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Inj. § 433 858- 1 
‘847-11 134 858- 2 
848-12 134 858- 4 
848-13 134 859- 6 
848-14 134 859- 7 
848-15 134 859- 8 
848-16 134 859-10 
‘848-17 134 860-11 
848-18 134 860-12 
848-19 134 860-13 
‘849-20 134 861-14 
849-21 134 861-15 
849-22 134 861-16 
849-23 136 862-18 
849-24 134 862-20 
849-25 136 862-21 
849-26 136 862-22 
849-27 136 862-23 
849-28 136 862-24 
850-30 136 863-25 
850-31 136 863-26 
850-32 136 863-27 
850-33 137 863-28 
851-34 138 863-29 
851-35 137 863-30 
851-36 140 863-31 
851-37 140 863-32 
851-38 140 863-33 
851-39 142 863-34 
51-40 142 863-35 
851-41 142 863-36 
852-42 138 864-37 
852-43 138 864-38 
852-45 138 864-39 
852-46 138 864-41 
852-47 137 864-42 
852-48 139 86443 
852-49 144 865-44 
853-50 144 865-45 
853-51 144 865-46 
853-52 144 865-47 
853-53 144 865-48 
853-54 144 865-49 
853-55 144 865-50 
853-56 144 865-51 

—— 
24 Cyc 63 C.J.) 24 Cye 
Page Note Sec. | Page Note 

816- 1 1 819-22 
8{7- 2 2 819-23 
817- 3 2-+| 819-24 
817- 4 2 820-25 
817- 5 2 820-26 
817- 6 2 820-27 
818 7 2 820-29 
$18- 8 2 820-30 
818- 9 2 820-31 
818-10 3 820-32 
818-11 4,17 820-33 
818-13 4,17 820-34 
818-14 5 821-35 
819-15 5 821-36 
819-16 6 821-37 
819-17 6 821-38 
819-18 6 821-39 
819-20 6 821-41 
819-21 6 821-42 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 
TRADE-MARKS, TRADE-NAMES, AND UNFAIR COMPETITION—Continwed 


63 C.J. 


See. 


Ges <I OO FO 
630.J.| 38 Cye 63.C.J.| 38 Cyc 63 C.J. 
Sec. |Page Note Sec. | Page Note Sec. 
213 | 881-30 226 | 894-9 233 
S13 ih) 881231 226 | 894-10 Equity § 14 
213 | 881-32 227 Inj. §§ 37-38 
214 | 9382-33 227 | 894-11 Equity § 14 
214 | 883-34 227 | 39418 242 
214 | 883-35 227 | 894-19 243 
214 | 883-36 227 | 895-21 243 
214 | 893-38 227 | 3895-23 243 
214 | 883-39 227 | 895-24 243 
215 | 884-41 227 | 895-26 244 
215 | 885-42 227 | 995-28 244 
215 | 885-43 227 | 895-29 244 
215 | 885-44 227 | 896-30 104 
215 | 885-45 227 | 896-31 242 
215 | 885-46 227 | 3896-32 242 
215 | 885-47 230 | 896-33 242 
216 | 885-48 227 | 896-34 247 
216 | 885-49 227 | 896-35 247 
216 | 885-50 227 | 896-36 247 
217 | 886-51 228 | 896-38 245 
217 | 886-52 228 | 896-40 248 
217 | 886-53 228 | 897-41 248 
217 | 886-54 228 | 897-42 248 
217 | 886-55 228 | 897-43 248 
217 | 886-56 229 | 97-44 248 
217 | 886-57 229 | 897-46 245 
218 | 887-58 229 | 3897-47 245 
218 | 887-59 229 | 897-48 246 
218 | 8s7-60 229 | 897-49 256 
218 | 887-61 23 897-50 248 
218 | 888-62 231 | 899-55 259 
218 | 888-65 231 | 899-59 267 
218 | 888-66 Fed. Cts 899-60 267 
219 ° §36 | 399-61 261 
219 | 888-67 <6 gi 899-62 261 
219 | 888-68 “  § 350' | 999-63 261 
220 | 888-69 L ee 900-64 262 
221 | 888-70 * §347 | 900-65 261 
221 | 889-71 235 | 900-66 261 
222 | 839-72 23 901-68 261 
222 | 889-74 236 | 901-69 261 
222 | 890-75 236 | 901-70 261 
222 | 890-76 236 | 901-71 261 
222 | §90-77 236 | 901-72 262 
222 | 890-78 237 | 901-73 263 
223 | 890-79 237 | 901-74 263 
223 | 890-80 237 | 901-75 263 
223 | 890-81 237 | 902-76 264 
223 | 391-84 239 | 902-77 261 
293 | 891-85 239 | 902-78 261 
223 | 891-86 239 | 902-79 264 
223 | 891-87 232 | 902-80 265 
993 | 891-88 232 | 902-81 265 
904 | 891-89 232 | 902-S2 266 
996 | 891-91 241 | 902-83 265 
506 | 892-92 241 | 903-84 266 
892-93 241 | 903-85 265 
226 | 399-94 241 | 903-86 265 
226 | 399-95 273 | 903-87 265 
226 892-96 273 903-88 265 
226 | 399-97 273 | 903-89 265 
226 | go2-1 273 | 903-90 265 
226 | 893-2 273 | 904-92 267 
226 | 893-3 281 | 904-93 267 
226 | 393-4 273 | 904-94 267 
226 | 893-5 273 | 904-95 267 
226 | 893-6 273 | 904-96 267 
226 | 893-7 273 | 904-97 267 
226 | 393-8 233 
LABOR UNIONS (TRADE UNIONS) 
—_— Ca GEES 
63C.J.| 24 Cye 63 C.J.| 24 Cye 63 C.J. 
Sec. |Page Note Sec. |Page Note Sec. 
17 | 823-62 10 | 825-83 31 
17 | 824-63 46 | 825-84 35 
17 | 824-64 12 | 825-85 33 
17 | 824-66 48 | 825-86 33 
17 | 824-67 48 | 825-87 37 
39 | 924-68 48 | 826-88 43 
30 | 824-69 48 | 826-89 43 
17 | 824-70 84 | 826-90 42 
1h |) 824-71: 84 | 826-91 42 
17 | 924-72 10 | 826-92 Inj. § 365 
17 | 824-73 22 | 826-93 44 
17 | 824-74 92 | 826-94 44 
17 | 9825-76 22 | 926-96 82 
17 | 825-77 $1 | 826-98 48 
17 | 825-78 81 | 826-99 48 
17 | 825-79 $1 | 926-1 48 
17 | 825-80 73 | 826-2 B1 
17 | 825-81 73 | 826-3 51 
17 | 825-82 g1 | 826-4 50 


er Note 


24 Cye 


Page Note 


821-43 


xXxV 
38 Cyc 63 C.J. 
Page Note Sec. 
904-98 267 
904-99 267 
905- 8 267 
905- 9 267 
905-10 267 
905-12 267 
905-13 267 
906-14 267 
906-15 267 
906-16 267 
906-17 271 
906-18 271 
906-19 271 
907-22 272 
907-23 Patents 
§ 521 
907-24 ce iS 
907-25 ee ce 
907-26 272 
907-27 272 
908-28 272 
908-29 272 
908-30 272 
908-31 272 
908-32 272 
908-33 274 
908-34 274 
908-35 275 
909-36 275 
909-37 275 
909-38 27 
910-39 276 
910-40 276 
910-41 276 
910-42 276 
911-44 277 
911-45 277 
911-46 275 
911-47 275 
911-48 278 
912-49 278 
912-50 278 
912-51 279 
912-52 279 
912-53 279 
913-54 279 
913-55 279 
913-56 279 
913-57 279 
913-58 278 
913-59 275 
913-60 275 
913-61 275 
913-62 281 
914-63 280 
914-65 258 
914-67 283 
914-68 283 
914-69 283 
$14-70 283 
914-71 283 
914-72 283 
914-73 283 
915-74 144-146 
915-76 286 
916-77 285 
916-78 288 
916-79 288 
24 Cye 63 C.J 
Page Note See 
827- 5 51 
827- 6 50 
827- 7 51 
827- 8 54 
827- 9 54 
827-10 57 
827-11 57 
827-12 57 
827-13 59 
827-14 59 
827-15 57 
828-16 58 
828-17 59 
828-18 57 
828-19 58 
828-20 60 
828-21 60 
828-23 100 
828-25 101 


XXvi CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 
LABOR UNIONS (TRADE UNIONS) —Continued 


24 Cye 63 C.J.| 24 Cye 63 C.J.| 24 Oye 63. C.J.| 24 Cye 63 O.J.|_ 24 Cye 63 C.J.|_ 24 Cye 63 C.J. 


Page Note Sec. | Page Note Sec. |Page Note Sec. | Page Note Sec. | Page Note Sec. |Pazge Note Sec. 
828-26 101 829-37 ve 830-52 Conspiracy 833-66 Inj. § 220 835-78 Inj. § 262 839-96 Inj. § 866 
828-27 101 829-39 86, 91 § 178 834-67 «8 243 836-80 *«  § 264 839-97 ch cig 
828-28 61 829-40 86 830-54 Inj. § 226 834-68 “  § 224 836-81 § 262 839-98 ce Me 
828-29 11 829-41 91 831-57 «6 § 229. 834-69 6 8236 836-84 68236 839- 1 eS Sit 
828-30 65: 830-42 89 831-59 “* § 230 834-71 ** § 220 837-85 ee % 839- 2 ae 9 
829-31 65 830-43 96 831-60 s6 ff Conspiracy 837-87 § 238 &39- 3 “ § 869 
829-32 64 830-44 91 832-61 a i §§ 55, 118 838-88 66° § 239 839- 4 i bi 
829-33 65 830-45 93 832-62 ae hy 834-72 Inj. § 223 838-91 “$224 839- 5 ‘eis 
829-34 64 830-48 Inj. § 220 832-63 “« § 243 835-76 “8 265 838-93 8201 839- 6 se < 
829-35 68 830-51 SER EGS: 833-65 « § 220 835-77 as ‘ 838-94 “ § 866 839- 9 “ § 888 


’ 


TRADING STAMPS AND COUPONS 


SS a ee) OOF eT) SS Se 
38 Cyc 63 C.J.| $8 Cye 63 C.J.| $8 Cye 63 C.J.| 38 Cyc 63 C.J.| 38 Cyc 63 C.J.| 38 Cye 63 C.J. 
Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note See. 
919- 1 1 | 921-14 5,6 | 926-30 8 | 928-42 41 | 930-56 Damages | 931-65 14 
919- 2 a 921-15 5 927-31 8 928-45 12 §§ 76-80, 93, 931-66 14 
919- 3 1 | 922-16 5 | 997-39 9 | 928-46 12 113-115, 126, 932-67 te 
920- 5 4 922-17 5 927-33 9 928-47 12 136-143, 168- 932-68 3 14 
920- 6 ( 4 | 923-18 5 | 97-34 3 | 929-48 2 179, 225 | 932-69 “4 
921- 7 Business 923-19 5 927-35 1 929-49 12 930-57 Contracts 932-70 14 
9C.J. p.1102 | 924-20 5] p07 36 11 | 929-50 2 §§ 960-975 | 932-71 14 
note 28[j] | 924-21 6 s 930-58 Contracts | 932-72 14 
921- 9 “ & 924-22 6 927-387 11 929-51 12 §§ 987 et seq. 933-73 14 
921-10 4 | 924-23 6 | 927-38 11 | 929-52 12 | 931-61 14 | 933-74 14 
921-11 4 924-24 6 928-39 11 929-54 13 931-62 14 933-75 14 
921-12 4 | 924-25 6 | 928-40 11 | 930-55 Contracts | 931-63 14 | 933-76 14 
921-13 4 | 926-29 6 | 928-41 1 § 764 | 931-64 14 | 933-77 14 
933-78 15 
TREASON 
951- 1 1 ) 953-15 14 | 955-28 10 | 957-38 20 | 958-50 19 | 959-60 22 
951- 2 7 | 954-16 14 | 955-29 10 | 957-39 20 | 958-51 19 | 959-62 22 
952- 5 3 | 954-18 8 | 955-30 11 | 957-40 20 | 958-52 19 | 959-63 15 
952- 6 2 |. 954-19 8 | 955-31 11 | 957-41 20 | 958-53 19 | 959-64 22 
953- 7 3 | 954-21 9 | 956-32 11 | 957-43 16 | 958-54 19 | 959-65 24 
953 8 7 | 954-22 9 | 956-33 11 | 957-44 16 | 958-56 22 | 959-66 24 
953-10 13 | 954-23 9 | 956-34 12 | 957-45 16 | 958-57 22 | 959-67 25 
953-11 18 | 954-25 10 | 956-35 12 | 957-46 18 | 958-58 22 | 959-68 4 
953-13 15 | 954-26 10 | 956-36 12°} 957-47 18 | 959-59 22° | 959-69 4 
953-14 15 | 955-27 10 | 957-37 20 | 958-48 1 
TREATIES 
962-1 1 | 965-44 4 | 969-92 4 | 972-40 21 { 975-87 24 | 979-32 
962- 2 1 | 965-45 4 | 969-94 15 | 972-42 22 | 975-88 23 | 979-33 3 
962- 3 1 | 966-46 4 | 969-96 15. | 972-43 22 | 975-89 23 | 979-34 33 
962- 4 1 | 966-48 10 | 969-97 15 | 973-44 22 | 975-90 25 | 979-35 36 
963- 5 1 | 966-49 5 | 969-98 10 | 973-45 3 | 975-91 25 | 979-36 36 
962- 6 1 | 966-50 5 | 969-99 10 | 973-46 22 | 975-92 25 | 979-37 36 
963- 7 2 | 966-51 5 | 969-1 10 | 973-47 11 | 976-93 25 | 980-38 36 
963- 8 2 | 966-52 5 | 969-2 16 | 973-48 11 | 976-94 25 | 980-39 36 
963- 9 2 | 966-53 5 | 969-3 16 | 973-49 11 | 976-95 25 | 980-40 25 
963-10 2 | 966-54 5 | 970-4 i6 | 973-50 23 | 976-96 25 | 980-41 25 
963-11 2 | 966-55 5 | 970-5 16 | 973-51 11 | 976-97 25 | 980-43 36 
964-12 2 | 966-56 5 | 970-6 16 | 973-52 11 | 976-98 25 | 980-44 36 
964-13 2 | 966-57 5 | 970-7 16 | 973-53 12 | 976-99 25 | 980-45 36 
964-14 2 | 966-59 5 | 970-8 16 | 973-54 be as ca 25 | 980-47 33 
964-15 2 | 966-60 5 | 970-9 16 | 973-55 13 | 976-2 24 | 980-48 35 
964-16 3 | 967-62 5 | 970-10 16 | 973-56 138 | 976-3 26 | 980-49 34 
964-17 8 | 967-63 5 | 970-11 16 | 973-57 13 | 976-4 26 | 980-50 34 
964-18 3 | 967-64 5 | 970-12 19 | 973-58 18 | 976-5 26 | 981-51 34 
964-19 3 | 967-65 5 | 970-13 19 | 973-59 13 | 976-6 26 | 981-52 34 
964-20 3 | 967-66 5 | 970-14 19 | 973-60 33 | 977-7 26 | 981-53 37 
964-21 15 | 967-67 5 | 970-15 19 | 974-61 9 | 97-8 28 | 981-54 40 
964-22 15 | 967-68 6 | 970-16 19 | 974-62 9 | 97-9 28 | 981-55 40 
964-23 3 | 967-69 6 | 970-17 19} 974-63 9 | 977-10 28 | 981-56 40 
964-24 3 | 967-70 6 | 970-18 19 | 974-64 9 | 977-11 29 | S81-57 40 
964-25 3 | 967-71 6 | 971-19 19 | 974-65 9 | 977-12 29 | 981-58 40 
964-26 3 | 967-72 6 | 971-20 20 | 974-66 9 | 977-18 29 | 981-59 37 
964-27 3 | 967-73 6 | 971-21 20 | 974-67 11 | 977-14 29 | 981-60 40 
964-28 29 | 967-74 21 | 971-22 18 | 974-68 1G | 977-15 29 | 981-61 38 
965-29 27 | 967-75 6 | 971-23 18 | 974-69 10 | 978-16 29 |, 981-62 38 
965-30 35 | 967~76 6 | 971-24 18 | 974-72 10 | 978-17 29 | 981-63 38 
966-81 » att 7 ee zt 974-73 97818 29 | 982-64 39 
1 1 | 974-74 25 | 978-19 29 
Se SSR oe ee ee ee 
96! 968- re 78-21 29 | 982-67 
965-35 3 | 968-81 7 | 971-30 21 | 974-78 9 | 978-22 a 
965-36 36 | 968-82 4 | 971-31 21 | 974-79 8 | 978-23 deere a 
965-37 4 | 968-84 15 | 971-32 21 | 975-80 86 | 978-24 a toe a 
965-28 4 | 968-85 3 | 971-33 21 | 975-81 8 | 979-25 aes aly . 
965-29 4 ae 15 ele 21 975-82 14 | 979-26 3 sea a 
F i 975-83 27 | 979-28 36 | 982-7 
965-41 4 | 968-89 10 | 972-36 21 | 975-84 28,29 | 979-2 : re 
965-42 4 | 968-90 7 | 972-37 21 | 975-85 "oa | 990-30 ce eee a 
965-43 4 ' 969-91 8 | 972-38 21 | 975-86 24 oes el 982-75 42 


ee 
38 Cye 


Page Note 
994-1 


-CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


SS 
63 C.J. 


Sec. 


38 Cye 
Page Note 
1007-98 
1008-99 
1008- 1 
1008- 2 
1008- 3 
1008- 4 
1008- 5 
1008- 6 
1009- 7 
1009- 8 
1009- 9 
1009-10 
1009-11 
1009-12 
1009-13 
1009-14 
1010-15 
1010-16 
1011-17 
1011-18 
1011-19 
1011-20 
1012-21 
1012-22 
1012-23 
1012-24 
1012-25 
1012-26 
1012-28 
1012-29 
1013-30 


1016-52 


1019-69 
1019-70 
1019-71 
1020-72 
1020-73 
1020-74 
1021-75 
1021-76 
1021-77 
1021-78 
1021-79 
1021-80 
1021-81 
1021-82 
1021-83 
1021-84 
1021-85 
1022-86 
1022-87 
1022-88 
1022-89 
1023-90 
1024-91 
1024-92 
1024-93 
1024-94 
1024-95 


63 C.J. 


TRESPASS 
—_— 

38 Cye 63 C.J.| 38 Cye 63 C.J 
Sec. |Page Note Sec. |Page Note Sec. 
40 1025-86 33 | 1036-93 349 
5-97 33 | 1036-94 349 
40 | 1025-98 32 | 1036-95 349 
40 | 1025-1 33 | 1036. 2 ry 
40 | 1025-2 37 | 1036- 3 64 
a | 1025-4 34 | 10st 6 65 
4 | 1037-5 5 
41 | 1026-5 36 | 1037-6 63 
41 1026- 8 36 1037- 2 62 
42 | 1026- 38 | 1037- 62 
42 | 1026- 8 91 | 1037-9 58 
42 | 1027-9 90 | 1037-10 59 
42 | 1027-10 90 | 1037-11 65 
43 | 1027-11 Adj. Land. | 1037-12 61 

3 §18 | 1037-13 60 . 
43 | 1027-13 ge rh 1037-14 61 
43 | 1027-14 «¢ ) 4087-15 61 
44 | 1028-15 ae een 108s 16 61 
44 1028-16 Fences § 39 1038-17 59 
44 | 1028-17 cee SH | 1088-18 59 
44 | 1028-18 46 | 1038-21 70 
44 | 1028-19 46 | 1038-22 70 
4a | 1028-24 46 | 1038-24 a7 
44 | 1028-21 1038-24 
45 | 1028-22 11 | 1038-25 67 
45 | 1028-24 High. § 265 | 1038-26 66 
45 | 1028-25 seria ct 1039-27 Corp. § 2856 
45 | 1029-26 Em. Dom. | 1039-28 73 
4 | 1029-2 $27 | 1030-30 it 
45 | 1029-27 “ 1 
45 | 1029-28 48 | 1040-31 16 
45 | 1029-29 47 | 1040-32 76 
45 1029-30 41 1040-38 States § 836 
45 | 1029-31 5 
23 | 1029-32 41 1040-36 B 
23 | 1029-33 4 i 
23 | 1029-34 47 | 1040-38 72 
23 | 1030-35 47 | 1040-39 72 
23 | 1030-36 49 | 1040-40 72 
23 | 1030-37 49 1040-41 69 
23 | 1030-38 104 
23 | 1030-39 49 | 1041-43 69 
24 | 1030-40 39 losi-44 72 
24 | 1030-41 39 | 1041-4 
24 | 1030-42 39 | 1041-46 68 
24 | 1030-43 49 | 1041-47 68 
Cocos aaa eo ae 

1030-45 49 — 
25 1042-50 68 
25 Las a 1042-51 68 
1031-48 49 é 
28 | 1031-50 | 18 ae a 
oe yb apevers 18 | 1042-54 68 
1031-5: 

- 1042-55 68 
25 | 1031-53 Rel. Soc. | so49-57  Abatem. & 
25 1031-54 Hs 85/306 

5 ; 
25. | 1031-55 BU dnagieny sc te Nat 
ep | 1031-56 50 | 1042-59 81 
26 | 1031-57 50 | 1042-60 81 
26 2 i= 

1031-58 50 
26 S 1042-61 81 
1032-59 ET | aoa 134 
26 | 1032-60 50 
26 1042-63 99 
1032-61 50 
26 | 3939-69 59 | 1043-64 39 
26 | 4939-63 bp | 1043-85 39 
27 1043-66 82 
1032-64 50 
elders i Te 
8 
1033-66 51 
pHs Ait a ee eae 
De Wee ieape 51 | 1043-71 85 
Beri |ieseree Ber | 1043-72 85 
ot by eae 52 | 1043-73 86 
9g | 1033-71 52 | 1043-74 85 
ON eee a 52 | 1043-75 86 
= 1043-76 
3 1033-74 54 | 1043-77 86 
21 | 1034-75 54 | 1043-78 84 
21 ate ¥ 1043-79 i 
1 1043-80 7 
91 | 1034-78 55 | 1043-81 87 
21 | 034-80 Be +|tne 6s 81 
21 1043-83 
21 | 1035-81 BT | 1044-84 87 
21 | 1035-82 57 1044-85 87 
28 | 1035-83 57 | 1044+ 
22 | 1035-84 ot lodd-87 8 
30 | 1035-85 9 
30 | 1036-87 349 | 1044-89 87 
30 | 1036-88 349 | 1044-90 88 
29 | 1036-89 349 | 1044-91 88 
29 | 1036-90 349 | 1044-92 88 
29 | 1036-91 349 | 1044-93 90 
29 | 1036-92 349 | 1044-94 90 


38 Cye 
Page Note 
1044-95 
1044-96 
1044-97 
1045-99 
1046- 1 
1046- 2 
1046- 3 
1046- 4 
1046- 5 
1046- 6 
1046- 7 
1046- 8 
1047- 9 
1047-10 
1047-11 
1047-12 
1047-13 
1047-14 
1047-15 
1047-16 
1047-17 
1047-18 
1047-19 
1047-20 
1047-21 
1047-22 
1047-23 
1048-24 
1048-25 
1048-26 
1048-27 
1049-28 
1049-29 
1049-30 
1049-31 
1049-32 
1049-33 
1050-34 
1050-35 
1050-36 
1050-37 
1050-38 
1051-39 
1051-40 
1051-41 
1051-42 
1051-43 
1051-44 
1051-45 
1052-46 
1053-47 
1053-48 
1053-49 
1053-50 
1053-51 
1053-52 
1053-53 
1053-54 
1053-55 
1053-56 
1053-57 
1053-58 


38 Cyc 


. |Page Note 


1056-93 
1057-94 
1057-95 
1057-96 
1057-97 
1057-98 
1057-99 
1057- 1 
1058- 2 
1058- 3 
1058- 4 
1058- 5 
1058- 6 
1058- 7 
1058- 8 
1058- 9 
1058-10 
1059-11 
1059-12 
1059-13 
1059-15 
1059-16 
1059-17 
1059-18 
1060-19 


XXXVI 
(a 
88 Cyc 63 C.J.| 38 Cyc 
Page Note Sec. |Page Note 
1069-90 122 | 1079-91 
1069-91 124 | 1079-92 
1070-92 123 | 1079-93 
1070-93 124 | 1079-94 
1070-94 123 | 1079-95 
1070-95 123 | 1079-96 
1070-97 125 | 1079-97 
1070-98 125 | 1079-98 
1070-99 125. | 1079-99 
1070- 1 125 | 1079-1 
1070- 2 125 | 1079-2 
1071- 3 125 | 1080- 3 
1071- 4 145 | 1080- 4 
1071- 5 145 | 1080-5 
1071- 6 Judgm. 1080- 6 
60 | 1080- 7 
1071- 7 i 1080- $ 
1072- 8 Ces oat 080- 9 
1072- 9 Lee 1080-10 
1072-10 Cee 0 1080-11 
1072-11 a ae 1080-12 
1072-12 i 1081-13 
1072-13 CPS 1081-14 
1072-15 128 | 1081-15 
1072-17 15 | 1081-16 
1072-18 129 | 1081-17 
1073-19 129 | 1081-18 
1073-20 129 | 1081-19 
1073-21 129 | 1081-20 
1073-22 129 | 1081-21 
1073-23 129 | 1081-22 
1073-24 130 | 1081-23 
1073-25 130 | 1081-24 
1073-26 130 | 1081-25 
1073-27 131 | 1082-26 
1073-28 131 | 1082-27 
1073-30 143 | 1082-28 
1073-31 143 | 1082-29 
1073-32 132 on 
1074-34 132 = 
1074-35 132 ee 
1074-36 135 = 
1074-37 132 | 1082-34 
1074-39 436 | 1083-36 
1074-40 136 | 1083-37 
1074-41 136 | 1083-38 
1074-42 136 | 1083-39 
1074-43 136 | 1083-40 
1075-44 136 | 1083-41 
1075-45 134 | 1083-42 
107546 134 | 108343 
1075-47 135 | 1083-44 
1075-48 Just. of P. | 1083-45 
§ 251 | 1083-46 
1075-49 135 | 1083-47 
1075-50 134 | 1083-48 
1075-51 137 | 1083-49 
1075-52 137 | 1083-50 
1075-53 137 | 1083-51 
1076-54 137 | 1083-52 
1076-55 137 | 1083-53 
1076-56 137 | 1083-54 
1076-57 138 | 1083-55 
1076-58 188 | 1083-56 
1076-59 188 | 1083-57 
1076-60 138 | 108458 
1076-61 188 | 1084-59 
1076-62 138 | 1084-60 
1076-63 222 | 1084-61 
1076-64 220 | 1084-62 
1076-65 126 | 1084-63 
1076-66 126 | 1084-64 
1076-67 175 | 1084-65 
1076-68 127 | 1084-66 
1077-70 144 | 1085-67 
1077-71 144 | 1085-68 
1077-72 144 | 1085-69 
1077-73 144 | 1085-70 
1077-74 144 | 1085-71 
1077-75 144 | 1085-72 
1077-76 175 | 1085-73 
1077-77 175 | 1085-74 
1077-78 175 | 1085-75 
1077-79 17 | 1085-76 
1077-80 146 | 1085-77 
1077-81 146 | 1086-78 
1077-82 146 | 1086-79 
1078-83 146 | 1086-80 
1078-84 147, 149 | 1086-81 
1078-85 149 | 1086-82 
1078-86 147 | 1086-83 
1078-87 147 | 1086-84 
1078-88 147 | 1087-86 
1078-89 147 ‘| 1087-87 
1078-90 147 | 1087-88 


CYO-CORPUS JURIS PARALLEL REFERENCE TABLE 


63 C.J. 


Sec. 


TRESPASS—Continued 


—— 
88 Cyc 
Page Note 


1087-89 


63 C.J. 


Sec. 


1108-88 Evid. § 1487 


1122-80 214 


re 


d A , A 1S. 3 «-_ — 
38 Cye 63.C.3.|_ 38 Cye 63 0.J.|_ 38 Cye 63 CJ. 
Page Note Sec. |Page Note Sec. |Page Note Sec. 
1097-89 170 | 1108-89 192 { 1114-85 Bvid. 
1097-90 170 1108-90 192 §§ 685, 686 
1097-91 171 1108-91 192 1114-86 202 
1097-92 171 1108-92 192 1114-87 202 
1097-93 171 1108-93 192 1114-88 201 
1097-94 172 1108-94 192 1114-89 Evid. § 686 
1097-96 Actions 1108-95 192 1114-90 201 
§§ 212 et seq. 1108-96 192 1114-91 204 
1097-97 se 1108-97 179 1114-92 204 
1097-98 ee 1108-98 192 1115-93 204 
1097-99 ee 1108-99 192 1115-94 
1098- 1 4 1108- 1 192 1115-95 204 
1098- 2 “ 1108- 2 192 1115-96 204 
1098- 3 ee < 1108- 3 192 1115-97 204 
1098- 4 se ; 1108- 4 193 1115-98 204 
1098- 5 ss 1109- 5 193 1115-99 204 
1098- 6 Ce 1109- 6 193 1115-1 204 
1098- 7 156 1109- 7 193 1115- 2 204 
1098- 8 156 1109- 8 193 1115- 3 203 
1098- 9 156 1109- 9 193 1115- 4 205 
1098-10 156 1109-10 193 1115- 5 205 
1987-11 156 | 1109-11 193 | 1116-6 206 
1098-12 156 1109-12 193 1116-7 App. & BE. 
1098-13 156 1109-13 193 §§ 2830, 2836 
1098-14 156 1109-14 193 1116- 8 rd 
1098-15 156 1109-15 193 1116- 9 205 
1098-16 174 1110-16 193 1116-10 205 
1098-17 174 1110-17 193 1116-11 205 
1098-18 174 1110-18 Evid. § 400 1116-12 208 
1098-19 174 1110-19 195 1116-13 208 
1099-22 173 1110-20 195 1117-14 208 
1099-23 173 1110-21 195 1117-15 208 
1099-24 173 1110-22 195 1117-16 208 
1099-25 173 1110-23 195 1117-17 208 
1099-26 173 1110-24 195, 1117-18 208 
1099-27 173 1110-25 195 1117-19 208 
1099-28 173 | 1110-26 195 | 1117-20 208 
1099-29 173 | 1110-27 195 | 1117-21 208 
1099-30 173 1110-28 195, 1118-22 208 
1099-31 173 1110-29 195 1118-23 208 
1099-32 Plead. 1111-30 194 1118-24 208 
§§ 338 et seq. 1111-31 194 1118-25 208 
1100-33 yy 1111-32 197 1118-26 208 
1100-34 es 1111-33 197 1118-27 208 
1100-35 Mb 1111-34 197 1118-28 211 
1100-36 oe 1111-35 197 1118-29 211 
1100-37 2 1111-36 197 1118-30 211 
1100-38 Se 1111-37 197 1118-31 211 
1100-39 se 1111-38 197 1118-32 211 
1100-40 "s 1111-39 197 1118-33 21h 
1100-41 SS 1111-40 197 1118-34 211 
1101-42 #e 1111-41 197 | 1118-35 211 
1101-44 174 1111-42 197 1118-36 211 
1101-47 187 1111-43 197 1118-37 211 
1101-48 Plead. § 1188] 1111-44 197 | 1118-38 211 
110249 176 | 1111-45 197 1118-39 21t 
1102-50 176 111146 197 1118-40 209 
1102-51 Plead. 1111-47 196 1118-41 209 
§§ 1228 et seq. | 1112-48 196 | 1119-42 209 
1102-52 Bs 1112-49 196 1119-43 209: 
1108-53 s¢ 1112-50 196 1119-44 209 
1103-54 < 1112-51 180 1119-45 209 
1103-55 = 1112-52 180 1120446 209 
1103-56 1112-53 198 1120-47 200 
1103-57 * 1112-54 198 1120-48 209. 
1103-58 a6 1112-55 198 1120-49 209 
1103-59 : 1112-56 198 1120-50 
1108-60 % 1112-57 198 1120-51 209 
1103-61 S 1112-58 199 1120-52 209 
1108-62 190 1113-59 199 1120-53 209 
1103-63 190 | 1113-60 199 | 1120-54 209 
1103-64 Just. of P. 1113-61 199 1120-55 209 
§§ 580-589, 659 1113-62 199 1120-56 218 
1108-65 s 1113-63 200 1120-57 212 
1104-66 se 1113-64 200 1120-58 212 
1104-67 bh 1113-65 200 1120-59 212 
1104-68 = 1113-66 200 1120-60 212 
1104-69 « 1113-67 200 1121-61 212 
1104-70 189 1113-68 201 1121-62 212 
1104-71 189 1113-69 frial 1121-63 212: 
1104-72 189 1113-70 201 1121-64 205 
1104-73 190 1113-71 201 1121-65 205. 
1105-74 188 1113-72 201 1121-66 205. 
1105-75 188 1113-73 201 1121-67 2065. 
1106-76 191 1118-74 201 1122-68 205 
1106-77 191 1113-75 201 1122-69 205 
1106-78 191 1113-76 201 1122-70 213 
1106-79 191 1113-77 Evid. §598 | 1122-71 213 
1107-80 191 1114-78 202 1122-72 213 
1107-81 191 1114-79 202 1122-73 213 
1107-82 191 1114-80 202 1122-74 213 
1107-83 191 1114-81 202 1122-75 213 
1107-84 179 1114-82 202 1122-76 213 
1107-85 192 | 1114-83 202 TT 213 
1107-86 * 192 1114-84 Evid. 1122-78 213 
1108-87 192 §§ 685, 686 | 1122-79 214 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE paix 
TRESPASS—COontinwed 


pipe ies UN Re ey 
63 C.J.|" 38 Cye 63 0.3,|° 38 Cyc 63 C.J.|" 38 Cye 63 C.J. 38 Cye Se aens Cre) “ries ea: 
oJ. y eee ate " . e No . 
Page Note Sec. |Page Note See. |Page Note Sec. |Page Note 2c ee na Aa ha 987 
1122-81 214 | 1135-78 263 | 1152-80 218 | 1160-75 30 | 1167-76 275 | 1172-74 288 
aie make too | tse on bs |iisot? =~ «80 | de r-tT ard | 1172-75 281 
22-8 a4 | 1 - a ui 274 | 1173-76 
eee eee tee Sele Re ee 
: S 274 | 1173- 
1122-85 - 2836 | 1136-83 265 | 1153-86 219 | 1160-80 deeb tier ora | Epract9 294 
1123-87 224 | 1137-84 229 | 1153-87 Re es cae 35 | 1168-82 274 | 1173-80 299 
1123-88 294 | 1137-85 230 | 1153-88 219 | 1160-82 an ae abe pane ey 294 
Big Pioneers 230 113-90 Bi | tee se 85 | 1168-84 275 | 1173-82 304 
1123-90 226) T187— 2 219 | 1160-85 223 | 1168-85 275 | 1173-83 
1123-91 295 | 1137-88 230 | 1153-91 . 903 | 1168-86 275 | 1173-84 294 
TA 25 | 1137-89 229 | 1153-92 219 | 1160-86 173-85 290 
ee ee ee eee | Ries Cae 
37 ip fi 173-1 
Toe 36 me | 1137-92 231 | 1154-95 219. | 1160-89 He lero ove | 1173-89 295 
1124-96 226 | 1138-93 231 | 1154-96 219 | 1161-90 225 | 1168-80 er 299 
1124-97 224 | 1138-94 228 | 1154-97 Trial § i ace o Bel ieeos 278 | 1174-91 283 
1125-99 248 | 1128-05 228 | 1154-98 sc aek G8 | 1t=82 See W tee oe 21g, | 174-82 298 
oa ms | 1iseat 226 et seq., 580, | 1161-94 80 | 1168-94 oe | qiva-od 293 
oe 248 | 1138-98 237 612 et'seq. | 1161-95 ee tee ce 279 | 1174-95 293 
1125- 4 250 | 1138-99 et 1154-99 25 ee 217 | 1168-97 276 | 1174-96 as 
ite 6 250 | 1130-2 ast | OED ayia ge24 | tishes 217 | 1168-98 is [puree 296 
eal 50 | 1139-3 232 | 1454-3 219 | 1161-99 176 | 1168-99 sabes 
1125-7 250 176 | 1168-1 276 
1125- 8 250 | 1139- 4 233 | 1154- 4 219 | 1161-1 76 | 1169-2 976 | 1174-1 297 
1125- 9 250 | 1140-5 236 | 4154-5 219 | 1161- 2 a Hee 991 | 1174-2 298 
1125-10 250 | 1140- 6 oe 1155- 7 Trial §§ 678 ae a so | 1160.4 981 | 1174-3 oa 
126-12 2B iit 8 238 |4i55-8 « Se 68h, 1162- 6 80 ne sy nie 298 
1126-13 251 | 1141-9 240 685 | 1162-7 es 1169-7 280 | 1175-6 298 
1127-14 252 | 1141-10 240 |1155-9 “ 574 | 1162-8 6 era 990. | 1175-7 299 
1127-15 ; 252 | 1141-11 240 | 1155-10“ §§ 480 | 1162-9 1169-9 9890 | 1175- 8 299 
1127-16 = S252 | 1141-12 240 et seq. | 1162-10 Sl eas 930 | 1175-9 299 
1127-17 252 | 1141-13 238 | 1155-13 219 | 1162-11 137 | 1169-10 280 | e410 999 
1127-18 252 | 1141-14 238 | 1155-14 Trial §578 | 1162-12 137 | 1169-11 280 | eae a0 
1127-19 ae oa 1155-16 App. on oer nad 1169-13 281 18 4 
1127-21 253 = ; 166 | 1170-14 281 300 
1141-17 236 1 we 1162-15 1175-15 
oe ae He ia |e tee Bae 
1129-24 253 | 1141-19 1156-20 s 176 | 1170-17 280 & 301 
1129-25 253 eee 234 | 1156-21 Trial §§ a Ae = aed aot 280 1175 18 30 
1129-26 253 : 5 917 | 1170-19 280 9) 301 
1129-27 253 1142-23 234 1156-22 220 1163-21 1170-20 280 1175 
1129-28 253 | 1142-24 241 | 1156-23 Trial §§ 874- | 1163-22 217 aoe os, | 1175-21 301 
1129-29 253 | 1143-26 Be 876 Ces ae 1170-22 ag | 1175-22 oe 
x 253 | 1143-27 1156-24“ § 874 | 11634 : 282 
ee Ble RS ee RE Bln Og 
1 - 82 : 
1129-33 23 | 1144-20 26 [sear aap | taser am | in 9 as | 1106-27 305 
255 | 1145- 1163-2 : 84 
1130-85 25 | 1145-32 3 | 1156-29 Trial § 88s | 1163-29 221 | i128 gaa | 1170-29 306 
ee mee | 1d5 34 243 1156-30 “8 220 | 1163-30 221 | 1170-29 AE tees ate 
oe Ses Ree | eee Relies  e 
1130-39 256 trae 243 | 1156-32 ‘* §§ 355, | 1163-33 New T. 8 ae 1171-32 os 1176-34 315 
eee eee eee lee ee 
Faas 256 and 28 |ierss «gate | Hesse 223 Lif35 oe re oe 
6-40 as < = 28 
Tiaias 256 | 1 343 | 1157-36 $136 | 1n63-37 228 | ami-36 Bt | 6 88 215 
1131-44 256 Laie 243 | 1157-38 “* §142 | 1164-40 ie 1171-37 pea | 1176-39 315 
T3145 256 are 43 | 1157-39 Nons. ae 1171-38 oss | 1176-40 315 
1131-46 256 | 5146-44 944 | 1157-41 222 | 1164-41 sey | 1t1-39 eee eas 215 
1131-47 26 |) 244 | 1157-42 222 | 1164-42 267 | 1171-40 de roan 315 
1131-48 at | es os. | 1157-43 222 | 1164-43 26 | 1171-41 real eee 316 
181-49 261 1157-44 222 | 1164-44 1171-42 44 316 
1147-47 245 4-45 267 | 1171-43 295 | 1177 6 
ee oer | 1147-48 Bae | a6t 2 ee ee eras 267 | tits 295 | 1177-45 ais 
Ha2-62 261 | 1147-50 266 "580 | 1164-47 271 | 1171-45 285 | 1177-46 i 
132-68 261 | 1147-51 pes | ast4s «=~ §'3209 | 1164-48 271 | 4171-46 285 ped Se 
Pee oe eer Ao eee eee eal pe od ont | ete 985 | 1177-49 316 
Heep 1148-55 215 5 270 | 1171-50 285 | 1177-50 
1132-87 260 | 1148-06 2B | isess  « “Get | sees 270 | ti bt 2 | Lit ot 317 
1132-58 259 ees gig. | 1158-54 141 | 1165-53 iri we cee 285 | 1177-53 318 
1132-59 pode Nereis om | 1158-55 141 | 1165-54 og 95 | 1177-54 317 
1132-60 259 | 1148-5: 1158-56 141 | 1165-55 1171-5 ice 317 
Be 359 | 149-61 mig | 1158-57 ee Ieee: peas Gee 502 | 1177-56 317 
259 | 1149-62 pis see oe iat | 1166-88 272 | 1172-57 286 | 1177-57 317 
1133-64 259 | 1149-63 oe ie 60 iat | 1166-20 284 | 1172-58 25 | HS nee 
1151-64 2 284 | 1172-59 28 ae 
1133-66 359 | 1151-65 eg bepeee iat | 1166-62 285 | 1172-60 ied eo air 
1133-67. Mines - ath ahs 216 | 1159-63 141 | 1166-63 270 1172-61 cots eee 317 
Minerals 217 ‘| 1159-64 141 166- 286 | 1178-63 307 
Paine Lsi-70 217 | 1189-65 iat | 1166-66 oa | 1172-64 ase | 1178-64 307 
7 151-71 217 | 115 275 | 1172-65 286 | 117 
zee [ee ee eR EES lua i 
371 “ 1152-73 213), 6 2 | 1166-69 273 | 1172-67 2387 | 117 307 
— a ae 1152-74 218 | 1159-69 2 | 1166-70 273 | 1172-68 287 | 1178-68 307 
Hee sa “ 1152-75 eel oath 2 | 1167-71 215 | 1172-69 ie te a 
7 fi 2 
me lee eee lien 0 lee BS 
1134-76 263 | 1152-78 eal tena go. | 1167-74 273. | 1172-72 937 | 1179+ 
1134-77 263 | 1152-79 


\ , ’ Je i Ly - ~~ 4 
et CYC-CORP Naren ROC ae 
= US JURIS PARAL ! tee aati 
LLEL re . aay 
REFERENCE TABLE ae 
PPR TCE, TRESPASS—Continued ; 
38 C WW GRE 
ee Gies es C.a.|"_ 38 Cye PEN Site SER OR SL on, pete 
1179-74 38. : aoe. Pha See. |Page Note arn P 38 cs be 63 C.J. re Om i Wie 
1179-75 308 | 1 a 312 | 1183-18 - |Rage Nete See. |Page Not ‘.J.| 38 Cyc 63 C.J. 
1179-76 308 182-97 312 | 1183-19 322 | 1184-39 398 | 1186-59 © Sec. |Page Note eae 
1179-77 en Merrit 312 | 1183-20 323 | 1184-40 308 | 1186-60 334 | 1188-79 341 
1179-78 309 1182-99 312 1183-21 325 1184-41 328 1186-61 335° 1188-80 34] x 
1180-79 309 1182-1 312 | 1183-29 325 | 1184-42 328 1 335 1188-81 p 
1182- 2 325 | 11844 186-62 335 341 
1180-80 309 312 | 1183-23 3 328 | 1186-63 1189-82 349 
1180-81 ee ES ap 311 | 1183-24 325 | 1185-44 399 | 1187-64 335 | 1789-83 342 
1180-82 mi | one 313 | 1183-25 323 | 1185-45 329 | 1187-65 336 | 1189-84 342 
1180-83 Beard 313 | 1183-26 326 | 1185-46 309 | 1187-6 336 | 1189-85 Bag 
1180-84 f 310 1182- 6 313 | 1183-27 326 | 1185-47 330 Dace 336 | 1189-86. 344 
1180-85 ay lees 313 | 1183-28 a ere alee 331 | 1187- 337 | 1189-87 34d 
1180-36 310 1182- 8 313 | 1183-29 323 | 1185-49 331 ess 337 | 1189-88 © bad 
1180-87 eae eae 313 | 1183-30 oe ae 331 | 1181-70 338 | 1189-89 34d 
1180-88 aM 1182-10 313 | 1183-31 323 | 1185-51 331 oe 338 | 1189-90 34 
1180-89 310 es 313 | 1183-32 323 | 1185-52 ~ 331 nee 338 | 1189-91 oh 
1181-90 310 1182-12 314 | 1184-33 323 | 1185-53 331 | 118 ak! 339 | 1189-92 344 
1181-91 aig dl viele 307 | 1184-34 o2e;/) Lise ee 3a | 1188-14 339 | 1189-93 344 
4181-92 343 1182-14 322 | 1184-35 323 | 1185-55 331. | 1188 T4 339 1189-94 
1181-94 ae 1183-15 302 | 1184-36 324 | 1185-56 331 eg 339 | 1199-95 - B44 
1182-95 oo ere Bear ages 324 | 1186-57 332 16 340 | 1189-96 ae 
1183-17 7 394 11 1188-77 345 
322 | 1184-38 el Rai 332 | 1188-78 aioe fh Bees 48 
1193- 1 : TRESPASS TO TRY TITLE ; . 
ae 1202-63 
1193-2 2 | 1202-64 2) | 1209-27 38) 1215- 
93- 3 : 20 | 1209-2 85 55 5 
2 | 1202-65 8 39 1227-52 
1193- 4 3 : 20 | 1209-2 1215-86 55 71 | 1231-14 
16 3 | inooes 30 | 1309-30 PP eee a press 71 | 1232-15 He 
1194- 6 5 5 20 | 1209-31 1215-88 55 Be 71 | 1232-16 
1194- 7 3 1202-69 23 | 1209-32 41 | 1215-90 56 eae 71 | 1232-17 - 
1194-8 5. | 1202-70 set eee 41 | 1215-91 eee m1 | 1232-19 e 
1194-9 bere ile eH 41 | 1216-92 oe deers m1 | 1232-20 88 
1194-10 pial eee 23 | 1209-35 41 | 1216-93 a hpaeg 71 | 1232-21 ES 
1194-11 ape so 23 | 1209-3 te eae B8 | 1207-51 LB Re 3 
36 58 | 1227-6 2-22 % 
1194-19 5 | 1203-74 rie erie 42 | 1216-95 ee et 72 | 1232-23 
1194-13 he eg 24 | 1210-3 42 | 1216-99 1228-62 72 | 1232-2 pl 
38 58 | 1228-6 Gl 2-24 87 
1194-14 teas 58 | 1210- 42 | 1217-1 58 3 72 | 1232-25 ; 
1194-15 g | 1204-77 Bet appa 42 | 1217-2 BS | 1228-64 72 | 1232-26 ee 
1194-16 8 | 1204-78 21 | 1210- 42 | 1217-3 ee 72 | 1233-27 a | 
1194-17 pulses at | 1310-42 42 | 1217-4 1228-66 72 | 1233-28 88 
1194-18 8 | 1204-80 Bis Vaancae 42 | 1217-5 De seats 84 | 1233-29 8. ae 
1195-19 8 | 1204-81 25 oat 42, | 1217-6 58 | 1228-68 74 | 1233-30 88 i 
1195-20 5 1204-82 96 Tae 44 | 1218-7 > eee 72 | 1233-31 = | 
aaaclos 5 | 1204-83 Ce aH 44 | 1218-8 eee 72 | 1233-32 Hs 
1195-23 5 | 1204-84 Gol eae 44 | 1218-9 Ae ett 73 | 12 a 
iL Ci 33-33 
1195-24 qe 2 | 1211-48 4 | 1218-i9 Bf | 1228-t3 Se 90 
1195-27 6 | 1204-87 yee 2 jolene 61 | 1228-74 we A eres 90 
Le al epee 98 | ioil-et 48 | 1219-15 i eid 74 | 1233-37 st 
29 7 28 | 1211 45 | 1219-16 ! 76 | 1233-38 
1196-30 1205-90 11-52 46 61 1229-78 34 
1196-31 7 | 1205-91 RR Re ea ee iiteeee 61 | 1229-79 74 | 1233-39 94 
9 28 | 121 1219-18 74 | 1234-40 
1196-32 8 | 1205-93 per tae 26 | 1219-19 61 | 1229-80 74 | 1234-41 92 
1196-33 1205-94 11-55 47 | 122 61 | 1229-81 93 1 
9 145 29 | 1211-56 1220-20 62 | 1229 m4 | 1es4-42 : 
1196-34 9 1205-95 30 | 12 e 46 | 1220-21 -82 _ 74 | 1234-43 93 
1196-35 10 4205-96 20 ae 45 | 1220-22 62 | 1229-83 74 | 1234-44 I 95 : 
1196-36 1) | 1205-98 au agen 49 | 1221-23 CS eee eo epaes ee 
1196-37 10 | 1208-2 32 | 1219-60 49 | 1221-24 eee ty | izseds |“ gg 16,17 
= - 2 7 49 | 1282- aes Denke 
wee jus | | aa ejuey on lube - iB 
abl 4 32 | 12 1223-27 2 76 | 1235-4 “ 
119 : 12-63 66 | 1229- 9 
1198-43 13 | 1207-7 Se eerecee ee | eee 6g | 1230-91 74 | 1uae-o2 8 7 
1199-46 ee ie 34 res 2 | {295-33 69 | 1330-91 7 | i655 “S78 
1200-47 59 | 1207-10 35 | 1212-69 53. | 1225-35 69 | 1230+ 73 | 123656 Og : 
rear 59 | 1207-11 aa er B3. | 1995-36 70 | 1930-86 79 |isest 896 
1200-49 Cea ge | i2ia-72 52 | 1225-37 70 | 1230-97 79 |ineo8 «876 
4200-51 14 | 1207-13 84 tae 54 | 1295-38 70 | 1230-98 79 | 1236-60 “ ae 
1200-52 Foe aes 35 | 1213-14 b4 | 1225-39 70 | 1230-99 7% [ies 4 
ee 15 | 1208-15 a eee 54 | 1998 40 7 | 1980-1 vr \aseesen, eee 
1201-54 15 | 1208-18 3 | 1213-76 B4 | 1225-41 70 | 1230-2 so fines «899 
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CROSS REFERENCES 


Admiralty 1 C. J. p 1241. 
Bridges, injuries by or to: 
Generally see Bridges §§ 62-118. 
Over navigable waters see Navigable Waters §§ 65-81. 
Collision: ; 
SS Say ta ibd and in tow generally see Collision §§ 
Peabiiee of: ‘ i 
ird vessel for collision damaging tug or tow 
Collision §§ 97, 100. Tae i pata 
Tow for collision damaging another vessel in same 
tow see Collision § 99, 
Tug or tow for collision damaging third vessel see 
Collision §§ 101-103. 
Commerce: 
Licensing of tug as regulation of see Commerce § 142 
text and note 79 [a] (3). 


Commerce :—Continued 
Tug as instrumentality of interstate commerce see 
Commerce § 43 text and notes 74-76. 
Pilots 48 C. J. p 1182. 
Salvage: 
Generally see Salvage 56 C. J. p 1. 
Towage service as salvage see Salvage §§ 14-16. 
Seamen 56 C. J. p 899. 
Shipping: 
Generally see Shipping 58 C. J. p 1. 
Apnlivapility, of Harter Act to tows see Shipping § 


Deviation by taking vessel in tow see Shipping § 777. 
Towage charges as subject to general average see 
Shipping § 1071. 
Wharves [40 Cyc 892]. 


I. DEFINITIONS AND DISTINCTIONS 


[§ 1] Towage is the supplying of power by a 
vessel, usually one propelled by steam, to tow or 
draw another. Towage service is the employment 
of one vessel to expedite the voyage of another,? 
and a mere towage service is, as is elsewhere shown, 
to be distinguished from a salvage service? or from 
an affreightment contract involving towage.4 


“Navigating” distinguished. To navigate means 
to steer, direct, or manage a vessel, and implies that 
the act is done by those on board of the vessel it- 
self, while to tow means to drag a vessel forward 
in the water by means of a rope attached to another 
vessel and implies that the act is done by those 
on board of the latter.® 


II. REGULATION? 


[§ 2] A. In General. A towboat company which 
holds itself out through its regularly filed tariff 
as willing to perform all the forms of towing which 
the public may reasonably be expected to require is 
devoting its property to a public use within the mean- 
ing of a statute classifying steamboat companies 
operating vessels as common carriers and defining 
the word “vessel” as including towboats and tugs 
operated for the public use in the conveyance of 
persons or property for hire over and upon the 
waters within the state,’ and its business is affected 
with a public interest rendering it subject to regu- 


1. Stevens v. The White City, 52 S. 


26 Eng.L.&Eq. 506. 
contract of towage is one merely cov- 


t 


lation,’ even to the point of specifying the rates 
which may be charged for its services.» However, 
a statute which prohibits common earriers from ex- 
tending privileges or facilities in the transportation 
of passengers or property except such as are regu- 
larly and uniformly extended to all persons and cor- 
porations under like circumstances does not pre- 
clude a towing company from agreeing to give no- 
tice to one employing it of the time at which the 
loading of a barge upon which freight is to be trans- 
ported is completed and the amount of the freight 
loaded thereon, although it is not customary to do 


(2) The ordinary , ington Comp. St. § 10344, as amend- 


ed by L. [1923] p 314, and §§ 10345, 


towage service. 
Trexler Lumber Co., 216 F. 134, 132 


Ct. 347, 285 U.S. 195 [aff 48 F.(2d) 557, 
and rev sub nom. The Drifter, 35 F. 
(2d) 1006]. 


2. Sacramento Nav. Co. v. Salz, 47 
SeCt. 268, 273 U.S. 326, 71 L.Ed. 663 
[rev 8 F.(2d) 759]; The Holthe, 249 
F. 783, 784 [quot Cyc]; The Kenne- 
bec, 231 F. 423, 425; Smith & Sons Co. 


vy. Trexler Lumber Co., 216 F. 134, 132 


WiCTA 1S.) 2 ReALLOLD B47 10865" The 
Roanoke, 209 F. 114, 115; The Lowther 
Castle, 195 F. 604; The S. C. Schenk, 
158 F. 54, 85 C.C.A. 384; The Rebecca 
Shepherd, 148 F. 727; The Robert S. 
Besnard, 144 F. 992; The Nettie Quill, 
124 F. 667; McConnochie v. Kerr, 9 
F, 50; The Plymouth Rock, 9 F. 413; 
The Emily B. Souder, 8 F.Cas.No. 
4458, 15 Blatechf. -185;/ The H...B. 
Foster, 11 F.Cas.No. 6,290, Abb.Adm. 
222; The Princess Alice, 6 Notes of 
Cas. 584, 3 W.Rob. 138, 166 Reprint 
914. 


[a] Another definition.—“Towage 


- service is aid rendered in the propul- 


sion of a vessel.” Smith & Sons Co. 
vy. Trexler Lumber Co., 216 F. 134, 135, 


132 C.C.A. 378, L.R.A.1915B 1086. 


-[b] Breaking channel through ice 


in order that vessel may be towed 


ough such channel is no part of 
ilar Smith & Sons Co. v. 


C.C.A. 378, L.R.A.1915B 1086. 
[a] Ordinary towage (1) is serv- 


ice rendered in expediting an undam- 


aged ship on her voyage. The Kinga- 
eeic: 1 Spinks 263, 164 Reprint 153, 


4 


ering the furnishing of propelling 
power to move a boat or vessel from 
one place to another. The Fox, 15 F. 
639, 4 Woods 199. 


Extraordinary towage see Salvage 
§ 14 note 45 [f]. 


3. See Salvage §§ 14-16. 
a See Shipping § 493 text and note 
Dae 


5& Ryan vy. Hook, 34 Hun (N.Y.) 
185. 

[a] Tug furnishes merely means 
of traction to its tow, and the latter 
must be steered or navigated by those 
aboard her. Ryan vy. Hook, 34 Hun 
(N. Y.).185. 

6. License tax as regulation of in- 
terstate commerce see Commerce § 
142 note 79 [a] (3). 


Regulation of shipping generally 
see Shipping §§ 1-72. 

Rules and regulations for preven- 
tion of collisions see Collision §§ 24— 
41, 91. 


Tug as instrumentality of inter- 
state commerce see Commerce § 44 
text and notes 75, 76. 


7, State v. Kuykendall, 243 P. 834, 
137 Wash. 602, 55 A.L.R. 954 [aff 48 S. 
Cti41,°275 UWS. 20%, 72: L.Ed) 241]. 


[a] Absence of fixed termini.—A 
towboat, towing all property for hire 
under regularly filed tariff within cer- 
tain zones, is a common carrier, al- 
though it has no fixed termini (Rem- 


10350, 10352, 10354, 10356). State v. 
Kuykendall, 243 P. 834,137 Wash. 602, 
55 A.U.R. 954 [aff 48 S.Ct. 41, 275 U. 
S. 207, 72 L.Ed. 241]. 


[b] Limitation of liability.—No- 
tice in tariff that tows were at own- 
ers risk was immaterial, in deter-_ 
mining whether towing carrier was 
common carrier. State of Washing- 
ton ex rel. Stimson Lumber Co. v. 
Kuykendall, 48 S.Ct. 41, 275 U.S. 207, 
72 L.Ed. 241 [aff 243 P. 834, 137 Wash. 
602, 55 A.LAR. 954]. 


[ec] Absence of exclusive control. 
—The rule that towboats not having 
exclusive control of vessel towed are 
not held to the strict liability of com- 
mon carriers does not affect the ques- 
tion under such statute. State of 
Washington ex rel. Stimson Lumber 
Co. v. Kuykendall, 48 S.Ct. 41, 275 U.S. 
207, 72 L.Ed, 241 [2438 RP. 884, 137 
Wash. 602, 55 A.L.R. 954]. 


Status as common carrier general- 
ly see infra § 50. 


8. State v. Kuykendall, 243 P. 834, 
187 Wash. 602, 55 A.L.R. 954 [aff 48 
S.Ct. 41, 275 U.S. 207, 72 L.Wd. 241}. 


[a] Handling business for one per- 
son at time by towboat engaged in 
towing logs does not prevent it from 
being an agency for a public use sub- 
ject to regulation. State v. Kuyken- 
dall, 243 P. 834, 137 Wash. 602, 55 A. 
L.R. 954 [aff 48 S.Ct. 41, 275 D.S. 207, 
72 L.Ed. 241]. 


9. State v. Kuykendall, supra. 
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go in the cases of ordinary shipments or the infor- 
mation is not often requested.*° 


[§ 3] B. Lights. Statutes requiring steam ves- 
sels, when towing other vessels, to carry two bright 
white mast-head lights vertically, in addition to their 
side lights, so as to distinguish them from other 
steam vessels,!! have been held applicable to a tug 
towing logs.12 Mere barges are not within the regu- 
latory provisions of a statute requiring sailing ves- 
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sels in tow of a steamer to carry colored lights.*? 


[§ 4] ©. Foreign Tugs Towing Vessels of United 
States. Under statutes imposing a penalty on for- 
eign tugs towing ves8els in the United States, except 
where the towing is in whole or in part within or 
on foreign waters,!4 waters beyond the dividing line 
between the United States and another country are 
so far foreign as to be within the benefit of the 
exception.+® 


III. CONTRACTS?* 


[§ 5] A. In General. An alleged contract for 
towage services must be proved before it can be 
enforced, or either party held liable for its breach.*? 


[§ 6] B. Construction and Terms. The general 
rules as to the construction of contracts'® control 
with respect to the construction of towage con- 
tracts.19 The terms of the contract may be gathered 
from previous dealings, where not expressed.?° On 
conflicting evidence the terms of a towage contract 
are for the jury,?4 although, where the evidence is 
not conflicting, the terms of the contract are for 


the court to determine from the language employed.?? 


[§ 7] C. Authority To Make. The master of a 
vessel ordinarily has implied power to contract for 
necessary towage,?? and to enter into a reasonable 
agreement to pay for past towage,?* binding on the 
owner,?® the owner in this connection being the per- 
son for whose benefit the ship is operated on the 
particular voyage whereon towage expense is in- 
curred,?* and not necessarily the holder of the le- 
gal title to such ship.27_ Where, however, the mas- 


10. Cary-Davis Towing Co. Vv. 
Spradley, 196 P. 655, 115 Wash. 691. 


11. See statutory provisions. 


12. U.S. v. The Annie S. Cooper, 
48 F. 7038. 


[a] Rule applied.—A steam tug 
towing a raft of logs is within this 
statute, although such raft may not 
come strictly within U. S. Rev. St. 
(1878) § 8, declaring that “the word 
‘vessel’ includes every description of 
water-craft or other artificial con- 
trivance used, or capable of being 
used, as a means of transportation on 
water.” U.S. v. The Annie S. Cooper, 
48 F. 708. 


13. U.S. v. Miller, 26 F. 95. 


{a] Barges that have neither sails 
mor masts are not “sail-vessels,” 
within U. S. Rev. St. (1878) § 4233 
rule 8, requiring sail vessels to carry 
colored lights; and, there being no 
direct statutory duty laid on them to 
carry such lights when towed singly, 
the provision of § 4500, imposing a 
penalty in such cases on barges not 
having colored lights, as required by 
law, is of no effect. U. S. v. Miller, 
26 FE. 95. 


14. See statutory provisions. 


Lanes aoek Vb Nec AGE: 50) eR eae Gy 
1C.C.A. 523 [rev 48 F. 319, and motion 
den 53 E. 11, 3 CiCsAs 392]; 


[a] Straits—(1) The waters of 
the straits of San Juan de Fuca, ly- 
ing north of the dividing line between 
the United States and British Colum- 
bia, are “foreign waters’? within the 
meaning of the statute (U. S. v. The 
Pilot, 50 EF. 437, 1 C.C.A. 528 [rev 48 
F. 319, and motion den 53 F. 11, 3 C. 
C.A. 392]), (2) and in such a case a 
British tug is not liable where the 
towing was done partly on the British 
side of the straits of San Juan de 
Fuca, even though it might have been 
done entirely on the American side, 
in the absence of any allegation that 
the British waters were entered collu- 
Sively or for the purpose of evading 
the statute (Dunsmuir v. Bradshaw, 
50 F. 440, 1 C.C.A. 525 [motion den 53 
Beale OC AL 3.92'])) 5 


16. Effect of towage contract as 
io operat average see Shipping § 


Special contracts as affecting liabil- 
via for loss or injury see infra §§ 134— 
141. 


17. The Battler v. The Savannah, 
28 EF. 927. 


[a] Consideration.—Notwithstand- 
ing a preliminary tentative agree- 
ment as to towing contract, an agree- 
ment some 10 days later by the tow- 
ing company to notify the party con- 
tracting for the towage of the time 
of loading, in order for insurance to 
be obtained, was supported by the 
consideration of the towing contract 
then made. Cary-Davis Towing Co. 
v. Spradley, 196 P. 655, 115 Wash. 93. 


18. See Contracts §§ 481-592. 
19. See cases infra this note. 
[a] Construction in particular 


cases.—(1) A provision in a towing 
contract that the tug’s captain, while 
employed as pilot on a vessel having 
her own steam and propelling power, 
should be the servant of the vessel, 
was not changed by a misquotation of 
it in a letter relative to renewal of 
the contract. Naamlooze Venootschap 
Maatschappij Stoomschip Barendrecht 
v. Moran Towing & Transportation 
Co., 9 F.(2d) 614 [mod 286 F. 386]. 
(2) A contract to dock a steamship 
construed under custom and practice 
as not limited to actual berthing but 
to begin when she was ready to go in- 
to dock. The Caspian, 14 F.(2d) 1006 
[aff 14 F.(2a) 1013]. (3) A provision 
in a bill of lading for a cargo of coal 
to be delivered at Portland, Me., 
which required the consignee ‘‘to tow 
vessel in and out of Back Bay free,” 
is not a contract to pay for the “tow- 
age’ merely, but to provide the same. 
Winslow v. Thompson, 134 F. 546, 548, 
67 C.C.A, 470. (4) Original towage 
contract construed as covering scows 
as well as barges. Point Anne Quar- 
ries, Ltd. v. The M. F. Whalen, (Can.) 
[1923] 1 Dom.L.R. 45. (5) Other 
cases. The Flottbek, 112 F. 682 [mod 
118) I. 954,555 GGA. 448);"The Ra- 
venscourt, 103 F. 668 [aff 109 F. 660, 
48 C.C.A. 896]; Jones v. The American 
Hagle, 54 F. 1010. 


20. Sun Oil Co. v. Dalzell Towing 
Co., 55 F.(2d) 63 [aff sub nom. The 
Dalzellite, 48 F.(2d) 598, and cert gr 
Sun Oil Co. vy. Dalzell Towing Co., 52 
S.Ct. 640]. 


[a] Telephone order for towage.— 
Where a towage contract consists 
merely of an order telephoned and ac- 
cepted, full terms must be determined 
from the parties’ previous dealings. 
Sun Oil Co. v. Dalzell Towing Co., 55 
F.(2d) 63 [aff sub nom. The Dalzel- 
lite, 48 F.(2d) 598 and cert gr Sun Oil 


ecoMe Dalzell Towing Co., 52 S.Ct. 
21. American Towing & Lighter- 


ing Co. of Baltimore v. Baker-White- 
ley Coal Co., 84 A, 182,.117 Md. 660, 
Ann.Cas.1914A4 46; Symonds v. Pain, 
6 H.&N. 709, 158 Reprint 293. 


22. Arctic F. Ins. Co. y. Austin, 69 
N.Y. 470, 25 Am.R, 221. 


[a] Example.—The interpretation 
of such a-contract, and what are the 
legal relations between the parties 
and the relative rights and obliga- 
tions reSulting therefrom, are ques- 
tions of law for the court; and a sub- 
mission thereof to a jury is error. 
Arctic F. Ins. Co. v. Austin, 69 N.Y. 
470, 25 Am.R. 221. 


23. The Holthe, 249 F. 783: Pot- 
ter v. American Union Line, 185 N.Y. 
S. 842, 114 Mise. 101; The Wellfield 
v. Adamson, 5 Aspin, 214. 


[a] Incident to navigation.—A 
schooner captain has implied power 
to make contracts necessary and 
proper in navigation, including tow- 
age, and thus bind the ship’s owner. 
Potter v. American Union Line, 185 
N.Y.S. 842, 114 Misc. 101. 


[b] Inward and outward towage. 
—Where towage service is for the 
purpose of assisting the voyage of a 
vessel, and the vessel assisted is as 
much in need of outward towage as 
of towage into port, a contract by the 
master for both inward and outward 
towage is not invalid, as beyond his 
ian rooe authority. The Holthe, 249 


24 The Wellfield v. Adamson, 5 
Aspin. 214. 


25. Potter v. American Union Line, 
185 N.Y.S. 842, 114 Mise. 101. 


26. Potter v, American Union Line 
supra. 


27. Potter v. American Union Line, 
supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ter?® or mate?® of the towing ship, or the master 
of the towed ship,*° exceeds his authority in mak- 
ing or extending a towage contract, such contract 
is invalid, and imposes no liability on either party, 
unless the other contracting party was ignorant 
of the master’s want of authority,*! although the 
owner of either vessel may, if he sees fit, ratify 


such an unauthorized contract.®? 


After being superseded, the master of a boat may 


not contract for its towage.*® 


One unlawfully in possession of boats may not 


render them lable for towage.°+ 


Representation of owners of cargo. 
for towage, made by the owners of a vessel, is bind- 
ing on the owners of the cargo, which, as bailees, 


28. The Andrew J. White, 108 F. 
685; The Battler v. The Savannah, 
28 F. 927; Kimball v. The Dispatch, 
Tate CasiNo: 7,7. ¢o..-. Che R: EF. Cahill, 
20° F.Cas.No. 11,735, 9 Ben. 352. 


fa] Master of merchant steamer 
engaged in the transportation of mer- 
chandise has no authority to bind the 
ship by entering into a contract to 
tow another vessel on a long ocean 
voyage; and for breach of such a 
contract, when made and entered on, 
he alone is liable. Kimball v. The 
Dispatch, 14 F.Cas.No. 7,773. 


[b] Ship’s husband may not dele- 
gate his powers to the master; and 
if the latter, in his own name, enters 
into a contract of towage which is 
beyond his authority, the fact that 
the ship’s husband assumed to au- 
thorize him to do so does not validate 
the contract so as to make it bind the 
ship. Kimball v. The Dispatch, 14 F. 
Cas.No. 7,773. 


29. Walsh v. The Carl Haasted, 29 
F.Cas.No. 17,113, 3 N.J.L.J. 18. 


[a] Yowing of floating barges not 
within business of freight steamer, 
and where her mate attempted to con- 
tract to tow a floating stage or barge, 
he acted in excess of his authority, 
and neither the owners nor the steam- 
er was liable for breach of an alleged 
contract to uSe proper care in so do- 
ing. Walsh v. The Carl Haasted, 29 
B.Cas.No. 17,113; 3: N.J.L.J. 18. 


30. The Clan MacLeod, 38 F. 447; 
The Eugene Vesta, 28 EF. 762; The 
Charles Allen, 23 F. 407; Botsford v. 
Plummer, 34 N.W. 569, 67 Mich. 264; 
The Martha, Lush. 314, 167 Reprint 
138. 


fa] Where master of barge laden 
with lumber, and lying water-logged 
at her point of lading, contracted with 
the captain of a tug for towage to the 
point of destination, a distance -of 
two hundred and seventy-five miles, 
at a rate nearly eight times as much 
as the usual one, he exceeded his au- 
thority so as to render the contract 
unenforceable. Botsford v. Plummer, 
34 N.W.~ 569, 67 Mich. 264. - 


31. The Oceanica, 144 F. 301 [rev 
on other grounds 170 F. 893, 96 C.C.A. 
69, and cert den 30 S.Ct. 400, 215 U.S. 
599, 54 L.Ed. 343]. 


32. Botsford v. Plummer, 43 N.W. 
766, 77 Mich. 31. 


33. The James A. Wright, 13 F. 
Cas.No. 7,190, 3 Ben. 248 [aff 13 F.Cas. 


No. 7,191, 10 Blatchf. 160]. 


[a] Rule applied.—The master of 
a boat, after being notified that he is 
superseded by another, cannot make 
any contract for its towage, or release 
from dangers of navigation a tug 
whose master is notified of his want 
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the owners of the vessel have authority to represent 
in all matters necessary to its transportation.?® 


[§ 8] D. Termination.?¢ 
may be terminated by the completion of the serv- 
ice contracted for,?* or by the act of the master 
and crew of the tow in rendering further service 
impossible or unavyailing,?® or, at the option of 


A contract for towage 


the tow, by the accidental disabling of -the tug.?® 


The contract for towage may also be terminated by 


subsequent circumstances which elevate the service 


into salvage.*° 


General. 
A contract 


of authority. The James A. Wright, 
13 F.Cas.No. 7,190, 8 .Ben. 248 [aff 13 
F.Cas.No. 7,191, 10 Blatchf. 160]. 


34. Foster v. The C, E. Conrad, 57 
BY. 256, 


[a]. Illustration—Where one ob- 
tained possession of boats without 
the owner’s consent or authority, and 
afterward, in his own name, entered 
into contracts of towage in regard to 
such boats, which contracts he sub- 
sequently violated, it was held that 
mere possession, without right, is not 
even apparent legal authority, and 
one who deals with the wrongdoer in 
possession does so at his peril, and no 
lien against the boats was created by 
such breach of contract. Foster v. 
The C. BE. Conrad, 57 F. 256. 


35. The Oceanica, 170 F. 893, 96 
C.C.A. 69 [cert den 30 S.Ct. 400, 215 
U.S. 599, 54 L.Ed. 343]. 


36. Anchoring and mooring tow at 
conte oes of service see infra §§ 112, 


Duration of tug’s duty to tow see 
infra § 63. 


87. Wilmington Transp. Co. v. The 
Old Kensington, 39 F. 496; Bothwell 
v. Vessel Owners’ Towing Assoc., 3 F. 
Cas.No, 1687. 


{a]  Ilustrations.—(1) A tug em- 
ployed to tow a schooner from im- 
minent danger of fire took her to an 
apparently safe berth, and there left 
her, with the acquiescence of her 
master, agreeing to return in case of 
danger, if not otherwise engaged. 
The fire spreading, the schooner was 
lost, although the tug returned and 
used reasonable but unsuccessful ef- 
fort to rescue her, It was held that 
the towage contract ended when the 
schooner was left at her berth, and 
that the promise to return being 
without consideration, no liability at- 
tached to the tug for failing to make 
the rescue. Bothwell v. Vessel Own- 
ers’ Towing Assoc., 3 F.Cas.No. 1,687. 
(2) The master of a ship, desiring to 
put her aground, entered into a con- 
tract with libelant to tow her ashore. 
When the ship in tow reached a suita- 
ble place, her port anchor was let go, 
and the tug ordered to go astern and 
draw the stern of the ship to the 
shore, so that she could be secured in 
that position, while another of libel- 
ant’s tugs carried out a kedge anchor. 
It was held that the contract of tow- 
age did not end when the port anchor 
was cast, but when the ship was 
placed in the proper position to be put 
aground. Wilmington Transp. Co. v. 
The Old Kensington, 39 F. 496. 


28. Wilson v. Charleston Pilots’ 
Assoc., 57 F. 227; The W. J. Keyser, 
56 F. 731, 6 C.C.A. 101. 


[§ 9] HE. Liability for Breach of Contract—1. In 
A tug which enters into an agreement to 
tow a vessel is bound to fulfill such agreement un- 
less prevented by causes to which negligence on 
her part does not contribute,4: such as adverse 


[a] Illustrations.—(1) The master 
of a schooner knowingly engaged a 
tug of inferior power to tow him to 
sea from Charleston Harbor. In 
passing down the Swash Channel, the 
schooner being under sail, with a 
breeze sufficient to take her to sea 
without the aid of steam power, she 
negligently ran aground on the north 
side of the channel, and thereafter 
negligently lowered her mainsail, 
making it impossible for the tug to 
get her off. It was held that the tug 
did not contribute to the accident, and 
was not liable for any further serv- 
ice under the contract of towage. 
Wilson v. Charleston Pilots’ Assoc., 
57 F. 227. (2) The master and crew 
of a coal barge in tow in the Gulf of 
Mexico gave a distress signal, and 
lowered a boat, whereupon the mas- 
ter of the tug cut the tow line to res- 
cue the crew. The men, on being 
picked up, stated that the barge was 
in a sinking condition, and refused to 
return to her, and the tug, after stay- 
ing by for an hour or two, but mak- 
ing no effort to save the barge, final- 
ly abandoned her. The wind was 
blowing thirty miles an hour, with a 
high sea. The crew of the barge con- 
sisted of a master, engineer, and 
three men, and she was provided with 
engine, boiler, pumps, sails, and 
anchors, but no motive power. It was 
held that the quitting of the barge by 
her master and crew, without the in- 
tention of returning, Severed the legal 
relation created by the contract of 
towage between her and the tug. The 
W. J. Keyser, 56 F. 731, 6 C.C.A. 101. 


39. The Lady Flora Hastings, 6 
Notes of Cas. 550, 3 W.Rob. 118, 166 
Reprint 907. 


[a] Where, during performance of 
a towage service, the tug is acci- 
dentally disabled, the master of the 
tow may terminate the contract and 
employ other tugs. The Lady Flora 
Hastings, 6 Notes of Cas. 550, 3 W. 
Rob. 118, 166 Reprint 907. 


Liability for towage where option 
not exercised see infra § 18 text and 
notes 92, 93. ; 


40. Vanderslice v. Newton, 4 N.Y. 
130; The Kingalock, 1 Spinks 263, 26 
Eng.L.&Eq. 596, 164 Reprint 153. 


[a] Zowage contract should not 
easily be set aside, and a salvage 
service substituted for it. The Maré- 
chal Suchet, [1911] P. 1. 


Towage converted into salvage see 
Salvage § 15. 


41. Wooden v. Austin, 51 Barb. (N. 
Yin) Ola A Alb. Lisi eon we 
Cornell Steamboat Co., 85 N.Y.S. 1673. 


[a] Physical possibility of com- 
pleting contract does not impose on 
the tug an obligation to do so, provid- 
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weather conditions,#2 and for a breach thereof the 
tug or its owner is liable in damages.*? But a claim 
for damages against a tug for breach of a towage 
contract can be sustained only by proof of actual 


damage resulting.** 


[§ 10] 2. Deviation and Delay*°—a. Causing 
Damage to Tow. A slight deviation from the direct 
course is not a breach of a towage contract where 
nothing was said about going direct.*® 
of damages for delay will be denied where delay re- 
sulted without fault imputable to the towers.** 


Contractual limitations of liability for damages 
arising from delay are valid,*® in so far as reason- 
able,*® and such provisions may become binding by 


implied acceptance thereof.°° 


ed the danger of the navigation is 
such as a prudent man would not 
willingly encounter. Vanderslice v. 
Newton, 4 N.Y. 130. 


42. Worth v. Edmonds, 52 Barb. 
(N.Y.) 40; B.C. Mills Tug, etc., Co. 
v. Kelley, 32 B.C. 1, [1923] 1 Dom.L. 
R. 1015. 


[a] Freezing of river is such an 
act of God as excuses performance 
of a contract to tow a vessel there- 
on; and it makes no difference that 
the party making such contract had 
reason to apprehend at the time of 
making it that such an obstruction of 
navigation would occur before he 
could perform it. .Worth v. Edmonds, 
52 Barb. (N.Y.) 40. 


43. Parmalee v. Wilks, 22 Barb. 
(N.Y.) 539. See Randerson v. Ball, 
112 F. 1022, 50 C.C.A. 676 (holding, 
however, that there was no implied 
agreement that the tug should be al- 
ways in readiness, or always able to 
work, which would render her liable 
for damages resulting to respondent 
because of her failure to be in at- 
tendance at all times). 


fa] Where time for commencing 
towage service is specified in the 
contract, and such agreement is bro- 
ken by the tug, the latter is liable for 
the damages resulting from causes 
which would not have arisen had the 
agreement been performed. Parmalee 
v. Wilks, 22 Barb. (N.Y.) 539. 


[b] Breach not sliown.—Libelant’s 
tug was employed by respondent to 
tow three barges to Norfolk from As- 
sateague, Va., where they had been 
anchored in a storm, respondent’s 
towing tug having been disabled. 
They were represented as being in a 
safe anchorage, but were found to be 
in the breakers in a dangerous posi- 
tion, and where the tug could not 
reach them because of her draft, and 
smaller vessels refused to attempt to 
take a line to them owing to the dan- 
ger. After making every effort, the 
tug gave up for the day, and duririg 
the night one of the barges having be- 
gun to leak, and being in danger of 
sinking, her master slipped her an- 
chor, and allowed her to drift ashore. 
In the morning the storm having abat- 
ed, the tug, with the assistance of a 
life saving crew, got a line to the 
other two, and by direction of respond- 
ent towed them to a place of safety, 
and left them. It was held that she 
was not liable for breach of her tow- 
ing contract, nor for the going ashore 
of the one barge. Neall v. P. Dough- 
erty (Co., 180" Bi 394, 108: :C.C. Als 640 
[aff 168 F. 415]. 


44, Ball v. Randerson, 111 F. 212 
fat 112° 1022, 50 CCA. 676] The 
Oscoda, 70 F. 110. 
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[§ 11] b. Causing Damage to Tug. The tower is 
not entitled to demurrage on the tug for delay re- 
-sulting from his own default.°* 


[§ 12] ¢. Causing-Damage to-Master. Where the 


owner of a specified tug hires a master to take such 


Recovery 


defect.°? 


tug towing barges on a specified trip, under a con- 
tract whereby the master agrees to provision the 
ships and handle the service for a flat price, there 
is no implied warranty that the tug’s engines are 
adequate and the master cannot recover for delay 
and consequent loss to him resulting from engine 


[§ 13] 3. Form of Remedy. If a towage contract 
has been partly executed, a suit in rem may be 


maintained to recover damages for its breach;** but 


Measure of damages see infra § 14. 


45. As affecting right to towage 
compensation see infra § 18. 


Byer The Mary R. McKillop, 23 F. 


47. The Hercules, 17 F.(2d) 871; 
Loe Nicholas ex Albemarle, 263 F. 
594, 


[a] Towed steamer lacking rud- 
der.—A tug, which, in addition to two 
barges, contracted to tow a steamer, 
having no rudder, through Drum- 
mond Canal to Norfolk, was not liable 
to the steamer for delay in making 
the trip, when the steamer’s owner 
knew the conditions and promised to 
supply a temporary rudder, but did 
not, and the delay was caused by lack 
of it and occurred without negli- 
gence on the part of the tug. The 
Nicholas ex Albemarle, 263 F. 594. 


[b] Where dredge was not ready 
to be towed, a tug engaged to tow her 
on a certain date was not liable for 
failure to arrive on the specified date, 
and. this was true despite the fact 
that the dredge could have been made 
ready had she received word that the 
tow would reach port on the date 
epoinem: The Hercules, 17 F.(2d) 


48. Hand & Johnson Tug Line v. 
Canada SS. Lines, 281 F. 779. 


[a] Bule applied.—The provision 
in a contract for towage limiting the 
liability of the towing company for 
demurrage in case of delay to a vessel 
due to the tug’s fault to one hundred 
dollars per day, unless an increased 
rate has been paid for increased de- 
murrage, is valid. Hand & Johnson 
aa Line v. Canada S. S. Lines, 281 F. 


Limitations as to negligence see 
infra §§ 185-141. 


49. See case infra this note. 


[a] imitation held reasonable.— 
Limitation to one hundred dollars per 
day of claims for delay under a tow- 
age contract was reasonable, and 
binding on the owner of the vessel 
petted the tariff. The Texas, 27 F. 


[b] Particular limitation con- 
strued as a limitation on claim, not 
On. recovery. The Texas, 27 F.(2d) 


50. Hand & Johnson Tug Line y. 
Canada SS. Lines, 281 F. 779. 


[a] Express assent not necessary.— 
Where a towing company had mailed 
to a steamship company a copy of its 
regular tariffs, and a provision there- 
in limiting liability for delay to a 
specified amount per day unless an in- 


creased rate was paid, the towing 
company can assume that a request 
for towage was made pursuant to 
that offer and on the conditions there- 
on stated, so that no express assent 
was necessary to bind the steamship 
company to such conditions. Hand & 
Johnson Tug Line y. Canada SS. 
Lines, 281 F. 779. 


51. The Hercules, 17 F.(2d) 871. 


[a] Illustration.—A tug, engaged 
to tow a dredge on a sea voyage and 
required by the contract to furnish 
a wireless equipment for use of the 
dredge, but which was without an 
operator and refused to employ one, 
was not entitled to demurrage for de- 
lay caused by an unsuccessful at- 
tempt of the master of the dredge to 
compel compliance with the contract 
before letting the tow proceed to sea. 
The Hercules, 17 F.(2d) 871. 


52. Robertson v. Amazon Tug, etc., 
Coit @B.D1 598. 


[a] Iustration.—Plaintiff, a mas- 
ter mariner, contracted with defend- 
ants for a lump sum to be paid him by 
defendants, to take a certain speci- 
fied steam, tug of defendants, towing 
six sailing barges, from Hull to the 
Brazils, plaintiff paying the crew and 
providing provisions for all on board 
for seventy days. The engines of the 
steam tug were damaged and out of 
repair at the time of the contract, but 
neither plaintiff nor defendants were 
then aware of this. The consequence, 
however, of the engines being so de- 
fective was that the time occupied in 
the voyage was increased, and plain- 
tiff’s gain in performing his contract 
was much less than it would other- 
wise have been. It was held that, as 
the contract related to a specified ves- 
sel, there was no implied undertak- 
ing by defendants that it should be 
reasonably efficient for the purposes 
of the voyage, and that therefore the 
defective state of the engines gave 


plaintiff no cause of action, it not ap-° 


pearing that the engines were in a 
worse state when plaintiff took pos- 
session of the vessel than they were 
at the tue of be contract. Robert- 
son v. Amazon Tug and Lightera: 

COnr true Doe S = 


53. The Somers N. Smith, 159 fF 
1016; The James McMahon, , i 
Noo%197, 20, Ben10% ee gis 


[a] Contract to tow during entire 
season.—A tug which, after agreeing 
to tow _a vessel during an entire sea- 
son, abandons her before the end 
thereof, is liable in rem for breach of 
the contract, and such liability is a 
matter of admiralty jurisdiction. The 
Oscoda, 66 F. 347; Foster v. The G 
L. Rosenthal, 57 F. 254 ; 


For later cases, developments and changes in the law see Annotations, same title and section number 
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while the contract remains executory, an action in 
rem does not. lie,>* although in such case admiralty 
will take jurisdiction by a suit in personam against 
the owners.®® 

[§ 14] 4. Measure of Damages. The damages re- 
coverable for breach of a towage contract are either 
such as may fairly and reasonably be considered as 
arising naturally—that is, according to the usual 
course of things—from such breach of contract it- 
self, or such as may reasonably be supposed to have 
been in the contemplation of both parties at the 
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time they made the contract as the probable result 
of the breach of it.°* If a contract is made under 
special circumstances, communicated to both parties, 
the damages recoverable for a breach are not only 
those arising naturally, according to the usual course 
of things, but also those which would ordinarily fol- 
low from a breach under the special circumstances 
so known and communicated.®? It is otherwise, 
however, if the special circumstances are unknown 
to the party breaking the contract.°§ 


IV. COMPENSATION®® 


[§ 15] A. In General. Liability for towage may 
rest on either express or implied contract.°° Tow- 
age may occur in the ordinary course of naviga- 
tion, or may be a means of salvage;*! and whether 


it is to be paid for according to a quantum meruit, - 


at an agreed price, by wages, or by a salvage com- 
pensation must depend on the circumstances under 
which it is performed.®2 


For services not constituting towage compensa- 
tion may not be recovered from one who has con- 
tracted to pay the cost of towage.®? 


Losses incident to performance of the towage con- 
tract are not ordinarily a proper item of compen- 


54 The Somers N. Smith, 159 F. 
1016; The Francesco, 116 F. 88; The 
James McMahon, 13 F.Cas.No. 7,197, 


quent storm, 


10 Ben. 103. the time of the contract. 
Bommisputinev. Rudd csamesesb:, 27 | PROG 82H. 680..27 COA. B86. 
C.C.A. 526. 


56. Boutin v. Rudd, 82 F. 685, 27 59. 


C.C.A. 526; Parmalee vy. Wilks, 22 
Barb. (N.Y.) 539. : 


[a] In case of breach by tug of a 


60. 


it appearing that the 
fact of her danger and her leaky con- 
dition was communicated to him at 


58. Boutin v. Rudd, supra. 64. 


Towage charges as subject to 
general average see Shipping § 1071. 
The Trinidad, 10 F.(2d) 849; 
The Cutchogue, 10 F.(2d) 671 [aff 10 


sation. °4 Ze 


[§ 16] B. Amount—1. In Absence of Agreement. 
In a case of simple towage, where no price is agreed 
on, only a reasonable compensation is allowed as on 
a quantum meruit.°> In determining the amount 
due as on quantum meruit the courts will consider 
the running expenses of the tug,*® and the customary 
prices for similar services.*7 Where, however, the 
service rendered is extraordinary, although falling 
short of salvage, something more than ordinary 
charges for towing will be allowed,®® and in this con- 
nection the courts will consider the value of the 
towing vessel®® and its cargo,’® the value of the 
property towed,7! the risk incurred,’? adaptability 


to its dock after her arrival at New 
York cannot be charged with the cost 
of breaking such channel. Smith & 


Boutin v. oe Co. v. Trexler Lumber Co., 216 F. 


Southgate v. Eastern Transp. 
Co., 21. ¥F.(2d) 47. 


[a] Loss of tow rope.—A tug was 
not entitled to recover of tow for loss 
of tow rope parting during storm, as 
such loss was incident to the safe and 


contract to tow coal barges from one 
city to another, where another tug 
cannot be procured, the measure of 
damages is the difference between the 
value of the barges and coal at the 
two cities. McGovern vy. Lewis, 56 Pa. 
231, 94 Am.D. 60. 


[b] Im case of breach of contract 
by tow the rule for the measure of 
damages. is the contract price, less 
the expense necessary to complete the 
eontract. The Vincenz Pinotti, 16 F. 
926 (holding that, where the master 
of the vessel to be towed refuses. to 
state what he paid to other towboats 
for the same labor, the court will 
award the contract price as dam- 
ages). 

[ec] As limited by pleadings.— 
Where the declaration charges that 
the injury sustained is the result of 
the total neglect and refusal of de- 
fendant to perform his contract, the 
damages are limited to such as natur- 
ally result from such total neglect 
and refusal to perform the contract, 
and they cannot be inflamed by evi- 
dence. of a negligent performance. 
Pennsylvania, etc., Steam Nav. Co. v. 
Dandridge, 8 Gill&J. (Md.) -248, 29 
Am.D. 543. 


57. Boutin v. Rudd, 82 F. 685, 27 
O.C.A. 526. 


[a] Conditions of danger.—A tug 
owner, who failed for several days to 
fulfill his contract to go and tow ina 
small schooner which had broken 
from her moorings in a gale, and had 


- peen found and placed, in a leaky con- 


dition, in an unsafe place, was liable 
for the loss of the schooner, which 
was driven on the rocks by a subse- 


F.(2d) 513 and cert den 47 S.Ct. 97, 
273 U.S. 703, 71 L.Ed. 848]. 


[a] TFlustration.—Where an order 
for a tug to tow a ship had been 
rescinded, but thereafter the tug did 
actually tow such ship, and the town- 
ers of the latter were notified of the 
time that it was doing so, but did not 
disavow the service, the ship was li- 
able for such towage. The Trinidad, 
10 F.(2d) 849. 

[b] Where one by conduct or si- 
lence reasonably assents to demands 
of another respecting compensation 
for future towage, there is an enforce- 
able contractual liability. The Cut- 
chogue, 10 F.(2d) 671 [aff 10 F.(2d) 
513, and cert den 47 S.Ct..97, 273 U.S. 
708, 71 L.Ed. 848]. : 


61. See Salvage §§ 14-16. 

62. Hennessey y. The Versailles, 
Liv .Cas:No.6;3600, 12) Curt,353: 

[a] Agreement to pay for past and 
present towage of vessel in distress 


shown. The Wellfield vy. Adamson, 5 
Aspin. 214. 
[b] “Something in the nature of 


compensation for towage’”’ allowed 
libelant for services in drawing boats 
into a safe harbor after they had al- 
ready been rescued from serious dan- 
ger by others. The Weber Bros., 88 
I, 92, 95 (one hundred dollars award). 


63. Smith & Sons Co. v. Trexler 
Lumber Co., 216 F134, 132 C.C.A. 378, 
L.R.A.1915B 1086. 


[a] MQlustration.—The breaking of 
ice to make a channel through which 
to tow a vessel is no part of the tow- 
age service, and one who contracted 
to pay for the towage of a schooner 


successful transportation of the tow. 
Southgate v. Hastern Transp. Co., 21 
F.(2d) 47. 


65. The J. C. Pfluger, 109 F&. 93; 
Atlantic Coast Steamboat Co. v. The 
Golden Gate, 57 F. 661; The Egypt, 17 
F. 359; The Emily B. Souder, 8 F.Cas. 
No. 4,458, 15 Blatehf. 185; The Strat- 
ton Audley, 23 F.Cas.No. 13,529, 3 Ben. 
241 [aff 23 F.Cas.No. 13,530, 8 Blatchf. 
264]; Sturgis v. The Vickery, 23 F. 
Cas.No. 13,577a; The Glenmorven, 
[1913] P. 141. 


66. Syson v. Hieronymus, 28 So. 
967, 127 Ala. 482. 


[a] Amount and value of coal re- 
quired for trip is a proper matter for 
consideration on the question of run- 
ning expenses. Syson v. Hieronymus, 
28 So. 967, 127 Ala. 482. 


67. Syson v. Hieronymus, supra. 


[a] Evidence respecting customary 
prices should be limited to general 
custom. Syson v. Hieronymus, 28 So. 
967, 127 Ala, 482. 


68. The J. C. Pfluger, 109 F. 93; 
The Emily B. Souder, 8 F.Cas.No. 4,- 
458, 15 Blatchf. 185. 


69. The Viola, 52 F. 172 [aff 55 F. 
829, 5 C.C.A. 283]. 


70. The Viola, supra. 
71. The Egypt, 17 F. 359. 


[a] Slight consideration.—The val- 
ue of the property towed is but 
slightly considered in determining the 
compensation to be awarded. The 
Heypt, 17 EF. 359. 


72. The Viola, 52 F. 172 [aff 55 F. 
829, 5 C.C.A, 283]. ; 
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of the vessel for towing service,’* time spent in 
deviating from course,’* and other factors of a 


similar character.*® 


[§ 17] 2. Under Agreement. Where the parties 
have agreed on the amount to be paid for towage 
by valid and enforceable contract, the amount re- 
coverable is that so agreed on,7° and no subsequent 
circumstances will entitle the tug to recover more 
than the contract price,’7 unless thereby the towage 
service is elevated to a salvage service.7? But the 
agreed price will not be enforced where the con- 
tract is void for mutual mistake of fact,’® or resulted 
from fraudulent misrepresentation,®® or conceal- 
ment,*! or, it would seem, where the contract is 
unconscionable’? or the sum demanded is unrea- 
sonable and exorbitant.®? 

Under agreement to tow as reasonably as other 


tugs will do the same work, recovery is measured by 
the reasonable value of the work done,*®* and not 
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by what other tugs might have been gotten to do 
the work for.*° 


[§ 18] 3. Deduction for Delay or Injury to Tow. 
Delay,*® or injury to_the tow,*’ for which the tug 1s 
not at fault, will not preclude recovery of compen- 
sation for towage, although where delay®® or injury*° 
results from the fault of the tug, damage arising 
therefrom is a proper subject of counterclaim in a 
suit for towage compensation. 


‘Delay without damage, although due to the fault 
of the tug, is not ground for deduction from towage 
compensation,°? : 


Where tug is accidentally disabled during per- 
formance of a towage service, the master of the 
tow may terminate the contract and employ other 
tugs,°! but if instead he voluntarily lies by and 
avails himself of the tug’s services after she has 
been repaired, he waives any breach of contract,°? 


73. The Viola, supra. 


74 The J. C. Pfluger, 109 F. 93} 
The Viola, 52 F.:172 [aff 55 F. 829, 5 
C.C.A. 283]. 


75. The Viola, supra. 


[a] Other factors enumerated.— 
In determining the compensation un- 
der such circumstances, the chance 
of endangering the towing vessel’s in- 
surance, and the time spent in, and 
the danger incurred by, lying by the 
vessel towed before the towing could 
commence, may be considered, al- 
though the service rendered does not 
amount to a salvage service. The 
ee 52 W172 Patt 55 EB. 829, 5). C.ClA. 


76. Pennsylvania R. Co. v. M. Mc- 
Girr’s Sons Co., 287 F. 334 [cert den 
43 S.Ct. 520, 262 U.S. 743, 67 L.Hd. 


1210]; The Wellfield vy. Adamson, 5 
Aspin, 214. 
[a] Illustration.—Where a _ rail- 


road company operating towboats no- 
tified a shipper of an increased charge 


for towage, and was not induced to. 


change its charge by the shipper’s 
protest, the shipper was liable for the 
increased rate, if, after such an- 
nouncement, he ordered the towage 
and the services were rendered. Penn- 
sylvania R. Co. v. M. MecGirr’s Sons 
Co., 287 F. 334 [cert den 43 S.Ct, 520, 
262 U.S. 743, 67 L.Ed. 1210]. 


[b] Charge based on tonnage.— 


Under an agreement for towage in ac- |} 


cordance with a schedule of rates 
based on the tonnage of the vessel, 
the amount of the charge is to be de- 
termined by the actual tonnage, as to 
which the statement of the Lloyd’s 
register, while no doubt generally 
eorrect, is not conclusive. The Que- 
villy, 98 F. 635, 39 C.C.A. 196 [aff 95 
HY 182]: 


77. The Enterprise, 181 F. 746; 
The Kingalock, 1 Spinks 263, 26 Eng. 
L.&Eq. 596, 164 Reprint 158. 


[a] For example, where the own- 
er of a steamer, on being asked his 
charge for towing a dredge and two 
barges between two points on the 
Ohio River, answered that he was 
paid one hundred and fifty dollars by 
another company for a similar serv- 
ice, and was thereupon engaged, there 
was an implied contract for that sum, 
and he could not afterward charge by 
the day for the service, because of 
delay on account of low water. The 
Enterprise, 181 F. 746. 


78. See Salvage § 15. 


79, The Salvador, 26 T.L.R. 149. 
80. Dilkes vy. Jansen, 263 F. 44. 


[a] As to customary rate.—An 
agreement by the master of a Norwe- 
gian barque, who had never before 
been to the port, and spoke and under- 
stood English imperfectly, to pay one 
thousand nine hundred dollars for 
towage from Lynnhaven Roads, in- 
side the Capes, to Baltimore, made on 
false representations by the tug mas- 
ter that it was the customary rate, 
was not enforceable. Dilkes v. Jan- 
sen, 263 F. 44. 


81. The Kingalock, 1 Spinks 263, 
26 Eng.L.&Eq. 596, 164 Reprint 153; 
Dunsmuir v. The Ship Harold, 4 Can. 
Exch, 222. 


[a] If facts are suppressed by 
master of tow, which, if known to the 
tug master, would have materially in- 
creased the price asked for the serv- 
ice, the contract is not a binding one, 
and will be treated as void. The 
Kingalock, 1 Spinks 263, 26 Eng.L.& 
Eq. 596, 164 Reprint 153; Dunsmuir 
vy. The Ship Harold, 4 Can.Exch. 222. 


82. See The Sophia Hanson, 16 F. 
144 (where an award was made for 
salvage). 


83. See Boggs v. The Loutra, 3 F. 
Cas.No. 1,601 (where the making of 
the contract was disputed). Compare 
The Atkins Hughes, 114 F. 410 (hold- 
ing that an agreement fixing the price 
to be paid for towing a vessel into 
port will not be set aside as exorbi- 
tant, although the price is consider- 
ably in excess of customary towage 
rates, where, owing to the perilous 
situation of the tow, and the fact that 
there was no other tug in the vicinity 
which could have rendered assistance, 
the Soe was in the nature of a sal- 
vage). 


84 Syson v. Hieronymus, 
967, 127 Ala. 482. 


85. Syson v. Hieronymus, supra. 
Quantum meruit see supra § 16. 


86. Atlantic & Gulf Shipping Co. 
v. Marine Contracting & Towing Co., 
26 F.(2d) 70; Southgate v. Eastern 
Transp. Co., 21 F.(2d) 47; The Her- 
cules, 17 (2d). 871. 


Damages for deviation and delay 
generally see supra § 10. 


87. Atlantic & Gulf Shipping Co. 
v. Marine Contracting & Towing Co., 
26 F.(2d) 70; Southgate vy. Eastern 
Transp. Co., 21 B.(2da) 47; 


28 So. 


v. Morrell, 19 Ont.W.N. 132. Com- 
vare American Towing & Lighterage 
Co. v. Baker-Whiteley Coal Co., 75 A. 
341, 111 Md. 504 (holding that, if 
scows belonging to a third party 
which defendant contracted to tow 
were lost through the negligence of 
plaintiff whom defendant hired to tow 
the scows, defendant, when sued for 
the towage charges, might recoup any 
loss suffered through such negligence 
apart from any rights which the own- 
er of the scows had). 


[a] Negligence defeating towage 
claim not proved.—Neall v. P. Dough- 
erty Co., 168 F. 415 [aff 180 F. 394, 103 
C.C.A. 540]. 


Damages for injury to tow general- 
ly see infra §§ 55-185. 


88. Lynch v. Chew, 159 F. 182. 


[a] Hirer of tug is entitled to al- 
lowance for delay caused by the tug’s 
running aground because of an error 
Lae eNiee a. Lynch v. Chew, 159 F. 


89. American Towing, etc., Co. v. 
Baker-Whiteley Coal Co., 75 A. 341, 
111 Md. 504. 


fa] HF lustration.—If plaintiff char- 
tered a tug to defendant for the pur- 
pose of towing scows, and the negli- 
gence of plaintiff or its agent in 
charge of the tug caused or contribut- 
ed to cause the loss of the scows, 
Plaintiff might recover the _ price 
agreed on for the use of the tug while 
defendant retained it, less such sum 
as defendant lost through such negli- 
gence. American Towing & Lighter- 
ing Co. v. Baker-Whiteley Coai Co., 75 
A. 341, 111 Md. 504. 


[b] Evidence held sufficient to. 
show negligence on part of tug see 
setter v. Gray, 84 P. 847, 3 Cal. App. 


90. The Undaunted, 11 P.D. 46. 


[a] Temporary discontinuance of 
towage.—Where in the course of tow- 
age the tug is obliged to cast off, and 
then returns and completes the tow- 
age, the tug owners are entitled to be 
paid the price agreed on in the tow- 
age contract if the owners of the tow 
do not prove any damage to have been 
occasioned to them by the temporary 
discontinuance of the towage. The 
Undaunted, 11 P.D. 46. 


91. See supra § 8 text and note 39. 


92. The Lady Flora Hastings, 6 
Notes of Cas. 550, 3 W.Rob. 118, 166 


Shipman |! Reprint 907. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and the tug owners may recover the contract price 
for the services rendered.®% 


_[§ 19] 4. Failure To Complete Towage. The mere 
hiring of a tug to tow vessels to a specified des- 
tination does not necessarily imply an agreement that 
they shall in all events be towed to such destina- 
tion, so as to preclude recovery for towage service 
where the tow never reached its destination,®* al- 
though where disaster overtakes the tow the tug 
is ordinarily obligated to do what it can to help 
her by virtue of the towage contract.°® Failure to 
complete a towage contract precludes recovery of 


compensation where such failure is voluntary,°®® and 


may also preclude recovery where failure to complete 
the contract occurred without fault of either party,®7 
although it has been held not ground for denial of 
compensation where resulting from the fault of the 
tow.° 


Damages against third person preventing perform- 
ance. Where, during towage service, the tow is sunk 
by a third vessel, the tug owners have no right of 
action against such vessel to recover damages for 
loss of the towage remuneration.®® 


93. The Lady Flora Hastings, su-[149. 


pra. 
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Compare McCormick v. Jarrett, 7. 
37 F. 380 (where it was intimated 
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[$ 20] C. Payment. The parties to a towage con- 
tract may make any stipulation they see fit as te 
time and mode of payment of compensation.1 If 
they do not stipulate in this regard, the ordinary 
rule that payment for services is not due until after 
the services are rendered will prevail,? in the ab- 
sence of a custom of the port fixing the time of pay- 
ment.® , 


[§ 21] D. Persons Entitled. The right to sue and 
recover towage compensation may rest in the owner 
of the vessel rendering the service,* or in his as- 
signee,® or in a mortgagee in possession.® 


Master and crew of tug are not entitled to share 
in the amount awarded for towage, but it belongs 
to the owner of the tug.7 


[§ 22] E. Persons Liable. The question of who 
is liable for towage rendered will depend on the 
circumstances involved in the particular case.® 


[§ 23] F. Lien—1. Existence of Lien—a. Under 
General Maritime Law—(1) In General. A lien for 
towage may be created under general maritime law,°® 
and there is ordinarily a presumption that a lien 
arises for towage performed.?® Such presumption 


The J. C- Pfluger, 109 FE. 93; 
McConnochie v. Kerr, 9 F. 50; Hine 


94. American Towing & Lighter- 
ing Co. of Baltimore v. Baker-White- 
ley Coal Co., 84 A. 182, 184, 117 Md. 
660, Ann.Cas.1914A 46. 


“The hiring or chartering of a tug 
for a certain purpose does not neces- 
sarily imply a contract on the part of 
the owner of the tug that the purpose 
for which it was hired shall be ac- 
complished.” American Towing & 
Lightering Co. of Baltimore vy. Baker- 
Whiteley Coal Co., supra. 


[a] Although tow lost at sea, re- 
covery may be allowed for towage 
service. American Towing & Lighter- 
ing Co. of Baltimore vy, Baker-White- 
ley Coal Co., 84 A. 182, 117 Md. 660, 
Ann.Cas.1914A 46. 


95. The Joseph F. Clinton, 250 F. 
977, 163 C.C.A. 227; Shipman v. Mor- 
rell, 19 Ont.W.N. 132. 


[a] Illustration.—Where a _ barge 
in tow was unable to control the wa- 
ter in her hold, as her pumps would 
not work and it was rising, it was 
clearly the tug’s duty under the ordi- 
nary contract of towage to take the 
barge to a place of safety, if one was 
reasonably near by and could be 
reached without danger to the rest of 
the tow or the tug and no claim for 
towage can be sustained until the ob- 
ligation of the towage contract has 
been fulfilled so far as reasonably 
possible. The Joseph F. Clinton, 250 
Moa rLoote.CsAs, 227. 


Recovery for salvage see Salvage 
§§ 14-16. 


96. The Algitha, 17 F. 551. 

[a] Casting tow adrift without 
cause.—Where a steamer, disabled by 
the breaking of her propeller shaft, 
made signals of distress, which were 
observed by another steamer, which 
took her in tow, and, after towing her 
twelve hours, voluntarily cast off the 
hawser, without communication with 


her and under no stress of weather, 


and left her in no better position in 
any respect than when she found her, 
there could be no recovery for the 
towage service performed. The Algi- 
pha, WE 551: 


97. The Madras, [1898] P. 90; The 
Salvador, 25 T.L.R. 384, 727, 26 AU) Brel Bee 


that the reasonable value of the tow- 
age to the point where the service 
terminated might be recovered). 


[a] IUustration.—A contract to 
tow a vessel for a fixed sum from one 
place to another, the complete per- 
formance of which becomes impossi- 
ble through no fault of either party, 
is an indivisible contract; and the 
owners of a tug rendering towage 
services under such a contract are not 
entitled to be paid pro rata, or any 
sum, for the towage actually per- 
formed. The Madras, [1898] P. 90; 
The Salvador, 25 T.L.R. 384, 727, 26 
PETER. 5 L49: 


98. Jewell v. Connolly, 11 Que.Su- 
per: 265. 


[a]. Where there has been tempo- 
rary discontinuance of towage, if the 
owner of the tow does not permit the 
tug to resume the service, he is lia- 
ble for the price agreed on as if the 
contract had been completely execut- 
a Jewell v. Connolly, 11 Que.Super. 


99. Société Anonyme, etc., v. Ben- 
netts, 27 T.L-R. 77. 


Recovery of damages from third 
person for collision generally see Col- 
lision passim §§ 80-103. 


y 1. The Queen of the Hast, 12 F. 


2. The Queen of the East, supra; 
Crawford vy. Collins, 45 Barb. (N.Y.) 
269, 30 How.Pr. 398. 


Aine The Queen of the East, 12 F. 


[a] In port of New Orleans there 
is a well defined rule or usage that in 
contracts for round towage the whole 
towage is payable before the vessel 
leaves port. The Queen of the East, 
L2uE 165. 


4 The John Cuttrell, 9 F. 777; 
Kearney v. A Pile-Driver, 3 F. 246 (al- 
though the contract was made with 
the father of libelant as the ostensi- 
ble owner of the vessel). 


5. The Emma L. Coyne, 
No. 4,466. 


6. Kearney v. A Pile-Driver, 3 F. 
246. . 


8 F.Cas. 


te Thomas J. Scully, 6 Can.Exch. 


8. See cases infra this note. 


_ [a] Operator of vessel.—In an ac- 
tion for towage, defended on the 
ground that the captain was the agent 
of the holder of legal title and not de- 
fendant’s agent, where defendant 
handled the freight in its own name, 
paid expenses, and held itself out to 
the United States government as au- 
thorized to guarantee the route of the 
ship on return voyage, it was liable 
as principal for the captain’s towage 
bill, particularly since an officer of 
both testified that the legal title was 
in a mere holding company. Potter v. 
American Union Line, 185 N.Y.S. 842, 
114 Mise. 101. 


{b] Owner.—A shipbuilding com- 
pany completed a vessel under a con- 
tract with the exception of her fitting, 
and she was left at its wharf in a 
stream through the winter. Payment 
had been made so that title to the 
vessel had passed. In the spring, 
fearing damage from flood, the com-= 
pany wrote the owner, asking per- 
mission to have her moved out of the 
stream, which was granted. It was 
held that, under the circumstances 
and as the service was for its protee- 
tion, such consent might properly be 
construed as an agreement that the 
towage should be at the owner’s ex- 
pense. Mack S. S. Co. v. Thompson, 
176 F. 499, 100 C.C.A) 5%. 


9. The Hatteras, 255 FY 518, 166 
C.C. A. 586) 


Creation of lien under statute sce 
infra §§ 31-36. 


10. The Hatteras, 255 F. 518, 166 C. 
C.A. 586; The Tillie A., 84 F. 684; Har- 
ris v. The Elm Park, 50 F. 126; The 
Alabama, 22 F. 449; The Queen of 
the East, 12 F. 165; The John Cut- 
trell 9 aii ThesAcadia, <4. B.Cas: 


No. 24, Brown Adm. 73; The Wil- 
liams, 29 F.Cas.No. 17,710, Brown 
Adm. 208; Ward v. The Banner, 29 


F.Cas.No. 17,149; The W. J. Walsh, 
30 F.Cas.No. 17,922, 5 Ben. 72; Lear- 
mouth v. The Yuba, 14 Que. 132. Con- 
tra Westrup v. Great Yarmouth 
Steam Carrying Co., 43 Ch.D. 241. 


“A towage service, as ordinarily 


‘ 
Le 


14 [63 C.J.] 


is, however, of a rebuttable character,’? and in each 
ease the facts must be examined before a lien can 
be established.?? 


[§ 24] (2) Necessity That Service Be Performed. 
For breach of an executory contract for towage serv- 
ice, where the service was not actually rendered, 
no lien exists undex general maritime law.1* Where, 
however, the contract has been partially performed, 
and is then breached by the towed ship, there will 
be a lien for towage.1* 


[§ 25] (3) Reliance on Credit of Vessel. Under 
general rules,!5 if it appears that towage services 
were not rendered on the credit of the ship,+® or 
that the surrounding circumstances were such as to 
apprise the tower that they were not to be so ren- 
dered,’7 no lien arises. Nor does the lien attach 
for a supposed credit given to a vessel unless the 
service is clearly shown to have been rendered or 
furnished to the particular vessel to which the credit 
was given.18 In other words, the intent to create 
a lien must elearly appear;!® and a lien for towage 
can arise only by hypothecation of the credit of 
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the ship,?° although such hypothecation need not 
be by express contract.?? 


Burden of proof rests on claimant to show a per- 
sonal eredit only,22 or to show circumstances nega- 
tiving a credit to: the vessel.?* 


[§ 26] (4) Services Rendered in Home Port. It 
has been both affirmed?* and denied?® that a lien 
arises under maritime law for towage services ren- 
dered a ship in her home port.?® 


[§ 27] (5) Services Rendered in Foreign Port.” 
Under general maritime law a lien ordinarily arises 


for towage services rendered a ship in a foreign. 


port.?® 


[§ 28] (6) Person Ordering Towage as Affecting 
Right to Lien—(a) Master. 
shipowner, the master of the vessel has power to 
subject it to a lien for towage.?® 


[§ 29] (b) Owner. The fact that a contract for 
towage was made with the owner of the ship does 
not of itself raise a presumption of a lien,*° and 


In the absence of the 


performed, is a maritime service, 
which from the peculiar situation of 
the parties and of the circumstances 
of necessity surrounding it, and in 
the absence of proof to the contrary, 
creates a presumption of credit given 
to the vessel and a consequent lien.” 
The Alligator, 161-F. 87, 88 C.C.A. 201, 
204 [quot The J. Doherty, 207 F. 997, 
100 


. 


fa] “For towage services rendered 
in the exigencies of navigation there 
is at least a presumptive lien upon 
the boat.” The J. Doherty, 207 F. 
997, 1001. 


11. The Hatteras, 255 F. 518, 520, 
166 C.C.A. 586. 


“Such a presumption is rebuttable, 
and means little more than that the 
burden of producing evidence to show 
the facts lies upon him that denies a 
pledge so natural and frequent as one 
for (inter alia) towage.” The Hat- 
teras, supra. > 


12. The Hatteras, supra; The Al- 
ligator, 161 F. 37, 88 C.C.A. 201 [aff 
153 F, 216]. 


“Whether such presumption arises, 
or whether the lien exists, depends 
upon the circumstances under which 
the services are rendered.” The J. 
Doherty, 207 F. 997, 1001. 


13. The Bénefactor, 242 F. 582 [aff 
and mod in other respects sub nom, 
Clinton v. Smith & Terry, 249 F. 119, 
161 C.C.A. 171]; The Prince Leopold, 
9 F. 333, 4 Woods 48. 


14. The Holthe, 249 F. 783. 


[a] Rule applied.—Where the mas- 
ter of a.,tug and a vessel entered into 
a contract for towing of the vessel 
into and out of port, and the mas- 
ter willfully repudiates so much of 
it as relates to the outward voyage, 
refusing to accept the tug’s offer of 
performance, there is a lien on the 
vesee! for towage. The Holthe, 249 


15. See Maritime Liens § 37. 


16. In_re A Dredge, Two Barges, 
and the Bud III, 250 F. 319; The J. 
Doherty, 207 F. 997; The Alligator, 
LGMHY 37, 88. C.CVA. 2017 [aft 153) BY 
216]; The Saratoga, 100 F. 480; The 
Tillie A., 84 F. 684; Knickerbocker 
Steam Towage Co. v. The Sarah Cul- 
len, 49 F. 166, 1 C.C.A. 218 [aff 45 F. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


511];. The J. M. Welsh, 13 F.Cas.No. 
7,327, 8 Ben. 211. 


{a]. Incidental towage under con- 
tract of general employment.—wW here 
libelant was employed at a stated per 
diem for himself and his boat to do 
such work as was required, he is not 
entitled to a maritime lien for tow- 
age performed under the contract. 
In re A Dredge, Two Barges, and the 


| Bud III, 250 F. 319, 


[b] Evidence held to show tow- 
age done on credit of vessel see The 
Newport, 114 F. 718, 52 C.C.A. 415 
[rev 107 F. 744]; Rogers v. A Scow 
Without a Name, 80 F. 736. 


17. In re A Dredge, Two Barges, 
and the Bud III, 250 F.-319; The J. 
Doherty, 207 F. 997; The Tillie A., 
84 BF. 684. 


fa] Towing dredge of steamer.— 
Where libelant, who towed a dredge 
under a general contract of employ- 
ment, knew that it was the property 
of a stranger, and payments made 
under the contract were more than 
sufficient to discharge any claim for 
that service, equity will require them 
to be appropriated to that towage, and 
no maritime lien against the dredge 
will be allowed. In re A Dredge, 
nee Barges, and the Bud III, 250 F. 


18. The Alligator, 161 F. $7, 88 C. 
C.A, 201 [aff 153 F. 216], 


19. The Columbus, 67 F. 5538, 14 
C.C.A. 522 [aff 65 F. 430]. 


[a]. Special and unusual towage.— 
Where special and unusual towage 
services, Such as conveying the scows 
of a dredging plant back and forth 
from the dredges to the dumping 
place, and moving the. dredges from 
time to time, are rendered pursuant 
to a contract, any intention to create 
a lien for the services should be*clear- 
ly expressed. The Columbus, 67 F. 
553, 14 C.C.A, 522 [aff 65 F. 430]. 


20. The Hatteras, 255 F. 518, 166 
C.C.A, 586. 


21. In re Alaska Fishing, etec., Co., 
L67 VERN 805. 


[a] egal implication, without 
formal and express consent of the 
master, is sufficient basis to support 
a lien for towage under general mari- 
time law. In re Alaska Fishing, etc., 


Co., 167 F. 875. 
22. The Erastina, 50 F. 126. 
23. The Erastina, supra. 


24. The Mystic, 30 F. 73; The 
General Cass, 10 F.Cas.No. 5,307, 
Brown Adm. 334. 


25. Dalzell v. The Daniel Kaine, 
31 F. 746. 


26. Maritime liens on domestic 
pores in general see Maritime Liens 
§ 45. 


27. Maritime liens on foreign ves- 
pi generally see Maritime Liens § 


28. Hupper v. Hyde, 296 F. 862 [aff 
34 F.(2d) 570]. 


[a] Illustration.—The owner of a 
tug, under general maritime law, has 
a lien on a barge for towage service 
rendered, on a contract between the 
tug master and the barge master, ina 
foreign port. Hupper v. Hyde, 296 F. 
862 [aff 34 F.(2d) 570]. 


29. Hupper vy. Hyde, 296 F. 862 [aff 
34 F.(2d) 570]; In re Alaska Fishing 
& Development Co., 167 F. 875. 


{a] Illustration.—Where a fishing 
company had salted and put up in 
barrels a season’s catch of salmon at 


an Alaska port, and placed it on a . 


barge owned by it, and the company, 
which was a California corporation, 
was insolvent, and the barge had no 
motive power, and the owner of a tug 
learning such facts dispatched her to 
the assistance of the barge, and 
where the tug’s services were accept- 
ed by the master, and she towed the 
barge to Tacoma, although there was 
no express contract between the tug 
owner and the company or master of 
the barge, the tug owner was entitled 
to a maritime lien for the value of 
the service on both barge and cargo, 
the barge alone not being of suffi- 
cient value, there being an implied 
agreement therefor arising from the 
necessity of the services and the cir- 
cumstances under which they were 
rendered. In re Alaska Fishing & De- 
velopment Co., 167 F. 875. 


Authority and duties of master gen- 
erally see Shipping §§ 359-383. 


30. The Saratoga, 100 F. 480. 


_ [a] Owner and master.—The rule 
is not different, where the person 


’ 
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§§ 99-34] 


to establish a lien there must be proof that both 


contracting parties intended that a lien should be 
ereated.*1 


[§ 30] (c) Charterer. In the absence of statute, 
there is no maritime lien against a ship for towage 
services rendered on the order only of her charter- 
er,** where the tower knows that he is dealing with 
a charterer,** nor where the tower lacks knowledge 
as to whether the party ordering towage is the ship- 
owner, and makes no inquiry to ascertain the facts.°4 
The tower’s knowledge that the tow is chartered and 
the necessary implication that the charterer and not 
the owner should pay for towage have been held 
sufficient under general maritime law to prevent cre- 
ation of a towage lien,?> although on the tower’s 
books the charge may have been entered against 
the vessel and owners.?& 


[§ 31] b. Under Federal Statutes—(1) Giving 
Lien for Necessaries—(a) In General. Under stat- 
utes giving a lien for necessaries furnished a ship,37 
towage is not ordinarily classified as a “necessary” 
for which a lien arises,?® although, under excep- 
tional circumstances, it may constitute such a “nec- 


contracted with is known to be a 
partner in the firm which owns the 


port, to tow. 
further inquiry, 
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“our_ barges,” without 
did not create a 


[63 C.J.] 15 


essary.”39 


[§ 32] (b) Reliance on Credit of Ship. Where 
towage may properly be classified as a “necessary,”?° 
a lien therefor will be denied if the facts show that 
the tower relied on the personal credit of the par- 


ties contracting for towage, and not on the credit 
of the ship.*! 


[§ 33] (2) Expressly Granting Lien for Towage— 
(a) In General. Under statutes granting a lien on 
a ship for towage furnished on the order of her 
owner, or of a person authorized by the owner,** 
a lien on the ship exists for towage furnished on the 
order of her master,** or of the president of a cor- 
porate charterer having authority to pledge the credit 
of the ship.** 2 


[§ 34] (b) Reliance on Credit of Ship. The rule 
of maritime law making the giving of credit to the 
ship prerequisite to attaching of a towage lien*® 
does not apply under a statute providing that it 
shall not be necessary to allege or prove that credit 
was given to the vessel;*#® and, where the statute 
provides that it shall not be construed as affecting 
the right to proceed in personam, the fact that the 


[a] Tlustration.—Where a -con- 
tract for towage was made with the 


vessel, because he is also acting: in 
the capacity of master, it being with- 
in the power of the person furnish- 
ing the services to require an agree- 
ment for a lien if he intends to rely 
upon the credit of the vessel. The 
Saratoga, 100 F. 480. 


31. The Saratoga, supra; The Co- 
lumbus, 67 F, 553, 14 C.C.A. 522 [aff 
65 F. 430]. 


[a] Unilateral intent of furnisher 
of towage that credit should be giv- 
en vessel, and the fact that he would 
not have rendered towage service ex- 
cept on the belief that he was acquir- 
ing a lien therefor, are not of them- 
selves sufficient to establish a lien. 
The Columbus, 67 F. 
522 [aff 65 F. 430]. 


32. The Mona, 282 F. 468, 471. 


“The suggestion that the cause of 
action should be maintained as a 
maritime claim, independent of the 
Act of June 23, 1910, is clearly with- 
out merit. The purpose of that act 
was to enlarge the class of cases un- 
der consideration against ships, and 
to simplify the method of enforce- 
ment of the same, and under no view, 
under the maritime law, prior to that 
act, could such a claim as the one 
suggested be maintained. Neither the 
ship’s owner, the ship’s representa- 
tive at the harbor in which the ship 
then was, or elsewhere, or the ship’s 
master, or a representative of the 
ship, had anything to do with the 
making of the contract, the subject 
of this litigation, and such a claim 
would, under the general maritime 
law, as distinguished from the provi- 
sions of the Act of June 23, 1910, be 
clearly held to be entered into upon 


_the faith of the owner of the ship per- 


sonally, as distinguished from the 
ship, if not upon the personal credit 
of those making the same.’ The 
Mona, supra. 


33. The Hatteras, 255 F. 518, 166 
C.C.A. 586; The J. Doherty, 207 F. 


997. 


34 The Hatteras, 255 F. 518, 166 
CiC AL 586. 


[a] Illustration.—Towage services 


“rendered on request of a transporta- 


tion company, apparently in its home 


553, 14 C.C.A. | 


lien, where the company was in fact 
a charterer, bound by the charter to 
protect the barges from liens, the 
tower having no right to assume from 
use of the provision ‘our’ that such 
company was the owner of the barges. 
aoe Hatteras, 255 F. 518, 166 C.C.A. 


35. The Mary A. Tryon, 93 F. 220; 
Cornell, Steamboat Co. v. The Tillie 
A.,. 84 F. 684, 


“Knowledge that the boat was char- 
tered, and the necessary implication 
in such a business as this that the 
charterer should pay for towage, as 
well as the course of dealing directly 
with the charterers, and the testi- 
mony of the libelant’s clerk . .. 
as.to the usual practice of collect- 
ing from the charterers are sufficient 
to prevent a recovery by the libelant.” 
The J. Doherty, 207 F. 997, 1001. 


36. McCaldin v. The Stroma, 53 F. 
281,38 C.C.At 530 [aff 4) F. 599]. 


37. See Maritime Liens § 29. 


38. The Mona, 282 F. 468; The 
Hattéras, 255 F. 518, 166 C.C.A. 586. 


“Towage is not a necessary within 
the meaning of the act. In the broad 
sense of the term everything is nec- 
essary for a ship which tends to 
facilitate her use as such or to save 
her from danger. In that sense sea- 
man’s wages, salvage, and towage are 
necessary. But such is not the ordi- 


nary meaning of the word when used 


in connection with supplies and re- 
pairs. It means merely such things 
of that general nature as are fit and 
proper for the use of a ship. As a 
technical term it is not properly used 
in as broad a sense as its colloquial 
meaning would imply.” The J. Do- 
herty, 207 F. 997, 1000. 


39. The Yarmouth, 262 F, 250. 


[a] WYowage services essential to 
enable vessel to get coal to proceed on 
her voyage may well be regarded as 
“necessaries” within the meaning of 
a statute giving a lien for ‘“necessa- 
ries”, furnished a ship. The Yar- 


‘|mouth, 262 F. 250. 


40. See supra. § 31. 
~ Al;~ The Mona; 282 KF. 468. . 


ad el 


charterer’s undisclosed principal, and 
one half thereof was paid by such 
principal within thirty days after 
rendition of services and the princi- 
pal was granted an extension of time 
for the payment of the other one half, 
but payment thereof was not made 
because of the principal’s insolvency, 
and where the charter provided for 
the payment of towage by the charter- 
er, there was no maritime lien for the 
unpaid one half of the towage, even 
if a claim for towage could be main- 
tained as a necessary, within Act 
June 23, 1910 (Comp. St. §§ 7783— 
7787), giving a maritime lien for 
“necessaries.” The Mona, 282 F. 468. 


42. See USCA tit 46 §§ 971, 972. 


43. The J. W. Hennessy, 57 F.(2d) 
77; The Dictator, 18 F.(2d) 131: 


[a] Master hired by charterer is 
the person to whom management of a 
vessel at a port of supply is intrust- 
ed, within the,meaning of USCA tit 


46 § 972. The J.. W. Hennessy, 57 
F.(2d) 77. 
[b] Towage of vessel from dry- 


dock to wharf on captain's orders en- 
titled furnisher of towage to mari- 
time lien. .The Dictator, 18 F.(2d) 


. 


44, The J. W. Hennessy, 57 F.(2d) 
(Ae te 


“In the case at bar the charterer 
contracted for the towage through its 
president, . . instead of ordering © 
it through the master. Here . .-. 
the charter party, while providing 
that the charterer should pay all ex+ 
penses, did not exclude the power of 
the charterer to bind the vessel. We 
can see no difference between neces- 
saries ordered by the president of a 
corporate charterer and by a master 
who is the charterer’s agent. Hach 
may be regarded as a ‘person to whom 
the management of the vessel at the 
port of supply is intrusted.’ Subsec- 
tion Q.” The J. W. Hennessy, su- 
pra. h 


45. See supra § 25. 


Rule under act of 1910 see supra § 
32, : 


46. The J. W. ‘Hennessy, 57 F.(2d) 


16 [68 C.J.] 


furnisher of towage had the eredit of the charterer 
ordering the same does not preclude his assertion 
of a towage lien on the ship.*” 


[§ 35] (c) Right to Lien as Affected by Provi- 
sions of Charter Party. Under statutes expressly 
granting a lien for towage, but providing that noth- 
ing in the statute shall be construed as granting 
such a lien when the furnisher knew, or by the exer- 
cise of reasonable diligence could have ascertained, 
that because of the terms of a charter party, agree- 
ment for sale of the vessel, or for any other reason, 
the person ordering “repairs, supplies or other nec- 
essaries” was without authority to bind the vessel 
therefor,*® one furnishing towage with knowledge 
or notice that he is dealing with a charterer*® is 
charged with notice of whatever the charter may con- 
tain as to towage.°° <A charterer having manage- 
ment of the vessel is presumed to have authority from 
the owner to procure towage,®! and, where the char- 
ter is silent as to the right of the charterer to pledge 
the eredit of the ship or to impose liens on her, one 
furnishing towage on the order of a charterer has 


47. The J. W. Hennessy, supra. 


[a] MTlustration.—In determining 
the right to a lien by one furnishing 
towage services, it was immaterial 
that libelant had credit of the char- 
terer that ordered towage, as “‘the lien 
did not affect ‘the right to proceed 


his principals. 
supra. 


Eb] 
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of his principals, it being an act in 
the business of his agency; 
signing and verification is the act of 
Crawford v. Collins, 


Pennsylvania act of April 20, 
1858, does not give a lien for towing 


15s 34-39 


a presumptive lien therefor.°? 


[§ 36] c. Under State Statutes. Provisions of 
state statutes giving a lien for towage®* have been 
expressly abrogated by federal statute,°* in so far 
as they purport to create rights of action to be en- 
forced by suits in rem in admiralty against vessels. 


f§ 37] d. At Common Law. Since a tug is not at 
common law a common earrier,®*> the furnisher of 
towage is not entitled to the lien for transportation 
charges given a common carrier on the goods trans- 
ported under the common law;°® but as a bailee*? 
the tower has been held entitled to a bailee’s com- 
mon-law lien én the tow while in its pessession.°® 


[§ 38] 2. Property Subject to Lien.®® A towage 
lien attaches to the ship,*® or to the ship and 
freight,®! ship and cargo,®? or to the ship, freight, 
and cargo,®* as necessity in each particular case 
may require. 


[§ 39] 3. Priorities. Claims for towage ordi- 
narily rank with those for supplies, repairs, mate- 
rials, and other similar contract liens,®> and have 


And see cases infra this note. 


[a] Order of claims stated.—(1) 
The relative order to be observed in 
marshaling claims and liens upon a 
fund in the registry inadequate to 
discharge of all just claims is as fol- 
lows: ‘“‘First—Salvage. Second—Gen- 


and such 


in personam’ or vice versa,’ under|service at the home port. Dalzell v. | eral average. Third—Seamen’s wages. 
USCA tit 46 ee a The J. W.| The Daniel Kaine, 31 F. 746. Fae ee bonds (in inverse 
Hennessy, 57 F.(2d é : * order o ate). Fifth—Supplies, re- 
48. USCA tit 46 § 973 54. See Lee tit 46 § 975. pairs, materials, towage, pilotage. 

a : 55. See infra § 50. Sixth—-Wharfage, demurrage, con- 

49. See case infra this note. 56. Knapp, etc., Co. v. McCaffrey, | Tact of affreightment or passage, 
[a] Evidence held sufficient to|52 N.E. 898, 178 Ill. 107, 69 Am.S.R. stevedores’ services. Seventh—Dam- 


show notice to tower that vessels 


290 [aff 20 S.Ct. 824, 177 U.S. 638, 44 


age by collision. Eighth—Unpaid pre- 
miums on insurance. Ninth—Claims 


were under charter to company con- 
tracting for services, but owned by 


another. The J. W. Hennessy, 57 F. 
(2a). V7. 
50. The J. W. Hennessy, supra. 


51. The J. W. Hennessy, supra. 
52. The J. W. Hennessy, supra. 
53. Sée cases infra this note. 


'[{a] In New York (1) L. (1862) c 
482, includes, among other items for 
which a vessel may be seized, that of 
towing. Nelson v. Yates, 37 Hun 52 
(holding that the expense of raising 
a sunken canal boat cannot be includ- 
ed with the expense of towing, for 
which the statute gives a lien); Craw- 
ford v. Collins, 45 Barb. 269, 30 How. 
Pr. 398. (2) This statute is applicable 
to canal boats navigating the canals 
of the state, and in that respect is an 
enlargement of the provisions of the 
revised statutes which are repealed 
by it. Nelson v. Yates, supra; Craw- 
ford v. Collins, supra. (3) It is de- 
signed to accomplish in the state, to 
a limited extent, that which has been 
the maritime law of the civilized 
world from a very early period, aris- 
ing out of the necessities of interna- 
tional commerce. Nelson v. Yates, 
supra. (4) The statute requires that 
to constitute a lien, a specification of 
the same shall be sworn to by the 


person having the same, his legal 
representatives, agents, or assigns. 
Crawford v. Collins, supra. (5) This 


specification of lien is required to be 
filed in the office of the clerk of the 
county in which the debt shall have 
been contracted. Crawford v. Col- 
lins, supra. (6) A general agent of a 
towing company has authority to sign 
and verify the specification in behalf 


.eid. 9217. 


Common carrier’s lien: 
Generally see Carriers §§ 721-732. 


Enforcement at common law see Car- 
riers § 729. 


57. See infra § 50. 


58. Knapp, etc., Co. v. McCaffrey, 
52 N.E. 898, 178 Ill. 107, 69 Am.S.R. 
290 [aff 20 S.Ct. 824, 177 U.S. 638, 44 
L.Ed. 921), 


Enforcement of common law lien 
for towage see infra §§ 41, 42. 


eee lien see Bailments §§ 78- 
Ces 

59. Generally see Maritime Liens 
§§ 18-22. 


60. The Eugene Vesta, 28 F. 762. 


[a] If master of towed vessel has 
no power to bind cargo, the owner of 
the tug must look to the vessel alone 
for his compensation. The Pugene 
Vesta, 28 F. 762. 


61. In re Alaska Fishing, etc., Co., 
16% HS 85, 


62. In re Alaska Fishing, etc., Co., 


‘Supra. 


63. In re Alaska Fishing, etc., Co., 
supra. 


64. Priorities of maritime liens 
generally see Maritime Liens §§ 92-— 
114, 


Relative priority of towage and 
claims for: 


General average see Maritime Liens 
06. 


Wages of seamen see Seamen § 534. 
65. See Maritime Liens § 106. 


under Nos. 5 and 6 aceruing after col- 
lision. Tenth—Brokerage services. 
Bleventh—Mortgage. Twelfth—Levy 
by execution against owner. Mem— 
Mortgage and levy by execution not 
maritime liens.” Provost v. The Sel- 
kirk, 20 F.Cas.No. 11,455. (2) Pro- 
ceeds of fund should be distributed as 
follows: ‘“(1) The taxed costs of the 
Revere Copper Company, upon whose 
libel the vessel was sold. (2) The port 
dues, as established by law. (3) The 
claims of the pilots for pilotage; also 
towage, if taken necessarily, and as 
part of a pilotage service, but not oth- 
erwise. . .. (4) Claims for necessary 
provisions furnished for the support 
of the crew since the vessel’s arrival 
in port, and up to the completion of 
the voyage and the discharge of the 
cargo. (5) Wages of seamen. As the 
fund is more than sufficient for the 
above claims, they will be paid in full. 
(6) In concourse with each other, to 
be paid ratably, since the residue of 
the proceeds will be insufficient to 
pay all, (a) bills for towage into port 


-other than above stated in class 3; 


(b) stevedore’s expenses of unloading 
cargo after applying the freight 
thereupon, which in this case is noth- 
ing; (c) other liens necessarily con- 
tracted by the vessel since her ar- 
rival in port, in completion of her 
obligations on the last voyage. (7) 
The bottomry and supply claims be- 
fore the arrival of the vessel, in the 
inverse order of their several dates; 
the claims being independent, and not 
concurrent. (8) The master’s lien for 
wages is recognized, as given by the 
Italian law; but it must be post- 
poned, in case of a deficiency, to those 
liens which the master has himself 
contracted, and upon which he is per- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 39-45] 


been ranked equally with claims or liens for dam- 
ages for loss of eargo occurring without fault of 
the tower,®°* and for pilotage.*7 A towage lien has 
been held superior to claims under a contract of af- 
freightment or passage.*® 


Mortgage. A lien for towage taken necessarily 
and as part of pilotage service has been held superior 
to a ship’s mortgage claim,*® although an ordinary 
towage claim has been held inferior to a mortgage 

_on the towed ship.7° 


Towage lien does not oust or supplant common- 
law lien dependent on possession.71 


[§ 40] 4. Loss of Lien.72 One entitled to a lien 
for towage under a state statute as well as under 
the general rule in admiralty will not be deprived 
thereof by the stranding of the tow and loss of 
cargo without fault on his part.7? Although claim- 
ants reasonably believe the charterer of a vessel 
to be the owner, they are not entitled to a lien for 
towage after their tug has given up the towage serv- 
ice.74 


Burden of proving waiver of a lien for towage 
rests on the party asserting such waiver.7® 


[§ 41] G. Actions for Compensation—1. Jurisdic- 
tion. Courts of admiralty have jurisdiction in rem 
and in personam of claims for towage.7® 


Common-law lien for towage services may be 
enforced in a state court.77 


[§ 42] 2. Form of Action. As a general rule 


sonally responsible. As between him 73. 
and the lienors to whom he is answer- 74. 
able, he cannot be allowed to with- 

draw the fund from the registry to 75. 


their prejudice.” The Olga, 32 F. 329,| 77. 
330. [al 
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The H. & S. No. 3, 243 F. 725. 
King v. Smith, 30 F.(2d) 890. 
The J. W. Hennessy, 57 F.(2d) 


Waiver not shown—Failure 
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towage compensation may be recovered by an action 
in personam.?§ 


Where there is a lien for towage,’® compensation 
for towage may be recovered by a proceeding in 
rem against the towed vessel,8° whether the lien 
is given by the general rules of the maritime law,** 
or by a local statute.®? 


Unexecuted contract. Libel in rem will not lie 
to enforce a claim for towage under an unexecuted 
contract.°* But, where there has been part perform- 
ance followed by a breach of the towage contract 
by the towed vessel, a libel in rem will lie.** 


Bill in equity will lie to enforce a common-law 
lien for towage.®® 


[§ 43] 3. Pleading. To support suit in rem for 
towage the libel must aver that services were per- 
formed on the credit of the vessel.°® 


[§ 44] 4. Evidence—a. Burden of Proof. Under 
the general rules,§* the burden of proving his case 
rests on a plaintiff suing for towage compensation.®® 


Where the nature of service rendered was sal- 
vage,®® the burden of proof rests on one claiming 
that compensation was to be limited to towage 
under contract.®° 


Defendant does not have the burden of proving 
allegations in a counterclaim, which do not go to 
the substance of the issues involved.°+ 


[§ 45] b. Admissibility. The general rules gov- 
erning admissibility of evidence®? control in suits 


86. The Mame, 189 F. 419. 


87. See Evidence §§ 13-24; 
miralty § 250. 


Ad- 


883. Potter v. American Union Line, 
185 N.Y.S. 842, 114 Misc. 101; Pacific 


66. The H. & S. No, 3, 243 F. 725. 
pee for damages see infra §§ 183, 


67. See The Mystic, 30 F. 73 (hold- 
ing lien for towage rendered as part 
of pilotage service ranked equally 
with lien for pilotage). 


Priority of pilotage lien generally 
see Pilots § 62. 


Bae The Unadilla, 24 F.Cas.No. 14,- 
333. 


[a] Claim based on breach of con- 
tract of affreightment, by failure to 
deliver eargo, is inferior to a towage 
lien. The Unadilla, 24 F.Cas.No. 14,- 
333. 


69. The Mystic, 30 F. 73. 


70. Compare The Smith & Terry 
No. 8, 26 F.(2d) 964 [aff 16 F.(2d) 
613] (holding that libelant, obtaining 
pro confesso decree for towage, did 
not obtain priority over mortgage for 
unpaid purchase price of barge, the 
mortgage being preferred). 


Ship mortgage claim as postponed 
to maritime liens generally see Mari- 
time Liens §§ 93, 100, 101. And see 
also Shipping §§ 130, 131. 


71. Knapp, ete., Co. v. McCaffrey, 
20 S.Ct. 824, 177 U.S. 638, 44 L.Ed. 
921 [aff 52 N.E. 898, 178 Ill. 107, 69 
Am.S.R. 290] (holding that one tow- 
ing a raft of lumber for another has 
a common-law bailee’s lien on_ the 
lumber for his services while it is in 
his possession). / 

72. oss of maritime lien general- 
ly see Maritime Liens §§ 117-141. 

[63 Cc. J.—2] 


to proceed in rem for eight months 
and an attempt to collect towage bill 
from the charterer did not amount 
to waiver of maritime lien. The J. 
W. Hennessy, 57 F.(2d) 77. 


76. See Admiralty § 90. 


77. Knapp, etc., Co. v. McCaffrey, 
20 S.Ct. 824, 177 U.S. 638, 44 L.Ed. 921 
[aff 52 N.H. 898, 178 Ill. 107, 69 Am. 
S.R. 290]. 


Lien for towage generally see su- 
pra §§ 23-40. 


78. Mack Steamship Co. v. Thomp- 
son, 176 F. 499, 100 C.C.A. 57. 


79. See supra §§ 23-37. 


80. Mack Steamship Co. v, Thomp- 
son, supra. 


81. Mack Steamship Co. v. Thomp- 
son, supra; The John Cuttrell, 9 F. 
777; Kearney v.. A Pile-Driver, 3 F. 
246; The W. J. Walsh, 30 F.Cas.No. 


17,922, 5 Ben. 72. 


82. Mack Steamship Co. v. Thomp- 
son, 176 F. 499, 100 C.C.A. 57. 


83. Clinton v. Smith & Terry, 249 
F. 119, 161 C.C.A. 171 [mod sub nom. 
The Benefactor, 242 F. 582]; The 
Prince Leopold, 9 F. 333. Contra The 
Williams, 29 F.Cas.No. 17,710, Brown 
Adm, 208. 


Lien see supra § 24. 
84. The Holthe, 249 F. 783. 


85. Knapp, etc., Co. v. McCaffrey, 
20 S.Ct. 824, 177 U.S. 638, 44 L.Ed. 
921 [aff 52 N.B. 898, 178 Ill. 107, 69 
Am.S.R, 290]. 


Towing Co. v. Morris, 11 B.C. 173, 174. 


[a] Agency of captain contract- 
ing for towage—In an action for 
towage of a vessel, the burden rested 
on plaintiff to show that the captain 
contracting the towage bill was the 
authorized agent of defendant, who, 
it was claimed, was in control of the 
vessel. Potter v. American Union 
Line, 185 N.Y.S. 842, 114 Misc. 101. 


89. Distinction between salvage 
and towage see Salvage § 14. 


90. The Lowther Castle, 195 F. 604. 


91. Cary-Davis Towing Co. vy 
Spradley, 196 P. 655, 115 Wash. 93. 


[a] Inability to obtain insurance, 
—In an action on an account for tow- 
age, a counterclaim for failure to 
notify defendant, as agreed, of the 
time of loading a barge, alleging that 
thereby defendant “was prevented 
from fulfilling his contract with” the 
shipper “relative to the insuring of 
the cargo against marine loss,” 
whereby loss to defendant was caused 
entirely by plaintiff’s neglect, did not 
place on defendant the burden of 
showing that he was unable to obtain 
insurance without such knowledge, 
the allegations not being of the sub- 
stance of the issue, which was his 
reliance on the agreement and loss by 
its breach, irrespective of whether he 
might have otherwise protected him- 
self, had he anticipated the breach. 
Cary-Davis Towing Co. v. Spradley, 
196) Pi.655,-115° - Wash. .93. 


92. See Evidence § 89 et seq; Ad- 
miralty §§ 251-254, 


' action for 
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for towage compensation.®* 


[§ 46] c. Weight and Sufficiency. Under the gen- 
_eral rules,®* evidence in actions for towage compen- 
sation has been held sufficient or insufficient to show 
bad weather excusing delay in performance of tow- 
age,®® negligence of the tug,°* rate for towage serv- 


93. See cases infra this ‘note. 


[a] Condition of tug’s machinery. 
—It not being claimed that the loss 
of scows, urged as a defense to a 
claim for towage compensation, was 
due to any defect in the tug’s machin- 
ery, testimony as to statements of 
the engineer of the tug relative to the 
condition of its machinery was prop- 
erly excluded. American Towing & 
Lightering Co. of Baltimore v. Baker- 
Whiteley Coal Co., 84 A. 182, 117 Md. 
660, Ann.Cas.1914A 46. 


[b] Custom respecting time of 
payment.—In an action on a towing 
contract fixing the rate of compensa- 


‘tion, where no point was made of a 


refusal to pay at the proper time, evi- 
dence of a custom as to the time of 
payment was immaterial. American 
Towing & Lightering Co. v. Baker- 
ee eley, Coal Co., 75 A. 341, 111) Ma: 


{c] Injurious character of voyage. 
—Where the only question is whether 
there has been a ratification of an 
unauthorized towage contract, evi- 
dence that the voyage was injurious 
to the tow is irrelevant. Botsford v. 
Plummer, 43 N.W. 766, 77 Mich. 31. 


{d] Insurance.—Where, in a suit 
for towage, defendant counterclaimed 
for breach of an agreement to notify 
of the time of loading to enable him 
to procure insurance on the cargo, de- 
fendant’s testimony, that when he ap- 
plied for insurance on the cargo 
towed, to the only agent at the place 
of destination issuing marine insur- 
ance, he was denied an open policy, 
being informed that a policy could 
only be issued covering the specific 
transaction, and that to issue such a 
policy the agent must have the ‘in- 
formation plaintiff towing company 
agreed to furnish, to which facts the 
agent himself also testified, was not 
in the nature of hearsay, but related 
to an actual transaction, not to a 
third party’s version thereof, and was 
material to meet plaintiff's evidence 
that an open policy could have been 
procured. Cary-Davis Towing Co. v. 
Spradley, 196 P. 93, 115 Wash. 691. 


[e] Liability of one not sued for 
towage.—HEvidence that the owner of 
scows had denied liability for the 
towing was properly excluded in an 
towage compensation 
brought against another party. 
American Towing & Lightering Co. of 
Baltimore v. Baker-Whiteley Coal Co., 
a A. 182, 117 Md. 660, Ann.Cas.1914A 


[f] Sufficiency of towing hawser. 
—(1) In an action for towing scows, 
where defendant claimed that they 
were lost through plaintiff’s negli- 
gence, evidence that plaintiff's secre- 
tary admitted that the hawser was an 
improper one and that the loss was 
due to its use is inadmissible, being 
only an expression of opinion, the 


ices,°’ seaworthiness of the tug,°* and the status 
of defendant as principal of the captain contract- 


‘Ras eee al 


‘ , 
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: ing for towage.®® 


the jury.® 


secretary not being shown to_be an 
expert in hawsers. American Towing 
& Lightering Co. v. Baker-Whiteley 
Coal Co., 75 A. 841, 111 Md. 504. ..(2) 
But one who has been a seafaring 
man for forty years and a captain for 
thirty years, and who has had ex- 
perience in towing all over the world, 
is competent to testify as an expert 
as to the sufficiency of a towing haw- 
ser. American Towing & Lightering 
Co, v. Baker-Whiteley Coal Co., 75 A. 
341, 111 Md. 504. (3) It being claimed 
that scows were lost because of use 
of an improper hawser, testimony as 
to the condition of the ends of the 
hawser several months after the loss 
was properly admitted. American 
Towing & Lightering Co. of Balti- 
more y. Baker-Whiteley Coal Co., 84 
A. 182, 117 Md. 660, Ann.Cas.1914A 46. 


[g] Value of lost scows.—In an 
action for towage of scows claimed 
by defendant to have been lost 
through plaintiff’s negligence, defend- 
ant, who was under contract to tow 
the scows, was entitled to prove their 
value by the owner. American Tow- 
ing & Lightering Co. v. Baker-White- 
ley Coal Co., 75 A. 341, 111 Md. 504. 


94. See Evidence §§ 1730-1806; Ad- 
miralty § 255, 


95. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To show unfavorable weather con- 
ditions excusing delay for which 
claimant sought deduction from tow- 
age compensation. The Smith Terry 
No. 1, 34 F.(2d) 570 [aff sub nom. 
Hupper v. Hyde, 296 F. 862]. (2) To 
support court finding that there was 
stormy weather rendering it not only 
imprudent, but dangerous, to attempt 
to tow a raft across certain straits at 
a certain time. B.C. Mills Tug, etce., 
Co. v. Kelley, 32 B.C. 1, [1923] 1 Dom. 
L.R. 1015. 


96. See case infra this note. 


[a] Evidence held insufficient to 
show that a tug was negligent in per- 
forming her contract to tow certain 
barges in danger of going ashore to a 
safe place. Neall v. P. Dougherty Co., 
ae 415 [aff 180 F. 394, 103 C.C.A. 


97. See case infra this note. 


{a] Evidence held sufficient to 
show that agreed rate for services of 
tug in towing vessel was two hun- 
dred and fifty dollars per day. The 
Trinidad, 10 F.(2d) 849. 


[b] Evidence held insufficient to 
show that agreed rate for towage 
services was three hundred and fifty 
dollars a day. The Trinidad, 10 F. 
(2d) 849. 


98. See case infra this note. 


[a] Evidence held sufficient to es- 
tablish tug’s seaworthiness.—The 
Smith Terry No. 1, 34 F.(2a) 570 [aft 
sub nom. Hupper v. Hyde, 296 F., 


[§ 47] 5. Trial.t The general rules governing in- 
structions? control in actions for towage compen- 
sation,® and, in accordance with the general rules,* 
on conflicting evidence questions of fact are for 


[§ 48] 6. Costs. The general rules as to costs® ap- 
ply in a suit to recover towage compensation.” 


862]. 
99. See case infra this note. 


[a] Evidence held sufficient to 
show prima facie that defendant was 
in control of the schooner, and in a 
legal sense the principal of the cap- 
tain contracting a bill for towage. 
Potter v. American Union Line, 185 
N.Y.S. 842, 114 Mise. 101. 


1. "rial in admiralty generally see 
Admiralty §§ 261-273. 


2. See Trial VIII. 
3. See cases infra this note, 


[a] Instructions held erroneous.— 
American Towing & Lightering Co. 
of Baltimore v. Baker-Whiteley Coal 
Co., 84 A. 182, 117 Md. 660, Ann.Cas. 
1914A 46 (re effect of failure to per- 
form towage contract on right to re- 
cover compensation); American Tow= 
ing & Lightering Co. v. Baker-White- 
ley Coal Co., 75 A. 341, 111 Md. 504 
(re effect of loss of scows on right to 
recover towage charges). 


[b] Instruction properly denied.— 
American Towing & Lightering Co. of 
Baltimore v. Baker-Whiteley Coal Co., 
84 A. 182, 117 Md. 660, Ann.Cas.1914A 
46 (re effect of tug’s failure to pro- 
vide proper hawser). 


4 See Trial VII; A. 


5. American Towing & Lightering 
Co. of Baltimore v. Baker-Whiteley 
Coal Co., 84 A. 182, 117 Md. 660. 


_[a] Terms of contract.—In an ac- 
tion by the owner of a tug to recover 
for his services in towing certain 
scows which were lost at sea, where 
plaintiff claimed that the tug was 
merely hired by the day, while de- 
fendant contended that it was hired 
to tow the scows to their destination, 
evidence held to present a question 
for the jury as to the terms of the 
contract. American Towing & Light- 
ering Co. of Baltimore v. Baker- 


Whiteley Coal Co., 84 A. 182, 117 Md. 


660. 


6 See Admiralty §§ 327-349; Costs 
Lb Es... Did 


7. See cases infra this note. 


[a] Where sufficient sum is of- 
fered and declined, claimants are en- 
titled to costs. The Raven, 27 F. 470; 
Hine v. The Thomas J. Scully, 6 Can. 
Exch. 318. 


[b] Where suit is to recover com- 
pensation and damages, the latter 
claim only being controverted, claim- 
ants are entitled to costs where it ap- 
pears that they were at all times 
willing to pay the contract price, .al- 
though no formal tender was made. 
The Sebastian Bach, 12 F. 172. 


[c] Where respondents have been 
restrained from paying sum due for 
towage by order of a state court, they 
are not liable in costs for the non- 
payment thereof. 


Kearney v. A Pile- 
Driver, 3 F. 246. si ae 


For later cases, developments and changes in the law see Annotations, same title and section number, 


c . 
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V. RELATION BETWEEN TOWER AND TOW 


[§ 49] A. Reciprocal Duties and Liabilities. In 
every contract of towage there is implied an engage- 
ment that each party, his agents and servants, will 
perform his duty in completing the contract;$ tbat 
proper skill and diligence will be used on board both 
the vessel towed and the tug;® and that neither, 
by negligence or by mismanagement, will unneces- 
sarily imperil the other, or increase any risk inci- 


dental to the service undertaken.!° 


of the performance of this contract, any inevitable 
accident happens to the one without any default on 
the part of the other, no cause of action will arise,!! 
and if one receives injury caused in part by the neg- 
lect of the other, to which the injured vessel has by 
neglect or other fault contributed, there can be no 
If, on the other hand, the wrongful act 
of either occasions any damage to the other, such 


recovery.?? 


8. The Inca, 148 F. 363, 78 C.C.A. 
273; The W. J. Keyser, 56 F. 731, 6 
C.C.A. 101; The Julia, Lush. 224, 167 


Reprint 110, 14 MooreP.C: 210, 15 Re- 
print 284; Read v. The Tug Lillie, 11 
Can.Exch. 274. 


9. The W. J. Keyser, 56 F. 731, 6 
C.C.A. 101; Arctic Fire Ins. Co. v. 
Austin, 69 N.Y. 470, 479, 25 Am.R. 
221; The Julia, Lush. 224, 167 Re- 
print 110, 14 MooreP.C, 210, 15 Re- 
print 284; Read v. The Tug Lillie, 1 
Can.Exch. 274. : 


“Bach vessel, the towed and the 
towing, is under an implied obligation 
to use proper skill and diligence in 
the care and management of the re- 
spective vessels.” Arctic Fire Ins. 
Co. vy. Austin, supra. 


10. The W. J. Keyser, 56 F. 731, 6 
C.-C. A. 102; “Arctic: Fire “Ins./Cor-v: 
Austin, 69 N.Y. 470, 25 Am.R. 221; 
The Julia, Lush. 224, 167 Reprint 110, 
14 MooreP.C. 210, 15 Reprint 284; 
Read v. The Tug Lillie, 11 Can.Exch. 
274. 


11. The Maréchal Suchet, [1911] 
P. 1; The Julia, Lush. 224, 167 Re- 
print 110, 14 MooreP.C, 210, 15 Re- 
print 284; Read v. The Tug Lillie, 11 
Can.Exch. 274. : 

[a] Such an accident is one of the 
necessary risks of the engagement to 
which each party is subject, and can 
create no. liability on the part of the 
other. The Julia, Lush. 224, 167 Re- 
print 110, 14 Moore P.C. 210, 15 Re- 
print 284. 

12. Arctic Fire Ins. Co. v. Austin, 
69 N.Y. 470, 25 Am.R. 221. 


13. The Julia, Lush. 224, 167 Re- 
print 110, 14 MooreP.C. 210, 15 Re- 
print 284 (opinion by Lord Kingsdown 
in the privy council). 

‘Loss of, or injury to: 

Tow see infra §§ 55-185. 
Tug see infra §§ 186-188. 


14 The James McCue, 37_F.(2d) 
934; McWilliams Bros. v. Director 
General of Railroads, 271 F. 931; 


Doherty v. Pennsylvania R. Co., 269 
F. 959: Bust v. Cornell Steam-Boat 
Co., 24 F. 188; The D. Newcomb, 16 
F. 274; The Merrimac, 17 F. Cas.No. 
9,478, 2 Sawy. 586; The Princeton, 19 
F.Cas.No. 11,433a [aff 19 F.Cas.No. 
11,434, 3 Blatchf. 54, 12 N.Y.Leg.Obs. 
5]; Knapp, ete., Co. v. McCaffrey, 52 
N.E. 898, 178 Ill. 107, 69 Am.S.R. 290 
[aff 20 S.Ct. 824, 177 U.S. 638, 44 L. 
Bid. 921]; Taylor v. Campbell, 1 Pittsb. 
(Pa.) 459. 


[a] Railroad which received barg- 
es at rack, to be loaded with coal and 


Co., 18 La.Ann. 683; 


1. In General. 


If, in the course 


then put in tows, was responsible for 
barges as bailee. In re Pennsylvania 
R. Co., 48 F.(2d) 559 [rev sub nom. 
The Brinton, 35 F.(2d) 5438, and cert 
den James McWilliams Blue Line, 
Inc. v. Pennsylvania R. Co., 52 S.Ct. 
21, 284 U.S. 640, 76 L.Ed. 544]. 


15. Whitehead v. The Tempest, 29 
F.Cas.No. 17,563a; Wells v. Steam 
Nav. Co., 2 N.Y. -204,' 208, Seld. 132. 
Compare Alexander vy. Greene, 3 Hill 
(N.Y.) 9 [rev on other grounds 7 Hill 
533] (holding tug a bailee). 


“It is a great misnomer to call the 
defendants common carriers, or car- 
riers of any kind in relation to the 
business of towing boats. Nor are 
they bailees of any description; for 
the property towed is not delivered to 
them, nor placed within their exclu- 
sive custody or control. It remains 
in the possession, and for most pur- 
poses in the exclusive care of the 
owners or their servants. There is 
no bailment within any definition of 
that term to be found in the books. 
But whether a bailment or not, it is 
clear that those who tow boats and 
vessels are not common carriers of 
the things towed. As we are all 
agreed in this opinion, and the point 
has been adjudged, . . I will not 
discuss the question more at large.” 
Wells v. Steam Nav. Co., supra. 


16. Stevens v. The White City, 52 
S.Ct. 347 [aff 48 F.(2d) 557, and rev 
sub nom. The Drifter, 35 F.(2d) 1006]. 


17. Stevens v. The White City, su- 
pra. 


18. The White City, 48 F.(2d) 557 
[rev sub nom. The Drifter, 35 F.(2d) 
1006, and aff Stevens v. The White 
City, 52 S.Ct. 347]. 


19. White v. The Mary Ann, 6 Cal. 
462, 65 Am.D. 523; Bussey v. Mis- 
sissippi Valley Transp. Co., 24 La. 
Arin. 165, 13 Am. 120), Clapp ww. 
W. Stanton & Co., 20 La.Ann. 495, 96 
Am.D. 417; Clapp v. T. W. Stanton & 
Green v. Croce, 
17 La.Ann. 3; Millaudon v. Martin, 6 
Rob. (La.) 584; Davis v. Houren, 6 
Rob. (La.) 255; Smith v. Pierce, 1 
La. 349, 356; Wood v. Harbor Tow- 
boat Co., McGloin (La.) 121; Walston 
vy. Myers, 50 N.C. 174. And see Ash- 
more v. Pennsylvania Steam Towing, 
etc., Co., 28 N.J.Law 180, 181 (where 
it was not deemed necessary to de- 
cide “the vexed question,” as it was 
there termed). 


“The owner of a towboat is held 
liable as a common carrier of ships 
which he tows, even though the rud- 
ders of the ships might have some 
eontrol over the course of the boats, 


As common carrier. 
the contrary,+® it is generally held that a tug is 
not a common carrier,?® unless made so by agree- 


wrongful act will create a responsibility on the party 
committing it, if the sufferer has not by any mis- 
conduct or unskillfulness on his part contributed 
to the accident.° 


[§ 50] B. Status of Tug with Respect to Tow— 
As bailee. 
broadly held that the tug is a bailee,14 other author- 
ities deny the existence of such relation.1® 
rule would appear to be that the ordinary towage 
contract does not simpliciter make the tug a bailee 
of her tow,!® nor of its cargo,1* although the tug 
may become a bailee of the tow where no one is 
aboard the latter except a bargee.1® 


Although it has been 


The true 


While there is authority to 


since the vessels which are towed 
are almost entirely passive. By the 
contract for towing, the master of 
the towboat is bound to carry them 
safely to their destination, and, if the 
boat be so much under the influence 
of the rudder, of the ship, it is the 
duty of the master to look to it. His 
undertaking is to tow the vessel in 
safety, and he has a right to assume 
all the authority necessary to effect 
that purpose. The commission and 
care of the vessel towed should be ei- 
ther subject to his commission whilst 
she is carried by his boat, or the rud- 
der should be placed in the hands of 
one of his own men. A vessel thus 
towed should be considered as prop- 
erty carried for hire, in which her 
crew should not be regarded as hav- 
ing any lawful agency.’ Smith v. 
Pierce, supra. ! 


[a] Kent and Story entertain op- 
posite opinions on this point. Kent 
includes steam towboats in his list of 
common carriers, but Judge Story 
seems to be of a different opinion. 
Bussey v. Mississippi Valley Transp. 
Co., 24 La.Ann, 165, 13 Am.R. 120 [cit 
2 Kent Comm. p 599; Story Bail- 
ments § 495]. 


20. U.S.—Stevens y. The White 
City, 52 S.Ct. 347; The J. P. Donald- 
son; 17 S.Ct... 951, 167 UsS.. 599. 42) ta 
Hd,..292;. The 1.)P.. Dayton, 7 1USiCk 
568, 120 U.S. 337, 30 L.Ed. 669; East- 
ern Transp. Line v. Hope, 95 U.S. 297, 
24 L.Ed. 477; The Margaret v. Bliss, 
94 U.S. 494, 24 L.Ed. 146; The Wil- 
liam H. Webb v. Barling, 14 Wall. 
406, 20 L.Ed. 774; The Syracuse v. 
Langley, 12 Wall. 167, 20 L.Ed. 382; 
The New Philadelphia, 1 Black 62, 17 
L.Ed. 84; The R. Lenahan, Jr., 43 F. 
(2d) 858 [rev on other grounds 48 F. 
(2d) 119 (cert den sub nom. Cowles 
v. Reddy, 52 S.Ct. 13)]; Delaware 
Dredging Co. v. Graham, 43 F.(2d) 
852; Southgate v. Eastern Transp. 
Co., 21 F.(2d) 47; Dameron-White Co. 
v. Angola Transfer Co., 19 F.(2d) 12; 
The Tourist, 16 F.(2d) 154 [aff sub 
nom.. Seaboard Forwarding Co. v. 
Freight on Four Cargoes of Flaxseed, 
25 F.(2d) 1021, 1022]; The Tug John 
F, Lewis Co. v. Arundel Corporation, 
15 F.(2d) 667; The Bronx, 14 F.(2d) 
482 [aff 24 F.(2d) 1016]; The Sea 
Lion, 12 F.(2d) 124; The Mercury, 
291 F. 797 [rev on other grounds 2 
F.(2d) 325]; Maryland Transp. Co. 
v. Dempsey, 279 F: 94; McWilliams 
Bros. v. Director General of Rail- 
roads, 271 F. 931; Doherty v. Penn- 
sylvania R. Co., 269 F. 959; Central 
Wharf Towboat Co. v. Furniss, Withy 
& Co., 269 F. 950; Ten Eyck yv. Di- 
rector General of Railroads, 267 F. 
974 [cert den 41 S.Ct. 14, 254 U.S. 646, 
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ment of the parties?! or by virtue of statute.?? 


As insurer.?? 


The Atlantic City, 241 
F. 62, 154 C.C.A. 62; The William H. 
Yerkes, Jr., 214 F. 881; The Teddy 
Roosevelt, 192 F. 997; The E. V. Mc- 
Caulley, 189 F. 827; The Blue Bell, 
189 F. 824; Southern Towing Co. v. 
Egan, 184 F. 275, 106 C.C.A. 417; The 
George Hughes, 183 F. 211, 105 C,C.A. 
643; The Leader, 181 F. 743 frev_ on 
other grounds 187 F. 807, 109 C.C.A. 
567]; J. T. Morgan Lumber Co. v. 
West Kentucky Coal Co., 181 F. 271 
[rev on other grounds 188 F. 26, 110 
C.C.A. 176]; Société Des Voiliers 
Francais v. Oregon R. & Nav. Co., 178 
F. 324; The Oceanica, 170 F. 893, 96 C. 
G.A. 69; The El Rio, 162 F..567; The 
Britannia, 148 F. 495; The Kalkaska, 
107 F. 959, 47 C.C.A. 100; The Lady 
Wimett, 92 F. 399 [aff 99 F. 1004, 40 
C.c.A. 212]; The W. H. Simpson, 80 
F. 153. 25 C.C.A. 318; Munks v. Jack- 
soni766, BM: 671, 13° C.C.A. 641; The HE. 
EB. Simpson, 60. F. 452, 9 C.C.A. 66; 
Lane vy. The A. R. Robinson, 57 F. 
667; Bust v. Cornell Steam-Boat Co., 
24 F188; The M. J. Cummings, 18 
F. 178; The D. Newcomb, 16 F. 274; 
The Fox, 15 F. 639, 4 Woods 199; The 
Fannie Tuthill, 12 F. 446; The James 
Jackson, 9 F. 614; Abbey v. The Rob- 
ert L. Stevens, 1 F.Cas.No. 8, 22 How. 
Pr. (N.Y.) 78; The Angelina Corning, 
1 F.Cas.No. 384, 1 Ben. 109; Both- 
well v. Vessel Owners’ Towing Assoc., 
3 F.Cas.No. 1,687; Brawley v. The 
Jim Watson, 4 F.Cas.No. 1,817, 2 Bond 
356; Dunn v. The Young America, 8 
F.Cas.No. 4,178, 14 Phila. (Pa.) 532; 
The Enterprise, 8 F.Cas.No. 4,500, 3 
Wall.Jr. 58; The Merrimac, 17 F.Cas. 
No. 9,478, 2 Sawy. 586; The Neaffie, 
17 F.Cas.No. 10,068, 1 Abb. 465; The 
Oconto, 18 F.Cas.No. 10,421, 5 Biss. 
460; The Princeton, 19 F.Cas.No. 11,- 
433a, [aff 19 -F.Cas.No, 11,434, 3 
Blatchf. 54, 12 N.Y.Leg.Obs. 5]; The 
Stranger, 23 F.Cas.No. 13,525, Brown 
Adm. 281; Ulrich v. The Sunbeam, 24 
F.Cas.No. 14,329; Whitehead v. The 
Tempest, 29 F.Cas.No. 17,563a. Con- 
tra Vanderslice v. The Superior, 28 
F.Cas.No. 16,843, 4 Clark 388. 


Alaska.—Heckman v. Richard III, 
3 Alaska 453. 


Il).—Knapp, ete., Co. v. McCaffrey, 
52 N.E. 898, 178 Ill. 107, 69 Am.S.R. 
290 [aff 20 S.Ct. 824, 177 U.S. 638, 44 
L.Ed. 921]. 


Ky.—Varble vy. Bigley, 14 Bush 698, 
29 Am.R. 435. 


Me.—Berry v. Ross, 47 A. 512, 94 
Me. 270. 


Md.—Pennsylvania, etc., Steam 
Nav. Co. v. Dandridge, 8 Gill & J. 248, 
29 Am.D. 543. 


N.Y.—Milton v. Hudson _ River 
Steam-Boat Co., 37 N.Y. 210, 4 
Transcr.A. 252; Wells v. Steam Nav. 
Co., 2 N.Y. 204, Seld. 132; DEmiliusen 
v. Pennsylvania R. Co., 30 App.Div. 
2038, 51 N.Y.S. 606; Wooden v. Austin, 
51 Barb. 9 [aff 4 Alb.L.J. 113]; Mer- 
rick v. Brainard, 38 Barb. 574 [aff 34 
N.Y. 208]; Parmalee v. Wilks, 22 
Barb. 539; Tilley v. Beverwyck Tow- 
ing Co., 29 Misc. 581, 61 N.Y.S. 495 
[aff 66 N.Y.S. 1146]; Caton v. Rum- 
ney, 13 Wend. 387. To same effect see 
Alexander v. Greene, 3 Hill 9 (con- 
cerning which the court in Wells v. 


65 L.Ed. 455]; 


Steam Nav. Co., supra, said: “It is 
true that the judgment . . was re- 
versed by the court of errors. (7 Hill 


CNiYu Dos.) But what particular 
point or principle of law was decided 
by the court or what the majority of 
the members thought upon any par- 
ticular question of law no one can 
tell’). 


A tug is not an insurer of her 
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Pa.—Brown v. Clegg, 63 Pa. 51, 3 
Am.R. 522; Hays v. Paul, 51 Pa. 134, 
88 Am.D. 569; Leonard v. Hendrick- 
son, 18 Pa. 40, 55 Am.D. 587; Leech v. 
The Steamboat Miner, 1 Phila. 144, 8 


Lesint)) 113° "Taylor vl “Campbell, 71 
Pittsb. 459. 
[a] Tug, or other vessel acting as 


such, is not a common carrier. The 
Atlantic City, 241 F, 62, 154 C.C.A. 62. 


[b] Mariner attempting to tow a 
boat is not under obligation of a com- 
mon _ carrier. The Teddy Roosevelt, 
OZR 99 


[c] Neither tug nor her owner is 
a common carrier with respect to the 
tow. The Bronx, 14 F.(2d) 482 [aff 
24 F.(2d) 1016). 


[dad] Private carriers.—Owners of 
towboats jobbing and towing on the 
Ohio River and its tributaries are not 
common, but are private, carriers. 
Varble v. Bigley, 14 Bush (Ky.) 698, 
703, 29 Am.R, 4385. 


[fe] “Tug does not become a 
freighter for the transportation of 
freight as a common carrier.” So- 
ciété Des Voiliers Francais v. Oregon 
R. & Nav. Co., 178 F. 324, 328. 


{f]. In Philippines (1) a tower is 
not a carrier of goods within the 
meaning of provisions of the civil 
code, or the code of commerce, im- 
posing liability for loss of, and dam- 
age to, things earried. Baer, Senior 
& Co. v. Compania Maritima, 6 Philip- 
pine 215, 217. (2) The reasons for 
holding that a tug is not a carrier un- 
der the American law “are equally 
cogent when applied to the Spanish 
law.” Baer, Senior & Co. v. Compa- 
nia Maritima, supra. 


ooo of care required see infra § 


21. See Bassett v. Aberdeen Coal, 
ete., Co., 88 S.W. 318, 120 Ky. 728 
(holding that, where, in an action 
against defendant for loss of a, cargo 


| of brick it was towing for defendant 


under private contract, there was evi- 
dence that defendant’s boats carried 
passengers, produce, and merchandise, 
and that they received all freight of- 
fered for transportation on the river 
at M, most of which was. brought in 
empty barges as they returned from 
towing coal, while defendant’s proof 
was that.the boats had no termini nor 
times of arrival nor departure, and 
did all. towing by private contract for 
others when there was no work to do 
for a certain drain company, and then 
only did such work as they saw fit to 
take, whether defendant held itself 
out as a common carrier for the time 
being was for the jury). And see in- 
fra §§ 51, 134. 


22. See supra § 2. 


_ 23. Under special agreement see 
infra §§ 51, 134, 


24, U.S.—Stevens v. The White 
City, 52 S.Ct. 347; The J. P. Donald- 
son; lites. Ct. 9 ods e164, OU. Sa boon he) as 
Hid. 292; The I. P. Dayton, 7 S.Ct. 
568, 120 U.S. 337, 30 L.Ed. 669; The 
Margaret v. Bliss, 94 U.S. 494, 24 L. 
Ed. 146; The William H. Webb v. 
Barling, 14 Wall. 406, 20 L.Ed. 774; 
The T. J. Hooper, 53 FW.(2d) 107: 
The Perth Amboy, 48 F.(2d) 640; The 
Lizzie D. Shaw, 47 F.(2d) 820; Dela- 
ware Dredging Co, v. Graham, 43 F. 
(2d) 852; Cranberry Creek Coal Co, 
v. Red Star Towing & Transportation 
Co., 33 F.(2d) 272 [cert den 50 S.Ct. 
67, 280 U.S. 596, 74 L.Ed. 643]; The 
Radnor, 21 F.(2d) 982; Southgate v. 


es 
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[§ 51] 2. Under Contract Changing General 


Eastern Transp. Co., 21 F.(2d) 47; 
Dameron-White Co. v. Angola Trans- 
fer Co., 19 F.(2d) 12; Standard Oil 
Co. v. Shipowners’ & Merchants’ Tug- 
boat Co., 17 F.(2d) 366; The Tourist, 
16 F.(2d) 154 [aff sub nom. Seaboard 
Forwarding Co. v. Freight on Four 
Cargoes of Flaxseed, 25 F.(2d) 1021, 
1022]; The Tug John F. Lewis Co. v. 
Arundel Corporation, 15 F.(2d) 667; 
The Bronx, 14 F.(2d) 482 [aff 24 F. 
(2d) 1016]; Compania de Navegacion, 
Interior, S. A., v. Fireman’s Fund Ins. 
Co., 14 F.(2d) 196, rev on other 
grounds Fireman’s Fund Ins. Co. v. 
Compania De Navegacion, Interior, 
SoA COLCA 1S OES da 4937 ren 
Globe & Rutgers Fire Ins. Co. v. Com- 
pania De Navegacion Interior, S. A. 
(C.C.A.) 19 F.(2d) 496; The Mary J. 
Kennedy, 11 F.(2d) 623 [aff 11 F.(2d) 
625]; The Morning Star, 10 F.(2d) 
538; The Mattie, 5_-F.(2d) 998 [aff 5 
F.(2d) 1001]; The Ashwaubemie, 3 F. 
(2d) 782; The Mercury, 291 F. 797 
[rev on other grounds 2 F.(2d) 325]; 
The Eastern, 280 F. 711; Maryland 
Transp. Co. v. Dempsey, 279 F. 94; 
McWilliam Bros. v. Direetor General 
of Railroads, 271 F. 931; The W. H. 
Baldwin, 271 F. 411; Doherty v. Penn- 
Sylvania R. Co., 269 F. 959; The Sea 
King, 265 F. 416; The Ice King, 261 
F. 897 [cert den sub nom. Morris & 
Cumings Dredging Co. v. Cornell 
Steamboat Co., 40 S.Ct. 180, 251 U.S. 
559, 64 L.Ed. 414]; Aldrich v. Penn- 
sylvania R. Co., 255 F. 330; The Clar- 
ence L. Blakeslee, 243 F. 365, 156 C. 
CrAx 1455" Gilehbrist.. Transp, Cev ws 
Great Lakes Towing Co., 237 F. 432 
(aff 248 F. 1019, 160 C.C.A. 362]; The 
Hardy, 229 F. 985, 144 C.C.A. 267; The 
Pejepscot, 217 F. 150 [aff sub nom. 
Central Wharf Towboat Co. v. Fur- 
ness, Withy & Co., 269 F. 950]; The 
William H. Yerkes, Jr., 214 F. 881; 
Consolidated Coal Co. v. Knickerbock- 
er Steam Towage Co., 200 F. 840; The 
William E. Gladwish, 196 F. 490, 116 
C.C.A. 185; The Marie Palmer, 191 F. 
79 [aff sub nom. South Atlantic Tow- 
ing Co. v. Chaney, 202 F. 1023, 120 C.- 
C.A. 664]; The E. V. McCaulley, 189 
F. 827; The Blue Bell, 189 F. 824;. 
West Kentucky Coal Co. v. J. T. Mor- 
gan Lumber Co., 188 F. 26, 110 C.C.A. 
176; Southern Towing Co. v. Egan, 
184 F. 275, 106 C.C.A. 417; The George 
Hughes, 183 F. 211, 105 C.C.A. 643; 
The Leader, 181 F. 743 [rev on other 
grounds 187 F. 807, 109 C.C.A. 567}; 
Société Des Voiliers Francais v. Ore- 
gon R. & Nav. Co., 178 FF. 324; The 
El Rio, 162 F. 567; The Oak, 152 F. 
973, 82 C.C.A. 327; The Britannia, 148 
F. 495; The Samuel E. Bouker, 141 F. 
480; The Startle, 115 F. 555; The BE. 
Luckenback, 109 F. 487 [aff 113 F. 
1017, 51 C.C.A. 589]; The Kalkaska, 
107 F. 959, 47 C.C.A, 100; The- Lady 
Wimett, 92 F. 399 [aff 99 F. 1004, 40 
C.C.A. 212]; The Ivanhoe, 84 F. 500 
[aff 90 F. 510, 33 C.C.A. 620]; The W. 
H. Simpson, 80 F. 153, 25 C.C.A. 318; 
The E. E. Simpson, 60 F. 452, 9 C.C.A. 
66; The W. J. Keyser, 56 F. 731, 6 
C.C.A. 101; The Allie & Evie, 24 F. 
745; Bust v. Cornell Steamboat Co., 
24 F. 188; The Niagara, 20 F. 152: 
The James P. Donaldson, 19 F. 264 
{aff 21 F. 671, and certified and deter- 
mined 17 S.Ct. 951, 167 U.S. 599, 42 L: 
Ed. 292]; The M. J. Cummings, 18 F, 
178; Abbey v. The Robert L. Stevens, 
1 F.Cas.No. 8, 22 How.Pr. (N.Y.) 78; 
Bothwell v. Vessel Owners’ Towing 
Assoc., 3 F.Cas.No. 1,687; Dunn vy. 
The Young America, 8 F.Cas.No. 4,178, 
14 Phila. (Pa.) 532; The Enterprise, 
8 F.Cas.No. 4,500, 3 Wall.Jr. 58; The 
Mosher, 17 F.Cas.No. 9,874, 4 Biss. 


For later cases, developments and changes in the law see Annotations,same title and section number 


“2p Ades a os Ss ele 
cro et bd eee 


"§§ 51-53] 
Rules. 


the latter.?° 


[§ 52] C. Tug’s Control over Tow. 


the dominant mind of the tow.?° 
and management of both tug and 


274; The Princeton, 19 F.Cas.No. 11,- 
Assam pate LON  KCasiNo: |) 1434003 
Blatehf. 54, 12 N.Y.Leg.Obs. 5]; Ul- 
rich v. The Sunbeam, 24 F.Cas.No. 14,- 
329, 1 N.Y.L.J. 1; The W. BE. Gladwish, 
29 F.Cas.No. 17,355, 17 Blatchf. 77. 


Alaska.—Heckman y. Richard III, 
3 Alaska 453. 


Me.—Berry v. Ross, 47 A, 512, 94 
Me. 270. 


N.Y.—Milton vy. . Hudson’ River 
Steam-Boat.. Co. + 89 “NY. 210,-<4 
Transcr.A. 252; Carpenter v. Hastern 
Transp. Line, 67 Barb. 570 [aff 71 N. 
Y. 574]; Wooden v. Austin, 51 Barb. 
9 {aff 4 Alb.L.J. 113]; Tilley v. Bever- 
wyck Towing Co., 29 Misc. 581, 61 N. 
Y.S. 495 [aff 66 N.Y.S. 1146]. 


Eng.—The Maréchal Suchet, [1911] 
P. 1; Ward v. McCorkill, Lush. 335, 
167 Reprint 149, 15 MooreP.C. 133, 15 
Reprint 444. 


Que.—The William, 4 Que. 306. 


“The duty of a tug to its tow is not, 


that of an insurer.” The Blue Bell, 


189 F. 824, 827. 


“Under a contract of towage the 
owner of the vessel towing does not 
insure against marine perils.” The 
Marie Palmer, 191 F. 79, 86 [aff sub 
nom. South Atlantic Towing Co. v. 
Chaney, 202 F. 1023, 120 C.C.A. 664]. 


“A tug is not an insurer of the safe 
delivery of .the tow.” Standard Oil 
Co. v. Shipowners’ & Merchants’ Tug- 
boat Co., 17 F.(2d) 366, 368. 


[a] Neither tug nor owner is an 
insurer of the boat towed. The Bronx, 
14 F.(2d) 482 [aff 24 F.(2d) 1016]. 

25. See supra § 50. 


26. Wells & Tucker v. The Steam 
Navigation Co., 2 N.Y. 204, 209, 1 Seld. 


132; Alexander v. Greene, 7 Hill (N. 
Y.) 533; The West Cock, [1911] P. 
208. 


“It is perhaps a debatable question 
whether common carriers and inn- 
keepers ean contract for a more re- 
stricted liability than the law im- 
poses upon them in the absence of a 
special agreement. . But there is 
no room for doubt that other bailees, 
and persons engaged in other em- 
ployments, may contract for either a 
larger, or a more restricted liability 
than would be implied against them 
in the absence of a special contract. 
They are not, like common carriers 
and inn-keepers, bound to accept em- 
ployment when offered; nor, like 
them, are they tied down to a reason- 
able reward for their services. They 
are at liberty to demand an unreason- 
able price before they will undertake 
any work or trust, or to reject em- 
ployment altogether; and they may 
make just such stipulations as they 
please concerning the risk to be in- 


The relation ordinarily existing between 
tug and tow?® may be changed by agreement of the 
parties,?° as by contracts extending?? agreement or 
limiting?® the tower’s liability, and by agreement 
the tug may be made the mere servant of the tow 
and under its direction; in which case the liability 
of the tug may be limited to the mere point of fur- 
nishing a sufficient motive power for the tow, while 
the whole responsibility as to the time and manner 
of making the voyage or transportation will rest with 


As a general rule 
the master of the tug is responsible for the control 
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where the tug’s captain is aboard a tow under her 
own steam, for any error of his there committed, the 
tug is not responsible,*? and a tug not yet made 
fast to the tow will not be liable for damage caused 
by another tug’s maneuvering of the tow.** 


[§ 53] D. Duty of Tug tc Tow.?4 
speaking the tug in performing a towage contract 
is obligated to do whatever is necessary to keep 
the tow afloat,?> and to give any assistance neces- 
sary to enable the contract to be completed.?® 


Generally 


Particular duties of tug include making up the 


The tug is 


tow,®! although, 


curred. They may become insurers 
against all possible hazards, or they 
may say, we will answer for nothing 
but a loss happening through our own 
fraud, or want of good faith. In 
Short, the parties stand on equal 
terms, and can in this matter, as they 
may in others, make just such a bar- 
gain as they think will answer their 
purpose. There is, I believe, no au- 
thority to the contrary.” Wells & 
Tucker v. The Steam Navigation Co., 
supra. 


27. See infra § 134. 

28. See infra §§ 135-141. 

29. Sturgis v. Boyer, 24 How. (U. 
S.) 110, 16 L.Ed. 591; I—— v. The 
I. M. Lewis, 12 F.Cas.No. 6,991; The 


BN Sasa 17 F.€as.No. 9,478, 2 Sawy. 


30. The Robert H. Cook, 26 F.(2d) 
710, 712; D. W. Ryan Towboat Co. v. 
Draper, 263 F. 31 [cert den 40 S.Ct. 
483, 253 U.S. 486, 64 L.Ed. 1026]; The 
Teaser, 246 F. 219; The Fort George, 
183 F. 731, 106 C.C.A. 169 [mod 172 F. 
1008, and cert den Neall v. Maryland 
Dredging & Contracting Co., 31 S.Ct. 
472, 219 U.S. 589, 55 L.Ed. 348]; So- 
ciété Des Voiliers Francais v. Oregon 
R. & Nav. Co., 178 F. 324; The Inca, 
148 F. 363. 


“When tug and tow proceed on a 
voyage, the master of the tug con- 
trols and dominates; there can be no 
divided responsibility; the tug leads; 
the tow must follow.” D. W. Ryan 
Towboat Co. v. Draper, supra. 


[a] In absence of agreement to 
contrary, a tug which supplies the 
motive power to her tow is the domi- 
nant mind, and the tow is required to 
follow directions from the tug. The 
Fort George, 183 F. 731, 106 C.C.A. 169 
[mod 172 F. 1008, and cert den Neall 
v. Maryland Dredging & Contracting 
Cones SiCl 472 2G SUS. 53895. bbs iu 
Ed. 348]. 


[b] Tow is essentially inanimate, 
where tug supplies propelling force, 
and as the tow is without mind to di- 
rect maneuvers or power to carry 
them on, the tug becomes the domi- 
nant mind to which the tow must look 
for direction. Société Des Voiliers 
Francais v. Oregon R. & Navy. Co., 178 
F. 324. 


31. D. W. Ryan Towboat Co. v. 
Draper, 263 F. 31 [cert den 40 S.Ct. 
483, 253 U.S. 486, 64 L.Ed. 1026]; The 
Fort George, 183 F. 731 [cert den 
Neall v. Maryland Dredging & Con- 
tracting Co., 31 S.Ct. 472, 219 U.S. 589, 
55 L.Ed. 348]; The Morton, 17 F.Cas. 
No. 9,864. 


[a] Rule applied in: (1) Action 
for wrongful death of seamen of 
foundered tow. D. W. Ryan Towboat 
Co. v. Draper, 263 F. 31 [cert den 40 
S.Ct. 483, 253 U.S. 486, 64 L.Ed. 1026]. 


tow,°? determining the hour of starting,*® navigat- 
ing the vessels,?® and mooring the tow at the termina- 
tion of the voyage,*® and the duties of the tug with 
respect to the tow have been judicially enumerated.*1 


Responsibility of tug and tow for per- 
sonal injuries generally see infra § 
191. (2) Suits for loss or damage of 
tow see passim infra §§ 55-185. (3) 
In collision cases generally see Col- 
lision passim §§ 80-103. 


32. The Sarnia, 261 F. 900. 


[a] Tug, employed to assist in 
docking steamship moved under her 
own steam, is not liable for errors of 
tug’s captain in directing movements 
of the steamship while on board of 
her in charge of the operation. The 
Sarnia, 261 F. 900 [mod 251 F. 668]. 


33. The Frank T. Heffelfinger, 201 
INGE ITE 


[a] Tugs belonging to same own- 
er.—One of two tugs, hired to tow or 
maneuver a steamship, but which 
had not yet made fast to the ship, nor 
been signaled to do so, cannot be held 
liable for a.collision occurring while 
the vessel was being moved by the 
other tug, although both belong to 
the same owner. The Frank T. Hef- 
felfinger, 201 KF. 597. 


34. Care and_= skill 
tower see infra §§ 58-61. 


Liability of tug for damage to tow 
or cargo. see infra §§ 55-185. 


35. Shipman v. Morrell, 19 Ont.W. 
N: 1232. 


Salvage 56 C.J. p 1. 


required of 


36. Shipman vy. Morrell, 19 Ont.W. 
N. 132. 

37. See infra §§ 69-76. 

38. The Inca, 148 F. 363. 

39. See infra §§ 77-106. 

40. See infra §§ 112, 113. 

41. See case infra this note. 

[a] “Stated generally, the obliga- 
tions resting on a tug are as follows: 


First. She is ‘bound to know,’ which 
means only that she must use proper 
diligence in ascertaining, the condi- 
tion of the channels and other waters 
where she assumes to tow vessels. 
Cael Second. If the peculiarities 
involve any special hazard, it is the 
duty of the tug to make them known 
to the tow, so far as by due diligence 
the tug might have ascertained them. 
cats Third. If she fails in her duty 
with reference to propositions 1 and 
2, and tows a vessel into a specific 
hazard for that vessel, the tug is li- 
able for the consequences, if injuris 
ous, whatever amount of care she 
may use in the act of towing. Fourth. 
If she enters on a towage involving 
hazards, as to which she performs her 
duty under propositions 1 and 2, and 
damage results to the tow which 
could not have been prevented by rea- 
sonable diligence on the part of the 
tug in the act of towing, the tug is 
not liable therefor. . Prob spi lex ol a 


En ae 
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ham, 43 F.(2d) 852; 


22 [63 C.J.] 


[§ 54] E. Duties of Tow to Tug.*? 
speaking, it is the duty of the tow to follow the 
guidance of the tug,*? keep as near as possible in 


TOWAGE 


Generally 


her wake,*4 and conform to her directions.*° 


VI. LIABILITY OF TOWER FOR 


[§ 55] A. In General—1. Tower’s Responsibility 
The mere fact that her tow re- 
ceives an injury,®°® or founders,®! does not render 
the tug liable, nor raise a presumption of fault 
In other words, the tug and her 
operators are not liable for loss of, or injury to, 
the tow occurring without their negligence®* or af- 
firmative misconduct,®* and where the tug performs 
her duties, and damage results to the tow which could 


—a. In General. 


against her.>? 


If, notwithstanding the tug has per- 
formed her duties under propositions 
1 and 2, she enters a hazardous chan- 
nel with her tow. and there is guilty 
of negligence in the immediate act of 
towage which she might have avoid- 
ed notwithstanding the hazards, and 
injury results to the tow in conse- 
quence of such negligence during the 
act of towage, the tug is liable there- 
for.” Winslow v. Thompson, 134 F. 
546, 549. 


42. Liability of tow for damage to 
tug see infra §§ 186-188. 


43. The Inca, 148 F. 363. 
44. '.The Inca, supra. 
45. The Inca, supra. 


46. The Coleraine, 179 F. 977 [aff 
185 F. 1006, 107 C.C.A. 663]. 


47. The Coleraine, supra. 


48. Fault or negligence of tow see 
infra §§ 121-132. 


49. Deduction from claim for com- 
pensation see supra § 18. 


50. The Lizzie D. Shaw, 47 F.(2d) 
820; The Ashwaubemie, 3 F.(2d) 782; 
The Clarence L. Blakeslee, 243 F. 365, 
156 C.C.A. 145. 


{a] Rule applied.—(1) The master 
of a tug cannot be held at fault for 
damage to a barge merely because of 
the ract of the happening of a disas- 
ter. The Lizzie D. Shaw, 47 F.(2d) 
820. (2) To warrant holding the mas- 
ter of a tug at fault for proceeding 
with a damaged barge, affirmative 
proof must show what the master 
should have done and failure to do 
it. The Lizzie D. Shaw, supra. 


Tug as common carrier or insurer 
see supra § 50. 


51. Delaware Dredging Co. v. Gra- 
The Greenwich, 
270 F. 42; Morris & Cumings Dredg- 
ing Co. v. Moran Towing & Transpor- 
tation Co., 163 F. 610 [aff 177 F. 1004, 
100 C.C.A. 427]; The W. E. Gladwish, 
29°) B.Cas.No.. 17,3855,.17 Blatcht, 77. 


[a] Mere sinking of scow while in 
custody of tug does not establish a 
case against the tower, as the tug is 
not Aw insurer. The Greenwich, 270 
F. 42. 


[b] Owner of cargo must show 
negligence on the part of the tug to 
recover against it for a loss. The 
mere fact of sinking the cargo is not 
enough. The W. HB. Gladwish, 29 F. 
Cas.No. 17,355, 17 Blatchf, 77. 


Lc] Where tower explains circum- 
stances but not cause of the tow’s 
sinking, and there is no evidence from 
such circumstances or otherwise to 
explain why the tow foundered, on 
this state of facts the courts will 


exonerate the tug and its. owners 
from liability. Delaware Dredging 
Co. v. Graham, 43 F.(2d) 852. 


52. See passim infra §§ 159-165. 


538. The Perseverance, 49 F.(2d) 
785; Delaware Dredging Co. v. Gra- 
ham, 43 F.(2d) 852; Bronx Barge 
Corporation vy. Connelly Transp. Cor- 
poration, 35 F.(2d) 294; Cranberry 
Creek Coal Co. v. Red Star Towing & 
Transportation Co., 388 F.(2d) 272 
[cert den 50 S.Ct. 67, 280 U.S. 596, 74 


L.Ed. 643]; The Mary J. Kennedy, 11 
F.(2d) 623 [aff 11 F.(2d) 625]; The 
The Sea 


Ashwaubemie, 3 F.(2d) 782; 
King, 265 F. 416; The Samuel E. 
Bouker, 141 F. 480; The Charles Al- 
len, 23 F. 407; Powell v. The Willie, 
2 F. 95 [aff 8 F. 768]; The Angelina 
Corning, 1 F.Cas.No. 384, 1 Ben. 109; 
Brawley v. The Jim Watson, 4 F.Cas. 
No. 1,817, 2 Bond 356; The Neaffie, 17 
F.Cas.No. 10,063, 1 Abb. 465; Carpen- 
ter v. Eastern Transp. Line, 67 Barb. 
570 [aff 71 N.Y. 574]; Senior v. Mari- 
tima, 6 Philippine 215. 


[a] For loss arising from perils 
of the sea or risks of navigation, not 
imputable to his negligence, the tow- 
er is not liable. Carpenter v. Hastern 
aie Line, 67 Barb. 570 [aff 71 N. 


[b] Hidden projection.—W here 
damage to a tow was caused by a hid- 
den projection at a landing selected 
by the tow, and where the tug was 
reasonably ignorant thereof, the tug 
was not liable. Powell v. The Willie, 
2 F, 95 [aff 8 F. 768]. 


[c] Low water.—Where a flatboat 
laden with clay was being towed 
through the regular channel of a riv- 
er during low water conditions known 
to the tower before contracting, and 
the tug was operated properly but the 
flatboat knocked a hole in her bottom 
and sank, the tug was not liable for 
the loss. Brawley v. The Jim Wat- 
son, 4 F.Cas.No, 1,817, 2 Bond 356. 


[d] Swell of passing steamer.— 
Where a scow Swamped and sank at 
about the time that it was overtaken 
by the swell of a passing steamer 
which overtook the tug and tow from 
behind, the tug was not negligent in 
being in the main channel, nor in fail- 
ing to slacken speed or stop when no 
exceptional disturbance in the water 
was being made by. the steamer, and, 
in the absence of affirmative proof of 
negligence on the part of the tug, she 
could not be held responsible for 
sinking of the tow, whether this re- 
sulted from the swell of the passing 
steamer or from some other cause. 
Delaware Dredging Co. v. Graham, 43 
F.(2d) 852. 


Contracts extending liability see in- 
fra § 134. 


DAMAGE TO TOW OR CARGO*?® 


‘The Maréchal Suchet, 


oe ag ite a a ee eae 


Captain of tow in danger,*® and the captains of 
other tows in the same string observing such dan- 
ger,*? are under a duty to warn the tug thereof.** 


Pe ‘ 


not have been prevented by the exercise of reason- 
able care and skill in the act of towing, she is. 
not liable therefor.°° 
for any injury which may have happened to the tow 
by reason of a defect or deficiency in her condition, 
construction, gr appointments.*® 
towage services for another will, however, be held 
responsible for any injury resulting to the tow from 
failure to perform the duties imposed,** and for 


Nor is the tug responsible 


One undertaking 


54. Cranberry Creek Coal Co. Vv. 
Red Star Towing & Transportation 
Co., 33 F.(2d) 272 [cert den 50 S.Ct. 
67, 280 U.S. 596, 74 L.Ed. 643]. 


[a] To justify recovery the tow 
“must establish some fault through 
neglect or affirmative misconduct.” 
Cranberry Creek Coal Co. v. Red Star 
Towing & Transportation Co., 33 F. 
(2d) 272, 274 [cert den 50 S.Ct. 67, 280 
U.S. 596, 74 L.Ed. 643]. 


55. Winslow v. Thompson, 134 F. 
546, 67 C.C.A. 470 [aff 1380 F. 1001]; 
The W. J. Keyser, 56 F. 731, 6 C.C.A. 
101; Carpenter v. Eastern Transp. 
Line, 67 Barb. 570 [aff 71 N.Y. 574]; 
EROEITS PAs 
Ward v. McCorkill, 7 Jur.N.S. 1257, 30 
L.J.Adm. 211, Lush. 335, 15 Moore 
P.C. 1338, 15 Reprint 444. 


56. See infra §§ 122-125. 


57. The Margaret, 94 U.S. 494, 24 
L.Ed. 146; The Syracuse v. Langley, 
12 Wall. (U.S.) 167, 20 L.Ed. 382; 
Osterhoudt v. Hedger Transp. Co., 42 
F.(2d) 561; Bronx-Barge Corporation 
v. Connelly Transp. Co., 35 F.(2d) 294; 
Maryland Transp. Co. v. Dempsey, 
279 KF. 94; Dempsey v. Maryland 
Transp. Co., 269 F. 665 [aff 279 F. 94];. 
Aldrich v. Pennsylvania R. Co., 255 F. 
330, 166 C.C.A. 500; The Richard F. 
Young, 245 F. 499; Gilchrist Transp. 
Co. v. Great Lakes Towing Co., 237 F. 
432 [aff 248 F. 1019, 160 C.C.A. 362]; 
The Pejepscot, 217 F. 150 [aff sub 
nom. Central Wharf Towboat Co. v. 
Furniss, Withy & Co., 269 F. 950]; 
The Teddy Roosevelt, 192 F. 997; The 
E. V. McCaulley, 189 F. 827; The Blue 
Bell, 189 F. 824; The Harry M. Wall, 
187 F. 278; Southern Towing Co. v. 
Bgan, 184 F. 275, 106 C.C.A. 417; The 
El Rio, 162 F. 567; The Britannia, 148 
F. 495; Gilchrist Transp. Co. v. Sick- 
en, 147 EF. 470, 78 C.C.A. 12; Winslow 
v. Thompson, 134 F. 546, 67 C.C.A. 4706 
{aff 130 F. 1001]; The W. H. Simp- 
son, 80 F. 153, 25 C.C.A. 318; The M. 
J. Cummings, 18 F. 178; Berry v. 
Ross, 47 A. 512, 94 Me. 270; Carpen- 
ter v. Eastern Transp. Line, 67 Barb. 
570 [aff 71 N.Y. 574]; Wooden v. Aus- 
tin, 51 Barb. 9 [aff 4 Alb.L.J. 113]; 
Tilley _v. Beverwyck Towing Co., 29 
ELE 581, 61 N.Y.S. 495 [aff 66 N.Y.S, 


[a]. Failure of tug to exercise rea- 
sonable care and skill is “a fault cre- 
ating liability for resulting injury to 
the tow.” The Pejepscot, 217 F. 150, 
152 [aff sub nom. Central Wharf Tow- 
eee v. Furniss, Withy & Co., 269 


[b] If due care is “omitted, and 
disaster occurs, the towing boat be- 
comes responsible.” Southern Tow- 
ing Co. v. Hgan, 184 F. 275, 277, 106 
GGA. any, 


¥or later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 55-58] 


negligence the tower must respond in damages.*8 


Exercise of due care*® includes, not only proper 
and safe navigation of the tug on the journey,°° 
but the furnishing of safe, sound, and suitable ap- 
pliances and instrumentalities for the service to be 
performed,®! the proper make-up of the tow pre- 
paratory to the voyage,°* the giving of proper in- 
structions as to the management of the tow,®* and 
the safe mooring or anchoring of the tow at com- 


pletion of the voyage.®4 


To sustain defense of inevitable accident, free- 
ing the tug and its operators from liability for in- 
jury to the tow, the tower must show that it was 
without fault,*® and such defense is unavailable if 
the master of the tug failed to display due nautica! 


skill.6¢ 


[ce] If tower omits duty of exer- 
cising ordinary care and maritime 
skill “and disaster occurs, the tow- 
boat becomes responsible.” The Blue 
Bell, 189 F. 824, 827. 


[d] Want of either reasonable 
care or skill is gross fault rendering 
offender liable ‘‘to the extent of the 
full measure of the consequences.” 
The Margaret, 94 U.S. 494, 497, 24 L. 
Ed. 146 [quot The Harry M. Wall, 187 
F. 278, 280]. To same effect Bronx 
Barge Corporation vy. Connelly Transp. 
Co., 85 F.(2d) 294. 


58. U.S.—The Burlington vy. Ford, 
11 S.Ct. 138, 137 U.S. 386, 34. L.Ed. 731; 
Baltimore, ete.,-Barge Co. v. Knicker- 
bocker Steam Towage Co., 159 F. 755 
[aff 170 F. 442, 444, 95 C.C.A. 612, 
614]; Monongahela River Consol. 
Coal, ete., Co. v. O’Neil, 144 F. 74, 75 
C.C.A. 232; The O.-L. Hallenbeck, 119 
F. 468 [aff 135 F. 1022, 68 C.C.A. 676]; 
The Kalkaska, 107 F. 959, 47 C.C.A. 
100; Wilson v. Sibley, 36 F. 379; The 
Niagara, 20 F. 152; The James Jack- 
son, 9 —F. 614; The Brazos, 4 F.Cas.No. 
1,821, 14 Blatchf. 446; The Lyon, 15 
¥F.Cas.No. 8,645, Brown Adm. 59. 


N.J.—Ashmore _ v. Pennsylvania 
Steam Towing, etc., Co., 28 N.J.Law 
180. 


Pa.—The Ship Josephine v. The 
Tug Farnsworth, 14 Phila. 587. 


Caan.—Point Anne Quarries, Ltd. v. 
The M. F. Whalen, [1923] 1 Dom.L.R. 
‘45. 


B.C.—Neno v. Canadian Fishing Co., 
Ltd., 22 B.C. 455; Wattsburg Lumber 
Co. v. W. E. Cooke Lumber Co., 16 B. 
Cc. 154. 

[a] Gross inattention of captain 
and mate of tug, resulting in the loss 
of a scow that went adrift, rendered 
the tug liable for its loss. The O. L, 
Hallenbeck, 119 F. 468 [aff 135 F. 
1022, 68 C.C.A, 676]. 


[b] Negligence of tower’s agent 
in charge of a towing vessel renders 
the tower liable for all damages aris- 
ing directly and solely therefrom. 
Ashmore v. Pennsylvania Steam Tow- 
ing, etc., Co., 28 N.J.Law 180. 


Contracts limiting liability see in- 
fra §§ 135-141. 

59. See supra §§ 58-61. 

60. The Britannia, 148 F. 495; Lim- 
pangeo Sons v. Yangco SS. Co., 34 
Philippine 597, 603 [cit Cyc]. 

Navigation of tug and tow general- 
ly see infra .§§ 77-106. 

61. Limpangco Sons v. Yangceo SS. 
Co., 34 Philippine 597, 603 [cit Cyc]. 

Seaworthiness, capacity, equip- 
ment, and of tug see infra 
§§ 65-68. 
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[§ 56] b. For Acts of Pilot. Ordinarily the tug 
and her owners are not liable for damages to the 
tow caused by the fault of a pilot,®? although they 
are liable if damages arose through the negligent 
manner in which the tug executed a pilot’s proper 
order,®*® or resulted from negligence of a pilot fur- 
nished by the tug.%® 


[§ 57] c. Gratuitous Service. 
towage, although without charge, is under a duty 


One undertaking 


to use due care in the performance of such under- 


[§ 58] 


taking, and is liable for damages resulting from 
failure to do so.”° 


2. Care and Skill Required™!—a. Degree. 
The tug and her operators are not required to exer- 
cise the highest possible degree of skill and care,’ 


but it is sufficient if they exercise reasonable skiil 


See infra §§ 69-76. 
See infra § 81. 
See infra §§ 112, 113. 


65. The Perth Amboy, 48 F.(2d) 
640; The A. L. Walker, 45 F.(2d) 621; 
Petition of Red Star Towing, etc., Co., 
30 F.(2d) 452, 453 [aff 30 F.(2d) 454 
(cert den 49 S.Ct. 265, 279 U.S. 844, 73 
L.Ed. 989)]; In re Reichert Towing 
Line, 251 FEF. 214; The Richard F. 
Young, 245 F. 499; Gilchrist Transp. 
Co. v. Great Lakes Towing Co., 237 
FB, 432 [aff 248 F. 1019]; Wattsburg 
Lumber Co. v. W. E. Cooke Lumber 
Con. L628 Os 154- 


“To sustain the defense of inevita- 
ble accident, the petitioner must ei- 
ther point out the precise cause of 
the accident and show that it was not 
negligent in connection with it, or it 
must show all possible causes, and 
that it was not at fault in connection 
with any one of them.” Petition of 
Red Star Towing, etc., Co., supra. 
To same effect Gilchrist Transp. Co. 
v. Great Lakes Towing Co., 237 F. 432 
[aff 248 F. 1019, 160 C.C.A. 362]. 


[a] Defined.—Inevitable accident, 
as applied to a case ‘of this descrip- 
tion, must be understood to mean an 
accident which occurs when both par- 
ties have endeavored, by every means 
in their power, with due care and cau- 
tion, and a proper display of nautical 
skill, to prevent the occurrence of the 
accident, and where the proofs show 
that it occurred in spite of everything 
that nautical skill, care, and precau- 
tion could do. ,The R. L. Mabey v. 
Atkins, 14 Wall. (U.S.) 204, 20 L.Ed. 
881; The Delta, 125 F. 133. 


66. Petition of Red Star Towing & 
Transportation Co., 30 F.(2d) 452, 453 
faff 30 F.(2d) 454 (cert den 49 S.Ct. 
265, 279 U.S. 844, 73 L.Hd. 989)]. 


67. Cary-Davis Tug & Barge Co. 
Wii. Su 8 Bi(20)) 3245 UGS. vv. -Rort 
of Portland, 300 F. 724; The Sarnia, 
261 F. 900. 


[a] Rule applied.—A tug, obeying 
within reasonable limits the orders 
of the pilot in charge of movement, is 
not chargeable with negligence; but, 
if damage occurs through the negli- 
gent manner in which the tug exe- 
eutes a proper order, it is liable. 
Cary-Davis Tug & Barge Co. v. U. 
S., 8 E.(2d) 324. 


[b] Duty to obey pilot.—It is the 
duty of the tug’s master to advise the 
pilot of any facts which would assist 
him in movement of the ship, but the 
master could not navigate the ship, 
the very purpose of taking on the 
pilot being to put the ship under the 
control of one specially informed con- 
cerning tides, currents, channels, and 
other conditions of the harbor. U.S. 
vy. Port of Portland, 300 F. 724. 


64, 


68. Cary-Davis Tug & Barge Co. v. 
U. S., 8 F.(2d) 324. 


69. The Caspian, 14 F.(2d) 1006 
[aff 14 F.(2d) 1013]; Central Wharf 
Towboat Co. v. Furniss, Withy & Co., 
269 F. 950 [aff sub nom, The Pejep- 
scot, 217 BF. 150]. 


[a] Tlustration.—Where claimant, 
which had contracted to dock libel- 
ant’s steamers, furnished a tug and a 
pilot, and at the time of a collision 
with the wharf the steamer was not 
under her own steam, but was being 
docked by the assistance of the tug 
under direction of the pilot, who had 
charge of the whole operation of 
docking, the tug was liable for the 
negligence of the pilot in the use of 
the tug. Central Wharf Towboat Co. 
v. Furniss, Withy & Co., 269 F. 950 
ea sub nom. The Pejepscot, 217 F. 


[b] Tug master, in taking charge 
of steamship for docking was acting 
as an employee and representative of 
the tug owner, despite payment of 
small gratuity to him by owners of 
steamship, and had negligence been 
shown tower would have been liable 
for tug master’s conduct. The Cas- 
tecn 14 F.(2d) 1006 [aff 14 F.(2d) 


en special contract see infra § 
1 


70. King v. Red Star Towing & 
Transportation Co., 48 F.(2d) 633; 
The Temple Emery, 122 F. 180; 
Brooklyn, 4 F.Cas.No. 1,938, 2 Ben. 
547; The Deer, 7 F.Cas.No. 3,737, 4 
Ben. 352. 


71. Degrees of care generally see 
Negligence §§ 50-85. 


Degree of skill required as depend- 
ent on prevailing standard see infra 
§ 59 text and note 85. 


72. The Lizzie D. Shaw, 47 F.(2d) 
820; McWilliams Bros. v. Director 
General of Railroads, 271 F. 931; 
Doherty v. Pennsylvania R. Co., 269 
F. 959; Aldrich v. Pennsylvania R. 
Co., 255 F. 330; Gilchrist Transp. Co. 
vy. Great Lakes Towing Co., 237 F. 432 
[aff 248 F. 1019, 160 C.C.A. 362]; The 
William H. Yerkes, Jr., 214 F. 881; 
The George Hughes, 183 F. 211, 105 
C.c.A. 643; The El Rio, 162 F. 567; 
Phe Oak; 152:"EYe- 973, 5 8256. CAs sacs 
Pederson v. John D. Spreckles, etc., 
Co., 87 F. 938, 31 C.C.A. 308; The W. 
H. Simpson, 80 F. 153, 25 C.C.A. 318; 
The M. J. Cummings, 18 F. 178; The 
Mosher, 17 F.Cas.No. 9,874, 4 Biss. 
274; The Princeton, 19 F.Cas.No. 11,- 
433a [aff 19 F.Cas.No. 11,434, 3 
Blatchf. 54, 12 N.Y.Leg.Obs. 5]; Ul- 
rich v. The Sunbeam, 24 F.Cas.No. 14,- 
329, 1 N.Y.L.J. 141; Berry v. Ross, 47 
A, 512, 94 Me, 270. 
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and care.7? They are, however, bound to exercise , skill which prudent navigators usually employ in 


reasonable skill, care, and diligence in everything 


relating to the work,’* that degree of caution and 


Tog as not common carrier nor in-|F. 881; The Teddy Roosevelt, 192 F. 


surer see supra § 50. 


73. The Perth Amboy, 48 F.(2d) 
640; The Lizzie D. Shaw, 47 F.(2d) 
820; Delaware Dredging Co. v. Gra- 
ham, 43 F.(2d)-852; The Radnor, 21 
F.(2d) 982; The Morning Star, 10 F. 
(2d) 538; McWilliams Bros. v. Di- 
rector General of Railroads, 271 F. 
931; The Ice King, 261 F. 897 [rev 


" 256 F. 895, cert den sub nom. Morris 


& Cumings Dredging Co. v. Cornell 
Steamboat Co., 40 S.Ct. 180, 251 U.S. 
559, 64 L.Ed. 414]; Standard Transp. 
Co. v. Great Lakes Towing Co., 260 F. 
327 [aff 270 F. 215]; The Atlantic 
City, 241 F. 62; 154°C.C.A. 62; The 
Pejepscot, 217 F. 150 [aff sub nom. 
Central Wharf Towboat Co, v. Fur- 
niss, Withy & Co., 269 F. 950]; Heck- 
man y. Richard III, 3 Alaska 453. 


“The tug should be exonerated if 
her master acted, not with the high- 
est degree of skill and care, for that 
was not required of him... but 
with reasonable skill and care and in 
the exercise of the reasonable discre- 
tion of experienced navigators.” The 
Lizzie D. Shaw, 47 F.(2d) 820, 823. 


[a] In absence of special agree- 
ment insuring or guaranteeing safe 
delivery of tow, the tug is required to 
exercise only ordinary care in the 
prosecution of the voyage, and to pro- 
vide the equipment essential to that 
end. Standard Transp. Co. v. Great 
Pon Co., 260 F. 327 [aff 270 


[b] “Measure of the tug owner’s 
duty to the tow is ordinary care and 
diligence.” Delaware Dredging Co. v. 
Graham, 43 F.(2d) 852, 854. 


[ec] Tug bound to bring to per- 
formance of its duty only ‘‘reasonable 
skill, and care and such consideration 
as the special circumstances of the 
epee Se nase The Radnor, 21 F.(2d) 


74 U.S.—Stevens v. The White 
City,52 S'Ct. 347, 285 US. 195° [att 
48 F.(2d) 557, rev sub nom. The 
Drifter, 35 F.(2d) 1006]; Eastern 
Transp. Line v. Hope, 95 U.S. 297, 24 
L.Ed. 477; The Margaret v. Bliss, 94 
U.S. 494, 24 L.Ed. 146; The Cayuga v. 
Wilson, 16 Wall. 177, 21 L.Ed. 354; 
The Syracuse v. Langley, 12 Wall. 


167, 20 L.Ed. 382; The T. J. Hooper, | 


53 F.(2d) 107; The Perseverance, 49 
F.(2d) 785; The Lizzie D. Shaw, 47 
F.(2d) 820; The R. Lenahan, Jr., 43 
F.(2d) 858 [rev on other grounds 48 
F.(2d) 110, cert den sub nom. Cowles 
v. Reddy, 52 S.Ct. 13, 284° U.S! 629); 
Bronx Barge Corporation v. Connelly 
Transp. Corporation, 35 F.(2d) 294; 
Southgate v. Eastern Transp. Co., 21 
F.(2d) 47; Dameron-White Co. v. 
Angola Transfer Co., 19 F.(2d) 12; 
The Tourist, 16 F.(2d) 154 [aff sub 
nom. Seaboard Forwarding Co. v. 
Freights on Four Cargoes of Flax- 
Seed) 25 -F. (2d) 102%, 1022]; The 
Bronx, 14 F.(2d) 482 [aff sub nom. 
Empire Brick & Supply Co. v. Bronx, 
24 F.(2d) 1016]; The Ashwaubemie, 
3 F.(2d) 782; The Mercury, 2 F.(2d) 
325; Peace River Phosphate Mining 
Co. v. Mulqueen, 285 F. 102; Maryland 
Transp. Co. v. Dempsey, 279 F. 94 [aff 
269 F. 665]; Doherty v. Pennsylvania 
R. Co:, 269 EH. 959; Central Wharf 
Towboat Co. v. Furniss, Withy & Co., 
269 EF. 950 [aff sub nom. The Pejep- 
scot, 217) We 150); ‘The Richard Fr, 
Young, 245 F. 499; Gilchrist Transp. 
Co. v. Great Lakes Towing Co., 237 
E432 [aff 248, F..1019, 160'.C.C.A. 
362]; The William H. Yerkes, Jr., 214 


997; The BK. V. McCaulley, 189 F. 827; 
The Blue Bell, 189 F. 824; West Ken- 
tucky Coal Co. v. J. T. Morgan Lum- 
ber Co., 188 F. 26, 110 C.C.A. 176; The 
Harry M. Wall, 187 F. 278; Southern 
Towing Co. v. Egan, 184 F. 275, 106 
C.Cc.A. 417; The George Hughes, 183 
F.. 211, 105 C.C.A. 648; The Leader, 
181 F. 743 [rev on other grounds 187 
F. 807, 109 C.C.A. 567]; Société des 
Voiliers Francais v. Oregon R., etc., 
Gosti78 BWio324;> The El Rioyr leach: 
567; The Oak, 152 F. 973, 82 C.C.A\ 
327; The Britannia, 148 F. 495; The 
Inca, 148 F. 863, 78 C.C.A: 273; Gil- 
christ) Transp: Co. va Sickeny, 14/7 3K. 
4705 (8 3C.Gk. 125 The “nea, 130 on. 
$6 [aff 148 F. 363,78 C.C_A. 273]; The 
Nettie Quill, 124 F. 667; The Jane Mc- 
Crea, 121 F. 932; The Czarina, 112 F. 
541; Jacobsen v. Lewis Klondike Ex- 
pedition Co., 112 F. 73, 50 C.C.A. 121; 
The E. Luckenback, 109 F. 487 [aff 113 
Be s<LOL7, “bd CiCZAy 589.3) The “lady, 
Wimett, 92 F. 399 [aff 99 F. 1004, 40 
C.C.A. 212]; The Florence, 88 F. 302; 
The Ivanhoe, 84 F. 500 [aff 90 F. 510, 
33 C.C.A. 620]; The W. H. Simpson, 
80 EY 153; 25 C.C.A, 3183: Lane'v. The 
A. R. Robinson, 57 F. 667; The W. J. 
Keyser, 56 F. 731, 6 C.C.A. 101; The 
Allie—& Evie, 24 F. 745; Bust  v. 
Cornell Steamboat Co., 24 F. 188; The 
Annie Williams, 20 F. 866; The James 
P. Donaldson, 19 F. 264 [aff 21 F. 671, 
certified and determined 17 S.Ct. 951, 
167 U.S. 599, 42 L.Ed. 292]; The M. J. 
Cummings, 18 F. 178; Molenbrock 
Vi. Sts Lotis; vete: Packet Co. 16) Bs 
878, 5 McCrary 294; The D. Newcomb, 
16 F. 274; The Fannie Tuthill, 12 F. 
446; The James Jackson, 9. F. 614; The 
Adelia, 1 F.Cas.No. 79, 1 Hask. 505; 
The Merrimac, 17 F.Cas.No. 9,478, 2 
Sawy. 586; The Mosher, 17 F.Cas.No. 
9.874, 4 Biss. 274; The Stranger, 23 
F.Cas.No. 13,525, Brown Adm. 281; 
Ulrich vy. The Sunbeam, 24 F.Cas.No. 
14,329, 1 N.Y.L.J. 141; Whitehead vy. 
The Tempest, 29 F.Cas.No. 17,5638a. 


Hawaii. Pope v. Fearless, 3 Ha- 
waii Fed. 209. 


Me.—Berry v. Ross, 47 A. 512, 94 
Me. 270. 


Md.—Pennsylvania, etc., Steam 
Nav. Co. v. Dandridge, 8 Gill&J. 248, 
29 Am.D. 548. 


N.Y.—Merrick vy. Brainard, 38 
Barb. 574 [mod in other respects 34 
N.Y. 208]; Tilley v. Beverwyck Tow- 
ing Co., 29 Misc. 581, 61 N.Y.S. 495 
[aff 66 N.Y.S. 1146]; Caton v. Rum- 
ney, 13 Wend. 387. 


Pa.—Brown v. Clegg, 63 Pa, 51, 3 
Am.R. 522; Leech v. The Steamboat 
Miner, 1 Phila. 144, 8 Leg.Int. 11; 
Taylor v. Campbell, 1 Pittsb. 459. 


Philippine.-—Limpangeo Sons. v. 
Yangeo SS. Co., 34 Philippine 597, 603 
[eit Cyc]. 


Eng.—The Maréchal Suchet, [1911] 
P. 1; Ward v. McCorkill, Lush. 335, 
15 MooreP.C. 133, 15 Reprint 444, 167 
Reprint 149. 


Can.—Sewell v. British Columbia 
Towing,’ etc., Co., 9° Can.S.c. 527: 
Montreal Transp. Co. v. The Ship 
Buckeye State, 12 Can.Exch. 419. 


Que.—The William, 4 Que. 306. 


TRA StU sie is charged with 
the duty of exercising reasonable and 
ordinary care for the protection and 
safe-keeping of the tow intrusted to 
it, and should faithfully and diligent- 
ly discharge its undertaking, omitting 
nothing that could reasonably be re- 


similar services,’® and must display competent sea- 


quired’ of it that would tend to lessen 
hazards and dangers to thé tow.” 
Southgate v. Hastern Transp. Co., 21 
F.(2d) 47, 49. 


[a] “It is elementary that in every 
contract of towage it is impliedly 
agreed that the tug will use proper 
skill and diligence, and that she will 
not unnecessarily by negligence or 
mismanagement imperil her tow.” 
McWilliams Bros. v. Director General 
of Railroads, 271 F. 931, 932. 


[b] Those on board tow are enti- 
tled to assume that the tug will be 
navigated with ordinary care and cau- 
tion so that the tow will not be put 
in a position of danger. The W. H. 
Noss ES Od) Pa ToS: 


[c] Fact that towing steamer was 
also engaged in other business did 
not relieve her from the obligation 
under her contract to exercise the 
same degree of care and skill with 
regard to her tows as would have 
been required under the circumstances 
if the towage had been the only pur- 
pose of her voyage. Jacobsen v. Lew- 
is Klondike Expedition Co., 112 F. 
Raa bOSC-6 Awa 


75. Stevens v. The White City, 52 
S.Ct. 347, 285 U.S. 195 [aff 48 F.(2d) 
557, rev sub nom. The Drifter, 35 F. 
(2d) 1006]; The William H. Webb _v. 
Barling, 14 Wall. (U.S.) 406, 20 L.Ed. 
774; Henry Du Bois Sons Co. v. Penn- 
sylvania R. Co., 47 F.(2d) 172; The 
A. L. Walker, 45 F.(2d) 621; South- 
gate v. Eastern Transp. Co., 21 F.(2d) 
47 The Wi BH. Baldwin; 271 410; 
Aldrich v. Pennsylvania R. Co., 255 
F. 330; Gilchrist Transp. Co. v. Great 
Lakes Towing Co., 237 F. 432 [aff 248 
F. 1019, 160 C.C.A. 362]; The Mon- 
arch, 235 F. 795; The Hardy, 229 F. 
985, 144 C.C.A. 267; Consolidated Coal 
Co. v. Knickerbocker Steam Towage 
Co., 200 F. 840; The Marie Palmer, 
191 F.79 [aff sub nom. South Atlantic 
Towing Co. v. Chaney, 202 F. 1023, 120 
C.C.A. 664]; .J. T. Morgan Lumber 
Co. v. West Kentucky Coal Co., 181 F. . 
271 [rev on other grounds 188 F. 26, 
ALO C.CLA. 176152 The Hi Rie, L62 5m 
567; The Britannia, 148 F. 495; The 
Samuel E. Bouker, 141 F. 480; The 
W. G. Mason, 131 F. 632 [rev on other 
erounds “142 BY 913 9 74 OiCsAL BssAc 
The Garden City, 127 F. 298, 62 C.C.A. 
182; The Nettie Quill, 124 F. 667; The 
Startle, 115 F..555; The Czarina, 112 
F. 541; The Kalkaska, 107 F. 95%, 47 
C.C.A. 100; The Florence, 88 F. 302; 
The Adelia, 1 EiCas.No. 79, LeHasks 
505; The Brazos, 4 F.Cas.No. 1,821, 14 
Blatchf. 446; Miller vy. The Eastern 
Railroad, 17 F.Cas.No. 9,567. 7 Phila. 
(Pa.) 597; The W. E. Gladwish, 29 
¥F.Cas.No. 17,355, 17 Blatchf. 77; Heck- 
man v. Richard III, 3 Alaska 453. 


[a] “Contract of towage requires 
one undertaking it to exercise that 
degree of caution, skill and prudence 
which prudent navigators exercise in 
performing similar services.” The 
W. H. Baldwin, 271 F. 411, 413. 


[b] “Whe maritime law, in the ab- 
sence of contract, requires that a 
master exercise the reasonable care, 
skill, and diligence, in everything re- 
lating to the work to be done, which a 
prudent and cautious navigator would 


employ in a similar service.” The 
Monarch, 235 F. 795, 799. 
[ec] Negligence consists in the 


want of ordinary skill in navigation, 
and of the exercise of such care and 
diligence in handling the tow as a 
man of ordinary prudence would ex- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 58-60] 


manship in the handling of the tow.7° 


[§ 59] b. As Affected by Surrounding Circum- 
stances. In determining whether the tower has exer- 
cised the degree of care and skill required,’7 regard 
must be had to all the surrounding circumstances,*® 
such as the character’® and condition®® of the tow, 
the danger of the work,®! the extent of the voy- 
age,®? knowledge of natural conditions’? and special 
hazards incident to the waters to be traversed,* 
and the standard of skill prevailing at the time and 


ercise in the preservation of his own 
property. The Samuel E. Bouker, 141 
F. 480; The Packer, 28 F. 156; The 
Niagara, 20 F. 152, 153. 


76. Dameron-White Co. v. Angola 
Transfer Co., 19 F.(2d) 12. 


77. See supra § 58. 


78. The Sea Lion, 12 F.(2d) 124; 
Peace River Phosphate Mining Co. v. 
Mulqueen, 285 EF. 102; McWilliams 
Bros. v. Director General of Rail- 
roads, 271 F. 931; Sicula Americana 
di Navigazione a Vapore y. Dalzell, 
204 F. 697; Société des Voiliers Fran- 
CASI Vare OOLELONN UR, CtGs, Col, a Te. Be 
324; Cotton v. Almy, 141 F. 358, 72 
C.C.A. 506; The Temple Emery, 122 
F. 180; The Jane McCrea, 121 F. 932; 
The Somers N. Smith, 120 F. 569; 
Jacobsen v. Lewis Klondike Expedi- 
tion Co., 112 F. 73, 50 C.C.A. 121; The 
Victoria, 88 F. 524; The Frederick E. 
Ives, 25 F. 447; The Adelia, 1 F.Cas. 
No. 79, 1 Hask. 505; The W. BH. Glad- 
wish, 29 F.Cas.No. 17,355, 17 Blatchf. 
77; Neal v. Scott, 25 Ind. 440; Wright 
v. Gaff, 6 Ind. 416; Carpenter v. East- 
ern Transp. Line, 67 Barb. 570 [aff 
71 N.Y. 574]; Limpangeo Sons v. 
Yangeo SS. Co., 34 Philippine 597. 


“The degree of skill, care and dili- 
gence for which the tug is liable is 
dependent upon the peculiar circum- 
stances of each particular case.” Mc- 
Williams Bros. v. Director General of 
Railroads, 271 F. 941, 932. 


“The ordinary diligence, skill, and 
precaution here spoken of is compara- 
tive in its significance. It must take 
into account the attendant circum- 
stances and conditions.” Société des 
Voiliers Francais v. Oregon R. & Nav. 
Coy, 178 F... 324, 3:28. 


[a] Whether tug is negligent in 
losing tow depends upon all the facts 
and circumstances of each case. The 
Sea Lion, 12 F.(2d) 124. 


79. Peace River Phosphate Mining 
Co. v. Mulqueen, 285 F. 102; Jacob- 
sen v. Lewis Klondike Expedition Co., 
112 F. 73, 50 C.C.A. 121; Limpangco 


Sons vy. Yangceo SS. Co., 34 Philippine} 


B97. 

[a] In towing of boat built only 
for shallow water of inland stream, 
greater care must necessarily be used 
when venturing upon an ocean voy- 
age than with a vessel fitted for the 
deep water, not only in the choice of 
route, to select the one affording the 
smoothest water and convenient shel- 
ter in stormy weather, but in the 
handling of the tow. Jacobsen v. 
Lewis Klondike Expedition Co., 112 
F. 73, 50 C.C.A. 121; Limpangco Sons 
v. Yangco SS. Co., 34 Philippine 597. 


[b] Wooden box barges.—Where 
owner of tug had contracted to tow 
ordinary wooden box barges of the 
usual type and construction, designed 
chiefly for transportation within har- 
bors and inland waters, from New 
York to Boston in the winter time, the 
tug was not an insurer, but was bound 
to use reasonable skill and care, and 
take advantage of the most favorable 
conditions of wind and tide, and avoid 
the hazard of exposing the barges to 


tom.” 


TOW AGE 


heavy seas, and to be within reach of 
a sheltering harbor when a storm 
threatened. Peace River Phosphate 
Mining Co. v. Mulqueen, 285 F. 102. 


80. Gormley v. Thompson-Lock- 
ee 234 F. 478; The Syracuse, 18 


[a] If tugs undertake to handle 
boats which are known to be old and 
weak, they are bound to exercise ad- 
ditional caution in their treatment. 
The Syracuse, 18 F. 828. > 


[b] Old and unsheathed condition 
of lighter being towed through ice 
did not relieve the tug master of the 
duty to exercise ordinary care but, 
on the contrary, imposed upon him 
the obligation to exercise additional 
eaution. Gormley v. Thompson-Lock- 
hart Co., 234 F. 478. 


_ 81. Peace River Phosphate Min- 
ing Co. v. Mulqueen, 285 F. 102, 103; 
Consolidated Coal Co. v. Knickerbock- 
er Steam Towage Co., 200 F. 840; So- 
eciété des Voiliers Francais v. Oregon 
Re ete. Co. LTS) Po s24- 


“The skill and care to be exercised 
must be measured by the known haz- 
ards of the task assumed.” Peace 
River Phosphate Mining Co. v. Mul- 
queen, supra. 


[a] If work undertaken is diffi- 
cult and perilous, the diligence and 
skill required are correspondingly 
great, and must at all times be com- 
mensurate with the danger involved. 
Société des Voiliers Francais v. Ore- 
gon R., etc., Co., 178 F. 324. 


[b] “Reasonable care is measured 
by the dangers and hazards to which 
the tow is or may be exposed, which 
it is the duty of the master of the 
tug to know and to guard against.” 
Limpangeo Sons v. Yangeo SS. Co., 34 
Philippine 597, 602. 


Special hazards of waters traversed 
see infra text and note 84. 


82. The Britannia, 148 F, 495. 


83. Consolidated Coal Co, v. Knick- 
ria ees Steam Towage Co., 200 F. 
840. 


[a] “When towage service is per- 
formed in the home port of the steam 
tug, or upon a river like the Kennebec, 
where the Towage Company is the 
only one engaged in towing large ves- 
sels, a much greater degree of care 
is required in ascertaining the depth 
of water and the character of the bot- 
Consolidated Coal Co.  v. 
Knickerbocker Steam Towage Co., 200 
F, 840, 343. 


84. McWilliams Bros. v. Director 
General of Railroads, 271 F. 931; The 
Britannia, 148 F. 495; Carpenter v. 
Eastern Transp. Line, 67 Barb. 570 
[aff 71 N.Y. 574]; Limpangco Sons v. 
Yangco SS. Co., 34 Philippine 597. 


[a] Higher degree of care fre- 
quired.—If the locality is more than 
ordinarily dangerous, the tug is held 
to a proportionately higher degree of 
care and skill. The Somers N. Smith, 
120 F. 569; The Adelia, 1 F.Cas.No. 
79, 1 Hask. 505; Limpangco Sons v. 
Yangeo SS. Co., 34 Philippine 597. 


[63 C.J.] 25 


place of the accident.®5 


[§ 60] c. Errors of Judgment.*é 
ter of a tug is an experienced and competent man, 
much must be left, as occasion arises, to his judg- 
ment and diseretion in the management of the tow, 
which will be controlling in the absence of mistake 
amounting to negligence.§? 
and her owner are not liable for mere errors of 
judgment,°* which do not in themselves constitute 
negligence,®® unless of a character which nautical 


Where the mas- 


In other words, the tug 


[fb] Tug master should also watch 
his tow when in a dangerous locality 
to see that his directions are obeyed. 


|The Jane McCrea, 121 F. 932. 


Danger of work generally see supra 
text and note 81. 


85. McWilliams  Bros., Ines 2: Vv: 
Pennsylvania R. Co., 300 F. 687. 


[a “Compet y and skill are 
relative words. hen the standard 
of skill or of competency is very high, 
deviations therefrom constitute what 
the law calls negligence. The greater 
the skill ordinarily found, the more 
exacting the law becomes.” McWil- 
liams Bros., Inc. v. Pennsylvania R. 
Co., 300 F. 687, 688. 


86. In connection with particular 
matters see passim infra §§ 65-114. 


87. The ®. V.. McCaulley, 139-2’: 
827; ‘The Startle, 115° 555; ) Vance 
v. The Wilhelm, 47 F. 89 [aff 52 F. 
602, rev on other grounds 59 F. 169, 
8 C.C.A. 72}; The Frederick EH. Ives, 
25 F. 447. 


88s. The Stirling Tomkins, 56 F. 
(2a) 740 [cert den sub nom. Cornell 
Steamboat Co. v. Shamrock Towing 
Coz, 52). S:Ct2 580; 2867U.S. 556d Vth 
Herkimer, 52 F.(2d) 41 [rev sub nom. 
Norris Grain Co. of New York v. Em- 
pire Canal Corporation, 42 F.(2d) 482, 
and cert den 52 S.Ct. 42, 284 U.S. 665, 
76 L.Ed. 563]; The Perseverance, 49 


F.(2d) 785; The Senator Rice, 15 F. 
(2d) 882 [aff 15 F.(2d) 883]; The 
Ashwaubemie, 3 F.(2d) 782; The 


Wastern, 280 F. 711; The W. H. Bald- 
win, 271 F. 411; Standard Transp. Co. 
v. Great Lakes Towing Co., 270 F. 
215; The Clarence L. Blakeslee, 243 
FL 3.655 56) <C.C Ac 45 Gilehmist 
Transp. Co. v. Great Lakes Towing 
Co., 237 F. 432 [aff 248 °F. 1019, 160 
C.C.A. 362]; The William E. Glad- 
wish, 196 F. 490, 116 C.C.A. 185; The 
Frederick E. Ives, 169 F, 902 [aff 182 
F. 983, 105 C.C.A. 445]; The Britan- 
nia, 140 F. 985, 71 C.C.A. 272 [aff 134 
F. 948]; The Covington, 128 F. 788 
[aff 140 F. 985, 72 C.C.A. 680]; The 
Garden City, 127 F. 298, 62 C.C.A. 182; 
The Startle, 115 F. 555; The Czarina, 
112 F. 541; The EF. Luckenhback, 109 F. 
487. [att F118. Re LOL. bi CC AGS oe 
The Taurus, 95 F. 699; The Ivanhoe, 
84 F. 500 [aff 90 F. 510, 38 C.C.A. 620]; 
The’ Battler, 02-3537 w'9 (C:CeAle6 
[cert den 16 S.Ct. 1204, 163 U.S. 697, 
41 L.Ed. 319]; The Packer, 28 F. 156; 
The Frederick BH. Ives, 25 F. 447; Son- 
smith v. The J. P. Donaldson, 21 F. 
671 [certified and determined 17 S.Ct. 
951, 167 U.S. 599, 42 L.Hd. 292, and 
mod 19 F. 264]; The W. EB. Gladwish, 
29 £ Cas: Now 17,355,,1 6 Blatehtiasii- 
Whitehead v. The Tempest, 29 F.Cas. 
No. 17,563a. 


“The tug is not. . . responsible 
for errors of judgment on the part of 
the master, if a competent seaman, 
exercising due care.” The Ashwau- 
bemie, 3 F.(2d) 782, 783. 


89. The Perseverance, 49 F.(2d) 
785, 789; The W. H. Baldwin, 271 F. 
411, 413. 


“A mere mistake in judgment in re- 
spect to the tides or currents, chan- 


“, 


26 [63 C.J.] 


experience and good seamanship would condemn,”® 
in which latter case liability cannot be avoided on 
the plea of an error of judgment.°* 
ing whether the master made an excusable error of 
judgment or a mistake amounting to negligence, 
the courts will be guided by the circumstances as 
they existed at the time of the disaster.°? 


[§ 61] d. Actsin Emergency. In accordance with 
the general rule as to errors of judgment,°* the tower 
is not liable for damage to the tow arising from 
mere mistake of the tug’s master when faced with 
an emergency arising without fault of the tug,°* 
and a fortiori the tower is not liable where the master 


ied | _ PEN WY ee i 
( ; ' i, 


TOWAGE 


In determin- 


the tow.®® 


used good judgment and followed the course safest 


nels, depth of water, or obstructions 
is not sufficient to charge the tug 
with negligence, for the error must be 
one that a prudent navigator, sailing 
under similar circumstances and con- 
ditions, would not have made.” The 
W. H. Baldwin, supra. 


“Tt would not be fair, it is not the 
law, that navigators of craft be held 
to such a high degree of conduct that 
it is negligence if they make a mis- 
take of judgment. Hrrors of judg- 
ment do not, as such, constitute neg- 
ligence. We must go a good deal 
further. It is not necessary to es- 
tablish recklessness, but, if compe- 
tent navigators do what is reasonably 
required to bring their tows through 
safely under the circumstances as 
they exist, then they have lived up to 
that reasonable skill, care, and_ dili- 
gence which is required by the law.” 
The Perseverance, supra. 


90. The Lizzie D. Shaw, 47 F.(2d) 
820; The A. L. Walker, 45 F.(2d) 621; 


The Eastern, 280 F. 711; The W. H. 
Baldwin, 271 F. 411; The Clarance L. 
Blakeslee, 243 F 365; Gilchrist 


Transp. Co. v. Great Lakes Towing 
Co., 237 F. 432 [aff 248 F. 1019, 16 
C.C.A. 362]; The Czarina, 112 F. 541, 
he Weattler. 72 BS. .5387): 19 CCA. 26 
[cert den 16 S.Ct. 1204, 163 U.S. 697, 
41 L.Ed. 319]; The Packer, 28 F. 156; 
The Mohawk, 17 F.Cas.No. 9,693, 7 
Ben. 139 [aff 17 F.Cas.No. 9,692]; The 
W. E. Gladwish, 29 F.Cas.No. 17,355, 
17 Blatchf. 77. 


“Navigators are not to be charged 
with negligence unless they make a 
decision which nautical experience 
and good seamanship would condemn 
as unjustifiable at the time and under 
the circumstances shown.” The W. 
H. Baldwin, 271 F. 411, 413. 


“The libelant must show not mere- 
ly an error of judgment on the part of 
the navigator, but the lack of that 
degree of prudence that one having 
ordinary maritime skill and experi- 
ence would have exercised under the 
circumstances.” The A. L. Walker, 
45 F.(2d) 621, 622. 


91. The Stirling Tomkins, 56 F. 
(2d) 740 [cert den sub nom. Cornell 
Steamboat Co. v. Shamrock Towing 
Co., 52 S.Ct. 580, 286 U.S. 556]; Gray’s 
Harbor Tugboat Co. v. Petersen, 250 


F. 956, 163 C.C.A. 206; The Eli B. 
ere 233 EF. 987, 988, 147 C.C.A. 


““Taack of care under the circum- 
stances,’ which is negligence, is rare- 
ly willful or reckless; it is usually 
error of judgment. But the converse 
is not true—that every error of judg- 
ment is negligence. The error must 
be measured by the standards of con- 
duct and business knowledge fur- 
nished by the evidence and by experi- 
ence of which even courts can take 


— 


cognizance without direct testimony. 
If the error, viewed from that stand- 
point, is such as would not have been 
committed by a reasonable man, rea- 
sonably skilled in his occupation, it is 
negligence. When thus tested, the 
presumably deliberate act of the Co- 
nine’s navigators must be pronounced 
negligent, because it exposed the Lil- 
lian (and other boats) to dangers 
they were ill-fitted to endure, and of 
which no harbor captain could be ig- 
norant. Indeed, the evidence leaves 
us in no doubt that the perils en- 
countered were known to all, and 
justly feared by some, of the licensed 
men in charge of the towing craft.” 
The Eli B. Conine, supra. 


[a] Ilustration.—The master of 
a tug was negligent in attempting to 
tow a vessel across a bar at the har- 
bor entrance by an unmarked chan- 
nel, etc., so that the owner of the tug 
could not escape liability, on the 
ground that the master acted merely 
under a mistake of judgment. Gray’s 
Harbor Tugboat Co. v. Petersen, 250 
E956; 51638 C1C. Ao 206; 


92. The Wilhelm, 47 F. 89 [aff 52 
FF, 602]. 


[a] Hypercritical scrutiny into 
the conduct of the navigation, after 
the event of the disaster and in the 
light of that which has happened, is 
not the test of negligence, but pru- 
dent judgment is to be tested by the 
circumstances as they appeared to 
the master at.the time he was called 
upon to act, and not as they appear 
to the court after a more critical 
scrutiny than the master could have 
given to them. The Wilhelm, 47 F, 
89 [aff 52 F. 602]. 


93. See supra § 60. 


94 The Herkimer, 52 F.(2d) 41, 
43 [rev sub nom. Norris Grain Co. 
of New York v. Empire Canal Corpo- 
ration, 42 F.(2d) 482, and cert den 52 
S.Ct. 42, 284 U.S. 665, 76 L.Ed. 563]; 
The Senator Rice, 15 F.(2d) 882 [aff 
15 F.(2d) 883]; The Hercules, 73 F. 
255, 19 C.C.A. 496; The Mohawk, 17 
F.Cas.No. 9,698, 7 Ben. 189 [aff 17 F. 
Cas.No. 9,692]; The Zouave, 30 F. 
Cas.No. 18,221, Brown Adm. 110. 


[a] Illustration.—A tug is not to 
be held liable for the loss of a tow 
merely because her master, in an 
emergency, did not do precisely what, 
after the event, others may think 
would have been best. If he acted 
with an honest intent to do his duty, 
and exercised the reasonable discre- 
tion of an experienced master, the tug 
should be exonerated. The Hercules, 
73 F. 255,19 C.C.A. 496; The Mohawk, 
17 F.Cas.No. 9,693, 7: Ben. 139 [aff 17 
F.Cas.No. 9,692]. 


[b] Improper order given by tug 


T§§ 60-62 


under existing conditions.°5 Where, however, the 
tug has voluntarily assumed a needless risk, such 
precedent negligence renders her liable irrespective 
of the good or bad judgment subsequently exer- 
cised by her master in an effort to avoid damage to 


[§ 62] 3. Knowledge of Conditions.°* The tower 
is under a duty to know the difficulties surrounding 
the service undertaken,®’ the proper time of enter- 
ing upon towage service,®® and all conditions essen- 
tial to safe performance of the undertaking’ and is 
charged with responsibility for knowledge of the con- 
ditions of navigation in the waters where the tug 


master under excitement of sudden 
and imminent peril is not an action- 
able fault of the tug. The Zouave, 30 
F.Cas.No. 18,221, Brown Adm. 110. 


[c] Selection of place to beach 
leaking barge, if a mistake, was 
merely nonactionable error of judg- 
ment and not a fault. The Senator 
ae 15 F.(2d) 882 [aff 15 F.(2d) 
83]. 


Boat The Lizzie D. Shaw, 47 F.(2d) 
820. ; 


96. The Mattie, 5 F.(2d) 998 [aff 
5 F.(2d) 1001]; Vance v. The Wil- 
helm, 59 F. 169; The Venture, 18 F. 
462; Gray v. The Jessie Russell, 5 
F. 639; The M. M. Caleb, 17 F.Cas. 
No. 9,680, 4 Ben. 15; The Sea Breeze, 
21 WiCas.Now, 1257238,- 2--Hask, sbi07 
B. H. Wood & Bros. v. Harbor Tow- 
boat Co., McGloin (la.) 121; Neno 
v..Canadian Fishing Co., Ltd., 22 B. 
Cr 456. 


[a] Selecting more dangerous of 
two drawbridges to pass under, in 
view of tidal conditions and the loca- 
tion of a pile driver, renders a tug 
liable for injury to a tow occurring 
when the tug captain was unable suc- 
cessfully to take his tow through the 
draw improperly selected. The Mat- 
tie, 5 F.(2d) 998 [att 5 F.(2d) 1001]. . 


97. Manning of tug: 
Generally see infra § 68. 
Lookouts see infra § 79. 


98. The George Hughes, 1838 F. 211, 
105: C.G. A: 643. 


[a] Rule that tug is “bound to 
know” means “only that she must use 
proper diligence in ascertaining the 
condition of the channels and other 
waters where she assumes to tow ves- 
sels.” Winslow vy. Thompson, 134 F. 
546, 549, 67 C.C.A. 470. 


99. Baltimore, etc., Barge Co. v. 
Knickerbocker Steam Towage Co., 159 
F. 755 [aff 170 BF. 442, 444, 95 C.C.A. 
HE 614]; The T. J. Schuyler, 41 F. 


1. Germania Ins. Co. v. The Lady 
Pike, 21 Wall. (U.S.) 1,.22 L.Ed. 499; 
Baltimore, ete., Barge Co. v. Knicker- 
bocker Steam Towage Co., 159 F. 755 
[aff 170 FB. 442, 444, 95 C.C.A. 612, 
614]; The Florence, 88 F. 302; The 
T. J. Schuyler, 41 F. 477; The Lyon, 
15 F.Cas.No. 8,645, Brown Adm. 59; 
The Merrimac, 17 F.Cas.No. 9,478, 2 
Sawy. 586; Berry v. Ross, 47 A. 512, 
94 Me. 270; Carpenter vy. HEastern 
aera Line, 67 Barb. 570 [aff 71 N. 


[a] Draft of tow should be known 
to tug master. White v. Upper Hud- 
aon Stone Co., 248 F. 893, 160 C.C.A. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 62-63] 


*e 


operates,” such ‘as channels,? depth of water,* na- 
ture and formation of the bottom,® well defined 
currents,® obstructions,’ and shoals,® tides,® and all 
other dangers known generally to men experienced 
The tug master is not, however, 
under a duty to know of the existence and location 


in navigation.!° 


of uncharted obstructions.14 


Changed conditions. The master of a tug under- 
taking to tow a vessel in a home port is chargeable 
with notice of recently changed conditions in har- 


_ 2 The George Hughes, 183 F. 
211, 105 C.C.A. 643; The Florence, 88 
F. 302, 303. 


“If accident results from the want 
of proper knowledge on his part of 
the difficulties of navigation in the 
waters which are the theater of his 
tug’s operations, the owners of the 
tug are liable.” The Florence, supra. 


3 The Margaret v. Bliss, 94 U.S. 
494, 24 L.Ed. 146 [aff 16 F.Cas.No. 9,- 
068, 5 Biss. 353]; The Perth Amboy, 
48 F.(2d) 640; The Vim, 40 F.(2d) 
6385 The Conroy, 12 F.(2d) 93; Mc- 
Williams Bros, v. Director General of 
Railroads, 271 F. 931; The W. 4 
Baldwin, 271 EF. 411; Great Lakes 
"Towing Co. v. Alva SS. Co., 261 F. 261; 
Gray’s Harbor Tugboat Co. v. Peter- 
sen, 250 F. 956, 163 C.C.A. 206; White 
v. Upper Hudson Stone Co., 248 F. 
893, 160 C.C.A. 651; The Marie Palm- 
er, 191 F. 79 [aff sub nom. South At- 
lantic Towing Co. v. Chaney, 202 F. 
1023, 120° C.C.A. 664]; Gilchrist 
Transp. Co. v. Great Lakes Towing 
Co., 237 F. 432 [aff 248 F. 1019, 160 C. 
©.A. 362]; The Fearless, 199 F. 400, 
118 C.C.A. 84; The El Rio, 162 F. 567; 
Baltimore, ete., Barge Co. v. Knicker- 
bocker Steam Towage Co., 159 F. 755 
{aff 170 F. 442, 444, 95 C.C.A. 612, 614]; 
The: Inca, 148 F. 363, 78 C.C.A.: 273; 
Winslow v. Thompson, 134 F. 546, 67 
C.C.A. 470; Thompson v. Winslow, 

3 ; Charles Warner Co. v. U. 
S., 101 F. 884; The Florence, 88 F. 
302; The Henry Chapel, 10 F. 777; 
The Morton, 17 F.Cas.No. 9,864, 
Brown Adm. 137; The Mosher, 17 F. 
Cas.No. 9,874, 4 Biss. 274; The Zouave, 
30 F.Cas.No. 18,221, Brown Adm. 110; 
Pope v. The Pacific, 3 Hawaii Fed. 
aon Berry v. Ross, 47 A. 512, 94 Me. 


[a] Proper and accustomed water- 
ways and channels of its home port 
should be known to the master of a 
tug. Great Lakes Towing Co. v. Alva 
SS. Co., 261 F. 261. 


[b] Course of channel should be 
known to tug master. The Perth Am- 
boy, 48 F.(2d) 640. 


[e] Width of channel should be 
known to the master of a tug. The 
Florence, 88 F. 302; The Perth Am- 
boy, 48 F.(2d) 640. 


Making up tow with regard to 
channels see infra § 70 text and note 
56. 

4 The Vim, 40 F.(2d) 638; The 
WwW. H. Baldwin, 271 F. 411; Great 
Lakes Towing Co. v. Alva SS. Co., 261 
F. 261; Gilchrist Transp. Co. v. Great 
Lakes Towing Co., 237 F. 432 [aff 
248 F. 1019, 160 C.C.A. 362]; i 
more & Boston Barge Co. v. Knicker- 
bocker Steam Towage Co., 159 F. 755 
{aff 170 F. 442, 444]; Thompson v. 
Winslow, 128 F. 73; Charles Warner 
Got Vine Si LOL EK. .884;5.);The -T.J. 
Schuyler, 41 F. 477; The Henry Chap- 
él, 10.777. 

[a] Depth of channel must be 
known to tower.—Baltimore, etc., 
Barge Co. v. Knickerbocker Steam 
Towage Co., 159 F. 755 [aff 170 F. 442, 
444, 95 C.C.A, 612, 614]. 


a 
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bors or channels if means of knowledge exist and 
are available to him.!? 


[§ 63] 4. Duration of Duty to Tow.1?. The duty 
of a tug to her tow continues until the service con- 
tracted for has been performed,'* or performance 
has been excused.*® 


In other words, the duty of a 


tug to her tow is continuous in character?® lasting 


7 mS, 
towage. 


[b] Depth of portion of bay where 
tugs went to rescue vessels in dan- 
ger should be known to the master of 
a tug chartered by the United States 
to help government vessels lacking 
means of self-propulsion. Charles 
Warner Co. vy. U. S., 101 F., 884. 


{[c] In her home waters, at any 
rate, a tug is chargeable with knowl- 
edge of the depth of water. Gilchrist 
Transp. Co. v. Great Lakes Towing 
Co., 237 F. 432 [aff 248 F. 1019, 160 
C.C.A. 362]. 


5. The Vim, 40 F.(2d) 638; Great 
Lakes Towing Co. v. Alva SS. Co., 261 
F. 261; Thompson v. Winslow, 128 F. 
73; The Henry Chapel, 10 F. 777. 


[a] Whether in its natural state 
or changed by permanent excavation, 
the formation of the bottom should be 
known to the master of a tug under- 
taking to tow a vessel in a home port. 
Great Lakes Towing Co. v. Alva SS. 
Co., 261 F. 261. 


6 The R. Lenahan, Jr., 43 F.(2d) 
858 [rev on other grounds 48 F.(2d) 
110, cert den sub nom. Cowles v. 
Reddy, 52 S.Ct. 18, 284 U.S. 629]; 
Coastwise Transp. Co. v. U. S., 43 F. 
(2d) 401; McWilliams Bros. v. Director 
General of Railroads, 271 F. 931; The 
W. H. Baldwin, 271 F. 411; Gilchrist 
Transp. Co. v. Great Lakes Towing 
Co.,° 237 BF. 432 [aff 248 B. 1019, 160 
C.C.A. 362]; The Marie Palmer, 191 
F. 79 [aff sub nom. South Atlantic 
Towing Co. v. Chaney, 202 F. 1023, 
120 C.C.A. 664]; The El Rio, 162 F. 
ae Berry v. Ross, 47 A. 512, 94 Me. 


7, The W. H. Baldwin, 271 F. 411; 
Gilchrist Transp. Co. v. Great Lakes 
Towing Co., 237 F. 432 [aff 248 F. 
1019, 160 C.C,A. 362]; The Hl] Rio, 162 
F. 567; Baltimore & Boston Barge 
Co. v. Knickerbocker Steam Towage 
Co., 159 F. 755 [aff 170 F. 442, 444]; 
The Inca, 130 F. 36 [aff 148 F. 363, 78 
C.C.A. 273]; The Florence, 88 F. 302; 
The T. J. Schuyler, 41 F. 477. 


[a] Snags and sunken ships.—‘‘The 
master of the tug is bound to know 
of snags, sand bars, sunken barges 


}and other dangers of navigation.” 


The Florence, 88 F. 302, 303. 


& The Marie-Palmer, 191 F. 79 
[aff sub nom. South Atlantic Towing 
Co. vy. Chaney, 202 F. 1028, 120 C.C.A. 
664]; Berry v. Ross, 47 A. 512, 94 Me. 
270. 


[a] Shoals marked by government 
for a sufficient length of time should 
be known to the master of atug. The 
Marie Palmer, 191 F. 79 [aff sub nom. 
South Atlantic Towing Co. v. Chaney, 
202) B®) 1023; 120 C:C.A. 664]. 


9. The Margaret v. Bliss, 94 U.S. 
494, 24 L.Ed. 146;. Coastwise Transp. 
Corporation v. U. S., 438 F.(2d) 401; 
The W. H. Baldwin, 271 F. 411; The 
Allegheny, 252 F. 6, 164 C.C.A. 118; 
Gilchrist Transp. Co. v. Great Lakes 
Towing Co., 237 F. 432 [aff 248 F. 
1019, 160 C.C.A. 362]; White v. Up- 
per Hudson Stone Co., 248 F. 893, 160 
C.C.A. 651; Baltimore & Boston Barge 
Co. vy. Knickerbocker Steam Towage 


from the commencement until the completion of the 


Co., 159 F. 755 [aff 170 F. 442, 444]; 
The Inea, 148 EF. 363; 78 CC. A. 278; 
The Florence, 88 F. 302; The T. J. 
Schuyler, 41 F. 477; The Merrimac, 
17 F.Cas.No. 9,478, 2 Sawy. 586; Berry 
v. Ross, 47 A. 512, 94 Me. 270; Car- 
penter v. Hastern Transp. Line, 67 
Barb. 670) [aff 71 N.¥.-574]. 


[a] Set of the tide must be known 
to the captain of a tug operating on 
a tidal river, and where his ignorance 
of the fact that the tide set toward a 
certain pier caused him to bring his 
tow in dangerously close proximity 
thereto, so that the tow was damaged 
by striking the pier, the tug was li- 
able for the damage. The Allegheny, 
252 BE. 6, 164 C.C.A. 118. 


[b] State of tides must be known 
to the ‘tug. Baltimore & Boston 
Barge Co. v. Knickerbocker Steam 
rile Co., 159 F. 755 [aff 170 F., 442, 


{c] Time of flood and ebb should 
be known and taken into account by | 
the navigators of a tug. Carpenter 
v. Eastern Transportation Line, 67 
Barb. <GNey.) 570. 


[d] Tow and effect of tide should 
be known to the master of a tug. 
The Florence, 88 F. 302. 


10. McWilliams Bros. v. Director 
General of Railroads, 271 F. 931; The 
Marie Palmer, 191 F. 79 [aff sub nom. 
South Atlantic Towing Co. v. Chaney, 
202. 1.023) 120) C: CA. 4664]i57, 4B. er. 
Wood & Bros. v. Harbor Towboat Co., 
McGloin (la.) 121; Berry v. Ross, 
47 A. 512, 94 Me. 270. 


11. The Louisa, 209 F. 1001 [aff 
215 F. 92, 131 C.C.A. 400]. 


[a] Submerged rock in channel, 
neither marked on chart nor known 
generally to local pilots, need not be 
known to a tug master in the exer- 
cise of reasonable skill and care. The 
Louisa, 209 F. 1001 [aff 215 F. 92, 131 
C.C.A. 400]. 


12. Great Lakes Towing Co. v. 
Alva S. S. Co., 261 F. 261. 


13. Termination of towage con- 
tract see supra § 8. 


14. Henry Du Bois Sons Co. v. 
Pennsylvania R. Co., 47 F.(2d) 172; 
The Bronx, 14 F.(2d) 482 [aff 24 F. 
(2d) 1016]; Doherty v. Pennsylvania 
R. Co., 269 F. 959 [aff sub nom. The 
Hercules, 261 F. 529]; Gilchrist 
Transp. Co. v. Great Lakes Towing 
Co., 2837 F. 432 [aff 248 F. 1019, 160 C. 
C.A. 362]; The Harry M. Wall, 187 F. 
278. 

Mooring see infra §§ 112, 113. 


15. Henry Du Bois Sons Co. v. 
Pennsylvania R. Co., 47 F.(2d) 172. 


16. The Printer, 164 F. 314, 90 C.C. 
A. 246 [aff 155 KF. 441]; Limpangco 
Sons v. Yangeo SS. Co., 34 Philippine 
597. 

17. The Printer, 164 F. 314, 90 C.C. 
A. 246 [aff 155 F. 441]; Limpangco 
Sons v. Yangco SS. Co., 34 Philippine 
597. 
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Fact that tow breaks adrift, due to the fault of 
the tug, does not discharge the tower of its duty.'® 


[§ 64] 5. Effect of Injury or Disablement of Tow. 
As a general proposition, a tug whose tow is in- 
jured or disabled during the towage service, 
without fault on the part of the tug, must use rea- 
sonable diligence to ake the tow and shield her 
She is under obligation 
to do all that is Ee te within her power, ac- 
cording to the particular circumstances of the oc- 
casion and situation, to complete the towage serv- 
ice,2° or, if this is impracticable, to carry her tow 
to a place of safety when this can be done.?? 
the tug is only bound to employ those means which 
are consistent with her own safety. 
while in the custody of the tug, is wrecked and sunk 
by reason of the latter’s negligence, the duty of 


from additional injury.* 


18. In re Pennsylvania R. Co., 48 
F.(2d) 559 [rev sub nom. The Brin- 
ton, 35 F.(2d) 543 and cert den sub 
nom. James McWilliams Blue Line, 
Ine. v. Pennsylvania R. Co., 52 S.Ct. 
21, 284 U.S. 640, 76 L.Ed. 544]. 


19. The Czarina, 112 F. 541; The 
Carbonero, 106 F. 329, 45 C.C.A. 314 
[aff.122 F. 753, 58 C.C.A. 553, cert den 
24 S.Ct. 842, 191 U.S. 570, 48 L.Ed. 
306]; The Young America, 31 F. 749, 
24 Blatchf. 479; Abbey v. Robert L. 
Stevens, 1 F.Cas. No. 8, 22 How.Pr. 
CNEY2) 78. 


Abandonment of tow see infra §§ 
115-118. 


20. The Young America, 31 F. 749, 
24 Blatchf. 479 (duty fulfilled). 


21. The Young America, supra. 


22. The Mosher, 17 F.Cas.No. 9,- 
874, 4 Biss. 274. 


[a] When laying by tow would en- 
danger tug, there is no obligation to 
lay by. The Mosher, 17 F.Cas.No. 9,- 
874, 4 Biss. 274. 


23. The D. Newcomb, 16 F. 274. 


24. The Asher J. Hudson, 154 F, 
B04); S83 CC. A. 4143 -faff 145 -y 731}: 
The Carbonero, 122 F. 753, 58 C.C.A. 
553 feert den 24 S.Ct. 842, 191 U.S. 
570, 48 L.Ed. 306, and aff 106 F. 329, 
45 C.C.A. 314]; The Czarina, 112 FE. 
541; Barney Dumping Co. v. The R. 
C. Veit, 56 F. 122; The Miranda, 40 F. 
533 [aff 43 . 309]. 


25. Of tow see infra §§ 122-125. 


26. The Lady Pike, 21 Wall. (U.S.) 
1, 22 L.Wd. 499; Tebo v. Jordan, 67 
Hun 392, 22 N.Y.S. 156. 


{a] In order to be seaworthy (1) 
the law does not require a vessel to 
be capable of withstanding every 
peril (Standard Transp. Co. v. Great 
Lakes Towing Co., 260 F. 327 [aff 270 
F,. 215]; The Allie & Evie, 24 F. 745), 
(2) nor that a tug be capable of rescu- 
ing her tow in all weather (Standard 
Transp. Co. v. Great Lakes Towing 
Co., supra; The Allie & Evie, supra). 
(8) The defense of unseaworthiness 
is not made out by showing that “a 
stouter ship might have survived the 
peril.” The Allie & Evie, supra. 


27. The Lady Pike, 21 Wall. (U.S.) 
1, 22 L.Hd. 499; Standard Oil Co. v. 
Shipowners’ & Merchants’ Tugboat 
Co., 17_E.(2d) 366; ‘The R. G. Town- 
send, 278 F. 726; The Richard F. 
Young, 245 F. 499; Gilchrist Transp. 
Co. v. Great Lakes Towing Co., 237 F. 
432 [aff 248 F. 1019, 160 C.C.A. 362]; 
The J. S. T. Stranahan, 165 F. 4389, 91 
C.C.A. 498; The B. T. Williams, 126 F. 
STG satin ey.) 2d ol “C.C, Ay Poot 
The Startle, 115 F. 555; The Allie & 
Evie, 24 F. 745; The James P. Don- 
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tug can be held 


although 


and Manning of 


But not liable.®° 


22 


If the tow, 
must be properly 


aldson, 19 F. 264 [aff 21 F. 671, certi- 
fied and determined 17 S.Ct. 951, 167 
U.S. 599, 42 L.Ed. 292]; Dunn v. The 
Young America, 8 F.Cas.No. 4,178, 14 
Phila. (Pa.) 532; The Francis King, 
9 EF.Cas.No. 5,042, 7 Ben. 11; The 
Merrimae, 17 F.Cas.No. 9,478, 2 Sawy. 
586; The West Cock, [1911] Pe 208; 
The Maréchal Suchet, [1911] P. 1; 
The Ratata, [1897] P. 118 [aff [1898] 
A.C. 513]; The Undaunted, 11 P.D. 46 


“Undoubtedly a tug owner ea pine 
ly undertakes to furnish a vessel of 
sufficient capacity and power for the 
performance of the contemplated 
service under ordinary conditions.” 
Standard Oil Co. v. Shipowners’ & 
Merchants’ Tugboat Co., supra. 


[a] “Primary obligation of a tug 
owner under a towage contract may 
be described as a duty to provide a 
tug which, at the time of the contract, 
or at the commencement of the opera- 
tions of towage under the contract, 
is efficient to perform the towage 
services which the tug undertakes to 
perform in circumstances reasonably 
to be expected.” The West Cock, 
PI9TL]) B.-208,- 215. 


[b] Very fact that tug was unable 
to tow vessel, that is, unable to do the 
work which she contracted to do, is 
evidence that she was inefficient, or 
that there was inefficiency or want of 
care or skill on the part of her mas- 
ter or crew. The Maréchal Suchet, 
[ta Sys ta fg Bors at 


[e] Tug built for harbor service 
and towing in inland waters should 
not be employed for ocean service. 
The Richard F. Young, 245 F. 499. 


[d]_ Striking drawbridge.—Tugs 
were liable for injury to a large ves- 
sel, which they were towing, by col- 
lision with the pier of a drawbridge, 
on the ground that they were without 
sufficient power safely to handle the 
vessel under the conditions of the 
current. Gilchrist’ Transp." Go... v. 
Great Lakes Towing Co., 237 F. 432 
[aff 248 F. 1019, 160 C.C.A. 362]. 


[e] “Question is a practical one 
of reasonable sufficiency for the par- 
ticular trip, in the judgment of skill- 
ful and prudent navigators.” Stand- 
ard Oil Co. v. Shipowners’ & Mer- 
Gene Tugboat Co., 17 F.(2d) 366, 

[f] Reasonable adequacy for the 
towing service undertaken is suffi- 
rete: 2 Hardy, 229 F. 985, 144 C. 


Capacity of tug in connection with 
make-up of tow see infra § 76. 


28. See infra § 66. 
29. See infra § 68. 


30. The O’Brien Brothers, 14 F.. 


[§ 66] 2. Equipment—a. In General. 


hl eid oe al Aa 
Aware 


[§§ 63-66 


rescue, if practicable, is upon the tug.23 Before the 


liable in damages, it must appear 


that the tow might have been saved in the exercise 
of good seamanship if. the tug had promptly gone 
to her assistance.** 


[§ 65] B. Seaworthiness, 


‘Capacity, Equipment, 
Tug?5>—1. In General. The tower 


impliedly undertakes to furnish a seaworthy tug,?° 
of sufficient capacity and power to perform the sery- 
ice undertaken,27 properly equipped?* and manned.” 


Latent defects. For damage to the tow result- 
ing from a latent defect in the tug, the latter is 


The tug 
equipped with the necessary fittings 


and appliances,?! in good condition,?? and should 


(2d) 447. 


[a] Steering gear.—Where the 
chain in a tug’s steering gear had 
been purchased from a reputable con- 
cern and been subjected to the usual 
and customary tests, but nevertheless 
had a latent defect causing it to break 
under conditions resulting in injury 
to the tow, the tug and her owners 
were not liable for damage arising 
from such injury. The O’Brien Broth- 
ers, 14 F.(2d) 447. 


31. U.S.—The Lady Pike, 21 Wall. 
1, 22 L.Ed. 499; The Fred’k Lennig, 
45 F.(2d) 691; The Richard F. Young, 
245 FEF. 499; The Enterprise, 228 F. 
131; Farrell v. Port Johnston Towing 
Co., 156 F. 871; The Britannia, 148 F. 
495; Baker-Whiteley Coal Co. v. Nep- 


tune Nav. Co. 120 “. 247,56 CieoAe 
83; The M. M. Caleb, 17 F.Cas.No. 
9,681, 5 Ben. 163 [aff 17 F.Cas.No. 


9,683, 10 Blatchf. 467]. 


Hawaii.—Pone yv..The Fearless, 3 
Hawaii Fed. 209. 


Philippine.—Limpangeo Sons 
Yangeo SS. Co., 34 Philippine 597. 


Eng.—The ‘Maréchal Suchet, ere 
P. 133° The Undaunted; 11d) Pib.s46s 
Ward v. McCorkill, Lush. 335, 15 
MooreP.C, 133, 15 Reprint 444, 167 Re- 
print 149. 


B.C.—Wattsburg Lumber Co. v. W. 
E. Cooke Lumber Co., 16 B.C, 154. 


oe William Samson, 4 Que. 


[a] Bronze steering cable instead 
of steel was improper equipment for 
a tug employed in ocean service, al- 
though adequate for the harbor serv- 
ice for which the tug was designed 
and, where the bronze cable broke un- 
der the strain at sea, the tug was li- 
able for the resultant injury to the 


Ve 


HON The Richard F. Young, 245 F. 
[b] Where breaking of defective 


rudder chain of tug prevented her 
from protecting her tow in a storm, 
so that the tow was swept against a 
rock and sank, the original unsea- 
worthiness of the tug rendered the 
tower liable for the damage. The M. 
Mis. Caleb, Lis RiCasiNowO.6835 > ao 
Blatehf. 467 [aff 17 F.Cas.No. 9, 681, 5 
Ben. 163]. 


[c] Tug must furnish “safe, sound 
and reasonable appliances and instru- 
ments for the service to be per- 
formed.” Limpangeo Sons v. Yangeo 
SS. Co., 34 Philippine 597, 603. 


Hawsers see infra § 67. 


Failure to use auxiliary steering 
cr see infra § 94 text and note 47 


@2. The Westchester, 254 F. 576, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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mes 


§§ 66-69] 


have the necessary maps** 
of fuel.3+ 


[§ 67] b. Hawsers.*® 


erly have been exposed to.*® 
[§ 68] 3. Manning. 


and an adequate supply 


A tug should be equipped 
with enough hawsers,*® and with hawsers of suffi- 
cient strength to hold her tow under any conditions 
reasonably to be anticipated,’ and is liable for in- 
jury resulting from unfitness in such respects. 
tower is, however, obligated merely to exercise rea- 
sonable skill and care to provide a proper hawser,?® 
and the mere parting of the hawser under the stress 
to which it was subjected does not establish want 
of capacity to resist such strains as it should prop- 


The tug must be provided 


TOW AGE 
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quate officers,*® 
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officers and crew.42, While lack of competent. officers 
renders a tug unseaworthy,** the mere fact that 
an otherwise competent officer lacks a requisite li- 
eense has been held insufficient to render the tug 
unseaworthy or to impose liability for loss.*4 


Intoxication of tug master rendering him incom- 
petent is a breach of the obligation to furnish ade- 


although the owner of a tug let 


on a time charter does not personally warrant a 
pilot thereof will not become intoxicated.*® 


[§ 69] ©. Make-Up of Tow.—1. In General. 
a general rule it is the duty of a vessel which under- 


As 


takes to tow other boats to see that the tow is prop- 


with a sufficient*® and competent*! complement of 


166 C.C.A. 134; The Enterprise, 228 
F. 131; The M. M. Caleb, 17 F.Cas.No. 
9,683, 10 Blatchf. 467 [aff 17 F.Cas. 
No. 9,681, 5 Ben. 163]. 


{a] Propeller shaft.—The unex- 
plained breaking of the propeller 
shaft of a tug in charge of a tow 
eannot be deemed an inevitable ac- 
cident,. merely because a piece was 
found broken out of the propeller, 
but the break must be deemed the re- 
sult of the fault of the tug. The 


ag neemeSt er 254-5. (6657166) C.C. A: 
34. 
[b] Rudder.—Examination of a 


tug while employed on a towage con- 
tract was not such as to exonerate 
her from liability for the loss of a 
tow through the breaking of the tug’s 
rudder. The Enterprise, 228 F. 131. 


Latent defects see supra § 65 text 
and note 30. 


33. Osterhoudt v. Hedger Transp. 
Cor. 42_F.(2d) 561. 


[a] Map of harbor.—Where a tug 
eaptain failed to seek refuge from a 
storm in a nearby harbor, partly be- 
cause he had no map thereof, and con- 
tinued toward a more distant port of 
refuge, losing his tows, the fact that 
the tug had no map of such harbor 
was not a legal excuse for continuing 
but was in itself remiss. Osterhoudt 
y. Hedger Transp. Co., 42 F.(2d) 561. 


34. Coleman v. Aiken, 242 F. 239, 
155 C.C.A. 79 [rev The Monarch, 235 
F. 795]; The Frank G. Fowler, 8 F. 
340; Pope v. Fearless, 3 Hawaii Fed. 
207; The Undaunted, 11 P.D. 46. 


35. Use of proper hawser in make- 
up of tow see infra §§ 73-75. 


36. Osterhoudt v. Hedger Transp. 
Co., 42 F.(2d) 561. 


[a] Lack of spare hawser, which 
could have been used to save a tow 
after she broke adrift, was no excuse 
for the tug’s failure to render assist- 
ance necessary after the hawser, orig- 
jnally in poor condition, broke during 


towage. Osterhoudt v. Hedger 
Transp. Co., 42 F.(2d) 561. 
87. The Archie Crossman, 282 F. 


821; The Nettie, 170 F.-526; In re 
Moran, 120 F. 556; The Columbia, 109 
FE. 660, 48 C.C.A. 596; The Francis 
King, 9 F.Cas.No. 5,042, 7 Ben. 11. 


38. American Towing & Lighter- 
ing Co. of Baltimore v. Baker-White- 
ley Coal Co., 84 A. 182, 117 Md. 660, 
Ann.Cas.1914A 46. 


39. Reilly v. Cornell Steamboat 
Cones Es 60, 130 (6.C AW 500) "The 
Ashbourne, 112 F. 687 [aff 120 F. 1018, 
56 C.C.A. 678]; The Joggins Raft, 43 
F. 309 [aff 40 F. 533]. 

[a] Chafing of hawser improperly 
fastened on the tow, so that it was 
eut through in rough water, does not 


establish insufficiency of the hawser 
to stand proper strains, nor render 
the tug liable for the resultant loss 
of the tow. Reilly v. Cornell Steam- 
boat Co., 214 F. 60, 130 C.C.A. 500. 


40. The Charlotte, 285 F. 84 [aff 
299 F. 595 (cert den 45 S.Ct. 91, 266 
U.S. 604, 69 L.Ed. 463)]; The Arm- 
strong, 1 F.Cas.No. 450, Brown Adm. 
130; The Lyon, 15 F.Cas.No. 8,645, 
Brown Adm, 59; The Victor, 28 F.Cas. 
No. 16,933, Brown Adm. 449. 


[a] Tug’ whose master also acts 
as pilot and engineer (1) is not prop- 
erly manned. The Armstrong, 1 F. 
Cas.No. 540, Brown Adm. 130; 
Victor, 28 F.Cas.No. 16,933, Brown 
Adm. 449. (2) The responsible char- 
acter of the occupation of tugs re- 
quires that there should be some 
competent person in charge of their 
navigation, separate and _ distinct 
from the wheelsman, and who has no 
other duties when the tug is in actual 
service. The Victor, supra. 


41. The Lady Pike, 21 Wall. (U.S.) 
1, 22. L.Bd.—499; The Richard, F. 
Young, 245 F. 499; The Lyon, 15 F. 
Cas.No. 8,645, Brown Adm. 59; Pope 
v. Fearless, 3 Hawaii Fed. 209; Tebo 
v. Jordan, 67 Hun 392, 22 N.Y.S. 156; 
The William Samson, 4 Que. 306. 


[a] Seasick sailors not competent 
for ocean towage. The Richard F. 
Young, 245 F. 499. 


{[b] Tug “meets the full measure 
of its obligaticn if in charge of men 
who possess and exercise the skill and 
care ordinarily exercised by those 
having experience in like service.” 
pee Hardy, 229 F. 985, 986, 144 C.C.A. 
267. 


42. Knowledge of conditions see 
supra § 62. 


Lookouts see infra § 79. 


43. Tebo v. Jordan, 67 Hun 392, 22 
IN. YS; 156. 


[a] Lack of licensed pilot may 
render tug liable for damage to tow 
from collision with canal abutment, 
where the pilot in charge’ was negli- 
gent. The Charlotte, 285 EF. 84 [aff 
299 F. 595, and cert den 45 S.Ct. 91, 
266 U.S. 604, 69 L.Ed. 463]. 


Seaworthiness in general see su- 
pra § 65. 


44. The Blue Bell, 189 F. 824; Tebo 
Vevordan, 147) NY. 38%5.42) NBs. 190. 


[a] That pilot of tug was not li- 
censed as required by U. S. Rev. St. 
(1878) §§ 4401, 4427 does not render 
the tug unseaworthy, where the pilot 
was in fact competent. Tebo v. Jor- 
dan, 42 N.E. 191, 147 N.Y. 387. 


[b] Ocean, but not river, license.— 
Where the master of a tug was a li- 
censed mariner on the Atlantic Coast, 
and, at the time of the loss of part of 


erly made up** and that it remains so throughout 


a raft in the Potomac River which he 
was towing, it appeared that he prop- 
erly navigated his boat and tow, it 
was not material that he had no li- 
cense for such river. The Blue Bell, 
189 FE. 824. 


45. Pope v. 
Fed. 209. 


46. The Ice King, 261 F. 897 [rev 
256 F. 895, cert den sub nom. Morris 
& Cumings Dredging Co. v. Cornell 
Steamboat Co., 40 S.Ct. 180, 251 U.S. 
559, 64 L.Ed. 414]. 


[a] Ilustration.—There is no 
personal liability of the owner on an 
implied warranty ‘that a tug under a 
time charter for towage purposes 
shall remain seaworthy and properly 
manned and equipped at all times 
during the charter term, so that for 
damages arising from intoxication of 
a pilot the owner is not personally 
liable. The Ice King, 261 F. 897 [rev 
256 F. 895, cert den sub nom, Morris 
& Cumings Dredging Co. v. Cornell 
Steamboat Co., 40 S.Ct. 180, 251 U.S. 
559, 64 L.Ed. 414]. 


47. The Quickstep v. Byrne, 9% 
Wall. (U.S.) 665, 19 L.Ed. 767; The 
Redmar, 51 F.(2d) 501; The Katie 
E., 46 F.(2d) 534; The St. Paul, 171 
FF. 606: The Edwin Terry, 162 F. 309, 
89 C.C.A. 17; The El Rio, 162 F. 567; 
Baltimore, ete., Barge Co. v. Knicker- 
bocker Steam Towage Co., 159 BF. 755 
{aff 170 F. 442, 444, 95 C.C.A. 612, aff 
170 F. 444, 95 C.C.A. 614]; The Bri- 
tannia, 148 F. 495; The Edwin Terry, 
145 F. 837 [rev on other grounds 162 
F. 309, 89 C.C.A. 17]; Cotton v. Almy, 
141 F. 358, 72 C.C.A. 506; The Julia, 
91 EF. 171; The Florence, 88 F. 302; 
The W. J. Keyser, 56 F. 731, 6 C.C.A. 
101; The Pres. Briarly, 24 F. 478; 
Bust v. Cornell Steamboat Co., 24 F. 
188; The Bordentown, 16 F. 270; The 
Stranger, 23 F.Cas.No. 13,525, Brown 
Adm. 281; The Sweepstakes, 23 F. 
Cas.No. 13,687, Brown Adm. 509; Ber- 
ry v. Ross, 47 A. 512, 94 Me. 270; Ber- 
wind-White Coal Mining Co. v. Down- 
er Towing Corporation, 196 N.Y.S. 238, 
119 Mise. 315; Tilley v. Beverwyck 
Towing Co., 29 Misc. 581, 61 N.Y.S. 
495 [aff 66 N.Y.S. 1146]. 


[a] Duties enumerated.—When the 
master of a tug undertakes to trans- 
port a barge he must supply the 
means for that purpose. He must 
not only furnish motive power but 
he must direct her location, whether 
on the port or the starboard side, 
whether she shall be the inside boat 
or the outside one, when and how she 
shall be lashed to other boats, with 
what fastenings she shall be secured 
as she is dragged through the water, 
whether she shall go fast or slow, 
when, if at all, she shall drop astern, 
when she shall go to harbor, how long 
remain there, and what shall be her 
course of navigation. Eastern Transp. 
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the towage.‘® The tug master is obligated to know 
the proper method of making up tows*® and is en- 
titled to use his own judgment in this respect.°° 


Where one of number of towed ships becomes un- 
fit during voyage, so that she is a menace to the 
others, the tug is under a duty to remove her as 
soon as reasonably possible and, if she thereafter 
continues with such unfit vessel in tow, becomes liable 
for resultant damage to other ships in the tow.°* 


[§ 70] 2. Arrangement of Vessels—a. In General. 
The tug master is bound to arrange his vessels in 
tow, with the view of securing the safety of all 
with whom he contracts,°2 and no tow should be 
subjected to any unreasonable hazard.®* Regard 
should be had to the character of the vessels,°* with 
knowledge of which the tug master is charged,°® 
the channels through which they are to pass,°® and 
all other matters bearing on their safe transporta- 
tion.°* 


TOWAGE 
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under a bridge,®° with an arrangement of tows im- 
proper under existing conditions, is negligence ren- 
dering the tower liable for damage to the tow caused 
by striking the bridge or its appurtenances.®° 


[§ 71] b. Order in Which Towed. When the tug 
has full control of the vessels towed, it is her duty 
to arrange the order in which they shall be towed,°* 
and the relative positions of tug and tow.°? Gen- 
erally speaking, vessels of heavy draft should. be 
placed behind those of lighter draft,°* boats unfit 
for the front tier should be placed in a more pro- 
tected location,®+ and, where a vessel known to be 
a bad steerer is placed behind another tow, the tug 
is responsible for a collision between the two.°° 


Hawser tiers. Barges are expected, if in seaworthy 
condition, to be strong enough to withstand the 
strain of being towed in hawser tiers.®°*® 


Push-boat arrangement with one tow ahead of the 
tug is not per se a fault.°” 


55 69-71 


Attempting to pass through a drawbridge,>*® or 


Line v. Hope, 95 U.S. 297, 24 L.Ed. 
477; The Inca, 148 F. 363, 78 C.C.A. 
273. 


[b] Improper manner of making 
up tow constitutes negligence on the 
part of the tug. The Redmar, 51 F. 
(2d) 501. 


Duty of tow see infra § 126. 


4g. The Charlotte, 285 F. 84 [aff 
299 F. 595 (cert den 45 S.Ct. 91, 266 
U.S. 604, 69 L.Ed. 463)]; The Al- 
legheny, 252 F. 6, 164 C.C.A. 118. 


[a] Constant observation required. 
—It is not sufficient for the master 
of a towing tug to see that his tow is 
properly made up; but it is his duty 
to keep it under constant observation, 
and to see that it remains in proper 
eondition, The Allegheny, 252 F. 6, 
164 C.C.A, 118. 


49. The El Rio, 162 F. 567. 


50. The Sweepstakes, 23 F.Cas.No. 
13,687, Brown Adm. 509. 


[a], Request by masters of tow to 
divide the vessels composing it, and 
take them separately through a nar- 
row channel, would not create an ob- 
ligation on the part of the tug to do 
so. The Sweepstakes, 23 F.Cas.No. 
13,687, Brown Adm. 509. 


51. Scott v. Cornell Steamboat Co., 
59 F. 638. 


[a] Wessel in danger of breaking 
up should be removed within a rea- 
sonable period and, where she is not 
removed and subsequently breaks in 
tow under the strain of continued 
towing and her after end strikes an- 
other ship in the tow, causing dam- 
age to the latter, the tug is responsi- 
ble for such damage. Scott v. Cornell 
Steamboat Co., 59 F. 638. 


52. The Edmund L. Levy, 128 F. 
688, 63 C.C.A. 235; The Niagara, 20 
FH. 152; The Zouave, 30 F.Cas.No, 18,- 
221, Brown Adm. 110. 


53. The Niagara, 20 F, 152; The 
Bordentown, 16 F. 270. 


54. The Redmar, 51 F.(2d) 501; 
Orhanovich v. The America, 18 F. 
Cas.No. 10,568, 14 Phila. (Pa.) 515; 
Neal v. Scott, 25 Ind. 440. 


55. The Katie H., 46 F.(2d) 534, 

[a] Freeboard amidships of only 
eight inches, on a barge towed by a 
tug, was a condition with knowledge 
of which the tug master was charged, 


The Katie E., 46 F.(2d) 534. 


56. The Florence, 88 F. 302; Ovrha- 
novich v. The America, 18 F.Cas.No. 
10,568, 14 Phila. (Pa.) 515. 


P ae to know channels see supra 


57. Orhanovich v. The America, 18 
F.Cas.No. 10,568, 14 Phila. (Pa.) 515; 
The Sweepstakes, 23 F.Cas.No. 13,- 
687, Brown Adm. 509. 


58. The Thomas J. Cleaver, 52 F. 
(2d) 913; Kiernan v. Lake Champlain 
Transp. Co., 273 F. 499; Booye v. 
L’Engle, 57 F. 306. 


[a] Failure to divide long tow.— 
A tug which undertook to pass 
through a bridge draw at night, when 
there was a variable and gusty wind, 
with a tow of eighteen boats, nine 
hundred to one thousand feet long, 
and the last half of the tow light, was 
liable for injury to some of the rear 
boats by striking the bridge piers, as 
the tow should have been divided be- 
fore attempting the passage. Kier- 
nan v. Lake Champlain Transp. Co., 
273 F. 499. 


[b] It is duty of tug to take her 
tow alongside or at least to use short 
hawser (1) in running through a 
draw, and it is negligence for a tug 
to tow a vessel through a draw with 
a long hawser (Booye v. L’Engle, 57 
F. 306), (2) especially on a course 
diagonal to the draw (Booye v. L’- 
Engle, supra). 


[ec] Towing two abreast.—A mas- 
ter of a tug who attempted to bring 
barges abreast through a drawbridge, 
having a narrow passage, without 
knowledge of tidal and stream condi- 
tions, was at fault, and the tug and 
master-owner were liable for damage 
resulting to the barge. The Thomas 
J. Cleaver, 52 F.(2d) 918 [aff in part 
and rev in part 39 F.(2d) 183]. 


59. The Allegheny, 252 F. 6, 164 
C.C.A, 118. 


[a] Disarrangement of tow.—A 
tug was not exonerated from fault for 
permitting its tow to swing against 
a bridge pier by the fact that the tow 
was disarranged by another tug, 
which without its knowledge removed 
one of the boats while moving, where 
this occurred an hour before the col- 
lision and could have been. readily 
discovered. The Allegheny, 252 F. 
6, LES ClCcAy Sy 


Tows in tandem. 


Where the use of a tandem ar- 


60. Hitting bridges generally see 
infra §§ 104, 105. 


61. Peace River Phosphate Mining 
Co. v. Mulqueen, 285 F. 102; The Hd- 
win. TNerry,. £62... 309) ¥8S CiCr Aa Ane 
The Morton, 17 F.Cas.No. 9,864, Brown 
Adm. 137; The Sweepstakes, 23 F.Cas. 
No. 13,687, Brown Adm. 509. : 


[a] Captain of tug in sole com- 
mand is under a duty to arrange the 
barges in the tow as he deems best 
for their safety. Peace River Phos- 
page Mining Co. v. Mulqueen, 285 F. 


Y eng as dominant mind see supra § 


nose The Inca, 148 F. 363, 78 C.C.A. 


63. The Morton, 17 F.Cas.No. 9,- 
864, Brown Adm. 137; The Sweep- 
stakes, 23 F.Cas.No. 13,687, Brown 
Adm. 509; The Zouave, 30 F.Cas.No. 
18,221, Brown Adm, 110. ; 


64. The Ganoga, 130 F. 399 [aff 135 
F. 747, 68 C.C.A. 385]; The Niagara, 
20) B. L52. 


[a] Deeply loaded boats with open 
decks should not be placed in the 
front tier, but on the inside, under 
the protection of other boats. The 
Ganoga, 130 F. 399 [aff 135 F. 747, 68 
C.C.A. 385]; The Niagara, 20 EF. 152. 


[b] When notice is given that 
boat is unfit to go in front tier, those 
who make up the tow are bound to 
take notice thereof; and if put in the 
front tier without the captain’s con- 
sent, it will be at the risk of the tug. 
The Niagara, 20 F. 152: See also The 
Bordentown, 16 F. 270 (holding that 
a simple objection or protest by the 
captain of the tow against being put 
in the hawser tier was not sufficient 
to relieve him of joint liability, it ap- 
pearing that his objection was not on 
the ground that his boat was unfit for 
that place, and that he did not object 
= eo along with the tow in that posi- 

ion). 


65. Orhanovich v. The America, 4 
F. 337; Orhanovich v. The America, 
aaa! et 10,568, 14 Phila. (Pa.) 


Liability of tug for collision dam- 
Rene tow generally see infra §§ 88— 


66. McGee v. Davis, 6 F.(2d) 959, 
67. The Herkimer, 52 F.(2d) 41 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 71-7 


rangement of tows may or may not be wise under 
existing conditions, the tug will not be deemed neg- 
In other words, towing 
tandem is not negligence where in accordance with 
good seamanship,®® although it is negligence where 
clearly contrary to nautical experience and wisdom 


gent in towing tandem.*® 


under the conditions prevailing.‘° 
[§ 72] c. Distance Apart.71 
of tows.7? 


[rev sub nom. Norris Grain Co. of 
New York vy. Empire Canal Corpora- 
tion, 42 F.(2d) 482, and cert den 52 
S.Ct. 42, 284 U.S. 665, 76 L.Ed. 563]. 


apa Taft v. Carter, 59 Barb. (N.Y.) 


[a] When experts differ as to 
which of two methods is safer, the 
master of a steamer engaged in tow- 
ing boats is not to be deemed guilty 
of negligence or want of skill because 
he towed such boats two abreast, in- 
stead of in single file, through a dan- 
gerous place. Taft v. Carter, 59 Barb. 
CNG Ys) 0% 


p Brie The Lizzie D. Shaw, 47 F.(2d) 


[a] Entering Delaware and Chesa- 
peake Canal with tow of two barges 
tandem did not constitute negligence, 
unless the master of the tug made a 
decision contrary to nautical experi- 
ence and good seamanship. The Liz- 
zie D. Shaw, 47 F.(2d) 820. 


[b] Unexpected obstruction.—Tow- 
ing a large and a small barge tandem 
in the Delaware and Chesapeake 
Canal, notwithstanding exacting wa- 
ter conditions, was not negligence, 
and the fact that the tug encountered 
an unexpected hazard of stranded 
barges in the canal did not make the 
original tandem arrangement a neg- 
ligent act.. The Lizzie D. Shaw, 47 
F.(2d) 820. 


70. Daly v. 
257 EF. 761. 


Method of towage through ice see 
infra § 82. 


71. Length of limes see infra § 73. 


72. The Edwin Terry, 162 F. 309, 
89 C.C.A. 17; The Morton, 17 F.Cas. 
No. 9,864, Brown Adm. 137. 


[a] Negligence shown.—(1) A tug 
is liable for injury to a scow in tow 
from the swell caused by a passing 
steamer, where the injury was the re- 
sult of improper make-up of the tow, 
in fastening the boats within four or 
five feet of the tug. The St. Paul, 171 
F. 606. (2) A steam tug, placing a 
poat with a raked bow and higher 
freeboard behind a barge on short 
lines, permitting it to pound the stern 
of the barge, was negligent and liabfe 
for damages caused to the rear boat 
because of her riding up on the for- 
ward boat and pounding the stern of 
the latter. - The Redmar, 51 F.(2d) 
501. 


[b] Negligence not shown.—A tow, 
a barge in which was injured by the 
swell of a passing steamer, was not 
faultily made up, because of some 
barges being only four or five feet 
apart. The Luke, 19 F.(2d) 923 [aff 
sub nom. Jacobus Grauwmiller Co. v. 
The Alexander Hamilton, 19 F.(2d) 
925]. 


Pennsylvania R. Co., 


73. Duty of tug to be equipped 
with adequate hawsers see supra § 67. 


74 The Quickstep v. Byrne, 9 
Wall. (U.S.) 665, 19 L.Ed. 767; The 
Edwin Terry, 145 F. 837 [rev on other 


grounds 162 F. 309, 89 C.C.A. 17]; The 


Ordinarily the tug 
should prescribe the distance apart of different tiers 
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[§ 73] 3. Use of Hawsers?*—a, In General. Gen- 
erally speaking, the tug and its operators are under 
a duty to see that proper and sufficient lines are 
used in making up the tow,‘ that the lines employed 
are in good condition’® and of the proper length,7* 
quality,? and strength,’® and that they are securely 
The tug is protected from liability for 


loss of a tow claimed to be due to a faulty method 


of attaching hawsers if the method was customary 
and such as a prudent navigator would have em- 


ployed under existing conditions.®° 


Benjamin H. Whorford, 290 F. 816; 
ae v. Ross, 47 A. 512, 514, 94 Me. 


“In the nature of the employment, 
the officers of the tug can tell better 
than the man in the tow whst sort of 
a line is required to secure the ves- 
sels in tow, and to keep them in posi- 
tion.” Berry v. Ross, supra. 


[a] If double lines were required 
between the first and ‘the second tow, 
the tug was at fault for failure to 
make up the tow with such lines. 
ae Benjamin H. Whorford, 290 F. 


75. Osterhoudt v. Hedger Transp. 
Co., 42 F.(2d) 561. 


[a] Using chafed hawser renders 
the tug liable for damage to a tow 
resulting from breakage of the haw- 
ser. Osterhoudt v. Hedger Transp. 
Co., 42 F.(2d) 561. 


76. The Teaser, 246 F. 219; The 
Domingo de Larrinaga, 172 F. 264; 
The Inca, 148 F. 363; The Morton, 17 
F.Cas.No. 9,864; Berry v. Ross, 47 A. 
512, 94 Me. 270; Berwind-White Coal 
Mining Co. v. Downer Towing Corpo- 
ration, 196 N.Y.S. 238, 119 Misc. 315; 
Montreal Harbour Com’rs v. The SS. 
Universe, 10 Can.Exch. 352, 31 Que. 
Super. 10. 


[a] Duty of tug master, in mak- 
ing up the tow, to see that the lines 
used are sufficient in length.. Berry v. 
Ross, 47 A. 512, 94 Me. 270. 


[b] Tug “must direct as to length 


of lines.” The Morton, 17 F.Cas.No. 
9,864. 
[ce] Use of long towlines.—(1) A 


vessel using hawsers of great length 
in towing through narrow channels 
is bound to use the greatest caution, 
and must be held responsible for any 
accident that is caused directly from 
the unnecessary length of the tow, 
and must follow such course as not 
to impede navigation more than 
would be the case if shorter towing 
lines were in use, unless extraordi- 
nary conditions of storm or danger 
compel the maintenance of the long 
towlines, and in such time of storm 
or danger the care of the tug must 
be measured by the conditions which 
exist. The Domingo de lLarrinaga, 
172 F. 264. (2) The use of long tow- 
lines in New York harbor, while not 
to be commended, does not render the 
tug liable for damages caused to her 
tow by collision with another vessel 
through the fault of the latter, to 
which the length of the tow did not 
contribute. The Domingo de Lar- 
rinaga, supra. 

Changing length of liens during 
voyage see infra § 74. 

Distance apart of tows see supra 
§ 72. 

77. 
270. 

78. The Florence, 88 F. 302; The 
Pres. Briarly, 24 F. 478; Tilley v. 


Beverwyck Towing Co., 29 Misc. 581, 
61 N.Y.S. 495 [aff 66 N.Y.S. 1146]. 


Berry v. Ross, 47 A. 512, 94 Me. 


[a] “Half-inch lines, even new, 
are not sufficient for the securing to- 
gether of large barges to be towed in 
the Mississippi river.” The ) Pres. 
Briarly, 24 F. 478, 479. 


79. The Quickstep, 9 Wall. (U.S.) 
665, 19 L.Ed. 767; The Archie Cross- 
man, 282 F. 321; The Florence, 88 F. 
302; The Sweepstakes, 23 F.Cas.No. 
13,687, Brown Adm. 509; Berry v. 
Ross, 47 A. 512, 94 Me. 270; Tilley 
v. Beverwyck Towing Co., 61 N.Y.S. 
495, 29 Misc. 581 [aff 66 N.Y.S. 1146]. 


[a] Parting of line.—A tug is li- 
able for injury to a barge in tow 
alongside, which she allowed to sage 
against the pier of a drawbridge 
while waiting for opening of the 
draw, the lines between the tug and 
tow having parted, owing to insuffi- 
ciency of the lines or improper fast- 
ening of the same, thus allowing the 
barge to be carried by the tide against 
the draw, no fault being chargeable 
to either the barge or bridge tender. 
The Archie Crossman, 282 F. 321. 


[b] Slipping of line.—Evidence of 
damage resulting from the slipping of 
the towline, unexplained, makes a 
prima facie case of negligence. The 
S. C. Schenk, 158 F. 54, 85 C.C.A. 384; 
The Sweepstakes, 23 F.Cas.No. 13,687; 
Brown Adm. 509. 


[c] No matter what mode of fast- 
ening is adopted, it is the tug’s duty 
to see that the line attaching it to the 
tow is securely fastened, “so as to 
hold in all emergencies, whether ordi- 
nary or extraordinary, and the fact 
that it did not so hold is the best evi- 
dence that the duty was not per- 
formed.” The Sweepstakes, 23 F.Cas. 
No. 13,687, Brown Adm, 509. 


Responsibility of tow for fastening 
OF towlineg to own bitts see infra § 
126. 


80. The A. L. Walker, 45 F.(2d) 
621; The Morning Star, 10 F.(2d) 538. 


[a] Method of attachment held 
not one causing crisscross strain on 
lighter.—Where a tug towing the 
“Morning Star’ and the “Willie” in 
the order named, lost the ‘Morning 
Star’? through sinking at sea when 
she leaked, and libelant claimed the 
loss was due to a faulty method of 
attaching a hawser on the after star- 
board bitt of the “Morning Star” to 
the following ‘‘Willie,” thereby caus- 
ing a crisscross strain on the “Morn- 
ing Star,” and that this faulty towing 
and additional strain resulted in dam- 
age to the “Morning Star,’ causing 
her to leak and eventually sink, the 
court in denying libelant’s contention 
held that the method of attaching the 
two tows was customary and proper 
and that the loss of the ‘Morning 
Star’ was due to the latter’s unsea- 


worthiness. The Morning Star, 10 F. 
(2d) 5388. : 
[b] Slipping of hawser not due to 


improper method of attachment.— 
The method of attaching a tug’s haw- 
ser to the leading barge, the hawser 
slipping off during a storm, was not 
negligent, where it appeared that the 
method employed was customary and 
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Leading hawser. The tug is under a duty to at- 
tend to the leading hawser.** 


[§ 74] b. Handling Lines during Course of Voy- 
age. The tug is responsible for damage to her tow 
resulting from negligent and improper slackening,** 
shortening,®* or lengthening’* of the lines during 
the course of the voyage,®® and is also responsible 
for damage to the tow resulting from negligent fail- 
ure to lengthen’® or shorten’? lines when required 


by changing conditions. 


After tow breaks adrift. In the absence of negli- 
gence, the tug is not liable for damage alleged te 
have been due to improper use of hawsers after the 
tow had gone adrift.®§ 


[§ 75] c. Hawser Furnished by Tow. It has been 
broadly stated that the duties of a tug with respect 
to using adequate hawsers and seeing that they are 
securely fastened®® apply whether the tug furnishes 
the line to the tow or the tow to the tug.°® But the 
tow will be held responsible for its negligence in 
connection with the fastening of hawsers,® and in 
the absence of negligence on the part of the tug, 


the tug is not liable to her tow for the condition and 
strength of a hawser furnished by the latter,°? un- 
less the owners of the tug contracted to supply 
the hawser,®? and will not be held responsible for 
damage arising from the use of a line supplied by 
a tow picked up at sea and as to the unfitness of 
which the tug advised the tow prior to undertaking 
the service.2 Where the tug borrows the tow’s haw- 
ser, pursuant to continuous custom between the two, 
and such hawser is apparently new, the mere act of 
borrowing is not negligence on the part of the tug;°° 

an ordinary examination of the hawser is sufficient 

to protect the,tug,?® and it does not assume lability 

for damage resulting from latent defects in the bor- 

rowed hawser.®°* The tower’s failure to make any 

investigation at all of the soundness of lines fur- 

nished by a tow, and used at the outset of the tow- . 
age, renders him liable for damage to another towed 

ship resulting from subsequent breakage of unsound 

lines.°& 


[§ 76] 4. Number of Vessels and Capacity of Tug. 


A tug will be held at fault for taking in tow more 
vessels than she can manage,®® or in undertaking 


entirely safe and that the slipping of 
the hawser in the storm was an un- 
usual accident. The A. L. Walker, 45 
F.(2d) 621. 


81. The Edwin Terry, 162 F. 309, 
SOACIC AY 17. 


82. The Olive Baker, 18 F.Cas.No. 
10,489, 4 Ben. 173. 


83. The Fred’k Lennig, 45 F.(2d) 
691; The John E, Enright, 36 F.(2d) 
821 [aff 40 F.(2d) 588]. 


[a] Custom of shortening hawsers 
dangerously close to lock is no excuse 
as respects liability of tug for colli- 
sion of barges with the lock due to 
shortening the hawsers at such point. 

.The Fred’k Lennig, 45 F.(2d) 691. 


84. The Teaser, 246 F. 219. 


[a] Request of tow master does 
not excuse the tug master for an im- 
proper lengthening of lines, nor ab- 
solve the tug from responsibility for 
consequent damage to her tow. The 
Teaser, 246 F. 219. 


[b] Where both physical and legal 
control of length of hawser rested 
with tug, the act of the tug master in 
improperly lengthening the hawser 
connecting the tug and the tow fast- 
ened liability upon the tug for re- 
sultant damage to the tow. The 
Teaser, 246 F. 219. 


85. Navigation generally see infra 
§§ 77-106. 


86. Peace River Phosphate Mining 
Co. v. Mulqueen, 285 F, 102. 


[a] Running into choppy sea.— 
“The captain of the tug was negligent 
in not causing the hawsers between 
the barges to be lengthened, when he 
knew that, with the wind and tide op- 
posed, he would run into a choppy sea 
after passing Point Judith, and j 
‘the tug was at fault for attempting 
to make the passage from Point 
Judith to Newport with the barges 
on short lines.’’’ Peace River Phos- 
Tee gene Co. v. Mulqueen, 285 F. 


87. The Fred’k Lennig, 45 F.(2da) 
691; The John HB. Enright, 36 F.(2d) 
821 [aff 40 F.(2d) 588]. 


[a] Approaching canal lock.— 
Where a tug with tows in tandem on 
a hawser two hundred and fifty to 


three hundred feet long failed to 
shorten the lines in time to prevent 
damage to the tows from swinging 
into the bullnose due to drift of high 
water, she violated her duty in per- 
mitting the lines to slacken, as they 
did when the tug entered the lock and 
stopped, and in failing to shorten the 
lines before this happened, as the ac- 
cident could have been prevented if 
the tug had approached the lock with 
her tows on short and taut hawsers. 
The John E. Enright, 36 F.(2d) 821 
{aff 40 F.(2d) 588]. 


88. Reilly v. Cornell Steamboat 
Co., 214 F. 60, 130 C.C.A. 500. 


[a] Inability to fasten securely.— 
Where a tug, after a scow which it 
was towing had broken loose, passed 
an extra line, which had been lying 
coiled up on the deck, to the scow, 
but, owing to the drifting of the scow, 
the deckhand of the tug was unable 
to fasten the hawser to the tug, and 
the hawser as a result was dragged 
into the water, permitting the scow 
to go on the rocks, the tug was not 
liable because of its failure to fasten 
the hawser to its bitt before passing 
it to the scow, since one of the eyes 
of the hawser was naturally at the 
bottom of the pile, while it would 
have been difficult to pass the hawser 
to the scow, if the other eye had been 
first placed over the bitt of the tug. 
Reilly v. Cornell Steamboat Co., 214 
EF. 60; 1380, C.C.A.. 500. 


89. See supra § 73. 


90. The Quickstep v. Byrne, 9 Wall. 
(U.S.) 665, 19 L.Ed. 767; Berry v. 
Ross, 47 A. 512, 514, 94 Me. 270; Ber- 
wind-White Coal Mining Co. v. Down- 
er Towing Corporation, 196 N.Y.S. 
238, 239, 119 Mise. 315. 


“Tt is the duty of the master of the 
tug, as the captains of the tow have 
no voice in making up the tow, to see 
that it is properly constructed, and 
that the lines are sufficient in quality 
and length, and securely fastened. 
This is his duty whether the tug fur- 
nished the line to the tow or the tow 
to the tug. In the nature of the em- 
ployment, the officers of the tug can 
tell better than the man in the tow 
what sort of a line is required to se- 
cure the vessels in tow, and to keep 
them in position.” Berry v. Ross, su- 


pra [quot Berwind-White Coal Min- 
ing Co. v. Downer Towing Corpora- 
tion, supra]. 


91. See infra § 126. 


92. The Echo, 8 F.Cas.No. 4,263, 7 
Ben. 70 


93. The Forfarshire, [1908] P. 339. 


[a] Where tug contracts to “find 
all items of transportation” it may 
be held liable for damage resulting 
from a faulty hawser supplied by the 
tow. The Forfarshire, [1908] P. 339. 


94. Moore v. The C. P. Morey, 17 
F.Cas.No. 9,756, 8 Reporter 583. 


[a] Slipping of frozen line.— 
Where a tug picked up a disabled 
schooner at sea for the purpose of 
towing her into harbor, and _ on the 
schooner’s tendering a wet and frozen 
line the tug advised the schooner of 
the insufficiency of the towline, but 
was told substantially that no other 
line was available and to do the best 
she could, the tug was not liable for 
damage to the schooner resulting 
from the slipping of the frozen tow- 
line. Moore v. The C. P. Morey, 17 
F.Cas.No. 9,756, 8 Reporter 583. 


95 The Mary J. Kennedy, 11 F. 
(2d) 623 [aff 11 F.(2d) 625]. 


96. The Mary J. Kennedy, supra. 


[a] Separation of strands not nec- 
essary.—A tug using a barge’s hawser 
as a towline was not required to sepa- 
rate strands carefully to discover a 
rotten spot. The Mary J. Kennedy, 
11 F.¢2d) 623 [aff 11 FV (2d), 625). 


97. The Mary J. Kennedy, supra. 


98. G. Robitzek & Bro. v. Davis, 
296 F. 107. 


[a] Tllustrajtion.—Where libel- 
ant’s barge, the middle one in the sec- 
ond tier of three, was injured by the 
breaking of lines on the starboard tow 
in the same tier, the director general 
of railroads operating the tug was 
liable for not making proper investi- 
gation as to the lines. G. Robitzek & 
Bro. v. Davis, 296 F. 107. 


99. The Julia, 91 #&. 12741: The 
George Farrell, 10 F.Cas.No. 5,332, 4 
Ben. 316; Burgess v. Beebe, 3 La. 
Ann. 668. 


: saat of tug generally see supra 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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; of both vessels.” 


§§ 76-79] 


to tow a vessel in circumstances of such difficulty 
as to indicate beforehand that the power of a single 
tug will not be sufficient.1 So also it is culpable 
negligence on the part of a tug to undertake to tow 
a vessel if too heavily loaded.? 


Division of tow. In taking tows of great length 
a tug is bound, at her peril, to divide the tow if 
necessary to prevent the towed ships from swing- 
ing far out of line,* or to secure other help,* in ac- 
cordance with applicable circumstances. 


[§ 77] D. Navigation of Tug and Tow>—1. Gen- 
eral Rulés—a. Responsibility of Tug. As the domi- 
nant mind,® the tug is responsible for navigation 
of both tug and tow,’ and, within the limitations 
of her duty,’ must protect her tow and its cargo 
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the sound discretion of the tug master,!! which should 
be exercised with due regard to the character of the 
tug!? and tow,!* the season of the year,'* the state 
of the weather,!®> as probability of storm'® and 
velocity of wind,!7? and the proximity of harbors of 
refuge.‘® The propriety of his choice must not be 
determined by the result alone.t® The tower will 
be exonerated from liability for loss where the tug 
master acted with due care and in the exercise of 
good seamanship,?° but will be held responsible 
where the tug master fell short of this standard and 
was negligent in his selection of route.?4 


Deviation of tug may render her liable for loss of, 
or injury to, the tow occurring during deviation and 
not affirmatively proved to have been unavoidable 


from the perils of navigation.® 
[§ 78] b. Choice of Route.?° 


I. The Helen R. Cooper, 11 F.Cas. 
No. 6,333, 2 Ben. 67 [aff 11 F.Cas.No. 
6,334, 7 Blatchf. 378 (aff 14 Wall. 204, 
20 L.Ed. 881)]. 


2. Neal _v. Scott, 25 Ind. 440; 
Wright v. Gaff, 6 Ind. 416; Hays v. 
Paul, 51 Pa. 134, 88 Am.D. 569. 

3. O’Brien v. New York, etce., 
Transp. Co., 31 F. 494. 

4 O’Brien v. New York, etc. 


Transp. Co., supra. 


5. Navigation in process of land- 
ing tow see infra § 114. 


6 See supra § 52. 


7. The Merrimac, 2 Sawy. (U.S.) 
586; The Radnor, 21 F.(2d) 982; The 
Lizzie M. Walker, 3 F.(2d) 921; Gray’s 
Harbor Tugboat Co. v. Petersen, 250 
F, 956, 163 C.C.A. 206; The Teaser, 
246 F. 219, 223; Société des Voiliers 
airancals v. Oregon R. & Nav. Co., 178 
F. 324; The Florence, 88 F. 302. 


“So far as the proper navigation of 
the tow is concerned, the law is 
abundantly settled that the tug leads 
and commands, while the tow is 
bound to follow her guidance and con- 
form to her directions.” The Teaser, 
supra. 


[a] Tug master is “the pilot of 
the voyage and responsible for the 
navigation of both vessels.” The 
Florence, $8 F. 302, 3038. ry 


[b] Where no special contract was 
made concerning the towing of a ves- 
sel across a bar at the harbor en- 
trance, and the captain of a tug did 
not consult the master of the vessel 
regarding his movements, the captain 
was in command of both vessels, and 
was bound to exercise reasonable skill 
and care. Gray’s Harbor Tugboat Co. 
v. Petersen, 250 F. 956, 163 C.C.A. 206. 


{[c] “With the exception of steer- 
ing the tow, working her pump and 
handling her end of the tow-line, the 
tug is responsible for the navigation 
The Merrimac, 2 
Sawy. (U.S.) 586, 595. 


8. Degree of care required see su- 
pra § 58. 


Tug not insurer see supra § 50. 


9. The John BE. Enright, 36 F.(2d) 
821 [aff 40 F.(2d) 588j; The J. B. 
Austin, Jr., 33 F.(2d) 215. 


[a] Approaching dam.—Where a 
tug captain approaching a dam with 
a tow of canal boats failed to look out 
for and anticipate a draw of water 
near the dam, and after he knew the 
effect of such draw on a push boat 


[63 Cc. J.—8] 


The choice of one 
of two or more available routes rests primarily in 


irrespective of deviation.?? 


ahead failed to take cautious and 
skillful measures to prevent damage 
to the tows, as-a result of which the 
tows were swept out of line, breaking 
the hawsers, and causing the sinking 
ofa tow loaded with grain, the tower 
was liable for resultant damage to 
such cargo. The J. B. Austin, Jr., 33 
.(2d) 215. 


; a Staying in channel see infra 


11. The James P. Donaldson, 19 F. 
264 [aff 21 F. 671, and certified and 
determined 17 S.Ct. 951, 167 U.S. 599, 
42 L.Ed. 292]. 


. [a] Propriety of route under ex- 
isting conditions.—Where the pro- 
priety of the general course to be 
taken by a tow from one port to an- 
other depends largely upon the season 
of the year, the state of the weather, 
the velocity of the wind, the probabil- 
ity of a storm, and the proximity of 
harbors of refuge, the choice of a 
route is usually within the discretion 
of the master of the tug; and if he 
exercises reasonable judgment and 
skill in his selection, he will not be 
held in fault, although the court may 
be of opinion that the disaster which 
followed would not have occurred if 
he had taken another route. The 
James P. Donaldson, 19 F. 264 [aff 
21 F. 671, certified and determined 17 
S.Ct. 951,°167 U.S. 599, 42 L.Ed. 292]. 


12. Bronx Barge Corporation v. 
Connelly Transp. Corporation, 35 F. 
Soret The Richard F. Young, 245 
F. 499. 


[a] Power and size of tug should 
be considered before venturing upon 
an ocean route in a stormy season of 
the year. Bronx Barge Corporation 
v. Connelly Transp. Corporation, 35 F. 
(2d) 294. 


13. The Richard F. Young, 245 F. 
499; Limpangco Bros. v. Yangco SS. 
Co., 34 Philippine 597. 


[a] In towing boat built for shal- 
low water of inland stream a tug 
master should select the route with 
the smoothest water and affording 
shelter in stormy weather. Limpang- 
co Bros. vy. Yangeo SS, Co., 34 Philip- 
pine 597. 


14 Bronx Barge Corporation v. 
Connelly Transp. Corporation, 35 F. 
(2a) 294; The James P. Donaldson, 19 
F. 264 [aff 21 F. 671, and certified and 
determined 17 S.Ct. 951, 167 U.S. 599, 
42 L.Ed. 292). 


15. The Richard F. Young, 245 F. 
499; The James P. Donaldson, 19 F. 


[§ 79] c. Rules of Navigation and Customary Pre- 


264 [aff 21 F. 671, and certified and 
determined 17 S.Ct. 951, 167 U.S. 599, 
42 L.Ed. 292]. 


A hoofs generally see infra §§ 83— 


16. The James P. Donaldson, 19 F. 
264 [aff 21 F. 671, and certified and 
determined 17° S.Ct. 951, 167 U.S. 599; 
42 L.Ed. 292]. 


17. The James P. Donaldson, su- 
pra. 

18. The James P. Donaldson, su- 
pra. 

19. The James P. Donaldson, su- 
pra. 

20. The Joggins Raft, 43 F. 309 


[aff 40 F. 533]; The James P. Donald- 
son, 19 F. 264 [aff 21 F. 671, and cer- 
tified and determined 17 S.Ct. 951, 167 
U.S. 599, 42 L.Ed. 292]. 


[a] Mere fact of wrong selection 
of route does not impose liability for 
a loss which would not have occurred 
if a different route has been selected, 
provided it appears that the tug mas- 
ter exercised the requisite degree of 
care and good seamanship. The 
James P. Donaldson, 19 F. 264 [aff 21 
F. 671, and certified and determined 
Nae 951, 167 U.S. 599, 42 L.Hd. 

92]. 


{b] Towing raft outside shoals in- 
stead of through sound.—It has been 
held no breach of duty for a tug toe 
take a raft of logs outside Nantucket 
Shoals, instead of through Vineyard 
Sound, where up to that time only one 
raft of logs had been taken through 
Vineyard Sound, and that was a much 
smaller raft than the one in tow, 
which was of such weight as some- 
times to overcome the power of the 
steamer. The Joggins Raft, 43 F. 309 
[aff 40 F. 533]. 


21. Bronx Barge Corporation v. 
Connelly Transp. Corporation, 35 F. 
(2d) 294; The Richard F. Young, 245 
F. 499; Limpangeo Bros. v. Yangco 
SS. Co., 34 Philippine 597. 


[a] Failure to keep under lee of 
land, and the taking of an offshore 
route, held negligence in view of the 
character of the tug and tow and a 
prevailing northwest gale. The Rich- 
ard F. Young, 245 F. 499. 


{b] Taking outside route to save 
time held negligence for very small 
tug operating in stormy _ season. 
Bronx Barge Corporation v. Connelly 
Transp. Corporation, 35 F.(2d) 294. 


22. Phillips v. The Sarah, 38 F. 
252). 


34 [63 C.J.] 


cautions.?° 


and where necessary.®° 


[§ 80] d. Speed and Starting.*1 It is for the tug 
to regulate the speed of the vessels in accordance 
with the exigencies of the voyage,?* and it is her 
duty to employ such rate of speed only as is rea- 
sonably safe to her tow, considering its character 


and condition.?3 


Starting suddenly. Turning on too much steam, 
so as to cause a tug to start with such speed, and 
so sudden a jerk, as to wrench the towline, is a want 


of reasonable care and skill.*4 


23. Generally see Collision §§ 24— 
41, 126-245. 


Sg The Perth Amboy, 48 F.(2d) 


25. See case infra this note. 
[a] Evidence held sufficient to 


- show tug selected safer of two op- 


tional channels.—The master of a 
towing tug was not negligent in tak- 
ing the port instead of the starboard 
channel past a shoal in the river, on 
his testimony and that of his father, 
both experienced navigators in the 
locality, that for twenty years the 
port channel had been considered 
preferable and _ safer. Blanchard 
Lumber Co. v. Metcalf, 3 F.(2d) 768 
[eert den 45 S.Ct. 5138, 268 U.S. 694, 
69 L.Ed. 1161]. 


26. The Perth, Amboy, 48 F.(2d) 
640; The Arlington, 19 F.(2d) 285, 54 
A.L.R. 101; The Defender, 15 F.(2d) 
377; The Mascot, 48 F. 917; The Mor- 
am 17 F.Cas.No. 9,864, 1 Brown Adm. 


[a] Tug voluntarily leaving “chan- 
nel” with tow does so at its peril. 
The Arlington, 19 F.(2d) 285, 54 A.L. 
a eiols Kile 

{b] Substantial deviation from 
compass: course within short dis- 
tances shows lack of ordinary care 
in the management of a tug rendering 
her liable for a resultant injury to her 
tow. The Defender, 15 F.(2d) 377. 


[c] “Channel” has been defined as 
the customary and traveled fairway 
for craft of the description involved. 
The Arlington, 19 F.(2d) 285, 54 A, 
L.R. 101. : 


27. Choice of route generally see 
supra § 78. 


28. The Lyon, 15 F.Cas.No. 8,645, 
Brown Adm. 59; Montreal Harbour 
Com’rs v. The Universe, 10 Can. 
EXxxch. 352, 31 Que.Super. 10. 


29. British Columbia Mills; Tug & 
Barge Co. v. Mylroie, 42 S.Ct. 430, 259 
U.S. 1, 66 L.Ed. 807; The Perth Am- 
boy, 48 F.(2d) 640; The Rambler, 66 
F. 355; The Armstrong, 1 F.Cas.No. 
540, Brown Adm. 130; The John Fret- 
ter, 13 F.Cas.No. 7,842; The Lyon, 15 
F.Cas.No. 8,645, Brown Adm. 59; The 
Morton, 17 F.Cas.No. 9,864, 1 Brown 
Adm. 137; The Sea Breeze, 21 F.Cas. 
Wo. 12,572a, 2 Hask. 510; Montreal 
Harbour Com’rs v. The Universe, 10 
Can.Exch. 352, 31 Que.Super. 10. 


“Tugs, aS well as passenger steam- 
boats, are bound to have a competent 
lookout properly stationed and vigi- 
lantly employed.’ The Morton, supra. 


[a] At bow in thick weather.—A 


The tug is under a duty to observe ap- 
plicable rules of navigation and customary precau- 
tions,2+ as by selecting,?® and remaining in,** the 
proper course or channel,?* maintaining proper 
lights,2® posting competent and adequate lookouts 
in the proper places,?® and taking soundings when 
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gagement of towage is no J ing 1 
such ice as makes towage dangerous,** or towing 1 


[§§ 79-82 


[§ 81] e. Instructions to Tow.*® The tug is under 
a duty not only to instruct the tow as to its naviga- 
tion and management,** but also to see that its in- 
structions are carried out so far as the safety of 
other boats in the tow are concerned.*” 
of the tug should watch to see.that the tow 1s fol- 
lowing so as to keep inside the channel,®* and if 
he sees the tow steering directly into danger, should . 
warn her against it.®° 


[§ 82] f. Towing through Ice.*® An ordinary en- 


The master 


ustification for towing in 


the nighttime when the ice cannot be distinguished 


far enough ahead to avoid injury,*? and, if a tug 
unnecessarily tows a boat in her charge through 
dangerous ice without any consultation with the 


tow’s owner or master, the tug will be responsible 


tug, which was navigating with a 
barge in-tow off the coast of Alaska 
in thick weather and at night, and 
should have known she was off her 
course because of failure to pick up a 
light before the accident, was at fault 
for not having a lookout stationed at 
the bow. British Columbia Mills, 
Tug & Barge Co. v. Mylroie, 42 S.Ct. 
430, 259 U.S. 1, 66 L.Ed. 807 [aff 268 
F. 449]. 


[b] Custom to contrary cannot re- 
lieve a towing tug from the legal duty 
to maintain a proper lookout, espe- 
cially at night in dangerous waters. 
Mylroie v. British Columbia Mills 
Tug & Barge Co., 268 F. 449 [cert gr 
41 S.Ct.: 322, 255 U.S. 566, 65 L.Ed. 
789, and aff 42 S.Ct. 430, 259 U.S. 1, 66 
L.Ed. 807]. 


[ec] Coastal waters.—The strict 
rules with respect to the necessity of 
having a lookout properly stationed 
and devoting his whole attention to 
the situation ahead is not limited to 
vessels navigating harbors but ap- 
plies as well to a vessel navigating 
along the coast, where danger from 
striking the land is as great as the 
danger of collision in harbor. British 
Columbia Mills, Tug & Barge Co. v. 
Mylroie, 42 S.Ct. 430, 259 U.S. 1, 66 
L.Ed. 807 [aff 268 F. 449]. 


{d] Master as lookout.—The mas- 
ter of a tug, when acting as pilot in 
the wheelhouse and at the wheel, is 
not a sufficient lookout. The Sea 
peReP es 21 F.Cas.No. 12,572a, 2 Hask. 


Lights: and lookouts on tow see in- 
fra § 129. 


30. Erie & M. Ry. & Nav. Co. v. 
Dunseith, 239 F. 814, 152 C.C.A. 600; 
The Morton, 17 F.Cas.No. 9,864, Brown 
Adm. 187; The Altair, [1897] P. 105, 


[a] When ordinary lights and land- 
marks are obscured, the tug is under 
a duty to take soundings to make sure 
that she and her tow remain in the 
channel. The Morton, 17 F.Cas.No. 
9,864, Brown Adm. 137. 


31. Weather conditions affecting 
decision to start trip see infra § 85. 


32. The Inca, 148 F, 363. 


$3. -The Delta, 125 F. 133; 
J. Driscoll, 27 F, 521; The Syracuse, 
23 E.Cas.No. 13,718, 6 Blatchf. 238 
{aff 9 Wall, 672, 19 L.Ed. 783]; The 
Pes 24 F.Cas.No. 14,184, 8 Ben. 


[a] Speed held not excessive.— 
(1) In towing a schooner about nine- 
ty feet in length, and of some eighty- 
seven tons, gross, with a five-inch 
manila line, in a smooth bay, six or 


The J. 


seven knots an hour is not an exces- 
sive or dangerous speed. Pederson 
v. Spreckles, 87 F. 938, 31 C.C.A. 308. 
(2) Where a lighter in tow capsized, 
the rate of speed, which could not 
have exceeded three miles per hour, 
cannot be deemed excessive, or indic- 
ative of negligence on the part of 
the towboat. The Edgar F. Coney, 
250 F. 271. 


4% Wilson v. Sibley, 36 F. 379; 
ae Luckenback, 23 F. 725 [aff 15 


35. Duty of tow to obey instruc- 
tions see infra § 128. 


86. The Robert H. Cook, 26 F.(2d) 
710; The Robert H. Cook, 207 F. 626; 
The Inca, 148 F. 363; The Jane Mc- 
Crea, 121 F. 932; Hays v. Paul, 51 Pa. 
134, 88 Am.D. 569; Limpangco Sons 
v. Yangeo SS. Co., 34 Philippine 597, 
603 [cit Cyc]. 


[a] When tug assumes control of 
tow and its crew, and to give the or- 
ders necessary, the time and the suffi- 
ciency of the orders fall within the 
duty of the tug, and if they are in- 
sufficient or are given too late, it is 
negligence on the part of the tug. 
ent v. Paul, 51 Pa. 134, 88 Am.D. 
569. 
deat The Robert H. Cook, 26 F.(2d) 


[a] Where tug preceeded with 
knowledge that its instructions were 
being disregarded by some of the 
towed vessels, and where other ves- 
sels in the tow which were them- 
selves following instructions as to 
steering were damaged by reason of 
disregard of such instructions by 
other towed vessels, the tug was li- 
Bbis. The Robert H. Cook, 26 F.(2d) 
( . 


: Bp tii duty to steer itself see infra 


ao The N. and W. No. 2, 102 B 


39. The Inca, 130 F. 36 [aff 148 F. 
oe 78 C.C.A. 273]; The Atlas, 12 PF. 


. aes Assumption of risk see infra 


Ice forcing tow on rocks see infra 
§ 100 text and note 79 [al]. 


py cntnes conditions see infra §§ 83— 


41. The Rambler, 66 F. 355: The 
James A. Wright, 13 F.Cas.No. 7,190, 
3 Ben, 248 [aff 13 F.Cas.No. 7,191, 10 
Blatchf. 160]. ; 


42. The Rambler, 66 F. 355. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


wert 


-§§ 82-84] 


for damage to the tow.*® But to make a tug liable 
for keeping on through ice, it must appear that the 
error was one‘ which a careful and prudent navi- 
gator would not have made in the circumstances,‘ 
and, where dangerous ice is unexpectedly encoun- 
tered where reasonable foresight. would not have 
anticipated it, the tug is not liable for injury re- 
ceived by the tow when first coming into contact 
If there is no reason to apprehend 
danger from the ice the tug is not liable;*® but if 
the danger is obvious, the tug is liable for any in- 
jury thereby resulting to the tow.*7 And especially 
is this true where the tug continues against the pro- 
In any event, a tug pro- 
ceeding with her tow through ice must use due 
eare to avoid injury to the tow,*® and will be held 
responsible for damage to the tow resulting from 
faulty navigation,®® such as a method of towage 


with the ice.t5 


test of the tow master.*§ 


43. Monk v. Cornell Steamboat Co., 
PORE, ATIC EC CvA. £28 2: 


44, The Mary R. McKillop, 23 F. 
829; The W. E. Gladwish, 29 F.Cas. 
No. 17,355, 17 Blatehf. 77; Heckman 
v. Richard III, 3 Alaska 453. 


45. Heckman vy. Richard III, supra. 


46. The W. N. Bavier, 11 F.(2d) 
986; The Bear, 11 F.(2d) 607 [aff 11 
F.(2d) 608]; The General William Mc- 
een 10 F.Cas.No. 5,322, 10 Ben. 


fa] Damage from floating ice is 
not chargeable to a tug where such 
conditions were to be expected in the 
river at the season and there was no 
reason to apprehend any prohibitive 
danger on the trip. The W.N. Bavier, 
11 F.(2d) 986. 


[b] Merely starting ont through 
soft and broken ice is not sufficient to 
reder a tug liable for injury to her 
tow, although where, as in the case at 
bar, negligence is shown in the meth- 
od of towage, she will be held respon- 


sible. The Bear, 11 F.(2d) 607 [aff 11 
F.(2d) 608]. 
47. The Phoenix, 143 F. 350; The 


R. G. Townsend, 140 F.. 217; -Price v. 
The Rambler, 66 F. 355; The Young 
America, 31 F. 749, 24 Blatchf. 479 
[rev 26 F. 174]; The U. S. Grant, 28 
F.Cas.No. 16,804, 7 Ben. 337. 


48. The R. G. Townsend, 140 F. 
217; The Joseph Peene, 130 F. 489. 


49. The Pallas, 265 F. 847. 
50. The Pallas, supra. 


51. The Mary C. Black, 40 F.(2d) 
304; The Bear, 11 F.(2d) 607 [aff 11 
F.(2d) 608]; The Pallas, 265 F. 847; 
Daly v. Pennsylvania R. Co., 257 EF. 
761; The Bern, 213 F. 630, 130 C.C. 
A. 294, 

[a] In ice field.—Arranging light 
boats two in a tier and towing them 
through heavy ice was negligence, 
imposing liability for damage to one 
of the front tows, where the danger 
of the ice hurting the tow could have 
been avoided either by towing the 
boats single file through the narrow 
channel, or by putting the two tugs 
side by side so as to break a channel 
through the ice wide enough for 
passage of the following barges. Daly 
v. Pennsylvania R. Co., 257 F. 761. 


[b] Towing alongside instead of 
astern held to render tug liable for 
damage to tow from: (1) Floating 
ice. The Mary C. Black, 40 F.(2d) 
304. (2) Breaking through ice field. 
The Bear, 11 F.(2d) 607 [aff 11 F.(2d) 
608]. 


[ec] Towing barge stern foremost. 
—A tug was at fault in attempting 


TOW AGE 


ated.>? 


Warnings. 


also barometric 


to tow a light barge stern foremost 
through a channel filled with heavy 
floating ice, with the two vessels fast- 
ened together, so that the stern of the 
barge projected ahead of the tug, in- 
stead of breaking the ice and turn- 
ing the barge, or sending another tug 
ahead to push the ice out of the path 
of the barge’s rudder. The Pallas, 
265 F. 847. 


[d] Where barge projected ahead 
of tug, while towed alongside, and 
was not put astern on encountering 
dangerous ice, the tower was guilty 
of negligence. The Bern, 213 F. 630, 
130 C.C.A. 294. 

aaa The W. N. Bavier, 11 F.(2d) 

[a] Proceeding slowly in wake of 
another tug.—A tug, starting with a 
tow at a time ice conditions were 
not unfavorable, used due care in 
proceeding slowly when encountering 
an ice field and following another tug. 
The W. N. Bavier, 11 F.(2d) 986. 


53. Navigation through ice see su- 
pra § 82. 


State of weather as affecting choice 
of route see supra § 78. 


54 See infra § 85. 

55. See infra § 86. 

56. The Mercury, 2 F.(2d) 325. 
57. The Mercury, supra. 
Weather warnings see infra § 84. 


Other particular factors see passim 
infra §§ 85, 86. 


58. The William H. Yerkes, Jr., 214 
F. 881. 


59. White v. Upper Hudson Stone 
Co., 248 F. 898, 160 C.C.A. 651. 


60. The Katie E., 46 F.(2d) 534; 
The A. L. Walker, 45 F.(2d) 621; The 
Edgar H. Vance, 284 F. 56 [cert den 
sub nom. Nehalem Steamship Co. v. 
Aktieselskabet Aggi, 43 S.Ct. 250, 260 
U.S. 750, 67 L.Hd. 495]. 


[a] Failure to send helper tug to 
investigate conditions ahead consti- 
tuted negligence where the tide was 
opposed obliquely to the wind and the 
existence of rough water might rea- 
sonably have been suspected in the 
bay toward which the tugs and tow 
were bound. The Katie E., 46 F.(2d) 
634. 


[b] Intercepted radio message 
from Farallone Islands to Mare Is- 
Jand, telling of a sixty-five mile gale 
at the former point, which was hand- 
ed to the master of the tug by his, 
wireless operator before leaving port, 
should have been heeded by the tug 
master about to sail from San Fran- 


dangerous under existing conditions,®! 
where due care is observed the tug will be exoner- 
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although 


[§ 83] g. Bad Weather®?—(1) In General. The 
question of whether a tug was negligent in begin- 
ning®* or continuing®® her voyage under prevailing 
weather conditions is one of fact on all the evi- 
dence,°* and in determining the question the courts 
will consider all factors involved.*7 


[§ 84] (2) Duty To Observe Weather and Heed 
Generally speaking, the tug master is 
under a duty to observe the condition of the weath- 
er,>§ to judge it with reasonable skill,®® and to seek 
and heed all available sources of information rela- 
tive thereto,®° including not only those natural warn- 
ings discernible by the navigators of the tug,®! but 


readings®? and the forecasts or 


cisco and, where he nevertheless pro- 
ceeded without further inquiry as to 
the velocity of the wind, he was guil- 
ty of negligence rendering the tug 
liable for loss of the tow in a subse- 
quently encountered storm which 
proved to be the worst in twenty 
years. The Edgar H. Vance, 284 F. 
56 [cert den sub nom. Nehalem Steam- 
ship Co. v. Aktieselskabet Aggi, 43 S. 
Ct. 250, 260 U.S. 750, 67 L.Hd. 495]. 


Radio broadcasts see infra text and 
note 63. 


61. The A. L. Walker, 45 F.(2d) 
621; The Benjamin H. Whorford, 290 
F. 816; The Edgar H. Vance, 284 F. 56 
[cert den sub nom. Nehalem Steam- 
ship Co. v. Aktieselskabet Aggi, 43 S. 
Ct. 250, 260 U.S. 750, 67 L.Ed. 495]; 
The Nannie Lamberton, 85 F. 983, 29 
CiGrAs 519, 


[a] Heavy seas increasing in size, 
and a hard and increasing wind, are 
plain indications of storm to an ex- 
perienced tug master. The Benjamin 
H. Whorford, 290 F. 816. 


{[b] Hurricane is obvious danger 
signal which should be heeded by a 
tug master. The Edgar H. Vance, 284 
FE. 56 [cert den sub nom. Nehalem 
Steamship Co. v. Aktieselskabet Aggi, 
esr 250, 260 U.S. 750, 67 L.Ed. 


[c] Ring around the moon is not 
of itself a sufficient indication of im- 
pending storm to show negligence in 
proceeding with a voyage after ob- 
servation of such ring so as to render 
a tug liable for the foundering of her 
tows in a storm subsequently en- 
countered at sea. The T. J. Hooper, 
53 F.(2d) 107. 


[d] Whitecaps on the bay and a 
thirty-mile gale are sufficient indi- 
cations of danger to warn the master 
of a tug towing undecked canal boats 
that he should not venture forth. The 
ean Lamberton, 85 F. 983, 29 C.C. 


62. The T. J. Hooper, 53 F.(2da) 107 
(recognizing rule); The A. L. Walk- 
er, 45 F.(2d) 621; The Mercury, 2 F. 
(2d) 325; The Benjamin H. Whorford, 
290 F. 816; The Salutation, 239 F. 421. 


[a] While barometric depression 
frequently signifies nothing) more 
than fog or rain, and does not always 
herald a storm, it is common knowl- 
edge that the normal result of the at- 
mospheric disturbance which pro- 
duces barometric depression is a vio- 
lent agitation of the air, that is, wind 
or storm, and a falling barometer 
should therefore be regarded as a 
paneer sign. The Salutation, 239 F. 
421. 
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warnings of the United States Weather Bureau.** 
The tug master need not, however, make inquiries 
where all observable conditions are favorable,** nor, 
under such circumstances, is he obligated to await 
later weather reports before setting out on a rela- 


tively short voyage.°®* 


Persons engaged in towing business are bound to 
advise their tug masters of available weather bureau 
information®* and to require them to look out for 


warning signals.°* 


[§ 85] (3) Beginning Voyage.*® 


63 The Chehaw, 54 F.(2d) 645; 
The A. L. Walker, 45 F.(2d) 621; The 
Mercury, 2 F.(2d) 825 [rev 291 F. 
797]; Maryland Transp. Co, v. Demp- 
sey, 279 F. 94; Nicholson v. Erie R. 
Go., 255 F. 54, 166 C.C.A. 382; The 
Salutation, 239 F. 421. 


[a] Bulletins, radio broadcasts, 
and storm signals should be heeded. 
The A. L. Walker, 45 F.(2d) 621. | 


{b] Duty to look for signals.—(1) 
Navigators of a tug ocean bound and 
passing an official signal station are 
under a duty to look for flags and, 
where they fail to do so, are charge- 
able with negligence for not seeing 
storm signals then hoisted, and this 
is true although lack of wind made 
the flags lie limp against the pole 
where the tug was close enough so 
that such warnings would have been 
visible to anyone looking for the same. 
The Mercury, 2 F.(2d) 325 [rev 291 F. 
797]. (2) It has, however, been held 
that the tug captain’s failure to look 
for a storm warning before proceed- 
ing into an open bay was not of it- 
self sufficient to constitute negli- 
gence. The Katie H., 46 F.(2d) 534 
(where tug held negligent on other 
grounds). 


[c] Failure even to inquire for of- 
ficial weather reports while in port is 
negligence, and the fact that the tug 
master prefers his own judgment to 
that of the weather bureau is no ex- 
euse as “no man has the right to put 
his own opinion against the result of 
many years of experience.” The Salu- 
tation, 239 F. 421, 423. 


{[d] Tug goes to sea in face of 
storm signals at own risk, although 
it may be exonerated by the event, as 
where loss of cargo was proximately 
due to the unseaworthiness of a barge 
and not to the beginning of the trip in 
the face of storm signals heralding a 
storm which proved not severe. The 
Chehaw, 54 F.(2d) 645. 


[e] New York Harbor.—(1) It is 
the duty of tug masters, engaged in 
moving boats around New York Har- 
bor, to observe and give weight to the 
weather bureau’s warning signals 
(Nicholson v. Erie R. Co., 255 F. 54, 
166 C.C.A. 382), (2) although the fact 
that storm warnings are set need not 
suspend navigation of tugs and tows 
within the harbor (Bouchard Transp. 
Co., Inc. v. Pennsylvania R. Co., 6 F. 
(2d) 362) (8) and a mere failure to 
heed a warning is not enough, with- 
out more, to constitute negligence 
(Bouchard Transp. Co., Inc. v. Penn- 
sylvania R. Co., supra). 


Intercepted radio message see su- 
pra note 60 [b]. 


64. The Herkimer, 52 F.(2d) 41 
{rev sub nom. Norris Grain Co. of 
New York v. Empire Canal Corpora- 
tion, 42 F.(2d) 482, and cert den 52 
S.Ct. 42, 284 U.S. 665, 76 L.Ed. 563). 


[a] Failure to telephone nearby 
lake port, which could have given in- 


TOWAGE 


[§§ 84-85. 


is fair, and there is no reasonable ground for antici- 
pating danger, a tug proceeding with its tow into 
exposed waters is not liable for injuty to, or loss of, 
the tow resulting from subsequent rough weather,®? 
nor will it be liable for loss incurred after proceed- 


ing in stormy weather in the absence of sufficient. 


indieation of danger to establish negligence;7° but 
if bad weather exists, or may reasonably be antici- 
pated, when the start is made, indicating real dan- 
ger, the tug is negligent in proceeding and will be 


held responsible for subsequent and resultant dam- 


If the weather 


formation of a storm, before setting 
out on a short lake voyage was not 
negligence where the weather looked 
fair at the port of departure. The 
Herkimer, 52 F.(2d) 41, 48 [rev sub 
nom. Norris Grain Co. of New York v. 
Empire Canal Corporation, 42 F.(2d) 
482, and cert den 52 S.Ct. 42, 284 U.S. 
665, 76 L.Hd. 563]. 


65. The Herkimer, supra. 


“We know of no obligation on a 
master to tie up for three hours to 
await a weather report, or indeed to 
make any inquiries, before embarking 
upon a voyage of only a few hours’ 
duration, when all observable condi- 
tions are favorable at the time of de- 
parture.” The Herkimer, supra. 


66. The Mulligan No. 1, 297 F. 633 
[aff The Annie W., 297 F. 635]; The 
Salutation, 239 F. 421. 


[a] Land offices of tug owners 
should send word to the tug master of 
storm warnings issued by the weather 
bureau where it is reasonably possi- 
ble for them to do so. The Saluta- 
tion, 239 F. 421. 


67. The Mulligan No. 1, 297 F. 633 
Lee sub nom. The Annie W., 297 F. 


68. Duty to: 
Anchor see infra § 87. 
Lie by in lee see infra § 87. 


69. The Bump, 56 F.(2d) 203; The 
Herkimer, 52 F.(2d) 41 [rev sub nom. 
Norris Grain Co. of New York v. Em- 
pire Canal Corporation, 42 F.(2d) 482, 
and cert den 52 S.Ct. 42, 284 U.S. 665, 
76 L.Ed. 563]; The Covington, 128 FE. 
138) Lathe 140° BS 2985, 172 (CCAM 6SOn: 
The E. Luckenback, 113 F. 1017, 51 
C.C.A. 589 [aff 109 F. 487]; The Ivan- 
hoe, 84 F..500 [aff 90 F. 510, 33 C.C.A. 
620]; The Hercules, 73 F. 255, 19 C. 
CYA. 496 [rev 63 F. 268]; The W. Jr 
Keyser, 56 F731, 6 C.C_.A. 101; ‘The 
Joggins Raft, 43 F. 309 [aff 40 F. 
533]; The Argus, 31 F. 481; The Allie 
& Tvie, 24 F; 745; The Snap, 24 
292; The Charles Allen, 23 F. 407. 


[a] Low but rising barometer, and 
cautionary signals displayed, are not 
alone sufficient to make starting 
on such a trip negligence, in the ab- 
sence of all other indications of bad 
weather. The Allie & Evie, 24 F. 745. 


_ [b] Slight fall in barometer is not 
in itself alone a sufficient indication 
of danger to render a tug negligent 
in starting out with its tow. The 
Bump, 56 F.(2d) 208. 


_ [ce] Taking’ down of storm warn- 
ing 1s a reassuring factor tending to 
justify a prudent navigator in there- 
after starting out and to absolve the 
tower from liability for damage. to 
the tow in a subsequent storm. The 
Bump, 56 F.(2d) 203. 


70 Morris & Cumings Dredging 
Co. v. Moran Towing & Transporta- 
tion).Co., 163 EH. 610; 618. Patt 177 
1004, 100 C.C.A. 427]. 


age to her tow." 


In determining whether the tug 


' “Tt would not be sufficient merely 
to prove that care and a proper de- 
gree of prudence would suggest that 
it would be better to wait; but the 
testimony must go further and sat- 
isfy the court that such a prudent 
man would not have taken the risk, 
and should have reasonably anticipat- 
ed that an accident would happen.” 
Morris & Cumings Dredging Co. v. 
Moran Towing & Transportation Co., 
supra. 


71. The Katie E., 46 F.(2d) 534; 
The Mercury, 2 F.(2d) 325 [rev 29 
F. 797]; The Mulligan No. 1, 297 F. 
633 [aff sub nom. The Annie W., 297 
F. 635]; The Benjamin H. Whorford, 
290 F. 816; The Edgar H. Vance, 284 
F. 56 [cert den sub nom. Nehalem 
Steamship Co. v. Aktieselskabet Aggi, 
48 S.Ct. 250; 260. US: 750, 67" Taide 
495]; Maryland Transp. Co. v. Demp- 
sey, 279 F. 94; The Richard F. Young, 
245 F. 499; The Salutation, 239 F. 
421; The Eli B. Conine, 233 F. 987, 
147 C.C.A. 661; The May McGuirl, 215 
F. 805; The E. T. Williams, 139 F. 
230 Tl CICVAS SON lait L2G BY ae Tas 
Tucker v. Gallagher, 122 F. 847; The 
Ashbourne, 112 F. 687 [aff 120 F. 1018, 
56 C.C.A. 678]; The Nannie Lamber- 
ton, 85 F. 983, 29 C.C.A. 519 [aff 79 F. 
121]; The Pocahontas, 79 F. 122; In 
re McWilliams, 74 F. 648, 20 C.C.A. 
580 [aff 65 F. 251]; Humboldt Lum- 
ber Manufacturers’ Assoc. v., Chris- 
topherson, 73 F. 239, 19 C.C.A. 481, 46 
L.R.A. 264 [aff 60 F. 428]; The Her- 
cules, 63 F. 268 [rev on facts 73 F. 
255, 19 C.C.A. 496]; Bouker v. Smith, 
40 BF. 839 [aff 49 F. 954, 1 C.C.A. 481]; 
The Bordentown, 40 F. 682; The M. 
J. Cummings, 18 F. 178; Mason v. 
The William Murtaugh, 3 F. 404; The 
Blanche Page, 3 F.Cas.No. 1,523, 4 
Ben. 186; The Merrimac, 17 F.Cas.No. 
9,478, 2 Sawy. 586; Limpangco Sons 
v. Yangeo SS. Co., 34 Philippine 597; 
Neno v. Canadian Fishing Co., Ltd., 
22 B.C. 455; Wattsburg Lumber Co. 
Tak BE. Cooke Lumber Co., 16 B.C. 


[a] Falling barometer and driz- 
zling rain indicate storm, even though 
the sea is smooth, rendering it negli- 
gent for a tug to leave port with her 
fOW anes Benjamin H. Whorford, 290 


[b] Low barometer and clouds.— 
A tug was negligent in attempting a 
voyage from Baltimore to Norfolk 
with three heavily laden seagoing 
barges early in the month of March, 
when the weather was cloudy and the 
barometer falling, and had been low 
for several days, without so much as 
an inquiry as to the existence of 
storm signals, which were up. Mary- 
land Transp. Co. v. Dempsey, 279 F, 
94 [aff 269 F. 665]. 


[ec] Sailing in intentional igno- 
rance of weather bureau advice, be- 
cause the skipper preferred his own 
weather wisdom to that of the gov- 
ernment, and in the face of a low and 
long-falling barometer, constituted 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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master was or was not negligent in proceeding, the 
courts will judge his decision in the light of nautical 
experience and good seamanship”? as applied to the 
circumstances existing at the time it was made.73 
The question is whether the weather conditions were 
such at the commencement of the voyage as to justify 
an experienced navigator, exercising ordinary pru- 
dence, and familiar with the ordinary conditions of 
the proposed voyage, in undertaking the trip,7* in 
view of the qualities of the tug and the character 
of the tow,*® the character of the shore7® and waters 
to be traversed,*? the make-up and condition of the 
tow,*S the season of the year,’® and the length of 
The tower will not be exonerated mere- 


the trip.8° 


peelinence. The Salutation, 239 


[d] . Where tug master expected 
storm but mistook direction from 
which it actually came, and proceeded 
on the theory that the tow would be 
subjected merely to a stern gale, 
which it could withstand, and the 
storm came from a different direction 
and part of the tow was lost, the tug 
bri liable. The Salutation, 239 F. 


[e] Risking barge in ocean gale.— 
Where a tug improperly began and 
eontinued an ocean trip with an un- 
seaworthy barge clearly unable to 
withstand the wind and waves likely 
to be encountered on a trip from the 
Cape Cod Canal to Boston, in view of 
weather indications, and the barge 
foundered at sea, the tower was guil- 
ty of negligence imposing liability 
ae the loss. The Mercury, 2 F.(2d) 
325. 


{f] Rounding Battery in high 
wind.—A towing tug was liable for 
the loss of a loaded coal barge by 
swamping, on the ground that it was 
negligent in attempting to take the 
tow around the Battery during an ex- 
eeptionally high wind from the south, 
instead of remaining where it was in 
the North River, which would have 
been both feasible and prudent. The 
ee B. Conine, 233 F. 987, 147 C.C.A. 
661. 


[g] Towing undecked canal boats 
eut onto white-capped bay lashed by 
thirty-mile gale, when they could 
have been left in sheltered waters, 
was negligence rendering the tugs lia- 
ble for subsequent loss of the canal 
boats through foundering. The Nan- 
nie Lamberton, 85 F. 983, 29 C.C.A. 
519. 


72. The Katie E., 46 F.(2d) , 534; 
The Nannie Lamberton, 85 F. 983, 29 
C.C.A. 519; The Hercules, 73 F. 255, 
19 C.C.A. 496; The Allie & Evie, 24 
F. 745; The George L. Garlick, 16 F. 
703: The Mechanic vy. Flanigan, 14 
Phila, (Pa.) 606. 


73. The Herkimer, 52 F.(2d) 41 
[rev sub nom. Norris Grain Co. of 
New York vy. Empire Canal Corpora- 
tion, 42 F.(2d) 482, and cert den 52 
S.Ct. 42, 284 U.S. 665, 76 L.Ed. 563]. 


[a] Wisdom of tug’s starting 
across lake “‘must be judged by the 
conditions which existed at the time 
her master decided to set out upon 
the voyage, not by what later de- 
veloped.” The Herkimer, 52 F.(2d) 
41, 42 [rev sub nom. Norris Grain Co. 
of New York v. Empire Canal Corpo- 
ration, 42 F.(2d) 482, and cert den 
52 Sct, 42; 284 U.S. 665, 76 L.Ed. 
563]. 


74. 
20 C.C.A. 580; 
A Oe Soe 


75. The Mercury, 2 F.(2d) 325; 
Maryland Transp. Co. v. Dempsey, 279 


In re McWilliams, 74 F. 648, 
The Allie & Evie, 24 


Rope. 94; 
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tor,22 


loss. 84 


The Richard F. Young, 245 F. 
499; The Eli B. Conine, 233 F. 987, 147 
C.C.A. 661; The Charles B. Sandford, 
204 EB. - 77, 1422 C.C.A:391% In re Me- 
Williams, 74 F. 648, 20 C.C.A. 580; 
The Hercules, 73 KF. 255; Bouker v. 
Smith, 40 F. 839 [aff 49 F, 954, 1 C.C. 
A. 481]; The Bordentown, 40 F. 682; 
The M. J. Cummings, 18 F. 178; Mason 
v. The William Murtaugh, 3 F. 404; 
The Blanche Page, 3 F.Cas.No. 1,523, 
4 Ben. 186; Limpangco Sons v. Yang- 
eco SS. Co., 84 Philippine 597; Neno 
Ne ee gian Fishing Co., Ltd., 22 B.C. 
Dos 


[a] Size and character of tow, and 
power of tug, should guide the mas- 
ter in determining whether or not to 
proceed to sea in the face of threaten- 
ing weather conditions. The Richard 
FR. Young, 245 F. 499. 


[b] Open hatches of tow.—Where, 
by reason of open hatches and other 
openings in the deck of the barge in 
tow, which was loaded with coal, she 
was unfit and unseaworthy for a trip 
across the bay of New York, in the 
state of the wind and tide then ex- 
isting and the unfitness and unsea- 
worthiness were perfectly obvious 
and presumably known both to the 
owner of the tow and tug, it was neg- 
ligence to undertake the trip in the 
weather then existing. Mason v. The 
William Murtaugh, 3 F. 404. 


[c] Reserve power of tug.—To 
justify a start in bad weather the 
tug should not only have full general 
fitness for the work, but such a re- 
serve of power for service in emer- 
gencies as will fully offset, and pre- 
vent, the dangers expected to be met 
by ordinary tugs and tows in bad 
weather. In re McWilliams, 65 F. 
251 [aff 74 F. 648, 20° C.C.A. 5807. 


[d] Proceeding in ignorance of 
tow’s unseaworthiness.—Where the 
voyage was commenced at night, and 
the barge was not known by the mas- 
ter of the tug to be in an unseaworthy 
and unfit condition, the openings in 
the deck being covered by loose 
planks, and there were hatch covers 
and tarpaulins aboard the barge to 
cover the openings, and there was 
nothing unusual in the weather, the 
tug was not culpable in commencing 
the voyage and was not liable for loss 
of the barge when she was abandoned 
by her crew in rough weather at sea. 
The W. J. Keyser, 56 F. 731, 6 C.C.A. 
101. 


{e] Insufficient power.—A_ tug, 
which started with a tow which she 
had not sufficient power to handle 
safely in such weather as might rea- 
sonably be anticipated, was liable for 
the loss of part of her tow in a storm 
not of unusual severity. The Charles 
B. Sandford, 204 F. 77, 122 C.C.A, 391. 


[f{] Harbor craft.—Care is meas- 
ured by what is to be taken care of, 
and navigators of tugs towing har- 
bor craft of little freeboard, filled 
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ly because he acted honestly;81 but, to escape lia- 
bility, it must appear that he acted both with an 
honest intent to do his duty, and in the exercise of 
the reasonable discretion of an experienced naviga- 


Delay in entering upon the performance of the 
contract, whereby a tug and her tow are overtaken 
by a storm, renders the tug liable for the conse- 
quences,®? unless under the circumstances such delay 
cannot be regarded as the proximate cause of the 


[§ 86] (4) Duty To Turn Back or Seek Refuge.®® 
Where the weather and other conditions are such 


with coal, and easily swamped, should 
not venture into exposed waters 
roughened by waves which would not 
be dangerous to a different type of 
boat, but may prove fatal to harbor 
craft. The Eli B. Conine, 233 F. 987, 
147 C.C.A. 661. 


76. Neno vy. Canadian Fishing Co., 
Ltd., 22. B.C. 455. 


77. The Snap, 24 F. 292. 


[a] New York Harbor.—A wind 
blowing at the rate of twenty-two 
miles an hour is neither a “gale” nor 
a “storm,” but merely a “brisk” 
wind, and, when from the northeast, 
need not suspend navigation in New 
York Harbor during its prevalence 
and a tow is not negligent in begin- 
ning a towage trip with a canal boat 
moe such conditions. The Snap, 24 


78. Maryland Transp. Co. v. Demp- 
Bey ae F. 94; The Bordentown, 40 


[a]. Deeply laden canal bcats 
should not be taken into an open bay 
swept by a gale and running high 
seas. The Bordentown, 40 F. 683. 


[b] Heavily laden seagoing barges 
should not be exposed to stormy 
weather off the Atlantic coast. Mary- 
land Transp. Co. v. Dempsey, 279 F. 


v 


79. The Mercury, 2 F.(2d) 325 [rev 
291 F. 797]; Maryland Transp. Co. v. 
Dempsey, 279 F. 94. 


[a] Season of year may itself be 
admonition of danger, as in the case 
of early March along the Atlantic 
coast of North America. Maryland 
Transp. Co. v. Dempsey, 279 F. 94. 


[b] Atlantic Coast in December.— 
Under the rule of reasonable care and 
prudence, a tug towing a barge not 
built or shaped to withstand heavy 
seagoing buffeting could not take 
large chances as to bad weather in 
coming up the Atlantic Coast in De- 
cember, but should have observed 
storm signals and remained in shel- 
tered water instead of starting out on 
the ocean leg of the voyage. The Mer- 
ecury, 2 F.(2d) 325 [rev 291 F. 797]. 


80. In re McWilliams, 65 F. 251 
fafi 74 BPc648. 20 CrCTAs 580% 


81. The Nannie Lamberton, 85 F. 
9835.29: CACAL SOLO. 


82. The Nannie Lamberton, supra; 
The Hercules, 73 F. 255, 19 C.C.A. 496. 


83. Parmalee v. Wilks, 22 Barb. 
(N.Y.) 539. 
84. Daniels v. Ballantine, 23 Ohio 


St. 532, 13 Am.R. 264. 
Proximate cause generally see in- 
fra § 120. 


85. Changing course to seek calm- 
er water see infra § 87. 


38 [63 C.J.] 


that prudence and good seamanship require the tug 
to put back,’* or to seek refuge,’ and she fails to 
do so, this will constitute negligence rendering the 
tower liable for resultant damage. 
tion of what to do in the face of weather condi- 
tions is one resting primarily in the judgment of 
the tug master,*® whose decision is conclusive in the 
absence of manifest error or negligence,*®® and where 
the tug’s conduct in this respect falls short of actual 
negligence, the tower will not be held responsible 
because the tug failed to put back®® or to seek 
refuge.®! Where the place of alleged available ref- 


86. The Mercury, 2 F.(2d) 325 [rev 
291 F. 797]; The Benjamin H. Whor- 
ford, 290 F. 816; The Edgar H. Vance, 
284 F. 56 [cert den sub nom. Nehalem 
Steamship Co. v. Aktieselskabet Aggi, 
A30S©t, 250, .260% U.S. 750,67. bd. 
4951; The Victoria, 79 F. 122; The 
James P. Donaldson, 19 F. 264 [aff 21 
F. 671, certified and determined 17 S. 
Ct. 951, 167 U.S. 599, 42 L.Ed. 292]. 


fa] Continuing in face of hard 
wind and heavy sea, both on the in- 
crease, instead of returning to port, 
was negligent. The Benjamin 
Whorford, 290 F. 816. 


[b] Continuing across bay in face 
of heavy sea, which resulted in the 
swamping of one tow and damage to 
others when the whole flotilla broke 
up as a result of such swamping, was 
negligence rendering the tower liable. 
The Victoria, 79 F, 122. 


{e] Sailing into teeth of hurricane, 
instead of turning back to safe an- 
chorage, is negligence rendering the 
tug liable for the loss of a towed bark 
which the tug eventually had to 
abandon to save herself. The Hdgar 
H. Vanee, 284 F. 56 [cert den 
nom. Nehalem Steamship Co. v. 
tieselskabet Aggi, 43 S.Ct. 250, 260 
U.S. 750, 67 L.Ed. 495]. 


87. The Burlington v. Ford, 11 S. 
Ct. 138,137 U.S...386,..34 L.Hd. 731; 
Osterhoudt v. Hedger Transp. Co., 42 
F.(2d) 561; Bronx Barge Corporation 
v. Connelly Transp. Corporation, 35 
F.(2d) 294; The Benjamin H. Whor- 
ford, 290 EF. 816; The Frank G. 
Fowler, 8 F. 340. 


[a] Plain indications of approach- 
ing storm obligate a tug master to 
seek the nearest available shelter 
with a tow likely to be endangered 
thereby. Osterhoudt | v. Hedger 
Transp. Co., 42 F.(2d) 561. 


{b] Failure to turn into Delaware 
Breakwater under conditions of 
weather existing when tug and tow 
passed that point has been held neg- 
ligence. Bronx Barge Corporation v. 
Connelly Transp. Corporation, 35 F, 
(2d) 294. 


sore -The E. V. McCaulley, 189 F. 


89. The EH. V. McCaulley, supra. 


[a] Ilustration.—Where, on the 
day after departure of a tug and tow 
from Norfolk for Boston, the weather 
conditions became such that it was 
deemed advisable for safety to seek 
shelter from an impending storm, 
whether those in charge should have 
returned to the Virginia Capes some 
seventy miles away or sought shelter 
under the lee of Assateague Shoal, 
which would have necessitated a com- 
paratively short run, feasible, but 
slightly more dangerous, was a mat- 
ter for the judgment of the master, 


TOWAGE 


But the ques- 


ent:?> 


whose determination will be held con- 


clusive, in the absence of manifest 
error or negligence. The E. V. c- 
Caulley, 189 F. 827. 


90. The Herkimer, 52 F.(2d) 41 
[rev sub nom. Norris Grain Co. of 
New York v. Empire Canal Corpora- 
tion, 42 F.(2d) 482, and cert den 52 S. 
Ct. 42, 284 U.S. 665, 76 L.Ed. 563]; The 
Gypsum King, 178 F. 61, 101 C.C.A. 
555; The Carbonero, 106 F. 329, 45 
C:C.A, 814° [aff 122) F753, 58 C.C.A. 
5538, cert. ‘den’ 24 5/8.Ct.% 842, Lon 
U.S. 570, 48 L.Ed. 306]; The Hercules, 
(outta ao o~alG: C.CrA W496, rev. GSenbs 
ee Hubbell v. The Hercules, 55 F. 


[a] Wind of twenty-five to thirty 
miles an hour is not of itself enough 
to impose upon the master of a tug 
towing apparently seaworthy barges 
the duty of turning back to seek a 
harbor. The Gypsum King, 178 F. 61, 
101 C.C.A. 555. 


91. The Herkimer, 52 F.(2d) 41 
{rev sub nom. Norris Grain Co. cf 
New York v. Empire Canal Corpora- 
tion, 42 F.(2d) 482, and cert den 52 
S.Ct. 42, 284 U.S. 665, 76 L.Hd. 563]; 
The A, L. Walker, 45 F.(2d) 621; The 
Sea Lion, 12 F.(2d) 124; The Eastern, 


280 F. 711; The Robert Robinson, 212 
F. 718, 129 C.C.A. 328; Vance v. The 
Wilhelm, 52 FE. 602 [rev on other 


grounds 59 F169, 8 C.C.A. 72]; The 
Frederick E. Ives, 25 F. 447; Phila- 
delphia, ete., R. Co. v. New England 
Transp. Co., 24 F. 505; Shipman v. 
Morrell, 19 Ont.W.N. 132. 


[a] Although storm signal was up 
and glass down, a tug was not guilty 
of negligence in passing a port of 
refuge where, under conditions then 
prevailing, experts reasonably dis- 
agreed as to whether she should have 
taken her tow into such refuge at 
that time. Shipman v. Morrell, 19 
Ont.W.N, 1382. 


{[b] Mere error of judgment by 
tug master in failing to take his tow 
into the Delaware Breakwater in 
doubtful and threatening weather was 
not negligence rendering the tug lia- 
ble for resultant damage, in the ab- 
sence of proof that the tug master 
showed lack of the degree of pru- 
dence which one possessed of ordi- 
nary maritime skill and experience 
would have exercised under the cir- 
cumstances. The A. L. Walker, 45 F. 
(2d) 621. : 


[ec] Running for refuge too late.— 
A tug was not liable for damage to 
barges in tow, which she was obliged 
to cast loose during a very severe 
storm because of the failure of the 
master to sooner start for a port of 
refuge where the immediate cause of 
the disaster was a change in the di- 
rection and great increase in the vio- 
Hee Be the winds. The Eastern, 280 


[d] Swamping while seeking shel- 


ee a 


uge would not have afforded adequate shelter under 
prevailing conditions, the tug is not liable for fail- 
ure to seek such refuge,®? nor will she be guilty of 
negligence for continuing her voyage where this is 
the safest course after the danger becomes appar- 


ow 


[§ 87] (5) Handling Tug and Tow during Storm. 
When tug and tow are overtaken by bad weather 
while in the course of their voyage, the tug must 
take whatever action prudence and good seaman- 
ship require under prevailing conditions,** as by 


ter.— Where a tug, proceeding with a 
tow of six boats in three tiers from 
New York to New Haven, when off 
Stratford Point, owing to increasing 
seas, turned and sought harbor in 
Bridgeport, and, after turning, the 
open barge Derby, loaded with coal, 
shipped water through her open 
hatchways and sank, the tug was not 
in fault, the tow being properly made 
up, the construction of the barge one 
not unusual, and there being no 
weather conditions previously to re- 
quire an earlier seeking of shelter. 
The Robert Robinson, 212 F. 178, 129 
C.C.A. 328. 


92. The Bump, 56 F.(2d) 203. 


[a] Bay affording insufficient pro- 
tection from prevailing northwest 
wind need not be sought by a tug 
caught in a storm with her tow. The 
Bump, 56 F.(2d) 203. 


93. The Herkimer, 52 F.(2d) 41, 43 
[rev sub nom. Norris Grain Co. of 
New York v. Empire Canal Corpora- 
tion, 42 F.(2d) 482, and cert den 52 S. 
Ct, 42, 284 U.S. 665, 76 L.Ed. 563]. 


[a] Illustration—Where it was 
urged that a tug was at fault for not 
returning to Brewerton or Cleveland 
after a storm arose. and returning to 
Brewerton would have necessitated 
rearranging the tow in the middle of 
the lake and towing three of the barg- 
es stern first, heading for Cleveland 
would have meant proceeding in the 
trough of the waves instead of going 
with them, and either course would 
have involved danger after the storm 
became severe, and, until it did, the 
tug captain had no reason to suppose 
that he could not proceed with safety, 
and the master of another tug, which 
came out to give assistance, was of 
opinion that the safest course at the 
time was to continue to Sylvan Beach, 
the fact that the tug did continue to 
Sylvan Beach did not establish negli- 
gence. The Herkimer, 52 F.(2d) 41 
[rev sub nom. Norris Grain Co. of 
New York v. Empire Canal Corpora- 
tion, 42 F.(2d) 482, and cert den 52 S. 
Ct. 42, 284 U.S. 665, 76 L.Ed. 563]. 


94 Osterhoudt v. Hedger Transp. 
Co., 42 F.(2d) 561; The Mahanoy, 
273 F. 668 [cert den sub nom. Boehm 
v. Lehigh Valley Transp. Co., 42 S.Ct. 
272, 258 U.S. 618, 66 L.Ed. 794]; The 
William H, Yerkes, Jr., 214 F. 881. 


[a] Illustration—A tug, which 
started with a tow from Jersey City 
bound for destinations in the Bast 
River when a gale of wind was blow- 
ing, was at fault for turning into the 
East River when the hawser boat on 
the windward side had no hatchway 
covers, aS a result of which she 
shipped water and sank. The Ma- 
hanoy, 273 F. 668 [cert den sub nom. 
Boehm v. Lehigh Valley Transp. Co., 


42 S.Ct. 272, 258 U.S. 618, 66 L.Ed. 


794]. 


For later cases, developments and changes in the law see Annotations, same title and section numher, | 
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&§ 87-88] 


anchoring the tow,°® blowing fog signals,®* chang- 
ing course,°®* lying by in a good lee for better weath- 
er,°® standing by a tow that has gone adrift,®® or 
taking soundings.t But it has been said that a stand- 
ard of prudent conduct for the handling of a tow 
during a storm, set up after the event by one not 
present, must be regarded with the greatest caution 
as a criterion of legal obligation,? and held that where 
negligence is not proved relief will be denied.* 


[§ 88] 2. Particular Accidents‘—a. Collision5— 
Since the tug is ordinarily the 
dominant mind in charge of navigating both tug and 
tow,’ the tower is generally liable for damages to 
the tow arising from collision between the tow and 
another vessel,® unless it affirmatively appears that 


(1) In General.é 


95. 
499; The Young America, 25 F. 207; 
The Armstrong, 1 F.Cas.No. 540, 
Brown Adm. 130. 


[a] Failure to anchor tows held 
not negligence under facts. In re 
Owen McCaffrey’s Sons, 20 F.(2d) 728. 


Anchoring and mooring tow gener- 
ally see infra §§ 107-114. 


$6. The Barendrecht, 286 F. 289 
[mod in other respects 9 F.(2d) 614]. 


S87. The Betty, 278 F. 220; The 
Richard F. Young, 245 F. 499. 


[a] Heading to windward inshore 
was the proper course for a tug to 
pursue when the violence of an ap- 
proaching storm became apparent, 
and for damage to her tow resulting 
from failure to do this the tower was 


responsible. The Richard F. Young, 
245 F. 499. 
-[b] Steering for calm water.—A 


tug towing canal boats across Oneida 
Lake was negligent, when a storm 
came up, in cutting the tow adrift in- 
stead of merely changing its course 
directly into the face of the wind and 
taking the tow into calm water on the 
goedwere shore. The Betty, 278 F. 
220. 


Duty to put back or seek shelter sce 
supra § 86. 


98. The William H. Yerkes, Jr., 
214 F. 881. 


[a} Ilustration.—A tug which un- 
dertook to tow around Cape Cod a 
small. lighter with a five-foot side 
and a blunt flat bow, obviously not 
designed for sea service, was in fault 
and liable for the loss of the tow for 
proceeding over the shoals toward 
Vineyard Haven in the face of a chop- 
py sea and a twenty-five mile wind in- 
stead of lying by for better weather 
in a good lee available at Chatham. 
The William H. Yerkes, Jr., 214 F. 
881. 


Starting voyage see supra § 85. 
99. See infra § 117. 


1. The Adelia, 14 S.Ct. 1171, 154 U. 
S. 593, 21 L.Ed. 672., 


[a] Steering by guesswork on a 
dark night in a strong wind and in- 
termittent snowstorm, when sound- 
ings would have reyealed that tug and 
tow were getting out of the river 
channel and near flats, on which the 
tug subsequently grounded, resulting 
in the following tow being swung 
against the tug’s propeller by the ebb- 
ing tide and sinking, constituted neg- 
ligence rendering the tug liable. The 
Adelia, 14 S.Ct. 1171, 154 U.S. 593, 21 
L.Ed. 672. 

2. Olsen v. Luckenbach, 
237. 


3. In re Owen McCaffrey’s Sons, 20 


238 #F. 
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ed to the tug.?? 


The Richard F. Young, 245 F.[F.(2d) 728; The Sea Lion, 12 F.(2d) 


124; The Rosabel, 258 F. 2388, 169 C. 


C.A. 304; Olsen v. Luckenbach, 238 
BY 23(. 
[a] rror of judgment.—A towing 


tug was not liable for injuries to a 
barge, which drifted after she was 
directed by the tug to anchor during 
a hurricane on Lake Ontario, the tug 
being unable to manage her on the 
course followed, until she lost one 
anchor and went ashore, under the 
rule that the tug was bound to only 
ordinary care and skill, there being no 
evidence of fault in navigation, and 
the anchoring of the barge, instead of 
changing course, if an error, being 
one of judgment of the master of the 
tug. Standard Transp. Co. v. Great 
eee eee Co., 270 F. 215 [aff 260 
F. TA. 


[b] Proceeding directly into wind 
of not unusual velocity was not neg- 
ligence for a tug towing a square- 
ended flat-bottomed barge in the open 
ocean. The Sea Lion, 12 F.(2d) 124. 


4 Cross references: 


Fault or negligence of tow see infra 
§§ 121-132. 
Responsibility of tower respecting: 
Anchoring or mooring of tow see 
infra §§ 107-114. 
ae a of tow see supra §§ 69-— 
peeoteniness of tug see supra §§ 
Swamping, foundering, and capsiz- 
ing of tow see supra § 55; and 
passim infra §§ 88-106. 


5. Liability of: 


Third vessel to tug or tow see Colli- 
sion §§ 80-103. 


Tow to: 
Other tows see Collision § 99. 
Tug see infra § 187. 


Tug or tow to third vessel see Colli- 
sion §§ 80-103. 


6. Governing operation of tug and 
tow to avoid collision generally see 
Gollision §§ 80-95. 


7. See supra § 52. 


8 The J. P. Donaldson, 17 S.Ct. 
951, 167 U.S. 599, 42 L.Hd. 292; The 
Annie Williams, 20 F. 866; The Dela- 
ware, 20 F. 797; The Fannie Tuthill, 
12 F. 446; The Enterprise, 8 F.Cas.No. 
4,500, 3 Wall.Jr. 58; Nelson v. The 
Goliah, 17 F.Cas.No. 10,106. 


[a] Inference of negligence.—A 
boat in tow being powerless to help 
herself and wholly under the control 
of the tug, if it is brought into a col- 
lision, the occurrence presents an in- 
ference of negligence on the part of 
the tug. The Delaware, 20 F. 797. 


[b] Zug is bound to use all care 


Avoidable character of collision. 


[63 C.J.] 39 


the tug was without fault, in which ease no liability 
rests upon the tower.® 


Tow wholly or partly in control. Where both tug 
and tow are exclusively under the control, direction, 
and management of the tow, and the tug obeys or- 
ders, the tug is not liable for a collision.1° 
those in charge of the vessels, respectively, jointly 
participate in their control and management, both 
will be liable if the collision was caused by the fault 
of, both, or either, if it arose from his fault alone, 
and the mere presence of a pilot aboard the tow 
will not exonerate the tug from liability for negli- 
gence in respect of the phases of navigation entrust- 


Where. 


It is no excuse 


and diligence which prudence and 

caution require to avoid bringing tow 

into collision with other vessels. The 

huge phates 8 F.Cas.No. 4,500, 3 Wall. 
rb8. 


[c] Rules applicable in collision 
cases.—(1) A vessel engaged in tow- 
ing is responsible to the tow for at 
least the same degree of care and 
diligence as she is bound to exercise 
to avoid injuring other vessels (Nel- 
son v. The Goliah, 17 F.Cas.No. 10,- 
106), (2) and hence, where the tow is 
injured by being brought into colli- 
sion with another vessel, the question 
of the tug’s liability is to be deter- 
mined by the same rules applicable in 
ordinary cases of collision (Nelson v. 
The Goliah, supra). 


Collision of tow with: 
Another tow see infra § 90. 
Third vessel see infra § 91. 
Tug see infra § 89. 


Collision resulting from faulty 
makeup of tow see supra §§ 69, 71, 
72. 


9. The Van Cott, 152 F. 1016; The 
Royal, 188 F. 416; The Knickerbocker, 
138 F. 148 [aff 145 F. 1022, 74 C.C.A. 
21]; The Hecho, 131 F. 622; The Yuma, 
117 F. 894 [aff 1382 F. 964, 66 C.C.A. 
74]; The Columbia, 109 F. 660, 48 C. 
CiAw 596) bath 103-7668 ine eee 
B. Saunders, 25 F. 727, 23 Blatchf. 
378 [rev 19 F. 118]; The Three Lights, 
21 F. 251; Bissell v. The Alexander, 
3 F. 671; Abbey v. The Robert L. 
Stevens, 1 F.Cas.No. 8, 22 How.Pr. (N. 
Y.) 78; The Merrimac, 17 F.Cas.No. 
9,478, 2 Sawy. 586; Patlen v. The IIli- 
nois, 18 F.Cas.No. 10,798. 


10. Albina Ferry Co. v. The Im- 
perial, 38 F. 614, 13 Sawy. 639, 3 L.R. 
A. 234; Nelson v. The Goliah, 17 F. 
Cas.No. 10,106; The Duke of Sussex, 
1 Notes of Cas. 161, 1 W.Rob. 270, 166 
Hep 573; The Energy, L.R. 3 A& 
BK. 48. ; 


Fault or negligence of tow general- 
ly see infra § 121 et seq. 


11. Nelson v. The Goliah, 17 F. 
Cas.No. 10,106. 


12. The Charles Allen, 11 F. 317; 
The U. S. Grant, 28 F.Cas.No. 16,803, 
7 Ben. 195. 


[a] Where evidence shows tug not 
mere servant of tow, furnishing mo- 
tive power only and under sole con- 
trol of a pilot on the tow, but on the 
contrary the tug is directed at least 
in part by her own ship’s company, 
the tug may not escape liability on a 
plea that the tow’s pilot was in 
charge, but will be held responsible 
for collision resulting from her negli- 
gence in backing. The Charles Allen, 
11 FE. 317. 


40 [63 C.J.] 
that the collision could not have been prevented at 
the moment it occurred, if measures of precaution 
have been neglected which would have rendered the 
accident less probable.1* Of course, it is the duty 
of the tow when she is placed in peril by the move- 
ments of the tug without any fault on her own part 
to avoid the collision if she can;1* but when a ves- 
sel is placed in a perilous position through the fault 
of another vessel, she is not to be held to strict 
rules of navigation,?® 


Reasonable rubbings and contacts of a tow with 
other vessels do not constitute “collisions” so as to 
authorize recovery against the tower for damage 
caused thereby.?® 


[§ 89] (2) Between Particular Vessels—(a) Tug 
and Tow. The tower is liable for damage resulting 
from a collision between tug and tow due to the neg- 
ligence of the former.*” 


[§ 90] (b) Between Tows.!® The tower is liable 
for damages resulting from collision between the 
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[8§ 88-91 


towed ships as a consequence of the tug’s negli- 
gence,!® but will be exonerated where there was no 
negligence imputable to the tug.?° 


[§ 91] (c) Between Tow and Third Vessel. Un- 
der the general rules,?! the tower is liable for dam- 
age to the tow arising from its collision with a 
third vessel through negligence imputable to the 
tug,22 such as allowing the tow to drift;?* attempt- 
ing to pass another vessel in a narrow channel ;** 
casting off the tow in front of an approaching steam- 
er;25 failure to anticipate change of course by an 
approaching vessel,?° or to guard against the effeet 
of the tide;27 failure to exercise vigilance in execut- 
ing a maneuver,?® or in keeping the tow under ob- 
servation;2° giving the wrong signal to an approach- 
ing vessel;#® negligence in connection with enter- 
ing a crowded harbor,?! or passing an anchored ves- 
sel;?2_ omission of customary precautions to avert 
danger,?? such as failure to maintain proper lights** 
or lookouts,?5 or to give fog signals;?® undertak- 
ing to tow more boats than the tug ean properly 


13. The Syracuse v. Langley, 12 
Wall. (U.S.) 167, 20 L.Ed. 382; Nel- 
son y. The Goliah, 17 F.Cas.No. 10,- 
106. 


14. The Columbia, 109 F. 660, 48 
GiG.A, G5 9/6: 

15. The Columbia, supra. 

16. The John HE. Berwind, 270 F. 
569. 


[a] Scow must expect and be able 
to withstand reasonable rubbings and 
contacts with other boats during har- 
bor navigation, particularly when 
making landings and lying at piers, 
and cannot recover against a tug for 
such contacts. The John E. Berwind, 
270 FB. 569. 


17. Wagner v. The W. M. Wood, 45 
FH. 774; The Oler, 18 F.Cas.No. 10,485, 
2 Hughes 12. 


[a] Steamer backing into towed 
schooner after grounding in course of 
towage.—The Oler, 18 F.Cas.No. 10,- 
485, 2 Hughes 12. 


[b] ue striking heavily laden 
barge while taking her in tow.—Wag- 
ner v. The W. M. Wood, 45 F. 774. 


18. Liability of tow for collision 
with other tows see Collision § 99. 


19. The Christiania Baird, 180 F. 
WOdy LOB C.CyAS 322. Fatt: 169. “Es. 207s 
The Theodore Roosevelt, 154 F. 155; 
The Morton, 17 F.Cas.No. 9,864. 


[a] Collision while passing through 
draw.—A tug passing down the Pas- 
saic River with a scow on one side 
and a schooner in tow on a hawser 
was liable for a collision between the 
tows while passing through the draw 
of a railroad bridge, on the ground 
that the master failed to signal the 
bridge in time and while waiting for 
the opening of the draw after the 
passing of trains permitted the tug to 
drift too near the bridge and too close 
to one side, by reason of which the 
scow struck the trestle on that side, 
breaking the lines and causing the 
eollision with the following schooner. 
The Christiania Baird, 180 F. 705, 104 
C:CrA. 22 faff 169°R. 2177% 


[b] Suddenly slackening speed, so 
that a lighter schooner at the rear of 
the tow overtook and collided with a 
heavily laden barge in front, consti- 
tuted negligence rendering the tug li- 
able for damage to the barge. The 
Theodore Roosevelt, 154 F. 155, 


Collision resulting from faulty 
rarace clea ed tow see passim supra §§ 
69~71, 7 


ied The Lizzie D. Shaw, 47 F.(2d) 


[a] Towing stern foremost per- 
missible under circumstances.—Tow- 
ing a barge stern foremost, after a 
collision which jammed the tow’s rud- 
der athwart her stern, and would have 
resulted in causing her to yaw all 
over the canal if towed bow foremost, 
was not negligence so as to render 
the tug liable for damages in a second 
collision with a preceding barge when 
the latter grounded. The Lizzie D. 
Shaw, 47 F.(2d) 820. 


21. See supra § 88; 
sion §§ 80-1038. 


22. Société des Voiliers Francais v. 
Oregon R., ete., Co., 178 F. 324; The 
Lyon, 15 F.Cas.No. 8,645, Brown Adm. 
59; The Night Watch, 8 Jur.N.S. 1161; 
The William Samson, 4 Que. 306. 


23. The Panther, 5 F.(2d) 64 [cert 
den 45 S.Ct. “508, 267 U.S. 606, 69 L. 
Ed. 810] (where, however, tug held 
not liable because its negligence 
not proximate cause of tow’s colli- 
sion); Gilchrist Transp. Co. v. Great 
Lakes Towing Co., 2387 F. 432 [aff 
248 F. 1019, 160 C.C.A. 362]. 


[a] While changing’ lines.—Two 
tugs, towing a large steamship, at the 
time without motive power, from Mil- 
waukee to Chicago, were in fault and 
liable for allowing her to drift into 
eollision with another anchored ves- 
sel off Chicago harbor, while they 
were changing from lake to harbor 
lines, as the tug masters should have 
noticed the danger and taken steps to 
avoid the collision by pushing their 
tow or getting lines aboard and pull- 
ing her. Gilchrist Transp. Co. v. 
Great Lakes Towing Co., 237 F. 432 
[aff 248 F. 1019, 160 C.C.A. 362]. 


[b] While landing another tow.— 
Allowing a tow to drift on flood tide, 
while landing another tow, is negli- 
gence which would render the tug re- 
sponsible for collision of the drift- 
ing tow with an anchored third ves- 
sel if there were no intervening neg- 
ligence of the tow destroying the 
causal relation hetween the tug’s neg- 
ligence and the collision. The Pan- 
ther, 5 F.(2d) 64 [cert den 45 S.Ct. 
508, 267 U.S. 606, 69 L.Ed. 810]. 


24. The Mariel, 32 F. 103; 


and see Colli- 


The 


David Morris,~ 7 F.Cas.No. 3,596, 


Brown Adm. 278. 


25. The Alabama, 126 F. 332, 61 
C.C.A. 238 [cert den 24 S.Ct. 851, 193 
U.S. 669, 48 L.Ed. 840]. 


26. Bartelson v. The Cynthia, 2 F. 
Cas.No. 1,067, 14 Phila. (Pa.) 411. 


27. The Delaware, 20 F. 797; The 
Olive Baker, 18 F.Cas.No. 10,489, 4 
Ben. 173. 


28. The C. Y. Davenport, 6 F.Cas. 
No. 3,527, 3 Ben. 63; The Gorgas, 10 
F.Cas.No. 5,622, 10 Ben. 541. 


29. The Gorgas, supra. 


30. The Volunteer, 28 F.Cas.No. 
16,990, Brown Adm. 159. 


31. The Syracuse v. Langley, 12 
Wall. (U.S.) 167,20 L.Ed. 382 [aff 
23 Cas. No. 13, 0175°6. Blatcht.\2) sake 
14 F.Cas.No. 8,068)]; Nelson v. The 
Goliah, 17 F.Cas.No. 10,106. 


32. Petition of Red Star Towing & 
Transportation Co., 30 F.(2d) 452 [aff 
30 F.(2d) 454, cert den 49 S.Ct. 265, 
279 U.S... 844, 7-73 L.Ed. 989). ©The 
Ciampa,, Emilia, 50 B.+239. 2 “G.Caae 
508 [aff 41 F. 57]; The Delaware, 12 
F. 571; The Lyon, 15 F.Cas.No. 8,- 
645, Brown Adm. 59; Nelson y. The 
Goliah, 17 F.Cas.No. 10,106. 


[a] Dredge.—While there is no 
presumption of liability arising from 
the mere fact of a collision with an 
anchored dredge, because the dredge 
does not have all the privileges of a 
vessel at anchor on an anchorage 
ground, still a tug is liable for dam- 
ages to a tow colliding with a dredge, 
unless the tug could not have pre- 
vented it, and the tug whose master 
failed sufficiently to swing the end 
of the tow, thus causing the tow to 
sheer and break the hawser line with 
resulting collision, is negligent. Pe- 
tition of Red Star Towing & Trans- 
portation Co., 30 F.(2d) 452 [aff 30 
F.(2d) 454, cert den 49 S.Ct. 265, 279 
U.S. 844, 73 L.Ed. 989]. 


33. Reilly v. The EH. Heipershausen, 
e By 619 [atk 63 bs 1020; Foes 

34 Nelson v. The Goliah, 17 F. 
Cas.No. 10,106. 


35. Nelson v. The Goliah, supra. 
36. The Raleigh, 41 F. 527 [aff 44 
BE. (8k). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 91-94] 


handle under existing conditions;3? and violation 
of the general rules of navigation in respect of the 
course to be pursued by vessels approaching each 
other,** or by one vessel overtaking another.?® The 
tower is not responsible for damage to the tow re- 
sulting from its collision with a third vessel where 
there was no negligence imputable to the tug,+? 
nor where the tug’s fault, if any, was condoned by 


the tow’s owner.4! 


[§ 92] (8) Conduct after Collision. 
to what should be done after the tow has been in- 
jured by a collision rests with the master of the 
tug,*? and, in determining whether he was negli- 
gent, the courts will consider the surrounding cir- 


te The R. G. Townsend, 278 F. 
[a] Heavy ice and ebb tide.— 


Where a tug lacked power adequately 
to handle her tow under existing ice 
conditions in river and harbor, she 
was at fault in endeavoring to nav- 
igate New York Harbor during an ice 
floe with eleven scows in tow, with- 
out an assisting tug, and was liable 
for the collision of a scow with a ves- 
sel in the harbor, occurring when the 
tow got caught in a_ heavy ice floe 
and was carried against the other ves- 
Sel by a strong ebb tide. The R. G. 
Townsend, 278 F. 726. 


38. The Automatic, 278 F. 359; 
ee v. The Goliah, 17 F.Cas.No. 


{a] Starboard hand rule.—(1) A 
tug was liable for damage to a barge 
in tow from collision with an unidenti- 
fied steamship at night in New York 
Harbor, where the master, who had 
previously supposed the steamship to 
be anchored ahead and off his port 
bow, when one thousand feet away, 
saw that she was moving on a cross- 
ing course, but, instead of obeying the 
starboard hand rule, ported his helm. 
The Automatic, 278 F. 359. (2) The 
starboard hand rule did not require a 
tow to change her course to pass to 
the northerly side of a dredge, where 
eircumstances showed ‘“practicabil- 
ity” was. seriously questionable. The 
Harold L., 56 F.(2d) 609. (3) A tug 
was at fault in collision with a 
dredge, damaging a barge in tow, not- 
withstanding the tug adhered to the 
narrow channel rule and held to star- 


' board. The Harold L., supra. 


Hj ls gl alli a 
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cds 


39. 
[a] 


The Harold L., supra. 
Illustrations.—(1) A tug wit 


tow, tailing another tow ahead and 
traveling faster, was an “overtaking 
vessel.” The Harold L., 56 F.(2d) 
609. (2) A tug and tow, as an over- 


taking vessel, could not avoid the 
duties of that relation by in advance 
turning to starboard in a parallel or 
nearly parallel coutse. The Harold 
L., supra. 

40. The Lizzie D. Shaw, 47 F.(2d) 
820; The Lizzie M. Walker, 3 F.(2d) 
921. See also The Energy, L. R. 3 A. 
&E. 48 (exonerating tug from liabil- 
ity for damage to tow by~collision 
with third vessel, where tug was at 
fault in crossing bows of approach- 
ing vessel but collision would have 


~ been avoided if pilot aboard tow had 


given tow order to cast off hawser). 
And see supra § 88 text and note 9. 


[a] Colliding with stranded barge. 
—The master of a tug taking a tow 
into the Delaware and Chesapeake 


Canal was not chargeable with knowl- 


edge of stranded barges or with the 
duty of anticipating disaster, nor in 
attempting to pass such barges where 
this was a feasible maneuver, and the 
tower was not responsible for damage 


to the tow when it collided with a 


TOW AGE 


cumstances.4® 


of towage.*# 


General. 


[§ 93] b. Fire. 
tower is not liable for damage to the tow result- 
ing from fire which breaks out during the course 


[63 C.J.] 41 


In the absence of negligence, the 


[§ 94] c. Stranding*® or Grounding**—(1) In 
The tower is not responsible for damage 


resulting from stranding or grounding of the tow 


Decision as 


accident.*? 


stranded barge. The Lizzie D. Shaw, 


47 F.(2d) 820. 


[b] Where third vessel is wholly 
to blame for collision between it and 
a tow, the tug may not be held liable 
for the damage to its tow. The Liz- 
zie M. Walker, 3 F.(2d) 921. 


41. The New York Central No. 18, 
257 EF. 405, 168 C.C.A. 445. 


[a] Tying up contrary to harbor 
regulations.—A tug cannot be held 
liable for injury to her tow by colli- 
sion with a third vessel because she 
tied the tow at the end of a pier in 
violation of harbor regulations, where 
it was done with the express consent 
of the owner of the tow. The New 
York Central No. 18, 257 F. 405, 168 
Ci:GsA.,°445.~ 


fopct The Lizzie D. Shaw, 47 F.(2d) 
[a] Determination whether to 


anchor barge damaged in collision or 
take her in port rested wholly with 
the master of the tug who was under 
a duty to determine the best course 


of action. The Lizzie D. Shaw, 47 F. 
(2d) 820. 
43. The Lizzie D. Shaw, supra. 


[a] Rule stated.—Whether the 
master of the tug was at fault for 
proceeding with a damaged barge in 
tow must be determined by apprais- 
ing his judgment in the light of sur- 
rounding circumstances. The Lizzie 
D. Shaw, 47 F.(2d) 820. 


[b] Seaworthiness of tow.—The 
master of a tug, in determining 
whether to anchor a damaged barge 
after collision or proceed with her to 
port, was charged with knowledge of 
the seaworthiness of barge. The Liz- 


h,| zie D. Shaw, 47 F.(2d) 820. 


44. Shamrock Towing Co., Ine. v. 
City of New York, 32 F.(2d) 684 [rev 
29 F.(2d) 783]. 


[a] Where tug master signaled for 
assistance and did all he could after 
one of the towed barges caught fire, 
and where his maneuvering of the tug 
to windward was not improper despite 
the fact that in so doing he deprived 
a following tow of the protection 
from the original burning tow afford- 
ed by the wind, the tower was not 
liable for damage caused to the tows 
by the fire. Shamrock Towing Co. v. 
City of New York, 32 F.(2d) 684 [rev 
29 F.(2d) 783]. 


45. Defined see Strand § 3 text and 
notes 38-40. 


46. Striking obstructions and 
stranding thereon see passim infra §§ 
100-102. 

Stranding or grounding in connec- 
tion with landing or mooring tow see 
passim infra §§ 107-114. 


47. The O’Brien Brothers, 14 F. 


(2a) 447; The Mexpet, 288 F. 718; 
The Raymond, 178 F. 848; The Star- 


without negligence imputable to the tug,47 as where 
the master of the tug did all that a prudent naviga- 
tor should have done under existing circumstances,*® 
and the stranding of the tow was due to inevitable 
Where, however, the stranding®® or 


tle, 115 F. 555; American Steel Barge 
Co. v. The Battler, 62 F. 612; Wilson 
Pilots’ 


King v. The Harry and Fred, 49 F. 
681 [aff 55 F. 426, 5 C.C.A. 169]; The 
Young America, 31 F. 749, 24 Blatchf. 
479 [rev 26 F. 174]. 


[a] Excusable ignorance of draft. 
—Tugs employed to shift a steamer 
on representation that her draft did 
not exceed twenty-four feet, whereas, 
as loaded, it was considerably more, 
were not liable for her stranding, 
where, in the waters where she was 
required to be moved, and in the state 
of the tide, it was dangerous to move 
a vessel of over twenty-four feet 
draft, and the work would not have 
been undertaken had the towing com- 
pany or masters of the tugs been 
correctly informed as to her draft. 
The Mexpet, 288 F. 718. 


[b] Failure to use auxiliary steer- 
ing gear.—(1) A tug, which broke a 
rudder chain while towing barges, 
with the result that one of the barges 
drifted on the rocks and was injured, 
held not in fault for not attempting 
to use her auxiliary steering gear, 
not designed nor ready for emergency 
use, and where it was thought that 
less time would be required to repair 


the chain. The O’Brien Brothers, 14 
F.(2d) 447. (2) Equipment of tug see 
supra § 66. 

48. The George Hughes, 183 F. 
211, 105 CCA, 643. 

[a] MTliustration.—A tug, towing 


two scows to the dumping ground at 
night, was not liable for the loss of 
one, which broke adrift owing to un- 
usually heavy ground swells, and 
stranded on the beach three hours 
later, it appearing that the master 
discovered the loss within a reason- 
able time and made every effort, 
which in his judgment as a prudent 
navigator was safe and proper, to 
rescue the scow before she reached 
the shore, and liability will not be 
imposed in such a case even though 
subsequent events show that a wiser 
course might have been adopted. The 
George Hughes, 183 F. 211, 105 C.C.A. 
643. 


49. Gilchrist Transp. Co. v. Great 
Lakes Towing Co., 237 F. 432 [aff 248 
He A019) ON Ci CAS 36.2]. 


[a] Sudden shift of wind, with 
material increase in velocity, which 
blew the tow out of the channel and 
caused her stranding, was an inevita~ 
ble accident for which the tower was 
not responsible where he could not 
reasonably have foreseen the develop- 
ment of such conditions in time to 
avoid them. Gilchrist Transp. Co. v. 
Great Lakes Towing Co., 237 F. 432 
[aff 248 F. 1019, 160 C.C.A. 362]. 


50. The R. Lenahan, Jr., 43 F.(2d) 
858 [rev on other grounds 48 F.(2d) 


42 [63 C.J.] 


grounding®! of the tow is due to negligence of the 
tug, the tower is liable for resultant damage,°? and 
may be held responsible even though negligence of a 
compulsory pilot contributed to the stranding.** 


Deliberately running aground. Where, through 
negligence, the tug gets her tow into such a situa- 
tion that. it becomes proper and necessary to run 
the tow aground, the tower is liable for resultant 


damage.®* 


That tug violated statutory regulations prior to 
the stranding of a tow will not add to her responsi- 


bility therefor.®> 


110, cert den Cowles v. Reddy, 52 S. 
Ct. 183]; The Broadway, 272 F. 540; 
Mylroie v. British Columbia Mills 
Tug & Barge Co., 268 F. 449 [cert gr 
41 S.Ct. 322, 255 U.S. 566, 65 I.Hd. 
789, and aff 42 S.Ct. 430, 259 U.S. 1, 
66 L.Ed. 807]; The Minerva, 266 F. 
598; The Ice King, 256 F.. 895 [rev 
on other grounds 261 F. 897, cert den 
Morris & Cumings Dredging Co. v. 
Cornell Steamboat Co., 40 S.Ct. 180, 
251 U.S. 559, 64 L.Ed. 414]; White v. 
Upper Hudson Stone Co., 248 F. 893, 
160 C.C.A. 651 [cert den 38 S.Ct. 335, 
246 U.S. 665, 62 L.Hd. 929]; The De- 
fender, 208 F. 836; The Fearless, 199 
F. 400, 118 C.C.A. 84; The E. V. Mc- 
Caulley, 189 F. 827; Wormwell v. P. 
Dougherty Co., 173 F. 707; The Reso- 
lute, 160 F. 659, 88 C.C.A. 17 [aff 149 
F. 1005]; Scully v. The Taurus, 63 
F. 137; The Elfinmere, 39 F. 909; The 
Gratitude, 25 F. 160; Grand Trunk R. 
Co. v. Griffin, 21 F. 733; The Vigilant, 
10 F. 765; Pope vy. Fearless, 3 Haw. 
Fed. 209; Pope v. The Pacific, 3 Ha- 
waii Fed. 201; Waldie v. Fullum, 12 
Can.Exch. 325. 


[a] Intoxication of pilot.—Where 
the efficient cause of the stranding of 
a tow was the fact that the tug pilot 
drank beer before starting and drank 
whisky while at the wheel, so that 
he became so far under the influence 
of Hquor as to be unable properly to 
handle the tug and tow, and fell 
asleep on duty, he was guilty of gross 
negligence. The Ice King, 256 F. 895 
[rev on other grounds 261 F, 897, cert 
den Morris & Cumings Dredging Co. 
v. Cornell Steamboat Co., 40 S.Ct. 180, 
251 U.S. 559, 64 L.Ed. 414]. 


[b] Failure to anchor in fog.— 
The Gratitude, 25 F. 160. 


{c] Failure to maintain lookout.— 
(1) Failure of a towing tug to provide 
a lookout stationed forward while 
navigating dangerous waters at night 
in stormy weather was culpable neg- 
ligence, rendering the tug unsea- 
worthy, and tug and owner liable for 
stranding of the tow. Mylroie v. 
British Columbia Mills Tug & Barge 
Co., 268 F. 449 [cert gr 41 S.Ct. 322, 
255 U.S. 566, 65 L.Ed. 789, and aff 42 
S.Ct. 430, 259 U.S. 1, 66 L.Ed. 807]. 
(2) The master of a tug, stranding a 
barge on well-known shoals on the 
wrong side of a charted channel, was 
at fault in failing to station a prop- 
er lookout forward, where the tug and 
tow were proceeding at night and ap- 
proaching a point where the direction 
of the channel changed abruptly and 
visibility was apt to be obscured by 
smoke and vapors from a factory. 
The Perth Amboy, 48 F.(2d) 640. (3) 
Defense of inevitable accident was 
not available to a tug, stranding a 
barge on well-known shoals on the 
wrong side of a charted channel, be- 
cause of failure to maintain a prop- 
er lookout. The Perth Amboy, supra. 


[ad] Pounding and stranding on 
bar in trough of swell.—Where a mo- 
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[§§ 94-96 


[§ 95] (2) Selection of Course.°* The tower is 
responsible for stranding of the tow which results 
from the tug’s selection of an improper course?" 


[§ 96] (8) Ignorance of Conditions along Route 
Selected; Draft of Tow. 
able with knowledge of the channels, currents, depth 
of water, and other customary conditions prevailing 
in the place where he operates,°®* and the tower will 


The tug master is charge- 


be held responsible where the tow strands or grounds 


as a result of the tug’s proceeding in ignorance of 
conditions,®® such as the course and width of the 


channel,®® character and condition of the bot- 


tor boat undertook to tow a scow over 
a bar, and the swells of the sea were 
such that the scow pounded and 
stranded on the bar while in the 
trough of the waves, the tower was 
liable for negligence even if the tide 
was high and the stranding due mere- 
ly to the swells, as there was no need 
to cross at that particular time and 
the master should have waited for 
calmer water. White v. Upper Hud- 
son Stone Co., 248 F, 893, 160 C.C.A. 
651 [cert den 38 S.Ct. 335, 246 U.S. 
665, 62 L.Ed. 929]. 


51. The Neponset, 251 F.. 752; 
Gray’s Harbor Tug-Boat Co. v. Peter- 
sen, 250 F. 956, 163 C.C.A. 206; The 
Mason, 221 F. 799; The Westerly, 171 
F. 904; Knickerbocker Steam Tow- 
age Co. v. Baltimore, etc., Barge Co., 
170 F. 444, 95 C.C.A. 614 [aff 159 BF. 
755]; The Naos, 144 F. 292; The 
Vigilant, 8 F. 921; The Farnsworth, 6 
F. 307; Dutton v. The Express, 8 F. 
Cas.No. 4,209, 3 Cliff. 462; The Ship 
Josephine v. The Tug Farnsworth, 14 
Phila. (Pa.) 587. 


[a] Scraping over bar.—Where 
the captain of a tug undertook to tow 
a ship across a bar at the harbor en- 
trance, he was bound to know the 
channel selected, and whether, in the 
condition of the wind and water, it 
was proper to attempt the towage, 
and where the tow grounded on the 
bar because it was too shallow and 
was damaged in being dragged across 
without stranding, the tower was li- 
able for such damages. Gray’s Har- 
bor Tug-Boat Co. v. Petersen, 250 F. 
956, 163)-C.CVA.* 206. 


[b] Slowing down to pace insuffi- 
cient to afford proper steerage way 
to the tow, whereby she is swept 
ashore and grounded by the current, 
is negligence rendering the tug lia- 
ble for resultant damage to the tow. 
The Farnsworth, 6 F, 307. 


[c] Where tug negligently ground- 
ed in a creek, and after the tug had 
become helpless the tow swung about 
and also grounded, the tower was li- 
able. The Vigilant, 8 F. 921. 


F =. Division of damages see infra 


53. See The Adam W. Spies, 70 D. 
&Adm. 25 (holding that where a ship 
in tow of a steam-tug suffers damage 
from stranding by reason of the neg- 
ligence of those on board the tug, her 
owners are entitled to recover in re- 
spect of that damage from the own- 
ers of the tug, notwithstanding the 
fact that the negligence of a pilot in 
charge of the ship by compulsion of 
law contributed to the mischief, but 
where it was not proved that the tow 
was in charge of a compulsory pilot, 
and a counterclaim for damage to tow 
was dismissed). 


54. The Wyomissing, 42 F.(2d) 666. 


{a] Liability predicated upon pre- 
cedent negligence of a tug master in 


failing to observe other’ vessels 
stranded in the channel until he had 
gotten so close that it was impossible 
to round to with his own long tow 
and thus was forced to run them 
aground as the safest course then 
open under prevailing conditions. The 
Wyomissing, 42 F.(2d) 666. 


55. The Wabash, 248 F. 1008 
(where, however, the tug was held 
liable for half the damages on other 
grounds). 


[a] Violation of statute forbid- 
@ing use of long hawsers in inland 
waters does not prove faulty naviga- 
tion in matters which could not be 
affected by the length of the tow, nor 
does violation of the statute before 
accidental stranding add to the re- 
sponsibility for such accident. The 
Wabash, 248 F. 1008. 


56. Choice of route generally see 
supra § 78. 


57. The J. C. Reichert, 258 F. 79 
faff 258 E. 81, 169 C.C.A. 167]; The 
Fearless, 199 F. 400, 118 C.C.A. 84; 
Vance v. The SS. Wilhelm, 59 F. 169, 
8 C.C.A. 72 [rev 52 F. 602]. 


[a] Hugging shore of river.—Two 
tugs, towing a barge heavily loaded 
with coal, were at fault for hugging 
too closely the New York shore of 
East River, so that the tow grounded 
on a shoal which had existed for a 
long time, and should have been 
known to the tug masters. The J. C. 
Reichert, 258 F. 79 [aff 258 F. 81, 169 
CiCLALALCT ]s 


[b] Taking wrong course too near 
lee shore of lake in storm.—Vance v. 
ane SS. Wilhelm, 59 F. 169, 8 C.C.A. 


Getting off course see infra § 97. 
58. See supra § 62. 
* Weather conditions see supra §8$§ 


59. The Perth Amboy, 
640; Coastwise Transp. Corporation 
v. U, S., 43 F.(2d) 401; Great Lakes 
Towing Co. v. Alva SS. Co., 261 F. 
261; Consolidated Coal Co. v. Knick- 
erbocker Steam Towage Co., 200 F. 
840; The E. D. Haley, 195 F. 168; 
Winslow v. Thompson, 134 F. 546, 67 
C.C.A. 470; The Inca, 130 F. 36 [aff 
148 F. 363, 78 C.C.A, 273]; The Henry 
Chapel, 10 EY 77%: The Efe J20Sime 
mons, 6 F. 639; The Zouave, 30 F. 
Cas.No. 18,221, Brown Adm. 110; Pope 
v. Fearless, 3 Hawaii Fed. 209; Pope 
v. The Pacific, 3 Hawaii Fed. 201. 


60. The Perth Amboy, 48 F.(2a) 
640; The Convoy, 12 F.(2d) 93; Pope 
v. The Pacific, 3 Hawaii Fed. 201. 


[a] Rule applied.—A tug was li- 
able for the grounding of a tow in 
Newton Creek outside the channel and 
where the water was of less depth 
than the tow’s stated draft. The 
Convoy, 12 F.(2d) 93. 


{b] 


48 F.(2d) 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Ignorance of width and course 


§§ 96-99] 


tom,*? depth of water,®? draft of tow,®*? and tidal 


conditions. ®4 


[§ 97] (4) Getting Off Course or Out of Chan- 
The tower is liable for damage resulting 
from stranding of the tow where caused by the tug’s 
negligence in getting off her course,** as where she 
deviates from her course because of negligent dis- 
regard of,*7 or failure to take,°® soundings,*® and 
will be held liable where the tow left the channel 
because of excessive speed aided by force of cur- 
rent,’® or through inattention of the tug master,’ 


nel,6> 


of channel, resulting in stranding of 
the tow, rendered the tower liable. 
The Perth Amboy, 48 F.(2d) 640. 


{c] Fact that dredge signaled it 
was safe to proceed in a dangerous 
and narrow channel does not relieve 
the tower of liability, as the master 
was under a duty to know the width 
of the channel and whether safe for 
his tow, and could not avoid responsi- 
bility on the plea of what the dredge 
advised. Pope v. The Pacific, 3 Ha- 
wali Fed. 201. 


61. Great Lakes Towing Co. v. 
Alva SS. Co., 261 F. 261; Consolidated 
Coal Co. v. Knickerbocker Steam 
Towage Co., 200 F. 840. 


[a] Boulders on river bottom.— 
The tower was liable for injury toa 
steamer and cargo from boulders on 
the bottom of Calumet River, through 
which it was being towed, where the 
steamer was strange to the locality 
. and loaded within what it was as- 
sured by the towing company was a 
safe limit, and where the towing com- 
pany by proper inquiry should have 
known the depth of the channel and 


the presence of boulders. Great 
Lakes Towing Co. v. Alva SS. Co., 
261 F. 261. 


62 The Vim, 40 F.(2d) 638; The 
Convoy, 12 F.(2d) 93; Great Lakes 
Towing Co. v. Alva SS. Co., 261 F. 
261; Consolidated Coal Co. v. Knick- 
erbocker Steam Towage Co., 200 F. 
840; The E. D. Haley, 195 F. 168; The 
Brazos, 4 F.Cas.No. 1,821, 14 Blatchf. 
446, 


[a] Ignorance of depth of river.— 
A tug was liable for the grounding of 
a tow in a dangerous passage in the 
Kennebec River, where there was in- 
sufficient depth of water, on the 
ground that she was negligent in not 
ascertaining such depth and the con- 


dition of the bottom. Consolidated 
Coal Co. v. Knickerbocker Steam 
Towage Co., 200 F. 840. 


63. White v. Upper Hudson Stone 
Co., 248 F. 893 {cert den 38 S.Ct. 335, 
246 U.S. 665, 62 L.Ed. 929]. 


64. Coastwise Transp. Corporation 
Ve WLS. 49. .8C20)> 4015" The Harry 
M. Wall, 187 F. 278; White v. Upper 
Hudson Stone Co., 248 F. 893, 160 C. 
C.A. 651 [cert den 38 S.Ct. 335, 246 
U.S. 665,°62 L.Ed. 929]; The E. D. 
Haley, 195 F. 168; The Brazos, 4 F. 
Cas.No. 1,821, 14 Blatchf. 446. 


[a] Crossing bar on ebbing tide. 
A tug was in fault for the grounding 
of a loaded ice barge on a bar in 
Rondout Creek on an ebbing tide, 
causing her injury by stranding, the 
tug captain having failed to exercise 
proper care to make sure that there 
was sufficient water over the bar to 
float the barge at that stage of tide 
before attempting to cross. The E. 
D. Haley, 195 F. 168. 


[b] ‘Drift of tide.—Tug boats and 
their masters who assume towage du- 
ties must know the tides and currents 
and make proper allowance therefor, 
and are responsible for stranding of 
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or because the tug master negligently proceeded 


with actual knowledge that some of the towed boats 


a tow resulting from their ignorance 
or neglect in such respects, as where 
the tide drifted the vessel over and 
caused her to ground Coastwise 
Transp. Corporation v. U. S., 43 F. 
(2a) 401. 


[c] Miscalculation of stage of tide. 
—(1) Where the master of a tug in- 
tended to reach a bar at high water, 
with his tow, and would, if he had 
done so, have found sufficient water 
there to take his tow across the bar 
safely, but miscalculated, and reached 
the bar after high water, and his tow 
grounded and was damaged, it was 
held that such miscalculation was 
negligence for which the tug was re- 
sponsible. The Brazos, 4 F.Cas.No. 
1,821, 14 Blatchf. 446...(2) A tug, 
which with another undertook to tow 
a steamship up the Schuylkill to a 
wharf, and whose master had full 
charge of the operations, was in fault 
and liable for an injury to the tow 
by stranding, due to his miscalcula- 
tion of the stage and effect of the 
tide, which was ebb and created a cur- 
rent strong enough to prevent the 
steamship from properly making the 
turn to the right after passing 
through the draws at Gray’s Ferry. 
The Harry M. Wall, 187 F. 278. 


: 65. General duties of tug relative 
03 


Choice of route see supra § 78. 
Keeping in channel see supra § 79. 


66. The Perth Amboy, 48 F.(2d) 
640; The Coastwise, 230 F. 505 [aff 
233 0. 1.147 C.Ci AS W132 The Marie 
Palmer, 191 F. 79 [aff sub nom. South 
Atlantic Towing Co. v. Chaney, 202 
F. 1028, 120 C.C.A. 664]. 


[a] Steering inside buoy.—Where 
a tug towing a schooner along the 
Atlantic coast steered inside a gas 
buoy instead of outside, and where 
the tug’s officers mistook the beam of 
a lighthouse one hundred and fifty- 
nine feet high for that of the gas 
buoy only eighteen feet above the 
surface of the water, and, on the mis- 
taken assumption that the light- 
house beam was that of the gas buoy, 
continued too far inshore despite a 
hail of warning from the tow, and 
where ‘the weather was not bad, the 
tug was guilty of negligence render- 
ing her liable for stranding of the 
tow on the well-known and marked 
Frying Pan _ Shoals. The Marie 
Palmer, 191 F. 79 [aff sub nom. South 
Atlantic Towing Co. v. Chaney, 202 
BY. 10238; 120-°C.C.A. 664].5. >. 


[b] Warning by lights ashore.— 
Where a tug proceeding along the 
Atlantic coast got four miles off her 
course inshore in weather hazy but 
not foggy, and both the nearness of 
lights along the shore and other 
things Showed the tug and her tow 
to be too far in, but the tug never- 
theless proceeded along the coast line 
instead of putting out to sea, she was 
guilty of negligence imposing liabil- 
ity for damage arising from subse- 
quent stranding of her tow on a well- 
known and charted shoal. The Coast- 


‘tion of a towing tug 


were disregarding his instructions to steer while pass- 
ing through a narrow and twisting channel.?? 


[§ 98] (5) Sudden Change of Course. 
has been held guilty of negligence imposing upon 
the tower liability for damage by stranding where 
she changed her course without prior warning to 
helper tugs™® or tow.*4 


[§ 99] (6) Conduct after Stranding or Ground- 
ing. The tower is liable for damage to the tow re- 


The tug 


wise, 230 F. 505, [aff 233 F. 1, 147 C. 
CAM TI]. 


67. The Coastwise, supra. 


[a] Where line showed only ten 
fathoms off the ocean coast in the 
vicinity of a well-known shoal, the 
tug was negligent in not heeding such 
warning and putting farther out to 
sea. The Coastwise, 230 F. 505 [aff 
Zoo by ake. OC, Ave Lists 


68. Hrie & M. Ry. & Nav. Co. v. 
Dunseith, 239 F. 814, 152 C.C.A. 6003 
The Morton, 17 F.Cas.No. 9,864, Brown 
Adm. 137; The Altair, [1897] P. 105. 


fa] Fog.—A steamer towing a 
barge was in fault for stranding of 
a tow on the south shore of Lake 
Superior in a fog, where she failed to 
take soundings, which would have 
shown that she was several miles 
nearer shore than supposed. Brie & 
M. Ry. & Nav. Co. v. Dunseith, 239 F. 
814, 152 C.C.A. 600. 


69. General duty to take sound- 
ings see supra § 79. 


Bae The Perth Amboy, 48: F.(2d) 
71. The Perth Amboy, supra. 
ane The Robert H. Cook, 26 F.(2d) 


[a] Where tug master saw through 
binoculars that last tiers of long tow 
were not steering, as instructed, and 
where as a result of their not steer- 
ing preceding tows which were steer- 
ing were swept out of the channel 
and onto rocks, the tug was liable 
because she proceeded in the face of 
actual knowledge that her instruc- 
tions were being disregarded. The 
Robert H. Cook, 26 F.(2d) 710. 


73. The Stirling Tomkins, 56 F. 
(2a) 740 [cert den Cornell Steamboat 


Co. v. Shamrock Towing Co., 52 S. 
Ct. 580]. 
[a] At river bend.—A tug was 


negligent in not arranging signals to 
notify helper tugs of change of 
course at river bend, so that they 
could prevent the tow from swinging 
to the opposite shore in a fog. The 
Stirling Tomkins, 56 F.(2d) 740 [cert 
den Cornell Steamboat Co. v. Sham- 
rock Towing Co., 52 S.Ct. 580]. 


74, Mylroie v. British Columhia 
Mills Tug & Barge Co., 268 F. 449 
[cert gr 41 S.Ct. 322, 255 U.S. 566, 65 
L.Ed. 789, and aff 42 S.Ct. 430, 259 U. 
S. 1, 66 L.Ed. 807]. 


[a] Sudden change breaking shac- 
kle and casting barge adrift.—The ac- 
in suddenly 
changing her course at night, without 
warning to her tow, resulting in a 
jerk that broke the tow’s shackle and 
cast her adrift, causing her wreck on 
the shore of an island, was gross neg- 
ligence, which rendered the tug and 
owner liable for the loss. Mylroie v. 
British Columbia Mills Tug & Barge 
Co., 268 F. 449 [cert gr 41 S.Ct. 422, 
255 U.S. 566, 65 L.Ed. 789, and aff 42: 
S.Ct. 480, 259 U.S. 1, 66 L.Ed. 807]. 
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sulting from negligence or other fault of the tug 
after stranding or grounding of the tow.*® 


Successive strandings. If a tow strands once as 
a result of the tug’s negligence and, on being pulled 
off, is in such a situation that a second stranding 
is inevitable, the tower is liable for the second strand- 
ing because of the negligence that led to the first,*° 
although if the tug was not at fault for the first 
stranding it will be liable for the second stranding 
only if aegligent in connection with such second 


stranding.*? 


[§ 100] d. Striking Rocks and Other Obstructions 
The tower is responsible for 


—(1) In General. 
damage due to the tow’s striking 


obstruction where this resulted from negligence im- 
putable to the tug,7® but is not responsible in the 


absence of negligence.*® The tug 


75. Winslow v. Thompson, 134 F. 
546, 67 C.C.A. 470 [aff 130 F. 1001]; 
The M. D. Wheeler, 100 F. 859. 


[a] Negligence in attempting to 
pull tow over bar after grounding.— 
Winslow v. Thompson, 134 F. 546, 67 
C.C.A. 470 [aff 130 F. 1001]. 


76. Pope v. Fearless, 3 Hawaii 
Fed. 207. 
77. Pope v. Fearless, supra. 


78. The Leader, 187 F. 807, 109 C. 
C.A. 567; Société des Voiliers Fran- 
cais v. Oregon R. & Nav. Co., 178 F. 
324. 


[a] Failing to turn downstream 
to avoid driftwood.—Where the mas- 
ter of a tug which, with the assist- 
ance of another tug as a helper, un- 
dertook to tow a loaded bark from her 
dock at Portland to an anchorage up 
the stream, which was at flood, on 
meeting a large mass of drift at- 
tempted to pass through it with the 
rudders of both the bark and one of 
the tugs up the stream, and in doing 
so the rudder of the tug became 
fouled by the drift and he lost con- 
trol of the tow, the barge being car- 
ried by the current against a dredge 
on the opposite side of the river and 
injured, the master did not exercise 
the proper skill and care required in 
navigating the tow, and the tug was 
liable for the injury, it appearing that 
he could have turned downstream on 
seeing the drift, and at least have 
avoided other vessels. Société des 
Voiliers Francais v. Oregon R. & Nav. 
Co., 178 F. 324. 


79. The Bulley, 
Minnie, 177 F. 468. 


[a] Drifting ice in Hell Gate, 
heavy in character and hurled by the 
tide against the tow so as to force it 
upon Man-of-War Reef, was not rea- 
sonably to be anticipated under con- 
ditions prevailing when the tug start- 
ed, and where, after encountering the 
danger, the tug, of sufficient power to 
handle her tow under ordinary condi- 
tions, did everything reasonably pos- 
sible to protect her tow, there was no 
liability upon the tower for resultant 
damage to the towed boat and its car- 
go. The Bulley, 266 F. 31. 


{[b] Where fault of third vessel 
was real cause of tow’s striking rocks 
along shore, such third vessel having 
forced tug and tow into a position of 
danger from which tug could not ex- 
tricate its tow, the tug was not liable 
for resultant damage to the tow. The 
Minnie, 177 F. 468. 


80. McWilliams Bros. v. Pennsyl- 


266° BY 31s. The 


TOWAGE 


striking of her 


a rock or other 


is under a duty 


vania R. Co., 300 F. 687; McWilliams 
Bros. v. Director General of Rail- 
roads, 271 F. 981; The Wyomissing, 
228 F. 186, 142 C.C.A. 542; The Ash- 
bourne, 206 F. 861; The El Rio, 162 
F. 567; The Inca, 148 F. 363, 78 C.C.A. 
273; The BE. L. Levy, 144 F. 666, 75 
C.C.A. 468 [aff 108 F. 435]; The Net- 
tie (Quill, 124 FE. 667; “The. Johm iC. 
Bradley, 74 F. 847; The Mascot, 57 F. 
512,-6 C.C.A. 465 [aff 48 F. 917]; Pet- 
tie v. Boston Tow-Boat Co., 49 F. 464, 
1 C.C.A. 314; The Mary N. Hogan, 35 
F, 554 [rev 30 F. 927]; The Robert H. 
Burnett, 30 EF. 214; The Sallie Mc- 
Devitt v. The J. W. Paxson, 29 F. 798 
[aff 24 F. 302]; The C. B. Sanford, 
13 F. 910; The Adelia, 1 F.Cas.No. 79, 
1 Hask. 505; The Niagara, 18 F.Cas. 
No. 10,219, 6 Ben. 469; Read v. The 
Tug Lillie, 11 Can.Exch. 274; Court- 
ney Les Canadian Development Co., 8 


[a] Rocks in bottom of slip.—A 
tug was liable for an injury to a tow 
from striking upon rocks in the bot- 
tom of a slip, where the master knew 
that the slip was shallow near the 
center, and might have avoided it by 
eareful navigation. The Ashbourne, 
206 F. 861. 


[b] Rock in channel.—Where the 
tow strikes a rock in the channel the 
tower is liable unless he can show 
that it was an unknown obstruction. 
agate Aveo e0 228 F. 186, 142 C.C. 


[c] Sunken wrecks.—Where the 
obstructions caused by sunken wrecks 
in a channel were well-known to navi- 
gators generally and to those in 
charge of the tug, and the channel 
was three hundred feet wide and the 
wrecks were located on one side of it 
and did not diminish the navigable 
width of the channel by more than 
forty feet, the fact that a tow struck 
such wrecks showed absence of due 
care on the part of the tug rendering 
the tower liable where there was no 
evidence of vis major. McWilliams 
Bros, v. Director General of Rail- 
roads, 271 F. 9381. 


81. McWilliams Bros. v. Director 
General of Railroads, supra. 


82. See McWilliams Bros. v. Penn- 
sylvania R. Co., 300 F. 687; McWil- 
liams Bros. v. Pennsylvania R. Co., 
271 F. 981 (in neither of which cases 
was vis major present), 


83. Baltimore, etc., Barge Co. v. 
Knickerbocker Steam Towage Co., 159 
BR. 755 [aff 170 F. 442, 444, 95 C.C.A, 
612]; The Stranger, 23 F.Cas.No. 13,- 
525, Brown Adm. 281; Whitehead y, 
Tempest, 29 F.Cas.No. 17,563a. 


[§§ 99-100 


to keep its tow off of obstructions, the existence and 
location of which are or should be known to it,°° 
if ordinary skill and competence render this pos- 
sible,’ although it will be excused for failure to do 
so where the tow struck a known obstruction because 
of vis major®? or other cause for which the tug 
was not responsible. The tower is not responsible 
for the striking of the tow upon an unknown obstrue- 
tion in the regular course or channel,** although 
where the tug unnecessarily departs from the regz- 
lar course or channel, she may be liable for the 


tow upon an obstruction thereto- 


fore unknown.®® - 


If tug master is unfamiliar with channel, his fail- 
ure either to take a local pilot or to inquire of 
persons competent to inform him renders the tug 
liable for injury to the tow from striking a gen- 


fa] Sheerins of barge, causing it 
to leave channel and strike rocks, be- 
ing the cause of the injury, and the 
tug being in the exercise of due care, 
the tower was not liable. Baltimore, 
ete., Barge Co. v. Knickerbocker 
Steam Towage Co., 159 F. 755 [aff 170 
F. 442, 444, 95 C.C.A. 612]. 


[b] Unexpected disturbance of wa- 
ter level—Where the swells of a 
passing steamer so disturbed the lev- 
el of the water in a river that a towed 
schooner which would ordinarily have 
passed over a reef with two feet te 
spare, struck such reef, the tower was 
not liable. Whitehead v. Tempest, 29 
F.Cas.No. 17,563a. ‘ 


84 The Primrose, 42 F.(2d) 827; 
The Westerly, 249 F. 938, 162 C.C.A. 
186; "The Louisa, 215 F. 92, 131 C:C.A. 
400 [aff 209 F. 1001]; Lehigh Valley 
Transp. Co. v. Knickerbocker Steam 
Towage Co., 212 EF. 708, 129 C.C.A. 
318; The R. B. Little, 188 F. 205, 110 
C.C.A. 246; The Knickerbocker, 138 
F. 148 [aff 145 F. 1022, 74 C.C.A. 21]; 
The Nettie Quill, 124 FEF. 667; The 
Nathan Hale, 99 F. 460, 89 C.C.A. 604; 
The Pierrepont, 42 F. 687; The Mary 
N. Hogan, 30 F. 927 [rev on facts 35 
F. 554]; The James A. Garfield, 21 F. 
474; The Willie, 2 F. 95; The An- 
gelina Corning, 1 F.Cas.No. 384, 1 
Ben. 109. See The Arlington, 19 F. 
sooth 285, 564 A.L.R. 101 (recognizing 
rule). 


[a] Where proper soundings are 
taken and reveal no danger, and there- 
after the tow strikes and strands up- 
on an unknown obstruction of rela- 
tively small area, the tower is not li- 
able. The Caspian, 14 F.(2d) 1006 
[aff 14 F.(2d) 1013]. 


[b] Submerged and floating log — 
The Knickerbocker, 138 F. 148 [aff 
454. 1022 S74 iC. ClAS Ak 


Burden of proof on tower see infra 
§ 163, text ard note 66. 


85. The Arlington, 19 F.(2d) 285, 
54 A.L.R. 101; The Nathan Hale, 91 
oe ear on facts 99 F. 460, 39 C.C. 


[a] Seeking private wharf in fog. 
—A tug was liable for damages caused 
by a barge striking an uncharted and 
generally unknown ledge while at- 
tempting to moor at a private wharf 
during a fog, as the tug master could 
and should have turned about and 
stemmed the tide instead of trying to 
tie up at a private wharf where he 
did not know conditions. The Arling- 
ton, 19 F.(2d) 285, 54 A.L.R. 101. 


Duty to stay in channel see supra 
§§ 65, 79. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ve 


§§ 100-103] 


erally known obstruction.§*® 


[§ 101] (2) Duty To Follow Usual Channel or 
Course. A tug is bound, in the exercise of reason- 
able prudence in navigation, to follow the usual and 
eustomary channels, and to observe the recognized 
authorities as respects sailing directions;8? and for 
any. injury to the tow resulting from an unneces- 
sary deviation from the customary channel the tug 
is liable.*® In other words, an unnecessary depar- 
ture from the customary channel is at the risk of 
the tug,®® and general knowledge that a certain 
course was the proper and customary one to take 
In consequence of some obstructions is sufficient to 
place upon the tug the risk of departing from it 
without adequate reason.°° 


Where tug exercises option as to course, she is 
bound to the strictest care,®4 and chargeable with 
liability for loss in the absence of evidence to show 
that the tug was not properly following.®? 


Excusable departure. A tug has been held exeus- 
able for departure from the customary course where 
changing conditions have obstructed the old route.®? 


[§ 102] (3) Knowledge of Obstructions and Other 
Conditions. It is the duty of the master of a tug 
to know the channels, currents, depth of water, and 
other customary conditions affecting navigation in 
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the waters where the tug operates,?* and the tower 
is responsible for damage to the tow from striking 
obstructions where this occurred through the tug 
master’s ignorance of conditions,?® such as cur- 
rents,°® or obstructions of which he should know.** 
Generally speaking, the master of a tug must know 
the location and character of obstructions in the 
waters navigated where such obstructions appear 
upon government charts,°®® or, although not charted, 
are known generally to local navigators,®® but is 
not required to know of obstructions neither char- 
ted nor known generally to local navigators.+ 


Buoys. While there is a presumption that buoys 
correctly indicate the location of obstructions,” the 
master of a tug has been held bound to know the 
location of an obstruction despite misplacement of 
the buoy designed to mark it.’ 


[§ 103] e. Striking Wharves, Piers, and Other 
Stationary Structures—(1) In General. In the ab- 
sence of negligence imputable to the tug and caus- 
ing the injury, the tower is not liable for damage to 
the towed vessel from striking a stationary strue- 
ture,* and the tower will be exonerated where the 
damage was caused by inevitable accident,® or re- 
sulted from fault of the tow.* Where, however, the 
tow strikes a stationary structure as a result of the 
tug’s negligence, the tower will be held responsi- 


86. The Mabel S., 113 F. 971. 


[a] Submerged rock known to 
navigators familiar with locality.— 
The Mabel S., 113 F. 971. 


87. The Nathan Hale, 91 F. 682 
ea on facts 99 F. 460, 39 C.C.A. 


g8. The Oceanica, 144 F. 301 [rev 
on other grounds 170 F. 8938, 96 C,C.A. 
69, cert den 30 S.Ct. 400, 215 U.S. 599, 
54 L.Ed. 343]; The Zouave, 122 F. 
890; Petrie v. The S. W. Morris, 59 F. 
616; Pettie v. Boston Tow-Boat Co., 
49 F. 464, 1 C.C.A. 314; Rose Brick 
Co. v. The Mascot, 48 F. 917 [aff 57 
F, 512, 6 C.C.A. 465]; The Frank G. 
Fowler, 8 F. 360. 


89. The Nathan Hale, 91 F. 682 
[rev on facts 99 F. 460, 39 C.C.A. 604]; 
The S. W. Morris, 59 F. 616; The 
Strathay, 27 F. 562. 


90. The Mascot, 48 F. 917 [aff 57 
Bu 612,96 CiC.A. 4651; The Mary N. 
Hogan, 35 F. 554. 


91. The Triton, 129 F. 698, 64 C.C. 
A, 226. ‘ 


92. The Triton, supra. 


93. The Belle, 89 F. 879 [aff 93 F. 
833, 35 C.C.A. 623]. 


[a] Tlustration.—Where, by vari- 
ous excavations by the government 
and private parties, the channel had 
been considerably widened within a 
few years previous to the disaster 
and the course of navigation consider-~ 
ably changed, the old route being 
largely obstructed, thus forcing traf- 
fic to the westward, a tug was ex- 
cused from liability for departure 
from the course formerly customary. 
The Belle, 89 F. 879 [aff 93 F. 833, 35 
C.C.A. 623]. 


94. See supra § 62. 


95. Baltimore, etce., Barge Co. v. 
Knickerbocker Steam Towage Co., 159 
F, 755 [aff 170 F. 442, 444, 95 C.C.A. 
612, 614]; The Florence, 88 F. 302; 
Vessel Owners’ Towing Co, v. Wilson, 
63 EF. 626, 11 C.C.A. 366; Pettie v. 
Boston Tow-Boat Co., 49 F, 464, 1 C. 
C.A. 314; The T. J. Schuyler v. The 


Isaac H. Tillyer, 41 F. 477. 


[a] If tow strikes obstruction be- 
cause of tus master’s want of proper 
knowledge “of the difficulties of nav- 
igation in the waters which are the 
theater of his tug’s operations, the 
owners of the tug are liable.’ ~The 
Florence, 88 F. 302, 303. 


96. Baltimore, etce., Barge Co. v. 
Knickerbocker Steam Towage Co., 159 
F. 755 [aff 170 F. 442, 444, 95 C.C.A. 
612, 614]. « 


[a] Effect of river current.— 
Where a tug master towing a large 
whaleback barge with a tug fast to 
either quarter did not know the effect 
of the river current upon his tow 
when taken by this particular meth- 
od of towage, and as a consequence 
made an error of seamanship which 
resulted in the tow’s striking rocks 
while swinging around a bend in the 
channel, the tower was liable for re- 
sultant damage. Baltimore, etc., 
Barge Co. v. Knickerbocker Steam 
Towage Co., 159 F. 755 [aff 170 F. 442, 
444, 95 C.C.A. 612, 614]. 


97. See supra § 100. 


98. McWilliams Bros. v. Director 
General of Railroads, 271 F. 931; Le- 
high Valley Transp. Co. v. Knicker- 
bocker Steam Towage Co., 212 F. 708, 
129 C.C.A. 318. 


99. McWilliams Bros. v. Director 
General of Railroads, 271 F. 931; Le- 
high Valley Transp. Co. v. Knicker- 
bocker Steam Towage Co., 212 F. 708, 
129.6. C.A../ 848. 


1. McWilliams Bros. v. Director 
General of Railroads, 271 F. 931; Le- 
high Valley Transp. Co. v. Knicker- 
bocker Steam Towage Co., 212 F. 708, 
129 C.C.A. 318. 


2. The Hercules, 81 F. 218. 

3. The Hercules, supra. 

[a] In harbor.—The master of a 
tug cannot rely absolutely on the po- 
sition of a buoy in a harbor, but must 


watch for changes of its position, and 
be so familiar with the actual loca- 


tion of an obstruction as to be warn- 
ed by a change in the position of the 
buoy. The Hercules, 81 F. 218. 


4. The Downer, No. 9, 286 F. 763; 
The Frederick H. Ives, 182 F. 983, 105 
C.C.A. 445; The Three Brothers, 170 
BF. 48, 95 C.C.A. 322 [rev 162. 23888]; 
Richter v. The Olive Baker, 40 F. 904. 


[a] Error of judgment.—(1) A 
tug which lost her tow by collision 
with a breakwater while she was at- 
tempting to enter the New Haven 
Harbor in a fog, because of a sudden 
high wind, was not in fault nor liable 
for the loss where, at most, the tug 
master’s decision to seek entrance 
through the approach followed was 
an error of judgment. The Frederick 
E. Ives, 182 F. 983, 105 C.C.A. 445 [aff 
ee 902]. (2) Generally see supra 


[b] Negligence of third vessel, re- 
sulting in the tow’s striking an abut- 
ment: while endeavoring to pass her 
in a narrow channel after the tug had 
given unanswered warning signals, 
was not imputable to the tug, and the 
tug was not liable for damage. The 
Three Brothers, 170 F. 48, 95 C.C.A. 
322 [rev 162 F. 388]. 


[ec] Submerged bolt heads.—A 
pilot navigating a narrow, crowded 
tidal stream crossed by many bridges 
is sufficiently occupied in avoiding 
visible perils and should not be 
charged with fault because he is un- 
aware of submerged projecting bolt 
heads in the piling of an abutment 
which, except in case of an unfore- 
seen emergency, could not cause in- 
jury to his tow. The Harlem River. 
No. 2, 180 F. 100, 103 C.C.A. 598. 


5 The Herkimer, 52 F.(2d) 41 [rev 
sub nom. Norris Grain Co. of New 
York v. Empire Canal Corporation, 42 
F..(2d) 482, and cert den 52 S.Ct. 42, 
284 U.S. 665, 76 L.Ed. 563]; The Lady 
Wimett, 92 F. 399 [aff 99 F. 1004, 40 
C.C.A. 212]; Gildersleeve v. New 
York, etc., R. Co., 82 FE. 763. 


6. See infra §§ 122, 130, 131. 
Division of damages see infra § 127. 
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-ble,? as where the tow collided with a pier, dock, 
or wharf while the tug was negligently attempting 
to enter® or pass out of® a harbor, or to effect a 


landing.?° 


[§ 104] (2) Bridges—(a) Going through Draws. 
Under the general rules, the tug and her owners 
have been held liable for the striking of the tow 
against the bridge or its abutments where the tug 
was negligent in connection with passage or attempt- 
ed passage through a draw,!? as where it was negli- 
gence to attempt passage of the draw at all under 
prevailing conditions,1* or where passage was at- 
tempted at an improper speed,!* or with an arrange- 
ment of tows improper under existing conditions ;1* 
although where not guilty of negligence, the tug and 


7 Kiernan v. Lake Champlain 
Transp. Co., 273 F. 499; The Fearless, 
255 FB. 661, 167 C.C.A. 37; Great Lakes 
Towing Co. v. American Shipbuilding 
Co., 243 F. 849, 156 C.C.A. 361; Great 
Lakes Towing Co. v. Shenango S. S. 
& Transp. Co., 238 F. 480, 151 C.C.A. 
416; Dunham Towing & Wrecking Co. 
v. Australia Transit Co., 228 F. 672, 
143 C.C.A. 194. 


[a] Lines fouling propeller.—A 
tug, employed to assist a steamship 
in eens to dry dock, which, with- 
out speaking to her captain, towed her 
stern first from her slip and dropped 
the towline, which fouled her propel- 
ler, was in fault for her injury by be- 
ing driven by wind and tide against 
a pier. The Fearless, 255 F. 661, 167 
C.CzAL 37: 


{b] Passing too close to piers.— 
A tug with a long tow of boats, many 
of them light, which in passing 
through a channel seven hundred feet 
wide between breakwater and piers, 
in squally weather, kept close to the 
ends of the piers for its own con- 
venience, was liable for injury to one 
of the boats by striking a pier. Kier- 
nan v. Lake Champlain Transp. Co., 
273 FB. 499. 


8 Gilchrist Transp. Co. v. Sicken, 
147 F. 470, 78 C.C.A. 12; The Potomac, 
147 F. 293; The Brooklyn, 4 F.Cas.No. 
1,938, 2 Ben. 547. 


9. The J, S: T. Stranahan, 165. F. 
439, 91 C.C.A. 493 [aff 151 F. 364]; The 
Jonty Jenks, 54 F. 1021; The M. A. 
Lennox, 16 F.Cas.No. 8,987, 4 Ben. 190. 


10. See infra § 114. 
11. See supra § 103. 


12. U. S. v. Norfolk-Berkley Bridge 
Corporation, 29 F.(2d) 115; The Gold- 
en Age, F.(2d) 877; The Archie 
Crossman, 282 F. 321; The J. H. Wil- 
liams, 266 F. 560; The No. 9, 258 F. 
693; The Christiania Baird, 180 FE. 
705, 104 C.C.A, 22 [aff 169 F. 217]; 
The Italian, 127 F. 480; The Belle, 
110 F. 451; TheC. F. Roe, 108 F, 285; 
The T. J. Schuyler v. The Isaac H. 
Tillyer, 41 F. 477 [aff 85 EF. 551]. 


[a]. Getting too close to unopened 
and known defective drawbridge.— 
The master of a tug, proceeding with 
a tow toward a drawbridge which had 
frequently failed to operate properly, 
and who was chargeable with knowl- 
edge of such fact, should anticipate 
the probable failure of the draw to 
open and take timely precaution to 
protect his tow in that event, and 
where the master of the tug ap- 
proached so closely to the drawbridge 
that he was unable to prevent damage 
to his tow’s mast when a span of the 
bridge failed fully to open, this es- 
tablished the tug’s negligence. The 
No. 9, 258 F. 693. 
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her owners have been exonerated.1* A tug passing 
up a river on which there are a number of bridges 
is not under a duty to examine every draw to see 


that it has been fully and sufficiently operated.** 


{b] Striking abutment below water 
line.—A tug was in fault, and liable 
for injury to a barge in tow along- 
side, on a clear and calm day, by 
striking the stone abutment of a prop- 
erly constructed drawbridge below 
the water line. The Golden Age, 6 F. 
(2d) 877. 


[c] Tow breaking adrift while 
waiting for draw to open.—A tug was 
liable for injury to a barge in tow 
alongside, which she allowed to sag 
against the pier of a drawbridge 
while waiting for opening of the draw, 
where the barge was damaged be- 
cause the lines broke through insuffi- 
ciency or improper fastening and the 
tow was swung under the bridge by 
a The Archie Crossman, 282 


13. The Patriotic, 14 F.(2d) 897. 


[a] Attempting to pass through 
draw sixty feet wide at ebb tide in 
twenty-mile wind has been held bad 
seamanship in itself. The Patriotic, 
14 F.(2d) 897. 


[b] Towing through drawbridge at 
night is said to be negligence. Booye 
v. L’Engle, 57 F. 306. 


14. The*Patriotic, 14 F.(2d) 897. 


[a] Proceeding under “‘one bell and 
a jingle” held negligence and bad sea- 
manship in taking the tow through a 
sixty foot wide draw in view of pre- 
vailing conditions of wind and tide. 
The Patriotic, 14 F.(2d) 897. 


15. See supra § 70. 


16. The Passaic, 21 F.(2d) 80 [aff 
21 F.(2d) 81]; U.S. v. Port of Port- 
land, 300 F. 724; The Louise Rugge, 
234 F. 768 [aff 239 F. 458, 152 C.C.A. 
336]; The Harvey D. Goulder, 211 F. 
683; The Harlem River No. 2, 180 F. 
100, 103. C.C.A, 598: 


_ [a] Excusable accident in strik- 
ing a submerged and unknown pro- 
jection on a drawbridge abutment 
which the tow would not have ap- 
proached except for unforeseen 
emergency. The Harlem River No. 
2, 180 EB. 100, 103 C.C.A. 598. 


[b] Fault of pilot hired by tow.— 
Where a tug was employed as mere 
motive power of a tow, and both ves- 
sels were exclusively under the con- 
trol of a pilot not compulsorily em- 
ployed, the tug was not liable for col- 
lision with a draw and abutments of 
a bridge, where the tug was properly 
equipped, and following of the pilot’s 
orders was not obviously improper. 
U.S. v. Port of Portland, 300 F, 724. 


[c] Where negligent operation of 
drawbridge is sole cause of damage, 
the tug is not liable for striking of 
the tow against a partially open draw. 
en Awa 21 F.(2d) 80 [aff 21 F, 


Signals. The tower has been held responsible for 
striking of the tow against a drawbridge or abut- 
ments where the tug failed to stop on signal from 
the bridge,!® or approached too close to the bridge 
after failing to hear any response to its own signals 
to. open,!® or mistook the meaning of a signal in- 
tended for another vessel.?° t 
tug gives the necessary signals and the opening 
of the draw is the customary response, the tug is 
not liable for damage due to the fact that an opened 
draw was not opened to the proper extent.”* 


Where, however, the 


17. The Louise Rugge, 234 F. 768 
[aff 239 F. 458, 152 C.C.A. 336]. 


[a] Illustration.—Where a draw 
span had stopped in its rise before 
the tug and tow proceeded, the cap- 
tain of the tug was justified, by rea- 
son of that fact, as well as by his ob- 
servation of the light on the draw, 
in proceeding. The Louise Rugge, 234 
F, 768 [aff 239 F. 458, 152 C.C.A. 336]. 


18. Donovan v. New York Cent. R. 
Co., 16 F.(2d) 611. 


19. The Radnor, 14 F.(2d) 263. 


[a] Railroad draw closed.—A 
steam tug was solely responsible for 
a collision occurring when it permit- 
ted the tow to drift within the tow’s 
length of a railroad drawbridge, after 
receiving no answer to its signals to 
pass, under Regulations of Engineers’ 
Office of War Department §§ 1, 2, par- 
ticularly in view of the fact that lack 
of response from the bridge indicated 
the draw would remain closed and 
that the tug could have reversed its 
engines and prevented the tow from 
striking the bridge. The Radnor, 14 
F.(2d) 263. 


20. The Brimstone, 3 F.(2d) 1011. 


fa] Draw closing on tow.—Where 
the master of a motor launch, with a 
tow, on approaching a bridge at night, 
gave the signal for opening of the 
draw, and immediately afterward an 
overtaking tug also signaled, and an 
answer was given from the bridge, 
and the draw raised, the master of 
the towing launch was not justified in 
assuming that the signal from the 
bridge was in answer to his signal, 
and it was negligence to attempt to 
follow the tug through without mak- 
ing sure that his signal had been 
heard and understood, and his owner 
was liable for an injury to the tow 
resulting from the closing of the 
draw after the overtaking tug had 
passed and before the launch and her 
tow had passed. The Brimstone, 3 
F.(2d) 1011. 


21. The Louise Rugge, 234 F. 768 
[aff 239 F. 458, 152 C.C.A. 336]. 


fa] Tllustration.—Where a tug 
with a mast and derrick in tow close 
astern, passing up the Passaic river 
at night, signaled for the opening of 
the draw of a temporary bridge, and 
when closer stopped, and where it 
was not customary to give any re- 
sponse signal from the bridge other 
than the raising of the draw which 
was indicated by the lights, and the 
tug seeing the lights rise, proceeded, 


,.but the top of the lighter’s mast 


struck the draw, which had been 
stopped before reaching its full 
height, the mast was broken, and the 
vessel otherwise injured, the tug was 
not in fault, but the collision was due 
solely to the negligence of those in 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 105] (b) Passing under Bridges. Under the 
general rules,?? the tug and her owners have been 
held responsible for the tow’s striking bridges or 
bridge abutments or piers through negligence of the 
tug in connection with passage under a bridge,?* as 
where the tug master failed to make proper allow- 
ance for the set?‘ or stage?5 of the tide. 


[§ 106] (3) Canal Abutments and Other Struc- 
tures.*® Under the general rules,?7 the tower is lia- 
ble for damage to a tow injured by striking an abut- 
ment, bullnose, wall, or other structure while pass- 
ing through a canal where such injury resulted from 
negligence of the tug,?® or other tower,?® as where 
a tug passing through a lock failed to stop on no- 
ticing a projection of the gate,®° although, in the 
absence of his negligence contributing to the dam- 
age, the tower will not be liable.*1 


[§ 107] EH. Anchoring and Mooring of Tow??—1. 
Before Towage Begins. A towing company furnish- 
ing stake boats at which tows may be moored before 


charge of the draw in failing to raise [b] 


it to full height. The Louise Rugge, 
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Wrong method of passing un- 
der bridge at flood tide.—An experi- 
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they are picked up for towage by such company’s 
tugs is under a duty to use reasonable care in fur- 
nishing a berth free from hidden obstructions ;34 
but its obligation is no greater than that of a whar- 
finger,** and it is not obligated to take active meas- | 
ures to protect tows moored at its stake boats from — 
vicissitudes of the weather.?® = 


Where tow is left in charge of its owner, pending 
commencement of towage, the tug is not liable for 
loss thereof due to improper mooring.** 


[§ 108] 2. During Course of Towage??—a. In 
General. The duty of a tug to her tow continues 
until completion of the service,?® and where, for con- 
venience, towage is divided into stages, the tug is 
responsible for the tow while moored between the 
periods or stages of towage,®® and for negligence 
in the exercise of ordinary care during the period 
of responsibility the tug and its owners must an- 
swer in damages.*® If the tow is in good order, 
well manned, and securely anchored in a proper 


forty feet in width, to accommodate 
their thirty feet of breadth, and 


Hs ak 768 [aff 239 F. 458, 152 C.C.A. 


22. See supra § 103. 


23. The J. H. Williams, 266 FE. 560; 
The Allegheny, 252 F. 6, 164 C.C.A. 
118; The Cygnet, 126 F. 742, 61 C.C.A. 
348; The Julia, 91 -F. 171; Vessel 
Owners’ Towing Co. v. Wilson, 63 F. 
626, 11 C.C.A. 366; The Venture, 18 
F. 462; The Mollie Mohler, 17 F.Cas. 
No. 9,701, 2 Biss. 505 [aff 21 Wall. 
230, 22 L.Hd. 485]. 


[a] Duty of master.—(1) The 
master of a steamer which undertakes 
to tow boats up and down a river 
where piers of bridges impede the 
navigation is bound to know the 
width of his steamer and her tows, 
and whether, when lashed together, 
che can run them safely between piers 
through which he attempts to pass. 
Germania Ins. Co. v. The Lady Pike, 
21 Wall...(U.S.) 1,22 LWd.- 499. . (2) 
He is bound also, if it is necessary for 
his safe navigation in the places 
where he chooses to be, to know how 
the currents set about the piers in 
different heights of the water, and to 
know whether at high water his 
steamer and her tows will safely pass 
over an obstruction which in low 
water they could not pass over. Ger- 
mania Ins. Co. v. The Lady Pike, su- 
pra. 


24. The Allegheny, 
C.C.A. 118. 


[a] Failure to note set of tide, 
which resulted in the tow’s being 
swept against an abutment and in- 
jured while passing under a _ bridge, 
rendered the tug liable for damage, 
since such failure constituted a fault 
of navigation. The Allegheny, 252 F. 
652164 °C.C.A>118. 


25. The Harlem River No. 1, 7 F. 
(2a) 119; McMillan vy. Moran, 113 F. 
755, 51 C.C.A. 445 [aff 107 F. 149]. 


[a] Breaking mast in passing un- 
der bridge at high tide.—The master 
of a tug does not exercise reasonable 
prudence in attempting to take a 
tow under the Brooklyn Bridge when 
it is high tide, or nearly so, knowing 
that at mean high tide there is a mar- 
gin of safety not exceeding one foot 
between the mast of the tow and the 
bridge, and the tug is liable for the 
damages caused by the breaking of 
the mast against the bridge. -McMil- 
lan v. Moran, 113 F. 755, 51 C.C.A. 
445 [aff 107 F. 149]. 


252 F. 6, 164 


enced master of a steam tug with two 
barges in tandem tow, attempting to 
pass under a difficult bridge at flood 
tide, in a manner which he must have 
known would cause the first barge to 
strike an abutment, making the strik- 
ing of the second barge inevitable, 
was negligent. The Harlem River 
No. 1, 7 F.(2d) 119. 


26. Liability of canal company for 
injuries incident to navigation see 
Canals § 44. 


27. See supra § 103. 
28. The Fred’k Lennig, 45 F.(2d) 
691; The Sunset, 41 F.(2d) 166; The 


John E, Enright, 36 F.(2d) 821 [aff 
40 F.(2d) 588]; The Tourist, 16 F. 
(2d) 154 [aff sub nom. Seaboard For- 
warding Co. v. Freights on Four Car- 
goes of Flaxseed, 25 F.(2d) 1021 (aff 
Spencer Kellogg & Sons v. Tourist, 
1022)]; The Charlotte, 


See The Dutchess, 15 F.(2d) 
(where towing vessel was at fault 
but not liable because under charter). 


[a] Failure to allow for side wind. 
—A tug, with six canal boats in tow 
on Erie Canal, with such short tow- 
lines that their movements were con- 
trolled wholly by those of the tug, 
was in fault for collision of the star- 
board boats with an abutment near a 
stop gate, the fault being in not hayv- 
ing a licensed pilot and in not making 
proper allowance for a gusty side 
wind. The Charlotte, 285 F. 84 [aff 
299 F. 595, cert den 45 S.Ct. 91, 266 U. 
S. 604, 69 L.Hd. 463]. 


29. Mulqueen v. City of New York, 
16 F.(2d) 651. 


[a] Yowage by bridge tenders.— 
A barge, colliding with canal cribbing 
through negligence of the bridge 
tender towing it, was-entitled to dam- 
ages from the bridge owner. Mul- 
queen v. City of New York, 16 F.(2d) 
651. 


30. Lake Drummond Canal & Wa- 
ter Co. v. John L. Roper Lumber Co., 
252 F. 796, 164 C.C.A. 636. 


[a] Opened gate clearly visible.— 
A tug captain, approaching the gates 
of a canal company’s locks, should 
have known that any obstruction or 
snag sticking out upon the sides of 
the locks would necessarily result in 
injury to towed vessels going through 
such a narrow passage, only about 


should have stopped when he saw the 
opened canal gate was jutting out of 
its recess, so as to obstruct passage. 
Lake Drummond Canal & Water Co. 
v. John L. Roper Lumber Co., 252 F. 
796, 164 C.C.A, 636. 


A The John J, Grimes, 57 F.(2d) 


32. Duty to anchor tows in storm 
see supra § 87. 


eyes The H. J. Hinman, 54 F.(2d) 


34 The H. J. Hinman, supra. 


Liability of wharfinger see Wharves 
[40 Cye 913-917]. 


35. The H. J. Hinman, 54 F.(2d) 


. 


[a] Failure to send tug to move 
scows endangered by storm, while 
tied to stake boats after bein 
brought there by another concern an 
before defendant’s tugs had begun 
towage thereof, was not a breach of 
duty, and the concern maintaining 
the stake boats was not liable for 
damage to a scow bumped against 
other vessels by a high wind. The 
H. J. Hinman, 54 F.(2d) 812. 


36. The Old Reliable, 262 F. 108. 


fa] Breaking adrift during rise in 
river.—A tug, contracting orally to 
tow three barges on Ohio River, with 
no time limit, which took two, leaving 
the other for a second trip, was not 
liable for loss of the third barge, 
which remained in possession of the 
owner, by breaking from its moor- 
ings during a rise of the river. The 
Old Reliable, 262 F. 108. 


37. Abandonment of tow see infra 
§§ 115-118. 


38. See supra § 63. 


39. The Atlas No. 5, 272 F. 171 [aff 
272 EF. 175]. 


40. Doherty v. Pennsylvania R. 
Co., 269 F. 959 [aff sub nom. The Her- 
cules, 261 F. 529]. _ 


fa] For damage sustained by tow 
while moored at pier in Perth Am- 
boy during towage service from New 
York and back to New York, the op- 
erators of a tug are liable where such 
damage resulted from the negligence 
of their agents and servants. Doher- 
ty v. Pennsylvania R. Co., 269 F. 959 
[aff sub nom. The Hercules, 261 F. 
5291]. 


48 [63 C.J.] 


place, and under common practice the tug thus leaves 
her tow temporarily to take other work, it has been 
held that, in the absence of special reason to the 
contrary, the tug will not be liable for damage to 
the tow during the tug’s absence,*! although the prac- 
tice of cutting tows adrift and leaving them while 
attending to other work has been judicially con- 
When a tug is prevented by force of 
cireumstances from delivering her tow at its des- 
tination in the usual course, it is her duty either 
to notify the owner of the tow and return it to his 
possession,*® or to leave it properly moored or an- 
chored,** and to keep such watch over the tow as 
to enable her to render whatever assistance it may 
But failure to anchor a barge beached in 
the reasonable belief that she was sinking has been 


demned.*? 


need.*® 
held not negligence.*® 


41. The Battler, 72 F. 537, 19 C.C. 
A. 6 [cert den 16 S.Ct. 1204, 163 U.S. 
697, 41 L.Ed. 319, and rev 55 F. 1006]; 
The Mechanic, 9 F. 526. 


42. See The Etruria, 139 F. 925 
[rev on other grounds 147 Ff, 216, 77 C. 
C.A. 442] (to effect that the practice 
on the part of towing vessels of cast- 
ing part of their tows adrift in and in 
the vicinity of New York Harbor, and 
leaving them while attending to other 
tows, cannot be justified by custom, 
even if such custom could be shown). 


43. The B. B. No. 21, 54 F.(2d) 
532; Washington Tug & Barge Co. v. 
Weyerhauser Timber Co., 22 F.(2d) 
Abe eg v. The American Hagle, 54 

Ky ip : 


44 Duty to: 


See that tow is securely fastened see 
infra § 110. 


Select safe anchorage or mooring 
place see infra § 109. 


45. See infra § 111... 
46. The Townsend, 29 F.(2d) 491. 


{a] For example, a tug was not 
negligent in failing to cast anchor 
from a concrete barge beached when 
the bargee and the tug master both 
_reasonably believed her to be sinking. 
The Townsend, 29 F.(2d) 491. 


47. The Printer, 164 F. 314, 90 C. 
‘C.A. 246 [aff 155 KF. 441]; The Flush- 
ing, 159 F. 570; The Flushing, 134 
W757 fafl 145. F..614, 76 C.C.A. 304]; 
The S. ©. Hart, 132 F. 536; The Bat- 
tler, 72 F. 537, 19 C.C.A. 6 [cert den 
16 S.Ct. 1204, 163 U.S. 697, 41 L.Ed. 
319, and rev 55 F. 1006]. 


' 48 The B. B. No. 21, 54 F.(2d) 
532; The Sunset, 41 F.(2d) 166; Mc- 
“Williams Bros. v. Davis, 285 F. 312 
[aff sub nom. James McWilliams 
Blue Line v. Payne, 273 F. 622 (cert 
den 43 S.Ct. 248, 260 U.S. 747, 67 


L.Ed. 494)]; The Teddy Roosevelt, 
92 KF. 997; The Governor, 77 F, 
1000; Jones v. The American Eagle, 


54 F. 1010; Cokeley v. The Snap, 24 F. 
504; Jennings v. Muller, 13 F.Cas.No. 
7,282; The Nellie, 17 E.Cas.No. 10,- 
094, 8 Ben. 261. 


[a] Mooring scow, rigged as pile 
driver at exposed wharf, subject to 
action of sudden storms likely to oc- 
cur in the place and season involved, 
was negligence on the part of the tug 
captain unable to complete the towage 
because of adverse wind, as he should 
have taken the scow back to the 
place of starting, and a tugging 
launch was liable for damage to the 
scow which later broke adrift in a 
eons The Teddy Roosevelt, 192 F. 

Oils 
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that the tow is 
place. 


[§§ 108-110 


[§ 109] b. Selection of Anchorage or Mooring 
Where the tug leaves her tow temporarily 
during the course of towage service, she must see 


anchored!? or moored‘® in a safe 


But the tower is not responsible for the tug 
master’s mistake falling short of negligence,*® and 
where the tow is anchored,®° or moored,*! at a place 
customarily used for such purposes and safe so far 
as can reasonably be anticipated, the tower will not 
be responsible for damage to the tow resulting from 
subsequent bad weather, or from its being struck 
by another ship while anchored,®? or from its strik- 
ing an unknown obstruction at the mooring place.** 


[§ 110] ce Fastening Tow. The tug is obligated 
to use due care in seeing that the tow is securely tied 


to the mooring place selected.>4 


[b] “Wrying to moor tow at wall in 
ignorance of conditions.—Where a 
tug ran short of coal and then at- 
tempted to tie up her tow at the wall 
of a chemical company, without any 
knowledge or information as to the 
character of the berth, the tug was 
responsible for the grounding of the 
tow. The Sunset, 41 F.(2d) 166. 


49. The Battler, 72 F. 537, 19 C. 
C.A. 6 [rev 55 F. 1006, and cert den 
Po hee 697, 16 S.Ct. 1204, 41 L.Ed. 


[a] Mistake of judgment on part 
of master of tug in selecting anchor- 
age for his barges does not render the 
tug liable for their loss, where such 
mistake is only manifested by the re- 
sult, and it appears that the master 
exercised reasonable skill and judg- 
ment in view of the circumstances 
existing at the time. The Battler; 
12°F 53, 19 "C.CcAS 6. [eertiden 16S: 
Ct. 1204,.1638 U.S. 697, 41 L.Ed. 319, 
and rev 55 F. 1006]. 


Errors of judgment generally see 
supra § 60. 


50. The Hackensack, 291 F. 69 [aff 
ae KF. 73]; The Winthrop, 269 F. 


[a] Change in direction of wind.— 
A tug, which left three barges of her 
tow overnight, anchored in what was 
then a position sheltered from the 
wind, which had been blowing from 
the east for some hours, was not in 
fault for injury to one of the barges, 
which dragged her anchor when the 
wind suddenly changed to northwest, 
blowing within five minutes after the 
change at the rate of more than eigh- 
ty miles an hour. The Hackensack, 
291 F. 69, decree affirmed 291 F. 73. 


[b] Unexpected ice floe-——Where a 
tug was unable to complete a trip 
before night, and anchored the barge 
in a sheltered spot, and proceeded on 
its way, intending to return in the 
morning, there was no negligence, 
rendering the tug liable for the loss 
of the barge’s anchor, when an ice floe 
unexpectedly swept it from its moor- 
ing during the night. The Winthrop, 
269 F. 580. 


51. Bouchard Transp. Co. v. Penn- 
sylvania R. Co., 6 F.(2d) 362; The 
Willie, 184 F. 279, 106 C.C.A. 421; The 
Alice, 157 F. 984;, The Media, 132 F. 
148 [aff 185 F. 1021, 68 C.C.A. 127]; 
Emiliusen v. Pennsylvania R. Co., 30 
App.Div. 203, 51 N.Y.S. 606. 


[a] At pier.—A tug which under- 
took to tow a canal boat to Richards 
Basin, but was unable to do so be- 
cause of congestion in the Basin at 
the time, and which left her tow at a 
pier where she was at the time, and 


for some hours thereafter, entirely 
safe, and where she could warp her 
own way into the Basin, was not li- 
able for the tow’s subsequent injury 
due to a change in the direction of the 
nea The Willie, 184 F. 279, 106 C.C. 


[b] At stake boat.—The leaving 
of a barge overnight with a flotilla 
tied to a stake boat in New York Har- 
bor, when the velocity of the wind, 
according to the weather bureau, was 
thirty miles an hour, was not negli- 
gence. Bouchard Transp. Co. v. Penn- 
sylvania R. Co., 6 F.(2d) 362. 


52. The Cohocton, 299 F. 316 [mod 
in other respects The Walter Franks, 
PAS Ae Rs oY 


[a] Evidence held to show tow 
left in customary anchorage grounds 
and not in fairway.—The Cohocton, 
may {mod in other respects 299 


Collision in course of navigation 
see supra §§ 88-92. 


53. Atlantic & Gulf Shipping Co. 
v. Marine Contracting & Towing Co., 
26 F.(2d) 70. 


[a] Where tug and tow tied up 
alongside line of piling customarily 
used for the mooring of lighters 
without injury, and from some ob- 
struction unknown the lighter sus- 
tained injury while moored there so 
that it was unable to complete the 
trip, the tower was not guilty of neg- 
ligence rendering it responsible. At- 
lantic & Gulf Shipping Co. v. Marine 
oo aes & Towing Co., 26 F.(2d) 


Striking obstructions: 


In course of navigation see supra §§ 
100-102. 


While being landed see infra § 114. 


54. The Old Reliable, 262 F. 108; 
The Ganoga, 257 EF. 720, 169 C.C.A. 
8; The May McGuirl, 256 F. 20, 167 
C.C.A. 292. 


[a] Breaking of line.—A. tug own- 
er, contracting to tow loaded barges 
up Ohio River, and compelled by state 
of water temporarily to tie them up 
at an intermediate port, was responsi- 
ble for their being properly secured, 
and liable for loss due to their break- 
ing away on a rise in the river, owing 
to insufficiency of the lines. The Old 
Reliable, 262 F. 108. 


[b] Slipping of line.—A tug, which 
left a number of boats in tow fast- 
ened to a pier by a slip line over a 
pile, while she went after others, was 
in fault for injury to one of the boats 
by collision with another pier after 
the tow had gone adrift on the ris- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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{§ 111] d. Care after Anchoring or Mooring. 
The tower does not discharge its duty merely by leav- 
ing a tow properly moored or anchored in a safe 
place, but is further bound to exercise such watch 
over the tow as circumstances may reasonably re- 
quire,°> and to provide protection for the moored 
or anchored tow where reasonably feasible and nec- 
essary.°® Where, however, conditions are such that 
the tower could not reasonably have anticipated the 
danger nor have helped the tow, it will not be held 


accountable for failure to do so.®* 


[§ 112] 3. At Completion of Towage®&—a. In 
To discharge its duty to the tow the tug 
must deliver her at the agreed destination,®® in 


General. 


ing tide and in a high wind, which 


' caused the line to slip over the top of 


the pile, on the ground that under 
the circumstances she should have 
seen that the tow was more securely 
fastened. The Ganoga, 257 F. 720, 
USS COR OA US tes 


{e] Swinging of tow—A _ tug 
which, having in tow, tandem, two 
scows heavily loaded with brick, on 
reaching the Gowanus Canal, found 
it congested and left them for the 
night, with a single line from the 
front of the tow to the waist of the 
scow K, lying with an end fastened 
to the bulkhead, fifteen feet from the 
end thereof, instead of placing them 
alongside the K and each other, as 
she should have done, was at fault 
in not giving them the best mooring 
the situation afforded, which was the 
proximate cause of the forward barge, 
under the influence of tide and wind, 
catching on an obstruction , beyond 
the bulkhead, listing, dumping most 
of her cargo, and injuring herself. 
The May MeGuirl, 256 F. 20, 167 C. 
CLA. 292. 


55. . rhe —B.. B. No. °21,) 548 .(2d) 
532; Washington Tug & Barge Co. v. 
Weyerhauser Timber Co., 22 F.(2d) 
665; The Bronx, 14 F.(2d) 482 [aff 24 
F.(2d) 1016]; Doherty v. Pennsylva- 
nia R. Co., 269 F. 959 [aff sub nom. 
The Hercules, 261 F. 529]; The Thom- 
as Quigley, 130 F. 336, 64 C.C.A. 582 
[cert den 25 S.Ct. 787, 195 U.S. 628, 
49 L.Ed. 351, and aff 123 F. 161]; The 
Thomas Purcell, Jr.,_92 F. 406, 34°C. 
C.A. 419; Donoghue-Kellogg Mill Co. 
v. The Wasp, 86 F. 470; The Govern- 
or, 77 F. 1000; Jones v. The Ameri- 
can Eagle, 54 F. 1010; Connolly v. 
Ross, 11 F. 342; The Elmira, 8 F.Cas. 
No, 4,417. 


‘fa] Leaving tow at unauthorized 
place without lights or watchman.— 
Where a tug undertook to tow a barge 
to a given steamer and moor her 
alongside such steamer for unloading 
a eargo of lumber, but was unable to 
do so because the steamer had not 
yet reached port, and the tug took 
the barge to the steamer’s customary 
dock and left her there overnight 
without notifying the tow owner, 
wharfinger, or anyone else, and with- 
out obtaining permission to moor the 
tow there or leaving lights or a 
watchman aboard the tow, and where 
during the night the tow broke adrift 
and was damaged, the tower was li- 
able. Washington Tug & Barge Co. 
v. Weyerhauser Timber Co., 22 F.(2d) 
665. 


[F] Not inevitable accident.—Part- 
ing of lines, whereby a tow left by a 
tug at a stake boat broke away in a 

ale, was not due to inevitable acci- 
Bint: there having been several hours’ 
warning before the wind reached its 
height, in which the tug could have 
come to the boat’s assistance, and 


[63 C: J.—4] 
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moored.®? 
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a berth apparently safe,®° and in a position ap- 
parently secure,®! and see that she is properly 
Merely leaving the tow in the loca- 
tion designated as its destination is not a discharge 
of the tug’s duty,®* and before leaving her tow 
the tug must do all that is reasonably necessary 
and feasible to assure its safety under existing con- 
ditions,°* and only after this has been done will 
the tug’s liability for her tow be at an end.®® 
the tug’s task is completed and the tower is dis- 


But 


charged from further responsibility when the tug 


prevented damage. The Bronx, 14 F. 
(2d) 482 [aff 24 F.(2d) 1016]. 


56. The Bronx, supra. 


[a] While not negligent in leav- 
ing tow at stake boat in the after- 
noon, where during the early eve- 
ning there developed clear signs of an 
approaching storm, the tower should 
have taken measures to afford protec- 
tion to the tow, as by having a tug 
stand by, and where this was not 
done, and the tow broke adrift from 
the stake boat in a northeast gale 
striking in force about 11 P. M. and 
was swept upon rocks, the tower was 
liable for resultant damage. ‘The 
oe 14 F.(2d) 482 [aff 24 F.(2d) 


57. The Hackensack, 291 F. 69 [aff 
PANG ae Sema 


[a] Failure to anticipate storm.— 
The master of a tug, who had left his 
tow anchored overnight in New York 
Harbor, where one of the boats suf- 
fered injury through a sudden change 
in the wind and a violent gale in the 
night, was not chargeable with neg- 
ligence for not anticipating the storm, 
of which the weather signals gave 
no notice until after eight o’clock. 
rae Hackensack, 291 F. 69 [aff 291 F. 


{[b] Tug master not obligated to 
keep in telephonic communication 
with weather bureau throughout the 
night, where he had left the tow 
moored in an apparently safe place 
and at the time of mooring had: had 
no reason to anticipate a storm which 
later blew up, and cannot be held neg- 
ligent for failure to take the precau- 
tion of constantly telephoning the bu- 
reau for weather information. The 
Hackensack, 291 F. 69 [aff 291 F. 73]. 


58. Termination of towage con- 
tract see supra § 8. 


59. The Bleakley No. 76, 54 F.(2d) 


. 


[a] Berthing barge contrary to in- 
structions of contract of towage, as 
by leaving her at a dock near that of 
the destination after protest by the 
bargee that he was being left in the 
wrong place, is a fault rendering the 
tug liable for its share of subsequent 
damage when the tow grounded and 
tipped on ebb tide, although the barge 
was also at fault for failure to take 
proper soundings. The Bleakley No. 
76, 54 F.(2d) 530. 


60. The Bleakley No. 76, supra; 
The James McCue, 37 F.(2d) 934; The 
Britannia, 213 F. 22, 129 C.C.A. 661. 


[a] Mere presence of wharf does 
not give reasonable assurance to the 
master of a tug that it is a proper 
place to tie up a tow regardless of its 
draft. The Britannia, 213 F, 22, 129 
CCA. 661. 


{b] Rocky bottom.—A tug was li- 


has brought her tow to the place of final destina- 
tion,®® and moored or landed her safely,*? in a berth 
apparently safe,°* or as safe as conditions per- 


able for an injury to her tow through 
settling on the rocks’ at low tide, 
where the tug master knew there was 
no great margin of safety between 
the depth of the water at the dock 
where he left the tow and a draft of 
the latter, and made no inquiry as to 


either. The Britannia, 213 F. 22, 129 
C.C.A. 661. 
Abie: The James McCue, 37 F.(2d) 


62. Brigham v. Cornell Steamboat 
Co.; 13° ES Gap 92; . 93; * Of Boylan we 
Cornell Steamboat Co., 298 F. 95. See 
The Townsend, 29 F.(2d) 491, 492 
(where the court said: “Ordinarily, 
after the tug has brought its tow to 
a safe berth it is the duty of the 
bargee to see that his mooring is 
proper, though, if this requires more 
nautical skill than a boatman can be 
expected to have, the tug may be held 
at fault for not seeing that a better 
fast was made”). 


“The duty of a towing tug is not 
fulfilled until the tug is safely 
moored.” Brigham v. Cornell Steam- 
boat Co., supra. 


[a] Improper method of mooring. 
—A tug which, during a high wind, ~ 
left her tow, consisting of twenty- 
five to thirty boats and about one 
thousand feet long, with only the first 
tier made fast to a pier, leaving the 
other boats to tail out into the stream, 
where they were subject to the full 
force of the wind and the changing 
tide, was liable for injuries caused 
by the pounding of the boats against 
each other. O’Boyle vy. Cornell Steam- 
boat. Co., 298 F. 95. 


63. New Jersey Shipbuilding & 
Dredging Co. v. Tracy Towing Line, 
42 F.(2Zd) 1005. 


64. New Jersey Shipbuilding & 
Dredging Co. v. Tracy Towing Line, 
supra. 


Rae The James McCue, 37 F.(2d) 


66. New Jersey Shipbuilding & 
Dredging Co. v. Tracy Towing Line, 
42 F.(2d) 1005; O’Boyle v. Cornell 
Steamboat Co., 298 F. 95. 


67. King v. Red Star Towing & 
Transportation Co., 48 F.(2d) 638; 
New Jersey Shipbuilding & Dredging 
Co. v. Tracy Towing Line, 42 F.(2d) 
1005; O’Boyle v. Cornell Steamboat 
Co.5, 298 E96. 


68. The Dunnigan Sisters, 53 F. 
(2d) 502; King v. Red Star Towing & 
Transportation .Co.,, 48 F.(2d) 633; 
The Murray River, 38 F.(2d) 990; 
Powell vy. The Willie, 2 F. 95 [aff & 
F. 768]; Jova Brick Works, Inc. v. 
City of New York, 277 F. 180. 


[a] Berth designated by wharf 
watchman at the tow’s destination is 
ordinarily a proper place to moor the 
tow, and if it later develops that the 
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mit,°® and if damage occurs thereafter, the tug is 
not responsible,?® as she is not under a duty to 
stand by for protection of the tug thereafter.”+ 


[§ 113] b. Fastening Tow to Other Moored Boats. 
A tug mooring her tow to other moored boats as- 
sumes the risk of injury to her tow arising from 
ordinary conditions’? and dangers reasonably to 
be anticipated;*? and must see that the boats are 
so moored as to withstand both existing conditions’* 
and those reasonably to be anticipated;7® and will 
be held responsible for any negligence in connec- 
tion with such method of mooring.*® 
not responsible if the tow later breaks adrift through 
some latent defect,77 or unexpected condition,’® 


berth was unsafe and the tow is in- 
jured, the responsibility rests upon 
the wharfinger and not upon the tug. 
The Murray River, 38 F.(2d) 990. 


[b] Bulkhead.—A tug was not neg- 
ligent in leaving a brick scow moored 
to a bulkhead, the scow being partly 
sheltered from the wind blowing at 
about forty miles an hour. The Dun- 
nigan Sisters, 53 F.(2d) 502. 


[ec] Place selected by tow.—(1) 
A tug is not chargeable with negli- 
gence in not knowing of a hidden pro- 
jection, dangerous to her tow, at a 
landing place selected by such tow, 
and which, from its evident actual 
use as a landing place for such a tow, 
it was reasonable to infer was suita- 
ble for the purpose to which it was 
put. Powell v. The Willie, 2 F. 95 [aff 
8 F. 768]. (2) Where a towing com- 
pany, employed by a city to tow load- 
ed barges to the city’s disposal plant, 
moored them at the point where it 
was directed to so do by those in 
charge of the disposal plant, and at 
the only place where they could be 
moored, it was not liable for the sub- 
sequent sinking of one of the barges 
from a collision with a line of tows 
being taken through the same chan- 
nel. Jova Brick Works, Ine. v, City 
ef New York, 277 F. 180. 


69. Schoonmaker-Conners Co. v. 
New York Tidewater Gravel Corpora- 
tion, 11 F.(2d) 470. ; 


[a] Where scow’s destination was 
as near dock as depth of water al- 
lowed, and the tug took her as close 
as she could after waiting for the 
tide to rise, and then left her, the tug 
fulfilled its duty in placing the tow 
in as safe a berth as conditions per- 
mitted. Schoonmaker-Conners Co. v. 
New York Tidewater Gravel Corpora- 
tion, 11 F.(2d) 470. 


{b] Berthed where tow would lie 
on mud bottom.—Placing a scow as 
near the dock as practicable, where 
she would lie on an even mud bottom 
at ebb tide, did not constitute negli- 
gence or improper towage, where both 
the consignee and the charterer of the 
scow were chargeable with knowl- 
edge of the facts. Schoonmaker-Con- 
ners Co. v. New York Tidewater 
Gravel Corporation, 11 F,(2d) 470. 


70. The John F. Harris, 51 F.(2d) 
242 [aff sub nom. The Wyomissing, 
45 F.(2d) 160]; The Neptune, 49 F. 
(2d) 283; Goodwin-Gallagher Sand & 
Gravel Corporation v. Washington 
Bulkley, Ine., 31 F.(2d) 112 [aff 31 F. 
(2d) 115]; The Hastchester, 20 F.(2d) 
357; Brigham v. Cornell Steamboat 
Co., 18 F.(2d) 92; The W.,H. Baldwin, 


271 F.! 411; The Milton, 235 F. 287, 
HAG COLAL: 3) 
[a] . Where barge was left at berth 


safe at time of mooring, without ob- 
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anticipated. 


But the tug is | Tow.*+ 


but which berth would become un- 
safe later when the tide fell, unless 
the barge was then kept clear of ridg- 
es along the dock and at the north 
end, the risk in allowing the barge to 
remain in the position she was in 
when the tug departed did not rest 
upon the tug. The Eastchester, 20 F. 
(2d) 357. 


[b] Where tow is pulled in by 
moving crane to new berth, after hav- 
ing been left by the tug in a safe 
berth properly tied up, and at the 
place designated by the consignee, 
the tug is not liable for damage to 
the tow in the new berth to which she 
was moved without the tug’s partici- 
pation. ‘Fhe Neptune, 49 F.(2d) 283. 


71. Schoonmaker-Conners Co. v. 
New York Tidewater Gravel Corpo- 
ration, 11 F.(2d) 470; The Milton, 235 
EY 287, 149 CICA. 3; 


72. The No. 302, 19 F.(2d) 527; 
Oar vy. Cornell Steamboat Co., 298 


[a] Where ice and weather con- 
ditions were not unusual, but only 
such as might normally be expected, 
and where a tug had moored her tow 
to a flotilla of barges tied at a river’s 
edge, and the inner lines broke so that 
the tow swung out into the river and 
was damaged, the tug, which had not 
inspected the inner lines, was respon- 
sible for resultant damage to the tow. 
The No. 302, 19 F.(2da) 527. 


[b] Where tow was swung out 
from mooring and capsized, in rising 
wind and ebbing tide, the tower was 
liable because the tug had left the 
tow moored to the lines of boats fas- 
tened at the pier in such manner that 
the change of tide would inevitably 
swing them out and expose them to 
dangers of tidal current and wind ris- 
ing at the time the tow was moored. 
mire v. Cornell Steamboat Co., 298 


73. The No, 302, 19 F.(2d) 527. 


74 Cleary Bros. v. Port Reading 
AY: 25 F.(2d) 170 [aff 29 F.(2d) 


75. Cleary Bros. v. Port Reading 
. Co., supra; The Mary Ethel, 290 
F. 458 [aff sub nom. Bulger v. Na- 


tional Lead Co., 5 F.(2d) 1013). 


fa] Change of tide.—Where the 
master of a tug, having in tow 2a 
barge, selected as the berth of such 
barge a position adjoining three other 
boats, and made the barge fast to the 
outside boat, it was his duty to see 
that the lines between the inside 
boats were sufficient and proper to 
hold the barge in the berth he select- 
ed, and, if in doubt, to have made her 
fast by proper lines to the bulkhead, 
where the situation was such that, al- 
though the tide was flood and the 


jection by the consignee or the bargee,! weather clear, and not windy, the 


— 
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which reasonable eare and foresight would not have 


Duty to inspect. Generally speaking, a tug adding 
her tows to a moored flotilla is under a duty to in- 
spect the inner lines.with reference to their ability 
to bear the added weight under conditions of tide 
and weather to be anticipated,’® although it would 
seem that she need not inspect cleats and fasten- 
ings on inner boats or mooring posts.®° 


[§ 114] 4. Navigation in Process of Landing 
The tower is responsible for damage to 
the tow resulting from negligence of the tug while 
trying to effect a landing,*? as where the tow 


master of the tug must have known 
that with the change of tide the barge 
would be exposed to its full force, as 
but three feet of her beam was with- 
in the lines of the piers. The Mary 
Ethel, 290 F. 458 [aff sub nom. Bulger 
v. National Lead Co., 5 F.(2d) 1013]. 


76. The Bartle Daly, 45 F.(2d) 605; 
New Jersey Shipbuilding & Dredging 
Co. v. Tracy Towing Line, 42 F.(2d) 
1005; Arundel Corporation v. Pennant 
Line, 42 F.(2d) 1003; The Mary Ethel, 
290 F. 458 [aff sub nom. Bulger v. Na- 
tional Lead Co., 5 F.(2d) 1013]. 


[a] Failure to add lines to bulk- 
head.—A steam tug placing a barge 
alongside three others moored to a 
bulkhead without additional lines to 
the bulkhead was solely at fault for 
parting of the line setting the barges 
adrift and causing damage. Arundel 
Corporation v. Pennant Line, 42 F, 
(2d) 1008. 


[b] Overloading middle tier.—A 
tug tying a barge to a flotilla of nine 
barges in three tiers each moored to 
a bulkhead should realize apparent 
danger and is negligent where she 
overloads the middle tier. New Jer- 
sey Shipbuilding & Dredging Co. v. 
Tracy Towing Line, 42 F.(2d) 1005. 


77. Cleary Bros. v. Port Reading 
Spout 29 F.(2d) 495 [aff 25 F.(2d) 


78. Cleary Bros. v. Port Reading 
R. Co., supra. 


79. The Bartle Daly, 45 F.(2d) 
605; Cleary Bros. v. Port Reading R. 
Co., 25 F.(2d) 170 [aff 29 F.(2d) 495]. 


[a] Illustration.—A master fas- 
tening barges to a flotilla tied to the 
pier must inspect the lines of the inn- 
er boats to ascertain whether they 
are sufficiently strong to stand added 
boats. Cleary Bros. vy. Port Reading 
reer 25 F.(2d) 170 [aff 29 F.(2d) 


_ 80._ See Cleary Bros. v. Port Read- 
ing R. Co., supra (where the lower 
court so states, but the upper court 
refuses to pass on the question be- 
cause not essential to a decision deny- 
ing liability for lack of proximate 
cause). 


81. Navigation of tug and tow 
generally see supra §§ 77-106. 


82. Hand & Johnson Tug Line v. 
Canada SS. Lines, 281 F. 779; The 
Pejepscot, 217 F. 150 [aff 269 F. 950]; 
White v. The Lavergne, 2 F, 788. 


fa] Bringing canal boat broadside 
to wind and sea, while rounding to for 
landing of another tow, so that the 
canal boat pounded against the side 
of the tug to which she was tied and 
was injured, showed lack of proper 
care in navigation and rendered the 
tower liable for resultant damage. 
White v. The Lavergne, 2 F. 788. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 114-117] 


strands,** or strikes a pier, dock, or wharf;%+ but 
will be exonerated where there is no negligence 


imputable to the tug.8> 


[§ 115] F. Abandonment of Tow®*—1. In Gen- 
eral. The duty of a tug to a tow is a continuous 
one from the time the service commences until it 
is completed,** and, in the absence of compelling 
emergency,** she is not justified in casting off and 
é In any case notice of the 
intention to cast off should first be given.®° 


[§ 116] 2. What Constitutes Abandonment Gen- 
erally. Where one of two tugs leaves the tow, but 
the remaining tug conveys her to a place of safety, 
there is no abandonment of the tow,®! and, where 
neither existing emergency nor the terms of the con- 


abandoning’ her tow.’ 


83. The Vim, 40 F.(2d) 638. 


[a] Breasting barge into berth at 
low tide—A tug undertaking to 
bréast a barge into a slip at low tide 
in a sea swell and -off the proper line 
of approach was negligent and liable 
for resultant stranding. The Vim, 40 
F.(2d) 638. 


84. The Ashwaubemie, 3 F.(2d) 
782; Central Wharf Towboat Co. v. 
Furniss, Withy & Co., 269 F. 950 [aff 
sub nom. The Pejepscot, 217 F. 150]; 
Sicula Americana di Navigazione a 
Vapore v. Dalzell, 204 EF. 697; The 
Victoria, 88 F. 524. 


[a] Warping steamer into berth. 
—(1) Injury to a steamship while be- 
ing berthed by a tug, by striking her 
anchor, which protruded slightly 
from the hawse hole, but was in plain 
view, against the wharf, was due 
solely to the fault of the tug, whose 
captain in charge of the movements 
failed to exercise due care, and the 
protrusion of the anchor did not ex- 
cuse the tug. The Pejepscot, 217 F. 
150. (2) A tug engaged in moving a 
steamship, which is without steam 
and unable to participate in the move- 
ment, has the sole responsibility for 
directing the movement, and is liable 
for collision with dock and injury to 
the steamship, in the absence of an 
agreement that the steamer should 
watch, and give the tug warning and 
information. Hand & Johnson Tug 
Line v. Canada S. S. Lines, 281 F. 779. 


85. The Caspian, 14 F.(2d) 1606 
[aff 14 F.(2d) 1013]; The McCaldin 
Brothers, 213 F. 211, 129 C.C.A. 555. 


[a] Stranding on tunknown ob- 
struction.—Tugs employed to dock a 
steamship were not chargeable with 
negligence causing her stranding 
where she struck and stranded upon 
an unknown obstruction. The Cas- 
pian, 14 F.(2d) 1006 [aff 14 F.(2d) 
1013]. 

{b] Tug not in charge.—Tugs em- 
ployed to assist a steamship to dock, 
but not to tow, were not shown to 
have been put in charge of her navi- 
gation, so as to render them liable for 
her stranding. The McCaldin Broth- 
ers, 213 F. 211, 129 C.C.A. 555. 


86. By own crew see infra § 132. 


Anchoring or mooring tow during 
course of voyage see supra §§ 108-111. 


87. See supra § 63. 
gs. See infra § 117. 


89. Alaska Commercial Co. v. Wil- 
liams, 128 °F, 362, 63 C.C.A. 92; The 
O. L. Halenbeck, 110 F. 556; Frost v. 
The A. M. Ball, 43 F. 170; The Henry 
Buck, 38 F. 611; Gilooley v. Pennsyl- 
vania R. Co., 10 F.Cas.No. 5,448a; 
Kenah v. The Steam-Tug John Mar- 
kee, Jr., 14 Phila. (Pa.) 561, 37 Leg. 
Int. 385; Gaskin v. Calvin, 2 U.C.C.P. 
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(Ont.) 527. 


[a] Mistake as to terms of tow- 
age.— Where the master of a tug en- 
gaged to tow a schooner, and did tow 
her for’a short period, and then, find- 
ing that there had been a mistake in 
the bargain with the schooner, cast 
off the tow line, whereupon the 
schooner, in spite of all her efforts, 
was carried by the wind and tide 
against the docks, the tug was liable 
for the schooner’s damage. Frost v. 
The A. M. Ball, 43 F. 170. 


96. The O, I. Halenbeck, 110 F. 
556; Frost v. The A. M. Ball, 43 F. 
170; The J. P. Donaldson, 21 F. 671 
[certified 17 S.Ct. 951, 167 U.S. 599, 42 
L.Ed. 292, and aff 19 F. 264]. 


[a] When notice immaterial.—The 
failure to give notice of an intention 
to cast off the tow line was held im- 
material where notice had previously 
been given the tow to throw over her 
anchor. The Thomas Kiley, 23 F.Cas. 
No. 138,925, 5 Ben. 301. 


91. Heckman v. Richard III, 3 
Alaska 453. ; 


92. Wessel, Duval & Co. v. Charles- 
ton Lighterage & Transfer Co., 25 F. 
(2d) 126. 


[a] No duty te stand by under 
circumstances.—W here a tug was em- 
ployed to stand by to shift a lighter, 
which was being used for unloading 
a steamer, the tug’s duty was merely 
to shift the lighter, and where the 
tide made it impossible to move the 
lighter to the spot designated for 
some time, and during such period the 
tug left and the lighter sank, the tug 
was not liable for the damage as she 
was not under a duty to stand by to 
render assistance. Wessel, Duval & 
Co. v. Charleston Lighterage & 
Transfer Co., 25 F.(2d) 126. 


93. The Old Reliable, 256 F. 112. 


[a] Broke adrift—A steamer, 
which contracted to tow two barges 
up the Ohio River, was liable for 
damage to barges and cargo, caused 
by their being left at an intermediate 
point indifferently moored and with- 
out proper care, where, after nine 
days, they were broken loose by a rise 
in the river and carried down stream 
and injured. The Old Reliable, 256 F. 
o2: 


94. In re Moran, 120 F. 556. 


95. Osterhoudt v. Hedger Transp. 
Co., 42 F.(2d) 561; The Bronx, 14 F. 
(2d) 482 [aff 24 F.(2d) 1016]; Mary- 
land Transp. Co. v. Dempsey, 279 F. 
94; The Betty, 278 F. 220, 222; Atkin- 
son v. Scully, 246 F. 463; Cahill’s Ap- 
peal, 124 F. 63, 59 C.C.A. 519; The 
O. L. Halenbeck, 110 F. 556; The J. 
L. Hasbrouck, 13 F.Cas.No. 7,324, 5 
Ben. 244 [aff 13 F.Cas.No. 7,326, 14 
Blatchf. 30]. 
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tract required the tug to stand by her tow, the 
tower is not liable because the tow sank in the 
temporary absence of the tug.°? 
protected at an intermediate point for an unrea- 
sonable time constitutes a substantial abandonment 
of the tows rendering the tower liable for resultant 
injury to them. 


Leaving tows un- 


If crew of tow cast her off, no recovery can be 
had against the tug.°4 


[§ 117] 3. Duty To Stand By in Emergency. As 
a general rule the tug should stand by and make all 
reasonable efforts to save her tow after the latter 
has been east off or has gone adrift,®*® or has ground- 
ed,°® or has been cut out of the tow and left at a 
pier in a disabled condition.®? 


But the tug may be 


“The tow cannot be abandoned un- 
til all reasonable efforts for its pres- 
ervation have been exhausted.” The 
Betty, supra, 


_[a} Duty to stand by should be 
strictly observed so long as it is rea- 
sonably safe and proper to do so. 
Be aes Transp. Co. v. Dempsey, 279 


[b] “he courts have held tugs to 
a high degree of diligence in en- 
deavoring to save a tow which has 
gone adrift. Usually, the tow is help- 
less, and to abandon it is to commit it 
to almost certain loss or injury where 
a gale is on and the sea is rough.” 
Atkinson v. Scully, 246 F. 463, 466. 
To_ same effect Maryland Transp. Co. 
v. Dempsey, 279 F. 94 [aff 269 F. 665]. 


«[e] Tug held in fault.—(1) A tug, 
which, on returning to a stake boat, 
where it had left a tow midway of 
the trip, found the boats adrift in a 
gale, was in fault in not standing by 
and rendering assistance after one 
unsuccessful effort, they shortly 
thereafter drifting from a mud flat to 
a rocky beach. The Bronx, 14 F.(2d) 
482 [aff 24 F.(2d) 1016]. (2) Where 
a tug, during a gale on Friday after- 
noon, cast off its tows near the mouth 
of the Severn River, and did not re- 
turn until late Saturday evening, and 
then left, although one of the tows 
was flying distress signals, and on the 
following day returned to Baltimore, 
under orders from its home office, for 
the alleged reason that it did not have 
sufficient coal to make the trip, al- 
though it had ample coal to bring in 
the barges, and another tug was not 
sent to aid the tows until Monday 
morning, after one of the tows had 
sunk, the tug was guilty of inexcus- 
able negligence. Maryland Transp. 
Co. v. Dempsey, 279 F. 94 [aff 269 F. 
665]. (3) Leaving barges adrift in 
storm after the breaking of a hawser, - 
instead of standing by and assisting 
them, has been held negligence under 
the facts. Osterhoudt v. Hedger 
Transp. Co., 42 F.(2d) 561. : 


[d] TWug held not in fault.—Where 
several tows went adrift in a storm 
due to the slipping of a hawser from 
the tug to the leading tow, and the 
tug stood by the latter, which had 
anchored, until daybreak, and later 
found other tows which had drifted 
away, the tug did everything possible 
under existing circumstances. The 
A. L. Walker, 45 F.(2d) 621. 


96. The M. D. Wheeler, 100 F. 859. 


[a] Tug which abandons tow after 
she has grounded, leaving her in a 
position of danger, is liable for the 
injury resulting, of which the tug’s 
negligence was a proximate cause. 
The M. D. Wheeler, 100 F. 859. 


97. Henry Du Bois Sons Co, v. 
Pennsylvania R. Co., 47 F.(2d) 172. 
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excused for leaving her tow where the situation was ; 
such as to make her abandonment necessary,’* as 
where there was an emergency imperiling the tug,°® 
or where it appeared that efforts to save the tow 


would have been ineffectual. 
[§ 118] 4. Loss Resulting 


be incurred.? 


{a] Leaky barge.—The tug’s 
abandonment of a leaky tow to sink 
at a pier at which the tug leaves her 
during towage is a breach of duty if 
the tug so abandons the tow before 
all reasonable efforts to keep her 
afloat are exhausted, and where the 
tug cut the barge out of the tow be- 
cause of the barge’s leaky condition, 
and left her tied up at a pier along 
the route, without standing by and 
making all reasonable efforts to save 
the barge from sinking, and some 
hours later the barge did sink at the 
pier, the tug was liable for damage to 
the barge and cargo. Henry Du Bois 
Sons Co. v. Pennsylvania R. Co., 47 F. 
(2a) 172. 


98. The John M. Nicol, 63 F. 275, 
11 C.C.A. 182; The Charles Allen, 23 
F. 407; Sonsmith v. The J. P. Donald- 
son, 21 F. 671 [aff 19 F. 264, certified 
and, determined 17 S.Ct. 951, 167 
U.S. 599; 42 L.Ed. 292]; The Cle- 
matis, 5 F.Cas.No, 2,876, Brown Adm. 
499; The Loyal v. The Challenger, 
14 Que. 135. 


[a] To excuse tug for leaving and 
remaining away from her tow, there 
should be proof that the tow was 
sinking, or past saving, or that the 
tug was so injured or in such dan- 
ger that it could not stay or return, or 
Sar condition. In re Moran, 120 


99. Standard Transp. Co. v. Great 
i ae Co., 260 F. 327 [aff 270 


{a] Unprecedented gale.—A tug 
was not in fault for injury to a barge, 
which she was towing down Lake On- 
tario and cast loose and left at anchor 
during an unprecedented gale, which 
threatened to put out the tug’s fires 
and wholly disable her. Standard 
Transp. Co. v. Great Lakes Towing 
Co., 260 BF. 327 [aff 270 F. 215). 


1. The Blue Bell, 189 F. 824; Ca- 
hill’s Appeal, 124 F. 63, 59 C.C.A. 519. 


[a] Too dark to help.—Where a 
part of a raft in tow broke loose in 
the night on the Maryland shore ow- 
ing to the fault of libelant in the 
manner in which the raft was con- 
structed and secured, and at the time 
of the casualty all the lights on the 
tow which were to have been fur- 
nished by libelant were out, the tug, 
owing to the dangers incident to a 
search for the raft in the darkness, 
and the improbability of fruitful re- 
sults therefrom, was not at fault for 
failure to stand by to try to recover 
the raft on the night of its loss, it 
being impossible for the tug to have 
rendered material advantage in the 
removal of the wreck at that time. 
The Blue Bell, 189 F. 824. 


2. Dempsey v. Maryland Transp. 
Co., 269 F. 665 [aff 279 F. 94]; Cole- 
man v. Aiken, 242 F. 239, 155 C.C.A. 
79 [rev sub nom. The Monarch, 235 
F795. 


[a] Insufficient fuel, making it 


from Emergency 
Caused by Tug. The fact that an existing emergency 
justified abandonment of the tow will not relieve 
the tug and her owners from liability for loss where 
such emergency resulted from fault of the tower,’ 
although, in the absence of fault, no liability will 


TOWAGE 


[§ 119] G. Unauthorized Towage. 
undertakes towage of a vessel without proper au- 
thority, the tower acts at his peril, and is liable 
for resultant damage to the tow.* 


[§§ 117-120 


Where a tug 


[§ 120] H. Causal Connection between Tug’s 


Fault and Tow’s Injury.° : 
are not liable to respond in damages for their negli- 
gence or other fault where there is no proximate 
causal relation between the tug’s fault and the tow’s 
injury,® and whether or not such causal relation 
exists in any particular case will depend upon the 


The tug and her owners 


various cireumstances involved.? 


impossible for the tug to continue]177 F. 1004, 100 C.C.A. 427]; The Net- 


towage or to stand by a tow cast 
adrift in a storm, was the fault of 
the tug rendering the tower liable for 
loss of the tow. Coleman v. Aiken, 
242 EF. 239, 155 C:C.A. 79. [rev sub 
nom. The Monarch, 235 F. 795]. 


[b] Poor seamanship.—Although 
it was quite possible that, by the 
time a tug abandoned her tows in a 
gale, there was nothing else left for 
her to do, nevertheless the tower was 
liable for loss of the tow and cargo 
where it appeared that poor seaman- 
ship of the tug master was the reason 
for the tug’s shipping so much water 
that she had to abandon her tow. 
Dempsey v. Maryland Transp. Co., 269 
F., 665 [aff 279 F. 94]. 


3.~ The O’Brien Brothers, 14 F.(2d) 
447: Standard Transp. Co. v. Great 
Lakes Towing Co., 260 F. 327 [aff 270 
EF. 215): 


[a] Latent defect in tug’s rudder 
chain, which broke and forced the tug 
to abandon the tow in a river and 
swift tide in order to save herself, 
was not a fault rendering the tug lia- 
ble for damage to the tow. The 
O’Brien Brothers, 14 F.(2d) 447. 


{b] That fire room doors were in- 
sufficient to protect tug from waves 
entering during severe storm, so that 
she had to abandon her tow to save 
herself, did not show unseaworthiness 
of the tug rendering her responsible 
for damage to the tow, where it 
further appeared that the tug was so 
constructed as to be able to with- 
stand ordinary weather. Standard 
Transp. Co. v. Great Lakes Towing 
Co., 260: F. 327 [aff 270 F. 215]. 


4 The James E. Newsome, 14 F. 
(2d) 244. 


[a] Forced removal to sea.— Where 
a schooner had grounded in a harbor 
and was being unloaded, when, with- 
out her owner’s consent and at the 
direction of a deputy harbor master 
exceeding his authority, tugs took 
charge of the schooner and towed her 
to sea where she was anchored, and 
thereafter both vessel and cargo were 
damaged by the pounding of the 
waves, the towers were liable for a 
tort. The James E. Newsome, 14 F. 
(2d) 244. 


es Assumption of risk see infra § 


Fault or negligence of tow see in- 
fra §§ 121-132. 


Delay as proximate cause of loss 
see supra § 85 text and note 84. 


6. Cleary Bros. v. Port Reading R. 
Co., 29 F.(2d) 495 [aff 25 F.(2d) 170]; 
The Cape Race, 18 F.(2d) 79; The 
Panther, 5 F.(2d) 64 [cert den 45 S. 
Ct. 508, 267 U.S. 606, 69 L.Ed. 810]; 
New York & New Jersey Transp. Co. 
v. Cornell Steamboat Co., 180 F. 107, 
103 C.C.A. 605; Morris & Cumings 
Dredging Co. v. Moran Towing & 
Transportation Co., 168 F. 610 [aff 


tie Quill, 124 F. 667; The Startle, 115 
F. 555; The E. V. McCaulley, 90 F. 
510, 33 C.C.A. 620 [aff 84 F. 500]; The 
Joggins Raft, 43 F. 309 [aff 40 F. 
533]; The King Kalakau, 43 F. 172; 
Heckman v. Richard III, 3 Alaska 
453; Arthur vy. The Florence, 5 Can. 
Exch. 218. 


[a] Intervening negligence of 
third person.—The first wrongdoer is 
not generally responsible for dam- 
ages to a tow from its own negli- 
gence and intervening negligence of a 
third party which he could not rea- 
sonably have _ anticipated. Cleary 
Bros. v. Port Reading R. Co., 29 F. 
(2d) 495 [aff 25 F.(2d) 170]. 


[b] Tow’s subsequent failure to 
exercise proper care.—A tug was not 
liable for the sinking of a baftge, 
which filled and sank where she had 
been left by the tug, after the break- 
ing of the towing bitt, on the ground 
of negligence in so leaving her, the 
evidence tending to show that the 
sinking was due to water which 
splashed into the hole left by the 
broken bitt, and could have been pre- 
vented by the exercise of proper care 
by the tow master. New York &N. J. 
Transp. Co. v. Cornell Steamboat Co., 
180 F. 107, 103 C.C.A. 605. 


7 See cases infra this note. 


[a] Tug’s fault held proximate 
cause of tow’s injury.—(1) Breaking 
of the rudder of a_ tug, disabl- 
ing her from proceeding with ‘her 
tow, which was sunk by a high wind 
while at anchor. The Enterprise, 228 
F. 181. (2) Negligent stranding of 
tug, which delayed her causing later 
injury to tow from storm. The Mar- 
iner, 17° F.(2d) (253 [rev 13 ¥F.(2d) 
891]. (3) Stranding of tow through 
negligent navigation of towing steam- 
er causing loss of cargo through 
breaking up in storm while aground. 
Brie & M. Ry. & Nav. Co. v. Dunseith, 
239 EF. 814, 817, 152 C.C.A. 600. (4) 
Tug’s noncompliance with canal rule 
limiting length of towing line when 
entering lock causing collision of 
barge with bullnose after drifting 
with cross current. The John EB. En- 
right, 40 F.(2d) 588 [aff 36 F.(2a) 
821]. (5) Endeavoring to shorten 
hawsers in dangerous proximity to 
lock causing collision of barges there- 
with. The Fred’k Lennig, 45 F.(2d) 


691. (6) Negligence causing collision ° 


with bridge abutment is cause of sub- 
sequent sinking of barge, where there 
was no intervening negligence. -The 
Thomas J. Cleaver, 52 F.(2d) 913 [aff 
in part and rev in part 39 F.(2d) 183). 
(7) Tug’s failure to stand by causing 
damage to tow. The Bronx, 14 F,(2d) 
482 [aff 24 F.(2d) 1016]. 


{b] Tug’s fault held not proxi- 
mate cause of tow’s injury.—(1) 
Even if it be assumed that tows broke 
adrift from their first mooring be- 
cause negligently tied up by a tug 


leaving them there, the tower is not 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 120-121] 


Where cause of injury is purely conjectural, the 


tug may not be held liable.® 
[§ 121] I. Fault or Negligence 


General. In situations of danger it is the duty of 
the tow to use all possible means to avoid injury,?° 
and, under rules governing cases of marine tort in 
general,‘t where both the tug and the tow are guilty 
of fault or negligence concurring to cause the in- 
jury, damages will be apportioned.12 
not excused, however, by the fault or negligence 


liable where the tows were taken in 
charge by third parties. after they 
broke adrift and before injury, 
moored at another place by such third 
parties, and injured only after they 
had again broken adrift and been 
swept down the river on an ebbing 
tide. Cleary Bros. v. Port Reading 
R. Co., 29 F.(2d) 495 [aff 25 F.(2d) 
170]. (2) Where a tug, coming to 
the aid of another tug which, with 
broken steering cable and barge 
alongside, was drifting onto the rocks, 
miscalculated the currents, and ap- 
proached at a speed which caused her 
to collide with the barge, the negli- 
gence of the salving tug, rather than 
negligence of the disabled tug, was 
the proximate cause of the damage 
to the barge. The Cape Race, 18 F. 
(2d) 79. 


{e] Helper tug not proximately at 
fault.—The failure of a helper tug to 
return to assist a long tow through 
an obstructed channel was not con- 
tributing negligence rendering the 
helper tug liable for the grounding of 
a barge, where the proximate cause 
of the damage was negligent failure 
of the tug in immediate charge of the 
tow to notice an obstruction in time 
to avoid injury. The Wyomissing, 42 
F.(2d) 666. 


8. The R. B. Little, 215 F. 87, 131 
C.C.A. 395; Morris & Cumings Dredg- 
ing Co. v. Moran Towing & Trans- 


portation Co., 163 F. 610 [aff 177 F. 
1004, 100 C.C.A. 427]. 


[a] Scow turning turtle from un- 
explained cause.—A tug was not li- 
able for injury to a scow which 
turned turtle while being towed to 
the dumping grounds and was found 
with a large hole in her bottom, on 
the ground that the tug was negli- 
gent in going out under the weather 
eonditions, which were stormy, but 
not sufficiently so to sustain the 
charge of negligence, in the absence 
of evidence to sustain the burden 
resting on libelant to show that the 
injury was due to the weather or sea, 
rather than to some unexplained 
cause, such as striking an obstruction 
or the breaking loose of one of the 
pocket doors of the scow, which 
seemed to be indicated by her condi- 
tion. Morris & Cumings Dredging 
Co. v. Moran Towing & Transporta- 
tion Co., 163 F. 610 [aff 177 F. 1004, 
100 C.C.A. 427]. 


9. Assumption of risk see infra § 
133. 


Proximate cause generally see su- 
pra § 120. 


10. The Thomas Wilson, 124 F. 
649; The Columbia, 109 F. 660, 48 C. 
C.A. 596 [aff 103 F. 668]; The Morton, 
17 F.Cas.No. 9,864, 1 Brown Adm. 137; 
The Stranger, 23 F.Cas.No. 13,525, 1 
Brown Adm. 281; The Altair, [1897] 


P. 105. 
ll. See Admiralty § 238. 
12. The Kard, 38 F.(2d) 844; 


Blanchard Lumber Co. v. Metcalf, 3 
F.(2d) 768 [cert den 45 S.Ct. 513, 268 
U.S. 694, 69 L.Ed. 1161]; The Betty, 
278 F. 220; The Pallas, 265 F. 847; 
The Atlantic, 262 F. 405; The Wa- 


TOW AGE 


of Tow®—1. In 


The tug is 


bash, 248 F. 1008; 
Cook, 207 F. 626; The Raymond, 180 
F. 931; The Coleraine, 179 F. 977 [aff 
185 F. 1006, 107 C.C.A. 663]; The Net- 
tie, 170 F. 526; The Britannia, 148 F. 
495; The Flushing, 134 F. 757 [aff 145 
F. 614, 76 C.C.A. 304]; The Jane Mc- 
Crea, 121 F. 932; Brown v. Cornell 
Steamboat Co., 110 F. 780 [rev on 
facts 121 F. 682, 58 C.C.A. 430]; ‘The 
N. and W. No. 2, 102 F. 921; The M. 
D. Wheeler, 100 F. 859; The Gladia- 
tor, 79 F. 445, 25 C.C.A. 32; O’Connell 
v. The C. R. Stone, 68 F. 934; Brand 
v. The Favorite, 50 F. 569; The W. A. 
Levering, 36 F. 511; The Wm. Kraft, 
33 F. 847; Philadelphia, ete, R. Co. 
v. New England Transp. Co., 24 F. 
505; The Pres. Briarly, 24 F. 478; The 
Syracuse, 18 F. 828; The Wm. Mur- 
tagh, 17 F. 259; Mason v. The Wil- 
liam Murtaugh, 3 F. 404; Cramer v. 
Allen, 6 F.Cas.No. 3,346, 5 Blatchf. 
248; The J. L. Hasbrouck, 13 F.Cas. 
No. 7,324, 5 Ben. 244 [aff 13 F.Cas.No. 
7,326, 14 Blatchf. 30]; The J. L. Has- 
brouck, 13 F.Cas.No. 7,326, 14 Blatchf. 
30 [aff 13 F.Cas.No. 7,325, 6 Ben. 272]; 
The Morton, 17 F.Cas.No. 9,864, 
Brown Adm. 137; The Sea Breeze, 21 
F.Cas.No. 12,572a, 2 Hask. 510. 


-[a] If tow assents to dangerous 
course or movement with knowledge 
of the danger, and is injured, the dam- 
ages are divided, on the theory that 
the resulting accident was caused by 


The Robert H. 


the fault of both vessels. The Pallas, 
265 EF. 847. 
[b] Failure to inform tug of leaks 


resulting from collision with boom 
was negligence on the part of the tow 
increasing the damages from colli- 
sion through the tug’s negligence, and 
requiring division of damages. The 
Robert H. Cook, 207 F. 626. 


[ec] Stranding in tidal river.—The 
master of a Schooner and the master 
of a towing tug were both in fault 
for the stranding of the schooner in 
a tidal river; the master of the 
schooner for ordering her out after 
the most favorable state of the tide 
had passed, and the master of the tug, 
who knew the river, for obeying the 
order. Blanchard Lumber Co. v. Met- 
calf, 3 F.(2d) 768 [cert den 45 S.Ct. 
513, 268 U.S. 694, 69 L.Ed. 1161]. 


[ad] Towing unseaworthy motor 
boat.—A schooner, which undertook 
to tow a motor boat which was ob- 
viously unseaworthy, and by a tow 
line improperly attached to her steer- 
ing gear, instead of at the bow, and 
which handled her roughly when tak- 
ing her aboard en route, and libel- 
ant’s agent, who delivered the boat 
and attached the line, were both in 
fault for her injury so that the divi- 
sion of damages was proper. The At- 
lantic, 262 F. 405. 


13. The Thomas J. Cleaver, 52 F. 
(2a) 913 [aff in part and rev in part 39 
¥F.(2d) 183]; The J. J. Driscoll, 27 F. 
521; The Merrimac, i7 F.Cas.No. 9,- 
478, 2 Sawy. 586. 


[a] If proximate cause of loss of 
tow was negligent steering of tug 
(1) it is no defense to the action, 
within the rule as_ to contributory 
negligence, that if plaintiffs had done 
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of the tow which is not a eause of the injury ,** 
and, conversely, it is not liable where 
proximate cause of the injury is the fault or negli- 
gence of the tow,'* as where a dangerous course or 
movement was directed by the tow;*® 
both tug and tow are under the control of the tow’s 
master or pilot, 
tow for any injury received while their movements 
are bemg thus directed and while the tug is prop- 
erly following instructions.1®° Where the tow is in 


the sole 


and where 


the tug is not responsible to the 


something which they might, and, 
perhaps, ought to have done, but 
omitted to do, the accident would 
have been avoided. Spaight v. Ted- 
castle, 6 App.Cas. 217; Sewell v. 
British Columbia Towing, etc., Co., 9 
Can.S.C, 527. (2) Such an omission 
ought not to be regarded as contribu- 
tory negligence if it might, in the cir- 
cumstances which actually happened, 
have been unattended with danger but 
for the tug’s fault, and if it had no 
proper connection as a cause with the 
damage which followed. Spaight v. 
Tedceastle, supra. 


14. Dittmar v. Sargent, 277 F. 237; 
The William J. Dailey, 263 F. 78; The 
Kunkle Bros., 211 F. 540; Marts v. 
The Oceanic, 74 F. 642, 20 C.C.A. 574 
[cert den 16 S.Ct. 1202, 163 U.S. 689, 
41 L.Ed. 319]; The King Kalakau, 43 
F. 172; McFadden v. The Illinois, 16 
F.Cas.No. 8,784. 


[a] Barge captain’s failure to in- 
spect.—It was the duty of a captain 
of a chartered barge, as a part of the 
husbandry thereof, to examine her at 
the end of a trip through a channel 
broken through ice thirty feet wide, 
before leaving her, and the tug owner 
was not chargeable with loss of the 
barge, which sunk by reason of slight 
injuries about even with the load wa- 
wae line. Dittmar v. Sargent, 277 F. 


[b] Where inattention of mate of 
towed steamer, stationed at her stern 
as a lookout while she was being 
towed by the stern into the mouth of 
a river, was the sole efficient cause of 


damage, the tug was not liable. The 
Kunkle Bros., 211 F. 540. 
15. The Pallas, 265 F. 847; West 


Kentucky Coal Co. v. J. T. Morgan 
Lumber Co., 188 F. 26, 110 C.C.A. 176 
[reve lS i ok 12717: 


[a] Estoppel.—The master of a 
towing tug is under no such absolute 
duty to follow his own judgment as 
to the management of the tow that he 
may not yield his judgment on the 
express demand of the owner of the 
tow, where neither life nor the prop- 
erty of others is imperiled; and where 
he does so, and injury to the tow re- 
sults, the owner is estopped to charge 
the tug with fault. West Kentucky 
Coal Co. v. J. T. Morgan Lumber Co., 
oeeee 26, 110 C.C.A. 176 [rev 181 F. 


16. U.S.—The John A. Hughes, 158 
F, 94, 85 C.C.A. 562; Marts v. The 
Oceanic, 74 F. 642, 20 C.C.A. 574 [cert 
den 16 S.Ct. 1202, 163 U.S. 689, 41 L. 
Ed. 319]; The City of Alexandria, 71 
F. 891; The Olinda, 49 F. 682; Albina 
Ferry Co. v. The Imperial, 38 F. 614, 
13 Sawy. 639, 3 L.R.A. 234; The Edgar 
Baxter, 8 F.Cas.No. 4,278, 8 Ben. 162; 
Goodwin v. The C. Durant, .10 F.Cas. 
Sh 5,552; Evans v. U. S., 42 Ct.Cl. 
287. 


Mich.—Wanner v. Mears, 61 N.W. 
2, 102 Mich. 554. 


Pa.—Hill v. Rogers, 1 Pittsb. 163 
(holding, however, that, in an action 
on the case against the owners of a 
tug, on the ground of negligence, for 
an injury to the boat in tow, it is no 


G.C.A. 12; 
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charge of a compulsory pilot, his negligence can- 
not be attributed to the tow as a defense to the ha- 
bility of the tug for its negligence.** 


The acts and failure to act of 
the master of the tow after it has been put in extremis 
by the negligence of the tug do not ordinarily con- 
stitute contributory negligence even when errone- 
ous,1® although where lack of proper care on the 
part of the tow’s master is inexcusable even under 
prevailing emergency, and such lack of care con- 
curs with the tug’s negligence in causing the injury, 


Acts in extremis. 


damages will be divided.*® 


In action by owner of cargo of the towed vessel 


defense that the captain of the latter 
gave directions and advice to the pilot 
of the tug, which he followed at the 
time of the happening of the accident 
in question). 


Eng.—The Gypsey King, 5 Notes of 
Cas. 282, 2 W.Rob. 5387, 166 Reprint 
858; The Duke of Sussex, 1 Notes of 
cae 161, 1 W.Rob. 270, 166 Reprint 
573. ; 


Can.—Prince Arthur v. Florence, 5 
Can.Exch. 151 [aff 5 Can.Exch. 218]. 


[a] Where tug is under directions 
of pilot of tow (1) it is the duty of 
the pilot to order the tug to stop, 
when fog becomes so dense as to 
render it dangerous to proceed, and 
neglect to give such order is contribu- 
tory negligence, precluding a recov- 
ery against the tug for negligently 
running the tow ashore. Smith v. 
St. Lawrence Towboat Co. L. R. 5 
P.C. 308. (2) But where the pilot of 
the tow gives orders to the tug, which 
orders are disregarded, failure to cast 
off a tow line has been held not to be 
contributory negligence, where it ap- 
pears that such action would not have 
prevented the accident. Spaight v. 
Tedcastle, 6 App.Cas. 217. 


Rule applied in collision cases see 
supra § 88. 


17. The Adam W. Spies, 70 L.J.P. 
D.&Adm. 25. 


18. The Bronx, 14 F.(2d) 482 [aff 
24 #.(2d) 1016]; The Edgar H. Vance, 
284 F. 56 [cert den Nehalem Steam- 
ship Co, v. Aktieselskabet Aggi, 43 
S.Ct. 250, 260 U.S. 750, 67 L.Ed. 495]; 
Erie & M. Ry. & Nav. Co. v. Dunseith, 
239 F. 814, 152 C.C.A. 600; Gilchrist 
Transp. Co. v. Sicken, 147 F. 470, 78 
The Oceanica, 144 F. 301 
[rev on other grounds 170 F. 893, 96 
C.C.A.. 69, cert den 30 S.Ct. 400, 215 
U.S. 599, 54 L.Ed. 343]; The Kalkas- 
ane sat, 909," 427- CGA. 1003) The 
Strathay, 27 F. 562; The Merrimac, 
17 F.Cas.No. 9,478, 2 Sawy. 586. 


[a] Brror while exhausted from 
battling storm is not negligence on 
the part of the tow master who failed 
to see a chart marking of shoals ina 
channel taken by the tow after her 
abandonment by the tug, and strand- 
ed his vessel thereon, as the tow 
master was excusable in view of men- 
tal and physical exhaustion following 
constant endeavors to save the towed 
vessel from dangers to which the 
tug had subjected her. The Edgar H. 
Vance, 284 F. 56 [cert den Nehalem 
Steamship Co, v. Aktieselskabet Aggi, 
ie” 250, 260 U.S. 750, 67 L.Ed. 


[b] Even if tow master made 
faulty knot when tying the ends of 
parted tow lines together and was to 
blame for their parting on growing 
taut, this would not excuse the tug 
for loss of the tow placed in danger 
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against the tug, the negligence of the towed vessel is 
not a defense where the tug was also at fault.”° 


[§ 122] 2. Seaworthiness, Equipment, and Man- 
ning of Tow2!—a. In General. The master or owner 
of a boat, offering her to be towed, represents her 
as seaworthy, or fit for the voyage, and sufficiently 


and sound to meet and withstand 


the ordinary perils to be encountered upon the voy- 
age;2_ and the tug is not liable for damages to tow 
or cargo resulting from the weakness, decay, or leaks 
of the tow, or other defects which render her un- 


seaworthy,?? and. which are not known or obvious 


by the tug’s negligence, as the tow 
master acted under an emergency on 
breaking of the line and the danger 
of being swept ashore into breakers. 
The Merrimac, 17 F.Cas.No. 9,478, 2 
Sawy. 586. 


[c] Porting helm on signal to star- 
board held not legal fault where the 
barge master acted in a crisis, includ- 
ing a fog and imminent danger of col- 
lision. Erie & M. Ry. & Nav. Co. v. 
Dunseith, 239 F. 814, 152 C.C.A. 600. 


Failure to anchor in emergency see 
infra § 131 text and notes 76-78. 


19. The Coleraine, 179 F. 977 [aff 
185 F. 1006, 107 C.C.A. 663]. 


[aj] Tllustration.—Where one of 
the scows of a tow was swamped ow- 
ing to the failure of the tug to keep 
a proper watch of the tow and of the 
conditions of wind and weather’ af- 
fecting the tow, and the captain of 
the scow, in the face of danger, did 
nothing to protect his boat from the 
inrush of water, and did not attempt 
to attract the attention of the tugs, 
both were chargeable with blame for 
the loss of the scow, so that the dam- 
ages would be divided. The Coleraine, 
hee 977 [aff 185 F. 1006, 107 C.C.A. 


20. The Julia, 91 F. 171. 
21. Of tug see supra §§ 65-68. 


22. The Radnor, 21 F.(2d) 982; 
Southgate v. Eastern Transp. Co., 21 
F.(2d) 47; The Sea Lion, 12 F.(2d) 
124; Dady v. Bacon, 149 F. 401, 79 
C.C.A. 221 [rev 183 F. 986]; The Inca, 
148 EF. 368, 78 C.C.A. 273; The Ed- 
mund L. Levy, 128 F. 6838, 63 C.C.A. 
235; The Victoria, 88 F. 524; Mason 
v. The William Murtaugh, 3 F. 404; 
Cramer v. Allen, 6 F.Cas.No. 3,346, 
5 Blatchf. 248; Shipman y. Morrell, 
19 Ont.W.N. 1382.. Compare The 
Workman, 30 F.Cas.No. 18,045, 1 
Lowell 504, 505 (wherein, speaking of 
the tow, the court said: “There is no 
warranty of seaworthiness in a con- 
tract of towage’’). 


“A vessel, seeking the services of 
a towboat, holds itself out to be suf- 
ficiently staunch and strong—that is, 
seaworthy—to withstand ‘ordinary 
perils of the sea to be anticipated on 
a voyage.” Southgate v. Eastern 
Transp, Co., 21 F.(2d) 47, 49. 


“The owner of the tow is responsi- 
ble for its seaworthiness.” The Rad- 
nor, 21 F.(2d) 982, 983. 


[a] Tow must be “in a seaworthy 
condition to encounter the usual and 
ordinary weather on the contemplated 
voyage, and the season in question 
. . » for the tug undertakes only 
to exercise that degree of care neces- 
sary for the management of a sea- 
worthy tow.” The Sea Lion, 12 F. 
(2d) 124, 126. 


23. The Chehaw, 54 F.(2d) 645; 


to the master of the tug.?4 The rule requiring the 


The Sea Lion, 12 F.(2d) 124; The 
Downer, No. 9, 286 F. 763; The Green- 
wich, 270 F. 42; The G. N. Hannold, 
166 F. 687; The Edwin Terry, 162 F. 
311, 89 C.C.A. 19; The Edwin Terry, 
162: F. 309, 89 C.C.A. 17 [rev 145 F. 
837]; The Printer, 155 F. 441 [aff 164 
F. 314, 90 C.C.A. 246]; Dady v. Bacon, 
149 F. 401, 79 C.C.A. 221 [rev 133 
986]; The Edmund L. Levy, 128 F. 
683, 638 C.C.A. 235; Barney Dumping 
Co. v. The R. C. Veit, 56 F. 122; Hub- 
bell v. The Hercules, 55 F. 120; O'Neil 
v. The I. M. North, 37 F. 270; Mason 
v. The William Murtaugh, 3 F. 404; 
The General Geo. G. Meade, 10 F.Cas. 
No. 5,312, 8 Ben. 481; Schurtz v. The 
New York, 21 F.Cas.No. 12,492. 


[a] Inability to stand ordinary 
contacts.—Where a tug performing 
the friendly service of moving a 
barge up to its pier sent its mate to 
stand upon the house of the barge and 
executed the maneuver as the result 
of a starboard helm and ebb tide com- 
bined, stopping the tug when the ves- 
sel was within fifteen or sixteen feet 
of the end of the pier, and when the 
vessel struck the pier broadside 
moved the tug ahead so as to put the 
bow of the vessel on the north corner 
of the pier, the maneuver was execut- 
ed with ordinary care and skill, and 
any damage to the vessel was by rea- 
son of her inability to withstand the 
ordinary contacts which boats must 
expect in the harbor. The Downer, 
No. 9, 286 EF. 763. 


{b] Dumping strain.—Where a 
scow settled and sank on dumping, 
because unable to stand the jar and 
jolt of the dumping strain, it clearly 
showed her unseaworthiness reliev- 
ing the tug of liability for loss. The 
Greenwich, 270 F. 42. 


[c] Ocean towage.—A barge sev- 
en years old, built for bay work, and 
never recaulked or resheathed, was 
unseaworthy for an ocean tow of two 
hundred miles in March. The Sea 
Lion, 12 F.(2d) 124. 


[d] Ports not tight.—A tug was 
not liable for cargo damage proxi- 
mately caused by failure to have 
lumber ports of a barge tight, con- 
stituting unseaworthiness, not by the 
tug’s going to sea in face of storm 
signals. The Chehaw, 54 F.(2d) 645, 


[e] Even if tug’s lack of wireless 
operator rendered tug unseaworthy, 
as insufficiently equipped, which point 
is not decided, still there can be no 
recovery where the proximate cause 
of loss was unseaworthiness of the 
tow. The Chehaw, 54 F.(2d) 645, 


24. Dameron-White Co. vy. Angola. 


A, 235. 


_“The tug is not responsible for ac- 
cidents occurring through the unsea- 
worthiness of the tow for the intend- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 122-125] 


tow to be seaworthy does not, however, justify rough 
or indifferent handling of the tow,?® and the unsea- 
worthiness of the tow is no defense unless it caused 


or contributed to the injury.2® 


Misrepresentations as to the character or condition 
of the tow, upon which the tug master relies, and 
in consequence of which the tow suffers injury, 
relieve the tug of all liability therefor.27 


Concurrent favlt. 


ing division of damages.?8 
{[§ 123] b. Equipment. 


ment.?9 


’ Lack of anchor is a fault on the part of the tow 


ed voyage, unless her unseaworthy 
condition is disclosed, or is so ap- 
parent that it would be negligent for 
the tug to proceed.” Dameron-White 


Co. v. Angola Transfer Co., supra. 


[a] Distinction between obvious 
and hidden defects.—(1) There is an 
obvious distinction between defects 
or unfitness for the voyage, which 
can be seen and must be appreciated, 
upon the most casual inspection of 
the boat, and such as cannot be so 
seen. If the unfitness consists in 
what is perfectly obvious to the mas- 
ter of the tug when he takes the boat 
in tow, then the tug undertakes to 
use a degree of care measured ac- 
cording to the obvious condition of 
the boat. Wilson v. Sibley, 36 F. 379; 
Gonnolly v. Ross, 11 F, 342; The Wil- 
liam Cox, 9 F. 672; Mason v. The 
William Murtaugh, 3 F. 404. (2) If 
the unfitness is not thus obvious, he 
undertakes only for that degree of 
eare which is proper and necessary 
for the management of a sound and 
seaworthy boat (The Syracuse, 18 F. 
828; Mason v. The William Murtaugh, 
3 F. 404), (3) unless the owner of the 
tow gives notice of her weakness or 
unfitness (The Syracuse, supra; The 
Bordentown, 16 F. 270). 


25. -The Victoria, 88 F. 524; The 
Deer, 7 F.Cas.No. 3,737, 4 Ben. 352. 


26. Henry Du Bois Sons Co. v. 
Pennsylvania R. Co., 47 F.(2d) 172; 
Pettie v. Boston Tow-Boat Co., 49 F. 
464, 1 C.C.A. 314; The Workman, 30 
¥F.Cas.No. 18,045, 1 Lowell 504. 


[a] Illustration —A tug was li- 
able for loss of tow and cargo from 
sinking of a barge attributable solely 
to the tug’s failure to exercise due 
care, regardless of the tow’s unsea- 
worthiness. Henry Du Bois Sons Co. 
vy. Pennsylvania R. Co., 47 F.(2d) 172. 


[b] Unseaworthiness not shown 
by failure to have covering hatches in 
place while working in upper harbor 
of New York, where boats of tow’s 
class customarily omitted hatches on 
harbor trips. The Eli B. Conine, 233 
BF, 987, 147 C.C.A. 661. 


27. The William J. Dailey, 263 F. 
78; The Coney Island, 115 F, 751 (as 
to draught of tow); King v. The Har- 
ry & Fred, 55 F. 426, 5 C.C.A. 169 [aff 
49 KF. 681]. 

[a]. Imcorrect statement as to 
heigh® of derrick.—Tugs towing a 
derrick having an A-frame extending 
upward were not liable for damage 
eaused by the frame striking a bridge, 
where before -passing under the 
bridge, in response to a question by 


Where tug and tow proceed 
on a voyage with a tow known to both the tug master 
and the tow owner to be unfit to encounter the 
hazards of the trip, there is concurrent fault justify- 


The tug and its owners 
are not liable for damage to the tow in so far as the 
same results from the tow’s lack of proper equip- 
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which may render her so far unseaworthy as to pre- 
clude recovery or cause division of damages resulting 
wholly or partly from lack of an anchor,®® or from 


lack of a sufficient number of anchors,*? although an 


anchor sufficient for ordinary emergencies is all that 
the tow need have,?? and where it appears that use 
of an anchor by the tow could not have prevented 
damage caused by the tug’s negligence, the fact that 
the tow lacked an anchor is immaterial.** 


[§ 124] c. Manning. A tug has the right to as- 
sume that the tow will carry a competent and suffi- 
cient crew,*+ and is not lable for damages result- 


ing from the tow owner’s failure properly to man 


the tow.?5 


the master of the leading tug, the 
master of the derrick stated the 
height of the frame, and if the state- 
ment had been correct there would 
have been a clearance of two and one- 
eee The William J, Dailey, 263 


28. The R. lL. Mabey v. Atkins, 14 
Wall. (U.S.) 204, 20 L.Ed. 881; The 
W. J. Keyser, 56 F. 731, 6 C.C.A. 101; 
The Wm. Kraft, 33 F. 847; The Syra- 
cuse, 18 F. 828; The Wm. Murtagh, 
17_F. 259;. The’ Bordentown, 16 #. 
270; Connolly v. Ross, 11 F. 342; The 
William Cox, 3 F. 645 [aff 9 F. 672]; 
eee v. The William Murtaugh, 3 


[a] Open decked hboats.—(1) It is 
negligence in both the pilot of a tug 
and the master of an open loaded boat 
to attempt to tow such a boat across 
the bay of New York in a gale of 
wind. The William Cox, 3 &. 645 [aff 
9 F. 404]; Mason v. The William Mur- 
taugh, 3 F. 404. (2) But the above 
rule does not necessarily apply to 
all trips about New York Bay, of 
open deck coal barges, but only to 
trips under circumstances of evident 
hazard. Mason y. The William Mur- 
taugh, supra. 


29. Southgate v. Eastern Transp. 
Co., 21 F.(2d) 47. 


[a] Where steam hoisting equip- 
ment on tow would not operate, so 
that she had to abandon her anchor 
on resuming the voyage after anchor- 
ing to ride out a storm, the tug was 
not liable for the loss of the anchor. 
Southgate v. Eastern Transp. Co., 21 
F.(2d) 47. 


30. The Bartle Daly, 45 F.(2d) 
605; The Panther, 5 F.(2d) 64 [cert 
den 45 S.Ct. 508, 267 U.S. 606, 69 L.Ed. 
810]; The Westchester, 254 F. 576, 
166 C.C.A. 134; The Flushing, 134 F. 
757 [aff 145 F. 614, 76 C.C.A. 304]; 
Cramer v. Allen, 6 F.Cas.No. 3,346, 5 


Blatchf. 248; The J. L. Hasbrouck, 
13 F.Cas.No. 7,324, 5 Ben. 244 [aff 
13 F.Cas.No. 7326, 14 Blatchf. 30]; 


The Thomas Kiley, 28 F.Cas.No. 13,- 
925, 5 Ben. 301. 


[a] Damages refused.—A barge, 
injured in collision with an anchored 
vessel when permitted by the tug to 
drift, was solely at fault for the col- 
lision because of unseaworthiness in 
lacking an anchor, notwithstanding 
negligence of the tug captain, since 
failure to have an anchor was inter- 
vening negligent fault and the sole 
proximate cause of the collision. The 
Panther, 5 F.(2d) 64 [cert den 45 S. 
Ct. 508, 267 U.S. 606, 69 L.Ed. 810]. 


[§ 125] d. Loading. Those in charge of the tow 
are responsible for its loading,?® and the tower is 
not liable for loss or injury in so far as the same 
results from improper Joading.37 : 


[b] Division of damages.—Where 
a tow was at fault, because not 
equipped with an anchor, and the tug 
was at fault and liable for the break- 
ing of the propeller shaft, and it could 
not be said with reasonable certainty 
that the stranding of the tow could 
have been avoided, had it been equip- 
ped with an anchor, damages should 
be divided. The Westchester, 254 F. 
576, 166 C.C.A. 134. 


31. The Betty, 278 F. 220. 


[a] One anchor for three boats is 
insufficient equipment, and where two 
of the boats were lost because unable 
to ride out a storm, the tow’s negli- 
gence justified division of damages 


where the tug was also at fault. The 
Betty, 278 F. 220. 
32. The Merrimac, 17 ¥F.Cas.No. 


9,478, 2 Sawy. 586. 
33. The Bartle Daly, 45 F.(2d) 605. 


34. Southgate v. Hastern Transp. 
Co., 21 F.(2d) 47. 


35. Southgate v. Eastern Transp. © 
Co., supra. 


fa] Where tow had only her mas- 
ter and his wife and small child 
aboard, and at the time of anchoring 
in a storm so cast the anchors that 
they fouled and only one held, so that 
ultimately the tow drifted and strand- 
ed, the tow’s lack of an adequate crew 
was the sole proximate cause of her 
damage and the tug was exonerated. 
Southgate v. Hastern Transp. Co., 21 
F.(2d) 47. z 


36. The Atlantic City, 241 F. 62, 
154 C.C.A. 62, 64. 


“The master of the vessel towed 
has control of the loading and is re- 


sponsible therefor.” The Atlantic 
City, supra. } 
87. The Primrose, 42 F.(2d) 827; 


The Gypsum King, 279 F. 297; Con- 
nolly v. Ross, 11 F. 342; Neal v. Scott, 
25 Ind. 440. 


[a] QOverloading.—On libel to re- 
cover for the sinking of a barge, the 
barge held at fault for proceeding to 
sea heavily loaded while in an unsea- 
worthy condition, without informing 
the tug of its condition, and the tug 
held at fault for towing the barge at 
a speed of eight or nine miles an hour 
in a heavy sea, knowing she was not 
in good condition, so that libelant can 
recover only divided damages. The 
Gypsum King, 279 F. 297 


[b] Excessive draft.—The owners 
of a barge undertaking to maintain a 
channel in an inlet to a river were 
responsible for damage to the barge 


56 [63 C.J.] 
[§ 126] 3. Make-Up of Tow. While the make-up 
of the tow is ordinarily a responsibility resting on 
the tug,’ and it has been broadly stated that the 
duty of a tug to see that proper lines are used and 
properly fastened applies whether tug or tow fur- 
nishes the lines,®® a vessel with her own crew aboard 
is responsible for the fastening of the tow line to 
her own bitts, and cannot hold the tug for negli- 
gence in performance of such duty,*® and when a 
tug takes in tow a vessel having on board her own 
officers and crew, who take control and management 
of the fastening of the towline to their vessel, they 
are bound to see that it is securely fastened; and 
the tug is not responsible for any failure in this 
respect.41-4? 


[§ 127] 4. Navigation of Tow—a. In General. 
Where a tow is lashed to the side of a tug, and de- 
pends wholly upon her for motive power and steer- 
age, it has been held that the responsibility for the 
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tow cannot be guilty of contributory negligence,** 
although where negligence is shown on the part of 
a tow lashed alongside, it will be responsible to the 
extent that its fault contributes to the damage.** 
When a vessel is towed astern, and is in charge of her 
own officers and ecreW, the tug has the right to de- 
mand and expect the exercise by them of ordinary 
care and skill*t® in the performance of all those du- 
ties which nautical skill demands in order properly 
to manage the tow.*® 


Division of damages. Where both tug and tow 
are guilty of negligent navigation contributing to the 
injury, damages will be divided,*? as where, due to 
negligence of, both vessels, the tow strands,** or 
strikes a stationary structure,*® and damages will 
be divided where injury is due in part to negligent 
navigation of the tow and in part to the tug’s lack 
of power®® or negligence in connection with the make- 
up of the tow. 


navigation of both is wholly on the 


if too heavily loaded to pass through 
the marked channel. The Primrose, 
42 F.(2d) 827. 


{c] Defense unavailable.—Where 
a defense is set up that a barge in- 
jured by being towed against a sunk- 
en pier was too heavily loaded and 
was too weak, and it is not shown that 
she was too heavily loaded for a barge 
which was to perform her voyage 
without being subjected to the blow 
which she received, or that she was 
not sufficiently strong for the voyage 
she was on, the defense is not availa- 
ble. The Deer, 7 F.Cas.No. 3,737, 4 
Ben. 352. - 


3S. See supra §§ 69-76. 


Arte See supra § 75 text and note 


40. The Edwin Terry, 162 F. 311, 
89 C.C.A. 19; The Edwin Terry, 162 
3095 89 C.C.A. 17° [rev.145 FE. 8377; 
The H. B. Moore, Jr., 155 FE. 380; The 
yndhurst,) 147.8. 110; 77°C. CAS” 336 
[rev 129 F. 843]; Pedersen v. John 
D. Spreckles, ete., Co., 87 F. 938, 31 
C.C.A. 308. 


41-42. Reilly v. Cornell Steamboat 
Co., 214 F. 60, 130 C.C.A. 500; The Ed- 
win Terry, 162 F. 309, 89 C.C.A. 17 
[rev 162 F. 311, 89 C.C.A. 19]; The H. 
B. Moore, Jr., 155 F. 380; The Lynd- 
hurst,) V47) W110, TIC. C.ALN336) [rev 
129 EF. 843]; Pederson v. John D. 
(ema te. .Co,, 87. H..938; 812C.C. 


[a] TYow’s failure to follow in- 
structions.—A tug is not liable for 
the loss of a scow, which was being 
towed, due to the failure of the man 
in charge of the scow to follow the 
instructions given him as to fasten- 
ing the hawser, resulting in the 
hawser being cut through on the 
square bitt of the scow, due to the 
constant rising and falling caused by 
rough water. Reilly v. Cornell Steam- 
boat Co., 214 F. 60, 130 C.C.A. 500. 


Tow’s duty to obey tug generally 
see infra § 128. 


43. Dutton v. The Express, 8 F. 
Cas.No, 4,209, 3 Cliff. 462; The Arctic 
F, Ins. Co. v. Austin, 69 N.Y. 470, 25 
Am.R. 221. 


44. Davis v. Atlantic Dredging Co., 
212 H, 351. 


[a] Opening pockets of scow after 
striking.—The stranding of a scow in 
tow alongside a tug, on a bar which 
was out of the tug’s proper course, 
held due in part to the fault of the 


tug, and that the 


tug and'in part to the fault of the 
scowman who was employed by her 
owner, and not by the tug, and who as 
soon as the scow struck opened one 
or more of her pockets and allowed 
the mud to slip to the bar around the 
scow which prevented the tug from 
releasing her. Davis v. Atlantic 
Dredging Co., 212 F. 351. 


45. The Margaret v. Bliss, 94 U.S. 
494, 24 L.Ed. 146; The Inca, 148 F. 
363, 78 C.C.A. 273; The Thomas Wil- 
son, 124 F. 649; Pederson v. Spreckles, 


87 F. 938, 31 C.C.A. 808; The Jacob 
Brandow, 39 F. 831; Pope v. Fear- 
less, 3 Hawaii Fed. 209; The Arctic 


EE. Ins. ‘Co. sv. Austin; 69. N.Y. 470,025: 
Am.R., 221. 


46, The John J. Grimes, 57 F.(2d) 
321; The W. A. Levering, 36 F. 511; 
The Margaret, 2 F. 255, 2 Flipp. 640. 


[a] Carrying too much sail.—(1) 
If the tow, at a critical point, when 
about to enter a harbor, carries such 
sail as to take her out of the control 
of the towing craft, either as to her 
headway or course, the tug should 
not be held at fault for any disaster 
that ensues. The Margaret, 2 F. 255, 
2 Flipp. 640. (2) So the tow is in 
fault in hoisting sail so as to obscure 
the view of the tug’s pilot. The W. 
A. Levering, 36 F. 511. 


[b] Watching lines.—The captain 
of a barge was charged with the duty 
of watching lines, by which she was 
made fast to starboard barges while 
going through a canal lock, and was 
guilty of negligence contributing to 
the barge’s injury when he saw her 
going backward toward the miter sill 
and yet made no attempt to pull her 
forward and gave no signal to anyone, 
The John J. Grimes, 57 F.(2d) 321. 


[ec] Contributory negligence not 
shown.—(1) Captains of barges were 
not guilty of contributory fault in 
failing to control them with a line 
put out to a mooring post on observ- 
ing their drift toward a bullnose at a 
lock into which the tug was towing 
them. The John KE. Enright, 40 F. 
(2d) 588 [aff 36 F.(2d) 821]. (2) The 
fact that the tow master proceeded 
with knowledge that the tug master 
was intoxicated did not show con- 
tributory negligence, as, if any de- 
fense, proceeding with such knowl- 
edge would be more in the nature of 
assumption of risk. Pope v,. Fear- 
less, 3 Hawaii Fed. 209. 


ee as dominant mind see supra § 


47. The Rochester, 16 F.(2d) 126; 
Lepine v. Lake Champlain Transp. 
Co., 251 F. 423; The Adriatic, 183 F. 
867 [aff 192 F. 1022, 112 C.C.A. 665]. 


48. The Wabash, 248 F. 1008; Da- 
vis v. Atlantic Dredging Co., 212 F. 
352: Theo... D:. “Haley, M95 so ab6e. 


49. The Rochester, 16 F.(2d) 126; 
Lepine -v. Lake Champlain Transp. 
Co., 251 F. 423; The Adriatic, 192 FE. 
1022, 112 C.C.A. 665. 


[a] Facts showing fault of hoth. 
—(1) A tug and the leading barge in 
her tandem tow both held in fault 
for the striking of the barge against 
an abutment, the tug for heading 
toward a canal wall, where there was 
danger of her tow striking the abut- 
ment, because of the suction caused 
by a spillway, and the barge for not 
using her steering gear, as she might 
have done, being on a slack hawser. 
The Rochester, 16 F.(2d) 126. (2) 
Where injury to a steamship, while 
being taken out into the Delaware 
River, from alongside a pier with the 
help of a tug, caused by her bow 
swinging against the cribbing outside 
the pier and the catching of her 
anchor on the piles of such cribbing, 
was due to the combined fault of the 
tug, in_allowing the ship’s stern to 
swing downstream, and of the steam- 
ship, whose engines were stopped by 
her master, which made her handling 
by the tug more difficult, damages 
were divided. The Adriatic, 183 F. 
867 [aff 192 BF. 1022, 112 C.C.A. 665]. 
(3) Where a canal boat, with two 
others behind it, which was in tow 
of a single tug, was injured at a 
point where the canal crossed the 
Hudson River, it was held that the 
master of the tug was negligent in 
attempting to tow the three vessels 
through the cross current made by 
the river, and that the owner of the 
canal boat was also negligent in fail- 
ing to use adequate care to keep his 
boat away from the pier with which it 
collided; hence damages should be 
divided. Lepine v. Lake Champlain 
Transp. Co., 251 F. 423. 


50. Pennsylvania R. Co. v. Golden, 
248 FE. 256. 


51. Pennsylvania R. Co. v. Golden, 
supra. 

{a] Tlustration.—The stranding of 
a loaded coal barge, while being towed 
up the Taunton River, Mass., by a 
steam lighter employed by respond- 
ents, who were consignees of her car- 
go, and were having the barge taken 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 128-131] 


[§ 128] b. Tow’s Duty To Obey and Follow Tug.°? 
Ordinarily,°* the tow is bound to follow the guid- 
ance of the tug,>* to keep as far as possible in 


TOWAGE 


her wake,°* and to conform to her directions,°* 


unless such course would manifestly lead her into 


danger.®7 


Failure to object. The master of a towed vessel 
is not chargeable with contributory negligence in 
acquiescing in the exposure of such vessel to an un- 
necessary peril by the tug,°® unless the danger about 


to be incurred ig obvious.®? 


Division of damages. Where the tow’s failure to 
obey orders concurs with the tug’s negligence in 
causing injury, damages will be divided.®° 


[§ 129] c. Lights and Lookouts.*! 
tention of a lookout on the tow may be a contribu- 
tory fault,®? unless his presence or attention could 


not have prevented the accident.®® 


Absence of lights on the towed vessel may be 


up from Fall River, was held to have 
been due to the fact that the lighter 
was not of sufficient power, and also 
to faults on the part of both vessels, 
the lighter being in fault for using 
too long a line for towing in a narrow 
and winding channel, and the barge 
in that her master, when passing 
around a bend to starboard, starboard- 
ed his wheel, and the lighter being 
unable to control her, ran the barge 
into the opposite bank, so that dam- 
ages were divided. Pennsylvania R. 
Co. v. Golden, 243 F. 256. 


52. Tug as dominant mind see su- 
pra § 52. 
Ste Tow in control see supra § 
ue 


54. The Margaret v. Bliss, 94 U.S. 
494, 24 L.Ed. 146; The Robert H. Cook, 


207 F. 626; The Inca, 148 F. 363, 78 
C.C.A. 273; The Thomas Wilson, 124 
F. 649; The Doris Eckhoff, 50 F. 134, 


1 C.c.A. 494; The Ciampa Emilia, 46 
BWANS66) Lath 535 255,- 3 C.C.A.. 481] 5 
The Jacob Brandow, 39 F. 831; The 
Margaret, 2 F. 255, 2 Flipp. 640; The 
Sea Breeze, 21 F.Cas.No. 12,572a, 2 
Hask. 510; The Stranger, 23 F.Cas. 
No. 13,525, 1 Brown Adm. 281; Pope 
v. Fearless, 3 Hawaii Fed. 209. 


55. The Margaret v. Bliss, 94 U.S. 
494, 24 L.Ed. 146; The Inca, 148 F. 
3638, 78 C.C.A. 27%; The Doris Eck- 
hoff, 50 F. 134, 1 C.C.A. 494; The Ja- 
eob Brandow, 39 F. 831; The Mar- 
garet, 2 KF. 255, 2 Flipp. 640; The Sea 
Breeze, 21 F.Cas.No. 12,572a, 2 Hask. 
510. 


[a] Contributory negligence not 
shown.—That a barge being towed 
on a hawser forty to sixty fathoms 
in length gradually sheered thirty- 
five feet from the course of the tug 
was not so unusual, where the master 
was unacquainted with the stream, as 
to charge her with fault for ground- 
ing. Lehigh Valley Transp. Co. v. 
Knickerbocker Steam Towage Co., 212 
e708) 129" C.G. A. 318) Seé-The’'T. J. 
Schuyler, 41 F. 477 (holding that a 
tow that endeavors, while under the 
control of the tug, to follow as near- 
ly as possible in her wake, is not re- 
sponsible for any injury happening to 
her while so doing, occasioned by run- 
ning against obstructions); Pope v. 
Fearless, 3 Hawaii Fed. 209 (holding 
tow not negligent where she stranded 
as result of keeping in tug’s wake). 


56. The Margaret v. Bliss, 94 U.S. 
494, 24 L.Ed. 146; Great Lakes Tow- 
ing Co. v. Shenango SS. & Transp. 
Co., 238 F. 480, 151 C.C.A. 416; The 


[63 C.J.] 57 


negligence,®* or raise a presumption thereof, °° al- 
though want of a proper light is not a defense un- 
less it contributes to the injury.*® 


[§ 130] d. Steering. Generally speaking, the duty 


of steering a towed vessel devolves upon those aboard 


as a defense.®® 


Want or inat- 


her, and the tug cannot. be held responsible for any 
fault of the tow in such respect,®? although the tug 
may be liable to one tow for fault of another tow 
as to steering,®® and if a tow’s fault as to steering 
was not a proximate cause of its injury, such fault 
will not constitute contributory negligence serving 
Where the tow is guilty of negli- 
gence as to steering, and the tug’s negiigence also 
contributes to the injury, damages will be divided.?° 


[§ 131] 5. Anchoring, Mooring, or Landing Tow.*4 
In determining the respective duties of tug and tow 
masters in connection with the mooring of a tow, 


the courts will consider the relative skill and nautical 


Harvey D. Goulder, 211 F. 683; The 
Inea, 148 “BE. 363; .%8 C.C.A. 273; The 
J. H. De«Graff, 66 F351; The" Doris 
Eckhoff, 50 F. 134, 1 ©.C.A. 494; The 
Jacob Brandow, 39 FE. 831; The Annie 
Williams, 20 F. 866; Dutton v. The 
Express, 8 F.Cas.No. 4,209, 3 Cliff. 
462; The Anglo Norman, 16 F.Cas.No. 
9,174, Newb.Adm. 492; The . Sea 
Breeze, 21 F.Cas.No. 12,572a, 2 Hask. 
one Pope vy. Fearless, 3 Hawaii Fed. 


[a] Duty to obey.—‘Masters of 
vessels in tow . - are bound to 
obey all the proper orders of the mas- 
ter of the steam-tug, as the chief re- 
sponsibility for the navigation of 
both vessels rests upon that officer, 
and if the master of the tow refuses 
such obedience, or is guilty of negli- 
gence and carelessness, or want of 
due skill and judgment in the per- 
formance of his duties, the owners of 
the steam-tug are not liabie for the 
eonsequences to the owners of the 
tow.” Dutton v. The Express, 8 F. 
Cas.No. 4,209, 3 Cliff. 462. 


[b] Presumption of authority.—A 
barge in tow on a long hawser has a 
right to assume that a signal from 
the tug is made by authority. The 
J. H. De Graff, 66 F. 351. 


[c] Promptness.—It is the duty 
of a steamship in charge of tugs, but 
ready to assist them with her steam 
if called upon, to conform to and 
promptly obey the signals of the tugs. 
Great Lakes Towing Co. v. Shenango 
S. S. & Transp. Co., 238 F. 480, 151. C. 
C.A. 416. 

[ad] Towed steamer’s failure to 
follow tug’s instruction ta, place a 
man ashore with a line from the 
steamer, being the cause of the 
steamer’s striking an abutment while 
passing through a draw, the tug was 
not liable. The Harvey D. Goulder, 
21.) 683. 


Duty of tug to instruct tow see su- 
UA Sores. 

‘Failure to follow instructions as 
to fastening hawsers see supra § 126 
text and note 41 [a]. 


57. The Thomas Wilson, 124 F. 
649; The J. H. De Graff, 66 F. 351; 
The Altair, [1897] P. 105. 


58. The Ashbourne, 112 F. 687 [aff 
120 F. 1018, 56 C.C.A. 678]; White v. 
The Lavergne, 2 F. 788. 


59. The Bordentown, 16 F. 270; 
Mason v. The William Murtaugh, 3 
F. 404; White v. The Lavergne, 2 F. 
788. 


knowledge to be expected of each,?? and where the 


60. The Wabash, 248 F. 1008; The 
Raymond, 180 F. 931. 


61. On tug see supra § 79. 


62. The Mars, 116 F. 204; The 
Sea Breeze, 21 F.Cas. No. 12,572a, 2 
Hask, 510. 


63. The Victor, 28 
933, Brown Adm, 449. 


64. The M. J. Cummings, 18 F. 178; 
The Arctic F. Ins. Co. v. Austin, 69 
N.Y. 470, 25 %Am-Re 220 


[a] Customary or statutory lights. 
—It is an act of negligence for a ves- 
sel to lie at anchor in the night with- 
out proper lights, and the duty is none 
the less to exhibit the statutory or 
customary lights when being pro- 
pelled by another vessel. The Arctic 
F. Ins. Co. v. Austin, 69 N.Y. 470, 25 
Am.R, 221. 


65. Silliman v. Lewis, 49 N.Y. 379. 
66. Silliman y. Lewis, supra. 


67. Stricker v. The Maurice, 128 F. 
652; The Garden City, 127 F. 298, 62 
C.C.A\ 182; The. Columbia, 109 © 
6605, 48: C.CVAY, 5965 [afi 103" E668 1s 
The N. & W. No. 2, 102 F. 921; The 
Jonty Jenks, 54 F. 1021; The Jacob 
Brandow, 39 F. 831; The Margaret, 2 
EF. 255, 2 Flipp. 640; The Anglo Nor- 
man, 16 F.Cas.No. 9,174, Newb.Adm. 
492; The Merrimac, 17 F.Cas.No. 9,- 
478, 2 Sawy. 586; The Arctic F. Ins. 
Co. v.. Austin, 69 N.Y. 470, 25 Am:R. 
221; Prince Arthur v. Florence, 5 Can. 
Exch. 151 [aff 5 Can.Exch. 218]. 


[a] Tow master’s failure to port 
helm in time being cause of tow’s 
striking a dock, a libel against the 
towing steamer was properly dis- 
missed. McFadden vy. The Illinois, 16 
F.Cas.No. 8,784. 


68. See supra § 81. 
69. The Defender, 15 F.(2d) 377. 


fa] Bule applied.—Boats in tow 
cannot be held at fault for injuries 
because of deviation from course, 
where they could not have affected 
the drift of the tow, if they had at- 
tempted to steer. ‘The: Defender, 15 
F.(2d) 377. 

70. Lepine v. Lake 
Transp. Co., 251 F. 423; 
H. Cook, 207 F. 626. 


F.Cas.No. 16,- 


Champlain 
The Robert 


‘ 71. Lack of anchor see supra § 
23. 
72. The Mary Ethel, 290 F. 458 


[aff sub nom. Bulger v. National Lead 
Co., 5 Fi(2d) 1013): 


[a] Tlustration.—In determining 


; 
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defense of contributory negligence is not sustained by 
the facts, the tug will be held responsible for dam- 
ages resulting from its negligence in connection with 
the anchoring, mooring, or landing of the tow."* 
Where, however, injury to a tow results solely from 
fault of the tow, damages against the tug will be 
denied,?# and where injury results from fault at- 
tributable to both tug and tow, damages will be di- 


vided between them.*® 


Failure to drop anchor in emergency is not con- 
tributory negligence on the part of the tow where 
the damage would have occurred even had the tow 
anchored,’® nor where the circumstances were such 
that a tow’s master or bargee was excusable as for 
an error in extremis,’7 although, where such fail- 
ure to anchor is a proximate cause of damage and 
results from a spirit of economy rather than error 


the relative duty and liability of the 
captain of a barge and the captain of 
a tug, in connection with proper 
mooring of the tow, the court will 
take into consideration that the cap- 
tain of the barge is not a navigator, 
but only a deck hand and keeper, and 
the barge will not be held responsi- 
ble for the performance of a duty, 
such as inspection of inshore lines 
where the tow is moored to other 
moored boats, which the master of 
the tugboat, due to his superior 
knowledge as a seaman, should have 
known to be necessary. The Mary 
Ethel, 290 F. 458 [aff sub nom. Bulger 
v. National Lead Co., 5 F.(2d) 1013]. 


{[b] “Bargees are at best a feckless 
folk, not to be intrusted with initia- 
tive while the tug is in charge,’ and 
their failure to drop anchors on their 
own initiative after the tug became 
disabled, and in the absence of clear 
orders from the tug to do so, is not 
a legal fault serving to make availa- 
ble the defense of contributory neg- 
Jigence. Cranberry Creek Coal Co. v. 
Red Star Towing & Transportation 
Co., 33 F.(2d) 272, 275 [cert den 50 S. 
Ct. 67, 280 U.S. 596, 74 L.Ed. 643]. 


73. O’Boyle v. Cornell Steamboat 
Co. 5293" EF.) 95. 


[a] Failure to get help excusable. 
—A barge master was not guilty of 
contributory negligence because of 
any failure to make a proper effort to 
obtain assistance during two and one- 
half hours that the tow was lying at 
pier before the damage occurred from 
rising wind and changing tide, the 
barge master’s boat being moored to 
other boats and too far away from 
the pier to enable him to step ashore 
for help, and he having called for 
help and asked that a tug be sent to 
his assistance, which was about all 
he could do. O’Boyle v. Cornell 
Steamboat Co., 298 F. 95. 


74 Brigham v. Cornell Steamboat 
Co., 18 F.(2d) 92; The Milton, 235 
B2oaeol 490 COVA Se Richter. vi 7phe 
Olive Baker, 40 F. 904; The P. C. 
Shier 19 F.Cas.No, 10,865, 10 Ben. 


[a] Barge master’s failure to put 
out lines.—A towing tug was not li- 
able for injury to a loaded scow, ow- 
ing to the uneven bottom on which 
she settled with the falling tide, on 
findings by the trial court that she 
was left in a safe place in a dock to 
await her turn to discharge, with di- 
rections to her master to put out 
lines, which hé failed to do, in con- 
sequence of which she swung to the 
place of injury. The Milton, 235 F. 
287, 149 C.C.A.. 3 


TOWAGE 


[s§ 131-138 


under stress of excitement, the tow is guilty of con- 
tributory negligence.*® 

[§ 132] 6. Abandonment of Tow by Own Crew.*® 
If those in charge of a tow unnecessarily abandon 
her, and that abandonment contributes materially to 
her loss, it constitutés negligence and fault on the 


part of the tow.®° 
der circumstances which involve imminent peril to 


But where the tow is left un- 


the lives of those who remain on board of her, they 


[b] Carelessness of barge crews. 
—A tug was not liable for injury toa 
tow properly moored because of add- 
ing a second tow thereto, since the 
reasonable inference is that the prop- 
er lines were not watched and re- 
newed by the barge crews, against 
which carelessness, or lack of skill, 
the towing master did not contract. 
Brigham v. Cornell Steamboat Co., 
18 F.(2d) 92. 


[ec] Failure of tow to use fenders 
while a landing is being effected is 
negligence, and the tug is not liable 
for any damage to the tow occasioned 
by her coming in contact with the 
wharf. Richter v. The Olive Baker, 
40 F. 904. 


[d] Moving boat to unsafe place. 
—Where the master of a boat, left by 
her tug to wait the tug’s return to 
complete the towing contract, at a 
place from which she is obliged to 
move for other vessels, moves her to 
an unsafe place, the tug is not liable 
for resulting injuries, if she could 
have been moved to a safe place. The 
P. C. Schultz, 19 F.Cas.No. 10,865, 10 
Ben. 536, 


75 The Bleakley No. 76, 54 F.(2d) 
530; The Raymond, 180 F. 931; The 
Nettie, 170 F. 526. 


[a] Ilustrations.—(1) An injury 
to a barge towed by a tug to the end 
of a pier over mud flats in Jamaica 
Bay, where she was left in such posi- 
tion that when the tide ebbed she rest- 
ed on the bottom diagonally across 
the dredged channel and was strained, 
was due to the fault of both vessels, 
the tug as in charge of the maneuver 
being in fault for not seeing to it that 
the barge was not left in such posi- 
tion, and the barge because her mas- 
ter refused to obey the directions of 
the tug master as to mooring his ves- 
sel. The Raymond, 180 F. 981. (2) 
While a tug was towing four barges 
on a hawser down Pamlico Sound at 
night, during a storm, her hawser 
parted, setting the tows adrift. She 
signaled them to anchor, and herself 
proceeded to a _ port. One of the 
barges drifted upon a shoal and 
grounded. It was held, on the evi- 
dence, that the hawser supplied by 
the tug which had been spliced was 
unsuitable and insufficient for the 
service, and rendered her liable for 
the injury; that the barge was also 
in fault for failing to anchor prop- 
erly, and that the damages should be 
divided, the preponderance of the 
evidence showing that she drifted for 
an hour before grounding. The Net- 
tie, 170 F. 526, 


76. The Bronx, 14 F.(2d) 482 [aft 


are justified in abandoning her, and are not guilty 
of contributory negligence in doing so.** 
on board the tow throw off the lines without author- 
ity of the master of the towboat, and damage en- 
sue, to that extent the tow is in fault.®? 


[§ 133] J. Assumption of Risk by Tow.** Where 
the towed vessel consents to a particular method 
of being towed,’ or to the use of an unsuitable 


If those 


‘24 F.(2d) 1016]. 


[a] Failure to anchor not proxi- 
mate cause of damage to one of the 
boats of a tow, which broke away 
from the stake boat in a gale and 
drifted on a rocky beach, she being 
unable to put out anchor because of 
the way the tow was made up, and 
failure of the tug to stand by and 
render assistance being the real cause 
of the damage. The Bronx, 14 F.(2d) 
482 [aff 24 F.(2d) 1016]. 


77. Cranberry Creek Coal Co. v. 
Red Star Towing & Transportation 
Co., 83 F.(2d) 272 [cert den 50 S.Ct: 
67, 280 U.S. 596, 74 L.Ed. 643]; The 
Oceanica, 144 F. 301 [rev on other 
grounds 170 F. 893, 96 C.C.A. 69, cert 
ae S.Ct. 400, 215 U.S. 599, 54 L.Ed. 
343]. 


Acts in extremis generally see su- 
pra § 121. 


ie The A. L. Walker, 45 F.(2d) 


[a] Reluctance to lose anchor.— 
A barge’s failure to anchor while 
adrift during a storm and in danger 
because of reluctance to lose anchor 
was an insufficient excuse for not 
anchoring. The A. L. Walker, 45 F. 
(2d) 621. 


79. Abandonment by tug see supra 
§§ 115-118. 


80. The Pres. Briarly, 24 F. 478. 


81. Eastern Transp. Line v. Hope, 
95 U.S. 297, 24. L.Ed. 477 [aff 12 F: 
Cas.No. 6,680, 1 Wkly.N.C. (Pa.) 394]. 


82. The Pres. Briarly, 24 F. 478. 


83. Contractual provisions see in- 
fra. §$ 1S'9¢ 


Contributory negligence see su 
§§ 121-132. re 


Proximate cause see supra § 120. 


84. Stricker v. The Maurice, 128 
F. 652; The Columbia, 109 F. 660, 48 
C.C.A., 596. 


[a] Ship which consents to being 
towed with another vessel to avoid 
delay, and without any advantage 
having been taken by the tug, as- 
sumes the extra risk of the double 
tow, and cannot hold the tug liable 
for an injury she sustains as a re- 
sult, except on the ground of negli- 
gence in the performance of the con- 
tract. Stricker v. The Maurice, 128 
F, 652; The Columbia, 109 F. 660, 48 
C.C.A. 596. 2 


[b] Consent of tow master not 
shown.—The Niagara, 20 F. 152, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 133] 


towline,** or takes the risk of a particular maneuv- 
er,*° the tug is not liable, in the absence of negli- 
gence, for the injuries sustained as a result. So, 
where the tow is discovered to be in a sinking con- 
dition, and the tug master promptly offers to take 
her to a place of safety, which offer is refused by 
the master of the tow, the tug is relieved of all re- 
sponsibility for the subsequent sinking of the tow.8? 
The owner of the tow will be deemed to consent only 
to such risks as may not be avoided by the use of 
due care and skill.88 Where the tow’s assumption 
of risk combines with the tug’s negligence in caus- 
ing the injury, damages will be divided.’® Irrespec- 
tive of their validity,9® contractual stipulations as 
to assumption of risk are material in determining 
whether or not the tug was guilty of negligence,?* 
and a tug which has done exactly what it was em- 
ployed to do under circumstances within the con- 
templation of the parties may not be said to have 
acted negligently.®? 


Violation of law. The rule that a tow cannot re- 
eover against the tue for injuries suffered in con- 
sequenee of risks voluntarily assumed by the tow®® 
does not apply where the method of towing adopted 
was in violation of law.®* 


85. Moore v. The C. P. Morey, 17 
F.Cas.No. 9,756, 8 Reporter 583. 


[a] Illustration.—Where a tug 


[a] 


TOW AGE 


Hawsers longer than allowed 
in tobwage on inland waters.—The rule 
that a vessel in tow cannot recover 


[63 C.J.] 59 


_Navigation through ice. If the tow, knowing the 
circumstances, elects to go ahead through ice, the 
tow assumes the risk of injury and the tug is not 
liable for damage arising merely from towage in 


| ice,°® nor from mere error of judgment,?® but such 


assumption of risk does not relieve the tug from, the 
consequences of her own negligence,®? or of inade- 
quacy of the tug to perform the service undertaken.°*® 
Where, however, the tow master lacks authority to 
assume the risk of towage through ice, the tug re- 
mains responsible for any damage resulting from 
such towage.°® 


Express contract to tow through ice. In the ease 
of an independent contract to tow a boat through 
ice, or of a contract deliberately made with refer- 
ence to such circumstances, a tug will not be held 
liable for starting upon such an undertaking, but 
only for some negligence or’ want of due care and 
skill in the execution of it.t 


In time of war, when transportation facilities are 
controlled by the federal government, towage made 
through known hazards of ice, to avoid delay, should 
be at the risk of the government and not at that 
of private owners of tows, although the master of 
the tow waived liability.? 


narily deemed it necessary to do un- 
der the same_ circumstances. The 
Packer, supra. 


took in tow a schooner which under- 
took to furnish the tow line, and the 
tow line was frozen and stiff, and the 
tug asked for a better line, but no 
other was furnished by the schooner, 
the tug was not liable for any dam- 
ages resulting to the schooner from 
the line slipping off the tow post, 
where the tug’s crew did the best 
they could do under the _ circum- 
stances. Moore v. The C. P. Morey, 
17 F.Cas.No. 9,756, 8 Reporter 583. 


86. The Startle, 115 F. 555;.The 
Andrew J. White, 108 F. 685; The 
Mosher, 17 F.Cas.No. 9,874, 4 Biss. 
274, 


87. The General Geo. G. Meade, 10 
F.Cas.No. 5,312, 8 Ben. 481. 


88. Peace River Phosphate Min- 
ing Co. v. Mulqueen, 285 F. 102. 


[a] For example, the owner of 
ordinary wooden box barges of the 
usual type and construction, designed 
chiefly for transportation within har- 
bors and inland waters, in offering 
them for towage from New York ta 
Boston in the winter season, ac- 
quiesced in subjecting them only to 
the hazards which could not be avoid. 
ed by reasonable care and skill on the 
part of the tug. Peace River Phos- 
phate Mining Co. v. Mulqueen, 285 F, 
102. 

89. The Atlantic City, 241 F. 62, 
154 C.C.A. 62. 


[a] Stranded while crossing bar, 
—A tug and tow held equally liable 
for the stranding of the tow on a bar, 
the tow for having assumed the risk 
of crossing the bar at the time, and 
the tug being in fault for failing to 
return to the assistance of the tow 
after stranding, as agreed. The At- 
Jantic City, 241 F. 62, 154 C.C.A. 62. 


90. See infra §§ 135, 136. 

91. The Sea Lion, 12 F.(2d) 124. 
92. The Sea Lion, supra. 

93. See supra text and notes 84-87. 
94, The Teaser, 246 F. 219, 158 C. 


C.A. 379. 


damages against the tug for an in- 
jury resulting from the manner of 
towing where it was adopted by her 
request or with her acquiescence does 
not apply when such manner is in di- 
rect violation of law, as where haw- 
sers of forbidden length were used on 
request of the tow. The Teaser, 246 
F. 219, 158 C.C.A. 379 [aff 229 F. 476]. 


95. The Hercules, 213 F. 615, 130 
C.C.A. 207; Monk vy. Cornell Steam- 
boat Co., 198 3 472, 117 CCA. 232: 


The Packer, 28 F. 156; The W. E. 
Gladwish, 29 F.Cas.No. 17,355, 17 
Blatchf. 77; The Alfred and Edwin, 1 


F.Cas.No. 190, 7 Ben. 137 [aff 1 F.Cas. 
No. 191]; Heckman vy. The Barge 
Richard III, 3 Alaska 453. 


[a] MTlustration.—A towing com- 
pany which unwillingly undertook the 
towage of a coal boat through the ice 
at the insistence of a time charterer, 
who was owner pro hac vice, was not 
liable to the owner for her injury, in 
the absence of proof of its negligence. 
Monk vy. Cornell Steamboat Co., 198 
F. 472, 117 C.C.A. 232 [rev 175 F. 271]. 


[b] Where a tug refused to take 
the responsibility for damage for 
towing a canal-boat through ice in a 
dangerous passage, the tow cannot 
recover for injury caused thereby, 
where the tug was not chargeable 
with negligence. The Alfred and Ed- 
win, 1 F.Cas.No. 190, 7 Ben. 137 [aff 1 
F.Cas.No. 191]. 


96. The Packer, 28 F. 156. 


[a] Rule applied.—(1) Where both 
tug and tow entered upon the towing 
with full knowledge of the risk of 
navigation by reason of ice and the 
injury to the tow resulted from a 
mere mistake of judgment upon. the 
part of the tug, she was not responsi- 
ble. The Packer, 28 F. 156. (2) The 
tug is not to be held liable upon con- 
jecture, nor is negligence to be im- 
puted to those in charge merely be- 
cause it appears, after the event, that 
the accident might not have happened 
if something had been done which 
was omitted. The question is wheth- 
er they did all that other prudent 
and intelligent men would have ordi- 


Errors of judgment generally see 
supra § 60. 


97. Bradley v. Lehigh Valley R. 
Co., 145 F. 569 [aff 153 FB. 350, 82 C.C. 
A, 426]; The Pheenix, 143 F. 350; The 
Packer, 28 EF. 156. 


[a] Tug is not “to he absolved 
from the duty of exercising due care 
to avoid unnecessary hazard because 
the master of the tow promised to 
take the risk of danger from the ice.” 
The Packer, 28 F. 156. 


Bi The R. G. Townsend, 278 F. 
726. 
fa] Lack of power.—Tow owner 


does not assume risk of injury to tow 
resulting from tug’s lack of power 
sufficient adequately to perform tow- 
age service under known ice condi- 


tiene: The R. G. Townsend, 278 F. 
99. The James A. Wright, 13 F. 


Cas.No. 7,190, 3 Ben. 248 [aff 13 F.Cas. 
No. 7,191, 10 Blatchf. 160]. 


fa] Illustration.—Where the mas- 
ter ‘of the tow, without authority, 
agrees to run the risk of ice, and the 
tug then takes her out, the latter 
takes all the risk of safe towage, and 
is liable for the loss of the tow by 
being cut through by the ice and sunk. 
The James A. Wright, 13 F.Cas.No. 
7,190, 3 Ben. 248 [aff 13 F.Cas.No. 
7,191, 10 Blatchf. 160]. 


1. The Alfred and Edwin, 1 F.Cas. 
No. 190, 7 Ben. 137 [aff 1 F.Cas.No. 
191]. 


2. New York & New Jersey Transp. 
Co. v. Payne, 13 F.(2d) 481 [aff 13 F. 
(2d) 483]. 


[a] Where paramount necessity of 
government demanded that an effort 
should be made to tow coal barges to 
destination even though heavy toll 
of loss might be suffered due to bad 
ice conditions, any loss’ resulting 
from towage through ice should be 
borne by the government operating 
tug and not by the private owner of a 
barge—and this was true despite 
barge master’s signing of a waiver 
under what amounted to compulsion. 
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That tow master proceeds with knowledge that tug 
master is drunk does not establish the defense of 


assumption of risk by the tow.® 


[§ 134] K. Contracts Extending Liability. Under 
contracts extending the tower’s liability for dam- 
age to tow or cargo beyond that ordinarily imposed,* 
the tug and its operators may be liable for loss or 
injury arising without their negligence, upon due 
‘proof of the making of the contract® and of suffi- 


cient consideration to support it.’ 


[§ 135] L. Contracts 


imposes upon him.?° 


New York & New Jersey Transp. Co. 
v. ee 13 F.(2d) 481 [aff 13 F.(2d) 
483]. 


3. Pope v. Fearless, 3 Hawaii Fed. 
209, 221. 


“It would seem to be against pub- 
lie policy to allow such action by the 
master of the tow to absolve the own- 
ers of the tug from responsibility, as 
such an exception to the rule of ordi- 
nary: care would tend to lessen their 
sense of responsibility for the con- 
duct of their employees, and to pro- 
mote incompetence among the mas- 
ters of the tugs through indulgence 
in intoxicating liquors. There are 
many occasions when the assumption 
of a similar risk is almost a neces- 
sity, and those accepting such a sit- 
uation are not thereby deprived of 
their remedy in case of injury in- 
volved in the risk assumed by them.” 
Pope v. Fearless, supra. 


4. Liability generally see supra §§ 
55-138, 


5. City of New York v. Clyde 
Lighterage Co., 13 F.(2d) 533; The 
Wasp, 86 F. 470. 


[a] Tower’s contract to assume 
entire responsibility for vessels 
turned over to it for towing and to 
indemnify the tow owner for damage, 
imposed upon the tower liability for 
damage to the tow irrespective of the 
tower’s negligence and entitled the 
tow owner to recover although there 
was no proof as to whether the tug 
was or was not negligent. City of 
New York v. Clyde Lighterage Co., 
13 F.2d) 533. 


[b] Under contract guaranteeing 
safe delivery of a raft of logs to be 
towed by a tug, the lessees of the tug 
making such contract were liable 
merely on proof of loss, irrespective 
of proof of negligence, which was, 
however, clearly established in the 
case at bar. The Wasp, 86 F. 470. 


6. See case infra this note. 


[a] Tower’s acceptance of offer 
shown by silence plus performance of 
towage after receipt of a letter from 
the tow owner offering additional 
compensation if the tower would as- 
sume broader responsibility for pos- 
sible damage to the tow. City of New 
York v. Clyde Lighterage Co., 13 F. 
(2d) 533. 


7. See case infra this note. 


[a] Consideration held sufficient. 
—Additional pay for Sunday work 
granted by the city to a lighterage 
company was sufficient consideration 
for the company’s acceptance of ad- 
ditional responsibility for damage to 


Limiting Liability’—1. 
Power To Limit—a. In General. Subject to qualifica- 
tions hereinafter considered,® the owner of a ves- 
sel undertaking a towage service may contract for 
a more restricted liability than the law ordinarily 


TOW AGE 


[§§ 133-136 


[§ 136] b. Exemption Relieving Tug from Liabil- 
ity for Negligence. : 
as to the validity of a contractual exemption from 


The rule of the federal courts 


liability for negligence differs in the several cir- 


cuits,!2 in somé the validity of such an exemption is 
upheld,1® and in others it is denied.** 
United States supreme court case holding that a tug 
towing a boat under a contractual provision for 
towage at the tow’s risk is nevertheless liable for 
damage to the tow resulting from the tug’s negli- 


An early 


gence,1® has been judicially declared to be obiter 


on the issue of the validity of a contract exempting 
the tower from liability for negligence,*® and it has’ 
been said that such question has not yet been au- 
thoritatively,\determined.** 


In New York a contract relieving the tower from 


liability for its negligence has been held valid.** 


or by scows in tow, irrespective of 
negligence. City of New York v. 
Clyde Lighterage Co., 13 F.(2d) 533. 


8. Limitations as to liability for 
delay see supra § 10. 


9 See infra §§ 136-141. 


10. The Merrimac, 17 F.Cas.No. 9,- 
478, 2 Sawy. 586 (recognizing rule); 
Graves v. Davis, 139 N.BH. 280, 281, 235 
N.Y. 315 [rearg den 142 N.E. 261, 236 
N.Y. 507]; Wells v. Steam Nav. Co., 
2 N.Y. 204, Seld. 132. 


“The owners of a tug may restrict 
their liability by special agreement. 
No rule of public policy is involved.” 
Graves v. Davis, supra. 


[a] Not being common carrier, a 
tower “may contract for a more re- 
stricted liability than the law im- 
poses upon him.” The Merrimac, 17 
F.Cas.No. 9,478, 2 Sawy. 586, 592 (con- 
tract not proved). 


Liability for less or injury of tow 
and cargo in absence of contract lim- 
iting liability see supra §§ 55-133. 


ll. Agreement making tug and 
tow one vessel as affecting right to 
sue tug in rem see infra § 152. 


12. See The James Jackson, (D. 
C. sixth circuit) 9 F. 614 (where the 
court considered the question but de- 
clined to decide it under the evi- 
dence). And see cases infra text and 
notes 138, 14. 


13. The Mercer, 14 F.(2d) 488 (D. 
C. second circuit); The Pacific Maru, 
8 F.(2d) 166 (D. C. fifth circuit); Ten 
Eyck v. Director General of Railroads, 
267 EF. 974 [cert den 41 S.Ct. 14, 254 
U.S. 646, 65 L.Hd. 455] (C.C.A. second 
circuit); Monk vy. Cornell Steamboat 
Co., 198 F. 472, 117 C.C.A. 232 (sec- 
ond circuit); The Oceania, 170 F. 893, 
96 C.C.A. 69 (second circuit). Contra 
Deems v. Albany, ete., Line, (second 
circuit) 7 F.Cas.No. 3,786, 14 Blatchf. 
474 (construing The Syracuse, infrh 
text and note 15 as denying validity 
of such a provision and following The 
Syracuse) ; Ulrich v. The Sunbeam, 
(second circuit) 24 F.Cas.No. 14,329 
(following Deems v. Albany, ete., 
Line, supra). 


“A contract of exemption from lia- 
bility for negligent towing is valid.” 
The Mercer, 14 F.(2d) 488, 489. 


[a] Not against public policy.— 
A contract for towage, exempting the 
towage company from liability for 
negligence, is valid, as not against 
public policy. The Pacific Maru, 8 
F.(2d) 166. 


14. The Sea Lion, 12 F.(2d) 124, 
126 (U. S. D. C. California, ninth cir- 


cuit); Mylroie v. British Columbia 
Mills Tug & Barge Co., (C. C. A. ninth 
circuit) 268 F. 449 [cert gr 41 S.Ct. 
322, 255 U.S. 566, 65 L.Ed. 789, and 
aff on other grounds 42 S.Ct. 430, 259 

U.S. 1, 66 L.Ed. 807]. : 


“In this circuit a tug cannot ex- 
empt' itself from liability for negli- 
gence.” The Sea Lion, supra (U. S. 
D. C. California ninth circuit). 


[a] Seaworthiness.—In a  con- 
tract to perform towage service there 
is a warranty implied by law that the 
towing tug shall be seaworthy, prop- 
erly equipped, and manned by a crew 
adequate in number and competent 
for their duty with reference to all 
the exigencies of the intended voy- 
age, which may reasonably be antici- 
pated, and the contractor cannot re- 
lieve himself by anything in the con- 
tract from liability for failure to pro- 
vide these essentials. Mylroie v. 
British Columbia Mills Tug & Barge 
Co., 268 F. 449 [cert gr 41 S.Ct. 322, 
255, U.S.) 566, 65) bid) 789; ands att 
42 S.Ct. 430, 259 U.S. 1, 66 L.Ed. 807]. 


15. The Syracuse, 79 U.S. 167, 171, 
20 L.Ed. 382 (where a boat was towed 
under an alleged contract provision 
for towage “at the risk of her mas- 
ter and owners,” and where the tow- 
ing steamer was held liable for dam- 
age to the tow caused by negligence 
of the tower, the court stating: “It 
is unnecessary to consider the evi- 
dence relating to the alleged contract 
of towage, because, if it be true, as 
the appellant says, that, by special 
agreement, the canal-boat was being 
towed at her own risk, nevertheless, 
the steamer is liable, if, through the 
negligence of those in charge of her, 
the canal-boat has_ suffered loss’). 
See also Compania De Navegacion v. 
Fireman’s Fund Ins. Co., 48 S.Ct. 459, 
277 U.S. 66, 72 L.Ed. 787 (an insur- 
ance case wherein the court repeated 
with approval the language quoted 
from The Syracuse, supra). 


Provision for towage at risk of tow 
see infra § 1389. 


Res The Pacific Maru, 8 F.(2d) 166, 


17. See The Pacific Maru, supra 
(where _ a district court of the fifth 
circuit held that The Syracuse, supra, 
was not in point, and said: “This 
court, therefore, is left without any 
controlling authority to decide wheth- 
er the contract exempting the tug 
from liability for negligence is valid, 
or, to put it otherwise, whether such 
contract is against public policy’’). 


18. Graves v. Davis, 139 N.E. 280, 
25 Novice dios 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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-of the tow in previous dealings. 
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§§ 136-138] 


In England the courts have upheld the validity of 
a contractual exemption of the tower from liability 
for damage to the tow resulting from the tower's 


negligenee.?® 


[§ 137] 2. Mutual Assent and Proof of Contract. 
Since the basis of a limitation upon the tower’s lia- 
bility is contractual, it must be shown that a con- 
tract for limitation was in fact made,?° by some one 


having authority to do so,?! as by 


19. The. Tasmania, 13 P.D. 110; 
The United Service, 9 P.D. 3. 


20. Calzavaro v. Planet SS. Corpo- 
ration, 81 F.(2d) 885; McWilliams 
Bros. v. Davis, 285 F. 312 [aff sub 
nom. James McWilliams Blue Line v. 
Payne, 273 F. 622 (cert den 43 S.Ct. 
248, 260 U.S. 747, 67 L.Ed. 494)]; 
Owen McCaffrey’s Sons v. Director 
General of Railroads, 282 F. 728; The 
Thomas Kiley, 23 F.Cas.No. 13,925, 5 
Ben. 301. 


[a] Mutual assent shown.—(1) 
Where the United States railroad ad- 
ministration, in a letter to a lighter- 
age and transportation company, stat- 
ed the conditions: under which it 
would accept boats for tow, and the 
company, in reply to the railroad ad- 
ministration, refused to agree to the 
stated conditions, the company, by 
failure to make its refusal to agree 
to such conditions a part of its order 
to a railroad to tow its barge, is pre- 
sumed to have accepted the condi- 
tions and to have waived objections 
thereto. O’Boyle v. Pennsylvania R. 
Co., 195 N.Y.S. 240, 118 Misce.Rep. 660. 
(2) Notice by the United States rail- 
road administration to a lighterage 
and transportation company, stating 
eonditions of no liability for damage 
under which it would accept boats 
for towage, was effective after the 
Transportation Act of Febr. 28, 1920, 
took effect, as a notice of the condi- 
tions on which a railroad would ac- 
cept work to be performed by its tugs, 
in view of § 208 (a), continuing in 
force and effect all rates, fares, 
charges, “regulations and practices.” 
O’Boyle v. Pennsylvania R. Co., su- 
pra. (3) Where the director general 
of railroads notified the owner of 
boats that all towing would there- 
after be done at the risk of the tow, 
the owner could not recover damages 
caused by subsequent negligence of 
the director general’s tug in towing 
the owner’s boat, although the owner 
in reply to notice from the director 
general stated that it would not be 
bound by such terms, and that it re- 
served the right to continue to re- 
port boats for towing under the same 
conditions as to responsibility for 
damage that had previously prevailed, 
since by acceptance of the services 
of the director general’s tug it im- 
pliedly assented to the terms stated 
by the director general. Owen Mc- 
Caffrey’s Sons vy. Director General of 
Railroads, 282 F. 728. (4) Libelant, 
failing to answer a tug owner’s let- 
ter exempting itself from liability for 
damages, after having previously re- 
fused to accede to such conditions, is 
deemed to have consented, The 
Cutchogue, 10 F.(2d) 671 [aff 10 F. 
(2d) 513, and cert den 47 S.Ct. 97, 273 
U.S. 708, 71 L.Ed. 848]. (5) An oral 
contract for towage was held to in- 
elude a clause limiting liability for 
the pilot, where a pilotage clause had 
been brought to notice of the owas 
un 
Oil Co. v. Dalzell Towing Co., 55 F. 
(2a) 63 [aff sub nom. The Dalzellite, 
48 F.(2d) 598 (cert gr 52 S.Ct. 640)]. 


[b] Mutual assent not shown.—(1) 
The fact that an owner of a vessel, 
fn settling for former towage serv- 
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steamer,” or by vessel owners authorized to bind the 
owners of the cargo.?3 
a contract is on the tower,?4 and whether or not it 


The burden of proving such 


is proved is a question for the jury.?° 


the agents of a 


ices rendered by the owners of the 
tug, paid bills rendered which had on 
them the words, “At the risk of the 
master _and owners of the boat,” is 
not sufficient to warrant the court in 
holding that those words formed a 
part of the towage contract in an- 
other case, the contract having been 
made not by the owner, but by the 
master of the vessel, and nothing hav- 
ing been said on the subject when 
the contract was made, and the con- 
tract was an ordinary one of tow- 
age. The Thomas Kiley, 23 F.Cas.No. 
13,925, 5 Ben. 301. (2) A carrier can- 
not avoid liability for the conse- 
quences of its own negligence by a 
notice to that effect, unless the relief 
from liability is agreed to by the 
terms of the contract of carriage, and 
this rule applies to the liability of a 
tug owner for its negligence in the 
care of a barge intrusted to the tug 
for towing. McWilliams Bros. v. 
Davis, 285 F. 312 [aff sub nom. James 
McWilliains Blue Line v. Payne, 273 
F. 622 (cert den 43 S.Ct. 248, 260 U. 
S. 747, 67 L.Ed. 494)]. (3) A notice by 
tug owners that thereafter the tugs 
would not be liable for damages to a 
tow, but were to be considered as the 
agents of the tow, to which an owner 
of the barges subsequently injured as 
a result of the tug’s negligence re- 
plied, refusing to accede to the new 
rule, and declaring that, if the tugs 
thereafter accepted orders to tow that 
owner’s barges, they would do so on 
the same terms as theretofore, does 
not establish an agreement between 
the parties limiting the liability of 
the tugs, since there was no meeting 
of the minds thereon. McWilliams 
Bros...v., Davis,).285 #312. [aft sub 
nom. James McWilliams Blue Line v. 
Payne, 273 F. 622 (cert den 43 S.Ct. 
248, 260 U.S. 747, 67 L.Ed. 494)]J. (4) 
The owner cannot recover for damage 
to a float, after having failed to an- 
swer a letter of the tug owner ex- 
empting itself from _ liability, al- 
though the owner had first refused to 
accede to such condition. The 
Cutchogue, 10 F.(2d) 671 [aff 10 F. 
(2d) 513, cert den 47 S.Ct. 97, 273 U. 
S. 703, 71 L.Ed. 848]. 


{[c] Form of notice limiting lia- 
bility.—A contention by owner of in- 
jured barge that notice sent by the 
director general limiting liability was 
ineffective because headed ‘‘Pennsyl- 
vania Railroad Company” was With- 
out merit, such railroad at the time 
of the notice being under federal con- 
trol. G. Robitzek & Bro. v. Davis, 
ZOOM LO. 


21. Jones v. The American Eagle, 
54 F. 1010. 


22. The Pacific Maru, 8 F.(2d) 166. 


[a] Authority sufficiently shown. 
—Under the facts, it was held that a 
contract with a towing company for 
docking a steamer was made by the 
agents of the steamer employed there- 
for with authority of its owner, and 
having knowledge that exemption of 
the towing company from negligence 
would and did become part of the 


contract. The Pacific Maru, 8 F.(2d) 
166. 
23. The Oceanica, 170 F. 893, 96 C. 


[§ 138] 3. Construction, Operation, and Effect?® 
in General. ,Contractual exemptions from liability 
are available in actions ex delicto,?7 but will not 
be construed to cover cases not clearly within the 
benefit of the contract provisions.?® 


An agreement 


C.A. 69 [cert den 30 S.Ct. 400, 215 
U.S. 599, 54 L.Ed. 343]. 


[a] Vessel owners’ authority as 
bailees.—A contract for towage, 
made by the owners of a vessel, and 
exempting the tug from liability for 
negligence, is binding on the owners 
of the cargo, which, as bailees, the 
owners of the vessel have authority 
to represent in all matters necessary 
to its transportation. The Oceanica, 
170 F. 893, 96 C.C.A. 69 [cert den 30 
S.Ct. 400, 215 U.S. 599, 54 L.Ed. 348]. 


24. Robitzek & Bro, v. Davis, 296 
F. 107; The Somers N. Smith, 120 F. 
569; Jones v. The American Eagle, 54 
pi 1010; The James Jackson, 9 F. 


[a] Evidence held sufficient to 
show contract for towage at risk of 
tow.—M. P. Doullut & Son v. General 
nb aed Coynz2Lve hs $76 Aste C.Cok. 


[b] Evidence held insufficient to 
show contract for: (1) Towage at 
risk of tow. The James Jackson, 9 
EF. 614; Williams v. The Vim, 29 F. 
Cas.No. 17,744a. (2) Sending of a 
small, rather than a seagoing, tug, so 
as to take especial care of a lighter. 
The Patrick McGuirl, 168 F. 453 [aff 
200 0B abT Lda 9. CuAL iS 


Burden of proof generally see in- 
fra §§ 159-165. 


25. Symonds v. Pain, 6 H.&N. 709, 
158 Reprint 293. 


26. Of particular exceptions see 
passim infra §§ 139-141. 


Effect of stipulation as indicating 
presence or absence of tug’s negli- 
gence see supra § 183. 


27. The Pacific Maru, 8 F.(2d) 166. 


_ [a] Mlustration.—That libel for 
injury to a tow is brought ex delicto, 
rather than ex contractu, against the 
towage company and its tugs, does 
not deprive the company of the bene- 
fit of exemption in a towage contract 
from liability for negligence. The 
Pacific Maru, 8 F.(2d) 166. 


28. British Columbia Mills, Tug & 
Barge Co. v. Mylroie, 42 S.Ct. 430, 259 
U.S. 1, 66 L.Ed. 807 [aff 268 F. 449]; 
Calzavaro v. Planet SS. Corporation, 
31 F.(2d) 885; Naamlooze Venootschap 
Maatschappij Stoomschip Barendrecht 
v. Moran Towing & Transportation 
Co., 9 F.(2d) 614; _ McCormick v. 
Jarrett, 37 F. 380; The Refrigerant, 
[1925] P. 130; The Cap Palos, [1921] 
P. 458 [rev 37 T.L.R. 286]; The West 
Cock, .[1911] P. 208. 


[a] Although tow agrees to as- 
sume all risks incident to unsea- 
worthiness, it is still the tug’s duty, 
after the tow becomes disabled, to 
make all reasonable and proper efforts 
to save her and her cargo, or as much 
thereof as possible. Any violation of 
such duty will render the tug or her 
owner liable, not necessarily for the 
entire value of the tow and cargo, but 
for whatever loss is sustained over 
and above what would have been sus- 
tained if reasonable and proper steps 
had been taken to save her. McCor- 
mick v. Jarrett, 37 F. 380. 


[b] “owing gear.”—Under a con- 
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exempting the owner?® or eharterer®? of a tug from 
liability for negligence ordinarily operates to exempt 


the tug also. 


Under statute providing that all rates, fares, charg- 
es, classifications, regulations, and practices affect- 
ing the aggregate of rates, fares, charges, or the 
value of service rendered in effect on lines of car- 
riers during federal control shall continue after ter- 
mination of federal control until thereafter changed 
by state or federal authority,?1 a provision or notice 
relieving the director general from liability for ac- 
cidents to tows drawn by railroad tugs is not con- 
tinued in force, after termination of federal con- 
trol, so as to relieve a tug owner from liability for 


damage to a tow.*” 


[§ 139] 4. Particular Exceptions or Causes of 
Although there is au- 


Loss?2—a. At Risk of Tow. 


tract exempting the tower from lia- 
bility for damage resulting from a 
defect in “towing gear,’ he is not 
exonerated where damage resulted 
from a defect in the rivets and angle 
bars affixed to the tug for the purpose 
of hold#ng the tow ropes. The West 
Cock, [1911] P. 208. 


{c] Other illustrations.—(1) <A 
contract of towage, which required 
the tug to render the barge reason- 
able assistance in any emergency, but 
provided that tug company was not 
liable for any damage to the barge, 
when both provisions are construed 
together, released the tug company 
of liability only in the event the tug 
rendered all reasonable assistance, 
and did not relieve the tug of liabil- 
ity for injury to the tow resulting 
from the tug’s negligence. British 
Columbia Mills, Tug & Barge Co. vy. 
Mylroie, 42 S.Ct. 430, 259 U.S. 1, 66 L. 
Ed. 807 [aff 268 F. 449]. (2) Where 
a towage contract contained an excep- 
tions clause by which the tug owner 
was relieved from liability for (inter 
alia) “the acts, neglect or default of 


-the masters, pilots, or crews of the 


steam tugs or other persons in his 
employment or for any damage or 
loss which might arise to any vessel 
or craft being towed or about to be 
towed or having been towed; whether 
such damage should arise from or be 
occasioned by any accident or any 
omission, breach of duty, mismanage- 
ment, negligence or default of the 
steam tug-owner or any of his seryv- 
ants’; and while towing plaintiffs’ 
motor schooner, two tugs, supplied 
by defendant under the contract, ran 
aground, and they refloated and re- 
turned to port, leaving the schooner 
at anchor, and owing to the neglect 
of defendant to send assistance to 
the schooner in pursuance of the con- 
traet, she drove ashore and was lost, 
defendant was not protected from lia- 
bility by the exceptions clause, as it 
only extended to cover a defauit dur- 
ing the actual performance of the du- 
ties of the contract, and defendant 
during the material period in which 
the loss occurred had, at any rate for 
the.time being, abandoned the con- 
tract, and had, without justification, 
handed over his obligations to some 
one else for performance. The Cap 
ra [US2n SP. 458i [rev 1.37 sD. 


Exemption from liability for negli- 
gence as within provision for towage 
at risk of tow see infra § 139. 


29. The Oceanica, 170 F. 893, 96 C. 


‘C.A. 69 [cert den 30 S.Ct. 400, 215 U. 


8S. 599, 54 L.Ed. 343]. 


age at the risk 


risks.38 


thority to the contrary,** it would now®® appear to 
be settled law that a stipulation providing for tow- 
of the tow, her master or owner, - 
does not operate to relieve the tug and its owner from 
liability for damage resulting from their negli- 
gence.26 The tower-has been held not relieved from 
liability for negligence where the tow assumed all: 
risks of towage,?? nor where it assumed particular 
The doctrine that the tow’s contractual as- 
sumption of risks of towage does not relieve the 
tug from liability for negligence may be based either 
upon the view that. a stipulation for towage at the 
tow’s risk is equivalent to a provision for exemption 
from negligence and is therefore invalid,®® or upon 
the view that such a stipulation should be construed 


as referring to perils of the sea and the like, and 


[a] Illustration.—While a towing 
tug may be liable to rem, for negli- 
gence as a tort, even though the own- 
er is not liable, yet, when the owner 
is exempted from liability by con- 
tract, his vessel is also exempted. 
The Oceanica, 170 F. 893, 96 C.C.A. 69 
[cert den 380 S.Ct. 400, 215 U.S. 599, 


154 L.Ed. 343]. 


30. The Tasmania, 6 Aspin. 305, 
31. U.S. Comp. St. § 10071%4d. 


gs The P. R. R. No. 32, 16 F.(2d) 


[a] Such provision or notice is not 
“a, rate, fare or charge, or classifica- 
tion or regulation affecting the ag- 
gregate of rates, fares, charges, or 
the value of the service rendered, 
within the meaning of the statute. 
It is argued that it was a ‘practice,’ 
but there is nothing before me show- 
ing that it was a general practice, 
equivalent to a departmental regula- 
ENT esos POR Re Nos 327 16°R. (20) 


33. Assumption of risk generally 
See supra § 133. 


34 Ten Byck v. Director General 
of Railroads, 267 F. 974, 976 [cert den 
41 S.Ct. 14, 254 U.S. 646, 65 L.Ed. 
455]; Monk v. Cornell Steamboat Co., 
LOS Bey 472 tht. CCAS) 232) nnS 
Oceanica, 170 F. 893, 96 C.C.A. 69; The 
Oceanica, 170 F. 893, 96 C.C.A. 69 [cert 
den 30 S.Ct. 400, 215 U.S. 599, 54 L. 
Ed. 343]. 


“When the boat towed assumes all 
the risks of towing, it assumes the 
risk of the tug’s negligence.” Monk 
v. Cornell Steamboat Co., supra [quot 
Ten Eyck v. Director General of Rail- 
roads, supra]. 


[a] Public policy does not forbid 
enforcement of such_a contract. Ten 
Eyck v. Director General of Rail- 
roads, 267 F. 974 [cert den 41 S.Ct. 14, 
254 U.S. 646, 65 L.Ed. 455]. 


_ View that stipulation for exemp- 
tion from negligence is valid see su- 
pra § 186. 


35. See Compania de Navegacion 
vy. Fireman’s Fund Ins. Co., 48 S.Ct. 
459, 277 U.S. 66, 72 L.Ed. 787 (an in- 
surance case supporting the text). 


36. U.S.—The Syracuse v. Lang- 
ley, 12 Wall. 167, 20 L.Ed. 382 [aff 23 
F.Cas.No. 18,717, 6 Blatchf. 2]; The 
Vim, 40 F.(2d) 6388; The Edmund L. 
Levy; 128 F. 688, 68 C.C.A. 285; The 
Somers N. Smith, 120 F. 569; The 
Jonty Jenks, 54 F. 1021; Jones v. The 
American Eagle, 54 F. 1010; The Res- 
cue, 24 F, 190; The M. J. Cummings, 


that it was not within the contemplation of the par- 
ties that the tower should be exempted from liabil- 


18 BF. 178; The Princeton, 19 F.Cas. 

No. 11,434, 8 Blatchf. 54, 12 N.Y.Leg. 

Obs. 5 [aff 19 F.Cas.No. 11,433a]; Wil- 

Wee v. The Vim, 29 F.Cas.No. 17,- 
a. 


Ind.—Wright v. Gaff, 6 Ind. 416. 


N.J.—Ashmore y. Pennsylvania 
po eae Towing, etc., Co., 28 N.J.Law 


N.Y.—Wells v. Steam Nav. Co., 8 
N.Y. 375, Seld. 132; Wooden v. Aus- 
tin, bl, Barb. 9 [att -4 Albaa dy tase. 
Alexander v. Greene, 7 Hill 533. 


Pa.—Delaware, etc., Steam Tow- 
boat Co. v. Starrs, 69 Pa. 36. 


ee Forfarshire, [1908] P. 


_ [a] _ Proper effect of such contract 
is to change the burden of proof, and 
to throw upon the tow the duty of 
showing that the loss was occasioned 
by the want of due care on the part 
of the tug. Ulrich v. The Sunbeam, 
24 F.Cas.No. 14,329. 


37. The Syracuse, 12 Wall. (U.S.) 
167, 20 L.Ed. 382. Compare Compania 
de Navegacion y. Fireman’s Fund Ins. 
Co., 48 S.Ct. 459, 277 U.S. 66, 72 L.Ed. 
787 (an insurance case quoting from 
The Syracuse, supra, with approval, 
to such effect). 


38. The Vim, 40 F.(2d) 638; U. S. 
v. Norfolk-Berkley Bridge Corpora- 
tion, 29 F.(2d) 115. 


{a] Hazards of specified bridge.— 
A stipulation that a tug will tow ves- 
sels through a specified bridge only 
at their own risk does not operate to 
relieve the tug from liability to a tow 
resulting from negligence of the mas- 
ter or crew of the tug. U.S. v. Nor- 
folk-Berkley Bridge Corporation, 29 
F.(2a) 115. 


[b] Risk of particular mooring 
place-——A contract exonerating the 
owner of a tug from responsibility for 
any accident resulting from putting 
a barge at a particular wharf, the tug 
owner believing such wharf an im- 
proper mooring place, did not relieve 
the tug and its owner from responsi- 
bility for a mishap resulting not pri- 
marily from conditions over which he 
had no control, but from faulty carry- 


ing out of the undertaking assumed, 


as where the barge stranded because 
rhe ane WA eng a at low tide and 
oft e proper line of approach. Th 
Vim, 40 F.(2d) 638. ss 


Risk of ice see supra § 1338. 


39. View that provision for ex- 
emption from negligence is invalid 
see supra § 136. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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-§§ 139-143] 


er eer Fe a ONS 
wal Wad 


ity for its own negligence.*°® 


[§ 140] b. Dangers of River. Exemption from 
dangers of a river operates to relieve a tower from 
liability for loss resulting from the striking of the 
tow upon an unknown obstruction.*? 


[§ 141] c. Pilotage Clause.*? A stipulation pro- 
viding that, when the master of a tug or any other 
licensed pilot goes aboard a towed vessel using her 
own propelling power, he becomes the agent. of such 
vessel’s owners, and the tug, its owners and agents 
shall not be liable for damage resulting from his 
orders or handling of the vessel, has been held 
valid,*® and operates to relieve the tower from lia- 
bility for damage falling within its contemplation.*4 
The liability of a towing company for injury to a 
steamer alleged to have been caused by negligence 
of one of its tug masters while aboard the steamer 
directing towage will not be affected by the fact 
that the steamer owners paid such tug master a 
gratuity.*® Such pilotage clause does not, however, 
relieve the tower from liability for loss proximately 
resulting from negligence of the tug as to a matter 
not directed by such pilot,#® nor where the towed 
vessel was not using her own propelling power.*? 


[§ 142] M. Persons Entitled To Sue. The bailees 
of a tow injured by the negligence of a tug may 


TOW AGE 


[63 C.J.] 63 


sue the wrongdoing vessel in rem in admiralty, and 
vecover the full damages for the injury.*® 


Cargo owners. Where, by the negligence or fault 
of a tug, the cargo of the tow is lost or injured, the 
owner of the cargo is entitled to maintain an action 
against the tug or her owner for the loss,*® although 
there is no privity of contract between them.®° 


Effect of insurance. The fact that the tow is in- 
sured does not divest the owner of the right of ac- 
tion for damages for her loss, especially in the ease 
of a mere partial insurance.®! But the insurer of a 
tow,°* or of its cargo,°*? may, in the admiralty, main- 
tain a suit for damages against the offending vessel 
in his own name after payment of the loss, the in- 
surer in such case being regarded as the real party 
in interest,>* and his rights resting upon the doce- 
trine of subrogation.®> Proof of abandonment or 
assignment by the insured is not essential to main- 
tenance of the suit by insurer,®® although a recovery 
by the owner of an insured vessel, lost while being 
towed, will bar another action for the same cause.°7 


[§ 143] N. Vessels or Persons Liable5*—1. Tugs. 
—a. In General. A suit-in rem against a tug can 
only be sustained by evidence of negligence or breach 
of obligation on her part with reference to the trans- 
action,®® and a tug is not liable in rem for negli- 


40. Ashmore v. Pennsylvania Steam 
Towing, etc., Co., 28 N.J.Law 180; 
Wells v. Steam Nav. Co., 8 N.Y. 375, 
Seld. 132; Wooden vy. Austin, 51 
Barbe (N.Y.) 9 [aff 4. Alb.L.J...113]; 
Delaware, etc., Steam Towboat Co., 
69 Pa. 36. 


[a] “‘At the risk of the master 
and owners,’ is simply ‘we, the tow- 
ing company, do not assume the lia- 
bility of common carriers—we do\not 
insure the safety of the boat.’ It 
cannot be inferred, without great vio- 
lence to the language, that they 
meant to say: ‘We do not undertake 
to tow the boat as we ought ito do.’” 
Delaware. etc., Steam Towboat Co. v. 
Starrs, 69 Pa. 36, 42. 


{b] Fact that tower would not 
have been liable in absence of negli- 
gence even if he had not contracted 
for towage at tow’s risk does not 
militate against construction of such 
stipulation as excluding exemption 
from negligence, as “nothing is more 
common than for men to express In 
their contracts and other writings 
that which would be the exact legal 
result if nothing had been said or 
written. It cannot be applied as a 
rule of construction to extend the 
meaning beyond what the words them- 
selves authorize.” Delaware, ete., 
Steam Towboat Co. v. Starrs, 69 Pa. 
36, 41. 

[ce] Provision for towage at risk 
of tow “was intended to exempt the 
tower from all risk incidental to care- 
ful navigation, and the exemption was 
not to extend to risks caused by want 
of skill or care in the tower.’ Ash- 
more v. Pennsylvania Steam Towing, 
etc., Co., 28 N.J.Law 180, 184. 


41. Hibernia Ins. Co. v. St. Louis, 


te., Transp. Co., 7 S.Ct. 550, 120 U.S. 
166, 30 L.Ed. 621 [aff 17 F. 478, 5 Mc- 


Crary 397]. 

Tower as exempt from liability for 
losses due to hidden obstructions ir- 
respective of special contract see su- 
pra § 100. 

42. liability for acts of pilot gen- 
erally see supra § 56. 

43. Sun Oil Co. v. Dalzell Towing 


Co., 55 F.(2d) 63 [aff sub nom. The 
Dalzellite, 48 F.(2d) 598 (cert gr 52 
S.Ct. 640) ]. 


44. The Margaret A. Moran, 57 F. 
(2d) 143, 144; Sun Oil Co. v. Dalzell 
Towing Co., 55 F.(2d) 63 [aff sub nom. 
The Dalzellite, 48 F.(2d) 598 (cert gr 
52 §.Ct. 640)]. 


“By reason of the terms of the 
Pilotage clause, when the master of 
the Moran [the tug] navigated the 
steam vessel under her own propel- 
ling power, he became the servant of 
the owner of the vessel with respect 
to giving orders to any of the tugs 
engaged in the towage service and 
with respect to handling the vessel, 
and the tugs were thereupon released 
from faults or acts of negligence of 
the master of the Moran. Under the 
circumstances, it becomes _unneces- 
sary to inquire into and determine 
whether the master of the Moran was 
guilty of faulty navigation or other 
omissions which brought about the 
damage to the propeller of the ship. 
He became a servant of the owner of 
the vessel, and the Moran Towing & 
Transportation Company [the towing 
company] was not responsible for h!s 


acts.” The Margaret A. Moran, su- 
pra. 
45. The Dalzellite, 48 F.(2d) 598 


[aff sub nom. Sun Oil Co. v. Dalzell 
Towing Co., 55 F.(2d) 63 (cert gr 52 
S.Ct. 640) ]. 


46. Calzavaro v. Planet S. S. Cor- 
poration, 31 F.(2d) 885. 


47. Calzavaro v. Planet S. S. Cor- 
poration, supra; Naamlooze Venoots- 
chap Maatschappij Stoomschip Bar- 
endrecht v. Moran Towing & Trans- 
portation Co., 9 F.(2d) 614. 


48. The Venture, 18 F. 462; White 
v. Bascom, 28 Vt. 268. 


49. Bradley v. Lehigh Valley R. 
Co., 145 F. 569 [aff 153 F. 350, 82 C.C. 
A, 426]; The Liberty No. 4, 7 F. 226; 
The U. S. Grant, 28 F.Cas.No. 16,804, 
7 Ben. 337; Baird v. Daly, 57 N.Y. 236, 
15 Am.R. 488 [rev 4 Lans. 426]; 
Davidson v. Holden, 60 How.Pr. 
Vis) acaiate 


50. Baird v. Daly, 57 N.Y. 236, 15 


Am.R. 488 [rev 4 Lans. 426]; David- 
son v. Holden, 60 How.Pr. (N.Y.) 327. 


51. White v. The Mary Ann, 6 Cal. 
462, 65 Am.D. 523 (holding that the 
insurance company may have the 
equitable right to the proceeds, or a 
part of them, but tthe legal right to 
bring the action remains with the 
owner, and this constitutes him, in 
the view of the law, as much the real 
party in interest as’ if he were en- 
titled to the proceeds). 


52. The Frank G. Fowler, 
360. 


53. 


8 F. 


The Liberty No. 4, 7 F. 226. 
The Frank G. Fowler, 8 F. 360. 
55. The Liberty No. 4, 7 F. 226. 


[a] For example (1) there is no 
privity existing between the insurer 
and the wrongdoer, and at law he 
might not maintain an action against 
him; but in equity the insurer is sub- 
rogated to all the rights of the in- 
sured, and so acquires his claim 
against the injuring party. The Lib- 
erty No. 4, 7 F. 226. (2) And being 
thus subrogated in all cases where 
the insured has the right against the 
authors of the injury, the insurer, on 
making good the loss, is entitled to 
enforce the remedy of the insured, 
although between him and the wrong- 
doer there is no direct relation or 
privity of contract upon which to 
found the action. The recovery is not 
upon the legal right, but upon the 
equitable doctrine of subrogation. 
The Liberty No. 4, supra. 


56. The Frank G. Fowler, 8 F. 360. 


57. White v. The Mary Ann, 6 Cal. 
462, 65 Am.D. 523. 


58. Applicability of Harter Act to 
Cree aboard tows see Shipping § 
575. 


59. The Dalzellite, 48 F.(2d) 598 
{aff sub nom. Sun Oil Co. v. Dalzell 
Towing Co., 55 F.(2d) 63 (cert gr 52 
S.Ct. 640)]; The W. S. Holbrook, 294 
F. 908 [aff 294 F. 911]; The Syracuse, 
36 F. 830. 


[a] Bule applied.—The owner of a. 
steamer which grounded while be- 
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gence of a tug master while ahoard the tow direct- 
ing operations,®°° unless she participated ‘therein.°* 
The tug may, however, be held for her independ- 
ent negligence.®? 


Unauthorized use and use outside owner’s employ- 
ment. Where a tug is used without the consent or 
knowledge of the owner,®* or where the master does 
not use her in the service of the owner, or in the 
course of his employment,®* the tug is not liable for 
damages sustained by the vessel towed. 


Damage to cargo. Where loss of, or injury to, 
the cargo results from negligence of both tug and 
tow, the cargo owner may recover full damages from 
the tug,®® but if the injury to the cargo is caused 
by the unseaworthiness of the tow, and the tug 1s 
not guilty of negligence, the latter is not liable.®® 


[§ 144] b. Liability as between Two or More Tugs 
—(1) Engaged in Joint Towage. Where two tugs 
act jointly in towing a vessel, each is alone respon- 
sible for the consequences of her own negligence,®* 
and the fact that the two vessels are to be regarded 
as one for the purpose of the joint undertaking has 
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no bearing upon the question of their respective 
liabilities in rem;°’ but for their joint negligence 
they are jointly responsible,®® notwithstanding one 
is acting as a helper, under the orders of the master 
of the other.7° 


[§ 145] (2) Successive Towage. Where several 
tugs are successively engaged in the performance 
of a towage contract, the liability of each begins 
from the time she is assigned to the service and com- 
mences her duties,71 and the one last appropriated 
to the service is not liable in rem for any previous 
negligence before she was assigned to her particular 
part of the service.72 A successor tug is, however, 
liable for. her own negligence,7? although there may 
be no privity of contract between such tug and 
her tow.7# 

[§ 146] (3) Independent Towage.7® Where tugs 
operating independently are each guilty of negli- 
gence resulting in a collision between their respective 
tows, damages will be divided between the respec- 
tive tugs.7® 


[§ 147] c. As between Tug and Tow.77 Where a 


ing assisted by three tugs and piloted 
by the master of one cannot recover 
against the tugs under evidence show- 
ing none of the tugs contributed to 
the grounding. The Dalzellite, 48 F. 
(2a) 598 [aff sub nom. Sun Oil Co. v. 
Dalzell Towing Co., 55 F.(2d) 63 (cert 
gr 52 S.Ct. 640)]. 


60. The Dalzellite, supra; The W. 
So ae ee 294 F. 908 [aff 294 F, 
if 


{a] Tllustrations.—(1) Where a 
tow proceeds under her own steam 
accompanied by tugs assisting her, 
and the master of one of the tugs is 
aboard the steamer in charge of nav- 
igation, if the steamer strands with- 
out fault of any tug but through 
fault of the tug master navigating 
from the steamer, no tug may be held 
for resultant damage. The Dalzellite, 
48 F.(2d) 598 [aff sub nom. Sun Oil 
Co. v. Dalzell Towing Co., 55 F.(2d) 
63, cert gr 52 S.Ct. 640]. (2) For or- 
ders of a tug master to a towed 
steamer while aboard her in charge 
of operations, which steamer came 
into collision with a pier while being 
towed through a gap into a basin, the 
tugs could not be held responsible in 
rem. The W. S. Holbrook, 294 F. 908 
[aff 294 F. 911]. 


61. The W. S. Holbrook, supra; 
The Edward G. Murray, 278 F. 895. 


[a] Obeying clearly erroneous or- 
der.—A tug which took a line over the 
stern of a steamer being moved from 
dry dock to a pier out of a narrow 
basin, instead of hanging on behind 
to help steer her out of the gap, was 
liable for damage to the ship in a re- 
sulting collision, although acting in 
strict obedience to the orders of one 
in control of several tugs engaged in 
the removal, the master of the tug 
not being justified in blind acquies- 
cence in anything so plainly wrong. 
The Edward G. Murray, 278 F. 895. 


62. The’ W. S. Holbrook, 294 F, 908 
{aff 294 F. 911]. 


[a] Tug’s negligence apart from 
orders of tug master aboard tow ren- 
ders her liable in rem. The W. S. 
Holbrook, 294 F. 908 [aff 294 F. 911]. 


Mk Bates v. The Madison, 18 Mo. 


64 The R. F. Cahill, 20 F.Cas.No. 


11,735, 9 Ben. 352. : 
65. The Rochester, 16 F.(2d) 126. 


Negligence of tow as defense see 
supra § 121. 


66. The J. L. Hasbrouck, 13 F.Cas. 
No. 7,324, 5 Ben. 244 [aff 13 F.Cas.No. 
7,326, 14 Blatchf. 30] (holding that 
the owners of the cargo, if they have 
a claim against anybody for such 
damage, must look for it to the own- 
ers of the tow). 


Liability of tow see infra § 189. 


67. The Redmar, 51 F.(2d) 501; 
The Edward G. Murray, 278 F. 895; 
The Defender, 208 F. 836; The W. G. 
Mason, 142 F. 913, 74 C.C.A. 83 [rev 
131 F. 632]; The Arturo, 6 F. 308. 


[a] Tllustration.—Where several 
tugs were under the direction of one 
person employed to move a steamer 
from one point to another, but each in 
performing the duty assigned her was 
exclusively under the control of her 
own master and acted independently 
in doing her part of the work, liabil- 
ity in rem must be first ascertained 
by inquiring what if any maritime 
tort any tug committed. The Ed- 
ward G. Murray, 278 F. 895. 


[b] Make-up of tow.—A helper 
tug, acting under orders of the tug 
negligently making up the tow, was 
not liable for damages to a barge due 
to improper arrangement of the towed 
boats. The Redmar, 51 F.(2d) 501. 


[ec] Stranding.—Where a tug and 
a launch were jointly engaged in the 
towage of a barkentine, and the tow 
stranded as a result of the negligence 
of the tug in which the launch did not 
participate, the latter having cast off 
her line and gone to the bow of the 
tow without yet having again made 
fast when the tow stranded, the 
launch was not liable but the tug 
was. The Defender, 208 F, 836. 


68. The W. G. Mason, 142 F, 913, 
74 C.C.A. 83 [rev 181 F. 632]. Com- 
pare The Rescue, 74 F, 847; The Em- 
peror, 61 F. 990; The Express, 52 F. 
890, 3 C.C.A. 342 [motion den 59 RB, 
476, 8 C.C.A, 182]; The Bordentown, 
40 F. 682 (in all of which cases it 
seems to be held that two tugs en- 
gaged in towing a ship, under a con- 
tract with one having charge of their 


services, and under the joint and con- 
current command of their masters, 
are to be treated as one vessel or 
party, so as to make them jointly li- 
able for negligent navigation result- 
ing in damage to the tow). 


69. The Mason, 221 F. 799; The 
Dauntless, 212 F. 455 [aff sub nom. 
Shipowners’ & Merchants’ Tugboat 
Co. v. Hammond Lumber Co., 218 F. 
161, 134 C.C.A. 575]; The Anthracite, 
168 F. 693, 94 C.C.A. 179 [cert den 29 
S.Ct. 702, 214 U.S. 522, 53 L.Ed. 1067, 
ang aff 162 F. 384]; The Arturo, 6 F. 
308. 


[a] Under statute for limited H- 
ability (U. S. Rev. St. [1878] § 4283), 
it might be impossible to recover the 
whole loss; but to the extent of the 
value of the tugs there would be a 
remedy in rem. The Arturo, 6 F. 308. 


[b] Ownership of tugs (1) would 
not be material, except as regards the 
limitation of personal liability. The 
Arturo, 6 EF. 308. (2) If the tugs were 
owned, borrowed, or hired by the con- 
tractor, their liability in rem would 
be the same. The Arturo, supra. 


70. The Anthracite, 168 F. 693, 94 
C.C.A, 179 [cert den 29 S.Ct.'702, 214 
eRe) 53 L.Ed. 1067, and aff 162 

. oO . 


71. The Syracuse, 36 F. 830. 


72. The HE. A. Packer, 22 EF. 668 
[rev on other grounds 28 F. 156]. 


7S The Clematis, 5 F.Cas.No. 2,- 
875, Brown Adm. 4382. 


74 The Clematis, supra. 


[a] Where tug is compelled to 
turn her tow over to another tug to 
complete the trip, the latter is liable 
to the tow for the negligent perform- 
ance of her duty, although there is no 
privity of contract between them. 
The Clematis, 5 F.Cas.No. 2,875, 
Brown Adm, 432. 


75. Liability of third parties gen- 
erally for damage to tug, tow or car- 
go see infra § 195. 


76. The Catawissa, 213 F. 14, 129 
CG Asse 


77. Stipulation making tug and 
tow one vessel as exonerating tug see 
infra § 152. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ed nee 
-[§§ 143-147 


: 


a re 
a) . 


: §§ 147-151] 


- tug and tow jointly participate in their control and 
management, each is liable for its own negligence 
causing injury to the tow,’® and in a proper case 
damages will be divided between them.7® 


[§ 148] 2. Owners, Charterers, and Hirers of 
Tugs*°—a. Liability of Tug Owner Generally. The 
owner of a tug may be held personally liable for 
damage resulting from negligence of his agents in 

_ Connection with towage service,*! and where tugs 

_ belonging to different owners are used in successive 
towage, each owner is responsible for negligence of 
his employees contributing to damage of the tow.*2 


[§ 149] b. Under Charter or Other Agreement 
as to Use of Tug. The charterer of a tug is liable 
for the damage caused to her tow by the inefficiency 
and negligent management of the tug,®* unless the 
owner retains the possession and general control, 
and the direction of the master and crew.’* 
er of a tug who charters its use to render towage 
service, himself furnishing master and crew, is re- 

- sponsible for their acts within the scope of their 
employment,*> and liable for damage to the tow 
resulting from negligence of the tug’s master.’® 
Where a tug is owned by one and hired by a third 
__ party to execute the latter’s towage contract, the own- 


78. The Kunkle Bros., 211 F. 540. 
79. See supra §§ 121-132. 
80. Liability of charterer and own- 


er of vessels generaliy: 
For damage to: 
Cargo see Shipping §§ 308-314. 


Vessel: 
Liability of charterer generally 


7 see Shipping §§ 315-318. 
= Liability of charterer of vessel 
without motive power see Ship- 
ping § 319. ; 
Under agreement making charterer 
owner pro hac vice see Shipping §§ 
224-2438, 


81. Coastwise Transp. Corporation 
' v. U. S., 43 F.(2d) 401; The Edward 
mG. Murray, 278 F. 895. 


fa] Ilustrations.—(1) A tug own- 
er, Who undertook to move a steamer 
from a slip to a pier and sent an em- 
ployee to do the job, was responsible 
as principal for such employee’s neg- 
- ligence in controlling several tugs 
called upon to move the steamer, even 
- though the employee held a license as 
- master and pilot, and although he de- 
- manded and received from the steam- 
 er’s operators five dollars for his 
services, such payment being a mere 
gratuity. The Edward G. Murray, 278 
 F. 895. (2) The government, as the 
owner of a tug towing a steamer, was 
solely at fault for grounding on a 
~ well-known and charted shoal outside 
 .the main channel, the tug master be- 
ing in control of the operation of 
docking the steamer. Coastwise 
-Transp. Corporation v. U. S., 43 
(2d) 401, 


4 
: [b] Service held to constitute tow- 
: 
é 


‘ 


_age—A government tug whose officer 

took charge of the navigation of a 
steamer while taking her to a dock 
~ was held to have assumed towage du- 
ties, and not merely to have under- 
- taken service of assistance in dock- 
ing. Coastwise Transp. Corporation 
mevy. U. S.. 43 F.(2d) 401. 


82. Bisso Towboat Co, v. Alabama 
4 & New Orleans Transp. Co., 271 F. 
658. 

[63 Cc. J.—5] 
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of such master, 


the hired tugs.°° 


The own- 


diction.°+ 


[a] MTlustration.—A towing com- 
pany, which contracted for towing, 
and a second company, which it em- 
ployed to complete the towage when 
its own tug broke down, both were in 
fault for loss of the tow, consisting 
of three seaworthy barges with deck 
loads of clamshells, which Gapsized 
and sunk while being towed down the 
Mississippi at night, on evidence 
showing that, when the second tug 
came to take charge of the tow at 
night, the watchmen of the barges 
were absent, but that on instruc- 
tions of the agent of the first com- 
pany the tug made up the tow and 
proceeded without anyone on board, 
and that the capsizing was due to the 
excessive speed of the tug, which 
caused the cargoes to shift, and the 
absence of watchmen on_ board, 
whose duty it would have been to 
report the fact and to keep the car- 
goes trimmed. Bisso Towboat Co. v. 
Alabama & New Orleans Transp. Co., 
271 FEF. 658. 


83. The Nat HE. Sutton, 42 F.(2d) 
229: The Ratata, [1898] A.C. 513. 
[a] Illustration.—Where  appel- 


lants, a port and harbour authority, 
undertook the towage of the respond- 
ents’ vessel up their river by a par- 
ticular tide, and the respondents’ ves- 
sel was preceded by two smaller ves- 
sels each in charge of a tug, and the 
leading tug, from some cause not ex- 
plained by the appellants, was so 
long in accomplishing the journey 
that the respondents’ vessel was 
stranded and damaged by reason of 
the fall in the tide, and the tugs 
were hired for the purpose by the ap- 
pellants, the time and order of de- 
parture of the several vessels being 
arranged by the harbour-master, the 
servant of the appellants, the appel- 
lants were liable for the damage 
caused to the respondents’ vessel. 
The Ratata, [1898] A.C. 513. 


84. Bissell v. Torrey, 60 N.Y. 635 
{aff 65 Barb. 188]. 


85. Gormley  v. 
hart Co., 234 F. 478. 


86. Gormley v. 
hart Co., supra. 


Thompson-Lock- 


Thompson-Lock- 
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er of the tug is primarily liable for damage to the 
tow resulting from unseaworthiness of the tug,®7 and 
the third party hiring the tug is secondarily liable 
for such damage.*§ 
tugs of another concern to fulfill its towage contract, 
such company is liable for any fault of the master 
of a hired tug while aboard the towed vessel direct- 
ing operations,®® although, in the absence of fault 


Where a towing company hires 


and where libelant seeks to hold 


the towing company only for such fault, the tow- 
ing company will not be liable for negligence of 


One hiring tug on behalf of charterer, not bound 
to furnish towage, is not liable for damage to the 
tow resulting from the tug’s negligence. 


[§ 150] 3. Liability of Tug Owner’s Employees, 
While tug owners are responsible to others for the 
acts of their servants, they cannot hold the latter 
responsible to themselves for the negligence of each 
other, resulting in damages to vessels in tow.°? 


[§ 151] O. Actions and Proceedings®?—1. Juris- 
Subject to general rules,®® jurisdiction 
in rem against a tug is exclusive in the federal courts, 
and any act of a state legislature purporting to 
confer it upon a state court is unconstitutional.®® 


87. In re Reichert Towing Line, 
251 F. 214, 163 C.C.A. 370 [cert den 
39 S.Ct. 9, 248 U.S. 565, 63 L.Hd. 424]. 


88. In re Reichert Towing Line, 
supra. 
89. The W. S. Holbrook, 294 F. 908 


{aff 294 Ff. 911]. 


sO. The W. S. Holbrook, supra. 
91. The Defender, 208 F. 836. 
[a] Tllustration.—A provision of 


a charter party of a vessel to carry a 
cargo of lumber, giving the charterer 
the right to load at more than one 
mill by paying the extra cost of tow- 
age, did not require the charterer to 
furnish the towing tug, and where a 
mill company hired a tug on behalf 
of the charterer, and there was not 
sufficient evidence to prove an agree- 
ment between such company and the 
master of the tow by which such com- 
pany was to furnish the tug, but it 
appeared all the master and such 
company contemplated was a com- 
pliance with the charter, the mill 
company was not liable in a libel in’ 
personam for damage to the tow from 
negligence of the tug. The Defender, 
208 F. 836. ; 


Beer Davis v. Houren, 6 Rob. (La.) 


93. Admiralty procedure and prac- 
tice generally see Admiralty §§ 129- 
sou 


94. In admiralty generally see Ad- 
miralty §§ 16-128. 


95. See Admiralty §§ 28-31, 


96. Baird v. Daly, 57 N.Y. 236, 15 
Am.R. 488. 


[a] In England and Canada (1) it 
has been held that the admiralty court 
eannot entertain a cause of damage 
to a tow, arising from the negligence 
of the towing vessel, where no col- 
lision between vessels occurs. The 
Robert Pow, Brown & L. 99, 167 Re+ 
print 313;.The Sir S. I. -'Tilley, 8 
Can.L.T. 156. See also The Hnergy, 
L. R. 3 A&E. 48; The Night Watch, 
8 Jur.N.S. 1161. (2) Moreover, a tug 
is not liable to be proceeded against 
in rem for damage unless her owners 
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' 


On the other hand, jurisdiction over the person in 

such cases of maritime tort is not exclusively vested 

in a court of admiralty, but state courts have con- 
current jurisdiction.®* 


[§ 152] 2. Nature of Action and Form of Rem- 
edy. The right of action for damages to a tow from 
negligence of the tug does not rest upon breach of 
contract but has a sufficient foundation in: tort,°® 
and the action is properly brought ex delicto.®® Or- 
dinarily, suits for damages for the negligent per- 
formance of a towage contract may be’ either in 
personam or in rem,! although where, by agree- 
ment, tug and tow become one vessel as between 
themselves, there is no remedy in rem against the 
tug for damages to the tow.? It has been held that 
the two forms of proceeding should not be joined, 
but if no objection is made, the appellate court will 
not interfere.® 


[§ 153] 3. Time To Sue. Although admiralty 
courts may not be bound by any limitations as to 
time of bringing suit,* a libel against the tower for 
damage to the tow will be dismissed where there was 
unreasonable delay on the part of libelant.® Delay 
which would otherwise be regarded as unreasonable 
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[§§ 151-156 


may be excused by absence of the towing vessel | 
from the district. where suit should be brought.° 


[§ 154] 4. Parties’"—a. Plaintiff. Where, by the 
negligence of a tug, the tow and her cargo are dam- 
aged or lost, the owners of the cargo may, if they 
see fit, join with the owners of the tow in an action 
against the tug,® or they may sue separately, at 
their election.?® 


[§ 155] b. Defendant. Where a tow is injured 
without its own fault, through the negligence of 
some one of other vessels, the suit ought to be 


against all, unless some are clearly not liable, in 


‘order that the respective rights of the parties may 


be determined in a single suit.*° 


[§ 156] 5. Pleading't—a. In General. A libel for 
damages caused by the negligent performance of a 
towage contract should state the particular acts of 
negligence and misconduct on the part of the tug 
which produced the injury.1? But an omission to 
state some facts which prove to be material but 
which cannot have occasioned any surprise to the 
opposite party will not be allowed to work any in- 
jury to the libelant, if the court can see that. there 
was no design on his part in omitting to state them.** 


at the time of the accident are per- 
sonally liable, and could be proceeded 
against in personam for the damage. 
The Tasmania, 13 P.D. 110 (where the 
injury was caused by collision). 


97. Baird v. Daly, 57 N.Y. 236, 15 
Am.R. 488. ; 


{a] Legislation of congress on 
the whole subject shows that it was 
intended in personal suits to allow a 
party to seek redress in the admiralty 
court, if he sees fit to do so, but not 
to make such a course compulsory in 
any case where the common law is 
competent to give him a remedy. 
And this jurisdiction saved to the 
state courts by the judiciary act of 
ATSINCLU. S.a St. Atala p76. $9) wis 
not limited, restricted, or qualified by 
the act of March 8, 1851 (9 U. S. St. 
at L. p 635), “to limit the Liability 
of Ship Owners,” etc., unless appro- 
priate proceedings are taken there- 
under by a party interested to avail 
himself of the benefit thereof; and 
hence the courts of a state have juris- 
diction of an action for damages re- 
sulting from the unskillful operation 
of a tug. Baird v. Daly, 57 N.Y. 236, 
15 Am.R. 488 [rev 4 Lans. 426]. 


98. The John G. Stevens, 18 S.Ct. 
544, 170 U.S. 113, 42 L.Ed. 969; The 
Quickstep v. Byrne, 9 Wall. (U.S.) 665, 
19 L.Ed. 767; The W. G. Mason, 142 
EF. 913, 74 C.C.A. 83 [rev 131 F. 632]; 
The Temple Emery, 122 F. 180; The 
Startle, 115 F. 555; The M. Vander- 
cook, 24 F. 472; The Frank G. Fowler, 
17 F. 653, 21 Blatchf. 410; The Lib- 
erty No. 4, 7 F. 226; The Arturo, 6 
F, 308; The Clematis, 5 F.Cas.No, 2,- 
875, Brown Adm. 432; The Deer, 7 F. 
Cas.No. 3,787, 4 Ben. 352; Bissel v. 
Torrey, 65 Barb. 188 [aff 60 N.Y. 635]. 
Contra Goodwin vy. The C. Durant, 10 
FiCas.No. 5,652. . ° 


{a] Tllustrations.—(1) The liabil- 
ity of a tug for injuries to her tow 
arises from the nature of the service, 
and exists, although the contract of 
towage is not made immediately be- 
tween tug and tow. Jennings v. Mul- 
ler, 13 F.Cas.No. 7,282. (2) The fact 
that towage is performed under a 
contract does not make negligence in 
performing such towage any the less 


a tort. The Brooklyn, 4 F.Cas.No. 
1,938, 2 Ben. 547. 


99. U. S. v. Port of Portland, 300 
F. 724; Ashmore v. Pennsylvania 
Pe aes Towing, etc., Co., 28 N.J.Law 


[a] Tort is proper form of action 
against the owners of a towboat for 
the negligence of their agents, al- 
though there may be an express con- 
tract in regard to the towage. Ash- 
more v. Pennsylvania Steam Towing, 
etc., Co., 28 N.J.Law 180. 


1. Baird v. Daly, 57 N.Y. 236, 15 
Am.R, 488. 


Exclusive jurisdiction of admiralty 
over suits in rem see supra § 151. 


2. The Nat E. Sutton, 42 F.(2d) 
229; The Dutchess, 16 F.(2d) 1003; 
The City of New Bern, 16 F.(2d) 506; 
The Dutchess, 15 F.(2d) 198. Com- 
pare The Pallas, 265 F. 847 (holding 
the tug liable and the barge master 
not guilty of contributory negligence 
barring recovery where barge was un- 
der a day by day charter to the same 
company that owned a tug, and her 
movements were entirely under the 
control of the charterer, although her 
master was appointed and paid by 
her owner, and the crew was hired 
and discharged by him, and the own- 
er was not chargeable with the barge 
master’s failure to forbid the move- 
ment of the barge stern foremost 
through a channel full of floating ice, 
and the master not negligent in fail- 
ing to apply preventers to protect the 
rudder on his own motion). 


[a] Agreement not shown.—An 
agreement of independent barge own- 
ers was held not to transfer to a tow- 
ing company dominion and control 
of the barges so as to preclude libel 
by the barge owners. The John BE. 
Soe pa 36 F.(2d) 821 [aff 40 F.(2d) 


3S. Atlantic Coast Steamship Co. v. 
Ue eee Transp. Co., 12 Can.Exch. 


4 See Admiralty § 240. 


5. Great Lakes Transp. Co. v. Hand 
& Johnson Tug Line, 289 F. 130. 


[a] Two years’ delay in giving no- 
tice and four years’ delay in bringing 
suit.—Where no notice of injuries 
claimed to have been suffered by a 
vessel because of the negligence of'a 
tug in towing it along a shoal was 
given for almost two years, and suit 
was not brought for nearly four 
years, the libel should be dismissed 
because of libelant’s unreasonable de- 
lay, precluding the tug owner from 
having any opportunity to investi- 
gate the nature of the damage or the 
cause of the injury. Great Lakes 
Transp. Co. v. Hand & Johnson Tug 
Line, 289 FE. 130. 


6. The Atlantic, 262 F. 405. 


[a] WWiustration.—Where  libelant 
gave notice of injury to his motor 
boat soon after it occurred, but did 
not libel the towing schooner until 
about four years later, such delay 
was excusable where it appeared that 
for most of such period the towing 
vessel had been absent from the dis- 
trict in which the towage contract 
was made and in which the owner of 
the tow and the party in charge 
thereof were domiciled. The Atlantic, 
262 F. 405. 


7. In admiralty generally see Ad- 
miralty §§ 145-153. 


& The City of Hartford v. Ride- 
out, 97 U.S. 323, 24 L.Ed. 930. 


9 The City of Hartford vy. Ride- 
Pes) supra; The Liberty No. 4, 7 F. 


10. The Marshall, 12 F. 921. 


Il. In admiralty generally see Ad-- 
miralty §§ 183-229. 


12. The Syracuse v. Langley, 
Wall. (U.S.) 167, 20 L.Hd. 382; 
Quickstep v. Byrne, 9 Wall. 
665, 19 L.Ed. 767. 


[a] Sibel insufficient to show neg- 
ligence of a tug in the second strand- 
ing of a tow which was in part the 
result of the first stranding due to 
the tug’s negligence. Pope v. Pacific, 
3 Hawaii Fed. 201. 


13. The Syracuse y. Langley, 12 
Wall. (U.S.) 167, 20 L.Ed. 382; The 
Quickstep _v. Byrne, 9 Wall. (U.S.) 
665, 19 L.Ed. 767. 


12 
The 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 157] b. Amendments. 


party.+® 


_ [§ 158] 6. Issues, Proof, and Variance. 
is no doctrine of mere technical variance in the ad- 
miralty, although there must be a substantial agree- 
ment between pleadings and proof,!® and, subject 
to the rule above stated, it is the duty of the court 
to extract the real case from the whole record, and 


decide accordingly.17 


[§ 159] 7. Evidence’8—a, Burden of Proof}? and 
Presumptions—(1) General Rules—(a) Burden of 
The burden rests upon the tow to prove 
that its loss or injury was due to negligence or other 
fault on the part of the tug in order to render the 
tower lable therefor,?° and in this connection it 
has been pointed out that the burden rests on libelant 


Proof. 


14 The Morton, 17 F.Cas.No. 9,- 
864, Brown Adm. 137. 


[a] Averment of negligence.— 
Where a libel charges that the exist- 
ence of a sunken pier was known to 
the tug, and that, instead of avoiding 
it, the tug towed the barge onto it, but 
does not aver that it was done negli- 
gently, and the answer avers that the 
accident was not the result of any 
negligence on the part of the tug, and 
the case is tried on those pleadings, 
libelant may amend the libel, by aver- 
ring negligence, and thus accepting 
the issue tendered by complainant, 
and the issue which was in fact tried. 
ae Deer, 7 F.Cas.No. 3,737, 4 Ben. 
352. 


[b]. Amendments in matters of 
form may be made at any time to suit 
the cause of action actually set forth 
in the libel. The Enterprise, 8 F.Cas. 
No. 4,500, 3 Wall.Jr. 58. 


15. The Morton, 17 F.Cas.No. 9,- 
864, Brown Adm. 137. 


16. See Admiralty § 229. 


Amendment of pleadings see su- 
pra § 157. 


17. The Syracuse, 12 Wall. (U.S.) 
167, 20 L.Ed. 382. 


18. In admiralty generally see Ad- 
miralty §§ 248-260. 


19. To show special contract see 
supra § 137. 


20. Stevens v. The White City, 52 
S.ct. 347 [aff 48 F.(2d) 557 (rev sub 
35 F.(2d) 1006)]; 
The Burlington v. Ford, 11 S.Ct. 138, 
137 U.S. 386, 34 L.Ed. 731; The Wil- 
liam H. Webb v. Barling, 14 Wall. (U. 
S.) 406, 20 L.Ed. 774; The Herkimer, 
52 F.(2d) 41 [rev sub nom. Norris 
Grain Co. of New York vy. Empire 
Canal Corporation, 42 F.(2d) 482, and 
cert den 52 S.Ct. 42, 284 U.S. 665, 76 
L.Ed. 563]; The Perseverance, 49 F. 
(2d) 785; The Perth Amboy, 48 F.(2d) 
640; The Lizzie D. Shaw, 47 F.(2d) 
820; The A. L. Walker, 45 F.(2d) 621; 
The Radnor, 21 F.(2d) 982; South- 
gate v. Eastern Transp. Co., 21 F.(2d) 
47; Standard Oil Co. v. Shipowners’ 
& Merchants’ Tugboat Co., 17 F.(2d) 
366; The Tug John F. Lewis Co. v. 
‘Arundel Corporation, 15 F.(2d) 667; 
The Bronx, 14 F.(2d) 482 [aff 24 F. 
(2d) 1016]; The Sea Lion, 12 F.(2d) 
124, 126 [quot Cyc]; The Morning 
Star, 10 F.(2d) 538; The Ashwau- 
pemie, 3 F.(2d) 782; .The Mercury, 
291 F. 797 [rev on other grounds 2 
F.(2d) 325]; The W. H. Baldwin, 271 
#. 411; Aldrich v. Pennsylvania R. 
Co., 255 F. 330, 166 C.C.A. 500; The 


_[$ 157 In order that substan- 
tial justice may be done, the court will allow amend- 
ments to be made,** even at the hearing of an ap- 
peal, taking care that no injury be done to either 


“F. 1004, 100 C.C.A. 427]; 
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to prove both the fact of negligence”! and the exist- 
ence of a proximate causal relation between the neg- 
ligence and the injury.?2 
not shift during the trial;?% and while the introdue- 


The burden of proof does 


tion of evidence may give rise to a presumption of 


There 


fact putting upon the tower the burden of explain- 
ing a situation from which, in the absence of ex- 
planation, lability would be presumed,?‘ the fact 
that proof of negligence is often reached by such 
inferences or presumptions is not opposed to the 
always applicable rule of law that the burden of 
establishing his ease rests upon libelant.?5 


Where 


the tower has rebutted a prima facie case of neg- 


Atlantic City, 241 F. 62, 154 C.C.A. 62; 
The Hardy, 229 F. 985, 144 C.C.A. 267; 
The. R.-B. Little, 215 HW. 87, 181.C.C.A. 
395; The Kunkle Bros., 211 F. 540; 
Morris, ete., Dredging Co. v. Moran 
Towing, etc., Co., 163 F. 610 [aff 177 
The El Rio, 
162 F. 567; The Asher J. Hudson, 154 
F.-354, 83 C.C.A. 143 [aff 145 F. 781]; 
The Winnie, 149 F. 725, 79 C.C.A. 431 
[rev 137 F. 166]; The Britannia, 148 


F. 495; The Samuel E. Bouker, 141 
F. 480; The Thomas Wilson, 124 F. 
649; In re Moran, 120 F. 556; The 
Startle, 115 F. 555; The Pencoyd, 113 
F. 682; The Carbonero, 106 F. 329, 


45 C.C.A. 314; The Ravenscourt, 103 
F. 668 [aff 109 F. 660, 48 C.C.A. 596]; 
The W. H. Simpson, 80 F. 153, 25 C. 
C.A. 318; Munks v. Jackson, 66 F. 571, 
13 C.C.A. 641; Hubbell v. The Her- 
cules, 55 F. 120; Richter v. The Olive 
Baker, 40 F. 904; The Aurora v. The 
Republic, 25 EF. 778; The Mary, 14 
F. 584; The Adelia, 1 F.Cas.No. 79, 
1 Hask. 505: Brawley v. The Jim 
Watson, 4 F.Cas.No. 1,817, 2 Bond 
3856; The Brazos, 4 F.Cas.No. 1,821, 
14 Blatchf. 446; Dunn v. The Young 
America, 8 F.Cas.No. 4,178, 14 Phila. 
(Pa.) 532; The W. E. Gladwish, 29 
BL Cas Noss iio) 0) lds Dlatehen Te 20 he 
Mechanic v. Flanigan, 14 Phila. (Pa.) 
606. 


[a] Breach of duty.—The owner 
of a tow has the burden of showing 
that damage for which recovery is 
sought was caused by breach of duty 
imposed upon the towing vessel. 
Stevens v. The White City, 52 S.Ct. 
347 [aff 48 F.(2d) 557 (rev sub nom. 
The Drifter, 35 F.(2d) 1006)]. 


21. King v. Red Star Towing & 
Transportation Co., 48 F.(2d) 633. 


[a] Illustration.—Where libelant 
failed to prove that the tug owner 
was guilty of any negligence, it was 
unnecessary to go into the question 
of proximate cause of damage to the 
tow, as libelant had not sustained 
the burden of proof resting upon him 
to show negligence of the tower. King 
v. Red Star Towing & Transportation 
Co., 48 F.(2d) 633. 


22. The Perseverance, 49 F.(2d) 
785; Cleary Bros. v. Port Reading R. 
Co., 29 F.(2d) 495 [aff 25 F.(2d) 1701; 
The Radnor, 21 F.(2d) 982; Brigham 
v. Cornell Steamboat Co., 18 F.(2d) 
92; The Bear, 11 F.(2d) 607 [aff 11 
F.(2d) 608]. 


[a] In order to justify recovery 
“the tow must bear the burden of af- 
firmatively showing that the injury 
received was proximately caused by 
some act or omission of the tug, in- 


ligenece, the burden rests upon libelant to go for- 
ward with further evidence of negligence.?® 


As to fault of tow. Where a tug is guilty of neg- 
ligence, and there is an injury to a vessel in tow, 
the tug has the burden of proving that the injury 
was caused by the fault of the tow.?7 


consistent with that reasonable care 
and skill impliedly promised when the 
towage contract [was] concluded.” 
Brigham vy. Cornell Steamboat Co., 
18 F.(2d) 92, 98 [quot The Persever- 
ance, 49 F.(2d) 785, 788]. 


[b] Libelant has burden of prov- 
ing tower’s negligence not only one 
cause, but proximate cause, of the 
damage complained of. Cleary Bros. 
v. Port Reading R. Co., 29 F.(2d) 495 
[aff 25 F.(2d) 170]. 


23. Stevens v. The White City, 52 
S.Ct. 347 [aff 48 F.(2d) 557 (rev sub 
nom. The Drifter, 35 F.(2d) 1006)]; 
The Bronx, 86 F. 808. : 


24. The Betty, 278 F. 220; Gil- 
christ Transp. Co. v. Great Lakes 
Towing Co., 237 F. 482 [aff 248 


1019. 160 C.C.A. 362]; The Bronx, 
86 F. 808. 
[a]- Illustration.—When fault on 


the part of the tug, towing canal 
boats, was shown, claimant of the 
tug, to escape liability, has the bur- 
den of showing that such fault did 
not cause injury and damage to the 
canal boats. The Betty, 278 F. 220. 


Presumption of negligence from 
facts see infra § 160. 


25. Brigham v. Cornell Steamboat 
Co., 18 F.(2d) 92. 


26. Delaware Dredging Co. v. Gra- 
ham, 43 F.(2d) 852; The Sea Lion, 12 
F.(2d) 124. 


[a] As a matter of law, where, 
as soon as the circumstances of the 
sinking were shown, and they did not 
show negligence on the part of the 
tug, the burden of proof fell upon 
libelant to produce affirmative evi- 
dence of such negligence. Delaware 
Pe ae Co. v. Graham, 43 F.(2d) 
852. . 


27. The B. B. No. 21, 54 F.(2d) 
532; The Bartle Daly, 45 F.(2d) 605; 
The Vigilant, 10 F. 765; The Blanche 
Page, 3 F.Cas.No. 1,528, 4 Ben. 186; 
The David Morris, 7 F.Cas.No. 3,596, 
Brown Adm. 2738. 


[a] Intervening act of negligence, 
—In a suit against a tug for negli- 
gently leaving tows in an exposed 
berth, the burden of proving that the 
intervening act of negligence caused 
the loss was on the tower. The B. B. 
No. 21, 54 F.(2d) 5382. 


[b] Tow’s lack of anchors.—W here 
an improperly moored tow broke 
adrift and was damaged, the burden 
rested on the tower to prove as an 
affirmative defense that the tow’s 
failure to have and use anchors was 
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Mitigation of damages. A tug in fault for dam- 
age to her tow has the burden of showing that the 
actual results of its fault, as they in fact occurred, 
might have been diminished by diligence on the 
part of the tow.?® 


Defense of inevitable accident?® is one as to which 
the tower has the burden of proof.?° 


Excuse for abandonment of tow. The burden 
rests upon the tug to show an excuse for its aban- 
donment of the tow during a storm.*+ 


[§ 160] (b) Presumptions. Unlike the case of 
common earriers,?2 no presumption of negligence on 
the part of a tug arises from the mere fact of an 
injury to her tow;*? nor will such a presumption be 
raised by evidence showing that the tug received 
a tow in good order and delivered her in damaged 
condition.*+ But in some cases the undisputed cir- 
cumstances of the disaster may constitute a prima 
facie case of negligence, and put on the tug the 
duty of explanation.?® Such presumption applies 
in cases where no question is raised as to what caused 
the injury and where the circumstances are of such 
a character as to show that the thing which did 
happen would not have occurred unless there had 


the cause of the casualty, as such [ 538; 


failure was no defense if the use of 
anchors would not have prevented the 
ae The Bartle Daly, 45 F.(2d) 


28. The Gladiator, 79 F. 445, 25 C. 
C.A. 32 (holding, however, that if it 
appears that no efforts were made to 
mitigate the loss, when there’ was a 
reasonable probability that it might 
be mitigated, this omission, under 
some circumstances, raises such a 


Kunkle Bros., 
L162 BE. 567); 


Thomas Wilson, 
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The Ashwaubemie, 
U. S. v. Port of Portland, 300 F. 724; 
The W. H. Baldwin, 
Aldrich v. Pennsylvania R. Co., 
Hy S30 sy LOGnC CAA 500s 
City, 241 .Fy 625 154-2C.C. AY 625 
211 F. 540; 
The Winnie, 149 F, 725, 
19 CGAY 431 [rev £37) .- 166]: 

124 FB 
Moran, 120 F. 556; 
son, 80. 4 1535-257 C6. ClAa B18; 


The W. H. Simp- 


[§§ 159-161 


been negligence on the part of the tug,?* or where 
a misfortune occurs without any fault on the part 
of the tow under circumstances in which, if proper 
care is exercised in performing a similar service, 
such misfortune does not ordinarily oceur;** but 
does not apply where all the facts as to the cause 
of the accident are in dispute and where nothing 
occurred of itself tending to show that the tug 
was at fault;?% nor where the tower has accounted 
for the accident by showing a special emergency 
and definitely described movements consistent. with 
good seamanship.®® 

[§ 161] (2) Particular Applications—(a) Colli- 
sion. Under general rules,*® the tower has been 
held presumptively guilty of negligence casting the 
burden of rebuttal upon him where the tow was 
brought into collision with a moored or anchored 
vessel,41 or where collision resulted from the break- 
ing of a towing hawser.*? 

If vessel in tow by one tug collides with vessel 
in tow by another tug and is injured, and the two 
tugs are libeled in one proceeding in admiralty to 
recover damages for the injuries sustained, the bur- 
den of proof is on libelant to establish negligence 
against each tug separately ;#2 and admissions in the 


35. The Burlington, 11 S.Ct. 138, 
137 U.S. 386, 34 Hd. 9731; 
liam H. Webb v. Barling, 14 Wall. 
(U.S.) 406, 20 L.Ed. 774; Coastwise 
Transp. Corporation v. U. S., 43 F.(2d) 
401; Fhe Helen B. Moran, 255 F. 342; 
The Allegheny, 252 F. 6, 164 C.C.A. 
118; The E. E. Simpson, 60 F. 452, 9 
C.C.A. 66; Wilson v. Sibley, 36 F. 379; 
Sewell v. British Columbia Towing, 
ete:,-Co:, 9 Can.S-C. 527. 


{a] Injury held not to warrant in- 


38 F.(2d) 782; 
294 CR oa ls 
255 
The Atlantic 
The 
The El Rio, 


The 
649; In re 
Lane v. 
Wil- 


The Wil- 


presumption as relieves the original 
wrong-doer from showing by strict 
proof that the ultimate result could 
in fact have been avoided). 


29. See supra § 55. 


30. Petition of Red Star Towing, 
etc., Co., 30 F.(2d) 452 ie 30) EB. we 
454° (cert den 49 S.Ct. 265, 279 U.S 
844, 73 L.Ed. 989)]; Great Lakes Tow- 
ing Co. v. American Shipbuilding Co., 


243 EF. 849, 156 C.C.A, 361; The En- 
terprise, 228 F. 131. 
[a] Rule applied.—The burden 


rests on a tug to establish the de- 
fense of inevitable accident, to ex- 
onerate her from liability for the loss 
of a tow through the breaking of her 
rudder. The Enterprise, 228 F. 131. 


S31. The Clematis, 5 F.Cas.No. 2,- 
876, Brown Adm. 499. 


32. See Carriers § 568. 


[a] In Louisiana (1) a tug is held 
to be a common carrier (supra § 50 
text and note 19), (2) and hence, in 
case of injury to the tow, negligence 
on the part of. the tug is presumed, 
unless disproved (Creen v. Croce, 17 
La.Ann. 3; Adams v. New Orleans 
Tow-Boat Co., 11 La. 46; Smith v. 
Pierce, 1 La. 349; B. D. Wood & Bros. 
v. Harbor Towboat Co., McGloin 121). 


Tower not common carrier by 
on of authority see supra § 50. 


33. The Burlington v. Ford, 11 S. 
Oi 1s8 es JU. Saeee) a4 Sus: Woe 
The William H. Webb v. Barling, 14 
Wall. (U.S.) 406, 20 L.Ed. 774; The 
Lizzie D. Shaw, 47. F.(2d) 820: The 
Radnor, 21 F.(2d) 982; Southgate v. 
Eastern Transp. Co; 21> (2d) (47 
The Sea Lion, 12 F. (2a) 124, 126 [quot 
Cyc]; The Morning Star, 10 F.(2d) 


The A. R. Robinson, 57 F. 667; 
son v. Sibley, 36 F. 379. 


[a] “Happening of an accident to 
a tow does not of itself raise any pre- 
sumption of negligence on the part of 
the tug.’ Southgate v. Eastern 
Pranspa HOOm ali aGcO) ama gee soe. sebO: 
same effect The Lizzie D. Shaw, 47 F. 
(2a) 820, 823; The Atlantic City, 241 
FE. 62, 64, 154 C.C.A. 62. 


{[b] ‘Mere loss of the tow raises 
no presumption of fault against the 


tug.” The Morning Star, 10 F.(2d) 
538, 539. 
[ce] “The one fact of injury to the 


tow raises no presumption of fault.” 
The W. H. Baldwin, 271 F. 411, 413. 
To same effect U. S. v. Port of Port- 
land, 300 F. 724, 727. 


[ad] “Unlike the case of common 
carriers, damage sustained by the tow 
does not ordinarily raise a presump- 
tion that the tug has been in fault.” 
The Kunkle Bros., 211 F. 540, 543. 


34 Stevens v. The White City, 52 
S.Ct. 347 [aff 48 F.(2d) 557 (rev sub 
nom. The Drifter, 85 F.(2d) 1006)]. 
But see The Seven Sons, 29 F 543 
(holding that, where the tow, deliy- 
ered to the tug in good order, reaches 
her destination in a sinking condition, 
negligence will be presumed on the 
part of the tower and the burden 
rests on him to explain the tow’s con- 
dition). 


“The mere fact that the Drifter 
[tow] was in good order when re- 
ceived by respondent and in damaged 
condition when delivered does not 
raise any presumption of fault.” The 
White City, 52 S.Ct. 347, 350 [aff 48 
F.(2d) 557 (rev sub nom. The Drifter, 
35 F.(2d) 1006)]. 


a re ee ee 
For later cases, developments and changes in the law see Annotations, same title and section number, 


ference of fault or negligence of tug 
under facts.—The White City, 52 S. 
Ct. 347 [aff 48 F.(2d) 557 (rev sub 
nom, The Drifter, 35 F.(2d) 1006)]. 


36. Pederson v. John D. Spreckles, 
ete, Cog 8th) 2938; Sh eC OuA couse 


37. The Clarence P. Howland, 16 
F.(2d) 25;*"Kiernan v. Lake Champlain 
Transp. ‘Co, 2738 Ge 499) thes Wee 
Mason, 142 F. -913,-74 -C:C. A. 83: 


88. Pederson v. The John D. 
Spreckles, etc., Co., 87 EF. 988, 31 C. 
C.A. 308. 


39. Baltimore, etc., Barge Co. v. 
Knickerbocker Steam Towage Co., 170 
EY. 442, 95 C.C.A. 612. 


[a] In such case all presumption 
of negligence from mere fact of acci- 
dent disappears,’ and the burden is 
cast upon libelant to establish neg- 
ligence by a clear preponderance of 
proof. Baltimore, etc., Barge Co. v. 
Knickerbocker Steam Towage Co:, 170 
By. 442,95 °C. CAs 612. 


40. See supra §§ 159, 160. 


41. The Delaware, 20 F. 797; Nel- 
son v. Goliah, 17 F.Cas.No. 10,106, 
Hoff.Op. 481. 


[a] Iustration.—Where libelant’s 
boat was wholly under contraql of the 
tug and powerless to help herself, and 
was brought into collision with a ves- 
sel at anchor, the occurrence suggest- 
ed an inference of negligence on the 
part of the tug which it devolved on 
or to repel. The Delaware, 20 F. 
797. 


42. The Washington Irving, 250 F. 
U9; LOS "COLAC OE 


43. The L. P. Dayton, ue S.Ct. 568, 
120 U.S. 337, 30 L.Ed. 66 


$e 
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§§ 161-163] 


answer on the part of one tug cannot be used against 
the other tug to relieve the injured vessel of this 


burden.4* 


{§ 162] (b) Foundering. The mere fact that the 
tow foundered is insufficient to raise a presumption 
of negligence against the tug,*® and the burden rests 
upon libelant to prove that the tower was at fault 
Where, however, 
the facts are such as to raise a presumption of neg- 
ligenee against the tug, the burden rests upon the 
tower. to show facts explaining and exculpating him 
from liability for the sinking of the tow.** 


for the foundering of the tow.*® 


Where tow sinks during deviation,+® or following 
delay,*® or other breach of duty®® by the tug, the 
burden rests upon the tug to show that the founder- 
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tion or delay. 


Obstructions. 
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[§ 163] (c) Grounding, Stranding, and Striking 
In accordance with general rules,°? 
the mere faet that the tow stranded does not raise a 
presumption of negligence against the tug,®°? and 
the burden rests upon libelant to prove that the 
grounding or stranding of the tow,®* or its striking 
of a stationary structure,®* resulted from negligence 
of the tug; although where the facts are such as 
to raise a presumption of negligence against the 
tug, the burden of showing an exculpatory explana- 
tion rests upon the tower,°® as where the tow ground- 


ed or stranded outside the regular course or chan- 


ing would have occurred irrespective of such devia- 


44. The L. P. Dayton, supra. 


Liability of third parties for dam- 
Pane Ae tug, tow and cargo see infra 
£915. 


45. The Senator Rice, 15 F.(2d) 
882 [aff 15 F.(2d) 883]; The Bear, 11 
F.(2d) 607, 608 [aff 11 F.(2d) 608]. 


“No presumption of liability arises 
against the tug because of the sink- 
ing of the barge.’’ The Bear, supra. 


[a]. Bes ipsa loquitur inapplica- 
ble.—Where a heavily loaded lighter 
in tow of a tug capsized at a time 
when the vessel was proceeding at a 
rate not in excess of three miles an 
hour, and there was nothing to show 
negligence on the part of the tug, the 
doctrine of res ipsa loquitur does not 
apply, and will not support a recov- 
ery against the tug. The Edgar F. 
Coney, 250 F. 271. 


46. The Senator Rice, 15 F.(2d) 
882 [aff 15 F.(2d) 883]; The Bear, 11 
F.(2d) 607 [aff 11 F.¢2d) 608]. 


[a] Burden not sustained by the 
mere theory of libelant that the tow- 
line was too long and by its excessive 
weight caused the tow to sink by the 
head so that she took in water and 
foundered, where there was no af- 
firmative proof of negligence. The 
Radnor, 21 F.(2d) 982. 


47. Henry Du Bois Sons Co. v. 
Pennsylvania R. Co., 47 F.(2d) 172. 


[a] Abandonment of leaking barge. 
—A tug, after proof of the sinking 
of a barge taken out of a tow and 
abandoned in a leaking condition, had 
the burden of proving that no reason- 
able effort on her part would have 
kept the tow afloat and that the 
foundering was not caused by her 
negligence. Henry Du Bois Sons Co. 
vy. Pennsylvania R. Co., 47 F.(2d) 172. 


48. Phillips v. The Sarah, 38 F. 
252. 


[a] Where apparently seaworthy 
tow sprang leak in smooth water and 
capsized, and the disaster occurred 
while the tug was violating her duty 
by deviating from the agreed route, 
the tug must prove that the disaster 
was unavoidable, and the court. will 
not exonerate the tug on a mere guess 
that the leakage would have occurred 


in the absence of deviation. Phillips 
v. The Sarah, 38 F, 252. 
49. The W. E. Cheney, 29 F.Cas. 


No. 17,344, 6 Ben. 178. 


[a] Where tug leaves her tow to 
take other employment, and the tow 
is sunk after resumption of towage, 
in a sudden storm which might other- 
wise have been avoided, the burden is 
on the tug to prove that conditions 
necessitated her postponing comple- 


tion of the trip as agreed, and that 
there was no time prior to the date 
selected when she could have com- 
pleted the towage without encounter- 
ing storms. The W. E. Cheney, 29 
F.Cas.No. 17,344, 6 Ben. 178. 


50. Coleman yv. Aiken, 242 F. 239, 
155) -Ci Cs A=—79. 


[a] Lack of available coal.— 
Where a tug failed to perform its du- 
ties toward its tow, through starting 
the trip with an insufficient amount 
of coal aboard the tug and was un- 
able to transship coal from tows to 
the tug at sea, and the tow was aban- 
doned and lost, it was not necessary 
to recovery against it that libelant 
show that, if the tug had performed 
its duty, the tow would have been 
saved or recovered, the burden being 
on the tower to show that perform- 
ance of its duty would have been 
without avail. Coleman vy. Aiken, 242 
H23: 9, bb. OcAn (C9: 


51. See supra §§ 159, 160. 


52. The Atlantic City, 241 F. 62, 
154 C.C.A. 62. 


53. The Tug John F. Lewis Co. v. 
Arundel Corporation, 15 F.(2d) 667; 
The New Windsor, 13 F.(2d) 925 [aff 
sub nom. U. 8. v. Jacksonville For- 
warding Co., 18 F.(2d) 39]; The At- 
lantic City, 241 F. 62, 154 G.C.A. 62. 


[a] Rule applied.—Libelant has 
the burden of proving an allegation 
that the grounding of a vessel and 
consequent damage was the result of 
negligence and unskillfulness of per- 
sons in charge of tugs moving it from 
a dock to the main channel. The New 
Windsor, 13 F.(2d) 925 [aff sub nom. 
U. S. v. Jacksonville Forwarding Co., 
18 F.(2d) 39]. ' 


54. The Mattie, 5 F.(2d) 998 [aff 
5 F.(2d) 1001]. 


[a] Bridge abutment.—Libelant 
seeking damages, from collision of a 
tow with an abutment of a bridge, 
either through negligence of the tug 
or negligence of a pile driver, in vio- 
lating Act March 38, 1899 § 15 (Comp. 
St. § 9920), has the burden of prov- 
ing negligence. The Mattie, 5 F.(2d) 
998 [aff 5 F.(2d) 1001] (where bur- 
den was sustained). 


55. See infra text and notes 56- 
62. 


56. The William H. Webb v. Bar- 
ling, 14 Wall. (U.S.) 406, 20 L.Ed. 
774; The Perth Amboy, 48 F.(2d) 640; 
The R. Lenahan, Jr., 43 F.(2d) 858 
[rev on other grounds 48 F.(2d) 110, 
and cert den Cowles v. Reddy, 52 S. 
Ct. 13]; The W. G. Mason, 142 F. 913, 
T4 CGA. 83 frev 131. fF: 6321; Burr 
v. Knickerbocker Steam Towage Co., 
132-9, 248.65 'C-C.Al 554; The-kal- 


nel,°* or was run aground in an apparently safe 
channel,®* harbor,®® or river,®°® or struck upon a 
well-known obstruction,®®° or where, without ap- 


kaska, 107 F. 959, 47 C.C.A. 100; The 
Meréchal Suchet, [1911] P. 1. 


[a] Outside navigable channel.— 
A tug permitting barges to strand 
outside a navigable channel is prima 
facie at fault, and the burden rests 
upon it satisfactorily to explain the 
mishap. The-R. Lenahan, Jr., 43 F. 
(2d) 858 [rev on other grounds 48 F. 
(2d) 110, and cert den Cowles v. Red- 
dy; 52-S8.Ct. 13]. 


[b] Wrong side of channel.—Pvi- 
dence of damage to a barge by strand- 
ing on well-known shoals on the 
wrong side of a charted channel 
makes out prima facie negligence, 
shifting the burden to the tug ‘so to 
explain the disaster as to exonerate 
it from liability. The Perth Amboy, 
48 F.(2d) 640. 


57. The Westerly, 249 F. 938, 162 
C.C.A. 136; The James H. Brewster, 
ae nan 77; The Ellen McGovern, 27 


[a] Illustration.—Where 2 canal 
boat was grounded while being towed 
by a tug through a presumably safe 
and well marked channel leading from 
the mouth of a river to a town, the 
tug had the burden of excusing fail- 
ure in performance of her undertak- 
ane ae Westerly, 249 F. 938, 162 C. 


58. The Mason, 249 F. 718, 161 C. 
C.A. 628. 


[a] Ilustration.—That tugs in 
moving in the daytime a vessel hav- 
ing at the time no motive power of 
her own, in harbor waters and in good 
weather, run her aground, warrants 
an inference of negligence on their 
part. The Mason, 249 F. 718, 161 C. 
C.A. 628. 


59. The Stirling Tomkins, 56 F. 
(2d) 740 [cert den sub nom. Cornell 
Steamboat Co. v. Shamrock Towing 
Co., 152: S.Ct. 580, 286 WS) 5564. 


[a] Lack of signals at river bend. 
—Burden was on tug towing barge, 
which grounded when tug changed 
course at river bend without signal- 
ing helper tugs, to show that good 
navigation did not require signals. 
The Stirling Tomkins, 56 F.(2d) 740 
[cert den sub nom. Cornell Steam- 
boat Co. y. Shamrock Towing Co., 52 


|S.Ct. 580, 286 U.S. 556]. 


60. The Perth Amboy, 48 F.(2d) 
640; Coastwise Transp. Corporation 
v. U. S., 48 F.(2d) 401; Consolidated 
Coal Co. v. Knickerbocker Steam Tow- 
age Co., 200 F. 840; Burr v. Knicker- 


|bocker Steam Towage Co., 132 F. 248; 


The Marie Palmer, 191 F. 79 [aff sub 
nom. South Atlantic Towing Co. v. 
Chaney, 202 F. 1023, 120 C.C.A. 664]; 
ie Deer, 7 F.Cas.No. 3,737, 4 Ben. 
352. 
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parent excuse, the tow struck the shore®? or a sta- 
Where the tower has shown 
facts sufficient to rebut®? a presumption of negli- 
gence arising against the tug by reason of the ground- 
ing or stranding of the tow, the burden shifts to 
libelant to go forward with evidence showing neg- 


tionary structure.°? 


ligence on the part of the tug.°* 
Unknown obstruction. 


[a] Charted shoal.—‘it is well 
settled in admiralty law that when 
a tug grounds her tow on a well- 
known and charted shoal there is a 
presumption that the accident was 
due to the negligence of the tug.” 
Coastwise Transp. Corporation v. U. 
S., 43 F.(2d) 401, 404. 


[b] Well-known rock.—The bur- 
den of explanation is cast upon the 
tug to account for apparently unnec- 
essary grounding of the tow upon a 
well-known rock on a summer after- 
noon with a light breeze and moderate 
tide and nothing to prevent the tug 
from so controlling her tow as to keep 
it in deep water. Burr v. Knicker- 
bocker Steam Towage Co., 132 F. 248. 


[ce] Single fact of stranding of a 
tow on a well-known shoal may af- 
ford strong presumptive evidence of 
fault on the part of the tug. The 
Marie Palmer, 191 F. 79 [aff sub nom. 
South Atlantic Towing Co. v. Chaney, 
202 FB. 1028, 120 C.C.A. 664]. 


Unknown obstruction see infra text 
and notes 65-68. 


61. The Defender, 283 F. 15; The 
Taurus, 91 F. 796. 


[a] Striking river bank.—Evidence 
that a scow, while being towed from 
a point on Snohomish River to Port 
Blakely on Puget Sound, without ex- 
cuse, struck -the river bank, which 
was full of stumps and roots, and 
after entering the rough waters of 
the Sound the scow shipped water 
through her open seams, became part- 
ly submerged, and dumped nearly all 
of her load, has been held sufficient 
to establish a prima facie case of neg- 
ligence on the part of towboat op- 
erators. The Defender, 283 F. 15. 


{b] Striking shore on both sides 
of channel, while passing through 
Hell Gate under ordinary conditions 
of tide and weather, casts the burden 
upon the tower to give some excul- 
patory reason for the striking of his 
tows on rocks bordering the shore, 
first on one side and then on the other 
side. The Taurus, 91 F. 796. 


62. The Harold L., 58 F.(2d) 174; 
The Fred’k Lennig, 45 F.(2d) 691; 
The Clarence P. Howland, 16 F.(2d) 
25; The Helen B. Moran, 255 EF. 342; 
The Allegheny, 252 F. 6, 164 C.C.A. 
118; Great Lakes Towing Co. v. 
Shenango 8S. S. & Transp. Co., 238 F. 
480, 151 C.C.A. 416; The Sarah J. 
Weed, 40 F. 844. 


[a]. Breakwater.—A. collision’ be- 
tween a steamship and a breakwater, 
while being maneuvered by tugs in a 
restricted harbor, raises against the 
tugs a presumption of negligence, 
and the burden of proof is upon them 
to show that they exercised due care, 
Great Lakes Towing Co. v. Shenango 
Ss. S. & Transp. Co., 238 F. 480, 151 
C.C.A. 416. 


[b] Canal lock.—Collision of 
barges with a lock, at the time the 
tug stopped to shorten the hawser, 
presumptively established negligence 
on the part of the tug, where the 


Where the tower séeks to 
escape liability on the ground that the tow struck 
an unknown obstruction,®® the burden rests upon 


TOWAGE ‘ 


Poe es 


res Teta 


him to prove that the damage was caused by an un- 
known obstruction,®* that is, an obstruction which 
the tug was not under a duty to know was present.°? 
This rule does not, however, relieve libelant of his 
ordinary burden of proving negligence of the truig.P* 


Channel maintained by tow owner. Where a tow is 


grounded in a channel maintained by the owner of 


facts disclosed that the tug stopped 
to shorten the hawser in waters 
which were subject to an eddy which 
formed near the lock, and that when 
the water was high, a strong eddy 
flowed across the approach to the lock 
backing up against the shore and 
again crossing the approach to the 
lock in a different direction and prac- 
tically at right angles therewith, so 
that the tug and tow were required 
to eross current twice to enter the 
lock. The Fred’k Lennig, 45 F.(2d) 
691. 


[ec] Striking pier through failure to 
check headway.—Collision of a tow 
with a pier, due to the tug’s failure 
to check the headway, requires an 
explanation by the tug to rebut a pre- 
sumption of negligence. The Clar- 
ence P. Howland, 16 F.(2d) 25. 


[dad] Striking bridge spiles or piers 
with plenty of clearance.—(1) Where 
a scow, in charge of a tug in harbor 
waters, was injured by striking on 
the spiles of a bridge, and if the tug 
had kept in the middle of the channel 
there would have been twenty feet of 
clear water on either side, and the 
same scow had previously passed un- 
der the bridge without injury, such 
facts are sufficient to raise an infer- 
ence of negligence casting upon 
claimant tug owner the burden of 
proving exercise of due care in nay- 
igation. The Helen B. Moran, 255 F. 
342. (2) When, in passing through 
the span of a bridge five hundred feet 
wide, under favorable weather condi- 
tions, two of eight barges making up 
a tow were seriously damaged by 
striking one of the piers, the burden 
rests on the tug to exonerate herself 
from presumed fault. The Allegheny, 
202. Fh. 6; 164 €.C.A 118) 


{e] Running against wharf in 
Tae peat ey ae te Sarah J. Weed, 


63. See cases infra this note, 


[a] Evidence held sufficient to re- 
but presumption of negligence of ves- 
sel striking stationary object, there 
being proof of emergency and rea- 
sonableness of course adopted. The 
Herkimer, 52 F.(2d) 41 [rev sub nom. 
Norris Grain Co. of New York v. Em- 
pire Canal Corporation, 42 F.(2d) 482, 
and cert den 52 S.Ct. 42, 284 U.S. 665, 
76 L.Ed, 563]. 


[b] Evidence held insufficient to 
rebut presumption of tug’s negligence 
arising from collision of tow with 
pier. The Clarence P. Howland, 16 
F.(2d) 25. 


64 Baltimore & Boston Barge Co. 
y. Knickerbocker Steam Towage Co., 
170. F442, 95 C.CLA, 612: 


{a] Ilustration.—Where two tugs 
charged with being in fault for the 
grounding of a heavily laden barge 
which they were towing down the 
narrow channel of the Kennebec Riy- 
er established by a preponderance of 
the evidence that the barge took a 
sudden sheer to starboard which made 
it necessary for them to maneuver 
as they did to break such sheer, any 
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the tow, it has been held that there is no burden 
of explanation resting upon the tug.°° 
[§ 164] (d) Seaworthiness of Tug and Tow. Tug. 


presumption of negligence from the 
grounding disappeared, and to charge 
them with liability the burden rest- 
ed on the barge to show that their 
maneuver was unskillful. Baltimore 
& Boston Barge Co. v. Knickerbock- 
er Steam Towage Co., 170 F. 442, 95 C. 
C.A. 612. 


65. See supra § 85. 


66. The Arlington, 19 F.(2d) 285, 
54 A.L.R. 101; The Ashbourne, 206 
F. 861; The Resolute, 149 F. 1005 [aff 
160 F. 659, 88 C.C.A, 17]; The George 
Farrell, 10 F.Cas:No. 5,832, 4 Ben. 
316. ; 


[a] In fairway.—A tug owner has 
the burden of showing injury result- 
ed from grounding the tow on an un- 
charted and unknown rock in a fair- 
way. The Arlington, 19 F.(2d) 285, 
54 ALTER. 102. : 


[b] In slip.—In a suit against a 
tug for negligent towage, in permit- 
ting the tow to strike an obstruction 
in the bottom of the slip, the burden 
of proving that the obstruction was 
a temporary one, not known to naviga- 
tors, rests on the tug. The Ash- 
bourne, 206 F, 861. 


67. The George Farrell, 10 F.Cas. 
No. 5,332, 4 Ben. 316, 


68. The Caspian, 14 F.(2d) 1006 
[aff 14 B.(2d) 1013]. 


[a] Significance of place of 
grounding.—‘“‘The argument is ad- 
dressed to us, based upon cited cases, 
that the burden is upon the respond- 
ent to show upon what the tanker 
srounded in order that it may clearly 
appear that the obstruction was un- 
known and the existence of which the 
respondent was not bound to know. 
There are fact situations which im- 
pose this burden. The _ principle, 
however, is akin to the res ipsa loqui- 
tur doctrine. If a navigator takes a 
vessel into a place where dangerous 
obstructions exist, if he sets up as 
a defense that the obstruction which 
did the damage was not one the ex- 
istence of which he was bound to 
know, the burden is, of course, upon 
him to show what the obstruction 
was, otherwise the inference is a fair 
one that what had happened was what 
it was to be expected would happen. 
The application of this doctrine would 
be to find that which we have de- 
clined to find, that the tanker [tuwed 
vessel] was taken or permitted to 
drift into a danger zone. Ordinarily, 
he who avers negligence must prove 
it. The fact that the tanker brought 
up compels the inference that there 
was something on the bottom on 
which she brought up, but whether 
the respondents were guilty of neg- 
ligence turns here, as counsel for 
libelant in effect admit, upon the fact 
of whére she grounded, and this fact 
is found against the libelant.” The 
Caspian, 14 F.(2d) 1006, 1012. : 


; ceca of proof generally see supra 


69. The Primrose, 42 F.(2d) 827. 
[a]. Although “the stranding of the 
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§§ 164-167]. 


Where the machinery, gear, or equipment of the tug 
proves defective, whereby the tow suffers injury, the 
burden of showing an exculpatory explanation rests 
upon the tower.’° 


Tow. Generally speaking, the burden rests upon 
the tower to prove that the tow was unseaworthy.71 
But where there is no proof of the tug’s violation 
of duty nor apparent cause for the disaster, a pre- 


sumption that the tow was unseaworthy may arise | 


from her springing leaks‘? or sinking.7® Such pre- 
sumption is inapplicable where it appears that 
through negligence of the tug the tow has been 
brought into collision with a stationary object and 
that such collision could have caused the damage,74 
or euneee leakage occurred during deviation by the 
tug.75 


[§ 165] (e). Condition and Use of Hawsers. Al- 
though a presumption of negligence may arise against 
the tower where damage to the ‘tow results from 
breaking of a hawser,’® if the tug shows that the 
tow furnished the hawser and that it broke as the 
result of a latent defect, the burden rests upon libel- 
ant then to go ahead and prove negligence of the 
tug.*? 


Use of hawser. Where damage to the tow is 
claimed to have resulted from negligent use of haw- 


barge would ordinarily require the 
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[aff 11 F.(2d) 625]; 
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sers, the burden rests upon libelant to prove such 
claim,** although a presumption of negligence may 
arise from an apparently unseamanlike method of 
handling hawsers, casting upon the tug the burden 
of explanation.?® 


[§ 166] b. Admissibility. As regards the ade- 
quacy of the tug, the fitness of the weather on start- 
ing, as well as regards seaworthiness in general, 
the question is a practical one of reasonable suffi- 
ciency for the particular trip in the judgment of 
skillful and prudent navigators, and on this ques- 
tion the custom and practice of nautical men is ad- 
missible.6° But where the facts from which neg- 
ligence is sought to be inferred are within the ex- 
perience of men of common knowledge and educa- 
tion, expert testimony is not proper.*! Incompetent, 
immaterial or irrelevant evidence is of course in- 
admissible.82 In an action against a tug for the 
loss of a tow, on the question of the actual market 
value of the boat at the time of her loss, it is compe- 
tent for plaintiff to testify as to what he paid for 
her and what he has expended on her.*? 


[§ 167] c. Weight and Sufficiency—(1) In Gen- 
eral. In libels or other proceedings to collect dam- 
ages from the tower for loss of, or injury to, tow 
or cargo, the ordinary rules as to weight and suffi- 
ciency of evidence®* apply,®> and libelant or plain- 


The Washington jand lost, evidence that the owner of 


tug to justify her conduct and recon- 
cile it with proper towage, this rule 
is inapplicable where the tow grounds 
in a channel maintained by the tow 
owner and where it is shown that 
sundry barges have frequently 
grounded therein.” The Primrose, 42 
F.(2d) 827, 828. 


70. Cranberry Creek Coal Co. v. 
Red Star Towing & Transportation 
Co., 33 F.¢2d) 272 [cert den 50 S.Ct. 
67, 280 U.S. 596, 74 L.Ed. 643]; The 
Cape Race, 18 F.(2d) 79; The Acme, 
123 F. 814; Leech v. The Steamboat 
Miner, 1 Phila. (Pa.) 144, 8 Leg.Int. 
sa 


[a] Negligence of tug may be in- 
ferred from unexplained parting of 
the steering cable. The Cape Race, 
18 F.(2d) 79. 


71. The John E. Berwind, 270 F. 
569. : 
[a] Rule applied.—In a suit by 


the owners of a scow against a tug 
for damages to the scow, the burden 
was on the claimant of the tug to 
show that the scow was not fit to 
withstand reasonable rubbings and 
contacts with other boats, to be ex- 
pected in harbor navigation. The 
John E. Berwind, 270 F. 569. 


72. The Senator Rice, 15 F.(2d) 
882 [aff 15 F.(2d) 883]. 


[a] Rule applied.—No cause for 
the leaking of a barge being shown 
while in tow before being beached, 
the presumption is that she was _un- 
seaworthy. The Senator Rice, 15 F. 
(2d) 882 [aff 15 F.(2d) 883]. 


73. The Radnor, 21 F.(2d) 982, 983. 


“A tow is presumed to be unsea- 
worthy when she sinks under normal 
conditions, and in the absence of 
proof that she was improperly 
handled.’ The Radnor, supra. 


74, The Defender, 283 F. 15. 
75, Phillips v. The Sarah, 38 F. 
252. 


76. The Portchester, 18 F.(2d) 75; 
The Mary J. Kennedy, 11 F.(2d) 623 


Erving 7250) E790 L683 (OC: CAs 1:29: 


[a] In absence of explanation, a 
cut in a tug’s hawser must be as- 
sumed to have existed when the tow 
was made up, and the tugis bound to 
show that the defect could not have 
been discovered by a reasonable in- 
ee schicn: The Portchester, 18 F.(2d) 


[b] Evidence held insufficient to 
overcome prima facie case of the 
tug’s fault for loss of the tow on 
parting of the hawser. The Port- 
chester, 18 F.(2d) 75. 


77. The Mary J. Kennedy, 11 F. 
(2d) 623 [aff 11 F.(2d) 625]. 


78. The Herkimer, 52 F.(2d) 41 
{rev sub nom. Norris Grain Co. of 
New York v. Empire Canal Corpora- 
tion, 42 F.(2d) 482, and cert den 52 
S.Ct. 42, 284 U.S. 665, 76 L.Ed. 563]. 


[a] YTllustration.—Where barges 
broke adrift in a storm, while being 
towed through a gap, and their cargo 
was damaged, and the evidence was 
conflicting as to whether the tug 
shortened the hawser before or after 
entering the gap, the burden rested 
upon libelant to prove that the tug 
shortened the hawser in the gap, 
which would have been negligence, as 
the burden of proving the tug’s neg- 
ligence rested upon libelant. The 
Herkimer, 52 F.(2d) 41 [rev sub nom. 
Norris Grain Co. of New York v. Em- 
pire Canal Corporation, 42 F.(2d) 482, 
and cert den 52 S.Ct. 42, 284 U.S. 665, 
76 L.Ed. 563]. 


The Harold L., 58 F.(2d) 174. 


79. 
80. The Frederick E. Ives, 25 F. 
447: The Allie & Evie, 24 F. 745; 


Baird v. Daly, 68 N.Y. 547. 


81. Bussanicz v. Myers, 60 P. 1117, 
22 Wash. 369. 


g2. Carpenter v. Eastern Transp. 
Line, 67 Barb. 570 [aff 71 N.Y. 574]; 
Barnhill v. Haigh, 53 Pa. 165. 


[a] TIllustration—Where a _ tug 
contracted to tow a vessel to_a_ par- 
ticular point, but instead landed her 
at another place where she was sunk 


the tow might have taken possession 
of her and sold her for half her value 
was irrelevant and incompetent, since 
such owner was not bound to rescind 
or modify his contract with the tug, 
or to accept his vessel at another 
place than where it was to be deliv- 
ered. Barnhill v. Haigh, 53 Pa. 165. 


[b] , Evidence that plaintiff had in- 
surance on his boat and received a 
part of his loss from insurers is in- 
admissible. Carpenter v. Hastern 
Ce Line, 67 Barb. 570 [aff 71 N. 


[ec] Survey.—Possible claimants, 
such as the owner of a tow, should 
be notified of a survey of a tug, whose 
propeller shaft broke and allowed the 
tow to be stranded, if such survey is 
to be used as evidence in a suit 
against the tug for damages to the 
tow. The Westchester, 254 F. 576, 
166 C.C.A. 134. 


83. Dowdall v. Pennsylvania R. 
Co., 7 F.Cas.No. 4,038, 13 Blatchf, 403. 


Evidence as to damages generally 
see Damages §§ 323-339. 


84 Generally see Evidence §8§ 
1730-1806. 


In admiralty see Admiralty § 255. 


85. See cases infra this note; and 
infra text and notes 86-88. 


[a] Direct evidence of greater 
weight than opinion evidence.—In 
considering the weight of evidence, 
it is a well settled and sound princi- 
ple of construction that the direct 
evidence of what was done on a ves- 
sel is of much greater weight than 
the hypothetical evidence of experts 
or others giving their opinions as to 
what was done. The Morton, 17 F. 
Cas.No. 9,864, Brown Adm. 137. 


[b] Expert testimony.—tIn assess- 
ing damages for injuries to a hull 
rendering it necessary to remove re- 
frigerating apparatus, expert testi- 
mony was necessary to estimate the 
expense in respect of the refrigerat- 
ing apparatus, the removing and re- 
placing of which was done without 
any record of actual days’ work, and 


72 [63 C.J.] 


tiff must establish his case with reasonable certain- 
ty,8° by a preponderance of evidence,®’ and if the 
evidence leaves the case in uncertainty, a judgment 
or decree for plaintiff or libelant is not justified.** 
In order to prove negligence, it is not invariably 
necessary that libelant shall show the specific de- 
tails of negligence,®® or account for the exact man- 
ner in which the injury was inflicted ;°° 
proof must be such as to justify the inference, at 


least, that such negligence caused, 


tributed 10, the injury, before she can be held liable 


for the consequent damage.®? 


Contributory negligence. Where the tug is shown 
to have been at fault, she must be held to strict 


proof of any negligent act on the 


libelant never having paid any bill 
ee The Edward G. Murray, 278 
EF, 895. 


{c] Testimony contrary to laws of 
nature.—The estimates of witnesses, 
and statements as’ to the effects of 
the tide, although uncontradicted, go 
for nothing, when contrary to the 
laws of nature and to well-known 
facts of navigation otherwise appear- 
ing in the testimony. Western Assur. 
Co; v. The Sarah J. Weed, 40 F. 844. 


86. The Frederick E. Ives, 25 F. 
447; The Clematis, 5 F.Cas.No. 2,876, 
Brown Adm. 499. 


[a] Judgment of tug master as to 
proper course in emergency, when 
acted on in good faith, will not be im- 
peached, except on a clear preponder- 
ance of proof that it was erroneous. 
Thee Clematis, °5 E:Cas:No.- 2,876; 
Brown Adm. 499. 


87. The New Windsor, 13 F.(2d) 
925 [aff sub nom. U. S. v. Jackson- 
ville Forwarding Co., 18 F.(2d) 389]; 
The Edmund lL, Levy, 128 F. 683, 63’ 
a 235; The Narragansett, 20 F. 


{a] If proof is equally balanced 
libelant cannot recover. The Nellie 
Flagg, 23 F. 671. 


{b] Burden sustained.—The A. L, 
Walker, 45 F.(2d) 621. 


88. Cleary Bros. vy. Port Reading 
R. Co., 25 F.(2d) 170 [aff 29 B.(2a) 
495]; Woodberry v. The Josephine, 58 
F, 813, 7 C.C.A. 495; The James P. 
Donaldson, 19 F. 264 [aff 21 F. 671, 
cert and determined 17 S.Ct. 951, 167 
U.S. 599, 42 L.Hd. 292]. 


[a] When evidence is conflicting, 
negligence on the part of the tug will 
not be inferred from slight circum- 
stances equally consistent with a dif- 
ferent theory. The James P, Donald- 
son, 19 F. 264 [aff 21 F. 671, cert and 
determined 17 S.Ct. 951, 167 U.S. 599, 
42 L.Ed. 292]. 


{[b] When experts differ, a tug 
will not be held in fault for taking a 
single schooner through Hell Gate 
on a hawser two hundred and fifty 
feet long, in the absence of any spe- 
cial regulation on the subject. Wood- 
berry v. The Josephine B., 58 F. 813, 
ieee CAL 495. 


ic] Burden on libelant is not sus- 
tained: (1) By evidence equally com- 
patible with the hypothesis that the 
tug was, or was not, negligent. Ste- 
vens v. The White City, 52 S.Ct. 347 
{aff 48 F.(2d) 557 (rev sub nom. The 
Drifter, 35 F.(2d) 1006)]. (2) By 
mere theory of libelant presenting no 
affirmative proof of negligence. The 
Radnor, 21 F.(2d) 982. ©(3) Other 
cases. The Nat E. Sutton, 42 F,(2d) 
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but the 


or at least con- 


[§§ 167-168, 


which is claimed to have been contributory.°? 


In particular cases and as to particular matters.®* 
In accordance with the general rules,®* as applied 
to the particular facts involved, the evidence in par- 
ticular cases has been held sufficient or insufficient 
to show negligence on the part of the tug causing 
damage to the tow or its eargo,®® or to take the case 
to the jury®® and sustain a verdict for plaintiff,°* 
or to show contributory negligence of the tow;°* 
or to establish particular facts, such as delivery to, 
and acceptance by, a consignee of a barge at the 


dock where placed by the tug,®® or the sustaining of 


part of the tow 


229; The Morning Star, 10 F.(2d) 
538; McGee v. Davis, 6 F.(2d) 959; 
Great Lakes Transp. Co. v. Hand & 
Johnson Tug Line, 289 F. 130. 


89. Sicula Americana di Naviga- 
zione a Vapore y. Dalzell, 204 F, 697; 
Burr v. Knickerbocker Steam Towage 
Co., 182 F. 248, 65 C.C.A. 554. 


so. Burr v. Knickerbocker Steam 
Towage Co., supra, 


he: The Thomas Wilson, 124 F. 


[a] Burden not sustained.—Li- 
belant did not sustain the burden of 
proving that the tug’s negligence 
proximately caused damage to barges 
breaking adrift, where the loss oc- 
curred after the barges had broken 
adrift the second time, and his proof 
left it uncertain whether the tower’s 
or a third party’s negligence caused 
the damage. Cleary Bros. v. Port 
Reading R. Co., 29 F.(2d) 495 [aff 25 
F.(2d) 170]. 


[b] Burden sustained.—The Bear, 
11 F.(2d) 607 [aff 11 #.(2d) 608]. 


92. The Blanche Page, 3 F.Cas.No. 
1,523, 4 Ben. 186. 


= See also passim infra §§ 168-— 
94 See supra text and notes 84— 


95. See cases infra this note. 


[a] Evidence held sufficient.—The 
William H. Webb v. Barling, 14 Wall. 
(U.S.) 406, 20 L.Ed. 774; Stimson 
Mill Co. v. Moran Co., 175 F. 38, 99 C. 
C.A. 54; Farrell vy. Port Johnston 
Towing Co., 156 F. 871; The Fergu- 
son,, 153). F. 366, 82.G.CsA, 442.) "Phe 
Volunteer, 149 F. 723, 79 C.C.A. 429; 
The: Wiica,; 148) W363, vs. CcCuA we ta 
[aff 180 F. 36]; The Flushing, 145 
614, 76 €.C.A. 804 [aff 134 B..757]; 
Cottonyyv.Almy: W441. BX soS8e-T2rG.C Ac 
506; Tucker v. Gallagher, 122 F. 847; 
The Temple Emery, 122 F. 180; The 
Somers N. Smith, 120 F. 569; In re 
Moran, 120 F. 556; The O. L. Halen- 
beck, 110 F. 556; Humboldt Lumber 
Manufacturers’ Assoc. v. Christopher- 
son, 73 F. 239, 19 C.C.A. 481, 46 L.R. 
A. 264 [aff 60 F. 428]; Knickerbock- 
er Steam Towage Co. v. The Emperor, 
61 F. 990; Jutte v. The George Shiras, 
61 F. 300;-9 CCA. 511; The BE. EB. 
Simpson,: 60 F. 452, .9 C.CG.A. 66; 
Booye v. L’Engle, 57 F. 306; Morse v. 
The Charles Runyon, 56 F. 312, 5 C.c. 
A. 514 [aff 46 F. 818]; The Ellen Mc- 
Govern, 27 EF. 868; Bust v. Cornell 
Steamboat Co., 24 F. 188; Adarfis v. 
New Steam Towboat Co., 11 

a. : 


[b] Evidence held insufficient.— 
The William E. Gladwish, 196 F. 490, 
116 C.C.A. 185; The Patrick McGuirl, 


injury by a tow at a particular time or upon a par- 
ticular oceaston.+ 


[§ 168] (2) Seaworthiness of Tug and Tow—(a) 


168 F. 453 [aff 200 F. 572, 19 C.CA: 
51]; The G. N. Hannold, 166 F. 637; 
The Pottsville, 164 F. 447; Baltimore, 
ete., Barge Co. v. Knickerbocker 
Steam Towage Co., 159 F. 755 [aff 170 
F. 442, 444, 95 C.C.A. 612, 614]; The 
Flushing, 159 F. 570;- The Asher J. 
Hudson, 154... 354, 83. C.C.A._ 143; 
The Dauntless, 152 F. 973, 82 C.C.A. 
327 [aff 148 F. 1005]; The Samuel E. 
Bouker, 141 F. 480; The Edmund L. 
Levy, 128 F. 683, 63 C.C.A. 235; The 
Carbonero, 122 F. 753, 58 C.C.A. 553 
[cert den 24 S.Ct. 842, 191 U.S. 570, 48 
L.Ed. 306]; In re-Moran, 120 F. 556; 
The Startle, 115 F..555; The Pencoyd, 
113 F. 682; The Ravenscourt, 103 F. 
668 [aff 109 F. 660, 48 C.C.A. 596]; 
Lehigh Coal, etc., Co. v. The Robert 
Burnett, 56 F. 266; Carpenter v, The 
Clinton, 35 F. 672; The Nellie Flagg, 
23 F. 671. 


96. See case infra this note. 


[a] Evidence held sufficient.— 
Frankfort Elevator Coal Co. v. Prew- 
ett, 279 S.W. 616, 212 Ky. 457. 


97. See case infra this note. 


[a] Evidence held sufficient.—- 
Frankfort Elevator Coal Co..v. Prew- 
ett, 279 S.W. 616, 212 Ky. 457. 


98. See cases infra this note. 


[a] Evidence held sufficient -to 
show negligence of the tow in fail- 
ing to anchor contributing to loss and 
necessitating division of damages. 
The Nettie, 170 F. 526. See also The 
Printer, 164 F. 314, 90 C.C.A. 246. [aff 
155 EF. 441] (evidence held sufficient 
to show both vessels at fault). 


[b] Evidence held insufficient.— 
(1) Evidence held to show that 
barges’ use of anchors would not have 
prevented stranding of barges im- 
properly moored by a tug and which 
broke adrift. The Bartle Daly, 45 F. 
(2d) 605. (2) Other cases. Wilson 
v. Sibley, 36 F. 379; The Osage v. 
Ridgway, 24 F. 298. 


99. See case infra this note, 


[a]. Evidence held sufficient.—The 
HBastchester, 20 F.(2d) 357. 


1. See cases infra this note. 


[a] Evidence held sufficient to 
show that the barkentine of which 
libelant was master was injured while 
being towed across a bar by respond- 
ent’s tug. Gray’s Harbor Tugboat 
ae v. Petersen, 250 F. 956, 1638 C.C.A. 


[b] Evidence held insufficient to 
show that the vessel towed sustained 
any damage at the time of the al- 
leged injury. Great Lakes Transp. 
Og we & Johnson Tug Line, 289 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Tug. The power and capacity of the tug to perform 
the towage service undertaken may be sufficiently 
established by the making of the towage contract.” 
On the other hand, the unexplained breaking of part 
of the tug’s machinery or appliances may be suffi- 
cient to show the tower’s liability for resultant dam- 


age to the tow.® 
[§ 169] (b) Tow. 


Cause of loss. 


2 Standard Oil Co. v. Shipowners’ 
os Sapa Tugboat Co., 17 F.(2d) 


[a] Knowledge and experience of 
parties.—“‘The fact itself that the 
towage contract here was entered in- 
to was, in view of the knowledge and 
experience of both the parties there- 
to, evidence that in the judgment of 
practical men, versed in the business, 
the tug was regarded as possessed of 
sufficient power for the service con- 
templated. They knew the compara- 
tive weights of the two vessels and 
the horse power of each. The tug 
had taken the Dodd through the chan- 
nel ‘several times.’ The officers of 
the Dodd were familiar with the har- 
bor and the channel. Her captain had 
been sailing regularly in and out of 
the harbor for the ‘last five years.’ 
The chief officer had made the‘turn 
in the channel ‘100 times or more.’ 
They must have Known also the mo- 
mentum of their own vessel when un- 
der way. Nowhere in the record is 
the capacity of the tug brought in 
question. It seems to have been as- 
sumed by all the witnesses that the 
tug was capable of performing the 
service which she undertook.” Stand- 
ard Oil Co. v. Shipowners’ & Mer- 
en ey Tugboat Co., 17 F.(2d) 366, 
368. 


[b] Evidence held insufficient to 
show tug’s lack of power properly to 
perform the service of assisting a 
ship to leave a dock. U. S. v. Jack- 


sonville Forwarding Co., 18 F:(2d) 39 } 


[aff sub nom. The New Windsor, 13 
F.(2d) 925]. 


3. Cranberry Creek Coal Co. v. Red 
Star Towing & Transportation Co., 33 
F.(2d) 272 [cert den 50 S.Ct. 67, 280 
U.S. 596, 74 L.Ed. 643]; In re Reich- 
ert Towing Line, 251 F. 214, 163 C.C. 
A. 370, writ of certiorari denied 
Reichert Towing Line v. Home Ins. 
Co. (first case) 39 S.Ct. 9, 248 U.S. 
565, 63 L.Ed. 424, and Same _v. Rice 
(second case) 39 S.Ct. 9, 248 U.S. 565, 
63 L.Ed. 424. 


[a] Unexplained breaking of stud, 
causing a cracked cylinder head, leav- 


barges colliding with a dock. Cran- 
berry Creek Coal Co. v. Red Star Tow- 
ing & Transportation Co., 33 _F.(2d) 
372 [cert den. 50 S.Ct. 67, 280 U.S. 596, 
74 L.Ed. 643]. 


4, The T. J7 Hooper, 53 F.(2d) 107. |, 


[a] Leakage of foot and a: half 
in twenty-four hours, while a laden 
barge was lying in a stream awaiting 
towage, was sufficient to show unsea- 
worthiness rendering her unfit to go 
to sea. The T. J. Hooper, 53 F.(2d) 
107. 


Unseaworthiness of the tow 
may be sufficiently established by evidence of leak- 
age at or before the beginning of towage,* or by evi- 
dence of overloading® or of faulty construction.® 


In the notes will be found eases 
wherein the evidence was held sufficient? or insuffi- 
cient’ to show that unseaworthiness of the tow was 
the ¢ause of loss or injury to tow or cargo. 


[§ 170] (3) Make-Up of Tow and Hawsers. 
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der general rules,® as applied to the facts involved, 
the evidence in particular cases has been held suffi- 
cient or insufficient to show negligence of the tug 
contributing to the damage in connection with the 
make-up of the tow,!® or the condition’? and han- 
dling’? of hawsers; or to prove affirmatively that 


the tug made up the tow in a proper way;?° or to 


Un- 


5. The T. J. Hooper, supra. 


{a] Overloading sufficiently proved 
by evidence that a ten-year-old barge 
was lower in the water than it had 
ever been before, that the barge cap- 
tain protested to the barge owner of 
overloading, and that the weight of 
the cargo was substantially in excess 
of the heaviest cargo carried during 
the ten trips next preceding that on 
which the barge was lost. The T. J. 
Hooper, 538 F.(2d) 107. 


6. The T. J. Hooper, supra. 


7. The T. J. Hooper, supra; Hayes 
v. Standard Wholesale Phosphate & 
Acid Works, 42 F.(2d) 375; The Rad- 
nor, 21 F.(2d) 982; Dameron-White 
Co. v. Angola Transfer Co., 19 F.(2d) 
12; The Morning Star, 10 F.(2d) 538; 
The John E. Berwind, 270 F. 569; The 
G. N. Hannold, 166 F. 637. 


[a] Leakage harming cargo.—Evi- 
dence held to show that a leak caus- 
ing damage to the cargo of a barge 
was due to unseaworthy condition, 
not collision. Hayes v. Standard 
Wholesale Phosphate & Acid Works, 
42 F.(2d) 375. 


[b] Loss of lighter.—Evidence 
held to show that loss of lighter was 
due to the lighter’s unseaworthiness 
and not to the tug’s negligence. The 
Morning Star, 10 F.(2d) 538. : 


8. The Reno, 54 F.(2d) 682; The 
Workman, 30 F.Cas.No. 18,045, 1 
Lowell, 504, 505. 


[a] Contact with other vessels.— 
Evidence showed that damage to a 
barge being towed by a tug resulted 
from contact with other vessels, in- 
volving no unseaworthiness of the 
hull of the barge. The Reno, 54 F. 
(2d) 682. : 


9. See supra § 167. 


10. [a] Evidence held insufficient 
to show: (1) Negligence in placing 
scow in hawser tier. The Persever- 
ance, 49 F.(2d) 785. (2) .That loss 
resulted from way tow was made up. 
The Peerless, 282 F. 1000 [aff 282 F. 
1004]; The Clarence L. Blakeslee, 243 


ing the tug helpless, established the LB. 365, 156 C.C.A. 145. 


tug owner’s liability for-injuries to; 


11. [a] Evidence held sufficient 
to prove tug not equipped with suita- 
ble and sufficient hawser for perform- 
ing towage undertaken. The Nettie, 
170 F. 526. 


12. [a] Evidence held sufficient 
(1) Show negligence of tug in 
connection with casting off hawser. 
The Harold L., 58 F.(2d) 174. (2) 
Prove that loss of barges and their 
cargoes during towage from New 
York: to Boston during winter season 
was the fault of the tug in exposing 
the barges .to unnecessary strain and 


show that damage resulted from the make-up of a 
raft for which libelant was responsible.'# 


[§ 171] (4) Navigation of Vessels and Handling 
of Tow during Course of Towage. 
rules,t®> as applied to the facts involved, the evi- 
dence in particular cases has been held sufficient 
or insufficient to show negligence of the tower con- 
tributing to the loss, in connection with navigation 
of tug and tow,'® as in connection with the course 
followed,!’ care and navigation of tow under storm 


Under general 


danger of bumping against each other 
through failure to lengthen the haw- 
sers. Peace River Phosphate Min- 
ing Co. v. Mulqueen, 285 F. 102. 


[b] Evidence held insufficient.—In 
a libel against a tug for loss of a 
barge towed, due to a failure to 
lengthen the hawsers, where the tug 
gave a signal to bargemen to length- 
en their hawsers, and all of them did 
so except bargeman on lost barge, 
evidence was held not to show that 
tug was negligent in giving orders 
to bargemen, or seeing they were 
carried out. The Peerless, 282 F. 1000 
[aff 282 F. 1004]. 


13. [a] Evidence held sufficient 
to show master of tug made up tow 
in ordinary and customary method a 
prudent seagoing man would have 
employed under like conditions. The 
Morning Star, 10 F.(2d) 538. 


14. [a] Evidence held sufficient, 
in a libel against a tug for loss of a 
crib raft made up in sections and se- 
cured by a bridle of manila rope fur- 
nished by libelant, to require a find- 
ing that the casualty occurred by rea- 
son of the manner in which the raft 
was made up, and the insufficiency of 
the fastenings furnished by libelant, 
and not by reason of improper naviga- 
tion by the master of the tug. The 
Blue Bell, 189 F. 824. 


15. See supra § 167. 


16. [a] Evidence held sufficient. 
—(1) On libel.against a tug for dam- 
age to the tow, evidence was held to 
show that the tug made a quick turn 
on sighting land close ahead, and that 
the breaking of the shackle which let 
the barge go adrift was caused. by 
the strain imposed thereon by such 
turn without a signal to the barge 
while the turn was being made, and 
not to a defect in the shackle. British 
Columbia Mills, Tug & Barge Co. v. 
Mylroie, 42 S.Ct. 430, 259 U.S. 1, 66 
L.Ed. 807 [aff 268 F. 449]. (2) Other 
Cerca The Leader, 187 F. 807, 109 C.C. 


[b] Evidence held insufficient to 
show: (1) Faulty navigation by tug. 
The Blue Bell, 189 F. 824. (2) Poor 
seamanship in handling tugs engaged 
in helping steamer move out from 
dock under her own power and nay- 
igate from narrow to main channel. 
U. S. v. Jacksonville Forwarding Co., 


(18 F.(2d) 39 [aff sub nom. The New 


Windsor, 13 F.(2d) 925]. 


17. [a] Evidence held insufficient 
to show that the tug was negligent 
in following an improper course, as 
it appeared that she followed the 
usual and proper course, and did not, 
as claimed, take a course too far in- 
shore. The Sea King, 265 F. 416. 
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conditions,’* or towage through ice.® 


[§ 172] (5) Anchoring, Beaching, Berthing, and 
Mooring of Tow. In determining whether or not an 
anchorage place selected for the tow by the tug was 
safe under the evidence, the court will give weight 
to the opinion of nautical experts,?° but will accord 
greater weight to a custom showing that vessels ordi- 
narily anchored in such place when weather-bound.*? 


Evidence in particular cases. 


18. [a] Evidence held sufficient 
to show negligence of tug in taking 
barges from. sheltered position at 
stake boat under storm conditions. 
The Margaret Murray, 49 F.(2d) 812. 


{b] Evidence held insufficient to 
show negligence of tug in: (1) Con- 
tinuing navigation under prevailing 
conditions of wind and water, or in 
failing to moor scow in protected 
waters. The Perseverance, 49 F.(2d) 
785. (2) Failing to go to the relief of 
a barge left tied with others to a 
stake boat over night, during which 
time the wind increased to a danger- 
ous velocity, negligence not being de- 
terminable on the evidence. Bouch- 
ard Transp. Co. v. Pennsylvania. R. 
Co., 6 F.(2d) 362. (3) Handling tow 
of eleven boats during heavy snow- 
storm. Taylor v. Cornell Steamboat 
Co., 17 F.(2d) 85. (4) Losing a boat 
in a tow of eighteen boats which were 
being brought down the Hudson River 
ina storm. The Hercules, 282 F. 615. 
(5) Maneuvering of vessels in face of 
weather, water, undertow, and chan- 
nel shifting conditions confronting 
them on attempting to enter harbor, 
there being no poor seamanship. The 
Tug John F. Lewis Co. -v. Arundel 
Corporation, 15 F.(2d) 667. 


,19. [a] Evidence held sufficient 
to show that tugs did not exercise 
proper degree of care and prudence in 
attempting to tow coal barges, when 
harbor and bay were encumbered with 
ice, although war conditions may have 
excused imputation of fault against 
tug captains without relieving gov- 
ernment operator of tugs from liabil- 
ity. New York & New Jersey Transp. 
Co, v. Payne, 13 F.(2d) 481 [aff 13 F. 
(2d) 483]. 


- 20. The Battler, 72 F. 537, 19 C.C. 
A. 6 [rev 55 F. 1006, and cert den 16 
S.Ct. 1204, 163 U.S. 697, 41 L.Ba. 3191. 


21. The Battler, supra. 


22. [a] Evidence held sufficient to 
show safety of anchorage place se- 
lected for lay over during bad 
weather. The Battler, 72 F. 537, 19 
C.C.A. 6 [rev 55 F. 1006, and cert den 
Stee 1204, 168 U.S. 697, 41 L.Ed. 
3 F : 


23. [a] Evidence held insufficient.— 
(1) A tug was held, on the evidence, 
not in fault for an injury to a barge 
Jaden with stone, which she towed 
near a temporary wharf and beached 
for unloading, and which was strained 
and injured because of a channel un- 
der her bottom. O’Boyle v. Norwalk 
Towing Co., 201 F. 959. (2) Evidence 
held not to establish fault or negli- 
gence in a towing tug, which rendered 
her liable for injuries to a coal barge 
left in mud alongside wharf for un- 
loading in accordance with usual 
Beers: The Philip J. Miller, 195 F. 


24. Evidence held sufficient 


[a] 


Particular cases are 
set forth in the notes wherein evidence was held 
sufficient or insufficient to show actionable negli- 
gence of the tower in connection with the anchor- 
ing,22 beaching,?* berthing, and mooring?* of the 


done. 


TOWAGE 


\ 


to: (1) Show negligence of tower in 
handling of steamer while docking 
her, where claimant had contracted 
to dock libelant’s steamers, and fur- 
nished a tug and a pilot, who had full 
charge of the docking operation and 
directed the movements of the tug, 
and the steamer struck the wharf 
nearly bow on because of the lack of 
ordinary care and skill which should 
have been exercised by tthe pilot in 
the use of the tug. Central Wharf 
Towboat Co, v. Furniss Withy & Co., 
269 F. 950 [aff sub nom. The Pe- 
jepscot, 217 F. 150]. (2) Sustain find- 
ing that tug’s placing loaded coal 
boats in exposed berth in dangerous 
place was cause of sinking. The B. B. 
No. 21, 54 F.(2d) 532. (8) Sustain 
finding that tug not delivering boats 
at destination left them at unsafe 
berth, although safe berth was avail- 
able. The B. B. No. 21, supra. 


[b] Evidence held insufficient to: 
(1) Charge the owner of tugs with 
liability for the breaking loose of a 
tow of coal boats from a pier, where 
they had been hung up in the usual 
manner while being distributed. Mc- 
Williams v. Philadelphia & R. Ry. 
Cox e203" B85 9il22) CC Ae 84a @) 
Prove that loss of a canal boat by 
settling with the falling tide on a 
rock in front of a bulkhead was due 
to any fault of the tug, which placed 
her at the bulkhead in a safe position. 
O’Rourke v. Pattison, 231 F. 944, 146 
C.C.A. 140. (3) Prove that tug cap- 
tains failed to exercise reasonable 
care and skill under circumstances to 
place tow in as safe a berth as possi- 
ble, where they safely towed coal 
boat long distance and safely placed 
her as near as conditions permitted 
to designated berth. King v. Red Star 
Towing & Transportation Co., 48 F. 
(2d) 683. (4) Show negligence of tug 
in mooring scows and barges to a 
stake boat one-half mile north-north- 
west from the westerly end of the 
breakwater in New Haven Harbor, in- 
stead of taking them into the harbor, 
storm warnings having been hoisted. 
Wandell v. New Haven Trap Rock Co., 
285 F. 339 [cert den 43 S.Ct. 248, 260 
U.S. 749, 67 L.Ed. 494]. (5) Show 
that negligence of tug with respect 
to mooring caused damage sustained. 
Cleary Bros. v. Port Reading R. Co., 
25 F.(2d) 170 [aff 29 F.(2d) 495]. (6) 
Show towed coal boat was not tak- 
en to reasonably safe berth and tied 
up in seamanlike manner, and also 
affirmatively to show that this was 
King v. Red Star Towing & 
Transportation Co., supra. 


25. See case infra this note. 


[a] Evidence held insufficient to: 
(1) Sustain contention of tower that 
inside boats were shifted after tug 
had moored her tow to outer edge of 
flotilla. The Mary Ethel, 290 F. 458 
[aff sub nom. Bulger y. National Lead 
Co., 5 F.(2d) 1013]. (2) Show any 


ta! 
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tow, or sufficient or insufficient to establish a par- 
ticular issue arising with respect to claims based 
upon alleged improper mooring.?* 


[§ 173] (6) Particular Disasters. T 
the tow foundered is not of itself sufficient to estab- 
lish negligence on the~part of the tug.?° 


Evidence in particular cases. 
general rules,27 as applied to the particular facts 
involved, evidence in particular eases has been held 
sufficient or insufficient to show negligence of the 
tower causing particular disasters, such as collision,*® 
foundering,?®» grounding or stranding,*® striking 


The fact that 


In accordance with 


contact between the scow and another 
boat, as the scow was being put into 
a slip. The John E. Berwind, 270 F. 
569. 


26 King v. Red Star Towing & 
Transportation Co., 48 F.(2d) 633. 


[a] Bule applied.—That a towed 
boat sank some time after being tied 
up and the tugs departed was insuffi- 
cient to prove negligence. King v. 
Red Star Towing & Transportation 
Co., 48 F.(2d) 633. 


Insufficient to raise presumption of 
negligence see supra § 162. 


27. See supra text and note 26; 


supra § 167; and passim supra §§ 
168-172. 
28. [a] Evidence held sufficient 


to sustain: (1) Decree for libelant, 
and show that tow’s collision with 
moored barge, causing the injury, 
occurred substantially as claimed by 
libelant, and that the tug in charge 
of the tow was in fault. C. F. Harms 
Co. v. Cornell Steamboat Co., 250 F. 
845, 163 C.C.A. 159. (2) Findings of 
trial court, made on conflicting evi- 
dence, as to circumstances under 
which collision took place between 
steamship and floating dry dock to 
which she was being towed by two 
tugs, and that one of the tugs, master 
of which was found to be in charge, 
was solely in fault. Stimson Mill Co.. 
v. Moran Co., 175 F. 383-99 C.C.A. 54, 


29. [a] Evidence held sufficient to:. 
(1) Show sinking of dredge pushed 
ahead of tug due to fault of tug. The 
Leader, 187 F. 807, 109 C.C.A. 567: 
[rev 181 F. 743]. (2) Sustain finding 
of trial court that sinking of barge 
in tow was caused by striking bridge 
abutment for which towing tug was 
eh ee liable. The Automatic, 


[b] Evidence held insufficient to 
show that: (1) Capsizing of heavily 
laden lighter was due to fault of tug 
in respect of steering or rate of speed. 
The Edgar F. Coney, 250 F. 271. (2) 
Sinking of dredge was due to alleged 
negligence of tower in taking her out 
in harbor during gale, it not being 
negligence to begin harbor towage 
under existing conditions of weather. 
The George I. Forsyth, 239 F. 500, 152 
CCA. S78. i 


30. [a] Evidence held sufficient 
to establish that: (1) Tow grounded 
because of tug’s failure to exercise 
due care in selection of route and in 
ascertaining conditions as to shoals, 
etc. The Murrell, 200 F. 826 [aff sub 


nom. Baltimore & Boston Barge Co, v. 


Eastern Coal Co., 195 FE. 483, 115-¢, 
C.A. 393]. (2) Stranding of barge 
was due to negligence.of tower. Ga- 
lena Nav. Co. v. Sinclair Nav. Co., 17% 
F.(2d) 9. 


[b] Evidence held insufficient t 
show that: (1) Assisting tugs wore 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 173-176] 


natural obstructions,?! stationary 
wrecks ;°3 


particular matters.*® 


[§ 174] (7) Acts after Disaster. 
left to the judgment of competent officers in an emer- 
gency, and such judgment formed upon the spot and 


negligent in connection with ground- 
ing of steamer while being docked. 
The Pacific Maru, 8 F.(2d) 166. (2) 
Grounding of vessel and. consequent 
damage was result of negligence and 
unskillfulness of persons in charge 
of tug, in attempt to.move it from 
dock to main channel. The New 
Windsor, 13 F.(2d) 925 [aff sub nom. 
U. S. v. Jacksonville Forwarding Co., 
18 F.(2d) 39].. (3) Stranding of barge 
in:tow while entering Boston Harbor 
through South Channel in high wind 
was due to negligence of tug in mak- 
ing turn into such channel. The Fred 
HW. Richards, 218 F. 682,:134 C.C.A. 
390. (4) Stranding of tow was due to 
negligence or want of skill on part 
of master of towing tug. The Atlan- 
tie ‘City, 241-F. 62, Ey C.G.A. 62. (5) 
Stranding of tow while tug was seek- 
ing shelter of harbor was due to poor 
seamanship. The Tug John F. Lew- 
is Co. v. Arundel Corporation, 15 F. 
(2d) 667. (6) Tugs were negligent, 
and sufficient to sustain finding of 
trial judge that stranding of steam- 
ship while being docked by tugs was 
not due to negligence of tugs. The 
‘core 14 F.(2d) 1018 [aff 14 F.(2d) 


31. [a] Evidence held sufficient 
to show that dredge’s striking a rock 
while being towed down the Ohio in 
front of a steamer was due to the 
fault of the steamer in passing 
through a narrow and tortuous chan- 
nel between an island and the north 
shore in a negligent and unskillful 
manner. The Leader, 187 F. 807, 109 
C.C.A. 567 [rev 181 F. 743]. 


[b] Evidence held insufficient to 
show that the injury of a barge by 
striking some rocks outside the chan- 
nel while being towed by two tugs 
down the Kennebec River was due to 
any negligence or want of skill on the 
part of the tugs, which were towing 
in the customary manner and kept the 
channel, but rather to show that the 
sheering of the barge was despite the 
efforts of the tugs to prevent it. Bal- 
timore & Boston Barge Co. v. Knick- 
erbocker Steam Towage Co., 159 F. 
755 [aff 170 F. 442, 444, 95 C.C.A. 612, 
614]. : 


82. [a] Evidence held sufficient 
to sustain finding that tow struck 
bridge abutment rendering tug liable 
for damage. The Automatic, 288 F. 
850. 


[b] Evidence held insufficient to: 
(1) Prove that injury to large steam- 
er while being moved by tugs from a 
slip in Chicago River, by striking her 
stern against pier on opposite side 
of river, was due to fault of tugs. 
Gilchrist Transp. Co. v. Great Lakes 
Towing Co., 287 F. 432 [aff 248 F. 
1019, 160 C.C.A. 362]. (2) Show neg- 
ligence of tug master aboard steam- 
er directing docking operations as 
cause of steamer’s striking pier, al- 

though it sufficiently appears that tug 
—which was not libeled—by its neg- 
ligence caused the accident. The W. 
S. Holbrook, 294 F. 908 [aff 294 F. 


911}. 


33. Evidence held sufficient 


[a] 


or sufficient or insufficient to show that 
the catastrophe was due to fault of the tow,** or to 
an independent cause for which the tower was not 
responsible ;*> or suificient or insufficient to establish 
particular issues arising in connection with the catas- 
trophe or to sustain findings with respect to such 


TOWAGE 


structures,®? or 


Much must be 


to show negligence of tug in permit- 
ting tow to strike sunken wrecks in 
channel. Sar Ny es Bros. v. Penn- 
sylvania R. Co., 300 F. 687. 


34. [a] Evidence held sufficient 
to show that: (1) Lack of deck plate 
over ventilator hole and faulty con- 
struction of forward bulkhead con- 
tributed to foundering of tow at sea. 
The T. J. Hooper, 53 F.(2d) 107, (2) 
Sinking of tow resulted from its un- 
seaworthiness. The Radnor, 21 F. 
(2a) 982 (house boat); Dameron- 
White Co. v. Angola Transfer Co., 19 
F.(2d) 12 (barge). 


[b] Evidence held insufficient to 
show that foundering of tow was due 
to contributory negligence of barge 
master. The Thomas J. Cleaver, 52 
F.(2d) $13 [aff in part and rev in part 
39 F.(2d) 183]. 


35. [a] Evidence held sufficient 
to: (1) Establish that stranding of 
oil barge in river was due to hidden 
obstruction, namely, uncharted mud 
lump, and not to negligence of pilot 
or tug. The Buttercup, 8 F.(2d) 281. 
(2) Show that striking of tow on 
rocks was due to ice driven on flood 
tide and not to negligence of tug. 
The Young America, 31 F. 749. 


sé. [a] Cause of loss or injury.— 
(1) Evidence held insufficient to show 
that swells of a steamer passing at 
excessive speed caused the tug’s haw- 
ser to part, with resultant sinking of 
the tow. The Portchester, 18 F.(2d) 
75. (2) Evidence held to show that 
stranding of a barge, due to negli- 
gence of the charterer and towboat 
company, indented two of its plates. 
Galena Nav. Co. v. Sinclair Nav. Co., 
17 F.(2d) 9. (3) Evidence held insuf- 
ficient to prove that leaking and list- 
ing of tow and resultant dumping 
and loss of her deck cargo was proxi- 
mately caused by bad weather to 
which the tug had exposed her, the 
evidence tending rather to show that 
her leak was caused by collision with 
another barge, for which the tug was 
not in fault. The Clarence L. Blakes- 
lee, 243 F. 365, 156 C.C.A. 145. (4) 
‘When a vessel takes the ground, load- 
ed, and lies there for a week, and is 
then found to have an injured plate, 
or places showing recently made 
breaks or deflections from the normal, 
this is enough to establish an ap- 
parent causal connection between the 
stranding and the injury to the plates, 
and any other cause for the injury, 
admittedly existing, is by all experi- 
ence the unusual cause, and a claim 
that the injury was due to such cause 
should be sustained by convincing 


evidence. The Mason, 249 F. 718, 161 
C.C.A. 628. 
{b] Place of grounding.—In a pro- 


ceeding against a tug for the ground- 
ing of a canal boat in a _ channel 
dredged and opened by federal author- 
ities, a finding of the trial court that 
the canal boat grounded while in the 
main channel upon a hidden obstruc- 
tion was held warranted by the evi- 
dence. The Westerly, 249 F. 938, 162 
C.C.A. 136. 
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acted upon in good faith will not be impeached, ex- 
cept upon a clear preponderance of proof that it 
was erroneous.®? 
has been held insufficient to show negligence of the 
tow causing damage to tow or its cargo after the 
happening of a disaster,*® or to show contributory 
negligence of the tow after a disaster.®® 

[§ 175] 8. Trial—a. In General. 
apply with respect to trial of suits against the tower 
for damage to the tow or its cargo.*! 


[§ 176] b. Questions for Jury. Where a suit for 


The evidence in particular cases 


General rules*° 


[c] Possibility of safely passing . 
obstruction.—In a suit for damage to 
a tow running into wrecks, evidence 
that other tows passed in safety suf- 
ficiently showed that navigation past 
the wrecks, although difficult, was 
possible by use of ordinary care and 
skill. McWilliams Bros. v. Pennsyl- 
vania R. Co., 300 F. 687. 


[d] Time of stranding.—A tank 
steamer was held, on the evidence, to 
have been stranded while respondent 
tugs were docking her. The Caspian, 
14 F.(2d) 1006 [aff 14 F.(2d) 1013]. 


87. The Clematis, 5 F.Cas.No. 2,- 
876, Brown Adm. 499. 

. 8 See cases infra this note. 

[a] To show negligence after: (1) 


Collision, and that master of the tug 
in determining to proceed with a 
damaged barge in tow, although the 
barge subsequently settled, neces- 
sitating grounding, was not negli- 
gent, but at most made an excusable 
error in judgment. The Lizzie D. 
Shaw, 47 F.(2d) 820. (2) Fire, which 
started on a scow during towage. 
Shamrock Towing Co. v. City of New 
York, 32 F.(2d) 684 [rev 29 F.(2d) 
783). (3) Grounding of tow. The 
Pacific Maru, 8 F.(2d) 166. (4) Strik- 
ing rocks, where it affirmatively ap- 
peared that after the disaster, for 
which the tower was not to blame, the 
tug did all within her power to help 
the tow. The Young America, 31. F. 
749, 24 Blatchf. 479. . 


39. See case infra this note. 


[a] Inspection of harge after col- 
lision.—Evidence held insufficient to 
show negligence of a barge master in 
connection with his examination of 
the barge after a collision, it appear- 
ing that he did make an inspec- 
tion and it being presumed, in the ab- 
sence of contrary evidence, that such 
inspection was proper under the cir- 
cumstances, so that the tow master 
was not shown to be in any way re- 
sponsible for the subsequent founder- 
ing of the barge. The Thomas J. 
Cleaver, 52 F.(2d) 913 [aff in part and 
rev in part 39 F.(2d) 183]. 


40. Trial: 

Generally see Trial 64 C.J. p 1. 

In parazoky, see Admiralty §§ 261— 
2 


. 


41. See cases infra this note; and 


infra §§ 176, 177. 


[a] Findings.—(1) On libel against 
a canal company and a towing com- 
pany for injury to a barge, towed 
through the canal company’s locks by 
the towing company’s tug, the court’s 
finding that both the towing company 
and the canal company were at fault 
implied a finding that persons in 
charge of the tug were invited to en- 
ter the locks when the gates were not 
completely opened, a dangerous con- 
dition, which both they and the canal 
company could have seen. Lake 
Drummond Canal & Water Co. v. John 
L. Roper Lumber Co., 252 F. 796, 164 
C.C.A. 636. (2) The finding of a dis- 
trict court that the grounding of a 
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damages to tow or cargo is tried before a jury,*? 
on conflicting evidence it is for the jury to deter- 
mine questions of fact,## such as the negligence of 
the tower‘ or the contributory negligence of the 
But the interpretation of the towage con- 
tract,?® the legal relations of the parties,*7 and the 
relative rights and obligations resulting therefrom,** 


tow.*® 


are questions of law for the court. 
[§ 177] c. Instructions. 


_is properly refused.*? 


and correctly stating the law.°? 
[§ 178] 9. Judgment or Decree. 


decree must conform to the evidence.®* 


barge while being towed down the 
Kennebec River was due to the un- 
skillful management of the tugs af- 
firmed. Knickerbocker Steam Towage 
Co. v. Baltimore & Boston Barge Co,, 
170 F. 444, 95 C.C.A. 614, 


{[b] Verdict must conform to the 
evidence. McCahill v. Rugge, 120 N. 
Y.S. 90 (holding evidence insufficient 
to support verdict as to damages in 
an action for injuries to a canal boat 
being towed by defendant’s tug). 


42. Right to jury trial in admiralty 
see Admiralty § 262. 


43. U.S.—Bust v. Cornell Steam- 
boat Co., 24 F. 188, 


Ind.—Neal v. Scott, 25 Ind. 440. 


N.Y.—Tebo v. Jordan, 67 Hun 392, 
22 N.Y-S, 156 [rev 62 Hun 514, 17 N. 
Y.S. 80]. 


N.C.—Bryant v. Stone, 100 S.E. 578, 
178 NC. 291. 


Pa.—Delaware, etc., Steam Towboat 
Co. v. Starrs, 69 Pa. 36. 


44. Neal v. Scott, 25 Ind. 440; Tebo 
v. Jordan, 67 Hun 392, 22 N.Y.S. 156 
{rev 62 Hun 514, 17 N.Y.S. 80]; Car- 
penter vy. Eastern Transp. Line, 67 
Barb. 570 [aff 71 N.Y. 574]; Wooden 
v. Austin, 51 Barb..(N.Y.) 9. [aff 4 
'Alb.L.J. 113]; Tilley v. Beverwyck 
Towing: Co.,.29 Misc...581, 61 N.Y-.S. 
495, faffi66 N.Y.S. 1146]; .., Leo v: 
Cornell Steamboat Co., 85 N.Y.S. 1073, 


45. Delaware, etc., Steam Towboat 
Co. v. Starrs, 69 Pa. 36. 
46. Arctic Fire Ins. Co. v. Austin, 


69 N.Y. 470, 25 Am.R. 221 [rev 3 Hun 
195, 6 Thomps.&C. 63 (rev 66 Barb. 
257 [rey 64 Barb. 559])]. 


47. Arctic Fire Ins. Co. v. Austin, 
supra. 


43. 
supra. 


49. See Trial VIII. 


50. See cases infra this note; and 
infra text and notes 51, 52. 


[a] Instructions held correct.— 
(1) In an action for loss of lumber 
on a ep eey towed by defendant for 
plaintiff, the issue whether defendant 
was acting aS a common carrier or 
employee held fairly submitted. Bry- 
ant. v.) Stone; 100,S.B. 578, 178 N:¢C. 
291. (2) Other cases. Bust v. Cornell 
Steamboat Co., 24 F. 188; Neal v. 
Scott, 25 Ind. 440; Tebo v. Jordan, 73 
Hun 218, 25 N.Y.S. 1070 [aff 42 N.E. 
191, 147 N.Y. 387]. 


{b] Instructions held erroneous.— 
Carpenter v. Hastern Transp. Line, 


Arctic Fire Ins. Co. v. Austin, 


The general rules ap- 
plicable to the giving of instructions in civil ac- 
tions*® apply in this class of cases.°° 
instruction covered by one already given by the court 
Error in an instruction may 
be obviated by a later one covering the same point 


TOWAGE 


A requested 


[§ 179] P. Damages®*—1. In General. ; 
against the tower for damage to tow or cargo, libel- 
ant, if entitled to recover, is entitled to indemnity 
for his actual loss.°° 
are capable of being rescued, the measure of dam- 
ages will ordinarily~be the cost of rescue and re- 
pair,°® or the full value of the vessel less her value 
after injury,>? and where the vessel has been sal- 
vaged, the tower is not liable for the full value 
thereof.°8 If the tow and her cargo become a total 
loss, the measure of damages is the aetual market 
value of the same at the time of the loss,®® or if 
there is no market, the actual value as proved by 
other evidence.*® Compensation for damage to tow: 
and cargo should be limited to such loss as was sus- 


[§§ 176-179 


In a suit 


When the tow and its cargo 


tained as a proximate result of the fault of the 


A judgment or 


67 Barb, 570 [aff 71 N.Y. 574]. 


[ec] Evidence sufficient to support 
instruction.—Plaintiff’s witness hav- 
ing testified that it was the custom of 
the owner of the lumber on a lighter 
to place a watchman on the lighter 
when it was tied to the dock, plain- 
tiff's exception on the ground that 
there was no evidence to support in- 
struction on custom cannot be sus- 
tained. Bryant v. Stone, 100 S.E. 578, 
178.N.C. 291. 


51. Wagner v. Buffalo, ete., Transit 
Cos, 69-4NaY2S, 113,759) App. Div, 489 
[adi 65 DB) 1123,, 172 N.Y. 763841. 


[a] Requested instruction held 
not covered by instruction given.— 
Worthington Live Stock Co. v. Con- 
solidated Coal Co. of St. Louis, 152 
S.W. 392, 169 Mo.App. 230. 


52. Carpenter v. Eastern Transp. 
Line, 67 Barb. 570° [aff 71 N.Y. 574]. 


oem The Westchester, 15 F.(2d) 


[a] Iliustration.—Where libelant 
was, as a result of the trial, entitled 
to recover for injuries to the tow sus- 
tained in the neighborhood of Little 
Falls, and for nothing else, and where 
the only evidence to support the 
award of damages made was a sur- 
vey specifically describing the inju- 
ries received, not at Little Falls, but 
east of Herkimer, such record was in- 
sufficient to support the decree, which 
was accordingly reversed. The West- 
chester, 15 F.(2d) 695. 


54. Division of damages see pas- 
sim supra §§ 121-132. 


55. Pettie v. Boston Tow-Boat Co., 
49 F. 464, 1 C.C.A. 314, See Coastwise 
Transp. Corporation v. U. S., 43 F. 
(2a) 401 (holding that liability of 
government, as owner of tug assum- 
ing towboat duties, for damage re- 
sulting from grounding of steamer, 
was not limited to amount regularly 
received by towboat company [46 US 
CA §§ 741-752, 781, 782]). 


56. The Oceanica, 156 F, 306; The 
Henry Buck, 39 F, 211; The Michael 
Groh, 17 F.Cas.No. 9,522, Brown Adm. 
419; Leech v. The Steamboat: Miner, 
1 Phila. (Pa.) 144, 8° Leg.Int. 11. 


[a] Lhighterage.—The court will 
not scrutinize very closely items of 
expense for lighterage, ete., where 
the master acted in good faith. The 
Michael’ Groh, 17 F.Cas.No. 9,522, 
Brown Adm. 419. 


[b] Gumber.—Double rates for pil- 
ing water-logged lumber allowed, 
such charge being customary. The 
Oceanica, 156 F. 306. 


tower,*! and will not include damages arising in 
consequence of the fault of the complaining party.°? 


Repairs generally see infra § 180. 
57. The Barryton, 54 F.(2d) 282. 


[a] Rule applied.—The owner of 
barges which went ashore was, in 
libel against the tug, chargeable with 
the value of a barge after stranding, 
where it was recoverable by proper 
exertions. The Barryton, 54 F.(2d) 
282 (holding value before wrecking 
nine thousand five hundred dollars, 
and afterward three thousand five 
hundred dollars, so that the latter 
sum was deductible from the amount 
due the tow owner). 


58. The Old Reliable, 262 F. 108. 


[a] TIllustration.—Where a barge 
broke adrift through negligence of a 
towing tug, but was salvaged by the 
owner without serious damage, the 
tug was properly charged with ex- 
pense of salvage, but could not be re- 
quired to pay for the barge. The Old 
Reliable, 262 F. 108. 


59. Dowdall v. Pennsylvania R. 
Co., 7 F.Cas.No. 4,038, 13 Blatchf. 403; 
The J. L. Hasbrouck, 13 F.Cas.No. 7,- 
326, 14-Blatehf. 30. 


60. The Barryton, 54. F.(2d) 282. 


[a] Opinions of persons dealing in 
barges will control as to the value of 
a barge stranded if there was no 
market. The Barryton, 54 F.(2d) 282. 


[b] No deduction where barge to- 
vs loss.—The Barryton, 54 F,(2d) 


61. The Young America, 31 F. 749, 
24 Blatchf. 479; Pope v. The Fearless, 
3 Hawaii Fed. 207. 


[a] Tortious proceedings of wreck 
master causing further loss after dis- 
aster to the tow are not a sequence 
reasonably to be anticipated from the 
original disaster, and even if the tow- 
er were liable for the original dis- 
aster, which he was not, the tow own- 
er could not recover damages for loss 
resulting from such tortious acts of 
a third party. The Young America, 
31 F. 749, 24 Blatchf. 479. 


[b] Effect of tug’s failure to as- 
sist tow when in danger.—Where, 
after an accident to“her tow, a tug 
fails to take steps to protect her from 
loss, the tug is liable for whatever 
loss is sustained over and above what 
would have been sustained if reason- 
able and proper efforts had been made. 
McCormick v. Jarrett, 37 F. 380. 


62. Smith v. The Bronx, 86 F. 808; 
Pettie v. Boston Tow-Boat Co., 49 F. 
464, 1 C.C.A, 314. 


[a] Refusal of offer to help.— 
Where those in charge of a. vessel 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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It is the duty of the tow when injury ensues, to 
do all in its power to make the injury as light as 
possible,®* although a tow owner need not act until 
after it becomes reasonably clear that the tower 
responsible for the disaster will do nothing to help 
the tow.** If the vessel is beached or sunk, the own- 
er is bound to take charge of her within a reasonable 
time,** and, unless it appears that her value is small, 
and that she is not worth repairing or raising,°° 
the owner is negligent if he does not attempt to 
repair or raise the vessel.®7 


As dependent upon contract.*® It has been held 
that damages for loss of, or injury to, the tow are 
such as naturally and proximately arise from non- 
performance of the towage contract,*® and were 
within the contemplation of both parties when the 
contract was made,‘® and that damages in a case 
of this kind may not be varied by the form of action 
adopted.*+ 


Factors affecting value of tow. In determining 
the value of the tow the court will consider the age,*” 
condition,’* and purchase price’* of the tow, and 
amounts expended upon the vessel after purchase.*® 


Place of estimating value of cargo. There is au- 
thority that the measure of damages recoverable 


stranded by the fault of her tug re-]| supra; 


TOWAGE 


The Workman, 30 F.Cas.No. 


[63 C.J.] 77 


from a tug for cargo of the tow lost through tke 
tug’s negligence is the market value of such cargo 
at the port of shipment, together with the ecarry- 


_ing expenses incurred,*® or the price at place of 


purchase with incidental expenses,’7 although, ac- 
cording to other authority, such value is estimated 
at the place of delivery, deducting the towage charg- 
es.78 Where the tow is disabled en route owing 
to the tug’s fault, the tower is liable to the cargo 
owner for damages sustained at a sale in an inter- 
mediate port.*® 


Particular items of damage allowed under gen- 
eral rules,®° as applied to the circumstances involved, 
include commissions paid to secure new crew atter 
repair of a stranded ship,®+ costs of a survey of the 
damaged vessel,*? demurrage,®* general average ad- 
justment,*+ personal property of libelant,*®° net earn- 
ings lost during time tow was disabled;®® and the 
cost or expense following the disaster of discharging 
and reloading cargo,®* docking,®® entering a pro- 
test,®® hiring another boat during time reasonably 
spent in recovering and repairing the injured ves- 
sel,°°, pumping tow,®! salvaging tow,®? or securing 
towage from other parties;°? while those disallowed 
include expense of taking testimony,®* and freight 


way. Compagnie de Navigation Fran- 
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fused the offer of the tug owners to 
pull her off with additional tugs at 
the next high tide, compensation to 
be left to the court, the damages for 
the stranding will be limited to what 
the vessel and cargo would have sus- 
tained if gotten off at the time of 
pec Smith v. The Bronx, 86 
. 808. 


63. The M. D. Wheeler, 100 F. 859; 


_ The Gladiator, 79 F. 445, 25 C.C.A. 32; 


The Frank G. Fowler, 8 F. 340; The 
Stranger, 23 F.Cas.No. 13,525, Brown 
Adm. 281; The Morton, 17 F.Cas.No. 
9,864, Brown Adm. 127. 


64. In re Pennsylvania R. Co., 48 
F.(2d) 559 [rev The Brinton, 35 F. 
(2d) 543, and cert den James McWil- 
liams Blue Line, Inc. v. Pennsylvania 
RINCon 52) S:Ct. 21,2284 US.) 6405) 76 
L.Ed. 544]. 


[a] Illustration.—Owner of barge, 
who was informed of damage from 
contact with boardwalk after barge, 
in possession of bailee, broke adrift, 
was not obliged to act to prevent fur- 
ther damage until after tort-feasor 
failed to act. In re Pennsylvania R. 
Co., 48 F.(2d) 559 [rev The Brinton, 
35 F.(2d) 548, and cert den James Mc- 
Williams Blue Line, Inc. v. Pennsyl- 


—vania R. Co., 52 S.Ct. 21, 284 U.S. 640, 


76 L.Ed. 544]. 

65. Scott v. Cornell Steamboat Co., 
59 F. 638. 

66. Pettie v. Boston Tow-Boat Co., 
49 EF. 464, 1 C.C.A. 314. 

67. Scott v. Cornell Steamboat Co., 
59 F. 638; Pettie v. Boston Tow-Boat 
Co., 49 F. 464, 1 C.C.A. 314 (holding 
that if, under such circumstances, he 
does not do so, he will not be permit- 
ted to profit by his own remissness). 

68. View that action is essentially 
ex delicto see supra § 152. 

69. The Henry Buck, 39 F. 211. 

70. The Henry Buck, supra. 

71. The Henry Buck, supra. 

72. Pettie v. Boston Tow-Boat Co., 
44 F. 382 [mod in other respects 49 
F. 464, 1 C.C.A. 314]. 


73. Pettie v, Boston Tow-Boat Co., 


18,045, 1 Lowell 504. 


[a] Weak and unseaworthy condi- 
tion of a tow sunk and which broke 
up before she could be raised, al- 
though a strong and seaworthy boat 
could have been raised and saved in 
part, was a circumstance operating to 
reduce the estimate of value and the 
amount of recovery. Pettie v. Bos- 
ton Tow-Boat Co., 44 F. 382 [mod 
in other respects 49 F. 464, 1 C.C.A. 
314], 


74. Dowdall v. Pennsylvania R. 
Co., 7 F.Cas.No. 4,038, 13 Blatchf. 403. 


75. Dowdall v. Pennsylvania R. 
COZ SUpLran 4: ; 


76. The Oceanica, 156 F. 306. 
77. The Old Reliable, 262 F. 108. 


[a] Illustration.—In admiralty, 
the measure of recovery for goods 
lost is the price at place of purchase, 
together with freight, insurance, and 
other charges of transportation. The 
Old Reliable, 262 F. 108. 


78. Fox v. Hayward, 4 Brewst. 
(Pa.) 32; Leech .v. The Steamboat 
Miner, 1 Phila. (Pa.) 144, 8 Leg.Int. 
1. 


79. 
A, 23. 
80. 

79. 


81. Gray’s Harbor Tugboat Co. v. 
Petersen, 250 F. 956, 163 C.C.A. 206. 


Ey ie The Ashwaubemie, 8 F.(2d) 


[a] Allowance within discretion 
of trial court.—The Ashwaubemie, 3 
F.(2d) 782. 


83. Davis v. Atlantic Dredging Co., 
212 F. 351; Compagnie de Navigation 
Francaise v. Burley, 183 F. 166 [aff 
19408335, 115 C.C.A.. 199]; O’ Hare 
v. The Brilliant, 3 F. 719. See The 
James H. Brewster, 34 F. 77 (case 
sent to commission to determine 
whether damages due for delay). 


[a] For time delayed by suit of 
third person against tow following 
collision due to negligence of the tug 
in leaving the tow anchored in a fair- 


The Bern, 205 F. 729, 124 C.C. 


See supra text and notes 55-— 


caise v. Burley, 183 F. 166 [aff 194 
SOs, Lhd Cie lAan 199} s 


{b]. From time of accident until 
let off ways after repair.—O’Hare v. 
The Brilliant, 3 F. 719. 


[ce] Claim for demurrage allowed 
on reduced basis where repairs were 
made too slowly. Davis v. Atlantic 
Dredging Co., 212 F. 351. 


84 Gray’s Harbor Tugboat Co. v. 
Petersen, 250. F. 956, 163 C.C.A. 206. 


pe O’Hare vy. The Brilliant, 3 F. 


86. SRA The Fearless, 3 Ha- 


waii Fed. 209. 


87. Gray’s Harbor Tugboat Co. v. 
Petersen, 250 &. 956, 163 C.C.A. 206. 


88. Gray’s Harbor Tugboat Co. v. 
Petersen, supra. 
89. The Michael Groh, 17 F.Cas. 


No. 9,522, Brown Adm. 419, 


[a] For example, the expense of a 
protest made before unloading will be 
allowed, although it proves. to be un- 
necessary. The Michael Groh, 17 F, 
Cas.No. 9,522, Brown Adm. 419. 


90. Leech v. The Steamboat Miner, 
1 Phila. (Pa.) 144, 8 Leg.Int. 11. 


91. Davis v. Atlantic Dredging: Co., 
Repo O’Hare v. The Brilliant, 


[a] From time of accident until 
taken to dry dock.—O’Hare y. The 
Brilliant, 3 F. 719. 


92. The Old Reliable, 262 F. 108; 
The C. F. Ackerman; 5 F.Cas.No. 2,- 
ae 8 Ben. 496; The Kauss, 20 T.L.R. 

[a] TIllustration.—A vessel, towed 
aground by the carelessness of a tug, 
and compelled to pay salvage to an- 
other tug for helping to haul her off, 
is entitled to recover from the former 
tug as damages the amount so paid. 
The C. F. Ackerman, 5 F.Cas.No. 2,- 
562, 8 Ben. 496. And see O’Connell 
v. The C. R. Stone, 68 F. 934 (half 
salvage, tow also being at fault). 


93. Gray's Harbor Tugboat Co. ve 
Petersen, 250 F. 956, 163 C.C.A. 206. 


94. Pope vy. The Fearless, 3 Ha- 
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money ;°° and profit which would have been received 
on cargo had it been delivered.°® 


[§ 180] 2. Repair of Towed Vessel. In accord- 
ance with the general rule that, where tow and cargo 
are capable of being rescued and repaired, the meas- 
ure of damages is ordinarily the cost thereof,®’ re- 
covery has been allowed for the expense of making 
necessary repairs to a towed ship,®® not exceeding 
the value of the vessel,®® although denied as to re- 
pairs not reasonably necessitated by the accident.t 


Making of temporary repairs does not preclude re- 
covery of the cost of permanent repairs,” not even 
if the temporary repairs adequately serve the pur- 
poses of permanent repairs.® 


Where tow is adequately repaired at expense of 
tower, no damages will be allowed the tow owner 
for repairs.* 


[§ 181] 3. Indemnity for Damages to Others for 
Which Tow Responsible. A sum for indemnity for 
damages paid or due third persons by or from the 
tow and its owner may be a proper item of recovery 
against a tower primarily responsible for the tow’s 
incurring such liability.® 


_TOWAGE 
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Cost of raising foundered tow, to get her out of 
the way, may not be charged to a tug owner nob 
responsible for her sinking.® 


[§ 182] 4. Interest. Allowance of interest rests 
in the discretion of the trial court,’ which will not 
be disturbed on appeal in the absence of abuse.* 


Delay in prosecuting the suit has been held ground 
for reduction of interest.® 


[§ 183] 5. Lien—a. InGeneral. A claim for dam- 
ages arising out of the negligent performance of 
a towage contract constitutes a lien upon the of- 
fending vessel,1° and in some states such claims are 
expressly made liens by statute.*? 


/ 
Mere agreement of tug owner to move a steamer 
may not create a lien for malperformance.*? 


Where same party owns both tow and tug, pro 
hae vice or otherwise, he can acquire no lien upon 
the tug for damages to the tow,1* and this doctrine 
has been extended to include the case of a barge 
owner after return to his possession of a barge 
chartered to a tug owner as owner pro hae vice 
of the barge.14 The fact that libelant paid part 


[§§ 179-183 


waii Fed. 209. 


{a] Item paid to attorneys for 
taking testimony of crew with 
stenographer’s charge ruled out as 
“not an expense which may be re- 
garded as proximately caused by the 
stranding.” Pope v. The Fearless, 3 
Hawaii Fed. 209. 


95. Stevenson v. Calvin, 25 U.C.Q. 
B. (Ont.) 102. 


[a] Illustration.—Where a tow 
loaded with stone was sunk as a re- 
sult of the tug’s negligence, and later 
the cargo of. stone was recovered and 
transported to the consignees, in a 
suit by the tow owner against. the 
tower, the freight money was not an 
allowable item of damage, as plain- 
tiff must either have become entitled 
to his freight from the consignee if 
he delivered the cargo, or else was 
not entitled to-it from anyone if 
others completed the transportation 
of the cargo. Stevenson v. Calvin, 25 
U.C.Q.B. (Ont.) 102. \ 


96. The Old Reliable, 262 F. 108. 


97. See supra § 179. 


98. Galena Nav. Co. .y, Sinclair 
Nav. Co., 17 F.(2d) 9; Gray’s Harbor 
Tugboat Co. v. Petersen, 250 F. 956, 
163 C.C.A. 206; Davis v. Atlantic 
Dredging Co., 212 F. 351. 


99. Leech v. The Steamboat Miner, 
1 Phila. (Pa.) 144, 8 Leg.Int. 11. 


1. Galena Nav. Co. v. Sinclair Nav. 
Con ui. C2d) 9. 


[a] Painting.—While the tow own- 
er was entitled to recover for inci- 
dental repairs necessitated by negli- 
gent stranding, he could not profit 
out of the injury by allowance for 
painting not necessitated thereby. 
Galena Nav. Co. v. Sinclair Nav. Co., 
17 F.(2d) 9. 


2, The No. 10, 52 F.(2d) 704; Penn- 
sylvania R. Co. v. Downer Towing 
Corporation, 11 F.(2d) 466; The El- 
mer A. Keeler, 194 F. 339, 114 C.C.A. 
331. 

& The No. 10, 52 F.(2d) 704, 


4 The James H. Brewster, 34 F. 
77; O’Hare v. The Brilliant, 3 F. 719. 


[a] If repairs made by tower put 


tow in as good condition as before ac- 
cident, ‘the libelant is entitled to 
nothing, unless it be for delay.” The 
James H. Brewster, 34 F. 77 (case 
sent to commissioner on question of 
damages for delay). 


5. Osterhoudt v. Hedger Transp. 
Co., 42 F.(2d) 561; Compagnie de 
Navigation Francaise v. Burley, 183 
BYt166 [att 194.335, 1250C:CeAL 198d: 


[a] Judgment damages and ex- 
penses of suit.—Where a ship whose 
officers were ignorant of harbor reg- 
ulations was towed to an improper 
anchorage place and left-in the fair- 
way by the tug, and the tow was held 
partly responsible for subsequent col- 
lision with a third vessel and com- 
pelled to pay damages, the tow owner 
eould recover against the tower in- 
demnity for the amount of damages 
the tow was forced to pay, disburse- 
ments, and proctor’s fees. Compagnie 
de Navigation Francaise vy. Burley, 
eee 166° [aff 194 F335; 115) €.G.A. 


[b] Private property of bargees.— 
Damages to the owner of barges set 
adrift should include private prop- 
erty of the barge men lost when the 
barges foundered. Osterhoudt  v. 
Hedger Transp. Co., 42 F.(2d) 561. 


6 King v. Red Star Towing & 
Transportation Co., 48 F.(2d) 6338. 


[a] Sank at berth.—A towing 
company being without fault in plac- 
ing a boat at the berth, the cost of 
raising her after she sank was not 
chargeable against it, in a suit by 
the tow owner for damages. King v. 
Red Star Towing & Transportation 
Co., 48 F.(2d) 633. 


7 The Ashwaubemie, 3 F.(2d) 782; 
The Old Reliable, 262 F. 108. 


[a] Refusal of the court to allow 
interest on recovery from a towing 
tug for loss of property was within 
eS eda Ags The Old Reliable, 262 


[b] Interest allowed.—(1) Where 
a tug was liable for injuries suffered 
by a ship in towage, interest on the 
amount actually expended in repairs, 
etc., was properly allowed, although 


‘contract of towage. 


Gray’s Harbor Tugboat Co. v. Peter- 
sen, 250 EF. 9565 163° G:C.A: 206.. (2) 
One-third interest allowed under 
facts. City_of New York v. Clyde 
Lighterage Co., 138 F.(2d) 533. 


8 The Old Reliable, 262 F. 108. 


9 City of New York v. Clyde 
Lighterage Co., 13 F.(2d) 533; Gray’s 
Harbor Tugboat Co. v. Petersen, 250 
956; 163. CiC A206: 


[a] As penalty on libelant.—De- 
lay in prosecuting libel for injuries 
to a scow required disallowance of 
one third of the interest claimed, the 
interest being reduced as a penalty. 
City of New York y. Clyde Lighter- 
age Co., 13 F.(2d) 533. 


10. The John G. Stevens, 18 S.Ct. 
544, 170 U.S. 118, 42 Lid. 969. 


ll. Donoghue-Kellogg Mill Co. v. 
The Wasp, 86 F. 470 (Washington 
statute); and see case infra this note. 


[a] Under Missouri statute giving 
a lien for malperformance of con- 
tracts of affreightment, etc., a lien 
attaches to a steamboat for damages 
arising from malperformance of a4 
Miles v. The 
Diurnal, 34 Mo. 588. 


auee The Edward G. Murray, 278 F. 


[a] Illustration.—Mere agreement 
of a tug owner to move a steamer 
from one place to another did not cre- 
ate a conventional maritime lien for 
nonperformance or malperformance 
in respect of the tugs furnished, al- 
though any towing or helper tug 
might be obliged to respond for its 
own wrongdoing. The Edward G. 
Murray, 278 F. 895. 


13. The Dutchess, 16 F.(2d) 1008; 
The City of New Bern, 16 F.(2d) 506; 


The Dutchess, 15 F.(2d) 198. 


[a] Charterer of steamers ac- 
quired no lien against steamers for 
damages to a barge owned by it. The 
Dutchess, 16 F.(2d) 1003, 1004. 


14. The Dutchess, supra. 


“The charterer being unable to ac- 
quire a lien for damages to the barge 
under the conditions existing, the 


not allowed in full under the facts.! owner of the barge could not acquire 
For later cases, developments and changes in the law see Annotations, same title and section number, 
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of the tower’s liability insurance,!> or that the char- 
ter of a barge required the charterer to take out 


tower’s liability insurance,!* does 


ferentiate the ownership of the vessels as to prevent 


application of the foregoing? rule. 


[§ 184] b. Distribution and Priorities.1® All par- 
ties having liens of the character under considera- 
tion are entitled to share in the distribution,!® un- 
less their rights have been forfeited.2° 
authorities holds that a lien for negligent towage is 
entitled to priority of payment over liens on the tug 
for previous repairs or supplies,?1 and for unpaid 
premiums on insurance,?? although other authorities 
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not so far dif- 


ity they must 
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control in suits 


accord priority to the repair and supply liens.?% 
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Liens of tow and cargo owners against a tug are 
equal, entitling holders thereof to share ratably.?+ 


Liens for damages arising at different times will 
ordinarily be ranked in chronological order.?® 


Laches. Where liens for damage for negligent 
towage have priority, in order to retain their prior- 


be enforced with reasonable dili- 


gence, having reference to all the circumstances of 


[§ 185] Q. Costs. The general rules as to costs?* 


against the tower for loss of, or 


injury to, tow or cargo.?8 


VII. LIABILITY OF TOW AND OWNER FOR DAMAGE TO TOWER?2® 


[§ 186] A. In General. 


; A tug is not entitled to 
indemnity for an injury it may sustain during the 
performance of a towage service unless such injury 


is caused by the fault or negligence of the tow,?° 


alien against the steamers on the re- 
sumption of possession.” The Dutch- 
ess, supra. 


15. The City of New Bern, 16 F. 
(2d) 506. 
[a] Provision in charter by which 


libelant agreed to pay one half of 
tower’s liability insurance does not 
affect application of rule. The City 
of New Bern, 16 F.(2d) 506. 


16. The Dutchess, 16 F.(2d) 1003. 


[a] Illustration.—A barge charter, 
requiring the charterer to take out 
tower’s liability insurance, was held 
not to subject steamers demised to 
the same charterer to a lien for dam- 
ages to the barge, such charter re- 
quirement being a personal agree- 
ment by the charterer. The Dutchess, 
16 F.(2d) 1003. 


17. See supra text and notes 13, 14. 


18. Towage lien as ranking equal- 
ly with claim for damage to cargo 
see supra § 39. 


19. The Battler, 67 F. 251 [rev on 
other grounds 72 F. 543, 19 C.C.A. 12, 
cert den 16 S.Ct. 1204, 163 U.S. 697, 
41 L.Ed. 319]. 

20. The Battler, supra. 

21. The John G. Stevens, 18 S.Ct. 
544, 549, 170 U.S. 113, 42 L.Ed. 969; 
The Daisy Day, 40 F. 538; The M. 
Vandercook, 24 F. 472. 


“The result of applying to the case 
at bar the principles of the maritime 
law of the United States, as hereto- 
fore declared by this court, is that 
the lien for the damages occasioned 
by negligent towage must be pre- 
ferred to the previous lien for sup- 


plies.” The John G. Stevens, supra. 
22. The Daisy Day, 40 F. 603. 
23. The Interstate No. 1, 290 F. 


926 [cert den 43 S.Ct. 701, 262 U.S. 
753, 67 L.Ed. 1216]; The Glen Iris, 
78 F. 511; The Gratitude, 42 F. 299; 
The Young America, 30 F.-789; The 
Grapeshot, 22 F, 123; The Samuel J. 
Christian, 16 F. 796. 

[a] Rule stated.—Liens for re- 
pairs and supplies are superior in 
rank to liens for negligent towage. 
The Interstate No. 1, 290 F. 926 [cert 
den’. 43 °S.Ct.-701,..262.U.S. 753, 67 1. 
Ed. 1216]. 

24. The Young America, 30 F. 789. 

25. The Frank G. Fowler, 17 F. 
653, 21 Blatchf. 410 [rev 8°F. 331]. 


[a] Elder lienor entitled to prior- 


ity over younger lienor.—Where there 
are several claims for damages, each 
arising out of negligence in perform- 
ing a towage contract, and each claim- 
ant arrests the vessel at the same 
time, the elder lienor is entitled to 
priority over the younger lienor, un- 
less he has waived or postponed his 
lien. The Frank G. Fowler, 17 F. 653, 
21 Blatchf. 410 [rev 8 F. 331]. 


26. The Young America, 30 F. 789. 


[a] What constitutes laches.—(1) 
The rule of justice and equity in such 
a case clearly demands that a com- 
paratively brief period of inactivity, 
where there was full opportunity for 
attaching the vessel, should be held 
to constitute laches sufficient to post- 
pone the prior lien in favor of subse- 
quent lienors, who were thus preju- 
diced by the delay, and by the want of 
notice. The Young America, 30 F. 
789. (2) Thus, where libelant caused 
the formal arrest of a tug in proceed- 
ings against it for damages to its tow, 
his release thereof for the purpose of 
permitting it to engage in its usual 
business without any keeper on board 
was such laches as to pestpone his 
lien to those of subsequent material- 
men who furnished supplies without 
notice of his suit. The Young Amer- 
ica, supra. (3) But in the case of The 
Frank. |G... FWowler; .A75 3). 653; -21 
Blatchf. 410, where there was a dif- 
ference of nineteen days only between 
the time of the accruing of the two 
liens for negligence in towage, and 
the tug laid up each night in New 
Jersey, and only touched at the city 
of New York at night to report the 
work done, and there was also neces- 
sary delay in ascertaining the first 
lienor’s damage, it was held that this 
delay of nineteen days was not such 
laches as should postpone the first 
lien to the second. 


27. Costs 15 C.J. pl. 


In admiralty see Admiralty §§ 327- 
349. 


‘28 See cases infra this note. 


[a] Apportionment generally.—“In 
deciding questions of costs, courts 
frequently apportion them so as to 
cause the costs of one part of the suit 
to fall upon one party, and those re- 
lating to another part to fall upon 
the other.” Pettie v. Boston Tow- 
Boat Co., 49 F, 464, 468, 1 C.C.A. 314. 


[b] 
specific facts of defense.—Where the 
answer, although denying negligence, 
does not call attention to the specific 


Failure to call attention to) 


although if such is the case, and the tug is not 
guilty of contributory negligence, the tow is liable 
for the damages.*! 


If both tug and tow are at 


facts on which the defense relies, a 
dismissal must be without costs. 
Richter v. The Olive Baker, 40 F. 904. 


[c] Improper conduct.—(1) It is 
the practice of courts of equity and 
admiralty, where the conduct of the 
successful party has been improper, 
to deny him costs (Pettie v. Boston 
Tow-Boat Co., 49 F. 464, 1 C.C.A. 314), 
(2) and in some cases to impose them 
upon him (Pettie v. Boston Tow-Boat 
Co., supra). (3) But it should be 
only in a clear case of oppression or 
of some malpractice that costs should 
be withheld (Pettie v. Boston Tow- 
Boat Co., 44 F. 382 [rev on other 
grounds 49 F. 464, 1 C.C.A. 314]), (4) 
as where an extravagant claim is 
made, and rejected by the court 
(O’Hare v. The Brilliant, 3 F. 719). 
(5) The mere fact of a recovery of a 
much less sum than that claimed is 
not a sufficient cause. Pettie v. Bos- 
ton Tow-Boat Co., 44 F. 382 [rev on 
other grounds 49 F. 464, 1 C.C.A. 314]. 


[d] Where facts seemed to war- 
rant suit (1) a libel will be dismissed 
without costs (The James A. Gar- 
field, 21 F. 474); (2) or on dismissal 
each party may be required to pay 
his own costs where it appears that 
the tug, while not liable for the dam- 
age, was nevertheless in part to blame 
(The Prince Arthur v. The Florence, 


5 Can.Exch. 151 [aff 5 Can.Exch. 
218)]).' 
29. Liability of charterer for los 


of, or injury to, vessel: : 
Generally see Shipping §§ 315-318. 


ees motive power see Shipping 
319. 


30. The Olympic, 224 F. 436, 140 
C.C.A. 180; The Ville de St. Nazaire, 
124 F. 1908; Reeves v. The Consti- 
tution, 20 F.Cas.No. 11,659, Gilp. 579. 


[a] Liability of ship.—‘“‘The dis- 
tinguishing feature of proceedings in 
rem is that the vessel or thing pro- 
ceeded against is impleaded as. the 
real defendant. In a case for dam- 
ages . . . some fault or negligence 
on the part of those in control must 
be imputed to the ship, in order to 
charge it with liability.. The ship 
must be regarded as an actor, whose 
offending has caused the injury com- 


plained of.” The Ville de St. Nazaire, 
124 F. 1008. 
31. Williamson v. McCaldin Bros. 


10.4 222) B63; 1.535 C-CrA 2 390 nfati oee 
e 400]; The Anglia, 1 F.Cas.No. 389, 
7 Ben, 190. 
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fault, the damages should be divided.*? 


Failure to return hired tug in as good condition 
as when received does not of itself make the tow 
liable in rem,?* although the tow owner may be 


liable in personam.** 
[§ 187] B. Collision.?® 


\ 
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[§§ 186-189 


where the collision resulted from negligence of the 
tug’? or from a risk inherent in the work and as- 
sumed by the tug.*§ me 
however, be held responsible for loss of, or injury to, 
the tug resulting from a collision caused by negli- 


The tow and its owner may, 


gence of the tow.®® 


In the absence of their 
negligence or other fault, a tow and its owner are 
not liable for loss of, or injury to, the tug result- 
ing from eollision,?* and recovery has been refused 


or % 


[§ 188] C. Actions and Proceedings.*® In accord- 
ance with general rules,t! the burden of proving 
negligence of the tow rests upon the towe 


y.+2 


VIII. LIABILITY OF TOW AND OWNER FOR DAMAGE TO CARGO? 


[§ 189] The tow and her owner are liable for 
loss of, or injury to, the cargo where caused by 


32. Walsh v. William W. 


Wood, 66 F. 601. 


33. The Ville de St. Nazaire, 124 F. 
1008. 


[a] Illustration.—A suit in rem 
against a ship cannot be maintained 
to recover for damage to a tug which 
was hired and used by the master in 
a towage service, on the ground that 
he was bound to return the tug in as 
good condition as when received, 
usual wear excepted, the right of ac- 
tion being against the owners on the 
contract, and not one based on any 
fault of the ship. The Ville de St. 
Nazaire, 124 F. 1008. 


34 The Ville de St. Nazaire, su- 
pra. 


35. Liability of tow for damage to: 
Other tows see Collision § 99. 
Third vessels see Collision passim §§ 


The 


Liability of tug for collision dam- 
aging tow see supra § 88 et seq. 


36. Houston Towing Co. v. U. S., 
23 F.(2d) 528; Cary-Davis Tug & 
Barge, Co. v.. U. S.,. 8° F.(2d)> 324; 
Suderman & Dolson v. Frederick Ley- 
Jand & Co., 212 F. 396, 129 -C.C.A..\72 
[eert den 35 S.Ct. 791, 238 U.S. 627, 
59 L.Ed. 1496]; The Minnehaha, 124 
BH. 210, 59 C.C.A. 674 [aff 115 F. 852]. 


[a] Negligence shown.—The sink- 
ing in Red Hook Channel by a pas- 
senger steamer of a tug, assisting her 
to move from Bush Docks to a Jer- 
sey City pier, was due to the fault of 
the steamship in turning to port 
without warning to the tug, when it 
was on her port bow, pursuant to the 
orders of the steamship’s officer, al- 
though the turn to port was at a 
proper point for such change of 
course. The Ancon, 263 F. 886. ; 


[b] Negligence not shown.—(1) A 
steamship damaging a tug in colli- 
sion was held not negligent or pre- 
mature in her sternward movement 
at the time of the accident. Cary- 
Davis Tug & Barge Co. v. U. S., 8 FB. 
(2d) 324. (2) ‘The steamship was 
held not to have negligently delayed 
casting off the hawser and reversing 
movement, on discovering that the 
tug was ‘in irons.” Cary-Davis Tug 
& Barge Co. v. U. S., supra. 


37. Houston Towing Co. v. U. S,, 
23 F.(2d) 528; Cary-Davis Tug & 
Barze.Co. vi, U.S.) 8... (20) 824. The 
Siboney, 280 F. 877 [aff 280 F. 878]; 
The City of New York, 54 F. 181, 4 
C.C.A, 268. 


[a] Failing to observe danger.—A 
tug, which was placed at the port 
quarter of a steamer to tow the 
steamer from a pier, and which start- 
ed backward in obedience to a signal 
from the steamship, which was in 


charge of the operation, and was 
brought into collision with barges on 
the other side of the slip, was at fault 
for not observing the danger, which 
was as apparent to the tug as to any- 
one else, When the tug had ample time 
for escape, so that a libel for dam- 
ages to the tug must be dismissed. 
The Siboney, 280 F. 877 [aff 280 F. 
878]. 


[b] Going too close to stern of 
steamer and stopping tug’s engines, 
so that she was not under control, 
was negligence on the part of the tug 
engaging in docking a steamer ex- 
pected to use her own power, so that 
recovery could not be had for loss of 
the tug caused by suction when the 
steamer suddenly started its propel- 
lers. The City of New York, 54 F. 
181, 4 C.C.A, 268. 


{c] Hanging on to ship after 
triSping of tug on its own line and 
far beyond the point of safety to the 
tug or benefit to the ship she was as- 
sisting, shows negligence on the part 
of the tug precluding recovery for 
damage when she was dragged 
against the ship. Houston Towing 
COlLVs (WIS. -2e. (2d) piece 


[d] Taking position too far for- 
ward when helping a steamer to leave 
a dock, where this was the primary 
cause of a collision between the two, 
showed negligence of the tug necessi- 
tating dismissal of its cross libel for 
damages. Cary-Davis Tug & Barge 
Con vie Us S34 Ser Cass24 


33. The Olympic, 224 F, 436, 140 
C.C.A. 130 [aff 221 F. 296]. 


[a] Injured by propellers while 
docking steamer.—A tug engaged 
with others in docking a large steam- 
ship, which voluntarily took a posi- 
tion alongside near her stern, and 
when she started her starboard pro- 
peller was drawn by suction within 
reach of the blades and injured, was 
not entitled to recover from the 
steamship, which, as customary, was 
to be expected to use her propellers 
whenever necessary to aid the work 
of the tugs, but to have assumed the 
risk of ‘the position it took. The 
Olympic, 224 F. 486, 140 C.C.A. 130. 


39. Barrett v. Compagnie Generale 
Transatlantique, 42 F.(2d) 422; The 
Ancon, 263 F. 886. 


_{a], Tlustration.—A ship officer 
directing a tug to take a certain posi- 
tion while assisting the ship into a 
berth was bound to see that the tug 
was not subjected to unreasonable 
peril, and where he failed in this duty 
and the tug was injured by coming 
into contact with the ship’s propeller, 
and the damage resulted from the 
tow’s negligence without contribu- 
tory negligence of the tug, the ship 
was solely responsible. Barrett v. 


negligence or other fault imputable to the tow,** 
but not otherwise.*° 


Compagnie Generale Transatlantique, 
42 F.(2d) 422. 


[b] Where particular instructions 
are given by navigators of steamship 
putting a tug, assisting her in mov- 
ing to a pier, in a particular position, 
any maneuver of the ship without no- 
tice, resulting in damage, is at the 
risk of ship, and not of the tug, and 
the ship will be held liable for result- 


ant damage to the tug. The Ancon, 
263 F. 886. 
[c] Contributory negligence of 


tug not shown.—A tug captain was 
not responsible for an error of judg- 
ment when called to act in a sudden 
emergency. Barrett v. Comnagnie 
Generale Transatlantique, 42 F.(2d) 


40. Admiralty practice and proce- 
dure generally see Admiralty §§ 129- 
351. ; 


41. Burden of proof: 
Generally see Evidence §§ 13-24. 
In admiralty see Admiralty § 250. 
42. The Minnehaha, 124 F. 210. 


[a] Burden not sustained and pre- 
ponderance of evidence held to show 
lack of fault on the part of the tow 
in paying out the hawser. The 
Minnehaha, 124 F. 210. 


43. Liability for loss of, or injury 
to, cargo of: 


Shipowner and vessel generally see 
Shipping §§ 536-828. 


Charterer, owner, and vessel where 
ship is chartered see Shipping §§ 
308-314, and passim §§ 149-348. 


Tug and owner see supra §§ 55-185. 


44. The G. N. Hannold, 166 F. 637; 
Bradley v. Lehigh Valley R. Co., 153 
F. 350, 82 C.C.A, 426 [aff 145 F. 569]; 
Merrick v. Brainard, 38 Barb. 574 [aff 
34 N.Y. 208]. 


[a] Loss of cargo by dumping.— 
The dumping by a lighter of her deck 
eargo of iron ore while in tow was 
held, under the evidence, to have been 
due to her unseaworthiness by rea- 
son of water in her hold, which ren- 
dered her liable for the loss, and not 
to any negligence on the part of the 
ce tug. The G. N. Hannold, 166 


45. The Katie E., 46 F.(2d) 534; 
The Tourist, 16 F.(2d) 154 [aff Sea- 
board Forwarding Co. v. Freights on 
Four Cargoes of Flaxseed, 25 F.(2d) 
1021 (aff 25 F.(2d) 1022)]. 


[a] One barge not liable for fault 
of another.—The Tourist, 16 F.(2d) 
154 [aff Seaboard Forwarding Co. v. 
Freights on Four Cargoes of Flax- 
seed, 25 F.(2d) 1021 (aff 25 B.(2d) 
1022)] (all barges of tow carrying for 
same shipper were not liable for fault 
of one in not having steering equip- 


For later cases, developments and changes in the law see Annotations, same title and section number, . 
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§§ 189-191] 


If tug and tow are both negligent, the cargo owner 
may recover of either his whole damage,*® unless he 
has been guilty of contributory negligence in em- 
ploying a boat obviously unfit for the service, in 
which case he ean recover but half his damages.#7 


Under special contract, the tow owner may be 


TOWAGE 
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obligated to indemnify the tug owner for damages 
to cargo caused by fault of the tug.*§ 


Appeal. Tow owners have been held not entitled 
to appeal from a judgment, in an action against 
tug and tow for damage to cargo, holding the tower 
solely responsible.*® 


IX. LIABILITY OF TOWER AND TOW FOR INJURY TO THIRD PERSONS OTHER THAN 


[§ 190] A. In General. 


tow by a tug, whereby injury is 


persons°® or their property,*! is negligence for which 
the tug is lhable,>? even though the tow was also at 
The third person thus injured can recover 
compensation from either the tow or the tug, if 
each has been guilty of a fault causing the injury,** 


fault.>3 


or from both.®® 


ment). 


[ob] Where loss of cargo was due 
to fault of tug, in which the tow did 
not participate, libels against the 
tow and her owner were dismissed. 
The Katie E., 46 F.(2d) 534. 


46. The Wm. Murtagh, 17 F. 259; 
Davidson v. Holden, 60 How.Pr. (N. 
Y.) 327. 


Tug’s liability for damage to car- 
fo see passim supra §§ 55-185. 


47. The Wm. Murtagh, 17 F. 259. 
48. The Millwall, [1905] P. 155. 
[a] Costs as well as damages 


awarded tug owner under contract. 
The Millwall, [1905] P. 155. 


49. The Millwall, supra. 

50. See infra § 191. 

51. See infra § 192. 

52. See cases infra §§ 191, 192. 
53. Cumberland County v. Central 


Wharf Steam Tow-Boat Co., 37 A. 867, 
90 Me. 95, 60 Am.S.R. 246. 


54. Cumberland County v. Central 
Wharf Steam Tow-Boat Co., supra. 


55. Dangelo v. John W. Danforth 
Co., 192 F. 678; Traufiier v. Detroit & 
Cleveland Nav. Co., 181 F. 256. 


{a] Illustration. — Where men 
aboard a tug were drowned following 
a collision between the tug and a 
steamer she was helping, and where 
it appeared that the steamer was in 
fault for navigating in the river ata 
speed in violation of a federal stat- 
ute, which forbade a greater speed 
than six miles an hour, and that the 
tug was also in fault for not keeping 
farther away and for taking the line 
while the steamer was going at such 
excessive speed, which was contrary 
to custom and dangerous, both the 
tug and the steamer could be held for 
damages. Trauffler v. Detroit & 
Cleveland Nav. Co., 181 F. 256. 


56. Cross references: 


Actions for causing death generally 
see Death §§ 36-260. 

Admiralty jurisdiction over actions 
for wrongful death see Admiralty 
§§ 126, 127. 


Personal injuries of seamen generally’ 


see Seamen §§ 634-728. 

Tug as dominant mind of tow see su- 

pra § 52. 

57. U.S.—D. W. Ryan Towboat Co. 
v. Draper, 263 F. 31 [cert den 40 S.Ct. 
483, 253 U.S. 486, 64 L.Ed. 1026]; The 
J. & J. McCarthy, 61 F. 516, 9 C.C.A. 


[63 C. J.—6] 


| Want of skill and the 
failure to exercise care in the management of a 


CARGO OWNER 


eaused to third 


[§ 191] B. Personal Injuries.°* Tug and her own- 
ers are liable for death or injury of persons killed 
or injured as a result of the tug’s negligence or 
other fault,°* as where the death or injury resulted 
from fault of the tug in abandoning her tow,®® fail- 
ing to make a proper inspection of the tow before 
proceeding,®® or deliberately taking out a tow known 
to be unseaworthy,®® improper handling of tow 


lines,®°' and putting to sea®? or failing to seek shel- 


600 [aff 55 F. 85]; Abell v. The 
Nathan Hale, 48 F. 698. 


Alaska.—Williams vy. Alaska Com- 
mercial Co., 2 Alaska 48. 


Ill.—Dunham Towing, etc., Co. v. 
Daudelin, 41 Ill.App. 175 [aff 32 N.E. 
258, 143 Ill. 409]. 


Me.—Berry v. Ross, 47 A. 512, 94 
Me. 270; Cumberland County v. Cen- 
tral Wharf Steam Tow-Boat Co., 37 
A. 867, 90 Me. 95, 60 Am.S.R. 246. 


N.Y.—McGuire v. Moran, 78 N.Y.S. 
422, 76 App.Div. 325; Feeney v. Min- 


isceongo Towing Co., 21 N.Y.S. 325, 
66 Hun 631. 


B.C.—Padularoga v. Canadian Can- 
ning Co., 12 B.C. 468. 


58. Alaska Commercial Co. v. Wil- 
liams, 128 F. 362, 68 C.C.A. 92; Wil- 
liams vy. Alaska Commercial Co., 2 
Alaska 43, 


[a] Leaving tow adrift off Alaskan 
coast.—Where a steamer contracted 
to carry men and freight for a min- 
ing company from Juneau to Lituya 
Bay, in Alaska, and also to tow a small 
schooner belonging to the company 
and used as a lighter, and the entrance 
to the bay was narrow, and could be 
passed safely only at slack tide, and 
arriving off the entrance the master 
deemed it unsafe to enter at that 
time, and, the manager of the com- 
pany on board refusing to consent 
that the men and stores should be 
loaded on the schooner and left out- 
side, he proceeded with the tow up the 
coast, and on the way the hawser 
parted, but the steamer proceeded 
without stopping, leaving the schoon- 
er adrift in the open sea, with five 
men on board, none of whom was ac- 
quainted with the coast, and the 
schooner was never seen afterward, 
and all that was even known of the 
fate of the men on board was the find- 
ing of the body of one on the beach, 
it was held that the obligation of rea- 
sonable care on the part of the steam- 
er continued after leaving the bay, 
that the parting of the towline did not 
excuse her for leaving her tow, and 
that nothing in the towing contract 
would relieve her from liability for 
the abandonment of the tow, there be- 
ing nothing in the situation which 
made such abandonment necessary, 
and that the tower was liable for the 
death of the men, which proximately 
resulted not from the breaking of the 
towline, but from the tug’s continuing 
her voyage and leaving her tow to its 
fate. Alaska Commercial Co. v. Wil- 
liams, 128 F. 362, 63 C.C.A. 92. 


59. Dangelo v. John W. Danforth 
Co.;,, 192) F678. 


[a] Towing overloaded and leaky 
mud scow to a dumping ground at 
sea, when an ordinary inspection 
would have shown its unseaworthy 
condition, made the tower as well as 
the employer liable for the death of 
an employee of the dredging company 
drowned when the scow capsized, 
Dangelo v. John W. Danforth Co., 
192 FE. 678. 


60. Atkinson v. Scully, 246 F. 463. 


[a] Geakiness of one barge pre- 
venting rescue of another.—The own- 
er of a tug was liable for the death 
of the master of a barge in tow which 
went adrift and was not promptly 
searched for by the tug because of 
the leaky condition of another barge 
in the tow which existed when the 
voyage commenced, where the tug 
master knew of the leaky condition of 
the barges when starting, as a tug 
which takes out a leaky barge must 
be held liable for all the proximate 
results of such conduct. Atkinson y. 
Scully, 246 F. 463. 


61. The P. P. Miller, 180 F. 288. 


[a] Moving ahead without warn- 
ing.—A custom of employees of a tug, 
which was not a general custom, of 
suddenly and forcibly moving the tug 
ahead which had just taken the tow- 
line of a tow and without notice to 
the tow, or the seamen on board 
thereof having charge of the line as 
it runs out through the opening, 
where such employees were stationed 
where they could not see the tug, was 
an act apparently fraught with dan- 
ger; and it was an omission of duty 
of the tug not to warn the tow and 
the servant having charge of the line 
thereof of her intention to pull on the 
towline rendering the tug liable for 
injuries to such an employee of the 
tow proximately resulting therefrom, 
in the absence of his contributory 
nose ente. The P. P. Miller, 180 F. 


62. Larsen v. Cahill Towing Line, 
6 F.(2d) 982. 


[a] Illustration.—For the master 
of a tug, having a scow with a low 
freeboard in tow, to put out of the 
harbor into an open sea, with a most 
unfavorable sea and a strong increas- 
ing wind, disregarding displayed 
storm signals, when a harbor of 
refuge was at hand, was not a mere 
error of judgment, but negligence, 
rendering the tower liable for the 
death of a scowman drowned when 
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ter®® in bad or threatening weather.** Where, how- 
ever, the injury was not due to the negligence of 
the tower, the latter will not be held liable.°® 


Tow and her owners are liable for death or injury 
of persons resulting from their faul 
[§ 192] C. Loss of, or Injury to, Property®’?—1. 
The measure of a tug’s duty 
toward third persons while engaged in towage serv- 


Liability of Tower. 


the scow turned turtle. Larsen v. Ca- 
hill Towing Line, 6 F.(2d) 982. 


[b] Fact that other scows weath- 
ered storm does not justify a tug cap- 
tain in having exposed his tow of a 
lower freeboard to the same condi- 
tions, nor excuse the tower from lia- 
bility for the death of a scowman 
drowned when the tow capsized. Lar- 
sen v. Cahill Towing Line, 6 F.(2d) 
982. 


63. Egan v. Southern Towing Co., 
189 F. 543; Southern Towing Co. v. 
Egan, 184-8. 275, 106,C.C.A. 417. 


[a] Illustrations.—(1) A master 
of a tug in charge of a tow, and un- 
able because of its small size to do 
more than save itself in time of 
storm, must be very observant of the 
weather, and must not run risks that 
may be avoided, and must make for 
one of the numerous harbors availa- 
ble as soon as it becomes evident that 
stormy weather is to be expected, 
and if he fails to do so and the life 
of a bargeman is lost in the storm 
after it becomes necessary for the tug 
to cut the tow adrift, the tower is li- 
able in damages for his death. Egan 
v. Southern Towing Co., 189 F. 543. 
(2) Where the tug left Baltimore for 
Norfolk and beyond with five heavily 
laden barges, and in the afternoon the 
weather became threatening, the wind 
increasing and the barometer falling, 
and conditions become worse during 
the night, and at midnight the wind 
was flawy and the barometer falling 
rapidly, culminating in a gale and 
violent storm at four in the morning, 
and at seven finding it impossible to 
withstand the storm, the tow anchor- 
ed, the barges cutting loose and an- 
echoring separately, and one of the 
barges foundered, and all on board 
were drowned, and it appeared that 
during the night the tow passed two 
or three harbors where a safe anchor- 
age could have been made, in 
view of the heavy tow, it was par- 
ticularly incumbent on the master of 
the tug to exercise care in guarding 
against probable storms, and under 
the circumstances his failure to seek 
a harbor was reckless, and not in the 
exercise of the seamanship and care 
demanded, and rendered the owner of 
the, tug liable under the law of Vir- 
ginia for the death of the master and 
mate of the barge. Southern Towing 
Co. v. Egan, 184 F. 275, 106 C.C.A. 417. 


64 As affecting duty of tug to tow 
see supra §§ 83-87. 


65. The John K. Gilkinson, 156 F. 
868; In re Ramsay, 95 F. 299; Peder- 
son v. John D. Spreckles, etc., Co., 87 
F. 938, 31 C.C.A. 308 [aff 81 F. 205]. 


[a] Negligence of person injured. 
—(1) The injury of a scowman, in 
charge of a scow being towed behind 
another to the dumping grounds, 
whose leg was caught and cut off by 
a line while he was attempting to 
lengthen the towing hawser, held on 
the evidence to have been due to his 
own negligence, and not to any fault 
of the tug. The John K. Gilkinson, 
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156 F. 868. (2) A tug, towing a 
scbooner manned by her own officers 
and crew, held not liable for personal 
injuries occasioned to the schooner’s 
mate by the breaking of the breast 
chock, through which the line was 
run, where the accident was due to 
bad seamanship of the mate, in caus- 
ing the line to be run through the 
breast chock and fastened to the pawl 
bitt, instead of to the windlass bitt. 
Pederson v. John D. Spreckles & Bros, 
Co., 87 F..938, 31.C.C.A. 308. 


66. Dangelo *v. John W. Danforth 
Co., 192 F. 678; Trauffler v. Detroit 
& Cleveland Nav. Co., 181 F. 256. 


[a] Furnishing unseaworthy scow 
renders the tow owner liable for the 
death of an employee thereon drown- 
ed when the scow capsized because of 
a leaky and overloaded condition. 
Dangelo v. John W. Danforth Co., 
192 EF. 678. 


[b] Towed steamer liable where 
its fault in navigation contributed to 
death of libelant. Trauffier v. Detroit 
& Cleveland Nav. Co., 181 F. 256. 


67. Liability of tug for damage to: 
Third vessels resulting from collision 


generally see Collision passim §§ 
80-103. 


Tow see supra §§ 88-92. 


68. The C. W. Mills, 241 F. 204, 
205 [aff sub nom. The Mary Wittich, 
241 F. 378, 154 C.C.A. 651]. 


69. The C. W. Mills, supra. 


“Ordinary care required of those 
engaged in the profession of towing 
is a high degree of care, for they hold 
themselves out as experts. The meas- 
ure of care required is similar to that 
required of pilots. They are in fact 
pilots.” The C. W. Mills, supra. 


70. The C. W. Mills, supra. 
71. The C. W. Mills, supra. 


[a] “It is the duty of the tug to 
see that the tow is properly made up, 
that the lines are sufficient and se- 
curely fastened, and whether she 
furnished the lines to the tow, or the 
tow to her.’”’ The C. W. Mills, 241 F. 
204, 205 [aff sub nom. The Mary Wit- 
tich, 241 F. 378, 154 C.C.A. 651]. 


72. New Jersey Shipbuilding & 
Dredging Co, v. Tracy Towing Line, 
42 F.(2d) 1005; The Mary Ethel, 290 
FF. 458 [aff sub nom. Bulger vy. Na- 
tional Lead Co., 5 F.(2d) 1013]; Mc- 
Williams Bros. v. Davis, 285 F. 312 
[aff sub nom, James McWilliams Blue 
Line v. Payne, 273 F. 622, and cert 
den 48 S:Ct.. 248, 260 U.S. 747, 67 LL. 
Ed. 494]; The Britannia, 252 F. 583, 
164 C.C.A. 499; The Rambler, 87 F. 
784; The Hercules, 75 F. 274. 


[a] Tug should realize apparent 
danger in tying up barge to flotilla 
moored at bulkhead and use due care 
not to endanger the flotilla. New Jer- 
sey Shipbuilding & Dredging Co. y. 
Tracy Towing Line, 42 F.(2d) 1005. 


[b] Third vessel going adrift.— 


ice is that of ordinary care®® of an expert,®® required 
to know the channel and its ordinary currents and 
dangers,’ and the proper method of making apes 
and mooring’? tows; and the tug must be of power 
sufficient to handle her tow.7* 
er are liable for loss of, or injury to, property of 
third persons resulting from their negligence or oth- 
er fault,7+ as where through fault of a tug engaged 
in towage damage is done to beacons,*® boardwalks,*® 


The tug and her own- 


(1) Where a tug made fast its tow to 
the outside of three other boats, and 
by. reason of its position such barge 
was exposed to the full force of the 
tide, and when the tide changed the 
lines between the two inside boats 
parted, and the three outer boats were 
carried down river and injured, the 
tug was solely liable for injury to all 
the boats, which would not have oc- 
curred had the barge not been made 
fast in such _ position. The Mary 
Ethel, 290 F. 458 [aff sub nom. Bulger 
v. National Lead Co., 5 F.(2d) 1013]. 
(2) A tug was at fault for mooring 
five barges of her tow to other barges 
moored to a pier, where they were 
subject to the combined effect of the 
tide and a northeast gale, without as- 
certaining that the lines to the piers 
were sufficiently strong to hold the 
entire flotilla, as the result of which 
the flotilla went adrift and damaged 
some of the barges. McWilliams 
Bros. v. Davis, 285 F. 312 [aff sub 
nom. James McWilliams Blue Line v. 
Payne, 273 F. 622, and cert den 43 
S.Ct. 248, 260 U.S. 747, 67 L.Ed. 494]. 


nad Burgess v. Beebe, 3 La.Ann. 
[a] Towboat, with tow so much 


beyond her capacity as to disable her 
powers of locomotion, must bear any 
resulting injury _to third parties. 
Burgess v. Beebe, 3 La.Ann. 668. 


74 New Jersey Shipbuilding & 
Dredging Co. v. Tracy Towing Line, 
42 E.(2d) 1005; The Rambler, 87 F. 
784; The Hercules, 75 F. 274; The 
Annie Williams, 20 F. 866; Burgess 
v. Beebe, 3 La.Ann. 668; Butler-Ryan 
Co. v. Williams, 88 N.W. 3, 84 Minn. 
447; Hubbard v. Dickie, 39 N.S. 506. 


75. The C. W. Mills, 241 F. 204 [aff 
sub nom. The Mary Wittich, 241 F. 
378, 154 C.C.A. 651]. 


fa] Ilustration—A tug with a 
schooner in tow was liable for injury 
to a beacon, with which the tow came 
into collision, and which was outside 
the channel where the tow should 
have been kept where the negligence 
was that of the tug in failing to keep 
its tow in the channel. The C. W. 
Mills, 241 F. 204 [aff sub nom. The 
Whee Wittich, 241 F. 378, 154 C.C.A. 

a . 


76. In re Pennsylvania R. Co., 48 
F.(2d) 559 [rev sub nom. The Brin- 
ton, 35 F.(2d) 548, and cert den sub 
nom. James McWilliams Blue Line, 
Inc. v. Pennsylvania R. Co., 52 S.Ct. 
21, 284 U.S. 640). 


[a] Where damage to boardwalk 
was fairly to be apprehended once 
tows were set adrift, the tower whose 
negligence was responsible for the 
breaking adrift of the tow was liable 


as a tort-feasor to the third person 


pateh 4 ys Seat? 
Sylvania R. Co., 48 F.(2d) 559 [r 
sub nom. The Brinton, 35 F.(2da) reed 
and cert den sub nom. James McWil- 
liams Blue Line, Inc. v. Pennsylvania 
R. Co., 52 S.Ct. 21, 284 U.S. 640]. 


I 


In re Penn- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 192-193] 


bridges,** or fish nets,7® or where a third vessel is 
injured by collision with the tug and tow,?® or 
Where, however, it appears that the 
tug was not in fault, she may not be held responsible 
for damage to the property of third persons.*} 
Where negligence of one tug is not the proximate 
cause of damage to the tow of a second tug, the 
first tug may not be compelled to respond in dam- 
ages ;°? nor may a tower who has properly moored 
or landed his tow at completion of towage be held 


otherwise.®° 


77. Magnolia Petroleum Co. v. 
City of Port Arthur, (Tex.Civ.App.) 
209 S.W. 803, 991. See U. S. v. Nor- 
folk-Berkley Bridge Corporation, 29 
F.(2d) 115 (holding tugs and bridge 
owner both at fault in collision be- 
tween towed ships and _ projecting 
gear racks of bridge which damaged 
bridge). 


[a] Where tow struck and dam- 
aged bridge through negligence of 
the tug, the tower was liable. Mag- 
nolia Petroleum Co. v. City of Port 
ey (Tex.Civ.App.) 209 S.W. 808, 


Liability of wrongdoers generally 
for damage to bridge see Bridges §§ 
115-118; Navigable Waters § 81. 


73. Hubbard v. Dickie, 39 N.S. 506; 
Smith v. Northern Constr. Co., 30 Ont. 
L. 494, 5 Ont.W.N. 789. 


[a] Where tug, engaged in towing 
large boom of logs or saw timber up 
a river by means of fastening a cable 
to a tree and winding the same on the 
drum of the tug or “alligator,” was 
so careless of marked and buoyed fish 
nets as completely to destroy them, 
the tower was liable. Smith v. North- 
ern Const. Co., 30 Ont.L. 494, 5 Ont. 
W.N. 789. 


79. See Collision passim §§ 80-103. 


80. The Clara, 5 F.Cas.No. 2,788, 5 
Ben. 375 [aff 5 F.Cas.No. 2,789, 5 Ben. 
3876 note (aff 23 Wall. 1, 23 L.Ed. 


2146). 


{a] Setting fire to third vessel.— 
The towing of a burning ferryboat 
away from a dock at the request of 
her owners is not within the rule 
which authorizes one in case of neces- 
sity to destroy another’s property to 
prevent spread of fire, and does not 
excuse the tug, where she _ breaks 
adrift through her hawser burning 
off, and sets fire to a vessel at anchor. 
Here it was said: “Without calling 
in question the well-settled principles, 
that, at common law, any person, in 
case of actual necessity to prevent 
the spreading of a fire, may prostrate 
a building in a block or street, with- 
out being responsible in trespass or 
otherwise, that the sufferer, in such 
ease, has no legal redress for the in- 
jury, and that, in case of a danger 
happening by tempest, a passenger in 
a vessel, may, if necessary to save the 
lives of the passengers, throw over- 
board the goods of another, without 
being liable in trespass to their own- 
er, I do not think the present case 1s 
prought within these principles. It 
cannot be held that it was necessary 
to set this schooner on fire in order 
to prevent the apprehended spread of 
the fire, if the ferryboat should be 
left to burn in the slip, in the sense 
in which the word ‘necessity’ is un- 
derstood in the principle of law re- 
ferred to. The necessity must be a 
direct one, an obvious one, a neces- 
sarily resulting one. In the case of 
the building, or of the goods in the 
vessel, the necessity for the sacrifice, 
as well as the act of sacrifice, must 
both of them be direct, in reference 
to the thing sacrificed. There must 
be no fault, in either substituting a 
fancied necessity for a real necessity, 
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thereafter.®3 


or in negligently doing what is done, 
so that the existence of necessity 
comes to rest only on the fact of 
sacrifice, when the sacrifice would not 
have occurred but for the negligence. 
In the present case, it was entirely 
plain, before the towing commenced, 
that an ordinary hempen | hawser 
would be likely to burn off if the 
flames should burst out, and it was 
anticipated that they would burst out. 
It is not contended, on the part of the 
steamtug, that, if the hawsers had 
not successively burnt off, she would 
not have been able to haul the ferry- 
boat in safety out of the way of the 
schooner. It must, therefore, be held 
to have been negligence on the part of 
the steamtug to tow the ferry-boat at 
all with a hempen hawser, and the 
damage done to the schooner cannot 
be regarded as unavoidable, however 
properly the steamtug may have man- 
aged the navigation after once getting 
the ferry-boat out into the river. The 
risk of the burning of the hawser 
must be borne by the steamtug and 
not by the schooner. The steamtug 
was, therefore, in fault, in allowing 
the ferry-boat to collide with the 
schooner and set her on fire, such col- 
lision being shown to have been di- 
rectly the result of towing the burn- 
ing boat with a hempen hawser.” The 
Clara, 5 E.Cas.No. 2,788, 5-Ben. 375, 
383 [aff 5 F.Cas.No. 2,789, 5 Ben. 376 
note (aff 23 Wall. 1, 23 L.Hd. 146, 
150)] (per Blatchford, J.). 


81. Olympic Salt Water Co. v. 
Shipowners’ & Merchants’ Tugboat 
Co., 48 F.(2d) 49 [eert den 52 S.Ct. 8, 
284 U. S. 619, 76 L.Ed. 528]; The Theo- 
dore Smith, 271 F. 45; The Oscar B., 
121 F. 978, 58 C.C.A. 316; The Jack 
Jewett, 23 F. 927; The Swan, 23 F. 
Cas. No. 13,667; Palmer v. New York, 
etc., Transp. Co., 88 Hun 509, 34 N.Y. 
S. 908. 


[a] No duty to mark sunken tow. 
—Where the tow is sunk in a colli- 
sion without any fault on the part of 
the tug, the latter’s obligation is at 
an end, and she is under no obligation 
to mark the wreck by a light or other- 
wise, so as to prevent injury to other 
vessels thereby. The Swan, 23 F.Cas. 
No. 13,667, 3 Blatchf. 285. 


[b] Wharf damaged by wreck.— 
Where a tug dispatched by its owner 
to assist or salvage a certain vessel 
which the owner heard was in dis- 
tress, located the then abandoned ves- 
sel in a partially submerged condi- 
tion, and proceeded to tow the vessel 
through the main ship channel, and, 
while in the course of such towage, 
the ship sank and the hawser parted, 
rendering further towage out of the 
question, and thereafter, the hull of 
the sunken vessel was found on the 
shore and was abandoned by its own- 
er and was subject to removal by the 
United States under USCA tit 33 § 
409, the tug owner was not responsi- 
ble for damages to the wharf with 
which the wreck subsequently col- 
lided, as the tug was not negligent in 
failing to secure or anchor the towed 
vessel after sinking or in failing to 
prevent its breaking up. Olympic 
Salt Water Co. v. Shipowners’ & Mer- 
chants’ Tugboat Co., 48 F.(2d) 49 
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responsible for damage to third persons, arising 


Although injury is immediate act of another ves- 
sel, the tug is liable if her negligence is the proxi- 
mate cause thereof.®4 : 


Where both tug and third party are at fault, dam- 
ages may be divided.8® 


[§ 193] 2. Liability of Tow.*¢ 


As a general rule 


[cert den 52 S.Ct. 8, 284 U.S. 619, 76 
L.Ed. 528]. 


82. 
666. 


[a] Illustration.—A tug, partially 
blocking a channel in an attempt to 
loosen a barge, was not responsible 
for damages caused by grounding of 
barges in tow of an approaching tug, 
where the approaching tug could have 
seen that the first tug’s barge was 
blocking the channel in time to round 
to and avoid later necessity for 
grounding its own tow in the narrow 
and blocked channel. The Wyomis- 
Sing, 42 F.(2d) 666. 


83. The N. Y. Marine No. 3, 7 F. 
(2d) 608; Miami Quarry Co. v. Sea- 
bole Packing Co., 204 P. 492, 103 Or. 


[a] Jetty damaged by barge.—The 
operator of a tug engaged in a tow- 
ing contract is ordinarily an inde- 
pendent contractor, but he is not li- 
able as such for injuries to a jetty 
caused by the barge after he had 
properly beached and moored it and 
notified the owners of his action. 
Miami Quarry Co. v. Seaborg Pack- 
ing Co., 204 P. 492, 103 Or. 362. 


[b] Other vessels hurt on careen- 
ing.—A tug, which towed a schooner 
to a pier in a slip, and which, after 
directing where the lines should be 
run, left her docked in an apparently 
safe berth with her crew on board, 
and did not warn her that she would 
take the ground at tide fall, was not 
liable for injury to scows on the op- 
posite side of the slip when she 
careened at low water. The N. Y. Ma- 
rine No. 3, 7 F.(2d) 608. 


{c] Breaking adrift of moored 
tow.—A tug, which moored a lighter 
outside of six other boats lying at a 
bulkhead, was not liable for damage 
caused when a cleat on one of the in- 
ner boats gave way and allowed the 
line of. boats to swing downstream — 
with the ebb tide and come into colli- 
sion with other boats moored below, 
where the weather was calm and 
there was no indication that the fas- 
tenings of the other boats were not 
sufficient. The Theodore Smith, 271 


The Wyomissing, 42 F.(2d) 


84. Butler-Ryan Co. v. 
88 N.W. 3, 84 Minn. 447. 


85. The Britannia, 252 F. 583, 164 
C.C.A. 499. 


[a] MTllustration.—Where a tug 
took a crewless harge into a slip and 
yeeligently fastened her to libelant’s 
barge, as known to the latter’s cap- 
tain, who understood the danger to 
his barge should the wind arise, and 
was able to go aboard the barge and 
properly fasten the lines, so as to pre- 
vent injury from its pounding, he was 
negligent in not doing so; and dam- 
ages were divided. The Britannia, 
252 F. 583, 164 C.C.A. 499. 


86. For collision damaging: 
Third vessels: 

Generally see Collision §§ 80-103. 

Other tows see Collision § 99. 
Tug see supra § 187. 


Williams, 
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the relation between tow and tug 


pendent contractors,** not that of master and sery- 
ant,®® nor principal and agent,*® and the tow is not 
responsible for the acts of the tug.°° The duty of 
the tow is to follow the tug,®! and, if the tow strikes 
and injures property of a third person, it 1s not 
liable for the resultant damage in the absence of 
its own negligence contributing theret 
act of the tow was not the proximate cause of dam- 
age to property of a third person, recovery will 


87. The C. W. Mills, 241 F. 204, 205 
[atr sub nom. The Mary Wittich, 241 
Heese, 0 tos CCAS {651 J. 


e€38. The C. W. Mills, supra; Sproul 
v. Hemmingway, 14 Pick. (Mass.) 1, 
25 Am.D. 350. 


“The tug is not the servant or em- 
ployee of the tow.” The C. W. Mills, 
supra, 


89. The C. W. Mills, supra. 


$90. Wilmington Ry. Bridge Co. v. 
Franco-Ottoman Shipping Co., 259 F. 
166, 170 C.C.A. 234 [aff sub nom. The 
Cromwell, 247 F. 207]; The C. W. 
Mills, 241 F. 204 [aff sub nom. The 
Mary Wittich, 241 F. 378, 154 C.C.A. 
651]; The Margaret Thomas, 183 F. 
336; Sproul v. Hemmingway, 14 Pick. 
(Mass.) 1, 25 Am.D. 350. 


[a] Damage to drawbridge.— 
Where a vessel had contracted with 
a towing company to be towed to 
dock, and at the time of a collision 
with a drawbridge was navigated by 
the master of the tugboat, whose or- 
ders were transferred to the crew by 
the vessel’s master, negligence in 
navigation of the vessel was negli- 
gence of an independent contractor, 
for which the vessel is not liable. 
Wilmington Ry. Bridge Co. v. Fran- 
co-Ottoman Shipping Co., 259 F. 166 
eas sub nom. The Cromwell, 247 F, 


[b] Where tug directs navigation, 
the tow is not liable to third persons 
for the acts of the tug. The C. W. 
Mills, 241 F. 204 [aff sub nom. The 
ea Wittich, 241 F. 378, 154 C.C.A, 


cane The Margaret Thomas, 183 F. 
92. The CC. Ww. Mills, 241 F. 204, 


205 [aff sub nom. The Mary Wittich, 
241 EF. 378, 154 C.C.A. 651]. 


“Tf a tow is towing on a hawser, 
the liability would be on the tug, if 
the tow steered properly, but would 
be on the tow if the proximate cause 
of the collision was wild steering on 
its part.” The C. W, Mills, supra. 


[a] Where tow struck beacon (1) 
while the tow itself was being prop- 
erly steered, the proximate cause of 
the damage being the fault of the tug 
in leaving the customary course or 
channel, the tow and her pilot were 
not liable for the damage. The C. W. 
Mills, 241 I. 204 [aff sub nom. The 
Mary Wittich, 241 F. 378, 154 C.C.A. 
651]. (2) Where a tug towing a 
schooner down the channel from Tam- 
pa when about half the length of her 
hawser beyond a light beacon on her 
port side turned abruptly to the east- 
ward, losing for the time her control 
of the schooner by ceasing to pull, 
and then pulling her against the 
beacon which she struck and de- 
stroyed, and, by the tug’s ceasing to 
pull on the hawser, the schooner also 
lost her ability to direct her own 
course in time to avoid the beacon, 
the fault was solely that of the tug, 
and the schooner was not liable for 
the injury caused. The Margaret 
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is that of inde- | be denied.®% 


(ae 


Where the 


Thomas, 183 F. 336. 


93. The A. L. Walker, 45 F.(2d) 
621. 


[a] Cutting of hawser from lead- 
ing barge to second barge without 
warning was not the contributing 
cause of the loss of the second barge 
and its cargo, where the latter failed 
to anchor during a storm and a broken 
steam line rendered its pump inopera- 


uve. The A, L. Walker, 45 F.(2d) 
621. 
94. The Riverman, [1928] P. 33. 
[a] Damages and costs.—A light- 


er, while in tow, with other craft, of 
defendants’ steam tug, came into col- 
lision with, and did damage to, plain- 
tiffs’ keel, which was at anchor. The 
collision was admittedly caused by 
the negligence of the defendants’ 
servants. In third party proceedings 
defendants claimed to be indemnified 
by either the owner or the hirers of 
the lighter, under the conditions of 
the towage contract, in respect of any 
sum which they might be found li- 
able to pay to plaintiffs. The tow- 
age contract contained the following 
conditions: “That on the hiring or 
employment of the steam tug, the 
master and crew thereof shall be held 
to become the servants of and identi- 
fied with the vessel or craft being 
towed, and under the control of the 
person in charge of such vessel or 
craft during the performance of the 
contract. The steam tug owners are 
not responsible for the acts, neglect, 
or default of the masters, pilots, or 
crews of the steam tugs or for 
any loss of life or injury to persons 
or for any damage or loss that may 
arise to any vessel or craft being 
towed, or about to be towed, or hav- 
ing been towed, or cargo on board of 
same, or any other ship or cargo 
Sher through collision or other- 
wise, whether such damage arise from 
or be occasioned by any accident, or 
by any omission, breach of duty, mis- 
management, negligence, or default 
of the steam tug owners, or any of 
their servants or employees, or by 
any defect or imperfection in the 
steam tugs or their machinery or the 
towing gear whether such de- 
fect or imperfection is in existence 
before or at the commencement of the 
towage or arises during or after the 
performance thereof - and the 
owners or persons interested in the 
vessels or craft so being towed, or 
about to be towed, or having been 
towed, or the cargo on board of the 
same, Shall and do undertake to bear, 
satisfy and indemnify the steam tug 
owners against all liability for the 
above-mentioned matters and against 
all costs and charges in respect of any 
law expenses or actions that may 
arise or be brought against the said 
tug owners in relation to any such 
loss or damage, actual or alleged.” 
It was held that, although some of 
the phraseology used in the towage 
conditions might be so ambiguous as 
to be inapplicable in cases where a 
tug was towing more than one ves- 
sel, the hirers of the lighter, with 
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[§§ 193-194 


“Persons interested” in the tow may be liable to 
indemnify the tower for damages due from the 
tower to third persons injured by the tug’s negli- 
gence under special agreement so providing.®* 


[§ 194] D. Actions and Proceedings. In accord- 
ance with general rules,®® a third person suing a 
tug or tow for damages must prove its fault by clear 
and convincing evidence,®® and general rules govern- 


whom the towage contract had been 
made, had clearly undertaken, as 
‘persons interested” in the vessels be- 
ing towed, to indemnify the tug own- 
ers in respect of the matter in ques- 
tion, and judgment must be given 
against them. It was held further, 
that the tug owners were entitled un- 
der the towage conditions to recoy- 
er from the hirers of the lighter their 
costs as between solicitor and client 
of defending the collision action, as 
from the date on which such hirers 
were joined as third parties, The 
Riverman, [1928] P. 33. 


95. Cross references: 

Burden of proof and presumptions: 
Generally see Evidence §§ 13-88. 
In admiralty see Admiralty § 250. 

Weight and sufficiency of evidence: 
Generally, see Bvidence §§ 1730— 


In admiralty see Admiralty § 255. 


Rita The Wyomissing, 42 F.(2d) 
6. 
[a] Suit against another tug.— 


Where negligence of a tug, in respect 
of damage to its tow, is plain, faults 
alleged on the part of another tug 
having a different tow must be clear 
and convincing to render the latter 
tug liable. The Wyomissing, 42 FE. 
(2d) 666. 


[b] Evidence held sufficient to 
show negligence of a captain of a tug 
in failing to take timely precautions 
to avoid a storm by entering a harbor 
with the tow, rendering the tower li- 
able for the death of seamen aboard 
the tow. ‘Egan vy. Southern Towing 
CO -ckSOeenhn DAos (2) In failing 
promptly to pump out leaking scow, 
and moving scow up congested slip, 
and that negligence caused damages 
to other vessels when scow turned 
over, was justified. The M. Mathie- 
son, 385 F.(2d) 831. 


[e] Evidence held insufficient to 
show negligence causing damage.— 
(1) Evidence was insufficient to es- 
tablish that the loss of coal barges, 
and the consequent death of seamen 
aboard them, in tow off the New Jer- 
sey coast during a storm was due to 
the negligence of the master of the 
tug. Olsen v. Luckenbach, 238 F. 237. 
(2) Evidence that the master of a 
tug, on discovering that a barge in 
tow was leaking, beached the barge 
and anchored it, and also moored it to 
the shore, does not show negligence 
by the master where the barge, after 
the owner had removed the anchor 
and left the barge secured by light 
lines, drifted off and injured plain- 
tiff's jetty and pile driver. Miami 
Quarry Co. v. Seaborg Packing Co., 
204 P. 492, 103 Or. 362. 


[dad] BEvidence in support of finad- 
ings.—In a suit for damages due to 
collision of a steamship with a canal 
bridge of plaintiff city, erected pur- 
suant to act of congress, over a canal, 
the property of the United States, 
under the facts the evidence was held 
sufficient to support findings of the 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ing trial®* control in suits of this character.®8 


Damages. The general rules as to damages®® gov- 
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persons.? 


[63 C.J.] 85 


ern in suits against tug on tow for injury to third 


X. LIABILITY OF THIRD PERSONS FOR INJURY TO TOWER, TOW, OR CARGO? 


[§ 195] In accordance with general principles,? 
a third person may be held liable for damage to 
tug, tow, or cargo where the damage results from 
such person’s negligence or affirmative misconduct ;* 
* but not otherwise.® 


trial court: (1) That plaintiff was 
not negligent in constructing the 
bridge so that it inclined over the ca- 
nal, and in failing to have sufficient 
fender piling to protect it from a 
boat built_ as was the steamship. 
Magnolia. Petroleum Co. v. City of 
Port Arthur, (Tex.Civ.App.) 209 S. 
W. 8038, 991. (2) Against defendant 
on the issue of proximate cause. 
Magnolia Petroleum Co. v. City of 
Port Arthur, supra. (3) That de- 
fendant, owner of the tug, represented 
to the master of the steamship that 
the tug was competent to tow with- 
out the assistance of another tug. 
Magnolia Petroleum Co. v. City of 
Port Arthur, supra. (4) That the tug 
which attempted to tow the steam- 
ship was negligent, and that defend- 
ant owner of the tug was liable for 
damages due to the destruction of 
the bridge. Magnolia Petroleum Co. 
Vv. City. of Port Arthur, supra. 


[e] Intervening act of third par- 
ty.—In libel for damages to a barge 
and to other boats, to which a tug 
moored such barge, the evidence did 
not show the tug was relieved of lia- 
bility because of a shifting of the 
boats subsequent to the tug’s mooring 
of its tow. The Mary Ethel, 290 F. 
458 [aff sub nom. Bulger v. National 
Lead Co., 5 F.(2d) 1013]. 


97. See Trial 64 C.J. p 1. 


Hearing or trial in admiralty. see 
Admiralty §§ 261-273. 


98. See cases infra this note. 


{a] Instructions held correct.— 
Where a steamer abandoned a small 
schooner which she had in tow on the 
parting of the tow line off the coast 
of Alaska at.a point where the coast 
was dangerous, leaving five men on 
board, who were not competent to 
handle the vessel, nor having equip- 
ment for her navigation, and neither 
the schooner nor the men on board 
were seen again, with the exception 
of one, whose body was found on the 
beach, and where, in an action against 
the owners of the steamer to recover 
damages for the death of one of the 
men under the Alaska statute, the 
jury returned a special finding that 
when the schooner was last seen from 
the steamer both vessels were within 
three miles of land, and they also 
found, on evidence which justified 
such finding, that decedent came to 
his death within such limit, and be- 
fore the following morning, it was 
held that, although the vessels may 
have been outside the three-mile lim- 
it when the line parted, the duty of 
the steamer to return to the rescue 
of the schooner, the failure to per- 
form which was the proximate cause 
of her loss with those on board, con- 
tinued, and that an instruction that, 
if the jury found such facts, and that 
the death resulted from the failure of 
the steamer to perform such duty, 
plaintiff was entitled to recover, was 
correct. Alaska Commercial Co. v. 
Williams, 128 F. 362, 63 C.C.A. 92. 


' [b] Questions of fact are for the 
jury or trial court, such as the issue, 
in a suit against a tower for damage 
to a bridge struck by the tow, of 


in providing a s 


Consignee of a tow is bound to use reasonable care 
afe berth,® and give notice of any 
concealed dangers therein,’ and, where he fails in 
such duties, may be held responsible for resultant 


damage to the tow® and cargo.® 


whether the bridge owner was guilty 
of contributory negligence in the 
construction of the bridge, and what 
was the proximate cause of the acci- 
dent. Magnolia Petroleum Co. v. City 
of Port Arthur, (Tex.Civ.App.) 209 S. 
W. 8038, 991. 


99. Damages 17 C.J. p 699. 


Sale of property and distribution 
of proceeds in admiralty see Admi- 
ralty §§ 288-294. 


1. See cases infra this note. 


[a] Duty to mitigate—City and 
beach company, whose boardwalk was 
damaged by barge which broke adrift 
due to railroad company’s fault, were 
obliged to remove barge to prevent 
further damage to boardwalk when 
railroad, on notice, failed to do so. 
In re Pennsylvania R. Co., 48 F.(2d) 
559 [rev sub nom, The Brinton, 35 F. 
(2d) 543, and cert den sub nom. James 
McWilliams Blue Line, Inc, v. Penn- 
Sydwvania= Re iCo., pap s-Ct, 22 1, 2845 .0.S. 
640, 76 L.Ed, 544]. 


[b] Held not excessive.—One thou- 
sand seven hundred and fifty dollars 
for personal injuries, where medical 
expenses amounted to three hundred 
and fifty dollars, plaintiff with earn- 
ing capacity of fifty dollars a month 
was laid up for several months, and 
his physician’s testimony indicated a 
probable permanent disability of a 
character impairing ability to work. 
Padularoga v. Canadian Canning Co., 
Ltd., 12 B.C. 468, 474. 


2. Independent towage see supra 
§ 146. 

Injury to vessels generally see 
Shipping § 416. 


_& Negligence 45 G.J. p 608. 


4 U.S. v. Norfolk-Berkley Bridge 
Corporation, 29 F.(2d) 115; The Min- 
nie, 177 F. 468; The Three Brothers, 
170 F. 48, 95 C.C.A. 322 [rev 162 F. 
388]; Slyfield v. Penfold, 66 F. 362, 
TIC. Cod sab 1 2:o [ati sbs )i.- LOOT: 


[a] Tow injured by biocking of 
channel.—A tug was going up the 
Harlem River with two tows on haw- 
sers, and was keeping on the Manhat- 
tan side in order to pass under Kings- 
bridge, on account of ebb tide, which 
made it dangerous to take her tows 
through the _ other side. Before 
reaching the bend below the bridge 
she blew two bend signals, and_re- 
ceived no answer, and in rounding 
the bend, when for the first time she 
could see the channel under the 
bridge, a scow which had been lying 
at the bulkhead was shifting her 
position and lay directly across the 
channel on that side, wholly obstruct- 
ing it. The tug stopped her engines 
and maneuvered skillfully, succeed- 
ing in passing the scow; but one of 
her hawsers parted, and the forward 
tow struck an abutment of the bridge 
and was injured. It was held that 
the tug was not in fault for being on 
that side of the channel, but that the 
fault was that of the scow, against 
which damages should be awarded. 
The Three Brothers, 170 F. 48, 95 C.C. 
A. 322 [rev 162 F, 388]. 


[b] Where tug engaged in towage 


was grounded as the proximate result 
of the conduct of a rival tug which 
had gotten in its way when both 
were trying to throw lines to a 
schooner, so that, when the injured 
tug finally got a line aboard, the 
schooner was already aground and 
the tug then engaged in towage was 
in a dangerous position, so that she 
was drawn aground by the action of 
her screw on tautening of the line to 
the stranded schooner, the rival tug, 
or third person, was liable for the 
damage to the towing tug. Slyfield 
Vv. (Penfold 166) By 362 13 8C:C Aer om 
[aff 55 F. 1010]. 


5. The Perth Amboy, 48 F.(2d) 
640; The J. H. Williams, 266 F. 560. 


[a] Bridge owner.—(1) Where a 
tow collided with a bridge abutment, 
but there was nothing to indicate any 
obstruction under water, the city 
which constructed the bridge, and was 
impleaded in a suit by the tow against 
the tug, was not liable, even if there 
was a slight roughness of the stones 
under water, the real cause of the 
damage being the negligence of the 
tug. The J. H. Williams, 266 F. 560. 
(2) Liability of owners and operators 
for danzage caused by defective bridge 
generally see Bridges §§ 62-114. (3) 
Liability for damage caused by bridge 
over navigable waters generally see 
Navigable Waters § 75, and passim §§ 


{[b] Where smoke from fertilizer 


‘|factory was not proximate cause of 


damage to stranded barge and cargo, 
the owner of such factory could not 
be held liable therefor when implead- 
ed in a suit against the tug. The 
Perth Amboy, 48 F.(2d) 640 (holding, 
also, that the evidence failed to show 
that the factory owner knew that 
vapors from its plant menaced nay- 
igation or had been negligent in his 
method of drying fertilizers). 


Burden of proof as to negligence of 
separate tugs whose tows collide see 
supra § 161 text and notes 43, 44. 


6. The Hastchester, 20 F.(2d) 357. 
7. The Hastchester, supra, 


[a] Late warning.—Consignee of 
barge was at fault in giving only a 
late warning of danger, on falling 
tide, from uneven bottom of dock. 
The Eastchester, 20 F.(2d) 357. 


8 Goodwin-Gallagher Sand & 
Gravel Corporation v. Washington 
Bulkley, Inc., 31 F.(2d) 112 [aff 31 
F.(2d) 115]. 


[a] Captain of scow in assisting 
consignee in moving scow up canal 
would be consignee’s agent. Good- 
win-Gallagher Sand & Gravel Corpo- 
ration v. Washington Bulkley, Inc., 31 
EF. (2d) 112 [aff 31 F.(2da) 115]. 


9. Goodwin-Gallagher Sand & 
Gravel Corporation v. Washington 
Bulkley, Inc., supra. 

[a] Illustration.—A consignee, 


solely at fault for dumping of cargo 
and damage to scow, was liable for 
the value of the cargo and primarily 
for damages to the scow, the con- 
signor being secondarily liable for 


86 [63 C.J.] 
Unexplained parting of lines from one tow to 
another, causing injury to rear tows, is presumptive- 
ly due to insufficiency of the lines and, where the 
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latter were furnished by the owner of the injured 
tows, he may not recover against the person who hired 


the tows.!° 


*TOWARD or TOWARDS.! Although said to be 
a word of somewhat indefinite meaning,? the gen- 
eral significance of which is controlled by the con- 
text,? “toward” or “towards” has been defined as a 
word of very comprehensive signification,* mean- 
ing in the direction of,® indicating, in one sense, di- 
rection in space.® “Toward” or “towards” has also 
been defined as in a course or line leading to.’7_ Used 
as a preposition, “toward,” in one sense, means In 
the direction to;® with direction to;? in another 
sense, with ideal tendency to;?° in still another 
sense, nearly.1! 


“Towards” a certain purpose. As used of a sum 
voted “towards” a certain purpose, the word, in- 
stead of imposing a limitation, intimates that more 
might be required.? 


“At and towards,’!* “insulting words 
or conduct . . . towards a female,’”’'* “to point 
or aim any .. . firearm .. . at or toward 
any other person,”!> “toward any person,”!® “to- 
wards and unto,’!7 and “ ‘towards’ their support 
and education.’’!§ 


Phrases: 


the latter. 
& Gravel Corporation v. Washington 
Bulkley, Inc., 31 F.(2d) 112 [aff 31 F. 
GayelLloAe 


[b] Removal of cargo.—A _ con- 
signee solely responsible for dump- 
ing of scow’s cargo was liable for 
removal thereof. Goodwin-Gallagher 
Sand & Gravel Corporation v. Wash- 
ington Bulkley, Inc., 31 F.(2d) 112 
[aff 31 F.(2d) 115]. 


10. International Contracting Co. 
v. Walsh, 115 F. 851. : 


1. “At? equivalent see At § 1 text 
and note 30. 


2. State v. Cunningham, 65 So. 115, 
117, 107 Miss. 140, 51 L.R.A.N.S. 1179. 


Goodwin-Gallagher Sand 9. Webster D. 
State, supra]. 


10. Webster D. 
State, supra]. 


[a] k 
to; regarding. 


11. Webster D, 
State, supra]. 


12. 


In moral sense, with regard 
Hudson v. 
Tex. App. 565, 575, 576! 32 Am. R. 598. 


“Nearly” 45 C.J. p 579. 


Junkins v. Doughty Falls Un- 
ion School Dist., 39 Me. 220, 223. 


13. State v. Cunningham, 65 So. 
+i 117, 107 Miss. 140, 51 L.R.A.N.S. 
(J. 


i4 Stewart v. State, 


TOWBOAT.'® 


TOWER.2° In oil-well drilling parlance, “tower” 
means the same as “shift” in mining parlance.?* The 
word is usually written “tour.”?* } 


Phrase: “All towers, offices, places and sta- 
tions,’ 


TOWERMEN.”4 
TOWING.?° 


TO WIT.?° 
phrase, which in its popular sense means “namely,’ 
but the true meaning of which, as used in legal docu- 
ments, can only be determined from the context.?® 
When used other than in pleading, the universal 
meaning accorded to the phrase seems to be “to ren- 
der clear, certain, and specific” that which has pre- 
ceded its use, whether the matter referred to be 
one of time, place, manner, or an actual existing 
thing.*° The office and effect of “to wit” is to par- 
ticularize what is too general in a preceding sen- 
tence, and render clear, and of certain application, 
what might seem otherwise doubtful or obseure;*! it 


“To wit,” called “videlicet,”?7 is a 
328 


[quot Hudson v.]§ 38. 


22. Henderson v. Foster, (Ky.) 23 
S.W.(2d) 917. 


23... Chicago)" R. I. & Po Ry? Conv. 
United States, 226 F. 27, 29. 


fa] As used in an act relative to 
the working hours of certain railroad 
employees, the expression “refers to 
telegraph offices generally, as dis- 
tinguished from emergency work of 
the character required of an employee 
in attendance at a wreck out on the 
line of the road.”’ U.S. v. Baltimore 
& O. R. Co.; 226 F. 220, 223. : 


24. See Master and Servant § 44 
note 41 [b]. 


[quot Hudson y, 


State, 6 


[quot Hudson y. 


4 Tex.App. 


3. State v. Cunningham, supra. 519, 524. 25. See Towage § 1. 
4 Lange v. State, 95 Ind. 114, 115 : 26. See Pleading §§ 98, 1195. 
[quot State v. Cunningham, 65 So. pie, TRB ee ee, BSE Cs ee aah te: “Or”? 


16. 


15, 117, 107 Miss. 140, 61 L.R.A.NS. 
ses A es at lan a are 560, 180 Mich, 654. 


11793" State v. Trent, 259 PB. 893, 898, 
122 Or. 444]. 


Peo. v: Kreidler, 147 N.W. 559, 


Distinguished see Or § 4 note 34 [a]. 


5. Century D. [quot State v. Cun- 
ningham, 65 So. 115, 117, 107 Miss. 
140, 51 L.R.A.N.S. 1179]; Funk & 
Wagnall D.; Pope Legal D.; Webster 
New Int. D. [all quot State v. Trent, 
259 P. 893, 898, 122 Or. 444]; Lange v. 
State, 95 Ind, 114, 115 [quot State v. 
Cunningham, 65 So. 115, 117, 107 
Miss. 140, 51 L.R.A.N.S. 1179; State 
v. Trent, 259 P. 893, 898, 122 Or, 444]; 
People v. Kreidler, 147 N.W. 559, 560, 
180 Mich. 654. 


6. Webster New Int. D. [quot State 
v. Trent, 259 P. 893, 898,122 Or. 444]. 


7 Funk & Wagnall D.; Pope Le- 
gal D. [both quot State v. Trent, 259 
Pi 898, 9898, 222. Or. 444]5° Peo. ov. 
scrnler, 147 N.W. 559, 560, 180 Mich. 
654. 


8. Webster D. [quot Hudson v. 
State, 6 Tex.App. 565, 575, 576, 32 Am. 
R. 593]. 


17. Rex v. Downshire, 4 A.&E. 232, 
240, 5 N.&M. 662, 31 E.C.L. 117, 111 
Reprint 774. 


[a] “Any degree of directness” 
not implied.—‘‘There is no rule which 
lays down that, because a road forms 
an acute angle in order to reach a 
terminus, it does not lead ‘towards 
and unto’ the terminus.” Per Wil- 
liams, J., in Rex v. Downshire, 4 A. 
&H. 232, 240, 31 E.C.L: 117, 111 Re- 
print 774. 


18. Dixon v. Bentley, 25 A. 194, 
50 N.J.Eq. 87, 91 [aff 26 A. 341]. 
19. See generally Towage ante. 
20. Towers liability see Marine 
Insurance § 278. 


21. Arundell v. American Oilfields 
Co., 160 Poe ls9 W161, 3h. CalApp. 2185 
Henderson v. Foster, (Ky.) 23 S.W. 
(2d) 917. 


“Shift” in labor parlance see Shift 


Synonymous see Or § 4. 


“To” ante. 


27. Buck v. Lewis, 


9 Minn. 314, 
S17. : 


See Videlicet [40 Cyc 204]. 


28. J. R. Kilgore & Son v. Shannon 
& Co., 60 So. 520, 525, 6 Ala.App. 537. 


“Namely” 45 C.J. p 364. 


29. J. R. Kilgore & Son v. Shannon 
& Co., 60 So. 520, 525, 6 Ala.App. 537. 


so. J. R. Kilgore & Son v. Shannon 
& Co., supra. 


[a] In contract between husband 
and wife, referring to the date of 
their marriage as that of the con- 
tract, ‘to wit” has not the materiality 
of the phrase when used in a plead- 
ing. Sawyer _v. Churchill, 59 A. 1014, 
TU Vt. 2738) 276, 107 Am:SiRe- 7622 


cl. 9 Minn. 314, 
317 


Buck vy. Lewis, 


*By CHARLES REZNIKOFF (Toward—Town inclusive). 


For later cases, developments and changes in the law see Annotations. same title and section number. 


so 


is used to call attention to a more particular specifica- 
tion of what has preceded.*2_ This is the general of- 
fice,°* the general meaning,** of the phrase, when not 
used in pleading to designate time, place, number, or 
manner, which is not of the essence of the matter 
in issue. 


TOWN.** Used as an adjective, the word has been 
employed in a number of phrases which have received 
judicial construction.®* 


Town board.*’ A statutory tribunal or court to 
hear and to allow or reject any claims presented 
against the town.°8 


Town bridge.*® Generally speaking, a bridge 
wholly within a town.*°® 


Town clerk. A principal officer who keeps the 
records, issues ealls for town meetings, and _ per- 
forms generally the duties of a secretary to the 
political organization.‘ 


Town datum. A certain monument or object, of 
a permanent character, which has been adopted by 
the municipality as a base or starting point for 
the grades and levels of the municipality.*? 


Town hall. The town house.*4 Phrases: “At 
the town hall,’’*> and “to raise money to purchase 
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or build a town hall.’’4¢ 


Town house. A house or building in which is trans- 
acted the public business of a town.*7 Phrase: 
“Whenever the new town . . . shall vote to 
build a town house.”48 


Town lot.42 Phrases: “One town or eity lot,”5 
and “town or city lot or lots;”®1 also “all town lots 
now owned, or which may be hereafter owned by,’’®? 
and “town or village lots.’’®? 


Town pauper.°+ 
a town.°® 


A pauper who is supported by 


Town site.5® In the states and territories of the 
west generally, “town site” means, unless a different 
meaning is expressed, that portion of the publie 
domain which is segregated from the great body of 
government land, by proper procedure and author- 
ity, as the site for a town.°? Phrase: “Town sites 
platted and unincorporated . . . known as vil- 
lages.’’58 


“Town’s poor.” In its natural sense and unex- 
plained, poor whom the town is permanently bound 
to support.°® 


Other phrases: “Town charges,”®® “town elec- 
tion,”®! “town laws,”®? “town meeting” or “town 


32. 
Com., 37 S.E. 962, 99 Va. 816, 823]. 

33. J. R. Kilgore & Son v. Shannon 
& Co., 60 So. 520, 525, 6 Ala.App. 537 
[quot Cye]. 

34. Spears v. Wise, 65 So. 786, 187 
Ala. 346 [quot Cyc]. 
A Na Defined as noun see Towns §§ 

36. 
68. 


37. See Towns §§ 74-85. 

88. People ex rel. Myers v. Barnes, 
20 N.E. 609, 610, 114 N.Y. 317 [Equot 
In re Mefford, 99 N.Y.S. 400, 402, 113 
App.Div. 529]. 

39. See Bridges 9 C.J. p 417. 


40. Bloomer v. Bloomer, 107 N.W. 
974, 128 Wis. 297, 311. 


fa] “Willage bridge” included by 
statute. Bloomer v. Bloomer, 107 N. 
W. 974, 979, 128 Wis. 297. 


41. Bouvier L. D. [quot Seamons 
v. Fitts, 42 A. 863, 21 R.I. 236, 244]. 


[a] “City clerk” inciuded.—(1) 
Under statute of construction. Ruh- 
jand v. Waterman, 71 A. 1, 3, 450, 29 
R.I. 365. (2) Under statute author- 
izing town clerk to fill vacancy. State 
ex rel. Ackerman v. Dahl, 27. N.W. 343, 
346, 65 Wis. 510. 

[b] “City official” distinguished in 
statute relating to compensation. 
O’Brien v. Manchester, (N.H.) 152 A. 
720, 721. 

42. Chicago Consol. Traction Co. v. 
Village of Oak,.Park, 80° N.E. 42, 44, 
Asia ay aes 

43. “Hall” 29 C.J. p 209. 

‘“fown house” equivalent see infra 
note 47 [c]. 

44. French v. 
(Mass.) 9, 11. 

“Town house” see infra text and 
note 47. 

45, Commonwealth y. Sullivan, 42 


See infra text and notes 37- 


Quincey, 3 Allen 


Webster D. [quot Gilligan vy. [N.E. 566, 165 Mass. 183. 


46. First Wisconsin Nat. Bank of 
Milwaukee v. Town of Catawba, 197 
N.W. 10138, 1016, 183 Wis. 220. 


47. French vy. Quincy,’ 3 Allen 
(Mass.) 9, 11. 


fa]. “Broad enough to include [as 
a definition] all the business for 
which a town is authorized to erect 
a building. It is not limited to a hall 
for town-meetings, but may include 
offices for all the town-officers, and 
for the keeping of all the records and 
documents of the town.” French v. 
Quincy, 3 Allen (Mass.) 9, 11. 


[b] In statute relating to location 
of town house, the expression was 
employed in the broadest sense, for 
the purpose of specifying the place 
where the people should assemble to 
transact the business of the town in 
its regular and special town meetings. 
eo v. Parker, 64 A. 771, 773, 101 
Me. 416. 


[ce] “Town hall” equivalent.—In a 
statute relating to the location of a 
town house, “the Legislature did not 
intend to limit the action of the peo- 
ple to a particular kind of structure 
which might be called a ‘town house,’ 
so much as to secure the location of 
some central place for the assembly 
of the town meeting. That they in- 
tended any distinction between the 
terms ‘town house’ and ‘town hall’ is 
very improbable. Such distinction, if 
it exists at all, is very technical.” 
Anderson v. Parker, 64 A. 771, 773, 101 
Me. 416. 


48. Anderson v. Parker, supra. 
_ 49. “Lot” § 2. 
50. See One § 2 note 71 [al]. 


51. Connelly v. Johnson, 
259 S.W. 634, 636. 


[a] “Farm lots” distinguished.— 
“The terms ‘town or city lot or lots’ 
do not embody farm lots where they 
lie beyond the limits of the town 
proper, although within the jurisdic- 
tional limits of the town.’’ Connelly 
v. Johnson, (Tex.) 259 S.W. 634, 636 


( Tex.) 


. 


(construing a_statute relative to ur- 
ban homesteads). 


Rural or urban homestead 
Homesteads § 91. 


52. See Lot § 2 text and note 40. 


53. City of St. Louis v. St. Louis 
Blast Furnace Co., 138 S.W. 641, 643, 
235 Mo. 1. 


[a] “Same signification with the 
French inhabitants [of Missouri un- 
der French dominion] that it has 
with us.” City of St. Louis vy. St. 
Louis Blast Furnace Co., 138 S.W. 
641, 648, 235 Mo. 1 


54. See Paupers 48 C.J. p 422. 


55. Marlborough y. Chatham, 50 
Conn, 554, 557. 


56. See Public Lands §§ 100-135. 
“Town” distinguished see Public 


see 


‘Lands § 100 note. 41 [b]. 


57. Rice v. Colorado Smelting Co., 
66 P. 894, 28 Colo. 519, 523. 


[a] As used in statutes of Colo- 
rado, the same definition applies to 
“town site.” Rice v. Colorado Smelt- 
ing Co., 66 P. 894, 28 Colo. 519, 523. 


58. Consolidated Independent 
School Dist. of Webster and Jeffer- 
son Tps. v. Martin, 152 N.W. 623, 624, 
170 lowa 262. 


59. West Bridgewater v. 
ham, 138 Mass. 305, 307. 


[a] “Persons receiving temporary 
relief” not included.——West Bridge- 
water v. Wareham, 138 Mass. 305, 307. 


60. See Towns § 170. 


[a] Statutory definition.—Every 
sum directed by law to be raised for 
any town purpose and all judgments 
duly recovered against a town. k 
Y. Town L. (Consol. L. ec 62) § 170 
[quot Peo. v. Town of Frankfort, 169 
N.Y.S. 633, 634, 635, 182 App.Div. 431]. 


61. People ex rel. Thomas v. Sack- 
ouy 44 N.Y.'S.) 593, 595, 155 App. Div: 
290. 


W are- 


62. See By-laws 9 C.J. p 1112 note 
28 [a]. 
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school district,”°* “town superintendent,’** and 


63. See Meeting 40 C.J..p 628 text 
and note 38. See also Towns §§ 50- 
Ais 

[a] “In a Connecticut town which 
has a town hall, the words ‘town 
meeting’ connote a .meeting in the 
town hall.” Portland Water Co. v. 
Town of Portland, 118 A, 84, 86, 19% 
Conn. 628. 


64. See Towns §§ 86-149. See also 
ona and School Districts §§ 161- 


Justice of the peace as see Justices 
of the Peace § 3 note 24 [a]. 

65. See Private Roads § 96 note 
As eels 

66. North Troy Graded School 
et v. Troy, 66 A. 10383, 1038, 80 Vt. 
16. 

[a] “Town? distinguished as used 
in a statute. North Troy Graded 
School Dist. v. Town of Troy, 66 A. 
1033, 1038, 80 Vt. 16. School district 
as distinct from town generally see 


Schools and School Districts § 47. 

67. Maxson v. Gale, 126 N.Y.S. 967, 
968, 142 App.Div. 335. 

[a] “own superintendent of high- 
ways” equivalent in statute relating 
to highways. Maxson v. Gale, 126 N. 
Y.S. 967, 968, 142. App.Div. 335. 

Highway officers generally 
Highways §§ 268-307%. 

“Superintendent” 60 C.J. p 1153. 


68. See Highways § lL. 


see 
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TOWNS 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 97] 
ANALYSIS 


I. DEFINITION, HISTORY, NATURE, AND STATUS [sub-analysis p 89] 
II. CREATION, ALTERATION, AND EXISTENCE [sub-analysis p 89] 


Ill, GOVERNMENT AND OFFICERS [sub-analysis p 90] 
IV. PROPERTY, CONTRACTS, AND! LIABILITIES [sub-analysis p 93] 
V. FISCAL MANAGEMENT, PUBLIC DEBT, SECURITIES, AND TAXATION [sub-analysis p 94] 


VI. CLAIMS AGAINST TOWNS [sub-analysis p 96] 
VII. ACTIONS [sub-analysis p 96] 


SUB-ANALYSIS 


I. DEFINITION, HISTORY, NATURE, AND STATUS [§§ 1-4] p 97 
A. In General [§ 1] p 97 
B. Broad or Popular Sense [§ 2] p 97 
C. Narrower and Special Sense [§§ 3-4] p 99 
1. Origin.and History [§ 3] p 99 
2. Status and Purpose [§ 4] p 100 


II. CREATION, ALTERATION, AND EXISTENCE [§§ 5-45] p 102 


‘A. Creation [§§ 5-17] p 102 
1. Power [§ 5] p 102 
2. Proceedings for Creation [§ 6] p 102 
3. Proof of Existence [§ 7] p 102 
4. Territory Included [§§ 8-17] p 103 
a. Nature and Extent [§ 8] p 103 
b. Plats [§ 9] p 103 
ce. Boundaries [§§ 10-17] p 103 
(1) Original Location [§ 10] p 103 
(2) Perambulation [§ 11] p 104 
(3) Change of Boundaries [§ 12] p 104 
; (4) Disputed Boundaries [§§ 13-17] p 104 
: (a) Jurisdiction [§ 13] p 104 
(b) Procedure [§§ 14-17] p 105 
| aa. In General [§ 14] p 105 
| bb. Commissioners [§ 15] p 105 
f ec. Evidence [§ 16] p 106 
dd. Costs [§ 17] p 106 
B. Alteration and Creation of New Towns and Townships [§§ 18-43] p 106 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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. In General [§ 18] p 106 

. Reasons for Change [§ 19] p 108 

. Consent of Inhabitants [§ 20] p 108 

. Duty To Make Change [§ 21] p 108 

. Nature of Change [§ 22] p 108 = 
. Procedure [§§ 23-28] p 108 

In General [§ 23] p 108 

b. Petition [§ 24] p 108 

e. Notice [§ 25] p 109 
d. 
e. 


aor wnde 


2 


Commissioners or Viewers [§ 26] p 109 
Impeachment of Proceedings; Collateral Attack [§§ 27-28] p 110 
(1) In General [§ 27] p 110 \ 
(2) Lapse of Time or Acquiescence [§ 28] p 110 
. Operation and Effect [§ 29] p 111 
8. Adjustment of Preéxisting Rights and Liabilities [§§ 30-42] p 111 
a. General Rules [§§ 30-34] p 111 
(1) Absence of Express Adjustment [§ 30] p 111 
(2) Adjustment by Statute or Agreement [§§ 31-34] p 112 
(a) In General [§ 31] p 112 
(b) Rights and Liabilities Adjustable [§ 32] p 113 
(c) Basis of Adjustment [§ 33] p 113 
(d) Notice [§ 34] p 113 
b. Money on Hand [§ 35] p 113 
ec. Taxation [§ 36] p 114 
d. Enforcement of Mutual Rights [§§ 37-42] p 115 
(1) In General [§ 37] p 115 
(2) Mandamus [§ 38] p 115 
_ (3) Assumpsit [§ 39] p 115 
(4) Accounting [§ 40] p 115 
(5) Contribution [§ 41] p 115 
(6) Limitation of Action and Laches [§ 42] p 115 
9. Actions Based on Preéxisting Rights and Liabilities [§ 43] p116 > 
C. Classification [§ 44] p 116 
D. Abolition [§ 45] p 116 


“I 


III. GOVERNMENT AND OFFICERS [§§ 46-149] p 117 
A. Government in General [§§ 4649] p 117 
1. Powers [§ 46] p 117 
2. Establishment of Village District [§ 47] p 117 
3. Legislative Control [§ 48] p 118 
4. Acceptance of Particular Legislative Provisions [§ 49] p 118 
B. Town Meetings [§§ 50-73] p 119 
1. In General [§ 50] p 119 
2. Special Meetings [§§ 51-53] p 119 
a. In General [§ 51] p 119 
b. Power To Call [§ 52] p 119 
ec. Application [§ 53] p 119 
3. Call, Warrant, or Notice [§§ 54-61] p 120 
a. In General [§ 54] p 120 
b. Statement of Business To Be Transacted [§§ 55-56] p 120 
(1) Necessity [§ 55] p 120 
(2) Sufficiency [§ 56] p 121 
ce. Statement of Time and Place [§ 57] p 122 
d. Time of Notice [§ 58] p 122 


For later cases, developments and changes in the law see Annotations, same title and section number. 


: 
| 
| 
| 
i 


TOWNS [63 C.J.] 


e. Service or Publication [§§ 59-60] p 122 
(1) In General [§ 59] p 122 
(2) Posting [§ 60] p 122 
f. Return [§ 61] p 123 
4. Place and Time of Holding [§§ 62-63] p 124 
a. In General [§ 62] p 124 
b. Adjourned Meeting [§ 63] p 124 
5. Organization and Conduct [§§ 64-69] p 125 
a. In General [§ 64] p 125 
b. Voting and Result [§§ 65-68] p 125 
(1) In General [§ 65] p 125 
(2) Manner of Voting [§ 66] p 125 
(3) Number of Votes Required [§ 67] p 125 
(4) Qualification of Voters [§ 68] p 126 
e. Reconsideration or Rescission of Vote [§ 69] p 126 
6. Record of Proceedings [§§ 70-71] p 127 
a. In General [§ 70] p 127 
b. Amendment [§ 71] p 127 
7. Review or Attack of Proceedings [§ 72] p 127 
8. Termination or Dissolution and Effect Thereof [§ 73] p 128 
C. Town Board [§§ 74-85] p 128 
1. Creation and Existence [§ 74] p 128 
2. Powers and Functions [§§ 75-77] p 128 
a. In General [§ 75] p 128 
b. Distinct from Powers of Town Itself [§ 76] p 130 
c. Delegation of Power [§ 77] p 130 © 
3. Meetings, Proceedings, and Orders [$$ 78-82] p 130 
a. In General [§ 78] p 130 
b. Place of Meeting [§ 79] p 130 
c. Notice of Meeting [§ 80] p 130 
d. Quorum [§ 81] p 130 
e. Proceedings [§ 82] p 131 
4. Powers of Single Member [§ 83] p 131 
5. Records [§§ 84-85] p 132 
a. In General [§ 84] p 132 
b. Proof of Proceedings [§ 85] p 132 
D. Officers [§§ 86-149] p 132 
1. Creation and Abolition of Offices [§§ 86-87] p 132 
a. In General [§ 86] p 132 
b. Methods of Abolition [§ 87] p 133 
2. Officers in Townships Containing Cities [§ 88] p 133 
8. Eligibility of Officers [§§ 89-92] p 133 
: a. In General [§ 89] p 133 
b. Residence, Suffrage, and Citizenship [§ 90] p 133 
ec. Tenure for Number of Years or Terms [§ 91] p 133 
d. Incompatibility [§ 92] p 134 
4, Election or Appointmént [$$ 93-95] p 1384 
a. In General [§ 93] p 134 
b. Time and Place [§ 94] p 135 
ce. Canvass of Vote and Certificate of Election [§ 95] p 135 
5. Qualification [§§ 96-97] p 135 
a. In General [§ 96] p 135 
b. Failure or Refusal To Qualify [§ 97] p 136 


eT ee Oe 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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6. Evidence of Election-and Qualification [§ 98] p 136 
7. De Facto Officers [§ 99] p 137 
8. Term of Office, Holding Over, and Vacancies [§§ 100-103] p 137 
a. Term of Office [§ 100] p 137 
b. Holding Over [§ 101] p 138 
ce. Vacancies [§§ 102-103] p 138 
(1) In General [§ 102] p 138 
(2) Filling [§ 103] p 138 
9. Resignation, Disqualification, and Removal [§§ 104-108] p 139 
a. In General [§ 104] p 139 
b. Power and Grounds of Removal [§§ 105-108] p 140 
(1) In General [§ 105] p 140 
(2) Civil Service Regulations [§ 106] p 140 = 
(3) Proceedings for Removal [§§ 107-108] p 140 
(a) In General [§ 107] p 140 
(b) Recall [§ 108] p 141 
10. Compensation and Fees [§§ 109-111] p 141 
a. Right in General [§ 109] p 141 . 
b. Form and Amount [§ 110] p 142 
ce. Allowance and Recovery [§ 111] p 143 
11. Reimbursement of for Moneys Paid on Behalf of Town [§ 112] p 143 
12. Authority and Powers [§§ 113-120] p 144 
a. In General [§ 113] p 144 
b. Extent and Limits [§§ 114-116] p 144 
(1) In General [§ 114] p 144 
(2) Prosecution and Defense of Actions [§ 115] p 145 
(3) Indemnification of Officers against Liability for Damages [§ 116] p 146 
Manner of FHaercise [§ 117] p 146 
Msqualification [§ 118] p 146 
Cessation of Committee’s Powers [§ 119] p 146 
Agent of State [§ 120] p 146 
13. Duties and. Liabilities [§§ 121-149] p 146 
a. In General [§ 121] p 146 
b. Accounting [§§ 122-126] p 148 
(1) In General [§ 122] p 148 
(2) Manner of Keeping Accounts [§ 123] p 149 
(3) Audit and Settlement of Accounts [§§ 124-125] p 149 
(a) In General [§ 124] p 149 
(b) Appeal from Settlement [§ 125] p 150 
(4) Settlement with Successor [§ 126] p 150 
e. Actions for Official Default or Delinquency [§§ 127-129] p 150 
(1) In General [§ 127] p 150 
(2) Taxpayer's Action [§ 128] p 150 
(3) Hvidence [§ 129] p 151 
d. Liabilities on Official Bonds [§§ 130-138] p 151 
(1) Nature and Existence of Liability [§§ 130-131] p 151 
(a) In General [§ 130] p 151 
(b) Form and Sufficiency of Bond [§ 131] p 151 
(2) Scope and Extent of Liability [§§ 132-135] p 151 
(a) In General [§ 1382] p 151 
(b) Duties as to Which Liability Eatends Le Leahy ise 
(c) Particular Liabilities Considered [§ 134] p 152 
(d) Damages [§ 135] p 153 
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For later cases, developments and changes in the law see Annotations, same title and section number 
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(3) Period of Liability [§§ 136-138] p 153 
(a) In General [§ 136] p 153 
(b) Expiration of Term [§ 137] p 154 
(c) Successive Bonds [§ 138] p 154 
e. Actions on Bonds [§§ 139-143] p 155 
(1) Conditions Precedent [§ 139] p 155 
- (2) Defenses [§ 140] p 155 
(3) Parties [§ 141] p 155 
(4) Pleading [§ 142] p 155 
(5) Evidence [§ 143] p 156 
f. Criminal Responsibility [§§ 144-149] p 156 
(1) In General [§ 144] p 156 
(2) Improper Allowance of Claim [§ 145] p 157 
(3) Personal Interest in Transactions [§ 146] p 157 
(4) Obtaining Money Not Lawfully Due [§ 147] p 157 
(5) Withholding Funds [§ 148] p 157 
(6) Prosecution [§ 149] p 157 


IV. PROPERTY, CONTRACTS, AND LIABILITIES [(§ 150-172] p 158 
A. Property [§§ 150-155] p 158 
1. Acquisition and Tenure [§§ 150-151] p 158 
a. Capacity To Acquire [§ 150] p 158 
b. Mode of Acquisition [§ 151] p 159 
2. Use, Regulation, and Maintenance [§§ 152-153] p 159 
a. In General [§ 152] p 159 
b. Leases [§ 153] p 160 
8. Public Buildings [§ 154] p 161 
4. Disposition of Property [§ 155] p 161 
B. Contracts [§§ 156-168] p 162 
1. In General [§ 156] p 162 
2. Power of Town Board or Officers [§§ 157-159] p 163 
a. In General [§ 157] p 163 
b. Part of Board or Committee [§ 158] p 165 
e. Contract Beyond Term [§ 159] p 165 
3. Making, Requisites, and Validity [§§ 160-163] p 165 
' a. In General [§ 160] p 165 
b. Conditions Precedent [§ 161] p 166 
e. Validity [§§ 162-163] p 167 
(1) In General [§ 162] p 167 
(2) Personal Interest [§ 163] p 167 
4. Implied Contracts [§ 164] p 168 
5. Construction and Operation [§§ 165-167] p 168 
a. In General [§ 165] p 168 
b. Unauthorized or Illegal Contracts [§§ 166-167] p 169 
(1) In General [§ 166] p 169 
(2) Ratification [§ 167] p 170 
6. Performance or Breach, Rescission, and Discharge [§ 168] p 171 
Liabilities [§§ 169-172] p 172 
1. In General [§ 169] p 172 
2. Town Expenses and Charges [§ 170] p 172 
8. Torts [§§ 171-172] p173 
a. Governmental Functions [§ 171] p 173 
b. Corporate Capacity [§ 172] p 176 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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V. FISCAL MANAGEMENT, PUBLIC DEBT, SECURITIES, AND TAXATION [5§ 173-254] p 176 
A. Power To Incur Indebtedness and Expenditures [§§ 173-178] p 176 
1. Indebtedness in General [§ 173] p 176 
2. Expenditures in General [§ 174] p 177 
3. Aid to Corporations [§ 175] p 178 
4. Borrowing Money [§ 176] p 180 
5, Effect of Unauthorized Debts or Expenditures [§§ ore p 182 . 
a. In General [§ 177] p 182 
b. Ratification and Validation [§ 178] p 182 
B. Administration of Finances [§§ 179-195] p 182 
. In General [§ 179] p 182 
. Designation of Depositaries [§ 180] p 183 
. Lending Funds [§ 181] p 183 
. Trust Funds [§ 182] p 183 
. Transfer to Another Fund [§ 183] p 183 
. Publication of Transactions [§ 184] p 183 
. Audit of Town Books [§ 185] p 183 
. Appropriations and Payment of Debts in General [§§ 186-188] p 183 
a. Authority To Make [§ 186] p 183 
b. Funds Subject or Available [§ 187] p 184 
e. Manner and Form of Appropriation [§ 188] p 184 
9. Warrants, Orders, and Certificates of Indebtedness [§§ 189-195] p 185 
. In General [§ 189] p 185 ’ 
. Requisites and Validity [§ 190] p 185 
. Negotiability and Assignment [§ 191] p 186 
. Payment or Discharge [$§ 192] p 186 
. Anticipation Warrants [§ 193] p 186 
. Actions [§ 194] p 187 
. Personal Liability of Officers [§ 195] p 188 
C. Notes [§ 196] p 188 
D. Bonds and Other Securities [§§ 197-216] p 188 
1. Power To Issue [§§ 197-200] p 188 
a. In General [§ 197] p 188 
b. Purposes of Issue [§§ 198-199] p 190 
(1) In General [§ 198] p 190 
(2) Aid of Corporations [§ 199] p 190 
ce. Limitations on Issue [§ 200] p 190 
Conditions Precedent to Issue [§ 201] p 191 
. Proceedings Preliminary to Issue [§§ 202-206] p 191 
a. In General [§ 202] p 191 
b. Petition of Taxpayers [§ 203] p 191 
c. Submission to Voters [§ 204] p 191 
d. Fraud or Irregularity [§ 205] p 192 
e. Consolidation of Corporations Aided [§ 206] p 192 
4. Issuance and Requisites [§ 207] p 193 
Sale [§§ 208-209] p 193 
a. In General [§ 208] p 193 
b. Purchasers [§ 209] p 194 
Effect of Unauthorized or Invalid Bonds [§§ 210-214] p 194 
a. In General [§ 210] p 194 
b. Ratification and Estoppel To Question Validity [§§ 211-214] p 194 
(1) Validation or Ratification [§ 211] p 194 
(2) Estoppel [§§ 212-214] p 195 
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(a) In General [§ 212] p 195 
(b) Parties Estopped [§ 213] p 195 
(ce) Recitals [§ 214] p 195 
7. Payment and Compromise [§ 215] p 196 
8. Actions [§ 216] p 196 
KE. Taxation and Other Revenue [§§ 217-254] p 196 
1. In General [§ 217] p 196 
2. Purposes of Taxation [§§ 218-219] p 197 
a. In General [§ 218] p 197 
b. Special Purposes [§ 219] p 198 
3. Levy [§§ 220-227] p 199 
a. In General [§ 220] p 199 
b. By Town Board [§ 221] p 199 
e. By Electors [§§ 222-226] p 200 
(1) In General [§ 222] p 200 
(2) Warrant and Notice [§ 223] p 200 
(3) Form of Resolution [§ 224] p 200 
(4) Determination of Result [§ 225] p 201 
(5) Records [§ 226] p 201 
d. Certification and Extension of Tax [§ 227] p 201 
4. Persons and Property Liable [§ 228] p 202 
5. Assessment [§ 229] p 202 
6. Payment, Collection, and Enforcement [§$ 230-235] p 203 
a. In General [§ 230] p 203 
b. Qualification and Authority of Collector [§ 231] p 203 
ce. Actions To Enforce Collection [§ 232] p 204 
d. Wrongful Collection and Refunding [§§ 233-235] p 205 
(1) Liability for Wrongful Collection [§ 233] p 205 
(2) Refund of Taxes Paid [§ 234] p 205 ° 
(3) Actions [§ 235] p 205 
7. Disposition of Proceeds [§§ 236-238] p 205 
a. In General [§ 236] p 205 
b.. Application of Funds [§ 237] p 206 
e. Actions [§ 238] p 206 
8. Rights and Remedies of Taxpayers [§§ 239-254] p 206 
a. Nature and Grounds of Action [§§ 239-242] p 206 
(1) In General [§ 239] p 206 
(2) Levy, Collection, and Disbursement of Taxes [§ 240] p 207 
(3) Contracts, Expenditures, and Payments [§ 241] p 207 
(4) Bond Issues and Aid to Corporations [§ 242] p 208 
b. Special Interest or Injury [§ 243] p 208 
ce. Defenses [§§ 244-246] p 208 
" (1) In General [§ 244] p 208 
(2) Estoppel [§ 245] p 209. 
(3) Laches [§ 246] p 209 
d. Parties [§§ 247-249] p 209 
(1) In General [§ 247] p 209 
(2) Necessary and Proper Parties [§ 248] p 209 
(3) Intervention [§ 249] p 210 
. Interpleader [§ 250] p 210 
. Pleading [§ 251] p 210 
. Evidence [§ 252] p 210 
. Trial, Judgment, and Review [§ 253] p 211 
. Costs [§ 254] p 211 


For later cases, developments and changes in the law see Annotations, same title and section number 
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VI. CLAIMS AGAINST TOWNS [§§ 255-268] p 211 
A. Presentation and Allowance [§§ 255-258] p 211 
1. In General [§ 255] p 211 
2. Form and Requisites of Claim [§ 256] p 212 
3. Authority in Whom Vested [§ 257] p 212 ae 
4. Proceedings and Hearing [§ 258] p 212 
B. Conclusiveness and Effect of Audit [§ 259] p 213 
C. Review [§§ 260-264] p 213 
1. By Court [§§ 260-262] p 213 
a. In General [§ 260] p 213 
b. Certiorart [§ 261] p 213 
ce. Mandamus [§ 262] p 214 re 
2. By Auditing Board [§ 263] p 214 
3. By County Supervisors [§ 264] p.214 
D. Action To Set Aside Allowed Claims [§ 265] p 214 
E. Settlement, Compromise, and Arbitration [§ 266] p 214 
F. Releases [§ 267] p 215 
G. Payment [§ 268] p 215 


VII. ACTIONS [§§ 269-304] p 215 
A. Capacity To Sue and Be Sued [§ 269] p 215 
B. Rights of Action [§§ 270-271] p 216 
1. By Town [§ 270]-p 216 
2. Against Town [§ 271] p 216 
. Duty To Defend Action against Officer [§ 272] p 216 
. Management and Compromise of Litigation [§ 273] p 217 
. Conditions Precedent [§§ 274-278] p 217 
1. In General [§ 274] p 217 
2. Aythority To Bring Action [§§ 275-276] p 217 
a. By Town [§ 275] p 217 
b. Against Town [§ 276] p 217 
3. Notice or Demand [§ 277] p 217 
4. Presentation of Claim [§ 278] p 218 
F. Defenses [§§ 279-280] p 218 
1. Actions against Towns or Officers [§ 279] p 218 
2. In Actions by Towns or Officers [§ 280] p 218 
. Jurisdiction and Venue [§ 281] p 219 
. Time To Sue and Limitations [§ 282] p 219 
. Parties [§§ 283-286] p 220 
1. In General [§ 283] p 220 
2. Parties Plaintiff [§ 284] p 220 
3. Parties Defendant [§ 285] p 220 
4. Authority To Sue or Defend in Behalf of Town [§ 286] p 221 
J. Process [§ 287] p 221 
K. Appearance by Attorney [§ 288] p 222 
L. Pleading [§§ 289-292] p 222 
1. In General [§ 289] p 222 
2. Objections to Pleadings [§§ 290-291] p 223 
a. Demurrer [§ 290] p 223 
b. Motion To Dismiss [§ 291] p 223 
3. Effect of Particular Pleadings [§ 292] p 223 
M. Evidence [§§ 293-296] p 223 
1. In General [§ 293] p 223 
2. Presumptions and Burden of Proof [§ 294] p 223 
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3. Admissibility [§ 295] p 224 
4. Weight and Sufficiency [§ 296] p 224 


N. Trial [§ 297] p 224 
O. 


Judgment [§§ 298-300] p 225 


1. In General [§ 298] p 225 
2. Conclusiveness and Effect [§ 299] p 225 
3. Discharge and Satisfaction [§ 300] p 225 
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1. In General [§ 301] p 225 
2. Property and Persons Liable [§ 302] p 226 


. Costs [§ 304] p 226 


Adverse Possession §§ 459-— ee 489. 
Animals § 630 (impounding), 
Bounties § 3. 

Bridges § 9. 

Cemeteries 11 C. J. p 49. 
Charities §§ 54, 58 et seq. .- 
Common Lands 12 Weds PeLBss 


Constables see Sheriffs and Constables 57 C. J. p 700. 


Counties 15 C. J. p 380. 
District 18 C. J. p 1292. 


Election of public officer generally see Elections 20 C. J. 


p 46. 
Estoppel §§ 102, 192, 218, 219. 
Garnishment § 71. 
Highways 29 C. J. 
Injunctions §§ 407— hg iets: 


663 (pounds), 


Appeal and Error [§ 303] p 226 


CROSS REFERENCES 


Licenses § 15. 


Limitations of Actions § 
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Execution and Enforcement of Judgment [§§ 301-302] p 225 


32. 


Mandamus §§ 258-441 (generally). 


Mechanics’ Liens § 


21. 


Municipal Corporations 43 C. J. p 1. 


Parish § 2. 
Paupers 48 C. 
Precinct 49 C. J. 


J. p 422. 
Dp weLe: 


Private Roads 50 C. J. p 375. 
Public officers generally see Officers 46 C. J. p 911. 


Schools and School Districts § 45 et seq.’ 


Telegraphs and Telephones § 32 note 8 [a]. 

Town property immune see Taxation § 365. 

Township as subdivision of public lands see Public 
Lands § 48 et seq. 

Town sites see Public Lands §§ 100-135. 


I. DEFINITION, HISTORY, NATURE, AND STATUS 


[§ 1] A. In General. 


1. See infra §§ 2, 3. 


[a] “Township” in government 
surveys and plats is used to denote a 
territory six miles square surveyed 
and platted by the government sur- 
veyors, and divided into thirty-six 
sections. See Public Lands § 49. 


{b] Posting notice in township.— 
Township, “as used in Revision § 824 
providing for posting of notice of pe- 
tition for road, refers to townships as 
organized in the state and not to con- 


-gressional townships created by fed- 


eral enactment.” McCollister v. 


Shuey, 24 Iowa 362. 


2. Millville Gaslight Co. v. Vine- 
land Light & Power Co., 65 A. 504, 
506, 72 N.J.Eq. 305 (the courts have 
uniformly applied its use according 
to the manifest intention of the legis- 
lation, as gathered from the occasion 
and necessity of the act). 


3. Ark.—State v. Haynes, 300 S. 
W. 380, 175 Ark. 645; Murray v. Mene- 
fee, 20 Ark. 561, 564. 


Colo.—Garfield County (Sies Vv. 


Schwarz, 22 P. 788, 18 Colo. 291, 295, 


296. 

T1l.—Martin v. People, 87 Ill. 524, 
526; Cleveland, ete., R. Co. v. Green, 
65 ti. App. 414, 417. 

Iowa.—Steyer v. Dwyer, 

20, 

Kan.—Mendenhall v. Burton, 22 P. 
558, 42 Kan. 570, 572. 

Ky.—Morton v. Woodford, 35 S.W. 
1112, 99 Ky. 367, 18 Ky.L. 271. 

La.—Thibodaux v. Thibodaux, 16 
So. 450, 46 La.Ann. 1528. 


31 Iowa 


The word “town,” 
as the word “township,” each has more than one 
meaning,! and it has been said that, as used in stat- 
utes, “town” may have no fixed significance.’ 


as well 


Miss.—Murphy v. State, 5 So. 626, 
66 Miss. 46. 


Mont.—State v. Dale, 131 P. 670, 
672, 47 Mont. 227, Ann.Cas.1914D 227. 


N.J.—Holmes vy. Jersey City, 12 N. 
Js 299573052 


Ohio.—Minton v. Seville, 23 Ohio 
Cir.Ct.N.S. 126; Toledo v. Yeager, 8 
OhioCir.Ct. 318, 6 OhioCir.Dec. 273. 


Tenn.—Hope vy. Deaderick, 8 Hum- 
phr. 1, 47 Am.D. 3 


Tex.—Ralls v. Parrish, 
564, 566,-105. Tex. 253. 


Eng.—London, ete., R. Co. v. Black- 
more, Lan. 44H. S610. 615 Ress. Vv. 
Cottle, 16 Q.B. 412, 416, 71 E.C.L. 412, 
117 Reprint 936; Cottingham v. Rex, 
1 Burr. 623, 97 Reprint 479; Elliott 
v. South Devon R. Co., 2 Exch. 725, 
729, 154 Reprint 682. 


{a] Similar definition.—(1) “A col- 
lection of houses in one neighbor- 
hood.” Burrill L. D. [quot Klauber 
v. Higgins, 49 P. 466, 117 Cal. 451, 
460]. (2) “Any large collection of 
houses and buildings, public and pri- 
vate, constituting a distinct place 
with a name.’ Peo. v. Van Nuys 
Lighting Dist. of Los Angeles County, 
162° B97, 08,0 03 Gals 792.) Ann. Cas: 
1918D 255. (3) The meaning of the 
word “town” as used in the constitu- 
tional provision prohibiting sales of 
school lands within three miles of 
the limits of a town, as disclosed by 
debates in constitutional convention, 
is the popular definition of the word 
“town,” and includes all such aggre- 
gations of houses and inhabitants as 
are located upon a regularly platted 


147 S.W. 


[§ 2] B. Broad or Popular Sense. 
lar sense “town 
tion of houses so near one another that the inhabit- 
ants may fairly be said to dwell together.® 


In its popu- 
is used to designate an aggrega- 


In this 


town site, regardless of whether the 
town is incorporated. Davis v. Stew- 
art, 171 P. 281, 282, 54 Mont. 429. (4) 
“A collection of inhabited houses.” 
State v. City of Polytechnic, (Tex.) 
194 S.W. 1136, 1138. 


[b] Derivation.—‘“Town” is de- 
rived from the: Anglo-Saxon word 
“tun,” meaning an inclosure, or col- 
lection of houses inclosed by a wall. 
Anderson L. D. [quot Territory v. 
Stewart, 23 P. 405, 1 Wash. 98, 104, 
8 L.R.A. 106]; Chicago, ete., R. Co. v. 
Oconto, 6 N.W. 607, 50 Wis. 189, 193, 
36 Am.R. 840. 


[c] Effect of plat or map.—(1) “A 
plat and map of a town unincorpo- 
rated is ineffectual on the one hand 
to extend the boundaries of such town 
beyond its habitation as evidenced by 
the collection of inhabited houses, 
and on the other hand to prescribe 
the limits of such town within the 
space of such plat and map where the 
collection of inhabited houses extend 
beyond the limits of such plat and 
map.” State v. Stein, (Tex.Commn. 
App.) 26 S.W.(2d) 182.’ (2) Where 
the owner of farm lands platted it in- 
to lots, blocks, and streets, filing the 
plat with the county clerk, but there 
was no acceptance of dedication, no 
incorporation, and no buildings there 
but a post office, the land did not be- 
come a “town” or “village,” within 
a statute, limiting a homestead there- 
in to one acre. Clements v. Crawford 
County Bank, 40 S.W. 132, 133, 64 
Ark. 7, 62 Am.S.R. 149. 


[d] Situs is not controlled by plat- 
ted area without reference to the col- 
lection of inhabited houses, which to- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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sense a town is distinguished from the country or 


from a rural population.* 
As generic term. 


In its popular sense the word 


TOWNS 


bracing cities,® 


“town” is frequently used as a generic term,’ em- 


gether with the area appurtenant to 
the same is in the ordinary significa- 
tion of the word “town,” the term 
carrying with it the idea of a con- 
siderable aggregation of people living 
in close proximity. Ralls v. Parrish, 
147 S.W. 564, 566, 105 Tex. 253. 


[e] Number of inhabitants as test. 
—The fact that every statute which 
mentions the essential characteristics 
of a town, incorporates, as one of 
them, the number of inhabitants 
thereof, indicates that it was the in- 
tention of the legislature in author- 
izing the incorporation of villages, 
towns, and cities to require as one of 
the essentials the existence of one 
continuous and contiguous territory, 
within which are living a_ certain 
number of inhabitants. State v. 
oe (Tex.Commn.App.) 26 S.W.(2d) 
182. 


4 Denver v. Coulehan, 39 P. 425, 
20 Colo.-471, 479, 27 L.R.A. 751; State 
v. Hidson, 13 S.W. 2638, 76 Tex. 302, 
305,°7 TAR.AS 433. 


5. . Cal. K lauber v. Higgins, 49 P. 
466, 117 Cal. 451, 461. 


Ga.—Lee vy. Tucker, 60 S.E. 164, 130 
Ga. 43. 


Ind.—State ex rel. Gleason v. Ger- 
dink, 90 N.E. 70, 173 Ind. 245. 


Minn.—Tucker v. Lincoln County, 
97 N.W. 108, 90 Minn. 406, 408. 


Mo.—State ex rel. Scott v. Lichte, 
126 S.W. 466, 470, 226 Mo. 273; State 
ex rel. Rice v. Simmons, 35 Mo.App. 
374, 380; Glasgow v. St. Louis, 15 Mo. 
App. 123. 


‘N.J.—New York, ete, R. Co. v. 
Drummond, 46 N.J.Law 644, 646; Ban- 
ta v. Richards, 42 N.J.Law 497, 498; 
Van Riper y. Parsons, 40 N.J.Law 


N.Y.—Board of Comrs. v. McGur- 
rin, 6 Daly 349. 


N.D.—Villages of Ashley v. Ashley 
er aatoas Co., 169 N.W. 87, 90, 40 N.D. 
oD. 


ee v. Glennon, 3 R.I. 276, 


Tex.—Perry v. Carlisle, (Civ.App.) 
W5iSTW. 091155, 1158. 

[a] “The word ‘town,’ or ‘vill,’ is 
indeed by the alteration of times and 
language now become ae generical 
term comprehending under it the va- 
rious species of cities, boroughs, and 
common towns.” 1 Blackstone Comm, 
p 114 [quot Klauber v. Higgins, 49 P. 
466, 117 Cal. 451, 460; New York Pub- 
lic Charities, etc., Com’rs v. McGur- 
rin, 6 Daly (N.Y.) 349, 355], E 


6 Ga.—Smithville v. Lee County 
Fei ue Com’rs, 54 S.E. 539, 125 
a. 5 


Ill.—Allen vy. People, 84 Ill. 502. 


Ind.—State v. Gerdink, 90 N.E.° 70, 
173 Ind. 245, 249; City of Indianapolis 
v. Higgins, 40 N.E. 671, 141 Ind. 1; 
Flinn v. State, 24 Ind. 286. 


Kan.—Fee v. Richardson, 107 P. 
789, 790, 82 Kan. 190 (quot State 
Vermatryynoe we. G00, oa Ioan. 1) 2h er, 
R.A. 669). 


But see City of Hutchinson vy. Reno 
County, 257 P. 750, 751, 124 Kan. 149, 


Mass.—School Committee of City 
of Lowell v. City of Lowell, 164 N.B, 
91; Decatur v. Auditor of City of Pea- 
body, 146 N.E. 360, 362, 251 Mass. 82; 


Barry v. Smith, 77 N.E. 1099, 1104, 
191 Mass. 78, 5 L.R.A.N.S. 1028, 
Ann.Cas. 817; City of Haverhill v. 
City of Marlborough, 72 N.E. 943, 944, 
187 Mass. 150. 


Minn.—Tucker v. Board of Com’rs 
of Lincoln County, 97 N.W. 103, 104, 
90 Minn. 406; Stemper v. Higgins, 37 
N.W. 95, 38 Minn. 222, 225; Odegaard 
v. ‘Albert Lea, 23 N.W. 526, 33 Minn. 
351, 353. , 


Mo.—State v. Lichte, 126 S.W. 466, 
470, 226 Mo. 273; State ex rel. Rice v. 
Simmons, 35 Mo.App. 374, 380. 


Mont.—Helena v. Kent, 80 P. 258, 
32 Mont. 279, 283. 


N.H.—Attorney General v. Bond, 
124 A. 5538, 554, 81 N.H. 269. 


N.J.—Dickinson v. Board of Chosen 
Freeholders of Hudson County, 60 A. 
220, 221, 71 N.J.Law 589; Hermann v. 
Town of Guttenberg, 43 A. 703, 62 N. 
J.Law 605; Brown v. Union, 40 A. 
632, 62 N.J.Law 142, 144 [aff 48 A. 
562, 65 N.J.Law 601]; Stout v. Glen 
Ridge, 35 A. 913, 59 N.J.Law 201, 206; 
Broome y. New York, etc., Tel. Co., 
9 A. 754, 49 N.J.Law 624, 625; Banta 
v. Richards, 42 N.J.Law 497, 498; An- 
derson v. Trenton, 42 N.J.Law 486, 
487; Sutterly v. Camden County Ct. 
of C. Pl., 41 N.J.Law 495, 496; Pell 
v. Newark, 40 N.J.Law 550, 553, 29 
Am.R. 266; Van Riper v. Parsons, 40 
N.J.Law 1, 4; Fritts v. Somerville, 7 
N.J:L.5. 90,7 91. 


N.Y.—Kantor v. Kwiecenski, 
N.Y.S. 553, 555,109 Mise: 163: 


Ohio.—Peck v. Weddell, 17 OhioSt. 
271, 285; Toledo v. Yeager, 8 Ohio 
Cir.Ct.- 318, 323, 6 OhioCir-Dece. 273% 
Wo nkes v. Haines, 19 OhioN.P.N.S. 


R.I.—In re School Committee of 
Pawtucket: 65 “A. 301,727 RUE 596: 
State v. Glennon, 3 R.I. 276. 


Tex.—Perry v. Carlisle, (Civ.App.) 
LbDS. Wa L155, D58: 


See also City 11 C.J. p 790 text and 
notes 44-51. 


[a] “Incorporated town” may in- 
clude a city. Smithville v. Lee Coun- 
ty 1s neni Com’rs, 54 S.E. 539, 125 

72. DO9. 


City generally see Municipal Cor- 
porations 43 C.J. p 1. 


7. U.S.—Enfield v. Jordan, 7 S.Ct. 
358, 119 U.S. 680, 30 L.Ed. 523. 


Ga.—Smithville v. Lee County Dis- 
Be reary, Com’rs, 54 S.E. 539, 125 Ga. 


Ill.— Peo. v. Grover, 101 N.E. 216, 
218, 258 Ill. 124; Town of Cicero v. 
Haas, 91 N.E. 574, 244 Ill. 551; Peo. 
v. Pike, 64 N.E. 393, 197 Ill. 449; Phil- 
lips v. Scales Mound, 63 N.E. 180, 195 
Ill. 353; Peo. ex rel. Longenecker v. 
Village of Harvey, 32 N.E. 295, 142 Til. 
573; Martin v. Peo., 87 Ill. 524. 


_Ind.—City of Indianapolis vy. Hig- 
gins, 40 N.E. 671, 141 Ind. 1. 


La.—Chicago, ete., R. Co. v. Kent- 
wood, 22 So. 192, 49 La.Ann. 931. 


Minn.—State v. Village of Chis- 
holm, 217 N.W. 681, 173 Minn. 485; 
Tucker v. Lincoln County, 97 N.W. 
103, 90 Minn. 406, 408; Stemper v. 
Higgins, 37 N.W. 95, 88 Minn. 222, 
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Miss.—TIllinois Cent. R. Co. v. Jor- 
dan, 63 Miss. 458, 461. 


villages,? boroughs,® school dis- 
tricts,? townships,!® and in fact all kinds of mu- 
nicipal corporations, although towns have been 


Mo.—State v. Lichte, 126 S.W. 466, 
470, 226 Mo. 273; Town of Orrick v. 
Akers, 88 S.W. 549, 109 Mo.App. 662. 


N.J.—Dickinson v. Board of Chosen 
Freeholders of Hudson County, 60 A. 
220, 221,71 N.J.Law 589; Long 
Branch Police, ete., Commn. v. Dob- 
bins, 40 A. 599, 61 N.J.Law 659;. Mc- 
Carter vy. Millville Gas Light Co., 69 
A, 248, 73 N.J.Ha. 739. 


. Tex.—Perry v. Carlisle, (Civ-App.) 
151.S.W. 1155, 1158. 


[a] Synonymous with “village.”— 
Brown v. Grangeville, 71 P. 151, 8 
Idaho 784, 788. 


[b] “own of Millville and its 
vicinity.”—At the time of the grant- 
ing of a franchise to a gas company 
to lay pipes in streets of the “town 
of Millville and its vicinity” there 
was a village of Millville situated 


within the township of Millville. It 
was held that the words “town of 
Millville and its vicinity” referred, 


not to the entire township of Mill- 
ville, but to the village of Millville 
and its vicinity. McCarter v. Mill- 
ville Gaslight Co., 69 A. 248, 249, 73 
N.J-Eq. 739. 


“Village” [40 Cyc 207]. 


8 Dickinson v. Board of Chosen 
Freeholders of Hudson County, 60 A. 


220, 221, 71 N.J.Law- 589; Perry v. 
Carlisle; (Tex:.Civ. Apps) > 151°) SS: Wr 
1155, 1158. See 1 Coke Inst. p 116 


[quot Klauber v. Higgins, 49 P. 466, 
117 Cal. 451, 461; State v. Simmons, 
35 Mo.App. 374, 380; Wan Riper v. 
Parsons, 40 N.J.Law 1, 4] (“a town 
is the genus and a borough is the 
species”). 


“Borough” 9 C.J. p 140. 


9. Wallis v. Smith, 29 Ark. 7354, 
356; Peo. v. Munising Tp., 182 N.W. 
118, 119, 213 Mich. 629; In re Opin- 
ion of Justices, 75 A. 429, 430, 75 
N.H. 622. See McLeod v. Board of 
Com’rs of Town of Carthage, 61 S. 
E. 605. 608, 148 N.C. 77 (town as re- 
ferring merely to school district 
within territorial limits of town). 


“School district” see Schools and 
School Districts §§ 11, 45. 


10. Dickinson v. Hudson County, 
60 A, 220, 71 N.J.Law 589, 591; King 
v. Reed, 43 N.J.Law 186. See Herrick 
v. Morrill, 33 N.W. 849, 87 Minn. 250, 
5 Am.S.R, 841 (“town” often means 
“township,” but “township” never 
means “‘town,” in the sense of a plat- 
ted village or town site). See also 
Steyer v. Dwyer, 31 Iowa 20 (parol 
evidence is admissible to prove that 
by known and general usage “town” 
had acquired a significance extending 
beyond a mere collection of houses). 


[a] “Incorporated town.”’—While 
the word “town” is sometimes em- 
ployed to designate a township the 
term “incorporated town” is seldom 
if ever used to embrace such a body. 
Harris v. Schryock, 82 Ill. 119. 


“Town” and “township” as synony- 
mous see infra § 3. 


11. Town of Watervliet v. Colonie, 
50 N.Y.S. 632, 27 App.Div. 394, 395; 
Com. v. Wilkins, 30 Pa.Dist. 213; State 
v. Glennon, 3 R.I. 276, 277 [quot Gar- 
field County Ct. v. Schwarz, 22 P. 783, 
13 Colo. 291, 295]; Cathcart v. Com- 
stock, 14 N.W._ 833, 56 Wis. 590, 608; 
Burrill L. D. [quot Klauber vy. Hig- 
gins, 49 P. 466, 117 Cal. 451, 460]; 
Tomlins L. D. [quot State v. Sim- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 2-3] 


distinguished from boroughs,!? cities,2° villages,14 
districts,> and municipal corporations.1° The use 
of the word “town,” as employed in its popular 
sense, may*’ or may not!® imply incorporation, or 
a particular kind of incorporation.?® 


ee) Se ae 


As used in some school statutes “township” means 
a civil township rather than a school township.?° 


[§ 3] C. Narrower and Special Sense—1. Origin 
and History. In the New England states,?! in cer- 
tain middle?? and western?® states that have de- 
rived their institutions from New England, and in 
certain Canadian provinces,?* “town” is used in a 
specific and definite sense to designate a well-known 
In this sense the towns 


unit of local government. 


mons, 35 Mo.App. 374, 380; Van Riper 
v. Parsons, 40 N.J.Law 1, 4; New 
York Public Charities, etc., Com’rs v. 
McGurrin, 6 Daly (N.Y.) 349, 355]. 
See also Municipal Corporations, § 


12. Rehill v. Mayor, etc., of Bor- 
ough of East Newark, 63 A. 81, 83, 73 
N.J.Law 220; In re Bloomsburg, 33 
Pa.Co. 137. 


13. City of Hutchinson vy. 
County, (Kan.) 257 P. 750. 


See City 11 C.J. pp 790 text and 
notes 43-51. 


[a] More comprehensive than 
“city.”—State ex rel. Scott v. Lichte, 
126 S.W. 466, 470, 226 Mo. 278. 


[b] Larger than city.—Gring v. 
Suns Spring Water Co., 20 Pa.Dist. 


[c] Statute granting local option 
to towns and incorporated villages 
has been held not to apply to cities. 
Kleppe v. Gard, 123 N.W. 665, 109 
Minn. 251, 253. 


[d] “Any county or town,” as used 
in a statute concerning “any building 
belonging to or under the control of 
any county or town in the state,” will 
not ordinarily be construed to in- 
elude cities since the boundaries of 
cities are not coincident with those of 
counties, and not always with those 
of the towns within the limits of 
which they are situated. Counties, 
towns, and cities may each, and each 
usually does, own or control buildings 
over which neither of the others has 
any control. Appeal of Camp, 68 A. 
444, 80 Conn. 272. 


[e] Fundamental and real distinc- 
tion between town and city organiza- 
tion is that in the former all the 
qualified inhabitants meet together to 
deliberate and vote, as individuals, 
each in his own right, while in the 
jatter all municipal functions are per- 
formed by deputies; the one being 
direct, the other representative. In 
re Opinion of the Justices, 119 N.E. 
778, 781, 229 Mass. 601. 


14. Truax v. Pool, 46 Iowa 256. 


[a] In England a city was distin- 
guished from other towns by the fact 
that it had a cathedral, and was the 
residence of a bishop. State ex rel. 
Scott v. Lichte, 126 S.W. 466, 470, 226 
Mo. 273. 


[b] More comprehensive than “vil- 
lage.”—State ex rel. Scott v. Lichte, 
126 S.W. 466, 470, 226 Mo. 273. 


[c] Larger than “village.”—Gring 
y. Sinking Spring Water Co., 20 Pa. 
Dist. 891. 

[ad] Unincorporated villages.—Un- 
der some statutes the word “town 
does not include unincorporated vil- 
lage. Truax v. Pool, 46 Iowa 256, 257. 


Reno 
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constituted the original units of local government 
in New England, antedating the organization of coun- 
ties and forming the constituent elements of the 
colonies and states;*° and in their essential nature 


they have remained unchanged, having undergone 


in this title. 


only such modifications as have been rendered neces- 
sary by time and adaption to changed conditions.?° 


“Township” is the term employed in some states 
to describe a subdivision of the county, created by 
the state legislature as a governmental agency and 
sometimes vested with certain powers of local gov- 
ernment,?7 “township,” when so employed being prac- 
tically synonymous with the word “town,”?® as these 
terms in their special sense are hereinafter used 


15. Parker v. Town of Lyndebor-|W. 986, 72 Nebr. 807, 809 (“The idea 


ough, 105 A. 7, 8, 79 N.H. 99; Peo. v. 
Stewart, 118 N.E. 55, 56, 281 Ill. 365; 
In re Opinion of Justices, 75 A. 429, 
430, 75 N.H. 622 (under some statutes 
the word ‘“‘town”’ does not include spe- 
cial school district). 


“Town meetings” distingnished 
from “district meetings” see District 
18 C.J. p 1293 note 11 [b]. 


16. See State v. Glennon, 3 RI. 
276. See also infra § 4; and Munici- 
Pal Corporations § 57. 


17. State v. Booth, 149 N.W. 244, 
245, 169 Iowa 148; Plainfield-Union 
Water Co. v. Inhabitants of City of 
Plainfield, 87 A. 448, 450, 84 N.J.Law 
634; State v. Green, 35 S.E. 462, 463, 
126 N.C. 1032 (statute providing for 
a license tax in towns, was held ap- 
plicable only to incorporated towns, 
without reference to population). 


: As incorporated towns.—As 
used in a _ statute, providing that 
banks may be organized under the 
provisions of the act in all cities, 
towns, and villages with a minimum 
capital stock according to population, 
the word, “towns” refers to incorpo- 
rated towns. Peo. v. Adams State 
Bank, 111 N.E. 989, 991, 272 Ill. 277. 


18. Davis v. Stewart, 171 P. 281, 
284, 54 Mont. 429; Russell v. Dyer, 
40 N.H. 173; _Guadalupe County v. 
Poth, (Tex.Civ.App.) 163 S.W. 1050; 
Cassidy v. City of St. Joseph, 152 S.W. 
306, 309, 247 Mo. 197. 4 


[a] Not incorporated city.—Web- 
ster D. [quot Siskiyou Lumber, etce., 
Co. v. Rostel, 53 P..1118, 121 Cal. 511, 
518; Garfield County Ct. v. Schwarz, 
22 ee USopelorC Oly 291). 206i 


19. See cases infra this note. 


[a] “Incorporated towns” (1) 
when used in a statute ordinarily 
does not refer to towns created un- 
der township organization laws. 
Town of Woo-Sung y. Peo., 102 Ill. 
648. (2) Nor are incorporated towns 
within the purview of a statute re- 
lating to “any village, city, county 
or township.” Welch v. Post, 99 Ill. 
471, 473. 


20. Smith v. State, 172 N.E. 911, 
202 Ind. 185; McLaughlin ¥. Shelby 
Tp., 52 Ind. 114, 117. 


21. See infra § 6. 


22. North Hempstead Vv. 
stead, 2 Wend. (N.Y.) 109. 


[a] In some southern states this 
system was introduced during the 
reconstruction period following the 
Civil War. Folsom v. Ninety-Six 
Mp moyen L745 11507, UiS. 611,040 ~ Er. 
Ed. 278; Floyd v. Perrin, 8 S.E. 14, 
30 S.C. 1, 2 L.R.A. 242. 


23. Wilson v. Ulysses Tp., 101 N. 


Hemp- 


of the New England town was carried 
westward with the spread of popula- 
tion, and in nearly every western 
state the New England town meeting 
exists, either by itself as the only 
agency for general local administra- 
tion outside of unincorporated vil- 
lages and cities, or side by side with 
the system of county government by. 
commissioners’’). ; 


24. Ont. Rev. St. ec 223; 
Southampton, 12 Ont.L. 214. 


[a]. “Begistered townsite,” in the 
language of Martin, J. A., “is a loose 
[expression] and is not defined in the 
Act [under consideration], but I do 
not doubt that it includes such a de 
facto one as that in question—com- 
monly known as the ‘Town of Eburne’ 
—having a duly registered subdivi- 
sion of town lots.” Rex v. Licence 
Comrs. of Point Grey, 18 B.C. 648, 
654. See also Public Lands § 67. . 


25. State v. Williams, 35 A. 24, 
421, 68 Conn. 131, 48 L.R.A. 465 [aff 
18 S.Ct. 617, 170 U.S. 304, 42 L.Ed. 
1047]; Webster v. Harwinton, 32 
Conn. 131; Boston & M. R. R. v. Town 
oF reenter 149 N.E. 322, 253 Mass. 
391. 


In re 


[a] Some early towns possessed 
charters from the crown or royal gov- 
ernors.—South Hampton v. Fowler, 
52 N.H. 225; Readsboro v. Woodford, 
BT AL962. 6 Vth 38 76. 


26. State v. Williams, 35 A. 24, 421, 
68 Conn, 131, 48 L.R.A. 465 [aff 18 S, 
Ct. 617, 170 U.S. 304, 42 L.Ed. 1047]. 


27. Peo. v. Grover, 101 N.E. 216, 
217, 258 Ill. 124, Ann.Cas.1914B 212; 
Little v. Williams, 113 S.W. 340, 345, 
88 Ark. 37; Short v. Town of Orange, 
161 N.Y.S. 466, 467, 175 App.Div. 260. 
See also infra § 4. 


23. U.S—Folsom v. Ninety-Six 
Tp.) 16 °S.Ct. 174, 159° U.S. 6145): 40, 
Ed. 278. 


Ill.—Town of Cicero v. Haas, 91 N. 
BE. 574, 576, 244 Ill, 551. 


Te come thes v. Dwyer, 31 Iowa 20, 


Minn.—Hutchinson Tp. v. Filk, 47 
N.W. 255, 44 Minn. 536, 537; Odegaard 
v. Fesrttl Lea, 23 N.W. 526, 33 Minn. 
351, 353. 


N.J.—Millville Imp. Co. v. Pitman, 
Glassboro & Clayton Gas Co., 67 A. 
1005, 75 N.J.Law 410; Gloucester 
Turnpike Co. v. American Pipe Co., 78 
ALTOS? TL0 ye IN. doa rites yes 
Somerville, 7 N.J.L.J. 90, 91. 


Pa.—Philadelphia, ete., Turnpike 
Co. v. Philadelphia, etc., R. Co., 5 Pa. 
Dist. 305, 308. 


S.C.—Floyd v. Perrin, 2 S.E. 14, 30 
S.C. 1, 2 L.R.A. 242. 


F. E. BRIG 


7) 
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“Parish.” The word) “town? is 
as synonymous with “parish.”?* ~ 

[§ 4] 2. Status and Purpose.*° A town or town- 
ship may be regarded as an agency of the state and 
as a constituent part of the plan of permanent organ- 
ization of the state government,*! being a territorial 
and political division, organized for the convenient 
exercise of portions of the political power of the 
state upon which, for appropriate purposes, power 
is conferred to perform legal governmental func- 
tions.22. The corporate purpose of a town is to dis- 


29. Stead v. Kaskaskia Commons, 
90 N.E. 654, 248 Ill. 239; Richardson 
v. Brown, 6 Me. 355; Brunswick v. 


Dunning, 7 Mass. 445; Dillingham v. 
Snow, 5 Mass. 547; Fleming v. Roy- 
all, 143 S.H, 162, 145 S.C. 438. 


“Barish” in Louisiana see Parish 
§ 2. 
30. Cross references: 


Contract see infra §§ 156-168. 
Fiscal management see infra §§ 173— 
254. 


Property see infra §§ 150-155. 
Taxation see infra §§ 217-254. 
Torts see infra §§ 171, 172, 271. 


31. Wilson v. Ulysses Township, 
101 N.W. 986, 72 Neb. 807, 812, 9 Ann. 
Cas. 1153 [qualifying Chicago, etc., 
R. Co. v. Klein, 71 N.W. 1069, 52 Neb. 
258]; State ex rel. Gillett v. Cronin, 
109 P. 144, 145, 41 Mont. 293; State 
v. O’Brien, 115 N.E. 25, 95 OhioSt. 
U6Ge Mrantz VacAuUcry, 9 1938) 211, 
18 Okl. 561; James v. Trustees of 
Wellston Tp., 90 PB. 100, 101, 18 Okl. 
DOA TOP NEAAGN GOs Laon An Cas, 
938; Liberty Tp. v. Rock Island Tp., 
144 P. 1025, 1026, 44 Okl. 398. 


82. U.S.—Bloomfield v. Charter 
Oak Bank, 7 S.Ct. 865, 121 U.S. 121, 30 
L.Ed. 923. 


Ill.—Peo. v. Grover, 101 N.E. 216, 
258 Ill. 124, Ann.Cas.1914B 212. 


Ind.—McIlwaine v. Adams, 46 Ind. 
580, 582; Posey Tp. v. Senour, 86 N. 
BH, 440, 441, 42 Ind.App. 580. 


Mass.—Coolidge v. Brookline, 114 
Mass. 592, 
Mich.—Wayne County v. Detroit, 


17 Mich. 390, 401. 


Minn.—State v. Sharp, 6 N.W. 408, 
27 Minn. 38. 


Mo.—Wright County ex rel. Elk 
Creek Tp. v. Farmers’ & Merchants’ 
Bank, 30 S.W.(2d) 382. 


Neb.—State v. Bone Creek Tp., But- 
ler County, 190 N.W. 586, 193 N.W. 
767, 109 Neb. 202; Wilson v. Ulysses 
Township, 101 N.W. 986, 72 Neb. 807, 
9 Ann.Cas. 1153. 


N.H.—Doolittle v. Walpole, 38 A. 
19, 67 N.H. 554; EHastman v. Meredith, 
36 N.H. 284, 72 Am.D. 302. 


N.Y.—Lorillard v. Monroe, 11 N.Y. 
392, 62 Am.D. 120; Short v. Town of 
Orange, 161 N.Y.S. 466, 175 App.Div. 
260; Galen v. Clyde, ete., Plank Road 
Co., 27 Barb, 543, 551. 


N.C.—Wittkowsky v. Jackson Coun- 
ty, 63 S.B. 275, 150 N.C. 90, 94. 


Ohio.—Hopple v. Brown Tp., 13 
OhioSt. 311, 324. 


Okl.—Liberty Tp. v. Rock Island 
Tp., 144 P. 1025, 44 Okl. 398. 


Vt.—Lynch vy. Rutland, 29 A, 1015, 
66 Vt. 570, 578. 


Wis.—Chicago, etc., R. Co. v. Ocon- 
to, 6 N.W. 607, 50 Wis. 189, 36 Am.R. 
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Pay | 5 
sometimes used 


charge such governmental functions as may be com- 


mitted to it by the legislature in an effort to pro- 


840; Norton v. Peck, 3 Wis. 714, 722. 


“They are territorial corporations, 
into which the State is divided by the 
legislature, from time to time, at its 
diseretion, for political purposes and 
the convenient administration of gov- 
ernment.” Bloomfield v. Charter Oak 
Banko S:Ct186p,* U2desUes. al 279), 
30 L.Ed. 923. 


[a] “Township partakes some- 
what of a dual nature. In so far as 
its inhabitants exert the power of di- 
rect local self-government, they re- 
semble municipal corporations acting 
under charters conferring such pow- 
ers [see infra § 6], but, in so far as 
the powers which the township exer- 
cises are limited and confined to those 
which properly belong to the govern- 
ment of the state as a whole, and 
which are merely devolved upon the 
township as a portion of the state 
government, they are mere local sub- 
divisions of the state.’ Wilson v. 
Ulysses Tp., 101 N.W. 986, 72 Neb. 
807, 812 [qualifying Chicago, etc., R. 
See. Klein, 71 N.W.. 1069, 52 Neb. 


{b] A critical survey of the statu- 
tory powers granted to counties as 
corporate entities, and to townships 
as such shows clearly that the pur- 
pose of the township, as of the coun- 
ty, is to carry into effect with ease 
and facility certain powers and func- 
tions which are governmental in their 
nature, and which may be more read- 
ily and conveniently carried on by 
subdivision of the territory of the 
state into smaller areas. The powers 
with which they are intrusted are 
powers segregated and carved out 
from the mass of the sovereignty of 
the state. They are subdivisions of 
the state government upon which, for 
convenience, certain powers have been 
conferred, strictly limited, however, 
to the exercise of certain functions 
more easily carried out by subdivi- 
sion. Wilson v. Ulysses Tp. of Butler 
County, 101 N.W. 986, 72 Neb. 807, 9 
Ann.Cas, 1153. 


[ec] In Iowa (1) it has been said 
that a township is ‘not a corporation 
nor a legal entity,” but merely a legal 
subdivision of the county for govern- 
mental purposes. Appeal of Trustees 
of Iowa College, 170 N.W. 813, 185 
Iowa 434; Austin Western Co. v. 
Weaver Township, 114 N.W. 189, 136 
Iowa 709. See Theulen v. Viola Tp., 
117 N.W. 26, 189 Iowa 61; Sells v. 
Dermody, 86 N.W. 325, 114 Iowa 344; 
Wells v. Grubb, 10 N.W. 799, 58 Iowa 
884. (2) Under a statute providing 
that the board of supervisors shall 
divide the county into townships as 
convenience may require, and from 
time to time make such alterations in 
the number and boundaries of the 
townships as it may deem proper, a 
civil township is not an incorporated 
body. It has no inherent’ charter 
rights. It is but the creation of the 
board of supervisors of the county, 
and its functions are purely govern- 
mental. It is an involuntary politi- 


mote prosperity, safety, convenience, health, and the 
common good of its inhabitants.** 


Quasi-municipal corporation. j 
England states, and townships: or towns in states 
that have adopted the general township organization 
system,*4 partake of the nature of municipal corpo- 
rations, being referred to sometimes as “quasi cor- 
porations” or “quasi-municipal corporations,”*? pos- 
sessing to a certain extent corporate capacity,** and 


Towns in the New 


cal or civil division of the county, 
and cannot be classed with incorpo- 
rated and voluntary divisions of the 
state and county. Hop v. Brink, 217 
N.W. 551, 205 Iowa 74. (3) However, 
while a township is not a municipal 
corporation proper, yet it may be a 
“municipality” within the meaning 
of a particular statute. Hanson v. 
Cresco, 109 N.W. 1109, 132 Iowa 533, 
587; Davis v. Laughlin, 124 N.W. 876, 
877, 147 Iowa 478. 


[d] Taxation.—The Las Vegas 
grant, represented by a board of trus- 
tees, with certain powers, under stat- 
ute, is not a town, city or other mu- 
nicipal corporation, within the mean- 
ing of the clause in the constitution 


exempting such towns, cities, and 
other -municipal corporations from 
taxation. State v. Board of Trustees 


of Town of Las Vegas, 210 P. 101, 28 
N.M. 237. 


33. Battle v. Willcox, 122 S.E. 516, 
128 S.C. 500. 


34 See supra § 3. 
35. See cases infra note 36. 
36. U.S.—Folsom Vv. Abbeville 


County Tp. Ninety-Six, 16 S.Ct. 174, 
159 U.S. 611, 40 L.Ed. 278; Barnum 
v. Okolona, 13 S.Ct. 638, 148 U.S. 393, 
37 L.Ed. 495; Bloomfield v. Charter 
Oak Bank, 7 S.Ct. 865, 121 U.S. 121, 30 
L.Ed. 923; Oregon v. Jennings, 7 S. 
Cty 1245119 Se 743 30" Labids S2a- 
Pompton Tp. v. Cooper Union, 101 U. 
S. 196, 25 L.Ed. 803; West Plains Tp. 
v. Sage, 69 BH. 943, 949°°16-C.C:A. 5535 
Madden v. Lancaster County, 65 F. 
188, 12 C.C.A. 566; Aitna L. Ins. Co. 
v. Pleasant Tp., 53 F. 214. : 


Colo.—Valverde v. Shattuck, 34 P. 
947, 19 Colo. 104, 41 Am.S.R. 208. 


Conn.—State v..Williams, 35 A. 24, 
421, 68 Conn. 131, 167, 48 L.R.A. 465 
ste S.Ct. 617, 170 U.S. 304, 42 L.Ed. 


Ill.— Martin v. Peo. ex rel. Huck, 87 
Ill. 524; Waltham v. Kemper, 55 Ill. 
346, 8 Am.R. 652. 


Ind.—Street v. Varney Electrical 
Supply Co., 66 N.E. 895, 896, 160 Ind. 
338, 98 Am.S.R. 325, 61 L.R.A. 154. 


Kan.—Rathbone v. Hopper, 45 P. 
610, 57 Kan. 240, 34 L.R.A. 674, 


Me.—Hooper v. Emery, 14 Me. 375. 


Mass.—Higginson v. Slattery, 99 N. 
BH. 523, 212 Mass. 588, 42 L.R.A.N.S. 
215; Milford v. Godfrey, 1 Pick. 91, 
98; Stetson vy. Kempton, 13 Mass. 272, 
7 Am.D. 145. 


Minn.—Kreger v. Bismark Tp., 60 
N.W. 675, 59 Minn. 3; State v. Sharp, 
6 N.W. 408, 27 Minn. 38, 40. 


Mo.—Cassidy v. City of St. Joseph, 
152 S.W. 306, 247 Mo. 197. 


Neb.—Wilson v. Ulysses Township, 
101 N.W. 986, 72 Neb. 807, 9 Ann.Cas. 
1158; Chicago, ete., R. Co. v. Klein, 
71 N.W. 1069, 52 Neb. 258. 


N.H.—Wells v. Burbank, 17 N.H.- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


v4] 


sometimes with the general control of matters of local 
Similarly a township precinct, that is a 
precinct within a township, may be a quasi- municipal 
Being merely quasi corporations or 
quasi-municipal corporations, towns and townships 
are not endowed with the full and plenary powers 
usually conferred either by charter or by 
law upon municipal corporations proper,?® and the 
mere conferment of additiohal and special powers 
upon a town does not convert it into an actual mu- 
A town or township pos- 
sesses only such powers and functions, and is sub- 
ject only to such liabilities, as are provided by stat- 


concern.?* 


corporation. oS 


nicipal corporation.*°® 


393. 


N.J.—Banta v. Richards, 42 
Law 497. 


N.Y.—Lorillard v. Monroe, 11 N.Y. 
392, 62 Am.D. 120; Town of Hernp- 
stead v. Lawrence, 122 N.Y.S. 1037, 
1939, 138 App.Div. 473; Town of Wa- 
tervliet v. Colonie, 50 N.Y.S. 487, 27 
App.Div. 394, 399; Robinson v. Fow- 
ler, 30 N.Y.S, 25, 80 Hun 101; O’Bryan 
v. State, 125 N.Y.S. 490, 491, 68 Misc. 
618; North Hempstead v. Hempstead, 
2 Wend. 109; Denton v. Jackson, 2 
Johns.Ch. 320. See Dunn v. Town of 
Whitestown, 185 F. 585, 588 (New 
York), 


_N.C.—Board of Trustees of Youngs- 
ville Township v. Webb, 71 S.E. 530, 
a50 N.Cs. 379. 


N.D.—Vail v. Amenia, 59 N.W. 1092, 
4 N.D. 239. 


Ohio.—Hopple v. Brown Tp., 13 
ChioSt. 311. 


Pa.—McCormick v. Hanover Town- 
ship, 92 A. 195, 246 Pa. 169; Pennsyl- 
vania R. Co. v. Montgomery County 
Passe RCo sLvA 468, 167 Pat 62071: 
46 Am.S.R,. 659, 27 LRA. 766; Otto 
Township v. Wolf, 106 Pa. 608; Union 
Township v. Gibboney, 94 Pa. 534; 
Rapho & West Hempfield Townships 
v. Moore, 68 Pa. 404, 8 Am.R. 202; 
Shronk v. Penn Township, 3 Rawle 
347, 350; Shoe v. Nether Providence 
Tp., 3 Pa.Super. 137; Commonwealth 
v. Millcreek Township School Di- 
rectors, 30 Pa.Dist. 474; Com. v. Wil- 
kins, 30 Pa.Dist. 213; Dreese v. Beaver 
Township Suprs., 24 Pa.Dist. 586, 42 
Pa.Co. 242; American Tel., etc., Co. 
v. Reed, 15 "Pa. Dist. 649, 651, 31 Pa.Co. 
657; Keeler v. Westgate, 10 Pa:Dist. 
244; Adams v. Sweden Tp., 9 Pa.Dist. 
459; Coxe’s Case, 1 Pa. Dist. WO cae 
Pa.Co. 639; Inre Fines, 35-Pa.Co. 655; 
Davis v. Henry, 32, Pa.Co,. 32; Sprague 
v. Baldwin, 18 Pa.Co. 568; Batten v. 
Brandywine, 5 Pa.L.J. 546 


$.C.—Gallishaw v. Jackson, 83 S.E. 
454, 99 S.C. 342; Floyd v. Perrin, 8 S. 
EB. 14, 30 S.C. 1, 2 L.R.A. 242. 


Vt.—Bancroft v. Dumas, 21 Vt. 456, 
464. 


Wis—Mulvaney v. Town of Arm- 
strong, 170 N.W. 652, 168 Wis. 476; 
Mueller v. Cavour, 83 N.W. 944, 107 
Wis. 599; Cathcart v. Comstock, 14 
N.W. 8338, 56 Wis. 590; Chicago, etc., 
R. Co. v. Oconto, 6 N.W. 607, 50 Wis. 
189, 36 Am.R. 840; Eaton v. Mani- 
towoe County, 44 Wis. 489, 493; Nor- 
ton v. Peck, 3 Wis. 714. 


“Township is a subdivision of a 
county for county purposes, more 
highly organized than a village, and 
less so than an incorporated city.” 
Abbott L. D. [quot Union Pac. R. Co. 
vy. Ryan, 2 Wyo. 408, 418 (rev on other 
grounds 5 S.Ct. 601, 113 U.S. 516, 28 
L.Ed. 1098) ]. 


[al “Towns are a species of mu- 
micipal ineorporations, and constitute 


N.J. 
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even destroy its 


general 


its control; 


an integral part of the county, and 
are closely interwoven with the man- 
agement of county affairs.” Martin 
V.Peo., 87 Til. 524; 526. 


[b] “Townships” are the lowest 
grade of “municipal corporations,” 
being created for specific purposes, 


and endowed with limited powers and 
liabilities, acting through officers duly 
authorized by the law for that pur- 
pose. Posey Tp., Franklin County, 
v. Senour, 86 N.E. 440, 441, 42 Ind. 
App. 580. 


37. Stale v. Williams, 35 A. 24, 68 
Conn. 131, 48 L.R.A. 465 [aff 18 S.Ct. 
617, 170 U.S. 304, 42 L.Ed. 1047]; 
Spaulding v. Lowell, 23 Nee ee! 
71; State v. Glennon, 3 RL, 


38. Commissioners of Cleveland 
County v. Citizens’ Nat. Bank of Gas- 
tonia, 72 S.E. 996, 157 N.C. 191. 


39. People ex rel. Longenecker v. 
Village of Harvey, 32 N.E. 295, 142 
Ill. 573; Wilson v. Ulysses Tp. of 
Butler County, 101 N.W. 986, 988, 72 
Neb. 807, 9 Ann.Cas. 1153; Pennsyl- 
vania R. Co. v. Montgomery County 
Pass, BR. Co., 31 A468, 167 Pa. 72, -46 
Am.S.R. 659, 27 L.R.A. 766. See also 
Counties § 2. 


{a] “Considered in respect to the 
limited number of their corporate 
powers, they rank low down in the 
scale or grade of corporate existence; 
and hence have been frequently term- 
ed quasi corporations. This designa- 
tion distinguishes them from private 
corporations aggregate, and from 
municipal corporations proper, such 
as cities [and the like] acting under 
charters, or incorporating statutes, 
and which are invested with more 
powers, and endowed with more func- 
tions and a larger measure of corpo- 
rate life,’ than a township. Dillon 
Mun. Corp. § 10a [quot Union Town- 
ship v. Gibboney, 94 Pa. 534, 536). 


[b] In New Hampshire towns 
have been declared by statute to be 
corporations, but this has been con- 
strued not to confer upon them the 
powers nor to subject them to the du- 
ties of ordinary municipal corpora- 
tions. Eastman v. Meredith, 36 N.H. 
284, 72 Am.D. 302. 


c] In New Jersey the word 
“town” is sometimes applied to 
“places incorporated for local govern- 
ment, under special act, but not cloth- 
ed with all the powers usually con- 
ferred on cities Banta v. Richards, 
42 N.J.Law 497, 498, 


[d] Township of first class, in 
Pennsylvania, is not a municipal cor- 
poration proper. Haverford Town- 
ship v. Haines, 23 Pa.Dist. 1088. 


Powers of municipal corporation 
see Municipal Corporations §§ 173- 
L99: 

Peo, v. Harvey, 32 N.H. 295, 142 


40. 
Ill. 573; Wells v. Burbank, 17 N.H. 


Dual nature or twofold character. 
often held that a town is of a dual character: 
as a subdivision of the state with duties placed upon 
it without its consent, carried out by officers beyond 
second, as a corporation with a limited 
quantity of power to function as such.*? 
or township as a quasi-municipal corporation may, 
like a municipal corporation,** have a twofold char- 
acter, the one governmental and the other private; 
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The rights and franchises conferred upon 
a town, however, never can become vested rights 
as against the state, which may enlarge, restrict, and 


corporate existence.** 


It has been 
First 


A town 


393. 
41. U.S.—Bloomfield v. Charter Oak 
Bonk. S.Ct. 865, 121 U.S. 121, 30 L. 


Me.—Hooper v. Emery, 14 Me. 375. 


Neb.—Chicago, ete., R. Co. vy. Klein, 
71 N.W. 1069, 52 Neb. 258. 


N.H.—Doolittle v. Walpole, 38 A. 
19, 67 N.H. 554. 


SSA Gare es v. Jackson, 2 Johns, 


N.D.—Vail v. Amenia, 59 N.W. 1092, 
4 N.D. 239. 


Pa.—Travis v. Lehigh Coal, ete., 
Co., 33 Pa.Super. 203; Shoe v. Nether 
Providence Tp., 3 Pa.Super. 137, 39 
Wkly.N.C. 437; Com. v. Jones, 6 Pa. 
Dist.&Co. 284, i 


Vt.—Town of New Haven v. Wes- 
ton, 86 A. 996, 999, 87 Vt. 7, 46 L.R.A. 
N.S. 921. 


Wis.—Mulvaney v. Town of Arm- 
strong, 170 N.W. 652, 168 Wis. 476; 
Mueller v. Cavour, 83 N.W. 944, 107 
Wis. 599; State v. Forest County, 43 
N.W. 551, 74 Wis. 610; Baton v. Mani- 
towoc County, 44 Wis. 489. 


[a] “The statutes confer upon 
them all the powers they possess, 
prescribe all the duties they owe, and 
impose all liabilities to which they 
are subject.”’ Dillon Mun. Corp. § 10a 
[quot Union Township v. Gibboney, 
94 Pa. 534, 536]. 


[b] Powers by prescription or long 
and general usage have sometimes 
been recognized in the case of towns 
dating back to colonial times. Spauld- 
ing v. Lowell, 23 Pick. (Mass.) 71; 
Willard v. Newburyport, 12 Pick. 
(Mass.) 227. 


[c]. Power of legislature.—When 
a township has been created by law, 
as a territorial division of the State, 
with no express grant of corporate 
powers, and with no definition or re- 
striction of the purposes for which it 
is created, it is within the power of 
the legislature, at any time, to declare 
it to be a corporation, and to confer 
upon it such and so many corporate 
powers, appropriate to be vested in a 
territorial corporation for the benefit 
of its inhabitants, as the legislature 
may think fit. Folsom v. Township 
Ninety Six, 16 S.Ct. 174, 159 U.S. 611, 
40 L.Ed. 278. 


42. Sargent v. Clark, 77 A. 337, 83 
BS 523. 


43. Augustine v. Town of Brant, 
227 N.Y.S. 305, 131 Mise. 555 [rev 230 
N.Y.S. 438, 224 App.Div. 290 (rev 163 
N.E. 732, 249 N.Y. 198, and rearg den 
166 N.E. 315, 250 N.Y. 537)]; Stanley 
v. Inhabitants of Town of Sanger- 
ve 109 A. 189, 119 Me. 26, 9 A.L.R. 
348. 


44. See Municipal Corporations §§ 
178-180. See also Counties § 272. 
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in the former they execute functions dnd possess 
the attributes of a sovereignty delegated by the leg- 
islature, while in the latter they are clothed with 
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the capacity of a private corporation and may claim 
its rights and immunities, and are subject to its 
liabilities.*° 


II. CREATION, ALTERATION, AND EXISTENCE 


[§ 5] A. Creation—1. Power. Subject to such 
constitutional limitations as may exist,*® the power 
to ereate towns and townships is vested in the legis- 
latures,#7 and as a general rule may be exercised by 
either general*® or local*® statutes. The power to 
create townships may be delegated to local author- 
ities, such as county boards of supervisors or com- 
missioners. °° z 


[§ 6] 2. Proceedings for Creation. The method 
prescribed for the creation of townships must be 
followed,®t including the number®? and size®* of 
the townships. 


Consent of inhabitants. Unless required by the 
constitution, the consent of residents of the territory 
is not essential to the validity of a statute creating 
a town.5+ But when the constitution has such re- 
quirement, the legislature has no power to lower 
or diminish the constitutional standard.®*® 


Submission to voters. The common law gave the 
county court or similar body no authority to submit 
the question of township organization to the voters 
of the county;°* but, when the constitution or stat- 


ute provides for such a submission’? the question 
must be submitted in the manner and under the con- 
ditions prescribed®* which, under some provisions, 
is upon the presentation of a proper petition by 
the requisite number of voters®® and a sufficient or- 
der made thereon.®® 


[§ 7] 3. Proof of Existence. The legal status of 
a township nee established is presumed to con- 
tinue.6t Under the rule that corporate existence 
may be inferred and judicially noticed although the 
incorporating act or charter cannot be found, if the 
fact of incorporation is clearly recognized by subse- 
quent legislation not in contravention of any con- 
stitutional provision respecting the mode of creat- 
ing corporations,®? where a township has received 
repeated legislative recognition as such, it may be 
too late to question whether such township was 


territorially designated with the formalities required | 


in the statute, originally creating townships.°* 
Where a town has assumed under color of authority, 
and exercised for a considerable time with the con- 
sent of the state, the powers and privileges of a 
town, a private person in private litigation cannot 


45. Stanley v. Inhabitants of the 
Town of Sangerville, 109 A. 189, 119 
Me. 26, 9 A.L.R. 348; Libby v. Port- 
land, 74 A. 805, 105 Me. 320, 18 L.R.A. 
N.S. 141, 18 Ann.Cas. 547; Small v. 
Danville, 51 Me. 359; Higginson v. 
Slattery, 99 N.E. 528, 524, 212 Mass. 
583, 42 L.R.A.N.S. 215; Howland v. 
Maynard, 34 N.E. 515, 159 Mass. 434, 
38 Am.S.R. 445, 21 L.R.A. 500; Oliver 
v. Worcester, 102 Mass. 499, 3 Am.R. 
485; Eastman v. Meredith, 36 N.H. 
284, 72 Am.D. 302. 


46. Somonauk vy. Peo. ex rel. Hess, 
58: NIH 314,. 378-11. 6315,” 


47. Bloomfield v. Charter Oak 
Bank, 7 S.Ct. 865, 121 U.S. 121, 30 L. 
Ed. 923; Somonauk v. Peo. ex rel. 
Hess, 53 N.HE. 314, 178 Ill. 631; Peo. 
ex rel. Green v. Board of Com’rs of 
Cook County, 52 N.E. 334, 176 Ill. 576; 
Wolf’s Appeal, 58 Pa. 471; State v. 
ea County, 43 N.W. 551, 74 Wis. 


fa] “Whole modus operandi of 
township organization is committed 
to the legislature.” Peo. ex rel. Green 
vy. Board of Com’rs of Cook County, 52 
N.E. 334, 338, 176 Ill. 576. 


[b]_ Coextensive with city; ap- 
plication to village.—A statute pro- 
viding that “when in any county un- 
der township organization there is 
any territory coextensive with a city 
situated therein and which is not in- 
cluded within any organized town, 
such territory shall constitute a town 
by the name of such city, and all the 
provisions of this act shall apply to 
the town so constituted the same as 
if it had been organized in the man- 
ner provided in this act in the case 
of organization of new towns,” has no 
application to villages. Peo. v. Hitch- 
cock, 148 Ill.App. 456. 


48. Peo. v. Hazelwood, 6 N.E. 480, 
LI6- 111.319. 


49. Peo. v. Cook County, 52 N.E. 
334, 176 Ill. 576; Riverton, ete., Wa- 
ter Co. v. Haig, 33 A. 215, 58 N.J.Law 


295. 


50. Somonauk v. Peo., 53 N.E. 314, 
178 Ill. 631; Peo. v. Hazelwood, 6 N. 
E. 480, 116 Ill. 319; State v. Cronin, 
109 P. 144, 41 Mont. 293; State v. 
Town of Golden, 157°'N.W. 971, 99 Neb. 
782; State v. Forest County, 43 N.W. 
551, 74 Wis. 610; Chicago, etc., R. 
Co. v. Oconto, 6 N.W. 607, 50 Wis. 189, 
36 Am.R. 840. 


Delegation of legislative powers 
heared see Constitutional Law § 


51. See cases infra this section. 
52, See cases infra this note. 


[a] Must be at least two town- 
ships.—(1) The authority to divide a 
county into townships must be 
deemed to require that there be al- 
ways at least two townships in every 
county. State v. Cronin, 109 P. 144, 
41 Mont. 293. (2) A single township 
including an entire county is not au- 
thorized by the authority to divide a 
county into townships. State ex rel. 
Be v. Cronin, 109 P. 144, 46 Okl. 
519. 


53. Peo. ex rel. Schack v. Bray- 
ton, 94 Ill. 341 (under the township 
organization acts of some states after 
township organization has been 
adopted and commissioners appointed 
to divide the county into towns, the 
commissioners shall proceed to divide 
the county into towns, making them 
conform to the townships according 


to the government survey, which 
would make the towns six miles 
square). 


54 Somonauk v. Peo., 53 N.E. 314, 
178 Ill. 631; Van Horn y. State, 64 
N.W. 365, 46 Neb. 62. 


‘55. State v. Munn, 99 S.W. 10738, 
201 Mo. 214; State v. Russell, 95 S. 
W. 870, 197 Mo. 633; State v. Gibson, 
94 S.W. 518, 195 Mo. 251; State v. Mc- 
towan, 39 S.W. 771, 188 Mo. 187; Van 
Horn y. State, 64 N.W. 365, 46 Neb. 
62; Albert v. Twohig, 53 N.W. 582, 35 


Neb. 563; State v. Spok 
94 B.887, 49° Washo TOs os eee 


pon Rousey v. Wood, 57 Mo.App. 


57. See constitutional and statu- 
tory provisions. See also Peo. y. 
Garner, 47 Ill. 246 (constitution pro- 
viding that the general assembly 
shall provide, by a general law, for 
township organization, under which 
any county may organize whenever a 
majority of the voters of such coun- 
ty, at any general election, shall so 
determine), 


58. See cases infra note 59. 


59. State ex rel. Hadley v. Rus- 
sell, 95 S.W. 870, 197 Mo. 633; State 
v. Kinzer, 29 N.W. 307, 20 Neb. 174; 
Roope v. Ponca Tp. of Lincoln Coun- 
ty, 185 P. 327, 76. Okl. 296: State vy. 
Soderstrom, 185 P. 328, 76 Okl. 297. 


[a] Petition is condition precedent 
to submission. Rousey v. Wood, 57 
Mo.App. 650. 


{b] Findings of county court as to 
signing of petition—Macey v. Carter, 
76 Mo.App. 490. Z 


60. State ex inf. Barrett v. Imhoff, 
238 S.W. 122, 291 Mo. 603. 


[a] Exact language of statute or 
grant of power need not be employed, 
but it is sufficient if words of such 
definitive meaning be used as to con- 
vey that the court was acting within 
the purview of its powers, the ques- 
tion being whether the order con- 
tained every essential requirement of 
the statute conferring jurisdiction of 
the subject-matter of the submission 
of the adoption of township organiza- 
tion. State ex rel. Barrett v. Im- 
hoff, 238 S.W. 122, 291 Mo. 603. 


61. In re Crescent Tp., 31 Pittsb. 
Leg.J.N.S. (Pa.) 297. 


62. Fleming v. Royall, 
162, 145 S.C. 438. 


63. Fleming v. Royall, supra. 


143 S.E. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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question the legality of its existence;*4 nor after 
long acquiescence in the existence of a town as a 
valid one ean the state itself question such validity.*® 
The contents of a lost record of the organization of 
a plantation or town may be proved by parol evi- 
dence.®° 


[§ 8] 4. Territory Included—a. Nature and Ex- 
tent. The nature and extent of the territory included 
in a town are subject to statutory regulations,°? 
whose terms and their interpretation are determina- 
tive as to what the township may or must inelude.*8 
Within the meaning of some statutes a township 
may include a city,®® a ward,’ a precinct and 
ward," or which it does include when created ;72 
and, even in the absence of express statutory re- 
quirement, it has been held that the entire territory 
comprised within the town must be contiguous.73 
Subject to these limitations, however, the validity of 
the creation of a township will not be affected by 
any peculiarity of size or shape;™* but a board of 


64. Riverton, etc., Water Co. v. [b] 
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In Kansas every city or town 
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county commissioners has no authority, in the ab- 
sence of legislative grant of power, to extend the 
boundaries beyond the boundary line of the county.7® 


[§ 9] b. Plats. Statutory requirements as to the 
making, approval, and filing of township plats or 
maps‘® should be observed.*7 


[§ 10] ce. Boundaries?*—(1) Original Location. 
The legislature has power to fix and change bound- 
aries of towns or townships at will.7® The original 
location of town and township boundaries may be 
made in the terms of the act of creation.8° Under 
a township organization law declaring that after an 
election to adopt township organization*! the proper 
authorities shall proceed to divide the county into 
towns by making as many towns as there are town- 
ships according to government surveys, such author- 
itles may, where certain conditions are shown to 
exist, form the towns variant from the surveyed 
township. ®? 


a “new town” within the meaning of 


Haig, 33 A. 215, 58 N.J.Law 295. 


65. Readsboro v. Woodford, 57 A. 
962, 76 Ct. 376. See Catbalogan v. 
Director of Lands, 17 Philippine 216 
(right of ownership of land acquired 
by grant at time of establishment un- 
der former sovereignty). 


66. Prentiss v. Davis, 
83 Me. 364. 


[a] Sufficiency of proof.—Where 
such an organization was created 
nearly fifty years ago, and the prin- 
cipal steps taken for that purpose are 
testified to by one participating in the 
proceedings, and his recollection of 
the event is fortified by a certificate 
of organization, sent at the time to 
the secretary of state, as required by 
law, and the plantation continued un- 
der such organization for upwards of 
fifteen years, raising money annually 
for plantation purposes, and voting at 
all presidential and state elections 
during that period, having been all 
tthe time recognized by the legislature 
and state officials in different ways 
as an existing plantation, and the 
missing proof is only as to the de- 
tails of a posted notice calling the in- 
habitants together to effect a pro- 
posed organization, the presumption 
is that the proceedings of organiza- 
tion were sufficiently complete to ac- 
complish the purpose intended. Pren- 
tiss v. Davis, 22 A. 246, 83 Me. 364. 


67. See statutory provisions. 


68. See cases infra this note, and 
notes 69-71. 


[a] In Pennsylvania, if a com- 
munity is not organized as a city, or 
borough, or an “incorporated town” 
it forms part of a township, and is 
governed by the township officers, 
that is, commissioners or supervisors, 
as the case may be, depending on 
whether its population makes it a 
township of the first or second class. 
Wyoming Valley Water Supply Co. v. 
Public Service Commission, 159 A. 
340, 104 Pa.Super. 432. 


69. See cases infra this note. 


[a] In TIlinois under a _ statute 
which provides that, where territory 
of city of over 15,000 population is 
composed of portions of two or more 
townships, county board shall, on re- 
quest of city council, organize it into 
a separate township, an attempt to 
organize a separate township of ter- 
ritory of a city composed of one en- 
tire town and a portion of another is 
nullity. Peo. v. Schillinger, 146 N.E. 
444, 315 Ill. 621. 


22 A, 246, 


' Desert, 


of less than a specified number of 
inhabitants is part of the township 
within which it is located, unless it 
has the prescribed qualifications as to 
population and assessed valuation of 
real and personal property and has 
elected to become a separate township 
under tle statute. City of Ellis v. 
Jacobs, 140 P. 856, 92 Kan. 452. 


[c] In Oklahoma a town of fifteen 
hundred population or less is part of 
the municipal township within the 
eorporate limits of which it is locat- 
ed. Byers v. Dunham, 150 P. 1049, 
50 Okl. 266. 


‘70. Comstock v. Grand Rapids, 20 
N.W. 623, 54 Mich. 641, 645. 


71. Whitall v. Gloucester County, 
40 N.J.Law 302, 304. 


72. Seabrook v. Fowler, 30 A. 414, 
67 N.H. 428; South Hampton v. 
Fowler, 52 N.H. 225; -Schriber v. 
panciade, 29 N.W. 547, 554, 66 Wis. 


[a] Plantation of Mt. Desert.— 
Massachusetts Act Febr. 17, 1789, in- 
corporating the’ original town of Mt. 
Desert, described the territory of the 
town as “the plantation called Mt. 
together with the islands 
called Cramberry Islands, Bartlett’s 
Island, Robertson’s Island, and Beech 
Island’; no mention being made of 
Bar or Rodick Island. It was held 
that, in the absence of evidence that 
“the plantation called Mt. Desert” in- 
cluded Bar or Rodick Island, it will 
be deemed as not included in that 
town, and hence not included in the 
town of Eden, set off from Mt. Desert 
without mention of the island in 
question. Inhabitants of Eden _ v. 
Pineo, 78 A. 1126, 108 Me. 73, Ann.Cas, 
1918A 1340. 


72. Chicago, etc., R. Co. v. Oconto, 
6 N.W. 607, 50 Wis. 189, 36 Am.R. 840. 


[a] But an Indian reservation, or 
any part of it, may be included with- 
in the boundaries of a town, even 
though it entirely separates other 
portions of the town from each other, 
Schriber v. Langlade, 29 N.W. 547, 
554, 66 Wis. 616. 


74  Grunert v. Spalding, (Wis.) 
78 N.W. 606 [rev reh 80 N.W. 589, 104 
Wis. 193] (sustaining the validity of 
a town over one hundred miles long 
and in places only two or three miles 
wide). 

[a] “New town.”—When a town 
is divided into several towns, each is 


a statute which provides that no new 
town shall be created of less terri- 
tory than seventeen square miles. 
Jefferson v. Peo., 87 Ill. 503. 


[b] Retrospective effect of stat- 
ute—Law as to area applies, al- 
though petition for formation of a 
new town was filed before passage of 
the act. Jefferson v. Peo., 87 Ill. 503. 


75. Town of Farley, Polk County, 
v. Town of Boxville, Marshall County, 
129 N.W. 381, 113 Minn. 203. 


76. See statutory provisions. 
77. See cases infra this section. 
[a] In Michigan, (1) where a map 


made by landowners has been ap- 
proved by the township or other lo- 
cal board or council, it must be passed 
upon by the appropriate county board 
before it can be accepted and ap- 
proved by auditor general and placed 
on record. Klug v. Fuller, 160 N.W. 
589, 194 Mich. 41. (2) However, the 
board of auditors of a county have 
very limited power relating to ap- 
proval of plats, and where, at the 
time a plat is offered for approval, 
there is no general plan of laying out 
roads in the township nor plat of 
land adjoining, the board has no pow- 
er to refuse to approve the plat al- 
though prior to finally passing upon 
the question another plat of adjoin- 
ing land is presented. Leonard-Hill- 
ger Land Co. v. Wayne County Board 
ice a ae 169 N.W. 850, 203 Mich. 


78. Generally see 
CSD ore. 


79. See infra § 18. 


80. Winthrop v. Readfield, 38 A. 
93, 90 Me. 235; Seabrook v. Fowler, 
30 A. 414, 67 N.H. 428; Com. v. Fuller- 
ton, 12 Pa. 266. 


[a] Duty to follow charter.—A 
town boundary line must be located 
as nearly according to charter as rea- 
sonably possible. Town of Underhill 
v. Town of Jericho, 148 A. 412, 102 
VAEP SOLS 


[b] Water boundary.—Course in 
statutory description of township 
boundary reading, “‘thence across the 
bay to the sea,” means across bay in 
straight line. Dover Tp., Ocean Coun- 
ty, v. Brick Tp., Ocean County, 156 A. 
919, 108 N.J.Law 55. 


81. See supra § 6. 
82. Peo. v. Garner, 47 Ill. 246. 
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104 [68 C.J.] 

Description. It is sufficient that the boundaries 
are described with reasonable certainty.®* If a 
stream is called for as a boundary the presumption 
is that the middle of the stream was intended,** un- 
less a different location is clearly expressed.** Lines 
running to the sea do not ordinarily include the sea- 
shore;8* but under early legislation the sound bound- 
ary of Connecticut towns follows the high water 
mark, crossing bays and harbors upon a straight 
line drawn between points upon opposite shores from 
one of which objects and movements can be dis- 
cerned with the naked eye upon the other.§* Where 
a swamp is designated as a boundary the ascertain- 
ment of the boundary may depend on the character 
of the swamp, as whether it partakes of the charac- 
ter of a lake or pond or whether it is a kind of water 
course in which water accumulates at times but which 
drains out later.£8 A line between two termini or 
corners is presumed to be a straight line,*® unless 
the contrary is clearly expressed.°° 


[§ 11] (2) Perambulation.®°t -In some states the 
selectmen or other officers of adjoining towns are re- 
quired by statute to go over the common boundary 
line together at stated intervals and mark such 
line,9? the proceeding being known as perambula- 
tion,®? and, where the statute authorizes selectmen 
to appoint other persons to act for them, the select- 
men of different towns may appoint the same per- 
sons.°* 


[§ 12] (3) Change of Boundaries. While the leg- 
islature may fix and change the boundaries of towns 


83. Com. v. Fullerton, 12 Pa. 266 
(reference to certain rivers, creeks, 
and farms, without naming the coun- 


ty, is sufficient, and the locality may | evidence 
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ning off adjoining hills.—Where the 
boundary between two townships is 
designated as a swamp, 
showed was 


ree ur ees Ae See ce pl eee oe Te 
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at will,95 boundaries so fixed cannot be changed by 
any other power;°® a change cannot be made by 
courts®? or commissions appointed by courts,?* by 
selectmen,?? or even by consent of the towns them- 
selves.t While the power of perambulators to agree 
in cases of doubt may in some contingencies amount 
of necessity to a power to substitute a conventional 
for the true line, such cannot be the effect of per- 
ambulations? where no question appears to have 
arisen, and a line appears to have been adopted with- 
out any reference to another and widely different 
line, and without any intention on the part of the 
selectmen to decide judicially between the two lines.* 


[§ 13] (4), Disputed Boundaries—(a) Jurisdic- 
tion. In the event the officials charged with the per- 
ambulation of the boundaries* cannot agree,® or in 
case of disputed boundaries from any other cause,® 
settlement of such dispute may be sought before 
the board’ or in the court® vested by statute with 
jurisdiction to settle such disputes; and-it has been 
held that, although the authority to fix boundary lines 
is given to the county court, by a statute, the cir- 
cuit court in a suit for injunction over which it had 
jurisdiction may determine the location of the line 
as fixed by the county court.® The action of such 
board or court is judicial in its nature?® and, if at- 
tempted without jurisdiction having been obtained 
as required by law, may be restrained.1! The pur- 
pose of the proceeding is to determine the location 
upon the ground at the point in dispute of the line 
which is, as a matter of law, the boundary line be- 
tween the towns.!2 The location of the proper line 


[§s 10-13 


be ascertained by parol evidence). 


84. Stevens v. Thatcher, 39 A. 282, 
91 Me. 70; Warren v. Thomaston, 75 
Me, 329, 46 Am.R. 397; Flynn v. Bos- 
ton, 26 N.E. 868, 153 Mass. 372; State 
v. Canterbury, 28 N.H. 195; Boscawen 
v. Canterbury, 23 N.H. 188; Delaware 
& E. Bridge Co. v. Metz, 29 N.J.Law 
122. See Shawmut Mfg. Co. v. In- 
habitants of Benton, 122 A. 49, 123 
Me. 121 (boundary line described as 
‘beginning on Kennebec River in the 
center line between L. 2 and K. 1’’). 


85. Forest River Lead Co. v. 
Salem, 42 N.E. 802, 165 Mass. 193; 
East Fishkill vy. Wappinger, 89 N.Y.S. 
599, 97 App.Div. 7. 


[a] Boundary line “along the 
shore,” or “along the bank” of river, 
does not extend grant to middle of 
stream. Peo. ex rel. Bear Mountain 
Hudson River Bridge Co. v. James, 
225 N.Y.S. 885, 222 App.Div. 756 [aff 
D1 INGY..S; 1258). 126 Mise. 239]. .« 


8G. Litchfield v. Scituate, 136 Mass. 
308 


87. Rowe v. Smith, 48 Conn. 444. 
See Rowe v. Smith, 51 Conn. 266, 50 
Am.R. 16 (in determining whether a 
bay or harbor is of no greater width 
than the reach of the eye, it is only 
necessary that the figure of a man 
can be fairly seen, and that it can be 
determined whether he is walking or 
running). See also Boundaries § 58; 
Navigable Waters § 213. 


88. Union Tp., Dunklin County v. 
Cotton Hill Tp., Dunklin County, 243 
S.W. 333, 294 Mo. 538. 


{a] Swamp formed by water run- 


width, depending upon the season, 
and was formed by the water which 
ran off from the adjoining hills, and 
which gradually drained out of the 
swamp at the lower end, the rules 
governing the location of the bound- 
ary are those which apply to a non- 
navigable stream, and not those 
which apply to a lake or pond, so that 
the boundary is the general run or 
thread of the swamp. Union Tp., 
Dunklin County v. Cotton Hill Tp., 
ees County, 243 S.W. 333, 294 Mo. 


89. Bremen vy. Bristol, 66 Me. 354; 
Henniker v. Hopkinton, 18 N.H. 98. 
See also Boundaries § 22. 


90: Henniker v. Hopkinton, 18 N. 
FoR 


91. Generally see Boundaries § 209 
et seq. 
92. See statutory provisions. See 


also Small v. Lufkin, 56 Me. 30 (con- 
struing statute to impose such duty 
also upon the officials of organized 
plantations). 


93. Pitman v. Albany, 34 N.H. 577; 
In re Chatham, 18 N.H. 227 


{a] Definition.—‘‘A perambulation, 
or, as it might be more correctly 
called, a circumambulation, is the 
custom of going round the boundaries 
of a manor or parish, with witnesses, 
to determine and preserve recollection 
of its extent, and to see that no en- 
croachments have been made upon 
it, and that the landmarks have not 
been taken away.’ Hone Year Book 
p 589 [quot Greenville v. Mason, 57 
N.H. 385, 392]. 


94. Adams v. Stanyan, 24 N.H. 405. 
STC hME THE 95. See supra § 10. 
of varying 96. See infra § 18. 
$7. Lisbon v. Inhabitants of Bow- 
doin, 53 Me. 324. 
98. Lisbon v. Inhabitants of Bow- 


doin, supra (their duty is to deter- 
mine, in case of a dispute, where and 
how the line in question is to be run 
and established on the face of the 
earth). 


te nae boundaries see infra §§ 


99. Bailey v. Rolfe, 16 N.H. 247; 
Gorrill v. Whittier, 3 N.H. 265. 


1. Lisbon v. Inhabitants of Bow- 
doin, 53 Me. 324. 
2. Perambulation see supra § 11. 
3S. Bailey v. Rolfe, 16 N.H. 247. 
4 Perambulation see supra § 11. 
5. Bath v. Haverhill, 63 A. 307, 73 
ane 511; In re Chatham, 18 N.H. 
6 Pitman vy. Albany, 34 N.H. 577. 
7. Govers v. Westchester County, 


64 N.E. 198, 171 N.Y. 403; Peo. v. Al- 
bany County, 68 How.Pr. (N.Y.) 411. 


8. Colvin v. Fell, 40 Ill. 418: Bath 
v. Haverhill, 63 A. 307, 73 N.H. 511; 
In re Chatham, 18 N.H. 227; Sears- 
eure. v. Woodford, 57 A. 961, 76 Vt. 


9. Union Tp., Dunklin County vy. 
Cotton Hill Tp., Dunklin County, 243 
S.W. 333, 294 Mo. 538. 


10. Peo. v. Albany County, 63 How. 
Pr. VGN. Ys) 4a ai 


ll. Peo. v. Albany County, supra. 
12. Bath v. Haverhill, 63 A. 307, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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upon the ground is a question of fact.1* The judg- 
ment to be rendered upon the facts found is a ques- 
tion of law.14 The purpose of the settlement is to 
make the adjudication final and conclusive upon all 
parties as a proceeding in rem.15 


[§ 14] (b) Procedure—aa. In General. The prop- 
er proceeding for settling disputed boundaries is by 
petition’® and notice,'? in conformity with the stat- 
ute, containing a description of the boundary in dis- 
pute.t® Ordinarily disputes as to town boundaries 
cannot be settled in any other manner,!® and ac- 
cordingly it has been held that this cannot be done 
by a court of law in a private suit between indi- 
viduals,?° although it was held that the boundary 
line between two towns might be determined on a 
bill of interpleader, where neither party objected ;?! 
and it also has been held that other persons inter- 
ested may be made parties upon giving security to 
pay costs caused by their intervention.?? 


[§ 15] bb. Commissioners. The action of the 
court is taken through the appointment, in conform- 
ity with the statute, of commissioners,”* or of a 
committee,?* upon whom is imposed the duty of as- 
certaining the correct boundary?® and of reporting 
their findings to the court.?® 
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Report. While the report of the commissioners 
or the committee must show substantial compliance 
with all the requirements of the statute,?" it need 
not contain a statement of the necessary preliminary 
steps taken prior to the appointment of the com- 
missioners or committee.28 While the commission- 
ers are usually required to take an oath to their 
report,”® it need not show that the members of the 
committee were sworn.®° 


Hearing on report. The case is then heard upon 
the report and exceptions filed thereto;?! but, in 
the absence of a statute requiring any revision of 
the report or other action thereon, on the part of 
the court, and the report shows that the commis- 
sioners have really tried to perform their duty as 
defined in the statute, there would seem to be no 
power to reject it simply because it may be possible 
that they may have erred in judgment in ascertain- 
ing the true line.?2 In some jurisdictions the tri- 
bunal designated to determine a disputed boundary 
between towns is regarded as a special statutory 
one, and its action on the matters submitted to it 
is final in the absence of fraud or other miscon- 
duct.2? The judgment of the court upon the re- 
port is a judgment in rem, and conclusive upon all 
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R3eNeHo bE: a [al Ree ges ees ee Code ling but to mark it eo the prom 
F iv. roc. providing for ac- ath v. Haverhill, 63 A. 307, 73 N.H. 
[a] In Vermont the statute con- tion to prevent waste of, or injury to,]511. 
templates that the line to be located the estate or property of a county 
and established is the charter line.| ottack the action of the county super- 26. Peo. v. Garner, 47 Ill. 246. 
pee io sary a EES Peas visors in ascertaining and locating], [a] Right of appeal from findings 
being aoubtral SESS ee boundary line established by,stat-]|is given under some statutes. In re 


Legislature can delegate to the judi- 
cial courts the power materially to 
change the charter boundaries of 
towns’). 


13. Bath v. Haverhill, 63 A. 307, 
WouINe rE 5K. 


14 Bath v. Haverhill, supra. 
15. Bath v. Haverhill, supra. 


16. Bath v. Haverhill, 63 A. 307, 
73 N.H. 511; Boscawen v. Canterbury, 
23 N.H. 188; Wells v. Brill, 9 OhioN. 
P.N.S. 454; In re Line, 4 Lanc.L.Rev. 
(Pa.) 269; Searsburg v. Woodford, 57 
A. 961, 76 Vt. 370; Somerset v. Glas- 
tenbury, 17 A. 748, 61 Vt. 449. 


' [a] Proper petitioner.—Where the 
statute provided for presentation of 
the petition by the town first incor- 
porated, and it appeared that the 
town of Canterbury was incorporated 
in 1727 and the town of Boscawen 
was incorporated in 1760, but that a 
gore of land adjoining that portion of 
the town of Boscawen, where the dis- 
pute arose, was incorporated in the 
town of Canterbury in 1765, it was 
held that the town of Boscawen was 
the proper petitioner. Boscawen vy. 
Canterbury, 23 N.H. 188. 


[b] New petition.—Where the 
proceedings have not been according 
to the statute, a new petition may be 
acted upon without reference to the 
former proceedings. Monmouth v. 
Leeds, 76 Me. 28. 


17. Anonymous, 31 Me. 592; Peo. 
v. Albany County, 63 How.Pr. (N.Y.) 
411. 


[a] Persons notified.—No one is 
entitled to notice of petition except 
the opposing town. Boscawen v. 
Canterbury, 23 N.H. 188. 


18. Peo. v. Albany County, 63 How. 
Pr. (N.Y.) 411; In re Riverton Bor- 
ough, 6 Pa.Dist. 685, 20 Pa.Co. 63. 


19. See cases infra notes 20, 21. 


ute between towns within the coun- 
ty, by reference to ancient maps, in 
the absence of fraud or bad faith. 
Govers v. Westchester County, 64 N. 
E. 193, 171 N.Y. 403. 


20. Enfield Proprietors vy. Permit, 
5 N.H. 280, 20 Am.D. 580 (mistake in 
charter of a township). 


fa] Adjoining landowners cannot 
settle the line between two towns. 
Smith v. Rockingham, 25 Vt. 645. 


21. Forest River Lead Co. v. Salem, 
42 N.E. 802, 165 Mass. 193. 


22. Boscawen vy. Canterbury, 23 N. 
H. 188. 


23. Lisbon v. Bowdoin, 53 Me. 324; 
Anorfymous, 31 Me. 592. 


[a] Order appointing commission- 
ers must conform (1) to the statute 
as to the number of commissioners 
(Monmouth vy. Leeds, 76 Me. 28), (2) 
and in other respects (In re Line, 4 
Lanc.L.Rev. (Pa.) 269). 


[b] Commissioner is not disquali- 
fied by the fact that he had previous- 
ly been employed by one of the towns 
to run the line in dispute. Winthrop 
v. Readfield, 38 A. 93, 90 Me. 235. 


{c] Where commissioners first ap- 
pointed fail to perform their duty, 
new ones may be appointed upon a 
new petition. Lisbon v. Bowdoin, 53 
Me. 324. 


24. Town of Suffield v. Town of 
Bast Granby, 52 Conn. 175; Town of 
Bath v. Town of Haverhill, 63 A. 307, 
TSN blear oiel, 


25. See cases infra this note. 


[a] Their duty is to determine the 
eld line, not to establish a new _ one. 
Lisbon v. Bowdoin, 53 Me. 324; In 
re Line, 4 Lanc.L.Rev. (Pa.) 269; 
Searsburg v. Woodford, 57 A. 961, 76 
Wits we 0s 


[b] Duty to mark boundary.—It is 
the duty of the commissioners, not 
only to ascertain the location of the 


Establishment of Boundary Line Be- 
tween Wills Tp. and Center Tp., 12 
OhioApp, 173. 


27. Lisbon v. Bowdoin, 53 Me. 324. 


28. Town of Somerset v. Town of 
Glastenbury, 17 A. 748, 61 Vt. 449. 


29. Dover Tp., Ocean County v. 
Brick Tp., Ocean County, 156 A. 919, 
108 N.J.Law 55; Somerset v. Glasten- 
bury, 17 A. 748, 61 Vt. 449. 


30. Winthrop v. Readfield, 38 A. 
93, 90 Me. 235; Town of Somerset v. 
ompOr Glastenbury, 17 A. 748, 61 


In re Line, 4 Lanc.L.Rev. (Pa.) 


32. Inhabitants of Bethel v. In- 
habitants of Albany, 65 Me. 200. 


33. Town of Suffield v. Town of 
East Granby, 52 Conn. 175. See Town 
of Morgan v. Town of Brighton, 116 
A. 114, 95 Vt. 506 (no objections to re- 
port and no questions of law arising 
thereon). 


[a] There is a reason why their 
action should be final in the fact that 
no title to land or other private right 
of any kind is affected by it. Town 
of Suffield v. Town of Hast Granby, 
52 Conn. 175. 


[b] In Maine all findings of the 
commissioners upon questions of fact 
and conclusions upon matters of law 
are final, and the function of the court 
is only to determine whether the re- 
port is legally correct in form and 
all the proceedings have been in com- 
pliance with the statute. Winthror 
Ve Readfield; 38. As-°93:> 90) Me: (235; 
Monmouth v. Leeds, 8 A. 828, 79 Me. 
171 [qual Monmouth v. Leeds, 76 Me. 
28]; Bethel v. Albany, 65 Me, 200. 


[c] Im New Hampshire the find- 
ings of the commissioners upon mat- 
ters of fact are conclusive; but if the 
report is based on error of law, it may 
be rejected, or if sufficient facts ap- 
pear in the report to show the true 
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persons.*4 


Recommittal. Where it appears the commissioners 
have not complied with the statute or with the or- 
ders of court, the report should be recommitted.*° 


[§ 16] cc. Evidence. In proceedings to determine 
town boundaries, the general rules of evidence ap- 
plicable to other boundary eases*® will be applied.** 
The actual running of one of the lines of a township 
by the owner, and a reference thereto by the gran- 
tor, may be conclusive upon the grantee as to that 
line; but without reference to a plan, it can have no 
effect in determining the other boundaries of the 
township.** The records of perambulations by the 
selectmen are admissible.?® -On the issue whether 
a tenement is in one town or another, the location 
of the line between the two towns may be proved 
by the testimony of a person, who lives near it and 
has run it when measuring his own land, without 
producing the records of perambulations by the 
selectmen.*® Other matters admissible in evidence 
are the boundaries fixed by the proprietors who es- 
tablished the towns*! and measurements in the deeds 
of individuals claiming along the town line.*?, Where 
there is uncertainty as to the meaning of a law or 
order establishing a boundary line, the courts can 
from extraneous facts determine the legislative in- 
tent when fixed by law, and the meaning of the or- 


boundary, a decree establishing such 41. 
as the line may be made upon the re-|H. 471. 
port as it stands. Bath v. Haverhill, 
63 A. 307, 73 N.H. 511. 
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Whitehouse v. Bickford, 29 N. 


42. Talbot v. Copeland, 38 Me. 333. 


‘[§§ 15-18 


der when fixed by some other body authorized to 
fix boundary lines.t? The perambulation** of town 
lines is not ordinarily evidence as to which of the. 
two lines was the one intended by an act of the leg- 
islature fixing the common boundary of two towns ;*? 
at least if it does net appear that a question has 
arisen as to which was the true one and has been 
judicially decided by the selectmen in their perambu- 
lations.t® Parol evidence is admissible whenever 
necessary to supplement that of a higher order,*’ 
and after the lapse of a long period, reputation, 
hearsay,*® and acquiescence in the recognized line*® 
will be entitled to respect, although the mere fact 
of the recognition of a certain line by adjoining . 
owners as the boundary can ordinarily never be con- 
clusive.°° Usage is not to be brought in to aid 
the construction of statutes which are not upon their 
face doubtful.°+ 


[§ 17] dd. Costs. As a general rule the costs at- 
tending the establishment of the correct boundaries 
will be divided equally among the towns concerned,°” 
but where the objections by one town to the line 
theretofore established are without reasonable foun- 
dation it may be required to pay the entire costs.°* 


[§ 18] B. Alteration and Creation of New Towns 
and Townships®*‘—1. In General. Subject to consti- 
tutional restrictions,®® the legislature has full power 


ing line between two townships es- 
tablished by the surveys of 1807 will 
be sustained unless there is positive 
proof that such line was erroneous. 
Elms v. Elliott, 57 So. 307, 129 La. 


34. Pitman v. Town of Albany, 34 
INSEE 57.7.. 


[a]. Judgment is not merely pro- 
spective.—It is an adjudication not 
only of where the line is, but where 
it always has been, since it was es- 
tablished by the incorporation of the 
towns; and is therefore conclusive 
upon the parties in a suit against one 
of the towns, pending when the judg- 
ment was rendered, and in which is 
involved an inquiry into the true lo- 
eation of the boundary. Pitman v. 
Town of Albany, 34 N.H. 577. 


be In re Line, 4 Lanc.L.Rev. (Pa.) 


86. See Boundaries §§ 296-343. 
87. See cases infra this section. 


fa] Thus, where upon a division 
line the bounds of adjoining townships 
are all determined by admeasurement 
and by references to their corners as 
thus ascertained, and the range lines 
as projected upon the plan made on 
such survey do not correspond there- 
with, the plan must be controlled by 
the admeasurement. Inhabitants of 
Wesley v. Sargent, 38 Me. 315. 


[b] Field notes of the government 
survey will be resorted to in the ab- 
sence of monuments. U.S. v. McKee, 
128 F. 1002. 


38. Talbot v. Copeland, 38 Me. 333. 
39. Com. v. Heffron, 102 Mass. 148. 


[a] Where conceded to have been 
obtained by fraud, they are not ad- 
missible. Bath v. Haverhill, 63 A. 
307, 738 N.H. 511; Greenville v. Mason, 
57 N.H. 385. 


40. Com. v. Heffron, 102 Mass. 148. 


43. Union Tp., Dunklin County v. 
Cotton Hill Tp., Dunklin County, 243 
S.W. 333, 294 Mo. 538. 


[a] Uncertainty of statute.— 
Where a statute fixing the boundary 
between two towns is uncertain and 
indefinite and it is impossible to de- 
termine therefrom the exact bounda- 
ries, the practical construction given 
thereto by public officials required to 
act thereunder, and the fact that 
state and United States maps showed 
a certain lot to be in one of the towns, 
will be given effect in determining in 
which town the lot should be as- 
sessed. Jones v. Aulls, 204 N.Y.S. 
108, 122 Misc. 348. 


44, Perambulation see supra § 11. 
45. Bailey v. Rolfe, 16 N.H. 247. 
46. Bailey v. Rolfe, supra. 

47. Com. v. Heffron, 102 Mass. 148; 


Com. v. Fullerton, 12 Pa. 266. 


[a] Water boundaries.—In deter- 
mining the boundary of a municipal- 
ity designated as “along said thor- 
oughfare to the most easterly chan- 
nel of Peck’s Bay” the testimony of 
navigators who have spent their lives 
in that vicinity will ordinarily be giv- 
en great weight. Scull v. Ocean City, 
142 A. 550, 6 N.J.Mise. 655. 


Peg In re Line, 4 Lanc.L.Rev. (Pa.) 


49. Forest River Lead Co. v. Salem 
42 N.E. 802, 165 Mass, 193; Union Tp. 
Dunklin County, v. Cotton Hill Tp., 
Dunklin County, 243 S.W. 333, 294 Mo. 
538; Bath v. Haverhill, 63 A. 307, 73 


Alen 511; Hunt v. Johnson, 19 N.Y, 
[a] Ancient surveys.—The divid- 


978. 
Hoa Smith v. Rockingham, 25 -Vt. 


6 
51. Bailey v. Rolfe, 16 N.H. 247. 
52. Campton v. Holderness, 25 N. 
H. 225. But see Bethel v. Albany, 65 


Me. 200 (holding that under the Maine 
statute the compensation of commis- 
sioners is to be paid half by the peti- 
tioners and half by the respondents, 
irrespective of the number of towns 
in either party). ait 


53. Campton v. Holderness, 25 N, 
H. 225. 


[a] Town refusing to agree to di- 
vision line, substantially same as line 
later established, or any line except 
that claimed by it, may be taxable 
with costs of proceeding to establish 
line. Town of Underhill v. Town of 
Jericho, 148 A. 412, 102 Vt. 367. 


54. Compare Municipal Co - 
tions 43 C.J. p 76 et seq. gcc 


Creation and alteration of 
school districts see Schools re 
School Districts 56 C.J. p 197 et seq. 


Local or special laws relati: 
ph vale ay or alteration see Statuses 


55. Town of Somonauk v. Peo, 
Hog Cg ona 314, 178 Tl. 631; 
yde Park v. icago, 4 f 
124 Til. 156. shee atne st 


[a] Authority given originally to 
the legislature to create tomeanine 
pecs eet ay ce od imply power to 
change em. rady v. L i - 
tyjet4 ING LOn, if abe Oast 


For later cases, developments and changes in the law see Annotations, same title and section number 


§ 18], 


to create,°* enlarge,®’ diminish,®* consolidate,®® and 
divide®® towns, and otherwise change their bound- 
The legislature ordinarily has constitution- 
al power to change the boundary lines of towns, 
for all purposes other than those incident to the 
election of senators and representatives, although by 
so doing, it changes the boundary lines of counties.*? 
Usually the legislature may exercise its power of 
altering towns or creating new ones by either general 
or local law,®* or may authorize it to be exercised 
by local governmental boards** or courts,®* in accord- 
ance with general statutory provisions. 
settle and establish a boundary line 


aries. °2 


56. Town of Somonauk v. Peo. ex 
rel. Hess, 53 N.E. 314, 178 Ill. 681; 
Wolf’s Appeal, 58 Pa. 471. 


[a] Erection or division of towns 
is an act of municipal organization 
rather than a grant of power within 
a constitutional provision that no bill 
shall be passed by the legislature 
granting any powers or privileges in 
any case where the authority to grant 
such powers or privileges has been 
or may hereafter be conferred upon 
the courts of the commonwealth. 
Wolf’s Appeal, 58 Pa. 471. 


57. In re Opinion of Justices, 6 
Cush. (Mass.) 578. See Morris Coun- 
ty v. Hinchman, 29 Kan. 90 (holding, 
however, that enlarging a county by 
the addition of territory on its east- 
ern side cannot ipso facto enlarge a 
township within the county, the east- 
ern boundary of which was the east- 
ern boundary of the county). 


[a] After lapse of nearly eighty 
years, the court will not inquire into 
the authority of the legislature to 
make an annexation. Cobb v. King- 
man, 15 Mass. 19T. 


58. State v. Ward, 17 OhioSt. 543. 


_ fa] Organization of city within 
township limits.—Neither as a mat- 
ter of theory or practice, is there any 
necessary difficulty in the existence 
and harmonious working of a civil 
township organization, and, at the 
same time, of a city organization 
within the limits of such township, or 
within the limits of more than one 
township; and, in the absence of stat- 
utes to the contrary, on the organi- 
zation of a city within the limits of 
a township or townships, the terri- 
tory within the city limits does not 
cease to be a part of the township or 
townships from which the same was 
taken. State v. Ward, 17 OhioSt. 543. 


59. Peo. v. Brayton, 94 Ill. 341; 
Anderson v. Parker, 64 A. 771, 101 Me. 
416; Atty. Gen. v. McColeman, 107 N. 
W. 869, 144 Mich. 67. 


60. In re Greenwood Tp., 3 Grant 
(Pa.) 261; Montpelier v. East Mont- 
pelier, 29 Vt. 12, 67 Am.D. 748; Mont- 
pelier v. East Montpelier, 27 Vt. 704. 


[a] Legislature may authorize sub- 
division for certain purposes, as for 
lighting. Smith v. Howell, 38 A. 180, 
60 N.J.Law 384. 


[b] What included within word 
“division.”—(1) With relation to the 
division of any town, the term does 
not mean that to be a “division” of a 
town there shall necessarily be pro- 
duced two or more towns composed of 
the same territory which formed the 
original town. If one part of a town 
were incorporated into a plantation 
and the other part were left without 
it, there would be a “division.” It 
would not be necessary, to constitute 
a “division,’ that the two or more 
parts should have any political or- 
ganization, if their respective parts 
were otherwise designated. It is not 


between towns®* 
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A power to 


incorrect to speak of a town as “di- 
vided,” when it has been separated 
into two parts, because one of them 
was left without organization and the 
other was united to another town; 
and hence, where a portion of a town 
was set off therefrom and annexed 
to and made a part of another town, 
and the incorporation of the residue 
of the first town was repealed, theré 
was a “division” of the first town, 
which gave paupers who had a set- 
tlement in the portion of the first 
town so set off and annexed to an- 
other a settlement in the town to 
which it was annexed. Inhabitants 
of Livermore vy. Inhabitants of Phil- 
lips, 35 Me. 184,188. (2) On the other 
hand ‘division’ does not include the 
idea of the preservation of any pre- 
vious organization, form, or shape 
(Inhabitants of Livermore v. In- 
habitants of Phillips, 35 Me. 184); (3) 
nor the vacation of a town and at- 
tachment of all its territory to other 
organized towns (State v. Wood 
County; 21 N.W. 55, 61 Wis. 278); 
(4) nor a mere change in boundaries 
(State v. Lippels, 113 N.W. 487, 133 
WSS. otd)F aape 


[c] Conditions of division.—The 
legislature, in setting off from an ex- 
isting town a new town could say on 
what terms and conditions it should 
cease to be a part of the old town 
and become an independent munici- 
pality, and could provide that the 
new town pay, as a consideration for 
its creation, its proportion of the ex- 
pense of completing a town hall ac- 
cording to the plans for its comple- 
tion, agreed upon. Town of Rutland 
v. Town of West Rutland, 68 Vt. 155. 


61. Shawmut Mfg. Co. v. Inhab- 
itants of Benton, 122 A. 49, 123 Me. 
121; Lisbon v. Inhabitants of Bow- 
doin, 53 Me. 324; Flynn v. City of 
Boston, 26 N.E. 868, 153 Mass. 372; 
Sargent v. Clark, 77 A. 337, 83 Vt. 
523. 


62. In re Opinion of the Justices, 6 
Cush. (Mass.) 578. 


63. State v. Forest County, 43 N. 
W. 551, 74 Wis. 610. See Statutes § 
340 et seq. 


[a] Statute held constitutional 
Peo, ex rel. Schack v. Brayton, 94 Ill. 
341. , 


[b] Where, by special act terri- 
tory is detached from one township 
and added to another, such townships 
are thereby excluded from the opera- 
tion of the general statute authoriz- 
ing the board of supervisors to alter 
township boundaries. Harrison Tp. 
v. Schooleraft County, 75 N.W. 456, 
117 Mich. 215. 


64. Cal.—Deupree v. Payne, 241 P. 
869, 197 Cal. 529. 


' T1l.—Town of Somonauk y. Peo. ex 
rel. Hess, 53 N.E. 314, 178 Ill. 631. 


Ind.—Elston v. Crawfordsville, 
Ind. 272. 
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does not include a power to alter such boundary.** 
Diversion of a stream by a private individual can- 
not change a town boundary.®® 
nexed to a borough cannot relapse to the township, 
but must be restored by due proceedings.®® 
are without power to alter their boundary lines and 
cannot enlarge their extents or taxing jurisdictions 
by prescription, however extended in time.7° 


Retrospective operation of statute. 
statute authorizing the alteration of towns or the 
creation of new ones, operates prospectively only and 
does not apply to proceedings held prior to the time 
when such statute took effect.74 


Lands once an- 


Towns 


Ordinarily a 


Iowa.—Lones v. Harris, 32 N.W. 
464, 71 Iowa 478. 


Mo.—State ex rel. Sears v. Hall,-28 
S.W.(2d) 1026, 325 Mo. 321. 


5 N.Y.—Peo. v. Carpenter, 24 N.Y. 
6. 


Wis.—State v. Board of Sup’rs of 
vanes County, 158 N.W. 338, 163 Wis. 
577. 


“The legislature does not exercise 
this power directly, but has adopted 
the policy of enacting statutes vest- 
ing the governing body—the board of 
supervisors—of counties, respective- 
ly, with authority to exercise it, sub- 
ject to the directions, regulations, and 
restrictions specified in the enabling 
enactment.” Town of Somonauk v. 
Eee: oe rel. Hess, 53 N.E. 314, 315, 178 


[a] Boundaries fixed by territorial 
legislature.—L. (1911) No. 96, enlarg- 
ing the power of the boards of super- 
visors of counties to change the 
boundaries of townships, gives such 
boards power to change boundaries 
fixed by the territorial legislature in 
1827, as well as those fixed by the 
state legislature. Bailey v. Board of 
Sup’rs of Wayne County, 150 N.W. 
1082, 184 Mich. 266. 


[b] Sufficiemcy of evidence.—On 
petition to disconnect territory from 
a town, conflicting evidence for re- 
spondent town that the town had 
maintained a street on a boundary of 
the territory during the three years 
last preceding, may be sufficient to 
enable the town to retain such terri- 
tory. Adams v. Town of Gunnison, 
160 P. 10338, 62 Colo. 144. 


65. In re Greenwood Tp., 3 Grant 
(Pa.) 261; In re Maccungie Tp., 3 
Rawle (Pa.) 459. 


66. See supra § 13. 
67. Gorrill v. Whittier, 3 N.H. 265. 


68. In re Town Boundary Line, 42 
AL 870 21 RAE SL. 


69. In re Newry Borough, 21 Pa. 
Co. 465. 
70. Shawmut Mfg. Co. v. Inhabit- 


ants of Benton, 122 A. 49, 123 Me. 


Wk In re Newry Borough, 21 Pa.Co. 
465. 
[a] Erroneous recognition of lo- 


cation of town’s boundary line, not- 
withstanding universal but mistaken 
supposition that accepted line is the 
right one, cannot be superior to act 
incorporating the town. Shawmut 
Mfg. Co. v. Inhabitants of Benton, 122 
A. 49, 123 Me, 121. 


71. In re Alba’ Tp., 35: Pasc2%1s) In 
re Juniata Tp. Div., 31 Pa. 301; In 
re Forks Tp., 16 Leg.Int. (Pa.) 124. 


But see In re Greenwood Tp., 3 Grant 
(Pa,) 261 (holding the act of 1857, 
which is a supplement to the act of 
1834, applicable to proceedings begun 
before its passage under the act of 
1834). 
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‘[§ 19] 2. Reasons for Change. Changes in the 
terrifprial extent of existing towns or townships 
should be based on the grounds enumerated in the 
particular statute,?? such as publie convenience,"® 
convenience of the inhabitants,’4 or the inclusion 
of two or more incorporated villages within the 
existing township.*® 


[§ 20] 3. Consent of Inhabitants. Unless express- 
ly required by the constitution or statutes, changes 
in the territorial limits of a town may be made with- 
out the consent of the people affected.** But where 
the legislature divides a town into two, and provides 
that all persons dwelling on lands adjoining the di- 
vision line shall have liberty to belong, with their 
lands, to either town, at their election, made within 
a limited time, this election is not merely a personal 
privilege, terminating at the death of the party, but 
is a definitive and perpetual change of the line of 
territorial jurisdiction.77 


Submission to voters.7® Requirements for submis- 
sion cf the change to the voters of the territory 
involved?® must be complied with.*°®° Under some 
statutes the mere detachment of territory from towns 
and attaching it to others is not considered the equiv- 
alent of dividing the territory of a town, and thus 
creating a new town in addition to those existing, 


TOWNS 


[§§ 19-24 


so as to require a vote of the electors of the territory 
affected by such detaching, unless it leaves the area 
of the town less than 36 sections.*? 


[§ 21] 4. Duty To Make Change. Under some 
statutes on the making of a proper request for or- 
ganization as a separate township, or for division, 
ete., the duty of the proper authorities to comply 
with the request is mandatory.®? 


[§ 22] 5. Nature of Change. A town, in its name 
and uses, conveys the very idea of locality, vicinity 
and convenience and as a general rule county su- 
pervisors, in organizing towns, will be restricted 
to forming them of adjacent and contiguous terri- 
tory and cannot include in same town tracts en- 
tirely separated from each other.** 


[§ 23] 6. Procedure—a. In General. The course 
of procedure prescribed by the constitution and stat- 
utes for the creation, alteration, or division of towns 
must be substantially followed,®* or the proceedings 
will be void;8®> and where provision is made for 
the submission of the question to a vote of the peo- 
ple’® this must be done in the manner prescribed.** 


[§ 24] b. Petition. Proceedings for township 
changes are usually begun by petition,*® which must 
follow the statute in all important particulars,*® 


Provision for taxes in new 


Rte 
ae calle 


72. See statutory provisions. 


73. Lones vy. Harris, 32 N.W. 464, 
71 Iowa 478. 


fa] €nsufficient ground.——Under 
authority to alter the lines of two or 
more adjoining townships “so as to 
suit the convenience of the inhabit- 
ants thereof;’ the individual con- 
venience of a taxpayer is insufficient 
to authorize change of township lines. 
rie Nicholson, ete., Tps., 48 Pa.Co. 
118, 


74. In re Greenwood Tp., 3 Pa. 261 
(ander some statutes the authority 
of the court in erecting new town- 
ships, or dividing a township already 
erected, and altering the lines of two 
or more adjoining’ townships, is co- 
extensive with the convenience of the 
inhabitants to be affected by such 
proceeding). 


75. Territory v. Armstrong, 50 N. 
W. 832, 6 Dak. 226. 


76. Cicero v. Chicago, 55 N.H. 351, 
182 Ill. 301; State v. Tindell, 210 P. 
619, 112 Kan. 256; State v. Lippels, 
1138 N.W. 437, 133 Wis. 211. 


Consent for creation see supra § 6. 


77. Inhabitants of Cumberland v. 
Prince, 6 Me. 353. 


78. Submission for creation see 
supra § 6. 


79. See statutory provisions. 


[a] Inapplicability of statute.—In 
construing the Township Organiza- 
tion Law (Rev. St. [1874] p 1069 § 26) 
it was held that the proviso therein 
referred to “incorporated towns and 
villages,’”’ and that no vote was re- 
quired for a change in the boundaries 
and creation of a new town, where no 
‘incorporated town or village was to 
be divided.” Harris v. Schryock, 82 
Ill. 119. See Peo. ex rel. Schack vy. 
Brayton, 94 Ill. 341 (construing Rev. 
StAiUS74] Se 1398 805 L. [1877] yp 
202; L. [1879] p 212). 


80. Peo. ex rel. Schack vy. Bray- 
ton, 94 Ill. 341 (consolidation). See 


North Main Land Co. v. Willson, 222 
N.W. 705, 245 Mich. 537. 


81. State ex rel. Rosander v. Lip- 
pels, 113 N.W. 487, 133 Wis. 211. 


82. Peo. v. Champaign County, 121 
N.E. 635, 286 Ill. 363 [error dism 40 
S.Ct. 218, 250 U.S. 679, 63 L.Ed. 1203]; 
Littell v. Vermillion County, 65 N.E. 
78, 198 Ill. 205. 


[a] Petition to divide township, 
which is found by the board of super- 
visors to allege all the facts neces- 
sary to be found in order to require 
a division will make it the mandatory 
duty of the board to make the re- 
quested division. Christensen  v. 
Board of Sup’rs of Emmet County, 208 
N.W. 291, 201 Iowa 794; Henry v. 
Taylor, 10 N.W. 308, 57 lowa 72. 


83. Chicago, etc., R. Co. v. Town 
of Oconto, 6 N.W. 607, 50 Wis. 189, 
36 Am.R. 840. 


[a] “To so construe the constitu- 
tion as to authorize the board of su- 
pervisors of a county to organize or 
change the boundaries of a town so 
that it would be composed of sepa- 
rate, detached, and non-contiguous 
territory, would most unquestionably 
restrict the sovereign power of the 
legislature in the organization of as- 
sembly districts “consisting of con- 
tiguous territory, and bounded by 
county, precinct, town, or ward lines.” 
Chicago, etc., R. Co. v. Town of Ocon- 
to, 6 N.W. 607, 609, 50 Wis. 189, 36 
Am.R. 840. 


BuSne and size generally see supra 


84. Territory v. Armstrong, 50 N. 
W. 832, 6 Dak. 226; Pelton v. Ottawa 
County, 18 N.W. 245, 52 Mich. 517; 
In re Ryon Tp.,'1 Walk. (Pa.) 137: 


[a] ack of funds is no excuse for 
township board’s refusal to hold elec- 
tion to determine whether land should 
be detached from township, where 
election was ordered. North Main 
Land Co. v. Willson, 222 N.W. 705, 245 
Mich, 5387. 


[b] 
town.—It is not necessarily an objec- 
tion to a petition for division of a 
township that provision is not made 
by the board of supervisors of a coun- 
ty for the collection of taxes in the 
new town formed. Bailey v. Board of 
Sup’rs of Wayne County, 150 N.W. 
1082, 184 Mich. 266. ; 


$5. Marker v. Town of Andrews, 
101 N.E. 335, 466, 53 Ind.App. 179; 
Atty.-Gen. v. Rice, 31 N.W. 203, 64 
Mich. 385; State v. Board of Sup’rs of 
Vilas County, 158 N.W. 338, 163 Wis. 
577; Smith v. Sherry, 11 N.W. 465, 54 
Wis. 114. 


86. See supra § 20. 


87. Peo. v. Clark County, 84 N.E. 
695, 234 Ill. 62; Peo. v. Brayton, 94 
Ill. 341; State v. Mantor, 14 Minn. 
437; Maple Lake v. Wright County, 
12 Minn, 403; In re Greenwood Tp., 3 
Grant (Pa.) 261. 


[a] Wote to cause division line be- 
tween towns to be “resurveyed” is 
equivalent to a vote to have line “lo- 
cated” the word “locate” being used 
in the statute, and gives jurisdiction 
of petition to appoint commissioners 
to “locate” line. Town of Underhill 
r Town of Jericho, 140 A. 156, 101 Vt. 


[b] Majority of each town pro- 
posed to be consolidated must vote in 
favor of the proposition. Peo. ex rel. 
Schack v. Brayton, 94 Ill. 341. 


88. See constitutional and statu- 
tory provisions. 


_{a] In Dakota the proper authori- 
ties, on a proper petition of the voters 
of a township, had power to organize 
a new township out of a certain por- 
tion of an existing township. Ter- 
ritory v. Armstrong, 50 N.W. 832, 6 
Dak. 226. / 


89. Littell v. Vermillion County, 65 
N.H, 78, 198 Ill. 205 (county board has 
authority to determine whether the 
petition is sufficient to give it juris- 
diction). F 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 24-26] 


both as to contents®® and signatures.®1 A petition 
should ordinarily set forth the reasons for the 
change.°? 


[§ 25] c. Notice. It has been said that the in- 
habitants of a township have a natural right to no- 
tice of an application for its division,®* but a more 
exact statement of the law is that the provisions of 
the statute as to notice must be substantially fol- 
lowed, both as to its contents,°* form,®® signa- 
ture,°® and manner of service or publication.®7 
Where notice in writing is required it may be print- 
ed or engraved.®* If the statute does not require 
that the notice shall be signed by any one no such 
necessity will exist.°° 


[§ 26] d. Commissioners or Viewers. In Pennsyl- 
vania a preliminary step in the proceeding is the 
appointment and report of commissioners. The or- 
der appointing them must, in the language of the 
statute, direct them “to inquire into the propriety 
of granting the prayer of the petitioners,’’? and must 
direct them to give notice to the inhabitants of the 
view.” Before undertaking to act, the commission- 


90. Territory ex rel. v. Armstrong, 97. 
50 N.W. 832, 6 Dak. 226; In re Mac- 
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Peo. v. Gladwin County, 2 
W. 904, 41 Mich. 647. 
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ers must give the required notice of the time and 
place of meeting;* notice of the view to the super- 
visors, the inhabitants also being apprised of the 
view by notice posted in both townships, is, ordinarily, 
sufficient,* and in such case school directors or town- 
ship officials other than supervisors need not ordi- 
narily be personally notified. In making the view 
the commissioners must go near enough to the pro- 
posed boundary line to get an intelligent view of 
it;> and they must direct their inquiry into the 
expediency of granting the petition.’ The report 
of the commissioners must follow the statute;® it 
must contain an explicit opinion upon the propriety 
of granting the prayer of the petitioners;® with re- 
spect to a proposed alteration of a boundary line 
between two townships, the report should show 
whether the division prayed for was in conformity 
to the wishes of the inhabitants generally of the 
township or not.t° The commissioners are not au- 
thorized to adopt a different line that in their judg- 
ment will be more desirable.1! The report must also 
be accompanied by a map or plat showing both the 
i existing lines and also the proposed new lines.1? 


N. 


6 In re Exeter, etc., Tps., supra; 
See Peo. v. Car- 


In re Exeter, etc., Tp. Line, 8 Pa.Co. 


cungie Tp., 3 Rawle (Pa.) 459; In re 
oS aie ete., Tps. Line, 24 Pa.Dist. 
Sins 

[a] Reference to wrong statute in 
petition for election ito determine 
whether territory should be detached 
from township may be _ surplusage 
not requiring amendment. North 
Main Land Co. v. Willson, 222 N.W. 
705, 245 Mich. 537. 


91. Territory ex rel. v. Armstrong, 
50 N.W. 832, 6 Dak. 226; Peo. v. Glad- 
win County, 2 N.W. 904, 41 Mich. 647; 
Russel v. Fulton County, 6 OhioCir. 
Ct. 185, 3 OhioCir.Dec. 407. 


ta] Number of signers.—A stat- 
ute providing that a petition for the 
formation of a new township shall be 
by ‘at least twelve freeholders of 
each of the townships to be affected 
by the division,’ does not require 
that, where the petition is to divide 
one town into two, each of the pro- 
spective townships shall be represent- 
ed by at least twelve freeholders on 
the petition. Bailey v. Board of 
Sup’rs of Wayne County, 150 N.W. 
1082, 184 Mich. 266. 


[b] Signers may withdraw names 
from petition, and if less than the 
requisite number remain, it cannot be 
acted upon. Littell v. Vermillion 
County, 65 N.E. 78, 198 Ill. 205. 


92. Elston v. Board of Trustees 
of Crawfordsville, 20 Ind. 272. But 
see Somonauk v. Peo., 53 N.E. 314, 
178 Ill. 631 (holding that under the 
Township Organization Act’ the 
petition need not allege that the con- 
venience of the inhabitants of the 
county or the new towns will be sub- 
served by creating them, the only 
function of the board being to deter- 
mine whether the petition bears the 
requisite signatures). 


Reasons for change see supra § 19. 

93. In re Stowe Tp. Div., 23 Pa. 
Super. 285. 

94. Woo Sung v. Peo., 102 Ill. 648. 


[a] Names of petitioners need not 
be included in notice unless statute 
so requires. Peo. v. Carpenter, 24 N. 


95. Pelton v. Ottawa County, 18 
N.W. 245, 52 Mich. 517. 


$6. Woo Sung v. Peo., 102 Ill. 648. 


penter, 24 N.Y. 86 (a statement in an 
affidavit that a notice was left with 
a person to be posted up, ‘which was 
done,” is a positive and _ sufficient 
averment of the posting). 


[a] Subscription by freeholders.— 
Some statutes while requiring notice 
posted to be subscribed by not less 
than a certain number of freehold- 
ers, do not make any such require- 
ment as to the copy of the notice to 
be published in the newspapers. Peo. 
v. Carpenter, 24 N.Y. 86. 


98. Pelton v. Ottawa County, 18 N. 
W. 245, 52 Mich. 517 (the words of a 
statute requiring written notice or 
notice in writing may be construed 
to include printing, engraving and 
lithographing except in cases where 
the written signature is required by 
the statute). 


[a] Beason for rule.—The object 
of the notice is to inform the people 
of the townships to be affected of the 
designed change or alteration of the 
boundaries of the townships, and that 
the necessary proceedings are being 
taken by persons authorized by the 
statute to prosecute the same. And 
this is as well done by the printed 
notice as by the written; indeed the 
former will be much more likely to be 
noticed and read than if in writing. 
Pelton vy. Ottawa County, 18 N.W. 245, 
52 Mich. 517. 


99. Town of Woo Sung v. Peo., 102 
Ill. 648. 


1. In re Plum Tp. Div., 83 Pa. 73; 
In re Bethel Tp., 1 Pa. 97; In re Exe- 
ter, etc., Tps., 24 Pa.Dist. 520, 42 Pa. 
Co. 647. See In re Maccungie, Tp., 3 
Rawle (Pa.) 459 (holding that it is 
not error to order inquiry into ex- 
pediency of making a division “ac- 
cording to the prayer of the petition- 
ers’’). 

[a] Failure to direct such inquiry 
renders proceeding void, although the 
report shows it was made. In re Har- 
rison Tp., 5 Pa. 447; In re Exeter, etc., 
Tps., 24 Pa.Dist. 520, 42 Pa.Co. 647. 


2. In re Bethel Tp., 1 Pa. 97. 
3. In re North Whitehall Tp., 47 
Pa. 156. 


4 In re Exeter, etc., Tps., 24 Pa. 
Dist. 520, 42 Pa.Co. 647. 


5. In re Exeter, etc., Tps., supra. 


524. 


7. In re Macungie Tp. Div., 
Serg.&R. (Pa.) 67. 


8. In-re Rockdale, etc., Tps. Line, 
23 Pa.Co. 170. 


9. In re Limestone Tp., 11 Pa. 270; - 
In re Macungie Tp. Div., 14 Serg.&R. 
(Pa.) 67. 


[a] Report sufficiently explicit.— 
A report of commissioners as to 
changing boundary line between two 
townships contains a sufficiently ex- 
plicit opinion as to propriety of the 
change, if they say that, being duly 
sworn, they.went over the proposed 
line, and the line as it now is, viewed 
them, measured them, and took their 
courses, heard the statements of per- 
sons present, favoring and opposed, 
and made careful and diligent inquiry 
as to propriety of the change as pray- 
ed for, and after careful considera- 
tion find that convenience of the in- 
habitants would be promoted by the 
alteration, and therefore report to the 
court that in their opinion the line 
should be altered and recommend the 
alteration as prayed, giving descrip- 
tion, course, and distance, accompa- 
nied by map. Appeal of Exeter and 
por vnueperiaae Tps., 69 Pa.Super. 


10. In re Rockdale and Richmond 
Tps.. line; 23 Pa.Co.. £70; 


[a] Thus the court must be satis- 
fied that the proposed alteration of 
the lines of the two townships would 
suit the convenience of the inhabit- 
ants thereof; not the convenience of 
eight inhabitants. In re Rockdale 
SER Richmond Tps, Line, 23 Pa.Co. 


14 


11. In re Wetmore Tp., 68 Pa. 340 
[overr In re Warwick Tp., 18 Pa. 372, 
and appr In re Green Tp., 9 Watts&S. 
(Pa.) 22]; In re Stowe Tp., 11 Pa. 
Dist. 4. Contra, In re Paradise Tp., 
4 Leg.Gaz. (Pa.) 382. 


[a] Second set of commissioners 
are not confined to approval or re- 
jection of line established by the first 
set. In re Exeter, etc., Tps. Line, 8 
Pa.Co. 524. 


12. In re Catharine, etc., Tps. Div. 
Line, 31 Pa. 303; In re Harrison Tp., 
5 Pa. 447; In re Henderson, etc., Tps., 
2 Watts (Pa.) 269. 
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The court cannot alter the report,1? but if convinced 
of errors and irregularities may recommit it to the 
same commissioners, or set it aside and order a new 
view.14 On certiorari every intendment will be made 
in favor of the report.1® Upon its appearing that 
the report is in proper form and is in favor of an 
alteration in the township boundaries, it becomes 
the duty of the court to order the change made*® 
or to direct an election by the voters affected by 
the change,’ according as the statute may prescribe 
one or the other method of procedure. 


[§ 27] e. Impeachment of Proceedings; Collateral 
Attack—(1) In General. The proper method of test- 
ing the validity of alterations in township lines is 
by a direct proceeding instituted for that purpose,** 
which may be by quo warranto’® or by certiorari 
or other proceeding authorized by statute;*® and 
courts usually refuse to consider collateral attacks 
upon such changes.21 Under the rule that one must 
have been a party to the proceeding which he seeks 
to have reviewed and must have an interest in the 
proceeding that is direct and immediate,”? certiorar1 
does not lie to review an order disconnecting terri- 
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tory from a town and annexing it to another simply 
upon the statement by the relator that he is a tax- 
payer and that the taxing officers of the township 
or county will be put to trouble and expense in col- 
lection of taxes from the disconnected territory. 


Appeal. Unless expressly allowed by statute,?* 
no appeal lies from an order dividing towns or other- 
wise changing their lines.2* Where a court 1s given 
jurisdiction of appeals from orders changing town- 
ship lines it has, as necessary incident, power to pre- 
serve status quo pending final hearing.*® In cases 
of review, or appeal, presumption is indulged in 
favor of the correctness of the decision of the lower 
court.?° 


[§ 28] (2) Lapse of Time or Acquiescence. Ac- 
tions to impeach the validity of proceedings to create 
or alter towns may be barred by express statutes of 
limitations,?7 or even in the absence of statute, by 
long aecquiescence,?® or by acquiescence accompanied 
by acts creating an estoppel;?® but it has been 
held that acquiescence for a few years will not bar 


[a] Description by natural bound- 
aries has been declared sufficient un- 
der Pennsylvania act of March 24, 
1803. In re Wyalusing Tp., 2 Serg.& 
R. (Pa.) 402. 


[b] Circumstances under which 
map or plat not required.—The 14th 
section of the Act of April 15, 1834, 
provides for the appointment of com- 
missioners in three distinct cases; 
first, when an application is made for 
the purpose of erecting a new town- 
ship; second, when application is 
made to alter the line of any town- 
ship; and, third, when application 
is made to ascertain and establish the 
lines or boundaries of any township. 
The prescribed duties of the commis- 
sioners are peculiar to each case. It 
is only in the first that they are re- 
quired to make a plot or draft of the 
township proposed to be laid off. A 
draft of the whole township is essen- 
tial for no useful purpose. Every 
part of it is already on record, except 
the altered lines. In re Division Line 
of Catharine and Frankstown Tps., 
31 Pa. 303. 


1% In re Wetmore Tp., 68 Pa. 340. 


14. In re Wetmore Tp., 68 Pa. 340 
[overr In re Warwick Tp., 18 Pa. 372]; 
In re Nicholson, ete., Tps., 43 Pa.Co. 
118 (report set aside). 


15. In re Windsor Tp., 
(Pa.) 248. 


[a] Report signed by two of the 
three commissioners and confirmed 
by the court will not be revised upon 
appeal. In-re Windsor Tp., 9 Watts 
(Pa.) 248. 


16. In re Clay, etc., Tps. Div. Line, 
Somba, 366. 


17. In re North Whitehall Tp., 47 
Par 156; 


18. Cicero v. Chicago, 55 N.E. 351, 
182 Ill. 301; Peo. v. Carpenter, 24 N. 
Y. 86 (holding, however, that uncer- 
tainty in the order making the altera- 
tions may be cured by reference to 
the applications, notices, and Subse- 
quent proceedings). 


19. Territory v. Armstrong, 50 N. 
W. 832, 6 Dak. 226. 


ria fete see Quo Warranto 51 C.J. 
p 307. 


9 Watts 


20. Town of Spooner v. Town of 
Minong, 80 N.W. 737, 104 Wis. 425. 


Generally see Certiorari 11 C.J. p 
80. 


Remedy by appeal see infra this 
section. 


21.. U.S.—Bardon v. Land, etc., 
Imp. Co., 15 S.Ct. 650, 157 U.S. 327, 
39 L.Ed. 719. 


Ind.—Hiatt v. Darlington, 53 N.E. 
825, 152 Ind. 570. 


Mich.—Mills v. Richland Tp., 40 N. 
W. 183, 72 Mich. 100. 


ee ee v. Wood, 63 Mo.App. 
460. 


Wis.—Spooner v. Minong, 80 N.W. 
737, 104 Wis. 425; Schriber v. Lang- 
lade, 29 N.W. 547, 554, 66 Wis. 616. 
But see Smith v. Sherry, 11 N.W. 465, 
54 Wis. 114 (where the validity of the 
alteration was adjudicated in a suit 


involving the validity of a tax title). 


[a] Rule applied.—Under a stat- 
ute providing that whenever any 
county board shall pass any ordi- 
nance creating a new town the county 
clerk shall cause the same to be pub- 
lished, and declaring that the validity 
of such ordinance may be tested by 
certiorari or other proper proceedings 
brought directly for that purpose by 
a proper officer or taxpayer of such 
new town within two years from the 
date of such ordinance, and that the 
same shall not be called in question 
in any other action or proceeding ex- 
cept one brought directly for that 
purpose within the time above lim- 
ited, and except in a case wherein 
such ordinance shall have been va- 
eated by a court of competent juris- 
diction, where the two-years limita- 
tion has elapsed since the passage of 
an ordinance creating a new town, 
and such ordinance has never been 
vacated by a court of competent ju- 
risdiction, it cannot be attacked on 
the ground that it has not been pub- 
lished as required by said section. 
Town of Spooner v. Town of Minong, 
80 N.W. 7387, 104 Wis. 425. 


[b] Tlustrations.—(1) Under a 
statute, authorizing a town to peti- 
tion the county commissioners for the 
annexation of territory, and requiring 
the latter to notify the owners of 
such territory of the proceedings, the 


board has jurisdiction to determine 
the sufficiency of the petition; and 
hence, where its record shows that 
the petition came on to be heard, and 
that it found that due notice had been 
given, such record is’ conclusive 
against those shown by the record to 
be served, and they cannot by col- 
lateral attack deny the service, nor 
show that the town officers present- 
ing the petition were not duly elected. 
Hiatt v. Town of Darlington, 53 N.E. 
825, 152 Ind. 570. (2) A township 
consisting of two governmental towns 
having been divided by the board of 
supervisors, one part being organ- 
ized as a new township, the legality 
of the division cannot be raised in an 
action attacking the validity of a tax 
on the ground that the assessment 
rolls for the old township did not 
contain the lands included in the new 
one. Mills v. Township of Richland, 
40 N.W. 183, 72 Mich. 100. 


22. Peo. v. Vermillion, 71 N.E. 368, 
210 Ill. 209. See Certiorari §§ 97, 100. 
See also Town of Spooner v. Town of 
Minong, 80 N.W. 737, 104 Wis. 425. 


23. Russel _v. Fulton County, 6 
OhioCir.Ct. 185, 3 OhioCir.Dec. 407. 


24. In re Div. Valley Tp., 28 A. 222, 
146 Pa. 111. 


[a] MTilustration—In proceedings 
before a county court, under the law 
authorizing township organization, a 
decision by the court after election 
held, that township organization had 
been adopted, and the entry of an or- 
der appointing three commissioners 
to divide the county into towns, is not 
a decision or order from which an ap- 
peal is authorized by law. Peo, v. 
Garner, 47 Ill. 246. 


25. Williamson v. Killough, 46 §. 
W.(2d) 24, 185 Ark. 134.. 


26. In re Stowe Tp. Div., 23 Pa. 
Super. 285; In re Springdale Tp., 20 
Pa.Super, 381; In re Windsor Tp., 9 
Watts (Pa.) 248. 


27. Spooner v. Minong, 8 v.W. 
737, 104 Wis. 425. Fe eo: 
28. Cobb v. Kingman, 15 Mass. 


197; Sherry v. Gilmore, 17 N.W. 252 
58 Wis. 324 (attachment of certain 
territory to town). 


29. Hiatt v. Darlington, 4 
825, 152 Ind. 570. 2 tage a 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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quo warranto proceedings by the state to set aside 
the action of a board of supervisors in, without 
authority, organizing a township.*° 


[§ 29] 7. Operation and Effect. A valid altera- 
tion of a town or creation of a new town effects 
a definite and perpetual change in the lines of terri- 
torial jurisdiction as established thereby,*! subject 
of course to any special provisions or exceptions con- 
tained in the statute,*2 Mere change of name works 
no change in the powers, functions, or liabilities of 
a town or township.** The inhabitants of the new 
town retain the same status*+ and possess the same 
rights therein,?® and the old town and residents 
thereof lose all powers and rights in the new town 
except those expressly retained.?® If no provision 
is made in the legislative act dividing a town for 
governing, regulating, or administering the affairs of 
the town from the time the act takes effect until the 
new towns shall organize and elect their officers, 
a variety of considerations would seem to suggest 
that the old officers hold over and be given author- 
ity to act until new ones are elected in the new 
towns.°* The annexation of a town to another mu- 
nicipality does not necessarily work any change in 
the official status of the supervisor of the town hold- 
ing office at the time.*® Within the terms of a stat- 
ute concerning the tenure of persons chosen to fill 
vacancies in the offices of supervisor, town clerk, 
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etc., where a new town is created out of a portion 
of an existing town, and no provision is made for 
filling the offices of the new town, such offices are 
vacant.®® ; 


[§ 30] 8. Adjustment of Preéxisting Rights and 
Liabilities—a. General Rules—(1) Absence of Ex- 
press Adjustment. In the absence of express adjust- 
ment by statute or agreement*® responsibility for 
debts ordinarily attaches to the territory contract- 
ing them,*! and neither change of name,*? bound- 
ary,** nor corporate nature,t4 nor transfer to 4 
different county,*® will relieve of liability for exist- 
ing obligations. Where one town is constituted the 
legal successor of another, liability for the existing 
debts of the old town attaches to the entire territory 
of the new, including land that was not a part of 
the old town,*® unless this is expressly exempted.*7 
Where one corporation goes entirely out of exist- 
ence by being annexed to or merged in another, if 
no arrangements are made respecting the property 
and liabilities of the corporation that ceases to exist, 
the subsisting corporation will be entitled to all the 
property and answerable for all the liabilities.48 In 
the absence of express apportionment, the old cor- 
poration retains sole right to all the general cor- 
porate property, except that located within the limits 
of the territory detached,*® retains all its former 


30. Atty.-Gen. v. 21 N.W. 


883, 55 Mich. 445. 

31. Cicero v. Chicago, 55 N.E. 351, 
182 Til. 301., 

[a] Line of division as affected by 


right of election of landowners to. be- 
long to either town.—Where the act 


Marr, 


dividing a town provided that all per- | 


sons dwelling on lands adjoining the 
division line should have liberty to 
belong, with their lands, to either 
town, at their election, made within 
a limited time, this election when 
made determines the permanent 
boundary line. Blanchard v. Cum- 
berland, 18 Me. 113; Cumberland v. 
Prince, 6 Me. 408. 


32. Williams v. Poor, 21 N.W. 753, 
65 Iowa 410. 


[a] Transfer of territory from an 
old town to a new one does not di- 
vest the old town of legal title to land 
owned by it within the limits of the 
new. Seabrook v. Fowler, 30 A. 414, 
67 N.H. 428. 


[b] Transfer of “all the inhabit- 
ants and their estates” lying to the 
east of a certain line did not operate 
to transfer uninhabited lands, such 
as beach lands, within the limits de- 
seribed. \Seabrook vy. Fowler, 30 A. 
414, 67 N.H. 428. 


33. State v. Cooper, 8 S.E. 134, 101 
N.C. 684. 


[a] Statms of successor.—Under 
statute, authorizing towns to es- 
tablish fire departments, Hackensack 
ordinance and resolutions, establish- 
ing such department, are valid, Hack- 
ensack being the legal successor of 
the town of New Barbadoes, and be- 
ing therefore a “town.” Wygant v. 
Hackensack 
sion, 98 A. 477, 478, 89 N.J.Law 454. 


[b] Obligations not affected.— 
Where a township is divided into two 
parts, one part taking a new name 
and the other retaining the old name, 
the latter still exists as the old town- 
ship, and is chargeable with its ob- 
jigations, and a writ of mandamus 
will issue to compel it to meet them. 


Improvement Commis= 


Courtright v. Brooks Tp., 19 N.W. 945, 
54 Mich. 182. 


34. Com. v. Brennan, 22 N.E. 628, 
150 Mass. 63; Williamsburg Tp. v. 
Jackson Tp., 11 Ohio 37. 


- [a] Power of new town with re- 
spect to location of town house.—The 
act of 1861 provided that, ‘whenever 
the new town of Skowhegan shall 
vote to build a town house, it shall 
be located on Skowhegan Island un- 
less a majority of each town, as now 
constituted, shall otherwise decide.” 
It was held, that the phrase “as now 
constituted” was intended to apply, 
not to the inhabitants, but to the geo- 
graphical limits of the two old towns. 
Anderson v. Parker, 64 A. 771, 101 Me. 
416. 


35. <Atty.-Gen. v. McColeman, 
N.W. 869, 144 Mich. 67. 


36. Anderson v. Parker, 64 A. 771, 
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aoe Me. 416; Peo. v. Ryan, 19 Mich. 
[a] Where after incorporation of 


a parish as a town it exercised paro- 
chial and municipal functions, land 
previously held by parish, even if 
originally used by parish for pa- 
rochial purposes, was held by the 


town. Packard v. First Congrega- 
tional Parish in Duxbury, 152 N.E. 
921, 256 Mass. 550. 


37. Bodge vy. Foss, 39 N.H. 406. 
38. Peo. v. Wolfert, 6 N.Y.St. 103. 


39. Matter of Collins, 16 Misc. 598, 
40 N.Y.S. 517. ; 


; o Express adjustment see infra 
BS Is 


41. Mt. Pleasant v. Beckwith, 100 
U.S. 514, 25 L.Ed. 699; Planters’, etc., 
Bank v. Huiett Tp., 132 F. 627; Su- 
pervisor and Assessor of Hensley Tp. 
v. Peo., 84 Ill. 544; Canosia Tp. v. 
Grand Lake Tp., 83 N.W. 346, 80 Minn. 
857; Schriber v. Langlade, 29 N.W. 
547, 554, 66 Wis. 616; Knight v. Ash- 
Jand, 21 N.W. 65, 61 Wis. 233. 


[a] Extent and limits of rule.— 
(1) The provision in the act of de- 


tachment of town from a school dis- 
trict that the territory set off should 
be liable for its share of the indebted- 
ness and credited with its share of the 
assets of the district is in no wise in- 
consistent with the town’s direct lia- 
bility to the state for its share of a 
state loan made under a statute. 
State v. Rogers, 166 N.W. 19, 166 Wis. 
628. (2) Towns from which territory 
was taken to créate a new town, 
which elected town officers and levied 
taxes, may be liable for town orders 
issued thereby in proportion to the 
valuation of the taxable territory 
taken from each town, though the 
ordinance of the board of super- 
visors establishing the town was de- 
clared void: Gilkey v. How, 81 N.W. 
120, 105 Wis. 41, 49 L.R.A. 488. 


42. Walnut. Tp. v. Jordan, 
812, 38 Kan. 562. 


43. Taylor v. Pine Grove Tp., 132 
EF. 565; Walnut Tp. v. Jordan, 16 P. 
812, 38 Kan. 562 (obligation subject 
perhaps to limitations of difference in 
territory and difference in valuation 
of property). 


44. Garfield Tp. v. Herman, 71 P. 
517, 66 Kan. 256; Riley v. Garfield 
Tp., 38 P. 560, 54 Kan. 463; Garfield 
Tp. v. Samuel Dodsworth Book Co., 
58 P. 565, 9 Kan.App. 752. 


45. 
FR. 567. 


Ae) Taylor vy. Pine Grove Tp., 132 
21 OD. 


16.3 


Susong v. Cokesbury Tp., 132 


Fr 


47. 
pra. 


48. Vandriss v. Hill, 50 P. 872, 58 
Kan. 611. 


49. Union Tp. v. Oakdale Tp., 120 
P, 968, 30 Okl. 708, 39 L.R.A.N.S. 284. 


[a] Rule applied.—Where part of 
an existing township was detached 
by an order of the county commis- 
sioners in 1904, and was organized as 
a new township and no provision was 
made in the order and no statute ex-- 
isting for the division of the assets, 
the new township cannot recover of 


Taylor v. Pine Grove Tp., su- 
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powers, rights, and privileges,5° and remains subject 
to all its former obligations and duties.°* 


[§ 31] (2) Adjustment by Statute or Agreement 
Within constitutional restric- 
tions, if any, and subject to certain exceptions as 
to the nature of property rights,°? the legislature, 
as an incident to its power to make territorial chang- 
es in towns,®°? possesses full power to make an ap- 
portionment of the property, rights, and credits,°* 
and of the debts and liabilities®> of the towns in- 
volved in the changes; and this power may be dele- 
gated to local boards or authorities,°* or to the 


—(a) In General. 


TOWNS 


courts.57 However, where the legislature has divid- 


the old any of the cash in the hands 
of the county treasurer, and due the 
old township at the time of the divi- 
sion, or received by the treasurer 
after division from tax levies made 
prior to the division. Union Tp. v. 
Oakdale Tp., 120 P. 968, 30 Okl. 708, 
39 L.R.A.N.S. 284. 


[b] In Indiana, on division of a 
township the rule is,.as to money, 
choses in action and the like that the 
respective claims must be adjusted 
upon principles of equity; and the 
new township, in such case, is en- 
titled to a proportionate share of the 
funds realized from taxes, based on 
the amount of taxable property in the 
territory taken from the old township 
and the number of persons therein 
against whom a poll tax was assessed, 
while it should receive a proportion- 
ate share of the special school fund, 
based on the school enumeration of 
such territory. Towle v. Biown, 10 
INSEAD: 6267-110. Ind.. 65. 


[c] Use of land.—Land, use of 
which during dual relationship of 
town as municipality and parish had 
finally ended remained property of 
town on separation of parish there- 
from. Packard v. First Congrega- 
tional Parish in Duxbury, 152 N.E. 
921, 256 Mass. 550. 


50. Randolph vy. Braintree, 4 Mass. 
3815; Springwells Tp. v. Wayne Co. 
Treasurer, 25 N.W. 329, 58 Mich. 240. 


51. U.S.—Susong v. Cokesbury Tp., 
HS2 0s 567. 


Me.—South Portland v. Cape Eliza- 
ae 42 A. 508, 92 Me. 328, 69 Am.S.R. 


Mich.—Courtright v. Brooks Tp. 
Clerk, 19 N.W. 945, 54 Mich. 182. See 
Peo. v. Ryan, 19 Mich. 203 (where the 
organization of a new township sev- 
ers its territory from the school-dis- 
trict within which it was formerly 
embraced, the property within the 
new township is not liable for pre- 
existing debts of the district con- 
tracted for school purposes). 


ea ae v. Lake City, 25 Minn. 


N.J.—McCully v. Tracy, 49 A. 436, 
66 N.J.Law 489. 


Wis.—Schriber v. Langlade, 29 N. 
W. 547, 554, 66 Wis. 616; Depere v. 
Bellevue, 31 Wis. 120, 11 Am.R. 602. 


52. Property rights subject to ad- 
justment see infra § 32. 


Bales Bristol v. New Chester, 8 N.H. 

[a] This right of absolute control 
rests upon the political nature of 
municipal corporations, which are cre- 
ated solely for public purposes, as a 
part of the governmental machinery 
of the state, and are, of course, sub- 
ject to the mere will and pleasure of 
-the sovereign power. It is, in its na- 


\ 
ture, purely a legislative power, and 
whether exercised wisely and pru- 
dently, or otherwise, in any particu- 
lar case, its wisdom or propriety can- 
not be challenged or brought in ques- 
tion by the judiciary. State v. City 
of Lake City, 25 Minn. 404. 


Power to make changes see supra § 
18. 


54. South Portland v. Cape Eliza- 
beth, 42 A. 503, 92 Me. 328, 69 Am.S. 


R. 502; Harrison y. Bridgeton, 16 
Mass. 16. 
[a] Right in fund appropriated to 


use of ministry.—While a new town, 
created partly from another town was 
by its incorporation entitled to a 
proportion of all the property, rights 
and credits of the old town it was not 
therefore necessarily entitled to any 
part of a fund arising from the sale 
of land originally appropriated to the 
use of the new ministry in the old 
town. Inhabitants of Harrison v. In- 
habitants of Bridgeton, 16 Mass. 16. 


55. U.S.—Morgan vy. Waldwick, 17 
F. 286. 


Kan.—Vandriss v. Hill, 50 P. 872, 
58 Kan. 611. 


Me.—South Portland v. Cape Bliza- 
veer 42 A. 503, 92 Me. 328, 69 Am.S.R. 


Mass.—Windham  y. 
Mass. 384. 


Minn.—Kettle River v. Brune, 118 
N.W. 638, 106 Minn, 58. 


N.J.—Orvil Tp. v. Woodcliff, 45 A. 
686, 64 N.J.Law 286. 


[a] Town lying partly in two 
counties.—A statute relating to the 
liability of towns where bonds have 
been theretofore issued and the terri- 
tory comprising the town has there- 
after been divided, providing that 
when, prior to the passage of the act, 
any town has lawfully issued its 
bonds, and the proceeds have been 
used for the town’s benefit, and the 
town has thereafter been divided, and 
one of the towns has paid.the bonds, 
the amount thereof shall be a valid 
debt against all such towns so di- 
vided, to be apportioned among them 
according to the rule therein pre- 
scribed, and a statute providing that 
whenever any territory has been in- 
corporated or attempted to be incor- 
porated into a town, and the town 
into which it is so incorporated, has 
issued its bonds, and thereafter been 
divided, or a part of the territory 
separated therefrom by the improper 
extension of the boundaries thereof 
into an adjoining county, the de- 
tached territory subsequently organ- 
ized into a town shall be liable for 
its proportionate share of the debt 
represented by the bonds so issued 
by the original town, apply to towns 
whose territory was thereafter, in the 


Portland, 4 
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[§§ 30-31 


ed a town, it is not ordinarily a constitutional right 
of taxpayers in the new town that a division of 
the public property be made, nor of those of, the 
old town that it be withheld, and as already indi- 
cated, it is not the right of either that the division 
be made in any particular way.°® And the legisla- 
ture is ordinarily contpetent to divide a town with- 
out making any provision for the debts and liabil- 
ities of the town previously incurred.°® 
providing for the apportionment of property and 
funds on the division of a town or township do not 
ordinarily cover the case of the incorporation of a 
village within a township, this not involving a physi- 


Statutes 


organization of other towns, divided 
and separated, and not to a town ly- 
ing partly in two different counties, 
and attempted to be organized by the 
county commissioners of one of the 
counties. Town of Farley, Polk 
County v. Town of Boxville, Marshall 
County, 129 N.W. 381, 113 Minn. 203. 


[b] Doubtful liability is validat- 
ed by twenty years’ recognition by 
the people and officers of the towns 


concerned. Morgan v. Waldwick, 17 
FE. 286 
56. I1l.—Jamaica v. Vance, 96 Ill. 


App. 598. 


Me.—Inhabitants of Town of 
Jonesport v. Inhabitants of Town of 
Beals, 158 A. 860, 181 Me. 37. 


N.J.—Orvil Tp. v. Woodcliff, 45 A. 
686, 64 N.J.Law 286. 


Vt.—Rutland v. West Rutland, 34 
Ay 422, 68 Vt. 155. * 


Wis.—State v. Board of Sup’rs of 
Vilas County, 158 N.W. 338, 163 Wis. 
577; Emery v. Worcester, 118 N.W. 
807, 137 Wis. 281; Knight v. Ashland, 
21-N.W. 65, 61 Wis. 233. 


[a] Boards of adjustment.—Under 
some statutes boards of adjustment 
alone have jurisdiction to apportion 
property and liabilities on the division 
of a township, the court or the boards 
of supervisors of the respective town- 
ships being excluded from making the 
adjustment. Rex Tp. v. Bailey Tp., 
223 N.W. 200, 54 S.D. 307. f 

[b] County board exercising leg- 
islative powers in the vacation of a 
town, may apportion the property, 
and charge the liabilities ef such 
town to the towns to which its ter- 
ritory is annexed in such manner and 
proportion as may seem just. Knight 
v. Town of Ashland, 21 N.W. 65, 61 
Wis, 233. 

[c] ‘Township committee must ap- 
prove apportionment, and not the 
voters. Orvil Tp. v. Woodcliff, 45 A. 
686, 64 N.J.Law 286; Carlstadt v. 
Bergen Tp., 37 A. 612, 60 N.J.Law 360. 


[ad] Power not judicial. Under L. 
(1889), ce. 108, the power of appor- 
tionment delegated to the county 
board is not fudicial, and its action 
is open to collateral aitack for want 
of jurisdiction. State v. McNutt, 58 
N.W. 389, 87 Wis. 277. 


[e] Award of commissioner is 
conclusive as to all items that had 
accrued and were liquidated at the 
time of the hearing. Rutland v. West 
Rutland, 34 A. 422, 68 Vt. 155. 


57. Jamaica v. Vance, 96 Ill.App. 
598; South Pymatuning Tp. vy. Pyma- 
tuning Tp., 26 Pa.Dist. 580. 


58. Town of Keene v. Town of 
Roxbury, 126 A. 7, 81 N.H. 332. 


a State v. Lake City, 25 Minn. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


date of the division or alteration.®§ 


§§ 31-35] 


eal division.®® 


Mutual agreement. Where no apportionment of 
liabilities is provided for by statute, the interested 
towns may adjust their rights and obligations by 
mutual agreement, which will be binding on the 
parties to it.** Contracts for adjustment made be- 
tween the bodies affected thereby pursuant to stat- 
ute are not ordinarily revocable in the absence 
of fraud, accident or mistake;*? and the negligence 
of officers making such adjustment or the varying 
degrees of intelligence or capability of township 
boards can give no ground for rescission.*? 


[§ 32] (b) Rights and Liabilities Adjustable.°4 
The habilities subject to apportionment include all 
those that have attached prior to the division, wheth- 
er absolute or contingent,®® and whether ex contractu 
or ex delicto;°*® but not those contracted subsequent 
to the territorial change,** nor annual charges for 
light, water or other expense accruing after the 
So the title to 
property held in trust by the old town for particular 
purposes remains undisturbed,®® even though the 
property lies in the detached territory;‘° and such 
may be the rule by affirmative statute to that effect.74 


[§ 33] (c) Basis of Adjustment. As a general 
rule liabilities are apportioned among the several di- 
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visions into which the town is separated in propor- 
tion to the value of property in the respective parts 
as shown by the last assessment.72 The liability 
of two new towns to the parent town to contribute 
pro rata to the indebtedness of the parent town 
is separate and independent.7* Where certain ex- 
penses have been ordered apportioned on the basis 
of the average number of scholars in the public 
schools of legal school age, the apportionment should 
be on the basis of enrollment and not of attend- 
ance, and regardless of the grade of the different 
schools.7* In some states roads and bridges are 
not property of such a kind that they ean be used 
as a basis of adjusting indebtedness between town- 
ships on the division of a township.7> The mere 
fact that certain funds were expended within a cer- 
tain portion does not require that such portion shall 
assume the entire liability for their payment.*® 


[§ 34] (d) Notice. A local board, charged with 
the duty of making appraisals aud computations 
for the purpose of apportionment cf funds on the 
division of a town, should give notice of meeting.** 


[§ 35] b. Money on Hand.78 All moneys and 
funds on hand or due to the old town are held and 
applied for the use of the new ones in equitable 


ee Ne Te 


“Sys 


60. Village of De Witt v. De Witt 
Tp., 227 N.W. 787, 248 Mich. 483. 


61. North Allis Tp. v. Allis Tp., 
105 N.W. 139, 142 Mich. 137; Partridge 
es Dennie, 117 N.W. 234, 105 Minn. 


[a] Agreement not authorized.— 
Under statutes relative to the divi- 
sion of townships, providing for the 
disposition of real estate belonging to 
the townships, providing for an ap- 
portionment of the money, rights, and 
credits or other personal estate of 
the respective townships, and provid- 
ing for an apportionment of the debts, 
township boards of the respective 
townships into which a single town- 
ship has been divided cannot agree 
that one of the townships shall pay 
the other a sum of money spent on 
highways in the former township in 
excess of the sum spent on highways 
jn the latter, and so bind the former 
township to pay that sum to the lat- 
ter. North Allis Tp. v. AlliS Tp., 105 
N.W. 139, 142 Mich. 137. 


62. Woodridge v. Carlstadt, 46 A. 
540, 60 N.J.Eq. 1. 


63. Churchill Tp. v. Cummings 
_Tp., 16 N.W. 805, BL “Mich. 446. 


64. Money on hand see infra § 35. 
Taxation see infra § 36. 


65. Gladwin Tp. v. Bourrett Tp., 
91 N.W. 618, 131 Mich. 353 (new 
township was bound by a judgment 
against an old one in a suit begun be- 
fore the division, but not concluded 
until afterward). 


[a] Subscriptions to railroad cor- 
porations come within rule. Super- 
visor and Assessor of Hensley Tp. v. 
People, 84 Ill. 544. 


66. Hunter v. Windsor, 24 Vt. 327 
(“debts now due” regarded as synon- 
ymous with word “‘liabilities’’). 


Westbrook v. Deering, 63 Me. 
Bulson v. Green Island, 80 N.Y. 
S. 551; Rutland v. West Rutland, 34 
A. 422, 68 Vt. 155 (statute making the 


[68 C. J.—8] 


new town liable for part of the ex- 
penses of erecting a memorial hall 
“according to plans and specifications 
that were agreed upon” did not make 
the new town liable for any portion 
of the additional cost of the hall due 
to a change in the plans). 


68. Vaughn v. Montreal, 102 N.W. 
561, 124 Wis. 302. 


[a] For example a contract obli- 
gating a town to pay annual hydrant 
rentals to fall due in subsequent 
years does not constitute ‘an indebt- 
edness then legally incurred,” with- 
in the meaning of a statute, provid- 
ing that, whenever the county board 
shall form a new town from parts of 
@ town already organized, it shall de- 
termine what portion of the indebted- 
ness then legally incurred by the old 
town shall be chargeable to the por- 
tions detached to form the new town, 
which shall pay the proportion so de- 
clared chargeable. Town of Vaughn 
v. Town of Montreal, 102 N.W. 561, 
124 Wis. 302. 


69. Town of Montpelier v. Town 
of East Montpelier, 29 Vt. 11 (towns, 
and other public corporations, may 
have private rights and_ interests 
vested in them under their charter; 
and as to those rights, they are to be 
regarded and protected the same as if 
they were the rights and interests of 
individuals, or of private corpora- 
tions; and grants of property to 
them, in trust for other purposes 
than corporate and municipal use, are 
no more the subject of legislative 
control, than are the private and vest- 
ed rights of individuals). 


fa] Tllustrations.—(1) Property 
held for public schools. White v. 
Fuller, 38 Vt. 198. See In re South- 
ampton, 12 Ont.L. 214, 7 Ont.W.R. 334 
(schoolhouses are not proper subjects 
of valuation, title to them being vest- 
ed in school-boards). (2) Property 
held for support of minister. MHarri- 
son v. Bridgeton, 16 Mass. 16. 


[b]. Meeting-house built by the 


town before it is divided into parishes 
becomes, upon such division, the 


property of the first parish; and the 
use of it for many years for town 
meetings, for municipal purposes, 
gives the town no easement in it. 
Medford First Parish v. Pratt, 4 Pick. 
(Mass.) 222. 


70. Troy v. Haskell, 33 N.H. 533. 


71. North Yarmouth vy. Skillings, 
45 Me. 133, 71 Am.D. 530 (on division 
of a town holding property in trust 
for use of all the inhabitants the 
legislature may provide that the orig- 
inal town shall hold such property 
in trust for the inhabitants of both 
towns). 


72. Supervisor and Assessor of 
Hensley Tp. v. People, 84 Ill. 544; 
Jamaica v. Vance, 96 Ill.App. 598; 


Hurt v. Hamilton, 25 Kan. 76; Emery 
yee hate eens 118 N.W. 807, 187 Wis. 


[a] Tllustration.—A statute which 
divided a township into three town- 
ships and which declared that the in- 
habitants of said townships should be 
liable to pay their just proportions of 
the debts of the inhabitants of the 
original township, did not, proprio 
vigore, make any single township le- 
gally responsible for any particular 
debt, even though the debt had been 
wholly contracted for work within 
its territorial limits. Vanderbeck v. 
Inhabitants of Tp. of Englewood, 39 
N.J.Law 345. 


73. Kettle River v. Bruno, 118 N. 
W. 63, 106 Minn. 58. i 


74. Needham v. Wellesley, 31 N.E. 
732,-139 Mass, 372 
75. 227 N. 


Rex Tp. Be Bailey Tp., 
W. 488, 56 S.D. 119. 


7G. Vanderbeck v. Englewood Tp., 
39 N.J.Law 345. 


77. Inhabitants of Town of Jones- 
port v. Inhabitants of Town of Beals, 
158 A. 860, 181 Me. 87 (actual notice 
sufficient). 


78. Taxation see infra § 36. 
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ratio,?® unless expressly apportioned by statute;*° 
and before distribution of any fund all legal or 
equitable charges against it should be paid.** How- 
ever, a township has no vested rights in delinquent 
taxes accruing from territory transferred to another 
township that will prevent the legislature from trans- 
ferring the right to such taxes to the township ac- 
quiring the territory.2. In apportioning taxes levied 
and collected upon a division of a town, the fact 
that a city embracing the same territory as the new 
town had been paid its proportionate share of such 
taxes does not ordinarily deprive the new town of 
its right to an apportionment under the statute; 
the new town and the city being distinct municipali- 
ties.83 


[§ 36] ec. Taxation. Upon the alteration of town 
boundaries, new territory included within a town 
becomes thereby subject to taxation in like manner 
and to the same extent as territory within the orig- 
inal town,** even though such taxation is for the 
purpose of paying preéxisting debts of the original 
town;®® and it does not matter that inconsiderable 
parts of territory left or detached sometimes escape 
just taxation.’® Territory detached from a town 
remains liable for the payment of all taxes prop- 
erly assessed and levied upon it before its separa- 
tion;®? but though for certain purposes the legis- 


79. Ind.—Towle v. State, 10 N.E. 
942, 110 Ind. 600; Towle v. State, 10 
N.E. 941, 110 Ind. 120. 
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property of the entire township from 
which it is taken; 
owing shall be apportioned 


TRESS 


lature may regard the inhabitants of the new town 
caused by a division of an old one as still remain- 
ing inhabitants of the old town,** yet, where a part 
of one town has been set off by act of the legisla- 
ture to another, with a proviso that the part so set 
off shall pay its proportion of certain debts and lia- 
bilities of the town from whicl it is separated, to 
be assessed and collected in the same manner and 
by the same persons as though the act. had not passed, 
this does not authorize the assessment and collection 
of a separate tax on that section for the payment 
of its proportion;*® and in such a ease the inhabit- 
ants of the territory set off cannot be required to 
pay their proportion of the liabilities sooner than the 
other part: of, the town but are entitled to be as- 
sessed at the same time and in the same manner.°° 
The township officers of one township do not ordi- 
narily have authority to levy taxes for another town- 
ship.®t And where before its division a town has 
issued bonds for a public improvement, after such 
division it is ordinarily the duty of the officers of 
the old township to levy all the taxes that are to be 
levied for the payment of said bonds and in- 
terest, whether such taxes are to be levied on 
the property of the old township or on_ the 
real estate of the detached territory; and it is 
not the duty of the officers of the new township 
to levy any of said taxes.°2 While the division of 


Smith, 31 N.E. 196, 131 Ind. 512. 


and that debts! [,] Reason for rule.—This is the 


in the 
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Minn.—State v. Browne, 57 N.W. 


659, 56 Minn. 269. 


Ohio.—Cooley v. State, 78 N.E. 369, 
74 OhioSt. 252. 


Wis.—State v. Maick, 89 N.W. 183, 
113 Wis. 239; Town of Milwaukee v. 
City of Milwaukee, 12 Wis. 93. 


Sask.—Vermillion Hills v. Smith, 
6 Sask.L. 366. 


[a] Rule applied: 
eollected by a rural 
levied before its creation. Vermil- 
lion Hills v. Smith, 6 Sask.L. 366. (2) 
To taxes levied and due but not col- 
lected before division of township. 
State v. Browne, 57 N.W. 659, 56 
Minn. 269. (3) Where the statute 
provided that in case of the division 
of any township the funds in the 
treasury of such township, to the ex- 
tent the same were collected from the 
territory established into a new town- 
ship, shall be apportioned to the new 
township established. Cooley  v. 
State, 78 N.E. 369, 74 OhioSt. 252. 


{b] Funds in hands of commis- 
sioner of highways.—Under a stat- 
ute providing that when a town pos- 
sessed of or entitled to moneys, ete., 
shall be divided, such moneys shall 
be apportioned between the towns ac- 
eording to the amount of taxable 
property therein, funds in the hands 
of the commissioners of highways of 
the original town at the time of its 
division are the property of the town. 
Jamaica v. Vance, 96 Ill.App. 598. 


{c] Provision for payment of tax- 
es as collected.—Under a statute pro- 
viding that when land shall be de- 
tached from any township and at- 
tached to another, the personal prop- 
erty, etc., shall be divided, the town- 
ship to which the territory is at- 
tached to have such proportion as 
the value of taxable property in the 
portion attached has to the taxable 


(1) To taxes, 
municipality, 


same manner, in a suit by a township 
against one to which territory from 
plaintiff had been attached, it is prop- 
er to decree that uncollected taxes 
of plaintiff, as collected, shall be paid 
to defendant in a proportion accord- 
ing to the statute. Gladwin Tp. v. 
pourret Tp., 91 N.W. 618, 131 Mich. 


[d] Taxes levied for special pur- 
pose.—Under some statutes, concern- 
ing the apportionment of funds of a 
town when it is divided, unexpended 
funds raised by taxation are to be 
apportioned, though the taxes were 
levied for a special purpose. Town 
of Bloomington v. Town of City of 
Bloomington, 185 Ill.App. 70. 


[e] Judgment as property joint- 
ly owned.—Where a town which in- 
cluded a village had obtained a judg- 
ment against the latter for the benefit 
of the entire town, including the vil- 
lage before the passage of a statute 
under which the village became a 
separate municipality, and which pro- 
vided that property jointly owned by 
a town and a village forming a part 
thereof should be divided in propor- 
tion to the equalized value of each, 
the judgment was property jointly 
owned by the village and town, with- 
in the statute. State ex rel. Town of 
Princeton v. Maick, 89 N.W. 183, 113 
Wis. 239, 


80. State v. Browne, 57 N.W. 659, 
56 Minn. 269; State v. Maick, 89 N. 
W. 183, 113 Wis. 239. 


81. Rutland v. West Rutland, 34 
A. 422, 68 Vt. 155. \ 


82. Township of Stambaugh v. 
Treasurer of Iron County, 116 N.W. 
569, 153 Mich. 104. 


83. Town of Bloomington v. Town 


only practical rule that could be ap- 
Plied. Obligations are constantly be- 
ing created by municipal and other 
political subdivisions and corpora- 
tions. Many of them can only be con- 
tracted and incurred by a vote of the 
property owners or electors within the 
corporation, and the time of payment 
of many of them is extended for years 
in the future. The property of such 
corporations is constantly changing, 
both by removal and the changing of 
boundary lines and the annexation of 
new territory. If the rule was not 
as it is, that all property within the 
corporation at the time of the levy 
and attaching of the lien is liable 
for taxation for all purposes, making 
a general and uniform system of tax- 
ation, we would be compelled to re- 
sort to a special system of taxation, 
retaining and taxing each piece or ar- 
ticle of property within the corpora- 
tion at the time a particular debt was 
contracted or obligaiton incurred for 
the payment of the same. Lake 
Shore, ete.;, | R.. Co, ‘v. Smith, 821 Nis: 
196,~ 131. Indy 512. 


85. Lake Shore, etc. R. Co. v. 
Smith, supra; Curry v. Elvins, 32 N. 
J.Law 362. 


86. Susong v. Cokesbury Tp., 132 
BE. 567. aay 


87. Norwich v. Hampden County, 
4 Gray (Mass.) 172. See Chandler v. 
Reynolds, 19 Kan. 249 (detached ter- 
ritory not liable to taxation to pay 
bonds of original town unless such 
bonds were both authorized and is- 
sued before the detachment). 


88. Winslow vy. Morrill, 47 Me. 411. 
89. Winslow v. Morrill, supra. 
90. Winslow v. Morrill, supra. 
91. Fender v. Neosho Falls Tp., 22 


oe City of Bloomington, 185 Ill.App.| Kan. 305. 


84 Lake Shore, ete, R. Co. v. 


92. 
supra. 


Fender v. Neosho Falls AB or 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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a township into two or more townships or the erec- 
tion of a township out of parts of others does not 
affect local laws which apply to the whole territory®* 
a different question arises where there is a union of 
districts governed by different and inconsistent tax 
laws and in such case the court may refuse to en- 
force a tax law modeled after one of such incon- 
sistent laws.°* When by the repeal of an act in- 
corporating a town, which comprised originally two 
towns, it becomes an unorganized township, the eoun- 
ty commissioners will ordinatily have power to levy 
taxes in the whole territory embraced in the former 
town.?® 


[§ 37] d. Enforcement of Mutual Rights—(1) In 
General. Whether or not, if the question were left 
at large, it should be regarded as a legislative or 
a judicial function, to establish a basis for the ad- 
justment of the rights and obligations of a newly 
ereated township or parish as against, and towards, 
the township or parish from which it is taken, there 
can be no doubt, where the constitution requires 
the new township to institute a judicial proceeding 


in a particular court, in order to effect such adjust-. 


ment, that the adjustment must be effected in that 
way.°® On the division of a town into two towns, 
private individuals cannot of their own motion main- 
tain a bill to establish the rights of the towns with 
respect to lands owned by the town prior to its 
division.®°* 

Condition precedent. . Where the statute imposes 
a duty on the county board to ascertain and decide 
the amount which a new town, created by the division 
of an old one, is entitled to receive from the old 
town as the share of the latter’s eredits apportion- 
able to the detached territory upon the basis of 
apportionment prescribed, such ascertainment by the 
county board is a condition precedent to the exist- 
ence of any right enforceable in court to a share 
of the credits of the old town.°® 


Presentation of claim. Where the legislature di- 
vides a town into two, a cause of action existing 
against the old town is ordinarily enforceable by 
the presentation of the claim for such cause to the 
old town, prior to its division, presentation to the 
councils of the new towns not being required.®® 


[§ 38] (2) Mandamus.t Upon the adjustment 
and liquidation of claims against towns growing out 


98. Com. v. Baker, 4 Pa.Co. 34. 
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of their division or alteration in their boundaries, 
mandamus will lie to enforce such claims;? and 
where there has been no such adjustment, resort may 
be had to mandamus to compel it to be made by 
the proper parties.* 


[§ 39] (3) Assumpsit.4 Assumpsit will lie to re- 
cover an amount liquidated by representatives of the 
two towns.° A claim that an apportionment was 
made under the wrong assessment is no defense 
where the amount claimed is less than it would be if 
made under the right assessment.® 


[§ 40] (4) Accounting.” In case of disagreement 
between townships as to the adjustment of rights 
and liabilities between them suit may be brought in 
equity by one town against the other for an account- 
ing and judgment.® 


[§ 41] (5) Contribution.® Payment of a felt ob- 
ligation is essential to the right of contribution;?° 
but where the old town remains solely liable to the 
creditors for the entire debt, payment by it is not es- 
sential to a recovery against the new town of the 
amount apportioned to it.11 Where a new township 
is created from a portion of an old township, after 
the issuance of bonds by the old township, the 
new township cannot defend an action by the old 
to enforce its liability for its proportion of a judg- 
ment recovered by a bondholder against the old 
township, on the ground that it has not had its day 
in court, the new township having assisted in the 
defense of the action by the bondholder against the 
old township.?2 


Parties. Where two towns are organized from 
territory within the limits of an existing town, in 
an action by the parent town against one of the 
new towns to enforce a statutory liability to con- 
tribute pro rata to the indebtedness of the old town, 
the other town is not ordinarily a necessary party 
defendant.13 


[§ 42] (6) Limitation of Action!* and Laches.15 
Claims between old and new towns growing out of 
the creation of the new town by the division, ete., 
of the old town are subject to statutes of limitation ;1® 
but as to a judgment against the old town a por- 
tion of which it seeks to enforce against the new 
one, the statute begins to run only from the time of 
the payment of the judgment by the old town.17 


Generally see Contribution 13 


94. Com. v. Baker, supra. 


95. Adams v. Piscataquis County, 
33 A. 12, 87 Me. 503. 


sé. Fontenot v. Young, 54 So. 408, 
128 La. 20. 

97. Denton v. Jackson, 
Ch. (N.Y.) 320. 


98. Emery v. Worcester, 118 N.W. 
807, 137 Wis. 281. 


99. Barber v. Adams, 92 A. 757, 37 
R.I. 323. 

1. Generally see Mandamus 88 C.J. 
p 526. 

2. Norwich v. Hampden LA ge 4 
Gr: Mass.) 172; Stambaug DPV, 
te coudiy Treasurer, 116 N.W. 569, 
153 Mich. 104; Courtright v. Brooks 
Tp. Clerk, 19 N.W. 945, 54 Mich. 182 
Marathon Tp. v. Oregon AM opeyte} Mich. 
372. 


2 Johns. 


uP “650 0 tote 19 Ill.App. 174]; Carlstadt 
v. Bergen Tp. Committee, 37 A. 612 
60 N.J.Law 360. 


4 Generally see Assumpsit, Ac- 
tion of 5, C.J. ‘pi4878. 


5. South Portland v. Cape Eliza- 
Le A. 503, 92 Me. 328, 69 Am.S. 
R. 502. 


6 Ackley v. Vilas, 48 N.W. 257, 79 
Wis. 157. 


7. Accounting generally see Ac- 
counts and Accounting §§ 56-141. 


8 Gladwin Tp. v. Bourrett Tp., 
91 N.W. 618, 131 Mich. 358; Kettle 
River v. Bruno, 118 N.W. 63, 106 
Minn. 58; Ackley v. Vilas, 48 N.W. 
PAS (an TOs) Wis. 157 (defendant town not 
entitled to resist payment on ground 
that share demanded was less than 
statute required); Pointe v. Ashland, 
2 N.W. 306, 47 Wis. 251. 


C.J. p 820. 


10. Canosia Tp. v. Grand Lake Tp., 
83 N.W. 346, 80 Minn. 357. See also 
Contribution §§ 3, 12. 


11. South Portland v. Cape Eliza- 
beth, 42 A. 503, 92 Me, 328, 69 Am.S. 
R. 502; Spooner v. Minong, 80 N.W. 
ae 104 Wis. 425. 


Grant Tp. v. Reno, 

376. “107 Mich. 409 
13. Town of Kettle River v. Town 
of Bruno, 118 N.W. 63, 106 Minn. 58. 


14. Generally see Limitations of 
Actions 87 C.J. p 666. 


15. Laches generally see Laches 
§§ 211- aoe 


16. eo. v. Oran, 13 N.E. 726, 121 
elle anor [aff 19 Ill.App. 174]. 

17. Mt. Desert v. Tremont, 75 Me. 
252. 


65 NW. 
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On the creation of one township from a portion of 
another, limitations do not begin to run against the 
liability of the new township to pay its portion 
of bonds issued by the old township, prior to the 
division, until the liability of the old township there- 
on has been established by the judgment, the bonds 
being only valid in the hands of bona. fide holders.** 
Where the legislature has failed to fix the time with- 
in which county commissioners or other designated 
officers shall perform the duty, on the division of 
a town, of apportioning funds between the old and 
new towns, the court cannot ordinarily limit the 
time for the performance of such duty.’® Failure 
for several years to elect officers and to discharge 
the functions of an organized town will only sus- 
pend the enforcement of claims against the town 
during such time.?° 


[§ 43] 9. Actions Based on Preexisting Rights and 
Liabilities. Actions begun by the original town be- 
fore division may be authorized to be prosecuted 
to judgment by the new town, either in the name 
of the original plaintiff?+ or in its own name.?”_ Upon 
the extinguishment of a town and the division of 
its territory among several others, a suit in equity 
may be maintained by the creditors of the original 
town to enforce their claims against the corpora- 
tions succeeding to its property and powers.2? A 
judgement against a vacated town in a suit begun 
after its vacation is void.24 A judgment in a eredi- 
tor’s suit against the original town, rendered after 
the division, will not constitute res adjudicata in a 
subsequent suit by the old town against the new 
for apportionment;?> but, where an act of the leg- 
islature dividing a town and incorporating a new 
town provided that the new town should be holden 
to pay to the parent town a certain proportion of 
the debts and liabilities of such town existing at 
the time of the separation, the parent town, while 
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primarily liable for the whole, became the agent of 
the new town, so far as it was interested, in defend- 
ing an action brought to establish any such liability; 
and if in defending any such suit the parent town act- 
ed in good faith, and with due diligence and skill, 
the new town would be bound by the result of the ac- 
tion and the judgment would be conclusive upon it.?° 


Revival of judgment. If two new townships are 
created out of an old one a judgment creditor of the 
latter may revive the judgment by scire facias against 
each of the new townships, subject to only one sat- 
isfaction.?7 

[§ 44] C. Classification. The legislature may pass 
general laws dividing towns into classes.?* 


[§ 45] D. Abolition. Existing towns may be 
abolished by the legislature either expressly or by 
clear implication,?® so long as no political right of 
any inhabitant of the township is, or is intended to 
be, abridged;*° and this power may be delegated by 
the legislature to county boards.*! When the terri- 
tory included in a municipal township of one county 
is all transferred to and included in a new county, 
such township is thereby abolished, and the new 
county becomes its municipal successor.*? But where 
the legislature, in setting off a new county from an 
old one, while dividing a township, passed an act 
impliedly recognizing its continued existence in one. 
of the counties and attaching the rest to a town- 
ship in the other county, it was held that the town- 
ship organization was not destroyed;** and, where 
a county is divided by a vote at a general election 
and the dividing line runs through a civil township 
which is composed of a congressional township and 
nineteen sections of land in addition thereto, so 
that such congressional township is located in the 
county which has been newly created and the addi- 
tional nineteen sections in the old county, such 


Ae bie Meshes 


18. Township of Grant v. Town- 
ae v. Reno, 65 N.W. 376, 107 Mich. 


19. Inhabitants of Town of Jones- 
port v. Inhabitants of Town of Beals, 
158 A. 860, 131 Me. 37 (lapse of six 
years before performance of duty not 
fatal). 


20. Schriber v. Langlade, 29 N.W. 
547, 554, 66 Wis. 616. i 


21. Springfield v. Connecticut Riv- 
er R. Co., 4 Cush. (Mass.) 63. 


22. Butternut v. O’Malley, 7 N.W. 
248, 50 Wis. 333; La Pointe v, O’Mal- 
ley, 2 N.W. 682, 47 Wis. 332. 


fa] New town thereby becomes 
liable for the payment of attorney’s 
fees in such actions. Knight v. Ash- 
land, 21 N.W. 65, 61 Wis. 233. 


23. Mt. Pleasant v. Beckwith, 100 
U.S. 514, 29 L.Ed. 699. 


24. Clay Dist. Tp. v. Buchanan In- 
dependent Dist., 18 N.W. 859, 63 Iowa 
188. 


25. Grant Tp. v.. Reno Tp., 72 N. 
W. 18, 114 Mich. 41; Hale v. Bald- 
win Town Bd., 13 N.W. 586, 49 Mich. 
270; Pierson v. Reynolds, 13 N.W. 
525, 49 Mich. 224. But see Gladwin 
Tp. v. Bourrett Tp., 91 N.W. 618, 131 
Mich. 353 (if trial is had before the 
division, the judgment will bind the 
new town, although not rendered un- 
til after the division). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


[a] Judgment by 
village constituting a part of town 
is not conclusive upon the village 
upon its separation from the town 
upon a question not involved in the 
former case. State v. Maick, 89 N.W. 
183, 113 Wis. 239. 


are Mt. Desert v. Tremont, 72 Me. 


27. Plunkett’s Creek Tp. v. Craw- 
ford, 27 Pa. 107. 


Revival of judgment generally see 
Judgments § 1008 et seq. 


28. Travis v. Lehigh Coal, ete., Co., 
33 Pa.Super. 203; Haverford Town- 
ship v. Haines, 23 Pa.Dist. 1088; Ack- 
ean v. Plainfield Tp., 16 Pa.Dist. 


[a] Prima facie of second class.— 
ie a ee Supervisors, 17 Pa. 
ist. 6. 


29. Vandriss v. Hill, 50 P. 872, 58 


Kan. 611; In re Wood, 9 P. 758, 34 
Kan, 645; Bay County v. Bullock, 16 
N.W. 896, 51 Mich. 544; Montpelier 


v. East Montpelier, 29 Vt. 12, 67 Am. 
D. 748. 


[a] Thus, if a town was organ- 
ized for the purpose of aiding the 
state in sustaining its form of gov- 
ernment, the power must necessarily 
reside in the state to abolish that or- 
ganization, when it ceases to have 
that effect. That power is inherent in 


town against} 


every state; it is a part of its sover- 
eignty, and the exercise of that right 
is necessary to establish and sustain 
its government. Town of Montpelier 
v. Town of Hast Montpelier, 29 Vt. 
P1667 Amma vas. 


[b] Effect of abolition of town- 
ship form of government.—<A statute 
abolishing township form of govern- 
ment in certain counties and entrust- 
ing the management of the govern- 
mental affairs of townships to the 
board of county commissioners does 
not therefore destroy corporate en- 
tity of townships. Chicago, R. I. & 
P. Ry. Co. v. Co-operative Pub. Co., 
247 P. 974, 119 Okl. 76; Chicago, R. I. 
& P. Ry. Co. y. Oklahoma State Bank 
of Atoka, 247 P. 31, 118 Okl. 129. 


30. Atty.-Gen. v. McColeman, 107 
N.W. 869, 144 Mich. 67. 


Sl. Kenney v. Bank of Miami, 170 
P. 866, 19 Ariz. 338; State v. Yankee, 
98 N.W. 533, 120 Wis. 573 (holding 
that such action of the county board 
will be void unless the statutory pro- 
visions are strictly followed); Chi- 
cago, ¢étc.,. R. Co. vi Oconto, 6) Nowe 
607, 50 Wis. 189, 836 Am.R. 840; La 
Pointe v. O’Malley, 2 N.W. 632, 47 
Wis. 332. 


32. Vandriss v. Hill, 50 P. 872, 58 
Kan, 611. 


33. County of Bay v. Bullock, 16 
N.W. 896, 51 Mich. 544. 


—~ 


§§ 45-47] 


additional territory still maintains its identity as 
a township in the county to which it formerly be- 
longed and in which it now remains, and such orig- 
inal township is not dissolved save to the extent of 
the territory which is taken from it, and which be- 
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comes unorganized territory in the new county.** 
Whether the order of the board of supervisors dis- 
incorporating a town is conclusive and final depends 
upon the terms of the statute authorizing the board 
to act.?® 


Ill. GOVERNMENT AND OFFICERS 


[§ 46] A. Government in General—l. Powers.*° 
Although the power of the legislature to make laws 
governing matters of a general nature is not subject 
to delegation,*’? yet the legislature may delegate 
to towns and townships the authority to make laws 
upon matters of purely local concern.*® However, 
such grants of authority must be strictly construed,*® 
so as to confer upon the towns only those powers ex- 
pressly granted*® and such implied powers as are 
necessary to carry into execution the express pow- 
ers.44. The rule that municipal corporations have 
no powers except those expressly conferred or neces- 
sarily implied from the power conferred,*? applies 
to towns with especial force, since they are generally 
regarded as only quasi corporations.*® Since the 
state can create towns for no other purpose than as 
agencies of the state in local government,** in view 


34. State v. Nichols, 166 N.W. 813, 
39 N.D. 4. 


alter a well-settled and fundamental 
principle of the common law, or to 


of the constitutional maxim that legislative powers 
can not be delegated,** an attempt by a town to exer- 
cise powers not within the province of local self- 
government, whether the right to do so is claimed 
under express legislative grant or by implication 
from the charter, is ultra vires, and therefore void.*® 
On the other hand where specific duties are intrusted 
to towns and made obligatory on them, it must be 
assumed that the legislature intended to give thein 
ample authority to carry out those duties.47 Towns or 
townships, however, possess and can exercise only 
such powers as are granted by the legislature in ex- 
press words or are necessarily or fairly implied in 
or incident to those expressly granted, or those 
which are indispensable to its declared objects and 
purposes.*& 


{§ 47] 2. Establishment of Village District. In 


10, 293 Pa. 364; Petition of Herring- 
ton, 109 A. 791, 266 Pa. 88. See Tre- 


35. Kenney v. Bank of Miami, 170 
P. 866, 19 Ariz. 338. 


[a] Ellustrations.—(1) Town is 
not bound by determination of board 
of supervisors of county disincorpo- 
rating it in absence of existence of 
facts authorizing board under statute 
to make order of disincorporation. 
Kenney v. Bank of Miami, 170 P. 866, 
19 Ariz. 338. (2) Even if a statute 
empowers board of supervisors of 
eounty to ascertain and determine 
facts conferring jurisdiction upon it 
to grant petition of taxpayers for dis- 


incorporation of town, its determina- | 


tion would not be conclusive, if pro- 
eured through fraud. Kenney v. 
Bank of Miami, supra. 


36. Compare Municipal Corpora- 
tions 43 C.J. 490 et seq. 


Matters relating te constables see 
Sheriffs and Constables 58 C.J. 1010 
et seq. 


37. See Constitutional Law § 323. 


38. Cal.—Ex p. Wall, 48 Cal. 279, 
17 Am.R. 425. 


Me.—Prentiss v. Davis, 22 A. 246, 
83 Me. 364. 


N.Y.—Hardenburgh v. 
25 Barb. 9. 


Pa.—Radnor Tp. v. Bell, 29 Pa.Co. 
444, 


Wis.—Land, etc., Co. v. Brown, 40 
N.W. 482, 73 Wis. 294, 3 L.R.A. 472. 


See also Constitutional Law § 359. 


[a] Begulations for ascertaining 
sufficiency of fences clearly fall with- 
in that branch of powers which the 
legislature may with propriety dele- 
gate to the towns. Griffin v. Martin, 
7 Barb. (N.Y.) 297. 


Webster v. Harwinton, 32 
131; Booth v. Woodbury, 32 
Conn, 118; Baldwin v. North Bran- 
ford, 32 Conn. 47; Sweeney v. Bige- 
low, 88 N.E. 917, 202 Mass. 539; Swift 
y. Falmouth, 45 N.E. 184, 167 Mass. 
115; Vincent v. Nantucket, 12 Cush. 
(Mass.) 103; Peo. v. Weeks, 68 N.E. 
251, 176 N.Y. 194. : 


[a] Whenever a by-law seeks to 


Lockwood, 


establish a rule interfering with the 
rights of individuals or the public, 
the municipality must show its au- 
thority under plain and specific legis- 
lative enactment. Taylor v. Gris- 
wold, 14 N.J.Law 222, 27 Am.D. 33. 


40. Parker v. Peo., 126 Ill.App. 538 
[aff 83 N.E. 282, 231 Ill. 478]; First 
Wisconsin Nat. Bank of Milwaukee 
v. Town of Catawba, 197 N.W. 1013, 
183 Wis. 220. 


{a] Construction of express grant 
of power.—Statutes expressly con- 
ferring powers on towns or other mu- 
nicipal corporations should be so con- 
strued as to carry out the legislative 
purpose. First Wisconsin Nat. Bank 
of Milwaukee v. Town of Catawba, 
197 N.W. 1013, 183 Wis. 220. 


41. Murphy v. Com., 73 N.E. 524, 
187 Mass. 361; Backman v. Charles- 
town, 42 N.H. 125. 


[a] Power to issue bonds may be 
incident to the power to provide a 
system of fire protection. Bennett v. 
Nebagamon, 99 N.W. 1039, 122 Wis. 
295. 


42. See Municipal Corporations § 
173 et seq. 


. 43. Town of Swiss v. U. S. Nat. 
Bank, 218 N.W. 842, 196 Wis. 171. 


44. See supra § 5. 


45. See Constitutional Law § 323 
et seq. 


46. Sargent v. Clark, 77 A. 337, 83 
Vit. 45233. 
47. Town of Dekorra vy. Wisconsin 


River Power Co., 205 N.W. 423, 188 
Wis. 501. 


‘48. Conn.—Keegan v. Town of 
Thompson, 130 A. 707, 103 Conn. 418. 


N.H.—Town of Whitefield v. Town 
of Dalton, 102 A. 907, 80 N.H. 93. 


N.Y.—Jewish Consumptives’ Relief 
Soc. v. Town of Woodbury, 243 N.Y.S. 


686, 280 App.Div. 228 [aff 177 N.E. 
165, 256 IN. ¥,,--619]- 
Pa.—Hillman Coal & Coke Co. v. 


Jenner Tp., Somerset County, 150 A. 
298, 300 Pa. 108; Georges Tp. v. Un- 
ion Trust Co. of Uniontown, 143 A. 


vorton Water Supply Co. v. Zerbe Tp., 
102° A328, 259 Pa. si. 


Vt.——Town of New Haven v. Wes- 
ey AO 996," ST Mite TeAGa Te Ry ALING 


Wis.—First Wisconsin Nat. Bank 
of Milwaukee v. Town of Catawba, 
197 N.W. 1013, 183 Wis. 220. 


[a] General police power has not 
been extended to townships of the 
first class in Pennsylvania. Haver- 
ford Tp. v. Haines, 23 Pa.Dist. 1088. 


[b] Engaging in tannery business 
was held beyond power conferred. 
Town of Whitefield v. Town of Dalton, 
114 A. 401, 80 N.H. 93; Town of 
Whitefield v. Town of Dalton, 112 A. 
907, 80 N.H. 93. 


[ec] Limiting use of buildings.— 
While the state in the exercise of its 
police powers may adopt regulations 
limiting the use and occupancy of 
buildings, and may delegate such 
power to municipalities, or even to 
townships, such a grant of power, 
with its necessary interference with 
the use and enjoyment of individual 
property, must be express and defi- 
nite, and not left to inference, nor 
read into statutes which are capable 
of reasonable and sensible interpreta- 
tion without it. In the absence of 
specific authority to classify build- 
ings, an ordinance is illegal which 
seeks to classify them according to 
use, and require a certificate of oc- 
cupancy to be obtained before any one 
could use or occupy any building so 
erected, or change the same to a use 
or occupancy with more stringent 
regulations. Lower Merion Tp. v. 
Harrison, 84 Pa.Super. 574. 


[a] Regulations concerning gavr- 
bage, etc.— (1) In Pennsylvania town- 
ships are not authorized to provide 
for disposal of garbage. Haverford 
Tp. v. Haines, 23 Pa.Dist. 1088. (2) 
And the commissioners of a township 
of the first class have no authority 
to enact an ordinance making it an 
offense for any person or persons to 
feed garbage or offal to animals with- 
in the limits of the township. Such 
a township has no authority to pass 
such an ordinance as an inherent at- 


118 [63 C.J.] 
some jurisdictions the statutes provide that on peti- 
tion of a certain number of voters, inhabitants of any 
village situate in a town, the selectmen of such town 
shall lay out, by suitable boundaries, a district, in- 
cluding the village, for certain purposes, and that the 
selectmen shall forthwith call a meeting of the legal 
voters residing in the district to see if they will 
vote to establish the district, and, if so, choose neces- 
sary officers therefor.4® Under such a statute it 
was held that a vote against a proposition for the 
establishing of a village district was not a vote 
against subsequently proceeding to establish a district 
differently laid out.°° 


[§ 48] 3. Legislative Control. 
confer powers upon towns and townships likewise 
implies the authority to revoke them;°*, and even 
the powers conferred over purely local matters are 
to be exercised subject to the control of the legis- 
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lature,®? which, unless restrained by constitutional 
limitations,°* may intervene at any time by direct en- 
actment.®+ The legislature has power to make special 
provision for discharge, by a township in any county, 
of such particular governmental function or fune- 
tions as it may think proper.”° 


[§ 49] 4. Acceptance of Particular Legislative 
Provisions. Sometimes legislative provisions con- 
cerning the government of a town specify that they 
shall take effect on their acceptance by a majority 
of the legal voters at an annual town meeting or at 
any meeting called for the purpose, and if the vote 
thereon is taken at the annual town meeting it shall 
be by official ballot, ete.°*¢ Under such a statute it 
was held that\the act could not be accepted by the 
precinct voting, the provision that the vote shall 
be by official ballot not warranting the inference 
that the vote could be taken by precincts.°? 


, [8§ 47-49 ~ 


tribute of a municipal corporation 
under the police powers. Haverford 
Tp. v. Wilfong, 60 Pa.Super. 214. 


[e] Requiring landowner to con- 
nect with township sewer.—An ordi- 
nance of a township of the first class 
imposing a penalty of $50 upon a 
landowner for failure to connect his 
house with a township sewer after 
notice is a reasonable ordinance, and 
the penalty may be recovered by the 
township if there is no evidence that 
the township commissioners have 
abused their discretion in requiring 
the connection with the sewer to be 
made. Lower Merion Tp. v. Becker, 
42 Pa.Super. 203. 


[f] Right to hold real estate in 
another town.—Right of town to hold 
real estate in another town for wa- 
terworks is not a matter of munici- 
pal right, but such right may be 
granted or withheld, as the legisla- 
ture sees fit. Town of Keene v. Town 
of Roxbury, 126 A. 7, 81 N.H. 332. 


[g] Estoppel to assert ultra vires. 
—Under a_ statute conferring the 
power of villages or towns having a 
population of not less than five hun- 
dred, estoppel cannot apply to ultra 
vires acts of the town in assuming to 
act with village powers where it in 
fact had less than five hundred in- 
habitants, as it is more than an ir- 
regularity. Menasha Woodenware Co. 
v. Town of Winter, 150 N.W. 526, 159 
Wis. 437 (if the doctrine of estoppel 
could be successfully invoked in sup- 
port of the exercise of clearly ultra 
vires powers, legislative limitations 
upon the exercise of corporate pow- 
ers, whether private or public, would 
depend for their effectiveness, not up- 
on the will of the grantor of the pow- 
er, but upon that of the grantee. It 
is one thing to apply the doctrine to 
the irregular use of a power that ex- 
ists, and quite another thing to cre- 
ate a forbidden power by a forbidden 
act. The former is nothing more than 
a waiver of the regularity of the ex- 
ercise of a power which the munici- 
pality may exercise—a valid ratifica- 
tion of an irregular act because there 
was the power to exercise it regu- 
larly. The latter would be the crea- 
tion by an unlawful act of a power 
expressly withheld). + 


49. See N. H. Pub. St. (1901) c 53 
§ 1 (village districts for the extin- 
guishment of fires, the lighting or 
sprinkling of streets, the planting 
and care of shade and ornamental 
trees, the supply of water for domes- 
tic purposes and fire purposes, the 
construction of sidewalks, drains, or 


sewers, and appointing and employ- 
ing of watchmen and police officers). 


5G. Attorney General v. Littlefield, 
98 A. 38, 78 N.H. 185. 


51. Travelers’ Ins. Co. v. Oswego 
Tp. 59). 50. 1 C.CeAL 669 [rey bak. 
361, and aff 70. FY 225; 17 C.C.A. 77]; 
Peo. v. Potter, 85 N.Y.S. 460, 88 App. 
Div. 239. 


5@. Travelers’ Ins. Co. v. Oswego 
‘Ep,, 59°F 58,0 “C. CJA. '669 [rev 55. FB. 
30d, and ate Oo P2255 1 CC OA ts 
McKenzie v. Wilson, 31 Hawaii 216; 
Board of Trustees of Youngsville Tp. 
Vv. Webby (1) S.B 520-155) N.C. 379; 
Askew v. Smith, 119 S.E. 378, 126 S. 
C. 159 (act abolishing township high- 
way commission and devolving du- 
ties imposed on it upon other officers 
such as the county engineer). 


[a] Towns are purely creatures of 
legislature, and their powers and du- 
ties are within its control. Googins 
v. Gilpatrick, 158 A. 699, 131 Me. 23; 
rele v. Gilmore, 83 A. 678, 109 Me. 


[b] Bight of local self-govern- 
ment.—(1) In some of the cases it is 
said that the principle of local self- 
government does not inhere in town- 
ships. Board of Tp. Com’rs for Sulli- 
van’s Island v. Buckly, 64 S.E. 163, 82 
S.C. 352. (2),In Hawaii local self- 
government, as by means of towns, is 
not required by any _ inexorable 
principle. McKenzie v. Wilson, 31 Ha- 
waii 216. (3) And in some jurisdic- 


tions a statute providing that the. 


governor shall appoint a commission 
of five persons in a township, three 
of whom shall be lot holders and two 
of whom shall be registered electors, 
which commission shall have charge 
of township affairs, is not invalid as 
violating the principle of local self- 
government. Board of Tp. Com’rs for 
Sullivan’s Island y. Buckly, 64 S.E. 
163, 82 S.C. 362. 


[c] Effect of change of popula- 
tion. Under statutes making their 
operation in municipal townships de- 
pendent on the possession of a pre- 
scribed number of inhabitants, ordi- 
narily a municipal township may 
grow out of the law by decrease in 
population as well as grow into the 
law by increase in population. State 
ex rel. Wallace v. Summers, 9 S.W. 
(2d) 867, 222 Mo.App. 782. 


53. Adams v. Plunkett, 175 N.E. 
60, 274 Mass. 453 (the general court’s 
extensive powers over towns are sub- 
ject to limitations). 


[a] Constitutional provisions will 


not be construed to deprive the legis- 
lature of such power by implication. 
Land, ete., Co. v. Brown, 40 N.W. 482, 
73 Wis. 294, 3 L.R.A. 472. 


[b] Application of local option 
law in counties adopting township or- 
ganization.—Constitution requiring 
the legislature to establish a system 
of county government and to provide 
by general law for township organi- 
zation, etc., do not take away from 
the legislature the control of town- 
ships organized under laws relating 
to township organization in all the 
affairs thereof by general law, and 
the local option law providing that 
the part of each county outside of 
cities or fourth class towns shall be 
a unit, and may vote on the question 
of the sale of intoxicating liquors 
within the boundaries thereof, ap- 
plies to all counties, and prevails over 
an earlier statute providing that 
townships are bodies corporate with 
power to determine whether licenses 
for the sale of intoxicating liquors 
shall be granted, and the local option 
law is applicable to a county which 
has adopted township organization. 
Gunther v. Huenke, 108 P. 1078, 1079, 
58 Wash. 494, 


[c] Power of taxation.—Under a 
constitutional provision that local 
authorities may assess and collect 
taxes and that the legislature shall 
not impose taxes for the purpose of 
any county, city, town, or other mu- 
nicipal corporation, but may, by gen- 
eral laws, confer on the proper au- 
thorities thereof, respectively, the 
power to assess and collect such tax- 
es, the propriety of holding township 
fairs is a matter of purely local con- 
cern, for which legislature can not 
compel tax levy. Spann v. State, 3 
P.(2d)..861, 152 Okl. 60. 


54 State v. Columbia Tp., 8 Ohio 
Cir.Ct. 691, 4 OhioCir.Dec. 389; Sul- 
livan’s Island Tp. Com’rs v. Buckly, 
64 S.B. 163, 82 S.C. 352, 857. See In 
re Supervisors of Milford Tp., Somer- 
set County, 139 A. 623, 291 Pa. 46 
(election or appointment of township. 
supervisors). 


55. Battle v. Willcox, 122 S.E. 516, 
128 S.C. 500. 


56. See Mass. St. (1900) p 91 ¢ 
133 § 4 (extending civil service law 
to police force in Natick). 


57. Sweeney v. Bigelow, 88 NDE 
917, 202 Mass. 539. a 


[a] “Official ballot” as defined by 
St. (1907) p 633 c 560 § 1 means “a 
ballot prepared for any election, cau- 
cus, or primary by public authority 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 50] B. Town Meetings—1. In General.°’ Usu- 
ally the powers of a town, at least in the New Eng- 
land states, are exercised by vote of a town meeting 
or of the town council.®® The essential and distin- 
guishing characteristic of the town meeting form of 
government is that all the qualified inhabitants meet, 
deliberate, act, and vote in their natural and per- 
sonal capacities in the exercise of their corporate 
powers; each qualified inhabitant of the town hay- 
ing an indisputable right to vote upon every ques- 
tion presented, as well as to diseuss it.6° It exer- 
eises both legislative and executive functions.®? 
Both regular, annual, and special town meetings are 
subject to regulation by statute,®? not only as to 
the business to be transacted,*? but also as to the 
manner of conducting them.®* The authority to 
make such regulations may be delegated to local 
governmental bodies,*® such as county boards;** but 
the statute delegating such powers must be strictly 
followed, or the regulations made and actions taken 
under them will be void.*7 When the legislature 
empowers the board of supervisors to authorize the 
holding of the town meetings by election districts, 
it intends the town meetings, and not the town elec- 
tions, merely; and when the statute provides that 
the board of supervisors shall “prescribe the manner 
in which the town business shall be conducted in 
such districts, and the results ascertained and re- 
corded,” it intends that the whole of the town busi- 
ness shall be transacted in the district meetings, 
and that the results in each of them shall be so 
ascertained and recorded as that they may be col- 
lated and combined in such manner as to exhibit 
the result of the united action of the whole body 
of electors of the town.®§ Regularity in the organiza- 


and at public expense.” Sweeney v. 


Bigelow, 88 N.E. 917, 202 Mass. 539. infra §§ 54-61. 
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tion and action of the town meeting may be ques- 
tioned only in a direct proceeding instituted for 
that purpose.®® 


[§ 51] 2. Special Meetings—a. In General. Any 
of the powers conferred or duties imposed upon a 
township government can be exercised or performed 
as well at a special town meeting, called in accord- 
ance with the statute,7° as at the regular annual 
town meeting, unless it be that the exercise of such 
powers and duties is expressly restricted to such 
annual meeting.72 


[§ 52] b. Power To Call. The power of ealling 
a special meeting can be exercised only by officers 
having authority to do so.72, Usually under statutes 
authorizing the calling of special town meetings to 
transact any business relating to the town in respect 
to which the electors shall have a right to vote, a 
special meeting, in which only a limited number of 
electors can vote, is not permissible.’ 


[§ 53] c. Application. Where an application is 
a condition precedent to the calling of a special town 
meeting,’* it is essential to the validity of actions 
taken at such meeting that the application for the 
meeting shall have been made in conformity to stat- 
utory requirements,’® but substantial compliance may 
be regarded as sufficient,7® and mere surplusage will 
not vitiate the application."? 


Record of request. Where the statute provides 
for the calling of a special meeting on the filing of 
a request therefor by prescribed number of voters 
with the town clerk, who is to record such request, 
ite recording is ordinarily deemed directory mere- 
y.78 


asking for such meeting was filed, 
may be equivalent to a refusal to 
call the meeting within a reasonable 


58. Mandamus to compel calling 
of meeting for election of officers see 
Mandamus § 315 et sea. 


59. Pollard v. City of Norwalk, 
142 A. 807, 108 Conn. 145; In re Opin- 
sans the Justices, 154 A. 647, 51 R. 


60. In re Opinion -of the Justices, 
119 N.E. 778, 229 Mass. 601. 


61. Wood v. Town of Milton, 34 N. 
HW. 332, 197 Mass. 531. 


62. Lewis v. Eagle, 115 N.W. 361, 
135 Wis. 141. 


63. Lewis v. Eagle, supra. 


64. Parker v. People, 126 I1l.App. 
538 [aff 88 N.H. 282, 231 Ill. 478]. 


65. Evans v. Osgood, 18 Me. 213. 


66. Peo. v. Orleans County, 20 N. 
Y.S. 398, 65 Hun 481. 


67. Peo. v. Orleans County, supra. 
68. Peo. v. Orleans County, supra. 


[a] Rule applied.—An act of the 
supervisors, authorizing the electors 
of a town merely ‘‘to hold their town 
elections in the separate election dis- 
tricts of said towns,” is void. The 
term ‘town elections” is not synony- 
mous with “town meetings.” The 
election of the town officers is only a 
portion, and, it may be, a compara- 
tively unimportant portion, of the 
business to be done at the town meet- 
ing. Peo. v. Orleans County, 20 N.Y. 
S. 398, 65 Hun 481. 


69. Parker v. Peo., 126 Ill.App. 538 
[aff 83 N.E. 282, 231 Ill. 478]; State 
v. Lime, 23 Minn. 521. 


Notice of business to be transacted 
see infra §§ 55, 56. 


Place and time see infra § 57. 


71. Springer v. Logan Tp., 33 A. 
952, 58 N.J.Law 588. 


72. See cases infra this note. 


fa] Selectmen. — Cummings Vis 
Looney, 95 A, 19, 89 Conn. 557; Lyon 
v. Rice, 41 Conn. 245; Googins v. 
Gilpatrick, 158 A. 699, 181 Me. 23. 


[b] Town clerk.—State v.. Town 
of Lime, 23 Minn. 521; In re Opinion 
ong tire Justices, 154 A. 647, 51 RI. 
322. 


[c] Justice of peace.—(1) In some 
jurisdictions if the selectmen of a 
town unreasonably refuse to grant a 
petition to call a special meeting, a 
justice of the peace is authorized to 
call it. See Me. Rev. St. (1930) ¢ 5 
§ 4. (2) A meeting called by a justice 
of the peace without an unreasonable 
refusal by the selectmen to call a 
meeting, is illegal, and there cannot 
be an unreasonable refusal without 
a request. Allen vy. Hackett, 121 A. 
906, 128 Me. 106. (3) Where town 
treasurer resigned and selectmen ap- 
pointed treasurer, no ‘‘vacancy” ex- 
isted when petition to call special 
meeting to fill vacancy was presented 
to selectmen and selectmen did not 
“unreasonably refuse’ to call meet- 
ing. Googins vy. Gilpatrick, 158 A, 
699, 131 Me. 23. (4) The action of 
the town selectmen in calling a meet- 
ing to consider the repeal of a by- 
law at a date eleven weeks after a 
petition signed by seventy voters 


time so as to authorize a justice of 
the peace to call it. Walsworth v. 
Casassa, 106 N.E. 847, 219 Mass. 200. 


73. In re Opinion of the Justices, 
154 A. 647; 51), Rei. $22. 


74 See statutory provisions. See 
also Lyon v. Rice, 41 Conn. 245 (stat- 
ute providing that special meetings 
may be convened when the selectmen 
shall deem it necessary, or on appli- 
cation of a prescribed number of in- 
habitants qualified to vote in town 
meeting). 


75. Southard v. Bradford, 53 Me. 
389; Evans v. Osgood, 18 Me. 213; 
Loomis v. Rogers Tp., 18 N.W. 596, 53 
Mich. 135; McVichie v. Knight, 51 N. 
W. 1094, 82 Wis. 1387. 


76. Insley v. Shepard, 31 F. 869. 


[a] Use of the word “freeholders” 
instead of “qualified voters” did not 
affect the validity of the meeting. 
Lewis v. Eagle, 115 N.W. 361, 135 
Wis. 141. 


77. Lyon v. Rice, 41 Conn. 245. 


[a] Thus an application to calla 
town meeting for the filling of a va- 
eancy in the office of the town clerk, 
which unnecessarily designated the 
term for which the successor should 
be elected as a term less than the fuli 
unexpired term, is not defective for 
that reason, for the erroneous desig- 
nation may be disregarded as sur- 
plusage. Cummings y. Looney, 95 A. 
TOS) 89" Conns 557. 


7g. State v. Decatur, 17 N.W. 20, 
58 Wis. 291. 


120 [63 -C.J.] 

Duty to grant. Under some statutes the duty to 
grant an application made by the prescribed num- 
ber of qualified voters for a special meeting is manda- 
tory.7® The right of electors to demand the calling 
of a special town meeting is deemed a political one,*° 
and an insufficiency of funds will not excuse the 
nonperformance of the corresponding duty of the 
selectmen.*+ 


Determination of sufficiency. When the duty is 
imposed on an officer of making a call whenever 
the requisite written statement provided by stat- 
ute is filed in his office, whether it is such a state- 
ment as is therein provided, is a matter alone for him 
to determine, in the honest exercise of his best judg- 
ment upon the information before him, and such 
as may lawfully be presumed to be within his reach 
and possession.’ When the statement so filed is 
genuine, and correct in form, and there is some evi- 
denee, presumably at least, before the officer, call- 
ing for the exercise of his judgment, and nothing 
appears to affect the integrity of his conduct or the 
honesty of his decision, his determination in the 
matter is final and conclusive except upon a review 
by some competent tribunal, in a direct proceeding 
authorized by law.®* 


[§ 54] 8. Call, Warrant, or Notice—a. In General. 
Unless the time, place, and objects of a town meet- 
ing are fully prescribed by statute,®+ a proper call 
is necessary to the validity of its transactions.°> No- 
tice of all propositions to be considered, other than 
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the regular annual meeting.** However, a distine- 
tion has been made by some authorities between a 
vote taken at a regular annual meeting of the elec- 
tors and a vote taken at a special meeting, a notice 
being required only in the latter case.*7 The usual 
method of calling a.meeting is by warrant of the 
selectmen,®* or clerk,’® addressed to the constable®° 
or other person,®! stating the objects of the meet- 
ing,®? the time and place,®* should show that the 
clerk acted in his official capacity,®* and direct the 
giving of proper notice.®® Two or more distinct town 
meetings for distinct purposes may be called by the 
same warrant.2¢ Seals are not necessary to the 
validity of warrants.°* 


Adjourned ‘meetings, being merely a continuation 
of the original, require no new call or notice.®® 


Failure to give notice of “intention to call” town 
meeting, “whenever it is possible” under the require- 
ments of a local by-law, as distinet from the giving 
of notice of the meeting itself, does not invalidate 
the meeting.?® 


[§ 55] b. Statement of Business To Be Transacted 
—(1) Necessity. While the notice of the annual 
town meeting need not state the nature of the busi- 
ness properly to be transacted at such meeting,? 
or an adjournment thereof,? except when and to 
the extent required by statute,® the notice or warn- 
ing of a special meeting, or one called for a spe- 
cial purpose, must state the purpose and object of 
the meeting and the nature of the business to be 


the election of officers, is usually required even for 


79. Lyon v. Rice, 41 Conn. 245. 


80. Cummings v. Looney, 95 A. 19, 
89 Conn. 557. 


81. Cummings y. Looney, supra. 


22. State v. Town of Lime, 23 
Minn. 521. 


83. State v. Town of Lime, supra. 


84 Matter of Smith, 89 N.Y.S. 
1006, 44 Mise. 384; Warwick, etc., 
Water Co. v. Carr, 52.A. 1030, 24 R.I. 
226. 


85. Haggard v. Fay, 99 N.E. 365, 
255 Ill. 85; Eritz v. Crean, 65 N.E. 
832, 182 Mass. 433; Reynolds v. New 
Salem, 6 Metc. (Mass.) 340. 


[a] Financial town meeting.—Un- 
der Gen. L. (1909) ce 47 §§ 1-6, pro- 
viding for the holding of annual town 
meetings and called meetings at the 
request of the town council or 
electors, a financial town meeting is 
within the class of called meetings, 
and must be called in the statutory 
manner, and a financial town meeting 
not so called has no authority to levy 
a tax. Cole vy. Warwick & Coventry 
Water Co., 87 A. 307, 35 RI. 511. 


[b] Resolution adopted at one 
meeting stating that no notice was 
given of a former meeting is no evi- 
dence that any resolution was passed 
on the former occasion or that no 
notice was given of the former meet- 


ing. Peo. v. Parker, 83 N.E. 282, 231 
Tll. 478. 
86. Peo. v. Bainbridge, 56 N.Y.S. 


64, 26 Misc. 220. 


87. Hodgkin v. Fry, 33 Ark. 716; 
Smith v. Crittenden, 16 Mich. 152; 
Marchant v. Langworthy, 6 Hill (N. 
et 646; Phillips v. Albany, 28 Wis. 
341. 


88. Com. v. Smith, 132 Mass. 289; 
Reynolds v. New Salem, 6 Metc. 
(Mass.) 340. 


89. Marden v. Champlin, 22 A. 938, 
17, RAL. 423. 


$0. Baldwin v. North Branford, 32 
Conn. 47. 


91. Baldwin v. North Branford, 
Supra (in Connecticut only a general 
notice of the meeting is required and 
it is not necessary that the warning 
of the town meeting be addressed to 
any person). 


92. Smith v, Abington Sav. Bank, 
50 N.E. 545, 171 Mass. 178. See also 
infra §§ 55, 56, 


93. See infra § 57. 

94. McVichie v. Knight, 51 N.W. 
1094, 82 Wis. 1387. 

95. See infra §§ 55, 57. 

96. Ford v. Clough, 8 Me. 334, 23 
Am.D. 513; Craigie v. Mellen, 6 
Mass. 7. 


97. Bucksport vy. Spofford, 12 Me. 
ie Colman y. Anderson, 10 Mass. 
oO. 


98 Canton v. Smith, 65 Me. 203. 


99. See Beals vy. James, 54 N.RE. 
245, 173 Mass. 591. 


in) Thorp’ vy. King, 42) MApp. 513: 
See Lonsdale Co. v. Taft, 84 A. 795, 
34 RI. 496 (construing Act [1856] § 
ewe to the town of Cumber- 
and). 


[a] Election of officers.—The 
number and kind of officers to be 
elected at the annual town meeting 
being specified in the statute the sub- 
ject of their election need not be in- 
cluded in the notice. Bedard vy. Cun- 
neen, 149 A. 890, 111 ‘Conn. 338. 


transacted thereat.* 


If the statute provides that 


2. Schoff v. Bloomfield, 8 Vt. 472. 
3. See infra text and note 5. 


4. U.S.—Bloomfield  v. Charter 
Oak Bank, 7 S.Ct. 865, 121 U.S. 121, 30 
L.Ed. 928. 


Conn.—Bedard vy. Cunneen, 149 A. 
890, 111 Conn. 338; Woodward v. 
Reynolds, 19. A. 511, 58= Conn. 486; 
Willard v.-Killingworth Borough, 8 
Conn. 247. , 


Ill— Haggard v. Fay, 99 N.B. 365, 
255 Tl. 8b: : 


_Me.—Bessey v. Unity Plantation, 
Nora 342; Cornish v. Pease, 19 Me. 
84. 


pe ae ae v. Quincy, 11 Cush. 


Mich.—Smith  v. 
Mich. 152. 


N.H.—Gordon vy. Clifford, 28 N.H. 
awe Brackett v. Whidden, 3 N.H. 


N.Y.—Oyster Bay v. Harris, 47 N.Y. 
S. 510, 21 App.Div. 227. 


R.I.—Warwick, ete, Water Co. v. 
Carr, 52, A. 1080, 24 R-T. 122'6. i 


Wis.—Tuttle v. Weston, 17 N.Ww. 12, 
59 Wis. 151. 


[a] “Financial” meeting.—Under 
Gen. L. (1909) e 47 §§ 1-6 authoriz- 
ing called town meeting on request of 
the town council or electors, and re- 
quiring notice thereof, a financial 
town meeting is within the class of 
called meetings and must be called 
as prescribed by statute. Cole. v. 
Warwick & Coventry Water Co., 87 
A307; 03> pele nodal 


[b] Fixing date of future financial 
meeting.—Under a statute authoriz- 
ing the calling of town meetings and 


Crittenden, 16 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the warrant shall specify the business to be trans- 
acted, no business can be had which is not so speci- 


fied.® 


' At an adjourned meeting any business that was 
included in the original call may be transacted.* 
On the other hand nothing can be transacted at 
any adjourned meeting unless it could have been 
transacted at the original called meeting.” 


[§ 56] (2) Sufficiency. Requirements for notice 
of business to be transacted receive a liberal con- 
struction,® and it is only necessary that the gen- 


eral subject matter of the business 


requiring notice to the electors of the 
business proposed to be transacted, a 
financial town meeting has no author- 
ity to adopt a by-law fixing the date 
of future financial town meetings, 
where neither the request by the 
town council for the meeting nor the 
warrant by the clerk stated that the 
purpose of the meeting was to pass 
a vote relative to the date of future 
financial town meetings. Cole v. 
Warwick & Coventry Water Co., 87 A. 
ROM ere Mai Sal: 


{c] Setting aside by-law.—The 
deliberations of a town meeting be- 
ing confined to the articles in the 
warrant, a by-law, which within the 
township has the force of law, can- 
not be overriden at the behest of a 
majority of the voters present, in the 
absence of an article in the warrant 
under which such action can be tak- 
en. Loring v. Inhabitants of Town 
of Westwood, 130 N.E. 85, 237 Mass. 
545. 


5. Neill v. Ward, 153 A. 219, 103 
Nase rely 


6 Canton v. Smith, 65 Me. 203; 
Farrar v. Perley, 7 Me. 404; Reed v. 
Acton, 117 Mass. 384. 


7. Neill v. Ward, 153 A. 219, 103 
Wt. -Li7- 


8. Bull v. Warren, 36 Conn. 83; 
Marden v. Champlin, 22 A. 938, 17 R. 
I. 423. 


9. Conn.—Benham vy. Potter, 58 A. 
735, 77 Conn. 186. 


Me.—Inhabitants of Argyle v. Hast- 
ern Trust & Banking Co., 134 A. 164, 
125 Me. 370; Canton v. Smith, 65 Me. 
203; Belfast, etc., R. Co. v. Brooks, 60 
Me. 568; Cornish v. Pease, 19 Me. 184; 
Davenport v. Hallowell, 10 Me. 317. 


Mass.—Com. v. Wentworth, 12 N.E. 
845, 145 Mass. 50; Matthews v. West- 
borough, 131 Mass. 521; Sherman v. 
Torrey, 99 Mass. 472; Grover v. Pem- 
broke, 11 Allen 88; Alden v. Rounse- 
ville, 7 Metc. 218; Rand v. Wilder, 11 
Cush. 294; Avery v. Stewart, 1 Cush. 
496. 


N.H.—Converse v. Porter, 45 N.H. 
885; Tucker v. Aiken, 7 N.H. 113. 


Vt.—Hickok v. Shelburne, 41 Vt. 
409; Alger v. Curry, 40 Vt. 437; Kitt- 
redge v. Walden, 40 Vt. 211; Blodgett 
v. Holbrook, 39 Vt. 336; Hunneman v. 
Jamaica Fire Dist. No. 1, 37 Vt. 40. 


[a] Tlustrations.—(1) A warrant 
for meeting to choose town agent, 
with authority to hire money if nec- 
essary, for the ensuing year is not 
ordinarily insufficient in that it does 
not specify the amount to be hired, the 
purposes for which the money is to 
be hired, the terms, etc. Inhabitants 
of Argyle v. Eastern Trust & Bank- 
ing Co., 134 A. 164, 125 Me. 370. (2) 
Under an article in the warrant for 
meeting ‘to see what sum of money 
the town will vote to raise and ap- 
propriate as a gratuity to” a railroad 


TOWNS 


[63 C.J.] 121 


be deseribed with reasonable certainty in order to 
authorize actions upon all propositions that are prop- 


erly,® or even incidentally,!° embraced within it. But 


leading. 
to be transacted 


company, to build a railroad, “said 
road to be completed on or before” 
the day specified, the town may law- 
fully vote a gratuity upon condition 
that the road “be completed in a rea- 
sonable time.” Sawyer v. Man- 
ehester; eter, Rr Conc 2nNihaw Lodi 
Am.S.R. 541. (3) Article in warrant 
of meeting to ratify contract for re- 
pair of roads, disclosing date and sub- 
ject-matter of contract, parties to it, 
and officers who undertook to make 
it on part of town, and pendency of 
litigation concerning it, was sufficient 
to present subject fully to town. 
Twombly v. Selectmen of Billerica, 
159 N.E. 630, 262 Mass. 214. (4) 
Warning of meeting to consider re- 
turn to ex-treasurer of money paid 
by him to make good deficiency in 
town deposit fund, referring to such 
sum as “loan,’ may be _ sufficient. 
State v. Atchison, 135 A. 456, 105 
Conn. 315. (5) One article in a warn- 
ing of a meeting of defendant fire dis- 
trict read as follows: “To see if the 
district will vote to purchase a fire 
engine, hooks, and ladders, and buck- 
ets, or any portion thereof, for pro- 
tection against fire, and to raise mon- 
ey to defray the expense of the same, 
or for any other purpose.” At the 
meeting it was voted, among other 
things, “to choose an agent to pur- 
chase whatever of fire apparatus the 
district may vote to buy;” ‘‘that $500, 
be appropriated to defray the expens- 
es and preparation of suitable fire ap- 
paratus for the use of this fire dis- 
trict; and it was further voted, “that 
the agent be instructed to expend a 
sum not to exceed $1,000, which shall 
include fire apparatus and reservoirs, 
and all things necessary for the pro- 
tection of the district from fire.” The 
plaintiffs had. a copy of the proceed- 
ings of this meeting. Held, that the 
article in the warning was sufficiently 
definite and certain to support the 
votes. Hunneman v. Jamaica Fire 
Dist..No. 25537 “Vit. 40. 


[b] One of the objects being the 
election of grand jurors in accord- 
ance with the statute it is (1) unnec- 
essary for the warning to state num- 
ber of grand jurors to be elected. 
Bedard v. Cunneen, 149 A. 890, 111 
Conn. 338. (2) And a statement of 
number of grand jurors to be elected, 
different from customary number re- 
quired by statute, is ineffective. 
Bedard v. Cunneen, supra. 


[c] Notice to consider proposition 
as permitting vote to authorize con- 
tract.—A notice to consider the prop- 
osition of a water company as to lay- 
ing a water main by a cemetery au- 
thorized a vote empowering select- 
men to contract with the company to 
lay such main. Portland Water Co. v. 
Town of Portland, 118 A. 84, 97 Conn. 
628. 


[a] Article to hear report of any 
committee heretofore chosen, etc.— 
A warrant for a meeting “to hear the 
report of any committee heretofore 
chosen and pass any vote in relation 


the language of the call cannot be construed to in- 
clude propositions that are excluded either expressly 
or by clear implication;+! nor ean force or effect 
be given to expressions so general as not to convey 
notice of the subjects to which they relate.1? 
other words the statement of the purposes or ob- 
jects of the announced meeting must not be mis- 
A separate article is not necessary for 
every separate item of business;1* nor does it mat- 
ter that different propositions stated require dif- 


In 


to the same,” is sufficient to enable 
the meeting to vote sums recommend- 
ed by a committee appointed at a 
former meeting, the warrant for 
which fully set forth the business to 
be brought before it. Fuller v. Gro- 
ton, 11 Gray (Mass.) 340. 


10. Cornish v. Pease, 19 Me. 184; 
Com. v. Wentworth, 12 N.E. 845, 145 


Mass. 50; Pittsburg v. Danforth, 56 
INE 272. 
[a] Ordinary means to accomplish 


object is included in statement of the 
object itself. Hadsell v. Hancock, 3 
Gray (Mass.) 526. 


11. Drisko v. Columbia, 75 Me. 73. 
12.. Evans v. Osgood, 18 Me. 213. 
[a]. Provision that warrant shall 


contain each article to be acted upon 
requires a specific statement of each 
item of business, and transactions 
cannot be upheld under the general 
language of the call ‘‘to transact any 
other business said proprietors may 


think proper when met.” Evans vy. 
Osgood, 18 Me. 213. 
[b] Acceptance of a _ statutory 


power or privilege requires specifica- 
tion of the passage of the law in the 
warrant or call. Locke v. Lexington, 
122 Mass. 290. 


[c] Article to act upon report of 
any committee, etc.—An article in 
the warrant for a meeting, ‘‘to choose 
a committee, or to hear and act upon 
the report of any committee the town 
may think proper, when assembled,” 
is not sufficiently specific to author- 
ize the choice of a committee to dis- 
continue a portion of a town way, and 
set off the land to a private individ- 
ual. Wood v. Inhabitants of Quincy, 
11 Mass. 487. 


13. Drisko v. Columbia, 75 Me. 73. 


[a] Rule applied.—Where a town 
clerk posted six notices of an annual 
town meeting, which notices made no 
reference to the question of build- 
ing a town hall, and later corrected 
three of these notices in such respect, 
but left the other three as they were, 
the effect of the notices was confus- 
ing and misleading, and there was no 
sufficient compliance with the require- 
ments of a statute that notice of the 
time and place of holding the annual 
town meeting shall be given by post- 
ing notices in three places and of a 
statute, providing that, whenever it is 
desired to build a town hall and the 
requisite request is filed, a notice that 
the question of building a town hall 
will be brought up in the annual town 
meeting shall be included in the no- 
tice of such meeting. Haggard v. 
Fay, 99 N.E. 365, 255 Ill. 85. 


[b] Proposition to vote same 
pounty will not authorize voting a 
larger bounty. Austin v. York, 57 
Me. 304. $ 


14. Brown vy. Winterport, 9 A. 844, 
79 Me, 305. 
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ferent majorities for their adoption.‘® If the propo- 
sition stated is one that is likely to require the 
raising?® or appropriation’? of money, no separate 
statement of these matters is necessary; but a state- 
ment of a proposition to vote a tax for a certain 
purpose does not authorize a vote to borrow money 
for such purpose.t® Where the object is stated to 
be to choose all necessary officers, it will include not 
only all officers whose election is directed by law,*® 
but also all special officers who may be deemed neces- 
sary to carry out the ordinances of the town;*° and is 
sufficient to authorize the delegation of the elec- 
tion of school officials to school districts.?4 State- 
ments of propositions to change school districts are 
liberally construed.22, Where a warrant properly in- 
dicates the subject of deliberations by the electors, 
that its language is such as to seemingly restrict 
their action within narrower limits than those pre- 
seribed by the statute will not ordinarily be fatal as 
the electors will be free to follow the statute.?* 


[§ 57] c. Statement of Time and Place. Ordi- 
narily the notice of a town meeting should state 
the time and place of the meeting.?* It is essential 
to the validity of a town meeting that the place and 
time stated in the call shall be correct.?® 
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- 1g§ 56-60 . 


[§ 58] d. Time of Notice. Where the length of 
notice is preseribed by statute,?® or, in the ab- 
sence of statutory regulations, by reasonable town 
ordinance,2? failure to comply with such require- 
ments as to notice is fatal to the validity of the meet- 
ing.28 If no time is prescribed, reasonable notice 
must be given.2? Where notice is required to be 
given a certain number of days before the meeting, 
time is usually computed by including the day on 
which notice is given and excluding the day of the 
meeting.*° 


[§ 59] e. Service or Publication—(1) In General. 
The service or publication of the notice of a town 
meeting should comply with the statutory require- 
ments.?1 Notice of the time and place to which 
adjournment is made should be left at the original 
place;32_ but it has been held that failure to leave 
such notice does not invalidate actions of the ad- 
journed meeting, where it does not appear that any 
one was misled by such neglect.?* 


[§ 60] (2) Posting.24 Notice may be properly 
given by the posting of either the original war- 
rant?® or an attested copy thereof*® at such places 
as required by statute or town ordinance, as at the 


15. Canton v. Smith, 65 Me. 208. the statute providing for a oe os 1094, 82 Wis. 137. 
“three or more assessors,” cou no ss 
henge Be oe Ceeele ae ele thus circumscribe the action of the 26. See statutory provisions. 
see een ee voters, since the latter were free to 27. Jones v. Sanford, 66 Me. 585. 


field, 138 Mass. 286; Westhampton -v. 
Searle, 127 Mass. 502; Torrey v. Mill- 
bury, 21 Pick. (Mass.) 64. 


[a] Bule applied.—An article in a 
warrant for a meeting “to see what 
action the town will take in regard to 
some system of sewerage, and raise 
and appropriate money for the same” 
will warrant a vote of the town to 
borrow money for the construction of 
the sewer. Smith v. Abington Sav. 
Bank, 50 N.E. 545, 171 Mass. 178. 


17. Grover v. Pembroke, 11 Allen 
(Mass.) 88; Blackburn v. Walpole, 9 
Pick. (Mass.) 97. 


18. Atwood v. Lincoln, 44 Vt. 332. 
But see Smith v. Abington Sav. Bank, 
50 N.E. 545, 171 Mass. 178 (holding 
that a vote to borrow money for the 
construction of a sewer is author- 
ized by an article in a warrant ‘“‘to see 
what action the town will take in re- 
gard to some system of sewerage, 
and raise and appropriate money for 
the same”). 


gars Deane v. Washburn, 17 Me. 
20. Spear v. Robinson, 29 Me. 531; 


Sherman vy. Torrey, 99 Mass. 
Baker v. Shephard, 24 N.H. 208. 


_. 21. Kingsbury v. Quincey Centre 
School-Dist., 12 Metc. (Mass.) 99. 


22. Alden. v. Rounseville, 7 Metc. 
(Mass.) 218; Child v. Colburn, 54 N. 
H. 71; Converse v. Porter, 45 N.H. 
385; Hall v. Calais School Dist. No. 
3, 46 Vt. 19; Wyley v. Wilson, 44 Vt. 
404; Weeks v, Batchelder, 41 Vt. 317; 


472; 


Ovitt v. Chase, 37 Vt. 196; Moore y. 
Beattie, 33 Vt. 219. 
23. Inhabitants of Brownville v. 


U. S. Pegwood & Shank Co., 123 A. 
170, 123 Me. 379. 


[a] Warrant unduly restricting 
number of officers to be elected.—Se- 
lectmen: who issued a warrant read- 
ing, “To choose three assessors,” in- 
stead of following the language of 


elect aS many assessors as they saw 
fit, and by electing three they indi- 
cated the number of their choice, and 
such assessors were legally elected. 
Inhabitants of Brownville v. reise 
es & Shank Co., 123 A. 170, 123 
Me. 379. 


24. McVichie v. Knight, 51 N.w. 
1094, 82 Wis. 137. 


[a] Warrant giving date for meet- 
ing as to day and month, but not 
year, was sufficient. Gerry v. Her- 
rick, 32 A. 882, 87 Me. 219. 


[b] Specification of place held suf- 
ficient.—(1) Under some statutes no- 
tices of submission to voters of prop- 
osition of raising money to construct 
a town hall, which stated that the 
question would be voted on at the 
biennial meeting of the town, to be 
held on a date specified, sufficiently 
states the place where the town meet- 
ing would be held, where such town 
meeting is held at the same time and 
place as the general election, notices 
of which general election were pub- 
lished as required by Election Law. 


Application of Citizens’ Independent 


Party of Town of Irondequoit, Mon- 
roe County, 225 N.Y.S. 24, 130 Misc. 
734. (2) A warrant calling the an- 
nual meeting at a certain hall is not 
defective merely because it did not 
state that the hall was located in the 
town, where it served its purpose of 
notifying the inhabitants, and they 
were not misled. Allen v. Hackett, 
121 A. 906, 123 Me. 106. 


[c] Specification of place when 
unnecessary.—Specification of place 
of meeting is not necessary if by cus- 
tom town meetings are held at a par- 
ticular place. Bedard v. Cunneen, 
L409 Bevo, Lia. }COMmeRa Sse 


25. McVichie vy. Knight, 51 N.W. 
1094, 82 Wis. 137. 


[a] Naming more than one place 
for the meeting makes the notice de- 
fective. McVichie v. Knight, 51 N.w. 


[a] Requiring three months’ no- 
tice for an ordinary town meeting is 
unreasonable and void. Jones v. 
Sanford, 66 Me. 585. 


23. Pollard v. City of Norwalk, 142 
A. 807, 108 Conn. 145; Locke v. Lex- 
ington Selectmen, 122 Mass. 290; 
MeVichie v. Knight, 51 N.W. 1094, 82 
Wis. 137; Hubbard v. Williamstown, 
21 N.W. 295, 61 Wis. 397. 


[a] Thus (1) falling short a sin- 
gle day has been held fatal.. Pollard 
v. City of Norwalk, 142 A. 807, 108 
Conn. 145. (2) Notice twenty-one 
days before the meeting bad, where 
the statute prescribed “not more than 
twenty” days. McVichie v. Knight, 
51 N.W. 1094, 82 Wis. 137. 


29. Rand v. Wilder, 
(Mass.) 294. 


11 Cush. 


[a] Seven days has been held rea- 
sonable. Rand y. Wilder, 11 Cush. 
(Mass.) 294. 


30. Pratt v. Swanton, 15 Vt. 147. 


{a] Same rule applied where stat- 
ute requires notice “at least five days 
inclusive before the meeting is to 
be held.” Brooklyn Trust Co. v. 
Hebron, 51 Conn. 22. 


[b] Where notice is required a 
certain number of days “before the 
day of meeting,’ both the day of post- 
ing and the day of meeting are ex- 
eluded. Osgood v. Blake, 21 N.H. 550. 
See also Time § 26 et seq. 


31. See infra this section and § 60, 
and generally Notice §§ 58-82. 


32. Chamberlain v. Dover, 13 Me, 
466, 29 Am.D. 517, 


Ss. Wisconsin Cent. R. Co. v. Ash- 
land County, 50 N.W. 9387, 81 Wis. 1. 


84. Generally see Notice § 74. 


35. Norris v. Haton, 7 N.H. 284; 
Brewster v. Hyde, 7 N.H. 206. 


386 Brown v. Witham, 51 Me. 29. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ve 


§§ 60-61] 


town hall,*’ or at the place of meeting,?® or at a 
certain number of public places.2® Such provi- 
sions have been construed to require posting, not only 
at the place named, but also in a position where 
the notices are likely to be seen.4® In absence of 
statute notice of change in place of holding the an- 
nual meeting is not required to be posted in the 
townhouse, or any place other than that men- 
tioned in the call for the annual meeting.*! A stat- 
ute requiring an officer to post notices does not 
require him to do so in person.?? 


Proof of posting.t? Where the law does not pre- 
seribe the method by which the posting of notices 
of town meetings shall be evidenced any competent 
evidence may be sufficient to establish the jurisdic- 
tional fact of posting.t4 After a meeting has been 
held, it will be presumed, in the absence of evidence 
to the contrary, that notices were properly posted.*® 
And after the lapse of many years presumption 
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will be indulged that a warrant for a town meet- 
ing, shown to have been properly posted, remained 
posted during the time required by law.*® 


[§ 61] f. Return. Where the statutes do not re- 
quire a constable to make a return to the elerk 
after posting the warrant for the annual meeting, 
the failure of the constable to conform to a gen- 
eral custom to make such a return will not ordi- 
narily be a vital defect.47 In the absence of stat- 
ute or ordinance prescribing the manner in which 
notice of meetings shall be given and what the 
officer’s return shall contain it is not necessary for 
the return to state the manner in which notice was 
given.*® But where the statute or ordinance par- 
ticularly prescribes what the return shall contain, 
the requirements must be strictly followed or the 
meeting will be invalid.*® 


Signature and date. The return should be signed 


i ae? 
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37. Briggs v. Murdock, 13 Pick. 
(Mass.) 305. 


[a] Necessity of snch posting.— 
The requirement as to posting a copy 
of the warrant for the annual meet- 
ing is met when the attested copy of 
the warrant is posted in a public and 
conspicuous place in the town, and 
there is no legal requirement that it 
Should be posted at the townhouse. 
Vai v. Hackett, 121 A. 906, 123 Me. 


38. Osgood v. Blake, 21 N.H. 550. 


[a] Where town hall has been 
burned, notice at the place of meet- 
ing is sufficient. Com. vy. Sullivan, 42 
N.E. 566, 165 Mass. 183. 


39. Brown v. Witham, 51 Me. 29; 
Matter of Smith, 89 N.Y.S. 1006, 44 
Mise. 384. : 


[a] Meeting house is prima facie 
a public place for posting notices. 
Scammon v. Scammon, 28 N.H. 419. 


{b] Posting in the usual places is 
not necessarily included in a require- 
ment of posting in public places. 
Stoddard v. Gilman, 22 Vt. 568. 


40. Christ’s Church v. Woodward, 
26 Me. 172; Osgood v. Blake, 21 N.H. 
550 (holding insufficient a _ notice 
posted on the inside of the door of 
the place of meeting, the door being 
kept closed and locked from the time 
of posting until the time of meeting). 


. 41. Allen vy. Hackett, 121 A. 906, 
123 Me. 106. 


42. Phillips v. Albany, 28 Wis. 341. 
43. Generally see Notice § 75. 


44. Lewis v. Town of Eagle, 115 
N.W. 361, 135 Wis. 141. 


[a] Rule applied.—(1) It is com- 
petent to show the fact of posting in 
the proper places of notices of a spe- 
cial town meeting by the copy of the 
notice filed in the office of the town 
clerk, together with the indorsement 
thereon, signed by the town clerk, 
stating that it was a copy of a notice 
of a special town meeting, of which 
three were posted in three of the 
most public places of the town on a 
designated date, together with oral 
evidence of the clerk that he posted 
the notices and that the places of 
posting were public places. Lewis v. 
Town of Hagle, 115 N.W. 361, 135 
Wis. 141. (2) That the annual meet- 
ing of the legal voters of a town was 
held at the time and place specified 
in a warning therefor 15 days after 
its recording, and that officers were 
elected and business was transacted 
pursuant to the articles therein, is 


-Nelson v. Pierce, 6 N.H. 


prima facie evidence that the warn- 


}ing was posted as required by law. 


Bixby v. Roscoe, 81 A. 255, 85 Vt. 105. 
45. State v. Lime, 23 Minn. 521. 
46. Schoff v. Gould, 52 N.H. 512. 


47. Allen v. Hackett, 121 A. 906, 
123 Me. 106. 


[a] Nonconformity to custom not 
harmful.—Failure to conform there- 
to is not vital and could not be harm- 
ful, where the warrant, with the offi- 
cer’s return thereon, was at the meet- 
ing, and appears of record, and no 
public interest was defeated by its 
retention by the constable, and it fur- 
ther appears that the town clerk did 
not attend the meeting. Allen v. 
Hackett, 121 A. 906, 123 Me. 106. 


48. Bucksport v. Spofford, 12 Me. 
487; Cottrill v. Myrick, 12 Me, 222 
[overr Tuttle vw. Cary, 7 Me. 426]; 
Ford v. Clough, 8 Me. 334, 23 Am.D. 
513; Rana v. Wilder, 11 Cush. (Mass.) 
294; Houghton v. Davenport, 23 Pick. 
(Mass.) 235; Briggs v. Murdock, 13 
Pick. (Mass.) 305. 


49. Hamilton v. Phipsburg, 55 Me. 
193; Fossett v. Bearce, 29 Me. 523; 
Christ’s Church v. Woodward, 26 Me. 
172; State v. Williams, 25 Me. 561; 
194; Cardi- 
gan v. Page, 6 N.H. 182. 


[a] Posting of attested copy of 
warrant.—Under a statute requiring 
that notice of town meetings shall be 
given “by posting up an attested copy 
of the warrant in some public and 
conspicuous place in said town, seven 
days before the meeting, unless the 
town has appointed, by vote, in legal 
meeting, a different mode,” a party 
desiring to establish the legality of a 
township meeting must either show 
by the return upon the warrant call- 
ing the meeting that an attested copy 
thereof was posted up in some pub- 
lic and conspicuous place in the town 
where the meeting was to be held, or 
else that the meeting was called in 
accordance with a different mode pre- 
scribed by a vote of the town at a 
legal meeting. Clark vy. Wardell, 55 
Me. 61 


[b] Showing as to posting in con- 
spicnous place.—(1) Where statute 
requires posting in some public and 
conspicuous place a return. certify- 
ing to a posting in a ‘public place” 
is not sufficient. Bearce v. Fossett, 
34 Me. 575. (2) The only competent 
evidence of the posting of copies of 
warrants for a town meeting in pub- 
lic and conspicuous places, as re- 
quired by the statute, is the officer's 


return of the warrant. Bliss v. 
Blaisdell, 87 A. 374, 110 Me. 527; 
Blaisdell v. Inhabitants of Town of 
York, 87 A. 361, 110 Me. 500. | (3) And 
a constable’s return upon warrants 
for ward meetings is fatally defec- 
tive, and cannot be made the basis of 
a legal town or city meeting, where 
it fails to state that they were post- 
ed in public and conspicuous places. 
Bresnahan v. Sherwin-Burill Soap Co., 
79 A. 376, 108 Me. 124. (4) But under 
a statute requiring an attested copy 
of the warrant for town meetings to 
be posted in a public and conspicuous 
place in the town and requiring the 
person who notifies the meeting to 
make return on the warrant, stating 
the manner of notice and the time 
when it was given, where the return 
showed the posting of the notice, in 
places known as a matter of common 
knowledge to be public and con- 
spicuous, the failuré of the return to 
recite that such places were public 
and conspicuous places did not render 
it defective. Bliss v. Blaisdell, su- 
pra; Blaisdell v. Inhabitants of Town 
of York, supra. 


[ec] Illustrations of sufficient re- 
turn.—A constable’s return on a war- 
rant for a town meeting, showing that 
the inhabitants of the town were le- 
gally and seasonably notified, by a 
duly appointed and qualified consta- 
ble of the town, to assemble at the 
time and place and for the purposes 
mentioned in the warrant, is ordi- 
narily sufficient in an action by the 
town to recover taxes assessed 
against defendant. Inhabitants of 
Brownville v. U. S. Pegwood & Shank 
Co., 123 A. 170, 123 Me. 379. 


[d] Return by officer that he 
“caused” notice to he posted is suffi- 
cient compliance with a statute di- 
recting that town meetings shall be 
notified by the person to whom the 
warrant is directed, and that the per- 
son who notifies the meeting shall 
make return on the warrant. Parker 
v. Titcomb, 19 A. 162, 82 Me. 180. 


[e] Indefiniteness as to Gate of 
service.—In an action by town to re- 
cover taxes assessed against defend- 
ant, the latter could not successfully 
contend the constable’s return on the 
warrant for a town meeting was in- 
definite by reason of dates given as 
to service where both dates given as 
the date of service were more than 
the prescribed period for giving no- 
tice before the day of ‘meeting. In- 
habitants of Brownville v. U. S. Peg- 
wood & Shank Co., 123 A. 170, 123 Me. 
379. 
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by the officer in his official capacity ;>° but it may 
bear date any time after notice and before the 
meeting,® or even the day of the meeting.°* 


Amendment. The return may be amended at any 
time by the officer while yet in office,°* or even after- 
ward, upon satisfactory evidence shown to the court 
of the correctness of the amendment.®* An amend- 
ment of a return to a warrant for a town meeting 
is usually required to be on oath.°° 


[§ 62] 4. Place and Time of Holding®*—a. In 
General. A town meeting must be held at the place,** 
and kept open during the time,°* prescribed by 
statute or valid local ordinance.®® Under some stat- 
utes the fixing of the time and place of holding 
the annual meeting is the duty of the selectmen.*°® 
Where the time and place is authorized to be fixed 
by the warrant or notice, the meeting must be held 
at the time and place so fixed.®* 


Place. Usually the town hall, if there is one, is 
the place for holding town meetings ;°? but the mat- 
ter may be regulated by specific statutory provi- 
sion.£2 In some of the New England states cer- 
tain usages, or customs have developed as to town 
meetings, as for instance that where there is a 
town hall in a town, town meetings for business 
purposes, as distinguished from election purposes, 
are there held.** However, the selectmen of a town, 
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acting in good faith, may call and hold the annual 
meeting in a hall other than the townhouse where 
the hall chosen is larger, and it is obviously neces- 
sary to have a larger audience room to consider the 
business interests of the town.®® “At” a building 
named means in the building;®* but the meeting 
may, by unanimous consent, be held just outside.®’ 


Not outside town. Town meetings must be held 
within the territorial limits of the town.®* And 
town meetings held outside of the town are illegal, 
even though those holding the same go into the 
town for the purpose of adopting the proceedings 
had.®® 


Time. Under other statutes the board of super- 
visors may, within certain limits, fix the time for 
the holding of the annual or biennial town meet- 
ing.7° In the absence of any statutory prohibition 
the annual or biennial town meeting may be held 
in the spring.*1 A statute in effect providing that 
town officers should not be elected in even years, 
does not prohibit the holding of town meetings in 
such years.72 Provisions as to the time of holding 
the annual town meeting do not, as a rule, govern 
the time for holding called meetings.** 


[§ 63] b. Adjourned Meeting. A town meeting 
may be adjourned to another time and place, through 
exercise of inherent power, by action of the meet- 


50. Com. v. Shaw, 7 Metc. (Mass.) 58. Frantz v. Patterson, 123 Ill.( [a] Revocation of appointment of 
52. App. 13. election inspectors.—Under some 
: statutes, a meeting of the town board 

[a] Sufficient signature.—A _ re- [a] Under New York statute pro- es Aas 2 3 
« “ 5 ” aaneter « er yoke an appointment of electien 
turn signed “EK. Foster, constable, viding that “town meetings shall be inspectors and to appoint others, held 


without the name of the town is suf- 


ficient. Com.,.v. ‘Shaw, “%° Metc: 
(Mass.) 52. 
51. Bucksport v. Spofford, 12 Me. 


487; Williams v. Lunenburg School 
Dist. No. 1, 21 Pick. (Mass.) 75, 32 
Am.D, 243. 

5@. Ford v. Clough, 8 Me..334, 23 
Am.D, 513. 


53. Kellar v. Savage, 17 Me. 444; 


Thayer v. Stearns, 1 Pick. (Mass.) 
109. 
[a] Manner of posting.—A return 


purporting to describe the manner in 
which a warrant for a town or city 
meeting was posted may be amended 
according to the facts. Bresnahan 
v. Sherwin-Burill Soap Co., 79 A. 376, 
108 Me. 124. 


54, Bean v. Thompson, 19 N.H. 
290, 49 Am.D. 154. 
55. Blaisdell v. Inhabitants of 


Town of York, 87 A. 361, 110 Me. 500. 


{a] Thus under a statute provid- 
ing that, when omissions or errors 
exist in the returns of warrants for 
town meetings, they shall be amend- 
ed on oath according to the fact by 
the officer whose duty it was to make 
them correctly, an amendment of a 
constable’s return of the warrant for 
’ a special town meeting was a nullity 
where not made on oath. Bliss v. 
Blaisdell, "37 A. 374, 110 Me. 527; 
Blaisdell v. Inhabitants of Town of 
York, 87 A. 361, 110 Me. 500. 


56. WNotice of see supra § 57. 


57. Erantz v. Patterson, 123 IIl. 
App. 13; Auditor-Gen. v. Duluth, ete., 
R.°Co., 74 N.W. 505, 116 Mich. 122. 


[a] Votes cast elsewhere should 
be rejected. State v. Doyle, 54 N.W. 
1012, 84 Wis. 678; State v. Water- 
bury, 48 N.W. 424, 79 Wis. 207. 


kept open for the purposes of voting 
in the daytime only, between the ris- 
ing and setting of the sun,’ a meeting 
may be kept open from sunrise to 
sunset, but it is not necessary that 
it should be. Peo. v. Martin, 5 N.Y. 
22; Peo. v. Austin, 46 N.Y.S. 526, 20 
App.Div. 1. 


59. Peo. v. Weeks, 68 N.E. 251, 176 
N.Y. 194. 


60. Allen v. Hackett, 121 A. 906, 
123 Me. 106. 


61. Chamberlain v. Dover, 13 Me. 
466, 29 Am.D. 517. 


62. Allen v. Hackett, 121 A. 906, 
123 Me. 106. 


63. See State v. Davidson, 32 Wis. 
114 (statutory requirement that the 
annual meeting in each town shall be 
held at the place where the last one 
was held, unless the holding thereof 
at some other specified place has been 
“ordered at a previous meeting”’). 


64. Portland Water Co. v. Town of 
Portland, 118 A. 84, 97 Conn. 628. 


_ [a] Place to which meeting ad- 
journed.——Where a town meeting was 
held for election purposes at a place 
other than the town hall, an adjourn- 
ment to a later day for the purpose of 
transacting town business, without 
specifying the place of meeting, was 
an adjournment to meet at the town 
hall, Portland Water Co. v. Town of 
Portland, 118 A. 84, 97 Conn, 628. 


65. Allen v. Hackett, 121 A. 906, 
123 Me. 106. 


66. Chamberlain y. Dover, 13 Me. 
466, 29 Am.D. 517. 


67. Brown v. Winterport, 9 A. 844, 
79 Me. 305. 


68. Plumley vy. Whiteside County, 
164 Ill.App. 621. 


outside of the town, was invalid. 
Peo. ex rel. Shields v. Watkins, 149 N. 
Y.S. 1006, 87 Misc. 411. 


69. Plumley yv. Whiteside County, 
164 Ill.App. 621. 


7O. Feo. v. Weeks, 68 N.E. 251, 176 
N.Y. 194; Smith v. Farley, 140 N.Y. 
S. 990, 155 App.Div. 813. 


[a] Change of time as affecting 
tenure of office of supervisor.—Stat- 
utes authorizing the board of super- 
visors of a town to change the time 
of holding the biennial town meeting 
from spring until fall, and specifically 
providing that town officers elected 
at_the time of such change shall hold 
office until their successors are elect- 
ed, or until the Ist of January after 
the fall election, does not violate a 
constitutional provision that the 
board of supervisors shall be elected 
for such period as may be provided 
by law. La Pelle v. Lahey, 142 N.Y. 
S. 1014, 158 App.Div. 895; Peo. ex rel. 
Fluckiger v. Huftalen, 142 N.Y.S. 
1012, 158 App.Div. 44. 


71. Smith v. Farley, 
990, 155 App.Div. 813. 


72 Smith v. Farley, supra. 


73. Cole v. Warwick & Coventry 
Water Co., 87 A. 307, 35 R.I. 511. 


[a] Fixing by by-law of time of 
holding meetings.—Gen. L. (1896) ¢ 37, 
providing for an annual meeting for 
the election of officers to be held at 
such time as may be fixed by by-law, 
unless otherwise directed by law, and 
providing for the calling of other 
town meetings, exclude the fixing by 
by-law of the time of holding meet- 
ings other than the annual town 
meeting for the election of officers. 
Cole v. Warwick & Coventry Water 
Co., 87 -A. 307, 35° RL. 52a. 


140 N.Y.S. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 63-67] 


ing itself,** or, where authorized by statute, may 
be so adjourned by the town board.?® With respect 
to the place to which adjournment shall be had such 
a board usually has some diseretion.‘® 


[§ 64] 5. Organization and Conduct—a. In Gen- 
eral. A meeting is properly called to order by the 
clerk*” or other person designated by statute;7§ 
and after the reading of the warrant or notice a 
moderator should be elected’® and other necessary 
officers elected or appointed.8° While in general 
the meeting should be conducted in accordance with 
parliamentary procedure,*! yet it is not necessary to 
conform to the strict rules of legislative practice ;%2 
and a large measure of power is conferred upon the 
moderator of prescribing rules of proceeding, sub- 
ject to alteration by the town.’? Propositions upon 
which a town meeting may lawfully act may be sub- 
mitted to it by motion or resolution, or in the form 
of proposed by-laws or orders, by any elector of 
the town; and the chairman cannot prevent action 
thereon by neglecting or refusing to present the same 
to the meeting.§* Where a particular method is 
prescribed by statute for action upon certain mat- 
ters, it is essential to the validity of such action 
that it be taken in the manner prescribed.£* But 
the mere fact that the moderator,®® clerk,’* or other 
officer was not chosen strictly in accordance with 
the proper method will not invalidate any action 
by the de facto officers, where it is not shown that 
injury resulted from the irregularity.%§ 


[§ 65] b. Voting and Result—(1) In General. 
General election laws are usually not intended to 


74 Chamberlain v. Dover, 13 Me. 
466, 29 Am.D. 517; Reed v. Acton, 117 
Mass. 384; Atty.-Gen. v. Simonds, 111 


TOWNS 


[a] iberal construction to sus- 
tain proceeding.—Proceedings of the 
meeting and the acts of town officers 
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apply to town meetings®® unless expressly so ap- 
plied.°® A vote will not be invalid because of im- 
material irregularities;9! and invalid proceedings 
may be ratified at a subsequent town meeting®* or 
by the legislature.°? A vote to postpone a propo- 
sition indefinitely is equivalent to a complete dis- 
approval thereof.°* Unless expressly authorized by 
statute or ordinance, no recount of the votes may 
be had after the adjournment of the meeting.®® 


[§ 66] (2) Manner of Voting. While the man- 
ner of voting, and of canvassing and declaring votes 
at such meetings, may be prescribed by special stat- 
ute or town ordinance®® in the absence of such pro- 
vision, and unless otherwise ordered by the meeting, 
the vote upon any proposition should be taken viva 
voce, or by a division®* and not by ballot.°§ If it 
is proposed that the vote on any particular question 
should be taken by ballot the proposition should be 
voted on separately and the result of the ballot de- 
termined in time to enable any elector to move a re-- 
consideration.°® 


[§ 67] (8) Number of Votes Required. A ma- 
jority vote of those present is sufficient for the trans- 
action of ordinary business,+ but a greater majority 
may be required by statute for certain purposes.” 
In the New England towns, where the corporate pow- 
er is primarily exercised by citizens at large, any 
number, although less than a majority of the whole, 
then assembled at a legal meeting, have the power to 
act for the whole unless otherwise provided by law’ 
In determining the effect of a vote the article un- 


93. 
225; 


94. 


Stuart ‘v. Warren, <3/.Conn: 
Potter v. Canaan, 37 Conn. 222. 


Wood v. Milton, 84 N.E. 332, 


Mass. 256; Goodel v. Baker, 8 Cow.]| should be liberally construed with a 197 Mass. 531 
(N.Y.) 286. view to Mase Deere Preseason oe Be ae fi a ay Sieancade oe 
75. Wisconsin Cent. R. Co. v. Ash- | Sential public business. nion Pac. 5. Fritz v. Crean, 65 N.E. , 
: R. Co. v. McLean, 139 N.W. 679, 92} Mass. 433. 
oS ee ai - ae ee ‘a er . Neb. 813. 96. Peo. v. Markiewicz, 80 N.E. 
rae covisconsin Cent. R. Co. v. Ash-j 3. Hill v. Goodwin, 56 N.H. 441. | 256, 225 Ill. 563 [aff 126 Ill. App. 203]; 
and County, supra. 84. State v. Davidson, 32 Wis. 114,| Dodds v. Henry, 9 Mass. 262; Peo. Vv. 
[a] Thus under a statute author- . : L : -| Armstrong, 101 N-.Y.S. 712, 116 App. 
izing the town board, when it is im- 85. Frantz v. Patterson, 123 Ill.| Div. 103; Page v. McClure, 64 A. 451, 
possible or inconvenient to hold the App. 13; Atty.-Gen. v. Simonds, 111]|79 Vt. 83. : 
town meeting at the place designated, | Mass. 256. 97. State v. Davidson, 32 Wis. 114. 


to adjourn it to the nearest conven- 
jient place, the board may use its own 
judgment as to such place. Wiscon- 


86. 
[a] 


State v. Vershire, 52 Vt. 41. 
Thus where the moderator of 


98. Moloney vy. Selectmen of Town 
of Milford, 149 N.E. 317, 253 Mass. 


sin Cent. R. Co. v. Ashland County, 
50 N.W. 937, 81 Wis. 1. 


77. Wheeler v. Carter, 62 N.E. 471, 
180 Mass. 382. 


78. Atty.-Gen. v. 
Mass. 214. 


79. State v. Vershire, 52 Vt. 41. 


80. Wheeler v. Carter, 62 N.H. 471, 
180 Mass. 382. 


[a] Towns have power to choose 
clerk pro tempore to record proceed- 
ings of a meeting as well when there 
is no town clerk as when he cannot 
be present. Kellar v. Savage, 17 Me. 
444, 

[b] ®ellers may be appointed by 
presiding officer. Wheeler v. Carter, 
62 N.E. 471, 180 Mass. 382. 


Crocker, 138 


81. Wood v. Milton, 84 N.E. 332, 
197 Mass. 531; State v. Davidson, 32 
Vis. > 114. 


Generally see Parliamentary Law 
46°C.J.. p-1376. 


82. Wood v. Milton, 84 N.E. 332, 
197 Mass. 531; Hill v. Goodwin, 56 
N.H. 441; Kimball v. Lamprey, 19 
N.H. 215. 


a meeting at which the collector was 
chosen neglected to take the oath re- 
quired by the statute the selectmen 
were held not liable for committing 
the taxes to a person chosen at such 
meeting as_ collector. Tucker §v. 
Aiken, 7 N.H. 113. 


87. Atty.-Gen. v. Crocker, 138 
Mass. 214. 

88. See supra notes 86, 87. 

89. State v. Avery, 42 Conn. 165; 


Page v. McClure, 64 A. 451, 79 Vt. 83. 


90. Frantz v. Patterson, 123 III. 
App. 13; Matter of Smith, 89 N.Y.S. 
1006, 44 Misc. 384; Martin v. Fullam, 
97 A. 442, 90 Vt. 163. 


91. Kimball v. Lamprey, 19 N.H. 
215; Birge v. Berlin Iron Bridge Co., 
16 N.Y.S. 596 [rev 31 N.E. 609, 133 N. 
Yeates Peo. vi Labor) 21) How-Pr. 
(N.Y.) 42; Lewis v. Eagle, 115 N.W. 
361, 135 Wis. 141. 


[a] Mlustratien.—It is no defect 
that vote was taken after portion of 
voters had retired. Bean v. Jay, 23 


Me. 117. 
92. Hamilton v. Phipsburg, 55 Me. 
198. 


400. 


[a] Distinction between compul- 
sory and permissive statutes.—The 
Massachusetts statute providing that 
blank forms provided by secretary of 
state shall be used in taking vote on 
questions submitted by siatute to 
voters of town in which official bal- 
lots are used, applies only to com- 
pulsory statutes or questions, which 
by legislative mandate must be sub- 
mitted to popular vote and not to 
optional or permissive statutes or 
questions submitted for acceptance 
by city or town solely by reason of 
voluntary action of appropriate offi- 
cer or to town meeting simply by be- 
ing inserted in warrant on request of 
voters or by discretion of selectmen. 
Moloney v. Selectmen of Town of 
Milford, 149 N.E. 317, 253 Mass. 400. 


99. State v. Davidson, 32 Wis. 114. 


1. Smith v. Dedham, 10 N.E. 782, 
144 Mass. 177; May v. Bermel, 46 N. 
Y.S. 622;°20 App.Div. 53. 


2. Allen vy. State Bank, 
788. 


3. Com. v. Ipswich, 2 Pick. (Mass.) 
70. 


15 Ala. 
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der which it was passed will usually be of assistance.* 
Under a statutory provision that the moderator 
“shall preside and regulate the proceedings, decide 
all questions of order, and make public declaration 
of all votes,” a statement by the moderator that a 
certain percentage of the vote was required to carry 
the proposition voted on and that as this was not 
obtained the proposition was defeated was of no 
binding force, amounting to no more than a declara- 
tion of the town meeting itself expressive of its view 
of the legal effect of the vote.° 


[§ 68] (4) Qualification of Voters. To entitle a 
person to vote on a particular proposition submitted 
for consideration at a town meeting, he must possess 
the qualifications prescribed by statute,® such as 
ownership of property." 


Check list of voters. Neither the absence of a 
check list of the qualified voters in a town,® nor the 
presence of such a list not made in conformity with 
statutory provisions,® will deprive a qualified voter 
of his right to vote, it being the duty of the board 
of civil authorities to pass upon and determine his 
qualifications to vote.?° 


[§ 69] c. Reconsideration or Rescission of Vote. 
Where not regulated by statute or ordinance, a mo- 
tion to reconsider is governed by the ordinary rules 
of parliamentary procedure;*! and as a general rule 
the vote of a town meeting upon any business propo- 
sition may be reconsidered and rescinded at that*? 


4 Andrews v. Prouty, 18 Allen; Vt. 163. 
(Mass.)_ 93. 9 


5. Ogden v. Cudworth, 154 N.E. 


TOWNS 


tate v. Hinsdale, 112 Ar Patesa: 95 


[8§ 67-69 


or any subsequent meeting;1* but there can be no 
reconsideration or rescission of a vote which orders 
the refunding of money wrongfully collected by the 
town,!4 or ratifies the borrowing of money already 
obtained,’ or constitutes an executed contract,*® 
or, in fact, of any yote under which private rights 
have vested before the reconsideration.*7 The re- 
jection at one town meeting of a proposition for a 
contract does not prevent its subsequent acceptance 
if continued or renewed.!® Nor does the voting down 
of an appropriation for highway improvements pre- 
vent an appropriation for the same purpose at a 
subsequent special meeting.1® The above statement”® 
as to the applicability of the ordinary rules of par- 
liamentary procedure to town meetings is subject to 
the qualification that the technical rules of parlia- 
mentary law, designed for the regulation of delibera- 
tive assemblies, are in some respects ill-adapted for 
the transaction of the affairs of a town meeting. 
Hence, although in general the action of town meet- 
ings conforms to parliamentary procedure, it never 
has been held that they are governed by the strict 
rules of legislative practice;*1 and even if the rules 
of parliamentary law governing legislative assem- 
blies require, for the passage of a motion to re- 
scind, the same vote as the original measure re- 
quired, that rule, it has been held, does not apply 
to a town meeting.*? So a vote at.a town meeting 
which reverses a vote at a former meeting without 
a formal vote to reconsider it, may be valid.?° 


79 Me. 305. 


16. Jewett v. Alton, 7 N.H. 253. 
See Allen v. Taunton, 19 Pick. (Mass.) 


555, 258 Mass, 139. 


[a] What included in public decla- 
ration of vote.—The public declara- 
tion of the vote in question included 
the statement of the question and the 
announcement of the number of votes 
cast on the one side and on the other. 
That vote stood as cast and declared 
and carried its own legal implications. 
The moderator was not clothed with 
any authority to interpret, as matter 
of law, the effect of the vote so de- 
elared. Ogden v. Cudworth, 154 N.E. 
555, 258 Mass. 139. 


6. State v. Hinsdale, 112 A. 357, 
95 Vt. 95. 


7. See infra this note. 


fa] In Wew York (1) under a 
statute requiring as a qualification to 
vote upon a proposition to raise mon- 
ey by tax or assessment, the owner- 
ship of property in the town assessed 
to the voter upon the last preceding 
assessment roll thereof, one who has 
paid part of the purchase price on 
some property, has occupied it under 
a claim of ownership for more than 
fifty years, and has paid taxes on it, 
is the “owner” though he has had no 
deed of any kind. Doyle v. Town of 
Diana, 196 N.Y.S. 864, 203 App.Div. 
239. (2) A person who is owner of a 
farm under a devise from his father, 
though the farm was listed on the as- 
sessment roll under the name of his 
father’s estate, is a qualified voter 
under a statute requiring an elector 
or his wife to be the owner of prop- 
erty assessed to him or her on the 
last preceding assessment roll to be 
entitled to vote on the erection of a 
town hall. Doyle v. Town of Diana, 
supra. 


8. Martin v. Fullam, 97 A. 442, 90 


aS 
Vt. 95 (construing Gen. L. 3916). 


10. State v. Hinsdale, supra. 


11. Neill v. Ward, 153 A. 219, 103 
MA ee See also Parliamentary Law 


12. Conn.—Terrett v. Sharon, 34 
Conn. 105. 


Me.—Getchell v. Wells, 55 Me. 433. 
Pilea ecproahe Cae v. Dwight, 13 Allen 


~ 


N.Y.—Denton v. Jackson, 2 Johns. 
Ch. 320. 


PO ahs v. Davidson, 32 Wis. 


13. Adams v. Cook, 139 N.E. 803, 
245 Mass. 548; Withington v. Har- 
vard, 8 Cush. (Mass.) 66. 


[a] Repeal of by-law at two con- 
secutive meetings.—(1) A by-law of a 
town which provides that no by-law 
shall be repealed unless the repeal be 
adopted at two consecutive town 
meetings, the last being not less than 
two months after the first meeting, 
requires the second adoption to be at 
the first meeting held after the ex- 
piration of the two months, but not 
that there be any intervening meet- 
ings. Walsworth v. Casassa, 106 N. 
BE. 847, 219 Mass. 200. (2) Surh a re- 
quirement is reasonable. Walsworth 
v. Casassa, supra. (3) In such case 
the unwarranted refusal of the se- 
lectmen to include the question of 
such repeal in the call for the meet- 
ings at which it should be considered, 
does not authorize the taking of the 
vote at a subsequent meeting. Wals- 
worth y. Casassa, supra. 


14. Hall v. Holden, 116 Mass. 172; 
Nelson v. Milford, 7 Pick. (Mass.) 18. 


15. Brown y. Winterport, 9 A. 844, 


485 (where a contract made in pur- 
suance of a vote is performed by the 
other party before he receives notice 
of a reconsideration of the vote, such 
contract is valid and enforceable). 


17. Allen v. Taunton, supra; Pine 
Grove Realty Co. v. Town of Mas- 
sena, 200 N.Y.S. 255, 121 Mise. 90; 
Neill v. Ward, 153 A. 219, 103 Vt. 117. 


_[a] Rule applied where recon- 
Sideration was sought at a biennial 
meeting of a proposition adopted at a 
special meeting. Pine Grove Realty 
Co. v. Town of Massena, 200 N.Y.S. 
255, 121 Misc. 90. 


18. Revere Water Co. v. Winthrop, 
78 N.E. 497, 192 Mass. 455 [error dism 
28 S.Ct. 253, 207 U.S. 604, 52 L.Ed. 


360] 


19. Ogden v. Cudworth, 154 N.E. 
555, 258 Mass. 139. 


20. See supra note 11. 


21. Adams vy. Cook, 139 N.E. 803, 
245 Mass. 543. 


22. Adams v. Cook, supra. 


[a] Thus, though a statute re- 
quires that certain propositions must 
be sustained by a two-thirds vote of 
the town meeting in order to pass 
them, such a proposition which has 
failed to secure the requisite two- 
thirds vote may be reconsidered by a 
vote of the majority of the voters at 
a special town meeting called for the 
purpose of reconsidering it. Adams 
v. Cook,.139 N.E. 808, 245 Mass. 548 
(proposition to borrow money to erect 
school building). 


23. Bullard v. Allen, 127 A. 722, 
124 Me, 251. 


[a] Thus vote at town meeting 
authorizing its officers to secure 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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The functions of the clerk of a town meeting are 
purely ministerial, and it is his duty to record the 
votes as declared by the moderator.25 <A record 
book of a town or township containing transac- 
tions required to be recorded is prima facie proof 
of its contents;?® and certified copies of the town 
records are also admissible evidence.?* The record 
of a town meeting is competent to contradict the 
certificate of a town clerk to the levy of a tax, where 
the first step in the levy can be taken only at a 
town meeting, and a record of every order or di- 
rection made by such meeting must be kept.?8 The 
entire records will be construed together,?® and omis- 
sions in certain portions may be supplied by other 
entries.°° Where the record reads “at a legal meet- 
ing,”’** or at a meeting held “pursuant to” call or 
warrant,®? it is generally held to constitute prima 
facie evidence of lawful posting of notice®? and 
of all other details of procedure necessary to give 
validity to the action taken,** especially if the 
record is an ancient one.*> But some cases hold 
that such general statements are not sufficient evi- 
dence of compliance with all the requirements of 
a legal meeting,?* and that the action will be in- 
valid unless the record is amended so as to show 
the several steps prescribed,?* or the details are 
proved by evidence aliunde.*& Where the record 
of a town meeting shows that it voted to proceed 
to ballot in a certain manner it will be presumed 
that the ballot was taken in that manner in the 
absence of any recitals showing how the vote was 
taken.°9 


[§ 71] b. Amendment. A defective or erroneous 
town record may be amended so as to show the 


funds for state and county aid bridge, 
as required by statute, is valid, not- 35. 
withstanding fact that it reverses 303 
vote at former meeting without re- E 
considering it. Bullard v. Allen, 127 36. 
A. 722, 124 Me. 251. 


TOWNS 
[§ 70] 6. Record of Proceedings—a. In General.2+ 


Barrington, 9 N.H. 369. 
Willey v. Portsmouth, 35 N.H. 


See infra notes 37, 38. 
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actual facts and proceedings,*® even though the 
change operate to make or unmake a contract;*! but 
not so as to defeat vested rights of third persons ae- 
quired bona fide after the existence of the defect and 
before the amendment.*? In most jurisdictions the . 
officer whose duty it was to make the original rec- 
ord** may, upon his own volition and responsibility, ae 
make such amendment, either from his own recol- 
lection or upon information derived from others,*® 
but his authority to do this exists only during his con- 
tinuance in the office in the discharge of which 
he made the original record,*® either during the 
same or a subsequent term;*’ and it has been held 
that a township clerk cannot ordinarily amend the 
record of the proceedings of the meeting at which 
he is elected so as to show his election.4® However, 
in some jurisdictions the town records may be amend- 
ed only by leave of court, upon a showing of the 
truth of the dmendment;*® and since such an amend- 
ment is made upon the responsibility of the court, it 
may be made by the officer even after he has ceased 
to hold office;®°° but it should always appear upon 
the record when, how, and why the amendment was 
made,*? and the proper form is to annex the amend- 
ment, with the order of court allowing it, to an orig- 
inal record.®? 


Mandamus.°? Where the officer making the orig- 
inal record refuses to make the amendment demand- 
ed,°* or is dead,®® or has ceased to hold office, the 
proper process is by mandamus against the officer 
for the time being to compel the correction.*® 


[§ 72] 7. Review or Attack of Proceedings. Asa 
general rule the validity of town meetings and pro- 
ceedings is not open to collateral attack,°? but may 


42. Sawyer v. Manchester, etc., R. 
Co., 62 N.H. 135, 13 Am.S.R. 541; Gib- 
son v. Bailey, 9 N.H. 168. 


43. Wheeler v. Carter, 62 N.E. 471, 
180 Mass, 382. 


24. Record of election and qualifi- 
cation of officers see infra § 98. 


Parol or extrinsic evidence affect- 
ing records see Evidence 28 C.J. p 
1077. 


25. Hill v. Goodwin, 56 N.H. 441. 


26. Converse v. Porter, 45 N.H. 
385; Kimball v. Lamprey, 19 N.H. 
215; Hardy v. Houston, 2 N.H. 309; 
Ackerman v. Nutley, 57 A. 150, 70 N. 
J.Law 438. See Sawyer v. Man- 
chester, ete., R. Co., 62 N.H. 135, 138 
Am.S.R. 541 (holding the record con- 
elusive evidence of truth of contents 


unless amended). 
27. Hickok v. Shelburne, 41 Vt. 
09. 


28. Union Pac. R. Co. v. McLean, 
139 N.W. 679, 92 Neb. 813. 

29. Wilmot v. Lathrop, 32 A. 861, 
Gr Vit. 671. 

30. Seward v. Revere Water Co., 
87 N.E. 749, 201 Mass. 453. 

21. Com. v. Sullivan, 42 N.E. 566, 
165 Mass. 183. 


82. Cottrill v. Myrick, 12 Me. 222. 


33. State v. Lime, 23 Minn. 521; 
Lemington v. Blodgett, 37 Vt. 210. 


24, Parker v. Peo., 126 Ill.App. 538 
[aff 88 N.E. 282, 231 Ill. 478]; Haw- 
arduv. eroctor, 7 Gray (Mass. ) 128; 
Auditor-Gen. v. Longyear, 68 N.W 


130, 110 Mich. 223; Northwood v. 


37. Allen v. Archer, 49 Me. 346. 
Amendment see infra § 71. 


ss. Bloomfield v. Charter Oak 
Bank, 7 S.Ct. 865, 121 U.S. 121, 30 L. 
Ed. 923. 


39. [a] Thus where the record 
of a meeting called to accept St. 
(1904) p 469 ec 457, authorizing the 
town to establish waterworks, shows 
that it was voted under an article in 
the warrant “to proceed to ballot as 
required by § 12 . . the check list 
to be used,” it will be presumed that 
the ballot was taken according to the 
vote, though the record fails to dis- 
close the use of the check list. Sew- 
ard v. Revere Water Co., 87 N.E. 749, 
201 Mass. 453. 


40. Conn.—Boston Turnpike Co. v. 
Pomfret, 20 Conn. 590 


Me.—Allen v. Archer, 49 Me. 346. 


Mass.—Wheeler v. Carter, 62 N.E. 
471, 180 Mass. 382. 


N.H.—Cass v. Bellows, 81 N.H. 501, 
64 Am.D. 347. 


Wis.—State v. Decatur, 17 N.W. 20, 
58 Wis. 291. 


[a] A host document may be sup- 
plied by parol evidence. Brownell v. 
Palmer, 22 Conn. 107. And see 22 C. 
J. p 1024. 


41. Boston Turnpike Co. v. Pom 
fret, 20 Conn. 590 


44. Bcston Turpike Co. v. Pomfret, 
20 Conn. 590. 


45. Boston Turnpike Co, v. Pom: 
fret, supra. 


46. Chamberlain v. Dover, 13 Me. 
466, 29 Am.D. 517; Hartwell v. Little- 
ton, 13 Pick. (Mass.) 229. 


47. Boston Turnpike Co. v. Pom- 
fret, 20 Conn. 590; Welles v. Battelle, 
11 Mass. 477. 


48. Taylor v. UWenry, 2 Pick. 
(Mass.) 397. 

49. Roberts v. Holmes, 54 N.H. 
560; Pierce v. Richardson, 37 N.H. 
806; Cass v. Bellows, 31 N.H. 501, 64 
Am.D, 347; Smith v. Messer, 17 N.H. 
420; Bishop v. Cone, 3 N.H. 5138. 

50. Pierce vy. Richardson, 37 N.H. 
306; Gibson v. Bailey, 9 N.H. 168. 


51. Low v. Pettengill, 12 N.H. 337. 

52. Pierce v. Richardson, 37 N.H. 
306; Gibson v. Bailey, 9 N.H. 168. 

53. Generally see Mandamus § 349. 

54. Boston Turnpike Co. v. Pom- 
fret, 20 Conn. 590. 

55. .Cass v. Bellows, 31 N.H. 501, 
64 Am.D. 347. 

56. Bibs Mandamus 38 C.J. p 739. 


57. eo. v. Parker, 83 N.E. 282, 231 
Til. 8 | [aff 126 Ill.App. 538]; Osgood 
vy. Welch, 19 N.H. 105. 
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be challenged directly by persons pecuniarily inter- 
ested in their effect®® in the court and manner pro- 
vided by law.®® The proceedings are usually pre- 
sumed to have been regular and valid until proved 
otherwise;*® and original grounds of attack can- 
not be laid in the court of error or appeals;** 
but it has been held that an intention to ratify the 
proceedings of a previous illegal meeting will not 
be presumed and must be clearly shown.°? In a 
proper case a certiorari will be issued to review 
the proceedings,** but not in a case where redress 
may be granted by other means occasioning less 
publie inconvenience.** 


[§ 73] 8. Termination or Dissolution, and Effect 
Thereof. A town meeting passes out of existence 
with the performance of the particular duties which 
called it into being.*® The meeting once dissolved 
never can be brought into being again.®® Its dis- 
solution without affirmative action as to any of the 
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[§§ 72-15 


matters properly before it is ordinarily equivalent 
to their rejection; other business of the town can 
be transacted only at a new meeting, called upon 
another warrant, which will set forth only the sub- 
jects it ean pass upon.®? 


[§ 74] . Town Board—1.. Creation and Bxist- 
ence. Town boards or bodies of similar nature are 
created by legislative power®® and are composed of 
such officers®® as may be prescribed by statute. Such 
a board is a continuing body, preserving its legal 
entity, in spite of changes in its individual member- 
ship.7° As a general rule the legality of the exist- 
ence of a town board is not subject to collateral at- 
tack.74 , 


[§ 75] 2. Powers and Functions??—a. In General. 
Town boards and bodies of similar character are en- 
dowed with such powers, and such powers only, in 
the management of township affairs’? as may be 


58. State v. Middletown Clerk, 24 
N.J.Law 124. 


59. In re Weymouth, 2 Cush. 
(Mass.) 335 (authority given court of 
common pleas to review by-laws of 
town is special authority for special 
purpose). 


60. Com. v. Brown, 18 N.E. 587, 
147 Mass. 585, 9 Am.S.R. 736, 1 L.R.A. 


620; Gilmore v. Holt, 4 Pick. (Mass.) 
258. 
61. Hart v. Holden, 55 Me. 572. 
62. Southard v. Bradford, 53 Me. 
389. 


63. Van Vorst v. Kingsland, 23 N. 
J.Law 85; State v. Albright, 20 N.J. 
Law 644. 


64. State v. Middletown Clerk, 24 
N.J.Law 124. 


MA mea ame see Certiorari 11 C.J. p. 


65. Wood v. Town of Milton, 84 
N.E. 332, 197 Mass. 531. 


66. Wood vy. Town of Milton, 
pra. 


67. 
pra. ‘ 
68. State v. Menaugh, 51 N.E. 117, 
357, 151 Ind. 260, 43 L.R.A. 408, 418; 


Buck v. Douglass, 65 A. 848, 74 N.J. 
Law 300. 


{a] Proprietor trustees.—An early 
New York statute created a new and 
separate body of trustees, that of the 
so-called proprietors of lands in com- 
mon who were not elected by the peo- 
ple and had no public functions. Peo. 
ex rel. Squires v. Hand, 135 N.Y.S. 
192, 158 App.Div. 510. faff 143 N.Y.S. 
1138, 158 App.Div. 510]. 


69. Mass.—Atty.-Gen. v. Hutchin- 
son, 69 N.E. 1048, 185 Mass. 85; Atty.- 
ve v. Dole, 47 N.E. 436, 168 Mass. 
562. 


Mich.—Laroue v. Conway, 77 N.W. 
11, 118 Mich. 559; Grondin v. Logan, 
50 N.W. 130, 88 Mich. 247. 


su- 


Wood v. Town of Milton, su- 


N.H.—Tyler v. Flanders, 58 N.H. 
syle 
N.J.—Buck v. Douglass, 65 A. 848, 


74 N.J.Law 300; Ridgefield Park Trus- 
tees v. Ridgeville Tp. Committee, 39 
A. 655, 61 N.J.Law 433 


N.C.—Ford v. Manning, 67 S.E. 325, 
152 N.C. 151; Conoley v. Harriss, 64 
N.C. 662. 


a, Pa.—In re Martz, 1 A. 419, 110 Pa. 
1502. 


Ov. 


Vt.—Page v. McClure, 64 A. 451, 79 
Vt. 83. 


[a] Justices of peace as town 
bpoard.—Some statutes making the 
justices in each township a board of 
supervisors, etc., refer to justices 
who are qualified and acting, and un- 
der such a statute the two qualified 
and acting justices of a township en- 
titled to four justices, one of whom 
has resigned and one of whom did not 
qualify, are the board of supervisors. 
Ford v. Manning, 67 S.E. 325, 152 N. 
Cools 


[b] When one not member acts 
ex officio in place of member.—Under 
some statutes providing that the su- 
pervisor and two justices of the peace 
and the township clerk shall consti- 
tute a township board, any three of 
whom shall be a quorum, and provid- 
ing that when there shall not be three 
of the board competent or able to act 
another justice shall meet with any 
members of the board and have the 
same authority, when an additional 
justice is so called in the board thus 
constituted has all the powers of the 
statutory board. Price v. Township 
Board of Oakfield, 148 N.W. 438, 182 
Mich. 216. 


70. Harrison Tp. Advisory Bd. v. 
State, 85 N.E. 18, 170 Ind. 439. 


TL. > Péos ‘Vv. Llinols ©Cent. Ra, Co:, 
108 N.E. 706, 267 Ill. 469. 


[a] Rule applied.—An objection to 
a park maintenance tax, levied by 
township park commissioners under a 
statute which authorizes the appoint- 
ment of such commissioners only in 
a township within whose limits there 
is no board of park commissioners in- 
vested with control of any park lying 
wholly or partly within the town- 
ship, that the township included a 
city which levied a tax for park main- 
tenance purposes, is a collateral at- 
tack on the legality of the existence 
of the board of park commissioners, 
within this rule. Peo. v. Illinois Cent, 
R. Co., 108 N.E. 706, 267 Ill. 469. 


72. Meetings see infra §§ 78-82. 


73. Ind.—Kirkpatrick Vv. Van 
Cleave, 89 N.E. 913, 44 Ind.App. 629; 
Coal Creek Tp. Advisory Bd. v. Le- 
vandowski (App.) 84 N.E. 346; Lin- 
coln School Tp. v. Union Trust Co., 73 
N.E. 623, 74 N.B. 272, 36 Ind.App. 113. 


N.H.—Granite State Land Co. v. 
Town of Hampton, 79 A. 25, 76 N.H. 1. 


N.J.—Young v. Crane, 51 A, 482, 67 
N.J.Law 458. 


N.Y.—Comesky v. Blackledge, 100 
NaYes. 241, 114 App.Div. 834; 
Hendrickson v. New York, 24 Misc. 
231, 52 N.Y.S. 790 [rev on other 
grounds in 56 N.Y.S. 580, 38 App.Div. 
480 (aff 54 N.E. 680, 160 N.Y. 144)]. 


Ohio.—State v. Wagar, 19 OhioCir. 
Ct. 149, 10 OhioCir.Dec. 160. 


Pa.—Lower Merion Township v. 
a ben Cable Co., 25 Pa.Super. 


R.I.—Willis v. Angell, 35 A. 677, 19 
R.I. 617. 


Ont.—Vickers v. Shuniah, 22 Grant 
Ch. 410. 


“Township commissioners have no 
powers but what are expressly grant- 
ed them, and such implied powers as 
are necessary to the proper perform- 
ance of their duties under their ex- 
pressly granted powers, and the ac- 
complishment of the objects for 
which they were-conferred.” Lower 
Merion Tp. v. Postal Tel. Cable Co., 25 
Pa.Super. 306, 310. 


[a] Whole township beard, at 
time of organization, has jurisdiction 
of matters thereafter within one de- 
partment head’s exclusive jurisdic- 
tion. Spears v. Board of Com’rs of 
or Bergen, 159 A. 154, 10 N.J.Misc. 


[b] Power of village board as 
measure of power of town board.— 
Under a statute providing that all 
powers conferred on village boards, 
except those whose exercise would 
conflict with statutes as to town 
boards, are conferred on towns to 
show conflict in powers of town 
boards and village boards so that 
town board cannot exercise village 
powers, they need not conflict on 
every point, but they need only be 
fundamentally inconsistent. Gertz v. 
Town of Vaughn, 158 N.W. 298, 163 
Wis. 557. 


[c] | “Advisory board” is what its 
name imports—advisory to the town- 
ship trustee, who makes contracts 
with its consent and approval and 
has the care and management of all 
property belonging to the township. 
Advisory Board of Coal Creek Tp. v. 
Levandowsky, 86 N.E. 1024, 43 Ind. 
App. 224. 


{d] Township committee.—Under 
some statutes townships having to — 
exceed a prescribed population are di- 
vided into wards and governed by a 
township committee composed of a 
certain number of members from 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 75] 


prescribed by statute. 


ing left in its hands;7> 


The seleetmen of a town 
are sometimes given the same powers as those ordi- 
narily conferred upon the mayor and aldermen of a 
city.‘* Under the system of loeal government exist- 
ing in some states the council is the governing body 
of the corporation, the entire legislative power be- 
the executive officers are 
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subordinate to it, except when otherwise provided 


by statute;7° 


use.7§ 


each ward. Clark v. Edgar, 86 A. 389, 
84 N.J.Law 333 (referring to and con- 
struing P. L. [1906] p 298, 4 Comp. 
St. 5574; P. L. [1906] p 612). 


fe] Employment of clerk for 
board of assessors is not within the 
powers of a town board. Peo. ex rel. 
Anderson v. Snedeker, 132 N.Y.S. 765, 
75 Misc. 194. : 


74. See N. H. Pub. St. (1901) c 79. 
[a] As for instance the power to 
eonstruct (1) sidewalks (Ross v 


Brown, 99 A. 838, 78 N.H. 319) (2) or 
sewers (Granite State Land Co. v. 
Town of Hampton, 79 A. 25, 76 N. 


a Os @) Ie 


75. 
281. 


76. 
77. 


Davis v. Davis, 6 OhioN.P.N.S. 


Davis v. Davis, supra. 
Davis v. Davis, supra. 


78. Bennington v. Booth, 140 A. 
257, LOL) Vit..24: 


79. Adams v. 
of Northbridge, 
Mass. 408. 


[a] Implied power.—(1) The prin- 
ciple that police officers are public 
officers for whose acts in the per- 
formance of duty the municipality is 
not liable, does not prevent the sys- 
temization and supervision of their 
work in order to protect the public 
safety in the best way. The select- 
men have as much implied authority 
to this end as they have to appoint 
foremen in other departments under 
their direct or implied control, or to 
do numerous other acts for the public 
welfare not specified in any statute. 
Adams v. Selectmen of Town of 
Northbridge, 149 N.E. 152, 253 Mass. 
408. (2) And this general authority 
imports power to appoint some one 
police officer to be in charge of the 
others and to direct them in the per- 
formance of their duties, when ad- 
visable, in view of local conditions, 
and when such course has the express 
or implied approval of the town. 
Adams v. Selectmen of Town of 
Northbridge, supra. 


80. Palmer v. Larchmont Electric 
Co., 52 N.E. 1092, 158 N.Y. 231, 43 L. 
R.A. 672. 


[a] Location of electric light poles 
in streets.—Under some statutes au- 
thorizing the incorporation of compa- 
nies for lighting streets in cities, 
towns, and villages, and providing 
that they may erect poles and wires 
on such streets “with the consent of 
the municipal authorities thereof, and 
in such manner and under such rea- 
sonable regulations as they may pre- 
scribe,” the necessity for a light in a 
highway within an unincorporated 
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Selectmen of Town 
149 N.E. 152, 253 


and the clerk is an officer of the 
eouncil and bound to obey its orders;77 
other jurisdictions, where the duty of keeping the 
records required to be kept in the town clerk’s office 
is committed to the care of the town clerk, the 
selectmen have no express power to require the town 
elerk, who keeps his records in a lawful manner, 
to conform to their ideas as to what method he shall 


but, in 
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Particular powers vested in town boards or bodies 
of like character may include the power to appoint 
police officers,*® to exercise control over matters 
affecting the safety and use of the highways with- 
in the town,®° to make public improvements,®! and 
to provide for the audit and payment of claims 
against the town.8? 


Prudential affairs of town. The phrase “pruden- 
tial affairs,” in a statute directing that the select- 
men shall manage the “prudential affairs” of the 
town, means the transacting of business on behalf 
of the town, requiring the exercise of prudence and 
discretion, and all matters and things necessary to 
be done in order to carry into effect the lawful 
powers of towns seem to be embraced in the phrase.*? 


Such power does not, however, include authority 


town is to be determined by the town 
board, and not by the court in eject- 
ment by an abutting owner against 
the company. Palmer v. Larchmont 
Electric Co., 52 N.E. 1092, 158 N.Y. 
231, 43 LARVA. 672. 


[b] Discretion with respect to 
granting permit for antomobile sup- 
ply station.—Refusing permit to 
erect gasoline tank, where applicant 
failed to submit plans showing tanks’ 
size or to file plumbing work plans 
as ordinance required, is not an abuse 
of discretion vested in a township 
committee by an ordinance giving it 
power to refuse a permit if granting 
it would be detrimental to best inter- 
ests of township. Anderson v. Scotch 
Plains Tp., 157 A. 248, 9 N.J.Misc. 


{[c] Extent and limits of power.— 
Power of board to make an apportion- 
ment of the duties with respect to 
maintaining a town line highway can- 
not be implied from a statute which 
provides that the town boards shall 
have the care and supervision of all 
highways and bridges in their respec- 
tive towns, except as otherwise pro- 
vided. This simply clothes them with 
certain authority over highways and 
bridges in their respective towns. It 
does not authorize them to bind the 
town with reference to highways and 
bridges not in their town. Town of 
Whitewater v. Town of Richmond, 
235 N.W. 773, 204 Wis. 388. 


81. In re Land of Refiex Develop- 
ment Co. in Town of Tonawanda, 217 
N.Y.S. 609, 127 Mise. 852. 


[a] Erection of township house.— 
Township supervisors may have pow- 
er te purchase land and to erect 
thereon house for township purposes. 
In re Patton Tp., 13 Pa.Dist.&Co. 133. 


[b] Lighting’ contracts.—Under 
some statutes the town board may, 
upon the filing of a petition signed by 
a majority of the taxpayers of any 
proposed lighting district, and after 
notice, as therein prescribed, of the 
time and place when the same will be 
acted upon, contract for the lighting 
of the streets, avenues, highways, 
public places, and public buildings 
therein, outside of the corporate lim- 
its of any incorporated village there- 
in, upon such terms and for such time 
or period, not exceeding a specified 
period of years, as the board may 
deem proper and expedient. Mont- 
gomery v. Smead, 161 N.Y.S. 431, 97 
Mise. 283. 


[ce] Purchase of machinery to 
make improvements.—Some statutes 
authorizing town boards of super- 
visors to provide for the construction 
and repair of highways and bridges, 


authorize the town board to purchase 
machinery for such purposes only 
when the electors have made provi- 
sions to meet the expenditure and 
have in fact authorized it by voting a 
tax therefor. Stamper v. Hopkins, 
197 N.W. 929, 184 Wis, 129. 


[d] Right to condemn land for 
public improvements may be con- 
ferred. In re Land of Reflex Develop- 
ment Co. in Town of Tonawanda, 217 
N.Y.S. 609, 127 Misc. 852. 


{e] Right to submit dispute to ar- 
bitration.—(1i) The selectmen of a 
town though they cannot delegate 
their authority to determine the ques- 
tion of damages caused by taking 
land for a road, may arbitrate a claim 
for such damages after they have as- 
sessed them. Mitchell v. Inhabitants 
of Linneus, 81 A. 945, 108 Me. 478. 
(2) Having the right to settle and ad- 
just claims against the town they 
have the power to do whatever is nec- 
essary to settle and adjust, which in- 
cludes the right to submit to arbitra- 
tion. Mitchell v. Inhabitants of Lin- 
neus, supra. 


82. See infra this note. 


[a] Power limited or negatived.— 
The powers of a financial town meet- 
ing with respect to the audit and pay- 
ment of claims against the town is 
sometimes limited or negatived by 
the powers given to such a body as 
the town council. H. P. Cornell Co. v. 
Barber, (R.I.) 76 A. 801 (thus, where 
pursuant to power given to it to man- 
age the affairs of a town and to elect 
one or more town auditors and pre- 
scribe their duties a town council has 
passed an ordinance providing for a 
town auditor, and declared his duty 
to examine all claims presented 
against the town for work done or 
materials furnished, and to report his 
finding to the town council, a finan- 
cial town meeting has no power un- 
der a statute, providing that a town 
shall elect all such town officers as 
are required by law, and may appoint 
such other officers as by law empow- 
ered, and such special agents for the 
town business not by law required to 
be performed by any officers Known to 
the law, as they may deem expedient, 
to provide for and appoint an audit- 
ing committee and provide that no 
claims, though otherwise allowed by 
the town auditor and town council, 
could be paid by the town theasurer, 
except after judgment, unless allowed 
by such auditing committee). 


83. New London v. Davis, 59 A. 
369, 73 N.H. 72, 79; Sumner v. Dalton, 
58 N.H. 295, 297. 


[a] Ilustrations.—(1) Under such 
a statute the selectmen may present 
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to adjust controversies or suits of the corporation ; 
or to bind the town to the payment of money for 
such an adjustment by a written contract.** 


Exercise of legislative discretion by a town board 
or a township committee will not be interfered with 
by the courts in the absence of manifest fraud.*° 


[§ 76] b. Distinct from Powers of Town Itself. 
Towns and the town councils thereof, at least in 
some of the New England states, are distinct bodies 
with distinct powers.** The reasons for distinguish- 
ing between acts of the town and of the town coun- 
cil are substantial, and the differences between the 
two bodies are not nominal, nor are arguments based 
upon such differences fairly subject to the criticism 
that they involve only technical matters of mere 
form. On the contrary, they involve important ques- 
tions of public right.27 To permit the town coun- 
cil, without previous authority, to act for the town 
in matters vested only in the town, is to deprive the 
town inhabitants of their right as corporators to 
regulate the affairs of the town in the corporate 
meeting.®® 


[§ 77] c. Delegation of Power. The selectmen 
of a town are its general prudential officers, and 
are charged with the duty of superintending the 
concerns of the town, but in so doing they act as 
the agents of the town, and exercise a delegated 
authority,®® which they cannot delegate to another 
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unless expressly empowered to do so.°° But an 
ordinance delegating power to a particular body 
or official to determine whether licenses or permits 
shall be granted as to certain matters, as for instance 
garage or supply stations for automobiles, cannot 
be condemned because it leaves something to the good 


sense and legislative judgment of the body to which 


such power is intrusted.®* 


[§ 78] 3. Meetings, Proceedings, and Orders—a. 
In General. Such boards may exercise their powers 
only when assembled in their official capacity in 
valid meeting.®? 


[§ 79] b. Place of Meeting. Meetings of a town 
board must ordinarily be held within the limits of 
the town.°? ‘And a member of the board who was 
present and participated in a meeting illegally held 
outside the limits of the town is nevertheless enti- 
tled to question the legality of the meeting in the 
interest of the public.®* 


[§ 80] c. Notice of Meeting. As a general rule 
all members must have notice and opportunity to 
attend;°> but such notice is excused as to a mem- 
ber who is absent from the township and cannot 
be reached,®* and formal notice is not essential 
where all the members of the board are present 
at the meeting and participate in the proceedings.®* 


[§ 81] d. Quorum. 
board consisting of more than two,°® when prop- 


Generaily a majority of the 


a petition for the consent of the 89. Pinney v. Brown, 22 A. 430, 60 $4. Peo. ex rel. Shields v. Watkins, 
court to the discontinuance of a high- |} Conn. 164. : supra. 
way (Town, of New Schabes cmv eeaoiee 90. Pinney v. Brown, supra (being $5. Damon v. Framingham, 80 N. 


DIMA. 369,73 NN... 79) ; 
institute a suit in favor of their town 
to recover back illegal interest (Al- 
bany vy. Abbott, 61 N.H. 157, 159); 
(3)' or may borrow money upon the 
credit of the town without a vote of 
the town (Rich v. Errol, 51 N.H. 350, 
354, 357); (4) or may discharge, in 
behalf of the town, debts which are 
due and of such a character that they 
should be paid (Sanborn v. Town of 
Deerfield, 2 N.H. 251, 252); (5) and 
such phrase includes the assessment 
and collection of taxes (Pike v. Mid- 
dleton, 12 N.H. 278, 282). 


84 Underhill v. Gibson, 2 N.H. 
352, 9 Am.D. 82 


85. Landis Tp. v. Millville Gas 
Light Co., 65 A. 716, 72 N.J.Eq. 347. 


86. Westerly Waterworks Co. v. 
Westerly, 80 F. 611. 


87. Westerly Waterworks Co. v, 
Westerly, supra. 


{a] Illustrations.—(1) The stat- 
ute having conferred authority on 
town councils to appoint all neces- 
Sary officers for the execution of 
their ordinances, and to fix their com- 
pensation, the vote of the town to 
abolish Saturday night and Sunday 
police did not bind the town council, 
and could not control or prevent its 
action in the election of the plaintiff 
and the allowance of his compensa- 
tion. Willis v. Angell, 35 A, 677, 19 
R.I. 617.. (2) The selectmen of a 
town ordinarily have power to order 
the removal of a bathhouse from a 
public beach after the permit to 
maintain it has expired, without such 
action being authorized at a town 
meeting. Brower v. Wakeman, 89 A. 
913, 88 Conn. 8. 


gs. Westerly Waterworks Co. v. 
Westerly, 80 F. 611. 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


themselves agents, they cannot ap- 
point another, or one of themselves, 
to be an agent for their own town, at 
page pore specially empowered so 
o do). 


[a] Duties cf selectmen as court. 
—In some jurisdictions it is the duty 
of the selectmen to lay out ways in 
their town, and to assess the damages 
caused thereby, and report their do- 
ings to the town. While so engaged, 
they are acting as a court; and they 
cannot delegate their authority or 
refer the question of damages for the 
land taken. Being the court created 
by law to pass upon the question in 
the first instance, they cannot avoid 
their responsibility by referring the 
question to others. Mitchell y. In- 
habitants of Linneus, 81 A. 945, 108 
Me. 478. 


91. Hyma v. Seeger, 207 N.W. 834, 
233 Mich. 659. 


[a] Bule applied.—An ordinance 
granting township committee discre- 
tion to refuse permit for gasoline 
tank if in its judgment such tank 
would be detrimental to township’s 
best interests is not objectionable as 
an improper delegation of power since 
the ordinance calls for exercise of 
committee’s reasonable judgment. 
Anderson v. Scotch Plains Tp., 157 A. 
248, 9 N.J.Misc. 1120. 


92. Blue v. Briggs, 39.N.E. 885, 12 
Ind.App. 105; Beaver Creek v. Hast- 
ings, 18 N.W. 250, 52 Mich. 528; Slicer 
v. Elder, 2 OhioDec. (Reprint) 218, 2 
West.L.Month. 90; Western Wheeled 
Scraper Co. v. Butler Tp., 24 Pa.Su- 
per. 477; In re Clarion Tp., 35 Pa.Co. 
17; Union St. R. Co. v. Hazleton, etc., 
RR. Coyzlb:ParCoj ai: 


93. Peo. ex rel. Shields v. Watkins, 
149 N.Y.S. 1006, 87 Mise. 411. 


HE. 644, 195 Mass. 72; Beaver Creek 
es 18 N.W. 250, 52 Mich. 


[a] Sufficiency of notice —(1) A 
notice to a member of a township 
board of supervisors is ample, if the 
purpose of the meeting can fairly be 
understood from its language. Pot- 
ters’ Nat. Bank of East Liverpool, 
Ohio, v. Ohio Tp., Beaver County, 103 
A. 605, 260 Pa. 104. (2) Where notice 
of hearing on ordinance was given 
before introduction and first hearing 
of ordinance, instead of afterwards 
as provided by statute, such irregu- 
larity was harmless, where after first 
reading and adoption of ordinance an- 
other notice of hearing was given; 
the procedure followed being in sub- 
stantial compliance with statute and 
doing more than law required by giv- 
ing taxpayer double opportunity to 
be heard thereon. Campbell v. Tea- 
neck Tp. Committee, Bergen County, 
129 A. 757, 101 N.J.Law 461. 


96 Young v. Webster City, etc., 
R. Co., 39 N.W. 234, 75 Iowa 140. 


97. Barnum State Bank v. Good- 
land, 122 N.W. 468, 109 Minn. 28; Com. 
v. Snyder, 11 Pa.Dist.&Co. 224. 


98. Ind.—Kirkpatrick Vv. 
Cleave, 89 N.E, 913, 44 Ind. App. 62 


Me.—Allen v. Hackett, 121 A. 906, 
123 Me. 106. 


N.H.—Tyler v. Flanders, 
371. 


N.J.—Young v. Crane, 51 A. 482, 67 
N.J.Law 453. 


N.Y.—Matter of Broat, 27 
176, 6 Mise. 445. 


Ohio.—State v. Wilkesville Tp. 
OhioSt. 288. ie 


Pa.—Western Wheeled Scraper Co. 


Van 
oF 
58 N.H. 
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erly assembled and organized, in either regular or 
special meeting, constitutes a quorum and may dis- 
charge the functions of the board.®® 


_ [§ 82] e. Proceedings. The proceedings at meet- 
ings of such boards are subject to the ordinary rules 
of parliamentary procedure. The members of the 
board may appoint such officers as are necessary 
for the orderly transaction of business, as a secre- 
tary ;* and in the absence of express statutory pro- 
vision to the contrary any member of a township 
board may preside over its deliberations.? 


Disqualification to vote. The general rule of the 
common law that members of a legislative body 
or municipal board are disqualified to vote therein 
on propositions in which they have a direct pecuniary 
interest adverse to the state or municipality which 
they represent* may be applicable to the proceed- 
ings of town boards.® 


Double vote is not allowed in corporate meetings 
except by express statute® and in absence of such a 
statute a member of a township board, who has 
voted on a matter the vote on which has resulted 


TOWNS 


[63 C.J.] 181 


in a tie, has no right to vote a second time so as 
to cast a deciding vote.” 


Presumption of regularity. In the absence of evi- 
dence to the contrary presumption will be indulged 
in favor of the validity and regularity of proceed- 
ings,® but all facts necessary to confer jurisdiction 
must affirmatively appear.® 


Resolution passed takes effect immediately on its 
adoption, unless otherwise provided therein.® 


[$ 83] 4. Powers of Single Member. In the ab- 
sence of statute authorizing one member of town 
board to act for town, the general rule is that where 
several persons are authorized to perform a public 
service as an organized body, which requires deliber- 
ation, they should be convened in a body, in order 
that they may have the counsel and advice of every 
member, although they may not all be of the same 
opinion concerning the matter in hand.14 Discre- 
tionary powers cannot be exercised by one member 
or any number of members of a town board acting 
or speaking separately or in meeting not duly noti- 
fied and assembled;12 one supervisor cannot com- 


v. Butler Tp., 24 Pa.Super. 477. 


Wis.—Wiseonsin Cent. R. Co. v. 
eal County, 50 N.W. 937, 81 
is. 1. 


99. Fox v. Fox, 24 OhioSt. 335; 
Slicer v. Elder, 2 OhioDec. (Reprint) 
218, 2 West.L.Month. 91; Schilling 
‘v. Ohio Tp., 103 A. 608, 260 Pa. 113. 
See Fox v. Fox, 24 OhioSt. 335 (sus- 
taining a permit for cattle to run at 
large, where granted by the township 
trustees at a special meeting of the 
board at which only two were present, 
one of whom was the person to whom 
the permit was issued). 


[a] Rule applied.—(1) In action 
on note executed by township super- 
visors to a contractor, defense that 
meeting of supervisors was not le- 
gally called because only two of three 
Supervisors attended was without 
merit, where third had received a 
postal notifying of meeting and of its 
purpose. Schilling v. Ohio Tp., 103 A. 
608, 260 Pa. 113. (2) Where statutes 
relating to township business pro- 
vide for an advisory board of three 


persons of which two members are to | 


constitute a quorum for special meet- 
ings of the board, upon the special 
eall of the township trustee or chair- 
man of the advisory board, etc., that 
such board may, if a quorum be 
present, by consent of all the mem- 
bers present, determine whether an 
emergency exists for the expenditure 
of any sums not included in the ex- 
isting estimates and levy, and, if 
such emergency is found to exist, the 
board may authorize by special or- 
der the trustee to borrow money, etc., 
and that if, at any annual or spe- 
cial meeting of the board, it shall be 
found indispensably necessary to pro- 
vide for the construction of a school 
building, the cost or the proportion- 
ate cost of which would be in excess 
of the sum available out of an annual 
levy, the board may authorize the 
trustee to issue warrants or bonds 
to pay for the building, or the pro- 
portionate cost thereof, etc., and in 
no event shall a debt of the township 
pe created, except by the advisory 
board and in the manner herein spec- 
' ified, any one member of the board 
present at a special meeting can pre- 
vent the subject of an emergency ap- 
propriation from being considered, 
though, when taken up, an emergency 
may be declared by the votes of two 


members; but the clause “in no event 
shall a debt of the township be cre- 
ated, except by the advisory board 
. . . and in the manner herein 
specified,’ does not make the require- 
ment apply, so as to require a unan- 
imous consent at a regular session 
of the board, to consider an emer- 
geney, and an emergency may be con- 
sidered at a regular session by a ma- 
jority vote. Kirkpatrick v. Van 
Cleave, 89 N.E. 9138, 44 Ind.App. 629. 


L. Basselin v. Pate, 63 N.Y.S. 653, 
30 Misc. 368. 


[a] Vote to reconsider a former 
resolution is not sufficient, without 
further action, to rescind it, or pre- 
vent it from being followed. Bas- 
Bouin v. Pate, 63 N.Y-.S. 653, 30 Misc. 
368. 


2 St. Joseph First Nat. Bank v. 
oie Joseph Tp., 9 N.W. 838, 46 Mich. 
526. 


3 Price v. Township Board of 
Oakfield, 148 N.W. 438, 182 Mich. 216. 


4 See Parliamentary Law § 19. 


5. Oliver v. Brill, 14 OhioApp. 312; 
Oconto County v. Hall, 2 N.W. 291, 47 
Wis. 208. 


[a] Bule applied.—Where. town- 
ship trustees pass a resolution pro- 
viding for the payment of a certain 
part of the cost of a road improve- 
ment by the township and a certain 
part by the abutting landowners, a 
member of such board, owning land 
abutting on such improvement with- 
in his township, is disqualified from 
offering a resolution at a subsequent 
meeting and casting the deciding vote 
therefor by which the amount to be 
paid by abutting landowners is re- 
duced, and the amount to be paid by 
the township is increased, and which 
inures to his own pecuniary ad- 
vantage in a substantial sum. Oliver 
v. Brill, 14 OhioApp. 312. 


6. See Peo. v. Rector, 
Church of the Atonement, 
(NVY.) 603. 

7. Price v. Township Board of 
Oakfield, 148 N.W. 438, 182 Mich. 216. 

8. Boyce v. Auditor-Gen., 51 N.W. 
457, 90 Mich. 314 [aff 52 N.W. 754, 90 
Mich. 326]. 

[a] Township supervisors are 
public officers within the rule con- 
cerning the presumption in favor of 


ete., of 
48 Barb. 


the correctness and regularity of of- 
ficial acts. Vernon Tp. v. United Nat- 
ural Gas Co., 100 A. 1007, 256 Pa. 435. 


® State v. Curtis, 56 N.W. 475, 86 
Wis. 140, 


10. Cossart v. Board of Super- 
visors of Otsego County, 203 N.Y.S. 
55, 208 App.Div. 517. 


11. Cross Tp., Kay County v. Wal- 
lace, 157 P. 898, 57 Okl. 726. 


12. Me.—Prest v. Inhabitants of 
ee of Farmington, 99 A. 653, 116 
e. 8. 


Mass.—Damon v. Framingham, 80 
N.E. 644, 195 Mass. 72. 


Mich.—Beaver Creek v. Hastings, 
18 N.W. 250, 52 Mich. 528. 


Minn.—Reed v. Monticello Tp., 205 
N.W. 258, 164 Minn, 358. 


Okl.—Cross Tp., Kay County v. 
Wallace, 157 P. 898, 57 Okl. 726. 


Pa.—Western Wheeled Scraper Co. 
v. Butler Tp., 24 Pa.Super. 477; Un- 
ion St. R. Co. v. Hazleton, etc., R. Co., 
15 Pa.Co. 271; Batten v. Brandywine 
Tp., 5 Pa.LJ. 546. 


Vt.—Goslant v. Town of Calais, 96 
Av i515. 90 Vty LUA: 


Wis.—State Bank of Cornell. v. 
Town of Washington, 197 N.W. 933, 
184 Wis. 124. 


[a] Tlustrations.—(1) Under a 
statute, providing that when joint 
authority is given to three or more, 
the concurrence of a majority shall be 
required, the separate and individual 
action of town selectmen, relative to 
an order of the road commissioner, in 
telling the commissioner he had bet- 
ter settle, could not affect the town. 
Goslant v. Town of Calais, 96 A. 751, 
90 Vt. 114. (2) One member of town- 
ship board cannot bind township to 
pay for eonstruction of highway 
without having been authorized by 
majority of board in session. Cross 
Tp., Kay County v. Wallace, 157 P. 
898, 57 Okl. 726. 


[b] Effect ef Imowledge or ac- 
quicscence by absent members of 
board.—The official action of a town 
board must be taken at a meeting at 
which all members are present or of 
which all members had proper notice, 
in order to make action binding, and 
mere knowledge and acquiescence by 
members of town board in borrowing 
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mit his experience and business judgment to his 
colleague and delegate to him the power to think 
and act in his stead;1% but the line between what 
one supervisor may do and that which requires the 
joint action of both to bind the township, cannot 
be drawn with absolute precision,!* and in the case 
of the execution of a power or trust which is public 
in its nature, in order to prevent injury to the 
public, one may act without the other; for instance, 
if the other be deaf, interested, or absent.1° How- 
ever, a single member of a town board may per- 
form such ministerial functions of the board as 


have been delegated to him;!* and, where a board 


consists of only two members, one may be given pow- 
er, by statute, to act.1? 


Ratification. If town board has power to bind 
town, and single member assumes authority to do 
so, his act may be ratified so as to bind town to same 
extent as if there had been previous authorization 
by board.+ 


[§ 84] 5. Records—a. In General. Town boards 
speak by their records,?® which may be made and 
kept either by a regular, or a temporary, clerk.?° 
Such records are not required to be kept with formal 


precision, and presumption is usually indulged in | 


favor of their regularity and sufficiency.*1 The fail- 
ure of a town clerk or secretary to keep a record 
of proceedings of township supervisors does not, in 
the absence of statute regulating the matter, invali- 
date actions of supervisors.?? And the rights of a 
third person dealing in good faith with a municipality 
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cannot be prejudiced by the omission of the town- 
ship board to duly record a corporate action properly 
taken.22 The acts of a municipal corporation can 
be proven otherwise than by the minutes of its coun- 
cils or records even though it was its duty to keep a 
fair and regular record of its proceedings.”* 


[§ 85] b. Proof of Proceedings. As a general 
rule, only the records of the board may be consulted 
for evidence of its proceedings,?® but not of pro- 
ceedings beyond the jurisdiction of the board.*® 
However, parol evidence has been admitted to sup- 
plement the records,2? and where no record was 
made of the meeting, the action taken has been 
allowed to:be proved by a paper embodying such 
action subsequently made and signed by the mem- 
bers.?§ 


[§ 86] D. Officers—1. Creation and Abolition of 
Offices?®—a. In General. Within constitutional limi- 
tations, the legislature has full power in the creation 
and abolishing of town offices.2° In some jurisdic- 
tions the general rule that the governing body of 
a municipality, acting in good faith, and in the pub- 
lic interest, has the power to abolish an office or 
position?! is applicable to towns,?? and a town may 
refuse by majority vote binding on the minority to 
exercise its right to representation in the general 
assembly.% 


? é 
Special committees. Towns may choose special 
committees to perform municipal duties not vested 


of money and making of notes by 
chairman and clerk does not consti- 
tute official action. State Bank of 
Cornell v. Town of Washington, 197 
N.W. 9383, 184 Wis. 124. 


13. Western Wheeled Scraper Co. 
v. Butler Tp., 24 Pa.Super. 477. 


ae Sheetz v. Rush Tp., 18 Pa.Co. 


[a] Thus when the amount of a 
elaim is actually due, a judgment 
confessed before a justice by one su- 
pervisor and entered in the common 
pleas, no certiorari or appeal having 
been taken, is valid. Sheetz v. Rush 
Wnts: RP aALOO.. oo 2. 


15. Downing v. Rugar, 21 Wend. 
GEYo. L735 34 “Am De 223. 


16. Western Wheeled Scraper Co, 
v. Butler Tp., 24 Pa.Super. 477. 


17. Frankfort v. Waldo County, 40 
Me. 389. 


[a] Where major part of officers 
present are authorized to act, the one 
officer present may act. Frankfort v. 
Waldo County, 40 Me. 389. 


18. Prest v. Inhabitants of Town 
of Farmington, 99 A. 653, 116 Me. 8; 
Reed v. Monticello Tp., 205 N.W. 258, 
164 Minn. 358. 


19. Fayette County v. Chitwood, 8 
Ind. 504. 


20. St. Joseph First Nat. Bank y. 
\St. Joseph Tp., 9 N.W. 838, 46 Mich. 
526. See Sewickley Tp. v. Knight, 24 
Pa.Dist. 139 (clerk proper custodian 
of records). 


21. Newaygo County Mfg. Co. v. 
Bechtinaw, 45 N.W. 1010, 81 Mich. 416; 
Hendrickson v. New York, 24 Misc. 
231952) NiY.S.0/790) rev. on other 
grounds 56 N.Y.S. 580, 38 App.Div. 
480 (aff 54 N.E. 680, 160 N.Y. 144)]; 


Bronx Gas, etc., Co. v. New York, 17 
Mise, 433, 41 N.¥.S. 358; Rutland v. 
West Rutland, 34 A. 422, 68 Vt. 155; 
Wisconsin Cent. R. Co. v. Ashland 
County, 50 N.W. 937, 81 Wis. 1. 


_[a]_ Typewritten sheets, officially 
signed and firmly attached to page of 
township record, may be part there- 
of. Rubatt v. Wakefield Tp., 215 N. 
W. 38, 239 Mich. 536, 


22. Jefferson County y. Rose Tp., 
CE rtde oel County, 129 A. 78, 288 Pa, 


23. Riverside Tp. v. Stewart, 211 
EB. 8.73; 128 C.G.,A. (251. 


24, Scranton, etc., Traction Co. v. 
Delaware, etc., Canal Co., 1 Pa.Super. 
409 [rev on other grounds 87 A, 122, 
180 Pa: 6386]. 


25. Fayette County v. Chitwood, 8 
Ind. 504. 


26. Matlock v. Hawkins, 92 Ind. 
225; State v. Curtis, 56 N.W. 475, 86 
Wis. 140. 


27. Rock Creek Tp. v. Codding, 22 
P. 741, 42 Kan. 649; Scranton, etc., 
Traction Co. v. Delaware, etc., Canal 
Co., 1 Pa.Super. 409 [rev on other 
grounds 37 A. 122, 180 Pa. 636]. 


[a] Rule applied.—Failure of 
township minutes to refer to parol 
agreement that contract for purchase 
of tractor was not to become effec- 
tive until approved by proper author- 
ities of state department does not 
conelude parties thereto as the min- 
utes may be corrected to show what 
actually took place. Foresman y, 
Gregg Tp., 147 A. 64, 297 Pa. 369. 


28. West Jersey Traction Co. v. 
Camden Horse R. Co., 29 A. 338, 52«N. 
J.Eq. 452. 


29. Boards of health and sanitary 


officers see Health 29 C. J. p 245 et 
seq. 


Highway officers see Highways § 
268 et seq. 


Mandamus as remedy relating to 
election appointment, removal, and 
title to office see Mandamus 38 C. J. 
p 700 et seq. 

Officers of towns as school officers 
see Schools and School Districts § 
164 et seq. é 

80. Knowlton v. New Boston, 58 A. 
509, 72 N.H. 590; Edwards v. Town of 
Lake Pleasant, 242 N.Y.S. 635, 137 
Mise. 78 [aff 247 N.Y.S. 354, 231 App. 
Div. 770]; Peo. v. Potter, 82 N.Y-.S. 
649, 40 Misc. 485 [aff 85 N.Y.S. 460, 
88 App.Div. 239]; Com. v. McComsey, 
12 Pa.Dist. 39 (supervisor); Banks 
Tp. v. Frey, 10 Pa.Co. 580. 


Re See Municipal Corporations § 
$2. Moser v. Board of Com’rs of 


North Bergen, 159 A. 630, 10) N.J- 
Mise. 315; Doyle v. Town of Secau- 
cus, 159 A. 399, 10 N.J.Misec. 334; Peo. 
v. Tabor, 21 How.Pr. (N.Y.) 42; Lee- 
dom vy. Allen, 52 Pa.Super. 529. 


[a] Office of policeman or fireman. 
—Spears v. Board of Comrs. of North 
Bergen, 159 A, 154, 10 N.J.Misc. 962. 


[b] Office of police lienutenant.— 
Moser v. Board of Comrs. of North 


Bergen, 159 A. 630, 10 N.J.Mise. 315,’ 


[c] Review of action.—In some 
jurisdictions curtailment of town- 
ship fire and police forces in interest 
of economy is within discretion of 
township board, whose action cannot 
be reviewed by (supreme court. 
Spears v. Board of Com’rs of North 
Bergen, 159 A. 154, 10 N.J.Misc. 962. 


33. Opinion of Justices, 7 Mass. 
523, 15 Mass. 537. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


a 
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by law in designated officers.34 


[§ 87] b. Methods of Abolition. A town office 
may be abolished not only directly,?®> but also in- 
directly by implication,?* as by abolishing the town 
itself,*” by change in status of township,**® or by 
detaching territory of an organized county and in- 
cluding it within an unorganized county not attached 
to an organized county for judicial purposes.®® 


[§ 88] 2. Officers in Townships Containing Cities. 
Where a city is formed from part of a township*® 
or is created within the same limits as a township** 
the city government may, within the city limits, 
entirely supersede the township government,‘ or it 
may do so only as to certain officers and functions,** 
and the remaining township officers whose func- 
tions relate to the entire township must be chosen 
by vote of the township, including the city.*4 


[$ 89] 38. Eligibility of Officers—a. In General. 
The qualifications of persons eligible to town offices 
are usually prescribed by statute,*®> and as a gen- 
eral rule no other or greater qualification will be 
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required than is expressly prescribed.*¢® 


[§ 90] b. Residence, Suffrage, and Citizenship. 
While residence in a town is usually essential to 
qualify one for office-holding in it,*” generally speak- 
ing, In the absence of a constitutional or statutory 
provision to that effect, one need not be an elector 
in order to hold town office;4® and, in some jurisdic- 
tions, one may be eligible to a town office, although 
not a citizen of the United States.*® The period of 
residence required cannot be computed by tacking 
onto the present period a former residence which 
had been abandoned.®®° <A requirement that one 
shall be an elector in order to hold a township of- 
fice applies to an appointment to office.®! 


[§ 91] ¢. Tenure for Number of Years or Terms. 
A statute, rendering the incumbent ineligible for 
reélection upon the expiration of his term of office,*” 
operates from the time it takes effect to render 
ineligible for reélection persons who have served 
the number of terms or years stated before that 
time,°* although the period of ineligibility may cease 


34 Adams v. Plunkett, 175 N.E. 
60, 274 Mass. 453. 


_ 85. Anderson v. Weehawken Tp., 
in Hudson County, 118 A. 208, 97 N. 
J.Law 371; Edwards v. Town of Lake 
Pleasant, 242 N.Y.S. 635, 187 Misc. 
. (aff 247 N.Y.S. 354, 231 App.Div. 


[a] By statute to prevent duplica- 
tion of auties.—A statute abolishing 
former trustees of a town, and enact- 
ing that “the supervisor, town clerk 
and assessors... and their suc- 
cessors, are .. . ex officio the board 
of trustees of” such town, investing 
in them all rights of such trustees of 
the real and personal property of the 
town, may be valid, as an act to sim- 
plify the election of officials and pre- 
vent duplication of public duties. 
Sammis v. Town of Huntington, 174 
N.Y.S. 610, 186 App.Div. 463 [aff 171 
N.Y.S. 965, 104 Misc. 7]. 


[b] By resolution.—Where the 
position of a town officer is created 
by resolution the abolition of such 
position may be effected by resolu- 
tion. Under a township ordinance, 
creating a fire department and pro- 
viding that the committee may ap- 
point additional members from time 
to time, the members to be appointed 
by resolution, the position of any 
particular individual fireman is cre- 
ated and may be abolished by resolu- 


tion. Anderson v. Weehawken Tp., in 
Hudson County, 118 A. 208, 97 N.J. 
Law 371. 


26. Edwards v. Town of Lake 
Pleasant, 242 N.Y.S. 635, 187 Misc. 78 
[aff 247 N.Y.S. 354, 231 App.Div. 770]. 


[a] Office of town physician.— 
Where the statute empowers a town 
board of any town in which there is 
not a practicing physician to estab- 
lish the office of town physician and 
appoint to the office a physician upon 
condition that he shall reside in the 
town, the object of the statute being 
to provide sparsely settled communi- 
ties witha resident physician, by im- 
plication office of town physician is 
abolished when there is resident phy- 
Sician. Edwards v. Town of Lake 
Pleasant, 242 N.Y.S. 6385, 137 Misc. 
78 [aff 247 N.Y.S. 354, 231 App.Div. 
770]. 


37. In re Hinkle, 3 P. 531, 31 Kan. 
712 (abolishing a town may thereby 
oust the officers thereof before their 
terms provided by the constitution 


have expired). 


38. Leedom y. Allen, 52 Pa.Super. 
529 (in Pennsylvania the term of a 
township tax collector elected in 1909, 
in a township of the second class, for 
three years, was extended by the 
schedule adopted with the constitu- 
tional amendment of November 3, 
1909, to the first Monday of January, 
1914; but if in 1910 the township is 
decreed to be a township of the first 
class, the office of township collector 
is abolished through the operation of 
Act May 28, 1907 (P. L. p 278), and 
the duties of the township tax col- 
lector become vested in the township 
treasurer elected after the change of 
the status of the township. In sucha 
case when the tax collector, elected 
in 1909, took office, his tenure of of- 
fice was subject to the condition 
that the township might become a 
township of the first class). 


39. In re Petition of Wood, 9 P. 
758, 34 Kan. 645 (before an alleged 
township can have a municipal or- 
ganization as a township and be en- 
titled to township officers it must, in 
some jurisdictions, have been at- 
tached to an organized county for 
judicial purposes, and the action of 
the legislature in detaching territory 
from an organized county, and includ- 
ing it within an unorganized county 
which is not attached to an organized 
county, for judicial purposes, will op- 
erate to abolish any township organi- 
zation existing upon the detached ter- 
ritory, and to oust from office all 
township officers, including justices 
of the peace, resident thereon). 


40. State v. Ward, 17 OhioSt. 543. 
41. State v. Finger, 46 Iowa 25. 


42. Rittenhouse v. Bigelow, 58 N. 
W. 534, 88 Neb. 547, 57 N.W. 387, 38 
Neb. 543. 


. 4% State v. Finger, 46 Iowa 25; 
State v. Ward, 17 OhioSt. 543. 


44. State v. Finger, 46 Iowa 25; 
State v. Ward, 17 OhioSt. 543. 


45. See statutory provisions. 


[a] In Pennsylvania neither a 
trust company nor a bank can be 
elected town treasurer under Act July 
22 SC19ks) Pee Ee psi. §§+ 5, 9. & See 
In ve Surety for Tp. Treasurer, 24 
Pa.Dist. 892. 


46. State v. Bogard, 27 N.E. 1113, 
128 Ind. 480. 


[a] Moderator may also be a 
candidate for office unless forbidden 
by statute. Wheeler v. Carter, 62 N. 
E. 471, 180 Mass. 382. 


47. Barre vy. Greenwich, 1 Pick. 
(Mass.) 129. 


[a] Nonresident as de facto offi- 
cer.—(1) Where a township treasurer 
resides in the township, a deputy 
treasurer, appointed by him though 
residing out of the township, may be 
a de facto officer. Auditor-Gen. v. 
Longyear, 68 N.W. 130, 110 Mich. 223. 
(2) Where a town elects no officers, 
and the assessor and treasurer of an 
adjoining town claim, under a stat- 
ute relating to the assessment and 
collection of taxes in such towns by 
the officers of an adjoining town, the 
right to exercise the function of the 
vacant offices in the town, and actual- 
ly exercise those rights, they are of- 
ficers de facto, not necessarily of the 
town where the vacancy exists, but 
for the purpose of exercising the au- 
thority of the town, conferred by 
statute in the emergency therein pro- 
vided for, and it is not necessary to 
the validity of their acts that they 
be classified as town, county, or state 
officers. Strange v. Oconto Land Co., 
117 N.W. 1023, 1386 Wis. 516. 


Effect of removal of officer from 
town see infra § 104. 


48. Spencer v. Fargo, 159 A. 349, 
114 Conn, 527. 


[a] Custom or usage—(1) To 
have force of law, usage to elect as 
town officers only persons both resi- 
dents and electors must be general 


custom from time immemorial. 
Spencer v. Fargo, 159 A. 349, 114 
Conn. 527. (2) A statute requiring 


town elerk to check from voting list 
names of candidates for offices did 
not warrant inference of custom that 
town officers should be _ electors. 
Spencer v. Fargo, supra. 


49. In re Opinion of Justices, 70 
Me. 560. 

50. Laimbeer v. Peo., 48 Ill. 4990. 

51. In re Darby Tp., 9 Pa.Dist. 678, 
7 Del.Co. 597. 

52. See statutory provisions. 

53. Jeffries v. Rowe, 63 Ind. 592. 


[a] Bule applied.—A township 
trustee, who had held his office for 
two consecutive terms immediately 
preceding an election for that office, 
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after a certain period of time and the person become 
eligible for election again as trustee.°* 


Right to hold over.®°> Such a provision does not 
apply to one who, having held office for the maxi- 
mum continuous period permitted by the statute, 
holds over because of the failure to elect his suc- 
cessor.°°® 


[§ 92] d. Incompatibility. Unless expressly ex- 
cluded,®? all persons within the class named as 
eligible are qualified, even judges or clerks of the 
election,®® and persons holding other offices.°® How- 
ever, the principle of incompatibility of offices®® 
may control the public administration of towns as 
well as that of cities.61 Thus where the superin- 
tendent of streets performs all his duties under 
the direction of the selectmen his compensation 
being fixed by them, as a general rule the select- 
men cannot properly elect one of their number su- 
perintendent of streets.°2 A provision that one offi- 
cer shall not be eligible to another office®* not only 
renders him incapable of holding the office, but even 
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[§§ 91-93 
fice by one disqualified to hold it by reason of hold- 
ing an incompatible office is not necessarily a resig- 


nation of the prior office, unless it is made so by 
special statutory or constitutional provision.°° 


[§ 93] 4. Election or Appointment®*—a. In Gen- 
eral. Elections or appointments of town or town- 
ship officers are invalid when in contravention of con- 
stitutional provisions, such as constitutional provi- 
sions, which declare that such officers shall be elected 
by the legislature,®? or, on the other hand, which 
prohibit the appointment of town officers by the 
legislature,°* or constitutional provisions which re- 
quire that all town officers must be elected or ap- 
pointed by the electors of the town or town author- 
ities;®® and, under a provision of the latter kind, 
an act extending the term of town officers cannot 
apply to one already elected.7° Subject to constitu- 
tional limitations and restrictions’! statutes may be 
enacted, regulating the whole subject of the selec- 
tion of town officers whether by election or appoint- 
ment,?? in form either of general election laws,‘* or 
of special laws applicable only to town elections,** 


of being elected to it.®4 


was declared ineligible for reélection, 
although his last term had not con- 
tinued for the two years for which 
he had been elected, the time of hold- 
ing elections for township trustees 
having been changed in the meantime, 
thereby shortening the duration of 
the second of his consecutive terms. 
Jeffries v. Rowe, 63 Ind. 592. 


54 State v. Crane, 129 N.E. 265, 
74 Ind.App. 514. 


55. Holding over generally see in- 
fra § 101. 


56. State v. Bogard, 27 N.E. 1113, 
128 Ind. 480. 


5?. In re Meehan, 1 Leg.Chron. 
(Pa.) 807. See'Com. v. Edwards, 24 
Pa.Dist. 729 (election officer ineligible 
by reason of repeal by constitution 
of statute making him eligible). 


58. In re McKenzie’s Election, 2 
Pa.Dist. 518; Ex p. Walker’s Contest- 
ed Blection, 3 Luz.Leg.Reg. (Pa.) 130. 


59. In re Meehan, 1 lLeg.Chron. 
(Pa.) 307. See Officers 46 C.J. p 941 
et seq. 


60. See Officers §§ 46-55. 


61. Atty.-Gen. v. Henry, 159 N.E. 
539, 262 Mass. 127. ., 


62. Atty.-Gen. v. Henry, supra. 


63. See statutory provisions; and 
Officers §§ 46-55. : 


64. Peo. v. Purdy, 48 N.E. 821, 154 
N.Y. 439, 61 Am.S.R. 624. 


[a] Reason for rule.—(1) If it be 
held that the disqualification of the 
statute applies only to the holding 
of the office, and not to the capacity 
of the candidate for election, then 
the electors can never know, when 
voting, for instance for a school trus- 
tee for the office of supervisor, 
whether they will succeed in filling 
the office or not. Although the ac- 
tion of the electors may be unani- 
mous, the result must depend upon 
the future action of the candidate 
himself. Unless he resigns as trus- 
tee, there has practically been no 
election, and the office is left vacant, 
although the people intended to fill it. 
Peo. v. Purdy, 48 N.B. 821, 154 N.Y. 
439, 61 Am.S.R. 624. (42) The vote in 
such a case may be said to be condi- 
tional upon the resignation of another 


The acceptance of an of- 


compliance with 


office by the candidate voted for. He 
may refuse or fail to resign, and then 
the action of the voters is nugatory. 
The statutes for filling vacancies 
might not apply to such a case, since 
it cannot be said that the person who 
received the votes of the people ever 
filled the office, or could fill it. It is 
simply a failure to elect anyone to 
the place. Peo. v. Purdy, supra. 


[b] Tax collector vested with cer- 
tain official powers until all the tax- 
es on his list are collected is not re- 
lieved of a statutory disability to 
hold the office of selectman while act- 
ing as such collector until he has 
completed his duties and has been 
discharged. Atty.-Gen. v. Marston, 22 
A. 560, 66 N.H. 485, 18 L.R.A. 670. 


65. Atty.-Gen. v. Marston, supra. 
Tyr a leek ge generally see infra § 


66. Appointments to fill vacancies 
see infra § 103. ; 


67.. State v. O’Brien, 115 N.E. 25, 
95 OhioSt. 166. 


[a] Commissioners appointed by 
special act to refund the bonded in- 
debtedness of a township are mere 
financial agents and not officers of 
the township within such a provision. 
Travelers’ Ins. Co. v. Oswego Tp., 59 
F. 58, 7 C.C.A. 669 [rev 55 F. 361, and 
Ble 10 aap, oh ee CuGsAas Geile 


6% Peo. v. Hayt, 7 Hun 39 [rev 
on other grounds 66 N.Y. 606]. 


[a] An act creating a mew town 
out of part of an old one may pro- 
vide that the officers of the old town 
shall continue to serve until the next’ 
regular election, without violating 
this provision. Peo. v. Hayt, 7 Hun 
(N.Y.) 39 [rev on other grounds 66 
N.Y. 606]. 


69. Coyne v. Town of Greenburgh, 
182 N.Y.S. 230, 110 Mise. 598 [rev 185 
N.Y.S. 670, 194 App.Div. 861 (mod 135 
N.E, 898, 238 N.Y. 503)]. 


[a] Wemporary provision for 
emergency as not violative of section. 
—A statute providing that, where the 
people of a town fail to elect officers 
required by law, so that property of 
the town cannot be assessed for taxa- 
tion, the county board shall issue a 
warrant to the assessor and treasurer 


the provisions of which is manda- 


of an adjoining town, requiring them 
to assess and collect taxes due, until 
an election shall be held, makes tem- 
porary provision for an emergency 
in which there would be otherwise an 


entire suspension of the functions of — 


public office, and therefore does not 
violate this requirement. Strange v-. 
Oconto Land Co., 117 N.W. 1023, 136 
Wis. 516. 


70. Peo. v. Randall, 45 N.E. 841, 
151 N.Y. 497; Lane v. Tilton, 88 N.Y. 
S. 428, 43 Mise. 214. 


71. State v. O’Brien, 115 N.E. 25, 
95 OhioSt. 166 (where state seeks to 
exercise its sovereign power through 
township officers, statute creating of- 
fice and providing for selection and 
compensation of incumbent must con- 
form to constitutional provisions). 


Constitutional provisions see supra 
text and notes 67-70. , 


72. See statutory provisions. 


[a] Distinction between election 
and appointment.—(1) Where not oth- 
erwise indicated, “the term ‘appoint- 
ed’ is commonly used as applicable 
to cases where the appointment is the 
result of an election, as well as to 
cases where it results from a choice 
exercised by a single individual. And 
on the other hand, ‘elected’ is used as 
descriptive of those chosen by a lim- 
ited body, as well as to those chosen 
by the people.” Reid v. Gorsuch, 51 
A. 457, 67 N.J.Law 396, 404. (2) A 
statute, providing that the town treas- 
urer shall hold until his successor is 
“elected” and qualified, does not nec- 
essarily exclude one who has been 
appointed and has qualified from law- 
fully holding the office, if other provi- 
sions of the statute contemplate ap- 
pointment of township officials. State 
v. Vandenberg, 1660 N.W, 1037, 
Wis. 628. 


73. De Armond vy. 
469. See also Officers § 63 et seq. 


74 Williams vy. Potter, 3 N.H. 729, 
114 Ill. 628; In re North Bethlehem 
Tp., 2 Pa.Dist.&Co. 13. 


[a] General town election law 
does not apply to the election of trus- 
tees of common lands as such officers 
exist in only a few towns, where they 
are governed by local laws. Lane y. 
Tilton, 88 N.Y.S. 428, 43 Misc. 214. 


State, 40 Ind. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tory, and an election not held in accordance with 
the statutes confers no title to office.*® In ease of 
doubt in the statute the courts lean to constructicn 


requiring election for all principal officers.7¢ 


Appointment by court. In some jurisdictions 
if an election of a town officer fails because of fail- 
ure to qualify or because of a tie vote the court ap- 
points the incumbent.‘7 On the organization of a 
new township resulting from the division of a town- 
ship the court does not, as a rule, appoint govern- 
ing officers but the township organization of the 
original township continues until the municipal elec- 
tion and installation of officers chosen thereat.*® 


Suspension of functions pending recount may not 
be required.7® 


[§ 94] b. Time and Place. The rules above stat- 
ed®° apply as to the propriety, validity, and effect 
of statutes regulating the time, place, and procedure 
of electing or appointing town or township offi- 
cers.§1 Provision is usually made for elections at 
the annual town meeting;®? but in some states it 
is competent to elect officers at an adjourned ses- 
sion of the regular annual meeting,**® or even at a 
special meeting called for the purpose.** An over- 
seer of the highways, when considered. as a township 


75. 111.—Williams v. Potter, 3 N.E. [ 400. 


729, 114 Ill. 628. [a] Rule 
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applied.—Where 
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officer, can be chosen only by the annual township 
meeting, generally, and not by the persons residing 
in the particular district.®® 


[§ 95] c. Canvass of Vote and Certificate of Elec- 
tion. The vote is usually canvassed by the officers 
of the meeting or by a board of commissioners,*® 
and an officer has no authority to act until he re- 
ceives a certificate of his election;8? but a certificate 
issued by the proper authorities constitutes prima 
facie evidence of his title to the office.8§ 


[§ 96] 5. Qualification—a. In General. Under 
some statutes both an election and qualification are 
necessary in order to render an elected township 
officer or trustee an officer in contemplation of law.®® 
It has been held that the requirement that an offi- 
cer shall qualify within a stated time, does not, 
in case of a contested election, apply until the ter- 
mination of the contest.®° 


Oath. The requirement that before entering upon © 
his duties, an officer shall take the oath of office 
should be complied with.®1 Where the person elect- 
ed has been discharging the duties of the office it 
will be presumed that he was properly sworn until 
the contrary is proved.” 


Bond. Similarly the giving of a bond or other 


tricts, and not to the day thereafter 


after | when the town officers meet to can- 


: eis Armond v. State, 40 Ind. 
69. 


N.H.—State v. Hadley, 13 A. 643, 64 
N.H. 473. 


N.J.—Reid v. Gorsuch, 51 A. 457, 67 
N.J.Law 396. , 


Pa.—Com. v. Baxter, 35 Pa. 263; In 
re North Bethlehem Tp., 2 Pa.Dist.& 
Co. 13; In re Lykens Tp., 32 Pa.Co. 
176. See Travis v. Lehigh Coal, etc., 
Co., 32 Pa.Co. 332 (election held to 
conform to statutes). 


Wis.—State v. Vandenberg, 160 N. 
W. 1037, 164 Wis. 628. 


See State v. Verdier, 74 S.E. 934, 91 
S.C. 394 (commissioners holding un- 
der appointment from governor with- 
out recommendation of legislators, 
mere usurpers). 


76. State v. Hadley, 13 A. 6438, 64 
N.H. 473; Reid v. Gorsuch, 51 A. 457, 
67 N.J.Law 396. 


77. In re Ridley Tp. Sup’r, 9 Pa. 
Dist. 732, 8 Del.Co. 22. 


[a] Considerations determining 
choice of appointee.—(1) It is ap- 
propriate for the appointing power 
to name the candidate having the 
popular majority, where the election 
has failed to give title to the office by 
reason of minor irregularity or fail- 
ure to qualify and such candidate can 
and will cure such irregularity and 
failure to qualify. In re Ridley Tp. 
Sup’r, 9 Pa.Dist. 732, 8 Del.Co. 22; In 
re Sadsbury Tp., 16 Lanc.L.Rev. (Pa. ) 
ster 13 York Leg. Ree. 58. (2) Where 
there is a tie vote for supervisors in 

a township, which is divided into dis- 
ieicts for convenience of road super- 
vision, the court in a contest between 
the two candidates will, other things 
being equal, appoint the candidate 
from the district which has no repre- 
sentative in the board. In re Sup’rs 
of Washington Tp., 7 North.Co. (Pa.) 
168. 

7g. In re North Bethlehem Tp., 2 
Pa.Dist.&Co. 13. 


79. Moloney v. Selectmen of Town 
of Milford, 149 N.E. 317, 253 Mass. 


canvassing ballots at annual town 
meeting on March 2, moderator, un- 
der statute, declared that three select- 
men were elected, who took oath on 
March 3, and town meeting was ad- 
journed, and selectmen met and or- 
ganized on March 3 and chose chief 
of police, action of three selectmen in 
choosing M as chief of police con- 
ferred on him title to that office, 
though selectmen knew at time of 
meeting that petition for recount was 
filed contesting election of one of 
them. Moloney v. Selectmen of Town 
of Milford, 149 N.H. 317, 253 Mass. 
400. 


80. See supra § 93. 


81. De Armond v. State, 40 Ind. 
469; Atty.-Gen. v. Hutchinson, 69 N. 
E. 1048, 185 Mass. 85; In re Martz’s 
Blection, 1 A. 419, 110 "Pa. 502; Travis 
vy. Lehigh Coal, ete., Co., 33 Pa. Super. 
2035) -In re Upper ‘Merion Township 
Policeman, 17 Pa.Dist.&Co. 323; In 
re Town Council, 40 A. 6, 20 RI. 784. 


[a] City election act as governing 
town elections,—A city election act 
regulating elections in cities, may in- 
clude town elections, so far as the 
territory of the town is within the 
boundaries of the city, since to that 
extent the joint election is an: ‘“‘elec- 
tion in a city.’”’ Bolles v. Prince, 95 
N.E. 40, 250 Ill. 36. 


[b] First selectman of town.—In 
Connecticut the statute provides that 
of the persons elected selectmen by 
any town the one first named on the 
plurality of the ballots cast for them 
or any of them shall be first select- 
man; but notwithstanding such pro- 
vision there is no such distinct office, 
properly speaking, as that of first se- 
Jectman of a town, term not being 
used as descriptive of independent of- 
ficer, but rather to indicate position 
or rank which one member of board 
of selectmen occupies in relation to 
fellow members. Beckley v. Alling, 
99 A. 1034, 91 Conn. 362. 


82. See statutory provisions. 


[a] “At the annual town meeting” 
refers to the day on which the ballots 
are cast in the several election dis- 


vass the result of the election and 
transact other business. Matter of 
Foley, 28 N.Y.S. 608, 8 Misc; 57. 


83. Com. v. Hubbard, 24 Pick. 
(Mass.) 98. 
84 State v. Bean, 63 N.H. 249; 


Com. v. Snyder, 11 Pa.Dist.&Co. 224. 


85. Green vy. Kleinhans, 14 N.J. 
Law 473. 


_ 86. Peo. v. Callaghan, 83 Ill. 128. 
87. Pratt v. Luther, 45 Ind. 250. 


fa] Basis of certificate.—Under 
some statutes, the requirement of le- 
gal qualification is the possession of 
a certificate based upon a declaration 
of election, following a count by the 
town council of the ballots given in 
at an election by the qualified voters 
of the town. Arnold v. Town Council 
of Warwick, 144 A. 54, 49 R.I. 458. 


88. De Armond v. State, 40 Ind. 
469; Com. v. Baxter, 35 Pa. 263. 


89. Cavis v. Robertson, 9 N.H. 524. 


90. Farwell v. Adams, 1 N.E. 272, 
112 The 5%: 


91. Inhabitants of Brownville. v. 
U. S. Pegwood & Shank Co., 123 A. 
170, 123 Me. 379; Cavis v. Robertson, 
9 N.H. 524;. State v. Rollins, 27 A. 
498, 65 Vt. 608. 


{a] Grand juror is within the rule. 
State v. Rollins, 27 A. 498, 65 Vt. 608. 


[b] Selectmen are not required 'to 
be sworn in some jurisdictions. Lem- 
ington v. Blodgett, 37 Vt. 210. 


[c] Sufficiency of oath—Where 
each town officer—that is, two as- 
sessors, the treasurer, the tax col- 
lector and  selectmen—was duly 
sworn in open town meeting faith- 
fully to perform the duties of the of- 
fice to which he had been chosen by 
the voters of the town, it could not 
be successfully contended that the 
oaths administered were insufficient. 
Inhabitants of Brownville v. U. S. 
Pegwood & Shank Co., 123 A. 170, 123 
Me. 379. 


Ble Lemington v. Blodgett, 37 Vt. 
0. 
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! 
security, subject to the approval of the proper au- 
thorities,°? may be a requisite of the qualification 
of an elected or appointed officer.®* 


[§ 97] b. Failure or Refusal To Qualify. Where 
the statute specifies the time within which the offi- 
cer shall qualify, it has been held that such a re- 
quirement is mandatory and that a failure to qual- 
ify within that time may be regarded as a refusal 
to accept the office®® or as having the effect of a 
vacation of the office;°® but it has also been held 
that such a requirement is directory only and a 
failure to comply therewith will not work a va- 
eancy,®? nor furnish ground for removal. If no 
specific time is fixed in which an officer is required 
to qualify, mere neglect to qualify will not ordi- 
narily, ipso facto, make the office vacant.°* Con- 
stitutional provisions that an officer named for a 
given term shall hold office for such term and until 
his successor is elected and qualified sometimes af- 
fect the operation of the above rule as to the effect 
of a failure to qualify as vacating the office.®° 


Appointment of nonqualifying elected officer. If 
the failure of an elected official to qualify as required 
by the statute or his refusal to serve has the effect 
of vacating the office,t such vacation may operate 
under some circumstances to enable the town super- 
visors to fill the vacaney by appointing the officer 
so refusing to serve.? 

Mandamus to compel service.? Payment by a town 


93. Laird v. State, 163 N.E. 2638, 
200 Ind. 319; and cases infra note 94. 


[a] Condition precedent to ap- 
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qualify on the ground that he was 
not, at the time of the election or 
since, qualified to hold the office, cre- 


[§§ 96-98 


officer elect of a statutory penalty for refusing to 
serve is no defense to a mandamus to compel serv- 
ice,* and due notice of election is equivalent to formal 
demand for service.® 


[§ 98] 6. Evidence of Election and Qualification. 
The records of the town or of the town meeting® 
should show everything essential to the election of 
an officer.? Such official records constitute the best 
evidence of the election and qualification of officers,® 
and oral evidence is not admissible in a collateral 
proceeding to vary or contradict such records.® 
Nor, as a general rule, is other evidence, either docu- 
mentary or oral, admissible in a collateral proceed- 
ing to supply defective records, until it is shown 
that the record containing the best evidence is lost 
or destroyed, or is otherwise inaccessible.1® An ex- 
ception is made in special cases in which it is no 
longer possible to correct the record in the usual 
way, as where through lapse of time it may be pre- 
sumed that the officers who made the records are no 
longer living or no longer recollect the facts, or 
where the death of the clerk who made the record 
is proven;!! but unless a case can be brought with- 
in this exception, the proper proceeding is by man- 
damus to compel the correction of the record.1? In 
certain cases, especially those involving the ques- 
tion of whether a person acted in an individual or 
in an official capacity, the official capacity of a 
town officer is established prima facie by evidence 


an officer, at least to the extent of 
requiring a prior incumbent of the 
office and claiming to have been re- 
elected to institute quo warranto pro- 


proval.—County auditor cannot de- 
termine title to office of township 
trustee or pass on right thereto as 
condition precedent to approving of- 
ficial bond. Laird v. State, 163 N.E. 
263, 200 Ind. 319. . 


94 In re German Tp., 31 Pa.Co. 
oLb: eee v. Hopkins, 13 A. 109, 16 
R.I. 83. 


fa] (1) In Pennsylvania no bond 
is required from township road su- 
pervisors, under act of 1905. In re 
Chapman Tp., 22 Pa.Dist. 950. (2) 
Although under the act of 1860 (53 
P. S. §§ 15382-15384, 18566-18568) a 
bond was required. In re German 
Tp., 15: Pa.Dist. 461. 


[b] Surety company may be sole 
surety in some jurisdictions. In re 
es for Tp. Treasurer, 24 Pa.Dist. 
892. 


[c] Bond as not necessary to qual- 
ify.—Where a statute provides that 
a supervisor shall serve until his suc- 
cessor is elected and ‘‘qualified’’; that 
every supervisor shall take an oath 
of office, and ‘within 30 days after 
entering upon his office” file an under- 
taking to be approved by the board, 
a supervisor serves only until the 
oath of his successor, after which he 
is no longer a member of the board, 
and therefore need not be notified 
of a meeting at which the undertak- 
ing is to be approved. In re Bradley, 
21 N.Y.S. 167 [aff 36 N.E. 598, 141 N. 
OAs 

95. Mussey v. White, 3 Me. 290. 


96. State v. Johnson, 100 Ind. 489; 
Peo. v. Hitchcock, 2 Thomps.&C. (N. 
Y.) 134; State v. Lechner, 204 N.W. 
478, 187 Wis. 405. 


[a] Rule applied.—The refusal of 
town treasurer, legally elected, to 


ated a vacancy in the office. State v. 
Vaamenbene: 160 N.W. 1037, 164 Wis. 


97. Albaugh v. State, 44 N.E. 355, 
145 Ind. 356; Colman y. Anderson, 10 
Mass. 105; Matter of Drury, 79 N.Y. 
S. 498, 39 Misc. 288; In re Collector 
of Taxes for Pulaski Township, 16 
Pa.Dist.&Co. 654, 


98. Glidden v. Towle, 31 N.H. 147. 
99. State v. Berg, 50 Ind. 496. 
1. See supra text and note 96. 


2. State v. Lechner, 204 N.W. 478, 
187 Wis. 405. 


[a] Thus where the holder of the 
certificate of election does not qualify 
in the time required and the candi- 
date claiming to be the duly elected 
officer fails to qualify or make any 
claim to the office within a reasonable 
time after the expiration of the time 
so limited, the supervisors, may, in 
some jurisdictions, declare the office 
vacant and appoint the certificate 
holder. tate v. Lechner, 204 N.W. 
478, 187 Wis. 405. 


8. Generally see Officers § 31. 


4 Peo. v. Williams, 33 N.E. 849, 
ree Ill. 573, 36 Am.S.R. 514,24 L.R.A. 


5. Peo. v. Williams, supra. 


6. Records of town meeting see 
supra. § 70. ' 


7. Scammon v. Scammon, 28 N.H. 
419 (where the statute requires the 
election of officers by ballot and by 
major vote, the records must show 
compliance with these requirements). 


[a] Notwithstanding absence of 
certified statement of result of elec- 
tion, other papers and evidence may 
be sufficient to show the election of 


ceedings if he desires to assert his 
claim. Supervisors of Town of La 
Pointe v. O’Malley, 50 N.W. 521, 46 
Wis. 35 (where the evidence consist- 
ed of the statement of the result 
showing his election signed by the 
town clerk and recorded in the rec- 
ords of the town, the testimony of 
the chairman, showing that this state- 
ment, though not signed by the in- 
spectors, was authorized by them, and 
there is evidence that after the can- 
vass such person was declared duly 
elected, not by the clerk, but by the 
chairman in the presence of the clerk, 
and that in pursuance of the statute 
the clerk notified such person of his 
election, and that he included his 
name as treasurer in his certificate to 


‘the county clerk of the names of the 


officers elected in the town for the 
year). 


& State v. Ferguson, 31 N.J.Law 
107; In re Prickett, 20 N.J.Law 134. 


[a] Clerk may record his own 
election.—Greene v. Lunt, 58 Me. 518; 
Het ds v. Murdock, 13 Pick. (Mass.) 


[b] Attested copy is admissible. 
Bearce v. Fossett, 34 Me. 575; Abbot 
tae euiee Third School Dist., 7 Me. 


[ce] Certificate of moderator is the 
proper evidence of the qualification of 
a town officer sworn in by him at the 
time of election. Abbot v. Hermon 
Third School Dist., 7 Me. 118. ° 


9. In_re Prickett, 20 N.J.Law 134; 
Peo. v. Zeyst, 23 N.Y. 140. 


10. In re Prickett, 20 N.J.Law 134. 
ll. Cavis v. Robertson, 9 N.H. 524. 


12. Cavis v. Robertson, supra; Peo. 
v. Zeyst, 23 N.Y. 140. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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that he has openly discharged the functions of the 
office,4* and the testimony of the officer himself 
that he acted in an official capacity, implying that 
he acted under a belief that he was legally elected 
and qualified, may be sufficient prima facie evidence 
that he was an officer de facto.14 
ing the keeping of records of election and qualifica- 
tion of officers are usually construed to be merely 
directory as to matters of detail,1® and presump- 
tion in favor of regularity of action by officers will 
supply minor defects in records of election!® and of 
qualification.!7 


[§ 99] 7. De Facto Officers.18 An officer de facto 
is one who, under color of election or appointment, 
assumes an office and performs its functions,?® al- 
though not regularly and constitutionally chosen2° 
or qualified.2+_ He is to be distinguished from an 
officer de jure, who is in all respects legally chosen 
and qualified ;?2_ and, on the other hand, from a mere 
usurper of an office without any color of right.?3 
The mere fact that one, who was a candidate for 
reélection as town treasurer, has retained possession 
of the office, and refused to pay over the money in 
his hands as treasurer, does not render him treas- 
urer de facto, where demand has been made on him 
within a reasonable time by his successor, who has 
duly qualified.?* 


Color of title. An existing appearance of right 
which may mislead is the essential ground of the 
doctrine, for otherwise there is no excuse for the 
party deceived and no basis for a demand of pro- 
tection; there must either be some appointment or 
election which might be supposed to be valid, or, 


is. Gilmore «Vv.» Holt, “4. Pick: 
(Mass.) 258; Reeves v. Ferguson, 31 
N.J.Law 107. 
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named were as valid, so far as the 
public was concerned, as the acts of 
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possibly, such an occupation of the office without 
dispute and with general acquiescence as would rea- 
sonably lead to the inference that such authority 
existed although not at the time known.?° 


Validity of acts. The acts of an officer de facto, 
within the scope of the office he assumes to occupy, 
are valid and binding both on the town?® and on 
third persons.” Neither his title to the office nor 
the validity of his acts can be attacked collaterally.?® 
In other words the acts of an officer de facto are 
valid when they concern the public or the rights of 
third persons, and cannot be indirectly called into 
question in a suit to which such officer is not a par- 
ty.2® The doctrine of officers de facto applies for 
the protection of third persons or the public, who 
have acquired rights upon the faith of an appear- 
ance of authority, and who will be harmed by the 
actual truth;°° it does not apply where the official 
action is challenged at the outset, and before any 
person has been or can be misled by it, and where 
no rights have, as yet, accrued upon its faith, either 
of a public or private character. 


Right to office may be questioned by a quo war- 
ranto against him, or in a suit by him the authority 
to prosecute which is dependent upon his official 
position.?? 


[§ 100] 8. Term of Office, Holding Over, and Va- 
cancies—a. Term of Office. Where the terms for 
which town officers shall serve are fixed, as they 
usually are, by the constitution®* or by statute,** 
general rules, elsewhere ‘considered,?> govern as to 
the validity, interpretation, and effect of the par- 
ticular constitutional or statutory provision.*® The 


521, 46 Wis. 35. 
25. Williams v. Boynton, 42 N.E. 


T4555 -Com...5\v. 
(Mass.) 226. 


15. Kellar v. Savage, 17 Me. 444. 
See Daly v. Gubbins, 82 N.E. 659, 170 
Ind. 105 (Burns St. Annot. (1901) § 
4331, requiring the filing of a state- 
ment of the election of town trustees 
in the office of the clerk of the circuit 
court of the county, is applicable only 
to the first election held after the or- 
ganization of the town). 


16. Daly v. Gubbins, supra; Gerry 
Wa wlerrick, 32 An 862778i, Me. 2195 
Hathaway v. Addison, 48 Me. 440; 
Mussey v. White, 3 Me. 290; 
v. Thomas, 36 N.H. 302; Reeves v. 
Ferguson, 31 N.J.Law 107. 


[a] Statement that a person “took 
the oath of office” is sufficient to im- 
port the oath prescribed by law. 
Scammon v. Scammon, 28 N.H. 419. 


17. Greene v. Lunt, 58 Me. 518; 
Kellar v. Savage, 17 Me. 444; Mason 
v. Thomas, 36 N.H. 302. 


18. Generally see Officers §§ 366- 
Soe 


19. Com. v. McCue, 16 Gray 
(Mass.) 226; Atty.-Gen. v. Marston, 
22 A. 560, 66 N.H. 485, 13 L.R.A. 670. 


[a] Bule applied.—Where a consta- 
ble was appointed by a majority of 
the selectmen and qualified by taking 
the oath of office, and such qualifica- 
tion was recorded in the town records, 
and he entered at once on his duty, 
and posted an attested copy of the 
warrant for the annual meeting and 
made a proper return thereon, he was 
in any event an officer de facto, and 
his acts as such in the instance 


McCue, 16 Gray 


an officer de jure, and his title could 
not be inquired into collaterally. Al- 
len v. Hackett, 121 A. 906, 123 Me. 106. 


[b] County commissioners as de 
facto township officers.—County com- 
missioners performing duties of town- 
ship officers during period of years, 
whose acts were generally acquiesced 
in, may be de facto township officers. 
Protest of Missouri-Kansas-Texas R. 
Co., 300 P. 718, 149 OKI. 166. 


20. Cushing v. Frankfort, 57 Me. 
541; In re Township Supervisors, 17 
Pa.Dist. 6 (statute construed to relate 
to de facto officers); Yorty v. Paine, 
22 N.W. 187, 62 Wis. 154. 


21. Plymouth v. Painter, 17 Conn. 
585, 44 Am.D. 574; Peo. v. Collins, 7 
Johns. (N.Y.) 549; Gregg Tp. v. Jami- 
son, 55 Pa. 468. 


22. Plymouth v. Painter, 17 Conn. 
585, 44 Am.D. 574; In re Tp. Super- 
visors, 17 Pa.Dist. 6. 


23. Everroad v. Flatrock Tp., 49 
Ind. 451; Williams v. Boynton, 42 N. 
BE. 184, 147 N.Y. 426 [aff 25 N.Y.S. 60, 
71 Hun 809]. 


[a] Office abolished.—Where the 
office of township collector in a coun- 
ty had been abolished, a prior in- 
cumbent of that office, who continued 
to exercise the functions thereof, is 
a mere intruder, and not even a de 
facto officer; for where there is no de 
jure office there can be no de facto 
officer. State ex rel. Abington v. 
Reynolds, 218 S.W. 334, 280 Mo. 446 
[quashing (App.) Abington v. Har- 
well, 211 S.W. 885. Conformed to 
QAO Sieg eho 


24. La Pointe v. O’Malley, 50 N.W. 


184, 147 N.Y. 426. 


[a] Color of title essential to con- 
stitute an officer de facto is lost by 
one where a court of competent juris- 
diction has decided that another is 
entitled to the office de jure and that 
the papers of the office shall be sur- 
rendered to such other. Williams v. 
Boynton, 42 N.H. 184, 147 N.Y. 426. 

26. Abbott v. Chase, 75 Me. 83; 
Cushing v. Frankfort, 57 Me. 541; 
Gregg Tp. v. Jamison, 55 Pa. 468. 

27. Abbott v. Chase, 75 Me.-833 
Atty.-Gen. v. Marston, 22 A. 560, 66 N. 
H. 485, 13 L.R.A. 670; Roberts v. 
Holmes, 54 N.H. 560; Strange v. Ocon- 
to Land Co., 117 N.W. 1023, 1386 Wis. 
516. 

28. Baker v. Shephard, 24 N.H. 
208. 

29. Ailen y. Hackett, 121 A. 906, 
123 Me, 106. 

30. Williams v. Boynton, 42 N.E. 
184, 147 N.Y. 426. 

31. Williams v. Boynton, supra. 

32. Plymouth v. Painter, 17 Conn. 
585, 44 Am.D. 574. See also Quo War- 
ranto § 10 et sea. 

33. See constitutional provisions. 

[a] Extension of term by amend- 
ment.—Commonwealth vy. Krepps, 86 
A. 1020, 239 Pa. 471; In re Drumore 
Tp., 20 Pa.Dist. 1068. 

34. See statutory provisions. 

35. See Officers §§ 97-128, 

36. See cases infra this section. 


[a] Time of election as affecting 
term.—Where a statute fixed length 


‘ 
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official terms of the first officers of a township ac- 
cepting incorporation under general law are fixed by 
the statute in operation at date of acceptance;** the 
legislature ordinarily has power to reduce the term 
of office of township supervisors.** Where no term 
is specified, officer holds during pleasure of appoint- 
ing power under some constitutions.*® 


[§ 101] b. Holding Over.*® Since it is abhorrent 
to the law that there should be a vacancy in of- 
fice,41 ordinarily an officer is entitled to hold over 
until his successor shall have been elected or ap- 
pointed and have qualified,*? and this may be the 
rule by force of express constitutional** or statu- 
tory** provision. Where the election results in a 
tie the rule is that there is no vacancy but the in- 
cumbent holds until the tie is decided or the office 
is filled in the manner provided by law.*°® 


[§ 102] c. Vacancies—(1) In General. Vacan- 
cies in town or township offices may result from the 
death of the incumbent*® or from his abandonment 
of or resignation from office,#7 or from his removal 


of and dates of commencement and 
expiration of terms of office of town 
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of officers thereafter elected. Peo. v. 
Kings County Clerk, 76 Hun 71, 27 N. 
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therefrom,*® as well as by reason of the expiration 
of the time for which he was elected or appointed.*° 
Where the terms of two town commissioners expire 
and provision is made for the election or appoint- 
ment of only one, the reappointment of one of the 
incumbents will operate to end the term of the oth- 
er,°° and where there is only one vacancy and two 
officers have an equal right to hold over, neither 
will be recognized.5t The erection of a portion of 
a township into a borough or city operates in some 
states to create vacancies in those township offices 
the incumbents of which reside in the city,°? while 
in other states such incumbents continue as at least 
de facto township officers.°? A declaration of va- 
cancy by the appointing power is not conclusive that 
such a vacancy exists.°* 


[§ 103] (2) Filling.5®> Authority to appoint to a 
vacancy in town or township office is derived only 
from express statutory provisions,®® and can be ex- 
ercised only by the officer or board designated,°’ on 
the condition expressed,®* and in the manner®® and 


119 U.S. 74, 30 L.Ed. 323; Cooper v. 
State, 14 N.E. 912, 113 Ind. 70; State 


trustees, the fact that a particular in- 
cumbent was elected to fill an unex- 
pired term and that he was not elect- 
ed at the proper time will not affect 
regular succession or length of terms 
nor interfere with the term of office 
of his successor who was regularly 
elected for the full term provided for 
by the statute. State v. Ellis, 116 N. 
EH. 737, 186 Ind. 440. 


[b] Term as dependent on power 
to change time of holding town meet- 
ing.—Under some constitutions and 
statutes providing for a county board 
of supervisors, authorizing the fixing 
by law of term of office, and provid- 
ing for town meetings, and authoriz- 
ing the change of the time thereof 
from spring to November, and pro- 
viding that officers shall hold office 
until the election of their successors, 
a county board of supervisors may 
change the time of town meetings 
from spring to November, and there- 
by extend the term of office of super- 
visors then in office until January 1st 
following the town meeting in No- 
vember. Peo. ex rel. Perkins v. 
Pelcher, 142 N.Y.S. 890, 81 Misc. 423. 


[c] Term existing only under 
colonial patent and local statutes is 
not affected by the general town law 
providing for biennial elections of 
town officers. Lane v. Tilton, 88 N.Y. 
S. 428, 43 Misc. 214. 


{a] De jure officers.—Under such 
a statute where action by a joint 
board of township trustees on a peti- 
tion for a ditch had been set for Janu- 
ary 1st, the granting of the applica- 
tion at a meeting held on that day is 
not invalidated by the fact that their 
terms had expired the previous mid- 
night, if their successors did not qual- 
ify for some days later; the action of 
the old board being that of de jure 
aoe Case v. Burrell, 4 OhioApp. 


37. Reid v. Gorsuch, 51 A, 457, 67 
N.J.Law 396. 


aie Com. v. McComsey, 12 Pa.Dist. 
39. 


[a] Statute operating to reduce 
‘term.—An act providing that the 
terms of town officers ‘shall com- 
mence and terminate on the first day 
-ef January each year” serves to re- 
duce from two years to one the terms 


Y.S. 857 [aff 36 N.E. 884, 142 N.Y. 
642]. 


39. Jarvis v. Waterbury, 
462, 32 N.Y.S. 389. 


84 Hun 


i Da Generally see Officers §§ 110- 
41. See Officers § 117. 
42. See Officers § 110 et seq. 
43, See State v. Berg, 50 Ind. 496. 
44. See Googins v. Gilpatrick, 158 


A. 699, 131 Me. 23 (in case of a va- 
cancy in town offices, one appointed 
by the selectmen to fill it shall act 


until his successor is elected and 
qualified). 
[a] Town treasurer appointed by 


municipal officers under such a stat- 

ute to fill vacancy is intended to serve 

until next annual town meeting. 

Georins v. Gilpatrick, 158 A. 699, 131 
e. i 


45. State v. McMullen, 46 Ind. 307. 


[a] Thus although  supervisor’s 
term under appointment by town 
board had expired, if tie vote at town 
meeting resulted in failure to choose 
successor, Supervisor could continue 
in office until successor was chosen 
and qualified. Williamson v. Corscad- 
den, 255 N.Y.S. 597, 143 Misc. 249. 


46. Morgan vy. Allen, 153 A. 791, 51 
R.I. 228. 


47. See infra § 104. 
48. See infra § 104 et seq. 
49. See supra § 91. 
No Peo. v. Brown, 7 Wend. (N.Y.) 


51. Kilburn v. Conlan, 29 A. 162, 
56 N.J.Law 349. 


52. Com. v. Topper, 68 A. 666, :219 
Pa. 221; 
53. Walnut Tp. v. Jordan, 16 P. 


812, 38 Kan. 562. 
De facto officers see supra § 99. 


54. Zeliff v. Whritenour, 54 A. 560, 
69 N.J.Law 224. 


55. Filling office on failure: 
Of election see supra § 93. 
To qualify see supra § 97. 


v. Taylor, 42 N.W. 729, 26 Neb. 580; 
In re Appointment of Town Clerk, for 
Nether Providence Tp.; 10 Pa.Dist. 
631. 


57. U.S.—Oregon v. Jennings, 7 Ss. 
Ct. 124, 119 U.S. 74, 30 L.Ed. 323. 


Ind.—Kimberlin vy. State, 29 N.E. 
773, 130 Ind. 120, 30 Am.S.R. 208, 14 
L.R.A. 858; Cooper v. State, 14 N.E. 
912, 113 Ind, 70. 


Mo.—State ex rel. Kent v. Olen- 
house, 23 S.W.(2d) 83, 324 Mo. 49. 


Neb.—State ex rel. Godard v. Tay- 
lor, 42 N.W. 729, 26 Neb. 580; State v. 
Forney, 31 N.W. 802; 21 Neb. 223. 


N.Y.—Matter of Smith, 100 N.Y.S. 
179, 49 Misc. 567 [aff 101_N.Y.S. 992, 
116 App.Div. 665 (aff 81 N.H. 1176, 188 
NY: 549):];,. Peo.) v2 Rotter,’ $2 NoYes: 
649, 40 Misc. 485 [aff 85 N.Y.S. 460, 
88 App.Div. 239]. 


Pa.—Com. vy. Topper, 68 A. 666, 219 
Pa.-221. : 


S.D.—Schmalz v. Scully, 207 N.wW. 
221, 49 S.D. 424, 


[a] By county court.—State ex 
rel. Kent v. Olenhouse, 23 S.W.(2d) 
83, 324 Mo. 49. 


58. Ind.—Kimberlin v. State, 29 N. 
E. 773, 130 Ind. 120, 30 Am.S.R. 208, 
14. LRA. 858. 


ge Sate v. Bailey, 19 Pick. 


Mich.—Peo.  v. 
Mich. 1. 


N.H.—State v. Hadley, 13 A. 643, 64 
N.H. 473. 


Pa.—Com. v. Topper, 68 A. 666, 219 
Pa, 221; In re Pittston Tp. Auditors, 
8 Kulp 139. See also In re Heidel- 
berg Tp., 10 Pa.Dist.&Co. 535. 


vVt.—Cummings v. Clark, 15 Vt. 653. 


[a] If no vacancy, there can be no 
appointment. Peo. v. Callaghan, 83 
Til. 128; Com. v. Baxter, 35 Pa. 263; 


Stellwagen, 33 


| Cummings veFClark, 15° Vt. 653: 


59. 
290. 


nt ee v. Bailey, 19 Pick. 


Me.—Mussey v. White, 3 Me. 


Minn.—State v. Guiney, 3 N.W. 977, 


56. Oregon v. Jennings, 7 S.Ct, 124,126 Minn. 313. 
For later cases, developments and changes in the law see Annotations, same title and section number. 
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at the time®® prescribed. The general rule under the 
interpretation put upon constitutions and statutes 
is that all vacancies in elective offices shall be filled 
at the election first ensuing after the occurrence of 
the vacancy, and at which provision is made for elec- 
tion to such offices.‘ Under a statute that all town 
officers shall continue in office until the next annual 
meeting for the choice of town officers, and until oth- 
ers shall be chosen and sworn in their stead, except 
in cases where the law shall otherwise direct, a va- 
cancy in a town office, not excepted from its opera- 
tion, and once filled by election cannot happen ordi- 
narily by reason of failure to elect.®? 


By town meeting®* and town council.** Generally 
speaking in the early history of the country, when 
the qualified electors in the towns were few, the 
town meeting was the natural and the required agen- 
ey for filling a vacancy in any office;*® but in some 
jurisdictions as, with the increase of population and 
the number of electors, the town meeting became 
a more burdensome proceeding the powers of the 
town council in the management of town affairs was 
enlarged and it was given power to fill vacancies in 
town offices.®* Thus in Rhode Island where the stat- 
ute provides that, whenever office of town clerk be- 
comes vacant by death or otherwise, the town treas- 
urer shall call a town meeting to choose a succes- 
sor, but also provides that the town council may elect 
a successor to occupy the office until the next town 
meeting for the election of such officer, it is con- 
sidered that it is the prerogative and the duty of the 
town council to fill a vacancy caused by the death of 
the town clerk and that the provision of the stat- 
ute as to filling vacancies by the town meeting is 
secondary and supplementary to the authority of 
the town council to act.®7 Where there are pro- 
visions for filling vacancies both by the town meet- 
ing and by the town council if the council has acted 
to fill a vacancy, the provision as to an election by 
the town meeting will usually become inapplicable.®® 
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Term of appointee. Under the statutes of some 
states, the appointee to a vacancy in a town office 
holds for the remainder of the unexpired term,®® 
and under some statutes authorizing towns to fill 
vacancies in town offices, a town cannot fill a vacaney 
for a term other than the full unexpired term.7° 
Under other statutes, however, a person appointed 
to fill a vacancy in a township office holds only until 
the next annual election.” 


[§ 104] 9. Resignation, Disqualification, and Re- 
moval—a. In General. A town or township office 
may be vacated by abandonment,7? resignation,‘ 
or remoyal,’* resignation being either a formal and 
voluntary surrender of the office, or a voluntary re- 
linquishment through nonuser?® while removal is the 
act of superior authority,’° which is usually the ap- 
pointing power.77 Formal resignation should be ad- 
dressed in writing to the proper officer,7® but oral 
declarations by an officer of his intention to remove 
from the town, accompanied by his actually leaving 
it, have been held to create a vacancy.7® 


Removal from town or township. The removal of 
a township officer from a township may, under some 
circumstances, vacate his office and authorize the 
proper authorities to fill the place,®® and usually the 
removal of a township officer into another town for 
the purpose of being an inhabitant there, vacates 
his office;®1 but such an event does not necessarily 
vacate the office under all cireumstances.*2 In some 
eases it has been held that a change of boundaries 
which leaves the residence of the officer outside the 
township will operate to vacate his office at least 
prima facie;®* but under a statute concerning town- 
ships which provides that, “if any person shall re- 
sign from his office, or shall die or remove out of 
the township, or become incapable of serving,” ete., 
his office shall be deemed to be vaeant, the “removal 
out of the township” contemplated is a voluntary 
removal.®* And a removal by operation of law re- 


Neb.—State v. Taylor, 42 N.W. 729, 
26 Neb. 580. 

N.Y.—Peo. v. Potter, 85 N.Y.S. 460, 
88 App.Div. 239. 


S.c.—State v. Stickley, 61 S.H. 211, 
80 S.C. 64, 128 Am.S.R. 855, 15 Ann. 


Cas. 136; State v. Rice, 44 S.H. 80, 66 
S.C, 1. 
[a] Breasurer.—Town may secure 


treasurer, when vacancy exists, only 
in way prescribed by statute. Goo- 
gins v. Gilpatrick, 158 A. 699, 131 Me. 
23. 


[b] Appointment by county com- 
missioners.—(1),. Defense of fraud 
eannot be predicated on lawful act, 
such as county commissioners’ ap- 
pointment of township trustee before 
expiration or final adjournment of 
regular session. State v. Richey, 172 
N.E. 119, 202 Ind. 116. (2) County 
commissioners, not having adjourned 
regular session without day, could 
appoint deceased township trustee’s 
successor at meeting 7 days after ses- 
sion began, pursuant to order re- 
cessing session from day to day. 
State v. Richey, supra. 


60. Heim v. State, 44 N.E. 638, 145 
Ind. 605; Omro v. Kaime, 39 Wis. 468. 


61. State ex rel. Wilson v. Wells, 
41 N.E. 461, 144 Ind. 231. 

62. State v. Hadley, 13 A. 643, 64 
N.H. 473. 


63. Town meeting generally see 
supra § 50 et seq. 

64. Town council generally see su- 
pra § 74 et seq. 


65. Morgan v. Allen, 153 A. 791. 
52 OR. E228. 


66. Morgan v. Allen, supra. 

67. Morgan v. Allen, supra. 

68. Morgan y. Allen, supra. 

[a] Election of successor by coun- 
cil or town meeting.—-On town clerk’s 
death, council may be authorized to 
elect successor, making it unneces- 


sary for town treasurer to call spe- 
cial town meeting for purpose of elec- 


tion. Morgan v. Allen, 153 A. 791, 51 
R.I. 228. 
69. See Com. v. Doverspike, 7 Pa. 


Dist. 122,20 ' Pa.Co,7 109: 


70. See Cummings v. Looney, 95 A. 
19, 89 Conn. 557. 


71. See State v. Lehman, 10 Ohio 
Cir.Ct. 328, 6 OhioCir.Dec. 559. 


72. See cases infra this section, 
and generally Officers § 137. 


73. See cases infra this section, 
and generally Officers § 129 et seq. 


74, See cases infra this section. 
75. See Officers § 138. 
7G. Dettlinger v. Ocean Tp., 139 A. 


247, 5 N.J.Mise. 998 (proceeding for 
removal by township committee). 
See also Officers § 145 et seq. 


77. Merrick y. Arbela Tp. Bd., 2 N. 
W. 922, 41 Mich. 630; Nichol v. Town- 
ship Comrs., 26 Pa.Dist. 217; In re 
Roaring Brook Tp. Officers, 1 L.T.N.S. 
(Pa.) 163: 


78. State v. Taylor, 42 N.W. 729, 26 
Neb. 580. 


792. Matter of Bagley, 27 How.Pr. 
CN. Y.) T2517. 


80. Salamanca Tp. v. Wilson, 3 S. 
Ct. 344, 109 U.S. 627, 27 L.Ed. 1055. 


81. Peo. v. Martin, 53 N.E. 309, 178 
Ill. 611; Barre v. Greenwich, 1 Pick. 
(Mass.) 129; Gage v. Dudley, 13 A. 
865, 64 N.H. 437. 


82. Salamanca Tp. v. Wilson, 3.S. 
Ct. 344, 109 U.S. 627, 27 L.Ed. 1055. 


@3. Peo. v. Stellwagen, 33 Mich. 1. 


&4. Stewart v. Riverside Tp., 53 A. 
396, 68 N.J.Law 571. 


[a] The werds “become incapable 
of serving” in such a statute refer to 
a personal incapacity, mental or phys- 
ical, on the part of the incumbent of 
an office, and not to a supposed in- 
capacity created by a change of the 
township boundary leaving the in- 
cumbent a nonresident of the town- 
ship. Stewart v. Riverside Tp., 53 A. 
396, 68 N.J.Law 571. ; 
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sulting from an act of the legislature cutting off a 
portion of the township, ineluding the place of resi- 
dence of a township officer, who, when elected, was 
a resident within its territory, is not a “removal 
out of the township” within the meaning of such 
statute.®® 


Liability until successor appointed. Under the 
township system of government prevailing in most 
states, however, a resignation does not relieve a su- 
pervisor, town clerk, or other town officer from the 
responsibilities of his office until a successor 1s 
chosen.*® 


[§ 105] b. Power and Grounds of Removal—(1) 
In General. Under the common law it is the rule 
that the tenure of ministerial officers in general is 
during the pleasure of the appointing power, unless 
the law clearly provides otherwise.6* Under some 
constitutional declarations concerning officers not 
specifically provided for in the constitution, town- 
ship supervisors hold office at the pleasure of the 
board of township commissioners appointing them 
and may be removed at any time.°8 The refusal, 
without excuse, by a town officer to perform his 
official duties or to obey an order of court requir- 
ing such performance is ordinarily ground for re- 
moval of the officer;8® but to warrant removal of a 
township supervisor for neglect or abuse of official 
duty there must be evidence that such neglect or 
abuse was flagrant.°° Sametimes constitutional pro- 
visions concerning the removal of elected officers®? 
are invoked to affect the manner of removal of town- 
ship officers or to determine who are empowered 
to remove them.®? Statutes frequently prohibit the 
removal from office of a town. officer except for 
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cause and upon notice of charges and trial.°* 


[§ 106] (2) Civil Service Regulations.®4 The ten- 
dency of legislation in most jurisdictions is to make 
the police forces of towns permanent ones such as 
exist in most, if not all, the cities, and to place its 
members beyond removal for whim or for political 
reasons, and to give members the assurance of per- 
manent tenure except for incompetency or miscon- 
duct.°° 


Fire and police departments. State wide civil 
service regulations®® sometimes govern the appoint- 
ment or removal or members of the police or fire 
department of a town.®* Under some statutes a 
town may accept the regulations prescribed by the 
civil service law as to its regular or permanent police 
or fire forces or as to either of them.°® Under some 
statutes the committee of township is without pow- 
er to remove war veterans from the office of fire- 
man.?® 


[§ 107] (8) Proceedings for Removal—(a) In 
General. In the absence of particular statutory pro- 
visions to the contrary, general rules elsewhere 
considered? govern proceedings for the removal of 
town or township officers.2 Statutes specifically pro- 
viding for proceedings by petition for the removal by 
the court of township officers who refuse or neglect 
to perform their duties, have been held to apply only 
to officers chosen for definite time performing gov- 
ernmental functions, and not to employees or admin- 
istrative appointees, including township policemen.*® 
A petition for removal of an officer for official de- 
linquency is not barred by previous dismissal of 
similar application.* 


oe ey He gr ae 


85. Stewart v. Riverside Tp. su- 
pra. 


sé. Badger v. U. S., 93 U.S. 599, 23 
L.Ed. 991. 
87. See supra § 100, and generally 


Officers § 98. 


[a] Township policeman may be 
removed in Pennsylvania by court of 
quarter sessions at pleasure either 
for cause or without cause, and of 
its own motion. Glessner’s Case, 137 
A. 166, 289 Pa. 86. L 


8@. See Strange v. Williams, 15 Pa. 
Dist. 155 (even if holding office under 
contract). 


89. Waegner’s Case, 12 Pa.Dist.&Co. 
433 (refusing to obey order of court 
to open road necessary as approach to 
school). 

Ae Snyder’s Case, 13 Pa.Dist.&Co. 


91. See Officers §§ 145-209. 


92. See cases infra this note. 


[a] In Pennsylvania (1) although 
the constitutional provision that offi- 
cers elected by the people shall be re- 
moved by the governor for reasonable 
cause after notice and hearing on 
address of two-thirds of senate, is 
not limited to constitutional officers, 
it is not applicable where the legisla- 
ture, having the right to fix the 
length of a term of office has made it 
determinable by judicial proceedings 
on other contingencies than the mere 
passage of time. In re Supervisors of 
Milford Tp., Somerset County, 139 A, 
623, 291 Pa. 46. (2) And in this juris- 
diction since under its constitution 
township supervisors are to be elect- 


ed or appointed as may be directed by 
law and term thereof may be definite 
or indefinite as the legislature wills, 
the legislature may enact that the 
term of office of six years of such su- 
pervisors is conditional and provide 
that court of general sessions may de- 
clare office of supervisor vacant be- 
cause of dereliction of incumbent. In 
re Supervisors of Milford Tp., Somer- 
set County, supra. . 


93. See statutory provisions. 


[a] Discharge at end of temporary 
employment for a definite time of a 
police officer does not show a viola- 
tion of such a Statute. Siebke v. 
Township Committee of Chester Tp. 
in Burlington County, 132 A. 341, 4 
N.J.Mise. 226. 


For cause generally see Officers § 


iano generally see Officers §§ 160, 


94. 
163. 


$5. Bogacki v. Zolemski, 256 N.Y.S. 
166, 148 Mise. 140 (statute prohibit- 
ing removal of town peace officers ex- 
cept for incompetency or misconduct 
shown after hearing upon. stated 
charges). 


96. See Municipal Corporations §§ 
1127-1134; Officers § 161. 


97. McDonald v. Custance, 136 N. 
BE. 605, 242 Mass. 587. 


_ [a] Thus under a statute author- 
izing those in charge of fire depart- 
ments to appoint as members of the 
permanent force without examination 
those serving as call men for five 


Generally see Officers §§ 161-— 


years, one so appointed is subject to 
a rule of the civil service commission 
providing that every original appoint- 
ment shall-be for a probationary 
period of six months. McDonald v. 
Custance, 136 N.E. 605, 242 Mass. 587. 


98. Moloney v. Selectmen of Town 
oer at 149 N.E. 317, 253 Mass. 


[a] What constitutes regular po- 
lice force within civil service regu- 
lations.—(1) A police force may be 
considered a regular one within the 
above section if it consists of a con- 
siderable number of men serving con- 
stantly throughout the year of their 
appointment; is organized and under 
discipline and its members are ap- 
pointed to specified duties; is recog- 
nized by town by-laws, is supported 
by annual appropriations and its 
members receive stipulated compensa- 
tion. Moloney v. Selectmen of Town 
of Milford, 149 N.E. 317, 253 Mass. 
400. (2) Such a force need not also 
be permanent in the sense of having a 
number of members fixed by by-law, 
nor an indeterminate tenure, in order 
to come within the purview of that 
section. Moloney v. Selectmen of 
Town of Milford, supra. 


99. Anderson v. Weehawken Tp. in 
Hudson’ County, 118 A. 208, 97 N.Je 
Law 3871. 


1. See Municipal Corporations §§ 
Sh ie aL 1127-1134; Officers §§ 167— 


2. See cases infra this section. 


3. Glessner’s Case, 137 A. 166, 289 
Pa. 86. 


4. Peo. v. Eddy, 3 Lans. (N.Y.) 80. 


For later cases, developments and changes in the law see Annotations; same title and section number, 


4, 


§§ 107-109] 


Summary proceeding. Where an application for 
the removal of a town officer is in the nature of a 
summary proceeding its denial will not ordinarily 
preclude a renewal of the application.® 


Bond for costs.° Persons petitioning for removal 
of township supervisor for neglect of duty are not 
required to give security for costs in the absence 
of statute requiring such security.” 


Pleading. In proceedings for removal of a town- 
ship supervisor, the addition to petition of names 
of other supervisors, if error, was not prejudicial 
to original defendant.® Due cause as a ground for 
removal must be alleged and proved.!° 


Evidence.‘ In proceedings for the removal of 
town officers in which the charges are fully answered 
there must be some competent evidence sustaining 
such charges to warrant retaining the petition or 
sending it to a referee.!? 


Review.!? Review of the action of the council 
in removing officer for due cause is permitted where 
tenure is during good behavior.14 But judgment on 
trial of charges against patrolman for absenting him- 
self from post of duty will not be disturbed if sup- 


5. Peo. v. Eddy, 3 Lans. (N.Y.) 80. 
6. Costs generally see Officers § 


191 
7. Appeal of Haagen, 143 A. 415, 
294 Pa. 45. 
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shall receive such compensation, un- 
less otherwise provided for by law, 
as the town may determine; 
provision that the town treasurer 
shall pay over the moneys of the 
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ported by evidence.15 


[§ 108] (b) Recall. Provisions for recall elec- 
tions exist in some states.1° 


[§ 109] 10. Compensation and Fees!’—a; Right 
in General. No payment of salary can be legally 
made by a town, unless specifically authorized by stat- 
ute or vote of the town.1® In New England the sala- 
ries of town officers are usually fixed by the towns 
themselves,*® but may be fixed by statute,?° as ordina- 
rily is the case in the other states where township goy- 
ernment exists.24 The intention and agreement of the 
town to compensate its officers may be shown either 
by previous vote, or by subsequent action ratify- 
ing and confirming the doings of the committee or 
of other agents or officers of the town.?2 Ordinarily 
the legislature may delegate to local governmental 
bodies such as county commissioners the power to 
fix the compensation of township officers.2* Where 
no salary has been fixed, either by the town or the 
legislature, the officer is not entitled to any compen- 
sation,** and an agreement to compensate an officer 
cannot be inferred either from the fact of the pay- 
ment of other officers,25 nor from the custom of 


rendered in the performance of du- 
ties imposed upon them, including 
compensation for time in attendance 
upon monthly meetings of the super- 
visors. Fosselman y. Tuscarora Tp., 


and a 


8. Generally see Municipal Corpo- 
rations § 1106; Officers § 183. 


9. Appeal of Haagen, 143 A. 415, 
294 Pa. 45. 
hele Chesley v. Lunenburg, 50 N.S. 
5. 

11. Generally see Municipal Cor- 
porations § 1104; Officers § 185. 

12. In re Hoag, 129 N.Y.S, 773, 145 
App.Div. 889. 

13. Generally see Municipal Cor- 
porations §§ 1122-1126; Officers § 190. 

14 Chesley v. Lunenburg, 50 N.S. 
85. 


15. Wratchford v. Millburn Tp., 
141 A. 740, 6 N.J.Misc. 458 [aff 146 A. 
201, 105 N.J.Law 657]. 


16. See Municipal Corporations §§ 
1108-1121; Officers §§ 197-207. 
{a] Sufficient petition.—Peo. .v 


O'Hara, 224 N.W. 384, 246 Mich. 312. 


17. Compensation of: 


Municipal officers see Municipal Cor- 
porations §§ 1138-1185. 


Officers generally see Officers §§ 233- 
28 ; 


18. Milliken v. Gilpatrick, 157 A. 
714, 130 Me. 498. 


19. Welch v. Emerson, 91 N.H. 
1021, 206- Mass. 129; (Arlington v. 
Peirce, 122 Mass. 270; Rindge Vv. 
Lamb, 58 N.H. 278; Bagley v. Lee, 83 
KOS 52. 18 4uRe 858sncbrainor ve Tue, 
$3 A. 847, 34 R.I. 345, Ann.Cas.1914C 
1218; Boyden vy. Brookline, 8 Vt. 284. 


[a] Power of selectmen.—While 
under the statutes selectmen are 
usually the financial agents of the 
town for most purposes, when no 
others are specially chosen, they do 
not ordinarily have the power to de- 
termine the value of their own serv- 
ices. Rindge vy. Lamb, 58 N.H. 278. 


[b] Power of town to exceed au- 
thority of town meeting.—(1) Under 
a statute declaring that town officers 


town according to the orders of the 
town or of its authorized officers, the 
selectmen, overseers of the poor, as- 
sessors, and members of the board of 
health of a town can not lawfully 
authorize the treasurer, by their war- 
rant or order, to pay for their serv- 
ices a larger salary than the town 
voted. Welch v. Emerson, 91 N.E. 
1021, 206 Mass. 129. (2) Under such 
statutory provisions and a provision 
declaring that each assessor shall be 
paid by his town $2.50 for every 
whole day in which he is employed in 
that service, where a town at its an- 
nual meeting voted that the salaries 
of selectmen, overseérs of the poor, 
assessors, and board of health be $1,- 
200 a year, or $400 for each indi- 
vidual, and certain of the selectmen 
served also as assessors, they could 
not claim additional salary therefor. 
Welch v. Emerson, supra. 


[ec] Scope of vote of town meeting 
ting compensation of town coun- 
cil. Where the voters of a town at a 
financial town meeting resolve that 
compensation of the members of the 
town council shall be $50 each, which 
shall be in full for all services to the 
town in any capacity, such vote fixes 
the compensation to be paid each 
member of the town council for his 
services during the year for which he 
was elected, and was a limitation up- 
on any appropriation for payment of 
salaries of the town officers during 
such year. Quinn v. Barber, 77 A. 
1003, 31 R-I.. 638. 


20. See statutory provisions. 


[a] Erroneous designation of offi- 
cial position as affecting right to 
salary.—That selectman was errone- 
ously designated as clerk of board 
does not necessarily disqualify him 
for pay as full time selectman au- 
thorized by statute. Milliken v. Gil- 
patrick, 157 A. 714, 130 Me. 498. 


21. See statutory provisions. 


[a] Township supervisors, under 
act of April 12, 1905 (P. L. p 142), are 
entitled to compensation for services 


36), ba. Coru343, 
22. Arlington v. Peirce, 122 Mass. 


. 


23. Cawley v. Pershing County, 
255 P. 1073, 50 Nev. 2387. 

24 Conn.—Beckwith v. Farming- 
ton, 59 A. 48, 77 Conn. 318. 


Me.—White v. Levant, 7 A. 529, 78 
Me. 568. 

Mass.—Murphy v. Clinton, 65 N.E. 
34, 182 Mass. 198. 


N.H.—Weston v. Hudson, 97 A. 743, 
78 N.H. 588. 


N.Y.—Peo. v. Sippell, 
69, 116 App.Div. 753. 


102 N.Y.S. 


Pa.—Adams v. Sweden Tp., 9 Pa. 
Dist. 450. 
[a] Rule applied.—Township com- 


missioners, not entitled to any sal- 
ary, are not entitled to be paid for 
their services for the inspection of a 
road built by the state through the 
township or for services in the in- 
spection and examination of the 
streets, bridges, etc. In re Plymouth 
Township Auditor’s Report, 63 Pa.Su- 
per. 150. 


{b] Right, under town law, to 
ssion on funds paid out under 
statute denying right to compensa- 
tion.—The supervisor of a town, who 
receives and disburses money under a 
statute, authorizing the town to ac- 
quire land for a park, providing the 
means for acquiring the money there- 
for, and declaring that the park com- 
missioners, composed of the super- 
visor and others, shall receive no 
compensation, is entitled to the com- 
mission authorized by the town law, 
providing that the supervisor of a 
town shall be paid a commission on 
all moneys paid out by him as such 
supervisor, including money paid out 
for specified purposes, in force at the 
time of the passage of the statute. 
Peo. ex rel. Studwell v. Archer, 126 
N.Y.S. 750, 142 App.Div. 71. 


25. Boyden v. Brookline, 8 Vt. 284. 
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other towns.2° But where a certain rate of com- ; ship officer before abolition of the office.*° 


pensation has been fixed, an officer is entitled to 
pay for time and’services reasonably necessary for 
the performance of the duties imposed by law,?* and 
hence he may be entitled to fees for making all rec- 
ords within the scope of his official duty,”® inelud- 
ing records of events occurring before his term be- 
gins;2° but, in the absence of contract, not for sup- 
plying records lost or destroyed.*° 
officer is not entitled to the emoluments of his office 
accruing before his qualification,*! nor is he entitled 
to receive pay from the township for services to 
the county,?? nor for services on the same day to 
both town and county;33 nor to a double per diem 
allowance for different services to the town on the 
A county officer performing township 
official duties is not entitled to the fees paid the town- 


same day.*4 


26. Farnsworth v. Melrose, 122 


Mass. 268. 
27. Kowalski v. Northumberland 
County, 25 Pa.Dist. 313; In re East 


Cameron Tp., 25 Pa.Dist. 277; Outa- 
gamie County v. Greenville, 45 N.W. 
1090, 77 Wis. 165. 


28. Lake v. Ellsworth, 40 Me. 343. 
29. Lake y. Ellsworth, supra. 
30. Lake v. Ellsworth, supra. 


$1. Albaugh v. State, 44 N.H. 355, 
145 Ind. 356. j 


32. Kerlin v. Reynolds, 36 N.E. 
693, 41 N.E. 827, 142 Ind. 460; Mont- 


gomery County v. Bromley, 8 N.E. 
923, 108 Ind. 158. 
e3. Kerlin v. Reynolds, 36 N.E. 


693, 41 N.E. 827, 142 Ind. 460; Posey 
County v. Templeton, 19 N.E. 183, 116 
Ind. 369; Montgomery County vv. 
Bromley, 8-N.E. 928, 108 Ind. 158. 


24. Wilson v. Bleloch, 109 N.Y.S. 
340, 125 App.Div. 191 [aff 89 N.E. 
Mal rd9 5 NW. 592i. 


35. Debolt v. Cincinnati 
OhioSt. 237. 


36. Tucker vy. Barnum, (Cal.) 77 P. 
919; Welch vy. Emerson, 91 N.E. 1021, 
206 Mass. 129; Painter v. Town Board 
of Oyster Bay, Nassau County, 243 
N.Y.S. 697, 230 App.Div. 281; Quinn 
v. Barber, 77 A. 1008, 31 R.I. 538. 


37. Ross v. Collins, 106 Ill.App. 
396; Welch v. Emerson, 91 N.E. 1021, 
206 Mass. 129; Wilson v. Bleloch, 109 
N.Y.S. 340, 125 App.Div. 191 [aff 89 
N.E, 11175, 195 N.Y. 592). 


38. Peo. ex rel. Acheson v. Bullard, 
130 N.Y.S. 974, 146 App.Div. 282. 


[a] Presumption is against the al- 
lowance of both fees and per diem 
for the same services. Matter of 
Hempstead, 55 N.Y.S. 345, 36 App.Div. 
321 [aff 55 N.H. 1101, 160 N.Y. 685]. 


39. Peo. ex rel. Acheson v. Bullard, 
130 N.Y.S. 974, 146 App.Div. 282. 


[a] hus under a.statute provid- 
ing that a supervisor of a town is en- 
titled to be allowed and paid, as oth- 
er town charges are allowed and paid, 
a fee of one per cent. on all moneys 
paid out by him, the absolute char- 
acter of the right of a supervisor to 
these fees is not affected by the fact 
that a claim for these fees must be 
presented to the auditing board and 
the claim audited; the difference be- 
ing merely that the compensation for 
services by salary would be a fixed 
and certain sum, and that of the fees 
uncertain. Peo. ex rel. Acheson y, 
Bullard, 130 N.Y.S. 974, 146 App.Div. 


Rpts 


However, an 


their officers.*1 


282. 


40. Dettlinger v. Ocean Tp., 141 A. 
737, 6 N.J.Mise, 485 (township reso- 
lution dividing township into two 
plumbing inspection districts). 


41. Tucker v. Barnum, 77 P. 919, 
144 Cal, 266; Travis y. Lehigh Coal, 
etc., Co., 338 Pa.Super. 203. 


[a] Borough assessor is included 
within provisions of statute fixing 
compensation of assessors of second 
class townships. Barnes v. Centre 
County, 43 Pa.Co. 347. 


[b] Treasurer and secretary of 
township of second class.—In re 
Manor Tp. Auditors’ Report, 29 Pa. 
Dist. 1001. 


[c] Township treasurer in town- 
ships of the first class.—Murphy v. 
Montgomery County Comrs., 20 Pa. 
Dist. 863 (construing Act June 25, 
1885 [P. L. p 187], and Act May 28, 
1907 [P) Lisp 273). 


[d] “Salaries” and “fees” distin- 
guished.—(1) Const. art 11 § 5, pro- 
viding that the legislature shall regu- 
late the compensation of county, 
township, and municipal officers, in 
proportion to duties, and for this pur- 
pose may classify the counties by 
population, does not prevent the 
classification of townships by popula- 


tion for the purpose of fixing the. 


compensation of township officers, 
where they are compensated by sal- 
ary, and not by fees. Tucker v. 
Barnum, (Cal.) 77 P. 919. (2) Coun- 
ty Government Act (St. [1901] p 712 
ce 283) § 164 subd 13, providing that, 
while justices of the peace in town- 
ships of six thousand population may 
receive fees in criminal cases up to 
one hundred and forty dollars a 
month, those in townships of a less 
population may not receive such fees 
to exceed ninety dollars a month, con- 
travenes Const. art 11 § 5, providing 
that the compensation of officers 
shall be regulated “in proportion to 
duties.” Tucker v. Barnum, supra. 


42. Ill—Charleston vy. McCrory, 36 
Til. 456. 


Ind.—Clark vy. Board of Comrs. of 
Howard County, 135 N.E. 582, 78 Ind. 
App. 309. 


Mass.—Robinson  v. 
Gray 315. 


N.H.—Rindge v. Lamb, 58 N.H. 278. 


N.J.—Marr v. Bloomfield Tp., 45 A. 
760, 64 N.J.Law 305. 


N.Y.—Wilson v. Bleloch, 109 N.Y.S. 
340, 125 App.Div. 191 [aff 89 N.RE. 
Lilds 195 ¢NeY. 592]5 > Amnis: v.* NMe- 


Wareham, 2 


[§ 110] b. Form and Amount. The compensation 
of a town officer or supervisor may be by way of 
salary?* per diem pay,*” or fees;** and, when by 
fees, the right to compensation is as absolute as the 
right of a salaried official to his salary.*° A statute 
entitling a town officer to a salary will not ordi- 
narily be violated by an act depriving him of fees.*° 


Townships may be classified for the purpose of 
fixing the respective amounts of compensation to 


More or less:than amount fixed. In all cases where 
the salaries of officers are fixed by statute, or by the 
town, an officer is not entitled to receive or retain 
any larger amount than that prescribed for any 
services rendered, however meritorious,*? nor for 


Nulty, 101 N.Y.S..1111, 116 App.Div. 
909 [aff 100 N.Y.S. 951, 51 Misc. 121]; 
Peo. v. Sippell, 102 N.Y.S. 69, 116 App. 
Div. 753; Peo. v. Queensbury Audi- 
tors, 49 N.Y.S. 525, 24 App.Div. 579 
[aff 50 N.E. 1120, 156 N.Y. 689]; Ghig- 
lione ae Marsh, 48 N.Y.S. 604, 23 App. 
Div. 5 : 


Pa.—In re Greenwich Tp., 
Dist.&Co. 708. 


R.I.— Willis v. Angell, 35 A. 677, 19 
Ree OL 7. 


Vt.— Boyden v. Brookline, 8 Vt. 284. 


[a] Rule applied.—(1) A township 
trustee, who, under a statute had the 
duty of enumerating adult male in- 
habitants of a township until passage 
of-a law, which provided that such 
officer “‘shall receive no other com- 
pensation whatever” than that pro- 
vided by that act, and fixes no com- 
pensation for such enumeration, can- 
not recover from the township com- 
pensation paid to hired assistants 
who made such enumeration. Clark 
v. Board of Com’rs of Howard Coun- 
ty, 135 N.E..582, 78 Ind.App. 309. (2) 
The committee chosen by the towns 
of Plymouth and Wareham, pursuant 
to St. (1838) ¢ 19, to regulate the fish- 
ery in the Agawam and Halfway Pond 
Rivers, were not required by that 
statute to watch and inspect the riv- 
ers, and therefore, though the watch- 
ing and inspection of the rivers by 
members of the committee might 
Rave been well adapted, and even 
necessary, to prevent a violation of 
some one Or more of the provisions 
of the statute, the rendition of such a 
service could not entitle the plaintiff 
to recover compensation for it against 
the municipal corporations which had 
an interest in the fishery; no provi- 
sion whatever being made, in case 
such service should be rendered, for 
its compensation. Robinson vy. In- 


10° (Pax 


habitants of Wareham, 2 Gray 
(Mass.) 315. 
[b] Limitation by vote of town.— 


Under a statute declaring that town 
officers shall receive such compensa- 
tion, unless otherwise provided for by 
law, as the town may determine; and 
providing that the town treasurer 
shall pay over the moneys of the 
town according to the orders of the 
town or of its authorized officers, the 
selectmen, overseers of the poor, as- 
sessors, and members of the board of 
health of a town could not lawfully 
authorize the treasurer, by their war- 
rant or order to pay for their servy- 
ices a larger salary than the town 
voted. Welch v. Emerson, 91 N.E. 
1021, 206 Mass. 129. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


See 
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any expenses incurred in the execution of his office,*? 
even though such additional amount has been con- 
tracted for or allowed by the town board;** and 
especially does this rule apply where the statute spec- 
ifies that the salary shall be in lieu of all other 
compensation.*® Where town officers render servic- 
es in various official capacities, if the town or the 
statute indicates the purpose that the salary speci- 
fied shall be in full payment for all such services, no 
greater compensation can be had;** but under a stat- 
ute allowing a town clerk the same fees as any other 
member of the town board when he is required to 
attend, he is entitled to a per diem for each meet- 
ing.*7 On the other hand, there is no principle upon 
which an individual appointed or elected to an offi- 
cial position can be compelled to take less than 
the salary fixed by law.*8 The acceptance and dis- 
charge of the duties of the office after appointment 
is not a waiver of the statutory provisions fixing the 
salary therefor, and does not establish a binding 
contract to perform the duties of the office for the 
sum named.*® <A town officer may, however, validly 
agree to accept a smaller sum than his legal salary 
in full satisfaction thereof.5° 


{[§ 111] c. Allowance and Recovery. Alleged dere- 
lictions in official duty on the part of a town offi- 
cer, as the allegation that he has converted the town 
money to his own use, will not justify the town 
authorities in refusing to pay him the compensa- 


43. Dougherty v. People, 42 Ill. 
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whole day in which he is employed 
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tion provided by law.5! But if a town officer or 
trustee has been adjudged by a court of competent 
jurisdiction to be in default for public funds to 
an amount in excess of his claim for services, such 
claim is not suable against the town.®? 


Recovery back by township. A township is not 
entitled to recover compensation and salary paid 
clerk because bills were not itemized and verified and ~ 
salary was fixed by resolution instead of by ordi- 
nance; it not appearing that he was paid any mon- 
ey which ought not to have been paid to him.*# 


[§ 112] 11. Reimbursement for Moneys Paid on 
Behalf of Town. A township treasurer who has exer- 
cised diligence in depositing the public funds in a 
bank and who finds himself unable to pay warrants 
on the treasury because of the closing of the bank, 
which was at first thought to be a temporary one, 
cannot ordinarily be deemed an intermeddler or a 
volunteer in such sense as to be precluded from re- 
imbursement on his paying such warrants out of 
his own private funds, though the bank is subse- 
quently shown to be wholly insolvent.>4 


Appropriations may be made, by authority of some 
statutes, for an appropriation by the town to cover 
the expenses of a town officer or trustee while en- 
gaged in the discharge of his official duty,®> cover- 
ing, however, only such expenses as are within the 
particular appropriation.®°® 


ligan v. Waterford, 36 N.Y.S. 88, 91 


ere: 494; Ror Vv. gee Me in ines Be e106. where a own at Aa Hun 21. 
ray (Mass.) 315; State v. eveland,}|annual meeting voted that the sala- j ki 
154 N.W. 980, 161 Wis. 457. Seé|ries of selectmen, overseers of the| yz oor, ee msemeck, W. sTown of West 


Southampton Tp. v. Johnson, 25 Pa. 
Dist. 696 (expenses not allowed un- 
der statute). 


[a] Traveling expenses not allow- 
able in absence of a statutory provi- 
sion therefor. State v. Cleveland, 154 
N.W. 980, 161 Wis. 457. 


Special appropriation for such ex- 
penses see infra § 112. 


44. Peo. v. Parker, 83 N.E. 282, 231 
Ill. 478 [aff 126 Ill.App. 538]; Con- 
gressional Tp. No. 11 v. Weir, 9 Ind. 
2 


45. Painter v. Town Board of Oys- 
ter Bay, Nassau County, 243 N.Y.S. 
697, 230 App.Div. 281 (officer must 
turn over to the town all moneys re- 
ceived by him). 


46. Welch v. Emerson, 91 N.E. 
1021, 206 Mass. 129. But see Town of 
Ross v. Collins, 106 Ill.App. 396 (hold- 
ing that a town clerk is entitled to 
receive the per diem compensation 
for making out tax list, as such serv- 
ice does not fall within the services 
described in Rev. St. c. 139 art 15 § 1, 
which provides that the town clerk 
shall receiye for his services $2.50 per 
day when attending to town business 
out of town and $1.50 for business in 
town, provided, he shall receive fees 
and not a per diem for serving ‘no- 
tices of election upon town Officers, 
for filing any paper required by law 
to be filed, for posting up notices 
when required by law, for recording 
any order or instrument or writing 
authorized by law, for copying any 
record in his office and certifying to 
the same, and for copying by-laws for 
posting or publication). 


[a] Thus under a statute, provid- 
ing that town officers shall receive 
such compensation as the town may 
determine, and declaring that each 
assessor shall be paid by his town 
two dollars and fifty cents for every 


poor, assessors, and board of health 
be one thousand two hundred dollars 
a year, or four hundred dollars for 
each individual, and certain of the 
selectmen served also as assessors, 
they could not claim additional sal- 
ary therefor. Welch v. Emerson, 91 
N.E. 1021, 206 Mass. 129. 


47. Matter of Hempstead, 55 N.Y. 
S. 345, 36 App.Div. 321 [aff 55 N.E. 
1101, 160 N.Y. 685]. 


48. Gilligan v. Waterford, 36 N.Y. 
Se ae 91 Hun.21; In re Pelton, 47 N. 


49. Gilligan v. Waterford, 36 N.Y. 
S. 88, 91 Hun 21. 


[a] Rule applied.—Where plaintiff 
was appointed tender of a bridge con- 
structed under a statute, which pro- 
vided that the bridge should be op- 
erated at the expense of defendant 
town, under the direction of the su- 
perintendent of public works, but did 
not authorize the town board to fix 
the compensation of the tender, and 
at the time of plaintiff's appointment, 
a statute, providing that the wages of 
persons employed by the state, other- 
wise than day laborers, shall be at 
the rate of not less than twenty-five 
cents per hour, had taken effect, and 
the superintendent of public works 
wrote to the town supervisor that the 
bridge tender was to be appointed by 
the superintendent of public works, 
and the town was to fix his compen- 
sation, whereupon the town board 
fixed the compensation at less than 
the statutory amount, but it did not 
appear that plaintiff had notice of the 
correspondence between the superin- 
tendent and the supervisor, plaintiff 
was entitled to recover from the town 
the difference between the statutory 
amount and the compensation fixed 
by the town board, though he re- 
ceived from month to month the 
amount fixed by the town board. Gil- 


[a] Agreement shown.—FEvidence 
that, due to a discussion with some 
of the town council members, plain- 
tiff, a tax collector, was induced to 
send in monthly vouchers for less 
than his legal salary upon a tacit as- 
surance that the difference in salary 
would be made up later, does not 
show an agreement to accept less 
than the legal salary. Muhlenbeck v. 
Town of West Hoboken, 122 A. 804, 
99 N.J.Law 198. 


51. Peo. ex rel. Acheson v. Bullard, 
130 N.Y.S. 974, 146 App.Div. 282. 


[a] Town hoard is not a court, 
and its members cannot pass on the 
guilt or innocence of the officials of 
the town. Peo. ex rel. Acheson v. 
polar. 130 N.Y.S. 974, 146 App.Div. 


52. Heth Tp. v. Lewis, 17 N.E. 113, 
114 Ind. 508. 


53. Township of Franklin y. Jones, 
90 A. 1010, 86 N.J.Law 224. 


54. School Tp. of Eden in Carroll 
County v. Stevens, 138 N.W. 927, 158 
Iowa 119. 


fa] Estoppel to claim reimburse- 
ment.—A township treasurer is not 
necessarily estopped to claim reim- 
bursement for individual money paid 
on warrants while the public funds 
were tied up in an insolvent bank, by 
the fact that he had rendered annual 
statements treating such funds as 
moneys on hand. School Tp. of Eden 
in Carroll County v. Stevens, 138 N. 
W. 927, 158 Iowa 119. 


55. Eagle Tp. v. Phillippi, 135 N.E. 
182, 78 Ind.App. 249. 
56. Eagle Tp. v. Phillippi, supra. 


[a] What are expenses within sec- 
tion.—A limitation in such a provi- 
sion of the amount which may be al- 
lowed for expenses of the officer re- 
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-[§ 113] 12. Authority and Powers>’—a. In Gen- 
eral. None of the powers of officials of towns are 
imposed by the common law.>* Since the whole 
modus operandi of town organization is committed 
to the legislature,®® it has power in absence of con- 
stitutional limitations to fix and limit the powers 
of town officers and to modify them at will.°® Thus 
the legislature may take from a township board, 
if it is not a constitutional board but one created by 
statute, certain of its statutory powers and duties 
and entrust them to a constitutional officer, as for 
instance a justice of the peace.** 


Powers ordinarily vested in other officers. In some 
states certain officers ex officio may be vested by 
statute with powers and duties regularly belonging 
to officers in other positions,®? and the towns are, 
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[§§ 113-114 


officer the powers regularly belonging to another 
officer ;*? but an officer himself does not possess 
authority to delegate discretionary power vested in 
him.®4 


[§ 114] b. Extent and Limits—(1) In General. 
Town and township officers have only those powers 
which are conferred by statute either expressly,®° 
or by necessary implication;®® and no custom or 
usage can go to the extent of extending the author- 
ity of a town official beyond the limits prescribed by 
statute.67 Moreover, all persons dealing with such 
officials must, at their peril, take notice of this 
limit of authority.6® Where the power attempted to 
be exercised by a town officer is a discretionary one, 
specially delegated to him by the legislature, the 
official’s power exercised within his authority is su- 


to a certain extent, authorized to confer upon one 


fers to personal expenses and doesj 


not refer to expenses of the township 
such as stationery, fuel, ete. Eagle 
Tp. v. Phillippi, 135 N.E. 182, 78 Ind. 
App. 249. : 


57. Authority: 


To administer oath see Oaths and Af- 
firmations 


To serve process see Process § 58. 
To take affidavit see Affidavits § 32. 


58. Brothers v. Town of Leon, 189 
N.Y.S. 590, 198 App.Div. 144. 


59. See supra § 5. 


GO. Peo. v. Cook County, 52 N.E. 
$34, 176 Ill. 576. 


61. Fremont Canning Co. v. Wa- 
ters, 176°N.W. 577, 209 Mich. 178 
(duty to pass on claim against dog 
license fund for damages for killing 
sheep). 


Agent of state see infra § 120. 
62. See statutory provisions. 


[a] In Rhode Island a warden is 
vested with the duties and powers of 
a justice of the peace. Rose v. Mc- 
Kie, 145 F. 584, 76 C.C.A. 274 [aff 140 
145). 


63. Benjamin v. Wheeler, 15 Gray 
(Mass.) 486 (under a statute making 
the performance of an act by one of- 
ficer subject to the approbation of an- 
other, it is competent for the town to 
vest the latter officer with power to 
perform the act). 


64. Pinney v. Brown, 22 A. 430, 60 
Conn. 164. 

65. Ind.—Kirkpatrick Vv. Van 
Cleave, 89 N.E. 913, 44 Ind.App. 629; 
Indiana Trust Co. v. Jefferson Tp., 77 
N.E. 68, 37 Ind.App. 424. 


Me.—Moor y. Cornville, 13 Me. 293; 
Sa v. Turner, 1 Me. 111, 10 Am. 
ID ese 


Mich.—Davis v. Kalamazoo Tp., 1 
Mich.N.P. 16. 


N.H.—Carlton v. Bath, 22 N.H. 559. 


N.Y.—Brothers v. Town of Leon, 
189 N.Y.S. 590, 198 App.Div. 144. 


Ohio.—Hopple v. Brown Tp., 13 


OhioSt. 811; Harrison Tp. Trustees 
v. Harrison Tp., 5 OhioN.P.N.S. 354 
(trustees). 


Pa.—Adams v. Sweden Tp., 9 Pa. 
Dist. 450; Brown v. Rush Tp., 5 Pa. 
Dist. 517, 18 Pa.Co. 394; Com. v. Up- 
per Darby Auditors, 2 Pa.Dist. 89. See 
In re Versailles Tp., 23 Pa.Dist. 781. 


vt.—St. Albans Treasurer vy. Gibbs, 
Brayt. 76; Brackett v. State, 2 Tyler 
152. 


preme.®® 


Wis.—Town of Whitewater v. Town 
of Richmond, 235 N.W. 773, 204 Wis. 
388; Spooner v. Washburn County, 
102 N.W. 325, 124 Wis. 24. 


[a] A township trustee is a spe- 
cial agent possessing only statutory 
power, and can only bind township 
when authorized by statute and in the 
manner specified therein. Ohio Tp. v. 
Lipking, 171 N.E. 224, 91 Ind.App. 277 
[superseding op 169 N.E. 887]; An- 
gola Brick & Tile Co. v. Millgrove 
School Tp., Steuben County, 127 N.E. 


.855, 73 Ind.App, 557. 


66. Craig v. Leominster, 85 N.E. 
855, 200 Mass. 101; Wright v. Taplin, 
26 A. 1105, 65 Vt. 448. 


[a] First selectman was not le- 
gally authorized to forcibly remove 
the badge of a city policeman direct- 
ed to perform police duty on private 
ground in the town. Keane v. Main, 
76 A. 269, 83 Conn. 200. 


[b] Borrowing money and repay- 
ment.—(1) A town treasurer is not 
the financial agent of the town; and 
hence has neither power to borrow 
money for the town nor to repay bor- 
rowed money. Baldwin v. Inhabit- 
ants of Prentiss, 74 A. 1038, 105 Me. 
469 (he is unlike the cashier of a 
bank or the treasurer of a trading 
corporation. -He is simply a public 
officer charged by law, not by the 
town, with the duty of receiving and 
guarding the public money and dis- 
bursing it upon lawful warrant). (2) 
He can no more bind the town by 
loaning his own money to it without 
authority than he can by hiring mon- 
ey for it from others. Baldwin vy. 
Inhabitants of Prentiss, supra. 


[ec] Compromise of claim.—That 
one was employed as town’s attorney 
and filed defense plea for town did 
not give him implied authority to 
compromise claim against town. 
Town of Hutton v. Ingram, 255 Ill. 
App. 97. 


[d] Bmployment of attorney.— 
(1) As in the case of municipal cor- 
porations generally (see Municipal 
Corporations § 1620), (2) the power 
of a township or its appropriate offi- 
cers to employ an attorney is limited 
to those matters in which the munici- 
pality has some official duty or which 
may probably be said to affect its in- 
terests. An attempted employment 
of an attorney in a matter in connec- 
tion with which the municipality has 
no official duty, or which does not fall 
within the duties of the board or of- 
ficial making the contract of employ- 
ment, does not render the municipal- 
ity liable to the attorney for his com- 
pensation. Roofner’s Appeal, 81 Pa. 


Town voters may not curtail delegated 


Super. 482. See also infra § 115. 


{e] Extinguishment of easement. 
—In the absence of authority con- 
ferred upon him to do so, no town 
officer can extinguish an easement. 
Town of Brookline v. Loring, 118 N. 
E. 981, 229 Mass. 485 (selectman and 
superintendent of streets of town can- 
not be presumed to have any author- 
ity, respecting easement of travel 
owned by town as appurtenant to 
land purchased for playground). 


{f] Bills and notes.—(1) Ordi- 
narily, while the treasurer of a town 
may indorse checks belonging to the 
town for deposit and collection to the 
account of the town, or for the pur- 
pose of providing an agent of the 
town with funds to pay a note or 
other obligation of the town then due 
and outstanding, it is wholly beyond 
his power as treasurer to indorse it 
for circulation. Quincy Mut. Fire 
Ins. Co. v. International Trust Co., 
104 N.E. 845, 2147%Mass. 370. (2) A 
trustee of a civil township who is 
also trustee of the school township 
has no authority in his former ca- 
pacity to execute a note for the 
benefit of the property of the school 
township. Jackson Tp. v. Columbus 
Home Ins. Co., 54 Ind. 184. 


67. Franklin Savings Bank vy. In- 
habitants of Framingham, 98 N.E. 
925, 212 Mass. 92. 


68. Mitchelltree School Tp. v. Hall, 
72 N.E. 641, 163 Ind. 667; Leet v. 
Shedd, 42 Vt. 277. 


[a] Rule applicd.—A township is 
not barred by estoppel by acts of 
township trustee beyond his author- 
ity. Indiana Trust Co. v. Jefferson 
Tp., 77 N.E. 63, 37 Ind.App. 424. 


69.° Soper v. Conly, 154 A. 852, 108 
N.J.Eq. 370 [aff 153 A. 586, 107 N.J. 
Eq. 537]. 


{a] Thus under a statute giving 
the board of fire engineers of a town 
the exclusive care and superintend- 
ence of the engines, fire hose, fire 
hooks, ladder carriers, and ladders, 
the buildings, fixtures, and equip- 
ments, and of all pumps, reservoirs of 
water, and apparatus owned by the 
town and used for extinguishing fires, 
where a town meeting voted to buy 
a motor pumping fire engine, without 
any designation of any part of the 
town where the engine should be 
placed and used, the engine, when 
purchased, became the property of 
the town, and the board of fire en- 
gineers could station it, in their dis- 
cretion, at a particular fire station of 
the town. Pope v. Berry, 112 N.B. 96, 
223 Mass. 473. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


; 
* 

- 
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powers of their representatives by direct action on 
matters of policy.*° Constitutional restrictions may 
limit the power of the legislature to confer author- 
ity on town officials.71 


[§ 115]. (2) Prosecution and Defense of Ac- 
tions.’? In the absence of special provision, the gov- 
erning board of a town or township has authority 
to represent it in bringing and defending civil ac- 
tions at law and in equity,** and, as an incident to 
the exercise of such power, may employ counsel,’* 
or direct the town solicitor to take charge of the 
litigation.7®> Officers on whom process is by statute 
to be served may employ counsel to defend,7® at 
least until they can lay the case before the town 
board or town meeting,*? and in general officers may 
employ counsel and institute suits where necessary 
for the performance of the duties imposed upon 
them.?® Under the power given by some statutes, 
to superintend the concerns of the town, the select- 
men may, though the town itself has taken no ac- 
tion, employ counsel, and spend its money in prop- 
er ways, in opposing a petition asking the legisla- 
ture to divide its territory, and apportion its prop- 
erty, debts, and liabilities.79 Except as already stat- 
ed, however, there is no implied power vested in 
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any town officer, by reason of his position, to insti- 
tute or defend actions on behalf of the town;®® nor 
have any officers the authority to bind the town by 
a contract employing counsel in a suit in which the 
town has no direct interest.81 


Authority vested in general agent or particular 
officer. By statute or local ordinance such power of 
representing the town may be vested in a general 
agent’? or other officer;8? and a contract, with 
reference to such litigation, made by such officer with 
an attorney is valid and binding on the town.** 
When the right to a penal action depends upon the 
official character of the plaintiff as a town officer, 
he must show that he was duly elected or chosen.®® 
Notwithstanding an agent may have been justified in 
defending and incurring costs without specific direc- 
tion, he is not justified in continuing the litigation 
without the sanction and at the expense of his prin- 
cipal after the right of the third person has been 
established by judgment in his favor.®* 


Criminal prosecutions may be a matter of special 
statutory provision, and authority to institute them 
is usually vested in separate officers,57 whose power 
is limited to that expressly given.8§ Counsel fees 


70. Oystermen’s Dock Co. v. Down- 
ing, 179 N.B. 369, 258 N.Y. 156 (power 
to reverse action of town board in 
leasing common lands). 


eee Marshall y. Silliman, 61 Ill. 
[a] Thus the supervisor and town 


clerk of the township being but a 
part of the corporate authority, 
the Legislature cannot under some 
constitutions, clothe them, without 
the consent of the people, with the 
discretionary power of creating a 
debt. Marshall vy. Silliman, 61 Ill. 
218. 


72. Whether suit should be in 
name of town or of Officers see infra 
§§ 283-286. 


73. Conn.—Union v. 
Conn. 331. 


Me.—Industry v. Starks, 65 Me. 167. 


Crawford, 19 


N.H.—Albany v. Abbott, 61 N.H. 
157. 
N.Y.—Adee v. Arnow, 36 N.Y.S. 


1020, 91 Hun 329. 


R.I.—Grim v. Lee, 83 A. 853, 34 R. 
b. 883. 


Wis.—Fox Lake v. Fox Lake, 22 N. 
W.. 584, 62 Wis. 486; Haner v. Polk, 
6 Wis. 350. 


[a] May defend action to divide 
its territory, and apportion its prop- 
erty, debts, and liabilities. Farrel v. 
Derby, 20 A. 460, 58 Conn, 234, 7 L.R. 
A. 776. 

[b] Town may ratify action of 
board in instituting suit without au- 
thority. Partridge v. Ring, 109 N.W. 
248, 99 Minn. 286. 


[c] Questioning authority.—A 
town appearing by its selectmen can- 
not through them question their au- 
thority to represent the town. Strout 
vy. Durham, 23 Me. 483. 


74, Adee v. Arnow, 36 N.Y.S. 1020, 
91 Hun 329; Burton v. Norwich, 34 
Vt. 345; Fox Lake v. Fox Lake, 22 N. 
W. 584, 62 Wis. 486. 


75. Grim v. Lee, 83 A. 853, 34 RI. 
333 (it is within the discretion of the 
town council to direct its town solici- 
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tor to defend its police officer in a suit 
for damages growing out of his acts 
as such officer, if they believe he was 
acting in good faith in the perform- 
ance of his duty in the matter com- 
plained of in the suit against him). 


76. Bruce v. Dickey, 6 N.H. 435, 
LUO We 5215 
77. Cooper v. Delavan, 61 Ill. 96. 


78. Long v. Emsley, 10 N.W. 280, 


57 Iowa 11; Burton v. Norwich, 34 
Vt.-345. 
[a] Township clerk has authority 


by reason of his official position to 
bring suit to recover township funds 
of which he claims to have been il- 
legally deprived. Long v. Emsley; 10 
N.W. 280, 57 Iowa 11. 


79. Earrel v. Town of Derby, 20 A. 
460, 58 Conn. 234, 7 L.R.A. 776. 


80. Kankakee v. Kankakee, etc., R. 
Co., 16 Ill.App. 542 [aff 3 N.E. 741, 115 
Ill. 88]; Coal Creek Tp. Advisory Bd. 
of Levandowsky, 86 N.E. 1024, 43 Ind. 
App. 224; Peo. v. Vanderpool, 54 N. 
Y.S. 436, 35 App.Div. 73. 


[a] Advisory board.—In the ab- 
sence of express authority to sue, the 
advisory board cannot maintain an 
action, and such authority will not be 
implied. Advisory Board of Coal 
Creek Tp. v. Levandowsky, 86 N.E. 
1024, 43 Ind.App. 224. 


[b] An officer against whom judg- 
ment for damages has been obtained 
by a third party for an official act is 
not authorized to appeal at the ex- 
pense of the town. Peo. v. Esopus 
Auditors, 74 N.Y. 310. 


81. Sheldon v. Bennington, 32 A. 
497, 67 Vt. 580 (litigation result of 
which may possibly impose charge on 
town as pauper). 


82. Knowlton v. Plantation No. :. 
14 Me. 20; Burton v. Norwich, 34 Vt. 
345. 


[a] Power to ratify acts of other 
officers.—Agent to prosecute or de- 
fend suits has no authority to accept 
or ratify acts of a highway surveyor 
beyond his duty. Rollins v. Chester, 
46 N.H. 411. 


83. Mt. Vernon vy. Patton, 94 III. 
65; Great Barrington vy. Gibbons, 85 
N.E. 737, 199 Mass. 527; Stambaugh 
Tp. v. Iron County Treasurer, 116 N. 
W. 569, 153 Mich. 104; Comesky v. 
Blackledge, 100 N.Y.S. 241, 114 App. 
Div. 834. 


[a] Officer must show that he was 
duly elected where right to bring suit 
depends upon his official character. 
Fossett v. Bearce, 29 Me. 523. 


Bee) Mt. Vernon v. Patton, 94 Ill. 


85. Fossett v. Bearce, 29 Me. 523. 


86. Peo. ex rel. Van Keuren v. 
Board of Town Auditors of Town of 
Esopus, 74 N.Y. 310. 


[a] Rule applied.—An overseer of 
highways, therefore, who does not 
have the status of an agent of the 
town, cannot, upon his own motion, 
continue to litigate an action brought 
against him for an official act, after 
judgment has passed against him on 
trial, and demand indemnity from the 
town for the costs thereafter incurred 
if the subsequent litigation should 
prove unsuccessful. Peo. ex rel. Van 
Keuren v. Board of Town Auditors of 
Town of Hsopus, 74 N.Y. 310. 


87. See statutory provisions. 


[a] In Wermont it never was in- 
tended that town agents should take 
charge of criminal prosecution; the 
statute creating his office and defining 
his duties, having reference only to 
civil suits; and his duties obviously 
pertain to pending litigation, and to 
the commencement of suits resolved 
upon, rather than to preliminary ad- 
vice. Burton v. Norwich, 34 Vt. 345 
(in the administration of that portion 
of criminal justice, entrusted to 
towns, and in which the fine and costs 
collected go to the town, and which 
is conducted at the expense of the 
town, the necessity for legal advice 
and assistance in many cases, is ob- 
vious, and the authority to employ 
counsel in such cases is lodged in the 
town grand juror, and not in the town 
agents). 

88. Bridgman v. Grafton, 51 Vt. 


eG Brackett v. State, 2 Tyler (Vt.) 
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and other expenses incurred by town officials in de- 
fending criminal charges, or charges of official mis- 
conduct, are incurred for a private purpose and 
cannot, in the absence of statutory provision there- 
for, be paid from public funds.*® 


Ratification of attorney’s act. The electors of a 
town, having statutory power to direct the institu- 
tion of actions and to employ necessary attorneys 
for their prosecution, may ratify the action of coun- 
sel in bringing to judgment a claim of the town.°° 


[§ 116] (3) Indemnification of Officers Against 
Liability for Damages. Among the imphed powers 
of a town is that of defending and° indemnifying 
its officers who have incurred liability in the bona 
fide discharge of their duty.®* 


[§ 117] c. Manner of Exercise. When the legis- 
lature imposes a duty or authority upon a town with- 
out special provision as to the manner of execu- 
tion, the presumption is it was intended the duty 
should be performed or the authority exercised by 
the officers of the town to whom duties or authority 
of the same character by law appertain.°? And 
where an officer is vested with the statutory power 
to perform an act, its performance by him in an 
unauthorized manner or at an unauthorized time 
will not relieve the town of responsibility to third 


persons who dealt with the officer without knowledge 


of his violation of authority.°? 


[§ 118] d. Disqualification. Ordinarily a town 
officer will be disqualified from acting in a ease 
in which his private pecuniary interests are such 
as tend to conflict with the discharge of his duty 
to the town.°* On this principle town supervisors 
cannot employ their minor sons on the roads.°> How- 


89. Roofner’s Appeal, 81 Pa.Super. 


90. Town of Partridge v. Ring, 109 94. Miller v. 
N.W. 248, 99 Minn. 286 (although 
town board in first instance directed 


suit without authority of law). fa] 
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93. Chicago Lumber, 
482. Sugar Loaf Tp., 67 P. 630, 64 Kan. 163. 


Jackson Tp., 
County, 99 N.H. 102, 178 Ind. 503. 


Thus a trustee may not im- 
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” 


ever, this rule does not apply to an emancipated 
son.?6 


[§ 119] e. Cessation of Committee’s Powers. The 
power of a committee appointed by a town meet- 
ing, to bind the town, ceases when the committee 
is dismissed from further service by a subsequent 
town meeting.9* 


[§ 120] f. Agent of State. In the maintenance 
of highways the town is only the hand of the state 
and the selectmen in laying out highways are the 
officers of the state and not the agents of the town.°® 
So road commissioners, under some statutes, while 
engaged in making improvements and alterations on 
an existing way for the purpose of rendering it safer 
for travelers, are public officers, and not servants 
of the town, although the work is ordered by the 
county commissioners, upon petition by the town.®® 


[§ 121] 13. Duties and Liabilities'—a. In Gen- 
eral. Generally speaking, the duties and liabilities 
of town or township officers are governed, in so 
far as they may be applicable, by the same rules 
that apply to public officers,? or by the rules that 
apply to officers of municipal corporations? or other 
quasi-municipal corporations,* as the case may be. 


Liability to town. Under the rule that a public 
officer cannot be permitted to place himself in a 
position in which personal interest may come into 
conflict with his duty to the public,® a town officer 
who, by dereliction of his duty as such officer, has 
come into possession of town moneys, eannot re- 
tain the same for his own benefit but is liable to the 
town therefor.* However, a town treasurer is not 
liable as such to the town for moneys which have 
come into his hands, not in the discharge of his 


etc., Co. v.|of fimances see infra §§ 179-195. 


_ Personal liability of officers for in- 
juries from defects or obstructions in 
highways see Highways 29 C.J. p 675. 


2. See Officers § 301 et seq. 
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91. Waugh v. Prince, 115 A. 612, 
121 Me. 67. 


[a] Facts not showing good faith 
of officer indemnified.—(1) A state- 
ment in the report of the selectmen 
ata town meeting that among the as- 
sets of the town was a claim against 
S for larceny of a culvert, was not 
made in good faith so as to author- 
ize the town to indemnify them for 
the liability incurred because of the 
libel involved in the charge of lar- 
ceny. Waugh v. Prince, 115 A. 612, 
121 Me. 67. (2) In such case it was 
not an act of good faith to add to the 
list of assets of their town libelous 
words concerning any person. There 
was no necessity in accounting for 
the possession or absence of a culvert 
to add libelous words concerning the 
plaintiff in the libel suit. The use of 
libelous words was in no manner 
called for by the requirements of law 
in making a report. There were other 
words available for purposes of iden- 
tification of the culvert, if any were 
needed at all. In any event the town 
was not interested in the description 
of the culvert adopted by the defend- 
ants in that action, and it matters not 
that the town voted to accept the re- 
port. Waugh vy. Prince, supra. 


92. Atty. Gen. v. Brooks, 113 A. 
216, 80. N.H. 70. 


pose a liability on a town for goods 
purchased by the trustee from him- 
self. Miller v. Jackson Tp., Boone 
County, 99 N.E. 102, 178 Ind. 503. 


ree Mitchell v. Berlin, 28 Pa.Dist. 


96. Mitchell v. Berlin, supra. 


[a] Reason for rule.—The reason 
for the decision that supervisors can- 
not employ their minor sons nor their 
own teams upon the roads is the 
financial interest they have in the 
contract. When this financial inter- 
est is absolutely gone the reason for 
the law ceases, and there is nothing 
in the law which prohibits a super- 
visor from employing his minor son, 
who is capable to do a man’s work, 
upon a township highway, provided 
the son is fully emancipated and his 
father has no interest whatsoever in 
the proceeds of the son’s labor. Such 
a disqualifying interest must be a 
financial, not a sentimental, interest. 
Mitchell v. Berlin, 28 Pa.Dist. 903. 


97. Stewart v. Inhabitants of 
York, 104 A. 701, 117 Me. 385. 


98 Lynch v. Rutland, 29 A. 1015, 
66 Vt. 570. 


99. McManus vy. Weston, 41 N.E. 
301, 164 Mass. 2638, 31 L.R.A. 174. 


1. Biability as to administration 


3. See Munieipal Corporations 
1193 et seq. . 


4. See Counties § 177 et seq; Drains 
§§ 41, 42; Schools and School Dis- 
tricts § 219 et seq. 


Town as quasi-municipal corpora- 
tion see supra § 4. 


5. See Officers § 308. 


6. Town of Rolling v. Wunderlich, 
120 N.W. 515, 138 Wis. 667 (where 
this rule was applied in an action by 
the town for money had and re- 
ceived), 


_ [a] Thus an omission to file with- 
in the time required by law, and to 
give the required notice of a petition 
to submit to electors the question of 
purchasing a half interest in a hall 
belonging to an association, and the 
delinquency of the town chairman in 
failing to insist on a conveyance be- 
fore or at the time of delivering the 
town order, and while he is acting in 
the dual capacity of town officer and 
association officer in giving and re- 
ceiving it, and his subsequent receipt 
of money from the town treasurer as 
transferee of the association, which 
to his knowledge had rendered no con- 
sideration for the money, renders him 
liable for its return, with interest. 
Town of Rolling v. Wunderlich, 120 
N.W. 515, 138 Wis. 667. 


For later cases, developments and chamges in the law see Annotations, same title and section number. 
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official duties, but in some private 


will a town board or town officers, acting in good 
faith, ordinarily be liable to the town for a merely 
A town officer may 
be lable to the town for statutory penalties;® and 
in construing statutes imposing penalties on town 
officers for malfeasance or misfeasance in office, gen- 
eral rules of construction!® apply.‘ 


irregular exercise of power.’ 


Liability to third persons. Town and township of- 
ficers, acting within the scope of ministerial duties 


7. Hatch v. Inhabitants of Attle- 
borough, 97 Mass. 533. 


[a] Illustrations.—A town treas- 
urer, who, as member of a recruiting 
committee chosen by vote of the 
town, receives and disburses money 
voluntarily contributed by citizens to 
be expended by the committee to fill 
the town’s quota of soldiers and pro- 
tect the subscribers from draft, is not 
responsible, as town treasurer, for 
such money, nor concluded as to his 
responsibility by having, as town 
treasurer, included such receipis and 
disbursements in his official accounts. 
Hatch v. Inhabitants of Attleborough, 
97 Mass. 533. 


8. Town of Grand Chute v. Her- 
rick, 158 N.W. 315, 163 Wis. 648. 


[a] Thus, where a statute makes 
it the duty of the superintendent of 
highways to repair and keep in good 
order highways within the town, eic., 
which matter is under the supervi- 
sion of the town board, which has 
discretion in regard to how and by 
whom the work shall be done, and the 
town board, acting in good faith, and 
in an attempt to act under a statute, 
which they believe and have a right 
to believe to be valid, pay over some 
of the town’s money out of a tax levy 
for general town purposes to the 
county for an expenditure on a road 
improvement, of which the town re- 
eeives the benefit, together with the 
benefit of a large amount of money 
belonging to the state and county, in 
the absence of any action by the 
electors to restrain such expenditure, 
the town can not maintain an action 
to recover such amount from_ the 
board. Town of Grand Chute v. Her- 
rick, 158 N.W. 315, 163 Wis. 648. 


9. Pike v. Jenkins, 12 N.H. 255 
(penalty for neglect to procure scale 
beams, and weights and measures). 


Penalties and their enforcement 
generally see Fines, Forfeitures, and 
Penalties § 72 et seq. 


10. See Statutes § 658 et seq. 
il. Pike v. Jenkins, 12 N.H. 255; 


Sewickley Tp. v. Knight, 24 Pa.Dist. 
139. 


[a] hus, where a statute penal- 
izes acts, either wholly or partially, 
in connection with actual road-mak- 
ing, and applies to officials and con- 
tractors in relation to road-making 
while carrying out that kind of actual 
work, it does not apply to other offi- 
cials who are mentioned in the act, 
but whose duties do not bring them 
in touch with actual road-making and 
repairing, and consequently does not 
penalize a town officer for not permit- 
ting the relator to inspect the town- 
ship books—a thing that in nowise 
connects itself with actual roadmak- 
ing or repair—or the superintendence 
of such work. Sewickley Tp. v. 
Knight, 24 Pa. 139. 


[b] Civil liability as dependent on 
whether act alleged as ground is not 
misdemeanor.—A statute punishing 
by imprisonment or fine a town Officer 
who willfully violates any provision 
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imposed upon them, are liable in damages for in- 
juries to third persons by reason of their malfeasance, 
misfeasance,}? or even their nonfeasance;!* although 
the town itself may not be liable therefor.1* In the 
discharge of discretionary duties, however, they are 
not liable to third persons for errors of judgment,*® 
but only for acts done maliciously,1® corruptly or 
wantonly,’ or without authority,18 Ordinarily town 


officers will not be liable for errors of nonfeasance 


ties.19 


of law authorizing or requiring any- 
thing to be done or prohibiting any- 
thing from being done in his Official 
capacity, only punishes criminally 
the “willful” violation of duty, and, 
conceding that it makes a misdemean- 
or the willful issuance of a town or- 
der without authority by the chair- 
man of a town board, it does not ap- 
Ply to such an act which is not 
charged to have been willful; and 
hence such an act is not a misde- 
meanor within a statute, allowing 
forfeitures to be sued for and recov- 
ered in civil actions, provided the act 
for which it is imposed be not also a 
misdemeanor. State v. MecAloon, 124 
N.W. 1067, 142 Wis. 72. 


12. Holly v. Lockwood, 1 Conn. 
180; Campbell v. Pence, 20 N.E. 840, 
118 Ind. 313; Maxwell v. Pike, 2 Me. 
8; Ducey v. Brunell, 145 N.E. 37, 250 
Mass. 114. 


[a] Trespass.—In an action for 
damages against a selectman for re- 
moving two portable houses belong- 
ing to plaintiff from property claimed 
by the town, a request to instruct 
that plaintiff was not required to 
prove title to the land on which he 
placed his houses, but that the bur- 
den was on defendants to prove the 


title of the town, as alleged in the} 


answer, was substantially complied 
with by instructions that it was im- 
portant to consider who was the own- 
er of the property where the houses 
were placed; that the burden is on 
defendant to show that, at the time, 
it had title to the land, and had pos- 
session of it, and if defendants failed 
to satisfy the jury of the town’s pos- 
session by preponderance of evidence, 
plaintiff is entitled to recover, and his 
right to recover is not at all depend- 
ent upon his right to having any of 
the land; and the jury were not to be 
affected in their verdict’ by the 
strength or weakness of any claim 
which the plaintiff may have had or 
thought he had to the land. Smith v. 
Ford, 74 A. 910, 82 Conn. 653. 


13. Welles v. Hutchinson, 2 Root 
(Conn.) 85; Lake Shore Stone Co. v. 
Westgate, 179 N.W. 264, 211 Mich. 
540; Short v. Town of Orange, 161 
N.Y.S. 466, 175 App.Div. 260 (liabil- 
ity for negligence). 


[a] Failure to require bond on let- 
ting contract—(1) Officers who fail 
to require a contractor’s bond in let- 
ting a contract for construction of 
public buildings or other public 
works, as required by statute, are 
personally liable to laborers and ma- 
terialmen injured thereby. Lake 
Shore Stone Co. v. Westgate, 179 N. 
W. 264, 211 Mich. 540. (2) In such 
case materialman, though knowing 
that road contractors were not re- 
quired by township board which had 
let contract, to give bond, was not 
precluded from recovering damages 
from members therefor, in absence of 
evidence of furnishing material in re- 
liance on the contractors’ financial re- 
sponsibility. Lake Shore Stone Co. v. 
Westgate, supra. 


[b] Expiration of term of office as 


not pertaining to the discharge of their official du- 
Immunity from personal liability on con- 


affecting liability.—Member of town- 
ship board, which let road contracts 
without requiring contractor’s bond, 
as required »by statute, is liable to 
materialman for damages sustained, 
though he ceased to be a member of 
the board by expiration of term of of- 
fice before material was furnished 
under the contract, but is not liable 
for damages sustained in furnishing 
material under contract let by board 
without requiring bond after he had 
ceased to be a member, the failure to 
require bond in the latter case being 
a separate and distinct tort commit- 
ted at a different time, by a different 
township board, differently constitut- 
ed. Lake Shore Stone Co. v. West- 
gate, 179 N.W. 264, 211 Mich. 540. 


[ec] Quarry operations.—A town 
superintendent of streets is liable for 
acts of personal misfeasance in the 
performance of his duty when oper- 
ating a quarry leased by the town for 
the purpose of obtaining material in 
maintaining its highways. Stevens v. 
Town of Dedham, 131 N.E. 171, 238 
Mass. 487; Moynihan vy. Todd, 74 N.E. 
367, 188 Mass. 301. 


14 See infra §§ 171, 172. . 


15. Conn.—Whitlock vy. West, 26 
Conn, 406. 


Iowa.—Theulen v. Viola Tp., 117 N. 
W. 26, 139 Iowa 61. : 


Me.—Harlow v. Young, 37 Me. 88. 


Pa.—yYealy v. Fink, 43 Pa. 212, 82 
Am.D. 556. 


Wis.—Smith v. Gould, 20 N.W. 369, 
61 Wis. 31. 


See Oystermen’s Dock Co. v. Down- 
ing, 179 N.E. 369, 258 N.Y. 156 (offi- 
cials granted much indulgence for 
honest mistakes of judgment on re- 
ee by court of administrative ac- 
tion). 


16. Yealy v. Fink, 43 Pa. 212, 82 
Am.D. 556. Z 


17. Waters v. Waterman, 2 Root 
(Conn.) 214; Revere Water Co. v. 
Winthrop, 78 N.E. 497, 192 Mass. 455 
[error dism 28 S.Ct. 253, 207 U.S. 604, 
ee L.Ed. 360]; Troy v. Aiken, 46 Vt. 

18. Revolving Scraper Co. v. Tut- 
tle, 16 N.W. 353, 61 Iowa 423, 47 Am. 
R. 816; Baker y. Thayer, 3 Metce. 
(Mass.) 312. 


[a] Conflict of authority between 
selectman and city policeman.—The 
first selectman of a town is ordinarily 
not legally authorized to forcibly re- 
move the badge of a city policeman 
directed to perform police duty on 
private ground in the town. Keane v. 
Main, 76 A. 269, 83 Conn. 200. 


19. Langdon v. Chartiers Tp., 18 A. 
930, 131 Pa. 77; Sewickley Tp. v. 
Knight, 24 Pa.Dist. 139. 


[a] Swpervisor, merely by reason 
of building a sidewalk at the request 
of abutting owners and taxpayers, 
does not assume liability for injuries 
to one accruing from failure to keep 
the sidewalk in repair. Langdon v. 
Chartiers Tp., 18 A. 930,-131 Pa. 77. 
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tracts entered into by public officers within the scope 
of their official authority?° applies to contracts made 


by town or township officers.?* 


Acts or conduct of other officers. 
will not be liable for the wrongful conduct of other 
officers appointed by them, but not subject to their 
control or accountable to them.*? 
are not responsible under the doctrine of respon- 
deat superior for the misconduct of those employed 
in the performance of duties, which inure in no 
sense for the private benefit of such officers.?* 


[§ 122] b. Accounting—(1) In General. It is the 


duty of all fiscal officers of a town to keep strict 
to their hands,?* 


account of all public funds coming 
to make regular settlements with 


20. See Officers § 332. 
21. See cases infra this note. 


[a] Rule applied.—(1) If a com- 
mittee authorized by vote of a town 
to effect the working of a definitely lo- 
cated road make a contract with an- 
other for him to builda section of it, 
and acting and being understood to 
act only as agents, point out to him 
an erroneous location of his section, 
upon which he proceeds to work sup- 
posing it to be the true location, he 
cannot maintain an action of contract 
against them personally for this 
work, not done or ordered for their 
personal use or benefit. Nickerson v. 
Dyer, 105 Mass. 320. (2) Where a 
township trustee in entering into a 
eontract promises to make payment 
immediately upon the completion of 
the work, he incurs no personal lia- 
bility, in the absence of fraud, al- 
though the statute provides that the 
contractor shall receive his pay from 
another source and after some delay. 
Hupe v. Sommer, 129 P. 1386, 88 Kan. 
561, 48 L.R.A.N.S. 565. 


22. Lackawanna Tp. v. Blackwell, 
4 Lane.L.Rev. (Pa.) 330. 


23. Ducey v. Brunell, 145 N.E. 37, 
250 Mass, 114. 


fa] Thus selectmen of town were 
not individually liable for negligence 
of driver of ambulance owned by 
town, though its operation was ul- 
tra vires; no relation of principal and 
agent or master and servant arising 
between selectmen and driver. Ducey 
v. Brunell, 145 N.E. 37, 250 Mass. 114. 


24. Butt v. Jennings School Tp., 
81 Ind. 69. 


25. Peo. v. Welbrook, 27 Hun (N. 
Y.) 598; In re East Cameron Tp., 25 
Pa.Dist. 277; Lower Merton Tp. v. 
Cline, 14 Pa.Dist. 574; In re Plains 
Tp., 15 Pa.Co. 408; State v. Brattle- 
boro, 35 A. 472, 68 Vt. 520. 


{a] Duty and power to compel.— 
(1) In Pennsylvania auditors may 
settle the unsettled accounts of a 
collector for any previous year. In 
re North Union Tp., 13 Pa.Dist.&Co. 
729; Bomboy’s Appeal, 9 Kulp 3873. 
(2) Township auditors should require 
an accounting by township road su- 
pervisors for each year. In re Ger- 
man Tp., 15 Pa.Dist. 461. 


26. See cases infra this note. 


{a] This includes: (1) An appro- 
priation by the county paid to him 
without warrant of law. Reming- 
ton vy. Ward, 47 N.W. 659, 78 Wis. 
539. (2) Loans paid into the treas- 
ury. Todd v. Patterson, 55 Pa. 496. 
(3) Moneys collected without statu- 
tory warrant. Cairns v. O’Bleness, 40 
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Town officers 


Public officers 


the proper offi- 


Wis, 469. 


[b] Township trustee must pre- 
serve trast funds and hold money to 
meet proper demands. State v. Citi- 
zens’ Nat. Bank, 170 N.E. 346, 91 Ind. 
pee 106 [superseding op 168 N.E. 


[c] Money received in different 
capacity.-—The town treasurer and 
his sureties are not liable as such to 
the town for money received by the 
treasurer in a different capacity. 
Hatch v. Attleborough, 97 Mass. 533. 


27. In re Bryn Mawr Trust Co., 14 
Pa.Dist. 17 (matters for which treas- 
urer of township accountable). 


[a] Statutes not repealed.—Stat- 
utes relating to payment by township 
collector of moneys collected for fire 
purposes to commissioners of duly 
created fire district held not repealed 
by another statute. Commissioners 
of Fire Dist. No. 1 of Woodbridge Tp., 
Middlesex County v. Gardner, 140 A. 
683, 104 N.J.Law 280. 


28. In re Ferguson, 115 A. 799, 271 
Pa. 518. 


29. In re Patton Tp., 13 Pa.Dist.& 
ae; At (expenses for hauling cin- 
ers). 


30. Revere Water Co. v. Winthrop, 
78 N.E. 497, 192 Mass. 455 [error dism 
28..8.Ct. 253,207 U:S. 604, 52 Tibia: 
360]; Monroe Tp. v. Whipple, 23 N. 
W. 202, 56 Mich. 516; Pelham vy. 
Shinn, 113 N.Y.S. 98, 129 App.Div. 20 
[aff 87 N.E. 1128, 194 N.Y. 548]; Roll- 
ing v. Wunderlich, 120 N.W. 515, 138 
Wis. 667. 


31. Mass.—Hatch y. Attleborough, 
97 Mass. 533. 


Minn.—Buyck v. Buyck, 127 N.W. 
452, 112 Minn. 94, 140 Am.S.R. 464. 


N.Y.—Annis v. McNulty, 100 N.Y. 
S. 951, 51 Misc.: 121 [aff 101 N.Y.S. 
1111, 116 App.Div. 909]. 


Ohio.—Crane Tp. v. Secoy, 132 N.E. 
851, 103 OhioSt. 258, 18 A.L.R. 979. 


Pa.—Todd v. Patterson, 55 Pa. 496; 
In re Versailles Tp., 23 Pa.Dist. 781; 
Harrison Tp.’s Appeal, 20 Pa.Co. 54 
(moneys paid to treasurer in indi- 
vidual capacity). Compare Wood vy. 
Winslow Tp., 26 Pa.Dist. 575 (pay- 
ments to roadmaster held not illegal). 


Wis.—Town of Humboldt v. Schoen, 
163 N.W. 177, 165 Wis. 541. 


[a] Rule applied.—Where the su- 
pervisors of a town, of which defend- 
ant was treasurer, and with his full 
knowledge, codperation, and assist- 
ance, entered upon an elaborate plan 
for the construction of a public road 


[§§ 121-122 


eers,25 and to account for such balances as may be 
found due.2® The officers are liable to accounting,** 
but that the transaction did not appear on the audit 
of their accounts was held not to bar a claim for 
credit for a payment made by the supervisor 
nor will they be surcharged with money expended 
in the absence of fraud or gross abuse of disere- 
tion.2® And they will be liable in an action of con- 
| version for all funds wrongfully received or re- 
tained by them,?° or paid out without authority.** 
Where town officers, without legal authority, cause 
town money to be paid out for a public improve- 
ment, the town will not ordinarily be estopped to 
recover such money from the officers by reason of 
acquiescence in payment.*? é 
requiring a township trustee or other township 


g28 


The object of statutes 


at a point where no highway had ever 
been, legally or otherwise, laid out, 
established a laborers’ camp, which 
they supplied with tools and imple- 
ments suitable for the purpose, pro- 
visioned the camp with necessaries 
for both laborers and their teams, em- 
ployed themselves to perform work 
upon the road at a specified compen- 
sation, hired the town clerk as time- 
keeper at a fixed per diem and board, 
designated the town treasurer as pur- 
chasing agent of the town, who, as 
such, purchased for the town goods 
and property used and employed at 
the camp, it was held that the acts 
of the supervisors were not only un- 
authorized by law, but in violation 
thereof, and that town orders issued 
in payment of obligations thus in- 
curred were illegal. Buyck v. Buyck, 
127 N.W. 452, 112 Minn. 94, 140 Am. 


S.R. 464. 
[b] Township trustees signing 
warrants in blanE and delivering 


them to the township clerk contrary 
to law, are guilty of malfeasance in 
office, and are responsible for the 
elerk’s misappropriations thereby 
made possible. Crane Tp. v. Secoy, 
woe 851, 103 OhioSt. 258, 18 A.L. 


[ec] Damage is sufficiently made tc 
appear when facts showing unlawful 
expenditure by the township treas- 
urer of a town’s money are pleaded. 
Town of Humboldt v. Schoen, 163 N. 
W. 177, 165 Wis. 541. 


[d] In Indiana under the statute 
creating an advisory board with de- 
fined duties, a township trustee must 
account for the expenditure of pub- 
lic money not appropriated, and to es- 
cape liability he must show that a 
contract under which public money 
was expended was with one legally 
authorized to enter into it, and that 
the expenditure was made for a law- 
ful object, and that the transaction 
was without fraud. Miller v. Jack- 
son Tp., Boone County, 99 N.E. 102, 
178 Ind. 503. 


32. Town of Humboldt v. Schoen, 
170 N.W. 250, 168 Wis. 414. 


[a] Thus, where town officers il- 
legally expended money in a public 
road where no highway existed so 
that the town had no title to the road, 
the town received no benefit from the 
expenditures, and was not estopped 
from demanding a return of the mon- 
ey from the town treasurer, who, 
with knowledge of the facts, and ac- 
tively participating in the unlawful 
transaction, paid the money out upon 
unauthorized town orders. Buyck vy. 
Buyck, 127 N.W. 452, 112 Minn. 94, 
140 Am.S.R. 464. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


va 


§§ 122-124] 


officer to examine and settle all accounts and de- 
mands chargeable against his township, and to keep 
an accurate account current with his township, is 
to require the trustee to keep such an accurate rec- 
ord of the money by him received and paid out as 
trustee, that he may know at all times just how he 
stands with his township.** And when a township 
trustee fails to keep the accounts required by law, 
and by reason thereof, and by reason of mislaying 
a voucher, he fails in his annual settlement with the 
county commissioners to claim or receive credit 


’ for a sum properly paid out by him, he cannot after- 


wards recover for the amount so paid.*4 


Insolvency of bank. A township treasurer will 
ordinarily be liable for loss of the township funds 
through the insolvency of a bank in which the funds 
were deposited if he has failed to exercise due care 
to avert loss.°5 


Insurers. Where under the statute township treas- 
urers are made insurers of the funds coming into 
their possession,®® nothing should or can excuse them 
from accounting for the same but the act of God 
or of the public enemy.** <A township trustee, in 
common with a county treasurer, is more than a 
mere bailee of the money which comes into his hands 
by virtue of his office;?® and is required to ac- 
count for such money irrespective of any casualty 
by which the same, or any part of it, may be lost; 
and by reason of this greater responsibility than a 
mere bailee, such a trustee becomes technically in- 
vested with the legal title to the money paid over 
to him from time to time for the use of his town- 
ship.®° 


Interest. In some jurisdictions the town treasurer 
is not required to put money in his hands at inter- 
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est, and is not in default or chargeable with inter- 
est until demand is made on him.?°® 


[§ 123] (2) Manner of Keeping Accounts. If a 
fiscal officer of a town has a legal right to keep his 
accounts in a certain manner he is not required to 
keep them in a different manner because the other 
method would be safer.41 Where a town is the trus- 
tee of a trust fund, the proper town officer, who has 
eharge of the fund, must keep his accounts with 
respect thereto in the manner required by law and 
in strict accordance with the principles gowerning 
the conduct of a fiduciary.*? 


[§ 124] (8) Audit and Settlement of Accounts— 
(a) In General. Where the concurrence of a ma- 
jority of the town auditors is required to audit the 
accounts of town officials,#* the action of a less num- 
ber is of no significance.44 A dispute between the 
township collector and the township authorities of 
the township in relation to the audit and statement 
of his aceounts can be settled and adjusted by the 
annual town meeting, or by a special town meeting 
regularly called for that purpose, if such settlement 
and adjustment be bona fide, and without fraud 
or collusion.45 Under some statutes the court may 
direct an issue to determine disputed questions of 
fact between the officers acting and the township.*® 


Finality. A settlement by a town officer with the 
auditing officials is final and conclusive as against 
the officer,*” unless appealed from,*® and even on ap- 
peal will not be modified except on the ground of 
fraud or mistake;*® but such a settlement will not 
preclude the town from recovering funds remaining 
in the hands of the officer and not accounted for 
in the settlement.5° A conditional settlement may 


83. Butt v. Jennings School Tp., 


$1 Ind. 69. 


34 Butt v. 
supra. 


35. Murdo Tp. v. Townsend, 229 N. 
BW Jo. D6LSsD5 57.6. 


°fa] Thus treasurer of township, 
who was president and managing of- 
ficer of bank in which township’s 
funds were placed, and knew of 
bank’s precarious financial condition, 
was under duty to withdraw the town- 
ship’s funds, and was liable to town- 
ship for the amount of the deposit on 
the failure of the bank, where he 
knowingly retained the township’s 
money therein to bolster up the bank. 
Murdo Tp. v. Townsend, 229 N.W. 935, 
56 S.D. 576. 


36. See statutory provisions. 


37. Thompson vy. Township _ 16 
North, 30 Ill. 99; Rowley v. Fair, 3 
N.E. 860, 104 Ind. 189. 


Jennings School Tp., 


38. See infra § 132. 
39. Rowley v. Fair, 3 N.E. 860. 104 
Ind. 189. 


490. Town of Mansfield v. Hana- 
ford, 146 N.E. 39, 250 Mass. 559. 


41. Stoddard v. Giasson, 78 N.W. 
1016, 120 Mich. 91. 


[a] Thus under a statute provid- 
ing that on the performance of con- 
tracts the commissioner of highways 
shall make payment therefor by or- 
ders on the township treasurer, which 
shall be signed by the commissioner, 
and countersigned by the township 
elerk; and providing that the town- 


ship clerk shall be clerk of ‘the com- 
missioner of highways, and shall, un- 
der his direction, record his proceed- 
ings in a suitable book, and shall keep 
an accurate account of all orders 
drawn by the commissioner on the 
township treasurer,—the clerk cannot 
require the commissioner to draw his 
orders on blanks of a stub book kept 
by him, though a custom to that ef- 
fect had prevailed for several years 
in the township: Stoddard v. Gias- 
son, 78 N.W. 1016, 120: Mich. 91. 


42. State v. Atchison, 135 A. 456, 
105 Conn. 315 (a school fund known 
as “The Town Deposit Fund’’). See 
Robinson v. State, 60 Ind, 26 (recog- 
nizing rule). 

43. See statutory provisions. 


44. Town of St. George v. Tilley, 
89 A. 474, 87 Vt. 427. 


[a] Thus the action of one only of 
the three auditors of a town, in re- 
spect to auditing the accounts of the 


‘town treasurer under a statute, is 


without official significance. Town of 
St. George v. Tilley, 89 A. 474, 87 Vt. 
427. 


45. Springer v. Inhabitants of Lo- 


gan Tp., 33 A. 952, 58 N.J.Law 588. 


46. In re Plymouth Township 
Auditor’s Report, 63 Pa.Super. 150. 


[a] Substantial agreement as to 
facts as precluding direction of issue. 
—Where, on a petition for a rule on 
the township commissioners and 
township treasurer to show cause 
why the report of an audit should not 
be reformed in accordance with aver- 
ments contained therein, it appears 


that the answer of the commissioners 
and treasurer substantially agree on 
the facts, the court will not direct an 
issue. In re Plymouth ‘Township 
Auditor’s Report, 63 Pa.Super. 450. 


47. Hamburg Borough v. Doering, 
8 Pa.Dist. 181; Wissler v. East Hemp- 
field Tp., 1 Lanc.Bar (Pa.) Nov. 27, 
1869. 


[a] Effect of vote of town meet- 
ing.—Vote of a town meeting “to ac- 
cept and adopt the report’ of the 
town treasurer, on which official ac- 
tion had not been taken by the audi- 
tors, did not bind the town; the re- 
port not being in accordance with all 
the material facts within the treas- 
urer’s knowledge, of which the voters 
were ignorant. Town of St. George 
v. Tilley, 89 A. 474, 87 Vt. 427. 


[b] Account stated—A _ general 
account of the selectmen, including 
receipts and disbursements in a spe- 
cial matter, but not in detail, which is 
presented to a town meeting, but 
withdrawn and not placed on file, can- 
not be considered an account stated. 
Chatham v. Niles, 36 Conn. 408. 


48. See infra § 125. 


49. State v. Mock, 52 N.E. 998, 21 
Ind.App. 629. 


50. Boardman Tp. vy. Flagg, 38 N. 
W. 284, 70 Mich. 372. See Adams v. 
Farnsworth, 15 Gray (Mass.) 423 
(holding, however, that in an action 
brought by a town against its treas- 
urer to recover sums not included in 
his account, he may show other er- 
rors in the account tending to bal- 
ance the omission, without pleading 
them in his answer or in set-off). 


150 [63 C.J.] 
be corrected before filing;54 and also a settlement 
made “subject to revision.”®? 


[§ 125] (b) Appeal from Settlement. The set- 
tlement with township auditors required by the Penn- 
sylvania statute of all township fiscal officers may be 
appealed from within thirty days®® by either the offi- 
cer or a taxpayer to the court of common pleas,°* 
but not to the supreme court.®°® 


[§ 126] (4) Settlement with Successor. The 
funds received by a town fiscal officer are held by 
him in 4 fiduciary eapacity,®* and should be kept 
separate and distinct, and as such turned over by 
him or his personal representative to his succes- 
sor.5? The retiring officer is not absolved from lia- 
bility to the town by his successor’s falsely charg- 
ing himself with funds not paid over,®* nor by his 
successor’s acceptance of his note in lieu of cash,°° 
unless such settlement is authorized or ratified by 
the town.®° The incoming treasurer has authority 
to maintain an action against his predecessor for 


51. Com. v. Allis, 19 Pa.Super. 130; ]781. 


Com. v. Allis, 25 Pa.Co. 207. 
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54 Lower Merion Tp. v. Cline, 61 


A. 77, 211 Pa. 559; In re North Union 


as ae 


ice 


town funds,*? and is himself chargeable with all 
moneys for which he has given a receipt,°? but not 
for money charged to him without his knowledge 
in a settlement made by his deputy where such money 
has never been paid over by his successor.°* 


[§ 127] c. Actions for Official Default or Delin- 
quency—(1) In General. Unless otherwise directed 
by statute, actions to recover public moneys or 
property must be brought in the name of the cor- 
poration,®® and it has been held that such actions 
may be in debt,*® or in assumpsit for money had 
and received,*? and that they are governed by the 
usual rules as to parties®® and pleading,®® and sub- 
ject to the usual defenses.7° Mandamus is the prop- 
er proceeding to compel official accounting.”* 


[§ 128] (2) Taxpayer’s Action.72 Although un- 
der some circumstances a taxpayer’s action for cer- 
tain purposes may be available against town offi- 
cials?? when brought under a statute authorizing 


Ul 


: 65. Hagadorn v. Raux, 72 N.Y. 
583; Guilford v. Cooley, 58 N.Y. 116. 


66. Sanford School Dist. No. 2 v. 
67 Me. 239. 
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52. Middletown Tp. v. Miles, 61 
Pa. 290. 


53. Chanceford Tp. v. Craley,. 11 
Pa.Dist. 724. See Keating Tp. v. Mc- 
Gill, 15 Pa.Dist. 861 (appeal lies from 
the: report as a whole and not from 
specific findings or items). 


[a] Effect of auditor’s report un- 
appealed from.—There being circum- 
stances under which’ supervisors 
might be chargeable, as officers, with 
money coming from a given source, 
the auditor’s report unappealed from 
is a conclusive adjudication by a 
tribunal of competent and exclusive 
jurisdiction that the facts existed 
which made them legally chargeable. 
Com. v. Sweigart, 9 Pa.Super. 455, 16 
Lane.L.Rev. 219. See In re Dallas 
Borough, 23 Pa.Dist. 1068 (exceptions 
to report do not lie). 


[b] Time of appeal computed from 
date of filing report as date of final 
settlement. Hanover Tp. School 
Dist. v. Hughes, 17 Pa.Dist. 781. 


{[c] Time does not begin to run 
until filing of auditor’s account, 
though he does not file it within time 
allowed him by statute. In re Hshe- 
man, 25 Pa.Dist. 820. 


[d] The thirty days are computed 
by excluding the day of settlement, 
and if the last day falls on Sunday, 
the next day will be in time. Mc- 
Cready v. McGovern, 1 Kulp (Pa.) 
474. See Shippen Tp. v. Burlingame, 
11 A. 547, 7 Pa.Cas, 258. 


‘[e] Notice of appeal to account- 
ants not a prerequisite to jurisdic- 
tion. Hanover Tp. School Dist. v. 
Hughes, 17 Pa.Dist. 781. 


[f] Defective appeal bond.—(1) 
Appeal dismissed where bond defec- 
tive. Barrett’s Appeal, 16 Pa.Dist. 
1009. (2) But where appeal in good 
faith defective bond may be amended. 
“ea v. Strasburg Tp., 16 Pa.Dist. 


{g] Appeal embracing two settle- 
ments not a fatal defect. Hanover 
Tp. School Dist. v. Hughes, 17 Pa. 
Dist. 781. 


{h] Proceedings on appeal.—Pow- 
er of court to direct an issue not ex- 
hausted by single exercise thereof on 
one of several parties equally but not 
jointly _ interested. Hanover = Tp. 
School Dist. v. Hughes, 17 Pa.Dist. 


Tp., 13 Pa.Dist.&Co. 729 (matter not 
ground for appeal); “Lower Merton 
Tp. v. Cline, 14 Pa.Dist. 574; In re 
Plains Tp. Audit, 15 Pa.Co. 408, 7 
Kulp 406. 


[a] Duty to file report in form re- 
quired by statute.—While it is the 
duty of the auditors, under the provi- 
sions of the act of July 14, 1917 § 327, 
Pi de84 053) PAS. $6753), to tle, 
with the clerk of the court of quarter 
sessions a concise itemized statement 
of the receipts and expenditures of 
the several township officers, a fail- 
ure to file a report in the form re- 
quired by the statute is not ground 
for appeal. The purpose of the ap- 
peal is to correct errors which, if 
permitted to stand uncorrected, will 
affect the true financial liability of 
any officer to the township or of the 
township to any officer. In re North 
Union Tp., 13 Pa.Dist.&Co. 729. 


[b] From auditor’s report on a 
school-district treasurer’s account, 
no appeal lies to the court of common 
pleas. Mohney v. Red Bank Tp. 
bored cata (Pa.) 15 A. 891, 2 Mon. 


55. Thomas v. Upper Merion Tp., 
23 A. 986, 148 Pa. 116; Lower Merton 
Tp. v. Cline, 14 Pa.Dist. 574. 


56. Wendell vy. Pierce, 13 N.H. 502. 


57. Rowley v. Fair, 3 N.E. 860, 104 
Ind, 189. 


58. State v. Haynes, 79 Ind. 294. 


59. Madison Tp. v. Dunkle, 16 N.E. 
593, 114 Ind. 262. 


60. Murphy v. Oren, 22 N.E. 739, 
121 Ind. 59. 


61. Victory v. Blood, 25 Hun 515 
[appeal dism 93 N.Y. 650]. 


62. Rice v. Sidney Tp., 5 N.W. 
1070, 44 Mich. 37, 38 Am.R. 227. 


63. Rice v. Sidney Tp., supra. 


64. Taylor v. Gurnee, 26 Hun (N. 
Y.) 624 (where, construing L. [1856] 
ec 179 § 27, it was held that the super- 
visor of a town acting as ‘trustee of 
the gospel and school lot” improperly 
invested and lost moneys belonging 
to that fund, the action to compel him 
to account and make good the loss 
should have been brought by his suc- 
cessor). 


Tebbetts, 
Gousr ety, see Debt, Action of 18 C. 
pig dg 


67. Adams v. Farnsworth, 15 Gray 
(Mass.) 423. 


Generally see Money Received 41 
Cron D. 26. 


68. See Debt, Action of § 18; Mon- 
ey Received §§ 63-65. 
Ordinarily 


fa] Illustrations.—(1) 

one supervisor standing alone is not 
the representative of the township. 
In all questions in which the super- 
visors may be called to act on behalf 
of the township, which require de- 
liberation, experience and the exercise 
of judgment, all must act otherwise 
the township is not bound. Blair v. 
Com., 42 Pa.Co. 3538. (2) Conse- 
quently the rule is that all super- 
visors must be joined as defendants 
in proceeding to recover penalty for 
breach of joint duty. Blair vy. Com., 
supra. 


[b] Where several town officials 
cause town money to be unlawfully 
spent, the town, in action to recover 
such amount, can sue any one or 
more of such officials without joining 
the others. Town of Humboldt v. 
Schoen, 170 N.W. 250, 168 Wis. 414. 


69. See Debt, Action of §§ 19-43; 
Money Received §§ 66—71. 


70. See Debt, Action of § 17; Mon- 
ey Received §§ 60-62, 


[a] Consent of officer to issue of a 
warrant against him to collect mon- 
eys due does not estop him from 
showing that the warrant issued is 
illegal, Bringard v. Stillwagen, 1 N, 
W. 909, 41 Mich. 54, 


[b] Town is not estopped by set- 
tlement by treasurer with board. 
Boardman Tp. v. Flagg, 38 N.W. 284, 
70 Mich. 372. i 


71. Guilford v. Cooley, 58 N.Y. 116. 


72. Right to sue on official bond 
of town officer see infra § 141. 


73 McCrea v. Chahoon, 8 N.Y.S. 
88, 54 Hun 577. 


[a] Parties.—McCrea vy. Chahoon, 
8 N.Y.S. 88, 54 Hun 577. 


[b] Pleading.—McCrea  v. 


hbon, & NYS, OS Gl Huncera ae 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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such an action,"* it was held that a township super- 
visor, who in good faith and with collusion paid salary 
to an assistant in the town rooms, appointed under 
a township resolution, was not responsible for such 
payments in the statutory taxpayer’s action.75 


[§ 129] (8) Evidence.*® The treasurer of a town, 
sued by it for funds received by him, has the bur- 
den of accounting for all funds shown to have come 
into his hands as treasurer.77 The treasurer’s books 
and accounts are admissible in evidence,’® and also 
the oral testimony of the outgoing and incoming 
treasurers,‘® and of other officials who examine the 
accounts or participate in the settlement;®® and 
it has been held that such a suit against the officer 
opens up the entire account and permits him to intro- 
duce evidence of other errors to balance those 
claimed by the town.8 


[§ 130] d. Liabilities on Official Bonds—(1) Na- 
ture and Existence of Liability—(a) In General. 
The law in force at time the surety signs the bond 
of a town or township officer is part of contract 
which the surety enters into with the town.*? 


[§ 131] (b) Form and Sufficiency of Bond. A 
bond which is executed pursuant. to, and in substan- 
tial conformity with, requirements of statute need 
not, as a general rule, express any consideration. 
Ordinarily a suit cannot be maintained by a town- 
ship on a bond executed to the state instead of to 
the town as required by law.*+ A. bond executed by 
a town officer to another town officer will not neces- 
sarily be deemed executed to the latter in his 
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individual rather than his official capacity because 
the obligee is not expressly named as standing in 
a particular capacity.8° Formal approval of a bond 
is not essential to its validity.®¢ 


[§ 132] (2) Scope and Extent of Liability—(a) 
In General.*7_ Town and township officers are not 
mere bailees of public funds, but hold the legal title 
to such funds.* Where under the statute a town- 
ship treasurer is an insurer of the funds coming 
into his possession,®® to exonerate himself upon 
his bond, he must show that he has paid out or dis- 
posed of the funds in his hands in pursuance to law, 
or that he has been prevented from so doing by the 
act of God or the public enemy.®® There would be 
no surety to the public, were not this the rule. A 
distinct and well defined liability is imposed on them 
by most statutes, and if it be not met to its fullest 
extent, the fact that the omission occurred, from 
misfeasance, or negligence, or unavoidable accident, 
or by a felony, committed by another, furnishes no 
defense to the action on the bond.®1 


Contractual exemption. A township treasurer’s 
bond may exempt the sureties from liability for cer- 
tain losses.°? 


[$ 133] (b) Duties as to Which Liability Ex- 
tends.°* In accordance with the general rule®* sure- 
ties on an official bond of a town or township officer 


are answerable only for the acts of their principal 


while engaged in some duty imposed by law, or for 
an omission to perform such duty.°> <A town trus- 
tee’s assignment of his claim for services not being 


74. See N. Y. Consol. lL. c 24 § 51 
(which authorizes a taxpayer’s action 
to prevent any illegal official act, or 
to prevent waste or injury, or to re- 
store funds, etc., in case the waste or 
injury complained of consists in any 
officer in any town, by collusion or 
otherwise, contracting, auditing, etc., 
illegal, unjust, ete., claims, against 
any such town, etc.). 

75. Daly v. Haight, 156 N.Y.S. 538, 
170 App.Div. 469 [rev 149 N.Y.S. 940, 
87 Misc. 425, and aff 121 N.H. 862, 224 
N.Y. 726 mem]. 

76. Generally see Debt, Action of 
§$§ 47-49; Money Received §§ 76-79. 
See also Evidence 22 C.J. pl. 

77. Town of St. George v. Tilley, 
89 A. 474, 87 Vt. 427. 

78. Otsego Lake Tp. v. Kirsten, 40 
N.W. 26, 72 Mich. 1, 16 Am.S.R. 524; 
Ontario v. Hill, 11 N.Y.S. 641. 


79. Ontario v. Hill, supra. 


80. Otsego Lake Tp. v. Kirsten, 40 
N.W. 26, 72 Mich. 1,16 Am.S.R. 524. 


gl. Adams v. Farnsworth, 15 Gray 
(Mass.) 423. But see Ross v. State, 
30 N.E. 702, 131 Ind. 548 (officer’s oral 
testimony as to additional sums paid 
out not admissible unless preceded by 
exhibition of accounts and vouchers 
for such sums). 


82. Town of Stockton v. Dombrow- 
ski, (Wis.) 240 N.W. 774. 


83. Stockton v. Dombrowski, 
(Wis.) 240 N.W. 774. 


s4 La Grange v. 
Mich. 499. 


Parties ‘see infra § 141. 


Chapman, 11 


e5. Sutherland v. Carr, 85 N.Y. 
105. 
[a] “hus where in a bond -given 


‘oy the supervisors of a town under 


the provision of the statute requiring 
every supervisor to execute and de- 
liver to the town clerk of his town a 
bond conditioned for the faithful dis- 
charge of his duties, etc., the person 
holding the office of town clerk at the 
time was named as obligee, he being 
described as “town clerk,’’ and the 
penal sum being made payable ‘‘to the 
said town clerk or his successor in of- 
fice,” it was held, in an action upon 
the bond, that the bond was not to the 
individual, but to the officer. Suth- 
erland v. Carr, 85 N.Y. 105. 


86. Ashkum v. Lake, 12 Ill.App. 
25; Omro vy. Kaime, 39 Wis. 468. 


87. Particular liabilities consid- 
ered see infra § 134. 


88. Rowley v. Fair, 3 N.E. 860, 104 
Ind..189; Inglis v. State, 61 Ind. 212; 
Rock v. Stinger, 36 Ind. 346; Morbeck 
v. State, 28 Ind. 86; Halbert v. State, 
22 Ind. 125; Omro v. Kaime, 39 Wis. 
468. 


89. See supra § 122. 


90. I1l1—Trustees of Schools of 
Township 28, Range 2, McLean Coun- 
ty v. Cowden, 88 N.EB. 285, 240 Ill. 39 
{aff Cowden yv. Trustees of Schools, 
143 Ill.App. 241 (aff 85 N.H. 924, 235 
Tll. 604, 23 L.R.A.N.S.. 131, 126° Am. 
S.R. 244)]; Purcell v. Bear Creek, 28 
N.E. 1085, 138 Ill. 524; Swift v. School 
Trustees, 91 Ill.App. 221 [aff 60 N.E. 
44, 189 Ill. 584]. 


Mass.—Town of Mansfield v. Hana- 
ford, 146 N.E. 39, 250 Mass. 559. 

N.Y.—Sutherland v. Carr, 85 N.Y. 
105. 

Pa.—Lower Merion Tp. v. Cline, 30 
Pa.Co. 444. 

Wis.—Cairns v. O’Bleness, 40 Wis. 
469. 

[a] Reason for rule.—lIt is impor- 
tant to bear in mind the nature of a 


public officer’s liability for public 
moneys received by virtue of his of- 
fice. His liability does not grow out 
of negligence. It is absolute, admit- 
ting of no excuse, except perhaps the 
act of God, or the public enemy. 
Yawger v. American Surety Co., 106 
Bt 64, 212 N.Y. 292, L.R.A.1915D 


[b] Moneys deposited in general 
account.—Officers controlling and dis- 
bursing township money deposited in 
general account or their bondsmen 
must answer for misapplication of 
funds, unless one_ receiving them 
knows of illegal appropriation. 
Georges Tp. v. Union Trust Co. of Un- 
iontown, 143 A. 10, 293 Pa. 364. 


[ce] Moneys turned over to town 
treasurer by tax collector.—Town 
treasurer, being required under stat- 
ute,.to take charge of town’s moneys 
turned over by tax collector, takes 
risk of safe-keeping of money actual- 
ly received, and loss by theft is no 
excuse for nonperformance, even 
though safe in which to keep moneys 
collected was furnished him by town. 
Town of Mansfield v. Hanaford, 146 
N.E. 39, 250 Mass, 559. 


91. Thompson vy. Board of Trus- 
tees of Township 16, 30 Ill. 99. 


s2. Murdo Tp. v. Townsend, 229 N, 
Win 935,768, De OC Oe. 


93. Particular liabilities 
ered see infra § 134. 


94. See Officers § 395 et seq. 


95. Ill.—Peo. v. Bordeaux, 89 N.E. 
971, 242 Ill. 327. 


Ind.—State vy. Keifer, 22 N.E. 107, 
120 Ind. 113. 


Kan.—Rose v. Douglass Tp., 34 P. 
1046, 52 Kan. 451, 39 Am.S.R. 354. 


Me.—Inhabitants of York v. Stew- 
ard, 87 A. 372, 110 Me. 5238. 


consid- 
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an official act, his failure to pay it is not a neglect 
of his duty as trustee, creating a liability on his offi- 
cial bond, whether or not such claim is payable by 
the township.®® Dereliction by one in connection 
with his duties as member of town board may be 
dereliction as town supervisor, if his membership 
on the board is by reason of his being supervisor.°* 


[§ 134] (¢) Particular Liabilities Considered. 
Applying the rules above stated,®® sureties have been 
held liable for failure of the principal to account 
for taxes collected in excess of amount due,®® for 
the amount of an official warrant drawn against him 
by the clerk for the amount of taxes alleged to be 
due the county although for more than was prop- 
erly coming to the county under the law, for a sum 
omitted by mistake from settlement,? for money 
borrowed by him for public use,? for moneys lost by 
theft, or by embezzlement,® for misappropriation 
of the proceeds of common lands,* for payment of 
publie funds to the wrong officer,’ and for shortage 
of his predecessor which he has not taken steps re- 
quired of him by law to collect.2 On the other 
hand it has been held that sureties on such bonds 
are not liable for breach of bond not required by 


law,® or for lawful credits omitted in settlement.?° _ 


Failure to withhold payment of claims. Statutes, 
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requiring public officers and boards, contracting for 
public improvements, to withhold full payment until 
subcontractors or laborers have been paid,*+ may be 
invoked to impose liability on township trustees and 
their sureties.12 Such a statute requiring such 
claims to be filed within a specified time after the 
completion of the work, confers no right of action on 
any one unless the publie officer wrongfully fails 
to withhold money due the contractor which should 
have been applied to claims previously filed,** and 
the trustee is not obliged to assume in advance of 
such filing that any claim will be filed with him.** 


Insolvency of depository. While it has been held 
that it is proper for a town treasurer, exercising 
all diligence, to deposit the town funds in a solvent 
bank and that, where he has so acted, he will ordi- 
narily not be held liable on his bond for the loss 
of the funds by the insolvency of the bank,+® the 
general rule laid down by other decisions is that 
where funds deposited by a town officer or treasurer 
in a bank are lost by the insolvency of the bank, 
the sureties are liable for such a loss, being excused 
only by the act of God or the public enemy.1® How- 
ever, immunity from liability may arise from a con- 
tractual exemption.17 


Loan without authority. Sureties are liable for 


Mass.—Town of Mansfield v. Hana- 
ford, 146 N.E. 39, 250 Mass. 559. 


N.Y.—Peo. v. Pennock, 60 N.Y. 42. 


Okl.—Harrill v. Henderson, 158 P. 
1134, 60 Okl. 22. 


Wis.—Town of Knox v. Sandquist, 
197 N.W. 733, 184 Wis. 104. 


96. State vy. Keifer, 22 N.E. 107, 
120 Ind. 113. 


97. Town of Ellicottville v. Ames, 
233 N.Y.S. 471, 225 App.Div. 474. But 
see Harrill v. Henderson, 158 P. 1134, 
60 Okl. 22 (holding that, where a bond 
was given to secure the faithful per- 
formance by the principal of his du- 
ties as clerk, and not to secure, the 
performance of his duties as a mem- 
ber of the township board, and plain- 
tiff’s injuries arose from entering into 
and carrying into effect an illegal con- 
tract with the township board, of 
which the principal in the bond acted 
as a member, the bond of the clerk 
was not liable for payment of plain- 
tiff’s claim on account of the illegal 
contract, as plaintiff was prejudiced 
not by the acts of the clerk but those 
of the board). 


9G. See supra §§ 132, 133. 
$9. Bullwinkel v. Guttenberg, 17 
Wis. 583. 


1. Stahl v. O’Malley, 39 Wis. 328. 


2 Whitlow v. Township No. 11 
School Trustees, 61 N.E. 386, 191 TIIll. 
ae Farmington y. Stanley, 60 Me. 


3. Killian vy. State, 43 N.E. 955, 15 
Ind.App. 261. 


4. Morbeck vy. State, 28 Ind. 86; 
Halbert v. State, 22 Ind. 125; Town 
of Mansfield v. Hanaford, 146 N.E. 39, 
250 Mass. 559. 


fa] Moneys kept in safe furnished 
by town.—Town treasurer, being re- 
quired under statute to take charge 
of town’s moneys turned over by tax 
collector, takes risk of safe-keeping 
of money actually received, and loss 
by theft is no excuse for nonperform- 


ance, even though safe in which to 
keep moneys collected was furnished 
him by town. Town of Mansfield v. 
Hanaford, 146 N.E. 39, 250 Mass. 559. 


5. Town of Knox v. Sandquist, 197 
N.W. 738, 184 Wis. 104 (moneys com- 
ing into treasurer’s hands prior to 
execution of bond). 


6 Peo. v. Bordeaux, 89 N.E. 971, 
242 Ill, 327. 


7 Purcell v. Bear Creek, 28 N.E. 
1085, 138 Ill. 524 [aff 39 Ill.App. 499]. 


8 State v. Mock, 52 N.E. 998, 21 
Ind.App. 629. i 


a Stevens v. Hay, 6 Cush. (Mass.) 


10. Schools’ Trustees y. Peak, 48 
Tll.App. 50. 


11, Burns St. 
5901a. 


12. State v. Puckett, 123 N.E. 650, 
70 Ind.App. 591. 


13. State v. Puckett, supra. 
14. State v. Puckett, supra. 


15. School Tp. of Eden in Carroll 
County v. Stevens, 138 N.W. 927, 158 
Iowa 119. 


[a], Reason for this view.—The 
adoption of this method of caring for 
public funds, their identity being 
carefully preserved by separate and 
distinct accounts, as such, is not only 
permissible but commendable. In the 
light of modern methods of business, 
it would be difficult to specify a safer 
method of care and custody than is 
thus provided. School Tp. of Eden vy. 
Stevens, 188 N.W. 927, 158 Iowa 119. 


16. Swift v. School Trustees, 60 
N.E. 44, 189 Ill. 584 [aff 91 Ill.App. 
221]; Inglis v. State, 61 Ind. 212; 
Rose v. Douglass Tp., 34 P. 1046, 52 
Kan, 451, 39 Am.S.R. 354; Omro vy. 
Kaime, 39 Wis. 468. 


[a] Bond of collector.—Under a 
statute, providing that the condition 
of a town collector’s bond shall be 
“that he will well and truly pay over 


Annot. (1914) § 


and account for all moneys that may 
come into his hands as collector to 
the party or parties entitled thereto 
and that he will faithfully discharge 
the duties of his said office,” a bond 
conditioned that the collector “shall 
faithfully account for all moneys that 
may come into his hands as such col- 
lector and pay over the same pur- 
suant to the provisions of law or the 
order or resolution of the board of 
trustees, . . . and shall faithful- 
ly perform the duties of his office to 
the best of his skill and ability,” is 
substantially in accord with the stat- 
ute, and under its terms the sureties 
were liable for the failure of the col- 
lector to account for moneys reported 
by him as in his possession, but 
which he had deposited in a bank of 
his own selection. Town of Cicero v. 
Hall, 144 Ill.App. 589 [aff 88 N.E. 
476, 240 Ill. 220]. 


[b] Estoppel to dispute liability. 
—Reports of a town treasurer show- 
ing cash in his hands operate to es- 
top both himself and his surety from 
interposing by way of defense that 
such cash was on deposit with a bank 
which bank was insolvent at and be- 
fore the time of the giving of the 
bond by such surety and that such 
loss resulted from the failure of such 
bank. Town of Cicero v. Grisko, 144 
PTE 564 [aff 88 N.B. 478, 240 fll. 


17. Murdo Tp. v. Townsend, 229 N. 
W. 935, 56 S.D. 576 (where the offi- 
cial bond of a treasurer was condi- 
tioned on his faithful discharge of 
duties and accounting for moneys re- 
ceived, but provided that his surety 
should not be liable for loss of public 
moneys or funds resulting from fail- 
ure of banks or depositories, wheth- 
er selected by the treasurer or by 
other persons, the surety may not be 
liable for treasurer’s failure to ae- 
count for moneys deposited in bank 
which became insolvent, though the 
treasurer was an officer of the bank, 
and allowed deposit to remain there 
with knowledge of bank’s insolvent 
condition). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


eee ct: | 
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loans to individuals without authority.18 The ad- 
vice or direction of the township trustees will not 
enable the township treasurer to resist liability on 
his bond for a loan of township funds made con- 
trary to the statute.t® Under Indiana statutes the 
courts have ruled that sureties are liable for con- 
version by the officer for public money loaned by 
him on a note payable to himself;2° unless he fails 
to account for it or pay it over at the end of his 
term.” If an unauthorized loan, contracted by a 
town treasurer eventually finds its way into the 
treasury of the town which receives the full benefit 
of the loan, the bondsmen of the treasurer will not 
ordinarily be liable therefor.22 


Money belonging to officer. Where, as is the case 
in some jurisdictions, the fiscal officer is not, like a 
trustee or an agent, the mere bailee or custodian of 
the money in his hands,?* the money which he re- 
eeives becomes his own money, and when he has ac- 
eounted as required by law and by the terms of his 
bond, nothing further can be required of him.?4 
Consequently the mere fact that such an officer 
uses the funds of the public so entrusted to him in 
his own business does not alone render him or his 
sureties liable for such funds.?® 


Money not pertaining to office. The sureties of a 
town treasurer are not liable for moneys not pertain- 
ing to the officer’s office voluntarily received by 
him,?° or for moneys not belonging to his office but 
ordered by mistake to be paid to him.?7 


Money retained for reimbursement. Where the of- 
ficer is entitled to reimbursement,?® it has been held 
that his sureties are not liable for moneys retained 
to reimburse himself for lawful advances.?° If one, 


while acting as township trustee, made contracts for | 


the township, which he was legally authorized to 
make, and thereby became liable, as such trustee, to 
pay to the other contracting parties, certain sums of 
money, and afterwards made such payments in goods 
out of his store, or by giving such parties credit on 
their accounts due him, by their consent, the mere 
fact that he retained a corresponding amount of the 
township funds applicable to that purpose, would 
not constitute a conversion of the funds of the town- 
ship to his private use, or render him liable there- 
for in a suit by the town on his bond.?° 


Payments from particular funds. Sureties have 
been held Hable for payments made by the princi- 
pal out of one fund on a claim against another 
fund. Where, as is the case under some statutes, 


18. Rock vy. Stinger, 36 Ind. 346. 25. 


19. Trustees of Schools, Macoupin 26. 
County v. Crawford, 155 I1l.App. 170. 


20. Robbins v. Dishon, 19 Ind. 204. 27. 


21. Harvey v. State, 94 Ind. 159; 28. 
Bocard yv. State, 79 Ind. 270. 


22. Inhabitants of York v. Stew- 20. 
ard, 87 A. 372, 110 Me. 523 (where a 
town treasurer borrowed money with- 31. 
out authority on the credit of the | Me. 12 
town and turned the same over to a 32. 
committee, which returned the same 
to the newly elected town treasurer 
on the demand of the selectmen, the 
former treasurer was not liable there- | 552 
for). 


23. See supra § 132. 
24 Brown v. State, 78 Ind. 239. 36. 


TOWNS 


Brown v. State, supra. 


Peo. v. Pennock, 60 N.Y. 421 37. 
[rev 1 Thomps.&C. 209]. 


Peo. v. Pennock, supra. 
See supra § 112. 

29. State v. Parker, 33 Ind. 285. 
State v. Parker, supra. 0. 
A ee ta v. Lawrence, 73 


Robinson vy. State, 60 Ind. 26. 
23. Robinson v. State, supra. 
34. Orneville vy. Pearson, 61 Me. 


85. Inhabitants of York v. Stew- 
ard, 87 A. 372, 110 Me. 523. 


Inhabitants of York v. 
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it is contemplated that the trustee shall open a sepa- 
rate account with each fund in his hands, and shall 
only pay out money belonging to a particular fund, 
on claims or charges against that fund,?? it follows, 
that, if a township trustee pays out money belong- 
ing to one fund, in his hands, on claims or charges 
against another fund, he is guilty of a conversion 
of the money thus paid out, and of a breach of his 
official bond.°? Where a collector who was also a 
selectman at the request of the overseers of the poor, 
advanced money for town purposes, and the sum was 
afterwards paid to him by the town officers without 
notice that the money so advanced came from any 
particular fund or from official sources, neither he 
nor his sureties can require that such amount shall 
be allowed upon his liability as collector although it 
was, in fact, collected from the taxes committed to 
him.?* Diversion of trust funds in the treasury of _ 
a town to pay its ordinary liabilities may not work — 
a breach of the treasurer’s official bond,*® especially 
where the treasurer has accounted for all the money 
in his hands,?° the town still remaining liable for 
the trust funds.*7 


Promissory notes. Sureties on the bond of a town 
collector are sureties on the note which he and they 
execute to the town treasurer in consideration of his 
advancing to the town the amount of taxes uncol- 
lected when the collector is called on to settle, and 
giving him time to collect such taxes and repay 
him.?& However, since the mere delivery of a piece 
of paper which imports an obligation to pay money 
but which does not in fact evidence an actual exist- 
ing debt, does not constitute the contracting of a 
debt,®® it has been held that, where notes of a town- 
ship have been wrongfully and illegally issued by a 
township trustee, a bona fide holder of such notes has 
no right of action on the official bond of the trus- 
tee, under a statute providing for such liability only 
where the trustee contracts a debt in the name or 
in behalf of the township, contrary to certain pro- 
visions of the statute.*° 


[§ 135] (d) Damages. For unlawful contracts 
made by the officer,*1 or his failure to make annual 
report‘? or other delinquency,*? the sureties are lia- 
ble only for actual damages sustained by the town, 
unless an additional penalty is imposed by statute. 


[§ 136] (8) Period of Liability—(a) In General. 
General rules elsewhere stated,** have been applied 
to the period of liability on official bonds of town 
or township officers.4® Sureties have been held lia- 


ard, supra. 


Inhabitants of York v. Stew- 
ard, supra. 


38. Crandall v. Moston, 50 N.Y.S. 
145, 24 App.Div. 547. 


39. State v. Hawes, 14 N.E. 87, 112 
Ind. 323. 


4 Grimsley v. State, 17 N.H. 928, 
116 Ind. 130. 


41. Stanton v. Shipley, 27 F. 498; 
oes v. Vogel, 19 N.E. 773, 117 Ind. 
188, 


42. Bocard v. State, 79 Ind. 270. 
43. Brown v. State, 78 Ind. 239. 
44. See Officers § 407 et seq. 


45. See cases infra this section 
Stew-iand §§ 137, 138. 
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ble for failure of the principal to account for all 
public moneys received by him during his term of 
office, even before the date of the bond.*® Although 
certain money did actually come into the hands of 
the treasurer previously to the time when the bond 
in suit was executed, yet if he received it as township 
treasurer, and it does not appear that he had ap- 
propriated it to his own use, or that he did not have 
it in his hands, at the time when the bond was en- 
tered into, it must be regarded as money in the hands 
of the township treasurer when the settlement was 
had.47 The sureties of a treasurer for a particular 
term are not liable ordinarily for the default of 
their principal with respect to some former term,*® 
or for a deficit with respect to another term for 
which others are named as sureties.*® 


[§ 137] (b) Expiration of Term. Although there 
is some authority to the contrary,®° the general rule, 
in accord with principles elsewhere stated,*+ is that 
when the term of an officer is fixed for a specified 
period of time by the statute, and it is provided he 
shall hold the office until his suecessor is appointed 
or elected and qualified, the mere expiration of the 
period of time fixed for the duration of the office 
will not operate to vacate the office, or to impair 
the powers of the officer to perform the duties of 
the office, or to release his bondsmen for the defal- 
cations of the principal during the period of time 

that may intervene between the expiration of the 
period of time specifically fixed in the statute and the 
appointment and qualification of his successor,®? and 
hence they have been held liable for moneys re- 
ceived or disbursed after the expiration of his term, 
but before his successor is elected and qualified.®* 


46. Hatch v. Attleborough, 97 


TOWNS 


his successor has been qualified, not- 


Where persons become sureties on the bond of a 
township treasurer appointed at the time when that 
office becomes vacant by limitation, they will be 
liable for the full_term for which he is appointed, 
and will not be permitted to defend against such 
bond on account of any representations the principal 
may have made to them in regard to the object or 
purpose of it at the time it was executed.** 


[§ 138] (c) Successive Bonds. Rules governing 
liabilities on successive official bonds®® apply.°® 
Where a town officer serves successive terms and a 
loss occurs during the first term, though it does 
not become’known until the second term, the sure- 
ties on his bond for the first term are liable for 
the loss.57 The failure of a trustee to pay over to 
his suecessor the sum for which he is accountable, 
though he be his own successor, is a defaleation, 
for which the sureties upon his first bond are re- 
sponsible; but if, after entering upon his second 
term, he make the defaleation good by paying the 
amount thereof to himself as trustee, he then, with 
his sureties, becomes liable therefor upon his new 
bond. Where a new bond is given by an officer, 
who has been elected or appointed his own successor, 
the sureties on the new bond have been held liable 
for public moneys received during his previous term 
of office and in his hands at the termination there- 
of,5® the contention being rejected that only the 
sureties on the bond for the first term should be 
held.6° Where a deficiency for one term has been 
covered up by money received during the second 
term, the sureties on the bond for the second term 
are liable for that money.*t Where no new bond is 
actually given, but the surety company continues to 
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Co., 106 N.E. 64, 212 N.Y. 292, L.R.A. 


Mass. 533. 


47. Kagay v. Township, 8 School 
Trustees, 68 Ill. 75. 


48. Rochester v. Randall, 105 
Mass. 295, 7 Am.R. 519; Township of 
Paw Paw v. Eggleston, 25 Mich. 36. 


[a] Bond reciting that principal 
chosen for current year.—Although 
the sureties on the bond of a town 
treasurer are not liable for any de- 
fault on his part which occurred dur- 
ing a previous term of office, where 
the bond recites that he has been 
chosen for the current year, and con- 
tains the condition merely that he 
shall faithfully discharge the legal 
duties of his office, yet if the treas- 
urer, at the beginning of the year for 
which the bond was given, reports a 
balance due from him for the preced- 
ing year, and credits himself with 
money paid by him on account of the 
town, such credits, in an action 
against the sureties on the bond, may 
first be applied to the payment of the 
balance due at the beginning of the 
year, although the treasurer had, 
prior to that time, converted such 
money to his own use. Egremont v. 
Benjamin, 125 Mass. 15. 


49. Morley v. Town of Metamora, 
78 Ill. 394, 20 Am.R. 266, 


Successive bonds see infra § 138. 


50. Norridgewock vy. Hale, 14 A. 
943, 80 Me. 362 (the office of town 
treasurer is an annual office; and the 
sureties on his official bond are not 
held for any of his misappropriations 
of the town’s money made after his 
' official year has expired and before 


withstanding the bond stipulates that 
he shall well and truly perform his 
trust as treasurer during the time for 
which he was chosen and until an- 
other shall be chosen in his stead). 


51. See Officers § 408. 


52. Trustees, of Schools of Town- 
ship 23, Range 2, McLean County, v. 
Cowden, 88 N.E. 285, 240 Ill. 39 [aff 
143 Tll.App. 241, aff 85 N.E. 924, 235 
ust 126 Am.S.R. 244, 23 L.RAN. 


53. Township No. 23 School Trus- 
tees of McLean County v. Cowden, 88 
N.E. 285, 240 Ill. 39 [aff 143 Ill. App. 
241]; State v. Berg, 50 Ind. 496. 


_ [a]. Thus under statutes provid- 
ing that a township treasurer shall 
hold office for two years and until his 
successor is appointed, and that he 
shall faithfully discharge the duties 
of his office and deliver to his suc- 
cessor, after he shall have duly quali- 
fied by giving bond, all moneys, pa- 
pers, securities, and property which 
shall have come into his hands, sure- 
ties on a township treasurer’s bond 
continue liable until he has settled 
with and turned over to his duly 
qualified successor the moneys, etc., 
of the township. Township No. 23 
School Trustees of McLean County 
v. Cowden, 88 N.E. 285, 240 Ill. 39 [aff 
143 Ill.App. 241]. 


54 Ladd v. Township No. 41, 80 
Ill. 233. 


55. See Officers § 409. 
56. See cases infra this section. » 
57. Yawger v. American Surety 


1915D 481 [answering certified ques- 
oh 142 .N.Y.S." 115i 157 App Div. 


[a] Thus where reélected town 
supervisor who gave a new bond with 
a different surety then had money on 
deposit in an insolvent bank which 
could not have paid the deposit, the 
surety on the first bond was liable 
equally with the surety on the second 
bond for the amount lost during the 
first term. Yawger v. American 
Surety Co., 106 N.E. 64, 212 N.Y. 292, 
L.R.A.1915D 481 [answering certified 
oe 142 N.Y.S. 1151, 157 App.Div. 


58. Goodwine v. State, 81 Ind. 109. 


59. Morley v. Metamora, 78 I}. 
394, 20 Am.R. 266. 


60. Morley v. Metamora, supra. 


61. Town of Knox v. Sandquist, 
197 N.W. 733, 184 Wis. 104. 


[a] Rule applied.—Where town 
treasurer during first term became 
short in his accounts and was unable 
to pay over money due school district, 
and to cover up this shortage he and 
members of the school board bor- 
rowed money from a bank upon a 
note signed by the members of the 
school board and purporting to be the 
note of the school district, and ‘dur- 
ing the treasurer’s second term he 
paid up the note out of taxes collect- 
ed, the payment of the taxes during 
the second term constituted embez- 
zlement during that term, and ren- 
dered surety on his bond for that 
term liable as against contention that 
failure of treasurer to pay the taxes 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 138-142] | 
accept premiums for its services as surety on the 
bond given for the previous term, the company con- 
tinues liable for the proper discharge of the duties 
of the principal after his reélection.®? 


[§ 139] e. Actions on Bonds—(1) Conditions 
Precedent. Puzsuant to the general rule,®? in an ac- 
tion on a bond of a town treasurer to recover money 
reported by said treasurer to be in his possession, 
a demand prior to suit need not be shown; the bring- 
ing of the suit being itself a sufficient demand.*4 


[§ 140] (2) Defenses.*® Among the defenses that 
have been held insufficient to actions on town bonds 
are: That a predecessor from whom money should 
have been collected was insolvent where no allega- 
tion is made of insolvency of his bondsmen;** and 
that a township board upon settlement had accepted 
notes payable at a future day for less than the 
amount found due.®* Failure of treasurer to quali- 
fy for office within five days as required by the stat- 
ute does not affect the liability of a surety on his 
bond, since a surety will not be permitted to im- 
peach the title of his principal.®® 


[$ 141] (3) Parties.*® The general rule at com- 
mon law is that a suit on a bond payable to one and 


during the first term created an in-)] 427. 
debtedness from the town to the 
school district and that the appro- 229 
priation of the taxes in the treasurer’s 
second term to the note of the dis- [a] 
trict reduced that debt; the school 


TOWNS 


70. Stevens v. Hay, 6 Cush. (Mass.) 


Bond not required by law.—A 
bond, given to the selectmen of a 
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his suecessors or assigns, can be maintained only by 
the obligee, during his life, and by his executor or 
administrator after his death.7° As a general rule 
actions for breach of town official bonds must be 
brought in the name of the town;7! but in some 
states they are brought in the name of the state 
upon the relation of the town,*? and wherever the 
authority to sue is vested by statute in a particular 
officer the suit must be in his name,’? or upon his 
relation.“4 


Taxpayers.’> A taxpayer of a township has no 
capacity to sue at law on the bond of a township 
trustee for misappropriation of publie funds,*® but 
may sue in equity;’* and it has been held that a 
taxpayer may sue in equity any officer in his indi- 
vidual capacity, or against him and his sureties, on 
his bond, either while he holds office or afterwards, 
for a misappropriation of public funds on giving the 
requisite statutory notice.*® 


[§ 142] (4) Pleading.7® Complaints have been 
held fatally defective for want of specific allega- 
tion of faet showing breach of bond,®° and in ac- 
tions for failure to pay over, for want of allega- 
tion of expiration of term and election of succes- 
sor.81 In an action on the official bond of a town- 


{bj] Township clerk.—Under some 
statutes bonds running to the coun- 
ty and given by the road supervisor 
of a road district should be sued upon 
in the name of the township clerk, 
the latter being the custodian of the 


board having no authority to borrow 
money and give a note therefor in the 
absence of a lawfully called special 
school meeting, in view of the stat- 
utes. Town of Knox v. Sandquist, 
197 N.W. 733, 184 Wis. 104. 


62. Town of Whitestown v. Title 
Guaranty & Surety Co.; 131 N.Y.S. 
390, 72 Misc. 498 [aff 132 N.Y.S. 1149, 
148 App.Div. 900 (aff 102 N.E. 1115, 
209 N.Y: 512)1]. 


[a] Thus where the official bond 
of a town supervisor was issued by 
a surety company on the application 
of the supervisor, in which he agreed 
to pay annually in advance a pre- 
mium of a stated sum during the con- 
tinuance of the bond, and no time is 
stated, either in the application or in 
the bond, for its expiration, and the 
supervisor continues to pay the an- 
nual premium after his re-election for 
another term and gives no new bond, 
the surety company continues liable 
for the proper discharge of duties by 
the supervisor after the expiration of 
his original term. Town of Whites- 
town v. Title Guaranty & Surety Co., 
131 N.Y.S. 390, 72 Misc. 498 [aff 132 
N.Y.S. 1149, 148 App.Div. 900 (aff 102 
N.E: 1115, 209 N.Y. 512)]. 


63. See Actions § 74; 
141-148; Officers § 421. 


64. Town of Cicero v. Grisko, 144 
Tll.App. 564 [aff 88 N.E. 478, 240 Ill. 
220). 

65. Generally see Officers §§ 4238, 
424. 

Liabilities and nonliabilities see su- 
pra §§ 130-138. 

66. State v. Mock, 52 N.E. 998, 21 
Ind.App. 629. 


67. Otsego Lake Tp. v. Kirsten, 40 


Bonds §§ 


N.W. 26, 72 Mich. 1, 16 Am.S.R. 524. 


68. Town of Knox v. Fidelity & 
Casualty Co. of New York, 197 N.W. 
733, 184 Wis. 104. 


69. Generally see Officers §§ 426, 


town and their successors in office, 
for the faithful performance, by the 
principal obligor, of the duties of 
treasurer and collector of the town, 
is not a bond required by law, and no 
action can be maintained thereon in 
the name of the successors of the ob- 
ligees. Stevens v. Hay, 6 Cush. 
(Mass.) 229. 


71. Salem Tp, v. Cunningham, 45 
Mo.App. 614. 


[a] Bond not executed to town by 

name.—A. bond of town treasurer that 
in form is in all respects in compli- 
ance with the requirements of the 
statute, except that it is not executed 
to the town by its name, but to the 
supervisors of the town, and is made 
payable to them or their successors 
in office, is a valid official bond, and 
in case of default by the treasurer the 
town may maintain an action thereon 
in its own name. Town of Platte- 
ville v. Hooper, 23 N.W. 581, 63 Wis. 
881 (mere circumstance that a wrong 
name is inserted as obligee seems 
quite immaterial when it is consid- 
ered that the instrument was given 
to secure the town against loss 
through the default of its treasurer, 
and that the town is the only party 
which has any beneficial interest in 
it). 
_ [b] Bond to supervisors and suc- 
cessors may be sued on in name of 
town. Platteville v. Hooper, 23 N.W. 
583, 68 Wis. 385; Platteville v. Hoop- 
er, 23 NW. 581, 63 Wis. 381. 


{c] Bond payable to the “people 
of the state’ may not be sued on in 
the name of the town. La Grange v. 
Chapman, 11 Mich. 499. 


72. State v. Wilson, 15 N.E. 596, 
113 Ind, 501. 


Palmer v. Roods, N.Y.S. 


101 


186, 116 App.Div. 66. 

[a] Need not be officer to whom 
bond is given. Sutherland v. Carr, 
85 N.Y. 105. 


road funds so far as the road super- 
visors are required to account there- 
for. Kellogg v. Bare, 17 N.W. 666, 
62 Iowa 468. j 


[ec] No express authority may be 
necessary. When the giving of the 
bond is prescribed as a piece of se- 
curity for the safekeeping and pay- 
ment of the state and county taxes, 
and the county treasurer is designat- 
ed as the one to be obligee, the law 
points him out as the one to be in- 
vested with the legal interest and as 
the proper party plaintiff in the case 
of suit. Berrien County Treasurer v. 
Bunbury, 7 N.W. 704, 45 Mich. 79. 


74 Robinson v. State, 60 Ind. 26; 
Hawthorn v. State, 48 Ind. 464; Stein- 
metz v. State, 47 Ind. 465; Dishon v. 
State, 19 Ind. 255. 


i. Taxpayer’s action see supra § 
128. 


76. State v. Blind, 105 N.E. 225, 
181 Ind. 689; Miller v. Jackson Tp., 
Boone County, 99 N.E. 102, 178 Ind. 
503. 

77. State v. Blind, 105 N.E. 225, 
181 Ind. 689; Miller v. Jackson Tp., 
Boone County, 99 N.E. 102, 178 Ind. 
503. 


78. Miller v. 
County, supra. 


Fore Generally see Officers §§ 428-— 


8®. Morback vy. State, 34 Ind. 308; 
Franklin v. Kirby, 25 Wis. 498. 


[a] Rule applied.—In an action on 
a town treasurer’s bond, a complaint 
that “he has not duly and faithfully 
performed the duties of his office, and 
has not faithfully and truly account- 
ed for and paid over, according to 
law, all the state and county taxes 
which came to his hands,” is bad on 
demurrer, because it does net state 
the facts constituting a breach. 
Wolff v. Stoddard, 25 Wis. 503. 


81. Hawthorn vy. State, 48 Ind. 464. 


Jackson Tp., Boone 
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ship trustee, it must be alleged that money belong- 
ing to the township had come into the hands of the 
trustee for which he failed properly to account.** 
A mere averment by way of recital that when de- 
fendant’s term of office expired he had in his hands 
a certain sum of money, which he had failed and re- 
fused to pay to his successor, is not sufficient,** 
and a complaint in an action on a town treasurer’s 
bond should allege the expiration of his term of of- 
fice and that at such expiration he had a certain 
sum of money which he failed to pay to his succes- 
sor;** but a single count has been held sufficient 
to cover funds of civil and school townships, both of 
which were covered by a single bond.*® Under a 
complaint as on the relation of the trustee of a civil 
township, no recovery can be had of moneys due to 
the school township.®® 


Answer. The answer, in an action by the state, 
on the relation of a township trustee, on the bond 
of an ex-trustee, alleged to have misappropriated 
and converted to his own use and expended without 
authority funds belonging to the township, that the 
money was expended in payment of legal indebted- 
ness of the township, that chargeable against each 
fund being paid therefrom, specifying the things and 
services paid for, and alleging that they were of the 
full purchase price, and were proper and necessary 
for the use of the civil and school township, and 
that the latter received and retains the entire bene- 
fit thereof, and that none of the money was convert- 
ed to the use of defendant trustee, though failing 
to allege that the township advisory board made 
any appropriation of the funds expended by him, 
is sufficient.§? 


Reply. Since fraud can only be predicated on an 
alleged existing fact and not on a promise to be 
performed in the future,®® a reply to an answer 
claiming settlement with successor does not suffi- 


ciently allege fraud in such settlement by stating, 


that defendant did not in fact pay over the money 
to his suecessor, but fraudulently procured the lat- 
ter to charge himself with it on promise of imme- 
diate reimbursement.®® 
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[§ 143] (5) Evidence.°° It being once established 
that defaleation of town funds has occurred in cer- 
tain term, to relieve treasurer’s bondsmen for such 
term from liability, as against bondsmen for suc- 
ceeding term, burden is on bondsmen for former 
term to prove that payment or replacement has been 
made.®! In action against surety on bond of town 
treasurer, it is duty of town to produce evidence 
from which amount due from surety can be ascer- 
tained.®2. Official books and vouchers of the officer 
are competent evidenee both for and against his sure- 
ties.° So a report of an officer showing a shortage 
is prima facie evidence of such shortage in a suit 
against his sureties on his bond,®* and in some juris- 
dictions in the absence of a showing of fraud, the 
report of an officer charging himself with a bal- 
ance as turned over to him by his predecessor is con- 
clusive in favor of such predecessor and his sure- 
ties.2°° Where no claim is made on account of a 
particular fund, evidence of payments on account 
of such fund is not admissible.°* In an action for 
conversion of several funds, the amount of each 
fund actually received and expended is admissible 
under the general denial.°7 An allegation of the 
receipt of a sum of money is not sustained by evi- 
dence of the receipt of coupons from bonds.°* To 
determine the liability of the bondsmen of a tax eol- 
lector, it is necessary to ascertain what tax-bills were 
delivered to the collector during the time named in 
the bond; the amount collected by him on the same, 
and when collected; the amount paid by him to the 
treasurer, and when paid; and, where the report of 
a referee does not furnish these facts, no judgment 
ean be rendered, and the same must be recommitted 
to him to find such facts.°° 


[§ 144] f. Criminal Responsibility!—(1) In Gen- 
eral. Like other public officers town or township offi- 
cers may at common law? or by statute® be subject 
to criminal liability for official misconduct. Pursuant 
to the general rule* statutes imposing penalties for 
failure to account for publie funds,® and for other 
acts or negligence,® are construed strictly, yet with 
a view to effectuating the intent of the legislature.? 


[§§ 142-144 


82. Morback v. State ex rel. Jack- 
son Tp., 34 Ind. 308. 


83. Hawthorn v. State, 48 Ind. 464. 
84. Hawthorn v. State, supra. 


85. Ross v. State, 30 N.E. 702, 131 
Ind. 548. 


86. Steinmetz v. State, 47 Ind. 465. 


87. State v. Fiscus, 105 N.E. 230, 
Led ind, 667. ? 


88. State v. Prather, 44 Ind. 287. 
See also Fraud § 25; Pleading § 115. 


89. State v. Prather, 44 Ind. 287. 


wire Generally see Officers §§ 441-— 
91. Town of Pella v. Gresch, 204 


N.W. 576, 187 Wis. 410. 


[a] ®Bhus where town treasurer 
had converted public funds, and had 
on hand at time of reélection less 
amount than sum chargeable, burden 
is upon the bondsmen for the first 
term to show payment or replace- 
ment. Town of Pella v. Gresch, 204 
N.W. 576, 187 Wis. 410. 


$2. Town of Stockton v. Dombrow- 


ski (Wis.) 240 N.W. 774. 


93. Schools Trustees v. Peak, 43 
Tll.App. 50; Union v. Bermes, 44 N. 
J.Law 269, 43 Am.R. 369. 


[a] Rule applied.—In an action on 
a township treasurer’s bond, the 
books kept by him and reports made 
as required by law, showing a bal- 
ance due the township, are competent 
evidence against the sureties on the 
bond. Trustees of Schools of Town- 
ship 28, Range 2, McLean County v. 
Cowden, 88 N.E. 285, 240 Tll. 39 [aff 
143 Tll.App. 241 (aff 85 N.E. 924, 235 
Ill. 604, 23 L.R.A.N.S. 1381, 126 Am.S. 
R. 244)]. 


94 Osborne v. State, 27 N.E. 345, 
ve Ind. 129; Nichols v. State, 65 Ind. 


95. State v. Prather, 44 Ind. 287; 
State v. Grammer, 29 Ind. 530. 


96. Robinson v. State, 60 Ind. 26. 
97. Searcy v. State, 93 Ind. 556. 
98. Humiston vy. School Trustees, 


7 Ill.App. 122. 
99. Town of Ferrisburg v. Martin, 


14 A. 88, 60 Vt. 330 (surety on town 
tax collector’s bonds). 


ore Generally see Officers §§ 344— 


2 See Officers § 345. 


3. See Municipal Corporations §§ 
1242-1249; Officers § 346 et seq. See 
also infra §§ 145-148. 


4 See Statutes §§ 658-661. 
5. Johnson v. People, 15 N.E. .37, 


;123 Ill. 624. 


& Baysinger v. Peo., 5 N.E. 375, 
115 Ill. 419. 

7. Johnson v. People, 15 N.E. 37, 
123 Ill. 624; Baysinger v. People, 5 
N.E. 375, 115 Ill. 419; State v. York, 
113 N.W. 324, 135 Iowa 529; Backman 
v. Charlestown, 42 N.H. 125; State v. 
Cleveland, 154 N.W. 980, 161 Wis. 457 
[rev 152 N.W. 819, 161 Wis. 457]. 


_ [a] Refusal to appoint an agent 
is made out by proof that the rules 
governing agents appointed by the 
selectmen were wilfully made so 
stringent as to defeat the object of 
the law directing their appointment. 
Backman v. Charlestown, 42 N.H. 125. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


a 
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[§ 145] (2) Improper Allowance of Claim. The 
allowance by a town board of a claim for travel- 
ing expenses by a town supervisor, in absence of a 
statutory provision therefor, is a violation of a stat- 
ute making it an offense for a town officer to do any 
act in his official capacity, or in any public or official 
service, not authorized or required by law.® 


[§ 146] (8) Personal Interest in Transactions. 
Statutes which forbid public officials from being in- 
terested in contracts which they make on behalf of 
the public® are sometimes made the basis of a erim- 
inal charge against a town officer.1° The prohibition 
of the statute is directed against the acts of an offi- 
cer who voluntarily becomes interested individually 
in a sale, lease, or contract directly or indirectly, 
where he is authorized to take part in the making 
of such sale, lease, or contract.1! An officer violates 
such a statute by furnishing labor to the town from 
which a contract to pay may be implied,!? or by us- 
ing his automobile in looking after town business and 
collecting from the town the upkeep, maintenance, 
and expense thereof while so used.t? If the member 
of a town board voluntarily becomes interested in 
the contract of sale or lease which he was authorized 


_to take a part in making, he would not be exempt 


from criminal liability under such a statute, by rea- 
son of the fact that he did not actually participate 
in the former proceedings of the board.1* However, 
the employment of a firm, in which a member of the 
town board was a partner, as counsel to the com- 
missioners of a water district, did not constitute a 
“contract” within the meaning of the statute,?® the 
appointment to public office not being a “contract” 
within the statute;1® and, where a member of the 


8 State v. Cleveland, 154 N.W. 
980, 161 Wis. 457 [rev 152 N.W. 819, 
161 Wis. 457]. 


9. See Officers §§ 308, 309. 

10. See Minn. Gen. St. (1923) § 14. 
1096; Ohio Gen. St. § 12912. N.Y. 453. 

11. Peo. v. Stoll, 152 N.E. 259, 242 15. Peo. v. 
N.Y. 4538, 460. 16> "Peo. v. 


“[The statute] . is directed 

against acts which might reason- 17. Peo. v. 
ably tend to introduce into the 18. 
performance by a public officer of his 19, 


jury. 
135 Iowa 529. 
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State v. York, 113 


13. State v. Sandberg, 209 
943, 168 Minn. 363. 


Peo. v. Stoll, 152 N.H. 259, 242 


Stoll, supra. 
Stoll, supra. 
Stoll, supra. 
Peo. v. Stoll, supra. 
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town board was counsel for commissioners of water 
district, his right to compensation did not give him 
an “interest, direct or indirect” in a contract for 
sale of bonds for construction of water supply sys- 
tem, issued under the Town Law, because proceeds 
of bonds furnished commissioners with money to 
pay such compensation,17 since, even if town board 
refused to make contract for sale of bonds, defend- 
ant could by mandamus compel board to raise money 
necessary for such purpose.?8 


Profits not essential. To render such transaction 
illegal and a violation of the statute, it is not essen- 
tial that it be established that the officer actually 
made a profit therefrom.1® There must be no chance 
to stop and consider the possibility of profit.2° — 


[§ 147] (4) Obtaining Money Not Lawfully Due. 
Under a statute making the officer of any township 
guilty of a misdemeanor who obtains any sum from 
the township not lawfully and justly due the officer,?+ 
it is not necessary that such money should have been 
paid to accused in his particular official capacity.?? 


[§ 148] (5) Withholding Funds.?* To convict 
one, who had held the office of township treasurer 
for several terms, for failure to turn over the pub- 
lic money to his successor on demand, it is not nec- 
essary to show that he had received the money so 
withheld after his last appointment, or had paid 
it over to himself as his own successor.?4 


[§ 149] (6) Prosecution.?2®> Following general 
rules elsewhere stated, indictments?® for such offens- 
es must of course aver the particular acts which are 
alleged to constitute the offense;?7 and, also, the 


that there was no such evidence of 
an agreement of the township trus- 
tees to look to the surety as would 
constitute a defense to an indictment 
against the treasurer for failure to 
pay over the balance to his successor. 
ree v. People, 15 N.E. 37, 123 Il. 


N.W. 324, 


N.W. 


[b] Offenses  distinguished.—cr. 
Code § 215 provides that if any town 
or other officer or person, who now 
is or hereafter may be authorized by 
law to collect, receive, safely keep, 


official duties, considerations of pos- 
sible private interest rather than 
against the performance of Official 
acts corruptly. It prohibits, a pub- 
lic officer from voluntarily putting 
himself into a position where he 
might be tempted to degrade his pub- 
lic trust to serve his private inter- 
ests, even though it should appear 
that the public officer did not in fact 
yield to the temptation.” Peo. '‘v. 
Stoll, supra. 


12. State v. York, 113 N.W. 324, 
135 Iowa 529. 
[a] hus, where the township 


trustees prescribed the amount which 
the superintendent of roads should 
pay for labor on the highways, and 
a trustee, at the request of the su- 
perintendént, furnished labor, the 
trustee violated the statute prohibit- 
ing township trustees from becoming 
parties to any contract to furnish la- 
bor to the township, since a contract 
would be implied to pay for the labor 
at the rate fixed by the trustees, or 
its reasonable value. ’ State v. York, 
113 N.W. 324, 185 Iowa 529. 


[b] Existence of an express con- 
tract to pay the trustee for such la- 
bor was a question of fact for the 


State v. Sandberg, 209 N.W. 
943, 168 Minn. 363; State .v. Moon, 
179 N.E. 350, 124 OhioSt. 465. 


[a] Rule applied where the record 
discloses that bills for services for 
the township ostensibly rendered by 
another, but in fact by the employees 
of the said trustee, in the use of a 
truck owned by him, were presented 
by and the entire contract price paid 
to him. State v. Moon, 179 N.E. 350, 
124 OhioSt. 465. 


20. State v. Sandberg, 209 
943, 168 Minn. 363. 


See N. J. Crimes Act, P. L. 


N.W. 


(1898) p 840. 


22. State v. Codington, 85 A. 1135, 
82 N.J.Law-728 [aff 78 A. 743, 80 N. 
J.Law 496]. 


23. Generally see Officers § 353. 


24;-"Johnson v. Peo., 15 N.H. 37, 
123 Ill. 624. 


[a] Defense.—A township treas- 
urer, being short in his accounts, at- 
tempted to arrange with his surety to 
advance the amount due, giving him 
certain securities. The surety paid a 
portion of the balance due, but re- 
fused to pay any more. It was held 
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or disburse any money belonging to 
the township, or any school fund, au- 
thorized by law to be placed in the 
keeping of such officer or person, 
shall fail or refuse to pay or deliver 
over the same when required by law, 
he shall be imprisoned in the peniten- 
tiary. Rev. St. c 122 § 65 provides 
that when a township treasurer shall 
resign, or be removed, and at the ex- 
piration of his term of office, he shall 
pay over to his successor in Office all 
money on hand, and deliver over all 
books, under a penalty. It is held 
that these are separate offenses, and 
a township treasurer who failed to 
pay over money received to his suc- 
cessor, on demand, was properly in- 
dicted under § 215. Johnson vy. Peo- 
ple, 15 N.E. 37, 123 Hil. 624. 


25. Generally see Officers §§ 356- 


26. See Indictments and Informa- 
tions § 238 et seq. 


27. Peo. v. Castleton Town Audi- 
tors, 44 How.Pr. (N.Y.) 238, 13 Abb. 
Pr.N.S. 431. 


[a] Bribery.—Count of indictment, 
charging uniformed police officer with 
willfully and maliciously demanding, 
receiving, and accepting a bribe, in 


158 [63 C.J.] 
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s§ 149-150 


trial2® and evidence,?® will be governed by the ordi- | nary rules of evidence in criminal cases. 


IV. PROPERTY, CONTRACTS, AND LIABILITIES 


[§ 150] A. Property?°—1. Acquisition and Ten- 
A town may hold 
property either in its corporate capacity as an 
ordinary proprietor, or solely for the public us 


Real property. The capacity of a town to acquire 
and hold title to real estate has been recognized by 
immemorial usage of the country®* whenever, in the 
exercise of its corporate powers, or in the perform- 
ance of legal duty, it is necessary or expedient for 
the interest of its inhabitants®* or when authorized 
Thus a town may acquire land 
for parks,?* commons,?? reservoirs,** and sites for 
the construction of highways,*?® or for public build- 
ings;*° and, for legitimate or authorized town pur- 


ure—a. Capacity To Acquire.*+ 


by a valid statute.?® 


consideration of failing to arrest one 
transporting whisky in violation of 
Prohibition Enforcement Act (P. L. 
[1922] p 615), was held good as 
charge of malfeasance in office. Hen- 
derson v. State, (N.J.Sup.) 146 A. 335 
(indictment of uniformed township 
police officer for failure to arrest one 
transporting whisky). 


[b] Refusing to make arrest.— 
Count of indictment, charging uni- 
formed township police officer with 
wiliful failure, neglect, and refusal 
to arrest one transporting whisky in 
violation of Prohibition Mnforcement 
Act (P. L. [1922] p 615), with de- 
fendant’s knowledge and consent, 
was held good as charging neglect of 
duty imposed by law. Henderson v. 
State, (N.J.) 146 A. 335. 


[c] Unla creating debt.— 
Indictment for unlawfully creating a 
town debt need not state the consider- 
ation for the debt, and on the trial a 
certificate of indebtedness issued by 
defendant is admissible, and it need 
not be shown that the debt was valid. 
Duty v. State, 36 N.E. 655, 9 Ind.App. 


595. 

{d] Unlawfnrily obtaining money. 
—An indictment under Crimes Act 
(P. L. [1898] p 840) § 169, making 
any officer of any township guilty of 
a misdemeanor who obtains a sum 
from such township not lawfully and 
justly due to such officer at the time 
of obtaining it, alleged that accused, 
being an officer of the township 
named in the county named, to wit, 
‘ township clerk, unlawfully and will- 
fully did obtain from the said town- 
ship a certain sum in money of the 
said township, the money so obtained 
not being then and there lawfully and 
justly due to accused from the town- 
ship, sufficiently alleged an offense 
under the statute, and was not ob- 
jectionable as not negativing the idea 
that the money received by accused 
was not due to him as_ township 
clerk. State v. Codington, 78 A. 743, 
744, 80 N.J.Law 496, 


28. See Criminal Law §8§ 2000 
2614, 


29. See Criminal Law §§ 947-1999. 
30. Cross references: 

Bridges § 9. 

Highways 29 C.J. p 353. 


School property see Schools 
School Districts § 406 et seq. 


G1. Compare Counties § 216. 


32. Peo. v. Doxsee, 120 N.Y.S. 962, 
136 App.Div. 400 [aff 92 N.E. 1098, 


and 


e,22 


198 N.Y. 605]. 


33. Inhabitants of Worcester v. 
Eaton, 13 Mass. 371, 7 Am.D. 155. 


34. Com. v. Wilder, 127 Mass. 1; 
North Hempstead v. Hempstead, 2 
Wend. (N.Y.) 109. 


[a] Constructive possession.— 
Where a town acquires title by deed 
to land, it is constructively in pos- 
session of the land so long as it re- 
tains that title, in the absence of ac- 
tual, exclusive possession by another. 
Smith v. Ford, 74 A. 910, 82 Conn. 653. 


35. Petition of Tuttle, 114 A. 867, 
80 N.H. 155; In re Land of Reflex De- 
velopment Co. in Town of Tonawanda, 
217 N.Y.S..609, 127 Misc. 852. 


{a] Controlling effect of statutes. 
—A statute authorizing town board 
to acquire land for ordinary town 
purposes, held not in conflict with an- 
other statute authorizing board to 
acquire land for parks; but, if there 
is any conflict, the latter, being later 
act, controls. In re Land of Reflex 
Development Co. in Town of Tona- 
wanda, 217 N.Y.S. 609, 127 Misc. 852. 


36 Atty.-Gen. v. Burrell, 31 Mich. 
25; Soper v. Conly, 154 A, 852, 108 
N.J.Eq. 370 [aff 153 A. 586, 107 N.J. 
Eq. 537]. 


[a] Park in incorporated village 
within town.—Atty.-Gen. v. Burrell, 
31. Mich. 25. 


87. Atty.-Gen. v. Burrell, supra; 
Beach v. Haynes, 12 Vt. 15. 


38. Hardy v. Inhabitants of Wal- 
tham, 3 Metc. (Mass.) 163. 


[a] Fire prevention.—Towns hav- 
ing, in their corporate capacity, pow- 
er to provide for the purchase and 
maintenance of fire engines for the 
extinguishment of fires, they must 
have the incidental power to make 
provision, by reservoirs or other 
means, for a supply of water, with- 
out which the engines would be use- 
less. Hardy v. Inhabitants of 
Waltham, 3 Mete. (Mass.) 163. 


39. Com. v. Wilder, 127 Mass. 1. 


{a] Thus a town may, it seems, 
purchase land for the purpose of con- 
structing a highway over it, or for 
the purpose of obtaining material for 
the construction and repair of its 
highways. Com. v. Wilder, 127 
Mass. 1 


[b] By condemnation proceedings. 
—Frank W, Coy Real Estate Co. v. 
Pendleton, 123 A. 562, 45 R.I. 477, 


[ec] Performance of conditions,— 


poses, it may also acquire title fo lakes,*+ coast lands 
and fishing rights.42 As a general rule, where land 
is acquired for highway purposes, the town acquires 
an easement merely, and not the fee,** although, 
of course, the land over which a highway runs may 
in fact be owned in fee by the town.** 


Personal property also, may be acquired and owned 
by a town if authorized by statute or within the 
scope of implied power.*® 


Property in trust. A town may hold property in 
trust for any purpose not foreign to its institution 
nor incompatible with the object of its organiza- 
tion,4® but it is requisite, in this, as in other 


An agreement between a town coun- 
cil and landowners, relative to dam- 
ages for land taken for a highway 
improvement, which required that in 
place of money compensation for in- 
juries to remaining land the town 
should do the things necessary to fit 
the remaining land to the changed 
conditions, held properly construed as 
requiring the town to perform its un- 
dertaking thereunder before delivery 
of a deed to it. Frank W. Coy Real 
Estate Co. v. Pendleton, 123 A. 562, 
45 RI. 477. 


40. White v. Stamford, 37 Conn. 
578; State ex rel. Jordon v. Haynes, 
72 Mo, 377; Bergen v. Gubna, 10 Hun 
(N.Y.) 11; Beaver Dam v. Frings, 17 
Wis. 398. See Trustees of New Lon- 
don Township v. Miner, 26 OhioSt. 
452 (recognizing rule). 


41. Soper v. Conly, 154 A. 852, 108 
N.J.Eq. 370 [aff 153 A. 586, 107 N.J. 
Eq. 537]. 


42. Rogers v. Jones, 1 Wend. (N. 
Y.) 237, 19 Am.D. 493. 


[a] Action of county board of su- 
pervisors in fixing boundary line of 
the town was held not to affect the 
title of the town to coast iand_ac- 
quired by special grant. Peo. v. Sax- 
ton, 44 N.Y.S. 211, 15 App.Div. 263 
{aff 49 N.E. 1102, 154 N.Y. 748]. 


43. Millbury v. Blackstone Canal 
Co., 8 Pick. (Mass.) 473. 


44. Frank W. Coy Real Estate Co. 
v. Pendleton, 123 A. 562, 45 R.I. 477. 


45. Washington v. Eames, 6 Allen 
(Mass.) 417; Petition of Tuttle, 114 
A.» 867, 80 N.H. 155; Lyndon v. Bel- 
den, 14 Vt. 423. Compare Perry v. 
fa hal 111 Mass. 60 infra § 155 note 

al]. 


[a] Herse purchased by town- 
overseers of the poor from a poor per- 
son Rit sree e Soe which might 
sue to recover its value. Lyndon v. 
Belden, 14 Vt. 423. x ~ 


[b] Property in liquors purchased 
by town agent under statute held to 
vest in town. Washington v. Eames, 
6 Allen (Mass.) 417. 


46. Petition of Tuttle, 114 A. 867, 
80 N.H. 155; Lovell v. Charlestown, 
32 A. 160, 66 N.H. 584; Sargent v. 
Cornish, 54 N.H. 18. 


[a] For benefit of widows.—Lovell 
v. Charlestown, 32 A. 160, 66 N.H. 584. 


[b] Repair burial lot.—Petition of 
Tuttle, 114 A. 867, 80 N.H. 155. 


[ec] Support of religion.—Atty.- 
Gen. v. Dublin, 38 NUE. ise. oF 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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cases,*’ that the trust be certain as to the beneficia- 
ries.*® It has been held that a town treasurer, as 
such, cannot hold real estate in trust.*9 


_ [§ 151] b. Mode of Acquisition.°° In its capacity 
to take and hold property*! title 
acquired by a town in the usual modes, as by pur- 


chase or gift inter vivos,5? as by 


or lease,®> or by will,®* but not by inheritance.57 
Where a purchase has been authorized by a valid 
ordinance or resolution,®® on submission of the prop- 
osition to the electors in a proper manner,*® the pow- 
er conferred may be exercised by the general officers 
of the township, further action of the citizens as 


a body not being required.®° 


Adverse possession.*! Title may 


[d] United States flags.—A town 
may receive by bequest and hold in 
trust money, the income of which is 
to be invested in the purchase of 
United States flags, for the education 
of the rising generations of the town 
to patriotic impulses. Sargent v. 
Cornish, 54 N.H. 18. 


47. See Charities § 59; Trusts [39 
Cyc 34]. 


48. Hornbeck v. 
Johns. (N.Y.) 73. 


[a] Proviso in a conveyance to 
individuals reserving certain rights 
to inhabitants of the town generally 
was held void for uncertainty. Horn- 
pock v. Westbrook, 9 Johns, (N.Y.) 


Westbrook, 9 


49. St. Albans Treasurer v. Gibbs, 
Brayt, CVte) 76; 


50. Compare Counties § 17. 

51. See supra § 150. 

52. Emerson v. Wiley, 10 Pick. 
(Mass.)} 310; and cases infra notes 
538-56. 

53. Com. v. Wilder, 127 Mass. 1. 


54. Inhabitants of Gloucester v. 
Gaffney, 8 Allen (Mass.) 11; Green 
v. Putnam, 8 Cush. (Mass.) 21; North 
Hempstead vy. Hempstead, 2 Wend. 
CNEY) 21098 


55. Beaver Dam v. Frings, 17 Wis. 
398. 


56. Petition of Tuttle, 114 A. 867, 
80 N.H. 155; Sargent v. Cornish, 54 
N.H. 18. 


[a] Legacies of personal property 
to towns for benevolent or public pur- 
poses are valid. Sargent v. Cornish, 
54 N.H. 18. 


[b] Conditional gift.—In view of 
a statute, authorizing towns to pur- 
chase and hold real and personal es- 
tate for the public uses of the in- 
habitants, a gift to a town of the resi- 
due of a testator’s estate on condition 
that it keep his burial lot in proper 
repair is valid, a gift to a town for a 
specific public purpose within town 
corporate powers being legal, and the 
execution of the gift not being im- 
possible if the town has power to 
hold property for the purpose for 
which it was given, nor is such gift 
rendered invalid because the town is 
not required to devote it to a particu- 
lar use. Petition of Tuttle, 114 A. 
867, 80 N.H. 155. 


57. North Hempstead v. 
stead, 2 Wend. (N.Y.) 109. 


[a] Freeholders cannot acquire 
lands by inheritance. North Hemp- 
stead v. Hempstead, 2 Wend. (N.Y.) 
109. 


58. 
mittee, Bergen County, 129 A. 


Hemp- 


Campbell vy. Teaneck Tp. ies 
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thereto may be 


deed,®* grant,>4 


In General. 


do so.®® 
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by a town by adverse possession’? but the posses- 
sion must he by the town itself, acting in its cor- 
porate capacity; 
habitants acting independently are insufficient.*+ 
Where the manner of acquiring property is prescribed 
by statute, substantial compliance with the terms of 
the act is necessary,*® and sufficient.*® 


83 the acts of its officers or in- 


[§ 152] 2. Use, Regulation, and Maintenance—a. 
A town may regulate the use of its 
property®* and provide for its maintenance and re- 
pair;°® and, indeed, a duty may devolve on it to 
The town may not, however, devote its 
property, or permit it to be used, for purposes not 


within the scope of its corporate powers, nor author- 


also be acquired 


101 N.J.Law 461; Town of Rolling v. 
op pederuch, 120 N.W. 515, 138 Wis. 


[a] Form of ordinance.—(1) Where 
township committee by resolution 
subsequent to ordinance authorized 
acquisition of land subject to restric- 
tions, such acquisition was author- 
ized under the statute, and such re- 
Strictions need not be embodied in 
ordinance, inasmuch as the resolution 
acquiring land was passed to carry 
the ordinance into effect and not to 
modify it. Campbell v. Teaneck Tp. 
Committee, Bergen County, 129 A. 
757, 101 N.J.Law 461. (2) An ordi- 
nance, passed by township committee, 
providing for acquisition of land for 
“the erection of a building and addi- 
tions thereon for use by township of 
Teaneck for any municipal or public 
business,” authorizing the drawing of 
plans and specifications, and contain- 
ing description of land, held not ille- 
gal and void for uncertainty or in- 
definiteness. Campbell v. Teaneck 
Tp. Committee, Bergen County, su- 
pra. 


[b] Passage of ordinance.—In a 
proceeding questioning the validity 
of acquisition of property by town- 
ship committee, contention that reso- 
lution authorizing acquisition of land 
subsequent to ordinance was prema- 
turely passed held without merit but 
if it was so passed, a subsequently 
passed resolution cured the defect. 
Campbell v. Teaneck Tp. Committee, 
Bergen County, 129 A. 757, 101 N.J. 
Law 461. 


59. See cases infra this note. 


[a] Submission to electors.—(1) 
A petition from an association own- 
ing a hall and the ground on which 
it stood, requesting the submission of 
a question to the electors whether the 
town should not raise a certain sum 
to buy a half interést ‘in the hall,” 
must be construed to include a half 
interest in the land on which it stood. 
Town of Rolling v. Wunderlich, 120 
N.W. 515, 188 Wis. 667. (2) Notice 
submitting proposition for acquiring 
town hall held not objectionable for 
not submitting alternative methods. 
Application of Citizens’ Independent 
Party of Town of Irondequoit, Mon- 
roe County, 225 N.Y.S. 24, 130 Misc. 
734. 

60. State ex rel. Jordon v. Haynes, 
KZP MOs site 


{a] Dereliction by officers.—Where 
a proposal to purchase an interest in 
a hall, which was occupied by a town 
under an oral lease, was submitted to 
the electors and accepted at a town 
meeting, and the ehairman of the 
town board acting for the association 
owning the same and for the town, 
secures an order for the amount pay- 
able to it, and receipts for it as an 


ized by statute.7° 


The action taken may be by 


officer of the association, and deliv- 
ers it without requiring any convey- 
ance he is manifestly derelict in his 
duty. Town of Rolling v. Wunder- 
lich, 120 N.W. 515, 188 Wis. 667. 


Authority and powers of officers 
generally see supra §§ 113-120. 


_61. Generally see Adverse Posses- 
Sionie2)¢C.d.4.p' 2. 


62. Boothe v. Coventry, 4 Vt. 295. 


63. Jeffries Neck Pasture vy. Ips- 
wich, 26 N.E. 239, 153 Mass. 42. 


64 Jeffries Neck Pasture v. Ips- 
wich, supra. 


[a] Taking gravel by selectmen 
for repair of roads for thirty years, 
and use of the land by the inhabitants 
of the town for a like period could 
not create any adverse right where 
the acts were those of individuals 
merely. Jeffries Neck Pasture v. 
Ipswich, 26 N.E. 239, 153 Mass. 42. 


aes Atty.-Gen. v. Burrell, 31 Mich. 


66. Lynch yv. Forbes, 37 N.E. 437, 
161 Mass. 302, 42 Am.S.R. 402. 


67. Rogers v. Jones, 1 Wend. (N. 
Yi) 23:7, 029 Ams 4932 


[a] Taking oysters.—Rogers v. 
Jones, 1 Wend. (N.Y.) 237, 19 Am.D. 


493. 


68. Adams v. Plunkett, 175 N.E. 
60, 274 Mass. 453; Willard v. New- 
buryport, 12 Pick. (Mass.) 227. 


[a] Public clock.—Willard v. New- 
buryport, 12 Pick. (Mass.) 227. 


69. Adams y. Plunkett, 175 N.E. 
60, 274 Mass. 4538. 


[a] Donated hospital—A town’s 
obligation to maintain, at public ex- 
pense, a donated hospital held not in- 
tended to be abrogated by subsequent 
constitutional amendment. Adams v. 
Plunketf, 175 N.E. 60, 274 Mass. 453. 


70. Peo. ex rel. Swan v. Doxsee, 
120 N.Y.S. 962, 136 App.Div. 400 [rev 
121 N.Y.S. 815, and aff 92 N.E. 1098, 
198 N.Y. 605]. 


[a] Whether it can devote to a 
private use any part of its property, 
even temporarily, depends entirely 
upon the capacity in which it holds 
title. Peo. ex rel. Swan v. Doxsee, 
120 N.Y.S. 962, 136 App.Div. 400 [aff 
92 N.E. 1098, 198 N.Y. 605]. 


[b] Use for private business.— 
Where a town as authorized by L. 
(1903) e@ 455, purchased a dock for 
public use, taking title in the name 
of the trustees of its town lands for 
the use of the town, these trustees 
had no power to allow the use of part 
of the dock to private persons for the 
conduct of private business. Peo. ex 
rel. Swan v. Doxsee, 120 N.Y.S. 962, 
136 App.Div. 400 [rev 121 N.Y.S. 815, 
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vote at a town meeting,’! or the power may be dele- 
In imposing penalties for 
trespass the town is limited to the authority granted 


gated to its officers.7” 


by statute.‘? 
[§ 153] b. Leases.74 


and aff 92 N.E. 1098, 198 N.Y. 605]. 


[ec] Private sewers and drains.— 
(1) A drain pipe laid in a _ public 
street of a township the use of which 
may be ordered to be discontinued, 
disused, or abandoned by the com- 
monwealth, through its health au- 
thorities, under its police power, for 
the health and well-being of the com- 
munity, is not such a tenement as is 
subject to a true easement. Wayne 
Sewerage Co. v._ Fronefield, 76 Pa. 
Super, 491. (2) In assumpsit to re- 
cover charges of a sewerage com- 
pany for a drain into a sewerage sys- 
tem, the fact that the defendants 
were the possessors of an easement, 
through former conveyances of the 
right to drain into a sewer, does not 
affect the case, where Such sewer was 
declared unsanitary by the_ state 
health authorities, and the plaintiff 
was compelled to make large expendi- 
tures to provide a sanitary sewerage 
system. Wayne Sewerage Co. v. 
Fronefield, supra. (3) Such a ruling 
does not mean the extinguishment of 
an easement granted under a former 
eonveyance, as if the rights pos- 
sessed by the defendants are real 
property rights, they cannot be dis- 
turbed, even by the commonwealth 
under its police power, or except by 
proceedings in eminent domain, and 
the order of the public service com- 
mission fixing the rates to be charged 
by the plaintiff company is without 
effect to them; but if their rights to 
the sewerage system are secured by 
contract, express or implied, they 
were such as the commonwealth 
might, under its police power, set 
aside for the greater interest of the 
public at large, as unfair and prefer- 
ential. Wayne Sewerage Co. v. Frone- 
field, supra. 


71. Contoocook Fire Precinct v. 
Hopkinton, 53 AS79711 N.Ew5t4: 
Peo. v. Works, 7 Wend. (N.Y.) 486. - 


[a] Acceptance and use of sewer 
by town, with knowledge that it was 
expected to pay the cost of construc- 
tion, is equivalent to original author- 
ization by vote or action of the select- 
men, in fixing liability. Contoocook 
Fire Precinct v. Hopkinton, 53 A, 797, 
71 N.H. 574, 


[b] Adoption of rules.—The elec- 
tors had power, at their annual town 
meeting, to make such prudential 
rules as they might think proper, for 
the better improving of all lands 
owned by the town in its corporate 
capacity, and for making fences 
around the same or any part there- 
of, but such rules could not be adopt- 
ed at a special meeting. Peo. v. 
Works, 7 Wend. (N.Y.) 486. 


72. Willard v. Newburyport, 
Pick. (Mass.) 227. 


[a] Discretion of officers.—The 
selectmen of the town were author- 
ized to determine the need and extent 
of repairs to be made on the town 


12 


A town may not lease its 
property for purposes beyond its limited corporate 
or statutory powers.7® In some jurisdictions, where 
property is held by the town in its proprietary, as 
distinguished from its governmental, capacity,’® it 
may be leased as the interests of the town may re- 
quire,’? subject to the same rules as apply to indi- 
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a 
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viduals;78 and in such ease the lease will not be in- 
valid because it extends beyond the term of a mem- 


ber of the board.’® 
may, if it does not interfere with public needs, be 


And further, property so held 


let for private purpdses,®° especially where the trus- 


clock. Willard v. Newburyport, °12 


Pick. (Mass.) 227. | 


73. Foster v. Rhoads, 19 Johns. 
(N.Y.) 191 (cutting grass on salt 
meadows or common lands of the 
town). 


74. Compare Counties § 221. 


75. Town of Whitefield v. Town of 
Dalton, 114 A. 401, 80 N.H. 93; Town 
of Whitefield v. Town of Dalton, 112 
A. 907, 80 N.H. 93; Clark v. Commis- 
sioners of Fire Dist. No. 5, Wood- 
ridge Tp., 142 A. 646, 6 N.J.Misc. 732. 


[a] Fire house.—Commissioners 
of fire district held without author- 
ity to lease lots to one agreeing to 
construct fire house and give commis- 
sioners long-term lease. Clark v. 
Commissioners of Fire Dist. No. 5, 
er Tp., 142 A. 646, 6 N.J.Misc. 


{b] TYannery.—Erecting and leas- 
ing to others a building designed for 
use as a tannery is beyond the powers 
granted to towns. Town of White- 
field v. Town of Dalton, 114 A. 401, 80 
N.H. 93; Town of Whitefield v. Town 
of Dalton, 112 A. 907, 80 N.H. 93. 


Powers generally see supra § 46. 
76. See supra § 4, 


77. Town of Islip v. Estates of 
Havemeyer Point, 121 N.E. 351, 224 
N.Y. 449; Sammis v. Town of Hunt- 
ington, 174 N.Y.S. 610, 186 App.Div. 
463 [aff 171 N.Y.S. 965, 104 Misc. 7]. 


[a] Necessity of legislative au- 
thorization.—(1) Where lands were 
held by a town in private as distin- 
guished from public ownership, it 
might without legislative authority 
deal with them as its interests re- 
quired, and it could devote them to 
the use of the inhabitants in common 
or might by itself or agents convey 
or lease them. Town of Islip v. Es- 
tates of Havemeyer Point, 121 N.E. 
351, 224 N.Y. 449. (2) The right to 
erections upon leased property and 
liabilities under a lease are the pro- 
prietary and private property of the 
town, not held or managed in its gov- 
ernmental capacity, and it requires 
no legislative authority to enable its 
officials to deal therewith. Sammis 
v. Town of Huntington, 174 N.Y.S. 
610, 186 App.Div. 463 [aff 171 N.Y.S. 
965, 104 Mise. 7]. 


78. Town of Meredith v. 
ton, 139 A. 359, 83 N.H. 124. 


Fuller- 


79. Town of Meredith vy. Fullerton, 
supra, 
80. Town of Meredith y,. Fuller- 


ton, supra. 


[a] Discretion. — Determination 
whether public requirements permit 
letting town hall for private use, as 
well as determination of term, is vest- 
ed in town. Town of Meredith v. Ful- 
lerton, 89 As. 359,-°83 IN.B. 224) 


[b] Docks.—Where a town, as au- 


tees are empowered to manage and control town prop- 
erty to produce an income.*? 
leases may be given to the trustees or other officials 
by resolution adopted at a town meeting,®? and the 
ledse executed must be within the scope of the au- 
thority granted.®? 
the term of office of the board making it and be 


Authority to execute 


The lease may extend beyond 


thorized by L. (1903) e 455, purchased 
a dock for public use, taking title in 
the name of the trustees, the trustees 
could give exclusive possession to a 
portion of the dock for the benefit of 
the town, unless the public right of 
user was interfered with; but they 
could not give exclusive possession 
thereof to any individual or corpora- 
tion, nor divert it to a use foreign to 
dockage purposes, nor lease it for a 
term, so as to deprive the town or 
trustees of the power of controlling 
its use, or of removing obstructions 
placed thereon, on the public need de- 
manding the space. Peo. ex rel. Swan 
v. Doxsee, 121 N.Y.S. 815 [rev 120 N. 
Y.S. 962, 136 App.Div. 400, and aff 92 
N.E. 1098, 198 N.Y. 605]. 


[ec] Town hall may be let for rea- 
sonable period, if it does not unrea- 
sonably interfere with municipal 
needs. Town of Meredith v. Fuller- 
ton, 139 A. 359, 83 N.H. 124. 


81. Bachia v. Havemeyer Point’s 
Estates, 136 N.Y.S. 435, 77 Misc. 362, 
£ UNG. Clive ProOcENe See lace 


[a] Term of lease.—If trustees 
chosen to hold town property not de- 
voted to public use were empowered 
to manage and control the property 
to produce an income, they were au- 
thorized to make leases for a reason- 
able time, which might extend beyond 
the term of their office. Bachia v. 
Havemeyer Point’s Estates, 136 N.Y. 
S. 4385, 77 Misc. 362, 4 N.Y.Civ.Proe. 
N.S. 118. 


82. North Hempstead v. Gallagher, 
47 N.Y.S. 225, 21 Misc. 508. 


[a] Towns created by colonial 
patents have from the beginning dis- 
posed of their lands by grant or lease 
under resolves of town meetings, or 
by lease through agents under pow- 
ers delegated by resolution, such cor- 
porate capacity existing independ- 
ently of any statutory authority by 
virtue of the power implied in the 
ancient patents. North Hempstead 
Negri a 47 N.Y.S. 225, 21 Misc. 


83. Town of Islip v. Estates of 
bes res Point, 121 N.E. 351, 224 


[a] Proof ef authority.—Clear 
proof of the authority of the trustees 
to convey town lands for a term of 
sixty years must be made in order to 
make such conveyance valid. Tuma 
v. Piepenbrink, 145 N.Y.S. 474, 160 
App.Div. 225 [aff 186 N.Y.S. 348, 77 
Mise. 357]. 


[b] Reasonableness of terms.— 
Leases of lands belonging to a town 
in private ownership for five years 
with four options of renewal, etce., 
held not unreasonable or in excess of 
the authority conferred by resolution 
on_the town trustees. Town of Islip 
v. Estates of Havemeyer Point, 121 N. 
BE. 851, 224 NY. 449. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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binding upon its successors;8* but an invalid lease 
is not ratified by electing the lessee to office.®® 
record of the vote of the town satisfies the require- 
A lease by a town 
Appropriate action or 
suit®® may be instituted on leases made by a town.®® 


ments of the statute of frauds.8¢ 
is subject to forfeiture.87 


[§ 154] 3. Public Buildings.°° 


84. Marden v. Champlin, 22 A. 938, 
a Ra 42:3. : 


85. Wenk v. New York, 81 N.Y.S. 
583, 82 App.Div. 584. 


86. Marden v. Champlin, 22 A. 938, 
17 RI. 423. See generally Frauds, 
Statute of §§ 179-194. 


87. Holton v. Hassam, 111 A. 389, 
94 Vt. 324. 


[a] Revocation.—Where a public 
lot drawn to the support of the gos- 
pel was leased by the town in 1816, 
the lease containing a clause as to 
forfeiture for default, but it did not 
appear that the lessee ever took pos- 
session or paid any rent, the giving 
in 1844 by the town of a lease of the 
lot to another lessee was an act show- 
ing resumption of possession by the 
town, and warranted a finding that 
the prior lease had become null and 
void under its terms relating to for- 
feiture, or had been abandoned by 
mutual consent, there being a “revo- 
cation” in either case, for a revoca- 
tion may be by operation of law or 
by act of the parties. Holton v. Has- 
sam, 111 A. 389, 94 Vt. 324. 


88. See Landlord and Tenant 35 C. 
J. 937 passim, 


89. Sammis v. Town of Hunting- 
ton, 174 N.Y.S. 610, 186 App.Div. 463 
{aff 171 N.Y.S. 965, 104 Misc. 7]. 


[a] Recovery for improvements. 
—There is nothing in the Town Law 
prohibiting bringing of action by les- 
see of land belonging to a town at the 
end of his lease to recover for im- 
provements placed thereon, to be paid 
for by the town under the terms of 
the lease. Sammis v. Town of Hunt- 
ington, 171 N.Y.S. 965, 104 Misc. 7 [aff 
174 N.Y.S. 610, 186 App.Div. 463]. 


Rights of actions generally see in- 
fra § 270. 


90. Compare Counties §§ 218, 219. 
91. See supra § 150. 
92. Power to acquire site see su- 
pra § 150. 
: bis White v. Stamford, 37 Conn. 
78. 
“ri Beaver Dam v. Frings, 17 Wis. 
398. ~ 


[a] Terms of lease.—Since the 
power to purchase a town hall site 
with a building already erected there- 
on, included the power to lease or 
bargain for a temporary possession, 
it was within the power of the town 
to lease a building for use as a town 
hall, with a stipulation to pay rent by 
allowing the lessors the use of a cer- 
tain sum of money belonging to the 
town, during the continuance of _the 
term. Beaver Dam v. Frings, 17 Wis. 


[63 C. J.—11] 


Under its power 
to acquire and hold property,®! a town may either 
acquire a site®? and build a town hall thereon,°* 
or it may take a lease of a building for such use.®4 
This power may be exercised either through the gen- 
eral officers of the town,®® or through a special com- 
mittee appointed for the purpose;°* but selectmen 
or other officials have no authority by virtue of 
their office to pay rent for the use of a town hall.®? 
And these rules have been applied to other public 
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purposes.® 


398. 
[b] Necessity of fee simple title. 
—Under statutes authorizing the 


‘| trustees to provide a town hall, it was 


within their power to purchase and 
erect a town hall in the second story 
of a brick building, of which neither 
the first story nor the ground upon 
which it stood were owned in fee sim- 
ple by the township. New lLordon 
Tp. v.. Miner, 26 OhioSt. 452. 


95. Drew v. West Orange Tp., 45 
A. 787, 64 N.J.Law 481. 


fa] Board of directors of the 
township, as its general officers, has 
power to purchase a Site and erect a 
town hall thereon. State ex rel. Jor- 


don v. Haynes, 72 Mo. 377. 
-96. Damon vy. Granby, 2 Pick. 
(Mass.) 345; Campbell v. Teaneck 


Tp. Committee, Bergen County, 129 


A. 757, 101 N.J.Law 461. 


[a] Committee to locate.—Damon 
v. Granby, 2 Pick. (Mass.) 345. 


[b] Discretion of committee.— 
Where township committee in pass- 
ing ordinance deemed and declared 
seven acres of land necessary for 
courthouse, its judgment will not be 
reviewed in absence of showing it 
proceeded on erroneous legal princi- 
ple or was actuated by fraud. Camp- 
bell v. Teaneck Tp. Committee, Bergen 
County, 129 A, 757, 101 N.J.Law 461. 


$7. Goff v. Rehoboth, 12 Metce. 
(Mass.) 26 (agreement by selectmen 
to pay rent for use of house for town 
meetings). 


Authority and powers of town of- 
ficers generally see supra §§ 113-120. 


98. See cases infra notes 99-4. 


99. Spaulding v. Lowell, 23 Pick. 


(Mass.) 71. 
1. See Paupers § 31. 


2. See Schools and School Dis- 
tricts § 474 et seq. 


3. French v. Quincy, 3 Allen 
(Mass.) 9; Hadsell vy. Hancock, 3 
Gray (Mass.) 526. 


'4 Fisher v. Glover, 4 N.H. 180. 
5. White v. Stamford, 37 Conn. 578. 


[a] Size and style.—If the build- 
ing is solely for the purposes of a 
hall for its public meetings, the town 
within reasonable limits must judge 
for itself of the size and style of the 
structure. White v. Stamford, 37 
Conn. 578. 

6. White v. Stamford, supra. 

[a] Store and office space.—The 
erection of a three-story building, the 
ground floor of which was to be for 
stores, the second floor for a court 


[§ 155] 4. Disposition of Property.’ 
has to some extent control of the property of towns 
held for municipal purposes,® and property held by 
a township as trustee of the state is subject to the 
legislative will as to its disposition.® 
the extent permitted by statute,l° a town may dispose 
of its property! pursuant to vote of its electors, 
after due submission of the question.!? 
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buildings,®® such as market-houses,?® poorhouses,! 
school houses,? town-houses,? and, formerly in New 
England, houses of public worship. 
scope of its powers, the town usually has a discre- 
tion as to the nature of the structure to be erected.® 
However, a town cannot, when not specially author- 
ized to do so, erect buildings primarily for rental 


Within the 


The state 


When and to 


The dis- 


room, offices and storage rooms, and 
the third for a town hall, was not 
within the general powers of the 
town, for, while the erection of a 
building solely for the purpose of a 
town hall was permissible, the town, 
without special legislation could not 
appropriate money for a building for 
rental purposes. ° White v. Stamford, 
387 Conn. 578, 


7 Compare Counties §§ 224-227. 


8 Sargent v. Clark, 77 A. 337, 83 
Vt. 523; 


9. Liberty Tp. v. Rock Island Tp., 
144 P, 1025, 44 Okl. 398. 


10. Thomas v. Marshfield, 10 Pick. 
(Mass.) 364. 


[a] In New York under the stat- 
ute relating to ceding lands by town 
in county of less than three hundred 
thousand population according to 
“last preceding census,’ county hav- 
ing exceeded three hundred thousand 
population according to last census 
immediately preceding board’s action 
was no longer within statute. Hur- 
ley v. Cheshire, 255 N.Y.S. 486, 234 
App.Div. 464. 


[b] In Texas under Rev. St. (1895) 
art 587, a town cannot give title to 
property not within its limits, even 
though the town as originally es- 
tablished included such property and 
had power to sell it, where the town 
as a corporation had been dissolved 
by vote of its inhabitants, and was 
later established under general law 
with its present boundaries. Reese 
v. Cobb, 150 S.W. 887, 105 Tex. 399 
[rev (Civ.App.) 1385 S.W. 220]. 


[c] By way of damages for land 
taken for highway.—Where land in 
a highway is owned by a town in fee, 
it is beyond the power of the town 
council to give it by way of damages 
for the taking of land for a new high- 
way. Frank W. Coy Real Estate Co. 
v. Pendleton, 123 A. 562, 45 R.I. 477. 


[d] Glebe lands are not subject to 
sale, but only to lease. Lampson v. 
New Haven, 2 Vt. 14; Bush v. Whit- 
ney, 1 D.Chipm. (Vt.) 369. 


[fe] Law reports, statutes, and 
other public books and documents 
distributed by law to the several 
towns are held for public use and 
cannot be disposed of. Litchfield v. 
Parker, 14 A. 725, 64 N.H. 443. 

11. New York v. Brooklyn, ete., 
R. Co., 90 N.Y.S. 695, 98 App.Div. 201; 
Harrison Tp. Trustees v. Harrison 
Tp., 5 OhioN.P.N.S. 354. 

12. See cases infra this note. 

[a] Town board has no authority 
to sell or convey real estate of the 
town without special authority giv- 


162 [63 C.J.] 


posal or sale may be made by the trustees, or by a 
special officer or committee,1® and by no one else ;** 
and the power may be limited to officers then in 
office,t® or it may be extended to their successor 
The conveyance made must comply with statutory 
requirements!’ and be made by the board or officer 
authorized to sell+® acting in the proper capacity,*® 


and within the time authorized,?° 


valid grant may be confirmed by subsequent statute. 
Nothing passes by implication beyond what is es- 
sential to the enjoyment of the grant,?? although a 
grant to a private person for a purpose of public 
conveyance will be construed liberally.?? Restric- 


en by statute or town meeting. New 
York y. Brooklyn, éte., R. Co., 90 N. 
Y.S. 695, 98 App.Div. 201. 


[b] Submission to voters.—Propo- 
sition authorizing ceding to state of 
lands, certified by town board to board 
of elections, held sufficient compli- 
ance with statute. as preliminary to 


submitting proposition to voters. 
Hurley v. Cheshire, 255 N.Y.S. 486, 
234 App.Div. 464. 

[ec] Compliance with election no- 


tice.—Town’s conveyance of lot, in- 
cluding lands under water adjacent to 
and in front of upland, pursuant to 
election of electors to convey lot de- 
scribed in notice of election as lot 
shown by map to be bounded by the 
high-water line; held invalid in so 
far as it conveyed land below high- 
water line; a town, under the statute, 
having no right to convey land not 
described in the notice. Nevins v. 
Friedauer, 184 N.Y.S. 894, 113 Misc. 
Ae eae 190 N.Y.S. 682, 198 App.Div. 


18. See infra notes 14-16. 


[a] Ancient deed is sustained by 
slight record proof of authority. 
Hunt v. Johnson, 19 N.Y. 279. 


14,. Perry v. Stowe, 111 Mass. 60. 


[a] Town fire engine company 
members met regularly in a room pro- 
wided by the town for their use, 
which was supplied with furniture 
by voluntary contributions from 
members of the company and other 
inhabitants. The company was in 
the habit of voting in members and 
sending a list of their members to 
the town fire engineers for approval 
as enginemen. At a regular meeting 
all of the enginemen who were pres- 
ent, constituting a majority of the 
entire membership, voted to disband 
the company and sell the furniture, 
and they sold and delivered it accord- 
ingly to defendant. The enginemen 
who were present at this meeting 
were removed by the engineers, and 
the remaining enginemen replevied 
the furniture from defendant. Held, 
that the plaintiffs were entitled to the 
furniture. Perry v. Stowe, 111 Mass. 
60, 62 (“the members were enginemen 
appointed by the engineers and paid 
by the town. Their duties and pow- 
ersi were such as the general laws alt- 
tach to the office of enginemen, and 
no others. .The fact that they were 
allowed to ‘vote in members’ does not 
convert the company into a mere as- 
sociation of volunteers. No vote 
which they could pass upon this sub- 
ject amounted to anything more than 
a nomination of the persons whom 
they wished the engineers to appoint. 
It was not binding upon the en- 
gineers, and the persons voted for by 
the company did not become members 
by virtue of that vote, but solely by 


, 
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s.26 | lease.2® 


although an in- 


21 


the appointment of the engineers. 
The fact that they were allowed some 
of the privileges and indulgencies of 
a social club had no effect to alter 
the legal character of the company, 
or to give to its members any differ- 
ent rights, or tenure of office, from 
that of enginemen generally’’). 


15. Littlefield v. Boston, etce., 
Co., 15 N.E. 648, 146 Mass. 268. 


16. Packard v. First Congregation- 
al Parish in Duxbury, 152 N.E. 921, 
256 Mass. 550; Lumbard v. Trask, 9 
Metc. (Mass.) 557. 


17. Argyle v. Dwinel, 29 Me. 29; 
Furey v. Gravesend, 38 Hun 319 [aff 
10 N.E. 698, 104 N.Y. 405]. 


[a] Deed failing to recite statu- 
tory authority and consent of in- 
habitants of the town has been held 
invalid under New York statutes. 
Raquette Falls Land Co. v. Buyce, 
95 N.Y.S. 381, 108 App.Div. 67. 


[b] Cash payment is not required 
by a general order of sale. Mt. Mor- 
ris v. King, 40 N.Y.S. 709, 8 App.Div. 
495 [aff 53 N.H. 214, 158 N.Y. 450]. 


18. Monson y. Tripp, 16 A. 327, 81 
Me. 24, 10 Am.S.R. 235; Merrill v. 
Burbank, 28 Me. 538; Cofran v. Cock- 
ran, 5 N.H. 458. 


[a] Authority to sell implies au- 
thority to convey. Nobleboro vy. 
Clark, 68 Me. 87, 28 Am.R, 22. 


[b] Town treasurer (1) has no au- 
thority to convey real estate on be- 
half of the town unless expressly au- 
thorized by vote. Monson v. Tripp, 
16 A. 327, 81 Me. 24, 10 Am.S.R. 235. 
(2) If a levy be made by virtue of an 
execution in favor of ‘Hardy Mer- 
Hive . treasurer of said town of 
Parsonsfield,’”’ his successor in the of- 
fice of treasurer, without any special 
authority from H M or the town, can- 
not by his deed transfer title to the 
lane newer on. Merrill y. Burbank, 23 

e. : 


[c] Name of grantor.—A deed in 
the name of the committee, instead 
of the town, passed title. Cofran vy. 
Cockran, 5 N.H, 458. 


19. Warren v. Stetson, 30 Me. 231, 


20. Tilyou v. Gravesend, 10 N.E. 
542, 5438, 104 N.Y. 356, 669. 


21. 
60. 


22. Nevins v. Friedauer, 184 NVY. 
S. 894, 113 Misc. 487 [mod 190 N.Y.S. 
682, 198 App.Div, 250]. 


[a]. Town’s conveyance of land to 
high-water line did not vest in gran- 
tee by implication title to the lana 
under water. Nevins v. Friedauer, 
184 N.Y.S. 894, 113 Mise. 4837 [mod 190 
N.Y.S. 682, 198 App.Div. 250]. 


R. 


Chatham v. Brainerd, 11 Conn. 
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[§ 156] B. Contracts?*—1. In General. 
towns nor their officers have any general power to 
make contracts, their capacity in this respect being 
wholly dependent on the will of the legislatur 
Within the express or implied powers granted by 
statute, however, a town may enter into binding 
agreements,\it may borrow money,*° sell its prod- 
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[§§ 155-156 


tions or conditions?4 may be imposed on the title con- 
veyed;25 and if the grant be insufficient to con- 
stitute a conveyance in fee, it may be upheld as a 
If the sale is void, equity may grant re- 
lief to either party.?* 


Neither 


e.2? 


23. Berry v. Raddin, il Allen 
(Mass.) 577. 
24.° Restrictions and conditions 


generally see Deeds §§ 333-336. 


25. Bushnell v. Whitlock, 42 N.W. 
186, 77 Iowa 285. 


[a] Restrictions as to use.—Prop- 
erty purchased by the trustees as a 
cemetery, when found unfit for such 
purpose, might be sold subject to a 
restriction that it should not be used 
for a private or public cemetery. 
Bushnell v. Whitlock, 42 N.W. 186, 77 
Iowa 285. 


26. Jackson ex dem. Bartholomew 
v. Hughes, 1 Blackf. (Ind.) 421. 


[a] Right to open canal.—Resolu- 
tions by town trustees granting the 
rights and privileges of certain real 
estate to open a canal or to build a 
mill on certain conditions, held to 
constitute, the condition being per- 
formed, a lease for an indeterminate 
period, with reservation of rent. 
Jackson ex dem. Bartholomew v. 
Hughes, 1 Blackf. (Ind.) 421. 


Leases see supra § 153. 


27. Lampson v. New Haven, 2 Vt. 
14, 


Relief available see Cancellation 
of Instruments 9 C.J. p 1154; Land- 
lord and Tenant §§ 533, 535; Sales 
§§ 224 et seq. 1190. 


28. Compare Counties, § 231; Mu- 
nicipal Corporations §§ 2122-2145. 


Acquisition of public buildings see 
supra § 154. 


eeerote ss of property see supra 


Leases see supra § 153. 


29. Stetson v. Kempton, 13 Mass. 
272, 7 Am.D. 145; New Paltz, H. & 
P. Traction Co. v. Ulster County, 195 
N.Y.S. 623, 202 App.Div. 234; Town of 
Fishkill v. Fishkill, ete., Plank Road 
Co., 22 Barb. (N.Y.) 634; Salmon vy. 
Rochester & Lake Ontario Water Co., 
197 N.Y.S. 769, 120 Misc. 131; Bronx 
Gas, etc., Co. v. New York, 41 N.Y.S. 
358, 17 Mise. 483; Mulvaney v. Town 
of Armstrong, 170 N.W. 652, 168 Wis. 
476; Levis v. Black River Imp. Co., 
81 N.W. 669, 105 Wis. 391. 


“Townships are not properly to be 
regarded as municipal corporations, 
nor do they possess the implied pow- 
ers of such corporations. They are 
only involuntary quasi corporations, 
standing low in the scale of corporate 
existence, and they can exercise only 
such powers as are expressly confer- 
red upon them by statute.’ Trevor- 
ton Water Supply Co. v. Zerbe Tp., 
102 A..328, 259 Pa. 81. 


30. See infra § 176. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


<, al 


~ §§ 156-157) 
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ucts,** give aid to corporations,?? and provide for 
the health and safety of its inhabitants.?2 
may employ counsel,?* but it cannot create new of- 
fices*® nor employ clerks where not authorized to 
In some jurisdictions, the con- 
tracts of a town must be approved by state commis- 
: One contracting with a town does so at 
his peril, and is bound to ascertain the authority 
upon which it assumes to act,?® since, if the contract 


do so by statute.*® 


sions.?* 


TOWNS 


The town 


a. In General. 


is not within the statutory powers of the town, it 


31. Staples v. Walmsley, 61 A. 141, 
7 Oa 2 eG CWE 


[a] Surplus products from poor 
farm may be sold, but the town may 
not obligate itself by executory con- 
tract to furnish a certain quantity of 
produce, whether raised on the farm 
or not. Staples v. Walmsley, 61 A. 
DA Zed Rele : L8 1s 


pee euonttion of property see supra § 


32. See infra § 175. 


‘33. Inhabitants of Strong v. Strong 
Water Co., 85 A. 1062, 110 Me. 250; 
Hckert v. Town of West Orange, 101 
A. 269, 90 N.J.Law 545; Bronx Gas, 
ete., Co. v. New York, 41 N.Y.S. 358, 
17 Mise. 433; Springfield Tp. v. Pub- 
lic Service Commission, 74 Pa.Super. 


[a] Fire protection.—The super- 
visors of a second-class township do 
not have authority to levy a general 
tax or to incur indebtedness for fire 
protection service. The only author- 
ity given to townships of a second 
class to make contracts or pay for 
fire protection service is the statute, 
providing that on petition of the own- 
ers of a majority of the lineal foot 
along any highway, or portions there- 
of, in any village within the township 
the supervisors may enter into a con- 
tract with water companies for plac- 
ing fire hydrants along said highway 
for the protection of property from 
fire. Under the provisions of said act, 
an annual tax shall be levied upon the 
property abutting on the highway di- 
rectly benefited. Springfield Tp. v. 
Public Service Commission, 74 Pa.Su- 
per. 220. 


[b] Garbage disposal.—Under stat- 
ute, town may provide for disposition 
of garbage by doing work itself un- 
der valid ordinance. Eckert v. Town 
of West Orange, 101 A. 269, 90 N.J. 
Law 545. 


[ec] Purchase of water company.— 
Town held not entitled to sue wa- 
ter company for specific performance 
of agreement to convey on payment 
of cost of construction, with interest 
less net income, until it lawfully vot- 
ed to purchase, and lawfully provided 
means of payment. Inhabitants of 
Strong v. Strong Water Company, 85 
A. 1062, 110 Me. 256. 


[d] Street lighting contract_held 
valid. Bronx Gas & Electric Co. v. 
New York, 41 N.Y.S. 358, 17 Misc. 
433. 


34. McCormick v. Hanover Tp., 92 
A. 195, 246 Pa. 169. See also supra 
§ 115. 

[a]. Governmental capacity.—In 
engaging counsel for a township, the 
supervisors act as agents of the 
township and are exercising a gov- 
ernmental as distinguished from a 
proprietary or business function. Mc- 
Cormick v. Hanover Tp., 92 A. 195, 
246 Pa. 169. 


[b] Term of employment.—In the 
exercise of that power, of townships 
to employ counsel, which is implied 
from the fact that they may sue and 


be sued, counsel may be employed for 
a term such as the judgment of the 
supervisors may determine. McCor- 
mick v. Hanover Tp., 92 A. 195, 246 
Pa. 169. 


35. State v. Lake, 109 N.W. 564, 
129 Wis. 639. 


[a] Creation of the office of town 
attorney was not within the express 
or implied powers of the town. State 
v. Lake, 109 N.W. 564, 129 Wis. 639. 


36. Mulvaney v. Town of Arm- 
strong, 170 N.W. 652, 168 Wis. 476. 


[a] Assistants for town clerk.— 
Plaintiff could not recover from town 
of which he was not town clerk for 
services in making out tax roll made 
necessary by reassessments under 
the statute; the making of tax roll 
being duty of town cierk, and the 
town having no authority, implied or 
express, to employ help to assist him, 
having only such powers as are giv- 
en it by statute. Mulvaney v. Town 
a Armstrong, 170 N.W. 652, 168 Wis. 

76. 


37. Falkinburg v. Venango Tp., 
147 A. 62, 297 Pa. 358; Springfield Tp. 
v. Public Service Commission, 74 Pa. 
Super. 217. See also infra § 161. 


[a] Public service contracts.— 
Townships of the first class are, in 
effect, quasi municipal corporations, 
and contracts which they make for 
public service are subject to the scru- 
tiny and approval of the Public Serv- 
ice Commission in the same manner 
as those of a borough or city. Spring- 
field Tp. v. Public Service Commis- 
sion, 74 Pa.Super. 217. 


[b] Road machinery contracts.— 
Township’s contract for purchase of 
road machinery must be approved by 
officer of state highway department 
before it is actually entered into. 
Falkinburg v. Venango Tp., 147 A. 62, 
297 Pa. 358. 


38. Merrill v. Inhabitants of Town 
of Harpswell, 112 A. 834, 120 Me. 25; 
Foresman v. Gregg Tp., 147 A. 64, 297 
Pa. 369; Chapman vy. Pendleton, 82 
A. 1063, 34 RI. 160. 


39. See infra § 166. 


40. Compare Counties §§ 233-241; 
Municipal Corporations §§ 2146-2168. 


41. BE. R. Thomas Motorear Co. 
v. Town of Seymour, 103 A. 122, 92 
Conn. 412; Clinton School Tp. v. Leba- 
non Nat. Bank, 47 N.E. 349, 18 Ind. 
App. 42; Carpenter v. Union Dist. Tp., 
12 N.W. 280, 58 Iowa 335; Lovejoy v. 
Foxcroft, 40 A. 141, 91 Me. 367. 


[a] Borrowing money.—A town 
treasurer has no authority by virtue 
of his office merely to borrow money 
for the use of the town. Town of 
New Haven v. Weston, 86 A. 996, 87 
Vt. 7, 46 L.R.A.N.S. 921. 


42. Conn.—E. R. Thomas Motorcar 
Co. v. Town of Seymour, 103 A. 122, 
92 Conn. 412. 

Mass.—Meader v. Inhabitants of 
Town of West Newbury, 152 N.E. 315, 
256 Mass, 37. 


Mich.—Power v. 
39, 186 Mich, 652; 


153 N.W. 
Gray, 


Balitz, 
Power v. 
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eannot be enforced even if authorized by the vote 
of the electors.*? 


[§ 157] 2. Power of Town Board or Officers4°— 
Township officers have no general 
power to enter into contracts binding on the town 
by virtue of their office merely.41 
they may make must be authorized by statute*? 
or vote of the town** and must be within the terms 


The contracts 


153 N.W. 37, 186 Mich. 646. 


N.Y.—New Paltz, H. & P. Traction 
Co. v. Ulster County, 195 N.Y.S. 623, 
202 App.Div. 234. rs 


Pa.—McCormick v. Hanover Tp., 92 
A. 195, 246 Pa. 169. 


[a] Automobile hire.—Selectmen, 
under statute, have no authority to 
hire automobile for use of chief of 
police. Meader vy. Inhabitants of 
Town of West Newbury, 152 N.E. 315, 
256 Mass. 37. 


[b] Fixing compensation.—(1) Se- 
lectmen, under statute, have no pow- 
er to fix the compensation of chief 
of police. Meader v. Inhabitants of 
Town of West Newbury, 152 N.E. 315, 
256 Mass. 37. (2) Under the statute, 
providing that, in'a city or town 
which accepts it, the superintendent 
of public buildings, or such officer as 
the mayor and aldermen or selectmen 
may designate, shall be inspector of 
public buildings, but such selectmen 
are not empowered by the statute to 
fix compensation, a building inspector, 
if he is to receive compensation, must 
do so under the statute, providing 
that town officers shall receive such 
compensation, unless otherwise pro- 
vided by law, as the town may deter- 
mine; and hence the selectmen had 
no authority to contract to pay a 
building inspector a stated considera- 
tion, and, the town not having ratified 
or approved such contract, an action 
will. not lie against the town to re- 
cover such compensation. Amerige 
v. Town of Saugus, 94 N.E.. 297, 208 
Mass. 51. 


[c] Removal of tracks.—The offi- 
cers of a town had no authority to 
enter into a contract for the removal 
of a traction company’s tracks to the 
opposite side of a highway then being 
improved, and to obligate the town 
to give the traction company the ab- 
solute, indefeasible, and perpetual 
right to enjoy the lands to which the 
railroad tracks should be removed, 
with the same exemptions as enjoyed 
by it in the lands then in use. New 
Paltz, H. & P. Traction Co. v. Ulster 
county. 195 N.Y.S. 628, 202 App.Div. 
234. 


[d] Supplies for fire district.—(1) 
Town’s liability for supplies furnish- 
ed fire district cannot be based upon 
amendments to statute, enacted sub- 
sequent to time indebtedness was in- 
curred. Fabric Fire Hose Co. v. 
Town of Whitestown, 175 N.Y.S. 191, 
187 App.Div. 118. (2) In action 
against town for supplies furnished 
fire district in 1908, town is not li- 
able, under Town Law then in effect, 
where there was no evidence of a 
highway district or a water supply 
district. Fabric Fire Hose Co. v. 
Town of Whitestown, supra. 


43. Simonds v. Heard, 23 Pick. 
(Mass.) 120, 34 Am.D. 41; Kupfer v. 
Inhabitants of South Parish in Au- 
gusta, 12 Pick. (Mass.) 185; Power 
v. Balitz, 153 N.W. 39, 186 Mich. 652; 
Power v. Gray, 153 N.W. 37, 186 Mich. 
646; Town of New Haven v. Weston, 
86 A. 996, 87 Vt. 7, 46 L.R.A.N.S. 921; 
State Bank of' Cornell v. Town of 
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of the statute or vote authorizing them,‘* or with- 
in the scope of power clearly implied therefrom** and 
must be of a nature permitted by the general rules 
of law.*® Although its existence has been denied,** 
the power to act without specific authorization has 
been held to include contracts relating to the employ- 
ment of counsel,*® operation of ferries,*® road con- 
struction,®°® and damages arising therefrom,°' con- 
tractor’s bonds,®? purchase of supplies,>* machin- 
ery,°* and materials,°> but not to agreements re- 
lating to rewards,°® use of automobiles,°’ or pro- 


Ayeshineton, 197 N.W. 933, 184 Wis. 


{a] Road machinery.—(1) Graders 
could be purchased by township 
boards without previous authoriza- 
tion or petition by voters. Park Riv- 
er Bank v. Norton, 104 N.W. 525, 14 
N.D. 143. (2) Road machine could, 
under statute, be purchased on peti- 
tion of taxpayers. Siegel v. Liberty, 
95 N.W. 402, 118 Wis. 599. (3) The 
statute authorizing the hiring of 
steam rollers, did not authorize a 
lease for five years with an agree- 
ment to sell for one dollar and the 
rental payments, it being an attempt 
to purchase indirectly, contrary to 
statute. Gardner v. Town of Camer- 
on, 140 N.Y.S. 634, 155 App.Div. 750 
[aff 1381 N.Y.S. 894, 74 Misc. 286, and 
aff 109 N.E. 1074, 215 N.Y. 682]. 


44. Heal v. Grant County Jeffer- 
son Tp., 15 Ind. 431; Mason v. Cran- 
bury Tp., 52 A. 568, 68 N.J.Law 149. 


fa] Exhaustion of authority.— 
Authority to make one contract does 
not imply authority to make a sec- 
ond contract for the completion of 
work unfinished under. the first. 
Heyes v. Westford, 17 Pick. (Mass.) 


[b] Employment of counsel.—A 
vote at town meeting, in terms mere- 
ly authorizing a committee, ‘which 
should serve without pay, to build a 
bridge and approaches, does not em- 
power it to employ counsel and incur 
expenses for legal services in behalf 
of the town. Stewart v. Inhabitants 
of York, 104 A. 701, 17 Me. 385. 


[ec] Road machine might be pur- 
ehased on credit. Climax Road Mach. 
Co. vy. Corydon Tp., 5 Pa.Dist. 436. 


[d] Schoolhouse construction con- 
tracts.—Under 1 R. S. p 440, requir- 
ing civil township trustees to make 
contracts for the building of school- 
houses, a contract by the trustees for 
the construction of a schoolhouse is 
binding on the township. Heal v. 
Grant County Jefferson Tp., 15 Ind. 
431; Crist v. Brownsville Tp., 10 Ind. 
461. 


[e] Street lighting contract held 
within power of township committee 
under statute. Mason v. Cranbury 
Tp., 52 A. 568, 68 N.J.Law 149. 


45. McCormick v. Hanover Tp., 92 
A. 195, 246 Pa. 169. 


[a] Rule appliel.—A committee 
chosen to procure a builder and su- 
perintend the building of a town 
meeting house, with authority to bor- 
row money if necessary, has the pow- 
er to make contracts for the build- 
ing, where no special committee was 
appointed for that purpose, Damon 
v. Inhabitants of Granby, 2 Pick. 
(Mass.) 345. 


[b] Borrowing money.—Town 
committee appointed to rebuild a 
bridge has authority to enter into all 
contracts necessary to accomplish 
that purpose, including the borrowing 
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of money. Simonds v. Heard, 23 Pick. 
(Mass.) 120. ‘ 


[c] Belease of railroad company 
from duty to repair highways, made 
in consideration of money payment, 
held within power of selectmen by 
virtue of their office. Burlington v. 
New Haven, etc., Co., 26 Conn. 51. 


{d]. Practical construction of pow- 
er.—Town meeting’s grant of power 
to selectmen to lease town hall heid 
not open to practical construction by 
showing period of previous letting. 
Town of Meredith vy. Fullerton, 139 A. 
359, 83 N.H. 124. 


46. Town of Meredith v. Fullerton, 
supra. 


[a] Duties of office.—Selectmen 
cannot bar themselves and their suc- 
cessors from exercising duties under 
statute relating to licensing theatri- 
cal_ exhibitions. Town of Meredith 
v. Fullerton, 139 A. 359, 83 N.H. 124. 


47. E. R. Thomas Motorcar Co. v. 
Poe of Seymour, 103 A. 122, 92 Conn. 
412. 


48. McCormick v. Hanover Tp., 92 
A. 195, 246 Pa. 169. 


[a] Discretion of supervisors.— 
Counsel may be employed as occasion 
arises, or for a term, as the judgment 
of the supervisors may determine. 
In engaging counsel the supervisors 
are acting as the agents of the town- 
ship, and are exercising a govern- 
mental as distinguished from a pro- 
prietary function. McCormick vy. 
Hanover Tp., 92 A. 195, 246 Pa. 169. 


[b] Tax collectors.—In absence 
of other provision for advice, town 
collector of taxes has implied author- 
ity to secure legal advice in discharge 
of duties, at charge of town, though 
statute makes it discretionary with 
town agent to proceed to enforce tax 
by trustee process. Cook & Norton 
v. oer of Sutton, 102 A. 478, 92 Vt. 
242. 


49. Rocky Hill v. Hollister, 22 A. 
290, 59 Conn. 434. 


50. Farr v. Ware, 53 N.E. 898, 173 
Mass. 403. 
51. Frank W. Coy Real Estate Co. 


v. Pendleton, 123 A. 562, 45 R.I. 477; 
Battles v. Braintree, 14 Vt. 348. 


52. Williams v. Markland, 44 N. 
E. 562, 15 Ind.App. 669 (bond taken by 
township trustee from contractor to 
cover materials and labor). 


53. Clark School Tp. v. Grossius, 
50 N.E. 771, 20 Ind.App. 322 (warrant 
to pay for stoves for school houses 
might be drawn by trustee); Kid- 
der v. Knox, 48 Me. 551 (spirituous 
liquors for mechanical and medicinal 
uses). 

[a] Purchase of safe for town 
records.—State Bank of Barnum vy. 
Town of Goodland, 122 N.W. 468, 109 
Minn, 28 (safe for books, papers and 
files of the town). 


54. Pine Civil Tp. v. Huber Mfg. 
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visions for the public defense,®* or to matters in 
which the township has no interest.°° 
cannot, by contract in promotion of their govern- 
mental duties or of the town’s proprietary interests, 
bar themselves and their successors in office from 
the exercise of their judicial duties.°° When express 
authority to contract is given it will be strictly con- 
strued,*1 and will not be enlarged by intendment.®? 
All persons dealing with towns through boards or 
other agents, must, at their peril, take notice of the 
scope and limitations of their authority,®* and wheth- 


Town officers 


Co., 83 Ind. 121 (scrapers). . 
Herring Lumber Co. v. Hazel 


55. 
Tp., 97 P. 612, 22 Okl. 102 (material 
for bridges and culverts). 


56. Day v. Otis, 8 Allen (Mass.) 
477 (offer of reward for apprehension 
and conviction of person not duly 
charged with a crime). 


57. Meader v. Inhabitants of Town 
of West Newbury, 152 N.E. 315, 256 
Mass. 37 (contract to pay for. use of 
automobile by constable acting as 
chief of police). 


58. Haliburton v. Frankfort, 14 
Mass. 214 (selectmen requesting one 
to furnish cattle to public enemy to 
prevent threatened violence, acted in 
their individual capacity only). 


59. Stewart v. Inhabitants of 
York, 104 A. 701, 17 Me. 385; Jenney 
v. Mussey Tp., 80 N.W. 2, 121 Mich. 
229; Gibson & Waterman v. Town of 
Vernon, 97 A. 356, 90 Vt. 160. 


[a] Liquor license commissioners 
of a town authorized to grant or re- 
fuse licenses, pass upon the suffi- 
ciency of the bond, etc., if considered 
town Officers, held not empowered to 
employ counsel at the expense of the 
town. Gibson & Waterman vy. Town 
of Vernon, 97 A. 356, 90 Vt. 160. 


[b] Defense of taxpayers’ suits.— 
Under statute, a town board has no 
authority to employ an attorney to 
defend suits brought by taxpayers 
against the town treasurer to recover 
property taken by him for the pur- 
pose of enforcing a drain tax where 
he does not receive such tax for the 
town, it is not expended under the 
supervision of the town, and the town 
has no interest therein. Jenney v. 
Mussey Tp., 80 N.W. 2, 121 Mich. 229. 


60. Town of Meredith v. Fullerton, 
139 A. 359, 83 N.H. 124. 


[a] Agreement to refuse licenses. 
—Provisions of selectmen’s lease of 
town hall to grant license for moving 
picture show for term of lease and 
its renewal, to waive advance pay- 
ment of fee, and to bind selectmen 
and their successors to refuse license 
to others, held void. Town of Mere- 
Hive v. Fullerton, 139 A. 359, 83 N.H. 
124, 


sGonstnos beyond term see infra § 


61. McCormick vy. Hanover Tp., 92 
A. 195, 246 Pa. -169 (‘‘when express 
authority is given the rule of strict 
construction prevails, not to the ex- 
tent of defeating the plain purpose of 
the grant, but to the end that the 
grant may not be extended to embrace 
what is not clearly implied as a nec- 
essary means to its efficient opera- 
tion’’). ; 

62. Pipe Creek School Tp. v. Haw- 
kins, 97 N.E. 936, 49 Ind.App. 595. 


63. Conn.—E. R. Thomas Motorcar 
Co. v. Town of Seymour, 103 A. 122, 
92 Conn, 412. 


Ind.—Pine Civil Tp. v. Huber Mfg. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 157-160] 


er required conditions precedent have been met.®4 


[§ 158] b. Part of Board or Committee.*> In mat- 
ters involving consultation and the exercise of dis- 
eretion,®® or where the power to act is vested in a 
certain number of officials,*7 a minority, or a smaller 
number than that prescribed, cannot bind the town,®® 
but otherwise where the act is merely a ministerial 
one, such as directing work under delegated au- 


thority.6® 


' [§ 159] c. Contract Beyond Term. If the super- 
visors in contracting are in the exercise of a govern- 
mental as distinguished from a proprietary or busi- 
ness function, they may not bind the town beyond 
their terms of office,?° but if the contract is one 
within the proprietary power of the township, it is 


Co., 83 Ind. 121; Pipe Creek School 
Tp. v. Hawkins, 97 N.E. 936, 49 Ind. 
App. 595; Indiana Trust Co. v. Jef- 
ferson Tp., 77 N.E. 638, 87 Ind.App. 
424; Austin Mfg. Co. v. Smithfield 
Tp: 02 NES 1012, 221 IndsApps 609; 
Clinton School Tp, v. Lebanon Nat. 
Bank, 47 N.E. 349, 18 Ind.App. 42. 


Me.—Merrill v. Inhabitants of 
oy of Harpswell, 112 A. 834, 120 
Me. 25. 


Mo.—Missouri Tp., Chariton Coun- 
ty, v-: Farmers’ Bank of Forest Green, 
42 S.W.(2d) 353 [transf (App.) 12 S. 
W.(2d) 763). 


N.Y.—Rockefeller v. Taylor, 74 N. 
Y.S. 812, 69 App.Div. 176. 


‘Pa.—tTrevorton Water Supply Co. 
v. Zerbe Tp., 102 A. 328, 259 Pa. 31; 
Rice v. Lake Tp., 40 Pa.Super. 337. 


R.I.—Chapman v. Pendleton, 82 A. 
1063, 34 R.I. 160; McAleer v. Angell, 
36 A. 588, 19 R.I. 688. 


Vt.—Cook & Norton v. Town of 
Sutton, 102 A. 478, 92 Vt. 242; Town 
of New Haven v. Weston, 86 A. 996, 
87 Vt. 7, 46 L.R.A.N.S. 921. 


[a] Borrowing money.—Missouri 
Tp., Chariton County v. Farmers’ 
Bank of Forest Green, (Mo.) 42 S.W, 
wes) 353 [transf (App.) 12 S.W.(2d) 

oO}. 


{[b] Employment of counsel.— 
Stewart v. Inhabitants of York, 104 
A. 701, 117 Me. 385. 


64. Broken Sword Stone Co. v. 
Monroe Tp., 5 OhioN.P.N-S. 573. 


65. Powers of single member of 
town board see supra § 83. 


66. Blair v. Com., 42 Pa.Co. 353. 
67. See cases infra this note. 
[a] Assent of two supervisors is 


required in Pennsylvania. Eshleman 
v. Martic Tp., 25 A. 178, 152 Pa. 68; 
Union Tp. v. Gibboney, 94 Pa. 534; 
Cooper v. Lampeter Tp., 8 Watts 
(Pa.) 125; North Manheim Tp._v. 
Reading, ete., R. Co., 14 A. 137, 10 Pa. 
Cas: 261. 


68. Richmond v. Johnson, 53 Me. 
437; Kupfer v. Inhabitants of South 
Parish in Augusta, 12 Pick. (Mass.) 
185; Mason v. Bristol, 10 N.H. 36; 
Hunkins v. Johnson, 45 Vt. 131. 


[a] Modification of contract.—An 
agreement by one member of a town 
committee, which had charge of the 
construction of a tunnel, for a modifi- 
eation of the construction contract, 
would not bind the town, in the ab- 
sence of authority from the whole 
committee. Rowe vy. Town of Pea- 
body, 93 N.E. 604, 207 Mass. 226. 


[b] Agreement for notice to note- 
holder.—To be made one year before 
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a. In General. 


be employed.** 


[63 C.J.] 165 


not invalid because it may extend beyond the term 
of office of the members of the board executing it.’+ 


[§ 160] 3. Making, Requisites, and Validity’*— 
Where the mode to contract named 
in a statute is permissive merely, other modes may 
Generally, towns may contract only 
through their agents duly authorized,’* although it 
has been held that under certain circumstances the 


vote of the town meeting may establish a contract 


without further action by the selectmen.’® 
contract is made by the supervisors they must act 
as a board,’® after consultation,’’ at a meeting regu- 
larly called with reasonable opportunity for all mem- 
bers to be present, but this will be presumed in ab- 
sence of evidence to the contrary.“® The mere execu- 
tion and matters of detail may be delegated.79 


payment was invalid where entered 
into by one selectman only. Strafford 
v. Welch, 59 N.H. 46. 


[c] Agreement by three members 
of town board of trustees at special 
meeting, of which no notice was giv- 
en fourth member, not present there- 
at, authorizing president of board and 
town clerk to purchase truck, held 
not binding on town. McFayden v. 
Town ox Calistoga, 240 P. 523, 74 Cal. 
App. 378. 


{d] Execution of contract for 
lease of premises for use as town 
hall, by only two supervisors, held 


sufficient. Beaver Dam v. Frings, 17 
| Wis. 398. 
[e] Act of majority is sufficient. 


Damon v. Inhabitants of Granby, 2 
Pick. (Mass.) 345. 


69. White v. Ellisburgh, 45 N.Y.S. 
1122, 18 App.Div. 514. 


70. McCormick vy. Hanover Tp., 92 
A. 195, 246 Pa. 169. 


[a] Employment of counsel.—A 
contract between township super- 
visors and an attorney, for services 
to be rendered for a term beginning 
after the commencement of a new 
fiscal year was invalid, notwithstand- 
ing the statute. McCormick v. Han- 
over Tp., 92 A. 195, 246 Pa. 169. 


71. Town of Meredith v. Fullerton, 
139 A. 359, 83 N.H. 124. 


[a] Lease of town hall.—Under 
authority of town meeting held not 
invalid because lease extended beyond 
term of member of board. Town of 
Meredith v. Fullerton, 139 A. 359, 83 
N.H. 124. 


[b] Agreement as to licenses.— 
Selectmen’s agreement, in leasing 
town hall, not to grant license to 
moving picture shows other than les- 
see’s subsequently approved by town 
meeting, held to invalidate lease, 
though lessee consented to waive 
such condition. Town of Meredith v. 
Fullerton, 139 A. 359, 88 N.H. 124. 


72. Compare Counties §§ 248-250. 


.73. Winterport Water Co. v. Win- 
terport, 47 A. 142, 1045, 94 Me. 215. 


[a] Permissive statutory author- 
ity to contract by selectmen does not 
forbid contract through committee. 
Winterport Water Co. v. Winterport, 
47 A, 142, 1045, 94 Me. 215. 


[b] Omission of name of county 
in bond to township is not material. 
Middletown Tp. v. McCormick, 3 N.J. 
Law 500 

74, EH. R. Thomas Motorcar Co. v. 
Town of Seymour, 103 A. 122, 92 Conn. 
412; Winterport Water Co. v. Winter- 
port, 47 A. 142, 1045, 94 Me. 215. 


75, Jackman vy. New Haven, 42 Vt. 


If the 


The 


591. 


[a] Reénlistment of soldier in 
field pursuant to offer of bounty to 
fill quota of town held to entitle him 
to bounty without more. Jackman 
v. New Haven, 42 Vt. 591. 


76. FEalkinburg v. Venango Tp., 
147 A. 62, 297 Pa. 358; Vernon Tp. v. 
United Natural Gas Co., 44 Pa.Co. 188. 


[a] Separate assent of members, 
—The assent of all the supervisors, 
procured separately, is not an action 
of the board. American Machine Co. 
v. Washington Tp., 9 Pa.Super. 105. 


[b] Ministerial acts.—It is not 
necessary to the exercise by a town 
board of the mere ministerial power 
to make a contract pursuant to a de- 
termination by the electors, that 
there be a formal meeting of the 
board as a deliberative body as in 
case of the exercise of the local leg- 
islative power delegated to it. Lewis 
v. Hagle, 115 N.W. 361, 135 Wis. 141. 


77. Falkinburg v. Venango Tp., 
147 A. 62, 297 Pa. 358 (purchase of 
truck); Western Wheeled Scraper Co. 
v. Butler Tp., 24 Pa.Super. 477 (pur- 
chase of road scraper). 


[a] Requirement as to consulta- 
tion, deliberation and judgment does 
not imply that there must be debate 
or discussion in which every relevant 
consideration is brought into view; 
what is implied is that the two su- 
pervisors shall meet in consultation 
upon the subject, so that there shall 
be afforded to each the opportunity 
of expressing to the other and ob- 
taining from the other his advice and 
judgment upon the question, as well 
as the facts within his knowledge 
pertinent thereto. Good Roads Mach. 
Co. v. Union Tp., 34 Pa.Super. 538; 
Aut Mfg. Co. v. Ayr, 31 Pa.Super. 
356. 


[b] Presumption is that the su- 
pervisors did their full duty as to the 
requirement regarding consultation. 
Good Roads Mach. Co. v. Union Tp., 
34 Pa.Super. 538. 


78. Lewis v. Eagle, 115 N.W. 361, 
135 Wis. 141. 


79. Van Buren Light & Power Co. 
v. Inhabitants of Van Buren, 109 A. 
8, 118 Me. 458. 


[a] Persons not authorized.— 
Where light company’s charter lim- 
ited the right of a town contracting 
with the company to contract only 
by the town’s selectmen, a contract 
not merely executed, but also nego- 
tiated by a committee of persons not 
selectmen, was not binding on the 
town, although, if the town had made 
the contract and settled its terms by 
vote, such a committee could have 
been appointed as a mere committee 
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contract is complete as soon as a valid proposition 
by one party is accepted by the othe 


[§ 161] b. Conditions Precedent. 
a contract to which the town is a party requires 
full. compliance with all necessary conditions preced- 
ent, such as preliminary petitions,*+ consents,*? and 


TOWNS 


r,8° 


The validity of 


certificates thereof? consultations,®* estimates,** 


to execute the contract. Van Buren 
Light & Power Co. v. Inhabitants of 
Van Buren, 109 A. 3, 118 Me. 458. 


80. Insley v. Shepard, 31 F. 869; 
Winterport Water Co. v. Winterport, 


47 A. 142, 1045, 94 Me. 215; Hall v. 
Holden, 116 Mass. 172; Putnam 
Foundry, etc., Co. v. Barrington, 67 


A. 733, 28 R.I. 422. 


[a] Architect’s contract.—(1) Ar- 
chitect, who contracted with commit- 
tee of town appointed to act in rela- 
tion to construction of new town hall 
building, had no right to recover for 
his services, except according to terms 
of letter he wrote committee, which 
embodied contract between them. 
Vinal v. Inhabitants of Town of Na- 
hant, 122 N.E. 295, 232 Mass. 412. (2) 
Where, by architect’s contract with 
committee of town appointed to act 
in regard to erection of new town hall 
building test of architect’s right to 
compensation should be reception of 
bids, he being without right to re- 
cover, if they exceeded seventy-five 
thousand dollars, architect was not 
entitled to opportunity to modify 
plans to bring cost of building with- 
in amount. Vinal yv. Inhabitants of 
Town of Nahant, supra. (3) Archi- 
tect, who agreed with committee of 
town acting in regard to erection of 
new town hall building that his right 
to compensation should be dependent 
upon reception of bids for construc- 
tion within seventy-five thousand dol- 
jars, could not complain of conduct 
of second committee, giving another 
architect opportunity to revise plans 
after reception of bids. Vinal v. In- 
habitants of Town of Nahant, supra. 


[b] Drainage contracts.—The 
plaintiff sought to restrain the de- 
fendant, a township corporation, from 
constructing a drain within the lim- 
its of a town and from proceeding un- 
der a by-law of the township council 
provisionally adopted September 23, 
1920. The by-law was passed under 
the provisions of Municipal Drainage 
Act, and all proper proceedings had 
been taken in accordance with the 
act, so that when a certain special act 
was passed there remained to be done 
only the final passing of the by-law 
and the execution of the work for 
which it provided. By the special act, 
which was passed and became effec- 
tive on April 8, 1921, the drainage 
area to which the by-law applied was 
detached from the township and made 
into a town. Held, that the defend- 
ant, not having, before the special act 
became effective, entered into a bind- 
ing obligation for the doing of the 
work, had not become liable for the 
carrying of it out; and there was 
nothing until the contract had been 
entered into, or at all events until the 
by-law was finally passed, to prevent 
the defendant from abandoning the 
scheme. Clapp v. Tp. of Sandwich 
Bast, 52 Ont.L. 180. 


81. Dreese v. Beaver Tp., 24 Pa. 
Dist. 586 (petition of majority of real 
estate owners necessary to making 
of lighting contract). 


[a] Where contract is authorized 
only on petition signed by a certain 
number of names, the withdrawal of 
names leaving less than a statutory 


number at the time the contest is 
made renders it void. Suburban Elec- 
tric Light Co. v. Hempstead, 56 N.Y. 
S. 448, 38 App.Div. 355. 


[b] Sufficiency of petition is ito be 
tested as of the time of certification 
thereof by the town clerk for presen- 
tation to the chairman, and not as of 
the date of the signing of the peti- 
tion. Pape v. Carlton, 109 N.W. 968, 
130 Wis. 128. 


82. Pipe Creek School Tp. v. Haw- 
kins, 97 N.B. 936, 49 Ind.App. 595 (en- 
try of emergency order authorizing 
loan); Walker v. North Bergen Tp. in 
Hudson County, 86 A. 63, 84 N.J.Law 
248 (consent of boulevard commis- 
sioners to construction of sewer be- 
neath sidewalk). 


83. Humphreys County v. 
bell, 91 So. 449, 128 Miss. 749. 


[aj] Certificate necessary for leas- 
ing of township lands required to be 
certified under oath by trustees un- 
der statute, not signed by trustees, 
held void. Humphreys County v. 
Campbell, 91 So, 449, 128 Miss. 749. 


84 See supra §' 160. 


[a] Purchase of tractor.—Town- 
ship’s contract to purchase tractor 
was void for failure to comply with 
statute requiring consultation with 
assistant engineer of township high- 
ways of state highway department. 
otto v. Gregg Tp., 147 A. 64, 297 

Qe : 


[b] Highway construction, con- 
Sultation with state highway commis- 
sion see Farr v. Ware, 53 N.E. 898, 
173 Mass. 403. 


85. Honnold v. Saunders, 143 P. 
44, 43 Okl. 714 (estimate and approval 
by excise board). 


86. Abbott Voting Mach. Co. v. 
andy. Tp., 134 N.W. 967, 169 Mich. 


Camp- 


[a] Test of voting machine.— 
Town held not liable for the contract 
price of a voting machine since there 
had been no compliance with the stat- 
utory requirement that such machines 
must be tested at a mock election be- 
fore purchase. Abbott Voting Mach. 
Co. v. Handy Tp., 134 N.W. 967, 169 
Mich, 122. 


87. State v. Parish, 99 N.E. 977, 
180 Ind. 638 (mandamus to compel 
record of contract); Union School 
Tp. of St. Joseph County v. Moon, 161 
N.E. 714 [reh den 162 N.E. 61, 87 Ind. 
App. 536 (attorney’s contract); 
Falkinburg v. Venango _Tp., 147 A. 62, 
297 Pa. 858 (state highway depart- 
ment as to purchase of road machin- 
ery); Loder v. Hamilton Tp., 100 Pa. 
Super. 103 (order clerk in engineer’s 
office). 


88. State v. Parish, 99 N.E. 977, 
180 Ind. 63. 


[a] Current revenues.—Township’s 
obligation for treasurer’s temporary 
advancement for stone crusher was 
proper, providing expenditure was 
within “eurrent revenues.” Galion 
Iron Works & Mfg. Co. v. Hollenback 
Tp., 146 A. 448, 297 Pa. 68. 


[b] Statute requiring township 


) “[§ 160-161 


tests,8° approval by advisory boards or others,** and 
provision for paymen 

Submission of bids. 
is required’? the proposition must admit. of com- 
petitive bidding,®® be advertised by the proper au- 
thority,®! and it is also necessary that the contract 


t.88 


Where the submission of bids 


clerk to certify that there is sufficient 
money in treasury to meet obligation 
of intended contract must be com- 
plied with or contract will be void. 
Broken Sword Stone Co. v. Monroe 
Tp., 5 OhioN.P.N.S. 573. 


[c] Previous appropriation, or au- 
thorization of tax held not required 
for exercise of power conferred on 
township committee to contract for 
light for public use. Mason v. Cran- 
bury Tp., 52 A. 568, 68 N.J.Law 149. 


89. Eckert v. Town of West 
Orange, 101 A. 269, 90 N.J.Law 545. 
Compare Counties §§ 242-247; Mu- 
nicipal Corporations §§ 2184-2212. 


_ [a] Architect’s contract.—Article 
in warrant for town meeting and res- 
olution under such article held not to 
have constituted contract between 
plaintiff architect and town for plain- 
tiff to act as architect of proposed 
new town hall; no proposition having 
been made by architect for accept- 
ance by resolution, and any reference 
to him in article of warrant for town 
meeting having been merely for iden- 
tification of sketches. Vinal v. In- 
habitants of Town of Nahant, 122 N. 
E, 295, 232 Mass. 412. 


[b] Change in location after ac- 
ceptance.—Where the town commis- 
sioners of highways have accepted a 
bid for bridge construction with the 
understanding that, when the location 
is fixed, the amount to be paid will 
be determined by the length of the 
bridge, on the basis fixed by the bid, 
they are not required, when they have 
located the bridge, to advertise again 
for fresh bids, though the location 
fixed may require a shorter bridge 
than that ‘contemplated by the ac- 
cored bid. Insley v. Shepard, 31 F. 


. 


[ec] Garbage disposal contract.— 
Under statute, town may contract 
with one to dispose of garbage, 
though, where more than five hun- 
dred dollars is to be expended, it can- 
not make valid contract without pub- 
licly advertising for bids and award- 
ing contract to lowest bidder. Hck- 
ert v. Town of West Orange, 101 A. 
269, 90 N.J.Liaw 545. 


90. Jenkins Tp. v. Public Service 
Commission, 65 Pa.Super, 122. 


[a] Form of advertisement.—An 
advertisement by a township for pub- 
lic lighting. which stipulates for a 
Westinghouse metallic flame are or 
“any other modern lighting system 
equally as good” is improper, inas- 
much as the words “equally as good” 
do not admit of any competitive bid- 
ding, except on the lighting system 
named in the advertisement. Jenkins 
Tp. v. Public Service Commission, 65 
Pa.Super. 122. 


91. Wrightsman Petroleum Co. v. 
Nesbitt, 222 P. 957, 101 Okl. 43. Y 


[a] State highway commissioner. 
—(1) Where the voters of a township 
in an election held under statute, au- 
thorized the issuance of bonds for 
use only in conjunction with county 
state, and federal aid in the construc- 
tion of hard-surface roads, and where 
the bond issue was approved by the 
attorney general, after which the 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 161-163] 


be awarded®? to the lowest bidder.®? 


[§ 162] c. Validity®*—(1) In General. 
tract must be supported by a valuable considera- 
tion,®> must be reasonable in terms,®® and, if im- 
provident, may be unenforceable as an unwarranted 
exercise of power;®? but the fact that the contract 
is not advantageous will not invalidate it.98 
the agreement contains ultra vires stipulations does 
- not, however, necessarily invalidate the entire con- 


tract.°°® 


township board deposited the pro- 
ceeds with the state commissioner of 
highways, Such commissioner, and not 
the township board, is the proper par- 
ty to advertise for bids and exe- 
eute the contract for construction. 
Wrightsman Petroleum Co. v. Nes- 
bitt, 222 P. 957, 101 Okl.. 48. (2) 
Where the issuance of bonds for the 
construction of hard-surface roads is 
authorized by the voters of a town- 
ship, and the ballots specify that the 
roads are to be of concrete, and the 
commissioner of highways, in adver- 
tising for bids, calls for bids on three 
classes of hard-surface roads, includ- 
ing concrete, he may contract for 
such class of road, and an injunction 
will not lie to prevent him from so 
doing. Wrightsman Petroleum Co. 
v. Nesbitt, supra. 


92. Putnam Foundry, etc., Co. v. 
Barrington, 67 A. 733, 28 R.I. 422. 


93. Eckert v. Town of West 
Orange, 101 A. 269, 90 N.J.Law 545. 


[a] Contract with one not lowest 
bidder is void. Oliver v. Gale, 64 N. 
EB. 415, 182 Mass. 39. 


[b] Discretion in acceptance of 
bid.—Under statutes authorizing the 
maintenance of bridges by two towns 
interested it was held that the object 
of advertising for bids was to ascer- 
tain and obtain the views of builders 
as to the cost of such work; and when 
that fact was determined, and com- 
petition had been invited, and the 
competing bidders had made their of- 
fers, the town authorities might prop- 
erly accept such bid as they deemed 


best under all the circumstances. 
Insley v. Shepard, 31 F. 869. 
94. Effect of invalid contracts see 


infra §$§ 166, 167. 


95. American Surety Co. of New 
York v. Loomis, 229 N.Y.S. 62, 132 
Misc. 62. 


[a] Assignment of causes of ac- 
tion.— Receipt of valuable considera- 
tion would be necessary to make 
town’s assignment of causes of ac- 
tion effective. American Surety Co. 
of New York v. Loomis, 229 N.Y.S. 
62, 132 Misc. 62. ; 


96. Town of Meredith v. Fuller- 
ton, 139 A. 359, 88 N.H. 124. 


[a] Lease of town hall.—Only 
limitation on authority granted se- 
lectmen to lease town hall held to be 
to act in good faith and that lease 
should be reasonable as to ‘time.and 
consideration. 'Town of Meredith v. 
Fullerton, 139 A. 359, 83 N.H. 124. 


97. McCormick v. Hanover Tp., 92 
A. 195, 246 Pa. 169. 


[a] Compensation of counsel.— 
Contract binding the township to pay 
two attorneys two thousand five hun- 
dred dollars each for services ren- 
dered during one fiscal year was so 
excessive as to be beyond the power 
‘of the supervisors. McCormick v. 
Hanover Tp., 92 A. 195, 246 Pa. 169. 


98. Town of Dekorra v. Wisconsin 


4 
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[$ 163] (2) Personal Interest. 
policy forbids township officers from becoming in- 
dividually interested, either directly or indirectly, 
in public contracts,! and in some jurisdictions such 
contracts are prohibited,? and the officials making 
them made subject to penalty or prosecution,’ in con- 
sequence of which contracts falling within the pur- 
view of such statutory provisions are invalid and 
unenforceable,* but not contracts which do not come 
within such purview.® It has been held that such a 


The con- 


That 


statute directed 


River Power Co., 205 N.W. 423, 188 
Wis. 501. 


99. Frank W. Coy Real Hstate Co. 
v. Pendleton, 123 A. 562, 45 R.I. 477. 


[a] Abandonment of highway.— 
That an agreement as to damages for 
the taking of land for highway pur- 
poses contained the ultra vires agree- 
ment that the town should abandon 
an old highway would not render the 
remainder of the agreement void. 
Frank W. Coy Real Estate Co. v. Pen- 
dleton, 128 A. 562, 45 R.I. 477. 


1. Jackson Tp. of Boone County v. 
Bowman, 147 N.E. 621, 196 Ind. 729; 
Marion Tp. of Boone County v. How- 
ard, 147 N.B. 619, 196 Ind. 167; 
Southampton Tp. v. Johnson, 25 Pa. 
Dist. 696. 


[a] Lease of town building to se- 
lectman’s brother held unlawful be- 
cause of selectman’s interest therein 
as brother’s creditor. Tuscan v. 
Smith, 153 A. 289, 130 Me. 36, 73 A. 
L.R. 1344. 


-{b] Employment in two capaci- 
ties.—The statute does not prevent a 
town from paying a night watchman 
for blacksmith work performed while 
on duty as a watchman, though he 
was also paid as watchman, Menas- 
ha Woodenware Co. v. Town of Win- 
ter, 150 N.W. 526, 159 Wis. 437. 


[c] Agreement between taxpay- 
ers and township for maintenance of 
roads and payment of salaries of of- 
ficers including annual salary to 
counsel for services does not preclude 
right of such counsel to be paid for 
services in other township matters. 
Smitham v. Mauch Chunk Tp., 26 Pa. 
Dist. 336. 


2. See statutory provisions. 


3. Arbuthnot v. Kelley, 162 N.W. 
168, 165 Wis. 862; Menasha Wood- 
enware Co. v. Town of Winter, 150 N. 
W. 526, 159 Wis. 437. See also su- 
pra § 146. 


[a] Strict construction.—The stat- 
ute forbidding any officer or board to 
acquire any pecuniary interest in 
sales to the town, etc., is highly penal 
and must be. strictly construed. 
Menasha Woodenware Co. v. Town of 
Winter, 150 N.W. 526, 159 Wis. 437. 


[b] Good faith as excuse.—vViola- 
tion of criminal statute, such as one 
forbidding any officer or agent of 
town from acquiring pecuniary inter- 
est in any contract with it, cannot be 
excused on ground of good_ faith. 
Arbuthnot v. Kelley, 162 N.W. 168, 
165 Wis. 362. 


[c] Furnishing transportation.— 
It is not a violation of the statute, 
for a supervisor of a town to furnish 
a team to carry members to and from 
their town board meetings for com- 
pensation. State v. Cleveland, 152 N. 
W. 819, 154 N.W. 980, 161 Wis. 457. 


[ad] Advance of funds.—Under the 
statute, transaction whereby chair- 
man of town board advanced money 
to town to pay bounties, cashed the 
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Generally, public 


at members of a city government 


certificates, deducting ithe interest 
which he was paying on money bor- 
rowed to pay bounties, not increas- 
ing the amount which the town would 
have paid or which the county would 
have paid to it, was not illegal. Bla- 
ser v. Town of Chase, Oconto County, 
159 N.W. 735, 164 Wis. 98. 


[e] Direct sales.—(1) The statute, 
making it an offense. for any officer, 
agent, etc., to acquire any pecuniary 
interest in sales to the town, etc., ap- 
plies to a direct sale by the treasurer 
to the town. Menasha Woodenware 
Co. v. Town of Winter, 150 N.W. 526, 
159 Wis. 437. (2) The statute, for- 
bidding any officer, agent, etc., from 
acquiring pecuniary interest in any 
contract with town, was violated by 
sale of merchandise to town by chair- 
man of its board of supervisors, al- 
though town needed the property and 
it was used to satisfy such need. 
Arbuthnot vy. Kelley, 162 N.W. 168, 
165 Wis. 362. 


4 See cases infra this note. 


fa] Member of a township ad- 
visory board holds a lucrative office 
within ithe statute, so that a contract 
between a member and the board 
contrary to the statute is void. Pipe 
Creek School Tp. v. Hawkins, 97 N.E. 
936, 49 Ind.App. 595. 


[b] Contract for lighting village 
streets is void if one of the town su- 
pervisors is a stockholder in the elec- 
tric eompany. Dreese v. Beaver 
Township Supervisors, 24 Pa.Dist. 


586, 


[c] Contract for stone with quar- 
ry company operated by township en- 
gineer of highways is prohibited, 
since engineer is township officer. In 
re Coal Township Auditors, 95 Pa.Su- 
per. 401. 


5. See cases infra this note. 


[a] Rental contracts.—The stat- 
ute, prohibiting township trustees 
from being interested in public con- 
tracts, does not prohibit trustee of 
township, classified as a township of 
eighth class, from paying to himself 
individually rent for use of room in 
his residence as an office for transac- 
tion of all of township’s official busi- 
ness, where there was no other suit- 
able room available which could be 
had within the advisory board’s anp- 
propriation for that purpose, which 
is limited to ninety dollars a year by 
statute; nor is such payment of rent 
contrary to public policy. Jackson 
Tp. of Boone County v. Bowman, 147 
N.E. 621, 196 Ind. 729; Marion Tp. of 
Boone County v. Howard, 147 N.E. 
619, 196 Ind. 167. 


[b] Repair of bridge by one of 
supervisors could properly be allow- 
ed. Putnam vy. Rubicon, 32 Wis. 498. 


[c] Statute prohibiting town of- 
ficers voting on questions in which 
pecuniarily interested held not to in- 
validate lease in which one of three 
selectmen was interested, where vote 
was unanimous. Tuscan v. Smith, 
153 A. 289, 180 Me. 36, 73 A.L.R. 1344. 


168 [63 C.J.] 
having an interest in municipal contracts® applied 
only to cities and not to towns.” 


[§ 164] 4. Implied Contracts. In accordance 
with principles governing contracts generally,® where 
services have been rendered or property furnished 
with the expectation of reward induced by the town 
or its officers, a contract may be implied.t? Mere 
receipt of benefits, however, is insufficient** as is a 
mere notice that compensation is expected.’? A de- 
fectively executed express contract cannot furnish 
the basis for an implied contract,‘? nor can there be 
an implied contract where an express one is not au- 
thorized,!4 although it has been held that if the con- 
tract is within the general power of the town, but 
is invalid for some irregularity in execution, there 
may be a liability on implied contract.*> Generally 
the town must have knowledge that services are 
being rendered!® and if such services have not been 
requested or consented to there is no implied con- 
tract to pay therefor.17 The town is not liable to 
a taxpayer for charges illegally collected but not 
received by it.18 A town, by authorizing an officer 
to pay a fire district’s indebtedness out of funds be- 
longing to the district in such officer’s hands, did 
not make itself liable by estoppel or otherwise, to 
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fire district’s creditor upon the officer’s misappropria- 
tion of money.?® 


[§ 165] 5. Construction and Operation®°—a. In 
General.21, A contract regularly entered into by its 
authorized agents is binding on the town in the ab- 
sence of fraud.22. The authority to make a contract 
is subject to revocation and may be rescinded if rights 
of third parties have not intervened.?? Where, from 
a consideration of both the signatures and the body 


of a contract executed by town officers, it appears ~ 


to be made on behalf of the town, it will be con- 
strued to be, the obligation of the town.?4 In ac- 
cordance, however, with the general rule of law which 
distinguishes between the liability of a private agent 
and that of a public officer or agent,?® if an officer 
of the town acts within the limits of his official au- 
thority,?® the contract, whether in fact authorized or 
not,?7 does not bind him personally unless personal 
liability is imposed by statute,?° or unless an inten- 
tion to become bound personally plainly appears.?°® 
It has been held, however, that if the body of the 
contract purports to create a personal obligation it 
will be so construed although the contract be execut- 
ed in an official capacity.2° If the town officers 
in contracting in their official character, exceed their 


6. See Municipal Corporations § 
1197. 


7. Tuscan v. Smith, 153 A. 289, 130 
Me. 36, 73 A.L.R. 1344. 


8. Compare Municipal Corporations 
§ 2247. 


9. See Contracts § 10. 


eee Langdon vy. Castleton, 30 Vt. 
5 
11. Knowlton y. Plantation No. 4, 


14 Me. 20. 
12. Orcutt v. Roxbury, 17 Vt. 524. 


13. Fullam v. West Brookfield, 9 
Allen (Mass.) 1. 


14. Pennsylvania Canal Co. v. 
Shirley, etc., Tps., 6 A. 221, 3 Pa.Cas. 
341. 

[a] Hire of road machinery.—Un- 
der Highway Law, authorizing hiring 
of steam rollers at not to exceed ten 
dollars for each day they are actual- 
ly used, a lease for five years binding 
the town to use the roller at least 
sixty-four days each year was in- 
valid. Gardner v. Town of Cameron, 
140 N.Y.S, 634, 155 App.Div. 750 [aff 
131 N.Y.S. 894, 74 Misc. 286, and aff 
109 N.E. 1074, 215 N.Y. 682]. 


[b] Lease of steam roller to a 
town, with a provision that it should 
be automatically renewed from year 
to year, unless terminated by notice, 
was invalid, as contracts by a town 
must result from affirmative action, 
and not from the omission of action 
by the town Officials. Gardner v. 
Town of Cameron, 140 N.Y.S. 634, 155 
App.Div. 750 [aff 181 N.Y.S. 894, 74 
Misc. 286, and aff 109 N.H. 1074, 215 N. 
Y. 682]. 


15. Pocasset Ice Co. vy. Burton, 85 
21a Eve ke ybiT 

16. Clark v. West Bloomfield Tp., 
117 N.W. 638, 154 Mich. 249 (rendition 
of legal services). 


17. Van Buren Light & Power Co. 
v. Inhabitants of Van Buren, 100 A. 
871, 116 Me. 119. 

{a] Lighting contracts.—(1) There 
was no implied promise of town to 
pay for lights furnished by light com- 


pany, where, when selectmen settled 
with company for month,’ they 
claimed that contract was void, and 
stated they would not continue it, and 
offered to execute another, which the 
company refused, but continued to 


|furnish lights, the town refusing to 


pay. Van Buren Light & Power Co. 
v. Inhabitants of Van Buren, 100 A. 
871,116 Me. 119. (2) Defendant town 
was not liable for light furnished by 
plaintiff light company after March, 
1916, where before that time the town 
had for nearly a year refused pay- 
ment, for about five months, to wit, 
from June to November, the current 
had been shut off, and the streets 
after December, 1915, were lighted by 
another electric plant; for there could 
be no implied promise to pay for the 
duplicate lighting system maintained 
by plaintiff evidently without the re- 
quest or consent of the town officers. 
Van Buren Light & Power Co. v. In- 
habitants of Van Buren, 109 A. 3, 118 
Me. 458. 

18. Godkin v. Doyle Tp., 106 N.W. 
882, 143 Mich. 236. 


19. Fabric Fire Hose Co. v. Town 
of Whitestown, 175 N.Y.S. 191, 187 
App.Div, 118. 


_20. Compare Counties § 252; Mu- 
nicipal Corporations §§ 2232-2236. 


21. Requisites and validity see su- 
pra §§ 160-163. 


Town of Calais, 96 


22. Goslant v. 
ATS, VIORV- CLI 
[a] Lease of steam roller.—<A con- 


tract between a town and a steam 
roller company for the lease of a roll- 
er is not fraudulent because the rep- 
resentative of the roller company, in 
negotiating the contract, paid the per 
diem fee of the members of the town 
board to attend a special meeting to 
authorize the contract and the ex- 
penses of the superintendent of high- 
ways and the town clerk on a trip to 
examine the roller. Gardner v. Town 
of Cameron, 131 N.Y.S. 894, 74 Misc. 
286 [aff 140 N.Y.S. 634, 155 App.Div. 
750 (aff 109 N.E. 1074, 215 N.Y. 682)]. 


23. Thorp v. King, 42 Ill.App. 513 


(town may revoke authority of offi- 
cers or agents before contract has 
been let). See Hunneman y. Grafton, 
10 Mete. (Mass.) 454 (authority to 
purchase fire engines held not rescind- 
ed a subsequent vote of town meet- 
ing). 


Baer of contract see infra $ 


24 Cutler v. Ashland, 121 Mass. 
588; St. Peter’s Episcopal Church 
v. Varian, 28 Barb.(N.Y.) 644. 


25. See Officers § 332. 


26. Woodbridge Tp. v. Hall, 1 A. 
492, 47 N.J.Law 388. 


27. Houston v. Clay County, 18 
Ind. 396; Cutler v. Ashland, 121 Mass. 
588; Spafford v. Norwich, 42 A. 970, 
71 Vt. 78; Leet v. Shedd, 42 Vt. 277. 


28. Indiana vy. Glover, 15 S.Ct. 186, 
155 U.S. 513, 39 L.Ed. 243. 


29. Fullam v. West Brookfield, 9 
Allen (Mass.) 1; Woodbridge Tp. v. 
Hall, 1 A. 492, 47 N.J.Law 388. See 
Revolving Scraper Co. v. Tuttle, 16 
N.W. 353, 61 Iowa 4238, 47 Am.R. 816 
(an order to ship “to us .. . nine 
- « » Scrapers... . for which the 
undersigned agree to pay you,” signed 
by A, B, and C, as township trustees, 
binds-them individually). 


[a] Personal liability was not im- 
posed by a_ sealed bill signed by cer- 
tain individuals who described them- 
selves as “members of the township 
committee of the township” and 
bound themselves and “their suc- 
cessors in Office.” Knight y. Clark, 
eG: 780, 48 N.J.Law 22, 57 Am.R. 


30. Revolving Scraper Co. v. Tut- 
ue, 16 N.W. 353, 61 Iowa 423, 47 Am. 


[a] Town committee executing 
contract in their individual names, 
describing themselves as “a commit- 
tee of the town and stipulating that 
said committee are to pay, etc.,” are 
personally answerable on the con- 
tract. Simonds y. Heard, 23 Pick. 
(Mass,) 120, 34 Am.D. 41. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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authority innocently under a mistake of law in 


which the other contracting party 


pates with equal opportunity of knowledge, there 
is no liability, either on the officers or on the town. 


[§ 166] b. Unauthorized or Illegal Contracts??— 
(1) In General. A contract which is illegal because 
prohibited or contrary to public policy,?* or which 
is ultra vires,** is unenforceable, even if authorized 
This is so, though 


by the vote of the electors.*> 


31. Houston v. Clay County, 18 | 
Ind. 396. 
32. Compare Municipal Corpora- 


tions §§ 2220-2230. 


33. Miller v. Jackson Tp., Boone 
County, 99 N.E. 102, 178 Ind. 503; 
Boyd v. Mill Creek School Tp., 24 N. 
E. 661, 124 Ind. 193; Pipe Creek School 
Tp. v. Hawkins, 97 N.E. 936, 49 Ind. 
App. 595; Foresman v. Gregg Tp., 147 
A. 64, 297 Pa. 369; Dreese v. Freed, 
42 Pa.Co. 242;. Beyer v. Crandon, 73 
N.W. 771, 98 Wis. 306. 


[a] Lighting contract with cor- 
poration of which supervisor is stock- 
holder held void as against public 


policy. Dreese v. Suprs., 24 Pa.Dist. 
586. 
[b] Compensation to supervisor 


for team or minor children.—(1) Al- 
lowance to supervisor for the use of 
his teams and for the services of his 
minor children held within the pro- 
hibition of the statute. In re Hazle 
Tp., 6 Kulp. (Pa.) 491; In re Coxe, 
6 Kulp. (Pa.) 379. (2) Township su- 
pervisor cannot be allowed compensa- 
tion for services rendered by his own 
teams in repairing roads; public pol- 
icy forbids. In re Versailles Tp., 23 
Pa.Dist. 781; In re Harrison Tp., 20 
Pa.Co. 54. (3) But see Funk v. Wash- 
ington Tp., 13 Pa.Co. 385 (holding 
that the statute does not apply to 
township supervisors), and Ander- 
son’s Appeal, 9 Pa.Co. 567 (holding 
that supervisor might recover for 
use of horse and wagon in service of 
township). 


[ec] Conviction for furnishing men 
and teams for labor for the township 
where prohibited by statute was up- 

eld. State v. York, 109 N.W. 122, 


31 Iowa 635. 


Personal interest contracts see su- 
pra § 163. 


34 Cal.—McFayden v. Town of 
Calistoga, 240 P. 523, 74 Cal.App. 378. 


Ind.—Jay County v. Pike Civil Tp., 
81 N.E. 489, 168 Ind. 535; Harrison 
Tp. v. McGregor, 67 Ind. 380; Posey 
Tp. v. Senour, 86 N.E. 440, 42 Ind. 


App. 580; Austin Mfg. Co. v. Smith- 
field Tp., 52 N.E. 1011, 21 Ind.App. 
609; Helms v. State, 48 N.E. 264, 19 


Ind. App. 360. 


Kan.—Pleasant View Tp. v. Shaw- 
go, 39 P. 704, 54 Kan. 742. 


Me.—Richmond v. Johnson, 53 Me. 
437; Wolcott v. Strout, 19 Me. 132. 


Mass.—Murphy v. Clinton, 65 N.E. 
34, 182 Mass. 198; Keyes v. Westford, 
17 Pick. 273; Haliburton v. Frankfort, 
14 Mass. 214. 


Mo.—Missouri Tp., Chariton Coun- 

y, v. Farmers’ Bank of Forest Green, 
2 S.W.(2d) 353 [transf (App.) 12 S. 
W.(2d) 763). 


N.H.—Wheeler v. Alton, 38 A. 208, 
68 N.H. 477. 


N.Y.—Holroyd v. Indian Lake, 83 
N.Y.S. 533, 85 App.Div. 246 [aff 73 
N.E. 36, 180 N.Y. 318]; Rockefeller 
v. Taylor, 74 N.Y.S. 812, 69 App.Div. 
176; Suburban Electric Light Co. v. 
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such contracts are not expressly made void by stat- 
There is, however, authority holding that if 
one has received the benefits of such a contract as 
if it were valid, he cannot deny the corporate power 


of the town to make it in order to repudiate his 


agreement.** 


efits received.?8 


Hempstead, 56 N.Y.S. 443, 38 App.Div. 


355; Fishkill v. Fishkill, etc., Plank 
Road Co., 22 Barb. 634; Montgomery 
N.Y.S. 431, 97 Misc: 


v. Smead, 161 
283. 

N.C.—Paine v. Caldwell, 
488. 


Ohio. craves Sword Stone Co. v. 
Monroe Tp., OhioN.P.N.S. 573; Mil- 


65 N.C. 


jor sburg v. Wurdask 22 OhioN. P.N. Ss. 


Pa.—Pennsylvania Canal Go. v. 
Shirley, etc., Tps., 6 A, 221, 3 Pa.Cas. 
341; Brobst v. Bright, 8 Watts 124; 
Vernon Tp. v. United Natural Gas 
Co., 44 Pa.Co. 188; Dreese v. Freed, 
42 Pa.Co. 242. 


Vt.—Erwin vy. 
Bove 


Wis.—State v. Lake, 109 N.W. 564, 
129 Wis. 639. 


[a] Acceptance of illegal order by 
treasurer is not binding on the term. 
Goodwin v. East Hartford, 38 A. 876, 
70 Conn. 18. 


[b] Claim for procuring tax lists. 
—A township trustee could not bind 
the township by allowing and paying 
an unlawful claim made by the coun- 
ty auditor for procuring and deliver- 
ing lists of road taxes to the trus- 
tee. Jay County v. Pike Civil Tp., 
81 N.E. 489, 168 Ind. 535. 


[ec] Contract made by officer after 
expiration of term is void. Everroad 
v. Flatrock Tp., 49 Ind. 451. 


[dad] Contract to complete high- 
way-—Town held not liable for mon- 
ey paid by a township committee in 
pursuance to a contract, to complete 
an unfinished highway, such contract 
not being authorized by the town. 
re v. Westford, 17 Pick. (Mass.) 

on 


[e] Purchase of road graders.— 
There could no recovery for road 
graders purchased by a township 
trustee and furnished the township 
where they were not necessary, the 
township having other graders. Aus- 
tin Mfg. Co. v. Smithfield Tp., 52 N. 
E. 1011, 21 Ind.App. 609. 


[f] Constable held not entitled to 
recover for serving written demands 
for payment of Sewer assessments 
handed him by the town treasurer. 
Murphy v. Clinton, 65 N.E. 34, 182 
Mass. 198. 


g¢] Attorney’s services.—(1) At- 
Gees employed by bridge building 
committee, without due authoriza- 
tion of the town, held not entitled to 
recover from the town for services 
rendered. Marshall v. Inhabitants of 
York, 105 A. 108, 117 Me. 390. (2) A 
contract between a township and an 
attorney for legal services is unen- 
forceable when so improvident that 
its execution constitutes an unwar- 
ranted exercise of power by the town- 
ship supervisors. McCormick v. Han- 
over Tp., 92 A. 195, 246 Pa. 169. 


35. Concord v. .Delaney, 56 Me. 
201 (contract with substitute brokers 
for furnishing of men to fill the 
town’s quotas for military. service) ; 


Richmond, 42 Vt. 


So also, if the contract is void merely 
because beyond the powers of the officers making it, 
the town has been held liable to the extent of ben- 


But the weight of authority is to 


the contrary, holding that township officers by ex- 


Swift v. Falmouth, 45 N.E. 184, 167 
Mass. 115 (agreement to keep open 
watercourses between certain ponds); 
Parsons v. Goshen, 11 Pick. (Mass.) 
396 (road construction contract~en- 
tered into by town committee under 
void vote); Norton v. Mansfield, 16 
Mass. 48 (contract between two towns 
for support of paupers); Stetson v. 
Kempton, 13 Mass. 272, 7 Am.D. 145 
(vote to raise money for additional 
wages to militia and for other ex- 
penditures for defense); Wheeler v. 
Alton, 38 A. 208, 68 N.H. 477 (board 
and wages of school teacher). 


36. Foresman v. Gregg Tp., 147 A. 
64, 297 Pa. 369. 


37. Electric Plaster Co. v. Blue 
Rapids City Tp., 96 P. 68, 77 Kan. 
580; North Star Tp. v. Cowdry, 179 
N.W. 259, 212 Mich. 7; Beloit v. Hein- 
eman, 107 N.W. 334, 128 Wis. 398. 


38 Wrought-Iron Bridge Co. v. 
Utica, 17 -Bh. 3163.5 Boyd itv. Black 
School Tp., 23 N.E! 862, 123 Ind.41; 
Helms v. State, 48 N.H. 264, 19 Ind. 
App. 360; Clinton School Tp. v. Leb- 
anon Nat. Bank, 47 N.E. 349, 18 Ind. 
App. 42; Killian v. State, 43 N.E. 955, 
15 Ind.App. 261. 


[a] Borrowed money.—Although a 
township trustee has no express au- 
thority to borrow money, yet where 
he does so, and the money is prouper- 
ly used for township purposes, the 
township is liable therefor. Killian 
v. State, 43 N.E. 955, 15 Ind.App. 261. 


[b] Construction contract.— 
Where, in a taxpayers’ suit against 
a commissioner of highways, a tem- 
porary injunction is filed, of which 
the commissioner has notice, re- 
straining him from paying out mon- 
eys and doing construction work un- 
der a certain void contract, but he 
nevertheless proceeds with the work 
until the filing of the injunction bond 
and service of the writ upon him, 
payment is properly ordered for the 
work so done; it appearing that the 
town has the benefit of it, and that 
in doing the work the highway com- 
missioner was not actuated by any 


fraudulent purpose. Marteeny  v. 
Louth, 197 Ill.App. 106. . 
{c] Use of road machinery.— 


Where a town was authorized to bid 
for and construct a state road and 
to obtain road machinery therefor, 
held that, having used the machinery, 
it was liable in asSumpsit though the 
contract therefor was made by an 
officer who was not authorized to en- 
ter into it. Pocasset Ice Co. v. Bur- 
ton, 857A. 277, 35° R.157- 


[d] Return of truck hired.—Con- 
tract, made by president of board of 
trustees and town clerk in name of 
town without authority, for hire of 
truck being void, town was not bound 
to keep truck for any fixed period, but 
could return it to seller at any time 
and thus avoid further liability for 
its use. McFayden v. Town of Cal- 
istoga, 74 Cal.App. 378, 240 P. 523. 


[e] Unexpended balance of special 
fund raised and appropriated for 
work done could be_ recovered. 


French v. South Arm Tp., 81 N.W. 
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ceeding their statutory authority cannot bind the 
town by estoppel or otherwise, notwithstanding ben- 


efits received.®? 
[§ 167] (2) Ratification.*° 


557, 122 Mich. 593. 


[f] Town may show that proper- 
ty bought without authority was 
worth less than contract price.—Boyd 
- eee School Tp., 23 N.H. 862, 123 

nd. 1. 


39. Ind.—Miller v. Jackson Tp., 
Boone County, 99 N.H. 102, 178 Ind. 
503; Moss v. Sugar Ridge Tp., 68 
N.E. 896, 161 Ind. 417; State v. Foun- 
tain County, 46 N.E. 525, 147 Ind. 235; 
Shirts v. Noblesville Tp., 24 N.E. 169, 
122 Ind. 580; Houston v. Clay Coun- 
ty, 18 Ind. 396; Peck-Williamson 
Heating, etc., Co. v. Steen School 
Tp., 66 N.E. 909, 30 Ind.App. 637; 
Clark School Tp. v. Grossius, 50 N.E. 
771, 20 Ind.App. 322; Clinton School 
Tp. v. Lebanon Nat’l Bank, 47 N.E. 
349, 18 Ind.App. 42. 


Iowa.—Carpenter v. Union Dist. 
Tp., 12 N.W. 280, 58 Iowa 335. 


Kan.—Salt Creek Tp. v. King Iron 
Bridge, etc., Co., 38 P. 308, 51 Kan. 
520. 


Me.—Pierce v. Greenfield, 52 A. 765, 
96 Me. 350; Lovejoy v. Foxcroft, 40 
A. 141, 91 Me. 367. 


Mass.—Keyes v. Westford, 17 Pick, 
2738. 


N. Y.—People v. Ulster County, 93 
N.Y. 397; People v. Vanderpool, 54 
N.Y.S. 436, 35 App.Div. 73; People 
v. Floyd Auditors, 26 N.Y.S. 564. 


Pa.—Vernon Tp. v. United Natural 
Gas Co., 44 Pa.Co. 188. 


[a] Quantum meruit.—(1) Law 
will not permit recovery on quantum 
meruit in suit against municipality 
where an express contract would be 
ultra vires because in violation .of 
statute. Eckert v. Town of West Or- 
ange, 101 A. 269, 90 N.J.Law 545. (2) 
Where town’s contract for garbage 
removal at expense of more than 
five hundred dollars did not comply 
with the statute, there could be no 
recovery on quantum meruit for serv- 
ices under such ultra vires contract 
after service on contractor of certio- 
rari to review validity of contract. 
Eckert v. Town of West Orange, su- 
pra. (3) The only way that a steam 
roller can be leased to a town is un- 
der the Highway Law which requires 
that the rental rate shall be fixed by 
the town board; and where a steam 
roller has been used a year, but the 
town board has refused to fix the 
rental, no recovery can be had_on 
quantum meruit or otherwise. Peo- 
ple ex rel. Buffalo Steam Roller Co. 
v. Laidlaw, 140 N.Y.S. 641, 155 App. 
Div. 759. 


[b] Estoppel.—(1) Township was 
not estopped from pleading such de- 
fense by having procured a judicial 
order for execution of contract. 
Pennsylvania Canal Co. v. Shirley, 
etc., Tps., 6 A. 221, 3 Pa.Cas. 341. (2) 
Contractor with township supervis- 
ors pursuant to statute to place hy- 
drants along highways for fire pro- 
tection, if the contract was _ void, 
could not, on principle of estoppel, 
hold township liable, where it had 
received no benefit. Trevorton Wa- 
ter Supply Co. v. Zerbe Tp., 102 A. 


Unauthorized 
tracts by town officers may be ratified by the town 
or its officers having authority to do so,*#4 and when 
ratified are binding on the town to the same extent 
as if there had been a previous authorization.4? To 


.. 
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con- 


town.*® 


328, 259 Pa. 31. 
40. Compare Counties § 250. 


41. Burlington v. New Haven, etc., 
Ru Co.;, 36 Conn., 615 Cb wombky.cv. 
Selectmen 'of Billerica, 159 N.H. 680, 
262 Mass. 214; Town of Hau Galle 
v. Town of Waterville, (Wis.) 241 
N.W. 377. 


[a] Officer with authority may 
ratify act of officer without authority. 
Topsham v. Rogers, 42 Vt. 189. 


[b] . Evidence.—In suit by attor- 


neys against a town to recover for. 


services in bringing suit against a 
delinquent taxpayer at the direction 
of the town collector of taxes, evi- 
dence held to sustain the finding that 
there was no ratification by the town 
of the collector’s unauthorized act. 
Cook & Norton v. Town of Sutton, 102 
A. 478, 92 Vt. 242. 


42. Seward v. Revere Water Co., 
87 N.E. 749, 201 Mass. 453; Reed v. 
Monticello Tp., 205 N.W. 258, -164 
Minn. 358; Amazeen vy. Town of New- 
castle, 81 A. 1079, 76 N. H. 250; Town 
of New Haven v. Weston, 86 A. 996, 
87 Vt. 7, 46 L.R.A.N.S. 921; Earle v. 
Wallingford, 44 Vt. 367. 


[a] Contract to buy water sys- 
tem.—Seward v. Revere Water Co., 
87 N.E. 749, 201 Mass. 453. 


[b] Conveyance of property.—A 
grantor conveyed property to select- 
men of the town on condition that the 
town would support her for life. The 
deed was delivered as a present deed 
of the grantor, and the town support- 
ed the grantor for life. After her 
death the town voted to ratify the 
transaction. Held, that the ratifica- 
tion was equivalent to an original au- 
thority to the selectmen to accept 
the deed in consideration of the 
agreement to support the grantor, 
and the heirs of the grantor could 
not set aside the deed. Amazeen vy. 
eo ce Newcastle, 81 A. 1079, 76 N. 


[c] Contract for town hall, exe- 
cuted before election to raise money 
therefor, held valid where ratified by 
electors. Rubatt v. Wakefield Tp., 
215 N.W. 388, 239 Mich. 536. 


[d] Tease.—Town held chargeable 


with imputations inherent in its 
adopted promises in lease of town 
hall. Town of Meredith v. Fuller- 


ton, 139 A. 359, 83 N.H. 124. 


[e] Agreement for advances by 
bank.—A town held estopped to re- 
pudiate the act of its treasurer in 
making an arrangement with a bank 
whereby the bank advanced money to 
pay orders and credited the orders on 
the treasurer’s account. Town of 
New Haven v. Weston, 86 A. 996, 87 
Vt. 7, 46 L.R.A.N.S. 921. 


43. Rubatt v. Wakefield Tp., 215 
N.W. 38, 239 Mich. 536; Reed v. Mon- 
ticello Tp., 205 N.W. 258, 164 Minn. 
358; Salmon v. Rochester & Lake 
Ontario Water Co., 197 N.Y.S. 769, 
120 Misc. 131; Town of New Haven 
v. Weston, 86 A. 996, 87 Vt. 7, 46 L. 
R.A.N.S. 921. 


{a] Purchase of water system.— 
If the action taken by a town for the 
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be capable of ratification a contract must be of such 
a nature that the town could have ‘authorized its 
execution in the first instance.** 
ratification of an illegal contract,** or one void be- 
cause ultra vires,*® or one not made by an officer 
in his official capacity as a representative of the 
Ratification may be by express vote at a 
regular town meeting,*” or at a special meeting 


There can be no 


purchase of a water system under 
the authority conferred by statute is 
irregular, it is within the power of 
the town to “ratify and adopt’ the 
contract. Seward v. Revere Water 
Co., 87 N.E. 749, 201 Mass. 453, 


[b] Road repairs.—Town could 
ratify selectmen’s contract for road 
repairs, notwithstanding highway 
surveyor had duty of repairing roads. 
Twombly v. Selectmen of Billerica, 
159 N.E. 630, 262 Mass. 214. 


[c] Support of poor.—A town 
board authorizing a store to supply 
poor persons to the extent of fifteen 
dollars a month may lawfully ratify 
the action of the store in supplying 
more than that amount, as the board 
could have originally authorized such 
expenditure. Menasha Woodenware 
Co. v. Town of Winter, 150 N.W. 526, 
159 Wis. 437. 


[d] Rebuilding flume.—Agreement 
by_ Selectmen to repair and rebuild 
a flume crossing highway under con- 
struction, as desired by its owner 
upon his paying expense thereof, held 
subject to ratification by the town. 
Arlington v. Cutter, 114 Mass. 344. 


44. Twombly v. Selectmen of Bil- 
lerica, 159 N.E. 6380, 262 Mass. 214, 


-[a] Contract for road repairs.— 
(1) That contract .did not conform ex- 
actly to town vote authorizing con- 
tract did not render contract illegal 
and incapable of ratification: -Twom- 
bly v. Selectmen-of Billerica, 159 N. 
E. 630, 262 Mass. 214. (2) Contract 
held not illegal and incapable of rat- 
ification on ground that price named 
in it was in excess of appropriation. 
Twombly vy. Selectmen of Billerica, 
supra. 


45. Pierce v. Greenfield, 52 A. 765, 
96 Me. 350; Wolcott v. Strout, 19 Me. 
132; Wheeler vy. Alton, 38 A. 208, 68 
N.H. 477; McAleer v. Angell, 36 A. 
588, 19 R.I. 688. 


46. Contoocook Fire Precinct v. 
Hopkinton, 53 A. 797, 71 N.H. 574; 
Vernon Tp. v. United Natural Gas 
Co., 44 Pa.Co. 188. 


_ [a]. Lighting contract.—Rule that 
inhabitants of municipal corporation 
may ratify unauthorized acts of 
agents and officers within corporate 
powers had no application to case of 
persons who had no authority from 
and were not agents of town, but 
contracted with power company for 
electric lights. Van Buren Light & 
Power Co. v. Inhabitants of Van Bur- 
en, 100 A. 371, 116 Me. 119. 


47. Town of Eau Galle v. Town of 
Waterville, (Wis.) 241 kw. St. 


{a] Negotiations of commission- 
ers respecting maintenance of high- 
ways. Town of Eau Galle v. Town 
of Waterville, (Wis.) 241 N.W. 377. 


[b] Charter of light company.— 
At an annual town meeting held sub- 
sequently to the execution of an un- 
authorized charter with light com- 
pany, in the warrant for the meeting 
an article “to transact all other busi- 
ness” was insufficient to support a 
note of ratification of such contract. 
Van Buren Light & Power Co. v. In- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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called for the purpose,‘® or by acceptance of a re- 
port of an unauthorized contract,+® or by direction 
to bring suit thereon,®® or by auditing and allow- 
ing claims,°* or by acceptance of benefits,°? 6r some- 
As a general rule, 
however, acceptance and retention of the benefits 
derived from a void contract confers no right of ac- 
tion on the other party thereto, even to the extent 
No action taken by the 
town without full knowledge of the essential facts 
relating to the contract can constitute a ratification » 


times by mere acquiescence.®3 


of the benefits retained.®4 


thereof.*5 


[§ 168] 6. Performance or Breach, Rescission, and 
In accordance with general rules,°7 
where no time is specified for the completion of the 


Discharge.*é 


habitants of Van Buren, 109 A. 3, 118 
Me. 458. 


48. Twombly v. Selectmen of Bil- 
lerica, 159 N.E. 630, 262 Mass. 214; 
Seward v. Revere Water Co., 87.N.E. 
749, 201 Mass. 453. 


49. Burlington v. New Haven, etc., 
Co., 26 Conn. 51; Arlington v. Peirce, 
122 Mass. 270. 


[a] Borro of money by 
town’s agent held ratified by town, 
where report of officers showing 
transaction was ‘‘accepted” at town 
meeting. Inhabitants of Argyle v. 
Eastern Trust & Banking Co., 134 A. 
164, 125 Me. 370. 


[b] Tease.—Town meeting’s pass- 
ing without action article in warrant 
concerning leasing town hall held 
tacit acceptance of lease by Select- 
men authorized at previous town 
meeting. Town of Meredith v. Ful- 
lerton, 139 A. 359, 83 N.H. 124. 


[c] Approval by the town of erec- 
tion of a bridge on certain abutments 
does not constitute ratification of an 
unauthorized contract for purchase 
of the abutments. Hubbard v. Wil- 
liamstown, 29 N.W. 393, 66 Wis. 551. 


50. Rocky Hill v. Hollister, 22 A. 
290, 59 Conn. 484; Melrose v. Hiland, 
39 N.H. 1031, 163 Mass. 3038; Con- 
toocook Fire Precinct v. Hopkinton, 
53 A. 797, 71 N.H. 574. 


51. Reed v. Monticello Tp., 205 N. 
W. 258, 164 Minn. 358 (payment for 
road work); Town of New Haven v. 
Weston, 86 A. 996, 87 Vt. 7, 46 L.R.A. 
N.S. 921 (issuance of orders in lieu 
of unauthorized interest bearing re- 
ceipt). 

52. Rubatt v. Wakefield Tp., 215 
N.W. 38, 239 Mich. 586 (reasonable 
value of material, money, or expendi- 
tures for town hall). 


[al Acceptance of rent.—Where 
assignee of lease from a town of a 
public lot drawn to the support of the 
gospel, and his administratrix and 
administrator for a number of years 
paid to the town the rent of the lot, 
the town’s acceptance and retention 
of the rent was not only a recognition 
by the town of his possession under 
the lease, but also of the several suc- 
cessive assignments of the lease re- 
corded in its clerk’s office. Holton v. 
Hassam, 111 A. 389, 94 Vt. 324. See 
also supra notes § 166. 


53. Bruce -v. Dickey, 6 N.E. 435, 
116 Ill. 527; Contoocook Fire Pre- 
cinct v. Hopkinton, 53 A. 797, 71 N. 
H. 574; Mt. Holly v. Buswell, 45 Vt. 
354; Town of Eau Galle v. Town of 
Waterville, (Wis.) 241 N.W. 377. 

[a] Maintenance of highway for 
55 years by towns pursuant to com- 
missioners’ agreement held complete 
ratification of commissioners’ act. 
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contract, it must be performed within a reasonable 
If the object of the contract is not unlaw- 
ful, a breach will not be excused because, through 
unforeseen circumstances, performance has become 
burdensome or impossible;®® and a contractor who 
abandons his contract for that reason will be liable 
for the cost of performance by the town;® but the 
town is bound to take all proper measures to diminish 
In making payment under construction 
contracts, the town must comply with statutory re- 
quirements for the protection of lien claimants,*®? 


but to impose liability for failure in this regard, 
the claimant must bring himself within the statute.® 


Town of Hau Galle v. Town of Wa- 
terville, (Wis.) 241 N.W. 377. 


54 Austin Mfg. Co. v. Smithfield 
Tp., 52 N.E. 1011, ‘21 Ind.App. 609; 
Salt Creek Tp. v. King Iron Bridge, 
ete:,, Co., °33 PP. 7303, 51. Kan.. 520: 
Pierce v. Greenfield, 52 A. 765, 96 Me. 
aA8 In.re Versailles Tp., 23 Pa.Dist. 


[a] Use of bridge abutments.— 
Where the contract for the purchase 
of certain bridge abutments, by the 
Supervisors of a town is void, and 
the town builds a bridge upon the 
abutments, it does not thereby ratify 
the void contract. 


See also notes supra § 166. 


55. Twombly v. Selecimen of Bil- 
lerica, 159 N.E. 630, 262 Mass. 214; 
Meader v. Inhabitants of Town of 
West Newbury, 152 N.E. 315, 256 
Mass. 37; Brown v. Melrose, 30 N.E. 
87, 155 Mass. 587; Dickinson v. Con- 
way, 12 Allen (Mass.) 487; Town of 
Eau Galle v. Town of Waterville, 
(Wis.) 241 N.W. 3877. 


[a] Town vote at special meeting 
held not ratification of unauthorized 
contract with selectmen to pay for 
use of automobile. Meader v. In- 
habitants of Town of West Newbury, 
152 N.E. 315, 256 Mass. 37. 


[b] Purchase of road machinery. 
—(1) Ratification of a contract by 
supervisors to purchase a road scrap- 
er by a township cannot be establish- 
ed. by proof that later supervisors 
who had no knowledge of the agree- 
ment, had used the machine, had 
made inquiries as to a note that had 
been given to secure the purchase 
money, and thatsthe township audi- 
tors had reported such a note as an 
outstanding debt of the defendant 
township. Rice v. Lake Tp., 40 Pa. 
Super. 337. (2) Township supervis- 
ors purchased a road machine with- 
out authorization by the township 
electors. A controversy arose as to 
the liability of the township therefor, 
and at an annual township meeting a 
resolution was adopted instructing 
the supervisors to settle for the ma- 
chine at a figure at which it was sup- 
posed a compromise had been offer- 
ed. Held, that such action did not 
constitute a ratification of the unau- 
thorized act of the supervisors in 
purchasing the machine, since under 
mistake of fact and simply to effect 
a compromise. Austin Mfg. Co. v. 
Twin Brooks Tp., 91 N.W. 470, 16 S. 
aD RNS ADE 


56. Compare Counties §§ 251, 253; 
Municipal Corporations §§ 2239-2244, 
2245-2246. 

57. See Contracts § 776. 

58. Mason v. Town of Andrews, 
133 S.E. 402, 192 N.C. 135. 


Hubbard v. Wil-' 
| liamstown, 29 N.W. 398, 66 Wis. 551. 


Contracts between towns for the maintenance of 
bridges over a river separating them are discharged 
by the division of the towns concerned.®4 


[a] Contract for a complete audit 
of books of town, with no specified 
time for completion of work, must be 
performed within reasonable time. 
Mason vy. Town of Andrews, 133 S.H. 
402, 192 N.C. 135. ; 


[b] Mistakes and inaccuracies in 
audit of town books done under con- 
tract for complete audit go to value 
thereof, and are not considered only 
as circumstance as to amount of time 
devoted to work, Mason vy. Town of 
Andrews, 133 S.E. 402, 192 N.C. 135. 


59. Rowe v. Town of Peabody, 93 
N.E. 604, 207 Mass. 226. 


[a] Tunnel construction as affect- 
ed by subsoil.—Contractors having 
absolutely agreed to construct a tun- 
nel for a town, though warned that 
there might be difficulties in con- 
struction on account of the character 
of the subsoil, cannot excuse non- 
performance because the nature of 
the subsoil, as afterwards ascertain- 
ed, made performance practically im- 
possible or impracticable without dis- 


proportionate expense. Rowe v. 
Town of Peabody, 93 N.E. 604, 207 
Mass. 226. 
60. Rowe v. Town of Peabody, su- 
pra. 
61. Rowe v. Town of Peabody, su- 
pra. 


62. State v. Puckett, 123 N.E. 650, 
70 Ind.App. 591. 


) 
[a] Duty to withhold payment.— 
The statute requiring public officers 
and boards contracting for public im- 
provements to withhold full payment 
until subcontractors or laborers have 
been paid, and requiring such claims 
to be filed within thirty days after 
the completion of the work, confers 
no right of action on any one unless 
the public officer wrongfully fails to 
withhold money due the contractor 
which should have been applied to 
claimis previously filed. State v. 
Hiviceneyt 123 N.E. 650, 70 Ind.App. 
91. 


63. Brockway-Smith Corporation 
v. Robert A. Doyle Co., 135 N.E. 136, 
241 Mass. 266. 


[a] Filing statements.—The stat- 
ute requiring that, in order to obtain 
the benefit of security taken by a 
town to pay for labor and material 
furnisned on a public building, a 
sworn statement of the claim shall 
be filed in the town clerk’s office 
within sixty days, must be strictly 
complied with, and one whose state- 
ment was not sworn to, and was de- 
livered to the selectmen and not filed 
with the town clerk, had no lien on 
the security. Brockway-Smith Cor- 
poration v. Robert A. Doyle Co., 135: 
N.E. 136, 241 Mass. 266. 


64 Pembroke v. Duxbury, 1 Pick. 
(Mass.) 199. 
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Right to additional compensation depends on the 
contract,*®> but the contractor, if put to additional 
expense because of the town’s misrepresentations, al- 
though innocently made, may recover them from the 


town.®® 


Waiver of terms and specifications. 
power to waive terms and specifications in contracts 
which they had original authority to make.®* De- 
partures from the specifications of a contract may 
be waived,*® as may a requirement that claims for 
extras be accompanied by written orders from speci- 


fied officials. ®® 
Rescission. 


65. Costa v. Cranford Tp. in Union 
County, 68 A. 160, 75 N.J.Law 542. 


[a] Sewer construction.—A con- 
tractor agreed with a township to 
lay a sewer pipe of certain dimen- 
sions at a fixed depth in a locality 
supposed to be free from rock, at a 
certain price per foot, no extra com- 
pensation to be allowed for tunneling. 
The contract also provided for a 
change in the route, any increase in 
the amount of work to be paid for at 
the established price. A change was 
made whereby the depth of the trench 
was increased and the work of exca- 
vation was largely through rock. In 
an action for extra compensation, the 
court was requested to find that 
plaintiff could recover for the addi- 
tional work, no price being mentioned 
in the contract applicable to the 
change, and the request was refused. 
Held not error. Costa v. Cranford 
Tp. in Union County, 68 A. 160, 75 N. 
J. Law 542. 


66. E. & FF. Construction Co. v. 
Town of Stamford, 158 A. 551, 114 
Conn. 250. 


[a] Contract for rock excavation. 
—Contractor, modifying original bid 
by agreement to make necessary rock 
excavation without additional cost, 
could recover additional expense in- 
curred due to town’s misrepresenta- 
tion of character of subsoil though 
misrepresentations were innocently 
made. -E. & F. Construction Co. v. 
Town of Stamford, 158 A. 551, 114 
Conn. 250. 


67. Colby v. Franklin, 15 Wis. 311. 


[a] Evidence held insufficient to 
show that a town waived perform- 
ance of a contract to construct a 
tunnel. Rowe v. Town of Peabody, 
93 N.E. 604, 207 Mass. 226. 


68. Colby v. Franklin, 15 Wis. 
Shue 
69. Riverside Tp. v. Stewart, 211 


F. 873, 128 C.C.A. 251. 


70. Rowe v. Town of Peabody, 93 
N.E. 604, 207 Mass. 226. 


71. Town of Meredith v. Fuller- 
ton, 1389 A. 359, 83 N.H. 124, 


[a] Agreement not to grant li- 
cense.—Town may have lease of its 
hall with agreement not to grant li- 
cense for moving picture show to any 
other than lessee canceled but recov- 
ery thereunder is not allowable. 
Town of Meredith v. Fullerton, 139 
A: 359, 83) N.H.. 124. 


72. Dreese v. Beaver Tp. Suprs., 24 
Pa.Dist. 586. 


73. Seward v. Revere Water Co., 
87 N.E. 749, 201 Mass. 453. 


Contracts are subject to rescission by 
mutual consent,’° or for illegality, and if the con- 
tract is invalid, the town will not be estopped to re- 
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seind it.72. The right of rescission can be exercised 
only by the town itself or authorized officials,“? 
and not by mere citizens and taxpayer 


[§ 169] C. Liabilities—1. In General.’* 


g.74 


There 


being no common-law liability on the part of towns, 


Officers have 


tion expenses,7® 


liability may be imposed only by contract legally en- 
tered into, or by statute,7® or by local ordinance.*? 


[§ 170] 2. Town Expenses and Charges. 
the liabilities imposed on towns or townships, by stat- 
ute expressly or impliedly, are its liabilities for elec- 
officers’ fees,7® support of insane 


Among 


persons,®® -paupers,®! and prisoners,®? medical serv- 


the payment of 
tions within the 


74. Seward v. Revere Water Co., 
supra. 
75. Compare Counties §§ 264-271; 


Municipal Corporations §§ 2260-2266. 


76. Shirts v. Noblesville Tp., 24 
N.E. 169, 122 Ind. 580; Coyne v. Town 
of Greenburgh, 182 N.Y.S. 230, 110 
Misc. 598 [rev 185 N.Y.S. 670, 194 
App.Div. 861, mod 135 N.E. 893, 233 
N.Y. 503]; Cross Tp., Kay County, 
v. Wallace, 157 P. 898, 57 Okl. 726. 


[a] Showing that labor was bene- 
ficial is not sufficient. Cross Tp., 
Kay County, v. Wallace, 157 P. 898, 57 
Okl. 726. . 


77. Cochran v. Camden, 15 Mass. 
296 (salary of minister settled by 
town). 


78. Center Tp. v. Gilmore, 3_P. 
291, 31 Kan. 675; North Towanda v. 
Bradford County, 2 Pa.Dist. 517. 


[a] Ballots used by a town and 
ordered by its clerk under the stat- 
ute. Town was liable to the printer 
therefor. Fahey v. Bloomington, 109 
N.E. 292, 268 Ill. 386. 


[b] Compensation of judges and 
clerks.——Where a township election 
was held in a township containing a 
city that had adopted the city elec- 
tion act, the township was liable for 
the pay of the judges and clerks, but 
the township was not liable for the 
compensation of judges and clerks 
when township officers were elected 
at a city election, the city being re- 
quired to pay for their services un- 
der such circumstances, by the stat- 
as pees v. Prince, 95 N.E. 40, 250 


[c] Rent, printing, etc.—Where 
township election was held in a town- 
ship containing a city that had adopt- 
ed the city election act, the township 
was not liable for the rent of places 
to hold the election, or for printing 
and miscellaneous expenses, such ex- 
penses being payable by the city. 
peas v. Prince, 95 N.E. 40, 250 I11. 


_[d]. The city election act is not 
violative of the constitution prohib- 
iting the imposition of taxes on a mu- 
nicipal corporation, except by its cor- 
porate authorities and for corporate 
purposes, in that expenses incurred 
by election commissioners in a town- 
ship election are iniposed on the 
township. Bolles v. Prince, 95 N.E. 
40, 250 Ill. 36. 


[e] Special elections.—Under stat- 
ute, expenses of a special election 
for township aid in building a rail- 
road must_be paid by the township. 
Board of Com’rs of Du Bois County 
v. Johnson, 108 N.E. 965, 59 Ind.App. 


ices,’ damage from fire,8* or from dogs,®® and for 


judgments against officers in ac- 
scope of their authority,®* but a 


112. 


79. People v. Clinton, 51 N.Y.S. 
115, 28 App.Div. 478. 


80. See Insane Persons § 373. 
81. See Paupers § 205. s 
[a] Question as to which of three 


towns is liable for the support of a 
pauper cannot be submitted to arbi- 
tration by a selectman from each of 
the three towns. Haddam v. Hast 
Lyme, 5. A. 868, 54 Conn. 34. 


[b] ‘Town of legal residence is not 
liable for support of a boy committed 
to the reform school from another 
town under a void process. Lewiston 
v. Fairfield, 47 Me. 481. 


82. Norwich v. Hyde, 7 Conn. 529; 
Jay v. Gray, 57 Me. 345. See State 
v. Hollis, 59 N.H. 390. See also Pris- 
ons §§ 110, 111. 


ayes Wilkinson v. Albany, 28 N. 


84. Hutchins v. Inhabitants 
Penobscot, 113 A. 618, 120 Me. 281. 


[a] Negligence of selectmen.—(1) 
The statute rendering a town liable 
for damages for negligence of se- 
lectmen of town in performance of 
duties as fire wardens, relates only 
to a fire in the woods when generally 
ravaging property or threatening 
havoc, regardless of whether the fire 
originated by design or accident, by 
right or by wrong, which fire has 
been discovered by the selectmen. 
Hutchins v. Inhabitants of Penob- 
scot, 173. Aj (618, 420) Mies 237 aig) 
The statute rendering town liable for 
negligence of selectmen in perform- 
ance of their duties as fire wardens, 
the knowledge of one selectman of 
existence of a fire is equivalent to 
knowledge by all within the same ju- 
risdiction, and, where such selectman 
is negligent and does not take proper 
steps to put out the fire, the town 
is liable for damage resulting from 
such negligence. Hutchins y. Inhab- 
itants of Penobscot, supra. 


of 


ae Wilton v. Weston, 48 Conn. 
[a] Amount recoverable.—The 


town may recover from the parties 
ultimately liable only the actual 
amount due and_not necessarily 
amount paid out. Wilton v. Weston, 
48 Conn. 325. 


86. People v. Little Valley Bd. of 
Auditors, 75 N.Y. 316 (holding, how- 
ever, that a statute declaring that 
judgments “against town officers, in 
actions prosecuted by or against 
them in their name of office, shall be 
a town charge,” includes only judg- 
ments against officers for actions 
within the scope of their authority). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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claim for the value of improvements on termination 
of a town lease has been held not properly charge- 
If the statute merely 
grants authority to assume a certain liability, lia- 
bility is not imposed until in fact assumed.’ 
if the statute imposes the debts of a town board 
on its successor, a promise will be implied from the 
The town is liable for money paid 
to.its use by a party secondarily liable.°® The town 
is also liable for expenses and charges incurred by 
officials acting within the scope of their authority, 
including costs and attorney’s fees in suits by and 
against the town,°? under a properly authorized 
employment.®* A town is not liable for money paid 


able against the town.87 


duty to pay.®® 


87. Sammis v. Town of Hunting- 
ton, 171 N.Y.S. 965, 104 Misc. 7 [aff 
174 N.Y.S. 610, 186 App.Div. 463]. 


88. Inhabitants of Town of Dan- 
vers v. Inhabitants of Town of Mid- 
dleton, 140 N.E. 430, 246 Mass. 112; 
Langdon v. Chartiers Tp., 18 A. 930, 
131 Pa. 77; Chartiers Tp. v. Langdon, 
7 A. 84, 114 Pa. 541; In re Abolish- 
ae of School Dists., 65 A. 302, 27 R.I. 


[a] Expense of conduits.—The 
statute authorizing the town of Mid- 
dleton to obtain water supply from 
eertain ponds from which town of 
Danvers was obtaining water, which 
it supplied to its own inhabitants and 
those of Middleton, and providing 
that, when new conduit is built con- 
necting such ponds, Middleton shall 
pay one-quarter of the expense, 
though accepted by Middleton, does 
not impose liability for part of ex- 
pense of new conduit built by Dan- 
vers as part of its system, where 
Middleton has never constructed any 
system of its own. Inhabitants of 
Town of Danvers v. Inhabitants of 
Town of Middleton, 140 N.E. 430, 246 
Mass. 112. 


89. Little v. Union Tp. Committee, 
40 N.J.Law 397 (obligations of ex- 
tinguished road board transferred to 
township committee). 


90. People v. Porter, etc., Tps., 18 
Mich. 101. 


[a] Payments for principal or in- 
terest made by county on bonds is- 
sued by county and lent to towns for 
purpose of aiding enlistments were 
properly chargeable to towns instead 
of counties, the latter being only sec- 
ondarily liable. People v. Porter, 
etc., Tps., 18 Mich. 101. 


91. Nelson v. Milford, 7 Pick. 
(Mass.) 18 (refund to assessors of 
money paid out by them in refunding 
to taxpayers amounts collected under 
invalid assessment). 


[a] Repairs.—Where a bill for re- 
pairs to bicycles of policemen was 
regularly presented and allowed by 
the town council in the ordinary 
course of business, the town was lia- 
ple therefor. Bagley v. Lee, 83 A. 
852, 34 R.I. 358. 


[b] Vaccination for smallpox held 
properly chargeable to town where 
performed by physician on select- 
men’s request. Wilkinson v. Albany, 
28. N-H. 9: 


92. Wells v. Whittaker, 4 Ill.App. 
381; Bancroft v. Lynnfield, 18 Pick. 
(Mass.) 566, 29 Am.D. 623; Sage v. 
Broderick, 248 N.Y.S. 319, 139 Misc. 
S489 

93. Shirts v. Noblesville Tp., 24 N. 
E. 169, 122 Ind. 580; People vy. Wood, 
12 N.Y.S. 436, 59 Hun 616. 


fa] Resolution to compensate at- 
torneys who should prosecute a crim- 
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authority.®® 
But 


inal action for the town, and prior 
allowance of attorney’s fees, held in- 
sufficient to constitute employment of 
attorney who in reliance thereon had 
prosecuted certain criminal cases for 


sits town. People v. Wood, 12 N.Y.S. 
[b] Services rendered at request 


of county commissioners but without 
employment from the township au- 
thorities, in a proceeding by a rail- 
road company against the county au- 
ditor to compel him to place taxes on 
the tax duplicate, were not charge- 
able against the town. Shirts v. 
Poca Tp., 24 N.E. 169, 122 Ind. 


94 Estey v. Westminster, 97 
Mass. 324 (voluntary payments to 
procure soldiers for town quota). 


95. Steinback v. State, 38 Ind. 


483; Haliburton y. Frankfort, 14 
Mass. 214; Wilkinson v. Albany, 28 
N.H. 9; Spafford v. Norwich, 42 A. 


STOLEN E.'s 1.8. 


_ [a] Medical services at. unauthor- 
ized request of selectmen for family 
not paupers, created no liability on 
the part of the town. Wilkinson v. 
Albany, 28 N.H. 9. 


[b] Overdrafts on individual ac- 
count of township trustee to replace 
misapplied public funds could not be 
recovered from township by bank. 
Steinback v. State, 38 Ind. 483. 


[c] Reimbursement for cattle fur- 
nished public enemy at unauthorized 
request of selectmen, to prevent ex- 
ecution of threats of violence against 
the town, could not be had. Halibur- 
ton v. Frankfort, 14 Mass. 214. 


[d] Reward for arrest and convic- 
tion of person unlawfully removing 
a body from a grave within the town, 
offered by selectmen without author- 
ity, created no obligation on the part 
of the town. Spafford v. Norwich, 42 
AL tOUO TL VE. TS. 


96. Rockefeller v. Taylor, 74 N.Y. 
S. 812, 69 App.Div. 176. 


[a] Expenses incurred by asses- 
sors and their employees in assum- 
ing defense, without direction of 
town board, of proceedings to review 
exorbitant assessments placed by 
them on taxpayers’ property, may not 
be recovered against the town. 
Rockefeller vy. Taylor, 74 N.Y.S. 812, 
69 App.Div. 176. 


97. State v. Mills, 
142 Ind. 569. 


[a] Office rental paid by township 
trustees compensated at a per diem 
rate of two dollars for each day 
necessarily employed, and who are 
not required to keep their offices open 
continuously is not chargeable to the 
town. State v. Mills, 41 N.E. 1026, 
142 Ind. 569. 


98. Kerlin y. Reynolds, 36 


41 N.E. 1026, 


N.E. 
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out in its behalf by mere volunteers for objects for 
which the town could not lawfully have paid,®? even 
though requested by officials acting beyond their 
Nor is the town liable for expenses 
of officials beyond their authority,9® or not reason- 
ably necessary for the discharge of their duties ;°* 
where the township functions in two capacities, 
such as a civil township and a school township, the 
township is not liable in one capacity for expenses 
properly chargeable to it in the other.’ 


[§ 171] 3. Torts®°°—a. Governmental Functions. 
While some courts have held that townships are 
liable for the negligence of their agents and employees 
in the same manner as individuals, the general rule 


693, 41 N.E. 827, 142 Ind. 460; Har- 
rison Tp. v. McGregor, 67 Ind. 380; 
Utica Tp. v. Miller, 62 Ind. 230. 


[a] Civil township and _ school 
township are two distinct corpora- 
tions, each having its own rights and 
being subject to its own liabilities. 
Utica Tp. v. Miller, 62 Ind. 230. 


[b] Common school teacher’s sal- 
ary, under contract made by town- 
ship trustee though in name of civil 
township, held not chargeable there- 
By Harrison Tp. v. McGregor, 67 Ind. 


[ec] Services in reference to town- 
ship library, to be performed by 
township trustee, held to be in his 
capacity as school trustee, and not a 
service for which the urban popula- 
tion of the township may be taxed. 
Kerlin v. Reynolds, 36 N.E. 693, 41 
N.E. 827, 142 Ind. 460. 


{d] Expenditures for blanks, rec- 
ords, fuel, rent, attorney’s fees, ete., 
made by a township trustee, are not 
expenses in which the urban and 
suburban population of a townsbip 
are interested in common, and do not 
constitute a charge against the town- 
ship fund. Kerlin v. Reynolds, 36 N. 
E. 6938, 41 N.E. 827, 142 Ind. 460. 


99. Compare Counties §§ 272-276; 
Municipal Corporations §§ 1700-2080. 


Actions for torts see § 269 et seq 
passim. 


Injuries from defects or obstruc- 
tions: 


In highway see Highways § 440. 
On bridge see Bridges § 62 et seq. 


1. Kriebel vy. Worcester Tp., 98 A. 
686, 253 Pa. 452. See Wolf v. Boettch- 
er, 64 Ill. 316 (a town liable, on the 
same principles as an _ individual 
plaintiff, for the levy upon and sale 
of goods of the wrong person under 
an execution). 


“A township, it is true, has not 
general corporate capacity but it has 
certain responsibilities and obliga- 
tions with respect to which it is com- 
petent to contract and act. And with- 
in the circumference of these obliga- 
tions it is liable for the conduct of 
its officers and employees.” Mos- 
toller vy. Somerset Tp., 67 Pa.Super. 
400, 406. 


[a] Roadmaster appointed under 
statute, and subject at all times to 
direction and control of supervisors, 
is a township officer or employee. 


Kriebel v. Worcester Tp., 98 A. 686, 
253 Pa. 452. A 

[b] Independent contractors.— 
Contractor employed by township, 


under supervision of township en- 
gineers, to excavate street, held not 
an independent contractor and was 
not liable for cave-in after comple- 
tion of work. Herrington v. Booth & 
Flinn, 97 A. 178, 252 Pa.- 70. 


174 [68 C.J] 


is that a town or township in its character as a polit- 
ical subdivision,? unless a cause of action is express- 
ly given by statute, is not liable to private individuals 
for injuries through acts in the performance of pub- 
lie or governmental functions or duties,? such as 


[ec] Setting fires——A township is 
liable for the negligence of its em- 
ployees in permitting a traction en- 
gine to emit sparks so as to burn 
property. Ranck v. Robeson Tp., 73 
Pa.Super. 290; Mostoller v. Somer- 
set Tp., 67 Pa.Super. 400. 


2. See supra § 4. 


3. Waugh v. Prince, 115 A. 612, 
121 Me. 67; Stanley v. Inhabitants 
of Town of Sangerville, 109 A. 189, 
119 Me. 26, 9 A.L.R. 348; Mains v. 
Ft. Fairfield, 59 A. 87, 99 Me. 177; 
Cassidy v. City of St. Joseph, 152 8. 
W. 306, 247 Mo. 197; Gates v. Town 
of Milan, 80 A. 39, 76 N.H. 135, 35 
L.R.A.N.S. 599; Doolittle v. Town of 
Walpole, 38: A. 19, 67 N.H. 554; Jones 
v. Town of Clarkson, 223 N.Y.S. 611, 
130 Misc. 57, 


“The officers who. carry out such 
functions have a duty fixed by legis- 
lative act, and a town cannot control 
such officers in the performance of 
their duties, and therefore, in so far 
as such duties are concerned, the rule 
of respondeat superior does not ap- 
ply as between town and officers.” 
Augustine v. Town of Brant, 227 N. 
¥.S. 305,307, 131 Misc. 555 [rev .230 
N.Y.S. 43, 224 App.Div. 290 (rev 163 
N.E. .732, 249 N.Y. 198, rearg den 166 
N.E. 315, 250 N.Y. 537),]. 


4. Creier v. Town of Fitzwilliam, 
83 A. 128, 76 N.H. 382; Augustine v. 
Town of Brant, 163 N.E. 732, 249 N.Y. 
oe den 166 N.H. 315, 250 N.Y. 

ale 


[a] Destruction of infected bed- 
ding.—In absence of a statute, a town 
is not liable for bedding destroyed by 
member of its board of health, acting 
as a public officer under legislative 
authority. Creier v. Town of Fitz- 
william, 83 A. 128, 76 N.H. 382. 


{[b] Parks.—Town held not ex- 
empt from liability for negligence 
causing death in park, on ground that 
maintenance of town park was ex- 
ercise of a governmental function, 
notwithstanding that establishment 
of a park may incidentally benefit the 
public health. Augustine vy. Town of 


Brant, 163 N.E. 732, 249 N.Y. 198 
{rearg den 166 N.HE. 315, 250 N.Y. 
537], 

5. Augustine v. Town of Brant, 
supra. 


6. Larrabee v. Peabody, 128 Mass. 
561; Cassidy v. City of St. Joseph, 
152 S.W. 306, 247 Mo..197; O’Brien v. 
Town of Derry, 60 A. 8438, 73. N.H. 198; 
Wakefield v. Newport, 62 N.H. 624; 
Plumbing Supply Co. v. Board of 
Education of Independent School 
Dist. of City of Canton, 142 N.W. 
1131, 32 S.D. 270 [mod 142 N.W. 260, 
32 S.D. 129]. 


[a] Well considered cases.—Moy- 
nihan v. Todd, 74 N.E. 367, 188 Mass. 
301; Hill v. Boston, 122 Mass. 344, 23 
Am.R. 332. 


[b] Defects or want of repair of 
public property.—Davis v. Inhabit- 
ants of Rockport, 100 N.E. 612, 213 
Mass. 279, 43 L.R.A.N.S. 1139; Hast- 
man v. Meredith, 36 N.H. 284, 72 Am, 
D. 302 (not liable for injury to voter 
at town-meetivg through defect in 
floor of town hall). , 


[ec] Trespassing animal on vacant 
lot.— Where the owner of a mule hired 
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it, and it broke out of the inclosure 
and wandered onto a vacant lot and 
was injured, the town was not liable; 
the injury not happening on a high- 
way. Garner v. East Point, 67 S.E. 
847, 7 Ga.App. 630. 


7. Hartwell v. 50 


New Milford, 


Conn, 522; Hurlburt v. Marsh, 1 Root 
(Conn.) 520. sd 
‘\ 
8. Conn.—Holly v. Lockwood, 1 
Conn. 180. 7 


Me.—Waugh v. Prince, 115 A. 612, 
121 Me. 67; Brown v. Vinalhaven, 65 
Me. 402, 20 Am.R. 709. 


Mich.—Hoek v. Allendale Tp., 126 
N.W. 987, 161 Mich. 571, 21 Ann.Cas. 
118; Davis v. Kalamazoo Tp., 1 Mich. 
N.P. 16. 


Mo.—Cassidy v. City of St. Joseph, 
152 S.W. 306, 247 Mo. 197. 


N.H.—Downes vy. Hopkinton, 40 A, 
433, 67 N.H. 456. 


N.Y.—Brothers v. Town of Leon, 
189 N.Y.S. 590, 198 App.Div. 144; 
Wells v. Chazy, 88 N.Y.S. 54, 95 App. 
Div. 618 (holding evidence insufficient 
to raise the question of the town’s lia- 
bility); Jones v. Town of Clarkson, 
223 N.Y.S. 611, 130 Misc. 57; Coyne 
v. Town of Greenburgh, 182 N.Y.S. 
230, 110 Misc. 598 [rev 185 N.Y.S. 670, 
194 App.Div. 861 (mod 135 N.H, 893, 
233 N.Y. 503)]. 


N.C.—Price v. Board of Road Trus- 
tees of Goldsboro Tp., 89 S.E. 1066, 
172 N.C. 84, L.R.A.1917A 992. 


Okl.— Howard v. Rose Tp., Payne 
County, 131 P. 6838, 87 Okl. 143; James 
v. Wellston Tp., 90 P. 100, 18 Okl. 56, 
13 L.R.A.N.S. 1219, 11 Ann.Cas. 938. 


R.I.— Briggs v. Allen, 52 A. 679, 24 
R.I. 80. 


[a] At common law a town was 
not liable for the negligent acts of its 
officers and agents, except in those 
cases where the officers or agents act- 
ed or failed to act under the authority 
of some statute. Brothers v. Town 


of Leon, 189 N.Y.S. 590, 198 App, 
Div. 144. 
[b] Attached goods.—Where the 


constable permitted goods under at- 
tachment to leave his possession, and 
the one im possession sold portions 
thereof, the attachment plaintiff 
could not recover as against the town, 
after the constable retook possession, 
the expense incurred in a suit to re- 
cover for loss resulting from such 
sales of the goods. Town of Lowell 
v. Stannard, 98 A. 925, 90 Vt. 443. 


[c] Highways.—(1) Townships 
are not liable for damages for neg- 
lect of public duty in failing to keep 
the highways in a safe and proper 
condition. James y. Wellston Tp., 90 
P. 100, 18 Okl. 56, 18 L.R:A.N.S, 1219, 
11 Ann.Cas. 988. (2) Damage from 
change of grade. Shoe v. Nether 
Providence Tp., 3 Pa.Super. 137, 39 
Wkly.N.C. 437. (3) A township improv- 
ing a public highway acts as an agent 
of the state, and is not liable to an 
employee injured by negligence of its 
officers. Fisher v. Delaware Tp., 
Wyandotte County, 125 P. 94, 87 Kan. 
674, 41 L.R.A.N.S. 1074, Ann.Cas. 
1914A 554. (4) <A surveyor of high- 
ways is a public officer, and not a 
town agent, so that the town is not 
liable for his acts. Lead Lined Iron 


en 


pertain to fire and police protection, protection of 
health, and administration of public charities,° or 
through omission or failure in the performance of 
such functions,® nor, those arising from the default’ 
or negligence® of its officers engaged in the dis- 


Pipe Co. v. Inhabitants of Wakefield, 
112 N.E. 287, 223 Mass. 485. (5) 
Negligence of the surveyor of high- 
ways, resulting in the obstruction of 
a culvert, held to be in his individual 
capacity and not as agent of the 
town. Lead Lined Iron Pipe Co. v. 
Inhabitants of Wakefield, supra. (6), 
‘A road commissioner is a public of- 
ficer, and not such an agent of a 
municipality that the municipality is 
liable to third persons, including em- 
ployees, for his negligent acts, unless 
it has assumed control and direction 
of the work and of the commissioner. 
Graffam v. Town of Poland, 99 A. 14, 
115 Me. 375. (7) A township is not 
liable for any tort of its highway 
commissioner in directing plaintiff to 
work as a highway land planted by a 
third person; so that there can be 
implied no obligation of the township 
to reimburse plaintiff for the conse- 
quence of any unwitting trespass so 
committed by him at the commission- 
er’s command. Hoek vy. Allendale Tp., 
126 N.W. 987, 161 Mich. 571, 21 Ann. 
Cas. 118. (8) A town is not liable for 
injury to property through the negli- 
gence of its highway agent in blow- 
ing up ice in a river, under the direc- 
tion of a selectman, for the purpose 
of draining water from a highway; 
his act being that of a public officer 
in the- performance of his duty. 
Wheeler v. Town of Gilsum, 62 A. 
597, 598, 73 N.H. 429, 3 L.R.A.N.S. 
135. (9) Under statute giving the 
highway agent of a town, under the 
direction of the selectmen, charge of 
the construction and repair of high- 
ways within the town, and empower- 
ing him .to employ men and teams, 
the highway agent and selectmen are 
“public officers’? of the state, and not 
private agents of the town, so far as 
their duties in connection with the 
construction and repair of highways 
are concerned. O’Brien v. Town of 
Derry, 60 A. 8438, 73 N.H. 198. (10) 
Where the plans for improvement of 
a highway required the traction com- 
pany’s tracks to be relocated within 
the limits of the highway on the 
northerly side thereof, and the con- 
tractor, without the county having 
proceeded under the statute to ac- 
quire land for a deviation from the 
existing highway, located the tracks 
on the property of an abutting owner, 
the contractor was a trespasser, but 
for his trespass the town was not 
liable. New Paltz, H. & P. Traction 
Co. v. Ulster County, 195 N.Y.S. 623, 
202 App.Div. 234, 


[ad] Streets.—Town held not liable 
for negligent handling of dynamite 
caps by one working under super- 
vision of superintendent of streets. 
Sherman v. Town of Swansea, 158 N. 
E, 800, 261 Mass. 407. 


[e] Sidewalks.—Langdon y. Char- 
tiers Tp., 18 A. 930, 131 Pa. 77 (no 
duty to maintain sidewalks was im- 
posed by statute). 


{[f] Gibel.—Neither the vote of the 
town accepting the report nor its vote 
to reimburse the selectmen for ex- 
penses of a lawsuit for libel can make 
the town liable for the illegal act of 
the town officers in using a libelous 
statement in a report to a town meet- 
ing. Waugh vy. Prince, 115 A. 612, 
121 Me. 67. 


{g] Injury to prisoner by being 
placed in unhealthy town lock-up. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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charge of such functions. 


instead of a public officer.+° 


Mains v. Ft. Fairfield, 59 A. 87, 99 Me. 
177; Doolittle v. Walpole, 38 A. 19, 
67 N-H. 554. 


[h] Torts in collection of taxes.— 
Alger y. Easton, 119 Mass. 77; Perley 
v. Georgetown, 7 Gray (Mass.) 464; 
Taylor v. Avon Tp., 41 N.W. 708, 73 
Mich. 604; Barker v. Vernon Tp., 30 
N.W. 175, 63 Mich. 516; Lorillard v. 
Monroe, 11 N.Y. 392, 62 Am.D. 120 
[aff 12 Barb. 161]. 


{i] Reason for rule.—The reason 
which exempts these public bodies 
from liability to private actions 
based upon neglect to perform a pub- 
lic duty does not apply to villages, 
boroughs, and cities, which accept 
special charters from the state. The 
grant of the corporate franchise in 
those cases is usually made only at 
the request of the citizens to be in- 
corporated, and it is justly assumed 
that it confers a valuable privilege, 
and which is held to be a considera- 
tion for the duties imposed by the 
charter. By those charters larger 
powers of self-government are con- 
ferred than those confided to towns 
or counties, larger privileges in the 
acquisition and control of corporate 
property, and special authority is giv- 
en them to make use of the public 
highways for the special and peculiar 
convenience of the citizens of the 
municipality in various modes not 
permissible elsewhere. These grants 
raise an implied promise on the part 
of the corporation to perform their 
corporate duties, and it inures to the 
benefit of every individual interested 
in its performance. Wilson v. Ulys- 
ses Tp. of Butler County, 101 N.W. 
986, 72 Neb. 807. 


“9. Lead Lined Iron Pipe Co. v. In- 
habitants of Wakefield, 112 N.H. 237, 
223 Mass. 485. 


10. Lead I.ined Iron Pipe Co. v. 
Inhabitants of Wakefield, supra. 


[a] Thus under a statute requir- 
ing the selectmen, in default of town 
action, to appoint a superintendent 
of streets who shall perform the du- 
ties and be subject to the liabilities 
of surveyors of highways, such a 
surveyor being a public officer, a 
vote of the town instructing the se- 
lectmen to employ a competent en- 
gineer as superintendent of streets, 
if not merely advisory, is void and 
does not make the superintendent a 
town agent instead of a public officer. 
Lead Lined Iron Pipe Co. vy. Inhabit- 
ants of Wakefield, 112 N.E. 237, 223 
Mass. 485. 


[b] Issuance of tax warrants.— 
Under some statutes, the selectmen in 
issuing the tax warrant to the col- 
Jector do not act as the agents of the 
town. It has no control over them in 
the performance of that duty, which 
is imposed upon them, and not upon 
the town, by the statute. The town 
has no more right to instruct the 
selectmen to issue or not to issue the 


A town is not liable for 
the wrongful acts of an officer who in committing 
such acts is acting not as an agent of the town but 
as a public officer;® and where the statute attaches 
the character of a public officer to an official ap- 
pointed by the selectmen, the town cannot by its 
instructions to the selectmen with reference to such 
appointment make the official an agent of the town 
If the officers act be- 
yond the seope of their governmental functions there 
can be no liability on the part of the town," although, 
of course, the officers may be personally liable.12 
However, this rule of exemption does not apply where 
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warrant, or to direct the collector 
how to execute the warrant, than it 
has to abate a tax. Spinney v. Town 
of Seabrook, 104 A. 248, 79 N.H. 34. 


11. Ducey v. Brunell, 145 N.E. 37, 
250 Mass, 114, 


12. Brothers v. Town of Leon, 189 
N.Y.S. 590, 198 App.Div. 144. 


See supra § 121 et seq; and gen- 
erally Officers § 327. 


{a] Filling ditch without author- 
ity.—Chase v. Middleton, 82 N.W. 612, 
123 Mich. 647. 


[b] Flooding lands.—An incorpo- 
rated town cannot be mulcted in dam- 
ages for unauthorized acts of its 
marshal or official in removing a fence 
and cutting a levee causing flooding 
of plaintiff’s lands in rainy seasons. 
Road Improvement Dist. No. 1 v. Mc- 
Alpin, 261 S.W. 325, 163 Ark. 602; 
Road Improvement Dist. No. 1 v. Mc- 
Alpin, 260 S.W. 428, 163 Ark. 602. 


13, Duggan v. Peabody, 73 N.E. 
206, 187 Mass. 349; Collins v. Green- 
field, 51 N.E. 454, 172 Mass. 78; Neff 
v. Wellesley, 20 N.H. 111, 148 Mass. 
487, 2.L.R.A. 500; Price v. Board of 
Road Trustees of Goldsboro Tp., 89 
eet 1066, 172: N.C. 84, L.R.A.1917A 


[a] Dynamite caps.—Where road 
employees of township, taking refuge 
from storm in a barn, left dynamite 
caps in reach of children, one of 
whom was injured while handling 
them, the township was not liable. 
Price v. Board of Road Trustees of 
Goldsboro Tp., 89 S.E. 1066, 172 N.C. 
84, L.R.A.1917A 992. 


[b] Operation of automobile am- 
bulance by town selectmen, pursuant 
to vote to carry its inhabitants to 
hospitals outside the town when oc- 
casion required, held not incidental to 
the power of the town or sanctioned 
by long-established usage to subject 
the town to liability for injuries 
caused by such ambulance, the case 
not falling within the rule holding a 
municipality responsible for injuries 
in work undertaken under the law in- 
cidentally and in part for profit. 
Ducey v. Inhabitants of Town of 
Webster, 130 N.H. 53, 237 Mass. 497. 


14. See supra text and note 3 et 
seq. } 
15. See statutory provisions. 


16. Mass.—Canning vy. Williams- 
town, 1 Cush. 451. 


Mich.—Smith v. Jones, 99 N.W. 742, 
136 Mich. 532. 


N.Y.—Shaw v. Potsdam, 42 N.Y.S. 
779, 11 App.Div. 508. 


Vt.—Middlebury Bank v. Rutland, 
33 Vt. 414. 


Wis.—McHugh v. Minocqua, 78 N. 
W. 478, 102, Wis. 291. 


[a] Under Vermont statute, mak- 


[63 C.J.] 175 


the township is engaged in an enterprise incidental- 
ly for a publie purpose but in part for profit. 


Statutory liability. Where the general rule above 
stated** has been changed by statute,t®> a town may 
be held liable for its negligence,!® or that of its em- 
ployees,*? to the extent that such liability has been 
created. And where a statute makes a town liable 
for its negligence, the character of the duty under- 
taken by the town, its special advantage derived 
therefrom, and its voluntary or involuntary perform- 
ance of the work are not material on the question of 
its lability for negligent acts.1§ 


ing towns liable for default or neg- 
lect of officers, (1) they have been held 
liable for negligence of clerk in fail- 
ing to keep a proper index to records 
(Hunter v. Windsor, 24 Vt. 327), (2) 
and for failure to disclose upon in- 
quiry an encumbrance of record of 
which he had knowledge (Jarvis v. 
Barnard, 30 Vt. 492; Lyman v. Wind- 
sor, 24 Vt. 575); (3) but they have 
been held not liable for failure of 
clerk to index a record, where plain- 
tiff was not. misled by such failure 
(Lyman v. Edgerton, 29 Vt. 305, 70 
Am.D. 415), (4) or for mere state- 
ments and representations of the 
clerk respecting the records (Ly- 
man v. Edgerton, supra). (5) It is 
not necessary to sue the officer first 
(McGregor v. Walden, 14 Vt. 450), (6) 
but a defense available to the officer 
is also available to the town (Beech 
v. Canaan, 14 Vt. 485). 


[b] Smallpox.—The statute im- 
poses no duty upon the town as such, 
when persons are infected with 
smallpox, to be performed by the 
selectmen, and for default in which 
the town is to be liable. White v. 
Marshfield, 48 Vt. 20 (insufficient care 
of smallpox patient). 


17. See cases infra this note. . 


[a] Motor truck operator.—Town 
is liable under statute for negligence 
of employee operating motor truck 
in connection with duty imposed on 
town. Jones v. Town of Clarkson, 223 
N.Y.S. 611, 130 Mise. 57. 


[b] Constables.—(1) Where, in 
an action against a town and its con- 
stable for his default in attachment 
proceedings under statute, a joint 
judgment is rendered, the town’s lia- 
bility can be no greater than that 
of the constable for his neglect. 
Town of Lowell v. Stannard, 98 A. 
925, 90 Vt. 443. (2) The mere fact 
that a constable after having taken 
receipts for the goods took actual 
possession of the goods remaining, 
releasing the receiptor from further 
liability, was not such neglect or de- 
fault as to render the town liable. 
Town of Lowell v. Stannard, supra. 
(3) Where the constable on direc- 
tion of plaintiff’s attorney withdrew 
attachment and surrendered property 
to the debtor, and new attachment 
issued by lodging copies in the clerk’s 
office, such conduct was not neglect 
nor default making the town liable, 
since the plaintiff was not damnified 
thereby, where debtor was adjudged a 
bankrupt and the attached property 
passed unimpaired into the hands of 
the trustee in bankruptcy. Town of 
Lowell v. Stannard, supra. (4) The 
liability of a town for the defauits 
of its constable in attachment suit 
extends so long as his duty as an at- 
taching officer continues, and such 
duty did not cease when his term as 
constable expired. Town of Lowell 
vy. Stannard, supra. 


18. Gates v. Town of Milan, 8 A. 
39, 76 N.H. 135, 35 L.R.A.N.S, 599. 
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[§ 172] b. Corporate Capacity. In its corporate 
capacity, however, under its power to assume spe- 


cial duties and to engage in enterprises not necessary - 


to governmental purposes,?® the liability of the town 
for the proper conduct of such duties or enterprises, 
is measured by the general laws under the same con- 
ditions as a private corporation or as an individual.?° 
While general directions by the selectmen to a pub- 
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lic officer do not make the town liable for his negli- 
gence,2! it may become liable where the acts ocea- 
sioning the injury were illegal, but done under the 
direct authority-of the town previously conferred or 
subsequently ratified,?? unless the negligent acts of 
the town are wholly without the scope of its corpo- 
rate powers.” 


V. FISCAL MANAGEMENT, PUBLIC DEBT, SECURITIES, AND TAXATION?4 


[§ 173] A. Power to Incur Indebtedness and 
Expenditures2°—1. Indebtedness in General. A 
township cannot create a debt unless there is an- 
tecedent legislative authority, direct, or implied 
from the necessity of performing a duty involv- 
ing the spending of money.?® The purpose for 
which the debt is to be created or the money used 
must be lawful,?7 and may be ascertained from the 
authorizing acts, or the duty enjoined or necessarily 
implied therefrom.?8 The amount which a town may 
borrow is determined by reference to (a) the cur- 
rent revenues due or created within the year, and 
(b) the constitutional percentage authorized on the 
assessment value of the property of the town.?® 

19. See supra § 4, [da] 


20. Conn.—Watson v. New Mil- 
ford, 45 A. 167, 72 Conn. 561, 77 Am. 
S.R. 345. 


Me.—Moulton vy. Scarborough, 71 
Me. 267, 36 Am.R. 308. 


Mass.—Davis v. Inhabitants of 


ities as 
Minn, 34. 
21. 


Surface water.—In disposing 
of surface water, 
rights and is subject to same liabil- 
individual. 
Town of St. James, 205 N.W. 634, 165 


Lead Lined Iron Pipe Co. v. 
Inhabitants of Wakefield, 112 N.E. 


Constitutional provisions limiting the amount to 
which a township may become indebted, are, of 
course, controlling,?® but they have been held not 
to include ordinary expenses within current rev- 
enues;*! and if the contracts and engagements of 
the township do not overreach the dependable cur- 
rent resources they are not objectionable however 
great the indebtedness of the township may be.*? 
In computing the indebtedness of a town for debt 
limitation purposes bonds already issued must be 
counted regardless of the method of collecting money 
to pay them,?* but a bonded indebtedness is in- 
curred when the bonds are sold and delivered and 
not- when the election authorizing them is held.** 


24. Compare Counties §§ 277-282; 
Municipal Corporations §§ 4030-4108. 


25. Expenses and liabilities in 
general see supra § 170. 


26. Georges Tp. v. Union Trust Co. 
of Uniontown, 143 A. 10, 293 Pa. 364. 


27. Georges Tp. v. Union Trust 


town has same 


Sandmeier v. 


Rockport, 100 N.E. 612, 213 Mass. 279, 
43 L.R.A.N.S. 1139. 


Minn.—Sandmeier v. Town of St. 
James, 205 N.W. 634, 165 Minn. 34. 


N.H.—Gates v. Town of Milan, 80 
A. 39, 76 N.H. 135, 35 L.R.A.N-S. 599. 


N.Y.—Augustine v. Town of Brant, 


227 N.Y-:S. 805, 131 Misc. 555 [rev 230 
N.Y.S. 48, 224 App.Div. 290 (rev 163 
N.E. 732, 249 N.Y. 198, and rearg den 


166 N.E. 315, 250 N.Y. 537)]. 


[a] Leased premises.—Where a 
town had made no public use of com- 
mon lands within its limits, but had 
surveyed part of them and permitted 
the erection of cottages thereon, 
which it leased for a _ substantial 
rental, it was liable to a private citi- 
zen for injuries caused by defective 
planking over a chasm between a 
street and a common passageway re- 
served by it. Davis v. Inhabitants of 
Rockport, 100 N.E. 612, 213 Mass. 
279, 438 L.R.A.N.S. 1139. 


[b] Iibel.—(1) An action for 
damages for libel lies against a town 
or its inhabitants in their corporate 
capacity. Stanley v. Inhabitants of 
Town of Sangerville, 109 A. 189, 119 
Me. 26, 9 A.L.R. 348. (2) The town 
is liable civilly for libeling plaintiff 
by charging him in its action against 
him for trespass with stealing a 
metal culvert belonging to it, not 
necessary to a public duty. Stanley 
v. Inhabitants of Town of Sanger- 
ville, supra. 


[ec] Nuisances.—Towns are liable 
for damages through the creation or 
maintenance of nuisances on very 
much the same principles as_ in- 
dividuals. Watson v. New Milford, 
45 A. 167, 72 Conn. 561, 77 Am.S.R. 
345; Bates v. Westborough, 23 N.E. 
1070, 151 Mass. 174, 7 L.R.A. 156. 


237, 228 Mass. 485 (superintendent of 
streets). See also supra § 121. 


22. Waugh v. Prince, 115 A. 612, 
121 Me. 67. 


23. Ducey v. Inhabitants of Town 


of Webster, 130 N.E. 53, 237 Mass. 
497; Brown v. Town of Edgartown, 


128 N.E. 1, 236 Mass. 258; Augustine 
v. Town of Brant, 163 N.E. 732, 249 N. 
Y. 198 [rearg den 166 N.E. 315, 250 
N.Y. 537]. 


[a] Ambulances.—Where town 
had no authority to purchase and op- 
erate an ambulance for the purposes 
for which it was used, it cannot be 
held liable in damages for negligence 
of its servants or agents in operating 
such ambulance. Ducey vy. Inhabit- 
ants of Town of Webster, 130 N.E. 53, 
237 Mass, 497. 


[b] Expulsion of undesirable per- 
sons.—A town in Massachusetts nev- 
er had common-law or _ statutory 
right to warn out and expel persons 
merely because they were undesired, 
through persecution, using as instru- 
ments thereof criminal conspiracy, 
abuse of civil process, and unfound- 
ed complaint to the court. Brown v. 
Town of Edgartown, 128 N.E. 1, 236 
Mass. 258, 


[c] Maintenance of public parks 
and beaches.—Town held not exempt 
from liability for negligence causing 
death by drowning at public bathing 
beach, on ground that maintenance of 
park was ultra vires, notwithstand- 
ing that it went beyond its powers in 
acquiring and equipping park lands, 
since it is of no concern to the public 
how the lands were acquired, so long 
as the town was exercising corporate 
functions in maintaining them. 
Augustine v. Town of Brant, 163 N. 
EK. 732, 249 N.Y. 198 [rearg den 166 
N.E. 815, 250°N.¥. 537]. 


Co. of Uniontown, supra. 


28. Georges Tp. v. Union Trust Co. 
of Uniontown, supra. 


29. Georges Tp. v. Union Trust Co. 
of Uniontown, supra. 


30. Georges Tp. v. Union Trust Co. 
of Uniontown, supra; Dring v. St. 
aor nenee Tp., 122 N.W. 664, 23 S.D. 


[a] Constitutional amendment.— 
Act abolishing the Bogansville town- 
ship highway commission, and de- 
volving all their duties upon the ad- 
visory board and the county engineer, 
is not in conflict with constitutional 
amendment relating to the power of 
townships in Union county to increase 
their bonded debt, as this amendment 
was solely for the purpose of extend- 
ing the limitation of indebtedness. 
Soe v. Smith, 119 S.E. 378, 126 S. 


31. Georges Tp. v. Union Trust Co. 
of Uniontown, 143 A. 10, 293 Pa. 364; 
Schilling v. Ohio Tp., 103 <A. 608, 


260 Pa. 113; Camden Clay Co. v. 
Town of New Martinsville, 68 S.E. 
118, 120, 67 W.Va. 525. 

[a] Wemporary borrowing by 


township in anticipation of ‘current 
revenue” to be repaid therefrom held 
not “increase of indebtedness” pro- 
hibited by constitution. Athens Nat. 
Bank v. Ridgebury Tp., 154 A. 791, 
303 Pa. 479. : 


32. Camden Clay Co. vy. Town of 
ewer eas 68 S.E. 118, 67 W. 
a. : 


33. Meyer & Meyer Corporation vy. 
Town of Amherst, 216 N.Y.S. 529, 217 
App.Div. 213. 


34. Coppedge v. Depew Tp., Creek 
County, 234 P. 769, 109 Okl. 117. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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- for its proper exercise.*2 
tory provisions are, of course, controlling as to pow- 
er*® and as to method‘* whether by submission to 
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Unexpended proceeds,?* proceeds used to pay indebt- 
edness already incurred,** unpaid interest on exist- 
ing obligations,** sums due the township under final 
Judicial decree,?* void contracts,*® and bonds, the 
issue and sale of which have been enjoined,*® are 
to be excluded from the computation. Delay in pay- 
ing the township’s obligations beyond the fiscal year 
does not make them items of indebtedness instead 
of charges against current expenses.*! 
cedure necessary to give effect to the borrowing pow- 
er is not an incident of the power but a regulation 
Constitutional and statu- 


popular vote or otherwise.*® 


[§ 174] 2. Expenditures in General. 
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pressly granted or implied, and to such incidental 
powers as pertain to the purposes for which towns 
were created,*® their authority to raise or appropri- 
ate money is derived from the statutes,47 and the 
expenditure of public funds is limited to public 
purposes sanctioned by law.48 Among other expendi- 
tures that have been held valid as within the cor- 
porate power of a town are those for construction of 
bridges,*® construction of town halls and other build- 
ings®® and their repair and maintenance,*! destruc- 
tion of weeds,°? maintenance of a public elock,®* 
payment of debts,°* prevention of crime,®° rent of 
machinery,°® repair of publie ways,°? and water sup- 
On the other hand, since the powers of a 


town are confined to those granted by statute,®® ex- 


The powers 


of towns being special and restricted to those ex- 


35. Borough of Southmont v. Up- 
oa Modders Tp., Lol A. 283, <284 Pa. 


36. Dring vy. St. Lawrence Tp. of 
es County, 140 N.W. 246, 31 S.D. 


37. Leavitt v. Town of Somerville, 
75 A. 54, 105 Me. 517. 


38. Borough of Southmont v. Up- 
per oder Tp, 131° A... 281, 284° Pa. 


39. Dring v. St. Lawrence Tp. of 
aon County, 140 N.W. 246, 31 S.D. 


40. Worley v. 
472, 285 Ill. 214. 


41. Swaney v. Georges Tp., 97 Pa. 
Super. 144 (road repairs). 


42. Georges Tp. v. Union Trust 
see of Uniontown, 143 A. 10, 293 Pa. 


Borrowing money generally see in- 
fra § 176. 


43. See cases supra this section. 


[a] Statute authorizing special tax 
levy for contracted township debt ex- 
ceeding revenues collectible in any 
year by taxation does not authorize 
debts beyond present revenues, ex- 
cept in extraordinary emergencies 
and statutory cases. Georges Tp. v. 
Union Trust Co. of Uniontown, 143 
A. 10, 293 Pa. 364. 


[b] Statute prohibiting a county 
from incurring indebtedness does not 
apply to a township within the coun- 
ty, CST. “Herring Lumber Co.: v. 
Hazel Tp., 97 P. 612, 22 Okl. 102. 


44. Loomis v. Rogers Tp., 18 N.W. 
596, 53 Mich. 135; Georges Tp. v. 
Union Trust Co. of Uniontown, 143 A. 
10, 293 Pa. 364. 


[a] Power to raise money by tax 
or loan does not authorize use of 
both methods. Loomis v. Rogers TPp., 
18 N.W. 596, 53 Mich. 135. 


45. Sprague v. Board of Com’rs of 
Wake County, 81 S.E. 915, 165 N.C. 
603; Georges Tp. v. Union Trust Co. 
of Uniontown, 143 A. 10, 293 Pa. 364. 


[a] Electoral approval.—Town- 
ship may incur debt by resolution 
without electoral approval for any 
Jawful purpose up to 2 per cent. of 
property valuation. Georges Tp. Vv. 
Union Trust Co. of Uniontown, 143 
AY £0,293 Pa. 364. 

[b] “Majority of the qualified vo- 
ters,” in Const. art 7 § 7, relating to 
elections on questions of town in- 
debtedness, means a majority of all 
the persons who are qualified to vote. 
Sprague v. Board of Com’rs of Wake 


[68 C. J.—12] 


Idleman, 120 N.E. 


County, 81 S.E. 915, 165 N.C. 603. 
46. See supra § 46, 


47. Livingston v. Pippin, 31 Ala. 
542; Perry v. Kinnear, 42 Ill. 160; 
Ducey v. Inhabitants of Town of 
Webster, 130 N.E. 58, 237 Mass. 497; 
Minot v. West Roxbury, 112 Mass. 1, 
17 Am.R. 52; Hood v. Lynn, 1 Allen 
(Mass.) 103; McConnell v. Allen, 105 
N.Y.S. 16, 120 App.Div. 548 [rev on 
sigs. grounds 85 N.E. 1082, 193 N.Y. 


[a] Statutory provisions.—(1) 
Statute authorizing townships. to 
make contracts necessary to carry 
provisions of act into execution mere- 
ly restates prior law. Georges Tp. 
v. Union Trust Co. of Uniontown, 143 
A. 10, 293 Pa. 364. (2) Statute held 
to provide expressly for the case of 
towns which are_ situated wholly 
within limits of city, and cannot be 
construed as only applying in cases 
where limits of town are coextensive 
with limits of city. People v. Brun- 
strom, 113 N.E. 75, 274 Ill. 62. 


48. Bussey v. Gilmore, 3 Me. 191; 
Ducey v. Inhabitants of Town of 
Webster, 130 N.E. 538, 237 Mass. 497. 


[a] Necessity of popular vote.— 
Under statute, the authority con- 
ferred on the township committee to 
apply unexpended and unappropriat- 
ed township moneys to any purpose 
for which township money may be 
lawfully expended, is not to be so 
construed as to limit the committee 
to those objects of expenditure for 
which moneys have been ordered 
raised by vote of the people. Mason 
v. Cranbury Tp., 52 A. 568, 68 N.J. 
Law 149. 


49. Tweed v. Metcalf, 4 Mich. 579. 
50. Bates v. Bassett, 15 A. 200, 
202, 160 Vt 530; -1 LER.A. 166% > First 


Wisconsin Nat. Bank of Milwaukee 
v. Town of Catawba, 197 N.W. 1013, 
183 Wis. 220. 


[a] Statutory provisions.—Power 
under statute authorizing a town at 
annual town meeting to raise money 


for a town hall or other building for 


the use of the town, is not limited by 
other statutes. First Wisconsin Nat. 
Bank of Milwaukee vy. Town_ of 
Catawba, 197 N.W. 1013, 183 Wis. 
220. 


[b] If authorized by electors.— 
Mills v. Richland Tp., 40 N.W. 183, 72 
Mich. 100. 


51. Woodbury v. Hamilton, 6 Pick. 
(Mass.) 101. 

52. Tweed v. Metcalf, 4 Mich. 579 
(Canada thistles). 


53. Willard v. Newburyport, 12 


penditures not sanctioned thereby are illegal.*° Ex- 


Pick. (Mass.) 227. 


54. Mills v. Richland Tp., 40 N.W. 
1838, 72 Mich. 100. 


[a] Claims audited and allowed.— 
Wisner v. Davenport, 5 Mich. 501. 


55. People v. Ontario County 
Sup’rs, 4 Den. (N.Y.) 260. 


[a] “Criminal proceedings,” as 
used in the statute relating to the re- 
duction of town and county expenses, 
embrace proceedings against beggars 
and vagrants to prevent the commis- 
sion of crime, against disorderly per- 
sons, and search warrants and pro- 
ceedings thereon. People v. Ontario 
County Sup’rs, 4 Den. (N.Y.) 26f, 261. 


56. Hontz v. Hollenback Tp, 85 
Pa.Super. 281. 


57. Dealtry v. Selectmen of Town 
of Watertown, (Mass.) 180 N.E. 621; 
ree v. Georges Tp., 97 Pa.Super. 


58. Hardy v. Waltham, 3 Mete. 
(Mass.) 168. See Livingston v. Pip- 
pin, 31 Ala. 542 (artesian well). 


59. See supra § 46. 


60. McFayden v. Town of Calis- 
toga, 240 P. 523, 74 Cal.App. 378; Da- 
vis v. Bath, 17 Me. 141; Fletcher v. 
Buckfield, 17 Me. 81; Minot v. West 
Roxbury, 112 Mass. 1, 17 Am.R. 52; 
Blodgett v. Holbrook, 39 Vt. 336. See 
also cases supra this section. 


[a] Discharge of contract with 
toll bridge company for free passage 
of citizens of town. Bussey v. Gil- 
more, 3 Me. 191. 


{[b] Drainage —Town of Hum- 
boldt v. Schoen, 163 N.W. 177, 165 
Wis. 541. 


[c] Establishment of lost corners. 
—Mills v. Richland Tp., 40 N.W. 183, 
72 Mich. 100. : 


[d] Expenses of lobbyists.— 
Frankfort v. Winterport, 54 Me. 250; 
Frost v. Belmont, 6 Allen (Mass.) 
152. 


[e] Ihease of trucks.—McFayden v. 
Town of Calistoga, 240 P. 523, 74 Cal. 
App. 378. 


[f] Order for oil for street light- 
ing is void, a town of less than five 
hundred inhabitants having no power 
to expend money for such purpose. 
Menasha Woodenware Co. v. Town of 
Winter, 150 N.W. 526, 159 Wis. 437. 


[g] Operation of ambulances.— 
Ducey v. Inhabitants of Town of 
Webster, 130 N.E. 53, 237 Mass. 497. 


[h] Payment of rent of poor per- 
sons.—Menasha Woodenware Co. v. 
Town of Winter, 150 N.W. 526, 159 
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penditures for bounties,®? gifts,®°? gratuities,®* and 
celebrations®+ have been held illegal; but expendi- 
tures for the maintenance of a hospital managed 
by a self-perpetuating board of trustees have been 
A town cannot pay others for serv- 
ices usually performed by its regularly elected offi- 
cers®® or for which provision has otherwise been 


held proper.®? 


made.*? Expenses incurred prior 


existence cannot be paid by the town.*® 


Expenses of litigation and the like.6® Expenses of 
suits against officers may be allowed’? as may also 
expenses of suits in which the town is interested 
even if not a party thereto.71_ A town, however, can- 
not defray expenses arising from the defense of 


suits against officers not acting in 


Wis. 4387. 


[i] Purchase of machinery.— 
Gardner v.. Town of Cameron, 140 N. 
Y.S. 634, 155 App.Div. 750 [aff 131 
N.Y.S. 894, 74 Misc. 286, and aff 109 
N.B. 1074, 215 N.Y. 682]; Indiana 
Road Mach. Co. v. Town of Lake, 136 
N.W. 178, 149 Wis. 541. 


{i] Salary of circuit judge.— 
Beauchamp v. Kankakee County, 45 
Ill. 274; Perry v. Kinnear, 42 Ill. 160. 


[k] Street lighting.—Menasha 
Woodenware Co. v. Town of Winter, 
150 N.W. 526, 159 Wis. 437. 


61. Cover v. Baytown, 12 Minn. 
124; Wahlischlager v. Liberty, 23 Wis. 
362. 


62. Hooper v. Emery, 14 Me. 375; 
Allien v. Marion, 11 Allen (Mass.) 108. 


[a] Donation does not mean a gift, 
if it appears otherwise that an agree- 
ment to give for a consideration is in- 


tended. Goodhue v. Beloit, 21 Wis. 
636. 
[b] Damages from change of 


grade.—A statute authorizing towns 
to repair and macadamize highways 
at their expense, but making no pro- 
vision for damages from change of 
grade, did not render another later 
statute, providing for recovery of 
such damages from the town uncon- 
stitutional as a gift of money by the 
town, as the legislature had the pow- 
er to provide for payment of such 
damages in the original act, and the 
later statute merely recognized the 
justice of the claim. In re Borup, 74 
N.E. 838, 182 N.Y. 222, 108 Am.S.R, 
796. 


[ce] Internal improvements.—(1) 
Paving a public highway at the par- 
tial expense of a township is not a 
work of ‘internal improvement” 
within the meaning of that term as 
used in constitution, inhibiting ‘‘dona- 
tions to any railroad, or other works 
of internal improvement, unless a 
proposition so to do shall have been 
first submitted to the qualified elec- 
tors thereof, at an election by au- 
thority of law.” State v. Bone Creek 
Tp., Butler County, 193 N.W. 767, 109 
Neb. 202 [den reh 190 N.W. 586, 109 
Neb. 202]. (2) Public roads con- 
structed and controlled exclusively 
by the state or a subdivision thereof 
are not “works of internal improve- 
ment,” within the meaning of that 
term as used in constitution, pro- 
hibiting donations to works of. in- 
ternal improvement, unless a proposi- 
tion so to do shall have been first sub- 
mitted to the qualified electors there- 
of, at an election by authority of law. 
State v. Bone Creek Tp., Butler Coun- 
ty, 190 N.W. 586, 109 Neb. 202 [reh 
den 193 N.W. 767, 109 Neb. 202]. 
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against them.7® 


to its corporate 


their official ca- 


{[d] Laying water pipes in private 
roads.—Horsfall v. Schuler, 216 N.Y. 
S. 391, 217 App.Div. 146. 


[e] Moving tracks.—In view of 
the provision of the constitution, pro- 
hibiting a town from giving money 
or loaning credit to any individual’ or 
corporation, the officers of a county 
and town have no authority to sub- 
ject the town to a contract liability 
in favor of a traction company, whose 
tracks were moved from one Side of 
the highway to the other in the course 
of highway improvement work. New 
Paltz, H. & P. Traction Co. v. Ulster 
ante 195 N.Y.S. 623, 202 App.Div. 


_ [f{] Payment for pretended serv- 
ices.—A township trustee may not 
make gifts from public funds by pay- 
ment for pretended services never 
rendered. Miller v. Jackson Tp., 
pepe County, 99 N.E. 102, 178 Ind. 


63. Jones v. Inhabitants of Town 
CE anes 166 N.E. 754, 267 Mass. 


[a] Care of private cemetery.— 
Laques v. Dresden, 77 Me. 186. 


[b] Assisting privately owned 
factory.—Central Branch Union Pac. 
R.. Conv. Smith, 23 Kan.745, Toi. 


64. See cases supra this section. 


[a] Fourth of July celebration.— 
Gerry v. Stoneham, 1 Allen (Mass.) 
ate Hood v. Lynn, 1 Allen (Mass.) 


[b] Celebration of anniversary of 
surrender of Cornwallis.—Tash v. 
Adams, 10 Cush. (Mass.) 252. 


65. Adams v. Plunkett, 175 N.E. 
60, 274 Mass. 458. 


66. Daly v. Haight, 149 N.Y.S. 940, 
87 Mise. 425 [rev 156 N.Y.S. 538, 170 
App.Div. 469 (aff 121 N.E. 826, 224 
N.Y. 726 mem) ]. 


67. Gile v. Perkins, 93 N.E. 586, 
207 Mass. 172 (expenditures for spe- 
cial property valuation). 


68. Frost v. Belmont, 
(Mass.) 152. 


[a] Expenses of procuring char- 
ter could not properly be paid by the 
town, they being expenses incurred 
before the town was incorporated. 
arose v. Belmont, 6 Allen (Mass.) 


69. See also supra § 115. 


70. Conn.—Newton y. Hamden, 64 
A. 229, 79 Conn. 237, 


Mass.—Leonard v. Middleborough, 
84 N.E. 323, 198 Mass. 221; Hixon v. 
Sharon, 76 N.E. 909, 190 Mass. 347; 
Hadsell v. Hancock, 3 Gray (Mass.) 


6 Allen 
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pacity,72 nor the costs of criminal prosecutions 


Although there are decisions to 


the contrary,’4 by the weight of authority a town 
has no right to defend its existence or its corporate 
limits as against the state,’*> and hence, unless au- 
thorized by statute, the town cannot pay the ex- 
penses of a committee to petition the legislature for 
the annexation of the town to another town,‘’ nor 
expenses incurred in opposing an act creating a new 
town of part of its territory.*® 


[§ 175] 8. Aid to Corporations.’® 
appropriate funds to aid railroads or other corpora- 
tions, or subscribe to their stock only when ex- 
pressly authorized to do so by the legislature.*° Hx- 
cept where the state constitution forbids*+ or limits 


A town may 


526; -Babbitt v. Savoy, ‘3 Cush. 
(Mass.) 530; Bancroft v. Lynnfield, 
18 Pick. (Mass.) 566, 29 Am.D. 623; 
Nelson v. Milford, 7 Pick. 18. 


N.J.—Rulon v. Woolwich Tp., 27 
A. 906, 55 N.J.Law 489; Atlantic City 
Water-works v. Smith, 1 A. 459, 47 N. 
J.Law 473. 


N.Y.—Sage v. Broderick, 248 N.Y.S. 
319, 139 Mise. 323. 


See Jenney v. Mussey Tp., 80 N.W. 
2, 121 Mich. 229 (township may de- 
fend and indemnify its officers in 
bona fide attempts to discharge their 
duty, when such duty is one imposed 
by law, and when the matter is one 
in which the township has an in- 
terest). 


71. Briggs v. Whipple, 6 Vt. 95. 


72. Colvin v. Town of Brant, 172 
Ni. Y.9:-/738) faith (18i NYS ©9325 e092 
App.Div. 944] (justice of the peace 
sued for false imprisonment); Mc- 
Coy v. McClarty, 104 N.Y.S. 80, 53 
Misc. 69 (expenses incurred upon ap- 
peal by the officers). 


73. Gates v. Hancock, 45 N.H. 528; 
Merrill v. Plainfield, 45 N.H. 126. 


74.. Farrel v. Town of Derby, 20 A. 
460, 58 Conn. 234, 7 L.R.A. 776. : 

75. Sargent v. Clark, 77 A. 337, 83 
Vt. 523. 


76. Connolly v. Beverly, 24 N.E. 
404, 151 Mass. 437 (petition to divide 
town). 


77. Westbrook vy. Deering, 63 Me. 
231; Coolidge v. Inhabitants of 
Brookline, 114 Mass. 592; Minot v. 


suas Roxbury, 112 Mass. 1, 17 Am.R. 


78. Sargent v. Clark, 77 A. 337, 83 
Vt. 523. 


79. Compare Counties §§ 296-306. 


80. Southington v. Southington 
Water Co., 69 A. 1028, 80 Conn. 646. 


81. Pleasant Tp. v. Adtna L. Ins. 
Co., 11 S.Ct. 215, 1388 U.S.'67; 84 L.Bd. 
864; Aitna L. Ins. Co. v. Pleasant Tp., 
Soh TLS, °LON C.C3A. > 6loe fiatis b Sanne 


[a]. Congressional townships in- 
cluded in provision forbidding aid by 
municipal corporations or political 
subdivisions. Weightman y. Clark, 
103 U.S. 256, 26 L.Ed. 392. 


[b] Forbidding aid by “county, 
city, or town” includes townships. 
Harshman v. Bates County, 92 U.S. 
569, 23 L.Ed. 747 [overr without men- 
tioning Jordan vy. Cass County, 13 F. 
Cas.No. 7,517, 3° Dilly°185]). 


[ec] Statute authorizing aid to 
manufacturing plants is unconstitu- 
tional as authorizing public aid for 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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state action,*? the legislature may confer such pow- 
er upon the towns to the extent and under such re- 
Thus it may limit the 
amount of aid that may be given,§* or the amount 
of taxes that may be levied for such purpose.8® In 
granting aid, a township must comply with the terms 
of the statute®® and is limited to the power therein 
conferred.*" It is competent for a township to pre- 
seribe reasonable conditions aside from those fixed 


strictions as it sees fit.83 


by constitutions and statutes.®® 


provision for constructing the remainder of the road 
may be required,*®® or the subscription may be made 
on conditions permitting its avoidance;®® and a 
certificate of compliance with conditions may be re- 
Subseription of the amount permitted un- 
der one statute does not prevent an additional sub- 


quired.°1 


Central Branch 
Co. v. Smith, 23 Kan. 


private purposes. 
Union Pac. R. 
745. 


[d] Statute exempting woolen 
mill from taxation on vote of town 
held violative of constitutional pro- 
hibition against town’s lending or 
giving money or credit to profit cor- 
poration. HEyers Woolen Co. v. Town 
of Gilsum, 146 A. 511, 84 N.H. 1, 64 
A.L.R. 1196. 


[e] Street or interurban railways 
held not included in the words “rail- 
road” and “railroad company,” as 
used in the statute relating to sub- 
scriptions to stock of or loaning 
eredit to corporations by towns. 
O’Malley v. Board of Com’rs of Riley 
County, 121 P. 1108, 86 Kan. 752, Ann. 
Cas.19138C 576. 


82. John v. Cincinnati, etc., R. Co., 
35 Ind. 539; Petty v. Myers, 49 Ind. 
1 (incurring indebtedness). 


[a] Number of votes.—A consti- 
tutional provision requiring assent- 
ing vote of two thirds of all the quali- 
fied voters of the township renders 

. void an act of the legislature permit- 
ting aid “whenever two-thirds of the 
qualified voters of such township 
voting at an election held for that 
purpose are in favor” of it. Ranney 
v. Bader, 67 Mo. 476; State v. Brass- 
field, 67 Mo. 331. 


83. U.S.—Pine Grove Tp. v. 
cott, 19 Wall. 666, 22 L.Ed. 227. 


Conn.—Southington v. Southington 
Water Co., 69 A. 1023, 80 Conn. 646, 13 
Ann.Cas. 411. 


Ill.—Marshall v, 
218. 


Ind.—Petty v. Myers, 
John v. Cincinnati, etc., 
Ind. 539. 


Mass.—In re Opinion of the Jus- 
tices, 122 N.E. 763, 231 Mass. 6038. 


Ohio.—Loomis v. Lake, etc., Plank 
Road Co., 1 OhioDec. (Reprint) Bia 
West.L.J. 218. 


Pa.—Com. v. 
61. 


$.Cc.—Whitesides v. Neely, 8 S.E. 
27, 30 S.C. 31; Floyd v. Perrin, 8 S. 
BE, 14, 30 S.C. 1,2 L.R.A. 242. 


Wis.—Phillips v. Albany, 28 Wis. 
340. 


[a] Statute construed.—An act 
declaring townships along the line of 
a named railroad bodies corporate 
with power to subscribe stock, and to 
levy taxes to pay therefor, but not 
declaring for what corporate pur- 
pose the power was given, was In vlo- 
Jation of the constitutional provision 
that townships, etc., may be vested 
with power to assess and collect tax- 


Tal- 


Silliman, 61 Ill. 


49 Ind. 1; 
Re 'Co.,- 35 


McWilliams, 11 Pa. 
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Thus, adequate 
towns.°8 


es for corporate purposes; townships 
having no highway jurisdiction, and 
therefore none over railroads, by rea- 
son of being highways. Floyd v. 
‘Veins 8.S.E.. 14, 30°S.C) 1,)2) L. RAL 


84. Turner v. Woodson County, 27 
Kan. 314. 
[a] Vote authorizing bond issue 


beyond the debt limit is void only as 
to the excess. Turner vy. Woodson 
County, 27 Kan. 314. 


85. Brocaw v. Gibson County, 73 
Ind. 543... * 


86. Kirkbride vy. Lafayette Coun- 
ty, 2 S.Ct. 501,108 U.S. 208, 27 L.Ed. 
705 [rev 14 F.Cas.No. 7,840]. 


_ [a] Provision permitting subscrip- 

tion to railroad “into, through, or 
near” the township includes a rail- 
road the nearest point of which is 
nine miles from the township. Kirk- 
bride v. Lafayette County, 2 S.Ct. 501, 
108 U.S. 208, 27 L.Ed. 705 [rev 14 F. 
Cas.No. 7,840]. 


87. State v. Brassfield, 67 Mo. 331 
(act authorizing subscription to 
stock does not permit exchange of 
bonds for stock). 


88. Brocaw v. Gibson County, 73 
Ind. 543; Bittinger v. Bell, 65 Ind. 
445. 


[a] But statutory authority to 
prescribe conditions does not require 
them. Goddard v. Stockman, 74 Ind. 
400. 


89. Plymouth & S. St. Ry. Co. v. 
Town of Plymouth, 121 N.H. 398, 231 
Mass. 535. 


[a] Street railway construction.— 
(1) Where a town meeting author- 
jzed the selectmen to subscribe to 
five hundred shares of stock of street 
railway company if they were satis- 
fied the balance of the amount neces- 
sary to construct road had been pro- 
vided for, unless selectmen were so 
satisfied, railroad could not enforce 
subscription. Plymouth & S. St. Ry. 
Co. v. Town of Plymouth, 121 N.E, 
398, 231 Mass. 5385. (2) On petition 
for mandamus to compel town and 
selectmen to subscribe to stock in 
street railway company, evidence 
held to sustain finding that select- 
men in good faith were not satisfied 
the road had provided balance of 
amount necessary to construct and 
equip it within terms of vote author- 
izing subscription. Plymouth & S. 
St. Ry. Co. v. Town of Plymouth, su- 
pra. 


90. Atchison, etc., R. Co. v. Jef- 
ferson County, 21 Kan. 309. 
[a] Subscription by county .— 


Where the proposition submitted to a 
county contains a condition thai, if 


scription under a subsequent statute.®? 
scription must be to the stock of the particular com- 
pany granted aid,®* and no consideration other than 
that of public benefit is required,®* but the company 
must tender its stock before it can assume any claim 
to the fund subseribed.?® 
in the stock subscribed for is a vested property right 
protected by the constitutional guaranties;°® it can- 
not be destroyed by a subsequent act,®’ nor is it 
affected by the invalidity of the subscription of other 


Submission to electors. 
quire submission to the electors of the town, and 
prescribe the procedure at such election.®°® 
tion, when required, may be had only at the time 
when authorized by statute,! and if not so held, the 
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The sub- 


The investment of a town 


The legislature may re- 


The elec- 


the county becomes a stock-holder in 
the company, the township subscrip- 
tion is to be null and void, the latter 
is not avoided by the action of the 
company to enforce a pretended sub- 
scription of the county, which is in- 
valid for want of power in the county 
to make. Atchison, etc., R. Co. v. Jef- 
ferson County, 21 Kan, 309. 


91. See cases supra this section. 


[a] Walidity.—A certificate of town- 
ship trustees that a railroad has been 
constructed as contemplated in the 
notice of a township election at which 
a vote was had in aid of the construc- 
tion of the road is not invalidated by 
the mere fact that it was signed at a 
place outside of the township. Sioux 
City, etc., R. Co. v. Herron, 46 Iowa 
701; Meader v. Lowry, 45 Iowa 684. 


_(b] Where township has been di- 
vided since the vote, certificate of 
compliance with conditions may be 
issued by trustees of original town- 
ship. Sioux City, etc., R. Co. v. Her- 
ron, 46 Iowa 701; Meader v. Lowry, 
45 Iowa 684, 


$2. Scott v. Union County, 19 N. 
W. 667, 63 Iowa 583. 


93. Harshman y. Bates County, 92 
U.S. 569, 23 L.Ed. 747. 


[a] Consolidation of companies.— 
If the railroad company, before the 
subscription voted is actually made, 
consolidates with another company, 
the county court cannot subscribe on 
behalf of the township for stock in 
the new company, and issue bonds 
in payment therefor. Harshman v. 
Bates County, 92 U.S. 569, 23 L.Ed. 
747, 

94. 

95. 
769. 

96. Southington v. Southington 
Water Co., 69 A. 1028, 80 Conn. 646, 13 
Ann.Cas. 411. 


97. Southington 
Water Co., supra. 


98. Phillips v. Albany, 28 Wis. 340. 

99. Barnes v. Lacon, 84 Ill. 461; 
Loomis v. Lake, etce., Plank Road Co., 
1 OhioDec, (Reprint) 312, 7 West.L. 
J. 218. 


Paige v. Rochester, 137 F. 663." 
Pope v. Lake County, 51 F. 


v. Southington 


1. Barnes v. Lacon, 84 Ill. 461. 


[a] Act authorizing vote “at an 
annual or special election” applies to 
a vote taken by ballot at a town meet- 
ing. Phillips v. Albany, 28 Wis. 340. 


[b] Act authorizing counties and 
townships to submit subscription to 
vote (1) permits townships to do so, 
although the county has not (Shoe- 
maker v. Goshen Tp., 14 OhioSt. 569); 
(2) but does not authorize a subscrip-. 
tion by a town after the county has 
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entire proceeding is void and cannot be legalized by 
subsequent act of the legislature.? The election must 
be ordered by the proper officers,* on a petition which 
may be signed by proxy.* A wrongful refusal to act 
upon a petition does not defeat the right to pro- 
ceed after repeal of the statute if the right is saved.? 
The mode of making the appropriation, whether by 
subscription or donation, need not be submitted to 
vote. Statutory provisions control as to the quali- 
fication of voters and the number of votes neces- 
sary,’ the proceedings being subject to review® and 
The vote itself may function 
as a substitute for a subscription on the books of the 


avoidance if illegal.® 
company.?° 
subscribed (State v. Union Tp., 15 
OhioSt. 437). 


2. Marshall v. Silliman, 61 Ill. 218. 


3. Young v. Webster City, etc., R. 
Co., 39 N.W. 234, 75 lowa 140. 


[a] Election must be ordered by 
towuship trustees and not by city au- 
thorities where the township em- 
braces territory outside the city lim- 
its. Young v. Webster City, etc., R. 
Co., 39 N.W. 234, 75 Iowa 140. 


4. Chicago, etc., Co. v. Coyer, 79 
UIE S036 


5. State v. Reno County, 16 P. 337, 
88 Kan. 317. 


6 Petty v. Myers, 49 Ind. 1. 


7. Lynchburg, etc., R. Co. v. Per- 
son County, 13 S.E. 783, 109 N.C. 159. 


[a] “Inhabitants,” as used in a 
statute requiring approval by a ma- 
jority of the inhabitants of a town or 
township in order to authorize the 
town or township to subscribe to the 
stock of a railroad company means 
legal voters of the town or township. 
Walnut v. Wade, 108 U.S. 683, 26 L. 
Ed. 526. 


8 Davis v. Hert, 90 N.H.-634, 46 
Ind.App. 242. 


[a] Review by county commission- 
ers.—The board of commissioners of 
a county acts judicially in determining 
whether a valid election has been had 
to determine the question of an ap- 
propriation by a township to aid a 
railroad, and whether a majority of 
the legal votes cast favor the appro- 
priation, and its decision in favor of 
the validity of the election and that 
a majority had voted for the appro- 
priation cannot be attacked by an in- 
terested person who did not contest 
the election. Davis v. Hert, 90 N.E. 
634, 46 Ind.App. 242. 


[b] Questions for review.—On ap- 
peal from a decision of the board of 
county commissioners adjudging that 
an election to determine the question 
of an appropriation by a township to 
a railroad was valid and that a ma- 
jority of the legal votes cast favored 
the appropriation, the circuit court 
ean consider only such questions as 
were. properly presented before the 
board. Davis v. Hert, 90 N.E. 634, 46 
Ind.,App. 242. 


9. Duncan v. Cox, 81 N.E. 735, 82 
N.E. 125, 41 Ind.App. 61; Chicago, 
ete., R. Co. v. Shea, 25 N.W. 901, 67 
Iowa 728. 


[a] Clerical errors.—The use of 
the word “Center” township, instead 
of “Richland”? township, in the report 
of an election in Richland township 
to determine the question of an ap- 
propriation to aid a railroad, does not 
affect the validity of the election, 
where the use of the word “Center’’ 


TOWNS 


law.?? 


was a clerical error. Davis v. Hert, 
90 N.E. 634, 46 Ind.App. 242. 


[b] Vote obtained by bribery in 
favor of subscription is void. Chi- 
cago, ete., R. Co. v. Shea, 25 N.W. 901, 
67 Iowa 728. 


10. East Lincoln v. Davenport, 94 
U.S. 801, 24 L.Ed. 322. 


11. Compare Counties §§ 277-282. 


12. Georges Tp. v. Union Trust Co. 
of Uniontown, 143 A. 10, 293 Pa. 364. 


[a] Second-class townships’ au- 
thority to borrow money is equal to 
that of other municipalities within 
their specific functions. Georges Tp. 
v. Union Trust Co. of Uniontown, 143 
A. 10, 293 Pa. 364. 


[b] Constitution and laws of state 
determine a town’s right to borrow 
money. Truman v. Inhabitants of 
Town of Harmony, 198 F. 557. 


[c] Statute authorizing borrow- 
by township in anticipation of 
current taxes for seasonable perform- 
ance of work on state-aid roads did 
not extend borrowing power, but fu- 
ture revenues taken should be specifi- 
cally named. Georges Tp. v. Union 
Trust Co. of Uniontown, 143 A. 10, 
293 Pa. 364. 


13. Lovejoy v. Foxcroft, 40 A. 141, 
91 Me. 367; Georges Tp. v. Union 
Trust Co. of Uniontown, 143 A. 10, 
293 Pa. 364 (repair and improvement 
of public roads). 


[a] Amount town can borrow for 
the discharge of duties and liabili- 
ties imposed upon it by law, is strict- 
ly limited to the amount necessary 
for such purpose. Lovejoy v. Fox- 
croft, 40 A. 141, 91 Me. 367. 


14 Town of Sarasota v. McAlpin, 
59 So. 244, 64 Fla. 152; Leavitt v. 
Town v. Somerville, 75 A. 54, 105 Me. 
517; Georges Tp. v. Union Trust Co. 
of Uniontown, 143 A. 10, 293 Pa. 364. 


[a] Vote of town to purchase wa- 
terworks and issue promissory note 
for the amount necessary to provide 
the purchase price, which would ex- 
ceed the debt limit, held unauthorized 
and invalid under Const. art 22. In- 
habitants of Strong y. Strong Water 
Company, 85 A. 1062, 110 Me. 256. 


15. First Wisconsin Nat. Bank of 
Milwaukee v. Town of Catawba, 197 
N.W. 10138, 183 Wis. 220. 


[a] Sinking fund is a fund derived 
from particular taxes, imposts, or du- 
ties, to be appropriated toward pay- 
ment of interest on and principal of 
public loan; object being to diminish 
debt. Sidney Spitzer & Co. v. Com- 
missioners of Franklin County, 123 S. 
BH. 636, 188 N.C. 30. 


[b] Duty to make annual tax levy. 
—The constitutional provision, re- 
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[§§ 175-176 


[§ 176] 4. Borrowing Money.*? To borrow money, 
a township must have antecedent legislative author- 
ity, either directly,1? or by implication from the ne- 
cessity of discharging duties imposed upon it by 
Constitutional or statutory provisions as to 
debt limits!* or prior or coneurrent provision for 
payment,1> must be observed, although the legisla- 
ture may validate a loan greater than that permit- 
ted by statute.*® 
a statute, substantial compliance with the terms of 
the act is necessary,+7 and sufficient!’ to give validity 
to the loan. Valid indebtedness can be incurred only 
upon the ¢onditions,?® within the time and limit,?° 


Where authority is derived. from 


quiring supervisors to provide annual 
tax sufficient to pay interest and prin- 
cipal of indebtedness was intended 
to check rash or extravagant expen- 
diture on credit. Potters’ Nat. Bank 
of East Liverpool, Ohio, v. Ohio Tp., 
peel County, 103 A. 605, 260 Pa. 
104. 


[c] Loan for building town hall 
was not made in conformity with the 
constitution, as to prior or concur- 
rent provision for tax for payment 
of debt incurred by municipality; 
there having been no actual levy mak- 
ing it obligatory on future officers to 
collect the necessary funds. First 
Wisconsin Nat. Bank of Milwaukee 
v. Town of Catawba, 197 N.W. 1013, 
183 Wis. 220. : 


[d] Liability on implied promise. 
—A town which borrowed money and 
expended it, as it hud power to do, 
for a town hall, is liable therefor on 
an implied promise, the loan having 
been made in good faith, though the 
town had not before or at the time 
made the provision for payment by 
taxation required by the constitution. 
First Wisconsin Nat. Bank of Mil- 
waukee v. Town of Catawba, 197 N. 
W. 10138, 188 Wis. 220. 


16. Adams v. Cook, 139 N.E. 803, 
245 Mass. 543. 


17. Birge v. Berlin Iron Bridge 
Co., 31 N.E. 609, 133 N.Y. 477; Georges 
Tp. v. Union Trust Co. of Uniontown, 
143 A. 10, 293 Pa. 364; In re Franklins 
Tp. Road Tax, 7 Pa.Dist.&Co. 607; 
Irwin v. Mifflin Tp., 26 Pa.Dist. 39. 


18 Peo. v. Tompkins, 64 N.Y. 53. 


[a] Indebtedness incurred by 
township for permanent improve- 
ments may be evidenced by certifi- 
cates of indebtedness. Georges Tp. 
v. Union Trust Co. of Uniontown, 143 
A. 10, 298 Pa. 364. 


19. Lovejoy v. Foxcroft, 40 A. 141, 
91 Me. 367; French v. South Arm Tp., 
81 N.W. 557, 122 Mich. 593; Webster 
v. White Plains, 87 N.Y.S. 7838, 93 App. 
Div. 398; Barker v. Floyd, 69 N.Y.S. 
1109, 61 App.Div. 92; Good Roads 
Mach. Co. v. Old Lycoming Tp., 25 Pa. 
Super. 156. 


[a] -Statute held to apply to pur- 
chase of road-building machinery. 
Mad River Tp. v. Austin-Western 
Road Mach. Co., 27 OhioC.A. 209, 5 
OhioApp. 298. 


20. IJll_—IKankakee v. McGrew, 52 
NiE. 893, 178 Dll 74. 


Ind.—State v. Johns, 84 N.E. 1, 170 
Ind. 233; Austin Mfg. Co. v. Smith- 
oe Tp., 52 N.E. 1011, 21 Ind.App. 


Mass.—Brown v. Melrose, 30 N.E. 
87,.155 Mass. 587. 


Ree gaia Tae ay) v. Stanton, 23 Minn. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 176] 
by the officers,?1 and in conformity to the procedure2? 
prescribed by statute or local ordinance.?2 
board, or other officers of a town, have no authority 
ex officio to borrow money on the eredit of the town.24 


To do so, they must, as a general rule, have author- 
ity expressly conferred by statute,?°> or by vote of 


Neb.—Union Pac. R. Co. v. Howard 
County, 92 N.W. 579, 97 N.W. 280, 66 
Neb. 663. 


R.I.—McAleer v. Angell, 36 A. 588, 
19 R.I. 688. 


S.D.—Dring v. St. Lawrence Tp., 
122 N.W. 664, 23 S.D. 624. 


21. Coal Creek Tp. Advisory Bd. v. 
Levandowski, (Ind.App.) 84 N.E. 346. 


22. Coal Creek Tp. Advisory Bad. 
v. Levandowski, supra; Coombs v. 
Jefferson Tp., 67 N.E. 274, 31 Ind. 
App. 131; French v. South Arm Tp., 
81 N.W. 557, 122 Mich. 598; Austin 
Mfg. Co. v. Twin Brooks Tp., 91 N. 
W. 470, 16 S.D. 126. 


23. Brown v. Melrose, 30 N.E. 87, 
155 Mass. 587. 


24  #jEast Hartford v. American 
Nat. Bank, 49 Conn. 539; Inhabitants 
of York v. Steward, 87 A. 372, 110 Me. 
523; Lincoln v. Stockton, 75 Me. 141; 
Potters’ Nat. Bank of East Liverpool, 
Ohio v. Ohio Tp., Beaver County, 103 
A. 605, 260 Pa. 104; Good Roads Mach. 
oo vy. Old Lycoming Tp., 25 Pa.Super. 


[a] Town treasurer.—Lovejoy v. 
Foxcroft, 40 A. 141, 91 Me. 367; Town 
of New Haven v. Weston, 86 A. 996, 
SiemVits ots. 46 ae ALNGS:.-921. 


{[b] Renewal notes cannot be giv- 
en.—Abbott v. North Andover, 14 N. 
HE. 754, 145 Mass. 484. 


[c] The selectmen of a town have 
authority to borrow money for the 
use of the town. Town of New Ha- 
ven v. Weston, 86 A. 996, 87 Vt. 7, 46 
L.R.A.N.S, 921. 


25. Peo. v. Brinckerhoff, 7 Hun 668 
[mod on other grounds 68 N.Y. 259]; 
Irwin vy. Mifflin Tp., 26 Pa.Dist. 39. 


[a] Statute giving power to audit 
accounts and draw warrants on treas- 
urer does not authorize officers to bor- 
row money. Wells v. Whittaker, 4 
IlLApp. 381. 


{b] Giving unauthorized obliga- 
tion does not invalidate a debt in it- 
self authorized. Ford v. Washington 
Mp 08 ARTI TL N.J.Law 49. 


26. Lovejoy v. Foxcroft, 40 A. 141, 
91 Me. 367; French v. South Arm Tp., 
81° Now. 557, 122 ‘Mich. 593;° State 
Bank of Cornell v. Town of Washing- 
ton, 197 N.W. 933, 184 Wis. 124. 


[a] Amount borrowed.—Township 
may borrow money by resolution 
without electoral approval for any 
lawful purpose up to 2 per cent of 
property valuation. Georges Tp. Vv. 
Union Trust Co. of Uniontown, 143 A. 
10, 293 Pa. 364. 


[b] Extent of authority granted. 
—A vote at an annual town meeting, 
which authorizes and instructs the 
treasurer to hire money on the credit 
of the town to meet pressing liabili- 
ties, does not authorize him to borrow 
money for the construction of a 
bridge authorized seven months later. 
Inhabitants of York v. Steward, 87 
A. 372, 110 Me. 523. 


[c] Town is not liable for a com- 
mission to a broker for negotiating a 
loan by reason of a vote authorizing 
a loan to be made. Butterfield v. Mel- 
rose, 6 Allen (Mass.) 187. 


[d] Presumption is that a loan 
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The town | void.?7 


made by officers having authority to 
borrow for a certain purpose is for 
that purpose. Shackford v. Newing- 
ton, 46 N.H. 415. 


[e] Payment of town order by a 
town treasurer with his own money 
constituted a loan to the town which 
the treasurer could not recover with- 
out proof that the town previously 
authorized or subsequently ratified 
his action. Baldwin v. Inhabitants 
of Prentiss, 74 A. 1038, 105 Me. 469. 


[f] Interest-bearing orders.—The 
statute held to prohibit the township 
board or the highway commissioner 
from issuing an order for the future 
payment of money with annual inter- 
est, without authorization by vote of 
the electors. Power v. Balitz, 153 N. 
W. 39, 186 Mich. 652; Power v. Gray, 
153 N.W. 87, 186 Mich. 646. 


27. Smith v. Epping, 45 A. 415, 69 
NH. 558. 


28. State Bank of Cornell v. Town 
A a aa eae 197 N.W. 933, 184 Wis. 


[a] Requisites of resolution.—(1) 
Where resolution adopted at town 
meeting to borrow money did not pre- 
scribe the amount of money that 
might be borrowed, nor the rate of 
interest which should be paid, the 
town board had no power to borrow 
any money. State Bank of Cornell v. 
Town of Washington, 197 N.W. 933, 
184 Wis. 124. (2) Where a township 
committee borrows money under 
Township L. (1899) § 81, in anticipa- 
tion of collection of sums voted, the 
resolution of the committee need not 
state that the money is borrowed to 
anticipate collections voted for town- 
ship purposes. Farmers’ & Mechan- 
ics’ Nat. Bank of Woodbury v. Frank- 
lin Tp., in Gloucester County, 85 A. 
320, 88 N.J.Law 769. 


29. Benoit v. Conway, 
(Mass.) 528. 


[a] Authority given by town to 
make one loan does not make town 
liable for subsequent loan to same of- 
ficer. Lowell Five Cents Sav. Bank 
v. Winchester, 8 Allen (Mass.) 109. 


30. Lovejoy v. Foxcroft, 40 A. 141, 
91 Me. 367. 


31. Lovejoy v. Foxcroft, supra. 


32. Inhabitants of Argyle v. Hast- 
ern Trust & Banking Co., 134 A. 164, 
125 Me. 370. 


33. In re Ferguson, 115 A. 799, 271 
Pars. 


[al Debt in excess of limit.—(1) 
A town may borrow money to refund 
a debt which it. owed in 1878 when 
Const. art 22, took effect, limiting 
municipal indebtedness, even though 
its debt was then in excess of the 
five per cent limit. Leavitt v. Town 
of Somerville, 75 A. 54, 105 Me. 517. 
(2) If a town originally indebted to 
the constitutional limit illegally cre- 
ates an additional debt, and borrows 
money to pay both classes of debt in- 
discriminately, the taint of the un- 
lawful part permeates the whole loan, 
making it uncollectible. Leavitt v. 
Town of Somerville, supra. 


34 Potters’ Nat. Bank of East 
Liverpool, Ohio v. Ohio Tp., Beaver 
County, 103 A. 605, 260 Pa. 104. 


[a] “Emergency,” as used in the 


10 Allen 
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the town;?® otherwise loans contracted by them are 
The authority to borrow money must be le- 
gally conferred ;?* it cannot rest upon usage,?® and 
ceases upon the full exercise of the power.*° A town 
may ordinarily borrow money to pay, renew,°' or 
refund*? its legal debts? or to meet emergencies,** 


statute, authorizing the borrowing 
of money to meet an emergency on 
the authorization of the advisory 
board of a town, is an event or oc- 
casional combination of circumstances 
which calls for immediate action or 
remedy; the word being synonymous 
with ‘pressing necessity” or “exi- 
gency.” First Nat. Bank v. Van Buren 
School Trustee, Daviess County, 93 N. 
E. 863, 47 Ind.App. 79. 


[b] Determination of emergency. 
—The statute provides that on a spe- 
cial call of the township trustee or 
the chairman of the advisory board, 
or a majority of its members, the 
board may, if a quorum is present, 
by consent of all the members pres- 
ent, determine whether an emergency 
exists for the expenditure of any 
sums not included in the existing es- 
timates and levy, and, in case an 
emergency is found tto exist, the 
board by special order entered and 
signed on the record may authorize 
the trustee to borrow a sum of money 
to be named _ sufficient to meet the 
emergency. Held, that the borrowing 
of money to meet an emergency not 
contained in the existing estimate and 
levy must be authorized by the ad- 
visory board and entered on the 
board’s record. First Nat. Bank v. 
Van Buren School Trustee, Daviess 
County, 93 N.E. 863, 47 Ind.App. 79. 


{[c] Teachers’ salaries. — Under 
statute providing that no existing in- 
debtedness of a township need be paid 
until due, where on January 4, i907, 
there was in the tuition fund of de- 
fendant township $919.03, and on 
January 27th following the township 
received from the county treasurer 
for the credit of the same fund $1,- 
227.27, and no payments were made 
to teachers between the 4th and 27th 
of January, no emergency existed on 
January 4th, authorizing tthe borrow- 
ing of money to pay teachers’ salaries, 
though an emergency might arise at 
or before the termination of the 
school term. First Nat. Bank v. Van 
Buren School Trustee, Daviess Coun- 
ty, 93 N.E. 863, 47 Ind.App. 79 


[d] Record and proceedings.—(1) 
Under statute requiring the advisory 
board of a township to elect a secre- 
tary who shali record the proceedings 
of the board at any meeting in full, 
the board’s record, in order to justify 
a loan must contain not only a spe-. 
eial order authorizing the loan, but 
also a finding that an emergency ex- 
isted which was not included in the 
existing estimate and levy. First 
Nat. Bank v. Van Buren School Trus- 
tee, Daviess County, 93 N.E. 863, 47 
Ind.App. 79. (2) Where the proceed- 
ings of the advisory board of a town- 
ship were insufficient to authorize the 
borrowing of money loaned by plain- 
tiff to meet an alleged emergency, 
plaintiff was not entitled to recover 
the money so loaned on:a quantum 
meruit, under the rule that a trustee 
who seeks to bind his township must 
proceed as provided by statute and 
within the powers conferred thereby, 
otherwise his contracts are void, and 
no subsequent act can estop the town- 
ship from setting up their invalidity. 
First Nat. Bank v. Van Buren School 
Trustee, Daviess County, supra. 


[e] Repair of roads and bridges.— 
rep v. Jackson Tp., 21 A. 672, 141 
Pay ‘ 
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and, if made in anticipation of current revenues,*° 
which include the ensuing year’s taxes and collectable 
liquid assets,?* such temporary loans are valid un- 
less other funds are available,** and unless they are 
made to be replaced by permanent loans exceeding 
the limit of indebtedness.?* Unauthorized borrowing 
of money by the officers of the town may be ratified 
by the town.?® In some cases towns have been held 
liable for money so borrowed upon proof that it was 
used for legitimate town purposes;*® but by the 
weight of authority, such use alone is not sufficient 
without subsequent ratification by the town of the 
action of its officers in borrowing and applying the 
funds.41 A town is liable for money furnished upon 
an authorized loan, although it is embezzled by the 
officer to whom it is paid.t2 An improper expendi- 
ture of borrdwed funds will not impair the validity 
of the loan.*? 


[§ 177] 5. Effect of Unauthorized Debts or Ex- 
penditures—a. In General. As has been seen, charg- 
es against a town for expenditures that are unau- 
thorized are illegal and void.4* The rule that one 
dealing with township officers is chargeable with no- 
tice of the extent or lack of their authority*® ap- 


35. Georges Tp. v. Union Trust 
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plies to one loaning money to them for the benefit 


of the town.4® The town, however, may be liable 
as on an implied obligation,*’ and, if an illegal pay- 
ment has been made, the officer making it may be 
liable to the town for reimbursement.*® Officers 
cannot be compelled to pay out money upon the 
strength of an illegal vote,*® and expenditures made 
in obedience to such a vote may be recovered®® un- 
less duly ratified by subsequent action of the town.°* 
Allowances in the nature of fees and commissions 
made to officers without warrant of law may be re- 
covered by the town.°? 


[§ 178] b. Ratification and Validation. As a gen- 
eral rule the legislature, within the limits of its pow- 
er to authorize town debts and expenditures, may 
ratify those already contracted,°* unless void and 
thus incapable of ratification.®* It has been held that, 
where a vote of the people of the town is necessary 
to authorize a debt, the legislature cannot validate 
a debt contracted in reliance upon an invalid elec- 
tion, without a resubmission of the matter to the 
people.®® 3 


[§ 179] B. Administration of Finances**—1. In 


statute prohibiting municipalities 


tei of Uniontown, 143 A. 10, 293 Pa. 


[a] Mistake as to  liability.— 
Township was not relieved from lia- 
bility for temporary loans made in 
good faith by road supervisors be- 
cause supervisors were mistaken in 
believing county would be liable. 
Athens Nat. Bank v. Ridgebury Tp., 
154 A. 791, 303 Pa. 479. 


[b] Repair of highways.—(1) 
Loans made as temporary advance- 
ments to enable road supervisors to 
repair highways under agreement for 
repayment from current . revenues 
which greatly exceeded loans held 
valid. Athens Nat. Bank v. Ridge- 
bury. Tp Wh4" An 791,..3038> Ba. 479. 
{2) Temporary loans to repair high- 
ways made under agreement for re- 
payment from current revenues were 
valid, though road supervisors used 
current revenues for other purposes. 
Athens Nat. Bank v. Ridgebury Tp., 
supra. 


[ec] Reconstruction of bridges.— 
(1) Road supervisors, required to 
maintain reasonably safe bridges, 
could make temporary loans to _ re- 
construct bridges destroyed by flood 
and provide for payment by extra 
tax levy. Athens Nat. Bank vy. Ridge- 
bury Tp., 154 A. 791, 308 Pa. 479. (2) 
Temporary loan to rebuild bridges 
undermined by flood was valid, if 
road supervisors in good faith in- 
tended to levy extra tax to meet ex- 
pense. Athens Nat. Bank v. Ridge- 
bury Tp., supra. (3) When extraordi- 
nary emergency necessitates build- 
ing of bridges, road supervisors may 
temporarily borrow money if having 
well-grounded anticipation of future 
revenue from tax levies or other 
sources. Athens Nat. Bank v. Ridge- 
bury Tp., supra. (4) Temporary 
loans by road supervisors for re- 
building bridges held valid, where 
township had _ sufficient probable 
sources of revenue therefor. Athens 
Nat. Bank v. Ridgebury Tp., supra. 


36. Georges Tp. v. Union Trust 
EL of Uniontown, 143 A. 10, 293 Pa. 
864. 


37. 


hes Bank, 47 N.E. 349, 18 Ind.App. 


[a] Payment of teachers’ wages. 
—Township trustee had no power to 
borrow money to pay teachers when 
he had money for that purpose on 
hand. Clinton School Tp. v. Leba- 
non Nat. Bank, 47 N.E. 349, 18 Ind. 
App. 42. 


38. Inhabitants of Strong v. 
Seong, Water Co., 85 A. 1062, 110 Me. 


39. Inhabitants of Argyle v. East- 
ern Trust & Banking Co., 134 A. 164, 
125 Me. 370. 


[a] Acceptance of report of offi- 
cers at town meeting showing trans- 
action was a ratification thereof. In- 
habitants of Argyle v. Eastern Trust 
Siete Co., 184 A. 164, 125 Me. 


[b] Vote in legal town meeting 
upon a sufficient article in the war- 
rant is necessary to ratify an unau- 
thorized borrowing. Lovejoy v. Fox- 
croft, 40 A. 141, 91 Me. 3867. 


40. Killian v. State, 43 N.E. 955, 
15 Ind.App. 261. 


41. Baldwin v. Inhabitants of 
Prentiss, 74 A. 1038, 105 Me. 469; 
Lovejoy v. Foxcroft, 40 A. 141, 91 
Me. 367; Brown yv. Winterport, 9 A. 
844, 79 Me. 305; Bessey v. Unity 
Plantation, 65 Me. 342; Agawam Nat. 
Bank v. South Hadley, 128 Mass. 503; 
Benoit v. Conway, 10 Allen (Mass.) 
ae Musgrove v. Kennell, 23 N.J.Eq. 

[a] Silence is not sufficient. Otis 
v. Stockton, 7} Me. 506. 


42. Lovejoy v. Foxcroft, 40 A. 141, 
91 Me. 367. 


43. Hohl), v. Westford, 33 Wis. 323. 
44 See also supra §§ 173-176. 
45. See cases supra § 157. 


46. First Nat. Bank v. Van Buren 
School Trustee, Daviess County, 93 
N.E. 8638, 47 Ind.App. 79. 


47. McFayden v. Town of Calis- 
toga, 240 P. 528, 74 Cal.App. 378. 


[a] Rental of truck.—While con- 


Clinton School Tp. v. Lebanon ! tract in violation of constitution and 


from incurring indebtedness in any 
year exceeding income and revenue 
provided therefor, is void and incapa- 
ble of ratification, town board of trus- 
tees could make valid contract for use 
of truck at agreed rental, and, having 
accepted delivery of and used truck, 
town is liable on implied contract to 
pay reasonable value of such use, sub- 
ject to such constitutional inhibition. 
McFayden v. Town of Calistoga, 240 
P. 523, 74 Cal.App. 378. 


[b] Assignee of note executed by 
town cannot claim recovery on 
ground town had benefit of money 
raised thereby. Town of Swiss v. U. 
Sv ores Bank, 218 N.W. 842, 196 Wis. 


[c] Money loaned to a townsHip 
committee is recoverable by suit, al- 
though used by the committee to pay 
off and discharge a note held by a 
third person, which is a renewal of 
a note originally given more than 
a year before. Ford v. Washington 
Tp., 58 A. 79, 71 N.J.Law 49. 


Implied contracts see supra § 164. 


48. Daly v. Haight, 149 N.Y.S. 940, 
87 Misc. 425 [rev 156 N.Y.S. 538, 170 
App.Div. 469, aff 121 N.E. 862, 224 
N.Y. 726 mem]. 


49. Hooper v. Emery, 14 Me. 875. 


50. Frost v. Belmont, 6 1 
(Mass.) 152. aren 


51. Greenland vy. 
472. 

[a] Usage cannot render valid an 
unlawful town expenditure, no mat- 
ter how long continued. Hood v. 
Lynn, 1 Allen (Mass.) 103. 


Ratification see infra § 178. 


Demarest v. New Barbadoes 
Tp., 40 N.J.Law 604; Banks Tp. v. 
Frey, 10 Pa.Co. 580. 


53. Booth v. Woodbury, 32 Coun. 
118; Jefferson School Tp. v. Litton, 
19 N.E. 323, 116 Ind. 467. 


54. McFayden v. Town of Calis- 
toga, 240 P. 5238, 74 Cal.App. 378. 


55. Wiley v. Silliman, 62 Ill. . 
Marshall v. Silliman, 61 Ill. 218. Te 


56. Compare Counties §§ 283-295. 


Weeks, 49 N.H. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


~ §§ 179-186] 


General. The officers entitled to the custody and 
control of town funds are those designated by stat- 
ute for that purpose.>? The proceeds of town bonds 
sold by an officer are the property of the town and 
not subject to be taken for the officer’s individual 
debts.°* Money once paid into the town treasury is 
presumed, in contemplation of law, to remain there- 
in until legally paid out.5® Officers are responsible 
for money paid to an alleged town treasurer where 
no such office existed.*° When the general purposes 
for which town funds may be expended are pre- 
seribed by statute,® so long as the expenditures are 
within the general objects prescribed, the discretion 
of the town,*? or of the officials,®’ cannot be con- 
trolled by the courts. 


[§ 180] 2. Designation of Depositaries. Towns or 
townships, or their authorized officers, may designate 
depositaries of town funds,** and where they con- 
sider bids by prospective depositaries, they must 
exercise a sound legal discretion, not a capricious, 
arbitrary or oppressive one.®® 


[§ 181] 3. Lending Funds. Town officers do not 
possess authority ex officio to lend town funds,** but 
may be given such authority by statute®? or by vote 
of the town. An illegal loan made by its officers, 
however, does not prevent the recovery of the mon- 


57. Florer v. State, 32 N.H. 829, 69. 


TOWNS 


Pleasant Valley Dist. Tp. v. 


[63 C.J.] 183 


ey by the town;°® and a loan is to be distinguished 
from a mere deposit of funds at interest but without 
obligation to continue it for any specified time.7° 


[§ 182] 4. Trust Funds. A town becoming a trus- 
tee to use the mcome of funds may invest them in 
interest-bearing securities and use the income for the 
purposes of the trust or may use the principal for or- 
dinary municipal purposes paying interest thereon.7+ 


[§ 183] 5. Transfer to Another Fund. Transfer 
of money from one fund to another must be in com- 
pliance with statutory requirements’? and may be 
a condition necessary to disbursements for particu- 
lar purposes.73 


[§ 184] 6. Publication of Transactions. <A re- 
quirement of publication of accounts of receipts and 
expenditures in pamphlet form is not complied with 
by reading the account at a town meeting.?4 


[§ 185] 7. Audit of Town Books.75 By statute the 
books of a town may be made subject to audit by 
the state’® on its own motion,”’ or that of the town,7® 
at the expense of the town itself.7® 


[§ 186] 8. Appropriations and Payment of Debts 
in General’°—a. Authority To Make. A town may 
appropriate money only for purposes authorized by 
law. ,Appropriations may be made for current 


books, from which the charge for 


a 
E 
| 
: 
| 


133 Ind. 453 (control of funds arising 
from taxation of dogs). 


[a] In Iowa the township trustees 
have not control over the road fund 
in the hands of the township clerk, 
save that part of it which may be 
set aside for general township pur- 
poses; the balance is to be expended 
in his discretion by the road _ super- 
visor, and he has a right to demand 
and receive it from the township 
clerk. Henderson v. Simpson, 45 
Iowa 519. 


58. Bundy v. Monticello, 84 Ind. 
119. 


59. Hohl v. Westford, 33 Wis. 323. 


60. Banks Tp. v. Frey, 10 Pa.Co. 
580. 

61. Expenditures permissible see 
supra § 174. 

62. Eddy-v. Wilson, 48 Vt. 362. 


63. McConnell v. Allen, 85 N.E. 
1082, 1938 N.Y. 318. 


64. State ex rel. Farmers’ Bank v. 
Township Board of Grand River Tp., 
175 S.W. 139, 188 Mo.App. 266. 

[a] County, as agent for town- 
ship, may be vested with custody of 
funds. State v. Marion County Ct., 
30 S.W. 103, 128 Mo. 427 [aff 31 S.W. 
23, 128 Mo. 427]. 

65. State ex rel. Farmers’ Bank v. 
Township Board of Grand River Tp., 
175 S.W. 139, 188 Mo.App. 266 (award 
for political support). 

66. Holderness v. Baker, 44 N.H. 
414, : 

[a] Statutes of Saskatchewan do 
not authorize loan_of money ,to pri- 
vate individuals. Craig v. Qu’Apelle, 
10 Sask.L. 307 (to hotel keeper to 
buy furniture for hotel). 

67. State v. Rice, 65 Ala. 83. 

[a] Mortgage security may be 
taken as an incident to statutory au- 
thority to loan. State v. Rice, 65 Ala. 
83. 


68. Powers given to officers gen-~ 
erally see supra § 113 et seq. 


Calvin, 13 N.W. 80, 59 Iowa 189; Pol- 
sock v. Hatch, 3 OhioDec. (Reprint) 
o . 

- 70. Pollock v. Hatch, 3 OhioDec. 
(Reprint) 304. 


71. Inhabitants of York v. Stew- 
ard, 87 A. 372, 110 Me. 523 (Rev. St. 
c 4 §§ 80-85). 


72. Dickinson vy. Blackwood, 
P.(582, 76 OK1. “175. 


[a] Unexpended balance.—A 
transfer by the excise board of an un- 
expended balance from the “road 
dragging fund’ to the “general 
fund” of a township was in excess of 
authority conferred by statute in 
force when such transfer was made. 
Dickinson v. Blackwood, 184 P. 582, 
76 OKl. 175. 


73. Kox v. Pemberton Tp., Bur- 
lington County, 80 A. 947, 82 N.J.Law 
117 (unexpended balance used to 
supplement bond issue). 


74 Dunster v. Randolph, 9 N.J. 
A fan I 


75. Accounting of officers see su- 
pra §§ 122-126. 


76. Evenson v. State, 
849, 186 Wis. 312. 


[a] Validity of statute.—Act au- 
thorizing tax commission to audit 
books of town without request there- 
for by town board and collection of 
charges therefor, held not unconsti- 
tutional. Evenson v. State, 202 N.W. 
849, 186 Wis. 312. 


77. Evenson v. State, supra. 
78. Evenson vy. State, supra. 


[a] Resolution of annual town 
meeting for audit of town’s books by 
tax commission held not sufficient, 
under statute providing for audit 
thereof on request of “town or vil- 
lage board.’”? Evenson v. State, 202 
N.W. 849, 186 Wis. 312. 


79. Evenson vy. State, supra. 


[a] Tax commission’s claim for 
services in making audit of town’s 
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202 N.W. 


each day or hour and expenses could 
be ascertained, held sufficiently to 
comply with statute. Evenson v. 
State, 202 N.W. 849, 186 Wis. 312. 
(2) Tax commission’s claim for serv- 
ices in making audit of town’s books 
under statute filed by tax commis- 
sion, will be presumed to have been 
regularly verified. Evenson v. State, 
supra, 


80. Compare Counties §§ 289-290; 
Municipal Corporations §§ 4118-4123. 


81. Ind.—Miller v. Jackson Tp., 
Epon’ County, 99 N.E. 102, 178 Ind. 


N.H.—Knowlton v. New Boston, 58 
A. 509, 72 N.H. 590; Wendell v. 
Pierce, 13 N.H. 502. ‘ 


N.J.—Mason v. Cranbury Tp., 52 A. 
568, 68 N.J.Law 149; Atlantic City 
Water-works Co. v. Smith, 1 A. 459, 
47 N.J.Law 473. 


N.Y.—Boyce v. Russell, 2 Cow. 444. 


Vt.—Fletcher First Universalist 
Soc, v. Leach, 35 Vt. 108. 


[a]. Money to defray expenses of 
suit if needed, could be voted at town 
meeting. Atlantic City Water-works 
ce v. Smith, 1 A. 459, 47 N.J.Law 

Td. 


[b] Money for fees not other- 
wise provided by law could not be 
voted as obscure and illegal. Atlan- 
tic City Water-works Co. v. Smith, 1 
A. 459, 47 N.J.Law 473. 


[ec] Money to repair wharf could 
not be voted to be raised at township 
meeting, township having no author- 
ity by statute to own or repair a 
wharf. Atlantic City Water-works 
Co. v. Smith, 1 A. 459, 47 N.J.Law 473. 


[d] Interest on bonds and notes 
could be ordered to be raised by 
township committee. Atlantic City 
Water-works Co. v. Smith, 1 A. 459, 
47 N.J.Law 473. 


[e] Relief fund for firemen.—In 
re Relief Funds for Firemen, 13 Pa. 
Dist.&Co. 65. 
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expenses®? or necessary charges,** as where there is 
a right to defend or an interest to protect, or where 
a duty arises from the exercise of the power con- 
ferred.84 An authority to contract a debt implies 
authority to make appropriation for its payment.*° 
An appropriation to settle a claim against the town 
arising out of the administration of municipal af- 
fairs is binding on the town, even if the claim could 
not have been successfully maintained.** In the ab- 
sence of a duty to supply funds for certain purposes, 
a town may refuse to appropriate money for such 
purposes or may attach binding conditions to its 
appropriations therefor.** 


By whom made. It is also essential that the offi- 
cers who make such appropriations or payments 
of town moneys shall be legally authorized to do 
so.88 While selectmen have general authority to 
pay existing town debts of ordinary character,*°® 
if the statute designates the officers who may make 


e2. Swaney v. Georges Tp., 97 Pa. 


Super. 144 (road repair is current ex- | 422. 
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ers v. Potter, 103 N.B. 906, 216 Mass. 
(2) Board of supervisors of 
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appropriations or payments, it is controlling,®® al- 
though a town meeting is not thereby deprived of 
power to make additional appropriations.°* -Pay- 
ment by the town treasurer through an advancement 
made by him, of a debt of the town did not ex- 
tinguish it so that it could not be revived by assign- 
ment to him.®? 


[§ 187} b. Funds Subject or Available. Appro- 
priations must be made from funds authorized by law 
to be used for the purpose,®? and must not exceed 
the limitations preseribed.°* While the current ex- 
penses of the township have first claim on ordinary 
revenue, and\contemplate operating expenses,®° any 
surplus of current revenues over expenses and law- 
ful loans may be used for permanent improve- 
ments.?® 

[§ 188] c. Manner and Form of Appropriation.®* 


Appropriations must be made in the form®® and man- 
ner authorized by law,°® and there must be full com- 


propriating money for the services 
of police patrolmén prohibited the 


[§§ 186-188 


pense). 


83. Ducey v. Inhabitants of Town 
me Webster, 130 N.E. 53, 237 Mass. 
97. ; 


Proper expenditures and charges 
generally see supra §§ 172-178. 


84. Ducey v. Inhabitants of Town 
Ca a aan 130 N.E. 53, 237 Mass. 
97. 


85. Rose v. McKie, 145 F. 584, 76 
CCVAL 274. 


86. Jones v. Inhabitants of Town 
cee ett 166 N.E. 754, 267 Mass. 


87. Hebert v. Duffy, 121 A. 127, 45 
R.I. 193 (maintenance of police de- 
partment). 


88. Benham v. Potter, 58 A. 735, 
ii, Conn, 186; Ladd’ v; Kranklin, 37 


Conn. 53; Sanborn vy. Deerfield, 2 N. 
H. 251. 
89. Sanborn v. Deerfield, supra. 


90. Bowers v. Potter, 103 N.E. 906, 
216 Mass. 422; Fabric Fire Hose Co. 
v. Town of Whitestown, 175 N.Y.S. 
191, 187 App.Div. 118; Hebert v. Duf- 
fy, L2d)A.) 127, 45° RT 193. 


[a] Police commission.—In view 
of statute transferring to the police 
commission of the town of Warwick 
all powers of the town council to fix 
the compensation of patrolmen and 
audit the police pay roll, and section 
18, directing the town treasurer to 
pay the salaries of police officers on 
presentation of orders from the com- 
mission, a special appropriation for 
patrol services by a financial meet- 
ing of the town of West Warwick, 
created by another later’ statute 
which also created a police commis- 
sion therefor with all the powers 
conferred by the earlier statute on 
the police commission of the town of 
Warwick, is subject to the order of 
the police commission only, and not 
to that of the town council. Hebert 
v. Duffy,.121 A. 127, 45 R.T. 198. 


{b] Fire districts and depart- 
ments.—(1) Where selectmen of a 
town have established a fire depart- 
ment and appointed engineers, under 
statute, the board of engineers, and 
not the selectmen, are required to ex- 
pend money for alterations of the 
town’s fire property not exceeding 
one hundred dollars a year, unless a 
larger appropriation is made. Bow- 


town, in creating fire district, has no 
authority to pass law providing for 
payment of money by collector of 
taxes assessed for fire district sup- 
plies to town supervisor; the board 
having no delegated power to pass 
such a law. Fabric Fire Hose Cog. 
Town of Whitestown, 175 N.Y.S. 191, 
187 App.Div. 118. 


91. Benham v. Potter, 58 A. 735, 77 
Conn. 186. 
92. Galion Iron Works & Mfg. Co. 


be Hollenback Tp., 146 A. 448, 297 Pa. 


93. State v. Johns, 84 N.E. 1, 170 
Ind. 233; Tippecanoe County v. Cox, 
6 Ind. 403; Park River Bank v. Nor- 
ton, 104 N.W. 525, 14 N.D. 143; State 
v. Trustees of Township Four, Range 
8, of Warren County, 2 Ohio 108; In 
re Upper Merion Township Police- 
man, 17 Pa.Dist.&Co. 323. 


[a] Road orders given supervis- 
ors on general settlements for labor 
done in their respective districts, and 
not including outlay for tools, etc., 
could not, under statute, be paid out 
of the general fund, but each must be 
confined to the particular district. 
oa v. Love, 41 N.W. 52, 76 Iowa 


[b] Current moneys in general 
road fund may be used for erection 
of township house when there is suf- 
ficient money for purpose above prop- 
er road requirements. In re Patton 
Tp., 138 Pa.Dist.&Co. 133. 


[c] Fire department maintenance. 
—Municipal authorities of a town 
may appropriate money for fire de- 
partment maintenance, and, such pro- 
vision having been made, it may ordi- 
narily be expended by the selectmen 
for necessary repairs of fire or en- 
gine houses, as well as for current 
expenses. Bowers v. Potter, 103 N. 
BE. 906, 216 Mass. 422. 


94. Town of Warwick vy. Barber, 
80 A, 11, 32 RL. 445. 


[a] Vote fixing salaries of mem- 
bers of the town council at a certain 
sum for the year, is a limitation on 
any appropriation for payment of sal- 
aries during such year; and the town 
treasurer may not exceed such limi- 
tation. Town of Warwick v. Barber, 
80 A. 11, 32 R.I. 445. 


[b] Police patrol services.—(1) 
Where a town meeting resolution ap- 


town treasurer from paying certain 
officials for services out of the mon- 
eys so appropriated, the board of po- 
lice commissioners, though not re- 
quired to expend the fund, could not 
order payment of any part of it as 
compensation for patrol services ren- 
dered by any of such officials. Hebert 
ve Duffy, 221: A..421,. 45: Ray 9S) 
Where a town meeting appropriated 
a certain sum for services of patrol- 
men and another sum for “other po- 
lice services,’ the latter appropria- 
tion was not available for payment 
of compensation for patrol services. 
Hebert v. Duffy, supra. 


95. Georges Tp. v. Union Trust 
aes of Uniontown, 143 A. 10, 293 Pa. 


_[a] Repair and maintenance of 
highways.—Georges Tp. v. Union 
Trust Co. of Uniontown, 143 A. 10, 
293 Pa. 364. 


96. Georges Tp. v. Union Trust 
Co. of Uniontown, supra. 


97. Warrants see infra § 189. 


98. Miller v. Jackson Tp., Boone 
County, 99 N.E. 102, 178 Ind. 503; 
A aes v. Gilpatrick, 157 A. 714, 130 

e. z 


[a] Officers’ salaries.—(1) Se- 
lectman’s salary held authorized by 
town meeting vote, taken under stat- 
utory authority to “pay same as last 
year.” Milliken v. Gilpatrick, 157 A. 
714, 1830 Me. 498. (2) Appropriation 
for officers’ salaries by town meet- 
ing which ‘‘voted to pay same as last 
year” held sufficiently definite, voters 
having means of knowing what they 


were doing. Milliken v. Gilpatrick, 
supra. 
{b] Record of items.—The stat- 


ute defining the duties of the advis- 
ory board, requires the advisory 
board to act on the _ itemized 
statement of the township trustee, 
and by written record make an item- 
ized appropriation, and any contract 
not included in such appropriation is 
void. Miller v. Jackson Tp., Boone 
County, 99 N.B. 102, 178 Ind. 503. 


99. Atlantic City Water-works Co. 
v. Smith, 1 A. 459, 47 N.J.Law 473; 
a re Porter Tp. Road, 1 Walk. (Pa.) 


[a] Vote to give an order on the 
treasurer is an appropriation. Bald- 
win v. North Branford, 32 Conn. 47. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 188-190] 


pliance with all statutory or local requirements! as 
to estimates” votes, and procedure of administrative 
A creditor of a town with respect to a 
matter ordinarily within current expenses need not 
ascertain whether there is an appropriation to cover 
the matter or whether he is being paid from the 


bodies.* 


proper appropriation.® 


{§ 189] 9. Warrants, Orders, and Certificates of 
While payment of 
lawful claims may be made otherwise,’ the method 
commonly provided for the disbursement of town 
funds is by warrants or orders drawn on the treas- 
urer by officers who may be authorized to do so.§ 


Indebtedness®°—a. In General. 


1. Union School Tp. of St. Joseph 
‘County v. Moon, 161 N.E. 714, 162 N. 
HB. 61, 87 Ind.App. 536; Coal Creek Tp. 
Advisory Bd. v. Levandowski, (Ind. 
App.) 84 N.E. 346. 


2 Loring v. Inhabitants of Town 


of Westwood, 130 N.E. 85, 238 
Mass. 9. 
[a]. Appropriation for fire engine. 


—Under by-law for the government 
of town meetings providing no grant 
exceeding $300 shall be made until 
the subject-matter has been consid- 
ered and estimates reported to the 
town by‘the engineers of the fire de- 
partment, among others, etc. the 
town could not lawfully appropriate 
$2,000 for a fire engine without an es- 
timate, and, no estimate having been 
reported by any of the officers named 
in the by-law, or by any committee 
whatever, the appropriation vote of 
the town meeting was invalid. Lor- 
ing v. Inhabitants of Town of West- 
wood, 130 N.E. 85, 238 Mass. 9. 


3. Meader v. Inhabitants of Town 
of West Newbury, 152 N.E. 315, 256 
Mass. 37; Childs v. Hillsborough 
Hlectric Light, etc., Co., 47 A. 271, 70 
N.H. 318. 


4. Union School Tp. of St. Joseph 
County v. Moon, 161 N.E. 714, 162 N. 
EH. 61, 87 Ind.App. 536; Coal Creek 
Tp. Advisory Bd. v. Levandowski 
(Iind.App.) 84 N.E. 346. 


[a] Number of votes.—The stat- 
ute relating to township business, 
provides for an advisory board of 
three persons, of which two members 
shall constitute a quorum. It also 
provides for special meetings of the 
board, upon the special call of the 
township trustee or chairman of the 
advisory board, ete., and provides 
that such board may, if a quorum be 
present, by consent of all the mem- 
bers present, determine whether an 
emergency exists for the expenditure 
of any sums not included in the ex- 
isting estimates and levy, and, if 
such emergency is found to exist, 
the board may authorize by special 
erder the trustee to borrow money, 
ete. By a later act a proviso was 
added that if, at any annual or spe- 
cial meeting of the board, it shall be 
found indispensably necessary to pro- 
vide for the construction of a school 
building, the cost or the proportion- 
ate cost of which would be in excess 
of the sum available out of an annual 
levy, the board may authorize the 
trustee to issue warrants or bonds 
to pay for the building, or the pro- 
portionate cost thereof, etc., and in 
no event shall a debt of the town- 
ship be created, except by the advis- 
ory board and in the manner herein 
specified. Held, that any one mem- 
ber of the board present at a special 
meeting can prevent the subject of 
an emergency appropriation from be- 
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For authorized purposes,® and within the scope of 
their authority,?° warrants or orders may usually be 
drawn by selectmen,'! supervisors, or other officers 
who may be authorized.13 
facie acknowledgments of town indebtedness,'* but 
do not bear interest,‘® unless by special provision 


Warrants constitute prima 


under statutory authority.1® 


ing considered, though when taken 
up, an emergency may be declared 
by the votes of two members; but 
the clause ‘“‘in no event shall a debt 
of the township be created, except by 
the advisory board Ge ATIC Arh 
the manner herein specified,’’ does 
not make the requirement apply, so 
as to require a unanimous consent at 
a regular session of the board, to con- 
Sider an emergency, and an emer- 
gency may be considered at a regu- 
lar session by a majority vote. Kirk- 
patrick v. Van Cleave, 89 N.E. 913, 
914, 44 Ind.App. 629. 


[b] Approval of unlawful expend- 
itures.—Under statute providing for 
annual appropriations by township 
advisory board for rent of office for 
township trustee, the proper expendi- 
ture of the appropriation is a duty 
resting upon the trustee, and the 
board’s approval of unlawful expend- 
iture of the appropriation by the 
trustee does not give such expendi- 
ture the sanction of the law. Jack- 
son Tp. of Boone County v. Bowman, 
147 N.E. 621, 196 Ind. 729; Marion 
Tp. of Boone County v. Howard, 147 
Ni E619; °196--Ind: 167. 4 


5. Georges Tp. v. Union Trust Co. 
of Uniontown, 143 A. 10, 293 Pa. 364 
(tradesmen, workmen, and em- 
ployees). 


6. Compare Counties §§ 307-320; 
Municipal Corporations §§ 4126-4140. 


7. Georges Tp. v. Union Trust Co. 
of Uniontown, 143 A. 10, 293 Pa. 364 
(claims for township road work). 


8. See statutory provisions, and 


eases infra this section. 


9. Boyd v. Mill Creek School Tp., 
24 N.E. 661, 124 Ind. 193; Salamanca 
Tp. v. Jasper County Bank, 22 Kan. 
696; Mueller v. Cavour, 83 N.W. 944, 
107 Wis. 599. 


{a] Damages to property hired.— 
Under the statute, providing that 
money expended on highways shall 
be drawn from the town treasury on 
order of the road commissioner, a 
warrant drawn by a commissioner for 
the letter of a horse, used on a road 
machine under agreement that it 
should be returned in good condition, 
to cover deterioration in the animal, 
was authorized within contemplation 
of law as money expended upon the 
highways, Goslant v. Town of Ca- 
lais, 96 A. 751, 90 Vt. 114. 


Proper expenditures and charges 
see supra §§ 173-178. 


10. Davenport v. Johnson, 49 Vt. 
403 (selectmen cannot bind the town 
by orders in favor of themselves). 


[a] Under authority to issue cer- 
tificates of indebtedness to the 
amount of taxes then unpaid, the town 
is liable upon certificates issued in 


' [§ 190] b. Requisites and Validity. Compliance 
with statutory conditions precedent is necessary to 
validity of town warrants." 
ficials may be required.+§ 

thorized person they are not binding on the town.1® 
Warrants and orders should comply with statute or 


Approval by other of- 
If not drawn by an au- 


excess of that amount to a pur- 
chaser in good faith. Gifford v. White 
Plains, 25 Hun (N.Y.) 606. 


[b] Under statute prohibiting is- 
stile of orders in excess of funds pro- 
vided, the mere fact that there are 
outstanding orders which there is no 
money to pay does not show that 
such orders are illegal, when it does 
not appear what moneys were raised 
for the years the orders were issued, 
or that the moneys so raised were 
not applied to some other purpose. 
Boyce v. Auditor-Gen., 51 N.W. 457, 


90 Mich. 314 [aff 52 N.W. 754, 90 
Mich. 326]. 
11. Willey v. Greenfield, 30 Me. 


452. 


12. Com. v. Upper Darby Auditors, 
2 Pa.Dist. 89. 


13. Snyder Tp. v. Bovaird, 15 A. 
9105; 122-Pa., 442, ‘9° Am. S. Ri 118? 


[a] Overseer of the poor has pow- 
er to issue orders for supplies to poor 
persons when no funds are available 
for their relief. Kankakee v. Mec- 
Grew, 52 N.E. 8938, 178 Ill. 74. 


14. Walnut Tp. v. Jordan, 16 P. 
812, 38 Kan. 562. 


[a] Irregularities of officer charged 
with collection of funds cannot im- 
pair rights of holder of warrant. 
Barnard v. Argyle, 20 Me. 296. 


Dyer v. Covington Tp., 19 Pa. 
200. See Snyder Tp. v. Bovaird, 15 
A. 910, 122 Pa. 442, 9 Am.S.R. 118 
(holding, however, that interest may 
be recovered in a suit on the original 
indebtedness under some _ circum- 
stances, as where payment has been 
unreasonably delayed). 


16. State Bank of Cornell v. Town 
of Washington, 197 N.W. 9338, 184 
Wis. 124; Mueller v. Cavour, 83 N. 
W. 944, 107 Wis. 599. 


17. East Union Tp. v. Ryan, 86 Pa. 
459. 


18. See statutory provisions. 


[a] Approval of county commis- 
sioners.—Mitchelltree School Tp. v. 
Hall, 72 N.E..641, 163 Ind. 667. 


19. In re Porter Tp. Road, 1 Walk. 
(Pa.) °10; Com. v.. Upper Darby 
Auditors, 2 Pa.Dist. 89. 


[a] Warrants issued by highway 
commissioner.—(1) Money loaned for 
bridge built for town’s benefit. Ran- 
dolph v. Town of Bernadotte, 243 Ill. 
App. 581. (2) Warrants for road 
work. Illinois Nat. Bank v. Town of 
Bois D’Arc, 243 Ill.App. 587. (3) 
Bank which was not innocent pur- 
chaser of road work warrants cannot 
collect from town for whose benefit 
they were issued by highway commis- 
sioner. Illinois Nat. Bank v. Town of 
Bois D’Arc, supra. 


\ 
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custom as to formal requisites,?° and signature,?* 
and be made payable from the proper funds.?? If le- 
gally issued, the validity of an order is not affected 
by subsequent lack of funds.?8 Warrants may be 
made payable upon the completion of work or other 
contingency.24 The township clerk cannot question 
the validity of a warrant covering an allowed claim.”° 


[§ 191] c. Negotiability and Assignment. Town 
warrants and orders are not negotiable in the sense 
that the holder takes them free from defenses avail- 
able against the original payee,?* but they may be 
assigned, subject to such defenses.?7 A town order 
which has been presented and paid cannot again be 
negotiated in payment of other debts owing by the 
town.2® An indorser is liable, however, to his im- 
mediate indorsee, in an action for money had and 
received, to the extent of the consideration which 
passed between them.?® But an assignee may not 


sue remote assignors on implied warranty of gen- - 


uineness.®° 
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usually payable in money, but may be made receiv- 
able for taxes;?4 but the mere fact that an order 
gets into the collector’s possession in payment of 
taxes is not a payment of the order.*? Warrants 
can be discharged by payment only to the payee or 
to his order;?? and when payment has been made, 
the township is released.** When properly paid, 
orders or warrants are functus officio, and cannot 
be again issued in payment of other debts of the 
town.®> 


Void warrants. The payment of void orders or 
certificates Of indebtedness cannot be enforeed,** 
even by a subsequent bona fide purchaser,** or even 
though a tax has been collected for their payment.*® 
Warrants may be legalized*® and the supervisors. 
may ratify the payment of a lawful debt on an im- 
perfect order.*° 


[§ 193] e. Anticipation Warrants. Where under 
statutory authority warrants may be drawn in an- 
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[§ 192] d. Payment or Discharge. Warrants are 


20. Georges Tp. v. Union Trust Co. 
of Uniontown, 143 A. 10, 293 Pa. 364. 


[a] Order.—Any writing, signed 
by proper township authorities, di- 
recting payment or agreeing to pay 
for road work, would be “order” au- 
thorizing payment, though not: on 
blank issued by state highway com- 
missioner. Georges Tp. v. Union 
Trust Co. of Uniontown, 143 A. 10, 
293 Pa. 364. 


[b] Filing.—Certificates issued by 
defendant, chairman of town board, 
for amount of bounties, though not 
filed with town clerk within twenty 
days, as required by statute, were 
properly filed and considered there- 
after. Blaser v. Town of Chase, 
esa County, 159 N.W. 735, 164 Wis. 


21. See cases infra this note. 


[a] Signatures by proxy.—(1) May 
be ratified by officers signing in per- 
son on back. Just v. Wise Tp., 4 N. 
W. 298, 42 Mich. 573. (2) Town or- 
ders issued by clerk, signing own 
name and name of chairman, by clerk, 
with chairman’s consent, pursuant to 
long-established custom, held valid. 
State v. Johnson, 233 N.W. 236, 181 
Minn. 510. 


22. Pease v. Cornish, 19 Me. 191 
(clause in a warrant, “it being for 
his proportionate part of the surplus 
revenue fund,” designates the purpose 
for which the order was drawn and 
not the fund from which it was to 
be paid). 


Funds available see supra § 187. 


23. Goslant v. Town of Calais, 96 
A Tbs 90) View ita. 


[a]. Settlement for damages.—(1) 
Under a statute providing that a 
town shall not be chargeable with 
expense of repairing highways after 
the commissioner notifies a _ select- 
man that funds are exhausted, a town 
was liable on the commissioner’s or- 
der, settling for deterioration in a 
horse used on the roads under an 
agreement to return in good condition 
made when funds’ were not exhaust- 
ed, though they were when the order 
was presented. Goslant v. Town of 
Calais, 96 A. 751, 90 Vt. 114. (2) The 
refusal of town selectmen to provide 
funds to pay an order of the road 
commissioner for an amount cover- 
ing deterioration in a horse used on 


the roads under contract to return in 
good condition, the commissioner’s 
settlement, being authorized, did not 
defeat plaintiff's right of recovery on 
the order. Goslant v. Town of Ca- 
lais, supra. 


24. Elmendaro Tp. v. Kansas 
Bridge, etc., Co., 49 P. 784, 6 Kan.App. 
640. But see Monroe v. Rowland 1'p., 
1 Mich. 318 (holding that a written 
promise of officers to pay upon a con- 
tingency is not a warrant). 


25. State ex rel. Daniel v. Torrey, 
33 S.W.(2d) 130, 225 Mo.App. 966. 


26. Emery v. Mariaville, 56 Me. 
315; Sturtevant v. Liberty, 46 Me. 
457; Rubatt v. Wakefield Tp., 215 N. 


W. 38, 239 Mich. 536; Power v. Gray, 
153 N.W. 37, 186 Mich. 646; .State v. 
Johnson, 233 N.W. 236, 181 Minn. 510; 
State v. Liberty Tp. Treasurer, 22 
OhioSt. 144. 


27. Rubatt v. Wakefield Tp., 215 
N.W. 38, 239 Mich. 536. : 


[a] Title by indorsement.—A 
township treasurer may disburse 
funds. only on proper warrants, and 
title by indorsement of a warrant to 
protect the treasurer means title by 
indorsement of the payee. Ullman v. 
Sandell, 122 N.W. 1076, 158 Mich. 496. 


[b] Equitable ownership.—As- 
signee of town order given in ex- 
change for prior valid orders held 
equitable owner of original unpaid 
orders. State v. Johnson, 2383 N.W. 
236, 181 Minn. 510. 


28. Mitchell vy. Albion, 17 A. 546, 
81 Me. 482. 


29. Furgerson v. Staples, 19 A. 158, 
82 Me. 159, 17 Am.S.R. 470. 


30, Wrenshall State Bank vy. Shutt, 
232 N.W. 530, 202 Wis. 281 (privity 
of contract), 


31. Tobin v. Emmetsburg Tp., 2 
N.W. 958, 52 Iowa 81. 


[a] Holder is not deprived of his 
right to demand money by the act 
making a warrant receivable for tax- 
es. Tobin v. Emmetsburg Tp., 2 N. 
W. 958, 52 Iowa 81. 


on: Willey v. Greenfield, 30 Me. 
33. Ullman v. Sandell, 122 N.w. 


1076, 158 Mich. 496. 
34 Robertson Lumber Co. vy. Mid- 


dle River Tp., 202 N.W. 488, 162 Minn. 
249. 


[a] Payment by check.—Where 
town order in favor of lumber com- 
pany was indorsed by it, presented 
at bank where bank officer received 
it, marked it paid, and charged it to 
account of township, there being suf- 
ficient funds in bank belonging to 
township to pay it, order was paid, 
and township was not liable on fail- 
ure of bank to pay cashier’s check 
given in part for such order. Robert- 
son Lumber Co. v. Middle River Tp., 
202 N.W. 488, 162 Minn. 249. 


35. Mitchell v. Albion, 17 A. 546, 
81 Me. 482. 


36 State v. Liberty Tp. 
urer, 22 OhioSt. 144. 


_ [a] Want of authority.—The stat- 
ute provides that, in case of an emer—- 
gency, the advisory board of a town- 
ship at a meeting at which a quorum 
is present by consent of all the mem- 
bers may determine that an emer- 
gency exists, and, in case that am 
emergency is found to exist, by spe- 
cial order entered and signed on the 
record may authorize the trustee to. 
borrow a sum of money named suffi- 
cient to meet the emergency. Held, 
that where an order declaring an 
emergency and authorizing a town- 
ship trustee to borrow money was not 
made until four days after the date 
of the warrant for the money bor- 
rowed, and the record was not signed 
by the advisory board until three days. 
after the money was secured, so that, 
if the lender at the time of accept-- 
ing the warrant and paying the mon- 
ey had examined the record of the 
board, it would have shown no signed! 
order of any kind authorizing the 
loan, the warrant was invalid and 
unenforceable. First Nat. Bank v. 
Van Buren School, Trustee, Daviess 


1 


County, 93 N.B. 863, 47 Ind.App. 79. 


87. Boyd v. Mill Creek School Tp.,. 
24 N.E. 661, 124 Ind. 198; Emery vy. 
Mariaville, 56 Me. 315; Sturtevant v.. 
Liberty, 46 Me. 457; Smith vy. Ches-- 
hire, 13 Gray (Mass.) 318. 


38. Cass County Bank v. Conrad,. 
46 N.W. 1055, 81 Iowa 482. 


39. Smith Tp. of Whitley County 
v. Miller, (Ind.App.) 179 NB, 22. 7 


40. Georges Tp. v. Union Trust Co. 
of Uniontown, 143 A. 10, 293 Pa. 364.. 


Treas- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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~ §§ 193-194] 


ticipation of taxes,*1 such warrants are not demand 
warrants,*? but are merely assignments of funds to 
eome into the hands of the treasurer.*? 
rants must be drawn by the officer authorized by 
statute** and must show on their face that they 
are payable solely from taxes already levied.*® 
the first instance they will be presumed legal and 
: Such warrants are not negotiable in the 
ordinary sense but may be assigned.*? 


valid.*® 


[§ 194] f. Actions.4® Issue of a warrant for mon- 
ey due may be compelled by mandamus,*® and when | 


issued general assumpsit lies.°° 


Limitations’! and laches.®2 


Parties.°° 


41. See statutory provisions. 


42. People’s Nat. Bank of Mon- 
mouth y. Fernald, 252 Ill.App. 5 
(township warrant providing for in- 
terest payment and issued in antici- 
pation of road and bridge levy is an- 
pe Seat warrant, not demand war- 
rant). 


43. Randolph v. Town of Berna- 
dotte, 243 Ill.App. 581. 


[a] Warrant as assignment.—An- 
ticipation warrant issued against ex- 
isting tax’levy in payment for loan 
to highway commissioner held mere- 
ly assignment of fund’ to come into 
treasurer’s hands. Randolph v. Town 
of Bernadotte, 243 Ill.App. 581. 


44. National Bank of Monmouth 
v. Shunick, 228 Ill.App. 471. 


[a] Statutory provisions.—The 
provisions of Road and Bridge Act, 
requiring town commissioner of high- 
-ways to issue warrants for payment 
of moneys for road and bridge pur- 
poses, and prescribing the duties of 
the supervisor as treasurer, were not 
changed by the provisions of another 
act, relative to anticipation warrants, 
so as to require the supervisor to 
sign such warrants, and the commis- 
sioner alone is the proper authority 
to issue such warrants. National 
Bank of Monmouth vy. Shunick, 228 
Tl.App. 471. ‘ 


45. Lance, Cornell & Co. v. Lance, 
201 Ill.App. 232. 


[a] Sufficiency of warrant.—Town- 
ship warrant, stating issuance in an- 
ticipation of road and bridge levy 
when collected, sufficiently shows it 
is payable out of taxes then levied 
for road and bridge fund. People’s 
Nat. Bank of Monmouth vy. Fernald, 
252 Tll.App. od. 


[b] Warrants drawn by highway 
commissioner of a town on treasurer 
‘of road and bridge fund in payment 
for culverts furnished to township 
are anticipation warrants when made 
payable at a future date out of taxes 
theretofore levied but to be collected 
‘at a future date prior to date of pay- 
ment. National Bank of Monmouth 
-v. Shunick, 228 Ill.App. 471. 


[ec] Levy of tax.—It is not the ex- 
tension of the tax by the county clerk 
that constitutes a levy upon which 
the legal issuance of anticipation 
-warrants by a town is predicated. 
The appropriation bill of the proper 
authorities of the municipality is the 
levy. Town of Cicero v. Grisko, 144 


The enforcement of 
warrants may be barred by the statute of limita- 
tions,®* or by laches;** but limitations will not be- | 
gin to run until the right of enforcement acerues.®5 


In some states the indorsee of a valid 
warrant may sue in his own name,” but in others 
suit may be brought only in the name of the orig- 
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inal payee.5§ 


Demand.°® 
Such war- d 


ay 
Pleading.®2 


Evidence, ®® 
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While demand may be a necessary 
condition precedent to suit for the collection of a 
warrant,®°° where payment is refused on other 
grounds, exhibition of the instrument is not requisite 
to a valid demand.*+ 


The complaint need not allege that 
funds are available for payment,®* but an assignee 
must allege that he is the actual, bona fide holder and 
must set forth how and when he acquired title.** 


The.warrants are admissible in evi- 


dence when valid on their face, without further 


Trial.®® 
character.7! 


proof of execution and delivery,®® and without proof 
of consideration.®? 
ficiency of evidence.®® 


The usual rules apply as to suf- 


General rules7® govern actions of this 


Damages. The measure of damages is the amount 
of the order with interest.7? 


Ill.App. 564 [aff 88 N.H. 478, 240 111. SNE v. Nobleborough, 2 Me. 121, 11 
220). Am.D. 


_[ad] Warrant as evidence.—An an- 
ticipation warrant which does not on 
its face show that it is to be paid 
solely from taxes already levied is 
not regular on its face, and the plain- 
tiff in an action thereon does not, by 
offering it in evidence, make out a 
prima facie case of liability on the 
part of the party issuing it. Lance, 
pee & Co. v. Lance, 201 Jll.App. 


[e] Warrant as appropriation.— 
Tax anticipation warrant, issued in 
payment of loan to highway commis- 
sioner for bridge funds, held not ef- 
fective as appropriation of existing 
tax levy of town for whose benefit 
bridge was constructed. Randolph 
aah a of Bernadotte, 243 I1l.App. 


46. Town of Cicero v. Grisko, 144 
ee: 564 [aff 88 N.E. 478, 240 Ill. 


47. National Bank of Monmouth v. 
Shunick, 228 Ill.App. 471. 


48. Compare Counties §§ 315-320; 
Municipal Corporations §§ 4137-4140. 


49. Manor v. State, 49 N.E. 160, 
aGe Ind. 310. See also Mandamus § 


50. Goslant v. Town 
A. 751, 90 Vt. 114. 


51. Generally see Limitations of 
Actions 37 C.J. p 666. 


5 52. Generally see Equity §§ 211- 
52. 


53. Brannon v. White Lake Tp., 95 
N.W. 284, 17 S.D. 83. 


54. Peo. v. Lincoln Tp. Bd., 49 N. 
W. 925, 41 Mich. 415 (after six years). 
See also Counties § 317. 


55. Brannon v. White Lake Tp., 95 
N.W. 284, 17 S.D. 83. 

56. Generally see Parties 47 C.J. 
g oa I 

57. 
403. 


58. Smith v. Cheshire, 13 Gray 
(Mass.) 318; Snyder v. Bovaird, 15 
A. 910, 122 Pa. 442, 9 Am.S.R. 118; 
East Union Tp. v. Ryan, 86 Pa. 459. 
See also Assignments §§ 211-220; 
Bills and Notes §§ 1081-1121. 


59. Generally see Actions §§ 74-83. 
60. Pease v. Cornish, 19 Me. 191; 


of Calais, 96 


Davenport v. Johnson, 49 Vt. 


61. Pease v. Cornish, 19 Me. 191. 


_62. Compare Counties § 318; Mu- 
nicipal Corporations § 4138. 


63. Smith Tp. of Whitley County 
v. Miller (Ind.App.) 179 N.E. 22; Mce- 
Kinney v. Town of Great Scott, 200 
N.W. 478, 160 Minn. 437. 


64 Lance, Cornell & Co. v. Lance, 
201 Ill.App. 232. : 


_65. Compare Counties § 319; Mu- 
nicipal Corporations § 4139. 


Generally see Evidence 22 C.J, 
et seq, 23 C.J. p 1 et seq. 


66. National Bank of Monmouth 
v. Shunick, 228 Ill.App. 471. : 


67. National Bank of Monmouth vy. 
Shunick, supra. 


68. National Bank of Monmouth v. 
Shunick, supra (sufficiency of evi- 
dence as to failure of consideration). 


Sufficiency generally see Evidence 
§§ 1730-1806. 


69. Compare Counties § 320; Mu- 
nicipal Corporations § 4140. 


70. See Trial. 
71. See cases infra this note. 


[a] Propriety of instructions.— 
(1) Instructions that the law pre- 
sumes that every public officer does 
his duty honestly, that he acts with- 
in his authority, that he has acted le- 
gally in his official acts, and that all 
men are fair, honest, and deal in good 
faith, are proper in a suit to collect 
anticipation warrants drawn on the 
road and bridge fund for culverts 
furnished to the township, where the 
defense is failure of consideration 
and there is evidence tending to im- 
peach the honesty of the commis- 
sioner who issued the warrants. Nat 
tional Bank of Monmouth v. Shunick, 
228 Ill.App. 471. (2) In an action 
against a town on its road commis- 
sioner’s order, instruction that if the 
selectmen directed the treasurer to 
pay all orders drawn by the commis- 
sioner, except the one in suit, which 
was done, and there was left a fund 
which could have been applied to the 
payment of the order, it was proper 
to do so, held proper. Goslant v. 
Town of Calais, 96 A. 751, 90 Vt. 114. 


72, Goslant v. Town of Calais, 96 
A. 751, 90 Vt. 114 (injury to horse 
used on roads). 


pl 
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[§ 195] g. Personal Liability of Officers. Officers 
are not personally liable upon orders or warrants 
issued by them on behalf of the town,** even where 
they have exceeded their authority."* 


[§ 196] C. Notes.7®> While the power to borrow 
and the power to-secure the loan with notes are sep- 
arate and distinct,’® and towns may borrow without 
giving notes,77 to the extent of their authority to 
borrow money they may issue negotiable notes*® with 
renewals,7®, as evidence of their indebtedness.*° 
Notes given without legislative authority are void,** 
even in the hands of one otherwise a bona fide hold- 
er’? and, except in cases of emergency,®* this is so 
if the notes be given without provision for repay- 
ment,’* though a mistake in judgment will not in- 
validate the notes.8> It has also been held that the 
burden to establish asserted invalidity is on the 
township. °° 


Must be issued by proper officers. A town may is- 
sue its notes only by the hands of its duly author- 
ized agents;°7 but its officers have no authority ex 
officio to issue notes binding on the town,®® or to 
execute renewals of those outstanding ;*® and notes 


Pa.Dist. 558. 
81. 


73. Willett v. Young, 47 N.W. 990, 
82 Iowa 292, 11 L.R.A. 115. 
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Town of Swiss v. U. S. Nat. 


es 
. + 


[§§ 195-197 


issued by them without authority,°® or when pro- 
hibited,®! are not enforceable against the town, el- 
ther in the hands of the original payee,®” or of a 
bona fide indorsee for value.°? Persons taking the 
obligations of a town must ascertain whether they 
were issued by competent authority®* and they are 
chargeable with knowledge of the town records®® 
as well as the provisions of the statutes.°® The hold- 
er of a note made by town boards must show their 
authority,®? and it has been held that such a note 
will not even make a prima facie cause of action with- 
out a claim and accompanying proof of the real 
cause of action.?& 


Ratification and estoppel. The town may ratify 
the act of the officers in issuing notes without au- 
thority,9® or it may be estopped by laches to as- 
sert their invalidity. 


[§ 197] D. Bonds and Other Securities—1. Power 
to Issue2—a. In General. Although it has been held | 
that a town has the implied power to issue bonds 
when reasonably necessary as an incident to the per- 
formance of municipal functions,? as a general rule > 
towns have no inherent authority to issue bonds,* 


of Framingham, 98 N.E. 925, 212 
Mass. 92; West v. Errol, 58 N.H. 233; 


74 Willett v. Young, supra. 
75. Compare Counties § 321; Mu- 
nicipal Corporations § 4146. 


76. Ford v. Washington Tp., 58 A. 
79, 71 N.J.Law 49. 


77. Ford v. Washington Tp., 
pra. 


Borrowing generally see supra § 
yaece: 

78. 
pra. 

[a] 
tain 
called 


su- 


Ford v. Washington Tp., su- 


Form of notes.—Where cer- 
instruments, not under seal, 
“Town of Rochester Bonds,” 


declared that the town had caused, 


these presents to be signed by the 
chairman of the board of supervisors, 
and countersigned, as required, by the 
town-clerk thereof, and the form of 
the obligation was that the town of 
Rochester was justly indebted and 
promised to pay to the order of the 
Fox River Valley Railroad Company 
the sum of five hundred dollars, with 
interest as set forth in the coupons, 
these instruments were essentially 
promissory notes of the town of 
Rochester, and negotiable as such, 
like ordinary promissory notes under 
the law merchant. Burleigh  v. 
Rochester, 5 F. 667. 


[b] Note for part performance.— 
(1) Even though a contract to repair 
roads and bridges, etc., was not fully 
performed, the township supervisors 
had a right to compensate the con- 
tractor for work done, and their note 
could not subsequently be defeated 
by alleging a want of consideration. 
Schilling v. Ohio Tp., 103 A. 608, 260 
Pa. 113. (2) In assumpsit on a note 
executed to a contractor by township 
supervisors, exclusion of evidence to 
show that contract had not been per- 
formed, in absence of fraud or collu- 
sion between contractor and super- 
visors, was not error. Schilling vy. 
Ohio Tp., supra. 

79. Georges Tp. v. Union Trust Co. 
of Uniontown, 143 A. 10, 293 Pa. 364. 


80. Georges Tp. v. Union Trust Co. 
of Uniontown, supra; Cambridge 
First Nat. Bank v. Richmond Tp., 26 


Bank, 218 N.W. 842, 196 Wis. 171; 
Town of Rochester v. Alfred Bank, 
13 Wis. 432, 80 Am.D. 746. 


82. Town of Swiss v. U. S. Nat. 
Bank, 218 N.W. 842, 196 Wis. 171. 


83. See cases supra §§ 173, 174. 


[a] Road repairs.—Township 
notes within current revenues for 
loan to repair roads would be valid. 
Georges Tp. v. Union Trust Co. of 
Uniontown, 143 A. 10, 293 Pa. 364; 
Potters’ Nat. Bank of East Liverpool, 
Ohio, v. Ohio Tp., Beaver County, 103 
A. 605, 260 Pa. 104. 


84. Town of Swiss v. U. S. Nat. 
Bank, 218 N.W. 842, 196 Wis. 171. 


[a] Apportionment of ' definite 
amount.—Where township supervis- 
ors had not provided for annual tax to 
pay principal and interest of a loan, 
as provided by the constitution, but 
afterwards levied sufficient to pay 
note out of existing revenue, failure 
to apportion definite amount out of 
levy to pay note was immaterial. 
Potters’ Nat. Bank of East Liverpool, 
Ohio v. Ohio Tp., Beaver County, 103 
A. 605, 260 Pa. 104. 


85:-- Schilling” v-Ohio Tp.,. 163" 2A. 
608, 260 Pa. 1138. 


86. Georges Tp. v. Union Trust Co. 
of Uniontown, 1438 A. 10, 293 Pa. 364 
(loan for repair and improvement of 
roads). 


87. Wallis v. Johnson School Tp., 
75 Ind. 368 (note “to be paid out of 
the township funds,” and signed by 
A, “trustee of J. township,” is the 
contract of the township and not the 
individual contract of A); Inhabit- 
ants of Argyle v. Eastern Trust & 
aes Co., 1384 A. 164, 125 Me. 


88. Congressional Tp. No. li v. 
Weir, 9 Ind. 224; Rich v. Errol, 51 N. 
H. 350; Savage v. Rix, 9 N.H. 268. 


89. Abbott v. North Andover, 14 
N.E. 754, 145 Mass. 484; Good Roads 
Mach. Co. v. Old Lycoming Tp., 25 Pa. 
Super. 156. 


90. Atkinson v. Minot, 75 Me. 189; 
Franklin Savings Bank y. Inhabitants 


Falkinburg v. Venango Tp., 147 A. 62, 
297 Pa. 358. 


[a] Authority to pay does not con- 
fer authority to give a note for in- 


debtedness. Ladd v. Franklin, 37 
Conn. 53. 
[b] Town as  corporation.—The 


statute providing that an instrument 
drawn or indorsed to a person as 
cashier or other fiscal officer of a 
“corporation” is deemed to be payable 
to the corporation and may be nego- 
tiated by its indorsement or the in- 
dorsement of the officer, does not in- 
clude towns, and does not authorize 
a town treasurer to indorse negotia- 
ble paper. . Franklin Savings Bank vy. 
Inhabitants of Framingham, 98 N.E. 
925, 212 Mass. 92. 


91. Town of Swiss v. U. S. Nat. 
Bank, 218 N.W. 842, 196 Wis. 171 
(note to bank officers who were also 
officers of town). 


92. Atkinson v. Minot, 75 Me. 189. 
93. Rich vy. Hrrol, 51 Nee. 350. 


94 Town of Swiss v. U. S. Nat. 
Bank, 218 N.W. 842, 196 Wis. 171. 


95 Town of Swiss v. U. S. Nat. 
Bank, supra. 

96. Veeder v. Town of Lima, 19 
Wis. 280. 


97. “Rich -v.. Ereol. 51) Nii sb0r 
Great Falls Bank v. Farmington, 41 


Ss 32; Andover v. Grafton, 7 N.H. 
98. Good Roads Mach. Co. v. Old 


Lycoming Tp., 25 Pa.Super. 156. 
99. West v. Errol, 58 N.H. 233. 


1. Burger v. Freedom Tp., 13 Pa. 
Dist.&Co. 539. 


2. Compare Counties §§ 322-324; 
Municipal Corporations §§ 4141-4162. 


3. Bennett v. Nebagamon, 99 N.W. 
1039, 122 Wis. 295. 


4 U.S.—Brown v. Ingalls Tp., 8 
Hy 261) 130° C.CuAL 2h . 4 . 


Ill.— Johnson vy. 
316. 


epee See v. Baytown, 12 Minn. 


Campbell, 49 Ill. 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 197] 


and ean derive such authority only from valid statu- 
The power may be conferred by 
A special act may be ex- 
clusive and form an exception to the general act? 
although it may not repeal it,’ or exceptions may 
Township bonds 
are valid only if issued in full compliance with the 
conditions upon which,!° and to the extent to which 
The power to issue bonds 
necessarily implies power to pledge the credit of 


tory enactments.® 
general or special act.é 


be made in the general act itself.® 


they were authorized.1 


N.J.—Schultze v. Manchester, 40 A. 
589, 61 N.J.Law 513. 


Wis.—Town of Swiss v. U. S. Nat. 
Bank, 218 N.W. 842, 196 Wis. 171. 


5. Brattleboro Sav. Bank v. Hardy 
Tp., 98 F. 524 [aff 106 F. 986, 46 C.C.A:; 
66]; Highway Commission of Valley- 
town Tp. v. C. A. Webb & Co., 68 S.E. 
211, 152 N.C. 710. 


[a] Walidity of statutes.—(1) 
Statute authorizing issuance of road 
bonds held unconstitutional in so far 
as it placed liability on county for 
township road bonds. Ellis v. Greene, 
133 S.E. 395, 191 N.C. 761. (2) Stat- 
utes relative to township road bonds 
held unconstitutional in so far as 
they pledge faith of county to pay 
them. Ellis v. Greene, supra. (3) 
Statute providing that no township 
funds shall be used except where 
raised, and the chapter authorizing 
the issuance of bonds for bridge over 
boundary stream, held not so antago- 
nistic that the latter is nullified by 
the former, but that the latter must 
govern as to the subject-matter and 
stand as against the general provi- 
sions of the former. Byers v. Dun- 
ham, 150 P. 1049, 50 Okl. 266. (4) 
The constitutional provision author- 
izing the legislature to permit town- 
ships to issue bonds for the construc- 
tion of bridges, does not preclude the 
legislature from providing for the is- 
suance of township bonds for the 
same purpose. Fripp v. Coburn, 85 
SE. 774, 101 'S.C., 312. 


[b] Constitutional prohibition of 
passage of special act conferring cor- 
porate power does not render invalid 
an act authorizing a township to issue 
bonds, as a township is not a cor- 
poration. Brattleboro Sav. Bank v. 
Hardy Tp., 98 F. 524 [aff 106 F. 986, 
46 C.C.A. 66]. 


[c] Parish -as township.—Town- 
ships of Christ Chureh parish and St. 
James Santee of Charleston county 
held townships and hence authorized 
to issue bonds under statute. Flem- 
ing v. Royall, 148 S.E. 162, 145 S.C. 
438. 


6. Brattleboro Sav. Bank v. Har- 
dy Tp., 98 F. 524 [aff 106 F. 986, 46 
C.Cc.A. 66]; Highway Commission of 
Valleytown Tp. v. C. A. Webb & Co., 
68 S.E..211, 152 N.C. 710. 


7. State v. Zangerle, 126 N.E. 413, 
100 Ohio St. 414. 


[a] Roads.—Act held specific in 
its nature, and to apply solely to the 
improvements, repairs, and mainte- 
nance of roads, and its provisions for 
the manner of improving township 
roads and certain sections and for 
raising funds for that purpose are 
exclusive, and must be read as an 
@xception to the statute, which pro- 
vides for issuance of township bonds 
for general purposes. State v. Zan- 
gerle, 126 N.E. 413, 100 Ohio St. 414. 


8. State v. Zangerle, supra. 


[a] Boad improvements.— (1) 
Statute which relates to township 
road improvement expenses, does not 
by implication repeal section regulat- 


-v. Hackmann, 


TOWNS 


ing the issuance of bonds by munici- 
pal corporations. State v. Zangerle, 
126 N.E. 413, 100 Ohio St. 414. (2) 
Statute making the provisions of the 
section relating to bonds of municipal 
corporations, applicable to township 
trustees, is not repealed by implica- 
tion by other sections relating to 
township road improvements because 
the section is general in its terms and 
covers all of the purposes for which 
townships may issue bonds, and the 
law containing the other sections is 
specific and applies only to the im- 
provement, repair and maintenance of 
roads. State v. Zangerle, supra. 


9. State ex rel. Jackson v. Hack- 
mann, 249 S.W. 71, 297 Mo. 417. 


[a] Road bonds.—Under statute, 
providing “the four preceding sec- 
tions shall not apply to any township 
where the whole or any part thereof 
is included in a special road district, 
nor to any special road district in- 
cluding the whole or a part of a town- 
ship which has heretofore issued 
bonds for road purposes which re- 
main unpaid,’ held, that any town- 
ship which was included in whole or 
part within a special road district 
was precluded from issuing any 
bonds for road purposes pursuant to 
other sections, whether or not the 
district of which it was a part had 
heretofore issued bonds that re- 
mained unpaid. State ex rel. Jackson 
249 S.W. 71, 297 Mo. 
417. 


10. Faulkenstein Tp. v. Fitch, 43 
P26, 22 Kan App, 1935--Uniont “Tp: 
Committee v. Rader, 45 N.J.Law 182. 


[a] Application of statute.—The 
act providing that whenever it is 
deemed expedient to issue town or 
township bonds, the bonds shall only 
be made or issued on certain condi- 
tions mentioned in the act, applies 
only to cases where it is optional 
either to incur the debt or not, and 
not to those where a lawful debt has 
already been incurred and the pay- 
ment of it is consequently obligatory 
on the township. Union Tp. Commit- 
tee v. Rader, 45 N.J.Law 182. 


[b] Location of bridge.—(1) Stat- 
ute authorizing the township board 
to issue bonds for building a bridge 
over a boundary stream, does not au- 
thorize bonds for a bridge at a point 
within the township, though the 
stream forms part of the boundary of 
the county. In re Bridge Bonds, Rat- 
liff Tp., Johnston County, 128 P. 681, 
35 Okl. 192. (2) The statute au- 
thorizes a township to issue bonds for 
a bridge across a stream only when 
it forms the boundary of the town- 
ship, and also of the county, and the 
bridge is to be constructed where it 
constitutes the common boundary. 
In re Bridge Bonds, Ratliff Tp., 


. Johnston County, supra. 


11. See cases infra this note. 


[a] Amount of highway bonds.— 
Under statute authorizing the high- 
way commission of Valleytown town- 
ship to improve the public roads of 
the township, and to issue bonds of 


the town for their payment.12 
bonds for the township may be conferred upon com- 
missioners,?* and a town in issuing bonds may act 
as the fiscal agent of a special administrative dis- 
trict.14 Agencies other than those of the town may 
be charged with the duty of collecting the taxes to 
pay the bonds*® and there need be no provision 
for submission to the electors.1¢ 
tion of the invalidity of proceedings in the issue of 
bonds, all further authority of commissioners ap- 
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Authority to issue 


Upon the adjudiea- 


the township not exceeding twenty- 
five thousand dollars to pay necessary 
expenses, the commission has no pow- 
er to issue bonds in addition to the 
twenty-five thousand dollars without 
the special approval of the legisla- 
ture. Highway Commission of Val- 
leytown Tp. v. C. A. Webb & Co., 68 
Si 2d, 152) N.C 7-10; 


{b] Outstanding indebtedness.— 
The phrase “time of the adoption of 
the amendment,” as used in provision 
of Const. Amendm. 11, declaring that 
towns may issue bonds to secure in- 
debtedness outstanding at the time 
of the adoption of the amendment 
means sixty days after its approval 
at election or time when amendment 
by its terms became a part of the con- 
stitution. Matheny v. Independence 
County, 277 S.W. 22, 169 Ark. 925. 


_ Limitations on issue generally see 
infra § 200. 


12. Grosse Pointe Tp. v. Finn, 96 
N.W. 1078, 184 Mich. 529. 


13. See cases infra this note. 


[a] Road commissioners held au- 
thorized to issue township road 
bonds. Ellis v. Greene, 133 S.E. 395, 
191 N.C, 761. 


[b] JurisdictionWhere board of 
commissioners had authority to is- 
sue bonds of a township in an amount 
sufficient to pay for both roads at 
time petitions therefor were filed, it 
did not lose jurisdiction merely be- 
cause prices went up while matters 
were pending. State v. Board of 
Com’rs of Dubois County, 148 N.E. 
198, 196 Ind. 281. 


14. People v. Stoll, 152 N.H. 259, 
242 N.Y. 453 [rev 2138 N.Y.S. 882, 215 
App.Div. 788] (water district). 


15. Board of Trustees of Youngs- 
ville Tp. v. Webb, 71 S.E. 520, 155 N. 
C. 379 (county commissioners). 


16. Grosse Pointe Tp. v. Finn, 96 
N.W. 1078, 134 Mich. 529; Board of 
Trustees of Youngsville Tp. v. Webb, 
71. S.E. 520, 155 N.C. 379. 


[a] Invasion of right of local self- 
government.—Act authorizing bond 
issue for paving and graveling cer- 
tain streets held not unconstitution- 
al as invasion of right of local self- 
government in that it did not re- 
quire a vote of the electors. Grosse 
Pointe Tp. v. Finn, 96 N.W. 1078, 134 
Mich. 529. 


[b] Statute creating board of 
trustees constituted a body corporate 
to control the roads of a township, 
with power to issue bonds for the con- 
struction and improvement of public 
roads of the township, without sub- 
mitting the question of issuance of 
bonds to a vote of the people of the 
township, is a valid exercise by the 
legislature over local governmental 
agencies, and bonds issued by the 
board are valid. Board of Trustees of 
Youngsville Tp. v. Webb, 71 S.E. 520, 
EDD yIN- Cros Co. 


Submission to voters see 


infra § 
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pointed to issue the bonds is at an end;*7 but agents 
appointed under a void statute to issue bonds are 
not personally liable for proceeds received by them 
and applied as directed by the statute.*® 


[§ 198] b. Purposes of Issue*°—(1) In General. 
The purposes for which bonds may be authorized 
have been held to include artesian wells,?° bridges,** 
construction and maintenance of roads,?? hospitals,”* 
and the purchase of waterworks?* and land.?® How- 
ever, certain statutes have been construed as not 
including the power to issue bonds for the acquisi- 
tion of fire apparatus,?® to refund obligations no 
longer in force,?7 or to indemnify persons for money 
paid for bounties.?® 


[§ 199] (2) Aid of Corporations.2® Towns do 
not possess the power to issue bonds for corporate 
aid®° unless such power has been clearly conferred 
by statute.21 Where authority is given the legisla- 
ture to modify constitutional provisions relating to 
corporate aid, it is not restricted to a single act of 
modification.22 Bonds issued under an unconstitu- 
tional statute are void.** 


TOWNS 


Bonds to corporation itself. A town may be au- 
thorized to issue bonds directly to the corporation.** 
If the statute limits the issue to works of internal im- 
provement, other corporations, are Ree hs but 
details as to amount and method of issue may be 
left to the judgment of the town or its officers.°° 


Bonds to pay subscription to stock. Power to is- 
sue bonds to pay for subscriptions to corporate 
stock? must be derived from statute, and may be 
conferred by giving authority to borrow.** Exist- 
ing statutes authorizing subscriptions to corporate 
stock and the issue of bonds therefor are not abro- 
gated by subsequent constitutional prohibitions,*® 
if rights thereunder have become vested.*° 


[§ 200] c. Limitations on Issue.*t A bond issue 
in an amount greater than the constitutional debt 
limit is void.42 An agreement by the township to 
pay the state tax on a proposed bond issue may cause 
the indebtedness to exceed the constitutional limit,** 
and an issue to fund a town debt part of which 
exceeds the constitutional limit, is wholly invalid.** 
Neither may the amount authorized by statute be 


17. Biddlecom vy. Newton, 13 Hun 
(N-Y.) 582. 


Effect of invalidity generally see 
infra §§ 210-214. 


18. Powell v. Heisler, 48 N.W..411, 
45 Minn. 549. 


19. Compare Counties § 3298; 
Municipal Corporations § 4147 et seq. 


20. Dring v. St. Lawrence Tp., 122 
N.W. 664, 23 S.D. 624. 


. 21. Clagett v. Duluth Tp., 143 F. 
824, 74 C.C.A. 620. 


[a] Purchase of standing bridge. 
—The purpose of the constitution was 
to leave the legislature free to au- 
thorize counties and townships to es- 
tablish and maintain public roads, 
buildings, and bridges, and the word 
“build” might be employed in the 
sense of obtain, secure, or acquire, as 
well as in the ordinary meaning, and 
that hence the purchase of standing 
bridges was not in violation of the 
constitution. Verner v. Muller, 72 S. 
B. 3938, 89 S.C. 545. 


22. Ellis v. Greene, 133 S.E. 395, 
191 N.C. 761; Board of Trustees of 
Youngsville Tp. v. Webb, 71 S.E. 520, 
1D bY IN. C2379. 


[a] Road elevation.—Stites wv. 
Wiggins Ferry Co., 97 Ill:App. 157. 


23. Battle v. Willcox, 122 S.E. 516, 
128 S.C: 500 (hospital held public 
building within constitutional au- 
thorization). 


[a] Hospital held established for 
corporate purposes.—Battle v. Will- 
cox, 122 S.E. 516, 128 S.C. 500. 


24. Seward v. Revere Water Co., 
87 N.E. 749, 201 Mass. 453. 


25. Jamaica Sav. Bank v. New 
York, 70 N.Y.S. 967, 61 App.Div. 464 
(land adjacent to town hall). 


26. Bennett v. Nebagamon, 
W. 10389, 122 Wis. 295. 


27. Faulkenstein Tp. v. Fitch, 43 
P. 276, 2 Kan.App. 193. 


28. Cover v. Baytown, 12 Minn. 124 
(indemnity for money paid to volun- 
teers as bounties). 


29. Compare Municipal 
tions §§ 4155-4156. 


99 N. 


Corpora- 


Power to incur indebtedness for ald 
of corporations see supra § 175. 


30. People v. Dupuyt, 71 Ill. 651. 


fa] An unorganized township a 
fortiori has no power to issue bonds 
for corporate aid. People vy. Dupuyt, 
GL TI; 65k. 


81. Alden v. Easton, 113 F. 60, 51 
C.C.A. 47; Wittkowsky v. Jackson 
County, 63 S.E. 275, 150 N.C. 90. 


[a] Vote to levy a tax by way of 
donation to a corporation does not au- 
thorize a bond issue. Schaeffer v. 
Bonham, 95 Ill. 368, 


32. Brown v. Hertford County, 5 
S.E. 178, 100 N.C. 92. 


33. Graves v. Moore County, 47 S. 
E. 134, 185 N.C. 49; Congaree Constr. 
oa Re ra Epi 2 Sch. OOS cao 


Effect of unauthorized bonds gen- 
erally see infra §§ 210-214. 


84. Fleming v. Royall, 143 S.E. 
162,145. S.C. 438. 
35. State v. Adams County, 20 N. 


W. 96, 15 Neb. 568 (bonds issued for 
a steam grist mill are not valid as for 
a “work of internal improvement’’), 


36. Niantic Sav. Bank v. Douglas, 
5 Ill.App. 579. 


37. Greene County v. Snow Hill 
Ry. Co., 149 S.E. 397, 197 N.C. 419. 


[a] County commissioners held 
authorized to issue township bonds 
for construction of railroad. Greene 
County v. Snow Hill Ry. Co., 149 S.E. 
397, ) LOTSN.C. 41:92 


[b] Location of railroad.—(1) An 
act authorizing any town “situate 
along the route” of a certain rail- 
road to issue bonds in aid of the 
railroad includes towns along the pro- 
posed route before actual construc- 
tion. Smith v. Yates, 22 F.Cas.No. 
13,131, 15 Blatchf. 89. (2) lLLegisla- 
tive authority to subscribe to a rail- 
road ‘into, through, or near” a town- 
ship is sufficient to support an issue 
of bonds in aid of a railroad, the near- 
est point of which is nine miles from 
the township. Kirkbride v. Lafayette 
County, 2 S.Ct. 501, 108 U.S. 208, 27 
L.Hd. 705 [rev 14 F. Cas.No. 7,840]. 


[c] Issue to aid road not yet be- 
gun held not included in authority to 
issue bonds to aid in completion of 
railroad. Graves v. Moore County, 
47 S.B. 134, 185 N.C. 49. 


38. Shoemaker v. Goshen Tp., 14 
OhioSt. 569. 


an State v. ‘Union Tp., 8 OhioSt. 
394. 


40. Cherry Creek v. Becker, 25 N. 
E. 369, 123 N.Y. 161 [aff 2 N.Y.S. 514, 
50 Hun 601]. 


[a] Issues already authorized.— 
(1) Under a petition by which a sub- 
scription to a railroad and the issues 
of bonds was authorized only upon 
the construction of the railroad 
through a certain village, a contract 
by the commissioners to deliver the 
bonds upon construction of the road 
and the execution and delivery of the 
bonds in escrow to be delivered to the 
corporation upon completion of the 
road, the contract and bonds were 
rendered void by the adoption of a 
constitutional provision forbidding 
corporate aid before the construction 
of the road as provided. Falconer v. 
Buffalo, etce., R. Co., 69 N.Y. 491 [aff 
7 Hun 499, and aff 103 U.S. 821, 26 L. 
Ed. 471]. (2) Where the petition 
gives the commissioners power to fix 
the terms of subscription, and they 
subscribe to a certain amount of 
stock and issue bonds and deliver 
them in escrow to be delivered to the 
corporation upon the construction of 
the road, the rights of the corporation 
have so far vested that the contract 
is not affected by the adoption, before 
the construction of the road, of the 
constitutional provision forbidding 
corporate aid. Cherry Creek vy. 
Becker, 25 N.E. 369, 1238 N.Y. 161 [aff 
2 N.Y.S. 514, 50 Hun 601]. 


41. Compare Counties § 324; Mu- 
nicipal Corporations §§ 4159-4162. 


Effect of invalid bonds genera]! 
see infra §§ 210-214. & chee 


42. Winamac y. Huddleston, 31 N. 
BH. 561, 132 Ind. 217. 


43. Diederichs y. Jefferson Tp. 
Pa.Dist.&Co. 848. Dust 


44. Leavitt v. Town of Somervi 
75 A. 54, 105 Me. 517, Se 


ft ee ee a gL eet 
For later cases, developments and changes in the law see Annotations, same title and section number, 
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exceeded ;** if it is, the issue is void at least to the 
extent of the excess.*® If the statute authorizing the 
issue fixes the rate of interest to be charged, this 
rate may not be exceeded,*? as by an agreement to 
pay the state tax in addition to the maximum legal 
interest,*® but bonds may be issued for the face 
value authorized although the proceeds of. their sale 
may exceed it.*® 


[§ 201] 2. Conditions Precedent to Issue.5° Re- 
quired conditions precedent to the issue of the bonds 
must be fulfilled,°+ although a subsequent perform- 
ance may be sufficient.°2 Provision for payment is 
generally required before the town may issue bonds. 


_ This is usually provided for by tax levies,®* and these 


must be sufficient to provide for the payment of prin- 
cipal and interest and also of any state tax that 
may form part of the indebtedness incurred.®* Loans 
from other funds are insufficient;5®> nor does the 
fact that other revenues may be counted on in the 
future excuse a failure to comply with the require- 
ment.>° 


-[§ 202] 3. Proceedings Preliminary to Issue5’— 
a. In general. The law in force at the time of the 
issuance of the bonds is that which governs proce- 
dure.58 Every substantial requirement or condition 


45. Alden v. Easton, 113 F. 60, 51] v. 
C.C.A. 47; Chilton v. Gratton, 82 F. 
873 [aff 97 F. 145, 38 C.C.A. 84]; 
Meyer & Meyer Corporation v. Town 52. 
of Amherst, 216 N.aY.S. 529, 217 App. 


Div. 213; Highway Commission of 53. 
Valleytown Tp. v. CG, A. Webb & Co., | 89 S.C. 117. 
68 S.H. 211, 152 N.C. 710. [a] 
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Township of Cherokee, 
(construing 18 S. C. St. at L. 366, and 
205S3CSSt. at... 12). 


Hagle v. Kohn, 84 Ill. 292. 
Verner v. Muller, 71 S.E. 654, 


Sufficiency of provision.—Act 
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in regard to the exercise of the power to issue bonds 
must be observed.>® If the statute requires security 
from the officers charged with the duty of issuing the 
bonds, and disbursing the proceeds, a failure to com- 
ply with such provision invalidates the issue.®® 


[§ 203] b. Petition of Taxpayers.°1 Statutory re- 
quirements for petition or consent by a certain num-. 
ber of them®? must be complied with®? as by filing 
a sufficient petition®* or a ‘written consent signed 
by a majority of the taxpayers who also represent a 
majority of the bonded property must be obtained ;*° 
but it is immaterial that the petition was filed be- 
fore the passage of the act authorizing the bonds.*®* 
If the sufficiency of the petition is challenged, the 
certificate of the county clerk has been held insuffi- 
cient and the issue will be restrained pending a de- 
termination of the question.®? 


[§ 204] c. Submission to Voters**—(1) In Gen- 
eral. In the absence of an applicable constitutional 
requirement, the legislature may authorize a bond 
issue without submission to the electors,®® as, for 
instance, where the purpose of the issue is to raise 
money for necessary expenses.7° If the statute re- 
quires the taking of a popular vote, this must be 


42 F. 750 ]not invalid because the highway com- 
missioners did not hold a meeting to 
determine what action they should 
take in respect to presenting a peti- 
tion to the supervisor relative to is- 
suing such bonds, or make any record 
in relation thereto. People v. Green, 
106 N.E. 504, 265 Ill. 39, Ann.Cas. 


[a] hast valuation of property 
before issue controls as to amount 
permitted. Hurt v. Hamilton, 25 
Kan. 76. 


46. Corbet v. Rocksbury, 103 N.W. 
11, 94 Minn. 397. 


47. Irwin v. 
Dist. 39. 


48. Irwin v. Mifflin Tp., supra. 


49. Ghiglione v. Marsh, 48 N.Y.S. 
604, 23 App.Div. 61. 


50. Compare Counties §§ 325-326. 


Petition of taxpayers see infra § 
2038. 

Submission to voters see infra § 
204. 


51. Edwards v. Bates County, 117 
F. 526; Falconer v. Buffalo, etc., Co., 
69 N.Y. 491 [aff 7 Hun 499, and aff 
26 L.Ed. 471, 103 U.S. 821]; Oswego 
County Sav. Bank’y. Genoa, 72 N.Y.S. 
786, 66 App.Div. 330 [aff 59 N.Y.S. 
829, 28 Misc. 71, and aff 65 N.E. 1120, 
172 N.Y..6351]. 


[a] Bond for completion.—A vote, 
at a town meeting called to vote aid 
to a railroad, that before the bonds 
of the town shall be issued a bond 
for the completion of the extension 
of the road shall be given “in all re- 
spects satisfactory, and accepted by, 


Mifflin Tp., 26 Pa. 


the selectmen” gives the latter dis-' 


cretionary power not only as to the 
obligors therein, but also as to the 
form and substance thereof. Canton 
v. Smith, 65 Me. 203 


[b] Refusal to sign: certificate of 
completion of the road by the desig- 
nated officer, for a reason that may 
have been justified, did not prevent 
the delivery of bonds where they 
were subsequently, by statute, rec- 
ognized as a township debt and a 
levy of a tax to pay them authorized. 
Massachusetts & S. Construction Co. 


authorizing the issuance of bonds by 
C. township to acquire bridges, pro- 
vided that, on the issuance of the 
bonds or any part of the same, it 
should be the duty of the officers 
charged with the assessment, levy- 
ing, and collection of taxes to levy 
and collect annually from all proper- 
ty, real and personal, within the 
township a sum sufficient to pay in- 
terest on the bonds, and one-twenti- 
eth of the principal to constitute a 
sinking fund to retire the bonds at 
maturity. Held, that such act suf- 
ficiently provided for the levy of a 
tax with which to meet the interest 
and sinking fund requirements when 


the same should become due. Ver- 
ree v. Muller, 71 S.E. 654, 89 S.C. 
1 By 


54. Campbell v. Wilkins Tp., 116 
A. 823, 273 Pa. 204. 


55. Campbell v. Wilkins Tp., su- 
pra. 

56. Campbell v. Wilkins Tp., su- 
pra. 


57. Compare Counties §§ 327-332; 
Municipal Corporations §§ 4163-4185. 


‘ 58. Wiley _v. Silliman, 62 Ill. 170; 
Webster v. White Plains, 87 N.Y.S. 
783, 93 App.Div. 398. 


59. Springfield, ete, R. Co. v. Su- 
pervisor and Clerk of Cold Spring 
Tp., 72 Tll. 603; Barker v. Oswe- 
gatchie, 10 N.Y.S. 834; Meek v. Bay- 
ard, 53 Pa. 217. 


60. Barker v. Oswegatchie, 10 N. 
Y.S. 834 (bridge bonds). 


61. Compare Municipal 
tions § 4166. 

62. See statutory provisions. 

63. See cases infra notes 64, 65. 


[a] Meeting of highway commis- 
sioners.—Bonds issued by a town to 
raise funds to build hard roads were 


Corpora- 


1916A 707. 


64 Stewart v. Lansing, 23 F.Cas. 
No. 13,432, 15 Blatchf. 281 [aff 104 
U.S. 505, 26 L.Ed. 866]; Schultze v. 
Manchester Tp., 40 A. 589, 61 N.J. 
Law 513. 


[a] Requirement of petition by 
taxpayers specifying the amount to 
be issued is not met by a petition re- 
questing the issue of bonds not to 
exceed a certain amount. Schultze 
v. Manchester Tp., 40 A. 589, 61 N. 
J.Law 513. 


Boe Lane y. Schomp, 20 N.J.Ea. 


66. Commissioners of Cleveland 
County v. Sidney Spitzer & Co., 102 
S.E. 778, 179 N.C. 436. 


67. Stewart v. Lansing, 23 F.Cas. 
No. 13,432, 15 Blatchf. 281 [aff 104 U. 
S. 505, 26 L.Ed. 866] (issue of bonds 
pending appeal on certiorari to test 
sufficiency of petition). 


[a] Where forgery of signatures 
to petition is alleged, the’ certificate 
of the county clerk to their genuine- 
ness is not conclusive, and the issue 
of bonds will be enjoined pending an 
investigation. Rochester v. Davis, 
44 How.Pr. (N.Y.) 95. 


68. Compare Counties §§ 328-332; 
Municipal Corporations §§ 4167-4181. 


69. Boyce v. Auditor-Gen., 51 N. 
Ww. 457, 90 Mich. 314 [aff 52 N.W. 754, 
90 Mich. 326]. 


70. Ellis v. Greene, 133 S.E. 395, 
191 N.C. 761 (road bonds). 


[a] Erection of a new _ school 
building is not a necessary expense, 
within the constitution and bonds of 
a town for the erection of a new 
school building, as authorized by 
statute, may not be issued, unless a 
majority of all the voters of the 
towns vote in favor of bends. 
Sprague v. Board 6f Com’rs of Wake 
County, 81 S.E. 915, 165 N.C. 603. 
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done,™1 in the manner prescribed therefor.7? The no- 
tice for an election need not recite particulars at- 
tending the raising of the funds." 
be taken at a time authorized by statute,** and the 
questions submitted must be within the scope of the 
warrant for the election;7*> but both the bond issue 
and the tax levy therefor may be voted at the same 
The ballots,77 and qualification of elec- 
tors?’ must conform to statutory and constitutional 
The votes necessary to a result,’® 
their count and the returns,®° are subject to the same 
rules and procedure as in other elections unless there 
is some provision to the contrary.’! A vote to issue 
an amount in excess of the debt limit is void as to 


meeting.’ ® 


requirements. 


the excess.®? 


[§ 205] d. Fraud or Irregularity. A mere irregu- 
larity not affecting the result will not vitiate the 


71. Conn.—Brooklyn Trust Co. v. 
Hebron, 51 Conn. 22. 


Ill.— Middleport v. Aitna L. Ins. 
Co., 82 Ill. 562; Springfield, etc., R. 
Co. v. Cold Spring Tp., 72 Ill. 603. 


Kan.—Faulkenstein Tp. v. Fitch, 
43 P. 276, 2 Kan.App. 193. 


Mass.—Seward vy. Revere Water 
Co., 87 N.E. 749, 201 Mass. 453. 


Mich.—Bogart v. Lamotte Tp., 
N.W. 612, 79 Mich. 294. 


Minn.—Harrington v. Plainview, 6 
N.W. 777, 27 Minn. 224. 


N.W.—Berlin Iron Bridge Co. v. 
Wagner, 10 N.Y.S. 840, 57 Hun 346. 


Wis.—MeVichie v. Knight, 51 N.W. 
1094, 82 Wis. 137. 


[a] Power of supervisors.—A cer- 
tain county which had previously 
adopted township organization  be- 
came organized under a special sys- 
tem, dividing the county into four 
supervisors’ districts. In -one of 
these districts two supervisors were 
elected, neither of whom resided in a 
certain township, which prior to the 
organization had voted a donation to 
a certain railroad. In this state of 
affairs the legislature assumed to 
authorize such township and others 
to issue bonds for the amount of its 
donation without any vote of the peo- 
ple on that subject, the bonds tto be 
signed by the supervisors of the dis- 
trict in which the township was sit- 
uated, and countersigned by the town 
clerk. Held, that the two supervis- 
ors were not the corporate authori- 
ties of the township, so as to be capa- 
ble of being invested with authority 
to create a debt in behalf of the town 
without the approval of the voters. 
Schaeffer v. Bonham, 95 Ill. 368, 382. 


72. See cases infra this section. 


73. Application of Citizens’ Inde- 
pendent Party of Town of Ironde- 
quoit, Monroe County, 225 N.Y.S. 24, 
130 Misc. 734 (sale of bonds at par). 


74. Inhabitants of Town of Har- 
mony, Me. v. Truman, 212 F. 4 [rev 
Truman v. Inhabitants of Town of 
Harmony, 205 F. 549] (vote at special 
meeting after determination at for- 
mer legal meeting); Phillips v. Al- 
bany, 28 Wis. 340. 


75. Seward v. Revere Water Co., 
87 N.E. 749, 201 Mass. 453 (purchase 
of water system). 


76. Rondot v. Rogers Tp., 
202, 39 C.C.A. 462. 


77. People v. Illinois Central R. 
Co., 1381 N.B. 624, 298 Ill. 516. 
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election,?? nor will equity investigate charges of 
fraud.8* Where signatures to a petition or votes at 
an election have been secured in favor of a bond is- 
sue by false and fraudulent representations and as- 
surances, the issue of the bonds will be enjoined at 
the suit of the taxpayers defrauded;**> but a com- 
plaint of fraud in the election comes too late after 
the bonds have been issued, or liabilities have been 
incurred or other subscriptions made in reliance upon 


[§ 206] e. Consolidation of Corporations Aided. 
Consolidation of the railroad to which aid has been 
voted, with ‘another railroad, revokes the authority 
to subseribe,§?. nor can a vote which authorizes a 


subscription to one railroad be sufficient to give 


[a] Designation of polling places. 
—Australian Ballot Law, providing 
for designation of the polling place 
on the outside of the ballot, and that 
none but ballots provided in accord- 
ance with the provisions of the act 
shall be counted, are mandatory, and 
hence none of the ballots cast at a 
special town election authorizing 
road tax and bonds on Which there 
was no attempt to designate the two 
separate polling places, were valid, 
and the bonds cannot be sustained as 
legally authorized. People v. Illinois 
ental R. Co., 131 N.E. 624, 298 Ill. 


78. Byers v. Dunham, 150 P. 1049, 
50 Okl. 266. 


79. May v. Bermel, 45 N.Y.S. 913, 
20 Mise. 515 [aff 46 N.Y.S. 622, 20 
App.Div. 53]. 


[a] Majority.—A provision au- 
thorizing issue only on the vote of 
a majority of the electors “voting at” 
any meeting requires a majority only 
of those voting on the bond proposi- 
tion, and not, of the entire vote cast 
at the meeting. May v. Bermel, 45 
N.Y.S. 913, 20 Misc. 515 [aff 46 N.Y.S. 
622, 20 App.Div. 53]. 


[b] All qualified voters.—The 
phrase ‘all the qualified voters,” in 
a statute providing that towns may 
issue bonds in aid of a railroad when 
authorized by “all the qualified vot- 
ers,” was construed to mean simply 
“by the qualified voters,” or “by the 
voters,” which terms have always 
been held to mean by a majority of 
the qualified voters. Such a statute 
requires a majority of all voters 
qualified to vote, and not merely a 
majority of those voting. Glenn v. 
Wray, 36 S.E. 167, 169, 126 N.C. 730. 


80. Verner v. Muller, 71 S.E. 654, 
S9CSICante 


[a] Certificate.—Under statute, 
authorizing an election for the issu- 
ance of bridge bonds by a township in 
R. county, and providing that the 
managers of the election shall con- 
duct, direct, and declare the result 
thereof, and make returns in writing 
to the county board of commission- 
ers, and that the county board shall 
issue the bonds if a majority of the 
votes cast at the election shall be 
in favor of issuing the same, it was 
not essential to the validity of the 
election that a certificate be filed with 
the Secretary of State and Governor 
by the board of county canvassers. 
voned v. Muller, 71 S.B. 654, 89 S.c. 


81. People v. Green, 106 N.B. 504, 


validity to a subscription in aid of another, even 
though the two roads have been consolidated between 


265 Ill. 39, Ann.Cas.1916A 707. See 
also Counties § 331; Municipal Cor- 
porations § 4179. 


s2. Turner v. 
27 Kan. 314. 


83. People v. Green, 106 N.E. 504, 
265 Ill. 39, Ann.Cas.1916A 707; Com- 
missioners of Robeson County v. C. 
N. Malone & Co., 101 S.E. 500, 179 N. 


Woodson County, 


C. 10; Verner v. Muller, 71 S.E. 654, 
89 S.C. 117. 
[a] Notice of election —Road 


bonds of two townships held legal 
and valid obligations, as against ob- 
jections by buyer thereof, though 
statutory requirements in regard to 
holding elections to ,authorize issue 
were not complied with to letter, 
twenty days’ notice of new registra- 
tion not having been given, as requir- 
ed by statute, and thirty days’ notice 
of election not having been given, as 
required; there having been more 
than usual caution to give full notice 
of new registration and time and 
place of election. Commissioners of 
Robeson County v. C. N. Malone & 
Co., 101 S.E. 500, 179 N.C. 10. 


[b] Appointment of managers of 
election.—A statute provided for an 
election to authorize or reject the is- 
suance of township bonds to pay for 
certain bridges, and declared that the 
managers of the election should be 
appointed by the board of county 
commissioners. The managers were 
appointed by the chairman of the 
board and approved by the board, 
which authorized the chairman to fill 
any vacancy which might occur, and 
some vacancies were so filled. Held 
that, though original appointment by 
the board was essential, those ap- 
pointed in the absence of any proof 
of fraud or unfairness in the conduct 
of the election were de facto officers, 
and the election fairly conducted by 
them valid. Werner v. Muller, 71 S.E. 
654, 89 S.C. 117. 


{c] Improper location of polling 
place in a precinct was insufficient to 
invalidate an election to determine 
whether township bridge bonds 
should be issued, where a rejection 
of all the votes in such precinct 
would not change the result. Ver- 


ner v. Muller, 71 S.E. 654, 89 S.C. 


84. Wilson v. Washington County, 
(Mo.) 247 S.W. 185. ¥ 


Wullenwaher v. Dunnigan, 47 
420, 30 Neb. 477, 138 L.R.A. 811. 


Butler v. Dunham, 27 Ill. 474. 
Edwards v. Bates County, 117 


85. 
N.W. 
86. 


87. 
F. 526 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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the taking of the vote and the subscription;*® but 
where the subscription has been made before the con- 


~ 
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solidation, the subsequent issue of bonds to the con- | 


selidated corporation has been sustained;®® and it 
is sufficient that the name of the company to which 
the subscription is made and the description of the 
route in the petition and other proceedings are sub- 
stantially eorrect.®° 


[§ 207] 4. Issuance and Requisites.°1 In the ab- 
sence of applicable statutes, the form of the bonds,®? 
and the term,®? may be determined by the town offi- 
cials, otherwise the statute is controlling.°* Under 
general statutory authority negotiable bonds payable 
to bearer may be issued.2® The bonds must be is- 
sued within the time prescribed by law,®® by the 
officials authorized,®7 and must bear the signatures 
of the proper officers,®® with a seal where required.®® 


Terms and amount. The bonds must be on the 
terms,+ and in the amount authorized;? and they 
will be void if the contingency upon which their is- 
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sue was authorized has not happened.? 


Order or sequence of issue must comply with ap- 
plicable statutory requirements,‘ but the total amount 
authorized need not be issued.® 


Registration. Under some statutes, town bonds 
need not be registered® although a record must be 
kept of their issue,’ that is, the act of putting them 
into circulation.® 


Repeal of an act under which bonds have been is- 
sued does not affect the validity of those issued be- 
fore the repeal.® 


[§ 208] 5. Sale—a. In General. Township bonds 
are usually negotiable unless made otherwise by stat- 
ute,+° or by recitals in the bonds themselves.11 Un- 
der statutes authorizing the issue of bonds to pay for 
subseriptions to corporate stock, a sale of the bonds 
for cash is not required, and they may be delivered 
to the corporation at a valuation of not less than par 


88. Bates County v. Winters, 97 
U.S. 83, 24 L.Ed. 933. ‘ 


89. Wilson v. Salamanca Tp., 99 
U.S. 499, 25 L.Ed. 330; Washburn v. 
Cass County, 29 F.Cas.No. 17,213, 3 
Dill. 251. 


90. Ranney v. Baeder, 50 Mo. 600. 
SI. Compare Counties §§ 333-337. 


Sree People v. Tompkins, 64 N.Y. 


93. Ellis v. Greene, 133 S.E. 395, 
191 N.C. 761. 

94. Board of Com’rs of Kearny 
County v. Vandriss, 115 F. 866, 53 
C.C.A. 192 [cert den 23 S.Ct. 843, 187 
U.S. 642, 47 L.Ed. 346]. 


[a] Authority to issue bonds pay- 
able in twenty years from date is 
sufficiently complied with by the is- 
sue in March of bonds payable in 
twenty years from the first of Janu- 
ary preceding. Board of Com’rs of 
Kearny County v. Vandriss, 115 F. 
866, 53 C.C.A. 192 [cert den 23 S. Ct. 
843, 187 U.S. 642, 47 L.Ed. 346]. 


95. West Plains Tp. v. Sage, 69 F. 
943, 16 C.C.A. 553; Rathbone v. Hop- 
per, 45 P. 610, 57 Kan. 240, 34 L.R.A. 
674. 


96. 104 Ill. 


285. 


97. Walnut v. Wade, 103 U.S. 683, 
26 L.Ed. 526; Town of Douglas v. 
Niantic Sav. Bank, 97 Ill. 228; Town 
of Windsor v. Hallet, 97 Ill. 204; 
Town of Prairie v. Lloyd, 97 Ill. 179; 
Schaeffer v. Bonham, 95 Ill. 368. 


Ta] Signature by town clerk of 
authorized bonds is a ministerial act 
and may be compelled by mandamus. 
Houston v. People, 55 Ill. 398. 


[b] Corporate authorities.—(1) 
Under a law which authorizes the 
“proper corporate authorities” of a 
township to issue the bonds of the 
town when so authorized at an elec- 
tion called for that purpose, the su- 
pervisor and town clerk are the prop- 
er corporate authorities for the issu- 
ing and delivery of the bonds, al- 
though they are not such for the pur- 
pose of creating an indebtedness. 
Town of Douglas v. Niantic Say. 
Bank, 97 Ill. 228, 232; Town of Wind- 
sor v. Hallet, 97 Ill. 204, 209; Town 
of Prairie v. Lloyd, 97 Ill. 179, 197. 
(2) Under an act declaring that the 
corporate powers of the several coun- 
ties and townships shall be’ exercised 
by the commissioners or supervisors 


[63 C. J.—13] 


People v. Granville, 


thereof, respectively, the supervisors 
of a town are the “corporate author- 
ities” referred to in a later act, au- 
thorizing the corporate authorities of 
the township to increase indebted- 
ness and issue bonds for the purpose 
of putting the roads and highways 
of the town in better condition. Such 
supervisors have no control over the 
auditors of the township, and cannot 
require that such auditors sign the 
bonds so to be issued. Common- 
wealth v. Upper Darby Auditors, 2 
Pa.Dist. 89, 90. 


- 98. Middleton vy. Mullica Tp., 5 S. 
Ct. 198; 112° U.S. 433, (28 teed. .785; 
People v. Tompkins, 64 N.Y. 53. 


[a] They may be signed by treas- 
urer in office at their date instead of 
by one in office when sold. Stough- 
we v. Paul, 53 N.E. 272, 173 Mass. 


[b] Signatures of a majority of 
the members of the town board are 
sufficient under an act authorizing is- 
sue by the board. Board of Com’rs 
of Kearny County v. Vandriss, 115 
F. 866, 53 C.C.A. 192 [cert den 23 
S.Ct. 843, 187 U.S. 642, 47 L.Ed. 346]. 
See Smythe v. Inhabitants of New 
Providence Tp., Union County, N. J., 
263 F. 481 [rev 253 F. 824] (signature 
by but two of three commissioners 
appointed for the purpose). 


[ec] Signature by person for offi- 
cer.—Bonds were not invalidated by 
the fact that the name of a township 
trustee was signed for him by a third 
person, in his presence and at his re- 
quest, the bonds being subsequently 
duly delivered and certified, and the 
interest paid thereon by the town- 
ship for a number of years. Mont- 
gomery v. St. Mary’s Tp., 43 F. 362. 

99. Smythe v. Inhabitants of New 
Providence Tp., Union County, N. J., 
263 F. 481 [rev 253 F. 824]. 


[a] Corporate seal.—Provision 
that officers shall exdcute the bonds 
“under their hands and seals respec- 
tively” does not require them to be 
sealed with the corporate seal of the 
township. Smythe ‘vv. New Provi- 
dence Tp., 158 F. 213. 


1. Rock Creek Tp. v. Strong, 96 
U.S. 271, 24 L.Ed. 815 (provisions of 
a statute authorizing townships to 
issue railroad aid bonds that the 
bonds shall be payable in not less 
than five or more than thirty years 
from the date thereof, with interest 
not to exceed ten per cent per an- 
hum, all in the discretion of the offi- 


cers issuing the same, are directory 
and not of the essence of the power 
to issue). 


2. Truman v. Inhabitants of Town 
of Harmony, 205 F. 549 [rev Inhabit- 
ants of Town of Harmony vy. Truman, 
212 F. 4, 128 C.C.A. 544]. 


3. Northern Nat. Bank v. Porter 
Tp.) 4 S:Ct. 2545110 “WS. 608 228 t. 
Ed. 258 [aff 5 F. 568]; Hopple -v. 
Brown Tp., 13 OhioSt. 311; Phillips 
v. Albany, 28 Wis. 340. 


4 State v.. Board of Com’rs of 
yee: County, 148 N.E. 198, 196 Ind. 


[a] Order of judgments establish- 
ing road.—Under statute prohibiting 
board of commissioners from incur- 
ring indebtedness in excess of certain 
per centum of assessed valuation of 
township property for construction 
of highways, and providing that all 
bonds for such purpose shall be is- 
sued in order in which judgments es- 
tablishing respective roads are ren- 
dered, “judgment establishing” a 
road was one rendered when report 
of viewers and engineer was approv- 
ed. State v..Board of Com’rs of Du- 
“eee County, 148 N.E. 198, 196 Ind. 
281. 


5. Highway Commission of 
Franklin Tp. v. Malone & Co., 81 S.E. 
1009, 166 N.C. 1. 


6. People v. Gough, 103 N.E. 685, 
260 Ill. 542. 


7. People v. Gough, supra. 


8  Steinbruck v. Milford Tp., 163 
P. 647, 100 Kan. 93. 


9. Marsh vy. Little Valley, 1 Hun 


BB 4 Thomps.&C. 116 [aff 64 N.Y. 
112]. 
10. Highway Commission . of 


Franklin Tp. v. Malone & Co., 81 S.E. 
1009, 166 IN-C. 1. 


ll. Merriweather v. Saline Coun- 
ty, 17 F.Cas.No. 9,485, 5 Dill. 265 
(township bond containing a state- 
ment that “it is to be converted into 
a county bond” whenever a certain 
injunction shall be finally dissolved, 
and county bonds issued under the 
order enjoined, not being a promise 
to pay money absolutely, but a stip- 
ulation for bonds thereafter to be is- 
sued, is not negotiable in such a 
sense as to preclude the maker from 
defenses, although it may be held by 
the plaintiff for value before due and 
without actual notice of the maker’s 
defenses). 


M 
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in payment for the stock subscribed.1? By mutual 
consent of the parties to the contract of purchase 
of town bonds a new agreement may be substituted.** 


Discount. Where the bonds are forbidden to be 
discounted or sold below par, the deduction of a com- 
mission from the par proceeds renders the sale void.** 
And, if the bonds provide for payment of accrued 
interest, a sale at face value, or on deferred pay- 
ments without interest, is void,t® except as to bona 
fide purchasers.*® 


[§ 209] b. Purchasers. A purchaser of township 
bonds is bound to take notice of the statute,*7 town- 
ship records,!® the journals of the legislature where 
the bonds show on their face that they were issued 
under legislative acts!® and, if the statute requires 
an election, the purchaser must examine into its le- 
gality.2° Hence, if the bonds are invalid on their 
face,21 or if the purchaser has knowledge of the 
facts,2? or, if the legal debt limit has been exceeded, 
he cannot recover as an innocent purchaser,?? al- 
though the issue may be held valid in equity to the 
extent to which the town could legally borrow,?* 
or, the purchaser may recover to that extent as for 
money had and received.?°® 


12. Com. v. Williamstown, 30 N.E.fv. St. Lawrence Tp., 122 N.W. 664, 


472, 156 Mass. 70; Shoemaker v.|23 S.D. 624. 
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[§§ 

Of railroad aid bonds. A purchaser of railroad 
aid bonds succeeds to whatever rights his predecessor 
in title had in them.?® If such bonds are negotiated 
to an innocent purchaser,?’ that the stock for which 


they were given proved worthless does not affect the 
liability of the town.?§ 


[§ 210] 6. Effect of Unauthorized or Invalid 
Bonds—a. In General. Except in cases of estoppel?® 
or ratification,?® bonds issued without authority or 
in a manner in contravention to that prescribed are 
void and unenforceable?! even in the hands of bona 
fide holders.32 


[§ 211] b. Ratification and Estoppel To Question 
Validity?®=—(1) Validation or Ratification. While 
it has been held that bonds invalid when issued for 
want of statutory authority may be legalized by sub- 
sequent legislative act,** or by constitutional amend- 
ment,*® it has been held that the legislature is with- 
out power to validate bonds that are void for want 
of authorization at a legal election,*?® as it cannot 
create a debt against a town without its consent ;°*? 
but it has been held that an irregular election may 
be validated by the legislature.*® A validating act 
may except certain bonds from its operation,*® and 


32. Northern Nat. Bank v. Porter 
Tp., 4 S.Ct. 254, 110 U.S. 608, 28 L. 


Le 


Goshen Tp., 14 OhioSt. 569. 


13. Elkins vy. Town of Aliceville, 
Ala., 279 S.W. 379, 170 Ark. 195. 


14. Edwards v. Bates County, 117 
eS 5216. i 


15. Ft. Edward v. Fish, 50 N.E. 
973, 156 N.Y. 363 [aff 33 N.Y.S. 784, 
86 Hun 548]; Citizens Sav. Bank v. 
Greenburg, 65 N.Y.S. 554, 31 Misc. 
428 [aff 70 N.Y.S. 68, 60 App.Div. 225, 
rev 65 N.E. 978, 173 N.Y. 215]. 


16. Citizens Sav. Bank v..Green- 
burg, 65 N.E. 978, 1738 N.Y. 215. 


17. Highway Commission of 
Franklin Tp. v. Malone & Co., 81 S. 
B. 1009, 166 N.C. 1 


18. Faulkenstein Tp. vy. Fitch, 43 
P. 276, 2 Kan.App. 193. 


19. Wittkowsky We Board of 
Com’rs of Jackson County, 63 S.E. 
275, 150 N.C. 90. 


20. Faulkenstein Tp. v. Fitch, 43 
P, 276, 2 Kan.App. 193. 


21. Horton v. Thompson, 71 N.Y. 


22. Starin v. Genoa, 23 N.Y. 439. 


[a] Purchaser after maturity is 
not entitled to protection where it is 
shown that bonds were issued il- 
legally or without consideration, un- 
less he proves that he acquired title 
through a prior holder who took them 
before maturity for value and with- 
out notice of their invalidity. EHd- 
wards v. Bates County, 117 F. 526. 


23. Truman v. Inhabitants of 
Town of Harmony, 198 F. 557. 


24. Truman vy. Inhabitants of 
Town of Harmony, supra. 


25. Dring v. St. Lawrence ‘Tp., 
122 N.W. 664, 23 S.D. 624. 


[a] If the constitutional debt lim- 
it has been reached before the issue, 
the holder cannot recover any part 
of the indebtedness represented by 
the board; but if only part of the 
issue is in excess of the debt limit, 
the holder can recover for money had 
and received up to the limit. Dring 


26. Smythe v. Inhabitants of New 
Providence Tp., Union County, N. J., 
263 F. 481 [rev 253 F. 824]. 


27. ilson v. Union Say. Assoc., 
42 F. 421. 


[a] Negotiation to innocent pur- 
chaser.—Where bonds in excess of 
the amount which a township was 
authorized to issue in aid of a rail- 
road were obtained from the state 
treasurer on a false certificate by 
the township trustee that the condi- 
tions on which they were issued had 
been complied with, and the railway 
company was cognizant of the fraud, 
and receipted to the treasurer for 
the bonds, but never had actual pos- 
session of them, although it assent- 
ed to their delivery to the contractor 
by the township trustees in payment 
for construction work, this did not 
constitute a negotiation of the bonds 
to an innocent purchaser; and, as the 
conditions on which they were issued 
were not complied with, the consid- 
eration failed, and the township was 
entitled to a decree for their surren- 
der and cancellation. Wilson v. Un- 
ion Sav. Assoc., 42 F, 421. 


28. Truman vy. Inhabitants of 
Town of Harmony, 205 F. 549 [rev 
Inhabitants of Town of Harmony vy. 
Truman, 212 F, 4, 128 C.C.A. 544]. 


29. See infra § 212. 
30. See infra § 211. 


81. Kan.—Faulkenstein Tp. Vv. 
Miteh, 43 P2776, 2) KantApp. 198. 


Minn.—Corbet v. Rocksbury, 103 N. 
W. 11, 94 Minn. 397. 


Seer v. Lathrop, 57 Mo. 


N.Y.—Ft. Edward v. Fish, 50 N.E. 
973, 156 N.Y. 363. 


N.C.—Graves v. Moore County, 47 
S.E. 134, 185 N.C, 49. 


N.D.—Molander v. Swenson, 210 N. 
W. 9, 54 N.D. 391. 


See also cases infra this section, 
and supra §§ 197-209 passim and in- 
fra § 214, 


Ed. 258 [aff 5 F. 568] (holding bonds 
void where subscription had been au- 
thorized by statute onty on the fail- 
ure of the county to vote in favor of 
a subscription, and the county had 
voted in favor of it). 


_83. Compare Counties § 336; Mu- 
nicipal Corporations §§ 4208—4210. 


34  Granniss v. Cherokee Tp., 47 
F. 427; Massachusetts, ete., Constr. 
Co. v. Cherokee Tp., 42 F. 750. 


[a] Validity of such ests.—Wor- 
ley v. Idleman, 120 N.E. 472, 285 Ill. 
214; Greene County v. Snow Hill Ry. 
Co., .149 S:E. 397, 197 N.C, 419. 


[b] Act giving authority to issue 
bonds to pay outstanding orders does 
not validate all outstanding orders, 
but leaves their validity to be de- 
termined by the town board. Boyce 
v. Auditor-Gen., 51 N.W. 457, 90 Mich. 
314 [aff 52 N.W. 754, 90 Mich, 326]. 


35. Robinson vy. Askew, 123 S.E. 
822, 129 S.C. 188. 


[a] Retroactive effect.—Amend- 
ment permitting Bogansville town- 
ship to increase its bonded indebted- 
ness, held to have such retroactive ef- 
fect as to validate a proposed issue 
of bonds which at time of passage of 
the act, authorizing the issue, was in 
excess of constitutional limitation 
then _in force. Robinson vy, Askew, 
123 S.E. 822, 129 S.C.-188) 


36. Wiley v. Silliman, 62 Ill. 170. 
37. Wiley v. Silliman, supra. 


38. Fripp v. Coburn, 85 S.E. 774, 
LOUISE 3 1.25 


[a] Unauthorized vote of a town 
to issue bonds may be legalized by a 
subsequent legislative act. Marsh v. 
Little) Valley, 0 Hun (N.Y). 554594 
Thomps.&C, 116 [aff 64 N.Y. 112]. . 


39. Clagett v. Duluth Tp., 143 F. 
824, 74 C.C.A. 620. 


[a] Legalizing act may except 
those questioned by actions begun be- 
fore its passage. Clagett v. Duluth 
Tp., 148 F. 824, 74 C.C.A. 620. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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it does not affect bonds subsequently issued.*° 


[$. 212] (2) Estoppel—(a) In General. The 
township may be estopped to question the validity 
of its bonds by expending the proceeds,*! by refund- 
ing,*? by paying interest,** or by other acts of recog- 
nition.** The issue of an amount in excess of that 
authorized by law will not constitute a defense 
against a bona fide purchaser.*® However, none of 
these things will work an estoppel, even in favor of 
a bona fide purchaser, to deny the validity of bonds 
illegally issued without lawful authority ;*® nor will 
the record and certificate by the clerk of the legality 
of the vote estop the town from denying its legality.47 


Payment of taxes to meet interest on the bonds, 
payment of interest, and acquiescence in the validity 
of the issue are sufficient to estop the town and the 
taxpayers from questioning the validity of the bonds 
on the ground of any mere irregularity in their is- 
sue, or in the execution of the power to issue them,*® 
especially if such acquiescence has been long con- 
tinued ;*° but payment of taxes levied to meet inter- 
est will not estop the taxpayers from alleging a want 
of power to create the debt.®° 


[§ 213] (b) Parties Estopped. Taxpayers may be 
estopped by their acts or acquiescence to question 
the validity of town bonds;*! nor may the validity 
of a bond issue be questioned by the sureties of the 
issuing officers,°? or by an officer charged with mere 
ministerial duties;5* nor may a town itself ques- 
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tion the validity of bonds issued in its name but 
constituting charges only on certain property im- 
proved by means of the proceeds, and funds for the 
payment of which are collected by the town in the 
form of assessments on the property.5+ 


[§ 214] (c) Recitals. Where the bonds have been 
issued without legislative authority,®> or in pursu- 
ance of an illegal election,®® they are void even in 
the hands of innocent holders in spite of any recital 
therein. If made by officers having competent au- 
thority,°’ such recitals are, however, conclusive upon 
the town as to any irregularities in the exercise of 
the power conferred®® or as to the performance of 
any conditions the determination of the performance 
of which has been committed by statute to the offi- 
cers making the recitals.°® If the bonds do not re- 
cite the authority under which they were issued, a 
bona fide purchaser may assume that they were is- 
sued in conformity with town votes and that there 
had been compliance with the prescribed conditions 
precedent.°° A recital of conformity to an illegal 
vote will not estop the town to deny compliance with 
conditions imposed by an earlier valid vote not re- 
cited,*4 nor does such recital estop the holder from 
showing that there was ample authority granted by 
such earlier vote.°? The recital of a purpose not 
authorized shows the invalidity of the bond on its 
face and a purchaser is bound to take notice there- 
of,°* and if the statute prescribes a public record 
as determinative of the amount of authorized issue, 


40. Steinbruck v. Milford Tp., 163 
P. 647, 100 Kan. 93. 


41. McCullom y. State, 
864, 195 Ind. 217. 


42. Doty v. Township of Garfield, 
33. P. 172; 89 Kan.-719; Oswego. fp. 
vy. Anderson, 24 P. 486, 44 Kan. 214. 


43. Doty v. Township of Garfield, 
doo be oli2, sorican. 719. 


44, Doty v. Township of Garfield, 
supra; People v. Millard, 117 N.Y.S. 
474, 133 App.Div. 139; State v. Van 
Horne, 7 OhioSt. 397. 


45. Wilson v. Salamanca Tp., 99 
U.S. 499, 25 L.Ed. 330. 


46. Schaeffer v. Bonham, 
368. 


47. Brooklyn Trust Co. v. Hebron, 
51 Conn, 22. 

48. Schaeffer v. Bonham, 95 Ill. 
368; Rice v. Shealey, 50 S.E. 868, 71 
SO aes Wo is 


49. Morris County v. Hinchman, 3 
P. 504, 31 Kan. 729. 


50. Schaeffer v. Bonham, 
368. 


51. State v. Van Horne, 7 OhioSt. 
327. 


52. Wilson v. Monticello, 
10. 


53. Biddlecom v. Newton, 13 Hun 
(N.Y.) 582; Ross v. Curtis, 30 Barb. 
238 [aff 31 N.Y. 606]. 


54. People v. Millard, 117 N.Y.S. 
474, 133 App.Div. 139. 


55. Northern Nat. Bank v. Porter 
Tp., 4 S.Ct. 254, 110 U.S. 608, 28 L.Ed. 
258 [aff 5 F. 568]; Northwestern Say. 
Bank v. Centreville, 143 F. 81, 74 C.C, 
A. 275; Thomas vy. Lansing, 14 F. 618, 
21 Blatchf. 119; Faulkenstein Tp. v. 
Fitch, 43 P. 276, 2 Kan.App. 193; Ft. 
fdward v. Fish, 50 N.B. 973, 156 N.Y. 
363; Brownell v. Greenwich, 22 N.E. 
24,114 N.Y. 518, 4 L.R.A, 685; Oswego 


144 N.E. 


95 Ill. 


95 Il. 


85 Ind. 


County Sav. Bank v. Genoa, 72 N.Y.S. 
786, 66 App.Div. 330 [aff 59 N.Y.S. 
829, 28 Misc. 71, and aff 65 N.E. 1120, 
172 N.Y. 635]; Graves v. Moore Coun- 
ty, 47 S.E. 134, 135 N.C. 49. 


ea Carpenter v. Lathrop, 51 Mo. 


57. Inhabitants of Town of Har- 
mony, Me. v. Truman, 212 F. 4, 128 
C.C.A. 544 [rev Truman v. Inhabitants 
of Town of Harmony, 205 F. 549]. 


[a] Execution by  officers.—(1) 
Where an act authorizing the issuance 
of township bonds vests the power to 
issue them, when the conditions 
precedent have been complied with, 
in the township board, but without 
specifying the manner of its exercise, 
they may direct the bonds to be 
executed and signed by the appro- 
priate officers of the township, and 
in such case recitals contained in the 
bonds are to be given as full effect 
as though made by the board itself. 
Rondot v. Rogers Tp., 99 F. 202, 39 
C.C.A. 462. (2) An act authorizing 
the trustees of a township to issue 
bonds for the purpose of refunding 
its outstanding indebtedness, which 
contains no reference to any record 
of indebtedness, or requirement that 
such a record shall be kept, but pro- 
vides that the bonds shall contain a 
recital that they are issued under and 
by authority of such act, must be 
held to confer power on the trustees, 
who are the officers charged with 
the duty of incurring the indebted- 
ness of the township, to recite in the 
bonds that the valid indebtedness of 
the township is such as to authorize 
their issuance under the act, in. or- 
der to refund it. Brattleboro Sav. 
Bank v. Hardy Tp., 98 F. 524 [aff 106 
F. 986, 46 C.C.A. 66]. 


58. Hutchinson, etc, R. Co. v. 
Kingman County, 28 P. 1078, 48 Kan, 
70, 30 Am.S.R. 278, 15 L.R.A. 401. 


59. Northern Nat. Bank v. Porter 
Ty Ae Cte ob 4c0 LOU 2608,2 28. 11, 


Ed. 258 [aff 5 F. 568]; Humboldt Tp. 
Vv. ‘Long; 92°°U.S. -642;°23) Ides 152): 
Marcy v. Oswego Tp., 92 U.S. 6387, 23 
L.Ed. 748; Northwestern Sav. Bank 
v. Centreville, 143 F. 81, 74 C.C.A. 275; 
Greenburg v. International Trust Co., 
94 EF. 755, 36 C.C.A. 471; Brown v. 
Ingalls) Tp.s 86 By 262, 307 C. Cran gin 
West Plains Tp. v. Sage, 69 F. 943, 
16 C.C.A. 553; Smith v. Yates, 22: F. 
Cas.No. 13,131, 15 Blatehf. 89; Hutch- 
inson, etc., R. Co. v. Kingman County, 
28 P. 1078, 48 Kan. 70, 30 Am.S.R. 
273, 15 L.R.A. 401; Faulkenstein Tp. 
v. Fitch, 43 P. 276, 2 Kan.App. 193; 
Lane v. Schomp, 20 N.J.Eq. 82. Con- 
tra Cagwin v. Hancock, 84 N.Y. 532; 
Citizens Sav. Bank v. Greenburg, 65 
N.Y.S. 554, 31 Misc. 428 [aff 70 N.Y. 
S. 68, 60 App.Div. 225 (rev on other 
grounds 65 N.E. 978, 173 N.Y. 215)]. 


[a] Recitals as to signatures of 
taxpayers to assent.—Venice v. Mur- 
dock, 92 U.S. 494, 28 L.Ed. 588. 


{b] In New York the mere fact 
that town bonds recite that all neces- 
sary legal steps have been taken to 
comply with the statute authorizing 
their issue does not estop the town 
from questioning the validity of the 
bonds, even in the hands of a bona 
fide holder, unless it is estopped by 
an express legislative enactment. On- 
tario v. Union Bank, 47 N.Y.S. 927, 
21 Misc. 770 (where it is said that the 
New York courts “have refused to 
follow the decisions of the federal 
courts in reference to bona fide hold- 
ers of municipal bonds’’). 


60. Truman vy. Harmony, 205 F. 
549 [rev on other grounds 212 F. 4, 
128 C.C.A. 544]. 

61. Harmony v. Truman, 212 F. 4, 
128 C.C.A. 544 [rev on other grounds 
205 F, 549]. 

62. Truman v. Harmony, 205 F. 
549 [rev on other grounds 212 F. 4, 
128 C.C.A. 544]. 

63.. Clagett v. Duluth Tp., 143 F. 
824, 74 C.C.A. 620. 
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a bond showing on its face that the limit fixed has— 


been exceeded is void as to the excess notwithstand- 
ing recitals of compliance with all legal require- 
ments,°* but it has been held that a good faith pur- 


chaser is not bound to examine the whole issue to- 


see that no more of the income became due in a single 
year than the statute permits.°°® 


[§ 215] 7. Payment and Compromise.**® Bonds 
are discharged by payment,®’ or by destruction with 
consent of the holder;** and, when once discharged, 
may not be reissued.*® Where the proceeds of cer- 
tain taxes have been set aside by statute as a sink- 
ing fund for the payment of the bonds, the town is 
entitled to have them so applied rather than resort 
to a sale of the stock of the railroad that it has re- 
ceived in exchange for the bonds in order to pay 
the bonds.7° Bonds of doubtful validity may be 
made the subject of compromise when authorized by 
statute,7* or when the validity of the statute author- 
izing the issue is in doubt."? 


[§ 216] 8. Actions.7? Certiorari is not the proper 
remedy to prevent an illegal bond issue;** nor will 
an issue be restrained, although there is nothing to 
show as to the time of creation of the debts, or as 
to their purpose.?*> The ordinary rule as to interest 
of parties governs as to their right to litigate ques- 
tions affecting assessments to pay bonds.*® 


Pleading. In an action to enforce town bonds, the 
declaration must show compliance with the conditions 
and procedure necessary to their validity;** but the 
inclusion of matters constituting surplusage does not 
warrant a demurrer;*® nor will a general demurrer 
to a bill for equitable relief be sustained if the bill 
shows any power on the part of the officers issuing 
the bonds to do so.*® 


64. Corbet v. Rocksbury, 103 N.W. 
11, 94 Minn. 397. ‘ 


65. Brownell v. Greenwich, 22 N.E. 
24, 114 N.Y. 518, 4 L.R.A. 685. 
66. Compare Counties § 340. 


67. Collier y. St. Charles Tp. Bd., 
111 N.W. 340, 147 Mich. 688; In re 
Noxen Tp., 31 Pa.Co. 295. 75. 


[a] In New York the county board | S.W. 684. 
may direct that the interest on the 


Mo. 499. 
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eens generally see infra § 81. 


73. Compare Counties §§ 353-360; 
Municipal Corporations §§ 4260-4270. 


74.. Molander v. Swenson, 210 N. 83. 
W.. 9, 54 N.D.- 391. 


Morris v. Hoagland (Ky.) 116 84. 


[§§ 214-217 


Evidence. There is a rebuttable presumption that 
a plaintiff suing on township bonds acquired them in 
good faith though after maturity.8° There is no 
presumption that an-increase in.indebtedness is due 
to payments of interest on a lawful indebtedness 
rather than current expenses.81 The burden is on 
plaintiff to show that the debt was within the con- 
stitutional limit’? and that, if the bond sued on is a 
refunding bond, the original debt was a lawful ob- 
ligation of the town.8* The holder of railroad aid 
bonds must prove due appointment of commissioners 
and execution by them of the bonds,®* but he need 
not prove that they executed a statutory bond for 
the faithful discharge of their duties;*> nor need a 
plaintiff suing on township bonds, after proving pay- 
ment, further prove the amount paid to establish his 
bona fides.8® Eyidence of speeches by officers of 
a railroad company at an election to vote aid is 
admissible on mandamus to compel the issuance of 
the bonds.87 The bonds or coupons are prima facie 
evidence of compliance with statutory require- 
ments.®& 


Questions of fact. Whether the bonds had re- 
mained overdue for such a length of time as to im- 
part notice of dishonor is a question for the jury.®® 
While all the proceedings of a town in the issu- 
ance of bonds are subject to scrutiny by the courts, 
yet, as a general rule, the determination of ques- 
tions of fact by a popular vote will not be disturbed.°° 


Interest recoverable. If the bonds carry a rate of 
interest higher than the legal rate, but not usurious, 
such stipulated rate controls! except as to default- 
ed interest coupons.°? 


[§ 217] E. Taxation and Other Revenue®*—1. In 


253 F, 824], 


Leavitt v. Town of Somerville, 
75 A. 54, 105 Me. 517. 


82. Leavitt v. Town of Somerville, 
supra. 


Leavitt v. Town of Somerville, 
supra. 

__Smythe v. Inhabitants of New 
Providence Tp., Union County, N. J., 
263 EF. 481 [rev 253 F. 824]. 


bonds may be paid from the proceeds 
thereof until the tax levied to pay 
such interest shall be collected, the 
money so used to be refunded from 
the receipts of the tax levy. Ghig- 
lione v. Marsh, 48 N.Y.S. 604, 23 App. 
Dive = 61. 

68. Faulkenstein Tp. v. Fitch, 43 
P. 276, 2 Kan.App. 193. 


69. Faulkenstein Tp. vy. 
supra. 


70. Crowinshield v. Cayuga Coun- 
ty, 27 N.E. 242, 124 N.Y. 583. 


71. See statutory provisions. 


72. State v. Hannibal, etc., R. Co., 
13 S.W. 505, 101 Mo. 186; State v. 
Hannibal, etc., R. Co. (Mo.) 11 S.W. 
746; State v. Holladay, 72 Mo. 499. 


[a] Different opinions by the su- 
preme court of the state and that of 
the United States as to the validity of 
a statute render bonds issued in pur- 
suance thereof proper subjects of 


Fitch, 


compromise. State v. Hannibal, etc., 
Rie Co, ls Hons .00b, | LOL Mos o3ié: 
11 S.W. 746; State v. Holladay, 72 


76. People ex rel. Mt. Vernon 
Trust Co. v. Millard, 117 N.Y.S. 474, 
1383 App.Div. 139. 


{a] Town supervisors.—W here 
the amount of assessments against 
lands should be collected annually 
from the property assessed, with the 
interest accrued on town bonds for 
such amounts, as other town taxes 
are collected, etc., and the town is 
merely called on to issue the bonds 
and attend to the collection of the 
funds for their payment, the town 
supervisor may not litigate a ques- 
tion affecting only those who are as- 
sessed. People ex rel. Mt. Vernon 
Trust Co. v. Millard, 117 N.Y.S. 474, 
133 App.Div. 139. 


77. Cotton v. New Providence, 2 A. 
253, 47 N.J.Law 401; Morrison vy. Ber- 
nards Tp., 36 N.J.Law, 219; Ft. Ed- 
bh v. Fish, 50 N.E. 973, 156 N.Y. 

78. Pierce v. St. Anne, 30 F. 36. 


79. Truman vy. MJInhabitants of 
Town of Harmony, 198 F, 557. 


80. Smythe v. New Providence Tp. 
Union County, N. J., 263 F, 481 [rev 


85. Smythe v. New. Providence 
Tp., Union County, N. J., supra. 


86. Smythe v. New Providence Tp., 
Union County, N. J., supra. 


87. Illinois Midland R. Co. v. Bar- 
nett, 85 Ill. 313. 


88. Grattan Tp. v. Chilton, 97 F. 
146, 38 C.C.Al 84. 


89. Doty v. Township of Garfield, 
133 P.. 272, 89 Kan: 719: 


90. Kirkbride v. Lafayette Coun- 
ty, 2 S.Ct. 501, 108 U.S. 208, 27 L.Ha. 
705 [rev 14 F.Cas.No. 7,840]. 


91. Smythe v. Inhabitants of New 
Providence Tp., Union County, N. J., 
263 F. 481 [rev 253 F. 824]. 


92. Smythe v. Inhabitants of New 
Providence Tp., Union County, N. J., 
supra. 

93. See also Highways §§ 491-521; 
Municipal Corporations §§ 4271-4549; 
Paupers § 83; Schools and School 
Districts §§ 749-894. 


License and taxation of liquor traf- 
fic see Intoxicating Liquors §§ 82-180. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


 §§ 217-218] 


General.°* While the power of taxation is an at- 
tribute of sovereignty,®® towns have no inherent 
power to levy taxes.°* The power of a town to raise 
money by taxation is not commensurate with the 
power to tax which is conferred by the constitution 
upon the legislature. It is entirely a creature of 
statute, including only so much of the general power 
as the legislature may delegate to the town.®? Sub- 
ject to applicable constitutional limitations,®’ the 
legislature, in the exercise of its plenary power over 
taxation, may delegate to towns and townships the 
authority to impose taxes within their respective 
limits,°® and may prescribe the purposes for which 
such taxes may be levied, the persons and property 
subject to assessment,” and the machinery of assess- 
ment and collection.* A constitutional grant to tax- 
‘payers, who have paid their taxes, of the right to 
vote on all questions presented at town meetings, 
does not prevent the state from prescribing some 
other method of levying taxes, than by town meet- 
ings, which will eliminate the necessity of submis- 
sion of such matters to a popular-vote.* The legisla- 
ture within its constitutional powers, may also pre- 
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assessment,® and if the town fixes the rate, it does 
so as the agent of the commonwealth. <A special 
act does not affect power already granted under gen- 
eral laws,’ nor does a supplementary act operate 
in so far as it relates to assessments made and com- 
pleted and the duplicates for which have gone into 
the hands of the collector under the original act.® 


[§ 218] 2. Purposes of Taxation®—a. In General. 
Within such limits as may be prescribed by the con- 
stitution and statutes,1° towns and townships pos- 
sess full power and discretion in the assessment and 
collection of taxes for general corperate purposes.1t 
Authority to raise funds for “town purposes,” “town 
expenses,” or “town charges” applies to the ordinary 
expenses of the town government incident to the 
discharge of its distinctively corporate functions in 
a legitimate and appropriate manner,!? and does not 
include many purposes for which it may be proper 
and even necessary for the township to raise funds,1* 
such as the maintenance of schools or roads,!* or the 
payment of judgments.1> The term “township pur- 
poses” has been regarded as equivalent to “general 


Scribe the amount that may be raised, or the limit of 


94. Compare Counties §§ 347-352; 
Municipal Corporations §§ 4271-4281. 


95. Cramton v. Cramton’s Estate, 
92 A. 814, 88 Vt. 435. 


96. Middlesex County v. City of 
Waltham (Mass.) 180 N.E. 318. 


97. Flood v. Leahy, 66 N.E. 787, 
183 Mass. 232; Town of Keene v. 
pow of Roxbury, 126 A. 7, 81 N.H. 


98. Wabash, etc, R. Co. v. Mec- 
Cleave, 108 Ill. 368; People v. State 
Treasurer, 23 Mich. 499; Askew v. 


Smith, 119 S.E. 378, 126 S.C. 159. 


ifa] Uniform rule of apportion- 
ment is necessary to validity of a tax 
imposed by the legislature on several 
townships. People v. State Treas- 
urer, 23 Mich. 499. 


[b] Statute abolishing township 
highway commission and devolving 
all of their duties upon the advisory 
board and the county engineer, is not 
in conflict with the provision of the 
constitution relating to a township’s 
power to assess and collect taxes for 
corporate purposes, as the highway 
commission was not the corporate 
authority of the township, and the 
general assembly has not vested them 
with the power to assess and collect 


taxes. Askew v. Smith, 119 S.E. 378, 
126) S.C. 159. 
[ec] Constitutional limitations 


upon taxation by county authorities 
do not apply to taxation by towns. 
Wabash, etc., R. Co. v. McCleave, 108 
Ill. 368. 


99. Wabash, etc., 
Cleave, supra. 


[a] Act relating to “towns” in a 
popular or local sense (see supra §§ 
2, 3) does not include townships. 
Banta v. Richards, 42 N.J.Law 497. 


[b] Scope of power granted.—The 
power of township boards in matters 
of municipal taxation under Const. 
art 7 §§ 3-6, which sections are sub- 
ject to the provisions thereof, to the 
effect that legislature shall have full 
power by statute to modify, change, 
or abrogate their provisions, is limit- 
ed by Revisal (1905) § 1318 subs 30, 
to powers authorized by act of the 
general assembly, to be exercised 
under supervision of the board of 


R.-€o. v. Mc- 


county commissioners. Township 
Road Commission of No. 10 Tp. v. 
Board of Com’rs of Edgecombe Coun- 
ty, 100 S.E. 122, 178 N.C. 61. 


[ce] Repeals.—Statute fixing uni- 
versal tax rate on intangible personal 
property, held implied repeal of an 
earlier act, in so far as same author- 
izes a tax on intangible personalty. 
Burdick v. Anderson, 125 A. 274, 46 
R.I. 130. 


1. Dillingham v. Snow, 5 Mass. 
547, 554. See also infra § 218. 


2. See infra § 228. 


3. Chicago, ete., R. Co. v. People, 
56 N.E. 367, 184 Ill. 240; Millikin v. 
Bloomington, 49 Ind. 62. 


[a] Where bonds are issued by 
special legislative authority, statu- 
tory provisions as to levy of tax for 
payment are controlling. Sidney 
Spitzer & Co. v. Commissioners of 
Franklin County, 123 S.E. 636, 188 
IN; O../30. 


4 In re Opinion of Judges, 97 A. 
21,39 B.D. 1. 


“Upon the first question: Does ar- 
ticle 2 of the Constitution guarantee 
to the taxpaying voters of a town the 
right to assemble in financial town 
meeting? It provides that they ‘shall 
have a right to vote .. . on all 
questions in all legally organized 
town or ward meetings.’ The consti- 
tutional provision becomes effective 
to vest this right only in case there 
shall be a legally organized town 
meeting. It does not say that there 
shall be legally organized town meet- 
ings. It presupposes a legally or- 
ganized town meeting; i. e., a town 
meeting held according to law. 
Financial town meetings have been 
held according to law in the history 
of the state not by virtue of any re- 
quirement or power under the Consti- 
tution or prior to the Constitution, 
but under statutory authority of the 
General Assembly. The General As- 
sembly may, therefore, in the exer- 
cise of its proper power, prescribe 
that the financial town meeting shall 
no longer be authorized by law, and 
that taxes may be levied by some 
other method.”’ In re Opinion of 
Judges, 97 A. 21, 238, 39 R.I. 1. 


5. Miles v. Ray, 100 Ind. 166; 


revenue purposes or current expenses.” 


Township 


Ward v. Wheeling, etc., R. Co., 4 Ohio 
S.&C.P. 154, 3 OhioN.P. 274. 


[a] Shrinkage in values does not 
warrant transgression of the limit. 
Miles v. Ray, 100 Ind. 166. g 


[b] Bridge tax.—Levy of tax to 
pay for bridges, resulting in tax rate 
of $115.48 on each $1,000 assessed 
valuation of property in town, held 
not to impose greater rate than per- 
mitted by constitution or statutes. 
Brown v. Ward, 216 N.Y.S. 402. 


6 Hillman Coal & Coke Co. v. Jen- 
ner Tp., Somerset County, 150 A. 293, 
300 Pa. 108. 


fa] To exceed tax fixed by com- 
monwealth, township as agent must 
point to enabling statute permitting 
increase. Hillman Coal & Coke Co. v. 
Jenner Tp., Somerset County, 150 A. 
293, 300 Pa. 108. 


7. Meyer vy. Burritt, 22 A. 501, 60 
Conn. 117. 


8 Scudder vy. 
424. 


9. Compare Counties § 348. 


10. Chicago, ete., R. Co. v. Klein, 
71 N.W. 1069, 52 Neb. 258. 


fa] Act to validate certain town- 
ship taxes held unconstitutional, as 
violating the provisions of the consti- 
tution prohibiting the levying of tax- 
es on the people of any district for 
corporate purposes. People vy. Chi- 
cago & EH. I. Ry. Co., 143 N.E. 464, 312 
Ill. 216; People v. Chicago, Milwau- 
kee & St. Paul Ry. Co., 141 N.E. 827, 
310 Ill. 428; People v. Chicago & 
Eastern Illinois Ry. Co., 141 N.E. 824, 
310 Ill. 257; People v. IHinois Cent. 
R. Co.; 141 )N. BE. (822; 310 Ti. 212. 


11. Hixon v. Oneida County, 52 N. 
W. 445, 82 Wis. 515. 


12. Opinion of the Justices, 52 Me. 
595; Mills v. Richland Tp., 40 N.W. 
183, 72 Mich. 100; Upton v. Kennedy, 
36 Mich. 215. 


13. Upton v.. Kennedy, supra. 
14. Upton v. Kennedy, supra. 


15. Super v. Tadlock, 146 P. 993, 92 
Kan. 979, 94 Kan. 402. 


16. Super v. Tadlock, supra. 
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boards,1” or the electors at a town meeting, within 
statutory limitations,1® but not a board of town 
auditors,'® have power to determine the taxes re- 
quired for township purposes. That a town meeting 
voted to levy certain taxes for such purposes not 
necessary for it to vote upon, did not invalidate a 
tax otherwise legally levied.2° Under some statutes, 
the excise board may make levies for current ex- 
penses up to a certain amount?! beyond which the 
question must be submitted to the voters,”* but taxes 
for state purposes are not regarded as for current 
expenses of the township and hence are not governed 
‘by limitations respecting them.7? The town may 
make a levy for contingent, unitemized, or miscellane- 
ous expenses,?* provided it constitutes a very small 
proportion of the entire tax.?° 


[§ 219] b. Special Purposes. Special purposes 
for which a town may be invested with power to levy, 
assess, and collect taxes under particular statutes, 
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inelude the construction of town halls,?® or bridges,”” 
aiding and constructing railroads,?* the maintenance 
of parks,?® drainage systems,®° highways,** or street 
lights,?2 and the purchase of fire apparatus,®* and 
also for military purposes,?* for schools and school 
purposes,*® and for the support of ministers.°° It 
has been held, however, that such a statute did not 
confer power to raise money by general taxation 
for the purpose of building sidewalks and light- 
ing streets in an unincorporated village within the 
boundaries of the town. 


Indebtedness, outstanding claims, interest, and 
sinking funds. Provision may be made by the con- 
stitution or statute requiring levies for the payment 
of town indebtedness,?® interest,?® and for sinking 
funds;*® and, under some statutes, these items are 
to be included in the annual estimate*! and, if the 
tax is adequate, a.special and additional levy may not 
be made.*2, Under some statutes, a tax to pay a 


17. Super v. Tadlock, supra. 


18. Union Pace. R. Co. v. McLean, 
139 N.W. 679, 92 Neb. 813. 


[a] Ordinary expenses anticipated 
may be provided for in advance by 
vote. Cincinnati, etc., R. Co. v. Peo- 
ple, 72 N.B. 774, 213 Ill. 197. 


19. Peo. v. Chicago, B. & Q. R. Co., 
118 N.E. 439, 282 Ill. 206; Cincinnati, 
Lafayette & Chicago Ry. Co. v. Peo- 
ple, 69 N.B. 39, 206 Ill. 387. 


20. Peo. v. Atchison, T. & S. F. Ry. 
Co., 114 N.B. 587, 276 Ill. 208. 


21. Missouri, K. & T. Ry. Co. v. 
Walker, 154 P. 343, 54 Okl. 359. 


23, Albrecht v. Jones, 267 P. 270, 
130 Okl. 277; Magnolia Petroleum Co, 
vy. Sappington, 253 P. 483, 124 Okl, 16. 


23. St. Louis & S. F. Ry. Co. v. 
Bockoven, 182 P. 507, 75 Okl. 145 
(two-mill drag tax). 


/ 24 Peo. v. Cairo, V. & C. Ry. Co., 
107 N.E. 779, 266 Ill. 557, 


_ 25, Peo. v. Chicago, M. & St. P. Ry. 
Co., 157 N.E..200, 326 Ill, 179. 


[a] Amount of levy.—(1) Unitem- 
ized series of five hundred dollars in 
a total town levy of three thousand 
five hundred dollars, of four hundred 
dollars in a total town levy of two 
thousand one hundred dollars, or of 
one thousand nine hundred dollars in 
a total town levy of four thousand 
five hundred dollars, are invalid un- 
der rule that levies for unitemized, 
contingent, or miscellaneous expenses 
must be of a very small proportion of 
entire tax. Peo. v. Chicago, M. & St. 
P. Ry. Co., 150 N.E. 247, 319 Ill. 415. 
(2) Levy of three hundred dollars of 
total town levy of six hundred and 
fifty dollars for unitemized ‘town 
purposes” held invalid. Peo. v. Chi- 
cago, M. & St. P. Ry. Co., 157 N.EH. 200, 
826 Ill. 179. (38) A town levy for 
contingent and general expenses, 
amounting to sixteen per cent of the 
entire tax, was too large. Peo. v. 
Cleveland, C., C. & St. L. Ry. Co., 100 
N.E. 250, 256 Ill. 501. 


26. Haggard v. Fay, 99 N.E. 365, 
255 Ill. 85; Rubatt v. Wakefield Tp., 
215 N.W. 38, 239 Mich. 536; Mills v. 
Panend Tp., 40 N.W. 1838, 72 Mich, 
00. 


[a] Successive levies.—Statute 
limiting taxation for town hall in any 
one year held not to prohibit town 
raising sum for town hall in one year 


from raising further sum succeeding 
year. Rubatt v. Wakefield Tp., 215 
N.W. 38, 239 Mich. 536. 


[b] Division into annual pay- 
ments.—(1) A township tax of less 
than 1 per cent. of the assessed valua- 
tion of the township, voted for the 
purpose of building a town hall, was 
not void. because divided into three 
annual payments, where it might all 
have been levied in one year. Kelsey 
v. Burns Tp., 193 N.W. 822, 223 Mich. 
173. (2) Where a township validly 
voted a tax to build a town hall, 
which was divided into three annual 
payments, and a contract for the con- 
struction of the building had been 
executed, it was within the author- 
ity of the town board to issue orders 
on the township treasurer, payable 
when the future taxes fell due, and to 
negotiate them, and the tax was not 
thereby: void, as one to raise money 
unlawfully borrowed, in view of the 
statute, inhibiting the issuance of or- 
ders, except when the liability has 
been authorized by vote or provision 
of law. Kelsey v. Burns Tp., supra, 


27. Auditor-Gen. v. McArthur, 49 
N.W. 592, 87 Mich. 457. 


28.. Scott v. Hansheer, 94 Ind. 1; 
Goddard v. Stockman, 74 Ind. 400; 
Faris v. Reynolds, 70 Ind. 359; Davis 
v. Hert, 90 N.E. 634, 46 Ind.App. 242; 
Duncan vy. Cox, 82 N.E. 125, 41 Ind. 
App. 61 [den reh 81 N.E. 735, 41 Ind. 
App. 61]; De Maree v. Bridges, 65 N. 
BH. 601, 30 Ind.App. 181; Chicago, etce., 
R. Co. v. Shea, 25 N.W. 901, 67 Iowa 
728; State v. Mississippi Bridge Co., 
35 S.W. 592, 134 Mo. 321. 


29. Peo. v. Illinois Cent. R. Co., 
108 N.E. 706, 267 Ill. 469. 


[a] Vote at town meeting.—Under 
statute, the township board of park 
commissioners can levy a park main- 
tenance tax without a vote of the 
town meeting, as required for other 
taxes by Township Organization Law. 
Peo, v. Illinois Cent. R. Co., 108 N.E. 
706, 267 Ill. 469. 


30. Sanborn County v. Estabrook, 
207 N.W. 164, 49 S.D. 360. 


Griggs v. St. Croix County, 27 
F. 333; St. Louis & S. F. Ry. Co. v. 
Bockoven, 182 P. 507, 75 Okl. 145. 


[a] Amount of levy.—Where the 
transfer by the excise board of an 
unexpended balance from the “road 
dragging fund” to the “general fund” 
of a township necessitates a larger 
levy for road dragging purposes than 
otherwise would have been required, 


such levy is void to the extent of such 
excess. Dickinson vy. Blackwood, 184 
P.. 582, 76) Okls- 175. 


[b] Provision for township road 
system held insufficient to authorize 
working of roads by current taxation. 
Township Road Commission of No. 
10 Tp. v. Board of Com’rs of Edge- 
combe County, 100 S.E. 122, 178 N.C. 


32. Paul v. Town of Greenfield, 232 
N.W. 770, 202 Wis. 257. 


[a] Statute held not to confer 
power.—McGowan vy. Paul, 123 N.W. 
253, 141 Wis. 388. 


33. Torrey v. Millbury, 
(Mass.) 64. 


34. Warren R. Co. v. Person, 32 N. 
J.Law 566. 


35. Griggs v. St. Croix County, 27 
F. 333; Aud.-Gen. v. Sparrow, 74 N. 


21 Pick. 


W. 881, 116 Mich. 574. 


36. Lisbon v. Bath, 21 N.H. 319. 


37. McGowan y. Paul, 123 N.W. 
253, 141 Wis. 388. 


38. Purcell v. Bear Creek, 28 N.E. 
1085, 138 Ill. 524 [aff 39 Ill.App. 499]; 
Mills v. Richland Tp., 40 N.W. 183, 72 
Mich. 100. 


39. Woodlawn v. Cain, 33 So. 149, 
135 Ala. 369; Atlantic City Water 
Works Co. v. Smith, 1 A, 459, 47 N.J. 
Law 473. 


40. Sidney Spitzer & Co. v. Com- 


}missioners of Franklin County, 123 


S.E. 636, 188 N.C. 30. 


[a] Sinking fund tax is a tax 
raised to be applied to payment of in- 
terest on, and principal of, public loan. 
Sidney Spitzer & Co. v, Commission- 
ers of Franklin County, 123 S.E. 636, 
188 N.C. 30. 


41. Sidney Spitzer & Co. v. Com- 
missioners of Franklin County, su- 
pra; Hillman Coal & Coke Co. v. Jen- 
ner Tp., Somerset County, 150 A. 293, 
300 Pa. 108. 


[a]. Tax to pay interest on out- 
standing bonds and provide sinking 
fund should have been included with- 
in ten mills collectable by township, 
since annual estimate required inclu- 
sion of existing indebtedness. Hill- 
man Coal & Coke Co. v. Jenner Tp., 
Se geitany County, 150 A, 298, 300 Pa. 


42. Peo. v. Chicago, B. & Q. R. Co., 
93 N.E. 410, 248 Ill. 81; Hillman Coal 
& Coke Co, v. Jenner Tp., Somerset 
County, 150 A. 298, 300 Pa. 108. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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judgment for damages from a defective road is au- 
thorized.** Under other statutes the electors have 
no power to levy taxes to meet outstanding orders*4 
or claims,*® it being the duty of the auditors to 
certify the amount required to the town clerk who 
in turn certifies to the county clerk;*® and town 
auditors have been held to have no power to levy 
a tax to pay a judgment against the highway com- 
missioners and not against the town.*7 It has been 
held that the supervisors cannot levy a tax to pay 
a debt owed by the town for money loaned to super- 


[§ 220] 3. Levy*9—a. In General. The author- 
ity and duty to levy town taxes devolves on the per- 
sons or board designated for that purpose, which 
may be the annual®® or special town meeting called 
for that purpose,®! the town board,®2 or even the 
county board;°* and under some statutes the orig- 
inal power is vested in the town electors with au- 
thority in the town board to act when the electors 
have failed to do so.5+ But in no ease may the 
power be delegated by the meeting or by the board 
to a committee or to other officers than those desig- 
nated by statute.5> The manner and mode of levy 


_ prescribed by statute must be complied with;5® al- 


though a substantial compliance has been held to 
be sufficient.°7 The levy should be made upon the 
basis of the latest assessment®® and if the assess- 
ment list is incomplete when the tax is voted, it may 
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be perfected later.5® Where the method of assess- 
ment and levy is not prescribed by statute, the as- 
sessment for state and county purposes may be 
adopted as the basis of the levy,®° and in some states 
this is required by statute.*1 If the levy is made 
by the town board without authority,®? or if the 
amount voted or levied is in excess of the legal 
limit,®* the levy is void, and tax Sales and deeds based 
upon it are likewise void. Where the excess is 
easily separable, the tax is void only as to the ex- 
cess,°° but the addition of excessive collection fees 
renders the whole tax void.°* The validity of an 
authorized levy for one year is not affected by a 
levy made at the same time for two additional years 
without authority.*7 .Where a tax has been voted for 
a specific purpose a levy may be directed under or- 
der of the proper authorities.®® 


[§ 221] b. By Town Board. Where the original 


-power to levy is vested iw the town electors, with 


authority in the town, board to act when the electors 
have failed or neglected and refused to do so,®® 


-the power so given in case of “neglect or refusal’ 


requires a submission to the electors before the board 
may act, but power to act if the electors “do not 
determine” the tax does not require a previous 
submission to the electors as a prerequisite of the 
board’s power to act.7° The records must show that 
the meeting was legal,71 and where the board has 


43. Super v. Tadlock, 146 P. 993, 92 /Sickles, 24 N.J.Law 125. 67. State v. Allen, 43 Ill. 456. ai 
Kan. 979, 94 Kan. 402. 56. Woodlawn v. Cain, 33 So. 149,! 68. Davis v. Hert, 90 N.E. 634, 46 
44. Peo. v. Cairo, V. & C. Ry. Co.,|}135 Ala. 369; Auditor-Gen. v. Mc-|Ind.App. 242. 
100 N.E. 207, 256 Ill. 432. Arthur, 49 N.W. 592, 87 Mich. 457; 


45. Peo. v. Chicago & E. I. R. Co., 
94 N.E. 959, 249 Ill. 549; Peo. v. Chi- 
ee: & S. R. Co., 93 N.E. 769, 248 


46. Peo. v. Chicago & EB. I. R. Co., 
94 N.E. 959, 249 Ill. 549. 


47. Challacombe v. Anderson, 173 
Ill.App. 144. 


48. Chanceford Tp. v. Craley, 11 
Pa.Dist. 724. 


49. Compare Counties §§ 347-350; 
Municipal Corporations §§ 4369-4433. 


50. Hopkins v. People, 51 N.E. 757, 
174 Ill. 416; Peoria, etc., R. Co. v. 
People, 31 N.E. 113, 141 Ill. 483; Ver- 
hule v. Saalmann, 37 N.J.Law 156. 


51. Freeland v. Hastings, 10 Allen 
(Mass.) 570. 


Levy by electors see infra § 222. 


52. Millikin v. Bloomington, 49 
Ind. 62; Conwell v. O’Brien, 11 Ind. 
419. 


Levy by town board see infra § 221. 


53. Bebb v. Peo., 50 N.E. 185, 172 
Ill. 376; Peo. v. Knopf, 49 N.E. 424, 
171 Ill. 191; State v. Piper,-114 S.W. 
1, 214 Mo. 439. : 


[a] County commissioners’ fail- 
ure to sign certificate of financial 
statements and estimated township 
needs held mere irregularity not de- 
feating tax levies, where statement 
of needs was made to excise board 
which approved appropriations. Pro- 
test of Missouri-Kansas-Texas R. Co., 
300 P. 713, 149 Okl. 166. 


54. Williams v. Mears, 27 N.W. 
863, 61 Mich. 86; Peninsula Iron, etc., 
Co. v. Crystal Falls Tp., 27 N.W. 666, 
60 Mich. 510. 

55. Chicago, etc., R. Co. v. People, 
56 N.H. 367, 184 Ill. 240; Wharton v. 
Koster, 38 N.J.Law 308; Hance v. 


Mills v. Richland Tp., 40 N.W. 183, 72 
Mich. 100; Lisbon v. Bath, 21 N.H. 
ae ate v. Hanover Tp., 25 Ohio 


57. U.S.—Griggs v. St. Croix Coun- 
ty, 27). -333. 


Ind.—Goddard vy. Stockman, 74 Ind. 
400; Faris v. Reynolds; 70 Ind. 359; 
Scott v. Hansheer, 49 Ind. 1; Davis 
v. Hert, 90 N.E. 634, 46 Ind.App. 242; 
Dunean v. Cox, 82 N.E. 125, 41 Ind. 
App. 61; De Maree v. Bridges, 65 N. 
E. 601, 3Q Ind.App. 131. 


Iowa.—Chicago, etc., R. Co. v. Shea, 
25 N.W. 901, 67 Iowa 728. 
Sel Savmeat bes v. Millbury, 21 Pick. 
N.H.—Taft v. Barrett, 58 N.H. 447. 


R.I.—Mowry v. Mowry, 37 A. 306, 
BOE keen he 

58. Carrington y. Farmington, 21 
Conn, 65 
vei Montville v. Haughton, 7 Conn. 

3. ‘ 


60. Koontz v. Hancock, Burgess, | 


ete., 20 A. 1039, 64 Md. 134. 
61. See statutory provisions. 


62. Newaygo County Mfg. Co. v. 
Echtinaw, 45 N.W. 1010, 81 Mich. 416. 


63. Hecock v. Van Dusen, 45 N.W. 
3438, 80 Mich. 359; Silsbee v. Stockle, 
7 N.W. 160, 367, 44 Mich. 561. 


64 Newaygo County Mfg. Co. v. 
Echtinaw, 45 N.W. 1010, 81 Mich. 416; 
Hecock v. Van Dusen, 45 N.W. 343, 
80 Mich. 359; Silsbee v. Stockle, 7 N. 
W. 160, 367, 44 Mich. 561. 


65 Warwick, etc., Water Co. v. 
Carr, 52 A. 1030, 24 R.I. 226; Mowry 
v. Mowry, 37 A. 306, 20 RI. 74. 


66. Bailey v. Haywood, 38 N.W. 
209, 70 Mich. 188. 


[a] Railroad aid.—(1) The terms 
“railway company” and “railroad 
company” are interchangeable, and, 
in proceedings before the board of 
commissioners of a county for an or- 
der directing the levy of a tax voted 
by a township in aid of a railway 
company, the objection that the ap- 
propriation was voted in aid of a rail- 
road company may be met by proof 
that the railway company was enti- 
tled to avail itself of the appropria- 
tion. Davis v. Hert, 90 N.E. 634, 46 
Ind.App. 242. (2) One made a party 
to a proceeding before the board of 
commissioners of a county to procure 
an order directing the levy of a tax 
voted by a township in aid of a rail- 
road need not state his interest in the 
controversy in connection with each 
step thereafter taken as a party, and 
his demurrer in the circuit court on 
appeal from the board of commis- 
sioners is improperly overruled for 
failing to show his status as a tax- 
payer. Davis v. Hert, supra. (3) It 
is not necessary that the action of 
the board of county commissioners 
ordering the levy of a special tax 
voted by a township in aid of a rail- 
road should be taken at the succeed- 
ing June term of the board after the 
election favoring aid; the provision 
in the statute being directory only. 
Davis v. Hert, supra. (4) That the 
certificate of compliance by the com- 
pany with the conditions of the tax 
was not executed in accordance with 
any order of the trustees, made at a 
meeting thereof, has been held not to 
invalidate theytax where the certifi- 
cate has been duly signed. Merrill v. 
Welsher, 50 Iowa 61. 


69. See supra § 220. 
70. Auditor-Gen. v. Sparrow, 74 N. 
W. 881, 116 Mich. 574. 


71. Auditor-Gen. v. McArthur, 49 
NCW). 592,087 Mich. '457. “Harding ive 
Bader, 42 N.W. 942, 75 Mich. 316. 
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power only where the electors have failed to act,’” 
the records of the leyy by the board must show such 
failure.7* A sufficient record in this respect may 
be made by a recital in the resolution of the board 
voting the taxes, that the attention of the elec- 
tors present at the annual meeting was called to 
the matter of voting upon such questions, and that 
they failed, neglected, and refused to vote such sums 
as were necessary.7* A levy in excess of the amount 
voted may be sustained on the presumption that 
the board increased the sum voted.7®> The authority 
of the board to audit accounts is quite distinct from, 
and does not include, the power to levy taxes.*® 


[§ 222] C. By Electors—(1) In General. Where 
authority to make the levy is vested in the annual 
or special town meeting called for the purpose,‘? 
the levy is not made by an ordinance, but by mo- 
tion or resolution at the annual meeting,’® and the 
township clerk then makes a certificate of the amount 
voted and files it with the county clerk."® A tax 
may be rescinded at a meeting duly called before 
any steps have been taken for its collection,®® but 


72. See supra § 220. Dist., 
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33 Me, 239. 
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et i 


an unauthorized levy by officers in the previous year 
cannot be validated by a vote of the town meet- 
ing.8! Further an approval of a tax levy by the 
electors, where not -required and unnecessary, 1s 
without effect.°? 


[§ 223] (2) Warrant and Notice. The warrant 
for the town meeting contains a sufficient state- 
ment of the purpose of the tax if it specifies a vote 
for “town charges,” or “town expenses.”*? The no- 
tice of election must comply with statutory require- 
ments,®* for, if a. meeting held for an election be 


not legally: called, the tax voted is void,®® and if’ 


the statute limits the time within which the notice 
must be given, a notice in advance of the time limited 
is invalid.8* It is not essential, however, to the valid- 
ity of the tax that there should have been a request 
to the clerk to give notice of the meeting.87 No tax 
for any purpose other than that stated in the notice 
of the meeting can be legally voted.®® 


[§ 224] (8) Form of Resolution. It is sufficient 
if the vote states in general terms the purpose and 
object for which the money is raised.8® The rule in 


[b] Insurance of schoolhouse.— 
A notice stating the purpose to be the 


[§§ 991-994 


, 7% Auditor-Gen. v. McArthur, 49 
N.W. 592, 87 Mich. 457; Newaygo 
County Mfg. Co. v. Echtinaw, 45 N.W. 
1010, 81 Mich. 416; Gamble v. Ste- 
vens, 44 N.W. 329, 78 Mich. 302; Hard- 
a0 v. Bader, 42 N.W. 942, 75 Mich. 


74. Weston Lumber Co. v. Munis- 
ing Tp., 82 N.W. 267, 123 Mich. 138. 


75. Silsbee v. Stockle, 7 N.W. 160, 
367, 44 Mich. 561. 


76. State v. Beloit, 21 Wis. 280, 91 
Am.D. 474. 


77. See supra § 220. 


78. Peo. v. Chicago, R. I. & P. Ry. 
Co., 107 N.E. 820, 267 Ill. 90. 


79., “Peo. v.'Chicago, R. 1. & P. Ry: 
Co., supra. See also infra § 227. 


Form of resolution see infra § 224. 
80. Stoddard v. Gilman, 22 Vt. 568. 


oer Banta v. Richards, 42 N.J.Law 
82. Peo. v. Chicago & HE. I. R. Co., 


93 N.E. 761, 248 Ill. 118. See Dooly 
v. Town of Fairmount, 92 S.E. 209, 
146 Ga. 689. 


{a] Payment of bonded indebted- 
ness.—Where the board of auditors 
of a town properly audited an item 
for the payment of bonded indebted- 
ness, and certified the same to the 
town clerk, who certified to the coun- 
ty clerk the amount to be raised by 
taxation for that purpose, the levy of 
the amount was valid, irrespective of 
any action of the town meeting ap- 
proving the levy. Peo. v. Chicago & 
HE. I. R.°Co., 93 N.E. 761, 248 Ill. 118: 


63. Tucker v. Aiken, 7 N.H. 1138; 
Mowry v. Mowry, 37 A. 306, 20 R.I. 


84 Dooly v. Fairmount, 
209, 146 Ga. 689. 


85. Cal.—Peo. v. 
65. 


Ill.—Peo. v. Jackson County, 92 Ill. 


92 S.E. 


Castro, 39 Cal. 


441; Gaddis v. Richland County, 92 
Ill. 119; Williams v. Roberts, 88 Ill. 
11. 


Me.—Haines v. School Dist. No. 6, 
41 Me. 246; Jordan v. School Dist. 
No. 3, 38 Me. 164; Lander v. School 


Mass.—Rideout v. School Dist. No. 
5, 1 Allen 232; Third School Dist. v. 
Atherton, 12 Mete. 105; George v. 
Second School Dist., 6 Metc. 497; 
Reynolds v. New Salem, 6 Metc. 340. 


Mich.—Township Board vy. Hast- 
ings, 52 Mich. 528. 4 


N.H.—Lisbon v. Bath, 21 N.H. 319; 
Nelson v. Pierce, 6 N.H. 194; Cardi- 
gan v. Page, 6 N.H. 182. 


pee ah v. Ft. Edward, 70 N.Y. 


Pa.—Independent School Dist. 
$, 33 Pa. 297. 


Vt.—Greenbanks v. Boutwell, 43 
Vt. 207; Pratt v. Swanton, 15 Vt. 147. 


sont Greenbanks v. Boutwell, 43 Vt. 


[a] Not exceeding twelve days.— 
Where the statute required the no- 
tice of the meeting to be given at 
least seven, and not exceeding twelve, 
days before the meeting, a tax voted 
at a meeting held under a warning 
giving more than twelve days’ notice 
was held invalid. Greenbanks y. 
Boutwell, 48 Vt. 207. 


No. 


on Chandler v. Bradish, 23 Vt. 
ee Ill.— Thatcher v. People, 93 Ill. 
Ky.—Chesapeake, etc., R. Co. v. 


Com., 111 S.W. 334, 129 Ky. 318; Mor- 
rell Refrigerator Car Co. v. Com., 108 
S.W. 926, 128 Ky. 447. 


Sean Prk tee v. Columbia, 75 Me. 
Mass.—Torrey v. Millbury, 21 Pick. 
64; Little v. Merrill, 10 Pick, 543. 


N.J.—State v. Greenleaf, 34 N.J. 
Law 441. 


R.I.—Holt’s Appeal, 5 R.I. 603. 


vVt.—aAllen v. Burlington, 45 Vt. 
202; Wyley v. Wilson, 44 Vt. 404; At- 
wood v. Lincoln, 44 Vt. 332. 


_ [a] Levying a tax.—When a meet- 
ing was warned to see whether the 
town should appropriate money in the 
treasury for an object, it was held 
that the question of laying a tax for 
that purpose could not be considered. 
coe v. Millbury, 21 Pick. (Mass.)} 


levying of a tax for the expenses of 
repairing a schoolhouse, will not war- 
rant an additional tax to pay for the 
insurance of such house. Holt’s Ap- 
peal, 5 R.I. 603. ; 


[ec] Sufficiency of notice—A no- 
tice for a town meeting ‘“‘to raise such 
sums of money as may be necessary 
to defray town charges for the ensu- 
ing year,” is sufficient to authorize 
a vote to raise money for specific gen- 
eral purposes. Westhampton § v. 
Searle, 127 Mass. 502. 


89. Upton v. Kennedy, 36 Mich. 
215; Taft ve ‘Barrett, 58" N-e 447; 
State v. Sickles, 24 N.J.Law 125; 
Blodgett v. Holbrook, 39 Vt. 336; 
Adams v. Hyde, 27 Vt. 221. 


[a] Illustrations.—(1}) A vote to 
raise “all the law allows” is suffi- 
cient, as it can be rendered certain 
by reference to the law. State v. 
Sickles, 24 N.J.Law 125. (2). The 
vote that a tax be raised to pay the 
expense of repairs is sufficient, with- 
out a limitation as to the amount of 
the tax or the rate. Adams v. Hyde, 
27 Vt. 221. (3) A vote “to raise fifty- 
five cents on the dollar of the grand 
list to pay the bounty offered to sol- 
diers,”’ is sufficiently definite. Blodg- 
ett v. Holbrook, 39 Vt. 336. (4) Vot- 
ing “town expenses” held sufficient. 
Warwick, ete., Water Co. v. Carr, 52 
A. 1030, 24 R.I. 226. 


[b] In MIlinois.—(1) The holdings 
in the later cases support the text, 
and a levy for “contingent expenses” 
is considered sufficient. Peo. v. Chi- 
cago & BE. I. R. Co., 94 N.E. 959, 249 
Ill. 549; Peo. v. Cairo, V. & C. Ry. 
Co., 93 N.E. 405, 247 Ill. 360; Peo. v. 
Cairo, Vincennes & Chicago Ry. Co., 
86 NE. 722, 6237. TNs 3122 &-€2)) The 
earlier cases held that a designation 
of a levy for “town purposes” 
insufficient. St. Louis, etce., R. Co. v. 
People, 80 N.E. 303, 225 Ill. 418; Peo. 
v. ‘Chicago, ete., R. Go., 72 N.E.s778) 
213 Il. 225; Cincinnati, etc., R. Co. v. 
People, 72 N.E. 774, 213 111. 197; Cin- 
cinnati, ete., R. Co. v. People, 69 N.E. 
938, 207 Ill. 566; Peo. v. Indiana, ete., 
R..Co., 69 N.E. 575, 206 Ill. 612; Cin- 
cinnati, etc., R. Co. vw. People, 69 N. 
E. 628, 206 Ill. 565; Peo. v. Chicago, 
etc., R. Co., 61 N.E. 1064, 194 Ill. 51. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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some jurisdictions, however, is different,®° but if the 
warrant for holding the meeting states the purposes 
for which the tax is to be levied®! the tax will not 
be invalidated by reason of the fact that the vote 
fails to specify such purposes.°? 


[§ 225] (4) Determination of Result. The man- 
ner of voting, of canvassing and declaring results, 
and the number of votes necessary to carry a propo- 
sition is usually prescribed by statute or ordinance.®? 
Where votes are cast for two different amounts to 
be appropriated for a certain object, but neither by 
itself has a majority of all votes cast, but more for 
than against it, the larger cannot, but the smaller 
may, be held to have ecarried.?4 


[§ 226] (5) Records. It is necessary to the 
validity of a tax that the records of the town meet- 
ing®® at which it was voted shall show affirmatively 
substantial compliance with all statutory require- 
ments.°® Where the records show the adoption of 
a resolution, an affirmative vote of a majority of 
the competent electors will be presumed.®* Under 
some statutes the failure of the record to show the 
number of votes cast for and against a tax does 
not invalidate it in the absence of a demand for 
a statement of such numbers.°® Mere clerical errors 
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may be disregarded®® and defective records may be 
amended by the proper officer! or by order of court 
upon parol or other sufficient evidence.2 Evidence 
to justify amendment of the records must be positive 
and conclusive,® and the testimony of the town clerk 
as to the purpose of the levy is not admissible where 
such purpose was not stated at the meeting.* 


[§ 227] d. Certification and Extension of Tax. 
In some jurisdictions, taxes voted by the town meet- 
ing for purposes within the scope of its powers 
must be certified by the town clerk to the county 
clerk upon whom rests the duty of extending the 
taxes upon the rolls.° Items upon which the electors 
have no power to pass, such as for claims and ecur- 
rent expenses,® must be certified by the town auditors 
to the clerk who in turn certifies them to the county 
authorities.7 Where the estimates for defraying ex- 
penses for the ensuing year are made by township 
boards of directors, these must likewise be filed with 
the county clerk. <A valid levy is a prerequisite 
to the certificate® and the certificate is indispensable 
to the county clerk’s authority to extend the tax.?° 
It is sufficient if the certificate sets out the purpose 
of the tax generally;1! the amount appropriated 
for particular expenses need not be itemized,1? but 


(3) A designation for “town expens- 
es” was also held insufficient. Cin- 
cinnati, ete., R. Co. v. People, 69 N. 
E. 628, 206 Ill. 565. (4) ‘Contingent 
expense,” ‘general expense,” ‘‘con- 
tingent and general funds” held in- 
sufficient. Peo. v. Cleveland, ete., R. 
Co, 783 NE. 111; 231° Til,. 209. 


90. Dooly v. Fairmount, 
209, 146 Ga. 689. 


fa] “Incidental expenses” and “in- 
cidental purposes” are not sufficient. 
Rexroth v. Ames, 26 A. 787, 55 N.J. 
Law 509; Verhule v. Saalmann, 37 N. 
J.law 156. 


[b] “Ways and means” is insuffi- 
ont. Hance vy. Sickles, 24 N.J.Law 


91. See supra § 223. 
92. Mowry v. Mowry, 20 R.I. 74. 
93. See statutory provisions. 


[a] School tax under act provid- 
ing for election to determine its 
validity, approved by over two-thirds 
of qualified voters, held valid. Mc- 
Call y. Freeman, 137 S.E. 397, 163 Ga. 
924. 


94. Woodbridge Tp. v. Keyes, 100 
A. 845, 90 N.J.Law 67. 


95. Cincinnati, etc., R. Co. v. Peo- 
ple, 72 N:B.\774, 213 Ill. 197; Cincin- 
nati, etc., R. Co. v. People, 69 N.E. 
628, 206 Ill. 565. 

96. Indiana, etc., R. Co. v. People, 


66 N.E. 298, 201 Ill. 351; Williams v. 
Mears, 27 N.W. 8638, 61 Mich. 86, 


92 S.E. 


97. Lake Superior Ship Canal R., | 
N.W. 


ete., Co. v. Thompson Tp., 23 
183, 56 Mich. 493. 


98. Garfield Tp. v. A. B. Klise 
Lumber Co., 188 N.W. 459, 219 Mich. 


99. People v. Kankakee & S. W. R. 
Co., 93 N.E. 775, 248 Ill. 113; People 
v. Kankakee & S. R. Co., 93 N.E. 773, 
248 Ill. 114. 


[a] Use of word “preceding,” in 
the record of a town meeting show- 
ing the adoption of a motion that the 
supervisors be allowed a certain sum 
for use for town purposes during the 
preceding year, to be used for the 


purposes stated, was a clerical error, 
which will be disregarded, and does 
not affect the validity of a tax levied 
for the purposes stated, since the 
town meeting only had power to levy 
a tax for the succeeding year; it be- 


| ing permissible to have omitted such 


word altogether, or to have substitut- 


ed the word “succeeding” therefor. 
People v. Kankakee & S. W. R. Co., 
93 N.E. 778, 248 Ill. 114; People v. 


Kankakee & S. W. R. Co., 93 N-E. 775, 
Pack Sali GU By Salles 

1. Chicago, ete., R. Co. v. People, 
56 N.E. 367, 184 Ill. 240. 

2. Cincinnati, etc., R. Co. v. Peo- 
ple, 69 N.E. 628, 206 Ill. 565; Chicago, 
ete., R. Co. v. People, 56 N.E. 367, 


184 Ill. 240. 


[a] Wear of levy may be supplied 
by parol evidence. Vail v. Bentley, 
23 N.J.Law 532. 


8. Illinois Cent. R. Co. v. People, 
72 N.E. 1006, 213 Ill. 174. 


4. Illinois Cent. R. Co. v. People, 
supra. 


5. People v. Chicago, I. & S. R. 
Co., 93 N.E. 769, 248 Ill. 126. 


6. People v. Chicago, I. & S. R. 
Co., supra. D 


7. People v. Chicago, 
Co., supra. 

[a] Effect of auditors’ certificate. 
—The certificate contemplated by the 
statute requiring the board of town 
auditors to make a certificate signed 
by a majority of the board specifying 
the nature of the claim, and to cause 
it to be delivered to the town clerk, is 
the basis for the town clerk’s certifi- 
cate to the county clerk, upon which 
the tax levied for payment of the 
claim is extended, and neither the 
fact that the town clerk’s record did 
not show the action of the board of 
town auditors in allowing the claim, 
or that it showed that the board 
recommended that the money _re- 
quired to pay the claim be raised at 
the next annual town meeting, would 
overcome the certificate of the board 
of town auditors delivered to the 
town clerk showing the allowance of 
the claim. People v. Chicago, Il. & S. 
R. Co, 93 N.E. 769, 248 Ill. 126. 


IB Riea ish dR 


tals”), C2) 


8. St. Louis & S. F. R. Co. v. Tate, 
130 P. 941, 35 Okl. 563. 


[a] Correctness of report.—On_an 
appeal from the report of township 
auditors reporting an indebtedness to 
the township of $112.81, which appeal 
is taken by a taxpayer who avers 
that they should have found a bal- 
ance due of $1,781.37, the treasurer 
can be allowed credit for uncollectible 
taxes omitted by the auditors, and 
the treasurer should be surcharged 
with the amount of the commission 
allowed upon them. In re Walker’s 
Appeal, 44 Pa.Super. 145. 


9. People v. Missouri Pac. R. Co., 
163 N.E. 348, 382 Ill. 53. 


10. People v. Missouri Pac. R. Co., 
supra. 


11. See cases infra this note. 


fa] In Miinois.—(1) People v. 
Chicago & HE. I. R. Co., 94 N.E. 959, 
249 Ill. 549; People v. Cairo, Vincen- 
nes & Chicago Ry. Co., 98 N.E. 405, 
247 Ill. 360; People v. Cairo, ete, R. 
€o., 86. NB. 72%,2237 Tl, 3£2,2306e Gn 
which it is said: ‘We are not re- 
ferred to any provision of the law 
which requires that the amounts of 
taxes raised for town purposes shall 
be stated separately. When con- 
tingent expenses necessarily incurred 
for the use and benefit of the town 
are deemed town charges, it is cer- 
tainly not improper for the town 
meeting to levy a tax for inciden- 
The earlier cases held 
that a designation of ‘town pur- 
poses” was insufficient. People v. 
Cleveland, ete; (RiCoy S39N: Eva, 
231 Ill. 209; People v. Chicago, etce., 
Re Core) 138 NE e315, 2 eS OF 
Illinois Cent. R. Co. v. People, 72 N. 
BH. 1006, 213 111.174. (8) ‘Town ex- 
penses” held insufficient designation. 
Cleveland, ete., R. Co. v. People, 69 
N.E. 89, 205 Ill. 582. (4) Where a 
levy for “contingent expenses” of a 
town is certified by the town clerk to 
the county clerk, and the nature of 
the expenses is not specified, the levy 
is illegal. People v. Chicago, B. & 
Q. R. Co., 938 N.E. 410, 248 Ill. 81. 


12. People v. Chicago, B. & Q. R. 
Co., 118 N.E. 439, 282 Ill. 206; People 
vi Atchison) T:- &'S.'ED Ry. :Co;,. 24 
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may be in a lump sum.1? That the number of mills 
required is certified instead of the specific sums nec- 
essary does not invalidate the certificate.** 
over, the certificate need not set out the proceedings 
in the town meeting or before the auditors, nor need 
it recite that the items have been audited and ap- 
proved.1®> The certificate may sufficiently specify the 
purposes of the tax by reference to the records of 
the town meeting and to the certificate of the audi- 


tors.1§ 


Certificate may be amended as to the date,** and 
to make it conform to the facts as to audit and al- 


lowance by the town auditors.*® 


[§ 228] 4. Persons and Property Liable.’® 
taxing power of a township cannot be extended so 
as to embrace a personal tax against a nonresident.?° 
All property, not exempt by law,*! within town or 
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More- 
ture?> although 


The 


fied.?3 


township limits is subject to assessment for common 


N.E. 587, 276 Ill. 208; People v. Cairo, 
Wieea Gs ky. Cot 07 NBL 709, 266 
T1557; Union! Pac; -R. 'Co.. v.. Me- 
Lean, 139 N.W. 679, 92 Neb. 813. 


13. People v. Jackson, 112 N.E. 
344, 272 Ill. 494. 


14. Union Pac. R. Co. v. McLean, 
139. N.W. 679, 92 Neb. 813. 


15.° People v. Chicago & H. I. R. 
Co., 93 N.E. 761, 248 Ill. 118. 


16. People v. Cairo, V. & C. R. Co., 
100 N.E. 241, 256 Ill. 286. 


17. People v. Chicago, T. H. & S. 
BOR ys. (Coy 147 N.Bi 459, 317 T1535 
People v. Wabash Ry. Co., 147 N.E. 
455, 316 Ill. 4038. 


18. People v. Chicago, I. & S. R. 
Co., 93 N.E. 769, 248 Ill. 126. 


19. Compare Municipal 
tions §§ 4317-4368. 


20. Independence Tp. v. Dodds, 34 
Pa.Co. 461. 


[a] Liability of nonresidents.— 
Where a statute provided that ‘elec- 
tors living in other organized places, 
may furnish lists of their polls and 
estates to the assessors of any ad- 
jacent town, on or before the first day 
of each April, and said assessors shall 
assess state and county taxes upon 
all such persons, and they shall be 
collected in the same manner and by 
the same officers, as if such electors 
were inhabitants of such town; and 
such electors so presenting their polls 
and estates may vate in such town in 
all elections for governor, senators, 
representatives and county officers” 
did not make such electors liable to 
be assessed for a town tax. Sargent 
v. Inhabitants of Milo, 38 A. 341, 90 
Me, 374. : 


21. See cases infra this note and 
note 22, 


- enone generally see Taxation 
® 365. 


[a] “Property” (1) as used in an 
act fixing a lighting rate on the 
owners and occupiers of houses, 
buildings, and property other than 
land, means property of the same sort 
as houses and buildings, and does not 
include water pipes under the sur- 
face of the soil. Reg. v. Southwark 
& V. Water Co., 6 E.&B. 1008, 1013, 
88 H.C.L. 1008, 119 Reprint 1139. (2) 
The word “property,” in statute re- 
lating to taxation for borough pur- 
poses, refers to property subject to 
manual occupation, and does not in- 
clude stock in a corporation. Mif- 


Corpora- 


For later cases, developments and changes in the law see Annotations, same title and section numb 


flintown v. Jacobs, 69 Pa. 151, 153. 


22. Tilford v. Douglass, 41 Ind. 
580; Mowry v. Mowry, 37 A. 306, 20 
RA Daa 


Property of, a railroad com- 
pany is equally liable with other 
property in the township to a tax in 
aid of a competing railroad. Pitts- 
burgh, ete., R. Co. v. Harden, 37 N.E. 
324, 137 Ind. 486. 


23. Inhabitants of Brownville v. 
U. S. Pegwood & Shank Co., 123 A. 
170, 123 Me. 379; Thorndike v. Cam- 
den, 19 A. 95, 82 Me. 39, 7 L.R.A. 463. 


24. Inhabitants of Brownville v. 
U. S. Pegwood & Shank Co., 123 A. 
170, 123 Me. 379; Brewer Brick Co. v. 
Inhabitants of Brewer, 62 Me. 62, 16 
Am.R. 395; Piper v. Town of Mere- 
gi 139 A. 294, 83 N.H. 107, 55 A.L.R. 


25. Brewer Brick Co. v. Inhabit- 
aes of Brewer, 62 Me. 62, 16 Am.R. 
395. 


26. Inhabitants of Brownville v. 
U. S. Pegwood & Shank Co., 123 A. 
170, 123 Me. 379; Maine Water Co. v. 
City of Waterville, 45 A. 830, 93 Me. 
595, 49 L.R.A. 294, 


27. Capen v. Glover, 4 Mass. 305; 
Town of Keene v. Town of Roxbury, 
126 A. 7, 81 IN. 332) 


28. Scott v. Hansheer, 94 Ind. 1; 
Tilford v. Douglass, 41 Ind. 580; 
Jackson Tp. v. Wood, 40 P. 897, 55 
Kan. 628. 


29. Kerlin v. Reynolds, 36 N.H. 
693, 41 N.B. 827, 142 Ind. 460; Inger- 
soll v. Spang, 147 N.W. 439, 125 Minn. 


452; Hale v. Butler, 1 Lack.Leg.N. 
(Pa.) 5. 
30. Kerlin vy. Reynolds, 36 N.E. 


693, 41 N.E. 827, 142 Ind. 460; 
v. Hansheer, 94 Ind. 1. 


81. Compare Counties § 351; Mu- 
nicipal Corporations §§ 4369-4433. 


32. Jones v. Town of Lake View, 
38 N.E. 688, 151 Ill. 663 [foll Hundley 
v. Lincoln Park Com’rs, 67 Ill. 559]; 
Hoboken Land, ete., Co. v. Marvin, 17 
A. 158, 51 N.J.Law 285; Murphy v. 
Montgomery County Com'rs, 20 Pa. 
Dist. 863; Burdick v. Anderson, 125 
A. 274, 46 R.I. 180. 


[a] Supervisor and assessor of a 
town are its “corporate authorities,” 
within the meaning of the article of 
the constitution authorizing special 
assessments to be made by such au- 
thorities. Jones v. Town of Lake 
View, 38 N.E. 688, 691, 151 Ill, 663 


Scott 


where made a matter of contract.”® 
however, may grant exemptions, either in express 
terms or by omitting certain property from the eata- 
logue of taxable estate.?7 : 
ship has been erected into an incorporated city the 
property within the city may,?® or may not,”° be 
subject to assessment for township purposes, the 
usual test being whether or not there is a common 
interest in theypurpose for which the tax is levied.?° 


[§ 229] 5. Assessment.*? 
taxes must be made by the persons authorized by 
statute or constitutional provision?? and duly quali- 
Assessors are public officers whose duties** 


charges.22. It is beyond the power of a town to 
abate a tax?? or exempt land from taxation** nor 
can such power be conferred upon it by the legisla- 


exemptions have been held valid 
The legislature, 


Where part of a town- 


Assessments for town 


[foll Hundley v. Lincoln Park Com’rs, 
(ip fies GBs 


[b] County treasurer held not au- 
thorized to collect taxes in town- 
ships of the first class. Murphy v. 
Montgomery County Comrs., 20 Pa. 
Dist. 868. 


[ec] Fire districts.—In view of the 
statute establishing a universal tax 
rate to be borne by intangible person- 
al property, and repealing prior in- 
consistent laws, a fire district may 
not levy a valid assessment on in- 
tangible personalty. Burdick y. An- 
derson, 125 A. 274, 46 R.I. 130. 


[d] “Disinterested freeholders,” 
as used in the statute providing for 
the appointment of seven disinterest- 
ed freeholders whenever the burgesses 
and town council shall open or widen 
a street, which viewers shall assess 
and allow to all persons injured there- 
by such damages as they should have 
sustained, cannot be construed to in- 
clude property owners whose lands 
abutted on the street to be improved, 
for they were directly interested in 
the assessment. In re Burgess and 
Town Council of Borough of Big Run, 
20 A. 711, 187 Pa. 590, 594. 


33. People vy. Pearson, 
644, 314 Ill. 392. 


[a] Oath.—Where respondent who 
was elected to office of town assessor 
did not take or file the constitutional 
oath of office within the time pre- 
scribed by Township Organization 
Act, but: did take and file the oath 
required by Revenue Act before en- 
tering on his official duties, and be- 
fore any action had been taken to de- 
clare office vacant, held that respond- 
ent thereby perfected title to the of- 
fice. People v. Pearson, 145 N.B. 644 
314 Ill. 392, £ 


[b] Term of Office.—Statute 
changing term of assessor’s office 
from one to two years, held to repeal 
that part of prior revenue act pro- 
viding for one-year term, but not to 
repeal provision in § 24-for beginning 
term on 1st day of January following 
election. People v. Pearson, 145 N. 
EH. 644, 314 Ill. 392. 


34. Cox v. Segee, 92 N.E. 620 
Mass. 380. Bess 


[a] Duties imposed by town laws. 
—Statute authorizing towns to make 
by-laws for the direction and manage- 
ment of their “prudential affairs,” 
does not authorize a town to adopt a 
by-law requiring the assessors there- 
of to keep .a record of abatements of 


145 N.E. 


er, 


oe 


~s -” eH, 


~~ a ee ee ee 
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and compensation®® are fixed by statute and who 
are not subject to the control of the town.?é 
The assessment must be made at the time fixed,?7 
and in the manner and mode prescribed by stat- 
ute,** as to the persons and property assessed,?? 
basis of valuation,*® and form‘! to sustain assess- 
ments for town taxes, although a substantial com- 
pliance with the statute has been held to be suffi- 
cient.*? Irregularity in assessment proceedings may 
be cured by statute,*® or by proceedings under the 
statute,** brought within the time allowed.4® Where 
a tax has been voted to continue from year to year, 
assessment for it may be made annually without fur- 
ther vote,*® and an assessment will be presumed to be 
valid until the contrary is shown;** but an officer 
is under no obligation to include an assessment for 
a tax not legally voted,*® and even long continued 
usage will not validate an assessment list illegally 
made out.*® Where taxes have been properly voted 
at a town meeting, a failure of the town board to 
direct their levy will not invalidate the action of the 
assessor in spreading them upon his roll.°° 


' TOWNS 


[63 C.J.] 208 


[§ 230] 6. Payment, Collection and Enforcement? 
—a. In General. The manner and mode prescribed 
for the collection of taxes must be complied with,®? 
although a substantial compliance has been held 
to be sufficient.° Cash only may be accepted ix 
payment of taxes,®°* and if the collector surrenders 
the receipt in exchange for anything else, he becomes 
personally liable for the payment of the tax.®® Coun- 
ty commissioners have no inherent power to suspend 
the collection of a township tax duly levied and 
placed on the tax duplicate;** but under a statute 
giving the selectmen general supervision of the con- 
cerns of the town®’ they may not only suspend col- 
lection of an illegal tax, but may bind the town by 
a promise to repay.°® A township treasurer may 
assume, in the absence of notice to the contrary, 
that the township commissioners are acting within 
the scope of their authority when they exonerate 
the treasurer from the collection of some of the 
amounts entered in the duplicate.®® 


[§ 231] b. Qualification and Authority of Collec- 
tor. Under some statutes the collector of town taxes 


taxes, and annually to make a report 
of the valuation of the property of 
the town and the rate of taxation, 
ete., since the assessors are public 
officers, whose duties are defined by 
statute, which does not require the 
performance of duties sovght to be 
imposed by the by-law, and since the 
term ‘prudential affairs’? embraces 
subjects affecting the accommodation 
and convenience of the inhabitants 
placed under the jurisdiction of towns 
by statute and usage. Cox v. Segee, 
92 N.E. 620, 206 Mass. 380. 


35. Wilson v. Bleloch, 109 N.Y.S. 
340, 125 App.Div. 191 [aff 89 N.E. 1115, 
£95 NUY. 592]. 


[a] Additional compensation.— 
Assessors can charge nothing except 
the per diem compensation which 
may be allowed them by statute for 
each day devoted to the service of 
the town and are not entitled to an 
additional compensation for the same 
days, for the making up of a list of 
jurors in conjunction with the super- 
visor and town clerk. Wilson v. 
Bleloch, 89 N.E. 1115, 195 N.Y. 592. 


86. Inhabitants of Brownville v. 
U. S. Pegwood & Shank Co., 123 A. 
170, 123 Me. 379. 


37. Pendleton v. Briggs, 92 A. 
1024, 37 RYI. 352 [reh den 93 A. 794, 
Sik. beat Gl he 


[a] Vote fixing time.—A vote of a 
town in May that a _ specified tax 
should be assessed on the inhabitants 
and ratable property on or about 
October ist following held to suffi- 
ciently fix the time for the valuation 
of the property for taxation. Pendle- 
ton v. Briggs, 92 A. 1024, 37 R.I. 352 
[reh den 93 A. 794, 87 R.I. 471]. 


38. Woodlawn v. Cain, 33 So. 149, 
135 Ala. 369; Auditor Gen. v. Mac- 
Arthur, 49 N.W. 592, 87 Mich. 457; 
Mills v. Richland Tp., 40 N.W. 183, 
72 Mich. 100; Lisbon v. Bath, 21 N.H. 
319; Enyart v. Hanover Tp., 25 Ohio 
St. 618. 

39. Sargent v. Milo, 38 A. 341, 90 
Me. 374. 

40. St. Louis, etc., R. Co. v. Peo- 


le, 80 N.E. 308, 225 Ill. 418; Deer- 
field Tp. v. Harper, 74 _N.W. 207, 115 


Mich. 678; Warne v. Johnson, 30 N. 
J.Law 452; Alger v. Curry, 38 Vt. 
382. 


41. Tillotson v. Webber, 55 N.W. 
837, 96 Mich. 144. ’ 


42. U.S.—Griggs v. St. Croix 


County, 27 F. 333. 


Ind.—Goddard v. Stockman, 74 Ind. 
400; Faris v. Reynolds, 70 Ind. 359; 
Scott v. Hansheer, 49 Ind. 1; Davis 
v. Hert, 90 N.E. 634, 46 Ind.App. 242; 
Duncan v. Cox, 82 N.E. 125, 41 Ind. 
App. 61; De Maree vy. Bridges, 65 N. 
E. 601, 30 Ind.App. 131. 


Iowa.—Chicago, ete., R. Co. v. Shea, 
25 N.W. 901, 67 Iowa 728. 


aerate” v. Milibury, 21 Pick. 


N.H.—Taft v. Barrett, 58 N.H. 447; 


Gordon v. Norris, 29 N.H. 198; Scam- 
mon v. Scammon, 28 N.H. 419. 
R.I.—Franklin v. Warwick, etce., 


Water Co., 55 A. 934, 25 R.I. 384; War- 
wick, etc., Water Co. v. Carr, 52 A. 
1030, 24 R.I. 226; Mowry v. Mowry, 
87 A. 306, 20 R.I. 74. 


43. Millikin v. Bloomington, 49 
Ind. 62. 


44. Town of Leesburg v. Loudoun 
Nat. Bank, 126 S.E. 196, 141 Va. 244. 


[a] Question as to jurisdiction to 
correct assessment of taxes, under 
the statute. may be raised for first 
time on appeal. Town of Leesburg v. 
Loudoun Nat. Bank, 126 S.H. 196, 141 
Va. 244. 


45. Bown of Leesburg v. Loudoun 
Nat. Bank, supra. 


[a] Two-year limit.—In proceed- 
ing to correct tax assessment, under 
statute court has no jurisdiction more 
than two years thereafter, as statute 
creating right expressly limits its 
duration, making special pleading 
thereof unnecessary as the right ex- 
pires with the remedy. Town of 
Leesburg v. Loudoun Nat. Bank, 126 
S.E. 196, 141 Va. 244. 


46. People vy. Illinois Cent. R. Co., 
88 N.E. 985, 240 Ill. 426. 


[a] Certification of rates.—Under 
statute providing that when fifty 
legal voters of an incorporated village 
or township shall petition the clerk 
for the levy of an annual tax for a 
free public library, specifying the 
rate of taxation, not to exceed two 
mills on the dollar, such clerk shall 
in the next notice of the required an- 
nual election or for a special election 
called for that purpose give notice 
that every elector may vote for or 
against a tax for a free public library, 
specifying the rate, and, if the ma- 
jority of the votes cast shall be for 
the tax, the tax shall be levied and 
collected as other taxes, ‘providing 


that such tax shall cease in case the 
legal voters of any such town, village, 
or township shall so determine by a 
majority vote, at any annual election 
held therein,” when a library tax is 
voted, the town clerk is authorized 
to certify annually thereafter such 
rates to the county clerk for extension 
and collection without further action 
of the voters. People v. Illinois Cent. 
R. Co., 88 N.E. 985, 240 Ill. 426. 


47. Gordon v. Norris, 29 N.H. 198. 


48. Goodrich v. Compound School 
Dist. No. 5, 2 Wis. 102. 


49. Middletown v. Berlin, 18 Conn. 
189. 


eee Upton v. Kennedy, 36 Mich. 


51. Compare Counties § 352; Mu- 
nicipal Corporations §§ 4442-4449. 


52. Woodlawn v. Cain, 33 So. 149, 
135 Ala. 369; Auditor-Gen. v. Mac- 
Arthur, 49 N.W. 592, 87 Mich. 457; 
Mills v. Richland Tp., 40 N.W. 183, 72 
Mich. 100; Lisbon vy. Bath, 21 N.H. 
ry Detail v. Hanover Tp., 25 Ohio 

Tye c 


53. U.S.—Griggs v. St. 
County, 27 F. 333. 


Ind.—Goddard v. Stockman, 74 Ind. 
400; Faris v. Reynolds, 70 Ind. 359; 
Scott v. Hansheer, 49 Ind. 1; Davis 
v. Hert, 90 N.E. 634, 46 Ind.App. 242; 
Duncan v. Cox, 82 N.E. 125, .41 Ind. 
App. 61; De Maree v. Bridges, 65 N. 
E. 601, 30 Ind.App. 131. 


Iowa.—Chicago, ete, R. Co v. 

Shea, 25 N.W. 901, 67 Iowa 728. 

We ek (a es vy. Millbury, 21 Pick. 
N.H.—Taft v. Barrett, 58 N.H. 447. 
R.I.—Mowry v. Mowry, 87 A. 306, 

20 R.I. 74. 


aoe Sawyer v. Springfield, 40 Vt. 
55. Sawyer v. Springfield, supra. 
[a] Rights acquired by collector. 
—Where the collector surrenders the 
receipt in exchange for a town order, 
he assumes the tax and acquires title 
to the order and may transfer it. 
Sawyer v. Springfield, 40 Vt. 305. 


56. State v. Laughlin, 101 Ind. 29. 
57. See statutory provisions. 


58. Miles v. Albany, 7 A. 601, 59 
Geog 


59. In re.Walker’s Appeal, 44 Pa, 
Super. 145. 
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derives his authority directly from the statutes,°° 
while under other statutes he derives his authority 
from actions of the town meeting and town board, 
and is subject to the general direction of the board.** 
Where there is no township organization the county 
court may be the agency of townships for the collec- 
tion of a township tax for specified purpose 
salary and emoluments attach to the office of collector 
and not to the individual discharging the duties of 


that office.®? 


Bond. The collector may be required to give 
bond®4 upon which he may be held liable.*° 


[§ 232] ¢. Actions To Enforce Collection.°® 
statute may provide that errors not affecting the 
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date the tax,*’? nor prevent recovery thereof.°& A 
tax lien is not lost by failure to file it in the court 
of common pleas within the period of limitations 
if it has, within that period, been filed as a claim in 
a proceeding for the appointment of receivers for 
Suit to enforce the collection of a 
township tax may be brought only by the officials 
designated by statute,7° and not until all the steps 
required by statute have been taken.*+ 


A declara- 


tion against a delinquent is sufficient which by fair 


and reasonable 


The 


substantial justice of the tax itself will not invali- 


60. See statutory provisions. 


[a] In Pennsylvania (1) the 
treasurer appointed by the township 
supervisors, under act of July 22, 
1913 (P. L. p 915), cannot collect tax- 
es for village fire hydrants, being au- 
thorized to collect no taxes other than 
road taxes. Burns v. White, 24 Pa. 
Dist. 39. (2) The act of May 28, 
1907 (P. L. p 278) having abolished 
the office of township tax collector in 
townships of the first class, thereby 
repealed the act of April 15, 1863 (P. 
L. p 492) relating to Coal township, 
and it became the duty of the town- 
ship treasurer to collect the poor 
taxes. Dane v. Coal Tp. Poor Direc- 
tors, 19 Pa.Dist. 9§3. (3) See West 
Caln Tp. v. Gibbs, 4 Pa.Dist. 149 (con- 
struing the act of 1834 which points 
out two methods of collecting town- 
ship taxes, one by the supervisors, 
and the other by a collector appoint- 
ed by them). 


61. Miles v. Albany, 7 A. 601, 59 
Vite 79. 


[a] Collector cannot inquire into 
the precedent steps in levying the tax 
when he has a warrant from an au- 
thority having power to issue it. 
Cunningham y. Mitchell, 67 Pa. 78. 


[b] Payments by collector may 
also be under direction of the board. 
Lamb vy. Anderson, 3 N.W. 416, 6 N. 
W. 268, 54 Iowa 190. 


[c] For publication of sales in 
newspaper without authority, the col- 
lector alone is liable. Millet v. Stone- 
ham, 26 Me. 78. 


62. Wilson v. Washington County, 
(Mo.) 247 S.W, 185. 


[a] Payment of highway bonds.— 
Under the constitution lodging the 
authority to levy and collect a special 
tax for road and bridge purposes in 
the county court in the several coun- 
ties of the state not under township 
organization, where there is no town- 
ship organization, the county court is 
the agency of townships for the col- 
lection of a township tax for the pay- 
ment of township highway bonds. 
Wilson v. Washington County, (Mo.) 
247 S.W. 185. 


63. Johnson v. Abington 
School Dist., 95 Pa.Super. 561. 


64. Inhabitants of Newport v. 
Bennett, 75 A. 50, 105 Me. 547. 


[a] Sufficiency of bond.—(1) At 
the annual town meeting in 1906 
plaintiff town voted that the collector 
of taxes should settle in full with the 
town on February 1, 1907, whereupon 
defendant tax collector and his sure- 
ties on May 7, 1906, executed a bond, 
reciting that if the collector should 
perform all his duties, and collect all 


Dp; 


the taxes, and settle in full with the 
town on or before February 1, 1907, 
the obligation should be void. Held 
a voluntary contract on the part of 
defendants with the town, founded on 
a sufficient consideration, and intend- 
ed to serve a lawful purpose. In- 
habitants of Newport v. Bennett, 75 
A. 50, 105 Me. 547. (2) A bond given 
by a collector of town taxes to a 
town, conditioned upon his settlement 
in full with the town for the taxes 
collected on or before a certain date, 
is agood common-law bond. Inhabit- 
ants of Newport vy. Bennett, supra. 


65. Inhabitants of Newport v. Ben- 
nett, supra; Township of Franklin v. 
Crane, 85 A. 408, 80 N.J.Hq. 509, 43 
L.RLA.IN.S, 604; Commonwealth v. 
Perrego, 40 Pa.Super. 320. 


[a] Liability of surety.—Where 
the court of quarter sessions makes 
an order authorizing and directing 
the supervisors of a township to levy 
a special tax, and also orders in ac- 
cordance with statute and a rule of 
court, that the tax collector of the 
township shall enter a special bond 
conditioned for the faithful collection 
and paying over of such special tax, 
and the tax collector of the township, 
without entering a special bond and 
without the supervisors levying a tax, 
collects the special tax, and fails to 
pay it over, the surety on the general 
bond is not liable for the failure of 
the collector to account for the pro- 
ceeds of the special tax which he had 
collected, in the absence of any agree- 
ment or undertaking on the part of 
such surety as to liability for such 
loss. Commonwealth vy. Perrego, 40 
Pa.Super. 320. 


[b] Nature of remedies.—The 
township records show how much 
money comes into a tax collector’s 
hands, and, while the moneys illegal- 
ly disbursed may be unknown, he 
does not cease to owe them to the 
township, and the proper remedies 
against him are at law. Township of 
Franklin v. Crane, 85 A. 408, 80 N.J. 
Eq. 509, 48 L.R.A.N.S. 604. 


66. Compare Municipal Corpora- 
tions §§ 4463-4508. 


67. Chicago, etc., R. Co. v. People, 
50 N.E. 1057, 174 Ill. 80. 


68. Inhabitants of Brownville vy. 
U. S. Pegwood & Shank Co., 123 A. 
170, 123 Me 379. 2 


[a] Misappropriation.— That a 
town deficit was caused by misappro- 
priation of funds is not a defense 
against a tax to repair such waste. 
Menasha Woodenware Co, v. Town of 
Winter, 150 N.W. 526, 159 Wis. 437. 


69. McCormick v. Puritan Coal 
Mining Co., 28 F.(2d) 3381 [cert den 


cause of action.7?. 
specific?? and must relate to the property involved.‘* 
Objections are subject to amendment,’*® but objec- 
tions different in character from those already filed 


construction shows a substantial 
Objections to the tax must be 


Puritan Coal Mining Co. v. McCor- 
mick, 49 S.Ct. 176, 278 U.S. 651, 73: Zi. 
Ed. 562]. 


70. Decatur Tp. v. Copley, 95 N.W. 
545, 133 Mich. 546; Bangor Tp. v. 
Smith Transp. Co., 71 N.W. 1438, 112 
Mich. 601. 


[a] Treasurer.—Under a _ statute 
authorizing the township treasurer 
to make collection of personal taxes 
by suit if necessary, during the period 
the treasurer is empowered to col- 
lect taxes, his authority to bring suit 
for the collection of such taxes is ex- 
clusive, and suit cannot during that 
time be brought by the supervisor of 
the township for the collection of a 
tax, included in the treasurer’s war- 
rant. Decatur Tp. v. Copley, 95 N.W. 
545, 133 Mich. 546. 


[b] Supervisor.—Under the stat- 
ute making the supervisor the agent 
of the township for bringing suits, 
and the statute providing that taxes 
on personalty shall become at once a 
debt to the township from the per- 
sons to whom they are assessed, a 
township can, in a suit authorized by 
its supervisor, collect a tax due which 
the town treasurer has failed to col- 
lect. Bangor Tp. v. Smith Transp. 
Co., 71 N.W. 148, 112 Mich. 601. : 


71. Chicago, etc., R. Co. v. People, 
60 N.E. 69, 190 Dll. 20; Peoria, ete; 
RCo. Vv. People, LNBs, dite a 4eerie 
483; Bangor Tp. v. Smith Transp. Co., 
64 N.W. 28, 106 Mich. 223. 


72. Kettelle v. Warwick, etc., Wa- 
ter Co., 53 A. 631, 24 R.I. 485. 


73. Peo. v. Chicago, B. & Q. R. Co., 
118 N.E. 439, 282 Ill. 206. 


[a] Sufficiency of objections.—(1) 
Objection that town taxes were ex- 
tended from certificate of board of 
town auditors was sufficiently specific, 
such board having no power to cer- 
tify the levy. Peo. v. Chicago, B. & 
Q. R. Co., 118 N.E. 439, 282 Til. 206. 
(2) Objections because electors voted 
tax for town purposes in a lump sum 
held sufficient. Peo. v. Chicago, B. & 
Q. R. Co., supra. 


74. Peo. v. Illinois Cent. R. Co. 
108 N.E. 706, 267 Ill. 469. 4 


[a] Double taxation.—A railroad 
company cannot object to a park 
maintenance tax levied by a township 
board of park commissioners on the 
ground that a city within the town- 
ship had also levied a park tax, where 
there was no showing that any of its 
property was located in the city. 
Peo. v. Illinois Cent. R. Co., 108 N.E. 
706, 267 Ill. 469. 


75. Peo, v. Chicago, B. & 


118 N.E. 439, 282 Ill. 206. hye: 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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may not be made after long delay,7® nor ean a new 
objection be raised on appeal from a judgment of 
the county court sustaining other objections to the 
tax."7 Defendant may ask upon what authority the 
town elerk called the meeting at which the tax was 
voted where the warrant contains no recital there- 

of.78 There is a general presumption in favor of the 
validity of a township tax,’® and in a suit to collect 
taxes for the payment of bonds it will be presumed 
that the bonds are valid,8® but not so as to one fail- 
ing to aver a verified statement by the town treas- 
urer.*? Evidence tending to sustain sufficient ob- 
jections to the tax is admissible,’* but must be per- 
tinent to the objection made.’ <A defective certifi- 
eate may be amended on trial by the clerk so as to 
conform to the town record, if introduced in evi- 
dence,** but not otherwise.8> A judgment for town 
taxes against railroad property ean properly run 
only against the property located within the town 
for which the taxes are levied.®* 


[§ 233] d. Wrongful Collection and Refunding’* 
—(1) Liability for Wrongful Collection. Since the 
town is not liable for the acts of mere trespassers, ®8 
it is not liable for the arrest of a taxpayer for 
nonpayment of a tax which has in fact been paid,®® 
nor is the town under any obligation to indemnify 
an officer for damages recovered from him by rea- 
son of a void assessment.°° The selectmen®! or other 
officers®? making the assessment and collection are 
personally liable for illegal acts done by them or 
under their authority, in an action in assumpsit if 
the tax has been paid,®* and in trespass if prop- 
erty has been levied on and sold for the tax.94 They 
are not liable for mistakes of officers over whom they 
have no control, such as assessors,®® and collectors 
of road taxes.°® Nor are they liable in trespass if 
the tax is valid and the only error is in not allow- 
‘ing a eredit.®7 


76. Peo. v. Chicago, B. & Q. R. 


-Co., Supra. 90. 
77. Peo. v. Illinois Cent. R. Co.,|H. 189. 

108 N.E. 706, 267 Ill. 469. 91. 
78. Cole v. Warwick & Coventry | 134. 
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89. Liberty v. Hurd, 74 Me. 101. 
Wadsworth v. Henniker, 35 N. 


Chase v. Sparkhawk, 22 N.H. 
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[§ 234] (2) Refund of Taxes Paid. Town taxes 
illegally assessed or collected, the proceeds of which 
have been paid into the treasury, may be recovered 
by the taxpayer,°® in an action in assumpsit against 
the town,®® unless the money has been received by 
officials beyond the scope of their jurisdiction.1°? 
However, this rule does not apply in cases of mere 
irregularity or informality in the assessment or col- 
lection of the taxes;1°! nor can state or county tax- 
es be recovered from the town,! even though the town 
officers are designated by law to collect such taxes.? 
Where taxes are wrongfully levied by the county for 
the benefit of a township, the township and not the 
county is lable therefor. A township cannot re- 
cover taxes on lands within its own boundaries which 
have not been assessed by it, but have been assessed 
and collected by another township.* Taxes collect- 
ed in one township cannot be applied by county au-_ 
thorities to refund taxes illegally collected in an- 
other.® 


[§ 235] (8) Actions. The town is not liable in 
assumpsit for taxes paid if the proceeds were not 
in its possession at the commencement of the action ;°® 
nor is it liable for the proceeds of property sold for 
taxes if title did not pass by the sale.7 Action must 
be brought within the time prescribed. Since the 
validity of a tax will be presumed, the burden of 
establishing its invalidity rests on the plaintiff.® 
Evidence may be introduced of all matters tend- 
ing to show the legality of the tax,1° but evidence 
of invalidity for reasons not assigned in the protest 
will be rejected.11 The measure of damages is the 
full value of the property sold, without deduction for 
a portion of the tax that was legal.+? 


[§ 236] 7. Disposition of Proceeds—a. In General. 
Taxes are to be expended by the town under whose 
authority they were raised.t1? When collected, their 


Burlington, 28 Vt. 
Braintree, 24 Vt. 414. 


2. Anderson v. Hill, 54 Mich. 477. 


3. Lennemann v. Harlan County, 
194 N.W. 814, 110 Neb. 742. 


193;> Spear. 


“Water Co., 87 A. 307, 35 R.I. 511. 92. Bristol Mfg. Co. v. Gridley, 28} 4 Shrewsbury Tp. v. Laporte Tp., 
79. Chicago, etc., R. Co. v. People,| Conn. 201, 606; Peo. v. Chenango|/6 Pa.Dist. 457: 

‘50 N.E. 1057, 174 Ill. 80. County, 11 N.Y. 563. 5. Des Moines, ete., R, Co. v. Low- 
80. State v. Hannibal, etc., R. Co., 93. Liberty v. Hurd, 74 Me. 101. ry, 1 N.W. 782, 51 Iowa 486. 


21 S.W. 14, 113 Mo. 297. 
81. Bangor Tp. v. Smith Transp. 
Bee 64 N.W. 28, 106 Mich. 223. 
Peo. v. Chicago, B. & Q. R. Co., 
118 ANE. 439, 282 Ill. 206. 
83. Peo. v. Chicago, B. & Q. R. Co., 
supra. 


[a] Objection limited.—Where ob- 
jections to a tax are limited to cer- 


134; 
Y. 56 


97. 


98. 
6 Pa.Dist. 457. 


94 Chase v. Sparhawk, 22 
Peo. v. Chenango County, 11 N. 
3. 


95. Phelps v. Thurston, 47 Conn. 
re 


96. Bishop v. Cone, 3 N.H. 513. 
Perley v. Parker, 20 N.H. 263. 


Shrewsbury Tp. v. Laporte Tp., 
See Vermont Central 9. 


N.H. 6. 


7 Noyes v. Haverhill, 
(Mass.) 338. 


[a] Sale of bank stock for non- 
payment of taxes. Noyes v. Haver- 
hill, 14 Cush. (Mass.) 338. 


8 Centre Tp. v. Marion County. 
70 Ind. 562. 


Kelsey v. Burns Tp., 193 N.W. 


Liberty v. Hurd, 74 Me, 101. 
1 Cush: 


‘tificate upon which taxes were ex- 
tended, 
town tax voted by electors at annual 
town meeting was voted in a lump 
sum was properly excluded. Peo. v. 
Chicago, B. & Q. R. Co., 118 N.E. 439, 
282 Ill. 206. 


84. Cleveland, etc., R. Co. v. Peo- 
ple, 69 N.E. 89, 205 Ill. 582. 


85. Cleveland, etc., R. Co. 
ple, supra. 

86. Peo. v. Jackson, 112 N.E. 344, 
~272 Ill. 494. 


87. Compare Municipal Corpora- 
-tions §§ 4450-4454, 4515-4530. 


88. See supra §§ 171, 172. 


v. Peo- 


evidence showing that only. 


R. Co. v. Town of Burlington, 28 Vt. 
698 (recognizing rule). See also Tax- 
ation § 1258. 


99. Phelps v. Thurston, 47 Conn. 
477; Sargent v. Milo, 38 A, 341, 90 
Me. 374. 


100. Rochester v. Rush, 80 N.Y. 
302 [rev 15 Hun 239]; Peo. v. Chenan- 
go County, 11 N.Y. 563. 


101. Spear v. Town of Braintree, 
24 Vt. 414. See Slack v. Town of Nor- 
wich, 32 Vt. 818. See also Taxation 
§ 1260. 

1. Anderson vy. Hill, 20 N.W. 549, 
54 Mich. 477; Slack v. Norwich, 32 
Vt. 818; Wermont Cent. R. Co. v. 


822, 223 Mich. 173. 


10. Micheltree v. Sweezy, 
278. 


Il. Kelsey v. Burns Tp., 193 N.W. 
822, 223 Mich. 173. 


12. Drew v. Davis, 10 Vt. 506, 33 
Am.D, 213. 


13. Midland Tp. v. 
Tp., 39 Mich. 424. 


[a] Corporation has no interest in 
taxes levied for its aid until they are 
in the treasury. Duncan vy. Cox, 81 
N.E. 735, 82 N.E. 125, 41 Ind.App. 61. 


[b] Township created from unor- 
ganized territory has no claim to tax- 


70 Pa. 


Roscommon 


ies les) | 
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custody is vested in the town treasurer** or other 
fiscal officert® who is responsible for their safe- 
keeping.1® A special tax ordered by the court to 
be levied to pay an indebtedness should be paid 
to the treasurer and not to a receiver appointed by 
the court.*? 


[§ 237] b. Application of Funds. Taxes when col- 
lected, must be applied by the officials having cus- 
tody thereof as directed by statute,'® or local ordi- 
nanece,!® which are controlling as to the amount to 
be paid,?° the time of payment,?+ and the author- 
ity to make or receive payment.?? 


Sinking fund. Where the statute directs the ap- 
plication of taxes collected to a sinking fund for the 
payment of bonds and interest thereon,?® such ap- 
plication is mandatory?* and must be made before 
appropriating the balance to other purposes;?° and 
interest accruing from a deposit of such sinking fund 
in a township depositary must also be credited to 
the fund.?°® 


Diversion or transfer. Funds collected for spe- 
cifie purposes may not be diverted to other uses.?* 
They cannot, without authority, be used in payment 
of attorney’s fees or costs,?® nor may an unexpended 


es collected by the township to which 
it was formerly attached for ex- 
penditures in such territory. Mid- 
Laue Tp. v. Roscommon Tp., 39 Mich. 


14. Heckel v. Sandford, 40 
Law 180; 


tive October 9, 


in 1913; 


N.J. 


Burns v. White, 42 Pa.Co.| When the act 


lage of O, by aaert S (fully effec- 

3 
within such town, held to commence 
but for such year and the 
year 1914 the payment is of only six- 
ty per cent. of such tax unexpended 
became 
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balance in a special fund be transferred to a gen- 
eral fund.2® But town funds may, by statute, be 
taken from the treasury of the town and transferred 
to the treasury of a city, the legislature having power 
to direct the application of revenues of public cor- 
porations.2° Where funds belonging to the state 


are collected by the town, the town must account 


therefor notwithstanding they were used for town 
purposes.3t A penalty to the state ineurred by a 
delinquent town in one year is not affected by pay- 
ment for a previous year.®? 


[§ 238] c.. Actions. Mandamus will issue to com- 
pel an application of township funds directed by 
statute,?* but if the authority of the officers is per- 
missive, they may exercise their discretion.** Funds 
which have been diverted to unauthorized purposes 
may be recovered in an action for the use of the 
town®® brought within the period of the statute of 
limitations.®® 


[§ 239] 8. Rights and Remedies of Taxpayers??— 
a. Nature and Grounds of Action—(1) In General. 
A taxpayer may sue to enjoin a township officer sole- 
ly to prevent illegal official acts, waste, or to compel 
the restitution of public property,?* but in the ab- 


vote of the town meeting and for no 
other purposes. Quinn vy. Barber, 77 
AY 1003; 31 BAT. 638. 


28. Davis v. Laughlin, 124 N.W. 
876, 147 Iowa 478. 


effective. [a] Specific authorization.—Under 


established 


ills 


15. Purcell v. Bear Creek, 28 N.E, 
1085, 138 Ill. 524 [aff 39 Ill.App. 499]. 


16. Chicago Fifth Nat. Bank v. 
Hyde Park, 101 Ill. 595, 40 Am.R. 218. 


17. In re Foster Tp., 7 Kulp (Pa.) 
21, 2 Pa.Dist. 415. 


18. State v. Marion County Ct., 30 
S.W. 103, 31 S.W. 23, 128 Mo. 427. 


19. Chicago Fifth Nat. Bank v. 
Hyde Park, 101 Ill. 595, 40 Am.R. 218; 
Thompson v. Newtown, 21 N.H. 595. 


[a] Payment of taxes to bank to 
discharge loan to town treasurer 
used by him for town purposes held 
proper. Chicago Fifth Nat. Bank v. 
Hyde Park, 101 Ill. 595, 40 Am.R. 218. 


[b] Under a distribution ordered 
to resident taxpayers, a resident in 
the town who is liable to taxation 
therein, but who has never been 
taxed, is not entitled to _ share. 
Thompson v. Newtown, 21 N.H. 595. 


20. Town of Amherst v. Erie Coun- 
ty, 256 N.Y.S. 785, 143 Misc. 540. 


[a] Sum “collected,” not “raised.” 
—Under statute requiring town re- 
ceiver of taxes in Hrie county to pay 
town supervisor, from nioneys col- 
lected, sum ‘“Taised’ for town pur- 
poses, and residue to county treas- 
urer, receiver held required to pay 
supervisor only sum “collected” for 
town purposes. Town of Amherst v. 
et County, 256 N.Y.S. 785, 143 Misc. 


21. Ogunquit Village Corporation 
v. Inhabitants of Wells, 122 A. 522, 
123 Me. 207. 


[a] Annual payments.—(1) Under 
statute, the annual payment of sixty 
per cent. of town tax, collected the 
previous year from inhabitants and 
estates within the village, required to 
be made by the town of W to the vil- 


Ogunquit Village Corporation vy. In- 
habitants of Wells, 122 A. 522, 123 
Me. 207. (2) Though the last of the 
quarter annual payments on account 
of taxes collected, required by stat- 
ute, to be made by a town to the vil- 
lage established within it, is fixed for 
December 15th, and there is no ex- 
press provision for division of taxes 
collected thereafter, held that to car- 
ry into effect the manifest purpose 
of the act they should be accounted 
for on ithe next succeeding settle- 
ment. Ogunquit Village Corporation 
v. Inhabitants of Wells, supra. 


22. Fabric Fire Hose Co. v. Town 
of Whitestown, 175 N.Y.S. 191, 187 
App.Div. 118. 


23. See statutory provisions. 


24 Jones v. Stokes County, 55 S. 
E. 427, 143 N.C. 59. See Strough v. 
Jefferson County, 23 N.H. 552, 119 N. 
Y. 212; Clark v. Sheldon, 12 N.E. 341, 
106 N.Y. 104 (corporation aid bonds). 


25. Hillman Coal & Coke Co. v. 
Jenner Tp., Somerset County, 150 A. 
293, 300 Pa. 108. 


26. Protest of Chicago, R. I. & P. 
Ry. Co., 2 P.(2a) 987; 161 Ok]. 139. 


27. Davis v. Laughlin, 124° N.W. 
876, 147 Iowa 478; Quinn vy. Barber, 
Wh AS10038) 3L R.elebss. 


[a] Highway and school tax.—A 
town at a financial town meeting lev- 
jed a tax ‘“‘exclusively for permanent 
improvements on the highways of the 
town and for the erection of new 
school buildings and additions to 
present school buildings.” It was 
provided in the vote that no part of 
the tax should be used for any other 
purpose, and that all work involved 
in the appropriation for permanent 
improvements should be done by con- 
tract. Held, that the appropriation 
must be expended as directed by the 


statute empowering township trus- 
tees, made parties to litigation in- 
volving the right to levy taxes, to 
employ attorneys and levy a tax to 
pay therefor, and requiring them to 
set apart a portion of the taxes as 
the general township fund for the 
purchase of machinery, etc., and the 
statute, requiring them to fix the rate 
of taxes for roads, machinery, etc., 
the trustees may not pay out of town- 


ship funds compensation of their at-- 


torneys in suits to enjoin the digging 
of ditches along a highway or the ob- 
struction of a runway; the statute 
authorizing the payment of attor- 
ney’s fees in specified actions only, 
not permitting the payment of such 
fees in other actions. Davis v. 
Laughlin, 124 N.W. 876, 147 Iowa 478. 


29. Dickinson v. Blackwood, 184 


P. 582, 76 Okl. 175 (road dragging 
fund). 

30. Peo. v. Brunstrom, 113 N.E. 
75, 274 Ill. 62. 

31. Commonwealth vy. Newtown 


Tp., Delaware County, 120 A. 123, 276 
Pa. 172 (state highway fund). 


32. State v. New London, 22 Conn. 
163. 


33. Jones v. Stokes County, 55 S. 
BE. 427, 143 N.C. 59. 


34. McConnell v. 
1082-193 N:Y. 318. 


35. Strough v. Jefferson County, 
23° NvEx 662, LEQUNGY. 202k Clark. Gy 
Sheldon, 12 N.B. 341, 106 N.Y. 104. 


36. Strough v. Jefferson County, 
23 N.E. 552, 119 N.Y. 212. 


37. Compare Counties §§ 353-360; 
Municipal Corporations §§ 4550-4637. 


338. Brown v. Ward, 219 N.Y.S. 139, 
218 App.Div. 643 [rev 216 N.Y.S. 84, 
127 Misc. 89, and rev on other grounds 
159 N.E. 184, 246 N.Y. 400]. 


Allen, 85 N.E. 


For later cases, developments and changes in the law see Annotations,.same title and section number, 


oY 


* 


-§§ 239-241] 


sence of statutory authority therefor, a taxpayer has, 
as such, no right of action against a municipal offi- 
cer to prevent waste of public property.3® Upon 
compliance with statutory conditions,*® which should 
be liberally construed,*! a taxpayer may sue an officer 
or his sureties to prevent misappropriation of pub- 
lie funds.*? He may sue to restrain the illegal es- 
tablishment of a water district,*? the adjustment of 
highways to an illegal survey,*# and the unlawful 
disposition of money in the town treasury.*® But 
mere irregularities are nowhere ground for an in- 
junction.*® Injunctions have been refused upon al- 
legations that the indebtedness for the payment of 
which the tax was levied was incurred through bad 
and reckless management of town affairs,*7 nor will 
injunction lie to restrain what has already been 
done;*® nor is it permissible in a petition for in- 
junction to question the finding of the town board 
upon a question of fact necessary to give the board 
jurisdiction to order the election.*2 Certiorari also 
les at the suit of a taxpayer to review illegal ordi- 
nances.°° A nonresident taxpayer may sue to set 
aside ultra vires acts of the town.*? 


[§ 240] (2) Levy, Collection and Disbursement of 
Taxes. 


39. Ayers v. Lawrence. 59 N.Y. 
192 [rev 1 Thomps.&C. 5 addenda]. 


40. Miller v. Jackson Tp., Boone 
County, 99 N.E. 102, 178 Ind. 503. 


41. Hicks v. Cocks, 153 N.Y.S. 776, 
167 App.Div. 862. E. 


42. Miller v. Jackson Tp., Boone 
County, 99 N.E. 102, 178 Ind. 503. 


43. Eastman Kodak Co. v. Rich- 
ards, 204 N.Y.S. 246, 123 Misc. 83. 


44, Hoekman v. Iowa Civil Tp.,|58 
132 N.W. 1004, 28 S.D. 206. 


Doon ele veo 
Stone Co., 


453, 
Ind. 1. 


45. Allen v. Marion, 11 Allen V 
(Mass.) 108, 110. -| 433, 24 Misc. 164. 
46. Jones v. Cullen, 40 N.E. 124, v 
142 Ind. 335; Faris v. Reynolds, 70|S.E. 134, 135 N.C. 49. 


Ind. 359; Warren v. Van Nostrand, 
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453, 1138 U.S. 287, 28 L.Ed. 1007. 


Ill—Hagegard v. Fay, 99 N.E. 365, 
Lemont v. Singer, 
98 Ill. 94. 


Ind.—McCleary v. Babcock, 82 N. 
169 Ind. 


228; 
Hall, 65 Ind. 129; 


Petty v. Myers,. 49 
Iowa.—Sinnett v. 

25. 

pee ec usroniae v. Hoyt, 37 Mich. 


Mo.—Hays v. Dowis, 75 Mo. 250. 
N.Y.—Mercer y. Floyd, 53 


N.C.—Graves v. Moore County, 47 


[63 C.J.] 207 


to the levy and collection of a town tax can be urged 
only before the bodies authorized to impose the tax, 
and in courts of law;°? but in others he may pro- 
ceed in equity to enjoin the collection of a void tax,** 
or he may bring certiorari to review an illegal levy.>4 
But collection of a tax levied for a proper purpose, 
by authorized persons, not. exceeding the legal amount 
will not be restrained because of threats to use it 
for an unauthorized or illegal purpose.®®> <A taxpayer 
cannot maintain an action in equity against the 
official custodian of the proceeds of a tax to re- 
strain their application to the purposes for which 
the tax was raised®® although he may compel their 
application to such purposes.®7 


[§ 241] (8) Contracts, Expenditures, and Pay- 
ments. A taxpayer has no common-law right to sue 
for relief against invalid or illegal contracts made 
by the town or its officers;*® the right must be based 
on statute;°® nor can he sue to prevent violation 
of contracts to which he is not a party.®° While 
there is no general jurisdiction in equity to enter- 
tain suits to restrain towns from carrying out in- 
valid contracts,®°! in pursuance of statutory author- 
ity, action may be brought by a taxpayer to enjoin 


In some states the objections of a taxpayer i the making®? or performance®?® thereof. In the ab- 


[a] Interest on railroad aid bonds. 
—A taxpayer of a town could not 
maintain an action against railroad 
commissioners to restrain them from 
paying out moneys in their hands 
paid to them by the collector by di- 
rection of his warrant to pay inter- 
est on bonds claimed to have been is- 
sued on behalf of the town tto aid in 
the construction of a railroad, but 
which were alleged in the complaint 
to have been illegally issued and 
void, Kilbourne v. St. John, 59 N.Y. 
21,17 Am.R, 291 [aff 7 Lans. 352]. 


57. Clark v. Sheldon, 32 N.E. 23, 
P34 -NY. 3335 19 TURAN A382 


[a] Railroad aid.—Any taxpayer 
of a town may apply by petition to a 
county judge for an order to compel 
a county treasurer to comply with 


ete.; 


Williams v. 


Moles, 38 Iowa 


INE NGISY 


3 N.Y.S. 151 [appeal dism 25 N.E. 952, 
M2 SaN a Yono2o le 


47. Lemont v. Singer, etc., Stone 
@or,,.98.,111.. 94. 


48. McCrea v. Chahoon, 8 N.Y.S. 
88, 54 Hun 577. 


[a] Accounting.—Bill by taxpay- 
ers of town will not lie under the 
statute, to compel trustees of educa- 
tional institution, under private con- 
trol, not a public school, for which 
town, under the constitution, could 
lawfully appropriate moneys, to ac- 
count for and repay moneys received 
from town. Fuller v. Trustees of 
Deerfield Academy and Dickinson 
High School, 147 N.E. 878, 252 Mass. 
258. 


49. Bell v. Maish, 
1118, 187 Ind. 226. 


50. Browning v. Pensauken Tp., 68 
A. 1063, 76 N.J.Law 110 (holding, 
however, that right to certiorari is 
subject to statutory restrictions). 


51. Menasha Woodenware Co. v. 
Town of Winter, 150 N.W. 526, 159 
Wis. 437. 

52. Kilbourne v. St. John, 59 N.Y. 
21.17 Am.R. 291; Lewis v. Eagle, 115 
N.W. 361, 135 Wis. 141; Judd v. Fox 
Lake, 28 Wis. 583. 


53. U.S.—Sully v. Drennan, 5 S.Ct. 


86 N.E. 358, 


under some other statute. 


Pa.—Mason v. Wilkes-Barre Tp., 68 
Pa.Super. 486. 


[a] Extent of restraint.—Where 
township commissioners assess taxes 
to pay debts of a previous year, some 
of which are illegal, they will be en- 
joined from collecting an amount suf- 
ficient to pay the illegal debts, al- 
though the money to be collected for 
such payment was not so designated 
in the budget, but was included in 
other funds not necessary for the 
purpose for which they were ap- 
parently intended. Mason v. Wilkes- 
Barre Tp., 68 Pa.Super. 486. 


[b] Burden of proof in an action 
to enjoin a township tax levied to 
pay interest on railroad bonds issued 
under a void statute, is on defend- 
ants to show that the bonds are valid 
Graves v. 
Moore County, 47 S.E. 134, 135 N.C. 
49. 


54. Peo. v. Westchester, 57 Barb. 
(N.Y.) 878, 8 Abb.Pr.N.S. 278. 


55. Lemont y. Singer, etc., Stone 
Co., 98 Ill. 94; Bardrick v. Dillon, 54 
P. 785, 7 Ok 1535, 


56. Kilbourne v. St. John, 59 N.Y. 
ty 17) Amor. 291 | Pati? Lanes: 35215 
Kilbourne v. Allyn, 7 Lans. (N.Y.) 
357 (an action to recover a tax and to 
restrain its disbursement on_ the 
ground that it was unauthorized). 


a statute requiring that the taxes 
collected on the assessed value of a 
railroad in any town which has is- 
sued bonds in aid of the railroad shall 
be applied to the purchase of such 
bonds and their cancellation. Clark 
y. Sheldon, 32 N.E. 23,134 N.Y. 333, 
19 L.R.A. 1388. 


58. Bachia v. Havemeyer Point’s 
Estates, 136 N.Y.S. 435, 77 Misc. 362, 
4 N.Y.Civ.Proc.N.S. 113. 


59. Bachia v. Havemeyer Point’s 
Estates, supra. See Shoemaker v. 
Buftalo Steam Roller Co., 151 N.Y.S. 
208, 165 App.Div. 839 [aff Shoemaker 
v. Buffalo Steam Roller Co., 144 N.Y. 
S. 721, 83 Misc. 162 (holding that a 
taxpayer’s action was maintainable 
to set aside an illegal contract) ]. 


60. Bosworth v. Norman, 14 R.I. 
521. 


61. Fuller v. Trustees of Deerfield 
Academy and Dickinson High School, 
147 N.E. 878, 252 Mass. 258. \ 


62. Craft v. Lent, 103 N.Y.S. 366, 
53 Misc. 481 (holding, however, that 
action will not lie, in the absence of 
fraud, to restrain acts within the dis- 
eretion of the officers). 


63. Bartlett v. Austin, etc., Co., 
110 N.W. 123, 147 Mich. 58. See Mar- 
teeny v. Louth, 197 Ill.App. 106 (road 
construction contract). 
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sence of fraud®* or gross excess of price,®> and where 
the township officials are acting within their discre- 
tion,®® equity will not interfere with the perform- 
ance of a contract to purchase real property,®’ and 
relief, if any, must be sought by the taxpayer in the 
law courts.°* Under statute,°® and even in the 
absence of legislation, a taxpayer may invoke the 
aid of equity not only to prevent the illegal ex- 
penditure of public money’® and also to recover 
for the benefit of the town funds illegally expend- 
ed.71 But if the town derived a benefit from an 
invalid purchase, the taxpayer cannot recover pay- 
ments made thereunder.’2 Payments under con- 
tracts which are illegal,’* or ultra vires,7* may be 
restrained, notwithstanding the fact that payment 
might be enforced in an action against the town for 
that purpose.7®> So, an injunction to restrain the 
payment of void orders will not be refused on the 
ground that the taxes levied therefor could be paid 
under protest and recovered in an action at law,’® 
or because a suit to quiet title would lie,77 or be- 
cause the injury is merely threatened, where the 
tax has already been levied.7® It has, however, been 
held that if the town has no defense to a claim, 
payment may not be enjoined.”® 


[§ 242] (4) Bond Issues and Aid to Corporations. 
Injunctions have been granted to restrain the un- 
authorized issuance of railroad aid bonds,®° and to 
restrain payment of town bonds illegally issued,** 
but it has been held that a taxpayer could not main- 
tain an action against a bona fide holder of bonds 
for their cancellation.82 Injunctions have been re- 
fused upon allegations that the railroad subsidized 
was not one legally eligible to subsidy,®* that votes 
were obtained in favor of the subsidy by publie no- 
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expenses of assessors in defending 
certiorari proceedings to review an 


[§§ 241-244 
tice of an illegal agreement with another company,** 
that the tax levied was slightly in excess of that 
voted,®® that the claim to the tax had been assigned 
by the railroad,8* that the railroad company has 
released from the payment of the tax those persons 
who had paid a subsidy that had been previously 


levied and declared void,’? and that the road has 
not been constructed within the time limit.8® 


[§ 243] b. Special Interest or Injury. A taxpay- 
er cannot maintain an action to enjoin illegal or 
unauthorized acts. of a town or its officers, where 
he has not: sustained, or is not threatened with, an 
injury peculiar to himself as distinguished from 
the publie generally.8® Under this principle it has 
been held that one appearing in the capacity of a 
taxpayer merely could not maintain an action to 
restrain the issuance of railroad aid bonds,®° nor be 
heard in opposition to the confirmation of a report 
of commissioners of estimate and assessment in a 
street opening proceeding,®: nor could a citizen mere- 
ly as such obtain equitable relief against viola- 
tion of a contract between the town and a third 
party.?? 


[§ 244] C. Defenses®*—(1) In General. Audit 
and approval by a town board of an unlawful ex- 
penditure is no defense to a taxpayer’s suit to re- 
cover the funds.°* In an action by a taxpayer of 
a town against a county treasurer to compel him to 
appropriate and set aside taxes on railroads, other 
than school and road taxes, for certain purposes, 
it is no defense that the county treasurer ought 
to have set aside a larger sum in the execution of 
his duties than that mentioned in the taxpayer’s com- 
plaint.°5 Violation of a criminal statute forbid- 


addenda]. 


64 Soper v. Conly, 154 A. 852, 108 
N.J.Eq. 370 [aff 153 A. 586, 107 N.J. 
Ege Sst): 
65. Soper v. Conly, supra. DEREES 
66. Soper y. Conly, supra. the assessors. 


67. Soper v. Conly, supra. 
68. Soper v. Conly, supra. 


69. Copeland y. Starrett, 140 A. 
689, 127 Me. 18. 


[a] Nature of statute.—Statute 
by which equity on petition of tax- 
payers may restrain illegal expendi- 
tures, etc., by town or its officers or 
agents, is preventive, but neither an- 
ticipatory nor retroactive. Fuller v. 
Trustees of Deerfield Academy and 
Dickinson High School, 147 N.E. 878, 
252 Mass. 258. 


' 70. Mass.—Loring v. Inhabitants 
of Town of Westwood, 130 N.E. 85, 
238 Mass. 9. 


N.J.—In re North Bergen Tp., 106 
A. 145, 91 N.J.Law 19. 


N.Y.—Armstrong v. Fitch, 110 N. 
Y.S. 7386, 126 App.Div. 527; Rocke- 
feller v. Taylor, 74 N.Y.S: 812, 69 
App.Div, 176. 


Ohio.—Trustees 
Holmes County v. Garver, 
747, 41 OhioApp. 232. 


Pa.—In re Bloomsburg Town Elec- 
tion Case, 18 Pa.Co. 449. 

S.D.—Swenson v. Split Rock Civil 
Tp., 163. N.W. 5638, 39 S.D. 131. 


[a] Audit of expenses.—A _ tax- 
payer might maintain an action to 
enjoin a town board from auditing 


of "Prairie "Mp, 
180 N.E. 


excessive assessment where such ex- 
were not a proper town 
charge by reason of the bad faith of 
Rockefeller v. Taylor, 
74 N.Y.S, 812, 69 App.Div. 176. 


[b] Unauthorized purchase of 
uniforms for an artillery company 
may be restrained even after the pur- 
chase has been made. Claflin v. Hop- 
kinton, 4 Gray (Mass.) 502. 


71. Annis v. McNulty, 100 N.Y.S. 
951, 51 Misc. 121 [aff 101 N.Y.S. 1111, 
116 App.Div. 909]. 


72. Shoemaker v. Buffalo Steam 
Roller Co., 151 N.Y.S. 207, 165 App. 
ae 836 [aff 144 N.Y.S. 721, 83 Misc. 


73. Gardner v. Cameron, 140 N.Y. 
S. 641, 155 App.Div. 759; Murphy v. 
Duffy, 124 A. 103, 46 R.I. 210. 


74 Murphy vy. Duffy, supra. 


75. Stamper yv. Hopkins, 197 N.W. 
929, 184 Wis. 129. 


76. Menasha Woodenware Co, v. 
Town of Winter, 150 N.W. 526, 159 
Wis. 437, 


77. Menasha Woodenware Co. vy. 
Town of Winter, supra, 


78. Menasha Woodenware Co, v. 
Town of Winter, supra, 


79. Fahey v. Town of City of 
PCO aE Lee 109° N. By 292,7268 Th 


80. 


Curtenius v. Hoyt, 
583; 


37 Mich. 


81. Strang vy. Cook, 47 Hun (N. 
Y.) 46. ) ‘ 


82. Alvord v. Syracuse Sav. Bank, 
34 Hun 143 [aff 98 N.Y. 599]. 


83. Pittsburgh, etc., R. Co. v. Har- 
den, 37 N.E, 324, 137 Ind. 486. 


84. Bish v. Stout, 77 Ind. 255. 
85. Faris v. Reynolds, 70 Ind. 359. 
86. Faris v. Reynolds, supra. 

87. Petty v. Myers, 49 Ind. 1. 


88. Pittsburgh, etc., R. Co. v. Har- 
den, 37 N.E. 324, 137 Ind. 486. 


89. Doolittle v. Broome County, 
18 N.Y. 155, 16 How.Pr. 512. 


90. Comins yv. Jefferson, 3 Thomps. 
&C. GN YDE29 7%. 


91. Matter of Southern Boulevard, 
3 Abb.Pr.N.S. (N.Y.) 447. 


coat Bosworth v. Norman, 14 R.I. 
[a] Failure to allege special in- 
jury from. defilement. of water 


through violation of town’s contract 
with third person to supply pure wa- 


rot Bosworth v. Norman, 14 R.I. 
93. aches see infra § 246. 


ete of action see infra § 


94 Miller v. Jackson Tp., Boone 
County, 99 N.E. 102, 178 Ind. 503. 


95. Clark v. Sheldon, 12 N.B. 341, 


Ayers v. Lawrence, 59 N.Y. 192]106 N.Y. 104, 32 N.B. 23, 134 N.Y. 333, 


[rev 63 Barb. 459, 1 Thomps.&C. 5119 L.R.A. 188 [rev 10 N.Y.S. SOs 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 244-948] 


ding any officer or agent of a town from acquiring 
pecuniary interest in any contract with it, cannot 
be excused on the ground of good faith.®® 


[§ 245] (2) Estoppel.®? Acquiescence by a tax- 
payer for a considerable time, combined with large 
expenditures by the corporation in reliance upon a 
vote in its aid, will work an estoppel;°* but not ac- 
quiescence in frauds of which the taxpayers were 
ignorant.®® If the action of the town attacked was 
wholly without the scope of the town’s authority, a 
taxpayer is not estopped by acquiescence, or fail- 
ure to object,t nor does acquiescence estop the tax- 
payer from recovering funds expended by a town 
officer under a contract in which he was interested.” 
That one suing in behalf of all taxpayers to prevent 
an unauthorized expenditure of public funds has no 
equitable ground for complaint for himself alone, 
by reason of equitable estoppel, is no defense.? 


[§ 246] (3) Laches.¢ If the act of the town or 
its officers is ultra vires, laches on the part of the 
party complaining is no defense.> So, a taxpayer’s 
action to recover money paid in violation of statute 
cannot be successfully defended against on the 
ground of laches. As against the defense of laches, 
suits have been held maintainable to review the 
action of fire district commissioners on certiorari,’ 
and to restrain payment of town orders,* and of 
illegally issued bonds.® Violation of a criminal 
statute forbidding any officer or agent of a town 
from acquiring a pecuniary interest in any contract 
with it, cannot be excused on the ground of laches 
short of the limitation of the written law as to rem- 
edies for the wrong.?° 
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[§ 247] d. Parties—(1) In General. Demand 
that the town institute the suit is unnecessary be- 
fore a taxpayer may sue to restrain illegal action 
by the township officers.11 ‘While a taxpayer has 
no right to bring suit on behalf of the town to en- 
join the making of a contract,!? yet, it has been 
held that where he was a taxpayer when the ille- 
gal contract was made and when suit is brought, he 
has capacity to sue for its vacation,!* and so, a resi- 
dent taxpayer may sue to review or enjoin the is- 
sue of alleged illegal bonds,‘* or township war- 
rants.1> A taxpayer, however, cannot restrain acts — 
on behalf of other taxpayers in which they are not 
generally interested,t® nor may he bring suit to re- 
lieve a town of clouds on title to property in which 
the town has no claim.+* 


[§ 248] (2) Necessary and Proper Parties. 
Where under the statute a stated number of tax- 
payers is necessary to bring suit to restrain illegal 
expenditures by a town pursuant to a vote of the 
electors,1® such number are necessary?® and suffi- 
cient?® parties plaintiff. A taxpayers’ action for 
the benefit of a town brought by a few on behalf 
of all will not abate because the original plaintiffs 
drop out.?1_ The town is a necessary party to a tax- 
payer’s action to cancel a lease made by it,?? but 
not to an action to prevent misappropriation of 
funds by its officers.2* The officers or agents of the 
town must, however, be joined in a suit to restrain 
enforcement of a judgment against the town.** 
Statutes authorizing actions by taxpayers to prevent 
illegal use of public funds are to be given a liberal 
construction.*® And it has been held that recipients 


96. Arbuthnot v. Kelley, 162 N.W. 
168, 165 Wis. 362. 


97. Generally see Estoppel 21 C.J. 
p 1052. 

98. Miller v. Jackson Tp., Boone 
County, 99 N.E. 102, 178 Ind. 503; 
Jones v. Cullen, 40 N.E. 124, 142 Ind. 
335; Burlington, etce., R. Co. v. Stew- 
art, 39 Iowa 267. Compare Dreese 
v. Freed, 42 Pa.Co. 242. 


99. Sinnett v. Moles, 38 Iowa 25. 


1. Gertz v. Town of Vaughn, 158 
N.W. 298, 163 Wis. 557; McGowan 
v. Paul, 123 N.W. 253, 141 Wis. 388. 


2. Miller v. Jackson Tp., Boone 
County, 99 N.E. 102, 178 Ind. 503. 


3. McGowan v. Paul, 123 N.W. 
253, 141 Wis. 388. 

4. aches generally see Equity §§ 
211-252. 

5. Clark v. Commissioners of Fire 
Dist. No. 5, Woodridge Tp., 142 A. 
646, 6 N.J.Mise. 732. 

6. Arbuthnot v. Kelley, 162 N.W. 
168, 165 Wis. 362. 


7. Clark v. Commissioners of Fire |: 


Dist. No. 5, Woodridge Tp., 142 A. 646, 
6 N.J.Mise. 732. 


8. Stamper vy. Hopkins, 197 N.W. 
929, 184 Wis. 129; Menasha Wooden- 
ware Co. v. Town of Winter, 150 N. 
W. 526, 159 Wis. 437. 

9. Strang v. Cook, 47 Hun (N.Y.) 
46. See Osterhoudt v. Rigney, 98 N. 
Y. 229; Comins v. Jefferson County, 
64 N.Y. 626; Newton y. Keech, 9 
Hun (N.Y.) 358, 360. 

10. Arbuthnot v. Kelley, 162 N.W. 
168, 165 Wis. 362. 

11. Hoekman y. Iowa Civil Tp., 


[63 C. J.—14] 


132 N.W. 1004, 28 S.D. 206. 


[a] Effect of collusion.—Where 
the complaint in a taxpayers’ action 
against town officers to prevent pay- 
ment of a fraudulent claim against 
the town, expressly alleged that such 
officers were, at the time of the com- 
mencement of the action, in collusion 
with the owners of the claim, a de- 
mand on them to bring suit was not 
necessary as a condition precedent to 
the right of the taxpayers to pro- 
eeed in their own names. Beyer v. 
Crandon, 73 N.W. 771, 98 Wis. 306. 


12. McCaslin v. Perrysburg, 6 
OhioN.P.N.S. 48. See Miller v. Gran- 
dee, 13 Mich. 540 (holding that com- 
plainant assuming to act for all tax- 
payers could not sue to enjoin pro- 
ceedings which he merely feared 
might be atlopted). 


13. Shoemaker v. Buffalo Steam 
Roller Co., 144 N.Y.S. 721, 83 Misc. 
ve [aff 151 N.Y.S. 207, 165 App.Div. 

]. 


14. Curtenius v. Hoyt, 37 Mich. 
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[a] WYaxpayer is a proper party to 
apply for a certiorari to review the 
action of commissioners to bond a 
town in aid of a railroad, and not the 
town. People v. Morgan, 65 Barb. 
(N.Y.) 480, 1 Thomps.&C. 106. 


15. Sexton v. Smith, 122 P. 686, 32 
Okl. 441. 


16. Trustees of Prairie Tp. of 
Holmes County v. Garver, 180 N.E. 
747, 41 OhioApp. 232. 


[a] Construction of partition 
fence.—Taxpayer owning land along 
which township trustees were to con- 
struct partition fence could not as 


taxpayer, on behalf of other taxpay- 
ers, maintain suit to prevent con- 
struction, taxpayers generally not be- 
ing interested. Trustees of Prairie 
Tp., Holmes County v. Garver, 180 
N.E. 747, 41 OhioApp. 232. 


17. Ripinsky v. Hinchman, 181 F. 
786, 105 C.C.A. 462 [mod 186 F. 151, 
108 €C.C.A. 263]. 


[a] Conflicting homestead claims 
and surveys.—A suit cannot be main- 
tained by citizens of an unincorporat- 
ed town to relieve it of an alleged 
cloud cast on the title to lots and 
blocks by a conflicting homestead 
claim and surveys, since the town 
could make no\ claim of title to any of 
the lots and blocks, but the case 
would necessarily rest on the claim 
and title of the individuals, and not 
of the town. Ripinsky v. Hinchman, 
181 F. 786, 105 C.C.A. 462 [mod 186 
F. 151, 108 C.C.A. 263]. 


18. See Mass. Rev. L. c 25 § 100. 


19. Loring v. Inhabitants of Town 
of Westwood, 30 N.E. 85, 2388 
Mass. 9. 


20. Loring v. Inhabitants of Town 
of Westwood, supra. 


21. Menasha Woodenware Co. v. 
Town of Winter, 150 N.W. 526, 159 
Wis. 437. 


22. Bachia v. Havemeyer Point’s 
Estates, 136 N.Y.S. 435, 77 Misc. 362, 
4 N.Y.Civ.Proc.N.S. 113. 


23. Hicks v. Cocks, 153 N.Y.S. 776. 
167 App.Div. 862. 


24. Copeland v. Starrett, 140 A. 
689, 127 Me. 18. 


25. Hicks v. Cocks, 153 N.Y.S. 776, 
167. App.Div. 862. 
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of alleged wrongful payments need. not be joined in 
a suit to test legality.2® It has, however, been held 
necessary to join the holders of alleged void orders,*’ 
or illegal claims, in suits to prevent or recover pay- 
ment,” holders of bonds in suits to eancel,?® cor- 
porations in whose aid a tax has been voted,*° and 
landowners affected by a resurvey of highway lines,** 
but not lienholders,?2 nor owners of land along 
which fence sought to be enjoined was to be con- 
structed.*? Where the town officers have refused to 
make or permit any defense, a taxpayer may be 
admitted as a party defendant.** 


[§ 249] (3) Intervention. A taxpayer of the 
town which is to pay the cost of an improvement 
may intervene in a suit by a public contractor to 
cancel the contract for its construction.*®> The rail- 
road company in aid of which a tax has been voted, 
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may intervene in proceedings to enjoin its collec- 


‘tion.?® 


[§ 250] e. Interpleader.27 A taxpayer whose 
identical property is rated in two towns at the same 
time may resort to interpleader ;?* but not one whose 
property is taxable partly in one and partly in an- 
other town,®® nor may a trustee do so merely to be 
informed in which.one he is taxable.*° 


[§ 251] f. Pleading. The bill, petition or com- 
plaint in a taxpayer’s suit must set out ultimate facts 
constituting a cause of action and sufficient to war- 
rant the relief demanded.*+ 


[§ 252] g. Evidence. The burden is on the tax- 
payer to prove his cause of action** and also nega- 
tive pleas,** by admissible,#+ and sufficient evi- 


26. Hicks v. Cocks, supra. 


27. Menasha Woodenware Co. v. 
Town of Winter, 150 N.W. 526, 159 
Wis. 437. 


28. Town of Beaver Dam _ yv. Vin- 
son, 3 S.W.(2d) 1090, 223 Ky. 490; 
Daly v. Haight, 148 N.Y.S. 42, 163 
App.Div. 234. 


29. Marteeny v. Louth, 
App. 106. 


30. Sully v. Drennan, 5 S.Ct. 453, 
113 U.S. 287, 28 L.Ed. 1007; McCleary 
v. Babcock, 82 N.H. 453, 169 Ind. 228. 


31. Swenson v. Split Rock Civil 
Tp., 163 N-W. 563, 39 S.D. 1381. ; 


32. Swenson v. Split Rock Civil 
Tp., supra. 


33. Trustees of Prairie Tp., 
Holmes County v. Garver, 180 N.E. 
747, 41 OhioApp. 232. 


84. Norton v. Milner, 89 Ind. 197. 


35. Davis Const. Co. v. Board of 
Com’rs of Boone County, 132. N.H. 
629, 192 Ind. 144, 21 A.L.R. 557. 


36. Brown v. Bryan, 31 Iowa 556. 


37. Generally see Interpleader 33 
C.J. p 418. 


- 88. Dorn v. Fox, 61 N.Y. 264 [rev 
6 Lans. 162]; Mohawk, etc., R. Co. 
v. Clute, 4 Paige (N.Y.) 384; Thom- 
son v. Ebbets, Hopk. (N.Y.) 272; 
Redfield v. Genesee County, Clarke 
(N.Y.) 42 [aff 3 Ch.Sent. 92]. 


39. Greene v. Mumford, 4 R.I. 313. 


ie 40. Macy v. Nantucket, 121 Mass. 
BL. 

41. Daly v. Haight, 148 N.Y.S. 46, 
163 App.Div. 239. ‘ 


[a] Allegations as to fraud held 
insufficient in suit to restrain per- 
formance of contract. Basselin v. 
Pate, 63 N.Y.S. 653, 30 Misc. 368. 


[b] Cancellation of lease.—A tax- 
payer’s complaint to cancel a lease 
of town property made by trustees is 
jnsufficient where it fails to show 
that the trustees acted improvident- 
ly, fraudulently, for an inadequate 
consideration, or in excess of their 
powers, Bachia Vv. Havemeyer 
Point’s Estates, 136 N.Y.S. 435, 77 
Misc. 362, 4 N.Y.Civ.Proc.N.S. 113. 


[c] Enforcement of judgment.— 
Taxpayers could not restrain enforce- 
ment of judgment against town, 
where they did not allege town had 
done acts enumerated in statute, or 
that agent was attempting to misap- 
propriate town’s money. Copeland 
v. Starrett, 140 A. 689, 127 Me. 18. 


[d] Grant of franchise.—An ac- 


197,111. 


tion to restrain highway commission- 
ers from granting a franchise to con- 
duct a public lighting service upon 
certain highways was dismissed. 
Craft v. Lent, 103 N.Y.S. 366, 53 Misc. 
483, 485. 


Te] Mllegal expenditures.—An af- 
fidavit under the statute, providing 
for the summary investigation of 
county and municipal expenditures, 
averring that affiants “have cause to 
believe that the moneys of the town- 
ship of North Bergen are being and 
have been unlawfully expended,” is 
sufficient to clothe the justice order- 
ing the investigation with power to 
make the statutory ‘order. In re 
North Bergen Tp., 106 A. 145, 91 N. 
J.Law 19. 


{f] Issuance of bonds.—Where, 
after state board of tax commission- 
ers disapproved issuance of bonds for 
free gravel road, county commission- 
ers entered another order for issu- 
ance of bonds for such purpose, com- 
plaint to enjoin commissioners from 
issuing, not averring that, prelimi- 
nary to order, bids were not received 
and new contract let, was insufficient; 
averment that order was without 
right being  pleader’s conclusion. 
Bailey v. Board of Com’rs of Clinton 
County, 143 N.E. 690, 81 Ind.App. 474. 


[g] Levy or collection of taxes.— 
Hill v. Probst, 22 N.H. 664, 120 Ind. 
528; Zorger v. Rapids Tp., 36 Iowa 
neva 


[h] Misappropriation of funds.— 
(1) A complaint need not allege that 
ithe misappropriations were a waste 
of or injury to the funds of the town. 
Hicks v. Cocks, 153 N.Y.S. 776, 167 
App.Div. 862. (2) Complaint held 
sufficient. McCrea v. Chahoon, 8 N. 
Y.S. 88, 54 Hun 577. 


[i] Bestraint of payments.—(1) 
In suit to enjoin salary payments of 
town officers, plaintiffs must allege 
and prove that payments were about 
to be made. Reilly v. Selectmen of 
Blackstone, 165 N.E. 660, 266 Mass. 
503. (2) In suit to enjoin salary pay- 
ments to town officers, plea in bar 
showing payment held _ sufficient. 
Reilly v. Selectmen of Blackstone, 
supra. (3) In suit to restrain salary 
payments to town officers, allegations 
as to illegal payments in past will 
not be considered. Reilly v. Select- 
men of Blackstone, supra. (4) Com- 
plaint in taxpayer’s action alleging 
illegal audit and payment to town 
clerk of an amount in excess of his 
lawful compensation held insufficient 
as failing to show how the excess 
arose or why it was unlawful. Daly 
Mee ee 148 N.Y.S. 46, 163 App.Div. 


42. People v. Atchison, T. & S. F. 
Ry. Co.,6 124 NBs 58.7, e276) EL 2085 
Union Pac. R. Co. v. McLean, 139 N. 
W. 679, 92 Neb. 813; Campbell v. 
Teaneck Tp. Committee, Bergen 
County, 129 A. 757, 101 N.J.Law 461; 
ah tel ene Co. v. Davis, 275 P. 617, 136 


[a] Illegality of tax.—(1) In a 
Suit to restrain the collection of 
township taxes levied by authorized 
officers within statutory limitations, 
the burden of showing that the taxes 
are illegal is on the complainant. 
Union Pac. R. Co. v. Mclean, 139 N. 
W. 679, 92 Neb. 813. (2) Persons ob- 
jecting to a tax on the ground that 


‘the town clerk’s record does not show 


that it was levied for purposes au- 
thorized by law have the burden of 
proving the alleged invalidity. Peo- 
ple<v.) Atchison} (i) &)S:4E) Ry coe 
114 N.E. 587, 276 Ill. 208. (3) Tax- 
payer protesting tax levied under 
financial statement of township board 
must show failure to include assets 
for previous fiscal year in report. 
Gypsy Oil Co. v. Davis, 275 P. 617, 
136 Okl. 50. 


[b] Opportunity to object to ordi- 
nance.—Burden of establishing fact, 
that no opportunity was given to ob- 
ject to ordinance, is on objecting tax- 
payers. Campbell v. Teaneck’ Tp. 
Committee, Bergen County, 129 A. 
757, 101 N.J.Law 461. 


43. Reilly v. Selectmén of Black- 
stone, 165 N.E. 660, 266 Mass. 503. 


[a] Payment.—In suit to enjoin 
salary payments to town officers, de- 
fendants did not have burden of proof 
on plea that payments had been 
made. Reilly v. Selectmen of Black- 
stone, 165 N.E. 660, 266 Mass. 503. 


44. Reilly v. Selectmen of Black- 
stone, supra; Hoekman v. Iowa Civil 
Tp., 182 N.W. 1004, 28 S.D. 206. 


[a] Boundaries.—In an action by 
township taxpayers to enjoin adjust- 
ment of highways to an illegal sur- 
vey, the particular boundaries of 
plaintif’'s lands are immaterial. 
Hoekman v. Iowa Civil Tp., 132 N.W. 
1004, 28 S.D. 206. 


[b] Payments.—(i) In suit to re- 
strain town officers’ salary payments, 
testimony that payments had not been 
made to tax collector held irrelevant 
on plea of payment not touching al- 
legations as to tax collector. Reilly 
v. Selectmen of Blackstone, 165 N.E. 
660, 266 Mass. 503. (2) Where de- 
fendants alleged payment in suit to 
restrain salary payments of town of- 
ficers, testimony as to money bor- 
rowed, taxes collected, and funds 


For later cases, developments and changes in the law see Annotations, same title and section number, 


~ §§ 252-255] 


2 Ss ah Na Icke oe on coe 


dence.*® 


[S$ 253] h. Trial, Judgment, and Review. In the 
trial and judgment of a taxpayer’s suit, the court 
should keep within its jurisdiction and the issues 
made.*® It may grant a temporary injunction in 
its discretion;** it may order claims upon which 
contested orders are based to be refiled, properly 
itemized, and verified.48 An officer interested in 
town contracts contrary to statute may be com- 
pelled to refund money received.*® <A taxpayer 
may be adjudged to recover double the amount 
wrongfully paid out by township officers and double 
the value of property transferred, instead of the 
damages specified in the statute.°° Judgment in 
favor of the validity of a bond issue rendered in 
one suit brought by taxpayers to test its validity is 
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conclusive upon all taxpayers who then reside or 
may thereafter reside in the town.®! It is not 
within the power of a town to provide an ap- 
peal from the town council’s decisions to the dis- 
trict court.°? Harmless error in the admission of 
evidence is not ground for reversal.®? 


[§ 254] i. Costs. In a taxpayer’s action to en- 
join ultra vires acts and to declare orders of a 
town void, it is within the discretion of the court 
to impose costs on all defendants except the town.** 
A statute requiring a taxpayer, suing to restrain 
an unlawful expenditure of county funds, is inap- 
plicable to a suit to prevent township trustees from 
contracting for the construction of a partition 
fence.°® Bi) 


VI. CLAIMS AGAINST TOWNS®¢ 


[§ 255] A. Presentation and Allowance—1. In 
General. Where statutes®’ or ordinances®® provide 
therefor, the presentation, audit, and allowance of 
claims against a town or township are mandatory 


as to such claims as are within the purview of the 
particular statute or ordinanee,®® and such claims, 
in order to be enforceable,®° must ordinarily be 
presented to,°! audited,°? and allowed by,°* the prop- 


from which salaries were paid held 
properly excluded. Reilly v. Select- 
men of Blackstone, supra. 


[c] Prior expenditures.—In tax- 
payers’ suit, under statute to restrain 
further expenditures by selectmen in 
maintenance of police force, allega- 
tions and prayers respecting expendi- 
tures prior to year of suit need not be 
considered. Adams v. Selectmen of 
Town of Northbridge, 149 N.E. 152, 
253 Mass. 408. 


{d] Irregularities in registration 
of voters.—Alleged irregularities in 
registration of voters, prior to vote 
in town meeting authorizing officers 
to secure funds for state and county 
aid bridge, cannot be considered in 
equitable proceeding authorized by 
statute, to ascertain whether town 
or its officers is attempting to act on 
purpose not authorized by law. Bul- 
lard v. Allen, 127 A. 722, 124 Me. 251. 


45. Bullard v. Allen, supra; Reil- 
ly v. Selectmen of Blackstone, 165 WN. 
BE. 660, 266 Mass. 503; Soper v. Con- 
ly, 154 A. 852, 108 N.J.Eq. 370 [aff 
153 A. 586, 107 N.J.Hq. 537]. 


[a] Purpose of township build- 
ing.—Where township officers, in 
good faith, caused erection of build- 
ing for use primarily as town hall 
and incidentally as place of enter- 
tainment, and expended thereon 
twelve thousand dollars voted by 
electors, held issuance of bonds vot- 
ed by electors to raise money to com- 
plete building should not be restrain- 
ed on theory that building was in- 
tended for place of public entertain- 
ment rather than town hall. Dyer v. 


Burns Tp., 200 N.W. 247, 228 Mich. 
513. 
[b] Purposes authorized.—In pro- 


ceeding authorized by statute, evi- 
dence held not to show that town offi- 
cers in proceeding to raise money for 
state and county aid bridge were at- 
tempting to raise money or pledge 
eredit for purpose not authorized by 
law. Bullard v. Allen, 127 A. 722, 124 
Me. 251. 

[ce] Dedication.—In suit to enjoin 
performance of contract by township 
to purchase lake and surrounding 
Jand, evidence did not show that there 
had been dedication of lake, drives, 
and paths for public use. Soper v. 
Conly, 154 A. 852, 108 N.J.Eq. 370 [aff 
153 A. 586, 107 N.J.Eq. 537]. 


[ad] Implied covenants.—IJIn suit to 
enjoin performance of contract by 
township to purchase lake and sur- 
rounding land, evidence did not es- 
tablish that there was implied cove- 
nant as to user of lake, drive, and 
paths by public. Soper v. Conly, 154 
A. 852, 108 N.J.Eq. 370 [aff 153 A. 
586, 107 N.J.HEq. 537]. 


46. See Counties § 359. 


47. Edwards v. Town of Lake 
Pleasant, 247 N.Y.S. 354, 231 App.Div. 
770 [aff 242 N.Y.S. 635, 137 Misc. 78]. 


48. Menasha Woodenware Co. v. 
Town of Winter, 150 N.W. 526, 159 
Wis. 437. 

49. Engel v. Garner, 
844, 116 Misc. 289. 


50. McGuire v. Skelton, 129 P, 739, 
36 Okl. 500. 


51. Harmon v. Auditor of Public 
Accounts, 13 N.E. 161, 123 Ill. 122, 5 
Am.S.R. 502 [aff 22 Ill.App. 129]. 
poem Ballaine v. Seward, 5 Alaska 

53. Williams v. Hall, 65 Ind. 129. 


54. Menasha Woodenware Co. v. 
Town of Winter, 150 N.W. 526, 159 


190 N.Y.S. 


Wis. 437. 
55. Trustees of Prairie AN ix 
Holmes County v. Garver, 180 N.E. 


747, 41 OhioApp. 232. 
56. Compare Counties §§ 361-375. 
57. See statutory provisions. 


58. Foster v. Angell, 33 A. 406, 19 
R.I. 285 (an ordinance, requiring bills 
to be approved by a special agent, 
was valid). 


59. See cases infra this section. 
60. See infra § 278. 


61. Peck v. Catskill, 104 N.Y.S. 
540, 119 App.Div. 752; Coyne v. Town 
of Greenburgh, 182 N.Y.S. 230, 110 
Misc. 598 [rev 185 N.Y.S. 670, 194 
App.Div. 861, mod 135 N.E. 893, 233 
N.Y. 503]; Foster v. Angell, 33 A. 406, 
19RD. 285: 


62. See cases infra this section. 


“All claims of every kind and char- 
acter which are a proper charge 
‘against the town must thus be audit- 
ed and allowed.” Peo. v. Chicago & 
H. I. R. Co, 93 N.E. 761, 763, 248 fll. 
1118. 


[a] Audit required.—An audit has 
been required in the case of many 
claims, among which are claims for: 
(1) Amount of judgments rendered 
against commissioners of highways. 
Peo. v. Ulster County, 93 N.Y. 397. 
(2) Balance of premiums due work- 
men’s compensation insurer. London 
Guarantee & Accident Co. v. Town of 
Savannah, 183 N.Y.S. 337. (3) Ex- 
penses incurred by an officer in prose- 
cuting a suit on behalf of the town. 
Peo. v. Barnes, 20 N.E. 609, 21 N.E. 
739, 114 N.Y. 317. (4) Services ren- 
dered. Foster v. Angell, 33 A. 406, 19 
R.I. 285. (5) Treasurer’s fees for 
striking off lands to a town at a tax 
sale. Warrin v. Baldwin, 12 N.E. 49, 
105 N.Y. 534. ; 


[b] Audit not required.—(1) An 
officer’s salary was fixed by the town 
board, and the board of auditors had 
no jurisdiction as to the amount or 
allowance, Peo. v. Sippell, 102 N.Y.S. 
69, 116 App.Div. 753. (2) Jurisdiction 
of township auditors extended only 
to' the accounts of the township for 
the preceding year. Leasure v. Ma- 
honing Tp., 8 Watts (Pa.) 551. (3) 
Statute prohibiting payment of 
claims against municipal corporations 
without presentation to the proper 
board, had no application to a dis- 
puted claim for money due under a 
sewer construction contract. River- 
side Tp. v. Stewart, 211 F. 873, 128 
CiGrAseZon. 


63. Peo. v. Barnes, 20 N.E. 609, 21 
N. Bi 2739). 14s N.Y. 31% oe iCoyne ae 
Town of Greenburgh, 182 N.Y.S. 230, 
110 Mise. 598 [rev 185 N.Y.S. 670, 194 
App.Div. 861, mod 135 N.E. 893, 233 
N.Y. 503]. 


“No claim against a town is ob- 
ligatory upon or is’ enforceable 
against a town until -it has been 
audited or examined and allowed.” 
Peo. v. Barnes, 20 N.E. 609, 610, 114 
NOY: 327. 


[a] What constitutes “allowance.” 
—A town’s acceptance of a commit- 
tee’s report on a claim presented was 
not an allowance of the claim, Bick: 
ford v. Hyde Park, 54 N.E. 250, 173 
Mass, 536. 


[b] Payment of honds.—Where a 
town has issued bonds and provided 
for a direct annual tax to pay the in- 
terest and principal on the bonds, as 
required by the constitution, the basis 
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er officers.°®* 


[§ 256] 2. Form and Requisites of Claim. The 
’ form and requisites of claims are generally pre- 
seribed, by statute.°® Where there is no require- 
ment to that effect claims need not be itemized or 
verified;**> and even under a statute containing 
such a requirement, the presentment of a claim with- 
out itemizing®’ or verifying®® it. will not bar re- 
covery where a proper claim is afterwards filed. 
The verification of claims has been held to have no 
obligatory force, and could be disregarded;*® but 
where the statute requires certain statements there- 
in, they must be made.*° 


[§ 257] 3. Authority in Whom Vested. On the 
officials designated by statute,74 and on them only, 
devolve the authority and duty to audit and to 
allow or reject claims presented for payment."? 
Thus it has been held that the action of the county 
board of supervisors,’* or even of a town meeting,’* 
in assuming to audit and allow a claim against the 
town, was void and under a constitutional provi- 
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sion forbidding the legislature to audit and allow 
any private claim, that the legislature was with- 
out power to pass upon the validity of claims against 
a town.7® Under some circumstances, a town board 
may not be permitted to allow a claim not passed 
upon by the electors.7¢ In the allowance and pay- 
ment of claims, the township clerk’s only functions 
are the performance of clerical acts.*7 


[§ 258] 4. Proceedings and Hearing.”* The audit- 
ing officers must meet at the time and place pre- 
seribed by law;7® and, if a mode of procedure is 
prescribed, there must be at least substantial com- 
pliance with the requirements.8° The auditing 
board has a very wide discretion in accepting or 
rejecting claims.%? 

Items. Usually each item must be audited sep- 
arately;82 but where the claimant acted in bad 
faith, the total disallowance of all claims was prop- 
er, the board not being required to sift through 
the claims, in order to allow a few.®* And where 
a claim for legal services in one suit and under one 
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for the levy of such tax is the cer- 
tificate of the board of town auditors; 
the bonds being charges or claims 
' against the town which it is the duty 
of the board of auditors to examine 
and allow. Peo. v. Chicago, B. & Q. 
R. Co., 938 N.E. 410, 248 Ill. 81; St. 
Louis, R. I. & C. R. Co. v. People ex 
rel., 35 N.E. 228, 147 Ill. 9; Peo. ex 
aa See dane, 34 N.E. 297, 137 


[c] Rule held inapplicable.— 
Where gravel was taken from land, 
under statute, and an amount allowed 
therefor by the township trustees 
was satisfactory to the landowner, 


but the county commissioners re- |. 


fused to allow it, the claim still re- 
mained a valid claim against the 


township. Kendig v. Commissioners 
of Greene County, 92 N.E. 469, 82 
OhioSt. 315. 


64. State ex rel. Daniel v. Torrey, 
33 S.W.(2d) 130, 225 Mo.App. 966; 
Stanton vy. Taylor, 19 N.Y.S. 43, 64 
Hun 633 [mod 32 N.E. 1063, 136 N.Y. 
Sea v. Barber, 77 A. 1003, 31 


[a] Particular officers and boards. 
—(1) Supervisor is the chief fiscal 
officer of a town having no treasurer. 
Stanton v. Taylor, 19 N.Y.S. 43 [mod 
on other grounds 32 N.E. 1063, 136 N. 
Y. 664]. (2) Town council has juris- 
diction to pass upon claims against a 
town, and the voters have no power 
to give such authority to an auditing 
committee. Quinn v. Barber, 77 A. 
1003, 31 R.I. 538. (3) Township clerk 
has no power to pass on claims 
against a township, or to question 
their validity. State ex rel. Daniel 
v. Torrey, 33 S.W.(2d) 130, 225 Mo. 
App. 966. 


[b] Name of tribunal.—In some 
jurisdictions the tribunal to which 
the law commits the settlement and 
adjustment of town charges is called 
a board of audit. Osterhoudt v. Rig- 
ney, 98 N.Y. 222, 282. 


65. See statutory provisions. 


66. Hawley v. Town of Stuntz, 227 
N.W. 358, 178 Minn. 411. 


67. Hawley v. Town of Stuntz, su- 
pra. 
68. Hawley v. Town of Stuntz, su- 


pra; Blaser v. Town of Chase, Ocon- 
to County, 159 N.W. 735, 164 Wis. 98. 


69. Peo. v. 
ditors, 26 N.Y.S. 122, 74 Hun 83; Peo. 
v. Whalen, 5 N.Y.Wkly.Dig. 410. 


70. Peo. v. King, 101 N.Y.S. 782, 
116 App.Div. 89. 


71. See statutory provisions. 
72. See cases infra this section. 


73. Peo. v. Wright, 19 Mich. 351; 
Armstrong v. Fitch, 110 N.Y.S. 736, 
126 App.Div. 527; McCrea v. Chahoon, 
8 N.Y.S. 88, 54 Hun 577; Kendig v. 
Greene County, 92 N.E. 469, 82 Ohio 
St. 315; Outagamie County v. Green- 
ville, 45 N.W. 1090, 77 Wis. 165. 


“The boards of supervisors have no 
general power to establish claims in 
favor of the county against the town- 
ooh Peo. v. Wright, 19 Mich. 351, 


[a] Limited authority of county 
board.—(1) Although jurisdiction to 
audit accounts against the town was 
concurrent under statute, the super- 
visors could not allow accounts that 
had been rejected by the town audi- 
tors On their merits. McCrea v. Cha- 
hoon, *8 N.Y.S. 88, 54 Hun 577. (2) 
Under statute conferring the author- 
ity to audit certain claims against 
towns upon the county board in 
which the town is represented by its 
supervisor, the allowance of a claim 
is conclusive against the town. Outa- 
gamie County v. Greenville, 45 N.W. 
1090, 77 Wis. 165. (3) After the 
county commissioners’ refusal to al- 
low a claim it still remained a valid 
claim against the township. Kendig 
v. Greene County, 92 N.B. 469, 82 
OhioSt. 315. 


74 Cottonwood v. People, 38 IIl. 
App. 239; People v. Onondaga Tp., 
16 Mich. 254; Wunderlich v. Kalko- 
fen, 113 N.W. 1091, 184 Wis. 74. 


“Townships have no power to audit 
aceounts by town meeting.” Peo. vy. 
Onondaga Tp., 16 Mich. 254, 259. 


[a] Town board could not validate 
audit.—Rockefeller v. Taylor, 74 N.Y. 
S. 812, 69 App.Div. 176 [rev 59 N.Y.S. 
1038, 28 Misc. 460]. 


[b] Rule was not applied where a 
claim was disallowed and the town 
meeting voted: (1) To refund the 
amount claimed, its action being in 
the nature of an express contract 
based on a valid consideration. Hall 


Board of Town Au-[‘v. Inhabitants of Holden, 116 Mass. 


172; Nelson v. Inhabitants of Mil- 
ford, 7 Pick. (Mass.) 18. (2) So, too, 
it has been held that where, after the 
disallowance of a claim by the 
auditors, it had been allowed by a 
town meeting and a tax voted and col- 
lected to pay it, mandamus would lie 
to compel the supervisors and clerk 
to issue a town warrant for its pay- 
ment. Wunderlich v. Kalkofen, 113 
N.W. 1091, 134 Wis. 74. 


She Peo. v. Onondaga Tp., 16 Mich. 
254. 


76. Menasha Woodenware Co. v. 
Town of Winter, 150 N.W. 526, 159 
Wis. 437. 


77. State ex rel. Daniel v. Torrey, 
33 S.W.(2d) 130, 225 Mo.App. 966. 


78 Rehearing see infra § 262. 


79. Chicago & A. Ry. Co. v. Peo- 
ple, 60 N.E. 69, 190 Ill. 20; Jackson 
v. Collins, 16 N.Y.S. 651. 


80. Chicago, etc., R. Co. v. Peo., 
60 N.E. 69, 190 Ill. 20; Westchester 
Cent. Bank v. Shaw, 106 N.Y.S. 94, 121 
App.Div. 415; Peo. v. Orleans County, 
90 N.Y.S. 318, 98 App.Div. 390; Peo. 
v. Vanderpool, 54 N.Y.S. 436, 35 App. 
Div. 73; Webb v. Bell, 47 N.Y.S. 989, 
22 App.Div. 314 [aff 57 N.E. 1128, 162 
N.Y. 641]; Peo. v. Elmira Auditors, 
20 Hun 150 [aff 82 N.Y. 80]. 


[a] Ilustrations.—(1) Certain 
proceedings were held to be a suffi- 
cient audit of a town clerk’s claim. 
Westchester Cent. Bank v. Shaw, 106 
N.Y.S. 94, 121 App.Div. 415. (2) The 
objection that a town tax was illegal 


because the auditors did not certify ~ 


the claims allowed to the town clerk 
within the time required could not 
avail on the treasurer’s application 
for the sale of land, the objection not 
being to the substantial justice of the 
tax® Chicago, ‘etc. Ro. Co. v.sPeoples 
60 N.E. 69, 190 Ill. 20. 


81. Wall v. Trumbull, 16 Mich. 
228; Peo. v. Orleans County, 90 N.Y. 
S. 318, 98 App.Div. 390; Peo. v. Han- 
nibal Auditors, 20 N.Y.S. 165, 65 Hun 
414; Peo. v. Ulster County, 32 Hun 
(N.Y.) 607; Matter of Stokes, 68 N. 
Y.S. 439, 33 Misc. 448. 


82. Peo. v. Elmira Auditors, 20 
Hun 150 [aff 82 N.Y. 80]. 


83. Peo. v. Orleans County, 90 N. 
Y.S. 318, 98 App.Div. 390. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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retainer is in fact but a single claim, the board 
need not pass on each item separately.®+ 


Evidence and proof. Evidence supporting the 
claims need not be under oath®® unless specifical- 
ly required by statute.8¢ The auditors may seek 
information from any quarter obtainable,®? and may 
act upon their own knowledge of a claim,’® provid- 
ed the amount allowed is within the amount of the 
claim.’® 


Interest.°° The rule in regard to interest in 
respect to accounts against towns, does not differ 
from that governing accounts against individuals.®} 


Certificate. The certificate as to the allowance®? 
or rejection®® of the claim should be issued by the 
board and filed with the town clerk,®* in compliance 
with the statutory requirements. 


Personal presence of claimants is unimportant, if 
their claims are not disputed.®® 


[§ 259] B. Conclusiveness and Effect of Audit. 
The auditing and allowance or disallowance of 
claims by auditing boards or officers, being judicial 
acts,°® are conclusive on everyone’ including the 
town®® and the board of supervisors®® until re- 
versed or annulled in a proper proceeding. 


Construction and Operation of Audit. The con- 
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| struction of particular audits depends on the facts 


in each particular case. Thus it has been held that 
the rejection of the claim of an attorney was not 
a rejection of the claim of officers for disburse- 
ments to the attorney? and that the fact that the 
claims of a person illegally employed were audited 
did not defeat his liability to repay the amounts 
paid.* 


[§ 260] C. Review—1. By Court—a. In General. 
Where the statute provides a specific remedy for one 
whose claim has been refused, a common-law ac- 
tion will not lie. In the absence of contrary stat- 
utory provisions® the general rules applicable to ap- 
peals in other civil cases® apply on review of the 
decisions of auditing boards.’ Thus it has been held 
that a party having the right of appeal cannot be 
deprived thereof by the willful or accidental acts 
or omissions of public officers® and that a moot aues- 
tion will not be reviewed.® Although courts may re- 
view decisions on the facts? they will rarely inter- 
fere with the discretion of an auditing board, when 
exercised reasonably and in good faith! unless it 
is clear that the board has erred.12 


[§ 261] b. Certiorari1? The common method of 
review, in some jurisdictions, is by certiorari.14 This 
writ must be obtained while the board still retains 
jurisdiction of the proceedings;!® but an adjourn- 


84. Peo. v. Vanderpool, 54 N.Y.S.[88 N.Y.S. 11138 mem, 95 App.Div. 620{ Misc. 568. 
436, 35 App.Div. 73. [aff 85 N.Y.S. 1098, 42 Mise. 116, and Reversal or annulment inf . 

85 Wall v. Trumbull, 16 Mich.|2 73 N-E. 1130 mem, 180 N.Y. 542]. | 9,7 2 Se tle 
228; Peo. ex rel. Oppenheimer Pub.|. [a] Requisites of certificate.-—The 2 


& Printing Co. v. People, 30 N.Y.S. 


making of an abstract of claims, as 


McCoy v. McClarty, 104 N.Y.S. 
80, 53 Misc. 69. 


878, 81 Hun 383. 


[a] Statement of and reason for 
tule.—‘‘There is no rule of law mak- 
ing it requisite that the evidence in 
support of the claims should be un- 
der oath. Doubtless such a course is 
desirable in most cases, but where 
the circumstances giving rise to the 
claim are within the personal knowl- 
edge of the members of the board, 
and they alone are to be satisfied of 
its correctness, the production of 
other evidence seems an act of mere 
supererogation.” Wall v. Trumbull, 
16 Mich. 228, 239. 


86. See statutory provisions. 


87. Peo. v. Board of Town Auditors, 
26 N.Y.S. 122, 74 Hun 83. 


88. Wall v. Trumbull, 16 Mich. 
228; Peo. v. Vanderpool, 54 N.Y.S. 
436, 35 App.Div. 73; Peo. v. Peo., 30 
N.Y.S. 878, 81 Hun 383; Peo. v. Board 
of Town Auditors, 26 N.Y.S. 122, 74 
Hun 83; Peo. v. Hannibal Auditors, 
20 N.Y.S. 165, 65 Hun 414. 


“There is yet no mode of proce- 
dure prescribed by which it [a board 
of town auditors] is to take proof or 
obtain knowledge respecting the 
validity of any claim presented for 
audit.” Peo. v. Board of Town Au- 
ditors, 26 N.Y.S. 122, 124, 74 Hun 83, 
84. 

89. Menasha Woodenware Co. v. 
Town of Winter, 150 N.W. 526, 159 
Wis. 437. 

90. Generally see Interest 33 C.J. 
p 173. 

91. Langdon v. 
285. 


Castleton, 30 Vt. 


92. Peo. v. Manning, 55 N.Y.S. 781, 
37 App.Div. 141. 


93. Peo. v. Stillwater Auditors, 
110 N.Y.S. 745, 126 App.Div. 487, 22 


-N.Y.Cr. 367; Peo. v. Horicon Auditors, 


required by statute, was not a com- 
pliance with the statute requiring a 
certificate. Peo. v. Horicon Audi- 
tors, 85 N.Y.S. 1093, 42 Misc. 116. 


94. Peo. v. Horicon Auditors, 88 N. 
Y.S. 1118 mem, 95 App.Div. 620 [aff 
85 N.Y.S. 1093, 42 Misc. 116, and aff 
73 N.E. 1130 mem, 180 N.Y. 542]; Peo. 
v. Manning, 55 N.Y.S. 781, 37 App.Div. 
141; In re Plains Tp. Audit, 15 Pa. 
Co. 408, 7 Kulp 406. 


ie Wall v. Trumbull, 16 Mich. 
228. 


96. Dunn v. Town of Whitestown, 
185 F. 585; Wall v. Trumbull, 16 
Mich. 228; Armstrong v. Fitch, 110 
Nev. Se Ve6. 26 App. Div. 527; “Peo. Ve 
Peo., 30 N.Y.S. 878, 81 Hun 383. See 
also cases infra this section. 


97. Barnard v. Argyle, 20 Me. 296; 
Osterhoudt v. Rigney, 98 N.Y. 222; 
Armstrong y. Fitch, 110 N.Y.S. 736, 
126 App.Div. 527; Matter of Mefford, 
99 N.Y.S. 400, 113 App.Div. 529; Peo. 
v. Ulster County, 32 Hun (N.Y.) 607; 
Lattin v. Oyster Bay, 70 N.Y.S. 386, 
34 Misc. 568; Elizabeth Tp. v. White, 
29 N.E. 47, 48 OhioSt. 577. 


[a] Statement to contrary.—‘“The 
decision of the township board, un- 


like that of the board of supervisors, 


is not final and conclusive upon the 
claimant or upon the courts.” Wil- 
kinson v. Long Rapids Tp., 41 N.W. 
861, 74 Mich. 63, 68. 


98. Dunn y. Town of Whitestown, 
185 F. 585. 


99. Osterhoudt v. Rigney, 98 N.Y. 
222, 234; Armstrong v. Fitch, 110 N. 
Y.S. 736, 126 App.Div. 527; In re Mef- 
ford, 99 N.Y.S. 400, 113 App.Div. 529. 


1. Armstrong v. Fitch, 110 N.Y.S. 
736, 126 App. 527; Matter of Mefford, 
99 N.Y.S. 400, 113 App.Div. 529; Lat- 
tin v. Oyster Bay, 70 N.Y.S. 386, 34 


3. Daly v. Haight, 149 N.Y.S. 940, 
87 Mise. 425 [rev on other grounds 
156. N.Y.S. 538, 170 App.Div. 469, aff 
121 N.E. 862, 224 N.Y. 726 mem]. 


4. Brown v. White Deer Tp., 27 
Pa. 109 (the only remedy was by ap- 
peal to the common pleas). 


5. See statutory provisions. 
See See Appeal and Error 3 C.J. p 


7. See cases infra this section. 


& In re Plains Tp. Audit, 15 Pa. 
Co. 408, 7 Kulp 406. 


9. In re Weeks, 89 N.Y.S. 826, 97 
App.Div. 131 [aff 94 N.Y.S. 468, 106 
App.Div. 45]. 


10. People v. People, 
878, 81 Hun 383. 


11. People v. Orleans Co., 90 N.Y. 
S. 318, 98 App.Div. 390. 


12. People v. People, 30 N.Y.S. 878, 
81 Hun 383. 


13. Generally see Certiorari 11 C. 
J. p 80 et seq. 


e 

14. People v. Stillwater Auditors, 
110 N.Y.S. 745, 126 App.Div. 487, 22 
N.Y.Cr. 367; Matter of Weeks, 89 N. 
Y.S. 826, 97 App.Div. 131 [aff 94 N.Y. 
S. 468, 106 App.Div. 45]; People v. 
Hempstead Town Auditors, 63 N.Y.S. 
114, 49 App.Div. 4; People v. Vander- 
pool, 54 N.Y.S. 436, 35 App.Div. 73; 
People v. Hannibal Auditors, 20 N. 
Y.S. 165, 65 Hun 414; Peo. v, Barnes, 
8 N.Y.St. 531 [aff 20 N.B. 609, 114 
N.Y. 317, rearg den 21 N.E. 739, 114 
N.Y. 317]; Murphy v. Town of Ben- 
ton, 148 N.Y.S. 278, 86 Misc. 72. 


15. People v. Hempstead Town 
Auditors, 63 N.Y.S. 114, 49 App.Div. 
4; People v. Hannibal Auditors, 20 
N.Y.S. 165, 65 Hun 414. 


30 N.Y.S. 
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ment after the denial of an unliquidated claim will 
not bar certiorari1® A partial rejection of a claim 
is considered a final determination on the merits, 
as regards the right to review.17 On certiorari to 
review the proceedings of an auditing board new 
grounds for its decision, not stated in the original 
certificate, cannot be relied on.1® The return will 
be regarded as a true statement of the facts relat- 
ing to the procedure of the board?® but proceedings 
subsequent to the issuance and service of the writ 
cannot be considered as within the return.*° 


[§ 262] c. Mandamus.?4. While mandamus may 
lie to compel an audit,22 ordinarily mandamus will 
not lie to compel a particular decision®* or to com- 
pel payment of a disputed claim,”* or a claim not 
_audited.25 Where an amount has been found due 
a claimant mandamus will compel the issuance of 
a certificate required by statute?® or the levy of a 
tax to pay the claim.27 Thus, it has been held that 
an audited claim can be enforced only by manda- 
mus to compel its inclusion in the tax levy.?® 


[§ 263] 2. By Auditing Board. The same board 
of auditors, at a subsequent meeting, may recon- 
sider its action in disallowing a claim,?® or, if there 
has been no adjudication on the merits of a claim, 
it may be again presented.*° On the other hand, 
it has been held that auditing boards or officers ordi- 
narily cannot reconsider, revise, review, or annul 


. 16. Murphy v. Town of Benton, 
148 N.Y.S. 273, 86 Misc. 72. Cc 


17. People v. Hannibal Auditors, 
20 N.Y.S. 165, 65 Hun 414. 


18. People v. Stillwater Auditors, 29. 
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27. Miller v. Keating Tp., 33 Pa. 
oO. 363. 


28. Lattin v. Town of Oyster Bay, 
70 N.Y.S. 386, 34 Misc. 568. 37. 


Matter of Weeks, 


their own judicial action in allowing a claim,** al- 
though it has been held that a claim for money ex- 
pended without authority, but which the board audit- 
ed and allowed, could, on being again presented, 
be reéxamined and passed on by the board.®? 


Acts of prior board. A town board of audit could 
not audit and allow claims which had been passed 
upon and rejected by a prior board.*? 


[§ 264] 3. By County Supervisors.** Where pro- 
vision may be made by statute for a review of the 
action of the town board by the county board of 
supervisors,®® the provisions of the statute are gen- 
erally controlling as to who may appeal,?® as to 
notice of appeal,?” as to procedure,®*® and as to mat- 
ters that may be considered.*® 


[§ 265] D. Action to Set Aside Allowed Claims. 
In proceedings to set aside claims that have been 
allowed, the claimants are necessary parties.4° The 
enumeration in a statute of persons against whom 
actions may be brought does not dispense with the 
necessity of joining all others who will be direct- 
ly affected by the judgment.* 


[§ 266] E. Settlement, Compromise, and Arbitra- 
tion.4?, Under their statutory powers*® selectmen 
may have authority, by virtue of their office, to set- 
tle claims against the town*‘ and, in their disere- 
tion, to submit them to arbitration,*® since a town 


Chahoon, 8 N.Y.S. 88, 54 Hun 577. 


36. Jefferson Tp. v. Enders, 33 Pa. 
Co. 405 (taxpayers). 


People v. Orleans County, 90 


89 N.Y.S.| N.Y.S. 318, 98 App.Div. 390 (statute 


110 N.Y.S. 745, 126 App.Div. 487, 22 
NuY. Cr. S617. 


19. People v. Vanderpool, 54 N.Y. 
S. 436, 35 App.Div. 73. ‘ 


20. In re Weeks, 89 N.Y.S. 826, 97 
App.Div. 131. 


21. Generally see Mandamus 38 C. 
J. p 526 et seq. 


22. People v. Smith, 31 N.Y.S. 749, 
83 Hun 432; Murphy v. Town of Ben- 
ton, 148 N.Y.S. 273, 86 Misc. 72. 


[a] Rule stated.—Mandamus will 
lie to compel the auditing board of 
a town to meet and audit a claim pre- 
sented, and to give the claimant no- 
tice of such meeting. People v. Car- 
rollton Auditors, 59 N.Y.S. 615, 43 
App.Div. 22. 


23. Cottonwood Auditors v. Peo- 
ple, 38 Ill.App. 239; People v. Barnes, 
21 N.B. 739, 114 N.Y, 317. 


“Where there must be investiga- 
tion and decision upon facts to be 
presented and considered, where 
judgment and discretion must be ex- 
ercised, mandamus* will not furnish 
the appropriate remedy to compel a 


particular action or decision.’ Cot- 
tonwood Auditors vy. People, 88 Ill. 
App. 239, 242. 

[a] Beason for rule—As_ the 


board acts judicially in examining 
claims, mandamus will not lie to com- 
pel it to decide in a particular way. 
Bere v. Barnes, 21 N.E. 789, 114 N. 


24. Foster v. Angell, 33 A. 406, 19 
R.I. 285. 


25. Foster v. Angell, supra. 


26. People v. Manning, 55 N.Y.S. 
781, 37 App.Div. 141. 


826, 97 App/Div. 131 [aff 94 N.Y.S. 
468, 106 App.Div. 45]. 


[a]. Disallowance of a claim pre- 
sented without authority did not bar 
subsequent presentation by the cred- 
itor. People v. King, 101 N.Y.S. 782, 
116 App.Div. 89. 


30. People v. Hempstead Town 
Auditors, 63 N.Y.S. 114, 49 App.Div. 4. 


31. Central Bank v. Shaw, 106 N. 
Y.S. 94, 121 App.Div. 415; Peo. v. 
Supervisors of Ulster County, 32 Hun 
(N.Y.) 607; Peo. v. Schenectady Su- 
pervisors, 35 Barb. (N.Y.) 408. 


[a] There is no variance between 
the rule stated, and’ Peo. ex rel. v. 
Board of Town Auditors, 5 Hun (N. 
Y.) 647, in which a claim was con- 
sidered and then reduced, three days 
later, and it was held that the reso- 
lution allowing the claim at the re- 
duced amount was the final action of 
the board. » Central Bank v. Shaw, 
106 N.Y.S. 94, 97, 121 App.Div. 415. 


32. People v. Barnes, 21 N.E. 739, 
114 N.Y. 317. 


a Osterhoudt v. Rigney, 98 N.Y. 


34. Compare Counties § 104. 
35. See statutory provisions. 


[a] Concurrent jurisdiction.—Un- 
der the New York. statute giving the 
board of town auditors and the board 
of supervisors concurrent jurisdic- 
tion in auditing claims against 
towns, the board of supervisors had 
authority to allow claims presented 
in proper form, which had been re- 
jected by the auditors because ‘not 
itemized,” but they had no such au- 
thority as to claims rejected by the 
auditors on their merits. McCrea y. 


requiring notice was not unconstitu- 
tional in failing to require service on 
claimant). 


38. People v. Orleans County, su- 
pra. 


[a] Personal appearance of claim- 
ant.—The board of supervisors is not 
required to summon the claimant to 
appear personally and_ explain the 
items of his account. People v. Or- 
leans County, 90 N.Y.S. 318, 98 App. 
Div. 390. 


39. Armstrong v. Fitch, 110 N.Y. 
S. 736, 126 App.Div. 527 (supervisors 
could correct only clerical errors, and 
could not review the merits or legal- 
ity of claims). 


40. Osterhoudt v. Ulster County 
Supervisors, 98 N.Y. 239; Armstrong 
wees 99 N.Y.S. 471, 113 App.Div. 


41. Osterhoudt v. Ulster County 
Supervisors, 98 N.Y. 239. 


42. Generally see Arbitration and 
Award 5 C.J. p 1; Compromise and 
Settlement 12 C.J. p 312. 


43. See statutory 
supra § 113 ét seq. 


44. Sharon v. Salisbury, 29 Conn. 
113 [overr Leavenworth v. Kings- 
bury, 2 Day (Conn.) 323]. 


45. Fogg v. Dummer, 58 N.H. 505; 
Hollister v. Pawlet, 43 Vt. 425; Dix 
v. Dummerston, 19 Vt. 262. 


[a] Im Connecticut (1) this is 
now the rule. Hine v. Stephens, 33 
Conn. 497, 89 Am.D. 217. (2) But un- 
der an earlier statute it was held that 
the selectmen had no such authority. 
Griswold v. North Stonington, 5 
Conn. 367. 


provisions, and 


For later cases, developments and changes in the law see Annotations, same title and section number, 


w 
d 
. 
a 


-§§ 266-269] 


is authorized to submit to arbitration a controversy 
to which it is a party.4¢ A town vote appointing 
an agent to compromise a claim*’ or authorizing 
settlement by agents at their discretion,*® empowers 
them to submit the claim to arbitration, and author- 
ity to prosecute or defend a suit*® implies a power 
to refer it by rule of court.5° As regards the ques- 
tion of what constitutes a compromise®! it has been 
held that the allowance of a claim on condition that 
certain suits be dismissed was an attempt to audit 
the claim and was not binding on the town as a 
eompromise.®2 


[§ 267] F. Releases. A town, acting by the ma- 
jority of the electors, may legally release a debt,5* 
even a doubtful claim,®* although it cannot, by way 
of mere gift, release an admitted debt, against the 
dissent of a minority,®® nor can it discharge a debtor 
without consideration.5* Without a vote of the 
town, the selectmen cannot execute discharges for 
payments made to the town;57 nor can they release 
causes of action in favor of the town;5® nor can 
they release or discharge the liability of an in- 
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terested witness so as to render him competent.®® 


~[§ 268] G. Payment. Town claims and orders 
are usually payable in money,®°® although they may 
also be payable in merchandise or commodities.*! 
In the latter case, however, they may be made pay- 
able in money by agreement of the parties.62 The 
duty of a town treasurer to pay claims which have 
been properly audited and allowed against a town 
is ministerial®* and may be enforced by manda- 
mus.°4 


Partial payment. The receiving of an order by 
the claimant, where not accepted in full payment, 
does not preclude him from bringing suit for the 
balanee alleged to be due.®® 


Recovery back. The rule that a voluntary pay- 
ment, made because of error of law, cannot be re- 
covered back is inapplicable to towns®® and thus the 
fact that a town paid over money to a county under 
a tax warrant would not prevent a review of the 
legality of the payment.®? 


VII. ACTIONS*® 


[§ 269] A. Capacity To Sue and Be Sued. While 
towns or townships when considered as merely polit- 
ical divisions or governmental agencies,®® have no 
inherent capacity to sue or be sued,’® the rule is 
that a town or organized township, considered as 
a quasi-municipal corporation vested with certain 
corporate capacity and powers,"! like a county, a 


municipality, a school district, or similar corporate 
entity,’? may sue and be sued in its corporate ca- 
pacity ;** and this right to sue and liability to suit 
has been conferred by many statutes either express- 
ly or by implication;7* but such capacity, it has 
been said, should be restricted to cases where the 
assertion of corporate rights, or the enforcement of 


46. Campbell v. Inhabitants of Up- 
ton, 113 Mass. 67 

47. Schoff v. Bloomfield, 8 Vt. 472. 
See also supra § 215. 


5 48. Campbell v. Upton, 113 Mass. 
ig 

49. See supra § 115. 

50. Buckland v. Conway, 16 Mass. 
396. 

51. See Compromise and Settle- 
ment §§ 6-24. 

52. Webb v. Bell, 47 N.Y.S. 989, 
22 App.Div. 314 [aff 57 N.E. 1128, 162 
N.Y. 641]. 


53. Ford v. Clough, 8 Me. 334, 23 
Am.D. 513. 

54. Ford v. Clough, supra. 

55. Wells v. Putnam, 47 N.E. 1005, 
169 Mass. 226. 

56. Washington Dist. Tp. v. Thom- 
as, 12 N.W. 767, 59 Iowa 50; Taylor 
Dist. Tp. v. Morton, 387 Iowa 550. 

57. Middlebury v. Rood, 7 Vt. 125; 
Angel v. Pownal, 3 Vt. 461. 


58. Carlton v. Bath, 22 N.H. 559. 


Authority to compromise suits see 
supra, § 266. 
59. Carlton v. Bath, 22 N.H. 559; 


Angel v. Pownal, 3 Vt. 461. See also 
Bra noses [40 Cyc 2254 text and note 


32). 
60. See cases infra this section. 
See also supra § 215. 
61. Veazy v. Harmony, 7 Me. 91; 
62. Veazy v. Harmony, supra 
{town treasurer had authority to 
agree to pay in money an. order 
drawn on him payable in grain). 
63. H. P. Cornell Co. v. Barber, 76 


A. 801, 31 R.I. 358. 


64. H. P. Cornell Co. v. Barber, 
supra. See also Mandamus §8§ 71-74, 
408-414. 


65. Wilkinson v. Long Rapids Tp., 
41 N.W. 861, 74 Mich., 63. 


66. Cayuga County v. State, 183 
N.Y.S. 646, 112 Misc. 517. 


[a] Reason for rule—In such 
case it is considered that such a pay- 
ment is not voluntarily made by the 
municipality, but by its agent, in ex- 
cess of his authority, and in defiance 
of its-—rights. Cayuga County v. 
State, 183 N.Y.S. 646, 112 Misc, 517. 


67. Peo. ex rel. Town of Candor v. 
Board of Supervisors of Tioga Coun- 
ty, 199 N.Y.S. 300, 204 App.Div. 703. 


68. Actions: 


On bonds of officers see supra §§ 139- 
1438. 


On preéxisting claims, etc., see su- 
pra § 42. 


On town bond see supra § 216. 
On warrants see supra § 194. 


To adjust prior rights and liabilities 
see supra §§ 37-42. 


69. See supra § 4. 


70. State v. Clamme, 134 N.E. 676, 
80 Ind.App. 147; Davis v. Laughlin, 
124 N.W. 876, 147 Iowa 478; Austin 
Western Co. v. Township of Weaver, 
114 N.W. 189, 136 Iowa 709; West 
Bend Tp. v.. Munch, 2 N.W. 1047, 52 
Iowa 132; Stanley v. Inhabitants of 
Town of Sangerville, 109 A. 189, 119 
Me. 26, 9 A.L.R. 348; Lattin v. Town 
of Oyster Bay, 70 N.Y.S. 386, 34 Misc. 
568. ; 


[a] Zownship as taxing district 
for the improvement of highways can 
neither sue nor be sued. State v. 


Vannes: 134 N.E. 676, 80 Ind.App. 


' 71. See supra § 4. 


72. See Counties § 376; Municipal 
Corporations § 1701; Schools and 
School Districts § 928. 


[a] Boards of trustees of incor- 
porated towns are legal entities, and 
are suable as such; this being rec- 
ognized by various sections of the 
statutes imposing specific powers and 
duties upon such boards. Pottenger 
Nh 142 N. E. 616, 81 Ind.App. 


73. Stanley v. Inhabitants of 
Town of Sangerville, 109 A. 189, 119 
Me. 26, 9 A.L.R. 348; Wilson v. Trus- 
tees of No. 16, 8 Ohio 174. 


74. %Jll.—Elrod v. Bernadotte, 53 
nie 368; Ross v. Collins, 106 Ill.App. 


Ind.—Sebrell v. Fall Creek Town- 
ship, 27 Ind. 86, 


Fag wre ree es v. Ledbetter, 106 Me. 


Neb.—Denver v. Myers, 
191, 63 Neb. 107. . 


N.Y.—Horn v. New Lots, 83 N.Y. 
100, 9 Abb.N.Cas. 114 note, 38 Am.R. 
402; Hempstead v. Lawrence, 122 N. 
Y.S. 1037, 188: App.Div. 473. See Lor- 
ee v. Monroe, 11 N.Y. 392, 62 Am. 
D. 120. 


“TTowns] have always been ‘corpo- 
rate bodies’ for certain limited pur- 
poses, being so named by statute, and 
made capable of suing and being sued 
in certain specified cases only.” Lat- 
tin v. Town of Oyster Bay, 
S. 386, 387, 34 Misc. 568. 


[a] As in the case of natural per- 
sons.—Hempstead v. Lawrence, 122 


88 N.W. 


N.Y.S. 1037, 188 App.Div. 473. 
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corporate liabilities, require such a suit.7® 


[§ 270] B. Rights of Action’?*°—1. By Town. As 
in the case of similar entities having similar cor- 
porate capacities,’? rights of action that may exist 
in favor of towns or townships are numerous and 
involve a variety of subject matter.’® 
cause of action or grounds for relief*® may be such 
as to justify an action for breach of official duty 
by a township officer,®° an action of assumpsit,®! an 
action for use and occupation,®? an action of eject- 
ment,®* an action of trespass,*4 an action to enforce 
payment of a promissory note,®® or, on proper show- 


ing madé, a suit for injunction.®® 


tion, however, exists for the enforcement by a town 
or township of any duty not owing to it or any rights 


not possessed by it.8? 
[§ 271] 2. Against Town. 


75. Town of Galen v. Clyde & 
Rose Plank Road Co., 27 Barb. (N 
Nikos 


“Hrom the beginning in this state 
towns have been deemed to be pri- 
marily political divisions of the state 
for the purposes of state govern- 
ment, as shown by the” framework 
and scheme of state government and 
administration sketched by the state 
constitution. It followed that as 
such they could not be sued any more 
than the state itself, for sovereignty 
cannot be sued.in its courts without 
its consent. At the same time, how- 
ever, they have always been ‘cor- 
porate bodies’ for’ certain limited 
purposes, being so named by statute, 
and made capable of suing and being 
sued in certain specified cases only.” 

Lattin v. Town of Oyster Bay, 70 N. 
Y.S. 386, 34 Misc. 568. 


76. Right of action: 

On bond of town officer see supra §§ 
139-143. 

8 iG seid claims, ete. see supra 


On town bond see supra § 216. 

On town warrant see supra § 194. 

To adjust prior rights and liabilities 
see supra §§ 37-42. 


77. See supra § 269 note 68. 
78. See cases infra notes 79-86. 
79. Cause or right of action gen- 


erally see Actions §§ 46-71. 


g0. Denver v. Myers, 88 N.W. 191, 
63 Neb. 107. 


[a] Township road overseer.— 
Denver v. Myers, 88 N.W. 191, 63 Neb. 
107. 

81. Inhabitants of Millinocket v. 
Mullen, 78 A. 1120, 108 Me. 29, 


{a] Waiver of tort.—Inhabitants 
of Millinocket v. Mullen, 78 A. 1120, 
108 Me. 29 (holding that the inhabit- 
ants of a town could waive trespass 
in cutting timber on school lots and 
sue in assumpsit). ‘ 

Causes of action generally see As- 
sumpsit, Action of §§ 9-26. 

82. Wilson y. Trustees of No. 16, 


8 Onio 174 (use and occupation un. 
der a void lease by the. town). 


Grounds of action generally see 
Use and Occupation [39 Cyc 851]. 


83. Jamaica v. Hart, 52 Vt. 549 
(to recover possession of town 
lands). 


Right of action generally see Hject- 


Assumpsit®® may lie 
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[§§ 269-272 


against a town for money in its hands rightfully be- 
longing to another.®? 


Mandamus®® against town officers is a usual meth- 
od of enforcing the duties and obligations of a town.°? 


Authority of agents. A supervisor and town clerk 
cannot, by waiver or agreement, subject a town to 
action, where no liability exists.°? 


[§ 272] C. Duty To Defend Action against Officer. 
While a township may, without legal obligation to 
do so, defend its officers in bona fide attempts to dis- 
charge their duties, when such duties are imposed by 
law and when the matter is one in which the town- 
ship has an interest,®°* it has been held that when 
the township treasurer’s possession of property 
seized for taxes is not the possession of the town- 


ship, no legal duty is imposed upon the township 


ment §§ 2-64, 
84. See cases infra this note. 


_[a] Trespass quare clausum fre- 

git for encroachment on land used 
for school purposes was sustained. 
Hempstead v. Lawrence, 122 N.Y.S. 
1037, 188 App.Div. 473; Castleton v. 
Langdon, 19 Vt. 210. 


Civil trespass generally see Tres- 
pass post. 


hoe Augusta v. Leadbetter, 16 Me. 


Actions on promissory notes gen- 
erally see Bills and Notes § 1067 et 
seq. 


86. See cases infra this note. 


[a] Against repeated trespasses. 
—Town of Hempstead v. Lawrence, 
122 N.Y.S., 1037, 1388 App:Div.. 473 
(injunction against repeated tres- 
passes). 


[b] Method of enforcement of 
rights.—A town law specifying how 
towns may sue and be sued, did not 
deal with the creation and existence 
of rights or liabilities of a town, but, 
at most, only with the methods for 
the enforcement of the rights and lia- 
bilities there referred to, and the 
fact that an action to enjoin trespass 
on property owned by a town was 
not specified therein did not deprive 
the town of a right to maintain it. 
Town of Hempstead v. Lawrence, 122 
N.Y.S. 1037, 1388 App.Div. 473. 


_Injunction generally see Injunc- 
tions 32 C.J. p 1. 


87. See cases infra this note. 


[a] Bule applied: (1) To attempt 
to enforce bond exacted by the town- 
ship committee acting under special 
authority conferred by the legisla- 
ture. Woodbridge Tp. v. Hall, 1 A. 
492, 47 N.J.Law 388. (2) To attempt 
to set aside a contract relating to 
highway control, made between high- 
way ofiicers and private corporation, 
the town not owning the fee in the 
highway. Galen v. Clyde, etc., Plank 
Road Co., 27 Barb. (N.Y.) 5438. (8) 
To attempt to suppress a public nui- 
sance constituting a menace to the 
health of citizens, where the town 
was not charged with the protection 
of public health. Belleville Tp. v. 
Orange, 62 A. 331, 70 N.J.Eq. 244 [aff 
Ob ARAL Ned oe to hau Gao) eo 
ejectment brought to recover lands 
granted by an individual to a mis- 
sionary society. Colchester vy. Hill, 
Brayt. (Vt.) 65. 


to defend an action against the treasurer growing 


88. Generally see Assumpsit, Ac- 
tion of 5 C.J. p 1378. 


89. See cases infra this note. 


[a] Amount determined by set- 
tlement to be due.—Carney v. Wheat- 
field Tp., 4 Watts & S. (Pa.) 215. 


[b] Money collected under void 
assessment.—Horn v. New Lots, 83 
N.Y. 100, 9 Abb.N.Cas. 114 note, 38 
Am.R. 402. 

[c] Money paid by mistake.—Cen- 
ter School Tp. v. State, 49 N.E. 961, 
150 Ind. 168. 


90. Generally see Mandamus §§ 
258-441. 
91. Salmon vy. Rochester & Lake 


Ontario Water Co., 197 N.Y.S. 769, 


120 Misc. 131. 


[a] Proper method to: (1) Col- 
lect award by township auditors in 
favor of a former supervisor. Miller 
v. Keating Tp., 16 Pa.Dist. 957, 33 
Pa.Co. 363. (2) Enforcement order 
on the town treasurer. Just v. Wis 
Tp., 4 N.W. 298, 42 Mich. 573. ; 


[pb] In New York (1) it was held 
that the remedy against towns to en- 
force claims arising upon contract is 
by mandamus to the board of super- 
visors (Bell v. Esopus, 49 Barb. 506), 
(2) and not by action on the contract 
(Holroyd v. Indian Lake, 83 N.Y.S. 
533, 85 App.Div. 246 [aff 73 N.E. 36, 
180 N.Y. 318]; Colby v. Day, 77 N.Y. 
S. 1022, 75 App.Div. 211 [rev on oth- 
er grounds 69 N.E. 367, 177 N.Y. 548]; 
Bell v. Esopus, supra). 


[ec] Misappropriation of funds.— 
(1) In New York where a supervisor 
misappropriated money raised to pay 
a fire district’s debt, the creditors’ 
remedy was held to be mandamus to 
compel the proper authorities to 
again raise money to pay the claim. 
Fabric Fire Hose Co. v. Town of 
Whitestown, 175 N.Y.S. 191, 187 App. 
Div. 118. (2) In an earlier federal 
case, however, construing the New 
York statutes, a contractor’s remedy 
was held to be an action at law, and 
not mandamus, where the bill, based 
on the town’s contract, had been or- 
dered paid, but the supervisor who 
held _the fund had misappropriated 


it. Dunn v. Town of Whitestown, 
185 F. 585. 
92. Millens v. Town of Greenport, 


249 N.Y.S. 655, 139 Misc. 555. 


938. Jenney v. Mussey Tp., 80 N. 
Sak 121 Mich. 229. See also supra 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 272-277] 


out of such seizure.®4 


{§ 273] D. Management and Compromise of Liti- 
gation. Where there are no controlling special stat- 
utory provisions,®® general rules®* apply to the man- 
agement of actions or suits by or against towns or 
townships, ineluding the compromise and settlement 
thereof.°’ In the absence of express regulation or 
authority, the power, on behalf of the town, to com- 
promise®® suits by and against the town, is vested 
in the proper board or officers of the town®® and not 
in the town agent.1 However, such authority may 
be conferred upon the agent by a vote in the town? 
and in that event a compromise made by him in good 
faith is binding on the town and the taxpayers 
therein? An agent to prosecute and defend, or 
an attorney appointed by him, has general authority 
as to matters of procedure in the conduet of suits,* 
including the power to agree to references,® to com- 
promise suits,® and to discharge judgments.” 


[§ 274] E. Conditions Precedent—1. In General. 
When not otherwise controlled by special statutory 
provisions,® general rules® govern as to conditions 
precedent to actions by or against towns or town- 
ships.t° Tender of stock received for bonds un- 
lawfully issued is not a condition precedent to the 
commencement of a suit for cancellation of the 
bonds,11 and an action for an officer’s neglect may 


94. Jenney v. Mussey Tp., supra. 


Officer see supra §§ 166, 171, 172, 194, | - 8. 
216, 239-254. 9. 
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charge of a judgment). 


Liability for unauthorized acts of | tormey and Client § 164. 
See statutory provisions. 18. 


See Actions §§ 72-83. [a] 
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be brought against the town alone without first 
proceeding against the officer.1? 


[§ 275] 2. Authority To Bring Action—a. By 
Town. The authority necessary to justify the in- 
stitution of an action or suit by a town1? may, un- 
der particular statutory provisions, be given by a 
town meeting,’* by a committee,® or by certain 
designated officers.1® However, no special authoriza- 
tion is necessary for the institution of suit by the 
proper officers on an official bond.17 


[§ 276] b. Against Town. The authority neces- 
sary to institute an action or suit against a town!’ 
may be given by vote of the town,!® but no action 
can be based upon such a vote unless strictly with- 
in the terms of the resolution adopted.?° 


[§ 277] 3. Notice or Demand. In the absence of 
special controlling. statutory provisions,?! general 
rules?” govern as to the necessity for and the suf- 
ficiency of notice and demand as conditions preced- 
ent to actions by or against towns or townships.?? 
While notice of intention to bring suit against a 
town may be a condition precedent to the institu- 
tion of such suit,?* the terms of a statute requiring 
such notice will not be extended by construction 
to include classes of suits not specially mentioned.?® 
Sufficient notice to the proper fiscal officer?* and 


See also At- [b] Bond of treasurer.—Cady v. 
Bailey, 70 N.W. 285, 95 Wis. 370. 


See supra § 115. 


95. See statutory provisions. 
96. See supra § 115. 


97. See cases infra this section. 
See also Accord and Satisfaction §§ 
26-39; Compromise and Settlement 
§§ 7, 8. 


98. See §§ 215, 266. 
nicipal Corporations § 4662; 
and School Districts § 925. 


[a] Audit distinguished.—An at- 
tempt by part of the members of the 
board to allow a claim on condition 
that suits involving it shall be dis- 
missed operates aS an attempt at 
audit and not as a compromise. 
Webb v. Bell, 47 N.Y.S. 989, 22 App. 
Hote 314 [aff 57 N.H. 1128, 162 N.Y. 
641]. 


See also Mu- 
Schools 


99. Town of Cabot v. Britt, 36 Vt. 
349. 


[a] Selectmen.—Town of Cabot v. 
Britt, 36 Vt. 349. 


1. Clay v. Wright, 44 Vt. 538. 
2. Kinsley v. Norris, 60 N.H. 131. 
8. Kinsley v. Norris, 62 N.H. 652. 
4 See cases infra notes 5-7. 


General authority of attorney see 
Attorney and Client §§ 143-183. 


5. Buckland v. Conway, 16 Mass. 
396 (authority to prosecute suit im- 
plies power to refer it by rule of 
court). See also Attorney and Client 
§ 156. 


6. Hulburt v. Defendorf, 12 N.Y.S. 
673, 58 Hun 585 [appeal dism 28 N.E. 
516, 128 N.Y. 652, 3 Silv.A. 553] (an 
officer sued for legal,services rendered 
the town has authority to compro- 
mise the suit). See also Attorney 
and Client §§ 175-177. 


7.. Philips v. East, 16 Ind. 254 
(township trustee has authority to 
accept a note with sureties in dis- 


10. See infra §§ 275-278. 


11. Springport v. Teutonia Sav. 
Bank, 84 N.Y. 408. 


Ee McGregor vy. Walden, 14 Vt. 


13. See supra § 115. 


Suit in name of certain officers see 
infra §§ 283-286. 


14. Cady v. Bailey, 
95 Wis. 370. 


[a] Extent of authority.—A reso- 
lution of a town meeting, instructing 
the officers to start an action against 
two persons named if they failed to 
get satisfaction about a certain mat- 
ter, was sufficient to authorize an ac- 
tion against one or both of them. 
Town of Rolling v. Wunderlich, 129 
N.W. 515, 138 Wis. 667. 


[b] Not condition precedent.—L. 
(1890) c 569 §§ 24, 25, authorizing the 
electors of each town at their biennial 
town meeting or at special town meet- 
ings to direct the prosecution or de- 
fense of all actions in which the town 
is interested, etc., give only a power 
of supervision to the town meeting 
over actions pending or thereafter to 
be brought, and the adoption of, an 


70 N.W. 285, 


-affirmative resolution at a town meet- 


ing is not a condition precedent to the 
bringing thereof, Hempstead v. 
Lawrence, 122 N.Y.S. 1037, 138 App. 
Div. 473. 


15. Briggs v. Murdock, 13 Pick. 
(Mass.) 305 (involving the recovery 
of forfeitures under a statute relat- 
ing to the preservation of fish in the 
Weweantit river). 


16. See statutory provisions. 


17. See cases infra this note. 
also supra § 141. 


[a] Bond of tax collector.—Black- 
stone v. Taft, 4 Gray (Mass.) 250. 


See 


Action not authorized by stat- 
ute cannot be maintained. Doolittle 
v. Walpole, 38 A. 19, 67 N.H. 554. 


19. Hadsell v. Hancock, 3 Gray 
(Mass.) 526 (vote to indemnify town 
officers as basis of suit). 


20. Warren vy. Durham, 61 Me. 19; 
Lyons v. Cole, 3 Thomps.&C. (N.Y.) 
431; Wahlschlager v. Liberty, 23 Wis. 
362. 

[a] Thus, where a town voted to 
pay five hundred dollars for men mus- 
tered into the U. S. service for three 
years and credited upon its quota, no 
claim arises for repayment of a 
smaller sum expended in procuring a 
man to be so mustered and credited, 
by agreement between the town and 
plaintiff, as whose substitute such 
man was mustered; the soldier hav- 
ing received the five hundred dollars 
from the town. Warren v. Durham, 
61 Me. 19. 


21. See statutory provisions. 
22. See Actions §§ 73-83. 
232. See cases infra this section. 


24. Stanyan v. Peterborough, 46 A. 
191, 69 N.H. 372 (action for penalty 
for town’s neglect to maintain guide- 
boards at the junctions of highways, 
could.not be maintained, where begun 
without the giving of statutory no- 
tice). 

25. Hathaway v. Osborne, 55 A. 
700, 25 R.I. 249 (statute relating to 
notice in cases involving damages 
caused by defective highways was 
not applicable to an action against 
the town for trespass by officers in 
laying out a highway). 


26. Varner v. Nobleborough, 2 Me. 
121, 11 Am.D. 48. 


[a] Notice to selectmen is not re- 
quired of the nonpayment of a town 
order by the treasurer. Varner v. 
Ties aaa ean 2 Me. 121, 11 Am.D. 


>. Paty 
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demand for payment?’ are conditions precedent to 
the maintenance of suit on a town warrant or or- 
der.28 When an order has been delivered and paid 
to a wrong person, a demand is not a condition 
precedent to suit on the claim when it has been 
properly presented and allowed.?° 


Waiver of notice. Town or municipal officers 
have no power to waive any of the requirements 
of a statute, as to notice of claim, enacted for the 
protection of the municipality of which they are 
officers.*° 


[§ 278] 4. Presentation of Claim.*+ The neces- 
sity of presenting a claim for audit?” before bring- 
ing suit against a town depends largely on statutory 
provisions,®? with the effect that such presentation 
may** or may not®® be a condition precedent to the 
suit in the particular case. Ordinarily accounts 
should be itemized, verified, and formally present- 


TOWNS 


ed.°° 
stated in the claim filed.*7 Applying rules else- 
where stated?’ failure to make due presentment is 
sometimes a matter in abatement, 39 and sometimes 
a matter in bar,*® and when in abatement the fail- 
ure may be waived‘! but not when in bar.*? 


[§ 279] F. Defenses**—1. In Actions Against 
Towns or Officers.t*4 In an action against a town 
defendant may interpose as a defense thereto that 
it is sued in the wrong ecapacity,*® or that the suit 
is not authorized.*® 
town for money loaned it was no defense that the 
money was used to take up orders held by a town 
debtor ;47 nor, in an action against a town brought by 
selectmen on a vote to indemnify them for expenses 
of defending a suit, was want of notice of the suit 
any defense to the town.*®8 And the right of ac- 
tion against a town for a constable’s default was 


‘T§§ 277-279 


The amount recoverable is limited to that. 


However, in a suit against a. 


eek East Union Tp. v. Ryan, 86 Pa. 


[a] Insufficient demand.—“A de- 
mand being necessary, it would 
scarcely be insisted that a demand 
upon the treasurer’s boy, fourteen or 
fifteen years old, at the barn, and in 
the absence of the treasurer, was any 
demand upon him.” . Packard v. Bo- 
vina, 24 Wis. 382, 383. 


28. Dalrymple v. Whitingham, 26 
Vitro 45, 


me: Stimpson y. Malden, 109 Mass. 


30. Borst v. Town of Sharon, 48 
N.Y.S. 996, 24 App.Div. 599. 


31. See also Municipal Corpora- 
tions § 4675. 


32. See supra § 255. 
33. See statutory provisions. 


$4. Aurora Old Second Nat. Bank 
v. Middletown, 69 N.W. 471, 67 Minn. 
1; Gaffey v. Town of Newfield, 148 
N.Y.S. 772, 163 App.Div. 66; Good- 
friend v. Lyme, 86 N.Y.S. 422, 90 App. 
Div. 334; Bragg v. Victor, 82 N.Y.S. 
212, 84 App.Div. 83; Borst v. Town of 
Sharon, 48 N.Y.S. 996, 24 App.Div. 
599; Wright v. Wilmurt, 90 N.Y.S. 90, 
44 Mise. 456; Conrad v. Town of El- 
lington, 80 N.W. 456, 104 Wis. 367; 
Groundwater v. Washington, 65 N.W. 
871, 92 Wis. 56; Schriber v. Rich- 
mond, 40 N.W. 644, 73 Wis. 5; Went- 
worth v. Town of Summit, 19 N.W. 
97, 60 Wis. 281; Chicago & North- 
western R. Co. v. Town of Langlade, 
12 N.W. 357, 55 Wis. 116; Benware 
v. Town of Pine Valley, 10 N.W. 695, 
53 Wis. 527. 


35. Coyne v. Town of Greenburgh, 
185 N.Y.S. 670, 194 App.Div. 861 [rev 
182 N.Y.S. 230, 110 Misc. 598, mod as 
to other matters 185 N.H. 8938, 233 
N.Y. 503]; Augustine v. Town of 
Brant, 227 N.Y.S. 305, 131 Misc. 555 
[rev 230 N.Y.S. 43, 224 App. Div. 290, 
rev on other grounds 163 N.E. 732, 
249 N.Y. 198, rearg den 166 N.E. 315, 

3 Barrett v. Stutsman 
Co., 59 N.W. 964, 4 N.D. 175; Short 
v. Civil Tp., 65 NW. 432, 8 S.D. 148. 


“No doubt the better practice would 
be to present claims to the auditors 
before suing upon them, but we have 
no power to add such a condition to 
the statute.’”’ Ross v. Collins, 106 II. 
App. 396. 

[a] Certificates of indebtedness 
made an absolute liability of the town 
may be sued on without the necessity 
of submission to audit. Brown vy. 


(Canton, 4 Lans. 


Gh Fes 409 [rev on 
other grounds 49 N.Y. 662]. 


[b] Proof of items not presented. 
—In suit for services and expendi- 
tures as an officer of the township, 
proof was allowed of items not pre- 
sented to the auditors. Judevine v. 
Hardwick, 49 Vt. 180. 


36. Aurora Old Second Nat. Bank 
v. Middletown, 69 N.W. 471, 67 
Minn, 1. 


“Demands against the township, 
when itemized and verified, are to be 
presented to the township board for 
audit and allowance, and ordinarily, 
claims should be so presented before 
the action is brought thereon.” Rock 
Creek Tp. v. Codding, 22 P. 741, 42 
Kan. 649. 


[a] But strict and formal presen- 
tation was unnecessary before the 
commencement of an action on an ac- 
count where the board had refused 
payment for other reasons. Rock 
Creek Tp. v. Codding, 22 P. 741, 42 
Kan. 649. 


[b] In New York, under L. (1890) 
e 568 § 16 providing that no action 
shall be maintained against any town 
to recover damages in certain kinds 
of actions, unless a verified state- 
ment of the cause of action shall be 
presented to the supervisor of the 
town within six months after the 
cause of action accrued, filing of such 
statement is a condition precedent to 
the maintenance of the action, and 
the addressing of any communica- 
tion to such supervisor other than 
that required by the statute will not 
be sufficient. Borst v. Town of 
Sparen, 48 N.Y.S. 996, 24 App.Div. 


37. Conrad v. Ellington, 80 N.W. 
456, 104 Wis. 367. 


ira See Abatement and Revival § 


39. Bleeker v. Balje, 123 N.Y.S. 
809, 138 App.Div. 706; Schriber vy. 
Richmond, 40 N.W. 644, 78 Wis. 5. 


40. Pitt County School Directors 
es Greenville, 40 S.E. 847, 130 N.C. 


“Counsel contend that the failure 
to file such statement was at most 
matter in abatement, and hence was 
not put in issue by the general denial 
contained in the answer, and that the 
same could only be put in issue by 
special denial or plea. . . ut 
. we are forced to hold that the 


. For later cases, developments and changes in the law see Annotations, 


Y jects 


filing of such statement is not a mat- 
ter merely in abatement, but a mat- 
ter in bar.” Eron v. Town of Stevens’ 
Point, 55 N.W. 410, 411, 85 Wis. 379. 


41. Bleeker v. Balje, 123 N.Y.S. 
809, 188 App.Div. 706. 


[a] Rule applied.—While a town 
officer could not sue the town on a 
claim for services without first sub- 
mitting his claim to the town board 
for audit, where the town sues him 
on a demand as for salary wrongfully 
received, it thereby waives the statu- 
tory requirement as to audit, and sub- 
itself to the same rules as 
natural persons, so that the officer 
may counter-claim for his unaudited 
claim against the town. Bleeker v. 
parle: 123 N.Y.S. 809, 138 App.Div. 


42. Pitt County School Directors 
= Greenville, 40 S.E. 847, 130 N.C. 


[a] Rule applied.—Provision of 
statute that no person shall sue a 
town unless claimant shall have made 
a demand on the proper municipal of- 
ficers, and that every such action 
shall be dismissed unless the com- 
plaint shall contain allegation that 
the claimant presented his claim to 
such officers, is jurisdictional, and 
cannot be waived. Pitt County 
School Directors v. Greenville, 40 S. 
BE. 847, 130 N.C. 87. 


43. Limitation of actions see in- 
fra § 282. 


44. In action against municipal 
corporation see Municipal Corpora- 
tions § 4675. 


45. Utica Tp. v. 
230. 


[a] Ilustration.—An action can- 
not be maintained against a civil 
township, on a contract made on be- 
half of a school township. Utica 
Township v. Miller, 62 Ind. 230. 


Miller, 62 Ind. 


46. Warren v. Durham, 61 Me. 19; 
eee v. Walpole, 38 ihe LS; 67 N. 


[a] No authority given by vote.— 
Warren v. Durham, 61 Me, 19. 


[b] No authority under statute.— 
Rr eae, v. Walpole, 38 “A. 19, 67 


47. Brown v. Winterport, 
79 Me. 305. i sag 


48. Hadsell v. 


Hancock, 
(Mass.) 526. Ait ee 


same title and section number, 
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§§ 279-282) 


Estoppel and laches.®°° In a taxpayer’s action to 
set aside leases of town property to a town officer, 
it was no defense that the lessee had expended a 
large sum upon the property or that plaintiff had 
made no objection to such expenditure.®! 


Set-off.°? In an action by one town against an- 
other for supplies to a pauper inhabitant of the lat- 
ter, a like claim by defendant against plaintiff can- 
not be pleaded in set-off.°? Nor can a town reduce 
damages for an officer’s default in not keeping prop- 
erty by the sum of his expenses incurred by him 
in prosecuting another officer for unlawfully tak- 
ing property from him.*¢ 


Servant’s tort. Township roadmaster’s trespass 
in storing a steam roller on plaintiff’s property 
was no defense to an action against the township 
for firing plaintiff’s property when fires were start- 
ed in the roller.®® 


Actions against town officers. aan officer, sued 
for money converted, cannot defend on the ground 
that he had expended it without authority in neces- 


‘sary repairs of town roads or bridges.®* 


[§ 280] 2. In Actions by Towns or Officers.57 In 
an action by a township on notes, neither the lack 
of a record®’ nor of a vote®® authorizing their pur- 
chase is a defense. 


Actions by town officers. It is a good defense 
that a town officer is not acting within his author- 
ity in bringing a particular suit.°° 


[§ 281] G. Jurisdiction and Venue. Jurisdic- 


49. Martin v. Wells, 43 Vt. 428. 
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‘not defeated or suspended by the officer’s death.*9 


for an injunction upon their issue 
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tion®? and venue®? are ordinarily matters of statu- 
tory regulation,®® and a justice of the peace may 
have jurisdiction of suits by and against towns and 
townships;®* or of a prosecution for the viola- 
tion of a town ordinance.*® As to venue, a suit 
for damages resulting from negligence of a town is 
not local so as to require it to be brought in the 
county where the injury occurred,®® and actions be- 
tween town officers of towns in different counties, 
when brought in justice’s court, may be brought 
in the county where the plaintiff resides.** 


[§ 282] H. Time To Sue and Limitations. Gen- 
eral rules elsewhere stated®*® govern as to the ap- 
plication and availability of statutes of limitation 
as a defense in actions by or against towns or town- 
ships.°® Thus it has been held that the expira- 
tion of the period fixed by a statute of limitations 


may be interposed as a defense to an action against — 


persons who have wrongfully and fraudulently ere- 
ated a debt which the town will be compelled to 
pay,’° to an action to compel the surrender and 
cancellation of bonds,’71 to an action to recover 
land after disseizin,7? and to an action to recover 
possession of school lands.7# On the other hand 
towns may avail themselves of such statutes as a 
defense to actions brought against them,’* such as 
an action for money had and received,*® and ae- 
tions to recover bounties.7* Demand"? and acerual 
of the cause of action™® are necessary to start the 
statutes running; and authorized partial payments’? 
will keep a claim alive. 


Revival of barred actions. Neither compromise 
negotiations®® nor the mere adoption by town meet- 


years and had accounted with the 


50. Generally see Estoppel 21 C. 
J.-p 1052: 


aches generally see Equity §§ 
211-252. 


51. Wenk v. New York, 81 N.Y.S. 
583, 82 App.Div. 584. 


52. See also Municipal Corpora- 
tions § 4675. 


Set-off generally see Set-Off and 
Counterclaim 57 C.J. p 351. 


53. Augusta v. Chelsea, 47 Me. 367. 


54. Sawyer v. Middletown, 10 Vt. 
es 


55. Kriebel v. Worcester Tp., 98 A. 
686, 253 Pa. 452. 


56. Remington v.- Ward, 47 N.W. 
659, 78 Wis. 539. 


57. In action by municipal corpo- 
ration see Municipal Corporations § 
4676. 


58. Scott vy. Mason. Township, 39 
OhioSt. 153. 


[a] rust funds for poor.—In an 
action on a note purchased by the 
township trustees with money be- 
longing to a trust created for the 
penefit of the poor, it was no defense 
that the township records did not con- 
tain evidence of such purchase or 
ownership. Scott v. Marion Tp., 39 
OhioSt. 153. 


59. Augusta v. Leadbetter, 16 Me. 
45. 

60. Lyons v. 
(N.Y.) 431. 


[a] Tllustration.—In an action by 
a town officer for the cancellation of 
town bonds it was a good defense 
that he was authorized only to sue 


Cole, 3 Thomps.&C. 


until the rights of the town were pro- 
tected. Lyons v. Cole, 3 Thomps.&C. 
(N.Y.) 431. 


61. Jurisdiction generally see 
Courts §§ 13-177, 407-444; Justices 
of the Peace §§ 57-126. 


62. Wenue generally see Venue [40 
Cyeslt. 


63. See statutory provisions. 


64. Hart v. Port Huron, 9 N.W. 
481, 46 Mich. 428; Lapham v. Rice, 
55 N.Y. 472 [aff 63 Barb. 485]; Hard- 
ing v. New Haven Tp., 3 Ohio 227. 
See also Justices of the Peace § 103. 


65. Spencer v. Cline, 28 Ind. 51. 
See also Criminal Law §§ 179-184. 


66. Hunt v. Pownal, 9 Vt. 411. 


67. Lapham v. Rice, 55 N.Y. 472 
[aff 63 Barb. 485] (statute providing 
that venue should be laid in some 
county adjoining that of the defend- 
ants, except that of the plaintiffs, did 
not include actions in justice’s court). 


68. See Limitations of Actions §§ 
28-32; Municipal Corporations §$§ 
4677, 4678. 

G9. See cases infra this section. 

70. Mitchell v. Strough, 35 Hun 
CN.Y:). 83; : 

71. Venice v. Breed, 65 Barb. (N. 
Y.) 597, 1 Thomps.&C. 130. 

72. Inhabitants of Cohasset v. 
Moors, 90 N.E. 978, 204 Mass. 173. 

73. Oxford Tp. v. Columbia, 38 
OhioSt. 87. 

74, See cases infra notes 75, 76. 

75. Belchertown v. Bridgman, 118 


Mass. 486 (treasurer of a town, who 
had held office for many consecutive 


town in annual settlements, carrying 
forward the balance of each year’s 
account until the new account, was 
held barred from showing errors and 
omissions in an account rendered 
more than six years before institu- 
tion of suit). 


76. Sturtevant v. Pembroke, 130 
Mass. 373; Cole v. Economy Tp., 13 
Pa.Co. 549. 


77. Smith v. Franklin, 17 A. 838, 
61 Vt. 385. 


78. Venice v. Breed, 65 Barb. (N. 
Y.) 597, 1 Thomps.&C. 130. 


[a] When cause of action accrues. 
—(1) As regards an action to com- 
pel the surrender and cancellation of 
bonds, isSued in aid of the construc- 
tion of a railroad right of action ac- 
erues, and limitations begin to run, 
when the bonds are transferred by 
the commissioners. Venice v. Breed, 
65 Barb. (N.Y.) 597, 1 Thomps.&C. 130, 
(2) The right of action against com- 
missioners for the wrongful issue of 
bonds accrues when the bonds are de- 
livered. Mitchell v. Strough, 35 Hun 
(N.Y.) 83. 


79. Sargeant v. Sunderland, 21 Vt. 
284. 


[a] When authorized.—‘The fact, 
that the payment was made by the 
treasurer of the town, being estab- 
lished, the law will presume, in the 
absence of all proof to the contrary, 
that the payment was made with the 
approbation of the town.” Sargeant v. 
Sunderland, 21 Vt. 284. 


80. Fiske v. Needham, 11 Mass. 
452 (appointment of a committee by 
the town to settle the dispute merely 
referred plaintiff to those agents for 
an answer to his demand, and for the 
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ing of a report which states that an order is out- 
standing and unpaid,®! will revive barred actions; 
and in some states at least the town board has no 
power to revive.*? 


[§ 283] I. Parties—1. In General. The general 
rules as to proper or necessary parties plaintiff** 
or defendant*‘ apply in actions by or against towns.*°® 


[§ 284] 2. Parties Plaintiff.°° The general rule 
is that, in actions involving corporate rights, towns 
are authorized to bring suit in their corporate 
names.§? The rule thus recognized has been ap- 
plied in cases involving a wide variety of subject 
matter,®® including actions on notes®® and bonds,°° 
actions to recover penalties,® actions of ejectment®* 
or of forcible entry and detainer,®* actions against 
railroads,°* actions against former supervisor for 
omitting to render an account,®® and actions to re- 
cover expenses incurred in aid of paupers.®° 


Citizens as parties plaintiff. Mere citizens or in- 
habitants of a town are unauthorized to embark the 
township in litigation at their own pleasure, and 
at the expense of the township treasury.®°’ Thus 


determination of the town respect- 
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v. pone 3 Blackf. (Ind.) 387, 26 Am. 
424, 


Ts ell ae eee 


[§§ 282-285 


it has been held that a suit was not maintainable 
by citizens of an unincorporated town to remove 
cloud on lots and blocks.°* In some Jurisdictions, 
however, suits may-be brought. in the name of the 
inhabitants.°® 


Officers as parties plaintiff. Some classes of ac- 
tions may be brought in the name of officers* and in 
such eases are generally brought in the name of 
the supervisors? or trustees. However, it has been 
said that if an action directed by statute to be 
brought by certain town officers in their name of 
office, were brought in the name of the town simply, 


the court would hesitate to hold on that ground. 


that there was a defect of parties.* 


[§ 285] 3. Parties Defendant. A requirement 
that actions should be brought against a town in 
its own name® should be complied with;’ and hence 
it has been held in many cases® that the town, and 
not its officers, was the proper party defendant, 
among them being actions to collect claims,® to set 
aside a contract,?° and to enjoin the maintenance 
of a ditch,'1 actions on contracts,!? actions involv- 


clerk or his successor’ was properly 


ing it). D brought in the name of the super- 
81. Prescott v. Vershire, 22 A. 655, [c] Bond taken in name of town cae: Re A Sas Be Sutherland v. 
63 Vt. 517. Pree O ea cree ah Sy ls , : arn : 5 ¢ ives tat =e 
Hospital, 15 A. 800, 1 Se LOLS : e ect of autho ven by 

82. McGrory v. New York, 61 N.Y.|R 4" 191’ (equity suit to enforce). town meeting.—A resolution of the 


S. 689, 30 Misc. 56. Compare Limita- 
tions of Actions §§ 612-615. 


83. See Parties §§ 15-137. 
84. See Parties §§ 138-183. 
85. See cases infra §§ 284-286. 


sé. Authority to sue in behalf of 
town see infra § 286. 


87. Ill.—Winne v. Peo., 
See ell a26S. 


Ind.—Johnson vy. Harris, 3 Blackf. 
387, 26 Am.D. 424. 


Kan.—Ralston v. Dodge City, etc., 
ReiCo.,.c0 0k: 1125-50 Kar, sat. 


Me.—Garland v. Reynolds, 20 Me. 
45; Augusta v. Leadbetter, 16 Me. 45. 


N.Y.—Hagadorn v. Raux, 72 N.Y. 
583; Cornell v. Guilford, 1 Den. 510. 


Pa.—Anderson v. Hamilton Tp., 25 
Pan 5. 


R.I.—Town of East Greenwich vy. 
Guenond, 78 A. 1015, 32 R.I. 224; Mid- 
dletown v. Newport Hospital, 15 <A. 
SOO Lorre lot LRA 191: 


Vt.—Jamaica v. Hart, 52 Vt. 549; 
Middlebury v. Case, 6 Vt. 165; Everts 
v. Allen, 1 D.Chipm. 116. 


Wis.—Pine Valley v. 
Wis. 682. 

88. See cases infra notes 89-96. 

89. See cases infra this note, 


[a] Action as indorsee—Augusta 
v. Leadbetter, 16 Me. 45. 


[b] Note given for portion of sur- 
plus revenue.—Garland v. Reynolds, 
20 Me. 45. 


{e] Note payable to selectmen.— 
Middlebury v. Case, 6 Vt. 165. 

90. See cases infra this note. 

[a] Bond given township | road 
commissioners, individually named 


therein.—Anderson v. Hamilton Tp., 
2b Pano. 


[b] Bond payable to “trustees or 
their successors in office.”—Johnson 


52 N.E. 


Unity, 40 


91. Everts. v. 
(Vt.) 116. 


92. Jamaica v. Hart, 52 Vt. 549 
(ejectment against lessee of school 
lands). 


38. Town of Hast Greenwich vy. 
Guenond, 78 A. 1015, 32 R.I. 224. 


94. Ralston v. Dodge City, etc., R. 
Co:., 36 P. 712, 58 Kan. 337 (action ‘to 
restrain railroad from tearing up 
track). 


95. Hagadorn v. Raux, 72 N.Y. 583. 


96. Pine Valley v. Unity, 40 Wis. 
682 (correcting a remark to the con- 
pee in Lacrosse v. Melrose, 22 Wis. 


97. State v. Arnold, 38 Ind. 41. 


98. Ripinsky v. Hinchman, 181 F., 
786, 105 C.C.A. 462. 


99. Town of Barkhamstead v. Par- 
sons, 3 Conn. 1 (suits may be brought 
in the name of A., B., “and the rest 
of the inhabitants of C.’”). 


1. See cases infra this section. 


2. Cairns v. O’Bleness, 40 Wis. 469 
(action on bond of town treasurer). 
See also cases infra this note. 


[a] Action to recover town money. 
—(1) Action was properly brought in 
the name of the supervisor to recover 
moneys alleged to have been received 
from the state by the defendant, be- 
longing to plaintiff's town. Hatha- 
way v. Town of Cincinnatus, 62 N.Y. 
434 [foll Town of Lewis v. Marshall, 
56 N.Y. 668; Town of Guilford v. 
Cooley, 58 N.Y. 116]. (2) Action to 
recover moneys collected on account 
of taxes imposed on a railroad, which 
plaintiff claimed should have been 
paid to the town, and were withheld 
by the county, was properly brought 
in the name of the town supervisor. 
Bridges v. Supervisors of Sullivan 
County, 27 Hun 175 [aff 92 N.Y. 570}. 


[b] Bond payable to town clerk.— 
Action on former supervisor’s bond, 
which was made payable to the “town 


Allen, 1 D.Chipm. 


town meeting directing a suit by the 
supervisor of the town “as super- 
visor’ did not authorize a suit in the 
name of the town. Lyons v. Cole, 3 
Thomps.&C,. (N.Y.) 431. 


S$. Wilson v. Butler Tp. School 
Section 16, 8 Ohio 174; Green Tp. v. 
Robinson, 5 Ohio 186; Concord Tp. v. 
Miller, 5 Ohio 184. See Sallee v. 
Fales, 67 Ill. 186 (recovery of amount 
due from retiring treasurer); Rob- 
bins y. Dishon, 19 Ind. 204 (note for 
foun money loaned, payable to trus- 
tees . 


[a] Trustees of ministerial and 
school fund.—Suit was rightly 
brought in the name of “Trustees of 
the Ministerial and School fund in the 
town of L.” Levant Ministerial, etc., 
Fund v. Parks, 10 Me. 441. 


ome Pine Valley v. Unity, 40 Wis. 
5. 


Authority to defend in behalf 
of town see infra § 286. 


6& See statutory provisions. 


7 Mass.—Weston vy. Gibbs, 
Pick. 205. 


Minn.—Koeper v. Louisville, 118 N. 
W. 1025, 106 Minn. 269. 


N.H.—Sunapee vy. Eastman, 32 N. 
H. 470. 


N.Y.—Miller y. Bush, 34 N.Y.S. 286, 
87 Hun 507. 


Pa.—Com. v. Washington Tp., 10 
Pa.Dist.&Co. 687; Shea v. Plains Tp., 
7 Kulp 554. 

Wis.—Siegel v. Liberty, 
487, 111 Wis. 470. | 


8. See cases infra notes 9-16. 


9. Weston v. Gibbs, 23 Pick. 
(Mass.) 205; Shea v. Plains Tp., 7 
Kulp (Pa.) 554. 


10. Siegel v. Liberty, 87 N.W. 487, 
111 Wis. 470 (taxpayer’s action). 


11. Koeper v. Louisville, 118 N.W. 
1025, 106 Minn. 269. 


12. Miller v. Bush, 34 N.Y.S. 286, 


23 


87 N.W. 


For later cases, developments and changes in the law see Annotations; same title and section number. 
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§§ 285-287] 


ing the duties and liabilities of officers,13 actions 
to recover land,** and actions involving liability for 
the expense of abolishing a grade crossing.15 Actions 
for an officer’s default may also be brought against 
the town and the officer jointly,1® 


Officers as parties. In other instances, however, 
the town officers become proper parties,1? either 
alone’® or joined with others.19 And inasmuch as 
a town council is a continuing body, it is not neces- 
sary to bring into a suit against it members who have 
been newly elected during the pendency of the ac: 
tion.2° Thus, suits to restrain unlawful acts of 
officers should be brought against the officers them- 
selves*+ and an action on a contract to support a 
pauper was properly brought against the trustees 
of the township, without naming them.2?, However, 
an action brought on a town officer’s contract, after 
passage of an act providing that it should be brought 
against the town, should be against the town, even 
though the contract was made while the officer could 
be sued thereon.?* 


Citizens as parties defendant. It has been held 


87 Hun 507 (contract of town over- ae 
seer of poor). Ohio 227. 
13. See infra this note. 23. Miller v. 
87 Hun 507. 


[a] Treasurer’s neglect to pay 


over money.—A. creditor’s remedy 24 Union v. 
was against the town, where the|331; Beardsley 
treasurer neglected to pay over mon-| 368, 380. 


ey appropriated to the payment of the 25. 
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Harding v. New Haven Tp., 3 
Bush, 34 N.Y.S. 286, 


Crawford, 19 Conn. Le] 
v. Smith, 16 Conn. 
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that the citizens of a town are parties to suits against 
it?* and that any inhabitant has the right to ap- 
pear and defend such a suit.?5 


[§ 286] 4. Authority To Sue or Defend in Behalf 
of Town. Within the scope of the authority given 
them to do so,?° the supervisors?? and certain other 
officers*® of a town may sue?® or defend in behalf 
of the town®® although it is sometimes held that 
in the absence of special authority, they cannot 
maintain such a suit.21 However, the general au- 
thority of towns to sue is not taken away by statutes 
authorizing officers to sue in certain cases.22 A ward 
supervisor cannot sue under a statute authorizing 
suit by a township supervisor.** A town board 
may direct the bringing of an action by the town.34 
A town meeting may, in some circumstances, ap- 
point an agent to prosecute an action.*® 


[§ 287] J. Process.*® Process for a town, to be 
valid, must issue and run in the corporate name,*7 
not to officers personally,?® and must be served upon 
the officer or officers prescribed by law,?® in prop- 


secure compliance with duty respect- 
ing a certain public road. W ood- 
bridge Tp. v. Hall, 1 A. 492, 47 N.J. 
Law 388. 

Liability of. persons creating 
town debt.—Town supervisor may 
maintain a suit against persons who, 
by wrongful conduct, have created a. 


claim. Weston v. Gibbs, 23 Pick. 
(Mass.) 205. : 


14 Sunapee v. Eastman, 32 N.H. 
70. 


15. Com. v. Washington Tp., 10 Pa. 
Dist.&Co. 687. 


16. Lyman v. Windsor, 24 Vt. 575. 


17. Pottenger v. Bond, 142 N.E. 
oe Ind.App. 107 (boards of trus- 
tees). 


18. Sanborn v. Deerfield, 2 N.H. 
251 (holding that where a note given 
by two officers for a town debt has 
been paid by one of them, he may sue 
alone for indemnity). 


[a] In Indiana under statutes, a 
trustee of a civil township or of a 
school township may prosecute an ac- 
tion to recover funds due to the town- 
ship or school township, or in one 
action either trustee as relator or 
both corporations as relators may 


prosecute such an action. State v. 
5 gta 114 N.E. 878, 63 Ind.App. 
561. 


19. See cases infra this note. 


[a] Restraining illegal acts of of- 
ficers.—In a proceeding to enjoin il- 
legal acts by an officer, not only the 
officer himself, but also the town 
board to whose direction he is sub- 
ject, is a proper party. Rockefeller 
v. Taylor, 74 N.Y.S. 812, 69 App.Div. 
176 [rev 59 N.Y.S. 1038, 28 Mise. 460]. 


[b] Indemnification of officers.— 
Under a vote to indemnify several of- 
ficers, action may be brought by a 
smaller number who have actually 
incurred the expenses. Hadsell v. 
Hancock, 3 Gray (Mass.) 526. 


20. Matteson v. Whaley, 35 A. 962, 
19 R.I. 648. 


21. See cases infra this note. 


[a] Rule applied to actions: (1) 
To cancel survey asserting highway 
through land. Riley v. Brodie, 50 N. 
Wee) (347.8 22) Mise. 6374...° (2); To re- 
strain removal of fence. Uren v. 
Walsh, 14 N.W. 902, 57 Wis. 98. 


Union y. Crawford, 19 Conn. 


Sole 
-26. See supra § 115. 


[a] “As a general rule, all public 
Officers .. . have capacity to sue 
commensurate with their public 
trusts and duties.” Gleason v. You- 
mans, 9 Abb.N.Cas. (N.Y.) 107, 113 
[cit Looney v. Hughes, 26 N.Y. 514; 
Supervisor of Galway v. Stimson, 4 
Hill.(N.Y.) 136]. 


[b] Township advisory board was 
unauthorized to sue the trustee and 
school township to restrain a school 
building contract. Advisory Board of 
Coal Creek Tp., Montgomery County 
v. Levandowsky, 86 N.E. 1024, 43 Ind. 
App. 224. 


27. See cases infra this section. 


28. Hempstead v. Lawrence, 122 
N.Y.S. 1087, 138 App.Div. 473 (town 
board); Wilson v. Trustees of No. 
16, 8 Ohio 175 (trustees). See cases 
infra this section. 


29. See cases infra this note. 


[a] Use and occupation of land.— 
Trustees could sustain action for use 
and occupation of township land. 
Wilson v. Trustees of No. 16, 8 Ohio 
175. 


[b] Recovery of funds.—(1) A 
trustee of a civil township is ex offi- 
cio trustee of the school township, 
and may sue in one action to recover 
funds belonging to both. Manor v. 
State, 49 N.E. 160, 149 Ind. 810. (2) 
Supervisor may bring an action to re- 
cover a balance remaining in the 
hands of a predecessor. Gleason v. 
Youmans, 9 Abb.N.Cas. (N.Y.) 107 
[aff 25 Hun 193, 13 N.Y.Wkly.Dig. 
25]. 


[ec] Action on officers’ bonds.—An 
action on the bond of a town treas- 
urer may be brought by the super- 
visors by their name of office. Cairns 
v. O’Bleness, 40 Wis. 469. 


[d] Actions on other bonds.— 
Township committee, not township, 
must bring action upon bond given to 


debt which the town will be com- 
pelled to pay. Mitchell v. Strough, 
35 Hun (N.Y.) 83. 


30. See supra § 115. 


31. Winne v. Peo., 52 N.E. 377, 177 
Ill. 268. 


_(a] Highway commissioners, by 
virtue of office, cannot recover from 
persons illegally taking possession of 
highways or bridges. Cornell v. Guil- 
ford, 1 Den. (N.Y.) 510. 


[b] Trustees could not sue or be 
sued with reference to town lands. 
Tuma v. Piepenbrink, 136 N.Y.S. 343, 
77 Misc. 357 [aff 145 N.Y.S. 474, 160: 
App.Div. 225]. 


32. Newcastle v. Bellard, 3 
369. 


33. Bixby v. Steketee, 7 N.W. 229, 
44 Mich. 613. 


34. Hempstead v. Lawrence, 
N.Y.S. 1037, 138 App.Div. 473. 


35. Cornell v. Guilford, 1 Den. (N.. 
Y.) 510. See also supra § 115. 


36 Generally see Process 50 C.J. 
p 432. 3 


37. Lebanon v. Griffin, 45 N.H. 558 
(writ in favor of “the inhabitants of 
the town of Lebanon,’ instead of 
merely “the town of Lebanon,” does 
ae saree the corporation prop- 
erly). 


38. See cases infra this note. 


[a] Summons against trustee of 
township, without naming him per- 
sonally, is sufficient. Cicero School 
Tp. v. Chicago Nat. Bank, 26 N.E. 567, 
127 Ind. 79 [dist Vogel v. Brown Tp., 
14. N-B...77, 112 Ind. 299,.2 Am.S-R. 
187, 14 N.E. 78, 112 Ind. 317 (holding 
that summons against a trustee, nam- 
ing him, was not sufficient to charge 
the township) ]. 


39. See cases infra this note. 


[a] Service on officers generally. 
—(1) Under statute providing for 
service of process en the town treas- 
urer only, in actions against the town,,. 


Me. 


122° 


222 [63 C.J.] 


er manner‘? and within the proper territorial lim- 
its.41 An action against a town may be commenced 
by a writ of summons and attachment.*? 
davit made by an officer as the basis for issue of 
process on behalf of the town should sufficiently 
show his official capacity,*? and likewise the re- 
turn of process served on an officer. It was held 
in an early case that inhabitants of town, who were 
plaintiffs, might sign and serve writs.4° A judg- 
ment rendered against a town is void for want of 
jurisdiction, where there is no proper service of 


process.*® 


[§ 288] K. Appearance by Attorney.47 A mu- 
nicipal corporation, such as a township, can only 
appear and take action in a court proceeding by 
some one authorized to represent it as attorney.*® 
Authority to bring and prosecute a suit on behalf 


a town is not concluded by service on 
the town clerk. Barber v. Barber, 79 
A. 482, 32 R.I. 266. (2) Where statute 
requires service on two Officers, serv- 
ice upon one only is _ inoperative. 
Mariner v. Waterloo, 44 N.W. 512, 75 
Wis. 438. 


[b] Service on town clerk.—(1) 
Writ should be served on town clerk; 
or in his absence, on a selectman., 
Charleston v. Lunenburgh, 21 Vt. 488. 
(2) And service on the assistant town 
elerk is not sufficient. Fairfield v. 
King, 41 Vt. 611. (3) Statute does 
not authorize service on mere custo- 
dian of records or on a mere acting 
elerk, but it must be upon the real 
clerk. Mariner v. Town of Waterloo, 
44 N.W. 512, 75 Wis. 438. (4) Town 
clerk was not the head of the corpo- 
ration, or its managing agent, in such 
Sense that process could be served 
on Jang alone. Young v. Dexter, 18 
mY 201. 


[c] Service on supervisors.—(1) 
In Pennsylvania service on one of the 
supervisors is sufficient. Shea v. 
Plains Tp., 7 Kulp 554.’ (2) Or at 
most an irregularity which would not 
render the judgment void. Merold v. 
Rush Tp., 18 Pa.Co. 389. 


49. Town of Hutton v. Ingram, 255 
Tll.App. 97 (service of Summons on 
town by reading summons to person 
named within for the town and at the 
same time delivering true copy was 
insufficient). 


41. Pack v. Greenbush Tp., 28 N. 
W. 746, 62 Mich. 122 (within the coun- 
ty in which town forms a part). 


42. Ripley v. Inhabitants of Har- 
mony, 88 A. 161, 111 Me. 91. 


43. Fruitport Tp. v. Muskegon 
County Cir. Judge, 51 N.W. 109, 90 
Mich. 20. 


[a] Sufficiency of showing.—An 
allegation in the supervisor’s affidavit 
that the affiant “is the agent of said 
township, and makes this affidavit in 
behalf of said township,’ was _ suffi- 
ecient to show his authority. Fruit- 
port Tp. v. Muskegon County Cir. 
Judge, 51 N.W. 109, 90 Mich. 20, 28. 


44. Mariner vy. Waterloo, 44 N.W. 
512, 75 Wis. 438. 


[a] Approved returns.—(1) “I 
have served the within writ by de- 
livering a true copy to B. W. Patter- 
son, supervisor of the Town of Sul- 
livan.” Bridge, etc., Co. v. Sullivan, 
149 IllApp. 450, 451. (2) “Served 
this summons on the within named 
defendant by leaving at the 
dwelling house of Patrick McGroarty, 
supervisor, in presence of an adult 
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An affi- | trial.+9 


to aver audit,°* 


of the town is proved by indorsement of names of 
the board on the writ and their presence at the 


[§ 289] L. Pleading®°—1. In General. It is suffi- 
cient, in actions by and against towns, that the 
pleadings, fairly and reasonably construed, state a 
cause of action or defens i 
some cases that a complaint was not bad for fail- 
ure to allege town’s incorporation,®? or for failure 


e, 51 


It has been held in 


or existence of available funds to 


remedy defective highway,** or because of failure 


to state both alternatives of statute,>> or because 


member of his family, a true copy of 
the same,” as showing good service 
on the township. Shea v. Plains Tp., 
7 Kulp (Pa.) 554, 556. 


45. Windham v. Hampton, 1 Root 
(Conn.) 175.’ 


46. Young v. Dexter, 18 F. 201; 
Barber v. Barber, 79 A. 482, 32 R.I. 
266; Mariner v. Waterloo, 44 N.W. 
512, 75 Wis. 438. 


47. Employment of attorney see 
supra § 115. 


48. City of Crown Point v. Chip- 
man, 141 N.E. 453, 193 Ind. 642 (which 
held that an entry of voluntary dis- 
missal by a township not made by the 
trustee nor by the attorneys who 
were and for years had been repre- 
senting the township must be disre- 
garded). 


49. New Gloucester vy. Bridgham, 
28 Me. 60. 


fc are Generally see Pleading 49 C. 
Daly 


51. Conn.—Bronson y. Washing- 
ton, 18 A. 264, 57 Conn. 346. 


Ind.—Petersburg v. Petersburg 
Electric Light, etc., Co., 44 N.E. 814, 
16 Ind.App, 151. 


gree Myer apa v. Gorham, 22 Me. 
oO. 


oy 5 aes vy. Caswell, 4 Pick. 


Ohio.—State v. Euclid Tp., 19 Ohio 
Cir.Ct. 742, 9 OhioCir.Dec. 849. 


Vt.—Lyman v. Windsor, 24 Vt. 575; 
Hunter v. Windsor, 24 Vt. 327. 


Wis.—U. S. Nat. Bank v. Town of 
Swiss, 218 N.W. 845, 196 Wis. 176; 
Siegel v. Liberty, 87 N.W. 487, 111 
Wis. 470; Brown vy, Jacobs, 45 N.W. 
679, 77 Wis. 29. 


[a] Complaint held sufficient.— 
(1) In an action on a contract for 
electricity. Petersburg v. Petersburg 
Hlectric Light, etc., Co., 44 N.E. 814, 
16 Ind.App. 151. (2) Action for com- 
pensation for support of a person in 
a house of correction. Weymouth vy. 
Gorham, 22 Me. 385. (8) Action for 
price of a fishing right. Taunton v. 
Caswell, 4 Pick. (Mass.) 275. (4) 
Mandamus to compel submission of 
the question of incorporation of a 
village. State v. Euclid Tp., 19 Ohio 
Cir.Ct. 742, 9 OhioCir.Dec. 849. (5) 
Action for town clerk’s breach of 
duty. Lyman v. Windsor, 24 Vt. 575; 
Hunter v. Windsor, 24 Vt. 327. (6) 
Taxpayer’s suit to set aside a con- 
tract. Siegel v. Liberty, 87 N.W. 487, 
111 Wis. 470. (7) Assignee’s action 
on a note. U. S. Nat. Bank vy. Town 


of demand for some relief which could not be grant- 
ed,°* and even that no affidavit of defense was 
necessary when sued in assumpsit.57 However, fail- 
ure to include necessary allegations, such as those 
respecting conditions precedent,°’ or authority of 


of Swiss, 218 N.W. 845, 196 Wis. 176. 


[b] Complaint held insufficient.— 
Where a claim against a township 
must be based on a statute or con- 
tract entered into in accordance with 
statute, a complaint that the town- 
ship was indebted to plaintiff for cer- 
tain gravel sold and delivered to de- 
fendant through the duly elected and 
acting supervisor of roads was. de- 
murrable. Henderson v. Middle Civil 
Tp., 102 N.E. 968, 54 Ind.App. 396. 


[ec] Suit in wrong capacity.—(1) 
A complaint against a township in 
its capacity as a civil township is 
bad where there is disclosed a liabil- 
ity only in its capacity as a school 
township. Utica Tp. v. Miller, 62 
Ind. 230. (2) Allegation in a suit 
against a civil township that it is “a 
corporation for the purposes of com- 
mon schools’? does not render the ac- 
tion one against the school township. 
Jackson Tp. v. Barnes, 55 Ind. 136. 


52. Morris v. Township 4 School 
Trustees, 15 Ill. 266 (attachment pro- 
ceeding). 


53. Brown v. Jacobs, 45 N.W. 679, 
77 Wis. 29 (in an action against the 
town On an order properly signed and 
regular on its face it would be pre- 
sumed that the claims were properly 
audited). 


54. Hayner v. Schaghticoke, 110 N. 
Y.S. 714, 126 App.Div. 501. 


55. Bronson v. Washington, 18 A, 
264, 57 Conn. 346 (complaint for pen- 
alty need not allege that town neg- 
lected and refused to erect and main- 
tain guideposts, but could allege ei- 
ther that it neglected or that it re- 
oe statute being in the alterna- 
ive). 


56. Siegel v. Liberty, 8 WwW. 
111 Wis. 470. FER Ee 


57. Barrett v. Plymouth Tp., 12 
Montg.Co, (Pa.) 120 (statutes excus- 
ing “municipal corporations” from fil- 
aed van ay of defense includes town- 
ships). 


58. See cases infra this note. 


{a] ‘Illustrations.—(1) Failure to 
allege conditions precedent to the 
validity of a claim was fatal in an 
action on a school warrant. Mitchell- 
tree School Tp. v. Hall, 72 N.E. 641, 
163 Ind. 667. (2) In an action on 
a contract made with township trus- 
tees, petition must allege compliance 
with statute requiring certificate that 
money is available before contract is 
entered into. Mad River Tp. v. Aus- 
tin-Western Road Machinery Con 27 
Ohioc.A. 209; Broken Sword Stone 
Co. v. Monroe Tp., 5 OhioN.P.N.S. 573. 


For later cases, developments and changes in the law see Annotations, same title and section number 
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~-§§ 289-294 


a 


officers,®® or authority for contract,®° is fatal to 
the pleading. 


Special averments. Special allegations may be re- 
quired in pleading certain matters such as facts re- 
lied on to create estoppel,*! and are sometimes re- 
quired in pleading the orders of township boards.°? 


Verification of pleading may be by any town offi- 
cer knowing the facts.&? 


Amendments. The complaint may not be amend- 
ed so as to call for a greater amount than that stated 
in the claim as filed,®* but an additional allegation 
of negligence is permissible.*® 


[§ 290] 2. Objections to Pleadings—a. Demurrer. 
Codefendants cannot demur on the ground that an- 
other defendant, not in court, has no corporate 
existence,°* but failure to demur does not waive 
the objection that a township is not a legal entity.®7 
Questions requiring an examination of evidence can- 
not be determined on demurrer.®® 


[§ 291] b. Motion To Dismiss.*® An objection 
that an action in the name of the town is not author- 
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by motion to nonsuit.7° 


[§ 292] 3. Effect of Particular Pleadings. The 
pleading of the general issue is an admission of the 
corporate existence of plaintiffs, suing under such 
titles as “Inhabitants of ,’7 or “Proprietors 
of ———.”72 An examination of the individual 
pleading determines such questions as whether cer- 
tain issues are raised’* and what evidence is ad- 
missible thereunder.7* 


[§ 293] M. Evidence—1. In General. Generally 
speaking, the usual rules of evidence’® are applicable 
to suits by and against towns." 


[§ 294] 2. Presumptions and Burden of Proof. 
One bringing an action against a town ordinarily 
has the burden of proving the town’s liability.77 
Thus, plaintiff has been required to prove the au- 
thority of the town agents with whom it dealt,78 
the fulfillment of conditions,’® and the necessity of 
the expenditure involved.8° On the other hand, how- 
ever, recovery could be had for misrepresentations 
without proving actual fraud,*! and it was presumed 
that claims were properly audited and allowed, and 
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ized is properly made by motion to 


(3) Complaint failing to allege claim 
against town had been properly filed 
failed to state cause of action for 
money had and received. U. S. Nat. 
Bank v. Town of Swiss, 218 N.W. 845, 
196 Wis. 176. (4) A complaint 
against a town for the purchase price 
of gravel purchased by the trustee 
was fatally defective for failure to al- 
lege that funds had been appropriat- 
ed. Henderson v. Middle Civil Tp., 
102 N.E. 968, 54 Ind.App. 396. (5) 
Complaint in action against township 
for legal services held demurrable for 
failure to show available funds or 
valid appropriation made. Union 
School Tp. of St. Joseph County v. 
Moon, 161 N.E. 714 [reh den 162 N.E. 
61, 87 Ind.App. 536]. (6) In a per- 
sonal injury action, a complaint not 
alleging the filing of a statement of 
claim was defective. "Wentworth v. 
Summit, 19 N.W. 97, 60 Wis. 281; Ben- 
ware v. Pine Valley, 10 N.W. 695, 
53 Wis. 527. (7) And the same-is 
true in a suit for the recovery of tax- 
es illegally exacted. Chicago & N. W. 
Ry. Co. v. Town of Langlade, 12 N.W. 
357, 55 Wis. 117. (8) The filing of 
notice of injury must also be averred. 
Low v. Windham, 75 Me. 113; Went- 
worth v. Summit, 19 N.W. 97, 60 Wis. 
281; Susenguth v. Rantoul, 4 N.W. 
328, 48 Wis. 334. 


Conditions precedent see supra §§ 
274-278. 


59. Kreger v. Bismarck Tp., 60 N. 
W. 675, 59 Minn. 3; Briggs v. Allen, 
52 A. 679, 24 RI. 80. 


60. Holroyd v. Indian Lake, 83 N. 
Y.S. 5338, 85 App.Div. 246 [aff 73 N.E. 
36, 180 N.Y. 318]. 


{aj Thus complaint _ showing 
claim against township, which plain- 
tiff furnished money to pay, but not 
showing that it was necessary for 
the trustee to borrow the money, was 
demurrable. Clinton School Tp. v. 
Lebanon Nat. Bank, 47 N.H. 349, 18 
Ind.App. 42. 


61. Center School Tp. v. State, 49 
N.E. 961, 150 Ind. 168 (holding that 
facts creating estoppel must be spe- 
cially pleaded). 


62. Robinson v. Jones, 71 Mo. 582 
(in pleading an order of the township 
board, it was necessary either to aver 


dismiss, and not 


specially the facts which authorized 
the board to make the order, or else 
to state generally that the order was 
duly made). 


63. Et. Covington v. U. S., ete. R. 
Co., 51 N.E. 1094, 156 N.Y. 702. 


64. Conrad v. Ellington, 80 N.W. 
456, 104 Wis. 367. 


‘65. Quinn yv. Sempronius, 53 N.Y. 
S. 325, 33 App.Div. 70. 


66. White Oak Dist. Tp. v. Oska- 
loosa Dist. Tp., 44 Iowa 512. 


67. Austin Western Co. v. Weaver 
Tp., 114 N.W. 189, 136 Iowa 709. 


68. Sammis v. Huntington, 171 N. 
Y.S. 965, 104 Misc. 7 [aff 174 N.Y.S. 
610, 186 App.Div. 463] (question 
whether the action should be brought 
against the trustees or the town, re- 
quiring an examination of evidence 
and construction of colonial grants, 
could not be determined on demurrer). 


69. Generally see Dismissal and 
Nonsuit §§ 104-109. 


70. Et. Covington vy. U. S., etc., R. 
Co., 51 N.E. 1094, 156 N.Y. 702. 


71. Orono v. Wedgewood, 44 Me. 
49, 69 Am.D. 81. 


72. Roxbury v. Huston, 37 Me. 42; 
Concord v. McIntire, 6 N.H. 527. 


73. See cases infra this note. 


[a] Defendant’s pleading.—(1) In 
a suit between two townships, involv- 
ing the location of the boundary line, 
an answer by defendant, alleging ex- 
penditures by it for roads and bridges 
in the disputed territory, did not pre- 
sent an issue of defendant’s right to 
reimbursement for those expendi- 
tures. Union Tp., Dunklin County, v. 
Cotton Hill Tp., Dunklin County, 248 
S.W. 333, 294 Mo. 538. (2) Where a 
complaint against a munieipal cor- 
poration alleges facts necessarily 
within the knowledge of the officers 
of the corporation, or evidenced by 
the records and papers under their of- 
ficial control, a denial of any knowl- 
edge or information sufficient to form 
a belief is evasive, and does not raise 
an issue. Mills v. Jefferson, 20 Wis. 
50. (3) An answer alleging that 
plaintiff was not the real party in in- 
terest was insufficient to ralse an iS- 


the clerk authorized to issue orders sued on.®? 


In 


sue as to plaintiff’s right to sue, 
where it did not allege facts showing 
that plaintiff was not the real party 
in interest. Wenk v. New York, 81 
N.Y.S. 583, 82 App.Div. 584. 


74. Palmer v. Town of Blaine, 98 
A. 753, 115 Me. 287 (allegation of 
declaration in assumpsit for school 
supplies furnished the defendant 
towns, held sufficient to admit proof 
of a several liability of one of the 
defendants). 


75. See Evidence 22 C.J. p 1. 
76. See cases infra §§ 294-296. 


77. Fabric Fire Hose Co. v. Town 
of Whitestown, 175 N.Y.S. 191, 187 
App.Div. 118. 


78. Mitchelltree School Tp. v. Hall, 
72 N.E. 641, -163 Ind: 667; Van Buren 
Light & Power Co. v. inhabitants of 
Van Buren, 100 A. 371, 116 Me. 119 
(electric light contract). 


79. E. R. Thomas Motorcar Co. v. 
Town of Seymour, 103 A. 122, 92 
Conn. 412 (seller of a fire truck had 
the burden to’show the fulfillment of 
a condition respecting sources of 
funds). 


80. See cases infra this note. 


[a] Benefit to municipality.— 
Bank claiming recovery on town note 
executed without authority has bur- 
den of establishing that money was 
used for benefit of municipality. 
Town of Swiss v. U. S. Nat. Bank, 218 
N.W. 842, 196 Wis. 171. 


[b] Highway repairs.—In action 
on note given by township super- 
visors for money loaned to repair 
roads in an emergency, all that plain- 
tiff was required to prove was that 
an emergency existed, and that super- 
visors’ funds were insufficient to meet 
it. Potters’ Nat. Bank of East Liver- 
pool, Ohio, v. Ohio Tp., Beaver Coun- 
ty, 103 A. 605, 260 Pa. 104. 


81. E. & F. Construction Co. v. 
Town of Stamford, 158 A. 551, 114 
Conn. 250. ; : 


82. Brown v. Jacobs, 45 N.W. 679, 
77 Wis. 29 (in which the orders were 
signed by the chairman of the town 
board, and countersigned by the town 
clerk). 
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an action in which a township defended by claim- 
ing loans were invalid as creating excessive indebted- 
ness, it was required to show that such loans could 
not have been paid from current revenues.** 


[§ 295] 3. Admissibility. In actions by or against 
towns, proffered evidence is ordinarily admissible if 
material and relevant to the issues;** otherwise it 


is not.®> 


[§ 296] 4. Weight and sufficiency. In applying 
the general rules as to weight and sufficiency of evi- 
dence’* it has been determined that particular evi- 
dence is sufficient’? or insufficient®® to support or 


require a particular finding. 


83. Athens Nat. Bank v. Ridgebury 
Tp 154) A. 791,303 Pa. 479. 


84. See cases infra this note. 


[a] hus (1) evidence is admis- 
sible to show a certificate of indebted- 
ness forged or unauthorized. Broad- 
way Sav. Inst. v. Pelham, 31 N.Y.S. 
402, 83 Hur 96. (2) And where an 
action was based on a_ contract 
claimed to have been validated by 
statute, evidence of the proceedings 
of town officials referred to in the 
validating statute was admissible. 
Wrought-Iron Bridge Co. v. Attica, 2 
N.Y.S. 359, 49 Hun 513 [aff 23 N.E. 
542,119 N.Y. 204]. (3) Proof of non- 
compliance with statute in making 
the contract sued on was admissible. 
Falkinburg v. Venango Tp., 147 A. 
62, 297 Pa. 358. (4) As was the 
fact that a steam roller which set 
fire to a barn and which was operated 
by a township, was not provided with 
@ Spark arrester. Kriebel v. Worces- 
tor Tp., 98 A. 686, 253 Pa. 452. (5) 
In an action for the rental of water 
hydrants, evidence that the petition 
therefor had not been signed by the 
requisite number of owners was er- 
roneously excluded. Trevorton Wa- 
ter Supply Co. v. Zerbe Tp., 102 A. 
828, 259 Pa. 31. (6) And also.where 
a town agreed to do things necessary 
to fit land to changed conditions after 
a highway improvement, it was error 
to exclude proof of cost of completing 
such work in accordance with the 
agreement. Frank W. Coy Real Es- 
tate Co. v. Pendleton, 123 A. 562, 45 
R.I. 477. (7) In an action on a town 
bounty order it was error to reject 
evidence that the order was issued on 
a claim that had never been audited 
by the town board. Hubbard v. Town 
of Lyndon, 28 Wis. 674. 


[b] Best evidence.—Under a stat- 
ute requiring that a record of the pro- 
ceedings of the board of town audi- 
tors should be kept in a book to be 
provided for that purpose, such rec- 
ord constituted the best evidence as 
to the proceedings of the board. Kan- 
ea v. McGrew, 52 N.E. 893, 178 
Ill. 74. 


85. See cases infra this note, 


[a] Dlustrations.—(1)' Evidence 
that one of two supervisors who 
bought a machine was “satisfied to 
‘accept and settle for it’? was imma- 
terial and irrelevant. Good Roads 
Mach. Co. v. Union Tp., 34 Pa.Super. 
538. (2) And it was error to permit 
a supervisor to testify that he would 
not have signed a contract if a cer- 
tain representation had not been 
made. Good Roads Mach. Co, v, 
Union Tp., supra. (3) An unauthor- 
jzed certificate issued to the assignee 
of a township order was inadmissible 
Snyder Tp. v. Bovaird, 15 A. 910, 122 
Pa. 442, 9 Am.S.R. 118. (4) As was 
‘a selectman’s personal letter to an- 
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seintilla.®2 
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other contractor than plaintiff, in 
which he represented a certain sewer 
to be easy digging. Prest v. Inhabit- 
ants of Town of Farmington, 99 A. 
653, 116 Me. 8. (5) It was not com- 
petent.in action for constable’s neg- 
lect in not holding property to show 
in mitigation of damages that the 
creditor may yet, by new process on 
his judgment, get satisfaction out of 
defendant’s property. Bowman vy. 
Barnard, 24 Vt. 355. 


86. See Evidence §§ 1730-1806, 
87. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To require finding for a contractor 
constructing a pier point, for extra 
work and material. Prest v. Inhabit- 
ants of Town of Farmington, 104 A. 
521, 117 Me. 348, 2 A;L.R. 1390. (2) 
To show that contractor agreed to 
construct sewers for the amount of 
the town’s appropriation. Prest v. 
Inhabitants of Town of Farmington, 
supra. (3) To show that a town 
selectman was authorized to sign a 
submission to arbitration of a claim 
for damages. Mitchell v. Inhabitants 
of Linneus, 81 A. 945, 108 Me. 478. 
(4) To show council was not actuat- 
ed by political motives in abolishing 
offices. Doyle v. Town of Secaucus, 
159 A. 399, 10 N.J.Misc. 334. (5) To 
show that conduct of town board in 
reducing compensation of constables 
was illegal. Bogacki v. Zolemski, 256 
N.Y.S. 166, 143 Misc. 140. (6) To 
show that laborer employed to drive 
horses was not entitled to overtime. 
Jones v. Inhabitants of Town of Na- 
tick, 166 N.E. 754, 267 Mass. 567. (7) 
To show that statute respecting no- 
tice of town meeting was complied 
with. Portland Water Co. v. Town of 
Portland, 118 A. 84, 97 N.J.Law 371. 
(8) ‘To show that there was no rati- 
fication by town of its collector’s un- 
authorized act. Cook & Norton vy. 
Town of Sutton, 102 A. 478, 92 Vt. 
242. (9) To support attachment 
creditor’s recovery from the town as 
for negligence of constable in failing 
to preserve property lost through 
bankruptcy proceedings of the debtor, 
Town of Lowell v. Stannard, 98 A. 
925, 90 Vt. 448. (10) To sustain the 
allowance of an extra charge for con- 
structing a sewer. Prest v. Inhabit- 
ants of Town of Farmington, supra. 
(11) To sustain commissioners’ good 
faith in removing firemen and police- 
men. Spears v. Board of Com’rs of 
North Bergen, 159 A. 154, 10 N.J.Misce. 
962, (12) To sustain recovery for 
materials furnished, where question 
involved was apparent authority to 
purchase. <A. H. Hill Lumber & In- 
vestment Co. v. Carpenter, 295 P. 721, 
132 Kan. 279. (13) To sustain ver- 
dict for plaintiff in an action against 
a township to recover for injuries to 
farm buildings by fire alleged to have 
been started from sparks from a 


{§ 297] N. Trial.®® 
fairly tends to show a legal right of recovery on 
any ground,®° or if there is any evidence which alone 
would justify an inference of the disputed facts on 
which the right to recover depends,®! a case is made 
for the jury. In such a case, it is immaterial that 
the evidence supporting plaintiff’s claim is very 
slight, provided it amounts to more than a mere 
Thus, it has been held, under the par- 
ticular evidence in each case, that various ques- 
tions relating to a town’s powers, rights, and lia- 
bilities, were fact questions, to be determined by 
the triers of fact®? and not law questions for the 
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Where plaintiff’s testimony 


steam roller. Ranck v. Robeson Tp., 
73 Pa.Super. 290. 


[b] Prima facie case.—A book in 
which the proceedings of the board 
of auditors are required to be kept 
may constitute prima facie evidence 
of an accounting between town and 
claimant. Kankakee v. McGrew, 52 
N.E. 893, 178 Ill. 74. 


88. See cases infra this note. 


[a] Evidence held insufficient: (1) 
To show that deceased fell from un- 
guarded portion of platform. Wells 
v. Chazy, 88 N.Y.S. 54, 95 App.Div. 
618. (2) To show control of col- 
lector so as to make his tort the act 
of the town. Hunt v. Eden, 53 A. 
774, 75 Vt. 119. (3) To sustain an ac- 
tion for not levying, collecting, and 
returning a fieri facias. Barber v. 
Benson, 9 Vt. 171. (4) To sustain 
the inclusion of extra work in the 
verdict in a sewer contractor’s action. 
Prest v. Inhabitants of Town of 
Farmington, 104 A. 521, 117 Me. 348, 
2 A.L.R. 1390. (5) To warrant judg- 
ment for constable’s default in not 
levying and returning a writ of 


execution. Bramble v. Poultney, 12 
Vt. 342. 
89. Competency of resident or tax- 


payer as juror see Juries §§ 329, 330. 


Ste Burnham vy. Strafford, 53 Vt. 


91. Austin Mfg. Co. v. Ayr Tp., 17 
Pa.Super. 419. 


92. Austin Mfg. Co. v. Ayr Tp., 
supra, 


93. See cases infra this note. 


[a] Ilustrations.—(1) Whether 
employment of an architect by a 
town’s committee was necessary was 
question of fact for trial court (Vinal 
v. Inhabitants of Town of Nahant, 
122 N.E. 295, 232 Mass. 412), (2) as 
was also the question of authority to 
employ an architect (Upjohn v. Taun- 
ton, 6 Cush. (Mass.) 310). (3) 
Whether a contract for road machin- 
ery was made in the prescribed man- 
ner, was a jury question. Austin 
Mfg: Co, v.. Ayr Tp. 17 “Pa.Stiper, 
419. (4) Whether sidewalk defect 
causing injury was due to generally 
defective condition of walk, of 
which town had notice, and if so, 
whether plaintiff was negligent, were 
jury questions. McHugh v. Minoc- 
qua, 78 N.W. 478, 102 Wis. 291. (5) 
In an action by a selectman to re- 
cover back money paid on a town or- 
der, it was error to direct a verdict 
for the defendant town. Burnham y. 
Strafford, 53 Vt. 610. (6) And in an 
action to recover the price of a road 
scraper, it was error to give binding 
instructions for plaintiff where there 
was no evidence to show that the 
supervisors had consulted and delib- 
erated as to the material elements 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 297-301] 


ecourt.®* 


Failure to give an instruction may not always be 


a ground for new trial, in view of the state of the 
evidence.?5 


Objection that the action is unauthorized cannot 
be made for the first time at the trial.®¢ 


[§ 298] O. Judgment®’7—1. In General. By stat- 
utory requirement?®® plaintiff, recovering a judgment 
before a justice®® against a township, may be re- 
quired to file a certificate of judgment with the 
prothonotary of the county within one week. 


Confession of judgment. Town officers may, in 
some cases, confess judgment on behalf of the town? 
and an appearance and confession of judgment be- 
fore a justice by only one supervisor, though an ir- 
regularity? does not render the judgment void.* 


When a township is divided, a judgment against 
the old township may be revived severally against 
each fraction.® 


[§ 299] 2. Conclusiveness and Effect. A judg- 
ment to which a town is a party cannot be held void 
for a mere irregularity on collateral attack,® nor 
even on direct attack,’ it having been held that a 
judgment should not be stricken off except for fraud 
or if void,® or on statutory grounds.® A judgment 
against a town, even if erroneous, is binding until 
it is reversed by an appellate court.?° 


Effect of judgment against officers. Judgment 
against a town treasurer in his official capacity binds 
his successor. And ordinarily, where the judgment 
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is against the supervisors of a town, the individual 
names of the supervisors are regarded as surplusage 
and the judgment is in effect against the town,!? 
unless the judgment is for acts beyond the officer’s 
authority.13 


[§ 300] 3. Discharge and Satisfaction. A town 
board is unauthorized to discharge a judgment in 
favor of the town, except upon payment of the 
full amount in money or its equivalent. When a 
debt is put into a judgment, it has in one sense been 
audited, and all the town board has to do is to 
designate the proper fund, and direct the neces- 
sary orders to be drawn.t® And under special stat- 
ute, it may even be the treasurer’s duty to make pay- 
ment without an order of the town or any of its 
officer's.1® 


{§ 301] P. Execution and Enforcement of Judg- 
ment!?7—1. In General. The rule varies in the dif- 
ferent states as to whether execution may be is- 
sued on judgments against a town; in some it is per- 
mitted!® but in others it is not.1° However, even 
where execution may not issue, it has been held 
that mandamus will lie to compel the town auditors 
to audit and certify, as a valid debt, a judgment ren- 
dered against the town.?° It has also been held 
that the statutory remedy by scire facias is permis- 
sive, leaving it optional with the creditor to pur- 
sue such remedy or an action of debt,?! and that 
the exclusive remedy is by statutory special writ 
of execution.22 The statutory notice to the town 
supervisors entitling a judgment to a place in the 
tax roll must be in writing,?* and the remedy of a 


of the contract, and it appears that 
they had kept no minutes of their 
meeting, or of the making of the con- 
tract. Rice v. Lake Tp., 40 Pa.Super. 
337. 


94. Kriebel v. Worcester Tp., 98 
A. 686, 253 Pa. 452 (where plaintiff’s 
barn was fired by sparks from a 
steam roller, the question of the 
township’s negligence was not one 
of law to be determined by the court, 
but was a jury question). 


95. Phinney v. Mann, 1 R.I. 205. 


[a] ‘hus omission to instruct the 
jury that a contract should have been 
made at a formal meeting of a com- 
mittee is nota ground for a new trial 
where the evidence was that a ma- 
jority of the committee met and, pro- 
fessing to act as a committee, enter- 
ed into the contract. Phinney v. 
Mann, 1 R.I. 205. 


96. Beloit v. Heineman, 107 N.W. 
334, 128 Wis. 398 (in an action by a 
town on an express contract for the 
payment of money, the objections 
that the action was not authorized by 
the electors in town meeting, and 
that there was no formal resolution 
by the town board to institute the ac- 
tion, were too late when made for 
the first timé on the trial. not having 
been raised by the pleading). 


97. Generally see Judgments 33 C. 
J. p 1042. 

98. 42 PS § 768 (Pa.) (act April 
207 1905, oP sits. 1p! 296). 

99. Jurisdiction of justice of peace 
see supra § 281. 


1. Wolff v. Salem Tp., 17 Pa.Dist. 
1006, 35 Pa.Co. 157. 


‘2. Maneval v. Jackson Tp., 9 Pa. 
(63 C. J.—15]J 


Co. 28. 


3. Brown v. Rush Tp., 5 Pa.Dist. 
Dy liom mar COn wo G4. 


4. Brown v. Rush 
Sheetz v. Rush Tp., 18 Pa.Co. 392 
(such a judgment, entered in the 
common pleas, and no certiorari or 
appeal having been taken, is valid). 


5. Plunkett’s Creek Tp. v. Craw- 
ford, 27 Pa. 107. 


6. Plains Tp.’s Appeal, 21 Pa.Su- 
per. 68 [aff 56 A. 60, 206 Pa. 556]. 
See Lyons v. Cooledge, 89 Ill. 529 
(judgment did not become a nullity 
because a town was not given all the 
time allowed by law to plead); Hart 
v. Johnson, 6 Ohio 87 (involving a 
judgment and execution which was 
in the name of the township treasur- 
er instead of the trustees). 


7. Cicero Tp. v. Shirk, 24 N.E. 166, 


122 Ind. 572; Cicero Tp. v. Picken, 23 
N.E. 763, 122 Ind. 260. 
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8. Sheetz v. Rush Tp., 18 Pa.Co. 
392; Merold v. Rush Tp., 18 Pa.Co. 
389. 


her v. Montgomery, 125 P. 


9. Fis 
61, 87 Kan. 687 
10. U.S. v. Ottawa, 28 F. 407. 


11. Richmond v. Kettelle, 106 A. 
292, 42 R.I. 192. 


12. Rutland v. Bixby, 37 N.W. 228, 
71 Wis. 422. 


13. People v. Ulster County, 93 N. 
Y. 397 (judgment against highway 
commissioners for repair of a high- 
way did not necessarily establish a 
liability on the part of the town). 


14. Butternut v. O’Malley, 7 N.W. 
246, 50 Wis. 329 (so held as to a judg- 


ment on a treasurer’s bond, where the 
board assumed to allow such treas- 
urer credits not allowed by the judg- 
ment). 


15. Coon Dist. Tp. v. Providence 
Dist. Tp., 3 N.W. 109, 52 Iowa 287. 


16. State v. Kispert, 21 Wis. 387. 


[a] Reason for the rule.—‘‘There 
was then nothing left for the town 
or its supervisors to do by way of 
auditing or allowing the claim. That 
had been done by the court rendering 
the judgment; and the whole matter 
was beyond the control of the town 
cr its supervisors. When the treas- 
urer collected the money, he received 
it for the use of the judgment cred- 
itor.” State v. Kispert, 21 Wis. 387. 


17. Generally see Executions 23 C. 
J.) p 281. 


18. Ware vy. Pleasant Grove Tp., 
59 P. 1089, 9 Kan.App. 700; Little- 
field v. Greenfield, 69 Me. 86. 


19. U. S. v. Board of Auditors of 
Town of Ottawa, 28 F. 407. 


[a] Judgment against town treas- 
urer cannot be collected by execution. 
Eeehraces v. Kettelle, 106 A. 292, 42 

ale 192. 


20. U. S. v. Board of Auditors of 
Town of Ottawa, 28 F. 407. See also 
supra § 262. 


geen Littlefield v. Greenfield, 69 Me. 


22. Hilbert v. North Codorus Tp., 
14 YorkGeg.Rec. (Pa.) 21 (neither an 
ordinary fieri facias nor an attach- 
ment execution could be _ issued 
against a township). 


23. State v. Elba, 34 Wis. 169. 
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judgment creditor of a town that has been divided 
is by mandamus against the officers of the towns 
which have any portion of the territory of the old 
town, to require the debt to be apportioned.?* 


Execution sale. A town may purchase at sheriff’s 
sale, and maintain its title to real estate which has 
been taken upon execution in its favor.2® Under 
some statutes, the burden is on the purchaser of 
municipal property at an execution sale to show 
that it was not exempt.?° 


[§ 302] 2. Property and Persons Liable. In some 
cases, real estate owned by a town is subject to 
execution against the town,?’ at least property not 
used for public purposes.?8 In others, execution 
against a town may be levied against the property 
of any inhabitant proprietor;?®° but one who has 
voluntarily paid his proportion of an execution is 
perpetually exempt from further liability.2° In such 
cases, one whose land has been seized and sold un- 
der execution against the town may sustain an ac- 
tion against the “inhabitants of the town” for the 
value thereof,?! unless, owing to noncompliance 
with statute, no title had vested in the purchaser.*? 
A town treasurer is not personally responsible or 
primarily liable to pay a judgment for town debts, 
but he may pay it and be reimbursed.?* And where 
an inhabitant pays an execution and sues for his 
own indemnity, the execution should issue against 
the “inhabitants of the town;”?4 but if it is levied 
on exempt property, the party taking the property 
will be liable therefor.*® 


[§ 303] Q. Appeal and Error.** In some eases, 
an appeal in an action to recover a forfeiture is 
properly taken by the attorney for the town by 


24. People v. Ulster County, 94 N. | 326. 
Wea. 


25. Corinth v. Locke, 62 Vt. 411. 


26. Russell & Johnson v. Town of |ror 3 C.J. p 256. 
Oneonta, 73 So. 986, 199 Ala. 64. 37. 


27. Ripley v. Inhabitants of Har- 
mony, 88 A. 161, 111 Me. 91. 


28. Ware v. Pleasant Grove Tp., 
59 P. 1089, 9 Kan.App. 700. 


[a] Mere temporary use.—Where 
lots are owned by a city for munici- 


84 Wis. 344. 


Super. 521. 
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35. Spencer v. Brighton, supra. 
36. Generally see Appeal and Er- 


State v. Wertzel, 54 N.W. 579, 
38. State v. Wertzel, supra. 


39. Union v. Crawford, 19 Conn. 
331; Marcy v. Springville Tp., 24 Pa. 


written direction of the district attorneys of the 
county where the action was brought and of that 
in which the action was tried.?7 The record is con- 
clusive as to some questions, such as the question 
whether the action was commenced by direction of 
certain officers,?® and a mere irregularity therein 
will not be considered, if not prejudicial.*® A town 
meeting has power to direct the supervisors to dis- 
miss an appeal, and may direct them not to pay 
any costs or attorney’s fees, except such as the 
town is legally bound to pay.*° 


Appeal bonds. On appeal by a township, a town- 
ship trustee, Signing an appeal bond, is liable per- 
sonally.*1 


[§ 304] R. Costs.42 An organized town or town- 
ship is ordinarily liable for costs, the same as oth- 
er parties*® but not a congressional township.** In 
a criminal proceeding the town, when it takes an 
appeal, may be liable for costs, even though a re- 
versal is secured.45 However, a judgment against 
a town for costs is improper in a suit by it to re- 
cover a penalty for the obstruction of a public 
highway.*® 


Costs awarded against officers. When town officers 


sue in their representative character, costs awarded 


against them are properly charges against the town,** 
even though the individual names of the officers 
appear on the record,*® and officers who are not 
parties to a proceeding cannot be taxed with costs.** 


Items included. In a proceeding to investigate 
the financial affairs of the town, stenographers’ fees 
are not properly taxable as costs®® but the fees of 
experts appointed to make investigation are taxable 
the same as fees of a referee.** 


41. Hobbs v. Cowden, 20 Ind. 310 
(although he appended to his signa- 
ture the initials “T. C. T.,” meaning 
“trustee of Columbus township’). 


42. Generally see Costs 15 C.J. 
Do. 

43. Hobbs v. Cowden, 20 Ind. 310; 
Morrill Tp. v. Fletchall, 85 P. 753, 73 
Kan. 787. 


44 Congressional Tp. No. 
Clark, 1. Ind. 139, Smith 41. 


ge ove 
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pal purposes, the fact that for a 
short time the city did not use all 
of it, or it was temporarily used for 
private purposes, does not defeat the 
exemption of such property from exe- 
cution. Russell & Johnson v. Town 
of Oneonta, 73 So. 986, 199 Ala. 64. 


29. Spencer v. Brighton, 49 Me. 
326; Crafts v. Elliotsville, 47 Me. 141. 


Bao Spencer v. Brighton, 49 Me. 


81. Spencer v. Brighton, supra. 


mr Crafts v. Elliotsville, 47 Me. 


33. Richmond v. Kettelle, 106 <A. 
292, 42 R.I. 192 [overr in part Barber 
v. Barber, 79 A. 482, 486, 32 R.I. 266]. 


34 Spencer v. Brighton, 49 Me. 


“We have said, that the question 
ae is presented upon the record, 
in an irregular and informal manner; 
but we refrain from any remarks in 
relation to matters of form, because 
a consideration of them will not pre- 
sent the case in a manner more fa- 
vorable to the defendant in error.” 
Union v. Crawford, 19 Conn. 331, 335. 


[a] Parties on appeal.—Where the 
township was appellant, the conten- 
tion that the supervisors alone could 
appeal was very technical and in 
view of the manifest illegality of the 
judgment, the court was not dispos- 
ed to put the case out of court on 
such a_ technicality. Marcy v. 
Springville Tp., 24 Pa.Super. 521. 


40. State v. Decatur, 17 N.W. 20, 
58 Wis. 291. 


45. Columbus City v. Cutcomp, 17 
N.W. 47, 61 Iowa 672 (prosecution 
wader an ordinance for keeping a sa- 
oon). 


46. Town of Canteen v. Weber, 188 
Tll.App. 405. 


47. Stockwell v. White Lake Tp. 
Bd., 22 Mich. 341; Avery v. Slack, 
LS) Wend... CN-Y.)= 50¢ 


48. Avery v. Slack, supra. 


49. Matter of Hempstead, 55 N.Y. 
S. 345, 36 App.Div. 321 [aff 55 N.E. 
1101, 160 N.Y. 685] (proceeding 
against officers to examine into the 
financial condition of the town). 


50. Matter of Hempstead, supra. 
51. Matter of Hempstead, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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*TOWNSHIP.: “Township” has been employed in 


,% number of phrases which have received judicial 
construction,” 


Township expenses. A term usually applied to 
the ordinary expenses of township government.* 
As commonly used, the term would not cover many 
sums which it might be proper and even necessary 
that the township should raise for local purposes.® 


Other phrases: “County and township officers,’® 
“township affairs,”? “township board,”’® “township 
committee,”® “township roads.” 


TOW OF FLAX.}1 
TOWPATH.??2 


TOY. [§ 1] A. As Noun.'? An article construct- 
ed for the amusement of children;!* an article main- 
ly intended for the amusement of children;!*> a play- 
thing, as a doll or Noah’s ark.1® In common speech, 
and as popularly understood, a toy is essentially a 
plaything, something which is intended and designed 
for the amusement of children only, and which by 
its very nature and character is reasonably fitted for 
no other purpose.'? Accordingly, “toy” has been 
defined as an article used exclusively for the amuse- 
ment of children.t® Although a toy is a thing to 
amuse children,!® it does not follow that every- 
thing which amuses them or which enters into a 
device for their amusement is in itself a toy.”° 


1. Defined as noun see Towns §8§ 12. 
1-4. 12. 
2. See infra text and notes 3-10. and note 47. 
3. See Towns §§ 173-178. 


“Expense” or “expenses” 25 C.J. p note 51:{b1. 


bar “Pistol” 48 C.J. p 1210 note i1 [f]. 


14 Standard D. 
136. (Fr. 266,. 2673 20. 0S; 
v. Strauss Bros. & Co., 136 F. 185, 187, 


Ae Upton v. Kennedy, 36 Mich. 215, 
220. 


5. Upton v. Kennedy, supra. 69 C.C.A, 201]. 


6 Rowe v. Rose, 148 P. 535, 536, 15; 
26 Cal.App, 744. 


“County officers” see Counties §§ | 159 F. 228, 230]. 
139, 140. [a] 


Township officers: 


Wanamaker, 


TOWNSHIP—TRACK 


See Path 48 C.J. p 419. 
See Customs Duties § 43 text 


Air gun see Parent and Child § 171 


Wanamaker v. Cooper, 69 F. 
465, 466 [quot Thanhauser v. U. S., 


“Real test of what is a toy.”— 
“Used by children as a plaything.” 29. 
A. Kastor & Bros. v. U. S., 167 F. 993, 


[63 C.J.) 227 


In a derivative sense, “toy” has been defined as 
any trifling or amusing object;?1 any bauble or 
knickknack ;?2 trifle;?* trinket.24 


“Toys,” in the plural, has been defined similarly 
as playthings for children;?® playthings for the 
amusement of children;?*® and, in common speech, 
the term embraces only such things as are primarily 
intended for the entertainment and amusement of 
children.?7 


Phrase: “Atl other toys.’ 


[§ 2] B. As Adjective. “Toy” may be employed 
also as an adjective,?® as in the phrase: “Any toy 
pistol, toy revolver, or toy firearm.”?° 


TP. An abbreviation for “township.’”?1 


TR. An abbreviation for “tract.”*? As used in 
the passbook of a bank, “Tr.” is an abbreviation of, 
and stands for, “trustee.’’33 


TRACHOMA. A dangerous contagious disease.®* 


TRACING. A mechanical copy or facsimile of an 
original, produced by following its lines with a pen 
or pencil through a transparent medium, called trac- 
ing paper.®> 


TRACING PAPER.?¢ 
TRACING TRUST FUNDS.%7 
TRACK or TRACKS.*® As applied to horse rac- 


Wanamaker, 136 F. 266, 267; U.S. v. 
Strauss Bros. & Co., 136 F. 185, 187, 
69 C.ClAS 201]t 


“Trinket” [38 Cyc 1994]. 


25. Cadwalader v. Zeh. 14 S.Ct. 
288, 151 U.S. 171, 175, 38 L.Hid. 115. 


265-0; (SS. vs Cattusy 67 -hiebsompe ar 
93 C.C.A. 64 [quot Hamburger & Co. 
v. U. S., 180 F. 632, 633). 


27. Zeh v. Cadwalader, 42 F. 525, 
527 [aff 14 S.Ct. 288, 151 U.S. 171, .3 
L.Ed. 115]. 


28. U. S. v. Schwarz, 140 F. 302, 
304. 


quote Daas iy: 


Taylor v. Seil, 97 N.W. 498, 120 
Wis. 32, 35. 


Generally see Towns §§ 86-149. 


Justices’ of the Peace § 3 text and 
note 24 


7, Pettibone v. West Chicago Park 
Com’rs, 74 N.E. 387-397, 215 Ill. 304. 


8. State ex rel. Kent v. Olenhouse, 
(Mo.) 23 S.W.(2d) 838, 85, 86. See 
Towns §§ 74~-85. 


[a] “Board of directors” equivalent 
as used in statute. State ex rel. 
pees Olenhouse, (Mo.) 23 S.W.(2d) 
83, 8 

9. Inhabitants of Orvil Tp. v. Bor- 
ough of Woodcliff, 45 A. 686, 687, 64 
N.J.Law 286. 

[a] “Township” equivalent as used 
in statute. Inhabitants of Orvil Tp. 
y. Borough of Woodcliff, 45 A. 686, 
688, 64 N.J.Law 286. j 


“Committee”? 12 C.J. p 150. 


Presumption of regularity of acts 
see Evidence § 70 text and note 59. 

10. City of Joliet v. Spring Creek 
Drainage Dist., 78 N.E. 836, 8438, 222 
Tll. 441. 

“Road” see Highways § 1. 

11. See Customs Duties § 39 text 
and note 44. 


994. 

16. Standard D. [quot U.S. v. 
Wanamaker, 136 F. 266, 267; U.S. v. 
Strauss Bros. & Co., 136 F. 185, 187, 69 


C.C.A. 201]. 


17. Illfelder v. U. S., 1 Cust.A. 109, 
111 [quot U. S. v. Globe Overseas 
Corp},o13> Cust. A. 10,511]. 


18 Zeh v. Cadwalader, 42 F. 525, 
527. fafl 14.8.Ct. 288,151 U.S.A, 38 
L.Ed. 115]. 


19. See supra text and notes 14-18. 


20. Wanamaker v. Cooper, 69 F. 
465, 466 [quot Tuska v. U. S., 162 F. 
814, 815; Thanhauser v. U. S. 159 F. 
228, 231]. 


21. Standard D. [quot U. S. v. 
Wanamaker, 136 F. 266, 267; U.S. v. 
Strauss Bros. & Co., 136 F. 185, 187, 
69 C.C.A. 201]. 


22. Standard D. 
Wanamaker, 136 F. 266, 267; 
Strauss Bros. & Co., 136 F. 
69 C.C.A. 201]. 


23. Standard D. [quot U. S. v. 
Wanamaker, 136 F. 266, 267; U. S. v. 
Strauss Bros. & Co., 186 F. 185, 187, 
69 C.C.A. 201]. 


24. Standard D. 


[quer Us S. av. 
Un Stave 
185, 187, 


[duot.” USCS." Vv. 


30. Taylor v. Seil, supra. 

S31. See Abbreviations § 2 note 13 
[a]. 
; any See Abbreviations § 2 note 13 
al. 

33. Cazallis v. Ingraham, 
359, 361, 119 Me. 240. 
es U. S.. v. Williams, 132 F. 894, 

35. Chapman v. Ferry, 18 F. 539, 
540, 9 Sawy. 395. 

36. See Tracing ante. 

37. See Trusts [39 Cyc 
551). 

38. See also Trackman post. 

Railroad track or tracks: 


Generally see Railroads 51 C.J. p 374; 
Street Railroads 60 C.J. p 142. 


Defined see Railroad or Railway § 2 
text and notes 33-45. 


Acquisition of private right of way 
over see Easements § 80. 


Care as to see Carriers § 1375. 
Delivery on: 
Private track see Carriers § 356. 
Sidetrack see Carriers § 326. 


110 A. 


541, 547, 


*By CHARLES REZNIKOFF (Township—Trade-Mark Medicine inclusive). 
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ing, a “track” is a path or course laid out for rac- 


ing.®? 
Phrase: “Track bolting.”’*° 
TRACKMAN.*! 


borer.*2 


Liable to assessment for public im- 
provement see Municipal Corpora- 
tions §§ 2889-2897. 


Obstruction on or near: 


Avoidance of collision with see Car- 
riers § 1385. 


Care as to see Carriers § 1376. 


Permitting child to go near see Neg- 
ligence § 565. 


Place of work see Master and Serv- 
ant §§ 457, 505-514, 755, 1094-1096. 
Property for: 
Dedication § 28. 
Taking: 
ame see Eminent Domain § 


Spur track see Eminent Domain § 


. 


Reepery condition of see Carriers § 
1383. 


Taking see Eminent Domain § 201. 
Taxation: 
Mileage in estimating: 
Generally see Taxation § 860. 


Second or additional track see 
Taxation § 853. 


Place of see Taxation §§ 663, 666. 


Use of streets for see Municipal Cor- 
porations §§ 3786, 3787. 


Words and phrases relating to: 


“Double tracks’ see Double 19 C.J. 
p 446 text and note 32. 


“Main track’? see Main 38 C.J. p 333 
text and note 47. 


“Occupied by its tracks’ see Oc- 
cupy 46 C.J. p 898 note 96 [d]. 
“Outside of its tracks” see Outside 

46 C.J. p 1159 note 82 [d]. 
“Public track” see Public § 89. 
“Roadbed and track” see Roadbed 

54 C.J. p 848 text and note 91. 
“Sidetrack” see Side § 4. 

“Single track” see Double 19 C.J. p 

446 note 32 [a]. 

“Skeleton track” see Skeleton 58 C. 

J. p 742 text and note 41. 

“Spur track” 58 C.J. p 1309. 
“Storage track” see Storage § 3. 


Tracks: 
As evidence of identity: 
Generally see Criminal Law § 1051. 


Burglary § 123. 


Compelling accused to make 
Criminal Law § 1101. 


F aoe tools” see Customs Duties 
39. Webster New Int. D, 


[a] Statutory definition.—‘ ‘Track’ 
- . +, Shall be deemed to mean and 
include all places prepared, used, kept 
or maintained for the purpose of con- 
ducting races, or of giving public ex- 
hibitions of trials of speed or matches 
between animals of the horse kind, 
wherein prizes, money or reward is 
contested for by running, galloping, 
trotting or pacing.” Acts (1895) p 92 


see 


As used in instructions to a 
jury, “trackman,” in conjunction with such descrip- 
tive adjectives as “highly experienced and skillful, 
and very highly prudent,” would include the road- 
master as well as the section foreman and not refer 
only to the common section hand or common la- 


TRACK—TRACT 


Phrase: 


very highly prudent, railroad trackmen. 


“Highly experienced and skillful, and 
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TRACT. [§ 1] A. As Noun—l. In General. 


[quot State v. Roby, 41 N.E. 145, 142 
Ind. 168, 172, 51 Am.S.R. 174, 33 DR. 
A, 213]. 

[b] “Course” equivalent.—See State 
v. Roby, 41 N.E. 145, 142 Ind. 168, 172, 
51 Am.S.R. 174, 33 L.R.A. 213 [quot 
Acts (1895) p 92]. 

“Race course’ see Race § 3. 

40. Lane v. Minnesota State Agri- 
cultural Soc., 64 N.W. 382, 62 Minn. 
175, 182, 29 L.R.A. 708 (‘““We have no 
knowledge of the meaning of the 
term ‘track bolting,’ except as we are 
advised by ‘tthe allegations of the 
complaint, which state that track 
bolting is a vicious and dangerous 
habit in a horse, rendering him dan- 
gerous and unsafe to run in any 
race’). 

41. Trackman: 

Contributory negligence of see Mas- 
ter and Servant § 1095. 

Negligence of train crew as to see 
Master and Servant § 677. See also 
Track ante. 

42. Norton vy. Galveston, H.& S. A. 
Ry. Co., (Tex.) 108 S.W. 1044, 1046. 


“Roadmaster” 54 C.J. p 849. 

43. Norton v. Galveston, ete, Ry. 
Co., (Tex.) 108 S.W. 1044, 1046. 

44. Rockwell v. Keefer, 39 Pa.Su- 
per. 468, 476. 

45. State v. Frost, (Tex.Civ.App.) 
16 S.W.(2d) 331, 333. 

“Area” synonymous see 5 
280. 


46. Webster D. [quot Peo. v. Chase, 
70 Ill.App. 42, 44]. 


47. Rockwell v. Keefer, 39 Pa.Su- 
per. 468, 476. 


48. Tract: 
Adjoining: 
Allotment of see Partition § 580. 


Locations of monuments and marks 
of see Boundaries § 327. 


Survey of see Boundaries § 338. 


Contiguous, damages for see Eminent 
Domain § 190. 


Designation of by name: 
Mortgages § 240. 


Ee eee roll see Taxation § 


Or number see Boundaries § 32. 
Divided see Homesteads § 114. 
Entire: 

Alternate enjoyment of see Parti- 

tion § 579. 
pees for see Eminent Domain 


C.J. Dp 


Or subdivisions, assessment for 
public improvement on see Mu- 
nicipal Corporations § 3067. 

Part of: 


Adverse Possession §§ 496-549, 


Assessment for public improvement 
resy Municipal Corporations § 


Something drawn out-or extended ;4* more specifical- 
ly an expanse, an area, large or small, whose bound- 
aries are not fixed;#> a region of land or water of 
indefinite extent;4® a region or quantity of land or 
water of indefinite extent.*7 


[§ 2] 2. Applied to Land.4® As applied to land, 
“tract” means an area.*? 


Part of :—Continued 
Conveyance of see Deeds § 64. 
Damages for see Eminent Domain 
189. 
Description of: 
In tax deed see Taxation § 1918. 
Mortgages § 244. 
Evidence of value of see Covenants 
§ 247. 
Excepting see Deeds § 66. 
Homesteads § 115. 


Owner of as entitled to enforce- 
ment see Covenants § 80. 


Tax sale of see Taxation §§ 1610-— 
1614. 


Separate, benefit as against damage 
to see Eminent Domain § 256. 


Single claimant for two or more 
buildings or improvements on same 
see Mechanics’ Liens § 209. 

Surveyor of as witness see Bounda- 
ries § 346. 

Tr. see Abbreviations § 2 note 13 [a]. 

Words of similar import: 


“City block’? see Block 8 C.J. p 1125 
text and notes 43—49. 


SE0ts? 


Not synonymous see Lot § 2 note 
39 [a]. 


Synonymous see Lot § 2. 


Parcel’ 46 C.J. p 1178 text and 
notes 92—96. 
Tracts: 


Adjoining see Homesteads §§ 105-109. 
Pare partition of see Partition § 


Number of see Partition § 570. 
Separate: 
Allotment in see Dower 8§ 371, 372. 


And detached see Homesteads §§ 
110-113. 


Sale in tracts on: 
Executions §§ 589-592. 


Foreclosure see Mortgages 
1828, 1829. pes a 


Judicial Sales § 48. 


Single claimant for buildings or im- 
provements on see Mechanics’ 
Liens §§ 210, 211. 

Several: 


Description of in tax deed see Taxa- 
tion § 1917. 
Part of see Adverse Possession 
496-549. = 
49. Webster D. [quot 
Chase, 70 Ill.App. 42, 44]. 


[a] Statutory definition.—‘‘The 
term ‘tract’ shall mean all lands or 
lots in any survey, addition or subdi- 
vision or part thereof owned by the 
party being sued for delinquent tax- 
es. Rev. St. (1925) art 7334 [quot 
State v. Slater, (Tex.) 88 S.W.(2d) 
1097, 1098; State v. Frost, (Tex.Civ. 
App.) 16 S.W.(2d) 331, 332; Slater v. 
eTeae (Tex.Civ.App.) 14 S.W.(2d) 874, 


“Area” 5 C.J. p 280. 


Beort ay 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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TRACT—TRACTION ENGINE 


As denoting size. “Tract” is merely descriptive 
of a body of land,®° and in its common significa- 
tion does not imply anything as to the size of the 
parcel of land;*1 it is not used to denote a specific 
division of land, but a body of land of whatever 
size.°? This is the popular meaning of the word.®? 
Accordingly, “tract” has been defined as a. lot, piece, 
or parcel of land, of greater or less size, the term 
not importing, in itself, any precise dimension.*4 
The word may properly be applied to a quarter 
section, a half section, or a section of land,®* a 
“forty” or “eighty,”®* and may embrace a district 
or large body of land.57 


As implying contiguity. The usual signification of 
“tract,” as applied to land, is contiguity of the par- 
eels of property.®* Accordingly, the word has been 
defined as a contiguous body of land embraced in 
one deed.°® Under the construction of certain con- 
stitutional and statutory provisions, however, “tract” 
may apply to lands not contiguous.®° 


As applied to mineral patent, “tract” implies a 
surface location.®1 


» As excluding personalty. Ordinarily, “tract” 
‘means land and does not include personal prop- 
erty.®? 


50. Nash v. Savage, 11 S.C.Eq. 50 
[quot In re Pine, etc., Tps., 32 Pa. 


L. (1897) p 292 c 182 § 1 [quot State 
Finance Co. v. Myers, 112 N.W. 76, 16 69. 
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Tract, of land.** A phrase, as generally or col- 
loquially understood, meaning a body of land much 
more extensive in area than the ordinary town or 
city lots, and which may be used for the ordinary 
agricultural or other rural purposes.*4 


Tracts of land. In common parlance, “town lots” 
are not designated by the term “tracts of land,’®® 
but, strictly speaking, the latter embraces the for- 
mer.®® 


Other phrases: “A tract divided into lots,’%? 
“each and every tract of land,’®’ “every tract of. 
land,’®® and “offer for sale, separately, each tract 
or parcel of real estate advertised for sale;”7® also 
“lots, blocks, tracts, and parcels of land,”’7! and 
property “on Ashley River called Middleton Place, 
and the adjoining tracts.”7? 


[§ 3] B. Used as Adjective. 
used as an adjective.”? 


Tract index. An index occupying much the same 
position in the abstract office that the great ledger 
does in the counting house.74 


TRACTENT FABRILIA FABRI.75 
TRACTION ENGINE.’¢ 


“Tract” may be 


A well understood 


68. Mayor v. Piquet, 2 La. 474, 475. 
Fleming v. Charnock, 66 S.E. 


Co. 152, 153]. 


51. Cade v. Larned, 27 S.E. 166, 99 
Ga. 588, 589 [quot In re Pine and 
North Shenango Townships, 32 Pa. 
Co. 152]. 


[a] Similar negation.—The word 
does not imply anything as to the 
Size of the tract of land. Anderson 
L. D. [quot Fleming v. Charnock, 66 
Fini 8, 66 W.Va. 50, 52, 18 Ann.Cas. 


52. In re Pine and North Shenan- 
go Townships, 32 Pa.Co. 152, 153. 


53. In re Pine and North Shenango 
Townships, supra. 


54. Black L. D. [quot Fleming v. 
Charnock, 66 S.E. 8, 66 W.Va. 50, 52, 
18 Ann.Cas. 711]. 


55. Peo. v. Chase, 70 Ill.App. 42, 
44, 45. 


“Section” § 3. 


we Martin v. Cole, 38 Iowa 141, 
6. 


[a] Commonly so _ designated.— 
“Mach [a quarter section, half sec- 
tion, section, “forty” or “eighty’’] of 
them is a government subdivision 
and they are commonly thus desig- 
nated in the language of the courts, 
the government land officers and the 
people.” Martin v. Cole, 38 Iowa 141, 
146. 


“Porty” 26 C.J. p 1001. 


57. In re Lower Chatham, etc., 
Land Drainage, 35 N.J.Law 497, 508; 
In re Pine and North Shenango Town- 
ships, 32 Pa.Co. 152, 153. 


58. Provine v. Thornton; 
950, 951, 92 Miss. 395. 


fa] Statutory definition.— ‘The 
terms ‘tract’ or ‘lot’ and ‘piece or par- 
cel of real property’ and ‘piece or par- 
cel of land’ shall be held to mean any 
contiguous quantity of land in the 
possession, owned by, or recorded as 


46 So. 


the property of, the same claimant, | 


person, or company.” Rev. Codes 
(1905) § 1480 (Rev. Codes [1899] § 
1176) [quot Griffin v. Denison Land 
Co., 119 N.W. 1041, 1048, 18 N.D. 246]; 


N.D. 193, 197]. 


59. Schofield v. Harrison Land & 
Mining Co., (Mo.) 187 S.W. 61, 64. 


60. Provine v. Thornton, 46 So. 
950, 951, 92 Miss. 395. 


fa] Under certain provisions ap- 
plicable to sales under mortgages and 
trust deeds, lands comprise a single 
tract, although not contiguous, where 
they have been held as part of one 
plantation for years, bought as such 
by the grantors and so conveyed by 
them in the mortgage in question, and 
the detached part, which was about 
half a mile from the balance, was 
connected with it by a public road. 
Provine v. Thornton, 46 So. 950, 951, 
92 Miss. 395. 


61. Whildin v. Maryland Gold 
Quartz Mining Co., 164 P. 908, 910, 33 
Cal.App. 270. 


62. Smith v. Heyward, 
215, 219, 115 S'C2 145. 


63. “Plantation” convertible see 48 
C.J. p 1222 note 51 [e]. 


64 Young v. Shriver, 
101, 56 Cal.App. 653. 


[a] “Estate,” “estate in land,” and 
‘landed estate” synonymous.—(1) “It 
is common and _ entirely proper to 
speak of a tract of land as an estate 
or landed estate.” Rockwell v. Keef- 
er, 39 Pa.Super. 468, 475. “Estate” 
see Estates § 1. “Landed estate’ see 
Landed 35 C.J. p 935 text and notes 
22, 23. (2) “There is no marked dis- 
tinction between an estate in land 
and a tract of land.’’ Rockwell v. 
Keefer, supra. “Estate in land” see 
Hstates § 1. 

65. Mayor v. Piquet, 2 La. 474, 475 
[quot In re Pine and North Shenango 
Townships, 32 Pa.Co, 152, 153]. 

[a] “ots” not synonymous.— 
Johnson v. Benbow, (Fla.) 111 So. 504, 
509. See Lot § 2 note 39 [a]. 


66. Mayor v. Piquet, 2 La. 474, 475 
[quot In re Pine and North Shenango 
Townships, 32 Pa.Co. 152, 153]. 


67. Kendrick vy. Latham, 6 So. 871, 


105 S.E. 


206-P. 99, 


25 Fla. 819, 836. 


8, 9, 66 W.Va. 55, 18 Ann.Cas. 711. 


[a] As used in statute relating to 
assessments, “every tract of land” 
embraces small parcels commonly 
called “lots.” Fleming v. Charnock, 


66 S.E. 8, 9, 66 W.Va. 55. “Lot” see 
Ot eS cot 
ae Martin vy. Cole, 38 Iowa 141, 


71. See Lot § 2 text and note 48. 


72. Smith v. Heyward, 105 S.E. 
275, 279, 115 S.C. 145. 


73. Davis v. Abstract Construction 
Co., 121 T1l.App. 121, 124, 125. 


74. Davis v. Abstract Construction 
Co., supra [quot Warvelle Abstracts 
p 83 § 8]. 

[a] “It is the receptacle for all 
the notes of the entry books, where 
the great mass of each day’s transac- 
tions is separated, classified and ar- 
ranged, and exhibits at a glance on its 
broad pages the balance sheet of all 
the land titles of the county. It is 
the foundation stone upon which the 
entire superstructure of the business 
rests, and the source from which the 
examiner draws all his primary in- 
formation in preparing the abstract.” . 
Davis v. Abstract Construction Co., 
121 Ill.App. 121, 124, 125 [quot War- 
velle Abstracts p 83 § 8]. 


[b] “Abstract book” synonymous. 
—Davis v. Abstract Construction Co., 
121 Ill.App. 121, 131. See Records § 
19 note 40. 

Synonymous with: 

“General index” see Records § 19. 


“Geographical index” see Records § 
19 note 40. 


“Sectional index’ see Records § 19 
note 40 


75. A maxim meaning “Let smiths 
perform the work of smiths.” Blick 
L. D. [cit 3 Coke Epist.]. 

76. See Engine 20 C.J. p 1260. 

Traction engine: 

Escape of sparks from see Negligence 

§ 274 text and note 59. 
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term,?7 defined as a locomotive engine for drawing 
heavy loads upon common roads, or over arable 
ground, as in agricultural operations;’* a steam 
locomotive engine for dragging heavy loads on com- 
mon roads;7® an engine which is propelled by steam, 
and used to go from place to place upon public high- 
ways, having motive power, not only sufficient to 
propel itself, but also to draw loads.*® The com- 
mon and ordinary understanding of the term, not 
only in common parlance but by lexicographers, is 
a steam engine for locomotion upon common roads.** 
Although, strictly speaking, a traction engine may 
be stationary,’2 yet it is generally understood to 
be a locomotive engine.®? Etymologically, it means 
an engine capable of drawing on a tram-railroad.** 
It includes a locomotive in.use onan ordinary rail- 


TRACTION ENGINE—TRADE 
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TRADE.®® [§ 1] A. As Noun—l. In General. 
An expression of fact,®® “trade” is a word of well- 
defined meaning,®® as to the usual and ordinary 
meaning of which there is little, if any, conflict.?? 
“Trade” is not a technical word,®? nor a term of 
art;9? it is a term of common knowledge, as well 
known to laymen as to lawyers, and better under- 
stood in detail by traders and commercial men than 
by judges;°* a word that has a common, ordinary 
meaning which by common knowledge occurs to the 
mind of any one of ordinary intelligence upon: being 
used.2> Such meaning is entirely apart from the 
broad or general or the narrow and particular mean- 
ings, which, if necessary, might be attributed to 
the word.2* “Trade” has been said to be a word 
of various meanings,®? an elastic term:°* according 
to the context in which it occurs, it may bear a very 


road.®® 


The term is applicable to a steam roller.®® 


Phrase: “Steam traction or portable engine.”§* 


Use of: 
On highway: 
Generally see Highways § 411. 
As nuisance see Nuisances § 280. 
Care in use of see Highways § 
421 text and note 12. 
On street: 
Generally see Municipal Corpora- 
tions § 3877. 
As obstruction see Municipal 
Corporations § 3821 text and 
note 26. 
Words of similar import: 
' “Automobile” compared see Motor 
Vehicles § 3. 
“Motor vehicle” distinguished see 
Motor Vehicles § 1. 


77. Toedtemeier . v. Clackamas 
County, 54 P. 954, 34 Or. 66, 70. 


_ 78 Encyclopedic D. [quot Toedte- 
-meier v. Clackamas County, 54 -P. 954, 
34 Or. 66, 70]. 


“Locomotive” 38 C.J. p 134. 
79. Imperial D. [quot Toronto 
Gravel Road, etc., Co. v. York Coun- 


ty Corp., 12 Can.S.C. 517, 521 (per 
Ritchie, C. J.)]. 


“Steam locomotive” see Steam 60 
C.J. p 16 text and note 14. 


80. City of New Albany v. Stier, 
712 N.H. 275, 277, 34 Ind.App. 615. 


[a]. “Road engine” equivalent in 
statute. City of New Albany v. Stier, 
72 N.E. 275, 277, 34 Ind.App. 615. 


“Road engine’ see Road 54 C.J. p 848 
text and note 59. 


81. Toronto Gravel Road, ete., Co. 
v. York County Corp., 12 Can.S.C. 517, 
521 (per Ritchie, C. J.). 


{a] Carriage supporting and driven 
by steam engine and used to draw 
railway carriages distinguished.— 
Toronto Gravel Road, etc., Co. v. York 
County Corp., 12 Can.S.C. 517, 521 
(per Ritchie, C. J.). 


82. Toronto Gravel Road, etc., Co. 
v. York County Corp., 12 Can.S.C. 517, 
523 (per Henry, J.). 


83. Toronto Gravel Road, etc., Co. 
v. York County Corp., supra (per 
Henry, J.). 


84. Toronto Gravel Road, etc., Co. 
v. York County Corp., supra (per 
Henry, J.). 


Tram railroad see Tramroad § 2. 


85. Toronto Gravel Road, etc., Co. 
v. York County Corp., supra (per 


Henry, J.). 


86. Cecil v. Mundy, 92 A. 850, 852, 
28 Del. 291. 


87. Toedtemeier Vv. Clackamas 
County, 54 P. 954, 956, 34 Or. 66. 


[a] “Steam portable or traction 
engine’ equivalent.—Toedtemeier v. 
qa wes County, 54 P. 954, 956, 34 

r. 66. 


88. See Trade-Marks, Trade-Names, 
and Unfair Competition post; Trader 


post; Tradesman post; Trade Unions 
post; Trading Stamps post. 
Trade: 


Cra of see Exchanges § 1 note 5 
ae 


Illicit as excepted risk see Marine In- 
surance § 324. 
Injury to: 


As element of damage see Eminent 
Domain §§ 234-237. 


Conspiracy to cause: 


ci liability for by combination 
0: 


Cause loss of patronage see 
Conspiracy §§ 145-155. 


Prevent obtainment of neces- 
sary suppHes see Conspiracy 
§§ 156-159. 


Withhold custom see Conspir- 
acy § 144, 


Criminal liability for: 
Generally see Conspiracy § 43. 


By combination to cause loss 
of patronage see Conspiracy 
§§ 72, 73. 


Historical note as to see Monopo- 
lies § 10. 


Injunctions §§ 209-280. 

Libel and Slander §§ 69-99. 
Instruction in see Apprentices § 65. 
Married woman engaging in see Hus- 

band and Wife §§ 386-397. 


Opinion as to particular see Evidence 
§§ 588-831. 


Regulation of: 


Agreement in violation of statute 
nequizing license see Contracts § 


Dominion Parliament see Dependen- 
cies, Colonies, and British Pos- 
sessions § 9, 

Indians § 108. 

Licenses 37 C.J. p 162. 


Municipal Corporations §§ 407-411, 
and cross references. 


restricted meaning; on the other hand, it may be 


Regulation of:—Continued 
Under exercise of police power: 
Generally see Constitutional Law 
§§ 431-438. 


Denial of equal protection of laws 
aoe Constitutional Law §§ 895— 


Deprivation of property without 
due process of law see Consti- 
tutional Law §§ 1074-1089. 


Restraint of: 
seater Ngrioae see Monopolies 41 C.J. p 


Agreements in: 
oe ae § 44 text and notes 
at 


Contracts §§ 410-432. 
Covenants § 69. 
Historical note as to see Monop- 
olies § 11 
Monopolies §§ 47-182. 
Right to engage in see Aliens § 8; 
War [40 Cyc 324]. 
Slave trade see Slaves § 3. 


89. W. & A. McArthur, Ltd. v. 
Pitas Queensland, 28 Austr.C.L.R. 


$0. Rex v. Geddes, 35 Ont.L. 177, 
185, 9 Ont.W.N. 307. 
91. Us Si vir Douglas) 190 “EP a82, 


484 [quot Bluejacket v. Ewert, 265 F. 
823, 827]. 


92. Sharpe v. Hasey, 
1118, 1119, 134 Wis. 618. 


98. W. & A. McArthur, Ltd. v. 
Seecaine Queensland, 28 Austr.C.L.R. 


114 N.W. 


94 W. & A. McArthur, Ltd. v. 
State of Queensland, supra. 

95. Sharpe v. Hasey, 114 N.W. 
1118, 1119, 1384 Wis. 618. 

96. Sharpe v. Hasey, supra. 

$7. Trinidad Asphalt Mfg. Co. v. 


Trinidad Asphalt Refining Co., 119 F. 
134, 137, 55 C.C.A. 566. 


[a] As used in instrument, the 
correct meaning in any particular 
case is arrived at by considering the 
word in the light of the subject mat- 
ter, and of all the provisions and the 
other language of the instrument in 
which’ it is found. Trinidad Asphalt 
Mfg. Co. v. Trinidad Asphalt Refining 
Co., 119 F. 134, 137, 138, 55 C.C.A. 566. 


98. Frampton vy. Gillison, 95 L.J. 
Ch. 555, 557 (per Lawrence, J.: “It 
would be inadvisable to attempt to lay 
down any general definition’’). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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a very wide one.°® 


that of an occupation generally ;” 
agriculture and the liberal arts.® 


track or course.* Heats it came 


of life, business, or occupation, and specially a handi- 
craft by which one earns a livelihood, or a mercan- 
tile business, as opposed to the liberal arts or pro- 
A still further development makes the 
word synonymous with “commeree.’’® 


fessions.® 


In ordinary language: “trade” 
is employed in three different senses; first, in that 
of the business of buying and selling ;} second, in 
and third, in that 
of a mechanical employment, in contradistinction to 
According to the 
etymology of the word, “trade” originally meant a 


TRADE 


alone.§ 


to mean a way 


modities. 


Certain legal 


lexicographers have limited the meaning of “trade” 


99. Frampton v. 
(per Lawrence, J.). 


[a] In defining power to tax, “its 
broadest signification is given” to 
trade. State v. Worth, 21 S.E. 204, 
205, 116 N.C. 1010 [quot Bickett v. 
State Tax Commission, 99 S.E. 415, 
417, 177 N.C. 4383]. 


1. See infra § 2. 
2. See infra § 3. 
3.' See infra § 3. 


4 Spence v. Johnson, 82 S.E. 646, 
648, 142 Ga. 267. 


5. Spence v. Johnson, supra. See 
also infra § 3 


6 Spence Ns Johnson, supra. 
also infra § 2 


7. Inre Binkney. 27 P. 179, 47 Kan. 
Ferrazzini v. Gsell, 34 Philip- 
pine 697, 714 [both cit Bouvier L. D. i 


& In re Pinkney, 27 P. 179; 180, 
47 Kan. 89 [cit Rapalje and L. Tw D. 
as “the only authority” to do so]. 


9. See infra § 2. 


10. Bank of India v. Wilson, 3 Ex. 
D. 108, 113 (per Kelly, C. B.). 


[a] As used in revenue statute 
exempting tenements occupied for 
purposes of business, ‘‘trade’’ is not 
limited to mere buying and selling. 
Bank of India v. Wilson, 3 Ex.D. 108. 


ll. Century D. [quot In re Master 
Granite, etc., Assoc., 23 Pa.Co. 517, 
520]; New American Encyclopedic D. 
[quot Blueijacket v. Ewert, 265 F. 823, 
828; United States v. Douglas, 190 
F. 482, 484, 111 C.C.A. 314, 36 L.R.A. 
N.S. 1075]; Rapalje & L. L. D. [quot 
Bluejacket v. Ewert, 265 F. 823, 828; 
United States v. Douglas, 190 F. 482, 
484, 111 C.C.A. 314, 36 L.R.A.N.S. 
1075;> In re. Pinkney, 27> P. 179,47 
Kan. 89, 92]; Webster D. [quot Na- 
tional League, etc. v. Federal Base- 
ball Club, 269 F. 681, 684, 50 eee 
165; Bluejacket Vv. Ewert, 265 F. 823, 
82%: U.S. v. Douglas, 190 F. 482, 484, 
111 C.C.A. 314, 36 L.R.A.N.S, 1075; 
In re Pinkney, 27 P. 179, 47 Kan. 89, 
92; Gower v. Jonesboro, ‘01 A. 846, 83 
Me, 142, 145; Metropolitan Opera Co. 
Vv. Hammerstein, 147. N.Y.S.-532, 534, 
162 App.Div. 691; Peo. ‘v. Klaw, 55 
Mise. 72, 87, 106 'N.Y.S. 341, 21 N.Y. 
cr. 3531; In re Roofing and Sheet 
Metal Contractors’ Assoc., 9 Pa.Dist. 
569 [rev 200 Pa. 111, 49 A. 894]; Citi- 
zens’ Ins. Co. Vv. Parsons, 4 Can.8.C. 
215, 287. 


[a] Ordinarily, in speaking of 
“trade,” “commerce or something of 
that nature is meant.” In re Charles 
Town Light & Power Co., 183 F. 160, 
163; Queen Ins. Co. v. State, 24 S.W. 
397, 86 Tex. 250, 263, 22 L.R.A. 483 
[quot Spence v. Johnson, 82 S.E. 646, 
648, 142 Ga. 267]. 


“Commerce” compared.— 
“‘Gommerce’ has a broader meaning. 


Gillison, supra 


See. 


It consists of intercourse and traf- 
fic and includes transportation of per- 
sons and property and the navigation 
of public waters for that purpose.” 
Peo. v. Klaw, 106 N.Y.S. 341, 55 Misc. 
en 88, 21 N.Y.Cr. 353. See Commerce 


[ec] “Commerce” synonymous.— 
Citizens’ Ins. Co. v. Parsons, 4 Can.S. 
C. 215, 287. See supra § 1 


[d] “Commerce” distinguished.— 
(1) “Trade” and ‘commerce’ are not 
synonymous; commerce relates to 
dealings with foreign nations; trade, 
on the contrary, means mutual traffic 
among ourselves, or the buying, sell- 
ing or exchange of articles between 
members of the same community. 
Peo. v. Klaw, 106 N.Y.S. 341, 55 Misc. 
gf ae sb N.Y.Cr. 353 [cit Jacob L. 
D:). To same effect Metropolitan 
Opera Co. v. Hammerstein, 147 N.Y.S. 
5382, 534, 162 App.Div. 691 [cit Jacob 
Peter TC}, (2) ‘“ ‘Commerce,’ on the 
other hand, is defined as ‘an inter- 
change of goods, wares, productions, 
or property of any kind between na- 
tions [italicized] or individuals.’ ” 
Reg. v. Kings County Justices of the 
Peace, 11 Can.L.J.N.S. 249, 250. 


“Trade and commerce” see infra § 7. 


12. Webster D. [quot National 
League, ete. v. Federal Baseball Club, 
269 F. 681, 684, 50 App.D.C. 165; Blue- 
jacket. v. Ewert, 265 F. 8238, 827; U.S. 
v. Douglas, 190 F. 482, 484, 111 C.C.A. 
314, 36 L.R.A.N.S. 1075; a re Pink- 
ney, 27 P. 179, 47 Kan. 89, 92; Metro- 
politan Opera ‘Co. Vv. Piarichatoin: 147 
N.Y.S. 532, 534, 162 App.Div. 691; Peo. 
v. Klaw, 106 N.Y.S. 341, 55 Misc. q2, 
Si yak UNG Cr spss Citizens’ Ins. Co. 
v. Parsons, 4):Can.S.C. 215,)287. 


“Barter’’7 C.J. p 931. 


13. Century D. [quot Bluejacket v. 
Ewert, 265 F. 823, 827; U.S. v. Doug- 
las, 190 F. 482, 484, 111 C.C.A. 314, 36 
L.R.A.N.S. 1075; In re Master Granite, 
etc., Assoc., 23 Pa.Co. 517, 520]; New 
American Encyclopedic D. [quot 
Bluejacket v. Ewert, 265 F. 823, 828; 
U. S. v. Douglas, 190 F. 482, 484, 111 
CiGyAl 314. 36 LaR.AIN-S. 107513) U2S. 
v. Coal Dealers’ Assoc., 85 F. 252, 265; 
U.S. v. Cassidy, 67: 698, 705; In re 
Grand Jury, 62 F. 840, 841 [all three 
quot Bluejacket v. Hwert, 265 F. 823, 
828; U. S. v. Douglas, 190 F. 482, 484, 
VET COA, 80-4: $36 7 RALN:S. 10751; 
In re Roofing and Sheet Metal Con- 
tractors’ Assoc., 9 Pa.Dist. 569 [rev 
49 A. 894, 200 Pa. 111]; Reg. v. Kings 
County Justices of the Peace, 11 Can. 
L.J.N.S. 249, 250 (per Ritchie, C. J.). 


[a] Im one sense, “trade” is em- 
ployed as meaning the business of 
buying and selling. In re Charles 
Town Light & Power Co., 183 F. 160, 
163; State v. Bovee, 6 OhioN.P.N.S. 
337, 341. 


[b] In business sense.—U. S. 
Coal Dealers’ Assoc., 85 F. 252, 265. 
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to commerce and traffic and the handicraft of me- 
chanics,’ or use the word in its commercial sense 
In its literal meaning, “trade” relates only 
to the business of buying and selling;® but in liter- 
ature of all descriptions, both in prose and verse, 
“trade” is often used in a much more extensive signifi- 
cation than to indicate merely the operation or oc- 
cupation of buying and selling.?° 


[§ 2] 2. Buying and Selling; Exchange of Com- 
“Trade” has been defined as commerce ;!+ 
barter ;1? business of buying and selling!? for mon- 
ey’? or for gain;1® 
modities by barter;1* business of exchanging com- 


business of exchanging com- 


{c] In its literal meaning ‘‘trade” 
relates only to the business of buying 
and selling. Bank of India v. Wilson, 
3 Ex.D. 108, 113 (per Kelly, C. B.). 


[d] In its technical meaning 
“trade”? is buying and selling. Harris 
v. Amery, 35 L.J.C.P. 89, 92 [quot Rex 
v. Geddes, 35 Ont.L. 177, 185, 9 Ont. 
W.N. 307] (per Willies, J.). 


{e] Im ordinary language ‘‘tradé” 
is employed in the sense of the busi- 
ness of buying and selling. Queen 
Ins. Co. v. State, 24 S.W. 397, 86 Tex. 
250, 263, 22 L.R.A. 483. 


[f] In great many contexts 
“trade” indicates a process of buying 
and selling. Skinner v. Jack Breach, 
Ltd., [1927] 2 K.B. 220, 225 (per Lord 
Hewart, C. J.). 


{g] Both buying and selling (1) 
necessarily involved by “trade.” 
Hood Rubber Co. v. U. S. Rubber Co., 
229 F. 583, 587. (2) “Trade” includes 
the buying as well as the selling of 
property. U.S. v. U. S. Steel Corp., 
223 F. 55, 177 [quot National League, 
etc, -v. Federal Baseball Club, 269 F. 
681, 684, 50 App.D.C. 165]. 


[h] “Commerce,” “traffic”? com- 
pared.—(1) “Trade,” in the sense of 
the business of buying and selling, is 
of no wider import than “commerce” 
or ‘‘traffic,”’ for “trade,” in the sense 
of exchanging commodities by barter, 
the business of buying and selling for 
money, has to do with movable and 
tangible things. State! v. Bovee, 6 
OhioN.P.N.S. 337, 341. (2) In a stat- 
ute ‘relating to restrictions in trade, 
“trade” is used as the mere equivalent 
of “commerce” or ‘traffic.’ In re 
Charles Town Light & Power Co., 183 
F. 160, 168. See Commerce § 1; Traf- 
fic post. 


14. Webster D. [quot National 
League, etc. v. Federal Baseball Club, 
269.F. 681, 684, 50 App.D.C. 165; 
Metropolitan Opera Co. v.. Hammer- 
stein, 147 N.Y.S. 532, 534, 162 App. 
Div. 691; Peo. v. Klaw, 106 N.Y.S. 341, 
55 Mise. 72, 87, 21 N.Y.Cr. 3538; State 
v. Ross, 4 OhioN.P.N.S. 377, 380]; Citi- 
by ast Co. v. Parsons, 4 Can.S.C. 
215 


15. S. v. Keystone Watch Case 
Gos a8. BF. 502, 515. 


{a] In bankruptcy statute “trade” 
is used in the sense of buying and 
selling merchandise or any class of 
goods, deriving a profit therefrom. In 
re Charles Town Light & Power Co., 
183 F. 160, 163. 


16. Webster D. [quot National 
League, ete. v. Federal Baseball Club, 
269 EF. 681, 684, 50 App.D.C. 165; Metro- 
politan Opera Co. v. Hammerstein, 147 
N.Y.S. 582, 534, 162 App.Div. 691; Peo. 
v. Klaw, 106 N-Y.S.. 341, 55 Mise. 72, 
87,17 2 N.Y.Cr.. 363; oState. vi, Ross, 4 
OhioN.P.N.S. 377, 380]; Citizens’ Ins. 
Co. v. Parsons, 4 Can.S.C. 215, 287. 
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modities by buying and selling for money;?7 deal- 
ing;?® dealing by way of exchange, commerce, traf-_ 
fic;1® dealing by way of sale or exchange;?? any 
sort of dealings by way of sale or exchunge;?? the 
exchange of commodities for other commodities or 
for money;?? the operation of exchanging, selling 
or buying chattels for or with other chattels or 
money or its equivalent ;?* traffic;?* traffic by way 
of sale or exchange or commercial dealing ;*° traffic 
in merchandise;2° mutual traffic, buying, selling, or 
exchange of articles between members of the same 
In its commercial meaning, “trade” 


community.?* 


“Exchanges” synonymous see Hx- 
change of Property § 1. 


17. Webster D. [quot Bluejacket 
v. Ewert, 265 F. 823, 827; U.S. v. 
Douglas, 190 IF. 482, 484, 111 C.C.A. 
314, 36 L.R.A.N.S. 1075; In re Pink- 
ney, 27 P.. 179, 47 Kan. 89, 92]; U.S. 
v. American Tobacco Co., 164 FI. 700, 
708 [rev 31 S.Ct. 632, 221 U.S. 106, 55 
L.Ed. 663]. See N. R. Bagley Co. v. 
Cameron, 127 A. 311, 312, 282 Pa. 84 
[quot Pocono Spring Water Ice Co. v. 
American Ice Co., 64 A. 398, 214 Pa. 
640] (‘ ‘trade’ ‘was of very broad sig- 
nificance’ and included ‘not only the 
business of exchanging commodities 
by barter but .. .of buying and 
selling for money . generally’ ’’). 


18. Webster D. [quot Peo. v. 
Loughman, 220 N.Y.S. 405, 407, 220 
App.Div. 30]. 


19. Century D. [quot Bluejacket v. 
Ewert, 265 F. 823, 828; U.S. v. Doug- 
las, 190 F. 482, 484, 111 C.C.A. 314, 36 
L.R.A.N.S. 1075]. 


{aj] “Obvious and most usual sense 
in which ‘trade’ is employed is to ex- 
press traffic, commerce, exchange 
dealing.” Higginson v. Pomeroy, 11 
Mass. 104, 112. 


20. Century D. [quot In re Master 
Granite, ete., Assoc., 23 Pa.Co. 517, 
5201; New American Encyclopedic 
D. [quot Bluejacket v. Ewert, 265 F. 
823, 828; U.S. v. Douglas, 190 F. 482, 
484, 111 C.C.A. 314, 36 L.R.A.N.S. 
1075]; U. S. v. Coal Dealers’ Assoc., 
85 EF. 252, 265; U.S. v. Cassidy, 67 F. 
698, 705; In re Grand Jury, 62 F. 840, 
841 [all three quot Bluejacket v. 
Ewert, 265 F. 823, 828; U.S. v. Doug- 
las, 190 F. 482, 484, 111 C.C.A. 314, 36 
L.R.A.N.S. 1075]; In re Roofing and 
Sheet Metal Contractors’ Assoc., 9 
Cr ee 569 [rev 49 A. 894, 200 Pa. 


{a] In business sense.—U. S. v. 
Coal Dealers’ Assoc., 85 F. 252, 265. 


21. Bouvier L. D. [quot Gower v. 
Jonesboro, 21 A. 846, 83 Me. 142, 145; 
Peo. v. Sheldon, 21 N.Y.S. 859, 66 Hun 
590, 598, 9 N.Y.Cr. 312 (aff 34 N.E. 
TiS LOOMING Nao, aon La.bveA.n Aas 3 6 
Am.S.R. 690, 10 N.Y.Cr. 518); Peo. v. 
Klaw, 106 N.Y.S. 341, 55 Misc. 72, 88, 
ZH INDY Cr, sda ds 


[a] In its most extensive signifi- 
cation ‘trade’ includes all sorts of 
dealings by way of sale or exchange. 
Bouvier L. D. [quot Bluejacket v. 
Ewert, 265 F. 823, 828; U. S.'v. Doug- 
las, 190 F. 482, 484, 111 C.C.A. 314, 36 
L.R.A.N.S. 1075]; Atwood vy. DeFor- 
est, 19 Conn. 513, 517. 


22. Century D. [quot Bluejacket v. 
Ewert, 265 F. 823, 827; U. S. v. Doug- 
las, 190 F. 482, 484, 111 C.C.A. 314, 36 
L.R.A.N.S. 1075; In re Master Granite, 
ete., Assoc., 23 Pa.Co. 517, 520]; U.S. 
v. Coal Dealers’ Assoc., 85 F. 252, 265; 
U. S. v. Cassidy, 67 F. 698, 705; In re 
Grand Jury, 62 EF. 840, 841 [all three 
quot Bluejacket v. Ewert, 265 F. 823, 


TRADE 


ey.2° 


‘y 
828; U.S. v. Douglas, 190 F. 482, 484, 
PUT CrCl Ay 814536) LAR Aan... 07 ols 
In re Roofing and Sheet Metal Con- 
tractors’ Assoc., 9 Pa.Dist. 569 [rev 49 
A. 894, 200 Pa. 111]. 


[a] In business sense.—U. S. v. 
Coal Dealers’ Assoc:, 85 F. 252, 265. 


[b] Similar definitions.—(1) “The 
exchanging of commodities for other 
commodities or for money.” Peo. v. 
Klaw, 106 N.Y.S. 341, 55 Misc. 72, 88, 
21 N.Y.Cr. 353. (2) “The business of 


exchanging commodities for other 
commodities or for money.” New 
American Encyclopedic D. [quot 


Bluejacket v. Ewert, 265 F. 823, 828; 
U. S. v. Douglas, 190 F. 482, 484, 111 
GICTA.. 3145.36" EXRVAGN.S: 107572) | €3) 
“Hxchange of goods for other goods 
or for money.” Rapalje & L. L 

[quot Bluejacket v. Ewert, supra; 
U. S. v. Douglas, supra; In re Pink- 
ney, 27 P. 179, 47 Kan-,.89, 92]; Reg. 
v. Kings County Justices of the Peace, 
it Can.L.J.N.S. 249, 250 (per Ritchie, 


aie 


[ec] Common connotation of “trade” 
is ‘the buying, selling, or exchanging 
of commodities.” Massolini v. Dris- 
coll, (Conn.) 159 A. 480, 482. 


23. Duncan y. State of Queensland, 
22 Austr.C.L.R. 556, 602 (per Barton, 
J., dis op). 


[a] In right of ownership.— 
“Trade” “can only be undertaken, per- 
sonally or through agents, in right of 
ownership.” Dunean vy. State of 
Queensland, 22 Austr.C.L.R. 556, 602 
(per Barton, J., dis op). 


[b] “Intercourse” compared.—‘‘In- 
tercourse” includes “a larger right.” 
Duncan v. State of Queensland, 22 
Austr.C.L.R. 556, 593 (per Barton, J., 
dis op). “Intercourse” 33 C.J. p 171. 


24. Century D. [quot In re Master 
Granite, etc., Assoc., 23 Pa.Co. 517, 
5201; New American Encyclopedic 
D. [quot Bluejacket v. Ewert, 265 F. 
823, 828; U.S. v. Douglas, 190 F. 482, 
484) 110° C.C.Ac 3814)" 36" TaRSALNIS; 
1075]; Rapalje & L. L. D. [quot Blue- 
jacket v. Ewert, 265 F. 828, 828; U. S. 
v. Douglas, 190 F. 482, 484, 111 C.C.A. 


314, 36 L.R.A.N.S. 1075; In re Pink- 
Neyee 24 ew dS A Sen SO ergo 
Webster D. [quot National League, 


etc. v. Federal Baseball Club, 269 F. 
681, 684, 50 App.D.C. 165; Bluejacket 
y. Hwert,. 266 ER. 8238, 827; eS We Ne 
Douglas, 190 ‘F. 482, 484, 111 C.C.A. 
314, 36 L.R.A.N.S. 1075; In re Pink- 
ney, 27 P. 179, 47 Kan. 89, 92; Gower 
v. Jonesboro, 21 A. 846, 83 Me. 142, 
145; Metropolitan Opera Co. v. Ham- 
merstein, 147 N.Y.S. 532, 534, 162 App. 
Div. 691; Peo. v. Klaw, 106 N.Y.S. 
341, 55 Misc. 72, 87, 21 N.Y.Cr. 353]; 
In re Roofing and Sheet Metal Con- 
tractors’ Assoc., 9 Pa.Dist. 569 [rev 49 
A. 894, 200 Pa. 111]; Citizens’ Ins. Co. 
v. Parsons, 4 Can.S.C, 215, 287. 


[a] In restricted sense of “traf- 
fic,” “‘trade’”’ embraces the buying and 


has refer ence to the business of selling or exchanging 
some taigible substance or commodity for money, 
or the business of dealing by way of sale?* or ex- 
change?® in commodities. : 
every species of exchange or dealing, either in the 
produce of land, in manufactures, or in bills or mon- 
It is, however, chiefly used to denote the 
barter or purchase and sale of goods, wares and 
merchandise, either by wholesale or by retail.*1 In 
its broadest signification, “trade” includes not only 
the business of exchanging commodities by barter, 
but the business of buying and selling for money, 


“Trade” comprehends 


selling of any article of commerce, 
the barter of such articles, and their 
transportation by common Carriers. 
Queen Insurance Co. v. State, 24 S. 
W. 397, 401, 86 Tex. 250, 22 L.R.A. 483. 


[b] “Commercial traffic’ embraced. 
—Betz v. Maier, 33 S.W. 710, 12 Tex. 
Civ.App. 219, 220 [quot Ross v. State, 
4 OhioN.P.N.S. 877, 381; Geise v. 
Pennsylvania Fire Ins. Co., (Tex.Civ. 
App.) 107 S.W. 555 (rev 112 S.W. 1044, 
102 Tex. 39, 132 Am.S.R. 846)]. 


[ce] ‘Traffic’ * synonymous.—(1) 
Generally see Traffic post. (2) As 
used in an “anti-trust” act. Texas 
Coal Co. v. Lawson, 34 S.W. 919, 920, 
89 Tex. 401; Queen Insurance Co. v. 
State, 24 S.W. 397, 401, 86 Tex. 250, 
22 L.R.A. 483 [both quot Bluejacket 
v.. Ewert, 265 EF. 823, 8283 -U-<S.« v. 
Douglas, 190 F. 482, 484, 111 C.C.A. 


314, 36 L.R.A.N.S. 1075]. 


25. Commissioners of Taxation v. 
Kirk, [1900] A.C. 588, 592. 

[a] Primary meaning.—Commis- 
sioners of Taxation v. Kirk, [1900] 
A.C. 588, 592 [quot W. & A. McArthur, 


Ltd. v. State of Queensland, 28 Austr. 


C.L.R. 430, 548]. 


Jeeps Barrett y. Barron, 13 N.H. 150, 


27. Jacob L. D. [quot Peo. v. Shel- 
don, 66 Hun 590, 593, 21 N.Y.S. 859, 9 
N.Y.Cr. 312 (aff 34 N.m. 785,189 Ney. 
251, 23 L.R.A. 221, 36 Am.S.R. 690, 10 
Noy. Cr. 51 8)a]: ; 


“Commerce” distinguished see su- 
pra note 11 [d]. 


28. Ferrazzini v. Gsell, 34 Philip- 
pine 697, 714. 


29. In re Pinkney, 27 P. 179, 180, 
47 Kan. 89 (“possibly the most com- 
mon signification”). 


30. Century D. [quot Bluejacket 
v. Ewert, 265. F. 8238, 827; U. Siw 
Douglas, 190 F. 482, 484, 111 C.C.A. 
314, 36 L.R.A.N.S. 1075]; State ‘v. 
Hunt, 40 S.E. 216, 129 N.C. 686, 690, 
85 Am.S.R. 758; In re Roofing and 
Sheet Metal Contractors’ Assoc., 9 
eR i Cot 569 [rev 49 A. 894, 200 Pa. 


Sl. State v. Hunt, 40 S.B. 216, 129 
N.C. 686, 690, 85 Am.S.R. 758; In re 
Roofing and Sheet Metal Contractors’ 
Assoc., 9 Pa.Dist. 569, 570 [rev 49 A. 
894, 200 Pa. 111]. 


_[a] Collective idea.—“This defini- 

tion of the word carries with it the 
collective idea, so that, in speaking 
of the total of exchanges in a com- 
munity, the many different business- 
es in which goods, wares and mer- 
chandise are bartered, sold and ex- 
changed therein, we do not use the 
word in its plural form, but sufficient- 
Iy express these various forms of 
dealing carried on in an entire com- 
munity by speaking of its ‘trade.’ ” 
In re Roofing and Sheet Metal Con- 
tractors’ Assoc., 9 Pa.Dist. 569, 570 
[rev 49 A. 894, 200 Pa. 111]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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TRADE 


or commerce and traffic generally.3? 


As an act “trade” has been defined as the act of 
exchanging commodities by barter,’* or by buying 
and selling for money;*4 the act of exchanging 
commodities for other commodities or for money 335 
a purchase or sale;** a bargain.®? 


As requiring transfer. “Trade” requires the trans- 
fer of something, whether it be persons, commodities, 


or intelligence, from one place or person to an- 
other.®§ 


What term includes. “Trade” includes dealings 
in both imported and domestic commodities;?° and 
as used in certain constitutional or statutory pro- 
visions, “trade” includes the buying and selling of 
real estate,*® dealing for profit in securities,+! the 
leasing for exhibition of a motion picture film,*? 
the business of cutting, storing, and selling ice,*? 
and the “ice business,” where ice is not only manu- 
factured but sold at retail and delivered.44 The 
working of a mine under a bare “mining right’ has 
been considered as a species of “trade.’’45 


What term does not include. “Trade” does not 
embrace the business of insurance, which is “a trade” 
only in the sense of an occupation or employment ;*°% 
and mutual insurance companies are not in “trade” 
in the ordinary acceptation of the word.47? Nor is 
the meaning of the word broad enough to include a 
mere teacher, especially when “trade” is used in con- 
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nection with commerce and navigation.4® As used 
in certain provisions, “trade” does not inciude the 
business of a laundry*® or that of dyeing and dress- 
ing furs,°° the right under a copyright to perform 
musical compositions,®! the producing of plays®? 
or grand opera,°*® the publication of motion pictures 
as news,°* or the giving of exhibitions of ball 
games.5> “Trade” would probably not include the 
receiving and delivery of packages and the collec- 
tion of express charges.*® 


As including labor. As used in a statute against 
monopolies, “trade” includes labor, which the em- 
ployee offers in exchange for what he may earn.57 


As including manufacture cr production. Although 
“trade” primarily means traffic by way of sale or 
exchange or commercial] dealing,®® it may have a 
larger meaning so as to include manufactures.®® 
“Trade” in its largest sense is the business of sell- 
ing, with a view to profit, goods which the trader 
has either manufactured or himself purchased.®° 
The word has been defined as the production and 
marketing of the article in question.®+ 


As a particular trade. “Trade” may be the deal- 
ings in a particular trade, as the Indian trade.® © 


As the voyage or destination of a ship. Although 
not the obvious and most usual sense of “trade”, it 
may sometimes express the voyage or destination of 
a ship, when the voyage or destination is named from 


; = ga aoe LOT UW, Sa2otr23 te ton Ol. Baa Jo Wan v. Nagle, 9 F.(2d) 
5 L.Ed. 7 [quot Jeu Jo Wan v. [a] “Sale” distinguished.—‘If the , : 
Nagle, 9 F.(2d) 309, 310; National] nurchase price is paid by the trans-| 49. 


League of Professional Baseball Clubs 


v. Federal Baseball Club of Baltimore, 
269 F. 681, 684, 50 App.D.C. 165; Blue- 
jacket v. Ewert, 265 F. 823, 828; U.S. 
v. Douglas, 190 F. 482, 484, 111 C.C.A. 
314,° 386 L.R.A.N.S. 1075; State’ v. 
Deckebach, 149 N.E. 194, 196, 113 Ohio 
St. 347; State v. Ross, 4 OhioN.P.N. 
S. 377, 380; Pocono Spring Water Ice 
Co. v. American Ice Co., 64 A. 398, 214 
Pa. 640, 647]; Polhemus v. De Lisle, 
130 A. 618, 622, 98 N.J.Eq. 256. But 
see Jordan v. Tashiro, 49 S.Ct. 47, 48, 
278 U.S. 123 (“in a narrow and re- 
stricted sense . ‘trade’ may be 
limited to the purchase and sale or 
Loe of goods and commodi- 
ties’’). 


[a] As used in act relating to 
monopolies, ‘‘trade’’ has reference to 
the business of bartering, buying, or 
selling goods, wares, merchandise, or 
any article or commodity of com- 
merce. Tooke v. Bastrop Ice, etc., 
Co., (la.) 135 So. 239, 242. 


83. Webster D. [quot National 
League, etc., v. Federal Baseball Club, 
269 F. 681, 684, 50 App.D.C. 165; Met- 
ropolitan Opera Co. v. Hammerstein, 
147 N.Y.S. 532, 534, 162 App.Div. 691; 
Peo. v. Klaw, 106 N.Y.S. 341, 55 Misc. 
72, 87, 21_N.Y.Cr. 353; State v. Ross, 
4 QOhioN.P.N.S. 377, 380]; Citizens’ 
Ins. Co. v. Parsons, 4 Can.S.C. 215, 
287. 


34. Webster D. [quot Bluejacket 
Vv. Hwert, 265 -F) 8238, 827; U. S. v. 
Douglas, 190 F. 482, 484, 111 C.C.A. 
314, 36 L.R.A.N.S. 1075; In re Pinkney, 
27 P. 179, 47 Kan. 89, 92]. 


35. New American Encyclopedic 
D. [quot Bluejacket v. Ewert, 265 F. 
823, 828; U.S. v. Douglas, 190 F. 482, 
484, 111 C.C.A. 314, 36 L.R.A.N.S. 
10751. 


36. Century D. [quot In re Master 
Granite, etc., Assoc., 23 Pa.Co. 517, 


fer of other property, the transaction 
is more properly denominated an ex- 
change or trade.’ Close v. Browne, 
82 N.E. 629, 632, 230 Ill. 228, 13 L.R.A. 
N.S. 63. “Sale” see Sales § 1. 


387. Century D. [quot In re Master 
Granite, etc., Assoc., 23 Pa.Co. 517, 
520]. 


[a] In sense distorted from its 
proper meaning.—Barrett v. Barron, 
13 N.H. 150, 161. 


“Bargain” 7 C.J. p 919. 


28. National League of Profes- 
sional Baseball Clubs v. Federal Base- 
ball Club of Baltimore, 269 F. 681, 
684, 50 App.D.C. 165. 


39. State v. Schlitz Brewing Co., 
59 S.W. 10338, 104 Tenn. 715, 744, 78 
Am.S.R. 941. 


40. Finnegan v. Noerenberg, 53 N. 
W. 1150, 52 Minn. 239, 245, 38 Am.S.R. 
552, 18 L.R.A. 778. 


41. N. R. Bagley Co. v. Cameron, 
127 A. 311, 312, 282 Pa. 84. 
42. Binns v. Vitagraph Co., 124 N. 


Y.S. 515, 516, 67 Misc. 327. But see 
infra text and note 54. 


. 43. Pocono Spring Water Ice Co. 
v. American Ice Co., 64 A. 398, 214 Pa. 
640, 647. 


44. Tooke v. -Bastrop Ice, etce., 
(ha.) 185 So. 239, 242. 
45. Smith v. Cooley, 2 P. 880, 65 


Cal. 46, 48. 


46. Queen Insurance Co. v. State, 
24 S.W. 397, 401, 86 Tex. 250, 22 L.R.A. 
483. 


“Trade”? in sense of occupation see 
infra § 3. 


47. Mutual Ben. Life Ins. Co. v. 
Duffy, 295 F. 881, 887 (distributors, 
not producers, of wealth’’). 


State v. McClellan, 98 So. 748, 
155 La. 87, 44, 31 A.L.R. 527. 


50. U. S. v. Fur Dressers’ & Fur 
Dyers’ Ass’n, 5 F.(2d) 869, 872 (“only 
the performance of labor’’). 


panne Harms v. Cohen, 279 F. 276, 
52. Peo. v. Klaw, 106 N.Y.S. 341, 
353, 55 Mise. 72. 


53. Metropolitan Opera Co. v. 
Hammerstein, 147 N.Y.S. 532, 534, 535, 
162 App.Div. 691. 


54. Humiston vy. Universal Film 
Mfg. Co., 178 N.Y.S. 752, 756, 189 App. 
aN: 467. But see supra text and note 


55. National League, ete. v. Fed- 
eral Baseball Club, 269 F. 681, 684, 50 
App.D.C. 165. 


56. Topeka v. Jones, 86 P. 162, 87 
P. 1138, 74 Kan. 164, 166 [aff 87 P. 
1133, 74 Kan. 164]. 


57. Campbell v. Motion Picture 
Machine Operators’ Union, 186 N.W. 
781, 784, 785, 151 Minn. 220, 27 A.L.R. 
631. But see Labor or Labour § 2 
note 43 [a]. 


58. See supra text and note 25. 


59. Commissioners of Taxation v. 
Kirk, [1900] A.C. 588, 592 (per Lord 
Davey) [quot W. & A. McArthur, Ltd. 
v. State of Queensland, 28 Austr.C.L. 
R. 430, 548]. 


60. Grainger & Son vy. Gough, 
[1896] A.C. 325, 345, 346 [quot Rex v. 
Geddes, 35 Ont.L. 177, 185, 9 Ont.W. 
N. 307] (per Lord Davey). 


61. U.S. v. Reading Co., 226 F. 229, 
266 (coal). 


62. Bouvier L. D. [quot Peo. v. 
Klaw, 106 N.Y.S. 341, 55 Misc. 72, 88, 
2 ONGY.Cr:, 353]: 
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the use or purpose to which it leads or is designed.°* 


In politics, a deal.*4 


“Home trade.” The exchange or buying and sell- 


ing of goods within a country.®° 


“The trade.” 
tion.®® 


[§ 3] 8. Occupation—a. In General. 
“trade” may be used in a broader sense than that 
of traffic in goods or buying and selling in commerce 
or exchange,*? as equivalent to ‘“occupation,’®* “em- 


Dealers in the commodity in ques- 


. TRADE 


cantile.?71 Likewise, although in exemption laws’? 
“trade” is usually confined to the occupation of a 


mechanie,’* in its broader sense it is generally con- 


or profession; 
ness pursued ;*® 
The word 


ployment,’’*®® or “business,”*?° whether manual or mer- \ 
63. Higginson vy. Pomeroy, 11{[State v. Ross, 4 OhioN.P.N.S. 377, 
Mass. 104, 112. 880; Ferrazzini v. Gsell, 34 Philip- 


6&4. Century D. [quot In re Master 
ae ete., Assoc., 23 Pa.Co, 517, 
0]. 


“Deal” 17 C.J. p 11538. 


65. In re Roofing and Sheet Metal 
Contractors’ Assoc., 9 Pa.Dist. 569, 
570 [rey 49 A. 894, 200 Pa, 111]. 


[a] “Domestic trade” equivalent. 
—In re Roofing and Sheet Metal Con- 
tractors’ Assoc., 9 Pa.Dist. 569, 57.0 
{rev 49 A. 894, 200 Pa. 111]. ‘‘Domes- 
tic trade’ see Domestic 19 C.J. p-389 
text and note 59. 


66. Mulholland Vv. Washington 
enes Co., 77 P. 497, 498, 35 Wash. 
315. 


67. See supra § 2. 


68. See Occupation § 3 text and 
note 19. 


[a] In statute imposing license 
tax.—R. J. Reynolds Tobacco Co. vy. 
City of Lexington, 205 S.W. 592, 594, 
181 Ky. 503. 


[b] “Occupation” not equivalent. 
—(1) “Trade” is not equivalent to 
“occupation” in its general sense. 


State v. Hunt, 40 S.E. 216, 129 N.C. 
686, 690, 85 Am.S.R. 758. (2) Em- 
ployment as a lock laborer is an occu- 
pation rather than a trade; the serv- 
ices rendered are not those of any 
trade. McCaffery v. State, 253 N.Y.S. 
572, 573. “Trade” distinguished from 
unskilled labor see infra § 6 


69. See Employment 20 C.J. p 1246 
text and note 75. 


70. Gray v. Board of County 
Com’rs of Sedgwick County, 165 P. 
867, 868, 101 Kan. 195, L.R.A.1918F 
182; Topeka v. Jones, 86 P. 162, 87 P. 
1133, 74 Kan. 164, 166 [cit Webster 
D.]; Peo. v. City Prison, 39 N.E. 686, 
144 N.Y. 529, 538, 27 L.R.A. 718. See 
ees 9 C.J. p 1103 text and note 
44, 


[a] In statute imposing license 
tax.—R. J. Reynolds Tobacco Co. v. 
City of Lexington, 205 S.W..592, 594, 
181 Ky. 508. 


[b] “Business” distinguished.— 
(1) “Business” has a wider scope than 
“trade.” Edgin v. Bell-Wayland Co., 
(Okl1.) 149 P. 1145, 1146, L.R.A.1915F 
916. See Business 9 C.J. p 1103 note 
44 [b]. (2) “It has never been doubt- 
ed that farming was a_ business, 
though it could not properly be called 
a trade.” Harris v. Amery, 35 L.J.C. 
P. 89, 92 [quot Rex v. Geddes, 35 Ont. 
Ee oui, b8b,).9 Ont. WEN. 307]. Cper 
Willes, J.). ‘Trade’ as distinguished 
from agriculture see infra § 5. (8) 
As used in workmen’s compensation 
act. Massolini v. Driscoll, (Conn.) 
159 A. 480, 582. 


71. Anderson L.D.' [quot In re 
Pinkney, 27 P. 179, 47. Kan. 89, 91; 


pine 697, 714]; The Nymph, 18 F.Cas. 
No. 10,388, 1 Sumn. 516 [quot Polhe- 
mus v. De Lisle, 130 A. 618, 622, 98 
N.J.Eq. 256; Betz v. Maier, 33 S.W. 
710, 711, 12 Tex.Civ.App. 219]; Camp- 
bell v. Honaker’s Heirs, (Tex.) 166 S. 
W. 74, 75. 


[a] Employments for mere pleasure 
distinguished.—‘‘There is no more 
difficulty, in propriety of language, in 
denominating the whale fishery the 
whale trade, and the cod fishery the 
cod trade, than in denominating the 
coasting business the coasting trade. 
es Each embraces the same gen- 
eral notion, employment, occupation, 
or business for gain or hire, in con- 
tradistinction to employments for 
mere pleasure.’ The Nymph, 18 F. 
Cas.No. 10,388, 1 Sumn. 516. 

[b] As used in an ordinance pro- 
hibiting Sunday trade, ‘“‘trade’’ means 
an occupation or business. Peo. v. 
Derose, 208 N.W. 95, 96, 280 Mich. 180. 
See Sunday 60 C.J. p 1022. 

72. See Exemptions § 58. 

73. “Trade”’.as confined to the oc- 
cupation of a mechanic see infra text 
and notes 22-24. 

74 Bouvier L. D. [quot State v. 
Ross, 4 OhioN.P.N.S. 377, 380]. 


“Trade” as handicraft see 
text and notes 17, 18. 


75. Century D. [quot In re Roofing 
and Sheet Metal Contractors’ Assoc., 


infra 


9 Pa.Dist. 569 (rev 49 A. 894, 200 Pa. 


111)]; Encyclopedic D. [quot In re 
Pinknéy}*-27, -Po 409, 4 Kany 895.99 
Ferrazzini v. Gsell, 34 Philippine 697, 
714]; Johnson D. [quot Bank of In- 
dia v. Wilson, 3 Ex.D. 108, 120 (per 
Pollock, B.)]; Webster D. [quot In re 
Pinkney, 27 P. 179, 47 Kan. 89, 92; 
Peo. v. Klaw, 106 N-Y.S. 341, 55 Misc. 
%2, 87, 21.N.Y.Cr. 353; State v. Ross; 
4 OhioN.P.N.S. 377, 380; In re Roof- 
ing and Sheet Metal Contractors’ As- 
soc., 9 Pa.Dist. 569 (rev 49 A. 894, 200 
Pa. 111)]; The Rosemary, 23 F.(2d) 
108, 105; In re Charles Town Light & 
Power Co., 183 F. 160, 163; Spence v. 
Johnson, 82 S.BE. 644, 648, 142 Ga. 
aon Rete v. Bovee, 6 OhioN.P.N.S. 


[a] In ordinary language, (1) 
“when ‘a trade’ is spoken of, an oc- 
cupation in the more general or the 
limited sense is meant.” Queen Ins. 
Co. v. State, 24 S.W. 397, 86 Tex. 250, 
263, 22 L.R.A. 483° [quot Spence v. 
Johnson, 82 S.H. 646, 648, 142 Ga. 267, 
Ann.Cas.1916A 1195]. To same effect 
In re Charles Town Light & Power 
Co. 11885 L60). L638. C2) “inva: sec- 
ondary sense, almost any occupation 
is called a man’s trade, as in the 
proverb ‘two of a trade can never 
agree.’” In re Smith, 22 F.Cas.No. 
12,981, 2 Lowell 69. (3) “Speaking 
of whether a person exercises a pro- 
fession or whether he carries on trade, 


strued as equivalent to any occupation, employment, 
handicraft or business.“* 


been defined as occupation; 
-76 


Accordingly, “trade” has 
;75 special occupation 
employment;77_ business;7% busi- 


business of any kind,8® which a 


person engages in for profit;** any business that 
a man regularly engages in for a livelihood ;*? the 
business which a person has learned, and which he 
engages in, for procuring subsistence or for profit ;°* 


and in the same way, whether a per- 
son occupies a house for the purpose 
of dwelling therein personally, or 
whether he occupies it for the pur- 
pose of carrying on trade,” “occupa- 
tion” is “a very fair expression of 
the meaning of ‘trade’ in common Ppar- 
lance.” Bank of India v. Wilson, 3 
Ex. D.* -4108;/.120° <per) (Pollock, sea: 
“Trade” as distinguished from prac- 
tice of profession see infra § 4. 


76. Colby v. Dean, 49 A. 574, 70 N. 
oS eh ee rd 


“Profession” distingnished see Pro- 
fession § 2 note 21 [al]. 


77. Webster D. [quot State v. 
Ross, 4 OhioN.P.N.S. 377, 380]; The 
Rosemary, 23 F.(2d) 103, 105. 


[a] As ordinarily understood, one 
of the meanings of “trade.” State v. 
Bovee, 6 OhioN.P.N.S. 337, 341. 


78. Spence v. Johnson, 82 S.E. 646, 
648, 142 Ga. 267. 


79. Webster D. [quot State v. 
Ross, 4 OhioN.P.N.S. 377, 380]. 


80. Webster D. [quot Peo. v. 
Loughman, 220 N.Y.S. 405, 407, 220 
App.Div. 30]. 


81. Campbell v. Motion Picture 
Machine Operators’ Union, 186 N.W. 
781, 785, 151 Minn: 220, 27 A.L.R. 631. 


[a] In broadest sense of “trade.” 
—Campbell vy. Motion Picture Ma- 
chine Operators’ Union, 186 N.W. 781, 
785, 151 Minn. 220, 27 A.L.R. 6381. 


82. State v. Bovee, 6 OhioN.P.N.S. 
337, 341. 


[a] In broadest sense of “trade” 
as applying not only to skilled handi- 
craft. State v. Bovee, 6 OhioN.P.N.S. 
337, 341. “Trade” as skilled handi- 
craft see infra text and notes 17, 18. 


“Livelihood” 38 C.J. p 70. 


83. Webster D. [quot In re Pink- 
ney, 27 P. 179, 47 Kan?’ 89, 92) Peolly. 
Loughman, 220 N.Y.S. 405, 407, 220 
App.Div. 30; Crook v. Commonwealth, 
136 S.B. 565, 567, 147 Va. 593, 50 ALL. 
R. 1043]. 


{a] Similar definitions.—(1) ‘The 
business which a pergon has learned 
and which he carries on for procuring 
subsistence or for profit.” Webster 
D. [quot Peo. v. Klaw, 106 N.Y.S. 341, 
55 Misc. 72, 87, 21 N.Y.Cr. 353; State 
v. Ross, 4 OhioN.P.N.S. 377, 380]. (2) 
“The business which a person has 
learnt, and which he carries on for 
subsistence or profit.” Encyclopedic 
D. [quot In re Pinkney, 27 P. 179, 47 
Kan. 89, 92; Ferrazzini v. Gsell, 34 
Philippine 697, 714]. (3) “The busi- 
ness or occupation which a person has 
learned, and which he carries on for 
procuring subsistence, or for profit.” 
Webster D. [quot Whitcomb v. Reid, 
31 Miss. 567, 569, 66 Am.D. 579]. (4) 
“The act or business which a person 
has learned and which he carries on 
for procuring subsistence or profit.” 


For later cases, developments and changes in the law see Annotations,-same title and section number, 


TRADE 


the business which one has learned and fitted him- 
self to follow;8* any occupation or business car- 
ried on for subsistence or profit ;8* the craft or busi- 
ness which a person has learned and which he ear- 
ries on as a means of livelihood ;* any employment 
or business embarked in for pain’? or profit;§® an 
occupation, employment, or business carried on for 
gain or profit;*® any occupation or employment pur- 
sued as a ealling ;°° a calling;° an activity;°? an 
industry;°° a way of life; o4 a way of living.®® 
Where an enterprise is not conducted as a liveliz 
hood, or for profit, it does not come within the ordi- 
nary meaning of “trade.”96 


What term may include. In this sense “trade” 
covers and embraces all occupations in business, with 
the possible exception of the learned professions, 
and those that pertain to liberal arts and the pur- 
suit of agriculture.®7 Accordingly, “trade” has been 
held to include the business of insurance,°® the busi- 
ness of peddling,®® the business of a public restau- 
rant,? and the publication of motion pictures.? As 
used in certain provisions, “trade” includes the busi- 
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ness of exhibiting motion pictures,? playing profes- 
sional baseball, although no admission is charged 
at the time,* running a pool hall,® butchering and 
preparing for use the carcasses of animals,® and 
the conducting a butcher shop, although most of 
the meat is obtained from packing houses;7 but 
as used in certain statutory provisions, “trade” has 
been held not to apply to the business of a retail 
meat dealer.’ The upkeep and care of a home for 
oneself and one’s family is not in the category of 
a trade, as generally understood.® Taking boarders 
may or may not be a trade;° to receive boarders 
into a private family is not a trade,1! but to run 
a regular boarding house is.1?_ “Trade” does not ap- 
ply to the business of a sub-postmaster.1? As used 
in statutes or ordinances imposing a license tax, 
“trade” has been defined elsewhere.4 


Peculiar knowledge or experience. Every business 
or employment requiring peculiar knowledge or ex- 
perience, and which has a particular class of per- 
sons devoted to its pursuit, is a trade.1® 


Webster D. [quot Polhemus v. De 
Lisle, 130 A. 618, 622, 98 N.J.Eq. 256]. 
(5) “The craft or business which a 
person has learned, and which he car- 
ries on as a means of livelihood or 
for profit.” Century D.; Webster D. 
[both quot In re Roofing and Sheet 
Metal Contractors’ Assoc., 9 Pa.Dist. 
569 (rev 49 A. 894, 200 Pa. 111)]. 


84. Peo. v. City Prison, 39 N.E. 
686, 144 N.Y. 529, 538, 27 L.R.A. 718. 


85. In re Pinkney, 27 P. 179, 180, 
47 Kan. 89 [quot State v. McClellan, 
G8 eS0. 7481 55 ha. 37, 45,731 ACER, 
527]; Ferrazzini v. Gsell, 34 Philip- 
pine 697, 714. 


{a] In broader sense than that of 
buying and selling or exchange of 
commodities. In re Pinkney, 27 P. 
179, 180, 47 Kan. 89; Ferrazzini v. 
Gsell, 34 Philippine 697, 714. 


86. Century D. [quot In re Master 
Scie ete., Assoc., 23 Pa.Co. 517, 
520]. 


2 


{a] Similar definition.—“The busi- 
ness a man has learned by which he 
» earns his livelihood.” Webster D. 

fore Woodfield v. Colzey, 47 Ga. 121, 

24). 


“mrade’ as distinguished from un- 
skilled labor see infra § 6. 


87. State v. Worth, 21 S.E. 204, 
116 N.C. 1007, 1010 [quot Crook v. 
Commonwealth, 136 S.E. 565, 567, 147 
Va. 5938, 50 A.L.R. 1043]. 


88. State v. Worth, 21 S.E. 204, 
205, 116 N.C. 1010 [quot Smith v. 
Wilkins, 80 S.E. 168, 164 N.C. 135, 140 
(quot Bickett v. State Tax Commis- 
sion, 99 S.E. 415, 417, 177 N.C. 433)]. 


[a] As used in acts to raise reve- 
nue.—Lenoir Drug Co. yv. Town of 
Lenoir, 76 S.E. 480, 481, 160 N.C. 571. 


so. Abbott L. D. [quot In re 
Pinkney, 27 P. 179, 47 Kan. 89, 92; 
Ferrazzini v. Gsell, 34 Philippine 697, 
714]. 

90. Webster D. [quot Peo. vv. 
Loughman, 220 N.Y.S. 405, 407, 220 
App.Div. 30; Crook v. Commonwealth, 
136 S.E. 565, 567, 147 Va. 593, 50 A.L. 
R. 1043]; Spence v. Johnson, 82 S.E. 
646, 648, 142 Ga. 267. 


91. Skinner v. Jack Breach, Ltd., 
[1927] 2 K.B. 220, 225 (per Lord He- 
wart, C. J.). 


[a] “Calling’? synonymous.—Peo, 
v. City Prison, 39 N.E. 686, 144 N.Y. 


529, 538, 27 L.R.A. 718. See Topeka 
v. Jones, 86 P. 162, 87 P. 1133, 74 Kan. 
164, 166 [aff 87 P. 1133, 74 Kan. 164] 
(“as used in the old adage, ‘Every 
man to his trade’’’). See also Calling 
9 C.J. p 1119 text and note 89 


Vee The Rosemary, 23 F.(2d) 103, 
[a] “In speaking of a person’s 
trade, that branch of the world’s ac- 


tivities is referred to in which he ex- 


pends his usual, everyday efforts to 
gain a livelihood.” State v. District 
Court of Douglas County, 164 N.W. 
366, 368, 138 Minn. 103. 


93. Skinner v. Jack Breach, Ltd., 
[1927] 2 K.B. 220, 225 (per Lord He- 
wart, C. J,). 


[a]. “Industry” nearest synonym 
as used in the Trade Board Acts. 
Skinner v. Jack Breach, Ltd., [1927] 
2 K.B. 220, 228 (per Shearman, J.). 
“Industry” synonymous see 31 C.J. p 
974 text and note 4. . 


$4. Spence v. Johnson, 82 S.E. 646, 
648, 142 Ga. 267. 


95. Beall v. Beck, 2 F.Cas.No. 1,- 
161, 3 CranchC.C. 666. 


96. City of Rochester v. Rochester 
Girls’ Home, 194 N.Y.S. 236, 237. But 
see In re Duty on Estate of Incor- 
porated Council of Law Reporting for 
England and Wales, 22 Q.B.D. 279, 
293 [quot Brighton College v. Mar- 
riott, (1925) 1 K.B. 312, 320] (per 
Lord Coleridge, C. J.: “Though it may 
be true that in the great majority of 
cases the carrying-on of a trade does, 
in fact, include the idea of profit, yet 
the definition of the mere word ‘trade’ 
does not necessarily mean something 
by which a profit is made’). 


97. Betz v. Maier, 33 S.W. 710, 12 


| Tex.Civ.App. 219, 220 [quot Ross. v. 


State, 4 OhioN.P.N.S. 377, 381; Geise 
v. Pennsylvania Fire Ins. Co., (Tex. 
Civ.App.) 107 S.W. 555 [rev 102 Tex. 
39, 112 S.W. 1044, 132 Am.S.R. 846] 
(quot State v. McClellan, 98 So. 748, 
T55) Wa 87,044, pol ATR. 527), and. 
cit Black L. D.]; Peo. v. Derose, 203 
N.W. 95, 96, 230 Mich. 180; Campbell 
v. Honaker’s Heirs, (Tex.) 166 S.W. 
74, 75. 


[a] Statutory definition. — (1) 
“Trade” includes, unless inconsistent 
with the context, any process, busi- 
ness, occupation or calling. Wages 
Boards Act (1910) § 4 [quot Cuth- 
bertson v. Hobart Corp., 30 Austr.C.L. 


R. 16, 28]. (2) “Trade,” by this defi- 
nition, is not confined to “any process, 
business, occupation, or _ calling.” 
Cuthbertson v.. Hobart Corp., 30 
Austr.C.L.R. 16, 31 (per Higgins, J.). 


“Trade” as distinguished from: 


Practice of profession or liberal arts 
see infra § 4. 


Pursuit of agriculture see infra § 5. 
98. See supra § 2 text and note 46. 


99. Smith v. Wilkins, 80 S.E. 168, 
mee 164 N.C, 135. 


Polhemus v. De Lisle, 130 A. 
618, 622, 98 N.J.Eq. 256. 


2. Humiston vy. Universal Film 
Mfg. Co., 178 N.Y.S. 752, 756, 189 App. 
Div. 467. See infra text and note 3. 


3. Campbell v. Motion Picture Ma- 
chine Operators’ Union, 186 N.W. 781, 
785, 151). Minn. +220, 27. ALR. 63d 
Campbell v. Honaker’s Heirs, (Tex.) 
166 S.W. 74, 75. 


4 Crook v. Commonwealth, 136 S. 
BE. 565, 567, 147 Va. 598, 50 A.L.R. 
1043. 

5. Harris v. Todd, (Tex.) 158 S.W. 
1189, 1190. 


6 Hoyt v. Pullman, 152 P. 386, 387, 
51 Okl. 717, L.R.A.1916B 1288. 


7. Hammond v. McFarland, (Tex.) 
ie S.W. 47, 48. 
Edgin v. Bell-Wayland Co., 
(On) 149 P. 1145, L.R.A.1915F 916. 


9. Ejichholz v. Shaft, 208 N.W. 18, 
19, 166 Minn. 3389. 


10. Mischlich v. Lubin, 169 N.Y. S. 
906, 907, 182 App.Div. 703. 

11. Mischlich v. Lubin, supra. 

12. Beall v. Beck, 2 F.Cas.No, 1,- 
161, 8 CranchC.C. 666; Mischlich v. 
Lubin, 169 N.Y.S. 906, 907, 182 App. 
Div. 7038. 

13. Frampton v. Gillison, 95 L.J. 
Ch:2555, 559. 

14. See Licenses § 70. 

15. Chandler v. Thompson, 30 F. 
88, 39 [quot Detroit Taxicab, etc., Co. 
v. Callahan} 1 F.(¢2d) 911,,.912]. 


[a] “Art? equivalent.—Chandler v. 
Thompson, 30 F. 38, 39 [quot Detroit 
Taxicab, ete., Co. v.' Callahan, 1 F. 
(2d) 911, 912]. “Art” 5 C.J. p 588. 


[b] “Art” distinguished.—Pouvier 
L. D. [quot Peo. v. Klaw, 106 N.Y.S. 
841, 55 Misc. 72, 88, 21 N.Y.Cr. 353]. 
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As handicraft.1¢ “Trade” may be employed as 
meaning a handicraft, as distinguished from one of 
the liberal arts or of the learned professions and 
from agriculture;17 specially, a handicraft by which 
one earns a livelihood, as opposed to the liberal arts 
or professions.1® 


As mechanical employment.!® “Trade” may be em- 
ployed in a limited sense as referring to mechanical 
employment;?° distinguished from the liberal arts 
and learned professions, and from agriculture,’* as 
the trade of a smith, of a carpenter, or mason.?? Ac- 
cordingly, the word in this sense has been defined as 
the business of a mechanic, the business of a ecar- 
penter, blacksmith, silversmith, printer, or the like ;7* 
the business of a particular mechanic.”* 


As occupation of manufacturer. In its broadest 
signification, “tradé’ may comprehend not only all 
who are engaged in buying and selling merchan- 
dise,2®> but all whose occupation or business is to 
manufacture and sell the products of their plants.?® 


TRADE 


As particular occupation of merchant.27 “Trade” 
may be limited, in a narrow and restricted sense, 
to the purchase and sale or exchange of goods and 
commodities.28 The-word is often used to mean 
the particular occupation of a merchant;*® particu- 
larly, mercantile employment ;*° specially, a mer- 
cantile business, as opposed to the liberal arts and 
professions.21 Accordingly, “trade” has been defined 
as the occupation of exchanging commodities for 
other commodities or for money.*? The word, how- 
ever, may connote as well other occupations and 
other recognized forms of business enterprise which 
do not necessarily involve trading in merchandise.** 


[§ 4] b. As Distinguished from Practice of Pro- 
fession?+ or Liberal Arts.2®> “Trade” is sometimes 
subjected to two limitations which would distinguish 
it from unskilled labor?® and even from agricultural 
employments’? on the one hand, and from profes- 
sional employments and the exercise of the fine arts 
on the other.*8 Accordingly, the word in this sense 
has been defined as any occupation, employment, or 


16. “Trade” as: 


“Craft” see 15 C.J. p 1342 text and 
note 93. 


Craft or business one has learned see 
supra note 83 [a] (5). 


Equivalent to “handicraft” see supra 
text and note 74. 


Mechanical employment see 
text and notes 20-24. 


17. Century D.; Webster D. [both 
quot In re Roofing and Sheet Metal 
Contractors’ Assoc., 9 Pa.Dist. 569 
(rev 49 A. 894, 200 Pa. 111)] (‘‘thus 
we speak of the ‘trade’ of a smith, of 
a carpenter or of a mason, but not of 
the ‘trade’ of a farmer or of a lawyer 
or physician’”’). 


[a] No plural or collective idea 
implied in this meaning of “trade.” 
“Tf it is the intention of a writer or 
speaker to refer to several handi- 
erafts, or to the handicrafts collec- 
tively, carried on in a community, he 
would be compelled to employ the 
word in its plural form and to speak 
of ‘such and such ‘trades’ or the 
‘trades’ of the community.” In re 
Roofing and Sheet Metal Contractors’ 
Assoc., 9 Pa.Dist. 569 [rev 49 A. 894, 
200 Pa. 111]. 


“Handicraft” 29 C.J. p 211. 


“Trade” generally distinguished 
from: 


Practice of liberal art or learned pro- 
fession see infra § 4 


Pursuit of agriculture see infra § 5. 


18. Spence v. Johnson, 82 S.E. 644, 
648, 142 Ga. 267. 


19. See Exemptions § 58. 


“Trade” as handicraft see supra 
text and notes 17, 18. 


20. Webster D. [quot State v. 
Ross; 4 OhioN.P.N.S. 377, 380; In re 
Roofing and Sheet Metal Contractors’ 
Assoc., 9 Pa.Dist. 569 (rev 49 A. 894, 
200 Pa, 111); Crock v. Common- 
wealth, 136 S.E. 565, 567, 147 Va. 5938, 
50 A.L.R. 1043]; Bluejacket v. Ewert, 
265 F. 823, 828; U.S. v. Douglas, 190 
BH 482. 4384, 111 -C:C. A. 3814, 36° RR yAS 
N.S. 1075; In re Charles Town Light 
& Power Co., 183 F. 160, 168; Spence 
v. Johnson, 82 S.E. 646, 648, 142 Ga. 
267; Colby v. Dean, 49 A. 574, 70 N. 
H, 591, 592; Queen Ins. Co. v. State, 
24 S.W. 397, 86 Tex. 250, 2638, 22 L.R. 
A. 483. See Peo. v. City Prison, 39 


infra 


N.E. 686, 144 N.Y. 529, 538, 27 L.R.A. 
718 (‘‘ ‘trade’ has relation to mechan- 
ical employment’’). 


[a] In restricted sense.—(1) 
“Trade” has “a limited and restricted 
significance which applies to mechan- 
ical pursuits.” Betz v. Maier, 33 S. 
W. 710, 12 Tex.Civ.App. 219, 220 [quot 
State v. Ross, 4 OhioN.P.N.S. 377, 381; 
Geise v. Pennsylvania Fire Ins. Co., 
(Tex.Civ.App.) 107 S.W. 555 (rev 112 
S.W. 1044, 102 Tex. 39, 132 Am.S.R. 
846), and cit Black L. D.]. (2) 
“Trade” is often used to mean the 
particular occupation of a mechanic. 
State v. Worth, 21 S.E. 204, 116 N.C. 
1007, 1010. 


21. Webster D. [quot Spence v. 
Johnson, 82 S.E. 646, 648, 142 Ga. 267; 
Whitcomb y. Reid, 31 Miss. 567, 569, 
66 Am.D. 579]. 


_ [a] In ordinary language, ‘trade’ 
is employed in the sense of a mechan- 
ical employment, in contradistinction 
to agriculture and the liberal arts. 
In re Charles Town Light & Power 
Co., 183 F. 160, 163; Queen Ins. Co. v. 
State, 24 S.W. 397, 86 Tex. 250, 2638, 
22 L.R.A. 483. : 


[b] Pursuit requiring professional 
knowledge as well as mechanical skill 
distinguished.—A pursuit, requiring 
a correct knowledge of the anatomy 
and physiology of a part of the human 
body, as well as mechanical skill in 
the use of the necessary instruments, 
dentistry, for example, can not prop- 
erly be denominated “a trade.’’ Whit- 
ony: Reid, 31 Miss. 567, 569, 66 Am. 


66 Trade” 
from: 


Practice of profession or liberal art 
see infra § 4. 


distinguished generally 


Pursuit of agriculture see infra § 5. 


22. Webster D. [quot In re Pink- 
ney, 27 P. 179,180, 47 Kan. 89; Peo. 
v. Klaw, 106 N.Y.S. 341, 55 Mise. 72, 
88, 21 N.Y.Cr. 3853] (“but we never 
say, the trade of a farmer, or of a 
lawyer, or physician’’), 


[a] “Roofing and sheet-metal 
working.”—In popular understanding, 
“roofing and sheet-metal working” is 
as plain a description of a trade as 
earpentering, or bricklaying, and 
masonwork, or any other occupation 
belonging to the class of trades. In 
re Roofing, etc., Contractors’ Assoc., 
49 A, 894, 200 Pa. 111, 113. 


23. Atwood v. DeForest, 19 Conn. 
513, 517; Industrial Fibre Co. v. State, 
(OhioApp.) 166 N.E. 418, 419. 


[a] Strictly speaking.—Atwood v. 
DeForest, 19 Conn. 513, 517. 


24 Bouvier lL. D. [quot Peo. v. 
Klaw, 106 N.Y.S. 341, 55 Misc. 72, 88, 
21 N.Y.Cr. 353] (‘‘hence boys are said 
to be put apprentices to learn a trade; 
as, the trade of a carpenter, shoe- 
maker, and the like’’). 


25. See supra text and notes 67-71. 
See also supra § 2. 


26. State v. Worth, 21 S.E. 204, 205, 
116 N.C. 1007. 

[a] “Manufacturing” distinguished. 
—Industrial Fibre Co..v. State, (Ohio 
App.) 166 N.E. 418, 419. “Manufac- 
turing’ see Manufactures § 8. 


27. “Trade” as including mercan- 
tile occupation see supra text and 


notes 68—95, 97, 99; and infra § 4 text > 


and notes 39-42. 


28. Jordan v. Tashiro, 49 S.Ct. 47, 
48, 278 U.S. 123. 


29. State v. Worth, 21 S.E. 204, 
205, 116 N.C. 1007. 

30. Century D.; Webster D. [both 
quot In re Roofing and Sheet Metal 
Contractors’ Assoc., 9 Pa.Dist. 569 
(rev 49 A. 894, 200 Pa. 111)]. 


31. Spence v. Johnson, 82 S.E. 644, 
648, 142 Ga. 267. 


“Trade” as opposed to the liberal 
arts and professions generally see in- 
fra § 4 text and notes. 


382. New American Encyclopedic 
D. [quot Bluejacket v. Ewert, 265 F. 
823, 828; U.S. v. Douglas, 190 F. 482, 
ierbd Jd) C:C.A. 681450 36. a ReAGNESE 

( . 


33. Jordan v. Tashiro, 49 S.Ct. 47, 
48, 278 U.S. 123. See supra text and 
notes 1—6, 12; § 2 text and note 46. 


34 See supra § 3 note 75 [a Bf he 
Exemptions § 58. pak 


35. “Trade” as: 
Handicraft see supra § 3. 
Mechanical employment see supra § 38. 
Mercantile business see supra § 3. 
36. See infra § 6. 
37. See infra § 5. 


38. State v. Tagami, 234 P. 
105, 195 Cal. 522." ve 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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TRADE 


business carried on for profit, gain, or livelihood, 
not in the liberal arts or in the learned professions ;*° 
particularly employment, whether manual or mer- 
eantile, as distinguished from the liberal arts or the 
learned professions;*® _ particular employment, 
whether manual or mercantile, distinguished from 
the liberal arts or learned professions.41. Wherever 
any occupation, employment, or business is carried 
on for the purpose of profit, or gain, or a liveli- 
hood, not in the liberal arts or in the learned pro- 
fessions, it is constantly called “a trade.”*2 In 
the ordinary acceptation of “trade”, it does not in- 
elude the work of a dentist or a doctor, which is 
rather that of a profession.t? The teaching of sing- 
ing or of music is not a “trade,” as the word is 
used in common parlance, the law, or a zoning regu- 
lation.*# 


[§ 5] c. As Distinguished from Pursuit of Agri- 
culture.*® “Trade” is sometimes distinguished from 
agricultural employments;** but farming is a trade 
within a statute declaring that slander may consist 
in charges made “on another in reference to his 
trade.’’47 


[§ 6] d. As Distinguished from Unskilled Labor.*® 
“Trade” is sometimes used to designate a class of 
skilled labor,*® as distinguished from unskilled la- 
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bor.>° 


[§ 7] 4. Phrases. As a noun “trade” has been 
employed in numerous phrases which have received 


| Judicial interpretation.®1 


“Trade and commerce”? consists of acts as ap- 
plied to things.°* The conception of it, therefore, 
includes both a subject matter and an agent.°+ The 
words “trade” and “commerce” are frequently found 
in conjunction or juxtaposition in treaties between 
nations and laws which define and regulate the scope 
and purposes of such international engagements. 
They are also often employed by lexicographers in 
defining each other. When so employed, and par- 
ticularly when so used in the conjunctive, they are 
held to impart to each other an enlarged significa- 
tion which would include practically every business 
occupation carried on for the purpose of procur- 
ing subsistence or profit and into which, or any 
material part of which, the elements of bargain and 
sale, barter, exchange, or traffic enter.°> “Trade 
and commerce” between different countries has never 
been confined to the mere act of transportation of 
merchandise over the frontier.®* All the commer- 
cial arrangements of which transportation is the 
direct and necessary result form part of “trade and 
commerce.”’5? 


51. See infra this section. 


39. Anderson L. D. [quot In re 
Pinkney, 27 P. 179, 47 Kan. 89, 91; 
State v. Ross, 4 OhioN.P.N.S. 377, 380; 
an v. Gsell, 34 Philippine 697, 
714]. 

[a] In its broadest sense, applying 
not only to skilled handicraft but to 
any business that a man regularly 
engages in for a livelihood, “trade” 
includes the occupation of the me- 
chanic, the laborer, the agent, clerk 
or servant and all those who are em- 
ployed for hire, except the lawyer, 
doctor, minister, and those engaged 
in the liberal arts. State v. Bovee, 6 
OhioN-P.N.S. 337, 341. 


[b] As used in zoning statute, 
“trade” has the meaning of mechani- 
cal employment or commercial or 
business enterprises, some business 
or money making -occupation, as dis- 
tinguished from the professions, the 
arts, or agriculture. Peo. v. Kelly, 
175 N.B. 108, 255 N.Y. 396; Zoning 
regulations as to use generally see 
Municipal Corporations § 369. 


“earned profession” see Learned 
36 C.J. p 973; Profession § 2. 


“Tiberal art” see Liberal 37 C.J. p 
ip oe 

40. Encyclopedic D. [quot In re 
Pinkney, 27 P. 179, 47 Kan. 89, 92: 
Ferrazzini v. Gsell, 34 Philippine 697, 
714]. 

41. Johnson D. [quot Bank of In- 
dia v. Wilson, 3 Ex.D. 108, 120 (per 
Pollock, B.)]. 

42. The Nymph, 18 F.Cas.No. 10,- 
888, 1 Sumn. 516 [quot Polhemus _v. 
De Lisle, 130 A. 618, 622, 98 N.J.Eq. 


256; State v. Ross, 4 OhioN.P.N.S. 
377, 380; Betz v. Maier, 33 S.W. 710, 
Widow 12 —ATex.Civ. App: — 219). See 


Frampton y. Gillison, 95 L.J.Ch. 555, 
557 (per Lawrence, J., “there are 
many cases in which the word ‘trade 
would be used so as to denote every 
employment, manual or mereantile, 
as distinct from the liberal arts or 
learned professions’’). 

43. Frampton v. Gillison, 95 L.J. 
Ch. 555, 557 (per Lawrence, J.). 


Work of dentist not “trade” al- 
though mechanical see supra § 3 note 


21 [b]. 


44. Peo. v. Kelly, 175 N.E. 108, 109, 
255 N.Y. 396. 


45. In zoning statute see supra § 
4 note 39 [bl]. 


“Trade” as: 
Handicraft see supra § 3. 
Mechanical employment see supra § 8. 
Mercantile occupation see supra § 3. 


46. State v. Tagami, 234 P. 102, 
105, 195° Cal. 522; 


47. Spence v. Johnson, 82 S.E. 
646, 648, 649, 142 Ga. 267, Ann.Cas. 
1916A 1195. 

“Parming” distinguished see supra 
§ 8 note 70 [b] (2); Farming 25 C.J. 
p 674 note 81 [b]. 


48. Employment as lock laborer 
see supra § 3 note 68 [b] 


“Trade” as: 
Handicraft see supra § 8. 


Requiring peculiar knowledge or ex- 
perience see supra § 3 


49. Skinner v. Jack Breach, Ltd., 
[1927] 2 K.B. 220, 225, 226 (per Lord 
Hewart, C. J.). 


[a] For example, ‘‘when one looks 
at Acts of Parliament like the Trade 
Disputes Act, 1906, it appears that 
the word “trade” is commonly used 
to indicate the position created by 
the relation of employer and em- 
ployed in certain branches or classes 
of industry. For example, a composi- 
tor says that his trade is that of a 
compositor and an engineer that his 
trade is engineering, while trade un- 
ions are spoken of under the name 
which indicates the particular call- 
ing, industry or occupation of the 
skilled craftsmen who are their mem- 
bers.” Skinner v. Jack Breach, Ltd., 
[1927] 2 K.B. 220, 226 (per Lord 
Hewart, C. J.). 

[b] As used in an exemption stat- 
ute, “trade” does not mean commer- 
cial pursuits if such commercial pur- 
suit does not require some particular 
skill. In re Willis, 292 F. 872, 874. 


50. State v. Tagami, 234 P. 102, 
105, 195 Cal. 522. 


52. See Commerce 12 C.J. p 1. 


53. Duncan v. State of Queensland, 
a peseee oa 556, 579 (per Griffith, 


54. Duncan v. State of Queensland, 
supra (per Griffith, C. J.). 


[a] “To take an instance very 
often used in Roman jurisprudence, 
that of slaves—if the law allows liv- 
ing human beings to be bought and 
sold they are a subject matter of 
trade and commerce. But when the 
law no longer allows them to be 
bought and sold the term ‘trade and 
commerce’ is no longer applicable to 
them.” Duncan v. State of Queens- 
land, 22 Austr.C.L.R. 556, 579 (per 
GrinitheiCode). 


[b] “Intercourse” compared.— 
““Intercourse’ goes beyond ‘trade and 
commerce,’ that is, beyond commer- 
cial intercourse.’’ Duncan y. State of 
Queensland, 22 Austr.C.L.R. 556, 626 
(per Isaacs, J., dis op). “Tnter- 
course” 33 C.J. p 171. 


55. State v. Tagami, 234 P. 102, 
105, 195 Cal. 522. 


[a] Thus, as used in a treaty, 
“trade,” in conjunction with “com- — 
merce” and the grant of authority to 
lease land for “commercial pur- 
poses,” is to be given a significance 
broad enough to include the operation 
of a hospital as a business undertak- 
ing. Jordan v. Tashiro, 49 S.Ct: 47, 
49, 278 U.S. 123. , 


[b] “dudicial expositions of the 
term ‘trade and commerce,’ unless 
specially defined for the purpose of a 
particular statute, are naturally 
founded on the general understanding 
of the people among whom the judges 
live.”  W. A. McArthur, Ltd. v. 
State of Queensland, 28 Austr.C.L.R. 
530, 547. 

56. W. & A. McArthur, Ltd. v. 
State of Queensland, 28 Austr.C.L.R. 
530, 546, 547. 

57. W. & A. McArthur, 
State of Queensland, supra. 


“The mutual communings, the nego- 
tiations, verbal and by correspond- 


22 
C. 


Ltd. v. 
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Other phrases: 


ence, the bargain, the transport and 
the delivery are all, but not exclusive- 
ly, parts of that class of relations be- 
tween mankind which the world calls 
‘trade and commerce.’” W. & A. Mc- 
Arthur, Ltd. v. State of Queensland, 
supra. 


58. Dyer v. Luckett, 41 Austr.C.L. 
R. 44, 47, 48. 


[a] “Any trade, mantfacture, sa- 
loon, or stable for hire.’”—McDonald 
oe 105 N.Y.S. 617, 620, 55 Misc. 


[b] “Any trade, manufaeture, sa- 
loon, store or shop whatsoever.”— 
Polhemus v. De Lisle, 130 A. 618, 622, 
98 N.J.Eq. 256. 


“Any trade, manufacture, or busi- 
ness” see Any § 6 text and note 67. 


59. See Labor or Labour § 2 note 
43 [a]. 


ween See Article § 1 text and note 


61. See Art 5 C.J. p 589 text and 
note 16. 


62. Martin v. Lowry, [1926] 1 ay 
550, 557. 


63. Hamner y. Johnson, (La.) 135 
So. 77. 


64. See cases infra this note. 


[a] As used in treaty, (1) the right 
to “carry on trade” is broad enough to 
comprehend all kinds and classes of 
business which are, or might reason- 
ably be, embraced in the word 
“trade.” Asakura v. City of Seattle, 
44 S.Ct. 515, 516, 265 U.S. 332, 68 L.Ed. 
1041, [rev Asakura, v. City of Seattle, 
210 P. 30, 32, 122 Wash. 81]; State v. 
Tagami, 234 P. 102, 106, 195 Cal. 522. 
(2) The right to “carry on trade’ in- 
cludes the business of a pawnbroker, 
Asakura v. City of Seattle, supra. 
(3) The right to “‘carry on trade’ does 
not include the right to own, or lease, 
or to have any title to or interest in, 
land for agricultural purposes. Ter- 
race v. Thompson, 44 S.Ct. 15, 20, 263 
U.S. 197, 68 L.Hd. 255. (4) The right 
to ‘carry on trade” does not include 
the right to acquire stock in a corpo- 
ration owning agricultural land. 
Frick v/ Webb, 44 S.Ct. 115, 117, 263 
jU.S. 326, 68 L.Ed. 323. . 


65. Defined see 11 C.J. p 936. 


66. Defined see Domestic 19 C.J. p 
389 text and note 59. 


“Wome trade” synonymous see su- 
pra § 2 text and note 65 [a]. 


67. In re Roofing, etc., Contractors’ 
Assoc., 49 A. 894, 200 Pa. 111;. In re 
Master Granite, etc., Assoc., 23 Pa.Co. 
517, 520. 


68. Defined see Foreign 26 C.J. p 
889 text and note 65. 


69. Duncan v. State of Queensland, 
22 Austr.C.L.R. 556, 621 (per Isaacs, 
Jy GS): 


70. See Hardware 29 C.J. p 214 


“Any trade,”5® “article of trade, 
manufacture, or use,”®® “articles of trade and com- 
meree,’°° “art or trade,”*! “‘a’ trade,”*? “calling, 
trade and profession,”®? “carry on trade,”®* “coast- 
ing trade,”*®> “domestic trade,”®* “encouragement and 
protection of trade and commerce, 
trade,”°* “freedom of trade,’’®® “hardware trade,”*° 
“in any other trade, than that for which she is li- 
censed,”?! “interstate trade,”’?? “in the course of 
trade or business,”?* “in trade,”7* “place 
of trade,”7> “profits of a trade carried on by any 
charity,”?* “purposes of trade,”"™? “regulation of 


TRADE 


ete, Sforeign 


N 
note 82 [a]. 

71. The Rosemary, 23 F.(2d) 103, 
105; The Nymph, 18 F.Cas.No. 10,388, 
1 Sumn. 516. 

72. Defined see Interstate 33 C.J. 
p 475 text and note 83. 

73. Phipps v. Commissioner of In- 
ternal Revenue, 54 F.(2d) 469, 471. 

A 74 See In § 8 p 368 text and note 

6. 

[a] “Employed in trade.”—Gower 
Bie le aig 21 A. 846, 847, 83 Me. 


75. Defined see Place § 9. 


76. Brighton College v. Marriott, 
[1926] A.C. 192, 201. 


77. See Purpose 51 C.J. p 104 text 
and note 67. 

73. See Regulation § 8 text and 
note 18. 


79. Defined see Restraint 54 C.J. p 
734 text and notes 48-50. 


[a] “In restraint of trade and 
products.”—In re Pinkney, 27 P. 179, 
47 Kan. 89. 


[b] “In restraint of trade or com- 
merce.””—Tooke v. Bastrop Ice, ete., 
(La.) 185 So. 239, 242. { 


80. Queen Ins. Co. v. State, 24 §$. 
ane 86 Tex. 250, 263, 264, 22 L.R. 


[a] “Traffic”? synonymous.—Queen 
Ins. Co. v. State, 24 S.W. 397, 86 Tex. 
ot 265, 22° RAL 483) AE raiic”’ 
post. 


81.- Skinner v. Jack Breach, Ltd., 
[1927] 2 K.B. 220, 225, 229. 


[a] “Specified trades.”—Skinner 
oh ook Breach, Ltd., [1927] 2 K.B. 


82. Defined see Stock § 5. 
83. See Tool § 2. 


84 State v. American Surety Co., 
135 N.W. 365, 366, 91 Neb. 22, Ann. 
Cas.1913B 973. 


85. Duncan v. State of Queensland, 
22 Austr.C.L.R. 556, 573. 


86. R.v. Turner; Exp. Marine Bd.; 
Tasmania v. The Com., 39 Austr.C.L. 
R. 411, 434. 


87. Betz v. Maier, 33 S.W. 710, 711, 
12 Tex.Civ.App. 219. 


88. Peo. v. City Prison, 39 N.E. 
686, 144 N.Y. 529, 538, 27 L.R.A. 718. 


89. Clement v. Minning, (Md.) 145 
A. 485, 486. 


[a] “Trade, business or occupa- 
tion carried on by the employer for 
pecuniary gain.’—Maryland Cas- 
pony, Co, v. Stevenson, (Okl.) 288 P. 


[b] “Trade, business, or occupa- 
tion injurious to the health of those 
in the neighborhood.”—The phrase 


trade and commerce,”’® “restraint of trade, ‘ 
strictions in trade,’®° “specified trade,”®* “stock ina 
trade,”82 “tools of trade,”’’* “trade and business, 
“trade and commerce among nations,”®> “trade and 
commerce with other counties and among states, 
“trade and profession,”’’? “trade, business, or call- 
ing,”88 “trade, business, or occupation,”*®? “trade, 
business, profession, or occupation,”®° “trade, com- 
merce, and intercourse,”®! “trade, 
business,”®? “trade, occupation, or profession, 
“trade on home,”®* “trade or business, 


979 bone 


84 


86 


manufacture or 
993 


995 “trade 


ing medicine.’ Crowder v. Graham, 
(Tex.) 201 S.W. 1053, 1055. 


90. Ford v. Industrial Accident 
Commission of State of California, 
200 P. 667, 668, 53 Cal.App. 542; Stur- 
man v. State Industrial Commn., 
(Wis.) 232 N.W. 864, 865. 


91. Commonwealth v. South Aus- 
tralia, 38 Austr.C.L.R. 408, 439; W. & 
A. McArthur, Ltd. v. State of Queens- 
land, 28 Austr.C.L.R. 530, 545, 546; 
Duncan v. State of Queensland, 22 
Austr.C.L.R: 1556, 570. 


92. Colley’s Patents, Lim. v. Me- 
fropoliten Water Board, [1912] A.C. 


on Oellers v. Ritter, 18 Pa.Co. 73, 


{a] In Pennsylvania tax system, 
the term “trade, occupation or pro- 
fession” means a business with cer- 
tain money value or returns; ‘‘a man 
who gratuitously does work which 
might have a value in money, and for 
which another person might demand 
and receive payment, may, so far as 
the advantage to the community is 
concerned, be following a trade, pro- 


fession or occupation, but he is not. 


doing so within the meaning of the 
tax laws.’ Oellers v. Ritter, 18 Pa. 
Co. 13, 780% 


94 Lewis v. Murray, 97 S.E. 750, 
TOL; 127 NOSE, 


re Rogers v. U. S., 41 F.(2d) 865, 
163, “756; Massolini v. Driscoll, 
(Conn.) 159 A. 480, 482; Robertson v. 
Board of Com’rs of Labette County, 
252 P. 196, 122 Kan. 486; Cape Brandy 
Syndicate v. Inland Revenue Commis- 
sioners, [1921] 2 K.B. 403, 409; Rob- 
bins v. Inland Revenue Commission- 
ers, [1920] 2 K.B. 677, 680; Port of 
London Authority v. Inland Revenue 
Commissioners, [1920] 2 K.B. 612, 
624, 625; Inland Revenue Commis- 
sioners v. Marine Steam Turbine Co., 
[1920]. 1 K-By 193, 2025 
Corporation v. Buttle, [1929] 2 Ch. 
890, 395; Valentine v. Hyde, [1919] 
2 Ch. 129, 150; Inland Revenue Com- 
missioners v. Newcastle Breweries, 
95°L.J.K.B. 936, 942. 


[a] As used in revenue statute in 
connection with losses, the phrase 
means and refers to a regular occu- 
pation or calling of the taxpayer for 
the purpose of livelihood or profit, 
Rogers v. U. S., 41 F.(2d) 865, 868. 


{b] “Carrying on any trade or 
business.”—Mischlich vy. Lubin, 169 
N.Y.S. 906, 907, 182 App.Div. 703; 


South Behar Railway v. Inland Reve- 
- Commissioners, [1925] A.C. 476, 


[c] “Employed in any trade or 
business carried on for the purposes 
of gain.”—In re North and Ingram, 
[1922] 1 K.B. 188; In re Rugby 
School, [1922] 1 K.B. 172, 184. 


[d] “Losses .. incurred 


L . if 
does not include “unlawfully practic- lin trade or business.”—Wiggin v. In- 


For later cases, developments and changes in the law see Annotations, Same title and section number, 


Lederer v. Cadwalader, 274 F.- 


Manchester . 
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or calling,”°* “trade or commerce,”®? “trade or man- 
ufacture,”®* “trade or profession,”®® “trade, pro- 
fession, or ealling,”! “trade with the enemy,”? “use 
any art, trade, etc;”? and “where mercantile trade 
is carried on;”* also “all trades and_businesses,”® 
“all trades or businesses,’”’® “arts and trades,’ “busi- 
nesses, trades, and industries,’”’® “trades and indus- 
tries,”® and “trades, professions, franchises, and in- 


comes.”!° 


[§ 8] B. As Adjective.11 


judicially construed.!? 
Trade acceptance.'5 


Sed Revenue Comr., 46 F.(2d) 743, 


“In the way of his trade or busi- 
cen see In § 8 p 368 text and note 


“Kind of trade or business” see 
Kind 35 C.J. p 914 text and note 36. 


96. Hanley v. Eastern S. S. Co., 


109 N.E. 167, 169, 221 Mass. 125, Ann. 


Cas.1917D 1034. 


{a] “Bargain-making,”’ 
making,” “covenant-making” distin- 
guished.—These phrases are not 
within the common or technical mean- 
ing of “trade or calling,’ as contra- 
distinguished from other trades or 
callings. Although persons more or 
less frequently make contracts in the 
course of their usual transactions, 
“the making generally of contracts,” 
without reference to particular trans- 
actions, is not a trade or calling. 


“contract- 


Raines v. Watson, 2 W.Va. 371, 401, } 


402. 


[b] “Place of business” distin- 
guished.—Hanley v. Eastern Steam- 
ship Co., 109 N.E. 167, 169, 221 Mass. 


125. “Place of business’ see Place 
§ 3. 

{c] “Laboring at a trade or call- 
ing.’—Raines v. Watson, 2 W.Va. 
371, 400. 

97. See Corporations § 52 text and 
note 12. 

[a] “A species of trade or com- 


merce.”—-The phrase includes gas 
companies, ice companies, and water 


companies. Peo. v. Blake, 19 Cal. 579,. 
595: 
[b] “Trade or commerce with 


other countries or among the States.” 
—Ex p. Walsh and Johnson, 37 Austr. 


PIG ibs btn, oO) 60. 


“In restraint of trade or commerce” 
see supra note 79 [b]. 


98. Sharpe v. Hasey, 
1118, 1119, 134 Wis, 618. 


99. Green v. Raymond, 58 Tex. 80, 
83, 44 Am.R. 601. 


[a] “frade or profession of a 
ecrivener.”—Bank of India v. Wilson, 
3 Ex.D. 108, 120, 121. 


1. Wilbert’s Sons, etc., Co. v. 
Ricard, 119 So. 411, 413, 167 La. 416. 


[a] Imcludes slaughtering of cat- 
tle and transporting them to market. 
Wilbert’s Sons, etc., Co. v. Ricard, 119 


114 N.W. 


“So. 411, 413, 167 La. 416. 


2. The King v. Snow, 23 Austr.C. 
L.R. 256, 281; Welsbach Light Co. of 
Australasia, . v. The Common- 
wealth of Australia, F.C. (1916) 22 
Austr.C.L.R. 268, 279. 

g. See Art 5 C.J. p 589 text and 
note 19. 

4 See Mercantile 40 C.J. p 635 text 
and note 33. 


“Trade” is used as an 
adjective in a number of phrases which have been 


A recognized term!‘ for a 
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form of obligation revived in the United States un- 
der the regulations of the federal reserve bank 
It is defined as a draft}® or bill of ex- 
change?” drawn by the seller on the purchaser of 
goods sold, and accepted by such purchaser.!® 


Trade secret.1® A trade secret is a plan or process, 
tool, mechanism, or compound, known only to its 
owner and those of his employees to whom it is nee- 


essary to confide it?° in order to apply it to the 


uses for which it is intended.?! As ordinarily under- 
stood, a trade secret is an unpatented, secret, com- 
mercially valuable plan, appliance, formula, or proc- 


ess, which is used for the making, preparing, com- 


5. Cape Brandy Syndicate v. In- 
land Revenue Commissioners, [1921] 
2 K.B. 403, 419. 


6. Inland Revenue Commissioners 
NEPA EMAC Toda Breweries, 95 L.J.K.B. 
od, . 


7 See Art 5 C.J. p 589 text and 
note 13. 


8. City of Rochester v. Rochester 
Girls’ Home, 194 N.Y.S. 236, 237. 

9. Peo. v. Kelly, 175 N.E. 108, 109, 
255 N.Y. 396. 


10. Bickett v. State Tax Commis- 
Sion, 99) S-Ey 415; 416,177 N.C. 433. 
State v. Worth, 21 S.H. 204, 205, 116 
N.C. 1007. 

11. Trade: 

Custom: 


Generally see Customs and Usages 
17 C.J. p 444. 


Evidence § 650. 


Directory see Copyright and Literary 
Property »§ .95. 


Dispute see Trade Unions post. 
Fixtures: 
Generally see Fixtures §§ 84-87. 
Mechanies’ Liens § 45. 
Good will: 
beter see Good Will 28 C.J. p 


Taxation § 167. 


Laws, goods transported in violation 
of see Marine Insurance § 53. 


Terms see Evidence § 649. 


Word of similar import compared see 
Mercantile 40 C.J. p 634 note 10 [a]. 


12. See cases infra this section. 
13. “Acceptance” see Bills and 
Notes § 467. 


14. Levitt v. Johnstown Office Sup- 
ply Co., (Pa.) 157 A. 804, 806. 


{a] At common law.—Pierce, But- 
ler & Pierce Mfg. Corporation v. 
Daniel Russell Boiler Works, 159 N.E. 
625, 626, 262 Mass. 242; Sloan v. Mc- 
Carty, 134 Mass, 245. 


{b] In Massachusetts “trade ac- 
ceptances” are bills of exchange. 
Pierce, Butler & Pierce Mfg. Co. v. 
Daniel Russell Boiler Works, 159 N. 


| EL 625, 626, 262 Mass. 242 (Gen. L. ¢ 


107 § 145); Jones v. Revere Preserv- 
ae Co., 142 N.E. 70, 247 Mass. 225, 
227. 


15. Atterbury v. Bank of Washing- 
ton Heights of City of New York, 149 
N.E. 841, 848, 241 N.Y. 231 [cit R. H. 
Treman Trade Acceptances p 8]. 


16. “Draft” see Bills and Notes § 
19. : 

17. “Bill of exchange” see Bills 
and Notes § 4. 


18. Regulations Federal Reserve 
Board Relating to Acceptances § A 


pounding, treating, or processing of articles or ma- 


par V subd (a) [quot Atterbury v. 
Bank of Washington Heights, 149 N. 
E. 841, 843, 241 N.¥. 231; Dubler v. 
Toscana Straw Goods Corp., 254 N.Y. 
S. 464, 466; Levitt v. Johnstown Of- 
fice Supply Co., (Pa.) 157 A. 804, 806]. 


[a] “Its purpose is to make the 
book account liquid and permit the 
seller to raise money on it before it 
is due under the terms of the sale.’ 
Levitt v. Johnstown Office Supply Co., 
(Pa.) 157 A. 804, 806. 


[b] “Bankers’ acceptance” dis- 
tinguished.—A bankers’ acceptance is 
a draft or bill of exchange of which 
the acceptor is a bank or banker en- 
gaged generally in the business of 
granting bankers’ acceptance credits. 
Atterbury v. Bank of Washington 
Heights, 149 N.E. 841, 843, 241 N.Y. 
231 [cit Federal Reserve Board Régu- 
lation B subd (a)]. 


“Boston, Mass., Mar. 
$525.00. 

“Sixty days after date pay to the 
order of ourselves five hundred twen- 
ty-five 9%o9 dollars as per invoice of 
your Rese aes with exchange and in- 
terest. 


“The obligation of the acceptor 
hereof arises out of the purchase of 
goods from the drawer, 
goods remain the property of said 
drawer, until this acceptance is paid. 


“Value received and charge the 
same to the account of 


“Commonwealth Pipe & Supply 
Cp., Lne.,; 
“By Earle L. Wheeler, Asst. 
Treas, 


“To Economy Plb. & Htg. Co., 
“72 Middle St., Lowell, Mass. 


“Accepted Mar. 24, 1922, payable at 
Lowell Trust Co., Lowell, Mass. 
Economy Plumbing & Heating Co., N. 
P. Nelson, Treas.’”’ Pierce, Butler & 
Pierce Mfg. Corp. v. Daniel Russell 
Boiler Works, 159 N.E. 625, 626, 262 
Mass, 242. 


19. Trade secret: 


Disclosure of see Witnesses [40 Cye 
2532]. 

Improper use of see Injunctions §§ 
210-216. 

Of master see Master and Servant §§ 
164-166. 


Use of information in the nature of 
see Injunctions § 217. 


20. Victor Chemical Works v. Iliff, 
132 N.E. 806, 811, 299 Ill. 532; Progress 
Laundry Co. v. Hamilton, 270 S.W. 
834, 835, 208 Ky. 348 [both quot Cyc]; 
Glucol Mfg. Co. v. Schulist, 214 N.W. 
152, 153,°.239 Mich.) 70; Cameron 
Mach. Co. v. Samuel M. Langston Co., 
(N.J.) 115 A. 212, 214 [quot Cyc]. 


“Secret” § 1. 


21. National Tube Co. v. Eastern 
Tube Co., 23 OhioCir.Ct. 468, 470. 


and such - 
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terials which are trade commodities;?? a secret 
formula or process, not patented, known only to 
certain individuals who use it in compounding or 
manufacturing some article of trade having a com- 
mercial value.2* It is not used to denote,?* or is 
rarely if ever used to denote,?® the mere privacy 
with which an ordinary commercial business 1s 
carried on. 


Other phrases: “Last pre-war trade year, 
“trade discount,”?? “trade dispute,”2* “trade prof- 
it,”29 “trade talk,’3° “trade usages,”’*! and “trade 
wind.”3? 


[§ 9] C. As Verb—1. In General. “To trade” is 
to engage in commerce and business transactions 
of bargain and sale;*? to engage in the purchase 
or sale of goods, wares, and merchandise;** to dis- 
pose of by bargain and sale;*® to barter;*® to ex- 
change,?? as to trade horses;*° to traffic;*® hence, 
to deal in something.*® In its broadest significa- 


1926 
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tion as a verb, “trade” includes all sorts of barter- 
ing and exchanging of commodities, and the buying 
and selling for money, or commerce or traffic gen- 
erally.*1 


Phrases: “Deal or trade,”*? and “trade or ex- 
change.” 


[§ 10] 2. Trading—a. As Verbal Noun. A word 
of very broad significance, as defined by the different 
lexicographers,** with meanings which vary with 
its different applications.*® In the usual and ordi- 
nary sense, “trading” is the buying and selling of 
commodities.4® The word implies buying or sell- 
ing;*7 but “trading,” critically examined, does not 
necessarily import a concluded bargain.**® Likewise, 
while there may be a voyage for “trading” when a 
vessel goes into a port and delivers goods and takes 
goods from there, it is equally true that a vessel 
may still be on a voyage for “trading” when she 
goes into a port without delivering goods in it or 


22. U.S. ex rel. Norwegian Nitro- 
gen Products Co. v. U. S. Tariff Com- 
eon 6 F.(2d) 491, 495, 55 App.D. 

(Ee O0. 


[a] “Patent” distinguished.—A 
trade secret is made public by a pat- 
ent. National Tube Co. v. Eastern 
Tube Co., 23 OhioCir.Ct. 468, 471. 


23. Glucol Mfg. Co. v. Schulist, 214 
N.W. 152, 1538, 239 Mich. 70; In re 
Bolster, 110 P. 547, 548, 59 Wash. 655, 
29 L.R.A.N.S. 716. 


24. Glucol Mfg. Co. v. Schulist, 
214 N.W. 152, 153, 239 Mich. 70. 


25. In re Bolster, 110 P. 547, 548, 
59 Wash. 655, 29 L.R.A.N.S. 716. 


26. Walker v. Federal Comr. of 
Taxation, 82 Austr.C.L.R. 401, 406, 
411. 


27. Smith Table Co. v. Madsen, 84 
P. 885, 30 Utah 297. 


"28. See cases infra this note. 


[a] Statutory definition.—‘“‘Any 
dispute between employers and work- 
men, or between workmen and work- 
men, which is connected with the em- 
ployment or non-employment, or the 
terms of the employment, or with the 
conditions of labour, of any person.” 
Trade Disputes Act (1906) § 5 [quot 
Hodges v. Webb, [1920] 2 Ch. 70, 82 
(in part); Barton v. Harten, [1925] 2 


Ir. 37, 41; White v. Riley, 89 L.J.Ch. 
628, 637]. 
29. See Profit § 3 text and note 62. 


30. Goodrich-Lockhart Co. v. Sears, 
270 EF. 971, 979. 


31. Citizens’ State Bank of Perry 
v. Chambers, 105 N.W. 692, 695, 129 
Iowa 414. 


32. Spence v. Johnson, 82 S.E. 646, 
648, 142 Ga. 267. 


33. Webster D. [quot Jeu Jo Wan 
vy. Nagle, 9 F.(2d) 309, 310]. 


[a] Similar definition.—“To en- 
gage in commerce or in business 
transactions of bargain and _ sale.” 
Standard D. [quot Pocono Spring Wa- 
ter Ice Co. v. American Ice Co., 64 A. 
398, 214 Pa. 640, 647]. 


[b] As used in act incorporating 
the Bank of the United States, ‘‘to 
trade” refers to the ordinary business 
of a trader or merchant in buying 
and selling goods for profit, and is in 
contradistinction to purchases, made 
for the accommodation or use of the 
bank, or resulting from its ordinary 
banking operations. Fleckner v. U. 


S. Bank, 8 Wheat. 
L.Ed. 631. 


“Sell”: 
As including “trade” see Sell § 2 text 
and note 43. 


Distinguished see Sell § 3 text and 
note 2. 


34. Jackson v. Winton) 73) RAL Wiles 
82 Conn. 266, 269 [cit Century D.; 
Webster D.]. 


85. Standard D. [quot People v. 
Klaw, 106 N.Y.S. 341, 55 Misc. 72, 87, 
21 N.Y.Cr. 353; Pocono Spring Water 
Ice Co. v. American Ice Co., 64 A. 
398, 214 Pa. 640, 647]. 


36. Standard D. [quot People v. 
Klaw, 106 N.Y.S. 341, 55 Misc. 72, 87, 
21 N.Y.Cr. 353; Pocono Spring Wa- 
ter Ice Co. v. American Ice Co., 64 A. 
398, 214 Pa. 640, 647]; Webster D. 
[quot Jeu Jo Wan v. Nagle, 9 F.(2d) 
309, 310]. 


[a] Now especially.—Standard D. 
[quot Peo. v. Klaw, 106 N.Y.S. 341, 55 
Mise. 72, 87, 21 N.Y.Cr. 353]. 


“Barter” 7 C.J. p 931. 


37. Standard D. [quot Pocono 
Spring Water Ice Co. v. American Ice 
Co., 64 398, 214 Pa. 640, 647]; 
Webster D. [quot Jeu Jo Wan v. Na- 
gle, 9 F.(2d) 309, 310]. 


3& Standard D. [quot People v. 
Klaw, 106 N.Y.S. 341, 55 Misc. 72, 87, 
2h EN Sa@r isos s 


39. Standard D. [quot Pocono 
Spring Water Ice Co. v. American Ice 
Co.,~ 64 A. $98, 214 Pay 640, 64773 
Webster D. [quot Jeu Jo Wan v. Na- 
gle, 9 F.(2d) 309, 310]. 


Ai nal synonymous see [38 Cyc 


40. Standard D. [quot Pocono 
Spring Water Ice Co. v. American Ice 
Co., 64 398, 2145 Pas 640) 647]: 
Webster D. [quot Jeu Jo Wan v. 
Nagle, 9 F.(2d) 309, 310]. 


“Deal” synonymous see 17 C.J. p 
1153 text and note 54. 


41. In re Willis, 292 F. 872, 874. 


[a] Statutory definition.—‘‘To 
trade” is to pay, satisfy, compromise, 
or give security for the payment or 
satisfaction of any debt or obliga- 
tion; enter into, carry on, complete, 
or perform any contract, agreement, 
or obligation; buy or sell, loan or ex- 
tend credit, trade in, deal with, ex- 
change, transmit, transfer, assign, or 


(U.S.) 338, 351, 5 


otherwise dispose of, or receive any 
form of property; to have any form 
of business or commercial communi- 
cation or intercourse with.” Trading 
with the Enemy Act Oct. 6, 1917 § 2 
oe Mayer v. Garvan, 278 F. 27, 33, 
34]. 


42. U.S. Bank v. Norton, 3 A.K. 
Marsh. (Ky.) 422, 425. 


43. Hulsizer v. Opdyke, (N.J.Ch.) 
13 A. 669. 


[a] “Giving of one article and the 
receiving of another” is clearly indi- 
cated by the phrase, whether the ar- 
ticle be money or what is ordinarily 
understood to be a chattel. Hulsizer 
v. Opdyke, (N.J.Ch.) 13 A. 669. 


44. In re Bay City Irr. Co., 135 F. 
850, 853. 


45. U.S. v. The-Canal Boat Ohio, 
9 Phila. (Pa.) 448, 460. 


46. Harris v. National Surety Co., 
155 N.E. 10, 11, 258 Mass. 353. 


[a] Buying and selling of securi- 
ties included, whether for cash or on 
margin. Harris v. National Surety 
Co., 155 N.E. 10, 11, 258 Mass. 353. 


_ [bob] “Dealing” equivalent in act 
incorporating the Bank of the United 
States. Fleckner v. U. S. Bank, 8 
Wheat. (U.S.) 338, 352, 5 L.Ed. 631. 


[c] “Mercantile pursuit,’ “mer- 
cantile pursuits” compared.—(1) 
“Trading” is a mercantile pursuit. In 
re Kingston Realty Co., 160 F. 445, 
447, 87 C.C.A. 406. (2) But all mer- 
ecantile pursuits may not involve 
“trading.” In re Kingston Realty Co., 
supra. See Inre New York & W. Wa- 
ter Co. (88 tis 713 Stauot pnere 
Kingston Realty Co., supra; In re 
Pacific Coast Warehouse Co., 123 F. 
749, 750] (“ ‘mercantile pursuits’ may 
have a little broader signification”). 
“Mercantile pursuits” see Mercantile 
40 C.J. p 685 text and notes 22-24, 


47. Wheatley v. Smithers, [1906 
2 KSBy 824,322. : 4 


48. Rex v. Snow, 23 Austr.C.L.R. 
256, 285 (per Isaacs, J.). 


_ [a] Ilustration—‘“A shopkeeper 
in London is trading as long as his 
shop is open, although at the particu- 
lar moment of time to which you re- 
fer there may be no customer in his 
shop engaged in the act of barter.” 
Owners of S. S. Edenbridge v. Green, 
[1897] A.C. 338, 385, 3386 [quot Rex v. 
Snow, 23 Austr.C.L.R, 256, 285, 286] 
(per Lord Halsbury, L. C.). 


‘For later cases, developments and changes in the law see Annotations, same title and section number. 
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TRADE—TRADE-MARK MEDICINE 


taking goods from it.4®9 In a rare and practically 
obsolete sense, “trading” includes all commercial 
intercourse.°° That one engaged principally in 
“trading” is one whose chief business is to buy and 
sell for profit goods and chattels is well settled.54 
Making a will is not an act of trading;°? neither 
does “trading,” as used in a statute, include the oe- 
cupation or the contracts of a singer in opera.®* 


As restricted to dealings in merchandise, goods, 
or chattels. As used in certain provisions, “trading” 
is restricted to dealings in merchandise, goods or 
chattels, the ordinary subjects of commerce,®4 and 
not the selling merely of the natural products of 
one’s own land.55 


Phrases: “Trading upon the land,”’5* “trading 
with the enemy,”®? and “vessel trading.”5§ 


[§ 11] 2. b. As Verbal Adjective. “Trading” as 
a verbal adjective may be used as synonymous with 
“commercial’®® or “mercantile.”®°® ; 


[63 C.J.] 241-299 


Trading corporation®! is a commercial corpora- 
tion.®2 


Trading partnership*? has been defined else- 
where. ®4 


Other phrases: “Any trading or mercantile busi- 
ness,”°> “on a trading voyage,”®® “other trading per- 
son,’’°? “trading and mercantile pursuits,”®® “trad- 
ing companies,”®® “trading or mercantile pursuit,’’?° 
“trading profits,”"! “trading purposes,’’?? and “trad- 
ing stock.’’73 


TRADE FIXTURES." 


TRADE-MARK MEDICINE.’® A term that may 
be employed to designate a medicine as to which a 
monopoly similar to that of patent and proprietary 
medicines has been secured by the use of a trade- 
mark or trade-name under which it is prepared and 
sold.7® : 


49. Owners of S. S. Edenbridge v. 
Green, [1897] A.C. 338, 336 (per Lord 
Halsbury, L. C.). 


[a] In laws concerning naviga- 
tion, every vessel carrying a cargo or 
passengers may in general be con- 
sidered as engaged in “trading.” 
United States v. The Canal Boat Ohio, 
9 Phila. (Pa.) 448, 460. 


50. Rex v. Snow, 23 Austr.C.L.R. 
256, 282 (per Isaacs, J.). 


[b] “Commercial intercourse” 
equivalent.—Rex v. Snow, 23 Austr. 
C.L.R. 256, 288 (per Isaacs, J.); Dun- 
can v. State of Queensland, 22 Austr. 
aoe 556, 626 (per Isaacs, J., dis 
op). 

51. In re United States Hotel Co., 
134 F. 225, 226, 67 C.C.A. 154, 68 L.R. 
A. 588 [quot In re Kingston Realty 
Co., 160 F. 445, 448, 87 C.C.A. 406]. 


52. In re Kielsmark’s Will, 177 N. 
ee 690, 693, 188 Iowa 1378, 11 A.L.R. 


53. Arndt-Ober v. Metropolitan 
Opera Co., 169 N.Y.S. 304, 305, 102 
Misc. 320. 


54. In re New York & W. Water 
Co., 98 EF. 711, 714, 3 Am.Bankr. 508 
[quot In re Kingston Realty Co., 160 
F. 445, 447, 87 C.C.A. 406; In re Pacific 
Coast Warehouse Co., 123 F. 749, 750]. 


fa] Dealing in land distinguished. 
—As used in a bankruptcy statute, 
dealing in articles of commerce, that 
is, goods and merchandise, as distin- 
guished from land, alone constitutes 
“trading.” In re Kingston Realty 
Co., 160 F. 445, 448, 87 C.C.A. 406. 


55. In re New York & W. Water 
Co., 98 F. 711, 714, 3 Am.Bankr. 508. 


56. Frampton vy. Gillison, 95 L.J. 
Ch. 555,557, 558. 


[a] Work of a sub-postmaster not 
included, as used in -a covenant. 
Frampton yv. Gillison, 95 L.J.Ch. 555, 
558. 

57. Hirsch v. Zinc Corporation, 
Ltd, 24 Austr:C.L.R. 34, 51, 69; Rex 
v. Snow, 23 Austr.C.L.R. 256, 267, 269; 


[63 CG J.—16] 


Berwin v. Donohoe, 21 Austr.C.L.R. 

1, 18; Moss and Phillips v. Donohoe, 

a Austr.Cc.L.R. 580, 609. See also 
ar. 


fa] “Commercial intercourse with 
the enemy” synonymous.—Rex v. 
Snow, 23 Austr.C.L.R. 256, 279, 280 
(per Isaacs, J.). 


58. Owners of S. S. Edenbridge v. 
Green, [1897] A.C. 333, 335. - 


59. Adams vy. Boston, etc., R. Co., 
1 F.Cas.No. 47, Holmes 30, 31, 4 Nat. 
Bankr.Reg. 314. 


- “Commercial” 12 C.J. p 140. 


60. In re New York & W. Water 
Co., 98 F. 711, 713 [quot In re Kings- 
ton Realty Co., 160 F. 445, 447, 87 C. 
C.A. 406; In re Pacific Coast Ware- 
house Co., 123 F. 749, 750]. 


“Mercantile” 40 C.J. p 634. 


61. What are included see Corpo- 
rations § 52 note 12. 


Involuntary proceedings 
see Bankruptcy § 94. 


62. Adams vy. Boston, etc., R. Co., 
1 F.Cas.No. 47, Holmes 30, 31, 4 Nat. 
Bankr.Reg. 314. 


[a] “Business corporation” com- 
pared.—As applied to corporations, 
“business” has a broader meaning 
than “trading.’ Adams v. Boston, 
ete., R. Co., 1 F.Cas.No. 47, Holmes 
30, 31, 4 Nat. Bankr.Reg. 314. ‘“Busi- 
ness” 9 C.J. p 1101. 


63. “Mining partnership” distin- 
guished see Mines and Minerals § 800. 


64. See Partnership § 15. 


65. Jackson v. Union, 73 A. 773, 82 
Conn, 266, 269. 


66. Brown v. 
2,017, 2 Gall. 477. 


[a] “Freighting voyage” distin- 
guished.—Where a voyage is de- 
scribed in the shipping articles as “a 
trading voyage,” it ‘seems pointed to 
a commerce by buying and selling on 
account of the original owners and 
shippers, and not to the intermediate 
transportation of cargoes on freight. 


against 


Jones, 4 F.Cas. No. 


The latter employment is usually de- 
nominated a freighting and not a 
trading voyage.” Brown v. Jones, 4 
F.Cas.No. 2,017, 2 Gall. 477. “Freight- 
ing’ 27 C.J. p 908. 


67. Rex v. Turner, 4 B.&Ald. 510, _ 
515, 6 E.C.L. 581, 106 Reprint 1024. 


68. See Mercantile 40 C.J. p 634 
note 24 [d]. 


69. In re Charles Town Light & 
Power Co., 183 F. 160, 166. 


70. In re Chesapeake Oyster, etc., 
Co., 112 F. 960, 961; In re New York 
& W. Water Co., 98 F. 711, 714. 


[a] “Water supply company”; 
“hotel company” not included.—‘‘It 
seems to me a Strained and unnatural 
use of terms to describe the ordinary 
business of a water-supply company 
as a ‘trading or mercantile pursuit.’ 
In common parlance, I think such a 
business would never be so _ de- 
scribed.” In re New York & W. Wa- 
ter Co., 98 F. 711, 714 (per Brown, D. 
J.) [quot In re Chesapeake Oyster & 
Fish Co., 112 F. 960, 961 (as applica- 
ble to “hotel company’’)]. 


71. See Profit § 3 text and note 63. 


[a] “Accumulated trading profits.” 
—Sharp, Stevenson & Hare v. Federal 
Com’r of Taxation, 39 Austr.C.L.R. 
158; 163,165. 

72, See Purpose 51 C.J. p 104 text 
and note 71. 

73. Austin Pastoral Co. v. Federal 
Taxation Com’r., 41 Austr.C.L.R. 75, 
80, 82; Federal Comr. of Taxation v. 
Ryan, 38 Austr.C.L.R. 472, 475. See 
Stock § 5 text and note 81. 

[a] “Trading stock in hand.”— 
Green & Co. v. Inland Revenue Com- 
missioners, [1927] Ir.R. 240, 255. 

74 See Fixtures 26 C.J. p 649. 


75. See Trade-Marks, Trade-Names, 
and Unfair Competition post. 
: oe tax on see Internal Revenue 


76. Johnson v. Rutan, 122 F. 993, 
ne [error dism 130 F. 109, 64 C.C.A. 
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TRADE-MARKS, TRADE-NAMES, AND UNFAIR COMPETITION 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 303] 
ANALYSIS 


I. DEFINITION AND NATURE [sub-analysis p 300] : | 
II. ACQUISITION OF TRADE-MARKS AND TRADE-NAMES [sub-analysis p 301] 
Ill. WHAT MAY BE A TRADE-MARK [sub-analysis p 301] . 
IV. INFRINGEMENT OF TRADE-MARKS [sub-analysis p 302] 
V. UNFAIR COMPETITION [sub-analysis p 303] 
VI. STATUTORY REGULATION, REGISTRATION, AND OFFENSES [sub-analysis p 303] 
VII. ASSIGNMENTS, TRANSFERS, LICENSES, AND CONTRACTS [sub-analysis p 305] 
VIII. LOSS OR TERMINATION OF RIGHT [sub-analysis p 306] . 
IX. REMEDIES AND PROCEDURE [sub-analysis p 306] 


X. LIABILITIES AND REMEDIES UNDER FEDERAL TRADE COMMISSION ACT [sub-analysis 
p 307] 


SUB-ANALYSIS 


I. DEFINITION AND NATURE [§§ 1-30] p 308 
A. Trade-Mark [§§ 1-13] p 308 
. Definition [§ 1] p 308 
. Origin [§ 2] p 309 
. Nature as Property Right [§ 3] p 309 
. Office or Function [§ 4] p 311 
. Basis for Protection [§ 5] p 312 
. Goods Subject to Trade-Mark [§ 6] p 314 
. Number of Trade-Marks Which May Be Acquired [§ 7] p 314 
. Extent of Right [§§ 8-13] p 315 
. Hxclusiveness [§ 8] p 315 
. No Rights in Gross [§ 9] p 316 
. Class of Goods [§ 10] p 317 
. Territorial Limits [§ 11] p 319 
. Monopoly of Goods Not Conferred [§ 12] p 322 
. Time Limit [§ 13] p 322 
B. Trade-Names |§§ 14-20] p 322 
1. Definition, [§ 14] p 322 
2. Purpose [§ 15] p 323 
3. Property Right [§ 16] p 323 
4. Basis of Relief [§ 17] p 323 
5. Extent of Right [§§ 18-20] p 323 
a. No Abstract Existence [§ 18] p 323 
b. Class of Goods [§ 19] p 323 
e. Territorial Extent [§ 20] p 323 


DANO hWNDH 


memes ® 


For later cases, developments and changes in the law see Annotations, same title and section number 


TRADE-MARKS, TRADE-NAMES, ETC. [63 C.J.] 301 


C. Unfair Competition [§§ 21-26] p 324 
1. Definition [§ 21] p 324 
2. Purpose [§ 22] p 327 
3. Basis of Doctrine [§§ 23-24] p 327 
a. In General [§ 23] p 327 
b. Private or Public Wrong [§ 24] p 328 
4. Goods Subject to Unfair Competition [§ 25] p 330 
5. Doctrine Not Limitation on Competition [§ 26] p 330 
D. Distinctions [§§ 27-30] p 331 
1. Trade-Mark and Trade-Name [§ 27] p 331 
2. Trade-Marks and Unfair Competition [§ 28] p 333 
3. Trade-Marks and Patents and Copyrights [§ 29] p 334 
4. Trade-Names and Unfair Competition [§ 30] p 335 


3 II. ACQUISITION OF TRADE-MARKS AND TRADE-NAMES [§§ 31-40] p 335 
-_ A. Trade-Marks [§§ 31-38] p 335 
. 1. Who May Acquire [§ 31] p 335 
3 2. Adoption and Use [§§ 32-36] p 337 
, . a. In General [§ 32] p 337 
q b. Actual Use Necessary [§ 33] p 337 
ce. Length of Use [§ 34] p 338 
d. Affization to Goods [§ 35] p 339 
e. Purpose of Use [§ 36] p 339 
3. Priority of Right [§$ 37-38] p 340 
a. In General [§ 37] p 340 
b. Novelty or Invention [§ 38] p 341 
B. Trade-Names [§§ 39-40] p 342 
1. Who May Acquire [§ 39] p 342 
2. Adoption and Use [§ 40] p 342 


Ill. WHAT MAY BE A TRADE-MARK [§§ 41-72] p 343 
A. General Rules [§§ 41-48] p 343 
1. In General [§ 41] p 343 
2. Distinctiveness and Novelty [§ 42] p 344 
3. Merely Descriptive Terms or Marks [§§ 43-44] p 346 
a. General Rules [§ 43] p 346 
b. Test of Descriptiveness [§ 44] p 351 
4. Arbitrary or Fanciful Words or Marks [§§ 45-46] p 351 
a. In General [§ 45] p 351 
b. Suggestive Terms [§ 46] p 353 
5. Legality and Morality [§ 47] p 353 
6. Truth and Good Faith [§ 48] p 354 
B. Particular Classes of Marks and Names [§§ 49-72] p 354 
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1. Numerals [§ 49] p 354 

2. Letters and Initials [§ 50] p 354 

3. Fictitious, Mythological, or Noted Names [§ 51] p 355 

4. Newly Coined or Invented Words [§ 52] p 355 

5. Geographical and Place Names [§ 53] p 356 

6. Personal Names [§ 54] p 357 

7. Corporate Names [§ 55] p 358 

8. Color [§ 56] p 358 

9. Size or Shape [§ 57] p 359 
; 10. Substance or Useful Part of Article or Package [§ 58] p 360 
; 11. Devices, Symbols, or Pictures [§ 59] p 360 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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12. Foreign Words or Letters [§ 60] p 361 
13. Attached Articles [§ 61] p 362 
14. Combinations [§ 62] p 362 
15. Labels [§§ 63-64] p 363 
a. In General [§ 63] p 363 
b. Union Labels [§ 64] p 363 
16. Directions and Advertisements [§ 65] p 363 
17. Generic Name of Article [§§ 66-72] p 364 
a. In General [§ 66] p 364 
b. Patented Articles [§ 67] p 365 
e. Games [§ 68] p 367 AA 
d. Books [§ 69] p 367 
e. Periodicals [§ 70] p 367 
f. Theatrical Productions [§ 71] p 368 
g. Secret and Proprietary Preparations [§ 72] p 368 


IV. INFRINGEMENT OF TRADE-MARKS [§§ 73-99] p 368 


A. Definition and Nature of Infringement [§ 73] p 368 
B. Actual Copying or Use [§ 74] p 370 
C. Imitation and Partial Use [§§ 75-78] p 371 
1. In General [§ 75] p 371 
2. Deceptive Tendency the Test [§ 76] p 373 
3. Standard for Determining Infringing Similarity [§ 77] p 376 
4. Question of Fact [§ 78] p 378 
D. Intent and Motive [§§ 79-80] p 378 
1. In General [§ 79] p 378 
2. Materiality as Affected by Penetration of Territory by First Appropriator [§ 80] p380 
E. Use on Genuine Goods [§§ 81-83] p 380 ; 
1. In General [§ 81] p 380 
2. Repaired, Rebuilt, or Altered Goods [§ 82] p 380 
3. Different Grades, and Bulk and Bottled Goods [§ 83] p 380 
. Removal and Substitution of Trade-Marks [§ 84] p 381 
. Refilling Marked Bottles or Packages [§ 85] p 381 
Use on Different Class of Goods [§ 86] p 381 
. Relative Merits of Goods Immaterial [§ 87] p 382 
Marks Conferring Same Market Name to Goods [§ 88] p 382 
. Affization of Infringing Mark to Goods; Advertisements and Circulars [§ 89] p 383 
. Use of Infringer’s Own Name [§ 90] p 383 
Combination Trade-Marks |§ 91] p 383 
. Contributory Infringement [§ 92] p 384 
. Effect of Use of Trade-Mark m Unlawful Business or upon Article Injurious in Itself [§ 93] p 
384 
. Effect of Untruth, Misrepresentation, or Bad Faith [§§ 94-99] p 384 
1. In General [§ 94] p 384 
2. Particular Misrepresentations [§§ 95-98] p 386 
a. Nature and Derivation of Marked Article [§ 95] p 386 
b. Use of Old Names or Marks by Assignee [§ 96] p 387 
e. Patent Medicines [§ 97] p 387 
d. False Use of “Patented,” “Copyrighted,” “Registered” [§ 98] p 388 
3. Purging Falsehood [§ 99] p 389 
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V. UNFAIR COMPETITION [{§ 100-136] p 389 
A. In General [§§ 100-114] p 389 


i 
2. 


SD OND 


Competition [§ 100] p 389 
Haclusive Right to Name or Mark [§§ 101-103] p 391 
a. In General [§ 101] p 391 
b. Doctrine of Secondary Meaning [§ 102] p 393 
ce. Permissible Use of Secondary Meaning Names [§ 103] p 395 


- Actual or Probable Deception of Customers [§ 104] p 396 
. Fraudulent Intent [§§ 105-106] p 403 


a. In General [§ 105] p 403 
b. Presumptions and Inferences [§ 106] p 406 


. Affirmative Duty To Distinguish [§§ 107-108] p 407 


a. Statement of Rule [§ 107] p 407 
b. Sufficiency of Differentiation [§ 108] p 408 


. Unnecessary or Untruthful Use or Imitation [§ 109] p 411 
- Damnum Absque Injuria [§ 110] p 413 

. Relative Merit or Price of Commodities [§ 111] p 413 

. Question One of Fact [§ 112] p 414 

. Defenses [§§ 113-114] p 419 


a. [llegality or Fraud [§ 113] p 419 
b. Miscellaneous Defenses [§ 114] p 423 


B. Particular Classes of Unfair Competition [§§ 115-136] p 424 


al 


2. 
3. 
4. 


Descriptive and Generic Terms [§ 115] p 424 
Geographical and Place Names [§ 116] p 426 
Names of Springs and Mines [§ 117] p 428 
Personal Names [§§. 118-121] p 429 
a. Right To Use in General [§ 118] p 429 
b. Secondary Meaning Names and Trade-Names [§ 119] p 433 
6. As Part of Corporate Name [§ 120] p 436 
d. Hstoppel or Loss of Right [§ 121] p 437 


. Corporate Names [§ 122] p 438 

. Name in Which Business Conducted [§ 123] p 442 

. Signs and Dress of Store or Business [§ 124] p 445 

. Patented Articles [§ 125] p 446 

. Books and Periodicals; Name of Author [§ 126] p 449 

. Secret and Proprietary Preparations [§ 127] p 451 

. Dramatic Productions and Names of Performers [§ 128] p 452 
. Dress of Goods [§ 129] p 453 

. Refilling Marked Bottles or Packages of Another [§ 130] p 458 
. Numerals [§ 131] p 459 

. Structural Imitation or Copying [§ 132] p 459 

. Advertisements, Circulars, and Notices [§ 133] p 461 

. “Successor,” “Original,” “Only Genuine,” “Sole Proprietor,’ “Agent,” Etc. [§ 134] p463 
. Engaging in Competing Business with Former Employer [§ 135] p 464 

. Miscellaneous Acts [§ 136] p 465 


A. State Statutes [§§ 137-146] p 468 


alp 


In General [§§ 137-139] p 468 
a. Existence, Nature, and Purpose [§ 137] p 468 
b. Constitutionality [§ 138] p 468 
ec. Construction [§ 139] p 470 


2. Registration [§§ 140-143] p 470 


a. In General [§ 140] p 470 
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VL STATUTORY REGULATION, REGISTRATION, AND OFFENSES [§§ 137-211] p 468 


For later cases, developments 2nd changes in the law see Annotations, same title and section number. 
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b. Right of Registration [§ 141] p 471 
ce. Effect of Registration [§ 142] p 471 
d. Cancellation of Registration [§ 143] p 471 
3. Penalties and Offenses [§§ 144-146] p 471 2a 
a. Counterfeiting or Imitating Mark or Label [§ 144] p 471 
b. Unauthorized Use of Marked or Labeled Bottles or Packages [§ 145] p 472 
ec. Depreciating Value of Trade-marked Article [§ 146] p 473 
B. Federal Statutes [§§ 147-209] p 474 
1. Purpose and Construction [§ 147] p 474 
2. Constitutionality [§ 148] p 474 
8. Persons Entitled to Registrations [§ 149] p475 — 
4. Marks Registrable [§§ 150-162] p 476 
. In General [§ 150] p 476 
. Arbitrary or Fanciful Words [§ 151] p 477 
. Color [§ 152] p 477 
. Descriptive Words and Devices [§ 153] p 477 | 
. Emblem of Fraternal Society or Incorporated Organization [§ 154] p 479 
. Flag or Insignia of Municipality, State, or Nation [§ 155] p 479 


. Geographical Names or Terms [§ 156] p 479 
. Marks in Exclusive Use for Ten Years Preceding February 20, 1905 [§ 157] p 479 
i. Marks Likely To Cause Confusion [§§ 158-161] p 480 
(1) In General [§ 158] p 480 
(2) Similarity of Marks [§§ 159-160] p 481 
(a) In General [§ 159] p 481 
(b) Test of Similarity [§ 160] p 484 
(3) Application to Merchandise of Same Descriptive Properties [§ 161] p 485 
j. Name of Individual, Firm, Corporation, or Association [§ 162] p 487 } 
5. Application and Proceedings Thereon [§§ 163-197] p 488 | 
. 
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a. In General [§§ 163-172] p 488 
(1) Control by Statutory Provisions [§ 163] p 488 
(2) Application [§§ 164-166] p 488 
(a) Requisites [§ 164] p 488 
(b) Construction and Effect [§ 165] p 489 
(c) Amendment [§ 166] p 489 
(3) Disclaimer [§ 167] p 489 
(4) Laches, Waiver, and Estoppel [§ 168] p 490 
(5) Haamination and Proceedings in Patent Office [§§ 169-172] p 490 
(a) In General [§ 169] p 490 
(b) Evidence [§ 170] p 491 
(ec) Publication of Mark [§ 171] p 491 
(d) Allowance or Rejection of Application [§ 172] p 491 
b. Interference, Opposition, and Cancellation [§§ 173-190] p 491 
(1) Interference or Opposition [§§ 173-184] p 491 
(a) In General [§ 173] p 491 
(b) Persons Entitled To Oppose Registration [§ 174] p 492 
(c) Notice of Opposition [§§ 175-176] p 493 
aa. In General [§ 175] p 493 
bb. Verification [§ 176] p 493 
(d) Answer or Demurrer [§ 177] p 493 
(e) Issues Involved [§ 178] p 493 
(£) Evidence [§§ 179-181] p 495 
aa. Preswmptions and Burden of Proof [§ 179] p 495 
bb. Admissibility [§ 180] p 495 
ec. Weight and Sufficiency [§ 181] p 495 


For later cases, developments and changes in the law see Annotations; same title and section number 
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(g) Hearing [§ 182] p 497 
(h) Decision or Award [§§ 183-184] p 497 
aa. In General [§ 183] p 497 
bb. Effect of Decision; Res Judicata [§ 184] p 498 
(2) Cancellation [§§ 185-190] p 498 
(a) In General [§ 185] p 498 
(b) Persons Entitled To Seek Cancellation [§§ 186-187] p 498 
aa. In General [§ 186] p 498 
bb. Showing of Interest and Injury [§ 187] p 499 
(c) Registrations Subject to Cancellation [§ 188] p 499 
(d) Hearing and Determination of Cancellation Proceedings [§ 189] p 500 
(e) Effect of Cancellation [§ 190] p 501 
ce. Appeals [§§ 191-197] p 501 
(1) In Patent Office [§ 191] p 501 
(2) From Decisions of Patent Office [§§ 192-197] p 501 
(a) In General [§ 192] p 501 
(b) Decisions Appealable or Reviewable [§ 193] p 502 
(c) Proceedings Requisite to Appeal [§ 194] p 502 
(d) Hearing and Review [§§ 195-196] p 502 
aa. In General [§ 195] p 502 
bb. Scope of Review [§ 196] p 502 
(e) Determination and Disposition of Case [§ 197] p 503 
6. Reissue or Amendment after Isswe [§ 198] p 503 
7. Reregistration [§ 199] p 504 
8. Renewal of Registration [§ 200] p 504 
9. Remedies in Equity [§§ 201-204] p 504 
a. Registration [§ 201] p 504 
b. Cancellation [§§ 202-203] p 504 
(1) Jurisdiction [§ 202] p 504 
(2) Nature of Proceedings and Procedure [§ 203] p 505 
ce. Injunction against Cancellation [§ 204] p 505 
10. Effect of Registration [§§ 205-209] p 505 
a. Under General Trade-Mark Acts [§§ 205-207] p 505 
(1) In General [§§ 205-206] p 505 
(a) Technical Trade-Marks [§ 205] p 505 
(b) Marks Registered under Ten-Years Clause [§ 206] p 507 
(2) As Evidence [§ 207] p 507 
b. Under Act of 1920 [§ 208] p 508 
e. Under Unconstitutional Statute [§ 209] p 508. 
C. English and Canadian Statutes [§ 210] p 508 
D. Treaties with Foreign Nations [§ 211] p 510 


VII. ASSIGNMENTS, TRANSFERS, LICENSES, AND CONTRACTS [§§ 212-223] p 511 
A. Assignability [§§ 212-216] p 511 
1. In General [§ 212] p 511 
2. Impersonal Marks and Names [§§ 213-214] p 511 
a. In General [§ 213] p 511 
b. Good Will and Business Must Be Included [§ 214] p 512 
3. Personal Names and Marks [§ 215] p 514 
4. Local Names and Marks [§ 216] p 515 
B. Requisites and Sufficiency [§ 217] p 516 
C. Construction, Operation, and Effect [§ 218] p 518 
D. Insolvency and Bankruptcy [§ 219] p 519 
4 BE. Attachment and Execution [§ 220] p 520 
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F. Inheritance and Succession [§ 221] p 520 
G. Licenses [§ 222] p 521 
H. Partnership Contracts [§ 223] p 522 


VIII. LOSS OR TERMINATION OF RIGHT [§§ 224-230] p 523 
A. In General [§ 224] p 523 
B. Unclean Hands [§ 225] p 523 
C. Abandonment and Nonuser [§ 226] p 523 
D. Laches, Acqutescence, and Delay [§ 227] p 526 
E. Loss of Distinctiveness [§ 228] p 529 
F. Generic Meaning Acquired through Use [§ 229] p 530. °N 
G. Estoppel [§ 230] p 530 


IX. REMEDIES AND PROCEDURE [§§ 231-289] -p 531 
A. Civil Actions or Proceedings [§§ 231-283] p 531 
1. Nature and Form [§§ 231-233] p 531 
a. In General [§ 231] p 531 
b. Remedy at Law [§ 232] p 532 
c. Remedy in Equity [§ 233] p 532 
2. Grounds of Action, and Defenses [§ 234] p 533 
3. Jurisdiction [§ 235] p 534 
4. Parties [§§ 236-240] p 535 
a. Plaintiffs or Persons Entitled To Sue [§§ 236-237] p 535 
(1) In General [§ 236] p 535 
(2) Joinder [§ 237] p 536 
b. Defendants or Persons Liable [§§ 238-239] p 536 
(1) In General [§ 238] p 536 
(2) Joinder [§ 239] p 537 
ce. New Parties, Intervention, and Substitution [§ 240] p 537 
5. Pleading [§§ 241-251] p 538 
a. In Actions at Law [§ 241] p 538 
b. In Suits in Equity [§§ 242-251] p 538 
(1) Bill, Petition, or Complaint [§§ 242-244] p 533 
(a) In General [§ 242] p 538 
(b) Infringement of Trade-Mark [§ 243] p 539 
(ce) Unfair Competition [§ 244] p 540 
(2) Plea or Answer [§§ 245-246] p 541 
(a) In General [§ 245] p 541 
(b) Unclean Hands [§ 246] p 541 
(3) Cross Bill and Counterclaim [§ 247] p 542 
(4) Demurrer [§ 248] p 542 
(5) Amended Pleadings [§ 249] p 542 
(6) Bill of Particulars [§ 250] p 543 
(7) Issues, Proof, and Variance [§ 251] p 543 
6. Evidence [§§ 252-256] p 543 
a. Preswmptions and Burden of Proof [§§ 252-253] p 543 
(1) Presumptions [§ 252] p 544 
(2) Burden of Proof [§ 253] p 544 
b. Admissibility [§ 254] p 545 | 
ce. Weight and Sufficiency [§ 255] p 547 | 
d. Pleadings and Affidavits As Evidence [§ 256] p 551 
7. Dismissal [§ 257] p 551 
8. Discovery [§ 258] p 551 


For later cases, developments and changes in the law see Annotations, same title and section number 
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9. Hearing [§ 259] p 551 
10. Judgment, Order, or Decree, and Relief Awarded [§§ 260-272] p 552 


3 a. In General [§ 260] p 552 

: b. Injunctions [§§ 261-271] p 552 

4 (1) Preliminary or Temporary Injunction [§§ 261-264] p 552 

(a) In General [§ 261] p 552 

E (b) Matters Considered in Determination of Application [§ 262] p 555 
: (c) Conditions on Granting or Denying Relief [§ 263] p 557 

(d) Nature, Form, and Scope of Injunctive Relief [§ 264] p 557 

a (2) Final or Permanent Injunction [§§ 265-270] p 558 

(a) Right to Injunction [§§ 265-266] p 558 

: aa. In General [§ 265] p 558 

bb. Cessation of Infringement or Unfair Competition [§ 266] p 560 
4 (b) Nature, Form, and Scope of Injunctive Relief [§§ 267-268] p 561 


aa. In General [§ 267] p 561 

E bb. Territorial Limits [§ 268] p 566 

4 (ce) Amendment or Modification [§ 269] p 566 
3 (d) Construction [§ 270] p 566 

E (3) Violation and Punishment [§ 271] p 566 

f e. Effect of Prior Decisions [§ 272] p 567 

11. Damages [§§ 273-281] p 569 


3 a. In Actions at Law [§ 273] p 569 . 
b. Accounting for Damages and Profits in Equity [§§ 274-281] p 569 
2 (1) Jurisdiction in General [§ 274] p 569 


(2) Right to Accounting [§§ 275-277] p 570 
(a) In General [§ 275] p 570 
(b) Grounds for Refusing [§ 276] p 572 
(c) Fraud or Absence Thereof as Affecting Right [§ 277] p 574 
(3) Measure and Extent of Recovery [§§ 278-281] p 575 
(a) Profits [§§ 278-279] p 575 
aa. In General [§ 278] p 575 
bb. Deductions and Credits [§ 279] p 576 
(b) Damages [§ 280] p 578 
(c) Evidence [§ 281] p 579 
‘ 12. Review [§ 282] p 580 
4 13. Costs [§ 283] p 580 
3 B. Criminal Prosecutions and Penal Actions [§§ 284-289] p 582 
1. In General [§ 284] p 582 
2. Criminal Prosecutions [§§ 285-288] p 582 
a. In General [§ 285] p 582 
. b. Indictment, Information, or Complaint [§ 286] p 582 
c. Evidence [§ 287] p 583 
d. Trial and Punishment [§ 288] p 583 
3. Actions for Penalties [§ 289] p 583 
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X. LIABILITIES AND REMEDIES UNDER FEDERAL TRADE COMMISSION ACT [§§ 290-302] 
: p 584 
3 A. In General [§§ 290-291] p 584 
1. Nature, Purpose, and Validity of Act [§ 290] p 584 
2. Jurisdiction and Powers of Commission in General [§ 291] p 585 
B. Grounds of Jurisdiction, and Defenses [§§ 292-296] p 585 
4 1. In General [§ 292] p 585 
2. Nature of Unfair Methods of Competition [§§ 293-295] p 587 
a. General Rules [§ 293] p 587 
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b. Application of Rules [§§ 294-295] p 588 
(1) In General [§ 294] p 588 
(2) Refusing To Buy or Sell, and Fixing Prices [§ 295] p 590 


3. Defenses [§ 296] p 591 
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C. Proceedings and Review [§§ 297-301] p 591 
1. Proceedings before Commission [§§ 297-299] p 591 


a. In General [§ 297] p 591 
b. Parties [§ 298] p 591 


e. Pleadings and Evidence [§ 299] p 592 


2. Findings and Order [§ 300] p 593 


3. Proceedings in Circuit Court of Appeals [§ 301] p 594 
D. Investigation of, and Reports by, Corporations [§ 302] p 596 


CROSS REFERENCES 


Abatement of action for infringement of trade-mark by 
death of party see Abatement and Revival § 409. 

Cheating by trade-mark as false token see False Pre- 
tenses § 5. 

Corporate name see Corporations §§ 369-403. 

Enemy-owned trade-mark see War, 4 E 

Federal courts, jurisdiction of in suits for infringement 
of trade-marks see Federal Courts § 36. 

Firm name see Partnership §§ 147-170. 

Forgery, trade-mark as subject of see Forgery § 49. 

Franchise, trade-mark as see Franchises § 4. 

Fraudulent conveyance of trade-mark see Fraudulent 
Conveyances § 42. 

Names generatly see Names 45 C.J. p 365. 


Regulation of as regulation of commerce see Commerce 
8 


Removability of cases involving trade-marks to federal 
courts see Removal of Causes § 54. 

Trade secrets, injunction against disclosure or use of 
see Injunctions §§ 210-217. 

Trustee in insolvency as entitled to trade-mark see In- 
solvenc: 90. 

Unfair rat copyrighted works see Copyright and 
Literary Property §§ 288, 289. ; 

Warranty on sale by trade-mark or trade-name: 
Fitness for purpose see Sales § 721. 
Merchantability see Sales § 724. 
Under uniform sales act see Sales §§ 731, 732. 


I. DEFINITION AND NATURE 
[By Ginpert G. Finuey] 


[§ 1] A. Trade-Mark1—1. Definition. A “trade- 
mark” may be defined as a name, sign, symbol, or 
device which is attached to goods offered for sale 
in the market so as to distinguish them from similar 


goods, and to identify them with a particular trader, 
or with his successors, as owners of a particular 
business, as being made, worked on, imported, se- 
lected, certified, or sold by him or them.? It has 


1. Abandonment of trade-marks 
see infra § 226. 


2. U.S.—Columbia Mill Co. v. Al- 
corn, 14 S.Ct. 151, 150 U.S. 460, 463, 
37 L.Ed. 1144; Amoskeag Mfg. Co. v. 
Trainer, 101 U.S. 51, 53, 25 L.Ed. 993; 
McLean v. Fleming, 96 U.S. 245, 248, 
24 L.Ed. 828; Delaware, etc., Canal 
Go. v. Clark) 13: Wall., 811,322, 20 T: 
Ed. 581; U.S. v. Borgfeldt, 123 F. 196, 
197; Albany Perforated Wrapping- 
Paper Co. v. John Hoberg Co., 102 F. 
157, 158 [aff 109 F. 589, 48 C.C.A. 559]; 
Hostetter v. Fries, 17 F. 620, 622, 21 
Blatchf. 339; Shaw Stocking Co. v. 
Mack, 12 F. 707, 710, 21 Blatchf. 1; 
Leidersdorf v. Flint, 15 F.Cas.No. 8,- 
219, 8 Biss. 327, 18 Alb.L.J. 382, 429, 7 
N.Y.Wkly.Dig. 360; Moorman vy. Hoge, 
17 F.Cas.No. 9,783, 2 Sawy. 78, 86; 
Ex p. Frieberg, 20 Pat.Off.Gaz. 1164. 


Cal.—Burke v. Cassin, 45 Cal. 467, 
469, 478, 13 Am.R. 204. 


Colo.—Solis Cigar Co. v. Pozo, 26 
Pe 16 Colo. 388, 392, 25 Am.S.R. 


Ga.—Larrabee v. Lewis, 67 Ga. 561, 
562, 44 Am.R. 735. 


Ill.—Hazelton Boiler Co. v. Hazel- 
ton Tripod Boiler Co., 28 N.E. 248, 
137 Ill. 231, 232; Candee v. Deere, 54 
Tll. 4389, 456, 5 Am.R. 125. 


Iowa.—Shaver v. Shaver, 6 N.W. 
188, 54 Iowa 208, 210, 87 Am.R. 194. 


Ky.—Parkland Hills Blue Lick Wa- 
ter Co. v. Hawkins, 26 S.W. 389, 95 
Ky. 502, 504, 16 Ky.L. 210, 44 Am.S. 
R. 254; Avery v. Meikle, 81 Ky. 73, 
$4, 4 Ky.L. 759. 


Oil “Dank. Co. Vv. 
946, 952, 39 Am.R. 


La.—Insurance 
Scott, 33 La.Ann. 
286. 


Mass.—Rogers v. Taintor, 97 Mass. 
291, 297. 


N.J.—Schneider v. Williams, 14 A. 
812544 IN.J.Eq. 391; 1395. 


N.Y.—Peo. v. Krivitzky, 61 N.E. 
V5 168.) NEY LS 2). L850 Ny. Aan: 
Cas. 245; Waterman v. Shipman, 29 
N.E. 111, 114, 130 N.Y. 301, 310; Mun- 
ro v. Smith, 55 Hun 419, 8 N.Y.S. 671; 
Dr. Jaeger’s Sanitary Woolen System 
Co. v. Le Boutillier, 47 Hun 521, 523, 
15 N.Y.S._ 117; Potter v. McPherson, 
21 Hun 559, 564; Glen, etc., Mfg. Co. 
v. Hall, 6 Lans. 158, 160 [rev on other 
grounds 61 N.Y. 226, 19 Am.R. 278]; 
Hegeman v. Hegeman, 8 Daly 1, 7; 
Buffalo Rubber Mfg. Co. v. Batavia 
Rubber Co., 90 Misc. 418, 153 N.Y.S. 
779, 184. 


Ohio.—Reeder v. Brodt, 6 OhioS.& 
C.P. 248, 252, 4 OhioN.P. 265. 


Eng.—Leather Cloth Co. v. Ameri- 


can Leather Cloth Co., 11 H.L.Cas. 
528, 529, 11 Reprint 1435. 
[a] Other definitions: (1) “A dis- 


tinctive mark of authenticity, through 
which the products of particular 
manufacturers or the vendible com- 
modities of particular merchants may 
be distinguished from those of 
others.” Elgin National Watch Co. vy. 
Illinois Watch Case Co., 21 S.Ct. 270, 
179 U.S. 665, 678, 45 L.Ed. 365 [quot 
Standard Paint Co. v. Trinidad As- 
phalt Manufacturing Co., 31 S.Ct. 456, 
220 U.S. 446, 453, 55 L.Ed. 536; Duplex 
Metals Co. v. Standard Underground 


Cable Co., 220 F. 989, 992; Bristol Co. 
v. Graham, 199 F. 412, 414, 117 C.C.A. 
644; Thaddeus Davids Co. v. Davids, 
165 F. 792, 795; Shoemaker v. Ulmer, 
15 Pa.Dist. 159, 162]. (2) “A distine-- 
tive mark of authenticity, through 
which the products of a particular 
manufacturer may be distinguished 
from others.” United Lace & Braid 
Mfg. Co. v. Barthels Mfg. Co., 221 F. 
456, 459. (3) “A distinctive name, 
word, mark, emblem, design, symbol, 
or device used in lawful commerce to 
indicate or authenticate the source, 
from which has come, or through 
which has passed, the chattel upon or 
to which it is affixed.” Western Gro- 
cer Co. v. Caffarelli, (Tex.Civ.App.) 
108 S.W. 413, 414 [rev on other 
grounds 127 S.W. 1018, 102 Tex. 104}. 
To same effect Goodyear Tire & Rub- 
ber Co. v. Robertson, 18 F.(2d) 639, 
641 [aff 25 F.(2d) 833]; De Nobili v. 
Scanda, 198 F. 341, 345. (4) “A dis- 
tinctive name, word, emblem or de- 
vice indicating the origin or pro- 
prietorship of a particular article of 
trade or commerce.” Northwestern 
Knitting Co. v. Garon, 128 N.W. 288, 
290, 112 Minn. 321. (5) “A form, sym- 
bol, or name appropriated by one who 
produces or deals in a particular thing 
or conducts a particular business to 
designate the origin or ownership 
thereof.” Italian Swiss Colony v. 
Italian Vineyard Co., 110 P. 9138, 914, 
158 Cal. 252, 32 L.R.A.N.S. 439. (6) 
“A guaranty that the goods to which 
it is attached are made by its owner.” 
American Tobacco Co, v. Polacsek, 170 
F. 117, 120. (7) “A name, or sign, or 
symbol which indicates or certifies 
that a given article or commodity is 


‘ For later cases, developments and changes in the law see Annotations, same title and section number. 
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been aptly deseribed as the commercial substitute 
for one’s own autographie signature, certifying to 
the genuineness of the goods to which it is affixed.® 

“Proprietor of a trade-mark” means a person who 
has appropriated and acquired a right to the exclu- 


sive use of the mark.’ 


[§ 2] 2. Origin. 
common-law origin.® 


nized and protected thereby.7 It 


sarily depend on invention or disecovery,® nor does 


in reality what it claims or purports 
to be.” Commonwealth v. Kentucky 
Distilleries & Warehouse Co., 116 S. 
W. 766, 767, 132. Ky. 521, 21 L.R.A.N. 
S. 30, 1386 Am.S.R. 186, 18 Ann.Cas. 
1156. (8) “A name, sign, or symbol 
used to designate the goods manufac- 
tured or sold or the place of business 
of the manufacturer or dealer in such 
goods.” Iowa Auto Market v. Auto 
Market & Exchange, 197 N.W. 321, 
322, 197 Iowa 420. (9) “A symbol ar- 
bitrarily selected by a manufacturer 
or dealer and attached to his wares to 
indicate that they are his wares.” 
Cady v. Schultz, 32 A. 915, 19 R.I. 198, 
195, 61 Am.S.R.. 763, 29 L.R.A. 524. 
(10) “A symbol or device associated 
with the business in such way as to 
indicate origin and quality of articles 
sold thereunder in good faith.” Wis- 
consin White Lily Butter Co. v. Safer, 
195 N.W. 700, 701, 182 Wis. 71. (11) 
“A symbol or emblem which a trades- 
man or manufacturer attaches to the 
goods he manufactures or are manu- 
factured for him, for the purpose of 
identification upon the market; which 
symbol or emblem indicates the ori- 
gin or ownership of the goods to 
which it may be attached.” McDonald 
v. Pitz, 25 OhioN.P.N.S. 248, 244. (12) 
“An arbitrary, distinctive name, sym- 
bol, or device, to indicate or authen- 
ticate the origin of the product to 
which it is attached.” American 
Brewing Co. v. Bienville Brewery, 153 
F. 615, 616; G. W. Cole Co. v. Ameri- 
can Cement, etc., Co., 130 F. 703, 705, 
65 C.C.A. 105; Sartor v. Schaden, 101 
N.W. 511, 518, 125 Iowa 696. (13) 
“Any sign, mark, symbol, word, or 
words which indicate the origin or 
ownership of an article as_ distin- 
guished from its quality, and which 
others have not the equal right to em- 
ploy for the same purpose.” Ball v. 
Broadway Bazaar, 87 N.E. 674, 675, 
194 N.Y. 429. (14) “Anything that 
has become in time adopted as the 
prima facie means of detecting the 
goods, wares, or properties of certain 
proprietors.” Washington Medalion 
Pen Co. v. Esterbrook, 29 F.Cas.No. 
17,246a. (15) “A peculiar name or 
device, by which a person dealing in 
an article designates it as of a pecu- 
liar kind, character, or quality, or as 
manufactured by or for him, or dealt 


‘in by him, and of which he is entitled 


to the exclusive use.” Weener v. 
Brayton, 25 N.E. 46, 152 Mass, 101, 
102, 8 L.R.A. 640 [cit Chadwick v. 
Covell, 23 N.E. 1068, 151 Mass. 190, 21 
Am.S.R. 442, 6 L.R.A. 839; Rogers v. 
Taintor, 97 Mass. 291]. (16) “Some 
symbol by which one man’s manufac- 
ture is differentiated from another’s. 
R. Guastavino Co. v. Comerma, 180 F. 
920, 921. (17) “Something used upon 
vendible articles to designate them as 
the articles made or sold by A, and to 
distinguish them from similar arti- 
cles made or sold by BB.” Hygeia Dis- 
tilled Water Co. v. Hygeia Ice Co., 40 
A. 534, 70 Conn. 516, 533. (18) “Sym- 
bols by which men engaged in trade 
and manufactures become known in 
the marts of commerce, by which 
their reputation and that of their 
goods are extended and published; 


Rights in trade-marks are of 
: The right to a trade-mark 
exists at common law,*® and has long been recog- 
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it necessarily derive its existence from any statute, 
state or federal;® but it exists independent of stat- 
ute,*® and_is protected even in the absence there- 
Trade-marks are not created by trade-mark 
The statutes which exist in many ju- 


risdictions providing for the registration and pro- 


does not neces- 


the means by which manufac- 
turers and merchants identify their 
manufactures and merchandise.” 
Trade-Mark Cases, 100 U.S. 82, 87, 25 
L.Ed. 550. (19) ‘Primarily it is a 
distinguishable token devised or pick- 
ed out with the intent to appropriate 
it to a particular class of goods, and 
with the hope that it will come to 
symbolize good will.” Beech-Nut 
Packing Co. v. P. Lorillard Co., 47 
S.Ct. 481, 482, 273 U.S. 629, 71 L.Ed, 
810 [aff 7 F.(2d) 967 (aff 299 F. 834)]. 


[b] Definition discussed.—Moor- 
man v. Hoge, 17 F.Cas.No. 9,783, 2 
Sawy. 78, 86 (“The definition of a 
trade-mark, given by Mr. Upton... 
to wit: ‘A trade-mark is the name, 
symbol figure, letter, form, or device, 
adopted and used by a manufacturer, 
or merchant, in order to designate the 
goods that he manufactures, or sells, 
and distinguish them from. those 
manufactured or sold by another; to 
the end that they may be known in 
the market as his, and thus enable 
him to secure such profits as result 
from a reputation for superior skill, 
industry, or enterprise .. . isa 
good general definition, broad enough 
in its terms, probably, to cover every 
case to be found in the books, but it 
would not alone, perhaps, be sufficient 
as a test by which every individual 
claim of a device, as a proper trade- 
mark, can’ be tried and determined, 
without looking into the cases from 
which the definition is compiled, to 
see what names, symbols, figures, let- 
ters, forms, and devices have been 
recognized and protected as trade- 
marks’’). 

[ec] Statutory definitions, in most 
cases substantially declaratory of the 
common law, exist in many jurisdic- 
tions as part of the statutory regula- 
tion of trade-marks. See statutory 
provisions, 

3. U.S.—Menendez v. Holt, 9 S.Ct. 
148, 128 U.S. 514, 32 L.Ed. 526; Lei- 
dersdorf v. Flint, 15 F.Cas.No. 8,219, 
8 Biss. 327, 18 Alb.L.J. 382, 429, 7 N. 
Y.Wkly.Dig. 360. 

D.C.—George B. Graff Co. v. H. C. 
Cook Co., 55 App.D.C. 136, 2 F.(2d) 
938. 

N.Y.—Star Co. v. Wheeler Syndi- 
cate, 155 N.Y.S. 782, 91 Misc. 640; 
Buffalo Rubber Mfg. Co. v. Batavia 
Rubber Co., 153 N.Y.S. 779, 785, 90 
Misc. 418. 

Ohio.—Reeder v. Brodt, 6 OhioS.& 
C.P. 248, 4 OhioN.P. 265. 


Pa.—Gowans v. Ahlborn, 4 Kulp 31, 
34. 

Can.—J. P. Bush Mfg. Co. v. Han- 
son, 2 Can.Exch. 557. 

[a]. Trade-mark is one’s commer- 
cial signature to his goods. Leiders- 
dorf v. Flint, 15 F.Cas.No. 8,219, 8 
Biss. 327, 18 Alb.L.J. 382, 429, 7 N.Y. 
Wkly.Dig. 360. 

[b] “Wrade-mark brands gocds as 
genuine, just as the signature to a 
Jetter stamps it as authentic. Kip- 
ling v. G. P. Putnam’s Sons, 120 F. 
631, 635, 57 C.C.A. 295, 65 L.R.A. 873; 


. . 


tection of trade-marks.13 
mon-law right to a trade-mark by conferring a statu- 
tory title on the owner.!4 


[§ 3] 3. Nature as Property Right. A trade-mark 
is property,’® or rather it is more accurate to say 


Merely fortify the com- 


Star Co. v. Wheeler Syndicate, 155 
N.Y.S. 782, 787, 91 Misc. 640 [quot 
Kipling v. G. P. Putnam’s Sons, 120 
EE 635, 57 C.C.A. 295, 65 L.RA. 


4 Partlo v. Todd, 17 Can.S.C. 196. 


5. General Baking Co. v. Gorman, 
3 F.(2d) 891 [aff 295 F. 168 and cert 
den 45 S.Ct. 639, 268 U.S. 705, 65 L. 
Ed. 1167]; Leidersdorf v. Flint, 15 
B.Cas.No. 8,219, 8 Biss. 327,18: Alb. Ee 
J. 382, 429, 7 N.Y.Wkly.Dig. 360. 


6 U.S.—L. H. Harris Drug Co. y. 
Stucky, 46 F. 624; La Croix v. May, 
16s. 23.6) 


Iowa.—Shaver vy. Shaver, 6 N.W. 
188, 54 Iowa 208, 37 Am.R. 194. Ss 


La.—Handy vy. Commander, 22 So. 
230, 49 La.Ann, 1119. 


Ohio.—Reeder v. Brodt, 6 OhioS.&C. 
P. 248, 4 OhioN.P. 265. 


Wash.—Woodcock v. Guy, 74 P. 358, 
33 Wash, 234. 


Eng.—Somerville v. 
App.Cas,. 453. 


“It is elementary that the right of 
property in trade marks is not de- 
rived from any statute what- 
ever, but is a so-called ‘common law’ 
right which has existed and been rec- 
ognized and protected by the courts” 
of all commercial nations from time 
almost immemorial.” Arbutnot, Lat- 
ham & Co. v. Cage Drew Co., 6 La.A. 
(Orleans) 374, 375. 


7 Piggly Wiggly Corporation v. 
Ser apane 1 F.(2d) 572 [mod 30 F.(2d) 


Schembri, 12 


8  Piggly Wiggly Corporation v. 
Saunders, supra. 


9. Piggly Wiggly Corporation v. 
Saunders, supra. 


10. La Harriss Drie nse onivs 
Stucky, 46 F. 624; Phillips v. Hudnut, 
263 F. 648, 49 App.D.C. 247; Shaver 
v. Shaver, 6 N.W. 188, 54 Iowa 208, 37 
Am.R. 194; Reeder v. Brodt, 6 OhicS. 
&C.P, 248, 4 OhioN.P. 265. 


Ti. kk... (Hee) Harriss Drugs Coma 
Stucky, 46 F. 624; Shaver v. Shaver, 
6 N.W. 188, 54 Iowa 208, 37 Am.R. 
194; Handy v. Commander, 22 So. 230, 
49 La.Ann. 1119; Somerville v. Schem- 
bri, 12 App.Cas. 453. 


12. I. He “Harris: Drugs > Co: v. 
Stucky, 46 F. 624; La Croix v. May, 
15 F. 236; In re Anti-Cori-Zine Chem- 
ical Co., 34 App.D.C. 191; Handy v. 
Commander, 22 So. 230, 49 La.Ann. 
1119; Reeder v. Brodt, 6 OhioS.&C. 
P. 248, 251, 4 OhioN.P. 265. : 


“Property in trademarks does not 
derive its existence from an act of 
congress.” Reeder v. Brodt, supra. 


13. See statutory provisions. See 
also infra §§ 137-211. 


14. -L. oH *Harris...Druzy Coy v: 
Stucky, 46 F. 624; La Croix v. May, 
15 F. 236; Reeder v. Brodt, 6 OhioS. 
&C.P. 248, 4 OhioN.P. 265; Woodcock 
v. Guy, 74 P. 358, 33 Wash. 234, 


15. U.S.—A. Bourjois & Co. v. Kat- 
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that it is property in a qualified sense.1® When con- 
sidered in the abstract, as an extrinsic thing, a trade- 
mark is not in any sense property.1? 
no estate or property in the mark as such.*® 
it is really nothing more 
than a privilege, valuable because of its exclusive- 
ness.2° In adopting it one takes nothing from, and 
in abandoning it he returns nothing to, any store 
of common or public property.2! It is not an article 
of commerce in the sense that it may be consumed 
by the purchasing public.?? It is property only when 
used to indicate the origin or ownership of an ar- 
ticle or goods,?* and then only in the sense that 
a man’s right to the continued enjoyment of his 
trade reputation and the good will that flows from 
it, free from unwarranted interference by others, 


property is the use;*? 


zel, 274 BF. 856 [rev 275 F. 539, cert 
er 42 S.Ct. 92, 257 U.S. 630, 66 L.Ed. 
406, and rev 43 S.Ct. 244, 260 U.S. 689, 
67 L.Ed. 464, 26 A.L.R. 567]; Scandi- 
navia Belting Co. v. Asbestos & Rub- 
ber Works of America, 257 EF. 937, 169 
C.C.A. 87 [cert den 39 S.Ct. 494, 250 
U.S. 644, 63 L.Ed. 1186]. 


Ark.—Fee-Crayton Hardwood Lum- 
ber Co. v. Fee-Crayton Hardwood 
Co., 286 S.W. 967, 171 Ark. 831. 


% 
Cal.—Derringer v. Plate, 29 Cal. 292, 
87 Am.D. 170; Hall v. Holstrom, 289 
P. 668, 106 Cal.App. 563. 


La.—Paducah Distilleries Co. v. 
Se Sige Mfg. Co., 6 La.A. (Orleans) 


Minn.—Cigar Makers’ Protective 
Union v. Conhaim, 41 N.W. 943, 40 
de 243, 12 Am.S.R. 726, 3 LRA. 

5. 


Miss.—Correro v. Wright, 
379, 93 Miss. 306. 


N.Y.—Glen, etce., Mfg. Co. v. Hall, 
61 N.Y. 226, 19 Am.R. 278; Partridge 
v. Menck, How. App. Cas. 547 [aff 2 
Barb.Ch. 101 (aff 2 Sandf.Ch. -622)]; 
B. Payn’s Sons Tobacco Co. v. Pay- 
ette, 149 N.Y.S. 188, 86 Misc. 276 [aff 
155 N.Y.S. 1095, 171 App.Div. 960]. 


Pa.—Laughman’s Appeal, 18 A. 415, 
128 Pa. 1,5 L.R.A. 599. 


“The manufacturer who produces 
an article of recognized excellence in 
the market and stamps it with the in- 
signia of his industry, integrity and 
skill, makes his trade-mark a part of 
his capital in business and thus ac- 
quires a property right in it which a 
court of equity will protect from all 
forms of commercial piracy.” B. 
Payn’s Sons Tobacco Co. v. Payette, 
149 N.Y.S. 183, 186, 86 Misc. 276 [aff 
155 N.Y.S. 1095, 171 App.Div. 960]. 


[a] Common-law right.—There is 
a common-law property right in a 
trade-mark. Correro v. Wright, 47 
So. 379, 93 Miss. 306. 


[b] Right to adopt a trade-mark 
is a property right. Handy v. Com- 
mander, 22 So. 230, 49 La.Ann. 1119. 


16. Beech-Nut Packing Co. v. P. 
Lorillard Co., 47 S.Ct. 481, 273 U.S. 
629, 71 L.Hd. 810 [aff 7 F. 697 (aff 299 
F. 834)]; Commonwealth v. Kentucky 
Distilleries & Warehouse Co., 116 S. 
W. 766, 1382 Ky. 521, 21 L.R.A.N.S. 30, 
186 Am.S.R. 186, 18 Ann.Cas. 1156, 

17. Commonwealth vy. Kentucky 
Distilleries & Warehouse Co., supra; 
Detroit Creamery Co. v. Velvet Brand 
ace Cream Co., 158 N.W. 664, 187 Mich. 
312. 


No abstract existence see infra § 9. 
18. Beech-Nut Packing Co. v. P. 


47 So. 


TRADE-MARKS, TRADE-NAMES, 


The owner has 
The 


connected.?® 


mark with the 


Lorillard Co., 299 F. 834 [aff 7 F.(2d) 
967, cert gr 46 S.Ct. 203, 269 U.S. 551, 
70 L.Ed. 407, and aff 47 S.Ct. 481, 273 
U.S. 629, 71. L.Ed. 810]; Thomas G. 
Carroll & Son Co. v. Mellvaine & 
Baldwin, Inc., 171 F. 125 [aff 183 F. 
72) 4106 <C.6. Ace ola ys 


19. Coca-Cola Co. v. State, 
Civ. App.) 225 Sow. 791. 


20. Leidersdorf v. Flint, 15 F.Cas. 
No. 8,219, 8 Biss. 327, 18 Alb.L.J. 
382, 7 N.Y.Wkly.Dig. 360; Coca-Cola 
oe v. State, (Tex.Civ.App.) 225 S.W. 
Oe ) 


(Tex. 


21. Royal Baking Powder Co. v. 
Raymond, 70 F. 376 [appeal dism 76 
E.. 465, 22> C.C. A.’ 276; and aff 85. i. 
231, 29 C.C.A. 245]. 


22. Coca-Cola Co. v. State, 
Civ.App.) 225 S.W. 791. 


23. Avery v. Meikle, 81 Ky. 73, 4 
Ky.L. 759. 


24 Hanover Star Milling Co. v. 
Metcalf, 36 S.Ct. 357, 240 U.S. 403, 60 
L.Ed. 713. 


“A trademark is property largely in 
the sense that a good name is prop- 
erty, and_ its value, in large part is 
predicated upon that philosophy 
which declares that ‘a good name is 
rather to be chosen than great riches’ 
and ‘is better than precious oint- 
ment.’’”? Commonwealth vy. Kentuck 
Distilleries & Warehouse Co., 116 S. 
W. 766, 767, 1382 Ky. 521, 21 L.R.A.N.S. 
30, 136 Am.S.R. 186, 18 Ann.Cas. 1156. 


25. American Steel Foundries v. 
Robertson, 46 S.Ct. 160, 269 U.S. 372, 
70 L.Ed. 317 [answers conformed to 
11 F.(2d) 999]; United Drug Co. v. 
Theodore Rectanus Co., 39 S.Ct. 48, 
248 U.S. 90, 63 L.Ed. 141 [aff 226 F. 
545 (rev 206 F. 670)]; Hanover Star 
Milling Co. v. Metcalf, 36 S.Ct. 357, 
240 U.S. 403, 60 L.Ed. 713; Certain- 
Teed Products Corporation v. Phila- 
delphia & Suburban Mortg. Guarantee 
Co., 49 F.(2d) 114; Beech-Nut Pack- 
ing Co. v. P. Lorillard Co., 299 F. 834 
[aff 7 F.(2d) 967, cert gr 46 S.Ct. 203, 
269 U.S. 551, 70 L.Ed. 407, and aff 47 
S.Ct. 481, 273 U.S. 629, 71 L.Ed. 810]; 
Ward Baking Co. v. Potter-Wright- 
ington, 298 F. 398 [aff 288 F. 597]; 
General Baking Co. v. Gorman, 295 
FY. 168 [aff 3 F.(2d) 891, and cert den 
45 S.Ct. 639, 268 U.S. 705, 69 L.Ed. 
1167]; Vermont Maple Syrup Co. vy. 
F. N. Johnson Maple Syrup Co., 272 
F. 478; Ammon & Person y. Naragan- 
sett Dairy Co., 262 F. 880 [aff 252 F. 
276, and 254 F. 208]; Rockowitz Cor- 
set & Brassiere Corporation v. Madam 
X Co., 162 N.H. 76, 248 N.Y. 272. 


“There is no property in a trade- 
mark, except as an incident to a busi- 
ness.” Jacobs v. Iodent Chemical 
Co., 41 F.(2d) 637, 640. 


(Tex. 


of it, such user has a valuable right therein.** 
right has valye;?* it is susceptible of private own- 
ership;?® it is property in the sense that it has 
commercial value and may be sold;%° and it is a 
right which the courts will protect.31 The property 
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[§ 3 


is a property right, for the protection of which a 
trade-mark is an instrumentality.** 
property right in it except as a right appurtenant 
to an established business or trade in connection 
with which the mark 
as property and its value as such is created when, 
and only when, it has become associated with, and 
is a part of, the business with which it has been 
If it is used for a sufficient length 
of time so that the public associates such trade- 


There is no 


is employed.25 Its existence 


article purchased from the user 
This 


“There is no distinct property right 
in the mark separate from the article 
with which it has been associated.” 
Jackson Corset Co. v. Cohen, 38 App. 
D.C. 482, 483. 


“A trade-mark or trade-name is of 
no virtue in and of itself. It becomes 
of value only through use, and be- 
cause by use it is an assurance to 
purchasers of the excellence of the 
article to which it is affixed as manu- 
factured by the one whose name ap- 
pears as the producer.” Bulte v. Igle- 
heart Bros., 137 F. 492, 498, 70 C.C.A. 
76. 


[a] “In short the trade-mark is 
treated as merely a protection for the 
good-will, and not the subject of prop- 
erty except in connection with an ex- 
isting business.” Hanover Star Mill- 
ing Co. v. Metcalf, 36 S.Ct. 357, 361, 
240 U.S. 403, 60 L.Ed. 713. 


26. Aunt Jemima Mills Co. v. Rig- 
ney & Co., 247 F. 407, 159 C.C.A. 461, 
L.R.A.1918C 1039 [rev 234 F. 804, and 
cert den 38 S.Ct. 222, 245 U.S. 672, 62 
L.Ed. 540]; Macmahan Pharmacal Ca. 
v. Denver Chemical Mfg. Co., 113 F. 
468, 51 C.C.A. 302; Detroit Creamery 
Co. v. Velvet Brand Ice Cream Co., 
153 N.W. 664, 187 Mich. 312. 


[a] Right to trade-mark becomes 
a property right as soon as it identi- 
fies the trade. Aunt Jemima Mills 
Co. v. Rigney & Co., 247 F. 407, 159 C. 
C.A. 461, L.R.A.1918C 1039 [rev 234 F. 
804, and cert den 38 S.Ct. 222, 245 U. 
S. 672, 62 L.Ed. 540].° 


27. Wisconsin White Lily Butter 
se v. Safer, 195 N.W. 700, 182 Wis. 


28 Fee-Crayton Hardwood Lum- 
ber Co. v. Fee-Crayton Hardwood Co., 
286 S.W. 967, 171 Ark. 831. 


29. Hall v. Holstrom, 289 P. 668, 
106 Cal.App. 563. 


30. Coca-Cola Co. v. State, 
Civ.App.) 225 S.W. 791. 


Transfer of trade-marks see infra, 
§§ 212-223. 


31. American Agr. Chemical Co. v. 
Moore, 17 F.(2d) 196; A. Bourjois & 
Co. v. Katzel, 274 F. 856 [rev 275 F. 
539, cert gr 42 S.Ct. 92, 257 U.S. 630, 
66 L.Ed. 406, and rev 43 S.Ct. 244, 260 
U.S. 689, 67 L.Ed. 464, 26 A.L.R. 567]; 
Scandinavia Belting Co. v. Asbestos 
& Rubber Works of America, 257 F. 
937, 169 C.C.A. 87 [cert den 39 S.Ct. 
494, 250 U.S. 644, 68 L.Ed. 1186}; Ed- 
ward & John Burke, Ltd. v. Bishop, 
175 F. 167; Paducah Distilleries Co. 
v. Crescent Mfg. Co., 6 La.A. (Or- 
leans) 151; Laughman’s Appeal, 18 A. 
415, 128 Pa. 1,5 LRA 599. 


Remedies available see 
231-302. 


(Tex. 


infra §§ 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 3-4] 


right of the proprietor is in the peculiar and added 
function of the word or mark as an identification 
of his goods, and in that alone.?2 
the trade-mark consists in its becoming known to 
the trade as the mark of the manufacturer who 
has invented or adopted it, and in being known to 
the public as the name of an article whieh has met 


with popular favor.*3 Thus it is 


extent that the information it conveys or implies 
is of value,** and this is dependent on the extent 
of the business to which it is connected,*> and the 
confidence and patronage of the public secured 
through its instrumentality in acquainting it with 


32. Royal Baking Powder Co. v. 
Raymond, 70 F. 376 [dism 76 F. 465, 
22 C.C.A. 276, and aff 85 F. 231, 29 C. 
C.A. 245]; Leather Cloth Co. v. Amer- 
ican Leather Cloth Co., 11 H.L.Cas. 
523, 11 Reprint 1435. 


[a] Good statement of rule.— 
“Lord Langdale, Master of the Rolls, 
well expresses the whole law of trade- 
marks by names, in the case of Col- 
lins Co. v. Cowen, 3 Kay&J. 428, 69 
Reprint 1177. He says: ‘There is no 
such thing as property in a trade- 
mark as an abstract name. It is the 
right which a person has to use a cer- 
tain name for articles which he has 
manufactured, so that he may prevent 
another person from using it, because 
the mark or name denctes that arti- 
cles so marked were manufactured by 
a certain person, and no one else can 
have the right to put the same name 
upon his goods, and then represent 
them to have been manufactured by 
the person whose mark it is.’” Os- 
good v. Allen, 18 F.Cas.No. 10,603, 
Holmes 185, 195, 3 Off.Gaz. 124. 


[b] “While property in these 
names, devices, etc., for all purposes, 
cannot exist, yet property as applied 
to particular, vendible articles may 
exist, when such articles have gone 
into the market identified by them, 
and have thus obtained reputation or 
currency by them, as indicating a 
special or superior quality or as the 
work of a particular manufacturer, 
or some other circumstance which 
commends them to _ the _ public.” 
Weener v. Brayton, 25 N.E. 46, 47, 152 
Mass. 101, 8 L.R.A. 640. 


33. Selchow vy. Baker, 93 N.Y. 59, 
45 Am.R. 169 [aff 11 Daly 353 (aff 
64 How.Pr. 122)]. 


384 Detroit Creamery Co. v. Velvet 
Brand Ice Cream Co., 153 N.W. 664, 
187 Mich. 312. 


35. R. H. Macy & Co. v. 
Inc., 39 F.(2d) 186. 


36. Avery v. Meikle, 4 Ky.L. 759, 
81 Ky. 73. : 


37. Collins Co. v. Brown, 3 Kay& 
J. 423, 69 Reprint 1174. 


38. Hanover Star Milling Co. v. 
Metcalf, 36 S.Ct. 357, 240 U.S. 403, 60 
L.Ed. 713. 


39. Boardman v. Meriden Britan- 
nia Co., 35 Conn. 402, 413, 95 Am.D. 
270; Oakes v. St. Louis Candy Co., 48 
S.W. 467, 146 Mo. 391; Newman v. 
Alvord, 51 N.Y. 189, 10 Am.R. 588 [aff 
47 Barb. 588]. 


“When any mark, symbol or device 
is used merely to indicate the name, 
quality, style or size of an article, it 
cannot be protected as a trademark. 
Boardman y. Meriden Britannia Co., 
supra. 


40. U.S.—United Drug Co. v. Theo- 
dore Rectanus Co., 39 S.Ct. 48, 248 U. 
S. 90, 63 L.Ed. 141 [aff 226 F. 545 (rev 
206 F. 570)]; Hanover Star Milling 
Co. v. Metcalf, 36 S.Ct. 357, 240 U.S. 


Macys, 


.Graff Co. v 


AND UNFAIR COMPETITION 


The value of 


valuable to the 


408, 60 L.Ed. 713 [rev 204 F. 211, 122 
G.C.A.. 483 and aff 208 F.. 513,125 C.C. 
A. 515, L.R.A.1916D 1386]; Standard 
Paint Co. v. Trinidad Asphalt Manu- 
facturing Co., 31 S.Ct. 456, 220 U.S. 
446, 453, 55 L.Ed. 536; Elgin National 
Watch Co. v. Illinois Watch Case Co., 
21 S.Ct. 270, 179 U.S. 665, 673, 45 L.Ed. 
365; Lawrence Mfg. Co. v. Tennessee 
Mfeo-Co., 11 -S:Ct.23965 138)-U.S2 537, 
34 L.Ed. 997; Amoskeag Mfg. Co. v. 
Trainer, 101 U.S. 51, 25 L.Ed. 993; 
Canal Co. v. Clark, 80 U.S. 311, 20 L. 
Ed. 581; Certain-Teed Products Cor- 
poration v. Philadelphia & Suburban 
Mortg. Guarantee Co., 49 F.(2d) 114; 
Standard Oil Co. v. California Peach 
& Fig Growers, 28 F.(2d) 283; Ward 
Baking Co. v. Potter-Wrightington, 
298 F. 398 [aff 288 &. 597]; President 
Suspender Co. v. Macwilliam, 238 F. 
159, 151 C.C.A. 235 [aff 233 F. 433, and 
cert den 37 S.Ct. 399, 243 U.S. 636, 61 
L.Ed. 941]; United Lace & Braid Mfg. 
Co. v. Barthels Mfg. Co., 221 F. 456, 
459; Duplex Metals Co. v. Standard 
Underground Cable Co., 220 F. 989, 
992; Newcomer v. Scriven Co., 168 
F. 621, 94 C.C.A. 77 [cert den 29 S. 
Ct. 700, 214 U.S. 518, 53 L.Ed. 1065]; 
Thaddeus Davids Co. v. Davids, 165 
F. 792, 795; Galena-Signal Oil Co. v. 
W. P. Fuller & Co., 142 F. 1002; Bulte 
v. Igleheart Bros., 137 F. 492, 70 C.C. 
A. 76; G. W. Cole Co. v. American 
Cement, etc., Co., 130 F. 703, 65 C.C.A. 
105; Bissell Chilled Plow Works v. 
T. M. Bissell Plow Co., 121 F. 357; Al- 
bany Perforated Wrapping Paper 
Co. v. John Hoberg Co., 102 F. 157 [aff 
109 F. 589, 48 C.C.A. 559]; Dennison 
Mfg. Co. v. Thomas Mfg. Co., 94 F. 
651; Deering Harvestor Co. v. Whit- 
man, /ete;, Mig. Co., 91. 376,733 -C. 
C.A. 558; Coffman v. Castner, 87 F. 
457, 831 C.C.A. 55 [aff 20 S.Ct. 842, 178 
U.S. 168, 44 L..Hd. 1021]; Hoyt v. J. 
TT MOvettico:, Wi H.. lie, di -C.C A652, 
31 L.R.A. 44; L. H. Drug Co. v. Stuc- 
ky, 46 F..624; Osgood v. Allen, 18 F. 
Cas.No. 10,603, Holmes 185. 


Ala.—Kyle v. Perfection Mattress 
Co., 28 So. 545, 127 Ala. 39, 85 Am.S.R. 
7) SOR Al. 628. 


Conn.—Hygeia Distilled Water Co. 
v. Hygeia Ice Co., 40 A. 534, 70 Conn. 
516; Boardman v. Meriden Britannia 
Co., 35 Conn. 402, 95 Am.D. 270. 


C.—Gray v. Armand Co., 24 F. 
878, 58 App.D.C. 50; George B. 

~ He C. Cook Co.; 55 App. 
D.C. 136, 2 F.(2d) 938; Imperial Cot- 
ton Sales Co. v. N. K. Fairbanks Co., 
50 App.D.C. 250, 270 F. 686; In re 
American Circular Loom Co., 28 App. 
D.C. 446. 


La.—Handy v. Commander, 22 So. 
230, 49 La.Ann. 1119. 


Me.—W. R. Lynn Shoe Co. y. Au- 
burn-Lynn Shoe Co., 62 A. 499, 503, 
100 Me. 461, 4 L.R.A.N.S. 960. 


Mass.—George G. Fox Co. v. Glynn, 
78 N.E. 89, 191 Mass. 344, 114 Am.S.R. 
619, 9 L.R.A.N.S. 1096. 


Mo.—Oakes v. St. Louis Candy Co., 


Dt 
(2d) 
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the origin and ownership of the article.*® In some 
eases it has been said that there is no property 
whatever in a trade-mark,?7 but in denying the 
right of property in a trade-mark it is intended 
only to deny such property right except as appurten- 
ant to an established trade or business in connection 
with which the mark is used.#8 


[§ 4] 4. Office or Function. 
tion of a trade-mark is not to name or describe the 
quality of the goods to which it is attached,?® but 
instead, it is to indicate the origin or ownership of 
the goods to which it is affixed;#° and thus to pro- 


The office or func- 


48 S.W. 467, 146 Mo. 391. 


N.J.—Perlberg v. Smith, 62 A. 442, 
70 N.J.Bq. 638. 


N.Y.—Ball v. Broadway Bazaar, 87 
N.E. 674, 194 N.Y. 429; Barrett Chem- 
ical Co. v. Stern, 68 N.E. 65, 176 N.Y. 
27, 13 N.Y.Ann.Cas. 430; Waterman 
v. Shipman, 29 N.E.111, 130 N.Y. 301; 
Koehler v. Sanders, 25 N.E. 235, 122 
N.Y. 65, 9 L.R.A. 576; Selchow v. 
Baker, 93-N.Y. 59, 45-Am.R. 169 [aat 
11 Daly 353 (aff 64 How.Pr. 122)]; 
Caswell v. Davis, 58 N.Y. 223, 17 Am. 
R. 2338; Newman v. Alvord, 51 N.Y. 
189, 10 Am.R. 588; Buffalo Rubber 
Mtg.-Co. v. Batavia Rubber Co., 153 
N.Y.S. 779, 785, 90 Misc. 418. 


Ohio.—Reeder v. Brodt, 6 OhioS.&C. 
P. 248, 4 OhioN.P. 265. 


Pa.—Laughman’s Appeal, 18 A. 415, 
128 Pa. 1,5 L.R.A. 599. 


Tex.—Western Grocer Co. v. Caffa- 
relli, (Civ.App.) 108 S.W. 413 [rev on 
fe grounds 127 S.W. 1018, 102 Tex. 


Wis.—Gessler v. Grieb, 48 N.W. 
1098, 80 Wis. 21, 27 Am.S.R. 20; Mar- 
shall v. Pinkham, 9 N.W. 615, 52 Wis. 
572, 38 Am.R. 576; Dunbar y. Glenn, 
42 Wis, 118, 24 Am.R. 395. 


Eng.—Hirsch v. Jonas, 3 Ch.D. 584. 


“The right to use a word or name 
as a trade-mark is the right which a 
person has to use a certain mark or 
name for articles which he has manu- 
factured, so that he may prevent an- 
other person from using it, because 
the mark or name denotes that arti- 
cles so marked or named have been 
manufactured by a certain person, 
and no one can have the right to put 
the same name or mark upon his 
goods and thus represent them to 
have been manufactured by the per- 
son whose mark it is.”. Royal Baking 
Powder Co. v. Sherrell, 93 N.Y. 331, 
334, 45 Am.R. 229. 


“What makes a mark affixed by a 
seller to goods produced or selected 
by him, a technical ‘trade-mark’ (i. 
e., one Whose exclusive use by him, in 
marking goods of the same or like 
character, will be protected) is that, 
when it is affixed to goods of that 
character, it amounts to a representa- 
tion that they are the goods of the 
person who has adopted it as his 
trade-mark.’ Bissell Chilled Plow 
Works v. T. M. Bissell Plow Co., 121 
F. 357, 364, 365. 


fa] “It seems to be the office of a 
trade-mark to point out the true 
source, origin or ownership of the 
goods to which the mark is applied, or 
to point out and designate a dealer’s 
place of business, distinguishing it 
from the business locality of other 
dealers.” Marshall v. Pinkham, 9 N. 
W. 615, 52 Wis. 572, 578, 38 Am.R. 756 
[quot Avenarius v. Kornely, 121 N.W. 
336, 341, 1389 Wis. 247]. 


[b] “Its purpose is to indicate the 
personal origin of the article to which 
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tect the owner’s good will against the sale of an- 
It is to distinguish the 
goods of one person from those of another,*? anu 
to prevent one person from passing. off his goods 
or his business as the goods or business of another.*? 
It is a means for rendering more pronounced, dis- 
tinetive, and valuable that species of property known 
as the good will of a business.** Its benefits are to 
create and preserve a favorable reputation,*® and to 
stimulate the sale of a particular article.*® 
object of a trade-mark act is to protect the honest 
trader from those who would take advantage of 


other’s product as_his.** 


his reputation.*? 


it is applied, or the source from which 
it comes.” Laughman’s Appeal, 18 A. 
At 5 728) Pas 17193 6. ReA, 599. 


[ec] Sole office of trade-mark “is 
to indicate that the goods of the same 
general class to which it is attached 
emanate from a single source or reach 
the consumer through the same chan- 
nels of trade.” Standard Oil Co. v. 
California Peach & Fig Growers, 28 
F.(2d) 283, 285. 


[d] Not necessarily maker.—A 
trade-mark may indicate, not neces- 
sarily the maker of the goods, but the 
origin of the goods. Ralston Purina 
Co. v. Saniwax Paper Co., 26 F.(2d) 
941. 


41. United Drug Co. v. Theodore 
Rectanus Co., 39 S.Ct. 48, 248 U.S. 90, 
63 L.Ed. 141 [aff 226 F. 545 (rev 206 
00) 4° Certain-Teed Products 
Corp. v. Philadelphia & Suburban 
Mortgage Guarantee Co., 49 F.(2d) 
114; Ward Baking Co. v. Potter- 
Wrightington, 298 F. 398 [aff 288 F. 
597]; American Thermos Bottle Co. 
v. W. T. Grant Co., 279 F..151 [aff 282 
F. 426]; Vermont Maple Syrup Co. v. 
F. te Johnson Maple Syrup Co., 272 
FR, 


42. U.S.—Menendez v. Holt, 9 S.Ct. 
148, 128 U.S. 514, 32 L.Ed. 526; Thom- 
as G. Carroll, ete., Co. v. McIlvaine, 
Tide Mad 2 dea tatisll 83) by 228) 2105) CiCrAL 
314]; Galena Signal Oil Co. v. Fuller, 
142 F. 1002; Ohio Baking Co. v. Na- 
tional Biscuit Co., 127 F. 116, 62 C.C. 
A. 116 [cert den 25 S.Ct. 788, 195 U.S. 
630, 49 L.Ed. 352]. - 


Cal.—Hall v. Holstrom, 289 P. 668, 
106 Cal.App. 563. 


Conn.—Hygeia Distilled Water Co. 
eereae Ice Co., 40 A. 534, 70 Conn. 


D.C.—George B. Graff Co. v. H. C. 
aan Co., 55 App.D.C. 136, 2 #.(2d) 


Mass,—Weener v. Brayton, 25 N.E. 
46, 152 Mass. 101, 8 L.R.A. 640. 


‘N.Y.—Waterman vy. Shipman, 29 N. 
HB. 111, 130 N.Y. 301; Gillott v. Ester- 
brook, 48 N.Y. 374, 8 Am.R. 553; 
Amoskeag Mfg. Co, v. Spear, 4 N.Y. 
Super. 599, 7 N.Y.Leg.Obs. 301; Fet- 
eee Wells, 4 Abb.Pr. 144, 13 How. 
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Pa.—Laughman’s Appeal, 18 A. 415, 
128 Pa. 1, 5 L.R.A. 599; Gowans v. 
Ahlborn, 4 Kulp 91. 


Wis.—Marshall v. Pinkham, 9 N.W. 
615, 52 Wis. 572, 38 Am.R. 756. 


“It [a trade-mark] individualizes 
the particular make of one who adopt- 
ed the name for that purpose and 
with that effect.” Waterman y. Ship- 
man, 29 N.E. 111, 130 N.Y. 301, 311. 


[a] Other manufacturer not es- 
sential to validity.—‘‘All that is 
needed for a valid trade-mark is that 
the name should indicate the manu- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


TRADE-MARKS, TRADE-NAMES, 


The 


[§ 5] 5. Basis for Protection.4® It has been said 
that the protection given by law to trade-marks has 
a twofold object: To protect the owner in his prop- 
erty, and to protect the public from being deceived 
by reason of a misleading claim that the article 
bearing the trade-mark is the article manufactured 
by the owner of the trade-mark, when in fact it 
is not, but is a substitute.*° 
is often expressly placed upon the ground of an 
exclusive property right in the use of the trade- 
mark itself,®° and, in some instances on the ground 
that the public is also deemed entitled to protection 


The relief afforded 


against imposition by the unauthorized and improper 


facture of the owner, whether there 
are other manufacturers or not.” R. 
Somers Co. v. Comerma, 180 F. 
920, 3 


43. Buckeye Soda Co. v. Oakite 
Products, 56 F.(2d) 462; Van Camp 
Sea Food Co. v. Westgate Sea Prod- 
ucts Co., 48 F.(2d) 950. 


[a] General purpose of law of 
trade-marks is to prevent one person 
from passing off his goods or his busi- 
ness as the goods or business of an- 
other. Buckeye Soda Co. v. Oakite 
Products, 56 F.(2d) 462; Van Camp 
Sea Food Co. v. Westgate Sea Prod- 
ucts Co., 48 F.(2d) 950. 


44. Royal Baking Powder Co. v. 
Raymond, 70 F. 376 [appeal dism 76 
F.. 465, 22 C.C.A. 276, and aff 85 F. 
231, 29 C.CcA. 245]. 


45. Hall v. Holstrom, 289 P. 668, 
106 Cal.App. 563. 


46. Hall v. Holstrom, supra. 


47. In re Anti-Cori-Zine Chemical 
Co., 84 App.D.C. 191. 


[a] Object of trade-mark is two- 
fold: (1) “First to protect the party 
using it from competition with in- 
ferior articles; and second to protect 
the public from imposition.” Shaw 
Stocking Co. v. Mack, 12 F. 707, 710, 
21 Bilatchf. 1. (2) “It serves a two 
fold purpose,—to protect the owner 
from unfair competition, and the pub- 
lic from being deceived.” Peter 
Schoenhofen Brewing Co. v. Maltine 
Co., 30 App.D.C. 340, 348. 


48. Private or public wrong as 
basis for protection against unfair 
competition see infra § 24. 


49. Coca-Cola Co. v. J. G. Butler 
& Sons, 229 F. 224; Boardman v. 
Meriden Britannia Co., 35 Conn. 402, 
413, 414, 95 Am.D. 270. 4 


50. U.S.—Elgin Nat. Watch Co. v. 
Illinois Watch Case Co.,,21 S.Ct. 270, 
179 U.S. 665, 676, 45 L.Ed. 365; Law- 
rence Mfg. Co. v. Tennessee Mfg. Co., 
11.S.Ct. 396, 138 U.S. 5387, 557, 34 Ld. 
997; McLean v. Fleming, 96 U.S. 245, 
24 L.Ed. 828; Burke v. Bishop, 175 F. 
167; Enoch Morgan’s Sons Co. v. 
Ward, 152 F.. 690, 81 C.C.A. 616, 12 L. 
R.A.N.S. 729; Indépendent Baking 
Powder Co. v. Boorman, 130 F. 726; 
Bass v. Feigenspan, 96 F. 206; Denni- 
son Mfg. Co. v. Thomas Mfg. Co., 94 
F. 651; Vitascope Co. v. U. S. Phono- 
graph Co., 83 F. 30; Royal Baking 
Powder Co, v. Raymond, 70 F. 376, 
380 [dism 76 F. 465, 22 C.C.A. 276, 
and aff 85 F. 231, 29 C.C.A. 245]; 
Blackwell v. Armistead, 3 F.Cas.No. 
1,474, 3 Hughes 168. See Kann vy. Dia- 
mond Steel Co., 89 F. 706, 32 C.C.A. 
324 (holding that every suit to re- 
strain the infringement of a trade- 
mark is founded on the fact that the 
action, or the proposed action, of de- 
fendant has deceived, or is calculated 


to deceive, ordinary purchasers buy- 
ing with usual care, so that they have 
purchased, or will probably purchase, 
the goods of defendant under the mis- 
taken belief that they are those of 
complainant, to the serious damage 
of the latter). 


Ala.—Epperson v. Bluthenthal, 42 
So. 8638, 149 Ala. 125, 13 Ann.Cas. 832. 


Iowa.—Sartor v. Schaden, 101 N.W. 
511, 125 Iowa 696. 


Ky.—Com. v. Kentucky Distilleries, 
etc., Co., 116 S.W. 766, 132 Ky. 521, 
136 Am.S.R. 186, 21 L.R.A.N.S. 30, 18 
Ann.Cas. 1156. 


La.—Handy v. Commander, 22 So. 
230, 49 La.Ann. 1119. ; 


Mass.—Weener v. Brayton, 25 N.E. 
46, 152 Mass. 101, 8 L.R.A. 640. 


Minn.—Cigar Makers’ Protective 
Union v. Conhaim, 41 N.W. 9438, 40 
a 243, 12 Am.S.R. 726, 3 L.R.A. 
125. 


N.Y.—Volger v. Force, 71 N.Y.S. 
209, 63 App.Div. 122, 124; Clark v. 
Clark, 25 Barb. 76; Corwin v. Daly, 
20 N.Y.Super. 222; Baldwin v. Von 
Micheroux, 5 Misc. 386, 25 N.Y.S. 857 
[aff 31 N.Y.S. 696, 83 Hun 43]. 


Ohio.—Reeder v. Brodt, 6 OhioS.&C. 
P. 248, 4 OhioN.P. 265. 


Pa.—Joseph Dixon Crucible Co. v. 
Guggenheim, 2 Brewst. 321. . 


Philippine.—Compania General de 
Tabacos de Filipinas v. Alhambra 
Cigar, etc., Mfg. Co., 33 Philippine 485. 


Eng.—Bradbury vy. Dickens, 27 
Beav. 58, 54 Reprint 21; Perry v. 
Truefitt, 6 Beav. 66, 49 Reprint 749; 
Hall v. Barrows, 4 DeG.J.&S. 150, 69 
Eng.Ch. 116, 46 Reprint 878 [aff 32 L. 
J.Ch..548]; Edelsten v. Edelsten, 1 De 
G.J.&S. 185, 66 Eng.Ch. 142, 46 Re- 
print 72; Leather Cloth Co. v. Ameri- 
can Leather Cloth Co., 1 Hem.&M. 271, 
71 Reprint 118 [rev on other grounds 
4 DeG.J.&S. 187, 69 Eng.Ch. 106, 46 
Reprint 868 (aff 11 H.L.Cas. 523, 11 
Reprint 1435)]; Millington v. Fox, 3 
Myl.&C. 338, 14 Eng.Ch. 338, 40 Re- 
print 956. But see Singer Mfg. Co. v. 
Loog, 18 Ch.D. 412 [rev on other 
grounds 8 App.Cas. 15]; Collins Co. 
v. Brown, 3 Jur.N.S. 929, 3 Kay&J. 
423, 69 Reprint 1174. 


Can.—Reg. v. Van Dulken, 2 Can. 
Exch. 304. 


“The jurisdiction to restrain the 
use of a trade mark rests upon the 
ground of plaintiff's property in it, 
and of the defendant’s unlawful use 
thereof.” Lawrence Mfg. Co. v. Ten- 
nessee Mfg. Co., 11 8.Ct. 396, 401, 138 
U.S, 531, 34 L.Ed. 997. 


“Trademarks are protected, not ex- 
clusively on the ground of fraud, but 
also on the ground of .property.” 
Skinner v. Oakes, 10 Mo.App. 45, 55. 


—_— 


use of trade-marks.51 


51. Ala.—Epperson v. Bluthenthal, 
ge 868, 149 Ala. 125, 13 Ann.Cas. 


D.C.—Peter Schoenhofen Brewing 
Co. v. Maltine Co., 30 App.D.C. 340. 


Ill—Hopkins Amusement Ca. v. 
Frohman, 103 I1l.App. 613 [aff 67 N. 
B.. 391, 202 Ill. .541]. 


Me.—W. R. Lynn Shoe Co. v. Au- 
burn-Lynn Shoe Co., 62 A. 499, 100 
Me. 461, 4 L.R.A.N.S. 960. 


Mo.—Gaines v. E. Whyte Grocery, 
etc., Co., 81 S.W. 648, 107 Mo.App. 507; 
Skinner v. Oakes, 10 Mo.App. 45. 


N.Y.—Prince Mfg. Co. v. Prince’s 
Metallic Paint Co., 31 N.E. 990, 135 
N.Y. 24, 17-L.R.A. 129; Matsell v. 
Flanagan, 2 Abb.N.S. 459. 


Wis.—Avenarius v. Kornely, 121 N. 
W. 336, 139 Wis. 247. 


[a] “Actions to restrain the in- 
fringement of trade-marks are based 
upon the doctrine that the law will 
not allow one person to sell his goods 
as and for the goods of another, and 
this is to prevent not alone fraud up- 
on private rights, but as well upon 
the public.” Avenarius v. Kornely, 
121 N.W. 336, 842, 139 Wis. 247. 


[b] Protection of public.—“The 
enforcement of the doctrine that 
trade-marks shall not be simulated 
does not depend entirely on the al- 
leged invasion of individual rights, 
but as well upon the broad principle 
that the public are entitled to protec- 
tion from the use of previously ap- 
propriated names: or symbols in such 
@ manner as may deceive them by in- 
ducing or leading to the purchase of 
one thing for another.” Hopkins 
Amusement Co. v. Frohman, 103 Iil. 
App. 613, 617 [aff 67 N.E. 391, 202 111. 
541] [quot Matsell v. Flanagan, 2 
Abb.N.S. (N.Y.) 459, 461]. 


52. Schneider v. Williams, 14 A. 
812, 44 N.J.Eq. 391; Leather Cloth Co. 
v. American Leather Cloth Co., 4 De 
G.J.&S. 137, 69 Eng.Ch. 106, 46 Re- 
print 868 [aff 11 H.L.Cas. 523, 11 Re- 
print 1435]. 

[a] Imposition on public-—‘“Im- 
position on the public, occasioned by 
one man selling his goods as the 
goods of another, cannot be the 
ground of private action or suit. 
. . . Imposition on the public, be- 
comes the test of the property in the 
trade mark having been invaded and 
injured, and not the ground on which 
the Court rests its jurisdiction.’ 
Leather Cloth Co. v. American Leath- 
er Cloth Co., 4 DeG.J.&S. 137, 141, 69 
Eng.Ch. 106, 46 Reprint 868 [aff 11 H. 
L.Cas. 523, 11 Reprint 1435]. 

Protection of public as basis for 
remedy for unfair competition see in- 
fra § 24. 

53. Wick Chemical Co. v. Vick 
Medicine Co., 8 F.(2d) 49 [aff 11 F. 
(2d) 33]. 

Same principle in unfair competi- 
tion see infra § 23. 

54. Candee v. Deere, 54 Ill. 439, 5 
Am.R. 125. 


The latter basis, however, 
has been held to be hardly a sound reason for af- 
fording a private remedy.®? The fundamental prin- 
ciple is that nobody has any right to represent his 
goods as the goods of somebody else,®* and, when 
a trade-mark is violated, the essence of the wrong 
done consists in the sale of the goods of one manu- 
facturer as and for the goods of another.°4 The basis 
of trade-mark rights is the good will of a business, 
which the mark serves to identify to the purchas- 
ing public.5> Good will is property,5® and in mod- 


AND UNFAIR COMPETITION 


name.°? 


good will.58 
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ern commercial life it is frequently built on, a trade- 
And so, the unauthorized use or imitation 
of another’s trade-mark being a means of appropriat- 
ing the benefit of the latter’s good will, the real 
basis of the remedy for infringement is the pro- 
tection of one’s property rights in his business and 
Thus, where a product has been adver- 
tised and marketed under a trade-name to such 
an extent that the public mind has been brought 
to the point of associating it with its manufacturer 
or producer, such manufacturer or producer has es- 


55. Joseph Schlitz Brewing Co. v.{| American West Indies Trading Co., 
Houston Ice & Brewing Co., 241 F.| 75 N.Y.S. 964, 71 App.Div. 320 [dism 


817, 154 C.C.A. 519 [cert gr 38 S.Ct. 
316, 246 U.S. 659, 62 L.Ed. 926, and 
oy S.Ct. 401, 250 U.S. 28, 63 L.Ed. 


[a] Apart from such good will, a 
trade-mark has no recognized value, 
and is not the subject of legal appro- 
priation. Joseph Schlitz Brewing Co. 
v. Houston Ice & Brewing Co., 241 F. 
817, 154 C.C.A. 519 [cert gr 38 S.Ct. 
316, 246 U.S. 659, 62 L.Ed. 926, and 
ete S.Ct. 401, 250 U.S. 28, 68 L.Ed. 


56. See Good Will § 2. 


57. American Agr. Chemical Co. v. 
Moore, 17 F.(2d) 196. 


58. U.S.—Amoskeag Mfg. Co. v. 
Trainer, 101 U.S. 51, 25 L.Ed. 998; 
McLean v. Fleming, 96 U.S. 245, 24 
L.Ed. 828; Mulhens & Kropff v. Ferd 
Muelhens, Inc., 38 F.(2d) 287 [rev on 
other grounds 43 F.(2d) 937, motion 
den 48 F.(2d) 206, and Cert den 51 
S.Ct. 84, 282 U-S..881; 75 L.bd. 777); 
Joseph Schlitz Brewing Co. v. Hous- 
ton Ice & Brewing Co., 241 F. 817, 154 
C.C.A. 519 [cert gr 38 S.Ct.-316, 246 
U.S. 659, 62 L.Ed. 926, and aff 39 S.Ct. 
401, 250 U.S. 28, 638 L.Ed. 822]; Moxie 
Nerve Food Co. v. Modox, 152 F. 493; 
Van Hoboken v. Mohns, 112 F. 528; 
Kann y. Diamond Steel Co., 89 F. 706, 
32 C.C.A. 324; Royal Baking Powder 
Co. v. Raymond, 70 F. 376 [dism 76 F. 
465, 22 C.C.A. 276, and aff 85 F. 231, 
29 C.C.A. 245]; Cleveland Stone Co, v. 
Wallace, 52 KF. 431; lLeidersdorf v. 
Flint, 15 F.Cas.No. 8,219, 8 Biss. 327, 
18 Alb.L.J. 382, 429, 7 N.Y.Wkly.Dig. 
360; Manhattan Medicine Co. v. 
Wood, 16 F.Cas.No. 9,026, 4 Cliff. 461 
[aff 2 S.Ct. 436, 108 U.S. 218, 27 L.Ed. 
706]; Walton. v. Crowley, 29 F.Cas. 
No. 17,133, 3 Blatchf. 440; Washing- 
ton Medalion Pen Co. vy. Esterbrook, 
29 F.Cas.No. 17,246a. 


Ala.—J. W. Epperson & Co. v. Blu- 
thenthal, 42 So. 863, 149 Ala. 125, 13 
Ann.Cas. 832. 


Ga.—Larrabee v. Lewis, 67 Ga. 561, 
44 Am.R. 735. 


La.—Handy v. Commander, 22 So. 
230, 49 La.Ann. 1119; Paducah Dis- 
tilleries Co. v. Crescent Mfg. Co., 6 
La.A. (Orleans) 151. 


Mass.—George G. Fox Co. v. Glynn, 
78 N.E. 89, 191 Mass. 344, 114 Am.S.R. 
619, 9 L.R.A.N.S. 1096; Holbrook v. 
Nesbitt, 39 N.E. 794, 163 Mass. 120; 
Weener v. Brayton, 25 N.E. 46, 152 
Mass. 101, 8 L.R.A. 640. 


Mo.—Gaines vy. E. Whyte Grocery, 
etc., Co., 81 S.W. 648, 107 Mo.App. 507. 

N.J.—Schneider v. Williams, 14 A. 
812, 44 N.J.Eq. 391. 


N.Y.—Prinee Mfg. Co. v. Prince’s 
Metallic Paint Co., 31 N.E. 990, 135 


NOY ete nit A bos. Munro). 
| Tousey, 29 N.E. 9, 129 N.Y. 38, 14 
| T.BLA. 2455)! Glen, etc., Mfg. Co. .v: 


Hall, 61 N.Y. 226, 19 Am.R. 278 [rev 
6 Lans. 158]; Burnett v. Phalon, 1 
Abb.Dec. 267, 3 Keyes 594, 3 Transcr. 
A, 167, 5 Abb.Pr.N.S. 212; Falk v. 


64 N.E. 1120, 171 N.Y. 679, and aff 73 
N.Y.S. 547, 36 Misc. 376]; Godillot 
v. Hazard, 44 N.Y.Super. 427 [aff 81 
N.Y. 263]; Amoskeag Mfg. Co. v. 
'Spear, 4 N.Y.Super. 599, 7 N.Y.Leg. 
Obs. 301; Partridge v. Menck, 2 
Sandf.Ch. 622 [aff 5 N.Y.Leg.Obs. 94, 
2 Barb.Ch. 101, 47 Am.D. 281 (aff 
How.App.Cas. 547, 3 Den. 610)]; 
Royal Baking Powder Co. v. Jenkins, 
Price & S. T. M. Cas. 309. 


Pa.—Laughman’s Appeal, 18 A. 415, 
128 Pa. 1, 5 L.R.A. 599. 


Sam Ac v. Walker, 10 Ch.D. 


[a] -fhus one who has adopted a 
trade-mark to identify his product, 
and who has by his skill and labor 
created a valuable market therefor, 
and who has induced public confi- 
dence in the superior quality of his 
goods, is entitled, so long as he deals 
honestly with the public, to be pro- 
tected against those who, without 
right, attempt to appropriate his 
trade-mark and apply it to other 
goods of the same class. Epperson v. 
Bluthenthal, 42 So. 863, 149 Ala. 125, 
13. Ann.Cas. 832. 


[b] “The court proceeds upon the 
ground, that the complainant has a 
valuable interest in the good will of 
his trade or business, and that havy- 
ing appropriated to himself a par- 
ticular label or sign or trade mark, 
indicating that the article is manu- 
factured or sold by him or by his au- 
thority, or that he carries on his busi- 
ness at a particular place, he is en- 
titled to protection against any other 
person who pirates upon the good 
will of his customers or of the pa- 
trons of his trade or business, by 
sailing under his flag without his 
authority or consent.” Leidersdorf v. 
Flint, 15 F.Cas.No. 8,219, 8 Biss. 327, 
331, 18 Alb.L.J. 382, 429, 7 N.Y.Wkly. 
Dig. 360. 


[c] “fhe purpose of the law in 
the protection of trade-mark rights 
is to conserve the good-will of the 
owner’s business, indicated by the 
use of the mark, rather than to pro- 
tect the purchasing public against 
the imposition of buying goods be- 
lieved to be of an origin different 
from their actual origin.” Joseph 
Schlitz Brewing Co. v. Houston Ice 
& Brewing Co., 241 F. 817, 820, 154 
C:C.A. 519 [cert gr 38 S.Ct. 316, 246 
U.S. 659, 62 L.Ed. 926, and aff 39 S. 
Ct. 401, 250 U.S. 28, 63 L.Ed. 822]. 


[dad] Good will which is protected. 
—Where a trade-mark indicates an 
article manufactured in accordance 
with a secret recipe, the good will es- 
tablished thereunder and entitled to 
protection is ordinarily that of a 
rightful manufacture and sale of 
articles made pursuant to, and with 
knowledge of, the secret recipe. Mul- 
hens & Kropff v. Ferd Muelhens, Inc., 
38 F.(2d) 287 [rev on other grounds 
43 F.(2da) 937, motion den 48 F.¢(2d) 
206 and cert den 51S, Ct. 84, 282 U.S. 
881, 75 L.Ed. 777]. 
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tablished a good will in the featured word or trade- 
name which the court will protect.°® 


[§ 6] 6. Goods Subject to Trade-Mark. Strictly 
speaking, trade-marks are applicable only to articles 
of traffic, that is, such articles as are bought and 
Sometimes the term is loose- 
ly applied to names and marks used in a business, 
but not in connection with articles of traffi 
use of the term is inaccurate and probably means no 
more than that such names and marks will be pro- 
tected under the doctrine of unfair competition.®? 
A valid technical trade-mark may be acquired for 
use in connection with any lawful vendible com- 
modity,®? and it is immaterial whether such article 
be natural or artificial, so long as it is the subject 
of barter and sale in the market.** | 


Literary property in a book cannot be protected 


sold in the market.°° 


59. Foster Bros. Mfg. Co. v. Ideal 
Bedding Co. of Rochester, 244 N.Y.S. 
657, 138 Misc. 34. 


60. I1l.—yYellow Cab Co. v. Ensler, 
214 Ill.App. 607. 


Mass.—Weener v. Brayton, 25 N.E. 
46, 152 Mass. 101, 8 L.R.A. 640. 


Mo.—Grocers’ Journal Co. v. Mid- 
land Pub. Co., 105 S.W. 310, 127 Mo. 
App. 356. 


N.Y.—Ball v. Broadway Bazaar, 87 
N.E. 674, 194 N.Y. 429; Koehler v. 
Sanders, 25 N.E. 235, 122 N.Y. 65, 9 
L.R.A. 576. 


Eng.—Leather Cloth Co. v. Ameri- 
ean Leather Cloth Co., 11 H.L.Cas. 
523, 11 Reprint 1435; McAndrew v. 
Bassett, 4 DeG.J.&S. 380, 69 Eng.Ch. 
293, 46 Reprint 965. 


[a] Trade-mark held not applica- 
bie to a taxicab service corporation. 
Yellow Cab Co, v. Ensler, 214 Ill.App. 
607. 


61. Atlas Assur. Co. v. Atlas Ins. 
Co., 112 N.W. 2382, 114 N.W. 609, 138 
Iowa 228, 128 Am.S.R. 189, 15 L.R.A. 
N.S. 625. 


[a] hus an insurance company, 
although not engaged in the manu- 
facture of articles of commerce, is 
nevertheless entitled to protection in 
its use of a trade-mark or trade- 
name. Atlas Assur. Co. v. Atlas Ins. 
Co., 112 N.W. 232, 114 N.W. 609, 138 
Iowa 228, 128 Am.S.R. 189, 15 L.R.A. 
N.S. 625 (but this ruling was unnec- 
essary, aS protection could have been, 
and was in part, granted on the 
ground of unfair competition). 


62. See infra §§ 100-136. 
63. See cases infra this note. 


[a] Property held proper to trade- 
mark: (1) Bread. George 'G. Fox Co, 
v. Glynn, 78 N.E. 89, 191 Mass. 344, 
114 Am.S.R. 619, 9 L.R.A.N.S. 1096. 
(2) Cartoons used in syndicated com- 
ic strips. Fisher v. Star Co., 160 N. 
Y.S. 693; Wheeler Syndicate v. Star 
Coy el60 IN. Yess 16904 1p star, COmn Vv. 
Wheeler Syndicate, 160 N.Y.S. 689. 
(3) Newspapers. Grocers’ Journal 
Co. v. Midland Pub. Co., 105 S.W. 310, 
127 Mo.App. 356. (4) Newspaper 
comic supplement. New York Herald 
Co. v. Star Co., 146 F. 204 [aff 146 
¥F. 1023, 76 C.C.A. 678]. (5) Patented 
articles. Udell-Predock Mfg. Co. v. 
Udell Works, 32 App.D.C. 282; Wa- 
terman v. Shipman, 29 N.E. 111, 130 
N.Y. 301; Nathan Mfg. Co. v. Edna 
Smelting, etc., Co., 114 N.Y.S. 1033, 
130 App.Div. 512; Avenarius v. Korn- 
ely, W2 ANOW. 9336, 1389 “Wiss 247. 
Name of patented article as not con- 
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TRADE-MARKS, TRADE-NAMES, 


@,8t 


hi 
ee Service. 


by trade-mark.®® 


Reproductive article. 
protection of a trade-mark cannot be obtained for 
an organic article which, by the.law of its nature, 1s 
reproductive and derives its chief value from its 
innate vital powers independently of the care, man- 
agement, or ingenuity of man.*® 


eT en eee ae 


[§§ 5-7 


It has been held that the 


While service is not trade in articles of 
commerce and while trade-marks as such must actu- 
ally be put on articles of commerce, or their con- 
tainers, a trade-mark may cover not only the physi- 


eal article ‘sald, real] 
render further service in connection with it.§? 


[§ 7] 7. Number of Trade-Marks Which May Be 


but also the incorporeal right to 


Acquired. More than one trade-mark may be ac- 


stituting valid trade-mark for such 
article see infra § 67. (6) Patent 
medicines. Dr. Peter H. Fahrney, 


etc., Co. v. Ruminer, 153 F. 735, 82 
C.c.A. 621; Filkins v. Blackman, 9 
F.Cas.No. 4,786, 13 Blatchf. 440; 


Warner v. Roehr, 29 F.Cas.No. 17,- 


189a; Spieker v. Lash, 36 P. 362, 102 
Cal. 88; Schmidt v. Brieg, 35 P. 623, 
100 Cal. 672, 22 L.R.A. 790; Roster 


v. Blood Balm Co., 3 S.E. 284, 77 Ga. 
216; World’s Dispensary Medical As- 
soc. v. Pierce, 122 N.Y.S. 818, 138 
App.Div. 401 [mod on other grounds 
96 N.E. 738, 203 N.Y. 419]; Gessler 
v. Grieb, 48 N.W. 1098, 80 Wis. 21, 27 
Am.S.R. 20; Theo. Noel Co. v. Vite 
Ore Co., 17 Man. 87; Davis v. Ken- 
nedy, 13 Grant Ch. (Ont.) 523. (7) 
Whisky. People v. Luhrs, 89 N.E. 
171, 195 N.Y. 377, 25 L.R.A.N.S. 473. 


[b] Statutory provisions.—The 
Trade-Mark Act [Comp. St. § 9485 
et seq] includes all products alike, 
without differentiation between a del- 
icate product, like a perfume, and any 
other substance. Coty, Inc. v. Pres- 
tonettes, Inc., 3 F.(2d) 984. 


Effect of misrepresentation of in- 
gredients and of curative qualities of 
preparation see infra § 48. : 


Wame of secret and proprietary 
preparation as valid trade-mark see 
infra § 72. : 


64 Parkland Hills Blue Lick Wa- 
ter Co. v. Hawkins, 26 S.W. 389, 95 
Ky. 502, 16 Ky.L. 210, 44 Am.S.R. 254; 
Congress, etc, Spring Co. v. High 
Rock Congress Spring Co., 45 N.Y. 
291, 6 Am.R. 82, 10 Abb.Pr.N.S. 348; 
Raven. v. Glenn, 42 Wis. 118, 24 Am. 


[a] Spring water which possesses 
medicinal qualities is property in 
connection with which a trade-mark 
may be acquired. Parkland Hills 
Blue Lick Water Co. v. Hawkins, 26 
S.W. 389, 95 Ky. 502, 16 Ky.L. 210, 44 
Am.S.R. 254; Congress, etc., Spring 
Co. v. High Rock Congress Spring 
Co., 45 N.Y. 291, 6 Am.R. 82, 10 Abb. 
Pr.N.S. 348 [rev 57 Barb. 526]; Dun- 
par v. Glenn, 42 Wis. 118, 24 Am.R. 


65. Atlas Mfg. Co. v. Street & 
Smith, 204 F. 398, 122 C.C.A. 568, 47 
L.R.A.N.S. 1002 [appeal dism 34 8S. 
Ct. 738, 231 U.S. 348, 58 L.Ed. 262]. 


“Literary property” see Copyright 
and Literary Property § 3. 


Protection of literary property by 
copyright see Copyright and Literary 
Property 13 C.J. p 986. 


[a] Detective stories.—The law of 
neither trade-marks nor trade-names 


quired for the same goods.® 


So there may be dif- 


ean’ afford protection to detective 
stories, as such, whether published 
or not, and much less where neither 
title nor composition is pirated, and 
but a single common character is us- 
ed by the alleged infringer. Atlas 
Mfg. Co. v. Street & Smith, 204 F. 398, 
122 C.C.A. 568, 47 L.R.A.N.S. 1002 
[appeal dism 34 S.Ct. 73, 231 U.S. 348, 
58 L.Ed. 262]. 


66.) Hoy. Ww. J. 8.5 Lovett. Commun 
BW. 173,°17 -C.CxA.. 6527 31 Waar ALS aa 
rat ced v. Albaugh, 27 OhioCir.Ct. 


Ta] Name of variety of grapes 
cannot be exclusively appropriated 
as a trade-mark, which is in full ac- 
cord with sound principle. Hoyt v. 
KT? Levett.Co., 71 B13, 90 Cis 
652, 31 L.R.A. 44. 


67. Searchlight Gas Co. v. Prest- 
O-Lite Co., 215 F. 692, 131 C.C.A. 626. 


Limitation of trade-mark to arti- 
me of traffic see supra text and note 


[a] Dustration. — Trade-mark 
held to cover right to refill with acet- 
ylene gas a steel container having 
the name ‘Prest-O-Lite’ stamped 
thereon. Searchlight Gas Co. v. 
Prest-O-Lite Co., 215 F. 692, 131 C. 
C.A. 626. 


68. Smith & Wesson vy. Galef, 292 
F. 314; United Lace & Braid Mfg. 
Co. v. Barthels Mfg. Co., 221 F. 456; 
Loonen v. Deitsch, 189 F. 487; Lay- 
ton Pure Food Co. v. Church & 
Dwight Co., 182 F. 24, 104 C.C.A. 464; 
Capewell Horse Nail Co. v. Mooney, 
167 FB. 575 [aff 172 BS 826, 97 GiC.AY 
248]; Enoch Morgan’s Sons Co. v. 
Ward, 152 F. 690, 81 C.C.A. 616, 12 
L.R.A.N.S. 729; International Cheese 
Co. v. Phenix Cheese Co., 103 N.Y.S. 
362, 118 App.Div. 499. But see Al- 
bany Perforated Wrapping-Paper Co. 
v. John, Hoberg Co., 102 FE. 157 [aff 


; 


109 FE. 589, 48 C.C.A. 559] (holding 


that a manufacturer of a single arti- 
cle would not be protected in the ex- 
clusive use of a large number of dif- 
ferent names which tend to produce 
confusion rather than certainty as to 
origin» 

Same trade-mark applicable to dif- 
ferent classes of goods see infra § 10. 


[a] Illustration. — Where com- 
plainant, a manufacturer of tooth- 
brushes, used as trade-marks on the 
back a_ star-inclosed “LL” and the 
word ‘‘Comilo,” and thereafter placed 
on the front of the handle a red cross 
and the legend “Red Cross Brush,” 
and the latter mark was shown to 
have been accepted by the publie as 


et seen en See 
Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 7-8] 
ferent trade-marks used on different grades of the 
same product provided they are so used as to in- 


dicate origin as well as grade;®® and a trade-mark 
may be applied to but one grade of a manufactured 


NAS | aA Dated \ (okra te mew 


SS ee 
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product.7° 


[§ 8] 8. Extent of Right—a. Exclusiveness. Gen- 
erally speaking, the owner of a trade-mark has a 
The trade-mark is in 
its very nature an exclusive right, for if several per- 
sons were entitled to use it, it would not indicate 


right to its exclusive use."! 


indicating brushes made by com- 
plainant, it was no objection to com- 
plainant’s use thereof that he had 
previously adopted and still used the 
marks on the _ back. Loonen  v. 
Deitsch, 189 F. 487. 


69. American Chain Co. v. 
Chain Works, 252 N.Y.S. 860, 
Misc. .303. 


70. Richard Hellmann, Inc. v. Oak- 
ford & Fahnestock, 54 F.(2d) 423; 
Armour & Co. v. Louisville Provision 
Co., 283 F. 42 [aff 275 F. 92, and cert 
den 43 S.Ct. 164, 260 U.S. 744, 67 L. 
Ed. 492]; Dixie Cotton Felt Mattress 
Co. v. Stearns & Foster Co., 185 F. 
431, 107 C.C.A. 501; Williams Evan- 
geline Confection Co. v. U. R. S. Can- 
dy Stores, 294 F. 999, 54 App.D.C. 68. 


[a] Thus (1) a manufacturer of a 
class of goods of different grades 
may use different trade-names, each 
of which indicates origin and owner- 
ship, and at the same time a partic- 
ular grade of his goods. Dixie Cot- 
ton Felt Mattress Co. v. Stearns & 
moster: (Coie 185 oR 43h 107% FCA. 
501. (2) Where a third party had 
placed thousands of cartons of candy 
bearing the mark “Evangeline” in in- 
terstate commerce, and retailers had 
ordered the candy by that name, the 
mark indicated the origin of the can- 
dy, and was used as a trade-mark, 
and not a grade mark. Williams 
Evangeline Confection Co. v. U. R. S. 
any Stores, 294 F. 999, 54 App.D.C. 
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[b] Rule applied.—That applicant 
used the mark “Blue Ribbon” only on 
its highest grade of goods did not 
preclude its constituting trade-mark 
use and denoting origin. Richard 
Hellmann, Inc., v. Oakford & Fahn- 
estock, 54 F.(2d) 423. 


71, Jonn Tt. .Dyer. Quarry (Co, iv. 
Schuylkill Stone Co., 185 F. 557; Hall 
v. Holstrom, 289 P. 668, 106 Cal.App. 
563; \Corkran, -Hill- °& (Co: .v., A.oH. 
Kuhlemann Co., 111 A. 471, 136 Md. 
BZD: 


[a] TWlustration.—Where plaintiff 
or its predecessor designed, adopted, 
and used the “Orange Brand” trade- 
mark in the sale by it of oleomarga- 
rine, it acquired exclusive right to its 
use for such purpose, and has such 
right, in the absence of abandonment 
or acquiescence in use by defendant. 
Corkran, Hill & Co. v. A. H. Kuhle- 
mann Co., 111 A. 471, 136 Md. 525. 


[b] “Possession of a trade-mark, 
design or sign entitles the owner 
thereof to its use to the exclusion of 
others.” Hall v. Holstrom, 289 P. 
668, 671, 106 Cal. App. 563. 


72. U.S.—Columbia Mill Co. v. Al- 
corn, 14 S.Ct. 151, 150 U.S. 460, 37 
L.Ed. 1144; Amoskeag Mfg. Co. v. 
Trainer, 101 U.S. 51, 25 L.Ed. 993; 
McLean v. Fleming, 96 U.S. 245, 24 
L.Ed. 828; Delaware, etc., Canal Co. 
v. Clark, 13 Wall. 311, 20 L.Ed. 581; 
Enoch Morgan’s Sons Co. v. Ward, 
152 F. 690, 81 C.C.A. 616, 12_L.R.A. 
N.S. 729; Ohio Baking Co. v. Nation- 
al Biscuit Co., 127 F. 116, 62 C.C.A. 
116 [cert den 25 S.Ct. 788, 195 U.S. 
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the source of the goods to which it is attached.7? 
It has been said that it gives the owner thereof 
something in the nature of a monopoly, a monopoly 
not in the article sold under the trade-mark, but 


a monopoly of that article as sold under the trade- 


630, 49 L.Ed. 352, and aff 127 F. 160]; 
Manhattan Medicine Co. v. Wood, 16 
I.Cas.No. 9,026, 4 Cliff. 461, 14 Off. 
Gaz. 519 [aff 2 S.Ct. 436, 108 U.S. 218, 
27 L.Ed. 706]; Osgood v. Allen, 18 F. 
Cas.No. 10,603, Holmes 185, 3 Off. 
Gaz. 124; Walton v. Crowley; 29 F. 
Cas.No. 17,133, 3 Blatchf. 440. 


Any rmek S. v. Duell, 17 App.D.C. 


Iowa.—Sartor v. Schaden, 101 N.W. 
511, 125 Iowa 696. 


La.—Handy v. Commander, 22 So. 
230, 49 La.Ann. 1119; Insurance Oil 
Tank Co. v. Scott, 38 La.Ann. 946, 39 
Am.R. 286. 


Mass.—George G. Fox Co. v. Glynn, 
78 N.E. 89, 191 Mass. 344, 114 Am.S. 
R. 619, 9 L.R.A.N.S. 1096. 


Minn.—Cigar Makers’ Protective 
Union v. Conhaim, 41 N.W. 943, 40 
as 243, 12 Am.S.R. 726, 3 L.R.A. 

oO. ‘ 


N.J.—National Grocery Co. v. Na- 
tional Stores Corp., 123 A. 740, 95 N. 
oon 588 [Laff 127 A. 925, 97 N.J.Eq. 


N.Y.—Ball v. Broadway Bazaar, 87 
N.E. 674, 194 N.Y. 429; Barrett Chem- 
ical Co. v. Stern, 68 N.E. 65, 176 N.Y. 
27,13 N.Y.Ann.Cas. 430; Hier v. Abra- 
hams, 82 N.Y. 519, 37 Am.R. 589; 
Burnett v. Phalon, 1 Abb.Dec. 267, 3 
Keyes 594, 3 Transcr.A. 167, 5 Abb.Pr. 
N.S. 212; American Grocer Pub. As- 
soc. v. Grocer Pub. Co., 25 Hun 398; 
Amoskeag Mfg. Co. v. Spear, 4 N.Y. 
Super. 599, 7 N.Y.Leg.Obs. 301; Par- 
sons Trading Co. v. Hoffman, 177 N. 
Y.S. 713, 107 Misc. 536; Dr. Dadirrian, 
etc., Co. v. Hauenstein, 37 Misc. 23, 74 
N.Y.S. 709 [aff 17 N.Y¥.S. 1125, 74 App. 
Div. 630 (aff 67 N.E. 1081, 175 N.Y. 
522)]. But see Clinton Metallic 
Paint Co. v. New York Metallic, Paint 
Co., 50 N.Y.S. 437, 23 Misc. 66 (where 
it was held that. a trade-mark may, 
but need not, be wholly exclusive). 


Philippine.—Inchausti v. Song Fo, 
21 Philippine 278. 


R.I,.—Cady v. Schultz, 32 A. 915, 19 
eye 193, 61 Am.S.R. 768, 29 L.R.A. 
524. 


Eng.—Singer Mfg. Co. v. Wilson, 2 
Ch.D. 434 [rev .on other grounds 3 
App.Cas. 376]; Hirst v. Denham, L. 
R. 514. Eq. 542; Singer Mfg. Co. v. 
Kimball, 10 Se.L.Rep. 173. 


Can.—J. P. Bush Mfg. Co. v. Han- 


son, 2 Can.Exch. 557. 


But see Pratt’s Appeal, 11 A. 878, 
117 Pa. 401, 2 Am.S.R. 676 (holding 
that, where the four children of the 
deceased owner of a trade-mark made 
an amicable agreement whereby each 
should use the trade-mark by placing 
his own name thereon in place of his 
father’s as previously used, the use 
of such trade-mark by the several 
members of the family did not de- 
stroy its distinctive features and 
leave it open to public use). 


“A trade-mark simpliciter must 
be good against all infringements or 
against none.’’ Oakland Chemical Co. 


mark,’* which monopoly is as complete, so far as 
it goes, as the monopoly created by a patent,7* and 
which neither the Sherman Act nor any other act 
of congress forbids.™® 
trade-mark may not be used by others either alone 
or in connection with other matter,7® or in other 


Being an exclusive right, a 


v. Bookman, 22 F.(2d) 930, 932. 


[a] Designation of maker.—“One 
way of designating articles of manu- 
facture as coming from a particular 
maker is by a trade-mark. This, to 
be an effectual protection to one who 
has adopted and used it, must be 
something to which the user may 
have an exclusive right. It there- 
fore cannot be anything to the use of 
which, for a similar purpose, others 
may also have a right. The courts 
will not recognize trademarks which 
are not chosen in such a way as not 
to conflict with the rights of others 
to use common names and things, like 
the names of persons and places, and 
of colors and forms with which all 
are familiar.’’ George G. Fox Co. v. 
Glynn, 78 N.E. 89, 191 Mass. 344, 349, 
114 Am.S.R. 619,°9 L.R.A.N.S. 1096. 


[b] “®rade-marks are an entirety, 
and are incapable of exclusive use at 
different places by more than one in- 
dependent proprietor for the reason 
that the party seeking redress, in or- 
der to establish an exclusive right to 
the trade-mark, must show that he 
had an exclusive right in the com- 
modity to which it is attached.” Man- 
hattan Medicine Co. v. Wood, 16 F. 
Cas.No. 9,026, 4 Cliff. 461, 14 Off.Gaz. 
519: faff 2-S:Ct. 436; 108. UcS 3208) 27 
L.Ed. 706]. 


[ec] Exclusive as against all the 
world.—“‘The owner of a trademark 
proper has an exclusive right good 
‘as against all the world’ to its use in 
connection with articles for which it 
was appropriated and to which it has 
been applied.” John T. Dyer Quarry 
Co. v. Schuylkill Stone Co., 185 F. 557, 
567 [dist Newman v. Alvord, 51 N.Y. 
189, 195, 10 Am.R. 588, where it was 
said that ‘‘it is sometimes said, in the 
cases to which our attention has been 
called, that the claimant of a trade- 
mark must have the exclusive right 
to it. This form of expression, I ap- 
prehend, is not strictly accurate. The 
right must be exclusive as against 
the defendant,’’ on the ground that 
the case was really one of unfair’ 
competition]. 


73. In re General Petroleum Cor- 
poration of California, 49 F.(2d) 966; 
Coca-Cola Co. v. Vivian Ice, Light & 
Water Co., 90 So. 755, 150 La. 445, 


[a] Not monopoly such as patent 
gives.—‘‘It does not give such a 
monopoly as does a patent, but it is a 
monopoly nevertheless, and one that 
cannot be taken away by any anti 
trust law.’’ Coca-Cola Co. v. Vivian 
Ice, Light & Water Co., 90 So. 755, 758, 
150 La. 445. 


Monopoly of goods see infra § 12. 


74, United Shoe Machinery Corpo- 
ration v. Compo Shoe Machinery Cor- 


poration, 56 F.(2d) 292; Le Blume 
Import Co. v. Coty, 293 F. 344, 349 
[aff 292° EF. 264]. 

75. Coca-Cola Co. v. J. G. Butler 


& Sons, 229 F. 224. 


76. Enoch Morgan’s Sons Co. v. 
Ward, 152 F. 690, 81 C.C.A. 616, 12 
L.R.A.N.S. 729. 
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forms, or in other colors.*® 


the law will protect.®* 


77. 
Co., 112 N.W. 232, 114 N.W. 609, 138 
Iowa 228, 128 Am.S.R. 189, 15 L.R.A. 
N.S. 625. 


78. In re La Société Anonyme des 
Verreries de L’Etoile, [1894] 2 Ch. 
26; Smith v. Fair, 14 Ont. 729. See 
also In re Worthington, 14 Ch.D. 8 
(holding registration of a trade-mark 
properly refused on the ground that, 
since under the law the owner could 
print his trade-mark in whatever 
color he desired, it would be possible 
to color it the same as that belonging 
to another person and thereby render 
them indistinguishable). 


79. United Drug Co. v. Theodore 
Rectanus Co., 39 S.Ct. 48, 248 U.S. 90, 
68 L.Ed. 141 [aff 226 F. 545 (rev 206 
BY A510) ds 


[a] “In truth a trademark confers 
no monopoly whatever in a proper 
sense.” United Drug Co. v. Theodore 
Rectanus Co., 39 S.Ct. 48, 51, 248 U.S. 
90, 98, 68 L.Ed. 141 [aff 226 F. 545 
(rev 206 F. 570)]. 


80. Prestonettes, Inc. v. Coty, 44 
S.Ct. 350, 264 U.S. 359, 68 L.Ed. 731 
Prev 285 F. 501]: 


81. Prestonettes, Inc. v. Coty, su- 
pra. 


' 82 Prestonettes, Inc. v. Coty, su- 
pra; Coty, Inc. v. Prestonettes, Inc., 
3 F.(2d) 984. 


83. Prestonettes, Inc. v. Coty, 44 S. 
Ct. 350, 264 U.S. 359, 68 L.Hd. 731 [rev 
285 F. 501]; Coty, Inc. v. Prestonet- 
tes, Inc., 3 F.(2d) 984. 


[a] TIllustration.—The use of an- 
other’s trade-mark_to designate the 
component parts of the product and 
the source from which they were de- 
rived is permissible. Prestonettes, 
Ine. v. Coty, 44 S.Ct. 350, 264 U.S. 359, 
68 L.Ed. 731 [rev 285 F. 501]; Coty, 
soe v. Prestonettes, Inc., 3 F.(2d) 
984. 


Right of person to advertise the 
use of a trade-marked article in his 
business see infra § 12. 


84. Dr. Jaeger’s Sanitary Woolen 
System Co. v. Le Boutillier, 24 N.Y. 
S. 890, 5 Mise. 78. 


85. See infra § 41. 

86. See infra § 14. 

87. See infra §§ 100-136. 
88. See infra §§ 73-99. 


89. United Drug Co. v. Theodore 
Rectanus Co., 39 S.Ct. 48, 248 U.S. 90, 
63 L.Ed. 141 [aff 226 F. 545 (rev 206 
F. 570)J; Lawrence-Williams Co. v. 
Societe Enfants Gombault Et Cie, 52 
F.(2d) 774 [cert den 52 S.Ct. 406, 285 
U.S. 549, 76 L.Ed. 940]; Storm Water- 
proofing Corporation v. L. Sonneborn 
Sons, 31 F.(2d) 992; Pulitzer Pub. Co. 


However, the owner 
of a trade-mark may not make a negative and mere- 
ly prohibitive use of it as a monopoly.*® 
a copyright,®° and does not confer a right to pro- 
hibit the use of the word or words,*! but only gives 
the right to prohibit the use of it so as to protect 
the owner’s good will against the sale of another 
product as his,®? so that, if the mark is used in such 
a way as to tell the truth, and not to deceive the 
public, it is permissible.** _ The owner of a trade- 
mark has a proprietary right to the mark, which 
A name or mark of such 
a nature that no one can acquire an exclusive right 
to its use cannot become a trade-mark,*® although 
‘it may become a trade-name,®* and the use of it 


TRADE-MARKS, TRADE-N AMES, 


redressed.8* 
It is not 


Atlas Assur. Co. v. Atlas Ins. | v. Houston Printing Co., 4 F.(2a) 924 


faff 11 F.(2d) 834 and cert den 47 S.Ct. 
91, 273 U.S. 694, 71 L.Ed. 844]; BPot- 
ter-Wrightington v. Ward Baking Co., 
288 F. 597 [aff 298 F. 398]; American 
Thermos Bottle Co. v. W. T. Grant 
Co., 279 F. 151 [aff 282 F. 426]; Ver- 
mont Maple Syrup Co. v. F. N. John- 
son Maple Syrup Co., 272 EF. 478; 
President Suspender Co, v. Macwil- 
liam, 238 F. 159, 151 C.C.A. 235 [aff 
233 F. 433, and cert den 37 S.Ct. 399, 
243 U.S. 636, 61 L.Ed. 941]; Gessler 
Ln Co., 193 N.W. 363, 182 Wis. 


[a] Unlike patent or copyright.— 
Trade-marks are not rights in gross, 
like a patent or a statutory copyright. 
Potter-Wrightington v. Ward Baking 
Co., 288 F. 597 [aff 298 F. 398]; Amer- 
ican Thermos Bottle Co. v. W. T. 
Grant Co., 279 F. 151 [aff 282 F. 426]. 


90. Detroit Creamery Co. v. Velvet 
Brand Ice Cream Co., 153 N.W. 664, 
187 Mich. 312. 


91. Avery v. Meikle, 81 Ky. 78, 4 
Ky.L. 759; Cigar Makers’ Protective 
Union v. Conhaim, 41 N.W. 943, 40 
Minn. 243, 12 Am.S.R. 726, 3 L.R.A. 
125; Seabrook v. Grimes, 68 A. 883, 
107 Md. 410, 126 Am.S.R. 400, 16 L.R. 
A.N.S..483; Joseph Dixon Crucible Co. 
v. Guggenheim, 2 Brewst. (Pa.) 321. 


92. U.S.—Kotabs, ‘Ine. v. Kotex 
Co., 50 F.(2d) 810, 812 [cert-den 52 S. 
Ct. 41, 284 U.S. 665, 76 L.Ed. 563]; 
Thomas G. Carroll, etc., Co. v. MclIl- 
vaine, °171 F. 125 [aff 1838 F. 22, 105 
C.C.A. 314]; Coffeen v. Brunton, 5 F. 
Cas.No. 2,946, 4 McLean 516; Osgood 
v. Allen, 18 F.Cas.No. 10,603, Holmes 
185, 3 Off.Gaz. 124, 


Mass.—Weener v. Brayton, 25 N.E. 
46, 152 Mass. 101, 8 L.R.A, 640. 


Mo.—Grocers’ Journal Co. v. Mid- 
land Pub. Co., 105 S.W. 310, 127 Mo. 
App. 356. 


N.Y.—Chas. S. Higgins Co. v. Hig- 
gins Soap Co., 39 N.E. 490, 144 N.Y. 
462, 43 Am.S.R. 769, 27 LAR.A. 42. 


Eng.—Lee v. Haley, L. R. 5 Ch. 155; 
Gout v. Aleploglu, 6 Beav. 69 note, 49 
Reprint 750; Collins Co. v. Brown, 8 
Kay&J. 423, 69 Reprint 1174; Collins 
Co. v. Cohen, 3 Kay&J. 428, 69 Reprint 
1177; Cotton v. Gillard, 44 L.J.Ch. 
90; Crawshay v. Thompson, 4 M.&G. 
357, 386, 43 BE.C.L. 189, 134 Reprint 
146 [quot with appr Coffeen v. Brun- 
ton, 5 F..Cas.No. 2,946, 4 McLean 516}. 


“The trade-mark merely dis- 
tinguishes and designates the busi- 
ness, and it is the business which is 
to be protected, not the trade-mark 
as a mere collocation of words or 
symbols.” Thomas G. Carroll & Son 
Co. v. McIlvaine & Baldwin, 171 BF. 
125, 129 [aff 183 F. 22, 105 C.C.A. 314]. 


[8§ 8 


to promote unfair competition may be prevented or 
Unauthorized use or imitation con- 
stitutes an infringement of the owner’s rights.** 


[§ 9] b. No Rights in Gross. A trade-mark is 
not a right in gross.*® It cannot exist as an extrinsi¢ 
thing,?® as a mere abstract right having no refer- 
ence to any particular property.°* 
exclusive ownership of names, devices, or marks 
which constitute a trade-mark apart from the use 
or application of them.°? 
lateral and appurtenant to the carrying on of a 
particular business,®? and cannot exist separate and 
apart from a business to which it points and of 
which it is an incident.°* 


There is no 


The trade-mark is col- 


Tt is inseparable from 


[a] Thus a trade-mark or name 
can be used only in connection with 
the sale of the article which has been 
sold under the trade-name or trade- 
mark to the extent necessary to es- 
tablish it as such. A. I. M. Percolat- 
ing Corporation vy. Ferrodine Chemi- 
ee Corporation, 124 S.H. 442, 139 Va. 
366. 


[b] “A trade-mark only confers 
on the person whose mark it is a 
right to say, ‘Do not imitate my mark 
in connection with goods like mine 
so that yours may be mistaken for 
mine.’ There is no exclusive right to 
the mark except in connection with 
such goods and to prevent deception 
or mistake.” Powell v. Birmingham 
ecees Brewery Co., [1896] 2 Ch. 54, 


Assignments in gross as void see 
infra § 214. 


93. Lawrence-Williams Co. v. So- 
ciete Enfants Gombault Ht Cie, 52 F. 
(2d) 774 [cert den 52 S.Ct. 406, 285 


U.S. 549, 76 L.Ed. 940]; Vermont 
Maple Syrup Co. v. F. N. Johnson 
Maple Syrup Co., 272 F. 478; Der- 


anaen v. Plate, 29 Cal. 292, 87 Am.D. 
70. 


94. Kotabs, Ine. v. Kotex Co., 50 
F.(2d) 810 [eert den 52 S.Ct. 41, 284. 
U.S. 665, 76 L.Ed. 563]; Storm Water- 
proofing Corporation vy. L. Sonneborn 
Sons, 31 F.(2d) 992; President Sus- 
pender Co. v. Macwilliam, 238 F. 159, 
151 C.C.A. 235 faff. 233. F. 483, and 
cert den 37 S.Ct. 399, 243 U.S. 636, 61 
L.Ed. 941]; Johnson v. Schenck, 13 
F.Cas.No. 7,412; Weener v. Brayton, 
25 N.E. 46, 152 Mass. 101, 8 L.R.A. 
640; Cigar Makers’ Protective Union 
v. Conhaim, 41 N.W. 943, 40 Minn. 243, 
12°sAm-S.RoV 726," 3 dead! V25e 


“The trade-mark functions 
when connected with an _ existing 
business.” Andrew Jergens Co. v. 
Bonded Products Corporation, 13 F. 
(2a) 417, 422 [mod on other grounds 
21 F.(2d) 419]. 


“There is no such right known to 
the law as an exclusive ownership in 
a trade-mark apart from the right to 
use it in a business.” President Sus- 
pender Co. v. Macwilliam, 238 F. 159, 
161, 151 C.C.A. 235 [aff 233 F. 433, and 
cert den 37 S.Ct. 399, 243 U.S. 636, 61 
L.Ed. 941). 


“It is necessary for those who 
claim that their right of property in 
a trade-mark has been invaded to 
show that they are in some way, by 
themselves: or with others, the own- 
ers thereof by reason of some busi- 
ness which they are transacting to- 
gether and to which its use igs inci- 
dent, and that it is not merely a per- 
sonal privilege, which they possess 
as members of a particular associa- 
tion of wide extent and embracing 


only 


For later cases, developments and changes in the law see Annotations, same title and section number, 


teasers 


twee 


§§ 9-10) 


good will,°® and must either by itself or by asso- 
ciation point distinetly to the origin or ownership 
of the article to which it is applied.°* It cannot be 
disassociated from the business to which it belongs 
and in which it inheres,®? and disappears on the 


discontinuance of the business.®® 


not the trade-mark, but the good will in connection 
with which the mark is used, which is protected.?® 
However, the fact that the good will once associated 
with it has vanished does not end at once the prefer- 
ential right of the proprietor to try it again on 
goods of the same class, with improvements that 
Trade-marks confer 


renew the proprietor’s hopes.+ 


many persons of varied interest, to 
advertise, or have advertised by those 
by whom they are employed, the ar- 
ticles made by them as being made 
by members of such association.” 
Weener v. Brayton, 25 N.E. 46, 48, 152 
Mass. 101, 105, 8 L.R.A. 640. 


[a] “The gist of a trade-mark is 
its association in’ the public mind 
with a product; as its name indicates, 
it is the identifying mark of a trade, 
in other words, the trade-mark.” 
Pflugh v. Eagle White Lead Co., 185 
F. 769, 771, 107 C.C.A. 659 [rev 180 F. 
579, and cert den 31 S.Ct. 719, 220 U. 
S. 615, 55 L.Ed. 610]. 


95. Storm Waterproofing Corpora- 
tion v. L. Sonneborn Sons, 31 F.(2d) 
992; Hall v. Holstrom, 289 P. 668, 106 
Cal.App. 563. 


[a] Trade-mark a symbol of good 

.—The standing and reputation of 

a business is a vital part of its “good 

will,’ of which the trade-mark is the 

expression, symbol, or part. Hall v. 

eT waite 289 P. 668, 106 Cal.App. 
563. 


96. Iowa Auto Market v. Auto 
Market & Exchange, 197 N.W. 321, 
197 Iowa 420; Cigar Makers’ Protec- 
tive Union v. Conhaim, 41 N.W. 943, 
o ae 243, 12 Am.S.R. 726, 3 L.R. 

a Led. 


97. Com. v. Kentucky Distilleries, 
etc., Co., 116 S.W. 766, 132 Ky. 521, 136 
Am.S.R. 186, 21 L.R.A.N.S. 30, 18 Ann. 
Cas. 1156. 


98. Lawrence-Williams Co. v. So- 
ciete Enfants Gombault Et Cie, 52 F. 
(2d) 774 [cert den 52 S.Ct. 406, 285 U. 
S. 549, 76 L.Ed. 940]; A. I. M. Per- 
colating Corporation v. Ferrodine 
Chemical Corporation, 124 S.H. 442, 
_ 1389 Va. 366. ° 


[a] TIllustration.—Where a con- 
tract under which a licensee operated 
is terminated so that thereafter his 
-use of the trade-mark could be only 
in marketing a different article from 
the one always marketed thereunder, 
his right to use the trade-mark 
terminated. A. I. M. Percolating Cor- 
poration v. Ferrodine Chemical Cor- 
poration, 124 S.E. 442, 139 Va. 366. 


99. Pulitzer Pub. Co. v. Houston 
Printing Co., 4 F.(2d) 924 [aff 11 F. 
(2a) 834, and cert den 47 8.Ct. 91, 273 
U.S. 694, 71 L.Ed. 844]. 


1. Beech-Nut Packing Co. v. P. 
Lorillard Co., 47 S.Ct. 481, 273 U.S. 
629, 71 L.Ed. 810 [aff 7 F.(2d) 967 (aff 
299 F. 834)]. 


2. Holeproof Hosiery Co. v. Wal- 
lach Bros., 167 F. 373 [mod on other 
grounds and aff 172 F. 859, 97 C.C.A. 
263; Koehler v. Sanders, 25 N.E. 235, 
122 N.Y. 65, 9 L.R.A. 576; Dr. Jaeger’s 
Sanitary Woolen System Co. v. Le 
Boutillier, 24 N.Y.S. 390, 5 Misc. 78. 
See also. Enoch Morgan’s Sons Co. v. 
Troxell, 89 N.Y. 292, 42 Am.R. 294, 11 
Abb.N.Cas. 86 (holding that the mere 


AY ie each, a wt abe i ca 


AND UNFAIR COMPETITION 


Actually it is 


of goods.® 


article sold for polishing purposes, 
that it will make things bright 
enough to be sold as mirrors, cannot 
be appropriated in a trade-mark). 


_[a] Diustration.—Holeproof _ Ho- 
siery Co. v. Wallach, 167 F. 373 [—[mod 
on other grounds and aff 172 F. 859, 
97 €.C.A. 263]. (a trade-mark ‘in 
“Holeproof” as applied to hosiery is 
not infringed by ‘‘Knotair,” although 
both convey the same idea). 

3. Cross references: 

Priority of right see infra §§ 37, 38. 

Registration of same or similar trade- 
mark not allowed for goods having 
same descriptive properties see in- 

fra-°§° 161. 

Use on different class of goods as 


not constituting infringement see 
infra § 86. 


4 Parsons Trading Co. v. Hoff- 
man, 177 N.Y.S. 713, 107 Misc. 536. 


5. Parsons Trading Co. v. Hoff- 
man, supra. ; 


6 U.S.—Amoskeag Mfg. Co. v. 
Trainer, 101 U.S, 51; 25 L.Ed. 993; 
Standard Oil Co. v. California Peach 
& Fig Growers, 28 F.(2d) 283; Beech- 
Nut Packing Co. v. P. Lorillard Co., 
299 F. 834 [aff 7 F.(2d) 967, cert gr 
46 S.Ct. 203, 269 U.S. 551, 70 L.Ed. 
407, and aff 47 S.Ct. 481, 273 U.S. 629, 
71 L.Ed. 810]; American Tobacco Co. 
v. Polacsek, 170 F. 117; Eiseman v. 
Schiffer, 157 F. 473; George v. Smith, 
52 F. 830; Celluloid Mfg. Co. v. Read, 
47 EF. 712; Osgood v. Rockwood, 18 F. 
Cas.No. 10,605, 11 Blatchf. 310; Smith 
v. Reynolds, 22 F.Cas.No. 13,099, 13 
Blatchf. 458. ° 


Cal.—Nolan Bros. Shoe Co. v. Nolan, 
63 P. 480, 181 Cal. 271, 82 Am.S.R. 346, 


153 LAR.A. 384. 


D.C.—Rookwood Pottery Co. v. A 
Wilhelm Co., 43 App.D.C. 1; Consum- 
ers Co. v. Hydrox Chemical Co., 40 
App.D.C. 284; G. & J. Tire Co. v. G. 
J. G. Motor Car Co., 39 App.D.C. 508; 
Hump Hairpin Co. v. De Long Hook, 
ete., Co., 39 App.D.C. 484; Wayne 
County Preserving Co. v. Burt Olney 
Canning Co., 32 App.D.C. 279; E. Mc- 
Ilhenney v. New Iberia Extract of 
Tobasco Pepper Co., 30 App.D.C. 337. 


Minn.—Citizens Wholesale Supply 
Co. v. The Golden Rule, 180 N.W. 95, 


1147 Minn. 248. 


N.J.-—Medlar, etc., Shoe Co. v. Del- 
sarte Mfg. Co., (Ch.) 46 A. 1089 [aff 
61 A. 410, 68 N.J.Hq. 706]. 


N.Y.—Colman v. Crump, 70 N.Y. 
573; Simplex Automobile Co. v. Kahn- 
weiler, 147 N.Y.S. 617, 162 App.Div. 
480; Amoskeag Mfg. Co. v. Garner, 54 
How.Pr. 297. i 


Eng.—Somerville v. Schembri, 12 
App.Cas. 453; Hart v. Colley, 44 Ch. 
D. 193; In re Bach, 42 Ch.D. 661; Jay 
v. Ladler, 40 Ch.D. 649; Anglo-Swiss 
Condensed Milk Co, v. Metcalf, 31 Ch. 


jdea represented by some figure on an! D. 454; Edwards v. Dennis, 30 Ch.D. 
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no exclusive right to represent an idea.” 


[§ 10] c. Class of Goods.® 
elusive use of a trade-mark is not unlimited.* 
use on one or more commodities does not give the 
right to use it on all,® for the right to the exelusive 
use of a trade-mark is limited to a use on the par- 
ticular class of goods on which it has been actually 
used, and other persons may use even the identical 
mark or name in connection with a different class 
However, the owner of a trade-mark 
has the right to use the popularity of his mark to 
extend his business to new lines of goods of the 
same general class.” 


The right to the ex- 
Its 


His right to use his trade-mark 


454; Singer Mfg. Co. v. Wilson, 2-Ch. 
D. 434 [rev on other grounds 3 App. 
Cas. 376] (per Jessel, M. R.); Ains- 
worth v. Walmsley, L. R. 1 Eq. 518; 
Leather Cloth Co. v. American Leath- 


er ‘Cloth :Co,;, 11 'H.L.:€as.. 523,) 1 Ret 


print 1435; In re Jelley, 51 L.J.Ch. 
639 note, 46 L.T.Rep.N.S. 381 note. 


Can.—Mello-Creme Products Vv. 
Se Bread, Ltd.,; [1930] 4 Dom.L. 
Sis 


[a] Reasons for rule—(1) If a 
second trader were to adopt and use 
the mark of another within the same 
class of goods, he would thereby ac- 
quire exclusive rights to the mark as 
applied to his particular variety of 
goods, and if the first user of the 
mark should subsequently desire to 
add that particular variety of goods 
to his general line within the class, 
he would be unable to use his own 
trade-mark on his own goods. Col-. 
lins Co. v. Oliver Ames, ete., Corp., 
18 F. 561, 20 Blatchf. 542. But _see 
Op. Cotton, L. J., in Edwards v. Den- 
nis, 30 Ch.D. 454, 475 (where it was 
said: “In my opinion, if a man wish- 
es to extend his business to a new 
description of goods and to use his 
trade-mark in connection with the 
goods, he ought to register it in re- 
spect of those goods”). (2) The pub- 
lic cannot know how many varieties 
of the same class of goods the owner 
of the mark makes and sells under 
the mark, and if it should see that 
mark on other goods of the same 
class it would be deceived and the 
owner of the mark might be injured 
in his reputation because of the qual- 
ity of goods over which he has no 
control. Amoskeag — Mfsi Con yive 
Garner, 54 How.Pr. (N.Y.) 297; Wam- 
sutta Mills v. Allen, 12 Phila. (Pa.) 
535. 


7 ‘Finchley, Inc. v. Finchly Co., 
40. (2d) 736; <I: E. Palmer- CoLev: 
Nashua Mfg. Co., 34 F.(2d) 1002. 


[a] Limitation of rule.—(1) The 
rule relating to the use of trade- 
marks in the natural development of 
business applies only to the use of 
the same mark on goods of the same 
descriptive properties and not to a 
similar mark. Berghoff Brewing 
Ass’n v. Popel-Giller Co., 50 App.D.C. 
364, 273 F. 328. (2) So that the use 
of the trade-mark “Burg” on nonalco- 
holic beverages would not come with- 
in the rule as an extension of the 
trade-mark ‘“Burgmeister” used on 
beer. Berghoff Brewing Ass’n v. Po- 
pel-Giller Co., supra. 


[b] Property right.—The owner 
of a trade-mark which enjoys the 
trust and confidence of the public in 
relation to the article to which it is 
affixed possesses a valuable property 
in the right to use that familiar and 
popular mark in the extension of his 
business to new lines of goods of the 
same general class. Finchley, Inc. v. 
Finchly Co., 40 F.(2d) 736. 
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extends to other goods of the same general class 
as that in which it has been applied. When one has 
acquired a trade-mark in connection with particular 
goods, no one else will be permitted to use such 
trade-mark on goods which, while different, belong 
So, where a trade-mark 
has been used on a particular species of goods, it 


to the same general class.® 


8. U.S.—Finchley, Inc. v. Finchly 
Co., 40 F.(2d) 736; Aluminum Cook- 
ing Utensil Co. v. Sargoy Bros. & Co., 
276 Fi. 447; “Church, etc., Co. v., Russ, 
99 F. 276; G. G. White Co. v. Miller, 
50 BF. 277; Collins Co. v. Oliver Ames, 
etc., Corp., 18 F. 561, 20 Blatchf. 542; 
Carroll v. Ertheiler, 1 F. 688. But see 
General Baking Co. v. Gorman, 3 F. 
(2d) 891 [aff 295 F. 168, and cert den 
45 58.Ct. (639, 268 U.S! 705,69) ld. 
1167] (holding that the use of a 
trade-mark for a certain kind of bread 
gives the user no rights in its use for 
a different kind of bread, made in a 
different place for the local trade). 


D.C.—William Waltke & Co. v. Geo. 
H. Schafer & Co., 49 App.D.C. 254, 263 
F. 650; Gutta Percha & Rubber Mfg. 
Co. v. Ajax Mfg. Co., 48 App.D.C. 230; 
Canton Culvert, etc., Co. v. Consoli- 
dated Car-Heating Co., 44 App.D.C. 
491; Simplex Electric Heating Co. v. 
Gold Car Heating, etc., Co., 43 App. 
D.C. 28; Baker v. Harrison, 32 App. 
D.C. 272; American Stove Co. v. De- 
troit Stove Works, 31 App.D.C. 304. 


Mass.—Burt v. Tucker, 59 N.E. 
1111, 178 Mass. 493, 86 Am.S.R. 499, 
52) Da AS 112: 


Minn.—Citizens’ Wholesale Supply 
Co. v. The Golden Rule, 180 N.W. 95, 
147 Minn. 248. 


N.Y.—Parsons Trading Co. v. Hoff- 


man, 177. N.¥.S. 718, 107 Misc.’ 536; 
Amoskeag Mfg. Co. v. Garner, 54 
How.Pr. 297. ; 


Pa.—Wamsutta Mills v. Allen, 12 


Phila. 535. 


. Eng.—Anglo-Swiss Condensed. Milk 
Co. v. Metcalf, 31 Ch.D. 454. 


[a] Natural class and statutery 
class.—In England a distinction is 
made between the same natural class, 
and the same statutory class. A 
trade-mark may be used and regis- 
tered for particular goods in a statu- 
tory class, and others may use or 
register the same mark for other 
species of goods in the same statu- 
tory class. Hargreave v. Freeman, 
[1891] 3 Ch. 39 [discussing and ap- 
plying Edwards v. Dennis, 30 Ch.D. 
454]; Jay v. Ladler, 40 Ch.D. 649; 
Edwards v. Dennis, 30 Ch.D. 454 [rev 
Cab.&E. 428]; In re Braby, 21 Ch.D. 
223; In re Hargreaves, 11 Ch.D. 669 
(where there being four trade-marks, 
each consisting of the device of an 
anchor, registered for different varie- 
ties of goods in the same general 
class, the court refused the applica- 
tion to register a fifth for still an- 
other kind of goods in the same gen- 
eral class). 


9. American Tobacco Co. v. Po- 
laecsek, 170 F. 117; Smith v. Reynolds, 
22 F.Cas.No. 13,098, 10 Blatchf. 100, 3 
Off.Gaz. 213; Simplex Electric Heat- 
ing Co. v. Gold Car Heating, etc., Co., 
43 App.D.C. 28. 


[a] Right not confined to same 
species.—The right is not confined to 
the precise species of goods to which 
the mark has been affixed, but ex- 
tends to other goods of the same 
class. Parsons Trading Co. v. Hoff- 
man, 177 N.Y.S. 718, 107 Misc. 536. 


10. Standard Oil Co. v. California 
Peach & Fig Growers, 28 F.(2d) 283; 


‘wash boilers. 


TRADE-MARKS, TRADE-NAMES, 


species.® 


Hump Hairpin Co. v. De Long Hook 
& Eye Co., 39 App.D.C. 484; Phoenix 
Paint, etc., Co. v. Lewis, 32 App.D.C. 
285. 


[a] Other statement of rule.— 
“Where the general uses or character- 
istics of the articles are similar: or 
analogous they are within the same 


class.” Parsons Trading Co. v. Hoff- 
man, TUT UNGYGS > (hs i (lo 200 0 Nase: 
536. 

[b] Test is whether there is such 


a sameness in the distinguishing 
characteristics of the goods as to be 
likely to mislead the general public. 
Johnson Educator Food Co. v. Syl- 
ce Smith & Co., Ine., 37 App.D.C. 
07. 


[c] Presumption from patent of- 


fice classification.—Classification by 


the patent office, by which “tobacco 
products” were placed in a class by 
themselves, and “foods and ingredi- 
énts of foods’ in a class by them- 
selves, raises the presumption that 
trade-marks adopted for foods are 
not to extend over other classes, un- 
der Trade-Marks Act Feb. 20, 1905 § 
5 (b), being Comp. St. § 9490, limit- 
ing trade-marks to merchandise of 
the same- descriptive properties. 
Beech-Nut Packing Co. v. P. Lorillard 
Co., 299 F. 834 [aff 7 F.(2d) 967, cert 
er 46 S.Ct. 203, 269 U.S. 551, 70 L. Hd. 
407, and aff 47 S.Ct. 481, 273 U.S. 629, 
71 L.Ed. 810]. 


[d] Ingredients and manufactured 
article.—‘‘The fact that the defend- 
ants sell a paint composed of a white 
oxide of zine ground in oil, and repre- 
sent it as containing white oxide of 
zine made by the plaintiffs, when it 
does not contain white oxide of zinc 
made by the plaintiffs, is no violation 
of any trade-mark of the plaintiffs. 
5 So, flour is intended to be 
made into bread. But, if a baker 
should falsely stamp his bread with 
the mark of a particular brand of 
flour, the maker of such brand, if 
having a trade-mark therefor, could 
not claim that the baker had violated 
his trade-mark. And so of any other 
raw material which enters as an in- 
gredient into a compound or artiele of 
manufacture.” La Société Anonyme, 
etc. v. Baxter, 14 F.Cas.No. 8,099, 14 
Blatchf. 261, 14 Off.Gaz. 679 (per 
Blatchford, J.).. But compare Schus- 
ter Co. v. Muller, 28 App.D.C. 409 
(where it was held that a mixture of 
ground roots and bark, where the 
wrapper of the package containing 
the mixture has on it directions how 
to make the bitters by steeping the 
contents in Holland gin, is to be con- 
sidered goods of the same descriptive 
property as bitters made from such 
roots and bark, and bottled). 


[e] Goods in same class: (1) 
Aluminum cooking utensils and tin 
, Aluminum Cooking 
Utensil Co. v. Sargoy Bros. & Co., 
276 F. 447. (2) Axes, hatchets, and 
digging tools, such as_ picks, hoes, 
and shovels. Collins Co. v. Oliver 
Ames, etce., Corp.,. 18 E. 561, 20 
Blatchf. 542. (3) Baking powder and 
baking soda and saleratus. Church, 
etce., Co. v. Russ, 99 F. 276. (4) Bak- 
ing powder and a powder for produc- 
ing an effervescing drink, both pow- 
ders containing as an ingredient a 


cannot be thereafter appropriated by another as 
a trade-mark for a class of goods which includes such 
Goods are in the same class when the 
general and essential. characteristics of the goods 
are the same, so that the general publie would be 
likely to be misled if the same mark were used,*° 
or whenever the use of a given trade-mark or name 


fruit salt. Eno v. Dunn, 15 App.Cas. 
252 [rev 41 Ch.D. 439]. (5) Beer 
and malt liquors and a malt syrup. 
Anheuser-Busch v. Budweiser Malt 
Products Corp., 295 F. 306, 287 F. 243. 


(6) Blended whiskies and pure 
whiskies. In re Wright, 33 App.D.C. 
510. (7) Blended and straight whis- 


ky. “Rock Spring Distilling Co. v. W. 
A. Gaines & Co., 38 S.Ct. 327, 246 U. 
S.°312)-62 L.Ed.’ 738 [rev 226 Fo 53hy 
141 .C.C.A.%287% Gey 202>F. 989) 1; sG- 
G. White Co. v. Miller, 50 F. 277. (8) 
Coal or wood stoves and gasoline 
stoves. American Stove Co. v. De- 
troit Stove Works, 31 App.D.C. 304. 


(9) Coffee and cocoa used as bever- 
ages. Baker v. Harrison, 32 App. 
IN Cs S22. (10) Comilo toothbrush 


and bone toothbrush. Loonen  v. 
Deitsch, 189 F. 487. (11) Electrical 
resistances, electrical apparatus, etc., 
and sheet metal which is adapted to 
be used for electrical resistances. 
Canton Culvert, ete., Co. v. Consoli- 
dated Car-Heating Co., 44 App.D.C. 
491. (12) Hard and soft wheat fiour. 
Royal Milling Co. v. J. EF. Imbs Miil- 
ing Co., 44 App.D.C. 207. (13) Mus- 
lin and shirts made from muslin. 
Wamsutta Mills v. Allen, 12 Phila. 
(Pa.) 535. (14) Near beer and malt 
syrup. Jacob Ruppert, Inc. v. Knick- 
erbocker Food Specialty Co., 295 EF. 
381. (15) Powder used for washing 
metals and adapted for polishing and 
metal polish. Fishbeck Soap Co. v. 
Kleeno Mfg. Co., 44 App.D.C. 6. (16) 
Ready mixed paints, stains, Japans, 
and varnishes and paint colors and 
paste paints. Phcenix Paint, etc., Co. 
v. Lewis, 32 App.D.C. 285. (17) 
Smoking tobacco and_ cigarettes. 
American Tobacco Co. v. Polacsek, 
170 KF. 117; Carroll v. Ertheiler, 1 F. 
688. (18) Syrup and flour. Aunt 
Jemima Mills Co. v. Rigney & Co., 247 
W.'40%, 169 CGAL 46le ROSS 
1039 [rev 234 F. 804, and cert den 
38. S.Ct: 1°222, 1245 - US. 672"-.62 © lebias 
540]. (19) Talking machine and 
radio apparatus. Victor Radio Cor- 
poration v. Radio-Victor Corporation 
of America, 250 N.Y.S. 204, 140 Misc. 
198. (20) Thermostatically con- 
trolled electrical and steam heating 
apparatus and a thermostatic steam 
trap used in connection with a steam 
car-heating apparatus. Simplex 
Electric Heating Co. v. Gold Car 
Heating & Lighting Co., 48 App.D.C. 
28. (21) Toilet preparations and 
preparations for treatment of hair 
and hair dressings. Ho-Ro-Co Mfg. 
Co. v. Malone, 56 App.D.C. 60, 10 F. 
(2d) 625. (22) Toilet soap and shav- 
an Rye Sohone oe eS & Co. ve 

eo. . Schafer 0., 49 App.D.C. 
254, 263 F. 650. Pre 


[f] Goods in different classes: (1) 
Automobiles and rubber tires. G. & 
J. Tire Co. v. G. J. G. Motor Car Co., 
39 App.D.C, 508. (2) Book and mo- 
tion picture show. Atlas Mfg. Go. v. 
Street & Smith, 204 F. 398, 122 C.C.A. 
568, 47 L.R.A.N.S. 1002 [appeal dism 
34) S.Ct, 733: (231 US. eae 8 a eens 
262). (3) Breakfast food and bread. 
Mello-Creme Products v. WBwans 


‘Bread, Ltd., (Can.) [1930] 4 Dom.L.R. 


877. (4) Butter and cheese. Law- 
rence v. P. E. Sharpless Co., 203 F. 
762 [aff 208 F. 886, 126 C.C.A. 46]. 
(5) Canned fruits and canned salm-_ 


For later cases, developments and changes in the law see Annotations, same title and section number 
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§§ 10-11] AND UNFAIR 
or symbol would enable an unscrupulous dealer to 
palm off on unsuspecting customers spurious goods 
as being the genuine goods of the proprietor of the 
trade-mark,*? or when, for any other reason, they 
are so related or associated, either in fact or in 
the mind of the public, that a common trade-mark 
would probably lead purchasers to conclude that the 
several articles have a common origin.12_ In recent 
years the tendency has been to extend the protec- 
tion given to the owner of a trade-mark so that, 
unless the use which another makes of it is so for- 
eign to the owner’s as to insure against any identifi- 
cation of the two, it is unlawful.!? The owner of 
a trade-mark which is arbitrary, strange, and fanci- 
ful is entitled to a monopoly of use for his mark 
in a wider field than is he who employs a mark 
not of that character.1* Also, the nature of the 
business in which the trade-mark is used is, in some 
' measure, determinative of whether certain goods are 
within the general class.1° It has been said that 
classification depends more on commercial custom 
than the inherent nature of the product.1® A trade- 
mark, however, is not limited to a’use in connec- 
tion with the manufacture or sale of some par- 
ticular article, but may serve as a protection to 


on. George v. Smith, 52 F. 830. (6) 
Condensed milk and butterine and 


COMPETITION 


variety of articles.” 
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other lines of business,17 and so the same trade- 
mark may be applied by the same person to many 
different classes of goods and is a valid trade-mark 
for each class.1* A person licensed to sell a specific 
article under a trade-mark cannot sell other goods 
of that same general class under the trade-mark.!® 


[§ 11] d. Territorial Limits.1°% A trade-mark 
frequently extends over a large area.2® It acknowl- 
edges no territorial boundaries of municipalities, or 
states, or nations, but extends to every market where 
the trader’s goods have become known and identified 
by his use of the mark.?!_ The owner’s right to have 
his property in a trade-mark protected is coexten- 
sive with the territory throughout which it is known 
and from which it has drawn its trade,?? and so, 
into whatever markets the use of a trade-mark has 
been extended, or its meaning has become known, 
there will the manufacturer or trader whose trade 
is pirated by an infringing use be entitled to pro- 
tection and redress.?* However, the statement that 
property in a trade-mark is not limited in its en- 
joyment by territorial bounds, but may be asserted 
and protected wherever the law affords a remedy 
for wrongs, is true only in a limited sense,?* and 


Citizens’ Whole-|{geia Distilled Water Co., 151 F. 10, 


ee ee se en eT 


— 


esse Anglo-Swiss Condensed Milk 
cS v. Metcalf, 31 Ch.D. 454. (7) 
Distilled and carbonated waters and 
peroxide of hydrogen. Consumers 
Co. v. Hydrox Chemical Co., 40 App. 
D.C. 284. (8) Enamel paint and 
glazed pottery ware. Rookwood Pot- 
tery Co. v. A. Wilhelm Co., 43 App. 
1 DK Gea (9) Food products and 
tobacco. Beech-Nut Packing Co. v. 
P. Lorillard Co., 289 F. 834 [aff 7 F. 
(2d) 967, cert gr 46 S.Ct. 208, 269 U.S. 
551, 70 L.Ed. 407, and aff 47 S.Ct. 481, 
Bo Wess 2629, 7k Ya Bas S107" V0) 
Hairpins and hooks and eyes. Hump 
Hairpin Co. v. De Long Hook, etc., 
Co., 39 App.D.C. 484. (11) Ice cream 
cones and dairy products. SBorden’s 
Condensed Milk Co. v. Eagle Mfg. Co., 
47 App.D.C. 191. (12) Soda crackers 
and gingersnaps; “drops” and ‘“jum- 
bles.”” Virginia Baking Co. v. South- 
ern Biscuit Works, 68 S.E. 261, 111 
Wiese. 2227, 30/7. R.ALN-S. =. 167. (13) 
Smoked and canned fish different 
from crackers and breakfast cereals. 
Johnson Educator Food Co. v. Syl- 
vanus Smith & Co., Inc., 37 App.D.C. 
107. (14) Straight wheat flours and 
prepared flours. France Milling Co. 
v. Washburn-Crosby Co., 7 F.(2d) 304 
Taff 3 F.(2d) 321]. 

Goods of same descriptive qualities 


as grounds for opposition to registra- 
tion of trade-mark see infra § 173. 


11. Simplex Automobile Co. v. 
Kahnweiler, 147 N.Y.S. 617, 162 App. 
Div. 480. 


12. Standard Oil Co.-v. California 


Peach & Fig Growers, 28 F.(2d) 283. - 


13. Victor Radio Corporation v. 
Radio-Victor Corporation of America, 
250 N.-Y.S. 204, 140 Misc. 198. 


14. Standard Oil Co. v. California 
Peach & Fig Growers, 28 F.(2d) 283; 
France Milling Co. v. Washburn- 
Crosby ‘Co., 7 F.(2d) 304 [aff 3 F.(2d) 
321). 


15. ‘Citizens’ Wholesale Supply Co. 
v. Golden Rule, 180 N.W. 95, 147 Minn. 
2A8. + 


[al General pusiness.—“ Where 
the ‘business of the manufacturer or 
merchant is general the use of the 
mark may cover a_ considerable 


sale Supply Co. v. The Golden Rule, 
180 N.W. 95, 147 Minn. 248, 250. 


[b] . Department store.—A  mer- 
chant operating a department store 
may use his trade-mark in the sale of 


all merchandise coming within the 


scope of the activities of a depart- 
ment store, included within which are 
groceries. Citizens’ Wholesale Sup- 
ply Co. v. The Golden Rule, 180 N.W. 
95, 147 Minn. 248. 


16. France Milling Co. v. Wash- 
burn-Crosby Co., 7 F.(2d) 304 [aff 
3 EB. (2d) 3217. 


17. Iowa Auto Market v. Auto 
Market & Exchange, 197 N.W. 321, 
322, 197 Iowa 420. 


18. Edison v. Thomas A. Edison, 
Jr., Chemical Co., 128 F. 1013. 


Right to acquire more than one 
trade-mark for same goods see supra 
§ 7. 


19. Middleby-Marshall Oven Co. v. 
Williams Oven Mfg. Co., 12 F.(2d) 
919. 


[a] Dlustration—Where defend- 
ant had a contract right to use com- 
plainant’s name, ‘‘Middleby Oven 
Company,” in connection with inside 
furnace ovens only, complainant, 
having first used such name in con- 
nection with continuous ovens, had 
the exclusive right thereto in connec- 
tion with such ovens, and defendant’s 
use of such name in connection with 
continuous ovens will be enjoined. 
Middleby-Marshall Oven Co. v. Wil- 
liams Oven Mfg. Co., 12 F.(2d) 919. 


1944. Of trade-name see infra § 
20. 


20. 
Barre v. Cohen, 
487. 


21. U.S—Hanover Star Milling 
Co. v. Metcalf, 86 S.Ct. 357, 240 U.S. 
403, 60 L.Ed. 713 [rev 204 F. 211, 122 


Hub Clothing Co. of Wilkes- 
13 AS 617,270 “Pa. 


C.C.A. 483, and aff 208 F. 513, 125 
C.C.A. 515, L.R.A.1916D, '136];. Kidd 
v. Johnson, 100 U.S. 617, 25 L.Ed. 


769; Scandinavia Belting Co. v. As- 
bestos & Rubber Works of America, 
2D Ha 99%) LOO) -C.C. A; 8% Lcert.-den 
39 S.Ct. 494, 250 U.S. 644, 63 L.Ed. 
1186]; Consolidated Ice Co. v. Hy- 


80 C.C.A. 506 [affirming 144 F. 139]; 
Leidersdorf v. Flint, 15 F.Cas.No. 
8,219, 8 Biss. 327, 18 Alb.L.J. 382, 429, 
7 N.Y.Wkly.Dig. 360. 


Cal.—Derringer v. Plate, 
292, 87 Am.D. 170. 


N.Y.—Ball v. Broadway Bazaar, 106 
N.Y.S. 249, 121 App.Div. 546 [rev on 
cna grounds 87 N.E. 674, 194 N.Y. 


Pa.—Hub Clothing Co. of Wilkes- 


29 Cal. 


ee Ve Cohen,” 113% AS 60 ee Olmert: 
Philippine.—Western Equipment, 


etc., Co. v. Reyes, 51 Philippine 115. 


Can.—J. P. Bush Mfg. Co. v. Han- 
son, 2 Can.Exch. 557. 


22. Hub Clothing Co. of Wilkes- 
Barre v. Cohen, 113 A. 677, 270 Pa. 
487; Groceteria Stores Co. v. Tibbett, 
are P. 54, 94 Wash. 99, L.R.A.1917C 


“Wherever the trade goes, attended 
bythe use of the mark, the right of 
the trader to be protected against the 
sale by others of their wares in the 
place of his wares will be sustained. 
But the owner of the trade-mark, un- 
like the owner of a patent, may not 
prohibit on the theory that he has a 
monopoly.” Rice & Hutchins v. Vera 
Shoe Co., 290 F. 124, 127. 


[a] Thus, where complainant’s 
business was located in Seattle, but 
he did business with persons in Ta- 
coma, he was entitled to protection 
for his trade-name in Tacoma as well 
as in Seattle. Groceteria Stores Co. 
v. Tibbett, 162 P. 54, 94 Wash. 99, 
LARAAILIC. 965: 


23. Hanover Star Milling Co. v. 
Metcalf, 36 S.Ct. 357, 240 U.S. 403, 60 
L.EKd.'713 [rev 204 EF. 211, 122 C.GcA. 
483, and aff 208 F. 513, 125°C.C.A. 515, 
L.R.A.1916D 1386]; R. H. Macy & Co. 
v. Macys, Inc., 39 F.(2d) 186. 


24. United Drug Co. v. Theodore 
Rectanus Co., 39° S:Ct. 48,51, 248 U: 
S. 90, 68 L.Ed. 141 [aff 226. Fh. 548 
(rev 206 EF. 570)1; Hanover Star 
Milling Co. v. Metcalf, 36 S.Ct. 357, 
240 U.S. 403, 60 L.Ed. 713 [rev 204 
F. 211, 122 C.C.A. 483, and aff 208 F. 
513, 125 C.C.A. 515, L.R.A.1916D 186]. 


y 
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does not mean that the proprietor of a trade-mark, 
good in the markets where it has been employed, 
can monopolize markets that his trade never 
reached;2° for, although the owner of a trade-mark 
possesses valuable property in the right to use it 
to aid in the extension of his business into new 
territory,2® yet, where one owning a valid trade- 
mark and entitled to a given territory fails, by ef- 
forts which are reasonable in time and extent, to 
project his business and the accompanying mark 


‘into that territory, he cannot, by reason of the mere 


fact of ownership, preémpt that territory forever,** 
for the adoption of a trade-mark does not project 
the right of protection in advance of the extension 
of the trade,2® or operate as a claim of territorial 
rights over areas into which it thereafter may be 
deemed: desirable to extend the trade.?® The mark, 
of itself, cannot travel to markets where there is 
no article to wear the badge and no trader to offer 
the article.2° It carries no monopoly of use beyond 


It “is true only in the sense that 29. 


United Drug Co. v. Theodore 


i] i ; 4% ‘ Cae Des 


the market of the person claiming ’it.41. The right 
to its exclusive use extends only to those markets 
where the trader’s goods have become known and 
identified by his use of the mark;3? and so one who 
has acquired a trade-mark and used it in a limited 
territory does not thereby acquire a prior right to 
its use in an entirely different territory.** 


Separate countries. One person may own a par- 
ticular trade-mark in one country -or jurisdiction 
and the same trade-mark may belong to another per- 
son in another country or jurisdiction,** or the same 
trade-mark may belong to one person in one part 
of a state and to another person in another part 
of the same state,?° or the trade-mark may be valid 
in one country and invalid in another.*® 


Priority of use. The rule that as between con- 
flicting claimants to the right to use the same mark 
priority of appropriation determines the question*’ 
does not mean that he who first employed the mark 


181. 


wherever the trade goes, attended by 
the use of the mark, the right of the 
trader to be protected against the 
sale by others of their wares in the 
place of his wares will be sustained.” 
United Drug Co. v. Theodore Rectan- 
us Co., supra. 


25. Hanover Star Milling Co. v. 
Metcalf, 36 S.Ct. 357, 240 U.S. 4038, 
60 L.Ed. 718 [rev 204 F. 211, 122 C.C. 
A. 483, and aff 208 F. 518, 125 C.C.A. 
515, .RA.1916D," 136). But see 
Hygeia Distilled Water Co. v. Con- 
solidated Ice Co., 144 F. 139 [aff 151 
F. 10, 80 C.C.A. 506 (where manufac- 
turer and seller of a high grade 
product with an ,extensive business 
obtained aninjunction against the use 
of his trade-mark by a subsequent 
user who, without knowledge of the 
first user’s prior use of the trade- 
mark, used it on an inferior product 
for several years in a locality to 
which plaintiff’s trade had never been 
extended). 


26. Finchley, Inc. v. Finchly Co., 
40 F.(2d) 736. 


27. Jacobs v. Iodent Chemical Co., 
41 F.(2d) 637. 


28. U. S. Printing & Lithograph 


Co. v. Griggs, Cooper & Co, 49 S.Ct. 


267, 279 U.S. 156, 73 L.Ed. 650° [rev 
162 N.B. 425, 119 OhioSt. 151 (aff 
161 N.E. 789, 28 OhioApp. 1)]; United 
Drug Co. v. Theodore Rectanus Co., 
39 S.Ct. 48, 248 U.S. 90, 63 L.Ed. 141 
{aff 226 F. 545 (rev 206 F. 570)]; 
Rice & Hutchins v. Vera Shoe Co., 
290 F. 124; Ammon & Person v. Nar- 
ragansett Dairy Co., 262 F. 880 [aff 
252 WB. 276, 254 F. 208]; Gessler v. 
Erwin, 193 N.W. 363, 182 Wis. 315. 


“The proprietor of a trade-mark 
cannot monopolize markets that his 
trade has not appropriated.”’ Pulitzer 
Pub. Co. vy. Houston Printing Co., 4 
H.(2d) 924, 926 [aff 11 EF.(2d) 834 
(cert den 47 S.Ct. 91, 273 U.S. 694, 
71 L.Ed. 844)]. 


[a] Effect of statute.—The pur- 
pose and effect of the trade-mark act 
(USCA tit 15 § 96) is not to project 
the trade-mark rights of the regis- 
trant and owner thereof into all the 
states, even in advance of the estab- 
lishment of trade therein. U. S. 
Printing & Lithograph Co. v. Griggs, 
Cooper & Co., 49 S.Ct. 267, 279 U.S. 
156, 73 L.Ed. 650 [rev 162 N.E. 425, 
119 Ohio St. 151 (aff 161 N.E. 789, 28 
Ohio App. 1)]. 


For later cases, developments and changes in the law see Annotations, same title and section num 


Rectanus Co., 39 S.Ct. 48, 248 U.S. 90, 
63 L.Ed. 141 [aff 226 F. 545 (rev 206 
F. 570)]; Rice & Hutchins v. Vera 
Shoe Co., 290 F. 124; Ammon & Per- 
son v. Narragansett Dairy Co., 262 F. 
880 faff. 252° F. 276, 254 F. 208]; 
Gessler v. Erwin, 193 N.W. 363, 182 
Wis. 315. 


30. Hanover Star Milling Co. v. 
Metcalf, 36 S.Ct. 357, 240 U.S. 403, 60 
L.Ed. 713 [rev 204 F. 211, 122 C.C.A. 
433, jandatt 208 ek. (513,59 125: CiCcA. 
DLS tole ALLS Le) SPL s 6s Vermont 
Maple Syrup Co. v. F. N. Johnson 
Maple Syrup Co., 272 F. 478; Scan- 
dinavia Belting Co. v. Asbestos & 
Rubber Works of America, 257 F. 936, 
169 C.C.A. 87 [cert den 39 S.Ct. 494, 
250 U.S. 644, 63 L.Ed. 1186]. 


31. Good Housekeeping Shop v. 
Smitter, 236 N.W. 872, 254 Mich. 592. 


32. Sweet Sixteen Co. v. Sweet 
“16” Shop, 15 F.(2d) 920. 


[a] When market created.—A 
casual sale or a casual importation 
does not establish or create a “mar- 
ket,” within the rule that a trader 
may protect his trade-mark or trade- 
name in the market in which he sells, 
and prevent another trader from 
adopting the same trade-mark or 
trade-name in that territory. Le 
Blume Import Co, v. Coty, 293 F. 344 
faff 292 F. 264]. 


33. Le Blume Import Co. v. Coty, 
supra. 


34. U.S.—United Drug Co. v. 
Theodore Rectanus Co., 39 S.Ct. 48, 
248 U.S. 90, 638 L.Ed. 141 [aff 226 F. 
545. (rev 206 F. 570)J]; Hanover Star 
Milling Co. v. Metcalf, 36 S.Ct. 357, 
240 U.S. 403, 60 L.Ed. 713 [rev 204 F. 
211, 122 C.C.A. 483, and aff 208 F. 513, 
125 C.C.A. 515, L.R.A.1916D 136]; 
Jacobs v. Iodent Chemical Co., 41 F. 
(2d) 687; Griggs v. Erie Preserving 
Co., 181 F. 859; Kathreiner’s Malz- 
kaffee Fabriken, ete. v. Pastor Kneipp 
Medicine Co., 82 F. 321, 27 C.C.A. 351; 
Carlsbad v. Kutnow, 71 F. 167, 18 
C.C.A. 24; Richter v. Reynolds, 59 F. 
577, 8 C.C.A.. 220. 


Cal.—Derringer v. Plate, 
292, 87 Am.D. 170. 


Iowa.—Sartor v. Schaden, 101 N.W. 
511, 125 Iowa 696. 


Wis.—Gessler v. Erwin Co., 193 N. 
W. 363, 182 Wis. 315. ~ 


Eng.—Imperial Tobacco Co. (New- 
foundland) Lim. v. Duffy, [1918] A.c. 


29 Cal. 


.mark used by a 


Ont.—Smith vy. Fair, 14 Ont. 729. 


[a] Thus (1) although a _ trade- 
licensee in selling a 
patented article in foreign countries 
was an infringement in the United 
States of a third person’s trade-name, 
where the licensee was the first to 
enter the foreign field, his rights 
were paramount to those of one a¢t- 
quiring the third person’s rights. 
Gessler v. Erwin Co., 193 N.W. 363, 
182 Wis. 315. (2) One having a 
license to sell a patented article in 
foreign countries is not concerned 
with any confusion arising in the 
United States, where his license is 
not effective, because of a similarity 
of the trade-name under which the 
article is sold with that of a third 
person. Gessler v. Erwin Co., supra. 


35. Jacobs v. Iodent Chemical Co., 
41 F.(2d) 637. See Morrison v. Case, 
17 F.Cas.No., 9,845, 9 Blatchf. 548, 2 
Off.Gaz. 
clusive right of shirt manufacturers, 
who sell their goods in the general 
market and have a business of con- 
siderable magnitude, to the use of a 
trade-mark registered in the United 
States patent office is coextensive 


with the limits of the United States).. 


But see Sartor v. Schaden, 101 N.W. 
511, 125 Iowa 696 (where it was said 
that a trade-mark is of necessity geo- 
graphical, and covers the entire lim- 
its of the jurisdiction of the sover- 
eignty granting the right). 


36. Baglin v. Cusenier Co., 31 S. 
Ct. 669,221 U.S. 580, 55 L.Ed: “863 
(mod 164 F. 25, 90 C.C.A. 499 (aff 
156 F. 1016)], 156 F. 1015 [aff 141 F. 
497, 72 C.C.A. 555]; Saxlehner v. 


‘Hisner, etce., Co., 21. S.Ct. 7, 179 U.S, 


19, 45 L.Ed. 60 [rev 91 F. 5386, 33 C.C. 
A. 291]; Kaiserbrauerei v. J. & P. 
Baltz Brewing Co., 71 F. 695 [aff 74 
FF. 222, 20 C.C.A. 402]; Dr. Jaeger’s 
Sanitary Woolen System Co. v. Le 
Boutillier, 24 N.Y.S. 890, 5 Misc. 78; 
National Starch Mfg. Co. v. Munn’s 
eek Maizena, etc., Co., [1894] A.C. 


_ [a] Action of foreign government 
in transferring trade-mark rights to 
another does not affect trade-mark 
rights acquired in this country by 
the former owner. Baglin v. Cusenier 
Co., 31 S.Ct. 669, 221 U.S. 580, 55 L. 


Ed. 863 [mod 164 F. 25, 90 C.C.A. 499° 


(aff 156 F. 1016)], 156 F. 1015 [aft 
141. 3.497, 72. C.G.A. 555]. 


87. See infra §§ 37, 38. 


ber. 


544 (holding that the ex-- 
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any place has the better right every place, but rath- 
er that he who first employed the mark in a par- 
ticular market has the better right in that market.38 
AG does not extend to a case where the same trade- 
mark is employed simultaneously by two persons in 
different markets separate and remote from each 
other;*® and so protection will not be afforded as 
against a subsequent user and appropriator, who in 
good faith adopts and uses the mark in territory 
into which the goods of the first appropriator have 
not penetrated and have not been used or sold,*° 
for where two users of the same or a similar trade- 
mark occupy essentially different territory, each is 
entitled to its exclusive use in his own territory as 
against the other, regardless of which was the earlier 
user.*+ Thus a prior use of a trade-mark in a for- 
eign country does not entitle its owner to claim ex- 
clusive trade-mark rights in the United States as 
against one who in good faith adopted a like trade- 
mark here prior to the entry of the foreigner into 
this market.4? However, if it appears that the see- 
ond adopter selected the mark with some design 
inimical to the interests of the first user, such as 
to take the benefit of the reputation of his goods, 
to forestall the extension of his trade, or the like,*? 
or where the junior appropriator of the trade-mark 
is occupying territory that would probably be reached 


38. United Drug Co. v. Theodore 
Rectanus Co., 39° S.Ct. 48,248 U:S; 
90, 63 L.Ed. 141 [aff 226 F. 545 (rev 
206 F. 570)1]. 42. 


39. United Drug Co. v. Theodore 
Rectanus Co., supra. 


40. Sweet Sixteen Co. v. Sweet 
“16” Shop, 15 F.(2d) 9290; General 455] 
Baking Co. v. Gorman, 295 F. 168 [aff : 
3 F.(2d) 891 (cert den 45 S.Ct. 639, [a] 
268 U.S. 705, 69 L.Ed. 1167)]; Thomas 
G. Carroll, etc., Co. v. McIlvaine, 171 
F. 125 [aff 183 F. 22, 105 C.C.A. 314}. 


[a] ‘hus, where use of a trade- 


this country.” 


Coty, 


AND UNFAIR COMPETITION 


Le Blume Import Co. 
avenge 293 EF. 344, 350 [aff 292 F. 


Ine., 
‘Grand Luxe, 298 F. 865 [aff 292 F. 
319, and cert den 45 S.Ct. 94, 266 U.S. 
609, 69 L.Ed. 466]; ] 
olds, 59 F. 577, 8 C.C.A. 220 [aff 52 F. 45 


Priority between foreign and 46 
domestic user.—As F 
eigner who first used and registered 
a trade-mark in a foreign country, 
and a resident who first used the 
same mark in the United States, the 
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by the prior user in the natural expansion of his 
trade,** the second user will be prevented from us- 
ing the mark. 


Treaties between various countries have to some 
extent made provision for the protection of the 
trade-mark rights of their respective citizens.*5 


Unlicensed foreign corporation. Trade-marks of a 
corporation are not limited to those states in which 
it has complied with the local laws authorizing it 
to do business therein as a foreign corporation.*® 


Conflict of laws. Trade-marks are limited by the 
territorial boundaries of the sovereignty in the sense 
that the existence of a trade-mark in any given ju- 
risdiction is determined according to the law there-- 
in, without reference to any foreign rule, judicial 
or otherwise.** Thus a trade-mark started elsewhere 
depends for its protection in a foreign jurisdiction 
on the law prevailing therein, and confers no rights 
except by consent of that law.48 Our courts do not 
decide what trade-marks exist or do not exist in- 
foreign countries,*® and the decision of a court of 
a foreign country as to the existence or nonexist- 
ence of a trade-mark-therein will be given full force 
and eredit in this country;°° but such foreign de- 
cision will not settle who is entitled to the trade- 


have an established place of business 
and where it was claimed there was 
no competition.” Good Housekeeping 
Shop v. Smitter, 236 N.W. 872, 873, 
254 Mich. 592. 


44. Sweet Sixteen Co. 
“16” Shop, 15 F.(2d) 920. 


See Hopkins Unfair Trade p 
374; Paul Trade-Marks p 826. 


v. Parfums De 


v. Sweet 
Richter v. Reyn- 


Consolidated Ice Co. v. Hygeia 
Distilled Water Co., 151 F. 10, 80 C. 
C.A. 506 [aff 144 F. 139]; Motor Boat 
Pub. Co. v. Motor Boating Co., 107 
N.Y.S. 468, 57 Mise. 108; Standard 


between a for- 


mark has been only local, the right 
eannot be asserted in a territory to 
which the trade has never been ex- 
tended, as against another who has 
in good faith and without knowledge 
of such use adopted the same or a 
similar mark in that territory. Gen- 
eral Baking Co. v. Gorman, 295 F. 168 
[aff 3 F.(2d) 891 (cert den 45 S.Ct. 
639, 268 U.S. 705, 69 L.Ed. 1167)]. 


41. Ammon & Person v:. Narra- 
gansett Dairy Co., 262 F. 880 [aff 252 
F. 276, 254 BF. 208]; Thomas G. Car- 
roll, ete., Co. v. McIlvaine, 171 F. 125 
[afi-183) 8.22; 105 °C:C.A.. 314]; “Im- 
perial Tobacco Co. (Newfoundland) 
Lim. v. Duffy, [1918] A.C. 181. 


[a] “hus, where appellants regis- 
tered in. Newfoundland a trade-mark 
which they had used for some years 
in ignorance of the fact that a similar 
trade-mark had been used for a long- 
er period in the United States for the 


same class of goods, and was protect-: 


ed there by law, respondent, by ex- 
tending to Newfoundland a user of 
the trade-mark which had previously 
been confined to the United States, 
was infringing appellants’ trade- 
mark. Imperial Tobacco Co. (Néw- 
foundland), Lim v. Duffy, [1918] A.C. 
181. 

[b] “It is not essential that one 
who claims protection of his trade- 
mark should in all cases be able to 
show that he first used it. The prior 
use of a mark by another in some 
foreign country is not fatal, if the 
one claiming protection is able to 
show that he was first to use it in 


resident has the paramount right to 
the trade-mark in the United States. 
Richter v. Reynolds, 59 F. 577, 8 C.C. 
A. 220 [aff 52 F. 455]. 


[b] Construction of treaty.—A 
treaty with a foreign country winch 
provides that, with regard to the 
marks of labels of goods, or of their 
packages, a citizen of such foreign 
country shall enjoy in the United 
States the same protection as native 
citizens does not give to a citizen of 
such foreign country who has ac- 
quired the right to a trade-mark in 
that country a similar right to the 
trade-mark in the United States, but 
it merely assures to the citizens of 
the respective countries the protec- 
tion of the laws of the other and 
enables the foreign citizen to adjudi- 
eate in the manner and under the 
laws of this country the effect in 
this country of his acquisition of a 
trade-mark in the foreign country 
precisely as any similar question 
would be adjudicated if presented to 
the same court for decision by one of 
our own citizens. Richter v. Reyn- 
olds, 59 F. 577, 8 C.C.A. 220. 


43. Hanover Star Milling Co. v. 
Metcalf, 36 S.Ct. 357, 240 U.S. 403, 
60 L.Ed. 713; Sweet Sixteen Co. v. 
Sweet “16” Shop, 15 F.(2d) 920. 


“An exception to the rule has been 
made where an outstanding and wide- 
ly known name, made valuable by the 
owner ... Was pirated for the 
purpose of deceiving the public in a 
territory where the company did not 


Sanitary Mfg. Co. v. Standard Ideal 
Co., 37 Que.Super. 33. 


[a] Sole consequence is the statu- 
tory penalty for doing business with- 
out a_ license. Standard Sanitary 
Mfg. Co. v. Standard Ideal Co., 37 
Que.Super. 33. 


47. Avenarius v. Kornely, 121 N. 
W. 336, 139 Wis. 247. See also per 
Holmes, J., in Hanover Star Milling 
Co. v. Metcalf, 36 S.Ct. 357, 365, 240 
U.S. 403, 60 L.Ed. -713° C‘It never 
should be forgotten that 
when a trademark started in one state 
is recognized in another it is by the 
authority of a new sovereignty that 
gives its sanction to the right. The 
new sovereignty is not a passive 
figurehead. It creates the right with- 
in its jurisdiction, and what it creates 
it may condition .. or it may, 
deny’’). 


‘L[a] Gocal law. roverns.—Whether 
one claiming a right to a trade-mark 
could register it in foreign countries: 
under their laws is immaterial, but 
the question is whether his claim is 
in harmony with the local law. 
Avenarius v. Kornely, 121 N.W. 336, 
139 Wis. 247. 


48. Ingenohl v. Walter EH. Olsen & 
Co., 47 §.Ct. 451, 273 U.S. 541, 71 Li 
Ed. 762. 


49. Avenarius v. 
W. 336, 139 Wis. 247. 


50. Ingenohl v. Walter H. Olsen & 
Co., 47 S.Ct. 451, 273 U.S. 541, 71 L. 
Ed. 762. : 


Kornely, 121 N. 
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mark here.™ 


[§ 12] e. Monopoly of Goods Not Conferred. The 
owner of a trade-mark has no right of property to 
prevent others from manufacturing, producing, or 
selling the same article to whith it is attached. 
The trade-mark confers no exclusive rights in the 
goods to which the mark has been applied. Such a 
right ean be acquired only under the patent or copy- 
Anyone, unless prevented by a copy- 
right or patent, may make and sell goods, similar 
in all respects to the goods sold by another under a 
trade-mark,®? and he may also use the trade-marked 
article in his business, and advertise to that effect.°* 
Neither does a trade-mark confer on the owner the 
right to fix the terms on which his vendee may dis- 
pose of the trade-marked article.*° 


right laws, 


51. Carlsbad v. Kutnow, 68 F. 794 
Leth aOR P68. CICA. 247). 


[a] Effect of foreign decision.—A 
decision of the high court of chan- 
cery in England, granting to defend- 
ant, against complainant’s opposition, 
the right to register the trade-mark 
in dispute can have no effect beyond 
the grant of that privilege in that 
jurisdiction, and does not determine 
who is entitled to the trade-mark in 
this country. Carlsbad v. Kutnow, 68 
KF. 794 [aff 71 F. 167, 18 C.C.A. 24]. 


52. Dr. Jaeger’s Sanitary Woolen 
System Co. v. Le Boutillier, 24 N.Y. 
S. 890, 5 Mise. 78. 


53. U:S.—In re General Petroleum 
Corporation of California, 49 F.(2d) 
966; Goodyear Tire, etc., Co. v. Rob- 
ertson, 18 F.(2d) 639 [aff 25 F.(2d) 
833]; Bamforth v. Douglass Post 
Card, ete., Co., 158 F. 3855; Globe- 
Wernicke Co. v. Fred Macey Co., 119 
F. 696, 56 C.C.A. 304 [cert den 24 
S.Ct. 858, 194 U.S. 634, 48 L.Hd. 1160]; 
Dennison Mfg. Co. v. Thomas. Mfgz. 
Co., 94 KH. 651; Putnam Nail Co, v. 
' Bennett, 43 F. 800; Coffeen: v. Brun- 
ton, 5 F.Cas.No. 2,946, 4 McLean 516; 
Fairbanks v. Jacobus, 8 F.Cas.No. 
4,608, 3 Ban.&A. 108, 14 Blatchf. 337; 
Singer Mfg. Co. v. Larsen, 22 H.Cas. 
No. 12,902, 3 Ban.&A. 246, 8 Biss. 151. 


Cal.—Spieker v. Lash, 36 P. 362, 102 
Cal. 38. 


Mass.—Garst v. Hall, ete., Co., 61 
N.E. 219, 179 Mass. 588, 55 L.R.A. 631; 
Flagg Mfg. Co. v. Holway, 59 N.E. 
667, 178 Mass. 838; Dover Stamping 
Co. v. Fellows, 40 N.E. 105, 163 Mass. 
191, 47 Am.S.R. 448, 28 L.R.A. 448. 


Mich.—Warren Bros. Co. v. Barber 
Asphalt Paving Co., 108 N.W. 652, 145 
Mich. 79, 12 L.R.A.N.S. 339. 


N.¥.—Cooke, etc., Co. v. Miller, 62 
N.E. 582, 169 N.Y. 475; Westcott 
Chuck Co. v. Oneida Nat. Chuck Co., 
106 N.Y.S.-1016, 122 App.Div. 260. 


Ohio.—Brill v. Singer Mfg. Co., 41 
OhioSt. 127, 52 Am.R. 74. 


Pa.—Putnam. Nail Co. v. Dulaney, 
21 A. 391, 140 Pa. 205, 28 Am.S.R. 228, 
11 L.R.A. 524 [aff 8 Pa.Co. 595]. 


Wis.—Gessler v. Grieb, 48 N.W. 
1098. 80 Wis. 21, 27 Am.S.R. 20; Mar- 
shall v. Pinkham, 9 N.W. 615, 52 Wis. 
572, 38 Am.R. 756. 


Eng.—Powell v. Birmingham Vine- 
gar Brewery Co., [1896] 2 Ch. 54 [aff 
[1897] A.C. 710]; Hirst v. Denham, 
I,R. 14 Ha. 542. 


{a] Thus uncopyrighted post 
ecards are not entitled to protection as 
trade-marks either singly or collec- 
tively, as they do not identify and 


TRADE-MARKS, 


4 


TRADE-NAMES, 


[§§ 11-14 


not confer a right to dictate the prices at which 


Thus it does 


‘distinguish the product of the manu- 


facturer, but constitute the product 
itself. Bamforth v. Douglass Post 
Card, ‘ete:, \Co., 158 By. 356. 


[b] “A man may make any article 
he pieases that is not protected by a 
patent. a 
perfectly that the one may be mis- 
taken for the other, but he may not 
sell his own article as and for that 
of-another, by means of a trade-mark 
in imitation of the trade-mark of 
such other person.” Putnam Nail Co. 
v. Dulaney, 21 A. 391, 140 Pa. 205, 213, 
23 Am.S.R. 228,11 L.R.A. 524 (bronze 
horseshoe nail). Structural imita- 
tion or copying as unfair competition 
see infra § 132. 


[c] Little analogy to patent or 
copyright.—‘“‘Property in a_ trade- 
mark, or rather in the use of a trade- 
mark or name, has very little analo- 
gy to that which exists in copy- 
rights, or in patents for inventions.” 
Delaware, ete., Canal Co. v. Clark, 13 
Wall. (U-S.) 311, 322, 20 L.Ed. 581. 


Exclusive right to: 


Copyrighted article see ORR ae 
and Literary Property 13 C.J. 


Haxepted article see Patents 48 C.J. 
p 


54. Sweezy v. McBrair, 35 N.Y.S. 
11; 39 Hun 155 [aff 53 NN... 1132) 157 
N.Y. 710] (use by dentist of trade- 
marked local anesthetic for the pain- 
less extraction of teeth). 


Use of trade-mark to inform and 
not to deceive public see supra § 8. 


55. Coca-Cola Co. r State, (Tex. 
Civ.App.) 225 S.W. 79 


56. Garst v. Hall, a Co., 61 N.E. 
219, 179 Mass. 588, A IELIsW/ 631; 
Ajello v. Worsley, [1898] 1 Ch. 274 
See also Oliver Typewriter Co. vy. 
American Writing Mach. Co., 156 F. 
177 (where the court said: hey know 
of no law that forbids the defendant 
to purchase and sell new Oliver type- 
writers, or second hand Oliver type- 
writers, after repair, if guilty of no 
fraud or misrepresentation or viola- 
tion of contract in so doing”’). 


[a] As general rule, any person 
may sell or offer for sale at any price 
whatsoever goods of which he is not 
the owner, but which he hopes or ex- 
pects to acquire. Ajello v. Worsley, 
[1898] 1 Ch. 274. 


57. Renewal of registration as 
conferring new rights see infra § 200. 


58. Lawrence-Williams Co. v. So- 
ciete Enfants Gombault Et Cie, 52 F. 
(2a) 774 [cert den 52 S.Ct. 406, 285 
U.S. 549]; lLeidersdorf v. Flint, 15 


He may imitate it so } 


the trade-marked goods may be resold by a pur- 
chaser from the original owner.*® 


[§ 13] f. Time Limit.57 
52 | marks do not expire by lapse of time. 

is limited only by the period of its use, and ceases 
only with its abandonment.°® : 


[§.14] B. Trade-Names®®—1. Definition. 
names are names which are used in trade to designate 
a particular business of certain individuals consid- 
ered somewhat as an entity, or the place at which 
a business is located, or of a class of goods, but 
which are not technical trade-marks either because 
not applied or affixed to-goods sent into the market, 
or because not capable of exclusive appropriation 
by any one as trade-marks. °° 


Common-law  trade- 
The right 


Trade- 


Trade-names are either 


F.Cas.No. 8,219, 8 Biss. 327, 18 Alb. 
L.J. 382, 429, 7 N.Y. Wkly. Dig. 360; 
Hwing v. Standard Oil Co., 42 App. 
SOOM le 


59. Abandonment of trade-names 
see infra § 226. 


60. U.S.—St. Louis Independent 
Packing Co. vy. Houston, 215 F. 553, 
560 [quot Cyc]; Draper v. Skerrett, 
116 F. 206. 


Cal.—Hainque Cyclops 
Works, 68 P. 1014, “136 Cal. 351. 


Ind.—Hartzler v. Goshen Churn & 
Ladder Co., 104 N.E. 34, 37, 55 Ind. 
App. 455 [quot Cyc]. 

Mass.—Cohen v. Nagle, 76 N.HE. 
276, 190 Mass. 4, 2 L.R.A.N.S. 964. 


N.Y.—Koehler v. Sanders, 25 N.H, 
235, 122 N.Y. 65, 9 L.R.A. 576; Church 
v. Kresner, 49 N.Y.S. 742, 26 App.Div. 
349. 


Pa.—Laughman’s Appeal, 18 A. 
415, 128 Pat 1, 6 GER.A. 599. 


Philippine.—U. v. Kyburz, 28 
Philippine 475, ist ‘Tquot Cyc]. 


[a] Other. definitions: (1) 


Iron 


A 


trade-name, properly so called, is the- 


name of a house where a business is 
carried on or the name given to a 
commodity. When it is the name of 
a commodity it is frequently derived 
from the trade-mark used on the 
commodity.” Shoemaker vy. Ulmer, 
34 Pa.Co. 469, 473. (2) A ‘“‘trade- 
name is word or phrase by which 
business enterprise or business loca- 
tion or specific articles of merchan- 
dise from a specific source are known 
to the public, and which when applied 
to merchandise is generic or descrip- 
tive and hence not susceptible of ap- 
propriation as technical trade-mark.” 
Richmond Remedies Co. v. Dr. Miles 
Medical Co., 16 F.(2d) 598, 602 [quot 
Hopkins Trade-Marks, Trade-Names, 
and Unfair Competition p 13s}. (3) 
“A ‘trade-name’ is a word or phrase 
by which a business or enterprise, or 
specific articles of merchandise from 
a specific source, are known to the 
public.’”’ Northwestern Knitting Co. 
nara 128 N.W. 288, 290, 112. Minn. 


[b] Business name.—‘‘A business 
name, also sometimes called a trade- 
name or a commercial name, is that 
name under which a business is car- 
ried on, whatever it may be, whether 
a personal name as is commonly the 
case, or not.” Shoemaker v. Ulmer, 
34 Pa.Co, 469, 473, 474. 


[c] Trade-name as designating 
class of goods.—Under Sales Act § 15 
el 4, providing that, on sale of.an 
article under its patent or other 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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fixed or transitory in character,*! and may, or may 
not, be exclusive.*? A fixed trade-name attaches 
to a place regardless of the ownership of the name 
at any one time, while a transitory trade-name at- 
taches to the person regardless of where the person 
locates himself.** Exclusive trade-names are pro- 
tected very much on the same principles as trade- 
marks.** Nonexelusive trade-names are names that 
are publici juris in their primary sense, but which 
in a secondary sense have come to be understood 
as indicating the goods or business of a particular 
trader.*® 


Trade slogan. No distinction in fact or principle 


can be found between a trade-name and a trade 
slogan.®® 


[§ 15] 2. Purpose. The purpose of the law con- 
trolling trade-names is the prevention of a fraudu- 
lent interference with rights of the lawful holder 
of a trade-name,®’ and the protection of the public 
from imposition.*® 


[§ 16] 3. Property Right.®® 
property.7° 


[§ 17] 4. Basis of Relief. Relief against unfair 
competition by the use of trade-names really rests 
on the deceit or fraud which the later comer into 
the business field is practicing on the earlier comer 
and on the public.7+ It has been said that the prin- 
ciple on which courts of equity proceed in restrain- 
ing the simulation of names is not that there is 
property acquired by one party in the name, but 


Trade-names are 


trade-name, there is no implied war- 
ranty as to its fitness for any partic- 
ular purpose, a “trade-name” is a 


AND UNFAIR COMPETITION 


N.J.—O’Grady v. 


McDonald, 66 A. 
175, 72 N.J.Eq. 805. 
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to prevent fraud and deception in the dealing with 
the party charged with the simulation of a name 
used by another in a similar business or manufac- 
ture.*? 


[§ 18] 5. Extent of Right’2%—a. No Abstract 
Existence. A trade-name or sign of a particular 
business is auxiliary to, and an inseparable part of, 
the good will of its possessor.73 A trade-name exists 
as an incident of the business in which it was law- 
fully acquired, and with which it remains identified.** 
It cannot exist as a mere abstract right haviag no 
reference to any particular property, commodity, 
or business.‘® If separated from the business to 
which it belongs and with which it is identified it 
is thereby destroyed,’® and is no longer a species of 
property.77 However, although the name is in- 
separable from the business, it is separable from th 
premises.7& : 


[§ 19] b. Class of Goods.78% The trade-name ex- 
tends in its application to all goods coming within 
the scope of the activities of the business.7® It 
has even been held that the appropriation of a 
trade-name is a wrong which equity will enjoin 
without reference to the character of the article, or 
to the question of competition or of prior occupa- 
tion of the market in any particular territory.®°® 


[§ 20] c. Territorial Extent. A trade-name ac- 
knowledges no territorial boundaries of municipali- 
ties, or states, or nations, but extends to every market 
where the owner’s reputation has gone and his goods 


721%. Of trade-mark see supra § 9. 
73. Hall v. Holstrom, 289 P. 668, 


name given by a manufacturer to the 
particular product made by him, and 
the generic name of an article made 
by several is not a trade-name. Grif- 
fin v. Metal Product Co., 107 A. 713, 
264 Pa. 254. 


- [d] Under Meat Inspection Law. 
—It is such ‘‘trade-names’”’ as the 
secretary of agriculture must ap- 
prove under the Meat Inspection Act 
of 1907 (USCA tit 21 §§ 71-93, 95). 
St. Louis Independent Packing Co. v. 
Houston, 215 F. 553, 560. 


61. Big Store Co. v. Levine, 22 
OhioN.P.N.S. 469. 

62. St. Louis Independent Packing 
Co. v. Houston, 215 F. 553, 560 [quot 


Cyc]; Clark Thread Co. v. Armitage, 
67. EF. 896. [aff 74 F. 936, 21. C.C.A. 
178]; Hartzler v. Goshen Churn & 


Ladder Co., 104 N.E. 34, 55 Ind.App. 
455 [quot Cyc]; Amoskeag Mfg. Co. 
v. Garner, 54. How.Pr. (N.Y.) 297; 
U. S. v. Kyburz, 28 Philippine 475, 
481 [quot Cyc]. See also Grocer- 
teria, Ltd. v. T. Eaton, Co., Ltd., 22 
Alta.L. 92, [1926] 1 Dom.L.R. 26, 
[1926] 1 West.Wkly. 1 (holding the 


trade-name ‘“Grocerteria’” not exclu- | 


Sive). 


63. Big Store Co. v. Levine, 22 


OhioN.P.N.S. 469. 


64. U.S.—St. Louis Independent 
Packing Co. v. Houston, 215 F. 553, 
560 [quot Cyc]. 

Ill.—Bolander v. Peterson, 26 N.E. 
GOS esol. 25,01 er RA. 350+ Patt 
35 Ill.App. 551]. 

Ind.—Hartzler v. Goshen Churn & 
Ladder Co., 104 N.E. 34, 55 Ind.App. 
455. ‘ 

La.—Vonderbank v. Schmidt, 10 So. 
616. 44 La.Ann. 264, 32 Am.S.R. 336, 
15 L.R.A. 462. 


N.Y.—Ball vy. Broadway Bazaar, 87 
N.E. 674, 194 N.Y. 429; Koehler v. 
Sanders, 25 N.E. 235, 122 N.Y. 65, 72, 
9 L.R.A. 576 [cit Howard vy. Hen- 
riques, “5 IN-Y. Super. 725] 3). Fay —v. 
Lambourne, 108 N.Y.S. 874, 124 App. 
Div. 245 [aff 90 N.E. 1158, 196 N.Y. 
B51). 

Philippine.—U. S. v. Kyburz, 28 
Philippine 475, 481 [quot Cyc]. 

Eng.—Singer Mfg. Co. v. Loog, 8 
App.Cas. 15. 

65. Hartzler v. Goshen Churn & 


Ladder Co., 104 N.E. 34, 55 Ind.App. 
455. 


Doctrine of secondary meaning see 
infra § 102. 


66. Yellow Cab Co. of San Diego 
v. Sachs, 216 P. 33, 191 Cal. 238, 28 


|A.U.R. 105. 


67. Northwestern Knitting Co. v. 
Garon, 128 N.W. 288, 112 Minn. 321. 


68. Northwestern Knitting Co. v. 
Garon, supra. 


69. Trade-mark as property right 
see supra § 3. 


70. Hall v. Holstrom, 289 P. 668, 
106 Cal.App. 563; Ludlow-Saylor 
Wire Co. v. Wollbrinck, 205 S.W. 196, 
275° Mo. 339; 


[a] Under statute (Pol. Code §§ 
8197, 3199) the rights acquired in a 
trade-name are property rights. Ev- 
ans v. Shockley, 209 P. 42, 58 Cal. 
App. 427. 


71. Yellow Cab Co. of San Diego 
Vv. sachs, 2l6or, 33, £91) Cal. 238,528 
A.L.R. 105. 


72. Most Worshipful Grand Lodge, 
Free, Ancient, and Accepted Masons 
of Dist. of Columbia v. Grimshaw, 34 
App.D.C. 383. 


106 Cal.App. 563. 


“A name used in connection with 
an established trade is an asset 
equally with the good will of the 
business and in fact inseparable from 
it.’ Julius Bien Co. v. Franklin, 151 
N.Y.S. 28, 25, 87 Mise. 434. 


74 Children’s Bootery v. Sutker, 
107 So. 345, 91 Fla. 60, 44 A.L.R. 698. 

75. Children’s Bootery y. Sutker, 
supra. 


76. Children’s Bootery v. Sutker, 
supra. 


77. Smith v. Yost, 125 N.E. 73, 72 
Ind.App. 628. 


78. Glen, etc, Mfg. Co. v. Hall, 
61 N.Y. 226, 10 Am.R. 278 [rev 6 
Lans. 158]. 

[a] For example, the business 


could be carried on on the opposite 
side of the street. Glen, etc., Mfg. 
sa vs, Hall, 61.-N.Y2, 226, 19 Amer. 


781%. Limitation of trade-mark to 
class of goods see supra § 10. 


79. Citizens’ Wholesale Supply Co. 
v. Golden Rule, 180 N.W. 95, 147 
Minn. 248. 


[a] Tlustration.—A merchant op- 
erating a department store may use 
its trade-name in connection with its 
subsequently added grocery depart- 
ment. Citizens’ Wholesale Supply 
Co. v. Golden Rule, 180 N.W. 95, 147 
Minn. 248. 


80. Aunt Jemima Mills Co. v. Rig- 
ney & Co., 247 F. 407, 159 C.C.A. 461, 
L.R.A. 1918C 1089 [rev and cert den 
as 222, 245 U.S. 672, 62 L.Ed. 


Of trade-mark see supra § 11. 
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become known.®! 


81. Western Equipment, etc., Co. 
v. Reyes, 51 Philippine 115. ' 

[a] Thus, appropriation of name, 
sign, design, or symbol indicating 
ownership of business is permissi- 
ble, although the business may be 
Operated in various units in remote- 
ly separated localities. Hall v. Hol- 
strom, 289 P. 668, 106 Cal.App. 563. 

82. Benioff v. Benioff, 222 P. 835, 
64 Cal.App. 745; Good Housekeeping 
Shop v. Smitter, 2836 N.W. 872, 254 
Mich. 592. 

Territorial extent of business name 
see infra § 123. 


83. Aultz v. Zucht, (Tex.Civ.App.) 


209 S.W. 475. 


84. “Brade-mark” see supra § 1. 
Trade-name see supra § 14. 


Unfair trade practices under Fed- 
eral Trade Commission Act see infra 
§§ 290-302. 


85. Checker Cab Mfg. Corp. Vv. 
poecney 197 N.Y.S. 284, 119 Misc. 


86. U.S.—Tweedie v. Royal Co., 
267 BF. 224 [rev on other grounds 276 
F. 351]; M. C. Peters Milling Co. v. 
International Sugar Feed No. 2 Co., 
262 EF. 336; Sayre v. McGill Ticket 
Punch’Co., 200 F. 771. 


Ind.—Hartzler v. Goshen Churn & 
Ladder Co., 104 N.E. 34, 55 Ind.Apv. 
455 [quot Cyc]. 


Ky.—Newport Sand Bank Co. v. 
Monarch Sand Mining Co., 137-S.W. 
784, 144 Ky. 7, 34 L.R.A.N.S, 1040. 


Md.—Braiterman-Fedder Co. v. 
eae 145 A. 338, 156 Md. 699 [quot 
ye]. 


Mo.—Joseph S. Baum Mercantile 
Co. v. Levin, 174 S.W. 442, 189 Mo. 
App. 237 [quot Cyc]; Westminister 
Laundry Co. v. Hesse Envelope Co., 
156 S.W. 767, 768, 174 Mo.App. 238 
[eit Cyc]. 


N.Y.—Louis’ Restaurant v. Coffey, 
230 N.Y.S. 82, 132 Misc. 690. 


Philippine.—Alhambra Cigar, etce., 
ee ao v. Mojica, 27 Philippine 266, 
70, ‘ 


Tenn.—C. F. Simmons Medicine Co. 
v. Mansfield Drug Co., 28 S.W. 165, 
93 Tenn. 84. 


[a] Other definitions: (1) “Un- 
fair competition consists in the sale 
of the goods of one manufacturer or 
vendor for those of another.” Ste- 
vens-Davis Co. v. Mather & Co., 230 
Ill.App. 45, 67. (2) “Unfair compe- 
tition” consists in placing on the es- 
tablished trade of another an. article 
or a commodity dressed so as to be 
very like the other and palming off 
the imitation as the original. Met- 
ealf v. Hanover Star Milling Co., 204 
¥. 211, 214 [rev on other grounds 36 
S.Ct. 357, 240 U.S. 408, 60 L.Ed. 713]. 
(3) “Unfair competition in business 
consists in palming off the goods or 
wares of one manufacturer on the 
public, as purchasers, as and for the 
goods or wares manufactured and 
furnished by another.” Col. W. F. 
Cody Historical Picture Co. vy. Coloni- 
al Amusement Co., 284 F. 873, 875; 


It does not, however, extend 
beyond the market of the person claiming it,*? 
but the fact that the same name may have been used 
in other cities by other persons will not deprive a 
person of protection against its use in the city in 
which it has been used exclusively by them until 
it has come to stand for their business.** 


[§ 21] C. Unfair Competition®:—1l. Definition. 


| those of 


TRADE-MARKS, TRADE-NAMES, 


Pyle Nat. Co. v. Oliver Electric Mfg. 
Co., 281 F. 632, 634 [cert den 43 S.Ct. 
96, 260 U.S. 736, 67 L.Ed. 488]. (4) 
“Tt consists in palming off one per- 
son’s goods as the goods of another,” 
Queen Mfg. Co. v. Isaac Ginsberg & 
Bros., 25 F.(2d) 284, 287. (5) Unfair 
competition “consists in one person 
imitating, by some device or designa- 
tion, the wares made and sold by an- 
other, for the purpose of palming off 
or substituting his wares for those 
of the other, and in that way mis- 
leading’ the purchaser by inducing 
him to buy the wares made and sold 
by the first, instead of those by the 
second.” Rocky Mountain Bell Tel- 
ephone Co. v. Utah Independent Tel- 
ephone Co., 88 P. 26, 28, 31 Utah 377. 
(6) “Unfair competition ordinarily 
consists in the simulation by one per- 
son, for the purpose of deceiving the 
public, of the names, symbols, labels, 
or devices employed by a business ri- 
val, in order to induce the purchasing 
public to buy the goods or wares of 
the former in the belief that they are 
the goods or wares of the latter.” 
Queen Mfg. Co. v. Isaac Ginsberg & 
Bros., 25 F.(2d) 284, 287. (7) “Un- 
fair competition ordinarily consists 
in the simulation by one person, for 
the purpose of deceiving the public, 
of the name, symbols, or devices em- 
ployed by a business rival, or the 
substitution of the goods or wares of 
one person for those of another, thus 
falsely inducing the purchase of his 
wares and thereby obtaining for him- 
self the benefits properly belonging 
to his competitor.” Philadelphia 
Dairy Products v. Quaker Ice Cream 
Cost 159 VAS; 8067 Pas 16aue | Ce )encet 
(unfair competition) ordinarily con- 
sists in the imitating by one person, 
for the purpose of deceiving the pub- 
lic, of the names or devices employed 
by a business rival, in order to in- 
duce the purchasing public to buy 
the goods of the former in the belief 
that they are the goods of the lat- 
ter.’ Coca-Cola Co. v. Boas, 27 F. 
(2d) 756, 757. (9) “The use in busi- 
ness competition of rights, property, 
or powers which may or may not 
ordinarily be susceptible of exclusive 
appropriation of one individual, in 
such a way as to injure another by 
misrepresentation, deceit, dishonesty, 
or fraud, and usually with intent so 
to do. Unfair competition in the 
sense in which it is most often used 
is a question of representation—rep- 
resenting one person’s goods to be 
another and similar false 
representations.” Borden’s Condens- 
ed Milk Co. v. Horlick’s Malted Milk 
Co., 206 F. 949, 952 [quot Sims Un- 
fair Business Competition p 29]. 
(10) “The doctrine of unfair trade 
amounts to no more than this: One 
person has no right to sell goods as 
the goods of another, nor do other 
business as the business of another 
and on proper showing will be re- 
strained from so doing.” White 
Studio v. Dreyfoos, 116 N.E. 796, 797, 
221 N.Y. 46. (11) “Doctrine of un- 
fair competition simply means that 
no one should be allowed to sell his 


goods as those of another.” WFinch- 
ley, Inc., v. Finchly Co., 40 F.(2d) 
7386, 7388; Anheuser-Busch, Inc., v. 


( 
Unfair competition is a form of unlawful business 
injury.2° It consists in passing off or attempting 
to pass off, on the public, the goods or business of one 
person as and for the goods or business of anothe 
It consists essentially in the conduct of a trade or 
business in such a manner that there is either an 
express or implied representation to that. effect.°* 
In fact it has been said that it is nothing but a 


r, 86 


Cohen, 37 F.(2d) 398, 396. (12) “Any 
conduct which tends to permit one 
to pass his goods or business off on 
the public as the goods or business 
of another constitutes unfair compe- 
tition.” Ford Motor Co. v. C. N. Cady 
Co., 208 N.Y.S. 574, 576, 124 Misc. 
678 [mod on other grounds 214 N.Y.S. 
838, 216 App.Div. 786]. (13) “Unfair 
competition consists in selling goods 
by means which shock judicial sensi- 
bilities.” Margarete Steiff, Inc. v. 
Bing, ‘215 F. 204, 206. (44) “Unfair 
trading consists in one party using a 
name, word or device which another 
had adopted to distinguish his goods, 
and in using it under such circum- 
stances and in such manner as to put 
off his goods as the goods of the oth- 
er party.” Tygert-Allen Fertilizer 
Co. v. J. E. Tygert Co., 21 Pa.Co. 1932, 
195. 


[b] Underlying element in all 
definitions “is that no person shall 
be permitted to palm off his own 
goods or products as the goods or 
products of another.” Lapointe 
Mach. Tool Co. v. J. N. Lapointe Co., 
99 A. 348, 350, 115 Me. 472. 


87. U.S.—Luminous Unit Co. v. R. 


Williamson & Co., 241 F. 265 [aff 245 
F. 988, 157 C.C.A. 670]; Globe-Wer- 
nicke Co. v. Brown, 121 F. 90, 57 C.C. 
A. 344; Thomas G. Plant Co. v. May 
Co., 100 KF. 72; Centaur Co. v. Mar- 
shall, 97 F. 785, 38 C.C.A: 413; Den- 
nison Mfg. Co. v. Thomas Mfg. Co., 
94 F. 651; Centaur Co. v. Neathery, 
91 F. 891, 34 C.C.A.-118; Vitascope 
Co. v. U..S. Phonograph Co.,, 83°F. 
30; Pennsylvania Salt Mfg. Co. v. 
Myers, 79 F. 87 [dism 82 F, 1003, 27 
COVA. 68a te 


Ind.—Hartzler v. Goshen Churn & 
Ladder Co., 104 N.E. 34, 55 Ind.App. 
455 [quot Cyc]. 


Iowa.—Lennox Furnace Co. v. Wrot 
Iron Heater Co., 160 N.W. 356, 362, 
165 N.W. 395, 181 Iowa 1331; Motor 
Accessories Mfg. Co. v. Marshalltown 
Motor Material Mfg. Co., 149 N.W. 
184, 167 Iowa 202. ; 


Md.—Braiterman-Fedder Co; v. 
Cardilli, 145 A. 338, 156 Md. 699 [quot 
Cyc]. . 

Mo.—Joseph S. Baum Mercantile 
Co. v. Levin, 174 S.W. 442, 189 Mo. 
App. 237 [quot Cyc]. 


N.Y.—Day v. Webster, 49 N.Y.S. 
314, 23 App.Div. 601; Louis’ Restau- 
rant v. Coffey, 230 N.Y.S. 82; Royal 
Baking. Powder Co. v. Jenkins, Price 
&S.T.M.Cas. 309. 


Ohio.—Henry Gehring Co. v. Mc- 
Cue, 154 N.B. 171, 23 OhioApp. 281; 
Lippman vy. Martin, 8 OhioS.&C.P.D. 
485, 5 OhioN.P. 120; Big Store Co. v. 
Levine, 22 OhioN.P.N.S. 469. 


Philippine.—Alhambra Cigar, etc., 
Mfg. Co. v. Mojica, 27 Philippine 266. 


Eng.—Reddaway Vv. Banham, 
[1896] A.C. 199; Saxlehner v. Apol- 
linaris Co., [1897] 1 Ch. 893; Powell 
v. Birmingham Vinegar Brewery Co., 
[1896] 2 Ch. 54 [aff [1897] A.C. 710]; 
Singer Mfg. Co. v. Loog, 18 Ch.D. 395 
[rev on other grounds 8 App.Cas, 15]. 


Ont.—Provident Chemical Works v. 


For later cases, developments and changes in the law see Annotations; same title and section number. 
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convenient name for the doctrine that no one should 
be allowed to sell his goods as those of another;®8 
and it may be stated broadly that any conduct, the 
natural and probable tendency and effect of which 


Soe Chemical Mfg. Co., 2 Ont.L. 


88. American Products Co. v. 
American Products Co., 42 F.(2d) 488, 
490; Ralston Purina Co. v. Saniwax 
Paper Co., 26 F.(2d) 941; Vogue Co. 
v. Thompson-Hudson Co., 300 F. 509 
[réh den 12 F.(2d) 991, and cert den 
sor” 98, 273 U.S. .701,. 71 L.Ed. 


89. U.S.—Saxlehner y. Hisner, etc., 
Co., 21 S.Ct. 7, 179. U.S..19; 45. L.Ed. 
60; Lawrence Mfg. Co. v. Tennessee 
MES Coy ILS: Ct (396)! £38 U.S, 4 bet 
34 L.Ed. 997; Goodyear’s India Rubber 
Glove Mfg. Co. v. Goodyear Rubber 
Co., 9 S.Ct. 166, 128 U.S. 598; 32 L.Ed. 
535; Amoskeag Mfg. Co. v. Trainer, 
101 U.S. 51, 25 L.Ed. 993; McLean v. 
Fleming, 96 U.S. 245, 24 L.Ed. 828; 
Columbian Art Works vy. Defiance 
Sales Corporation, 45 F.(2d) .342; 
Vortex Mfg. Co. v. Ply-Rite Contract- 
ing Co., 33 F.(2d) 302; Coca-Cola Co. 
v. Boas, 27 F.(2d) 756; O. & W. Thum 
Co. v. Dickinson, 245 F. 609, 158 C. 
C.A. 37 [cert den 38 S.Ct. 334, 246 U. 
S. 664, 62 L.Ed. 928]; Allen v. Wal- 
ton Wood, ete, Co, 178 FF. 287; 
Northwestern Consol. Milling Co. v. 
Callam, 177 F. 786; Burke v. Bishop, 
175 F. 167; Bates Mfg. Co. v. Bates 
Numbering Mach. Co., 172 F. 892 [aff 
178 F. 681, 102 C.C.A. 181]; Rush- 
more v. Saxon, 170 F. 1021, 95 C.C.A. 
671 [aff 158 EF. 499]; American To- 
bacco Co. v. Polacsek, 170 F. 117; H. 
Mueller Mfg. Co. v. A. Y. McDonaly, 
ete., Mfg. Co., 164 F. 1001 [mod on 
other grounds 183 F. 972, 106 C.C.A. 
312]; Gaines v. Kahn, 155 F. 639 
[rev on the facts 161 F. 495, 88 C.C. 
A. 437, and cert den 29 S.Ct. 682, 212 
U.S. 572, 53 L.Ed. 656, and 36 S.Ct. 
552, 241 U.S. 668, 60 L.Ed. 1229]; 
Yale, etc., Mfg. Co. v. Alder, 154 F. 
37, 83 C.C.A. 149; Buzby v. Davis, 
150 F. 275, 80 C.C.A. 163, 10 Ann.Cas. 
68; Hostetter Co. v. Gallagher 
Stores, 142 F. 208; Revere Rubber 
Co. v. Consolidated Hoof Pad Co., 
139 F. 151; Scriven v. North, 134 F. 
366, 67 C.C.A. 348 [mod 124 F. 894]; 
M. J. Breitenbach Co. v. Spangenberg, 


ot FP. 160; . K. Fairbanks Co. v. 
Dunn, 126 F. 227; Swift v. Brenner, 
125 FEF. 826; Globe-Wernicke Co. v. 


Brown, 121 F. 90, 57 C.C.A. 344; Sam- 
uel v. Hostetter Co., 118 F. 257, 55 
C.C.A. 111; Sterling Remedy Co. v. 
Spermine Medical Co., 112 F. 1000, 
50 C.C.A. 657; Lever Bros. Boston 
Works v. Smith, 112 F. 998; Hostet- 
ter Co. v. Martinoni, 110 F. 524; 
Hostetter Co. v. William Schneider 
Wholesale Wine, etc., Co., 107 F. 705; 
Weber Medical Tea Co. v. Kirsch- 
stein, 101 F. 580; Charles E. Hires 
Co. v. Consumers’ Co., 100 F. 809, 41 
C.C.A. 71; Centaur Co. v. Marshall, 
97 F. 785, 38 C.C.A. 413; Proctor, etc., 
Co. v. Globe Refining Co., 92 F. 357, 
34 C.C.A. 405; Elgin Nat. Watch Co. 
vy. Illinois eee CESS ots 89 F. 487 
rey on other grounds 
era 231; ond aft 21 S.Ct.-270, 179 
U.S. 665, 45 L.Hd. 365]; Saxlehner v. 
Bisner, etc., Co., 88 F. 61 [mod on 
other grounds 91 F. 536, 33 CU OZA: 
291, and rev on other grounds Zh Ss 
Ct. 7, 179 U.S. 19, 45 L.Ed. 60, 93 Off. 
Gaz. 940]; Hostetter Co. v. Sommers, 
84 F. 333; Hilson Co. v. Foster, 80 F. 
896; Putnam Nail Co. v. Bennett, 43 
F. 800; Wilcox, etc., Sewing-Mach. 
Co. v. Gibbens Frame, 17 F. 623, 21 
Blatchf. 431; Sawyer v. Horn, 1 ¥F. 
24, 4 Hughes 239; Frese v. Bachof, 
13 Off.Gaz. 635. pea 
Cal.—Morton v. Morton, ‘ i 
148 Cal. 142, 1 L.R.A.N.S. 660; Dodge 


F. 667, 35} 
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competition.®® 


Stationery Co. v. Dodge, 145 Cal. 380, 
78 P. 879; Hainque v. Cyclops Iron 
Works, 68 P. 1014, 186 Cal. 351; 
Schmidt v. Brieg, 35 P. 6238, 100 Cal. 
672, 22 L.R.A. 790. 


Conn.—Williams v. Brooks, 50 
Conn. 278, 47 Am.R. 642; Meriden 
Britannia Co. v. Parker, 39 Conn. 450, 
12 Am.R. 401. 


Ga.—Foster v. Blood Balm Co., 3 S. 
BE. 284,°77 Ga. 216. 


I1l.—Imperial Mfg. Co. v. Schwartz, 
105 Ill.App. 525. 


Ind.—Hartzler y. Goshen Churn & 
Ladder Co., 104 N.H. 34, 55 Ind.App. 
455 [quot Cyc]. 


Iowa.—Atlas Assur. Co. v. Atlas 
Ins. Co., 112 N.W. 232, 114 N.W. 609, 
138 Iowa 228, 128 Am.S.R. 189, 15 L. 
R.A. 625. 


Ky.—House of Directories v. Lane 
Directory Co., 206 S.W. 475, 182 Ky. 
384; Newport Sand Bank Co. v. Mon- 
arch Sand Mining Co., 137'S.W. 784, 
144 Ky. 7, 34 L.R.A.N.S. 1040; Rains 
v. White, 52 S.W. 970, 107 Ky. 114, 21 
Ky.L. 742. 


Me.—W. R. Lynn Shoe Co. v. Au- 
burn-Lynn Shoe Co., 62 A. 499, 100 
Me. 461, 4 L.R.A.N.S. 960. 


Md.—Bagby, etc., Co. v. Rivers, 40 
A. 171, 87 Md. 400, 67 Am.S.R. 357, 40 
L.R.A. 632. 


Mass.—-George G. Fox Co. v. Hatha- 
way, 85 N.E. 417, 199 Mass. 99, 24 L. 
R.A.N.S. 900; Viano v. Baeccigalupo, 
67 N.E. 641, 183 Mass. 160; Marsh v. 
Billings, 7 Cush. 322, 54 Am.D. 723. 


Mo.—Joseph S. Baum Mercantile 
Co. v. Levin, 174 S.W. 442, 189 Mo. 
App. 237 [quot Cyc]; McCann v. 
Anthony, 21 Mo.App. 88; Skinner v. 
Oakes, 10 Mo.App. 45. 


N.J.—International Silver Co, v. 
William H. Rogers Corp., 60 A. 187, 67 
N.J.Eq. 646, 110 Am.S.R. 506 [rev 57 
A. 725, 66 N.J.Eq. 140]. 


N.Y.—White Studio v. Dreyfoos, 
P16 NEY 79650797; 224 NOY. 465" Ball 
v. Broadway Bazaar, 87 N.E. 674, 194 
N.Y. 429; Fischer v. Blank, 33 N.E. 
1040, 138 N.Y. 244; Bregstone v. 
Greenberg, 182 N.Y.S. 340, 192 App. 
Div. 213; Seeman v. Zechnowitz, 121 
NVY.S. 125, 186 App-Div. 937; Ron- 
coroni v. Gross, 86 N.Y.S. 1112, 92 
App.Div. 221; Chureh v. Kresner, 49 
N.Y.S. 742, 26 App.Div. 349; Day v. 
Webster, 49 N.Y.S. 314, 23 App.Div. 
601; India Rubber Co. v. Rubber 
Comb, etc., Co., 45 N.Y.Super.Ct. 258; 
Andrew Jurgens Co. v. Woodbury, 106 
N.Y.S. 571, 56 Misc. 404; Monopol 
Tobacco Works y. Gensior, 66 N.Y.S. 
155, 32 Mise.87; Dr. Jaeger’s Sani- 
tary Woolen System Co. v. Le Boutil- 
lier, 24 N.Y.S. 890, 5 Misc. 78; Brown 
v. Braunstein, 83 N.Y.S. 1096; John- 
son v. Hitchcock, 3 N.Y.S. 680; Enoch 
Morgan’s Sons Co. v. Schwachofer, 
5 Abb.N.Cas. 265, 55 How.Pr. 37; 
Electro-Silicon Co. v. Levy, 59 How. 
Pr. 469; Coats v. Holbrook, 3 N.Y. 
Leg.Obs, 404, 2 Sandf.Ch. 586. 


Ohio.—Cleveland Transfer, etc., Co. 
v. Brailey, 23 OhioCir.Ct.N.S. 486; 
Lichtenstein v./ Levin, 27 OhioN.P.N. 
S. 337. 


Pa.—Pennsylvania Central Brewing 
Co. v. Anthracite Beer Co., 101 A. 925, 
926, 258 Pa. 45 [quot Cyc]; Juan F. 
Poruondo Cigar Mfg. Co. v. Vincente 
Portuondo Cigar Mfg. Co., 70 A. 968, 
222 Pa. 116; Hoyt v. Hoyt, 22 A. 755, 
143 Pa. 623, 24 Am.S.R. 575, 13 L.R.A. 
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is to deceive the publie so as to pass off the goods 
or business of one person as and for the goods or 
business of another, constitutes actionable unfair 


As thus defined it is a legal wrong 


343; Hohenstein vy, Perelstine, 37 Pa. 
Super. 540; Bobrow Bros. v. Manekin, 
23 Pa.Dist. 730; Hires v. Hires, 6 
Pa.Dist. 285; Goldberg v. Zaisel, 13 
Pa.Dist.&Co. 37; Dollar Dry Cleaning 
Co. v. Only Dollar Dry Cleaning Co., 
it Pa.Dist.&Co. 722; Credit Clearing 
House v. Boginsky, 8 Pa.Dist.&Co. 
655. 


Philippine.—Clarke v. Manila Candy 
Co., Ltd., 86 Philippine 100; Alham- 
bra Cigar, etc., Mfg. Co. v. Mojica, 27 
Philippine 266. 


Tex.—Scanlan v. Williams, 114 S. 
W. 862, 53 Tex.Civ.App. 28. 


Wash.—Hastern Outfitting Co. v. 
Manheim, 110 P. 28, 59 Wash. 428, 35 
L.R.A.N.S. 251. 


Wis.—Fish Bros. Wagon Co. vy. La 
Belle Wagon Works, 52 N.W. 595, 
aoe 546, 33 Am.S.R. 72, 16 L.R.A. 


Eng.—Reddaway v. Banham, [1896 
A.C. 199; Singer Mfg. Co. v. Loog, 
App.Cas. 15; Lee v. Haley, L.R. 5 Ch. 
155; Seixo v. Provezende, L. R. 1 Ch. 
192; Aerators vy. Tollitt, [1902] 2 Ch. 
319; Turton v.. Turton, 42° Ch.D. 128; 
Mitchell v. Henry, 15 Ch.D. 181; Boul- 
nois v. Péake, 13 Ch.D. 513 note; Levy 
v. Walker, 10 Ch.D. 436; Metzler v. 
Wood, 8 Ch.D. 606; Singer Mfg. Co. 
v. Wilson, 2 Ch.D. 434 [rev on other 


grounds 3 App.Cas. 376]; Hirst v. 
Denham, L. R. 14 Eq. 542; Mack v. 
Petter, L. R. 14 Eq. 4381; Franks v. 


Weaver, 10 Beay. 297, 50 Reprint 596; 
Perry v. Truefitt, 6 Beav. 66, 49 Re- 
print 749; Woollam vy. Ratcliff, 1 Hem. 
& M. 259, 71 Reprint 113; Boord v. 
Huddart, 89 L.T.Rep.N.S. 718; Barnett 
v. Leuchars, 13 L.T.Rep.N.S. 495. 


Can.—Canada Pub. Co. v. Gage, 11 
Can.S.C. 306. 


Ont.—‘“‘My. Valet,’ Ltd. v. Winters, 
29 Ont.L. 1, 4 Ont.W.N. 1316, 27 Ont. 
L. 286; Grand Hotel Co. v. Wilson, 2 
Ont.L. 323 [aff 5 Ont.L. 141]. 


“The law of unfair trade comes 
down very nearly to this . ¢-that 
one merchant shall not divert cus- 
tomers from another by representing 
what he sells as emanating from the 
second. This has been, and perhaps 
even more now is, the whole Law and 
the Prophets on the subject, though 
it assumes many guises.” Yale Elec- 
tric Corporation v. Robertson, 26 F, 
(2d) 972, 973 [mod 21 F.(2d) 467]. 


[a] General rule is that’ anything 
done by a rival in the same business, 
by imitation or otherwise, designed 
or calculated to mislead the public in 
the belief that, in buying the product 
offered by him for sale, they were 
buying the product of another’s manu- 
facture, would be in fraud of that 
other’s rights, and would afford just 
grounds for equitable interference. 
‘Juan F. Portuondo Cigar Mfg. Co. vy. 
Vincente Portuondo Cigar Mfg. Co., 
70 A. 968, 222 Pa. 116; Hohenstein v. 
Perelstine, 37 Pa.Super. 540. 


[b] “Unfair competition may re- 
sult from representations or conduct 
which deceive the public into believ- 
ing that the business name, reputa- 
tion, or good will of one person is 
that of another.’”’ White Studio v. 
Per eee) 116 N.E. 796, 797, 221 N.Y. 


[c] Oral use of another’s names 
or brands may constitute unfair com- 
petition. Lavanburg v. Pfeiffer, 52 N. 
Y.S. 801, 23 Misc. 577. 


[d] Oral representations made by 
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for which the courts afford a remedy.®® It is a tort®+ 
Although the courts have, in a few 
instances, enjoined a defendant from continuing 
trade practices which are unethical and constitute 
an infringement of plaintiff’s property rights, even 
though they do not constitute a representation that 
the goods or business of defendant are the goods 
or business of another,®? ordinarily, unfair competi- 


and a fraud.°? 


a dealer tending to pass off one man’s 
goods for those of another may be en- 
joined. Weber Medical Tea Co. v. 
Kirschstein, 101 F. 580. 


For particular classes of unfair 
competition cases see infra §§ 115— 
136. 


[a] Character and circumstances 
of business.—What constitutes unfair 
competition must be determined with 
particular reference to the character 
and circumstances of the business. 
International News Service v. Asso- 
ciated Press, 39 S.Ct. 68, 248 U.S. 215, 
63 E.bat 210,.2 ATR. 293 [aff 245 2. 
2AAN UT COLA. 4316, 2 ATR. 317° (eert 
gr 38 S.Ct. 10, 245 U.S. 644, 62 L.Ed. 
528, and mod order 240 F. 983)]. 


Wecessity of competition see infra 
§ 100. 


$0. U.S.—Elgin Nat. Watch Co. v. 
Illinois Watch-Case Co., 21 S.Ct. 270, 
179 U.S. 665, 45 L.Ed. 365; . Keuffel; 
ete., Co. v. H. S. Crocker Co., 118 F. 
187; Baker v. Baker, 115 F. 297, 53 
C.C.A. 157; Shaver v. Heller, etc., Co., 
108 F. 821, 48 C.C.A. 48, 65 L.R.A. 878 
[aff 102 F. 882]; Saxlehner v. Neilsen, 
91 F. 1004, 34 C.C.A. 690 [mod 88 F. 
71, and rev on other grounds 21 S.Ct. 
16, 179 U.S. 48, 45 L.Ed. 77}; Pills- 
bury-Washburn Flour-Mills Co. v. 
Hagle, 86 F. 608, 30 C.C.A. 386, 41 L. 
R.A. 162 [cert den 19 S.Ct. 884, 173 U. 
S. 703, 43 L.Ed. 1184]; Clark Thread 
Co. v. Armitage, 67 F. 896 [aff 74 F. 
9316, 21 -C.ClA. 178): 


Cal.—Schmidt v. Brieg, 35 P. 623, 
100 Cal. 672, 22 L.R.A. 790. 


Ill—The Fair v. Morales, 
App. 499. 


Mass.—Flagge Mfg. Co. v. Holway, 
59 N.E. 667, 178 Mass. 838. 


Mo.—Joseph S. Baum Mercantile 
Co. v. Levin, 174 S.W. 442, 189 Mo. 
App. 237 [quot Cyc]. 


Ohio.—Drake Medicine Co. v. Gless- 
ner, 67 N.E. 722, 68 OhioSt. 337; Lipp- 
man v. Martin, 8 OhioS.&C.P. 485, 5 
OhioN.P. 120. 


Philippine.-—Alhambra Cigar, etc., 
Mfg. Co. v. Mojica, 27 Philippine 266. 


Eng.—Reddaway v. Banham, [1896] 
Seixo v. Provezende, L.R. 
192; Reddaway v. Bentham 
Hemp-Spinning Co., [1892] 4 Q.B. 
639; Sykes v. Sykes, 3 B.&C. 541, 10 
H.C.L. 248, 107 Reprint 834; Edelsten 
v. Hdelsten, 1 DeG.J.&S. 185, 66 Mng. 
Ch, 142, 46 Reprint 72. 


Que.—Pabst Brewing Co. v. Ekers, 
hahaa 545 [rev 20 Que.Super. 
20). 


91. U.S.—Vacuum Oil Co, v. Nagle 
Oil Co., 122 F. 1065. 


Mo.—Joseph S. Baum Mercantile 
Co. v. Levin, 174 S.W. 442, 189 Mo. 
App. 2387. 

Ohio.—Big Store Co, v. Levine, 22 
OhioN.P.N.S. 469. 


Philippine.—Alhambra Cigar, etce., 
Mfg. Co. v. Mojica, 27 Philippine 266. 


Eng.—Chubb v. Griffiths, 35 Beav. 
127, 55 Reprint 848; Morison v. Salm- 
on, 2 M.&G. 385, 40 E.C.L. 654, 138 
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tion is found only where one person is palming off 
his goods as those of another.°* c I 
the wrong in unfair competition consists in the 
sale of the goods of .one manufacturer or vendor 
for those of another.®® It is the palming off by one 
of his goods as the goods of another,®* and nothing 
less than conduct tending to pass off one man’s goods 
or business as the goods or business of another will 


Reprint 795. 


Que.—Vive Camera Co. v. Hogg, 18 
Que.Super. 1. 

{a] Liability of infant.—An . in- 
fant who sells spurious articles, repres 
senting them to have been manufac- 
tured by plaintiff, is liable for the 
costs of suit for an injunction. Chubb 
erro a 385 Beayv. 127, 55 Reprint 


Torts generally see Torts 62 C.J. 
p 1085. 


Action at law for damages for un- 
fair competition see infra § 232. 


92. U.S.—A. Leschen & Sons Rope 
Co. v. Fuller, 218 F. 786, 134 C.C.A. 
5 


Cal.—Banzhaf v. Chase, 88 P. 704, 
150 Cal. 180. 


Mass.—Cohen vy. Nagle, 76 N.E. 276, 
190 Mass. 4, 2 L.R.A.N.S. 964. 


Mich.—Finney’s Orchestra v. Fin- 
ney’s Famous Orchestra, 126 N.W. 
198, 161 Mich. 289, 28 L.R.A.N.S. 458. 


Mo.—Joseph S. Baum Mercantile 
Co. v. Levin, 174 S.W. 442, 189 Mo. 
App. 237 [quot Cyc]. 


Philippine.—Alhambra Cigar, etc., 
Mfg. Co. v. Mojica, 27 Philippine 266. 


Utah.—Rocky Mountain Bell Tele- 
phone Co. v. Utah Independent Tele- 
phone Co., 88 P. 26, 31 Utah 377. 


Wis.—Avenarius v. Kornely, 121 N. 
W. 386, 139 Wis. 247; Opperman v. 
Waterman, 69 N.W. 569, 94 Wis. 583. 


93. Ireland v. Higginson, 28 Ohio 
N-P.N.S. 110. 


[a] False advertising.—The use 
of blind advertising for a ‘used 
health belt” of a certain make, when 
the advertiser has no such belt and 
is using that form of advertising for 
the purpose of getting in touch with 
persons desiring to buy a belt of that 
make in the hope of persuading them 
to buy a belt of a different make for 
which he was agent, will be enjoined. 
eee v. Higginson, 28 OhioN.P.N.S, 


rite sat of competition see infra 


94. Smokador Mfg. Co. v. Tubular 
Products Co., 27 F.(2d) 948. 


95. William R. Warner & Co. v. 
Eli Lilly & Co., 44 S.Ct. 615, 265 U.S. 
526, 68 L.Ed. 1161 [rev 275 F. 752, and 
motion den 45 S.Ct. 124 mem, 266 U.S. 
584 mem, 69 L.Hd. 453 mem]; Elgin 
Nat. Watch Co. v. Illinois Watch Case 
Co., 21 S.Ct. 270, 179 U.S. 665, 674, 45 
L.Ed. 865; Hygrade Food Products 
Corporation v. H. D. Lee Mercantile 
Co., 37 F.(2d) 900 [aff 46 F.(2d) 771]; 
Wirfs v. D. W. Bosley Co., 20 F.(2d) 
632; Beech-Nut Packing Co. v. P. 
Lorillard Co., 7 F.(2d) 967 [aff 299 
F, 834, cert gr 46 S.Ct. 203, 269 U.S. 
551, 70 L.Ed. 407, and aff 47 S.Ct. 481, 
273 U.S. 629, 71 L.Hd. 810]; Gerosa v. 
Apco Mfg. Co., 299 BF. 19 [aff 288 BY 
871]; Pyle Nat. Co. v. Oliver Electric 
Mfg. Co., 281 F. 632 [cert den 43 S.Ct. 
96, 260 U.S. 736, 67 L.Hd. 488]; Handel 
Co. v. Jefferson Glass Co., 265 F. 286 
[aff 277, F. 1015]; Coca-Cola’ Co." v, 


The essence of 


Koke Co. of America, 235 F. 408, 411 
[rev on other grounds 255 F. 894, 167 
C.Cc.A. 214, and 41 S.Ct. 118, 254 U.S. 
143, 65 L.Ed. 189); Sears Roebuck & 
Co. v. Blliott Varnish Co., 232 F. 588; 
Stix, Baer & Fuller Dry Goods Co. v. 
American Piano Co., 211 F. 271, 127 C. 
C.A. 639; Rathbone, Sard & Co. V. 
Champion Steel Range Co., 189 F. 26, 
31, 110 C.C.A. 596, 37 L.R.A.N.S. 258; 
Bates Mfg. Co. v. Bates Numbering 
Machine Co., 172 F. 892 [mod on other 
grounds 178 F. 681, 102 C.C.A. 181]; 
Carter v. Carter Electric Co., 119 S. 
BH. 737, 156 Ga. 297; Westminister 
Laundry Co. v. Hesse Envelope Co., 
156 S.W. 767, 174 Mo.App. 238; Benj. 
T. Crump Co. v. J. L. Lindsay, Inc., 
107 S.E. 679, 130 Va. 144, 17 A.L.R. 
747. 
[a] Appropriation of trade or 
patronage.—A court of equity will 
grant injunctive relief against those 
who seek by imitative devices, sym- 
bols, or practices to divest and ap- 
propriate the trade or patronage 
which would otherwise go to another 
established business. Boston Shoe 
Shop v. McBroom Shoe Shop, 72 So. 
102, 196 Ala. 262. 


Similar rule applied to trade-marks 
see supra § 5 text and note 54. 


96. Frischer & Co. v. Bakelite Cor- 


poration, 39 F.(2d) 247; Coca-Cola 
Co. v.. Boas, 27 F.(2d) 756; Turner & 
Seymour Mfg. Co. v. A. & J. Mfg. Co., 


20 F.(2d) 298; Wornova Mfg. Co. v. 
McCawley & Co., 11. F.(2d) 465; Ger- 
rard v. Cary, 9 F.(2d) 949 [aff 9 F. 
(2d) 957]; Charles Broadway Rouss, 
Inc. v. Winchester Co., 300 F. 706 [rev 
290 F. 463, and cert den 45 S.Ct. 92, 
266 U.S. 607, °69 L.Ed. 465]; Armour | 
& Co. vy. Louisville Provision Co., 283 
F. 42 [aff 275 FE. 92, and cert den 43 
S.Ct. 164, 260 U.S. 744, 67 L.Ed. 492]; 
Unit Const. Co. v. Huskey Mfg. Co., 
241 F. 129; Stix, Baer & Fuller Dry 
Goods Co. v. American Piano Co., 211 
FB, 271, 127 C.C.A. 689; Lapointe Mach. 
Tool Co. v. J. N. Lapointe Co., 99 A. 
348, 115 Me. 472. : 


[a] Other statements—(1) ‘The 
essence of the wrong is tthe sale of 
the goods of one manufacturer for 
those of a competitor.”’ Deister Con- 
centrator Co. v. Deister Mach. Co., 112 
N.E. 906, 909, 114 N.E. 485, 63 Ind. 
App. 412. (2) “The essence of the 
wrong in unfair competition consists 
in the representation by the offender 
that his goods or his business are 
the goods or business of another.” 
Yellow Cab Co. v. Cook’s Taxicab & 
Transfer Co., 171 N.W. 269, 271, 142 
Minn. 120. (3) “The essence of the 
wrong consists in beguiling, or at- 
tempting to beguile, the purchasing 
public into buying the wares of the 
offender under the belief that they 
are purchasing the wares of a rival.” 
Lapointe Mach. Tool Co. v. J. N. La- 
pointe Co., 99 A. 348, 350, 115 Me. 472. 
(4) “The gist of the legal wrong of 
unfair competition is invading the 
right of another by procuring the 
sale of his own goods through express 
or implied misrepresentation that 
they are those of his competitor.” 
Luminous Unit Co. v. R. Williamson 
& Co., 241 F. 265, 268 [aff 245 BF. 988, 
157 C.C.A. 670]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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constitute unfair competition.97 


of unfair competition.®§ 


Unfair trade.°® The terms “unfair trade” and “un- 
fair competition” are treated interchangeably.1 Both 
relate to interference with the business of another 
by wrongful acts, including gleaning trade secrets 
by subterfuge by which the good will of a business 
is appropriated or an unfair advantage gained.? 
The evidence ordinarily is different in unfair com- 
petition from what it is in technical unfair deal- 
ing in trade,? since in the former there must be 
a confusion of goods, a palming off of articles on 
an unsuspecting buyer or user, as the articles of 
while in the latter the character of the 
evidence is not restricted to confusion of goods, 
but more broadly concerns wrongful acts, relating 


another; 


97. U.S.—Hygrade Food Products 
Corp. v. H. D. Lee Mercantile Co., 37 
F.(2d) 900 [aff 46 F.(2d) 771]; Au- 
toline Oil Co. v. Indian Refining Co., 
3 F.(2d) 457; Upjohn Co, v. Wm. S. 
Merrell Chemical Co., 269 F. 209 [cert 
den 42 S.Ct. 50, 257 U.S. 638, 66 L. 
Ed. 410]; Rathbone, Sard & Co. v. 
Champion Steel Range Co., 189 F. 26, 
TLIO GC.CLA] 5 96.--37 © LeR.AIN. Sis 258 5 
American Washboard Co. w. Saginaw 
Mfe. Co., 103 F. 281, 43 C.C.A. 233, 50 
L.R.A. 609; Vitascope Co. v. U. S 
Phonograph Co., 83 F. 30. 

Ind.—Deister Concentrator Co. v. 


Deister Mach. Co., 112 N.H. 906, 114 
N.E. 485, 63 Ind.App. 412. 


Ky.—Newport Sand Bank Co. v. 
Monarch Sand Mining Co., 137 S.W. 
784, 144 Ky. 7, 34 L.R.A.N.S. 1040. 


Me.—Ricker v. Portland, etc, R. 
Co., 38 A. 338, 90 Me. 395. 


Mo.—Westminister Laundry Co. v. 
Hesse Envelope Co., 156 S.W. 767, 174 
Mc.App. 238. 


N.J.—Perlberg v. Smith, 62 A. 442, 


* 10 N.J.Eq. 638. 


Philippine-—Alhambra Cigar, etce., 
Mfg. Co. v. Compania General de Ta- 
bacos de Filipinas, 35 Philippine 62; 
Alhambra Cigar, ete., Mfg. Co. v. Mo- 
jica, 27 Philippine 266. 


Tenn.—Fite v. Dorman, 57 S.W. 129. 


Wass Benj}. “bh. Crump CoO. ewe" Jeu Ie 
Lindsay, Ine., 107 S.E. 679, 130 Va. 
144, 17 A.L.R. 747. 


Ont.—Wodehouse Invigorator, Ltd. 
v. Ideal Stock, ete., Feed Co., 12 Ont. 
W.N. 109 [rev 11 Ont.W.N. 296]. 


[a] Injury guarded against.—The 
mischief which equity will guard 
against is a confusion in trade-names, 
or in the identity of parties, or in 
the goods sold, so as to deceive the 


‘public and work a fraud on the party 


having a right to a trade-name. East- 
ern Outfitting Co. v. Manheim, 110 P. 
23, 59 Wash. 428, 35 L.R.A.N.S. 251. 


b = 
Ae of same number as call for its 
trouble department as that used by 
a rival company previously estab- 
lished for its trouble department, en- 
abling the newer company to learn 
through mistakes of subscribers of 
the older company of cases of trouble 
in the use of its telephones, was not 
unfair competition against which an 
injunction would issue. Rocky 
Mountain Bell, Tel. Co. v. Utah Inde- 
pendent Tel. Co., 88 P. 26, 31 Utah 377, 
3 L.R.A.N.S. 1158. 


Necessity for actual or probable 
deception and confusion on part of 


AND UNFAIR 


’ c If a defendant so 
- conducts his business as not to palm off his goods as 
those of another he cannot be enjoined on the ground 


Adoption by telephone com- 


COMPETITION 


[63 C.J.] 327 


to unfair business methods, by which a plaintiff sus- 
tains pecuniary injury and loss.* 


[§ 22] 2. Purpose. 


The general purpose of the 


law of unfair competition is to prevent one person 


longs to him. 


fair means. 
tion.® 


he is buying the 


customers by reason of defendani’s 
practices see infra § 104. 


98. U.S.—Wornova Mfg. Co. v. Mc- 
Cawley & Co., 11 F.(2d) 465; Beech- 
Nut Packing Co. v. P. Lorillard Co., 
7 F.(2d) 967 [aff 299 F. 834, cert gr 
46-S.Ct., 208; 269. U.S. 551,70. L.Ed. 
407, and aff 47 S.Ct. 481, 273 U.S. 629, 
71 L.Ed. 810]; Charles Broadway 
Rouss, Ine. v. Winchester Co., 300 F. 
706 [rev 290 F. 463, and cert den 45 
S.Ct. 92, 266 U.S. 607, 69 L.Ed. 465]; 
Pyle Nat. Co. v. Oliver Electric Mfg. 
Co., 281 F. 632 [cert den 43 S.Ct. 96, 
260 U.S. 736, 67 L.Ed. 488]; Handel 
Co. v. Jefferson Glass Co., 265 F. 286 
flaff 277 &. 1015]; Bates Mfze. Co. v. 
Bates Numbering Machine Co., 172 
F. 892 [mod on other grounds 178 F. 
GS 102 CC 7ACI Si, 


Ga.—Carter v. Carter Electric Co., 
119_S.B. 7375-156 Ga. 297. 


Ill.—Stevens-Davis Co. v. Mather 
& Co., 230 Ill.App. 45; Hughes v. West 
Pub. Co., 225 Ill.App. 58. 


Ind.—Deister Concentrator Co. v. 
Deister Mach. Co., 112 N.E. 906, 114 
N.E. 485, 63 Ind.App. 412. 


Me.—Lapointe Mach. Tool Co. v. 
J. N. Lapointe Co., 99 A. 348, 115 Me. 
472. 


Mo.—A. J. Reach Co. v. Simmons 
Hardware Co., 135 S.W. 508, 155 Mo. 
App. 412. 


[a] “Palming off’ doctrine as lim- 
iting the rule.—‘‘The courts in this 
State do not treat the ‘palming off’ 
doctrine as merely the designation of 
a typical class of cases of unfair com- 
petition, but they announce it as the 
rule of law itself—the test by which 
it is determined whether a given state 
of facts constitutes unfair competi- 
tion as a matter of law.” Stevens- 
Davis Co. v..Mather & Co., 230 Ill. 
App. 45, 65. 


g9. Federal Trade Commission Act 
see infra §§ 290-302. 


1. Witherow Steel Corporation v. 
Donner Steel Co., 31 F.(2d) 157. 


2. Witherow Steel Corporation v. 
Donner Steel Co., supra. 


3. Witherow Steel Corporation v. 
Donner Steel Co., supra. 


4 Witherow Steel Corporation v. 
Donner Steel Co., supra. 


5. Standard Oil Co. of New Mexico 
v. Standard Oil Co. of California, 56 
W.(2d) 9738. 


6. J. N. Collins Co. v. F. M. Paist 
Co., 14 F.(2d) 614; Atlas Mfg. Co. v. 
Street & Smith, 204 F, 398, 122 C.C.A. 
568, 47 L.R.A.N.S. 1002 [appeal dism 


from passing off his goods or his business as the 
goods or business of another.® 
fold object in unfair competition cases: 
tect the honest trader in business which fairly be- 
(2) To punish the dishonest trader 
who is taking his competitor’s business away by un- 
(3) To protect the public from decep- 


The law has a three- 
(1) To pro- 


[§ 23] 3. Basis of Doctrine—a. In General. The 
basie principle of the law of unfair competition is 
that no one has a right to dress up his goods or other- 
wise represent them in such a manner as to deceive 
an intending purchaser and induce him to believe 


goods of another,’ and that no one 


34 S.Ct. %38, 231 U.S. 348, 58 L.Ed. 
262]; American Chain Co. v. Carr 
Chain Works, 252 N.Y.S. 860, 141 
Misc. 303. 

[a] Primary purpose.—“The pur- 


pose to be effected by an injunction 
in, cases of unfair competition is not 
primarily to protect the purchaser 
but to secure to the manufacturer the 
profit to be derived from the sales of 
his goods to all who may desire and 
intend to purchase them.’ Shredded 
Wheat Co. v. Humphrey Cornell Co., 
244 F. 508, 517 [mod 250 F. 960, 163 
C.C.A. 210], 


ie ected of competition see infra 


7. U.S.—Elgin Nat. Watch Co. v. 
Illinois Watch Case Co., 21 S.Ct. 270, 
179 U.S. 665, 45 L.Ed. 365; Lawrence 
Mfg. Co. v. Tennessee Mfg. Co., 11 S. 
Ct--396,.138 U.S. 537, 84° lamide 997 
McLean v. Fleming, 96 U.S. 245, 24 
L.Ed. 828; Bates v. Bates Number- 
ing Mach. Co., 172 F. 892 [aff 178 FB. 
681, 102 C.C.A. 181]; American Tobac- 
co Co. v. Polacsek, 170 F. 117; _Worces- 
ter Brewing Corp. v. Rueter, 157 F. 
217, 84 C.C.A. 665; Standard Varnish 
Works v. Fisher, 153 F. 928; Interna- 
tional Silver Co. v. Rodgers Bros. 
Cutlery Co., 136 F. 1019; Bickmore 
Gall Cure Co. v. Karns, 184 F. 833, 
67 C.C.A. 439 [rev 126 F. 573]; Ohio 
Baking Co. v. National Biscuit Co., 
127, E. 116; 62: -C.C.A. > 116 [eert® den 
25; S.Ct. 788, 195 U.S.’ 630, 49'i.wd 
352]; Van Hoboken v. Mohns, 112 F. 
528; Shaver v. Heller, etc., Co., 108 
Bie 82h5-487C. CAL CaS) 6be Wa Ae ese 
Hires Co. v. Consumers’ Co., 100 F. 
809, 41 C.C.A. 71; Dennison Mfg. Co. 
v. Thomas Mfg. Co., 94 F, 651; Cof- 
feen vy. Brunton, 5 F.Cas.No. 2,947, 
5 McLean 256; Fairbanks vy. Jacobus, 
8 F.Cas.No. 4,608, 3 Ban.&A. 108, 14 
Blatchf. 337; Frese v. Bachof, 9 F. 
Cas.No. 5,110, 14 Blatchf. 432, 13 Off. 


Gaz. 635; Osgood v. Allen, 18 F.Cas. 
No. 10,603, Holmes 185, 3 Off.Gaz. 
124. 


Fla.—Hl Modelo Cigar Mfg. Co. v. 
Gato, 7 So. 23, 25 Fla. 886, 23 Am.S.R. 
53%, 6 LR. AL 823. 


T1l.— International Committee Y. W. 
CAG V.. Chicazo WY. W.0C. 2A.) “62u Nee 
551, 194 T1l. 194, 56°L.R.A.' 888. 


Iowa.—Shaver v. Shaver, 6 N.W. 
188, 54 Iowa 208, 37 Am.R. 194. 


Kan.—Powell v. Valentine, 189 P, 
163, 106 Kan. 645. 


Me.—W. R. Lynn Shoe Co. v. Au- 
burn-Lynn Shoe Co., 62 A. 499, 100 
Me. 461, 4 L.R.A.N.S. 960. 


Mass.—Summerfield Co. of Boston 


- 
;. 


'D.) 606; 
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has a right to avail himself of another’s favorable 
reputation in order to sell his own goods.* The doc- 
trine is based on the principle of common business 
integrity;® its essence is that competition between 
business rivals must be fairly and honestly conduct- 
ed,!° and it is the necessary creation of intensive 
business rivalry which often incites unfair meth- 
A person has no right intentionally to mis- 
lead the public to the harm of another, even in com- 
petition,!? and the gist of a charge of unfair com- 


ods.11 


v. Prime Furniture Co., 136 N.BE. 396, 
242 Mass. 149; Hildreth v. D. S. Mc- 
Donald Co., 41 N.E. 56, 164 Mass. 16, 
49 Am.S.R. 440; Marsh v. Billings, 7 
Cush. 322, 54 Am.D. 723. 


Mo.—Joseph S. Baum Mercantile 
Co. v. Levin, 174 S.W. 442, 189 Mo. 
App. 237 [quot Cyc]; Grocers’ Jour- 
nal Co. v. Midland Pub. Co., 105 S.W. 
310, 127 Mo.App. 356. 


N.J.—fnternational Silver Co. v. 
67 A, 105, 72. N.J.Eq. 933, 
LR.) 722) [rev 63 "A. \9'775 71 
N.J.Eq. 560]; Standard Table Oil 
Cloth Co. v. Trenton Oil Cloth, ete., 
Co., 68 A. 846, 71 N.J.Bq. 555; John- 
son v. Seabury, 61 A. 5, 69 N.J.Eq. 
696; International Silver Co. v. Wil- 
liam H. Rogers Corp., 60 A. 187, 67 
646, 110 Am.S.R. 506 [rev 
Smith v. 


67 N.J.Eq. 529; Van Horn v. Coogan, 
28 A. 788, 52 N.J.Eq. 380 [aff 33 A. 
50, 52 N.J.Eq. 588]; Wirtz v. Hagle 
Bottling Co., 24 A. 658, 50 N.J.Eq. 
164. 


N.Y.—Corning Glass Works v. 
Corning Cut Glass Co., 90 N.E. 449, 
197 N.Y. 173; B. Payn’s Sons Tobacco 
Co. v. Payette, 149 N.Y.S. 183, 86 
Mise. 276 [aff 155 N.Y.S. 1095, 171 
App.Div. 960]; Boker v. Korkemas, 
106 N.Y.S. 904, 122 App.Div. 36; 
Lavanburg v. Pfeiffer, 52 N.Y.S. 801, 
23 Misc, 577. 


Ohio.—Drake Medicine Co. v. Gless- 
ner, 67 N.E. 722, 68 OhioSt. 337; 
Lichenstein v. Levin, 27 OhioN.P.N.S. 
337. 

Or.—Liquidators v. Clifton, 286 P. 
152, 182 Or. 448. 


Pa.—wWhite v. Trowbridge, 64 A. 
862, 216 Pa. 11; Hohenstein v. Perel- 
stine, 37 Pa.Super. 540. 


Philippine.—Alhambra Cigar, etc., 
Mfe2. Co. v. Compania de Tabacos de 
Filipinas, 35 Philippine 62; Alaham- 
bra Cigar, etc., Mfg. Co. v. Mojica, 27 
Philippine 266. 


R.I.—Armington v. Palmer, 42 A. 
308, 21 R.I: 109, 79 Am.S.R. 786, 43 
L.R.A. 95. 


Wash.—Pacific Coast Condensed 
Milk Co. v. Frye & Co., 147 P. 865, 85 
Wash. 133. 


Wis.—Avenarius v. Kornely, 121 N. 
W. 336, 189 Wis. 247. 


Eng.—Reddaway v. Banham, [1896] 
A.C. 199; Saxlehner v. Apollinaris 
Co., [1897] 1 Ch. 893; Jay v. Ladler, 
40 Ch.D. 649; Metzler v. Wood, 8 Ch. 
Ainsworth v: Walmsley, L.R. 
1 Eq. 518; Blanchard y. Hill, 2 Atk. 
484, 26 Reprint 692; Sykes v. Sykes, 
8 B.&C. 541, 10 E.C.L. 248, 107 Reprint 
834; Croft v. Day, 7 Beav. 84, 29 Eng. 
Ch. 84, 49 Reprint 994; Perry v. 
Truefitt, 6 Beav. 66, 49 Reprint 749; 
Burgess v. Burgess, 3 DeG.M.&G. 896, 
52) ne Ch. 696, 438° Reprint | 351; 
Singleton v. Bolton, 3 Dougl. 293, 26 
H.C.L. 196, 99 Reprint 661; Leather 
Cloth Co. v. American Leather Cloth 
Co., 11 H.L.Cas. 523, 11 Reprint 1435; 
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TRADE-MARKS, TRADE-NAMES, — 


the deception.*® 


Knott v. Morgan, 2 Keen 213, 15 Eng. 
Ch. 213, 48 Reprint 610; Valentine 
Meat Juice Co. v. Valentine Extract 
Co: V83 LE EEREpEN:S.. 20939 Cash zy. 
Cash, 82 L.T.Rep.N.S. 655. 


Ont.—Gramm Motor Truck Co. v. 
Fisher Motor Co., 30 Ont.L. 1, 5 Ont. 
NRT SAL McCall v. Theal, 28 Grant 


Que.—Vive Camera Co. v. Hogg, 18 
Que.Super. 1. 


8. Ball v. Best, 135 F. 434; Elgin 
Nat. Watch Co. v. Loveland, 132 F. 
41; Hostetter v. Martinoni, 110 F. 
524; Coffeen v. Brunton, 5 F.Cas.No, 
2.946, 4 McLean 516; Eureka Fire 
Hose Co. v. Eureka Rubber Mfg. Co., 
65 A. 870, 72 N.J.Eq. 555; Hureka 
Fire Hose Co. v. Eureka Rubber Mfg. 
Coste As “1134-71 N. Jig: 300) “pair 
60 A. 561, 69 N.J.Eq. 159]; Wirtz v. 
Eagle Bottling Co., 24 A. 658, 50 N.J. 
EKq. 164; Chapman v. L. E. Waterman 
Co., 163 N.Y.S. 1059, 176 App.Div. 697 
[appeal dism 117 N.H. 1064, 221 N.Y. 
637]; S. Howes Co. v. Howes Grain- 
Cleaner Co., 52 N.Y.S. 468, 24 Misc. 
83: Alhambra Cigar, ete., Mfg. Co. v. 
Compania General de Tabacos de 
Filipinas, 35 Philippine 62; U. S. v. 
Kyburz, 28 Philippine 475; Alham- 
bra Cigar, etc., Mfg. Co. v. Mojica, 
27 Philippine 266. 


“One person has no right, by simu- 
lating the trade devices of another, to 
take away his customers, or under- 
mine his business. While the law 
justifies and encourages manly com- 
petition, it will not tolerate, but on 
the other hand will restrain and pre- 
vent, the use of artifices by which 
dealers may. be deprived of well- 
earned advantages lawfully secured 
by fair dealing and honest trading.” 
Per Daniels, J., in Royal Baking Pow- 
der Co. v. Jenkins, Price & S. T. M. 
Cas. 309. 


9. Sartor v. Schaden, 101 N.W. 511, 
125 Iowa 696; Eastern Outfitting Co. 
v. Manheim, 110 P. 28, 59 Wash. 428, 
35 L.R.A.N.S. 251. 


10. American Chain Co. 
Chain Works, 252 N.Y.S. 
Misc. 303. 


11. American Chain Co. v. Carr 
Chain Works, supra. 


12. Summerfield Co. v. Prime Fur- 
“eye Co., 136 N.E. 396, 242 Mass. 


v. Carr 
860, 141 


13. Goldschmidt Thermit Co. v 
Alumino-Thermic Corporation, 25 F. 
(2d) 196 [mod on other grounds 25 
F.(2d) 206). 


134%. As basis for protection of 
trade-mark see supra § 5. 


14, U.S.—Elgin Nat. Watch Co. v. 
Illinois Watch Case Co., 21 S.Ct. 270, 
179 U.S. 665, 45 L.Ed. 365; McLean v. 
Fleming, 96 U.S. 245, 24 L.Ed. 828; 
Criterion Advertising Co. v. Seely, 4 
F.(2d) 932; Borden Ice Cream Co. v. 
Borden’s Condensed Milk Co., 201 FP. 
510, 121 C.C.A. 200 [rev 194 F. 554]; 
G. W. Cole Co. v. American Cement, 
etc., Co., 130 BF. 703, 65 C.C.A. 105; 


petition is that the publie is so misled that plain- 
tiff loses its trade or some part of it by reason of 


[§ 24] b. Private or Public Wrong.*% 
against unfair competition is properly afforded on 
the ground that one who has built up a good will 
and reputation for his goods or business is entitled 
to all the benefits therefrom. Such good willis prop-’ 
erty, and like other property is protected against 
invasion.‘ The deception of the public injures the 


Relief 


Keuffel, etc., Co. v. H. S. Crocker Co., 
118 F. 187; Peck v. Peck Bros. Co., 
L113: FS 2919 SECC TARY 25 Jey 6 2raba re eee 
81 [cert den 23 S.Ct. 843, 187 U.S. 
643, 47 L.Ed. 346]; Van Hoboken v. 
Mohns, 112 F. 528; Kentucky Dis- 
tilleries, ete., Co. v. Wathen, 110 F. 
641; Hostetter Co. v. Martinoni, 110 
F. 524; Shaver v. Heller, etc., Co., 
108 F. 821, 48 C.C.A. 48, 65 L.R.A. 878 
[aff.102 F. 882]; Hostetter Co. v. Wil- 
liam Schneider Wholesale Wine, etce., 
Co., 107 F. 705; Thomas G. Plant Co. 
v. May Co., 105 F. 375, 44 C.C.A. 534; 
American Washboard Co. v. Saginaw 
Mfg. Co., 103 FE. 281, 43 C.C.A. 233, 50 
L.R.A. 609; Proctor, etc., Co. v. Globe 
Refining Co., 92 F. 357, 34 C.C.A. 405; 
Stuart v. F. G. Stewart Co., 91 F. 243, 
33 C.C.A. 480; Anheuser-Busch Brew- 
ing Assoc. v. Fred Miller Brewing Co., 
87 F. 864; Pillsbury-Washburn Flour 
Mills Co. v. Hagle, 86 F. 608, 30 C.C.A. 
386, 41 L.R:A. 162 [cert den 19 S.Ct. 
884, 173 U.S. 703, 43 L.Ed. 1184]; 
Hostetter Co. v. Sommers, 84 F. 333; 
Gage-Downs Co. v. Featherbone Cor- 
set Co., 83 F. 213; Hilson Co. v. Fos- 
ter, 80 F. 896; Garrett v. Garrett, 78 
F. 472, 24 C.C.A. 173; Estes v. Leslie, 
27 F. 22, 23 Blatchf. 476; Shaw Stock- 
ing Co. v. Mack, 12 F. 707, 21 Blatchf. 
1; Leidersdorf v. Flint, 15 F.Cas.No. 
8.219, 8 Biss. 327. 


Ala.—Kyle v. Perfection Mattress 
Co., 28 So. 545, 127 Ala. 39, 85 Am.S.R. 
78, 50 L.R.A. 628. 


Cal.—Hainque  v. 
Works, 68 P. 1014, 


Iron 
son 


Cyclops 
136 Cal. 


Weinstock v. Marks, 42 P. 142, 109. 


Cal. 529, 50 Am.S.R. 57, 30 L.R.A. 182. 


Ga.—Larrabee v. Lewis, 67 Ga. 561, 
44 Am.R. 735. 


Ind.—Hartzler v. Goshen Churn & 
Ladder Co., 104 N.E. 34, 55 Ind.App. 
455 [quot Cyc]. 


Iowa.—Sartor v. Schaden, 
W. 511, 125 Iowa 696. 


La.—Paducah Distilleries Co. v. 
Pees Mfg. Co., 6 La.A. (Orleans) 


101 N. 


Mass.—Summerfield Co. v. Prime 
Furniture Co., 136 N.E. 396, 242 Mass. 
149; George G. Fox Co. v. Hathaway, 
85 N.E. 417, 199 Mass. 99, 24 L.R.A. 
N.S. 900; George G. Fox Co. v. Glynn, 
78 N.E. 89, 191 Mass. 844, 114 Am. 
S.R. 619, 9 L.R.A.N.S. 1096; Cohen 
v. Nagle, 76 N.E. 276, 190 Mass. 4, 2 
L.R.A.N.S. 964; Regis v. Jaynes, 70 
N.E. 480, 185 Mass. 458; Holbrook 
v. Nesbitt, 39 N.E. 794, 163 Mass. 120. 


Mich.—Penberthy Injector Co. v. 
Lee, 78 N.W. 1074, 120 Mich. 174. 


Mo.—Westminister Laundry Co. v. 
Hesse Envelope Co., 156 S.W. 767; 
174 Mo.App. 238; A. J. Reach Co. y. 
Simmons Hardware Co., 135 S.W. 508, 
155 Mo.App. 412; Grocers’ Journal Co, 
v. Midland Pub. Co., 105 S.W. 310, 127 
Mo.App. 356; Shelley v. Sperry, 99 S. 


W. 488, 121 Mo.App. 429; Skinner v. 
Oakes, 10 Mo.App. 45. 
Neb.—Regent Shoe Mfg. Co. v. 


Haaker, 106 N.W. 595, 75 Neb. 426, 4 
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For later cases, developments and changes in the law see Annotations, same title and section number. : 
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L.R.A.N.S. 447. 


N.Y.—Chapman v. lL. BE. Waterman 
Co., 163 N.Y.S. 1059, 176 App.Div. 697 
[appeal dism 117 N.E. 1064, 221 N.Y. 
637]; Cutter vy. Gudebrod Bros. Co., 
55 N.Y.S. 298, 36 App.Div. 362; Thorn- 
ton v. Crowley, 47 N.Y.Super. 527 [aff 
89 N.Y. 644]; Godillot v. Hazard, 44 
Woy Super sy427 '\ faff'\-81 “NYY. 268]; 
Frohman v. Payton, 68 N.Y.S. 849, 34 
Mise. 275;, Royal Baking Powder Co. 
v. Jenkins, Price&S.T.M.Cas. 309. 


Ohio.—Lippman v. Martin, 8 Ohio 
S,.&C.P. 485, 5 OhioN.P. 120;: Big 
ae Co. v. Levine, 22 OhioN.P.N.S. 


Philippine.—Alhambra Cigar, 
Mfg. Co. v. Compania General de 
Tabacos de Filipinas, 35 Philippine 
62; Alhambra Cigar, ete., Mfg. Co. 
v. Mojica, 27 Philippine 266. 


R.I.—American Solid Leather But- 
ton Co. v. Anthony, 5 A. 626, 15 R.I. 
338, 2 Am.S.R. 898. 


Eng.—Pinet v. Maison Louis Pinet, 
[1898] 1 Ch. 179; Powell v. Birming- 
ham Vinegar Brewery Co., [1896] 2 
Ch. 54 [aff [1897] A.C. 710]; Levy v. 
Walker, 10 Ch.D. 436; Bradbury v. 
Dickens, 27 Beav. 53, 54 Reprint 21; 
Cash v. Cash, 84 L.T.Rep.N.S. 349; 
Valentine Meat Juice Co. v. Valen- 
tine Extract Co., 83 L.T.Rep.N.S. 259. 


Ont.—“My Valet,’ Ltd. v. Winters, 
29 Ont.L. 1, 4 Ont.W.N. 1316, 27 Ont. 
L. 286; Gillett v. Lumsden, 4 Ont.L. 
300, 1 Ont.W.R. 488; Grand Hotel Co. 
v. Wilson, 2 Ont.l. 322; Provident 
Chemical Works v. Canada Chemical 
Mfg. Co., 2 Ont.L. 182. 


“The property in the good will is 
the thing protected in cases of unfair 
competition.” Sanford-Day Tron 
Works v. Enterprise Foundry & Ma- 
chine Works, 172 S.W. 537, 542, 130 
Tenn. 669. 


[a] Good will and reputation are 
as much part of man’s assets as his 
mill or his counting house. Clark 
Thread Co. v. Armitage, 67 F. 896 [Laff 
WAS 36,0 2k CCAS Ett Ol, 


15. Borden Ice Cream Co. v. Bor- 
den’s Condensed Milk Co., 201 F. 510, 
12199 C (CLA 200) = [rev 194. W.) .554] 5 
American Tobacco Co. v. Polacsek, 
170 F. 117; Hartzler v. Goshen Churn 
& Ladder Co., 104 N.B. 34, 55 Ind.App. 
455 [quot Cyc]; Cohen v. Nagle, 76 N. 
E. 276, 190 Mass. 4, 2 L.R.A.N.S. 964; 
Holbrook v. Nesbitt, 39 N.E. 794, 163 
Mass. 120; Alhambra Cigar, etce., 
Mfg. Co. v. Mojica, 27 Philippine 266. 


[a] Diversion of trade.—‘If what 
is done tends to mislead the public, it 
naturally diverts customers from the 
shop of the person entitled to use the 
firm name, and so injures his busi- 
ness.” Holbrook v. Nesbitt, 39 N.E. 
794, 163 Mass. 120, 125. 


16. U.S.—Northwestern Consol. 
Milling Co. v. Callam, 177 F. 786; 
Lever Bros. Boston Works v. Smith, 
112 F. 998; Searle, etc., Co. v. War- 
ner, 112 F. 674, 50 C.C.A. 321 [aff 24 
S.ct. 79, 191 U.S. 195, 48 L.Ed. 145]; 
N, K. Fairbank Co. v. Luckel, eétc., 
Soap Co., 102 F. 327, 42 C.C.A. 376, 
Thomas G. Plant Co. v. May Co., 100 
F. 72; Stuart v. F. G. Stewart Co., 91 


etc., 


AND UNFAIR 
proprietor of the business by diverting his customers 
and depriving him of sales which he otherwise would 
have made.*® A demand for goods created by ad- 
vertising belongs to the advertiser, and he will be 
protected therein against unfair competition by an- 
other who seeks in any way to take advantage of 
such advertisement to sell his own goods.1¢ 


manufacturer or vendor is entitled to the reputation 
which his goods have acquired,!7 and the public to 


goods.1§ 


The 


F. 243, 33 C.C.A. 480; Hilson Co. v. 
Foster, 80 F. 896; Pennsylvania Salt 
Mfg. Co. v. Myers, 79 F. 87 [dism 82 
FF. 1003, (27-C.C.A. 683]. 


Mass.—George G.. Fox Co. v. Hath- 
away, 85 N.E. 417, 199 Mass. 99, 24 
L.R.A.N.S. 900; Samuels v. Spitzer, 
58 N.E. 693, 177 Mass. 226. 


N.J.—Centaur Co. v. Link, 49 <A. 
828, 62 N.J.Eq.' 147. 


N.Y.—Cooke, ete., Co. v. Miller, 62 
N.E. 582, 169 N.Y. 475; Chapman v. 
L. E. Waterman Co., 163 N.Y.S. 1059, 
176 App.Div. 697 [appeal dism 117 N. 
E. 1064, 221 N.Y. 637];; Frohman vy. 
Payton, 68 N.Y.S. 849, 34 Misc. 275. 


Pa.—Chas. H. Elliott Co. v. Skill- 
krafters, Inc., 114 A. 488, 271 Pa. 185 
[quot Cyc]. 


Philippine.—Alhambra Cigar, etc., 
Mfg. Co. v. Mojica, 29 Philippine 266. 


Ont.—Grand Hotel Co. v. Wilson, 2 
Ont.L. 322. 


Que.—Pabst Brewing Co. v. Ekers, 
20 Que.Super. 20. 


[a] Money invested in advertising 
is as much a part of a business as if 
invested in buildings or machinery, 


and when the goods of a manufactur- 


er have become popular not only be- 
cause of their intrinsic worth, but 
also by reason of the ingenious, at- 
tractive, and persistent manner in 
which they have been advertised, the 
good will thus created is entitled to 
protection against unfair competition. 
Hilson Co. y. Foster, 80 F. 896. 


[b] Broad principle underlying all 
these cases ‘‘is that property shall be 
protected from unlawful assaults; 
that where a party has for long years 
advertised his goods by a certain 
name, so that they are distinguished 
in the market by that name, the court 
will not permit a newcomer, by as- 
suming that name, to destroy or im- 
pair an established business.” Clark 
Thread Co. v. Armitage, 67 F. 896 [aff 
714. FB. 936, 21 C.C.A. 178]. 


17. William R. Warner v. Eli Lilly 
& Co., 44 S.Ct. 615, 265 U.S. 526, 68 
L.Ed. 1161 [rev 275 F. 752, and mo- 
tion den 45 S.Ct. 124 mem, 266 U.S. 
584 mem, 69 L.Ed. 453 mem]; Elgin 
Nat. Watch Co. v. Illinois Watch Case 
Co. 2UES.Ct.270) 1792 U.S.665, 45, Ta. 
Ed. 365; Hostetter Co. v. Martinoni, 
110 F. 524. 


18. William R. Warner & Co. v. Eli 
Lilly & Co., 44 S.Ct. 615, 265 U.S. 
526, 68 L.Ed. 1161 [rev 275 F. 752, 
and motion den 45 S.Ct. 124 mem, 266 
U.S. 584 mem, 69 L.Ed. 453 mem]; 
Elgin Nat. Watch Co. v. Illinois 
Watch Case Co., 21 S.Ct. 270, 179 U.S. 
665, 45 L.Ed. 365. 


19. U:S.—Crowell Pub. Co. Vv. 
Italian Monthly Co., 28 F.(2d) 613; 
Goldwyn Pictures Corporation Vv. 
Goldwyn, 296 F. 391; Borden Ice 
Cream Co. v. Borden’s Condensed 
Milk Co., 201 F. 510, 121 C.C.A. 200 
[rev 194 F. 554]; R.. J. Reynolds 
Tobacco Co. v. Allen Bros. Tobacco 
Co., 151 F. 819; Kentucky Distilleries, 
etc., Co. v. Wathen, 110 F. 641; Hel- 
ler, etc., Co. v. Shaver, 108 F. 821, 
48 C.C.A. 48, 65 L.R.A. 878 [aff 102 F. 
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the means of distinguishing between them and other 
The main basis on which relief is granted 
against unfair competition in a particular case. is 
that the property right which plaintiff possesses in 
his trade has been damaged or is liable to be dam- 
aged by the practices of defendant.1°® 
cases it is said that this is the sole basis on which 
relief is granted,?° but as to this last point the cases 
are not in accord, for in some it is said that the 


In some 


882]; American Washboard Co. v. 
Saginaw Mfg. Co., 103 F. 281, 48 C.C. 
A. 233, 50 L.R.A. 609. 


Iowa.—Sartor v. Schaden, 101 N. 
W. 511, 125 Iowa 696. 


Mo.—-Westminister Laundry Co. v. 
Hesse Envelope Co., 156 S.W. 767, 174 
Mo.App. 238; A. J. Reach Co. v. Sim- 
mons Hardware Co., 135 S.W. 503, 155 
Mo.App. 412. 


N.Y.—Corning Glass Works v. 
Corning Cut Glass Co., 90 N.E. 449, 
DOMAIN: Visnodetos 


Ohio.—Henry Gehring Co. v. Me- 
Cue, 154 N.E. 171, 23 OhioApp. 281. 


Or.—Union Fishermen’s Co-op. 
Packing Co.-v. Point Adams Packing 
Co.,' 217. PL 642, 108 Or.\ 585. 


Philippine—U. S. v. Kyburz, 28 
Philippine 475. 


Tex.— Featherstone v. Independent 
Service Station Ass’n of Texas, (Civ. 
App.) 10 S.W.(2d) 124. 


[a] Probable substantial injary.— 
Proof of wrongful conduct and proba- 
ble substantial injury therefrom is 
necessary for relief from unfair com- 
petition. Fidelity Bond & Mortgage 
Co. v. Fidelity Bond & Mortgage Co. 
oe tee 33 F.(2d) 580 [aff 37 F.(2d) 


20. Armstrong Cork Co. v. Ring- 
walt Linoleum Works, 235 F. 458 [rev 
on other grounds 240 F. 1022]; Bor- 
den Ice Cream Co. v. Borden’s Con- 
densed Milk Co., 201 F. 510, 121 C.C.A. 
200 [rev 194 F. 554]; Kentucky Dis- 
tilleries, etc., Co. v. Wathen, 110 F. 
641; American Washboard Co. v. 
Saginaw Mfg. Co., 103 IF. 281, 43 C.C. 
A. 233; 50 L-R.A. 609; A. J. Reach 
Co. v. Simmons Hardware Co., 135 S. 
W.°503,, 155. Mo.App. 402 35.0e “Si. 
Kyburz, 28 Philippine 475; Alhambra 
Cigar, ete, Mfg. Co..v. Mojica, 27 
Philippine 266. See Borthwick v. 
Evening Post, 37 Ch.D. 449 (holding 
a plaintiff not entitled to enjoin a 
defendant who acted in a manner cal- 
culated to deceive the public, but 
without any probability of injuring 
plaintiff). : 


[a] Discussion of rule.—(1) 
deception of the public naturally 
tends to injure the proprietor of a 
business by diverting his customers 
and depriving him of sales which oth- 
erwise he might have made. This 
rather than the protection of the pub- 
lic against imposition is the sound 
and true basis for the private rem- 
edy. That the public is deceived may 
be evidence of the fact that the orig- 
inal proprietor’s rights are being in- 
vaded. If, however, the rights of the 
original proprietor are in no wise 
interfered with, the deception of the 
public is no concern of a court of 
chancery.’”’ Borden Ice Cream Co. v. 
Borden’s Condensed Milk Co., 201 F&. 
510, 518, 514, 121 C.C.A. 200 [rev 194 
F. 554]. (2) “Doubtless it is moral- 
ly wrong for a person to proclaim, or 
even intimate, that his goods are 
manufactured by some other and well 
known concern; but this does not 
give rise to a private right of action, 
unless the property rights of that 
concern are interfered with... 


“The 
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remedy is also based on the theory of protection 


to the public. 


[§ 25] 4. Goods Subject to Unfair Competition. 
Unfair competition may be concerned with any arti- 
cle of trade, whether having words or letters in its 
composition and appearance or not.?? 


[§ 26] 5. Doctrine Not Limitation on Competition. 
The purpose of relief against unfair competition 
is not to favor monopoly?® or to prevent competi- 


Nothing else being shown a court of 
equity cannot punish an unorthodox 
or immoral, or even dishonest, trad- 
er; it cannot enforce as such the po- 
lice power of the state.’ Borden Ice 
Cream Co. v. Borden’s Condensed 
Milk Co., supra. (3) “The private 
right ,of action is not based 
upon fraud or imposition upon the 
public, but is maintained solely for 
the protection of the property rights 
of complainant. It is true that in 
these cases it is an important factor 
that the public are deceived, but it 
is only where this deception induces 
the public to buy the goods as those 
of complainant that a_ private 
right of action arises.” American 
Washboard Co. v. Saginaw Mfg. Co., 
103 F. 281, 284, 285, 48 C.C.A. 233, 50 
L.R.A. 609 (‘Plaintiff comes into a 
court of equity . . for the pro- 
tection of his property rights. The 
private action is given, not for the 
benefit of the public, although that 
may be its incidental benefit, but be- 
cause of the invasion by defendant of 
that which is the exclusive property 
of complainant”). 


[b] Deception of public by de- 
fendant will not support a private 
suit unless it results in a sale of de- 
fendant’s goods as those of the com- 
plainant. American Washboard Co. 
v. Saginaw Mfg. Co., 103 F. 281, 43 
C.C.A. 233, 50 L.R.A. 609. 


.[e] Necessity of actual property 
right.—To entitle a complainant to 
an injunction he must have an actual 
property right to protect. National 
Picture Theatres v. Foundation Film 
Corporation, 266 F. 208. 


{d] Existing business.—The right 
to protection against unfair competi- 
tion is incidental only to an existing 
business, and there can be no damage 
in connection with a violation of such 
right, except as there is injury to the 
business and good will through loss 
of sales or damage to the reputation 
of the goods. G, & C. Merriam Co. v. 
Saalfield, 198 EF. 369, 117 C.C.A. 245 
{extending op on reh 190 F. 927, 111 
Ci@rA. 517). 


21. U.S.—R. J. Reynolds Tobacco 
Co. v. Allen Bros. Tobacco Co., 151 F. 
819; Heller, etc., Co. v. Shaver, 102 
F. 882 [aff 108 F. 821, 48 C.C.A. 48, 
65 L.R.A. 878]. See Jenkins Bros. 
v. Kelly & Jones Co., 227 F. 211, 142 
C.C.A. 11, mod decree (D.C.1914) 212 
F. 328 (courts do not decide mislead- 
ing markings on manufactured goods, 
the patent on which has expired, by 
the caveat emptor rule of buyer and 
seller, but on the theory that a buy- 
er who has become accustomed to a 
particular article is entitled to be un- 
mistakably informed that a person 
other than the former maker is manu- 
facturing the same; the rights of the 
rival makers not being the only thing 
to be considered); G. W. Cole Co. v. 
American Cement, etc., Co., 1380 F. 703, 
705, 65 C.C.A. 105 (where it was said: 
“The doctrine of unfair competition 
is possibly lodged upon the theory 
of the protection of the public whose 
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tion,24 but is to prevent deceit and fraud.?° It is 


unfair competition, unfair trade, which is prohibit- 


30 
goods. 


rights are infringed or jeopardized by 
the confusion of goods produced, by 
unfair methods of trade, as well as 
upon the right of a complainant to 
enjoy the good will of a trade, built 
up by his efforts, and sought to be 
taken from him by unfair methods’); 
Vitascope Co. v. U. S. Phonograph 
Co., 83 F. 30 (holding that the ground 
on which relief against unfair com- 
petition is granted rests on the prin- 
ciple, either that the means used are 
dishonest, or that, by imitation of 
name or device, there is a tendency to 
create confusion in the trade, and en- 
able the seller to pass off on the un- 
wary his goods as those of another, 
and thereby deceive the purchaser; 
or that, by false representation, it is 
intended to mislead the public, and in- 
duce it to accept a spurious article in 
the place of one it has been accus- 
tomed to use). 


Ill.—Hopkins Amusement Co. v. 
Frohman, 67 N.H. 391,, 202 Ill. 541 
Laff 103 Ill.App. 613]; Imperial Mfg. 
Co. v. Schwartz, 105 Ill.App. 525. 


Iowa.—Dyment v. Lewis, 123 N.W. 
244, 144 Iowa 509, 26 L.R.A.N.S. 73 
[cit Sartor v. Schaden, 101 N.W. 511, 
125 Iowa 696]. 


Mich.—Finney’s Orchestra v. Fin- 
ney’s Famous Orchestra, 126 N.W. 
198, 161 Mich. 289, 28 L.R.A.N.S. 458. 


Mo.—Grocers’ Journal Co. v. Mid- 
land Publishing Co., 105 S.W. 310, 
313, 127 Mo.App. 356. 


N.Y.—Luxor Cab Mfg. Corporation 
v. Leading Cab Co., 211 N.Y.S. 886, 
125 Mise. 764. See also Munro v. 
Tousey, 29 N.E. 9, 129 N.Y. 88, 14 
L.R.A. 245 (holding that the theory 
on which a court of equity has long 
acted is that a resemblance in, or an 
imitation of, the names, signs, or 
marks under which another conducts 
a business is a deception practiced 
on the public, and an injury to the 
proprietor, in the loss and custom of 
patronage). . 


“A man who has established a 
reputation for his goods by the ex- 
cellence of his product, under a given 
mark or symbol indicating its origin 
or manufacture, is by all means en- 
titled to be protected in the enjoyment 
of the good will, of the fruits and the 
reputation of the business thus estab- 
lished by his uprightness, integrity, 
and industry; and, ¥ those 
members of the public who purchase 
a commodity are of right entitled to 
have precisely what they purchase, 
and to this end should be protected 
against the fraud and deceit of whom- 
soever [whoever] places another and 
different or counterfeit article upon 
the market under a mark or symbol 
in the similitude, likeness, or in the 
dress of the genuine.” Grocers’ 
Journal Co. v. Midland Publishing 
Co., supra. 


[a] “The whole doctrine is based 
upon the theory of protection to the 
public whose rights are infringed or 
jeopardized by confusion of goods 
produced by unfair methods of trade, 


ed.2° Fair competition is encouraged,?7 and should 
not be stifled or prevented.?® The doctrine does not 
forbid or discountenance the manufacture or sale 
by anyone of articles belonging to the class consti- 
tuting the subject of such competition.?® 
similar business may freely compete so long as they 
do not appropriate the reputation of a competitor’s 
One person has an equal right with an- 


Those in 


as well as upon the right of the com- 
plainant to enjoy the good will of a 
trade built up through his efforts, 
and sought to be taken from him by 
unfair methods.” Sartor v. Schaden, 
101 N.W. 511, 518, 125 Iowa 696. 


22. West Publishing Co. v. Edward 
Thompson Co., 169 F. 833. 


23. Young & Chaffee Furniture Co. 
v. Chaffee Bros. Furniture Co., 170 
N.W. 48, 204 Mich. 293. 


24. Margarete Steiff, Inc. v. Bing, 
215. F..~ 204: Alhambra *Cigar, jeter, 
Mfg. Co. v. Compania General de 
Tabacos de Filipinas, 35 Philippine 
62; Milwaukee Horse & Cow Com- 
mission Co. v. Hill, (Wis.) 241 N.W. 
364. 

[a] Person must submit to any 
competition that is not unfair or 
wrongful. “My Valet,’ Ltd. v. Win- 
ters, 29 Ont.L. 1, 4 Ont.W.N. 1316, 27 
Ont.L. 286. 


25. Alhambra Cigar, etc. Mfg. 
Co. v. Compania General de Tabacos 
de Filipinas, 35 Philippine 62. 


26. Young & Chaffee Furniture Co. 
v. Chaffee Bros. Furniture Co., 170 
N.W. 48, 204 Mich. 293. 


27. Luminous Unit Co. v. R. Wil- 
liamson & Co., 241 F. 265 [aff 245 F. 
988, 157 C.C.A. 670]; Lapointe Mach. 
Tool Co. v, J. N. Lapointe Co., 99 A. 
348, 115 Me. 472; Drive It Yourself 
Co. v. North, 130 A. 57, 148 Md. 609, 43 
A.L.R. 206; Royal Baking Powder 
Co. v. Jenkins, Price&S.T.M.Cas. 309. 


28. Young & Chaffee Furniture Co. 
v. Chaffee Bros. Furniture Co., 170 
N.W. 48, 204 Mich. 293. 


29. Meyer v. Hurwitz, 5 F.(2da) 
370 [appeal dism 10 F.(2d) 1019]; 
Unit Const. Co. v. Huskey Mfg. Co., 
241 F. 129; Peekskill Theatre vy. Ad- 
vance Theatrical Co. of New York, 
200 N.Y.S\ 726, 206 App.Div. 138. 


380. Luminous Unit Co. v. R. Wil- 
liamson & Co., 241 F. 265 [aff 245 F. 
938, 157 C.C Ave 670 T) 


[a] Rule of competition.—‘Rival 
manufacturers may lawfully compete 
for the patronage of the public in the 
quality and price of their goods, in 
the beauty and tastefulness of their 
inclosing packages, in the extent of 
their advertising, and in the employ- 
ment of agents, but they have no 
right, by imitative devices, to beguile 
the public into buying their wares 
under the impression they are buying 
those of their rivals.”” Coats v. Mer- 
rick Thread Co., 13 S.Ct. 966, 149 U. 
S. 562, 37 L.Ed. 847 [foll Centaur Co. 
v. Neathery, 91 F. 891, 34 C.G/A. 1187, 


[b] Law of unfair competition 
seeks only to restrain frauduleut 
practices inducing confusion of goods 
and deception of the public, and it 
cannot be used to prevent a defendant 
from adopting a trade-mark or label 
intended to attract attention and 
popularize its ‘product, although it 
results, and is intended to result, in 
better enabling it to compete with 


- For later cases, developments and changes in the law see Annotations, same title and section number, 
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other to solicit the patronage of the public;?1 he 
may sell his product to anybody who wants to buy 
it,°? but he has no right to put forth his goods as 
Thus no element of monopoly 


another’s goods.33 


AND UNFAIR COMPETITION 


1s necessary or involved in unfair competition,?4 


and no monopoly is created or fostered by protec- 
The doctrine merely prohibits 
a fraudulent or wrongful placing of the articles on 
the market in such manner or dress as to deceive or 
be calculated to deceive purchasers into the belief 
that such articles were manufactured or prepared 
and directly or indirectly placed on the market by 
persons other than those practicing such unfair com- 


tion against it.?® 


complainant, where no deception or 
confusion of goods is caused or in- 
tended thereby. G. W. Cole Co. v. 
American Cement, ete., Co., 130 F. 703, 
65 C.C.A. 105. 


[c] Competition by customer.— 
The fact that a defendant has been, 
and still is, a large purchaser of an 
article made by complainant as a 
jobber does not create any trust rela- 
tion between them which precludes 
it from placing on the market a com- 
peting article of its own manufacture. 
G. W. Cole Co. v. American Cement, 
etc., Co., 130 F. 703, 65 C.C.A. 105. 


[d] Sale to competitor’s customer. 
—That defendant manufacturer sold 
its products to a dealer with whom 
another manufacturer had an exclu- 
sive contract known to defendant 
manufacturer is not ground for in- 
junctive relief. Philadelphia Dairy 
Products v. Quaker City Ice Cream 
Co., 159 A. 3, 306 Pa. 164. 


[e] Competition by employee.— 
An employee engaged in the manu- 
facture and sale of a patented article 
may take out a patent for a similar 
article and sell it in competition with 
the old article without being charge- 
able with unfair competition. Ameri- 
can Coat Pad Co. v. Phcenix Pad Co., 
113 We 629;.51-C.C. A. 339. 


31. Summerfield Co. v. Prime Fur- 
niture Co., 136 N.E. 396, 242 Mass. 
149. 

[a] Inalienable right.—lIt is an in- 


alienable right of every person to 
engage in a business in which anoth- 
er is already engaged, and to enter 
into competition with such other per- 
son. Fidelity Bond & Mtg. Co. v. 
Fidelity Mtg. Co., 12 B.(2d) 582. 


32. Wm. Wrigley, Jr., Co. v. Col- 
ker, 245 F. 907. 
33. William R. Warner &/Co. v. 


Eli Lilly & Co., 44 S.Ct. 615, 265 U.S. 
526, 68 L.Ed. 1161 [rev 275 F. 752, 
and motion den 45 S.Ct. 124 mem, 266 
U.S. 584 mem, 69 L.Ed. 453 mem]; 
Del Monte Special Food Co. v.' Cali- 
fornia Packing Corp., 34 F.(2d) 774; 
Vick Chemical Co. v. Vick Medicine 
Co., 8 F.(2d) 49 [aff 11 F.(@2d) 33]; 
Wm. Wrigley, Jr., Co. v. Colker, 245 
F. 907; Ceca-Cola Co. v. Koke Co. of 
America, 235 F. 408 [rev_on other 
grounds 255 F. 894, 167 C.C.A. 214 


(rev on other grounds 41 S.Ct. 113,° 


254 U.S. 143, 65 L.Ed. 189)]; Shaw 
Stocking Co. v. Mack, 12 F. 707, 21 
Blatchf. 1; Grocers’ Journal Co. v. 
Midland Pub. Co., 105 S.W. 310, 127 
Mo.App. 356; World’s Dispensary 
Medical Assoc. v. Pierce, 96. N.E. 738, 
203 N.Y. 419; U. S. v. Kyburz, 28 
Philippine 475. 


[a] Imitator of another’s goods 
must sell them as his own produc- 
tion. William R. Warner & Co. V. 
Eli Lilly & Co., 44 S.Ct. 615, 265 U.S. 
526, 68 L.Ed. 1161 [rev 275 F. 752, 
and motion den 45 S.Ct. 124 mem, 266 
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U.S. 584 mem, 69 L.Ed. 453 mem]. 


[b] Person may not, through un- 
fairness, artifice, misrepresentation, 
or fraud, injure the business of an- 
other, or induce the public to believe 
his product is the product of that 
other. World’s Dispensary Medical 
nee v. Pierce, 96 N.E, 738, 203 N.Y. 


34. -Unit Const. Co. v. Huskey. 
Mfg. Co., 241 F. 129. 
35. Independent Baking Powder 


Co. v. Boorman, 130 F. 726; Frese v. 
Bachof, 9 F.Cas.No. 5,110, 14 Blatchf. 
432, 13 Off.Gaz. 635; Alhambra Cigar, 
oe Mfg. Co. v. Mojica, 27 Philippine 


[a] Relief will be refused if it 
would tend to create a monopoly. 
Margarete Steiff v. Bing, 215 F. 204. 


[b] Courts must be jealous not to 
create perpetual monopolies under 
the guise of protecting against unfair 
competition. Shredded Wheat Co. v. 
Humphrey Cornell Co., 250 F. 960, 163 
C.C.A. 210 [mod 244 F. 508]. 


36. Unit Const. Co. v. Huskey Mfg. 
Co:, 241 =F 129. 


37. U.S.—G. W. Cole Co. v. Amer- 
ican Cement, etc., Co., 1380 F. 703, 65 
ACA AO: 


N.Y.—Munro v. Tousey, 29 N.E. 9, 
EZOEN. Ye oS, L4°EMR ALO 45s 


Philippine.—Alhambra Cigar, etc., 
Mfg. Co. v. Mojica, 27 Philippine 266. 


Va.—Benj. T. Crump Co. v. J. L. 
Lindsay, Inc., 107 S.E. 679, 130 Va. 
144, 17 A.L.R. 747. 


Wash.—HEastern Outfitting Co. v. 
Manheim, 110 P. 23, 59 Wash. 428, 35 
ELAR ANS. -251 


[a] “Care must be taken in these 
cases not to extend the meaning of 
the word ‘unfair’ to cover that which 
may be unethical but is not illegal. 
It may be unethical for one trader to 
take advantage of the advertising of 
his neighbor, but his so doing would 
in many instances be entirely legal. 
If one dealer advertises extensively 
and at great expense the sale of a 
staple article, or of any article which 
he has not the exclusive right to 
vend, his neighbor may undoubtedly 
endeavor to cause the customers at- 
tracted to the neighborhood by the 
advertising to purchase the same or 
a similar article at his store instead 
of at the store of the advertiser. 
What conduct on the part of a de- 
fendant will be held to constitute un- 
fair competition is the subject-mat- 
ter of discussion in cases too numer- 
ous for useful citation, but the prin- 
ciple applied in each case is extreme- 
ly simple. As Lord Chancellor Hals- 
bury said in the House of Lords, in 
the case of Reddaway v. Banham, 
[1896] A.C. 199, 204: ‘For myself I 
believe the principle of law may be 
very plainly stated, and that is that 
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petition ;°° and the court should be careful not to 
interfere with free and fair competition, but to con- 
fine itself to preventing fraud and imposition from 
some real resemblance in name or dress of goods.37 


[§ 27] D. Distinctions—1. Trade-Mark and Trade- 
Name. It has been said that, in developing the law 
of trade-marks and trade-names, courts and text- 
writers have encountered noticeable difficulty in defi- 
nitely distinguishing between the two.?* To some ex- 
tent they overlap.*® 
quently confused with trade-marks.*° 
fundamental principles are applicable to both,*1 and 


Trade-names have been fre- 
The same 


nobody has. any right to represent his 
goods as the goods of somebody 
else.’’”’ Perlberg v. Smith, 62 A. 442, 
70 N.J.Eq. 638, 642. 


38. Children’s Bootery v. Sutker, 
107 So. 345, 91 Fla. 60, 44 A.L.R. 698. 


39. American Steel Foundries v. 
Robertson, 46 S.Ct. 160, 269 U.S. 372, 
70 L.Hd. 317 [answers conformed to 
11 F.(2d) 999]. 


40. St. Louis Independent Packing 
Co. v. Houston, 215 F. 553; Candee v. 
Deere, 54 Ill. 439, 5 Am.R. 125; Sam- 
uels v. Spitzer, 58 N.E. 693, 177 Mass. 
aoe U. S. v. Kyburz, 28 Philippine 


[a] “Commercial mark” distin- 
guished.—The distinction between a 
“trade-mark” and a “commercial 
mark” in the civil law of France is 
pointed out by Pouillet, Marques de 
Fabrique, § 6, where he says: “A 
trade-mark is not a commercial mark. 
ess The trade-mark is especially 
or peculiarly the mark of the manu- 
facturer, of him who creates the 
product, who manufactures it. The 
commercial mark is that of the deal- 
er, of him who, receiving the product 
of the manufacturer, sells it to the 
consumer.”’ La Republique Fran- 
caise v. Schultz, 57 F. 37, 41 (the 
common law makes no such distinc- 
tion). Y 

41. U.S.—American Wine Co. v. 


Kohlman, 158 F. 830; Germer Stove 
Co. v. Art Stove Co., 150 F. 141, 80 


GiCr An 
Cal.—Hainque v. Cyclops Iron 
Works, 68> PS 1014, 136°" Cal 385i 


Weinstock v. Marks, 42 P. 142, 109 
Cal. 529, 50 Am.S.R. 57, 30 L.R.A. 182. 


Ga.—Creswill v. Grand Lodge K. 
P., 67 S.E. 188, 133 Ga. 837, 134 Am.S. 
R. 231, 18 Ann.Cas. 453 [rov on other 
grounds 32 S.Ct. 822, 225 U.S. 246, 56 
L.Ed. 1074]. t 


Ill.— Bolander v. Peterson, 26 N.E. 
603, 136 Ill. 215, 11 L.R.A. 350 [aff 35 
Tll.App. 551). 


Mass.—Burt v. Tucker, 59 N.E. 
1i1i, 178 Mass. 493, 86 Am.S.R. 499, 
Dopelaakye Acme. 


Mich.—Michigan Sav. Bank v. Dime 
Sav. Bank, 127 N.W. 364, 162 Mich. 
297, 139 Am.S.R. 558. 


Minn.—Jarvaise Academy of Beau- 
ty Culture v. St. Paul Institute of 
Posmctolosy; 237 N.W. 183, 183 Minn. 


N.Y.—Ball v. Broadway Bazaar, 87 
N.E. 674, 194 N.Y. 429; Ford Motor 
Co. v. C. N. Cady Co., 208 N.Y.S. 574, 
124 Misc. 678 [mod on other grounds 
214 N.Y.S. 838, 216 App.Div. 786]; 
Frohman v. Morris, 123 N.Y.S. 1090, 
68 Mise. 461; Car Advertising Co. v, 
New York City Car Advertising Co., 
107 N.Y.S. 547, 57 Misc. 105 [aff 108 
N.Y.S. 1126, 123 App.Div. 926]; Cohn 
v. Reynolds, 57 N.Y.S. 469, 26 Misc. 
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the terms are sometimes treated by courts as substan- 
tially synonymous.*? However, there is a difference 
more or less definitely recognized ;** 
speaking, a trade-mark is applicable to the vendible 
commodity to which it is affixed and a trade-name 
to a business and its good will,*# or, as it has been 
said, a trade-mark represents the good will of the 
business in the market, and the trade-name proclaims 
A trade-name has 


it to those who pass the. shop.*° 


a broader scope than a trade-mark.*® 
a trade-mark relates chiefly to the article sold, while 
a trade-name involves both the thing sold and the 
individuality of the seller or maker ;*’ 
while this may be true in many cases, instances exist 
in which a trade-mark concerns the individuality or 
identity of the manufacturer or dealer quite as 
much as a trade-name; while, on the other hand, 
trade-names frequently relate to the identity of the 


commodity.*& 


Other distinctions. 


473 [aff 58 N.Y.S. 1138, 40 App.Div. 
619]. 


Eng.—Saunders v. Sun L. Assur. 
Co., [1894] 1 Ch. 537. 


Ont.—Robinson v. Bogle, 18 Ont. 
387. 


[a] Same essential rules (1) of 
‘law and equity are applicable to tech- 
nical trade-marks and to_ trade- 
names. Ford Motor Co. v. C. N. Cady 
Co., 208 N.Y.S. 574, 124 Misc. 678 
[mod 214 N.Y.S. 838, 216 App.Div. 
786]. (2) Trade-names are protected 
by the application of the same prin- 
ciples of equity that relate to techni- 
cal trade-marks. Ball v. Broadway 
Bazaar, 87 N.E. 674, 194 N.Y. 429. 


[b] In either case such unfair 
conduct as is calculated to deceive 
the public into believing that the 
business of the wrongdoer is the 
business of him whose name, sign, 
or mark is simulated or appropriated 
constitutes the gist of infringement 
or unfair use. Ball v. Broadway Ba- 
zaar, 87 N.E. 674, 194 N.Y. 429. 


[ec] Use and transfer.—‘‘Trade- 
name” is not strictly “trade-mark,” 
but is generally governed as to use 
and transfer by the same rules as 
“trade-mark.” Jarvaise Academy of 
Beauty Culture v. St. Paul Institute 


of Cosmetology, 237 N.W. 183, 183 
Minn. 507. 
[d] Exclusive trade-name.—The 


same rules that govern trade-marks 
are applied in determining what may 
be an exclusive trade-name. St. Lou- 
is Independent Packing Co. v. Hous- 
ton, 215 F. 553; Hartzler v. Goshen 
Churn & Ladder Co., 104 N.E. 34, 55 
Ind.App. 455; U.S. v. Kyburz, 28 
Philippine 475. 


[e] Tllustrations:—(1) The words, 
“American Wine Company,” are not 
in themselves a good trade-mark and 
cannot be exclusively appropriated as 
a trade-mark or trade-name. Ameri- 
can Wine Co. v. Kohlman, 158 F. 830. 
(2) The trade-mark ‘“‘Knickerbocker,” 
was held properly employed in the 
trade-name of a jobber selling goods 
as against a person who commenced 
use of the mark during the period the 
jobber was out of business. Burt v. 
Tucker, 59 N.E. 1111, 178 Mass. 493, 
So Am:S.R. 499) "62. R.A. 112) C8) 
The use of the geographical name, 
“Michigan,” in a business name will 
not be enjoined at the instance of an- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


TRADE-MARKS, TRADE 


Fundamentally the property 
acquired in a business trade-name need not be lim- 
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generally 


Ordinarily 


however, 


tinetion.>4 


other using the same name as a part 
of its business name when the word 
as used is properly descriptive, and 
the public will not be misled as to 
the identity of the two businesses. 
Michigan Sav. Bank v. Dime Sav. 
Bank, 127 N.W. 364, 162 Mich. 297, 
139 Am.S.R. 558. 


[f] Exclusive right to trade-name 
granted.—‘“‘Cyclops,” as applied to 
machine factory and other businesses 
of the same _ general character. 
Hainque v. Cyclops Iron Works, 68 
P. 1014, 136 Cal. 351. 


For specific illustrations see infra 
§§ 115-136. 


' What names may be appropriated 
as twade-marks see infra §§ 41-72. 


42. Children’s Bootery v. Sutker, 
107 So. 345, 91 Fla. 60, 44 A.L.R. 698. 


43. American Steel Foundries v. 
Robertson, 46 S.Ct. 160, 269 U.S. 372, 
70 L.Ed. 317 [answers conformed to 
11 F.(2d) 999]; Children’s Bootery 
v. Sutker, 107 So. 345, 91 Fla. 60, 44 
A.L.R. 698; Millspaugh Laundry v. 
Sioux City First Nat. Bank, 94 N.W. 
262, 120 Iowa 1. 


“The use of a trade-name is in 
some respects different from that of 
a trade-mark.” Armington vy. Palm- 
er, 42 A. 308, 21 R.I. 109, 115, 79 Am. 
S.R. 786, 48 A.L.R. 95. To same ef- 
fect Cady v. Schultz, 32 A. 915, 916, 
19. RD. 193;)61,-Am.S Ry 763) 29. sR. 
A. 524. 

“Tt (trade-name) is the designation 
by which the company is known and 
addressed by its patrons.” Mills- 
paugh Laundry v. Sioux City First 


Nat. Bank, 94 N.W. 262, 2638, 120 
Iowa 1. 
[a] Trade-name differs from 


trade-mark in this: One appeals to 
the ear more than to the eye. N. K. 
Fairbank Co. v. Luckel, 102 F. 327, 42 
C.C. A. 376; 


44. American Steel ‘Foundries v. 
Robertson, 46 S.Ct. 160, 269 U.S. 372, 
70 L.Hd. 317 [answers conformed to 
11 F.(2d) 999]; Standard Oil Co. of 
New Mexico v. Standard, Oil Co. of 


California, 56 F.(2d) 973; Ball vy. 
Broadway Bazaar, 87 N.E. 674, 194 
N.Y. 429; Groceteria, Ltd. v. T. Ka- 


ton Co,, Ltd., 22 Alta.L. 92, [1926] 1 
Dom.L.R. 26, [1926] 1 West.Wkly. 1. 


45. Ball v. Broadway Bazaar, 87 
N.E. 674, 194 N.Y. 429. 


_NAMES, 


ited to the narrow margin permitting arbitrary ac- 
quisition of a trade-mark,*® but may be extended 
to the appropriation of descriptive terms or other 
words made personal by long use in connection with 
the goods or business of the particular owner, cul- 
minating in a secondary right.°° A 
that the trade-mark is protected by courts of equity 
on the theory of an absolute property right in the 
holder, and without reference to fraud or damage, 
while fraud or damage, express or implied, is es- 
sential to entitle the holder to protection in the 
use of a trade-name;°! but this distinetion would 
seem to be applicable only as regards trade-marks 
and nonexelusive trade-names.°? 
said that the law of trade-marks is designed prin- 

cipally for the protection of the public from imposi- 

tion, while the law with respect to trade-names is 

for the protection of the party entitled to use the 

name, as well as for public protection,®? but the 

cases which consider the legal basis for the pro- 

tection of trade-marks seem to refute such a dis- . 


It has been said 


Other cases have 


46. Harryman v. Harryman, 144 
P. 262, 93 Kan. 223, Ann.Cas.1915B 
369; Armington v. Palmer, 42 A. 308, 
ne R.I, 109, 79 Am.S.R. 786, 43 L,.R.A. 


Unfair competition broader than 
law of trade-marks see infra § 28. 


47. Fla.—Children’s Bootery ve 
Sutker, 107 So. 345, 91 Fla. 60, 44 A. 
L.R. 698. : 


Kan.—Harryman y. Harryman, 144 
Pah 93 Kan. 223, Ann.Cas.1915B 


Mass.—Simoneau v. Landry, 136 N. 


EH. 601, 242 Mass. 578. 


R.I.—Armington v. Palmer, 42 A. 
308, 21 R.I. 109, 79-Am.S.R. 786, 
LiRvAcS 95. 


Wash.—Eastern Outfitting Co. v. 
Manheim, 110 P. 23, 59 Wash. 428, 
L.R.A.N.S. 251. 


“It is descriptive of the manufac- 
turer or dealer himself as much as 
his own name is, and frequently, like 
the names of business corporations, 
includes the.name of the place where 
the business is located. If attached 
to goods, it is designed to say plainly 
what a trade-mark only indicates by 
association and _ use.” Cady v. 
Schultz, 32 A. 915, 916, 19 R.I. 1938, 61 
Am.S.R. 7638, 29 L.R.A. 524. 


48. Children’s Bootery v. Sutker, 
107 So. 345, 91 Fla. 60, 44 A.L.R. 698. 


49. Lytle v. Smith, 215 N.W. 668, 
204 Iowa 619. 


50.° Lytle v. Smith, supra. 


51. Northwestern Knitting Co. v. 
Garon, 128 N.W. 288, 112 Minn. 321. 
See Cady v. Schultz, 32 A. 915, 19 R. 
I. 198, 61 Am.S.R. 763, 29 L.R.A. 524 
(holding that trade-marks properly 
so-called may be violated by accident 
or ignorance; the law protects them 
nevertheless aS property; names 
which are not trade-marks, strictly 
speaking, may be protected likewise, 
if they are taken with fraudulent in- 
tention, and if they are so used as to 
be likely to effect such intention). 


52. See infra §§ 105, 106. 


53. Children’s Bootery v. Sutker, 
107 So. 345, 91 Fla. 60, 44 A.L.R. 698; 
Armington vy. Palmer, 42 A. 308, 311, 
2 R.I. 109, 79 Am.S.R. 786,/48 L.R.A; 

oO. 


54. See supra § 5. 7 
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§§ 27-28] 


When applied to merchandise a trade-name is ge- 
neri¢ and descriptive, and hence not susceptible of 
appropriation as a trade-mark.®5 


Under bankruptcy statute. Although trade-marks 
and trade-names each possess differing characteristics 
which distinguish them one from the other, they 


are nevertheless sufficiently similar in their general 


nature, as well as in their acquisition, function, and 
use, to be regarded as the same species or kind of 
property within the doctrine of ejusdem generis when 
applying the same, for the purpose of construction, 
to the language of a bankruptcy statute.°¢ 


[§ 28] 2. Trade-Marks and Unfair Competition.57 
The law of unfair competition is the natural evolu- 
tion of the law of the trade-mark, out of which 
it has grown.°® Unfair competition is broader than 
the law of trade-marks,®® which now is merely a 
branch of the broader doctrine of unfair competi- 
tion.®° The doctrine of unfair competition, although 
not under that name, was recognized at an early 


55. Children’s Bootery v. Sutker,;Co., 288 F. 
107 So. 345, 91 Fla. 60, 44 A.L.R. 698; 


Northwestern Knitting Co. v. Garon, 


597 


128 N.W. 288, 112 Minn. 321. See al- | nison Mfg. Co.'v. Thomas Mfg. Co., 
so George G. Fox Co. v. Glynn, 78]94 F. 651. 
N.E. 89, 92, 191 Mass. 344, 9 L.R.A. Wie W. Ro Lyin Shoe er yA 


N.S. 1096, 114 Am.S.R. 619 (holding 
that ‘‘The difference between the 
right to the use of a trade-name 
- . . and a technical trade-mark, 
is that, while the trade-name .. . 
like a trade-mark, is attached to the 
manufactured article, and accom- 
panies it in the market, it may be of 


AND UNFAIR COMPETITION 


[aff 298 F. 
Apollo Bros, v. Perkins, 207 F. 630, 
125 C.C.A. 192 [rev 197 Ff. 476]; Den- 


burn-Lynn Shoe Co., 62 A. 499, 100 
Me. 461, 4 L.R.A.N.S. 960. 


Mich.—Gordon Hollow Blast Grate 


Co. v. Levin, 174 S.W. 442, 189 Mo. 


fr, ; as) » ‘ 
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day.*! For a long time, however, the courts appar- 
ently did not see how they could afford relief 
against the use of particular names, signs, or symbols 
unless plaintiff could assert an exclusive right there- 
to. Accordingly, the earlier cases were decided on 
the ground of trade-mark, and the principal inquiry 
was confined to the determination of what might 
be monopolized as a trade-mark.*? Much difficulty 
was caused by straining the doctrines of trade-marks 
to cover cases which would now be readily recog- 
nized and redressed as unfair competition.®* The 
present tendency is to decide every case on the ground 
of unfair competition, by making the decision turn 
on whether or not the effect of what was done is 
to pass off the goods or business of one man as the 
goods or business of another regardless of the ex- 
istence of any technical trade-mark.** Indeed, it 
has been said that trade-mark law is being gradually 
merged into that of unfair trade,®* and, except where 
a question of jurisdiction is to be determined, the 
courts do not consider so much whether there is a 


attempted by setting up the same 
trade, in the same place, under the 
same name or sign, the party giving 
himself out as the same, person); 
Hogg v. Kirby, 8 Ves.Jr. 215, 32 Re- 
print 336 (granting injunction to re- 
strain defendant from publishing a 
magazine as a continuation of plain- 
tiff’s magazine). 


62. See Blanchard v. Hill, 2 Atk. 


398]; 


Co. Vv. Gordon, 105 N.W. 1118, 142149496 Reprint 692 (where a motion 
Mich. 488. ees : 

: to enjoin defendant from using the 

Mo.—Joseph S. Baum ‘Mercantile | “Mogul” stamps on his cards was de- 


nied, the Lord Chancellor saying: 


such a kind as not to make the right 
exclusive’). 


56. Children’s Bootery v. Sutker, 
107 So. 345, 91 Fla. 60, 44 A.L.R. 698. 


57. Distinction between unfair 
competition and infringement of pat- 
ent see Patents § 489. 


5S. = Coty, inc! “v.04 Parfums,” De 
Grande Luxe, 298 F. 865 [aff 292 EF. 


319, and cert den 45 S.Ct. 94, 266 U.S. | 


609, 69 L.Ed. 466]; Benj. T. Crump 
Co. v. J. L. Lindsay, Inc., 107 S.EH. 
679, 682, 130 Va. 144, 17 A.L.R. 747. 


“The law of unfair competition is 
but an expansion of the common law 
of trade-marks.” Benj. T. Crump Co. 
v. J. L. Lindsay, Inc., supra. 


59. National Grocery Co. v. Na- 
tional Stores Corporation, 123 A. 740, 
95 N.J.Eq. 588 [aff 127 A. 925, 97 
N.J.Eq. 360]; Manitowoc Malting Co. 
v. Milwaukee Malting Co., 97 N.W. 
389, 390, 119 Wis. 546. 


“Unfair competition in trade is not 
confined to the imitation of a trade- 
mark, but takes as many forms as the 
ingenuity of man can devise.” Man- 
itowoce Malting Co. v. Milwaukee 
Malting Co., supra. 


Trade-name of broader scope than 
trade-mark see supra § 27. 


60. U.S.—American Steel Found- 
ries v. Robertson, 46 S.Ct. 160, 269 U. 
S. 372, 70 L.Hd. 317 [answers_ con- 
formed to 11 F.(2d) 999]; United 
Drug Co. v. Theodore Rectanus Co., 
39 S.Ct. 48, 248 U.S. 90, 63 L.Hd. 141 
{aff 226 F. 545 (rev 206 F. 570)]; 
Vick Chemical Co. v. Vick Medicine 
Co., 8 F.(2d) 49 [aff 11 F.(2d) 33], 
Parker Pen Co. v. Finstone, 7 F.(2d) 
753; Pulitzer Pub. Co. v. Houston 
Printing Co., 4 F.(2d) 924 [aff 11 F. 
(2d) 834, and cert den 47 S.Ct. 91, 278 
U.S. 694, 71 L.Ed. 844]; Coty, Inc. v. 
Parfums De Grande Luxe, 298 F. 865 
[aff 292 F. 319, and cert den 45 S:Ce 
94, 266 U.S. 609, 69 L.Ed. 466]; Pot- 
ter-Wrightington v. Ward Baking 


App. 237. 


Philippine.—Clarke Vv. Manila 
Candy Co., Ltd., 36 Philippine 100. 


[s] Infringement of trade-mark 
(1) is one form of unfair competition. 
Capewell Horse Nail Co. v. Mooney, 
LTZ 1 8265, 97 .C.CrA. 248°" Clarke: v. 
Manila Candy Co., Ltd., 36 Philippine 
100; C. F, Simmons Medicine Co. v. 
Mansfield Drug Co., 23 S.W. 165, 93 
Tenn. 84. (2) The same acts may 
constitute both infringement of 
trade-mark and unfair competition. 
Prest-O-Lite Co. v. Avery Lighting 
Co., 161 F. 648. 


[b] Desideration in both is the 
prevention of unfair competition. 
Apollo Bros. v. Perkins, 207 F. 530, 
125.C.C.A. 192 [rev 197 F. 476]. 


61. Taylor v. Carpenter, 23 F.Cas. 
No. 13,784, 3 Story 458; Thomson v. 
Winchester, 19 Pick. (Mass.) 214, 31 
Am.D. 135. See Sykes v. Sykes, 3 B. 
&C. 541, 10 E.C.L. 248, 107 Reprint 
834 (holding a manufacturer, who 
adopted a particular mark for his 
goods in order to denote that they 
were manufactured by him, entitled 
to maintain an action on the case 
against another person who adopted 
the same mark for the purpose of 
denoting that his goods were manu- 
factured by plaintiff, and who sold 
the goods so marked as and for goods 
manufactured by plaintiff); Canham 
v. Jones, 2 Ves.&B. 218, 35 Reprint 
302 (holding the case not to fall with- 
in the cases in which the court has 
restrained a fraudulent attempt by 
one man to invade another’s property, 
to appropriate the benefit of a valua- 
ble interest, in the nature of good 
will, consisting in the character of 
his trade or production, established 
by individual merit, the other repre- 
senting himself to be the same per- 
son, and his trade or production the 
same); Crutwell v. Lye, 17 Ves.Jr. 
335, 34 Reprint 129 (holding that the 
court. would interpose against fraud 


“T do not know of any instance of 
granting an injunction here to re- 
strain one trader from using the same 
mark with another; and I think it 
would be of mischievous consequence 
to do it”); Canham v. Jones, 2 Ves.& 
B. 218, 35 Reprint 302 (holding that 
plaintiff, not being protected by pat- 
ent, could not prevent defendant from 
selling a medicinal preparation un- 
der the same title, defendant not as- 
suming the name and character of 
plaintiff); and early cases passim. 


63. See cases infra this note. 


[a] Cases of unfair competition 
decided on ground of trade-marks.— 
Taylor v. Carpenter, 23 F.Cas.No. 13,- 
784, 3 Story 458; Clark v. Clark, 25 
Barb. (N.Y.) 76; Thornton v. Crowley, 
47 N.Y.Super. 527 [aff 89 N.Y. 644]; 
Christy v. Murphy, 12 How.Pr. (N. 
Y.) 77; Ayer v. Hall, 3 Brewst. (Pa.) 
509; C. F. Simmons Medicine Co. v. 
Mansfield Drug Co., 23 S.W. 165, 93 
Tenn. 84; Hogg v. Kirby, 8 Ves.Jr. 
215, 32 Reprint 336. 


[b] “he advantage of not mistus- 
ing the word ‘property,’ in connec- 
tion with the right of the user of a 
trade mark or trade name, is that the 
proper conception of the basis of the 
right, administered in favor of the 
complainant, reconciles the decisions 
respecting the subject-matter. The 
principle is universal in these cases 
that one may not palm off his goods 
as the goods of another, and this ir- 
respective of whether that other has 
a technical trade mark, is using his 
own name, or is using words to which 
he has no exclusive right whatever, 
providing he is using the name or 
mark to denote the origin or owner- 
ship of the named or marked goods.” 
Perlberg v. Smith, 62 A. 442, 70 N.J. 
Eq. 638, 644. 


64. See supra § 21. 


65. Paducah Distilléeries Co. v. 
Se Mfg. Co., 6 La.A. (Orleans) 
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valid trade-mark as whether one who has built up 
a valuable business under some word, sign, or symbol 
is being defrauded by another in the use of a similar 
word, sign, or symbol.°* However, the law of trade- 
marks has been too thoroughly specialized and erys- 
tallized by statute and decision to become wholly 
merged in the law of unfair competition. It there- 
fore remains as a distinct subject, and furnishes 
the rule of decision in all cases to which it is ap- 
plicable.*7 Protection against unfair competition 
is afforded on the same general principles on which 
technical trade-marks are protected,®* the cases are 
all cases of unfair competition in trade,°® and to 
the extent that differences exist they pertain, not 
to the underlying principle, but to the methods and 
degrees of proof required to enforce the principle.’° 
The principal distinction between infringement of 
trade-mark and unfair competition is that in the 
latter class of cases no exclusive proprietary inter- 
est in the names or marks used to deceive is neces- 
sary to relief, while in trade-mark cases an exclu- 
sive right is necessary.71_ Another distinction fre- 
quently drawn by the cases is that fraudulent in- 
tent need not be proved in trade-mark cases, but 
must be shown in unfair competition cases,‘? but 
this is, perhaps, open to doubt.7* In trade-mark 
cases it is not necessary to prove that the mark 
or name has acquired a secondary meaning, and 
come to indicate plaintiff’s goods.7* In unfair com- 


66. Paducah Distilleries Co. v. 


TRADE-MARKS, TRADE-NAMES, 


38, 14 L.R.A. 245. 


petition cases this is necessary, and, in fact, is the 
very basis of relief.7® 


_ [§ 29] 3. Trade-Marks and Patents and Copy- 
rights.7® There is a clear and well defined distinc- 
tion between a trade-mark and a patent.77 The 
former is a symbol or emblem which a tradesman or 
manufacturer attaches to the goods he manufactures 
or which are manufactured for him, for the purpose 
of identification on the market, which symbol or 
emblem indicates the origin or ownership of the 
goods to which it may be attached; its value arises 


~ from its usage and the favor of the public for an 


indefinite length of time; whereas a patent is a 
grant of the government whereby it secures to in- 
ventors for a certain time the exclusive right to 
their own inventions. Trade-marks become valu- 
able by the extent and the time of their usage, and 
as they become valuable by such usage they become a 
part of the good will of a business. Nothing is add- 
ed to the intrinsic value of a trade-mark by its reg- 
istration, but this is the sole protection of a patentee 
to his invention.78 In considering what may be 
adopted as a trade-mark it has been said that prop- 
erty in a trade-mark, or rather in the use of a trade- 
mark or name, has very little analogy to that which 
exists in copyrights, or in patents for inventions;*° 
and also in considering whether a trade-mark was 
invaded it has been said that property in the use 


Scriven v. North, 134 F. 366, 67 C.C. 


Crescent Mfg. Co., supra. 


[a] If such is the fact, relief is 
granted without decision as to the 
question of trade-mark. Paducah 
Distilleries Co. v. Crescent Mfg. Co., 
6 La.A. (Orleans) 151. 


[b] One who has no valid trade- 
mark may nevertheless complain of 
another, who attempts to pass off his 
own goods as goods of his rival, fraud 
being the basis of the complaint in 
such cases. Goldwyn Pictures Corpo- 
ration v. Goldwyn, 296 F. 391. 


67. Searle, etc., Co. v. Warner, 112 
Wm. 674, 50 -C.C.A. 321 [aff 24 S.Ct. 79, 
191 U.S. 195, 48 L.Ed. 145]; Alham- 
bra Cigar, ete., Mfg. Co. v. Compania 
General de Tabacos de Filipinas, 35 
Philippine 62; C. F. Simmons Medi- 
' cine Co. v. Mansfield Drug Co., 23 S. 
W. 165, 93 Tenn. 84 (where trade- 
mark infringement and unfair com- 
petition are carefully contrasted). 


68. U.S.—Coty, Ine. v. Parfums 
De Grande Luxe, 298 F. 865 [aff 292 
F. 319, and cert den 45 S.Ct. 94, 266 
U.S. 609, 69 L.Ed. 466]; Hanover Star 
Milling Co. v. Allen’ & Wheeler Co., 
208 EB. 513; 125°C.GiA. 515 [aff 36 S.Ct; 
357, 240 U.S. 403, 60 L.Hd. 713]; Cape- 
well Horse Nail Co. v. Mooney, 172 
ee 826, 9% .C.CsAc 248. sWalton® ve 
Crowley, 29 F.Cas.No. 17,133, 38 
Blatchf. 440. 


La.—Paducah Distilleries Co. v. 
ee ecent Mfg. Co., 6 La.A. (Orleans) 
598 Pe 


Mass.—Cohen v. Nagle, 76 N.H. 276, 
190 Mass. 4, 2 L.R.A.N.S. 964; New 
England Awl, etc., Co. v. Marlborough 
Awl, ete., Co., 46 N.E. 386, 168 Mass. 
154, 60 Am.S.R. 377. 


Mo.—Shelley v. Sperry, 99 S.W. 488, 
121 Mo.App. 429. 


N.Y.—Chas. S. Higgins Co. v. Hig- 
gins Soap Co., 39 N.H. 490, 144, N.Y, 
462, 43 Am.S.R. 769, 27 L.R.A, 42; 
Munro v. Tousey, 29 N.E. 9, 129 N.Y. 


Pa.—B. V. D. Co. v. Kaufmann & 
Baer Co., 123 A. 656, 279 Pa. 152. 


Eng.—Glenny v. Smith, 2 Dr.&Sm. 
476, 62 Reprint 701. 


gone Mccall v. Theal, 28 GrantCh. 


_ [a] “Bquity gives relief for the 
infringement of a trade-mark upon the 
ground that one man is not allowed 
to offer his goods for sale, represent- 
ing the goods to be the manufacture 
of another in the same commodity.” 
Manhattan Medicine Co. v. Wood, 16 
F.Cas.No. 9,026, 4 Cliff. 461, 478, 14 
Off.Gaz. 519 [aff 2 S.Ct, 436, 108 U.S. 
218, 27 L.Ed. 706, and cit Seixo v. 
Provezende, L. R. 1 Ch. 192]. 


[b] In both trade-mark and unfair 
competition cases the ground of the 
action and the reason for the rem- 
edy are identical. Hanover Star Mill- 
ing Co. v. Allen & Wheeler Co., 208 F. 
Hdis elb 5C. GLACE bby Palit ao Gusta obits 
240 U.S. 403, 60 L.Ed. 713]. ; 


[c] Principles pertinent to trade- 
marks cases are applicable as well 
to those of unfair competition. B. V. 
D. Co. v. Kaufmann & Baer Co., 123 
A. 656, 279 Pa. 152. 


69. Hanover Star Milling Co. v. 
Allen & Wheeler Co., 208 F. 518, 125 
C@Aw515. afl vse: SiCa 857, 24000.S. 
403, 60 L.Ed. 713]. 


70. Hanover Star Milling 
Allen & Wheeler Co., supra. 


71. Italian Swiss Colony vy. Italian 
Vineyard Co., 110 P. 918, 158 Cal. 252, 
23 L.R.A.N.S. 439; Furniture Hospi- 
tal v. Dorfman, 166 S.W. 861, 179 Mo, 
App. 302. 


As to trade-marks see supra § 8. 


As to unfair competition see infra 
§§ 101-103. 


72. U.S.—Florence Mfg. Co. vy. 
Dowd, 171 FR. (122 [rev on other 
grounds 178 F. 73, 101 C.C.A. 565]; 


Corry. 


A.’ 248 [mod 124 F, 894]. 


_ Cal.—titalian Swiss Colony v. Ital- 
ian Vineyard Co., 110 P. 913, 158 Cal. 
252, 23 L.R.A.N.S. 439. 


Iowa.—-Sartor v. Schaden, 101 N.W. 
511, 125 Iowa 696. 


Me.—W. R. Lynn Shoe Co. v. Au- 
burn-Lynn Shoe Co., 62 A. 499, 100 
Me. 461, 4 L.R.A.N.S. 960. 


_N.J.—National Grocery Co. v. Na- 
tional Stores Corp., 123 A. 740, 95 N. 
aoa: 588 [aff 127 A. 925, 97 N.J.Ea. 


N.Y.—Day v. Webster, 49 N.Y.S. 
314, 23 App.Div. 601; Gaines v. Les- 
lie, 54 N.Y.S. 421, 25 Misc. 20. 


Ohio.—Drake Medicine Co. v. Gless- 
ner, 67 N.E. 722, 68 OhioSt. 337. 


Philippine.—Compania General de 
Tabacos de Filipinas v. Alhambra 
Cigar, etce., Mfg. Co., 33 Philippine 
485. 


Tenn.—C. F. Simmons Medicine 
Co. v. Mansfield Drug Co., 23 S.W. 165, 
93 Tenn. 84. 


[a] Question of fraud is more im- 
portant in unfair competition cases, 
but may be inferred from imitation 
alone. Atlas Assur. Co. v. Atlas Ins. 
Co., 112 N.W. 232, 114 N.W. 609, 138 
Iowa 228, 128 Am.S.R. 189, 15 L.R.A. 
N.S. 625. 


73. See infra $§ 105, 106. 

74. See infra § 34. 

75. See infra § 102. 

76. Trade-mark not copyright seo 
supra § 8 text and note 80. 

77. McDonald vy. Pitz, 25 OhioN. 
P.N.S. 243. 

78. McDonald v. Pitz, supra. 

79. Delaware, etc., Canal Co. v 


Clark, 13 Wall. (U.S.) 311, 20 Lia. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 29-31] AND UNFAIR COMPETITION [63 C.J.] 335 
ofa trade-mark has very little analogy to that which 
exists in copyrights or patents for inventions;®° 
but, in considering the remedies which are accorded 
$ to the owner of a trade-mark, it has been said that 
- the property right which a party has in a trade- 
. mark is of the same quality -as a copyright or the 
right to a patent.§2 


and principles governing the rights of the owner 
thereof are those governing unfair eompetition.®* 
However, there is a distinetion between the prin- 
ciple of unfair trade and the right acquired by a 
trade-name.** Such unfairness has two angles: 
One relating to deception in imitating the goods of 
another so that the public will purchase the counter- 
feit rather than the real; and the other having 
reference to a camouflage produced by transacting 
business under a similar name and thereby causing 
people to believe the substitute to be the original.®® 


Z [§ 30] 4. Trade-Names and Unfair Competition. 
; Trade-names are protected against use or imitation, 
: on the ground of unfair competition,’? and the rules 


f II. ACQUISITION OF TRADE-MARKS AND TRADE-NAMES 


WE 


» Cincinnati 


80. Osgood v. Allen, 18 F.Cas.No. 
10,603, Holmes 185, 3 Off.Gaz. 124. 


81. Clark Thread Co. v. William 
Clark Co.,-37 A. 599, 55 N.J.Eq. 658 
[mod on other grounds 40 A. 686, 56 
N.J.Eq. 789]. 


82. U.S.—Draper v. Skerrett, 116 
F. 206; Baker v. Baker, 115 F. 297, 53 
C.C.A. 157; Edison v. Hawthorne, 108 
F. 839, 48 C.C.A. 67; Shaver v. Heller, 
ete., Co., 108 F.. 821, 48 C.C.A. 48, 65 
L.R.A. 878 [aff 102 F. 882]; Hansen 
v. Siegel-Cooper Co., 106 F. 691; Wil- 
liams v. Mitchell, 106 F. 168, 45 C.C.A. 
265; Continental Ins. Co. v. Con- 
tinental Fire Assoc., 96 F. 846; Block 
v. Standard Distilling, etc., Co., 95 F. 
‘978; Gage-Downs Co. v. Featherbone 
‘Corset Co., 83 F. 213; Garrett v. Gar- 
rett, 78 F: 472, 24 C.C.A. 173; Clark 
Thread Co. v. Armitage, 67 F. 896 [aff 
Peo G reat C.C. AS OLS |e Crey.. oF 
Carlsbad yv. Tibbetts, 51 F. 852. 


Cal.—Hainque v. Cyclops Iron 
Works, 68 P. 1014, 136 Cal. 351; Nolan 
Bros. Shoe Co. v. Nolan, 63 P. 480, 131 
@ali 2271, 82 Am:S.R. 346, 53 R.A. 
384; Weinstock v. Marks, 42 P. 142, 
109 Cal. 529, 50 Am.S.R. 57, 30 L.R.A. 
182. 


Ill_—Hopkins Amusement Co. v. 
Frohman, 67 N.E. 391, 202 Ill. 541. 


La.—Marecey v. Mandich, 103 So. 
389, 158 Tua. 15. 


Mass.—vViano v. Baccigalupo, 67 N. 
E. 641, 183 Mass. 160; Samuels v. 
Spitzer, 58 N.E. 693, 177 Mass. 226. 


Mich.—Finney’s Orchestra v. Fin- 
ney’s Famous Orchestra, 126 N.W. 
198, 161 Mich. 289, 28 L.R.A.N.S. 458; 
Penberthy Injector Co. v. Lee, 78 N. 
W. 1074, 120 Mich. 174. 


Mo.—St. Louis Carbonating, etc., 
Co. v. Eclipse Carbonating Co., 58 Mo. 
App. 411. 

N.Y.—Slater v. Slater, 
863, 78 App.Div. 449 [mod on other 
grounds 67 N.E. 224, 175 N.Y. 143, 61 
L.R.A. 796, 96 Am.S.R. 605]; Cutter v. 
Gudebrod Bros. Co., 55 N.Y.S. 298, 36 
App.Div. 362; Frohman v. Payton, 
68 N.Y.S. 849, 34 Misc. 275. 

Ohio.—Cincinnati Vici Shoe Co. v. 
Shoe Co., 9 OhioS.&C.P. 
579, 7 OhioN.P. 135. 

Pa.—Harris-Boyer Co. v. Gartmann, 
12 Pa.Dist.&Co. 429; Shoemaker v. 
Ulmer, 34 Pa.Co. 469. : 


Philippine—U. S. v. Kyburz, 28 


[§ 31] A. Trade-Marks*—1. Who May Acquire. 
The office or function of a trade-mark being to in- 
dicate the origin or ownership of the goods to which 
it is fixed,8® everyone who manufactures or sells 
goods has the right to affix to them a mark or sym- 
bol which may distinguish them from similar goods 
manufactured or sold by another;*7 and so any per- 


SOM NGS 


Philippine 475. 


Eng.—North Cheshire, etc., Brew- 
ery Co. v. Manchester Brewery Co., 
[1899] A.C. 83 [aff [1898] 1 Ch. 539]; 
Daniel v. Whitehouse, [1898] 1 Ch. 
685; Pinet v. Maison Louis Pinet, 
[1898] 1 Ch. 179; Boulnois v. Peake, 
13 Ch.D. 513 note; Cash v. Cash, 84 
L.T.Rep.N.S. 349; Valentine Meat 
Juice Co. v. Valentine Extract Co., 83 
L.T.Rep.N.S. 259 


Ont.—Gramm Motor Truck Co. v. 
Fisher Motor Co., 30 Ont.L. 1, 5 
Ont.W.N. 449; Grand Hotel Co. v. 
Wilson, 2° Ont. >322; Provident 
Chemical Works v. Canada Chemical 
Mfg. Co., 2 Ont.L, 182. 


For specific illustrations see infra 
§§ 115-136. 


83. Richmond Remedies Co. v. Dr. 
Miles Medical Co., 16 F.(2d) 598. 


84. Hall v. Holstrom, 289 P. 668, 
106 Cal.App. 563; Lytle v. Smith, 215 
N.W. 668, 204 Iowa 619. 


[a] Clear distinction exists, be- 
tween unfair competition in similar 
business and infringement of regis- 
tered trade-name and design; the 
former may be included within the 
latter, but the latter must exist in- 
dependently of the former. Hall v. 
Holstrom, 289 P. 668, 106 Cal.App. 
563. 


85. Lytle v. Smith, 215 N.W. 668, 
204 Iowa 619. 


86. See supra § 4. 


87. Scandinavia Belting Co. v. As- 
bestos & Rubber Works of America, 
257 BF. 937, 169 C.C.A. 87 [cert den 39 
S.Ct. 494, 250 U.S. 644, 63 L.Hd. 1186]. 


88 McLean v. Fleming, 96 U.S. 
245, 24 L.Ed. 828; Atlantic Milling 
Co. v. Robinson, 20 F. 217 [dism 10 
S.Ct. 1073, 136 U.S. 648, 34 L.Ed. 549]; 
William Rogers Mfg. Co. v. Simpson, 
9, AS 395,54" Conn, 527;- Volger av. 
Force, 71 N.Y.S. 209, 63 App.Div. 122; 
Partridge v. Menck, 2 Barb.Ch. 101, 5 
N.Y.Leg.Obs. 94, 47 Am.D. 281; Amos- 
keag Mfg. Co. v. Spear, 4 N.Y.Super. 
599, 7 N.Y.Leg.Obs. 301; Hirsh v. Jon- 
as, 3 Ch. D. 584; Delondre v. Shaw, 2 
Sime 237, 22bne Ch. 230, b7),Reprint 
Ue 


[a] Use of retailers’ names and 
marks.—Where manufacturers have 
established a trade and indicated their 
manufacture by a label, it is imma- 
terial that they manufactured them 


*By FELIX C. GRABER (§§ 31-38). 


sons who are connected with particular goods in 
any of the following capacities, may acquire a trade- 
mark to indicate that connection, and to secure to 
them the benefits of their good will, namely, manu- 
facturers,°> workmen,®®? or employees,®® dealers or 
jobbers who merely select or sell goods manufactured 
by others,°1 the owner of a peculiar product of na- 


for others, and printed the retailers’ 
names on the labels. Volger v. Force, 
71 N.Y.S. 209, 63 App.Div. 122. f 


89. Schmalz v. Wooley, 41 A. 939, 
57 N.J.Eq. 303, 73 Am.S.R. 637, 43 L. 
R.A. 86 [rev 89 A. 539, 56 N.J.Eq. 
649]; Amoskeag Mfg. Co. v. Garner, 
55 - Barb. \CN.Y.) (151),.06. ‘Abb: PreNes: 
265; Re Sykes, 43 L.T.Rep.N.S. 626. 


90. Lowell Lamb & Co. v. Hersko- 
vits, 198 N.Y.S. 55, 204 App.Div. 407 
pero dism 144 N.E. 897, 238 N.Y. 


Trade unions see infra text and 
notes 6-8. 
$1. U.S.—Menendez v. Holt, 9 S.Ct. 


143, 144, 128 U.S. 514, 32 L.Ed. 526; 
McLean vy. Fleming, 96 U.S. 245, 24 


L.Ed. 828; Ralston Purina Co. v. 
Saniwax Paper Co., 26 F.(2d) 941; 
Saxlehner v. Graef, 81 F. 704; Levy 


v. Waitt, 56 F. 1016 [aff-61 FB. 1008, 
102. ©. ClAS 22:7, 25 a. RA 19 0:1 Acai 
Pike Mfg. Co. v. Cleveland Stone Co., 
35 FE. 896; Holt v. Menendez, 23 F. 
869 [aff 9 S.Ct. 143, 128 U.S. 514, 32 
L.Ed. 526]; Walton v. Crowley, 29 
F.Cas.No. 17,133,.3 Blatchf. 440. 


D.C.—Case v. Murphey, 31 App.D. 
C2463 


La.—Insurance Oil Tank Co. v. 
Scott, 33 La.Ann. 946, 39 Am.R. 286. 


Md.—Corkran, Hill & Co. v. A. H. 
Kuhlemann Co., 111 A. 471, 136 Md. 
525. 


Mass.—Nelson v. J. H. Winchell & 
Co., 89 N.E. 180, 203 Mass. 75, 23 L. 
R.A.N.S. 1150; Burt v.:Tucker, 59 N. 
BH. 1111, 178 Mass. 493, 86 Am.S.R. 499, 
52> LaR AS U2: 


Mo.—Conrad v. Joseph Uhrig Brew- 
ing Co., 8 Mo.App. 277. 


N.Y.—Société des Huiles, ete. v. 
Rorke, 31 N.Y.S. 51, 82 Hun 611 [aff 
39 N.Y.S. 28, 5 App.Div. 175 (aff 52 
N.E. 1126, 158 N.Y. 677)]; Amoskeag 
Mfg. Co. v. Spear, 4 N.Y.Super. 599, 
7 N.Y.Leg.Obs. 301; Godillot v. Haz- 
ard, 49 How.Pr. 5 [aff 44 N.Y.Super. 
427 (aff 81 N.Y. 263)]; Partridge v. 
Menck, 2 Barb.Ch. 101, 47 Am.D. 281, 
5 Leg.Obs. 94; Taylor v. Carpenter,, 
2 Sandf.Ch, 603, 614. 


Ohio.—Lindner Co. v. Myrod Shoe 
Co., 175 N.E. 879, 38 OhioApp. 182. 


Pa.—Zeugschmidt y. Hantman, 28 
Pittsb.Leg.J.N.S. 463. 


Tex.—Coca-Cola Co. v. State, (Civ. 


i, 
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ture,°? exporters,®* importers,°* commission mer- 
chants,°* and other persons bearing a similar rela- 
Mere agents of a manufacturer 
may not, however, acquire any property rights in 
the words and designs used upon the product of the 
principal®? and a manufacturer has no interest in 
trade-marks adopted and used by dealers.°* Neither 
does the publisher of a newspaper, from the mere 
fact of employment of a feature artist, acquire the 
exclusive right to use the title of the feature.®? ‘The 
trade-mark of a foreign producer cannot be regis- 


tion to the goods.°® 


App.) 225 S.W. 791; Western Grocer 
Co. v. Caffarelli, (Civ.App.) 108 S.W. 


‘418 [rev on other grounds 127 S.W. 


1018, 102 Tex. 104]. 


Eng.—Ford v. Foster, L.R. 7 Ch. 
611; Hirsch v. Jonas, 3 Ch.D. 584. 


But see Perlberg v. Smith, 62 A. 
442, 70 N.J.Eq. 638 (where the owner 
of a shoe store marked all of the 
shoes he sold ‘Eagle Shoes,” although 
they were procured from _ various 
sources, so that the name did not in- 
dicate any particular brand or make 
of shoes, he was held not entitled to 
protection in the use of the name). 


fa] Thus (1) a trade-mark may 
be acquired to indicate that the goods 
have been selected and approved by 
one who had a reputation for so do- 
ing. Hirsch v. Jonas, 3 Ch.D. 584. (2) 
The use of a trade-mark does not 
necessarily import that the articles 
on which it is used are manufactured 
by the user; but it may be enough 
that they are manufactured for him, 
that he controls their production, or 
even that they pass through his 
hands in the course of trade, and 
that he gives to them the benefit of 
his reputation or name and business 
style. Nelson v. J. H. Winchell & Co., 
89 N.E. 180, 203 Mass. 75, 23. L.R.A. 
N.S. 1150. (3) An article need not be 
actually manufactured by the owner 
of the trade-mark, it being enough 
that it is manufactured under his su- 
pervision and according to his direc- 
tions, thus securing both the right 
of the owner and the right of the 
public. Coca-Cola Co. v. State, (Tex. 
Civ.App.) 225 S.W. 791. 


“Commercial mark” and “trade 
mark” distinguished see supra § 27. 


‘92. Congress, etc., Spring Co. v. 
High Rock Congress Spring Co., 45 
N.Y. 291, 10 Abb.Pr.N.S. 348, 6 Am,R. 
82 [rev 57 Barb. 526]; Dixon Crucible 
or v. Guggenheim, 2 Brewst. (Pa.) 
321. 


[a] Natural spring water.—Con- 
gress, etc., Spring Co. v. High Rock 
Congress Spring Co., 45 N.Y. 291, 10 
Abb.Pr.N.S. 348, 6 Am.R. 82 [rev 
57 Barb. 526]. 


[b] Plumbago used in its natural 
state for stove polish. Dixon Cruci- 
ble Co. v. Guggenheim, 2 Brewst. 
(Pa.) 321. 


93. Brower v. Boulton, 58 F. 888, 
7 C.C.A. 567; Robinson v. Finlay, 9 
Ch.D. 487. 


94, Lawrence-Williams Co. v. So- 
ciété Enfants Gombault et Cie, 22 F. 
(2d) 512 [cert den 48 S.Ct. 214, 276 U. 
S. 619, 72 L.Ed. 735]; Saxlehner v. 
Graef, 81 F. 704; Godillot v. Hazard, 
44 N.Y.Super. 427 [aff 81 N.Y. 263]; 
In re Australian Wine Importers, 41 
Ch.D. 278. 


[a] Patented article.—A merchant, 
having the exclusive right to sell in 
the United States a patented article 
made by the patentee, in a foreign 


' country, may adopt a trade-mark for 


such article, not used by the manu- 
facturer, for the protection of his 
own business, and is entitled to pro- 
tection in its use in this country after 
the expiration of the patent, even as 
against the patentee. Hughes v. Al- 
fred H. Smith Co., 205 F. 302 [aff 209 
HS to FiO Onn eho. 


95. Brower vy. Boulton, 58 F. 888, 
TC.CAN SOT 


96. See cases infra this note. 


[a] Authors.—An author may ac- 
quire a trade-mark. Kipling v. G. P. 
Putnam’s Sons, 120 F. 631, 57 C.C.A. 
295, 65 L.R.A. 873 (holding, however, 
that the particular mark claimed had 
not been so used as to constitute a 
trade-mark within ordinary rules). 


[b] Different bottlers of same 
goods may each acquire their own 
trade-marks. Burke v. Bishop, 175 F. 
167. 


97. Munoz v. Struckmann, 9 Philip- 
pine 52. 


98. U.S.—Brower v. Boulton, 58 
FE. 888, 7. C.C.A. 567; Levy v. Waitt, 
56 F. 1016 [aff 61 F. 1008, 10 C.C.A. 
227, 25 L.R.A. 190]. 


D.C.—Michigan Condensed Milk Co. 
v. Kenneweg Co., 30 App.D.C. 491. 


Mo.—Shelley v. Sperry, 99 S.W. 
488, 121 Mo.App. 429. ° 


N.Y.—Société des Huiles, ete. v. 
Rorke, 31\'N.Y.S. 51, 82 Hun 611 [aff 
392 Ni Y.80128, 5) AppsbDiv...1'7 51" (ade. 62 
N.E. 1126, 158 N.Y. 677)]. 


Pa.—Zeugschmidt v. Hantman, 28 
Pittsb.Leg.J.N.S. 463. 


But see Hirsch v. Jonas, 3 Ch.D. 
584 (holding that, where a label de- 
signed by a dealer contained a manu- 
facturer’s name and address but not 
the dealer’s, the court would not, in 
the absence of contract, restrain sale 
by the manufacturer to others under 
such label). 


[a] Thus, where a manufacturer 
had no name for his product and did 
not advertise it as his make, but put 
it up under the trade-names and 
trade-marks of different customers in 
eartons upon which was printed a 
representation that the powder was 
manufactured exclusively by the cus- 
tomers, he could not enjoin the use 
of similar cartons by a rival manu- 
facturer. Shelley v. Sperry, 99 S.W. 
488, 121 Mo.App, 429. 


99. Fisher v. Star Co., 160 N.Y.S. 
693; Wheeler Syndicate v. Star Co., 
160 N.Y.S. 698; Star Co. v. Wheeler 
Syndicate, 160 N.Y.S. 689. 


[a] “Mutt and Jeff..—Where a 
cartoonist entered the employ of a 
newspaper publisher and operator 
of a syndicate, the publisher did not 
acquire, as against the cartoonist, 
from the mere fact of employment, 
the exclusive right to the use of the 
title of the cartoons, a reputation 
therefor having been acquired before 
the cartoonist entered his employ. 


tered by an importer from that producer as his own,” 
whether the importer has or has not an exclusive 
contract for this country,? or whether the producer 
does or does not consent to the registration.® 
porations* and aliens® are included among the per- 
sons who may acquire a trade-mark. 


Cor- 


Trade unions® have been protected in the use of 
union labels designed to indicate that the goods 
were manufactured by members of the union, upon 
the ground that such labels constitute trade-marks ;* 


Fisher v. Star Co., 160 N.Y.S. 693; 
Wheeler Syndicate v. Star Co., 160 N. 
Y.S. 693; Star Co. v. Wheeler Syndi- 
cate, 160 N.Y.S. 689. ; 


1. In re Apollinaris Co., [1891] 2 
Ch. 186. 


2. In re Apollinaris Co., supra. 
3. In re Apollinaris Co., supra. 


4. Insurance Oil Tank Co. v. Scott, 
33 La.Ann. 946, 39 Am.R. 286; West- 
ern Grocer Co. v. Caffarelli, (Civ. 
App.) 108 S.W. 413 [rev on other 
grounds 127 S.W. 1018, 102 Tex. 104]. 


[a] Foreign corporation doing 
business in state by comity.—Atlas 
Assur. Co. v. Atlas Ins. Co., 112 N.W. 
232, 114 N.W. 609, 138 Iowa 228, 128 - 
Am.S.R. 189, 15 L.R.A.N.S. 625. 


5. U.S.—Baker v. Delapenha, 160 
F. 746; Coffeen v. Brunton, 5 F.Cas. 
No. 2,946, 4 McLean 516; Taylor v. 
Carpenter, 23 E.Cas.No. 13,784, 3 
Story 458. 


Cal.—Derringer v. 
292, 87 Am.D. 170. 


Iowa.—Atlas Assur. Co. v. Atlas 
Ins. Co., 112 N.W. 232, 114 N.W. 609, 
138 Iowa 228, 128 Am.S.R. 189, 15 L. 
R.A.N.S. 625. 


N.Y.—Taylor v. Carpenter, ~ 11 
Paige 292, 42 Am.D. 114 [aff 2 Sanaf. 
Ch. 603]. 


Eng.—Collins Co. v. Reeves, 4 Jur. 
N.S. 865; Collins Co. v. Brown, 3 
Kay&J. 423, .69 Reprint 1174. 


Ont.—Davis v. Kennedy, 13 Grant 
Ch. 523. \ na. 


Que.—Pabst Brewing Co. v. Ekers 
21 Que.Super. 545. 3 


Requirement of user in this coun- 
try see infra § 32. 


6. Constitutionality of state stat- 
eer ee union labels see infra 


Plate, 29 Cal. 


Union label as “trade-mark” see in- 
fra § 64. 


7 Hetterman v. Powers, 43 S.W. 
180, 102 Ky. 133, 19 Ky.L. 1087, 80 
Am.S.R. 348, 39 L.R.A. 211; Schmalz 
v. Wooley, 41 A. 939, 57 N.J.Eq. 303, 
73 Am.S.R. 637, 43 L.R.A. 86 [rev 
39 A. 539, 56 N.J.Eq. 649, and disappr 
Schneider v. Williams, 14 A. 812, 44 
N.J.Eq. 391]; People v. Fisher, 3 N. 
Y.S. 786, 50 Hun 552; Strasser v. 
Moonelis, 11 N.Y.St. 270, 55 N.¥.Super. 
197 [aff 55 N.Y.Super. 208, dism 15 
N.E. 730, 108 N.Y. 611]; Bloete v. 
Simon, 19 Abb.N.Cas..88, 12 N.Y.Civ. 
Pree. 14, 


[a] In Indiana (1) regardless of 
whether the union label constitutes a 
technical trade-mark, it is such a la- 
bel that those who have a lawful 
right to use it and who are especially 
damaged by one using it fraudulently 
and without right are entitled to the 
equitable protection of the law 
against such wrongdoers (State v. 
Hagen, 33 N.E. 223, 6 Ind.App. 167) 
(2) although an indictment will not 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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but a contrary view has been taken in other cases . 
upon the ground that the trade union as an asso- 
ciation has no such relation to the goods worked upon 
by its members as may be indicated by a technical 


trade-mark.® ; 


[§ 32] 2. Adoption and Use—a. 
trade-mark is acquired by mere adoption and user 
as such,® subject to certain well-established rules 


4 


AND UNFAIR COMPETITION 


[63 C.J.] 337 


trade-mark,’° and as to what manner of use will 
constitute the mark used a trade-mark.!1 
must be used in this country in order to acquire a 
trade-mark in this country. 


The mark 


[§ 33] b. Actual Use Necessary. A trade-mark 


In General. A 


used.13 


as to what may be exclusively appropriated as a 


lie for its unauthorized use under a 
statute protecting citizens of the 
state entitled to its exclusive use 
where citizens were not entitled to 
exclusive use of the label (State v. 
Hagen, supra.). 


{b] In Massachusetts (1) under 
St. (1895) ec 462, entitled “An act to 
protect manufacturers from the use 
of counterfeit labels and stamps,” the 
label of a trade union was held to 
be within the protection of the act. 
Tracy v. Banker, 49 N.E. 308, 170 
Mass. 266, 39 L.R.A. 508. (2) Under 
an earlier statute, however, it was 
held that a union label was not tech- 
nically a trade-mark and hence not 
within an act relating to trade-marks. 
Weener v. Brayton, 25 N.E. 46, 152 
Mass. 101, 8 L.R.A. 640. 


8. In re Cigar Makers’ Assoc., 16 
Off.Gaz. (U.S.) 958; Lawlor v. Mer- 
ritt, 63 A. 639, 78 Conn. 630; State v. 
Bishop, 31 S.W. 9, 128 Mo. 373, 49 
Am.S.R. 569, 29 L.R.A. 200; McVey 
v. Brendel, 22 A. 912, 144 Pa. 235, 27 
Am.S.R. 625, 18 L.R.A. 377. -But see 
Carson v. Ury, 39 F. 777, 5 L.R.A. 
614 (where it was held that, although 
such a label is not a technical trade- 
mark, yet where special damage is 
shown and the imitation is fraudu- 
lent, equity will grant relief). 


[a] In Minnesota (1) the rule of 
the text prevails. Cigar Makers’ 
Protective Union v. Conhaim, 41 N.W. 
9438, 40 Minn. 243, 12 Am.S.R. 726, 3 
L.R.A. 125. (2) In an earlier case 
the court was equally divided on the 
question. Allen v. McCarthy, 34 N. 
W. 416, 37 Minn. 349. 


9. U.S—Amoskeag Mfg. Co. Vv. 
Trainer, 101 U.S. 51, 25 L.Ed. 993 (per 
Clifford, J.); Potter-Wrightington v. 
Ward Baking Co., 288 F. 597: Wal- 
des v: International Mfrs.’ Agency, 
237 F. 502; Baker v. Delapenha, 160 
F. 746; Deitsch v. George R. Gibson 
Co., 155 F. 383; Enoch Morgan’s Sons 
Co. v. Ward, 152 F. 690, 81 C.C.A. 616, 
12 L.R.A.N.S. 729; Hygeia Distilled 
Water Co. v. Consolidated Ice Co., 144 
FH. 139 [aff 151 F. 10, 80 C.C.A: 506]; 
Royal Baking Powder Co. v. Ray- 
mond, 70 F. 376 [dism 76 F. 465, 22 
C.C.A. 276, and aff 85 F. 231, 29 C.C.A. 
2451; Shaw Stocking Co. v. Mack, 12 
F. 707, 21 Blatchf. 1; Wm. Rogers 
Mfg. Co. v. Rogers, etc., Mfg. Co., 11 
F. 495: Alleghany Fertilizer Co. v. 
Woodside, 1 F.Cas.No. 206, 1 Hughes 
115; Leidersdorf v. Flint, 15 ¥.Cas. 
No. 8,219, 8 Biss. 327, 18 Alb.L.J. 
382, 429, 7 N.Y.Wkly.Dig. 360, 6 Re- 
porter 739. 

Cal.—Falkinburg v. 
52,.95 Am.D. 76. 

D.C.—In re Gregg & Son, 58 App.D. 
Cc. 70, 24 F.(2d) 898; Bluthenthal v. 
Bigbie, 30 App.D.C. 118. 

Iowa.—Shaver v. Shaver, 6 N.W. 
188, 54 Iowa 208, 37 Am.R. 194. 

La.—Handy v. Commander, 22 So. 
230, 49 La.Ann. 1119. 


Lucy, 35 


Md.—Robertson v. Berry, 50 Md. 
591, 33 Am.R. 328. 
Mass.—Burt v. Tucker, 59 N.E. 


4111, 178 Mass. 498, 86 Am.S.R. 499, 
52 L.R.A. 112; Weener v. Brayton, 


Cals 


Nee 46, 152 Mass. 101, 8 L.R.A. 


Minn.—Northwestern Knitting Co. 
v. Garon, 128 N.W. 288, 112 Minn. 
321; Cigar Makers’ Protective Un- 
ion vy. Conhaim, 41 N.W. 943, 40 Minn. 
243, 12 Am.S.R. 726, 3 L.R.A. 125. 


N.Y.—Caswell v. Hazard, 24 N.E. 
707, 121 NY. ‘484, 18° Am.S:R.! 833; 
Burnett v. Phalon, 1 Abb.Dec. 267, 3 
Keyes 594, 3 Transcr.A. 167, 5 Abb. 
Pr.N.S. 212; Volger. v.\Force, 71N. 
Y.S. 209, 63 App.Div. 122; Parsons 
Trading Co. v. Hoffman, 177 N.Y.S. 
713, 107 Mise. 586; Gaines v. Leslie, 
54 N.Y.S. 421,.25 Misc. 20..°-- 


Wis.—Listman Mill Co. v. William 
Listman Milling Co., 60 N.W. 261, 88 
Wis. 334, 43 Am.S.R. 907. 


Eng.—Somerville v. Schembri, 12 
App.Cas. 453; Hirst v. Denham, L.R. 
14 Eq. 542. 


[a] Tlustrations.—(1) Plaintiff 
was incorporated in 1887 under the 
name of the “Northwestern Knitting 
Company,” and has since been en- 
gaged in the business of knitting un- 
derwear and disposing of it to deal- 
ers throughout the United States, 
conducting its business under its cor- 
porate name in Minneapolis, Fifteen 
years after plaintiff's incorporation, 
defendant opened a factory at Duluth 
for the manufacture of knit sweaters 
and heavy knit underwear, adopting 
the name “Northwestern Knitting 
Mill.” It was held that, by a prior 
adoption of the name and its contin- 
ued use for such a length of time, 
plaintiff acquired trade-mark rights 
therein. Northwestern Knitting Co. 
v. Garon, 128 N.W. 288, 112 Minn. 
321. (2) A dealer in flour, adopting 
the. words “Old Grist Mill,” with a 
pictorial representation of such a 
mill, and placing these words and 
pictures on bread wrappers inducing 
customers to demand a bread made 
of “Old Grist Mill Flour,” and regis- 
tering the words and picture as a 
trade-mark, acquires a valid trade- 
mark in such name and such pictorial 
representation. Ward Baking Co. v. 
Potter-Wrightington, 298 F. 398 [aff 
288 EF. 597]. 


[b] What constitutes use.—The 
use of the upper half of the globe 
is a use of a trade-mark consisting 
of the entire globe. Waldes v. In- 
ternational Mfrs.’ Agency, 237 F. 502. 


10. See infra §§ 41-72. 
11. See infra §§ 33-36. 


12. Baker v. Delapenha, 160 F. 746. 
See In re Leonard, 26 Ch.D. 288; In 
re Riviere, 26 Ch.D. 48 (both discuss- 
ing the question but not deciding it). 
But see Collins Co. v. Reeves, 4 Jur. 
N.S. 865 (granting interim injunction 
although the goods were not usually 
sold by plaintiff in England). 


13. U.S.—United Drug Co. v. The- 
odore Rectanus Co., 39 S.Ct. 48, 248 
U.S. 90, 63 L.Ed. 141 [aff 226 F. 545 
(rev 206 F. 570)1; Amoskeag Mfg. 
Co. v.. Trainer, 101. U.S. 51,.'25, L.Ed. 
993; U. S. v. Steffens, 100 U.S. 82, 
25 L.Ed. 550; Jacobs v. Iodent Chem- 
ical Co., 41 F.(@2d) 637; Parker Pen 
Co. v. Finstone, 7 F.(2d) 753; Ver- 


right can be acquired only by actual use of the word 
or mark in the manner that trade-marks must be 
The goods with the mark must be placed 


mont Maple Syrup Co. v. F. N. John- 
son Maple Syrup Co., 272 EF. 478; 
Baker v. Delapenha, 160 F. 746; Mac- 
mahan Pharmacal Co. y. Denver 
Chemical Mfg. Co., 118 F. 468, 51 C. 
C.A. 302; Royal Baking Powder Co. 
v. Raymond, 70 F. 376 [dism 76—-F. 
465, 22 -C.C.A. 276, and aff 85 F. 231, 
29 C.C.A. 245]; Shaw Stocking Co. 
Veo dMack, “126 BY 107221 Blatenta a 
Win. Rogers Mfg. Co. v. Rowers, etc., 
Mfg. Co., 11 F. 495; Blackwell v. 
Armistead, 3. F:Gas.No, 71),474).).3 
Hughes 163; Blackwell v. Dibrell, 
3 F.Cas.No. 1,475, 3 Hughes 151; Fil- 
kins v. Blackman, 9 F.Cas.No. 4,786, 
13 Blatchf. 440; Walton v. Crowley, 
29 F.Cas.No. 17,133, 3 Blatchf. 440. 


Cal.—Yellow Cab Co. of San Diego 
Vv. Sachs, 216) P,.38, 191 > Cal) (2885-28 
A.L.R. 105. 


D.C.—In re Gregg & Son, 58 App. 
D.C. 70, 24 F.(2d) 898; Worden v. 
Cannaliato, 52 App.D.C. 254, 285 F. 
988; Quaker City Flour Milis Co. v. 
Quaker Oats Co., 43 App.D.C. 260; 
Consumers Co. v. Hydrox Chemical 
Co., 40 App.D.C. 284; Planten v. Can- 
ton Pharmacy Co., 33 App.D.C. 268; 
Johnson v. Whelan, 33. App.D.C. 4; 
In re Spalding, 27 App.D.C. 314. 


Iowa.—Shaver v. Shaver, 6 N.W. 
188, 54 Iowa 208, 37 Am.R. 194. 


Ky.—Avery v. Meikle, 81 Ky. 73, 
4 Ky.L. 759. 


Mass.—Regis v. Jaynes, 
480, 185 Mass. 458. 


Mich.—Kellogg v. Kellogg Toasted 
Corn Flake Co., 180 N.W. 397, 212 
Mich. 95. 


Mo.—Westminister Laundry Co. v. 
Hesse Envelope Co., 156 S.W. 767, 768, 
174 Mo.App. 238 [cit Cyc]. 


N.Y.—People v. Fisher, 
786, 50 Hun 552. 


Philippine.—Compania General de 
Tabacos de Filipinas vy. Alhambra Ci- 
gar & Cigarette Mfg. Co., 33 Philip- 
pine 485. 


Wis.—Gessler v. Erwin Co., 193 N. 
W.. 363, 182) Wis; 315. 


Eng.—In re Batt, [1898] 2 Ch. 432 
[aff [1899] A.C. 4 ; Lawson v. 
London Bank, 19 C.B. 84, 86 H.C.L. 
84, 1389 Reprint 1296. 


Can._-Jones v. Horton, 
Exch. 330, 65 Dom.L.R. 33. 


[a] Rule applied. — A _ foreign 
corporation engaged in the manufac- 
ture of taxicabs which had adopted 
a trade-name and trade slogan vhich 
it permitted corporations, organized 
in the various cities to operate taxi- 
cabs purchased from it to use, did 
not acquire any rights to the exclu- 
sive appropriation of either the name 
or slogan in a city in which it had 
never engaged in business, and, 
therefore, could not transfer any 
rights to a corporation subsequently 
formed in that city to operate its 
cabs. Yellow Cab Co. of San Diego 
wv. Sachs, 216 P. 33, 191 0Caly 233). 23 
A.U.R. 105. 


[o] Signature under distinguish- 
ing feature.—The use of the signa- 
ture of ‘‘W. K. Kellogg” on packages 


70 N.E. 


3 N.Y.S. 


21. Can. 


3388 [63 C.J.] 


upon the market.** 


bearing the name “Sanitas” as a 
trade-name is not such a use as a 
trade-name as will create a commer- 
cial right in the name ‘Kellogg.” 
Kellogg v. Kellogg Toasted Corn 
Flake Co., 180 N.W. 397, 212 Mich. 
95. 


[c] Use of hand written label has 
been held sufficient to establish the 
use of a trade-mark. Worden‘v. Can- 
naliato, 285 F. 988, 52 App.D.C. 254. 


{d] Registration under state stat- 
ute (1) followed by actual use cre- 
ates a trade-mark. Regis v. Jaynes, 
70 N.E. 480, 185 Mass. 458. (2) Stat- 
utory regulation and _ registration 
generally see infra §§ 137-211. 


14. U.S.—Baker v. Delapenha, 160 
FB. 46. 


D.C.—In re Gregg & Son, 24 F.(2d) 
898, 58 App.D.C. 70. 


Mass.—Weener v. Brayton, 25 N.E. 
46, 152 Mass. 101, 8 L.R.A. 640. 


Mo.—Westminister Laundry Co. v. 
Hesse Envelope Co., 156 S.W. 767, 
7168, 174. Mo.App: 238 [cit Cye]; 
Grocers’ Journal Co. v. Midland Pub. 
Co., 105 S.W. 310, 127 Mo.App. 356. 


N.J.—Schneider v. Williams, 14 A. 
812, 44 N.J.Eq. 391. 


N.Y.—Ball v. Broadway Bazaar, 
106 N.Y.S. 249, 121 App.Div. 546 [rev 
on other grounds 87 N.E. 674, 194 N. 
Y. 429]. 


Philippine-—Compania General de 
Tabacos de Filipinas v. Alhambra Ci- 
gar & Cigarette Mfg. Co., 33 Philip- 
pine 485. 


Eng.—McAndrew v. Bassett, 4 De 
G.J.&S. 380, 69 HEng.Ch. 293, 46 Re- 
print 965. 


15. U.S.—United Drug Co. vy. The- 
odore Rectanus Co., 39 S.Ct. 48, 248 
U.S. 90, 63 L.Ed. 141 [aff 226 F. 545 
(rev 206 F. 570)]; Jacobs v. Iodent 
Chemical Co., 41 F.(2d) 637; Parker 
Pen Co. v. Finstone, 7 F.(2d). 753; 
Vermont Maple Syrup Co. v. F. N. 
Johnson Maple Syrup Co., 272 F. 478; 
American Washboard Co. vy. Saginaw 
103, ES 28150 43 CCl AY 233) 


830. 

Cal.—Yellow Cab Co. of San Diego 
vy. Sachs, 216 P. 33,.191 Cal. 238, 28 
A.L.R. 105. 

D.C.—Consumers Co. v. 
Chemical Co., 40 App.D.C. 284. 

Ill.—Candee v. Deere, 54 Ill. 439, 5 
Am.R. 125. 

N.J.—Schneider v. Williams, 14 A. 
812, 44 N.J.Eq. 391. 


Hydrox 


Mere adoption with intent to 
use in the future will not create a trade-mark.?® 


[§ 34] c. Length of Use. It is not necessary that 
the word or mark should have been used for any 
definite or considerable length of time.*® 
actual use with intent to continue such use eo in- 
stanti confers a right to such word or mark as a 
trade-mark,!7 and continued use to a limited extent 
up to the time of institution of suit is sufficient.*® 
So it is sufficient if the article with the mark upon 
it has actually become a vendible article in the 
market, with intent upon the part of the proprietor 
to continue its production and sale.1® 
necessary that the goods should have acquired a 
reputation for quality under that mark,?° although 


TRADE-MARKS, TRADE-NAMES, 


A single 


It is not 


Wel etrgecg aries v. Hogg, L.R. 2 Ch. 


Can.—Jones v. Horton, 
Exch. 330, 65 Dom.L.R. 33. 


“A trademark is not acquired by 
the invention or discovery of a word 
or symbol, or by advertisement. It 
only becomes a trademark by attach- 
ing or affixing it to certain articles 
of merchandise.’ Consumers Co. v. 


21 Can. 


Hydrox Chemical Co., 40 App.D.C. 
284, 286. 
[a] Public declaration of intent.— 


The mere declaration of an intention, 
however public, to publish a maga- 
zine or any manufactured article, 
bearing a particular name or mark, 
notwithstanding such declaration is 
accompanied by expenditure in con- 
nection with the intended article, 
cannot create a right to the exclusive 
use of such name or mark as a trade- 
a Maxwell v. Hogg, L.R. 2 Ch. 
We 


16. Ansehl] v. Williams, 267 F. 9; 
Wallace & Co. v. Repetti, Inc., 266 F. 
307 [cert den 41 S.Ct. 13, 254 U.S. 
639, 65 L.Ed. 451]; Waldes v. Inter- 
national Mfrs.’ Agency, 237 F. 502; 
Baker v. Delapenha, 160 F. 746; 
Kohler Mfg. Co. v. Beeshore, 59 F. 
572, 8 C:CcA. 215 [aff 53 EF. 2627; 
Shaver v. Shaver, 6 N.W. 188, 54 Iowa 
208, 37 Am.R. 194; Rosenburg vy. Fre- 
mont Undertaking Co., 114 P. 886, 63 
Wash. 52; Maxwell v. Hogg, L.R. 2 
Ch. 307; Cope v. Evans, L.R. 18 Eq. 
138; McAndrew v. Bassett, 4 DeG. 
. 880, 69 Eng.Ch. 298, 46 Re- 
print 965; Hall v. Barrows, 4 DeG.J. 
&S. 150, 69 Eng.Ch. 116, 46 Reprint 
873 [aff 9 Jur.N.S. 483]; Orr-Ewing 
v. Grant, 2 Hyde 185. 


[a] Thus a use of a trade-mark, 
although so small and for such a 
short time prior to defendant’s use 
that it had not become identified in 
the hands of the public with plain- 
tiff’'s goods, but continued thereafter, 
establishes ownership of the trade- 
mark. Waldes v. International Mfrs.’ 
Agency, 237 F. 502. 


17. Wallace & Co. v. Repetti, 266 
F. 307 [cert den 41 S.Ct. 13, 254 U.S. 
639, 65 L.Ed. 451]; Ritz Cycle Car Co. 
v. Driggs-Seabury Ordnance Corp., 
237 F. 125; Baker v. Delapenha, 160 
F. 746; Whitfield v. Loveless, 64 Pat. 
Off.Gaz. (U.S.) 442; Swift v. Peters, 
TL. OfR.Gazee CULS.) ~ ULELO: But see 
Wheeler v. Johnston, L.R. 3 Ir. 284, 


18 Kahn vy. Gaines, 161 F. 495, 88 
C.C.A. 437 [cert den 29 S.Ct. 682, 212 
U.S. 572, 538 L.Ed. 656, and 36 S.Ct. 
552, 241 U.S. 668, 60 L.Hd. 1229]. 


19. Kathreiner’s Malzkaffee Fabri- 
ken, etc., v. Pastor Kneipp Medicine 
Co., 82) BY 82d) 27 CC. AL Shas! Switt 
v. Peters) "11 Off.Gaz. (U:S:)” 2110; 


Re ap 


~1§§ 93-94 


expressions may be found in some eases apparently 
so requiring?! and it is not decisive that plaintiff’s 
business, in connection with which the mark is used, 
is larger than that of defendant.” 
stated in many eases that the use must have been 
general, continuous, and exclusive, and applied to 
goods and used in trade under such circumstances 
of publicity and length of use as to show an in- 
tention to adopt the mark as a trade-mark for specifie 
goods, and to have become known as the distin- 
guishing mark for such goods;?* but it has been 
said that such use is necessary only to maintain the 
right to a trade-mark, and to prevent others from 
acquiring rights therein upon the theory of aban- 
donment by the first user.?* 


The rule is 


Actual use under such 


Breitenbach vy. Rosenberg, 37 App.D. 
CP LOZ 


20. Ansehl v. Williams, 267 F. 9; 
Swift v. Peters, 11 Off.Gaz. (U.S.) 
1110; Maxwell v. Hogg, L.R. 2 Ch. 
307; McAndrew v. Bassett, 4 DeG.J. 


&S. 380, 69 Eng.Ch. 293, 46 Reprint 
965; Hall v. Barrows, 4 DeG.J.&S8. 
150, 69 Eng.Ch. 116, 46 Reprint 873 
[aff 9 Jur.N.S. 483]. But see Wheel- 
er v. Johnston, L.R. 3 Ir. 284. 


21. Colgan v. Danheiser, 35 F. 150; 
Robertson vy. Berry, 50 Md. 591, 33 
Am.R. 328; Grocers’ Journal Co. v. 


Midland Pub. Co., 105 S.W. 310, 127 
Mo.App. 356. 


22. Ansehl v. Williams, 267 F. 9. 


23. Trade-Mark Cases,:100 U.S. 82, 
94, 25 L.Ed. 550; Theodore Rectanus 
Co. v. United Drug Co., 226 F. 545, 141 
C.C.A. 301 [rev 206 F. 570, and aff 39 
S.Ct. 48, 248 U.S. 90, 63 L.Ed. 141]; 
Kipling v. Putnam, 120 F. 631, 57 C. 
C.A. 295, 65 L.R.A. 873; Macmahan 
Pharmacal Co. v. Denver Chemical 
Mie. Co. diseR. 468) vid CC Anata 
Actiengesellschaft Vereinigte Ultra- 
marine Fabriken, etc. v. Amberg, 102 
F. 551; “Atwater v. Castner, 88 F. 
642, 32 C.C.A. 77 [reh den 90 F. 
828, 32 C.C.A. 602]; Levy v. Waitt, 
61) FH. 1008). 10 CC AQe227, 25. ReAS 
190; Richter v. Reynolds, 59 F. 577, 
8 C.C.A. 220; Brower v. Boulton, 53 
F. 389 [aff 58 F888, 7 C.C.A. 567]; 
Kohler Mfg. Co. v. Beeshore, 53 F. 
262 Ladt 59 EY bY2,.8 iC GvA fe1 57 eor 
gan v. Danheiser, 35 F. 150; Alle- 
ghany Fertilizer Co. v. Woodside, 1 
F.Cas.No. 206, 1 Hughes 115; Filkins 
v. Blackman, 25 F.Cas.No. 4,786; 13 
Blatchf. 440; Sheppard v. Stuart, 13 
Philas) (Pade 1a; Somerville  v. 
Schembri, 12 App.Cas. 453; Wheeler 
Vv. Johnston, L.R. 3 Ir. 284; Edelsten 
v. Vick, 11 Hare 78, 45 Eng.Ch. 78, 
68 Reprint 1194; Purser v. Brain, 17 
L.J.Ch. 141. .See Worden v. Can- 
naliato, 285 F. 988, 52 App.D.C. 254 
(dictum). 


“The trade-mark recognized by the 
common law is generally the growth 
of a considerable period of use, rath- 
er than a sudden invention. . . . 
It is often the result of accident 
rather than design. . . . The ex- 
clusive right to it grows out of its 
aoe one ee its mere adoption.” 

rade-Mar ases, 100 Ss. fi 
25 L.Ed. 550. OT aoe 


24 Hall v. Barrows, 32 L.J.Ch. 
548 [rev on other grounds 4 DeG.J.& 
Plain 69 Eng.Ch. 116, 46 Reprint 


[a] Discussion of, and reason for 
rule.—“It has sometimes been sup- 
posed that a manufacturer can only 
acquire such a property in a trade 
mark as will enable him to maintain 
an injunction against the piracy of 


For later cases, developments and changes in the law see Annotations, same title and section number 
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circumstances as show an intention to adopt and 
use as a trade-mark is the test rather than the ex- 
A mere casual, inter- 
mittent, or experimental use may be insufficient to 
show an intention to adopt the mark as a trade- 


tent or duration of the use.25 


mark for a specific article.?°® 


[§ 35] d. Affixation to Goods. In order to become 
a valid trade-mark, the name or mark must be in 


some way physically attached to 
go with them into the market. 


name or sign upon a place of business, or in adver- 
tisements, circulars, and other similar ways, with- 


it by others, by means of a long-con- 
tinued use of it, or, at least, such 
a use of it as is sufficient to give it 
a reputation in the market where 
such goods are sold. But I enter- 
tain great doubt as to the correct- 
ness of this view of the case. The 
interference of a Court of equity can- 
not depend on the length of time the 
manufacturer has used it. If the 
brand or mark be an old one, former- 
ly used, but since discontinued, the 
former proprietor of the mark un- 
doubtedly cannot retain such a prop- 
erty in it, or prevent others from us- 
ing it; but, provided it has been 
originally adopted by a manufactur- 
er, and continuously, and still used 
by him to denote his ‘own goods 
when brought into the market and of- 
fered for sale, then I apprehend, al- 
though the mark may not have been 
adopted a week, and may not have ac- 
quired any reputation in the market, 
his neighbors cannot use that mark. 
Were it otherwise, and were the 
question to depend entirely on the 
time the mark had been used, or the 
reputation of it had been acquired, a 
very difficult, if not an insoluble in- 
quiry, would have to be opened in 
every case, namely, whether the 
mark had acquired in the market a 
distinctive character denoting the 
goods of the person who first used 
it. The adoption of it by another is 
proof that he considers that at that 
time it is likely to become beneficial; 
and if the manufacturer who first 
used it were not protected from the 
earliest moment, it is obvious that 
malicious and pertinacious rivals 
might prevent him from ever acquir- 
ing any distinctive mark or brand 
to denote his goods in the market 
by adopting his mark, however va- 
ried, immediately after its adoption 
or change by the original use of it.” 
Hall v. Barrows, 32 L.J.Ch. 548, 551 
[rev on other grounds 4 DeG.J.&S. 
150, 69 Eng.Ch. 116, 46 Reprint 873]. 


25. Capewell Horse Nail Co. v. 
Putnam Nail Co., 140 F. 670; Med- 
Jar, ete., Shoe Co. v. Delsarte Mfg. 
Co., 46 A. 1089, 68 N.J.Eq. 706 [aff 
61 A. 410, 68 N.J.Eq. 706]. 


26. Menendez v. Holt, 9 S.Ct. 143, 
128 U.S. 514, 32 L.Ed. 526; Heublein 
v. Adams, 125 F. 782; Kohler Mfg. 
Co. v. Beeshore, 59 F. 572, 8 C.C.A. 
215 [aff 53 F. 262]; Brower v. Boul- 
ton, 58 F. 888, 7 C.C.A. 567. 


27. U.S.—Diederich v. W. Schnei- 
der Wholesale Wine & Liquor Co., 195 
FF. 35, 115 C.C.A. 37, L.R.A.1915B 3889; 
Capewell Horse Nail Co. v. Mooney, 
167 F. 575 [aff 172 F. 826, 97 C.C.A. 
248]; Adams v. Heisel, 31 F. 279; 
Lorillard v. Pride, 28 F. 434. 


D.C.—In re Gregg & Son, 58 App.D. 
C. 70, 24 F.(2a) 898; Gray v. Armand 
Co., 58 App.D.C. 50, 24 F.(2d) 878; 
Berghoff Brewing Ass’n v. Popel- 
Giller Co., Inc., 50 App.D.C. 364, 273 
FW) 328: Crescent Oil. Co. v..W. C. 
Robinson & Son Co., 34 App.D.C. 440; 
Johnson v. Whelan, 33 App.D.C, 4 


AND UNFAIR COMPETITION 


upon the goods 


[68 C.J.] 339 


out being actually affixed to the goods is insufficient 
to constitute the marks so used valid trade-marks.” 
It is sufficient, however, if the mark is affixed either 


themselves, or upon the package 


or wrapper. containing them, or in any other way 


physically attached to the goods.?° 


trade-mark, the 
the goods, and 
Use only as a 


tll.—De Long Hook & Eye Co. v. 
Hump Hairpin Mfg. Co., 130 N.E. 765, 
297 Ill. 359. [rev 216 Ill.App. 230]; 
Hazelton Boiler Co. v. Hazelton Tri- 
pod Boiler Co., 30 N.E. 339, 142 Ill. 
494 [aff 40 Ill.App. 430]; William J. 
Moxley Co. v. Braun, etc.; Co., 93 Ill. 
App. 183. 


Mass.—Weener y. Brayton, 25 N.E. 
46, 152 Mass. 101, 8 L.R.A. 640. 


Mo.—Westminister Laundry Co. v. 
Hesse Envelope Co., 156 S.W. 
768, 174 Mo.App. 238 [cit 
Oakes v. St. Louis Candy Co., 48 S 
W. 467, 146 Mo. 391; St. Louis Piano 
Mfg. Co. v. Merkel, 1 Mo.App. 305. 


N.J.—Medlar, etc., Shoe Co. v. Del- 
sarte Mfg. Co., 61 A. 410, 68 N.J.Eq. 
706 [aff 46 A. 1089, 68 N.J.Eq. 706]. 


N.Y.—Koehler v. Sanders, 25 N.E. 
235, 122 N.Y. 65, 9 L.R.A. 576; Ball 
v. Broadway Bazaar, 106 N.Y.S. 249, 
121 App.Div. 546 [rev on other 
grounds 87 N.B. 674, 194 N.Y. 429]; 
Parsons Trading Co. v. Hoffman, 177 
N.Y.S. 713, 107 Misc. 536. 


Eng.—Jay v. Ladler, 40 Ch.D. 649; 
Singer Mfg. Co. v. Wilson, 2 Ch.D. 
434 [rev on other grounds 8 App.Cas. 
ible Re Chorlton, 53 L.T.Rep.N.S. 


Can.—Jones v. Horton, 21 Can. 


Exch. 330, 65 Dom.L.R. 33 


28. U.S.—Diederich v. W. Schnei- 
der Wholesale Wine & Liquor Co., 
eee F, 35, 115 C.C.A. 37, L.R.A.1915B 


D.C.—Gray v. Armand Co., 58 App. 
D.C. 50, 24 F.(2d) 878; Berghoff 
Brewing Ass’n v. Popel-Giller Co., 
Inc., 50 App:D.C. 364, 273 F. 328. 


Ill.—De Long Hook & Eye Co. v. 
Hump Hairpin Mfg. Co., 130 N.E. 765, 
297%, Tl. 359 \[rey..216 TlkApp: 230]; 
Hazelton Boiler Co. v. Hazelton Tri- 
pod Boiler Co., 30 N.E. 339, 142 Il. 
494 [aff 40 Ill.App. 430]; Bolander 
v. Peterson, 26 N.E. 603, 136 Ill. 215, 
11 L.R.A. 350° Laff 35 Tli.App. 551]. 


Mo.—Oakes v. St. Louis Candy Co., 
48 S.W. 467, 146 Mo. 391; St. Louis 
rere Mfg. Co. v. Merkel, 1 Mo.App. 
05. 


Pa.—Rowley Vv. Houghton, 2 
Brewst. 303, 7 Phila. 39. 


Ont.—Kerstein v. Cohen, 11 Ont.L. 
450, 7 Ont.W.R. 247. 


Eng.—Wheeler v. Johnston, L.R. 3 
Ir. 284. 


[a] Use of word in invoices.—A1- 
though plaintiff acquired the exclu- 
sive right to use the ‘“‘Caravel’”’ trade- 
mark upon the kinds of goods upon 
which it or its predecessor was the 
first to affix and use that mark, it 
did not acquire any exclusive right to 
use the name or mark by the mere 
use of the word “Caravel’’ in its in- 
voices. Parsons Trading Co. v. Hoff- 
man, 177 N.Y.S. 713, 107 Misc. 536. 


[b] Use by customers of abbrevi- 
ations.—The use of the word “Burg,” 


[§ 36] e. Purpose of Use. 


In order to become a 
mark must be used as a trade- 


mark,®° that is to say, it must be used as a distin- 
guishing mark for the purpose of indicating the 
origin or ownership of the goods, and not merely 
their grade, class, or quality.?! 


It is unnecessary, 


as an abbreviation for the word 
“Burgmeister,”’ in conversation, or-in 
written orders for goods, by the cus- 
tomers of the owner of the trade- 
mark ‘“Burgmeister,”’ without proof 
that the owner of the trade-mark ey- 
er applied the abbreviation to its 
goods, does not establish the adoption 
of the abbreviation as a trade-mark. 
Berghoff Brewing Ass’n v. Popel-Gil- 
os Co., Ine: ‘50° App: DiC. S64i.2/83 Gay 
0 . 


29. Capewell Horse Nail Co. v. 
Mooney, 167 F. 575 [aff 172 F. 826, 97 
C.C.A. 248]; Breitenbach v. Rosen- 
berg,-37 App.D.C. 102; Case v. Mur- 
phy, 31 App.D.C. 245; Jay v. Ladler, 
40 Ch.D. 649; Moet v. Pickering, 6 
Ch.D, 770; Singer Mfg. Co. v. Wilson, 
2 Ch.D. 434 [rev on other grounds 3 
App.Cas. 376]. 


[a] Branding mark on cork, al- 
though it cannot be seen until the 
cork is drawn, is a sufficient affixa- 
tion. Moet v. Pickering, 6 Ch.D. 770. 


[b] Stamping mark into  sub- 
stance of article itself is sufficient 
and unobjectionable. Capewell Horse 
Nail Co. v. Mooney, 167 F. 575 [aff 
172. F. 826, 97 C.C.A. 248]. 


Fe] Use on sample cards has been 
held sufficient. Case v. Murphy, 31 
App.D.C. 245. 


[{d] Affixing mark on bottles con- 
taining tablets is sufficient. Breit- 
enbach v. Rosenberg, 37 App.D.C. 102. 


30. Powell v. Birmingham Vinegar 
Brewery Co., [1894] A.C. 8. 


31. U.S,—Columbia Mill Co. vy. Al- 
corn, 14 -S.Ct.'151, 150. U.S: 460,37, 
Ed. 1144; Carthage Tobacco Works 
v. Barlow-Moore Tobacco Co., 296 F. 
142; Newcomer v. Scriven Co., 168 F. 
621, 94 C.C.A. 77 [cert den 29 S.Ct. 
700, 214 U.S. 518, 53 L.Ed. 1065]; 
Capewell Horse Nail Co. v. Mooney, 
167 Fi 575. [aff 172 B. 826, 97 C.C.A. 
2481; Smith v. Krause, 166 F. 1021. 
91 C.C.A. 218; Wolf v. Hamilton- 
Brown Shoe Co., 165 F. 413, 91 C.C. 
A. 363 [cert den 29 S.Ct. 696, 214 U.S. 
514, 53 L.Ed. 1063]; Dennison Mfg. 
Co: vy. Scharf Tag, ete., Co., 135 BF. 625, 
68 C.C.A. 263 [cert den 26 S.Ct. 762, 
201 U.S. 648, 50 L.Ed. 904]; Stevens 
Linen Works v. Don, 127 F. 950, 62 C. 
C.A. 582 [aff 121 F. 171]; Thomas G. 
Plant-Co,-v., May .Co.,: 105. #.. 375,446; 
C.A. 534; Lamont v. Leedy, 88 F. 72; 
Deering Harvester Co. v. Whitman, 
etc., Mfg. Co., 86 F. 764 [aff 91 F. 376, 
33 C.C.A. 558]; Beadleston v. Cooke 
Brewing Co., 74 F. 229, 20 C.C.A, 405; 
Burton vy. Stratton, 12 F. 696. 


Cal.—Falkinburg v. Lucy, 
52, 95 Am.D, 76. 


Conn.—Boardman vy. Meriden Bri- 
tannia Co., 35 Conn. 402, 95 Am.D. 270. 


D.C.—Case v. Murphey, 31 App.D.C. 
245; In re American Circular Loom 
Co., 28 App.D.C. 450; In re American 
Circular Loom Co., 28 App.D.C. 446; 
U. S. v. Duell, 17 App.D.C. 575. 


La.—Paducah Distilleries Co. v. 


35 Cal. 


340 [63 C.J.] 


' 


however, to give notice that a particular mark is 
claimed as a trade-mark; use of it as such is suffi- 
cient.22. A feature adopted merely for ornament is 
not a trade-mark;*? but, of course, an ornamental 
feature may be adopted and used as a trade-mark.** 


[§ 37] 8. Priority of Right®’—a, In General. 
The foundation of a trade-mark is priority of adop- 


Crescent Mfg. Co., 6 La.A. (Orleans) 
ots 


Mass.—Reading Stove Works v. S. 
M. Howes Co., 87 N.E. 751, 201 Mass. 
487, 21 L.R.A.N.S. 979; Burt v. Tuck- 
er, 59 N.E. 1111, 178 Mass. 493, 86 Am. 
S.R. 499, 52 LRA. 112; Lawrence 
Mfg. Co. v. Lowell Hosiery Mills, 129 
Mass. 325, 37 Am.R. 362. 


N.J.—Fay v. Fay, (Ch.) 6 A. 12. 


Niy.—Barrett” -Chéemical... Co./ Vv. 
Stern, 68 N.E. 65, 176 N.Y. 27, 13 N.Y. 
Ann.Cas. 430; Amoskeag Mfg. Co. v. 
Spear, 4 N.Y.Super. 599, 7 N.Y.Leg. 
Obs. 301. 


Pa.—Ferguson v. Davol Mills, 7 
Phila. 253. 


32. Capewell Horse Nail Co. v. 
Mooney, 167 F. 575 [aff 172 F. 826, 97 
C.C.A. 248]. 


33. Capewell Horse Nail Co. v. 
Putnam Nail Co., 140 F. 670; Munro 
v. Smith, 8 N.Y.S. 671, 55 Hun 419. 


{a] Illustration in book.—Munro 
v. Smith, 8 N.Y.S. 671, 55 Hun 419. 


34. Capewell Horse Nail Co. v. 
Mooney, 167 F. 575 [aff 172 F. 826, 97 
C.C.A. 248]. 


35. Priority of right as affected by 
oie in different markets see supra 
Ty; 


36. U.S.—Winget Kickernick Co. v. 
La Mode Garment Co., 42 F.(2d) 513; 
Parker Pen Co. v. Finstone, 7 F.(2d) 
753; National Circle, Daughters of 
Isabella v. National Order of Daugh- 
ters of Isabella, 270 F. 723 [rev 252 F. 
815, cert den 41 S.Ct. 376, 255 U.S. 
571, 65 L.Ed. 791]; Manitou Springs 
Mineral Water Co. v. Schueler, 239 
F. 593, 152 C.C.A. 427; Leidersdorf v. 
Flint, 15 F.Cas.No. 8,219, 8 Biss. 327, 
18 Alb.L.J. 382, 429, 7 N.Y.Wkly.Dig. 
360, 6 Reporter 739. 


D.C.—Somers vy. Newman, 31 App. 
D.C. 193; Bluthenthal v. Bigbie, 30 
App.D.cC. 118. 


La.—Handy v. Commander, 22 So. 
230, 49 La.Ann. 1119; Paducah Dis- 
tilleries Co. v. Crescent Mfg. Co., 6 
La.A. (Orleans) 151. 


Minn.—J. R. Watkins Medical Co, 
vy. Sands, 86 N.W. 340, 83 Minn. 326. 


Can.—Groff v. Snow Drift Baking 
Powder Co., 2 Can.Exch. 568. 


87. See infra § 42. 


33. U.S.—United Drug Co. v. Theo- 
dore Rectanus Co., 39 S.Ct. 48, 248 U. 
S. 90, 63 L.Ed. 141 [aff 226 F. 545 (rev 
206 EF. 570)]; Columbia Mill Co. v. 
Alcorn, 14 S.Ct. 151, 150 U.S. 460, 37 
L.Hd. 1144; Coats v. Merrick Thread 
Gor, 13.'S:Ct; 966; 149° UrS, 6625937 Tl, 
Ed. 847; Amoskeag Mfg. Co. v. Train- 
er, 101 U.S. 51, 25 L.Ed. 993; McLean 
v. Fleming, 96 U.S. 245, 24 L.Ed. 828; 
Winget Kickernick Co. v. La Mode 
Garment Co., 42 F.(2d) 513; Coty v. 
Le Blume Import Co., 292 F. 264 [aff 
293 F. 344]; Charles Broadway Rouss, 
Ine., v. Winchester Co., 290 F. 463 
[rev on other grounds 300 F. 706, cert 
den 45 S.Ct. 92, 266 U.S. 607, 69 L.Ha. 
465]; C. B. Fleet Co. v. Mobile Drug 
Co., 284 F. 813; HEdgar-Morgan Co. v. 
Alfocorn Milling Co., 270 F. 344 [rev 
on other grounds 282 F. 394, cert den 


TRADE-MARKS, TRADE-NAMES, 


43 S.Ct. 246, 260 U.S. 745, 67 L.Ed. 
493]; Wallace & Co. v. Repetti. Inc., 
266 KF. 307 [cert den 41 S.Ct. 13, 254 
U.S. 639, 65 L.Ed. 451]; Manitou 
Springs Mineral Water Co. v. Schuel- 
er, 239 F. 593, 152 C.C.A. 427; Waldes 
v. International Mfrs.’ Agency, 237. ¥. 
502; Baldwin Co. v. R. S. Howard Co., 
233 EB. 439 [aff 238 F. 154, 161 C.C.A. 
230, cert den 37 S.Ct. 400, 243 U.S. 
636, 61 L.Ed. 941]; National Distilling 
Co. v. Century Liquor & Cigar Co., 
183 F. 206, 105 C.C.A. 638; Spiegel v. 
Zuckerman, 175 F. 978 [aff 188 F. 63, 
110 C.C.A. 133]; Thomas G. Carroll, 
ete., Co. v. McIlvaine, 171 F. 125 [aff 
183. F, 22, 105.C.C.A. 314]; Kahn: v. 
Gaines, 161 F. 495, 88 C.C.A. 437 [cert 
den 29 S.Ct. 682, 212, U.S. 572, 53 L. 
Ed. 656, 36 S.Ct. 552, 241 U.S. 668, 60 
L.Ed. 1229, and rev 155 F. 639]; R. J. 
Reynolds Tobacco Co. v. Allen Bros. 
Tobacco Co., 151 F. 819; Revere Rub- 
ber Co. v. Consolidated Hoof Pad Co., 
139 F. 151; H. B. Chaffee Mfg. Co. v. 
Selchow, 135 F. 1021, 68 C.C.A. 668; 
Heublein v. Adams, 125 F. 782; Actien- 
gesellschaft Vereinigte Ultramarine 
Fabriken, etc. v. Amberg, 102 F. 551; 
Lamont v. Leedy, 88 F. 72; Tetlow v. 
Tappan, 85 F. 774; Kathreiner’s Malz- 
kaffee Fabriken, etc. v. Pastor Kneipp 
Medicine Co., 82 F. 321, 27 C.C.A. 351; 
Hoyt v. J. T. Lovett Co., 71 F. 173, 17 
C.C.A. 652, 31 L.R.A. 44; Hostetter v. 
Vowinkle, 12 F.Cas.No. 6,714, 1 Dill. 
329; Walton v. Crowley, 29 F.Cas.No. 
17,133, 3 Blatehf. 440; Whitfield v. 
Loveless, 64 Off.Gaz. 442. 


Colo.—Solis Cigar Co. v. Pozo, 26 
P. 556, 16 Colo. 388, 25 Am.S.R. 279; 
Hyman v. Solis Cigar Co., 36 P. 444, 
4 Colo.App. 475. 


D.C.—Oppenheim Obernof & Co. v. 
President Suspender Co., 55 App.D.C. 
147, 3 F.(2d) 88; Williams Evange- 
line Confection Co. v. U. R. S. Candy 
Stores, 54 App.D.C. 68, 294 F. 999; 
United Electric Co. v. Replogie, 53 
App.D.C. 228, 289 F. 626; Christo Mfg. 
Co. v. Christian Moerlain Brewing Co., 
265 F. 1010, 49 App.D.C. 370; Gutta 
Percha & Rubber Mfg. Co. v. Ajax 
Mfg. Co., 48 App.D.C. 230; Arrow 
Electric Co. v. Northeast Electric Co., 
48 App.D.C. 225; O. & W. Thum Co. 
v. Dickinson, 46 App.D.C. 306; KE. 
Myers Lye Co. v. Sinclair Mfg. Co., 46 
App.D.C. 55; Steinwender-Stofregen 
Coffee Co. v. National Grocer Co., 44 
App.D.C. 493; Canton Culvert & Silo 
Co. v. Consolidated Car-Heating Co., 
44 App.D.C. 491; Royal Milling Co. v. 
J. KF. Imbs Milling Co., 44 App.D.C. 
207; Mansfield Tire & Rubber Co. v. 
Ford Motor Co., 44 App.D.C. 205; Wil- 
son v. Hecht, 44 App.D.C. 33; Fish- 
beck Soap Co. v. Kleeno Mfg. Co., 44 
App.D.C. 6; Carmel Wine Co. v. Cali- 
fornia Winery, 38 App.D.C. 1; Illinois 
Match Co. v. Broomall, 34 App.D.C. 
427; Johnson v. Whelan, 33 App.D.C. 
4; Schuster Co. v. Muller, 28 App.D.C. 
409; Giles Remedy Co. v. Giles, 26 
App.D.C. 375; U. S. v. Duell, 17 App. 
DiGi rate 


Ky.—E, H. Taylor, Jr., ete., Co. v. 
Taylor, 85 S.W. 1085, 124 Ky. 178, 27 
Ky.L. 625. See Old Times Distillery 
Co. v. Casey, 47°S.W. 610, 104 Ky. 616, 
20 Ky.L. 994, 84 Am.S.R. 480, 42 L.R. 
A. 466 (prior right to use not clear). 


La.—Handy v. Commander, 22 So. 


tion and actual use in trade;°* 1 
common to the trade when it is sought to adopt it 
as a trade-mark cannot become a valid trade-mark.** 
The one who first employs a trade-mark in connec- 
tion with a particular class of goods acquires the 
prior and exclusive right to use it in connection with 
that class of goods,** notwithstanding the subse- 
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a mark which is 


230, 49 La.Ann. 1119. 


Mass.—Cohen v. Nagle, 76 N.E. 276, 
190 Mass. 4, 2 L.R.A.N.S. 964; Weener 
v. Brayton, 25 N.E. 46, 152 Mass. 101, 
8 L.R.A. 640. 


Minn.—Citizens’ Wholesale Supply 
Co. v. Golden Rule, 180 N.W. 95, 147 
Minn. 248; J. R. Watkins Medical Co. 
v. Sands, 86 N.W. 340, 83 Minn. 326. 


Mo.—Gaines v. E. Whyte Grocery, 
ete., Co., 81 °S.W. 648, 107 Mo.App. 
507; St. Louis Carbonating, ete., Co. 
v. Eclipse Carbonating Co., 58 Mo. 
App. 411. 


N.J.—Eureka Fire Hose Co. v. Eu- 
reka Rubber Mfg. Co., 71 A. 1134, 71 
re eae 300 [aff 60 A. 561, 69 N.J.Eq. 


N.Y.—Caswell v. Hazard, 24 N.E. 
707, 121 N.Y. 484, 18 Am.S.R. 833; Col- 
man v. Crump, 70 N.Y. 573; Devlin 
Vv. Weviin,- 69 INV. i22.— 25 Agger 
Clode v. Charles Scribner’s Sons, 193 
N.Y.S. 176, 200 App.Div. 532; Wagner 
v. Daly, 22 N.Y.S. 493, 67 Hun 477; 
Dr. Dadirrian, etc., Co. v. Hauenstein, 
74 N.Y.S. 709, 37 Mise. 23. [aff 77 N. 
Y.S. 1125, 74 App.Div. 630 (aff 67 N.E. 
1081, 175 N.Y. 522)]; Rawlinson v. 
Brainard, etc., Co., 59 N.Y.S. 880, 28 
Mise. 287; Royal Baking Powder Co. 
v. Sherrill, 59 How.Pr. 17 [aff 25 Hun 
452. rev 93 N.Y. 331, 17 Wkly.Dig. 
rie Wolfe v. Goulard, 18 How.Pr. 


Or.—Umpqua Broccoli Exchange v. 
Um-Qua Valley Broccoli Growers, 245 
P. 324, 117 Or. 678. 


_Pa.—Zeugschmidt v. Hantman, 28 
Pittsb.Leg.J.N.S. 463. 


Wash.—Queen Anne Candy Co. v. 


F. W. Woolworth Co., 4 P.(2d) 8443. 


Rosenburg v. Fremont Undertaking 
Co., 114 P. 886, 63 Wash. 52. 


Wis.—Wisconsin White Lily Butter 
ca v. Safer, 195 N.W. 700, 182 Wis. 


_Hng.—Pinet v. Binet, [1898] 1 Ch. 
179; Standish v. Whitwell, 14 Wkly. 
Rep. 512. 


Can.—Jones v. Horton, 21 Can. 
Exch. 330, 65 Dom.L.R. 33; Groff v. 
Snow Drift Baking Powder Co., 2 Can. 
Exch. 568; Gold Medal, ete., Mfg. Co. 
Reis: Medal, etc., Co., [1928] 1 Dom. 


Que.—Pabst Brewing Co. y. Ekers, 
21 Que.Super. 545. 


“Undoubtedly, the general rule is 
that, as between conflicting claimants 
to the right to use the same mark, 
priority of appropriation determines 
the question.” United Drug Co. vy. 
Theodore Rectanus Co., 39 S.Ct. 48, 
248 U.S. 90, 100, 63 L.Ed. 141 [aff 226 
F. 545 (rev 206 F. 570) 1]. 


[a] Prior copyright and use.—A 
publisher who had secured a trade- 
mark for the title-of books is not en- 
titled to enjoin the subsequent use of 
such title by the assignee of a pub- 
lisher who had used and copyrighted 
the title before the first publisher had 
used it or secured the trade-mark. 
Clode’ v. Charles Scribner’s Sons, 193 
N.Y.S. 176, 200 App.Div. 532. 


_ (b] Chain of title—(1) Mere prior- 
ity is sufficient title against an in- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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quent user first registers the mark;*® and one not 
the originator or first user thereof is entitled only 
to the distinctive features added by him.*° It is 
immaterial that the subsequent user’s trade under 
the mark is the larger; greater sales do not con- 
fer a better right;* but such priority of right 
is limited to use upon that particular class.42 An- 
other person may subsequently apply the same mark 
to a different class of goods and, if he is the first 
to do so, he also acquires an exclusive right to the 
use of the mark in the connection used by him.4? 
An unlawful or infringing use,#* or use as a mere 
unmeaning incident in connection with other dis- 
tinguishing features,*® or a casual, intermittent, in- 
considerable, and experimental use,*® or a use wholly 
confined to a foreign country,*’ is insufficient to con- 
fer priority of right, although prior in point of time. 
In determining ‘prior use of a mark, it is immaterial 
whether in its use it was printed or written on the 
goods, or on the container in which the goods were 
sold, so long as the mark conveyed to the purchaser 
knowledge of the origin or source of manufacture 
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Abandoned trade-marks*® belong to the one who 
first reappropriates them.®° Where two or more per- 
sons are using the mark at the time of abandon- 
ment, neither will be prior to the other in point 
of time, since neither can, in any event, date priority 
of use beyond the time when the prior owner sur- 
rendered title by the act of abandonment;®! but 
it has been held that an infringer on a trade-mark 
owned by a third person has priority over one adopt- 
ing the mark on abandonment thereof by the orig- 
inal owner.®? The fact that one of two users of 
the same trade-mark had the right to its use in 
its own territory does not entitle a third party, 
on the abandonment of its business by such user, 
to adopt its trade-mark as against the other user, 
which is extending its trade into such territory.*? 


[§ 38] b. Novelty or Invention. The right of one 
who first used a particular device as a trade-mark 
is superior to that of the one who first designed, 
invented, or suggested it,°4 but who did not use 
it as a trade-mark.®> The validity of a trade-mark 
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of the goods to which it was applied.*§ 


fringer, and it is not necessary to 
show a complete chain of title from 
the first user. R. J. Reynolds Tobac- 
co Co. v. Allen Bros. Tobacco Co., 151 
F. 819; Solis Cigar Co. v. Pozo, 26 
P. 556, 16 Colo. 388, 25 Am.S.R. 279; 
Dee. Taylor -IT., ete. Co. Vv. Eaylor, 
85. S.W. 1085, 124 Ky. 173, 27 Ky... 
625; Gaines v. E. Whyte Grocery, etc., 
Co., 81 S.W. 648, 107 Mo.App. 507. (2) 
Thus, as against a wrongdoer, plain- 
tiff need not show a formal assign- 
ment from his predecessors where he 
has used the mark for many years. 
Hostetter v. Vowinkle, 12 F.Cas.No. 
6,714, 1 Dill. 329. : 


{[c] Rule applied.—(1) A member 
of a partnership which dealt in bottled 
whisky, and used as a trade-mark a 
distinctive label containing the sur- 
name of the partners, although the 
firm may have had the right to use 
such label, could not also confer such 
right upon a corporation of which he 
was a stockholder and officer, but 
which had no connection with the 
business of the firm, as against an- 
other dealer which had used the same 
name as a brand and trade-mark for 
whisky for many years. _National 
Distilling Co. v. Century Liquor & 
Cigar Co., 183 F. 206, 105 C.C.A. 6388. 
(2) So stockholders and officers of a 
corporation who did not even own a 
controlling interest therein could not 
eonfer on the corporation the right to 
use their surname as a trade-mark on 
goods it sold as against another deal- 
er which had used the name as a 
trade-mark for many years. National 
Distilling Co. v. Century Liquor & 
Cigar Co., supra. 


39. Steinwender-Stofregen Coffee 
Co. v. National Grocer Co.,44 App.D. 
Cra 93% 


Registration of technical and non- 
technical trade-marks see infra §§ 
150-162. 

Booth Fisheries Co. v. Adams 
So aend Grocer Co., 56 App.D.C. 142, 
10 F.(2d) 1007. 

. Paul v. Woods, 40 F.(2d) 668; 
ator v. Gaines, 161 F. 495, 88 C.C.A. 
437 [cert den 29 S.Ct. 682, 212 U.S. 
572, 53 L.Ed. 656, and 36 S.Ct. 552, 
241 U.S. 668, 60 L.Ed. 1229, and rev 
155 F. 639]. 


42. See supra § 10. 
43. See supra § 190. 


does not depend 


44. Gaines v. Kahn, 155 F. 639 [rev 
on other grounds 161 F. 495, 88 C.C.A. 
437, cert den 29 S.Ct. 682, 212 U.S. 
572, 53 L.Ed. 656 and 36 S.Ct. 552, 241 
U.S. 668, 60 L.Ed. 1229]. But see 
Deitsch v. George R. Gibson Co., 155 
FE’. 383 (stated infra text and note 50). 


45. Blackwell v. Armistead, 3 F. 
Cas.No. 1,474, 3 Hughes 163. 


_ 46. Heublein v. Adams, 125 F. 782; 
Phillips v. Hudnut, 49 App.D.C. 247, 
263 EF. 643. 


[a] Thus, where a party having 
no established place of business made 
some sample boxes of toilet powder, 
placed upon them a mark claimed by 
him as a trade-mark, and forwarded 
them, without previous’ request, 
through the house for which he was 
working, to dealers in goods of that 
character, who paid five cents for 
each box, although the usual selling 
price of such article was about fifty 
cents, and he made no further use of 
the mark for two years, his use there- 
of did not satisfy the statute, and en- 
title him to priority over a party sub- 
sequently commencing the continuous 
use of an interfering mark. Phillips 
v. Hudnut, 49 Avp.D.C. 247, 263 F. 
643. 

Casual, intermittent, or experimen- 
tal use as showing intention to adopt 
as trade-mark see supra § 34. 


47. Baker v. Delapenha, 160 F. 746. 
But see’ Crothers Co., Ltd. v. Wil- 
liamson Candy Co., (Can.) [1925] 2 
Dom.L.R. 844 (where prior use in the 
United States was sufficient to ex- 
punge the registration). 

48. Rice-Stix Dry Goods Co. v. 
Schwarzenbach-Huber Co., 47. App.D. 
Cx, 249: 

49. Right to appropriate abandoned 
trade-marks see infra § 42. 

50. Deitsch v. George R. Gibson 
Co., 155 F. 388; Church v. Kresner, 49 
N.Y.S. 742, 26 App.Div. 349. 


51. Seubert v. Santaella & Co., 36 
App.D.C. 447. 


52. Deitsch v. George R. 
Cor, 155, F383: 


53. Ammon & Person v. Narragan- 


Gibson 


sett Dairy Co., 262 F. 880. 


54 U.S.—M. B. Fahey Tobacco Co. 
y. Senior, 247 F. 809 [aff in part and 
rev in part on other grounds 252 F. 
579, 164 C.C.A. 495]; Manitou Springs 


upon either novelty, invention, or 


Mineral Water Co. v. Schueler, 239 F. 
593, L52°C.C. Ay (427-7 Baldwin Cosa 
R. S. Howard Co., 233 F. 489, [aff 238 
F. 154, 151 C.C.A. 230 (cert den 37 
S.Ct. 400, 243 U.S. 636, 61 L.Ed. 941) 1; 
Welsbach Light Co. v. Adam, 107 F. 
463; George v. Smith, 52 F. 830; Swift 
v. Peters, 11 Off.Gaz. (U.S.) 1110. 


D.C.—Wilson v. Hecht, 44 App.D.C. 
33; Illinois Match Co. v. Broomall, 
34 App.D.C. 427. 


N.Y.—Underhill v. Schenck, 187 N. 
Y.S. 589, 114 Misc. 520; Fisher v. Star 
Co., 160 N.Y.S. 693; Wheeler Syndi- 
cate v. Star Co., 160 N.Y.S. 693; Star 
Co. v. Wheeler Syndicate, 160 N.Y-S. 
689. 


Wis.—Gessler v. Erwin Co., 193 N. 
W. 368, 182 Wis. 315. 


Can.—Gold Medal, etc., Mfg. Co. v. 
Gold Medal, ete., Co., [1928] 1 Dom, 
TUR. 89. 


[a] Use by request and authority 
of another.—It is the use, and not the 
invention, of a trade-mark that cre- 
ates exclusive right, and a trade-mark 
actually applied for the first time by 
the manufacturer to articles made and 
sold by him to the dealer is not nec- 
essarily the property of the manufac- 
turer, for, if it be applied at the re- 
quest, and with the authority, of the 
dealer, to be used in connection with 
his sales, the manufacturer may be 
treated as the agent of the dealer. M. 
B. Fahey Tobacco Co. v. Senior, 247 F. 
809 [aff in part and rev in part on 
other grounds 252 F. 579, 164 C.C.A: 
495]. 


55. Blackwell v. Armistead, 3 F. 
Cas.No. 1,474, 3 Hughes 163; Wilson 
v. Hecht, 44 App.D.C. 33; Cohen v. 
Nagle, 76 N.E. 276, 190 Mass. 4, 2 L.R. 
A.N.S. 964; Johnson v. Seabury, 61 A. . 
5, 69 N.J.Eq. 696; Medlar, etc., Shoe 
Co. v. Delsarte Mfg. Co., 61 A. 410, 68 
N.J.Eq. 796 [aff 46 A. 1089, 68 N.J.Eq. 
1089]. But see Perlberg v. Rosen- 
stone, (N.J.Ch.) 62 A. 446 (where it 
was held that an owner of a shoe 
store, using the name ‘Eagle Shoes” 
on all shoes sold by him, could ac- 
quire no right in the name which 
would entitle him to enjoin its use by 
another person in the same city, who 
before complainant began business 
in the city had conducted the “Hagle 
Shoe Store,” and who afterward, by 
a statement on his sign and by his 
advertisements, published the fact 
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discovery, but is founded upon mere priority of ap- 
propriation and user as a trade-mark for a particu- 
lar class of goods.°* The only novelty or originality 
required is first use in the particular connection.°” 


[§ 39] B. Trade-Names*—1. Who May Acquire. 
One who produces or deals in a particular thing or 
conducts a particular business may acquire a trade- 
An individual may conduct a business un- 
der a trade-name,*® and a corporation may adopt a 
trade-name under which business can be transacted, 
actions. prosecuted, and the title to property ac- 
Such a name is not a 


name.°® 


quired and transmitted.®°° 


that his store was not connected with 
any other). - 


[a] ‘icense to use.—The fact that 
one who has copyrighted a_ figure 
which he has designated by a fanciful 
name, and who has also procured a 
design patent for the figure, has li- 
eensed a third person to apply the 
name and the representation of the 
figure as a trade-mark or otherwise to 
clothing, establishes no ground of op- 
position to the registration of the 
name as a trade-mark by one who is 
already using the name as a trade- 
mark for the same class of goods. 
Wilson v. Hecht, 44 App.D.C. 33. 


56. U.S.—Lawrence Mfg. Co. v. 
Tennessee Mfg. Co., 11 S.Ct. 396, 138 
U.S. 537, 34 L.Ed. 997; Trade-Mark 
Cases, 100 U.S. 82, 25 L.Ed. 550; Mc- 
Lean v. Fleming, 96 U.S. 245, 24 L.Ed. 
828; Delaware, etc., Canal Co. v. 
Clark, 13 Wall. 311, 20 L.Ed. 581; New 
York Herald Co. v. Star Co., 146 F. 
1023, 76 C.C.A. 678 [aff 146 F. 204]; 
Tetlow v. Tappan, 85.F. 774; Gray v. 
Taper-Sleeve Pulley Works, 16 F. 436; 
Leidersdorf v. Flint, 15 F.Cas.No. 8,- 
219, 8 Biss. 327, 18 Alb.L.J. 382, 429, 
7 N.Y.Wkly.Dig. 360, 6 Reporter 739; 
Osgood v. Allen, 18 F.Cas.No. 10,603, 
Holmes 185, 3 Off.Gaz. 124. 


_ Ga.—Foster v. Blood Balm Co., 3 
S.E. 284, 77 Ga. 216. 


Ill.—William J. Moxley Co. v. 
Braun, etc., Co., 93 Ill.App. 188. 


La.—Handy v. Commander, 22 So. 
230, 49 La.Ann. 1119. 


Mass.—Burt v. Tucker, 59 N.B. 1111, 
178 nee: 493, 86 Am.S.R. 499, 52 L.R. 
A, 112. 


N.J.—Schneider v. Williams, 14 A. 
812, 44 N.J.Eq. 391. 


N.Y.—Hegeman y. O’Byrne, 9 Daly 
264; Dr. Dadirrian, etc., Co. v. Hauen- 
stein, 74 N.Y.S. 709, 37 Mise. 23 [aff 
77 N.Y.S. 1125, 74 App.Div. 630 (aff 67 
N.E. 1081, 175 N.Y. 522)]; Rawlinson 
v. Brainard, etc., Co., 59 N.Y.S. 880, 
28 Misc. 287; Dr. Jaeger’s Sanitary 
Woolen System Co. v. George Le Bou- 
tulliers.47 Eun 521,015. NVY-St., L075 
Messerole v. Tynberg, 4 Abb.Pr.N.S. 
410, 36 How.Pr. 14. 


Pa.—Rowley v. Houghton, 7 Phila. 
39, 2 Brewst. 308. 


57. New York Herald Co. v. Star 
Co., 146 F, 204 [aff 146 F. 1023, 76 C. 


C.A. 678]; Saunders v. Wiel, [1893] 1 
Q.B. 470. 
[a] Common source.—The novelty 


and originality consist in the appli- 
cation to an article of manufacture of 
an idea, and are not destroyed by the 
design being taken from a _ source 
common to mankind. Saunders v. 
Wiel, [1893] 1 Q.B. 470. 


58. Hainque Vv Cyclops 
Works, 68 P. 1014, Cal. 351; 


Iron 


136 Hall 


TRADE-MARKS, TRADE-NAMES, 


and there .must 
\ 


v. Holstrom, 289 P. 668, 106 Cal.App. 
563. 


Who may register trade-name see 
infra § 149. 


59. Willey v. Crocker-Woolworth 
Nat. Bank, 75 P. 106, 108, 141 Cal. 508. 


‘Tt is a matter of common observa- 
tion that persons do business fre- 
quently under what is known as 
‘trade-name,’ adopted for the purpose 
of giving them an apparent standing 
in the business community.” Willey 
v. Crocker-Woolworth Nat. Bank, 
supra. 


60. Skene v. Graham, 100 A. 938, 
116 Me. 202; Crompton v. Williams, 
103 N.E. 298, 216 Mass. 184. 


[a] In Georgia (1) a corporation 
may, by user, acquire a right to a 
trade-name other than its corporate 
name in connection with goods manu- 
factured and sold by it, and as de- 
scriptive of them. 'Tanner-Brice Co. 
v. Sims, 161 S.E. 819; Rome Machine 
& Foundry Co. v. Davis Foundry & 
Machine Works, 68 S.E. 800, 135 Ga. 
17. (2) A statute (Pen. Code [1910] 
§ 257), prohibiting the unauthorized 
use of another’s name with intent to 
deceive in the sale of goods, does not 
prohibit the corporation’s right to use 
the surname of another with his con- 
sent in the corporation’s trade-name. 
Tanner-Brice Co. v. Sims, supra. 


Registration of motor vehicle in 
trade-name of owner see Motor Vehi- 
cles § 92. 


Right of corporation to acquire: 


ees one name see Corporations 


Same name as that of existing cor- 
poration, or similar name see Cor- 
porations § 374. 


61. Rome Machine & Foundry Co. 
v. Davis Foundry & Machine Works, 
68 S.E. 800, 1385 Ga. 17. 


62. Standard Oil Co. of New 
Mexico v. Standard Oil Co. of Califor- 
nia, 56 F.(2d) 973. 


63. New York Belting & Packing 
Co., Ltd. v. Goodyear Hose, etce., Co., 
7 Pa.Dist. 76, 20 Pa.Co. 493. And see 
case infra this note. 


[a] Corporation of first class in- 
corporated for the advancement of 
literature, the study of the Bible, and 
the promotion of Christianity, is not 
within Act June 20, 1901 (P. L. p 
582), so as to obtain protection of a 
trade-name by it in connection with 
a garage run for profit. Pocono Pines 
ea cle ok v. Miller, 77 A. 1094, 229 

‘a. 33. 


64 New York Belting & Packing 
Co., Ltd. v. Goodyear Rubber Hose & 
Packing Co., 7 Pa.Dist. 76, 20 Pa.Co. 


65. Piggly Wiggly Corporation v. 


*By GILBERT G. FINLEY (§§ 39, 40). 


re ise 


corporate name,*! although a corporation may estab- 
lish its corporate name as a trade-name.°* 
been held that a corporation ordinarily has no right 
to any name as such except its corporate name,°* 
although there may be circumstances under which it 
may acquire a trade-name in connection with the 
identification of its goods and their origin.®* 


[§ 40] 2. Adoption and Use. 
be established without copyright.®° 
quired by adoption and user, and belong to the 
one who first used them and gave them a value,*® 


It has 


Trade-names may 
They are ac- 


be public acceptance and reputa- 


Saunders, 1 F.(2d) 572 [mod on other 
grounds 30 F.(2d) 385]. 


66. U.S.—Standard Oil Co. of New 
Mexico v. Standard Oil Co. of Califor- 
nia, 56 F.¢(2d) 973; St. Louis Inde- 
pendent Packing Co. v. Houston, 215 
F. 553, 560 [quot Cyc]; Liebig’s Ex- 
tract of Meat Co. v. Liebig Extract 
Co., 172 F. 158 [rev on other grounds 
180 F. 688, 108 C.C.A. 654]. 


Ind.—Hartzler v. Goshen Churn & 
pedder Co., 104 N.BH. 34, 55 Ind.App. 


Mass.—Viano v. Baccigalupo, 67 N. 
E. 641, 183 Mass. 160. 


Minn.—Citizens Wholesale Supply 
Co. v. Golden Rule, 180 N.W. 95, 147 
Minn. 248; Nesne v. Sundet, 101 N.W. 
490, 93 Minn. 299, 106 Am.S.R. 439. 


Neb.—Chadron Opera House Co. v. 
Loomer, 99 N.W. 649, 71 Neb. 785. 


N.Y.—International Cheese Co. v. 
Phenix Cheese Co., 103 N.Y.S. 362, 118 
App.Div. 499. 


Ohio.—Big Store Co. vy. Levine, 22 
OhioN.P.N.S. 469. 


Pa.—Shoemaker y. 
Co. 469. 


Philippine.—U. S. v. 
Philippine 475. 


Eng.—Licensed Victuallers’ News- 
paper Co. v: Bingham, 38 Ch.D. 139.. 


Meese pee v. Bogle, 18 Ont. 


“A plaintiff must be able to say 
and prove, ‘I have adopted, used, and 
held this name out as standing for 
me in this particular business.’ ” 
oe v. Ulmer, 34 Pa.Co. 469, 

(tery 

[a] Trade-name held acquired: 
(1) Where for half a century the 
car wheels of manufacturers named 
Whitney were known to the trade as 
“Whitney” wheels. Sanford-Day 
Iron Works v. Enterprise Foundry & 
Machine Works, 172 S.W. 587, 130 
Tenn. 669. (2) Where defendant in 
his business as. lessee of a garage 
first used the words, “The Blairstown 


Ulmer, 34 Pa. 


Kyburz, 28 


Garage,” as a trade-name. Huff v. 
Wallace, (N.J.Ch.) 93 A. 702. 
{b] Trade-name not acquired 


where a person advertised as agent 
and actually was the agent for an- 
other who prior to that time had used 
the name in a different locality. Cor- 
bin v. Taussig, 132 F. 662 [mod on 
Gees. grounds 142 F. 660, 73 C.C.A. 


{c] Trade-name appurtenant to 
building.—Appropriation and exclu- 
Sive use of a name in connection with 
a hotel for eight years made the name 
appurtenant to the premises and en- 
titled the owner to protection in its 
use. Stogop Realty Co. v. Marie An- 


¥or later cases, developments and changes in the law see Annotations; same title and section number, 
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[§ 41] A. General Rules—1. In General. 
word, phrase, mark, or device used for the primary 
purpose of identifying specific goods as being of 
a definite origin or ownership may constitute a valid 
trade-mark’® if adopted and used as such,’! provid- 
ed it is of a definite nature7? and such as may be 


toinette Hotel Co., 217 N.Y.S. 106, 217 
App.Div. 555. 


{d] Innkeeper.—Ownership of a 
trade-name of a garage does not re- 
sult from the mere fact that claim- 
ant was a licensed tavern keeper and 
that the garage was attached to his 
hotel. Huff v. Wallace, 97 A. 45, 88 
N.J.Law 452. 


[e] Priority of adoption and use 
determine right to trade-name. Citi- 
zens Wholesale Supply Co. v. Golden 
Rule, 180 N.W. 95, 147 Minn. 248. 


For analogous trade-mark cases 
see supra §§ 32-36. 


67. Licensed Victuallers’ Newspa- 
per Co. v. Bingham, 38 Ch.D. 139. 


[a] Publisher of newspaper has no 
right to the exclusive use of its name 
until he has so used it that it is 
known as denoting his newspaper. 
Licensed Victuallers’ Newspaper Co. 
v. Bingham, 38 Ch.D. 139. 


68. Civil Service Supply Assoc. v. 
Dean, 13 Ch.D. 512. 


69. Chadron Opera House Co. v. 
Loomer, 99 N.W. 649, 71 Neb. 785. 


Proceedings for injunction gen- 
erally see infra §§ 231-283. 


70. U.S.—Lawrence Mfg. Co. v. 
Tennessee Mfg. Co., 11 S.Ct. 396, 138 
U.S. 537, 34 L.Ed. 997; Amoskeag 
Mfze. Co. v. Trainer, 101 U.S. 51, 25 
L.Ed. 993; McLean Co. v. Fleming, 96 
U.S. 245, 24 L.Ed. 828; Jantzen Knit- 
ting Mills v. West Coast Knitting 
Mills, 46 F.(2d) 182 [reh den 47 F. 
(2d) 954]; Manitou Springs Mineral 
Water Co. v. Schueler, 239 F. 593, 152 
C.c.A. 427; Apollo Bros. v. Perkins, 
DOT Hd 80 1256.0, A. 192. [rev on 
other grounds 197 F. 476]; R. Guas- 
tavino Co. v. Comerma, 180 F. 920; 
Newcomer & Lewis v. Scriven Co., 
68 Fir621; 94 CCA TT Leert den 29 
S.Ct. 700, 214 U.S. 518, 53 L.Ed. 1065]; 
Coffman v. Castner, 87 F. 457, 31 C.C. 
A. 55 [aff 20 S.Ct. 842, 178 U.S. 168, 44 
L.Ed. 1021]; Shaw Stocking Co. v. 
Mack, 12 F. 707, 21 Blatchf. 1; Leid- 
ersdorf v. Flint, 15 F.Cas.No. 8,219, 
8 Biss. 327, 18 Alb.L.J. 382, 429, 7 N.Y. 
Wkly.Dig. 360, 6 Reporter 739; Mor- 
rison v. Case, 17 F.Cas.No. 9,845, 9 
Blatchf. 548, 2 Off.Gaz. 544. 


D.C.—Patton Paint Co. v. Sunset 
Paint Co., 53 App.D.C. 348, 290 F. 323. 

Iowa.—Shaver v. Shaver, 6 N.W. 
188, 54 Iowa 208, 37 Am.R. 194. 

La.—Handy v. Commander, 22 So. 
230, 49 La.Ann. 1119. 


Me.—W. R. Lynn Shoe Co. v. Au- 
burn-Lynn Shoe Co., 62 A. 499, 100 Me. 


t A mere intimation that plaintiff 
is, at some future time, going to adopt a trade- 
name in connection with certain goods is not suffi- 
cient to confer on it property therein.*§ 
title a party to an injunction restraining another 
from the use of a trade-name, he must make it ap- 
pear, with at least reasonable certainty, that his 
adoption of the name was prior in time to that of 
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his adversary; that he adopted and made use of it 
in such manner as reasonably to apprise the pub- 
lie that he intended it as a distinctive appellation 
for his trade, commodity, or place of business; and 
that it was not, 
propriation of it, in common or general use in con- 
nection with like businesses, commodities, buildings, 


at the time of his attempted ap- 


WHAT MAY BE A TRADE-MARK 


[By Grorcr Batuurr JR. ] 


Any 


purpose.** 


461, 4 L.R.A.N.S. 960. 


Mass.—Regis v. Jaynes, 
480, 185 Mass. 458. 


Mo.—Nicholson v. Wm. A. Stickney 
Cigar Co., 59 S.W. 121, 158 Mo. 158. 


N.Y.—Hier v. Abrahams, 82 N.Y. 
519, 37 Am.R. 589; Popham v. Cole, 
66) IN<Y. 69; 23° AmiR. 22° \ Potter’. v. 
McPherson, 21 Hun 559; Godillot v. 
Hazard, 44 N.Y.Super. 427 [aff 81 N. 
Y. 263]; Hegeman v. Hegeman, 8 
Daly 1. 


Pa.—Dolliar Dry Cleaning Co. v. 
Only Dollar Dry Cleaning Co., 11 Pa. 
Dist.&Co. 722. 


'R.I.—Barrows v. Knight, 6 R.I. 434, 
78 Am.D. 452. 


Eng.—In re James, 33 Ch.D. 392. 


[a] @hus trade-marks may con- 
sist of pictures, symbols of a peculiar 
form or fashion of label, or may con- 
sist of simply a word on words. 
Fisher Vi Stare Co.,°132 NE. 133; 231 
N.Y. 414, 19 A.L.R. 937 [cert den 42 
S.Ct. 94, 257 U.S. 654, 66°L.Id. 419]. 


71. See supra §§ 32-36. 


72. <A. Leschen, ete., Rope Co. v. 
Broderick, ete., Rope Co., 26 S.Ct. 425, 
201 U.S. 166, 50 L.Ed. 710 [aff 134 F. 
571, 67 C.C.A. 418];°\A. Leschen, etc., 
Rope Co. v. Macomber, etc., Rope 
Co) 142) oF. .52893.sRegensburg, — v. 
Juan F. Portuondo Cigar Mfg. Co., 
142 EF. 160, 78 C.C.A. 378 [afi 136 F. 
866]; Continental Tobacco Co. v. 
Larus, ete., Co., 133 F. 727, 66 C.C.A. 


70 N.E. 


557; In re American Circular Loom 
Co., 28 App.D.C. 446; In re Hanson, 
3% Ch.Dy d12. 

{a] Illustrations of indefinite 


marks.—(1) An alleged trade-mark, 
consisting simply of a colored strand 
in a wire rope, not restricted to any 


particular color, is invalid. A. 
Leschen, ete., Rope Co. v. Broderick, 
etc., Rope Co., 134 F. 571, 67 C.C.A. 


418 [aff 26 S.Ct. 425, 201 U.S. 166, 50 
L.Ed. 710]. (2) <A trade-mark of 
which the only distinction is color 
cannot be registered under the Hng- 


lish statute. In re Hanson, 37 Ch. 
D. 112. 
73. Manitou Springs Mineral Wa- 


ter Co. v., Schueler, 239 F. 593, 152 
C.C.A. 427; Apollo Bros. v. Perkins, 
207 F. 530, 125 C.C.A. 192 [rev on oth- 
er grounds 197 F. 476]; American 
Tobacco Co. v. Globe Tobacco Co., 193 
F. 1015; John T. Dyer Quarry Co. 
v. Schuylkill Stone Co., 185 F. 557; 
New York, ete., Cement Co. v. Coplay 
Cement Co., 44 F. 277, 10 L.R.A. 833 
[reh den 45 F. 212]; Newport Sand 
Bank Co. v. Monarch Sand Mining 


exclusively appropriated without prejudice to the 
rights of others,7* and one which, from the fact con- 
veyed by its primary meaning, others may not em- 
ploy with equal truth and equal right for the same 
A mere method of marking, as distin- 
guished from the mark itself, is not a valid trade- 


Co., 137 S.W. 784, 144 Ky. 7, 34 L.R.A. 
N.S. 1040;  Amoskeag Mfg. Co. v. 
Spear, 4 N.Y.Super. 599, 7 N.Y.Leg. 
ee 301; Brown v. Farda, 194 N.Y.S. 


[a] Mark conferring a monopoly. 
—A name or mark which would prac- 
tically confer a monopoly in dealing 
in a certain class of articles cannot 
be appropriated as a_ trade-mark. 
Dennison Mfg. Co. v. Thomas Mfg. 
Co., 94 F. 651. 


[b] Incerporation of registered 
mark of another.—An applicant for a 
trade-mark has no right to incorpo- 
rate the registered mark of another 
as an essential part of his mark, 
where such other’s registration has 
not been abandoned. In re Ochs, 41 
App: D.C.;.519 [eert ‘den 35 S.Ct. 662; 
238 U.S. 623, 59 L.Ed. 1494]. 


Cross references: 

Exclusiveness of trade-mark rights 
see supra § 8. 

Infringement of trade-marks see in- 
fra §§ 73-99. 


Word of common use see infra § 42, 


74 U.S.—Elgin Nat. Watch Co. v. 
Illinois Watch Case Co., 21 S.Ct. 270, 
179 U.S. 665, 45 L.Ed. 365; Amoskeag 
Mfg. Co. v. Trainer, 101 U.S) 51; 725 
L.Ed. 993; Hercules Powder Co. v. 
Newton, 266 F. 169 [aff 254 F. 906]; 
Kellogg Toasted Corn Flake Co. v. 
Quaker Oats Co., 235 F. 657, 149 C.C. 
A. 77; Duplex Metals Co. v. Standard 
Underground Cable Co., 220 F. 989. 


Ga.—Saunders System Atlanta Co. 
v. Drive It Yourself Co. of Georgia, 
123 S.E. 132; Larrabee v. Lewis, 67 
Ga.-561, 44 Am.R. 735. 


Me.—W. R. Lynn Shoe Co. v. Au- 
burn-Lynn Shoe Co., 62 A. 499, 100 
Me. 461, 4 L.R.A.N.S. 960. 


Mich.—Smith v. Walker, 22 N.W. 
267, 24 “NW. 830,26. NW. 7838) 57 
Mich. 456. 

Minn.—J. R. Watkins Medical Co. v. 
Sands, 86 N.W. 340, 83 Minn. 326; 
Cigar Makers’ Protective Union v. 
Conhaim, 41 N.W. 943, 40 Minn. 242, 
12- Am: S: Ri. -726,,3 ERAS 125: 


N.Y.—Barrett Chemical Co. v. 
Stern, 68 N.E. 65, 176 N.Y. 27, 13 N.Y. 
Ann.Cas. 430; Cooke, ete., Co. v. Mil- 
ler, 62 N.B. 582, 169 N.Y. 475; Bab- 
bitt v. Brown, 23 N.Y.S. 25, 68 Hun 
515; Amoskeag Mfg. Co. v. Spear, 
4 N.Y.Super. 599, 7 N.Y.Leg.Obs. 301. 


Pa.—Laughman’s Appeal, 18 A. 415, 
128, Pa. 1, 5 LR. A. 599, 


Deseriptive terms see infra § 43. 
Geographical terms see infra § 53. 
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[§ 42] 2. Distinctiveness and Novelty. A trade- 
mark to be valid must be distinctive and not a 
word or symbol of common use generally’® or in the 
particular trade,77 and it must be such as to in- 


75. Fonotipia Limited v. Bradley, 
171 F. 951; A. Leschen, etc., Rope Co. 
v. Macomber, ete., Rope Co., 142 F. 
289; Dodge Mfg. Co. v. Sewall, etc., 
Cordage Co., 142 F. 288; A. Leschen, 
etc., Rope Co. v. Broderick, etc., Rope 
Convilea? Reb T1167 C.CrAL 418i) Lait 
26-S.Ct. 425, 201 U.S. 166, 50 L.Ed. 
710);= “Stirling «Silk . Mfg. Co. Vv. 
Sterling Silk Co., 46 A. 199, 59 N.J.Eq. 
394. 


76. U.S.—Coca-Cola Co. v. Koke 
Co. of America, 41 S.Ct. 113, 254 U.S. 
143, 65 L.Hd. 189 [rev 255 F. 894, 167 
C.C.A. 214 (rev 235 F. 408)]; Colum- 
bia Mill Co. v. Alcorn, 14 S.Ct. 151, 
150 U.S. 460, 37 L.Ed. 1144; Alfocorn 
Milling Co. v. Edgar-Morgan Co., 282 
F. 394 [rev 270 F. 344, cert den 43 S. 


Ct. 246, 260 U.S. 745, 67 L.Ed. 493]; 


Armour & Co. v. Louisville Provision 
Co., 275 F. 92 [aff 283 F. 42, cert den 
ek 164, 260 U.S. 744, 67 L.Ed. 
492]. 


D.C.—Louis Meyers & Son _ v. 
O'Callaghan & Fedden, 57 App.D.C. 
181, 18 B.(2d) 831; Walter M. Low- 
ney Co. v. Chandler & Rudd Co., 56 
App.D.C. 248,12 F.(2d) 189. 


N.Y.—Brown v. Farda, 194 N.Y.S. 
£47; Wolfe v. Goulard, 18 How.Pr. 
64. 


Or.—Lichtenstein vy. Mellis, 8 Or. 
464, 34 Am.R. 592. 


. Eng.—Standard Ideal Co. v. Stand- 
ard Sanitary Manufacturing Co., 
[1911] A.C. 78; In re Diamond T. 
Motor Car Co.’s Trade Mark, [1921] 
2 Ch. 583. 


[a] Nondistinctive marks.—(1) 
“Centennial.” Hartell v. Viney, 11 
F.Cas.No. 6,158, 2 Wkly.N.C. (Pa.) 
602. (2) Word “diamond” or dia- 
mond-shaped border. In re Diamond 
T. Motor Car Co.’s Trade Mark, 
[1921] 2 Ch. 583. (3) Word ‘gold.” 
Taylor v. Bostick, 299 F. 232; Walter 
M. Lowney Co. v. Chandler & Rudd 
Co., 56 App.D.C. 248, 12 F.(2d) 189. 
(4) “I XL.” Lichtenstein v. Mellis, 
8 Or. 464, 34 Am.R. 592. (5) 
“manufacturing” and “company.” 
Brown v. Farda, 194 N.Y.S. 247. (6) 
Word “National.” National Grocery 
Co. v. National Stores Corporation, 
127_A. .925, 97 N.J.Eq. 360 [aff 123 
A. 740, 95 N.J.Eq. 588]. (7) Phrase 
“What is it?” Oakes v. St. Louis 
Candy Co., 48 S.W. 467, 146 Mo. 391. 
(8) Word “sun” and representations 
of the sun. Sun-Maid Raisin Grow- 
ers of California v. Mosesian, 258 P. 
630, 84 Cal.App. 485; Louis Meyers 
& Son v. O’Callaghan & Fedden, 57 
App.D.C. 181, 18 F.(2d) 831; Patton 
Paint Co. v. Sunset Paint Co., 53 App. 
D.C. 348, 290 F. 323. (9) “Twentieth 
Century.’ Germer Stove Co. v. Art 
Stove Co., 150 F. 141, 80 C.C.A. 9. 


[b] Use in connection with other 
symbols.—A representation of a star 
cannot be appropriated as a trade- 
mark except in connection with other 
devices or words, such as to render 
the whole characteristic. Galena- 
Signal Oil Co. v. Fuller, 142 F. 1002. 


Combinations see infra § 62. 


77. U.S.—Corbin v. Gould, 10 S.Ct. 
SiZee eon) U.S, 308, 18a") La. Old 
Stachelberg v. Ponce, 9 S.Ct. 200, 128 
U.S. 686, 32 L.Ed. 569; Liggett, etc., 
Tobacco Co. v. Finzer, 9 S.Ct. 60, 128 
U.S. 182, 32 L.Ed. 395; Amoskeag 


of others.7§ 


Mfg. Co. v. Trainer, 101 U.S. 51, 25 
L.Ed. 993; Victor-American Fuel Co. 
v. Huerfano Agency Co., 23 F.(2d) 
74 [aff 15 F.(2d) 578, cert den 49 S. 
Ct. 8, 278 U.S. 598, 73 L.Ed. 528]; 
Parker Pen Co. v. Finstone, 7 F.(2d) 
753; American Tobacco Co. v. Globe 
Tobacco Co., 193 F. 1015; Spiegel v. 
Zuckerman, 188 F. 68, 110 C.C.A. 133 
{aff 175 F. 978]; Dietz v. Horton Mfg. 
Co., 170 F. 865, 96 C.C.A. 41; Bulte 
v. Igleheart, 137 F. 492, 70 C.C.A. 76; 
Continental Tobacco Co. v. Larus, etc., 
Co., 133 F. 727, 66 C.C.A. 557; Liebig’s 
Extract of Meat Co. v. Walker, 115 
F. 822; Searle, etc., Co. v. Warner, 
112 F. 674, 50 C.C.A. 321 [aff 24 S.Ct. 
79, 191 U.S. 195, 48 L.Ed. 145); Lie- 
big’s Hxtract of Meat Co. v. Libby, 
103 F. 87; Lamont v. Leedy, 88 F. 
T2. 


Ala.—Martin vy. Consolidated Cone 
Co., 114 So. 37, 216 Ala. 551. 


Ark.—Fine v. Lockwood, 14 S.W. 
(2d) 1109, 179 Ark. 222. 


Cal.—Castle v. Siegfried, 37 P. 210, 
103 Cal. 71. 4 


D.C.—In re American Steel Found- 
ries, 49 App.D.C. 16, 258 F. 160 [cert 
gr 40 S.Ct. 10, 250 U.S. 655, 63 L.Ed. 
1192, and cert dism 41 S.Ct. 407, 256 
U.S. 40, 65 L.Ed. 818]. 


La.—Arbutnot v. Cage Drew Co., 6 
La.A. (Orleans) 3874. 

Mass.—Simoneau v. Landry, 136 N. 
EB. 601, 242 Mass. 578. 


N.J.—Perlberg v. Smith, 62 A. 442, 
70 N.J.Eq. 638. 


N.Y.—Van Beil v. Prescott, 82 N.Y. 
630 [aff 46 N.Y.Super. 542]; Fetridge 
v. Merchant, 4 Abb.Pr. 156. 


Ohio.—W. F. Mason Hat Co. v. Ab- 
bey, 18 OhioCir.Ct.N.S. 420. 


Eng.—In fe Reddaway & Co.’s Ap- 


plication, [1927] A.C. 406; Pirie v. 
Goodall, [1892] 1 Ch. 35; In re 
Hyde, 7 Ch.D. 724; In re Bagots 


Hutton & Co.’s Trade Mark, 84 L.J.Ch. 
918; Beard vy. Turner, 13 L.T.Rep.N.S. 
746; Young & Co. v. Grierson, Old- 
ham & Co., 41 R.P.C. 548; In re Gal- 
laher, Lim.’s Application, 41 T.L.R. 
13:9; 


Can.—Partlo v. Todd, 17 Can.S.C. 
ees Spilling v. O’Kelly, 8 Can.Exch. 


Ont.—Watson v. Westlake, 12 Ont. 
449; Partlo v. Todd, 12 Ont. 171. 


{a] XUustrations.—(1) If the 
phrase ‘“‘Chicken of the Sea’’ was gen- 
erally used in the canning industry 
to describe young tuna, it could not 
be monopolized by one in the can- 
ning industry by adopting it as a 
trade-mark. Van Camp Sea Food 
Co. v. Cohn-Hopkins, 56 F.(2d) 797 
[cert den 52 S.Ct. 648, 286 U.S. 561]. 
(2) Name “Palais Royal’ is in too 
common use to be registrable as a 
trade-mark for ladies’ ready-to-wear 
garments. Fine vy. Lockwood, 14 S.W. 
(24) SISOS 179 Ark. P2228 Pee) Phe 
word ‘“‘Tycoon,” having been used as 
a name or brand for Japan tea for 
many years, could not be exclusively 
appropriated. Corbin v. Gould, 10 S. 
Cty 812, -233 oU. S808). 83. \tbdiss641\ 
(4) The word ‘‘Union” is common to 
everyone in the tobacco trade and 
cannot be a trade-mark for tobacco 
packages. American Tobacco Co. v. 


dicate, either in itself or by association, the origin 
or ownership of the goods to which it is. attached, 
so as to distinguish such goods from similar goods 


It is not necessary that either the 
name or place of business of the proprietor should 


Globe Tobacco Co., 193 F. 1015. (5) 
Symbol of a book cannot be exclusive- 
ly appropriated by a publisher or 
bookseller. Merriam v. Famous Shoe, 
ete., Co., 47 F. 411. £ 


[b] Use of common name no in- 
fringement.—The use by defendant 
of a name similar to that of plaintiff 
was not an infringement of plaintiff's 
rights where it appeared that a num- 
ber of very similar names were used 
in the trade. Benjamin Moore & Co. 
v. Auwell, 172 F. 508 [aff 178 F. 543, 
102) 'C:CvAe “38h: t 


{c] English three mark rule.— 
When a trade-mark has been used by 
more than three persons engaged in 
the same trade, it is common to the 
trade, and cannot be registered by 
any one. In re Wragg, 29 Ch.D. 551; 
In re Hyde, 7 Ch.D. 724; In re Jelley, 
51 L.J.Ch. 639; Benbow v. Low, 44 L. 
T.Rep.N.S.. 875. 


78. U.S.—Columbia Mill Co. v. Al- 
corn, 14 S.Ct. 151; 150 U.S. 460;737 
L.Ed. 1144; Delaware, etc., Canal Co. 
v. Clark, 13 Wall. 311, 20 L.Ed. 581; 
Armour & Co. v. Louisville Provision 
Co., 275 F. 92 [aff 283 F. 42, cert den 
43 S.Ct. 164, 260 U.S. 744, 67 L.Ed. 
492]; Bayer Co. v. United Drug Co., 
272 F. 505; Manitou Springs Mineral 
Water Co. v. Schueler, 239 F. 593; 
Galena-Signal Oil Co. v. Fuller, 142 
F. 1002; Regensburg v. Juan F. Por- 
tuondo Cigar Mfg. Co., 136 F. 866 [aff 
142 F. 160, 73 C.C.A. 378]; Macmahan 
Pharmacal Co. v. Denver Chemical 
Mie .Co, tis  e. 468) ol OCCAT soo: 
Albany Perforated Wrapping Paper 
Co. v. John Hoberg Co., 102 F. 157 [aff 
109 F. 589, 48 C.C.A. 559]; New York 
Asbestos Mfg. Co. v. Ambler Asbestos 
Air-Cell Covering Co., 99 F. 85 [aff 
102 F. 890, 43 C.C.A. 46]; Deering 
Harvester Co. v. Whitman, etec., Mfg. 
Co., 91 F. 376, 33 C.C.A. 558; Morri- 
son v. Case, 17 F.Cas.No. 9,845, 9 
Blatehf. 548, 2 Off.Gaz. 544. 


Conn.—Hygeia Distilled Water Co. 
v. Hygeia Ice Co., 40 A. 534, 70 Conn. 
516; Boardman vy. Meriden Britannia 
Co., 35 Conn. 402, 95 Am.D. 270. 


Ga.—Larrabee y. Lewis, 67 Ga. 561, 
562, 44 Am.R. 735. 


Ill.—Bolander v. Peterson, 26 N. 
E. 603, 136 Ill. 215, 11 L.R.A. 350 [aff 
35 Ill.App. 551]. 


Ind.—State v. Hagen, 33 N.E. 223, 
6 Ind.App. 167. 


Iowa.—Iowa Auto Market v. Auto 
Market & Exchange, 197 N.W. 321, 
197 Iowa 420. 


La,.—Handy v. Commander, 22 So. 
230, 49 La.Ann. 1119; Paducah Dis- 
tilleries Co. v. Crescent Mfg. Co., 6 
La.A. (Orleans) 151. 


Mass.—Grocers’ Supply Co. Vv. 
Dupuis, 107 _N.E. 389, 219 Mass. 576; 
Weener v. Brayton, 25 N.E. 46, 152 
Mass. 101, 8 L.R.A. 640. 


Minn.—J. R. Watkins Medical Co. 
v. Sands, 86 N.W. 340, 83 Minn. 326; 


Mo.—Oakes vy. St. Louis Candy Co., 
48 S.W. 467, 146 Mo. 391. 


N.Y.—Fischer v. Blank, 33 N.B. 
1040, 1388 N.Y. 244; Newman v. Al- 
vord, 51 N.Y. 189, 10 Am.R. 588, 


Pa.—kKlepser Bros. vy. Furry, 8 Pa. 
Dist.&Co. 487. = A 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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-be used as part of the trade-mark?® nor is it nec- 
essary that the public should actually know to whom 
the marks refers or belongs if it points to some 
A trade-mark need not consist 
of an invented word,*! although it may do so,8? 
and existing words applied in an arbitrary or fanci- 
ful way may be valid trade-marks.®? 
trade-marks may be appropriated by others and be- 


definite person.®° 


Wis.—Listman Mill Co. v. William 
Listman Milling Co., 60 N.W. 261, 88 
Wis. 334, 43 Am.S.R. 907. 


Eng.—Davis v. Harbord, 15 App. 
Cas. 316; In re Faulder, [1902] 1 Ch. 
125 [appr Burland v. Broxburn Oil 
Co., 42 Ch.D. 274]; In re James, 33 
Ch.D. 392. 


Can.—Partlo v. Todd, 17 Can.S.C. 


[a] Large number of different 
names used on the same article, and 
tending to cause confusion rather 
than certainty as to origin, will not 
be protected as trade-marks for that 
article. Albany Perforated Wrap- 
ping-Paper Co. v. John Hoberg Co., 
Pear 157 [aff 109 F. 589, 48 C.C.A. 
559]. 


79. U.S.—Amoskeag Mfg. Co. v. 
Mrainer, (£01 US.) 51,25" bids: 9933 
Ralston Purina Co. v. Saniwax Paper 
Co., 26 F.(2d) 941; Hygeia Distilled 
Water Co. v. Consolidated Ice Co., 
D445. L389) thafe 151 RL? 10; 807 C.ClA; 
506]; Dennison Mfg. Co. v. Thomas 
Mfg. Co., 94 F. 651; . Alleghany Fer- 
tilizer Co. v. Woodside, 1 F.Cas.No. 
206, 1 Hughes 115; Smith v. Reyn- 
olds, 22 F.Cas.No. 13,098, 10 Blatchf. 
100, 3 Off.Gaz. 214. 


Conn.—Hygeia Distilled Water Co. 
v. Hygeia Ice Co., 40 A. 534, 70 Conn. 
576. 


La.—Insurance Oil Tank Co. v. 
Scott, 33 La.Ann. 946, 39 Am.R. 286. 


Mo.—State v. Bishop, 31 S.W. 9, 
128 Mo. 373, 49 Am.S.R. 569, 29 L.R.A. 
200. 


N.Y.—Godillot v. Harris, 81 N.Y. 
263; Volger v. Force, 71 N.Y.S. 209, 
63 App.Div. 122; People v. Fisher, 3 
N.Y.S. 786, 50 Hun 552. 


Ohio.—Peurrung v. Compton, 6 
OhioCir.Ct. 483, 3 OhioCir.Dec. 548. 


Pa.—E. T. Fraim Lock Co. v. Shim- 
er, 43 Pa.Super. 221; Sheppard v. 
Stuart, 13 Phila. 117. Contra Fergu- 
son v. Davol Mills, 2 Brewst. 314, 7 
Phila. 253; White v. Schlect, 14 
Phila. 88 [dissenting from Sheppard 
vy. Stuart, 13 Phila. 117]; Jos. Dixon 
Crucible Co. v. Guggenheim, 7 Phila. 
408 (holding that the name of the 
proprietor must appear on the trade- 
mark). 


R.1.—American Solid Leather But- 
ton Co. v. Anthony, 5 A. 626, 15 R.I. 
CEA OTAUNG gale te Shao i 


. Wis.—Avenarius v. Kornely, 121 N. 
W. 336, 139 Wis. 247; Listman Mill 
Co. v. William Listman Milling Co., 
60 N.W. 261, 88 Wis. 334, 43 Am.S.R. 
907; Fish Bros. Wagon Co. Vv. La 
Belle Wagon Works, 52 N.W. 595, 82 
Wis. 546, 33 Am.S.R. 72, 16 L.R.A. 
453; Gessler v. Grieb, 48 N.W. 1098, 
80 Wis. 21, 27 Am.S.R. 20; Marshall 
vy. Pinkham, 9 N.W. 615, 52 Wis. 572, 
388 Am.R. 756; Dunbar v. Glenn, 42 
Wis. 118, 24 Am.R. 395. 

30. U.S.—Shaver v. Heller, etce., 
Co., 108 F. 821, 48 C.C.A. 48, 65 L.R.A, 
878. 

o.—State v. Bishop, 31 S.W. 9, 128 
Moe 373, 49 Am.S.R. 569, 29, L.R.A. 
200. 

N.Y.—Volger v. Force, 71 N.Y.S. 
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original user.’4 


Abandoned 


209, 68 App.Div. 122; People v. Fisher, 
3 N.Y.S. 786, 50 Mun 552. 


Eng.—Powell v. Birmingham Vine- 
gar Brewery Co., [1896] 2 Ch. 54 [aff 
[1897] A.C. 710]; Cope v. Evans, L.R. 
18 Eq. 1388; McAndrew vy. Bassett, 4 
DeG.J.&S. 380, 69 Eng.Ch. 293, 46 Re- 
print 965; Hall v. Barrows, 4 DeG.J.& 
S. 150, 69 Eng.Ch. 116, 46 Reprint 873 
[aff 9 Jur.N.S. 483]. 


Que.—Standard Sanitary Mfg. Co. 
a Standard Ideal Co., 37 Que.Super. 


81. See supra § 38. 


82. Enoch Morgan’s Sons Co. v. 
Ward, 152 F. 690, 81 C.C.A. 616, 12 
L.R.A.N.S. 729; Avenarius v. Kornely, 
121 N.W. 336, 139 Wis. 247; In re 
Trade Mark Bovril, [1896] 2 Ch. 600. 


Newly coined or invented words see 
infra § 52. 


83. Arbutnot v. Cage Drew Co., 6 
La.A. (Orleans) 374; Cohn v. Reyn- 
olds, 57 N.Y.S. 469, 26 Misc. 473 [aff 
58 N.Y.S. 1138, 40 App.Div. 619]. 


Arbitrary or fanciful words see in- 
fra §§ 45-46. 


84 U.S.—Deitsch v. George R. 
Gibson Co., 155 F. 383; Raymond v. 
Royal Baking-Powder Co., 85 F. 231, 
29 C.C.A. 245 [aff 70 F. 876]; Brower 
v. Boulton, 53 F. 389 [aff 58 F. 888, 
7 C.C.A. 567];° Symonds vy. Greene, 
28 F.. 834; O’Rourke v. Central City 
Soap Co., 26 F. 576; Gray v. Taper- 
Sleeve Pulley Works, 16 F. 436; 
Blackwell vy. Dibrell, 38 F.Cas.No. 
1,475, 3 Hughes 151, 14 Off.Gaz. 633. 


D.C.—In re Nash Hardware Co., 33 
App.D.C. 221. 


Ind.—Julian v. Hoosier Drill Co., 
78 Ind. 408. 


Mass.—Cohen v. Nagle, 76 N.E. 276, 
190 Mass. 4, 2 L.R.A.N.S. 964; Burt 
v. Tucker, 59 N.E. 1111, 178 Mass. 


| 493, 86 Am.S.R. 499, 52 L.R.A. 112. 


Mo.—Gaines v. E. Whyte Grocery, 
81 


etc., Co., S.W. 648, 107 Mo.App. 
507. 

N.Y.—Church v. Kresner, 49 N.Y.S. 
742, 26 App.Div. 349; Arnheim v. 


Arnheim, 59 N.Y.S. 948, 28 Misc. 399. 


Eng.—Daniel v. Whitehouse, [1898] 
1 Ch. 685; Paine v. Daniells, etc., 
Breweries, [1893] 2 Ch. 567. 


[a] Burden to show abandonment 
of a trade-mark is on the person de- 
siring to appropriate it. In re Nash 
Hardware Co., 33 App.D.C. 221; Julian 
v. Hoosier Drill Co., 78 Ind. 408. 


What constitutes abandonment see 
infra § 226. 


85. Le Blume Import Co. v. Coty, 
293 F. 344 [aff 292 F. 264]; Thermo- 
gene Co., Ltd. v. La Compagnie Chimi- 
que de Produits de France, Ltee., 
[1926] Can.Exch. 114, [1926] 2 Dom. 
L.R. 271. 


[a] Use on obsolete article.—The 
fact that a name has previously been 
applied to an article which had never 
gone into use and had long since be- 
come unknown is no objection to the 
validity of a trade-mark. Keasbey v. 
Brooklyn Chemical Works, 37 N.E. 
476, 142 N.Y. 467, 40 Am.S.R. 623. 
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come their exclusive property, even as against the 


An obsolete word or one unintel- 


ligible to the general public may be a trade-mark 
even though its technical meaning might otherwise 
forbid its use.*® A mark which, because of similarity 
to another’s trade-mark on a like commodity, will 
eause confusion in the mind of the public and de- 
ceive purchasers may not be legally appropriated,*® 


86. U.S.—McLean y. Fleming, 96 
U.S. 245, 24 L.Ed. 828; Dietz v. Hor- 
ton Mfg. Co., 170 F. 865, 96 C.C.A. 41; 
Gannert v. Rupert, 127 F. 962, 62 
C.C.A. 594 [rev 119 F. 221]; Atlantic 
Milling Co. v. Robinson, 20 eral 
[dism;) 10°"S,.Ct. 1078, 186 UrS.> 648; 
34 L.Ed. 549]; Gray v. Taper-Sleeve 
Pulley Works, 16 F. 436; Shaw Stock- 
MeL Con py.) Lack. 4 12 *eny oe 700, onl 
Blatchf. 1. 


D.C.—Walter M. Lowney Co. v. 
Chandler & Rudd Co., 56 App.D.C. 
248, 12 F.(2d) 189; Woven Steel Hose 
& Rubber Co. v. Keasbey & Mattison 
Co., 41 App.D.C. 247; Barrett v. Irish 
Industrial Development Ass’n, 41 
App.D.C. 244; Barclay v. Carter 
Medicine Co., 41 App.D.C. 240; In re 
EH. C. Atkins & Co., 41 App.D.C. 238; 
Seubert. v. Santaella & Co., 36 App. 
D.C. 447; Lang v. Green River. Dis- 
tilling Co., 33 App.D.C. 506; In re 
Nash Hardware Co., 33 App.D.C. 221; 
Wayne County Preserving Co. v. Burt 
Olney Canning Co., 32 App.D.C. 279; 
Hall v. Ingram, 28 App.D.C. 454. 


Md.—Robertson v. Berry, 50 Md. 
591,338: ‘AmsR.. 328: 


N.J.—Johnson v. Seabury, 61 A. 5, 
69 N.J.Eq. 696. 


N.Y.—Salvation Army in United 
States v. American Salvation Army, 
120 N.Y.S. 471, 135 App.Div. 268 [rev 
114 N.Y.S. 1039, 62 Misc. 360, motion 
gr 93° N.H. 1132; 200 NY. 55572 - 


Wash.—John Vittucci Co. v. 
line, 228 P. 292, 130 Wash. 483. 


Eng.—McDowell vy. Standard Oil 
Co. (New Jersey), [1927] A.C. 632; 
In re Taylor’s Drug Co.’s Application, 
[1923] 2 Ch. 174; Montgomery v. 
Thompson, [1891] A.C. 217; Hirst v. 
Denham, L.R. 14 Eq. 542; In re 
Savage’s Application, 44 Rep.Pat.Cas. 
1; In re Hemming’s Application, 41 
Rep.Pat.Cas. 672; In re Connor’s Ap- 
plication, 41 Rep.Pat.Cas. 458; In re 
Huxley & Co.’s Application, 41 Rep. 
Pat.Cas. 423; In re Smith’s Applica- 
tion, 40 Rep.Pat.Cas. 77; In re Egg 
Products, Lim.’s Application, 39 Rep. 
Pat.Cas. 155; In re Brown & Co,’s 
Application, 38 Rep.Pat.Cas. 15; In 
re Akeroyd & Co.’s Application, 37 
Rep.Pat.Cas. 137; In re Massachu- 
setts Saw Works’ Application, 35 Rep. 
Pat.Cas. 137; In re Schlicht’s Trade 
Mark, 29 Rep.Pat.Cas. 483; In re 
Nicholson & Sons, Ltd.’s, Application, 
46 T.L.R. 399. 


Alta.—Brewster Transport Co. vy. 
Rocky Mountain -Tours, ete, Co., 
[1930] 3 Dom.L.R. 114. 


Man.—Arkin v. Polinsky, 82 Man. 
538. 


Austr.—Robert Harper & Co. Pty. 
Ltd. v. A. Boake, Roberts & Co. Ltd., 
17 Austr.C.L.R. 514; Lever Bros. Ltd. 
v. Abrams, 8 Austr.C.L.R. 609. 


{a] Examples of similar marks.— 
(1) “Breia’’ (pronounced as if it 
were spelled “Fryer’’) and “Fry.” In 
re Aktieselskabet Freia Chocolade 
Fabrik’s Application, 41 Rep.Pat.Cas. 
653. (2) “Gold Stripe’ and “Gold 
Ribbon.” Walter M. Lowney Co. v. 
Chandler & Rudd Co., 56 App.D.C. 248, 
12 F.(2d) 189. (3) Words “Green 
Ribbon” and “Green River.” Lang v. 
Green River Distilling Co., 33 App. 


Mer- 
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but a mark need not be entirely different and it 
may be appropriated if it is not deceptively similar 
A mark in prior use upon certain 
goods may be appropriated as a trade-mark for a 


to another.®* 


different class of goods. 


D.C. 506. (4) “Nuvol” and “Nujol.” 
McDowell v. Standard Oil Co. (New 
Jersey), [1927] A.C. 632 [aff 43 Rep. 
Pat.Cas. 313]. (5) “Nuvola’”’ and 
“Nujol.” In re Savage’s Application, 
44 Rep.Pat.Cas. 1. 6) Words 
“Worth’ and “Our Worth.’ In re 
Nash Hardware Co., 33 App.D.C. 221. 
(7). “Zykol” and ‘Zee-kol.”” In re 
Brown & Co.’s Application, 38 Rep. 
Pat.Cas. 15. (8) A broken triangle 
with the letter ‘“N’ inside and 
“Nicholson” below was too similar to 
a solid triangle and the word “Tri- 
angle’ which had been registered by 
another. In re Nicholson & Sons, 
Ltd., Application, 47 Rep.Pat.Cas. 366. 


{[b] Neither registrable-—Where 
marks so nearly similar as to create 
confusion in trade have been in use 
by rival firms, neither is registrable. 
In re Hoff, 33 App.D.C. 233. 


[ec] rade-mark protection is de- 
nied to plaintiff in a suit for infringe- 
ment where he himself is guilty of 
infringing an earlier trade-mark of 
a third person. Ubeda v. Zialcita, 33 
S.Ct. 165, 226 U.S. 452, 57 L.Ed. 296; 
Parlett v. Guggenheimer, 10 A. 81, 
67 Md. 542, 1 Am.S.R. 416. 


{d] Foreign markets.—The court 
judges distinctiveness with respect to 
the home market, rather than foreign 
markets. Boord v. Bagots, Hutton & 
Co., [1916] 2 A.C. 382; In re Redda- 
way & Co.’s Application, [1925] Ch. 
693; In re Gallaher, Lim.’s Applica- 
tion, 41 T.L.R. 139. 


[e] Prior invalid use by others 
will not permit a user of the mark to 
register it as a trade-mark since he 
cannot be said to have had the exclu- 
sive use of the mark. In re Wright, 
33 App.D.C..510. 


Standard for determining infring- 
ing similarity see infra § 77. 


87. General Baking Co. v. Ward 
Baking Co., 55 App.D.C. 228, 4 F.(2d) 
304; Alaska Packers’ Ass’n v. Getz 
Bros. & Co., 49 App.D.C. 55, 258 F. 
527: In re London Lubricants’ (1920) 
Application, 42 Rep.Pat.Cas. 264; In 
re Hutchison’s Application, 41 Rep. 
Pat.Cas. 538; In re Cohen’s Trade 
Mark, 39 Rep.Pat.Cas. 33; In re Fox 
& Co.’s Application, 37 Rep.Pat.Cas. 
37; In re Lehmann & Co.’s Applica- 
tion, 35 Rep.Pat.Cas. 92; In re Daim- 
ler Co.’s Application, 33 Rep.Pat.Cas. 
337; In re Crook’s Trade Mark, 31 
Rep.Pat.Cas. 79; Don v. Burley, F.C. 
(1916), 22 Austr.C.L.R. 136; Charlick 
Ltd. v. Wilkinson & Co., Pty., Ltd., 
16 Austr.C.L.R. 370; Lever Bros. v. G. 
Mowling & Son, 6 Austr.C.L.R. 136 
{aff (1903) Vict.L. 123]. 


[a] Marks held not deceptively 
similar.—(1) “‘Aquatum” and ‘“‘Aqua- 
tite.’ In re Cohen’s Trade Mark, 39 
Rep.Pat.Cas. 33. (2) “Cream o’ the 
North” and “Royal Northern Cream.” 
In re Hutchison’s Application, 41 Rep. 


Pat.Cas. ‘538. (3) “Motrate”’ and} 
“Wiltrate.’’ In re Fox & Co.’s Appli- 
cation, “37 “Rep. Pat.Cas,- 3,7. (4) 
“Pinozyme” and ‘‘Peptenzyme.” Wa- 


terbury Chemical Co. v. Reed & Carn- 


rick, 41 App.D.C. 256. (5) “Swankie”’ 
and “Swan.” In re Crook’s Trade 
Mark, 31 Rep.Pat.Cas. 79. (6) A 


representation of a small, lank, and 
lean wild boar and a representation 
of a large, fat, well-conditioned 
domestic hog. Popham v. Cole, 66 


, 


TRADE-MARKS, TRADE-NAMES, 


INGY: 169,223) AimiiR, (22> (athiss: IN. Ye 
Super. 274, 14 Abb.Pr.N.S. 206]. 


88. Capewell Horse Nail Co. v. 
Mooney, 167 F. 575 [aff 172 F. 826, 97 
C.C.A. 248]; Virginia Baking Co. v. 
Southern Biscuit Works, 68 S.E. 261, 
TD Var 2270530, Tue AcIN Se sles bn) sce 
British Cycle and Motor Cycle Manu- 
facturers’ and Traders’ Union, Lim., 
40 Rep.Pat.Cas. 226; In re Sunbeam 
Motor Car Co.’s Application, 33 Rep. 
Pat.Cas. 389. 


89. Generic name of article see in- 
fra §§ 66-72. 


90. U.S.—Saxlehner Vv. Hisner, 
etes Cow 21S: Cr Talore Shoe Zo 
L.Ed. 60, 93 Off.Gaz. 940 [rev 91 F. 
536, 33 C.C.A. 291]; Columbia Mill 
Co. v..Aleorn; 14 °S.6t. 151;) 15.0) UES. 
460, 37 L.Ed. 1144; Brown Chemical 
Co. vi -Meyer, 11, Si@t:, 625; 139: UES: 
540, 35 L.Ed. 247; Corbin v. Gould, 
10: S.Ct. 312; 133 4UaS-. 308,33) Ve. wd: 
611; Stachelberg v. Ponce, 9 S.Ct. 
200, 129 U.S. 686, 32 L.Ed. 569; Good- 
year’s India Rubber Glove Mfg. Co. v. 
Goodyear Rubber Co., 9 S.Ct. 166, 128 
U.S. 598, 32 L.Ed. 535; Amoskeag 
Mfg. Co. v. Trainer, 101 U.S. 51, 25 
L.Ed. 993; Delaware, etc., Canal Co. 
v. Clark, 13 Wall. 311, 20 L.Ed. 581; 
Crowell Pub. Co. v. Italian Monthly 
Co., 28 F.(2d) 613; Wyatt v. Mam- 
moth Cave Development Co., 26 F. 
(2d) 322; Oakland Chemical Co. v. 
Bookman, 22 F.(2d) 930; Scandinavia 
Belting Co. v. Asbestos & Rubber 
Works of America, 257 F. 937, 169 
C.C.A. 87 [cert den 39 S.Ct. 494, 250 
U.S. 644, 63 L.Ed. 1186]; John T, 
Dyer Quarry Co. v. Schuylkill Stone 


Co., 185 F. 557; Seeger Refrigerator 
Co. v. White Enamel Refrigerator 
Co., 178 F. 567; Florence Mfg. Co. 


v.. Dowd,’ 178 F. 73, 101° C.C.A. 565 
[rev 171 F. 122]; American Tobacco 
Co. v. Polacsek, 170 F. 117; Hole- 
proof Hosiery Co. v. Wallach, 167 F. 
373 [mod and aff 172 F. 859, 97 C.C.A. 
263]; Rice-Stix Dry Goods Co. v. J. 
A. Scriven Co., 165 F. 639, 91 C.C.A. 
475 [cert den 29 S.Ct. 692, 212 U.S. 
582, 53 L.Ed. 660, dism 32 S.Ct. 518, 
223 U.S. 708, 56 L.Ed. 622]; Rush- 
more v. Manhattan Serew, etc., 
Works, 163 F. 939, 90 C.C.A. 299, 19 
L.R.A.N.S. 269 [aff 170 F. 1021, 95 C. 
C.A. 671]; William Wrigley, Jr., Co. 
v. Grove Co., 161 F. 885; Chalmers 
Knitting Co. vy. Columbia Mesh Knit- 
ting Co., 160 F. 1013; Greene v. Man- 
ufacturers’ Belt Hook Co., 158 F. 
640; Worcester Brewing Corp. v. 
Rueter, 157 F. 217, 84 C.C.A. 665; 
American Brewing Co. v. Bienville 
Brewery, 153 F. 615; Consolidated 
Ice Co, v. Hygeia Distilled Water Co., 
151 F. 10, 80 C.C.A. 506 [aff 144 PB. 
189]; Germer Stove Co. y. Art Stove 
Co., 150 F. 141, 80 C.C.A. 9; Hygienic 
Fleeced Underwear Co. v. Way, 137 
F. 592, 70, C.C.A. 553 [rev 183 F, 245]; 
H. B. Chaffee Mfg. Co. v.,Selchow, 
Ub Me) 1024568 GC. C5A, 668 = Late 13a 
F. 543]; Bickmore Gall Cure Co. vy. 
Karns, 134 F. 833, 67 C.C.A. 489 [rev 
126 F. 573]; Marvel Co. v. Pearl, 
133 B. 160, 66 C.C.A, 226; M. J. Brei- 
tenbach Co. v. Spangenberg, 131 F. 
160; Ludington Novelty Co. v. Leon- 
ard, 127 F. 155, 62 C.C.A. 269 [cert 
den 25) SiCt. 7970 19%, 1U.S.620) 49. oe 
Ed. 909, and aff 119 F. 937]; Heub- 
lein v. Adams, 125 F. 782; Scriven v. 
North, 124 F. 894 [mod 134: F. 366, 
67 C.C.A. 348]; Computing Scale Co. 
v. Standard Computing Scale Co., 118 


a. General Rules. 


[§ 43] 8. Merely Descriptive Terms or Marks*°— 
It is a fundamental rule that a’ 
term or mark merely descriptive of the subject to 
which it is applied cannot be a technical trade-mark 
or trade-name.°° 


Thus no word or combination of 


F. 965, 55 C.C.A. 459; Searle, etc, 
Co. Vv. (Warner, 112 FR) 674, 507C.C Ae 
321 [aff 24 S.Ct, 79, 191. U.S. 195, 48 
L.Ed. 145]; Fuller v. Huff, 99 F. 439; 
New York Asbestos Mfg. Co. v. Am- 
bler Asbestos Air-Cell Covering Co., 
99 F. 85 [aff 102 F. 890, 43 C.C.A. 46]; 
Continental Ins. Co. v. Continental 
Fire Assoc., 96 F. 846; Coffman v. 
Castner, 87. F. 457, 31 C.C_A. 55 [aft 
20 S.Ct. 842, 178 U.S. 168, 44 L.Ed. 
LO2IaS 
1208. 782; “Hartel vie Viney, sulu ie. 
Cas.No. 6,158, 2 Wkly.N.C. (Pa.) 602; 
Osgood v. Allen, 18 F.Cas.No. 10,608, 
Holmes 185, 3 Off.Gaz. 124. 


Ala.—Scott v. Standard Oil Co., 19 
So. 71, 106 Ala. 475, 31 L.R.A. 374. 


Cal.—Spieker v. Lash, 36 P. 362, 
102 ‘Cal. 38; Schmidt v. Brieg, 35 
BP. 623, 100 Cal. 672, 22 L.R.A. 790. 


Conn.—Hygeia Distilled Water Co. 
v. Hygeia Ice Co., 45 A. 957, 72 Conn. 
646, 49 L.R.A. 147; Hygeia Distilled 
Water Co. v. Hygeia Ice Co., 40 A. 
534, 70°.Conn. 516. 


Del.—Standard Oilshares v. Stand- 
ard Oil Group (Ch.) 150 A. 174. 


D.C.—Hunter v. F. Hoffman & 
Sons, 58 App.D.C. 269, 29 F.(2d) 799; 
Farr & Bailey Mfg. Co. v. Ringwalt 
Linoleum Works, 46 App.D.Cl 69; 
Nairn Linoleum Co. v. Ringwalt Lin- 
oleum Works, 46 App.D.C. 64; Plan- 
ten v. Canton Pharmacy Co., 33 App. 
D.C. 268; In re New South Brewery, 
etce., Co., 32 App.D.C. 591; In re Cen- 
tral Consumers Co., 32 App.D.C. 523; 
Dennehy v. Robertson, 32 App.D.C. 
355; Kentucky Distilleries, ete., Co. 
v. Old Lexington Club Distilling Co., 
31 App.D.C. 223; Battle Creek Sani- 
tarium Co. v. Fuller, 30 App.D.C. 411; 
U.S: Playing? Card? vaiCy Wir eek 
Pub. Co., 30 App.D.C. 208; 
tional Phonograph Co., 29 App.D.C. 
142; In re Hopkins, 29 App.D.C. 118; 
In re American Circular Loom Co., 
28 App.D.C. 450. 


Ga.—Larrabee v. Lewis, 67 Ga. 561, 
44 Am.R. 735. 


Ill.—Bolander y. Peterson, 26 N.E. 
603,136 “Hl. BY ae ERA So OOMmbeute 
35 Tll.App. 551]; Ball v. Siegel, 4 
N.E. 667, 116 Ill. 137, 56 Am.R. 766; 
Max Levy & Co. v. Kartz, 250 Ill.App. 
353 [cert den 49 S.Ct. 512, 279 U.S. 
870, 73 L.Ed. 1006]. 


Ind.—Computing Cheese Cutter Co. 
v. Dunn, 88 N.B. 93, 45 Ind.App. 20. 


Iowa.—Sartor v. Schaden, 101 N.W. 
511, 125 Iowa 696. 


La.—Insurance Oil Tank Co. v. 
Scott, 33 La.Ann. 946, 39 Am.R. 286. 


Me.—W. R. Lynn Shoe Co. v. Au- 
burn-Lynn Shoe Co., 62 A. 499, Too 
Me. 461, 4 L.R.A.N.S. 960. 


Mass.—Thomson v. Winchester, 19 
Pick, 214, 31 Am.D. 135. 


oe tase v. Koch, 2 Mich.N.P. 


Mo.,—A. J. Reach Co. v. Simmons 
Hardware Co., ‘135 S.W. 503, 155 Mo. 
App. 412. 


Neb.—Regent Shoe Mfg. Co. ‘v. 
Haaker, 106 N.W. 595, 75 Neb. 426, 4 
L.R.A.N.S. 447. 


N.J.—Charles R. De Bevoise Co. v. 
H. & W. Co., 60 A. 407, 69 N.J.Ha. 114. 


N.Y.—Barrett Chemical Coa. vy. 


For later.cases, developments and changes In the law see Annotations, same title and section number, 


Ginter v. Kinney Tobacco es ‘ 


aries 


words can be exclusively appropriated if it is mere- 
ly descriptive of the particular business,®! or of 


Stern, 68 N.E. Obs EG NY. 2° 38s NY 
Y.Ann.Cas. 430; Cooke, ete, Co. v. 
Miller, 62 N.E. B82, L690 IN. Yao atos 
Fischer v. Blank, 33 N.E. 1040, 138 
N.Y. 244; Waterman v. Shipman, 29 
NEL d11;, 130 NOY. 3013 Koekter ‘Vv: 
Sanders, 25.7-N.E. 235, 122 N.Y. 65, 9 
L.R.A. 576; Merry v. Hoopes, 18 N. 
HB. 714, 111 N.Y. 415; Enoch Morgan’s 
Sons Co. ‘v. Troxell, 89 N.Y. 292, 42 
Am.R. 294, 11 Abb.N.Cas. 86; Cas- 
well v. Davis, 58 N.Y. 2238, 17 Am.R. 
233; Roncoroni v. Gross, 86 N.Y.S. 
1112, 92 App.Div. 221 [cit Caswell v. 
DAVIS UNS Ne ya sos) LT. Amur. aos 
Barrett Chemical Co. v. Stern, 68 N. 
65, L76mN 27, 013 N.Y. Ann:-Cas; 
430]; Amoskeag Mfg. Co. v. Spear, 
4 N.Y.Super. 599, 7 N.Y.Leg.Obs. 301; 
Town vy. Stetson, 8 Daly 53, 5 Abb.Pr. 
N.S. 218; Car Advertising Co. v. New 
York City Car Advertising Co., 107 
N.Y.S. 547, 57 Mise. 105 [aff 108 N.Y. 
S. 1126, 123 App.Div. 926]; Rawlin- 
son v. Brainard, etc., Co., 59 N.Y.S. 
880, 28 Misc. 287; Clinton Metalic 
Paint Co. v. New York Metalic Paint 
Co., 50 N.Y.S. 437, 23 Misc. 66; New 
York Asbestos Mfg. Co. v. New York 
Fireproof Covering Co., 62 N.Y.S. 
339; Keasbey v. Brooklyn Chemical 
Works, 21 N.Y.S. 696, 67 Hun 648 
[rev on facts 37 N.E. 476, 142 N.Y. 
467, 40 Am.S.R. 6238];  Godillot v. 
Hazard, 49 How.Pr. 5 [aff 44 N.Y. 


Super. 427 (aff 81 N.Y. 263)]; Wolfe 
v. Goulard, 18 How.Pr. 64. 
Ohio.—Ironsides Co. v. Ironsides 


Chemical Co., 1 OhioN.P.N.S. 346. 
Pa.—Laughman’s Appeal, 18 A. 415, 
A Lites I Be ean fs <5 L.R.A.. 599; Tuckahoe 
Mineral Springs Co. v. Tuckahoe 
Lithia Water Co., 18 Pa.Dist. 987; 
Kendrick v. Quaker City Coat, etc., 


Co., 8 Pa.Dist.&Co. 439, 440 [quot 
Cycl. 
R.I.—Cady v. Schultz, 32 <A. 915, 


PORT. 193, 61 Am.S.R. 763, 29. E.R. 
A. 524. 


Tenn.—C. F. Simmons Medicine Co. 
v. Mansfield Drug Co., 23 S.W. 165, 93 
Tenn. 84. 


Tex.—Dixiepig Corporation v. Pig 
Stand Co., (Civ.App.) 31 S.W.(2d) 325 
[eert den 51 S.Ct. 364, 283 U.S. 831, 
75 L.Ed. 1443]. 


Wis.—Avenarius v. Kornely, 121 N. 
W. 336, 139 Wis. 247; Listman Mill 
Co. v. William Listman Milling Co., 
60 N.W. 261, 88 Wis. 334, 43 Am.S.R. 
907; Gessler v. Grieb, 48 N.W. 1098, 
80 Wis. 21, 27 Am.S.R. 20. 


Eng.—Cellular Clothing Co. v. 
Maxton, [1899] A.C. 326; Parsons v. 
Gillespie, [1898] A.C. 2239; In re 
Trade Mark Bovril, [1896] 2 Ch. 600; 
Raggett v. Findlater, is. Be 17 Bg. 295 
In re Meyerstein, 43 Ch.D. 604; In 
re Hanson, 37 Ch.D. 112; In re Price’s 
Patent Candle Co., 27 .Ch.D. 681; 
Imre, Leonard) .26 -Ch.D. (603; In‘ re 
Palmer, 24 Ch.D. 504; Cheavin v. 
Walker, 5 Ch.D. 850 [rev on other 
grounds 5 Ch.D. 862]; In re Talbot, 
63M Ch 2645 "Inere.-Pame, ol L.J. 
Chiv3é5. 


Ont.—Provident Chemical Works 
v. Canada Chemical Mfg. Co., 2 Ont.L. 
182 [applying Reddaway v. "Banham, 
[1896] A.C. 199]; Gillett v. Lumsden, 
42g @Onteliy (300; 1 Ont.W.R. 488; Partlo 
v. Todd, 14 Ont. App. 444; Rubberset 
Co., Ltd. v. Boeckh Bros., Ltd., 16 
Ont.W.N. 308. 

Que.—Asbestos,.etc., Co. v. William 
Sclater Co., 18 Que.Super. 324. 


[a] Patentee cannot, by applying 
to his device a word which is descrip- 
tive only, acquire the exclusive right 


[63 C. J.—19] 


. 


AND UNFAIR COMPETITION 


to use such word as against another 
maker of a device which does not in- 
fringe his patent, of which the word 
is equally descriptive. Seeger Re- 
frigerator Co. v. White Enamel Re- 
frigerator Co., 178 F. 567. 


Names of patented ee 
trade-marks see infra § 6 


91. Cal.—Dunston vy. oe Angeles 
ne = Storage! Cossiad UP ts Ato 65 
a 


D.C.—Federal Trade Commission 
Vv. Klesner, 25 F.(2d) 524, 58 App.D.C. 
100 [aff 50 S.Ct. 1,-280 U.S. 19, 74 L. 
Hd. 138, 68 A.L.R. 838]. 


Ind.—Stover v. Peacock, 141 N.E. 
889, 80 Ind.App. 647. 


Iowa.—lIowa Auto Market v. Auto 
Market & Exchange, 197 N.W. 321, 
197 Iowa 420. 


La.—Tefas v. Gatzoulas, 
693, 17 La.App. 276. 


Minn.—Rodseth v. Northwestern 
Marble Works, 152 N.W. 885, 129 
Minn. 472, Ann.Cas.1917A 257. 


Mo.—Furniture Hospital v. Dorf- 
man, 166 S.W. 861, 179 Mo.App. 302. 


N.Y.—Elbs v. Rochester Egg Car- 
rier Co., 134 N.Y.S. 979. 


Ok1.—O K Bus & Baggage Co. v. 
O K Transfer & Storage Co., 165 P. 
136, 63 Okl. 311, L.R.A.1918A 956, 


Or.—Umpqua Broccoli Exchange v. 
Um-Qua Valley Broccoli Growers, 245 
P. 324, 117 Or. 678. 


Pa.—Kendrick v. Quaker City Coat, 
eee Co., 8 Pa.Dist.&Co. 439 [quot 
ye]. 


Wash.—Diamond Drill Contracting 
Co. v. International Diamond Drill 
tsa aS Co., 179 P. 120, 106 Wash. 


as 


LDN OO: 


[a] Terms descriptive of busi- 
ness.—(1) “Auto Market.” Iowa Au- 
to Market v. Auto Market & Ex- 
change, 197 N.W. 321, 197 Iowa 420. 
(2) “Coney Island,’ as name of lunch 
stand business. Tefas v. Gatzoulas, 
135 So. 693, 17 La.App. 276. (3) “Egg 


Carrier and Tray Manufacturing 
Company.” Elbs v. Rochester Egg 
Carriero Coy, ses INDY. Sa5 909: (4) 


“Shade Shop.” Federal Trade Com- 
mission v. Klesner, 25 F.(2d) 524, 58 
App.D.C. 100. (5). “Sport —“Shop.” 
Stover v. Peacock, 141 N.E. 889, 80 
Ind.App. 647. (6) “Van, Truck, and 
Storage Business.” Dunston v. Los 
Angeles Van & Storage Co., 131 P. 
P15, 165: Cal, 39. 


92. U.S.—William R. Warner & 
Cor Eve Ali wlailly. t& —Cox, 44S: Ct. 7 615; 
265 U.S. 526, 68 L.Ed. 1161 [rev 275 
F. 752, motion den 45 S.Ct. 124 mem]; 
Columbia Mill Co. v. Alcorn, 14 S.Ct. 
151, 150° U.S. 460; 37 L.Ed. 1144; 
Brown Chemical Co. v. Meyer, 11 S. 
Ct. 5'625;, 139 U.S. 540,.35 Lind: . 247; 
Lawrence Mfg. Co. v. Tennessee Mfg. 
Con Ades Gt as OG eta Sais. oar .o4 La, 
Bid, 99%: Corbin’ v. Gould, 10 S.Ct. 
312, 133 U.S. 308, 33 L.Ed. 611; Good- 
year’s India Rubber Glove Mfg. Co. 
v. Goodyear Rubber Co., 9 S.Ct. 166, 
128 U.S. 598, 32 L.Ed. 5385; Amoskeag 
Mite. Co. vo Trainer, 101° US: 51,25 
L.Ed. 993; Delaware, etc., Canal Co. 
v. Clark, 13 Wall. 311, 20 L.Ed. 581; 
Hygrade Food Products Corporation 

H. D. Lee Mercantile Co., 46 F.(2d) 
11 [aff 37 F.(2d) 900]; Pulitzer Pub. 
Co. v. Houston Printing Co., 11 F.(2d) 
834 [aff 4 F.(2d) 924, cert. den 47 S. 
Ct. 91, 273 U.S. 694, 71 L.Ed. 844]; 
Autoline Oil Co. v. Indian Refining 
Co, 3 B.(2d)' 457; Ri L. Bennett & 
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the quality, style, character, grade, or class of the 
goods,®? or if it merely indicates the composition of 


Sons v. Farmers’ Seed & Gin Co., 288 
F. 365 [cert den 44 S.Ct. 34, 263 U.S. 
704, 68 L.Ed. 516]; United Lace & 
Braid Mfg. Co. v. Barthels Mfg. Co., 
221 F. 456; Capewell Horse Nail Co. 
v. Mooney, 167 F. 575 [aff 172 F. 826, 
97 C.C.A. 248]; Devlin v. Mcleod, 
135 F. 164; Computing Scale Co. v. 
Standard Computing Scale Co., 118 
Ky 965;.55°C.C. A. 459); Draper’ V. Sker- 
rett, 116 FB. 206; Sterling Remedy Co. 
y. Spermine Medical Co., 112 F. 1000, 
50 C.C.A. 657; Shaver v. Heller, etc., 
Co.; 108, FE. 821, 48 C.C.A, 48, 65 L.R. 
A. 878 [aff 102 F. 882]; Brennan Vv. 
Emery-Bird-Thayer Dry Goods Co., 
SOT 97 I fate 108 7 ho 6240 47 Ce CoAS 
532]; Dennison Mfg. Co. v. Thomas 
Mfg. Co., 94 F. 651; Lamont v. Leedy, 
88 F. 72; Von Mumm vy. Wittemann, 
Spee 966. Pafe9l W126) 33) eC eAe 
404]; Raymond v. Royal Baking- 
Powder Co.,,85 KF. 231,°29 C.C.A. 245; 
Beadleston v. Cooke Brewing Co., 74 
F. 229, 20 C.C.A.°405; Bennett v. Mc- 


Kinley,-65_F.-505,. 13. C.C.A. 253" Jaros 
Hygienic Underwear Co. v. Fleece 
Hygienic Underwear Co., 65 F. 424; 


N. K. Fairbank Co. v. Central Lard 
Co., 64 F. 133; Indurated Fibre Co. v. 
Amoskeag Indurated Fibre Ware Co., 
37 F. 695; Rumford Chemical Works 
v. Muth, 35 F. 524, 1 L.R.A. 44 [dism 
12¢S:Ct...987, 145°U.S. 652, 86. -nd. 
848]; Colgan v. Danheiser, 35 F. 150; 
Humphreys’ Specific Homeopathic 
Medicine Co. v. Wenz, 14 F. 250; Gin- 
ter v. Kinney Tobacco Co., 12 R. 182; 
Roberts v. Sheldon, 20 ¥.Cas.No. 
1 916518" Biss 398; 118 (Off-Gaz- 1277 


Ex p. Kipling, 24 Off.Gaz. 899; Ex p. 
Strasburger, 20 Off.Gaz. 155; In re 
Hagle Pencil Co., 10 Off.Gaz. 981. But 


see Aluminum Cooking Utensil Co. v. 
National Aluminum Works, 226 F. 
815 (where the word ‘Wearever’ 
stamped on aluminum ware, although 
expressive of durability, was held to 
be also distinctive and valid as a 
trade-mark). 


Cal.—Italian Swiss Colony v. Ital- 
ian Vineyard Co., 110 P. 913, 158 Cal. 
252, 32 L.R.A.N.S. 439; Burke v. Cas- 
sin, 45 Cal. 467, 13 Am.R. 204. 


Conn.—Hygeia Distilled Water Co. 
eee Ice Co., 40 A. 5384 70 Conn. 


D.C.—In re U. S. Tire Co., 44 App. 
D.C. 469; In re Central Consumers 
Cor, 382 “App. DiC 5232 Uasa va uelis 
17 App.D.C. 471, 475. 


Ill. Elgin Butter Co. vy. Elgin 
Creamery Co., 40 N.E. 616, 155 Il. 
127 [aff 51 Ill.App. 231]; Bolander v. 
Peterson, 26 N.E. 608, 136 I). 215, 11 
L.R.A. 350 [aff 35 Tll.App. 551]; Can- 
dee v. Deere, 54 Ill. 439, 5 Am.R. 125. 


Ky.—Avery v. Meikle, 81 Ky. 73, -4 
Ky.L. 759. 

Me.—_w. R. Lynn Shoe Co. v. Au- 
burn-Lynn Shoe Co., 62 A. 499, 100 
Me. 461, 4 L.R.A.N.S. 960. 


Mass.—Regis v. Jaynes, 70 N.E. 
480, 185 -Mass. 458; Burt v. Tucker, 
59 N.E. 1111, 178 Mass. 493, 86 Am.S. 
R. 499, 52 L.R.A. 112; Frank v. Sleep- 
er, 23 N.E. 213, 150 Mass. 583 [dist 
Hoxie v. Chaney, 10 N.H. 7138, 143 
Mass. 592, 58 Am.R. 149]; Lawrence 
Mfg. Co. v. Lowell Hosiery Mills, 129 
Mass. 325, 37 Am.R. 362. 


Mo.—Nicholson y. Wm. A. Stickney 
Cigar Co., 59 S.W. 121, 158 Mo. 158; 
McGrew Coal Co. v. Menefee, 144 S. 
W. 869, 162 Mo.App. 209; Trask Fish 
Co. v. Wooster, 28 Mo.App. 408 


N. ee aiken v. Blatt, 83 A 387, 
80 N.J.Eq. 90. 
ee v. Broadway Bazaar, 87 


oo eee 
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N.E. 674, 194 N.Y. 429; Barrett Chem- 
ical Co. v. Stern; 68 N.E. 65, 176 N.Y. 
QS als ON, Ys ANN Oas. son ao Ory Cooke, 
etc., Co. v. Miller, 62 N.H. 582, 169 
N.Y. 475; Fischer v. Blank, 33 N.E. 
1040, 138 N.Y. 244; Waterman. v. 
Shipman, 29 N.E. 111, 130 N.Y. 301; 
Merry v. Hoopes, 18 N.E. 714, 111 
N.Y. '415; Selchow v. Baker, 93 N.Y. 
59, 45 Am.R. 169; Smith v. Sixbury, 
25 Hun 232; Gillott v. Esterbrook, 47 
Barb. 455 [aff 48 N.Y. 374, 8 Am.R. 
553]; Stokes v. Landgraff, 17 Barb. 
608; Godillot v. Hazard, 44 N.Y.Su- 
per. 427 [aff 81 N.Y. 263]; Corwin v. 
Daly, 20 N.Y.Super. 222; Amoskeag 
Mfg. Co. v. Spear, 4 N.Y.Super. 599, 
7 N.Y:Leg.Obs. 301; Town v. Stetson, 
3 Daly 53, 5 Abb.Pr.N.S. 218; Cahn 
v. Hoffman House, 28 N.Y.S. 388, 7 
Misc. 461; New York Asbestos Mfg. 
Co. v. New. York Fireproof Covering 
Co.,.62 N.Y.S. 339; Bininger v. Wat- 
tles, 28 How.Pr. 206. 


Ohio.—Feder v. Brundo, 8 OhioS.& 
GP.t79,,5 OhioN: P..275. 


Pa.—Phalon vy. Wright, 
464, 


Philippine.—Baxter v. 
Philippine 160. 


Wis.—Avenarius v. Kornely, 121 N. 
W. 336, 189 Wis. 247; Oppermann vy. 
Waterman, 69 N.W. 569, 94 Wis. 583; 
Listman Mill Co. v. William List- 
man Milling Co., 60 N.W. 261, 88 Wis. 
334, 48 Am.S.R. 907. 


Eng.—In re Uneeda Trade-Mark, 
[1902] 1 Ch. 783; In re Magnolia Me- 
taliCo,.bL897T)o2 Ch. 37.15 In re. Mhar- 
benfabriken, [1894] 1 Ch. 645; In re 
Meyerstein, 43 Ch.D. 604; In re Leon- 
ard, 26 Ch.D. 288; In re Brandreth, 9 
Ch.D. 618; Raggett v. Findlater, L. 
R. 17 Ea. 29; Perry v. Truefelt, 6 
Beav. 66, 49 Reprint 749; Burgess v. 
Burgess, 3 DeG.M.&G. 896, 52 Eng.Ch. 
696, 43 Reprint 351; In re Horsburgh, 
53 L.J.Ch. 237; In re Minnesota Min- 
ing and Manufacturing Co.’s Applica- 
tion, 41 Rep.Pat.Cas. 237. But see 
Davis v. Sussex Rubber Co., [1927] 2 
Ch. 345 (where “Ustikon,” although 
descriptive of the goods in the sense 
that it indicated that the soles to 
which it applied could be made to 
adhere to boots without nailing, was 
held to be a valid trade-mark). 


Can.—Partlo v. Todd, 17 Can.S.C. 
196; Gorham Mfg. Co. v. Ellis, 8 Can. 
Exch. 401; Channell, Ltd. v. Rom- 
baugh, [1925] 1 Dom.L.R. 233. 


Ont.—Gillett v. Lumsden, 4 Ont.L. 
300; Provident Chemical Works v. 
ears Chemical Mfg. Co., 2 Ont.L. 
182, 


And see cases infra this note. 


[a] Terms held descriptive of 
quality, style, character, grade, or 
class.—(1) ‘“Air-cell,’ as applied to 
a fireproof material. New York As- 
bestos Mfg. Co. v. New York Fire- 
Proof Covering Co., 62 N.Y.S. 339. 
(2) “‘Almetal,’ applied to sash rails. 
Detroit Showcase Co, v. Kawneer Mfg. 
@o., 250 EF. 234; 162 C:C.A. 370 [mod 
240 F. 7387]. (3) ‘“Aseptikons,” ap- 
plied to vaginal suppositories. Par- 
mele Pharmacal Co. v. Weiner, 5 F. 
Capi .750 + Lafis by .(2d)a 761]. (4) 
“Black Band,’ applied to coal. Black 
Band Consol. Coal Co. v. Glenn Coal 
Co., 57 App.D.C, 268, 20 F.(2d) 284. 
(5) “Brilliant,” applied to flour. Sau- 
ers Milling Co. v. Kehlor Flour Mills 
@o:;,. 39. .App:D;:C,' 635. | (6), “Bronze”. 
and “Bronzed,” applied to horseshoe 


5 Phila. 


Zuazua, 5 


nails. Putnam Nail Co. v. Dulaney, 8 
Pa.Co., 595. (7) “Bug,” applied to 
telegraph instruments. Vibroplex 


Co. v. J. H. Bunnell & Co., 23 F.(2d) 
490 [aff 13 F.(2d) 528]. (8) “‘Cellu- 
lar,’ applied to cloth. Cellular Cloth- 
ing Co. v. Maxton, [1899] A.C. 326. 


TRADE-MARKS, TRADE-NAMES, 


(9) “Chicken of the Sea,’ applied to 
young tuna fish. Van Camp Sea Food 
Co. v. Cohn-Hopkins, 56 F.(2d) 797 
[eert den 52 S.Ct. 648, 286 U.S. 561]; 
Van Camp Sea Food Co. v. Westgate 
Sea Products Co., 28 F.(2d) 957 [cert 
den 49 S.Ct. 263, 279 U.S. 841, 73 L.Hd. 
987]. (10) “Climatic,” applied to 
mixed paints adapted to climatic con- 
ditions. Lincoln Paint & Color Co. v. 
American Paint Works, 44 App.D.C. 
IMs (11) “Crack Proof,’ applied to 
rubber goods. In re Goodyear Rub- 
ber Co., 11 Off.Gaz. 1062. (12) “Cream 
acid phosphates.” Provident Chemi- 
cal Works vy. Canada Chemical Mfg. 
Co., 2 Ont.L. 182. (13) “Cream yeast.” 
Gillett v. Luumsden, 4 Ont.L. 300. 
(14) “Crystal,” applied to beer. ..In 
re New South Brewery & Ice Co., 32 
App.D.C. 591. (15) ‘‘Desiccated Cod- 
fish.” ‘Town v. Stetson, 3 Daly (N. 
Y.) 58, 5 Abb.Pr.N.S. 218. (16) “Di- 
oxygen,” applied to hydrogen dioxide. 
Oakland Chemical Co. v. Bookman, 22 
F.(2d) 930. (17) ‘“Dridip,”’ applied to 
a powder to be sprinkled over ani- 
mals. -Ungles-Hoggette Mfg. Co. v. 
Farmers’ Hog & Cattle Powder Co., 
232 F. 116, 146 C.C.A. 308. (18) “Dry 
Ice.’’ Dryice Corporation of America 
v. Louisiana Dry Ice Corporation, 54 
F.(2d) 882 [rev on other grounds 46 
F.(2d) 526 and cert den 52 S.Ct. 640, 
286 U.S. 558]. (19) ‘“Dumore,” as ap- 
plied to electric motors, polishers, 
grinders, etc. Wisconsin Electric Co. 
v. Dumore, 35 F.(2d) 555 [cert gr 50 
S7Gt2383, 281 U.S. 710,74 :.d. 1132, 
cert dism 51 S.Ct. 214, 282 U.S. 813, 
75 L.Ed. 728]. (20) ‘‘Dyanshine,” ap- 
plied to shoe polish. Barton y. Rex- 
Oil Co,, 2 F.(2d) 402, 40 A.L.R. 424 
[rev 288 F. 878]. (21) “Efficiency,” 
applied to hot-water bottles. In re 
Reid Bros., 51 App.D.C. 6, 273 F. 368. 
(22) “Elastic Seam,” used to denote 
men’s drawers having a knitted strip 
inserted along the seams. Newcom- 
er v. Scriven Co., 168 F. 621, 94 C.C.A. 
77 [cert den 29 S.Ct. 700, 214 U.S. 518, 
53 L.Ed. 1065]; Rice-Stix Dry Goods 
Co. v. J. A. Scriven Co., 165 F. 639, 91 
C.C.A. 475 [cert den 29 S.Ct. 692, 212 
U.S. 582, 53 L.Ed. 660, cert dism 32 
S.Ct. 518, 223 U.S. 708, 56 L.Ed. 622]; 
Scriven v. North, 124 F. 894 [mod 134 
F. 366, 67 C.C.A. 348]. (23) “Ever- 
green,’ as applied to green string 
beans. Sears & Nichols Co. v. Brake- 
ley, 38 App.D.C. 530. (24) ‘‘Fashion,” 
applied to footwear. Rosenberg Bros. 
& Co. v. Wetherby-Kayser Shoe Co., 
387 F.(2d) 4387. (25) “Fashion-knit,” 
applied to knitted clothing. Franklin 
Knitting Mills v. Fashionit Sweater 
Mills, <297:.0 BY. - 249+ fafi> 4. (2d) 
1018]. (26) ‘Fireproof Oil.” Scott 
v. Standard Oil Co., 19 So. 71, 106 Ala. 
£75, Ok) da RA 804, (27) “Flare 
Front,” applied to automobile lamps. 
Rushmore v. Manhattan Screw, etc., 
Works, 163. F. 939,90 C:C.A. .299,: 19 
L.R.A.N.S. 269 [aff 170 F.-1021, 95 Cc. 
C.A. 671]. (28) “Floral,” applied to 
flowers, shrubs, plants, and floral ma- 
terials and supplies. Brown v. Fatda, 
194 N.Y.S. 247. (29) “French Tissue.” 
Draper v. Skerrett, 116 F. 206. (30) 
“Gold Bond Clothes” printed across 
the symbol. and figures $15.00.” 
In re Ochs, 41 App.D.C. 519 [cert den 
35 S.Ct. 662, 238 U.S: 628, 59. L.Ha. 
1494]. (31) “High-Efficiency,” ap- 
plied to safety relief valves. In re 
Crosby Steam Gage & Valve Co., 47 
App.D.C. 382. (382) “Honest weight,” 
applied to. scales. Application of 
Toledo Scale Co., 52 App.D.C. 108, 281 
F. 607. (88) ‘Infallible,”’ as applied to 
a smokeless powder. Hercules Powder 
Co. v. Newton, 266 F. 169 [aff 254 F, 
906]; In re Hercules Powder Co., 46 
App.D.C. 52. (34) “Just-right,” applied 
to poultry food. Black Bros. Flour 
Mills v. Dennie, 58 App.D.C. 233, 26 F, 
(2d) 1011. (35) “Krank’s Lemon 


Cleansing Cream.” Krank y. Philip- 
pe, 54 App.D.C. 180, 295 F. 1001. (36) 
“Lady Finger,’ applied to grapes. A. 
B. Humphrey Co. v. Arkelian, 34 F. 
(2d) 749. (87) ‘‘Leghornette,”’ ap- 
plied to hats. _Elishewitz v. Leyser 
Green Co., 47 App.D.C. 193. (38) Let- 
ter “KY used to designate a certain 
grade of oil for Ford automobiles. 
Autoline Oil Co. v. Indian Refining 
Co., 3 F.(2d) 457. (39) “Liquid Glue.” 
Russia Cement Co. v. Le Page, 17 N. 
E. 304, 147 Mass. 206, 9 Am.S.R. 685. 
(40) “Metallic Paint.” Prince Mfg. 
Co. v. Prince Metallic Paint Co., 31 
N.B. 990, 135 N.Y. 24, 17 L.R.A. 129. 
(41) “Metered Mail,” as applied to a 
postmarking and stamp-canceling ma- 
chine. In re Pitney-Bowes Postage 
Meter Co., 56 App.D.C. 19, 6 F.(2d) 
717. (42) ‘“Mirrolike,” applied to fur- 
niture, floor, and automobile polish. 
Mirrolike Mfg. Co. v. Devoe & Ray- 
nolds Co., 3 F.(2d) 846 [aff 3 F.(2d) 
847]. (43) “Mountain Dew,” as ap- 
plied to whisky. Charles Dennehy & 
Co. v. Robertson, Sanderson & Co., 32 
App.D:Ge= 355: (44) “Muffler” and 
“Mufflet,” applied to neck scarfs. Hy- 
gienic Fleeced Underwear Co. v. Way, 
137 °HY 592. 70 ClC. Al 5537 [revietso one 
245]. (45) ‘Nervine.” Richmond 
Remedies Co. v. Dr. Miles Medical Co., 
16 F.(2d) 598 [mod 15 F.(2d) 41]. 
(46) ‘Nextobeer,” applied to a malt 


beverage. In re Central Consumers’ 
Co., 32 App.D.C. 523. (47) “No-D- 
Ka,” applied to a tooth paste. No-D- 


Ka Dentifrice Co. v. S. S. Kresge Co., 
24 F.(2d) 726. (48) “Nonfluid,”’ ap- 
plied to oil. New York & New Jer- 
sey Lubricant Co. v. O. W. Young, 94 
A. 570, 84 N.J.Eq. 469; New York & 
N. ds eubricant?s Cos vi- VOUnR tee 
344, 77 N.J.Eq. 321, 140 Am.S.R. 560. 
(49) “Norub”’ and “Nodust.” Van 
Zile v..Norub Mfg. Co., 228 F. 829. 
(50) “Oriental cream,” applied to a 
lotion. In re Hopkins, 29 App.D.C. 
118. (51) ‘Pictorial’ or “Illustrated,” 
as applied to a publication. Spottis- 
woode v. Clark, 2 Phil. 154, 22 Eng. 
Ch. 154, 41 Reprint 900. (62) -SPig 
Sandwich,” applied to a variety of 
meat and cheese sandwiches. Dixie- 
pig Corporation v. Pig Stand Co., 
(Tex.Civ.App.) 31 S.W.(2d) 325 [cert 
den 51 S.Ct.°364, 283 U.S. 831, 75 L.Ed. 
1443]. (53) ‘Prime dry codfish.” Ex 
p. Tessier, 7 Newfoundl. 423. (54) 
“Red Leaf,” applied to tobacco. 
Carthage Tobacco Works v. Barlow- 
Moore Tobacco Co., 5 F.(2d) 469; 
Carthage Tobacco Works v. Barlow- 
Moore Tobacco Co., 296 F. 142. (55) 
“Ripplette,” applied to cotton piece 
goods with a ripple woven into the 
fabric. Bliss, Fabyan & Co. v. Aileen 
Mills, 25 F.(2d) 370. (56) ‘Rose,’ ap- 
plied to a flavoring extract. Clot- 
worthy v. Schepp, 42 F. 62. (57) 
“Ruberoid,” applied to roofing. Stand- 
ard Paint Co. v. Trinidad Asphalt 
Mfg. Co., 31 S.Ct. 456, 220 U.S. 446, 
55 L.Ed. 536 [aff 163 F. 977, 90 C.C.Az 
195]. (58) ‘‘Rubberset,’ applied to 
brushes. Rubber & Celluloid Prod- 
ucts Co. v. Star Brush Mfg. Co., 22 F. 
(2d) 415; Rubber & Celluloid Harness 
Trimming Co. v. F. W. Devoe & C. T. 
Reynolds Co., 233 F. 150; Rubberset 
Co. v. Boeckh Bros. Co., Ltd., 46 Ont. 
Teil. (59) “Safe, D.. Seal?” applied. 
to envelopes. In re Alvah Bushnell 
Co., 49 App.D.C. 133, 261 F. 10138. (60) 
“Security,” as applied to nonskid 
tires. Buffalo Rubber Mfg. Co. v. Ba- 


Mackerel.” : 
ter, 28 Mo.App. 408. (62) “Service,” 
applied to rubber and fabric belts. 
In re Link-Belt Co., 258 F. 987. (63) 
“Snap,” applied to ginger ale. W. T. 
Wagner’s Sons Co. v. Orange Snap Co., 
18 F.(2d) 554. (64) “Snow Flake,” 
applied to bread or crackers. lLarra- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ee ee 


woh me 


a 
E. 


"RV Pe ee 


— 


al ia al het 


See eee 


; 


x 


eat bali Deh ear tl 


wa 


the product or the ingredients therein,®? or the 
process of manufacture or method of production.®4 


bee v. Lewis, 67 Ga. 561, 44 Am.R. 
735. (65) “Stabrite,” applied to metal 
polish. In re Chas. R. Long, Jr., Co., 
280 F. 975, 51 App.D.C. 399.- (66) 
Stage cards,” as applied to playing 
cards, the face cards of which are pic- 
tures of actors and actresses. U. S. 
Playing Card Co. v. C. M. Clark Pub. 
Co., 30 App.D.C. 208. (67) “Sterling,” 
as applied to any kind of goods. 
Worcester Brewing Corp. vy. Rueter, 
157 F. 217, 84 C.C.A. 665; Worster 
Brewing Corp. v. Rueter; 30 App.D.C. 
428. (68) “‘Stoga Kip,” as applied to 
boots. Walker v. Reid, 29 F.Cas.No. 
17,084. (69) “Stud,” used to desig- 
nate a belt fastener which is in fact 
a stud. Greene vy. Manufacturers’ 
Belt Hook Co., 158 F. 640. (70) Sym- 
bol “%” on cigarettes indicating that 


two kinds of tobacco are used. Kin- | 


ney v. Allen, 14 F.Cas.No. 7,826, 1 
Hughes 106. (71) “Thermogene,” ap- 
plied to cotton wadding. Thermogene 
Co. v. Thermozine Co., 234 F. 69, 148 
C.C.A. 85 [aff 225 F.. 446]. (72) “Trap 
Rock.” John T. Dyer Quarry Co. v. 
Schuylkill Stone Co., 185 F. 557. (78) 
“Twin-Six,” applied to motor vehicles. 
In re Packard Motorear Co., 46 App. 
D.C. 555. (74) ‘Velvet,’ applied to 
lice cream. Chapin-Sacks Mfg. Co. v. 
Hendler Creamery Co., 254 F. 553, 166 
Gk@rA]) Lite [mod) 237% R.,550]5 —— C%5). 
“Vogue Hats.’’ Vogue Co. v. Vogue 
Hat Co., 6 F.(2d) 875 [cert den 47 S. 
Ct.-98,.273 U.S..701;. 71 L.Ed. 8501]: 


[b] Words “Boy Scouts.”—Labels 
for shoes bearing the words “Boy 
Scouts,” in conjunction with figures 
representing boys in scouting uni- 
form, cannot be registered as trade- 
marks, since they are descriptive, as 
indicating that the particular shoes 
are of superior quality, approved by 
the association of boy scouts, and 
marked with its name by its author- 
ity. In re Excelsior Shoe Co., 40 App. 
D.C. 480. 


[ec] “Club” as applied to. liquors.— 
(1) As applied to whisky, “Club” has 
been held to be a proper subject for 
a trade-mark, in the absence of evi- 
dence that it was descriptive of a 
certain quality. Old Lexington Club 
Distillery Co. v. Kentucky Distilleries 
& Warehouse Co., 234 F. 464 [aff 247 
¥F. 1005, 159 C.C.A. 664]. (2) But it 
has also been held to be invalid as 
descriptive of quality. Kentucky Dis- 
tilleries, ete., Co. v. Old Lexington 
Club Distilling Co., 31 App.D.C. 223; 
Cahn v. Hoffman House, 7 Misc. 461, 
28 N.Y.S. 388. (3) As applied to cock- 
tails it has been held to be nondescrip- 
tive. Heublein v. Adams, 125 F. 782. 
(4) “Club House,” as applied to gin, 
has been held to-be descriptive. 
Corwin v. Daly, 20 N.Y.Super. 222. 


[d] Secondary meaning of quality. 
—If a mark was nondescriptive when 
adopted, the fact that it has acquired 
a secondary meaning of quality due 
to its association with the manufac- 
turer’s goods of a high grade will not 
debar it from protection. Capewell 
Horse Nail Co. v. Mooney, 167 F. 575 
[aff 172 F. 826, 97 C.C.A. 248]. 


93. U.S.—Brown Chemical Co. v. 
Meyer, 11 S.Ct. 625, 139 U.S. 540, 35 
T..Ed. 247 [aff 31 F. 453]; M.. J. Brei- 
tenbach Co. v. Spangenberg, 131 F. 


160; Searle, etc., Co. v. Warner, 112 
F, 674, 50 C.C.A. 321 [aff 24 S.Ct. 
(Oe eal) Wats Bai) ayy wee oie ON te Bee 191 Ee 


Sterling Remedy Co. v. Gorey, 110 F. 
372; Brennan v. Emery-Bird-Thayer 
Dry Goodg Co., 108 F. 624, 47 C.C.A. 
532; American Washboard Co. v. 
Saginaw Mfg. Co., 103 F. 281, 43 _C.C. 
A. 233, 50 L.R.A. 609; Dennison Mfg. 
Co. v. Thomas Mfg. Co., 94 F. 651; 


is a AOS coat a 
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California Fig Syrup Co. v. Stearns, 
67 F..1008 [aff 738 F. 812; 20 C.C.A. 22, 
33 L.R.A. 56]; Indurated Fibre Co. v. 
Amoskeag Indurated Fibre Ware Co., 
37 F. 695; Brown Chemical Co. v. 
Stearns, 37 F. 360; Rumford Chemical 
Works v. Muth, 35 F. 524, 1 L.R.A! 
44 [dism 12 S.Ct. 987, 145 U.S. 652, 36 
L.Ed. 848]; Carbolic Soap Co. v. 
Thompson, 25 F. 625; Ginter v. Kin- 
ney Tobacco Co., 12 F. 782; Alleghany 
Fertilizer Co. v. Woodside, 1 F.Cas. 
No. 206, 1 Hughes 115. 


Conn.—Hygeia Distilled Water Co. 
eres Ice Co., 40 A. 534, 70 Conn. 


D.C.—Johnson v. Brandau, 32 App. 
D.C. 348. 


Ill. Bolander vy. Peterson, 26 N.E. 
608, 136 Ill. 215, 11 L.R.A. 350 [aff 35 
Tll.App. 551). Ys 


Me.—W. R. Lynn Shoe Co. v. Au- 
burn-Lynn Shoe Co., 62 A. 499, 100 
Me. 461, 4 L.R.A.N.S. 960. 


N.Y.—Koehler v. Sanders, 25 N.E. 
236,122 NiY¥. 65, 9 L.R.A. 576; Van 
Beil v. Prescott, 82 N.Y. 630; Electro- 
Silicon Co. v. Hazard, 29 Hun 369; 
Hegeman v. Hegeman, 8 Daly 1; Ayer 
v. Rushton, 7 Daly 9; Helmbold v. 
Sget T. Helmbold Mfg. Co., 53 How. 

i 3. 


Ohio.—Feder v. Brundo, 8 OhioS.& 
C.P. 179; 5 OhioN:P. 276. 


Eng.—In re Hudson, 32 Ch.D. 311; 
Young v. Macrae, 9 Jur.N.S. 322. 


Ont.—Provident Chemical Works v. 
earece Chemical Mfg. Co., 2 Ont.L. 
82. 


[a] Words descriptive of composi- 
tion or ingredients.—(1) ‘Asbestic 
wall paper.’’ Asbestos, etc., Co. v. 
William Sclater Co., 10 Que.Q@.B. 165 
[aff 18 Que.Super. 360]. (2) “As- 
bestos,” as applied to shoes made of 
leather and asbestos. Johnson v. 
Brandau, 32 App.D.C. 348. (3) “Bohe- 
mian,’ as applied to beer, indicating 
the kind of hops used. American 
Brewing Co. v. Bienville Brewery, 153 
ee 6155) 2- C4) 7 Cedar sas: -part: ofa 
phrase applied to a furniture polish 
scented with oil produced from the 
cedar leaf. Channell Ltd. v. Rom- 
bough, (Can.) [1925] 1 Dom.L.R. 233 
[aff B.C. (1924) 2 Dom.L.R. 622]. (5) 
“Clinton Hematic Red,” as applied to 
paints. Clinton Metallic Paint Co. v. 
New York Metallic Paint Co., 50 N.Y. 
S. 437, 23 Misc. 66. (6) ‘Coco-Qui- 
nine,” applied to a pharmaceutical 
preparation containing quinine, col- 
ored and flavored with chocolate. Wil- 
liam R. Warner & Co. v. Eli Lilly & 
Col, 44S.Ct. 615, -265 U.S. 526,68 1. 
Ed. 1161 [rev on other grounds 275 
F. 752, motion den 45 S.Ct. 124]. (7) 
“College Humor,’ as applied to a mag- 
azine publishing extracts and illus- 
trations from college humorous pub- 
lications. Collegiate World Pub. Co. 
Vv. DuPont: Pub. Co:, 14 F.(2d) 158 
{aff 25 F.(2d) 1018]. (8) “Copper- 
clad,” applied in connection with steel 
wire coated with copper. Duplex 
Metals Co. v.. Standard Underground 
Cable Co., 220 F. 989. (9) ‘Essence 
of Anchovies,” applied to a fish sauce. 
Burgess v. Burgess, 3 DeG.M.&G. 896, 


52 Eng.Ch. 696, 43 Reprint 351. (10) 
“Berro-Phosphor-Elixir of Calisaya 


Bark.” Caswell v. Davis, 58 N.Y. 
223, 17 Am.R. 2338. (11) “Glyco-Thy- 
moline.” Rex y. Cruttenden, 10 Ont. 
L. 80, 6 Ont.W.R. 249. (12) ‘Licorice 


Pastilles.’ Heide v. Wallace, 185 F. 
346, 68 G.C.A. 16. (13) ‘Liquorice 
Pastilles.” Heide v. Wallace, 129 F. 
649. (14) “Lithia,” applied to min- 


eral water. Tuckahoe Mineral Springs 
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The same rule applies to words or marks descriptive 
‘of the effect produced by the use of the goods,?® 


Co. v. Tuckahoe Lithia Water Co., 18 


Pa.Dist. 987. (15) “Metallic,” applied 
to gold, Silver, bronze, copper, and 
aluminum printing ink. Sleight Me- 


tallic Ink Co. y. Marks, 52 F.(2d) 664. 
(16) “Naphtha” soap., Fels v. Hedley, 
20 T.L.R. 69... .(17) “Pork Roll” or 
“Roll of Pork.” Taylor Provision Co. 
v. Gobel, 180 F. 988. (18) “Sarsaparil- 
la and Iron.” Schmidt v. Brieg, 35 
P. 623, 100 Cal. 672, 22 L.R.A. 790. 
(19) “Spearmint,” applied to chewing 
gum. L, P. Larson, Jr., Co. v. Wm. 
Wrigley, Jr., Co.,.253 F..914, 166 C.Cc. 
A. 14 [cert den 39 S.Ct. 22, 248 U-S. 
580, 63 L.Ed. 430]; Wm. Wrigley, Jr., 
Co. v. Colker, 245 F. 907; William 
Wrigley, Jr. & Co. v. Grove Co., 183 
F..99, 105 C.C.A, 391; William Wrig- 
ley, Jr., Co. v. Grove Co., 161 F. 885. 
(20) “Syrup of Figs” or “Fig Syrup.” 
California Fig Syrup Co. v. Frederick 
Stearns & Co., 73 F. 812 [disappr Im- 
proved Fig Syrup Co. y. California 
Fig Syrup Co., 54 F.175, 4 C.C.A. 264]. 
(21) “Toasted Corn Flakes.” Kel- 
logg Toasted Corn Flake Co. v. Qua- 
ker Oats Co., 235 F. 657, 149 C.C.A. 
UT, (22) “Turpentine Shellac.” 
Standard Varnish Works vy. Fisher, 
153 F. 928. (23) “Vegetable Anodyne 
Liniment.” J. R. Watkins Medical 
Co. v. Sands, 86 N.W. 340, 83 Minn. 
326. (24) “Wire glass.” Mississip- 
pi Wire Glass Co. v. Continuous Glass 
Press Co., 81 A. 374, 79 N.J.Eq. 277. 
(25) “Whole grain wheat,” applied to 
a breakfast food. Whole Grain 
Wheat Distributing Co. v. Bon Mar- 
che, 282 P. 914, 154 Wash, 455. 


Words suggestive of ingredients 
see infra § 46. 


94. See cases infra this note. 


[a] Words descriptive of process 
of manufacture or method of produc- 
tion.— (1) “Circular loom,” as applied 
to goods made on a circular loom. In 
re American Circular Loom Co., 28 
App.D.C. 450. (2) “Electric Lump 
Coal,” applied to coal mined by elec- 
tricity. McGrew Coal Co. v. Menefee, 
144 S.W. 869, 162 Mo.App. 209. (3) 
“Electro,” as applied to steel imply- 
ing that it is the product of an elec- 
trical furnace. Plectro Steel Co. v. 
Lindenberg Steel Co., 43 App.D.C. 270. 
(4) ‘“Sun-cured,” ‘“Sun-dried,’ or 
“Sun-made,”’ as applied to raisins. 
Sun-Maid Raisin Growers of Califor- 
nia v. Mosesian, 258 P. 630, 84 Cal. 
App. 485. 


95. See cases infra this note. 


[a] Words descriptive of effect of 
goods.—(1) “Cranip:) Gune.fe Moa Els 
Harris Drug Co. v. Stucky, 46 F. 624. 
(2) “Cramp Remedy.” Drake Medi- 
cine Co. v. Glessner; 67 N.E. 722, 68 
OhioSt..\337. (3). “Gall. Cure,” ‘ap-= 
plied to a horse remedy. Bickmore 
Gall Cure Co. v. Karns Mfg. Co., 126 
F. 573 [rev on the facts in 134 F. 833, 
67. C.CA.. 439]. (4). = fGetwell,} -ap= 
plied to medicines. In re Anti-Cori- 
Zine Chemical Co., 34 App.D.C. 191. 
(5) “Headache Wafers.” Gessler v. 
Grieb, 48 N.W. 1098, 80 Wis. 21, 27 
Am.S.R. 20. (6) ‘Health Producing 
Corsets.” Ball v. Siegel, 4 N.E. 667, 
116 Ill. 187, 56 Am.R. 766. (7) “Keep- 
clean,” applied to tooth brushes. 
Florence Mfg. Co. v. J. C. Dowd & Co., 
178 EY 73, 201'C.C, A> 5655 [rev 17l2 Re 
122]. (8) “Kidney and Liver Bit- 
ters.” Spieker v. Lash, 36 P. 362, 102 
Cal... 38. (9) “Liver Medicine.” C. 
F. Simmons Medicine Co. v. Mans- 
field Drug Co., 23 S.W. 165, 93 Tenn. 
84. (10) ‘Microbe Killer.” Radam 
v. Capital Microbe Destroyer Co., 16 
S.W. 990, 81 Tex. 122, 26 Am.S.R. 783; 
Alff v. Radam, 14 S.W. 164, 77 Tex. 
530, 19 Am.S.R. 792, 9 L.R.A. 145. 
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or of the purpose or use to which the article is to 
be put,®® or of peculiarities in the ordinary perform- 
ance or mode of operation of the article.°’ 


descriptive of the type of goods 


trade to which the product applies likewise cannot 


be the subject of a trade-mark.°®® 


rights may be acquired in laudatory or commenda- 
tory expressions,®® or in words or marks merely 
indicating superior excellence, popularity, or uni- 


(11) “Nourishing,” as applied to a 
beverage. Insurance Oil Tank Co. v. 
Scott, 33 La.Ann. 946, 951, 39 Am.R. 
286. (12) ‘Nourishing Stout.” Rag- 
gett v. Findlater, L.R. 17 Eg. 29, (13) 
“No Wash Up,” as applied to a pre- 
paration for use on printing rollers 
and lithographing plates to obviate 
the necessity of washing the same 
after use. Ault & Wiborg Co. v. 


Cheshire, 191 F. 741. (14) “Par- 
son’s' Purgative Pills, P. P. P.” In re 
Johnson, 2 Off.Gaz. (U.S.) 315. (15) 
“Satinine,” applied to starch. In re 


Meyerstein, 43 Ch.D. 604. 


[b] “Pain Killer” applied to a 
medicine (1) has been held to be de- 
scriptive. Davis v. Harbord, 15 App. 
Cas. 316. (2) But it has also been 
held to be merely suggestive, (Davis 
v. Kennedy, 13 GrantCh. 523) (3) or 
subject to exclusive appropriation by 
the first user because of its novelty. 
(Davis v. Kendall, 2 R.I. 566). 


[ec] Picture or illustration of ef- 
fect.—Registration of an alleged 
trade-mark for nonmetallic electric 
vehicle tires should be denied for de- 
scriptiveness, when it consists in a 
perspective view of a clincher rim 
with a tire thereon; the word 
“Cushion” appearing across the end 
of a portion of the rim, and just be- 
low a perspective view of a portion of 
an automobile wheel passing over an 
obstruction so as to depress the tire. 
In re Motz Tire & Rubber Co., 40 App. 
D.C. 487. 


[d] Comfort or advantage.—If a 
word or phrase suggests that the pur- 
chaser of goods will find them com- 
forting or advantageous, it cannot be 
registered as “having no reference to 
the character or quality of the 
goods.” In re Uneeda Trade-Mark, 
[1902] 1 Ch. 783. 


96. U.S.—Computing Scale Co. vy. 
Standard Computing Scale Co., 118 F. 
965, 55 C.C.A. 459; Air-Brush Mfg. 


Co. v. Thayer, 84 F. 640; L. H. Har- 
ris Drug Co. v. Stucky, 46 F. 624; 
Humphreys’ Specific Homeopathic 


Medicine Co. v. Wenz, 14 F. 250; In 
re Roach, 10 Off.Gaz. 333; In re Law- 
rence, 10 Off.Gaz, 163. 


Cal.—Spieker vy. Lash, 36 P. 362, 102 
Cal. 38; Falkinburg v. Lucy, 35 Cal. 
623/95. Aum... 76. 


Mass.—Gilman vy. Hunnewell, 
Mass. 139. 


N.Y.—Hegeman v. Hegeman, 8 Daly 
1; Ayer v. Rushton, 7 Daly 9, 


Tenn.—C. F. Simmons Medicine Co, 
v. Mansfield Drug Co., 23 S.W. 165, 93 
Tenn. 84. 


Wis.—Gessler v. Grieb, 48 N.W. 
1098, 80 Wis. 21, 27 Am.S.R. 20. 


[a] Illustrations.—(1) “Inter- 
phone,” applied to a telephone switch- 
ing apparatus. In re Western Hlec- 
trie -iCo., 39 App. D.C...420, (2) 
“Kitchen Cleanser.” Fitzpatrick 
Bros. v. Culhane, 204 Ill.App. 208. (3) 
“Roachsault,’” as applied to roach 
poison. Barrett Chemical Co, vy. 
Stern, 68 N.B. 65, 176 N.Y. 27, 18 N.Y. 
Ann.Cas. 430 [overr Barrett Chemical 
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TRADE-MARKS, TRADE-NAMES, 


A term 
or the class of 
trophy or prize 
No trade-mark 


the package in 


Co. v. Stern, 67 N.Y.S. 595, 56 -App. 
Div. 143, 9 N.Y.Ann.Cas. 27, and Stern 
v. Barrett Chemical Co., 61 N.Y.S. 221, 
29 Misc. 609 (rev 58 N.Y.S. 1129, 28 
Mise. 429)]. (4) “Somatose,” alp- 
plied to a preparation made out of 
meat and which can be easily ab- 
sorbed into the human body. In re 
Farbenfabriken, [1894] 1 Ch. 645. (5) 
“Toothache Gum.” Devlin v. Peek, 
135 PF. 167 [afi,144 F. 1021,~73 C.C.A. 
619]; Devlin v. McLeod, 135 F. 164. 


97. See cases infra this note. 


[a] Words descriptive of per- 
formance or operation.—(1) “AI- 
ways closed,” as applied to a re- 
volving door. Van Kannel Revolving 
Door Co. v. American Revolving Door 
Cos 2L 5 VEY 5821131 “ClCrAt 65.05 1 C2) 
“Ashless Ash Stand.” Smokador 
Mfg. Co. v. Tubular Products Co., 31 
F.(2d) 255 [mod 27 F.(2d) 948]. (3) 
“Hasyset,’ as applied to a window 
sash. In re Kawneer Mfg. Co., 48 
App.D.C. 587. (4. “Moisture Heat- 
ing System,” applied to heaters and 
furnaces claimed to impart moisture 
to the air in the process of heating. 
Estate of P. D. Beckwith, Ine., v. 
Commissioner of Patents, 40 S.Ct. 
414, 252 U.S. 538, 64 L.Ed. 705 [rev 
48 App.D.C. 110]. (5) “No sag,” ap- 
plied to hand bags. In re Freund 
Bros. & Co., 37 App.D.C. 109. (6) 
“Ribbon,” as applied to a dentifrice, 
inasmuch as it describes the manner 
and form the dentifrice comes out of 
the tube in which it was sold. In re 
Colgate & Co.’s Trade Mark, 30 Rep. 
Pat.Cas. 262. (7) “Self-loading,”’ as 
applied to cartridges. Winchester 
Repeating Arms Co. v. Peters Cart- 
ridge Co., 30 App.D.C. 505.° (8) ‘‘Shur- 
on’’ and “‘sta-zon,”’ as applied to eye- 
glasses. Girstein v. Cohen, 39 Can. 
S.C. 286. (9) “Slo Flo,” as applied 
to lubricationg grease for high speed 


machines. In re Swan & Finch Co., 
259 F. 991. (10) ‘Speed wagon,” ap- 
plied to motor trucks. Application 


of Reo Motor Car Co., 57 App.D.C. 9, 
16 F.(2d) 349. (11) “Vacuum tread” 
or “vacuum cup,” applied to tires 
which by suction grip the road and 
prevent skidding. Pennsylvania Rub- 
ber Co. v. Dreadnaught Tire & Rub- 
ber Co., 225 F. 188 [mod 229 FE. 560, 
144° .C.C.A, | 20). (12) “Whirling 
Spray,” as applied to a syringe. Mar- 
vel Co. v. Pearl, 133 F. 160, 66 C.C.A. 
226. (18) “Wornova”’ and ‘“Slip- 
ova,’ applied to garments. Wornova 
Mfg. Co. v. McCawley & Co., 11 F. 
(2d) 465. 


[b] Mark to designate instep sup- 
ports, which consisted of a hand hold- 
ing up an arch support and foot, was 
held to be merely descriptive, and not 
entitled to registration as a trade- 
mark. In re Scholl Mfg. Co., 50 App. 
D.C. 46, 267 F. 348. 


98. Sears, Roebuck & Co. v. El- 
liot Varnish Co., 232 F. 588, 146 C.C.A. 
546 [rev 221 F. 797]; Computing 
Cheese Cutter Co. v. Dunn, 88 N.E. 
93, 45 Ind.App. 20; Material Men’s 
Mercantile Ass’n v. Material Men’s 
Credit Agency, 180 N.Y.S. 801, 191 
App.Div. 73. 


versality in use, such as “best,” “standard,” “favor- 
ite,” ete.,1 but similar words such as “perfection 
and “ideal’? have been upheld. Words or marks 
indicating that the particular product has won a 


99:2 


for exceptional quality have been 


held not to constitute a valid trade-mark,* but the 
phrase “premium brand” has been sustained. A de- 
scription of the appearance of the goods or of 
which the goods are sold is not a 


99. Sharpe, Lim. v. Solomon, 
Lim., 84 L.J.Ch. 290; Thorne v. San- 
dow, 106 L.T. 926. 


1.' Proctor, etc., Co. v. Globe Re- 
fining, Co:, 92° BY 357;2342C.CLAs 1405); 
Gillott v. Esterbrook, 48 N.Y. 374, 8 
Am.R. 553; Amoskeag Mfg. Co. v. 
Spear, 4 N.Y.Super. 599, 7 N.Y.Leg. 
oe 301; In re Van Duzer, 34 Ch.D. 


Taj] Application of rule.—(1) 
“Favorite.” Cooke, ete., Co. v. Mil- 
ler, 62 N.E. 582, 169 N.Y. 475 [aff 65 
NoY.S.573 05" 53 = Ap pubiivieu L202 SauNpave 
Ann.Cas. 58]. (2) ‘“Faultless,’ ap- 
plied to a brand of bread. Temple v. 
Gordon, 159 P. 983, 31 Cal.App. 127. 
(3) “High Standard.” Lowe Bros. 
Co. v. Toledo Varnish Co., 168 F.. 627, 
94). KEACUA: 83. (4) “Tmperial.” 
Beadleston v. Cook Brewing Co., 74 F. 
229, 20 C.C.A. 405; Dayton v. Imperial 
Sales & Parts Co., 161 N.W. 958, 195 
Mich. 397. (5) ‘Nonpareil,’ applied 
to cork tiling. In re Armstrong 
Cork Co., 46 App.D.C. 4. (6) ‘‘Stand- 
ard,” as applied to phonographs. In 
re National Phonograph Co., 29 App. 
DIC; <al4e2- (7) “Trademark Best 
Soap.” Babbitt v. Brown, 68 Hun (N. 
Y.) DLS, Len NaYesemone 


[b] Right to appropriate substi- 
tute words.—Since an exclusive right 
cannot be acquired in ‘First Quality” 
or “Superfine”, no such right can be 
acquired in any letters, marks, or oth- 
er signs which are merely substitutes 
for the words and intended to convey 
the same meaning. Amoskeag Mfg. 
Co. v. Spear, 4 N.Y.Super. 599, 7 N.Y. 
Leg.Obs. 301. 


, [ce] “Royal.”—(1) If the word 
Royal” is not so used as to import 
quality it may constitute a valid 
trade-mark. It is nondescriptive as 
applied to baking powder. Raymond 
v. Royal Baking-Powder Co., 85 F. 
231,> 236,29) C.CcA. 245.) (2) saButeakt 
has been held descriptive of quality 
as applied to flavoring extracts. 
Royal Baking Powder Co. v. Sherrell, 
93 N.Y. 331, 45 Am.R. 229. 


[d] Long user of “Standard” is 
entitled to protection of it as a trade- 
mark where use of it by another on 
the same class of goods will deceive 
the public and injure complainant’s 
business. Standard Sanitary Mfg. Co. 
Me Standard Ideal Co., 37 Que.Super. 


Basis for protection for unfair com- 
petition see infra §§ 23-24. 


2. Kyle v. Perfection Mattress Co., 
28 So. 545, 127 Ala. 39, 85 Am.S.R. 
78, 50 L.R.A. 628. 


3. Hughes v, Alfred H. Smith Co., 
Beem wk 126 Sart 179 [aff 205 F. 
¥ aterman vy. Shipman, 2 Hi. 
TL LS0MNSY. 5 S0ns 2 aoe. 


Arbitrary and fanciful word: 
infra §§ 45-46, nyc ae 


4. In re, Meyer Bros. Coffee & 
Spice Co., 38 App.D.C. 520; Taylor v. 
Gillies, 59 N.Y. 331, 17 Am.Ri 333. 


5. Arbutnot v. Cage Drew Co. 
La.A. (Orleans) 374. ve 


For later cases, developments and changes in the law see Annotations, same title and section number, 


use as will sustain a trade-mark.!° 


§§ 43-45] 


valid trade-mark.* Although it has been held that 
a descriptive word spelled in a distinctive fashion 
may be valid,’ as a general rule, a descriptive word 
will not be sustained by a mere phonetic misspell- 
ing’ or by a peculiar or distinctive style of print- 
ing.® False description is not such an arbitrary 
A mere illustra- 
tion or representation of the goods cannot be a 
valid trade-mark,'! but it. has been held otherwise 
as to a representation of an article made from the 
product to which the mark applied.12, Words not 
originally or inherently descriptive may become de- 
seriptive through use and acceptation, in which case 
they are publici juris and not subject to appropria- 
tion as trade-marks.13 Whether or not they have 
become publici juris is a question of fact.14 Deserip- 
tive words or symbols may be ineluded in a trade- 
mark?® but such part as is descriptive is not pro- 
tected from appropriation by others.1® Such de- 
seriptive part must be a subordinate feature in order 
that the whole mark may be registered.17 Even 
though a term is descriptive it may not be used as 
a means of passing off the goods or business of one 
person for those of another.1§ 


Reason for prohibiting descriptive terms as trade- 


6. In re Safety Remedy Co., 85 
App.D.C. 353; Planten v.° Canton 
Pharmacy “Co. 33 App-D-Co~ 268; 
Fischer v. Blank, 33 N.E. 1040, 138 


see infra § 48. 
11. 


AND UNFAIR COMPETITION 


» 


Jantzen Knitting Mills v. West 
Coast Knitting Mills, 
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marks is that everyone should have the right to truly 
describe his goods and business and should be able 
to use the terms necessary or appropriate for that 
purpose.?® 


[§ 44] b. Test of Descriptiveness. It is a ques- 
tion arising in each case whether the words or marks, 
as used, are descriptive or whether they are merely 
suggestive and arbitrary and fanciful.2° In order 
to be descriptive, within the condemnation of the 
rule, it is sufficient if information is afforded as to 
the general nature or character of the article,?1 and 
it is not necessary that the words or marks used shall 
comprise a clear, complete, and accurate descrip- 
tion.?? The true test in determining whether a 
particular name or phrase is descriptive is whether, 
as it is commonly used, it is reasonably indicative 
and descriptive of the thing intended.2? The mean- 
ing which should be given is the impression and 
signification which is conveyed to the public.24 


[§ 45] 4. Arbitrary or Fanciful Words or Marks 
—a. In General. An exclusive trade-mark must con- 
sist of some arbitrary or fanciful term, figure, or 
device,”> and words or phrases, to constitute a trade- 
mark, must be used in a purely arbitrary or fanei- 


16. Jantzen Knitting Mills v. West 
Coast Knitting Mills, supra; S. R. 
Feil Co. v. John E. Robbins Co., 220 


46 F.(2d) 182 | 7650, 136 C.C.A. 258; Caron Corpora- 


N.Y. 244. 


7 New York Mackintosh 
Flam, 198-F.571,..572: 


“But, in trade-marks, the impres- 
sion produced on the sight of the 
buyer is the main thing; and upon 
the whole, I think that the compound- 
ed and fantastically spelled word 
‘Bestyette’ is sufficiently distinctive 
to be a_ trade-mark.” New York 
Mackintosh Co. v. Flam, supra. 


& U.S.—Standard Paint Co. v. 
Trinidad Asphalt Mfg. Co., 31 S.Ct. 
456, 220 U.S. 446, 55 L.Ed. 536 [aff 163 
eit 00. ©.62A.-. £95 )).°) Chicago 
Pneumatic Tool Co. v. Black & Decker 
Mfg. Co., 39 F.(2d) 684; Bliss, Fabyan 
& Co. v. Aileen Mills, 25 F.(2d) 370; 
No-D-Ka Dentifrice Co. v. S. S. 
Kresge Co., 24 F.(2d) 726; Oakland 
Chemical Co. v. Bookman, 22 F.(2d) 
930; Barton v. Rex-Oil Co., 2 F.(2d) 
402. 40 A.L.R. 424 [rev 288 F. 878]; 
A. J. Krank Mfg. Co. v. Pabst, 277 F. 
15 [cert den 42 S.Ct. 464, 259 U.S. 580, 
66 L.Ed. 1073]; In re Swan & Finch 
Co., 259 F. 990; Ungles-Hoggette Mfg. 
Co. v. Farmers’ Hog & Cattle Powder 
Co, 232). 116, 146 C.C.A. 308. 


Cal.—Sun-Maid Raisin Growers of 
California v. Mosesian, 258 P. 630, 84 
Cal.App. 485. 


D.C.—In re American Sugar Refin- 
ing Co., 47 App.D.C. 375. 


N.Y.—Barrett Chemieal—Co._ v. 
Stermiro6 Net. 65,176 N.Y.27, 13: N.Y. 
Ann.Cas. 430. 


Eng.—In re Uneeda Trade-Mark, 
M902} elaiCh.. 783. [att [190L], LACh. 
550]. 

Can.—Girstein v. Cohen, 39 Can.S. 
C. 286. 


9. H. W. Johns-Manville Co. v. 
American Steam Packing Co., 33 App. 
D.C 

10. Schmidt v. Brieg, 35 P. 623, 
LOOM CALLING T2. 220 LRA 5790; 6 Ine re 


National Phonograph Co., 29 App.D.C. 
142; In re Van Duzer; 34 Ch.D. 623. 


Truth and good faith as essential. 


Or ae 


[reh den 47 F.(2d) 954]; Newcomer 
& Lewis v. Scriven Co., 168 F. 621, 94 
C.C.A. 77 [cert den 29 S.Ct. 700, 214 
U.S. 518, 538 L.Ed. 1065]; Merriam v. 
Famous Shoe, ete. Co. 47 F. 411; 
Ex parte Halliday, 16 Off.Gaz. (U.S.) 
500; In re Pratt, 10 Off.Gaz. (U.S.) 
866; In re Motz Tire & Rubber Co., 
40 App.D.C. 487; In re Schweinfurter 
Pracisions-Kugel-Lager-Werke Fich- 
tel & Sachs, 38 App.D.C. 279; King v. 
Swartz Mfg. Co., 1 Pa.Dist.&Co. 182. 


[a] Picture of book, watch, or 
shoe has been held not a valid trade- 
mark for a book-seller, watchmaker, 
or shoemaker respectively, because 
not sufficiently arbitrary, but on the 
eontrary clearly descriptive. Mer- 
riam v. Famous Shoe, etc., Co., 47 F. 
411. 


Devices, symbols, or pictures as 
trade-marks see infra § 59. 


12. In re James, 33 Ch.D, 392 [rev 
31 Ch.D. 340]. 


13. Albers Bros. Milling Co. v. 
Aeme Mills’ ‘Co, 171 F: .989;. Star 
Brewery Co. v. Val. Blatz Brewing Co., 
36 App.D.C. 534; Kentucky Distill- 
eries, etc., Co. v. Old Lexington Club 
Distilling Co., 31 App.D.C. 223. And 
see infra § 66. 

14. Lea v. Deakin, 14 F.Cas.No. 
8,154, 11 Biss. 23; H. A. Williams 
Mfg. Co. v. Noera, 32 N.E. 1037, 158 
Mass. 110. 


[a] Question for court.—The ques- 


‘tion whether the word “Hygeia” had 


come to have a meaning descriptive 
ot character and quality, so that it 
could not be used as a trade-mark, is 
for the court to determine from its 
judicial knowledge, aided by refer- 
ence to any appropriate authorities, 
or by evidence, or both. Hygeia Dis- 
tilled Water Co. v. Hygeia Ice Co., 40 
A. 534, 70 Conn. 516. 


15. Estate of P. D. Beckwith, Inc. 
v. Commissioner of Patents, 40 S.Ct. 
414, 252 U.S. 538, 64 L.Ed. 705 [rev 
48 App.D.C. 110]; Jantzen Knitting 
Mills v. West Coast Knitting Mills, 
aed F.(2d) 182 [reh den 47 F.(2d) 
954]. 


tion v. Conde, Limited, 213 N.Y.S. 735, 
126 Misc. 676; Channell, Ltd. v. Rom- 
bough, (Can.).[1925] 1 Dom.L.R. 233 
[aff (B.C.) [1924] 2 Dom.L.R. 622]. 


17. Estate of P. D. Beckwith, Inc., 
v. Commissioner of Patents, 40 S.Ct. 
414, 252 U.S. 538, 64 L.Ed. 705 [rev 
48 App.D.C. 110]; Horlick’s Malted 
Milk Co. v. Borden Co., 54 App.D.C. 
91, 295 F. 232; Johnson v. Brandau, 
382 App.D.C. 348. 


18. See infra § 115. 


19. Amoskeag Mfg. Co. v. Trainer, 
101 U.S. 51, 25 L.Ed. 993; Cooke, ete., 
Co. v. Miller, 62 N.E. 582, 169 N.Y. 
475; Royal Baking Powder Co. v. 
Sherrell, 93 N.Y. 331, 45 Am.R. 229, 
17 N.Y.Wkly.Dig. 427; Clinton Metal- 
lic Paint Co. v. New York Metallic 
Paint Co., 50 N.Y.S. 437, 23 Mise. 66; 
Marshall v. Pinkham, 9 N.W. 615, 52 
Wis. 572, 38 Am.R. 756. 


[a] No monopoly on adjectives.— 
The adjectives of the English lan- 
guage are the common property of all 
who speak and write it. Iowa Auto 
Market vy. Auto Market & Exchange, 
197 N.W. 321, 197 Lowa 420 [cit Cye]; 
Cooke, ete., Co. v. Miller, 53 App.Div. 
120, 65° N.Y.S. 730, 8 .N.Y. Ann.Cas. 
58 [aff 62 N.B. 582, 169 N.Y. 475]. 


20. See cases supra § 43; and in- 
fra § 46. 


21. Stern v. Barrett Chemical Co., 
61 N.Y.S. 221, 29 Misc. 609. 


22. Lamont v. Leedy, 88 F. 72; 
Rumford Chemical .Works v. Muth, 
35 F. 524, 1 L.R.A. 44 [dism 12 S.Ct. 
987, 145 U.S. 652, 36 L.Ed. 848]; Drive 
It Yourself Co. v.. North, 130 A.-57, 
148 Md. 609, 48 A.L.R. 206. 


23. Rumford Chemical Works v. 
Muth, 35. BY 524, (527, 1 RuA. 44 
[dism 12 S.Ct. 987, 145. U.S. 652, 36 
L.Ed. 848]; Drive It Yourself Co. v. 
North, 130 A. 57, 148 Md. 609, 48 A. 
L.R. 206. 


24. In re Irving Drew Co., 54 App. 
D.C. 310, 297 EF. 889. 


25. Wolf v. Hamilton-Brown Shoe 
Co., 165 F. 413, 91 C.C.A. 3638 [cert 


. 
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ful way as applied to the goods in question.?® As 
used in the English statute, “fancy word” means a 


den 29 S.Ct. 696, 214 U.S. 514, 53 L. 
Ed. 1063]; Trinidad Asphalt Mfg. Co. 
v. Standard Paint Co., 163 F. 977, 90 
CCAS to5s[att 3iS:Ct7456," 220s. 
446,55 L.Hd. 536]; Burton v. Stratton, 
12 F. 696; Blackwell v. Dibrell, 3 F. 
Cas.No. 1,475, 3 Hughes 151, 14 Off. 
Gaz. 633; Fischer v. Blank, 33 N.H. 
1040, 138 N.Y. 244; Listman Mill Co. 
v. William Listman Milling Co., 60 
N.W. 261, 88 Wis. 334, 48 Am.S.R. 907. 


[a] Design or emblem of a key- 
stone, slightly raised, over the key- 
hole of an ordinary padlock is a val- 
id trade-mark. E. T. Fraim Lock 
Co. v. Shimer, 43,Pa.Super. 221. 


R Effect of descriptiveness see supra 
43. 


26. Ludington Novelty Co. Vv. 
Leonard, 119 F. 9387 [aff 127 F. 155, 
62 C.C.A. 269, cert den 25 S.Ct. 797, 
197 U.S. 620, 49 L.Ed. 909]; Lever 
Bros. Boston Works v. Smith, 112 F. 
998; Noel v. Ellis, 89 F. 978; Tetlow 
v. Tappan, 85 F. 774; Royal Baking 
Powder Co. v. Raymond, 70 F. 376 
[dism 76 F. 465, 22 C.C.A. 276, and 
ate 85 EF. 281,°29 C.C.A, 245]; N. K, 
Fairbank Co. v. Central Lard Co., 64 
F. 133; Improved Fig Syrup Co. v. 
California Fig Syrup Co., 54 F. 175, 
4 C.C.A. 264; Hutchinson v. Blum- 
berg, 51 F. 829; Frost v. Rindskopf, 
42 &. 408; Adams v. Heisel, 31 F. 279 
[dism 11 S.Ct. 1014, 140 U.S. 667, 35 
L.Ed. 594]; In re Glines, 8 Off.Gaz. 
(U.S.) 435; Waterman v. Shipman, 
29 N.B. 111, 130 N.Y. 301; Koehler v. 
Sanders, 25 N.H. 235, 122 N.Y. 65, 9 
L.R.A. 576; Congress, etc., Spring Co. 
v. High Rock Congress Spring Co., 
45 N.Y. 291, 6 Am.R, 82, 10 Abb.Pr. 
N.S. 348; Falk v. American West 
Indies Trading Co., 75 N.Y.S. 964, 71 
App.Div. 320 [aff 64 N.H. 1120, 171 N. 
Y. 679]; Schendel v. Silver, 18 N.Y. 
S. 1, 68 Hun 330 [aff 35 N.B. 206, 139 
N.Y. 644]; Dr. Dadirrian, .etc., Co. v. 
Hauenstein, 74 N.Y.S. 709, 37 Misc. 23 
faff 77 N.Y.S. 1125, 74 App.Div. 630 
(Ct 67 NEB LOSh yy Lao IN. Ye 22 1; 
Feder v. Brundo, 8 OhioS.&C.P. 179, 
5 OhioN.P. 275; Listman Mill Co. v. 
William Listman Milling Co., 60 N. 
W. 261, 88 Wis. 334, 43 Am.S.R. 907. 


[a] Illustrations of arbitrary or 
fanciful words or phrases.—(1) ‘‘Ac- 
tive,’’ as used in the trade-name ‘‘Ac- 
tive Transfer Company.” Jaynes v. 
Weickman, 203 P. 828, 55 Cal.App. 
557. (2) “Alderney,” as applied to 
oleomargarine. lLauferty v. Wheel- 
er, 11 Daly (N.Y.) 194, 11 Abb.N.Cas. 
220, 68 How.Pr. 488. (3) “Bicycle,” 
as applied to playing cards. U. S. 
Playing Card Co. v. Hurst, 58 Can.S. 
C. 603 [mod 39 Ont.L. 249, 34 Dom. 
IR. 745, 12 Ont.W.N. 89, and aff in 
part 37 Ont-L. 85):'31 Dom.L.R. 596, 
10 Ont.W.N. 207]. (4) “Bodega,” as 
applied to wines and liquors. Bode- 
ga Co. v. Owens, L.R. 23 Ir. 371. (5) 
“Carbolineum,” applied to a wood 
preserving paint. Avenarius v. Korn- 
ely, 121 N.W. 336, 189 Wis. 247. (6) 
“Cashmere Bouquet,’ as applied to 
soap. Colgate v. Adams, 88 F. 899. 
(7) “Castoria,’’ applied to a laxative 
medicine for children. Centaur Co. v. 
Genesh, 33 F.(2d) 985; Centaur Co. 
v. American Druggists Syndicate, 
(Que.) 68 Dom.L.R. 84. (8) “Ceda- 
rine,” applied to a furniture polish. 
Allen v. Walker & Gibson, 335 F. 230, 
(9) “Ceresota,’ applied to flour. 
Northwestern Consol. Milling Co. v. 
Mauser, 162 F. 1004. (10) “Certified,” 
applied to bread. Lammes v. Ward 
Bros. Co., 2385. N.Y.S. 93, 134° Misc. 
288 [aff 237 N.Y.S. 817, 227 App.Div. 
840]. (11) ‘Charter Oak,’ as applied 


to stoves. Filley v. Fassett, 44 Mo. 
168, 100 Am.D. 275. (12) The name, 
“The Come-Back,’’ applied to a one- 
act play. Dickey v. Mutual Film 
Corp., 160-N.Y.S. 609. (13) “Cough 
Cherries,” as applied to a confection. 
Stoughton v. Woodard, 39 F. 902. 
(14) “Cream,” as applied to baking 
powder. Roberts v. Sheldon, 20 F. 
Cas.No. 11,916, 8 Biss. 398; (Inter- 
national Food Co. vy. Price Baking 
Powder Co., 37 App.D.C. 137. (15) 
“Cream” as applied to rolled oats un- 
less it has acquired a descriptive 
meaning by manner of use. Albers 
Bros. Milling Co. v. Acme Mills Co, 
171 F. 989. (16) “Dixiepig,”’ as ap- 
plied to a variety of meat and cheese 
sandwiches. Dixiepig Corporation v. 
Pig Stand Co., (Tex.Civ.App.) 31 S.W. 
(2d) 325 [cert den 51 S.Ct. 364, 283 
U.S. 831, 75 L.Hd. 1443]. (17) “Elk,” 
as applied to cigars. Lichtenstein vy. 
Goldsmith, 37 F. 359. (18) “Epicure,” 
as applied to packed salmon. George 
v. Smith, 52 F. 830. (19) “Eureka,” 
as applied to fertilizers. Alleghany 
Fertilizer Co. v. Woodside, 1 F.Cas. 
No. 206, 1 Hughes 115. (20) ‘Hure- 
ka,’ applied to rubber goods. HBureka 
Fire Hose Co. v. Eureka Rubber Mfg. 
Co., 71 A. 1134, 71 N.J.Eq. 300 [aff 
60 A. 561, 69 N.J.Eq. 159]. (21) “Hx- 
celsior,’ as applied to manufactured 
articles of various kinds. Volger v. 
Force, 71 N.Y.S. 209, 63 App.Div. 
122; Sheppard v. Stuart, 13 Phila. 
(Pa.) 117; Braham vy. Bustard, 1 
Hem.&M. 447, 71. Reprint 195. (22) 
“Golden Dove,’ applied to flour. 
Klepser Bros. v. Furry, 8 Pa.Dist.& 
Co. 487. (23) “Gold Leaf,’ applied 
to flour. Partlo v. Todd, 17 Can.S.C 
196 [aff 12 Ont. 171 and 14 Ont.App. 
444]. (24) “Groceteria,’ applied to a 
grocery business. ‘Groceteria Stores 
Co, v. Tibbett, 162 P. 54, 94 Wash. 
GO Tae A POT TC W955. C20) 1. ELOmle.s. 
as applied to sewing machines. New 
Home Sewing Mach. Co. v. Bloom- 
ingdale, 59 KF. 284. (26) “Hoosier,” 
as applied to grain drills. Julian v. 
Hoosier Drill Co., 78 Ind. 408. (27) 
“Wunyadi,”’ as applied to medicinal 
waters. Saxlehner vy. Hisner, etc., 
Co. V2 SiCt i 9 DeSe she 45) Wwe 
GOmirev SIR Sb. roo CuOwAe nO. 
(28) “Kaiser,” as applied to beer. J. 
& P. Baltz Brewing Co. v. Kaiser- 
brauerei, 74 F. 222, 20 C.C.A. 402. 
(29) “King Bee,’ applied to smoking 
tobacco. Sarrazin v. W. R. Irby Ci- 
gar, ete; Co, 93" F. 624,736. CoC AL 
496, 46 L.R.A. 541. (30) ‘“Knicker- 
bocker,”’ as applied to shoes. Burt 
v. Tucker, 59 N.E. 111, 178 Mass. 493, 
S6v. Am. SR. 499) "%o 2 Ee RAG TP!) 9 C8h) 
“a Favorita,”’ as applied to flour. 
Menendez v. Holt, 9 S.Ct. 143, 128 U. 
S. 514, 32 L.Ed. 526 [aff 23 F. 869]. 
(32) “Listerine.’” Lambert Pharm- 
acal Co. v. Bolton Chemical Corpo- 
ration, 219 F. 325. (33) “Lorigan” 
and “L’Origan de Coty,” as applied 
to perfume. Le Blume Import Co. v. 
Coty, 293 F. 344 [aff 292 Ey 264). 
(34) “Magnetic Balm,” as applied to 
medicine. Smith yv. Sixbury, 25 Hun 
(N.Y.) 232. (35) “Marvel,” applied 
to flour. Listman Mill Co. v. William 
Listman Milling Co., 60 N.W. 261, 88 
Wis. 334, 43 Am.S.R. 907. (36) ‘“Mon- 
itor,” applied to steam boiler injec- 
tors. Nathan Mfg. Co. v. H. A. Rog- 
ers Co., 114 N.Y.S. 10338, 130 App. 
Div. 512. (87) “Navy,” as applied 
to candy. In re National Candy Co., 
35 App.D.C. 351. (38) “Nickel,” as 
applied to the goods of a general 
merchant which are not as a rule 
sold for a nickel. Duke v. Cleaver, 
46 S.W. 1128, 19 Tex.Civ.App. 218. 
(39) ‘Nickel In,” as applied to cigars. 


PRS pe io ee Oman 


Rew Rt a 


TRADE-MARKS, TRADE-NAMES, § 45 


word not in common use, and having, to ordinary 
English people, no specific meaning, or if it has any 


Schendel vy. Silver, 18 N.Y.S. 1, 63 
Hun 330 [aff 35 N.E. 206, 139 N.Y. 
644]. (40) “Old Crow,” as applied to 
whisky. W. A. Gaines & Co. y. Rock 
Spring Distilling Co., 226 F. 531, 141 
C.C.A. 287 [rev on other grounds 38 
S.Ct. 327, 246 U.S. 312, 62 L.Hd. 738]. 
(41) “Omega,” as applied to oil. 
Omega Oil Co. v. Wesehler, 71 N.-Y.S. 
983, 35 Misc. 441 [aff 74 N.Y.S. 1140, 
68 App.Div. 638]. (42) “Parabola, 
as applied to needles. Roberts v. 
Sheldon, 20 F.Cas.No. 11,916, 8 Biss. 
398. (43) “Pittsburg Leader,” as ap- 
plied to cigars. Zeugschmidt v. 
Hantman, 28 Pittsb.Leg.J.N.S. (Pa.) 
463. (44) “Premium brand” as name 
for coffee. Arbutnot v. Cage Drew 
Co., 6 La.A. (Orleans) 374. (45) 
“President,” used in connection with 
suspenders. President Suspender Co. 
v. Maewilliam, 233 F. 433 [aff 238 F. 
159, 151 C.C.A. 235, cert den 37 S.Ct. 
399, 243 U.S. 636, 61 L.Hd. 941]. (46) 
“Pride,” as applied to cigars. Hier 
v.. Abrahams, 82 N.Y. 519, 38% AmoR- 
589. (47) “Queen Quality,’ applied 
to shoes. Thomas G. Plant Co. v. 
May Co., 105 F. 375, 44 C.C.A. 534. 
(48) “Radium,” applied to silk. 
Biseman v. Schiffer, 157 F. 473. (49) 
“Sliced Animals” and ‘Sliced Birds,” 
as applied to a. manufactured prod- 
uct. Selchow vy. Baker, 93 N.Y. 59, 
45 Am.R. 169. (50) “Star.” Armour 
& Co. v. Louisville Provision Co., 283 
FE. 42 [aff 275 F. 92, cert den 43 S.Ct. 
164, 260 U.S. 744, 67 L.Ed. 492]. (51) 
“Star,” as applied to shirts. Hutch- 
inson v. Blumberg, 51 F. 829; Mor- 
rison v. Case, 17 F.Cas.No. 9,845, 9 
Blatchf. 548, 2 Off.Gaz. 544. (52) 


“Sunlight,” as applied to soap. Lev- 
er v. Pasfield, 88 F. 484. (53) “Sun- 
maid” applied to raisins. Sun-Maid 


Raisin Growers of California v. Mo- 
sesian, 258 P. 630, 84 Cal.App. 485. 
(54) “Sunshine” applied to stoves. 
Reading Stove Works, Orr, Painter 
& Co. v. S. M. Howes Co., 87 N.E. 751, 
201 Mass. 437, 21 LaR.A.N-S. 979. 
(55) “Supercream” and “Supercream- 
ed,’ applied to hard soaps. 
Bros. Co. v. Armour & Co., 58 App: 
D.C, 20, 24 F.(2d) 285. (56) “Swan 
Down,” as applied to complexion 
powder. Tetlow v. Tappan, 85 F. 
774. (57) “The American Girl’ as 
applied to women’s shoes. Hamilton- 
Brown Shoe Co. v. Wolf Bros. & Co., 
36 S.Ct. 269, 240 U.S. 251, 60 L.md. 
629 [aff 206 F. 611, 124 C.C.A. 409 and 
overr on this point 165 F. 413, 91 C. 
C.A. 363 (cert den 29 S.Ct. 696, 214 U. 
S.2b 14) 580 Ena, LOGS) Iie (See aaa 
Tag” or ‘Wood Tag,’ applied to to- 
bacco. Lorillard v. Pride, 28 F. 434. 
(59) “Vienna,” as applied to bread. 
Fleischmann v. Schuckmann, 62 How. 
Pro (NOY) 925) - C609)" “Vareint iaeaies 
applied to a tobacco. American To- 
bacco Co. v. Polacsek, 170 F. 117. 
(61) ‘White House,” applied to cof- 
fee. . Dwinell-Wright Co. vy. Co-op- 
erative Supply Co., 155 F. 909. (62) 
Name “The White Spot,” and the 
design of a white spot on a ‘black 
background. Hall v. Holstrom, 289 
P. 668, 106 Cal.App. 563. (63) ‘‘Wor- 
mix” applied to a livestock remedy. 
Feil v. American Serum Co., 16 F. 
(2d) 88 [rev 6 F.(2d) 643]. (64) 
“Yankee,” as applied to cigarettes. 
Wightman & Hough Co, v. Nivois, 
264 F. 98. (65) “Yankee,” as applied 
to shaving soap. Williams v. Adams, 
29 F.Cas.No. 17,711, 8 Biss. 452: Wil- 
liams v. Spence, 25 How.Pr.N.Y. 366. 

[b] Trade-name for an associa- 
tion.—As applied to an association, 
words or phrases are deemed “arbi- 
trary” or “fanciful” when they do not 
by their usual and ordinary meaning 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 
:] 


wey et Aa 


i, 
if 
: 


Ce NE ee he Ee AE ON UN ere 


' 


ae Ee eee ee 


wae 


= oe 


‘§§ 45-47] 


Sa oe Peery ene? 
mm) 2 , ee i ; 


meaning at all, one that is obviously meaningless 
when used as a trade-mark for the particular article 


to which it is applied.27 


[§ 46] b. Suggestive Terms. Names or marks 
which merely to some extent suggest the character, 
quality, or ingredients of an article, or some sup- 
posed advantage to be derived from using it, or 
some effect. to be produced by its use, or the locality 


denote the purposes of the associa- 
tion, but come to indicate their pur- 
pose by application and association. 
Creswill v. Grand Lodge K. P. of 
Georgia, 67 S.E. 188, 133 Ga. 837, 134 
Am.S.R. 231, 18 Ann.Cas. 453 [rev on 
other Srounds, 32° S.cti, 822.2259 U.S. 
246, 56 L.Ed. 1074]. 


27. In re Trade Mark Bovril, 
[1896] 2 Ch. 600; In re Van Duzer, 
34 Ch.D. 6238, 642, 644. 


[a] ‘Words held valid trade-marks 
under English statute.—(1) ‘“Alpine,” 


applied to cotton embroidery. In re 
Trade Mark Alpine, 29 Ch.D. 877. 
(2) “Anchor,” as applied to wire. Ed- 


elston v. Edelston, 1 DeG.J.&S. 185, 
66 Eng.Ch. 142, 46 Reprint 72. (3) 
“Bovril.” In re Trade Mark Bovril, 
[1896] 2 Ch. 600, 606. (4) “Eureka,” 
as applied to shirts. Ford v. Foster, 
L.R. 7 Ch. 611. (5) “Mazawattee.”’ 
In re Densham, [1895] 2 Ch. 176, 183. 
(6) “Oomoo.” Re Burgoyne, 61 L.T. 
Rep.N.S. 39, 40. (7) “Tabloid,” as 
applied to medicines. Wellcome vy. 
Thompson, [1904]. 1. Ch.) 736... (8) 
ehurin,” Sefton,” ~ “Leopeld” or 
“Liverpool,” as applied to cloth. 
Hirst v. Denham, L.R. 14 Eq. 542. 


[b] WYerms held invalid as trade- 
marks.—(i) ‘‘Apollinaris.” In re 
Apollinaris Co., [1891] 2 Ch. 186. (2) 
“Bokol.” Davis v. Stribolt, 59 L.T. 
Rep.N.S. 854. (3) ‘Hlectric.” In re 
Van Duzer. 34 Ch.D. 623. ¢€4) ‘Emo- 
lio.” Re Grossmith, 60 L.'T.Rep.N.S. 
612. (5) ‘Emolliolorum.” In re 
Talbot, 63 L.J.Ch. 264. (6) ‘“Fried- 
richshall.” In re Apollinaris Co., 
[1891] 2 Ch. 186. In re 
Arbenz, 35 Ch.D. 
Grenade Fire Extinguisher.” In re 
Harden Star Hand Grenade Fire Ex- 
tinguisher Co., 55 L.J.Ch. 596. (9) 
“Herbalin.” ‘Humphries v. Taylor 
Drug Co.,-59 L.T.Rep.N.S. 820. (10) 
‘Hunyadi Janos.” In re Apollinaris 
Cok LLS9 tT 2) Ch. x1 8627 (C11). John 
Bull.” .In re Paine, 61 L.3.Ch. 365. 
(12) “Jubilee.” Towgood v. Pirie, 56 
L.T.Rep.N.S. 394. (13) ‘“Kokoko.” 
Re Jackson Co., 60 L.T.Rep.N.S. 93. 
(14) “Melrose.’”” In re Van Duzer, 34 


Ch:D.~ 623. (15) ‘“Monobrut.” Re 
Vignier, 61 L.T.Rep.N.S. 495. (16) 
“National Sperm.” In re Price’s Pat- 
ent Candle Co., 27 Ch.D. 681. (17) 
“Red, White and Blue.” In re Han- 


Son? (8 7-Ch, D: "112: 
Waterman v. Ayres, 39 Ch.D. 29. 
(19) ‘“Self-Washer.” Lever v. Good- 
win, 36 Ch.D. 1. (20) ‘“Shakspere.” 
In re Banks, 11 T.L.R. 596. (21) 
“Strathmore.” In re Van Duzer, 34 


(18) “Reversi.” 


Ch.D. 623. (22) ‘‘Washerine.” Bur- 
land v. Broxburn Oil Co., 42 Ch.D. 
274, 


English statutory regulation see 
infra § 210. 


28. U.S.—Menendez v. Holt, 9 S. 
Ct. 148)128 US. 514, 32 L.Ed. 526; 
Le Blume Import Co. v. Coty, 293 F. 
344 [aff 292 F. 264]; Globe-Wernicke 
Co. v. Brown, 121 F. 185; Pennsyl- 
vania Salt Mfg. Co. v. Myers, 79 F. 
87 [dism 82 F. 1008, 27 C.C.A. 683]; 
Royal Baking Powder Co. v. -R 
mond, 70 F. 376 [dism 76 F. 465, 22 
CiCJA, 276; and aff 85 F., 231, 29_C. 
C.A. 245]; American Grocery Co. v. 
Sloan, 68 F. 539; American Fibre 
Chamois Co. v. De Lee, 67 F. 329; 
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trade-marks.28 
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of its origin, have been ordinarily upheld as valid 
The validity of a trade-mark ends 


where suggestion ends and description begins.?® 


Frost v. Rindskopf, 42 F. 408; Hiram 
Holt Co. v. Wadsworth, 41 F. 34; 
Stoughton v. Woodard, 39 F. 902; 
Ex p. Heyman, 18 Off.Gaz. 922. 


Conn.—Hyegeia Distilled Water Co. 
v. Hygeia Ice Co., 40 A. 534, 70 Conn. 
tae 45 A. 957, 72 Conn. 646, 45 L.R.A. 


D.C.—General Baking Co. v. Ward 
ee Co., 55 App.D.C. 228, 4 F.(2d) 


La.—Funke v. Joseph Dreyfus & 
Co 34 “La.Ann. 80, 44%: AmIRi* 4138; 


Insurance Oil Tank Co. v. Scott, 33. 


La.Ann. 946, 951, 39 Am.R. 286. 


N.Y.—Selchow v. Baker, 93 N.Y. 59, 
45 Am.R. 169; Cohn v. Reynolds, 58 
N.Y.S. 1138, 40 App.Div. 619 [aff 57 
N.Y.S. 469, 26 Mise. 473]; Burnett v. 
Phalton, 22 N.Y.Super. 192 [aff 1 Abb. 
Dec. 267, 3 Keyes 594, 3 Transcr. App. 
L167, be Abb.Pr,N.S.--2121;- Stern’ v. 
Barrett Chemical Co., 61 N.Y.S. 221, 
29 Mise. 609 [rev 58 N-Y.S. 1129, 28 
Misc. 429]; Caswell v. Davis, 4 Abb. 
Pr.N.S. 6, 35) How.Pr. 76 [aff 58 N.Y. 
223, 17 Am.R. 233]. 


Pa.—Fulton v. R. E. Sellers & Co., 
4 Brewst. 42. 


“R.I.—Davis v. Kendall, 2 R.I. 566. 


Eng.—In re Trade Mark Bovril, 
[1896] 2 Ch. 600; In re Densham, 
[1895] 2 Ch. 176; O’Rourke v. Central 
City Soap Co., Price&S.T.M.Cas. 1043. 


fa] Illustrations of suggestive 
words or marks.—(1) Term ‘“‘A La 
Corbeille Fleurie’ or “basket of 


flowers,” used in connection with per- 
fume. Pinaud, Inc., v. Huebschman, 
20 RB. (2a)2*53l [afi 27 Ei(2d) 538]. 
(2) ‘Arch Builder” and ‘‘Heel Level- 
er,” used in connection with insoles 
for shoes. Wonder Mfg. Co. v. Block, 
249 Oe 48, 1615 CiCrzA. |: 658. (3) 
“Asepsin” applied to an antiseptic. 
Lloyd v.. Merrill Chemical Co., 11 
OhioDec. (Reprint) 236, 25 Cinc.L.Bul. 
319. (4) “Beaded,” applied to shoe 
lace tips. United Lace & Braid Mfg. 
Co. v. Barthels Mfg. Co., 221 F. 456. 
(5) “Bromidia.” Battle v. Finlay, 45 
ue 796. (6) “Bromo-Caffeine.” 
Keasbey v. Brooklyn Chemical Works, 
37 N.E. 476, 142. N.Y. 467, 40 Am.S.R. 
628. (7) “Coca-Cola,” applied to a 
drink. Coca-Cola Co. v. Nashville 
Syrup Co., 200 F. 153. (8) “Damas- 
cus,” applied to a scythe. Cohn v. 
Reynolds, 57 N.Y.S. 469, 26 Misc. 4738 
[aff 58 N.Y.S. 1138, 40 App.Div. 619]. 
(9) Words “Diving Girl’ and words 
“Red Diving Girl,’ with pictorial 
representations of girl in swimming 
suit, as applied to bathing suits. 
Jantzen Knitting Mills v. Spokane 
Knitting Mills, 44 F.(2d) 656. (10) 
“Filo-Floss’ applied to silk floss. 
Rawlinson vy. Brainard, etc., Co., 59 
N.Y.S. 880, 28 Mise. 287. (11) “Hy- 
geia,’” as applied to distilled water, 
distinguished from “hygienic.” Con- 
solidated Ice Co. v. Hygeia Distilled 
Water Co., 151 F. 10, 80 C.C.A. 506 
[aff 144 F. 139]; Hygeia Distilled 
Water Co. v. Hygeia Ice Co., 45 A. 
957, 72 Conn. 646, 49 L.R.A. 147. (12) 
‘F7YGLO,” used in connection with 
manicure preparations. Graf Bros. v. 
Marks, 41 F.(2d) 167. (13) “Hole- 
proof,’ applied to hosiery. Holeproof 
Hosiery Co. v. Wallach Bros., 190 F. 


[§ 47] 5. Legality and Morality. Only words or 
marks used in a legitimate and lawful business may 
become valid trade-marks; and the words, marks, 
or symbols adopted as a trade-mark must not be 
themselves illegal, immoral, or against public policy.*! 


606 [mod 192 F. 534, 112 C.C.A. 655]; 
Holeproof Hosiery Co. v. Wallach 
Bros., 172 F. 859, 97 C.C.A. 263 [mod 
167 EF. 373]. (14) “Lava,” applied to 
soap. William Waltke & Co. v. Geo. 
H. Schafer & Co., 49 App.D.C. 254, 263 
F. 650. (15) “Orange Crush,” ap- 
plied to a drink. Orange Crush Co. v. 
California Crushed Fruit Co., 54 App. 
D.C. 313) 297 EY. 892. 6) 2 Pepto= 
Mangan,” applied to a medicine. M. 
J. Breitenbach Co. v. Spangenberg, 
131 F.. 160. (17) © Picture of a boy- 
suffering from cramps as applied to 
a remedy for cramps. L. H. Harris 
Drug Co. v. Stucky, 46 F. 624. (18) 
“Quinseptikons” applied to vaginal 
Suppositories. Parmele Pharmacal 
Co. v. Weiner, 5 F.(2d) 750 [aff 5 F. 
(2d) 751). (19) Red cross mark ap- 
plied to toothbrushes. Loonen v. 
Deitsch, 189 F. 487. (20) ‘Teller,’ 
as a designation for a portable sayv- 
ings bank. W. F. Burns Co. v. Au- 
tomatic Recording Safe Co., 241 F. 
472, 154 C.C.A. 304 [rev 224 F. 506, 
224 E512) and 224 BE. 5231. “(21) 
“Unit,” as applied to roller brackets 
for belt conveyers. Application of 


Stephens-Adamson Mfg. Co., 49 App. 
PCr a Sieoaven De oooe 
[b] “Electro-Silicon.”—(1) The 


combination “Electro-Silicon,’ as ap- 
nlied to a polishing powder, has been 
held to be valid. Electro-Silicon Co. 
v. Hazard, 29 Hun (N.Y.) 369; Hlec- 
tro-Silicon Co. v. Trask, 59 How.Pr. 
(N.Y.) 189. (2) But the same court 
has also termed it as descriptive. 
Electro-Silicon Co. v. Levy, 59 How. 
Pr; GNwY:) 469: 


[ec] Aptitude alone no objection.— 
It is not necessary to the validity of 
a trade-mark or trade-name that it 
shall be utterly devoid of aptitude, 
but it is enough that it leaves open 
to every one all words that are really 
descriptive of quality or character. 
Hygeia Distilled Water Co. v. Con- 
solidated Ice Co., 144 F. 139 [aff 151 
F. 10, 80 C.C.A. 506]. 


29. Franklin Knitting Mills v. 
Fashionit Sweater Mills, 297 F. 247 
{aff 4 F.(2d) 1018]. 


30. Portsmouth Brewing (Go. v. 
Portsmouth Brewing, ete., Co., 30 A. 
346, 67 N.H. 433. 


81. Cohn v. People, 37 N.E. 60, 149 
Ill. 486, 41 Am.S.R. 304, 23 L.R.A. 821; 
State v. Tetu, 107 N.W. 953, 108 N.W. 
470, 98 Minn. 351; Cigar Makers’ Pro- 
tective Union No. 4 v. Lindner, 3 
OhioS.&C.P. 244, 2 OhioN.P. 114; Mc- 
Vey v. Brendel, 22 A. 912, 144 Pa. 
235; 2% Am.S.R.1 625,13 3ia) RAL 8 07. 


[a] Union tabel which states that 
“the cigars contained in this box have 
been made by a first-class workman, 
a member of the Cigarmakers’ In- 
ternational Union of America, an or- 
ganization opposed to inferior, rat- 
shop, coolie, prison, or filthy tenement 
house workmanship,” is not illegal, 
as being immoral, or against public 
policy. Cohn v. People, 37 N.E. 60, 
149 Il]. 486, 41 Am.S.R. 304, 23 LRA. 
821; State v. Hagen, 33 N.E. 223, 6 
Ind.App. 167; Cigar Makers’ Protec- 
tive Union No. 4 vy. Lindner, 3 Ohio 
S.&C.P. 244, 2 OhioN.P. 114. Contra 
McVey v. Brendel, 22 A. 912, 144 Pa. 
235, 27 Am.S.R. 625, 13 L.R.A. 377. 
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[§ 48] 6. Truth and Good Faith.*? 
phrase, or mark which involves any material un- 
truth, misrepresentation, or bad faith can constitute 
a valid trade-mark,?? and registration will be re- 
A mark is not entitled to registration even 
though by itself it is not deceptive, if the statements 
on the labels on which it is used are false or mis- 
leading,®®> or applicant is guilty of material false 
representations in the application,?® or if registra- 
tion would secure the benefit of previous fraud.** 
Whether a claimed trade-mark is deceptive must be 
decided as of the time of its adoption.®® 


[§ 49] B. Particular Classes of Marks and Names 
Valid trade-marks may consist of 


fused.** 


—l. Numerais. 


Union labels as trade-marks see 
infra § 64. 

32. Fraud and misrepresentation 
as bar to relief for: 


Trade-mark infringement see infra §§ 
94-99. 


Unfair competition see infra § 113. 


33. In re Wright, 33 App.D.C. 510; 
Schuster Co. v. Muller, 28 App.D.C. 
409. 


[a] Words held not deceptive. 
(1) “Coca Cola,” as applied to a 
flavoring syrup for carbonated drinks, 
containing about two per cent of a 
compound made from coca leaves and 
cola nuts. Nashville Syrup Co. v. 
Coca Cola Co., 215, F. 527, 1382 C.C.A. 
39, Ann.Cas.1915B 358 [aff 200 F. 157]. 
(2) ‘Colleen,’ as applied to goods 
not manufactured in Ireland. In re 
Jones & Campbell, Lim.’s Application, 
41 Rep.Pat.Cas. 523. (3) <A brand 
name written in Spanish and applied 
to cigars made in Holland. In re 
Van der Leeuw’s Trade Mark, [1912] 
1 Ch. 40. 


C4 Mey, Koldow: 2 Cigar: (Co. WV. 
George B. Sprague Cigar Co., 35 App. 


Fie 345; Levy v. Uri, 31 App.D.C. 
[a] It is duty of patent office to 


refuse registration of a mark when 
the courts, upon the same facts, 
would decline to protect the mark 
if registered. Coffin Redington Co. v. 


Turner, 46 App.D.C. 449; Levy v. 
Uri, 31 App.D.C. 441. 
[b] Mark expunged.—A mislead- 


ing mark should be expunged from 
ee register. In re Dexter, [1893] 2 
Ch. 262. 


35. Coffin Redington Co. v. Turner, 
46 App.D.C. 449. 


36. Crean & Co., Ltd. v. Dobbs, 
(Can.) [1930] 3 Dom,L.R. 22. 


[a] Trade-mark not invalidated.— 
A trade-mark consisting of a word 
registered on a statement that it 
had been continuously used as a 
trade-mark by applicant and its pred- 
ecessors in business since a date 
more than thirty-five years previous- 
ly is not invalidated by the fact that 
during a part of that time the word 
was used as a part of a more extend- 
ed trade-mark. W. A. Gaines & Co. 
v.. Turner-Looker Co., 204 F, 5538, 123 
Cre AT 79. 


37. In re Fuente, [1891] 2 Ch. 166. 


38 Nashville Syrup Co. v. Coca 
Cola .Co., 215 F. 527, 182 C.C.A. 39, 
Ann.Cas.1915B 358 [aff 200 F. 157]. 


39. U.S.—Dennison Mfg. Co. vy. 
Scharl, Tag; etc, Co, 1385 HF. 5625, 68 
C.C.A. 263 [certiorari den 26 S.Ct. 762, 
201 U.S. 648, 50 L.Ed. 904]; Shaw 


i 


TRADE-MARKS, TRADE-NAMES,. 


No word, 


may do so.*? 


Stocking Co. v. Mack, 12 F. 707, 21 


Blatchf. 1; Kinney v. Allen, 14 F. 

CasiNo;7,826,.4 Hughes 06): = bx sp. 

Dawes, 1 Off.Gaz. 27. 
Conn.—Boardman Vv. Meriden 


Britannia Co., 35 Conn. 402, 95 Am. 
D. 270. 


Mass.—Lawrence Mfg. Co. v. 
Lowell Hosiery Mills, 129 Mass. 325, 
387 Am.R. 362. 


N.Y.—Gillott v. Esterbrook, 48 N. 
Y. 374, 8 Am.R. 553; India Rubber 
Co. v. Rubber Comb, etc., Co., 45 N. 
Y.Super. 258; Collins v. Reynolds 
Card Mfg. Co., 7 Abb.N.Cas. 17. 


R.I.—American Solid Leather But- 
ton Co. v. Anthony, 5 A. 626, 15 R.L. 
838, 2 Am.S.R. 898. 


[a] Numbers already known to 
trade and in use by others cannot be 
so appropriated. American Solid 
Leather Button Co. v. Anthony, 5 A. 
626, 15 R.I. 338, 2 Am.S.R. 898. 


[b] Street number, selected arbi- 
trarily on a street on which the build- 
ings were not numbered, was held to 
be a valid trade-name and was pro- 
tected the same as a_ trade-mark. 
Glen, ete., Mfg. Co. v. Hall, 61 N.Y. 
226, 19 Am.R. 278. 


40. Goldsmith Silver Co. v. Sav- 
age, 211. KE. 751 [aff 229°. 623, 144 
CGiC.AS sot. Kinney ive Adlen, 114 08: 
Cas.No. 7,826, 1 Hughes 106; Law- 
rence Mfg. Co. v. Lowell Hosiery 
Mills,» 129 Mass. 325, 37 Am.R. 362; 
Gillott v. HEsterbrook, 47 Barb. 455 
[aff 48 N.Y. 374, 8 Am.R. 553]; Ran- 
some v. Bentall, 3 L.J.Ch. 161. 


[a] Distinctive printing of de- 
seriptive numeral.—A trade-mark in 
the symbol ‘“%,” as ordinarily print- 
ed, cannot be acquired for cigarettes 
made of two kinds of tobacco, half 
and half; but, when printed in a spe- 
cial and unusual manner, it may be 
registered as a trade-mark, and be 
protected so far as to enjoin an imita- 
tor from using it printed in the like 
manner. Kinney v. Allen, 14 F.Cas. 
No. 7,826, 1 Hughes 106. 


Combinations see infra § 62. 


41. U.S.—Lawrence Mfg. Co. v. 
Tennessee Mfg. Co., 11 S.Ct. 396, 188 
U.S. 537, 34 L.Hd. 997 [aff 31 F. 776]; 
Burton y. Stratton, 12 F. 696. 


N.J.—Corbett Bros. Co, v. 
hardt-Meding Co., 76 A. 
J.Eq. 7. 


N.Y.—Gillott v. Esterbrook, 47 
Barb. 455 [aff 48 N.Y. 374, 8 Am.R. 
5538]; India Rubber Co. v. Rubber 
Comb, etc., Co., 45 N.Y.Super. 258. 


R.I.—American Solid Leather But- 
ton Co. v. Anthony, 5 A. 626, 15 R.I. 
838, 2 Am.S.R. 898. 


Rein- 
243, 77 N. 


numerals arbitrarily used to indicate origin or own-: 
ership,?® especially when used in combination with 
letters or other devices, or when printed in a spe- 
cial or distinctive form or color,*® even though they 
have acquired a secondary meaning indicative of 
grade or quality;4 but numbers used primarily to 
indicate grade, class, or quality are descriptive and 
cannot be made the subject of a trade-mark.*? It 
is an ordinary and legitimate use to indicate grade, 
class, or quality by numerals, and all the world 
Of course even numerals may not be 
used as a means of promoting unfair competition.** 


[§ 50] 2. Letters and Initials. Letters are valid 
trade-marks where arbitrarily used to indicate origin 


Eng.—Ransome vy. Graham, 51 L.J. 
Ch. 897, 47 L.T.Rep.N.S. 218. 


42. U.S.—Amoskeag Mfg. Co. v. 
Trainer,” LOL OS. 61,) 25) 1a Wd 993); 
William H. Keller, Ine., v. Chicago 
Pneumatic Tool Co., 298 F. 52 [cert 
den 44 S.Ct. 687, 265 U.S. 593, 68 L. 
Ed. 1196]; Wolf v. Hamilton-Brown 
Shoe Co.,°165 F. 413; 91.C.C.A) 363 
[cert den 29 S.Ct. 696, 214 U.S. 514, 53 
L.Ed. 1068]; Dennison Mfg. Co. v. 
Scharf-Tag, ete:, Co., 135 FE. 625, 68 
C.C.A. 263 [cert den 26 S.Ct. 762, 201 
U.S. 648, 50 L.Ed. 904]; Vacuum Oil 
Co. v. Climax Refining Co., 120 F. 254, 
56 C.C.A. 90 [cert den 24 S.Ct. 846, 
191 U.S. 574, 48 L.Ed. 308]; Smith, 
etc.,. Mfg: 'Co.- vv." Smith; 89 “hin 486; 
Deering Harvester Co. v. Whitman, 
etc.. Mfg. Co., 86 F. 764 [aff 91 F. 376, 
33 C.C.A. 558]; Humphreys Homeo- 
pathic Medicine Co. v. Hilton, 60 F. 
756; Coats v. Merrick Thread Co., 
obs H..324, 1) RA. 616° Lafe 13S: 
966, 149 U.S. 562, 37 L.Ed. 847]; Shaw 
Stocking Co. v. Mack, 12 F. 707, 21 
Blatchf. 1; Kinney v. Allen, 14 F.Cas. 
No. 7,826,1 Hughes 106. 


D.C.—Dennison Mfg. Co. v. Denney 
Tae Co 248 App. DO. 27k ; 


Tll.—Candee v. Deere, 54 Ill. 439, 5 
Agi k2ba 


Ky.—Avery v. Meikle, 81 Ky. 73, 4 
Ky.L. 759. 


N.J.—Corbett Bros. Co. v. Rein- 
hardt-Meding Co., 76 A. 2438, 77 N.J. 
Eq. 7. 

N.Y.—Amoskeag Mfg. Co. v. Spear, 
4 N.Y.Super. 599, 7 N.Y.Leg.Obs. 301. 


Eng.—Carver v. Bowker, British 
and Foreign Journal of Commerce and 
Trade Marks p 252, Cox Man. Trade 
Mark Cas. p 581. 


Thus, trade-marks, “50,” ‘60,” 
“80,” “90,” were not valid, where it 
appeared that such figures were used 
and understood by the trade to indi- 
cate certain sizes of tools. William 
H. Keller, Inc. v. Chicago Pneumatic 
Tool Co., 298 F. 52 [cert den 44 S.Ct. 
637, 265 U.S. 593, 68 L.Ed. 1196]. 


{b] “Numerals,” when used as 
short method of identifying the sev- 
eral members of a class, and dis- 
tinguishing one of them from anoth- 
er, are, in substance and effect, de- 
scriptive terms; the number conveys 
to the reader details which otherwise 
would have to be amplified in words, 
and their use will not be protected as 
a trade-mark. Humphreys’ Homeo- 
ue ipa ee Se Co. v. Hilton, 60 F. 


43. Shaw Stocking Co. v. Mack, 12 
F.-707, 21 Blatchf. 1; Candee v. De. 
54 Ill. 439, 5 Am.R. 125. \ oe 


44. See infra § 131. 


For later cases, developments and changes in the law see Annotations, same title and section number 
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or ownership,*® but not when used only to indicate 
grade or quality,*® as that is a common and legiti- 
mate use of letters open to everyone.*? Letters which 
are an abbreviation or synonym for the name of 
the article to which they are applied cannot be ex- 
clusively appropriated,** unless they are sufficiently 
It has been held that a trade-mark 
may consist of initials of a proper name®® or of a 
monogram,** but there is also authority holding 
that such initials may not be exclusively appropriat- 
Letters in combination with figures or other 
devices, or printed in a distinctive manner, are a 


distinctive.*® 


ed.°? 


common form of valid trade-mark.®? 


45. Hecker-H-O Co. v. Holland 
Food Corporation, 31 F.(2d) 794 [aff 
36 EF.(2d) 767]; Noel v. Ellis, 89 F. 
9183 Giron, vi Gartner, 47 iB. 467; 
Frank v. Sleeper, 23 N.E. 2138, 150 
Mass. 583; Kinahan y. Bolton, 15 Ir. 
Ch. 75; Ransome v. Graham, 51 L.J. 
Ch. 897, 47 L.T.Rep.N.S. 218; Mottley 
v. Downmann, 3 Myl.&C. 1, 14 Eng. 
Ch. 1, 40 Reprint 824; Millington v. 
Fox, 3 Myl.&C. 338, 14 Eng.Ch. 338, 
40 Reprint 956; Provident Chemical 
Works v. Canada Chemical Mfg. Co., 
4 Ont.L. 545 [rev 2 Ont.L. 182]; Smith 
v. Fair, 14 Ont. 729. But see In re 
Garrett’s Trade Mark, [1916] 1 Ch. 
436 (holding that the registrar in the 
exercise of his discretion could re- 
fuse to register “Ogee” on the ground 
that it represented the letters “O. G.” 
spelt out and was not therefore dis- 
tinctive under Trade Marks Act 
(1905) -§ 9). 


{a] Letters indicating both own- 
ership and quality.—Where a manu- 
facturer places on his goods a series 
of combinations of letters as trade- 
marks, each of which serves to indi- 
cate to purchasers, first that the 
goods are manufactured by the per- 
son using the mark, and second, the 
quality of the goods as compared 
with the goods respectively bearing 
the other marks in the series, the 
marks, being exclusively used by the 
manufacturer, are valid trade-marks, 
notwithstanding they are indicative 
of the quality of the goods to which 
they are applied. Ransome _ v. 
Graham, .o1) i: J-Cha897, 47. i.T. Rep: 
N.S. 218. 


[b] Arabic and Turkish letters 
may constitute valid trade-marks. In 
re Rotherham, 14 Ch.D. 585. 


46. Lawrence Mfg. Co. v. Tennes- 
see Mfg. Co., 11 S.Ct. 396, 138 U.S. 
537, 34 L-Ed. 997 [aff 31 F. 776]; Amos- 
keag Mfg. Co. v. Trainer, 101 U.S. 51, 
25 J..Ed. 993; Autoline Oil Co. v. In- 
dian Refining Co., 3 F.(2d) 457; Ste- 
vens Linen Works v. Don, 127 F. 950, 
62°C.C.A...582.-faff 121 BF. 171]; Vac- 
uum Oil Co. v. Climax Refining Co., 
120 F. 254, 56 C.C.A. 90 [cert den 24 
S.Ct. 846, 191 U.S. 574, 48 L.Ed. 308]; 
Deering Harvester Co. v. Whitman, 
etc., Mfg. Co., 86 F. 764 [aff 91 F. 376, 
83 C.C.A. 558]; Candee v. Deere, 54 
Tll. 439, 5 Am.R. 125; Amoskeag Mfg. 
Co. v. Spear, 4 N.Y.Super. 599, 7 N.Y. 
Leg.Obs. 301. 


47. Amoskeag Mfg. Co. v. Trainer, 
101 U.S. 51, 25 L.Ed. 993; Vacuum Oil 
Co. v. Climax Refining Co., 120 F. 254, 
56 C.C.A. 90 [cert den 24 S.Ct. 846, 191 
U.S. 574, 48 L.Ed. 308]; Shaw Stock- 
ing Co. v. Mack, 12 F. 707, 21 Blatchf. 


[a] Like adjectives of language, 
letters and figures are open to any 
one to use for the purpose of indicat- 
ing quality, class, or grade. Amos- 
keag Mfg. Co. vy. Trainer, 101 U.S. 51, 
25 L.Ed. 993. 


Use of words in common use see su- 


AND UNFAIR COMPETITION 


pra § 42. 


48. Automatic Electric v. North 
Electric Mfg. Co., 28 F.(2d) 979; Hor- 
lick’s Malted Milk Co. v. Borden Co., 
54 App.D.C. 91, 295 F. 232. 


49. Provident Chemical Works v. 
Canada Chemical Mfg. Co., 4 Ont.L. 
545 [rev 2 Ont.L. 182]. 


[a] Illustration.—Where plaintiffs 
had appropriated the letters “C. A. P.” 
for their manufacture “cream acid 
phosphate,” and the letters had be- 
come so associated with plaintiffs’ 
product as to distinguish it from acid 
phosphate of other manufacture, it 
was held to be a valid trade-mark. 
Provident Chemical Works v. Canada 
Chemical Mfg. Co., 4 Ont.L. 545 [rev 
2 Ont.L. 182]. 


50. Frank v. Sleeper, 23 N.E. 213, 
150 Mass. 583. 


[a] In England the initials must 
be ‘distinctive’ within the meaning 
of the Trade Marks Act. Trade Marks 
Registrar v. Du Cros, [1913] A.C. 624. 


51. Godillot v. American Grocery 
Co., 71 F. 878; Smith v. Fair, 14 Ont. 
729. r 


52. Standard Table Oil Cloth Co. 
v. Trenton Oil Cloth, ete., Co., 63 A. 
846, 71 N.J.Eq. 555. 


Corporate name as trade-mark see 
infra § 55. 


Personal name as trade-mark see 
infra § 54. 


53. Van Hoboken v. Mohns, 112 F. 
528; Foster v. Blood Balm Co., 3 S.E. 
284, 77 Ga. 216; Cook v. Starkweather, 
13 Abb.Pr.N.S. (N.Y.) 392; Moet v. 
Pickering, 6 Ch.D. 770 [rev on other 
grounds 8 Ch.D. 372]; In re Barrows, 
5 Ch.D.. 353; .Cartier v. Carlile, .31 
Beav. 292, 54 Reprint 1151; Bury v. 
Bedford, 4 DeG.J.&S. 352, 69 Eng.Ch. 
272, 46 Reprint 954; Hall v. Barrows, 
4 DeG.J.&S. 150, 69 Eng.Ch. 116, 46 
Reprint 873. } 


[a] Letters combined with descrip- 
tive numeral.—The combination “H. 
H. 6,” the numeral being used only to 
denote the size of plow-shares, was 
held a valid trade-mark. Ransome v. 
Bentall, 3 L.J.Ch. 161. 


Combinations see infra § 62. 
54 In re Holt, [1896] 1 Ch. 711. 


55. Consolidated Ice Co. v. Hygeia 
Distilled Water Co., 151 F. 10, 80 C.C. 
A. 506 [aff 144 F. 139]; Hainque v. 
Cyclops Irons Works, 68 P. 1014, 136 
Cal. 351; Hygeia Distilled Water Co. 
v. Hygeia Ice Co., 45 A. 957, 72 Conn. 
646, 49 L.R.A. 147; Hygeia Distilled 
Water Co. v. Hygeia Ice Co., 40 A. 
534, 70 Conn. 516. 


56. See cases infra this note. 
[a] Dlustrations.—(1) “Bayard.” 
Bx) p; Pace, Off.Gaz. _(U:S.) 909. 


(2) “Bismarck,” as applied to paper 
collars. Messerole v. Tynberg, 4 Abb. 
Pr,N.S. (CN«Y.) 410, 36 EHlow.Pr. 14. 


[§ 51] 3. Fictitious, 
Names. Trade-marks may consist of names of char- 
acters in fietion®+ or mythology,®® or of celebrated 
imaginary or historical persons®® or things,®? unless 
they have been in common use upon the particular 
kind of produet,®* or, as may be the case, they have 
become generic and descriptive of quality, owing to 
the manner of use and the general understanding.®*® 
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Mythological, or Noted 


[§ 52] 4. Newly Coined or Invented Words. New- 
ly coined or invented words or names are generally 
appropriate for use as trade-marks,°° unless in facet 


(3) “Coal Oil Johnny,” as applied to 
soap. Petrolia Mfg. Co. v. Beil, etc., 
Soap Co., 97 F. 781. (4) “Dave Jones” 
and “Magnolia,” as applied to whisky. 
Kidd v. Mills, 5 -Off.Gaz. (U.S.) 337. 
(5) “Hunyadi,” as applied to mineral 
water. Saxlehner v. Hisner, etc., Co., 
21 S:Ct. 7, 179. U.S.197-45 L.Bd. 60, 93 
Off.Gaz. 940 [rev 91 F. 536, 33 C.C.A. 
291]. (6) ‘Lister,’ as part of a name 
for a preparation of antiseptic char- 
acteristics. Lambert Pharmacal Co. 
v. Kalish Pharmacy, 219 F. 323. (7) 
“Lone Jack,’ as applied to tobacco. 
Carroll v. Ertheiler, 21 Alb.L.J. (N. 
Y.) 503. (8) ‘“‘Rameses,” as applied to 
cigarettes. Stephano Bros. v. Stama- 
topoulos, 238 F. 89, 151 C.C.A. 165, L. 
RASLOVRC) 24-572 (9) “Roger Wil- 
liams,”’ as applied to cotton cloth. 
EGS v. Knight, 6 R.I. 434, 78 Am. 
i 2. 


[b] Names both historical and 
geographical. Where the name of a 
historical or celebrated person is also 
a geographical name, such name is 
not a good trade-mark. Thus the 
word “Raleigh” as applied to tobac- 
co was refused registration. Ex p. 
Oliver, 18 Off.Gaz. (U.S.) 923. 


Geographical names see infra § 53. 


57. Dwinell-Wright Co. v. Co-Op- 
erative Supply Co., 148 F. 242 [aff 
155 F: 909]; Filley v. Child; 9 F.Cas: 


No. 4,787, 4 Ban.&A. 353, 16 Blatchf. 
376, 8 Reporter 230, 16 Off.Gaz. 261; 
Barnett v. Leuchars, 13 L.T.Rep.N.S. 
495. 


58 Col. 
Picture Co. 
Co., 284 F. 873. 


59. Thomson v. Winchester, 19 
Pick. (Mass.) 214, 31 Am.D. 135; Med- 
lar, etc., Shoe Co. v. Delsarte Mfg. Co., 
46 A. 1089, 68 N.J.Bq. 706 [aff 61 A. 
410, 68 N.J.Eq. 706]. 


60. Keasbey v. Brooklyn Chemical 
Works, 37 N.H. 476, 142 N.Y. 467, 40 
Am.S.R. 623; Electro-Silicon Co. v. 
Hazard, 29 Hun (N.Y.) 369; Caswell 
v. Davis, 4 Abb.Pr.N.S. 6, 35 How.Pr. 
(8" [atihso8) IN, 22347 00 eam. ee SoMs 
Electro-Silicon Co. v. Levy, 59 How. 
Pr. ‘(N.Y.) 469; Electro-Silicon Co. v. 
Trask, 59 How.Pr. (N.Y.) 189; Enoch 
Morgan’s Sons’ Co. v. Sehwachhofer, 
55 How.Pr. (N.Y.) 37, 5 Abb.N.Cas. 
265; Avenarius v. Kornely, 121 N.W. 
336, 139 Wis. 247; In re Densham, 
[1895] 2-Ch. 176;. In re Salt, [1894] 
3 Ch. 166; Centaur Co. v. American 
Druggists Syndicate, (Que. ) 68 
Dom.L.R. 84 


[a] MDlustrations.—(1) “Abrico- 
tine,’ applied to a cordial. Garnier 
v. Rossman, 195 F. 175 [mod 211 F. 
401; 128°C. CAL 7375 (2). “Celluloid?” 
Celluloid Mfg. Co. v. Read, 47 F. 712; 
Celluloid Mfg. Co. v. Cellonite Mfg. 
Co., 32 F. 94. (3) ‘‘Cocoaine,”’ applied 
to hair oil.. Selchow v. Baker, 93 N.Y. 
59, 45 Am.R. 169; Burnett v. Phalon, 
3 Keyes (N.Y.) 594, 1 Abb.Ct.App. 
Dec. 267, 5 Abb. Pr.N.S. 212, 3 Transer. 
A. 167. (4) “Cuticura,’ applied to 
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descriptive, or intended as such.°t Mere misspelling 
or compounds of existing deseriptive words, or words 
formed by the mere addition of common adjectival 
prefixes or suffixes, are not invented words within 


the meaning of the rule.®” 


toilet soap. Potter Drug, etc., Corp. 
v. Pasfield Soap Co., 106 F. 914, 46 
C.C.A. 40. (5) “Ginola,” as a name 
for gin. Paducah Distilleries Co. v. 
Crescent Mfg. Co., 6 La.A. (Orleans) 
151. (6) “‘Lactobacilline.” In re So- 
ciété le Ferment’s Application, 81 L. 
J.Ch, 724. (7) “Momaja,”’ applied to 
a blend of coffees. American Grocery 
Co. v. Sloan, 68 F. 539. (8) “No-To- 
Bac,’ applied to a medicine for the 
cure of the tobacco habit. Sterling 
Remedy Co. v. Eureka Chemical, etc., 
Cor, (SOm Eas 105s 25) CC. CAs 13 TA. C9) 
“Parlograph,”’ applied to a sound re- 
cording and reproducing machine. In 
re Carl Lindstroem Aktiengesell- 
schaft’s Application, [1914] 2 Ch. 103. 
(10) “Sapolio,’’ applied to a scouring 
soap. Enoch Morgan’s Sons’ Co. v. 
Ward, 152 F. 690, 81 C.C.A. 616, 12 L. 
R.A.N.S. 729. (11) “‘Sardovy.” In re 
Brown, Wills & Nicholson’s Applica- 
tion, 41 Rep.Pat.Cas. 171. (12) ‘‘Stan- 
wal.” In re Standard Woven Fabric 
Co.’s Application, 35 Rep.Pat.Cas, 53. 
(18) “Valvoline” applied to lubricat- 
ing oils. Leonard v. White’s Golden 
Lubricator Co., 38 F. 922. But _see In 
re Leonard, 26 Ch.D. 288 (in which it 
was held descriptive). (14) “‘Yusca,” 
applied to a gas mantel. Welsbach 
Light Co. v. Adam, 107 F. 463. 


[b] “Uneeda.”—(1) In England the 
word ‘‘Uneeda,”’ consisting as it does 
of a misspelling of three common 
words put into one, has been held not 
to be ‘an invented word.” In re 
Uneeda Trade-Mark, [1901] 1 Ch. 550 
[aff [1902] 1 Ch. 783]. (2) But in the 
United States it has been held other- 
wise. National Biscuit Co. v. Baker, 
Sosy. 135: 


[ce] ‘“Celluloid.”—The coined word 
“celluloid’’ which, after its adoption, 
came to indicate a certain product of 
manufacture, was protected as a 
trade-mark of the person who coined 
it although others might use the word 
to describe the same product of their 
own manufacture. Celluloid Mfg. Co. 
v. Cellonite Mfg. Co., 32 F. 94. 


[d] Parts of two words.—It is not 
always fatal to a qualification of a 
trade-mark for registration that it is 
composed of parts of two words. Feil 
v. American Serum Co., 16 F.(2d) 88 
{rev 6 F.(2d) 643]. 


61. Chicago Pneumatic Tool Co. v. 
Black & Decker Mfg. Co., 39 F.(2d) 
684; In re Meyerstein, 43 Ch.D. 604; 
In re Williams & Co.’s Application, 86 
L.J.Ch. 273; In re Talbot, 63 L.J.Ch. 
264; Rubberset Co. v. Boeckh Bros. 
Co., Ltd., 46 Ont.L. 11; Schweppes 
Ltd. v. E. Rowlands Pty. Ltd.,, 16 
Austr.C.L.R. 162. 


Descriptiveness as fatal to validity 
of trade-mark see supra § 43. 


62. Chicago Pneumatic Tool Co. v. 
Black & Decker Mfg. Co., 39 F.(2d) 
684; Searle, etc., Co. v. Warner, 112 
B. 674, 50 C.C.A. 321 [aff 24 S.ct. 79, 
TOI). S95, 48. Labidy 4b] 2 Thane 
Farbenfabriken, [1894] 1 Ch. 645; In 
re Talbot, 63 L.J.Ch. 264. 


{a] Suffix added to geographical 
name.—A word formed by adding a 
common adjectival suffix to the name 
of an existing place is not “fan invent- 
ed word,’ but is “a geographical 
name.” In re Salt, [1894] 3 Ch. 166. 


Words descriptive of ingredients 
see supra § 43 


TRADE-MARKS, 


graphical name 


63. U.S.—Elgin Nat. Watch Co. v. 
Illinois Watch Case Co., 21 S.Ct. 270, 
179 U.S. 665, 45 L.Ed. 365; Saxlehner 
v. Hisner, etc., Co., 21 S.Ct. 7, 179 U.S. 
19, 45 L.Ed. 60, 93 Off.Gaz. 940 [rev 
OL Hb 36533 (CoC A. 291 Castner. ve. 
Coffman, 20 S.Ct. 842, 178 U.S. 168, 
44 L.Ed. 1021 [aff 87 F. 457, 31 C.C.A. 
551; Columbia Mill Co. v. Alcorn, 14 
S.Ct. 151, 150 U.S. 460, 37 L.Ed. 1144; 
Brown Chemical Co. v. Meyer, 11 S.Ct. 
625, 189 U.S. 540, 35 L.Ed. 247; Dela- 
ware, etc., Canal Co. v. Clark, 13 Wall. 
311, 20 L.Ed. 581; Crowell Pub. Co. v. 
Italian Monthly Co., 28 F.(2d) 613; 
Manitou Springs Mineral Water Co, v. 
Schueler, 239 F. 598, 152 C.C.A. 427; 
American Wine Co. v. Kohiman, 158 
F, 830; Baglin v. Cusenier Co., 156 F. 
1016 [aff 164 F. 25, 90 C.C.A. 499 and 
rev 31 S.Ct. 669, 221 U.S. 5380, 55 L.Ed. 
863]; Havana Commercial Co. v. 
Nichols, 155 F. 302; Buzby v. Davis, 
150 F. 275, 80 C.C.A. 163, 10 Ann.Cas. 
68; Siegert v. Gandolfi, 149 F. 100, 79 
C.C.A. 142 [cert den 27 S.Ct. 790, 205 
U.S. 542, 51 L.Ed. 922, and rev 139 F. 
917]; Allen B. Wrisley Co. v. Iowa 
Soap. Co., 122 F. 796, 59 C.C.A. 54; 
Bauer v. La Société Anonyme, etce., 
120 F. 74, 56 C.C.A. 480; Draper v. 
Skerrett, 116 F. 206; Sterling Remedy 
Co. v. Spermine Medical Co., 112 F. 
1000, 1008, 50 C.C.A. 657; Shaver v. 
Heller, ete., Co., 108 F. 821, 48 C.C.A. 
48, 65 L.R.A. 878 [aff 102 F. 882]; 
Weyman v. Soderberg, 108 F. 63; Con- 
tinental Ins. Co. v. Continental Fire 
Assoc., 96 F. 846; Illinois Watch-Case 
Co. v. Elgin Nat. Watch Co., 94 F. 
667, 35 C.C.A. 237 [rev 89 F. 487, and 
aff 21 S.Ct. 270, 179 U.S. 665, 45 L.Ed. 
365]; Lamont v. Leedy, 88 F. 72; Coff- 
man v. Castner, 87 F. 457, 31 C.C.A. 
55 [aff 20 S.Ct. 842, 178 U.S. 168, 44 L. 
Ed. 1021]; Pillsbury-Washburn Flour- 
Mills Co. v. Hagle, 86 F. 608, 30 C.C.A. 
386, 41 L.R.A. 162 [cert den 19 S.Ct. 
884, 173 U.S. 708, 48 L.Ed. 1184]; Hoyt 
Vili J. ME. WLOvetti Cont Vlad sy 1h toyketeeO, 
A. 652, 31 L.R.A. 44; Genesee Salt Co. 
v. Burnap, 67 F. 534 [aff 73 F. 818, 20 
C.C.A. 27]; New York, etc., Cement 
Co. v. Coplay:Cement Co., 44 F. 277, 10 
L.R.A. 833 [reh den 45 F. 212]; Evans 
v. Von Laer, 32 F. 153; Anheuser- 
Busch Brewing Assoc. v. Piza, 24 F. 
149, 23 Blatchf. 245; Burton v. Strat- 
ton, 12 F. 696; Pepper v. Labrot, 8 
F. 29; Osgood vy. Allen, 18 F.Cas.No. 
10,608, Holmes 185, 3 Off.Gaz. 124; 
Williams v. Adams, 29 F.Cas.No. 17,- 
711, 8 Biss. 452, 7 Reporter 613; Ex p. 
Oliver, 18 Off.Gaz. 923. 


Cal.—Dunston v. Los Angeles Van 
& Storage Co., 131 P. 115, 165 Cal. 
89; Burke v. Cassin, 45 Cal. 467, 13 
Am.R. 204, 


D.C.—American Watch Import Co. 
v. Western Clock Co., 57 App.D.C. 7, 
16 F.(2d) 347; Kentucky Distilleries, 
etc., Co. v. Old Lexington Club Dis- 
tilling Co., 31 App.D.C, 223. 


Fla.—Addison v. Hook, 107 So, 623, 
91 Fla, 337. 


Ill.— Elgin Butter Co. v. Elgin 
Creamery Co., 40 N.E. 616, 155 Ill. 
127 [aff 51 Ill.App. 231]; Bolander y. 
Peterson, 26 N.E. 608, 136 Ill. 215, 11 
L.R.A. 350 [aff 35 Ill.App. 551]; Can- 
dee v. Deere, 54 Ill. 439, 5 Am.R. 125. 


Ky.—Newport Sand Bank Co. v. 
Monarch Sand Mining Co., 137 S.w, 
784, 144 Ky. 7, 34 L.R.A.N.S. 1040. 


La.—Tefas v. Gatzoulas, 135 So. 


ee ee. eh Bi ies i ; 
TRADE-NAMES, 


[§ 53] 5. Geographical and Place Names. 
graphical terms and words in common use to desig- 
nate a locality, a country, or a section of a country 
cannot be monopolized as trade-marks;** but a geo- 


Bo kt fs 


[S§ 52-53 


Geo- 


not used in a geographical sense 


693, 17 La.App. 276; Paducah Distil- 
leries Co. v. Crescent Mfg. Co., 6 La. 
A. (Orleans) 151. 


Me.—W. R. Lynn Shoe Co. v.° Au- 
burn-Lynn Shoe Co., 62 A. 499, 100 
Me. 461, 4 L.R.A.N.S. 960. 


.Mich.—Smith v. Walker, 22 N.W. 
267, 24 N.W. 830, 26 N.W. 7838, 57 
Mich. 456. : 


Minn.—Rodseth vy. Northwestern 
Marble Works, 152 N.W. 885, 129 
Minn. 472, Ann.Cas.1917A 257. 


Mo.—A,. J. Reach Co. v. Simmons 
Hardware Co., 135 S.W. 508, 155 Mo. 
App. 412; American Brewing Co. v. 
St. Louis Brewing Co., 47 Mo.App. 14. 


N.Y.—Corning Glass Works v. 
Corning Cut Glass Co., 90 N.E. 449, 
197 N.Y. 173; Gabriel v. Sicilian As- 
phalt Paving Co., 56 N.Y.S. 30, 44 
App.Div. 633 [aff 52 N.Y.S. 722, 23 
Mise. 534, and aff 57 N.E. 1110, 161 
N.Y. 644]; Siegert v. Abbott, 25 N.Y. 
S. 590, 72 Hun 243; Clinton Metallic 
Paint Co. v. New York Metallic Paint 
Co., 50 N.Y.S. 437, 23 Misc. 66; Lea v. 
Wolf, 15 Abb.Pr.N.S. 1, 46 How.Pr. 
157, 1 Thomps.&C. 626; Wolfe v. 
Goulard, 18 How.Pr. 64. 


Ohio.—Drake Medicine Co. v. Gless- 
ner, 67 N.E. 722, 68 OhioSt. 337; Cleve- 
land Opera Co. v. Cleveland Civic 
Opera Ass’n, 154 N.E. 352, 22 Ohio 
App. 400; Cleveland Transfer, etc., Co. 
y. Brailey, 23 OhioCir.Ct.N.S. 486. 


Or.—Umpqua Broccoli Exchange v. 
Um-Qua Valley Broccoli Growers, 245 
P, 324, 117 Or. 678. 


Pa.—Laughman’s Appeal, 18 A, 415, 
128 -Pa. 1, 5 “LORAS 7599:;.> Glendon: 
Iron Co. v. Uhler, 75 Pa. 467, 15 Am. 
R. 599; Tuckahoe Mineral Springs 
Co. v. Tuckahoe Lithia Water Co., 
18 Pa.Dist. 987. % 


Philippine—Compania General de 
Tabacos de Filipinas v. Alhambra Ci- 
gar, etc., Mfg. Co., 33 Philippine 485. 


R.I.—Cady v. Schultz, 32 A. 915, 19 
Hee 193,. 61, Am.S.B. 0763, 29° Teas 


S.C.—Telephone Mfg. Co. v. Sumter 
aolcencrs Mfg. Co., 41 S.E. 322, 63 
eCaLS. 


Tex.—Western Grocer Co. v. Caf- 
farelli, (Civ.App.) 108 S.W. 413 [rev 
127 S.W. 1018, 102 Tex. 104]. 


Wis.—Avenarius v. Kornely 121 N. 
W. 336, 139 Wis. 247. 


Eng.—In re Liverpool Blectric Ca- 
ble Co.’s Trade Mark, 46 Rep.Pat.Cas. 
99; In re Salt, [1894] 3 Ch. 166; In 
re Apollinaris Co., [1891] 2 Ch. 186; 
McAndrew v. Bassett, 4 DeG.J.&S. 
380, 69 Eng.Ch. 293, 46 Reprint 965. 


Ont.—Grand Hotel Co. v. Wilson, 5 
Ont.L. 141; Rose v. McLean Pub. 
Co., "27 Ont. 325. 


eRe Waits v. Harrt, 4 Vict.L. 


[a] Words held geographical: (1) 
“Birdsboro.” John T. Dyér Quarry 
Co. v. Schuylkill Stone Co., 185 F. 
557. (2) “Black Band,” applied to 
coal. Black Band Consol. Coal Co. 
v. Glenn Coal Co., 57 App.D.C. 268, 
20 F.(2d) 284. (3) “Boston Wafers.” 
C. A. Briggs Co. v. National Wafer 
Co., 102 N.E. 87, 215 Mass. 100, Ann. 
Cas.1914C 926. (4) “Columbia.” Co- 
lumbia Mill Co. vy. Alcorn, 14 S.Ct. 


For later cases. developments and changes in the law see Annotations; same title and section number, 


H 


a 


§§ 5 
to denote place of origin, but used in an arbitrary 


or fanciful way to indicate origin or ownership re- 
gardless of location, may be sustained as a valid 


trade-mark.®+ 


sustained as a trade-mark.®® 


151, 150 U.S. 460, 837 L.Ed. 1144; Mor- 
gan Envelope Co. v. Walton, 86 F. 
605, 30 C.C.A. 383 [cert den 18 S.Ct. 
949, 171 U.S. 686]. Contra Whitfield 
v. Loveless, 64 Off.Gaz. 442. (5) 
“Jersey.” Evening Journal Ass’n v. 
Jersey Pub. Co., 124 A. 767, 96 N.dJ. 
Eq. 54. (6) “Michigan,” as ‘part of a 
name of a bank. Michigan Savings 
Bank v. Dime Savings Bank, 127 N. 
W. 364, 162 Mich. 297, 139 Am.S.R. 
558. (7) “Normandy.” Fred Butter- 
field & Co. v. Abraham & Straus, 208 
N.Y.S. 740, 212 App.Div. 384 [aff 150 
N.E. 555, 241 N.Y. 560]. (8). “North- 
west.” Northwest Trading Co. v. 
North West Trading Co., (B.C.) 
[1920] 3 West.Wkly. 729 [aff 27 B.C. 
546, [1920] 1 West.Wkly. 453]. (9) 
“Nubia,” as applied to cigarettes. 
Apollo Bros. v. Perkins, 207 F. 530, 
125 C.C.A. 192 [rev 197 F. 476]. (10) 
‘Orange Grove.” H. Becker & Co. v. 
C. A. Gambrill Mfg. Co., 38 App.D.C. 


535. (11) “Orient.” In re Crescent 
Typewriter Supply Co., 30 App.D.C. 
324, (12) “Oriental.” In re Hop- 
kins, 29: -App:D.G: 118. (13) “Owl 
Creek Coal.” Esselstyn v. Holmes, 
114 P. 118, 42 Mont. 507. (14) ‘“‘Poca- 


hontas,”’ as applied to coal from the 
Pocahontas coal field of Virginia. 
Coffman v. Castner, 87 F. 457, 31 C. 
C.A. 55 [aff 20 S.Ct. 842, 178 U.S. 168, 
44 L.Hd. 1021]. (15) “Pogono Pines.” 
Pocono Pines Assembly v. Miller, 77 
A. 1094, 229 Pa. 33. (16) “Quaker 
City.” Quaker City Flour Mills Co. 
v. Quaker Oats Co., 43 App.D.C. 260. 
(17) “Santa Ana Butter.” Los Ange- 
les Creamery Co. v. J. R. Newberry 
Co., 132 P. 289, 21 Cal.App. 567. (18) 
“Scandinavia.” Scandinavia Belting 
Co. v. Asbestos & Rubber Works of 
America, 257 F.' 937, 169 C.C.A. 87 
[cert den 39 S.Ct. 494, 250 U.S. 644, 
63 L.Ed. 1186]. (19) “Utica.” Brown 
v. Farda, 194 N.Y.S. 247. (20) ‘“Uval- 
de rock asphalt.” Uvalde Rock As- 
phalt Co. v. Chapin-Colglazier Const. 
Co., (Tex.Civ.App.) 299 S.W. 710. 
(21) “Winter Garden.” Winter Gar- 
den Dist. Chamber of Commerce v. 
Winter Garden Fair, (Tex.Civ.App.) 
299 S.W. 512. 


{[b] “®abasco.”—(1) The words 
“Tabasco” and “Tabasco Pepper 
Sauce,” as applied to a sauce compos- 
ed principally of Tabasco pepper, are 
geographical and cannot be appro- 
priated as trade-marks. E. MclIlhen- 
ny’s Son v. B. F. Trappey & Sons, 51 
App.D.C. 278, 278 F. 582; MclIlhenny 
Co. v. Trappey, 51 App.D.C. 216, 277 
F. 615; MclIlhenny v. New Iberia Ex- 
tract of Tabasco Pepper Co., 34 App. 
D.C. 430; New Iberia Extract of Ta- 
basco Pepper Co. v. E. MclIlhenny’s 
Son, 61 So. 131, 182 La. 149. (2) But 
it has also been held that, where no 
geographical signification was shown, 
“Tabasco” would be protected as a 
valid trade-mark. MeclIlhenny Co. v. 
Bulliard, 265 F. 705; MclIlhenny Co, 
vy. Gaidry, 253 F. 613, 165 C.C.A. 239. 


[c] Statute is declaratory of com- 
mon law.—The provision of Trade- 
Mark Act § 5 (Act Congr. Febr. 20, 
1905 c 592 [33 St. at L. 725], prohibit- 
ing the registration of any mark 
which is “merely a _ geographical 
name or term,” is simply declaratory 
of the common law. MclIlhenny v. 
New Iberia Extract of Tabasco Pep- 
per Co., 34 App.D.C. 430. 


[d] Names of springs (1) are not 
valid trade-marks for the mineral 


f 


_A combination of geographical or 
place names with other symbols or marks may be 
Even though a geo- 


AND UNFAIR COMPETITION 


protected in its 


waters produced therefrom. Silver 
Springs Paradise Co. v. Ray, 50 F. 
(2d) 356 [cert den 52 S.Ct. 29, 284 U.S. 
649, 76 L.Ed. 551]; Virginia Hot 
Springs Co. v. Hegeman, 144 F. 1023, 
73 C.C.A. 612 [aff 138 F. 855]; In re 
Apollinaris Co., [1891] 2 Ch. 186. (2) 
But a trade-mark is valid where the 
spring derives its name from. the 
name given the mineral -water. 
Dunbar v. Glenn, 42 Wis. 118, 24 Am. 
R. 395. (3) One who owns and con- 
trols the source of a particular nat- 
ural product, such as a spring of 
mineral water, is entitled to be pro- 
tected in the name given to that prod- 
uct, provided it is one otherwise sub- 
ject to exclusive appropriation, as 
fully as in the case of any article or 
artificial product of manufacture. 
Manitou Springs Mineral Water Co. 
iG Schueler, 239 F. 598, 152 C.C.A. 


Registration of geographical name 
by long user see infra § 157. 


Use of name of spring as unfair 
competition see infra § 117. 


64. U.S.—Manitou Springs Miner- 
al Water Co. v. Schueler, 239 F. 593, 
152 C.C.A. 427; Dwinell-Wright Co. 
v. Co-operative Supply Co., 155 F. 
909; Buzby v. Davis, 150 F. 275, 80 
C.C.A. 163,10 Ann.Cas. 68; Dwinell- 
Wright Co. v. Co-operative Supply 
Co., 148 F. 242; Colgate v. Adams, 88 
F. 899; Baker vy. Baker, 77 F. 181 
[mod 80 F. 889, 26 C.C.A. 220, dism 
83 EF. 3, 27 C.C.A. 396, and cert den 
18 S.Ct. 939, 168 U.S. 712, 42 L.Ed. 
1214]; Whitfield v. Loveless, 64 Off. 
Gaz, 442. 


N.Y.—Messerole v. Tynberg, 4 Abb. 
Pr.N.S. 410, 36 How.Pr. 14; Fleisch- 
mann v. Schuckmann, 62 How.Pr. 92. 


Ohio.—Drake Medicine Co. v. Gless- 
ner, 67 N.E. 722, 68 OhioSt. 337. 


Pa.—Laughman’s Appeal, 18° A. 
Av6, 0028 Pay lb. 7. ReA.) 599% 


Eng.—In re Berna Commercial Mo- 
tors, Lim., [1915] 1.Ch. 414; In re 
Magnolia Metal Co., [1897] 2 Ch. 371; 
Wotherspoon vy. Currie, L.R. 5 H.L. 
508. 


Can.—Canada Fdy. Co. v. Bucyrus 
Co., 47 Can.S.C. 484 [dism appeal 14 
Can.Exch. 35]. : 


And see cases infra this note. 


[a] Illustrations: (1) ‘Anatolia,” 
stamped on liquorice. McAndrew v. 
Bassett, 10 Jur.N.S. 492. (2) “Bud- 
weiser,’ applied to beer and malt 
liquors. Anheuser-Busch y. Bud- 
weiser Malt Products Corporation, 
295 F. 306 [aff 287 F. 248]. (3) 
“Chartreuse,” as applied to liqueur 
made by the Carthusian monks at 
their monastery. Baglin v. Cusenier 
Co., 31 S.Ct. 669, 221 U.S. 580, 55 L. 
Eid. 863 [rev on other grounds 164 
F. 25, 90 C.C.A. 499 (mod 156 F. 
1016)]. (4) “Dublin Soap,’ made in 
the United States. In re Cornwall, 
412 Off.Gaz. 312. (5) “German Soap, 
made in the United States. In re 
Green, 8 Off.Gaz. 729. (6) “Green 
Mountain,” ‘Willoughby Lake,” ‘‘In- 
dian Pond,” as applied to scythe- 
stones. A. F. Pike Mfg. Co. v. Cleve- 
land Stone Co., 35 F. 896. (7) “La 
Carolina,” as applied to cigars. Ha- 
van2 Commercial Co. v. Nichols, 155 
F, 302. (8) “Liverpool,” for cloth 
made at Hieddersfield. Hirst v. Den- 
ham, L.R. 14 Eq.Cas. 542. (9) “Loch 
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graphical name may not be a valid trade-mark, it 
will be protected against unfair competition.*® 


[§ 54] 6. Personal Names.°7 
use a personal name as a trade-mark and he will be 


An individual may 
use against unfair competition,®® 


Katrine Distillery.” Bulloch v. Gray, 
19 Journ.Jur. 218. (10) ‘Philadel- 
phia Shoe Store,” used by plaintiff do- 
ing business in California. Katschin- 
ski v. Keller, 193 P. 587, 49 Cal.App. 
406. (11) “Rischon-le-Zion” and 
“Carmel,” as applied to wines from 
Palestine. Jewish Colonization As- 
soc. v. Solomon, 154 F. 157. (12) 
“The American Girl,” as applied to 
women’s’ shoes. Hamilton-Brown 
Shoe Co. v. Wolf Bros. & Co., 36 S. 
Ct. 269, 240 U.S. 251, 60 L.Hd. 629 [aff 
206 F. 611, 124 C.C.A. 409 and overr 
165 F. 413, 91 C.C.A. 363 (cert den 
29 S.Ct. 696, 214 U.S. 514, 53 L.Bd. 
1063) ]. (13) “Vienna Bread,” for 
bread made in New York. Fleisch- 
mann v.’Schuckmann, 62 How.Pr. (N. 
Y.) 92. (14) ‘‘Winchester.’’ Charles 
Broadway Rouss, Ine. v. Winchester 
Co., 300 F. 706 [rev 290 F. 463, and 
cert den 45 S.Ct. 92, 266 U.S. 607, 69 
L.Ed. 465]. (15) “Yankee,” as ap- 
plied to soap. Williams v. Adams, 29 
F.Cas.No. 17,711, 8 Biss. 452. | (16) 
Where the words “Philadelphia” and 
“Pennsylvania” were applied to 
cheese made in New York, they must 
be considered as words having a fan- 
ciful meaning. Phenix Cheese Co. v. 


ee 164 N.Y.S. 71, 176 App.Div. 
[b] Change of name of place.— 


Trade-mark rights could be enforced 
in the word ‘“Angostura,” a former 
name of a town, where the town had 
not been called by that name for 
fifty years. A. Bauer & Co. v. Sie- 
gert, 120 F. 81, 56 C.C.A. 487. 


65. See infra § 62. 
66. See infra § 116. 


67. Noted or celebrated names see 
supra § 51. 


68. U.S.—McLean v. Fleming, 96 
U.S. 245, 24 L.Ed. 828; Stark v. Stark 
Bros. Nurseries & Orchards Co., 257 
F. 9, 168 C.C.A. 221 [mod 248 F. 154, 
cert den 40 S.Ct. 15, 250 U.S. 657, 63 
L.Ed. 1193, and aff 41 S.Ct. 221, 255 
U.S. 50, 65 L.Ed. 496]; National Dis- 
tilling Co. v. Century Liquor & Cigar 
Co., 183 F. 206, 105 C.C:A. 638; In- 
ternational Silver Co. v. Simeon L. & 
George H. Rogers Co:;, 110 F. 955; 
Baker v. Baker, 77 F. 181 [mod 80 F. 
889, 26 C.C.A.. 220, dism.83 FE. 3, 27 
C.C.A. 396, and cert den 18 S.Ct. 939, 
168 U.S. 712, 42 L.Ed. 1214}. 


Cal.—Spieker v. Lash, 86 P. 362, 
102 Cal. 88; Burke vy. Cassin, 45 
Cal. 467, 13 Am.R.. 204. 


Conn.—William Rogers Mfg. Co. v. 
Simpson, 9 A. 395, 54 Conn. 527. 


Fla.—El1 Modelo Cigar Mfg. Co. v. 
Gato, 7 So. 28, 25 Fla. 886, 23 Am.S.R. 
537, 6 L.R.A.- 828. 


Mass.—H. A. Williams Mfg. Co. v. 
Noera, 32 N.E. 1087, 158 Mass. 110: 


poate rit eas v. Oakes, 10 Mo.App. 


N.Y.—Cooke, ete., Co. v. Miller, 62 
N.E. 582, 169 N.Y. 475; Koehler’ v. 
Sanders, 25 N.E. 235, 122 N.Y. 65, 9 
L.R.A. 576; Howe v. Howe Mach. 
Co., 50 Barb. 236; Hegeman v. Hege- 
man,.8 Daly 1; Gaines v. Leslie, 54 
N.Y.S. 421, 25 Misc. 20; S. Howes Co. 
v. Howes Grain Cleaner Co., 52 N.Y. 
S. 468, 24 Misc. 83. 


Ohio.—Drake Medicine Co. Vv. 
Glessner, 67 N.E. 722, 68 OhioSt. 337; 
French Bros.-Bauer Co. v. Townsend 
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TRADE-MARKS, TRADE-N AMES, 
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but the name itself cannot become a valid technical | if permission is given, such a right may be ac- 


trade-mark,®® because, as between persons of the 
same or similar names, each has an equal right to 
use his own name in his own business,’° and trade- 
marks being property rights are necessarily exclu- 
A personal name in combination with other 
words or devices may, however, constitute a good 
No one, by merely adopting and ap- 
propriating the personal name of another without 
his consent, can acquire as against the original owner 
the right to use the name as a trade-mark,’* but, 


sive.‘ 


trade-mark. ‘2 


Bros. Milk Co., 25 OhioN.P.N.S. 549. 


Pa.—Shaw v. Pilling, 34 A. 446, 175 
Pa. 78; Ayer v. Hall, 3 Brewst. 509; 
Ferguson v. Davol Mills, 2 Brewst. 
314; Standinger v. Standinger, 19 
Leg.Int. 85. 


Wis.—Fish Bros. Wagon Co. v. La 
Belle Wagon Works, 52 N.W. 595, 82 
Wis. 546, 38 Am.S.R. 72, 16 L.R.A. 
453. 


Eng.—Ainsworth v. Walmsley, L.R. 
1 Eq. 518; Rodgers v. Norvill, 5 C.B. 
109, 57 H.C.L. 109, 186 Reprint 816; 
Hall v. Barrows, 4 DeG.J.&S. 150, 69 
Eng.Ch. 116, 46 Reprint 873; Leather 
Cloth Co. v. American Leather Cloth 
Co., 4 DeG.J.&S. 137, 69 Eng.Ch. 106, 
46 Reprint 868 [aff 11 H.L.Cas. 523, 
11 Reprint 1435]. 


Unfair competition by means of 
personal names see infra § 118. 


69. U.S.—Howe Scale Co. v. Wy- 
ckoff, 25 S.Ct. 609, 198 U.S. 118, 49 
L.Ed. 972; Brown Chemical Co. v. 
Meyer, 11 S.Ct. 625, 139 U.S. 540, 35 
L.Ed. 247; Charles Broadway Rouss, 
Ine., v. Winchester Co., 300 F. 706 
[rev 290 F. 463, and cert den 45 S.Ct. 
92, 266 U.S. 607, 69 L.Ed. 465]; M. 
B. Fahey Tobacco Co. v. Senior, 247 
F. 809 [aff in part and rev in part 252 
F, 579, 164 C.C.A. 495]; Borden Ice 
Cream Co. v. Borden’s Condensed 
Milk Co., 201 F. 510, 121 C.C.A. 200 
{rev 194 F. 554]; Thaddeus Davids 
Co. v. Davids, 165 F. 792 [rev on oth- 
er grounds 178 F. 801, 102 C.C.A. 249]; 
Havana Commercial Co. v. Nichols, 
155 F. 302; Liebig’s Extract of Meat 
Co. v. Walker, 115 F. 822; Sterling 
Remedy Co. v. Spermine Medical Co., 
12) B11 0010; 150: -C. CA. 65722 Smith’ wv. 
Reynolds, 22 F.Cas.No. 13,098, 10 
Blatchf. 100, 3 Off.Gaz. 214; Williams 
Me same, 29 F.Cas.No. 17,711, 8 Biss. 
52. 


Cal.—Tomsky v. Clark, 238 P. 950, 
73 Cal.App. 412. 


Conn.—William Rogers Mfg. Co. v. 
Simpson, 9 A. 395, 54 Conn. 527. 


D.C.—National Cigar Stands Co. v. 
Frishmuth Bro. & Co., 54 App.D.C. 
275, 297 F. 348; Howard Co. v. Bald- 
win Co., 48 App.D.C. 437 [appeal dism 
and cert den 41 S.Ct. 405, 256 U.S. 35, 
65 L.Ed. 816]; Oliver Chilled Plow 
Works v. Wm. J. Oliver Mfg. Co., 40 
App.D.C. 125; In re Artesian Mfg. Co., 
on) FADD D.C. 13s" (Wm. (A, Rogers, 
Limited v. International Silver 
384 App.D.C. 410; Rogers v. Interna- 
tional Silver Co., 30 App.D.C. 97. 


Me.—W. R. Lynn Shoe Co. v. Au- 
burn-Lynn Shoe Co., 62 A. 499, 100 
Me. 461, 4 L.R.A.N.S. 960. 


Minn.—J. R. Watkins Medical Co. 
v. Sands, 86 N.W. 340, 83 Minn. 326. 


N.J.—International Silver Co. vy, 
Rogers, 67 A. 105, 72 N.J.Eq. 933, 129 
Am.S.R. 722. 


N.Y.—Meneely v. Meneely, 62 N.Y. 
427, 20 Am.R. 489; England vy. New 
York: Pub. Co., 8 Daly 375. 


quired.** 


N.C.—Bingham School v. Gray; =p 
S.E. 304, 122 N.C. 699, 41 L.R.A. 243. 


Ohio.—Drake Medicine Co. iV 
Glessner, 67 N.E. 722, 68 OhioSt. 337. 


Pa.—Pratt’s Appeal, 11 A. 878, 117 
Pa. 401, 2 Am.S.R. 676; Hoyt v. Hoyt, 
2 Pa.Co; 152) 


Tenn.—C. F. Simmons Medicine Co. 
v. Mansfield Drug Co., 23 S.W. 165, 
93 Tenn. 84. 


Tex.—Hdelstein v. Edelstein, 
App.) 6 S.W.(2d) 400. 


Registration under: 
Federal statutes see infra §§ 150-162. 
English statutes see infra § 210. 

70. See infra § 118. 

71. See supra § 8. 


72. U.S.—Frese v. Bachof, 9 F.Cas. 
No. 5,109, 13 Blatehf. 234; Smith v. 
Reynolds, 22 KE.Cas.No. 13,098, 10 
Blatchf. 100, 3 Off.Gaz. 214. 


Cal.—Spieker v. Lash, 36 P. 362, 102 
Calhss8? 


Mass.—Hoxie v. Chaney, 10 N.E. 
718, 143 Mass. 592, 58 Am.R. 149. 


N.Y.—Cooke v. Miller, 62 N.E. 582, 
169 Ni Y. 475; 


Ohio.—Drake Medicine Co. v. Gless- 
ner, 67 N.E. 722, 68 OhioSt. 337. 


Pa.—Hoyt v. Hoyt, 2 Pa.Co. 152; 
NLtOn= tyne he Sellers & Co., 4 
Brewst. 42. 


Eng.—Gout v. Aleploglu, 6 Beav. 69 
note, 49 Reprint 750. 


[a] Personal name, accompanied 
by mark sufficient to distinguish it 
from the same name when used by 
others, may be a lawful trade-mark. 
Smith v. Reynolds, 22 F.Cas.No. 13,- 
098, 10 Blatchf. 100, 3 Off.Gaz. 214. 


[b] Name not part of trade-mark. 
—A personal name used in connection 
with devices or Symbols may be so 
used as not to constitute an essential 
part of the trade-mark, in which case 
the device alone would constitute the 
trade-mark. Dr. A. Reed Cushion 
Shoe Co. v. Frew, 162 F. 887, 89 GC. 
C.A. 577 [rev 158 F. 552]. 


Combinations of marks and names 
see infra § 62. 


73. M. B. Fahey Tobacco Co. v. 
Senior, 247 F. 809 [aff in part and rev 
in part 252 F. 579. 164 G.C.A. 495]; 
Tinker v. M. F. Patterson Dental Sup- 
ply Co., 53 App.D.C. 37, 287 F. 1014; 
Howard Co. v. Baldwin Co., 48 App. 
D.C. 437 [appeal dism and cert den 
41 S:Ct.>. 405; 266) U.S, 35, 65 Lid. 
816]; Scheer v. American Ice Co., 66 
N.Y.S. 3, 32 Misc.: 351. 


[a] Permission by originator of 
an unpatented formula to the, public 
to use his name in connection with 
the compound made under his formu- 
la is not a dedication of his name to 
trade-mark use, even if his name 
could be so legally used. Tinker v. 
M. F. Patterson Dental Supply Co., 


(Civ. 


[§ 55] 7. Corporate Names.7> Although the name 
of a corporation may~be treated-as a trade-mark,*® 
corporate names are not technical trade-marks," 
unless they possess all the requisites;7® they are of 
the nature of trade-names*® and will be protected 
against unfair competition.®°® ; 


[§ 56] 8. Color. 
cannot be made a valid trade-mark.®? 


Words of color’! or color alone 
If a trade- 


287 F. 1014, 53 App.D.C. 37. 


74. Tanner-Brice Co. v. Sims, 
(Ga.) 161 S.E. 819; Condy v. Mitchell, 
37 L.T.Rep.N.S. 766. 


Right to use of name generally see 
Names § 


75. Corporate names in general 
see Corporations §§ 369-403. 


76. Investor Pub. Co. v. Dobinson, 
72 F. 603; Newby v. Oregon Cent. R. 
Co., 18 F.Cas.No. 10,144, Deady 609; 
Merchants’ Detective Assoc. v. Detec- 
tive Mercantile Agency, 25 I1l.App. 
250; Koehler v. Sanders, 25 N.E. 235, 
L22,-N.Y. 65,,9 D:R.As 576. 


77. Smith v. Reynolds, 22 F.Cas. 
No. 13,098, 10 Blatchf. 100, 3 Off.Gaz. 
214; Farmers’ L. & T. Co. v. Farm- 
ers’ L&T. Co., PNY. Sv544, 21 Abb: 
N.Cas. 104. 


78. See supra § 1. 


Affixation to goods necessary see 
supra § 35. 


Requisites, for registration 
trade-marks see infra § 150. 


79. See infra § 14. 


80. Imperial Mfg. Co. v. Schwartz, 
105 Ill.App. 525; India Rubber Co. v. 
Rubber Comb., etc., Co., 45 N.Y.Super. 
258; Lee v. Haley, L.R. 5 Ch. 155, 161. 
And see infra § 122. 


81. Yellow Cab Co. v. Cook’s Taxi- 
cab & Transfer Co., 171 N.W. 269, 142 
Minn. 120. 


Descriptive terms see supra § 43. 


82. U.S.—A. Leschen, etc., Rope 
Co. v. Broderick, etc., Rope Co., 26 S. 
Ct. 425, 201 U.S. 166, 50 L.Bd! 710; 
Coats v. Merrick Thread Co., 13 S.Ct. 
966, 149 U.S. 562, 37 L.Ed. 847 [aff 
36 F. 324, 1 L.R.A. 616]; In re Gen- 
eral Petroleum Corporation of Cali- 
fornia, 49 F.(2d) 966; Turner & Sey- 
mour Mfg. Co. v. A. & J. Mfg. Co., 20 
F.(2d) 298; Victor-American Fuel Co. 
Vv. Huerfano Agency Co., 15 F.(2d) 578 
Laff 23 F.(2d) 74, and cert den 49 §S. 
Ct. 8), 278 US. 598, “73 Tends 528 te 
Andrew Jergens Co. v. Bonded Prod- 
ucts Corporation, 13 F.(2d) 417 [mod 
21 F.(2d) 419]; Taylor v. Bostick, 
299 EF. 232; Smith-Kline & French 
Co. v. American Druggists Syndicate, 
273 F. 84; Newcomer vy. Scriven Co., 
168 F. 621, 94 C.C.A. 77 [cert den 29 
S.Ct. 700, 214 U.S. 518, 538 L.Ed. 1065]; 
Diamond Match Co. v. Saginaw Match 
Co., 142 F. 727, 74 C.C.A, 59 [cert den 
20 S.Ct. 776, 203° UlSt 689; (allem 
330]; A. Leschen, ete., Rope Co. v. 
Macomber, etc., Rope Co., 142 F. 289; 
Victor Talking Mach. Co. v. Arm- 
strong, 132 F. 711; Lalance, ete., Mfg. 
Co. v. National Enameling, etc., Co., 
109 F. 317; Von Mumm vy. Witteman, 
91 F. 126, 83 C.C.A. 404 [aff 85 EF: 
966]; N. K. Fairbank Co. v. -R; Ww: 
Bells Mis Cove ti eee9 be irewnn Task 
869, 23 C.C.A. 554]; Putnam Nail Co. 
v. Bennett, 43 F. 800; Mumm vy. Kirk, 
40 KE. 589; Fleischmann v. Starkey, 
25 F. 127; Sawyer v. Horn, 1 F. 24, 4 
Hughes 239; Ex p. Landreth, 31 Off. 


of 


For later cases, developments and changes in the law see Annotations, same title and section number. 


‘ ny 


§§ 56-57] 


mark is not used or imitated mere use of the color 
adopted by plaintiff cannot be enjoined.®? 
can obtain a monopoly of a color in connection with 
a particular line of trade or class of goods.8* But 
a color impressed in a particular design, such as a 
circle, square, triangle, cross, or star, or used in 
connection with other characters, may be appropriat- 


Gaz. 1441. 


Cal.—Southern California Fish Co. 
v. White Star Canning Co., 187 P. 981, 
45 Cal.App. 426. 


D.C.—In re W. T. Grant Co., 58 App. 
D:C...289, 29-O.(2d) 877; In re Ia’ Rh: 
Waterman Co., 34 App.D.C. 185, 18 
Ann.Cas. 1033; In re American Cir- 
cular Loom Co., 28 App.D.C. 446. 


Ill.—Ball v. Siegel, 4 N.E. 667, 116 
Ill. 137, 56 Am.R. 766. 


Mass.—New England Awl, ete., Co. 
v. Marlborough Awl, etc., Co., 46 N.E. 
386, 168 Mass. 154, 60 Am.S.R. 377. 


N.Y.—Fischer v. Blank, 83 N.E. 
1040, 188 N.Y. 244; Babbitt v. Brown, 
23 N.Y.S.°25,-68 Hun 515: Haber vi 
Faber, 49 Barb. 357, 3 Abb.Pr.N.S. 
115; Omega Oil Co. v. Weschler, 71 N. 
Y.-S: 983, 35 Mise: 441 [aff 74 N.Y.S. 
1140, 68 App.Div. 638]; Fleischmann 
v. Newman, 4 N.Y.S. 642, 51 Hun 641 
[aff 25 NAB. 955, 123 N.Y. 659]. 


Or.—Union Fishermen’s Co-op. 
Packing Co. v. Point Adams Packing 
CO aLine 16425) 108. Orn53 6. 


Pa.—Putnam Nail Co. v. Dulaney, 
21 A. 391, 140 Pa. 205, 23 Am.S.R. 228, 
11 L.R.A. 524; Klepser Bros. v. Furry, 
8 Pa.Dist.&Co. 487. 


R.I.—Cady v. Schultz, 32 A. 915, 19 
ar 193,61, Am.S°R.) 763, 29 —L.RvA. 


Tex.—Clifton Mfg. Co. v. Crawford- 
Austin Mfg. Co., (Civ.App.) 12 S.W. 
(2d) 1098. 


Eng.—In re Hanson, 37 Ch.D. 112. 


[a] Trade-mark implies form, 
rather than color, and it consists of 
some peculiar name, symbol, figure, 
letter, or device whereby one manu- 
facturer distinguishes his goods from 
like goods sold by other persons, and 
does not include color apart from a 
name or device. Fleischmann y. Star- 
key, 25 F. 127. 


[b] Natural color of yarn, used in 
making an elastic seam, is not a trade- 
mark. Newcomer v. Scriven Co., 168 
Po nGol 94° C.C. A. 7% Leert den. 2978: 
Ct. 700, 214 U.S. 518, 53 L.Ed. 1065]. 


83. Fischer v. Blank, 33 N.E. 1040, 
138° INDY. 244; Omega - Oil, Co. Vv. 
Weschler, 71 N.Y.S. 983, 35 Misc. 441 
[aff 74 N.Y.S. 1140, 68 App.Div. 638]. 


84. U.S.—Turner & Seymour Mfg. 
Co. v. A. & J. Mfg. Co., 20 F.(2d) 298; 
Taylor v. Bostick, 299 F. 232; Abbot 
Coin Counter Co. yv. Standard-John- 
son Co., 290 F. 418 [aff 296 F. 126]; 
Diamond Match Co. v. Saginaw Match 
Go., 142 F. 727, 74 C.C.A. 59 feert den 
97 S.Ct: 776, 203 U.S. 589, 51 L.Ed. 
330]. 

Cal.—Southern California Fish Co. 
v. White Star Canning Co., 187 P. 981, 
45 Cal.App. 426. 


D.C.—In re L. E. Waterman Co., 34 
App.D.C. 185, 18 Ann.Cas. 1033. 


Mass.—New England Awl, etc., Co. 
v. Marlborough Awl, etc., Co., 46 N.E. 
386, 168 Mass. 154, 60 Am.S.R. 377. 


Minn.—Yellow Cab Co. v. Cook’s 
Taxicab & Transfer Co., 171 N.W. 269, 
142 Minn. 120. 


Or.—Union Fishermen’s _ Co-op. 
Packing Co. v. Point Adams Packing 


fra § 75: 


AND UNFAIR COMPETITION 


No one 


afforded.®® 


Co., 217 P. 642, 108 Or. 535. 
Eng.—In re Hanson, 37 Ch.D. 112. 


[a] Thus a trade-mark for a foun- 
tain pen, consisting of a red body por- 
tion and two black ends, alone or in 
combination with a pen of a particu- 
lar size, is invalid, as not a proper 
subject for monopoly. Parker Pen 
Co. v. Finstone, 7 F.(2d) 1753. 


[b] Distinction dependent on color. 
—'"It is the plain intention of the Act 
that, where the distinction of the 
mark depends uyon colour, that will 
not do. You may register a mark, 
which is otherwise distinctive, in 
colour, and that gives you the right to 
use it in any colour you like, but you 
cannot register a mark of which the 
only distinction is the use of a colour, 
because practically, under the terms 
of the Act, that would give you a 
monopoly of all the colours of the 


rainbow.’ In re Hanson, 37 Ch.D. 
bs Den 
85. A. Leschen, ete., Rope Co. v. 


Broderick, ete., Rope Co., 26 S.Ct. 425, 
201 U.S. 166, 50 L.Ed. 710; Newcomer 
Ve Scriven Co, 168 B..621, 94 C.C.A, 
77 Leert den 29 S.Ct. 700, 214 U.S. 518, 
53 L.Ed. 1065]; Diamond Match Co. 
v. Saginaw Match Co., 142 F. 727, 74 
CICA; (59 [cert den) 27-S:Ct. 776, 208 
U.S. 589, 51 L.Ed. 330]; In re Ameri- 
oe Circular Loom Co., 28 App.D.C. 


[a] Colored strand in rope or cord. 
—(1) A colored strand in a wire rope, 
not restricted in color, is not a valid 
trade-mark. A. Leschen & Sons Rope 
Co. v. Fuller, 218 \F.) 786, 134 C.C.A. 
570. (2) The marking of sash cord 
by the use of one colored strand with 
undyed strands in the ordinary proc- 
ess of braiding the cord does not con- 
stitute a valid trade-mark. Samson 
Cordage Works v. Puritan Cordage 
Mills, 211 F. 603, 128 C.C.A. 203, L.R. 
A. 1915F 1107 [rev 197 F. 205, and aff 
194 F. 573]; Samson Cordage Works 
v. Puritan Cordage Mills, 193 F. 274. 
(3) But under the Canadian statute 
such a strand is registerable. 
Wright’s Ropes, Ltd. v. Broderick & 
Bascom Rope Co., (Can.) [1931] 4 
Dom.L.R. 368. 


[b] Three lines of color of a 
specific width woven into a canvas 
fire hose and extending throughout 
its entire length have been held to be 
registerable in England. In re Red- 
daway & Co.’s Application, [1914] 1 
Ch. 856. 


86. Luxor Cab Mfg. Corporation v. 
Leading Cab Co., 211 N.Y.S. 886, 125 
Mise. 764; La Yebana Co. v. Chua 
Seco, 14 Philippine 534. And see in- 
and infra § 129. 


{a] Changing color of rival deal- 
er’s mark.—A rival dealer may not 
appropriate another’s mark by merely 
changing its color. A. Leschen & 
Sons Rope Co. v. Broderick & Bascom 
Rope Co., 36 App.D.C. 451. 


87. U.S.—MecLean v. Fleming, 96 
U.S.. 245, 24 L.Ed. 828; William 
Faehndrich, Inc. v. Wheeler Riddle 
Cheese Co., 384 F.(2d) 438;  Victor- 
American Fuel Co. v. Huerfano 
Agency Co., 15 F.(2d) 578 [aff 23 F. 
(2d) 74, and cert den 49 S.Ct. 8, 278 
USS 2598, 173) Ld. 528]; Société 
Anonyme de La Distillerie de la 


ed as a trade-mark.85 
an element in the imitation of another’s trade-mark 
or dress of goods, and in such case relief may be 


[§ 57] 9. Size or Shape. 
of the goods, packages, or labels cannot be exclusive- 
ly appropriated as a trade-mark.87 Unless protected 
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Of course color may be 


The mere size or shape 


Liqueur Benedictine de L’Abbaye de 
Fecamp v. Puziello, 250 F. 928; A. Y. 
McDonald & Morrison Mfg. Co. v. H. 
Mueller Mfg. Co., 183 F. 972, 106 C.C. 
A. 312 [mod 164 F. 1001]; Regens- 
burg v. Juan F. Portuondo Cigar Mfg. 
Co., 142: FH. 160, 73 C.C.A. 378 [aft 136 
F. 866]; Heide v. Wallace, 135°F. 346, 
68 C.C.A. 16 [aff 129 F. 649]; Marvel 
Co. v. Pearl, 133 F. 160, 66 C.C.A, 226; 
De Long Hook, ete., Co. v. Francis 
Hook, etc., Co., 118 F. 938; Keuffel, 
etc., Co. vy. H. S. Crocker Co., 118 F. 
187; Lalance, etc., Mfg. Co. v. Nation- 
al Enameling Co., 109 F. 317; Pfeiffer 
v. Wilde, 102 F. 658; Von Mumm vy. 
Witteman, 91 F. 126, 33 C.C.A. 404 [aff 
85 EF. 966]; Sterling Remedy Co. v. 
Eureka Chemical, ete., Co., 80 F. 105, 
25 C.C.A. 314; Merriam v. Texas Sift- 
ings Pub. Co., 49 F. 944; Coats v. Mer- 
rick Thread-Co., 36 F. 324, 1 L.R.A. 
616 [aff 138 S.Ct. 966, 149 U.S. 562, 37 
L.Ed. 847]; Evans v. Von Laer, 32 F. 
153; Adams v. Heisel, 31 F. 279 [dism 
11 S.Ct. 1014, 140 U.S. 667, 35 L.Ed. 
594]; Davis v. Davis, 27 F. 490; Wil- 
cox, ete., Sewing-Mach. Co. v. Gibbens 


Frame, 17 F. 628, 21 Blatchf. 431; 
Sawyer v. Horn, 1 F. 24, 4 Hughes 
239; Fairbanks v. Jacobus, 8 F.Cas. 


No. 4,608, 3 Ban.&A. 108, 14 Blatchf. 
337; Frese v. Bachof, 9 F.Cas.No. 5,- 
109, 13 Blatchf. 234; Harrington v. 
Libby, 11 F.Cas.No. 6,107, 14 Blatchf. 
128, 12 Off.Gaz. 188; Moorman v. Hoge, 
17 F.Cas.No. 9,783, 2 Sawy. 78; Ex p. 
Landreth, 31 Off.Gaz. 1441; In re Gor- 
don, 12 Off.Gaz. 517; In re Kane, 9 Off. 
Gaz. 105. 


Cal.—Sun-Maid Raisin Growers of 
California v. Mosesian, 258 P. 630, 84 
Cal.App. 485. But see Spieker vy. 
Lasch, 36 P. 362, 102 Cal. 38 (holding . 
that every device in the form and con- 
tents of a label or wrapper affixed to 
denote that goods are manufactured, 
produced, compounded, or sold by a 
particular person, other than a name, 
word, or expression denoting that the 
goods are of some particular class or 
description, is a proper subject of a 
trade-mark). 


Ga.—Ellis y. J. H. Zeilin & Co., 42 
Ga. 91. 


Ill.— Ball y. Siegel, 4 N.E. 667, 116 
Ill, 137, 56 Am.R. 766; Candee v. 
Deere, 54 Ill. 439, 5 Am.R. 125. 


- N.Y.—Brown v. Doscher, 42 N.E. 
268, 147 N.Y. 647; Fischer v. Blank, 
33 N.E. 1040, 188 N.Y. 244; Enoch 
Morgan’s Sons Co. v. Troxell, 89 N.Y. 
292, 42 Am.R. 294, 11 Abb.N.Cas. 86 
[rev 23 Hun 6382, and aff 57 How.Pr. 
121]; Babbitt v. Brown, 68 Hun 515, 
23 N.Y.S. 25; Clinton Metalic Paint 
Co. v. New York Metalic Paint Co., 50 
N.Y.S. 487, 23 Misc. 66. 


Pa.—Brown v. Seidel, 25 A. 1064, 
153. Pa..60; Hoyt ve. Hoyt, 22 Ac. 755, 
143 Pa..623, 24 Am.S.R. 575, 13) Li. RuA: 
343;. Klepser Bros, v. Furry, 8 Pa.Dist. 
&Co. 487. , 


R.I.—Cady v. Schultz, 32 A. 915, 19 
re 193, 61 Am.S.R. 763, 29 T.ReA. 
524. 


Eng.—In re James, 33 Ch.D. 392; 
Woollam v. Ratcliff, 1 Hem.&M. 259, 
71 Reprint 113. 


[a] Cigar band, the only character- 
istics of which are that it is wider at 
one end than the other and that it is 
of a brown color with white letter- 
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by a valid patent,’ anyone may make, pack, and 
sell goods of like size and shape, in like kinds of 
packages,®® subject to the rule that he must not 
imitate another’s dress of goods so as to deceive 
the public as to identity and origin.®° 


[§ 58] 10. Substance or Useful 
or Package. 


ing thereon, is not a valid trade-mark. 
Regensburg vy. Juan F. Portuondo Ci- 
sar Mfg. Go., 142 F. 160, 73 C.C.A. 378 
{aff 136 EF. 866]. 


88. Hoyt v. Hoyt, 22 A. 755, 143 
Pa. 623, 24 Am.S.R. 575, 13 L.R.A. 343. 


Patentability of designs see Pat- 
ents § 21. 


89. William Faehndrich, Ine. v. 
Wheeler Riddle Cheese Co., 34 F.(2d) 
43; Abbott Coin Counter Co. v. Stand- 
ard-Johnson Co., 290 F. 418 [aff 296 
F. 126]; Sawyer v. Horn, 1 F. 24, 4 
Hughes 239; Harrington v. Libby, 11 
F.Cas.No, 6,107, 14 Blatchf. 128, 12 
Off.Gaz. 188; Moorman v. Hoge, 17 F. 
Cas.No. 9,783, 2 Sawy. 78; In re Gor- 
don, 12 Pat.Off.Gaz. (U.S.) 517; Cooke, 
te v. Miller, 62 N.E. 582, 169 N. 

5. 


. 


mensions, and capacity, irrespective 
of any marks or brands impressed on 
or connected with it, cannot become a 
lawful trade-mark, or a substantive 
part of a lawful trade-mark. Moor- 
man v. Hoge, 17 F.Cas.No. 9,783, 2 
Sawy. 78 


[b] Picture of package—(1) While 
barrels, boxes, ete., although of pecu- 
liar size or shape, do not constitute 
good trade-marks, a pictorial repre- 
sentation of them may constitute a 
good trade-mark. Clinton Metalic 
Paint Co. v. New York Metalic Paint 
Co., 23 Mise. 66, 50 N.Y.S. 437. (2) 
But such pictures may be descriptive 
and henee not valid trade-marks. See 
supra § 43. 


Method of packing see infra § 58. 


Structural imitation or copying as 
unfair competition see infra § 132. 


90. See infra § 129. 


91. U.S.—William R. Warner & Co. 
v. Eli Lilly & Co., 44 S.Ct. 615, 265 U. 
S. 526, 68 L.Ed. 1161 [rev on other 
grounds 275 F. 752 (rev on other 
grounds 268 F. 156, and motion 

“den 45 S.Ct...124 .mem,,; 266° .'U.S, 
584 mem, 69 L.Ed. 453 mem)]; In 
re Dennison Mfg. Co., 39 F.(2d) 
720; Goodyear Tire & Rubber Co. v. 
Robertson, 18 F.(2d) 689 [aff 25 F. 
(2d) 833]; Daniel v. Electric Hose & 
Rubber Co., 231 F. 827, 145 C.C.A. 647; 
Smith v. Krause, 166 F. 1021, 91 C.C.A. 
218 [aff 160 F. 270]; Bamforth v. 
Douglass Post Card, etc., Co., 158 F. 
355; Diamond Match Co. v. Saginaw 
Match Co., 142 F. 727, 74 C.C.A, 59 
[cert den 27 S.Ct. 776, 203 U.S. 589, 
51 L.Ed. 330]; Davis v. Davis, 27 F. 


490; Lorillard v. Wight, 15 F. 383; 
Dausman, etc., Tobacco Co. vy, Ruff- 
ner, 7 E.Cas.No. 3,585, 15 Off.Gaz. 
559; Fairbanks v. Jacobus, 8 F.Cas. 


No. 4,608, 3 Ban.&A. 108, 14 Blatchf. 
337; Harrington v. Libby, 11 F.Cas. 
No. 6,107, 14 Blatchf. 128, 12 Off.Gaz. 
188; In re Gordon, 12 Off.Gaz. 517; In 
re Kane, 9 Off.Gaz. 105. But see Low- 


The substance or any useful part or 
feature of the article itself, or of the package in 
which it is contained, cannot be appropriated as a 
trade-mark,®! for otherwise all substances and meth- 
ods useful in manufacturing and packing goods for 
the market would soon be monopolized without the 
formality of obtaining a patent even in cases where 


[a] Barrel of peculiar form, di- 


ab! 9 JA ae UIE 


TRADE-MARKS, TRADE-NAMES, 


Part of Article propriated.?® 


ell Mfg. Co. v. Larned, 15 F.Cas.No. 
8,570 (which upheld as a valid trade- 
mark for carpets an octagonal wood- 
en stick on which the carpets were 
rolled, so that the stick presented at 
its ends the appearance of two oc- 
tagonal rings). 


D.C.—In re Barrett Co., 48 App.D. 
C. 586; In re Oneida Community, 41 
App.D.C 260; In re American Circular 
Loom Co., 28 App.D.C. 446. 


Iowa.—-Sartor v. Schaden, 101 N.W. 
511, 125 Iowa 696. 


N.Y.—Cooke, etc., Co. v. Miller, 62 
N.E. 582, 169 N.Y. 475; Faber v. Fa- 
ber, 49 Barb. 357, 3 Abb.Pr.N.S. 115. 


Pa.—Putnam Nail Co. v. Dulaney, 
21 A. 391, 140 Pa. 205, 23 Am.S.R. 228, 
11 L.R.A. 524 [aff 8 Pa.Co. 595]. 


[a] Thus a design applied to the 
surface of roofing material, and form- 
ed by horizontal and vertical lines 
embossed or indented into the mate- 
rial in such manner as to leave the en- 
tire surface corrugated in squares, is 
a mere structural feature of the 
goods, and is not registerable as a 
trade-mark. In re Barrett Co., 48 
App.D.C. 586. 


[b] There can be no trade-mark in 
piece of tin, regardless of its color, 
shape, or inscriptions, used as a tag 
on tobacco, although by the use of 
such device such: tobacco may have 
acquired a reputation in the market 
as “Tin Tag Tobacco.” Lorillard v. 
Pride, 28 F. 434. 


[ec] Measuring marks.—‘“Any man- 
ufacturer of goods which are sold by 
the piece, such as cloths, for instance, 
must have the right by marks or lines 
to indicate where to cut, in order to 
remove each yard, or part of a yard, 
or other specific quantity. So, in re- 
gard to liquids put up, for instance, in 
glass bottles or similar packages, 
lines might be drawn, showing the 
half [etc.], and no manufacturer, by 
registering a trade-mark upon a pack- 
age of that kind could prevent an- 
other manufacturer from thus show- 
ing how a measured portion of the 
contents of his package might be 
withdrawn.” Dausman, etc., Tobacco 
Co. v. Ruffner, 7 F.Cas.No. 3,585, 15 
Off.Gaz. 559, 560. 


[d] Words “Merrie Christmas” 
printed on, or woven in, ribbons at 
intervals are not the subject of a 
trade-mark, the words being an in- 
tegral part of the ribbon, which was 
evidently designed for use in tying 
Christmas packages, and not merely 
a mark to identify the manufacturer. 
Smith v. Krause, 160 F. 270 [aff 166 F. 
1021, 91, C.C.A.. 218). 


92. Diamond Match Co. v. Saginaw 
Match Co., 142 F. 727, 74 C.C.A. 59 
[cert den 27 S.Ct. 776, 203 U.S. 589, 
51 L.Ed. 330]; Colgan v. Danheiser, 
35 F. 150; Adams v. Heisel, 31 F. 279 
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[§§ 57-59 


a patent could be obtained.®? But a trade-mark may 
be an integral part of the product if it is of no added 
functional use or value.®? The product or the pack- 
age itself cannot be a.trade-mark,°* and methods of 
packing, unless patented, cannot be exclusively ap- 
The mechanical arrangement of the 
goods in the package is not a trade-mark.®® 


[§ 59] 11. Devices, Symbols, or Pictures. Any de- 
vice or symbol which is arbitrary in its character 
and selection, and does not by its inherent character 
necessarily describe the goods on which it is em- 
ployed, or contain material misrepresentations of 
fact, may constitute a valid trade-mark.®’ 


If pro- 


[dism 11 S.Ct. 1014, 140 U.S. 667, 35 
L.Ed. 594]; Harrington v. Libby, 11 
F.Cas.No. 6,107, 14 Blatchf. 128, 12 
Off.Gaz. 188; In re American Circular 
Loom Co., 28 App.D.C. 446; Enoch 
Morgan’s Sons Co. v. Troxell, 89 N. 
Y. 292, 42 Am.R. 294, 11 Abb.N.Cas. 86 
{rev 23 Hun 632 and aff 57 How.Pr. 
121]. And see supra § 6. 


93. Capewell Horse Nail Co. v. 
Mooney, 172 F. 826, 97 C.C.A. 248 [aff 
167 F. 575]; Hegeman v. Hegeman, 
8 Daly CNY: 1 


[a] Ornamental mark is not for 
that reason, alone, invalid as a trade- 
mark. Capewell Horse Nail Co. v. 
Mooney, 172, F. 826, 97 C.C.A. 248 [aff 
LO o.col. 


94. Goodyear Tire & Rubber Co. 
v. Robertson, 18 F.(2d) 639 [aff 25 F. 
(2d) 833]; Daniel v. Electric Hose & 
Rubber Co., 231 F. 827, 145 C.C.A. 647; 
Davis v. Davis, 27 F. 490; Harrington 
v. Libby, 11 F.Cas.No. 
Blatchf. 128, 12 Off.Gaz. 188. 
cases infra this note. 


[a] Uncopyrighted post cards are 
not entitled to protection as trade- 
marks either singly or collectively, 
as they do not identify and distin- 
guish the product of the manufactur- 
er, but constitute the product itself. 
Bamforth v. Douglass Post Card, ete., 
Co.; 158°. 3565. 


Lb] 
and not attached to any goods, cannot 
be protected as a trade-mark. It 
must be protected, if at all, by a copy- 
right or design patent. Schumacher 
v. Schwenke, 36 Off.Gaz. 457. 


[c] Device of “drum” for holding 
collars, with nothing more to identify 
it, does not constitute a valid trade- 
mark. White v. Schlect, 14 Phila. 
(Pa.) 88. 


: eae or shape of package see supra 

95. Herz v. Loewenstein, 40 App. 
D.C. 277; National Biscuit Co. v. Pa- 
cific Coast Biscuit Co., 91 A. 126, 83 
N.J.Eq. 369; Enoch Morgan’s Sons’ 


Co. v. Schwachofer, 5 Abb.N.Cas. (N. 
Y.) 265, 55 How-Pr. 37. 


[a] Galvanized iron hoops, placed 
on_a liquor barrel of dark color, were 
refused registration as a trade-mark, 
as not an original appropriation, and 
not sufficiently distinctive. In re 
Kane, 9 Off.Gaz. 105. 


Imitative dress of goods as unfair 
competition see infra § 129. z 


Structural imitation or cop as 
unfair competition see infra ane 


96. Adams v. Heisel, 31 F. 279 
[dism 11 S.Ct. 1014, 140 U.S. 667, 35 
L.Ed. 594]; Davis v. Davis, 27 F. 490; 
Hoyt v. Hoyt, 22 A. 755, 143 Pa. 623, 
24 Am.S.R. 575, 13 L.R.A. 343. 


And see 


$7. Ex parte Straiton, 18 Off.Gaz.. 


(U.S.) 923; In re Pratt, 10 Off.Gaz. 


: For later cases, developments and changes in the law see Annotations, same title and section number, 


6,107) Pt4y 


Label as article of commerce, 


We att all 


Te ane 


7s; 


8 


hibited by statute,®® the arms or seal of a state 
must not be used as a trade-mark.®® 
blems or coats of arms are not registerable.t Pictures 
either alone or in combination with names are ordi- 
The subject of a picture 
may be so related to the article in connection with 
which it is used as to be merely descriptive there- 
of, in which ease it cannot be exclusively appropriat- 
ed for that class of goods. But a particular repre- 
sentation of such subject may be exclusively ap- 
The photograph of a competitor can- 


59-60] 


narily valid trade-marks.? 


propriated.4 


(U.S.) 866; Morse v. Worrell, 10 
Phila. (Pa.) 168; Seixo v. Provezende, 
L. R. 1 Ch. 192; In re Australian Wine 
Importers, 41 Ch.D. 278; In re James, 
33 Ch.D. 392 [rev 31 Ch.D. 340]; In 
re Walkden Aerated Waters Co., Se- 
bastian’s Dig. 558; Steinthal v. Sam- 
son, Sebastian’s Dig. 546; Allsopp v. 
Walker, Sebastian’s Dig. 545; Bell v. 
Bell, Sebastian’s Dig. 514; Cartier v. 
May, Sebastian’s Dig. 200; \Cartier v. 
Westhead, Sebastian’s Dig. 199; Hen- 
derson v. Jorss, Sebastian’s Dig. 198; 
Wright’s Ropes, Ltd. v. Broderick & 
Bascom Rope Co., (Can.) [1931] 4 


Dom.L.R. 368. See supra § 41. And 
see cases infra this note. 
fa] Mlustrations: (1) Anchor, 


Edelsten v. Edelsten, 1 DeG.J.&S. 185, 
66 Eng.Ch. 142, 46 Reprint 72. (2) 
Barrel with red rim and a glazed 
service on the head with the letters 
“AAA” and a maltese cross. Cook v. 
Starkweather, 13 Abb.Pr.N.S. ,(N.Y.) 
392. (3) Checks on horseshoe nails. 
Capewell Horse Nail Co. v. Mooney, 
167. F..575 faff 172 F. 826, 97 C.C.A, 
248]. (4) Coat of arms of the city 
of Paris, in combination with other 
marks, words, or devices. Godillot v. 
Hazard, 44 N.Y.Super. 427 [aff 81 N. 
Y. 263]. (5) Device of a star in com- 
bination with the word ‘Star.’ 
Hutchinson v. Blumberg, 51 F. 829; 
Morrison v. Case, 17 F.Cas.No. 9,845, 
9 Blatchf. 548, 2 Off.Gaz. 544. (6) 
Eagle. Standish v. Whitwell, 14 
Wkly.Rep. 512. (7) Eagle with out- 
stretched wings, perched on a mortar. 
Hegeman y, O’Byrne, 9 Daly (N.Y.) 
264. (8) Figure of an ox. Harrison 
v. Taylor, 11 Jur.N.S. 408. (9) Figure 
of bull’s head. Colman yv. Crump, 70 
N.Y. 578. (10) Gold cross on a 
colored background. Cartier v. Car- 
lisle, 13 Beav. 292, 54 Reprint 1151. 
(11) Illustration of a crown. Smith 
v. Reynolds, 22 F.Cas.No. 13,098, 10 
Blatchf. 100, 3 Off.Gaz. 214. (12) In- 
termixture of colors in the selvage 
edge as a trade-mark for worsted 
stuffs. Mitchell v. Henry, 15 Ch.D. 
181. (13) Label containing a marine 
picture with a small six-pointed_star. 
and the words “Star of Hope.” In re 
Dexter, [1893] 2 Ch. 262. (14) Red 
eross as a trade-mark for absorbent 


eotton. Johnson v. Brunor, 107 F. 
466. (15) Solid red triangle. In re 
Worthington, 14 Ch.D. 8. (16) Spray 


of lilacs used in connection with per- 
fume. Pinaud, Inc., v. Huebschman, 
27 F.(2d) 531 [aff 27 F.(2d) 538]. (17) 
Symbol of a keystone. Buzby v. Da- 
vis, 150 F. 275, 80 C.C.A. 1638, 10 Ann. 
Cas. 68; E. T. Fraim Lock Co. v, 
Shimer, 43 Pa.Super. 221. 


[b] Distinction between words and 
marks.—‘‘There is great force in the 
following observation of Lindley, L. 
J., in Powell vy. Birmingham Vinegar 
Brewery Co., [1896] 2 Ch. 54, 69 [aft 
[1897] A.C. 710]: ‘A person who de- 
signs or adopts a mark to denote his 
goods imposes no unreasonable bur- 
den on rivals in trade by forbidding 
them from using the same mark to 
denote similar goods if the public are 
thereby misled. But to monopolise 


the use of words imposes a much 


AND UNFAIR COMPETITION 


National em- 


more serious burden. Consequently, 
limits have been put to the right to 
complain of the use of words which 
have not been put to the right to com- 
plain of the use of marks.’”’ Standard 
Table Oil Cloth Co. v. Trenton Oil 
Gloth; ‘ete; ‘Coy 63.Ay $46.70 Ni J.B) 
555, 559. 


[c] Combination of English hall- 
marks used on silverware may con- 
stitute a valid trade-mark in the Unit- 
ed States. Gorham Mfg. Co. v. Wein- 
traub, 196 F. 957; Gorham Mfg. Co. v. 
Weintraub, 176 F. 927. 


[d] _ Masonic symbols.—(1) The 
Masonic symbol of a square and com- 
pass cannot be a good trade-mark, 
since it has acquired a special signifi- 
cance, and its use in any other sense 
would be deceptive. In re Thomas, 
14 Off.Gaz. 821. (2) An earlier case 
held that the Masons have no monop- 
oly in their symbols. In re Tolle, 2 
Off.Gaz. 415. 


98. See statutory provisions. 


99. Commonwealth v. R. I. Sher- 
man Mfg. Co., 75 N.E. 71, 189 Mass. 
76, 4 Ann.Cas. 268; Royal Warrant- 
Tho tere, Assoc. v. Deane, [1912] 1 Ch. 


State statutory regulation in gen- 
eral see infra §§ 137-139. 


1. See infra § 155. 


2. De Voe Snuff Co. y. Wolff, 206 
F. 420, 124 C.C.A. 302; Baker v. Dela- 
penha, 160 F. 746; Atlas Assur. Co. v. 
Atlas Ins. Co., 112 N.W. 232, 138 Iowa 
228, 128 Am-S.R. 189, 15 L.R.A.N.S. 
625 [mod 114 N.W. 609, 138 Iowa 228, 
15 L.R.A.N.S. 625, 128 Am.S.R. 189]; 
Gillett v. Lumsden, 8 Ont.L. 168 [aff 
6 Ont.L. 66]. And see cases infra this 
note. 


[a] Illustrations: (1) Head of elk 
and word “Elk.” Anheuser-Busch 
Brewing Assoc. v. Clarke, 26 F. 410. 
(2) Name ‘‘Durham” in combination 
with the picture of a bull. Blackwell 
v. Dibrell, 3 F.Cas.No. 1,475, 3 Hughes 


151, 14. Off.Gaz. ~633. (3) Name 
‘“Knickerbocker”’ and the picture of 
Father Knickerbocker. Jacob Rup- 


pert, Inc. vy. Knickerbocker Food Spe- 
cialty Co., 295 EF. 381. (4) Name 
“White House” and the picture of the 
White House at Washington. Dwin- 
ell-Wright Co. v. Co-operative Supply 
Co., 155 F. 909. (5) Name and pic- 
ture of ‘John Bull.’”’ Paine v. Daniells, 
etc., Breweries, [1893] 2 Ch. 567. (6) 
Picture of a bulldog. Read v. Rich- 
ardson, 45 L.T.Rep.N.S. 54. (7) Pic- 
ture of head and shoulders of prehis- 
toric animal and word “Mammoth.” 
Summit City Soap Wks. v. Standard 
Soap Co., 37 App.D.C. 604. (8) Pic- 
ture of mattress is publici juris, and 
therefore may be incorporated in com- 
posite trade-mark. Ostermoor & Co. 
v. John A. Schwarz, Inc., 12 F.(2d) 
847, 56 App.D.C. 312. 


3. Bickmore Gall Cure Co. v. 
Karns Mfg. Co., 126 F. 573 [rev_on 
other grounds 134 F. 833, 67 C.C.A. 


439]; Southern California Fish Co. v. 
White Star Canning Co., 187 P. 981, 
45 Cal.App. 426. 


‘ 
{ 
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not be used as a trade-mark without authority,® but 
the proprietor of the goods may use his own por- 
trait,° or the portrait of celebrities,’ unless such 
portrait is common to the trade.® 
books or stories do not constitute trade-marks, and 
must be protected by copyright, if at all.® 
[§ 60] 12. Foreign Words or Letters. 
words, phrases, or letters may be a distinctive device 
and hence a valid trade-mark;!° but a mere foreign 
form of the generic name of the article,11 or a for- 


Illustrations in 


Foreign 


[a] Rule applied.—The figure or 
symbol of a cow is generic and de- 
scriptive, and cannot, therefore, be 
appropriated as a valid trade-mark 
to be applied to butter, cheese, and 
dairv products. Lawrence v. P. E. 
Sharpless Co., 203 F. 762 [aff 208 F. 
886, 126 C.C.A. 46]. 


[b] Picture of goods contained in 
package is not a valid trade-mark, 
and may be used by others dealing in 
the same goods. Marvel Co. v. Tullar 
Co., 125 F.-829; 


[c] Pictorial representation of 
proper name, used as such, is not sub- 
ject to exclusive appropriation as 
against one bearing that name. Fish 
Bros. Wagon Co, v. La Belle Wagon 
Works, 52 N.W. 595, 82 Wis. 546, 33 
Am.S.R. 72, 16 L.R.A. 453. 


[d] Map of locality or place of 
origin of the goods cannot be exclu- 
sively appropriated. John Vittucci Co. 
v. Merline, 228 P. 292, 130 Wash. 483. 


Geographical and place names see 
supra § 53. 


ioc esha of goods see supra § 


4. Bickmore Gall Cure Co. v. 
Karns Mfg. Co., 126 F. 578 [rev on 
other grounds 134 F. 833, 67 C.C.A. 
439]; Popham v. Cole, 66 N.Y. 69, 23 
Am.R. 22. 


[a] Thus a picture of a boy suf- 
fering from cramps is a good trade- 
mark for a medicine designed to cure 
cramps. LL. H. Harris Drug Co. v. 
Stucky, 46 F. 624. 


5. 'M. B. Fahey Tobacco Co... v. 
Senior, 247 F. 809 [aff in part and rev 
in part 252 F. 579, 164 C.C.A. 495]. 


Use as affecting right of privacy 
generally see Right of Privacy § 8. 


6 M. B. Fahey Tobacco Co. v. 
Senior, 252 F. 579, 164 C.C.A. 495 [aff 
in part and rev in part 247 F. 809]; 
owen v. Mitchell, [1897] 1 Ch. 


7. Ex p. Pace, 15 Off.Gaz. 
909. 


8. In re Anderson, 26 Ch.D. 409. 


9. Munro v. Smith, 8 N.Y.S. 671, 55 
Hun 419. 


[a] Frontispiece illustration 
which varied in each book is not a 
trade-mark for a series of books. 
Munro v. Smith, 8 N.Y.S. 671, 55 Hun 
419. 


10. Menendez v. Holt, 9 §.Ct. 143, 
128 U-S. 514, 32 L.Ed. 526; Coty v. 
Le Blume Import Co., 292 F. 264 [aff 
293 KF. 344]; Holt v. Menendez, 23 F. 
869 [aff 9 S.Ct. 143, 128 U.S. 514, 32 


(U.S.) 


L.Ed. 526]; In re Rotherham, 14 Ch. 
Digd8b- 
[a] “a Favorita,” as applied to 


flour, is a fancy name in a foreign 
language and is a valid trade-mark. 
Menendez v. Holt, 9 S.Ct. 148, 128 U. 
S. 514, 32 L.Ed. 526. 


11. Dadirrian v. Yacubian, 90 F. 
812) [aff 98 EF. 872, 39 CCA. 321); 


‘plied to fermented 


\ 
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eign descriptive word or phrase,'? or a.mere trans- 
literation into English of a foreign generic word, 
An unmeaning com- 
pound of foreign words may, however, be appropriat- 


is not a good trade- mark.*% 


ed as a trade-mark.!* 
[§ 61] 18. Attached Articles. 


tached to a manufactured product may be a valid 
trade-mark, the same as any other sign or symbol, 
provided it complies with the definitions relative 


Dadirrian v. Gullian, 79 F. 784; Da- 
dirrian v. Yacubian, 72 F. 1010; Sun- 
Maid Raisin Growers of California v. 
Mosesian, 258 P. 630, 84 Cal.App. 485; 
De Bevoise Co. v. 
407, 69 N.J.Eq. 114. 


[a] 'Word “Matzoon” (1) as ap- 
milk, may be 
deemed a fanciful designation there- 
of, although an article of a similar 
nature, but different consistency, has 
been used in the extreme east under 
the Armenian name ‘‘Madzoon” or 
“Maadzoon.” Dr. Dadirrian, ete., Co. 
v. Hauenstein, 74 N.Y.S. 709, 37 Misc. 
23 [aff 77 N.Y.S. 1125, 74 App.Div. 
630, and aff 67 N.B. 1081, 175 N.Y. 
522]; Dadirrian v. Theodarian, 3 LIN. 
Was eGlis 15 (Mise. 3800. (2) But at 
has also been held to be merely the 
generic name of the product, and 
hence invalid as a_ trade-mark. 
Dadirrian v. Yacubian, 90 F. 812 [aff 
98 F. 872, 39 C.C.A. 321]; Dadirrian 
v. Gullian, 79 F. 784; Dadirrian v. 
Yacubian, 72 F. 1010. 


Validity of generic name as trade- 
mark see infra §§ 66-72. 


12. Italian Swiss Colony v. Italian 
Vineyard Co., 110 P. 913, 158 Cal. 252, 
32 U.R.A.N.S. 439; In re Bradford 


Dyeing Ass’n, 46 App.D.C. 512; In re 
Hercules Powder Co., 46 App.D.C. 
52; Roncoroni.v. Gross, 86 N.Y.S. 


1112, 92 App.Div. 221; Partlo v. Todd, 
17 Can.S.C. 196. 


[a] Word which is not itself de- 
scriptive will not be rendered such 
merely because descriptive words in 
foreign languages led to its invention 
and adoption. In re Densham, -[1895] 
2Ch.. 176. 


Descriptiveness as affecting valid- 
ity of trade-mark see supra § 43. 


13. Dadirrian v. Yacubian, 98 FE. 
872, 39 C.C:A.'321 [aff 90 F..812]. 

ae In re Densham, [1895] 2 Ch. 
176. 

15. Ex parte Straiton, 18 Off.Gaz, 
(U.S.) 928. And see supra § 58. 

[a] Ribbon fastened to cigar box. 


—A waved band or ribbon of recti- 
linear form fastened to the two ends 
of a cigar box, and so placed with 
reference to the cigars within the 
box as to be below some and above 
others, has been permitted to be reg- 
istered as a valid trade-mark. Ex 
parte Straiton, 18 Off.Gaz. (U.S.) 923. 


16. See supra § 35. 


17. U.S.—Burke v. Bishop, 175 F. 
167; Holeproof Hosiery Co. v. Rich- 
mond Hosiery Mills, 167 F. 381; 
Social Register Assoc. v. Murphy, 128 
F. 116; Lalance, etc., Mfg. Co. v. Na- 
tional Enameling, ete, Co., 109 F. 
SiGe INerbya VV. + LOUDIN, 6.0) xen areas 
Hutchinson v. Blumberg, 51 F. 829; 
Frost v. Rindskopf, 42 F. 408; Lichten- 
stein v. Goldsmith, 37 F. 359; Adams 
v. Heisel, 31 F. 279 [dism 11 S.Ct. 
NOTE ol 40< OS. 667,°35-, LMd) 594): 
Humphreys’ Specific Homeopathic 
Medicine Co. v. Wenz, 14 F. 250; Fil- 
kins v. Blackman, 9 F.Cas.No. 4,786, 
13 Blatchf. 440; Kinney v. Allen, 14 


W. Co., 60 A. |’ 


TRADE-MARKS, TRADE-NAMES, 


to those subjects.t 
tached, in some way, to the goods.*® 


[§ 62] 14. Combinations. 
words or of words and devices or symbols may be 


Seuss ot 


All trade-marks must be at- 


A combination of 


sustained, although the elements taken separately 


An article at- 


F.Cas.No. 7,826, 1 Hughes 106; Proc- 
ter v. McBride, 20 F.Cas.No. 11,441; 
Walker v. Reid, 29 F.Cas.No. 17,084. 


ae a v. Lash, 36 P. 362, 102 
3 


Conn.—Meriden Britannia Co. 
Parker, 39 Conn. 450, 12 Am.R. 401. 


Ky.—Bonnie & Co. v. Bonnie Bros., 
169 Sw. 871, 160 Ky. 487. 


Mass.—New England Awl, etc., Co. 
v. Marlborough Aw], etce., Co., 46 N.E 
386, 168 Mass. 154, 60 Am.8.R. 377; 
Lawrence Mfg. Co. v. Lowell Hosiery 
Mills, 129 Mass. 325, 37 Am.R. 362. 


Mich.—Dayton v. Imperial Sales & 
ors Co., 161° N:W.. 958, 195 Mich. 


Minn.—Yellow Cab Co. vy. Cook’s 
Taxicab & Transfer Co., 171 N.W. 269, 
142 Minn. 120. 


N.Y.—Fischer v. Blank, 33 N.E. 
1040, 1388 N.Y. 244; Volger v. Force, 
71 N.Y.S. 209, 63 App.Div. T2269 Us. 
Dunn Co. vy. Prix Mfg. Co., 63 N.Y.S. 
eye 50 App.Div. 75; HElectro-Silicon 

Co. v. Hazard, 29 Hun 369; Godillot 
v. Hazard, 44 N.Y.Super. 427 [aff 81 
N.Y. 2631; Caron Corporation v. Con- 
de, Limited, 213 N.Y.S. 735, 126 Misc. 
676; Rawlinson vy. Brainard, etc., Co., 
59 N.Y.S. 880, 28 Mise. 287; Clinton 
Metalic Paint Co. v. New York Metal- 
ic Paint. Co.50 IN-Y-S-243%, 23) Mise: 
66: Cook y. Starkweather, 13 Abb.Pr. 
N.S. 392. 


Philippine.—Inchausti y. Song Fo, 
21 Philippine 278. 


Va.— Virginia Baking Co. v. South- 
ern Biscuit Works, 68 S.E.-261, 111 
Vian 227,930 (Eo RTACN ISS 26% 


Wash.—Diamond Drill Contracting 
Co. v. International Diamond Dr ill 
Te Co., 179 P. 120, 106 Wash. 


Eng.—In re Hudson, 32 Ch.D. 311; 
In re Barrows, 5 Ch.D. 353; Gant v. 
Aleploglu, 6 Beavy. 69 note, 49 Reprint 
750; Spottiswoode v. Clark, 1 Coop. 
t. Cott. 254, 47 Reprint 844, Cae 
154, 22 Eng.Ch. 154, 41 Reprint 900; 


Bury v. Bedford, 4 De.G.J.&S. 352, 
69 Eng.Ch. 272, 46 Reprint 954; Ran- 
some vy. Bentall, Cie Ore AO) ok 161; Pirie 


v. Goodall, [1892] 1 Ch. 35. 
Ont.—Smith v. Fair, 14 Ont. 729. 


But_see In re Meyer Bros. Coffee, 
etc., Co, 32 App.D.C. 277 (holding 
that “America’s Strength” was not 
registerable as a trade-mark on the 
ground that the word “America” was 
geographical and the word “strength” 
descriptive of quality). 


[a] Geographical and personal 
name combined, such as ‘Auburn- 
Lynn,” may .be appropriated as a 


valid trade-mark. W. R. Lynn Shoe 
Co. v. Auburn-Lynn Shoe Co., 62 A. 
499, 100 Me. 461, 4 L.R.A.N.S. 960. 


{[b] “The most universal element 
may be appropriated as the specific 
mark of a plaintiff’s goods if it is 
used and claimed only in connection 
with a sufficiently complex combina- 
tion of other things.” New Hnegland 


are not capable of exclusive appropriation; 
whether on the ground of technical trade-mark rights, 
or on the ground of unfair competition, a deceptive 
imitation of such combination will be enjoined.** 


217 and 


Awl, ete. Co. v. Marlborough Awl, 
etc., Co., 46 N.E. 386, 168 Mass. 154, 
156, 60 Am.S.R. 377. 


18. U.S.—lLalance, ete., Mfg. Co. v. 
National Enameling, etc., Co., 109 F. 
alt 


Cal.—Pierce v. Guittard, 8 P. 645, 68 
Cal. 68, 58 Am.R. 1. 


Fla.—El1 Modelo Cigar Mfg. Co. v. 
Gato, 7 So. 28, 25 Fla. 886, 23 Am.S.R, 
537, 6 L.R.A. 823. 


Ga.—Foster v. Blood Balm Co., 3 
S.E. 284, 77 Ga. 216. 


Ky.—Newport Sand Bank Co. v. 
Monarch Sand Mining Co., 137 S.W. 
784, 144 Ky. 7, 34 L.R.A.N.S. 1040. 


Minn.—Yellow Cab Co. v. Cook’s 
Taxicab & Transfer Co., 171 N.W. 269, 
142 Minn. 120. 


N.Y.—Fischer v. Blank, 33 N.E. 
1040, 188 N.Y. 244; Kassel v. Jeuda, 
70 N.Y.S. 480, 61 App.Div. 613; Ran- 
som v. Ball, 7 N.Y.S. 238, 54 Hun 
635, 4 Silv.Sup. 217; Williams v. 
Johnson, 15 N.Y.Super. 1. 


R.I.—Davis v. Kendall, 2 R.I. 566. 


Eng.—Davis v. Harbord, 15 App. 
Cas. 316 


[a] Combinations of words sus- 
tained: (1) ‘Akron Dental Rubber.” 
Keller v. B. F. Goodrich pee 19 N.E. 
196, 117 Ind. 556, 10 Am.S.R. 88. (2) 
“A. N. Hoxie’s Mineral Soap,” “A. N. 
Hoxie’s Pumice Soap.’ Hoxie v. 
Chaney, 10 N.E. 7138, 143 Mass. 592, 58 
Am.R. 149. (3) “Apollinaris Wa- 
ter.’ Apollinaris Co. v. Norrish, 33 
L.T.Rep.N.S. 242. (4) “Bell’s Life in 
London and Sporting Chronicle,” 
name of a paper. Clement v. Mad- 
dick, 1 Giffard 98, 65 Reprint 841. 
(5) “Bethesda Mineral Water.” 
Dunbar v. Glenn, 42 Wis. 118, 24 Am. 
R. 395. (6) ‘Black Diamond,” name 
of a scythestone. A. F. Pike Mfg. 
Co. v. Cleveland Stone Co., 35 F. 896. 
(7) “Charter Oak,” trade-mark for a 
stove. Filley v. Child, 9 F.Cas.No. 
4,787, 4 Ban.& A. 3538, 16 Blatchf. 376, 
16 oft. Gaz. 261. (8) “Cream Baking 
Powder.” Price Baking-Powder Co. 
Villyfe, 4585 799.00 -(9)\. “Drs CilMic= 
Lane’s Celebrated Liver Pills.’ 
Lean v. Fleming, 96 U.S. 245, 24 L. 
Ed. 828. (10) “Dr. J. Blackman’s 
Genuine Healing Balsam.” Filkins v. 
Blackman, ..9:. BiGas:N6. Sa 7386S 
Blatehf. 440. (11) “Dunn’s Fruit 
Salt Baking Powder” and “Eno’s 
Fruit Salt.” 
439 | [aff 15 App. Cas. . 252]. (12) 
“Grenade Syrup,”’ made from the juice 
of the pomegranate, Rillet v. Carlier, 
61 Barb. (N.Y.) 435, 11 Abb.Pr.N.S. 
186. (18) “Hostetter’s Celebrated 
Stomach Bitters.’ Myers y. Theller, 
88 F. 607. (14) 'Johnson’s Anodyne 
Liniment.” Jennings v. Johnson, 37 
F. 364. (15) ‘“Lactopeptine,”’ a medi- 
cine, infringed by ‘Lacto-pepsine.” 
Carnrick v. Morson, L. J. Notes Cases 
a iat aa Ga (16) “La Favorita,” a 
brand of flour. Menendez vy. Holt, 9 
S.Ct. 148, 128 U.S. 514, 32 L.Bd. 526. 
(17) “Licensed Victuallers’ Relish,” 
name of a sauce. Cotton vy. Gillard, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘ 


88 60-62 


In re Dunn, 41 Ch.D.’ 


4 iatadaes 


ran, at » 


§§ 62-65] 


But the appropriation of a word in one combina- 
tion does not prevent its being used by others in 
other combinations not likely to deceive.1® A pecul- 
lar collocation of words which, although descrip- 
tive in their meaning, are arbitrary in their selection 
and arrangement, and are not the only words which 
could be employed to describe the article to which 
they are applied, may be protected as a trade- 
Mere length in a collocation of words not 
peculiarly arranged, and purely descriptive, does 
not make it a valid trade-mark.?! If any one or more 
of the words used be arbitrary, and distinctive, it 
will support the use of other words in combination 
with it which are either generic, personal, geograph- 
ical, or descriptive, and the combination as a whole 
will constitute a valid trade-mark or trade-name.?2 


[§ 63] 15. Labels—a. In General. 


mark.?° 


44 L.J.Ch. 90. (18) “Maryland Club 
Whisky.” Cahn v. Gottschalk, 2 N. 
Y.S. 18, 14 Daly 542. (19) “Moxie 
Nerve Food.” Moxie Nerve Food Co. 
v.. Beach, -33 F. 248: (20) Word 
“Peaks” in the form of a design with 
the letters K and S connected, printed 
on the tinfoil wrappers of bars of 
candy. Mason Au & Magenheimer 
Confectionery Mfg. Co. v. Chumas, 
ZT dy OR. S57. (21) ‘“Pharaoh’s Ser- 
pents,” name of fireworks. Barnett v. 
Leuchars, 13 L.T.Rep.N.S. 495. (22) 
“Pirie’s Parchment Bank,” a particu- 
lar kind of paper. In re Goodall, 42 
Ch.D. 566. (23) “Pond Lily Wash,” 
name of a washing fluid. Wright v. 
Simpson, 15 Off.Gaz. 968. (24) 
“Priestley’s Silk Wrap Henrietta.’ 


Priestley v. Adams, 13 N.Y.S. 41, 59 |- 


Hun 380. 
Paint.” 


(25)  “Prince’s Metallic 
Prince Mfg. Co. v. Prince 


Metallic Paint Co., 4 N.Y.S. 348, 51 
Hun 443. (26) ‘Roberts’ Parabola 
Needles.” Roberts v. Sheldon, 20 Fed. 


Cas.No. 11,916, 8 Biss. 398, 18 Off.Gaz. 
1277. (27) “Sliced Animals.” Sel- 
chow v. Baker, 93 N.Y. 59, 45 Am.R. 
169. (28) “S. N. Pike’s Magnolia 
Whisky, Cincinnati, Ohio.” Kidd v. 
Johnson, 100 U.S. 617, 25 L.Ed. 769. 
(29) “Social Register.” Social 
Register Assoc. v. Murphy, 128 F. 
116. (30) ‘Stephens’ Blue Black 
Writing Fluid.” Stephens v. Peel, 16 
L.T.Rep.N.S. 145. (31) “Sweet Opo- 
ponax of Mexico,” name of a_per- 
fume. Smith v. Woodruff, 48 Barb. 
(N.Y.) 4388. (32) ‘“Taylor’s Persian 
Thread.” Taylor v. Taylor, 2 Eq.Rep. 
290. (38) “The Baeder Flint Paper 
Company, New York.” Baeder v. 
Baeder, 5 N.Y.S..123, 52 Hun 170, 1 
Silv.Sup. 73. (34) ‘The Graduated, 
Grooveless, Drill-eyed, Ground-down,” 
applied to a new style of needle, 
Shrimpton y. Laight, 18 Beav. 164, 52 
Reprint 65. (35) “The Rising Sun 
Stove Polish,” and “The Rising Moon 
Stove Polish.” Morse v. Worrell, 10 
Phila. (Pa.) 168. (36) “Union Made 
Cigars.’”’ Allen v. McCarthy, 34 N.W. 
416, 87 Minn. 349. (37) “Vanity 
Fair,’ for cigarettes. In re Kimball, 
11 Off.Gaz. 1109. 


Arbitrary and fanciful terms see 


supra §§ 45-46. 
Descriptive terms see supra § 43. 


19. Loughran v. Quaker City 
Chocolate & Confectionery Co., 296 F. 
822 [aff 286 F. 694]; Pratt Mfg. Co. 
y. Astral Refining Co., 27 F. 492 [dism 
10 S.Ct. 1072, 136 U.S. 647, 34 L.Ed. 
550]; Desmond’s Appeal, 103 Pa. 126, 
49 Am.R. 118; Western Clock Co. v. 
Oris Watch Co., (Can.) [1931] 2 Dom. 
ik. Vi5s.0 \Channell,” Ltd: . v... Rom- 
bough, (Can.) [1925] 1 Dom.L.R. 233. 


Infringement of combination trade- 
[63 C. J.—20] 


AND UNFAIR COMPETITION 


competition.?® 


enacted.31 
Mere labels 


marks see infra § 91. 


20. Amoskeag Mfg. Co. v. Train- 
er, 101 U.S. 51, 25 L.Ed. 993; McLean 
v. Fleming, 96 U.S. 245, 24 L.Ed. 828; 
Improved Fig Syrup Co. v. California 
Fig Syrup Co., 54 F. 175, 4 C.C.A. 264; 


Prost. ve pe Rindskops, < 42: Fai 74083 
Stoughton v. Woodard, 39 F. 902; In 
re Glines, 8 Off.Gas. (U.S.) 4385; W. 


R. Lynn Shoe Co. v. Auburn-Lynn 
Shoe Co., 62 A. 499, 100 Me. 461, 4 
L.R.A.N.S. 960; Rawlinson v. Brain- 
ard, etc., Co., 59 N.Y.S. 880, 28 Misc. 
287; Williams v. Spence, 25 How.Pr. 
(N.Y.) 366; Davis v. Kennedy, 13 
GrantCh. (Ont.) 523. 


21. Gilman v. 
Mass. 139. 


22. Old Lexington Club Distillery 
Co. v. Kentucky Distilleries & Ware- 
house Co., 234 F. 464 [aff 247 F. 1005, 
159 C.C.A. 664]; Alleghany Fertilizer 
Co. v. Woodside, 1 F.Cas.No. 206, 1 
Hughes 115; U. S. v. Steffens, 27 F. 
Cas.No. 16,384; Walker v. Reid, 29 F. 
Cas.No. 17,084; Rawlinson v. Brain- 
ard, ete., Co., 59 N.Y.S. 880, 28 Misc. 
287; Dreydoppel v. Young, 14 Phila. 
(Pa.) 226; Braham v. Bustard, 1 Hem. 
&M. 447, 71 Reprint 195. 


23. Wirtz v. Eagle Bottling Co., 
24 A. 658, 50 N.J.Eq. 164; C. F. Sim- 
mons Medicine Co. v. Mansfield Drug 
Co., 23 S.W. 165, 93 Tenn. 84; Cheavin 
vy. Walker, 5 Ch.D. 862. 


fa] Label distinguished. — A 
trade-mark may sometimes in form 
serve as a label, but it differs from a 
mere label in such cases, in that it 
is not confined to a designation of the 
article to which it is attached, but 
by words or design is a.symbol or 
device which, affixed to a product of 
one’s manufacture, distinguishes it 
from articles of the same general na- 
ture manufactured or sold by others, 
thus securing to the producer the 
benefits of any increased sale by rea- 
son of any peculiar excellence he may 
have given to it. Higgins v. Keuffel, 
11 S.Ct. (ed, 140" WS.) 428) 35° Lik: 
470. 


{b] Neither letter nor horseshoe. 
nor any such simple device, can be 
claimed as a label under the Patent 
Law, but may be a trade-mark. Loril- 
lard v. Drummond Tobacco Co., 14 F. 
ga la i 


24, People v. 
LT Del OOO eee letas 
245716 NGYeCr:’ 63: 


25. See infra § 129. 


26. Schmalz v. Wooley, 41 A. 939, 
57 N.J.Eq. 303, 73 Am.S.R. 637, 43 
L.R.A. 86 [rev 39 A. 539, 56 N.J.Eq. 
649, and dist Schneider v. Williams, 
14 A. 812, 44 N.J.Hq. 391]. 


Hunnewell, 122 


Krivitzky, 61 N.E. 
10 N.Y.Ann.Cas, 


[§ 65] 16. Directions and Advertisements. 


[63 C.J.] 363 


used on goods are not trade-marks,?* unless made so 
under a statutory definition,?* although they will be 
protected against imitation on the ground of unfair 


[§ 64] b. Union Labels. Although there is author- 
ity to the contrary,?® it is generally held that a 
union label does not constitute a technical trade- 
mark?" in that it does not indicate with any de- 
eree of certainty the origin or the manufacturer of 
the goods to which it is affixed;?® and its use is 
not exclusive, but many persons not connected in 
business may rightfully use it.?® 
held that, even though it may not be a trade-mark, 
it is entitled to protection from infringement,®° and 
in some states statutes for this purpose have been 


But it has been 


Di- 


27. U.S.—Carson v. Ury, 39 F. 777, 
5 L.R.A. 614; In re Cigar Makers’ 
Assoc., 16 Off.Gaz. 958. 


Conn.—Lawlor v. Merritt, 63 A. 639, 
78 Conn. 630. 


Ill.—People v. Dantuma, 96 N.E. 
1087, 252 Ill. 561, 39 L.R.A.N.S. 1190, 
Ann.Cas.1912D 370. 


«Ind.—State v. Hagen, 33 N.B. 223, 
6 Ind.App. 167. 


Mass.—Weener v. Brayton, 25 N.E. 
46, 152 Mass. 101, 8 L.R.A. 640. But 
see Goyette v. C. V. Watson Co., 140 
N.E. 285, 245 Mass. 577 (holding that 
a union stamp is not a ‘trading 
stamp” but a label or trade-mark, 
showing that products bearing it are 
made by the manual labors of mem- 
bers of the union). 


Minn.—Cigar Makers’ Protective 
Union vy. Conhaim, 41 N.W. 943, 40 
Minn. 248, 12 Am.S.R. 726, 3 L.R.A. 
125, 

Mo.—State v. Bishop, 31 S.W. 9, 
fae Mo. 373, 49 Am.S.R. 569, 29 L.R.A. 


Pa.—MecVey v. Brendel, 22 A. 912, 
144 Pa. 235, 27 Am.S:R.-625, 13 TARA. 
377; Com. v. Norton, 9 Pa.Dist. 132, 
23 Pa.Co. 386, 7 Del.Co. 521. 


[a] In New York (1) under the 
statutory definition of a  ‘trade- 
mark,” it has been held that a union 
label is not a trade-mark. People v. 
Streep, 126 N.vaS: 1722. (@)) But vat 
was held otherwise before the stat- 
ute was enacted. People v. Fisher, 
3 N.Y.S. 786, 50 Hun 552; Strasser v. 
Moonelis, 55 N.Y.Super. 197, 11 N.Y. 
St. 270; Bloete v. Simon, 19 Abb.N. 
Cas. 88. 


28... Carson V.. Urys 39 R) 11G bola 
R.A. 614; Weener v. Brayton, 25 N.E: 
46, 152 Mass. 101; Cigar Makers’ Pro- 
tective Union y.-Conhaim, 41 N.W. 
943, 40 Minn. 243, 12 Am.S.R. 726, 3 
EE ReAs 125; 


29. State v. Hagen, 33 N.E. 223, 6 
Ind.App. 167; Weener v. Brayton, 25 
N.E. 47, 152 Mass. 101; Cigar Mak- 
ers’ Protective Union v. Conhaim, 41 
N.W. 943, 40 Minn. 243, 12 Am.S.R. 
726, 3 L.R.A. 125; People v. Streep, 
126 N-Y.S. 172. 


Right of trade union to acquire 
ie tees in union label see supra 


30. Carson v. Ury, 39 F. 777, 5 L.R. 
A. 614; People v. Dantuma, 96 N.E. 
L087, «252 T1153 561,°39 Lak. ACNeS 1190; 
Ann.Cas.1912D 370; State v. Hagen, 
33 N.E. 223, 6 Ind.App. 167; Hetter- 
man v. Powers, 43 S.W. 180, 102 Ky. 
133, 19 Ky.L. 1087, 80 Am.S.R. 348, 
39 LRA. 211: 


31. See statutory provisions, 


r 
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rections, advertisements, notices, and the like, al- 
though used in connection with the goods, form no 
A mark which is an adver- 
tisement in itself may not be a valid trade-mark.** 


part of a trade-mark.*? 


[§ 66] 17. Generic Name of Article*+—a. In Gen- 
The generic name of an article is descriptive 
of such article, and therefore cannot be exclusively 
Even words which 


eral. 
appropriated as a trade-mark.*° 


Constitutionality of state statutes 
protecting union labels see infra § 
138. 


Infringement of labels as criminal 
offense see infra § 145. 


32. Bickmore Gall Cure Co. v. 
Karns Mfg. Co., 126 F. 573 [rev on 
other grounds 134 F. 8338, 67 C.C.A. 
439] (“Be sure and work the horse,” 
as applied to a gall cure); Bolander 
-v. Peterson, 26 N.B, 603, 136 Ill. 215, 
LSA 1350" faff' 85-11 App. 55115 
Ball v. Siegel, 4 N.E. 667, 116 Ill. 137, 
56 Am.R. 766; Candee v. Deere, 54 Ill. 
439, 5:Am.R. 125; C. F. Simmons 
Medicine Co. v. Mansfield Drug Co., 
23 S.W. 165, 93 Tenn. 84; Gessler v. 
Grieb, 48 N.W. 1098, 80 Wis. 21, 27 
Am.S.R. 20. 


33. In re Anti-Cori-Zine Chemical 
Co., 34 App.D.C. 191; In re Central 
Consumers’ Co., 32 App.D.C. 523. 


[a] Example.—The word “Get- 
well;” as applied to medicines, con- 
stitutes an advertisement and not a 
trade-mark. In re Anti-Cori-Zine 
Chemical Co., 34 App.D.C. 191. 


34. Descriptiveness in general see 
supra § 43. 


35. U.S.—Holzapfel’s Composi- 
tions Co. v. Rahtjen’s American Com- 
position. Co., 22 S.Ct. 6,.183 U.S. 1, 
46 L.Ed. 49 [rev 101 F. 257, 41 C.C.A. 
329 (rev 97 F. 949)]; Delaware, etc., 
Canal Co, v. Clark, 13 Wall. 311, 20 L. 
Wd. 581; William H. Lutton Co. v. 
Lord & Burnham Co., 16 F.(2d) 490 
[aff 19 F.(2d) 1023]; Hiebig’s Extract 
of Meat Co. v. Liebig’s Extract Co., 
172 F. 158 [rev on other grounds 180 
F. 688, 103 C.C.A. 654]; H. B. Chaf- 
fee Mfg. Co. v. Selchow, 131 F. 543 
{aff 135 F. 1021, 68 C.C.A. 668]; Hor- 
lick’s Food Co. v. Elgin Milkine Co., 
120 F. 264, 56 C.C.A. 544; Liebig’s 
Extract of Meat Co. v. Walker, 115 F. 
822; Centaur Co. v. Marshall, 92 F. 
605; Centaur Co. v. Robinson, 91 F. 
889; Dadirrian v. Yacubian, 90 F. 812 
[aff 98 F. 872, 39 C.C.A. 321]; Cen- 
taur Co. v. Heinsfurter, 84 F. 955, 28 
C.C.A. 581; Air-Brush Mfg. Co. v. 
Thayer, 84 F. 640; Dadirrian v. Gul- 
Dadirrian v. Yacu- 
Leclancha Battery 
Co. v.. Western. Electric Co., 23 F. 
276; Ginter v. Kinney Tobacco Co., 
12 F. 782; Alleghany Fertilizer Co. 
v. Woodside, 1 ..F.Cas.No. 206, 1 
Hughes 115; Frese y. Bachof, 9 F. 
Cas.No, 5,110, 14 Blatchf. 432, 13 Off. 
Gaz. 635; Lea v. Deakin, 15 F.Cas. 
No: + 8,154, 11. Biss: -23;" Osgood _v. 
Allen, 18 F.Cas.No. 10,603, Holmes 
185, 3 Off.Gaz. 124. 


Cal.—Purity Springs Water Co. v. 
Redwood Ice Delivery, 263 P. 810, 203 
Cal. 286. 


Conn.—Hygeia Distilled Water Co. 
ae Ice Co., 40 A. 534, 70 Conn, 


Ill.—Bolander v. Peterson, 26 N.E. 
603, 136 Ill. 215, 11 L.R.A. 350 [aff 
35 Ill App. 551]; Max Levy & Co. v. 
Kartz, 250 Ill.App. 353 [cert den 49 
S.Ct. 512, 279 U.S. 870, 73 L.Ed. 1006]. 


Iowa.—Iowa Auto Market v. Auto 
Market & Exchange, 197 N.W. 321, 


- TRADE-MARKS, TRADE-N AMES, 


ape 


were not originally or of their own meaning de- 
seriptive terms, but which, by use, association, and 
acceptation, have come to be the generic name for 
a particular kind or class of goods, and indicate 


that only, and not origin or ownership, are not 


197 Iowa 420. 


Ky.—Travelers’ Ins. Mach. Co. v. 
Travelers’ Ins. Co. of Hartford, 
Conn.,.134 S.W. 877, 142 Ky. 523 [mod 
136 S.W. 154, 143 Ky. 216]. 


Mass.—H. A. Williams Mfg. Co. v. 
Noera, 32 N.E. 1037, 158 Mass. 110; 
Thomson v. Winchester, 19 Pick. 214, 
216,31 ‘Am: Dy 135. 


Mich.—Lamb Knit-Goods Co. Vv. 
Lamb Glove, etc., Co., 78 N.W. 1072, 
120 Mich. 159, 44 L.R.A. 841. 


Minn.—J. R. Watkins Medical Co. 
v. Sands, 86 N.W. 340, 83 Minn. 326; 
Watkins v. Landon, 54 N.W. 193, 52 
Sy 389, 38 Am.S.R. 560, 19 L.R.A. 


Mo.—Oakes v. St. Louis Candy Co., 
48 S.W. 467, 146 Mo. 391. 


Mont.—Hsselstyn v. Holmes, 114 P. 
118, 42 Mont. 507. 


N.J.—Charles R. De Bevoise Co. v. 


iiaee W. Co., 60 A. 407, 69 N.J.Eq. 


N.Y.—Prince Mfg. Co. v. Prince’s 
Metallic Paint Co., 31 N.E. 990, 135 
Nove 2adi LE RAL: 220 tGallott cay. 
Esterbrook, 47 Barb. 455 [aff 48 N.Y. 
3874, 8 Am.R. 553]; Thornton v. Crow- 
ley, 47 N.Y.Super. 527 [aff 89 N.Y. 
644]; Fetridge v. Wells, 4 Abb.Pr. 
144, 13 How.Pr. 385; Godillot v. Haz- 
ard, 49 How.Pr. 5 [aff 44 N.Y.Super. 
427 (aff 81 N.Y. 263)]. But see Dr. 
Dadirrian, etc., Co. v. Hauenstein, 74 
N.Y.S. 709, 37 Mise. 23 [aff 77 N.Y.S. 
1125, 74 App.Div. 630 (aff 67 N.E. 
1081, 175 N:Y, 522)1; Dadirrian v. 
Theodorian, 37 N.Y.S. 611, 15 Misc. 
300; Caswell v. Davis, 4 Abb.Pr.N.S. 
6, 35 How.Pr. 76 [aff 58 N.Y. 223, 17 
Am.R. 233]; Fetridge v. Merchant, 4 
Abb.Pr. 156; Fetridge v. Wells, 4 
Abb.Pr. 144, 13 How.Pr. 385; Fleisch- 
mann y. Schuckmann, 62 How.Pr. 92. 


Ohio.—Ironsides Co. v. Ironsides 
Chemical Co., 1 OhioN.P.N.S. 346. 


leg MTs v. Wright, 5 Phila. 


Tenn.—C. F. Simmons Medicine Co. 
v. Mansfield Drug Co., 23 S.W. 165, 93 
Tenn. 84, 


Tex.—Uvalde Rock Asphalt Co. v. 
Chapin-Colglazier Const. Co., (Civ. 
App.) 299 S.W. 710. 


Wis.—Avenarius v. Kornely, 121 N. 
W. 336, 139 Wis. 247; Marshall v. 
Pinkham, 9 N.W. 615, 52 Wis. 572, 38 
Am.R. 756. 


’ 


Eng.—Reddaway a Banham, 
[1895] 1 QB. 286 [rev on other 
grounds [1896] A.C. 199]; In re 


Chesebrough, [1902] 2 Ch. 1; In re 
Magnolia Metal Co., [1897] 2 Ch. 371 
[dist Barlow v. Johnson, 7 Rep.Pat. 
Cas. 395]; Waterman v. Ayres, 39 
Ch.D. 29; In re Leonard, 26 Ch.D. 
288; Linoleum Mfg. Co. v. Nairn, 7 
Ch.D. 834; Siegert v. Findlater, 7 
Ch.D. 801; Cocks v. Chandler, L.R. 11 
Eq. 446; HEdelsten v. Vick, 11 Hare 
78, 45 HEng.Ch. 78, 68 Reprint 1194; 
Young v..\Macrae,: 9 Jur.N.S. $22: 
Liebig’s Hxtract of Meat Co. v. An- 
derson, 55 L.T.Rep.N.S. 206; Liebig’s 


valid trade-marks.*® 
time of its adoption as a trade-mark, was valid as 
such, does not cease to be valid and become ge-— 
neric within the 


But a word which, at the 


condemnation of the .rule, merely 


Bxtract of Meat Co. v. Hanbury, 17 
L.T.Rep.N.S. 298; In re Formalin Hy- 
gienic Co., 17 Rep.Pat.Cas. 486. 


Newfoundl.—Ex p. Tessier, 7 New- 
foundl. 423. 


Ont.—Watson v. Westlake, 12 Ont. 
449 [foll Partlo v. Todd, 12 Ont. 171]. 


[a] Name in combination with 
distinctive features.—Although there 
can be no exclusive right in the com- 
mercial name of an article, as “Bor- 
ax Soap,” yet, when it is coupled with 
other distinctive features, the whole 
may be so apprepriated. Dreydoppel 
v. Young, 14 Phila. (Pa.) 226, 37 Leg. 
Int. 397. 


Combinations of words as trade- 
marks see supra § 62. 


36. U.S.—Brooten v. Oregon Kelp 
Ore Products Co., 24 F.(2d) 496; 
Shipley v. Hall, 256 F. 539; Liebig’s 
Extract of Meat Co. v. Walker, 115 F. 
822; Searle, etc., Co. v. Warner, 112 
F, 674, 50 C.C.A. 321 [aff 24 S.Ct. 79, 
191 U.S. 195, 48 L.Hd. 145]. 


Minn.—Watkins v. 
W. 193, 52 Minn. 389, 38 Am.S.R. 560, 
19; L.R.Ay 236; 


N.Y.—Thornton v. Crowley, 47 N.Y. 
Super. 527 [aff 89 N.Y. 644]. 


Eng.—National Starch Mfg. Co. v. 
Munn’s Patent Maizena, etc. Co., 
eet A.C. 275; In re Arbenz, 35 Ch. 
D. 248. 


Can.—Lightning Fastener Co., Ltd. 
v. Canadian Goodrich Co., Ltd., [1931] 
2 Dom.L.R. 625. 


[a] Applications of rule.—(1) Al- 


though the word ‘“‘Zipper’’ was origi- 


nally applied to a patented overshoe 
secured by a slide fastener, the fact 
that the public generally has adapt- 
ed the name to that type of fastener 
which was novel, rather than to the 
patented overshoe, renders the word 
descriptive of that type of fastener 
to such a degree as to preclude its 
registration as a trade-mark. Light- 
ning Fastener Co., Ltd. v. Canadian 
Goodrich Co. “Ltd. (Can.) o £19322 
Dom.L:R. 625. (2) Where the name 
“Bethabara Wood,’ invented by 
plaintiff, by general use became the 
descriptive name for a certain wood 
many years before he secured a reg- 
istered trade-mark for it, he acquired 
no exclusive right to the name, pre- 
venting defendant from handling and 
selling wood under that name. Ship- 
ley v. Hall, 256 F. 539. (3) Where 
complainant for seventeen years ad- 
vertised and sold a mineral substance 
under the name of “Kelp Ore,” and 
during that time the term had be- 
come recognized as descriptive of 
the substance, he could not thereaft- 
er claim the right to its exclusive use 
as a trade-mark. Brooten v. Oregon 
Kelp Ore Products Co., 24 F.(2d) 496. 


[b] Word “Julienne,” a name ap- 
plied to an article composed of veg- 
etables for soup, is not subject to 
protection when used with reference 
to a specific kind of that article, it 
being merely descriptive. Godillot v. 
Hazard, 49 How.Pr. 5 [aff 44 N.Y. 
Super. 427 (aff 81 N.Y. 263)]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Landon, 54 N.. 


* 


§§ 66-67] 


because it has become so generally known that it has 
been adopied by the public as the ordinary appel- 


lation of the article :37 


icle;*7 and so an arbitrary name 
applied by plaintiff to designate his manufacture 
of an article which has a generic name may be a 
valid trade-mark, no matter how widely known it 
may become under such arbitrary name.*® If a trade- 
mark has been permitted to lose its distinctiveness, 
and become merely a generic name, all trade-mark 


rights therein are lost.?® 
[§ 67] b. Patented Articles.*° 


37. N. K. Fairbank Co. v. Central 
Lard Co., 64 F. 133; Celluloid Mfg. 
Co. v. Read, 47 F. 712; Celluloid Mfg. 
Co. v. Cellonite Mfg. Co., 32 F. 94; 
Burton v. Stratton, 12 F. 696; Hy- 
geia Distilled Water Co. v. Hygeia 
Ice Co., 40 A. 534, 70 Conn. 516; Sel- 
See v. Baker, 93 N.Y. 59, 45 Am.R. 


“Otherwise a trade-mark, as soon 
as it should become valuable enough 
to be generic, would expire.” Ex p. 
Consolidated Fruit Jar Co., 16 Off. 
Gaz. (U.S.) 679, 680. 


[a] Phus a manufacturer who has 
produced an article of merchandise, 
for example a new pattern of cloth, 
and applied to it a particular fancy 
name, and sold it with a particular 
mark, under which name and mark 
it has obtained currency in the mar- 
Ket, acquires an exclusive right to the 
use of such name and mark, and is 
entitled to restrain all other persons 
from using such name and mark to 
denote articles similar in kind and 
appearance, although he may have no 
exclusive right of manufacturing the 
erricle. Hirst v. Denham, L.R. 14 Eq. 


3s. U.S.—American Fibre-Chamois 
Co. v. De Lee, 67 F. 329; Celluloid 
Mfg. Co. v. Read, 47 F. 712; Alle- 
ghany Fertilizer Co. v. Woodside, 1 F. 
Cas.No. 206, 1 Hughes 115. 


Ala.—Kyle v. Perfection Mattress 
Co., 28 So. 545, 127 Ala. 39, 85 Am.S.R. 
78, 50 L.R.A. 628. 


N.Y.—Dr. Dadirrian,., etc.,. Co. -v. 
Hauenstein, 74 N.Y.S. 709, 37 Misc. 
23 [aff 77 N.Y.S. 1125, 74 App.Div. 


630, and aff 67 N.E. 1081, 175.N.Y. 
522]; Fleischmann v. Schuckmann, 
62 How.Pr. 92. 


Eng.—Hirst v. Denham, L.R. 14 
Eq. 542; Barnett v. Leuchars, 13 L.T. 
Rep.N.S. 495. 


Ont.—Provident Chemical Works v. 


Canada Chemical Mfg. Co., 4 Ont.L. 
545. 
39. See infra § 229. 


40. Use of name of patented arti- 
cle as unfair competition see infra § 
125. 


41. Waterman v. 
Bell Ht 30 Ney. so0.L. 


42. Rice-Stix Dry Goods Co. v. J. 
A. Scriven Co., 165 F. 639, 91 C.C.A. 
475 [cert den 29 S.Ct. 692, 212 U.S. 
582, 53 L.Hd. 660, and dism 32 S.Ct. 
518, 223 U.S. 708, 56 L.Hd. 622]; Ger- 
mer Stove Co. v. Art Stove Co., 150 
F, 141, 80 C.C.A. 9; Hygienic Fleeced 
Underwear Co. v. Way, 137 F. 592, 70 
C.C.A. 553 [rev 133 F. 245]; Young v. 
Macrae, 9 Jur.N.S. 322. See Walker 
v. Reid, 29 F.Cas.No. 17,084 (where 
it was doubted that a trade-mark 
could be procured in the name of a 
patented article). 


[a] Anyone who deals in patented 
article may use the name by which it 
is known, even though the patent has 
not expired. Johnson v. Seaman, 108 


Shipman, 29 N. 


Although a seem- 


AND UNFAIR COMPETITION 


it is the generic 


patented article 


one suitable for 
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ingly contrary view has been expressed,*! during 
the life of a patent, the name of the patented article 
is not a valid trade-mark for sueh article, because 


designation or description of that 


article,*? but a trade-mark under which to sell the 


may be registered.42 On expira- 


tion of the patent the name by which the patented 
article has become known, although an arbitrary 


use as a trade-mark, or the name 


of the inventor, becomes publici juris, and anyone 
who makes and sells an article made in conformity 


with the patent 


F. 951, 48 C.C.A. 158 [rev 106 F. 915]; 


Vitascope Co. v. U. S. Phonograph 
Co., 83 F. 30. 


[b] Judicial statement of distinc- 
tion.—‘“‘It is very true fre Chat if: 
any one during the existence of the 
patent had applied the *name which 
the patentee tad given to his article 
to an article not an infringement of 
the patent he would probably have 
been stopped by injunction, but only 
because, although it would not have 
been an infringement of the patent, 
it would have been a false represen- 
tation that what he was selling was 
the patented article. In one sense, 
therefore, the name of the article 
might ke called a trade-mark, but the 
user of it would not be a user of a 
trade-mark in the sense in which 
Messrs. Palmer & Son must estab- 
lish a user for the purposes of this 


Act.” In re Palmer, 24 Ch.D. 504, 
520. \ 
43. In re Pitney-Bowes Postage 
ean Col, 56 App.D.C. 19, 6 F.(2d) 
44. U.S.—Elgin Nat. Watch Co. v. 


Illinois Watch Case Co., 21 S.Ct. 270, 
179° U.S.) 6657.45 I. Wd.: (365; Singer 
Mfg. Co. v. June Mfg. Co., 16 S.Ct. 
1002, 163 U.S. 169, 41 L.Ed. 118; 
Coats v. Merrick Thread Co., 13 S.Ct. 
966, 149 U.S. 562, 37 L.Ed. 847 [aff 
36 F. 324, 1 L.R.A. 616]; Goodyear’s 
India Rubber Glove Mfg. Co. v. Good- 
year Rubber Co., 9 S.Ct. 166, 128 U.S. 
598, 32 L.Ed. 535; Collis Co. v. Con- 
solidated Machine Tool Corporation 
of America, 41 F.(2d) 641 [cert den 51 
S.Ct. 90, 282 U.S. 886, 75 L.Ed. 781]; 
Walworth Co. v. Moore Drop Forging 
Co., 19 F.(2d) 496; Vibroplex Co. v. 
J. H. Bunnell & Co., 13 F.(2d) 528 [aft 
23 F.(23d) 490]; O’Sullivan Rubber 
Co. v. Genuine Rubber Co., 279 F. 972 
[mandate conformed to 281 F. 851, 
and rev on other grounds 287 F. 134]; 
American Specialty Co. v. Collis Co., 
235 FE. 929; Jenkins Bros. v. Kelly & 
Jones Co., 212 F. 328 [mod 227 F. 211, 
142 C.C.A. 11]; Yale & Towne Mfg. 
Co. v. Worcester Mfg. Co., 205 F. 952; 
Frank W. Whitcher Co. v. Sneierson, 
205 F. 767; Yale & Towne Mfg. Co. 
v. Ford, 203 F. 707, 122 C.C.A. 12 [aff 
196 F. 176]; De Long Hook & Eye 
Co. v. American Pin Co., 200 F. 66; 
Yale & Towne Mfg. Co. v. Worcester 
Mfg. Co., 195 F. 528, 115 C.C.A. 491; 
Rice-Stix Dry Goods Co. v. J. A. 


‘Scriven Co., 165 F. 639, 91 C.C.A. 475 


[cert den 29 S.Ct. 692, 212 U.S. 582, 53 
L.Ed. 660, and dism 32 S.Ct. 518, 223 
U.S. 708, 56 L.Ed. 622]; Sternberg 
Mfg. Co. v. Miller, etc., Mfg. Co., 161 
RF. 318, 88 C.C.A. 398; Warren Feath- 
erbone Co. v. American Featherbone 
Gorse CIE 1S se 2s CAL 671 55 Flor 
lick’s Food Co. v. Hlgin Milkine Co., 
120 F. 264, 56 C.C.A. 544: B. B. Hill 
Mfg. Co. v. Sawyer-Boss Mfg. Co., 118 
F. 1014, 56 C.C.A. 596 [aff 112 F. 144]; 
Singer Mfg. Co. v. Hipple, 109) F. 
152; Rahtjen’s American Composi- 
tion Co. v. Holzapfel’s Compositions 
Co., 97 F. 949 [rev 101 F. 257, 41 C.C. 
A, 329 (rev in 22 S.Ct. 6, 183 U.S. 


may eall it by that name;** and 


1, 46 L.Ed. 49)]; Centaur Co. v. Mar- 
shall, 92 F. 605; Centaur Co. v. 
Neathery, 91 F. 891, 34 C.C.A. 118; 
Centaur Co. v. Killenberger, 87 F. 
725; Centaur Co. v. Heinsfurter, 84 
F. 955, 28 C.C.A. 581; Frost v. Rinds- 
kopf, 42 F. 408; Singer Mfg. Co. v. 
June Mfg. Co., 41 F. 208 [rev 16 S. 
Ct. 1002, 163 U.S. 169, 41 L.Ed. 118]; 
Hiram Holt Co. v. Wadsworth, 41 F. 
34; Gally v. Colt’s Patent Fire-Arms 
Mfg. Co., 30 F. 118; Leclanche Bat- 
tery Co. v. Western Electric Co., 23 F. 
276; Goodyear Rubber Co. v. Day, 22 
F. 44; Wilcox, ete., Sewing-Mach. 
Co. v. Gibbens Frame, 17 F. 623, 21 
Blatchf. 431; Gray v. Taper-Sleeve 
Pulley Works, 16 F, 436; Singer Mfg. 
Co. v. Riley, 11 F. 706; Singer Mfg. 
Co. v. Stanage, 6 F. 279, 2 McCrary 
512; Fairbanks v. Jacobus, 8 F.Cas. 
No. 4,608, 3 Ban.&A. 108, 14 Blatchf. 
337; Filley v. Child, 9 F.Cas.No. 4,- 
787, 4 Ban.&A. 353, 16 Blatchf. 376, 16 
Off.Gaz. 261; Singer Mfg. Co. v. Lar- 
sen, 22 F.Cas.No. 12,902, 3 Ban.&A. 
246, 8 Biss. 151; Tucker Mfg. Co. v. 
Boyington, 24 F.Cas.No. 14,229, 9 Off. 
Gaz. 455; Goodyear Rubber Co. v. 
Goodyear’s Rubber Mfg. Co., 30 Off. 
Gaz. 97; In re Consolidated Fruit Jar 
Co., 14 Off.Gaz. 269. But see Ex p. 
oeseic nied Fruit Jar Co., 16 Off.Gaz. 
9% 


D.C.—McKesson & Robbins. v. 
Chas. H. Phillips Chemical Co., 57 
App.D.C. 342, 23 F.(2d) 763; In re 
Alvah Bushnell Co., 49 App.D.C. 133, 
264 F. 1013; Heaton-Peninsular But- 
ton Fastener Co. v. Independent But- 
ton Fastener Co., 43 App.D.C. 264, 
267; J. A. Scriven Co. v. Ferguson 
McKinney Dry Goods Co., 32 App.D.C. 
323; J. A. Scriven Co. tale 
Towles Mfg. Co., 
Edna Smelting, 5 
Mfg. Co., 30 App.D.C. 487. 


Ill—De Long Hook & Bye Co. v. 
Hump Hairpin Mfg. Co., 130 N.E. 
765, 297 Ill. 359 [rev 216 Ill.App. 230]. 


La.—New Iberia Extract of Tabas- 
co Pepper Co. v. E. McIlhenny’s Son, 
61 So. 131, 132 La. 149; Whann v. 
Whann, 41 So. 38, 116 La. 690. 


Mass.—Marshall Engine Co. v. New 
Marshali Engine Co., 89 N.E. 548, 203 
Mass. 410; Dover Stamping Co. v. 
Fellows, 40 N.E. 105, 163 Mass. 191, 
47 Am.S.R. 448, 28 L.R.A. 448. 


N.J.—-Mumford Molding Mach. Co. 
v. E. H. Mumford Co., 102 A. 9, 88 
N.J.Eq. 178; Edison v. Mills-Edi- 
sonia, 70 A. 191, 74 N.J.Eq. 521. 


N.Y.—wWilcox, ete, Sewing-Mach. 
Co. v. Kruse-Murphy Mfg. Co., 23 
N.E. 1146, 118 N.Y. 677; Selchow v. 
Baker, 93 N.Y. 59, 45 Am.R.+.169; 
Jaffe v. Evans, 75 N.Y.S. 257, 70 App. 
Div. 186; St. Louis Stamping Co. v. 
Piper, 33 N.Y.S. 448, 12 Misc. 270 
[aff 34 N.Y.S. 1147, 87 Hun 623]. 


Ohio.—Brill v. Singer Mfg. Co., 41 
OhioSt. 127, 52 Am.R. 74. 
R.I.—Armington vy. Palmer, 42 A. 


308, 21 R.I. 109, 79 Am.S.R. 786, 43 
L.R.A. 95, 
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this is true, even though the name of another article 
is added to the patented one and the device be- 
comes known by the combination name,*® or even 
though all the parts of the article are not patented.*® 
But the rule does not apply if the name is not 
generic,t? or if it has become indicative of some 
peculiar service rendered by the manufacturer.*® 
Mere continued use after expiration of the patent 
will not constitute the name a trade-mark,*® but it 
may be registered if its use has been such as to 
come within the ten-year clause of the federal Trade- 
Trade-mark rights may be acquired 
if the name is used on a product of a different com- 
position than that patented by the manufacturer, 
if no patent protection is claimed,*®! but otherwise 
if the patentee, after deviating from the patented 
process, appropriates the protection of the patent 
It has been held that, where 
the patent is invalid, the name is nevertheless publici 


Mark Act.®° 


for the new article.>? 


Eng.—Singer Mfg. Co. v. Loog, 8 
App.Cas. 15; Powell v. Birmingham 
Vinegar Brewing Co., [1896] 2 Ch. 54 
[aff [1897] A.C. 710]; In re Leonard, 
26 Ch.D. 288; In re Ralph, 25 Ch.D. 
194; In re Palmer, 24 Ch.D. 504; 
Linoleum Mfg. Co. v. Nairn, 7 Ch.D. 
834; Cheavin v. Walker, 5 Ch.D. 850 
[rev on other grounds 5 Ch.D. 862]; 
Singer Mfg. Co. v. Wilson, 2 Ch.D. 
434 [rev on other grounds 3 App.Cas. 


376]; Young v. Macrae, 9 Jur.N.S. 
322; In re Horsburgh, 53 L.J.Ch. 237 
note; Wheeler, etc, Mfg. Co. v. 


Shakespear, 39 L.J.Ch. 36; Coudy v. 
Mitchell, 37 L.T.Rep.N.S. 766. 


Ont.—Rubberset Co. v. 
Bros. Co., Ltd., 46 Ont.L. 11. 


[a] Reasons for rule.—(1) There 
can be no trade-mark or similar ex- 
clusive right in what has been, during 
the life of the patent, the name of the 
patented article, not because of any 
particular rule of trade-mark or pat- 
ent law, but because the word, dur- 
ing the term of the monopoly, has 
come to be a word of apt description. 
It has come to be the name of tke 
thing, and hence anyone who later 
makes the thing may call it by its 
true name. G. & C. Merriam Co. v. 
Saalfield, 198 F. 369, 117 C.C.A. 245 
[extending op 190 F. 927, 111 C.C.A. 
DLT Is (2) Patent monopoly cannot 
be prolonged indefinitely by claiming 
the generic name of a patented arti- 
cle as a trade-mark. Walworth Co. 
yee ets. Drop Forging Co., 19 F.(2d) 


[b] Name “Magnolia,” being ap- 
plied to a certain metal, by whomev- 
er manufactured, cannot be register- 
ed as a trade-mark or as the essen- 
tial part of one. In re Magnolia Met- 
al Co., [1897] 2 Ch. 871 [varying 66 
L.J.Ch. 312 (dist Barlow v. Johnson, 
7 Rep.Pat.Cas. 395)]. 


45. De Long Hook & Eye Co. vy. 
American Pin Co., 200 F. 66. 


fa] Test is whether the added 
name refers to a separate article or 
whether the combination has become 
a generic name in association with 
the patented article. De Long Hook 
pee Co. v. American Pin Co., 200 F. 
66. 


Boeckh 


Combinations as trade-marks see 
supra § 


46. Mumford Molding Mach. Co. 
v. E. H. Mumford Co., 102 A. 9, 88 
N.J.Eq. 178. 


47. Scandinavia Belting Co. v. As- 
bestos & Rubber Works of America, 
257 FE. 9387, 169 C.C.A. 87 [cert den 


“47 Am.S.R. 448, 28 L.R.A. 448; 


TRADE-MARKS, TRADE-NAMES, 


39 S.Ct. 494, 250 U.S. 644, 63 L.Hd. 
1186}; President Suspender Co. v. 
Macwilliam, 238 F. 159, 151 C.C.A. 235 
[aff 233 F. 433, and cert den 37 S.Ct. 
399, 243 U.S. 636, 61 L.Ed. 941]; Buf- 
falo Specialty Co. v. Wan Cleef, 227 
no 9d. 1b 42.6 CoA. Sit. 


48. Searchlight Gas Co. v. Prest- 
O-Lite Co., 215 F. 692, 131 C.C.A. 626; 
Prest-O-Lite Co. v. Davis, 215 F. 349, 
PSC. OVAL MEAOIeE [att 2209 Sm: SoMa: 
Prest-O-Lite Co. v. Brickner, 116 N.E. 
1071, 220 N.Y. 769; Prest-O-Lite Co. 
Vi aly, L6G IN. Bs 931505" 220) NEY, b22- 


[a] hus, where the term “prest- 
o-lite’ not only designated complain- 
ant’s patented acetylene gas contain- 
er, but also came to include complain- 
ant’s exchange system, the word was 
not a mere generic name or descrip- 
tion under which the article was sold, 
but indicated origin and manufacture, 
and therefore did not pass to the 
public on the termination of the pat- 
ent on the container. Prest-O-Lite 
Corey. WDWavis; 225 2h. 934950 3dr "Cie LAS 
491 [aff 209 F. 917]. 


49. Singer Mfg. Co. v. June Mfg. 
Co, 16-S.Ct. 1002, 1638 U.S. 169, 41 L. 
Ed. 118; Centaur Co. v. Heinsfurter, 
84 F. 955, 28 C.C.A. 581; Jaffe v. Ev- 
ans, 75 N-Y.S. 257, 70 App.Div. 186; 
Rubberset Co. v. Boeckh Bros. Co., 
tdee46 Ont e11: 


50. See infra § 157. 


51. McIlhenny Co. v. Gaidry, 253 
F. 613, 165 C.C.A. 239; Allen v. Walk- 
er & Gibson, 2385 B.-230. 


52. MHorlick’s Food Co. vy. Elgin 
Milkine Co., 120 F. 264, 56 C.C.A. 544; 
Centaur Co. v. Marshall, 92 F. 605. 


False use of “patented” as bar to 
relief for trade-mark infringement 
see infra § 98. 


53. Consolidated Fruit-Jar Co. v. 
Dorflinger, 6 F.Cas.No. 3,129; Loril- 
lard v. Pride, 36 Off.Gaz. (U.S.) 1150. 


54. Dover Stamping Co. v. Fel- 
lows, 40 N.E. 105, 163 Mass. 191, 194, 


Young 
v. Macrae, 9 Jur.N.S. 322. 


“One may choose to rely on the 
name alone; and if so, he may estab- 
lish or create a trademark which will 
be permanent. But if he seeks and 
obtains the protection afforded by a 
patent, he is bound to yield up his 
monopoly with all that belongs to it 
at the end of the term, and the right 
to the exclusive use of the name giv- 
en to his goods, which might other- 
wise have become a trademark, will 
ordinarily fall with the patent itself.” 


"Abin bt 
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juris, and not a trade-mark.®* A word which might 
become a valid trade-mark if applied to an unpat- 
ented article may not be so when applied to a pat- 
ented article, because,in the latter case it is more 
readily inferred that the word is used merely as © 
a name to identify the article, and not as a trade- 
mark.>+ A name applied to many forms of an article, 
to show ownership and origin, and not to any one 
particular form so as to become the generic name of 
a definite article, is a valid trade-mark, and it is 
not dedicated to the publie by expiration of a patent 
covering some or all of such articles;®°®> and con- 
versely, a name applied to only one form of a pat- 
ented article is not presumably the generic name 
of the patented article.*® 
to, and different from, the name of the patented 
article itself may be acquired which will survive 
the expiration of the patent;°? but, if a mark or 
symbol has been used as a further identification of 


A trade-mark in addition 


Dover Stamping Co. v. Fellows, su- 
pra. 


55. Edna Smelting, etc., Co. : 
Nathan Mfg. Co., 30 App.D.C. 487; 
Nathan Mfg. Co. v. Edna Smelting, 
etc., Co., 114 N.Y.S. 1033, 130 App. 
Div. 512. 


56. Udell-Predock Mfg. Co. v. 
Udell Works, 32 App.D.C. 282. 


[a] Illustrationsx—Where, in a 
trade-mark case involving the regis- 
tration of the word “Excelsior” as ap- 
plied to stepladders, it appears that 
applicant has for many years manu- 
factured several styles of ladders 
embodying features of a _ patent, 
which styles it has sold under as 
many different trade-names, and that 
one style has been sold under the 
name of “Excelsior,” it will not be 
presumed, at the instance of the op- 
poser of the application, in the ab- 
sence of substantive proof, that the 
word has become a generic designa- 
tion of ladders manufactured by ap- 
plicant, instead of a name indicating 


a source or origin of manufacture, - 


especially where it also appears that 
several other concerns have manufac- 
tured ladders embodying the same 
patent, and designated them under 
different trade-names. Udell-Pred- 
gee — Co. v. Udell Works, 32 App. 


57. Searchlight Gas Co. v. Prest- 
O-Lite Co., 215 F. 692, 131 C.C.A. 626; 
B. B. Hill Mfg. Co. v. Sawyer-Boss 
Mfg. Co., 118 F. 1014, 56 C.C.A. 596; 
Centaur Co. v. Killenberger, 87 F. 
725; Singer Mfg. Co. v. Stanage, 6 
F. 279, 2 McCrary 512; Osgood v. 
Rockwood, 18 F.Cas.No. 10,605. 11 
Blatehf. 3810; Ex p. Consolidated 
Fruit Jar Co., 16 Pat.Gaz. (U.S.) 679; 
In re Consolidated Fruit Jar Co., 14 
Off.Gaz. (U.S.) 269; Dover Stamping 
Co. v. Fellows, 40 N.E. 105, 163 Mass. 
191, 47 Am.S.R. 448, 28 L.R.A. 448; 
Nathan Mfg. Co. v. Edna Smelting, 
ete; Co, LIZ NVY-S) L0Sshy 430) Aa: 
Div.> 612% 
Daly (N.Y.) 1; Singer Mach. Manu- 
facturers v. Wilson, 3 App.Cas. 376; 
In re Palmer, 24 Ch.D. 504; Linoleum 
Mig. Co. ‘v.. Nairn, 7 ChiD) 834 


_ [a] Tustration.—One Weymouth 
invented and took out a patent for a 
certain kind of hay knife. The pat- 
ent was assigned to Holt, who, after 
some time, adopted the trade-mark 
“Lightning” for the knife. The 
knives became known to the trade as 
“Weymouth’s Patent” and “Light- 
ning” hay knives. It was held that 
the word “Lightning” was a valid 


For later cases, developments and changes in the law see Annotations, same title and section number. 


[§ 67 


Hegeman v. Hegeman, 8 ~ 


Ee eg a 
Z §§ 67-70] 


the patented article, rights therein do not survive.®8 
Blending the name with the trade-mark will not 
perpetuate the right to the name.®® 
the use of which antedated the patent, remain valid 
and exclusive notwithstanding the expiration of the 
It is always a question of fact arising 
on the evidence in each case whether the name in 
question has come to be the name of the article, and 
not a mark or sign indicating the manufacturer;°®! 
and there is no presumption that the name under 
which the patented article was sold was generic.®? 
In the absence of proof to that effect, rights in the 
trade-mark are not affected by the expiration of 


patent.®° 


the patent.®* 
[§ 68] c. Games. 


be deseriptive®® or in prior use.®® 
p 


trade-mark during the life and after 
the expiration of the patent, but the 


words ‘Weymouth’s Patent,” after 
the expiration of the patent, could 
not be exclusively appropriated. 


ee Holt Co. v. Wadsworth, 41 F 


mas. Krank, +Wi. =Whiteher. Co.5. vz 
Sneierson, 205 F. 767; Greene v. Man- 
ufacturers’ Belt Hook Co., 158 F. 640; 
ye pene v. Whann, 41 So. 38, 116 La. 


[a] Design which has been pro- 
tected by design patent becomes pub- 
lici juris after expiration of the pat- 
ent. Coats v. Merrick Thread Co., 13 
S.Ct. 966, 149 U.S. 562, 37 L.Ed. 847. 


{b] Drawing of patented article 
cannot be a trade-mark. Bristol Co. 
v. Graham, 199 F. 412, 414, 117 C.C.A. 
644; In re Moore’s Modern Methods, 
Lim., Application, 36 Rep.Pat.Cas. 6. 


Illustration of article as trade- 
mark see supra § 43. 


59. Singer Mfg. Co. v. June Mfg. 
COO SO ts1002> 163: US169,54 Le 
Ed. 118 [rev on other grounds 41 F. 
208]; Brill v. Singer Mfg. Co., 41 
OhioSt. 127, 52 Am.R. 74. 


60. McIlhenny Co. v. Bulliard, 265 
F. 705; President Suspender Co. v. 
Macwilliam, 238 Feats 1 BYES ii Es Ok OF NS 
235 [aff 233 F. 433, and cert den 37 S. 
€t. 399; 243- U.S. 636,. 61 L.Ed. 941]; 
Batcheller v. Thomson, 35 C.C.A. 
532, 93 F. 660 [rev 86 F. 6380]; Ave- 
narius v. Kornely, 121 N.W. 336, 139 
Wis. 247. 


61. Scandinavia Belting Co. v. As- 
bestos & Rubber Works of America, 
ZONE OS be O9s C.CLAwy 87) feert der 
39 S.Ct. 494, 250 U.S. 644, 63 L.Ed. 
1186]; President Suspender Co. v. 
Macwilliam, 238 F. 159, 151 C.C.A. 
235 [aff 233 F. 433, and cert den 37 
S:Ct.. 399; 243 U.S. 636, 61 L.Ed. 941]; 
Martha Washington Creamery But- 
tered Flour Co. v. Martien, 37 F. 797, 
[rev on other grounds 44 F, 473]; 
Singer Mach. Manufacturers v. Wil- 
son, 3 App.Cas. 376. 


62. President Suspender Co. v. 
Macwilliam, 238 F. 159, 151 C.C.A. 
235 [aff 233 F. 438, and cert den 37 
SiCt. 399, 243 (ORS 636, 61 L.Hd. 
941]. 

63. President Suspender Co. v. 


Macwilliam, supra. 


64. H. B. Chaffee Mfg. Co. v. Sel- 
chow, 131 F. 543 [aff 135 F. 1021, 68 
C.C.A. 668]; Ludington Novelty Co. 
v. Leonard, 127 F. 155, 62 C.C.A. 269 
[eert den 55 S.Ct. 797, 197 U.S. 620, 
49 L.Ed. 909, and aff 119 F. 9371; Sel- 
chow v. Baker, 93 N.Y. 59, 45 Am.R. 
169. 


AND UNFAIR 


The name of a game may be 
a valid trade-mark,*‘ but it must not, when adopted, 


Trade-marks, 


a trade-mark.*? 


publication may 


COMPETITION 


[§ 69] d. Books. 
is not a valid technical trade-mark,®’ although some 
authorities in granting relief against unfair com- 
petition have phrased the right as that given by 
a trade-mark.** A name applied to a series of books 
may, however, constitute a trade-mark;*® 
must be arbitrary and not merely the name of one 
or more of the books in the series,7® and it must 
not be descriptive.71 
his real name or a nom de plume, does not constitute 


[§ 70] e. Periodicals. 


[63 C.J.] 367 


The name or title of a book 


but it 


The author’s name, whether 


The name of a periodical 
constitute a valid technical trade- 


mark,’* but it must not be geographical,** in com- 


65. 
29. 


66. Selchow v. Chaffee, etc., Mfg. 
Cor, 1325". 996) 


67. G. & C. Merriam Co. v. Syndi- 
Cater bubs iGo. 35 SS: Ct. 7108") 23 7.U.Se 
618, 59 L.Ed. 1148. [dism appeal 207 
¥.. 515, 125 C.C\A. 177]; G. & C. Mer- 
riam Co. v. Ogilvie, 149 F. 858 [mod 
159" HS: 638, 88 .C:C5A, 596, 16) EARL A. 
N.S. 549, 14 Ann.Cas. 796, and cert 
denr28 ‘S.Ct. 1761) 209 US) 3651, (52) -Li 
Bid 9227, L720 B67. 95 CiClA 423% 
G. & C. Merriam Co. v. Straus, 1386 F. 


Waterman vy. Ayres, 39 Ch.D. 


477; Merriam v. Texas Siftings Pub. 
Co.,. 49 BF. 944; Merriam v. Famous 
Shoe, etc., Co.,. 47. F. 411; Black -v. 


Ehrich, 44 F, 793; Merriam v. Hollo- 
way Pub. Co., 43 F. 450; Mark Twain 
Case, 14 F. 728, 11 Biss. 459; In re 
Page Co., 47 App.D:.C. 195; Clode v. 
Charles Scribner’s Sons, 193 N.Y.S. 
176, 200 App.Div. 532. 


Protection of titles of copyrighted 
works see et and Literary 
Property § 1 


68. ata v. Holman, 84 F. 222; 
Potter v. McPherson, 21 Hun (N.Y.) 
559; Dicks v. Yates, 18 Ch.D. 76. 


fa] Right analogous to trade- 
mark.—‘‘A publisher or author has 
either in the title of his work or in 
the application of his name to the 
work, or in the particular marks 
which designate it, a species of prop- 
erty similar to that which a trader 
has in his trade-mark, and may like 
a trader claim the protection of a 
Court of equity against such a use 
or imitation of the name, marks or 
designation, as is likely in the opinion 
of the Court to be a cause of damage 
to him in respect of that property.” 
Robertson v. Berry, 50 Md. 591, 596, 
33 Am.R. 328. 


Use of title as unfair competition 
see infra § 126. 


69. Social Register Assoc. v. Mur- 
128 F. 116; In re Page Co., 47 
App.D.C. 195; Munro vy. Beadle, 8 
N.Y.S. 414, 55 Hun 312 [rev 2 N.Y.S. 


314]. 


70. In re Page Co., 47 App.D.C. 
195. 
71. Munro v. Tousey, 


129 N.Y. 38, 14 L.R.A. 245 


Descriptive terms in general see 
supra § 43. 


72. Mark Twain Case, 14 F. 728, 11 
Biss. 459, 

Personal names as trade-marks see 
supra § 54. 

73. U.S.—Vogue Co. v. Brentano’s, 


261 F. 420; New York Herald Co. v. 
Star Co., 146 F. 1023, 76 C.C.A. 678 


29 N.E. 9, 


mon use,’® or descriptive of the contents or nature 
of the publication.7® 


The title of a comic section 


[aff 146 F. 204]; Gannert v. Rupert, 
127 F. 962, 62 C.C.A. 594 [rev on oth- 
er grounds 119 F. 221]; Social Regis- 
ter Assoc. v. Howard, 60 F. 270. 


D.C.—New Metropolitan Fiction v. 
Dell Pub. Co., 57 App.D.C. 244, 19 F. 
(2d) 718. [cit Cyc]. 


Md.—Seabrook v. Grimes, 68 A. 883, 
107 Md. 410, 126 Am.S.R. 400, 16 L.R. 
A.N.S. 483. 


Mo.—Grocers’ Journal Co. v. Mid- 
land Pub. Co., 105 S.W. 310, 127 Mo. 
App. 356. 


N.Y.—Stephens v. De Couto, 30 N.Y. 


Super. 343, 4 Abb.Pr.N.S. 47; Dayton 
v. Wilkes, 17 How.Pr. 510. 
Pa.—Suburban Press. v. Phila. 


Suburban Pub. Co., 18 Pa.Dist. 997; 
Joseph Dixon Crucible Co. v. Gug- 
genheim, 2 Brewst. 321. 


Eng.—Clement v. Maddock, 1 Gif- 
fard 98, 65 Reprint 841. Contra Wal- 
ter v. Emmott, 54 L.J.Ch. 1059 (hold- 
ing that protection would be granted 
only on the grounds of unfair ccom- 
petition). 


Ont.—Carey v. Goss, 11 Ont. 619. 


[a] Property right in name of 
periodical undoubtedly exists, and no 
one has a right to use that name in 
eonnection with a similar publication. 
Gannett v. Ruppert, 119 F. 221 [rev 
127 F. 962, 62 C.C.A. 594]. 


74. Rose v. McLean Pub. Co., 27 
Ont. 325 [rev on other grounds 24 
Ont.A. 240]. 


Geographical names in general sce 
supra § 53. 


75. Pulitzer Pub. Co. v. Houston 
Printing Co., 11 F.(2d) 834 [aff 4 F. 
(2d) 924, and cert den 47 S.Ct. 91, 273 
U.S. 694, 71 L.Ed. 844]. 


76. See cases infra this note. 


[a] Tllustrations: (1) ‘Castle Al- 
bum,” as applied to an album con- 
taining pictures of castles. Schove 
v. Schmincke, 33 Ch.D. 546. (2) 
“College Humor,” applied to a maga- 
zine publishing extracts and illus- 


+trations from college humorous pub- 


lications. Collegiate World Pub. Co. 
v. Du Pont Pub. Co., 14 F.(2d) 158 
[aff 25 EF.(2d) 1018]. (3) “Motor 
Boat” or “Motor Boating Magazine.” 
Motor Boat Pub. Co. v. Motor Boat- 
ing Co., 107 N.Y.S. 468, 57 Misc. 108. 
(4) “Photoplay,” as applied to a 
magazine devoted to moving picture 


productions. Photoplay Pub. Co. v. 
La Verne Pub. Co., 269 F. 730 [rev 
261 F. 428]. (5) “Pictorial Times,” 


as applied to a newspaper illustrated 
with various printed engravings of 
the current events of the times, 
Spottiswoode v. Clark, 1 Coop. t. Cott. 


368 [63 C. J.] 


of a newspaper has been held to be a trade-mark,’* 
but it has also been held otherwise.*® Departmental 
headings in magazines are not trade-marks.?° Titles 
of newspapers may be registered as trade-marks in 
the patent office.8° Even though the name of a 
periodical is such as will not constitute a technical 
trade-mark, the unlawful use or imitation of the 
name will be redressed on the ground of unfair com- 
petition.®+ 


[§ 71] f. Theatrical Productions. The name of a 
dramatic or other theatrical production is not a 
trade-mark,®? but there is some authority seemingly 
to the contrary.*? Of course, it may not be used 
so as to amount to unfair competition.** 


_ TRADE-MARKS, TRADE-NAMES, 


en ee Ge MERLE he a See 


[§§ 70-73 

[§ 72] g. Secret and Proprietary Preparations. 
An originator of a secret preparation, unpatented, or 
his assignee, is entitled to the exclusive use of a dis- 
tinctive word appropriated as a trade-mark to char- 
acterize the preparation,*® but ‘a contrary view has 
also been expressed.8* If the name of a preparation 
is in common usage to designate a certain formula 
made by a number of persons, no one is entitled 
to its exclusive use.8? In England it has been held 
that, unless the inventor has permitted the word 
to lose its distinctiveness,’’ he has the exclusive 
right to its use, but, after his death, anyone may 
use the name as generic and deseriptive of the 
preparation.®® 


IV. INFRINGEMENT OF TRADE-MARKS°*° 


[§ 73] A. Definition and Nature of Infringement.* 
Infringement of a trade-mark consists in the un- 
authorized use or colorable imitation of it upon sub- 
stituted goods of the same class as those for which 


forded upon the ground that it is a fraud to use 
another’s trade-mark and thus pass off different 
goods as and for the goods of the proprietor of the 
mark®? rather than upon the ground of property in 


the mark has been appropriated.®? 


254, 47 Reprint 844, 2 Phil. 154, 22 
Eng.Ch. 154, 41 Reprint 900. (6) 
“Post Office Directory.” Kelly v. 
Byles, 13 Ch.D. 682. 


Descriptive terms in general see 
supra § 43. 


77. New York Herald Co. v. Star 
Co., 146 F. 204 [aff 146 F. 1023, 76 
C.C.A. 678]. 


78. New York Herald Co. v. Ot- 
tawa Citizen Co., 41 Can.S.C. 229. 


79. Funk & Wagnalls Co. v. Time- 
ly Films, 55 App.D.C. 152, 3 F.(2d) 
93. 


80. See infra § 150. 
81. See infra § 126. 


g2. Manners vy. Triangle. Film 
Corp:, 247.8.-301, 159 C:C.A, 395: [rev 
244 F. 293]. See Hopkins Amusement 
Co. v. Frohman, 67 N.E. 391, 202 Ill. 
541 [aff 103 Ill.App. 613] (where the 
court granted an injunction against 
the use by defendant of the name 
“Sherlock Holmes, Detective,” on the 
ground of unfair competition, ex- 
pressly stating that it did not de- 
cide whether or not plaintiff had a 
trade-mark in the name “Sherlock 
Holmes”). : 


83. Selig Polyscope Co. v. Uni- 
corn Film Service Corp., 163 N.Y.S. 
62. But see Underhill v. Schenck, 143 
N.B. 773, 238 N.Y. 7, 83 A.L.R.. 303 
(holding that, where no danger ex- 
ists that the patrons of the moving 
pictures will be misled into the belief 
that they are to witness a perform- 
ance of the spoken drama, an injunc- 
tion against the use of the name will 
be refused). 


84. See infra § 128. 


85. U.S.—Liebig’s Extract of Meat 
Co. v. Liebig Extract Co., 180 F. 688, 
103 C.C.A. 654 [rev 172 F. 158]; N. K. 
Fairbank Co. v. Central Lard Co., 64 
F, 133; Filkins v. Blackman, 9 F.Cas., 
No. 4,786, 13 Blatchf. 440; Hostetter 
v. Vowinkle, 12 F.Cas.No. 6,714, 1 Dill. 
329. 


Minn.—J. R. Watkins Medical Co. 
v. Sands, 82 N.W. 1109, 80 Minn, 89. 


N.Y.—Keasbey v. Brooklyn Chemi- 
cal Works, 37 N.E. 476, 142 N.Y. 467, 
40 Am.S.R. 623 [rev 21 N.Y:S. 696, 


Relief is af- 


67 Hun 648]. But see Fetridge v. 
Wells, 4 Abb.Pr.. 144, 13 How.Pr. 
385 (where the court expressed the 
view that no exclusive right to a 
name exists unless accompanied by 
the exclusive right to make the com- 
position). 


Ohio.—Drake Medicine Co. v. 
Glessner, 67 N.E. 722, 68 OhioSt. 337; 
Lioyd v. Merrill Chemical Co., 11 
oeuers (Reprint) 236, 25 Cine.L.Bul. 


Wis.—Avenarius v. Kornely, 121 N. 
W. 336, 1389 Wis. 247. 


Ont.—Radam v. Shaw, 28 Ont. 612; 
Davis v. Kennedy, 13 GrantCh. 523. 


Words descriptive of ingredients 
see supra § 43. 


Words suggestive of ingredients 
see supra § 46. 


86. Covell v. Chadwick, 26 N.E. 
856, 153 Mass. 263, 25 Am.S.R. 625; 
Chadwick v. Covell, 23 N.E. 1068, 151 
Mass. 190, 21 Am.S.R. 442, 6 L.R.A. 
839; Thomson v. Winchester, 19 Pick. 
(Mass.) 214, 31 Am.D. 135. 


[a] New kind of confection.— 
Where a confectioner accidentally 
concocted a new kind of candy and 
ealled it “What is it?’ he was held 
not to have an exclusive right to the 
name, one of the grounds being that 
he had no patent on the process and 
anyone producing similar candy could 
designate it by that name. Oakes vy. 
ae Hone Candy Co., 48 S.W. 467, 146 

oO. 5 


87... ‘Tinker ‘:-v.-. Mic, BES Patterson 
Dental Supply Co., 53 App.D.C. 387, 
287 F. 1014; Watkins v. Landon, 54 N. 
W. 198, 52 Minn. 389, 38. Am.S.R. 560, 
19 L.R.A. 236; C. F. Simmons Medi- 
cine Co. v. Mansfield Drug Co., 23 S. 
W,.165, 93 Tenn, 84; Marshall v. 
Pinkham, 9 N.W. 615, 52 Wis. 572, 
38 Am.R. 756. 


88. Liebig’s Extract of Meat Co. 
v. Hanbury, 17 L.T.Rep.N.S. 298; 
Browne v. Freeman, [1873] W.N. 178; 
Browne v. Freeman, 4 NewRep. 476. 


89. James v. James, L.R. 13 Kq. 
421; Singleton v. Bolton, 3 Doug. 
293, 26 H.C.L. 196, 99 Reprint 661. 
But see Hovenden v. Lloyd, 18 Wkly. 
Rep. 1182 (where the right to a name 


*By S. Boyp DARLING (§§ 73-92). 


was not questioned, but plaintiff was 
barred from relief for infringement 
on other grounds). 


90. Definition and nature of: 
Trade-mark see supra § 1. 
Unfair competition see infra § 100. 


91. U.S—Amoskeag Mfg. Co. v. 
Trainer, 101 U.S. 51, 25 L.Ed. 993; 
Delaware, etc., Canal Co. v. Clark, 13 
Wall. 311, 20 L.Ed. 581; Bass v. Chris- 
tian Feigenspan, 96 F. 206; Kinney v. 
Allen, 14 F.Cas.No. 7,826, 1 Hughes 
106; Osgood v. Rockwood, 18 F.Cas. 
No. 10,605, 11 Blatchf. 310. 


Iowa.—Sartor v. Schaden, 101 N.W.. 
511, 125 Iowa 696. 


Ky.—George T. Stagg Co. v. Taylor,, 


27.S.W. 247, 95 Ky. 651, 16 Ky.L. 213. ~ 


NVY.—Low, v.. Hart, 90..NVY. 457% 
Gillott v. Esterbrook, 48 N.Y. 374, 8. 
Am.R. 553; Partridge v. Menck, How. 
A.Cas. 547 [aff 2 Barb.Ch. 101 (aff 2 
Sandf.Ch. 622)]. 


Eng.—Upmann y. Forester, 24 Ch.D.. 


231; McAndrew v. Bassett, 4 DeG.J.&- 


S. 380, 69 Eng.Ch. 293, 46 Reprint 965; 


Bass v. Dawber, 19 L.T.Rep.N.S. 626;; 
Singer Mfg. Co. v. Kimball, 10 Sc.L.. 


Rep. 173. 
92 U.S.—Oil 


Safety Razor Corporation, 34 F.(2d) 


445 [rev 26 F.(2d) 108]; Pulitzer Pub.. 


Co. v. Houston Printing Co., 4 F.(2d) 


924 [aff 11 F.(2d) 834, cert den 47 S.. 
Ct. 91, 273 U.S. 694, 71 L.Ed. 844];. 


General Baking Co. v. Gorman, 3 F. 


(2d) 891 [aff 295 F. 168, cert den 45. 
S.Ct. 639, 268 U.S. 705, 69 L.Ed. 1167];. 


Ward Baking Co. v. Potter-Wrighting- 


ton, 298 F. 398 [aff 288 FB. 597]; Le 
Blume Import Co. v. Coty, 293 F. 344- 
[aff 292 F. 264]; Loughran v. Quaker- 


City Chocolate & Confectionery Co., 
286 F. 694 [aff 296 F. 822]; Coca-Cola 


Co. v. Old Dominion Beverage Corpo-. 


ration, 271 F. 600 [cert den 41 S.Ct. 


624, 256 U.S. 708, 65 L.Wd. 1179]; G. &. 


C. Merriam Co. v. Saalfield, 198 F. 369, 
117 C.C.A. 245 [extending op on reh 
190 F. 927, 111 C.C.A. 517]; A. Leschen, 


etc., Rope Co. v. Broderick, etc., Rope- 


Co., 123 F. 149 [aff 26°S.Ct, 425, 201 U. 


S. 166, 50 L.Ed. 170]; Manhattan Medi-. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


L : Conservation En-- 
gineering Co. v. Brooks Engineering: 
Co., 52 F.(2d) 783; American Safety’ 
Razor Corporation y. International. 


Bo ns 


Me ee ey 


the mark itself.°? The essence of the wrong consists 
in the sale of the goods of one manufacturer or deal- 
er as and for those of another by means of such 
trade-mark,®* and equally so whether the mark is 
associated with manufactured goods,°> or with a 


cine Co, v. Wood, 16 F.Cas.No. 9,026, 
4 Cliff. 461, 14 Off.Gaz. 519 [aff 2 S.Ct. 
436, 108 U.S. 218, 27 L.Ed. 706]. 


Cal.—Hall v. Holstrom, 289 P. 668, 
106 Cal.App. 563. 


D.C.—Peter Schoenhofen Brewing 
Co. v. Maltine Co., 30 App.D.C. 340, 346. 


Fla.—El1 Modelo Cigar Mfg. Co. v. 
Gato, 7 So. 23, 25 Fla. 886, 23 Am.S.R. 
537, 6 L.R.A. 823. ‘ 


Mo.—Westminister Laundry Co. v. 
Hesse Envelope Co., 156 S.W. 767, 174 
Mo.App. 238. 


N.J.—Perlberg v. Smith, 62 A. 442, 
70 N.J.Eq. 638. 


N.Y.—Ball v. Broadway Bazaar, 87 
N.E. 674, 194 N.¥. 429; Chas. S. Hig- 
gins Co. v. Higgins Scap Co., 39 N.E. 
490, 144 N.Y. 462, 43 Am.S.R. 769, 27 
L.R.A. 42; Popham v. Cole, 66 N.Y. 69, 
23 Am.R. 22 [aff 38 N.Y.Super. 274, 14 
Abb.Pr.N.S. 206]; Rockowitz Corset 
& Brassiere Corporation v. Madame X 
Co., 226 N.Y.S. 293, 222. App.Div. 359 
{aff 162 N.E. 76, 550, 248 N.Y. 272, 
623]; Lowell Lamb & Co. v. Hersko- 
vits, 198 N.Y.S. 55, 204 App.Div. 407 
[appeal dism 144 N.E. 897, 238 N.Y. 
572]; Oneida Community y. Oneida 
Game Trap Co., 150 N.Y.S. 918 [aff 
154 N.Y.S. 391, 168 App.Div. 769]. 


Pa.—B. V. D. Co. v. Kaufmann & 
Baer Co., 116 A. 508, 272 Pa. 240; P. HE. 
eons Co, v. Levin, 1 Pa.Dist.&Co. 

ios 


Eng.—Lee v. Haley, L. R. 5 Ch. 155; 


Boulnois v. Peake, 13 Ch.D. 513 note; 
Perry v. Truefitt, 6 Beav. 66, 49 Re- 
print 749; McAndrew v. Bassett, 4 De 
G.J.&S. 380, 69 Eng.Ch. 293, 46 Reprint 
965; Collins Co. v. Brown, 3 Kay&J. 
423, 69 Reprint 1174. 


Ont.—McCall vy. Theal, 28 GrantCh. 
A8, 


[a] Infringement by acts in for- 
eign country.—Neither common-law 
nor registered trade-marks afford any 
‘protection against acts committed 
wholly in a foreign country. Vacuum 
Oil Co. v. Eagle Oil Co., 122 F. 105 
[rev 110 F. 520]. 


93. Ward Baking Co. v. Potter- 
Wrightington, 298 F. 398 [aff 288 F. 
597]; Bayer Co. v. United Drug Co., 
272 F. 505; Hanover Star Milling Co. 
vy. Allen & Wheeler Co., 208 F. 513; 
‘Collins Co. v. Brown, 3 Kay&J. 423, 
69 Reprint 1174. © 


[a] “The principle upon which 
courts proceed in restraining the 
simulation of names in the nature of 
trade marks and have come to desig- 
nate the business of a particular per- 
son or company, is stated in Lee v. 
Haley, L. R. 5 Ch. 155, an action to 
restrain the use by the defendant of 
the name of The Guinea Coal Co., in 
his business. I quite agree (said Gif- 
ford, L. J.), that they (plaintiffs) 
have no property in the name (Guinea 

’ Coal Co.), but the principle upon which 
the cases on the subject proceed is, 
not that there is property in the word, 
put that it is a fraud on a person who 
has established a trade and carries 
it on under a given name, that some 
other person should assume the same 
name, or the same name with a slight 
alteration in such a way as to induce 
persons to deal with him in the be- 
lief that they are dealing with the per- 
son who has given a reputation to the 
name.” Chas. S. Higgins Co. v. Hig- 

gins Soap Co., 39 N.E. 490, 144 aN Ye 


AND UNFAIR 


i 


462, 469, 48 Am.S.R. 769, 27 L.R.A. 42. 
meade for protection see supra 


94. U.S.—Delaware, etc., Canal Co. 
v. Clark, 13 Wall. 311, 20 L.Hd. 581; 
American Safety Razor. Corporation 
v. International Safety Razor Corpo- 
ration, 34 F.(2d) 445 [rev 26 F.(2d) 
108]; Sweet Sixteen Co. v. Sweet ‘16” 
Shop, 15 F.(2d) 920; General Baking 
Co. v. Gorman, 3 F.(2d) 891 [aff 295 
Fr. 168, cert den 45 S.Ct. 639, 268 U.S. 
705, 69 L.Ed. 1167]; G. & C. Merriam 
Co. v. Saalfield, 198 F. 369, 117 C.C.A. 
245 [extending op 190 F. 927, 111 C.C. 
A. 517]. 


brad ecg v. Ingram; 28 App.D.C. 


Ill.—William J. Moxley Co. 
Braun, ete., Co., 93 Ill.App. 183. 


Iowa.—Sartor v. Schaden, 101 N.W. 
511, 125 Iowa 696. 


Mich.—Warren Bros. Co. v. Barber 
Asphalt Paving Co., 108 N.W. 652, 145 
Mich. 79, 12 L.R.A.N.S. 339. 


Minn.—Cigar Makers’ Protective 
Union v. Conhaim, 41 N.W. 943, 40 
orig 243, 12 Am.S.R. 726, 3 L.R.A. 


Vv. 


Mo.—Gaines v. E. Whyte Grocery, 
etc., Co., 81 S.W. 648, 107 Mo.App. 507. 


N.J.—Safety Storage Co. v. Lupen- 
ski, 186 A. 203, 100 N.J.Eq. 385. 


N.Y.—Ball y. Broadway Bazaar, 87 
N.E. 674, 194 N.Y. 429; Popham v. 
Cole, 66 N.Y. 69, 23 Am.R. 22 [aff 38 
N.Y.Super. 274, 14 Abb.Pr.N.S. 206]; 
Lowell Lamb & Co. v. Herskovits, 198 
N.Y.S. 55, 204 App.Div. 407 [appeal 
dism 144 N.E. 897, 238 N.Y. 572]. 


Pa.—P. E. Sharpless Co. v. Levin, 1 
Pa.Dist.&Co. 279. 


Eng.—Perry v. Truefitt, 6 Beav. 66, 
49 Reprint 749; Farina v. Silverlock, 
6 DeG.M.&G. 214, 55 Eng.Ch. 213, 43 
Reprint 1214; Collins Co. v. Brown, 
3 Kay&J. 423, 69 Reprint 1174. 


Can.—Boston Rubber Shoe Co. v. 
Montreal Boston Rubber Shoe Co., 32 
Can.S.C. 315. 


Que.—Fafard v. Ferland, 6 Que.Pr. 


. 


[a] Competition.—(1) Actual com- 
petition must be shown to entitle 
complainant to an injunction in a suit 
for infringement of a _ trade-mark. 
Hanover Star Milling Co. v. Allen & 
Wheeler Co., 208 F. 518, 125 C.C.A. 515 
[aff 36 S.Ct. 357, 240 U.S. 408, 60 L. 
ied. 713]. (2) A manufacturer and a 
dealer in whole wheat flour, which 
had sought to increase the sales of 
its product by extensively advertising 
bread made from its flour, and had 
furnished bakers using its flour with 
wrappers bearing its trade-mark, is 
in competition with a baker selling 
similar bread in a wrapper which in- 
fringes the flour dealer’s trade-mark. 
Ward Baking Co. v. Potter-Wright- 
ington, 298 F. 398 [aff 288 F. 597]. 


[b] Doctrine of unfair competi- 
tion is founded entirely upon this 
same principle, which is extended to 
cover cases of words, names, and 
marks not subject to exclusive appro- 
priation as technical trade-marks. 
See infra §§ 102, 103. 

95. Lowell Lamb & Co. v. Hersko- 
vits, 198 N.Y.S. 55, 204 App.Div. 407 
{appeal dism 144 N.E. 897, 238 N.Y. 
572]. 
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natural product acquired and exclusively owned,°® 
or with goods manufactured from materials from a 
natural source exclusively owned.?? 
this false representation is directly or impliedly 
made that relief will be granted in equity.?® 


It is only when 
An 


[a] It is not important that a 
complainant does not himself manu- 
facture the goods on which he uses 
his trade-mark, but it is sufficient if 
he has them manufactured for him 
and controls them. Charles Broad- 
way Rouss, Ine. v. Winchester Co., 
300 F. 706 [rev 290 F. 463, and cert 
rite 45 S.Ct. 92, 266 U.S. 607, 69 L.Ed. 

Daly 


96. Congress & Empire Spring Co. 
v. High Rock Congress Spring Co., 45 
N.Y. 291, 297, 6 Am.R. 82, 10 Abb.Pr. 
N.S. 348 [rev 57 Barb. 526]. 


“Sometimes it is said that the es- 
sence of the injury is fraud upon the 
owner, be he the owner who alone can 
make, or the owner who alone can 
sell, a specific article artificial. It is 
as much a fraud to injure the owner 
who has and sells a specific article, 
whose natural source is his alone. 
The court interferes to protect the 
plaintiff who has an exclusive right 
to use any particular mark or symbo! 
in connection with the sale of some 
commodity. It is because it is his 
property for the purpose of such ap- 
plication. For the benefit of the 
vendor the application of the mark or 
symbol may be as well to a vendible 
commodity natural as to one artifi- 
cial; and thus the vendor of the one 
equally with the vendor of the other 
have a right in his mark.’ Congress 
& Empire Spring Co. v. High Rock 
Congress Spring Co., supra. 


97. Prince Mfg. Co. v. Prince’s 
Metallic Paint Co., 31 N.E. 990, 185 N. 
NY; 24, 3%; Lt LRA 129; 


“The jurisdiction of equity to re- 
strain the infringement of trade- 
marks is founded upon the right of 
property in the plaintiff and its 
fraudulent invasion by another, and 
is exerted to prevent fraud upon him 
and upon the public. A plaintiff who 
has adopted a trade-mark to identify 
his production, and by his labor and 
skill has created a valuable market 
therefor and has induced public con- 
fidence in the superior quality of his 
goods, whether based on the_ skill 
used in their manufacture, or in the 
material from which they are made, 
or on both combined, is entitled, so 
long as he deals openly and honestly 
with the public, to be protected 
against those who, without right, at- 
tempt to appropriate his symbol to 
other goods of the same class. In 
protecting the owner of the trade- 
mark the public is also protected and 
deception is prevented.” Prince Mfg. 
Co. v. Prince’s Metallic Paint Co., 31 
N.E. 990, supra. 


98. U.S.—Coats v. Merrick Thread 
Co.,7138/S:Ct. 966, 149 (US.4562)° 37k. 
Ed. 847; Delaware, etc., Canal Co. v. 
@lark, 13> Wall.) 3211, :/ 20nd) bax 
Crowell Pub. Co. v. Italian Monthly 
Co., 28 F.(2d) 613; General Baking 
Co. v. Gorman, 8 F.(2d) 891 [aff 295 
F. 168, cert den 45 S.Ct. 639, 268 U.S. 
705, 69 L.Ed. 1167]; Hanover Star 
Milling Co. v. Allen & Wheeler Co., 
208 F. 518; Frese v. Bachof, 9 F.Cas. 
No. 5,110, 14 Blatchf. 432, 13 Off.Gaz. 
635; Osgood v. Allen, 18 F.Cas.No. 
10,603, Holmes 185, 3 Off.Gaz. 124. 


Ill.—Candee v. Deere, 54 Ill. 439, 5 
Am.R. 125. 


N.Y.—Hier v. Abrahams, 82 N.Y. 
519, 37 Am.R. 589; Popham v. Cole, 
66 N.Y. 69, 23 Am.R. 22; 
Mfg. Co. v. Spear, 4 N.Y.Super. 599, 7 
N.Y.Leg.Obs. 301. 


~ 
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infringement is no less so because plaintiff whose 
trade-mark is being infringed himself or by his agent 
purchased the goods bearing the mark from the in- 
fringer with a view to making evidence in an action 
to be brought;®® but there is no infringement where 
plaintiff, in purchasing the goods from the sus- 
pected infringer, orders him to affix the mark and 
then takes advantage of it for the purpose of bas- 
ing thereon an action for injunction and damages.* 
The amount of business done is immaterial on the’ 
issue whether defendant infringed plaintiff’s mark.” 


Infringement under federal statute.’ Where action 
for infringement is brought under federal statutes, 
the essentials of infringement are fixed by terms of 
the statute,* and, in the absence of proof of a single 
essential, there is no statutory infringement.°® 


[§ 74] B. Actual Copying or Use. When a trade- 
mark is actually copied and used upon other goods 


Pa.—Heinz v. Lutz, 23 A. 314, 146 
Pa. 592; Jos. Dixon Crucible Co. v. 
Guggenheim, 7 Phila. 408. 


Eng.—Read vy. Richardson, 45 L.T. 
Rep.N.S. 54 (per Jessel, M. R.); Hogg 
v. Kirby, 8 Ves.Jr. 215, 32 Reprint 336. 


[a] There is not ground for in- 
junction to protect a trade-mark or 
label, where the ordinary purchaser 
is not deceived into buying defend- 
ant’s goods when it is intended to 
buy plaintiff’s. New Orleans Coffee 
Co. v. American Coffee Co., 49 So. 730, 
124 La. 19. See also infra § 77. 


99. Kessler v. Klein, 177 F. 394, 
101 C.C.A. 478; Kessler v. Goldstrom, 
177 F. 392, 101 C.C.A. 476. 


1. Liebig’s Extract of Meat Co. v. 
Libby, 103 F. 87; Stetson y. Brennen, 
48 N.Y.S. 601, 21 App.Div. 552. 


2. Garcia v. Garcia, 197 F. 637. 


3. Regulation, registration, and 
offenses under federal statutes see 
infra §§ 137-211. 


4 Ironite Co. v. Guarantee Water- 
proofing Co., 52 F.(2d) 288. 


5. Ironite Co. v. Guarantee Wa- 
terproofing Co., supra. 


[a] Unauthorized use of goods 
bearing the trade-mark is not in- 
fringement under the federal stat- 
ute in the absence of proof of use in 
interstate commerce. Ironite Co. v. 
Guarantee Waterproofing Co., 52 F. 
(2d) 288. ( 


6. U.S.—American Safety Razor 
Corporation v. International Safety 
Razor Corporation, 34 F.(2d) 445 [rev 
26 F.(2d) 108]; Duro Co. v. Duro Co., 
27 H.(2d) 336 [aff 27° F.¢(2d) 339); 
American Insulation Co. v. Bternit 
Roofing Corporation, 14 F.(2d) 235; 
Smith & Wesson v. Galef, 292 F. 314; 
Hoffmann-La Roche Chemical Works 
v. Morganstern & Co., 281 F. 923 [cert 
den 43 S.Ct. 92, 260 U.S. 729, 67 L.Ed. 
485]; Manitou Springs Mineral Wa- 
ter Co. v. Schueler, 289 F. 598, 152 C. 
C.A. 427; United Drug Co. v. Theo- 
dore Rectanus Co., 206 F. 570 [rev 226 
HW. 545, 141 C.C.A. 301 (aff 39 S.Ct. 48; 
248 U.S. 90, 68 L.Ed. 141)]; Gorham 
Mfg. Co. v. Schmidt, 196 F. 955; Lay- 
ton Pure Food Co. v. Church & Dwight 
Co., 182 F.. 24, 104 C.C.A. 464; Ameri- 
can Tobacco Co. v. Polacsek, 170 F. 
117; Baglin v. Cusenier Co., 156 F. 
1016 [mod 164 F. 25, 90 C.C.A. 499 
(rev 31 S.Ct. 669, 221 U.S. 580, 55 L. 
Ed. 863)]; Thackeray v. Saxlehner, 
125 E. 911, 60 C.C.A. 562; Sawyer 
Crystal Blue Co. v. Hubbard, 32 F. 


TRADE-MARKS, TRADE-NAMES, 


trade-mark ;® 


deceive.1* 


388; Consolidated Fruit-Jar Co. v. 
Tome, 6. Cas.No.3,1381,> 2) Node. 
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Iowa.—Sartor v. Schaden, 101 N. 
W. 511, 125 Iowa 696. 


La.—Lacroix v. Nodal, 6 So. 795, 41 
La.Ann. 1018, 


Mass.—Reading Stove Works, Orr, 
Painter & Co. v. S. M. Howes Co., 87 
Ao 751, 201 Mass. 437, 21 L.R.A.N.S. 
979. 


Mo.—Gaines vy. E. Whyte Grocery, 
ete Co., 81 S.W. 648, 107 Mo.App. 


N.Y.—Gillott v. Esterbrook, 48 N.Y. 
374, 8 Am.R. 553 [aff 47 Barb. 455]; 
Lenasa Realty Corporation y. Liberty 
Public Market, 240 N.Y.S. 545, 136 
Misc. 276; Frevert Machinery Co. v. 
Hollander Machinery Co., 178 N.Y.S. 
151, 108 Mise. 168; Selig Polyscope 
Co. v. Unicorn Film Service Corp., 163 
N.Y.S. 62. 


Eng.—McAndrew y. Bissell, 4 De 
G.J.&S. 380, 69 Eng.Ch. 293, 46 Reprint 
965; Braham v. Bustard, 1 Hem.&M. 
447, 71 Reprint 195. 


Ont.—Radam v. Shaw, 28 Ont. 612. 


7. Reid,. Murdoch & Co. v. H. P. 
Coffee Co., 48 F.(2d) 817 [rev 48 F. 
(2d) 815, and cert den 52 S.Ct. 9, 284 
U.S. 621, 76 L.Ed. 529]. 


Use of superior grade mark on 
genuine goods of inferior grade see 
infra § 838. 


8. Smith v. Fair, 14 Ont. 729. 


[a] Color not test.—In deciding 
the question of piracy of a trade- 
mark, the color of the marks cannot 
be taken into account, and the only 
test is a comparison of the uncolored 
diagrams. Nuthall vy. Vining, 28 
Wkly.Rep. 330. 


9. Paducah Distilleries Co. v. 
Pr encane Mfg. Co., 6 La.A. (Orleans) 
ol. 


10. U.S.—Smith & Wesson vy. Ga- 
lef, 292 BF. 314; Wightman & Hough 
Co. v. Nivois, 264 F. 98; Layton Pure 
Food Co. v. Church & Dwight Co., 182 
F. 24, 104 C.C.A. 464; Hutchinson v. 
Loewy, 1638 F. 42, 90 C.C.A. 1; Ameri- 
can Tin Plate Co. vy. Licking Roller 
Mill Co., 158 F. 690; Enoch Morgan’s 
Sons Co. v. Ward, 152 F. 690, 81 C.C.A. 
616, 12 RAGIN .S, 29. 


N.J.—EHureka Fire Hose Co. vy. 
Eureka Rubber Mfg. Co., 60 A. 561, 69 
Skee 159 [aff 71 A. 1134, 71 N.J.Eq. 
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of the same class, there is, of course, an infringe- 
ment,® even though the word or symbol is also used 
as a grade mark to designate a particular grade of 
goods;7 and this is true independent of the color 
used where color is not an essential element of the 
and even though deseriptive matter 
used with the trade-mark by its owner is not copied ;° 
or even though the infringer uses descriptive mat- 
ter?® or a trade-mark of his own therewith,’ and 
even though the marks are stamped on the goods 
as a necessary incident of the process of manufacture 
where it does not appear that the particular design 
was itself essential.1? 
may be lawfully used by another, if used, not as 
a trade-mark for rival goods, but honestly, in good 
faith, without any deceptive artifice, as part of a 
truthful descriptive statement applied to the goods,**® 
but not where the manner of their use is likely to 
A trade-mark consisting of a name or 


The words of a trade-mark 


N.Y.—Hier v. Abrahams, 82 N.Y. 


519, 37 Am.R. 589. 


IEing.—Edelston v. Edelston, 1 De 
G.J.&S. 185, 66 Eng.Ch. 142, 46 Re- 
print 72; Sanitas Co. v. Condy, 56 L. 
T.Rep.N.S. 621. 


Ont.—Crawford v. 
GrantCh. 149. 


11. Columbian Art Works v. De- 
fiance Sales Corporation, 45 F.(2d) 
342. 


12. Capewell Horse Nail Co. v. 
Mooney, 172 F. 826, 97 C.C.A. 248. 


[a] Check figure on horseshoe 
nails.—It was no defense to a suit to 
restrain the infringement of plain- 
tiff’'s trade-mark consisting of a check 
figure formed of intersecting lines 
impressed on the bevel face beneath 
the heads of horseshoe nails that such 
mark was produced while the nail 
Was passing through one of the rolls 
of the manufacturing machinery by 
which the nail was gripped and held 
in place, it not appearing that the 
pattern of the gripping surface of the 
roll was required to be the same as 
the trade-mark stamped on complain- 
ant’s nails in order to complete their 
successful manufacture. Capewell 
Horse Nail Co. v. Mooney, 172 F. 826, 
97 C.C.A. 248. 


13. Columbian Art Works v. De- 
fiance Sales Corporation, 45 F.(2d) 
342; Van Kannel Revolving Door Co. 
v. American Revolving Door Co., 215 
FE. 582, 13h C.C.A...650; 5 Saxlehner =v. 
Wagner, 157 E.. 746, 85 C.C.A. 821 [aft 
30 S.Ct. 298, 216 U.S. 375, 54 L.Ed. 
525]; Keller v. B. F. Goodrich Co., 19 
N.E. 196, 117 Ind. 556, 10 Am.S.R. 88; 
McGrew Coal Co, v. Menefee, 144 S.W. 
869, 162 Mo.App. 209. See J. R. Wat- 
kins Medical Co. v. Sands, 86 N.W. 
340, 838 Minn. 326 (recognizing rule). 


[a] “Underwood” used to indicate 
that typewriter ribbons were for use 
on an ‘‘Underwood” typewriter is not 
infringement. Wagner Typewriter 
Co. v. F. S. Webster Co., 144 F. 405. 


14. See case infra this note. 


[a] Deceptive artificea—A manu- 
facturer of an article of dentistry 
printed on the boxes containing it the 
words ‘Non-Secret Dental Vulcanite, 
made according to our analysis of the 
Akron Dental Rubber’; the words 
“Akron Dental Rubber” being the 
trade-mark of a competitor, and being 
printed in red ink and large type. 
The preceding words were printed in 
large black type, and the formula for 
the preparation of the article fol- 


Shuttock, 13 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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word, as distinguished from pictures, symbols, or 
a peculiar form or fashion of label,?® is infringed 
by use in any form or style of print, either with 
or without additions;1® but not where the essential 
trade-mark included more than was used by defend- 
It is not an infringement to agree to fur- 
nish an article described in an invitation for bids 
by a trade-name but accompanied by detailed spec- 


ant.27 


lowed in red ink in very small.type. 
It was held that the label was likely 
to mislead, and was an infringement, 
and that its use should be enjoined. 
Keller v. B. F. Goodrich Co., 19 N.E. 
IO sit tnd. 556 10-Am.S.R. $8. 


15. Hier v. Abrahams, 82 N.Y. 519, 
37 Am.R. 589. 


[a] Symbols and names distin- 
guished.—‘In the case of a symbol, 
merely, an imitation, to amount to an 
infringement, must be fairly exact, 
but in the case of a distinctive word, 
the use of the. word itself, in any 
form, by a competitor, is a violation 
of the right of the trade-mark. Hier 
v. Abrahams, 82 N.Y. 519, 524, 37 Am. 
R. 589. As was said by Rapallo, J., in 
the case cited: ‘Where the trade- 
mark consists of a word, it may be 
used by the manufacturer who has 
appropriated it, in any style of print, 
or on any form of label, and its use 
by another in any form is unlawful. 
. . +. The goods become known by 
the name or word by which they have 
been designated.’’’ This rule applies 
whether the distinctive word is used 
alone or together with another. 
Gaines v. Leslie, 54 N.Y.S. 421, 25 
Mise. 20, 23; Lauferty v. Wheeler, 11 
Daly (N.Y.) 194, 11 Abb.N.Cas. 220, 
63 How.Pr. 488. 


16. Eureka Fire Hose Co. v. Eureka 
Rubber Mfg. Co., 60 A. 561, 69 N.J.Eq. 
£59" fatty 71 “A, 114384 71 N Jceq. 3007; 
Hier v. Abrahams, 82 N.Y. 519, 37 Am. 
R. 589; Gaines v. Leslie, 25 Misc. 20, 54 
N.Y.S. 421; Lauferty v. Wheeler, 11 
Daly (N.Y.) 194, 11 Abb.N.Cas. 220, 63 
How.Pr. 488. 


17. KE. H. Taylor, Jr. & Sons Co. v. 
Taylor, 85 S.W. 1085, 124 Ky. 173, 27 
Ky.L. 625. 


18. Warren Bros. Co. v. Barber As- 
phalt Paving Co., 108 N.W. 652, 145 
Mich. 79, 12, L.R-A-N.S. 339. 


19. U.S.—Saxlehner v. Hisner, etc., 
Gout ZI SCENT; 179) U.S,019, 45) end: 
G0miireve One 53652 -331C.C. A Zon: 
Amoskeag Mfg. Co. v. Trainer, 101 U. 
S. 51, 25 L.Ed. 993; McLean v. Flem- 
ing, 96 U.S. 245, 24 L.Ed. 828; Coca- 
Cola Co. v. Carlisle Bottling Works, 
43 F.(2d) 119 [aff 43 F.(2d) 101, and 
cert den 51 S.Ct. 86, 282 U.S. 882, 75 
L.Ed. 778]; Coca Cola Co. v. Carlisle 
Bottling Works, 43 F.(2d) 101 [aff 
43 F.(2d) 119, cert den 51 S.Ct. 86, 282 
U.S. 882, 75 L.Ed. 778]; Sierra Chem- 
ical Co. v. Berettini, 33 F.(2d) 397; 
Moline Pressed Steel Co. v. Dayton 
Toy & Specialty Co., 30 F.(2d) 16; 
Pinaud, Inc., v. Huebschman, 27 F. 
(2a) 531 [aff 27 F.(2d)-538]; Queen 
Mfg. Co. v. Isaac Ginsberg & Bros., 
25 F.(2d) 284; Northam Warren Cor- 
poration v. Universal Cosmetic Co., 
18 F.(2d) 774; Feil v. American 
Serum Co., 16 F.(2d) 88 [rev 6 F. (2d) 
643]; Vick Chemical Co. v. Vick Medi- 
eine Co., 8 F.(2d) 49 [aff 11 F.(2d) 
33]; Le Blume Import Co. v. Coty,.293 


‘F. 344 [aff 292 F. 264]; Smith & Wes- 


son v. Galef, 292 F. 314; B. B. & R. 
Knight, Inc. v. W. L. Milner & Co., 
283 F. 816; Mason Au & Magenheimer 
Confectionery Mfg. Co. v. Chumas, 
275 EF. 857; Coca-Cola Co. v. Old Do- 
minion Beverage Corporation, 271 F. 
600 [cert den 41 S.Ct. 624, 256 U.S. 
703, 65 L.Ed. 1179]; Ansehl v. Wil- 


AND UNFAIR 


eral. 


edie? 


liams, 267 F. 9; Stark v. Stark Bros. 
Nurseries & Orchards Co., 257 F. 9, 
168 C.C.A. 221 [mod 248 F. 154, cert 
er 40 S.Ct..15, 250 U.S. 657, 63) Ld. 
1194 and-aff 41 S.Ct. 221, 255 U.S. 50, 
65 L.Hd. 496]; Garrett & Co. v. A. 
Schmidt, Jr., & Bros. Wine Co., 256 F. 
943; Rosenblum vy. Rosenblum, 253 F. 
863; Ammon & Person y. Narragan- 
sett: Dairy Co., 252 F. 276 [aff 262 F. 
880]; Gordon’s Dry Gin Co. v. Eddy & 


Fisher Co., 246 F. 954; Allen v. Walk- j 


er & Gibson, 235 F. 230; Omo Mfg. Co. 
v. Mystic Rubber Co., 225 F. 92; Ross- 
mann v. Garnier, 211 F. 401, 128 C.c. 
A. 73 [mod 195 F. 175]; Coca-Cola Co. 
v. Nashville Syrup Co., 200 F. 157 [aff 
PUSS ib el ies C.G.AK 1305 sAmn. Cas, 
1915B 358]; Thaddeus Davids Co. v. 
Davids, 190 F. 285 [rev 192 F. 915, 114 
C.C.A. 355 (rev 34 S.Ct. 648, 58 L.Ed. 
1046)]; American Lead Pencil Co. v. 
L. Gottlieb & Sons, 181 F. 178; Gulden 
v. Chance, 163 F. 447 [rev 165.F. 624, 
92 C.C.A. 58]; Enoeh Morgan’s Sons 
Co. v. Ward, 152 F. 690, 81 C.C.A. 616, 
12 L.R.A.N.S. 729; Ohio Baking Co. v. 
National Biscuit Co., 127 F. 116, 62 C. 
C.A. 116 [cert den 25 S.Ct. 788, 195 U.S. 
630, 49 L.Ed. 352]; National Biscuit 
Co. v. Swick, 121 F. 1007; Thomas G. 
Plant Co. v. May Co., 105 F. 375, 44 
C.C.A. 534; N. K. Fairbank Co. v: 
Luckel, ete., Soap Co., 102 F. 327, 42 
CC, Aco 376- Centaur -Co<yv. Killen- 
berger, 87 F. 725; Tetlow v. Tappan, 
85 EF. 774; Hilson Co. v. Foster, 80 F. 
896; Celluloid Mfg. Co. v. Cellonite 
Mfg. Co., 32 F. 94; Liggett, etc., To- 
bacco Co. v. Hynes, 20 F. 883 [aff 9 
S.Ct: 60,; 128 U.S. 182,032. Limd: 3951; 
Walton v. Crowley, 29 F.Cas.No. 17,- 
133, 3 Blatchf. 440; Rodgers v. Philp, 
IN@fe. Gaz 29; 


Cal.—Sun-Maid Raisin Growers of 
California v. Mosesian, 258 P. 630, 84 
Cal.App. 485. 


Colo.—Solis Cigar Co. v. Pozo, 26 
P. 556, 16 Colo. 388, 25 Am.S.R. 279. 


Conn.—Bradley v. Norton, 33 Conn. 
157, 87 Am.D. 200. 


D.C.—Breitenbach vy. Rosenberg, 27 
App.D.C. 102. 


Ga.—Industrial Inv. Co. v. Mitchell, 
138 S.E. 908, 164 Ga. 437; Saunders 
System Atlanta Co. v. Drive It Your- 
self Co. of Georgia, 123 S.H. 132, 158 
Ga. 1; Whitley Grocery Co. v. Mc- 
Caw Mfg. Co., 32 S.H. 113, 105 Ga. 839. 


Tll._—Frazer v. Frazer Lubricator 
Co., 13 N.B. 689, 421 Ill. 147, 2 Am.S.R. 
73 {aff 18 Ill-App. 450]; Ball v. Siegel, 
4 N.E. 667, 116 Ill. 137, 56 Am.R. 766. 


Ind.—Keller v. B. F. Goodrich Co., 
19 N.H. 196, 117 Ind. 556, 10 Am.S.R. 
88. 

Iowa.—Sartor v. Schaden, 101 N.W. 
511, 125 Iowa 696; Shaver v. Shaver, 
6 N.W. 188, 54 Iowa 208, 87 Am.R. 194. 


Ky.—Rains v. White, 52 S.W. 970, 
107 Ky. 114, 21 Ky.L. 742. 


Mass.—George G. Fox Co. _ v. 
Glynn, 78 N.B. 89, 191 Mass. 344, 114 


AmiS | Re 4619; . 9 aR.ALN.S: ©1096; 
Regis v. Jaynes, 70 N.H. 480, 185 
Mass. 458. 


Minn.—Northwestern Knitting Co. 
v. Garon, 128 N.W. 288, 112 Minn. 
321. 


Mo.—Liggett, etc., Tobacco Co. v. 


COMPETITION 
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ifications for its manufacture.1® 


[§ 75] C. Imitation and Partial Use—l. In Gen- 
In order to constitute an infringement, it is 
not necessary that the trade-mark be exactly or 
literally copied. 
not necessary that every word should be appropriat-° 
The imitation need not amount to a forgery 


Similarity is sufficient.t® It is 


Sam Reid Tobacco Co., 15 S.W. 848, 
104 Mo. 53, 24 Am.S.R. 318; Filley v. 
Fassett, 44 Mo. 168, 100 Am.D. 275; 
McCann v. Anthony, 21 Mo.App. 83. 


Neb,—Basket Stores of Lincoln vy. 
Allen, 155 N.W. 898, 99 Neb. 217. 


N.J.—Standard Table Oil Cloth Co. 
v. Trenton Oil Cloth, ete., Co., 63 A. 
846, 71 N.J.Eq. 555. 


N.Y.—Ball v. Broadway Bazaar, 87 
N.E. 674, 194 N.Y. 429; Vulean v. 
Meyers, 34 N.E. 904, 189 N.Y. 364; 
Charles S. Cash, Inc. v. Steinbook, 
222 N.Y.S. 61, 220 App.Div. 569 [aff 
161 N.E. 170, 247 N.Y. 531]; Lipson 
v. Feigenbaum, 200 N.Y.S. 183, 205 
App.Div. 701; Material Men’s Mercan- 
tile Ass’n vy. New York Material 
Men’s Mercantile Ass’n, 155 N.Y.S. 
706, 169 App.Div. 843 [aff 121 N.E. 
878, 224 N.Y. 670]; Luyties Bros. v. BE. 
Zimmermann & Co., 133 N.Y.S. 997, 
149 App.Div. 542; Vulean v. Meyers, 
11 N.Y.S. 663, 58 Hun 161; Weiss v. 
Tucker, 222 N.Y.S. 487, 129 Misc. 648 
[rev on other grounds 226 N.Y.S. 921, 
222 App.Div. 801]; Luxor Cab Mfg. 
Corporation v. Leading Cab Co., 211 
N.Y.S. 886, 125 Mise. 764; Ford Motor 
Co. We G.. Nii Cadye Co.5208 INSVAS: 1574, 
124 Mise. 678 [mod 214 N.Y.S. 838, 
216 App.Div. 786]; Frevert Machin- 
ery Co. v. Hollander Machinetry 
Co., 178, N.Y.S.. 151; 108 Mise. 168; 
Falk v. American West Indies 
Trading Co., 73 N.Y.S. 547, 36 Misc. 
376 [Laff 75 N.Y.S. 964, 71 App.Div. 
320, dism 64 N.E. 1120, 171 N.Y. 679]; 
Monopol Tobacco Works y. Gensior, 
66 N.Y.S. 155, 32 Mise. 87; Oneida 
Community v. Oneida Game Trap Co., 
150 N.Y.S. 918 Laff 154 N.Y.S. 391, 168 
App.Div. 769]. 


Ohio.—Griggs, Cooper & Co. v. U. S. 
Printing & Lithograph Co., 161 N.E. 
789, 28 OhioApp. 1 [aff 162 N.E. 425, 
119 OhioSt. 151, rev 49 S.Ct. 267, 279 
U.S. 156, 73 L.Ed. 650]. 


Pa.—Scranton Stove Works v. 
Clark, 99 A. 170, 255 Pa. 23; Suburban 
Press Vv. Suburban Pub. Co., 75 A. 
1037, 227 Pa. 148; Juan F. Portuondo 
Cigar Mfg. Co. v. Vicente Portuondo 
Cigar Mfg. Co.; 70 A. 968, 222 - Pa; 
116; New Method Steam Laundry Co. 
v. Tomlinson, 17 Pa.Dist. 362. 


Wash.—Rosenburg vy. Fremont Un- 
dertaking Co., 114 P. 886, 63 Wash. 
52. 


Eng.—Braham v. Bustard, 1 Hem. 
&M. 447, 71 Reprint 195. 


Can.—Barsalou v. Darling, 
SiC5 OKs 


Ont.—Carey v. Goss, 11 Ont. 619. 


Que.—Lefebvre v. Landry, 5 Que. 
Pr-34h; 


[a] “Similarity, not identity, (1) 
is the uSual recourse when one party 
seeks to benefit himself by the good 
name of another.’”’ Celluloid Mfg. Co. 
v. Cellonite Co., 32 EF. 94, 97 (per 
Bradley, J.): (2) I The., Cases. im 
which the infringement is an exact 
copy are rare, if not entirely mn- 
known.” Monopol Tobacco Works v. 
Gensior, 66 N.Y.S. 155, 32 Misc. 87, 
SOE 


9 Can. 


U.S.—Saxlehner v. Hisner, etc., 


20. 
Co., 21 -°S.Ct..7, 179 U.S. 19,) 45 Lid. 
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or an entire counterfeit.?! 


as a nickname for the goods.” 


60a Lrever 91> B.2253'6; 33.5 €.C.Ax 
Queen Mfg. Co. v. Isaac Ginsberg & 
BCrOsne pao. HGad yp died: a BD. kB.” Gee bv 
Knight, Inc. v. W. L. Milner & Co., 
283 aba sie: - Garrett..i& . Co. Vv. 5 
Schmidt, Jr., & Bros. Wine Co., 256 F. 
943; Ammon & Person v. Narragan- 
sett Dairy Co., 252 F. 276 [aff 262 F. 
880]; Rossmann y. Garnier, 211 F. 
Ad sl S aOsCvAc- 13 ipod i195) ent 75)5 
De Voe Snuff Co. v. Wolff, 206 F. 420, 
124 C.C.A. 302. ; 


N.J.—Eureka Fire Hose Co. v. 
Eureka Rubber Mfg. Co., 71 A. 1134, 
71 N.J.Eq. 300 [aff 60 A. 561, 69 N.J. 
Eq. 159]. 


N.Y.—Charles S. Cash, Ine. v. 
Steinbook, 222 N.Y.S. 61, 220 App.Div. 
569 [aff 161 N.E. 170, 247 N.Y. 531]; 
Lipson y. Feigenbaum, 200 N.Y.S. 183, 
205 App.Div. 701. 


Wis.—Avenarius v. Kornely, 121 N. 
W. 336, 1389 Wis. 247. 


Eng.—Ford v. Foster, L.R. 7 Ch. 
611; Braham v. Bustard, 1 Hem.&M. 
447, 71 Reprint 195; Guinness v. Ul- 
mer, 10 L.T. 127. 


21. De Voe Snuff Co. v. Wolff, 206 
K9420.9124,6.CL A. 1.3023 "G. Heileman 
Brewing Co. v. Independent Brewing 
Co., 191 F. 489, 112 C.C.A. 133; Black- 
well v. Armistead, 3 F.Cas.No. 1,474, 
8 Hughes 163; Peter Schoenhofen 
Brewing Co. v. Maltine Co., 30 App. 
D.C. 346; Peter Schoenhofen Brewing 
Co. v. Maltine Co., 30 App.D.C. 340; 
Frevert Machinery Co. yv. Hollander 
Machinery Co., 178 N.Y.S. 151, 108 


‘Misc. 168. 


22. U.S.—Saxlehner y. Hisner, etc., 
Cost S.Ct. 4; 179) U.S) 19, 45> ed. 
60 ‘firey: 91 7H. 536,, 133. -C:CeA.- 291]; 
Kotabs, Ine. v. Kotex Co., 50 F.(2d) 
810 [cert den 52 S.Ct. 41, 284 U.S. 
665, 76 L.Ed. 563]; Reid, Murdoch 
& Co. v. H. P. Coffee Co., 48 F.(2d) 
817 [rev 48 F.(2d) 815 and cert den 52 
S.Ct. 9, 284 U.S. 621, 76 L.Ed. 563]; 
Coca-Cola Co. v. Carlisle Bottling 


“Works, 43 F.(2d) 101 [aff 43 F.(2d) 


119, cert den 51 S.Ct. 86, 
882, 75 L.Ed. 778]; Sierra Chemical 
Coy) Ver Berettini.) (33)5,E.(28) 73975 
Pinaud, Inc. v. Huebschman, 27 F. 
(2d) 531 {aff 27 F.(2d) 538]; Queen 
Mfg. Co. v. Isaac Ginsberg & Bros., 
25 F.(2d): 284; Northam Warren Cor- 
poration v. Universal Cosmetic Co., 18 
F.(2d) 774; Feil v. American Serum 
Co., 16 F.(2d) 88 [rev 6 F.(2d) 648]; 
Ward Baking Co. v. Potter-Wright- 
ington, 298 F. 398 [aff 288 F. 597]; 
Jacob Ruppert, Inc., v. Knickerbocker 
Food Specialty Co.,.295 F. 381; Smith 
& Wesson yv. Galef, 292 F. 314; Vogue 
Co. v. Brenatno’s, 261 F. 420; Stark v. 
Stark Bros. Nurseries & Orchards Co., 
257 EH. 9, 168 C.C.A. 221 [mod 248 F. 
154, cert gr 40 S.Ct. 15, 250 U.S. 657, 
63 L.Ed. 1194, and aff 41 S.Ct. 221, 255 
U.S. 50, 65 L.Ed. 496]; Garrett & Co. 
v. A. Schmidt, Jr., & Bros. Wine Co., 
256 F. 948; Rosenblum y. Rosenblum, 
253 F. 863; Ammon & Person y. Nar- 
ragansett Dairy Co., 252 F. 276 [aff 
262 F. 880]; Saslinghuis v. P. Har- 
rington Sons, 237 F. 301; Omo Mfg. 
Co. v. Mystic Rubber Co., 225 F. 92; 
Planten v. Gedney, 224 F. 882, 140 
C.C.A. 68 [rev 221 F. 281 and am 228 
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There is an infringe- 
ment where the substantial and distinctive part of 
the trade-mark is copied or imitated, notwithstand- 
ing evasive attempts to hide the fact of imitation, 
or the addition of colorable explanations, or the omis- 
-sion of nonessential parts,?? especially where the 
part copied is the single word used by the public 
The manner of use 


291];1 E. 338, 


= iter. ty, 
a ‘ Case 


149’) C1C-A- 2 6301s 4 ep Dem Vioe 
Snuff Co. v. Wolff, 206 F. 420, 124 
C.C.A. 302; Buzby v. Keystone Oil & 
Mfg. Co., 206 F. 136 [rev 219 F. 473, 
135 C.C.A. 195, cert den 35 S.Ct, 417, 
238 U.S. 617, 59 L.Ed. 1491]; A. Stein 
& Co. v. Liberty Garter Mfg. Co., 198 
F. 959; McGraw Tire & Rubber Co. 
v. Griffith, 198 F. 566; Garcia v. Gar- 
cia, 197 F. 637; G. Heileman Brewing 
Co. vy. Independent Brewing Co., 191 
F. 489, 112 C.C.A. 1383; Reymer & 
Bros. v. Huyler’s, 190 F. 83; Mellwood 
Distilling Co. v. Harper, 167 F. 389; 
Baker’ v. Delapenha, 160 F. 746; 
American Tin Plate Co. v. Licking 
Roller Mill Co., 158 F. 690; Enoch 
Morgan’s Sons, Co. v. Ward, 152 F. 
690, 81 C.C.A. 616, 12 L.R.A.N.S. 729; 
Baker v. Puritan Pure Food Co., 139 
F. 680; Lanahan v. Kissel, 135 F. 
899; Kostering v. Seattle Brewing, 
ete., Co., 116 F. 620, 54 C.C.A. 76; Al- 
leghany Fertilizer Co. v. Woodside, 
1_F.Cas.No. 206, 1 Hughes 115; U.S. 
v. Roche, 27 F.Cas.No. 16,180, 1 Mc- 
Crary 385. 


Conn.—Kimball v. Hall, 89 A. 166, 
87 Conn. 563, L.R.A.1916E 632. 


Ind.—Keller v. B. F. Goodrich Co., 
a N.E. 196, 117 Ind. 556, 10 Am.S.R. 


Iowa.—Atlas Assur. Co. v. Atlas 
Ins.) Co., 112 N.W. 232, 114 N.W. 609, 
138 Iowa 228, 128 Am.S.R. 189, 15 L.R. 
A.N.S. 625. 


Ky.—Bonnie & Co. v. Bonnie Bros., 
169 S.W. 871, 160 Ky. 487. 


Neb.—Basket Stores of Lincoln v. 
Allen, 155 N.W. 893, 99 Neb. 217. 


N.J.—Standard Table Oil Cloth Co. 
v. Trenton Oil Cloth, ete., Co., 63 A. 
846, 71 N.J.Eq. 555; Eureka Fire Hose 
Co. v. Eureka Rubber Mfg. Co., 60 
A, 561, 69° N. J. Big. 159 (faith 700 AC 1134; 
71 N.J.Eq. 300]. 


N.Y.—Ball v. Broadway Bazaar, 87 
N.E. 674, 194 N.Y. 429; Charles S. 
Cash, Inc. v. Steinbook, 222 N.Y.S. 
61, 220 App.Div. 569 [aff 161 N.E. 
170, 247 N.Y. 531]; Gotham Silk 
Hosiery Co. v. Reingold, 210 N.Y.S. 
38, 213 App.Div. 237; Material Men’s 
Mercantile Ass’n v. New York Ma- 
terial Men’s Mercantile Ass’n, 155 
N.Y.S. 706, 169 App.Div. 843 [aff 121 
N.E. 878, 224 N.Y. 670]; Lockwood v. 
Bostwick, 2 Daly 521; Ford Motor 
Co. v. C. N. Cady Co., 208 N.Y.S. 574, 
124 Mise. 678 [mod 214 N.Y.S. 838, 
216 App.Div. 786]; Frevert Machin- 
ery Co. v. Hollander Machinery Co., 
178 N.Y.S. 151, 108 Misc. 168, 


Pa.—Suburban Press vy. Philadel- 
phia Suburban Pub. Co., 75 A. 1037, 
227 Pa. 148. 


S.C.—-Planters’ Fertilizer & Phos- 
phate Co. v. Planters Fertilizer Co., 
133: S:Bie706,135..S7C.. 292; 


Tex.—Western Grocer Co. v. Caf- 
farelli, (Civ.App.) 108 S.W. 413 [rev 
on other grounds 127 S.W. 1018, 102 
Tex. 104]. 


Wash.—Groceteria Stores Co. v. 
Tibbett, 162 P. 54, 94 Wash. 99, L.R.A. 
1917C 955; Rosenburg vy. Fremont 
ECan Gin Co., 114 P. 886, 68 Wash. 
oa. 


ae 
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or display of the alleged infringing word must be 
considered,?* but mere differences in package or dress 
will not prevent infringement of a registered mark 
if it is in fact colorably imitated.”° 
feature at least must be copied or imitated to con- 
stitute infringement,?® or something else adver- 
tised as its equivalent,?7 and the part taken without 


The essential 


Wis.—Avenarius v. Kornely, 121 N- 
W. 336, 139 Wis. 247; Listman Mill 
Co. v. William Listman Milling Co., 
60 N.W. 261, 88 Wis. 334, 43 Am.S.R. 
907. 


Eng.—Ford v. Foster, L.R. 7 Ch. 
611; In re Woodward’s Trade Mark, 
86d, eee 


Can.—Canadian Rubber Co. v. 
Columbus Rubber Co., 14 Can.Exch. 
286, 14 Dom.L.R. 455; Boston Rubber 
Shoe Co. v. Montreal Boston Rubber 
Co., 7 Can.Exch. 9. 


Mera Bis v. Reid, 17 Grant.Ch. 


23. See case infra this note. 


[a] “Queen of the West” oleo- 
margarine, which goes by the name 
of “Queen” is infringed by the use of 
“Queen” in the sale of other oleo- 
margarine. Ammon & Person y. Nar- 
ragansett Dairy Co., 252 F. 276 [aff 
262 F. 880]. 


24 Vortex Mfg. Co. v. Ply-Rite 
Contracting Co., 33 F.(2d) 302, 312. 


“The question of similarity of 
trade-names as applied to a particu- 
lar product or process must of neces- 
sity be a matter of impression. Be- 
tween the two extremes, the absolute 
copy of a name and a name which is 
radically and essentially different, 
there are innumerable other names 
with varying degrees of difference, 
and it is impossible to lay down a 
definite line of division between in- 
fringing and non-infringing names. 
The manner in which the alleged in- 
fringing word is written, used, or dis- 
played, that is, the character of type 
employed, and other matters directly 
related to the display, must be taken 
into consideration.” Vortex Mfg. Co. 
v. Ply-Rite Contracting Co., supra. 


25. Sierra Chemical Co. v. Beret- 
tini, 33 F.(2d) 397; Queen Mfg. Co. v. 
ec Ginsberg & Bros., 25 F.(2d) 


26. U.S.—Moline Pressed Steel Co. 
v. Dayton Toy & Specialty Co., 30 F. 
(2d) 16; Queen Mfg. Co. v. Isaac 
Ginsberg & Bros., 25 F.(2d) 284; Par- 
fumerie Roger & Gallet v. M. C. M. 
Co., 24 F.(2d) 698; Garrett & Co. v. 
A. Schmidt, Jr., & Bros. Wine Co., 256 
F. 943; Allen v. Walker & Gibson, 
235 F. 230; Rossmann v. Garnier, 211 
F. 401, 128 C.C.A. 73 [mod 195 F. 175]. 


Ky.—E. H.. Taylor, Jr., ete, Co, v; 
Taylor, 85 S.W. 1085, 124 Ky. 173, 27 
Ky.L. 625. 


N.Y.—Lipson v. Feigenbaum, 200 
N.Y.S. 183, 205 App.Div. 701. 


Eng.—Blackwell vy. Crabb, 36 L.J. 
Ch. 504. 


Can.—Crean & Co., 
[1930] 8 Dom.L.R. 22. 


[a] Any use of key or catchword 


Ltd. v. Dobbs, 


in a trade-mark in a way calculated: 
West-- 


to deceive is an infringement. 
ern Grocer Co. v. Caffarelli, (Civ. 
App.) 108 S.W. 413 [rev on facts 127 
S.W. 1018, 102 Tex. 104]. 


27. See cases infra this note. 


[a], Prismex advertised as equiva- 
lent of Prang held to be infringe- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


AND UNFAIR COMPETITION 


the rest must identify the owner’s product.2° If 
the words or marks look or sound alike there is an 
Similarity between some elements 
of two trade-marks will not constitute infringement 
of one by the other where obviously the differences 
are dominant, and there is no resulting confusion or 
deception of the public;*° but the trade-mark, labels, 
and dress must be taken as a whole in determining 
whether the resemblances or differences dominate.?1 
Where there is similarity only in the use of certain 


infringement.2° 


ment of Prang. American Crayon Co. 
v. Prang Co., 28 F.(2d) 515 [vacated 
38 F.(2d) 448]. 


[b] Pictorial representation of 
bicycle is not infringement of word 
“bicycle.” U. S. Playing Card Co. v. 
Hurst, 39 Ont.L. 249. 


28. Parfumerie Roger & Gallet v. 
M. C. M. Co., 24 F.(2d) 698. 


[a] General resemblance is insuffi- 
cient if the mark is different in the 
points at which a customer would 
naturally look in order to ascertain 


whose goods he was buying. Black- 
well v. Crabb, 36 L.J.Ch. 504. 
29. U.S.—Shuptrine Co. v. Euca- 


line Medicine Co., 40 F.(2d) 303; 
Vortex Mfg. Co. v. Ply-Rite Contract- 
ing Co., 33 F.(2d) 302; Moline Pressed 
Steel Co. v. Dayton Toy & Specialty 
Co., 30 F.(2d) 16; Western Oil Re- 
fining Co. v. Jones, 27 F.(2d) 205; 
Queen Mfg. Co. v. Isaac Ginsberg & 
Bros., 25 F.(2d) 284; Lambert Phar- 
macal Co. v. Listerated Co., 24 F.(2d) 
122; Wm. A. Rogers, Limited v. Ma- 
jestic Products Corporation, 23 F.(2d) 
219; Feil v. American Serum Co., 16 


¥F.(2d) 88 [rev 6 F.(2d) 643]; Hydrau- | 


lic Press Brick Co. v. Stevens, 15 F. 
(2d) 312; Mirrolike Mfg. Co. v. De- 
voe & Reynolds Co., 3 F.(2d) 846 [aff 
3 F.(2d) 847]; Hydraulic Press Brick 
Co. v. Stevens, 1 F.(2d) 460; Smith & 
Wesson v. Galef, 292 F. 314; Ramopa 
Co. v. A. Gastun & Co., 278 F. 557; 
Coca-Cola Co. v. Stevenson, 276 F. 
1010; Gehl v. Hebe Co., 276 F. 271; 
Mason Au & Magenheimer Confec- 
tionery Mfg. Co. v. Chumas, 275 F. 
357; Rosenblum y. Rosenblum, 253 F. 
863; Coca-Cola Co. v. Duberstein, 249 
F. 763; Stephano Bros. v. Stamatopol- 
ous, 238-F. 89, 151 C-C.A. 165, LRA. 
1917C 1157; Haslinghuis v. P. Har- 
rington Sons, 237 F. 301; Aluminum 
Cooking Utensil Co. v. National 
Aluminum Works, 226 F. 815; United 
Lace & Braid Mfg. Co. v. Barthels 
Mfg. Co., 221 F. 456; N. K. Fairbanks 
Co. v. Ogden Packing & Provision Co., 
220 KF. 1002; Lambert Pharmacal Co. 
v. Bolton Chemical Corporation, 219 
F. 325; Lambert Pharmacal Co. v. 
Kalish Pharmacy, 219 F. 323; Ross- 
mann v. Garnier, 211 F. 401, 128 C.C. 
A. 73 [mod 195 F. 175]; Stamford 
Foundry Co. v. Thatcher Furnace Co., 
200 F. 324; Stephano v. Satmatopou- 
los, 199 F. 451; Chance v. Gulden, 
165 F. 624, 92 C.C.A. 58 Erev 163 F. 
447]; Northwestern Consol. Milling 
Co. v. Mauser, 162 F. 1004. 


N.J.—Stirling Silk Mfg. 
Sterling Silk Co., 46 A. 199, 59 N.J. 
Eq. 394. i 


N.Y.—Burnett v. Phalon, 1 Abb. 
Dec. 267, 3 Keyes 594, 5 Abb.Pr.N.S. 
O10, 18 -Transer.A.) 16% [aft 122. N.Y. 
Super. 192]; Charles S. Cash, Ine. 
v. Steinbook, 222 N.Y.S. 61, 220 App. 
Div. 569 [aff 161 N.E. 170, 247 N.Y. 
531]; Gotham Silk Hosiery Co. v. 
Reingold, 210 N.Y.S. 38, 213 App.Div. 
237; Volger v. Force, 71 N.Y.S. 209, 
63 N.Y.App.Div. 122; Barrett Chem- 
ical Co. v. Stern, 67 N.Y.S. 595, 56 
App.Div. 143, 9 N.Y.Ann.Cas. 27 
foverr on validity of trade-mark 68 


Co. v. 


N.E. 65, 176 N.Y. 27, 18 N.Y.Ann.Cas. 
430 (rev_76 N.Y.S. 1009, 71 App.Div. 
616)]; Knox Hat Co. v. Self-Service 
Millinery Stores, 245 N.Y.S. 14, 138 
Mise. 124; Oneida Community v. 
Oneida Game Trap Co., 150 N.Y.S. 
i 154 N.Y.S. 391, 168 App.Div. 


Or.—Danton v. Mohler 
School, 170 P. 288, 88 Or. 164. 


Wis.—Wisconsin White Lily But- 
ter Co. v. Safer, 195 N.W. 700, 182 
Wis. 71. : 


Eng.—Davis v. Sussex Rubber Co., 
[1927] 2 Ch. 345; Stephens vy. Peel, 
16 L.T.Rep.N.S. 145. 


Ont.—Doran vy. Hogadore, 11 Ont. 
L. 321, 7 Ont.W.R. 349. 


[a] “All that is necessary to sus- 
tain an injunction is that the imita- 
tion should be the same to the eye, or 
should sound the same to the ear, 
as the genuine trade-mark.” Falk v. 
American West Indies Trading Co., 
73 N.Y.S. 547, 36 Misc. 376, 377 [aff 
75 N.Y.S. 964, 71 App.Div. 320, dism 
64 N.E. 1120, 171 N.Y. 679]. 


30. Pflugh v. Eagle White Lead 


Barber 


Co., 185 F. 769, 107 C.C.A= 659. [cert 
den 31 S.Ct. 719, 220 U.S. 615, 55 
L.Ed. 610]. 


31. Garrett & Co. v. A. Schmidt, 
Jr., & Bros. Wine Co., 256 F. 943. 


s2. Allen B. Wrisley Co. v. Iowa 
Soap Co.,-122 F. 796, 59 C.C.A. 54. 


33. Sprigg v. Fisher, 222 F. 964. 


34. Kirstein v. Cohen, 39 Can.S.C. 
286. 


35. Beard v. Turner, 13 L.T.Rep. 
N.S. 746. 


36. U.S.—McLean v. Fleming, 96 
U.S. 245, 24 L.Hd. 828; Oil Conserva- 
tion Engineering Co. v. Brooks En- 
gineering Co., 52 F.(2d) 783; Hueb- 
schman vy. Charles of the Ritz, 46 F. 
(2d) 557; Coca-Cola Co. v. Carlisle 
Bottling Works, 43 F.(2d) 101 [aff 
43 F.(2d) 119, cert den 51 S.Ct. 86, 
282° SWiS:t 882, 7by bd. a7 845) OR. A. 
Macy & Co. v.. Macys, Inc., 39 F. (2d) 
186; International Silver Co. v. 
American Silver Co., 387 F.(2d) 622; 
William Faehndrich, Ine. v. Wheeler 
Riddle Cheese Co., 34 F.(2d) 43; Mo- 
line Pressed Steel Co. v. Dayton Toy 
& Specialty Co., 30 F.(2d) 16; Cro- 
well Pub. Co. v. Italian Monthly Co., 
2S C2). 6 LS: 5 Pinaud, .-Ine. _v. 
Huebschman, 27 F.(2d) 531 [aff 27 F. 
(2d) 538]; Western Oil Refining Co. 
v. Jones,’ 27 F.(2d) 205; Crawford- 
Austin Mfg. Co. v. Clifton Mfg. Co., 
25 EF.(2d) 976 [aff 30 F.(2d) 392]; 
Queen Mfg. Co. v. Isaac Ginsberg & 
Bros., 25 F.(2d) 284; Holland Fur- 
nace Co. v. New Holland Mach. Co., 
24 F.(2d) 751; Parfumerie Roger & 
Gallet v. M. C. M. Co., 24 F.(2d) 698; 
Northam Warren Corporation v. Uni- 
versal. Cosmetic Co., 18 F.(2d) 774; 
Feil v. American Serum Co., 16 F. 
(2d) 88 [rev 6 F.(2d) 643]; The Best 
Foods v. Hemphill Packing Co., 5 F. 
(2d) 355; Block v. Jung Arch Brace 
Co., 300 F. 308 [eert den 45 S.Ct. 99, 
266 U.S. 620, 69 L.Ed. 472]; Ward 


, tosh Co. v. Flam, 198 F. 571; 
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geographical®* or descriptive words,?* or mere cor- 
ruptions thereof,** or of words of common use which 
everybody may use,** there is no infringement. 


[§ 76] 2. Deceptive Tendency the Test. Whether 
or not an imitation which is not an exact copy con- 
stitutes an infringement depends upon whether the 
resemblance is sufficiently close to deceive purchasers 
and so pass off the goods of one man as being those 
of another*® and, in considering the deceptive ten- 


Baking Co. v. Potter-Wrightington, 
298 F. 398 [aff 288 F. 597]; Smith & 
Wesson vy. Galef, 292 F. 314; B. B. & 
R. Knight, Ine. v. W. L. Milner & Co., 
283 F. 816; Mason Au & Magen- 
heimer Confectionery Mfg. Co. v. 
Chumas, 275 F. 357; Ansehl vy. Wil- 
liams, 267 F. 9; Stark v. Stark Bros. 
Nurseries & Orchards Co., 257 F. 9, 
168 C.C.A. 221 [mod 248 F. 154, cert 
gr 40 S.Ct. 15, 250 U.S. 657, 68 L.Ed. 
1193, and aff 41 S.Ct. 221, 255 U.S. 50, 
65 L.Hd. 496]; Ammon & Person vy. 
Narragansett Dairy Co., 252 EF. 276 
[aff 262 F. 880]; Gordon’s Dry Gin 
Co. v. Eddy & Fisher Co., 246 F. 954; 
O. & W. Thum Co. v. Dickinson, 245 F. 
609, 158 C.C.A. 37 [cert den 38 S.Ct. 
334, 246 U.S. 664, 62 L.Ed. 928]; 
O. & W. Thum Co. v. A. K. Ackerman 
Co., 245 F. 609, 158 C.C.A. 37 [cert 
den 38 S.Ct. 334, 246 U.S..664, 62 L.Ed. 
928]; Allen-v.:Walker & Gibson, 235 
F. 230; Goldsmith Silver Co. v. Sav- 
age, 229 F. 623, 144 C.C.A. 33 [aff 211 | 
F. 751]; Omo Mfg. Co. v. Mystic Rub- 
ber Co., 225 F. 92; Planten v. Gedney, 
224 EF. 382, 140 C.C.A. 68 [rev 221 F. 
281 and am 228 F. 338, 142 C.C.A. 
630]; Gandy Belting Co. of Baltimore 
City v. Victor-Balata & Textile Belt- 
ing Co., 215 F. 795; G. W. J. Murphy 
Co. v. Metal Stamping Co., 214 F. 382; 
De Voe Snuff Co. v. Wolff, 206 F. 420, 
124 C.C.A. 302; New York Mackin- 
Ameri- 
can Lead Pencil Co. v. L. Gottlieb & 
Sons, 181 F. 178; Mellwood Distilling 
Co. v. Harper, 167 F. 389; H. Mueller 
Mfg. Co. v. A. Y. MeDonaly & Morri- 
son Mfg. Co., 164 F. 1001 [mod 183 F. 
972, 106 C.C.A. 312]; Hutchinson v. 
Loewy, 163 F. 42, 90 C.C.A. 1; North- 
western Consol. Milling Co. v. Mauser, 
162 F. 1004; Consolidated Ice Co. v. 
Hygeia Distilled Water Co., 151 F. 10, 
80 C.C-A. 506 [aff 144 F. 139]; Baker 
v. Puritan Pure Food Co., 139 F. 680; 
Lanahan v. Kissel, 135 F. 899; Lig- 
gett, etc., Tobacco Co. v. Hynes, 20 
F. 883 [aff 9 S.Ct. 60, 128 U.S. 182, 32 
L-Ed. 395]; Apollinaris Brunnen v. 
Somborn, 1 F.Cas.No. 496, 14 Blatchf. 
380; Blackwell v. Armistead, 3 F.Cas. 
No. 1,474, 3 Hughes 163; Hostetter v. 
Vowinkle, 12 F.Cas.No. 6,714, 1 Dill. 
Begs Manhattan Medicine Co. v. 
Wood, 16 F.Cas.No. 9,026, 4 Cliff. 461, 
14 Off.Gaz. 519 [aff 2 S.Ct. 436, 108 


U.S; 218,73 27%) Diba. 10615" Taylor sve 
Carpenter, 23 F.Cas.No,. 138,784, 3 
Story 458; U. S. v. Roche, 27 F.Cas. 


No. 16,180, 1 McCrary 385; Walton v. 
Crowdley,eo2 95. Cas, Noms LUd338m0 ee 
Blatchf. 440. ; 


Conn.—Bradley v. Norton, 33 Conn. 
157, 87 Am.D. 200. 


D.C.—Breitenbach y. Rosenberg, 27 
App.D.c. 102. 


Ga.—Industrial Inv. Co. v. Mitchell, 
138 S.E. 908, 164 Ga. 437. 


Ill.— Hopkins Amusement Co. v. 
Frohman, 103 Ill.App. 6138 [aff 67 N.E. 
391, 202 Ill. 541]; Frazer v. Frazer 
Lubricator Co., 18 Ill.App. 450 [aff 
13 N.E. 639, 121 Ill. 147, 2 Am.S.R. 
73]. 


Iowa.—Sartor v. Schaden, 101 N.W. 
511, 125 Lowa 696. 
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dency of defendant’s mark, the court is not restricted 
to a comparison of the registered marks, but must 
take into consideration all the surrounding circum- 


La.—Cusimano y. Olive Oil Import- 
ing Co., 38 So. 200, 114 La. 312; La- 
ro v. Nodal, 6 So. 795, 41 La.Ann. 

018. 


Me.—W. R. Lynn Shoe Co. v. Au- 
burn-Lynn Shoe Co., 62 A. 499, 100 
Me. 461, 4 L.R.A.N.S. 960. 


Md.—Parlett v. Guggenheimer, 10 
A. 81, 67 Md. 542, 1 Am.S.R. 416. 


Mo.—Nicholson v. Wm. A. Stickney 
Cigar Co., 59 S.W. 121, 158 Mo. 158; 
Drummond Tobacco Co. v. Addison 
Tinsley Tobacco Co., 52 Mo.App. 10. 


Neb.—Basket Stores of Lincoln v. 
Allen, 155 N.W. 893, 99 Neb. 217. 


N.J.—Corbett Bros. Co. v. Rein- 
hardt-Meding Co., 76 A. 243, 77 N.J. 
Eq. 7; Standard Table Oil Cloth Co. 
v. Trenton Oil Cloth, etc., Co., 63 A. 
846, 71 N.J.Eq. 555; Stirling Silk Mfg. 
Co. v. Sterling Silk Co., 46 A. 199, 59 
N.J.Eq. 394. 


N.Y.—Ball v. Broadway Bazaar, 87 
N.E. 674, 194 N.Y. 429; Burt _v. Smith, 
73 N.E. 495, 181 N.Y. 1; Brown v. 
Doscher, 42 N.E. 268, 147 N.Y. 647; 
Fischer v. Blank, 33 N.B. 1040, 138 
N.Y. 244; Hier v. Abrahams, 82 N.Y. 
519, 37 Am.R. 589; Colman v. Crump, 
70 N.Y. 573 [aff 40 N.Y.Super. 548]; 
H. E. Allen Mfg. Co. v. Smith, 229 
N.Y.S. 692, 224 App.Div. 187; Gotham 
Silk Hosiery Co. v. Reingold, 210 N.Y. 
S. 38, 213 App.Div. 237; Julius Kalish, 
Ine. v. Harper, 172) N.Y.S. 470, 183 
App.Div. 683; Material Men’s Mer- 
cantile Ass’n v. New York Material 
Men’s Mercantile Ass’n, 155 N.Y.S. 
706, 169 App.Div. 843 [aff 121 N.E. 
878, 224 N.Y. 670]; Falk v. American 
West Indies Trading Co., 75 N.Y.S. 
964, 71 App.Div. 320 [dism 64 N.E. 
20s cluGlis NeYas.OU91s: . DuUuntapicnv. 
Young, 74 N.Y.S. 184, 68 App.Div. 
137 [rev on other grounds 66 N.H. 
-964, 174 N.Y. 327]; Et. Stanwix Can- 
ning Co. v. William McKinley Can- 
ning Co., 63 N.Y.S. 704, 49 App.Div. 
566; Thornton v. Crowley, 47 ‘N.Y. 
Super. 527 [aff 89 N.Y. 644]; Amos- 
keag Mfg. Co. v. Spear, 4 N.Y.Super. 
DIY le INA ues-Obs.. (301L se Cahniiiv. 
Gottschalk, 2 N.Y.S. 13, 14 Daly 542; 
Lockwood v. Bostwick, 2 Daly 521; 
Merrimack Mfg. Co. v. Garner, 4 E.D. 
Smith 387, 2 Abb.Pr. 318; Ford Mo- 
toreco. cy. “CoN. Cady -Co., 208: -N-Y2S; 
574, 124 Mise. 678 [mod 214 N.Y.S. 
838, 216 App.Div. 786]; Bolen, etce., 
Mfg: Co. v. Jonasch, 60 N.Y.S. 555, 
29 Mise. 99; Oneida. Community v. 
Oneida Game Trap Co., 150 N.Y.S. 918 
[aff 154 N.Y.S. 391, 168 App.Div. 769]; 
Jerome vy. Johnson, 59 N.Y.S. 859; 
Williams v. Spence, 25 How.Pr. 366; 
Partridge v. Menck, 2 Barb.Ch. 101, 
47 Am.D, 281 [aff How.A.Cas. 547]. 


N.C.—Blackwell v. Wright, 73 N.C. 
310. 


Okl1.—O K Bus & Baggage Co. v. O 
K Transfer & Storage Co., 165 P. 186, 
63 Okl. 311, L.R.A.1918A 956, 


Or.—Lichtenstein vy. Mellis, 8 Or. 
464, 34 Am.R. 592. 


Pa.—Scranton Stove Works vy. 
Clark, 99 A. 170, 255 Pa. 23; Suburban 
Press v. Suburban Pub. Co., 75 A. 
1037, 227 Pa. 148; Shaw v. Pilling, 34 
A. 446, 175 Pa. 78; BP. BH. Sharpless 
Con ve wuevin;” 1" Pa: Dist-&Co.! 9279 
King v. Swartz Mfg. Co., 1 Pa.Dist.& 
Co. 182, 186 [quot Cyc]; New Method 
Steam Laundry Co. vy. Tomlinson, 17 
Pa.Dist. 362. 


Tex.—Caffarelli v. Western Grocer 


TRADE-MARKS, TRADE-NAMES, 


stances.37 


Co., 127 S.W. 1018, 102 Tex. 104 [rev 
(Civ.App.) 108 S.W. 413]. 


Wash.—Rosenburg v. Fremont Un- 
dertaking Co., 114 P. 886, 63 Wash. 


2. 


Wis.—Wisconsin White Lily Butter 
Co. v. Safer, 195 N.W. 700, 182 Wis. 
71: Avenarius v. Kornely, 121 N.W. 
336, 1389 Wis. 247; Listman Mill Co. 
v. William Listman Milling Co., 60 N. 
W. 261, 88 Wis. 334, 438 Am.S.R. 907; 
Leidersdorf v. Flint, 7 N.W. 252, 50 
Wis. 401. ‘ 


Eng.—Rodgers v. Nowill, 5 C.B. 
109, +67 -H.C.12.109;. 136) Reprint 816; 
McAndrew v. Bassett, 4 DeG.J.&S. 
380, 69 Eng.Ch. 293, 46 Reprint 965; 
Leather Cloth Co. v. American Leath- 
er Cloth Co., 1 Hem.&M. 271, 71 Re- 
print 118 [rev on other grounds 4 De 
G.J.&S. 137, 69 Eng.Ch. 106, 46 Re- 
print 868 (aff 11 H.L.Cas. 5238, 11 Re- 
print 1435)]; Sanitas Co. v. Condy, 
56 L.T.Rep.N.S. 621; Stephens v. Peel, 
16 L.T.Rep.N.S. 145; Beard v. Turner, 
13 L.T.Rep.N.S. 746. 


Can.—Glass v. Hampton Mfg. Co., 
Ltd., Pi931)) 1; DeomszL.R. 6375. Money 
Dew, Ltd. v. Rudd & Flora Dew Co., 
[1929] 1 Dom.L.R. 449. 


Man.—Matthews v. Omansky, 24 
Man. 85, 14 Dom.L.R. 168, 25 West. 
L.R. 608, 5 West.Wkly. 382. 


N.S.—Harry Horne Co. v. Schwartz 
& Sons, Ltd., [1929] 2 Dom.L.R. 791. 


PA Garcia v. Reid, 17 GrantCh. 


Austr.—Schweppes, Ltd. v. E. Row- 
lands: Pty, .Ltd, 11D Austr:C. LR. 34 


[a] Exact similitude.—‘It is true 
that in cases of this kind, as a gen- 
eral rule, exact similitude is not re- 
quired to constitute an infringement, 
or to entitle the complaining party 
to protection; but if the form, marks, 
contents, words, or other special ar- 
rangement or general appearance of 
the words of the alleged infringer’s 
device, are such as would be likely to 
mislead persons in the ordinary 
course of purchasing the goods, and 
induce them to suppose that they 
were purchasing the genuine article, 
then the similitude is such as entitles 
the injured party to equitable pro- 
tection, if he takes seasonable mea- 
sures to assert his rights and prevent 
their continued invasion.” — Ball v. 
Siegel, 4 N.E. 667, 116 Ill. 137, 146, 
56 Am.R. 766. 


[b] Picture merely of same ge- 
neric character.—Equity will afford 
relief against the infringement of a 
trade-mark consisting in part of a 
picture or figure, although the alleged 
infringing picture is not a close imi- 
tation, but is merely of the same 
generic character, where the _ re- 
semblance is such as is calculated to 
mislead ordinary purchasers’ into 
buying the product of defendant for 
that of complainant. Baker vy. Puri- 
tan Pure Food Co., 139 F. 680. 


37. “My Valet” v. Winters, 29 Ont. 
Lot, Lge Dom.L.R. 683 Taft 27 "Ont, 
286, 9 Dom.L.R. 306]; National Cas- 
ket Co. v. Eckhardt, 10 Ont.W.R. 74; 
Henry Clay & Bock & Co., Ltd. v. 
Eddy, 19 Austr.C.L.R. 641, 663. 


“In considering whether such an 
infringement has occurred, the first 
question to be determined is whether 
the two marks in fact resemble one 
another; this involves a comparison 
of the marks by means of the senses. 


Where one mark could not reasonably be 
mistaken for the other, and deception is improbable 
or impossible, there is no infringement,** even though 


But mere resemblance not amounting 
to substantial identity, if found, is 
not sufficient. A further question 
arises as to whether the use com- 
plained of is likely to lead to the 
deception of purchasers. Unless it 
is, there is no infringement. In de- 
ciding this question the Court is en- 
titled, and bound, to look into all 
the surrounding circumstances. We 
cannot see upon what principle the 


‘Court can shut its eyes to any cir- 


cumstance which is likely to throw 
light on the probability of deception, 
this being of the very essence of this 
type of infringement. If the public, 
either because of the manner of user 
by the plaintiff of his trade mark on 
his goods—as by his having gar- 
nished it by other or more striking 
devices—or for any other reason, had 
come to disregard the whole or part 
of the trade mark or to identify his 
goods in some other manner, this is, 
clearly, an element which must be 
taken into account in considering 
whether the user by the defendant 
of a mark resembling the plaintiff's 
registered mark is calculated to de- 
ceive.” Henry Clay & Bock & Co. v. 
Eddy, supra. 


38. U.S.—Thaddeus Davids Co. v. 
Davids, 34 S.Ct. 648, 233 U.S. 461, 
58 L.Ed. 1046 [rev 192 F. 915, 114 C. 
C.A. 355]; Holzapfel’s Compositions 
Co. v. Rahtjen’s American Composi- 
tion "Co.5 22°-S:Ct. 6) 183) UrS.it et oes 
Ed. 49; Liggett, etc., Tobacco Co. v. 
Finzer, 9 S.Ct. 60, 128 U.S. 182, 32 
L.Ed. 395; Huebschman v. Charles 
of the Ritz, 46 F.(2d) 557; Winget 
Kickernick Co. v. La Mode Garment 
Co.,, “42° Cad) 613s) (Grate Brossuve 
Marks, 41 F.(2d) 167; International 
Silver Co. v. American Silver Co., 37 
F.(2d) 622; William Faehndrich, Ine. 
v. Wheeler Riddle Cheese Co., 34 F. 
(2d) 43; Vortex Mfg. Co. v. Ply-Rite 
Contracting Co., 33 F.(2d) 302; Van 
Camp Sea Food Co. v. Westgate Sea 
Products Co., 28 F.(2d) 957 [cert den 


49° S.Ct... 263, (279 UiS2 844.573) i. ay 
987]; Crowell Pub. Co. yv. Italian 
Monthly Co., 28 F.(2d) 613; Eskimo 


Pie Corporation v. Honeymoon Pie 
Corporation, 25 F.(2d) 154; Parfum- 
erie Roger & Gallet v. M. C. M. Co., 
24 F.(2d) 698; Eskimo Pie Corpora- 
tion v. Levous, 24 F.(2d) 599 [aff 
35 F.(2d) 120]; Victor-American Fuel 
Co. v. Huerfano Agency Co., 23 F. 
(2d) 74 [aff 15 F.(2d) 578, cert den 49 
S.Ct. 8, 278 U.S. 598-73. Ld. 52815 
Herman Nelson Corporation of Mo- 
line, Ill. v. Columbus Heating & Ven- 
tilating Co., 11 F.(2d) 273; Hewes v. 
Gay, 11 F.(2d) 165; Parmele Phar- 
macal Co. v. Weiner, 5 F.(2d) 750 [aff 
5 F.(2d) 751]; Williamson Candy Co. 
v. Ucanco Candy Co., 3 F.(2d) 156; 
Block v. Jung Arch Brace Co., 300 F: 
308 [cert den 45 S.Ct. 99, 266 U.S. 
620, 69 L.Hd. 472]; General Baking 
Co. v. Shults Bread Co., 299 F. 954 
[aff 293 F. 1018]; Taylor v. Bostick, 
299 F. 232; Carthage Tobacco Works 
v. Barlow-Moore Tobacco Co., 296 F. 


142; Haller Baking Co. v. Ward 
Baking Co., 293 F. 800 [aff 295 
F. 681]; Flexlume Sign Co. v. Opal- 


ite Sign Co., 292 F. 98 [cert den 44 
S.Ct. 181, 263 U.S. 718, 68 L.Ed. 5287; 
Cantrell & Cochrane v. Hygeia Dis- 
tilled Water Co., 283 F. 400 [cert den 
42 S.Ct. 463, 258 U.S. 630, 66 L.Ed. 
800]; A. J. Krank Mfg. Co. v. Pabst, 
277 F. 15 [cert den 42 S.Ct. 464, 259 
U.S. 580, 66 L.Ed. 1073]; Smith-Kline 
& French Co. v. American Druggists 
Syndicate, 2738 F. 84; Dart v. Luck- 
ett-Wake Tobacco Co., 263 F. 698; 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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product.*°® 


AND UNFAIR 


the two trade-marks suggest similar qualities in the 
In applying this test it has been said 
that all doubts ought to be resolved in favor of 


the prior trader and against the imitator,*® especiatly 


M. C. Peters Milling Co. v. Interna- 
tional Sugar Feed No. 2 Co., 262 F. 
336; Gallet v. R. & G. Soap & Supply 
Co. 254.8. 802)..166' C.C. As 248° 1.) Pe. 
Larson, Jr., Co. v. Wm. Wrigley, Jr., 
Co. 263 Poole 166 GC. CVA 14 sfeent 
den 39S:Ct.. 22, 248-U.S. 580, 68 L. 
Ed. 430]; M. Werk Co. v. Grosberg, 
250 F. 968, 163 C.C.A. 218; Automat- 
ic Pencil Sharpener Co. v. Stewart 
Mfg. 1Co.,.249) Hh. 52, 161 C.C.A. 142; 
Viavi Co. v. Vimedia Co., 245 F. 289, 
157 C.C.A. 481 [cert den 38 S.Ct. 334, 
246 U.S. 664, 62 L.Ed. 928]; Joseph 
Schlitz Brewing Co. v. Houston Ice 
& Brewing Co., 241 F, 817, 154 C.C.A. 
HLL [cert er yoo (S: Ct, 316) 246° U.S: 
659, 62 L.Ed. 926, and aff 39 S.Ct. 
401, 250 U.S. 28, 638 L.Ed. 822]; Sears, 
Roebuck & Co. v. Elliott Varnish Co., 
232 F. 588, 146 C.C.A. 546 [rev 221 F. 
797, and cert den 37 S.Ct. 19, 242 U. 
S: 635, .61 L.Ed. 539]; Aluminum 
Cooking Utensil Co. v. National Alu- 
minum Works, 226 F. 815; New 
England Confectionery Co. v. Nation- 
al Water Co., 224 F. 344, 140 C.C.A. 
30; S. R. Fell Co. v. John E. Rob- 
bins Co., 220 F. 650, 136 C.C.A. 258; 
Gandy Belting Co. of Baltimore City 
v. Victor-Balata & Textile Belting 
Co., 215 F..795; G. WwW. J. Murphy Co: 
v. Metal Stamping Co., 214 F. 382; 
Warner Bros. Co. v. Wiener, 214 F. 
30, 130 C.C.A. 424 [mod 218 F.- 635, 
134 C.C.A. 393]; Valvoline Oil Co. v. 
Havoline Oil Co., 211 F. 189; Apollo 
Bros: wv. Perkins; 207-8. 1530,5 L25€. 
C.A. 192 [rev 197 F. 476]; Aubry Sis- 
ters v. Creme de Mohr Co., 203 F. 
861, 122 C.C.A. 102; New York Mack- 
intosh Co. v. Flam, 198 F. 571; Amer- 
ican Tobacco Co. v. Globe Tobacco 
Co., 193 F. 1015; Holeproof Hosiery 
Co. v. Wallach Bros., 172 F. 859, 97 
@CA’ 2632 fmod: and aft. 167 :3 724): 
Benjamin Moore & Co. v. Auwell, 172 
Bo 508. Patti t7S B.543, 102. C.C. A531; 
Fonotipia Limited v. Bradley, 171 F. 
951; “Hi; Mueller Mfg.; Co. -v. A. Y¥. 
McDonaly & Morrison Mfg. Co., 164 
KF. 1001 fmod 183 F. 972; 106 C.C.A. 
312]; Hutchinson v. Loewy, 163 F. 
42, 90 C.C.A. 1; Galena Signal Oil 
Co. v. Fuller, 142 F. 1002; Allen B. 
Wrisley Co. v. Iowa Soap Co., 122 F. 
796, 59_C.C.A. 54; B. B. Hill. Mig: 
Co. v. Sawyer-Boss Mfg. Co., 118 F. 
1014, 56 C.:C.A. 596 [aff 112- Em. 144]; 
Wells v. Ceylon Perfume Co., 105 F. 
621; Harper v. Lare, 103 F. 2038, 43 
C.c.A. 182; Potter Drug, ete., Corp. 
v. Pasfield Soap Co., 102 F. 490 [aff 
106 F. 914, 46 C.C.A. 40]; La Repub- 
lique Francaise v. Saratoga Vichy 
Spring Co., 99 F. 7383 [rev 107 F. 
459, 46 C.C.A. 418, 65 L.R.A. 830, aff 
24 S.Ct. 145, 191 U.S. 427, 48 L.Ed. 
247]; Centaur Co. v. Marshall, 97 F. 
785, 38 C.C.A. 413; Kroppf v. Furst, 
94 F. 150; Centaur Co. v. Marshall, 
92 F. 605; Kann v. Diamond Steel 
OG. So) hy 06) 329 CC Amz 450 Noo. 
Fairbank Co. v. Luckel, etc., Soap Co., 
88 F. 694 [aff 116 FP. 332,—54 C.C.A. 
204]; 
ing Co., 87 F. 468 [aff 95 F. 1006, 37 
C.C.A. 355]; Lare vy. Harper, 86 F. 
481, 30 C.C.A. 3873; Massachusetts 
Invester Pub. Co. v. Dobinson, 82 F. 
56; Sterling Remedy Co. v. Eureka 
Chemical, etc., Co., 80 F. 105, 25 C. 
C.A. 314; Dadirrian v. Yacubian, 72 
F,. 1010; Mumm vy. Kirk, 40 F. 589; 
Philadelphia Novelty Mfg. Co. v. 
Blakesley Novelty Co., 40 F. 588; 
Dawes v. Davies, Codd Dig. 260. 


Ark.—Fine v. Lockwood, 14 S.W. 
(2d) 1109, 179 Ark. 222. 


Cal.—Purity Springs Water Co. v. 
Redwood Ice Delivery, 263 P. 810, 203 


Bass v. Henry Zeltner Brew-. 


Cal. 286. 


D.C.—Pittsburgh Brewing Co. v. 
Ruben, 55 App.D.C. 171, 3 F.(2d) 342; 
pom eeorty v. Hall & Ruckel, 36 App. 


Ga.—Industrial Iny. Co. v. Mitch- 
ell, 138 S.E. 908, 164 Ga. 437. 


Tll.—Ball v. Siegel, 4 N.E. 667, 116 
Ill. 137, 56 Am.R. 766. 


La.—Saurage v. Community Stores 
of Louisiana, 119 So. 873, 167 La. 
560; New Orleans Coffee Co. v. Amer- 
ican Coffee Co. of New Orleans, 49 
So. 730, 124 La. 19. 


Mass.—Hub Dress Mfg. Co. v. Rot- 
tenberg, 129 N.E. 442, 237 Mass. 281; 
E. W. Burt & Co. v. Coes & Young 
Co., 98’N.H. 596, 212. Mass. 134. 


Mo.—Nicholson vy. Wm. A. Stick- 
ney Cigar Co., 59 S.W. 121, 158 Mo. 
158; Drummond Tobacco Co. v. Ad- 
uisot Tinsley Tobacco Co., 52 Mo.App. 


N.Y.—Material Men’s Mercantile 
Ass’n vy. Material Men’s Credit Agen- 
cy, 180 N.Y.S. 801, 191 App.Div. 73; 
Boessneck y. Iselin, 82 N.Y.S. 164, 
83 App.Div. 290; Commercial Adver- 
tiser Assoc. v. Haynes, 49 N.Y.S. 938, 
26 App.Div. 279; Foster v. Webster 
Piano Co., 13 N.Y.S. 338, 59 Hun 624; 
Potter v. McPherson, 21 Hun 559; 
Tallcot v. Moore, 6 Hun 106; Ste- 
phens v. De Couto, 30 N.Y.Super. 343, 
4 Abb.Pr.N.S. 47; Caron Corporation 
v. Conde, Limited, 213 N.Y.S. 735, 126 
Mise. 676; B. Payn’s Sons Tobacco 
Co. v. Payette, 149 N.Y.S. 183, 86 
Mise. 2767 [aff 155 N.Y.S., 1095, 171 
App.Div. 960]; Hurricane Patent 
Lantern Co. v. Miller, 56 How.Pr. 
234; Bell v. Locke, 8 Paige 75, 34 
Am.D. 371. 


PES epee casket v. Wright, 73 N.C. 


Pa.—King v. Swartz Mfg. Co., 1 Pa. 
Dist.&Co. 182, 186 [quot Cyc]. 


Tex.—Alff v. Radam, 14 S.W. 164, 
ites: 530, 19 Am.S.R. 792, 9 L.R.A. 


Eng.—Borthwick v. Evening Post, 
37 Ch.D. 449; Cope v. Evans, L.R. 18 
Eq. 138; Leather Cloth Co. v. Amer- 
ican Leather Cloth Co., 11 H.L.Cas. 
523, 11 Reprint 1435 [aff 4 DeG.J.&S. 
137, 69 Eng.Ch. 106, 46 Reprint 868]; 
London, ete., Law Assur, Soc. v. Lon- 
don, etc., Joint-Stock L. Ins. Co., 11 
Jur. 938; Lever v. Bedingfield, 80 L.T. 
Rep.N.S. 100; Bradbury v. Beeton, 21 
L.T.Rep.N.S. 323. 


Can.—Wampole v. Hervay Chem- 
ical Co., [1930] 2 Dom.L.R. 975. 


Ont.—J. Edward Ogden Co., Ltd. v. 
Canadian Expansion Bolt Co., Ltd., 33 
Ont.L. 589, 8 Ont.W.N. 374; Kerstein 
v. Cohen, 11 Ont.L. 450, 7 Ont.W.R. 
247: Gillett v. Lumsden, 6 Ont.L. 66, 
2 Ont.W.R. 497; Wilson v. Lyman, 
25 Ont.A. 303. 


Austr.—Schweppes Ltd. v. E. Row- 
lands Pty., Ltd., 11 Austr.C.L.R. 347. 


39. Haller Baking Co. v. Ward 
Baking Co., 293 F. 800 [aff 295 F. 
681]. 


40. Bass v. Feigenspan, 96 F. 206; 
Hopkins Amusement Co. v. Frohman, 
103 Ill.App. 613 [aff 67 N.E. 391, 202 
Tll. 541]. 


41. Leidersdorf v. Flint, 7 N.W. 
252, 50 Wis. 401. 


42. U.S.—Coca Cola Co. v. Car- 
lisle Bottling Works, 43 F.(2d) 101 
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on.demurrer where facsimiles of the two trade-marks 
are annexed to the complaint.*! 
deception of purchasers,*? is not necessary, nor need 


Proof of actual 


[aff 43 F.(2d) 119, cert den 51 S.Ct. 
86, 282) US. 882) 75) -Lemde’ asi 
Hecker-H-O Co. v. Holland Food Cor- 
poration, 31 F.(2d) 794 [aff 36 F.(2d) 
767]; Holland Furnace Co. v. New 
Holland Mach. Co., 24 F.(2d) 751; 
Parfumerie Roger & Gallet v. M. C. 
M. Co., 24 F.(2d) 698; Trimble v. 
Woodstock Mfg. Co., 297 F. 524 [aff 
297 F. 529]; Smith & Wesson v. Ga- 
lef, 292 F. 314; Gehl v. Hebe Co., 276 
F. 271; Scandinavia Belting Co. v. 
Asbestos & Rubber Works of Ameri- 
ca, 257 F. 937, 169 C.C.A. 87 [cert den ~ 
39 S.Ct. 494, 250 U.S. 644, 63 L.Ed. 
1186]; Stark Bros. Nurseries & Or- 
chards Co. v. Stark, 248 F. 154 [mod 
257 F. 9, 168 C.C.A. 221 (cert gr 40 
S.Ct. 15, 250 U.S. 657, 63 L.Ed. 1193, 
and aff 41 S.Ct. 221, 255 U.S. 50, 65 
L.Ed. 496)]; Allen v. Walker & Gib= 
son, 235 F. 230; Goldsmith Silver Co. 
v. Savage, 229 F. 623; Gorham Mfg. 
Co. v. Di Salvo, 196 F. 956; Baker v. 
Delapenha, 160 F. 746; American Tin 
Plate Co. v. Licking Roller Mill Co., 
158 F. 690;- Havana Commercial Co. 
v. Nichols, 155 F. 302; Hygeia Dis- 
tilled Water Co. v. Consolidated Ice 
Co., 144 F. 139 [aff 151 F. 10, 80 C.C.A. 
506]; Lanahan v. Kissel, 135 F. 899; 
General Electric. Co. v. Re-New Lamp 
Co., 128 F. 154; Gannert v. Rupert, 
Ce 962, 62 C.C.A. 594 [rev 119 F. 


Cal.—Sun-Maid Raisin Growers ef 
California v. Mosesian, 258 P. 630, 84 
Cal.App. 485. 


Md.—Bagby, etc., Co. v. Rivers, 40 
A. 171, 87 Md. 400, 67 Am.S.R. 357, 40 
L.R.A. 632. 


Mass.—Reading Stove Works, Orr, 
Painter & Co. v. S. M. Howes Co., 87 
N.E.: 751, 201 Mass. 487, 21 T.R.A= 
N.S. 979; Forster Mfg. Co. v. Cutter- 
Tower Co., 97 N.E. 749, 211 Mass. 219; 
Regis v. Jaynes, 70 N.E. 480, 183 
Mass. 458. 


Mo.—Filley v. Fassett, 44 Mo. 168, 
100 Am.D. 275. 


Neb.—Basket Stores of Lincoln v. 
Allen, 155 N.W. 893, 99 Neb. 217. 


N.Y.—Taendsticksfabriks Akticbo- 
lagat Vulcan v. Myers, 34 N.E. 904, 
139 N.Y. 364; Julius Kalish, Inc. v. 
Harper, 172 N.Y.S. 470, 184 App.Div. 
683; Material Men’s Mercantile Ass’n 
v. New York Material Men’s Mercan- 
tile Ass’n, 155 N.Y.S. 706, 169 App. 
Div. 843° [aff 1217 N.B.. 878," 224 IN Y. 
670]; Dunlap v. Young, 74 N.Y.S. 
184, 68 App.Div. 137 [rev on other 
grounds 66 N.E. 964, 174 N.Y. 327]; 
Barrett Chemical Co. v. Stern, 67 
N.Y.S. 595, 56 App.Div. 143, 9 N.Y. 
Ann.Cas. 27; Knox Hat Co. v. Self- 
Service Millinery Stores, 245 N.Y.S. 
14, 1388 Mise. 124; Wm. P. Goldman 
& Bros. v. Goldstein, 211 N.Y.S. 872, 
125 Mise. 737; Ford Motor Co. v. C. 
N. Cady Co., 208 N.Y.S. 574, 124 Misc. 
678 [mod 214 N.Y.S. 838, 216 App.Div. 
786]; Frevert Machinery Co. v. Hol- 
lander Machinery Co., 178 N.Y.S. 151, 
108 Mise. 168; Brown v. Braunstein, 
83 N.Y.S. 1096. 


Pa.—Suburban Press v. Philadel- 
phia Suburban Pub. Co., 75 A. 1037, 
227 Pa. 148. 


Wis.—Listman Mill Co. v. William 
Listman Milling Co., 60 N.W. 261, 88 
Wis. 334, 43 Am.S.R. 907. 


Eng.—Johnston v. Orr-Ewing, 7 
App.Cas. 219; Lee v. Haley, L.R. 5 
Ch. 155; Cope v. Evans, L.R. 18 Ha. 
138; Edelsten v. Edelsten, 1 DeG.J. 
&S. 185, 66 Eng.Ch. 142, 46 Reprint 


& Gibson, 235 F. 230; 
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there be proof of damages** to obtain relief. It. is 
the probability of deception which calls for a rem- 
edy,#+ but the probability must be a reasonable, not a 
speculative, probability.*® Of course, actual instanc- 
es of deception constitute the strongest possible proof 
of the deceptive character of the imitation,*® but even 
The doctrine of 
infringement of trade-marks by deceptive imitation 
is nothing more than an application of the broader 


such proof is not controlling.*? 


doctrine of unfair competition.*® 


[§ 77] 3. Standard for Determining Infringing 


72: Hookham v. Pottage, 26 L.T.Rep. 
N.S. 755 [aff L.R. 8 Ch. 91]. 


Ont.—Rubberset Co., Ltd. Vv. 
Boeckh Bros. Co., Ltd., 15 Ont.W.N. 
al 


[a] In unfair competition cases 
the same rule applies. See infra § 


104. 
[b] Where no actual deception is 
shown, infringement may be deter- 


mined by the court from a compari- 
son of the respective marks. Ker- 
stein v. Cohen, 11 Ont.L. 450, 7 Ont. 
W.R. 247. 


[ec] It is not material that dealers 
or customers are indifferent whether 
the goods are made by the owner of 
the trade-mark or by the infringer, 
as it is the attempt to dispose of 
goods by misrepresentation that con- 
stitutes the wrong. Reading Stove 
Works v. S. M. Howes Co., 87 N.E. 
751, 201 Mass. 437, 21 L.R.A.N.S. 979. 


43. Trimble v. Woodstock Mfg. 
Co., 297 BF. 524 [aff 297 F. 529]. 


44. See cases supra note 42. 


45. N. K. Fairbank Co. v. Cocos 
Butter Mfg. Co., 20 T.L.R. 53. 


46. American Tin Plate Co. v. 
Licking Roller Mill Co., 158 F. 690. 
See also infra § 104. 


47. Parfumerie Roger & Gallet v. 


M. C. M. Co., 24 F.(2d) 698. 


48. See supra § 73. 


49. U.S.—Amoskeag Mfg. Co. v. 
"Trainer, 101 U.S. 51, 25 L.Ed. 993; Mc- 
‘Lean v. Fleming, 96 U.S. 245, 24 L.Ed. 
828; Huebschman v. Charles of the 
Ritz, 46 F.(2d) 557; Jantzen Knitting 
Mills v. Spokane Knitting Mills, 44 F. 
(2d) 656; Coca-Cola Co. v. Carlisle 
Bottling Works, 43 F.(2d) 119 [aff 43 
¥F.(2d) 101, and cert den 51 S.Ct. 86, 
282 U.S. 882, 75 L.Ed. 778]; Panitz v. 
University Clothes, 40 F.(2d) 811; 
‘Crowell Pub. Co. v. Italian Monthly 
Co: 28. .¢2a), 6135) Pinaud) Inc. Vv. 
Huebschman, 27 F.(2d) 531 [aff 27 F. 
(2a) 538]; Crawford-Austin Mfg. Co. 
v. Clifton Mfg. Co., 25 F.(2d) 976 [aff 
30 F.(2d) 292]; Queen Mfg. Co. v. 
Tsaac Ginsberg & Bros., 25 F.(2d) 284; 
Northam Warren Corporation v. Uni- 
versal Cosmetic Co., 18 F.(2d) 774; 
Feil v. American Serum Co., 16 F.(2d) 
‘88 [rev 6 F.(2d) 643]; The Best Foods 
v. Hemphill Packing Co., 5 F.(2d) 
355; Ward Baking Co. v. Potter- 
Wrightington, 298 F. 398 [aff 288 F. 
597]; Ansehl vy. Williams, 267 F. 9; 
Gordon’s Dry Gin Co. v. Eddy & 
Fisher Co., 246 F. 954; O. & W. Thum 
Co. v. Dickinson, 245 F. 609, 158 C.C. 
A. 37 [cert den 38 S.Ct. 334, 246 U.S. 
664, 62 L.Ed. 928]; Allen v. Walker 
Goldsmith Sil- 
ver Co. v. Savage, 229 F. 623, 144 C. 
‘C.A..33 [aff 211 F. 751]; Coca-Cola Co. 
v. J. G. Butler & Sons, 229 F. 224; 
Aluminum Cooking Utensil Co. v. Na- 
tional Aluminum Works, 226 F. 815; 
‘Omo Mfg. Co. v. Mystic Rubber Co., 
225 F. 92; Planten v. Gedney, 224 F. 
382, 140 C.C.A. 68 [rev 221 F. 281 and 


TRADE-MARKS, TRADE-NAMES 


am 228 F, 338, 142 C.C.A. 630]; _S. R. 
Feil Co. v. John E. Robbins Co., 220 
F. 650, 186 C.C.A. 258; De Voe Snuff 
Co. v. Wolff, 206 F. 420, 124 C.C.A. 
302; G. Heileman Brewing Co. v. Inde- 
pendent Brewing Co., 191 F. 489, 112 
C.C.A. 133; Layton Pure Food Co. v. 
Church & Dwight Co., 182 F. 24, 104 
C.c.A. 464; Mellwood Distilling Co. 
v. Harper, 167 F. 389; H. Mueller 
Mfg. Co. v. A. Y. MeDonaly & Morri- 
son Mfg. Co., 164 F. 1001 [mod 183 F. 
972, 106 C.C.A. 312]; Baker v. Puritan 
Pure Food Co., 139 F. 680; Regens- 
burg v. Juan F. Portuondo Cigar Mfg. 
Co., 136 F. 866 [aff 142 F. 160, 73 C.C. 
A. 378]; Ohio Baking Co. v. National 
Biseuit Co., 127 F. 116, 62 C.C.A. 116 
[cert den 25 S.Ct. 788, 195 U.S. 630, 
49 L.Ed. 352]; Allen B. Wrisley Co. 
v. Iowa Soap Co., 122 F...796, 59 C.C.A. 
54; Postum Cereal Co. v. American 
Health Food Co., 119 F. 848, 56 C.C.A. 
360 [aff 109 F. 898]; Gannett v. Rup- 
pert, 119 F. 221 [rev on facts 127 F. 
962, 62 C.C.A. 594]; De Long Hook, 
etc., Co. v. Francis Hook, etc., Co., 118 
F.. 938; Keuffel, etc., Co. v. H. S. 
Crocker Co., 118 F. 187; Van Hoboken 
v. Mohns, 112 F. 528; Allan B. Wris- 
ley Co. v. Iowa Soap Co., 104 F. 548 
(aff 122 F. 796, 59 C.C.A. 54]; Pfeiffer 
v. Wilde, 102 F. 658; N. K. Fairbank 
Co. v. Luckel, ete., Soap Co., 102 F. 
327, 42 C.C.A. 376; Paris Medicine Co. 
Vow. . Baill Co.) 202) E148) 42.66: 
A. 227; Centaur Co. v. Hughes Bros. 
Mfg. Co., 91 F. 901, 34 C.C.A, 127; Cen- 
taur Co. v. Neathery, 91 F. 891, 34 C. 
C.A. 118; Van Camp Packing Co. v. 
Cruikshanks Bros. Co., 90 F. 814, 33 
C.C.A. 280; Kann v. Diamond Steel 
Co., 89 F..706, 32 C.C.A. 324; Bass. v. 
Henry Zeltner Brewing Co., 87 F. 468 
fafé.95-F..1006,37- C.C.A. 356]: are 
v. Harper, 86 F. 481, 30 C.C.A. 373; 
Von Mumm y. Wittemann, 85 F. 966 
[aff 91 F. 126, 33 C.C.A. 404]; Sterling 
Remedy Co. v. Eureka Chemical, ete., 
Co.) 80) BL 105; 25°C. Cray, Sid: SING Ke 
Fairbank Co, v. R. W. Bell Mfg. Co., 
77 F. 869, 23 C.C.A. 554; Improved 
Fig Syrup Co. v. California Fig Syrup 
Co., 54 FB. 175, 4 C.C.A. 264; Myers v. 
Theller, 38 F. 607; Glen Cove Mfg. 
Co. v. Ludeling, 22 F. 8238, 23 Blatchf. 
146; Liggett, ete., Tobacco Co. v. 
Hynes, 20 F. 888 [aff 9 S.Ct. 60, 128 
U.S. 182, 32 L.Ed. 395]; Hostetter v. 
Adams, 10 F. 838, 20 Blatchf. 326; 
Coffeen v. Brunton, 5 F.Cas.No. 2,946, 
4 Mclean 516, 5 F.Cas.No. 2,947, 5 
McLean 256; Consolidated Fruit-Jar 
Co. v. Thomas, 6 F.Cas.No. 3,131, 2 N. 
J.L.J. 272; Manhattan Medicine Co. 
v. Wood, 16 F.Cas.No. 9,026, 4 Cliff. 
461, 14 Off.Gaz. 519 [aff 2 S.Ct. 436, 
108°U:S.2218, 27 L.Ed. 706)* Un St v. 
Roche, 27 F.Cas.No. 16,180, 1 McCrary 
385; Walton v. Crowley, 29 F.Cas.No. 
17,133, 3 Blatechf. 440. 


Cal.—Sperry v. Percival 
Cos r2ZePe ool 8h Cali2ba. 


Colo.—Solis Cigar Co. v. Pozo, 26 P. 
556, 16 Colo. 388, 25 Am.S.R. 279. 


D.C.—Wayne County Preserving 
Co. v. Burt Olney Canning Co., 32 
App.D.C. 279; Hall v. Ingram, 28 App. 


Milling 


“at 


Similarity. In determining whether an alleged in- 
fringing trade-mark is sufficiently similar to plain- 
tiff’s trade-mark to be deceptive, and therefore an 
infringement, ordinary purchasers, buying under the 
usual conditions préVailing in the trade, and giving 
such attention as such purchasers usually give in 
buying that class of goods, are the standard. If such 
a purchaser would probably be deceived into purchas- 
ing one article thinking it was the other, there 1s 
an infringement, otherwise not.*® 
given to the class of persons who purchase the par- 


Regard is to be 


D.C. 454. 


Ill—Frazer v. Frazer Lubricator 
Co., 18 I1l.App. 450. 


Iowa.—Atlas Assur. Co. v. Atlas 
Ins. Go., 112 N.W. 232, 114 N.W. 609, 
138 Iowa 228, 128 Am.S.R. 189, 15 L. 
R.A.N.S. 625. 


La.—New Orleans Coffee Co. v. 
American Coffee Co., 49 So. 730, 124 
La. 19; Cusimano v. Olive Oil Import- 
ing Co., 38 So. 200, 114 La. 312. 


Me.—W. R. Lynn Shoe Co. v. Au- 


burn-Lynn Shoe Co., 62 A. 499, 100 
Me. 461, 4 L.R.A.N.S. 960. 
Md.—Robertson v. Berry, 50 Md. 


591, 33 Am.R. 328. 


Mass.—New England Confectionery 
Co. v..C. A. Briggs Co., 152 N.E. 712, 
256 Mass. 456; Forster Mfg. Co. v. 
Cutter-Tower Co., 97 N.E. 749, 211 
Mass. 219; Regis v. Jaynes, 70 N.E. 
480, 185 Mass. 458. 


Mo.—Liggett, etc., Tobacco Co. v. 
Sam Reid Tobacco Co., 15 S.W. 843, 
104 Mo. 53, 24 Am.S.R. 313; Drum- 
mond Tobacco Co. v. Addison Tinsley 
Tobacco Co., 52 Mo.App. 10. 


Neb.—Miskell v. Prokop, 79 N.W. 
552, 58 Neb. 628. 


N.Y.—Ball v. Broadway Bazaar, 87 
N.E. 674, 194 N.Y. 429; Fischer v. 
Blank, 33 N.E. 1040, 188 N.Y. 244 [ap- 
plied’ in Monopol Tobacco Works v. 
Gensior, 66 N.Y.S. 155, 32 Misc. 87]; 
Colman v. Crump, 70 N.Y. 573 [aff 
40 N.Y.Super. 548]; Popham vy. Cole, 
66 N.Y. 69, 23 Am.R. 22 [aff 38 NY. 
Super. 274, 14 Abb.Pr.N.S. 206]; 
Gotham Silk Hosiery Co. v. Reingold, 
210 N.Y.S. 38, 213 App.Div. 237; Pansy 
Waist Co. v. Pansy Dress Co., 196 
N.Y.S. 825, 203 App.Div. 585; Julius 
Kalish, Inc. v. Harper, 172 N.Y.S. 470, 
184 App.Div. 683; Dunlap v. Young, 
74 N.Y.S. 184, 68 App.Div. 137 [rev 
on other grounds 66 N.E. 964, 174 N. 
Y. 327]; <Anargyros v. Egyptian 
Amasis Cigarette Co., 66 N.Y.S. 626, 
54 App.Div. 345; Ft. Stanwix Canning 
Co. v. William McKinley Canning Co., 
63 N.Y.S. 704, 49 App.Div. 566; Day 
v.. Webster, 49." N.Y.S> 814, 23° App. 
Div. 601; Tuerk Hydraulic Power Co. 
v. Tuerk, 36 N.Y.S. 384, 92 Hun 65; 
W. J. Johnston Co. v.. Electric Age 
Pub. Co., 14 N.Y.S. 808, 60 Hun 578; 
Munro v. Smith, 13 N.Y.S. 708, 59 Hun 
624 [aff 29 N.H. 149, 128 N.Y. 680]; 
Foster v. Webster Piano Co., 13 N.Y. 
S. 338, 59 Hun 624; Talleot v. Moore, 
6 Hun 106; Williams vy. Johnson, 15 
N.Y.Super. 1; B. Payn’s Sons Tobacco 
Co. v. Payette, 149 N.Y.S. 1838, 86 Misc. 
276 [aff 155 N.Y.S. 1095, 171 App.Div. 
960]; Jerome v. Johnson, 59 N.Y.S. 
859; Peterson v. Humphrey, 4 Abb. 
Pr. 394; Fleischmann vy. Schuckmann, 
62 How.Pr. 92. 


Ohio.—Cigar Maker’s International 
Union v. Burkhardt, 9 OhioS.&C.P. 
459, 6 OhioN.P. 342; Brown Broth- 
ers Co. v. Bucher, ete., Co., 9 OhioS.& 
C.P. 362, 6 OhioN.P. 379; Reeder vy. 
Brodt, 6 OhioS.&C.P. 248, 4 OhioN.P. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ticular article for consumption,®° and to the cireum- 
stances ordinarily attending its purchase.°1 
eases hold the similarity to be an infringement if 
sufficient to deceive an “incautious” or “unwary,” 
“anobservant” or “unsuspecting” purchaser,®>? while 
others deny that defendants are’ bound to any such 
degree of care as would prevent this.5? A few cases 
refer to deception of a cautious or careful purchas- 


AND UNFAIR COMPETITION 


Some 


volved.®? It is 


er,°* or otherwise apparently require a somewhat 


265. 


Okl1.—-O K Bus & Baggage Co. v. O. 
K Transfer & Storage Co., 165 P. 136, 
63 (OK)... 311) L.R.A.1918A 956. 


Pa.—B. V. D. Co. v. Kaufmann & 
Baer Co., 116 A. 508, 272 Pa. 240: P. 
E. Sharpless Co. v. Levin, 1 Pa.Dist.& 
Co. 279; Wiest Co. v. Weeks Co., 7 
Kulp 505; Clark, etc., Co. v. Scott, 4 
Lack.Leg.N. 159. 


_Philippine-—Song Fo vy. 
Siong, 13 Philippine 143. 


Tenn.—Robinson v. Storm, 52 S.W. 
880, 103 Tenn. 40. 


Tex.—Caffarelli v. Western Grocer 
Co., 127 S.W..1018, 102 Tex. 104 [rev 
(Civ.App.) 108 S.W. 413]; Goodman 
ponte. 22 S.W. 11, 3 Tex.Civ.App. 


Wash.—Rosenburg v. Fremont Un- 
peroking Co., 114 P.. 886, 63 Wash. 


Tiu Ca 


Eng.—Seixo v. Provezende, L. R. 1 
~ Ch, 192; Wotherspoon v. Currie, L. 
R. 5 H.L. 508; Borthwick v. Evening 
Post, 37 Ch.D. 449; Cope v. Evans, L. 
R. 18 Eq. 138; Shrimpton vy. Laight, 
18 Beayv. 164, 52 Reprint 65; Leather 
Cloth Co. v. American Leather Co., 1 
Hem.&M. 271, 71 Reprint 118 [rev 4 
DeG.J.&S. 137, 69 Eng.Ch. 106, 46 Re- 
print 868 (aff 11 H.L.Cas. 528, 11 Re- 
print 1435)]; Bradbury v. Beeton, 39 
L.J.Ch. 57; Anglo-Swiss Condensed 
Milk Co. v. Swiss Condensed Milk Co., 
[1871] W.N. 163. 


N.S.—Johnson v. 
Cas. 98. 


Ont.—J. Edward Ogden Co., Ltd. v. 
Canadian Expansion Bolt Co., Ltd., 33 
Ont.L.: 589, 8 Ont.W.N. 3874; Ker- 
I93 9 v. Cohen, 11 Ont.L. 450, 7 Ont.W. 
R. 247. 


“Tt is always essential to show that 
the imitation is of a character to es- 
cape the ordinary care and caution 
used in the purchase of the articles 
protected.” Solis Cigar Co. v. Pozo, 
26 P. 556, 16 Colo. 388, 393, 25 Am.S.R. 
279. 


[a] Standard of comparison should 
be the trade-mark registered and in 
use when the suit was filed, and nota 
somewhat similar trade-mark used 
by plaintiff theretofore. Caffarelli v. 
Western Grocer Co., 127 S.W. 1018, 
102 Tex. 104 [rev (Civ.App.) 108 S.W. 
413]. 


50. N. K. Fairbank Co. v. R. W. 
Bell Mfg. Co., 77 F. 869, 28 C.C.A. 554. 


[a] Class not critical.—Purchas- 


Parr, Russ. Eq. 


ers of small, cheap, and common ar- | 


ticles are not expected to be critical- 
ly observant. Fleischmann v. Schuck- 
mann, 62 How.Pr. (N.Y.) 92. 


[b] Class easily deceived.—The 
fact that the goods are of a class pur- 
_ chased by persons who are easily de- 
ceived is a circumstance to be con- 
sidered. Clark Thread Co. v. Arm- 
itage, 67 F. 896 [aff 74 F. 936, 21 C.C. 
A. 1781; Reckitt v. Kellogg, 50 N.Y.S. 
888, 28 App.Div. 111 


{c] Particular purchaser.—The in- 
telligence or want of intelligence of 
the purchaser cannot be considered. 
Wolfe v. Hart, 4 Vict.L. 125. 


51. N. K. Fairbank Co. v. R. W. 
Bell Mfg. Co., 77 F. 869, 23 C.C.A. 554, 


[a] Character and price of article 
must be considered. Morse y. Wor- 
roll, “20-Phila. (Pas) L168: 


[b] Recollection of mark.—It is 
sufficient to constitute an infringe- 
ment if one mark is so like another in 
form, spelling, or sound, that one with 
not a very definite or clear recollection 
as to the real mark is likely to be con- 
fused or misled. Northam Warren 
Corporation v. Universal Cosmetic 
Co., 18 F.(2d) 774. 


. 52. U.S.—Chance v. Gulden, 165 F. 
624, 92 C.C.A. 58; Centaur Co. v. Rob- 
inson, 91 F. 889; Celluloid Mfg. Co. 
v. Cellonite Mfg. Co., 32 F. 94; Black- 
well v. Armistead, 3 F.Cas.No. 1,474, 
3 Hughes 163. See Amoskeag Mfg. 
Co." Vv. - Trainer, 10d. UsS.. 61). 25 Ld: 
993 [cit Wotherspoon v. Currie, L. 
R. 5 H.L. 508 (where the dissenting 
opinion follows the rule of the text)]. 
But see cases infra note 53. 


ote oealer v. Jacobs, 66 Ill.App. 


Mo.—Drummond Tobacco Co. v. 
Addison Tinsley Tobacco Co., 52 Mo. 
App. 10; McCann y. Anthony, 21 Mo. 
App. 83. 


N.Y.—Colman:v. Crump, 70 N.Y. 
573; Reckitt v. Kellogg, 50 N.Y.S. 888, 
28 App.Div. 111; Kinney Tobacco Co. 
v. Maller, 6 N.Y.S. 389, 53 Hun 340; 
Brooklyn White Lead Co. v. Masury, 
25 Barb. 416; Brown v. Mercer, 37 N. 
Y.Super. 265; Monopol Tobacco Works 
v. Gensior, 66 N.Y.S. 155, 32 Misc. 87. 
See Thornton vy. Crowley, 47 N.Y.Su- 
per. 527 [aff 89 N.Y. 644] (referring to 
rule of text, but holding that plain- 
tiff's prior and exclusive right must 
be clearly established before it can 
be applied). 


Pa.—Juan F. Portuondo Cigar Mfg. 
Co. v. Vicente Portuondo Cigar Mfg. 
Col, 707A. - 968, 222) Paw 1165 Colton v. 
Thomas, 7 Phila. 257 [crit Partridge 
v. Menck, 2 Sandf.Ch. (N.Y.) 622 (aff 
2 Barb.Ch. 101, 47 Am.D. 281, 5 N.Y. 
Leg.Obs. 94, and aff How.A.Cas. 547) ]. 


Eng.—Johnston y. Orr-Ewing, 7 
App.Cas. 219; Sen Sen Co. v. Britten, 
[1899] 1 Ch. 692; Singer Mfg. Co. v. 
Wilson, 2 Ch.D. 484 [rev on other 
grounds 3 App.Cas. 376]; Glenny v. 
Smith, 2 Dr.&Sm, 476, 62 Reprint 701; 
Leather Cloth Co. v. American Leath- 
er Cloth Co., 11 H.L.Cas. 5238, 11 Re- 
print 1435. 


Ont.—Davis v. Reid, 17 GrantCh. 69. 


Que.—Reg. v. Authier, 6 Que.Q.B. 
146. 


[a] “he fact that careful buyers 
who scrutinize closely are not de- 
ceived only shows that the injury is 
less in degree, not that there is no 
injury.” Frazer v. Frazer Lubricator 
Co., 18 Ill.App. 450, 462. 


[b] Similarity in packages but not 
in trade-marks.—If there is no simil- 
arity in trade-marks, the fact that a 
careless person might mistake one 
for the other because of the packages 
does not constitute infringement of 
the trade-mark. Brown v. Seidel, 25 
A. 1064, 153 Pa. 60. 
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greater degree of similarity.5® It has been said that 
it must appear that the ordinary mass of purchasers, 
paying that attention which such persons usually 
do, would probably be deceived.*¢ 
need not be sufficient to deceive experts or persons. 
specially familiar with the trade-mark or goods in- 


The resemblance 


immaterial that the wholesale or 


retail dealer, familiar with the goods, is neither 


* 58. Coats v. Merrick Thréad Co., 
13 S.Ct. 966, 149 U.S. 562, 37 L.Ed. 
847; Allen B. Wrisley Co. v. Iowa 
Soap Co., 122 F. 796, 59 C.C.A. 54; 
Centaur Co. v. Marshall, 97 F. 785, 38. 
C.C.A, 413; Mumm v. Kirk, 40 F. 589. 


54. U. S. v. Roche, 27 F.Cas-No. 
16,180, 1 McCrary 385. 


[a] Monogram  trade-mark.—In-. 
fringement of a trade-mark consist-. 
ing of a monogram of three letters, 
the form of which was necessarily li- 
able to a certain degree of limitation 
in general effect, if the general form 
or idea of the monograms was adopt- 
ed, must, to some extent, depend on 
the liability of a purchaser to be de- 
ceived on close inspection. Corbett 
Bros. Co. v. Reinhardt-Meding Co.,. 
76 A. 243,77 N.J.Ea.. 7. : 


55. Allen B. Wrisley Co. v. Iowa. 
Soap,- Co. 122 PL) 796, 59 > C.Cl AL ba 
Ball v. Siegel, 4 _N.E. 667, 116 Ill. 137, 
56 Am.R. 766; Hier v. Abrahams, 82° 
Niw2519) 37 Am: Re 5393s Pophanie wa 
Cole, 66 N.Y. 69, 23 Am.R. 22; Stokes: 
v. Allen, 56 Hun 526, 9 N.Y.S. 846; 
Thornton vy. Crowley, 47 N.Y.Super.. 
527 [aff 89 N.Y. 644]; Heinz vy. Lutz, 
23 A. 314, 146 Pa. 592. 


[a] “The court will hold any imi-. 
tation actionable which requires a 
careful inspection to distinguish its 
marks and appearances from those of 
the manufactures imitated. It is cer-. 
tainly not bound to interfere where 
ordinary attention will enable a pur- 
chaser to discriminate.” Merrimack. 
Mfg. Co. v. Garner, 4 E. D. Smith (N. 
Y.) (387). 391, 2.7 Abb: Pre 318 Lauot 
Partridge v. Menck, 2 Sandf.Ch. (N.. 
Y.) 622 (aff 2 Barb.Ch. 101, 47 Am.D. 
281, 5 N.Y.Leg.Obs. 94, and aff How. 
A.Cas. 547)]. 


56. Coca-Cola Co. v. Carlisle Bot-— 
tling Works, 43 F.(2d) 119 [aff 43 F. 
(2d) 101, and cert den 51 S.Ct. 86, 282 
U.S. 882, 75 L.Hd. 778]; Talleot v. 
Moore, 6 Hun (N.Y.) 106; Partridge 
v. Menck, 2 Sandf.Ch. (N.Y.) 622 [aff 
2 Barb.Ch. 101, 47 Am.D. 281, 5-N.Y. 
Leg.Obs. 94]; Rowley v. Houghton, 2’ 
Brewst. (Pa.) 303, 7 Phila. 39. 


“All the authorities agree that the: 
court will not restrain a defendant 
from the use of a label, on the ground 
that it infringes the plaintiff's trade- 
mark, unless the form of the printed’ 
words, the words themselves, and the: 
figures, lines, and devices, are so sim- 
ilar that any person, with such rea-. 
sonable care and observation as the 
public generally are capable of using 
and may be expected to exercise, 
would mistake the one for the other.’”’ 
Gilman v. Hunnewell, 122 Mass. 139, 
148. 


57. Amoskeag Mfg. Co. v. Trainer,. 
101 U.S. 51, 25 L.Ed. 993; R. Heinsch’s 
Sons Co. v. Boker, 86 F. 765; Clark 
Thread Co. v. Armitage, 67 F. 896 [aff 
74 F. 936, 21 C.C.A. 178]; Colman v.. 
70 N.Y. 573 [aff 40 N.Y.Su- 
per) 548]5 “P.' B. i Sharpless. -Co., va 
Levin, 1 Pa.Dist.&Co. 279; Powell v.. 
Birmingham Vinegar Brewery Co.,. 
[1896] 2 Ch. 54 [aff [1897] A.C. 710]; 
Sykes v. Sykes, 3 B.&C. 541, 5 D.&R. 
292, 10 E.C.L. 248, 107 Reprint 834; 
Shrimpton v. Laight, 18 Beav. 164, 52 
Reprint 65. 
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actually deceived nor liable to be deceived.*® 
ultimate consumer who makes the market, not the 
immediate purchaser, is the one whose deception is 
but it has been held that, where 
both parties deal with jobbers exclusively, and the 
trade-mark is of a nature necessitating careful in- 
spection to determine the genuineness of the goods, 
the standard of similarity amounting to infringement 
is that likely to deceive a jobber on close inspec- 
tion.*° If upon the whole there is a deceptive sim- 
ilarity between the marks, it is immaterial that a 
critical inspection and comparison discloses differ- 
ences,®t or that persons seeing the two trade-marks 
side by side would not be deceived.*? 
parison of the tout ensemble is the best means of de- 


the vital fact ;>® 


termining the fact of deceptive 


imitation,®*? although it has been held that the ulti- 


58. U.S.—O. & W. Thum Co. v. 
Dickinson, 245 F. 609, 158 C.C.A. 37 
[eert den 38 S.Ct. 334, 246 U.S. 664, 
62 L.Ed. 928]; Dickinson v. O. & W. 
Thum Co. (Dickinson v. A. K. Ack- 
erman Co.), 245 F. 609, 158 C. C. A. 37 
[cert den 38 S.Ct. 334, 246 U.S. 664, 62 
L.Ed. 928]; Blackwell v. Armistead, 3 
F.Cas.No. 1,474, 3 Hughes 163. 


Mass.—Forster Mfg. Co. v. Cutter- 
Tower Co., 97 N.E. 749, 211 Mass. 219. 


N.J.—Stirling Silk Mfg. Co 
Pees Silk Co., 46 A. 199, 9 N.J. Ea, 


Pa.—P. E. Sharpless Co. v. Levin, 
1 Pa.Dist.&Co. 279. 


Ont.—Davis v. Kennedy, 13 Grant 
WhioZe. 


59. Dickinson v. O. & W. Thum Co. 
(Dickinson v. A. K. Ackerman Co.), 
245 F. 609, 158 C.C.A. 37 [cert den 38 
S.Ct. 334, 246 U.S. 664, 62 L.Hd. 928]; 
O. & W. Thum Co. v. Dickinson, 245 F. 
609, 158 C.C.A. 37 [cert den 38 S.Ct. 
334, 246 U.S. 664, 62 L.Ed. 928]; Fors- 
-ter Mfg. Co. v. Cutter-Tower Co., 97 N. 
EH. 749, 211 Mass. 219; P. BE. Sharpless 


Com) Vane Wevin, «Lo Pa. Dist.&Co.1) 2:19); 
eon vy. Orr-Ewing, 7 App.Cas. 


Deception of customers in unfair 
competition see infra § 104. 


60. See case infra this note. 


[a] Monogram on ribbon.—Where 
manufacturers of ribbons adopted a 
trade-mark consisting of a monogram 
of three letters, the form of which 
was necessarily liable to a certain 
degree of imitation in general effect, 
if the general form or idea of the 
monograms was adopted, its protec- 
tion as a trade-mark must, to some 
extent, depend on the liability of a 
purchaser to be deceived on close in- 
spection. Corbett Bros. Co. y. Rein- 
Ee oe Co., 76 A. 243, 77 N.J. 

qd. (. 


61. U.S.—Feil v. American Serum 
Co., 16 F.(2d) 88 [rev 6 F.(2d) 6438]; 
Liggett, etc., Tobacco Co. v. Hynes, 
202. 883 [aff 9 S.Ct. 60, 128 U.S. 182; 
32 L.Ed. 395]; Blackwell v. Armi- 
stead, 3 F.Cas.No. 1,474, 3 Hughes 
63. 


Me.—W. R. Lynn Shoe Co. v. Au- 
burn-Lynn Shoe Co., 62 A. 499, 100 Me. 
461, 4 L.R.A.N.S. 960. 


Mass.—Lawrence Mfg. Co. v. Low- 
ell Hosiery Mills, 129 Mass. 325, 37 
Am.R. 362. 


N.J.—Standard Table Oil Cloth Se 
v. Trenton Oil Cloth, ete., Co., 63 A 
846, 71 N.J.Eq. 555. 


N.Y.—Barrett Chemical Co. v. Stern, 


TRADE-MARKS, 


The 


stances.®® 


Ocular com- 


and infringing 


67 N.Y.S. 595, 56 App.Div. 143, 9 N.Y. 


Ann.Cas. 27; Jerome v. Johnson, 59 
N.Y.S. 859. 
Eng.—Day v. Binning, Coop. Pr. 


Cas. 489, 47 Reprint 611. 


Que.—Reg. v. Authier, 
146. 


62. U.S.—Feil v. American Serum 
Co., 16. F.(2d) 88 [rev 6 F.(2d) 643]; 
Sterling Remedy Co. v. Gorey, 110 F. 
372; Paris Medicine Co. v. W. H. Hill 
Co3, 10208148, ° 42 CC. Aa2203 “Stuart 
v. F. G. Steuart Co., 91 F. 243, 33 C.C. 
A. 480 [rev 85 F. 778]; Centaur Co. 
v. Killenberger, 87 F. 725; Glen Cove 
Mfg. Co. v. Ludeling, 22 F. 823, 23 
Blatchf. 46; Liggett, etc., Tobacco 
Co, v. Hynes, 20 F. 883 [aff 9 S.Ct. 
60, 128 U.S. 182, 32 L.Hd. 395]. 


Ind.—Sohl v. Geisendorf, Wils. 60. 


N.Y.—Potter v. McPherson, 21 Hun 
559; Lockwood v. Bostwick, 2 Daly 
521; Monopol Tobacco Works y. Gen- 
Sior, 66 N.Y.S. 155, 32 Misc. 87; Cook 
v. Starkweather, 13 Abb.Pr.N.S. 392. 


Pa.—Pratt’s Appeal, 11 A. 878, 117 
Pa. 401, 2) AmiS:Re 6762 


Eng.—Seixo v. Provezende, 
Ch; 192: 


Ont.—Whitney  v. 
GrantCh. 605. 


63. Huebschman v. Charles of the 
Ritz, 46 F.(2d) 557; Feil v. American 
Serum Co., 16 F.(2d) 88 [rev 6 F.(2da) 
643]; G. W. Cole Co. v. American Ce- 
ment, -etc., Co.,, 130° F. 703,65 C:ClA. 
105; Blackwell v. Armistead, 3 F.Cas. 
No. 1,474, 3 Hughes 163; Consolidat- 
ed Fruit-Jar Co. v. Thomas, 6 F.Cas. 
No. 3,181, 2 N.J.L:J. 272; Parlett v. 
Guggenheimer, 10 A. 81, 67 Md. 542, 1 
Am.S.R. 416; Wirtz v. Wagle Bottling 
Co., 24 A, 658, 50 N.J.Eq. 164; Har- 

per v. Wr ight, etc., Lamp Mfg. Co., 
T1896] al Oe Ae Ae In re Jelley, 51 L. 
J.Ch. 639 note. 


[a] No amount of expert evidence, 
calling attention to differences, will 
justify a court in denying an injunc- 
tion, where its own inspection and 
comparison shows that the two 
things are near enough alike to 
deceive purchasers. Consolidated 
Fruit-Jar Co. v. Thomas, 6 F.Cas.No. 
3,181,702 Ned. Lid. 272. 


64. P. E. Sharpless Co. v. Levin, 
1 Pa.Dist.&Co. 279. 


“There is no such limitation as the 
defendant puts upon the infringe- 
ment of a trade-mark; i. e., that the 
similarity must go only to the eye or 
ear. The question cannot be treated 
in any such technical manner, for al- 
ways the substantial question is 
whether the defendant is likely to 


6 Que.Q.B. 


Rew 


Hickling, 5 
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[§§ 77-79 


mate test is likelihood of confusion in the mind.* 


[§ 78] 4. Question of Fact. What similarity be- 
tween two marks is sufficient to deceive, and hence 
to constitute an infringement, is a question of fact 
to be determined in each case by its own cireum- 
As there is no distinction in this respect 
between cases of infringement of technical trade- 
marks and unfair competition, the cases are for con- 
venience grouped under the latter head.°® 


[§ 79] D. Intent and Motive—1. In General. 
Guilty knowledge or fraudulent intent is not an es- 
sential element of infringement of a technical trade- 
mark. It is well settled that an infringement will be 
restrained irrespective of the question of intention 
on the part of defendant.** 
upon the ground that plaintiff has a property right 


This is sometimes placed 


steal the complainant’s trade by the 
use of the trade-mark in question. I 
am quite satisfied in this case that 
there is such similarity between the 
two phrases as would readily lead in 
the mind of customers to confusion.” 
American Lead Pencil Co. v. L. Gott- 
lieb & Sons, 181 F. 178, 180. 


fa] “Beats-All” is held to be in- 
fringed by “Knoxall’ for pencils. 
American Lead Pencil Co. v. L. Gott- 
lieb & Sons, 181 F. 178. 


65. U.S.—Coca-Cola Co. v. Carlisle 
Bottling Works, 43 F.(2d) 119 [aff 
43 F.(2d) 101, and cert den 51 S.Ct. 
86, 282 U.S. 882, 75 L.Ed. 778]; Craw- 
ford-Austin Mfg. Co. v. Clifton Mfg. 
Co., 25 F.(2d) 976 [aff 30 F.(2d) 392]; 
Vick Chemical Co. v. Vick Medicine 
Co., 8 F.(2d) 49 [aff 11 F.(2d) 33]; 
Kentucky Distilleries, etce., Co. v. 
Kroppf v. Furst, 
P. Lorillard Co. v. Peper, 
86 F. 956, 30 C.C.A. 496 [cert den 
o> S.Ct. 886, 171 U.S. 690, 43 L.Ed. 
; Coats v. Merrick Thread Co., 


966, 149 U.S. 562, 37 L.Ed. 847]; 
were rice Co. v. Cellonite Mfg. Co., 


Ind.—Keller v. B. F. Goodrich Co., 
nes N.E. 196, 117 Ind. 556, 10 Am.S.R. 


Iowa.—Atlas Assur. Co. v. Atlas 
Ins. Co., 112 N.W. 232, 114 N.W. 609, 
138 Iowa 228, 128 Am.S.R. 189, 15 L. 
R.A.N.S. 625. 


Mass.—Rost v. Salerno, 171 N.E. 
491, 271 Mass. 492; Regis v. Jaynes, 
70 N.E. 480, 185 Mass. 458. 


N.Y.—Fischer v. Blank, 383 
1040, 1388 N.Y. 244. 


Tex.—Caffarelli v. Western Grocer 
Co., 127 S.W. 1018, 102 Tex. 104 [rev 
(Civ.App.) 108 S.W. 41 Silk 


Eng.—Payton v. Snelling, [1901] A. 
C, 308; Crawshay vy. Thompson, 4 M. 
Se 357, 43 E.C.L. 189, 1384 Reprint 


66. See infra § 112. 


67. U.S.—Saxlehner Vv. Siegel- 
Cooper Co; 21 S.Ct.16, 179 U.Si 42h 
4551. Edt %7s Amoskeag Miz Coli 
Trainer, 101 U.S. 51, 25 L.Ed. 993 (per 
Clifford, J.); McLean v. Fleming, 96 
U.S. 245, 24 L.Ed. 828; Coca-Cola Co. 
v. Carlisle Bottling Works, 43 F.(2da) 
101 [aff 43 F.(2d) 119, cert den 51 


N.E. 


S.Ct. 86, 282 U.S. 882, 75 L.Ed. MLSs 


Broderick & Bascom Rope’ Cor Uwe. 
Manoff, 41 F.(2d) 853; Hecker H-O 
Co. v. Holland Food Corporation, 36 
F.(2d) 767 [aff 31 F.(2d) 794]; Craw- 
ford-Austin Mfg. Co. v. Clifton Mfg. 
€o., 25 F. (2a) 976 {aff 30 F.(2da) 392]; 


Queen Mfg. Co. v. Isaac Ginsberg & 
Se SES PRS Re 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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in the trade-mark;®*® but this is inaccurate because 
there is no property right in any word or mark as 
such,®® and the remedy is really based upon the sale 
of one man’s goods as being those of another, there- 
by appropriating the latter’s good will.7° The wrong 
and damage to plaintiff is the same whether or not 
It is the invasion of 
plaintiff’s property right in his good will that sup- 


it was intended by defendant. 


Bros., 25 F.(2d) 284; MclIlhenny Co. 
v. Bulliard, 16 F.(2d) 470; Autoline 
Oil Co. v. Indian Refining Co., 3 F. 
(2d) 457; Stephano v. Satmatopou- 
los, 199 F. 451; Gulden v. Chance, 182 
FE. 303, 105 C.C.A. 16 [rev 180 F. 178]; 
Eagle White Lead Co. vy. Pflugh, 180 
H..579 [rev 185_B. 769, 107. C.G.A. 659, 
cert den 31 S.Ct. 719, 220 U.S. 615, 55 
Eb 610)3 Oo & SW. Thiam: Co. _w. 
Dickinson, 245 F. 609, 158 C.C.A. 37 
[cert den 38 S.Ct. 334, 246 U.S. 664, 
62 L.Ed. 928]; O. & W. Thum Co. 
v. A. K. Ackerman Co., 245 F. 609, 158 
C.G.A. 37 [eert den 38 S.Ct. 334, 246 
U.S. 664, 62 L.Ed. 928]; Goldsmith 
Silver Co. v. Savage, 229 F. 623, 144 
©. CLAS (332 Pfaff 201° BE. 751) “Det Voe 
Snuff Co. v. Wolff, 206 F. 420, 124 C. 
C.A. 302; W. A. Gaines & Co. v. Tur- 
ner-Looker Co., 204 F. 553, 123 C.C.A. 
79; Coty, Inc., v. Parfums De Grande 
Luxe, 298 F. 865 [aff 292 F. 319, cért 
den 45 S.Ct. 94, 266 U.S. 609, 69 L.Ed. 
466]; Gehl v. Hebe Co., 276 F. 271; 
Hutchinson v. Loewy, 163 F. 42, 90 
C.C.A. 1; Consolidated Ice Co. v. Hy- 
geia Distilled Water Co., 151 F. 10, 80 
C.C.A. 506 [aff 144 F. 139]; General 
Electric Co. v. Re-New Lamp Co., 128 
F. 154; Welsbach Light Co. v. Adam, 
107 F. 463; Manitowoc Pea-Packing 
Co. v. Numsen, 93 F. 196, 35 C.C.A. 
267; Cuervo v. Landauer, 63 F. 1003; 
Liggett, ete., Tobacco Co. v. Hynes, 
20 F. 883 [aff 9 S.Ct. 60, 128 U.S. 182, 
32 L.Bd. 395]; Alleghany Fertilizer 
Co. v. Woodside, 1 F.Cas.No. 206, 1 
Hughes 115; Blackwell v. Armistead, 
3 F.Cas.No. 1,474, 3 Hughes 163; Cof- 
feen v. Brunton, 5 F.Cas.No. 2,946, 4 
McLean 516. 


Cali—Italian Swiss Colony v. Ital- 
ian Vineyard Co., 110 P. 913, 158 Cal. 
252, 23 L.R.A.N.S. 439; Hall v. Hol- 
strom, 289 P. 668, 106 Cal.App. 563. 


Fla.—El1 Modelo Cigar Mfg. Co. v. 
Gato, 7 So. 23, 25 Fla. 886, 23 Am.S.R. 
537, 6 L.R.A. 823. 


T11.— Eckhart v. Consolidated 
Milling Co., 72 Ill.App. 70. 


Iowa.—Atlas Assur. Co. v. Atlas 
Ins. Co., 112 N.W. 232, 114 N.W. 609, 
138 Iowa 228, 128 Am.S.R. 189, 15 L.R. 
A.N.S. 625. 


Me.—W. R. Lynn Shoe Co. v. Au- 
pburn-Lynn Shoe Co., 62 A. 499, 100 
Me. 461, 4 L.R.A.N.S. 960. 


Md.—Stonebraker v. Stonebraker, 
33 Md. 252. 


Mass.—Forster Mfg. Co. v. Cutter- 
Tower Co., 97 N.E. 749, 211 Mass. 
219; Reading Stove Works, Orr, 
Painter & Co. v. S. M. Howes Co., 87 
N.E. 751, 201 Mass. 437, 21 L.R.A.N.S. 
979; Regis v. Jaynes, 70 N.E. 480, 
185 Mass. 458; Viano v. Baccigalupo, 
67 N.E. 641, 183 Mass. 160. - 


Minn.—Northwestern Knitting Co. 
v. Garon, 128 N.W. 288, 112 Minn. 
321. 


Mo.—Liggett, etc., Tobacco Co. v. 
Sam Reid Tobacco Co., 15 S.W. 843, 
104 Mo. 53, 24 Am.S.R. 313; Filley_v. 
Fassett, 44 Mo. 168, 100 Am.D. 275; 
McCann v. Anthony, 21 Mo.App. 83. 


N.J.—Mrs. G. B. Miller, ete., To- 
bacco Manufactory v. Commerce, 45 
N.J.Law 18, 46 Am.R. 750; Hureka 
Fire Hose Co. v. Eureka Rubber Mfg. 


[63 C. J.—21] 


AND UNFAIR 


action.7? 


Cor, tl A. 1184 71 NS, 300) [aft 
60 A. 561, 69 N.J.Eq. 159}; Wirtz v. 
Eagle Bottling Co., 24 A. 658, 50 N.J. 
Hq. 164. 


N.Y.—Burt v. Smith, 73 N.E. 495, 
181 N.Y. 1; Taendsticksfabriks Ak- 
ticbolagat Vulcan v. Myers, 34 N.E. 
904, 139 N.Y. 364; Waterman v. Ship- 
man, 29 N.E. 111, 130 N.Y. 301; Hier 
v. Abrahams, 82 N.Y. 519, 37 Am.R. 
589; Colman vy. Crump, 70 N.Y. 573 
[aff 40 N.Y.Super. 548]; Weiss v. 
Tucker, 222 N.Y.S. 487, 129 Misc. 648 
[rev 226 N.Y.S. 921, 222 App.Div. 
801]; Falk v. American West Indies 
Trading Co., 75 N.Y.S. 964, 71 App. 
Div. 320 [dism 64 N.E. 1120, 171 N.Y. 
679]; Barrett Chemical Co. v. Stern, 
67 N.Y.S. 595,.56 App.Div. 143, 9 N.Y. 
Ann.Cas. 27; Day v. Webster, 49 N.Y. 
S. 314, 23 App.Div. 601; Electro Sili- 
con Co. v. Hazard, 29 Hun 369; Amer- 
ican Grocer Pub. Assoc. v. Grocer 
Pub. Co., 25 Hun 398; Ford Motor Co. 
v. C. N. Cady Co., 208 N.Y.S. 574, 124 
Mise. 678 [mod 214 N.Y.S. 838, 216 
App.Div. 786]; Gaines v. Leslie, 54 N. 
Y.S. 421, 25 Misc. 20; Clinton Metal- 
ic Paint Co. v. New York Metalic 
Paint Co., 50 N.Y.S. 437, 23 Mise. 66; 
Oneida Community v. Oneida Game 
Trap Co., 150 N.Y.S: 918 [aff 154 N.Y. 
S. 391, 168 App.Div. 769]. 


Ag Ne v. Wright, 73 N.C. 
Or.—Wood v. Wood, 151 P. 969, 78 


Or, L8h, WRACI9IGE, 251. Ann:Cas: 
1918A 226. 


Pa.—Shaw v. Pilling, 34 A. 446, 175 
Pa. 78; Brown v. Seidel, 25 A. 1064, 
L5se PanceOy seratt’s.Appeal) Lier, 
878, 117 Pa. 401, 2 Am.S.R. 676; P. E. 
Sharpless Co. v. Levin, 1 Pa.Dist.& 
Co. 279; Charles E. Hires Co. v. Boon, 
25 Pa.Dist. 557; New Method Steam 
Laundry Co. v. Tomlinson, 17 Pa. 
Dist. 362; ‘Clark, ete., Co. v. Scott, 
4 Lack.Leg.N. 159. 


Philippine-—Compania General de 
Tabacos de Filipinas v. Alhambra Ci- 
gar, etc., Mfg. Co., 33 Philippine 485. 


R.I.—Cady y. Schultz, 32 A. 915, 19 
Ban 193, 61 Am.S.R. 763, 29 L.R.A. 


Tenn.—Supreme Lodge K. P. v. 
Grand Lodge K. P., 2 Tenn.Civ.A. 429. 


Tex.—Western Grocer Co. v. Caf- 
farelli, (Civ.App.) 108 S.W. 413 [rev 
on other grounds 127 S.W. 1018, 102 
Tex. 104]. 


Utah.—Clover Leaf Dairy Co. v. 
Van Gerven, 269 P. 1020, 72 Utah 290, 
60 A.L.R. 281. 


Wis.—Listman Mill Co. v. William 
Listman Milling Co., 60 N.W. 261, 88 
Wis. 334, 43 Am.S.R. 907. 


Eng.—Singer Mfg. Co. v. Wilson, 
3 App.Cas. 376; Wotherspoon v. Cur- 
rie, L.R. 5 H.L. 508; Singer Mfg. Co. 
v. Loog, 18 Ch.D. 395 [rev on other 
grounds 8 App.Cas. 15]; Ewing v. 
Johnston, 13 Ch.D. 434 [aff 7 App. 
Cas. 219]; Singer Mfg. Co. v. Wilson, 
2 Ch.D. 434 [rev on other grounds 3 
App.Cas. 376]; Cope v. Evans, L.R. 
18 Eq. 138; Moet v. Couston, 33 Beav. 
578, 55 Reprint 493; Hall v. Barrows, 
4 DeG.J.&8S. 150, 69 Eng.Ch. 116, 46 
Reprint 873; 


COMPETITION 


ports the remedy.” 
terial, however, where an accounting of damages and 
profits is sought in addition to injunctive relief ;7? 
and it has also been held that, where a fraudulent 
intent is either admitted or proved, the imitation 
or copying need not be so close in order to sustain the 
Persistence in the use of an infringing 
mark after notice constitutes intentional infringe- 


[63 C.J.] 379 


Fraudulent intent may be ma- 


DeG.J.&S. 185, 66 Eng.Ch. 142, 46 Re- 
print 72; Dixon v. Fawcus, 3 E.&E. 
537, 107 B.C.L. 537, 121 Reprint 544; 
Clement v. Maddick, 1 Giffard 98, 65 
Reprint 841; Woollam v. Ratcliff, 1 
Hem.&M. 259, 71 Reprint 113; Harri- 
son v. Taylor, 11 Jur.N.S. 408; Welch 
v. Knott, 4 Kay&J. 747, 70 Reprint 
310; Knott v. Morgan, 2 Keen 213, 15 
Eng.Ch. 213, 48 Reprint 610; Milling- 
ton v.. Fox, 3 Myl.&C. 338, 14 Eng. 
Ch. 338,40 Reprint 956. 


Can.—Boston Rubber Shoe Co. v. 
Boston Rubber Co. of Montreal, 7 
Can.Exch. 9. ¢ 


Alta.—Grand Trunk R. Co. v. 
James, 10 Alta.L. 109. 


N.S.—Rex v. Newcombe, 52 N.S. 85. 


[a] Opportunity for deception 
sufficient.—“So far as the right ex- 
ists to enjoin the infringement of a 
trade mark it is not made to depend 
upon the fact that deception was ei- 
ther intended or practiced. If the 
opportunity is furnished where de- 
cepticn may be practiced, a basis ex- 
ists to grant relief.” Barrett Chemi- 
cal Co. v. Stern, 67 N.Y.S. 595, 56 App. 
Div. 143, 147, 9 N.Y.Ann.Cas, 27, 


[b] Mere possession of goods with 
infringing mark.—Relief will be 
granted even against a person who 
merely has in his possession a quan- 
tity of goods bearing a spurious 
trade-mark, and intends not to part 
with them, but use them for his own 


consumption. Upmann v. Forester, 
24 Ch.D. 231. 
68. Colman v. Crump, 70 N.Y. 573; 


De Youngs v. Jung, 27 N.Y.S. 370, 7 
Mise. 56; Cady v. Schultz, 32 A. 915, 
19 R.I. 193, 61 Am.S:R.-763;, 29 EsReA-: 
524; C. F. Simmons Medicine Co. v. 
Mansfield Drug Co., 23 S.W. 165, 93 
Tenn. 84; Hall v. Barrows, 4 DeG.J. 
&S. 150, 69 Eng.Ch. 116, 46 Reprint 
873; Clement v. Maddick, 1 Giffard 
98, 65 Reprint 841. 


“The jurisdiction to restrain the 
use of a trademark rests upon the 
ground of the plaintiff’s property in 
it, and of the defendants’ unlawful 
use thereof. Boston Diatite Co. v. 
Florence Mfg. Co., 114 Mass. 69, 19 
Am.Rep. 310. If the absolute right 
belonged to plaintiff, then if an in- 
fringement were clearly shown, the 
fraudulent intent would be inferred, 
and . . . the further violation of 
the right of property would neverthe- 
less be restrained. Menendez v. Holt, 
97 S3Ct 143; 628 VOSS Le Ss 2S nid: 
526; McLean v. Fleming, 96 U.S. 245, 
24 L.Ed. 828.” Lawrence Mfg. Co. v. 
Tennessee Mfg. Co., 11 S.Ct. 396, 138 
U.S. 537, 548, 34 L.Ed. 997. 


69. See supra § 3. 
See supra § 5. 
See supra § 5. 
See infra §§ 274-281. 

73. MclIlhenny Co. v. Bulliard, 33 
F.(2d) 978; Enoch Morgan’s Sons Co. 
v. Hunkele, 8 F.Cas.No. 4,493, 10 Off. 
Gaz. 1092; Ellis v. J. H. Zeilin & Co., 
42 Ga. 91; Barrows v. Knight, 6 R.1. 


434, 78 Am.D. 452. See Whitley Gro- 
cery Co. v. McCaw Mfg. Co., 32 S. 


Eedelsten v. Edelsten, 1| EH. 113, 105 Ga. 839 (holding that in- 
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ment,7* and is strong evidence of fraud.7® Fraud- 
ulent intent may be inferred from imitation,’® espe- 
cially where there is a cumulation of resemblances."? 
Similar questions arise in unfair competition cases 
which should be consulted in this connection.** 


[§ 80] 2. Materiality as Affected by Penetration 
of Territory by First Appropriator. Good faith 
in the subsequent user of a trade-mark in territory 
into which goods of the first appropriator had not 
penetrated has been held to be material, the first 
appropriator not being entitled to protection in such 
case,’® especially where the marks, although similar, 
are not identical;8° but if the goods of the first ap- 
propriator have penetrated into such territory, good 
faith on the part of the second appropriator is no 
defense,’! and where the trade-mark is a technical 
trade-mark, as distinguished from one in the pub- 
lic domain,®? the quantum of use by the first ap- 
propriator in the territory need not be large to con- 
stitute penetration within the meaning of the rule.** 


[§ 81] E. Use on Genuine Goods—1. In General. 
Use of another’s trade-mark upon the genuine goods 
is not an infringement. Anyone who deals in an- 
other’s goods may use or sell them with the latter’s 
trade-mark upon them, for in such case there is 
no deception. The mark truthfully indicates origin 
or ownership. Also, the dealer may repack and 
sell the goods and use the trade-mark on his own 
label, provided he also shows on the label the true 
relation of the trade-marked product to the article 


junction lies to restrain intentional 


encroachment on plaintiff’s business [a] Use 


TRADE-MARKS, TRADE-NAMES, 


F. 22, 105 C.C.A. 314]. 
in widely 
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he offers, and the mark is not so printed or other- 
wise used as to deceive the public;**> but the mere 
fact that genuine goods are used as an ingredient 
in a different preparation confers no right to use 
the trade-mark thereon independent of the manner 
of its use.8¢ Where, however, a statute prohibits. 
an unauthorized use of a particular kind of label or 
trade-mark, a use of such label or trade-mark with- 
out authority even on genuine goods is in violation 
of law,8? and the refilling of original or of trade- 
marked packages, even if refilled with genuine goods, 
is sometimes prohibited by statute.S* One cannot 
deal in another’s goods and sell them with latter’s 
trade-mark in competition with one to whom the 
latter’s business and trade-mark had been sold, the 
trade-mark in such case being the property of the 
vendee, not the vendor.®® 


[§ 82] 2. Repaired, Rebuilt, or Altered Goods. It 
is an infringement for one other than the manufac- 
turer of an article to repair or rebuild it,®° or to 
alter it,9 and then sell the same with intent to de- 
ceive under the original trade-mark or ecolorable imi- 
tation thereof; but the rebuilder of an article who 
sells the same under his own label as a rebuilt article 
and discloses to the purchaser the name of its man- 
ufacturer is not liable in damages for removing the 
manufacturer’s label and substituting his own.®? 


[§ 83] 3. Different Grades, and Bulk and Bottled 


ton, [1930] 1 Ch. 330; Farina v. Sil- 


separated verlock, 1 Kay&J. 509, 69 Reprint 560, 


by imitation of trade-mark). 


74. U.S.—Gordon’s Dry Gin Co. v. 
Eddy & Fisher Co., 246 F. 954; Hy- 
geia Distilled Water Co. v. Consoli- 
dated Ice Co., 144 F. 139 [aff 151 F. 
10, 80 C.C.A. 506]. 


Iowa.—Beebe v. Tolerton, etc., Co., 
91 N.W. 905, 117 Iowa 593. 


Mass.—Nelson v. J. H. Winchell & 
Co., 89 N.H. 180, 208 Mass. 75, 23 L. 
R.A.N.S. 1150. 


N.J.—Eureka Fire Hose Co. v. Hu- 
reka Rubber Mfg. Co., 60 A. 561, 69 
N.J-Eq. 159 [aff 71 A. 1134, 71 N.J. 
Eq. 300]. 


Wng.—EHdelsten v. Edelsten, 1 DeG. 
“ret 185, 66 Eng.Ch. 142, 46 Reprint 


75. Johnston yv. Orr-Ewing, 7 App. 
Cas. 219. 


76. Rueda v. Paglinawan, 33 Phil- 
ippine 196. 


[a] Similarity in package and 
trade-mark.—The use of a peculiar, 
although unpatented, package, box, 
or barrel, if used in connection with 
the imitation of a trade-mark, has a 
tendency to show a fraudulent inten- 
tion. Moorman v. Hoge, 17 F.Cas.No. 
9,783, 2 Sawy. 78 


77. Brown v. Seidel, 25 
153 Pa. 60. 


7g. See infra §§ 105, 106. 


79, United Drug Co. v. Rectanus 
Co., 39 S.Ct. 52, 248 U.S. 90, 68 L.Ed. 
141; Hanover Star Milling Co. v. 
Metcalf, 36 S.Ct. 357, 240 U. S. 403, 
60 L.Ed. 713 [rev 204 F. 211, 122 C. 
C.A. 483]; Hanover Star Milling Co. 
v. Allen & Wheeler Co., 208 F. 513; 
Thomas G. Carroll & Son Co. v. Mc- 
Ilvaine & Baldwin, 171 F. 125 [aff 183 


A. 1064, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


states.— Where two parties engaged 
in manufacture of goods of the same 
class in states widely separated, and 
acting entirely independent of each 
other and in good faith have used 
the same trade-mark in building up a 
trade in their respective territories, 
neither of them can maintain an ac- 
tion for infringement against the 
other. Witt v. McLaren Products 
Co., 25 OhioN.P.N.S. 155. 


80. General Baking Co. v. Gorman, 
295 KF. 168 [aff 3 F.(2d) 891, cert den 
erin 639, 268 U.S. 705, 69 L.Ed. 


81. Sweet Sixteen Co. y. Sweet 
“16” Shop, 15 F.(2d) 920. 

82. See supra § 66. 

83. Sweet Sixteen Co. v. Sweet 
*16” Shop, supra. 

84 Standard Oil Co. v. California 


Peach & Fig Growers, 28 F.(2d) 283; 
A. Bourjois & Co. v. Katzel, 275 F. 
539; Société Anonyme du _ “Filtre 
Chamberland Systéme Pasteur v. 
Consolidated Filters Co., 248 F. 358; 
Kipling v. Putnam, 120 F. 631, 57 C. 
C.A. 295, 65 L.R.A. 873; Gorham Mfg. 
Co. v. Emery-Bird-Thayer Dry-Goods 
Co., 92 F. 774 [aff 104 F. 248, 43 C.C. 
A. 511]; Vitascope Co. v. U. S. Pho- 
nograph Co., 88 F. 30; Hoyt v. J.T. 
LovettiCo., il: Be ts, ECC. Aw 652) 
SL LR. AS) 4435: | Apollinaris« \Co.zww 
Scherer, 27 F. 18, 23 Blatchf. 459; 
Walker v. Reid, 29 F.Cas.No. 17,084; 
Edison v. Mills-Edisonia, 70 A. 191, 
74 N.J.Hq. 521; Sweezy v. McBrair, 
53 N.B..1132, 167 N.Y. 710;: Cutter. v. 
Gudebrod Brothers Co., 61 N.Y.S. 225, 
44 App.Div. 605 [aff 61 N.E. 887, 168 
N.Y. 512]; Samuel v. Berger, 24 Barb. 
(N.Y.) 168, 18 How.Pr. 342, 4 Abb.Pr. 
88; Champagne Heidsieck et Cie 
Monopole Societe Anonyme y. Bux- 


6 DeG.M.&G. 214, 55 Eng.Ch. 214, 43 
Reprint 1214; Condy v. Taylor, 56 L. 
T.Rep.N.S. 891 (per Kekewich, J.). 


[a] Rule applied.—Act Febr. 20, 
1905 § 27, prohibiting importation of 
goods which copy or simulate a reg- 
istered trade-mark, does not protect 
the owner of a registered trade-mark 
against importation by third persons 
of a genuine article under that trade- 
mark. Fred. Gretsch MfEz. Co. y. 
Schoening, 238 F. 780, 151 C.C.A. 630. 


After expiration of patent see su- 
pra § 67; infra § 125, 


85. Prestonettes, Inc. v. Coty, 44 
S.Ct. 350, 264 U.S. 359, 68 Lk 731 
[rev 285 F. 501, cert gr 43 S.Ct. 250, 
260 U.S. 720, 67 L.Ed. 480]; Standard 
Oil Co. v. California Peach & Fig 
Growers,°28 F.(2d) 283; Coty, Inc. v. 
Prestonettes, Inc., 3 F.(2d) 984, 


86. Lambert Pharmacal Co. v. Lis- 
terated Co., 24 F.(2a) 122; Gocmenid 
Co. v. Bennett, 225 F. 429 [rev 238 BF. 
518, 151 C.C.A. 449]; Omega Oil Co. 
v. Weschler, 71 N.Y.S. 983, 35 Misc. 
Ay bea 74 N.Y.S. 1140, 68 App.Div. 


87. Butler v. State, 56 S.R. 
127 Ga. 700. eee: 


88. See infra § 145. 


89. <A. Bourjois & Co. v. Katzel, 43 

S.Ct. 244, pies 689, 67 L.Ed. 464, 
BO 34 rév 27%) E's 

274 F. 856) 1. bangs 


90. Singer Mfg. Co. v. Bent. 16 S. 
Ct. 1OLEy TES UsSo°208 41) nae ia 
[rev 41 F. 214]; General Electric Co. 
v. Re-New Lamp Co., 128 F. 154; 
act es v. Williamson, 30 L.T.Rep. 


91. Ingersoll v. Doyle, 247 F. 620. 
92. See infra § 84. 


vost Ba 


-§§ 83-86] 


Goods.°* Where a manufacturer uses distinctive 
marks on different grades of goods made by him, 
a dealer who buys an inferior grade and resells 
under. the superior grade mark,®* or buys goods 
for which the manufacturer has no mark and sells 
under a mark. used by the manufacturer for a dif- 
ferent article,°® or buys goods in bulk and replaces 
the mark used for bulk goods with the mark used 
for bottled goods and resells,°® or buys goods in 
bulk and resells in bottles under the manufacturer’s 
trade-mark without the manufacturer’s consent, ex- 
press or implied, to do so,°7 or secures goods in bulk 
from the manufacturer fraudulently, and fraudu- 
lently bottles and labels them,®® commits a fraud 
on the public and plaintiff and will be enjoined; 
but an injunction will not lie against an innocent 
selling agent .of the infringer, who, on discovery 
of the infringement, takes back the goods from the 
purchaser and notifies his principal,®® nor against 
a dealer who buys in bulk and sells in bottles or 
small packages under the manufacturer’s mark and 
with his implied authority to do so. 


[§ 84] F. Removal and Substitution of Trade- 
Marks. A dealer may legally remove the trade-marks 
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from articles made by another and purchased by 
himself, and resell them with his own trade-marks 
placed thereon provided the sale is free from de- 
fraud or deceit.2, One who buys empty trade-marked 
packages from another manufacturer may cover the 
trade-mark with his own label and use the package 
in the sale of his own product.? 


[§ 85] G. Refilling Marked Bottles or Packages. 
It is a plain infringement to take another’s bottles 
or packages marked with his trade-mark, and re- 
fill them with spurious goods, and then sell them 
in the market;* but in the absence of deceit as 
to the nature or origin of the goods sold, there is 
no infringement,’ as where the refilling is merely 
for the convenience of customers and there is no 
deception.® 


[§ 86] H. Use on Different Class of Goods.?. The 
right to the exclusive use of a trade-mark is limited 
to a use of it upon some particular class of goods.8 © 
Accordingly, it is not an infringement for another 
person to use even the same identical trade-mark 
upon a different class of goods from that to which 
the prior user applied it,® even to the extent of pre- 


93. Selling spurious goods in|Gas Supply Co., 55 Can.S.C. 440. 8 See supra § 10. 
marked bottles or packages see infra 4. U.S.—Lysol, Inc. v. Montgom- 9. U.S.—American Steel Found- 
§ 85. ery, 23 F.(2a) 682; Prest-O-Lite Co.|ries v. Robertson, 46 S.Ct. 160, 269 
94. Thomas G. Plant Co. v. Ham-|v. Bournonville, 260 F. 442; Prest-O-| U.S. 372, 70 L.Ed. 317 [answers con- 


burger, 153 F. 232; Thomas G. Plant 


Lite Co. v. Post, etc., Co., 163 F. 63; 


formed to 11 F.(2d) 999]; Certain- 


Co. v. May Mercantile Co., 153 F. 229; 
Gillott v. Kettle, 10 N.Y.Super. 624, 
12 N.Y.Leg.Obs. 314. 


95. Jacob Ruppert, Inc. v. Knick- 
erbocker Food Specialty Co., 295 F. 
381; Charles E. Hires Co. v. Xepapas, 
180 F. 952. 


96. Krauss v. Jos. R. Peebles’ Sons 
Co: 58 BH 585. 


97. Coca-Cola Co. v. Bennett, 238 
RSIS 1b |C.CLA. 449 Prev 22575. 
429]. 


98. MclIlhenny v. Hathaway, 195 
F. 652. 


: 99. Wilcox’s Appeal, 12 A. 578, 9 
Pa.Cas. 409. 


1. Russia Cement Co. v. Frauen- 
har, 126 F. 228 [aff 133 F. 518, 66 C. 
C.A. 500 (cert den 25 S.Ct. 796, 196 U. 
S. 640,49 L.Ed. 6381)]; Condy v. Tay- 
lor, 56 L.T.Rep.N.S. 891. 


2. Chapleau v. Laporte, 18 Que. 
Super. 14 [aff 16 Que.Super. 189]. 


[a] Reason for _rule.—Sebastian 
says in this connection: “The mak- 
er’s mark has already performed its 
function when the goods are sold, and 
when it is removed from the goods 
the maker ceases to be responsible 
for the guaranty implied by its pres- 
ence on them. The purchaser, by 
substituting his own mark, under- 
takes the responsibility for the qual- 
ity of the goods, which are in effect 
selected and guaranteed by him. 
Sebastian Trade-Marks 130 _ [cit 
Wirsch v. Jonas, 3 Ch.D. 584]. 


[b] Sale under rebuilder’s mark. 
—No damages can be recovered from 
a stove manufacturer who, after re- 
pairing and refitting a ‘secondhand 
stove of another manufacturer, puts 
his own name plate thereon, where 
there was no intention to deceive, 
the plate was removed as soon as 
complaint was made, and the stove 
returned by the purchaser and an- 
other taken in its place. Chapleau v. 
Laporte, 16 Que.Super. 189 [aff 18 
Que.Super. 14]. 


3. Prest-O-Lite Co. v. People’s 


Prest-O-Lite Co. v. Avery Lighting 
Co., 161 F. 648; Bauer v. Siegert, 120 
FE. 81, 56 C.C.A. 487; Samuel v. Hos- 
tetter Co. 118. By 2/7, 5b iC. CoA. ATL 
Van Hoboken v. Mohns, 112 F. 528; 
Hostetter Co. v. Conron, 111 F. 737; 
Hostetter Co. v. Martinoni, 110 F. 
524; Hostetter Co. v. William Schnei- 
der Wholesale Wine, etc., Co., 107. F. 
705; Pontefact v. Isenberger, 106 F. 
499; Hostetter Co. v. Comerford, 97 
F. 585 [reh den 99 F. 834]; Warner 
v. Roehr, 29 F.Cas.No. 17,189a. 


Ind.—State v. Wright, 65 N.E. 289, 
159 Ind. 422. 


Miss.—Correro vy. Wright, 
379, 93 Miss. 306. 


Mo.—Lampert v. Judge, etc., Drug 
Co.,- 100 S.W. 659, 119 Mo.App. 693 
[rev 141 S.W. 1095, 238 Mo. 409, 37 
L.R.A.N.S. 533, Ann.Cas.1913A 351]. 


N.Y.—Prest-O-Lite Co. v. Ray, 116 
N.E. 350, 220 N.Y. 522; Ricker v. 
Leigh, 77 N.Y.S. 540, 74 App.Div. 138. 


Eng.—Thwaites v. M’Evilly, [1904] 
1 Ir. 310; Rose v. Loftus, 47 L.J.Ch. 
576; Richards v. Williamson, 30 L.T. 
Rep.N.S. 746; Barnett v. Leuchars, 
13 L.T.Rep.N.S. 495; Rose v. Hen- 
ley, Sebastian’s Gid. 551; Allen v. 
Richards, 26 Sol.J. 658. 


5. Welch v. Knott, 4 Kay&J. 747, 
70 Reprint 310. : 


6 Russia Cement Co. v. Frauen- 
har, 126 F. 228 [aff 133 F. 518, 66 C. 
c.A. 500, cert den 25 S.Ct. 796, 196 
U.S. 640, 49 L.Ed. 631]. 


{a] Drinks over bar out of bottle 
always full.—The practice of a Ssa- 
loon keeper of pouring gin from one 
of complainant’s trade-marked bot- 
tles into another and serving drinks 
from the latter, due to the fact that 
customers preferred to pour from a 
nearly full, rather than a nearly emp- 
ty, bottle, was not an infringement 
of complainant’s trade-mark rights. 
Gordon ry Gin Co. v. Righeimer, 
258 F. 925, 169 C.C.A. 645. 


7, Goods in same and different 
classes see supra § 10. 


47 So. 


Teed Products Corporation vy. Phila- 
delphia & Suburban Mortg. Guaran- 
tee Co., 49 F.(2d) 114; Nieman v. 
Plough Chemical Co., 22 F.(2d) 73 
[cert den 48 S.Ct. 563, 277 U.S. 603, 
72 L.Ed. 1010]; W. T. Wagner’s Sons 
Co. v. Orange Snap Co., 18 F.(2d) 
554; Beech-Nut Packing Co. v. P. 
Lorillard Co., 7 F.(2d) 967 [aff 299 F. 
834, cert gr 46 S.Ct. 203, 269 U.S. 551, 
70 L.Ed. 407, and aff 47 S.Ct. 481, 273 
U.S. 629, 71 L.Ed. 810]; France Mill- 
ing Co. v. Washburn-Crosby Co., 3 
B.(2d) 321 [aff 7 F.(2d) 304]; Jacob 
Ruppert, Inc. v. Knickerbocker Food 
Specialty Co., 295 FEF. 3881; Pabst 
Brewing Co. v. Decatur Brewing Co., 
284 F. 110; Peninsular Chemical Co. 
v. Levinson, 247 F. 658, 159 C.C.A. 
560; Atlas Mfe. Co. v. Street & Smith, 
204 F, 398, 122 C.C.A. 568, 47 L.R.A. 
N.S. 1002 [appeal dism 34 S.Ct. 73, 
231 U.S. 348, 58 L.Ed. 262]; Wells v. 
Ceylon Perfume Co., 105 F. 621; 
Bass v. Christian Feigenspan, 96 F. 
206; Kinney v. Allen, 14 F.Cas.No. 
7,826, 1 Hughes 106; La Societe Ano- 
nyme Des Mines vy. Baxter, 14 F.Cas. 
No. 8,099, 14 Blatchf. 261, 14 Off.Gaz. 
679; Osgood v. Rockwood, 18 F.Cas. 
No. 10,605, 11 Blatehf. 310. 


Ala.—Epperson vy. Bluthenthal, 42 
Ba 863, 149 Ala. 125, 18 Ann.Cas. 


D.C.—Odol Corporation: v. De Oto, 
57 App.D.C. 355, 23 F.(2d) 776; John 
Sexton & Co. v. Schoenhofen Co., 50 
App.D:C: 363,°2738 B4327. 


Me.—Ricker vy. Portland, ete, R. 
Co., 38 A. 338, 90 Me. 395. 


Mass.—John L. Whiting-J. J. Ad- 
ams Co. v. Adams-White Brush Co., 
156 N.E. 880, 260 Mass. 137. 


N.Y.—Parsons Trading Co. v. Hoff- 
man, 177 N.Y.S. 7138, 107 Misc. 536; 
Omega Oil Co. v. Weschler, 71 N.Y. 
S. $88, 35 Misc. 441 [aff 74 N.Y.S. 
1140, 68 App.Div. 638]. 


Va.— Virginia Baking Co. v. South- 
ern Biscuit Works, 68 S.E. 261i, 111 
Va, 22%, 30° L.R.A.N-S. 167: 

Eng.—Singer Mfg. Co. v. Wilson, 2 
Ch.D. 434 [rev on other grounds 38 
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venting the prior user of the mark subsequently 
enlarging his use to include the same class to which 
the second user had affixed the mark.1® Goods are 
in the same class, within this rule, whenever the 
use of a given trade-mark, name, or symbol would 
enable an unscrupulous dealer to palm off on un- 
suspecting customers spurious goods as being the 
genuine goods of the proprietor of the trade-mark,*? 
even though there is a difference in the size or form 
of the receptacle or package in which the product is 
sold;12 or whenever the goods are in some manner 
so intimately connected in the trade as to make 
not unreasonable a belief on the part of purchasers 
that the same company is manufacturing or selling 
both.1 A trade-mark for a broad class is infringed 
by its use on a particular species of goods belong- 
ing to such class;1* but a trade-mark on a species 
of a general class is not infringed by the use of 
the same mark on another and distinct: species of 
the same general class,!° especially where the second 
species had been in use for a long time, and was 
being merely continued in use under conditions that 
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[$§ 86-88 


brought it into competition with the first species.*® 
Use even on noncompetitive goods may be enjoined 
so long as defendant deals also in competitive goods.** 


[§ 87] I. Relative Merits of. Goods Immaterial.** 
Upon the question of infringement, it is immate- 
rial whether defendant’s goods are of inferior or 
superior quality to that of plaintiff’s. In either case 
he has no right to sell them under plaintiff’s mark, 
and thereby avail himself of the benefit of the good 
will and reputation of plaintiff’s goods.*® 


[§ 88] J. Marks Conferring Same Market Name 
to Goods.’ Actual physical resemblance is not the 
sole test of infringement. A word may be infringed 
by a pictorial symbol or representation of the ob- 
ject denoted by such word, and vice versa. If the 
goods of a trader have become known in the market 
by a particular name by reason of the trade-mark 
used thereon, the adoption by a rival trader of any 
mark which will cause his goods to bear the same 
name in the market is as much an infringement as 
an actual copy of the trade-mark;?° but a device 


1220]; Cleveland Stone Co. v. Wal- 


App.Cas. 376]. 


[a] Any reasonable doubt should 
be resolved against defendant. Bass 
v. Christian Feigenspan, 96 F. 206. 


10. Pease v. Scott County Milling 
€o., 5 F.(2d),. 524. 


11. U.S.—Anheuser-Busch, Ine. v. 
Cohen, 37 F.(2d) 393; Standard Oil 
Co. v. California Peach & Fig Grow- 
ers, 28 F.(2d) 283; Duro Co. v. Duro 
Co., 27 F.(2d) 336 [aff 27 F.(2d) 339]; 
Wm. A. Rogers, Limited v. Majestic 
Products Corporation, 23 F.(2d) 219; 
W. T. Waegner’s Sons Co. v. Orange 
Snap Co., 18 F.(2d) 554; Hydraulic 
Press Brick Co. v. Stevens, 15 F.(2d) 
312; Vick Chemical Co. v. Vick Medi- 
cine Co., 8 F.(2d) 49 [aff 11 F.(2d) 
33]; The Best Foods v. Hemphill 
Packing *Co.,, 5 F.(2d): (355; > Jacob 
Ruppert, Inc. v. Knickerbocker Food 
Specialty Co., 295 F. 381; Anheuser- 
Busch v. Budweiser Malt Products 
Corporation, 295 F. 306 [aff 287 F. 
243]; Potter-Wrightington v. Ward 
Baking Co., 288 F. 597 [aff 298 F. 
898]; Wilcox & White Co. v. Leiser, 
276 KF. 445; M. C. Peters Milling Co. 
v. International Sugar Feed No. 2 
Co., 262 F. 336; Layton Pure Food Co. 
v. Church & Dwight Co., 182 F. 35, 
104 C.C.A. 475, 32 L.R.A.N.S. 274; 
American Tobacco Co. v. Polacsek, 
LOE. 117; Church, etc:,"Co: v. Russ, 
99. F..276. 


Cal.—Hall v. Holstrom, 289 P. 668, 
106 Cal.App. 568. 


D.C.—Kushner & Gillman yv. May- 
flower Worsted Co., 56 App.D.C. 165, 
11 F.(2d) 462 [cert den 46 S.Ct. 488, 
tlw.) 676, 70) Twd., 11145]. 


N.Y.—Omega Oil Co. v. Weschler, 
71 N.Y.S. 983, 35 Mise. 441 [aff 74 
N.Y.S. 1140, 68 App.Div. 638]. 


- Wis.—Avenarius v. Kornely, 
N.W. 336, 139 Wis. 247. 


{a] Confusion of origin, not con- 
fusion of goods, controls.—‘If a suf- 
ficient relationship or analogy exists 
between the goods to which the 
marks are applied as to make it like- 
ly that an ordinary buyer at retail 
is likely to assume from the marks 
upon them that they have a common 
source, the defendant is guilty of in- 
fringement and unfair competition. 
It is confusion of origin, not confu- 
sion of goods, which controls.” Vick 
Chemical Co. v. Vick Medicine Co., 8 


121 


F.(2d) 49, 52. 


12. Ammon & Person v. Narragan- 
sett Dairy Co., 252 F. 276 [aff 262 F. 
880]. 


13. The Best Foods v. Hemphill 
Packing- Co.;. 5 F.(2d)° 355. 


[a] Radio tubes and automobiles 
are held of the same class where 
“Rolls-Royce” used in connection 
with tubes suggests an origin identi- 
cal with that of other electrical ap- 
pliances made by the Rolls-Royce 
Company for use in their automo- 
biles. Wall v. Rolls-Royee of Ameri- 
ea, 4°. (2d) 333: 


14. Kotabs, Inc. v. Kotex Co., 50 
F.(2d) 810 [cert den 52 S.Ct. 41, 284 
U.S. 665, 76 L.Ed. 563]; Anheuser- 
Busch, Inc. v. Cohen, 37 F.(2d) 393; 
Standard Oil Co. v. California Peach 
& Fig Growers, 28 F.(2d) 283; Ral- 
ston Purina Co. v. Saniwax Paper Co., 
26 F.(2d) 941; Hudson Motor Car Co. 
v. Hudson Tire Co., 21 F.(2d) 453; 
Rosenberg Bros. & Co. v. Elliott, 7 F. 
(2d) 962 [rev 3 F.(2d) 682]; Jacob 
Ruppert, Inc. v. Knickerbocker Food 
Specialty Co., 295 F. 381; Anheuser- 
Busch v. Budweiser Malt Products 
Corporation, 295 F. 306 [aff 287 F. 
243]; Wilcox & White Co. v. Leiser, 
276 F. 445; Aunt Jemima Mills Co. v. 
Rigney & Co., 247 FB. 407, 159 ‘C.C.4. 
461, L.R.A.1918C 1039 [rev 234 F. 804, 
and cert den 88 S.Ct. 222, 245 U.S. 
672, 62 L.Ed. 540]; Layton Pure Food 
Co. v.. Church & Dwight Co., 182 F. 
35, 104 C.C.A. 475, 32 L.R.A.N.S. 274; 
American Tobacco Co. v. Polacsek, 
170 F. 117; Eiseman vy. Schiffer, 157 
F. 473; Hall v. Holstrom, 289 P. 668, 
106 Cal.App. 563; Omega Oil Co. v. 
Weschler, 71 N.Y.S. 983, 85 Misc. 441 
[aff 74 N.Y.S. 1140, 68 App.Div. 638]. 


15. White Rock Mineral Springs 
Co. v. Akron Beverage & Cold Storage 
Cop 2ago RY. 7b. 


16. White Rock Mineral Springs 
Co. v. Akron Beverage & Cold Storage 
Co., Supra. 


17. Hureka Fire Hose Co. wv. 


Eureka Rubber Mfg. Co., 65 A. 870, 72 
N.J.Eq. 555. 


5 be) Unfair competition see infra 
19. U.S.—Kahn v..Gaines, 161 F. 


495, 88 C.C.A. 437 [cert den 29 S.Ct. 
682, 212 U.S. 572, 53 L.Ed. 656, and 
36 S.Ct. 552, 241 U.S. 668, 60 L.Ed. 


lace, 52 F. 431; Leidersdorf v. Flint, 
15 F.Cas.No. 8,219, 8 Biss. 327, 6 Re- 
porter 739, 18 Alb.L.J. 382, 429, 7 N.Y. 
Wkly.Dig. 360. 


Towa.—Shaver v. Shaver, 6 
188, 54 Iowa 208, 37 Am.R. 194. 


N.Y.—Prince Mfg. Co. v. Prince’s © 
Metallic Paint Co., 31 N.E. 990, 135 N. 
Y. 24, 17 L.R.A. 129; Rawlinson v. 
Brainard, etc., Co., 59 N.Y.S. 880, 28 
Misc. 287; Taylor v. Carpenter, 11 
Paige 292, 42 Am.D. 114 [aff 2 Sandf. 
Ch. 603]; Partridge v. Menck, 2 


N.W. 


Am.D. 281, 5 N.Y.Leg.Obs. 94 (aff 
How.A.Cas. 547, 3 Den. 610) ]; 
Coats v. Holbrook, 2 Sandf.Ch. 586, 


3 N.Y.Leg.Obs. 404. 


Eng.—Blofeld v. Payne, 4 B.&Ad. 
410, 24 E.C.L. 183, 110-Reprint 509; 
Edelsten v. Edelsten, 1 DeG.J.&S. 185, 
66 Eng.Ch. 142, 46 Reprint 72. 5 


Can.—Rex vy. Lyons, 16 Can.Cr. 
Cas: 152: : 


20. U.S.—Pinaud, Inc. v. Huebsch- 
man, 27 F.(2d):; 531 [aft 27 Ki@d) 
538]; Crawford-Austin Mfg. Co. v. 
Clifton Mfg. Co., 25 F.(2d) 976 [aff 
30 F.(2d) 392]; American Tin Plate 
Co. v. Licking Roller Mill Co., 158 F. 
690; Bissell Chilled Plow Works v. 
T. M. Bissell Plow Co., 121 F. 357; 
Johnson v. Brunor, 107 F. 466; John- 
son v. Bauer, 82 F. 662, 27 C.C.A. 374 
[rev 79 F. 954]; Hutchinson v. Covert, 
51 F. 832; Blackwell v. Dibrell, 3 F. 
Cas.No. 1,475, 3 Hughes 151, 14° Off: 
Gaz. 633; Taylor v. Carpenter, 23 F. 
Cas.No. 138,785, 2 Woodb.&M: 1. 


N.J.—Bear Lithia Springs Co. v. 
Great Bear Spring Co., 68 A. 86, 72 N. 
J.Eq. 871. 


N.Y.—Oneida Community v. Oneida 
Game Trap Co., 150 N.Y.S. 918 [aff 
154 N.Y.S. 391, 168 App.Div. 769]. 


Tex.— Western Grocer Co. v. Caf- 
farelli, (Civ.App.) 108 S.W. 413 [rev 
on other grounds 127 S.W. 1018, 102 
Tex. 104]. 


Eng.—Johnston vy. Orr Ewing, 7 
App.Cas. 219; Seixo v. Provezende, 
L.R. 1 Ch. 192; In re La Societe 
Anonyme des Verreries de d’Etoile, 
[1894] 2 Ch. 26; In re Worthington, 
14 Ch.D. 8; Cartier v. Carlile, 31 Beav. 
292, 54 Reprint 1151; Edelsten v. 
Edelsten, 1 DeG.J.&S. 185, 66 Eng.Ch. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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or symbo! is not infringed by a name unless the 
goods have been sold or become known under that 
name.?? 


[§ 89] K. Affixation of Infringing Mark to Goods; 
Advertisements and Circulars. It has been held that 
a strict technical trade-mark in a name is not in- 
fringed by merely calling a similar article by that 
name, without affixing it to such article,?? or by af- 
fixing the mark to an article which is itself not the 
subject of sale,?* as, for example, on a sign affixed 
to a building where business of defendant was be- 
ing carried on.?* An injunction against infringement 
may extend, however, where the infringing label is 
affixed to the goods,?> or to advertisements an- 
nouncing the infringing goods,?® and a use of a 
trade-mark in advertisements and other announce- 


ments of rival goods may be restrained;27 but it 


has been held that attaching literal copies of an- 
other’s trade-mark to one’s business cards and sta- 
tionery is not infringement,?® and there is no in- 
fringement where a trade-mark is used in a circular 
as a truthful descriptive statement applied to goods.?° 


[§ 90] L. Use of Infringer’s Own Name. The 
mere fact that an infringer uses his own name in 
connection with the mark is not sufficient to rebut 
deception and prevent his use or imitation of the 
mark from being an infringement,®° the right of 
one to use his surname as a mark being subject. to 
the limstation that it be not used in a manner tend- 
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ing to mislead, and that it be clearly made to ap- 
pear that the articles sold are his and not those 
of the registrant ;*! but the second user of the name 
on an article of the same class does not infringe if, 
in his use of the name, he makes it clear that the 
articles do not come from the same source.2? An 
individual has the right to use his name in his busi- 
ness although his surname may have acquired a sec- 
ondary meaning by another’s use provided he does 
not interfere with the other’s ‘trade rights,3* and 
the confusion that results from two using the same 
name does not, of itself, constitute such interfer- 
ence;** but, if it appears that unnecessary use of 
one’s own name is being made to interfere with the 
trade rights which another has theretofore lawfully 
secured, there is infringement.*> Use in a corporate 
name of initials which constitute the trade-mark 
of another is not an infringement where the letters 
are also the initials of the incorporators’ names and 
there is no deceit or interference with plaintiff’s 
business,®*® but is an infringement where deceit and 
interference are involved.37 


[§ 91] M. Combination Trade-Marks. A trade- 
mark consisting of a combination of common elements 
is not infringed unless the combination is used ;?8 
but the use of one only of two trade-marks used in 
conjunction by the proprietor is an infringement 
which may be enjoined.*® There is no infringe- 
ment where only the common and nonexclusive fea- 


142, 46 Reprint 72; Boord v. Huddart, 
89 L.T.Rep.N.S. 718; Re Barker, 53 
L.T.Rep.N.S. 23; Read v. Richardson, 
45 L.T.Rep.N.S. 54; Wilkinson v. 
Griffith, 8 Rep.Pat.Cas. 370; Anglo- 
Swiss Condensed Milk Co. v. Metcalf, 
3 Rep.Pat.Cas. 28. 


Ont.—Carey v. Goss, 11 Ont. 619; 
Davis v. Kennedy, 13 GrantCh. 523; 
Walker v. Alley, 13 GrantCh. 366. 


[a] Mere initials of trade-mark 
words do not infringe the trade-mark 
in the absence of other imitation fea- 
tures. Lavanburg v. Pfeiffer, 66 N.Y. 
S. 39, 31 Misc. 690. 


21. Pittsburgh Crushed-Steel Co. v. 
Diamond Steel Co., 85 F. 637; Mor- 
gan Envelope Co. v. Walton, 82 F. 
469. 


22. Air-Brush Mfg. Co. v. Thayer, 
84 F. 640. 


23. Diederich v. W. Schneider 
Wholesale Wine & Liquor Co., 195 F. 
Sb, 115 €.C.A. 37,, UL. R.A.1915B 889. 


24. Diederich v. W. 
Wholesale Wine & Liquor Co., supra. 


25. Hygeia Distilled Water Co. v. 
Hygeia Ice Co., 40 A. 534, 70 Conn. 
516. 


26. New York Herald Co. v. Star 
Cone 146 Ree L023 4 76) C:CvAL 678) [ate 
146 F. 204]; Reading Stove Works v. 
S. M. Howes Co., 87 N.E. 751, 201 
Mass. 437, 21 L.R.A.N.S. 979. 


27. Manitowoc Malting Co. v. Mil- 
waukee Malting Co., 97 N.W. 389, 119 
Wis. 543. 


28. New York Mackintosh Co. v. 
Flam, 198 F. 571, 573. 


“A trade-mark is something at- 
tached to the goods, or the receptacles 
containing them, which the buyer 
sees, and by which the goods become 
known to the buyer. It seems strange 
that the defendants should have 
copied this trade-mark on their busi- 
ness papers, and should have ab- 
stained from attaching it to their 
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goods; but such a use of it on their 
business papers, while affording 
strong proof of unfair competition in 
trade, is, in my opinion, no proof of 
infringement of the trade-mark.” 
New York Mackintosh Co. v. Flam, 
supra. 


29. See supra § 74. 


30. U.S.—Holland Furnace Co. v. 
New Holland Mach. Co., 24 F.(2d) 
751; Vick Chemical Co. v. Vick Medi- 
cine Co., 8 F.(2d) 49 [aff 11 F.(2d) 
33]; Coca-Cola Co. v. Nashville 
Syrup Co., 200 F. 153; Thaddeus 
Davids Co. v. Davids, 192 F. 915, 114 
C.C.A. 355° [rev 190 EF. 285, and rev 
34 S.Ct. 648; 233 U.S. 461, 58 L.Ed. 


1046]; Roberts v. Sheldon, 20 F.Cas. 
No. 11,916, 8 Biss. 398, 18 Off.Gaz. 
PAE 

Ala.—Mobile Transfer Co. v. 


Schwarz, 70 So. 640, 195 Ala. 454. 


Mo.—Gaines v. Whyte Grocery, 
ees Co., 81 S.W. 648, 107 Mo.App. 
Ns 


N.J.—Eureka Fire Hose Co. v. Eu- 
reka Rubber Mfg. Co., 60 A. 561, 69 
N.J.Bq. 159 [aff 71 A. 1134, 71 N-J. 
Eq. 300]. 


N.Y.—Material Men’s Mercantile 
Ass’n vy. New York Material Men’s 
Mercantile Ass’n, 155 N.Y.S. 706, 169 
App.Div. 843 [aff 121 N.E. 878, 224 N. 
Dunlap v. Young, 74 N.Y.S. 
184, 68 App.Div. 137 [rev on other 
grounds 66 N.E. 964, 174 N.Y. 327]; 
Wm. P. Goldman & Bros. v. Goldstein, 
211 N.Y-S. 872, 125 Mise. 737; James 
Van Dyk Co. v. F. V. Reilly Co., 130 
N.Y.S. “755, ‘73 Misc. 87. 


Or.—Wood-v. Wood, 151 P. 969, 78 
Or. 181, °L.R.A.1916C 251, Ann.Cas. 
1918A 226. 


Pa.—Pratt’s Appeal, 11 A. 878, 117 
Pa. 401, 2 Am.S.R. 676; Ayer v. Hall, 
3 Brewst. 509. 


Wis.—J. I. Case Plow Works v. J. 
I. Case Threshing Mach. Co., 155 N.W. 
128, 162 Wis. 185. 


Eng.—Thwaites v. M’Evilly, [1904] 
1 ir. 310. 


Ont.—Davis v. Kennedy, 13 Grant 
Ch. 523. 


31. Stark v. Stark Bros. Nurseries 
& Orchards Co., 257 F. 9, 168 C.C.A. 
221 [mod 248 F. 154, cert gr 40 S.Ct. 
15, 250U.S: 657, 63 L.Midi2i193>sand 
aff 41 S.Ct. 221, 255 U.S. 50, 65 L.Ed. 
496]. 


. 32. J. I. Case Plow Works v. J. I. 
Case Threshing Mach. Co., 155 N.W. 
128, 162 Wis. 185. 


33. Andrew Jergens Co. v. Wood- 
bury, Inc., 273 F. 952 [aff 279 F. 1016, 
cert den 43 S.Ct. 92, 260 U.S. 728, 67 
L.Ed. 484]; French Bros.-Bauer Co. 
v. Townsend Bros. Milk Co., 25 Ohio 
N.P.N.S. 549. 


34 Andrew Jergens Co. vy. Wood- 
bury, Inc., 273 F. 952 [aff 279 F. 1016, 
cert den 43 S.Ct. 92, 260 U.S. 728, 67 
L.Ed. 484]. 


35. Henderson v. Peter Henderson 
& Co., 9 Bi(2d) 787: 


36. Gallet v. R. & G. Soap & Sup- 
ply Co., 254 F. 802, 166 C.C.A. 248. 


37. American Insulation Co. v. 
Eternit Roofing Corporation, 14 F. 
(2d) 2365. 


8s. Sierra Chemical Co. v. Beret- 
tini, 33 F.(2d) 397; Social Register 
Assoc. v. Murphy, 128 F. 116; Tucker 
Mfg. Co. v. Boyington, 24 F.Cas.No. 
14,229, .9 Off.Gaz.’ 455; ‘Pittsburgh 
Brewing Co. v. Ruben, 55 App.D.C. 
171, 3 F.(2d) 342; Caron Corporation 
v. Conde, Limited, 213 N.Y.S. 735, 126 
Mise. 676. 

[a] Trade-mark in which words 
are combined with picture is not in- 
fringed by the use of such words by 
another unless in connection with a 
similar picture. Bickmore Gal].Cure 
Co. v. Karns Mfg. Co., 126 F. 573 [rev 
on facts 134 F. 833, 67 C.C.A. 439]. 


39. Enoch Morgan’s Sons Co. v. 
Ward, 152 F. 690, 81 C.C.A. 616, 12 
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ture is used,*® or where such common and nonexclu- 
sive feature is used in combination with other ele- 
ments concerning which the claim of infringemen 
has been abandoned.*+ 


[§ 92] N. Contributory Infringement. One who 
furnishes another with the means of infringement 
is liable as a contributory infringer,*? as, for ex- 
ample, the furnisher of cartons bearing the infring- 
ing mark.4? Forwarding agents and carriers, re- 
ceiving goods fraudulently marked for transporta- 
tion, are guilty of infringement and may be en- 
joined,** even though they are innocent of complicity 
in the fraud and without interest in the sale but 
merely received the goods for transmission to the 
consignees.*® Manufacturers and jobbers may be 
held liable for frauds of retailers,*® as, for example, 
in the selling of infringing labels to be used by the 
purchasers in palming off the goods as made by 
plaintiff,47 or in suggesting infringement of trade- 
mark by others;4® but the fact that a manufacturer’s 
acts make him guilty of unfair competition do not 
make him liable for infringement where no acts of 
infringement are proved.*® 


[§ 93] O. Effect of Use of Trade-Mark in Unlaw- 
ful Business or upon Article Injurious in Itself.°° 
-The provision of the Federal Trade-Mark Act, to the 


L.R.A.N.S. 729; Crawford v. Shut- 
tock, 13 GrantCh. (Ont.) 149. 


49. 


TRADE-MARKS, TRADE-NAMES, 


Columbian Art Works v. De- 
fiance Sales Corporation, supra. 
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effect that no action or suit shall be maintained 
thereunder in any case where the trade-mark is used 
in unlawful business or upon any article injurious 
in itself,5! has been held to give a defendant in 
equity no new or greater defense,®? and is confined 
to cases where the unlawfulness of plaintiff’s busi- 
ness is an established fact.5* The unlawful use of 
a trade-mark can give no license to the general pub- 
lic to infringe that trade-mark regardless of whether 
the infringement be in connection with legitimate or 
unlawful trade.°+ The fact that part of the goods 
of a manufacturer are diverted to an illegal use 
will not be a bar to relief in a trade-mark infringe- 
ment suit if he is not guilty of complicity in the 
illegal diversion;®® the mere fact that from the 
volume of sales he may be inferred to have knowl- 
edge that illegal sales of his goods are being made 
by dealers would not be a bar to his suit.°® Not 
every unlawful act in connection with a business 
prohibits an action for infringement and, if the 
sales sought to be protected are legal, relief will 
not be refused upon that ground.*7 


[§ 94] P. Effect of Untruth, Misrepresentation, 
or Bad Faith®*—1. In General. If an alleged trade- 
mark involves any material untruth, misrepresenta- 
tion, or bad faith it will not be protected against 
infringement.°® Although it has been held that only 


22 S.Ct. 6, 183 U.S. 1, 46 L.Ed. 49; 
Manhattan Medicine Co. v. Wood, 2 
S.Ct. 436, 108 U.S. 218, 27 L.Bd. 706; 


40. U.S.—Alfocorn Milling Co. v. 
Hdgar-Morgan Co., 282 F. 394 [cert 
den 43 S.Ct. 246, 260 U.S. 745, 67 L. 
Ed. 493]; Bickmore Gall Cure Co. v. 
Karns Mfg. Co., 126 F. 573 [rev on 
facie 134 Wy 833.) 6%) "C.C. Ave 439], 
Walker v. Reid, 29 F.Cas.No. 17,084. 


N.Y.—Caron Corporation v. Conde, 
Limited, 213 N.Y.S. 735, 126 Misc, 
676. 


Wis.—Gessler v. Grieb, 48 
1098, 80 Wis. 21, 27 Am.S.R. 2 


Ont.—Wilson v. Lyman, 25 Ont.A. 
303. 


Que.—Asbestos, ete., Co. v. William 
Sclater Co., 10 Que. 165. 


41. See case infra this note. 


[a] “Capsules.”,—Where plaintiff 
sold proprietary medicines as ‘Viavi 
capsules,” ‘‘Viavi suppositories,” ete., 
defendants’ manufacture and sale of 
medicines as ‘“‘Vimedia capsules,” 
“Vimedia suppositories,” etc., was not 
an imitation of plaintiff's names, 
such names not being subject to ex- 
clusive appropriation, the claim that 
“Viavi’ was infringed by ‘“Vimedia” 
having been abandoned. Viavi Co. v. 
Vimedia Co., 245 F. 289, 157 C.C.A, 
481 [cert den 38 S.Ct. 334, 246 U.S. 
664, 62 L.Ed. 928]. 


42. See cases infra this section. 


43. Hillside Chemical Co. v. Mun- 
son, 146 F. 198. 


44. Upmann v. Elkan, L.R. 7 Ch. 
130. 


45. Upmann vy. Elkan, supra. 


46. Royal Baking Powder Co. v. 
Royal, 122 F. 337, 345, 58 C.C.A. 499. 


Unfair competition see infra § 104. 


47. Hennessy v. Herrmann, 89 F. 
669. 


48. Columbian Art Works v. De- 
pence Sales Corporation, 45 F.(2d) 
342. 


N.W. 
0. 


50. Bar to relief for unfair compe- 
tition see infra § 113. 


Legality and morality as essential 
to a trade-mark see supra § 47. 


51. 15 USCA § 101. 


52. Youngs Rubber Corporation v. 
C. L. Lee & Co., 45 F.(2d) 103. 


“Nothing more than a statement of 
a long established equitable princi- 
ple.”” Anheuser-Busch, Inc. vy. Cohen, 
37 F.(2d) 3938, 395. 


53. Anheuser-Busch, Ine. v. Co- 
hen, supra.’ 
54 Anheuser-Busch, Inc. v. Co- 


hen, supra. See Independent Baking 
Powder Co. v. Boorman, 130 F. 726 
(in a suit to enjoin infringement of 
a trade-mark, allegations in the an- 
swer that complainant acquired and 
uses the trade-mark pursuant to a 
conspiracy with a manufacturer, 
which is not a party to the suit, for 
the purpose of destroying the compe- 
tition of the article sold by defendant 
with the product of such manufac- 
turer, in violation of the anti-trust 
law, are impertinent and irrelevant, 
and ie be stricken out on excep- 
tion). ‘ 


55. Youngs Rubber Corporation v. 
C. L. Lee & Co., 45 F.(2d) 103. 


56. Youngs Rubber Corporation v. 
C. L. Lee & Co., supra, 


57. Youngs Rubber Corporation v. 
C. L. Lee & Co., supra; Coca-Cola Co. 
v. Bennett, 238 F. 5138; Coca-Cola Co. 
v. Gay-Ola Co., 200 F. 720. 


58. Bar to relief for unfair compe- 
tition see infra § 113. 


Truth and good faith as essential 
to trade-marks see supra § 48. 


59. U.S.—Ubeda v. Zialcita, 33 S. 
Ct. 165, 226 U.S. 452, 57 L.ed. 296; 
Worden v. California Fig Syrup Co., 
23° S.Ct. "Ved, V8 WS) 616,447, awd: 
282; Holzapfel’s Compositions Co. v. 
Rahtjen’s American Composition Co., 


Notaseme Hosiery Co. v. Straus, 231 
F. 243 [rev on other grounds 201 F. 
99,,119: C.CLAl 134]5" Beecham vas Jan 
cobs, 159 FE. 129; 86) 'C.GC.A., 623° [at 
31. S.Ct.-555, 22h U.S. 2635.55 shade 
729]; Uri v. Hirsch, 123 F. 568; Hel- 
ler, etc., Co. v. Shaver, 102 F. 882 [aff 
108 F. 821, 48 C.C.A. 48, 65 L.R.A. 
878]; Alaska Packers’. Assoc. v. Alas- 
ka Imp. Co., 60 F. 103; Chattanooga 
Medicine Co. v. Thedford, 58 F. 347 
[rev 66 F. 544, 14 C.C.A. 101]; Black- 
well v. Dibrell, 3 F.Cas.No. 1,475, 3 
Hughes 151; Consolidated Fruit-Jar 
Co. v. Dorflinger, 6 F.Cas.No. 3,129, 1 
N.Y.Wkly.Dig. 427, 2 Wkly.NN. (Pa.) 
99; Schumacher v. Schwenke, 36 Off. 
Gaz. 457. 


Ala.—Epperson vy. Bluthenthal, 42 
See 863, 149 Ala. 125, 18: Ann.Gast 


Cal.—Joseph vy. Macowsky, 31 P. 
914, 96 Cal. 518, 19 L.R.A. 53; Castro- 
ville Co-Operative Creamery Co. v. 
Col, 92 P. 648, 6 Cal.App. 533. 


Colo.—Solis Cigar Co. v. Pozo, 26 
P. 556, 16 Colo. 388, 25 Am.S.R. 279; 
Schradsky v. Appel Clothing Co., 50 
P. 528, 10 Colo.App. 195. 


Ga.—Coleman, etc., Co. v. Dannen- 
berg Co., 30 S.E. 639, 103 Ga. 784, 68 
Am.S.R. 1438, 41 L.R.A. 470. 


La.—New Orleans Coffee Co. v. 
Sp aa Coffee Co., 49 So. 730, 124 
‘as 5 


Md.—Houchens v. Houchens, 51 A. 
822, 95 Md. 37; Kenny v. Gillet, 17 
A. 499, 70 Md. 574; Parlett v. Gug- 
genheimer, 10 A. 81, 67 Md. 542, 1 
Am.S.R. 416; Siegert v. Abbott, 61 
Md. 276, 48 Am.R. 101; Robertson v. 
Berry, 50 Md. 591, 33 Am.R. 328. 


Mass.—Nelson v. J. H. Winchell & 
Co., 89 N.E. 180, 203 Mass. 75, 23 L. 
R.A.N.S. 1150; Hoxie v. Chaney, 10 
N.E. 713, 143 Mass. 592, 58 Am.R. 
149; Connell v. Reed, 128 Mass. 477, 
35 Am.R. 397. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 94] 


such misrepresentations as are contained in the 
trade-mark itself will bar relief,®® it is usually held 
that it is not necessary that the misrepresentation 
be part of the trade-mark itself, ox that it appear 
upon Misrepresentations 
in circulars and advertisements may be sufficient to 
bar relief,*? although relief has sometimes been af- 
forded, notwithstanding such misrepresentations, 
upon the ground that they are less serious than 
when constituting part of the mark itself. 


upon the face of the label.*t 


AND UNFAIR COMPETITION 


The 


misrepresentation may consist of the use of the mark 


Neb.—Regent Shoe Mfg. Co. v. 
Haaker, 106 N.W. 595, 75 Neb. 426, 
4 L.R.A.N.S. 447; Newbro v. Unde- 
land, 96 N.W. 635, 69 Neb. 821. 


N.J.—Bear Lithia Springs Co. v. 
Great Bear Spring Co., 68 A. 86, 72 
N.J.Eq. 871; Johnson v. Seabury, 67 
PAC ee Ose dd ING: 05.0, 1242 Am: SUR, 
aoe 12 L.R.A.N.S. 1201, 14 Ann.Cas. 


N.Y.—Prince Mfg. Co. v. Prince’s 
Metallic Paint Co., 31 N.E. 990, 135 
N.Y. 24,17 L.R.A. 129; Fay v. Lam- 
bourne, 108 N.Y.S. 874, 124 App.Div. 
245 [aff 90 N.E. 1158, 196 N.Y. 575]; 
Falk v. American West Indies Trad- 
ing Co., 75. N.Y.S. 964; 71. App.Div. 
320 [dism 64 N.E. 1120, 171 N.Y. 679]; 
Fleischmann y. Fleischmann, 39 N.Y. 
S. 1002, 7 App.Div. 280; Koehler v. 
Sanders, 48 Hun 48, 21 Abb.N.Cas. 
95 [aff 25 N.E. 235, 122 N.Y. 65, 9 L. 
R.A. 576]; Smith v. Woodruff, 48 
Barb. 438; Dale v. Smithson, 12 Abb. 
Pr. 237; Hobbs v. Francais, 19 How. 
Pr. 567; Fetridge v. Welis, 13 How. 
Pr. 385, 4 Abb.Pr. 144. 


. Ohio.—Brundred v. Rice, 32 N.E. 
169, 49 OhioSt. 640, 34 Am.S.R. 589; 
Piso Co. v. Voight, 6 OhioS.&C.P. 479, 
4 OhioN.P. 347. 


Pa.—Palmer v. Harris, 60 Pa. 156, 
100 Am.D. 557; King v. Swartz Mfg. 
Co., 1 Pa.Dist.&Co. 182, 184 [cit Cyc]; 
MeNair v. Cleave, 10 Phila. 155. 


Tenn.—C. F. Simmons Medicine Co. 
v. Mansfield Drug Co., 23 S.W. 165, 
93 Tenn. 84. 


Wis.—Lemke v. Dietz, 98 N.W. 936, 
121 Wis. 102. 


Eng.—In re Heaton, 27 Ch.D. 570; 
Perry v. Truefitt, 6 Beav. 66, 49 Re- 
print 749; McAndrew v. Bassett, 4 
DeG.J.&S. 380, 69 Eng.Ch. 293, 46 Re- 
print 965; Leather Cloth Co. v. Amer- 
ican Leather Cloth Co., 4 DeG.J.&S. 
137, 69 Eng.Ch. 106, 46 Reprint 868 
fate 11 EE -Case 523; 11 Reprint 
1485]; Pidding v. How, 8 Sim. 477, 8 
Eng.Ch. 477, 59 Reprint 190; Lewis 
v. Goodbody, 67 I:T.Rep.N.S. 194; 
Newman v. Pinto, 57 L.T.Rep.N.S. 


Alta.—Brewster Transport Co. Vv. 
Rocky Mountain Tours, etc. Co., 
[1930] 3 Dom.L.R. 114. 

N.W.Terr.—Templeton v. Wallace, 
4 Terr.L. 340. 

60. Templeton v. Wallace, supra. 

61. See cases infra note 62. 


62. U.S.—American Thermos Bot- 
tle Co. v. W. T. Grant Co., 282 F. 426 
[aff 279 F. 151]; Preservaline Mfg. 
Co. v. Heller Chemical Co., 118 F. 
103; Seabury v. Grosvenor, 21 F.Cas. 
No. 12,576, 14 Blatchf. 262, 14 Off. 
Gaz. 679, 53 How.Pr. 192. 


Ind.—A. N. Chamberlain Medicine 
Co. v. H. A. Chamberlain Medicine 
Co., 86 N.B. 1025, 43 Ind.App. 2132 


ss.—Neison v. J. H. Winchell & 
Speer ts N.E. 180, 203 Mass. 75, 23 
L.R.A.N.S. 1150. 


Neb.—Regent Shoe Mfg. Co. Vv. 


Haaker, 106 N.W. 595, 75 Neb. 426, 4 
L.R.A.N.S. 447. 


N.J.—Bear Lithia Springs Co. v. 
Great Bear Spring Co., 71 A. 383, 71 
N.J.Eq. 595; Stirling Silk Mfg. Co. 
v. Sterling Silk Co., 46 A. 199, 59 N.J. 
Hq. 394. 


N.Y.—Gluckman y. Strauch, 79 N. 
E. 1106, 186 N.Y. 560. 


Ohio.—Feder v. Brundo, 8 OhioS. 
&C.P. 179, 5 OhioN.P. 275. 


Tenn.—C. F. Simmons Medicine Co. 
v. Mansfield Drug Co., 23 S.W. 165, 93 
Tenn. 84. 


. Eng.—Leather Cloth Co. v. Amer- 
ican Leather Cloth Co., 4 DeG.J.&S. 
137, 69 Eng.Ch. 106, 46 Reprint 868 
[Laff 11 H.L.Cas. 523, 11 Reprint 1435]; 
Pidding v. How, 8 Sim. 477, 8 Eng.Ch. 
477, 59 Reprint 190. 


[a] Thus, where complainant in- 
stituted a bread-making contest 
among the women at Providence, 
Stating that it would have the prize- 
winning loaves analyzed and make a 
bread modeled on them, to be called 
“Bond Bread,’ which would be a dis- 
tinctively Rhode Island product, and 
in fact, the bread which it thereafter 
made and sold under that name was 
made in accordance with its old for- 
mula used in other states, it was held 
that, because of such misrepresenta- 
tion, it acquired no good will or other 
rights in the name ‘‘Bond” which en- 
titled it to protection by a court of 
equity. General Baking Co. v. Gor- 
man, 3 F.(2d) 891 [aff 295 F. 168, 
cert den 45 S.Ct. 639, 268 U.S. 705, 69 
L.Ed. 1167]. 


63. Curtis v. Bryan, 2 Daly (N.Y.) 
312, 36 How.Pr. 33; Ford v. Foster, 
PRG Ch: Gt 1¢ 


64. New Orleans Coffee Co. v. 
American Coffee Co., 49 So. 730, 124 
La. 19; Prince Mfg. Co. v. Prince 
Metallic Paint Co., 31 N.BH. 990, 135 
NVY.24,.17 L.R.A. 129. 


Improper application to other 
goods see infra § 96. 
65. U.S.—Independent Baking 


‘| Powder Co. v. Boorman, 175 F. 448; 


Lea v. New Home Sewing Mach. Co., 
139 F. 732; Clotworthy v. Schepp, 42 
F. 62; Ginter v. Kinney Tobacco Co., 
12 F. 782; Fairbanks v. Jacobus, 8 
F.Cas.No. 4,608, 3 Ban.&A. 108, 14 
Blatchf. 337; Fowle v. Spear, 9 F. 
Cas.No. 4,996, 4 Clark 145; Heath v. 
Wright, 11 F.Cas.No. 6,310, 3 Wall. 
Jr. 141; Manhattan Medicine Co. v. 
Wood, 16 F.Cas.No. 9,026, 4 Cliff. 461, 
14 Off.Gaz. 519 [aff 2 S.Ct. 436, 108 
U.S. 218, 27 L.Ed. 706]; Seabury: v. 
Grosvenor, 21 F.Cas.No. 12,576, 14 
Blatchf. 262, 14 Off.Gaz. 679, 53 How. 
ere el Oo. 

Cal.—Castroville Co-Operative 
Creamery Co. v. Col, 92 P. 648, 6 Cal. 
App. 533. 

Md.—Houchens v. Houchens, 51 A. 
822, 95 Md. 37; Kenny y. Gillet, 17 
A. 499, 70 Md. 574. 

N.J.—Perlberg v. Smith, 62 A. 442, 
70 N.J.Eq. 638. 
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in an improper connection,** and such misuse to de- 
ceive the public is a bar to relief.%® 
conduct, even without an actual intent to defraud 
the public, has been held sufficient to bar relief,*® 
and the same has been held concerning a false- 
hood which was too gross to be believed and there- 
fore not likely to deceive anyone.*? Not every mis- 
statement will bar relief, and allowance is made 
for trifling inaccuracies, dealer’s talk, puffing of 
goods, and the like.®§ 


Deceitful 


Relief is not refused because 


N.Y.—Prince Mfg. Co. v. Prince’s 
Metallic Paint Co., 31 N.E. 990, 135 
N.Y. 24, 17 L.R.A. 129;—Koehler v. 
Sanders, 25 N.E. 235, 122 N.Y. 65,9 
L.R.A. 576; Fay v. Lambourne, 108 
N.Y.S. 874, 124 App.Div. 245 [aff 90 
N.E. 1158, 196 N.Y. 575]; Falk v. 
American West Indies Trading Co., 
75 N.Y.S. 964, 71 App.Div. 320 [dism 
64 N.E. 1120, 171 N.Y. 679]; Fetridge 
v. Wells, 4 Abb.Pr. 144, 13 How.Pr. 
385; Helmbold v. Helmbold Mfg. Co., 
53 How.Pr. 453; Hobbs v. Francais, 
19° How.-Pr. 567. 


Ohio.—Wilson  yv. 
OhioDec. 
Bul. 268. 


Pa.—King v. Swartz Mfg. Co., 1 
Pa.Dist.&Co. 182. 


Eng.—Lee v. Haley, L.R. 5 Ch. 155; 
Leather Cloth Co. v. American Leath- 
er Cloth Co., 4 DeG.J.&S. 137, 69 Eng. 
Ch. 106, 46 Reprint 868 [aff 11 H.L. 
Cas. 528, 11 Reprint 1435]; Pidding 
v. How, 8 Sim. 477, 8 Eng.Ch. 477, 59 
Reprint 190. 


[a] Exclusive right to deceive 
public without interruption cannot be 
secured by means of a trade-mark. 
Bear Lithia Springs Co. v. Great Bear 
Spring Co., 71 A. 383, 71 N.J.Eq. 595; 
eee v. Francais, 19 How.Pr. (N.Y.) 

th 


66. Prince Mfg. Co. v. Prince’s Me- 
tallic Paint Co., 31 N.E. 990, 135 N. 
Y. 24,17 L.R.A. 129. 


67. Leather Cloth Co. vy. American 
Leather Cloth Co., 4 DeG.J.&S. 137, 
69 Eng.Ch. 106, 46 Reprint 868 [aff 
LS) A Li€as:, 523; 11 Reprint a 435. 


68. U.S.—Holeproof Hosiery Co. v. 
Wallach, 172 F. 859, 97 C.C.A.: 263 
[mod and aff 167 F. 373]; Tarrant v. 
Hoff, 76 EF. 959, 22 (C:ClA, 6445. Clark 
Thread Co. v. Armitage, 67 F. 896 
[aff 74 F. 936, 21 C.C.A. 178]; Ansehl 
v. Williams, 267 F. 9. ; 


Ill.—William J. Moxley Co. v. 
Braun, etc., Co., 93 Ill.App. 183. 


Md.—Gruber Almanack Co. v. 
Swingley, 63 A. 684, 103 Md. 362. 


Mass.—Nelson v. J. H. Winchell & 
Co., 89 N.E. 180, 203 Mass. 75, 23 L. 
R.A.N.S. 1150. 


Neederman, 10 
(Reprint) 226, 19 Cinc.L. 


Neb.—Regent Shoe Mfg. Co. v. 
Haaker, 106 N.W. 595, 75 Neb. 426, 
4 L.R.A.N.S. 447. 


N.Y.—Gluckman v. Strauch, 79 N. 
E. 1106, 186 N.Y. 560. 


Eng.—Cochrane v. Macnish, [1896] 
ASGy i225: 


Roane v. Ferland, 6 Que.Pr. 


[a] Thus a trade-mark “Beats 
All,” applied to a pencil which sells 
for only a penny, is not a fraud on the 
public and will be protected. Ameri- 
can Lead Pencil Co. v. L. Gottlieb & 
Sons, 181 F. 178. 


[b] False representations as to 
ownership of a mark are immaterial. 
Fafard v. Ferland, 6 Qué.Pr. 119. 
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of innocent inaccuracies caused by honest mistake,®? 
especially where there is no real likelihood of any 
deception,’° or because of mere collateral wrong- 
doing;71 but plaintiff must come into court with 
The true test is in ascertaining 
whether or not the name or mark owes its value, 
in any material degree, to false representations, 
if it does it will not be protected in equity.7* There 
is no misrepresentation in the use of words or names 
which, although untrue in their primary sense, have 
become conventionalized and come to indicate mere- 
ly kind, grade, or quality, and protection may be 


clean hands.*? 


69. Capewell Horse Nail Co. Vv. 
Mooney, 167 F. 575 [aff 172 F. 826, 
97 C.C.A. 248]; Blackwell v. Armi- 
stead, 3 F.Cas.No. 1,474, 3 Hughes 
163; Gruber Almanack Co. v. Swing- 
léyaiGon Anos4.od 08 INMd: 362)" ) Coy 
Simmons Medicine Co. v. Mansfield 
Drug Co., 23 S.W. 165, 93 Tenn. 84; 
Cochrane v. Macnish, [1896] A.C. 225. 


[a] Mistaken use of another’s 
name.—The use to a limited extent of 
the name of a firm to which plaintiff 
believed itself to have succeeded will 

-not bar relief. Clark Thread Co. v. 
Armitage, 67 F. 896 [aff 74 F. 936, 21 
C.C.A. 178]. 


[b] Custom: of trade.—F alse 
statements as to editions are insuffi- 
cient to disentitle plaintiff to relief 
when they are justified by custom of 
trade. Metzler v. Wood, 8 Ch.D. 606. 


[ce] Use of confusing labels.—The 
use by plaintiff on two classes of 
goods of labels which might be mis- 
taken for each other, but the state- 
ments on both of which were true, 
is no defense. Clark Thread Co. v. 
Armitage, 67 F. 896 [aff 74 F. 936, 21 
C.C.A. 178]. 


70. U.S.—Société Anonyme, etc. v. 
Western Distilling Co., 43 F. 416. 


Mo.—Conrad VA Joseph Uhrig 
Brewing Co., 8 Mo.App. 277. 


N.Y.—Hennessy v. Wheeler, 69 N. 
Y. 271, 25 Am.R. 188; Ransom v. 
Ball, 7 N.Y.S. 238, 54 Hun 635, 4 Silv. 
Sup. 217. 


Ohio.—Buckland v. 
St. 526. 


Eing.—Read v. Richardson, 45 L.T. 
Rep.N.S. 54. 


71. General Electric Co. v. Re- 
New Lamp Co., 128 F. 154; Baker 
Wa baker LLbimth 2 (29%, 53 Cia abies 
Heller, etc., Co. v. Shaver, 102 F. 882 
[aff 108 F. 821, 48 C.C.A. 48, 65 L.R.A. 
878]; Nelson v. J. H. Winchell & Co., 
89 N.E. 180, 203 Mass. 75, 23 L.R.A. 
rae 1150; Ford v. Foster, L.R. 7 Ch. 


Rice, 40 Ohio 


[a] Doing business under ficti- 
tious names will not disentitle to re- 
lief except where a statute exists 
prohibiting it. Dale v. Smithson, 12 
PAD DVE re ACN) ecole 


Tllegality as bar to relief see su- 
pra § 93. 


72. U.S.—Hoffmann-La Roche 
Chemical Works v. Morganstern & 
Co., 281 F. 923 [cert den 43 S.Ct. 92, 
260 U.S. 729, 67 L.Ed. 485]; Black- 
well v. Armistead, 38 F.Cas.No. 1,474, 
3 Hughes 163; Consolidated Fruit- 
Jar Co. v. Dorflinger, 6 F.Cas.No. 3,- 
129, 1 N.Y.Wkly.Dig. 427, 2 Wkly.N. 
C. (Pa.) 99. 


Cal.—Castroville Co-Operative 
Creamery Co. v. Col, 92 P. 648, 6 Cal. 
App. 533. 


Ind.—A. N. 
Cory. VE SA. 


Chamberlain Medicine 
Chamberlain Medicine 


TRADE-MARKS, TRADE-NAMES, 


afforded.*+ 


Co., 86 N.E. 1025, 43 Ind.App. 213. 


Md.—Gruber Almanack Co. _ Vv. 
Swingley, 63 A. 684, 103 Md. 362; 
Parlett v. Guggenheimer, 10 A. 81, 67 
Md. 542, 1 Am.S.R. 416; Robertson v. 
Berry, 50 Md. 591, 38 Am.R. 328. 


Neb.—Newbro v. Undeland, 96 N.W. 
635, 69 Neb. 821. 


Eng.—Leather Cloth Co. v. Ameri- 
can Leather Cloth Co., 4 DeG.J.&S. 
137, 69 Eng.Ch. 106, 46 Reprint 868 
[aff 11 H.L.Cas. 523, 11 Reprint 1435]. 


73. Seabury v. Grosvenor, 21 F. 
Cas.No. 12,576, 14 Blatchf. 262, 14 Off. 
Gaz 69! (53.8 Howser. euGN, Yo)p ko Zs 
Johnson v. Seabury, 67 A. 36, 71 N.J. 
Eq. 750, 124 Am.S.R. 1007, 12 L.R.A. 
N.S. 1201, 14 Ann.Cas. 840. 


[a] Misrepresentations after suit 
brought.—Misrepresentations by 
plaintiff, made after the institution 
of a suit, are collateral merely, and 
will not debar him from protection. 
Siegert v. Findlater, 7 Ch.D. 801. 


74, Beecham v. Jacobs, 159 F. 129, 
86 C.C.A, 6238 faff 31 S.Ct. 555, 221 U.S. 
263, 55 L.Ed. 729]; Fischer v. Blank, 
83 N.B. 1040, 188 N.Y. 244; Hall v. 
Barrows, 4 DeG.J.&S. 150, 69 Eng.Ch. 
116, 46 Reprint 8738. 


[a] Examples of this are “Russian 
Caravan Tea,” and ‘English Break- 
fast Tea,” applied to tea which is not 
Russian or English. Fischer’ v. 
Blank, 33 N.E. 1040, 1388 N.Y. 244. 


Patented articles as example see 
infra § 98. 


75. Hilson Co. v. Foster, 80 F. 896; 
Carlsbad v. Kutnow, 71 F. 167, 18 


C.c.A. 24; Cleveland Stone Co. v. 
Wallace, 52 Fy 4381; Blackwell v. 
Armistead, 38 F.Cas.No. 1,474, 3 
Hughes 163. 


[a] Mere argument and ridicule 
are not sufficient to sustain charges 
of fraud and falsehood concerning 
the use of words and symbols claimed 
as a trade-mark. Blackwell v. Armi- 
oe 3 F.Cas.No. 1,474, 3 Hughes 


[b] Misrepresentation or fraud 
held not established.—Goodwin v. 
Camp, 295 F. 785; Le Blume Import 
Co. v.. Coty, 293 F. 344 [aff 292 F. 
264]; Potter-Wrightington v. Ward 
Baking Co., 288 F. 597 [aff 298 F, 
398]; Coca-Cola Co. v. Stevenson, 276 
F,. 1010; Allen v. Walker & Gibson, 
235 F. 230; W. A. Gaines & Co. v. Tur- 
ner-Looker Co., 204 BF. 5538, 128 C.C.A. 
79; Loonen v. Deitsch, 189 EY 487; 
Wormser v. Shayne, 111 Ill.App. 556; 
Bonnie & Co. v. Bonnie Bros., 169 S. 
W. 871, 160 Ky. 487; Hennessy v. 
Wheeler; 69 N.Y. 271) 25 Am R: 188 
[rev 51 How.Pr. 457]; Checker Cab 
Mfg. Corporation v. Sweeney, 197 N. 
Y.S. 284, 119 Mise. 780; Feder vy. 
ria 8 OhioS.&C.P. 179, 5 OhioN.P. 

oe 


76. U.S.—Moxie Nerve Food Co. v. 


Whether or not there is a substantial 
misrepresentation is a question of fact in each case 
and must be established by proof.7® 


[§ 95] 2. Particular Misrepresentations—a. Na- 
ture and Derivation of Marked Article. 
against infringement of a trade-mark will be denied 
if plaintiff is guilty of misrepresentations as to the 
character, quality, purity, or ingredients of an arti- 
cle,7® or as to the process of manufacture,’’ or as to 
the place where an article is manufactured or from 
which it or its ingredients are derived,’® or as to 


Relief 


Modox, 152 F. 493; Hilson Co. v. Fos- 


ter, 80 F. 896; Krauss v. Jos. R. 
Peebles’ Sons Co., 58 F. 585; Clot- 
worthy v. Schepp, 42 F. 62; Ginter 


v. Kinney Tobacco Co., 12 F. 782; In 
re Dole, 12 Off.Gaz. 9389; Re Ameri- 
can Sardine Co., 3 Off.Gaz. 495. 


Ala.—Epperson y. Bluthenthal, 42 
So. 863, 149 Ala. 125, 13 Ann.Cas. 
832. 


Colo.—Solis Cigar Co. v. Pozo, 26 
P. 556, 16 Colo. 388, 25 Am.S.R. 279. 


Ky.—Laird v. Wilder, 9 Bush 131, 
15) AmiRs 6207. 


La.—New Orleans Coffee Co. v. 
American Coffee Co. of New Orleans, 
49 So. 730, 124 La. 19. 


N.Y.—Wolfe v. Burke, 56 N.Y. 115; 
Bloss v. Bloomer, 23 Barb. 604; Dale 
v. Smithson, 12 Abb.Pr. 237; Fet- 
oe a Wells, 4 Abb.Pr. 144, 13 How. 
Pr; 5 


Gok e ie es v. Wright, 5 Phila. 


Tex.—Western Grocer Co. v. Caf- 
farelli, (Civ.-App.) 108 S.W. 413 [rev 
127 S.W. 1018, 102 Tex. 104]. 


Eng.—HBEstcourt v. Estcourt Hop Es- 
sence Co., L:.R. 10 Ch. 276; Perry w. 
Truefitt, 6 Beav. 66, 49 Reprint 749; 
Pidding v. How, 8 Sim. 477, 8 Eng.Ch. 
477, 59 Reprint 190. 


Ont.—Gillett v. Lumsden, 6 Ont.L. 
66, 2 Ont.W.R. 497. 


[a] “Syrup of Figs.”—(1) Pro- 
tection was refused to the name 
“Syrup of Figs” as applied to a laxa- 
tive preparation, upon the ground of 
misrepresentation, fig juice being an 
unimportant element in the composi- 
tion. Clinton E. Worden & Co. vy. 
California Fig Syrup Co., 23 S.Ct. 161, 
187 U.S. 516, 47 L.Ed. 282 [rev 102 F. 
334, 42 C.C.A. 383 (aff 95 F, 132)]; 
California Fig Syrup Co. yv. Stearns, 
73. ES 812, (20)(C.CVA. 0225) 33) da RrAckso 
[Laff 67 F. 1008]; California Fig-Syrup 
Co. v. Putnam, 69 F. 740, 16 C.C.A. 
376 [cert den 16 S.Ct. 1199, 163 U.S. 
678, 41 L.Ed. 310, and aff 66 F. 750]. 
(2) But it has also been held that, 
where the article was not put for- 
ward under the claim that it was 
composed of the syrup of figs, and a 
statement that the juice of figs was a 
minor ingredient was on the boxes 
and bottles containing the prepara- 
tion, there was no fraudulent misrep- 
resentation barring relief. California 
Fig-Syrup Co. v. Worden, 86 F. 212. 


77. W. A. Gaines & Co. v. Turner- 
Looker Co., 204 F. 553, 123 C.C.A. 79. 


78. U.S.—Manhattan Medicine Co. 
v. Wood, 2 S.Ct. 436, 108 U.S. 218, 27 
L.Ed. 706; De Nobili v. Scanda, 198 
F. 341; Beecham v. Jacobs, 159 F., 
129, 86 C.C.A. 623 [aff 31 S.Ct. 555, 
221 U.S. 263, 55 L.Bd. 729]; Allan B, 
Wrisley Co. v. Iowa Soap Co., 104 
F. 548 [aff 122 F. 796, 59 C.C.A. 54]; 
Raymond v. Royal Baking-Powder 
Co., 85 F. 231, 29 C.C.A. 245 [aft ‘70 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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\ 


according to his directions.®2 


ee ee re eee Lae a nT 


defeat the right to relief.83 


—— ee 
‘ 


different mark.®4 


F. 376]; American Cereal Co. v. Eli 
Pettijohn Cereal Co., 72 F. 903 [aff 
v6 BY 372, 22 C.C.A.. 236];— Prince’s 
Metallic Paint Co. v. Prince Mfg. Co., 
57 F. 938, 6 C.C.A. 647; Ex p. Farnum, 
18 Off.Gaz. 412. 


Cal.—Millbrae Co. v. Taylor, 37 P. 
235, 25 L.R.A. 193; Joseph v. Macow- 
eu: BECP. 9t4,) 96" Cals 5185119) RAS 


Te NE Ne eee ee eee eT 


Ga.—Coleman, etc., Co. v. Dannen- 
berg Co., 30 S.E. 639, 103 Ga. 784, 
68 Am.S.R. 148, 41 L.R.A. 470. 


Md.—Kenny v. Gillet, 17 A. 499, 70 
Md. 574; Parlett v. Guggenheimer, 10 
ACS St) 16 Mid) “54250. Am-.S.R.n 416; 
ae v. Abbott, 61 Md. 276, 48 Am. 


Mass.—Connell v. Reed, 128 Mass. 
477, 35 Am.R. 397. 


N.J.—Bear Lithia Springs Co. v. 
Great Bear Spring Co., 71 A. 383, 71 
N.J.Eq. 595. 


N.Y.—Prince Mfg. Co. v. Prince’s 
Metallic Paint Co., 31 N.E. 990, 1385 
N.Y. 24, 17 L.R.A. 129; Gluckman v. 
Strauch, 91 N.Y.S. 223, 99 App.Div: 
361 [aff 79 N.E. 1106, 186 N.Y. 560]; 
Dale v. Smithson, 12 Abb.Pr. 237; 
Hobbs v. Francais, 19 How.Pr. 567. 


Pa.—Palmer v. Harris, 60 Pa. 156, 
100 Am.D. 557. 


Eng.—Bischop vy. Toler, 18 CoxC.C. 
1995 59° J.P: 807. 


[a] Foreign articles. _ Under 
Comp. St. §§ 5297, 9506, requiring for- 
eign articles to be marked so as to 
indicate their origin, and providing 
that no action shall be maintained 
to protect a trade-mark used with a 
design to deceive the public, a court 
will not protect the trade-mark of a 
dealer in vacuum bottles, which were 
substantially foreign-made, with 
parts from foreign countries marked 
with adherent paper stamps, detach- 
able in the process of assembling, or 
by print so fine that it could not be 
noticed, intending thus to induce pur- 
chasers to believe that these bottles 
were of American origin. American 
Thermos Bottle Co. v. W.-T. Grant 
Co., 282 F. 426 [aff 279 F. 151]. 


[b] English hallmarks.—A manu- 
facturer of silverware is not debarred 
from establishing as its trade-mark 
in this country a combination of de- 
vices of an anchor, a lion, and the let- 
ter G, by the fact that each of these 
is a hallmark used on English silver, 
and that, used in combination, they 
would indicate to a buyer of English 
silver that the piece was sterling 
ware made in the city of Birmingham 
in 1831. Gorham Mfg. Co. v. Wein- 
traub, 176 F. 927. 


79. Perry v. Truefitt, 6 Beav. 
49 Reprint 749. 


66, 


the person who originated or invented the goods,’® 
or as to the person by whom the goods are made or 
sold,*® unless the misrepresentation is insignificant 
or immaterial;*1 but a dealer is not barred from 
relief by falsely claiming to be the manufacturer 
of the goods if the marked article has been made 
An application of the 
trade-mark to goods of another nature or grade than 
that to which it may be properly applied will also 
An owner of a trade- 
mark is not disentitled to protection by selling the 
goods to which the mark is affixed at a higher price 
than the same goods are sold by a rival under a 


[§ 96] b. Use of Old Names or Marks by Assignee. 


AND UNFAIR COMPETITION 


[a] False suggestion of author- 
ship.—(1) Although the title ‘The 
Wonderful Magazine, by William 
Granger” falsely asserted the author- 
ship, the court held that such mis- 
representation would not bar an in- 
junction but it would be an in- 
gredient in the action for damages. 
Hogg v. Kirby, 8 Ves.Jr. 215, 226, 32 
Reprint 336. (2) A song bearing on 
the title page the phrase ‘written by 
George Linley” was held not to be a 
false suggestion of the authorship 
of the music, since the words of the 
song were actually written by George 
Linley, although he was also a noted 
composer. Chappell v. Davidson, 2 
Kay&J. 123, 69 Reprint 719; Chappell 
eS ie Py 2 Kay&J. 117, 69 Reprint 
RAT. 


80. U.S.—Manhattan Medicine Co. 
v. Wood, 2 S.Ct. 486, 108 U.S. 218, 27 
L.Ed. 706; Raymond v. Royal Baking- 
Powder Co., 85 F. 231, 29 C.C.A:. 245 
[aff 70 F. 376, and dism 76 F. 465, 22 
C.C.A. 276]; Alaska Packers’ Ass’n v. 
Alaska Imp. Co., 60 F. 103; Krauss 
Vie ost] kh.» Peebles’, "Sons Co; 58" 
585; Chattanooga Medicine Co. v. 
Thedford, 58 F. 347 [rev 66 F. 544, 14 
C.C.A. 101]; Société Anonyme, ete. 
v. Western Distilling Co., 43 F. 416. 


Ala.—Epperson v. Bluthenthal, 42 
So. 863, 149 Ala. 125, 18 Ann.Cas. 832. 


Cal.—Joseph v. Macowsky, 31 P. 
914, 96 Cal. 518, 19 L.R.A. 53. 


Conn.—Meriden Britannia Co. v. 
Parker, 39 Conn. 450, 12 Am.R. 401. 


N.Y.—Prince Mfg. Co: v. Prince’s 
Metallic Paint Co., 31 N.E. 990, 135 
NOY 524,17 Lak. A. 129; -Gluckman. ‘v. 
Strauch, 91 N.Y.S. 223, 99 App.Div. 
361 [aff 79 N.E. 1106, 186 N.Y. 560]; 
Samuel v. Berger, 4 Abb.Pr. 88, 24 
Barb. 163, 13 How.Pr. 342; Helmbold 
v. Henry T. Helmbold Mfg. Co., 53 
How.Pr. 453. 


Wis.—Lemke v. Dietz, 98 N.W. 936, 
121 Wis. 102. 


[a] Use of dealer’s labels.—A 
manufacturer of cigars, by permitting 
dealers to place an additional label 
on the boxes according to the custom 
of the cigar trade, does not lose the 
right of protection of his trade-mark. 
Lichtenstein v. Goldsmith, 37 F. 359. 


Clark Thread Co. v. Armitage, 
9S omc e. CoA. oL78 [ait 67 EF: 


American Thermos Bottle Co. 
. T. Grant Co., 279 F. 151 [aff 
. 426]; Nelson v. J. H. Winchell 
Co., 89 N.E. 180, 208 Mass. 75, 23 
.R.A.N.S. 1150. 


Who may acquire trade-mark, see 
supra § 31. 

83. Mulhens & Kropff v. Ferd 
Muelhens, Ine., 43 F.(2d) 987 [rev 38 
F.(2d) 287, and motion den 48 F.(2d) 


& 
L 


[63 C.J.] 387 


Assignees who continue the use of the old names and 
marks without the addition of anything to show 
that the business is no longer conducted by the 
original proprietors to whom the trade-mark orig- 
inally pointed have been. denied upon the ground 
that such use is necessarily a misrepresentation,®® 
but it has also been held that, unless a trade-mark is 
of a personal nature which cannot be assigned,®® an 
assignee who is carrying on in lawful suecession the 
same business in which the trade-mark was acquired 
by his predecessors will be protected even though 
he does not call attention to the fact that he is an 
assignee and not the original proprietor, provided 
no direct false statements are made.87 


[§ 97] c. Patent Medicines. Trade-marks for so- 


206, cert den 51 S.Ct. 84]; Independ- 
ent Baking Powder Co. v. Boorman, 
175 F. 448; Krauss v. Jos. R. Peebles’ 
Sons Co., 58 F. 585; Prince’s Metallic 
Paint Co. v. Prince Mfg. Co., 57 F. 938, 
6 C.C.A. 647; Filkins v. Blackman, 9 
F.Cas.No. 4,786, 13 Blatchf. 440; 
Prince Mfg. Co. v. Prince’s Metallic 
Paint Co., 31-N.E. 990, 135 N.Y. 24, 17 
LRA. 129; 


[a]. Rule illustrated.—(1) Where 
a manufacturer of butter, who had 
built up a trade based on the high 
grade of his product, allowed his 
agent to wrap an inferior grade of 
butter in his wrapper he could not 
recover for infringement of his 
trade-mark rights in the wrapper. 
Castroville Co-Operative Creamery 
Co: v. Colj 92-P. 648; 6) Call Apps oss: 
(2) Where the purchaser of a trade- 
mark was not manufacturing the 
preparation to which it applied un- 
der the original formula, he was not 
protected in the use of the mark. 
Mulhens & Kropff v. Ferd Muelhens, 
Inc., 43 F.(2d) 937 [rev 38 F.(2d) 287, 
and motion den 48 F.(2d) 206, cert 
den 51 S.Ct. 84]. (3) Where manu- 
facturers of baking powder, which 
they sold under different names, used 
the name “Solar” thereon when they 
desired to sell at a reduced price to 
meet competition, at other times sell- 
ing the same article at a higher price 
under one of the other names, it was 
held that such use of the name was 
not for true trade-mark purposes, and 
that no trade-mark rights were there- 
by acquired therein which would be 
protected by a court of equity. In- 
dependent Baking Powder Co. v. 
Boorman, 175 F. 448. 


84. Amos H. Van Horn v. Coogan, 
28 A. 788, 52 N.J.Eq. 380 [aff 33 A. 50, 
52 N.J.Eq. 588]. 


85. Stachelberg v. Ponce, 23 F. 430 
[aff 9 S.Ct. 200, 128 U.S. 686, 32 L.Ed. 
569]; Sherwood v. Andrews, 5 Am.L. 
Reg.N.S. 588; Symonds v. Jones, 19 A. 
820, 82 Me. 302, 17 Am.S.R. 485, 8 
L.R.A. 570; Hazard v. Caswell, 93 N. 
Y. 259, 45 Am,R. 198 [rev 46 N.Y. 
Super. 559]; Hegeman v. Hegeman, 8 
Daly (N.Y) 1: 


[a] Technical change in owner- 
ship.—Failure to indicate a technical 
change in ownership, wrought by the 
incorporation of the original pro- 
prietors, is not such a misrepresenta- 
tion as will bar relief in a trade-mark 
infringement suit. Pillsbury v. Pills- 
bury-Washburn Flour-Mills Co., 64 F. 
841, 12 C.C.A. 432. 


86. See infra § 215. 


87. U.S.—Kidd v. Johnson, 100 U. 
S. 617, 25 L.Ed. 769; Bauer v. La 
Societe, etc., 120 F. 74, 56 C.C.A. 480; 
Clark Thread Co. v. Armitage, 74 F. 
936, 21 C.C/A. 178 [aff 67 -F: 896]; 
Feder v. Benkert, 70 F. 613, 18 C.C.A. 


388 [63 C.J.] 


called patent medicines have been denied protection in 
some cases substantially upon the ground that the 
business is a fraudulent business not fit to be pro- 
tected by a court of equity,*® but ordinarily such 
trade-marks will be protected unless accompanied 
by misrepresentations which cannot be justified as 
mere dealer’s talk or customary puffing of goods.*°® 
The mere fact that the subject matter is a proprietary 
medicine will not alone deprive the owner of the 
If the medicine is comparatively 
ineffective when applied to diseases for which it 
is alleged to be a cure, relief will be denied,®! but 
the rule is otherwise if it may do some good as ad- 
vertised, notwithstanding the preparation is harm- 
ful when an excessive amount is taken.°? 


right to relief.°° 


TRADE-MARKS, TRADE-NAMES, 


“Registered.” 


the contrary.®® 


[§ 98] d. False Use of “Patented,” “Copyrighted,” 


549; Royal Baking Powder Co. v. 
Raymond, 70 F. 376 [dism 76 F. 465, 
22 C.GVA, 276, and aff 85 FY 231, 29.C. 
C.A. 245]; Société Anonyme, etc. v. 
Western Distilling Co., 43 F. 416; 
Jennings v. Johnson, 37 F. 364 [dist 
Manhattan Medicine Co. v. Wood, 2 
S.Ct. 486, 108 U.S. 218, 27 L.Hd. 706]; 
Filkins v. Blackman, 9 F.Cas.No. 
4,786, 18 Blatchf. 440. 


Mass.—Hoxie v. Chaney, 10 N.E. 
718, 143 Mass. 592, 58 Am.R. 149. 


Ohio.—Drake Medicine Co. v. Gless- 
ner, 67 N.E. 722, 68 OhioSt. 337. 


Pa.—Fulton v. R. BE. Sellers & Co., 
4 Brewst. 42; Joseph Dixon Crucible 
Co. v. Guggenheim, 2 Brewst. 321. 


R.I.—Carmichel v. Latimer, 11 R.I. 
395, 23 Am.R. 481. 


Eng.—Leather Cloth Co. v. Ameri- 
can Leather Cloth Co., 4 DeG.J.&S. 
137, 69 Eng.Ch. 106, 46 Reprint 868 
{aff 11 H.L.Cas. 523, 11 Reprint 1435]; 
Edelsten v. Vick, 11 Hare 78, 45 Eng. 
Ch. 78, 68 Reprint 1194. 


P 88. Kohler Mfg. Co. y. Beeshore, 
59, 572,.8 C.C.A,.215;. Fowle vy: 
Spear, 9 F.Cas.No. 4,996, 4 Clark 145; 
Heath v. Wright, 11 F.Cas.No. 6,310, 
3 Wall.Jr. 141; C. F. Simmons Medi- 
cine Co. v. Mansfield Drug Co., 23 S. 
W. 165, 98 Tenn. 84; Cox Manual of 
Trademark Cases pp 90, 144, 133. 


89. U.S.—McLean v. Fleming, 96 
U.S. 245, 24 L.Hd. 828; Samuel v. 
Hostetter Co., 118 F. 257, 55 C.C.A. 
111; California Fig-Syrup Co. v. 
Worden, 95 F. 132 [aff 102 F. 334, 42 
CiCVA 383, rev M20) S-Ctn 161, 18% UES. 
516, 47 L.Hd. 282]; Filkins v. Black- 
man, 9 F.Cas.No. 4,786, 13 Blatchf. 
eo Cox Manual of Trademark Cases 
80. 


D.C.—Schuster Co. v. 
App.D.C. 409. 


Md.—Houchens v. Houchens, 51 A. 
822, 95 Md. 37. 


N.Y.—Comstock v. White, 18 How. 
Pr. 421, 10 Abb.Pr. 264, note. 


Eng.—Holloway v. Holloway, 13 
Beav. 209, 51 Reprint 81. 


[a] Mere statements of opinion as 
to the curative properties of a com- 
pound, or as to the cause of a disease 
concerning which there is a conflict 
of opinion, are not false representa- 
tions, within the meaning of the rule 
that one deceiving the public by false 
representations as to the nature of 
the compound sold cannot enforce his 
trade-mark therein. Newbro v. Unde- 
jJand, 96 N.W. 6385, 69 Neb. 821. 


[b] False assumption of title 
“Professor” and extravagant claims 
of cures were held insufficient to dis- 


Muller, 28 


entitle plaintiff to relief. Holloway 
v. Holloway, 13 Beayv. 209, 51 Reprint 
81. 


90. Ellis v. J. H. Zeilin & Co., 42 
Gasol. 


Goods subject to trade-mark gen- 
erally see supra § 6. 


91. New England Moxie Nerve 
Food Co. v. Modox, 152 F. 493; A. N. 
Chamberlain Medicine Co. v. H. A. 
Chamberlain Medicine Co., 86 N.H. 
1025, 43 Ind.App. 213; Wolfe v. 
Burke, 56 N.Y. 115; Smith v. Wood- 
ruff, 48 Barb. (N.Y.) 4388. 


92. Theodore Rectanus Co. _ v. 
United Drug Co., 226 F. 545, 141 C.C. 
A. 301 [rev on other grounds 206 F. 
570, and aff 39 S.Ct. 48, 248 U.S. 90, 
63 L.Ed. 141]. 


_ 93. U.S.—Holzapfel’s Composi- 
tions Co. v. Rahtjen’s American Com- 
position Co., 22 S.Ct. 6, 183 U.S. 1, 
46 L.Ed. 49 [rev 101 F. 257, 41 C.C.A. 
329]; Preservaline Mfg. Co. v. Heller 
Chemical Co., 118 F. 103; De Long 
Hook, etc., Co. v. Francis Hook, etc., 
Co., 189 F. 146 [mod 144 F. 682, 75 
C.C.A. 484]; Anonymous, 1 F.Cas.No. 
451; Consolidated Fruit-Jar Co. v. 
Dorflinger, 6 F.Cas.No. 3,129; Fair- 
banks v. Jacobus, 8 F.Cas.No. 4,608, 14 


Blatchf. 337, 3 Bann.&A. 108. See In 
re Richardson, 3 Off.Gaz. 120. 
Conn.—Chapman y. Shepard, 39 


Conn, 413. 


Iowa.—Sartor v. Schaden, 101 N.W. 
511, 125 Iowa 696. 


La.—Insurance Oil Tank Co. 
Scott, 33 La.Ann. 946,39 Am.R. 286. 


N.J.—Stirling Silk Mfg. 
Sterling Silk Co., 
Eq. 394. 


N.Y.—Fleischmann y. Fleischmann, 
39 N.Y.S. 1002, 7 App.Div. 280; New 
York Consol. Card Co. y. Union Play- 
ing Card,.Ca., 39. Hun 6113. Cahn ‘iv. 
Gottschalk, 2 N.Y.S. 18, 14 Daly 542; 
Lauferty v. Wheeler, 11 Daly 194, 11 
Abb.N.Cas. 220, 68 How.Pr. 488. 


Vv. 


Cow Ne 
46 A. 199, 59 N.J. 


[a]. “Patented” instead of “regis- 
tered.”—-The erroneous use of. the 
word “patented” instead of “regis- 
tered,” applying to the trade-mark 


and not to the manufactured article, 
there being no fraudulent intention, 
will not bar relief. Insurance Oil 
Tank Co. v. Scott, 33 La.Ann. 946, 
39 Am.R. 286; Cahn v. Gottschalk, 2 
N.Y.S. 18, 14 Daly 542. 


[b] Use of “patented” with date. 
—Placing the word “patented” with 
the date of the patent on the label of 
an article on which the patent has 
expired is not a misrepresentation 
which will bar relief. Buffalo Spe- 


if 


8§ 97-98 


A false use of the word “patent” or 
“patented” in connection with an article covered by 
a trade-mark is sufficient to bar relief against in- 
fringement.®? Even though the deceptive word “pat- 
ented” does not appear in-the trade-mark itself, but 

only in collateral circulars and advertisements, re- 
lief will be denied,?4 but there is also authority to 


However, the word “patent” may, 


and in many eases does, become a general or spe- 
cial word of art, 
and in such a ease its use is not a false representa- 
tion that the article is protected by a patent, and 
relief may’ be afforded.°®® 
a label or mark is copyrighted or registered will 
bar relief,®” but there is some authority to the con- 


descriptive merely of kind or class 


A false statement that 


cialty Co. v. Van Cleef, 227 F. 391, 142 
C.C.A. 87. 


[ec] In England (1) it has been 
held that a false use of the word 
“patented” will bar relief against in- 
fringement (Leather Cloth Co. v. 
American Leather Cloth Co., 11 H.L. 
Cas. 523, 11 Reprint 1435; Flavel v. 
Harrison, 10 Hare 467, 44 Eng.Ch. 452, 
68 Reprint 1010; Gridley v. Swin- 
borne, 52 J.P. 791; Morgan v. Mc- 
Adam, 36 L.J.Ch. 228), (2) but not if 
the article has once been patented 
(Edelsten v. Vick, 11 Hare 78, 45 Eng. 
Ch. 78, 68 Reprint 1194; Ransome v. 
Grahani «58. J Che psd. Contra 
Cheavin v. Walker, 5 Ch.D. 850). (3) 
If the word “patented” is used in 
good faith, plaintiff’s trade-mark will 
be protected even though, in fact, the 
patent is invalid. Sykes v. Sykes, 3 
B.&C. 541, 10 E.C.L. 248, 107 Reprint 
834. (4) Where the word ‘“‘patented” 
is applied to goods which the public 
knows could not be the subject of a 
patent, its use is not such a mis- 
representation as will bar relief. 
Cochrane v. Macnish, [1896] A.C. 225; 
Leather Cloth Co. v. Hirschfield, 1 
Hem.&M. 271, 71 Reprint 118. 


94. Preservaline Mfg. Co. v. Hel- 
ler Chemical Co., 118 F. 103. ; 


95. Ford v. Foster, L.R. 7 Ch. 611. 


96. Beecham vy. Jacobs, 159 F. 129, 
86 C.C.A. 623 [aff 31 S.Ct. 555, 221 U. 
S. 263, 55 L.Ed. 729]; Consolidated 
Fruit-Jar Co. v. Dorflinger, 6 F.Cas. 
No. 3,129; Solis Cigar Co. v. Pozo, 
26 P. 556, 16 Colo. 388, 25 Am.S.R. 
279; Marshall v. Ross, L.R. 8 Eq. 
651; Hall v. Barrows, 4 DeG.J.&S. 
150, 69 Eng.Ch. 116, 46 Reprint 873; 
Ransome v. Graham, 51 L.J.Ch. 897. 


[a] Illustrations.—(1) Patent 
leather. Consolidated Fruit-Jar Co. 
v. Dorflinger, 6 F.Cas.No. 3,129. (2) 
Patent medicines. Marshall v. Ross, 
L.R. 8 Eq. 651. (3) Patent pills. 
Beecham v. Jacobs, 159 F. 129, 86 C.C, 
A. 623 [aff 31 S.Ct. 555,,221 U.S. 2638; 
55 Wid. - 729]. (4) Patent thread. 
Marshall v. Ross, L.R. 8 Eq. 651. 


97. Straus v. Notaseme Hosiery 
Co., 36 S.Ct. 288, 240 U.S. 179, 60 L.Ed. 
590 [rev 215 F. 361,131 C.C.A. 503]; 
Notaseme Hosiery Co. v. Straus, 231 
F. 243 [rev on other grounds 201 F. 
99, 119 C.C.A. 134]; Brown v. Dosch- 
er, 20 N.Y.S. 900, 66 Hun 626. 


[a] Proof that “copyrighted” was 
false representation not sufficient, see 
Blackwell v. Armistead, 3 F.Cas.No, 
1,474, 8 Hughes 163. 


[b] Invalid registration.—The 
fact that the registration. was invalid 
would not make the statement that 
a trade-mark was registered a fraud- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 99] 3. Purging Falsehood. Where the value of 
the good will represented by the trade-mark was 
built up by fraud and misrepresentation, mere dis- 
continuance of such misrepresentations before suit 
brought will not entitle plaintiff to relief;°® but, 
where plaintiff is conducting an: honest business, the 
mere fact that in times past he has been guilty of 
misrepresentations or fraud, which have been wholly 
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him of the right to protection against infringement, 


discontinued before suit, is insufficient to deprive 


[§ 100] A. In General**—1. Competition.’ 
erically the term “unfair competition” presupposes 
The doctrine is usually 
invoked when there is an actual market competition 
between the analogous produets of plaintiff and de- 


competition of some kind.® 


ulent misrepresentation where plain- 
tiff did not know of the invalidity. 
Sartor v. Schaden, 101 N.W. 511, 125 
Iowa 696. 


[c] Statement of registry after 
application.—A representation that a 
trade-mark is registered, made after 
application but before actual regis- 
try, has been held not to be fatal to 
relief. Ansehl v. Williams, 267 F. 
EL ar rag v. Richardson, 45 L.T.Rep. 


[d] ‘“Trade-mark.”—The mere use 
of the word ‘trade-mark’ does not 
imply that it is a registered trade- 
mark. Sen Sen Co. v. Britten, [1899] 
1 Ch. 692 [dist Lewis v. Goodbody, 67 
L.T.Rep.N.S. 194]. 


[e] “Registered” instead of 
“copyrighted.”—The erroneous use of 
the word “registered” in connection 
with a trade-mark, instead of the 
word “copyrighted,” has been held 
not fatal where the public could not 
have been deceived. C. F. Simmons 
Medicine Co. v. Mansfield Drug Co., 
23 S.W. 165, 93 Tenn. 84. 


98. Solis Cigar Co. v. Pozo, 26 P. 
556, 16 Colo. 388, 25 Am.S.R. 279; 
Wormser v. Shayne, 111 Ill.App. 556. 


99. Seabury v. Grosvenor, 21 F. 
Cas.No. 12,576, 14 Blatchf. 262, 14 
Off.Gaz. 679, 53 How.Pr. (N.Y.) 192; 
Johnson v. Seabury, 67 A. 36, 71 N.J. 
Eq. 750, 124 Am.S.R. 1007, 12 L.R.A. 
N.S. 1201, 14 Ann.Cas. 840. 


1. Pinaud, Inc. v. Huebschman, 27 
¥F.(2d) 531 [aff 27 F.(2d) 538]; Amer- 
ican Thermos Bottle Co. v. W. T. 
Grant Co., 279 F. 151 [aff 282 F. 426]; 
Baker v. Baker, 115 F. 297, 53 C.C.A. 
157; Symonds v. Jones, 19 A. 820, 82 
Me. 302,17 Am.S.R. 485, 8 L.R.A. 570; 
Johnson v. Seabury, 67 A. 36, 71 N.J. 
Eq. 750, 124 Am.S.R. 1007, 12 L.R.A. 
N.S. 1201, 14 Ann.Cas. 840; C. F. Sim- 
mons Medicine Co. v. Mansfield Drug 
Co., 23 S.W. 165, 93 Tenn. 84 


2. Pinaud, Inc. v. Huebschman, 27. 


F.(2d) 531 [aff 27 F.(2d) 538]; ° Sy- 
monds v. Jones, 19 A. 820, 82 Me. 
302, 17 Am.S.R. 485, 8 L.R.A. 570. 


8. Alaska Packers’ Assoc. v. Alas- 
ka Imp. Co., 60 F. 103. 


4. Diamond Crystal Salt Co. v. 
Worcester Salt Co., 221 F. 66; Gaines 
vy. Turner-Looker Co., 204 F. 553. 


5. Mulhens & Kropff v. Ferd Muel- 
hens, Inc., 38 F.(2d) 287, 296 [rev on 
other grounds 43 F.(2d) 937, motion 
den 48 F.(2d) 206, cert den 51 S.Ct. 


V. UNFAIR COMPETITION 
[By Francis J. Lupus] 


Gen- | fendant;® 


84]. 

“A dismissal without prejudice of 
the present suit would be a useless 
formality, inasmuch as an injunction 
would follow as a matter of course in 
an immediate new suit.” Mulhens & 
Kropff v. Ferd Muelhens, Inc., supra. 


6. Definitions and _ distinctions 
generally see supra §§ 21-30. 


Violation of Federal Trade Com- 
mission Act see infra §§ 290-302. 


7. Territorial extent of trade- 
name see supra § 20; and infra § 123. 


8. Beech-Nut Packing Co. v. P. 
Lorillard Co., 7 F.(2d) 967 [aff 299 
F. 834, cert gr 46 S.Ct. 203, 269 U.S. 
551, 70 L.Ed. 407, and aff 47 S.Ct. 481, 
273 U.S. 629, 71 L.Ed. 810]; Borden 
Ice Cream Co. v. Borden’s Condensed 
Milk Co., 201 F. 510, 121 C.C.A., 200 
(rev 194 F. 554]. 


_ 9. American Products Co. v. Amer- 
ican. Products®: Co:,. 42: “EF. (2d) -°488; 
Finchley, Inc. v. Finchly Co., 40 F. 
(2d) 736; Anheuser-Busch, Inc. v. 
Cohen, 37 F.(2d) 393; Armour & Co. 
v. Master Tire & Rubber Co., 34 F. 
(2d) 201; Ralston Purina Co. v. Sani- 


| wax Paper Co., 26 F.(2d) 941; Vogue 


Co. v. Thompson-Hudson Co., 300 F. 
509 [reh den 12 F.(2d) 991, and cert 
den 47 S.Ct. 98, 273 U.S. 701, 71 L.Ed. 


850]; ~Checker Cab Mfg. Corp. v. 
Sweeney, 197 N.Y.S. 284, 285, .119 
Mise. 780. 


“Tt is true that most of the cases 
dealing with violations of trade- 
marks and injury to good will have 
arisen between direct competitors, 
but that I think is only because the 
immediate competitor is the most 
likely person to commit the offense.” 
Checker Cab Mfg. Corp. v. Sweeney, 
supra. 


10. Ralston Purina Co. v. Saniwax 
Paper Co., 26 F.(2d) 941. 


11. U.S.—Raladam Co. v. Federal 
Trade Commission, 42 F.(2d) 430 [aff 
51 S.Ct. 7687, 288 U.S: 643, (75 Likd: 
1324, motion gr 51 S.Ct. 652, 75 L.Ed. 
1475, and motion den 52 S.Ct. 14]; 
Charles Broadway Rouss, Ine  v. 
Winchester Co., 300 F. 706 [rev 290 
F. 463, and cert den 45 S.Ct. 92, 266 
U.S. 607, 69 L.Ed. 465]; Carroll v. 
Duluth Superior Milling Co., 232 r 
675, 146 C.C.A. 601; Borden Ice Cream 
Co. v. Borden’s Condensed Milk Co., 
201 F.. 510, 121 C.C.A. 200 [rev 194 F. 
554] (where authority of the case 
was made doubtful by Standard Oil 
Co. of N. M. v. Standard Oil Co. of 


*By GILBERT G. FINLEY (§ 100). 


but he is not entitled to an accounting or damages 
for the time during which he himself was offending.” 
It has been held that a correction of the false state- 
ment not made until after the suit is brought will 
not help plaintiff,? but there is other authority hold- 
ing that, inasmuch as the suit would be dismissed 
without prejudice to the filing of a new bill,* re- 
lief might be granted in the present action.® 


and so it has been natural enough to 
speak of it as the doctrine of unfair competition ;?° 
and it has been held, that there must be actual 
competition before there can be any unfair competi- 
tion,‘ and that there cannot be competition unless 


Calif., 56 F.(2d) 973, 977, where it 
was said that “the Borden case is 
out of harmony with the modern law 
of unfair competition’). See also 
Chapin-Sacks Mfg. Co. v. Hendler 
Creamery Co., 231 F. 550 [mod 
on other grounds 254 By. Sb ba5 
166. .©:C.A. 111 (holding defend- 
ant, an ice cream manufacturer, 
chargeable with unfair competition 
by imitating the brand, color of tubs 
and wagons, and style of signs of 
complainant in places where the par- 
ties came into active competition, but 
not in places where they were not 
in active competition); Key West Ci- 
gar Manufacturers’ Assoc. v. Rosen- 
bloom, 171 F. 296 (holding that, al- 
though its individual members can, 
an association of cigar manufactur- 
ers not in business as an association 
is not in any competition with de- 
fendant and cannot sue to restrain al- 
leged unfair competition by a false 
use of “Key West” in connection with 
cigars). 

Ill.—Hughes v. West Pub. Co., 225 
Tll.App. 58. 


Iowa.—Sartor v. Schaden, 
W. 511, 125 Iowa 696. 


Mass.—Hub Dress Mfg. Co. v. Rot- 
tenberg, 129 N.E. 442, 237 Mass. 281. 
See also Carney Hospital v. McDon- 
ald, 116 N.E. 414, 227 Mass. 231 (hold- 
ing that ‘‘Carney Hospital” could not 
enjoin a woman running a lodging 
house and nurses’ registry-for nurs- 
es from using for her business the 
name “Carney Graduate Nurses’ 
Club” for advertising purposes, they 
not being in a competitive enterprise 
and it not interfering with the en- 
joyment of any right of the hospital). 


Mich.—Good Housekeeping Shop v. 
Smitter, 236 N.W. 872, 254 Mich. 592. 


Neb.—Regent Shoe Mfg. Co. v. 
Haaker, 106 N.W. 595, 75 Neb. 426, 4 
L.R.A.N.S. 447. 

N.J.—National Grocery Co. v. Na- 
tional Stores Corp., 123 A. 740, 95 N. 
rene 588 [aff 127 A. 925, 97 N.J.Eaq. 
360]. 
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Wash.—Hastern Outfitting Co. v. 
Manheim, 110 P. 23, 59 Wash. 428, 35 
L.R.A.N.S. 251. 


See also Pinet v. Maison Louis 
Pinet, [1898] 1 Ch. 179 (where an in- 
junction restraining defendant from 
using the name of plaintiff was ex- 
pressly limited so as to prevent the 
use of the name only in connection 
with the manufacture or sale of the 
goods plaintiff was manufacturing 


\ 
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there is something to compete with.?? 
the tendency of the courts has been to widen the 
seope of protection in the field of unfair competi- 
They have held that there is no fetish in 
the word “competition,”!* and that the invocation 
of equity rests more vitally on the element of un- 
fairness.t5 Accordingly it is now held that the doc- 
trine of unfair competition is not confined to cases 
of actual market competition between similar prod- 
ucts of the parties,1® but that it extends to all cases 


tion.!3 


and selling). 


“There can be no unfair com- 
petition, unless the plaintiff is in 
fact a rival in the particular terri- 
tory for the trade which defendant 
secures therein.” Charles Broadway 
Rouss, Inc. v. Winchester Co., 300 F. 
706, 722 [rev 290 F. 4638, and_ cert 
ect S.Ct. 92, 266 U.S. 607, 69 L.Ed. 

65]. 

“In order that there may be unfair 
competition. there must be actual 
competition, shown from specific in- 
stances or as a natural tendency of 
defendant’s act.” Good Housekeep- 
ing Shop v. Smitter, 236 N.W. 872, 
873, 254 Mich. 592. 


[a] hus, in a case of unfair com- 
petition and not for infringement of a 
technical trade-mark, an injunction 
was denied where it appeared that 
defendant had never competed in any 
way in the sale of flour bearing the 
trade-mark in question in: the’ terri- 
tory in which plaintiff sold. Carroll 
v. Duluth Superior Milling Co., 232 F. 
675, 146 C.C.A. 601. 


[b] Competition shown.—Where 
defendant copied complainant’s cigar 
containers, even though each did 
business in distant cities, and defend- 
ant’s containers did not come into 
competition with those of complain- 
ant, other than containers on which 
complainant pasted a  customer’s 
name, there was in fact a fraudulent 
competition. Ury v. Mazer Cigar 
Mies Co: 2580 B. 551,165 C:CAS 221. 


[c] Statement of rule.—‘‘There 
must be a real, present, or prospec- 
tive competition; that is, an endeavor 
to get the same trade from the same 
people at the same time, and that en- 
deavor must on the defendant’s part 
be unfair.” Beech-Nut Packing Co. 
v. P. Lorillard Co., 7 F.(2d) 967, 970 
[aff 299 F. 834, cert gr 46 S.Ct. 203, 
269 U.S. 551, 70 L.Ed. 407, and aff 
47 §.Ct. 481, 273 U.S. 629, 71 L.Ed. 
810]; National Picture Theatres v. 
Pheer on Film Corporation, 266 F. 


[d] Chemist and physician.—In- 
junction to prevent a chemist from 
Selling a quack medicine, under a 
false and colorable representation 
that it was a medicine of plaintiff, an 
eminent physician, was refused. 
Clark v. Freeman, 11 Beav. 112, 50 
Reprint 759. 


[e] Morning and evening newspa- 
pers.—On the ground that there was 
no competition between morning and 
evening newspapers, and therefore 
no actual injury, the proprietor of a 
paper called the ‘Morning Post” was 
denied an injunction against the title 
“Bivening Post.” Borthwick v. Eve- 
ning Post, 37 Ch.D. 449. 


[f] Machine and handmade pvrod- 
ucts.—Buttons covered by hand cro- 
chet work, and buttons covered by 
machinery with knitting or crochet- 
ing, are of sufficient similarity so 
that firms dealing in each are compet- 
itors.. German-American Button Co. 
vi EHeymsfeld,,Inc.,. 156 N.Y.S. 223, 
170 App.Div. 416. 


TRADE-MARKS, TRADE-NAMES, 


However, 


{g] Wholesale and retail _ busi- 
nesses are not competitive. Regent 
Shoe Mfg. Co. v. Haaker, 106. N.W. 
595, 75 Neb. 426, 4 L.R.A.N.S. 447. 
But see infra note 19 [b]. 


Right of second user to use same 
trade-mark: 


In different territory see supra § 11. 
oes citercut elass of goods see supra 
10. 5 


12. Raladam Co. v. Federal Trade 
Commission, 42 F.(2d) 430 [aff 51 S. 
Ct.. 587, 283 U.S) 6438, 75 T.Wd. 1324; 
motion gr 51 S.Ct. 652, 75 L.Ed. 1475, 
and motion den 52 S.Ct. 14]. 


13. 
Paper Co., 26 F.(2d) 941. 


14. American Products Co wv 
American Products Co., 42 .(2d) 
488; Finchley, Ine. v. Finchly Co., 
40 F.(2d) 736; Anheuser-Busch, Ine. 
v. Cohen, 37 F.(2d) 393; Armour & 
Co. v. Master Tire & Rubber Co., 34 
F.(2d) 201; Ralston Purina Co. v. 
Saniwax Paper Co., 26 F.(2d) 941; 
Vogue Co. v. Thompson-Hudson Co., 
300 F. 509 [reh den 12 F.(2d) 991, and 
cert den 47 S.Ct... 98, 273 U.S. 701, 71 
L.Ed. 850];, Long’s Hat Stores Corp. 
v. Long’s Clothes, 231 N.Y.S. 107, 224 
App.Div. 497. 5 


15. American Products Co. v. 
American Products Co., 42 F.(2d) 
488; Finchley, Ine. v. Finchly Co., 
40 F.(2d) 736; Anheuser-Busch, Inc. 
v. Cohen, 37 F.(2d) 393; Armour & 
Co. v. Master Tire & Rubber Co., 34 
F.(2d) 201; Ralston Purina Co. vy. 
Saniwax Paper Co., 26 F.(2d) 941; 
Vogue Co. v. Thompson-Hudson Co., 
300 F. 509 [reh den 12 F.(2d) 991, 
and cert den 47 S.Ct. 98, 273 U.S. 701, 
71 L.Ed. 850]; Long’s Hat Stores 
Corp. v. Long’s Clothes, 231 N.Y.S. 
107, 224 App.Div. 497. 


[a] Emphasis should be placed 
on the word “unfair” rather than 
“competition.” Beech-Nut Packing 
Co. v. P. Lorillard Co., 7 F.(2d) 967, 
970 [aff 299 F. 834, cert gr 46 S.Ct. 
203, 269_U.S. 551, 70 L.Ed. 407, and 
Ae S.Ct. 481, 273 U.S. 629, 71 L.Ed. 


_ 16. Standard Oil Co. of New Mex- 
ico .v. Standard Oil Co. of California, 
56 F.(2d) 973; American Products 
Co. v. American Products Co., 42 F. 
(2d) 488; Wisconsin HBlectrie Co. v. 
Dumore, 35 F.(2d) 555 [cert gr 50 S. 
Ct. 333, 281 U.S. 710, 74 L.Md. 1132, 
and cert dism 51 S.Ct. 214, 282 U.S. 
813, 75 L.Ed. 728]; Del Monte Special 
Food Co. v. California Packing Cor- 
poration, 34 F.(2d) 774; Armour & 
Co. v. Master Tire & Rubber Co., 34 F. 
(2d) 201; Beech-Nut Packing Co. v. 
Pp.) Lorillard, 'Co., °7 Ki(2d) 967 [ate 
299 EF. 834, cert gr 46 S.Ct. 203, 269 
U.S. 551, 70 L.Ed. 407, and aff 47.S. 
Ct. 481, 273 U.S. 629, 71 L.Ed. 810]; 
John Forsythe Co. v. Forsythe Shoe 
Corp., 254 N.Y.S. 584, 284 App.Div. 
30D. See also Walter v. Ashton, 
[1902] 2 Ch. 282, 290 (where the 
court said: “This not being a case 
as between rival traders, and not be- 
ing a case turning upon contract, it 


Ralston Purina Co. v. Saniwax: 


i. Po om Aer ae D+ 


[§ 100 


in which one party fraudulently seeks to sell his 
goods as those of another;7 that it does not neces- 
sarily involve unfair competition in the sale of goods, 
but the unfair appropriation and use of a competi- 
tor’s mark, with the-intention to profit in the sale 
of goods of a related character.** 2 
gard as to whether there is actual market competi- 
tion between the parties for the same trade, it 1s 
sufficient if the unfair practices of the one will 
injure the other;1® and thus, if one person repre- 


So, without re- 


is not enough to shew a probability 
of deception of the public . or 
to shew that persons may be deceiv- 
ed into thinking that these cycles are 
the manufacture or the property of 
the plaintiff; that alone would, not 
be sufficient. I think you must 
shew some probable risk of injury by 
what has been done’’). 


[a] Reason for rule.—‘If one 
fraudulently sells his goods or his 
services or his securities as those of 
another, injury may result to the lat- 
ter although he is not engaged in the 
manufacture or sale of like goods.” 
Standard Oil Co..of N. M. v. Stand- 
are Oil Co. of Cal., 56 F.(2d) 973, 
978. 


17. Wisconsin Electric Co. v. Du- 
more, 35 F.(2d) 555 [cert gr 50 S.Ct. 
333, 281 U.S. 710, 74 L.Ed. 1132, and 
cert dism 51:S.Ct. 214, 282 U.S. 813, 
75 L.Ed. 728]. 


“If a sufficient relationship or anal- 
ogy exists between the goods to 
which the marks are applied as to 
make it likely that an ordinary buyer 
at retail is likely to assume from the 
marks upon them that they have a 
common source, the defendant is 
guilty of infringement and unfair 
competition. It is confusion of ori- 
gin, not confusion of goods, which 
controls.” Vick Chemical Co. v. Vick 
Medicine Co., 8 F.(2d) 49, 52 [aff 11 
F.(2d) 33]. 

18. Ralston Purina Co. vy. Saniwax 
Paper Co., 26 F.(2d) 941; Aluminum 
Cooking Utensil Co. v. Sargoy Bros. 
& Co., 276 KF. 447; John Forsythe Co. 
v. Forsythe: Shoe Corporation, 254 N. 
Y.S. 584, 234 App.Div. 355; Long’s 
Hat Stores Corporation v. Long’s 
Gu cae 231 N.Y.S. 107, 224 App.Div. 


“Plaintiff . . . is entitled to be 
protected, not only from direct com- 
petition, but from any injury which 
might result to it from the deception 
of the public through the unauthor- 
ized use of its trade name, or a trade 
name which would lead the public to 
believe that it was in some way con- 
nected with plaintiff”’ Long’s Hat 
Stores Corporation v. Long’s Clothes, 
supra, 

[a] Connected business.—A cor- 
poration engaged in the business of 
retreading tires for automobiles, al- 
though not in direct competition with 
a manufacturer of automobiles, is en- 
gaged in ‘a business so connected 
with automobiles that the public, in 
buying the stocks and securities, as 
well as the tires, of the tire company, 
might be misled by the use by the 
tire company of a distinctive word 
of the automobile company’s name, 
so that the automobile company can 
restrain the use of such word, espe- 
cially where it was shown that third 
parties had confused the tire com- 
pany with the automobile company. 
Akron-Overland Tire Co. v. Willys- 
ides Co., 278 EF. 674 [aff 268 FB. 


19. Checker Cab Mfg. Corp. ‘v. 
SA uh 197 N.Y.S. 284, 119 Misc. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sents that his goods are made by another and dam- 
age therefrom to the latter is to be seen, it is suf- 
ficient whether the damage comes from market com- 
petition with some article which the latter is then 
manufacturing or in some other way.?° 
to sales is not the only injury which courts will con- 
sider in determining whether an injunction should 
be granted restraining one from using a name which 
confuses its identity with another,?1 as a person 
is entitled to be free from the possible danger to its 


“If by unfair and fraudulent means 
the plaintiff is injured and the public 
deceived equity will enjoin whether 
the injury comes through competi- 
tion or in some other way.” Beech- 
Nut Packing Co. v. P. Lorillard Co., 7 
F.(2d) 967, 970 [aff 299 F. 834, cert 
gr 46 S.Ct. 203, 269 U.S. 551, 70 ‘L.Ed. 
407, and aff 47 S.Ct. 481, 273 U.S. 629, 
71 L.Ba. 810]. 


[a] Manufacturer.—A manufac- 
turer of taxicabs may have his mar- 
ket injured by the use of other taxi- 
cabs, bearing his trade-marks, for the 
transportation of passengers, al- 
though there was no competition be- 
tween him and the user of the cabs. 
Checker Cab Mfg. Corporation v. 
rane 197 N.Y.S. 284, 119 Misc. 


{b] Wholesaler and retailer.—(1) 
A packer and wholesaler of meats 
under the name “First Prize’ brand 
is entitled to enjoin the use of such 
words to designate the retail meat 
business where such use would tend 
to create the impression among oth- 
er retailers that the wholesaler had 
gone into the retail business and 
would cause them to divert their 
trade from him to other wholesalers. 
Albany Packing Co. v. Crispo, 237 N. 
Y.-S. 614, 227 App-Div. 591 ~[aff 171 
N.E. 803, 253 N.Y. 607]. (2) It does 
not follow that there can be no con- 
fusion or unfair competition in that 
the party charged with unfair com- 
petition sells only to the wholesale 
trade, while the complaining party 
sells to the retail trade, as the goods 
of the former must ultimately reach 
and be sold in the retail trade. Hen- 
ry W. Fishel & Sons v. Distinctive 
Jewelry Co., 188 N.Y.S. 6338, 196 App. 
Diva 779. 


[ce] Household goods.—Where 
plaintiff sold a laundry aid known as 
“Norub” under.a trade-mark consist- 
ing in part of a Shield, association of 
a similar shield with the name of de- 


fendant’s sweeping germicide and 
cleanser, ‘“‘Nodust,’ constituted un- 
fair competition inasmuch as_ the 


products satisfied the same _ trade, 
they both being a line of articles for 
household use, and sufficient possi- 
ble and probable injury to plaintiff 
is shown. Van Zile v. Norub Mfg. 
Co., 228 F. 829. 


20. Finchley, Inc. v. Finchly Co., 
40 F.(2d) 736; Armour & Co. v. Mas- 
ter Tire & Rubber Co., 34 F.(2d) 201; 
Ralston Purina Co. v. Saniwax Paper 
E602, | 26 Hi C20)) 4.9415) Voswe--Co, \v- 
Thompson-Hudson Co., 300 F. 509 
[reh den 12 F.(2d) 991, and cert den 
APES Otte 980273 0U.s.--(0l, (1. Tend: 
850]; Long’s Hat Stores Corp: Vv: 
Long’s Clothes, 231 N.Y.S. 107, 224 
App. ‘Div. 497. 


21. American Radio Stores v. 
American Radio & Television Stores 
Corporation, (Del.Ch.) 150 A. 180. 


22. American Radio Stores v. 
American Radio & Television Stores 
Corporation, supra. 


23. U.S.—Elgin Nat. Watch Co. v. 
Illinois Watch Case Co., 21 S.Ct. 270, 
179 U.S. 665, 45 L.Ed. 365; Singer 


AND UNFAIR 


74, 56 C.C.A. 480; Draper v. 


Damage In General. 


perpetration of 


Mész) Coin: Sune: Mis. Cot, 16SiCt. 
1002, 163 U.S. 169, 41 L.Ed. 118; Mc- 
Lean v. Fleming, 96 U.S. 245, 24 L.Ed. 
828; Delaware, etc., Canal WO. 
Clark, 13 Wall. 311, 20 L.Ed. 581; An- 
drew ‘Jergens Co. Bonded Products 
Corporation, 9 F.2d) 114; Howard 
Dustless Duster Co. v. Carleton, 219 
F. 9138; Samson Cordage Works v. 
Puritan Cordage Mills, 211 F. 603 
[rev 197 F. 205, and aff 194 F.. 573]; 
Lawrence v. P. E. Sharpless Co., 203 
F. 762 [aff 208 F. 886, 126 C.C.A. 46]; 
Bates Mfg. Co. v. Bates Numbering 
Mach. Co., 172 F. 892 [mod on other 
grounds 178 F. 681, 102 C.C.A. 181]; 
Worcester Brewing Corp. v. Rueter, 
157 F. 217, 84 C.C.A. 665; American 
Brewing Co. v. Bienville Brewery, 
153 F. 615; Standard Varnish Works 
v. Fisher, 153 F. 928; Enoch Mor- 
gan’s Sons Co. v. Ward, 152 F. 690, 
SIC. CyAs-61'6, 12 L.R.A.N.S Zo Buz- 
by v. Davis, 150 F. 275, 80 ‘C.GA. 163, 
10 Ann.Cas. 68; Germér Stove Co. v. 
Art Stove Co., 150 F. 141, 80 C.C.A. 
9; Bulte v. Igleheart, 137 F. 492, 70 
CICA 163 Ga "& -C;” Merriam Co; v. 
Straus, 136 F. 477; Bickmore Gall 
Cure Co. v. Karns, 134 F. 833, 67 C.C. 
A. 439 [rev 126 F. 573]; Elgin Nat. 
‘Watch Co. v. Loveland, 132 F. 41; G. 
W. Cole Co. v. American Cement, etc., 
©o;, 130 E7035 65 CCA 1055) Bauer 
v. La Societe Anonyme, etc., 120 F. 
Skerrett, 
116 F. 206; Sterling Remedy Co. v. 
Spermine Medical Co., 112 F. 1000, 50 
C.C.A. 657; Searle, etc., Co. v. War- 
ner, 112 F. 674, 50 C.C.A. 321 [aff 24 
S.Ct. 79, 191 U.S. 195, 48 L.Ed. 145]; 
Singer Mfg. Co. v. Hipple, 109 F. 152; 
Shaver v. Heller, etc., Co., 108 F. 821, 
48 C.C.A. 48, 65 L.R.A. 878 [aff 102 
F. 882]; Williams v. Mitchell, 106 F. 
168, 45 C.C.A. 265; Thomas G. Plant 
60. svi. May Co.; 105 BY 375,44 C.C.A. 
534; Hires Co. v. Consumers’ Co., 100 
F. 809, 41 C.C.A. 71; Illinois Watch- 
Case Co. v. Elgin Nat. Watch Co., 94 
EGC", 35 CC. An23t faff- 21 S.€t.7270, 
179 U.S. 665, 45 L.Ed. 365]; Dennison 
Mfg. Co. v. Thomas Mfg. Co., 94 F. 
651; La‘ Republique Francaise v. 
Schultz, 94 F. 500; Centaur Co. v. 
Robinson, 91 F. 889; Anheuser-Busch 
Brewing Assoc. v. Fred Miller Brew- 
ing Co., 87 F. 864; Pillsbury-Wash- 
burn Flour-Mills Co. v. Eagle, 86 F. 
608, 30 C.C.A. 386, 41 L.R.A. 162 [cert 
den 19 S.Ct. 884, 173 U.S. 703, 43 L.Ed. 
1184]; Morgan Envelope Co. v. Wal- 
ton, 82 F. 469; Buck’s Stove, etc., Co. 
v. Kiechle, 76 F. 758; Cleveland Stone 
Co. v. Wallace, 52 F. 431; Lorillard v. 
Wight, 15 F. 383; Coffeen v. Brunton, 
5 F.Cas.No. 2,946, 4 McLean 516; Kin- 
ney v. Basch, 16 Am.L.Reg.N.S. 596. 
But see New York, etc., Cement Co. v. 
Coplay Cement Co., 44 B. DS emt 
R.A. 833 [reh den 45 F. 212] (holding 
that if a person seeks to restrain oth- 
ers from using a particular trade- 
mark, trade-name, or style of goods, 
he must show that he has an exclu- 
sive ownership or property therein 
and that it is insufficient to show that 
he has a mere right, in common with 
others, to use it). 


Cal.—Lutz v. Western Iron & Metal 
Co., 218 P. 962, 190 Cal. 554; -Dodge 
Stationery Co. v. Dodge, 78 P. 879, 


COMPETITION 


340; 


[63 C.J.] 391 


reputation and credit which would result by the 
publie’s confusion of the identity of the persons.?? 


[§ 101] 2. Exclusive Right to Name or Mark—a. 
An exclusive proprietary interest such 
as a trade-mark or copyright, in the terms or sym- 
bols used to palm off the goods of one manufacturer 
or vendor as those of another, is not essential to 
the maintenance of a suit to enjoin or redress the 


the wrong,?? but an interest in 


145 Cal. 380; Schmidt vy. Brieg, 35 P. 
623, 100 Cal. 672, 22 L.R.A. 790. 


Ga.—Saunders System Atlanta Co. 
v. Drive It Yourself Co. of Georgia, 
123 S.E. 132, 158 Ga. 1. 


Ill—De Long Hook & Eye Co. v. 
Hump Hairpin Mfg. Co., 130 N.E. 765, 
297 \Tll. 359 -frev 216 Tll. App. 2301; 
International Committee Y. W. C. 

Vv Chicago Y. W. C. A., 62 N.H. BBL. 
194 Ill. 194, 56 LRA. 888; The Fair 
v. Morales, 82 I1l.App. 499. 


Ind.—Computing Cheese Cutter Co. 
v. Dunn, 88 N.E. 98, 45 Ind.App. 20; 
State v. Hagen, 33 N.E. 223, 6 Ind. 
App. 167. 


Iowa.—Dyment v. Lewis, 123 N.W. 
244, 144 Iowa 509, 26 L.R.A.N.S. Gos 
Dyment v. Lewis, 123 N.W. 244, 144 


Iowa 509, 26 L.R.A.N.S. 73; Sartor 
eee 101 N.W. 511, 125 Iowa 
696. 


Ky.—Avery v. Meikle, 81 Ky. 73, 4 
Ky.L. 759. 


La.—Paducah Distilleries Co. v. 
Soe oa Mfg. Co., 6 La.A. (Orleans) 


Me.—W. R. Lynn Shoe Co. v. Au- 
burn-Lynn Shoe Co., 62 A. 499, 100 Me. 
461, 4 L.R.A.N.S. 960. 


Mass.—American Waltham Watch 
Co. v. U. S. Watch Co., 53 N.E. 141, 
Nea 85, 73 Am.S.R. 263, 43 L.R. 


Minn.—Rickard v. Caton College 
Co., 92 N.W. 958, 88 Minn. 242. 


Mo.—Grocers Journal Co. v. Mid- 
land Pub. Co., 105 S.W. 310, 127 Mo. 
Arn, 356; St. Louis Carbonating, etc., 
Co. v. Eclipse Carbonating Co., 58 Mo. 
App. 411; American Brewing Co. v. 
St. Louis Brewing Co., 47 Mo.App. 
14; Trask Fish Co. v. Wooster, 28 
Mo.App. 408; Conrad v. Joseph Uhrig 
Brewing Co., 8 Mo.App. 277. 


N.J.—Perlberg v. Smith, 62 A. 442, 
70 N.J.Eq. 638; International Silver 
Co. v. William H. Rogers Corp., 60 A. 
187, 67 N.J.Eq. 646, 110 Am.S.R. 506 
[rev 57 A. 725, 66 N.J.Eq. 140]; Van 
Horn y. Coogan, 28 A. 788, 52 N.J.Eq. 
380 [aff 33 A. 50, 52 N.J.Hq. 588]. 


N.Y.—Koehler v. Sanders, 25 N.E. 
235, 122 N.Y. 65, 9 L.R.A. 576; Henry 
W. Fishel & Sons v. Distinctive 
Jewelry Co., 188 N.Y.S. 633, 196 App. 
Div. 779; Bregstone v. Greenberg, 182 
N.Y.S. 340, 192 App.Div. 213; Chap- 
man v. L. HE. Waterman Co., 163 N.Y. 
S. 1059, 176 App.Div. 697 [app dism 
117 N.E. 1064]; Westcott Chuck Co. v. 
Oneida Nat. Chuck Co., 106 N.Y.S. 
1016, 122 App.Div. 260; Pettes v. 
American Watchman’s Clock Co., 85 
N.Y.S. 900, 89 App.Div. 345; Volger 
v. Force, 71 N.Y.S. 209, 63 App.Div. 
122; Reckitt v. Kellogg, 50 N.Y.S: 
888, 28 App.Div. 111; Kinney Tobacco 
Co. v. Maller, 6 N.Y.S. 389, 53 Hun 
Gaines v. Leslie, 54 N.Y.S. 421, 
25 Mise. 20; Johnson v. Hitchcock, 
3 N.Y.S. 680. 


Ohio.—Drake Medicine Co. v. Gless- 
ner, 67 N.E. 722, 68 OhioSt. 3387; 
Cleveland Transfer, etc, Co. v. 
Brailey, 23 OhioCir.Ct.N.S. 486. 
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the good will of the business is sufficient, be- 
cause it is the property in the good will which 
is protected in all cases of unfair competition.** 
It is only necessary to show actual or probable con- 


fusion of goods as a result of 


of particular terms or symbols;?° 
the words or symbols causing this result is imma- 
terial as it is unlawful to produce the result by 
It is not property in the word that 
is protected, but fraud that is prevented.** , A com- 


any means.”° 


Pa.—Lafean v. Weeks, 35 A. 693, 
Pan 412,634 > Li RAG L725. Eloyt “v. 
Hoyt; 2) Pa:Co. L522: 


- Tex.—aAlff v. Radam, 14 S.W. 164, 
77 Tex. 530, 19 Am.S.R. 792, 9 L.R.A. 
145; Goodman v. Bohls, 22 S.W. 11, 
3 Tex.Civ.App. 183. 


Wash.—Queene Anne Candy Co. v. 
F. W. Woolworth Co., 4 P.(2d) 844. 


HKng.—Lee v. Haley, L.R. 5 Ch. 155; 
Wotherspoon vy. Currie, LR. 5 H.L. 
508; Jay v. Ladler, 40 Ch.D. 649; 
Boulnois v. Peake, 13 Ch.D. 513 note; 
Singer Mfg. Co. v. Wilson, 2 Ch.D. 434 
[rev on other grounds 3 App.Cas. 
Sole CroLt sv. Day, “7 Beay.:°84, 229 
Eng.Ch. 84, 49 Reprint 994; Gout v. 
Aleplogly, 6 Beav. 69 note, 49 Reprint 
750; Perry v. Truefitt, 6 Beav. 66, 49 
Reprint 749; Farina v. Silverlock, 6 
DeG.M.&G. 214, 55 HEng.Ch. 214, 43 
Reprint 1214; McAndrew v. Bassett, 
10 Jur.N.S. 492 [aff 4 DeG.J.&S. 380, 
69 Eng.Ch. 298, 46 Reprint 965]; 
Knott v. Morgan, 2 Keen 213, 15 Eng. 
Ch. 213, 48 Reprint 610; Cash v. Cash, 
84 L.T.Rep.N.S. 349. 


Ont.—“My Valet” Ltd. v. Winters, 
29 Ont.L. 1, 4 Ont.W.N. 1316 [aff 27 
Ont.L. 286). 


Que.—Pabst Brewing Co. v. Ekers, 
20 Que.Super. 20; Vive Camera Co. v. 
Hogg, 18 Que.Super. 1. 


[a] Aside from the law of trade- 
marks, courts will protect trade- 
names or reputations on the broad 
ground of enforcing justice, and pro- 
tecting one ik the fruits of his toil. 
Sartor v. Schaden, 101 N.W. 511, 125 
Iowa 696. 


[b] Judicial summary of rule.— 
(1) It is true that a man cannot ap- 
propriate a geographical name, but 
neither can he a color, or any part 
of the English language, or even a 
proper name to the exclusion of oth- 
ers whose names are like his, Yet a 
color in connection with a sufficiently 
complex combination of other things 
may be recognized as saying so cir- 
cumstantially that the defendant’s 
goods are the plaintiff’s as to pass 
the injunction line. New England 
Awl, ete., Co. v. Marlborough Awl, 
ete., Co., 46 N.E. 386, 168 Mass. 154, 
56060 AIM. owk. ola. 1 C2)e. SO, | al= 
though the plaintiff has no. copyright 
on the dictionary or any part of it, 
he can exclude a defendant from a 
part of the free field of the English 
language, even from the mere use of 
generic words unqualified and unex- 
plained, when they would mislead the 
plaintiff's customers to another shop. 
Reddaway v. Banham, [1896] A.C. 199. 
(3) So the name of a person may be- 
come so associated with his goods 
that one of the same name coming 
‘Into the business later will not be 
allowed to use even his own name 
without distinguishing his wares. 
Reddaway v. Banham, supra; Brins- 
mead v. Brinsmead, 13 T.L.R. 3. (4) 
And so, we doubt not, may a geo- 
graphical name acquire a similar as- 
Sociation with a similar effect. 
Montgomery v. Thompson, [1891] A. 


TRADE-MARKS, TRADE 


‘\ ‘ 


defendant’s use 
the nature of 


marks.?° 


Cc. 217. (5) Whatever might have 
been the doubts some years ago, we 
think that now it is pretty well. set- 
tled that the plaintiff merely on the 
strength of having been first in the 
field may put later comers to the 
trouble of taking such reasonable pre- 
cautions as are commercially prac- 
ticable to prevent their lawful names 
and advertisements from deceitfully 
diverting the plaintiff's custom. 
American Waltham Watch Co. v. U.S. 
Watch Co., 53 N.E. 141, 173 Mass. 85, 
87, 78 Am.S.R. 268, 43 L.R.A. 826. 


24. See cases supra note 23. 
25. See infra § 104. 


26. U.S.—Elgin Nat. Watch Co. v. 
Illinois Watch Case Co., 21 S.Ct. 270, 
179 U.S. 665, 45 L.Ed. 365; Bates Mfg. 
Co. v. Bates Numbering Mach. Co., 
172 F. 892 [aff 178 F. 681, 102 C.C.A. 
181]; American Tobacco Co. v. 
-Polacsek, 170 F. 117; Shaver v. Hel- 
ler, etc., Co., 108 F. 821, 48 C.C.A. 48, 
65 L.R.A. 878; La Republique Fran- 
caise v. Saratoga Vichy Spring Co., 
99 F. 733 [rev on other grounds 107 F. 
459, 46 C.C.A. 418, 65 L.R.A. 830 (aff 
24 S.Ct: 145,191 U.S. 427, 48. L.Ed. 
247)]; La Republique Francaise v. 
Schultz, 94 F. 500; Anheuser-Busch 
Brewing Assoc. v. Fred Miller Brew- 
ing Co., 87 F. 864. 


Cal.—Weinstock, Lubin & Co. v. 
Marks, 42 P. 142, 109 Cal. 529, 50 Am. 
S.R. 57, 30 L.R.A. 182. 


Ill—De Long Hook & Hye Co. v. 
Hump Hairpin Mfg. Co., 130 N.EB. 765, 
297 Ill. 359 [rev 216 Ill.App. 230]. 


Mo.—St. Louis Carbonating, etce., 
Co. v. Eclipse Carbonating Co., 58 Mo. 
App. 411. 


Tex.—Goodman vy. 
LD, 3) Tex.Civ;App., 183 


Eng.—Reddaway Vv. 
PLS896] A.C.-199. 


“Equity does not concern itself as 
to what the means, how, or with what 
intent they are used, if the result is 
fraud, and, if the public are induced 
thereby to purchase the goods of one 
under the belief that they are those 
of another, such means will be en- 
joined.” Bates Mfg. Co. vy. Bates 
Numbering Mach. Co., 172 F. 892, 895 
fant. 178: B.681, 1025 CCAS 181]. 


27. Dodge Stationery Co. Vv. 
Dodge, 78 P. 879, 145 Cal. 380; Inter- 
national Committee Y. W. C. A. v. 
Chicago Y. W. C. A., 62 N.E. 551, 194 
Ill. 194, 56 L.R.A. 888; Thornton v. 
Crowley, 47 N.Y.Super. 527 [aff 89 
N.Y. 644]. 


[a] “Ownership of the means by 
which a fraud is to be committed is 
not essential to entitle one to enjoin 
its perpetration; it is sufficient if the 
complainant be entitled to the cus- 
tom and the good will of a business 
likely to be injured by the palming off 
of another’s goods as his.” Johnson 
v. Seabury, 61 A. 5, 69 N.J.Eq. 696, 
703 [cit Shaver v. Heller, ete., Co., 
tee 821, 48 C.C.A. 48, 65 L.R.A. 


Bohls, 22 S.W. 


Banham, 


-NAMES, 


ee eae. 


[§ 101 


petitor may not use a name, whether fictitious or 
real, a description, whether true or not, which is 
intended or caleulated to represent to the world 
that his business is that of another, and by such 
fraudulent misstatements deprive the latter of busi- 
ness which would otherwise come to him.?® 
will be afforded regardless of whether or not the 
deceptive words or marks are valid technical trade- 
The cases are very numerous where re- 
lief has been afforded upon the ground of unfair 


Relief 


[bo] Essence of unfair competition 
has been held to be fraud. De Long 
Hook & Eye Co. v. Hump Hairpin 
Mfg. Co.,, 130 N.E. 765, 297 Ill. 359 
[rev 216 Ill.App. 230]. 


Basis for protection of technical 
trade-marks see supra § 5 


28. American Tobacco Co. _ Vv. 
Polacsek, 170 F. 117; Parsons Trad- 
ing Co. v. Hoffman, 177 N.Y.S. 713, 
107 Misc. 536; Mitchell v. Henry, 
15 Ch.D. 181; Levy v. Walker, 10 Ch. 
D. 436. 


[a] Although defendant may have 
some title to use of name or mark, 
he will not be justified in adopting 
it, if the probable effect of his so 
doing is to lead the public to suppose 
that in purchasing his goods they are 
purchasing those of plaintiff. Seixo 
v. Provezende, L.R. 1 Ch. 192. 


29. U.S.—Elgin Nat. Watch Co. v. 
Illinois Watch Case Co., 21 S.Ct. 270, 
179 U.S. 665, 45 L.Ed. 365; Goodyear’s 
India Rubber Glove Mfg. Co. v. Good- 
year Rubber Co., 9 S.Ct. 166, 128 U.S. 
598, 32 L.Ed. 535; McLean v. Flem- 
ing, 96 U.S. 245, 24 L.Ed. 828; Detroit 
Showcase Co. v. Kawneer Mfg. Co., 
250 EF. 234, 162 C.C.A. 370 [mod .240 
F.. 737]; Lowe Bros. Co. v. Toledo 
Varnish Co., 168 F. 627, 94 C.C.A. 83; 
Wolf v. Hamilton-Brown Shoe Co., 
165 F. 413, 91 C.C.A. 363 [cert den 29 
S.Ct. 696, 214 U.S. 514, 53 L.Ed. 1063]; 
Rushmore v. Saxon, 158 F. 499 [aff 
170 F. 1021, 95 C.C.A. 671]; Worces- 
ter Brewing Corp. v. Rueter, 157 F. 
217, 84 C.C.A. 665; R. J. Reynolds 
Tobacco Co. v. Allen Bros. Tobacco 
Co., 151 F. 819; Buzby v. Davis, 150 
F. 275,.80 C.C.A. 163, 10 Ann.Cas. 68; 
Siegert v. Gandolfi, 149 F. 100, 79 C.c. 
A. 142 [certiorari den 27 S.Ct. 790, 205 
U.S. 542, 51 L.Ed. 922, and rev 139 F. 
917]; Scriven v. North, 134 F. 366, 67 
C:C.A. 348 [mod 124 F. 894]; G. W. 
Cole Co. v. American Cement, ete., 
Co., 130 F. 703, 65 C.C.A. 105; “Globe- 
Wernicke Co. v. Brown, 121 F. 90, 57 
C.C.A. 344; Draper vy. Skerrett, 116 F. 
206; Searle, etc., Co. v. Warner, 112 
F. 674, 50 C.C.A. 321 [aff 24 S.Ct. 79, 
191° U.S. 195, 48 DLWd. 145]; Van 
Hoboken v. Mohns, 112 F. 528; Shaver 
Ve Efeller, etc, (Co. 10S he Soi aa 
C.C.A. 48, 65 L.R.AS°878 [aff 102-5. 
882]; Williams v. Mitchell, 106 F. 
168, 45 C.C.A. 265; Oxford University 
v. Wilmore-Andrews Pub. Co., 101 F. 
443; Thomas G. Plant Co. v. May Co., 
100 F. 72; La Republique Francaise 
v. Saratoga Vichy Spring Co., 99 F. 
733 [rev on other grounds 107 F. 459, 
46 C.C.A. 418, 65 L.R.A. 830 (aff 24 
S.Ct. 145, 191 U.S, 427, 48 L.Ed. 247)]; 
Block v. Standard Distilling, etc., Co., 
95 F. 978; California Fig-Syrup Co. 
v. Worden, 95 F. 132 [aff 102 F. 334, 
42 C.C.A. 388, rev 23 S.Ct. 1617 187 
U.S. 516, 47 L.Ed. 282]; Illinois 
Watch-Case Co. v. Elgin Nat. Watch 
Co., 94 F. 667, 85 C.C.A. 287 [aff 21S. 
Ct. 270, 179 U.S. 665, 45 L.Ed. 365]; 
Dennison Mfg. Co. vy. Thomas Mfg. 
Co., 94 F. 651; La Republique Fran- 
caise v. Schultz, 94 F. 500; Centaur 
Co. v. Neathery, 91 F. 891, 34 C.C.A. 
118; Anheuser-Busch Brewing As- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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marks.?° 


[§ 102] b. Doctrine of Secondary Meaning. 
Words or names which have a primary meaning 


moe cies er 


competition against a deceptive use of generic or 
descriptive names and marks, personal, geographical, 
corporate, and other names, none of which are ca- 
pable of exclusive appropriation as technical trade- 


AND UNFAIR COMPETITION 


of their own, such as words descriptive of the goods, 


soc. v. Fred Miller Brewing Co., 87 
F, 864; Pillsbury-Washburn Flour- 
Mills Co. v. Eagle, 86 F. 608, 30 C.C.A. 
386, 41 L.R.A. 162 [certiorari den 19 
S.Ct. 884, 173 U.S. 703, 43 L.Ed. 1184]; 
Vitascope Co. v. U. S. Phonograph 
Co., 83 F. 30; Morgan Envelope Co. 
v. Walton, 82 F. 469; Garrett v. Gar- 
rett, 78 EF. 472; 24 C.C.A. 173; Buck’s 
Stove, ete., Co. v. Kiechle, 76 F. 758; 
Goldstein v. Whelan, 62 F. 124; 
Cleveland Stone Co. v. Wallace, 52 F. 
a ape v. Basch, 16 Am.L.Reg. 


Cal.—Banzhaf v. Chase, 88 P. 704, 
150 Cal. 180; Hainque v. Cyclops Iron 
Works; (68s. 10194, 136 Calo. 3bh: 
Schmidt v. Brieg, 35 P. 628, 100 Cal. 
672, 22 L.R.A. 790; Pierce v. Guit- 
tard, 8 P. 645, 68 Cal. 68, 58 Am.R. 1. 


Ill—Mount Hope Cemetery Ass’n 
v. New Mount Hope Cemetery Ass’n, 
92 N.H. 912, 246 Ill. 416; People v. 
Rose, 76 N.E. 42, 219 Ill. 46; Hopkins 
Amusement Co. v. Frohman, 67 N.E. 


391, 202 Ill. 541; Frazer v. Frazer 
Lubricator Co., 13 N.E. 639, 121 M11. 
el. ve, AMS Re ois: The Mair Soe 


Morales, 82 Ill.App. 499. 


Ind.—Smail v. Sanders, 20 N.E. 296, 
118 Ind. 105; State v. Hagen, 33 N.E. 
223, 6 Ind.App. 167. 


Towa.—Lennox Furnace Co. v. Wrot 
Iron Heater Co., 160 N.W. 356, 181 
Iowa 1331 [reh den 165 N.W. 395, 181 
Iowa 1331]; Motor Accessories Mfg. 
Co. v. Marshalltown Motor Material 
Mig. Co., 149 N.W. 184, 167 Iowa 202; 
Dyment v. Lewis, 123 N.W. 244, 144 
Iowa 509, 26 L.R.A.N.S. 73; Sartor 
v. Schaden, 101 N.W. 511, 125 Iowa 
696. 


Ky.—Rains v. White, 52 S.W. 970, 
107 Ky. 114, 21 Ky.L. 742. 


Me.—W. R. Lynn Shoe Co. v. Au- 
burn-Lynn Shoe Co., 62 A. 499, 100 
Me. 461, 4 L.R.A.N.S. 960. 


Mass.—New England Awl, etc., Co. 
v. Marlborough Awl, etc., Co., 46 N.E. 
386, 168 Mass. 154, 60 Am.S.R. 377. 


Minn.—Rickard v. Caton College 
Co., 92 N.W. 958, 88 Minn. 242. 


Mo.—Grocers Journal Co. y. Mid- 
land Pub. Co., 105 S.W. 310, 127 Mo. 
App. 356; Conrad v. Joseph Uhrig 
Brewing Co., 8 Mo.App. 277. 


N.J.—Johnson vy. Seabury, 61 A. 5, 
69 N.J.Eq. 696. 


N.Y.—Volger v. Force, 71 N.Y.S. 
209, 63 App.Div. 122; Reckitt v. Kel- 
logge, 50 N.Y.S. 888, 28 App.Div. 111, 
Fetridge v. Merchant, 4 Abb.Pr. 156. 


Ohio.—Drake Medicine Co. v. Gless- | 


ner, 67 N.E. 722, 68 OhioSt. 337. 


Pa.—American Clay Mfg. Co. v. 
American Clay Mfg. Co., 47 A. 936, 
198 Pa. 189; Lafean v. Weeks, 35 A. 
693, 177 Pa. 412, 34 L.R.A. 172; Shepp 
v. Jones, 3 Pa.Dist. 539. 


Tex.—Goodman v. Bohls, 22 S.W. 
11, 3 Tex.Civ.App. 183 
——Pacific Coast Condensed 
ule Co. v. Frye & Co., 147 P. 865, 85 
Wash. 133. 
Wis.—Oppermann v. Waterman, 69 
N.W. 569, 94 Wis. 5383. 


Eng.—Reddaway v. Banham, [1896] 
A.C. 199; Wotherspoon y. Currie, L.R. 
5. H.L. 508; Reddaway v. Bentham 
Hemp-Spinning Co., [1892] 2 Q.B. 
639; Powell v. Birmingham Vinegar 
Brewery Co., [1896] 2 Ch. 54 [aff 
[1897] > AC. . 710]; Ainsworth  v. 
Walmsley, L.R. 1 Eq. 518; Woollam v. 
Ratcliff, 1 Hem.&M. 259, 71 Reprint 
113; Knott v. Morgan, 2 Keen 213, 15 
BEng.Ch. 213, 48 Reprint 610; Cash v. 
Cash, 84 L.T.Rep.N.S. 349. 


Ont.—Gramm Motor Truck v. Fisher 
Motor Co., 30 Ont.L. 1, 5 Ont.W.N. 
449; Gillett v. Lumsden, 4 Ont.L. 300, 
1 Ont.W.R. 488. 


Que.—Pabst Brewing Co. v. Ekers, 
20 Que.Super. 20 [rev on _ other 
grounds 21 Que.Super. 545]; Vive 
Camera Co. v. Hogg, 18 Que.Super. 1; 
Singer Mfg. Co. v. Charlebois, 16 Que. 
Super. 167. 


30. See infra §§ 115-136. 


31. U.S.—Richmond Remedies Co. 
v. Dr. Miles Medical Co., 16 F.(2d) 
598, 602; Barton v. Rex-Oil Co., 2 
F.(2d) 402, 40 A.L.R. 424 [rev 288 F. 
878]; Charles Broadway Rouss, Inc., 
v. Winchester Co., 300 F. 706 [rev 290 
F. 463, and cert den 45 S.Ct. 92, 266 
U.S. 607, 69 L.Ed. 465]; Rubber & 
Celluloid Harness Trimming Co. v. 
F. yw Devoe & C. T. Reynolds Co., 233 
F. 150. 


Ga.—Saunders System Atlanta Co. 
v. Drive It Yourself Co., 123 S.E. 132, 
135, 158 Ga. 4. 


Iowa.—Iowa Auto Market v. Auto 
Market & Exchange, 197 N.W. 321, 
197 Iowa 420. 


Mo.—Furniture Hospital v. Dorf- 
man, 166 S.W. 861, 179 Mo.App. 302. 


N.Y.—Henry W. Fishel & Sons v. 


Distinctive Jewelry Co., 188 N.Y.S. 
633, 196 App.Div. 779; Buffalo Yel- 
low Cab Co. v. Baureis, 230 N.Y.S. 


343, 132 Misc. 654. 


Ohio.—Big Store Co. v. Levine, 22 
OhioN.P.N.S. 469. 


Tex.—Dixiepig Corporation v. Pig 
Stand Co., (Civ.App.) 31 S.W.(2d) 325 
{cert den 51 S.Ct. 364, 283 U.S. 831, 
75 L.Ed. 1443]; Aultz v. Zucht, (Civ. 
App.) 209 S.W. 475. | 


[a] Length of use not necessarily 
controlling.—The test of secondary 
meaning of a word used as a trade- 
mark is whether it has become broad- 
ly known to the public as describing 
a product of certain origin, and the 
time of its use, while ordinarily a fac- 
tor, is not necessarily controlling in 
such determination. Barton v. Rex- 
Oil Co., 2 F.(2d) 402, 40 A.L.R. 424 
[rev 288 F. 878]. 


[b] Conducting business for brief 
time.—(1) The conduct of business 
in a particular locality for a brief 
period of time has been held not suf- 
ficient to show that a descriptive 
phrase or word had acquired a sec~ 
ondary meaning (Drive It Yourself 
Co. v. North, 130 A. 57, 148 Md. 609, 
43 A.L.R. 206), (2) and to give to the 
person using it the exclusive right 
to its use in that locality (Drive It 
Yourself Co. v. North, supra), (3) nor 
is the fact that plaintiff's business is 
valuable and is identified by the de- 
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or the place where they are made, or the name of 
the maker, and which are not capable of exclusive 
appropriation as a trade-mark, may nevertheless by 
long use in connection with the goods or business of 
a particular trader come to be understood by the 
public as designating the goods or business of that 
particular trader.*1 


Such words have both a pri- 


scriptive name (Drive It Yourself Co. 
v. North, supra). 


[c] Name must signify single 
source.—To entitle plaintiff to relief 
against unfair competition, it is not 
necessary that the public should have 
known him to be the maker of the 
product sold under the trade-name, 
and it is sufficient if the article was 
known to come from a single source, 
but the name must have signified a 
single source. Coty; .Ine., .:v." ie 
Blume Import Co., 292 F. 264 [aff 293 
F. 344]. : 


[d] Name denoting article and 
origin.—(1) If the name under which 
plaintiff sold a drug invented by it 
has come to describe both the drug 
and its origin from a single source, 
some protection to plaintiff is justi- 
fied, even though the identity of the 
source was not known to the public, 
the law of ‘‘secondary meaning” being 
built upon such presupposition (Bay- 
er Co. v. United Drug Co., 272 F. 
505), (2) although if buyers of the 
drug understand by the name only 
the kind of goods sold, plaintiff is not 
entitled to prevent the use of the 
name by others whatever efforts it 
may have made to get buyers to un- 
derstand the name as referring to the 
source of origin (Bayer Co. v. United 
Drug Co., supra); (3) and the fact 
that the drug was patented until 1917 
is material, but not controlling, in de- 
termining whether to buyers the 
name means the kind of goods or the 
source of origin (Bayer Co. v. United 
Drug Co., supra). (4) Where the 
drug was sold by chemists under a 
trade-name with nothing to indicate 
that it was manufactured by plaintiff, 
the fact that the same drug was on 
the market under another name did 
not entitle plaintiff to relief on the 
theory that the trade-name referred 
only to the drug manufactured by it, 
where there was no evidence that 
buyers knew the different names re- 
ferred to the same drug (Bayer Co. 
v. United Drug Co., supra); (5) al- 
though where plaintiff had sold its 
drug to manufacturing chemists who 
sold it in tablet form under plaintiff’s 
trade-name “Aspirin” followed by the 
chemist’s initials, etc., so that such 
markings had come to mean to the 
trade tablets made from plaintiff’s 
powder, defendant will be enjoined 
from using the trade-name followed 
by its initials in sales to the trade 
(Bayer Co. v. United Drug Co., supra); 
(6) and where plaintiff always assert- 
ed in its advertisements, etec., that the 
trade-name ‘“‘Aspirin”’ meant its own 
manufacture, defendant was not en- 
titled to sell such drug to manufac- 
turing chemists, physicians, and re- 
tail druggists under such trade-name 


(Bayer Co. v. United Drug Co., 
supra). y 
[e] Mere priority in the use of 


trade-names or marks will not sup- 
port an injunction, where the name or 
mark has not become identified with 
plaintiff’s goods or business. Stevens 
Linen Works v. Don, 127 F. 950, 62 C. 
C.A. 582 [aff 121 F. 171]; Giragosian 
v. Chutjian, 80 N.E. 647, 194 Mass. 
504, 120 Am.S.R. 570. 


[f] “Any prior use, to be of value, 
must be such as to denote the origin 
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mary and secondary meaning.®? 


of the product as to which it is 
claimed to be a trade-mark.” John- 
son v. Seabury, 61 A. 5, 69 N.J.Eq. 
696, 701. 


32. Furniture Hospital v. Dorf- 
man, 166 S.W. 861, 179 Mo.App. 302; 
Buffalo Yellow Cab Co. v. Baureis, 
230 N.Y.S. 348, 182 Misc. 654. 


33. Standard Paint Co. v. Rub- 
beroid Roofing Co., 224 F. 695, 140 
C.C.A. 285; Furniture Hospital v. 
Dorfman, 166 S.W. 861, 179 Mo.App. 
3025 iButtalo. Yellow = 'Cabe (Co. Sv. 
Baureis, 230 N.Y.S. 343, 132 Misc. 654; 
Selig Polyscope Co. v. Unicorn Film 
Service Corp., 163 N.Y.S. 62; Big 
Store Co. v. Levine, 22 OhioN.P.N.S. 
469. 


34. Bayer Co. v. United Drug Co., 
272 F. 505; Saunders System Atlanta 
Co. v. Drive It Yourself Co. of Geor- 
gia, 123 S.H. 132, 158 Ga. 1; Furniture 
Hospital v. Eorfman, 166 S.W. 861, 179 
Mo.App. 302; Buffalo Yellow Cab Co. 
v. Baureis, 230 N.Y.S. 343, 132 Misc. 
654. 


[a] Judicial statements of doc- 
trine of secondary meaning.—(1) 
“Words or symbols naturally descrip- 
tive of the product, while not adapted 
for exclusive use as a trade-mark, 
may yet acquire, by long and general 
usage in connection with the prepara- 
tion and by association with the name 
of the manufacturer, a secondary 
meaning or signification, such as will 
express or betoken the goods of that 
manufacturer only, and in this sense 
he will be entitled to protection from 
an unfair use of the designation or 
trade-name by others that may result 
in his injury and in fraud of the pub- 
lic.’ Standard Varnish Works v. 
Hisheryel5so He 928) 930% (2) “the 
name of a person, or words forming 
part of the common stock of lan- 
guage, may become so far associated 
with the goods of a particular maker 
that it is capable of proof that the 
use of them by themselves without 
explanation or qualification by an- 
other manufacturer would deceive a 
purchaser into the belief that he was 
getting the goods of A. when he was 
really getting the goods of B. Ina 
ease of this description the mere 
proof by the plaintiff that the defend- 
ant was using a name, word or device 
which he had adopted to distinguish 
his goods would not entitle him to 
any relief. He could only obtain it 
by proving further that the defend- 
ant was using it under such circum- 
stances or in such manner as to put 
off his goods as the goods of the 
plaintiff. If he could succeed in prov- 
ing this, I think he would, on well- 
established principles, be entitled to 
an injunction. This, I think, is a 
very accurate expression of the law 
as it is laid down in the most recent 
and the most authoritative decisions 
in this country.’ International Sil- 
ver Co. \v. Wm. H. Rogers Corp., 57 
AS LOS O6N. J. EQ. 1195) 125,127 rev 
on other grounds 60 A. 187, 67 N.J. 
Eq. 646, 110 Am.S.R. 506, and quot 
Reddaway v. Banham, [1896] A.C. 


In their primary 
descriptive sense, they are publici juris, and all the 
world may use them, but they must be used in such 
a way as not to falsely convey the secondary mean- 
ing, for this would constitute unfair competition 
as tending directly to pass off the goods or business 
of one man as and for that of another.*® 
what is known as the doctrine of secondary mean- 
ing** and its perception by the courts was the gen- 
esis of the law of unfair competition as distinguished 


TRADE-MARKS, TRADE-NAMES, 


This ‘is 


199]. (8) “In Wotherspoon v. Cur- 
rie, L.R. 5 H.L. 508, Currie was en- 
joined from using the geographical 
name of ‘Glenfield’ in connection with 
the starch manufactured by him in 
that village. It was contended that 
the defendant, in describing it as 
made there, only told the simple 
truth, but the house of lords said 
that the mere fact that he was really 
carrying on his manufacture at Glen- 
field, and that he was, therefore, in a 
misleading sense, stating what was 
so, did not relieve him from the 
charge that his proceedings were in- 
tended to produce, and calculated to 
produce in the mind of purchasers, 
the belief that his article was the 
article of the plaintiff. The fallacy, 
as was said in a subsequent case, lay 
in overlooking the fact that.a word 
may acquire in a trade a secondary 
significance, differing from its pri- 
mary one, and that if it is used to 
persons in the trade who will under- 
stand it and be known as intended to 
understand it in its secondary sense, 
it will be none the less a falsehood 
that in its primary sense it may be 
true.” International Silver Co. v. 
Wm. H. Rogers Corp., supra. (4) 
While the common use of a word or 
phrase may not be exclusively appro- 
priated as a trade-mark, there may 
be a secondary meaning or construc- 
tion, which, although it, too, may not 
be registered or selected as a trade- 
mark, may be appropriated by the 
person who has developed it, and the 
use of which will be _ protected 
against unfair competition. Sartor v. 
Schaden, 101 N.W. 511, 125 Iowa 696. 


35. Saunders System Atlanta Co. 
v. Drive It Yourself Co. of Georgia, 
123 S.H. 132, 158 Ga. 1; Furniture 
Hospital v. Dorfman, 166 S.W. 861, 
179 Mo.App. 302; Westminister Laun- 
dry Co. v. Hesse Envelope Co., 156 S. 
W. 767, 768, 174 Mo.App. 238; Buf- 
falo Yellow Cab Co. v. Baureis, 230 
N.Y.S. 348, 132 Misc. 654. 


36. U.S.—Hudson Motor Car Co. v. 
Hudson Tire Co., 21 F.(2d) 453; Bay- 
er ‘Co. v. United Drug Co., 272 F. 505; 
Seeger Refrigerator Co. v. White 
Enamel Refrigerator Co., 178 F. 567; 
Seeger Refrigerator Co. v. Parks, 178 
F. 283; Bates Mfg. Co. v. Bates Num- 
bering Mach. Co., 172 F. 892 [mod on 
other grounds 178 F. 681, 102 C.C.A. 
181]; Rushmore v. Saxon, 170 FE. 
1021, 95 C.C.A. 671 [aff 158 F. 499]; 
Lowe Bros. Co. v. Toledo Varnish Co., 
168 EF. 627, 94 C.C.A. 83; American 
Wine Co. v. Kohlman, 158 F. 830; 
Capewell Horse Nail Co. v. Putnam 
Nail Co., 140 F. 670; G. & C. Merri- 
am Co. v. Straus, 1386 F. 477; Elgin 
Nat. Watch Co. v. Loveland, 132 F. 
41; Draper v. Skerrett, 116 F. 206; 
Dieneey v. Siegel-Cooper Co., 106 F. 


Cal.—Modesto Creamery v. Stanis- 
ie Creamery Co., 142 P. 845, 168 Cal. 


Iowa.—Dyment v. Lewis, 123 N.W. 
244, 144 Iowa 509, 26 L.R.A.N.S. 73. 


Mass.—Giragosian v. Chutjian, 80 


from technical trade-marks.*5 
cases where the word, name, or other mark or de- 
vice is primarily publici juris the right to relief 
depends upon the proof. { 
the name or word has been so exclusively identified 
with his goods or business as to have acquired a 
secondary meaning, so as to indicate his goods or 
business and his alone, he is entitled to relief against 
another’s deceptive use of such terms, but if he fails 
in such proof, he is not entitled to relief.*® 


a 


[§ 102 


In all this class of 


If plaintiff proves that 


There 


N.E. 647, 194 Mass. 504, 120 Am.S.R. 
570; Viano v. Baccigalupo, 67 N.E. 
641, 183 Mass. 160. 


Mo.—Furniture Hospital v. Dorf- 
man, 166 S.W. 861, 179 Mo.App. 302; 
Westminister Laundry Co. v. Hesse 
Envelope Co., 156 S.W. 767, 174 Mo. 
App. 238; A. J. Reach Co. v. Simmons 
Hardware Co., 135 S.W. 5038, 155 Mo. 
App. 412. 


Neb.—Chadron Opera House Co. v. 
Loomer, 99 N.W. 649, 71 Neb. 785. 


N.J.—Mississippi Wire Glass Co. v. 
Continuous Glass Press Co., 81 A. 374, 
79 N.J.Eq. 277; International Silver 
Co. v. Wm. H. Rogers Corp., 66 N.J. 
Eq. 119, 127, 57 A. 1037 [rev on other 
grounds 60 A. 187, 67 N.J.Eq. 646, 110 
Am.S.R. 506]. 


N.Y.—Buffalo Yellow Cab Co. v. 
Baureis, 230 N.Y.S. 3438, 1382 Misc. 
654; Fred Butterfield & Co. v. Abra- 
ham & Straus, 208 N.Y.S. 740, 212 
App.Div. 384 [aff 150 N.E. 555, 241 
N.Y. 560]. 


Tex.—Dixiepig Corporation v. Pig 
Stand Co., (Civ.App.) 31 S.W.(2d) 
325 [cert .den 51 S.Ct. 364, 283 U.S. 
831, 75 L.Ed. 1443]. 


Eng.—Parsons v. Gillespie, [1898] 
A.C. 239; Reddaway v. Banham, 
[1896] A.C. 199 [dist Cellular Cloth- 
ing Co. v. Maxton, [1899] A.C. 326]; 
Montgomery v. Thompson, [1891] A. 
C. 217; Singer Mfg. Co. v. Loog, 8 
App.Cas. 15; Wotherspoon vy. Currie, 
L.R. 5 H.L. 568 [rev 18 Wkly.Rep. 
942]; Schove v. Schmincke, 33 Ch.D. 
546; Kelly. v. Byles, 18 Ch.D. 682; 
Radde v. Norman, L.R. 14 Eq. 348; 
Valentine Meat Juice Co. v. Valentine 


Extract Co., 83 L.T.Rep.N.S. 259; 
Symington v. Footman, 56 L.T.Rep. 
a 696; Fels v. Hedley, 20 T.L.R. 


noise 8 Wedgwood, 12 Can.Exch. 


41 
Alta.—Grand Trunk R. Co wv. 
James, 10 Alta.L. 109 [quot Cye]. 
B.C.—Russia Cement Co. v. Le 
Page Glue, ete., Co., 14 B.C. 317. 
Ont.—Rubberset Co. v. Boeckh 
Bros. Co., Ltd., 46 Ont.L. 11; Domin- 


ion Flour Mills Co. v. Morris, 25 Ont. 
L. 561, 21 Ont.W.R. 540, 3 Ont.W.N. 
729; Provident Chemical Works v. 
Canada Chemical Mfg. Co., 2 Ont.L. 
182; Wilson v. Lyman, 25 Ont.App. 
303; Robinson v. Bogle, 18 Ont. 387; 
D’Nelly v. Union Cone Co., 17 Ont. 
W.N. 66. 


{a] Limited to particular locality. 
—(1) A secondary meaning may be 
acquired which is limited to a partic- 
ular locality, and in such cases it will 
be protected in that locality (Sartor 
v. Schaden, 101 N.W. 511, 125 Iowa 
696; Cohen v. Nagle, 76 N.E. 276, 190 
Mass. 4, 2 L.R.A.N.S. 964; Regis v. 
Jaynes, 70 N.H. 480, 185 Mass. 458), 
(2) and it is immaterial that defend- 
ant’s preparation is more. widely 
known and popular than plaintiff’s as 
this bears merely on the extent of 
relief (Regis v. Jaynes, supra). (3) 
The right of a defendant to use cer- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 102-103] 


is an exclusive right to the secondary meaning of 
a name, which has been deemed a property right,°7 
although this exclusive right is strictly limited to the 
secondary meaning of the word.?§ 
may not be absolutely prevented, but only the mis- 
leading manner of using it will be enjoined, leaving 
defendant at liberty to use it in all honest ways 
Practically the whole law of un- 
fair competition is an application of these prin- 
Unfair competition by means of generic, 
descriptive, personal, and geographical names are 


not deceptive.®® 
ciples.*° 


common instances.4? . 


[§ 103] c. Permissible Use of Secondary Meaning 
The generic name of an article is publici 


Names. 


tain words in his trade cannot be 
measured by the extent to which he 
employed it, nor can it be destroyed 
by the greater amount of complain- 
ant’s sales, nor by the asserted su- 
periority of complainant’s product. 
Kahn v. Gaines, 161 F. 495, 88 C.C.A. 
437 Leert den 29 S.Ct. 682, 212 U.S. 
572, 53 L.Ed. 656, and 36 S.Ct. 552, 
241 U.S. 668, 60 L.Ed. 1229]. 


{b] Limited to particular trade.— 
When a name denotes a special arti- 
cle to persons in a particular trade, 
but is used vaguely by persons not 
in the trade, it is not a misdescription 
to sell by that name, to persons not 
in their trade, articles popularly in- 
cluded under the name, but not 
strictly within the meaning of the 
word as used in the trade. Lee v. 
Haley; L.R. 5 Ch. 155. 


[c] Prior use by third persons 
does not necessarily prevent a word 
from acquiring a Secondary meaning 
which will support an injunction. 
Cohen v. Nagle, 76 N.E. 276, 190 Mass. 
4, 2 L.R.A.N.S. 964. 


{d] Name of different obsolete ar- 
ticle—A name may acquire a _ sec- 
ondary meaning and be protected, al- 
though it had previously been used 
in connection with a different article 
which, however, has become obsolete 
and unknown in the market. In such 
a case the name cannot be revived 
and applied to a new article in com- 
petition with the one indicated by 
the secondary meaning of the name. 
Blackwell v. Dibrell, 3 F.Cas.No. 1,- 
475, 3 Hughes 151, 14 Off.Gaz. 633; 
Keasbey v. Brooklyn Chemical 
Works, 37 N.E. 476, 142 N.Y. 467, 40 
Am.S.R. 623. 


[e] Abandoned trade-mark cannot 
be revived by the original user or his 
successors, after it has been appro- 
priated by others, and acquired a dif- 
ferent commercial meaning as indi- 
eating the latter’s goods. Blackwell 
v. Dibrell, 3 F.Cas.No. 1,475, 
Hughes 151, 14 Off.Gaz. 633. 


{[f] Knowledge of personal iden- 
tity of maker of a product is not es- 
sential to the right to exclusive use 
of a descriptive word which had ac- 
quired a secondary meaning as des- 
ignatétng that product. Saalfield Pub. 
Co. v. G. & C. Merriam Co., 238 F. 1, 
151 C.C.A. 77 [cert Gen 37 S.Ct. 478, 
243 U.S. 651, 61 L.Ed. 947]. 


[g] Name of product not associ- 
ated with plaintiff.—The continued 
use of a name, first used on an arti- 
cle made by complainant, but after- 
ward on the product of others has 
been held not to constitute unfair 
competition, where the fact that the 
first product was that of complain- 
ant was not disclosed to the public. 
Sears, Roebuck & Co. y. Elliott Var- 
nish Co., 232 F. 588, 146 C.C.A. 546 
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AND UNFAIR 


Use by others 


COMPETITION 
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juris, and all may use it as the name of that article,*? 
although if it has acquired a secondary meaning, 
the subsequent trader may be required to accom- 
pany his use of the name with sufficient affirmative 
precautions to prevent deception of purchasers.** 
With this single exception, the rule is that a subse- 
quent trader may not use even common terms or 
symbols, his own name, or a geographical or descrip- 
tive word, in such a manner as to cause his goods 
to be known in the market by the same name as 
that by which a prior trader’s similar goods are 


already known and called for by the purchasing pub- 


Merge 


[rev 221 F. 797, and cert den 37 S. 
Ct. 19, 242 U.S. 635, 61 L.Ed. 539]. 


Loss or termination of trade-mark 
right by reason of generic meaning 
acquired through use see infra § 229. 


37. Chapin-Sacks Mfg. Co. v. 
Hendler Creamery Co., 254 F. 553, 
166 C.ClALS ILL Pmod 231) WY 755045 
Wotherspoon y. Currie, L.R. 5 H.L. 
508; McAndrew v. Bassett, 4 DeG.J. 
&S. 380, 69 Eng.Ch. 293, 46 Reprint 
965; Gillett v. Lumsden, 4 Ont.L. 300, 
1 Ont.W.R. 488. But see Boulnois 
v. Peake, 13 Ch.D. 513 note (holding 
that the principle was not that plain- 
tiff had any property in the particu- 
lar title, but that he had a right to 
prevent others from personating his 
business). 


_[a] Even where there is no tech- 
nical trade-mark, a dealer may ac- 
quire property rights in words not 
the subject of a trade-mark, which 
the courts will protect upon proof of 
unfair competition. Chapin-Sacks 
Mfg. Co. v. Hendler Creamery Co., 
20406H. bbe,” 166 CCA. 111“ fmod-230 
F. 550]. 


Technical trade-marks as property 
see supra §§ 3, 9. 


38. Furniture Hospital v. Dorf- 
man, 166 S.W. 861, 179 Mo.App. 302; 
Buffalo Yellow Cab Co. v. Baureis, 
230 N.Y.S. 348, 132 Misc. 654. 


39. See infra §§ 265-270. 


40. Buffalo Yellow Cab Co. v. 
Baureis, 230 N.Y.S. 3438, 132 Misc. 654. 


41. See infra §§ 115-136. 

42. See supra § 66 et seq. 

43. See infra § 107. 

‘44. See cases infra note 45. 

45. U.S. — Herring-Hall-Marvin 
Safe Co. v. Hall’s Safe Co., 28 S.Ct. 


350, 208 U.S. 554, 52 L.Ed. 616; Mc- 
Lean v. Fleming, 96 U.S. 245, 24 L.Ed. 
828; Anheuser-Busch, Ine. v. Cohen, 
37 F.(2d) 393; Standard Oil Co. v. 
Michie, 34 F.(2d) 802; Western Oil 
Refining Co. v. Jones, 27 F.(2d) 205; 
American Safety Razor Corporation 
v. International Safety Razor Corpo- 
ration, 26 F.(2d) 108 [rev on other 
grounds 34 F.(2d) 445]; Queen Mfg. 
Co. v. Isaac Ginsberg & Bros., 25 F. 
(2d) 284; Trappey v. McIlhenny Co., 
281 F. 23 [cert den 43 S.Ct. 94, 260 
U.S. 733, 67 L.Ed. 487]; Hudson Tire 
Co. v. Hudson Tire & Rubber Corpo- 
ration, 276 F. 59; O. & W. Thum Co., 
v. Dickinson, 245 F. 609, 158 C.C.A. 
87 [cert den 38 S.Ct. 334, 246 U.S. 
664, 62 L.Ed. 928]; O. & W. Thum Co. 
v. A. K. Ackerman Co., 245 F. 609, 158 
C.C.A. 37 [cert den 38 S.Ct. 334, 246 
U.S. 664, 62 L.Hd. 928]; Keystone Oil 
& Mfg. Co. v. Buzby, 219 F. 473, 135 
C.c.A. 185 [rev 206 F. 136, and cert 
den 35 S.Ct. 417, 288 U.S. 617, 59 L. 


The trade-name for the goods of a particular 
trader may not be used by another as the trade- 
name for his similar rival goods.*® 


The subsequent 


Ed. 1491]; Dixie Cotton Felt Mat- 
tress Co. v. Stearns & Foster Co., 185 
F. 431, 107 C.C.A. 501; Keystone Type 
Foundry v. Portland Pub. Co., 180 F. 
301 [aff 186 F. 690, 108 C.C.A. 508]; 
Bates Numbering Mach. Co. v. Bates 
Miter Co. Ais LE. 681, “102063 A etsL 
[mod on other grounds 172 F. 892]; 
Rushmore y. Saxon, 158 F. 499 [mod 
on other grounds 170 F. 1021, 95 C.C. 
A. 671]; George Frost Co. v. Estes, 
156 F. 677; Selchow v. Chaffee, etc., 
Mfg. Co., 132 F. 996; Van Houten v. 
Hooton Cocoa, etc., Co., 130 F. 600; 
Baker v. Slack, 130 F. 514, 65 C.C.A. 
138; Heublein v. Adams, 125 F. 782; 
Royal Baking Powder Co. v. Royal, 
122 -E. 337, 58 .C.C.A. 499; = Bissell 
Chilled Plow Works v. T. M. Bissell 
Plow’ Co., 121 F...357; Lever - Bros, 
Boston Works v. Smith, 112 F. 998; 
International Silver Co. v. Simeon L. 
& George H. Rogers, 110 F. 955; Sha- 
ver v. Heller, etc., Co., 108 F. 821, 48 
C.C.A. 48, 65 L.R.A. 878;\ Hansen v. 
Siegel-Cooper Co., 106 F. 691; Stuart 
v. F. G. Stewart Co., 91 F. 243, 33 C. 
C.A. 480 [rev 85 F. 778]; Baker v. 
Baker, 87 F. 209; Johnson v. Bauer, 
SZ B.  662,)2'7 C.C_A. 93 74elrevenuouae 
954]; Morgan Envelope Co. v. Wal- 
ton, 82 F. 469; Baker v. Sanders, 80 
F. 889, 26 C.C.A. 220; Clark Thread 
Co. v. Armitage, 74 F. 936, 21 C.C.A. 
178 [aff 67 F. 896]; Meyer v. Dr. B. 
L. Bull Vegetable Medicine Co., 58 F. 
884, 7 C.C.A. 558; Hutchinson v. Cov- 
ert, 51 F. 832; Hutchinson v. Blum- 
Der ee oy F. 829; Carroll v. Ertheiler, 
F. 688. 


Conn.—Hygeia Distilled Water Co. 
v. Hygeia Ice Co., 45 A. 957, 72 Conn. 
646, 49 L.R.A. 147. 


Mass.—Cohen v. Nagle, 76 N.E. 276, 
190 Mass. 4, 2 L.R.A.N.S. 964; Russia 
Cement Co. v. Le Page, 17 N.E. 304, 
147 Mass. 206, 9 Am.S.R. 685. 


Mont.—Esselstyn v. Holmes, 114 P. 
118, 42 Mont. 507. 


Neb.—Consolidated Fuel Co. v. 
Brooks, 136 N.W. 60, 91 Neb. 421. 


N.J.—Johnson v. Seabury, 61 A. 5, 
69 N.J.Eq. 696. 


N.Y.—Chas. S. Higgins Co. v. Hig- 
gins Soap Co., 39 N.E. 490, 144 N.Y. 
462, 48 Am.S.R. 769, 27 L.R.A. 42; 
Albany Packing Co. v. Crispo, 237 N. 
Y.S) 6L4 227 "App. Div.) 591" Patt 171 
N.E. 803, 253 N.Y. 607]. 


Tex.—Western Grocer Co. v. Caf- 
farelli, (Civ.App.) 108 S.W. 413 [rev 
ae facts 127 S.W. 1018, 102 Tex. 


Wash.—Queen Anne Candy Co. v. 
F. W. Woolworth Co., 4 P.(2d) 844. 

Eng.—Montgomery v. Thompson, 
[1891] A.C. 217, 64 L.T.Rep.N.S. 748; 
Johnston v. Orr Ewing, 7 App.Cas. 
219; Singer Mach. Manufacturers v. 
Wilson, 3 App.Cas. 376; Seixo v. 
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trader, however, may use such terms descriptively, 
to tell the truth about his goods, describing them, 
stating where and by whom they were manufac- 
tured, and other like matters, because such terms 
are publici juris in their primary sense, and cannot 
be exclusively appropriated by any one.*® 
as a name or title is not a permissible use, because, 
by reason of the acquired secondary meaning, such 
a use carries with it a false representation that the 
goods of that name are those of the prior trader,*? 


and is necessarily deceptive.*® 


[§ 104] 8. Actual or Probable Deception of Cus- 


Provezende, L.R. 1 Ch. 192; Thomp- 
son v. Montgomery, 41 Ch.D. 35; 
Massam v. Thorley’s Cattle Food Co., 
14 Ch.D. 748 [rev 6 Ch.D. 574]; Mack 
v. Petter, L.R. 14 Eq. 431; Shrimp- 
ton v. Laight, 18 Beav. 164, 52 Reprint 
65; Braham v. Bustard, 1 Hem.&M. 
447, 71 Reprint 195; Ingram v. Stiff, 
5 Jur.N.S. 947; Schweitzer v. Atkins, 
37 L.J.Ch. 847; Boord v. Huddart, 89 
L.T.Rep.N.S. 718; Valentine Meat 
Juice Co. y. Valentine Extract Co., 83 
L.T.Rep.N.S. 259; Apollinaris Co. v. 
Norrish, 33 L.T.Rep.N.S. 242. 


Can.—Barsalou v. Darling, 9 Can.S. 
Coq: 


Ont.—Gillett v. Lumsden, 4 Ont.L. 
300, 1 Ont.W.R. 488; Carey v. Goss, 
11 Ont. 619. 


“The well-known short name by 
which the public styles the article of 
the complainant is ‘Baker’s Choco- 
late, and thus the public regards 
what is presented under that name 
as the complainant’s article, and as- 
sociates the name with a particular 
factory of long existence and perma- 
nence: The defendant has a right 
to manufacture chocolate, and to ac- 
quire his own reputation under his 
own name, but not to use the name 
so as to deceive the purchaser. 
When he presents his article as W. 
P. Baker’s Chocolate, he not only im- 
properly works mischief to the pre- 
existing manufacturer, but he wrongs 
the public. So long as the ti- 
tle contains the words which in trade 
and among consumers have come to 
be the every-day designation of com- 
plainant’s goods, the chocolate so la- 
beled will naturally be assumed to be 
complainant’s, unless special care be 
taken to indicate that it is not.” 
Baker v. Baker, 87 F. 209, 210. 


[a] Priority of use.—(1) The 
right to use a particular name as a 
trade-name belongs to the one who is 
first to appropriate it and use it in 
connection with a particular business 
(Queen Anne Candy Co. v. F. W. 
Woolworth Co., (Wash.) 4 P. (2d) 
844), (2) although the fact that a 
person had appropriated and used a 
trade-name in certain states has been 
held not to entitle him to invade oth- 
er states and unfairly compete with 
one using such name (Queen Anne 
Candy Co. v. F. W. Woolworth Co., 
supra). 


[b] Name which is accurate de- 
scription of goods.—A man is not en- 
titled to call his goods by a name 
which is an accurate and true de- 
scription of such goods, when the 
name is one by which the goods of 
another manufacturer have already 
been described and are known to the 
trade, and the effect of his doing so 
will be to mislead purchasers into 
the belief that they are buying the 
goods of that other. American To- 
bacco Co. v. Polacsek, 170 F. 117; 
Reddaway v. Banham, [1896] A.C. 199 
[rev [1895] 1 Q.B. 286]; Levy v. 
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tomers. The law of unfair competition extends only 
to fraudulent practices inducing confusion of goods 
and deception of the public*® and does not apply to 
the adoption of methods by competitors intended to 
popularize their product, where no deception or con- 
fusion of goods results.*° However, in order to make 
out a case of unfair competition, it is not necessary 
to show that any person has been actually deceived 
by defendant’s conduct and led to purchase his goods 
in the belief that they are the goods of plaintiff or 


to deal with defendant thinking he was dealing with 


‘\ 
Walker, 10 Ch.D. 436. . 
{c] Name conferred by public.— 
The name which, by the act of the 
public, has become the designation of 
a trader’s goods, and by which they 
are called for in the market, will be 
protected. Johnson v. Seabury, 61 A. 
5, 69 N.J.Eq. 696; Siegert v. Find- 
later, 7 Ch.D. 801. 


[d] Marks conferring same name. 
—Where goods of a trader have ac- 
quired a specific name from the ap- 
pearance of a trade-mark, no other 
trader will be allowed to use a mark 
which, although different, would 
cause his goods to be known by the 
same name. American Tin Plate Co. 
v. Licking Roller Mill Co., 158 F. 690; 
Johnson v. Bauer, 82 F. 662, 27 C.C.A. 
374; Seixo v. Provezende, L.R. 1 Ch. 
192; Edelsten v. Edelsten, 1 DeG.J.& 
S. 185,°66 Eng.Ch. 142, 46 Reprint 72; 
eee v. Richardson, 45 L.T.Rep.N.S8. 


46. Shaver v. Heller, ete., Co., 108 
F. 821, 48 C.C.A. 48, 65 L.R.A. 878; 
Hansen v. Siegel-Cooper Co., 106 F. 
691; Williams v. Mitchell, 106 F. 168, 
45 C.C.A. 265; Baker v. Baker, 87 F. 
209; Baker v. Sanders, 80 F. 889, 26 
C.C.A. 220; Meyer v. Dr. B. L. Bull 
Vegetable Medicine Co., 58 F. 884, 7 
C.C.A. 558; Jordan Sulphur Springs 
& Mud Bath Sanitarium Co. v. Mud- 
baden Sulphur Springs Co., 160 N.W. 
252, 135 Minn. 123; Montgomery v. 
Thompson, [1891] A.C. 217. 


47. Shaver v. Heller, etc., Co., 108 
F. 821, 48 C.C.A. 48, 65 L.R.A. 878; 
Williams v. Mitchell, 106 F. 168, 171, 
45 C.C.A. 265; Meyer v. Dr. B. L. Bull 
Vegetable Medicine Co., 58 F. 884, 7 
C.C.A. 558; Montgomery v.. Thomp- 
son, [1891] A.C. 217. 


“The defendants may not rightful- 
ly apply that name to their game as 
a designation or name of the game, 
although they have a right, as the 
court below decreed, to use the word 
in descriptive portions of advertise- 
ments so long as they use them in a 


purely and properly descriptive 
sense.” Williams v. Mitchell, supra. 
[a] New name for new business. 


—‘In establishing a new business 
the defendant had no occasion to 
adopt a name which would be likely 
to mislead the public and induce 
them to believe that the business 
which he was establishing was con- 
ducted by the plaintiffs. It was easy 
to choose a satisfactory name unlike 
the plaintiffs’, and to conduct the 
business in such a way as to leave 
the plaintiffs the whole benefit of 
such reputation as they had gained 
in the community.” Samuels _ v. 
Se en 58 N.E. 693, 177 Mass. 226, 


48. U.S.—Jewish Colonization As- 
soc. v. Solomon, 154 F. 157. 


Cal.—Pierce v. Guittard, 8 P. 645, 
68 Cal. 68, 58 Am.R. 1. 


plaintiff ;5 it is sufficient to show that such decep- 


Iowa.—Dyment vy. Lewis, 123 N.W. 
244, 144 Iowa 509, 26 L.R.A.N.S. 73. 


N.Y.—Waterman v. Shipman, 29 N. 
By 1115/1380 INOYe 73 00- 


Wash.—Martell v. St. Francis Ho- 
tel Co., 98 P. 1116, 51 Wash. 375, 16 
Ann.Cas, 593. 


Wis.—Avenarius v. Kornely, 121 N. 
W. 336, 139 Wis. 247. 


49. Sweet Sixteen Shops of De- 
troit v. Goodman, 219 N.W. 599, 243 
Mich. 72. 


50. Sweet Sixteen Shops of De- 
troit v. Goodman, supra. 


51. U.S.—Ralston Purina Co. v. 
Saniwax Paper Co., 26 F.(2d) 941; 
Queen Mfg. Co. v. Isaac Ginsberg & 
Bros., 25 F.(2d) 284; Ralston Purina 
Co. v. Western Grain Co., 23 F.(2d) 
253 Ecert den 48 S.Ct. 529, 277 U.S. 


593, 72 L.Ed. 1004]; Brinkman v. 
Laurette Mfg. Co., 21 F.(2d) 607; 
Charles Broadway Rouss, Ine, v. 


Winchester Co., 300 F. 706 [rev 290 
F. 463, and:cert den 45 S.Ct. 92, 266 
U.S. 607, 69 L.Ed. 465]; Rice & 
Hutchins v. Vera Shoe Co., 290 F. 124; 
Willys-Overland Co. v. Akron-Over- 
land Tire Co., 268 FE. 15) [afé 273 
674]; A. J. Krank Mfg. Co. v. Pabst, 
277 F. 15 [cert den 42 S.Ct. 464, 259 
U.S. 580, 66 L.Ed. 1073]; Miller Rub- 
ber Co. v. Behrend, 242 F. 515, 155 
C.C.A. 291; Walter M. Steppacher & 
Bro. v. Karr, 236 F. 151; Meccano, 
Limited v. Wagner, 234 EF. 912 [re- 
opening authorized 235 F. 890, 149 
C.C.A. 202, and mod on other grounds 
246 EF. 603, 158 C.C.A. 573]; Rubber 
& Celluloid Harness Trimming Co. 
v. F. W. Devoe & C. T. Reynolds Co., 
233 F. 150; Champion Spark Plug Co. 
v. A. R. Mosler & Co., 233 F. 112; 
Aluminum Cooking Utensil Co. v. 
National Aluminum Works, 226 F. 
815; W. EF. & John Barnes Co. vy. 
Vandyck-Churchill Co., 207 F. 855 
[aff 213 F. 637, 130 C.C.A. 301]; Yale 
& Towne Mfg. Co. v. Worcester Mfg. 
Co., 205 F. 952; Notaseme Hosiery 
Co. v. Straus, 201 F. 99; Gorham 
Mfg. Co. v. Weintraub, 196 F. 957; 
American Pin Co. v. Berg Bros., 188 
F. 683; Florence Mfg. Co. v. J. C. 
Dowd & Co., 178 F. 73, 101 C.C.A. 565 
[rev 172 Pact22 7). 


Ala.—Boston Shoe Shop v. Mc- 
Broom Shoe Shop, 72 So. 102, 196 Ala. 
262 [cit Cyc]. 


Cal.—Schwarz v. Schwarz, 269 P. 
755, 93 Cal.App. 252; Sun-Maid Raisin 
Growers of California v. Mosesian, 
258 P. 630, 84 Cal.App. 485. 


Ind.—Deister Concentrator Co. v. 
Deister Mach. Co., 112 N.E. 906, 114 
N.E. 485, 68 Ind.App. 412; Hartzler y. 
Goshen Churn & Ladder Co., 104 N.B, 
34, 37, 55 Ind.App. 455. 


_ Ky.—Mayfield_ Milling Co. v. Cov- 
ington Bros. & Co., 278 S.W. 562, 212 
Ky. 262; Newport Sand Bank Co. vy. 
Monarch Sand Mining Co., 137 S.w. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tion will be the natural and probable result of de- 
But either actual or probable 


fendant’s acts.52 


784, 144 Ky. 7, 84 L.R.A.N.S. 1040. 


Mass.—Forster Mfg. Co. v. Cutter- 
Tower Co., 97 N.E. 749, 211 Mass. 219. 


Mich.—Weisman v. Kuschewski, 
219 N.W. 987, 243 Mich. 223. 


N.J.—Smyth Sales Corporation v. 
Kaveny, 156 A. 322, 109 N.J.Eq. 138; 
Evening Journal Ass’n v. Jersey Pub. 
Co., 124 A. 767, 96 N.J.Eq. 54; Nation- 
al Biscuit Co. v. Pacific Coast Biscuit 
Co., 91 A. 126, 83 N.J.Eq. 369; Rubber 
& Celluloid Harness Trimming Co. v. 
Rubber-Bound Brush Co., 88 A. 210, 
81 N.J.Eq. 419, 519, Ann.Cas.1915B 
365; Hill Bread Co. v. Goodrich Bak- 
ine Co., (Ch.) 89 A. 863. 


N.Y.—Gotham Silk Hosiery Co. v. 
Reingold, 228 N.Y.S. 9, 223 App.Div. 
260; Lucile, Limited, New York & 
Paris, v. Schrier, 181 N.Y.S. 694, 191 
App.Div. 567; Mitchel H. Mark 
Realty Corp. v. Major Amusement 
Co., 168 N.Y.S. 244, 180 App.Div. 549; 
Phenix Cheese Co. v. Kirp, 164 N.Y.S. 
71, 176 App.Div. 735; German-Ameri- 
can Button Co. v. A. Heymsfeld, Inc., 
156. N.Y.S; 223,-170 App.Div. 416; 
Material Men’s Mercantile Ass’n v. 
New York Material Men’s Mercantile 
Ass’n, 155 N.Y.S. 706, 169 App.Div. 
843 [aff 121 N.E. 878, 224 N.Y. 670]; 
American Chain Co. v. Carr Chain 
Works, 252 N.Y.S. 860, 141 Misc. 303; 
Foster Bros. Mfg. Co. v. Ideal Bed- 
ding Co. of Rochester, 244 N.Y.S. 657, 
138 Misc. 34; Art Metal Works v. 
Cunningham Products Corporation, 
242 N.Y.S. 294, 137 Misc. 429; Buf- 
falo Yellow Cab Co. v. Baureis, 230 
N.Y.S. 348, 132 Mise. 654; Buick Mo- 
tor Co. v. Buick Used Car Exchange, 
229 N.Y.S. 219, 182 Misc. 158; 
Tool Co. v. Buchalter Tool Co., 211 N. 
SAS) DAT MLO UMIse? Wb25) SL. Taylor 
Co. v. Nast, 154 N.Y.S. 982. 


Ohio.—Cleveland Opera Co. v. 
Cleveland Civic Opera Ass’n, 154 N.E. 
352, 22 OhioApp. 400. 


Or.—Umpqua Broccoli Exchange v. 
Um-Qua Valley Broccoli Growers, 245 
P. 324, 117 Or. 678; Union Fisher- 
men’s Co-op. Packing Co. v. Point 


’Adams Packing Co., 217 P. 642, 108 


Or. 535; Danton v. Mohler Barber 
School, 170 P. 288, 88 Or. 164; Colum- 
bia Engineering Works v. Mallory, 
147 P. 542, 75 Or. 542. 


Pa.—Schmick v. West Reading 
Broom Works, 79 Pa.Super. 331. 


Tenn.—M. M. Newcomer Co. Vv. 
Newcomer’s New Store, 217 S.W. 822, 
142 Tenn. 108. 


Wash.—Pacific Coast Condensed 
Milk Co. v. Frye & Co., 147 P. 865, 85 
Wash. 133. 


52. U.S.—Amoskeag Mfg. Co. v. 
Trainer, 101 U.S. 51, 68, 25 L.Ed. 993; 
McLean v. Fleming, 96 U.S. 245, 24 
L.Ed. 828; Wisconsin Electric Co. v. 
Dumore, 35 F.(2d) 555 [cert gr 50 S. 
Ct. 333, 281 U.S. 710, 74 L.Ed. 1132, 
and cert dism 51 S.Ct. 214, 282 U.S. 
813, 75 L.Ed. 728]; Queen Mfg. Co. 
vy. Isaac Ginsberg & Bros., 25 F.(2d) 
284: Ralston Purina Co. v. Western 
Grain Co., 23 F.(2d) 253 [cert den 48 


SG 29 Te UL Sak Oder, CAy Ld. 
1004]; Brinkman vy. Laurette Mfg. 
Co., 21 -F.(2d) 607; Turner & Sey- 


mour Mfg. Co. v. A. & J. Mfg. Co., 
20 F.(2d) 298; Charles Broadway 
Rouss, Inc. v. Winchester Co., 300 F. 
706 [rev 290 F. 463, and cert den 45 
S.ct. 92, 266 U.S. 607, 69 L.Ed. 4651]; 
Rice & Hutchins, Ine., v. Vera Shoe 
Co., Inc., 290 F. 124; Walter M. Step- 
pacher & Bro. v. Karr, 236 F. UBL 
‘Aluminum Cooking Utensil Co. v. Na- 
tional Aluminum Works, 226 F. 815; 


Ajax | 


* 
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Yale & Towne Mfg. Co. v. Worcester 
Mfg. Co., 205 F. 952; American Pin 
Co. v. Berg Bros., 188 F. 683; Florence 
Mis. Co. Vv. Dowdy 178 EF. 73,101 Cc: 
A. 565 [rev 171 F. 122]; National 
Water Co. v. O'Connell, 159 F. 1001 
[aff 161 F. 545, 88 C.C.A. 487]; Bick- 
more Gall Cure Co. v. Karns, 134 F. 
833, 67 C.C.A. 439 [rev 126 F. 573]; 
Enterprise Mfg. Co. v. Landers, 131 
BK. 240, 65 C.C.A. 587 [aff 124° F. 923]; 
Gannett v. Ruppert, 127 F. 962, 62 
C.C.A. 594 [rev 119 F. 221]; Allen B. 
Wrisley Co. v. Iowa Soap Co., 122 F. 
796, 59 C.C.A. 54; Bauer v. La Société, 
ete., 120 F. 74, 56 C.C.A. 480; Samuel 
v. Hostetter Co., 118 F. 257, 55 C.C.A. 
111; Van Hoboken vy. Mohns, 112 F. 
528; Kentucky Distilleries, ete., Co. 
v. Wathen, 110 F. 641; Lalance, etce., 
Mfg. Co. v. National Enameling, etc., 
Co., 109 F. 317; Hansen v. Siegel- 
Cooper Co., 106 F. 690; Fuller v. Huff, 
104 F. 141, 48 C.C.A. 453, 51 L.R.A. 
332; Little v. Kellam, 100.F. 358; 
Thomas G. Plant Co. v. May Co., 100 
EF. 72; Collinsplatt v. Finlayson, 88 
EF. 693; Centaur Co. v. Killenberger, 
87 F.°725; N. K. Fairbank Co. v. R. W. 


Bell) Mien Co. 77) HS 869) 123; °C. 6. AL 
554; Cuervo v. Owl Cigar Co., 68 F. 
541; Cuervo v. Landauer, 63 F. 1003; 


Von Mumm vy. Frash, 56 F. 830; Jen- 
nings v. Johnson, 37 F. 364; Celluloid 
Mfg. Co. v. Cellonite Mfg. Co., 32 F. 


94; Royal Baking Powder Co. v. 
Davis, 26 . 293; Southern White 
TCR AC OL SVi OAL, | SO Re elo os 
Humphrey’s Specific Homeopathic 


Medicine Co. v. Wenz, 14 F. 250; Wal- 
ton v. Crowley, 29 F.Cas.No. 17,133, 
38 Blatchf. 440; Rodgers v. Philp, 1 


Off.Gaz. 29. 

Cal.—Schwarz v. Schwarz, 269 P. 
755, 98 Cal.App. 252; Sun-Maid 
Raisin Growers of California  v. 


Mosesian, 258 P. 630, 84 Cal.App. 485; 
Jaynes v. Weickman, 203 P. 828, 55 
Cal.App. 557 [cit Cyc]. 


Conn.—Bradley v. Norton, 33 Conn. 
157, 87 Am.D. 200. 


Ga.—Foster v. Blood Balm Co., 3 
S.E. 284, 77 Ga. 216. 


Ill.—Nestor Johnson Mfg. Co. v. 
Alfred Johnson Skate Co., 144 N.E. 
787, 313 Ill. 106 [rev 229 ILl.App. 
549]; Eckhart v. Consolidated Milling 
Co., 72 Ill.App. 70. 


Ind.—Deister Concentrator Co. v. 
Deister Mach. Co., 112 N.E. 906, 114 
N.E. 485, 63 Ind.App. 412; Hartzler 
v. Goshen Churn & Ladder Co., 104 N. 
E. 34, 55 Ind.App. 455. 


Iowa.—Dyment v. Lewis, 123 N.W. 
244, 144 Iowa 509, 26 L.R.A.N.S. 73; 
Atlas Assur. Co. v. Atlas Ins. Co., 112 
N.W. 232, 114 N.W. 609, 138 Iowa 228, 
128 Am.S.R. 189, 15 L.R.A.N.S. 625; 
Shaver v. Shaver, 6 N.W. 188, 54 Iowa 
208, 37 Am.R. 194. 


Ky.—Mayfield Milling Co. v. Cov- 
ington Bros. & Co., 278 S.W. 562, 212 
Kv. 262; Newport Sand Bank Co. v. 
Monarch Sand Mining Co., 137 S.W. 
784, 144 Ky. 7, 34 L.R.A.N.S. 1040; 
Rains v. White, 52 S.W. 970, 107 Ky. 
114, 21 Ky.L. 742. 


Me.—W. R. Lynn Shoe Co. v. Au- 
burn-Lynn Shoe Co., 62 A. 499, 100 
Me. 461, 4 L.R.A.N.S. 960. 


Mass.—Samuels v. Spitzer, 58 N.E. 
693, 177 Mass. 226. 


Mich.—Weisman v. Kuschewski, 
219 N.W. 937, 243 Mich. 223; Pen- 
berthy Injector Co. v. Lee, 78 N.W. 
1074, 120 Mich. 174. 


Mo.—Liggett, etc., Tobacco Co. v. 
Sam Reid Tobacco Co., 15 S.W. 843, 
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deception and confusion must be shown, for if there 
is no probability of deception, there is no unfair 


104 Mo. 53, 24 Am.S.R. 313; Filley v. 
Fassett, 44 Mo. 168, 100 Am.D. 275; 
Williamson Corset, ete., Co. v. West- 
ern Corset Co., 70 Mo.App. 424; 
Drummond Tobacco Co. vy. Addison 
Tinsley Tobacco Co., 52 Mo.App. 10; 
Sanders v. Jacob, 20 Mo.App. 96. 


Neb.—Regent Shoe Mfg. Co. v. 
Haaker, 106 N.W. 595, 75 Neb. 426, 4 
L.R.A.N.S. 447. 


N.J.—Smyth Sales Corporation vy. 
Kaveny, 156 A. 322, 109 N.J.Eq. 138; 
Evening Journal Ass’n v. Jersey Pub. 
Co., 124 A. 767, 96 N.J.Eq. 54; Stirling 
Silk Mfg. Co. v. Sterling Silk Co., 46 
A. 199, 59 N.J.Eq. 394; Wirtz v. Eagle 
Bottling Co., 24 A. 658, 50 N.J.Eq. 
164; Hill Bread Co. v. Goodrich Bak- 
ing Co., (Ch.) 89 A. 863. 


N.Y.—Vulean v. Myers, 34 N.E. 904, 
139 N.Y. 364; Albany Packing Co. v. 
Crispo, 237 N.Y.S. 614, 227 App.Div. 
591 [aff 171 N.E. 808, 253 N.Y. 6071; 
Gotham Silk Hosiery Co. v. Reingold, 
228 N.Y.S. 9, 223 App.Div. 260; Ger- 
man-American Button Co. v. A. 
Heymsfeld, Inc., 156 N.Y.S. 2238, 170 
Apv.Div. 416; Westcott Chuck Co. v. 
Oneida Nat: Chuck Co., 106 N.Y.S. 
1016, 122 App.Div. 260; Dutton v. 
Cupples, 102 N.Y.S. 309, 117 App.Div. 
172; Falk v. American West Indies 
Trading Co., 75 N.Y.S. 964, 71 App. 
Div. 320 [appeal dism 64 N.E. 1120, 
171 N.Y. 679]; Barrett Chemical Co. 
v. Stern, 67 N.Y.S. 595, 56 App.Div. 
143, 9 N.Y.Ann.Cas. 27; McLoughlin 
v. Singer, 53 N.Y.S. 342, 33 App.Div. 
185; Commercial Advertiser Assoc. v. 
Haynes, 49 N.Y.S. 938, 26 App.Div. 
279; Tuerk Hydraulic Power Co. v. 
Tuerk, 36 N.Y.S. 384, 92 Hun 65; Vuwl- 
can v. Myers, 11 N.Y.S. 663, 58 Hun 
161; Potter v. McPherson, 21 Hun 
559; Tallcot v. Moore, 6 Hun 106; 
Brooklyn White Lead Co. v. Masury, 
25 Barb. 416; Thornton v. Crowley, 
47 N.Y.Super. 527 [aff 89 N.Y. 644]; 
Amoskeag Mfg. Co. v. Spear, 4 N.Y. 
Super. 599, 7 N.Y.Leg.Obs. 301; Fos- 
ter Bros. Mfg. Co. v. Ideal Bedding 
Co. of Rochester, 244 N.Y.S. 657, 138 
Mise. 34; Art Metal Works v. Cun- 
ningham Products Corporation, 242 N. 
Y.S. 294, 137 Misc. 429; Ajax Tool 
Co. v. Buchalter Tool Co., 211 N.Y.S. 
241, 125 Mise. 752; Bush Terminal 
Co. v. Bush Terminal Trucking Co., 
206 N.Y.S. 2, 123 Mise. 448; Bolen, 
etc.,. Mfg. Co. v. Jonasch, 60 N.Y.S. 
555, 29 Misc. 99; Roy Watch-Case Co. 
v. Camm-Roy Watch-Case Co., 58 N. 
Y.S. 979, 28 Mise. 45; Cohn v. Reyn- 
olds, 57 N.Y.S. 469, 26 Mise. 473. [aff 
58 .N.Y.S.. 1138, 40 App.Div. 619]; 
Godillot v. Hazard, 49 How.Pr. 5 [aff 
44 N.Y.Super. 427 (aff 81 N.Y. 263) ]. 


Ohio.—Cleveland Opera Co. v. 
Cleveland Civic Opera Ass’n, 154 N.E. 
352, 22 OhioApp. 400. 


Or.—Umpqua Broccoli Exchange v. 
Um-Qua Valley Broccoli Growers, 245 
P. 324, 117 Or. 678; Union Fisher- 
men’s Co-op. Packing Co. v. Point 
Adams Packing Co., 217 P. 642, 108 
Or. 535 [quot Cyc]; Danton v. Mohler 
Barber School, 170 P. 288, 88 Or. 164; 
Columbia Engineering Works v. Mal- 
lory, 147 P. 542, 75 Or. 542 [quot Cyc]. 


Pa.—Shaw v. Pilling, 34 A. 446, 175 
Pa. 78; Schmick v. West Reading 
Broom Works, 79 Pa.Super. 331; 
Hires v. Hires, 6 Pa.Dist. 285; Shepp 
VMAsones,+ ds: Pa: Dist. 639%. -Coltonwiv: 
Thomas, 2 Brewst. 308, 7 Phila. 257; 
Clark, etc., Co. v. Scott, 4 Lack.Leg. 


N. 159; Dreydoppel v. Young, 14 
Phila. 226; Day v. Walls, 12 Phila. 
274, 


Philippine.—Alhambra Cigar, ete., 
Mfg. Co. vy. Mojica, 27 Philippine 266. 
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competition.>? Mere possibility of 


R.I.—Armington v. Palmer, 42 A. 
308, 21 R.I. 109, 79 Am.S.R. 786, 43 
L.R.A. 95. 


Tenn.—M. M. Newcomer Co._V. 
Newcomer’s New Store, 217 S.W. 822, 
142 Tenn. 108. 


Wis.—Manitowoc Malting Co. v. 
Milwaukee Malting Co., 97 N.W. 389, 


119 Wis. 543; Tomah Bank v. War- 
ren, 68 N.W. 549, 94 Wis. 151; List- 
man Mill Co. v. William Listman 


Milling Co., 60 N.W. 261, 88 Wis. 334, 
43 Am.S.R. 907. 


Eng.—Payton v. Snelling, [1901] A. 
C. 308; Johnston v. Orr Ewing, 7 App. 
Cas. 219; Wotherspoon v. Currie, L. 
R. 5 H.L. 508 [rev 23 L.T.Rep.N.S. 
443]; Reddaway v. Bentham Hemp- 
Spinning» /Co.,,. [1892] 72 —@.B.* 639; 
Manchester Brewery Co. v. North 
Cheshire, etc., Brewery Co., [1898] 1 
Ch. 539; Jay v. Ladler, 40 Ch.D. 649; 
Lever v. Goodwin, 36 Ch.D. 1; Hend- 
riks v. Montagu, 17 Ch.D. 638; Cope 
v. Evans, L.R. 18 Eq. 138; Cocks v. 
Chandler, L.R. 11 Eq. 446; Blofeld v. 
Payne, 4 B.&Ad. 410, 24 E.C.L. 183, 
110 Reprint 509; Rodgers v. Nowill, 
5 C.B. 109, 57 E.C.L. 109, 6 Hare 325, 
31 Eng.Ch. 325, 67 Reprint 1191; Bra- 
ham v. Bustard, 1 Hem.&M. 447, 71 
Reprint 195; Welch v. Knott, 4 Kay& 
J. 747, 70 Reprint 310; Walter v. 
Emmott, 54 L.J.Ch. 1059; Accident 
Ins. Co. v. Accident, etc., Ins. Corp., 
54 L.J.Ch. 104; Hookham v. Pottage, 
ci aoe (65> w Patt) LR ach: 


Ont.—Rubberset Co., Ltd. v. Boeckh 
Bros. Co, Ltd, 15 Ont.W.N. 189; 
Whitney v. Hickling, 5 GrantCh. 605. 


[a] “It is the liability to decep- 
tion which the remedy may be in- 
voked to prevent. It is sufficient if 
injury to the plaintiff’s business is 
threatened or imminent to authorize 
the court to intervene to prevent its 
occurrence.” Taendsticksfabriks Ak- 
tiebolaget Vulcan v. Myers, 34 N.E. 
904, 1389 N.Y. 364, 367. 


53. U.S.—Fidelity Bond & Mort- 
gage Co. v. Fidelity Bond & Mortgage 
Co. of Texas, 37 F.(2d) 99 [aff 33 F. 
(2d) 580]; Smokador Mfg. Co. v. Tu- 
bular Products Co., 27 F.(2d) 948 
[mod on other grounds 31 F.(2d) 
255]; Andrew Jergens Co. v. Bonded 
Products Corporation, 13 F.(2d) 417 
[mod on other grounds 21 F.(2d) 
419]; Pulitzer Pub. Co. v. Houston 
Printing Co., 11 F.(2d) 834 [aff 4 F. 
(2d) 924, and cert den 47 S.Ct. 91, 
273 U.S. 694, 71 L.Ed. 844]; Alfocorn 
Milling Co. v. Edgar-Morgan Co., 282 
F. 394 [rev 270 FE. 344, and cert den 
43 S.Ct. 246, 260 U.S. 745, 67 L.Ed. 
493]; Stanley Works v. Twisted Wire 
& Steel Co., 256 F. 98, 167 C.C.A. 340; 
Kellogg Toasted Corn Flake Co. v. 
Quaker Oats Co., 235 F. 657, 149 C.C. 
A. 77; Pennsylvania Rubber Co. v. 
Dreadnaught Tire & Rubber Co., 229 
F. 660, 144 C.C.A. 20 [mod 225 F. 138]; 
Goldsmith Silver Co. v. Savage, 211 F. 
Tpieefare. 229) M1623,0 144 --C.CxAn 338 qi: 
Moore v. Auwell, 178 F. 548, 102 C.C.A. 
53 [aff 172 F. 508]; Newcomer v. 
Scriven Co., 168 F. 621, 94 C.C.A. 77 
[cert den 29 S.Ct. 700, 214 U.S. 518, 53 
L.Ed. 1065]; American Wine Co. v. 
Kohiman, 158 F. 830; American Brew- 
ing Co. v. Bienville Brewery, 153 F. 
615; Germer Stove Co. v. Art Stove 
Co., 150 F. 141, 80 C.C.A. 9; Virginia 
Hot Springs Co. v. Hegeman, 144 F. 
1023, 73 C:C.A. 612° [aff 138° E> 855]; 
Lamont v. Hershey, 140 F. 763; Cape- 
well Horse Nail Co. v. Putnam Nail 
Co., 140 F. 670; Siegert v. Gandolfi, 
139 F. 917 [rev on other grounds 149 
F. 100, 79 C.C.A. 142, cert den 27 S.Ct. 
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deception is not | enough.** In close cases, where the deceptive ten- 


790, 205 U.S. 542, 51 L.Ed. 9221; 
Bulte v. Igleheart, 137 F. 492, 70 C.C. 
A. 76; Rehbein v. Weaver, 133 F. 607; 
G. W. Cole Co. v. American Cement, 
etc., Co., 130 °F. 703, 65. €.C.A. LOD; 
Allen B. Wrisley Co. v. Iowa Soap 
Co., 122 F. 796, 59 C.C.A. 54; Sterling 
Remedy Co. v. Eureka Chemical, etc., 
Con 80 HD 105, 25" C.CrAy 3143 


Cal.—Castle v. Siegfried, 37 P. 210, 
L038) Cal eis: 


Ga.—Foster v. Blood Balm Co., 3 S. 
E. 284, 77 Ga. 216. 


Ill.—Nestor Johnson Mfg. Co. v. 
Alfred Johnson Skate Co., 144° N,E. 
787, 789, 313 Ill. 106; Hazelton Boiler 
Co. v. Hazelton Tripod Boiler Co., 
30 N.E. 339, 142 Ill. 494 [aff 40 ITI. 
App. 430]; Yellow Cab Co. v. Ensler, 
214 Ill.App. 607. 


Iowa.—Sartor v. Schaden, 101 N.W. 
511, 125 Iowa 696. 


Kan.—Kansas Milling Co. v. Kan- 
sas Flour Mills Co., 133 P. 542, 89 
Kan. 855, Ann.Cas.1915A 540. 


Mass.—Wallingford v. Internation- 
al Mfg. Co., 138 N.E. 832, 244 Mass. 
477; Libby, McNeill & Libby v. Libby, 
135 N.E. 120, 241 Mass. 239. 


Mich.—Weisman vy. Kuschewski, 
219 N.W. 937, 243 Mich. 223; Warren 
Bros. Co. v. Barber Asphalt Paving 
Co., -108 N.W. 652, 145 Mich. 79, 12 
L.R.A.N.S. 339. 


N.J.—Smith v. Brand, 58 A. 1029, 
67 N.J.Eq. 529. 


N.Y.—Eastern Const. Co. v. Eastern 
Engineering Corporation, 159 N.E. 
397, 246 N.Y. 459; Buffalo Typewriter 
Exch. v. McGarl, 147 N.E. 546, 240 
N.Y. 113; Hygeia Water Ice Co. v. 
New York Hygeia Ice Co., 35 N.E. 417, 
140 N.Y. 94; Hotel Claridge Co. v. 
George Rector, Inc., 149 N.Y.S. 748, 
164 App.Div. 185; Westcott Chuck 
Co. v. Oneida Nat. Chuck Co., 106 N.Y. 
S. 1016, 122 App.Div. 260; Cooke, ete., 
Co. v. Miller, 65 N.Y.S. 730, 53 App. 
Div. 120, 8 N.Y.Ann.Cas. 58 faff 62 
N.E. 582, 169 N.Y. 475]; T. B. Dunn 
Coy Vv. Drix- Mig: Co.,,. 63) Nayes 2333 
50 App.Div. 75; Commercial Adver- 
tiser Assoc. v. Haynes, 49 N.Y.S. 938, 
26 App.Div. 279; Day v. Webster, 49 
N.Y.S. 314, 23 App.Div. 601; Motor 
Boat Pub. Co. v. Motor Boating Co., 
107 N.Y.S. 468, 57 Mise. 108; U. S. 
Frame, etc., Co. v. Horowitz, 100 N.Y. 
S. 705, 51 Misc. 101 [aff 123 N.Y.S. 
476, 1389 App.Div. 895 (aff 97 N.E. 
1117, 204 N.Y. 630)]. 


Ohio.—M. Werk Co. v. Ryan Soap 
Co., 14 OhioCir.Ct.N.S. 122. 


Or.—Union Fishermen’s Co-op. 
Packing Co. v. Point Adams Packing 


Co., 217 P. 642, 108 Or. 5385 [quot 
Cyc]; Columbia Engineering Works 
v. Mallory, 147 P. 542, 75 Or. 542 
[quot Cyc]. 
Pa.—White v. Trowbridge, 64 A. 
862,216 Pa. 11. 
Philippine-—Alhambra Cigar, etce., 


Mfg. Co. v. Compania ‘General 
Tabacos de Filipinas, 35 Philippine 
62; Alhambra Cigar, ete, Mfg. Co. 
v. Mojica, 27 Philippine 266. 


Tenn.—Fite v. Dorman, 


ve 


Tex.—Dixiepig Corporation v. Pig 
Stand Co., 31 S.W.(2d) 325 [cert den 
eaasic 364, 283 U.S. 831, 75 L.Ed. 


Utah.—Rocky Mountain Bell Tel. 
Co. v. Utah Independent Tel. Co., 88 
P. 26, 31 Utah 877, 8 L.R.A.N.S. 1153. 


de 


57 S.W. 


Wash.—Pacific Coast Condensed 
Milk Co. v. Frye & Co., 147 P. 865, 
85 Wash. 133. 


Wis.—Fish Bros. Wagon Co. v. La 
Belle Wagon Works, 52 N.W. 595, 82 
Wis. 546, 33 Am.S.R. 72, 16 L.R.A. 
453; Gessler v. Grieb, 48 N.W. 1098, 
80 Wis. 21, 27 Am.S.R. 20; Manito- 
woc Malting Co. vy. Milwaukee Malt- 
ing Co., 97 N.W. 389, 419 Wis. 543. 


Eng.—Turton v. Turton, 42 Ch.D. 
128; Reddaway v. Banham, [1896] A. 
C. 199; Civil Service Supply Assoc. 
v. Dean, 138 Ch.D. 512; Woollam v. 
Ratcliff, 1 Hem.&M. 259, 71 Reprint 
113; London, etc., Law Assur. Soc. v. 
London, etc., Joint-Stock L. Ins. Co., 
11 Jur. 938; Lever v. Bedingfield, 80 
L.T.Rep.N.S. 100; Cowen v. Hulton, 
46 L.T.Rep.N.S. 897; Williams v. 
Osborne, 13 L.T.Rep.N.S. 498; Gener- 
al Reversionary Inv. Co. v. General 
Reversionary Co., 1 Meg. 65; Browne 
vy. Freeman, 4 NewRep. 476; Outram 
v. London Evening Newspapers Co., 
27 AD Re, Zo de 


N.S.—Harry Horne Co. v. Schwartz 
& Sons, Ltd., [1929] 2 Dom.L.R. 791. 


Ont.—Rubberset Co. v. Boeckh 
Bros. Co., Ltd., 46 Ont.L. 11; Wode- 
house Invigorator, Ltd. v. Ideal 
Stock, ete., Food Stock, etc., Co., 39 
Ont.L. 302; U. S. Playing Card Co. 
v. Hurst, 39 Ont.L. 249; Gillett v. 
Lumsden, 6 Ont.L. 66 [aff 8 Ont.L. 
168]; Provident Chemical Works v. 
Canada Chemical Mfg. Co., 2 Ont.L. 
182; Rubberset Co., Ltd. v. Boeckh 
Bros. Co., Ltd., 15 Ont.W.N. 189. 


Que.—Pabst Brewing Co. v. Ekers, 
21 Que.Super. 545. 


[a] Court of equity may properly 
enjoin the manufacture or sale of an 
article so marked as to induce pur- 
chasers to buy it as the product of 
another and prior manufacturer. 
Moline Plow Co. v. Omaha Iron Store 
Co.,. 235. F. 519, 149° C:C.Ac 65 Leert 
den 37 S.Ct. 242, 242 U.S. 649, 61 L. 
Ed. 545]. 


[b] Deceptive use must amount to 
fraud on public.—To constitute un- 
fair competition, there must be such 
deceptive use of a name or word as 
amounts to a fraud on the public. 
Keystone Oil & Mfg. Co. v. Buzby, 
219 F. 473, 185 C.C.A. 185 [rev 206 F. 
136, and cert den 35 S.Ct. 417, 238 
U.S. 617, 59 L.Ed. 1491]. 


54 U.S.—Regensburg v. Juan F. 
Portuondo Cigar Mfg. Co., 136 F. 866 
[aff 142 Fy 160 73"CiClA. 898iL 


Conn.—Middletown Trust Co. v. 
Middletown Nat. Bank, 147 A. 22, 110 
Conn Ts: 


Ill.— Nestor Johnson Mfg. Co. v. 
Alfred Johnson Skate Co., 144 N.E. 
787, 313 Ill. 106 [rev 229 Ill.App. 549]. 


Mich.—Weisman v. Kuschewski, 
219 N.W. 937, 248 Mich. 223; Young 
& Chaffee Furniture Co. v. Chaffee 
Bros. Furniture Co., 170 N.W. 48, 
204 Mich. 293. 


Ohio.—M. Werk Co. v. Ryan Soap 
Co., 33 OhioCir.Ct. 629 [aff 106 N.E. 
1070, 88 OhioSt. 539]. 


Or.—Umpqua Broccoli Exchange v. 
Um-Qua_ Valley Broccoli Growers, 
245 P. 324, 117 Or. 678; Union Fish- 
ermen’s Co-op. Packing Co. v. Point 
Adams Packing Co., 217 P. 642, 108 
Or. 535 [quot Cyc]; Columbia Engi- 
neering Works v. Mallory, 147 P. 542, 
75 Or. 542 [quot Cyc]. 


Pa.—Brown v. Seidel, 25 A. 1064, 
153 Pa. 60; Heinz v. Lutz, 23 A. 314, 
146 Pa. 592. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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dency is not clear, equity will withhold its hand 
until actual deception has resulted.55 
stances of deception, however, afford the strongest 
possible proof of the deceptive tendency of defend- 
ant’s acts, and the presence or absence of such proof 
is often referred to as a reason for granting or with- 
As in the ease of infringement 


holding relief.>¢ 


55. U.S.—American Brewing Co. v. 
Bienville Brewery, 153 F. 615; 
Knickerbocker Chocolate Co. v. Grif- 
fing, 144 F. 316. 


Ill.—Nestor Johnson Mfg. Co. v. 
Alfred Johnson Skate Co., 144 N-E. 


787, 313 Ill. 106 [rev 229 Ill.App. 549]. ° 


Mich.—Weisman v. Kuschewski, 
219 N.W. 937, 243 Mich. 223. 


Or.—Union Fishermen’s Co-op. 
Packing Co. v. Point Adams Packing 
Co., 217 P. 642, 108 Or. 535 [quot 
Cyc]; Columbia Engineering Works 
v. Mallory, 147 P. 542, 75 Or. 542 
{quot Cyc]. 


Ont.—Rubberset Co; Ltd. v. 
see a Bros. Co., Ltd., 15 Ont.W.N. 


56. U.S.—Fulton Co. v. Janesville 
Laboratories, 21 F.(2d) 428; MHole- 
proof Hosiery Co. v. Fitts, 167 F. 378; 
Holeproof Hosiery Co. v. Wallach, 167 
Bolo mod and aff-+72. EF. 859,997 _-C, 
C.A. 263]; Bulte v. Igleheart, 137 F. 
492, 70 C.C.A. 76; Enterprise Mfg. Co. 
v. Woodside, 124 F. 923 [aff 131 F. 
240, 65 C.C.A. 587]; National Biscuit 
COL Wick, 2121. FR. 91007; aBissell 
Chilled Plow Works v. T. M. Bissell 
Plow Co., 121 F. 357; Stevens Linen 
Works v. Don, 121 F. 171 [aff 127 F. 
950, 62 C.C.A. 582]; Kipling v. Put- 
Nam, Loom. vost, 5%7C.ClA. 295, 65. Tu. 
R.A. 873; Postum Cereal Co. v. Amer- 
ican Health Food Co., 119 F. 848, 56 
C.c.A. 360 [aff 109 F. 898]; Gannett 
v. Ruppert, 119 F. 221 [rev on other 
grounds 127 F. 962, 62 C.C.A. 594]; 
Daviess County Distilling Co. v. Mar- 
tinoni, 117 F. 186; Peck v. Peck Bros. 
Co., 113 F. 291, 51 C.C.A. 251, 62 L.R. 
A. 81 [cert den 23 S.Ct. 843, 187 U.S. 
643, 47 L.Ed. 346]; Halstead v. Hous- 
ton, 111 F. 376; Pfeiffer v. Wilde, 107 
F. 456, 46 C.C.A. 415; N. K. Fairbank 
Co. v. Luckel, ete., Soap Co., 102 F. 
327, 42 C.C.A. 376; Continental Ins. 
Co. v. Continental Fire Assoc., 96 F. 
846; Kroppf v. Furst, 94 F. 150; 
Centaur Co. v. Marshall, 92 F. 605; 
Van Camp Packing Co. v. Cruik- 
shanks Bros. Co., 90 F. 814, 33 C.C.A. 
280; Kann v. Diamond Steel Co., 89 
F. 706, 32 C.C.A. 324; Investor Pub. 
Co. v. Dobinson, 82 F. 56; _Putnam 
Nail Co. v. Ausable Horsenail Co., 53 
F. 390; Cleveland Stone Co. v. Wal- 
Jace, 52 F. 431; Jennings v. Johnson, 
37 F. 364; Alleghany Fertilizer Co. v. 
Woodside, 1 F.Cas.No. 206, 1 Hughes 
115. But see P. Lorillard Co. v. Pep- 
er, 86 F. 956, 30 C.C.A. 496 [cert den 
19 S.Ct. 886, 171 U.S. 690, 43 L.Ed. 
1179] (holding that the court must 
use its own judgment as to the sim- 
jlarity of packages and labels, and 
the fact that others may differ from 
it in opinion, or that a few isolated 
purchasers have been misled, does 
not necessarily bind it). 


Mass.—W. B. Mfg. Co. v. Ruben- 
stein, 128 N.E. 21, 236 Mass. 215, 11 A. 
L.R. 1283; Viano v. Baccigalupo, 67 
N.E. 641, 183 Mass. 160. 3 


Mo.—Drummond Tobacco Co. V. 
Addison Tinsley Tobacco Co., 52 Mo. 
App. 10; Sanders v. Jacob, 20 Mo. 
App. 96. 


N.Y.—Hildreth v. McCaul, 74 N.Y. 
S. 1072, 70 App.Div. 162; Commer- 
cial Advertiser Assoc. v. Haynes, 49 
N.Y.S. 938, 26 App.Div. 279; De Long 
vy. De Long Hook, etc., Co., 35 N.Y.S. 


AND UNFAIR 


Actual in- 


509, 89 Hun 399; Babbitt v. Brown, 
23 N.Y.S. 25, 68 Hun 515; Brown v. 
Mercer, 37 N.Y.Super. 265; American 
Novelty, etc., Co. v. Manufacturing 
Electrical Novelty Co., 73 N.Y.S. 755, 
36 Misc. 450. 


ba reset v. Howard, 19 Pa.Co. 


Wis.—Oppermann v. Waterman, 69 
N.W. 569, 94 Wis. 583. 


Eng.—Lee v. Haley, L.R. 5 Ch. 155; 
Borthwick v. Evening Post, 37 Ch.D. 
449; Boulnois v. Peake, 13 Ch.D. 513 
note; Lever yv. Bedingfield, 80 L.T. 
Rep.N.S. 100; Cowen vy. Hulton, 46 
L.T.Rep.N.S. 897; Stevens v. Paine, 
18 L.T.Rep.N.S. 600. But see Civil 
Service Supply Assoc. v. Dean, 13 Ch. 
D. 512 (denying relief on the ground 
that the name was not calculated to 
deceive and does not deceive, and 
that, if a witness was deceived, it 
was his own fault). 


Que.—Pabst Brewing Co. v. Ekers, 
21 Que.Super. 545. 


[a] “If one case of actual decep- 
tion is proved, there is no more to be 
said on either side. The case is at 
an end. Argument really only takes 
place where there is no proved case 
of actual deception.” Liebig Extract 
of Meat Co. v. Chemists Co-operative 
Soc., 18 Rep.Pat.Cas. 635 [aff 13 Rep. 


| Pat.Cas. 736]. 


57. See supra § 77. 


58. U.S.—Lawrence Mfg. Co. v. 
Tennessee Mfg. Co., 11 S.Ct. 396, 138 
U.S. 537, 34 L.Ed. 997; McLean v. 
Fleming, 96 U.S. 245, 24 L.Ed. 828; 
Martini & Rossi, Societa Anonima, v. 
Consumers’-People’s Products Co., 57 
F.(2d) 599 [aff 57 F.(2d) 600]; Cer- 
tain-Teed Products Corporation v. 
Philadelphia & Suburban Morte. 
Guarantee Co., 49 F.(2d) 114; Graf 
Bros. v. Marks, 41 F.(2d) 167; A. C. 
Gilbert Co. v. Shemitz, 36 F.(2d) 410 
[rev on other grounds 45 F.(2d) 98]; 
Ralston Purina Co. v. Saniwax Paper 
Co., 26 F.(2d) 941; Richmond Reme- 
dies Co. v. Dr. Miles Medical Co., 16 
F.(2d) 598; Block v. Jung Arch 
Brace Co., 300 F. 308 [cert den 45 S. 
Ct. 99, 266 U.S. 620, 69 L.Ed. 472]; 
Armour & Co. v. Louisville Provision 
Co., 283 F. 42 [aff-275 FB. 92, and cert 
den 43 S.Ct. 164, 260 U.S. 744, 67 L. 
Ed. 492]; Armour & Co. v. Louisville 
Provision Co., 275 EF. 92 [aff 283 F. 
42, and cert den 438 S.Ct. 164, 260 U.S. 
744, 67 L.Ed. 492]; W. & H. Walker 
v. Walker Bros. Co., 271 F. 395 [cert 
den 41 S.Ct. 623,256 U.S. 702, 65 L. 
Ed. 1179]; Upjohn Co. v. Wm. S. 
Merrell Chemical Co., 269 F. 209 [cert 
den 42 S.Ct. 50, 257 U.S. 638, 66 L.Ed. 
410]; Handel Co. v. Jefferson Glass 
Co., 265 F. 286 [aff 277 F. 1015]; Gar- 
rett & Co. v. A. Schmidt, Jr., & Bros. 
Wine Co., 256 F. 943; Joseph Schlitz 
Brewing Co. v. Houston Ice & Brew- 
ine Copets4, CcC A b19 57241) Wee 8 Ly 
[cert gr 38 S.Ct. 316, 246 U.S. 659, 62 
L.Ed. 926, and aff 39 S.Ct. 401, 250 
U.S. 28, 63 L.Ed. 822]; Goldsmith Sil- 
ver Co. v. Savage, 229 F. 6238, 144 C.C. 
A. 33 [aff 211 F. 751]; Howard Dust- 
less Duster Co. v. Carleton, 219 F. 
913; A. Leschen & Sons Rope Co. v. 
Fuller, 218 F. 786, 134 C.C.A. 570; 
Samson Cordage Works v. Puritan 
Cordage Mills, 211 F. 603 [rev 197 F. 
205, and aff 194 F. 573]; Ben Levy 
Co. v. Tetlow, 209 F. 139; Schwahn 
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by imitation of another’s trade-mark,®? the true 
test of unfair competition is whether the acts of 
defendant are such as are calculated to deceive the 
ordinary buyer making his purchases under the ordi- 
nary conditions which prevail in the particular trade 
to which the controversy relates.*® 
said to include the incautious, unwary, or ignorant 


This has beer 


v. Miele, 203 F. 176; Notaseme Ho- 
siery Co. v. Straus, 201 F. 99, 119 C. 
C.A. 134; A. Y. McDonald & Mor- 
rison Mfg. Co. 


o. v. H. Mueller Mfg. 
Cor, 183 By O72, 


106 C.C.A. 312 [mod 
164 F. 1001]; Rice-Stix Dry Goods 
Co. v. J. A. Seriven Co., 165 F. 639, 
91 C.C.A. 475 [cert den 29 S.Ct. 692, 
212 U.S. 582, 53 L.Ed. 660. Dism 32 
S.Ct. 518, 223 U.S. 708, 56 L.Ed. 62217; 
O’Connell v. National Water Co., 161 
F. 545, 88 C.C.A. 487; Yale, etc., Mfg. 
Co. v. Alder, 154 F. 37, 83 C.C.A. 149; 
R. J. Reynolds Tobacco Co. v. Allen 
Bros. Tobacco Co., 151 F. 819; Cape- 
well Horse Nail Co. v. Putnam Nail 
Co., 140 F. 670; Regensburg v. Juan 
F. Portuondo Cigar Mfg. Co., 136 F. 
866 [aff 142 F. 160, 73 C.C.A. 378]; 
Devlin v. McLeod, 135 F. 164; Van 
Houten v. Hooton Cocoa, etc., Co., 
130 F. 600; Cantrell v. Butler, 124 F. 
290; Allen B. Wrisley Co. v. Iowa 
Soap Co., 122 F. 796, 59 C.C.A. 54; 
Bissell Chilled Plow Works v. T. M. 
Bissell Plow Co., 121 F. 357; N. K. 
Fairbank Co. v. R. W. Bell Mfg. Co., 
77 F. 869, 23 C.C.A. 554. 


Ala.—Boston Shoe Shop v. Mc- 
Broom Shoe Shop, 72 So. 102, 196 Ala. 


Cal.—Schmidt v. Brieg, 35 P. 623, 
100 Cal. 672, 22 L.R.A. 790; Pierce v. 
Guittard, 8 P. 645, 68 Cal. 68, 58 Am. 
R. 1; Sun-Maid Raisin Growers of 
California v. Mosesian, 258 P. 630, 84 
Cal.App. 485. 


Colo.—Driverless Car Co. v. Gless- 
ner-Thornberry Driverless Car Co., 
264 P. 653, 83 Colo. 262. 


Conn.—Middletown Trust Co. v. 
Middletown Nat. Bank, 147 A. 22, 110 
Conn. 13: 


Ga.—Saunders System Atlanta Co. 
v. Drive It Yourself Co. of Georgia, 
£23 S.W. 132,158) Ga. 1. 


Ilj].—Stevens-Davis Co. v. 
& Co., 230 Ill.App. 45. 


Ind.—Computing Cheese Cutter Co. 
v. Dunn, 88 N.E. 93, 45 Ind.App. 20. 


Iowa.—Lytle v. Smith, 215 N.W. 
668, 204 Iowa 619; Lennox Furnace 
Co. v. Wrot Iron Heater Co., 160 N.W. 
356, 165. N.W:. 395, 181. Lowa 2330" 
Motor Accessories Mfg. Co. v. Mar- 
shalltown Motor Material Mfg. Co., 
149 N.W. 184, 167 Iowa 202; Sartor 
a eenaees 101 N.W. 511, 125 Iowa 


Kan.—Kansas Milling Co. v. Kan- 
sas Flour Mills Co., 133 PB. 542, 89 
Kan. 855, Ann.Cas.1915A 540. 


Ky.—Mayfield Milling Co. v. Cov- 
ington Bros. & Co., 278 S.W. 562, 212 
Ky. 262. 


Me.—Lapointe Mach. Tool Co. v. J. 
DEP tose Co., 99 A. 348, 115 Me. 


Mather 


Mass.—Grocers’ Supply Co. v. Du- 
puis, 107 N.E. 389, 219 Mass. 576; 
Regis v. J. A. Jaynes & Co., 70 N.E. 
480, 185 Mass. 458; Dover Stamping 
Co. v. Fellows, 40 N.E. 105, 163 Mass. 
191, 47 Am.S.R. 448, 28 L.R.A, 448, 


Neb.—Regent Shoe Mfg. Co. v. 
Haaker, 106 N.W. 595, 75 Neb. 426, 4 
L.R.A.N.S. 447; Miskell v. Prokop, 79 
N.W. 552, 58 Neb. 628. 


N.J.—Smyth Sales Corporation v. 
Kaveny, 156 A. 322, 109 N.J.Eq. 138; 
Rubber & Celluloid Harness Trim- 


400 [63 C.J.] 


purchaser,®® but not careless purchasers who make 
The fact that careful buyers 


no examination.®° 


ming Co. v. Rubber-Bound Brush Co., 
88 A. 210, 81 N.J.Eq. 419, Ann.Cas. 
1915B 365; Rosenthal v. Blatt, 83 A. 
387, 80 N.J.Eq. 90; Centaur Co. v. 
Link, 49 A. 828, 62 N.J.Hq. 147. 


N.Y.—Fischer v. Blank, 33 N.E. 
1040, 138 N.Y. 244; Colman v. Crump, 
70 N.Y. 573; Westcott Chuck Co. v. 
Oneida Nat. Chuck Co., 106 N.Y.S. 
1016, 122 App.Div. 260; Anargyros v. 
Egyptian Amasis Cigarette Co., 66 
N.Y.S. 626, 54 App.Div. 345; T. B. 
Dunn Co. v. Trix Mfg. Co., 63 N.Y.S. 
333, 50 App.Div. 75; Reckitt v. Kel- 
logg, 50 N.Y.S. 888, 28 App.Div. 111; 
Commereial Advertiser Assoc. V. 
Haynes, 49 N.Y.S. 938, 26 App.Div. 
279; Day v. Webster, 49 N.Y.S. 314, 
23 App.Div. 601; Amoskeag Mfg. Co. 
v. Spear, 4 N.Y.Suver. 599, 7 N.Y.Leg. 
Obs. 301; American Chain Co. v. 
Carr Chain Works, 252 N.Y.S. 860, 141 
Mise. 303; Knox Hat Co. v. Self-Serv- 
ice Millinery Stores, 245 N.Y.S. 11, 
~138 Misc. 426 [aff 286 N.Y.S. 832, 227 
App.Div. 716]; Art Metal Works v. 
Cunningham Products Corporation, 
242 N.Y.S. 294, 137 Misc. 429; Louis’ 
Restaurant v. Coffey, 230 N.Y.S. 82, 
132 Misc. 690; Parsons Trading Co. 
v. Hoffman, 177 N.Y.S. 713, 107 Misc. 
536; Andrew Jurgens Co. v. Wood- 
bury, 106 N.Y.S. 571, 56 Misc. 404; 
Monopol Tobacco Works v. Gensior, 
66 N.Y.S. 155, 32 Mise. 87; Bolen, 
etc., Mfg. Co. v. Jonasch, 60 N.Y.S. 
555, 29 Misc. 99; Roy Watch-Caseé Co. 
v. Camm-Roy Watch-Case Co., 58 N. 
Y.S. 979, 28 Misc. 45. 


Ohio.—Drake Medicine Co. Vv; 
Glessner, 67 N.E. 722, 68 OhioSt. 337. 


Pa.—B. V. D. Co. v. Kaufmann & 
Baer Cow WG .Ai 508, 272 Pa. (2403 
Pennsylvania Central Brewing Co. v. 
Anthracite Beer Co., 101 A. 925, 258 
Pa. 45; White v. Trowbridge, 64 A. 
862, 216 Pa. 11; Van Stan’s Stratena 
Co v. Van Stan, 58 A. 1064, 209 Pa. 
564, 103 Am.S.R. 1018. 


. Philippine.—Alhambra Cigar, etce., 
Mfg. Co. v. Compania General de Ta- 
bacos de Filipinas, 35 Philippine 62; 
Rueda v. Paglinawan, 33 Philippine 
196; Alhambra Cigar, etc., Mfg. Co. 
v. Mojica, 27 Philippine 266; Inchau- 
sti v. Song Fo, 21 Philippine *278. 
Compare Song Fo v. Tiu Ca Siong, 13 
Philippine 143; S. v. Manuel, 7 
Philippine 221. 


Tenn.—Robinson v. Storm, 52 S.W. 
880, 103 Tenn. 40. 


Wash.—Pacific Coast Condensed 
Milk Co. v. Frye & Co., 147 P. 865, 85 
Wash. 133. 


Wis.—Oppermann v. Waterman, 69 
N.W. 569, 94 Wis. 588. 


Eng.—Payton v. Snelling, [1901] A. 
C. 308; Manchester Brewery Co. v. 
North Cheshire, etc., Brewery Co., 
[1898] 1 Ch. 539; Mitchell v. Henry, 
15 Ch.D. 181; Franks v. Weaver, 10 
Beav. 297, 50 Reprint 596. 


Man.—Arkin v. Polinsky, 32 Man. 
538. 
Ont.—Rubberset Co., Ltd. v. 


eee Bros. (Co, Ltd, 15) OntsWw.N. 


“In determining whether what he 
is doing or has done in either of these 
ways amounts to such a representa- 
tion, and therefore constitutes unfair 
competition, the test is whether it is 
calculated to deceive intending pur- 
chasers of such goods—that they are 
the goods of the first comer. It is 
not necessary that it should be calcu- 
lated to so deceive first or intelligent 

‘purchasers. It is sufficient that it is 


calculated to deceive ultimate or ordi- 
nary purchasers. And ordinary pur- 
chasers include incautious, unwary, 
and ignorant purchasers. The law 
has gone further than this, and pre- 
scribed a rule by which it can be de- 
termined whether what is done by 
the rival trader is calculated so to 
deceive such purchasers. That rule 
is that, if what is done by such trader 
causes his goods to be known in the 
trade by the same name by which 
such other goods are already known 
therein, it is calculated to deceive 
such purchasers.” Bissell Chilled 
Plow Works v. T. M. Bisseil -Plow 
Co., L217. 357; 366: 


[a] Care required of purchaser.— 
(1) To constitute unfair competition 
in the use of a name for a system of 
stores, the rule is that the similitude 
must be sufficient to confuse an ordi- 
narily prudent man, but the test as 
to the care or prudence is not pre- 
cautions which a reasonably prudent 
man would take when investing mon- 
ey or what not, but the precautions 
which he would take ordinarily in 
determining, in buying a suit of 
clothes or such, that he was in the 
store he thought he was in. Hilton 
v. Hilton, 106 A. 139, 89 N.J.Eq. 472 
{aff 107 A. 263, 90 N.J.Eq. 564]. (2) 
That a purchaser must exercise rea- 
sonable care in examining the goods 
to ascertain that he gets what he 
wants is a test applicable in consid- 
ering whether there was deception of 
the ordinary purchaser by alleged 
unfair trade. Union Fishermen’s Co- 
op. Packing Co. v. Point Adams Pack- 
ing Co;, 21% P7642, 108 Ors 535; 


[b] Discriminating purchasers 
need not be misled.—To constitute 
unfair competition, imitation need 
not be such as to mislead the care- 
ful and discriminating purchaser, but 
is sufficient if it misleads the ordi- 
nary and casual buyer. Auto Acety- 
lene Light Co. v. Prest-O-Lite Co., 
264 F. 810; H. E. Winterton Gum Co. 
v. Autosales Gum & Chocolate Co., 
211. F.-612, 128 .C.C.A. 212. 


[ec] Not a question for witness.— 
Whether a customer would be likely 
to be deceived is not a proper ques- 
tion to put to a witness, for it is for 
the court (and not for the witness) 
to decide, after inspection of the ex- 
hibits and paying regard to the evi- 
dence, whether a customer would be 
likely to be deceived by the make-up 
oF Pods Payton v. Snelling, [1901] 


[d] Unfair competition begins 
where imitation results in the decep- 
tion of the customers of the party 
complaining. International Heating 
Co. v. Oliver Dil Gas Burner & Ma- 
chine Co., 288 F. 708, 30 A.L.R. 611 
[cert den 44 S.Ct. 135, 263 U.S. 714, 
68 L.Ed. 521]. 


{e] Ordinary misapprehension in 
course of legitimate trade.—A court 
of equity is not concerned with the 
ordinary misapprehension in the 
course of legitimate trade, but is 
concerned with an unfair appropria- 
tion, when clearly shown to have 
for its object the creating of such de- 


ception. Dodge Bros. v. Hast, 8 F. 
(2d) 872. 
{f] Fundamental question in cas- 


es of unfair competition is whether 
the public is being misled and de- 
ceived, so that a defendant is in ef- 
fect taking advantage of the good 
will and business reputation that a 
complainant has built up through 
lawful and proper means. Anheuser- 


TRADE-MARKS, TRADE-NAMES, 


who serutinize closely are not deceived merely shows’ 
that the injury is less in degree but does not show 


Busch v. Budweiser Malt Products 
Corporation, 287 F. 243 [aff 295 F. 
306)]>" ~ 


[g] Where color combination and 
size of article are matters common 
to trade, the purchaser himself is 
chargeable with such knowledge, and 
is bound to examine the name on the 
label, or other markings, with suffi- 
cient care to ascertain the name of 
the manufacturer whose meritorious 
product he desires. Parker Pen Co. 
vy. Finstone, 7 F.(2d) 753. 


{h] Where no identity of names.— 
(1) To constitute infringement, 
where there is no identity of names 
respectively appropriated for use, 
there must be such similarity in 
sound or appearance, or in dress of 
goods, as will cause confusion in the 
minds of the public as to the source 
of manufacture (Block vy. Jung Arch 
Brace Co., 300 F. 308 [cert den 45 S. 
Ct. 99, 266 U.S. 620, 69 L.Ed. 472]), 
(2) and where there is similarity of 
sound and appearance of trade-mark, 
or in dress of goods, use of one word 
may constitute infringement of an 
entirely different word (Block v. Jung 
Arch Brace Co., supra). 


59. U.S.—Joseph Schlitz Brewing 
Co. v. Houston Ice & Brewing Co., 
241 F. 817, 154 C.C.A. 519 [cert er 
38 S.Ct. 316, 246 U.S. 659, 62 L.Ed. 
926, and aff 39 S.Ct. 401, 250 U.S. 28, 
63 L.Ed. 822]; Bissell Chilled Plow 
Works v. T. M. Bissell Plow Co., 121 
F. 357; Cauffman vy. Schuler, 123 F. 
205; Blackwell v. Armistead, 3 F. 
Cas.No. 1,474, 3 Hughes 163. 


N.Y.—Dutton v. Cupples, 102 N.Y. 
S. 309, 117 App.Div. 172; Reckitt v. 
Cees, 50 N.Y.S. 888, 28 App.Div. 


Pa.—Juan F. Portuondo Cigar Mfg. 
Co. v. Vicente Portuondo Cigar Mfg. 
Co., 70 A. 968, 222 Pa. 116. 


Philippine-——Alhambra Cigar, etce., 
Mfg. Co. v. Mojica, 27 Philippine 266. 


Wis.—Gessler v. Grieb, 48 N.W. 
1098, 80 Wis. 21, 27 Am.S.R. 20. : 


Eng.—Wotherspoon v. Currie, L.R. 
5 H.L. 508; Sen Sen Co. v. Britten, 
[1899] 1 Ch. 692; Bodega Co. v. Ow- 
ens; LR. 23) Inws7k. 


[a] Law not made for protection 
of experts.—“‘The law is not made 
for the protection of experts, but for 
the public—that vast multitude, 
which includes the ignorant, the un- 
thinking, and _ the credulous, who, in 
making purchases, do not stop to 
analyze, but are governed by appear- 
ance and general impressions.” J. N. 
Collins Co. v. F. M. Paist Co., 14 F. 
(2d) 614, 616; Florence Mfg. Co. v. 
J. C. Dowd & Co., 178 F. 73; %5, 104 
C.C.A. 565 [rev 171 F. 122]. 


60. U.S.—Turner & Seymour Mfg. 
Co. v. A. & J. Mfg. Co., 20 F.(2d) 298: 
American Tobacco Co. v. Globe To- 
bacco Co., 193 F. 1015; Allen B. Wris- 
ley Co. v. Iowa Soap Co., 122 F. 796, 
59 C.C.A. 54. 


Mass.—W. B. Mfg. Co. v. Ruben- 
stein, 127 N.E. 21, 236 Mass. 215, 11 
A.L.R. 1288. 


N.J.—Rosenthal v. Blatt, 83 A. 
80 N.J.Eq. 90. site 


Pa.—Brown v. Seidel, 25 A. 
158 Pa. 60. sire 


Philippine.—Alhambra Cigar, etc., 
Mfg. Co. v. Mojica, 27 Philippine 266. 


N.S.—Johnson vy. Parr, 2 
Cases Russ.Eq. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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that there is no injury.*4 The fact that careless 
purchasers are deceived merely by the use of ordi- 
nary and common form of putting up goods does 
The class of per- 
sons who patronize the particular business or who 
buy the particular kind of article manufactured, 
such as servants or children, upon the one hand, 
or persons skilled in the particular trade upon the 
other, must be considered in determining the ques- 
Purchasers may be 
deceived and misled into purchasing the goods of 
one person under the belief that they are buying the 


not show unfair competition.®? 


tion of probable deception.** 


[a] Equity will not interfere, 
where ordinary attention by purchas- 
er of article claimed to be deceptive- 
ly similar to plaintiff's would enable 
him at once to distinguish one from 
the other. Turner & Seymour Mfg. 
Co. v. A. & J. Mfg. Co., 20 F.(2d) 298; 
Wornova Mfg. Co. v. McCawley & Co., 
11 F.(2d) 465; Gallet v. R. & G. Soap 
& Supply Co., 254 F. 802, 166 C.C.A. 
248; American Tobacco Co. v. Globe 
Tobacco Co., 193 F. 1015; Burns v. 
William J. Burns International De- 
tective Agency, 127 N.E. 334, 285 
Mass. 553 F 


61. Shredded Wheat Co. v. Hum- 
phrey Cornell Co., 244 F. 508 [mod 
on other grounds 250 F. 960, 163 C.C. 
A. 210]; Howard Dustless Duster Co. 
v. Carleton, 219 F. 913; H. E. Winter- 
ton Gum Co. v. Autosales Gum & 
Chocolate Co., 211 F. 612, 128 C.C.A. 
212; Blackwell v. Armistead, 3 F. 
Cas.No. 1,474, 3 Hughes 163; Meri- 
den Britannia Co. v. Parker, 39 Conn. 
450, 12 Am.R. 401; Frazer v. Frazer 
Lubricator Co., 13 N.B. 639, 121 Ill. 
147, 2 Am.S.R. 73; Alhambra Cigar, 


ete., Mfg. Co. v. Mojica, 27 Philippine 
266. 


62. Coats v. Merrick Thread Co., 
13 S.Ct. 966, 970, 149 U.S. 562, 37 L.Ed. 
847; American Safety Razor Corpo- 
ration v. International Safety Razor 
Corporation, 26 F.(2d) 108 [rev on 
other grounds 34 F.(2d) 445]; U.S. 
Tobacco Co. v. McGreenery, 144 F. 
1022, 74 C.C.A. 682 [aff 144 F. 531, 
532]; Alhambra Cigar, etc., Mfg. Co. 
vy. Mojica, 27 Philippine 266. 


63. U.S.—Standard Accident Ins. 
Co. v. Standard Surety & Casualty 
Co. of New York, 53 F.(2d) 119; Ev- 
erlasting Valve Co. v. Schiller, 21 F. 
(2d) 641; Pyle Nat. Co. v. Oliver 
Blectric Mfg. Co., 281 F. 632 [cert 
den 43 S.Ct. 96, 260 U.S. 736, 67 L. 
Ed. 488]; Ben Levy Co. v. Tetlow, 
209 F. 139; T. B. Wood’s Sons Co. v. 
Valley Iron Works, 191 F. 196 [aff 
196 F. 780, 116 C.C.A. 46]; N. K. Fair- 
bank Co. v. R. W. Bell Mfg. Co., 77 
B. 869,023 ‘C.CUAL. 554, 


Ala.—Boston Shoe Shop v. Mc- 
Broom Shoe Shop, 72 So. 102, 196 Ala. 
262. 

Ind.—Deister Concentrator Co. v. 
Deister Mach. Co., 112 N.E. 906, 114 
N.E. 485, 63 Ind.App. 412 [quot Cyc]. 


Me.—Lapointe Mach. Tool Co. v. 
J. N. Lapointe Co. 99 A. 348, 115 Me. 
472. 

Mass.—Hub Dress Mfg. Co. v. Rot- 
tenberg, 129 N.E. 442, 237 Mass. 281. 


N.J.—Standard Table Oil Cloth Co. 
vy. Trenton Oil Cloth, ete., Co., 63 A. 
846, 71 N.J.Haq. 555. 


N. Y.—Westcott Chuck Co. Vv. 
Oneida Nat. Chuck Co., 106 N.Y.S. 
1016, 122° App.Div. 260; Reckitt v. 


Kellogg, 50 N.Y.S. 888, 28 App.Div. 
111; Legal Aid Soc. v. Co-operative 
Legal Aid Soc., 83 N.Y.S. 926, 41 Misc. 


127. 
Philippine—Alhambra Cigar, etc., 


AND UNFAIR COMPETITION 


Mfg. Co. v. Mojica, 27 Philippine 266. 


[a] Test applied on the question 
of similarity as constituting unfair 
competition is the likelihood of de- 
ceiving an ordinary purchaser who is 
using ordinary care, and regard must 
be had to the nature and physical re- 
quirements of the article itself, its 
costs, the class of persons who pur- 
chase it, and the circumstances under 
which it is purchased. -Lapointe 
Mach. Tool Co. v. J. N. Lapointe Co., 
99 A, 348, 115 Me. 472. 


64. U.S.—Shaver v. Heller, etc., 
Tou EF. 821, 48 C.C.A. 48, 65 L.R. 


N.J.—Centaur Co. v. Link, 
828, 62 N.J.Hq. 147. 


N.Y.—Volger v. Force, 71 N.Y.S. 
209, 68 App.Div. 122; People v. Fish- 
er, 3.N.Y-S. 786, 50 Hun 552. 


Philippine.—Alhambra Cigar, etc., 
Mfg. Co. v. Mojica, 27 Philippine 266. 


Que.—Standard Sanitary Mfg. Co. 
Ke Standard Ideal Co., 37 Que.Super. 


49 A. 


[a] Deception without knowledge 
of real proprietor.—(1) ‘Persons may 
be misled and may mistake one class 
of goods for another, although they 
do not know the names of the makers 
of either. A person whose name is 
not known but whose mark is imitat- 
ed is just as much injured in his trade 
as if his name were known as well as 
his mark. His mark as used by him 
has given a reputation to his goods. 
His trade depends greatly on such 
reputation. His mark sells his goods. 
A rival who imitates his mark can 
hardly help deceiving buyers and in- 
juring him; and for such injury, if 
proved, he can obtain redress.” Pow- 
ell v. Birmingham Vinegar Brewery 
Co., [1896] 2 Ch. 54, 68 [aff [1897] 
A.C. 710, 716]. (2) “One does not 
lose the good will of his trade in an 
article of his manufacture by plac- 
ing upon it the names of his cus- 
tomers who are engaged in selling it, 
nor by the fact that the consumers 
know only the name and excellence 
of the article, and neither know nor 
care who makes it.” Shaver v. Hel- 
ler, etc., Co., 108 F. 821, 824, 48 C.C. 
A. 48, 65 L.R.A. 878. 


[b] Test not whether public de- 
ceived as to maker or seller.—(1) The 
test of unfair competition is wheth- 
er the maker or seller of competing 
goods is passing them off as anoth- 
er’s goods, not whether the public is 
likely to be deceived as to who is 
the maker or seller thereof. Kaw- 
neer Co. v. McHugh, 51 F.(2d) 560. 
(2) Plaintiff’s rights are invaded, if 
consideration of defendant’s goods 
leading to purchase has been induced 
by unfair means, even though the 
buyer learns whose goods he is buy- 
ing before the purchase. Holland 
Furnace Co. v. New Holland Mach. 
Co., 24 F.(2d) 751. 


65. William R. Warner & Co. v. Eli 
Lilly & Co., 44 S.Ct. 615, 265 U.S, 526, 
68 L.Ed. 1161 [rev 275 F. 752, and 
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goods of another person, whose goods they intended 
to buy, although they do not know who is the actual 
proprietor of the genuine goods and they are so 
deceived when they have in mind to purchase goods 
coming from a definite although unknown source, 
with which goods they are acquainted, although they 
neither know nor care who is the actual proprietor 
‘of such goods.®4 
sale or retail dealer is not deceived in procuring 
his stock of goods.* 
the one in view, and it is sufficient if he is likely 
to be deceived.®® 


It is immaterial that the whole- 
The ultimate purchaser is 


The manufacturer or wholesaler 


motion to retax costs den 45 S.Ct. 
124]; Klotz v. Imperial Perfumery & 
Barber Supplies, 298 F. 174; Photo- 
play Pub. Co. v. La Verne Pub. Co., 
269 F. 730 [rev 261 F. 428]; Shredded 
Wheat Co. v. Humphrey Cornell Co., 
244 EF. 508 [mod on other grounds 
250 F. 960, 163 C.C.A. 210]; Kawneer 
Mfg. Co. v. Detroit Showcase Co., 240 
F. 737 [mod on other grounds 250 F. 
234, 162 C.C.A. 370]; Pennsylvania 
Rubber Co. v. Dreadnought Tire & 
Rubber Co., 225 F. 138 [mod on other 
grounds 229 F. 560, 144 C.C.A. 20]; 
Wolf Bros. & Co. v. Hamilton-Brown 
Shoe Co., 206 F. 611, 124 C.C.A. 409 
[rev 192 F. 930]; Wm. Wrigley, Jr., 
Co.-v. L. P. Larson, Jr., Co., 195 F. 
568; Gulden v. Chance, 182 F. 303, 105 
C.C.A. 16 [rev 180 F. 178]; Forster 
Mfg. Co. v. Cutter-Tower Co., 97 N. 
E. 749, 211 Mass. 219; Van Stan’s 
Stratena Co. v. Van Stan, 58 A. 1064, 
209 Pa. 564, 103 Am.S.R. 1018; Jos. 
Dixon Crucible Co. v. Guggenheim, 7 
Phila. (Pa.) 408, 410. 


“Tt is true, the wholesale dealers 
may generally understand the differ- 
ence between the two articles, and 
may not sell the J. C. Dixon for the 
Joseph Dixon, but the small retail 
dealers, scattered over the world, do 
not so understand this distinction, 
and if they did, might not regard it. 
Much less would their customers.” 
Jos. Dixon Crucible Co. v. Guggen- 
heim, supra [quot Van Stan’s Stra- 
tena Co. v. Van Stan, 58 A. 1064, 1066, 
209 Pa. 564, 103 Am.S.R. 1018]. 


66. U.S.—Amoskeag Mfg. Co. v. 
Trainer, 101 U.S. 51,°25 Ld. 993; 
Hewes v. Gay, 11 F.(2d) 165; S. S. 
Kresge Co. v. Champion Spark Plug! 
Co., 3 F.(2d) 415; Klotz v. Imperial 
Perfumery & “Barber Supplies, 298 F. 
174; Photoplay Pub. Co. v. La Verne 
Pub. Co., 269 F. 730 [rev 261 F. 428]; 
Shredded Wheat Co. v. Humphrey 
Cornell Co., 244 F. 508 [mod on other 
grounds 250 F. 960, 163 C.C.A. 210]; 
Kawneer Mfg. Co. v. Detroit Show- 
case Co., 240 EF. 737 [mod on other 
grounds 250 F. 234, 162 C.C.A. 370]; 
Knabe Bros. Co. v. American Piano 
Co., 229 F. 23, 148 C.C.A. 325 [mod on 
other grounds 232 F. 140, 146 C.C.A. 
332]; Pennsylvania Rubber Co. v. 
Dreadnought Tire & Rubber Co., 225 
F. 138 [mod on other grounds 229 F. 
560, 144 C.C.A. 20]; Samson Cordage 
Works v. Puritan Cordage Mills, 211 
F. 603 [rev 197 F. 205 and aff 194 F. 
573]; Wolf Bros. & Co. v. Hamilton- 
Brown Shoe Co., 206 F. 614, 124 C.C.A. 
409 [rev 192 F. 930]; .Coca-Cola Co. 
v. Gay-Ola Co., 200 F. 720, 119 C.C.A. 
164; Gulden v. Chance, 182 F. 303, 
105 C.C.A. 16 [rev 180 F. 178]; Royal 
Baking Powder Co. v. Royal, 122 F. 
837, 58 C.C.A. 499; Bissell Chilled 
Plow Works vy. T. M. Bissell Plow 
Co., 121 F. 357; Enoch Morgan’s Sons 
Co. v. Whittier-Coburn Co., 118 F. 657; 
Hostetter Co. v. Conron, 111 F. 737; 
Hansen yv. Siegel-Cooper Co., 106 F. 


690; N. K. Fairbank Co. v. Luckel, 
ete., Soap Co., 102 F. 327, 42 C.C.A. 
376; Little v. Kellam, 100 F. 353; 
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is liable for deception practiced by a retailer to 
which he has contributed by affording the means 
and opportunity for the deception of purchasers, 
although the retailer himself was not deceived,®* 
but where a manufacturer has done its legal duty 


Von Mumm v. Wittemann, 85 F. 966 
[aff 91 F. 126, 33 C.C.A. 404]; Hostet- 
ter Co. v. Sommers, 84 F. 333; Penn- 
sylvania Salt Mfg. Co. v. Myers, 79 F. 
87 [appeal dism 82 F. 1003, 27 C.C.A. 
683]; Garrett v. T. H. Garrett & Co., 
TQM ATO od CiCrA ni T3s7 New i. MEL 
bank Co. v. R. W. Bell Mfg. Co., 77 
FE’. 869, 23 C.C.A. 554; Hostetter Co. v. 
Becker, 73 F. 297; Clark Thread Co. 
v. Armitage, 67 F. 896 [aff 74 F. 936, 
291 C.C.A. 178]; Von Mumm vy. Frash, 
56 EF. 830; Improved Fig Syrup Co. 
v. California Fig Syrup Co., 54 F. 175, 
4 C.C.A. 264; Southern White Lead 
Co. v. Cary, 25 F. 125. 


Mass.—Forster Mfg. Co. v. Cutter- 
Tower Co., 97 N.E. 749, 211 Mass. 219; 
New England Awl, etce., Co. v. Marl- 
borough Awl, etc., Co., 46 N.E. 386, 
168 Mass. 154, 60 Am.S.R. 377. 


Mo.—Williamson Corset, etc., Co. 
v. Western Corset Co., 70 Mo.App. 
424, 


N.J.—Stirling Silk Mfg. Co. v. 
Pee Silk Co., 46 A. 199, 59 N.J.Eq. 
394. ‘ 


N.Y.—Anargyros Vv. Egyptian 
Amasis Cigarette Co., 66 N.Y.S. 626, 
54 App.Div. 345; Clark v. Clark, 25 
Barb. 76. 


Philippine.—Alhambra Cigar, etc., 
Mfg. Co. v. Mojica, 27 Philippine 266. 


Eng.—Powell v. Birmingham Vine- 
gar Brewery Co., [1896] 2 Ch. 54 [aff 
[1899] A.C. 710; Lever v. Goodwin, 
86 Ch.D. 1; Orr Ewing v. Johnston, 
13 Ch.D. 434 [aff 7 App.Cas. 219]; 
Sykes v. Sykes, 3 B.&C. 541, 10 E.C.L. 
248, 107 Reprint 834; Rose v. Loftus, 
47 Ta. J..Ch. 506. 


Austr.—Hennessy v. White, 6 W.W. 
&A’Beck. (Vict.) 216. 


[a] Open sale of imitation article 
as such does not constitute unfair 
competition. Yale, etc., Mfg. Co. v. 
Alder, 154 F. 37, 838 C.C.A. 149; Hos- 
tetter Co. v. Van Vorst, 62 F. 600; 
Blackwell v. Armistead, 3 F.Cas.No. 
1,474, 3 Hughes 163; Bolen, etc., Mfg. 
Co. v. Jonasch, 60 N.Y.S. 555, 29 Misc. 
99; Wotherspoon v. Currie, L.R. 5 H. 
L. 508; Shrimpton vy. Laight; 18 Beav. 
164, 52 Reprint 65. 


67. U.S.—William R. Warner & 
Co. v. Eli Lilly & Co., 44 S.Ct. 615, 
265 U.S. 526, 68 L.Ed. 1161 [rev 275 F. 
752, and motion to retax costs den 
45 §.Ct. 124]; Reid Murdoch & Co. 
Vv. H.) P. Coffee Co., 48 F.(2d) 217 
[rev 48 F.(2d) 815, and cert den 52 
S.ct. 9, 284 U.S. 621]; Ralston Purina 
Co. v. Saniwax Paper Co., 26 F.(2d) 
941; Andrew Jergens Co. v. Bonded 
Products Corporation, 21 F.(2d) 419 
[mod 13 F.(2d) 417, and cert den 48 
S.Ct. 204, 275 U.S. 572, 72 L.Ed. 432]; 
S. S. Kresge Co. v. Champion Spark 
Plug Co., 3 F.(2d) 415; Pennsylvania 
Rubber Co. v. Dreadnought Tire & 
Rubber Co., 225 F. 138 [mod on other 
grounds 229 F. 560, 144 C.C.A. 20]; 
Hiram Walker & Sons v. Grubman, 
224 F. 725; Howard Dustless Duster 
Co. v. Carleton, 219 F. 913; Hennessy 
v. Wine Growers’ Ass’n, 212 F. 308; 
H. E. Winterton Gum Co. v. Auto- 
sales Gum & Chocolate Co., 211 F, 
612, 128 C.C.A. 212; Moxie Co. v. 
Daoust, 206 F. 434, 124 C.C.A. 316 
[rev 197 F. 678]; Wm. Wrigley, Jr., 
Cory, i RB. Larson, Jr, Co; 195 ok. 
568; Estes v. George Frost Co., 176 


TRADE-MARKS, TRADE-N AMES, 


other.®® 


F. 338, 100 C.C.A. 258; George Frost 
Co. v. Estes, 156 F. 677; Yale, etc., 
Mfg. Co. v. Alder, 154 F. 37, 83 C.C.A. 
149; R. J. Reynolds Tobacco Co. v. 
Allen Bros. Tobacco Co., 151 F. 319; 
Hillside Chemical Co. v. Munson, 146 
F. 198; Von Mumm vy. Steinmetz, 137 
F. 158; Coats v. John Coates Thread 
Co., 135 F. 177; Scriven v. North, 134 
F. 366, 67 C.C.A. 348 [mod 124 F. 894]; 
Enterprise Mfg. Co. v. Landers, 124 BF. 
923) fiaff, 131. i) 240, 65 :C:C A 5874; 


Royal Baking Powder Co. v. Royal, 


122 I. 337, 58 C.C.A. 499; Hostetter 
Co. v. Sommers, 84 F. 333; Taylor v. 
Carpenter; 23°F. Casi No. 13:785; — 2 


Woodb.&M. 1. But see Wm. Rogers 
Mfg. Co. v. Rogers, 84 F. 639; Rog- 
ers v. Wm. Rogers Mfg. Co., 70 F. 
1019, 17 C.C.A. 575 (both cases hold- 
ing that the mere fact that one knows 
his cheap product, stamped with his 
name, may be sold by dishonest re- 
tailers as the goods of a company 
having an established reputation does 
not justify an injunction against the 
use of the name); Hostetter v. Van 
Vorst, 62 F. 600 (holding that the 
selling of an imitation, as such, with- 
out suggestion or arrangement that 
it be sold again as the genuine, al- 
though with assent to such sugges- 
tions by retailers, does not infringe 
any right of the manufacturer of the 
genuine). 


Cal.—Sperry v. Percival Milling 
Co.,. 22 RP. 651, 81 -Cal.. 252. 
D.C.—Guggenheim v. Cantrell & 


PP ale aa 56 App.D.C. 100, 10 F.(2d) 


Mass.—Canadian Club Beverage Co. 
v. Canadian Club Corporation, 168 N. 
BH. 106, 268 Mass. 561; George G. Fox 
Co. v. Glynn, 78 N.H. 89, 191 Mass. 
344, 114 Am.S.R. 619, 9 L.R.A.N.S. 
1096; New England Awl, etc., Co. v. 
Marlborough Awl, ete., Co., 46 N.E. 
386, 168 Mass. 154, 60 Am.S.R. 377. 


N.Y.—Westcott Chuck Co. v. Oneida 
Nat. Chuck Co., 106 N.Y¥.S. 1016, 122 
App.Div. 260; Anargyros v. Egyptian 
Amasis Cigarette Co., 66 N.Y.S. 626, 
54 App.Div. 345; Brown vy. Mercer, 
37 N.Y.Super. 265; Pinoleum Co. v. 
Baron, 201 N.Y.S. 44, 121 Misc. 384. 


Pa.—Schmick v. West Reading 
Broom Works, 79 Pa.Super. 331. 


Eng.—Wotherspoon y. Currie, L.R. 
Bek 508; Lever v. Goodwin, 36 Ch. 


[a] “If the opportunity is fur- 
nished where deception may be prac- 
tical, a basis exists to grant relief.” 
Barrett Chemical Co. v. Stern, 67 N. 
Y.S. 595, 56 App.Div. 148, 147, 9 N.Y. 
Ann.Cas. 27. 


[b] Suggestions by manufacturer 
or agents.—(1) A manufacturer is 
responsible for unfair competition by 
others suggested by him or his acts 
(Columbian Art Works v. Defiance 
Sales Corporation, 45 F.(2d) 342), (2) 
whether those others are responsible 
to him or not (Columbian Art Works 
v. Defiance Sales Corporation, supra) ; 
(3) and a manufacturer has been held 
liable where it employed a former 
salesman of complainant’s and sent 
him into territory with which he was 
familiar, such agent telling dealers 
that the new product was just as 
good, was cheaper, and suggesting 
that because the names were alike in 
pronunciation, they could sell the 


in distinguishing its product from that of a competi- 
tor, neither it nor its distributees are responsible 
for the fact that tricky retailers, not in privity 
with them, have substituted one product for the 


age 


product to customers calling for com- 
plainant’s product (Barton v. Rex-Oil 
Co., 2 F.(2d) 402, 40 A.L.R, 424 [rev 
288 F. 878]); (4) but occasional mis- 
representations of soliciting agents 
of a defendant, not known to defend- 
ant, have been held not to afford a 
ground of relief on a claim of unfair 
competition (Joseph Schlitz Brewing 
Co. v. Houston Ice & Brewing Co., 
241 EF. 817, 154 C.C.A. 519 [cert gr 
38 S.Ct. 316, 246 U.S. 659, 62 L.Ed. 926, 
and aff 39 S.Ct. 401, 250 U.S. 28, 63 
L.Ed. 822]). 


Contributory infringement of 
trade-mark see supra § 92. 


68. Columbian Art Works v. De- 
fiance Sales Corporation, 45 F.(2d) 
342; NuGrape Co. of America v. 
Glazier, 22 F.(2d) 596; Armour & 
Co. v. Louisville Provision Co., 275 F. 
92 [aff 283 F. 42, and cert den 43 S.Ct. 
164, 260 U.S. 744, 67 L.Ed. 492]; 
M. Werk Co. v. Grosberg, 250 F. 968, 
163 C.C.A. 218; Coca-Cola Co. v. Bran- 
ham, 216 F. 264 [appeal dism 227 F. 
1016, 141 C.C.A. 664]; Rathbone, Sard 
& Co. v. Champion Steel Range Co., 
189 E265 EL0 “C-ClAS 596... 37 Si Rez 
N.S. 258; Philadelphia Dairy Products 
v. Quaker City Ice Cream Co., 159 A. 
3), 306- Pa.~164: 


“That tricky retailers represent the 
defendant’s article as the goods of 
the complainant, knowing better, is 
probably not a matter for which de- 
fendant is responsible, if he has done 
his full duty in distinguishing his 
own from that of the complainant. 
But, if he has intentionally put up 
his goods in a form or color or pack- 
age or under a name which lends it- 
self readily to deception, it is not 
clear that defendant is not responsi- 
ble for the frauds accomplished by the 
retailer, who only avails himself of 
the means of fraud furnished by the 
defendant.” Royal Baking 
ae v. Royal, 122 F. 337, 345, 58 C.C.A. 


[a] It is not sufficient to show 
that by trick or device a retail deal- 
er might be able to pass off the goods 
of one for those of another. Gold- 
smith Silver Co. v. Savage, 211 F. 751 
[aff 229 F. 623, 144 C.C.A. 33]; Pay- 
ton v. Snelling, [1901] A.C. 308. 


[b] Falsehood must be told by ar- 
ticle itself.—The law of unfair com- 
petition does not protect purchasers 
against falsehoods which tradesmen 
may tell, but the falsehood must be 
told by the article itself. Southern 
California Fish Co. v. White Star 
Canning Co., 187 P. 981, 45 Cal.App. 
426; Hill Bread Co. v. Goodrich Bak- 
ing::Co:. .CN.d:Chy)* 892A. S637 


[ec] Question is not what a dis- 
honest dealer might accomplish by a 
trick, but whether defendant has so 
dressed its goods as to deceive the 
ordinary purchaser in the usual 
course of business. Capewell Horse 
rine Co. v. Putnam Nail Co., 140 F. 


[d] Rule held not applicable.—De- 
fendant who refilled with its own gas 
complainant’s empty acetylene gas 
tanks, without removing complain- 
ant’s trade-mark or label, or indicat- 
ing the substitution, except by a 
printed paper label, has been held 
not relieved of liability for the acts 
of its dealers in palming off the re- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 105] 4. Fraudulent Intent—a. 


though it has been held that the plaintiff must prove 
a fraudulent intent on the part of defendant to pass 
off his goods or business as and for that of plain- 
tiff in order to establish unfair competition,®? it 


filled tanks as plaintiff’s gas by the 
rule applicable to one who has not 
encouraged the fraud of its dealers 
and has done its full legal duty to 
prevent deception. Auto Acetylene 
aie Co. v. Prest-O-Lite Co., 264 F. 


[e] Unfair competition is not es- 
tablished by the fact that a single 
salesman sought to palm off the 
product of one dealer for that of an- 
other, but results from actual mis- 
doings, or from an assembly of cir- 
cumstances which are calculated in 
and of themselves to mislead the 
public or the average trade. W. & H. 
ayeteer v. Walker Bros. Co., 271 F. 


{f] Prevention of sale to dealers. 
—That dealers palmed defendant 
manufacturer’s products off on cus- 
tomers as plaintiff manufacturer’s 
products has been held not ground 
for enjoining defendant from selling 
his products to dealers. Philadelphia 
Dairy Products v. Quaker City Ice 
Cream Co., 159 A. 3, 306 Pa. 164. 


69. U.S.—Elgin Nat. Watch Co. v. 
Illinois Watch Case Co., 21 S.Ct. 270, 
179 U.S. 665, 674, 45 L.Ed. 365; Mc- 
Lean v. Fleming, 96 U.S. 245, 24 L.Ed. 
828; Queen Mfg. Co. v. Isaac Gins- 
berg & Bros., 25 F.(2d) 284; National 
Picture Theatres v. Foundation Film 
Corporation, 266 F. 208; Scandinavia 
Belting Co. v. Asbestos & Rubber 
Works of America, 257 F. 937, 169 
C.C.A. 87 [cert den 39 S.Ct. 494, 250 
U.S. 644, 63 L.Ed. 1186]; Goldsmith 
Silver Co. v. Savage, 229 F. 623, 144 
CCGLA 33 -faffi 217% FF. 7511s: United 


Lace & Braid Mfg. Co. v. Barthels; 


Mfg. Cc., 221 F. 456; Motion Picture 
Patents Co. v. Eclair Film Co., 208 F. 
416; Charles B. Hires Co. v. Villepi- 
gue, 196 F. 890, 116 C.C.A. 452; T. B. 
Wood’s Sons Co. v. Valley Iron 
Works, 191 F. 196 [aff 196 F. 780, 116 
C.C.A. 46]; A. Y. McDonald & Morri- 
son Mfg. Co. v. H. Mueller Mfg. Co., 
183 F. 972, 106 C.C.A. 312 [mod 164 
F. 1001]; Florence Mfg. Co. v. Dowd, 
171 F. 122 [rev on other grounds 178 
Ree eo, LOL uC. ©. Aq 5005. Inaustrial 
Press v. W. R. C. Smith Pub. Co., 
164 F. 842, 90 C.C.A. 604; American 
Wine Co. v. KohIman, 158 F. 830; La- 
mont v. Hershey, 140 F. 763; Heide v. 
Wallace, 129 F. 649 [aff 135 F. 346, 68 
c.c.A. 16]; Baker v. Baker, 115 F. 
297, 53 C.C.A. 157; Hostetter Co. v. 
Conron, 111 F. 737; Gorham Mfg. Co. 
v. Emery-Bird-Thayer Dry-Goods Co., 
104 F. 248, 43 C.C.A. 511 [aff 92 F. 
774]; Brennan v. Emery-Bird-Thayer 
Dry-Goods Co., 99 F. 971; WLllinois 
Watch-Case Co. v. Elgin Nat. Watch 
Co., 94 F. 667, 35 C.C.A. 237 [aff 21 
S.Ct. 270, 179 U.S. 665, 45 L.Ed. 365]; 
Stuart v. F. G. Stewart Co., 91 F. 243, 
33 C.C.A. 480 [rev 85 F. 778]; Lamont 
v. Leedy, 88 F. 72; Cleveland Stone 
Co. v. Wallace, 52 F. 431; Ex p. Far- 
num, 18 Off.Gaz. 412; Florence Mfg. 
Co. v. Dowd, 171 F. 122 [rev on other 
grounds 178 F. 78, 101 C.C.A. 565]; 
Regensburg v. Juan F. Portuondo 
Cigar Mfg. Co., 142 F. 160, 73 C.C.A. 
378 [aff 136 F. 866]. 


Cal.—Italian Swiss Colony  v. 
Italian Vineyard Co., 110 P. 913, 158 
Cal. 252, 32 L.R.A.N.S. 439. 

Conn.—William Rogers Mfg. Co. v. 
Simpson, 9 A. 395, 54 Conn. 527; Rog- 
ers v. Rogers, 1 A. 807, 5 A. 675, 53 
Conn. 121, 55 Am.R. 78. 


Me.—Ricker v. Portland, etc, R. 


AND UNFAIR COMPETITION 


In General. Al- 


Co., 38 A. 338, 90 Me. 395. 


Mass.—Gilman v. Hunnewell, 122 
Mass. 139; Hallett v. Cumston, 110 
Mass. 29. 


N.J.—Eureka Fire Hose Co. v. 
Eureka Rubber Mfg. Co., 60 A. 561, 69 
vere 159 [aff 71 A. 1134, 71 N.J.Hq. 


N.Y.—Fred Butterfield & Co. v. 
Abraham & Straus, 208 N.Y.S. 740, 
212 App.Div. 384 [aff 150 N.H. 555, 
241 N.Y. 560]; T. B. Dunn Co. v. Trix 
Mfg. Co., 63 N.Y.S. 338, 50 App.Div. 
75; Day v. Webster, 49 N.Y.S. 314, 23 
App.Div. 601; Bush Terminal Co. v. 
Bush Terminal Trucking Co., 206 N. 
Y.S. 2, 123 Mise. 448; Gaines v. Les- 
lie, 54 N.Y.S. 421, 25 Misc. 20; Decker 
v. Decker, 52 How.Pr. 218. 


N.C.—Bingham School vy. Gray, 30 
S.E. 304, 122 N.C. 699, 41 L.R.A. 2438. 


Ohio.—Drake Medicine Co. v. Gless- 
ner, 67 N.E. 722, 68 OhioSt. 337. 


Pa.—Brown v. Seidel, 25 A. 1064, 
H53:Pax.'60: 


Philippine.—Baxter v. 
Philippine 160. 


R.I.—Carmichel v. Latimer, 11 R. 
I. 395, 23 Am.R. 481. 


Tenn.—C. F. Simmons Medicine Co. 
v. Mansfield Drug Co., 23 S.W. 165, 93 
Tenn. 84. 


Eng.—Wotherspoon v. Currie, L.R. 
5 H.L. 508, 519 [rev 23 L.T.Rep.N.S. 
443 (rev 22 L.T.Rep.N.S. 260)]; Tur- 
ton v. Turton, 42 Ch.D. 128; Cheavin 
v. Walker, 5 Ch.D. 850 [rev on other 
grounds 5 Ch.D. 862]; Saxlehner v. 
Apollinaris Co., [1897] 1 Ch. 893; 
Ainsworth v. Walmsley, L.R. 1 Eq. 
518; Blanchard v. Hill, 2 Atk. 484, 2 
Reprint 692; Burgess v. Burgess, 3 
DeG.M.&G. 896, 52 Eng.Ch. 696, 43 
Reprint 351; Valentine Meat Juice 
Co. v. Valentine Extract Co., 16 A.L. 
R. 33. 


Can.—Boston Rubber Shoe Co. v. 
Boston Rubber Co., 7 Can.Exch. 187. 


“Again, it is frequently stated that 
in cases of technical trade-mark the 
fraudulent intent to deceive is pre- 
sumed, while, in cases of unfair com- 
petition, the plaintiff must prove this 
intent or show facts and circumstanc- 
es from which it may be reasonably 
inferred. ‘But upon this question of in- 
tent there is a great diversity of opin- 
ion, or of expression, in different 
courts, and it has been held in some 
cases that there is no practical dis- 
tinction in this respect between cases 
of trade-mark infringement and un- 
fair competition, since the reasons of- 
ten given for not requiring proof of 
fraudulent intent in cases of techni- 
cal trade-mark are equally applicable 
to cases of unfair competition.” W. 
R. Lynn Shoe Co. v. Auburn-Lynn 
Shoe Co., 62 A. 499, 505, 100 Me. 461, 
4 L.R.A.N.S. 960. 


[a] Fraud must be pleaded and 
shown.—Dunston v. Los Angeles Van 
& Storage Co., 131 P. 115, 165 Cal. 
89. 


[b] Circumstances must be made 
out that will show wrongful intent 
in fact, or justify that inference from 
the inevitable consequences of the 
aet complained of. Elgin Nat. Watch 
Co. v. Illinois Watch Case Co., 21 S. 
Chel 79 ssw 665,-45. L. Wd. 365; 
National Picture Theatres v. Founda- 
tion Film Corporation, 266 F. 208; 
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has also been held that proof of a fraudulent intent 
is not required where the necessary and probable 
tendeney of defendant’s conduct is to deceive the 
public, and pass off his goods or business as and for 
that of plaintiff,’° especially where only preventive 


Goldsmith Silver Co. v. Savage, 229 F. 
623, 144 C.C.A. 33 [aff 211 EF. 751]; 
United Lace & Braid Mfg. Co. v. 
Barthels Mfg. Co., 221 F. 456; Sam- 
son Cordage Works v. Puritan Cord- 
age Mills, 211 F. 603 [rev 197 F. 205, 
and aff 194 F. 573]; Charles E. Hires 
Co. v. Villepigue, 196 F. 890, 116 C. 
C.A. 452. 


[c] Where no exclusive right to 
term exists, charge of fraud or unfair 
competition in use by another must 
be supported by proof. Dry Ice Cor- 
poration of America v. Louisiana Dry 
Ice Corporation, 54 F.(2d) 882 [rev 
46 F.(2d) 526, and cert den 52 S.Ct. 
640, 286 U.S. 558]. 


[d] Burden on complainant.—To 
make a case of unfair competition, 
the burden is upon a complainant cor- 
poration to establish by clear and 
satisfactory proof that the use by 
another corporation of its own initials 
on its goods is with fraudulent intent 
to mislead purchasers. A. Y. McDon- 
ald & Morrison Mfg. Co. v. H. Mueller 
Mfg. Co., 183 F. 972, 106 C.C.A. 312 
[mod 164 F. 1001]. 


Trade-mark cases distinguished on 
this ground see supra § 28. 


70. U.S.—American Products Co. 
v. American Products Co., 42 F.(2d) 
488; Wisconsin Electric Co. v. Du- 
more, 35 F.(2d) 555 [cert gr 50 S.Ct. 
333, 281 U.S. 710, 74 L.Ed. 1132, and 
cert-dism-* 51 S.Ct. 214, 282°U.S:-813, 
75 L.Ed. 728]; Standard Oil Co. y. 
Michie, 34 F.(2d) 802; The Governor 
and Company of Adventurers of Eng- 
land Trading into Hudson’s Bay v. 
Hudson Bay Fur Co., 33 F.(2d) 801; 
Coca-Cola Co. v. Boas, 27 F.(2d) 756; 
Trappey v. MclIlhenny Co., 281 F. 
23 [cert den 43 S.Ct. 94, 260 U.S. 7338, 
67 L.Ed. 487]; W. & H. Walker v. 
Walker Bros. Co., 271 F. 395 [cert 
den 41 S.Ct. 623, 256 U.S. 702, 65 L. 
Ed. 1179]; Photoplay Pub. Co. v. La 
Verne Pub. Co., 269 F. 730 [rev 261 F. 
428]; Shredded Wheat Co. v.. Hum- 
phrey Cornell Co., 244 F. 508 [mod on 
other grounds 250 F. 960, 163 C.C.A. 
210]; Rubber & Celluloid Harness 
Trimming Co. v. F. W. Devoe & C. T. 
Reynolds Co., 233 F. 150; Moebius v. 
Louis Dejonge & Co., 215 F. 443; T. 
B. Wood’s Sons Co. v. Valley Iron 
Works, 191 F. 196 [aff 196 F. 780, 116 
C.C.A. 46]; Florence Mfg. Co. v. 
Dowd, 171 F. 122 [rev on other 
grounds 173 EF. .73;-101 (CC A 5652 
Hygeia Distilled Water Co. v. Con- 
solidated Ice Co., 144 F. 139 [aff 151 
F. 10, 80 C.C.A. 506]; Bissell Chilled 
Plow Works v. T. M. Bissell Plow 
Co., 121 F. 357; Enoch Morgan’s Sons 
Co. v. Whittier-Coburn Co., 118 F. 
657; Sterling Remedy Co. v. Sper- 
mine Medical Co., 112 F. 1000, 50 C.C, 
A. 657; Halstead v. Houston, 111 F. 
376; N. K. Fairbank Co. v. Luckel, 
ete., SoapuCo., -102'¢B. -327, 424 C.Crk. 
376; Le Page Co. v. Russia Cement 
Co. 25 Ne 9412 CC. Ab bby) ilies 
354; Coffeen v. Brunton, 5 F.Cas.No. 
2,946, 4 McLean 516, 519; Newby v. 
Oregon Cent. R. Co., 18 F.Cas.No. 10,- 
144, Deady 609. 


Ala.—N. L. Pierce Nat. Detective 
Agency v. Pierce Detective Agency, 
117° So.’ 191, 217 Ala. 594: Boston 
Shoe Shop v. McBroom Shoe Shop, 
72 So. 102, 196 Ala. 262. 


Cal.—lItalian Swiss Colony v. Itil- 
jan Vineyard Co., 110 P. 913, 158 Cal. 
252, 32 L.R.A.N.S. 439; Dodge Sta- 
tionery Co. v. Dodge, 78 P. 879, 145 
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relief against continuance of the wrong is sought or | granted.’ Even 


Cal. 380. 
Colo.—Driverless Car Co. v. Gless- 


ner-Thornberry Driverless Car Co.,, 


264 P. 653, 83 Colo. 262. 


Ga.—Saunders System Atlanta Co. 
v. Drive It Yourself Co. of Georgia, 
123 S.E. 132, 158 Ga. 1. 


Ill.—Koebel v. Chicago Landlords’ 
Protective Bureau, 71 N.E. 362, 210 
Ill. 176, 102 Am.S.R. 154 [aff 112 I11. 
App. 21]. 


Ind.—Deister Concentrator Co. v. 
Deister Mach. Co., 112 N.E. 906, 114 
N.E. 485, 63 Ind.App. 412; Hartzler 
v. Goshen Churn & Ladder Co., 104 N. 
BH. 34, 55 Ind.App. 455. 


Iowa.—Lennox Furnace Co. v. 
Wrot Iron Heater Co., 160 N.W. 356, 
165 N.W. 395, 181 Iowa 1331; Motor 
Accessories Mfg. Co. v. Marshalltown 
Motor Material Mfg. Co., 149 N.W. 
184, 167 Iowa 202; Atlas Assur. Co. 
v. Atlas Ins. Co., 112 N.W. 2382, 114 
N.W. 609, 188 Iowa 228, 128 Am.S.R. 

, 189, 15 LR.A.N.S: 625. 


Kan.—Kansas Milling Co. v. Kan- 
sas Flour Mills Co., 133 P. 542, 89 
Kan. 855, Ann.Cas.1915A 540. 


Ky.—Mayfield Milling Co. v. Cov- 
ington Bros. & Co., 278 S.W. 562, 212 
Ky. 262. 


Mass.—Forster Mfg. Co. v. Cutter- 
Tower Co., N.E. 749, 211 Mass. 
219; George G. Fox Co. v. Glynn, 78 
N.E. 89, 191 Mass. 344, 114 Am.S.R. 
619, 9 L.R.A.N.S. 1096; Viano v. Bac- 
cigalupo, 67 N.E. 641, 183 Mass. 160. 


Mich.—Dayton v. Imperial Sales & 
oe Co., 161 N.W. 958, 195 Mich. 
OM 


Minn.—Nesne v. Sundet, 101 N.W. 
490, 93 Minn. 299, 106 Am.S.R. 439. 


Mo.—McCann v. Anthony, 21 Mo. 
App. 83; Sanders v. Jacob, 20 Mo. 
App. 96. 


'N.J.—Mrs. G. B. Miller & Co. To- 

bacco Manufactory v. Commerce, 45 
N.J.Law 18, 46 Am.R. 750; Smyth 
Sales Corporation v. Kaveny, 156 A. 
322, 109 N.J.Eq. 138; Evening Journal 
Ass’n v. Jersey Pub. Co., 124 A. 767, 
96 N.J.Eq. 54; National Biscuit Co. 
v. Pacific Coast Biscuit Co. 91 A. 
126, 83 N.J.Eq. 369; Rubber & Cel- 
luloid Harness Trimming Co. v. Rub- 
ber-Bound Brush Co., 88 A. 210, 81 N. 
J.Eq. 419, 519, Ann.Cas.1915B 365; 
International Silver Co. v. Wm. H. 
Rogers Corp., 57 A. 725, 66 N.J.Eq. 
140 [rev on other grounds 60 A. 187, 
67 N.J.Eq. 646, 110 Am.S.R. 506]; 
Wirtz v. Eagle Bottling Co., 24 A. 658, 
50 N.J.Eq. 164. 


N.Y.—Chas. S. Higgins Co. v. Hig- 
gins Soap Co., 39 N.E. 490, 144 N.Y. 
462, 43 Am.S.R. 769, 27 L.R.A. 42; 
Vulcan v. Myers, 34 N.E. 904, 139 N. 
Y. 364; Waterman v. Shipman, 29 N. 
BH. 111, 1380 N.Y. 301; Dutton v. Cup- 
pies, 102 N.Y.S. 309, 117 App.Div. 
172; German American Button Co. 
v. A. Heymsfeld, Inc., 156 N.Y.S. 223, 
170 App.Div. 416; Roy Watch-Case 
Co. v. Camm-Roy Watch-Case Co., 58 
N.Y.S. 979, 28 Misc. 45; Clinton Me- 
tallic Paint Co. v. New York Metallic 
Paint Co., 50 N.Y.S. 437, 28 Misc. 66; 
Buffalo Yellow Cab Co. v. Baureis, 230 
N.Y.S. 343, 132 Misc. 654; Ajax Tool 
Co. v. Buchalter Tool Co., 211 N.Y.S. 
241, 125 Mise. 752; Bush Terminal 
Co. v. Bush Terminal Trucking Co., 
206 N.Y.S. 2, 123 Misc. 448; Checker 
Cab Mfg. Corporation v. Sweeney, 
197 N.Y.S. 284, 119 Misc. 780; Brown 
v. Farda, 194 N.Y.S. 247; Amoskeag 
Mfg. Co. v. Garner, 54 How.Pr. 297. 


TRADE-MARKS, TRADE-NAMES, 


Ohio.—Safe-Cabinet Co. v. Globe 
Wernicke Co., 34 OhioCir.Ct. 528, 537, 
19 OhioCir.Ct.N.S. 31; Marshall Drug 
Co. v. Uberstine-Fraiberg Drug Co., 
28 OhioN.P.N.S. 412; Big Store Co. v. 
Levine, 22 OhioN.P.N.S. 469. 


Or.—Wood v. Wood, 151 P. 969, 78 
Or. 181, L.R.A.1916C 251, Ann.Cas. 
1918A 226. 


Pa.—Chas, H. Elliott Co. v. Skill- 
krafters, Inc., 114 A. 488, 271 Pa. 185; 
Pennsylvania Central Brewing Co. v. 
Anthracite Beer Co., 101 A. 925, 258 
Pa. 45; Suburban Press v. Philadel- 
phia Suburban Pub. Co., 75 A. 1037, 
227 Pa. 148; American Clay Mfg. Co. 
v. New Jersey American Clay Mfg. 
Co., 47 A. 936, 198 Pa. 189; Potter v. 
Osgood, 79 Pa.Super. 397; Colton v. 
Thomas, 2 Brewst. 308, 7 Phila. 257; 
Clark, etce., Co. v. Scott, 4 Lack.Leg. 
Nu 159). Hoyt. v.. Hoy tine) Pa. Con i522. 


Philippine-—Alhambra Cigar, etc., 
Mfg. Co: v. Mojica, 27 Philippine 266. 


R.I.—Armington v. Palmer, 42 A. 
308, 21 R.I. 109, 79 Am.S.R. 786, 43 L. 
R.A. 95. 


Tenn.—Supreme Lodge K, P. v. 
ome Lodge K. P., 2 Tenn.Civ.App. 
429. 


Tex.—Western Grocer Co. v. Caf- 
farelli, (Civ.App.) 108 S.W. 413 [rev 
on other grounds 127 S.W. 1018, 102 
Tex. 104]. 


Wash.—Martell v. St. Francis Ho- 
tel Co., 98 P. 1116, 51 Wash. 375, 16 
Ann.Cas. 593. 


Eng.—North Cheshire, etc., Brew- 
ery Co. v. Manchester Brewery Co., 
[1899] A.C. 83; Single Mfg. Co. v. 
Loog, 8 App.Cas. 15; Singer Mach. 
Manufacturers v. Wilson, 3 App.Cas. 
376; Wotherspoon v. Currie, L.R. 5 
H.L. 508 [rev 23 l..T.Rep.N.S. 443 
(rev 22 L.T.Rep.N.S. 260)]; Redda- 
way v. Bentham Hemp-Spinning Co., 
[1892] 2 Q.B. 639; Saxlehner v. Apol- 
linaris Co., [1897] 1 Ch. 893; Powell 
v. Birmingham Vinegar Brewery Co., 
[1896] 2 Ch. 54 [aff [1899] A.C. 710]; 
Hendriks v. Montagu, 17 Ch.D. 638; 
Walsh v. Knott, 4 Kay&J. 747, 70 Re- 
print 310; Guardian F., ete., Assur. 
Co. v. Guardian, etc., Ins. Co., 50 L.J. 
Ch. 253; Millington v. Fox, 3 Myl.& 
C. 338, 14 Eng.Ch. 338, 40 Reprint 956. 


Man.—Arkin v. Polinsky, 32 Man. 
538; Slater v. Ryan, 17 Man. 89. 


Que.—Beatty v. Mansfield, 54 Que. 
Super. 145, 42 Dom.L.R. 678. 


“All the recent cases decide, dif- 
fering from the earlier ones in that 
respect, that it is not necessary that 
an actual intention to deceive should 
have existed, if the effect of the imi- 
tation is probable deception.” Hoyt 
v. Hoyt, 2 Pa.Co. 152, 154. 


“The vital question . . . is not 
what did the defendant mean, but 
what has he done?” Wirtz v. Eagle 
Bottling Co., 24 A. 658, 659, 50 N.J. 
Eq. 164, 167 [quot International Sil- 
ver Co. v. Wm. H. Rogers Corp., 57 
A. 1037, 1041, 66 N.J.Hq. 119 (rev on 
other grounds 60 A. 187, 67 N.J.Eq. 
646, 110 Am.S.R. 506)]. 


“The probable and ordinary con- 
sequences of the act, as distinguish- 
ed from the intent and motive of the 
parties. » must constitute the 
test.” Nesne v. Sundet, 101 N.W. 
oa 492, 93 Minn, 299, 106 Am.S.R. 


“Tt is quite true, in cases of unfair 
competition, in the usual phase, that 
the question depends upon the pur- 
pose, or upon the question of good or 


et a a iy a ha ee 
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[ 
if the resemblance is accidental and 


bad faith, while upon another phase 
the question would be whether a sit- 
uation, in and of itself, without re- 
gard’to the question of good or bad 
faith;~ the ways and means are, in 
and of themselves, calculated to de- 
ceive members of the public into buy- 
ing one thing when they think they 
are getting another.” W. & H. Walk- 
mechs Walker Bros. Co., 271 F. 395, 
397. 


“The injury will be neither greater 


nor less by the knowledge of the par-. 


ty.”’ Coffeen v. Brunton, 5 F.Cas.No. 
2,946, 4 McLean 516, 519. 


[a] Defendant’s intent is not ma- 
terial where the necessary reSult of 
the act is to commit legal wrong, but, 
where neither such natural result, 
nor such actual intent exists, unfair 
competition is not made out. Rath- 
bone, Sard & Co. v. Champion Steel 
Range Co., 189 F. 26, 110 C.C.A. 596, 
87 L.R.A.N.S. 258. 


[b] Where evidence discloses 
harmful results to complainant in 
fact it has been held unnecessary for 
the complainant to show an express 
intent and design on the part of de- 
fendant to injure complainant's trade. 
American Radio Stores v. American 
Radio & Television Stores Corpora- 
tion, (Del.Ch.) 150 A. 180. 


[c] Injury same regardless of in- 
tent.—Unfair competition involves 
trading on another’s reputation and 
good will, and the injury is the same 
regardless of the intent with which 
it is done. Howard Dustless Duster 
Co. v. Carleton, 219 F. 913; Hartzler 
v. Goshen Churn & Ladder Co., 104 
N.E. 34, 55 Ind.App. 455. 


[d] Motive not important.—(1) 
On a bill to enjoin unfair competi- 
tion, it is not defendant’s motive that 
is important, but it is his conduct in 
unfairly depriving complainant of 
that which belongs to him that is 
condemned and gives the court juris- 
diction and justifies an injunction. 
Krueger v. Lundeen, 211 Tll.App. 320. 
(2) “The motive with which one does 


that which he has the right to do is: ° 


of no consequence.” Ball v. Broad- 
way Bazaar, 106 N.Y.S. 249, 121 App. 
Div. 546, 549 [rev on other grounds 87 
N.E. 674, 194 N.Y. 429]. 


Le] Acts done by servant or agent. 
—Denial of an injunction in an ac- 
tion to restrain unfair competition, 
practiced by a retailer in supplying 
goods of one manufacturer when an- 
other’s were requested, was held not 
authorized because such previous 
acts had been innocently done, or 
done by defendant’s servants, or be- 
cause hardship might result to de- 
fendant, the rule that, where one of 
two innocent parties must suffer by 
the act of a third, he who clothed 
the wrongdoer with power to injure, 
must bear the loss, being applicable. 
B. V. D. Co. v. Kaufmann & Baer Co., 
123 A. 656, 279 Pa, 152. 


[f] Actual fraud is not necessary, 
constructive fraud being sufficient. 
G. B. McVay & Son Seed Co. v. Me- 
Vay Seed & Floral Co., 79 So. 116, 201 
Ala. 644. 


71. U.S.—American Products Co. 
v. American Products Co., 42 F.(2d) 
488; Van Houten yv. Hooton Cocoa, 
ete, Co.,/ 130° BY 600. : 


Ala.—Boston Shoe Shop vy. Mc- 
Broom Shoe Shop, 72 So. 102, 196 Ala 
262 [cit Cyc]. 


Colo.—Driverless Car Co. v. Gless- 
ner-Thornberry Driverless Car Co,, 
264 P. 658, 83 Colo. 262 [cit Cyc]. 


. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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not intentional, plaintiff is entitled to protection 
against its injurious results to his trade.7? 
ever, fraudulent intent is important and in elose 
It may even deprive one 
of the right-to use words or marks primarily publici 
juris,7* and the absence of any evidence of an 
intention to deceive is often alluded to in denying 


cases may be decisive.73 


N.J.—International Silver Co. v. 
Wm. H. Rogers Corp., 57 A. 1037, 66 
N.J.Eq. 119 [rev on other grounds 60 
Paei 67 N.J.Eq. 646, 110 Am.S.R. 


N.Y.—Vulcan v. Myers, 34 N.E. 904, 
139 N.Y. 364; German-American But- 
ton Co. v. A. Heymsfeld, Inc., 156 N. 
Y.S. 223, 170 App.Div. 416; Clinton 
Metallic Paint Co. v. New York Me- 
tallic Paint Co., 50 N.Y.S. 487, 23 
Mise. 66; Oneida Community _ v. 
Oneida Game Trap Co., 
eon 154 N.Y.S. 391, 168 App.Div. 


: Philippine.—Alhambra Cigar, etc., 
Mfg. Co. v. Mojica, 27 Philippine 266. 


' Hing.—Moet v. Couston, 33 Beav. 
578, 55 Reprint 493. 


[a] Im action at law, fraud is of 
the essence of the injury and must be 
proved. Crawshay v. Thompson, 4 
at SG. 357, 43 E.C.L. 189, 134 Reprint 


Denial of accounting for damages 
and profits where there was no fraud- 
ulent intent see infra § 277. : 


72. Ga.—Saunders System Atlan- 
ta Co. v. Drive It Yourself Co. of 
Georgia, 123 S.E. 132, 158 Ga. 1. 


Ky.—Crutcher & Starks v. Starks, 
171 S.W. 438, 435, 161 Ky. 690. 


N.Y.—Gotham Silk Hosiery Co. v. 
Reingold, 228 N.Y.S. 9, 223 App.Div. 
260; Amoskeag Mfg. Co. v. Spear, 4 
N.Y.Super. 599. 


Pa.—Dreydoppel v. Young, 14 
Phila. 226; New Method Steam Laun- 
dry Co. v. Tomlinson, 35 Pa.Co. 296. 


Philippine-—Alhambra Cigar, etc., 
Mfg. Co. v. Mojica, 27 Philippine 266. 


73. U.S.—Moebius v. Louis De- 
jonge & Co., 215 F. 443; Coca-Cola Co. 
v. Gay-Ola Co., 200 F. 720, 119 C.C.A. 
164. 


Colo.—Driverless €ar Co. v. Gless- 
ner-Thornberry Driverless Car Co., 
264 RP. 653, 83 Colo. 262 [cit Cyc]. 


Kan.—Kansas Milling Co. v. Kan- 
sas Flour Mills Co., 133 P. 542, 89 
Kan. 855, Ann.Cas.1915A 540. 


Mo.—Lo Buono v. V. Viviano & 
Bros. Macaroni Mfg. Co., 198 S.W. 
498, 197 Mo.App. 618. 


Or.—Duniway Pub. Co. v. North- 
west Printing, ete. Co., 8 P. 283, il 
Or. 322. 


[a] Presence of inequitable pur- 
pose is an element of great weight in 
determining a question of fairness in 
trade. Ogilvie v. . & C. Merriam 
Co., 149 F. 858 [mod 159-F. 638, 88& 
C.C.A. 596, 16 L.R.A.N.S. 549, 14 Ann. 
Cas. 796 and cert den 28 S.Ct. 761, 209 
U.S. 551, 52 L.Ed. 922]. 


[b] Existence of wrongful intent 
might justify the interference of a 
court of equity on a less showing of 
injury than would otherwise be re- 
quired. Kansas Milling Co. Vv. Kan- 
sas Flour Mills Co., 133 P. 542, 89 
Kan. 855, Ann.Cas.1915A 540. 


[c] Consideration of intent by 
court.—In determining whether com- 
petition is unfair, a court of equity 
will scrutinize the intent entertained 
by defendant. Lo Buono v. V. Vivia- 
no & Bros. Macaroni Mfg. Co., 198 S. 
WwW. 498, 197 Mo.App. 618. 


150 ONES, 


How- 


end.*7 


74 Coca-Cola Co. v. Gay-Ola Co., 
200 F. 720, 119 C.C.A. 164; Elgin But- 
ter Co. v. Elgin Creamery Co., 40 N. 
H. 616, 155 Ill. 127. 


[a] Underlying intent to perpe- 
trate a fraud on consumers must col- 
or the accompanying acts, and may 
be taken into account in determining 
the sense in which words used would 
naturally be interpreted, and were ex- 
pected to be interpreted. S. S. Kres- 
ge Co. v. Champion Spark Plug Co., 
3 F.(2d) 415. 


75. U.S.—Benjamin Moore & Co. 
v. Auwell, 178 F. 543, 102 C.C.A. 53 
[aff 172 F. 508]; Moore v. Auwell, 172 
F. 508 [aff 178 F. 543, 102 C.C.A. 53]; 
Capewell Horse Nail Co. v. Putnam 
Nail Co., 140 F. 670; Regensburg v. 
Juan F. Portuondo Cigar Mfg. Co., 
136 F. 866 [aff 142 F. 160, 73 C.C.A. 
378]; Stevens Linen Works v. Don, 
121 Mt. fait £27 950,62 C.GrA. 
582]; Kipling v. Putnam, 120 F. 631, 
57 CCA. 295, 65 IbsR.A.. 8733)" Gan- 
nett v. Ruppert, 119 F. 221 [rev on 
other grounds 127 F.. 962, 62 C.C.A. 
594]; Daviess County Distilling Co. 
v. Martinoni, 117 F. 186; Harper v. 
Tare, 103 FB. 2038, 48. C.C.A, 182; ha 
Republique Francaise v. Schultz, 94 
F. 500; N. K. Fairbank Co. v. R. W. 
Bell Mfg. Co., 71 F. 295 [rev on other 


|grounds 77 F. 869, 23 C.C.A. 554]; 


Putnam Nail Co. v. Ausable Horse- 
nail Co., 53 F. 390. 


Cal.—Excelsior Cereal Milling Co. 
v. Taylor Milling Co., 186 P. 207, 43 
Cal.App. 591. 


N.J.—Bear Lithia Springs Co. v. 
Great Bear Spring Co., 68 A. 86, 72 N. 
J.Hg: 871, 


N.Y.—Boessneck v. Iselin, 82 N.Y. 
S. 164, 83 App.Div. 290; T. B. Dunn 
COZ. surtx Nites Co. 631 Nev eSeuiaes; 
50 App.Div. 75; Lavanburg v. Pfeif- 
fer, 66 N.Y.S. 39, 31 Misc. 690; Brown 
v. Farda, 194 N.Y.S. 247; Snowden 
v. Noah, Hopk. 347, 14 Am.D. 547. 


Or.—Duniway Pub. Co. v. North- 
west Printing, etc., Co., 8 P. 283, 11 
Or. 322. 


Eng.—Civil Service Supply Assoc. 


v. Dean, 13 Ch.D. 512; Merchant 
Banking Co. v. Merchants’ Joint 
Stock Bank, 9 Ch.D. 560; Cowen v. 


Hulton, 46 L.T.Rep.N.S. 897. 


76. U.S.—Miller Rubber Co. v. 
Behrend, 242 F. 515, 155 C.C.A, 291; 
International Silver Co. v. Rodgers 
Bros. Cutlery Co., 136 F. 1019; Enoch 
Morgan’s Sons Co. v. Hunkele, 8 F. 
Cas.No. 4,493, 10 Reporter 577, 16 
Off.Gaz. 1092; Frese v. Bachof, 9 F. 
Cas.No. 5,110, 14 Blatchf. 432, 13 Off. 
Gaz. 635. 


Cal.—Banzhaf v. Chase, 88 P. 704, 
150 Cal. 180; Schmidt v. Brieg, 35 P. 
623, 100 Cal. 672, 22 L.R.A. 790. 


Ind.—Smail v, Sanders, 20 N.E. 296, 
118 Ind. 105. 


N.J.—O’Grady v. 
175, 72 N.J.Eg. 805. 


N.Y.—Keasbey v. Brooklyn Chemi- 
cal Works, 37 N.E. 476, 142 N.Y. 467, 
40 Am.S.R. 623. 


Pa.—vVan Stan’s Stratena Co. v. Van 
Stan, 58 A. 1064, 209 Pa. 564, 103 Am. 
S.R. 1018. 


Tenn.—C. F. Simmons Medicine Co. 


McDonald, 66 A. 


an injunction where the similarity complained of 
is not clearly sufficient to cause confusion or decep- 
tion.*® -A wrongful imitation for a fraudulent pur- 
pose will be enjoined,’® as where defendant actually 
intended to deceive, and adopted means to that 
But means must be adopted such as to 
make deception and injury reasonably probable as 


v. Mansfield Drug Co., 23 S.W. 165, 
93 Tenn. 84. 


77. U.S.—McLean v. Fleming, 96 
U.S. 245, 24 L.Ed. 828; Allen v. Wal- 
ton Wood, etc., Co., 178 F. 287; Bil- 
liken Co. v. Baker, etc., Co., 174 F. 
829; Rushmore v. Saxon, 170 F. 1021, 
95 C.C.A. 671 [aff 158 F. 499]; Hole- 
proof Hosiery Co. v. Fitts, 167 F. 378; 
National Water Co. v. O’Connell, 159 
FE. 1001 [aff 161 F. 545, 88 C.C.A. 487]; 
Rushmore v. Saxon, 158 F. 499 [aff 
0. BY £0215. (951 Cs CsA 671s 2 Regd 
Reynolds Tobacco Co. v. Allen Bros. 
Tobacco Co., 151 F. 819; Coats v. 
John Coates Thread Co., 135 F. 177; 
Scriven v. North, 134 F. 366, 67 C.C.A. 
348 [mod 124 F. 894]; Royal Baking 
Powder Co. v. Royal, 122 F. 387, 58 
C.C.A. 499; Bauer vy. La Société, etc., 
120 F. 74, 56 C.C.A. 480; Gannett v. 
Ruppert, 119 F. 221 [rev on other 
grounds 127 F. 962, 62 C.C.A. 594]; 
Computing Scale Co. v. Standard 
Computing Scale Co., 118 F. 965, 55 C. 
C.A. 459; Enoch Morgan’s Sons Co, v. 
Whittier-Coburn Co., Bis 65.4 
Swift v. Groff, 114 F. 605; Interna- 
tional Silver Co. v. Wm. G. Rogers 
Co., 113 F. 526; Peck v. Peck Bros. 
Cox, 113) F-29151 Cir Al 82515. 622 RR: 
A. 81 [cert den 23 S.Ct. 843, 187 U.S. 
643, 47 L.Hd. 346]; Sterling Remedy 
Co. v. Spermine Medical Co., 112 F. 
1000, 50 C.C.A. 657; Lalance, ete., 
Mfg. Co. v. National Enameling, etce., 
Co., 109 F. 317; Charles E. Hires Co. 
v. Consumers’ Co., 100 F. 809, 41 C. 
C.A. 71; Thomas G. Plant Co. v. May 
Co., 100 EF. 72; Id., 105 F. 375, 44 Cc. 
A. 534; Continental Ins. Co. v. Con- 
tinental Fire Assoc., 96 F. 846; Drap- 
er v. Skerrett, 94 F. 912; Saxlehner 
v. Neilsen, 91 F. 1004, 34 C.C.A. 690 
[mod 88 FE. 71, and rev on other 
grounds 21 S.Ct. 16, 179 U.S. 438, 45 
L.Ed. 77]; Centaur Co. vy. Robinson, 
91 F. 889; Burnett v. Hahn, 88 F. 694; 
Collinsplatt v. Finlayson, 88 F. 693; 
Centaur Co. v. Killenberger, 87 F. 
725; R. Heinisch’s Sons Co. v. Boker, 
86 EF. 765; Von Mumm vy. Wittemann, 
85 F. 966 [aff 91 F. 126, 338 C.C.A. 404]; 
Hostetter Co. v. Sommers, 84 F. 333; 
Pennsylvania Salt Mfg. Co. v. Myers, 
79 EF. 87 [appeal dism 82 F. 1003, 27 
C.C.A. 683]; N. K. Fairbank Co. v. 
R. W. Beli Mfg. Co., 77 F. 869, 23 
GGA. 554 [rev 71. F.42954;5. Buek’s 
Stove, etce., Co. v. Kiechle, 76 F. 758; 
Clark Thread Co. v. Armitage, 74 F. 
936, 21 CCA, 1785. Meverivie Drags. 
L. Bull Vegetable Medicine Co., 58 
F. 884, 7 C.C.A. 558; Von Mumm v. 
Frash, 56 F. 830; Putnam Nail Co. v. 
Bennett, 43 F. 800; Brown Chemical 
Co. v. Stearns, 37 F. 360; Southern 
White Lead Co. v. Cary, 25 F. 125; 
Landreth v. Landreth, 22 F. 41; Saw- 
yer v. Horn, 1 F. 24, 4 Hughes 239; 
Enoch Morgan’s Sons Co. v. Hunkele, 
8 F.Cas.No. 4,493, 10 Reporter 577, 16 
Off.Gaz. 1092; Taylor v. Carpenter, 23 
F.Cas.No. 13,784, 3 Story 458; Kinney 
v. Basch, 16 Am.L.Reg.N.S. 596; Tay- 
lor v. Carpenter, 23 F.Cas.No. 138,785, 
2 Woodb.&M. 1. 


Cal.—Schmidt v. Brieg, 
100 Cal. 672, 22 L.R.A. 790. 


Fla.—El Modelo Cigar Mfg. Co. v. 
Gato, 7 So. 23, 25 Fla. 886, 23 Am.S.R. 
537, 6 L.R.A. 823. 


Ga.—Whitley Grocery Ca. v. Mc- 
eae Mfg. Co., 32 S.H. 1138, 105 Ga. 


35 P. 623, 


406 [68 C.J.] 


a mere fraudulent intent to deceive is insufficient.? 8 


Question of fact. 


Ill.—Koebel v. Chicago Landlords’ 
Protective Bureau, 71 N.E. 362, 210 
Ill. 176, 102 Am.S.R. 154 [aff 112 Il. 
App. 21]; Allegretti v. Allegretti 
Chocolate Cream Co., 52 N.E. 487, 177 
Ill. 129 [aff 76 Ill.App. 581]; Hopkins 
Amusement Co. v. Frohman, 103 Ill. 
App. 613 [aff 67 N.E. 391, 202 Ill. 541]; 
O’Kane v. West End Dry Goods Store, 
72 Ill.App. 297. 


Ind.—Smail v. Sanders, 20 N.E. 296, 
118 Ind. 105; Keller v. B. F. Good- 
rich Co., 19 N.E. 196, 117 Ind. 556, 10 
Am.S.R. 88; Computing Cheese Cut- 
ter Co. v. Dunn, 88 N.E. 93, 45 Ind. 
App. 20. 


Mass.—Samuels y. Spitzer, 58 N.E. 
693, 177 Mass. 226. 


Mo.—Drummond Tobacco Co. v. Ad- 
dison Tinsley Tobacco Co., 52 Mo. 
App. 10; Sanders v. Jacob, 2Q Mo. 
App. 96. 


N.J.—Perlberg v. Smith, 62 A. 442, 
70 N.J.Eq. 638; Johnson vy. Seabury, 
61 A. 5, 69 N.J.Eq. 696; Bureka Fire 
Hose Co. v. Rubber Mfg. Co., 60 A 
561, 69 N.J.Eq. 159 [aff 71 A. 1134, 71 
N.J.Eq. 300]; International Silver Co. 
v. William H. Rogers Corp., 60 A. 187, 
67 N.J.Eq. 646, 110 Am.S.R. 506. 


| N.Y.—Burrow v. Marceau, 109 N.Y. 
S. 105, 124 App.Div. 665; Dunlap v. 
Young, 74 N.Y.S. 184, 68 App.Div. 137 
[rev on other grounds 66 N.E. 964, 174 
N.Y. 3827]; Anargyros v. Egyptian 
Amasis Cigarette Co., 66 N.Y.S. 626, 
54 App.Div. 345; Reckitt v. Kellogg, 
50 N.Y.S. 888, 28 App.Div. 111; Tuerk 
Hydraulic Power Co. v. Tuerk, 36 N. 
Y.S. 384, 92 Hun 65; Gebbie v. Stitt, 
31 N.Y.S. 102, 82 Hun 93 [appeal dism 
42 N.E. 728, 148 N.Y. 732]; Amoskeag 
Mfg. Co. v. Spear, 4 N.Y.Super. 599; 
Falk v. American West Indies Trad- 
ing Co., 73 N.Y.S. 547, 36 Misc. 376 
[aff 75 N.Y.S. 964, 71 App.Div. 320, 
dism 64 N.B. 1120, 171 N.Y. 679]; 
Gaines v. Leslie, 54 N.Y.S. 421, 25 
Mise. 20; ‘Charles S. Higgins Co. v. 
Amalga Soap Co., 30 N.Y.S. 1074, 10 
Mise. 268; Brown v. Braunstein, 83 
N.Y.S. 1096; Kassel v. Jeuda, 61 App. 
Div. 613, 70 N.Y.S. 480; International 
Soc. v. International Soc., 59 N.Y.S. 


785; Cook vy. Starkweather, 13 Abb. 
Pr.N.S. 392; Fetridge v. Merchant, 4 
Abb.Pr. 156; Taylor v. Carpenter, 2 


Sandf.Ch. 603 [aff 11 Paigé 292, 42 
Am.D. 114], 


Pa.—Suburban Press vy. Philadel- 
phia Suburban Pub. Co., 75 A. 10387, 
2271 Pa. 148; Hires v. Hires, 6 Pa.Dist. 
285; Shepp v. Jones, 3 Pa.Dist. 539. 


Tenn.—C. F. Simmons Medicine Co. 
v. Mansfield Drug Co., 23 S.W. 165, 93 
Tenn. 84. 


Tex.—Alff v. Radam, 14 S.W. 164, 
77 Tex. 530, 19 Am.S.R. 792, 9 L.R.A. 
145; Scanlan y. Williams, 114 S.W. 
862, 53 Tex.Civ.App. 28. 


Wis.—Avenarius v. Kornely, 121 N. 
W. 336, 189 Wis. 247. 


Eng.—Reddaway v. Banham, [1896] 
A.C. 199 [rev [1895] 1 Q.B. 286]; Lee 
v. Haley, L.R. 5 Ch. 155; Massam v. 
Thornley’s Cattle Food Co., 14 Ch.D. 


748; Taylor v. Taylor, 2 Eq.Rep. 290, 
23 Eng.L.&Eq. 281; Hine v. Lart, 10 
Jur. 106. 


Ont.— “My Valet” Ltd. v. Winters, 
29 Ont.L. 1, 4 Ont.W.N. 1316 [aff 27 


The existence of a fraudulent 
intent is a question of fact for the jury.”® 


[§ 106] b. Presumptions and Inferences. 
ulent intent may be established by the circumstanc- 


TRADE-MARKS, TRADE-NAMES, 


Fraud- 


Ont.L. 286]. 


Que.—Vive Camera Co. v. Hogg, 18 
Que.Super. 


N.W.Terr.—Templeton v. 
4 Terr.L. 340. 


78. U.S. Tobacco Co. v. McGreen- 
ery, 144 F. 531 [aff 144 F. 1022, 74 
C.C.A. 682]; G. W. Cole Co. v. Ameri- 
can Cement, etc., Co., 130 F. 703, 65 
C.C.A. 105; Centaur Co. v. Marshall, 
OTT ES bo os) CC. Cy Acid Los mreumniay jive 
Diamond Steel Co., 89 F. 706, 32 C.C. 
A. 324; N. K. Fairbank Co. v. R. W. 
Bell, (Mfe. ‘Co. 27% (RL 869), 923) CC AY 
554; Munn & Co. vy. Americana Co., 
91 A. 87, 83 N.J.Eq. 309, L.R.A.1916D 
116 [mod 88 A. 330, 82 N.J.Eq. 63]; 
Henry Romeike, Ince: v. Albert 
Romeike & Co., 167 N.Y.S. 235, 179 
App.Div. 712 [aff 124 N.E. 898, 227 
N.Y. 561]; Tallcot v. Moore, 6 Hun 
(N.Y.) 106; Lever v. Bedingfield, 80 
L.T.Rep.N.S. 100. 


79. Shaw vy. Pilling, 34 A. 446, 175 
Pa. 78. 


80.. American Products Co. v. 
American Products Co. 42 F.(2d) 
488; Wisconsin Electric Co. v. Du- 
more, 35 F.(2d) 555 [cert gr 50 S.Ct. 
333, 281 U.S. 710, 74 L.Ed. 1132, and 
cert dism 51 S.Ct. 214, 282 U.S. 813, 
75 L.Ed. 728]. 


[a] Direct evidence not necessary. 
—Actual fraud or wrongful intent 
need not be proved by direct evidence 
to obtain relief against unfair com- 
petition; the presumption being that 
every person intends the ordinary re- 
sult of his acts. American Products 


Wallace, 


Co. v. American Products Co., 42 F. 
(2d) 488. 
[b] Inference against sworn prot- 


estations of defendant.—In cases of 
unfair competition, the fraudulent in- 
tent is often inferred from the facts, 
sometimes against the sworn protes- 
tations of defendant. Wolf Bros. & 
Co. v. Hamilton-Brown Shoe Co., 206 
EF. 611, 124 C.C.A. 409 [rev 192 F. 930, 
and aff 36 S.Ct. 269, 240 U.S. 251, 60 
L.Ed. 629]. 


81. U.S.—Scandinavia Belting Co. 
v. Asbestos & Rubber Works of 
America, 1257 R937, 16926. GA, 87 
[cert den 39 S.Ct. 494, 250 U.S. 644, 63 
L.Ed. 1186]; Rubber & Celluloid Har- 
ness Trimming Co. v. F. W. Devoe 
& C. T. Reynolds Co., 233 F. 150. 


Cal.—Mills v. San Diego Conserva- 
Bory of Music, 191 P. 546, 47 Cal.App. 


Ky.—Newport Sand Bank Co. v. 
Monarch Sand Mining Co., 137 S.W. 
784, 144 Ky. 7, 34 L.R.A.N.S. 1040. 


N.J.—Smyth Sales Corporation vy. 
Kaveny, 156 A. 322, 109 N.J.Eq. 138. 


N.Y.—American Chain Co. v. Carr 
Chain Works, 252 N.Y.S. 860, 141 
Mise. 3038. 


And see cases infra note 82. 


[a] Wrongful intent held fairly 
inferable from facts.—Mills vy. San 
Diego Conservatory of Music, 191 P. 
546, 47 Cal.App. 300. 


[b] Chance explanation incredible. 
—‘Assuming that there is such a 
thing as chance, it is seldom found as 
an element in the adoption of a trade- 
mark, especially one which another 


[§§ 105-106 


es,2° and may be presumed from a similarity close 
enough to cause actual or probable deception or 
damage,®1 upon the principle that persons are held 
to have intended the. natural and probable econse- 
quences of their acts.°? 
a matter of law, conclusive evidence of an inten- 


Mere similarity is not, as 


person has found useful in his busi- 
ness.” Bolen, ete., Mfg. Co. v. Jon- 
asch, 60 N.Y.S. 555, 29 Misc. 99, 102. 


82. U.S.—Lawrence Mfg. Co. Vv. 
Tennessee Mfg. Co., 11 S.Ct. 396, 138 
U.S. 587, 34 L.Ed. 997; Horlick’s 
Malted Milk Corporation v. Horluck’s, 
Ine., 43 F.(2d). 767; American Prod- 
ucts Co. v. American Products Co., 
42 F.(2d) 488; Akron-Overiand Tire 
Co. v. Willys-Overland Co., 
674 [aff 268 F. 151]; Helmet Co. v. 
Wm. Wrigley, Jr., Co., 245 F. 824 158 
C.C.A. 164; Meccano, Limited v. Wag- 
ner, 234 F. 912 [reopening authorized 
235 F. 890, 149 C.C.A. 202, and mod on 
other grounds 246 F. 603, 158 C.C.A. 
573]; Gorham Mfg. Co. v. Weintraub, 
196 EF. 957; Billiken Co. v. Baker, etc., 
Co., 174 F. 829; Wolf v. Hamilton- 
Brown Shoe Co., 165 F. 4138, 91 C.C.A. 
363 [certiorari den 29 S.Ct. 696, 214 U. 
S. 514, 53 L.Ed. 1063]; Baker v. Puri- 
tan Pure Food Co., 139 F. 680; Inter- 
national Silver Co. v. Rodgers Bros. 
Cutlery Co., 136 F. 1019; Devlin v. 
McLeod, 135 F. 164; Bickmore Gall 
Cure Co. v. Karns, 134 F. 833, 67 C.C. 
A. 439 [rev 126 F. 573]; Drewry v. 
Wood, 127 F. 887; Enterprise Mfg. 
Co. v. Landers, 124 F. 923 [aff 131 F. 
240, 65 C.C.A. 587]; Scriven v. Nerth, 
124 F. 894 [mod on other grounds 134 
F. 366, 67 C.C.A. 348]; ‘Cantrell v. 
Butler, 124 F. 290; Lalance, etc., Mfg. 
Co. v. National Enameling, etc., Co., 
109 F. 317; R. Heinisch’s Sons Co. v. 
Boker, 86 F. 765; Cleveland Stone 
Co. v. Wallace, 52 F. 431; Liggett, 
etc., Tobacco Co. v. Hynes, 20 F. 883 
[aff 9 S.Ct. 60, 128 U.S. 182, 32 L.Ed. 
395]; Draper v. Skerrett, 116 F. 206. 


Cal.—Sun-Maid Raisin Growers of 
California v. Mosesian, 258 P. 630, 84 
Cal.App. 485. 


Ga.—Saunders System Atlanta Co. 
v. Drive It Yourself Co. of Georgia, 
123 S.H. 132, 458 Ga. 1. 


Iowa.—Atlas Assur. Co. v. Atlas 
Ins. Co., 112 N.W. 232, 138 Iowa 228, 
128 Am:S.R. 189, 15 L.R.A.N.S. 625 
[mod on other grounds 114 N.W. 609, 
138 Iowa 228, 15 L.R.A.N.S. 625, 128 
Am.S.R. 189]. 


La.—Yellow Cab Co. of New Or- 
sone v. Jones, 101 So. 216, 156 La. 


N.J.—Eureka Fire Hose Co. v. Eu- 
reka Rubber Mfg. Co., 60 A. 561, 69 
N.J:g. 159) Pafltl Al as34 7 Nie 
Eq: 300]. 


N.Y.—Vulcan v. Myers, 34 N.E. 904, 
139 N.Y. 864; Volger v. Force, 71 
N.Y.S.. 209, 63: App-Div. 122;) 4Me=- 
Loughlin v. Singer, 53 N.Y.S. 342, 33 
App.Div. 185; Day v. Webster, 49 N. 
Y.S. 314, 23 App.Div. 601; Curtis v. 
Bryan, 2 Daly 312, 36 How.Pr. 33; 
Buffalo Yellow Cab Co. v. Baureis, 
230 N.Y.S. 343, 132 Misc. 654; Bolen, 
etc., Mfg. Co. v. Jonasch, 60 N.Y.S. 
555, 29 Misc. 99. 


Ohio.—Drake Medicine Co. v. Gless- 
ner, 67 N.E. 722, 68 OhioSt. 337. 


Or.—Duniway Pub. Co. vy. North- 
Oo sep ae ete. Co 8 Pa283) ts 
rr. 5 


Pa.—Juan F, Portuondo Cigar Mfg. 
Co. v. Vicente Portuondo Cigar Mfg. 
Co., 70 A. 968, 222 Pa. 116; Brown v. 
Seidel, 25 A. 1064, 153 Pa. 60. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tion to deceive®* although such intent may be in- 
ferred, as a matter of fact, from similarity.84 Form, 
color, and general appearance may be considered,®® 


AND UNFAIR COMPETITION 


and the greater the number of points of similarity, 


the stronger is the inference of an intentional imi- 
Conspicuous and 
unnecessary use or display of another’s character- 
istic words or marks,’7 an untruthful use of a name 
previously identified with plaintiff’s goods,8® or con- 
tinuance of use in the same form after notice of 


tation with intent to deceive.8* 


R.I.— Yellow Cab Co. of Rhode Is- 
Lena v. Anastasi, 124 A. 785, 46 R.I. 


Eng.—Saxlehner y. Apollinaris Co., 
BESSA! (Ch. 893 (7Day lor vi baylor, 
2 Eq.Rep. 290, 23 Eng.L.&Eq. 281; 
Edelston v. Vick, 11 Hare 78, 45 Eng. 


Ch. 78, 68 Reprint 1194; Hine v. 
Lart, 10 Jur. 106. 
83. U.S.—Smith-Kline & French 


Co. v. American Druggists Syndicate, 
273 F. 84; Miller Rubber Co. v. Beh- 
wena. 242) Be bt5, 155 CxClAL 2915) P. 
Lorillard Co. v. Peper, 86 F. 956, 30 
C.C.A. 496 [cert den 19 S.Ct. 886, 171 
U.S. 690, 438 L.Ed. 1179]. 


Ill.— Ball v. Siegel, 4 N.E. 667, 116 
Til. 137, 56 Am.R. 766. 


La.—New Orleans Coffee Co. v. 
oo ee a Coffee Co., 49 So. 730, 124 


Philippine.—Nelle v. Baer, 5 Philip- 
pine 608. 


Eng.—Orr Ewing v. Johnston, 13 
Ch.D. 434 [aff 7 App.Cas. 219]; Wal- 
ter v. Emmott, 54 L.J.Ch. 1059. 


[a] Use of descriptive term with 
Secondary meaning.—Defendants did 
not become chargeable with fraud by 
merely using a descriptive term, to 
which plaintiffs had given secondary 
meaning, in corporate names or in 
reterring to the proposed product. 
Dry Ice Corporation of America v. 
Louisiana Dry Ice Corporation, 54 F. 
(2d) 882 [rev 46 F.(2d) 526, and cert 
den 52 S.Ct. 640]. 


[b] Personal name.—Use of one’s 
own name in connection with his 
business does not show willful fraud, 
although he may be aware of, anoth- 
er’s use of a similar name in a simi- 
lar business. Horlick’s Malted Milk 
Corporation v. Horluck’s, Ine., 51 F. 
(2d) 357. Use of personal names gen- 
erally see infra §§ 118-121. 


[ec] Directions to imitate.—‘‘There 
is the express direction to the defend- 
ant to imitate the plaintiff’s bundle. 
This is of course always an element 
of suspicion; but I cannot treat-it as 
conclusive.” Woollam v. Ratcliff, 1 
Hem.&M. 259, 261, 71 Reprint 113. 


[ad] Simulation may be so great 
that fraud will be implied, but where 
the similarity is not so great as to 
warrant the conclusion of fraud it 
must be proved by evidence aliunde. 
T,. B. Dunn Co. v. Trix Mfg. Co., 63 
N.Y.S. 333, 50 App.Div. 75; Day v. 
Webster, 49 N.Y.S. 314,°-23 App.Div. 
601; Gaines v. Leslie, 54 N.Y.S. 421, 
25 Misc. 20. 


84. Smith-Kline & French Co. v. 
American Druggists Syndicate, 273 F. 
84: Miller Rubber Co. v. Behrend, 
242 FH. 515, 155 C.C.A. 291; Material 
Men’s Mercantile Ass’n v. New York 
Material Men’s Mercantile Ass’n, 155 
N.Y.S. 706, 169 App.Div. 169 [aff 121 
N.E. 878, 224 N.Y. 670]. 


85. Smith-Kline & French Co. v. 
American Druggists Syndicate, 273 
F. 84; Miller Rubber Co. v. Behrend, 
242 F. 515, 155 C.C.A. 291. 


sé. U.S.—Smith-Kline & French 


| 14 F. 250; 


Co. v. American Druggists Syndicate, 
273 EF. 84; Miller Rubber Co. v. 
Behrend, 242) BY. 55; £55 -C.GeA.- 291; 
Bauer v. Siegert, 120 F. 81, 56 C.C.A. 
487; Keuffel, etc., Co. v. H. S. Crocker 
Co., 118 F. 187; Liebig’s Extract of 
Meat Co. v. Walker, 115 F. 822; Peck 
vi. Peck Bros. Co., 403) Fy (2915.51 ‘C.€.A. 
251, 62 L.R.A. 81 [cert den, 23 S.Ct. 
843, 187 U.S. 643, 47 L.Ed. 346]; Ken- 
tucky Distilleries, etc., Co. v. Wathen, 
110 F. 641; Sterling Remedy Co. v. 
Gorey, 110 F. 372; Liebig’s Extract 
of Meat Co. v. Libby, 103 F. 87; Paris 
Medicine Co. v. W. H. Hill Co., 102 
HY. 148, 42 C.C.A. 227; Thomas G, 
Plant Co. v. May Co., 100 F. 72; Cen- 
taur Co. v. Hughes Bros. Mfg. Co., 
91 F. 901, 384 C.C.A. 127; Centaur Co. 
v. Neathery, 91 F. 891, 34 C.C.A. 118; 
Centaur Co. v. Robinson, 91 F. 889; 
Stuart v. F. G. Stewart Co., 91 F. 243, 
33 C.C.A. 480; R. Heinisch’s Sons Co. 
v. Boker, 86 F. 765; Hilson Co. v. 
Foster, 80 F. 896; Walker v. Mikolas, 
79). 9553. Burt wa Smithy271 chy e16t;, 
17 C.C.A. 573; Pillsbury v. Pillsbury- 
Washburn Flour Mills Co., 64 F. 841, 
12 C.C.A. 432; Humphrey’s Specific 
Homeopathic Medicine Co. v. Wenz, 
Moorman v. Hoge, 17 F. 
Cas.No. 9,783, 2 Sawy. 78. 


Conn.—Boardman Vv. Meriden 
Britannia Co., 35 Conn. 402, 95 Am.D. 
270. 


N.J.—Centaur Co. v. Link, 49 A. 828, 
62 N.J.Eq. 147. 


N.Y.—Enoch Morgan’s Sons Co. v. 
Troxell, 89 N.Y. 292, 42 Am.R. 294, 
11 Abb.N.Cas. 86; McLoughlin vy. Sing- 
er, 58 N.Y.S. 342, .33 App.Div. 185; 
Day v. Webster, 49 N.Y.S. 314, 23 App. 
Div. 601; De Long v. De Long Hook, 
ete., Co., 85_-N.Y.S. 509, 89 Hun 399; 
Babbitt v. Brown, 23 N.Y.S. 25, 68 
Hun 515; Lockwood v. Bostwick, 2 
Daly 521; American Novelty, etc., Co. 
v. Manufacturing Electrical Novelty 
Cos) 77/3) WANS Se 155; |. 98.6. Mise. 450); 
Fischer v. Blank, 19 N.Y.S. 65 [mod 
on other grounds 33 N.E. 1040, 138 
N.Y. 244]; Lea v. Wolf, 13 Abb.Pr.N.S. 
389, 1 Thomps.&C. 626, note [mod on 
other grounds 15 Abb.Pr.N.S. 1, 46 
How.Pr. 157, 1 Thomps.&C. 626]; Fet- 
ridge v. Wells, 4 Abb.Pr. 144, 13 How. 
Pr. 385; Fleischmann v. Schuckmann, 
62 How.Pr. 92; Electro-Silicon Co. v. 
Trask, 59 How.Pr. 189. 


Pa.—Shaw v. Pilling, 34 A. 446, 175 
Pa. 78; Brown v. Seidel, 25 A. 1064, 
P5seha. 06.0: 


Eng.—Lever v. Goodwin, 36 Ch.D. 
1: Taylor v. Taylor, 2 Eq.Rep. 290, 
23 Eng.L.&Eq. 281; Edelston v. Vick, 
11 Hare 78, 23 Eng.L.&Kq. 51, 45 Eng. 
Ch. 78, 68 Reprint 1194. 


87. Apollinaris Brunnen v. Som- 
born, 1 F.Cas.No. 496, 14 Blatchf. 380; 
Keller v. B. F. Goodrich Co., 19 N.E. 
196, 117 Ind. 556, 10 Am.S.R. 88; Eu- 
reka Fire Hose Co. v. Eureka Rubber 
Mfg. Co., 60 A. 561, 69 N.J.Eq. 159 [aff 
71 A. 1134, 71 N.J.Eq. 300]; Cellular 
Clothing Co. v. Morton, [1899] A.C. 
326. 

[a] Word constituting valid trade- 
mark.—Where defendants used words 
in which complainant had acquired a 
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the facts,°® or a change from a different mark or 
label to one more closely resembling that of plain- 
tiff,°° is strong evidence of actual fraudulent intent. 


[§ 107] 5. Affirmative Duty To Distinguish—a. 
Statement of Rule. 
trader coming into an established trade not to 
dress up his goods or market them in such a way 
as to cause confusion between his goods or business 
and that of a prior trader. 


It is the duty of a subsequent 


Even conceding that 


valid trade-mark, such use of itself 
evidenced an intention by defendants 
to defraud and palm off their product 
as that of complainant, although the 
inferences of fraud and unfair com- 
petition may be rebutted, in exemp- 
tion of damages. Chapin-Sacks Mfg. 
Co. v. Hendler Creamery Co., 254 F. 
553, 166 C.C.A. 111 [mod 231 F. 550]. 


88. Elgin Nat. Watch Co. v. Love- 
land, 132 F. 41; Keller v. B. F. Good- 
rich Co., 19 N.H. 196, 117 Ind. 556, 10 
Am.S.R. 88; Burgess v. Burgess, 3 De 
G.M.&G. 896, 52 Eng.Ch. 696, 43 Re- 
print 351. °, 


Unnecessary or untruthful use or 
imitation see infra § 109. 


89. Queen Mfg. Co. v. Isaac Gins- 
berg & Bros., 25 F.(2d) 284; Lamont 
v. Hershey, 140 F. 763; Regis v. 
Jaynes, 70 N.E. 480, 185 Mass. 458; 
Amoskeag Mfg. Co. v. Spear, 4 N.Y. 
Super. 599; Anheuser Busch Brewery 
Assoc. v. Edmonton Brewing, etc., Co., 
3 Alta.L. 374. : 


90. Heublein v. Adams, 125 F. 782; 
P. Lorillard Co. v. Peper, 86 F. 956, 
30 C.C.A. 496 [cert den 19 S.Ct. 886, 
171 U.S. 690, 48 L.Ed. 1179]; Scheuer 
v. Muller, 74 °F. 225, 20 C.C.A. 161; 
Blackwell v. Armistead, 3 F.Cas.No. 
1,474, 3 Hughes 163; Frazier v. Dowl- 
ing, 39 S.W. 45, 18 Ky.L. 1109; John- 
son v. Seabury, 67 A. 36, 71 N.J.Eq. 
750, 124 Am.S.R. 1007, 12 L.R.A.N.S. 
1201, 14 Ann.Cas. 840 [rev 61 A. 5, 69 
N.J.Eq. 696]; Van Horn v. Coogan, 
28 A. 788, 52 N.J.Eq. 380 [aff 33 A. 
50, 52 N.J.Eq. 588]. See also G. W. 
Cole Co. v. American Cement, etce., 
Co., 130 F. 703, 65 C.C.A. 105 (holding 
that adoption of a new label for a new 
product of an old trader is no evi- 
dence of fraud). 


91. American Safety Razor Cor- 
poration v. International Safety Ra- 
zor Corporation, 34 F.(2d) 445 [rev 
26 F.(2d) 108]; J. N. Collins Co. v. 
F. M. Paist Co., 14 F.(2d) 614; An-- 
drew Jergens Co. v. Bonded Products 
Corporation, 13 F.(2d) 417 [mod on 
other grounds 21 F.(2d) 419]; Gold- 
wyn Pictures Corporation v. Gold- 
wyn, 296 F. 391; Abbott Coin Count- 
er Co. v. Standard-Johnson Co., 2906 
F. 418 [aff 296 F. 126]; Art Metal 
Works v. Cunningham Products Cor- 
po 242 N.Y.S. 294, 137 Misc. 

oF 


“Where another avails himself of 
the principle of public dedication, he 
must in good faith fully identify his 
production and clearly disassociate 
his work from the work of one who 
has given significance to the name 
and sufficiently direct the mind of the 
trading public to the fact that, 
though the thing is of the same name, 
it is something produced and put up- 
on the market by himself.” G. & C. 
Merriam Co. v. Ogilvie, 159 F. 638, 
642, 88 C.C.A. 596, 16 L.R.A.N.S. 549, 
14 Ann.Cas. 796 [cert den 28 S.Ct. 761, 
209 U.S. 551, 52 L.Hd. 922]. 


[a] Utmost good faith.— Where 
complainant had built up an exten- 
sive trade in a product under a trade- 
name in one city, and defendant had 
appropriated that name for its prod- 
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the later trader has an equal abstract right to use 
particular words, names, or marks, yet if his un- 
explained use of them will cause confusion and de- 
ception, he must accompany such use with affirma- 
tive distinguishing features sufficient to render de- 
ception improbable and this rule applies to all class- 
es of marks and names, including descriptive, ge- 
neric, personal, and geographical names, which, al- 
though primarily publici juris, have acquired a sec- 
Where a name. has acquired 
a secondary meaning, and come to indicate the source 
of particular articles, the mere use of such a name 


ondary meaning.°? 


uct, which it sold in another city, it 
has been held that, on defendant’s be- 
ginning to sell its product in a third 
eity in competition with complain- 
ant, it was bound to use the utmost 
good faith to distinguish its product 
from that of complainant. Chapin- 
Sacks Mfg. Co. v. Hendler Creamery 
Co., 254 BF. 558, 166 C.C.A. 111 [mod 
231 F. 550]. 


92. U.S.—L. E. Waterman Co. v. 
Modern Pen Co., 35 S.Ct. 91, 235 U.S. 
88, 59 L.Ed. 142 [aff 197 F. 534, 117 
G.CLA. 30]; Herring-Hall-Marvin 
Safe Co. v. Hall’s Safe Co., 28 S.Ct. 
350, 208 U.S. 554, 52 L.Ed. 616; Elgin 
Nat. Watch Co. v. Illinois Watch Case 
Co., 21 S.Ct. 270, 179 U.S. 665, 45 L.Ed. 
365; Coats v. Merrick Thread Co., 13 
S.Ct. 966, 149 U.S. 562, 37 L.Ed. 847; 
Hygrade Food Products Corporation 
v. H. D. Lee Mercantile Co., 46 F.(2d) 
771 [aff 37 F.(2d) 900]; Vick Chem- 
ical Co. v. Vick Medicine Co., 8 F.(2d) 
49 [aff 11 F.(2d) 338]; Shredded 
Wheat Co. v. Humphrey Cornell Co., 
250 F. 960, 163 C.C.A. 210 [mod 244 
F. 508]; Moline Plow Co. v. Omaha 
Iron Store Co., 235 F. 519, 149 C.C.A. 
65 [cert den 37 S.Ct. 242, 242 U.S. 649, 
61 L.Ed. 545]; Pennsylvania Rubber 
Co. v. Dreadnought Tire & Rubber 
Co., 225 F. 138 [mod on other grounds 
229 F. 560, 144 C.C.A. 20]; United 
Lace & Braid Mfg. Co. v. Barthels 
Mfg. Co., 221 F. 456; Samson Cord- 
age Works vy. Puritan Cordage Mills, 
211 F. 603 [rev 197 F. 205 and aff 194 
F. 573]; Stix, Baer & Fuller Dry 
Goods Co. v. American Piano Co., 211 
F. 271, 127 C.C.A. 639; R. Guastavino 
Co. v. Comerma, 180 F. 920; : 
Scriven Co. v. Girard Co., 148 F. 1019, 
79 C.C.A. 533 [mod 140 F. 794]; Dietz 
v. Horton Mfg. Co., 170 F. 865, 96 C. 
C.A. 41; Dr. A. Reed Cushion Shoe 
Co. v. Frew, 162 F. 887, 89 C.C.A. 577; 

' Sternberg Mfg. Co. v. Miller, etc., 
Mis, ‘Co.,9161. BF. 318,88 -C.C.A. 398; 
Enterprise Mfg. Co. v. Bender, 148 
F. 313 [rev on other grounds 156 F. 
641, 84 C.C.A. 353, 17 L.R.A.N.S. 448, 
13 Ann.Cas. 649]; National Starch 
Co. v. Koster, 146 F. 259; Virginia 
Hot Springs Co. v. Hegeman, 144 F. 
1028, 73 C.C.A. 612 [aff 1388 F. 855]; 
Hygienic Fleeced Underwear Co. v. 
Way, 137 FF. 592, 70 C.C.A. 553 [rev 
133 F. 245]; G. & C. Merriam Co. v. 
Straus, 136 F. 477; Baker v. Slack, 
130 F. 514, 65 C.C.A. 138; Von Faber 
v. Faber, 124 F. 603 [rev on other 
Srounds 1395 R. 257, 71. C.CALy 883) 
and cert den 26 S.Ct. 750, 199 U.S. 
609, 50 L.Hd. 331]; Royal Baking 
Powder Co. v. Royal, 122 F. 337, 58 
C.C.A. 499; Keuffel, etc., Co. v. H. S. 
Crocker Co., 118 F. 187; Sterling 
Remedy Co. v. Spermine Medical Co., 
112 F. 1000, 50 C.C.A. 657; Wyckoff 
v. Howe Scale Co., 110 F. 520 [rev 
122 F. 348, 58 C.C.A. 510 (rev 25 S.Ct. 
609, 198 U.S. 118, 49 L.Ed. 972)]; 
Dadirrian v. Yacubian, 98 F. 872, 39 
C.C.A. 321 [aff 90 F. 812]; Centaur 
Co. v. Marshall, 97 F. 785, 38 C.C.A. 
413; Dennison Mfg. Co. v. Thomas 


TRADE-MARKS, TRADE-NAMES, 


\ 
Mfg. Co., 94 F. 651; Centaur Co. v. 
Neathery, 91 F. 891, 34 C.C.A. 118; 
Dadirrian v. Yacubian, 72. F. 1010; 
Hoff v. Tarrant, 71 EF. 163 [aff 76. EF. 
959, 22 C.C.A. 644]. 


Cal.—Dunston v. Los Angeles Van 
& Storage Co., 131 P. 115, 165 Cal. 89; 
Weinstock, Lubin & Co. v. Marks, 42 
Pi 142),1.09) Cal'529)), 50, Ama Shinn it, 
380 L.R.A. 182; Mills v. San Diego 
Conservatory of Music, 191 P. 546, 47 
Cal.App. 300. ‘ 


D.C.—National Cigar Stands Co. v. 
Frishmuth Bro. & Co., 54 App.D.C. 
275, 297 EF. 348. ; 


Ind.—Deister Concentrator Co. v. 
Deister Mach. Co., 112 N.E. 906, 114 
N.E. 485, 63 Ind.App. 412. 


Iowa.—Dyment v. Lewis, 123 N.W. 
244, 144 Iowa 509, 26 L.R.A.N.S. 73. 


Me.—W. R. Lynn Shoe Co. v. Au- 
burn-Lynn Shoe Co., 62 A. 499, 100 
Me. 461, 4 L.R.A.N.S. 960. 


Mass.—Giragosian v. Chutjian, 80 
N.E. 647, 194 Mass. 504, 120 Am.S.R. 
570; George G. Fox Co. v. Glynn, 78 
N.E. 89, 191 Mass. 344, 114 Am.S.R. 
619, 9 L.R.A.N.S. 1096; Viano v. Bac- 
cigalupo, 67 N.E. 641, 183 Mass. 160; 

lage Mfg. Co. v. Holway, 59 N.E. 
67, 178 Mass. 83. 


Mich.—Gordon Hollow Blast Grate 
Co. v. Gordon, 105 N.W. 1118, 142 
Mich. 488. 


Minn.—Jordan Sulphur Springs & 
Mud Bath Sanitarium Co. v. Mud- 
baden Sulphur Springs Co., 160 N.W. 
252, 1385 Minn. 123; Rodseth v. North- 
western Marble Works, 152 N.W. 885, 
129 Minn. 472, Ann.Cas.1917A 257; 
Watkins v. Landon, 54 N.W. 193, 52 
ees 389, 38 Am.S.R. 560, 19 L.R.A. 


N.J.—Mumford Molding Mach. Co. 
v. B. H. Mumford Co., 102 A. 9, 88 
N.J.Eq. 178; International Silver Co. 
v. Rogers, 67 A. 105,-72 N.J.Haq. 933, 
129 Am.S.R. 722; Edison Mfg. Co. v. 
Gladstone, (Ch.) 58 A. 391; Centaur 
Co. v. Link, 49 A. 828, 62 N.J.Hq. 147. 


N.Y.—Gillott v. Esterbrook, 47 
ee 455 [aff 48 N.Y. 374, 8 Am.R. 


Ohio.—Safe-Cabinet Co. v. Globe 
Wernicke Co., 34 OhioCir.Ct. 528, 537, 
19 OhioCir.Ct.N.S. 31 [quot Cyc]. 


ie eae v. Dorman, 57 S.W. 


Eng.—Hdge v. Niccolls, [1911] A.C. 
693; Reddaway v. Banham, [1896] 
A.C. 199. [tev [1895] 11 Q.B. 286]% 
Powell v. Birmingham Vinegar Brew- 
ery Co., [1894] 3 Ch. 449 [aff [1896] 
2 Ch. 54 (aff [1897] A.C. 710)]; Orr 
Ewing v. Johnston, 13 Ch.D. 434 [aff 
7 App.Cas. 219]; Singer Mfg. Co. v. 
Wilson, 2 Ch.D. 434 [rev on other 
grounds 3 App.Cas. 376]. 


Ont.—Provident Chemical Works 
Apes Chemical Mfg. Co., 2 Ont.L. 
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by another, unaccompanied by adequate distinguish- 
ing statements, in itself amounts to an artifice cal- 
culated and intended to deceive, and constitutes un- 
fair competition.°** 
quired to advise an inquirer for-his goods, designat- 
ing them by his name, that there is a competitor of 
the same name in the business.°* 
second user of a family name in trade to warn the 
public that his goods are not those of the first maker 
has been held not to extend so far as to make it 
impracticable for him to use his name.®® 


[§ 108] b. Sufficiency of Differentiation. 


A dealer has been held not re- 


The duty of a 


It is a 


Austr.—Burford & Sons, Ltd. v. 
Mowling & Son, 8 Austr.C.L.R. 212. 


See also Auto Parts Co. v. Silver- 
stein, 211 Ill.App. 436. 


[a] Plaintiff must show, in order 
to be'entitled to enjoin another from 
selling under its true name a product 
which he has a right to make and 
sell on the ground that it is an imi- 
tation, that such other will not make 
known the fact that it is an imita- 
tion and that it will be passed off as 
the original, it being insufficient to 
show that defendant’s product is not 
known. Hiram Walker & Sons v. 
Grubman, 224 F. 725. 


93. Herring-Hall-Marvin Safe Co. 
v. Hall’s Safe Co.; 28 S.Ct.. 350, 208 
U.S. 554, 52 L.Ed. 616; Howe Scale 
Co. v. Wyckoff, 25 S.Ct. 609, 198 U.S. 
118, 49 L.Ed. 972; French Republic 
v. Saratoga Vichy Co., 24 S.Ct. 145, 
191 U.S. 427, 48 L.Ed. 247; Singer 
Mfg. Co. v. June Mfg. Co., 16 S.Ct. 
1002, 163 U.S. 169, 41 L.Ed. 118; Lud- 
low Valve Mfg. Co. v. Pittsburgh 
Mf z..+Co.,~ i166 2. 26, 92. CcCAy 6s 
David E. Foutz Co. v. S. A. Foutz 
Stock Food Co., 163 F. 408; Dr. A. 
Reed Cushion Shoe Co. v. Frew, 162 
F. 887, 89 C.C.A. 577; Sternberg Mfg. 
Co. v. Miller, etc., Mfg. Co., 161 F. 
318, 88 C.C.A. 398;-Rowley v. J. F. 
Rowley Co., 161 F. 94, 88 C.C.A. 258; 
Ogilvie v. G & C. Merriam Co., 149 
F. 858 [mod on other grounds 159 F. 
638, 88 C.C.A. 596, 16 L.R.A.N.S. 549, 
14 Ann.Cas. 796, certiorari den 28 S: 
Ct. -161, 209°U-S. 7551, 62 Ti, bd=S221¢ 
International Silver Co. v. Rodgers 
Bros. Cutlery Co., 136 F. 1019; Van 
Houten v. Hooton Cocoa, etc., Co., 130 
F. 600; Baker v. Slack, 130 F. 514, 65 
C.C.A. 138; Chickering v. Chickering, 
120° BY 69, 66 CCAS 475s i Bia) 
Mfg. Co. v. Sawyer-Boss Mfg. Co., 
112 F. 144 [aff 118 F. 1014, 56 C.C.A. 
596]; Centaur Co. v. Marshall, 92 F, 
605: [afl 9%.Rs T85, «388. CoG Ay Shes 
Centaur Co. v. Robinson, 91 F. 889; 
Baker v. Baker, 87 F. 209; Allegretti 
Chocolate Cream Co. v. Keller, 85 F. 


643; Baker v. Sanders, 80 F. 889, 26 
C.C.A. 220; Dadirrian v. Yacubian, 
72 F. 1010; International Silver Co. 


v. Rogers, 67 A. 105, 72 N.J.Hq. 933, 
129 Am.S.R. 722; International Sil- 
ver Co. v. Wm. H. Rogers Corp., 57 
A. 1037, 66 N.J.Eq. 119 [rev on other 
grounds 60 A. 187, 67 N.J.Eq. 646, 110 
Am.S.R. 506]; Centaur Co. v. Link, 
49 A. 828, 62 N.J.Ea. 147; Safe-Cab- 
inet Co. v. Globe Wernicke Co., 340 


OhioCir.Ct. 528, 537, 49 OhioCir.Ct. 
N.S. 31 [quot Cyc]; Birmingham 
Vinegar Brewery v. Powell, 


oO. 
[1897] A.C. 710 [aff [1896] 2 Ch. 54]; 
Massam v. Thorley’s Cattle Food Co., 
14 Ch.D. 748; Brinsmead v. Brins- 
mead, 13. Tab. R38, 


94. Walter Baker & Co. v. Gray, 
R92. Ry 921, Las CO Cady 52. Lime 
N.S. 899 [cert den 32 S.Ct. 528, 223 
U.S. 732, 56 L.Ed. 634]. 


95. Stix, Baer & Fuller Dry Goods 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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: 


-§ 108] 
question of fact in each case whether or not the 
goods or business of the subsequent trader have been 
so distinguished as to prevent any actual or prob- 
able confusion and deception and all the circum- 
stances of the particular case must be considered.®® 
It is presumed that the public uses its senses and 
takes note of differences which are thus disclosed.®7 
But on the other hand, it must be remembered that 
similarity, not identity, is the usual recourse when 
one party seeks to benefit himself by the good name 
of another, so that the mere existence of differences 
does not necessarily show honest and sufficient dif- 
A nice discrimination is not to be 
expected from the ordinary purchaser.®® 
differences between the respective labels and pack- 
ages exist, and are readily apparent upon compari- 


ferentiation.®§ 


AND UNFAIR COMPETITION 


Although 


son, yet if the ordinary purchaser is liable to be 


Co. v. American Piano Co., 211 F. 271, 
L227 1C:G2A., 639. 


96. See infra § 112. 


97. Stevens-Davis Co. v. Mather 
& Co., 230 Ill.App. 45 [quot Cyc]; 
Furniture Hospital v. Dorfman, 166 
S.W. 861, 179 Mo.App. 302; Munro 
v. Tousey, 29 N.E. 9, 129 N.Y. 38, 14 
L.R.A. 245; Safe-Cabinet Co. v. Globe 
Wernicke Co., 34 OhioCir.Ct. 528, 537, 
19 OhioCir.Ct.N.S. 31. 


[a] One who so names and dress- 
es his product that a purchaser who 
exercises ordinary care to ascertain 
the sources of its manufacture can 
readily learn that fact by a reason- 
able examination of the boxes or 
wrappers that cover it has fairly dis- 
charged his duty to the public and to 
his rivals and is guiltless of that de- 
ceit which is an indispensable ele- 
ment of “unfair competition.” Rich- 
mond Remedies Co. v. Dr. Miles Med- 
ical Co., 16 F.(2d) 598, 603; South- 
ern California Fish Co. v. White Star 
ing Co., 187 P. 981, 45 Cal.App. 

26. 


{b] Source of manufacture.—One 
is not guilty of unfair competition 
where so dressing his product that a 
purchaser exercising ordinary care 
can ascertain the sources of its man- 
ufacture. Jas. H. Forbes Tea & Cof- 
fee Co. v. Ranney-Davis Mercantile 
Co., 29 F.(2d) 697. 


98. U.S.—Celluloid Mfg. 
Cellonite Mfg. Co., 32 F. 94. 


Ala.—Boston Shoe Shop v. Mc- 
Broom Shoe Shop, 72 So. 102, 196 Ala. 
262. 


N.J.—International Silver Co. v. 
William H. Rogers Corp., 60 A. 187, 
67 N.J.Eq. 646, 110 Am.S.R. 506. 


N.Y.—Chas. S. Higgins Co. v. Hig- 
gins Soap Co., 39 N.H. 490, 144 N.Y. 
462, 43 Am.S.R. 769, 27 L.R.A. 42. 


Ohio.—Safe-Cabinet Co. v. Globe 
Wernicke Co., 34 OhioCir.Ct. 528, 
537, 19 OhioCir.Ct.N.S. 31 [quot Cyc]. 


[a] Doubt resolved against de- 
fendant.—When one is frankly put- 


Co. v. 


ting out an imitation he should be 


held very strictly to the requirement 
of distinguishing his goods from the 
original, and any doubt must _be re- 
solved against him. Hiram Walker 
& Sons v. Grubman, 224 F. 725. 


Imitation and partial use of trade< 
marks see supra §§ 75-78. 


99. Furniture Hospital v. Dorf- 
man, 166 S.W. 861, 179 Mo.App. 302; 
Smyth Sales Corporation v. Kaveny, 
156 A. 322, 109 N.J.Eq. 138; Interna- 
tional Silver Co. v. William H. Rog- 
ers Co., 60 A. 187, 67 N.J.Eq. 646, 110 
Am.S.R. 506; Safe-Cabinet Co. v. 


Globe Wernicke Co., 34 OhioCir.Ct. 
Conia 19 OhioCir.Ct.N.S. 31 [quot 
ye]. 


1. Hygienic Fleeced Underwear 
Co. v. Way, 137 F. 592, 70 C.C.A. 553 
[rev 133 F. 245]; Centaur Co. v. Link, 
49 A. 828, 62 N.J.Eq. 147; Boker v. 
Korkemas, 106 N.Y.S. 904, 122 App. 
Div. 36; Dutton v. Cupples, 102 N.Y. 
S. 309, 117 App.Div. 172; Drake Med- 
icine Co. v. Glessner, 67 N.E. 722, 68 
OhioSt. 337; Safe-Cabinet Co. v. 
Globe Wernicke Co., 34 OhioCir.Ct. 
528, 19 OhioCir.Ct.N.S. 31 [quot Cyc]. 


Imitation of dress of goods as con- 
Apraeed unfair competition see infra 
ad. 


2. Walter Baker & Co. v. Gray, 
COQ 9O2T ANS CLC LAS 447, 520 Tu REA: 


N.S. 899 [cert den 32 S.Ct. 528, 223 


U.S. 732, 56 L.Ed. 634], 


3. Knabe Bros. Co. v. American 
PianorCo 229, Be 235.1480 C!CrA. 325 
[op mod on other grounds 232 F. 140, 
146 C.C.A. 332]; Samuels v. Spitzer, 
58 N.E. 693, 177 Mass. 226; Stirling 
Silk Mfg. Co. v. Sterling Silk Co., 46 
A. 199, 59 N.J.Eq. 394; Safe-Cabinet 
Co. v. Globe Wernicke Co., 34 Ohio 


Cin Ct 528,219: OhieCir:Ct.N.S)o 31 
[quot Cyc]. ‘ 
[a] Use of only injurious word.— 


“Whatever words or descriptions he 
used on his labels, he should not have 
used the one word the use of which 
would prove injurious to the plain- 
tiffs.””. Wotherspoon v. Currie, 22 L. 
T.Rep.N.S. 260, 261 [rev on other 
grounds 23 L.T.Rep.N.S. 443 (rev on 
other grounds L.R. 5 H.L. 508)]. 


[b] Differences which do not de- 
stroy general similarity of appear- 
ances to the ordinary purchaser or 
user are of no consequence and do 
not constitute a valid defense. Yel- 
low Cab Co. of New Orleans v. Jones, 
101 So. 216, 156 La. 837. 


Defenses in general see infra §§ 
113, 114. 


4. U.S.—Saxlehner v. BHisner, etc., 
Con 20 S.C 7, 279 U.S. 19) 45. bed. 
60) [rev 91). FE. 586.9 33° CCA. 2191]; 
Amoskeag Mfg. Co. v. Trainer, 101 U. 
S. 51, 25 L.Ed. 993; International Sil- 
ver Co. v. Simeon L. & George H. 
Rogers Co., 110 F. 955; Kentucky 
Distilleries, etc., Co. v. Wathen, 110 
F, 641; N. K. Fairbank Co. v. Luckel, 
etc., Sons Co., 102 F. 327, 42 C.C.A. 
376; Johnson v. Bauer, 82 F. 662, 27 
C.C.A. 374 Erev 79 F. 954]; Cook, etc., 
Co. v. Ross, 73 F. 203; Hutchinson 
v. Blumberg, 51 F. 829; G. G. White 
Co. v. Miller, 50 F. 277; Sawyer Crys- 
tal Blue Co. v. Hubbard, 32 F. 388; 
Celluloid Mfg. Co. v. Cellonite Mfg. 
Co., 32 F. 94. 


Ala.—Boston Shoe Shop v. Mc- 
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deceived by the similarities which also exist, an 
injunction will be granted. The second trader must 
by means cf his packages, the color, display and 
legends upon them, or in some other effective way 
so plainly distinguish his own product from that 
of his predecessor that purchasers in the exercise 
of reasonable care cannot be deceived in respect of it.” 
Where the distinctive part of a name or mark is 
taken, minor differences afford no defense.? Similar- 
ity in the main distinguishing features will usually 
be sufficient to constitute infringement or unfair com- 
petition.* Alleged distinguishing features which are 
not so placed or used as to be sufficiently prominent: 
to prevent deception, or which are not likely to 
attract attention comparably with the deceptive fea- 
tures, are insufficient.® 


Use of a different kind of 


Broom Shoe Shop, 72 So. 102, 103, 196 
Ala. 262. 


Conn.—Boardman v. Meriden Bri- 
a Co., 35 Conn. 402, 95 Am.D. 
mie 


Ind.—Keller v. B. F. Goodrich Co., 
x N.E. 196, 117 Ind. 556, 10 Am.S.R. 


Mo.—Filley v. Fassett, 44 Mo. 168, 
100 Am.D. 275; American Brewing 
Co. v. St. Louis Brewing Co., 47 Mo. 
App. 14. 


N.Y.—Dunlap v. Young, 74 N.Y.S. 
184, 68 App.Div. 187 [rev on the facts 
66 N.B. 964, 174 N.Y. 327]; Kassel v. 
Jeuda, 70 N.Y.S. 480, 61 App.Div. 613; 
Barrett Chemical Co. v. Stern, 67 N. 
Y.S.: 595, 56 App.Div. 143, 9 N.Y.Ann. 
Cas. 27; Hegeman v. O’Byrne, 9 Daly 
ae Williams v. Spence, 25 How.Pr. 


Ohio.—Safe-Cabinet Co. yv. Globe 
Wernicke Co., 34 OhioCir.Ct. 528, 19 
OhioCir.Ct.N.S. 31 [quot Cyc]. 


Pa.—Pratt’s Appeal, 11 A. 878, 117 
Pa. 401, 2 Am.S.R. 676. 


Eng.—Wotherspoon v. Currie, L.R. 
5 H.L. 508 [rev 23 L.T.Rep.N.S. 443 
(rev 22 L.T.Rep.N.S. 260)]; Orr Ew- 
ing v. Johnston, 13 Ch.D. 434 [aff 7 
App.Cas. 219]; Singer Mfg. Co. v. 
Wilson, 2 Ch.D. 4384 [rev on other 
grounds 3 App.Cas. 376]; Edel- 
sten v. Edelsten, 1 DeG.J.&S. 185, 66 
Eng.Ch. 142, 46 Reprint 372; Black- 
well v. Crabb, 36 L.J.Ch. 504; Read 
vy. Richardson, 45 L.T.Rep.N.S. 54; 
Apollinaris Co. v. Norrish, 33 L.T. 
Rep.N.S. 242. 


5. Horlick’s Malted Milk Corpora- 
tion v. Horluck’s, Inc., 43 F.(2d) 767; 
Centaur Co. v. Genesh, 33 F.(2d) 985; 
Kronthal Waters v. Becker, 137 F. 
649; International Silver Co. v. Rodg- 
ers Bros. Cutlery Co., 136 F. 1019; 
Vulcan v. Myers, 34 N.B. 904, 139 N. 
Y. 364; Monopol Tobacco Works v. 
Gensior, 66 N.Y.S. 155, 32 Misc. 87. 


[a] “It is the top which is usu- 
ally exposed to the eye of the buyer, 
and from which the impression would 
be produced as to the brand of the 
article offered for sale.” Vulcan v. 
Myers, 34 N.E. 904, 139 N.Y. 364, 367 
[quot and applied Monopol Tobacco 
Works v. Gensior, 66 N.Y.S. 155, 32 
Misc. 87]. 


[b] Distinguishing marks on box. 
—A manufacturer of shoes, which 
stamped upon the soles a trade-name 
so nearly resembling that used by a 
competitor as to be calculated to con- 
fuse purchasers, did not avoid a 
charge of unfair trade by placing its 
name as maker conspicuously on the 
carton in which each pair of shoes 
was sold to the retail dealer. Wolf 
Bros. & Co. v. Hamilton-Brown Shoe 
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type has been held insufficient,® and any artifice, 
such as the use of small type, to make inconspicu- 
ous the alleged distinguishing features shows un- 
Where the trade-name is in it- 
self deceptive, injunction lies, although there are 
differences in the dress of the goods, since purchasers 
may not be familiar with the exact appearance of 
The mere addition of an adjective to 
a deceptive trade-name has been held to have no 
corrective effect,? and the addition of prefixes or 
suffixes to a deceptive word has been held not a suffi- 
Where a fraudulent 
intent to deceive is shown, the addition of explana- 
tory phrases has been held not sufficient to prevent 
When a deceptive name is used 


fair competition.* 


the goods.® 


cient affirmative distinction.?° 


an injunetion.+? 


Co., 206 F. 611, 124 C.C.A. 409 [rev 
192 F. 930]. 


6. See case infra this note. 


[a] Script and old English.—Use 
of script type instead of the use of 
the old English of a:trade-mark has 
been held insufficient to distinguish 
goods where the names were confus- 
ingly similar. Knabe Bros. Co. v. 
American Piano Co., 229 F. 23, 143 C. 
C.A. 325 [mod on other grounds 232 
F. 140, 146 C.C.A. 332]. 


7. Bell v. Locke, 8 Paige (N.Y.) 
75, 34 Am.D. 371. And see cases in- 
fra this note. 


[a] Artifice to prevent observa- 
tion of distinguishing name.—Cen- 
taur Co. v. Neathery, 91 F. 891, 34 
@.C.A. 118; Fetridge v. Wells, 4 Abb. 
Pr (NLY.) (144,°213--How.Pr: <385; 
Clark, ete., Co. v. Scott, 4 Lack.Leg. 
N. (Pa.) 159. 


8 Regis v. Jaynes, 70 N.E. 480, 
185 Mass. 458; Powell v. Birmingham 
Vinegar Brewery Co., [1894] 3 Ch. 
449 [aff [1896] 2 Ch. 54 (aff [1897] 
A.C. 710)]. See also Warren Feath- 
erbone Co. v. American Featherbone 
Co., 141° BE. 513, 72 C.C.A. 571 (refus- 
ing injunctive relief where trade- 
mame had become generic name of 
article formerly manufactured under 
patent). 


[a]. Advertisements showing that 
defendant did not profess to sell his 
goods as and for the goods of the 
complainant are immaterial, where 
the trade-name of the goods is in- 
fringing and deceptive. Alleghany 
Fertilizer Co. v. Woodside, 1 F.Cas. 
No. 206, 1 Hughes 115. 


9. Ala.—Kyle v. Perfection Mat- 
tress Co., 28 So. 545, 127 Ala. 39, 85 
Am.S.R. 78, 50 L.R.A. 628. 


Ill—Frazer v. Frazer Lubricator 
Co., 13 N.E. 639, 121 Ill. 147, 2 Am:S. 
R. 73 [aff 18 Ill.App. 450]. 


Mass.—Russia Cement Co. v. Le 
Page, 17 N.E. 304, 147 Mass. 206, 9 
Am.S.R. 685. 


Mo.—Furniture Hospital v. Dorf- 
man, 166 S.W. 861, 179 Mo.App. 302. 


N.Y.—Material Men’s Mercantile 
Ass’n v. New York Material Men’s 
Mercantile Ass’n, 155 N.Y.S. 706, 169 
App.Div. 843 [aff 121 N.E. 878, 224 
N.Y. 670]; Crawford v. Lans, 60 N. 
Y.S. 387, 29 Misc. 248. 


Hng.—Apollinaris Co. vy. Norrish, 
33 L.T.Rep.N.S. 242. 


10. G. & C. Merriam Co. v. Ogilvie, 
159 F. 638, 88 C.C.A. 596, 16 L.R.A. 
N.S. 549, 14 Ann.Cas. 796 [cert den 
28 S.Ct. 761, 209 U.S. 551, 52 L.Ed. 
922]; Dr. Peter H. Fahrney, etc., Co. 
v. Ruminer, 153 F. 735, 82 C.C.A. 621; 
Virginia Hot Springs Co. v. Hege- 


TRADE-MARKS, TRADE-NAMES, 


man, 144 FB. 1023, 78 C.C.A. 612 [aff 
138 F. 855]; Ball v. Best, 135 F. 434; 
Roberts v. Sheldon, 20 F.Cas.No. 11,- 
916, 8 Biss. 398, 18 Off.Gaz. 1277; 
U. S. v. Roche, 27 F.Cas.No. 16,180, 1 
McCrary 385; G. B. McVay & Son 
Seed Co. v. McVay Seed & Floral Co., 
79 So. 116, 201 Ala. 644; Kyle v. Per- 
fection Mattress Co., 28 So. 545, 127 
Ala. 39, 85 Am.S.R. 78, 50 L.R.A. 628; 
Eureka Fire Hose Co. v. Hureka Rub- 
ber Mfg. Co., 60 A. 561, 69 N.J.Eq. 
159 [aff 71 A. 1134, 71 N.J.Eq. 300]; 
Stirling Silk Mfg. Co. v. Sterling Silk 
Co., 46 A. 199, 59 N.J.Eq. 394; Roy 
Watch-Case Co. v. Camm-Roy Watch- 
Case Co., 58 N.Y.S. 979, 28 Misc. 45. 


11. Lamont vy. Hershey, 140 F. 
763; Keller v. B. F. Goodrich Co., 19 
NEB: 196," d4 7 Ind. 556; $10) “AmSskt, 
88. 


12. Dayton v. Imperial Sales & 
Parts) Co. W610 NjWe 958; LOS Mich 
397; Singer Mfg. Co. v. Wilson, 3 
App.Cas.,.376; Taylor v. Taylor, 2 


Eq.Rep. 290, 23 Eng.L.&Eq. 281. 


Unnecessary or untruthful use or 
imitation see infra § 109. 


13. U.S.—Singer Mfg. Co. v. Bent, 
16 S.Ct. 1016, 168 U.S. 205, 41 L.Ed. 
131; Menendez v. Holt, 9 S.Ct. 143, 
128 U.S. 514, 32 L.Ed. 526; Trappey v. 
Mcllhenny Co., 281 F. 23 [cert den 43 
S.Ct! 945) 2602U.S. 2733);.67 l.bidy 487, 
and cit Cyc]; Jenkins Bros. v. Kelly 
& Jones Co., 227 F. 211, 142 C.C.A. 11 
[mod 212 F. 328]; G & C. Merriam 
Co. v.. Ogilvie, 159 F. 688, 88 C.C.A. 
596, 16 L.R.A.N.S. 549, 14 Ann.Cas. 
796 [cert den 28 S.Ct. 761, 209 U.S. 
551, 52 L.Ed. 922]; Baker v. Puritan 
Pure Food Co., 139 F. 680; Enter- 
prise Mfg. Co. v. Landers, 124 F. 923 
[aff 181 F. 240, 65 C.C.A. 587]; Sha- 
ver v. Heller, etc., Co., 108 F. 821, 48 
C.C.A. 48, 65 L.R.A. 878 [aff 102 FB, 
882]; Pennsylvania Salt Mfg. Co. v. 
Myers, 79 F. 87 [dism 82 F. 1003, 27 
COUAL- 683. N.v Ke Pair bank Cao. -v 
R. W. Bell Mfg. Co., 77 F. 869, 23 C. 
C.A. 554 [rev 71 F. 295]; Tarrant v. 
Hoff, (76. F. “959, 22 C.CuA. 644 [aft 71 
F. 163]; N. K. Fairbank Co. v. Cen- 
tral Lard Co., 64 F. 133; Hohner v. 
Gratz, 52 F. 871; Lorillard v. Wight, 
15 F. 383; Alleghany Fertilizer Co. 
v. Woodside, 1 F.Cas.No. 206, 1 
Hughes 115; Frese v. Bachof, 9 F. 
Cas.No. 5,110, 14 Blatchf. 432, 13 Off. 
Gaz. 635; Proctor v. McBride, 20 F. 
Cas.No. 11,441; Roberts v. Sheldon, 
20 F.Cas.No. 11,916, 8 Biss. 398, 18 
Off.Gaz. 1277. 


Conn.—Boardman vy. Meriden Bri- 
Paar Co., 35 Conn. 402, 95 Am.D. 


Mass.—New England Awl, etc., Co. 
v. Marlborough Awl, etc., Co., 46 N.E. 
386, 168 Mass. 154, 60 Am.S.R. 377. 


unnecessarily, and a fortiori when it is used falsely, 
nothing except the omission of the name itself has 
been held a sufficient distinction.*? 
one’s own name is not alone a sufficient affirmative 
distinction, where there is otherwise sufficient sim- 
ilarity to constitute unfair competition,'* but where 
the respective names of the parties are different, use 
of one’s own name is a circumstance to be considered 
and will be given greater or less effect according 
to all the cireumstances.** 
manufacturer or of the place of manufacture does 
not tend to distinguish the goods where the trade- 
name of the goods is different from either,1> or where 
the packages. or labels are confusingly similar.*® 
The place of actual manufacture is usually unknown 


Mere use of 


Use of the name of the 


N.J.—Hilton v. Hilton, 105 A. 65, 
89 N.J.Eq. 417, 422; Centaur Co. v. 
Link, 49 A. 828, 62 N.J.Eq. 147. 


N.Y.—Dunlap vy. Young, 74 N.Y.S. 
184, 68 App.Div. 137 [rev on other 
grounds 66 N.E. 964, 174 N.Y. 327]; 
Gillott v. Esterbrook, 47 Barb. 455 
[afl 48 N.Y."374;, 8 AmR.b5315 euiea, 
Ve. Wolf 130) ADDAPEMN.S.) oom 
Thomps.&C. 626, note [mod on other 
grounds 1 Thomps.&C. 626, 15 Abb. 
Pr.N.S. 1, 46 How.Pr. 157]. 


Pa.—Pratt’s Appeal, 11 A. 878, 117 
Pa: 401, 2 Am.S:RY 676. 


R.I.—Davis v. Kendall, 2 R.I. 566. 


Eng.—Singer Mfg. Co. v. Wilson, 
3 App.Cas. 376; Powell v. Birming- 
ham Vinegar Brewery Co., [1894] 3 
Ch. 449 [aff [1896] 2 Ch.° 54 (aff 
[1897] A.C. 710)]; Gout v. Aleploglu, 
6 Beav. 69 note, 49 Reprint 750; Har- 
rison v. Taylor, 11 Jur.N.S. 408; Rose 
v. Loftus, 47 L.J.Ch. 576; Weingar- 
ten v. Bayer, 92 L.T.Rep.N.S. 511; 
pe oe v. Jorss, Seton (4th ed) 


Can.—Barsalou v. Darling, 9 Can.S. 
Ge 6%. 


Ont.—McCall y. Theal, 
Ch. 48. 


14. Coats v. Merrick Thread Co., 
13 S.Ct. 966, 149 U.S. 562, 37 L.Ed. 
847; Trinidad Asphalt Mfg. Co. 
v. Standard Paint Co., 1638 F. 977, 
90° VC.CsAL" 295 S.Ct. 456, 
220 U.S. 446, 536]; Ger- 
mer Stove Co. v. Art Stove Co., 150 
F. 141, 80 C.C.A. 9; Warren Feath- 
erbone Co. v. American Featherbone 
Co., 141 FB. .613, 72. C:C.AL bYL5 VAlten 
B. Wrisley Co. v. Iowa Soap Co., 122 
F. 796, 59 C.C.A. 54; Daviess County 
Distilling Co. v. Martinoni, 117 F 
186; B. B. Hill Mfg. Co. v. Sawyer- 
Boss Mfg. Co., 112 F. 144 [aff 118 FB. 
1014, 56 C.C.A. 596]; Allan B. Wris- 
ley Co. v. Iowa Soap Co., 104 F. 548 
(aff 122 F. 796, 59 C.C.A. 54]; Proc- 
tor, ete., Co. v. Globe Refining Co., 
92 EF. 367, 84 C.C.A. 405; Sterling 
Remedy Co. v. Eureka Chemical, etce., 
Co., 70 F. 704 [aff 80 F. 105, 25 C.C.A, 
314]; Ball v. Siegel, 4 N.E. 667, 116 
Ill. 137, 56 Am.R. 766; Oakes v. St. 
Louis Candy Co., 48 S.W. 467, 146 Mo. 
391; Koehler v. Sanders, 25 N.E. 235, 
122 N.Y. 65, 9 LRA. O76, 


15. Jacobs v. Beecham, 31 S.Ct. 
555, 221 U.S. 263, 55 L.Ed. 729 [aff 
159 “FR. 129, 86 iG.GlA. 623) —Interna= 
tional Silver Co. v. Rogers, 67 A. 105, 
72 N.J.Eq. 938, 129 Am.S.R. 722; Cen- 
bared Co. v. Link, 49 A. 828, 62 N.J.Eq. 


28 Grant 


16. Matzger v. Vinikow, 17 F.(2d) 
581; American Chain Co. v. Carr 
Chain Works, 252 N.Y.S. 860, 141 
Mise. 308. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 108-109] 


to the ordinary mass of purchasers, and hence a 
designation of the place of manufacture in connec- 
tion with otherwise infringing goods has little or 
no tendeney to distinguish between them and rival 
The same thing is true as to the name of 
the maker or proprietor of the goods.'S Use of de- 
fendant’s:own name in connection with an infring- 
ing trade-name aggravates the wrong, because its 
effect is to give defendant the benefit of the estab- 
_ lished reputation of the goods, and thus increase 
the benefit derived by him from his fraud.19 A mere 
additional label has been held not a sufficient af- 
firmative distinction,?° especially one readily re- 
movable by dealers, or in handling of the goods;?! 
and the placing of a loose direction sheet, bearing 


goods.** 


17. Knabe Bros. Co. v. American 
PAaNnoOeeO:,) 229UH 20, 1438 C.CoAl 325 
[mod on “other grounds 232 F. 140, 
146 C.C.A. 332]; Siegert v. Gandolfi, 
149 F. 100, 79 C.C.A. 142 [rev 139 F. 
917, and cert den 27 S.Ct. 790, 205 U. 
S. 542, 51 L.Ed. 922]; Eureka Fire 
Hose Co. v. Eureka Rubber Mfg. Co., 
60) AL 561,69 NiJw.eiq. 159. Laff “7b LAC 
1134, 71 N.J.Hq. 300]. 


18. See supra § 104. 


19. Menendez v. Holt, 9 S.Ct. 143, 
128 U.S. 514, 32 L.Ed. 526; Lanahan v. 
Kissel, 135 E. 899; Shaver v. Heller, 
etc., Co., 108 F. 821, 48 C.C.A, 48, 65 
L.R.A. 878; Eureka Fire Hose Co. v. 
Tureka Rubber Mfg: Co., 60 A. 561, 69 


Ned g-9169> bait TL A. 1134; “Tl NeE 
Eq. 300]. 
[a] Ewo things are required for 


the accomplishment of a fraud: 
First, there must be such a general 
resemblance of the forms, words, 
Symbols, and accompaniments as to 
mislead the public; second, sufficient 
distinctive individuality must be pre- 
served, so as to procure for the per- 
son himself the benefit of that de- 
ception which the general resem- 
blance is calculated to produce. 
Croft v. Day, 7 Beav. 84, 29 Eng.Ch. 
84, 49 Reprint 994. 


20. Saxlehner v. Hisner, etc., Co., 
ZERSICt Te 192i. 1950 45. Le Hd 60; 
93 Off.Gaz. 940 [rev 91 F. 536, 33 C.C. 
A. 291]; Rose v. Loftus, 47 L.J.Ch. 
576. 


21. Prest-O-Lite Co. v. Post, etc., 
Co., 163 F. 63; Prest-O-Lite Co. v. 
Avery, ightins Co: 161 Fy. 648; 
George G. Fox Co. v. Hathaway, 85 N. 
BH. 417, 199 Mass. 99, 24 L.R.A.N.S. 
900; Edison Mfg. Co. v. Gladstone, 
(N.J.Ch.) 58 A. 391; Thwaites v. Mc- 
Evilly, [1904] 1 Ir. 310. 


22. Art Metal Works v. Cunning- 
ham Products Corporation, 242 N.Y.S. 
294, 137 Misc. 429. 


23. Merriam v. Famous Shoe, etc., 
Co., 47 F. 411. 


Doctrine of secondary-meaning see 
supra § 102. 


24. G. & C. Merriam Co. v. Ogilvie, 
159, EB. 638). 88" C.C.A., 5967-60 LR. A. 
N.S. 549, 14 Ann.Cas. 796 [eert den 
ae ‘Ct 761, 209 U.S. 551, 52° L.Ed. 
9 


Herring-Hall-Marvin Safe Co. 
Vv. Pan's Safe Co., 28 S.Ct. 350, 208 U. 
S. 554, 52 L.Ed. 616; French Republic 
Vv. Saratog -a Vichy Spring Co., 24 S. 
Cte 145; 191 U.S. 427, 48 L.Ed. 247 
[aff 107 F. 459; 46 C.C/A. 418, 65 L.R. 
A. 830 (rev 99 F. 733)]; Singer Mfe. 
Co. v. June Mfg. Co., 16 S.Ct. 1002, 
163 U.S. 169, 41 L.Ed. 118; Jenkins 
Bros. v. Kelly & Jones Co., 2270 Fi. 
1142 (C.C A. 11) “fmod 212 F323); 
Ludlow Valve Mfg. Co. v. Pittsburgh 


[63 C. J.—23] 


-Horluck’s, 


AND UNFAIR COMPETITION 


is applied.?® 


Miss (Co. 166— Bin 265. 92—C.G.A., .60; 
David EK. Foutz Co. v. S.A. Foutz 
stock Hood Co,,163 FW. 7408; Dr) A: 
Reed Cushion Shoe Co. v. Frew, 162 
F. 887, 89 C.C.A. 577; Rowley v. J. F. 
Rowley Co.,/161 F. 94, 88 C.G.A. 258 
[rev 154 BF. 744]; G. & C. Merriam Co. 
v. Ogilvie, 159 F. 638, 88 C.C.A. 596, 
16 L.R.A.N.S. 549, 14 Ann.Cas. 796 
[cert den 28 S.Ct. 761, 209 U.S. 551, 
52 L.Ed. 922]; Van Houten vy. Hooton 
Cocoa, etc., Co., 130 F. 600; Baker v. 
Slack, 130 F. 514, 65 C.C.A. 138;  Al- 
legretti Chocolate Cream Co.*v. Kel- 
ler, 85 F. 643; Baker v. Sanders, 80 
F. 889, 26 C.C.A. 220; Merriam v. Tex- 
as Siftings Pub. Co., 49 EF. 944; 
American Waltham Watch Co. v. U. 
Si. Watch’ Co., 53) NE. 141, 173° Mass. 
85, 73 Am.S.R. 263, 43 L.R.A. 826; 
International Silver Co. v. Rogers, 67 
A. 105, 72 N.J.Eq. 933, 129 Am.S.R. 
722; Reddaway v. Banhan, [1896] 
A.C. 199; Brinsmead v. Brinsmead, 
a LG ued Ud Drang etn ye 


“Courts of equity may require such 
form of words to be used in connec- 
tion with the appropriate name as 
will completely protect the rightful 
owner of that name from injury and 
the public from imposition, and a de- 
fendant so using the name has no 
just right to complain of any form of 
words in connection with the name, 
the only purpose and effect of which 
is to prevent appropriation by him of 
the fruits of another’s business en- 
terprise and skill.” Ludlow Valve 
Mfg. Co. v. Pittsburgh Mfg. Co., 166 
BK. 26;-29, 92 C.C.A: 60. 


[a] “The explanation must accom- 
pany the use, so as to give the anti- 
dote with the bane.” MHerring-Hall- 
Marvin Safe Co. v. Hall’s Safe Co., 
28 S.Ct. 350,'208 U.S: -554, 559, 52 14. 
Ed. 616 [quot Ludlow Valve Mfg. Co. 
v. Pittsburgh Mfg. Co., 166 F. 26, 31, 
92 C.C.A. 60]. 


[b] Affirmative and negative 
warning.—(1) Reason and equity re- 
quire where the names are the same 
or similar to one another, that the 
warning be affirmative and negative 
showing that the business is that of 
defendant and that it is not that of, 
or connected with, plaintiff (Hor- 
lick’s Malted Milk Corporation v. 
Inc., 43 F.(2d) 767), (2) 
and such warning should be of suffi- 
cient prominence as to be not incon- 
spicuous in its relation to that of 
the name used (Horlick’s Malted 
Milk Corporation v. Horluck’s, Inc., 
supra). 


[c] Not connected with.—Where 
the sole purpose of the transfer of an 
individual’s business is to enable the 
transferee to use the individual’s 
name in unfair competition with an- 
other, it is an inadequate remedy that 
the product, of the transferee should 
be marked, ‘not connected with’ the 
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the manufacturer’s name, inside the package has 
been held insufficient.?2 
statements which must accompany the use of names, 
primarily publici juris, but which have acquired a 
secondary meaning, 
the facts of each particular case and it must be 
framed with a view to the exact nature of the in- 
quiry, and the causes that mislead the public.23 The 
designation must be efficient and ample under the 
circumstances of a given situation?* and such as 
will unmistakably lead the ordinary purchaser to a 
correct conclusion as to the identity and source of 
the article or business to which the ambiguous name 


The form of explanatory 


depends upon and varies with 


[§ 109] 6. Unnecessary or Untruthful Use or Imi- 


competitor. Chapman v. L. E. Wa- 
terman Co., 163 N.Y.S. 1059, 176 App. 
Div. 697 [appeal dism 117 N.E. 1064]. 


{d] Different color of beverage re- 
quired.—To prevent substitution, 
sales of whisky at a bar have been 
enjoined unless differently colored, 
although sales direct to the consumer 
in full bottles properly labeled were 


permitted. Hiram Walker & Sons v. 
Grubman, 222 F. 478. 
[e] New company.—Defendant 


company’s use of the name of the in- 
ventor of its patents, indicating that 
it was a new company from that 
which formerly manufactured under 
such patents was held not unfair 
competition warranting injunctive re- 
lief. Deister Concentrator Co. -v. 
Deister Mach. Co., 112 N.E. 906, 114 
N.E. 485, 63 Ind.App. 412. 


{[f] Not same company or same 
business.—Plaintiff, who has been in 
business under a certain name, is en- 
titled to have the public know, not 
only that defendant’s company is not 
the same company, but also that de- 
fendant’s company is not the busi- 
ness known under the name of plain- 
tiff's company before defendant en- 
tered the business field. Hilton v. 
Hilton, 106 A. 139, 89 N.J.Eq. 472 [aff 
107 A. 263, 90 N.J.HEq. 564]. 


[g] Use of another’s product as 
part of blend.—(1) Where one person 
uses another’s trade-mark product as 
part of a blend, and states such fact, 
he should at least inform the public 
of the proportions, showing plainly 
the amount used of the other’s prod- 
uct and that of his own (Guerlain 
Perfumery Corporation of Delaware 
v. Klein, 56 F.(2d) 439; Coty, Inc. vy. 
Leo Blume, Inec., 24 F.(2d) 924), (2) 
without emphasizing the name of the 
competitor (Coty, Inc. v. Leo Blume, 
Ine., supra). 


[h] Notice on pianos.—(1) A pi- 
ano company, having a name similar 
to plaintiff's trade-marks and trade- 
names, has been held to be required 
to insert a notice clearly distinguish- 
ing the pianos in advertisements and 
to display it in salesrooms (Knabe 
Bros. Co. v. American Piano Co., 229 
F. 23, 143 C.C.A. 325 Lop mod on oth- 
er, grounds )232) oR 1407" £46, (CCrA. 
332]), (2) although where the name 
“Knabe” had come to indicate origin 
and quality, it has been held error to 
require a warning notice to state de- 
fendant’s piano was not a Knabe or 
an original Knabe, as defendant was 
thereby required to disclaim the 
Knabe quality as well as an implied 
origin of manufacture in plaintiff or 
its predecessors (Knabe Bros. Co. v. 
American Piano Co., supra), (3) and 
it has also been held error to require 
defendant to distinguish its pianos 
from plaintiff’s by placing the corpo- 


412 [68 C.J.] 


tation. 


goods or business of his rival.?® 


tion.?8 


rate name and a warning notice in 
finely inscribed lines on a metal plate, 
thus tending to discredit its pianos 
(Knabe Bros. Co. v. American Piano 
Co., supra), (4) and in such a case 
it has been held that a proper notice 
attached to a cheek-block is sufficient 
(Knabe Bros. Co. v. American Piano 
Co., supra). 


26. Hartzler v. Goshen Churn & 
Ladder Co., 104 N.E. 34, 55 Ind.App. 
455; Furniture Hospital v. Dorfman, 
166 S.W. 861, 179 Mo.App. 302; 
Pennsylvania ,Central Brewing Co. 
A pcr aeite Beer Co., 101 A. 925, 258 

a. > 


27. Hartzler v. Goshen Churn & 
Ladder Co., 104 N.E. 34, 55 Ind.App. 
455; Dubuque German College and 
Seminary v. St. Joseph’s College, 
(Iowa) 169 N.W. 405; Furniture Hos- 
pital v. Dorfman, 166 S.W. 861, 179 
Mo.App. 302. 


28. U.S.—Royal Baking Powder 
CO Ve ROyal, 22 VB. 38.) OS, C:ClAG 
499; Sterling Remedy Co. v. Sper- 
mine Medical Co., 112 F. 1000, 50 C.C. 
Sterling Remedy Co. v. Gor- 
F. 372; Paris Medicine Co. v. 
W. H.. Hill .Co., 102° BF. 148, 42. C.C A. 
227; Wm. Rogers Mfg. Co. v. Rogers, 
84 E. 639 [aff 95. F. 1007, 37 C.C.A. 
358]; Hoff v. Tarrant, 71 F. 163. [aff 
76 F. 959, 22 C.C.A. 644]. 


Ind.—Hartzler v. Goshen Churn & 
ae Co., 104 N.E. 34, 55 Ind.App. 


Mo.—Furniture Hospital v. Dorf- 
man, 166 S.W. 861, 179 Mo.App. 302. 


N.Y.—Hildreth v. McCaul, 74 N.Y. 
S. 1072, 70 App.Div. 162. 


Eng.—Wotherspoon v. Currie, L.R. 
5 H.L. 508. 


Ont.—Gramm Motor Truck Co. v. 
Fisher Motor Co., 30 Ont.L. 1, 5 Ont. 
W.N. 449. 


29. U.S.—Wm. Wrigley, Jr., Co. v. 
ee mua rson,. JT -Cov, | Loon gheecbOss 
Rushmore v. Saxon, 170 F. 1021, 95 
C.C.A. 671 [mod 158 F. 499]; Ameri- 
can Tobacco Co. v. Polacsek, 170 F. 
117; National Starch Co. v. Koster, 
146 BF. 259; Scriven v. North, 134 F. 
366, 67 C.C.A. 348 [mod 124 F. 894]; 
Selchow v. Chaffee, ete., Mfg. Co., 132 
F. 996; Bissell Chilled Plow Works 
Vv... M., Bissell: Plow Co;, 121 F.) 357; 
Swift v. Groff, 114 F. 605; Interna- 
tional Silver Co. v. Wm. G. Rogers 
Co), 143". -526;. Peck 'v.:: Peck’ Bros: 
Cov dla. 2015 51 C. CAs 25162 (LR, 
A. 81 [cert den 23 S.Ct. 843, 187 U.S. 
643, 47 L.Ed. 346]; Lever Bros. Bos- 
ton Works v. Smith, 112 F. 998; In- 
ternational Silver Co. vy. Simeon L. & 
George H. Rogers Co., 110 F. 955; 
Wyckoff v. Howe Scale Co., 110 F. 
520 [rev on other grounds 122 F. 348, 
58 C.C.A. 510, and rev 25 S.Ct. 609, 198 
U.S. 118, 49 L.Ed. 972]; Lalance, etce., 
Mfg. Co. v. National Enameling, etc., 
Co., 109 F. 317; Thomas G. Plant Co. 
v. May Co., 105 F. 375, 44 C.C.A. 534; 


A dealer coming into a field already oceu- 
pied by a rival of established reputation must do 
nothing which will unnecessarily create or increase 
confusion between his goods or business and the 
Owing to the na- 
ture of the goods dealt in, or the common use of 
terms which are publici juris, some confusion and 
damage may be inevitable,” but anything done which 
unnecessarily inereases this confusion and damage to 
the established trader constitutes unfair competi- 
The unnecessary imitation or adoption of 
a confusing name, label, or dress of goods constitutes 


| 


TRADE-MARKS, TRADE-NAMES, 


enjoined.*? 


Fuller v. Huff, 104 F. 141, 43 C.CQi\A. 
453, 51 L.R.A. 332; Liebig’s Extract 
of Meat Co. v. Libby, 103 F. 87; Cen- 
taur Co. v. Neathery, 91 F. 891, 34 
C.C.A. 118; R. Heinisch’s Sons Co. v. 
Boker, 86 F. 765; N. K. Fairbank Co. 
v. R. W. Bell Mfg.,Co., 77 F. 869, 23 
C.Cc.A. 554; Hohner v. Gratz, 52 F. 
871; Sawyer v. Kellogg, 7 F. 720. 


Cal.—Hainque v. Cyclops’. Iron 
Works, 68 P. 1014, 136 Cal. 351. 


Del.—Standard Oilshares v. Stand- 
ard Oil Group, (Ch.) 150 A. 174. 


D.C.—Guggenheim v. Cantrell & 
Soe ere. 56 App.D.C. 100, 10 F.(2d) 


Ind.—Smail v. Sanders, 20 N.E. 296, 
PEIN a A105. 


Mass.—George G. Fox Co. v. Hath- 
away, 85 N.E. 417, 199 Mass. 99, 24 
L.R.A.N.S. 900; George G. Fox Co. v. 
Glynn, 78 N.B. 89, 191 Mass. 344, 114 
Am.S.R. 619, 9 L.R.A.N.S. 1096; Cohen 
v. Nagle, 76 N.E. 276, 190 Mass. 4, 
2 L.R.A.N.S. 964. 


N.J.—Standard Table Oil Cloth Co. 
v. Trenton Oil Cloth, etc., Co., 63 A. 
846, 71 N.J.Eq. 555; International Sil- 
ver Co. v. William H. Rogers Corp., 
60 A. 187, 67 N.J.Eq. 646, 110 Am. 
S.R. 506. : 


N.Y.—Keasbey v. Brooklyn Chemi- 
cal Works, 37 N.E. 476, 142 N.Y. 467, 
40 Am.S.R. 623; Parsons Trading Co. 
v. Hoffman, 177 N.Y.S. 713, 107 Misc. 
536; Charles S. Higgins Co. v. Amal- 
eke Co., 30 N.Y.S. 1074, 10 Misc, 


Ohio.—Ironsides Co. v. Ironsides 
Chemical Co., 1 OhioN.P.N.S. 346. 


Pa.—United Drug Co. v. Kovacs, 128 
A. 654, 279 Pa. 132; Goldberg v. 
Zaisel 13.) Ba, Dist Cosas] Pa oes 
Ee eae Co. v. Levin, 1 Pa.Dist.&Co. 


R.I.—Armington v. Palmer, 42 A. 
308, 21 R.I. 109, 79 Am.S.R. 786, 43 
L.R.A. 95. 


Wash.—Queen Anne Candy Co. v. 
EF. W. Woolworth Co., 4 P.(2d) 844. 


Eng.—Seixo v. Provezende, L.R. 1 
Ch. 192; Tussaud v. Tussaud, 44 Ch. 
D. 678; Turton v. Turton, 42 Ch.D. 
128; HEdelsten vy. Edelsten, 1 De.G.J. 
pet 185, 66 HEng.Ch. 142, 46 Reprint 


_ (al “Tn this class of cases involv- 
ing the puvely voluntary selection of 
name, the selection of an arbitrary 
name, to which another has given a 
trade reputation. or value, in connec- 
tion with the very class of goods de- 
fendant intends to put on the market, 
under a name containing the arbi- 
trary or trade-name, would seem to 
be ordinarily, of itself, sufficient 
proof of unfair competition, without 
further proof of fraudulent intent.” 
Eureka Fire Hose Co. v. Hureka Rub- 
ber Mfg. Co, 60 A. 561, 69 N.J.Eq. 
159, 169 [aff 71 A. 1134, 71 N.J.Eq. 


unfair competition.?° 
using a particular name other than to trade upon 
another’s good will, such use of the name constitutes 
unfair competition and will be enjoined.*° Char 
of a name, label, or dress of goods from an existing 
innocent form to a closer approximation to plain- 
tiff’s goods, and a more damaging form, will be 
Any artifice, device, or peculiarity of 
arrangement adopted by defendant which tends to 
inerease the probability of deception, and which is 
not necessary for any useful or proper purpose, 
will be enjoined.*? 


Where there is no reason for 


Change 


Where the similarity and re- 


300]. 


[b] Fhat resemblances in pack- 
ages are umnecessary may be shown 
by comparison with the packages 
used by others in the trade which 
exhibit no resemblances. National 
Starch Co. v. Koster, 146 F. 259. 


30. U.S.—Selchow v. Chaffee, etc., 
Miter Co, 132. Bb. 996: 


D.C.—Guggenheim v. Cantrell & 
Cochrane, 56 App.D.C. 100, 10 F.(2d) 
895. 


N.J.—O’Grady v. McDonald, 66 A. 
175, 72 N.J.Ha. 805. 


N.Y.—Keasbey v. Brooklyn Chemi- 
cal Works, 37 N.E. 476, 142 N.Y. 467, 
40 Am.S.R. 623. 


Eng.—Croft v. Day, 7 Beav. 84, 29 
Eng.Ch. 84, 49 Reprint 994. 


31. Giragosian vy. Chutjian, 80 N.E. 
647, 194 Mass. 504, 120 Am.S.R. 570. 


Adoption of new label closely simu- 
lating another as evidence of fraud 
see supra § 106. 


32. U.S.—Brown Chemical Co. v. 
Meyer, 11 S.Ct. 625, 139 U.S. 540, 35 L. 
Ed. 247; G. & C. Merriam Co. v. Ogil- 
vie, 159 F. 638, 88 C.C.A. 596,16 L.R.A. 
N.S. 549, 14 Ann.Cas. 796 [cert den 28 
S.Ct. 761,°209 U.S.-661, 52° cds 9228 
Peck v. Peck Bros. Co., 113 F. 291), 51 
C.C.A. 251, 62. L.R.A. 81 [cert den 23 
S.Ct. 843, 187 U.S. 643, 47 L.Ed. 346]; 
Lever Bros, Boston Works v. Smith, 
112 EF. 998; Postum Cereal Co. v. 
American: Health Food Co., 109 F. 
898 [aff 119 F. 848, 56 C.C.A. 360]; 
Potter Drug, etc., Corp. v. Miller, 75 
FF. 656; - Klotz .v. Hecht, 73 18. 822. 
Giron v. Gartner, 47 F. 467; Glen 
Cove Mfg. Co. v. Ludeling, 22 F. 823, 
23 Blatchf. 46. 
Hygeia Mineral Springs Co. v. Hygeia 
Sparkling Distilled Water Co., 63 F. 
443, 11 C.C.A. 282 (wherein the 
prominent display of a word was 
necessary and the word was not the 
only word apparent on labels and in 
advertisements). 


Ill.— Ball v. Siegel, 4 N.E. 667, 116 
Ill. 137, 56 Am.R. 766. 


Ind.—Keller v. B. F. Goodrich Co., 
nl N.E. 196, 117 Ind. 556, 10 Am.S.R. 


Mass.—Russia Cement Co. v. Le 
Page, 17 N.E. 304, 147 Mass. 206, 9 
Am.S.R. 685. 


N.Y.—Hildreth vy. MeCaul, 74 N.¥.S. 
1072, 70 App.Div. 162; De Youngs 
v. Jung, 27 N.Y.S. 370, 7 Misc. 56; 
sek v. Locke, 8 Paige 75, 34 Am.D. 


Pa.—Colton v. Thomas, 2 Brewst. 
308, 7 Phila. 257; P. E. Sharpless Co. 
v. Levin, 1 Pa.Dist.&Co. 279 [quot 
Cyc]; Clark, etce., Co. v. Scott, 4 Lack. 
Leg.N. 159. 


Eng.—Metzler v. Wood, 8 Ch.D. 608: 
Day v. Binning, Coop.Pr.Cas. 489, 47 
Reprint 611. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


See also Waukesha 
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sulting confusion are caused by.any false statement 
or suggestion made by defendant in connection with 
his goods or business, an injunction will be granted, 
as no falsity will be permitted.*? Although plain- 
tiff has no exclusive right in the goods themselves, 
such as a patent or a copyright, he may neverthe- 
less enjoin defendant from representing either ex- 
pressly or by deceptive artifice that his different 
article is the same as plaintiff’s article.24 Injune- 
tion lies to prevent a false and injurious use of words 
or names which are primarily publici juris, but which 
have acquired a secondary meaning and frequent 
instances of this are found in respect to the use 
of generic and descriptive names,** geographic and 
place names,** names of springs,?7 personal names,?§ 
names of patented articles,?® of periodicals and 
books,*° or of secret and proprietary preparations.*? 
Artificial products, plainty described as such, may 
to that'extent use the name of the genuine product.” 
The use of a trade-name upon the genuine goods in 
connection with which it was acquired is not unfair 
competition, because that is a truthful and neces- 
sary use,*® but the use of the trade-name of goods 
of a particular grade as the name of goods of an 
inferior grade, although coming from the same 
source, will be enjoined.44 The sale of goods in 
bulk has been held not to justify the vendee in -us- 


U.S. 


[a] “fhe misspelling of the word 
Carlsbad v. 


is, to say the least, as suspicious a 


AND UNFAIR COMPETITION 


375, 54 L.Ed. 
Thackeray, 
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ing on his retail packages the label which the manu- 
facturer uses upon the same merchandise only when 
prepared by himself on smaller packages for the re- 
tail trade.*® 


[§ 110] 7. Damnum Absaque Injuria. Competition 
in trade is entirely proper and universal*® and a 
perscn has a right by fair and honest methods to 
extend his business into. the vicinity of another, no 
matter what the effect on the business of the other,*? 
and a competitor will not be enjoined from a course 
of business causing injury only such as might result 
from keen competition,*® and any loss or damage 
caused by the mere use of words or marks which 
are publici juris in their primary sense is damnum 
absque injuria for which no action lies.49 Where 
a patent infringer suffers judicial defeat and the cir- 
cumstances make it a valuable news item, the re- 


‘sultant publicity, although more or less inaccurate, 


has been held damnum absque injuria.®° 


[§ 111] 8. Relative Merit or Price of Commodi- 
ties.°+ It is immaterial, so far as plaintiff’s right 
to relief is concerned, that defendant’s goods are 
of equal or superior intrinsic merit as defendant has 
no right to make use of plaintiff’s good will and 
reputation, or of plaintiff’s advertising, to sell even 
a superior article, such conduct injuring plaintiff by 


525]. versely affected, unless unlawful 


See also 
F. 18]means are employed. Bell v. Adtna 


57 


circumstance as can be conceived.” 
Radde v. Norman, L.R. 14 Eq. 348. 


33. National Water Co. v. Hertz, 
177 F. 607; Mellwood Distilling Co. v. 
Harper, 167 F. 389; George Frost Co. 
v. Estes, 156 F. 677; Bauer v. Siegert, 
ZO Ol te OG "Ose. A. AAS Raver ove 
Order of Carthusian Monks, 120 F. 
78, 56 C.C.A. 484; Liebig’s Extract of 
Meat Co. v. Walker, 115 F. 822; Peck 
v. Peck Bros. Co., 113 F. 291, 51 -C.C. 
A. 251, 62 L.R.A. 81 [certiorari den 23 
S.Ct. 848, 187 U.S. 6438, 47 L.Ed. 3461]; 
Liebig’s Extract of Meat Co. v. Libby, 
103 KF. 87; La Republique Francaise 
v. Schultz, 102 F. 153, 42 C.C.A. 233; 
Scheuer v. Muller, 74 F. 225, 20 C.C.A. 
161; Klotz v. Hecht, 73 F. 822; Von 
Mumm v. Frash, 56 F. 880; Sperry v. 
Percival Milling Co., 22 P. 651, 81 Cal. 
252: World’s Dispensary Medical As- 
soc. v. Pierce, 122 N.Y.S. 818, 138 App. 

-Div. 401 [mod on other grounds 96 
N.E. 738, 203 N.Y. 419]; Ft. Stanwix 
Canning Co. v. William McKinley 
Canning Co., 63 N.Y.S. 704, 49 App. 
Div. 566; Glen, etc., Mfg. Co. v. Hall, 
6 Lans. 158 [rev on other grounds 61 
N.Y. 226, 19 Am.R. 278]; Brooklyn 
White Lead Co. v. Masury, 25 Barb. 
(N.Y.) 416; American Novelty, etc., 
Co. Vv. Manufacturing Electrical 
Novelty Co., 73 N.Y.S. 755, 36 Misc. 
450; Société des Huiles, etc. v. Rorke, 
Srl SEN ERS REE WEP § Bay «Ys a BA Se OF 
Sharpless Co. v. Levin, 1 Pa.Dist.&Co. 
279. 


34. Coffeen v. Brunton, 
No. 2,946, 4 McLean 516. 


As to patented articles see infra § 
125. 


35. 


5 F.Cas. 


See infra § 115. 
See infra § 116. 
See infra § 117. 
See infra §§ 118-121. 
See infra § 125. 
See infra § 126. 
See infra § 127. 


Saxlehner v. Wagner, 157 F 


42. z 
745, 85 C.C.A. 321 [aff 30 S.Ct. 298, 216 


(where the product was not plainly 
described as artificial). 


43. Russia Cement Co. v. Frauen- 
har, 133 F. 518, 66 C.C.A. 500 [cert 
den 25 S.Ct. 796, 196 U.S. 640, 49 L. 
Ed. 631]. 


[a] So 
goods are on market, anyone has a 
right to sell or advertise that he will 
sell such goods by their name. Win- 
chester Repeating Arms Co. v. Butler, 
128 F. 976. 


[b] Sale of second-hand goods, 
not in any way represented to be new 
goods, is not unfair ,competition. 
Oliver Typewriter Co. v. American 
Writing Mach. Co., 156 F. 177; Singer 
Mfg. Co. v. Bent, 41 F. 214 [rev on 
other grounds 16 S.Ct. 1016, 163 U.S. 
205, 41 L.Ed. 131]. 


[c] Resale of genuine goods at 
cut prices is not unfair competition. 
Oliver Typewriter Co. v. American 
Writing Mach. Co., 156 F. 177. 


Use of trade-mark on genuine 
goods see supra §§ 81-83. 


44. Russia Cement Co. v. Frauen- 
har, 133 F. 518, 66 C.C.A. 500 [aff 126 
F, 228, and cert den 25 S.Ct. 796, 196 
U.S. +640, 49 _ L.Ed. 631]; ~Russia 
Cement Co. v. Katzenstein, 109 F. 314; 
Gillott v. Kettle, 10 N.Y.Super. 624; 
Hennessy v. White, 6 W.W.&A’Beck. 
(Vict.) 216. 


45. Krauss v. Jos. R. Peebles’ Sons 
Co., 58 F. 585. 


46. Roggensack v. Winona Monu- 
ment Co., 233 N.W. 4938, 211 Iowa 1307. 


“Unfair competition” and “‘competi- 
tion” distinguished see supra § 23. 


47. Roggensack v. Winona Monu- 
ment Co., 233 N.W. 498, 211 Iowa 
1307. 

[a] Person has right to solicit 
business and sell to another’s cus- 
tomers. Bell v. A1tna Oil Service, 46 
S.W.(2d) 757, 242 Ky. 471. 

[b] One selling to another’s cus- 
tomers will not be held liable to a 
competitor whose business is ad- 


long as complainant’s 


ve Service, 46 S.W.(2d) 757, 242 Ky. 


48. Monitor Stove Co. v. William- 
son Heater Co., 18 OhioApp. 352. 


49. U.S.—Singer Mfg. Co. v. June 
Mfg. Co., 16 S.Ct. 1002, 163 U.S. 169, 
41 L.Ed. 118; Brown Chemical Co. v. 
Meyer, 11 S.Ct. 625, 139 U.S. 540, 35 
L.Ed. 247 [aff 31 F. 453]; Delaware, 
ete., Canal 'Co.-v./ Clark; 13° Wall. 4314, 
20 L.Ed. 581; W. A. Gaines & Co. v. 
Rock Spring Distilling Co., 202 F. 
989 [rev. 2260E 531,, 141. @CAR287 
(rev. 38 S.Ct. 327, 246 -U.S. 312° 62% i. 
Ed. 738)]; New York, etce., Cement 
Co. v. Coplay Cement Co., 44 F. 277, 
10 L.R.A. 833 [aff 45 F. 212]. 


Conn.—Hygeia. Distilled Water Co. 
v. Hygeia Ice Co., 45 A. 957, 72 Conn. 
646, 49 L:R.A. 147; William Rogers 
Mfg. Co. v. Simpson, 9 A. 395, 54 
Conn. 527. 


Ill.—Hazelton Boiler Co. vy. Hazel- 
ton Tripod Boiler Co., 30 N.E. 339, 142 
Ill. 494 [aff 40 Ill. App. 430]; Bolander 
v. Peterson, 26 N.H. 603, 136 Ill. 215, 
11 L.R.A. 350 [aff 35 Ill.App. 551]. 


Ky.—Avery v. Meikle, 81 Ky. 
4 Ky.L. 759. 


Mass.—Cohen v. Nagle, 76 N.H. 276, 
190 Mass. 4, 2 L.R.A.N.S. 964; Ameri- 
can Waltham Watch Co. v. U. S. 
Watch Co., 53 N.E. 141, 173 Mass. 85, 
738 Am.S.R. 2638, 43 L.R.A. 826. 


N.Y.—Chas. S. Higgins Co. v. Hig- 
gins Soap Co., 39 N.E. 490, 144 N.Y. 
462, 43 Am.S.R.. 769, 27 L.R.A. 42; 
Enoch Morgan’s Sons Co. v. Troxell, 
89 N.Y. 292, 42 Am.R. 294, 11 Abb.N. 
Cas. 86 [rev 23 Hun 632]; Meneely 
v. Meneely, 62 N.Y. 427, 20 Am.R. 
489; Amoskeag Mfg. Co. v. Spear, 4 
N.Y.Super. 599. 

50. Alliance Securities Co. v. De 
Vilbiss Mfg. Co., 41 F.(2d) 668 [rev 
24 FE (2d). 530]. 


Use of rulings of court in adver- 
tisements see infra § 133. 


73, 


51. Relative merits of goods as 
affecting trade-mark infringement 
see supra § 87. 
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depriving him of sales which he otherwise would 
While it has been held that the in- 
jury to plaintiff and his need for relief is greater if 
defendant’s goods are in fact inferior, for that hurts 
the reputation of the genuine goods for which the 
other goods are mistaken, in addition to depriving 
plaintiff of sales,°* it has also been held that the 
goods are inferior to plain- 
tiff’s and that they are sold at a less price in active 
competition does not show appreciable unfairness 
The fact that defendant sells his 
product at a cheaper price than plaintiff sells his 


have made.®? 


fact that defendant’s 
in competition.®4 


52. U.S.—McLean v. Fleming, 96 
U.S. 245, 24 L.Ed. 828; Anheuser- 
Busch vy. Budweiser Malt Products 
Corporation, 287 F. 243 [aff 295 F. 
306]; Hostetter Co. v. Martinoni, 110 
F. 524; Carlsbad v. Thackeray, 57 F. 
18; Cleveland Stone Co. v. Wallace, 
52 FE. 481; Coleman v. Flavel, 40 F. 
854, 12 Sawy. 220; Coffeen v. Brunton, 
5 F.Cas.No. 2,947, 5 McLean 256; Tay- 
lor v. Carpenter, 23 F.Cas.No. 13,785, 
2 Woodb.&M. 1. 


Iowa.—Shaver v. Shaver, 6 N.W. 
188, 54 Iowa 208, 37 Am.R. 194. 


Mass.—Henry Perkins Co. v. Per- 
kins, 140 N-E. 461, 246 Mass. 96. 


N.J.—New York & N. J. Lubricant 
Co. v. Young, 77 A. 344, 77 N.J.Ea. 
321, 140 Am.S.R. 560 [rev on other 
grounds 94 A. 570, 84 N.J.Eq. 469]. 


N.Y.—Prince Mfg. Co. v. Prince’s 
Metallic Paint Co., 31 N.E. 990, 135 
N.Y. 24,17 L.R.A. 129; Cutter v. Gude- 
brod Bros. Co., 55 N.Y.S. 298, 36 App. 
Div. 362; Partridge v. Menck, 2 Barb. 
Ch 101,'47,Am.D. 281, 5 N.Y.Leg:Obs. 
94 [aff 2 Sandf.Ch. 622 (aff How.A. 
Gas. 547)]; Taylor v. Carpenter, 11 
Paige 292, 42 Am.D. 114 [aff 2 Sandf. 
Ch. 603]; Coats v. Holbrook, 2 Sandf. 
Ch. 586, 3 N.Y.Leg.Obs. 404. 


Eng.—Edelsten y. Edelsten, 1 De 
G.J.&S. 185, 66 Eng.Ch. 142, 46 Re- 
print 72. 


53. U.S.—Van Hoboken v. Mohns, 
112 F. 528; Burnett v. Hahn, 88 F. 
es City of Carlsbad v. Tibbetts, 51 

Gy. 


. 


N.J.—Johnson v. Seabury, 67 A. 
36, 71 N.J.Eq. 750, 124 Am.S.R. 1007, 
12 L.R.A.N.S. 1201, 14 Ann.Cas. 840. 


N.Y.—Dutton v. Cupples, 102 N.Y.S. 
309, 117 App.Div. 172; Dr. Jaeger’s 
Sanitary Woolen System Co. v. Le 
Boutillier, 24 N.Y.S. 890, 5 Misc. 78. 


Pa.—Wamsutta Mills v. Allen, 12 
Phila. 535. 


Que.—Vive See Co. v. Hoge, 18 
Que.Super. 1. 


54 Armour & Co. v. Louisville 
Provision Co., 283 F. 42 [aff 275 F. 92, 
and cert den 43 S.Ct. 164, 260 U.S. 744, 
67 L.Ed. 492]. 


[a] Unfair competition not predi- 
cated on quality of goods.—Where 
defendant practiced no deception in 
selling repair parts for plaintiff’s pat- 
ented machines, unfair competition 
cannot be predicated on the fact that 
the repair parts furnished by plaintiff 
were superior in point of workman- 
ship and quality of materials to those 
furnished by defendant. Pyle Nat. 
Co. v. Oliver Electric Mfg. Co., 281 F. 
632 [cert den 43 S.Ct. 96, 260 U.S. 
736, 67 L.Hd. 488]. 


55. Andrew Jergens Co, v. Bond- 
ed Products Corporation, 13 F.(2d) 
oan on other grounds 21 F.(2d) 
419]. 
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fense.°7 
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56. Standard Oilshares v. Stand- 
ard Oil Group, (Del.Ch.) 150 A. 174. 


[a] Price of securities has been 
held unimportant in determining the 
question of unfair competition be- 
tween companies conducting invest- 
ment trusts of a fixed type. Standard 

ilshares v. Standard Oil Group, (Del. 

h.) 150 A. 174. 


57. Art Metal Works v. Cunning- 
ham Products Corporation, 242 N.Y. 
S. 294, 137 Misc. 429. 


58. U.S.—Brinkman vy. Laurette 
Mfg. Co., 21 F.(2d) 607; Ludlow 
Valve Mfg. Co. v. Pittsburgh Mfg. 
Co., 166 F. 26, 92 C.C.A. 60. 


Conn.—Middletown Trust Co. v. 
Middletown Nat. Bank, 147 A. 22, 110 
Conn. 13 [cit Cyc]. 


Ga.—Saunders System Atlanta Co. 
v. Drive It Yourself Co. of Georgia, 
123 S.E. 132, 158 Ga. 1 


Ind.—Deister Concentrator Co. v. 
Deister Mach. Co., 112 N.E. 906, 114 
N.E. 485, 63 Ind.App. 412 [cit Cyc]. 


Mo.—Furniture Hospital v. Dorf- 
man, 166 S.W. 861, 179 Mo.App. 302. 


Ohio.—Safe-Cabinet Co. v. Globe 


Wernicke Co., 84 OhioCir.Ct. 528, 
19 OhioCir.Ct.N.S. 31 [quot Cyc]. 
Philippine—Alhambra Cigar, etc., 


Mfg. Co. v. Compania General de 
Tabacos de Filipinas, 35 Philippine oe 
Alhambra Cigar, ete., Mfg. Co. v. 
Mojica, 27 Philippine 266. 


“No arbitrary rules have ever been, 
nor ever can be, laid down by which 
courts of equity will furnish this 
protection. To establish such rules, 
would, like definitions in the law, 
furnish the means by which fraud 
could successfully accomplish its 
ends.” Ludlow Valve Mfg. Co. v. 
Pittsburgh Mfg. Co., 166 F. 26, 29, 92 


| C.C.A. 60 


“The line of demarcation between 
fair and unfair competition is seldom 
easy to draw. . . The particular 
facts, rather than attempted legal 
definitions, must control.” Brinkman 
v, .eaurette Mfg. Co., 21 F.(2d) 607, 


59. Kansas Milling Co. v. Kansas 
Flour Mills Co., 133 P. 542, 89 Kan. 
855, Ann.Cas. 1915A 540; Furniture 
Hospital v. Dorfman, 166 S.W. 861, 
179 Mo.App. 302; Safe- Cabinet Co, v. 
Globe Wernicke Co., 34 OhioCir.Ct. 
528, 19 OhioCir.Ct.N.S. 31; Alhambra 
Cigar, ete., Mfg. Co. v. Compania Gen- 
eral de Tabacos de Filipinas, 35 
Philippine 62; Alhambra Cigar, etc., 
Mfg. Co. v. Mojica, 27 Philippine 266. 


60. U.S.—Howe Scale Co. v. Wyc- 
koff, 25 S.Ct. 609, 198 U.S. 118, 49 ‘re 
Kd. 972; Vick Chemical Co. v. Vick 
Medicine Co., 8 F.(2d) 49 [aff 11 F, 
(2a) he Charles Broadway Rouss, 
ine: Winchester Co., 300 F. 706 [rev 
290 r 463, and certiorari den 45 S.Ct. 


product does not, of itself, warrant the interference 
of a court of equity,°° the relative price of the 
commodities being held to be unimportant;°® and 
where defendant has fraudulently imitated complain- 
ant’s product, the faet that defendant sells his prod- 
uct at a cheaper price has been held not a. de- 


. Question One of Fact. No inflexible 
rule can be laid down as to what conduct will consti- 
tute unfair competition.°® 
ure, a law unto itself.°° 
question of fact.®° 


Each case is, in a meas- 
Unfair competition is a 
The question to be determined 


92, 266 U.S. 607, 69 L.Ed. 465]; Coca- 
Cola Co. v. Duberstein, 249 F. 763; 
Miller Rubber Co. v. Behrend, 242 F. 
515; Coca-Cola Co. v. Koke Co. of 
America, 235 F. 408 [rev on other 
grounds 255 F. 894, 167 C.C.A. 214 
(rev 41 S.Ct. 113, 254 U.S. 143, 65 
L.Ed. 189)]; Wagner Typewriter Co. 
v. F. S. Webster Co., 144 F. 405; G. 
W. Cole Co. v. American Cement, etc., 
Cok. 230 cE 7039465. CCA) Leh Bint 
see Collegiate World Pub. Co. v. Du 
Pont Pub. Co., 14 F.(2d) 158 [aff 25 
F.(2d) 1018]; Motor Accessories Mfg. 
Co. v. Marshalltown Motor Material 
Mfg. Co., 149 N.W. 184, 167 Iowa 202 
(both cases holding that the question 
whether unfair competition exists is 
a mixed question of law and fact). 


Conn.—Middletown Trust Co. v. 
Middletown Nat. Bank, 147 A. 22, 110 
Conn. 13 [cit Cyc]. 


Ga.—Saunders System Atlanta Co. 
v. Drive It Yourself Co. of Georgia, 
123 S.E. 132, 158 Ga. 1; Creswill v. 
Grand Lodge K. P., 67 S.E. 188, 1338 
Ga. 837, 134 Am.S.R. 231, 18 Ann.Cas. 
453 [rev on other grounds 32 S.Ct. 
822, 225 U.S. 246, 56 L.Ed. 1074]. 


Ind.—Deister Concentrator Co. v. 
Deister Mach. Co., 112 N.E. 906, 114 
N.E. 485, 63 Ind.App. 412; Hartzler 
v. Goshen Churn & Ladder Co., 104 N. 
EK. 34, 55 Ind.App. 455. 


Iowa.—Iowa Auto Market v. Auto 
Market & Exchange, 197 N.W. 321, 
197 Iowa 420; Atlas Assur. Co. v. At- 
las: Ins.Co.4 112 NOW.S232, 1145 NeW 
609, 138 Iowa 228, 128 Am.S.R. 189, 
15” LRA: N.S 27625. 


Mass.—Regis v. Jaynes, 
480, 185 Mass. 458. 


Mich.—Good Housekeeping Shop v. 
Smitter, 236 N.W. 872, 254 Mich. 592; 
Weisman v. Kuschewski, 219 N.W. 
937, 243 Mich. 223. 


N.J.—Hilton v. Hilton, 102 A. 16, 
89 N.J.Eq. 149 [mod on other grounds 


70 N.E. 


L044 Aw (Sth SON. Jog, So a iekeeae 
1918F 1174]; O’Grady v. McDonald, 
66 A. 175, 72 N.J.Eq. 805; Eureka Fire 


Hose Co. v. Eureka Rubber Mfg. Co., 
60: Ax 561, GOON. Sig. 169. faite Ti vas 
1134, 71 N.J.Eq. 300]. 


N.Y.—Chas. S. Higgins Co. v. Hig- 
gins Soap Co., 39 N.E. 490, 144 N.Y. 
462, 43 Am.S.R. R695 27 LAR AG 42; 
Fischer v. Blank, 33 N.E. 1040, 138 N. 
Y. 244; Boyshform Brassiere Co. v. 
Modishform Brassiere Co., 199 N.Y.S. 
135, 205 App.Div. 14; Burrow v. 
Marceau, 109 N.Y.S. 105, 124 App.Div. 
665; T. B. Dunn Co. v. Trix Mfg. Co; 
63 N.Y.S. 333, 56 App.Div. 75. 


Ohio.—Cleveland Transfer, etc., Co. 
v. Brailey, 23 OhioCir.Ct.N.S. 486; 
Safe-Cabinet Co. v. Globe Wernicke 
Co., 84 OhioCir.Ct. 528, 19 OhioCir. 
CtN.S. 31. 


Philippine.—Alhambra Cigar, ete., 
Mfg. Co. v. Mojica, 27 Philippine 266. 


Eng.—Payton v. Snelling, [1901] 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[Ss Tiga 


in every case is whether or not, as a matter of fact, 
the name or mark used by defendant has previously 
come to indicate and designate plaintiffs goods,®! 
or, to state it another way, whether defendant, as 
a matter of fact, is by his conduct passing off his 
goods as plaintiff’s goods, or his business as plain- 


A.C. 308; Burgess v. Burgess, 3 De 
G.M.&G. 896, 52 Eng.Ch. 696, 43 Re- 
print 351. 


“It is a question of evidence in each 
ease whether there is false represen- 
tation or not.” Burgess v. Burgess, 
3 DeG.M.&G. 896, 905, 52 Eng.Ch. 
696, 43 Reprint 351 [quot with ap- 
proval Howe Scale Co. v. Wyckoff, 25 
Sei. 609, 618, 198 U.S. 118, 49 L.Ed. 


“Whether the court will interfere 
in a particular case must depend upon 
circumstances; the identity or simi- 
larity of the names; the identity of 
the business of the respective corpo- 
rations; how far the name is a true 
description of the kind and quality of 
the articles manufactured or the busi- 
ness carried on; the extent of the 
confusion which may be created or 
apprehended, and other circumstance 
which might justly influence the judg- 
ment of the judge in granting or 
withholding the remedy.” Chas. S. 
Higgins Co. v. Higgins Soap Co., 39 N. 
E. 490, 144 N.Y. 462, 469, 43 Am.S.R. 
769, 27 L.R.A. 42. 


[a] Becomes question of law.— 
The test of whether the name adopted 
by a new corporation embodying a de- 
seriptive geographical term is_ so 
similar to the name of another as to 
warrant an injunction for unfair com- 
petition depends upon the character 
of the business and fts relation to the 
geographical term; but when these 
are determined the question becomes 
one of law, turning upon the likeli- 
hood of deception resulting. Kansas 
Milling Co. v. Kansas Flour Mills Co., 
133 P. 542, 89 Kan. 855, Ann.Cas.1915A4 
540. Actual or probable deception of 
customers see supra § 104. 


Fraudulent intent question of fact 
see supra § 105 


61. U.S.—Stevens Linen Works v. 
Don, 127 F. 950, 62 C.C.A. 582 [aff 
121 F. 171]; Heublein v. Adams, 125 
Be CS 2. 


TIll.—Allegretti v. Allegretti Choco- 
late Cream Co., 52 N.E. 487, 177 Ill. 
129. 


Ind.—Hartzler v. Goshen Churn & 
Ladder Co., 104 N.E. 34, 55 Ind.App. 
455. 


Mass.—Cohen v. Nagle, 76 N.E. 
276; 190 -Mass, «4, 2°.R.A.N-S. 964; 
Viano v. Baccigalupo, 67 N.E. 641, 183 
Mass. 160. 


Mo.—Furniture Hospital v. Dorf- 
man, 166 S.W. 861, 179 Mo.App. 302. 


N.J.—Eureka Fire Hose Co. v. Eu- 
reka Rubber Mfg. Co., 60 A. 561, 69 
Now. Eg. 159 [afl 71 “A. 1134, 71 N.S. 
Eq. 300]. 5 


Ohio.—Safe-Cabinet Co. v. 
Wernicke Co., 34 OhioCir.Ct. 
OhioCir.Ct.N.S. 31 [quot Cyc]. 


Philippine.—Alhambra Cigar, etc., 
Mfg. Co. v. Mojica, 27 Philippine 266. 


Eng.—Cellular Clothing Co. Vv. 
Maxton, [1899] A.C. 326; Reddaway 
v. Banham, [1896] A.C. 199; Singer 
Mfg. Co. v. Loog, 8 App.Cas. 15; 
Singer Mach. Manufacturers v. Wil- 


Globe 
528, 19 


son, 3 App.Cas. 376; In re_ Chese- 
brough, [1902] 2 Ch. 1; Kelly v. 
Byles, 18 Ch.D. 682; Cash v. Cash, 


84 L.T.Rep.N.S. 349; Valentine Meat 
Juice Co. v. Valentine Extract Co., 83 
L.T.Rep.N.S. 259. 


AND UNFAIR COMPETITION 


Doctrine of secondary meaning see 
supra § 102. 


62. U.S.—Howe Scale Co. We 
Wyckoff, 25 S.Ct. 609, 198 U.S. 118, 
49 L.Ed. 972; Bates Mfg. Co. v. Bates 
Numbering Mach. Co., 172 F. 892 [aff 
178 F. 681, 102 C.C.A. 181]; Capewell 
Horse Nail Co. v. Putnam Nail Co., 
140 F. 670; Siegert v. Gandolfi, 139 F. 
917 [rev on the facts 149 F. 100, 79 
C.C.A. 142, and cert den 27 S.Ct. 790, 
205 U.S. 542, 51 L.Ed. 922]; Osgood 
v. Allen, 18 F.Cas.No. 10,603, 1 
Holmes 185, 3 Off.Gaz. 124. 


Conn.—Middletown Trust Co. v. 
Middletown Nat. Bank, 147 A. 22, 110 
Conn. 13 [cit Cyc]. 


Ga.—Saunders System Atlanta Co. 
v. Drive It Yourself Co. of Georgia, 
123 S.B. 132, 158 Ga. 1-[ecit Cyc]. 


Ind.—Hartzler v. Goshen Churn & 
Ladder Co., 104 N.B. 34, 55 Ind.App. 
455. 


Iowa.—Sartor v. Schaden, 101 N.W. 
511, 125 Iowa 696. 


Mass.—Viano v. Baccigalupo, 67 N. 
E. 641, 183 Mass. 160. 


Mich.—Weisman v. Kuschewski, 
219° N.W. 937, 243 Mich. 223. 


N.J.—International Silver Co. v. 
Wm. H. Rogers Corp., 57 A. 1037, 66 
N.J.Eq. 119 [rev on other grounds 
cet. 187, 67 N.J.Eq. 646, 110 Am.S.R. 


N.Y.—Commercial Advertiser As- 
soc. v. Haynes, 49 N.Y.S. 938, 26 App. 
Div. 279. 


Philippine.—Alhambra Cigar, 
Mfg. Co. v. Mojica, 27 Philippine 266. 


63. U.S.—Knickerbocker Chocolate 
Co. v. Griffing, 144 F. 316; Hygeia 
Distilled Water Co. v. Consolidated 
Ice Co., 144 F. 139 [aff 151 F. 10, 80 
C.C.A. 506]. 


Conn.—Middletown Trust Co. Vv. 
Middletown Nat. Bank, 147 A. 22, 110 
Conn £3 i[fcit, .Cye]. 


Ga.—Saunders System Atlanta Co. 
v. Drive It Yourself Co. of Georgia, 
LASS Sch.at32: i58eGar sb sfcitheye]: 


Ind.—Hartzler v. Goshen Churn & 
Ladder Co., 104 N.E. 34, 55 Ind.App. 
455. 


Iowa.—Sartor v. Schaden, 101 N.W. 
511, 125 Iowa 696. 


Mass.—Samuels v. Spitzer, 58 N.E. 
693, 177 Mass. 226. 


Mich.—Weisman v. Kuschewski, 
219 N.W. 937, 243 Mich. 223. 


N.J.—Johnson v. Seabury, 61 A. 5, 
69 N.J.Law- 696. 


N.Y.—Munro v. Tousey, 29 N.E. 9, 
129 N.Y. 38, 14 L.R.A. 245. 


Philippine.—Alhambra Cigar, etc., 
Mfg. Co. v. Mojica, 27 Philippine 266. 


Eng.—Lee v. Haley, L.R. 5 Ch. 155. 


Actual or probable deception of 
customers see supra § 104. 


64. U.S.—McLean v. Fleming, 96 
U.S: “245, 24-1. bd. 828; Harvey  v. 
American Coal Co., 50 F.(2d) 832 
[cert den 52 S.Ct. 43, 284 U.S. 669, 76 
L.Ed. 566]; Reid, Murdoch & Co. v. 
H. P. Coffee Co., 48 F.(2d) 817 [rev 
48 F.(2d) 815, and cert den 52 S.Ct. 
9, 284 U.S. 621, 76 L.Ed. 529]; Stand- 
ard Oil Co. of Maine v. Standard Oil 
Co. of New York, 45 F.(2d) 309 [mod 


etc., 


tiff’s business. ®? 
whether the public is likely to be deceived.** Various 
cases and illustrations wherein the similarity be- 
tween particular names, marks, or dress of goods 
was held sufficient,°* to be deceptive, and hence to 
constitute infringement of trade-mark, or unfair 
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The universal test question is 


38 F.(2d) 677]; Lincoln Motor Co. v. 
Lincoln Automobile Co., 44 F.(2d) 
812; American Products Co. v. Amer- 
ican Products Co., 42 F.(2d) 488; 
Wisconsin Electric Co. v. Dumore, 35 
F.(2d) 555 [cert gr 50 S.Ct. 333, 281 
U.S. 710, 74 L.Ed. 1132, and cert dism 
51. S.Ct.'-214,; 282 U.S: 8138, 75 L.wd: 
728]; Standard Oil Co. v. Michie, 34 
F.(2d) 802; Del Monte Special Food 
Co. v. California Packing Corpora- 
tion, 34 F.(2d) 774; The Governor 
and Company of Adventurers of Eng- 
land Trading into Hudson’s Bay v. 
Hudson Bay Fur Co., 33 F.(2d) 801; 
Crawford-Austin Mfg. Co. v. Clifton 
Mfg: Co., 25 F.(2d) 976. [aff 30 F. 
(2d) 392]; Queen Mfg. Co. v. Isaac 
Ginsberg & Bros., 25 F.(2d) 284; 
Lambert Pharmacal Co. v. Listerated 
Co., 24 F.(2d) 122; Buckspan vy. Hud- 
soms" Bay iCo., 22) FU Cd) 72te cert 
den 48 S.Ct. 321, 276 U.S. 628, 72 L.Bd. 
739]; Yale Electric Corporation v. 
Robertson, 21 F.(2d) 467 [mod on 
other grounds 26 F.(2d) 972];, 
Co. v. Vogue Hat Co., 6 F.(2d) 875 
[cert den 47 S.Ct. 98, 273 U.S. 701, 71 
L.Ed. 850]; Vogue Co. v. Thompson- 
Hudson Co., 300 F. 509 [reh den 12 
F.(2d) 991, and cert den 47 S.Ct. 98, 
213° OsSs 210i 2712 bend se8 5052 Simin 
& Wesson v. Galef, 292 F. 314; Coty, 
Inc. v. Le Blume Import Co., 292 5. 
264 {aff 293 F. 344]; Trappey v. Mc- 
Ilhenny Co., 281 F. 23 [cert den 43 
S.Ct. 94, 260 U.S. 733, 67 L.Ed. 487]; 
Aluminum Cooking Utensil Co. v. 
Sargoy Bros. & Co., 276 F. 447; Hud- 
son Tire Co. v. Hudson Tire & Rubber 
Corporation, 276 F. 59; United Lace 
& Braid Mfg. Co. v. Barthels Mfg. 
Co.,.221 F. 456; Garcia v. Garcia, 197 
F. 637; American Tin Plate Co. v. 
Licking Roller Mill Co., 158 F. 690; 
Lanahan vy. Kissel, 135 F. 899; Ohio 
Baking Co. v. National Biscuit Co., 
127 F. 116, 62 C.C.A. 116 [cert den 25 
S.Ct. 788, 195 U.S. 630, 49 L.Hd. 352]; 
Enoch Morgan’s Sons Co. v. Whittier- 
Coburn Co., 118 F. 657; Sterling Rem- 
edy Co. v. Spermine Medical Co., 112 


F.. 1000, 50 C.C.A. 657; Welsbach 
Light Co. v. Adam, 107 F. 463; La 
Republique Francaise v. Saratoga 


Vichy Spring Co., 107° F. 459, 46 C.c. 
A. 418, 65 L.R.A. 830 [rev 99 F. 733, 
and aff 24 S.Ct. 145, 191 U.S. 427, 48 
L.Ed. 247]; Little v. Kellam, 100 F. 
353; Bass v. Feigenspan, 96 F. 206; 
Stuart wick. G. “Stewart Co., 91. F. 
243, 33 C.C.A. 480 [rev 85 EF. 778]; 
Noel v. Ellis, 89 F. 978; Lever v. Pas- 
field, 88 F. 484; Johnson v. Bauer, 82 
F.\ 662, 27 ©.C.A. 374 [rev 79 F. 954]; 
Baker v. Baker, 77 F. 181 [mod on 
other grounds 80 F. 889, 26 C.C.A. 220, 
and dism 83 F. 3, 27 C.C.A. 396, cert 
den: 18 S.Ct, 939; 168. US. T125°42 Ta: 
Ed. 1214]; Potter Drug, etc., Corp. v. 
Miller, 75 F. 656; American Grocery 
Co. v. Sloan, 68 F. 539; Pillsbury v. 
Pillsbury-Washburn Flour-Mills Co., 
64 F. 841, 12 C.C.A. 432; N. K. Fair- 
bank Co. v. Central Lard Co., 64 F. 
133; New Home Sewing Mach. Co. 
v. Bloomingdale, 59 F. 284; Meyer v. 
Dr. B. L. Bull Vegetable Medicine 
Co., 58 BF. 884, 7 C.C.A. 558; Carlsbad 
v. Thackeray, 57 F. 18; Hohner v. 
Gratz, 52 F. 871; Hutchinson v. Cov- 
ert, 51 F. 832; Hutchinson v. Blum- 
berg, 51 F. 829; California Fig-Syrup 
Co. v. Improved Fig-Syrup Co., 51 F, 
296" [att 54, Wo = 17,0 4. °C, CeA™ 2647: 
Giron v. Gartner, 47 F. 467; Estes 
v. Worthington, 31 F. 154, 24 Blatchf. 
371 [dism 12 S.Ct. 991, 145 U.S. 662, 
386 L.Ed. 854]; Estes v. Leslie, 27 F. 
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22, 23 Blatchf. 476, 29 F. 91; Estes 
v. Williams, 21 F. 189; Sawyer v. 


Kellogg, 7 F. 720; Apollinaris Brun- 
nen vy. Somborn, 1 F.Cas.No. 496, 14 
Blatchf. 380; Consolidated Fruit-Jar 
Co..v. Thomas, 6 F.Cas.No. 3,131, 2 
N.J.L.J. 272; Gardner v. Bailey, 9 F. 
Cas.No. 5,221; Procter v. McBride, 
20 F.Cas.No. 11,441. 


Ala.—Boston Shoe Shop v. Mc- 
Broom Shoe Shop, 72 So. 102, 196 Ala. 
262, ; 


Cal.—Pierce v. Guittard, 8 P. 645, 
68 Cal. 68, 58 Am.R. 1; Benioff v. 
Benioff, 222 P. 835, 64 Cal.App. 745. 


Conn.—Kimball v. Hall, 89 A. 166, 
87 Conn. 563, L.R.A.1916E 632. 


Fla.—El1 Modelo Cigar Mfg. Co. v. 
Gato, 7 So. 23, 25 Fla. 886, 6 L.R.A. 
823, 28 Am.S.R. 537. 


Tll.—Rubel vy. Allegretti Chocolate 
Cream Co., 76 Ill.App. 581 [aff 52 N. 
BE. 487, 177 Ill. 129]; Mossler v. Ja- 
cobs, 66 Ill.App. 571. 


Md.—Parlett v. ‘Guggenheimer, 10 
A. 81, 67 Md. 542, 1 Am.S.R. 416. 


Mass.—Viano vi Baccigalupo, 67 
N.E. 641, 188 Mass. 160; Samuels v. 
Spitzer, 58 N.E. 693, 177 Mass. 226. 


Mo.—McCartney v. Garnhart, 45 
Mo. 593, 100 Am.D. 897; Joseph S. 
Baum Mercantile Co. v. Levin, 174 S. 
W. 442, 444, 189 Mo.App. 237; San- 
ders v. Jacob, 20 Mo.App. 96. 


Neb.—Northwest Ready Roofing 
Co. vy. Antes, 219 N.W. 848, 117 Neb. 
121; Carter Transfer & Storage Co. 
v. Carter, 184 N.W. 113, 106 Neb. 531. 


N.J.—Smyth Sales Corporation v. 
Kaveny, 156 A. 322, 109 N.J.Eq. 138; 
Taylor Provision Co. v. Edwards, 81 
A. 1120, 79 N.J.Eq. 142, 222; Stand- 
ard Table Oil Cloth Co. v. Trenton 
Oil Cloth, ete., Co:, 63 A. 846, 71 N. 
J.Eq. 555; Van Horn v. Coogan, 28 
A. 788, 52 N.J.Eq. 380 [aff 33 A. 50, 
52 N.J.Eq. 588]. 


N.Y.—Albany Packing Co. vy. Cris- 
po, 237 N.Y.S. 614, 227 App.Div. 591 
{aff 171 N.E. 803, 253 N.Y. 607]; Dun- 
lap v. Young, 74 N.Y.S. 184, 68 App. 
Diy. 1387 [rev on other grounds 66 N. 
HK. 964, 174 N.Y. 327]; Barrett Chem- 
ical Co. v. Stern, 67 N.Y.S. 595, 56 
App.Div. 143, 9 N.Y.Ann.Cas. 27; Ft. 
Stanwix Canning Co. v. William Mc- 
Kinley Canning Co., 63 N.Y.S. 704, 
AQ App.Div. 566; Tuerk Hydraulic 
Power Co. v. Tuerk, 36 N.Y.S. 384, 92 
Hun 65; Siegert v. Abbott, 25 N.Y.S. 
590, 72 Hun 248; Potter v. McPher- 
son, 21 Hun 559; India Rubber Co. v. 
Rubber Comb, etc., Co., 45 N.Y.Super. 
258; Burnett v. Phalon, 22 N.Y.Super. 
192 [aff 1 Abb.Dec. 267, 3 Keyes 594, 
3 Transcr.A. 167, 5 Abb.Pr.N.S. 212]; 
Howard v. Henriques, 5 N.Y.Super. 
725; Art Metal Works v. Cunning- 
ham Products Corporation, 242 N.Y.S. 
294, 1837 Misc. 429; Rogers Silver- 
ware Redemption Bureau v. Rogers 
Silver Premium Bureau, 233 N.Y.S. 
286, 1838 Misc. 676; Buick Motor Co. 
v. Buick Used Motors, 229 N.Y.S. 3, 
132 Misc. 156; Lerner Stores Corpo- 
ration v. Lerner, 224 N.Y.S. 9, 1380 
Misc. 358; Bush Terminal Co. v. Bush 
Terminal Trucking Co., 206 N.Y.S. 2, 
123 Mise. 448; American Novelty, 
ete., Co. v. Manufacturing Electrical 
Novelty Co., 73 N.Y.S. 755, 36 Misc. 
450; Crawford v. Lans, 60 N.Y.S. 387, 
29 Misc. 248; De Youngs v. Jung, 27 
N.Y:S. 370, 7 Mise. 56 [aff 25 N.Y.S. 
479]; Cook v. Starkweather, 13 Abb. 
Pr.N.S. 392; Matsell v. Flanagan, 2 
Abb.Pr.N.S. 459; Electre-Silicon Co. 
v. Trask, 59 How.Pr. 189. 


Ohio.—Drake Medicine Co. v. Gless- 
ner, 67 N.E. 722, 68 OhioSt. 337. 


Pa.—Bobrow Bros. v. Manekin, 238 
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Pa.Dist. 730; 
Pa. Cov slr 


Philippine-—Song Fo v. 
Siong, 13 Philippine 148. 


S.C.—Planters’ Fertilizer & Phos- 
phate Co. v. Planters Fertilizer Co., 
133 S.E. 706, 135 S.C. 282. 


Tex.—Brooks v. Heartfield, 
App.) 2 S.W.(2d) 510. 


Wis.—J. I. Case Plow Works v. J. 
I. Case Threshing Mach. Co., 155 N. 
W. 128, 162 Wis. 185; Oppermann v. 
Waterman, 69 N.W. 569, 94 Wis. 583. 


Eng.—North Cheshire, etc., Brew- 
ery Co. vy. Manchester Brewery Co., 
[1899] A.C. 88; Ford v. Foster, L.R. 
7 Ch. 611; Lee v. Haley, U.R.+5 Ch. 
155; Metzler v. Wood, 8 Ch.D. 606; 
Mack y. Petter, L.R. 14 Hg. 431; 
Radde v. Norman, L.R. 14 Eq. 348; 
Reed v. O’Meara, L.R. 21 Ir. 216; 
Clement v. Maddick, 1 Giffard 98, 65 
Reprint 841; Ingram v. Stiff, 5 Jur. 
N.S. 947; Chappell v. Sheard, 2 Kay 
&J. 117, 69 Reprint 717; Chappell v. 
Davidson, 2 Kay&J. 123, 69 Reprint 
719; In re Woodward, 85 L.J.Ch. 27; 
Accident Ins. Co. v. Accident, etc., 
Ins. Corp., 54 L.J.Ch. 104; Guardian 
F., etc., Assur. Co. v. Guardian, etc., 
Ins. Co., 50 L.J.Ch. 253; Sanitas Co. 
v. Condy, 56 L.T.Rep.N.S. 621; Ste- 
phens v. Peel, 16 L.T.Rep.N.S. 145; 
Corns v. Griffiths, [1873] W.N. 93; 
Clowes v. Hogg, [1870] W.N. 268, L.J. 
NotesCas, 267 [aff [18371] W.N. 40]; 
Edmonds v. Benbow, Seton (3d ed) 
905, (4th ed) 238. 


Boe v. Reid, 17 Grant Ch. 


Arthur v. Howard, 19 


Miu Ca 


(Civ. 


Austr.—Collitt v. Borsalino Guis- 
sepe e. Fratello Societa Anonima, 16 
Austr.C.L.R. 344. 


[a]  Tllustrations of names held 
deceptively similar: (1) ‘Aberdeen 
Dry Cleaning Works” and “Aberdeen 
Laundry & Dry Cleaning Company.” 
Zweck v. Aberdeen Laundry & Dry 
Cleaning Co., 183 N.W. 118, 44'S.D. 
176. (2) “Action Transfer Company” 
and “Active Transfer Company.” 
Jaynes v. Weickman, 203 P. 828, 55 
Cal.App. 557. (3) “Ail Time Com- 
fort” and “Ye Olde Tyme Comfort.” 
Stix, Baer & Fuller Co. v. Alfred J. 
Sweet Co., 49 F.(2d) 598. (4) ‘‘Amer- 
ican Radio Stores, Inc.,” and ‘“Amer- 
ican Radio & Television Stores Cor- 
poration.” American Radio Stores v. 
American Radio & Television Stores 
Corporation, (Del.Ch.) 150 A. 180. 
(5) “American Typewriter Exchange” 
and ‘Buffalo Typewriter Exchange.” 
Buffalo Typewriter Exch, v. McGarl, 
147 N.E. 546, 240 N.Y. 113. (6) “Auto 
Sales and Parts Company” and “Auto 
Parts Company.” Auto Parts Co. v. 
Silverstein, 211 IllApp. 436. (7) 
“Auto-Tow-Line’ and “Autowline.” 
Broderick & Bascom Rope Co. v. Man- 
off, 41 F.(2d) 358. (8) “Blue Rib- 
bon” and “Blue Anchor.’ Premier 
Malt Products Co. v. Kasser, 23 F. 
(2d) 98 [aff 26 F.(2d) 1021]. (9) 
“Bonnie Rye’ and ‘Bonnie & Co. 
Rye.’”’ Bonnie & Co. v. Bonnie Bros., 
169 S.W. 871, 160 Ky. 487. (10) “Bud- 
dy” and “Buddy-L.’”’ Moline Pressed 
Steel Co. v. Dayton Toy & Specialty 
Co., 30 F.(2d) 16. (11) ‘‘Budweiser” 
and ‘“Budd-Wise.”’ Anheuser-Busch, 
Inc., ‘v=-Cohen, 37 F. (2a) 393. (12) 
“Cedarine”’ and “O’Cedar.” Allen v. 
Walker & Gibson, 285 F. 230. (18) 
“Cellonite” and “Celluloid.” Cellu- 
loid Mfg. Co. v. Cellonite Mfg. Co., 
32 F. 94. (14) “Ceresota” and ‘Cer- 
tosa.” Northwestern Consol. Milling 
Co. ve Callam; 077 2. 986. (15) 
“Chologestin” and “Chologen.” Breit- 
enbach v. Rosenberg, 37 App.D.C. 102. 
(16) “Clark’s N-E-W” and ‘“Clark’s 
OF ING Dag 
itage, 74 F. 9386, 21 C.C.A. 178. 


Clark Thread Co.+v. Arm-, 
(17) 


‘Associa- 
“Cleveland Opera Com- 
Cleveland Opera Co. v. Cleve- 
land Civic Opera Ass’n, 154 N.H. 352, 


“Cleveland ‘Civic’ Opera 
tion’”’ and 


pany.” 


22 OhioApp. 400. (18) “Cobbs”? and 
“Dobbs & Co.” Dobbs & Co. v. Cobbs 
Haberdasher, 235 N.Y.S. 422, 226 App. 
Div. 372. (19) “Coca-Cola” and ‘‘Co- 
ca and Cola.” Coca-Cola Co. v.. Du- 
berstein, 249 F. 763. (20) “Coca- 
Cola” and ‘Fletcher’s Coca Cola.” 
Coca-Cola Co. v. Nashville Syrup Co., 
200 F157 [aff 215 F. 527, 132° C.C.A, 
89, Ann.Cas.1915B 358]. (21) -“Col- 
ton Dental Association” and “Colton 
Dental Rooms.” Colton v. Thomas, 2 
Brewst. (Pa.) 308, 7 Phila. 257. (22) 
“Cottolene” and ‘“‘Chefolene.” N. K. 
Fairbanks Co. v. Ogden Packing & 
Provision.,Co., 220 (FF. 1002. (23) 
“Covington’s Big Store” and ‘The 
Big Store.” Big Store Co. v. Levine, 
22 OhioN.P.N.S. 469. (24) “Crown 
Malt” and “Creamalt.” George G. Fox 
Co. v. Glynn, 78 N.E. 89, 191 Mass. 
344, 114 Am.S.R. 619, 9 L.R.A.N.S. 
1096. (25) “Cutex” and ‘“‘Cuticlean.” 
Northam.Warren Corporation v. Uni- 
versal Cosmetic Co., 18 F.(2d) 774. 
(26) “Dr. Drake’s German Croup 
Remedy” and “Dr. Drake’s Famous 
Croup Remedy.” Drake Medicine Co. 
v. Glessner, 67 N.E. 722, 68 OhioSt. 


337. (27) “Durham Smoking Tobac- 
co” and “Genuine Durham Smoking 
Tobacco.” Blackwell v. Armistead, 3 


F.Cas.No. 1,474, 3 Hughes 163. (28) 
“Dyanshine”’ and “Dye & Shine.” 
Barton v. Rex-Oil Co., 29 F.(2d) 474. 
(29) ‘‘Hagle”’ and ‘“‘White Eagle.” De 
Voe Snuff Co. v. Wolff, 206 F. 420, 124 
CCrAc 302 (30) ‘Electric Service 
Company” and “Electric Supply Com- 
pany.” Electric Supply Co. v. Hess, 
245 P. 27, 1389 Wash. 20. (31) ‘‘Ev- 
erlasting Ware” and “Wearever” or 
“Hiverwear.” Aluminum Cooking 
Utensil Co. v. «National Aluminum 
Works, 226 F. 815. (32) “Excellent” 
and “Excelsior.” WVolger v. Force, 71 


N.Y.S. 209, 63 App.Div. 122. (33) 
“HF. G. Nobile Cigar Company” and 
‘De Nobili Cigar Company.” De No- 


bili Cigar Co. v. Nobile Cigar Co., 56 
F.(2d) 324. (34) “Flora Shirt Com- 
pany” and “Carl Flora Shirt Com- 
pany.” Flora v. Flora Shirt Co., 283 
P. 1018, 141 Okl. 58. (35) ‘“Fremont 
Undertaking Company” and “Fre- 
mont Undertaker.” 
Fremont Undertaking Co., 114 P. 886, 
63 Wash. 52. (36) “Fruit of the 
Loom” and ‘Genuine Fruit of the 
Loom Shirts.” B. B. & R. Knight, 
Inc. v. W. L. Milner & Co., 283 F. 816. 
(37) “Gedney’s C. & C. (Black) Cap- 
sules,” and ‘“Planten’s C. & C. or 
Black Capsules.” Planten v. Gedney, 
224 EF. 382, 140 C.C.A. 68, [rev 221 
F. 281, and am 228 F. 338, 142 C.C.A. 
630]. (38) “Georgia Coon” and “New 
Coon.” Western Grocer Co. v. Caf- 
farelli, (Civ.App.) 108 S.W. 413 [rev 
on other grounds 127 S.W. 1018, 102 
Tex. 104]. (89) “German-American 
Hand Crochet Button Works” and 
“The German-American Button Com- 
pany.’ German-American Button Co. 
v. A. Heymsfeld, Inc., 156 N.Y.S. 228, 
170 App.Div. 416. (40) “G. Lo Buo- 
no” and “S. Lo Buono.” Lo Buono 
v. V. Viviano & Bros. Macaroni Mfg. 
Co., 198 S.W. 498, 197 Mo.App. 618. 
(41) “Glucose Sugar Refining Co.” 
and “American Glucose Sugar Refin- 
ing Co.” Glucose Sugar Refining Co. 
v. American Glucose Sugar Refining 
Co., (N.J.Ch.) 56 A. 861. (42) “Goth- 
am Gold _ Stripe,’ “Gold Stripe” 
and “Gold Mark.” Gotham Silk Ho- 
Siery Co. v. Reingold, 210 N.Y.S. 38, 
213 App.Div. 237. (48) ‘“Groceteria 
No. 1” and “Pacific Groceteria.” Gro- 
ceteria Stores Co. v. Tibbett, 162 P. 
54, 94 Wash. 99, L.R.ATITTC 955. 
(44) “Harris Transfer & Warehouse 
Company” and “Harrison Transfer 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Company.” Harrison Transfer Co. v. 


Harris Transfer & Warehouse Co., 
95 So. 12, 208 Ala. 631. (45) “Heir- 
i00m” and ‘Heirlooms.” Wm. A. 


Rogers, Limited. v. Majestic Products 
Corporation, 23 F.(2d) 219. (46) 
“Heralds of Liberty of Delaware, 
ines,” and “Heralds of Liberty.” Lib- 
erty Life Assur. Soc. v. Heralds of 
Liberty of Delaware, 138 A. 634, 15 
Del.Ch. 369. (47) “Home” and “Home 
Brand.” Griggs, Cooper & Co. v..U. S. 
Printing & Lithograph Co., 161 N.B. 
789, 28 OhioApp. 1 [aff 162 N.E. 425, 
119 OhioSt. 151, rev 49 S.Ct. 267, 279 
U.S. 156, 73 L.Ed. 650]. 
Brand” and “Home Comfort.” 
Griggs v. Erie Preserving Co., 131 F. 
359. (49) “Horlick’s Malted Milk” 
and “Horluck’s Malted Milk.” Hor- 
lick’s Malted Milk Corporation v. 
Horluck’s, Ine., 43 F.(2d) 767. (50) 
“Hostetter & Smith” and “Holstetter 
& Smyte.” Hostetter v. Vowinkle, 12 
HCas No, 6,714.6 1 Dile 1329) 2 C51) 
“Howe Grain and Mercantile Com- 
pany” and “Howe Grain Company.” 
Hughes v. Howe Grain and Mercan- 
tile Co., (Tex.Civ.Anpn.) 162 S.W. 1187. 
(52) “Hy-Tex’” and “Hyfrax.” Hy- 
draulic Press Brick Co. v. Stevens, 15 
F.(2d) 312. (53) “Hy-Tex” and “Hy- 
test.” Hydraulic Press Brick Co. v. 
Stevens, 1 F.(2d) 460. (54) ‘“Improv- 
ed Fig Syrup” and “Syrup of Figs.” 
Improved Fig Syrup Co. v. California 
Fig Syrup Co., 54 F. 175, 4 C.C.A. 264. 
(55) “Iwanta” and “Uneeda.” Na- 
tional Biscuit Co. v. Baker, 95 F. 135. 
(56) “Junket Capsules” and “Junket 
Tablets.” Hansen v. Siegel-Cooper 
Co., 106 F. 691. (57) “Keystone Oil 
& Manufacturing Company” and 
“Keystone Lubricating Company.” 
Buzby v. Keystone Oil & Mfg. Co., 206 
Ha SO brey o219- UY -473) 13a SCsCcAL 
185, cert den 35 S.Ct. 417, 238 U.S. 
617, 59 L.Ed. 1491]. (58) “Kiddie- 
Koop” and “Kumfy-Krib.’’ Trimble 
v. Woodstock Mfg. Co., 297 F. 524 [aff 
297 F. 529]. (59) ‘‘La Carolina” and 
“La Corolina.” Havana Commercial 
Gow -VetNichols, 155. — Bis 302: (60) 
“Lash-Brow, Ine.” and ‘‘Lashbrow.” 
Ansehl v. Williams, 267 F. 9. (61) 
“Listerseptine” and “Listerine.” 
Lambert Pharmacal Co. v. Kalish 
Pharmacy, 219 F. 323. (62). ‘‘Listo- 
gen” and ‘“Listerine.”’ Lambert 
Pharmacal Co. v. Bolton Chemical 
Corporation, 219 F. 325. (63) ‘‘Lock- 
port Canning Company” and “Lock 
City Canning Company.” Lockport 
Canning Co. v., Pusateri, 139 N.Y.S. 
640, 79 Misc. 293 [aff 145 N.Y.S. 1130, 
161 App.Div. 911]. (64) ‘Lois’ Res- 
taurant” and “Louis’ Restaurant.” 
Louis’ Restaurant v. Coffey, 230 N.Y. 
S. 82, 132 Misc. 690. (65) “Lucile” 
and “Lucile-Byrd.” Lucile Limited, 
New York & Paris v. Schrier, 181 N. 
Y.S. 694, 191 App.Div. 567. (66) 
“Maropa” and “Ramopa.” 
Co. v. A. Gastun & Co., 
(67) “Mechanic’s Store” 
chanical Store.”” Weinstock v. Marks, 
42 P. 142, 109 Cal. 529, 50 Am.S.R. 57, 
30 L.R.A. 182. (68) ‘“Meje’ and 
“Hebe.” Gehl v. Hebe Co., 276 F. 
oA fk (69) “Mellwood” and “Mill 
Wood.” Mellwood Distilling Co. v. 
Harper, 167 F. 389. (70) ‘“‘Messmate” 
and “Shipmate.” Stamford Foundry 
Co. v. Thatcher Furnace Co., 200 F. 
324. (71) “Mirrolike’ and “Mirro- 
lac.” Mirrolike Mfg. Co. v. Devoe & 
Reynolds Co., 3 F.(2d) 846 [aff 3 F. 


(2d) 847]. (72) “M. M. Newcomer 
Company” and ‘Newcomer’s New 
Store.” M. M. Newcomer Co. v. New- 


comer’s New Store, 217 S.W. 822, 142 
Tenn. 108. (73) “Moler Barber Col- 
lege” and “Mohler Barber School.” 
Danton v. Mohler Barber School, 170 
P. 288, 88 Or. 164. (74) “Mount Hope 
Cemetery” and “New Mount Hope 
Cemetery.” Mount Hope Cemetery 
Ass’n v. New Mount Hope Cemetery 
Ass’n, 92 N.E. 912, 246 Ill. 416. (75) 


(48) “Home | 


AND UNFAIR COMPETITION 


“Northwestern Knitting Company” 
and “Northwestern Knitting Mill.” 
Northwestern Knitting Co. v. Garon, 
128 N.W. 288, 112 Minn. 321. (76) 


““Noxie” and “Moxie.” Moxie Nerve 
Food Co! vi, Beach; *335.h)-248: (C77) 
“Nucoa” and ‘“Milcoa.” The Best 


Foods vy. Hemphill Packing Co., 5 F. 
(2d) 355. (78) “Oh Henry” and “Oh 
Johnnie.” |Williamson Candy Co. v. 
Ucanco Candy Co., 3.F.(2d) 156. 
“Old Crow” and ‘White 5 
Gaines v. Leslie, 54 N.Y.S. 421, 25 
Mise. 20. (80) “Pansy Waist Co., 
Inc.” and “‘Pansy Dress Co.” Pansy 
Waist Co. v. Pansy Dress Co., 196 N. 
Y.S. 825, 203 App.Div. 585. (81) 
Passaic County Safety Storage Com- 
pany” and “Safety Storage Compa- 
ny. Safety Storage Co. v. Lupenski, 
1386 A. 203, 100 N.J.Eq. 385. (82) 
“Perfumay” and ‘“Perfu-Mist.” Art 
Metal Works vy. Cunningham Prod- 
ucts Corporation, 242 N.Y.S. 294, 137 


Mise. 429. (83) “Permanit” and 
“Bternit.” BMternits Pinel nveu de ysd 
Clarke Co., 18 F.(2d) 607. (84) ‘Phil- 


adelIphia Suburban Life” and ‘“Subur- 
ban Life.” Suburban Press v. Phila, 
delphia Suburban Pub. Co., 75 A. 1037, 
227 Pa. 148. (85) “Queen Make” and 
“Queen Brand.” Queen Mfg. Co. v. 
Isaac Ginsberg & Bros., 25 F.(2d) 
284, (86) “Raindrops” and ‘Rain 
Water Crystals.” Sierra Chemical 
Co. v. Berettini, 33 F.(2d) 397. (87) 
“Rameses” and “Radames.’” Ste- 
phano Bros. v. Stamatopoulos, 238 F, 
89) Lhie C.CrAy. 165; ER AOI. Co1s 57: 
Stephano y. Stamatopoulos, 199 F. 
451. (88) “Rexall” and “Rex.” Re- 
gis v. Jaynes, 70 N.E. 480, 185 Mass. 
458. (89) “R. H. Macy & Co., Inc.,” 
and “Macys, Inc.” R. H. Macy & Co. 
v. Macys, Inc., 39 F.(2d) 186. (90) 
“Rubbero” and “Rubberoid.” Stand- 
ard Paint Co. v. Rubberoid Roofing 
€o., 224 F. 695, 140 C:CLA. °235. (91), 
“Rubberset” and “Rubber-Vulc.” 
Rubber & Celluloid Harness Trim- 
ming Co. v. Rubber-Bound Brush Co., 
88 A. 210, 81 N.J.HEq. 419, 519, Ann. 
Cas.1915B 365. (92) “Rubberset” and 
“Set in Rubber.” Rubber & Celluloid 
Harness Trimming Co. v. F. W. De- 
voe & C. T. Reynolds Co., 233 F. 150. 
(93) “Sage Foundation Homes Com- 
pany” and “Sage-Forest Hills Associ- 
ates, Inc.” Sage Foundation Homes 
Co. v. Sage-Forest Hills Associates, 
197 N.Y.S. 877, 119 Mise. 669. (94) 
“Sapolio” and “‘Sopono.” Enoch Mor- 
gan’s Sons Co. v. Ward, 152 F. 690, 
81 CCA. 616, 12) U.RVA.N.S. (729. (95) 
“Sherlock Holmes, Detective’ and 
“Sherlock Holmes.” Hopkins Amuse- 
ment Co. v.. Frohman, 103 I1l.App. 
613° [aff, 67. N.E. 391,202 Tl. 541]. 
(96) “Silver Flash’ and ‘Super- 
Flash.” Western Oil Refining Co. v. 
Jones, 27 F.(2d) 205. (97). “Stand- 
ard Oil Company of New Mexico” 
and “Standard Oil Company of Cali- 
fornia.” Standard Oil Co. of New 
Mexico v. Standard Oil Co. of Cali- 
fornia, 56 F.(2d) 973. (98) “Sterling” 
and “Stirling.” Stirling Silk Mfg. Co. 
v. Sterling Silk Co., 46 A. 199, 59 N.J. 
394, (99) “St. Nicholas Plaza, 
“The St. Nicholas Hotel 
Company.” Cincinnati Realty Co. v. 
St. Nicholas Plaza, Inc., 28 OhioN.P. 
N.S. 354. (100) ‘‘SSweet Kiss’ and 
“Swyt-Kisse.” Julius Kalish, Inc. 
v. Harper, 172 N.Y.S. 470, 184 App. 
Div. 683. (101) ‘‘Tas-tee”’ and ‘“Mee- 
tee.” Charles S. Cash, Inc. v. Stein- 
book, 222 N.Y.S. 61, 220 App.Div. 569 
faff 161 N.B. 170, 247 N.Y. 5381]. 
(102) ‘“Tetterine’ and “Tetterrem.” 
Shuptrine Co. v. Eucaline Medicine 
Co., 40 F.(2d) 303. (103) “The Aero 
Brand” and ‘‘The Hero Brand.” Breg- 
stone v. Greenberg, 182 N.Y.S. 340, 
192 App.Div. 213. (104) “The Ander- 
son Cheese Cutter Company” and 
“The Computing Cheese Cutter Com- 
pany of Anderson.” Computing 
Cheese Cutter Co. v. Dunn, 88 N.E. 
93, 45 Ind.App. 20. (105) “The Gro- 
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cer” and “The American Grocer.” 
American Grocer Pub. Assoc. v. Gro- 
Geri veubs) Con 25 Hun, GN. Yo) os. 
(106) “The Heroine” and “The Hero.” 
Rowley v. Houghton, 2 Brewst. (Pa.) 
303, 7 Phila. 39. (107) “The. Hol- 
land” and “New Holland.” Holland 
Furnace Co. v. New Holland Mach. 
Co., 24 F.(2d) 751. (108) “The Hotel 
Dominion” and ‘The New Dominion.” 
O’Grady v. McDonald, 66 A. 175, 72 
N.J.Eq. 805. (109) “The New Meth- 
od Steam Laundry Company” and 
“The New Method Damp Wash Laun- 
dry Company.” New Method Steam 
Laundry Co. v. Tomlinson, 17 Pa, 
Dist. 362. (110) “The Vulcan” and 
“The Vulture.” Vulcan v. Myers, 34 
ING 9 OARS Te Ole NEY 04a (111) 
“Uneeda” and ‘Abetta.” National 
Biscuit Co. v. Pacific Coast Biscuit 
Co., 91 A. 126, 883 N.J.Eq. 369. (112) 
“United States Dental Association” 
and “U. §. Dental Association.’ Cady 
v. Schultz, 32 A. 915, 19 RT. 1938, 61 
Am-S:.R.)-163, 29. LRA.) 524, . (a3) 
“University Clothes, Inc.” and “Uni- 
versity Shop.” Panitz v. University 
Clothes, 40 F.(2d) 811. (114) “Ustik- 
” and “Justickon.” Davis v. Sus- 
Sex. Rubber” Co.,° [1927] 2 ‘Ch. 345. 
(115) “Virginia Dare’ and ‘Virginia 
Belle.” Garrett & Co. v. Sweet Val- 
ley | Wine’ Co.,--. 251 EF: 371. (116) 
“Vogue” and “La Vogue Parisienne.” 
Vogue Co. v. Brentano’s, 261 F. 420. 
(117) “Warshawsky & Co.” and “A. 
Warshawsky & Co., Inc.” Warshaw- 
sky & Co. v. A. Warshawsky & Co., 
257 Ill.App. 571. (118) “What Cheer 
Restaurant” and “New and Original 
What Cheer Restaurant.” Gamble v. 
Stephenson, 10 Mo.App. 581. (119) 
“White Lily Brand” and “White Lily 
Creamery Brand.’ Wisconsin White 
Lily Butter Co. v. Safer, 195 N.W. 
700, 182 Wis. 71. (120) ‘‘Woodbury’s 
Facial Soap’ and ‘‘Woodbury’s New 
Skin Soap.” Andrew Jurgens Co. v. 
Woodbury, 106 N.Y.S. 571, 56 Mise. 
404. (121) “Wood Realty Co.” and 
“W. E. Wood Realty Co.” Wood v. 
Wood, 151 P. 969, 78 Or. 181, L.R.A 
1916C 251, Ann.Cas.19T8A 226. (122) 
“Wormix” and ‘‘Worm-X.” Feil v. 
American Serum Co., 16 F.(2d) 88 
[rev. 6 F.(2d) 643]. (1238) ‘“Zinox’” 
and ‘Knox.’ Knox Hat Co. v. Self- 
Service Millinery Stores, 245 N.Y.S. 
11, 138 Misc. 426 [aff 236 N.Y.S. 832, 
227 App.Div. 716]; Knox Hat Co. v. 
Self-Service Millinery Stores, 245 N. 
Y.S. 14, 138 Misc. 124. 


[b] Names in connection with 
other features held deceptively sim- 
ilar.—Hudson Motor Car Co. v. Hud- 
son Tire Co., 21 F.(2d) 453; General 
Baking Co. v. Shults Bread Co., 288 
F. 954 [aff 293 F. 1018]; Mason Au & 
Magenheimer Confectionery Mfg. Co. ~ 
v. Chumas, 275 F. 357; A. Stein & 
Co. v. Liberty Garter Mfg. Co., 198 
F. 959; McGraw Tire & Rubber Co. 
v. Griffith, 198 F. 566; Reymer & 
Bros. v. Huyler’s, 190 F. 83. 


[c] Marks, packages, and dress of 
goods held deceptively similar.— 
Maatschappij Tot Exploitatie Van 
Rademaker’s Koninklijke Cacao & 
Chocoladefadrieken v. Kosloff, 45 F. 
(2d) 94; Jantzen Knitting Mills v. 
Spokane Knitting Mills, 44 F.(2d) 
656; Pinaud, Ine. vy. Huebschman, 
27 F.@d) 531 [aff 27: F.(2d) 5387; 
Matzger v.. Vinikow, 17 F.(2d) 581; 
J. N. Collins Co. v. F. M. Paist Co., 14 
F.(2d) 614; Marcucci v. United Can 
Co;,2 22038 6 CAL Late 279k ot O19 > 
Rosenblum v. Rosenblum, 253 F. 863; 
Gordon’s Dry Gin Co. v. Eddy & Fish- 
er Co., 246 F. 954; Omo Mfg. Co. v. 
Mystic Rubber Co., 225 F. 92; United 
Lace & Braid Mfg. Co. v. Barthels 
Mfg. Co., 221 F. 456; Lawrence v. P. 
E. Sharpless Co., 203 F. 762 [aff 208 
F. 886, 126 C.C.A. 46]; Schwahn v. 
Miele, 203 F. 176; Gulden v. Chance, 
182 F. 303, 105 C.C.A. 16 [rev 180 F. 
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competition, and also cases wherein the similarity 
was held insufficient,°* to deceive the public and con- 


178]; Edward & John Burke v. 
Bishop, 175 F. 167; Klepser v. Furry, 
137 “Aw 1753-289) Pas 152. 


Illustrations of titles of books or 
literary compositions held deceptive 
see infra § 126. 


65. U.S.—Liggett, etc., ‘Tobacco 


Co. v. Finzer, 9 S.Ct. 60, 128 U.S. 182,. 


32 L.Ed. 395; Standard Accident Ins. 
Co. v. Standard Surety & Casualty 
Co. of New York, 53 F.(2d) 119; 
Certain-Teed Products Corporation v. 
Philadelphia & Suburban Mortg. 
Guarantee Co., 49 F.(2d) 114;. Tasty 
Baking Co. v. Tasty Pound Cake Co., 
32 F.(2d) 1009; Goldschmidt Thermit 
Co. v. Alumino-Thermic Corporation, 
25 F.(2d) 196 [mod on other grounds 
25 F.(2d) 206]; Sidney Blumenthal & 
Co. v. Salt’s Textile Mfg. Co., 21 F. 
(2a) 470; Ward Baking Co. v. Potter- 
Wrightington, 298 F. 398 [aff 288 F. 
597]; Haller Baking Co. v. Ward Bak- 
ing Co., 293 F. 800 [aff 295 F. 681]; 
Universal Sav. Corp. v. Morris Plan 
Co. of New York, 234 F. 382; Gandy 
Belting Co. of Baltimore City v. Vic- 
tor-Balata & Textile Belting Co., 215 
F. 795; H. Mueller Mfg. Co. v. A. Y. 
McDonaly, etce., Mfg. Co., 164 F. 1001 
[mod on other grounds 183 F. 972, 106 
CiG A. 31213) De’ lone “Hook, ete., ‘Co. 
v. Francis Hook, etc., Fastener Co., 
144 F. 682, 75 C.C.A. 484; Galena-Sig- 
nal Oil Co. v. Fuller, 142 F. 1002; 
Regensburg v. Juan F. Portuondo 
Cigar Mfg. Co., 136 F. 866 [aff 142 F. 
160, 73 C.C.A. 378]; Bickmore Gall 
Cure Co. v. Karns Mfg. Co., 126 F. 
573 [rev on other grounds 134 F. 833, 
67 C.C.A. 439]; Wyckoff v. Howe 
Scale Co.; 122> B73 43,58. C:CrAL) 510: 
[rev on other grounds 25 S.Ct. 609, 
198 U.S. 118, 49 L.Ed. 972, and rev 
AAO BY. -520) 5. Vacuum, :Oil Corny. 
Climax Refining Co., 120 F. 254, 56 
C.C.A. 90 [cert den 24 S.Ct. 846, 191 
US. .574,. 48 -11.bd.. 308)]3- Postum 
Cereal Co. v. American Health Food 
Co., 119 F. 848, 56 C.C.A. 360 [aff 109 
F. 898]; Gannett v. Ruppert, 119 F. 
221 [rev on other grounds 127 F. 962, 
62 C.C.A. 594]; La Republique Fran- 
eaise v. Schultz, 115 F. 196; Kentucky 
Distilleries, ete., Co. v. Wathen, 110 
F. 641; Potter Drug, etc., Corp. v. 
Pasfield Soap Co., 106 F. 914, 46 C.C.A. 
40 [aff 102 F. 490]; Fuller v. Huff, 
99 F. 439; La Republique Francaise 
v. Schultz, 94 F. 500; Allen B. Wris- 
ley Co. v. Geo. E. Rouse Soap Co., 87 
F.. 589 [appeal dism 90 F. 5, 32 C.C.A. 
496]; P. Lorillard Co. v. Peper, 86 F. 
956, 30 C.C.A. 496 [cert den 19 S.Ct. 
886, 171 U.S. 690, 43 L.Ed. 1179]; 
Pittsburgh Crushed-Steel Co. v. Dia- 
mond Steel Co., 85 F.. 637; Sterling 
Remedy Co. v. Eureka Chemical, ete., 
CovesOeby, 21055925 (C7. A 814s WI. IG: 
Hubinger Bros. Co. v. Eddy, 74 F. 
551; Burt v. Smith, 71 F. 161, 17 C.C. 
A. 573; Kohler Mfg. Co. v. Beshore, 
53 BH, 202 fait 59 By 572, 8 CiC.A. 215]; 
Hivans v. Von Ieaer, 32 F. 153; Osgood 
v. Allen, 18 F.Cas.No. 10,603, Holmes 
185, 3 Off.Gaz. 124. 


Cal.—Castle v. Siegfried, 37 P. 210, 
103 Cal. 71; Schmidt v. Welch, 35 P. 
626; Falkinburg v. Lucy, 35 Cal. 52, 
95 Am.D. 76. 


Colo.—Da Pron v. Russell, 288 P. 
178, 87 Colo. 394; Driverless Car Co. 
v. Glessner-Thornberry Driverless 
Car) Coy 264 =P. 658, 338 2/Colo, 262): 
Solis Cigar Co. v. Pozo, 26 P. 556, 16 
Colo. 388, 25 Am.S.R. 279. 


Tll.—N. K. Fairbank Co. v. 
64 Ill.App. 477. 


Iowa.—Harkert Cigar Co. v. Her- 


Swift, 


TRADE-MARKS, TRADE-NAMES, 


lected below. 


man, 196 N.W. 986, 197 Iowa 287. 


Ky.—Travelers’ Ins. Mach. Co. v. 
Travelers’ Ins. Co. of Hartford, Conn., 
134 S.W. 877, 142 Ky. 523 [mod on 
other grounds 136 S.W. 154, 143 Ky. 
216]. 


Mich.—Sweet Sixteen Shops of De- 
troit v. Goodman, 219 N.W. 599, 243 
Mich. 72. 


Mo.—Nicholson v. Wm. A. Stick- 
ney Cigar Co., 59 S.W. 121, 158 Mo. 
158; Oakes v. St. Louis Candy Co., 
48 S.W. 467, 146 Mo. 391. 


N.J.—Evening Journal Ass’n \ v. 
Jersey Pub. Co., 124 A. 767, 96 N.J. 
Eq. 54; Bear Lithia Springs Co. v. 
Great Bear Spring Co., 71 A. 383, 71 
N.J.Eq. 595 [aff 68 A. 86, 72 N.J.Eq. 
871]; Eureka Fire Hose Co. v. Hureka 
Rubber Mfg. Co., 71 A. 1134, 71 N.J. 
tEs4 300 [aff 60 A. 561, 69 N.J.Eq. 
LON 


N.Y.—Eastern Const. Co. v. Eastern 
Engineering Corporation, 159 N.E. 
397, 246 N.Y. 459; Brown v. Doscher, 
42 N.E. 268, 147 N.Y. 647; Enoch Mor- 
gan’s >Sons Co. vy. Troxell, -89: N.Y. 
292, 42 Am.R. 294, 11 Abb.N.Cas. 86; 
Boessneck v. Iselin, 82 N.Y.S. 164, 83 
App.Div. 290; T. B. Dunn Co. v. Trix 
Mfg. Co., 63 N.Y.S. 333, 50 App.Div. 
75; Commercial Advertiser Assoc. v. 
Haynes, 49 N.Y.S. 938, 26 App.Div. 
279; Stokes v. Allen, 9 N.Y.S. 846, 
56 Hun 526; Stephens v. De Couto, 30 
N.Y.Super. 343, 4 Abb.Pr.N.S. 47; 
Stern v. Barrett Chemical Co., 58 N.Y. 
S. 1129, 28 Misc. 429 [rev on other 
grounds 61 N.Y.S. 221, 29 Misc. 609]; 
Lavanburg v. Pfeiffer, 52 N.Y.S. 801, 
23 Mise. 577; Frohman y. Miller, 29 
Neves: 221109) 82 Mise. (379 Cahn. =v. 
Hoffman House, 28 N.Y.S. 388, 7 Misc. 
461; Forney v. Engineering News 
Pub. Co., 10 N.Y.S. 814, 57 Hun 588; 
Bell v. Locke, 8 Paige 75, 34 Am.D. 
371; Snowden v. Noah, Hopk. 347, 14 
Am.D. 547. 


Ohio.—Cincinnati Vici Shoe Co. v. 
Cincinnati Shoe Co., 9 OhioS.&C.P. 
579, 7 OhioN.P. 135. 


Or.—Duniway Pub. Co. v. North- 
west Printing, etc., Co.,.8 P. 283, 11 
Or. 322; Lichtenstein v. Mellis, 8 Or. 
464, 34 Am.R. 592. 


Philippine—Alhambra Cigar, etce., 
Mfg. Co. v. Compania General de 
ap Rees de Filipinas, 35 Philippine 


Tex.—Edelstein v. Edelstein, 
W.(2d) 400. 


Wash.—John Vittueci Co. vy. Mer- 
line) 3228° 4 P2292) 130" IWash. £4835 
Wright Restaurant Co. v. Wright, 
133 P. 464, 74 Wash. 230; Bastern 
Outfitting Co. v. Manheim, 110 P. 
23, 59 Wash. 428, 35 L.R.A.N.S. 251. 


Eng.—Motor Mfrs., ete., Soc. v. Mo- 
tor Mfrs., etc., Mut. Ins. Co., [1925] 
Ch. 675; Merchant Banking Co. v. 
Merchants’ Joint Stock Bank, 9 Ch.D. 
560; Spottiswoode vy. Clark, 1 Coop. 
t.Cott. 254, 47 Reprint 844, 2 Phil. 154, 
22 Eng.Ch. 154, 41 Reprint 900; Wool- 
lam v. Ratcliff, 1 Hem.&M. 259, 71 
Reprint 113; Bradbury v. Beeton, 39 
b.J-Ch. bij; eharina Vv. Cathery; 2) Tad. 
NotesCas. 134; Cowen v. Hulton, 46 
L.T.Rep.N.S. 897; Bass v. Dawber, 
19 L.T.Rep.N.S. 626; Charleston v. 
Campbell, 14 Se.L.Rep. 104; Horlick’s 
Malted Milk Co. v. Summerskill, 86 
LS Chy75: 


Ont.—Rubberset Co. v. Boeckh 
Bros., Co., Ltd., 46 Ont.L. 11; Gillett 
v. Lumsden, 6 Ont.L. 66. 
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stitute infringement or unfair competition are col- 


Que.—Laing Packing, ete., Co. v. 


Laing, 25 Que.Super. 344. 


[a] Dlustrations of names held 
not deceptively similar: (1) ‘A. S. 
Co. 1857 and ‘1847 Rogers Bros.” 
International Silver Co. v. American 
Silver Co., 37 F.(2d) 622. (2) “Ash- 
less Ash Stand” and ‘Ashagon.” 
Smokador Mfg. Co. v. Tubular Prod- 
ucts Co., 31 F.(2d) 255 [mod 27 F.(2d) 


948]. (3) “Bestyette” and ‘Veri- 
best.” New York Mackintosh Co. v. 
HKuam,;198! BF. 5'71.*_ (4). “Big-5 Bie” 
and “Eskimo Pie” or “Pie.” Hskimo 


Pie Corporation v. Levous, 24 F.(2d) 
599" -Pafe 35: Bii(@d)- 1201.~ (5). "bie 
Four’ and “Three-in-One.”’ G. W. 
Cole Co. v. American Cement, etc., 
€657°53.0- Ee 083565" CCgA RLObs e069) 
“B. & M.” and “P. & M.” B. Payn’s 
Sons Tobacco Co. v. Payette, 149 N.Y. 
S.. 183, 86 Misc. 276 [aff 155 N.Y.S. 
1095, 171 App.Div. 960]. °C?) “Bond- 
ed Liquidator Company” and “Liq- 
urdators.” Liquidators v. Clifton, 286 
Py 1525:°132>.0r, 74485-¢8). - {Bougwee 
des Amours” and “Charme d’Amour.” 
Parfumerie Roger & Gallet v. M. C. 


M. Co., 24 F.(2d) 698. (9) ‘“Boysh- 
form” and “Modishform.” Boysh- 
form Brassiere Co. v. Modishform 


Brassiere Co., 199 N.Y.S. 135, 205 App. 
Div. 14. (10) “Breast-O’-Chicken” 
and ‘‘Chicken of the Sea.’”” Van Camp 
Sea Food Co. v. Westgate Sea Prod- 
ucts Co., 28 F.(2d) 957 [cert den 49 
S.Ct. 2638, 279 U.S. 841, 73 L.Ed. 987). 
(11) “California Flapjack Flour’ and 
“Los Angeles Best Self-Rising Flap- 
jack Flour’ or “Taylor’s Improved 
Flapjack Flour.” Excelsior Cereal 
Milling Co. v. Taylor Milling Co., 186 
B...207,°43° Cal: App. 591." (G2) ““Chaf= 
fee Brothers Furniture Company” and 
“Young & Chaffee Furniture Com- 
pany.” Young & Chaffee Furniture 
Co, v. Chaffee Bros. Furniture Co., 
170 N.W. 48, 204 Mich. 293. (13) 
“Conde” and “Caron.” Caron Corpo- 
ration v. Conde, Limited, 213 N.Y.S. 
735, 126 Mise. 676. (14) “Consumers’ 
Wholesale Supply Company” and 
“Citizens’ .Wholesale Supply Com- 
pany.” Citizens’ Wholesale Supply 
Co. v. Downing, 140 N.E. 683, 107 Ohio 
St. 422. (15) ‘Don Carlos” and “Don 
Ceasar.” Chance vy. Gulden, 165 F, 
624, 92 C.C.A. 58 [rev 163 F. 447]. 
(16) “Dubuque College” and ‘“Du- 
buque German College and Seminary.” 
Dubuque German College and Semi- 
nary v. St. Joseph’s College, (Iowa) 
169 N.W. 405. (17) “Emery” and 
“Emerald.” Walter M. Steppacher & 
Bro. v. Karr, 2386 ho 15d... G8) “Riska= 
mo Pie,” ‘Pie’? and ‘“‘Honeymoon Pie.” 
Eskimo Pie Corporation v. Honey- 
moon Pie Corporation, 25 F.(2d) 154. 
(19) “Evening Post” and ‘Morning 
Post.” Borthwick v. Evening Post, 
37 Ch.D. 449. (20) “Everlasting” 
and “Evertight.” Everlasting Valve 
Co. v. Schiller, 21 F.(2d) 641. (21) 
“Eiverlasting” and “Wearever.” 
Aluminum Cooking Utensil Co. v. Na- 
tional, Aluminum Works, 226 F. 815. 
(22) “E-Z-Bos” and “So-Bos-So.” H. 
kk. Allen Mfg. Co. v. Smith, 229 N.Y.S. 
692, 224 App.Div. 187. (23) ‘Fidel- 
ity Bond & Mortgage Company” and 
“Widelity Mortgage Company.”  Fi- 
delity Bond & Mortgage Co. v. Fi- 
delity Mortg. Co., 12 F.(2d) 582. (24) 
“Flex-Arch” and “Coes & Young’s 
7.00 Flexible Arch-Support Shoes.” 
E. W. Burt & Co. v. Coes & Young 
Co., 98 N.E. 596, 212 Mass. 134. -(25) 
“Havoline” and “Valvoline.” Valyo- 
line Oil Co. v. Havoline Oil Co., 211 F. 
189. (26) “Highland Dye House” 
and “Highland Dye Works.” High- 
land Dye Works v. Anteblian, 170 N. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 113] 10. Defenses**—a, Illegality or Fraud.*7 
If a trade or calling, as carried on, is illegal, decep- 
tive, or fraudulent, names, marks, or devices used 


AND UNFAIR 


therein will not be protected upon the ground of 


BE, 47, 270 Mass. 209. 
and ‘“‘Glo-ray.”’ 
41 F.(2d) 167. 


(27) “Hyglo” 
Graf Bros. v. Marks, 
(28) “Hygrade Food 
Products Corporation” and “High 
Grade Food Products.” Hygrade 
Food Products Corporation y. H. D. 
Lee Mercantile Co., 37 F.(2d) 900 [aff 
46520). CTL. (29) “Industrial 
Loan and Finance Company” and “In- 
dustrial Investment Company.” In- 
dustrial Inv. Co. v. Mitchell, 138 S.E. 
908, 164 Ga. 487. (30) “Iowa Auto 
Market” and ‘Auto Market & Ex- 
change.” Iowa Auto Market v. Auto 
Market & Exchange, 197 N.W. $21, 
197 Iowa 420. (31) “IXL General 
Merchandise Auction Store’ and 
“Great IXL Auction Co.” lLichten- 
stein v. Mellis, 8 Or. 464, 34 Am.R. 
592. (32) “Jasper Stone Company” 
and ‘Jasper Products Company.” 
Lytle v. Smith, 215 N.W. 668, 204 
Iowa 619. C33) “Jordan Sulphur 
Springs Sanitarium Company” and 
“Mudbaden Sulphur Springs Com- 
pany.’”” Jordan Sulphur Springs & 
Mud Bath Sanitarium Co. v. 
baden Sulphur Springs Co., a 
252, 185 Minn. 123. (34) “Kalodont’ 


and ‘“Sozodont.’ lLandespriv v. Hall 
& Ruckel, 36 App.D.C. 532. (35) 
“Kickernick” and “Kickaway.” Win- 


get Kickernick Co. v. La Mode Gar- 
ment Co., 42 F.(2d) 513. (36) “Kno- 
tair” and ‘Holeproof.” Holeproof 
Hosiery Co. v. Wallach Bros., 167 F. 
373 [mod and aff 172 F. 859, 97 C.C.A. 
263]. (37) ‘Krinklette” and “Rip- 
plette.” Bliss, Fabyan & Co. v. Aileen 
Mills, 25 F.(2d) 370. (38) ‘Lapointe 
Machine Tool Company” and “J. N. 
Lapointe Company.’”’ Lapointe Mach. 
Tool Co. v. J. N. Lapointe Co., 99 A. 
348, 115 Me. 472. (39) “Material 
Men’s Credit Agency, Inc.” and ‘“Ma- 
terial Men’s Mercantile Association, 
Limited.” Material Men’s Mercantile 
Ass’n v. Material Men’s Credit Agen- 
cy, 180 N.Y.S. 801, 191 App.Div. 73: 
(40) “Morris plan of industrial 
banking” and ‘‘Merchants’ & Mechan- 


ics’ Savings Association.” Stein v. 
Morris, 91 S.E. 177, 120 Va. 390. (41) 
“Morris Web Seam Drawer” and 


“Blastic Seam Drawer.” J. A. Scriven 
Co. v. Morris, 154 F. 914 [aff 158 F. 
L020 85 C:C.Al+571). ./€42). = Mura- 
fresco” and ‘Muresco.” Benjamin 
Moore & Co. v. Auwell, 172 F. 508 [aff 
178 F. 548, 102 C.C.A. 53]. (43) “Nec- 
co” and “Nawaco.” New England 
Confectionery Co. v. National Water 
Co., 224 F. 344, 140 C.C.A. 30. (44) 
“O. D. O.” and “Odol.” Odol Corpora- 
tion v. De Oto, 57 App.D.C. 355, 23 F. 


(2d) 776. (45) “Oneida Game Trap 
Company” and “Oneida Community, 
Limited.” Oneida Community Vv. 


Oneida Game Trap Co., 150 N.Y.S. 918 
[aff 154 N.Y.S. 391, 168 App.Div. 769]. 
(46) “Oplex’ and “Opalite.” Flex- 
lume Sign Co. v. Opalite Sign Co., 292 
F. 98 [cert den 44 S.Ct. 181, 263 U.S. 
718, 68 L.Ed. 523]. (47) “Palais 
Royal” and “Jack Fine’s’ Palais 
Royal.” Fine v. Lockwood, 14 S.W. 
(2d) 1109, 179 Ark. 222. (48) “Par’’ 
and ‘‘Spur.” Hewes v. Gay, 11 F.(2d) 
165. (49) “Par-Lock” and “Ply- 
Rite.” Vortex Mfg. Co. v. Ply-Rite 
Contracting Co., 33 F.(2d) 302. (50) 
“Pp. Cc. W.” and “W. H. W.” Lafean v. 
Weeks, 35 A. 693, 177 Pa. 412, 34 L.R. 
Fo ea if (re (51) “Peptomint” and 
“Spearmint.” LL. P. Larson, Jr., Co. 
v. Wm. Wrigley, Jr., Co., 253 F. 914, 
166 C.C.A. 14 [cert den 39 S.Ct. 22, 
248 U.S. 580, 63 L.Ed. 430]. (52) 
“Porosknit” and ‘‘Porous Underwear. 
Chalmers Knitting Co. v. Columbia 
Mesh Knitting Co., 160 F. 1013. (538) 


“Pp. T. Butler’s Trade-Mark Best 
Soap” and “B. T. Babbitt’s Trade- 
Mark Best Soap.” Babbitt v. Brown, 
23 N.Y.S. 25, 68 Hun 515. (54) “Roof 
Leak’”’ and “‘Never Leak.” Sears, Roe- 
buck & Co. v. Elliott Varnish Co., 232 
F. 588, 146 C.C.A. 546 [rev 221 F. 797, 
and cert den 37 S.Ct. 19, 242 U.S. 635. 
61 Lid. 539]. .- (55) “Roxa Kola” 
and “Coca-Cola.” Coca-Cola Co. v. 
Carlisle Bottling Works, 43 F.(2d) 
119 [aff 48 F.(2d) 101, and cert den 51 
S.Ct. 86, 282 U.S. 882, 75 L.Ed. 778]. 
(56) “Ruberoid” and  ‘Rubbero.” 
Standard Paint Co. v. Trinidad As- 
phalt Mfg. Co., 31 S.Ct. 456, 220 U.S. 
446, 55 L.Ed. 536 [aff 163 F. 977, 90 
C.C.A. 195]. (57) “Sal-Vet” and ‘“Sal- 
Tone.” S. R. Feil Co. v. John E. Rob- 
bins Co., 220 FF. 650, 136 CiG.A. 1258. 
(58) “Shur-On” and “Sta-Zon.” Ker- 
stein v. Cohen, 11 Ont.L. 450, 7 Ont. 
W.R. 247. (59) “Standard Oilshares, 
Inc.” and “Standard Oil Group, Inc.” 
Standard Oilshares v. Standard Oil 
Group, (Del.Ch.) 150 A. 174. (60) 
“Stewart” and “Stewart Junior.” Au- 
tomatic Pencil Sharpener Co. v. 
Stewart Mfg. Co., 249 F. 52, 161 C.C.A. 
112. (61) “Tempest” and “Hurri- 
cane.” Hurricane Patent Lantern Co. 
v. Miller, 56 How.Pr. (N.Y.) 234. (62) 
“The Electrical Age” and “The Elec- 
trical World.” W. J. Johnston Co. v. 
Electric Age Pub. Co,, 14 N.Y.S. 803, 
60 Hun 578. (63) ‘‘The Kansas Mill- 
ing Company” and ‘Kansas Flour 
Mills Company.” Kansas Milling Co. 
v. Kansas Flour Mills Co., 133 P. 542, 
89 Kan. 855, Ann.Cas.1915A 540. (64) 
“The Silver Cleaners, Dyers and 
Tailors” and ‘Silver Laundry & Towel 
Company.” Silver Laundry & Towel 
Co. v. Silver, (Mo.App.) 195 S.W. 529. 
(65) “Thompson Lumber Company” 
and ‘“‘Thompson Yards, Incorporated.” 
Thompson Lumber Co. v. Thompson 
Yards, 175 N.W. 550, 144 Minn. 298. 
(66) “Um-Qua Valley Broccoli Grow- 
ers” and “Umpqua Broccoli Ex- 
change.’””’ Umpqua Broccoli Exchange 
v. Um-Qua Valley Broccoli Growers, 
245 P. 324, 117 Or. 678. (67) “Union 
Leader” and “Union World.” Ameri- 
can Tobacco Co. v. Globe Tobacco Co., 
LOS. OB LOTS L68) “Univent” and 
“Heatovent.” Herman Nelson Corpo- 
ration of Moline, Ill., v.. Columbus 
Heating & Ventilating Co., 11 F.(2d) 
273. (69) “Vacuum Tread’ and 
“Vacuum Cup Oil Proof.” Pennsyl- 
vania Rubber Co. v. Dreadnaught Tire 
& Rubber Co., 225 F. 138 [mod on oth- 
er grounds 229 F. 560, 144 C.CLA. 20). 
(70) “Viavi Royal” and “Vimedia 
Sovereign.” Viavi Co. v. Vimedia Co., 
245 F. 289, 157 C.C.A. 481 [cert den 
38 S.Ct. 334, 246 U.S. 664, 62 L.Ed. 
O28T OCT). = “Vitoyvim™ and ?“Vim-.”% 
Haller Baking Co. v. Ward Baking 
Co., 295 F. 681 [aff 293 F. 800]. (72) 
“Webster” and ‘Weber.’ Foster v. 
Webster Piano Co., 13 N.Y.S. 338, 59 
Hun 624. (73) “Wiener’s” and 
“Warner’s.” Warner Bros. Co. v. 
Wiener, 214 F. 30, 180 C.C.A. 424 [mod 
218 FH. 635, 134 C.C.A. 393]. (74) 
“Ww onder-Miracle” and “Wizard.” 
Block v. Jung Arch Brace Co., 300 F. 
308 [cert den 45 S.Ct. 99, 266 U.S. 620, 
69 L.Ed. 472]. (75) “‘Wornova’”’ and 
“Slipova.” Wornova Mfg. Co. v. Mc- 
Cawley & Co., 11 F.(2d) 465. 


[b] Marks, packages, and dress of 
goods held not deceptively similar.— 
Joseph Schlitz Brewing Co. v. Hous- 
ton Ice & Brewing Co., 39 S.Ct. 401, 
250 U.S. 28, 638 L.Ed. 822 [aff 241 F. 
817, 154 C.C.A. 519, and cert-gr 38 S. 
Ct. 316, 246 U.S. 659, 62 L.Ed. 926]; 
William Faehndrich, Inc. v. Wheeler 
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unfair competition, no matter how plain defend- 
ant’s fraud may be, and although a proper case 
for relief is made out in all other respects.°8 Plain- 


~ 


Riddle Cheese Co., 34 F.(2d) 43; 
Wunderlich v. Cash, 33 F.(2d) 118; 
Jas. H. Forbes Tea & Coffee Co. v. 
Ranney-Davis Mercantile Co., 29 F. 
(2d) 697; Richmond Remedies Co. v. 
Dr. Miles Medical Co., 16 F.(2d) 598; 
Taylor v. Bostick, 299 F. 232; Car- 
thage Tobacco Works v. Barlow-Moore 
Tobacco Co., 296 F. 142; P. . Sharp- 
less Co. v. Crawford Farms, 287 
655; Armour & Co. v. Louisville Pro- 
vision Co., 283 F. 42 [aff 275 F. 92 and 
cert den 43 S.Ct. 164, 260 U.S. 744, 
67 L.Ed. 492]; Ambassador Chocolate 
Co. v. Chocolate Products Co., 280 F. 
409; A. J. Krank Mfg. Co. v. Pabst, 
277 F. 15 [cert den 42 S.Ct. 464, 259 U. 
S. 580, 66 L.Ed. 1073]; Smith-Kline & 
French Co. v. American Druggists 
Syndicate, 273 F. 84; Dart v. Luckett- 
Wake Tobacco Co., 263 F. 698; M. C. 
Peters Milling Co. v. International 
Sugar Feed No. 2 Co., 262 F. 336; M. 
Werk Co. v. Grosberg, 250 F. 968, 163 


C.C.A. 218; Joseph Schlitz Brew- 
ing Co. v. Houston Ice & Brew- 
ing. Co., 54 CiCA: 529} 240) We Sie? 


[cert gr 38 S.Ct. 316, 246 U.S. 659, 62 
L.Ed. 926, and aff 39 S.Ct. 401, 250 U. 
S. 28, 63 L.Ed. 822]; Coca-Cola Co. 
v. Glee-Nol Bottling Co., 221 F. 61, 
137 C.C.A. 88; Gandy Belting Co. of 
Baltimore City v. Victor-Balata & 


Textile -Beltine Cog, 215 ok. 7o5. 
American Tobacco Co. v. Globe 
Tobacco Co., 193 F. 1015; Empire 


Guano Co. v. Jefferson Fertilizer Co., 
78 So. 53, 201 Ala. 277; Southern Cali- 
fornia” Fish Co. v. White Star Can- 
ning Co., 187 P. 981, 45 Cal.App. 426; 
Hill Bread Co. v. Goodrich Baking 
Co., (N.J.Ch.) 89 A. 863; Union Fish- 
ermen’s Co-Op. Packing Co. v. Point 
Adams Packing Co., 217 P. 642, 108 
Or. Sos Columbia Engineering 
Works v. Mallory, 147 P. 542, 75 Or. 
542; Dixiepig Corporation v. Pig 
Stand, Co., (Tex.Civ.App.) 31 S.W. 
(2d) 325 [cert den 51 S.Ct. 364, 283 
UWESi 8 81 ie Tbe Tebidie 1443). sPacitien 
Coast Condensed Milk Co. v. Frye & 
Co., 147 P. 865, 85 Wash. 133; Barsa- 
lou v. Darling, 9 Can.S.C. 677. 


MTllustrations of titles of books or > 
literary compositions held not decep- 
tive see infra § 126. 


66. Fact that retailer not deceived 
as defense see supra § 104. 


Minor differences in label or mark 
as not constituting defense see supra 
§ 108. 


Selling at cheaper price as defense 
see supra § 111. 


Relative merits or price of com- 
modity generally see supra § 111. 


67. TIllegality or fraud as defense 
to trade-mark infringement suit see 
supra §§ 93-99. 


68. U.S.—Hazlett v. Pollack Stogie 
Co,,7195 F. 28; 115 C:CLA! 30,39 1. RAG 
NGS.) 26320) fatl 288) OR. 494) Sorin 
Hirsch, 123 F. 568. : 


Cal.—Dodge Stationery Co. Me 
Dodge, 78 P. 879, 145 Cal. 380; Mill- 
brae Co. v. Taylor, 37 P. 235, 25 L.R.A. 
193. 


Iowa.—Sartor v. Schaden, 101 N.W. 
511, 125 Iowa 696. 


Mich.—Howard v. Lovett, 165 N.W. 
634, 198 Mich. 710. 

Mo.—Grocers’ Journal Co. v. Mid- 
land Pub. Co., 105 S.W. 310, 127 Mo. 
App. 356; Shelley v. Sperry, 99 S.W. 
488, 121 Mo.App. 429. 

N.H.—Portsmouth Brewing Co. ve 
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tiff must come into court with clean hands.*® 
and marks which are themselves a misrepresentation, 


Portsmouth Brewing, etc., Co., 30 A. 
346, 67 N.H. 433. 


N.Y.—Fay v. Lambourne, 108 N.Y.S. 
874, 124 App.Div. 245 [aff 90 N.E. 
1158, 196 N.Y. 575]; Taylor v. Gillies, 
5 Daly 285 [aff 59 N.Y. 331, 17 Am.R. 
338 |e 


Pa.—Ad-Lee Co. v. Meyer, 144 A. 
540, 294 Pa, 498. 


Philippine.—Ubeda v. Zialcita, 13 
Philippine 11. 


[a] Law will not promote in one 
form what it declares wrong in an- 
other, as by enjoining unfair competi- 
tion with one doing an illegal busi- 
ness. Ad-Lee Co. v. Meyer, 144 A. 540, 
294 Pa. 498. 


[b] Violation of liquor laws.—A 
corporation engaged in the liquor 
trade contrary to law cannot sue to 
enjoin another corporation from us- 
ing a name similar’ to its own. 
Portsmouth Brewing Co. v. Ports- 
mouth Brewing, etc., Co., 30 A. 346, 
67 N.H. 433. 


[c] Patent medicines.—In the ab- 
sence of legislation, “courts cannot 
declare dealing in such preparations 
to be illegal, nor the articles them- 
selves to be not entitled, as property, 
to the protection of the law.”’ Clinton 
E. Worden & Co. v. California Fig 
Syrup Co., 23 S.Ct. 161, 187 U.S. 516, 
527, 47 L.Ed. 282 [rev 102 F. 334, 42 
C.C.A. 383 (aff 95 F. 132)]. 


{d] Fortune telling.—Plaintiffs, 
under the name of “The Fays,”’ pre- 
tended to tell fortunes and» read 
minds by supernatural aid. Defend- 
ants gave entertainments explaining 
plaintiffs’ tricks and exposing their 
alleged occult- powers. In their ad- 
vertising notices, although stating it 
was an exposé, they gave prominence 
to the words “The Fays,” or “The 
Phays,”’ and plaintiff sought an in- 
junction against the use of these 
names. It was held that the injunc- 
tion should be refused, the court say- 
ing: “Persons who pretend to tell 
fortunes are defined to be disorderly 
persons. (Code Crim. Proc. § 899.) 
The pretense of occult powers and the 
ability to answer confidential ques- 
tions from spiritual aid is as bad as 
fortune telling and a species of it 
and is a fraud upon the public.” Fay 
v. Lambourne, 108 N.Y.S. 874, 124 
App.Div. 245, 247 [aff 90 N.E. 1158, 
196 N.Y. 575]. 


{e] Selling product through sys- 
tem tending to maintain monopoly.— 
That a manufacturer sells its product 
through a system of contracts tend- 
ing to maintain a monopoly in a 
trade-marked article has been held 
not to preclude it from maintaining a 
suit in equity to enjoin unfair and 
fraudulent competition by another 
manufacturer of a similar product. 
Coca-Cola Co. v. Gay-Ola Co., 200 F. 
720, 119 C.C.A. 164. 


Goods subject to trade-mark see 
supra,§ 6. 


69. U.S.—R. L. Bennett & Sons v. 
Farmers’ Seed & Gin Co., 288 F. 365 
[cert den 44 S.Ct. 34, 263 U.S. 704, 68 
L.Ed. 516]; Perfection Mfg. Co. v. 
B. Coleman Silver’s Co., 270 F. 576; 
Peninsular Chemical Co. vy. Levinson, 
247 F. 658, 159 C.C.A. 560; Chickering 
yv. Chickering & Sons, 215 F. 490, 1381 


C.C.A. 588; Memphis Keeley Inst. v. 
Leslie E. Keeley Co., 155 F. 964, 84 
CiCrASe Lien 36) “Rs AgNiS.002 war: 


Peter H. Fahrney, etc., Co. v. Rumin- 
er, 153 F. 735, 82 C.C.A. 621; Moxie 


TRADE-MARKS, TRADE-NAMES, 


Names 


Nerve Food Co. v. Modox Co., 153 F. 
487 [aff 162 F. 649, 89 C.C.A. 441]; 
Moxie Nerve Food Co. v. Modox, 152 
F. 493; National Starch Co. v. Koster, 
146 F. 259; Siegert v. Gandolfi, 139 
F, 917 [rev on other grounds 149 F. 
100,79 G.C.A. 142,sand cert den 27 
S.Ct. 790, 205 U.S. 542, 51 L.Ed. 922]; 
De Long Hook, etce., Co. v. Francis 
Hook, ete., Co., 139 F. 146 [mod on 
oacs grounds 144 F. 682, 75 C.C.A. 
484]. 


Ga.—Colman, ete., Co. v. 
berg Co., 30 S.E. 639, 103 Ga. 784, 68 
Am.S.R. 1438, 41 L.R.A. 470. > 


Iowa.—Sartor v. Schaden, 101 N.W. 
511, 125 Iowa 696. 


Md.—Houchens y. Houchens, 51 A. 
822, 95 Md. 37. 


Mich.—Howard v. Lovett, 165 N.W. 
634, 198 Mich. 710. 


Neb.—Regent Shoe Mfg. Co. v. 
Haaker, 106 N.W. 595, 75 Neb. 426, 4 
L.R.A.N.S. 447. 


N.H.—Portsmouth Brewing Cogev: 
Portsmouth Brewing, etc., Co., 30 A. 
346, 67 N.H. 433. 


N.J.—Johnson v. Seabury, 61 A. 5, 
69 N.J.Eq. 696; Stirling Silk Mfg. Co. 
v. Sterling Silk Co., 46 A. 199, 59 N.J. 
Eq. 394; Van Horn y. Coogan, 28 A. 
788, 52 N.J.Eq. 380. [aff 33 A. 50, 52 N. 
J.Eq. 588]. 


N.Y.—Prince Mfg. Co. v. Prince’s 
Metallic Paint Co., 31 N.E. 990, 135 
N.Y. .24, 17 L.R.A. 129; . Koehler, v. 
Sanders, 25 N.E. 235, 122 N.Y. 65, 9 
L.R.A. 576 [aff 48 Hun 48, 21 Abb.N. 
Cas. 95]; Fay v. Lambourne, 108 N.Y. 
S. 874, 124 App.Div. 245 [aff 90 N.E. 
1158, 196 N.Y. 575]; Lepow v. Kot- 
tler, 100 N.Y.S. 779, 115 App.Div. 231; 
Fetridge v. Wells, 4 Abb.Pr. 144, 13 
How.Pr. 385. 


Wis.—Horlick’s Malted Milk Co. v. 
ees Co., 144 N.W. 272, 155 Wis. 


[a] Defense comes with ill grace. 
—The defense of unclean hands 
comes with ill grace from a rival 
manufacturer who is a fraudulent 
imitator whose hands are equally un- 
clean. Moxie Nerve Food Co. v. Mo- 
dox, 152 F. 493; Siegert v. Gandolfi, 
149 F. 100, 79 C.C.A. 142 [cert den 
he 790, 205 U.S. 542, 51 L.Ed. 


[b] Attempt to deceive court.— 
Where complainant, who sued for un- 
fair competition and infringement of 
trade-mark, attempted to deceive the 
court and oppress his opponent, that 
was Sufficient ground for denying him 
equitable relief. L. P. Larson, Jr., 
Co. v. Wm. Wrigley, Jr., Co., 253 FB. 
914, 166 C.C.A. 14 [cert den 39 S.Ct. 
22, 248 U.S. 580, 68 L.Ed. 430]. 


[c] Deliberate intent to injure.— 
A plaintiff having persuaded his 
brother to make considerable loans 
and to enter on the hazards of mak- 
ing the business successful and then 
having sold his interest in the cor- 
poration, doing business under plain- 
tiff’s name, to his brother, may not 
enjoin the use of such name unless 
“Inc.” be appended in as conspicuous 
type, where after selling he had es- 
tablished competing business and at- 
tempted, by use of his name, to in- 
jure good will of corporation’s busi- 
ness by advertising his business as 
“My New and Only Store,” ‘The Orig- 
inal A, Ratkowsky”’ and “My new and 
only address.” Ratkowsky vy. A. Rat- 
kowsky, Inc., 169 N.Y.S. 177, 181 App. 
Div. 794. 


Dannen- |’ 


_estly entertained. 
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or which are wrongfully used by plaintiff, and oper- 
ate to deceive the public, will not be protected.*° The 


[d] Conduct of agents not brought 
home to principal.—A principal is not 
chargeable with the unjust conduct 
of its salesmen in pursuing its busi- 
ness, so as to preclude it, under the 
clean hands maxim, from equitable 
relief, where knowledge of the prac- 
tices of the salesmen is not brought 
home to the responsible officers of 
the corporate principal. Todd Pro- 
tectograph Co. v. Hedman Mfg. Co., 
254 F. 829 [aff 265 F. 273]. 


[e] Circumstances held not to jus- 
tify denial of relief.—(1) A corpora- 
tion having advertised, ‘Incorporat- 
ed 1913,” when in fact it took the 
‘name in 1921, on seeking an injunc- 
tion against a corporation using a 
similar name, is confronted with the 
maxim that one coming into equity 
must come with clean hands. _Fidel- 
ity Bond & Mortgage Co. v. Fidelity 
Mortg. Co., 12 F.(2d) 582. (2) Claim 
of ten-year use of trade-mark, al- 
though false, would not deny the 
owner relief against unfair compe- 
tition on the doctrine of unclean 
hands. Maatschappij Tot Exploita- 
tie. Van Rademaker’s Koninklijke Ca- 
cao & Chocoladefadrieken v. Kosloff, 
45 F.(2d) 94. (3) That plaintiff sold 
pianos not Knabe pianos as bearing 
‘Knabe guarantee’ was held not 
ground for the denial of an injunc- 
tion against defendant’s misuse of 
the word ‘‘Knabe.’” Knabe Bros. Co. 
v. American Piano Co., 229 F. 23, 143 
C.C.A. 325 [op mod on other grounds 
232 F. 140; 146 C.C.A. 332]. ~(4) An 
attempt to register a trade-mark by 
one who was not the owner is not a 
fraud which bars the user’s remedy 
for unfair competition, where he act- 
ed on a mistaken view of the law hon- 
Scandinavia Belt- 
ing Co. v. Asbestos & Rubber Works 
of America, 257 F. 937, 169 C.C.A. 87 
[cert den 39 S.Ct. 494, 250 U.S. 644, 
63 L.Ed. 1186]. 


70. U.S.—Manhattan Medicine Co. 
v. Wood, 2 S.Ct. 436, 108 U.S. 218, 27 
L.Ed. 706; Moxie Nerve Food Co. v. 
Modox Co. 155 F. 304; National 
Starch Co. v. Koster, 146 F. 259; 
Krauss v. Jos. P. Peeble’s Sons Co., 
58 F. 585. See also Potter-Worthing- 
ton v. Ward Baking Co., 298 F. 398 
{aff 288 F. 597] (the fact that plain- 
tiff’s trade-mark and trade-name may 
infringe the prior trade-mark of an- 


other does not defeat plaintiff’s right 


to have defendant enjoined from mar- 
keting its goods under a wrapper con- 
taining plaintiff's trade-mark and 
trade-name; the element of unfair 
competition remaining). 


Cal.—Millbrae Co. v. Taylor, 37 P. 
235, 25 L.R.A. 193; Castroville Co- 
Operative Creamery Co. v. Col, 92 P. 
648, 6 Cal.App. 533. 


Ga.—Colman, etc, Co. v. Dannen- 
berg Co., 30 S.E. 639, 103 Ga. 784, 68 
Am.S.R. 1438, 41 L.R.A. 470. 


Ill—tLeslie E. Keeley Co. v. Har- 
Breaves, 86° N.B.) 182) °236° Wl, S3i¢> 
Bolander v. Peterson, 26 N.E. 603, 136 
zeae 11 L.R.A. 350 [aff 35 Ill.App. 


Md.—Siegert v. Abbott, 61 Md. 276, 
48 Am.R. 101. 


Mass.—George G. Fox Co. v. Glynn, 
78 N.E. 89, 191 Mass. 344, 114 Am.S.R. 
619, 9 L.R.A.N.S. 1096; Messer v. The 
Fadettes, 46 N.E. 407, 168 Mass. 140, 
60 Am.S.R. 371, 37 L.R.A. 721; Con- 
Ca v. Reed, 128 Mass. 477, 35 Am.R. 


Mo.—Grocers’ Journal Co. v. id- 
land Pub. Co., 105 S.W. 310, a7 Mo. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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illegal use of a name in violation of. law will not 
constitute it a trade-mark or trade-name entitled 
False statements in ad- 


to protection as such.71 


App. 356. 


N.J.—Amos H. Van Horn v. Coo- 
gan, 28 A. 788, 52 N.J. Eq. 380 [aff 33 
A. 50, 52 N.J.Eq. 588]. 


N.Y.—Prince Mfg. Co. v. Prince 
Metallic Paint Co., 31 N.E. 990, 135 
N.Y. 24, 17 L.R.A. 129; Koehler v. 
Sanders, 25 N.E. 235, 122 N.Y.-65, 9 
L.R.A. 576; Wolfe v. Burke, 56 N.Y. 
115; Partridge v. Menck, How.App. 
Cas. 547 [aff 2 Barb.Ch. 101 (aff 2 
Sandf.Ch. 622)]; Fay v. Lambourne, 
108 N.Y.S. 874, 124 App.Div. 245 [aff 
90 N.E. 1158, 196 N.Y. 575]. 


Pa.—Palmer v. Harris, 60 Pa. 156, 
100 Am.D. 557. . 


Philippine.—Ubeda v. 
Philippine 11. 


Eng.—Leather Cloth Co. v. Ameri- 
can Leather Cloth Co., 4 DeG.J.&S. 
137, 69 Eng.Ch. 106, 46 Reprint 868 
tate dis AGCas, 523,°.11 < Reprint 
ee ee Cotton v. Gillard, 44 L.J.Ch. 


Zialcita, 13 


Ont.—D’Nelly v. Union Cone Co., 17 
Ont.W.N. 66. : 


[a] Not confined to particular 
classes of cases.—The general rule 
that one cannot invoke the aid of eq- 
uity when his trade-mark is infring- 
ed, if such trade-mark is intended to 


defraud the public, is of universal ap- ; 


plication, and cannot be confined to 
particular classes of cases. New 
York & N. J. Lubricant Co. v. Young, 
77 A. 344, 77 N.J.Eq. 321, 140 Am.S.R. 
560 [rev on other grounds 94 A. 570, 
84 N.J.Eq. 4691. 


{b] Firm name implying corpora- 
tion.—(1) Where plaintiffs’ firm name 
falsely implied that they were a cor- 
poration it has been held that a court 
of equity will not assist them in the 
protection of such name (Block v. 
Standard Distilling, etc., Co., 95 P 
978; Clark v. AXtna Iron Works, 44 
ill. App. 510; McNair v. Cleave, 10 
Phila. (Pa.) 155), (2) although the 
fact that partners are doing business 
under a corporate name, registered as 
required by law, has been held not 
to prevent them having a corporation 
enjoined, as for unfair competition, 
from using it (Danton v. Mohler Bar- 
ber School, 170 P. 288, 88 Or. 164). 


[c] Relief granted.—(1) Although 
the word “origan,” denoting an aro- 
matic plant, is an English word, it 
not being a word of common speech 
and meaning something altogether 
different from a scent sold by plain- 
tiff under that name, and plaintiff’s 
scent having been the only one so 
sold in this country for many years, 
its use was not descriptive or decep- 
tive so as to defeat relief against sub- 
sequent unfair competition, although 
scent with similar smell had been 
marketed in France and England un- 
der that name. Coty v. Le Blume Im- 
port Co., 292 F. 264 [aff 293 F. 344]. 
(2) Use of name by successor in busi- 
ness of the original party of that 
name without showing that he was 
the successor has been held not to 
deprive a person of the right to pro- 
tection in the use of the name. Kna- 


‘be Bros. Co. v. American Piano Co., 


229 F. 23, 143 C.C.A. 325 [op mod 
on other grounds 232 F. 140, 146 C. 
C.A. 332]; Chickering v. Chicker- 
ing & Sons, 215 F. 490, 131 C.C.A. 538; 
Reid v. St. John, 229 P. 8638, 68 Cal. 
App. 348. (8) A plaintiff, who had 
purchased the business of a. bank- 
rupt tea company, together with the 
right to use its name, has been held 
not guilty of perpetrating a fraud on 
the public by the use of the name, 


i. principles, 


AND UNFAIR COMPETITION 


However, it has 


even though defendant, who was the 
manager of the bankrupt company 
and had seen to the preparation of 
its products, did not mix the teas, 
nor was plaintiff guilty of fraud in 
changing the grades of the goods, as 
a business with an established repu- 
tation and name cannot be held to 
be defrauding the public when it 
makes changes in the price, and to 
some extent the grade, of its goods, 
where those goods are not staple ar- 
ticles of fixed and definite ingredi- 
ents and qualities. James Van Dyk 
Co. v. F. V. Reilly Co., 180 N.Y.S. 755, 
73 Misc. 87. (4) A member of a for- 
mer partnership who has purchased 
the business and good will may ad- 
vertise that the products are made 
by the old firm without being guilty 
of unclean hands. Jennings v. John- 
son, 37 F. 364. (5) An injunction 
against the infringement of a trade- 
name in common use for a long peri- 
od of time has been granted, even 
though it was, when originally used, 
of a deceptive character. Lambert 
Pharmacal Co. v. Bolton Chemical 
Corporation, 219 F. 325. (6) The 
phrase ‘‘Poudre de Riz de Java,” us- 
ed by complainant to indicate a vari- 
ety of perfumed face powder, has 
been held not to import a statement 
that the rice used in the powder was 
grown in Java. Wertheimer  v. 
Batcheller Importing Co., 185 F. 850. 


[d] Relief denied.—(1) The ad- 
ministrator of a manufacturer has 
been held not entitled to restrain un- 
fair competition and infringement, 
having misled the public to believe 
that the decedent still lived, and his 
personality having been a factor in 
the retention of the good will. Haz- 
lett v. Pollack Stogie Co., 195 F. 28, 
115 C.C.A. 30, 39 L.R.A.N.S. 632 [aff 
188 F. 494). (2) Under equitable 
the chancery court will 
not enjoin alleged unfair competition 
by the use of a trade-name similar 
to complainants’ name, “London 
Shop,” to the extent that complain- 
ants seek to benefit from a suggestion 
by their name that their stores are 
connected with a London store, which 
is untrue. Rosenthal v. Blatt, 83 A. 
387, 80 N.J.Eq. 90. (38) One is not en- 
titled to injunctive relief from unfair 
competition, where he seeks the re- 
lief to enable him to continue to de- 
ceive the public by listing the name 
of a defunct newspaper, and solicit- 
ing patronage for it as a going paper. 
Grocers’ Journal Co. v. Midland Pub. 
Co., 105 S.W. 310, 127 Mo.App. 356. 


71. Hazelton Boiler Co. v. Hazel- 
ton Tripod Boiler Co., 30 N.E. 339, 
344, 142 Ill. 494 [aff 40 Ill.App. 430]. 


72. U.S.—Worden v. California 
Fig Syrup Co., 23 S.Ct. 161, 187 U.S. 
516, 47 L.Ed. 282; Manhattan Medi- 
cine Co. v. Wood, 2 S.Ct. 436, 108 U.S. 
218, 27 L.Ed. 706; Channell Chemical 
Co. v. E. W. Hayden Co., 222 F. 162; 
Leach v. Scarff, 188 F. 446; Memphis 
Keeley Inst. v. Leslie E. Keeley Co., 
155 F. 964, 84 C.C.A. 112, 16 L.R.A.N.S. 
921; Moxie Nerve Food Co. v. Modox 
Co., 155 F. 804, 152 F. 4938; Moxie 
Nerve Food Co. v. Modox Co., 153 F. 
487 [aff 162 F. 649, 89 C.C.A. 441]; 
Siegert v. Gandolfi, 149 F. 100, 79 C.C. 
A. 142 [rev 139 F. 917, and cert den 
27 S.Ct. 790,-205 U.S. 542, 51 L.Ed. 
922]; Moxie Nerve Food Co. v. Hol- 
land, 141 F. 202; De Long Hook, etc., 
Co. v. Francis Hook, etc., Co., 139 F. 
146 [mod on other grounds 144 F. 682, 
75 C.C.A. 484]; Paris Medicine Co.:v. 
W. H. Hill Co., 102 F. 148, 42 C.C.A. 
227; Krauss v. Jos. R. Peebles’ Sons 
Co., 58 F. 585. 
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vertisements or labels as to material matters, such 
as the ingredients of the products, will bar relief.72 


been held that the maxim of .clean 


Ala.—Epperson y. Bluthenthal, 42 
So. 863, 149 Ala. 125, 138 Ann.Cas. 832. 


_ Colo.—Schradsky v. Appel Cloth- 
ing Co., 50 P. 528, 10 Colo.App. 195. 


Ill.—Leslie E. Keeley Co. v. Har- 
greaves, 86 N.E. 132, 236 Ill. 316. 


Ind.—A. N. Chamberlain Medicine 
Co, v. H. A. Chamberlain Medicine 
Co., 86 N.E. 1025, 43 Ind.App. 213. 


Iowa.—Sartor v. Schaden, 101 N. 
W. 511, 125 Iowa 696. 


Md.—Siegert v. Abbott, 61 Md. 276, 
48 Am.R. 101. “ : 


Mass.—Connell v. Reed, 128 Mass. 
477, 35 Am.R. 397. 


foe en v. Gross, 25 Mo.App. 


N.J.—New York & N. J. Lubricant 
Co. v. Young, 77 A. 344, 77 N.J.Eq. 
321, 140 Am.S.R. 560; Bear Lithia 
Springs Co. v. Great Bear Spring Co., 
71 A. 383, 71 N.J.Eq. 595 [aff 68 A. 
86, 72 N.J.Eq. 871]. 


N.Y.—Prince Mfg. Co. v. Prince’s 
Metallic Paint Co., 31 N.E. 990, 135 
N.Y. 24, 17 Ip9.R.A. 129; Fetridge v. 
Wells, 4 Abb.Pr. 144, 183 How.Pr. 385. 


eee eee v. Findlater, 7 Ch.D. 


Man.—Noel Co. v. Vitze Ore Co., 17 
Man. 87. . 4 


[a] Judicial statement of rule.— 
“Any material misrepresentation in 
a label or trade-mark as to the per- 
son by whom the article is manufac- 
tured, or as to the place where man- 
ufactured, or as to the materials com- 
posing it, or any other material false 
representation, deprives a party of 
the right to relief in equity. The 
courts do not, in such cases, take in- 
to consideration the attitude of the 
defendant. Although the defendant’s 
conduct is without justification, this, 
in the view of a court of equity, af- 
fords no reason for interference.” 
Prince Mfg. Co. v. Prince’s Metallic 
Paint Co., 31 N.E. 990, 135 N.Y. 24, 38, 
17 L.R.A. 129. 


[b] Immaterial that advertise- 
ments only occasionally put forth.— 
The fact that advertisements were 
only occasionally put forth has been 
held immaterial. New York & N. J. 
Lubricant Co. v. Young, 77 A. 344, 77 
N.J.Eq. 321, 140 Am.S.R. 560. 


[c] Misrepresentation held not 
material—The designation of com- 
plainant’s products as “nonfluid oils” 
has been held not a material misrep- 
resentation, so as to defeat his right 
to protection against imitation. New 
York & New Jersey Lubricant Co. v. 
rere Young, 94 A. 570, 84 N.J.Eq. 


[d] Conflicting evidence.—Com- 
plainant, who was entitled to use a 
label, has been held not to be denied 
relief on the ground that it did not 
come into court with clean hands, be- 
cause of fraud in connection with the 
label, where the evidence as to mis- 
statement as to the quality of goods 
sold under the label was conflicting. 
M. B. Fahey Tobacco Co. v. Senior, 
247 EF. 809 [mod on other:grounds 252 
F. 579, 164 C.C.A. 495]. 


[e] Disclosure of trade _ secrets 
not required.— While the law does not 
permit the making of false or mis- 
leading statements, it does not re- 
quire disclosure of trade secrets by 
user of mark. Orange Crush Co. v. 
California Crushed Fruit Co., 54 App. 
D.C. 313, 297 F. 892. 
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hands refers only to the matter to be litigated’® 
and to the time at which relief is sought,’* hence, 
where misleading advertisements or labels have been 
discontinued prior to commencement of suit, their 
former publication is not necessarily a defense.*® 


73. Germo Mfg. Co. v. Combs, 240 
S.W. 872, 209 Mo.App. 651; World’s 
Dispensary Medical Ass’n v. Pierce, 
QGEUNGEN T3842 208) NOY.) “4195 Block 
Light Co. v. Tappehorn, 2 OhioN.P. 
N.S. 553. 


[a] Illustration. — Uniawfulness, 
arising from a corporation practicing 
medicine, does not preclude it from 
enjoining unfair competition in a sep- 
arate enterprise for the manufacture 
and sale of proprietary medicines. 
World’s Dispensary Medical Ass'n v. 
Pierce, 96 N.E, 738, 203 N.Y. 419 [mod 
122 N.Y.S. 818, 138 App.Div. 401]. 


74. Vortex Mfg. Co. v. Ply-Rite 
Contracting Co., 33 F.(2d) 302; Kna- 
be Bros. Co. v. American Piano Co., 
229 8.123, 143 C.C.A. 325° [op mod on 
other grounds 232 F. 140, 146 C.C.A. 


332]; EF. W. Dodge Corporation v. 
Comstock, 251 N.Y.S. 172, 140 Misc. 
105. 

‘{a] Situation at time of suit.— 


“The refusal to hear a party who 
comes into court with unclean hands 
is based upon the conditions existing 
when the party applies for aid.” 
Johnson v. Seabury, 61 A. 5, 69 N.J. 
Eq. 696, 706 [mod on other grounds 
67 A. 36, 71 N.J.Eq. 750, 124 Am.S.R. 
1007, 12 L.R.A.N.S. 1201, 14 Ann.Cas. 
$40]. 


[b] Misrepresentation not made 
until after commencement of action 
will not affect plaintiff’s title to re- 
lief. Siegert v. Findlater, 7 Ch.D. 
801. 


75. U.S.—Coca-Cola Co. v. Koke 
Co. of America, 41 S.Ct. 113, 254 U.S. 
148, 65 L.Ed. 189 [rev 255 F. 894, 167 
C.C.A. 214 (rev 235 F. 408)]; Vortex 
Mfg. Co. v. Ply-Rite Contracting Co., 
33 F.(2d) 302; Moxie Nerve Food Co. 
v. Modox Co., 153 F. 487 [aff 162 F. 
649, 89 C.C.A. 441]. 


Mass.—George G. Fox Co. v. Best 
Baking Co., 95 «N.E. 747, 209 Mass. 
251 


N.J.—Johnson v. Seabury, 67 A. 36, 
71 N.J.Eq. 750, 124 Am.S.R. 1007, 12 
L.R.A.N.S. 1201, 14 Ann.Cas. 840 [rev 
61 A. 5, 69 N.J.Eq. 696]. 


N.Y.—U. S. Frame, etc:, Co. v. Hor- 
owitz, 100 N.Y.S.. 705, 51 Mise. 101 
[aff 123 N.Y.S. 476, 139 App.Div. 895 
(aff 97 N.E. 1117, 204 N.Y. 630)]. 


Tenn.—C. F. Simmons Medicine Co. 
v. Mansfield Drug Co., 23 S.W. 165, 93 
Tenn. 84. 


[a] Dismissing bill without prej- 
udice.—Where there was no untruth- 
fulness or deception in the use of a 
trade-name, it has been held proper 
to dismiss a bill for unfair competi- 
tion without prejudice to the right to 
file a new bill after untruthful adver- 
tising has been discontinued, instead 
-of dismissing it absolutely. Diamond 
Crystal Salt Co. v. Worcester Salt 
Coy, 221) Bs 66, 1387 iCiCcA. 16. 


76. Regent Shoe Mfg. Co. v. Haak- 
er, 106 N.W. 595, 75 Neb. °426, 4 L.R. 
A.N.S. 447; Hilton v. Hilton, 102 A. 
16, 89 N.J.Eq. 149 [mod on other 
grounds 104 A. 375, 89 N.J.Eq. 182, L. 
R.A.1918F 1174]; Edleston v. Vick, 
11 Hare 78, 45 Eng.Ch. 78, 68 Reprint 
1194; Liebig’s Extract of Meat Co. 
v. Anderson, 55 L.T.Rep.N.S. 206. 


[a] Illustration.—That from five 
to ten per cent of complainant’s 
clothing, advertised as manufactured 


“ery Co. v. Dodge, 


TRADE-MARKS, TRADE-NAMES, 


by it, was not manufactured by it. 
has been held not such a fraud upon 
the public as would defeat complain- 
ant’s bill to enjoin defendant from 
unfair competition in the use of a 
trade-name. Hilton v. Hilton, 102 A. 
16, 89 N.J.Eq. 149 [mod on other 
grounds 104 A. 375, 89 N.J.Eq. 182, 
L.R.A.1918F 1174]. 


77. Holeproof Hosiery Co. v. Wal- 
lach. Bros., 172, F859, 97 GC.C.A. 263 
{mod 167 F. 373]; Siegert v. Gandolfi. 
149 F. 100, 79 C.C.A. 142, [rev 139 F. 
917, and cert den 27 S.Ct. 790, 205 U. 
S. 542, 51 L.HWd. 922]; Gruber Alma- 
nack Co. v. Swingley, 63 A. 684, 103 
Md. 362. 


[a] Erroneous statements which 
are immediately corrected by correct 
statements in the same connection 
will not. bar relief against unfair 
competition. Centaur Co. v. Robin- 
son, 91 F. 889; Conrad v. Joseph Uh- 
rig Brewing Co., 8 Mo.App. 277; Ran- 
cor v. Ball, 7 N.Y.S. 2388, 4 Silv.Sup. 
pais ‘ 5 


[b] Continued use of facsim- 
ile of autograph of the discoverer of 
a cure for drunkenness, on bottles 
containing the remedy, after his 
death is not such a fraud upon the 
public as to preclude equitable relief 
against unfair competition, as it can- 
not be regarded as a representation 
of any fact, in connection with the 
contents of the bottles, further than 
it was a genuine product. Leslie E. 
Keeley Co. v. Hargreaves, 86 N.B. 132, 
236 Ill. 316. 


[ec] Continued use of personal 
name.—The use by a corporation of 
the name of an individual, who at 
one time had been its president, as its 
corporate name, and his surname, us- 
ed possessively, under which it had 
built up its reputation, as its popular 
name, does not import a declaration 
that a person of the name used is 
now connected with it, so as to render 
such use fraudulent. Dodge Station- 
78 P. 879. 145 Cal. 


380. 

78. Jacobs v. Beecham, 31 S.Ct. 
555,.221 U.S, 268, 55 L.wd. 729 [aff 
LEO BLL ZO 86 eC CsAn-62o + 2 Erarme y 


v. American Coal Co., 50 F.(2d) 832 
[cert den 52 S.Ct. 43, 284 U.S. 669, 76 
L.Ed. 566]; Knabe Bros. Co. v. Amer- 
ican=Piano \Co., 229° EB. 23,,143 CCA. 
825 [mod on other grounds 232 F. 
140, 146 C.C.A. 332]; Buffalo Special- 
ty Co. vy. Van Cleef, ‘227 F. 391, 142 
C.C.A. 87; Sartor v. Schaden, 101 N. 
W. 511, 125 Iowa 696. 


[a] Misrepresentations must con- 
stitute deliberate fraud.—Plaintiff’s 
misrepresentations, to preclude him 
from relief in an action for unfair 
competition, must be intentional and 
material so as to constitute a delib- 
erate fraud on the public. Vortex 
Mfg. Co. v. Ply-Rite Contracting Co., 
33 F.€2d) 302. 


[b] Illustrations.—(1) The use of 
the word “patent” to indicate a medi- 
cine made by a secret formula, when 
the medicine is in fact not patented, 
has been held not such fraud as de- 
feats the right of the manufacturer 
to relief in equity against unfair 
competition (Jacobs v. Beecham, 31 
S.Ct. 555, 221 U.S. 2638, 55. L.wd. 729 
[aff 159 EF. 129, 86 C.C.A. 623]), (2) 
although a complainant who made 
and sold an article under a trade- 
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Immaterial or slight inaccuracies,’® not substantial- 
ly deceptive when fairly considered,’” or innocent 
misrepresentations made without any intent to mis- 
lead,’® are not a bar to relief. Mere trade puffing, 
or boastful or extravagant statements,’® or mere 


mark has been held barred from re- 
lief in equity against infringement 
and unfair competition by its own 
conduct in falsely representing to the 
trade that its article was protected 
by patent (Perfection Mfg. Co. v. B. 
Coleman Silver’s Co., 270 F. 576). 
(3) The fact that a label registered 
as a trade-mark, as used by the pro- 
prietor, has thereon a notice of copy- 
right, even if such notice misrepre- 
sents the fact, has been held not to 
constitute such a misrepresentation 
as could mislead or defraud the pub- 
lic or purchasers of the goods on 
which the label is used, and does not 
affect the right of the owner to main- 
tain a suit for infringement of its 
trade-mark or unfair competition by 
imitation of such label by another. 
G. Heileman Brewing Co. v. Inde- 
pendent Brewing Co., 191 F. 489, 112 
C.C.A. 133. (4) One entitled to use a 
label in the sale of cigars cannot be 
denied protection because the label 
first stated that it was copyrighted, 
which statement was thereafter sub- 
stituted by one that it was registered 
in the United States patent office. M. 
B. Fahey Tobacco Co. v. Senior, 247 
F. 809 [mod on other grounds 252 F. 
579, 164 C.C.A. 495]. (5) Evidence of 
letters by plaintiff, suing for unfair 
competition, inaccurately analyzing 
its patents, but not constituting de- 
liberate misrepresentation, did not 
show plaintiff was guilty of unfair 


practices. Vortex Mfg. Co. v. Ply- 
Rite Contracting Co., 33 F.(2d) 302. 
(6) The use of the word ‘“Scandi- 


navia” as a trade-mark for belting 
manufactured in England by the suc- 
cessors of one who had previously 
worked in Sweden is not a fraud, 
which prevents the owners of the 
trade-mark from seeking relief in eq- 
uity; there being no evidence of in- 
tention to deceive or of deception as 
to the place of manufacture. Scan- 
dinavian Belting Co. v. Asbestos & 
Rubber Works of America, 257 F. 937, 
169 C.C.A. 87 [cert den 39 S.Ct. 494, 
250 U.S. 644, 63 L.Ed. 1186]. (7) 
Where plaintiff made and extensively 
advertised a bread as ‘“‘Creamalt,” a 
“new bread made with milk and 
malt,” it was found that plaintiff us- 
ed malt as one of the ingredients, 
with milk, and that the ingredients 
were of good quality and skillfully 
combined, and baked in accordance 
with a formula devised by plaintiff’s 
agent as the result of experiments 
it has been held that plaintiff was not 
precluded from maintaining proceed- 
ings to prevent defendant from imi- 
tating the bread, on the ground that 
plaintiff did not come with clean 
hands; the word “Creamalt” not nec- 
essarily implying the use of pure 
cream, and it being fair to term the 
bread a new bread, although these 
ingredients had been used _ before. 
George G. Fox Co. v. Best Baking Co., 
95 N.E. 747, 209 Mass. 251. 


79. Holeproof Hosiery Co. v. Wal- 
lach, 172 F. 859, 97 C.C.A. 263 [mod on 
other grounds 167 F. 3873]; Moxie 
Nerve Food Co. v. Holland, 141 F. 202; 
Germo Mfg. Co. v. Combs, 240 S.W. 
872. 209 Mo.App. 651; Regent Shoe 
Mfg. Co. v. Haaker, 106 N.W. 595, 
75 Neb. 426, 4 L.R.A.N.S. 447, 


[a] Claims as to  cures.—(1) 
Statements made on the labels and 
wrappers of a preparation as to its 
medical value are so largely of mat- 

jot SI SE ee ee 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 113-114] AND UNFAIR 
extravagance in advertising®’® have been held in- 
sufficient to support the defense of unclean hands. 


[§ 114] b. Miscellaneous Defenses. The fact that 
others have infringed the mark, design, or name of 
plaintiffS' in a noncompeting line of business,°? 
or in a noncompetitive community’? has been held 
not available as a defense. In a suit for infringe- 
ment of a trade-mark, an objection as to the validity 
of complainant’s registration of the mark has been 
held immaterial, where complainant had a common- 
law trade-mark in the device alleged to have been 
infringed.** Where goods are manufactured in a 
foreign country, it has been held no defense to an 
action for unfair competition that defendant’s acts 
are not violative of the law of such foreign country.8* 
The assumption of the name of a dissolved corpora- 
tion of which plaintiff was the receiver, and with 
which defendant had no connection, has been held 
not ground for denial of injunctive relief;8° and a 
contention that the confusion between the products 
of rival merchants, bearing a personal name, was 
brought about by complainant has been held not 
sustained by showing that in complainant’s recent 
advertisements, it has emphasized the name of its 
produet, consisting in part of such personal name.** 
That the latest of plaintiff’s products, all of which 
were designated by a deseriptive word which had 
acquired a secondary meaning, bore little resem- 
blance to the first, has been held not to deprive 
plaintiff of his right to protection in the use of 
the deseriptive word,®® and the fact that a well- 
known trading concern does not have a local place 
of business has been held not to justify another in 
adopting its name.®® That a taxl company paid com- 
missions on business influenced to it by hotels and 
other organizations has been held not to prevent 
the issuanee of an injunction restraining another 
from copying the color combination of the com- 
pany’s cabs.°° Where defendant’s product is put 
out in substantially the same receptacles, it has 
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been held not a defense that defendant had done 
all in his power to destroy the similarity, but had 
not been successful in doing so,°' and where a de- 
fendant is guilty of unfair competition with respect 
.to the imitation of labels and packages of com- 
plainant, it is no defense that complainant has used 
other labels and packages, as to which no charge of 
unfair competition can be sustained.®? In an action 
to restrain the use of a trade-name so similar to 
complainant’s as to deceive purchasers, it has been 
held no defense that defendant uses distinctive la- 
bels or forms of. package.®? That a company ad- 
vertised under a different name from that under 
which it was chartered has been held not ground for 
denying protection of its color combination used 
in its business.°* Plaintiff’s conduct in adopting 
defendant’s methods of correspondence, shipping, 
ete., while employed by them to audit their books, 
there being no secret process, is not a defense to 
an action for acts done pursuant to a conspiracy 
to ruin plaintiff’s business.°*% Misconduct of a 
merchant, suing to restrain unfair competition, in 
sending a female into the rival’s store on a wager 
that she would be insulted,®® or in villifying such 
rival,°® or in paying for the dinner of a witness 
during the trial,97 has been held not sufficient to 
justify denial of relief. That the owner of a secret 
formula, in order to comply with the law, placed 
the ingredients on the label, has been held not to 
defeat his right to relief against persons using the 
formula in breach of trust, the label not showing 
the proportions in which the ingredients needed 
to be mixed so as to produce a healthful remedy 
instead of a dangerous poison,®® and the fact that 
the owner of a secret formula adds further in- 
gredients or makes minor changes to improve the 
product has been held not to affect his right to be 
protected in the enjoyment thereof against one wrong- 
fully manufacturing a product having the same es- 


ters of opinion rather than state- 
ments of fact that, although ap- 
parently extravagant, it has been 
held they will not justify a_ court of 
equity in refusing a preliminary in- 
junction against an imitator, who is 
clearly infringing the _ proprietary 
rights of the maker (Moxie Nerve 
Food Co. v. Holland, 141 F. 202; Dr. 
Peter H. Fahrney, etc., Co. v. Rumin- 
er, 153 F. 735, 82 C.C.A. 621), (2) al- 
though where a patent medicine com- 
pany advertised its nostrum as a cer- 
tain cure for a large number of 
diseases, and for many of which the 
medicine would be palpably inef- 
fectual, it has been held that equity 
will not enjoin an infringement of 
the trade-name of such medicine by 
a competitor, even though the latter 
may also fraudulently advertise its 
own medicine (A. N. Chamberlain 
Medicine Co. v. H. A. Chamberlain 


Medicine Co., 86 N.E. 1025, 43 Ind. 
Appa 213) - 
[b] Claim, that each of three com- 


petitive articles manufactured by one 
company is the best, made by the 
selling agencies of such company, has 
been held not such a fraud as to bar 
relief for unfair competition, as 
plaintiff has the right to foster and 
maintain competition among its prod- 
uets. American Safety Razor Corpo- 
ration v. International Safety Razor 
Corporation, 34 F.(2d) 445 [rev 26 F. 
(2a) 108]. 


80. Edward & John Burke, Limit- 
ed v. Bishop, 175 F. 167. 


81. Del Monte Special Food Co. v. 
California Packing Corporation, 34 F. 
(2d) 774; Ward Baking Co. v. Pot- 
ter-Wrightington, 298 F. 398 [aff 288 
F. 597]; Art Metal Works v. Cun- 
ningham Products Corporation, 242 
N.Y.S. 294, 187 Misc. 429. 


82. Hilton v. Hilton, 102 A. 16, 89 
N.J.Eq. 149 [mod on other grounds 
104 A. 375, 89 N.J.Eq. 182, L.R.A. 
1918F 1174]. 


83. O K Bus & Baggage Co. v. O 
K Transfer & Storage Co., 165 P. 136, 
63 Okl. 311, L.R.A.1918A 956. 


84. Capewell Horse Nail Co. v. 
Mooney, 172 F. 826, 97 C.C.A. 248 [aff 
1675.75 J. 


85. Margarete Steiff, Inc. v. Bing, 
215 F. 204. 


86. Mobile Transfer Co. Vv. 
Schwarz, 70 So. 640, 195 Ala. 454. 


87. Andrew Jergens Co. v. Bond- 
ed Products Corporation, 21 F.(2d) 
419 [mod 13 F.(2d) 417, and cert den 
23 ISCt 204502 (5 UL Sandia. bor Lid. 
432]. 

88. Saalfield Pub. Co. v. G & C. 
Merriam Co., 238 F. 1, 151 C.C.A. 77 
[cert den 37 S.Ct. 478, 243 U.S. 651, 61 
L.Ed. 947]. 


89. The Governor and Company of 


Adventurers of England Trading into 
Hudson’s Bay v. Hudson Bay Fur Co., 
32 F.(2d) 801. 


90. Mundon v. Taxicab Co., 135 A. 
177, 151 Md. 449. 


91. Moxie Co. v. Daoust, 206 FE. 
434. 124 C.C.A. 316 [rev 197 F. 678]. 


92. Gulden v. Chance, 182 F. 303, 
105 C.C.A. 16 [rev 180 F. 178]. 


93. N. K. Fairbank Co. v. Luckel, 
102 EF. 327, 42 C.C.A. 376. 


94. Mundon v. Taxicab Co., 135 A. 
177, 151 Md. 449. 


94144. Hildebrant v. Wright, 126 A. 
459, 2 N.J.Misc. 1001. 


95. Joseph S. Baum Mercantile Co. 
v. Levin, 174 S.W. 442, 189 Mo.App. 
23 te 


96. Joseph S. Baum Mercantile 
Co. v. Levin, supra. 


97. Joseph S. Baum Mercantile Co. 
v. Levin, supra. 


98. Germo Mfg. Co. v. Combs, 240 
S.W. 872, 209 Mo.App. 651. 


[a] Such defense is one of aban- 
donment, which is not favored, es- 
pecially in behalf of a wrongdoer. 
Germo Mfg. Co. v. Combs, 240 S.W. 
872, 209 Mo.App. 651. 


Abandonment and nonuser general- 
ly see infra § 226. 
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sential ingredients.°? 


too soon for an injunction. 


facture the competing goods.* 


[§ 115] B. Particular Classes of Unfair Competi- 
tion—1. Descriptive and Generic Terms. 
tive terms and generic names are publici juris and 


99. Germo Mfg. Co. v. Combs, 240/F. 206; 


S.W. 872, 209 Mo.App. 651. 


1. Standard Oil Co. of New York 
v. Standard Oil Co. of Maine, 38 F, 
(2d) 677 [mod on other grounds 45 
F.(2d) 309]. 


2. Canadian Club Beverage Co. v. 
Canadian Club Corporation, 168 N.E. 
106, 268 Mass. 561. 


38. Art Metal Works v. Cunning- 
ham Products Corporation, 242 N.Y.S. 
294, 187 Mise. 429. 


4 See supra § 43. 
5. See supra § 110. 
6. See cases infra note 7. 


7. U.S.—Hygrade Food Products 
Corporation v. H. D. Lee Mercantile 
Co., 46 F.(2d) 771 [aff'37 F.(2d) 900]; 
Barton v. Rex-Oil Co., 29 F.(2d) 474; 
Rubber & Celluloid Products Co. v. 
Star Brush Mfg. Co., 22 F.(2d) 415; 
Richmond Remedies Co. v. Dr. Miles 
Medical Co., 16 F.(2d) 598 [mod 15 F. 
(2d) 41]; Edward G. Budd Mfg. Co. 
v. C. R. Wilson Body Co., 7 F.(2d) 
746 [aff 21 F.(2d) 8038, and cert den 
48 S.Ct. 325,°276 U.S. 632,°72 .Ed. 
742]; Barton v. Rex-Oil Co., 2 F.(2d) 
402, 40 A.L.R. 424 [rev 288 F. 878]; 
Le Blume Import Co. v. Coty, 293 F. 
344 [aff 292 F. 264]; Photoplay Pub. 
Co. v. La Verne Pub. Co., 269 F. 730 
[rev 261 F. 428]; Wm. Wrigley, Jr., 
Co. v.. Colker, 245 F. 907; Shredded 
Wheat Co. v. Humphrey Cornell Co., 
244 EF. 508 [mod on other grounds 
250 F. 960, 163 C.C.A. 210]; Kellogg 
Toasted Corn Flake Co. v. Quaker 
Oats Co., 235 F. 657, 149 C.C.A. 77; 
Rubber & Celluloid Harness Trim- 
ming Co. v. F. W. Devoe & C. T. Reyn- 
olds Co., 233 F. 150; Pennsylvania 
Rubber Co. v. Dreadnaught Tire & 
Rubber Co., 225 F. 138 [mod on other 
grounds 229 F. 560, 144 C.C.A. 20]; 
‘United Lace & Braid Mfg. Co. v. 
Barthels Mfg. Co., 221 F. 456; Zitt- 
losen Mfg. Co. v. Boss, 219 F. 887, 135 
C.C.A. 551; National Cloak & Suit Co. 
v. Londy & Friend, 211 F. 760; H. E. 
Winterton Gum Co. vy. Autosales Gum 
& Chocolate Co., 211 F. 612, 128 C.C.A. 
212; Florence Mfg. Co. v. Dowd, 171 
F.. 122 [rev on other grounds 178 F, 
73, 101 C.C.A. 565]; Lowe Bros. Co. 
v. Toledo Varnish Co., 168 F. 627, 94 
C.C.A. 88; Rushmore v. Saxon, 158 F. 
499 [aff 170°F. 1021, 95 C.C.A. 671]; 
Rushmore v. Saxon, 158 F. 499 [aff 
170 F. 1021, 95 C.C.A. 671]; Rushmore 
v. Saxon, 154 F. 213; Standard Var- 
nish Works v. Fisher, 153 F. 928; G. 
W. Cole Co. v. American Cement, 
etc., Co., 130 F. 703, 65 C.C.A. 105; 
Globe-Wernicke Co. v. Brown, 121 F, 
185; Computing Scale Co. v. Stand- 
ard Computing Scale Co., 118 IF. 965, 
55 €.C.A. 459; Draper v. Skerrett, 116 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Where defendants’ choice of 
a corporate name was a willful, continuing trespass 
on plaintiff’s property rights, it has been held that 
they cannot assert in equity that plaintiff proceeded 
That a trade-name was 
registered by the originator thereof and by an 
infringer has been held not to prevent a corporation 
claiming the exclusive right to use the name from 
restraining the use thereof by the infringer.? 
ever, it has been held that no relief can be obtained 
where defendant has ceased his attempts to manu- 
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How- 


AND is ‘ 
vo Ea ee aS 


[8§ 114-115 


not capable of exclusive appropriation by any one, 
but may be used by all the world in an honestly de- 
seriptive and nondeceptive manner.* 
necessarily caused thereby to a prior trader who 
has previously used stich terms of names is damnum 


Any injury 


Nevertheless, even descriptive and 


generic names may not be used in such a manner 
as to pass off the goods or business of one man as 
and for that of another.® 
names, by long use, have become identified in the 
minds of the public with the goods or busi- 
ness of a particular trader, it is unfair competi- 


Where such words or 


tion for a subsequent trader to use them in con- 


Deserip- 


Sterling Remedy Co. v. Sper- 
mine Medical Co., 112 F. 1000, 50 C.C. 
A. 657;. Searle, ete, Co. v. Warner, 
112 F. 674, 50 C.C.A. 321 [aff 24 S.Ct. 
79, 191 U.S. 195, 48 L.Ed. 145]; Hos- 
tetter Co. v. Martinoni, 110 F. 524; 
Sterling Remedy Co. v. Gorey, 110 F. 
372; Singer Mfg. Co. v. Hipple, 109 
EB. 152; Shaver v. Heller, etc., Co., 
108 F. 821, 48 C.C.A. 48, 65 L.R.A. 878 
[aff 102 F. 882]; Hansen v. Siegel- 
Covper Co., 106 F. 691; Williams v. 
Mitchell, 106 F. 168, 45 C.C.A. 265; 
Wells, etce., Co. v. Siegel, 106 F. 77; 
Fuller v.- Huff, 104 F. 141, 43 C.C.A. 
453, 51 L.R.A. 332 [rev 99 F. 439]; 
Heller, etc., Co. v. Shaver, 102 F. 882 
[Laff 108 F. 821, 48 C.C.A. 48, 65 L.R.A. 
878]; Dadirrian v. Yacubian, 98 F. 
SU25-539 (CICLA. S20 Tatts 90. Bee Sante 
Dennison Mfg. Co. v. Thomas Mfg. 
Co., 94 EF. 651; Centaur Co. v..Robin- 
son, 91 F. 889; Noel v. Ellis, 89 F. 
Dadirrian v. Yacubian, 72 F. 
1010; Von Mumm vy. Frash, 56 F. 830; 
Landreth v. Landreth, 22 F. 41; Kin- 
ney v. Allen, 14 F.Cas.No. 7,826, 1 
Hughes 106; U.S. v. Roche, 27 F.Cas. 
No. 16,180, 1 McCrary 385. 


Cal.—Bradford Baking Co.'v. Web- 
oF aie Co., 185 P. 417, 43 Cal.App. 


Conn.—Kimball.v. Hall, 89 A. 166, 
87 Conn. 563, L.R.A.1916E 632; Hy- 
geia Distilled Water Co. v. Hygeia Ice 
pe 45 A. 957, 72 Conn. 646, 49 L.R.A. 


Del.—American Radio Stores v. 
American Radio & Television Stores 
Corporation, (Ch.) 150 A. 180. 


D.C.—Orange Crush Co. v. Califor- 
nia Crushed Fruit Co., 54 App.D.C. 
313; 5297 E1892) 


Ill—De Long Hook & Eye Co. v. 
Hump Hairpin Mfg. Co., 130 N.E. 765, 
297 Ill, $59 [rev 216 Ill.App. 230]; 
People v. Rose, 76: N.E. 42, 219 Til. 
46; International Committee Y. W. 
C. A. v. Chicago Y. W. C. A., 62 N.E. 
551, 194 Ill, 194, .56 L.R.A. 888; 
O’Cedar Corp. v. S. S. Kresge Co., 259 
Ill.App. 396. 


Ind.—Keller v. B. F. Goodrich Co., 
19 N.E. 196, 117 Ind. 556, 10 Am.S.R. 
88; Hartzler v. Goshen Churn & Lad- 
der Co., 104 N.E. 34, 55 Ind.App. 455. 


Iowa.—Iowa Auto Market v. Auto 
Market & Exchange, 197 N.W. 321, 197 
Iowa 420; Lennox Furnace Co. v. 
Wrot Iron Heater Co., 160 N.W. 356, 
165 N.W. 395, 181 Iowa 1331; Dyment 
v. Lewis, 123 N.W. 244, 144 Iowa 509, 
26 L.R.A.N.S. 73. 


Ky.—Avery v. Meikle, 81 Ky. 78, 4 
Ky.L. 759. 


Mass.—Henry Perkins Co. vy. Per- 
kins, 140 N.E. 461, 246 Mass. 96; 


nection with similar goods or business in such a 
manner as to deceive the public and pass off his 
goods or business for that of his rival.” 


Accordingly 


Viano v. Baccigalupo, 67 N.E. 641, 183 
Mass. 160. ; 


Minn.—Yellow Cab Co. v. Cook’s 
Taxicab & Transfer Co., 171 N.W. 269, 
142 Minn. 120. 


Mo.—Furniture Hospital v. Dorf- 
man, 166 S.W. 861, 179 Mo.App. 302. 


N.J.—Safety Storage Co. v. Lupen- 
ski, 186 A. 203, 100 N.J.Eq. 385. 


N.Y.—Eastern Const. Co. v. Eastern 
Engineering Corporation, 159 N.E. 
397, 246 N.Y. 459; Albany Packing Co. 
v. Crispo, 2837 N.Y.S. 614, 227 App.Div. 
591 [aff 171 N.B. 803, 253 N.Y. 607]; 
Henry W. Fishel & Sons v. Distinc- 
tive Jewelry Co., 188 N.Y.S. 633, 196 
App.Div. 779; Stokes v. Allen, 9 N.Y. 
S. 846, 56 Hun 526; Kinney Tobacco 
Co. v. Maller, 6 N.Y.S. 389, 53 Hun 
340; Burnett v. Phalon, 22 N.Y.Super. 
192 [aff 1 Abb.Dec. 267, 3 Keyes 594, 
3 Transcr.App. 167, 5 Abb.Pr.N.S. 
212]; Williams v. Johnson, 15 N.Y. 
Super. 1; Dr. Jaeger’s Sanitary Wool- 
en System Co. v. Le Boutillier, 24 
N.Y.S. 890, 5 Mise. 78; New York 
Cab Co. v. Mooney, 15 Abb.N.S.Cas. 
at Fetridge v. Merchant, 4 Abb.Pr. 
156. 


Ohio.—Big. Store Co. vy. Levine, 22 
OhioN.P.N.S. 469. : 


Tex.—Glass v. Kottwitz, (Civ.App.) 
297 S.W. 578; Burrell v. Michaux, 
(Civ.App.) 273 S.W. 874 [aff 286 S.W. 
176, and cert gr 47 S.Ct. 472, 273 U.S. 
690, 71 L.Ed. 842]. 


Wash.—Groceteria Stores Co. v. 
Tibbett, 162 P. 54, 94 Wash. 99, L.R.A. 
1917C 955. 


Eng.—Cellular Clothing Co. v. Max- 
ton, [1899] A.C. 326; Reddaway v. 
Banham, [1896] A.C. 199 [rev [1895] 
u -B. 286]; Parsons v. Gillespie, 
[1898] A.C. 239; Davis v. Harbord, 15 
A.C. 316; Lee v. Haley, L.R. 5 Ch. 
161; Leather Cloth Co. v. American 
Leather Cloth Co., 11 H.L.Cas. 523, 
11 Reprint 1435; Powell v. Birming- 
ham Vinegar Brewery Co., [1894] 3 
Ch. 449 [aff [1896] 2 Ch. 54 (aff [1897] 
A.C. 710)]; Wassam v. Thorley’s Cat- 
tle Food Co., 14 Ch.D. 748; Croft v. 
Day, 7 Beav. 84, 29 Eng.Ch. 84, 49 Re- 
print 994; Knott v. Morgan, 2 Keen 
2138, 15 Eng.Ch. 213, 48 Reprint 610; 
Eno v. Dunn, 15 App.Cas. 252 [aff 41 
Ch.D. 439]; Gout v. Aleploglu, 6 
Beav. 69 note, 49 Reprint 750. 


Sot ak akine v. Polinsky, 32 Man, 


Ont.—Gillett v. Lumsden, 4 Ont.L. 
300; Provident Chemical Works v. 
ade Chemical Mfg. Co., 2 Ont.L. 


{a]_ Prima facie there is no fraud 
or misrepresentation in using as a 
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the right to use generic names and descriptive terms 
is regulated by the courts in accordance with cer- 
tain general rules already stated.8 
sary for the subsequent trader to use such terms 
in such a manner as to give his goods the same short- 
name, or trade-name, in the market as that of the 
prior trader’s goods, for it is easy to use such terms 
in some other honestly descriptive way without in- 
jury to any right of either party and hence such a 
use of descriptive terms is unfair and will be en- 
joined.® Use of descriptive terms in connection with 
other imitative features may be enjoined.!° Use of 
a descriptive word or phrase will not be enjoined, 
however, where it has not acquired a secondary 
meaning and the dress of the defendant’s product 


mark upon goods any word one choos- 
es, even though another dealer in the 
Same line has already adopted it. 
Wisconsin Electric Co. v. Dumore, 35 
F.(2d) 555 [cert gr 50 S.Ct. 333, 281 
U.S. 710, 74 L.Ed. 1132, and cert dism 
pom 214, 282 U.S. 813, 75 L.Ed. 


[b] Words descriptive of ingredi- 
ents, but which have acquired a sec- 
ondary meaning indicating a particu- 
lar origin or ownership, may not be 
used in such a manner as to cause un- 
necessary confusion and deception. 
oe Remedy Co. v. Gorey, 110 F. 


[ec] “New Label.”—Where defend- 
ant uses the generic name of an arti- 
cle previously known as plaintiff’s, 
but with a label substantially differ- 
ent, he will be enjoined from using 
thereon the words ‘‘New Label,” as 
this might mislead old customers of 
plaintiff. Centaur Co. v. Marshall, 92 
F.-605 [aff 97 F. 785, 88 C.C.A. 413]. 


[d] Original meaning of term im- 
material. Where a descriptive word 
had acquired a secondary meaning, as 
referring to salt made by complainant 
it has been held, that it was imma- 
terial what it originally meant in 
eonneetion with _ salt. Diamond 
Crystal Salt Co. v. Worcester Salt Co., 
22k EY -66,5137-C:.C. As 16. 


[e] Name given by  public.— 
Manufacturer of Coca-Cola has been 
held not entitled to enjoin the prepa- 
ration and sale of a similar beverage 
under the name ‘“‘Koke” merely be- 
cause some purchasers of Coca-Cola 
referred. to it as ‘‘Koke,”’. on. the 
theory that this had become a sec- 
ondary trade-name of plaintiff’s bev- 
erage. Coca-Cola Co. v. Branham, 
216 F. 264 [appeal dism 227 F. 1016, 
141 C.C.A. 664). 


[f] Use in another locality.— 
Where complainant built up an ex- 
tensive trade in Washington, D. C., 
selling its ice cream under the de- 
scriptive words, “The Velvet Kind,” 
that did not give complainant any 
right to exclude others from using 
such words in a place where it had 
not associated its ice cream with the 
designation, and defendant might 


adopt words to describe its ice cream - 


sold in Baitimore. Chapin-Sacks 
Mfg. Co. v. Hendler Creamery Co., 254 
F. 553, 166 C.C.A. 111 [mod 231 F. 
550]. 

Permissible use of secondary mean- 
ing names see supra § 103. 


g. See supra §§ 100-114. 


9. - U.S.—Wisconsin Electric Co. v. 
Dumore, 35 F.(2d) 555 [cert gr 50 S. 
Ct. 333, 281 U.S. 710, 74 L.Ed. 1132, 
and cert dism 51 S.Ct. 214, 282 U.S. 
8138, 75 L.Ed. 728]; Bates Mfg. Co. v. 
Bates Numbering Mach. Co., 172 F. 
892 [mod on other grounds 178 F. 


AND UNFAIR COMPETITION 


It is unneces- 


truthfully.14 


Corse O20 i COSA Crew LS try. American 
Tobacco Co. v. Polacsek, 170 F. 117. 


Ind.—Hartzler v. Goshen Churn & 
Foor Co., 104 N.E. 34, 55 Ind.App. 


Mo.—Furniture Hospital vy. Dorf- 
man, 166 S.W. 861, 179 Mo.App. 302. 


Eng.—Reddaway v. Banham, [1896] 
A.C. 199; Levy v. Walker, 10 Ch.D. 
436; Hirst v. Denham, L.R. 14 Eq. 
a 44°L.JS.Ch.- 152, 27, L.T.Rep.Nis. 


Ont.—“My Valet” Ltd. v. Winters, 
29 Ont.L. 1, 4 Ont.W.N. 1316 [aff 27 
Ont.L. 286]; Gillett v. Lumsden, 4 
Ont.L. 300. 


See also Auto Parts Co. v. Silver- 
stein, 211 Ill.App. 436. 


10. Wm. Wrigley, Jr., Co. v. Col- 
ker, 245 F. 907; Rushmore v. Saxon, 
170_F. 17021, 95 C.C.A. 671 [aff 158 F. 
499]; Devlin v. Peek, 135 F. 167 [aff 
144 F. 1021, 73 C.C.A. 619]; Heide v. 
Wallace, 129° F. 649 [aff 1385 F. 346, 
68 C.C.A. 16]. 


Deceptive dress of goods as consti- 
Leduc unfair competition see infra § 
29. 


11. Kellogg Toasted Corn Flake 
Co. v. Quaker Oats Co., 235 F. 657, 
U4AGNC.C. AY UT: 


12. U.S.—DrylIce Corporation of 
America v. Louisiana Dry Ice Cor- 
poration, 54 F.(2d) 882 [rev 46 F.(2d) 
526, and cert den 52 S.Ct. 640]; Hy- 
grade Food Products Corporation v. 
H. D. Lee Mercantile Co., 46 F.(2d) 
771 [aff 37 F.(2d) 900]; Smokador 
Mfg. Co. v. Tubular Products Co., 31 
F.(2d) 255 [mod 27 F.(2d) 948]; De- 
troit Showcase Co. v. Kawneer Mfg. 
Cone 50" E234, 162i CrClAs 3705 > Kel- 
logge Toasted Corn Flake Co. v. Quak- 
er Oats Co., 149 C.C.A. 77, 235 F. 657; 
J. Ac Seriven Co. v. Morris, 158. F. 
1020/85 ClC VA. 571, [afi 154° Roo14 1; 
Heide v. Wallace, 129 F. 649 [aff 135 
F. 346, 68 C.C.A. 16]. ; 


Cal.—Excelsior Cereal Milling Co. 
v. Taylor Milling Co., 186 P. 207, 43 
Cal.App. 591. 


Iowa.—Iowa Auto Market v. Auto 
Market & Exchange, 197 N.W. 321, 
197 Iowa 420. 


Ky.—Travelers’ Ins. Mach. Co. v. 
Travelers’ Ins. Co. of Hartford, Conn., 
134 S.W. 877, 142 Ky. 523 [mod on 
other grounds 136 S.W. 154, 143 Ky. 
216]. 

Mich.—Smith v. Library Tea Co., 
144 N.W. 489, 178 Mich. 43. 


Mo.—A. J. Reach Co. v. Simmons 
Hardware Co., 185 S.W. 503, 155 Mo. 
App. 412. 


Can.—Kirstein y. Cohen, 39 Can.S8. 
C. 286. 


[a] Mere use of descriptive or 


‘Development Co., 26 F.(2d) 322; 
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was so unlike that of complainant that the two would 
not be confused,'1 and where descriptive terms are 
not deceptively used or imitated there is no cause 
of action,!? as the true name and description of 
goods may be used.3 
the right of all persons to use descriptive or generic 
names, the courts invariably place the justification 
upen the ground that defendant is using such names 
Use of truthfully descriptive words 
or names may not be absolutely enjoined;*® 
first trader being entitled as against another only 
to such protection as will prevent such other from 
using that term to pass off his goods as those of the 
original appropriator.?® 
article may not be used as the name of a different 


In justifying and upholding 


the 


The generic name of an 


generic name, apart from a fraudu- 
lent imitation of dress of goods, has 
been held insufficient to support an 
injunction. La Republique Francaise 
v. Saratoga Vichy Spring Co., 24 S. 
Ct. 145, 191% U.S. 427, 48 L.Ed. 247; 
Moore v. Auwell, 172 F. 508 [aff 178 
F. 548, 102 C.C.A. 53];. Trinidad As- 
phalt Mfg. Co. v. Standard Paint Cos 
163, HS .977, 90.C.C.A> 195 [aff 31°S.Ct- 
456, 220 U.S; 446, 55 L.Ed. 536]; J. 
A. Scriven Co. v. Morris, 158 F. 1020, 
85 C.C.A. 571; Heide v. Wallace, 129 
EF. 649 [aff 135 F. 346, 68 C.C.A. 16]; 
Schmidt v. Welch, (Cal.) 35 P. 626; ° 
Schmidt v. Brieg, 35 P. 623, 100 Cal. 
672, 22 L.RA.. 790. 


13. Singer Mfg. Co. v. June Mfg. 
Co., 16 S.Ct. 1002, 163 U.S. 169, 41 EL. 
Ed. 118; Richmond Remedies Co. v. 
Dr. Miles Medical Co., 16 F.(2d) 598; 
Wm. Wrigley, Jr., Co. v. Colker, 245 
F.. 907; Russia Cement Co. v. Frauen- 
har, 133 F. 518, 66 C.C.A. 500 [aff 126 
F. 228, and cert den 25 S.Ct. 796, 196 
U.S. 640, 49 L.Ed. 681]; Winter Gar- 
den Dist. Chamber of Commerce v. 
Winter Garden Fair, (Tex.Civ.App.) ~ 
299 S.W. 512; Linoleum Mfg. Co. v« 
Nairn, 7 Ch.D. 834; Liebig’s Extract 
Feces Co. v. Hanbury, 17 L.T.Rep. 


[a] Unfair competition cannot 
arise from the mere use of words be- 
longing to the public accompanied 
by a fair and truthful statement of 
the ownership and source of manu- 
facture. Richmond Remedies Co. v. 
Dr. Miles Medical Co., 16 F.(2d) 598. 


Unnecessary or untruthful use or 
imitation generally see supra § 109. 


14. Russia Cement Co. v. Frauen- 
har, 133 F. 518, 66 C.C.A. 500 [aff 126 
F. 228, and cert den 25 S.Ct. 796, 196 
U.S. 640, 49 L.Ed. 631]; Bolander v. 
Peterson, 26 N.E. 608, 1386 Ill. 215, 11 
L.R.A. 350 [aff 35 Ill App. 551]; Gor- 
don Hollow Blast Grate Co. v. Gordon, 
105 N.W. 1118, 142 Mich. 488; Lamb 
Knit-Goods Co. v. Lamb Glove, etc., 
Co., 78 N.W. 1072, 120 Mich. 159, 44 
L.R.A. 841; Gabriel v. Sicilian As- 
phalt Paving Co., 56 N.Y.S. 30, 44 App. 
Div. 633 [aff 52 N.Y.S. 722, 23 Misc. 
534]. 


15... Wyatt». ‘vs Cave 
Hy- 
geia Distilled Water Co. v. Hygeia 
Ice Co., 45 A. 957, 72 Conn. 646, 49 
L.R.A.~ 147; Car Advertising Co. v. 
New York City Car Advertising Co., 
107 N.Y.S. 547, 57 Misc. 105 [aff 108 
N.Y.S. 1126, 123 App.Div. 926]; Cellu- 
lar Clothing Co. v. Maxton, [1899] A. 
C. 326; .Waterman v. Ayres, 39 Ch.D. 
29. 

[a] Even another’s trade-name 
may be used for an honestly descrip- 
tive purpose. Wagner Typewriter Co. 
v. FE. S. Webster Co., 144 F. 405. 


16. Kellogg Toasted Corn Flake 
Co. v. Quaker Oats Co., 235 F. 657, 


Mammoth 
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competing article if it misleads the publie as to the 
identity of the article purchased,'* and this is true 
even apart from any imitation of labels, marks, or 


dress of goods.78 


[§ 116] 2. Geographical and Place Names. 
general rule is that the name of a place cannot 
be exclusively appropriated by any person for trade 
purposes,’® such names may be used by all persons 
for the purpose of truthfully stating the origin of 
materials used, or the location of a business,?° sub- 
ject, however, to the general rules governing unfair 


149 C:C.A. UT. 


[a] Exclusive right not obtained. 
—That plaintiff was first in city to 
use word “driverless” as descriptive 
of its business has been held not to 
give it the exclusive right to use 
thereof. Driverless Car Co. v. Gless- 
ner-Thornberry Driverless Car Co., 
264 P. 658, 83 Colo. 262. 


Duty to distinguish between goods 
See supra § 107. 


Permissible use of secondary mean- 
ing names see supra § 103. 


17. U.S—M. J. Breitenbach Co. 
v. Spangenberg, 131 F. 160; Singer 
Mfg. Co. v. Hipple, 109 F. 152. 


Ky.—E. H. Taylor, Jr. & Sons Go. 
v. Taylor, 85 S.W. 1085, 124 Ky. 178, 
2” Key. 1. 625. 


N.J.—Smith v. David H. Brand & 
Oot 8 An 10295760 N. ded. 1029. 


N.Y.—Jaffe v. Evans, 75 N.Y.S. 257, 
70 App.Div. 186; Jaeger’s Sanitary 
Woolen System Co. v. Le Boutillier, 
24 N.Y.S. 890, 5 Misc. 78. 


aah aus v. Denham, L.R. 14 Eq. 
2. 


18. Hostetter Co. v. Gallagher 
Stores, 142 F. 208; Heublein v. Ad- 
ams, 125 F. 782. 


19. See supra § 53. 


20. U.S.—Delaware, ete., Canal Co. 
v. Clark, 13 Wall. 311, 20 L.Ed. 581; 
Silver Springs Paradise Co. v. Ray, 50 
F.(2d) 356 [cert den 52 S.Ct. 29, 284 
U.S. 649, 76 L.Ed. 551]; Virginia Hot 
Springs Co. v. Hegeman, 144 F. 1023, 
an®.C AS i612 fait 188 Rie Shb)cs hvans 
v. Von Laer, 32 F. 153. 


Tll.— Elgin Butter Co. v. Elgin 
Creamery. ‘Co: 40ND. 616,.01'55) EL. 
127 [aff 51 IllLApp. 231]. 


Ky.—Newport Sand Bank Co. v. 
Monarch Sand Mining Co., 137 S.W. 
784, 144 Ky. 7, 34 L.R.A.N.S. 1040. 


Me.—Ricker v. Portland, etc. R. 
Co., 38 A. 338, 90 Me. 395. 


Mich.—Michigan Sav. Bank v. Dime 
Sav. Bank, 127 N.W. 364, 162 Mich. 
297, 139 Am.S.R. 558. 


N.Y.—Gabriel v. Sicilian Asphalt 
Paving Co., 56 N.Y.S. 30, 44 App.Div. 
Geo Fatt b2) N.Y.S.. 722,23) Mise, 534]: 
Clinton Metallic Paint Co. v. New 
York Metallic Paint Co., 50 N.Y.S. 
437, 23 Misc. 66. ‘ 


Pa.—Laughman’s Appeal, 18 A. 
415, 128 Pa. 1, 5 L.R.A. 599; Kendrick 
Ve Quaker -City-.Coat, ete, Co, 8 Pa. 
Dist.&Co. 439. 


s.C.—Sumter Tel. Mfg. Co. v. Sum- 
ae Tel. Mfg. Co., 41 S.H, 322, 63 S.C. 


Eng.—Grand Hotel Co. v. Wilson, 
[1904] A.C. 108; Montgomery v. 
Thompson, [1891] A.C. 217. 


Ont.—Caledonia Grand Hotel Co. v. 
Wilson, 5 Ont.L. 141, 1 Ont.W.R. 785 


TRADE-MARKS, TRADE-NAMES, 


results, no one can complain.?? 
manner as to cause unnecessary confusion constitutes 


competition.22 If the term is used in such a manner 
that no actual or probable confusion or deception 


But use in such a 


unfair competition aid will be-enjoined,?* and no 


The 


[aff 2 Ont... 322]; Rose v. McLean 
a Co., 24 Ont.App. 240 [rev 27 Ont. 
325). 


‘It must, then, be considered as 
sound doctrine that no one can apply 
a name of a district or country to a 
well-known article of commerce, and 
obtain thereby such an _ exclusive 
right to the application as to prevent 
others inhabiting the district, or 
dealing in similar articles coming 
from the district, from using the 
same designation.” Delaware, etc., 
Canal iComve Clank, 13 Wallen CUES) 
311,. 327, 20 L.Ed. 581 [quot Elgin 
Butter Co. v. Elgin Creamery Co., 40 
N.E. 616, 618, 155 Ill. 127 (aff 51 Til. 
App. 231)]. 


21. See supra §§ 100-114. 


22. Silver Springs Paradise Co. v. 
Ray, 50 F.(2d) 356 [cert den 52 S.Ct. 
29, 284 U.S. 649, 76 L.Ed. 551]; Apol- 
lo Bros. v. Perkins, 207 F. 530, 125 C. 
C.A. 192 [rev 197 F. 476]; Weyman 
v. Soderberg, 108 F. 63; Continental 
Ins. Co. v. Continental Fire Assoc., 
LOD W.0255,.241. CCvA. 3826" [att OG sk: 
846]; Pabst Brewing Co. v. Ekers, 21 
Que.Super. 545. 


[a] Differences in dress of goods. 
—Unfair competition in the sale of 
cigarettes under a_ similar name 
has been held not established, where 
defendant’s package was so different 
in coloring, printing, and form that 
it could not be mistaken for com- 
plainant’s. Apollo Bros. v. Perkins, 
aes 530, 125 C.C.A. 192 [rev 197 F. 

(KAle 


23. U.S.—Genesee Salt Co. v. Bur- 
Pei 73 FE. 818, 20 C.C.A. 27 [aff 67 F. 


Cal.—Modesto Creamery y. Stanis- 
laus Creamery Co., 142 P. 845, 168 
Cal. 289. 


Iowa.—Dyment v. Lewis, 123 N.W. 
244, 144 Iowa 509, 26 L.R.A.N.S. 73, 


Mass.—cC. A. Briggs Co. v. Nation- 
al Wafer Co., 102 N.E. 87, 215 Mass. 
100, Ann.Cas.1914C 926. 


Mo.—American Brewing Co. v. St. 
Louis Brewing Co., 47 Mo.App. 14. 


N.J.—Evening Journal Ass’n_ y, 
pen Pub. Co., 124 A. 767, 96 N.J.Eq. 
ot. % 


N.Y.—Hastern Const Co. v. Eastern 
Engineering Corporation, 159 N.B. 
397, 246 N.Y. 459; Phenix Cheese Co. 
v. Kirp, 164 N.Y.S. 71, 176 App.Div. 
735; Lockport Canning Co. v. Pusa- 
teri, 139 N.Y.S. 640, 79 Misc. 293. [aff 
145 N.Y.S. 1130, 161 App.Div. 911]. 


S8.D.—Zweck v. Aberdeen Laundry 
& Dry Cleaning Co., 1838 N.W. 118, 44 
Sib, dou ferteriGye]: 


[a] Trade-name need not be iden- 
tical with that of another to produce 
unfair competition, if it is so similar 
to the earlier adopted trade-name as 
to make it likely that ordinary and 
unsuspecting prospective purchasers 


device or artifice calculated to increase or insure de- 
ception and confusion from the use of the name 
will be permitted.24 Where geographical names have 
acquired a secondary meaning, a deceptive use of 
such names by others in connection with similar 
goods or business constitutes unfair competition, and 
will be enjoined,?® although the first user is entitled 


will be led to believe that it is the 
same, and, where there is a similarity 
in the main distinguishing features, 
it is usually sufficient to constitute 
unfair competition, and similarity in 
a number of points may tend to con- 
stitute unfair competition, although 
similarity in any one of the points 
may not do so. Newport Sand Bank 
Co. v. Monarch Sand Mining Co., 137 
ae 784, 144 Ky. 7, 34 L.R.A.N.S. 
1040. 


24. Collinsplatt v. Finlayson, 88 F. 
693; Southern White Lead Co. v. 
Cary, 25 F. 125; American Brewing 
Co. v. St. Louis Brewing Co., 47 Mo. 
App. 14;- Clinton Metallic Paint Co. 
v. New York Metallic Paint Co., 50 
N.Y.S. 437, 23 Misc. 66. 


25. U.S.—Hlgin Nat. Wateh Co. v. 


Illinois Watch Case Co., 21 S.Ct. 270, 
179 U.S. 665, 45 L.Ed. 365 [aff 94 EF. 
667, 35 C.C.A. 237 (rev 89 FE. 487)1]; 
Delaware, etc., Canal Co. v. Clark, 13 
Wall. 311, 20 L.Ed. 581; American 
Products Co. v. American Products 
Co., 42 F.(2d) 488; Finchley, Ine. v. 
Finchly Co., 40 F.(2d) 736; Wyatt 
v. Mammoth Cave Development Co., 
26 F.(2d) 322; Trappey v. MclIlhenny 
Co, 289° E..23) heernt’ dens 43.4S/Cts 54, 
260 U.S. 733, 67 L.Ed. 487]; Scandi- 
navia Belting Co. v. Asbestos & Rub- 
ber Works of America, 257 F. 937, 169 
C.C.A. 87 [cert den 39 S.Ct. 494, 250 
U.S. 644, 63 L.Ed. 1186]; Wertheim- 
er v. Batcheller Importing Co., 185 
F..850; Jewish Colonization Assoc. v. 
Solomon, 154 F. 157; Buzby v. Da- 
vis, 150 F. 275, 80 C.C.A. 163, 10 Ann. 
Cas. 68; Siegert v. Gandolfi, 149 F. 
1005.79 C.C.A:* 142 \feert- aén 27S /6r 
790, 205 U.S. 542, 51 L.Ed. 922 and 
rev’ 239° B91 Gwe Cole Core. 
American Cement, ete., Co., 130 F. 
703, 65 C.C.A. 105; Bauer v. La So- 
ciété, eta, '120 EB. 74 560CCGA7 480. 
Shaver v. Heller, ete, Co. 108 F. 
821, 48 C.C.A. 48, 65 L.R.A. 878; Hel- 
ler, etc., Co. v. Shaver, 102 F. 882 [aff 
108 F. 821, 48 C.C.A, 48, 65 L.R.AL 
878]; American Waltham Watch Co. 
v. Sandman, 96 F. 330; Atwater v. 
Castner, 88 F. 642, 32 C.C.A. 77 [reh 
den 90 F. 828, 32 C.C.A. 602]; Pills- 
bury-Washburn Flour-Mills Co. v. 
Eagle; 86 FB. 608, 30 C.C.A: 386, 41 Tt 
R.A. 162 [cert den 19 S.Ct. 884, 173 U. 
S. 703, 43 L.Ed. 1184]; A. EF. Pike 
Mfg. Co. v. Cleveland Stone Co., 35 
F. 896; Evans v. Von Laer, 32 F. 153; 
Southern White Lead Co. v. Cary, 25 
F. 125; Anheuser-Busch Brewing As- 
soc. v.. Piza, 24 F. 149, 23 Blatchf. 
245; Blackwell v. Dibrell, 3 F.Cas. 
No. 1,475, 3 Hughes 151, 14 Off.Gaz. 
are Whitfield v. Loveless, 64 Off.Gaz. 


Cal.—Modestu Creamery v. Stanis- 
laus Creamery Co., 142 P. 845, 168 
Cal. 289. 


Ga.—Rome Machine & Foundry Co. 
v. Davis Foundry & Machine Works, 
68 S.B. 800, 135 Ga. 17. 


lil.—De Long Hook & Bye Co. v. 
Hump Hairpin Mfg. Co., 130 N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 116] 


to such protection only within the territorial bound- 
aries within which the secondary meaning is known.2° 
iliva geographical term has become the “short name” 
by which the public generally call for a particular 
trader’s goods, a rival trader engaging in the same 
line of business may not use such term in such a. 
way that the “short name” of his goods will be the 
same as that of his rival’s goods.27_ However, sub- 
sequent users have been merely enjoined from us- 
ing the name unless accompanied by a statement 
sufficient to clearly distinguish their goods from 


765, 297 Ill. 359 [rev 216 Ill.App. 
230]; Elgin Butter Co. v. Elgin 
Creamery Co., 40 N.E. 616, 155 Ill. 
127 [aff 51 Ill.App. 231]; Candee v. 
Deere, 54 Ill. 439, 456, 5 Am.R. 125, 
10 Am.L.Reg.N.S. 694. 


Iowa.—Dyment v. Lewis, 123 N.W. 
244, 144 Iowa 509, 26 L.R.A.N.S. 73. 


Kan.—Kansas Milling Co. vy. Kan- 
sas Flour Mills Co., 133 P. 542, 89 
Kan. 855, Ann.Cas.1915A 540. 


Ky.—Newport Sand Bank Co. v. 
Monarch Sand Mining Co., 137 S.W. 
784, 144 Ky. 7, 34 L.R.A.N.S. 1040. 


La.—Paducah Distilleries Co. v. 
Crescent Mfg. Co., 6 La.A. (Orleans) 
151; Henry Block Co., Ltd. v. Menard 


_ Bros., 2 La.A. (Orleans) 436. 


Me.—W. R. Lynn Shoe Co. vy. Au- 
burn-Lynn Shoe Co., 52 A. 499, 100 
Me. 461, 4 L.R.A.N.S. 960. 


Mass.—C. A. Briggs Co. v. Nation- 
al Wafer Co., 102 N.E. 87, 215 Mass. 
100, Ann.Cas.1914C 926; Viano v. 
Baccigalupo, 67 N.E. 641, 183 Mass. 
160; American Waltham Watch. Co. 


v. U. S. Watch Co., 53 N.E. 141, 173 |- 


roeg 85, 73 Am.S.R. 263, 43 L.R.A. 


Mo.—American Brewing Co. v. St. 
Louis Brewing Co., 47 Mo.App. 14. 


N.J.—Evening Journal Ass’n_ v. 
Jersey Pub. Co., 124 A. 767, 96 N.J. 
Eq. 54; Busch v. Gross, 64 A. 754, 71 
N.J.Eq. 508; International Silver Co, 
v. Wm. H. Rogers Corp., 57 A. 1037, 
66 N.J.Eq. 119 [rev on other grounds 
60 A. 187, 67 N.J.Ea. 646, 110 Am.S.R. 
506]; Van Horn v. Coogan, 28 A. 788. 
52 N.J.Eq. 380 [aff 33 A. 50, 52 N.J. 
Eq. 588]. 


N.Y.—Koehler v. Sanders, 25 N.E. 
235, 122 N.Y. 65, 9 L.R.A. 576; New- 
man v. Alvord, 51 N.Y. 189, 10 Am.R. 
588; German-American Button Co. 
v. A. Heymsfeld, Inc., 156 N.Y.S. 223, 
170 App.Div. 416; Julius Kayser & 
Co. v. Italian Silk Underwear Co., 146 
N.Y.S. 22, 160 App.Div. 607; Gebbie 
v. Stitt, 31°N.Y.S. 102, 82 Hun. 93. [fap- 
peal dism 42 N.E. 723, 148 N.Y. 732]; 
Brooklyn White Lead Co. v. Masury, 
25 Barb. 416; Lea v. Wolf, 1 Thomps. 
&C. 626, 15 Abb.Pr.N.S. 1, 46 How. 
Pr. 157; Lockport Canning Co. v. Pu- 
sateri, 139 N.Y.S. 640, 79 Misc. 293 
[aff 145 N.Y.S. 1130, 161 App.Div. 
911]; Wolfe v. Goulard, 18 How.Pr. 
64. 


Ohio.—Cleveland Transfer, etc., Co. 
v. Brailey, 23 OhioCir.Ct.N.S. 486. ; 


Pa.—Loughman’s Appeal, 18 A. 415, 
128 Pa. 1, 5 L.R.A. 599; Glendon Iron 
Co. v. Uhler, 75 Pa. 467, 15 Am.R. 599; 


Tuckahoe Mineral Springs Co. _v. 
Tuckahoe Lithia Water Co., 18 Pa. 
Dist. 987. 


Eng.—Lee v. Haley, L.R. 5 Ch. 155; 
Seixo v. Provezende, L.R. 1 Ch. 192; 
Wotherspoon v. Currie, L.R. 5 H.L. 
508; Thompson v. Montgomery, 41 
Ch.D. 35 [aff [1891] A.C. 217];_ Siegert 
v. Findlater, '7 Ch.D. 801; Hirst v. 
Denham, L.R. 14 Hq. 542; Radde v. 
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AND UNFAIR COMPETITION 


be enjoined.®° 


Norman, L.R. 14 Eq. 348; Cocks v. 
Chandler, L.R. 11 Eq. 446; McAndrew 
v. Bassett, 4 DeG.J.&S. 380, 69 Eng. 
Ch. 777, 46 Reprint 965; Taylor v. 
Taylor, 2 Eq.Rep. 290, 23 Eng.L.& Ha. 
281; Bulloch vy. Gray, 19. Journ. of 
Jurisp. 218; Hine v. Hart, 10. Jur. 
106; Apollinaris Co. v. Norrish, 33 L. 
T.Rep.N.S. 242; Southorn v. Reynolds, 
12 L.T.Rep.N.S. 75; Davis v. Tylos, 
M.R. April 24, 1879; Powell v. Mc- 
Nulty, Sebastian’s Dig. 526; Apol- 
linaris Co. v. Edwards, Seton (4th 
ed) 237. 


Can.—Canada Fdy. Co. v. Bucyrus 
Co., 47 Can.S.C. 484 [aff 14 Can.Exch. 
35]; Boston Rubber Shoe Co. v. 
Montreal Boston Rubber Shoe Co., 32 
Can.S.C. 315. 


Ont.—Rose v. McLean Pub. Co., 24 
Ont.App. 240 [rev 27 Ont. 325]. 


[a] Manufacturer locating with 
view to obtaining advantage of name 
of place, to the detriment of a for- 
mer user of that name, is guilty of 
unfair competition and will be en- 
joined. Dyment v. Lewis, 123 N.W. 
244, 144 Iowa 509, 26 L.R.A.N.S. 73. 


26. C. A. Briggs Co. v. National 
Wafer Co., 102 N.E. 87, 215 Mass. 
100, Ann.Cas.1914C 926. 


[a] Where secondary meaning of 
words is unknown, no purchaser can 
understand them in any but their 
primary sense, and no purchaser 
could be deceived by their use. C. A. 
Briggs Co. v. National Wafer Co., 102 
Aa 87, 215 Mass. 100, Ann.Cas.1914C 
926. 


[b] Well considered cases.—Sha- 
ver v. Heller, etc., Co., 108 F. 821, 822, 
48 C.C.A. 48, 65 L.R.A. 878; Mont- 
gomery v. Thompson, [1891] A.C. 
217, 227. 


27. U.S.—Scandinavia Belting Co. 
v. Asbestos & Rubber Works of 
America, 257 F. 937, 1169 .C.C.A. (87 
[cert den 39 S.Ct: 494, 250 U.S. 644, 
63 —b- Ed. 1186) >" Garrett \& —Co.-v. 
Sweet Valley Wine Co., 251 F. 371; 
Siegert v. Gandolfi, 149 F. 100, 79 C. 
C.A. 142 [cert den 27 S.Ct. 790, 205 
U.S. 542, 51 L.Ed. 922, and rev 139 F. 
917]; Elgin Nat. Watch.Co. v. Love- 
land, 132 F. 41; Shaver. v.. Heller, 
etc., Co., 108 F. 821, 48 C.C.A. 48, 65 
L.R.A. 878 [aff 102 F. 882]; Oxford 
University v. Wilmore-Andrews Pub. 
Co., 101 F. 443. 


Cal.—Modesto Creamery v. Stanis- 
laus Creamery Co., 142 P. 845, 168 Cal. 
289. 


Iowa.—Dyment v. Lewis, 123 N.W. 
244, 144 Towa 509, 26 L.R.A.N.S. 73. 


La.—Henry Block Co. v. Menard, 2 
La.A. (Orleans) 436. 


Mass.—American. Waltham Watch 
Co. v. U. S. Watch Co., 53 N.B. 141, 
178 Mass. 85, 73 Am.S.R. 263, 43 L.R. 
A. 826. 


N.J.—Amos H. Van Horn vy. Coo- 
gan, 28 A. 788, 52 N.J.Eq. 380 [aff 33 
A. 50, 52 N.J.Eq. 588]. 


N.Y.—Newman v. Alvord, 49 Barb. 


those of the prior user.?8 
right of all persons to use geographical names, in 
their statement of the right, invariably limit it to a 
truthful use in connection with goods actually pro- 
duced in the designated geographical district,?® and 
a false use of geographical or place names by per- 
sons not doing business at the place indicated, or 
in connection with goods not coming from such place, 
for the purpose, or with the effect of, deception, may 
Residents of a place who are using 
the name of such place in their business may en- 
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Decisions declaring the 


588 [aff 51 N.Y. 189, 10 Am.R. 588]. 


Eng.—Montgomery v. Thompson, 
[1891] A.C, 217; Wotherspoon v. Cur- 
rie, L.R. 5 H.L. 508 [rev 23 L:T.Rep: 
N.S. 443]; Powell v. Birmingham Vin- 
egar Brewery Uo’, [1894] 3 Ch. 449 
[aff [1896] 2 Ch. 54 (aff [1897] A.C. 
710)]; Shrimpton v. Laight, 18 Beav. 
164, 52 Reprint 65. 


28. National Starch Co. v. Koster, 
146 EF. 259; American Waltham 
Watch Co. v. Sandman, 96 F. 330; 
Anheuser-Busch Brewing Assoc. v. 
Fred Miller Brewing Co., 87 F. 864; 
American Waltham Watch Co. v. U. 
S. Watch Co., 53 N.E. 141, 173 Mass. 
85, 73 Am.S.R. 263, 43 L.R.A. 826; 
Powell v. Birmingham Vinegar Brew- 
ery Co., [1894] 3 Ch. 449 [aff [1896] 
2 Ch. 54 (aff [1897] A.C. 710) ]- 


29. Delaware, etc., Canal Co. v. 
Clark, 13 Wall. (U.S.) 311, 20 L.Ed. 
581; Elgin Nat. Watch Co. v. Love- 


land, 132 F. 41; Newman y. Alvord, 
51 N.Y. 189, 10 Am.R. 588; Ft. Stan- 
wix Canning Co. v. William McKin- 
ley Canning Co., 63 N.Y.S. 704, 49 
App.Div. 566; Gabriel v. Sicilian As- 
phalt Paving Co., 56 N.Y.S. 30, 44 
App.Div. 633 [aff 52 N.Y.S. 722, 23 
Mise. 534]; Clinton Metallic Paint 
Co. v. New York Metallic Paint Co., 
50 N.Y.S. 437, 23 Misc. 66; Portuon- 
do-Cigar Mfg. Co. v. Neiman, 19 York 
Leg.Rec. (Pa.) 201. 


30. U.S.—Elgin Nat. Watch Co. v. 
Loveland, 132 F. 41; Collinsplatt v. 
Finlayson, 88 F. 693; Southern White 
Lead Co. v. Coit, 39 F. 492; Blackwell 
v. Dibrell, 3 F.Cas.No. 1,475, 3 Hughes 
151, 14 Off.Gaz. 633. 


Fla.—El1 Modelo Cigar Mfg. Co. v. 
Gato, 7 So. 23, 25 Fla. 886, 23 Am.S.R. 
537, 6 L.R.A. 823. 


Ind.—Keller v. B. F. Goodrich Co., 
e N.E. 196, 117 Ind. 556, 10 Am.S.R. 


N.Y.—Koehler v. Sanders, 25 N.E. 
235, 122 N.Y. 65, 9 L.R.A. 576; Inter- 
national Cheese Co. v. Phenix Cheese 
Co., 103 N.Y.S. 362, 118 App.Div. 499; 
Gabriel v. Sicilian Asphalt Paving 
Co., 52 NUYS.” 7225-23. Mises 34> Patt 
56 N.Y.S. 30, 44 App.Div. 633]; Clin- 
ton Metallic Paint Co. v. New York 
Metallic Paint Co., 50 N.Y.S. 437, 23 
Misc. 66 


Pa.—Portuondo Cigar Mfg. Co. v. 
Neiman, 19 YorkLeg.Rec. 201. 


Eng.—Braham y. Beachim, 7 Ch.D. 
848. 


Que.—Pabst Brewing Co. v. Ekers, 
20 Que.Super. 20 [rev on questions 
of fact 21 Que.Super. 545]. 


[a] Where value of article con- 
sists in locality from which is deriv- 
ed principal material of which the 
article is composed, the geographical 
name may be used, although the arti- 
cle is made elsewhere. Gabriel v. 
Sicilian Asphalt Paving Co., 52 N.Y. 
S. 722, 23 Misc. 534 [aff 56 N.Y.S. 30, 
44 App.Div. 633]. 


[b] Registration showing false 
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join nonresidents from using such name where such 
use is calculated to deceive the public and injure 
them.*! However, a geographical name may become 
the generic designation of a class or species of goods, 
in which event even residents of the place indicated 
cannot restrain its use by others in connection with 
that class or species of goods, for in such connection 


it is an honestly descriptive use.®? 


[§ 117] 3. Names of Springs and Mines. 
of spring's, or mineral waters, or salts derived there- 
from will be protected against use or imitation in 
connection with spurious waters or salts.*° 
name of springs cannot be exclusively appropriated 


use of trade-name.—That the public 
could have ascertained from state 
registration that “Wonder Pocahon- 
tas” coal was not produced in Poca- 
hontas field has been held not to 
prevent the issuance of an injunction 
against the use of such name as a 
trade-name. Harvey v. American 
Coal Co., 50 F.(2d) 832 [cert den 52 
S.Ct. 438, 284 U.S. 669, 76 L.Ed. 566]. 


[ec] Misrepresentation held not 
shown.—That following defendant’s 
name as printed on its flour sacks 
appeared the words ‘General Offices, 
Wichita, Kansas,’ has been held in- 
Sufficient to show that it thereby rep- 
resented, contrary to the facts, that 
its flour was manufactured at Wichi- 
ta. Kansas Milling Co. v. Kansas 
Flour Mills Co., 89 Kan. 855, 133 P. 
542, Ann.Cas.1915A 540. 


31. U,S.—EHlgin Nat. Watch Co. 
v. Loveland, 132 F. 41; California 
Fruit Canners’ Assoc. v. Myer, 104 F. 
82; Oxford University v. Wilmore- 
Andrews Pub. Co., 101 F. 443; Pills- 
bury-Washburn Flour-Mills Co. v. 
Hagle, 86 F. 608, 30 C.C.A. 386, 41 L. 
R.A. 162 [cert den 19 S.Ct. 884, 173 
U.S. 7038, 48 L.Ed. 1184]; Gage- 
Downs Co. v. Featherbone Corset Co., 
83 F. 213. See also Key West Cigar 
Manufacturers’ Assoc. v. Rosen- 
bloom, 171 F. 296 (holding that an 
association not itself engaged in 
business could not maintain a bill 
for an injunction). But see New 
York, ete., Cement Co. v. Coplay Ce- 
ment Co., 44 F. 277, 10 L.R.A. 833 freh 
den 45 F. 212] (holding that it is a 
damage to complainants and other 
cement manufacturers of Rosendale 
for defendants to sell their cement 
as Rosendale cement, but, like many 
other cases of damage, it is of that 
kind which the law calls damnum 
absque injuria, the showing of a 
mere right to use such a name, in 
common with others, being insuffi- 
cient to justify relief). 


Ill.—Elgin Butter Co. v. Elgin 
Creamery Co., 40 N.E. 616, 155 Ill. 


Mass.—Viano v. Baccigalupo, 67 N. 
EB. 641, 183 Mass. 160. 


Ohio.—Harvey v. Lamoureaux, 7 
OhioS.&C.P. 455, 5 OhioN.P, 473. 


Eng.—Braham y. Beachim, 7 Ch.D. 
848; Southorn v. Reynolds, 12 L.T. 
Rep.N.S. 75. 


Que.—Pabst Brewing Co. v. Ekers, 
20 Que.Super. 20 [rev on other 
grounds 21 Que.Super. 545]. 


[a] Use by Canadian brewing com- 
pany of word “Milwaukee” to de- 
seribe its lager beer will not be en- 
joined, on the ground of unfair com- 
petition, in the absence of proof of 
deception or damage, at the suit of a 
company manufacturing beer in the 
city of Milwaukee, where such word 
was used by defendant for ten years 


For later cases, developments and changes in the law see Annotations, same title and section number, 


TRADE-MARKS, TRADE-NAMES, 


[§§ 116-117 


as against those who use it with equal truth, and, 
therefore, other persons may use the name In con- 
nection with waters coming from the spring or dis- 
trict indicated by the name.*4 The same principles 
apply to the names of mines and minerals.*° How- 
ever, artificial mineral waters or salts may be called 
by the name of the spring whose waters or salts are 


imitated, but only upon condition that the facts are 


Names 


But the 


prior to the introduction of plaintiff's 
product in the Canadian market. 
Pabst Brewing Co. y. Ekers, 21 Que. 
Super. 545. 


32. Lea v. Deakin, 15 F.Cas.No. 
8,154, 11 Biss. 23. 


33. U.S.—La Republique Francaise 
v. Saratoga Vichy Spring Co., 191 U. 
S497, 24 S.Ct. 1455. 48 L.bds 247); 
Thackeray v. Saxlehner, 125 F. 911, 60 
C.C.A. 562; La Republique Francaise 
vy. Saratoga Vichy Spring Co., 99 F. 
733 [rev on other grounds 107 F. 459, 
46 C.C.A. 418, 65 L.R.A. 830 (aff 191 
U.S. 427, 24 S.Ct. 145, 48 L.Ed. 247)]; 
Carlsbad v. Kutnow, 71 F. 167, 18 C.C. 
A, 24 [aff 68 F. 794]; La Republique 
Francaise v. Schultz, 57 F. 37, 94 F. 
500. [aff 102 F. 158, 42 C.C.A. 233]; 
Hill v. Lockwood, 32 F. 389; Luy- 
ties v. Hollendeer, 30 F. 632; Apolli- 
naris Co. v. Scherer, 27 F. 18, 23 
Blatchf. 459; Apollinaris Brunnen v. 
Somborn, 1 F.Cas.No. 496, 14 Blatch. 
380. 


Ky.—Northeutt v. Turney, 41 S.W. 
21, 101 Ky. 314, 19 Ky.L. 483; Park- 
land Hills Blue Lick Water Co. v. 
Hawkins, 26 S.W. 389, 95 Ky. 502, 16 
Ky.L. 210, 44 Am.S.R. 254. 


N.J.—Bear Lithia Springs Co. v. 
Great Bear Spring Co., 68 A. 86, 72 
N.J.Eq. 871. 


N.Y.—Congress, etce., Spring Co. v. 
High Rock Congress Spring Co., 45 
N.Y. 291, 6 Am.R. 82, 10 Abb.Pr.N.S. 
348; Ricker v. Leigh, 77 N.Y.S. 540, 
74 App.Div. 138. 


Eng.—In re Apollinaris Co., [1891] 
2 Ch. 186; Wheeler v. Johnston, L.R. 
3 Ir. 284; Apollinaris Co. v. Nor- 
rish, 33 L.T.Rep.N.S. 242; Apollinaris 
Co. v. Edwards, Seton (4th Ed.) 237. 


Ont.—Caledonia Grand Hotel Co. v. 
Wilson, 5 Ont.L. 141. 


[a] Name “Bethesda,” applied toa 
mineral spring and the waters there- 
of, is a proper trade-mark and capa- 
ble of protection against one who 
owns another spring within twelve 
hundred feet of that of plaintiff, al- 
though the water has the same con- 
stituents and properties, the name 
“Bethesda” not being a geographical 
designation of any district within or 
near which either of said springs is 
located. Dunbar vy. Glenn, 42 Wis. 
118,.24 Am.R. 395. 


[b] Use as name of railroad sta- 
tion.—The adoption of the name of a 
spring as the name of a railroad sta- 
tion has been held not to constitute 
unfair competition. Ricker y. Port- 
Leads etce., R. Co., 38 A. 388, 90 Me. 


34. La Republique Francaise vy. 
Saratoga Vichy Spring Co., 24 S.ct. 
145, 191 U.S. 427, 48 L.Ed. 247; Vir- 
ginia Hot Springs Co. v. Hegeman, 
138 F. 855 [aff 144 F. 1023, 73 C.C.A. 
612]; Tuckahoe Mineral Springs Co. 


plainly stated and that there are no circumstances 
calculated to deceive buyers into thinking that the 
artificial product is the genuine natural product as 
any deception or misrepresentation, express or lm- 
plied, constitutes unfair competition.*® 


v. Tuckahoe Lithia Water Co., 18 Pa. 
Dist. 987; Grand Hotel Co. v. Wil- 
son, [1904] A.C. 103 [aff 5 Ont.L. 141, 
1 Ont.W.R. 785]. 


35. Braham v. Beachim, 7 Ch.D. 
848; Radde v. Norman, L.R. 14 Eq. 
348. 


36. La Republique Francaise v. 
Saratoga Vichy Springs Co., 
459, 46 C.C.A. 418, 65 L.R.A. 830 [aff 
24 S.Ct. 145, 191 U.S. 427, 48 L.Ed. 
247]; La Republique Francaise v. 
Schultz, 94 F. 500 [aff 102 F. 1538, 42 
ieee 233]; Carlsbad v. Schultz, 78 
F. 469. 


[a] “Carlsbad Salts.”—(1) Where 
the city of Carlsbad, Bohemia, sole 
owner of the mineral springs there, for 
fifty years has sold the salts there- 
from as “Carlsbad Salts,” etc., it has 
been held that other parties will be 
restrained from using these words for 
similar artificial production (Carlsbad 
v. Kutnow, 68 F. 794 [aff 71 F. 167, 
18 C.C.A. 24]; Carlsbad v. Thackeray, 
57 F, 18), (2) even with the words 
“Artificial” (Carlsbad vy. Thackeray, 
supra) (3) or “Improved Effervescent” 
(Carlsbad v. Kutnow, 68 FE. 794 [aff 
71 F. 167, 18 C.C.A. 24]) prefixed. , 


[b] “Carlsbad Water.”—Where de- 
fendant had been selling artificial 
Carlsbad for some time before the 
real water was imported, it has been 
held that he cannot be restrained 
from using the name to designate his 
water, although he may be compelled 
to prefix thereto the word “Artificial.” 
Carlsbad v. Schultz, 78 F. 469. 


[ce] “Artificial Hunyadi.”—(1) The 
owner of a trade-mark or trade-name 
in the words “Hunyadi Janos,” for a 
natural bitter water, has been held 
not entitled, in the absence of fraud 
or unfair competition, to enjoin a 
manufacturer of an artificial bitter 
water from advertising and labeling 
the product, ‘Artificial Hunyadi’’— 
especially since the word ‘“Hunyadi” 
has become a generic name for min- 
eral waters of a certain type, coming 
from a more or less extensive dis- 
trict, if not from anywhere in Hun- 
gary (Saxlehner vy. Wagner, 30 S.Ct. 
298, 216 U.S. 375, 54 L.Wd. 525 [aff 
LOT) Wa 745, 35 -CiCcA. 321) an) 
though it has also been held that the 
use of the name ‘Hunyadi”’ may be 
restrained when used on bottles of 
artificial water (Thackeray v. Saxleh- 
ner, 125 F. 911, 60 C.C.A. 562). 


_(d]. “Apollinaris Water.”—Plain- 
tiffs having the exclusive right of 
selling “Apollinaris Water” in Great 
Britain, defendants made and sold an 
artificial mineral water under the 
name and description of ‘London 
Apollinaris Water, possessing all the 
properties of the natural water.” An 
injunction was granted to restrain de- 
fendants’ use of the words “London 
Apollinaris Water,” or any. other 
name of which the word “Apollinaris” 
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§ 118] 


[§ 118] 4. Personal Names—a. Right To Use in 
General. A personal name is not the subject of ex-' 
elusive appropriation as a trade-mark.?7 One can- 
not, by using his own name as a trade-mark or 
trade-name, deprive another person of the same or 
similar name from using his own name in connec- 


So forms a part as to be calculated 
to mislead the public into purchasing 
the artificial for the real water of that 
name. Apollinaris Co. v. Norrish, 33 
L.T.Rep.N.S. 242. 


87. See supra § 54. 


38. U.S.—Donnell v. Herring-Hall- 
Marvin Safe Co., 28 S.Ct. 288, 208 U. 
S. 267, 52 L.Ed. 481; Brown Chemi- 
cal Co. v. Meyer, 11 S.Ct. 625, 139 U. 
S. 540, 35 L.Ed. 247; Walter Baker 
& Co. v. Gray, 192 F. 921, 113 C.C.A. 
417, 52 L.R.A.N.S. 899 [cert den 32 
S.Ct. 528, 223 U.S. 732, 56 L.Ed. 634]; 
Von Faber-Castell v. Faber, 139 F. 257, 
71 C.C.A. 383 [rev 124 F. 603, and 
cert den 26 S.Ct. 750, 199 U.S. 609, 50 
L.Ed. 331]. : 


Cal.—Tomsky v. Clark, 238 P. 950, 
73 Cal.App. 412. 


Colo.—Da Pron v. Russell, 288 P. 
178, 87 Colo. 394. 


Conn.—Hygeia Distilled Water Co. 
v. Hygeia Ice Co., 45 A. 957, 72 Conn. 
646, 49 L.R.A. 147; William Rogers 
Mie: Co. v. Simpson, 9 A. 395, 54 Conn. 


D.C.—National Cigar Stands Co. v. 
Frishmuth Bro. & Co., 297 F. 348, 54 
App.D.C. 275; Wm. A. Rogers vy. In- 
ternational Silver Co., 30 App.D.C. 97. 


Fla.—El1 Modelo Cigar Mfg. Co. v. 
Gato, 7 So. 23, 25 Fla. 886, 23 Am.S.R. 
537, 6 L.R.A. 823. 


Ga.—Carter y. Carter Electric Co., 
119 S.E. 737, 156 Ga. 297. 


Ill. Frazer v. Frazer Lubricator 
Co., 138 N.E. 639, 121 Ill. 147, 2 Am.S.R. 
73 [aff 18 Ill.App. 450]. 


Iowa.—Brown Garage Co. v. Brown 
Auto & Supply Co., 195 N.W. 514, 196 
Iowa 823. 


Kan.—Attna Mill, etc., Co. v. Kram- 
er Milling Co., 109 P. 692, 82 Kan. 679, 
28 L.R.A.N.S. 934. 


Mass.—Russia Cement Co. v. Le 
Page, 17 N.E. 304, 147 Mass. 206, 9 
Am.S.R. 685. 


Mo.—Lo Buono v. V. Viviano & 
Bros. Macaroni Mfg. Co., 198 S.W. 
498, 197 Mo.App. 618. 


N.Y.—kKoehler v. Sanders, 25 N.E. 
235, 122 N.Y. 65, 9 L.R.A. 576; Gabriel 
v. Niederstein’s Restaurant, 243 N.Y. 
S. 472, 230 App.Div. 716; Schinasi vy. 
Schinasi, 155 N.Y.S. 867, 169 App.Div. 
887. 


Pa.—White v. Trowbridge, 64 A. 862, 
216 Pa. 11; Lafean v. Weeks, 35 A. 
693, 177 Pa. 412, 34 L.R.A. 172; Hoyt 
v. Hoyt, 22 A. 755, 143 Pa. 623, 24 
Am.S.R. 575, 13 L.R.A. 343; Hoyt v. 
Hoyt, 2 Pa.Co. 152. 


R.I.—Harson y. Halkyard, 46 A. 271, 
22 Relea 102: 


Tex.—Brooks v. Heartfield, (Civ. 
App.) 2 S.W.(2d) 510. 
Wis.—Fish Bros. Wagon Co. v. La 


‘Belle Wagon Works, 52 N.W. 595, 82 


Wis. 546, 33 Am.S.R. 72, 16 L.R.A. 
453; Marshall v. Pinkham, 9 N.W. 
615, 52 Wis. 572, 38 Am.R. 756. 


Eng.—Turton v. Turton, 42 Ch.D. 
128; Burgess v. Burgess, 3 DeG.M.& 
G. 896, 52 Eng.Ch. 696, 43 Reprint 
351; Cash v. Cash, 86 L.T.Rep.N.S. 
211; Valentine Meat Juice Co. v. Val- 
entine Extract Co. 16 T.L.R._ 33; 
Brinsmead v. Brinsmead, 29 T.L.R. 
237 [aff 29 T.L.R. 706]. 


AND UNFAIR COMPETITION 
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[a] Doctrines of unfair competi- 
tion not trade-marks apply.—As an or- 
dinary surname cannot be appropri- 
ated as a trade-mark to the exclusion 
of others of the same name, it fol- 
lows that the rules of law relating to 
the similarity of technical trade- 
marks cannot be applied to the use 
of such surname as a mark, notwith- 
standing the confusion that may re- 
sult from its legitimate use by such 
others. The law relating to unfair 
competition may apply under certain 
conditions, but not that of infringe- 
ment. Wm. A. Rogers v. Internation- 
al Silver Co., 30 App.D.C. 97. t 


[b] No monopoly.—Defendant cor- 
poration’s right to use the family 
name of the founder of plaintiff’s busi- 
ness has been held not to entitle it 
to a monopoly of such use as against 
plaintiff corporation, which purchased 
the assets of a corporation entitled to 
use such name from the Alien Prop- 
erty Custodian. American Bosch 
Magneto Corporation vy. Robert Bosch 
ene Co., 215 N.Y.S. 387, 127 Misc. 


See supra § 113. 
See infra § 121. 
41. See infra § 121. 


42. U.S.—Donnell vy. Herring-Hall- 
Marvin Safe Co., 28 S.Ct. 288, 208 U. 
S. 267, 52 L.Ed. 481 [rev 143 F. 231, 
74 C.C.A. 361]; Singer Mfg. Co.. v. 
June Mfg. Co., 16 S.Ct. 1002, 163 U. 
S. 169, 41 L.Ed. 118; De Nobili Cigar 
Co. v. Nobile Cigar Co., 56 F.(2d) 324; 
Horlick’s Malted Milk Corporation v. 
Horluck’s, Ine., 438 F.(2d) 767; J. F. 
Rowley Co. v. Rowley, 18 F.(2d) 700; 
Andrew Jergens Co. v. Bonded Prod- 
ucts Corporation, 13 F.(2d) 417 [mod 
on other grounds 21 F.(2d) 419]; 
Goldwyn Pictures Corporation v. 
Goldwyn, 296 F. 391; W. & H. Walker 
v. Walker Bros. Co., 271 F. 395; Ro- 
meike v. Romeike, 251 F. 273, 163 
C.C.A. 429; Knabe Bros. Co. v. Amer- 
ican Piano Co., 229 F. 23, 143 C.C.A. 
325 [Lop mod on other grounds 232 
F. 140, 146 C.C.A. 332]; Guth Choc- 
olate Co. v. Guth, 215 F. 750 [aff 224 
F. 932, 140 C.C.A. 410, and cert den 
36 S.Ct. 161, 239 U.S. 640, 60 L.HKd. 
481]; Warner Bros. Co. v. Wiener, 
214 F. 30, 1380 C.C.A. 424 [mod on 
other grounds 218 F. 635, 134 C.C.A. 
393]; Stix, Baer & Fuller Dry Goods 
Co. v. American Piano Co., 211 F. 271, 
127 C.C.A. 639; W. F. & John Barnes 
Co. vy. Vandyek-Churchill Co., 207 F. 
855 [aff 213 F.-637, 130 C.C.A. 301]; 
L. E. Waterman Co. vy. Modern Pen 
Co., 193 F. 242 [mod on other grounds 
197 >F.- 534, 536, 117-:C.C.A,  30,. 32); 
Thaddeus Davids Co. y. Davids, 165 
F. 792 [rev on other grounds 178 F. 
SOI 102. CrC. A249 Dre eAl Reed 
Cushion Shoe Co. v. Frew, 162 F. 887, 
89 C.C.A. 577; Rowley v. J. F. Row- 
ley -Co., 161 F. 94, 88 C.C.A. 258; 
Hall’s Safe Co. v. Herring-Hall-Mar- 
vin Safe Co., 146 F. 37, 76 C.C.A. 495, 
14 L.R.A.N.S. 1182 [mod on_ other 
grounds 28 S.Ct. 350, 208 U.S. 554, 52 
L.Ed. 616]; Bates Mfg. Co. v. Bates 
Mach, Co., 141 F. 213; Von Faber- 
Castell v. Faber, 139 F. 257, 71 C.C. 
A. 388 [cert den 26 S.Ct. 750, 199 U. 
S. 609, 50 LEd. 331, and rev 124 F. 
603]; Coats v. John Coates Thread 
Co., 135 F. 177; Hygienic Fleeced Un- 
derwear Co. v. Way, 133 F. 245 [rev 


tion with his goods or business.?8 
of fraud,*® contract,*® or estoppel,*? everyone has 
a right to use his own name in his own business, 
either alone or in connection with others, as in a 
partnership or a corporation.*? 
incidental inconvenience or loss thereby occasioned 
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In the absence 


The necessary and 


peas v. Piper, 15 GrantCh, | on other grounds 137 F. 592, 70 C.C.A. 
: 5 


J;. Royal Baking Powder Co. v- 
Royal, 122 -F. 337, 58 C.C.A. 499; 
Chickering v. Chickering, 120 F. 69, 56 
C.C.A. 475; Wyckoff v.- Howe Scale 
Co., 110 F. 520 [rev on other grounds 
122 EF. 348, 58 C.C.A. 510 (rev on 
other grounds 25 S.Ct. 609, 198 U.S. 
118, 49 L.Ed. 972)]; Stuart v. F. G. 
Stewart Co., 85 F. 778 [rev on other 
grounds 91 F. 248, 83 C.C.A. 480]; 
Allegretti Chocolate Cream Co. v. Kel- 
ler, 85 F. 643; Wm. Rogers Mfg. Co. 
v. Rogers, 84 F. 639 [order den pre- 
liminary injunction aff 95 F. 1007, 37 
C.C.4. 3858]; Duryea v. National 
Starch-Mfg. Co., 79 F. 651, 25 C.C.A. 
139; American Cereal Co. v. Eli Pet- 
tijohn Cereal Co., 72 F. 903 [aff 76 
F, 372, 22 C.C.A. 236]; Rogers v. Wm. 
Rogers Mfg. Co., 70. F. 1019, 17 C.C.A. 
575; Clark Thread Co. v. Armitage, 
67 FE. 896 [aff 74 F. 936, 21 C.C.A. 178]; 
Wm. Rogers Mfg. Co. v. R. W. Rogers 
Co., 66 F. 56 [aff 70 F. 1017, 17 C.C.A. 
576]; Brown Chemical Co. v. Myer, 
31 F.-453 [aff 11 S.Ct. 625, 139 U.S. 
540, 35 L.Ed. 2471. 


Ala.—N. L. Pierce Nat. Detective 
Agency v, Pierce Detective Agency, 
117 So. 191, 217 Ala. 594; G. B. Mc- 
Vay & Son Seed Co. v. McVay Seed 
& Floral Co., 79 So. 116, 201 Ala. 644. 


Cal.—Dodge Stationery Co. v. 
Dodge, 78 P. 879, 145 Cal. 380; Tom- 
ite v. Clark, 238 P. 950, 73 Cal.App. 


Conn.—William Rogers’ Mfg. Co. v. 
‘Simpson, 9 A. 895, 54 Conn. 527; 
Rogers v. Rogers, 1 A. 807, 5 A. 675, 
53 Conn. 121, 55 Am.R. 78. 


D.C.—W. R. Speare Co. v. Speare, 
49 App.D.C. 318, 265 F. 876; Asbes- 
tone Co. v. Philip Carey Mfg. Co., 41 
App.D.C. 507. 


Ga.—Carter v. Carter Electric Co., 
119 S.E. 737, 156 Ga. 297 


Ill.—Nestor Johnson Mfg. Co. v. 
Alfred Johnson Skate Co., 144 N.E.. 
787, 313 Ill. 106 [rev 229 Ill.App. 549]; 
Allegretti v. Allegretti Chocolate 
Cream Co., 52 N.E. 487, 177 Ill. 129; 
Elgin Butter Co. v. Elgin Creamery 
Co., 40 N.B. 616, 155 Ill. 127; Frazer 
v. Frazer Lubricator Co., 13 N.E. 639, 
121 Ill. 147, 2 Am.S.R. 73 [aff 18 Ill. 
App. .450]. 


Ind.—Deister Concentrator Co. v. 
Deister Mach. Co., 112 N.E. 906, 909, 
63 Ind.App. 412. 


Iowa.—Brown Garage Co. v. Brown 
Auto & Supply Co., 195 N.W. 514, 196 
Iowa 823. 


Kan.—A4tna Mill & Elevator Co. v. 
Kramer Milling Co., 109 P. 692, 82 
Kan. 679, 28 L.R.A.N.S. 9384. 


La.—Tharp - Bultman - Sontheimer 
Co. v. Tharp-Sontheimer-Tharp, 85 
So. 906, 145 La. 765. 


Me.—Lapointe Mach. Tool Co. v. J. 
N. Lapointe Co., 99 A. 348, 115 Me. 
472; W. R. Lynn Shoe Co. v. Auburn- 
Lynn Shoe Co., 62 A. 499, 100 Me. 461, 
4 L.R.A.N.S. 960. 


Mass.—Burns v. William J. Burns 
International Detective Agency, 127 
N.E. 334, 235 Mass. 553; C. H. Batch- 
elder & Co. v. Batchelder, 107 N.E. 
455, 220 Mass. 42; Russia Cement Co. 
v. Le Page, 17 N.E. 304, 147 Mass. 
206, 9 Am.S.R. 685; Gilman v. Hunne- 
well, 122 Mass. 139. 
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TRADE-MARKS, TRADE-NAMES, 


to others in damnum absque injuria,t® a person be- | ing lable only 


Mich.—Young & Chaffee Furniture 
Co. v. Chaffee Bros. Furniture Co., 170 
N.W. 48, 204 Mich. 293; Penberthy 
Injector Co. v. Lee, 78 N.W. 1074, 120 
Mich. 174. 


Minn.—Thompson Lumber Co. v. 
Thompson Yards, 175 N.W. 550, 144 
Minn. 298; Sheffield-King Milling Co. 
v. Sheffield Mill, etc., Co., 117 N.W. 
447, 105 Minn. 315, 127 Am.S.R. 574. 


N.J.—Hilton v. Hilton, 104 A. 375, 
$9. -N.JvEg. 182, 2. RALOL8RY 1174 
[mod 102 A. 16, 89 N.J.Eq. 149]; In- 
ternational Silver Co. vy. Rogers, 67 
As 105,/-72) NJ. Eq: 933, 129 Am.S.R. 
722; Medlar, etce., Shoe Co. v. Del- 
sarte Mfg. Co., 46 A. 1089, 68 N.J. 
Eq. 706 [aff 61 A. 410, 68 N.J.Eq. 
706). 


N.Y.—Chas. S. Higgins Co. v. Hig- 
gins Soap Co., 389 N.H. 490, 144 N.Y. 
462, 43 Am.S.R. 769, 27 L.R.A. 42; 
Caswell v. Hazard, 24 N.E._707, 121 
N.Y. 484, 18 Am.S.R. 833; Devlin v. 
Weyvliaey 69 Ni. Vo: (212, -25 Am. R. 1735 
Meneely v. Meneely, 62 N.Y. 427, 20 
Am.R. 489; Henry Romeike, Ine. v. 
Albert Romeike & Co., 167 N.Y.S. 235, 
179 App.Div. 712 [aff 124 N.E. 898, 
2a SING = S61) Chapman- veo du. ve. 
Waterman Co., 163 N.Y.S. 
App.Div. 697 [app dism 
1064]; Hotel Claridge Co. v. George 
Rector, Inc., 149 N.Y.S. 748, 164 App. 
Div. 185; Bernhard v. Bernhard, 142 
N.Y.S. 94, 156 App.Div. 739; Falk v. 
American West Indies Trading Co., 75 
N.Y.S. 964, 71 App.Div. 320 [appeal 
arsine 64 Newt 120,o id N.Y SOO § 
Hildreth v. McCaul, 74 N.Y.S. 1072, 
70 App.Div. 162; De Long v. De Long 
Hook, etc., Co., 39 N.Y.S. 903, 7 App. 
Div. 33; Charles S. Higgins Co. v. 
Higgins Soap Co., 24 N.Y.S. 801, 71 
Hun 101 [rev on other grounds 39 N. 
E. 490, 144 N.Y. 462, 43 Am.S.R. 769, 
27 L.R.A. 42]; Faber. v. Faber, 49 
Barb. 357, 3 Abb.Pr.N.S. 115; Clark 
Vo Clark, 25 Barb. 76;  “Hnegland. v. 
New York Pub. Co., 8 Daly 375; Buf- 
falo Oyster Co. v. Nenno, 229 N.Y.S. 
210, 132 Mise. 213; B. Forman Co. v. 
Forman Mfg. Co., 195 N.Y.S. 597, 119 
Mise. 87; Arnheim v. Arnheim, 59 
N.Y.S. 948, 28 Mise. 399; De Long 
v. De Long Hook, ete., Co., 32 N.Y.S. 
203, 10- Mise. 577 [mod on other 
grounds 35 N.Y.S. 509, 89 Hun 399]; 
Ward v. Ward, 15 N.Y.S. 913; Decker 
v. Decker, 52 How.Pr. 218. 


N.C.—Zagier v. Zagier, 83 S.E. 913, 
167 N.C. 616. 


Ohio.—Drake Medicine Co. v. Gless- 
ner, 67 N.E. 722, 68 OhioSt. 337; 
French Bros.-Bauer Co. v. Townsend 
Bros. Milk Co., 25 OhioN.P.N.S. 549. 


Okl.—Flora v. Flora Shirt Co., 283 
P. 1013, 141 Okl. 58; Edward C. Hof- 
stra Co. v. Hofstra Mfg. Co., 251 P. 
V45, 123 Ok.’ 3. 


Or.—Wood v. Wood, 151 P. 969, 78 
Oryelsi, -ERACLILEC »251,° AnniCas, 
1918A 226. 


Pa.—Seligman v. Fenton, 
561, 286 Pa. 372, 47 A.L.R. 1186; Ty- 
gert-Allen Fertilizer Co. v. J. EK. Ty- 
gert Co., 7 Pa.Dist. 430; Hoyt v. Hoyt, 
2 Pa.Co. 152; Clark, etc., Co. vy. Scott, 
4 Lack.Leg.N. 159. 


R.I.—Harson v. Halkyard,' 46 A. 
271, 22 R.I. 102; Carmichel v. Lati- 
mer, 11 R.I. 395, 23 Am.R. 481. 


Tenn.—M. M. Newcomer Co. v. 
Newcomer’s New Store, 217 S.W. 822, 
142 Tenn. 108; Sanford-Day Iron 
Works v. Enterprise Foundry & Ma- 
chine Works, 172 S.W. 5387. 139 Tenn. 
669; Robinson v. Storm, 52 S.W. 880, 
103 Tenn. 40. 


133 A. 


Tex.—Brooks v. Heartfield, 
App.) 2 S.W.(2d) 510. 


Va.—F. T. Blanchard Co. v. Simon, 
51 S.H. 222, 104 Va. 209. 


Eng.—Powell v. Birmingham _ Vine- 
gar Brewery Co., [1896] 2 Ch. 54 [aff 
[1897] A.C. 710]; Saunders v. Sun L. 
Assur. Co., [1894] 1 Ch. 537; 


(Civ. 


Turton 


v. Turton, 42 Ch.D. 128; —James” v. 
James, L.R. 13 Eq. °424; >. Croft * v. 
Day, 7 Beav. 84, 29 Eng.Ch. 84, 49 


Reprint 944; Burgess v. Burgess, 3 


DeG.M.&G. 896, 52 Eng.Ch. 696, 43 
Reprint 351; Franke v. Chappell, 57 
L.T.Rep.N.S. 141; Valentine Meat 


Juice Co. v. Valentine Extract Co., 16 
Ma Salata Sion 


Ont.—Aikins v. Piper, 15 GrantCh. 
581. 


“The right of a man to use his own 
name in his own business is part of 
the natural and inalienable rights 
guaranteed by the very first clause of 
our Constitution, without which the 
right to acquire, possess, and protect 
property would be of little worth.” 
Hilton v. Hilton, 104 A. 375, 376, 89 
N.J.Eq. 182, L.R.A.1918F 1174 [mod 
102 A. 16, 89 N.J.Eq. 149]. 


[a] Violation of partnership law 
immaterial.—Partnership L. § 22, 
making illegal the use of certain 
names, was not passed to aid a com- 
petitor with a similar name, but was 
passed partly for the benefit of credi- 
tors and partly for the benefit of a 
partner whose name is being used 
without his consent, and its violation 
is immaterial in an action by a com- 
petitor to enjoin the use of the name. 
Wallach Brothers v. Wallack, 192 N. 
Y.S. 723, 200 App.Div. 169. 


[b] Corporation organized by per- 
sons formerly connected with orig- 
inal business.—(1) A piano corpo- 
ration organized by persons formerly 
connected with the original business 
has been held entitled to use its cor- 
porate name on the fall-boards of its 
pianos (Knabe Bros. Co. v. American 
Piano: Co. 143 ‘C.C2A. 325,2229-8) = 23 
[op mod on other grounds 146 C.C.A. 
332, 232 F. 140]) (2) and to adver- 
tise and represent that its pianos 
were the only pianos made by a living 
person of the corporate name, pro- 
vided always that it is clearly made 
to appear that defendant and its of- 
ficers have no connection by succes- 
sion, inheritance or otherwise, with 
the business of the original manufac- 
turers of the Knabe piano or the suc- 
cessor of those original manufactur- 
ers (Knabe Bros. Co. v. American 
Piano Co., supra). 


{c] Fair and honest use of a name 
cannot be enjoined when it is used 
in the ordinary course of business 
in the way and manner in which oth- 
er manufacturers of similar goods 
are accustomed to use their own name 
in the preparation for sale or sale of 
goods. Rogers v. Rogers, 1 A. 807, 5 
AS 676,) 53 Conn. 221) 56 Am sR. 78> 
William Rogers Mfg. Co. v. Simpson, 
9 A. 395, 54 Conn. 527. 


43. U.S.—Howe Scale Co. v. Wyc- 
kon, 25 S.Ct. 609, 198 U.S. 118, 49 L. 
Ed. 972 [rev 122 F. 348, 58 C.C.A. 510 
(rev 110 F. 520)]; Singer Mfg. Co. 
Ve) SUNG SMES Cost L6rSiCta LOO2h mes 
U.S. 169, 41 L.Ed. 118; Brown Chemi- 
cal Co. v. Meyer, 11 S.Ct. 625, 139 U. 
S. 540, 35 L.Ed. 247; Horlick’s Malted 
Milk Corporation yv. Horluck’s, Inc., 
43 F.(2d) 767; Andrew Jergens Co. 
v. Bonded Products Corporation, 13 F. 
(2d) 417 [mod on other grounds 21 
F.(2d) 419]; Goldwyn Pictures Cor- 
poration v. Goldwyn, 296 F. 391; 


for the unlawful use of the name 


Chickering v. Chickering & Sons, 215 
F. 490, 131 C.C.A. 538; Walter Baker 
& Co. v. Gray, 192 F. 921, 113 C.C.A. 
417,~52 L.R.A.N.S. 899 [cert den 32 S. 
Ct. 528,223) WS 738256 Tbd. 634) 5 
Royal Baking Powder Co. v. Royal, 
122 F. 387, 58 C.C.Ar 499. 


Ala.—G. B. McVay & Son Seed Co. 
v. McVay Seed & Floral Co., 79 So. 
116, 201 Ala. 644. 


Conn.—William Rogers Mfg. Co. 
v. Simpson, 9 A. 895, 54 Conn. 527; 
Rogers v. Rogers, 1 A. 807, 5 A. 675, 
53 Conn. 121, 55 Am.R. 78. 


D.C.—Wm. A. Rogers v. Interna- 
tional Silver Co., 30 App.D.C. 97. 


Ind.—Deister Concentrator Co. v. 
Deister Mach. Co., 112 N.E. 906, 114 
N.E. 485, 63 Ind.App. 412. 


Me.—Lapointe Mach. Tool Co. v. J. 
pes Lapointe Co., 99 A. 348, 115 Me 
72. 


Mass.—Burns v. William J. Burns 
International Detective Agency, 127 
N.E. 334, 235 Mass. 553; American 
Waltham Watch Co. v. U. S. Watch 
Co, 53) N-DY T4t 173 Masse. Sh.seteo 
Am.S.R. 263, 43 L.R.A. 826; Russia 
Cement Co. v. Le Page, 17 N.E. 304, 
147 Mass. 206, 9 Am.S.R. 685. 


Mo.—Lo Buono vy. V. Viviano & 
Bros. Macaroni Mfg. Co., 198 S.W. 
498, 197 Mo.App. 618. 


N.J._International Silver Co. v. 
Rogers, 63 A. 977, 71 N.J.Eq. 560 [rev 
on other grounds 67 A. 105, 72 N.J.Eq. 
933, 129 Am.S.R.-7224. 


N.Y.—Chas. S. Higgins Co. v. Hig- 
gins Soap.Co., 39 N.E. 490, 144 N.Y. 
462, 43 Am.S.R. 769, 27 L.R.A. 42; 
Meneely v. Meneely, 62 N.Y. 427, 20 
Am.R. 489; Chapman v. lL. E. Water- 
man Co., 163 N.Y.S. 1059, 176 App. 
Div. 697 [appeal dism 117 N.E. 1064]; 
World’s Dispensary Medical Assoc. 
v.. Pierce, 122 N.¥.S. 818, 238 App. 
Div. 401 [mod on other grounds 96 
NEE 738,203) Ne¥se4.5 1% 


Okl.—Flora v. Flora Shirt Co., 283 
P. 1013, 141 Okl. 58; Edward C. Hof- 
stra Co, v. Hofstra Mfg. Co., 251 P. 
(E57 123" OV 32 


R.I.—Harson - y. 
201, 22°R.L. LOW 


Tenn.—Robinson v. Storm, 
W. 880, 103 Tenn. 40. 


[a] Judicial statement of rule.— 
(1) “The case of Meneely v. Meneely, 
62 N.Y. 427, 20 Am.R. 489, following 
other cases, is an authority upon the 
proposition that any person may use 
in his business his family name, pro- 
vided he uses it honestly and with- 
out artifice and deception, although 
the business he carries on is the same 
as the business of another person of 
the same name previously estab- 
lished, which has become known un- 
der that name to the public, and al- 
though it may appear that the repeti- 
tion of that name in connection with 
the new business of the same kind, 
may produce confusion and subject 
the other party to pecuniary injury. 
The right of a person to use his fam- 
ily name in his business is regarded 
as a natural right of which he can- 
not be deprived, by reason simply of 
priority of use by another of the 
same name.” Higgins Co. v. Higgins 
Soap Co., 39 N.E. 490, 144 N.Y. 462, 
467, 43 Am.S.R. 769, 27 LRA. 42. @) 
“When the second bearer of a name 
uses it with due distinguishing pre- 
cautions and without actual fraudu- 
lent intent or representations that his 
wares are those of the first, he is not 
responsible for such confusion as re- 


Halkyard, 46 A. 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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and for acts of unlawful competition.44 Family re- 
lationship to the original user of a personal name 
which has a meaning and a value in the market con- 
fers no special rights in such name different from 
or greater than the rights of total strangers bear- 
However, the right to use a 
personal name in business even one’s own, is sub- 
ject to the general rules in regard to unfair competi- 


ing the same name.*® 


sults solely from the fact of similar- 
ity.” William Rogers Mfg. Co. v. 
eiupson: 9IRAG2395;- 39%; 04 (Conny 52:7, 


[b] Retailer entering wholesale 
business.—It is not unfair competi- 
tion for a retail dealer of certain com- 
modities, incorporated under’ the 
name of its owners, to expand into a 
wholesale business and invade the 
territory of another wholesale dealer 
in the same commodity having the 
same name; there being, 
no Similarity in the marking on the 
labels. W. & H. Walker v. Walker 
Bros. Co., 271 F. 395 [cert den 41 S. 
Cte 623) 256 US.” 202265. L. md: W794. 


[ec] Cable address.—The mere fact 
that a newly organized corporation 
adopted as its cable address “La- 
pointe-Marlboro,’”’ when the name of 
the old corporation was “Lapointe- 
Hudson,” does not establish unfair 
competition. Lapointe Mach. Tool 
Co. v. J: N. Lapointe Co., 99 A. 348, 
115 Me. 472. 


Damnum absaque injuria generally 
see supra § 110. 


44. Chickering v. Chickering & 
Sons e215 Bs 490.513 P= CiCuAcs Se os 


45. Von Faber v. Faber, 124 F. 603 
[rev on other grounds 139 F. 257, 71 
C.C.A. 383]; Wyckoff v.: Howe Scale 
Co., 110 F. 520 [rev on other grounds 
122 F. 348, 58 C.C.A. 510]; Skinner 
v. Oakes, 10 Mo.App. 45, 53; Filkins v. 


Blackman, 9 F.Cas.No. 4,786, 13 
Blatchf. 440. See also Bingham 
School v. Gray, 30 S.E. 304, 122 
N.C. (699, 41 —U.R.A. 243 (holding 


that the widow and children of one 
of two brothers conducting a school 
founded by their grandfather had a 
right to share in the name and repu- 
tation, and to assert successorship to 
the original school). 


46. Carter v. Carter Electric Co., 
119 S:E. 737; 156 Ga. 297;) C.-Kurtz- 
mann & Co. v. Kurtzmann, 147 N.Y.S. 
673, 84 Mise. 478; M. M. Newcomer 
Co. v. Newcomer’s New Store, 217 S. 
W. 822, 142 Tenn. 108. 


[a] To establish complete case of 
unfair competition against defend- 
ants using a corporate name similar 
to the firm name of plaintiffs, plain- 
tiffs were required to establish that 
by care, attention, skill, and_ strict 
adherence to business they had built 
up an extensive, valuable, and profita- 
ble business, and that defendants by 
fraudulent use of such corporate 
name, and by unfair and fraudulent 
practices, were deceiving and mis- 
Jeading the public, and thereby seek- 
ing to deprive plaintiffs of their cus- 
tomers and trade. Tomsky v. Clark, 
238 P. 950, 73 Cal.App. 412. 


General rules in regard to unfair 
competition see supra §§ 100-114. 


47. U.S.—Selchow v. Chaffee, etc., 
Mfg. Co., 132 F. 996. 


Conn.—William Rogers Mfg. Co. v. 
Simpson, 9 A. 395, 54 Conn. 527. 


N.J.—Edison v. Mills-Edisonia, 70 
A. 191, 74 N.J.Eq. 521; International 
Silver Co. v. Rogers, 63 A. 977, 71 N. 
J.Eq. 560 [rev on other grounds 67 
A. 105, 72 N.J.Eq. 933, 129 Am.S.R. 
722]; International Silver Co. v. Wm. 


however, 


AND UNFAIR COMPETITION 


H. Rogers Corp., 57 A. 1037, 66 N.J. 
Eq. 119 [rev on other grounds 60 A. 
187, 67 N.J.Eq. 646, 110 Am.S.R. 506]. 


N.Y.—Koehler v. Sanders, 25 N.E. 
235, 122 N.Y. 65, 9 L.R.A. 576; Falk 
v. American West Indies Trading Co., 
75 N.Y.S. 964, 71 App.Div. 320; Falk 
v. American West Indies Trading Co., 
73 \N.Y.S. 547, 36 Mise. 876 [aff 75 
N.Y.S. 964, 71 App.Div. 320 (appeal 
dism 64 N.E. 1120, 171 N.Y. 679) ]. 


Tex.—Scanlan v. Williams, 114 S. 
W. 862,°53 Tex.Civ.App. 28. 


Eng.—Burgess y. Burgess, 3 De 
G.M.&G. 896, 52 Eng.Ch. 696, 43 Re- 
print 351; Valentine Meat Juice Co. 
v. Valentine Extract Co., 16 T.L.R. 33; 
Valentine Meat Juice Co. v. Valentine 
Extract Co., 83 L.T.Rep.N.S. 259. 


[a] Presumption of fraud.— 
“Where a person is selling goods un- 
der a particular name, and another 
person, not having that name, is using 
it, it may be presumed that he so uses 
it to represent the goods sold by him- 
self as the goods of the person whose 
name he uses.” Burgess v. Burgess, 
3 DeG.M.&G. 896, 905, 52 Eng.Ch. 696, 
43 Reprint 351 [quot Eureka Fire 
Hose Co. vy. Eureka Rubber Mfg. Co., 
60 A. 561, 69 N.J.Eq. 159, 170]. 


_ Fraudulent intent generally see 
supra §§ 105, 106. 
48. U.S—Singer Mfg. Co. v. June 


Mfg. Co:, 16 S:Ct: 1002, 163 U.S. 169, 
41 L.Ed. 118; Brown Chemical Co. v. 
Meyer, 11 S.Ct. 625, 139 U.S. 540, 35 
L.Ed. 247; McLean v. Fleming, 96 U. 
S. 245, 24 L.Ed. 828; De Nobili Cigar 
Co. v. Nobile Cigar Co., 56 F.(2d) 
324; Dr. A. Reed Cushion Shoe Co. v. 
Frew, 158 F. 552 frev. on other 
grounds 162 F. 887, 89 C.C.A. 577]; 
J. F. Rowley Co. v. Rowley, 154 F. 
744 [rev on other grounds 161 F. 94, 
88° C.C.A; 258]; . Hall’s Safe Co. v. 
Herring-Hall-Marvin Safe Co., 146 F. 
37, 76 C.C.A. 495, 14 L.R.A.N.S. 1182 
[mod and aff 28 S.Ct. 350, 208 U.S. 
554, 52 L.Ed. 616]; Hall Safe, etc., 
Co. v. Herring-Hall-Marvin Safe Co., 
143 F. 231, 74 C.C.A. 361 [rev on oth- 
er grounds 28 S.Ct. 288, 208 U.S. 267, 
52 L.Ed. 481]; International Silver 
Co. v. Rodgers Bros. Cutlery Co., 136 
F. 1019; Ball v. Best, -185 F. 434; 
Coats v. John Coates Thread ‘Co., 135 
HK. 177; Wm. G. Rogers Co. v.. Inter- 
national Silver Co., 118 F. 133, 55 C.C. 
A. 88; International Silver Co. v. 
Wm. G. Rogers Co., 113 F. 526; Peck 
v. Peck Bros. Coz 113 F. 291, 51 C.C. 
A. 251, 62 L-R.A. 81 [cert den 23 S. 
Ct. 848, 187 U.S. 643, 47 L.Hd. 346]; 
Lever Bros. Boston Works v. Smith, 
112 F. 998; Wyckoff v. Howe Scale 
Co., 110 F. 520 [rev on other grounds 
122 F. 348, 58 C.C.A. 510 (rev 25 S.Ct. 
609, 198 U.S. 118, 49 L.Ed. 972)]; Cen- 
taur v. Robinson, 91 F. 889; Stuart 
v. F. G. Stewart Co., 91 F. 243, 33 C. 
C.A. 480 [rev 85 F. 778]; Baker v. 
Sanders.) 80m hue 8804 265 C.C.A, | 2205 
Duryea v. National Starch-Mfg. Co., 
TIME Gods LOO. A, £393> Baker” vi 
Baker, 77% F. 181 [mod on_ other 
grounds 80 F. 889, 26 C.C.A. 220, and 
appeal dism/S3 SRY 3) 27 CCA. 396, 
cert den 18 S.Ct. 939, 168 U.S. 712, 
42 L.Wd. 1214], 87 F. 209; Clark 
Thread Co. v. Armitage, 74 F. 936, 21 
C.C.A. 178 [aff 67 F. 896]; Godillot 
v. American Grocery Co., 71 F. 873; 
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tion.*® Personal names must be used truthfully and 
in good faith, or their use will be enjoined.47 A man 
must use his own name honestly and not as a means 
of pirating upon the good will and reputation of # 
rival by passing off his goods or business as the goods 
or business of his rival who gave the name its repu- 
tation and value.*® No one will be permitted to use 
even his own name with the fraudulent intention of 


Meyer v. Dr. B. L. Bull Vegetable 
Medicine Co., 58 F. 884, 7 C.C.A. 558; 
Jennings v. Johnson, 37 F. 364; Lan- 
dreth v. Landreth, 22 F. 41. 


Cal.—Dodge Stationery Co. v. 
Dodge, 78 P. 879, 145 Cal. 380; Spiek- 
Craven uaShy 2386. . /s62, stO2 Omlamoon 
Tomsky. v...\Clark, 288 P2950). 9529 sve 
Cal.App. 412. 


Colo.—Da Pron vy. Russell, 288 Pe 
178, 87 Colo. 394. 


Fla.—El1 Modelo Cigar Mfg. Co. v. 
Gato, 7 So. 23, 25 Fla. 886, 28 Am.S.R. 
537, 6 L.R.A.-823. 


Ga.—Carter v. Carter Electric Co., 
119: S3E 737, 156-Ga,, 297%: 

Ill. Frazer v. Frazer Lubricator 
Co., 13 N.E. 639, 121-11]. 147, 2 Am/S. 
R. 73; Imperial Mfg. Co. v. Schwartz, 
105 Ill.App. 525; Allegretti Chocolate 
Cream Co. y. Rubel, 86 Ill.App. 600. 


Ind.—Deister Concentrator Co. v. 


Deister Mach. Co., 112 N.E. 906, 114 
N.E. 485, 63 Ind.App. 412. 
Iowa.—Shaver v. Shaver, 6 N.W. 


188, 54 Iowa 208, 37 Am.R. 194. 


Ky.—Newport Sand Bank Co. v. 
Monarch Sand Mining Co., 137 S.W. 
784, 144 Ky. 7, 34 L.R.A.N.S. 1040; 
Frazier v. Dowling, 39 S.W. 45, 18 
Ky.L. 1109; Rock Springs Distillery 
rorgia Monarch, 22 S.W. 1028, 15 Ky. 
L. 866. 


La. — Tharp-Bultman-Sontheimer 
Co. v. Tharp-Sontheimer-Tharp, 85 
So. 906, 145 La. 765. 


Me.—W. R. Lynn Shoe Co. yv. Au- 
burn-Lynn Shoe Co., 62 A. 499, 100 
Me. 461, 4 L.R.A.N.S. 960; Symonds 
v. Jones,» 19 “A. 820, 82 -—Me. 302, 17 
Am.S.R. 485, 8 L.R.A. 570. 


Md.—Stonebraker vy. Stonebraker, 
3a Mid. 252. 


Mass.—C. H. Batchelder & Co. v. 
Batchelder, 107 N.E. 455, 220 Mass. 
42; Russia Cement Co. v. Le Page, 
17 N.E. 304, 147 Mass. 206, 9 Am.S.R. 
685; Hoxie v. Chaney, 10 N.E. 713, 
143 Mass. 592, 58 Am.R. 149; Bassett 
v. Percival, 5 Allen 345. 


Mich.—Young & Chaffee Furniture 
Co. v. Chaffee Bros. Furniture Co., 
170 N.W. 48, 204 Mich. 293; Pen- 
berthy Injector Co. v. Lee, 78 N.W. 
1074; 120 Mich. 174. 


Minn.—Thompson Lumber Co. v. 
Thompson Yards, 175 N.W. 550, 144 
Minn. 298. 


N.J.—Hilton v. Hilton, 102 A. 
16, 89 N.J.Eq. 149 [mod on oth- 
er grounds 104 A. 375, 89 N.J.Eq. 182, 
L.R.A.1918F 1174]; International Sil- 
ver Co. v. Rogers, 67 A. 105, 72 N.J. 
Eq. 933, 129 Am.S.R. 722; Interna- 
tional Silver Co. v. Wm. H. Rogers 
Corp., 57 A. 1037, 66 N.J.Eq. 119 [rev 
on other grounds 60 A. 187, 67 N.J.Eq. 
646, 110 Am.S.R. 506]. 


N.Y.—Caswell v. Hazard, 24 N.E. 
707, 121 N.Y. 484, 18 Am.S.R. 833; 
Rutherford v. Schattman, 23 N.E. 
440, 119 N.Y. 604, 2 Silv.A. 479; Dev- 
lin v. Devlin, 69 N.Y. 212, 25 Am.R. 
173; Meneely v. Meneely, 62 N.Y. 
427, 20 Am.R. 489; John Forsythe 
Co. v. Forsythe Shoe Corp., 254 N.Y. 
S. 584, 284 App.Div. 355; Falk v. 
American West Indies Trading Co., 
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appropriating the good will of a business established 
and built up by another person of the same name.*° 
While the use of one’s own name cannot be absolutely 
enjoined, nevertheless the manner of using it may 


TD NG ease oo O45) ee 
[appeal dism 64 N.E. 

7 Hildreth v. 
74 =N.Y.S. 


1072, 
Cutter v. 


App.Diy. 320 
1120, 171 

McCaul, 
70 App.Div. 162; 
Gudebrod Bros. Co., 55 
N.Y.S. 298, 86 App.Div. 362; Tuerk 
Hydraulic Power Co. v. Tuerk, 36 N. 
Y.S. 384, 92 Hun 65; De Long v. De 
Long Hook, etc., Co., 85 N.Y.S. 509, 
89 Hun 399 [aff 32 N.Y.S. 2038, 10 
Mise. 577]; Charles S. Higgins Co. v. 
Higgins Soap Co., 24 N.Y.S. 801, 71 
Hun 101 [rev on other grounds 39 
N.E. 490, 144 N.Y. 462, 43 Am.S.R. 
769, 27 L.R.A. 42]; Howe v. Howe 
Mach. Co., 50 Barb. 236; Knox Hat 
Co. v. Self-Service Millinery Stores, 
245 N.Y.S. 11, 188 Misc. 426 [aff 236 
N.Y.S. 832, 227 App.Div. 716]; Great 
Atlantic & Pacific Tea Co. v. A. & P. 
Meat Market, 244 N.Y.S. 5385, 138 
Misc. 224; Buffalo Oyster Co. v. Nen- 
no, 229 N.Y.S. 210, 132 Misc. 213; 
P. J. Tierney Sons v. Tierney Bros., 
224 N.Y.S. 144, 130 Mise. 428; Lerner 
Stores Corporation vy. Lerner, 224 N. 
Y.S. 9, 130 Misc. 358; B. Forman Co. 
v. Forman Mfg. Co., 195 N.Y.S. 597, 
119 Misc. 87; C. Kurtzmann & Co. v. 
Kurtzmann, 147 N.Y.S. 673, 84 Misc. 
478; Arnheim v. Arnheim, 59 N.Y.S. 
948, 28 Misc. 399; Charles S. Higgins 
Co. v. Amalga Soap Co., 30 N.Y.S. 
1074, 10 Misc. 268; Kaufman v. Kauf- 
man, 123 N.Y.S. 699. 


N.C.—Zagier v. Zagier, 83 S.E. 913, 
167 N.C. 616. 


Ohio.—Drake Medicine Co. v. Gless- 
ner, 67 N.E. 722, 68 OhioSt. 337. 


Okl.—Flora v. Flora Shirt Co., 283 
P. 1018, 141 Okl. 58; Edward C. Hof- 
stra Co. vy. Hofstra Mfg. Co., 251 P. 
745, 123 Okl. 3. 


Pa.—Brinser v. Brinser, 
Dist. 793, 795 [quot Cyc]; 
Hoyt, 2 Pa.Co. 152. 


Tenn.—_M. M. Newcomer Co. Vv. 
Newcomer’s New Store, 217 S.W. 822, 
142 Tenn. 108; Robinson v. Storm, 52 
S.W. 880, 103 Tenn. 40. 


Eng.—Panhard et Levassor v. Pan- 
hard Levassor Motor Co., [1901] 2 
Ch. 513; Powell v. Birmingham Vin- 
egar Brewery Co., [1896] 2 Ch. 54 
{aff [1897] A.C. 710]; Massam v. 
Thorley’s Cattle Food Co., 14 Ch.D. 
748; Levy v. Walker, 10 Ch.D. 436; 
Sykes v. Sykes, 3 B.&C. 541, 10 E.C. 
L. 248, 107 Reprint 834; Holloway 
v. Holloway, 13 Beav. 209, 51 Reprint 
81; Croft v. Day, 7 Beav. 84, 29 Eng. 
Ch. 84, 49 Reprint 994; Schweitzer 
v. Atkins, 37 L.J.Ch. 847; Valentine 
Meat Juice Co. v. Valentine Extract 
Co.) 6834 “i. T: Rep: N.S. 1259 Cash ‘“v. 
Cash, 82 L.T.Rep.N.S. 655; Milling- 
ton v. Fox, 3 Myl.&C. 338, 14 Eng. 
Ch. 338, 40 Reprint 956. 


Can.—Canada Pub. Co. v. Gage, 11 
Can.S.C,. 306. 


[a] Extensive advertising by sec- 
ond comer into market will not con- 
fer a right to enjoin a prior user of 
the same name from selling similar 
goods under that name. American 
Cereal Co. v. Eli Pettijohn Cereal Co., 
Vans sO 0or ati. 1G: 2.82, ae, CuO A, 
236]; Cash v. Cash, 84 L.T.Rep.N.S. 
349 [rev on other grounds 86 L.T.Rep. 
N.S. 211]. 


[b] Burden on plaintiff to show de- 
ceitful practices.—(1) While a trade 
device may not be simulated, the use 
of a family name is different, and to 
prohibit its use throws upon plaintiff 


24 Pa. 
Hoyt v. 


TRADE-MARKS, TRADE-NAMES, 


the burden of showing deceitful prac- 
tices. Lapointe Mach. Tool Co. v. J. 
N. Lapointe Co., 99 A. 348, 115 Me. 
472. (2) Imitation of dress of goods 
see infra § 129. 


49. U.S.—Andrew Jergens Co. V. 
Bonded Products Corporation, 21 F. 
(2d) 419 [mod 13 F.(2d) 417]; Ball 
v. Best, 135 F. 434; Coats v. John 
Coates Thread Co., 135 F. 177; G. W. 
Cole Co. v. American Cement, etc, 
Co., 130 F. 703, 65 C.C.A. 105; Royal 
Baking Powder Co. v. Royal, 122 F. 
337, 58. C.CcA. 499. 


Ga.—Saunders System Atlanta Co. 
v. Drive It Yourself Co. of Georgia, 
123 S.E. 132, 158 Ga. 1. 


Ill.— Rubel v. Allegretti Chocolate 
Cream Co., 76 Ill.App. 581 [aff 52 N. 
BE. 487, 177 Til. 129]. : 


La, — Tharp-Bultman-Sontheimer 
Co. v. Tharp-Sontheimer-Tharp, 85 
So. 906, 145 La. 765, 


Mass.—Russia Cement Co. v. Le 
Page, 17 N.E. 304, 147 Mass. 206, 9 
Am.S.R. 685. 


Mich.—McGarry v. Milne, 198 N.W. 
178, 226 Mich. 566. 


N.J.—International Silver Co. v. 
Rogers, 63 A. 977, 71 N.J.Eq. 560 [rev 
on other grounds 67 A. 105, 72 N.J.Eq. 
933, 129 Am.S.R. 722]. 


N.Y.—Eastern Const. Co. v. East- 
ern Engineering Corporation, 159 N. 
BE. 397, 246 N.Y. 459; Stephen Merritt 
Burial & Cremation Co. v. Stephen 
Merritt Co., 140 N.Y.S. 895, 155 App. 
Div. 565 [mod on other grounds 108 
N.E. 1108, 214 N.Y. 676, and remitti- 
tur amended 108 N.E. 1109, 214 N.Y. 
709]; Burrow v. Marceau, 109 N.Y.S. 
105, 124 App.Div. 665; Arnheim v. 
Arnheim, 59 N.Y.S. 948, 28 Misc. 399; 
S. Howes Co. v. Howes Grain Clean- 
er Co., 52 N.Y.S. 468, 24 Misc. -83; 
Kaufman v. Kaufman, 123 N.Y.S. 699. 


Okl.—Edward C. Hofstra Co. v. 
arse Miter Cos, 250 CP tab, cib2o: 


Or.—Wood v. Wood, 151 P. 969, 78 
Or. 181, L.R.A.1916C 251, Ann.Cas. 
1918A 226. 


Pa.—White v. Trowbridge, 64 A. 
862, 216 Pa. 11; Van Stan’s Stratena 
Co. v. Van Stan, 58 A. 1064, 209 Pa. 
564, 103 Am.S.R. 1018. 


Tenn.—M. M. Newcomer Co. v. 
Newcomer’s New Store, 217 S.W. 822, 
142 Tenn. 108. 


Tex.—Scanlan v. Williams, 114 S. 
W. 862, 53 Tex.Civ.App. 28. 


Eng.—Dorman vy. Meadows, [1922] 
2 Ch. 332; Valentine v. Valentine, L. 
R. 31 Ir. 488; Croft v. Day, 7 Beav. 
84, 29 Hng.Ch. 84, 49 Reprint 994; 
Valentine Meat Juice Co. v. Valentine 
Extract Co., 16 T.L.R. 33. 


N.B.—John Palmer Co., Ltd. v. 
Palmer-McLellan Shoepack Co., Ltd., 
45 N.B. 8. 


Ont.—Hunt’s, Ltd. v. Hunt, [1925] 
2 Dom.L.R. 417. 


50. U.S. — Herring-Hall-Marvin 
Safe Co. v. Hall’s Safe Co., 28 S.Ct. 
350, 208 U.S. 554, 52 L.Ed. 616 [mod 
146 F. 37, 76 C.C.A. 495, 14 L.R.A.N.S. 
1182]; Donnell v. Herring-Hall-Mar- 
vin Safe Co., 28 S.Ct. 288, 208 U.S. 
267, 52 L.Ed. 481 [rev 143 F, 231, 74 
C.C.A. 361]; Howe Scale Co. v. Wy- 
ckoff, 25 S.Ct. 609, 198 U.S. 118, 49 L. 
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be regulated by injunction.5° No person will be al- 
lowed to use even his own name in such a manner 
as to inflict an unnecessary injury upon another, 
and such as would not naturally result from the 


w” 


Ed. 972, 116 Off.Gaz. 299 [rev 122 F- 
348, 58 C.C.A. 510 (rev 110 F. 520)]; 
Rowley v. J. F. Rowley Co., 161 F. 94, 
88 C.C.A. 258 [rev 154 F. 744]; Von 
Faber-Castell v. Faber, 145 F. 626, 76 
C.C.A. 538; Royal Baking Powder Co. 
v. Royal, 122 F. 337, 58 C.C.A. 499, 


D.C.—W. R. Speare Co. v. Speare, 
49 App.D.C. 318, 265 F. 876. 


N.J.—International Silver Co. v.- 
Wm. H. Rogers Corp., 57 A. 1037, 66 
N.J.Eqg. 119, 139 [rev on other grounds 
coer 187, 67 N.J.Eq. 646, 110 Am.S.R. 
oO . 

N.Y.—Bernhard v. Bernhard, 142 N-. 
Y.S. 94, 156 App.Div. 739; Stephen 
Merritt Burial & Cremation Co. v. 
Stephen Merritt Co., 140 N.Y.S. 895, 
155 App.Div. 565 [mod on_ other 
grounds 108 N.E. 1108, 214 N.Y. 676, 
and remittitur am 108 N.E. 1109, 214 
N.Y. 709]; World’s Dispensary Med- 
ical Assoc. v. Pierce, 122 N.Y.S. 818, 
138 App.Div. 401 [mod on _ other 
grounds 96 N.E. 738, 203 N.Y. 419]; 
Hildreth v. McCaul, 74 N.Y.S. 1072, 70 
App.Div. 162; Great Atlantic & Pa- 
cific Tea Co. v. A. & P. Meat Mar- 
ket, 244 N.Y.S. 535, 188 Misc. 224; 
Cc. Kurtzmann & Co. v. Kurtzmann, 
147 N.Y.S. 673, 84 Misc. 478. See al- 
so Kaufman v. Kaufman, 123 N.Y.S. 
699 (where it was said that, if one 
“cannot use his own name without 
inevitably representing his goods as 
those of another, then he cannot use 
his own name at all,” although the 
injunction did not go to that extent). 


Tenn.—Robinson v. Storm, 52 S.W- 
880, 103 Tenn. 40. 


Wis.—Fish Bros. Wagon Co. v. La 
Belle Wagon Works, 52 N.W. 595, 82 
Wig 546, 33 Am.S.R. 72, 16 L.RiA. 


Eng.—Croft v. Day, 7 Beav. 84, 29 
Eng.Ch. 84, 49 Reprint 994; Cash v. 
Cash, 86 L.T.Rep.N.S. 211 [rev 84 L.T. 
Rep.N.S. 349]. 


See also Van Stan’s Stratena Co. v. 
Van Stan, 58 A. 1064, 209 Pa. 564, 
103 Am.S.R. 1018 (where defendant’s 
father assigned his business and the 
right to use his name which defend- 
ant later confirmed, then worked for 
plaintiff, but later set up in business 
for himself .and copied plaintiff’s 
dress of goods whereupon in «n ac- 
tion by plaintiff the court granted 
an injunction restraining defendant 
aa using his own name in the busi- 
ness). 


[a] Reasonable restrictions.—‘A 
person is not obliged to abandon the 
use of his name or to unreasonably 
restrict it. The question is whether 
his use is reasonable and honest, or 
is calculated to deceive.” Howe 
Scale Co. v. Wyckoff, 25 S.Ct. 609, 198 
U.S. 118; 137,49: Timid. 972. 


[b] Consideration of rights of 
other persons.—Where a trade-name 
has been promulgated to the public 
through expensive advertising, it will 
be protected against infringement by 
other persons in the same business 
to such an extent as is consistent 
with a fair consideration of the rights 
of such other persons. Brown Ga- 
rage Co. v. Brown Auto & Supply Co., 
195 N.W. 514, 196 Iowa 823. 


{c] Even in absence of imitation 
of dress of goods the use of a person- 
al name may be enjoined or regulat- 
ed. Van Houten yv. Hooton Cocoa, 
ete. Co. 130 -F..600. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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mere identity or similarity of names,5! but where 
the only confusion created is that which results 
from the similarity of names, the courts will not 
No device or artifice, such as an imita- 
tive dress of goods, or an inconspicuous size of type, 
misleading advertisements, ete., will be permitted 
which will facilitate or increase the deception caused 
While a person may 


interfere.®? 


by the similarity of names.°? 


AND UNFAIR COMPETITION 


enjoin the unauthorized use of his name in the busi- 


51. U.S.—Henderson y. Peter Hen- 
derson & Co., 9 F.(2d) 787; Gallet 
v. R. & G. Soap & Supply Co., 254-F. 
802, 166 C.C.A. 248; Guth Choc- 
olate Co. v. Guth, 215 F. 750 [aff 
224 F. 932, 140 C.C.A. 410, and cert 
den 36 S.Ct. 161, 239 U.S. 640, 60 L.Ed. 
481]; Myers v. Tuttle, 188 F. 532; 
Chickering v. Chickering, 120 F. 69, 
56 C.C.A. 475; Godillot v. American 
Grocery Co., 71 F. 873; R. W. Rogers 

o.. v. Wm. Rogers Mfg. Co., 70 F. 
1017, 17 C.C.A. 576; Wm. Rogers Mfg. 
Co. v. Rogers, 84 F. 639. 


Ala.—N. L. Pierce Nat. Detective 
Agency v. Pierce Detective Agency, 
117 So. 191, 217 Ala. 594. 


Mo.—Lo Buono v. V. Viviano & 
Bros. Macaroni Mfg. Co., 198 S.W. 
498, 197 Mo.App. 618. 


N.J.—International Silver Co. v. 
William H. Rogers Corp., 60 A. 187, 
67 N.J.Eq. 646, 110 Am.S.R. 506. 


N.Y.—Chapman v. L. E. Waterman 
Go.; 163 N.Y.S. 1059, 176 App.Div. 
697 [appeal dism 117 N.E. 1064]. 


Okl.—Flora v. Flora Shirt Co., 283 
P. 10138, 141 Okl. 58. 


R.I.—Cady v. Schultz, 32 A. 915, 19 


R.T. 193, 61 Am.S.R. 763, 29 L.R.A. | 


524, 


Eng.—Saunders v. Sun L. Assur. 
Coz, [1894] 1 Ch. 537. 


[a] Initials of name.—(1) Initials 
of a name may not be used in such a 
manner as to cause deception and un- 
fair competition. Stevens Linen 
Works v. Don, 121 F.-171 [aff 127 F. 
950, 62 C.C.A. 582]; Avery v. Meikle, 
Sd hey Seid eA Kyi et 59) toe MULE 
Co. v. Rubenstein, 128 N.E. 21, 236 
Mass. 215, 11 A.L.R. 1283; Provident 
Chemical Works v. Canada Chemical 
Mfg. Co., 2 Ont.L. 182. (2) Where 
plaintiff used his name by means of 
a monogram composed of his initials, 
a rival trader of different name but 
the same initials cannot use his 
initials in a similar monogram. 
Godillot v. American Grocery Co., 71 
F. 873. 


52. Carter v. Carter Electric Co., 
119 S.BE. 737, 156 Ga. 297; Meneely v. 
Meneely, 62 N.Y. 427, 20 Am.R. 489; 
Schinasi v. Schinasi, 155 N.Y.S. 867, 
169 App.Div. 887. 


53. U.S.—Brown Chemical Co. v. 
Meyer, 11 S.Ct. 625, 139 U.S. 540, 35 
L.Ed. 247; Andrew Jergens Co. v. 
Bonded Products Corporation, 13 F. 
(2d) 417 [mod on other grounds 21 
F.(2d) 419]; Stix, Baer & Fuller Dry 
Goods Co. v. American Piano Co., 211 
F. 271, 127 C.C.A. 639; Royal Baking 
Powder Co. v. Royal, 122 F. 337, 58 
C.ClA. 499; Bissell Chilled Plow 
Works v. T. M. Bissell Plow Co., 121 
F. 357; Chickering v. Chickering, 120 
Ht, 69, 56 C.CLA. 475; Peck v. Peck 
Bros. Co., 113 F. 291, 51 C.C.A. 251, 62 
L.R.A. 81 [cert den 23 S.Ct. 843, 187 
U.S. 643, 47 L.Ed. 346]; Lever Bros. 
Boston Works v. Smith, 112 F. 998; 
International Silver Co. v. Simeon L. 
& George H. Rogers Co., 110 F. 955; 
Baker v. Baker, 87 F. 209; R. 
Heinisch’s Sons Co. v. Boker, 86 F. 
765; Stuart v. F. G. Stewart Co., 85 
F. 778 [rev on other grounds 91 F, 243, 


33 C.C.A. 480]; Allegretti Chocolate 
Cream Co. v. Keller, 85 F. 648; Baker 
v. Baker, 77 EF. 181 [mod on_ other 
grounds 80 F. 889, 26 C.C.A. 220 and 
dism 83 F. 3, 27 C.C.A. 396, and cert 
den 18 S.Ct.\939, 168-U.S. 712, 42 L. 
Hd. 1214); Clark “Thread «Co, -.v. 
Armitage, 67 F. 896 [aff 74 F. 936, 
21 C.C.A. 178]; Hohner v. Gratz, 52 
F. 871; Jennings v. Johnson, 37 F. 
364; Landreth v. Landreth, 22 F. 41. 


Cal.—Morton v. Morton, 82 P. 664, 
148 Cal. 142, 1 L.R.A.N.S. 660; Dodge 
Stationery Co. v. Dodge, 78 P. 879, 
145 Cal. 380; Nolan Bros. Shoe Co. v. 
Nolan, 63 P. 480, 131 Cal. 271, 82 Am. 
S.R. 346, 53 L.R.A. 384; Tomsky v. 
Clark, 238 P. 950, 73 Cal.App. 412. 


Conn.—William Rogers Mfg. Co. v. 
Simpson, 9 A. 395, 54 Conn. 527. 


Ill.—Nestor Johnson Mfg. Co. v. Al- 
fred Johnson Skate Co., 144 N.E. 787, 
313 Iil. 106 [rev 229 Ill.App. 549]; 
Frazer v. Frazer Lubricator Co., 13 
N.E. 639, 121) Ill. 147; 2 Am.S.R. 73 
[aff 18 Ill.App. 450]. 


Iowa.—Shaver v. Shaver, 6 N.W. 
188, 54 Iowa 208, 37 Am.R. 194. 


Kan.—A®tna Mill, etc., Co. v. Kra- 
mer Milling Co., 109 P. 692, 82 Kan. 
679, 28 L.R.A.N.S. 934. 


Me.—Lapointe Mach. Tool Co. v. 
a: a: Lapointe Co., 99 A. 348, 115 Me. 
a. 


Mass.—Burns v. William J. Burns 
International Detective Agency, 127 
N.E. 334, 285 Mass. 553; Russia 
Cement Co. v. Le Page, 17 N.E. 304, 
147 Mass. 206, 9 Am.S.R. 685. 


Mo.—Williamson Corset, etc., Co. 
ae wi Corset Co., 70 Mo.App. 
424. 


N.J.—International Silver Co. v. 
Rogers, 67 A. 105, 72 N.J.Eq. 933, 129 
Am.S.R. 722 [rey 63 A. 977, 71 N.J. 
Eq. 560]. ~ 


N.Y.—Chas. S. Higgins Co. v. Hig- 
gins Soap Co., 39 N.E. 490, 144 N.Y. 
462, 43 Am.S.R. 769, 27°L.R.A. 42; 
Meneely v. Meneely, 62 N.Y. 427, 20 
Am.R. 489; World’s Dispensary Medi- 
cal Assoc. v. Pierce, 122 N.Y.S. 818, 
138 App.Div. 401 [mod on other 
grounds 96 N.E. 738, 203 N.Y. 419]; 
Falk v. American West Indies Trad- 
ing Co., 75 N.Y.S. 964, 71 App.Div. 
320 [dism 64 N.E. 1120, 171 N.Y. 679]; 
Hildreth v. McCaul, 74 N.Y.S. 1072, 
70 App.Div. 162; Tuerk Hydraulic 
Power Co. v. Tuerk, 36 N.Y.S. 384, 
92 Hun 65; De Long v. De Long Hook, 
etce., Co., 35 N.Y.S. 509, 89 Hun 399; 
Lerner Stores Corp. v. Lerner, 224 
N.Y.S. 9, 1830 Misc. 358; Arnheim vy. 
Arnheim, 59 N.Y.S. 948, 28 Misc. 399; 
Bininger v. Wattles, 28 How.Pr. 206. 


Ohio.—Drake Medicine Co. v. Gless- 
ner, 67 N.E. 722, 68 OhioSt. 337. 


Pa.—Lafean y. Weeks, 35 A. 693, 
77, Pa. St. 412;)34-L,.R.A. 1%2; Hoyt 
Vi tloviewe bacon Loa: ) Clark) etc., 
Co. v. Scott, 4 Lack.Leg.N. 159. 


R.I.—Harson v. Halkyard, 46 A. 271, 
222RL. 102: 

Tenn.—M. M. Newcomer Co. vv. 
Newcomer’s New Store, 217 S.W. 
822, 142 Tenn. 108. 
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ness of another,®+ the court will not enjoin the use 
of a name in a locality where no competition exists.°> 


[§ 119] b. Secondary Meaning Names and Trade- 
Names. In determining the question of unfair com- 
petition in the use of similar names, regard may be 
had to the fact that the commodity handled by the 
parties obtains no prestige from the name of the 


Wis.—Fish Bros. Wagon Co. v. La 
Belle Wagon Works, 52 N.W. 595, 82 
Wis. 546, 33’ Am.S.R. 72, 16 L.R.A. 
453; Marshall v. Pinkham, 9 N.W. 
615, 52 Wis. 572, 38 Am.R. 756. 


Eng.—Turton v. Turton, 42 Ch.D. 
128; Metzler vy. Wood, 8 Ch.D. 606; 
James v. James, L.R. 13  Eq.—421; 
Holloway v. Holloway, 13 Beav. 209, 
51 Reprint 81; Croft v. Day, 7 Beav. 
84, 29 Eng.Ch. 84, 49 Reprint 994; 
Taylor v. Taylor, 2 Eq.Rep. 290, 23 
Eng.L.&Bq. 281; Jamieson v. Jamie- 
son, 14 T.L.R. 160. 


Can.—Canada Pub. Co. v. Gage, 11 
Can.S.C. 306. 


Man.—Slater v. Ryan, 17 Man. 89. 


54. U.S.—Edison v. Hawthorne, 
108 F. 839, 48 C.C.A. 67 [aff 106 F. 
172]; Kathreiner’s Malzkaffee Fab- 
ricken, etc. v. Pastor Kneipp Medicine 
Cos, 82 By 3215-27 (CCcAce 861. 


Cal.—Tomsky v. Clark, 238 P. 950, 
73 Cal.App. 412. 


Md.—Bagby, etc., Co. v. Rivers, 40 
A. 171,\87 Md. 400, 67 Am.S.R. 357, 
40 L.R.A. 632. 


N.Y.—Scheer v. American Ice Co., 
66 N.Y.S. 3, 32 Mise. 351; Mackenzie 
v. Soden Mineral Springs Co., 18 N.Y. 
S. 240, 27 Abb.N.Cas. 402. 


R.I.—Armington y. Palmer, 42 A. 
308, 21 R.I. 109, 79 Am.S.R. 786, 43 
L.R.A. 95. 


Eng.—Du Boulay v. Du Boulay, L. 
R. 2 P.C. 430, 6 MooreP.C.N.S. 31, 16 
Reprint 638. Seg also Clark v. Free- 
man, 11 Beavy. 112, 50 Reprint 759 
(where a medicine was sold under a 
false and colorable representation 
that it was a medicine of plaintiff, an 
eminent physician, and the court re- 
fused an injunction stating that no 
injury had been done to plaintiff’s 
means of livelihood and that his repu- 
tation had not been injured). 


Ont.—Love v. Latimer, 32 Ont. 231. 


See also Olin vy. Bate, 98 Ill. 53, 38 
Am.R. 78 (where the full name of 
complainant was not taken and there 
was no likelihood of confusion). 


[a] Statute prohibiting use of an- 
other’s name in business.—Under 
Gen. L. c 110 § 4, prohibiting the use 
of another’s name in business with- 
out his written consent, where an 
agreement dissolving a partnership 
engaged in the manufacture and sale 
of candy provided that S might use 
the name of P in connection with his 
own name, and he thereupon organ- 
ized a corporation under the name P 
& S, such corporation could not trans- 
fer the use of such name to another 
company organized for carrying on 
an entirely different kind of business, 
such as the manufacture and sale of 
chocolate and cocoa in various forms. 
Page v. Page & Shaw Chocolate Co., 
134 N.E. 377, 240 Mass. 505. 


Use of another’s name as invading 
right of privacy see Right of Privacy 
§§ 10, 11. 

55. Loew’s Boston Theatres Co. v. 
Lowe, 143 N.E. 496, 248 Mass. 456, 36 
ATER 919, 
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dealer or manufacturer.5* Where a personal name 
has become the trade-name for particular goods, 
another person of the same or a similar name may 
not use such name as the trade-name for similar 
goods, or in such a way as to cause his goods to be 
known and ealled for in the market by the same 
name as his rival’s goods are already known to, 
and called for by, the purchasing public.** 
the name of a person may acquire a secondary mean- 
ing and become so associated with his goods or busi- 


56. Thompson Lumber Co. _ v. 
Thompson Yards, 175 N.W. 550, 144 
Minn, 298. 


57. U.S.—McLean vy. Fleming, 
U.S. 245, 24 L.Ed. 828; Charles Broad- 
way Rouss, Inc. v. Winchester Co., 
300 F. 706 [rev 290 F. 468, and cert 
den 45 S.Ct. 92, 266 U.S. 607, 69 L.Ed. 
465]; Coty, Inc. v. Parfums De Grand 
Luxe, 292 F. 319 [aff 298 F. 865, and 
cert den 45 S.Ct. 94, 266 U.S. 609, 69 
L.Ed. 466]; Baldwin Co. v. R. S. How- 
ard Co., (238 By 154,151 -C:C2A. 230 
[aff 233 TI’. 439, and cert den 37 S.Ct. 
400, 243 U.S. 636, 61 L.Ed. 941]; 
Knabe Bros. Co. v. American Piano 
Cone 2 9h w3;> 143, C. CoA 23255 [mod 
on other grounds, 232 F. 140, 146 C. 
C.A. 332]; Bates Mfg. Co. v. Bates 
Numbering Mach. Co., 172 F. 892 
{mod and aff 178 F. 681, 102 C.C.A. 
181]; Dr. A. Reed Cushion Shoe Co, 
v. Frew, 158 F. 552 [rev on other 
grounds 162 F. 887, 89 C.C.A. 577]; 
Coats v. John Coates Thread Co., 135 
F. 177; Lever Bros. Boston Works Vv. 
Smith, 112). 998: Stuart v. F.. G. 
Stewart Co., 91 F. 243, 33 C.C.A. 480 
[rev 85 F. 778]; Baker v. Baker, 87 
F. 209; Baker v. Sanders, 80 F. 889, 
26 C.C.A. 220; Clark Thread Co. v. 
Armitage, 74 F. 936, 21 C.C.A. 178 [aff 
67 F. 896]. 


Cal.—Dodge Stationery Co. v. 
Dodge, 78 P. 879, 145 Cal. 380. 


Ill.—Nestor Johnson Mfg. Co. v. Al- 
fred Johnson Skate Co., 144 N.E. 787, 
313 Ill. 106 [rev 229 Ill.App. 549]; 
Frazer v. Frazer Lubricator Co., 13 
N.E. 639, 121 Ill. 147,-2 Am.S.R. 73; 


Allegretti Chocolate Cream Co. v. 
Rubel, 86 Ill.App. 600. 
Iowa.—Shaver v. Shaver, 6 N.W. 


188, 54 Iowa 208, 37 Am.R. 194. 


Ky.—B. H. Taylor, Jr., etc., Co. v. 
Taylor, 85 S.W. 1085, 124 Ky. 173, 27 
Ky.L. 625. 


Mass.—Russia Cement Co. v. Le 
Page, 17 N.E. 304, 147 Mass. 206, 9 
Am.S.R. 685. 


Mich.—Penberthy Injector Co. v. 
Lee, 78 N.W. 1074, 120 Mich. 174, 
N.J.—International Silver Co. v. 


Rogers, 67 A. 105, 72 N.J.Eq. 933, 129 
poe 722 [rev 63 A. 977, 71 N.J.Eq. 


N.Y.—Chas. S. Higgins Co. v. Hig- 
gins Soap Co., 39 N.E. 490, 144 N.Y. 
462, 43 Am.S.R. 769, 27 L.R.A. 42; 
World’s Dispensary Medicai Assoc. v. 
Pierce, 122>,.N.Y.S. 818, 188 App.Div. 
401 [mod on other grounds 96 N.E. 
738, 203 N.Y. 419]; C. Kurtzmann & 
Co. v. Kurtzmann, 147 N.Y.S. 678, 84 
Mise. 478; Andrew Jurgens Co. vy. 
MOC APUEY, 106 N.Y.S. 571, 56 Misc. 


Ohio.—Drake Medicine Co, v. Gless- 
ner, 67 N.E. 722, 68 OhioSt. 337. 


Pa.Van Stan’s Stratena Co. v. 
Van Stan, 58 A. 1064, 209 Pa. 564, 108 
Am.S.R. 1018. 


Wis.—J. I. Case Plow Works v. J. 
I. Case Threshing Mach. Co., 155 N.W. 


96: 


TRADE-MARKS, TRADE-NAMES, 


So too, 


128, 162 Wis. 185. 


Eng.—Ainsworth v. Walmsley, L.R. 
1 Eq. 518; Jameson v. Dublin Disy 
tillers’ Co., [1900] 1 Ir. 43; Holloway 
v. Holloway, 13 Beav. 209, 51 Reprint 
81; Schweitzer v. Atkins, 37 L.J.Ch. 
847; Cash v. Cash, 84 L.T.Rep.N.S. 
349; 
Valentine Extract Co., 83 L.T.Rep.N. 
S. 259. 


Can.—Canada Pub. Co. v. Gage, 11 
Can.8.C. 306. 


B.C.—Russia Cement Co. v._ Le 
Page Liquid Glue, etc., Co., 14 B.C. 
Slit. 


Man.—Slater y. Ryan, 17 Man. 89. 


[a] Election of similar name 
viewed with suspicion.—The field is 
so large from which a manufacturer 
may select a name or mark for his 
product that his selection of one 
which so nearly approaches that of a 
successful competitor that the pub- 
lic may fail to distinguish between 
them is viewed with suspicion by the 
courts. Vick Chemical Co. v. Vick 
Medicine Co., 8 F.(2d) 49 [aff 11 F. 
(2d) 33]. 


[b] Illustration of proper use.— 
Where goods had become known as 
“Duryea’s starch’ and subsequently 
others of the name Duryea put starch 
on the market and sold it as “starch 
prepared by Duryea & Co.,” it was 
held that this was a proper use of 
the name by them. National Starch 
Mfg. Co. v. Duryea, 101 F. 117, 41 
C.C.A. 244; Duryea v. National Starch 
Mfg. Co., 79 F. 651, 25 C.C.A<139. 


Personal name as generic descrip- 
tion of patented articles or of a secret 
or proprietary preparation see infra 
§§ 125, 127. 


58. U.S.—L. E. Waterman Co. v. 
Modern Pen Co., 35 S.Ct. 91, 2385 U.S. 
88, 59 L.Ed. 142 [aff 197 F. 534, 117 
C.C.A. 30]; Herring-Hall-Marvin Safe 
Co. v. Hall’s Safe Co., 28 S.Ct. 350, 
208 U.S. 554, 52 L.Ed. 616 [mod 146 
Fo 3%, T= C.CcA=' 495, 14  RAWNS. 
1182]; Donnell v. Herring-Hall-Mar- 
vin Safe Co., 28 S.Ct. 288, 208 U.S. 
267, 52 L.Ed. 481; Singer Mfg. Co. 
v. June Mfg. Co., 16 S.Ct. 1002, 163 
U.S. 169, 41 L.Ed. 118; Vick Chemical 
Co. v. Vick Medicine Co., 8 F.(2d) 49 
[aff 11 F.(2d) 33]; Coty, Ine. v. Par- 
fums De Grand Luxe, 298 F. 865 [aff 
292 EF. 319, and cert den 45 S.Ct. 94, 
266 U.S. 609, 69 L.Ed. 466]; Guth 
Chocolate Co. v. Guth, 215 F. 750 [aff 
224 BH. 932, 140 C.C.A. 410, and cert 
den 36 S.Ct. 161, 239 U.S. 640, 60 L. 
Ed. 481]; Chickering v. Chickering & 
Sons, TelyGvevaAs 538) 25) we 0seo Te 
E. Waterman Co. v. Modern Pen Co., 
197 EF. 534, 117 C.C.A. 30 [mod: on 
qther grounds 197 EF. 536, 117°:C.C.A, 
32 (mod 193 F. 242), and aff 35 S.Ct. 
91, 235 U.S. 88, 59 L.Hd. 142]; Wil- 
liams Soap Co. v. J. B. Williams Soap 
Co., 198 EF. 384, 118 C.C.A. 810 [cert 
den 32 S.Ct. 841, 225 U.S. 712, 56 L. 
Ed. 1268]; Walter Baker & Co. v. 
Gray, 192; Wy o2i, cls Cio AS 41% 62 
L.R.A.N.S. 899 [cert den 82 S.Ct. 528, 


Valentine Meat Juice Co. v.- 


ness that another person of the same or a similar 
name subsequently engaging in the same business. 
will not be allowed to use even his own name with- 
out affirmatively distinguishing his goods or busi- 
ness,°’ a trade-mark fiot being necessary to entitle 
him to an injunction.°? 
of defendant’s name unaccompanied with sufficient 
affirmative distinguishing statements has been held 
equivalent to an artifice calculated to deceive, and 
to be ground for an injunction.®° 


In such cases the mere use 


However, every- 


223 U.S. 732, 56 L.Ed. 634]; Ludlow 
Valve Mfg. Co. v. Pittsburgh Mfg. Co., 
166) E026) 92> GCA 602. "DavidyeEs 
Foutz Co. v. S. A. Foutz Stock Food 
Co., 163 F. 408; Dr. A. Reed Cushion 
Shoe Co. v. Frew, 162 F. 887, 89 C. 
C.A. 577 [rev 158 F. 552]; Rowley v. 
J. F. Rowley Co., 161 F. 94, 88 C.C.A. 
258 [rev 154 FE. 744]; Von Faber- 
Castell v. Faber, 145 F. 626, 76 C.C.A. 
538; Van Houten vy. Hooton Cocoa, 
ete., Co., 130 F. 600; Baker v. Slack, 
130 F. 514, 65 C.C.A. 138; Von Faber 
v. Faber, 124 F. 603 [rev on other 
grounds 139° i: 257,272 C.ClAS 333¢ 
and cert den 26 S.Ct. 750, 199 U.S. 609, 
50 L.Ed. 331]; Royal Baking Powder 
Co. v. Royal, 122 F. 337, 58 C.C.A. 499; 
Baker v. Baker, 87 F. 209; Allegretti 
Chocolate Cream Co. v. Keller, 85 F. 
643; Baker v. Sanders, 80 F. 889, 26 
C.C.A. 220; . Merriam v. Texas Sift- 
ings Pub. Co., 49 F. 944. Z 


Conn.—William Rogers Mfg. Co. v. 
Simpson, 9 A. 395, 54 Conn. 527. 


Ill.— Nestor Johnson Mfg. Co. v. 
Alfred Johnson Skate Co., 144 N.E. 
787, 313 Ill. 106 [rev 229 I1].App. 
549]; Allegretti v. Allegretti Choco- 
late Cream Co., 52 N.E. 487, 177 Ill. 
129,133 [aff 76 Ill.App. 581]. 


Mass.—Henry Perkins Co. v. Per- 
kins, 140 N.E. 461, 246 Mass. 96; 
Viano v. Baccigalupo, 67 N.E. 641, 
183 Mass. 160. 


Mich.—Gordon Hollow Blast Grate 
Co. v. Gordon, 105 N.W. 1118, 142 
Mich. 488; Penberthy Injector Co. v. 
Lee, 78 N.W. 1074, 120 Mich. 174. 


Minn.—Sheffield-King Milling Co. v. ~ 


Sheffield Mill, ete., Co., 117 N.W. 447, 
105 Minn. 315, 127 Am.S.R. 574. 


N.J.—Hilton v. Hilton, 104 A. 375, 
89 N.J.Eq. 182, L.R.A.1918F 1174 [mod 
102 A. 16, 89 N.J.Eq. 149]; Interna- 
tional Silver Co. v. Rogers, 67 A. 105, 
72 N.J.Eq. 933, 129 Am.S.R. 722 [rev 


63 A. 977, 71 N.J.Eq. 560]; Interna- 
tional Silver Co. v. Wm. H. Rogers 


Corp., 57 A. 1037, 66 N.J.Eq. 119 [rev 
on other grounds 60 A. 187, 67 N.J.Eq. 
646, 110 Am.S.R. 506]. 


N.Y.—Arnheim vy. Arnheim, 59 N.Y. 
S. 948, 28 Misc. 899; Kaufman v. 
Kaufman, 123 N.Y.S. 699. 


feo ee v. Dorman, 57 S.W. 


Wash.—Wright Restaurant Co. v. 
Seattle Restaurant Co., 122 P. 348, 67 
Wash. 690. 


Eng.—Reddaway v. Banham, [1896] 
A.C. 199; Wotherspoon v. Currie, L.R. 
5 H.L. 508; Jameson v. Dublin Dis- 
tillers’ Co., [1900] 1 Ir. 43; Valentine 
Meat Juice Co. v. Valentine Extract 
Co., 83 L.T.Rep.N.S. 259; Brinsmead 
v. Brinsmead, 13 T.L.R. 3. 


Duty to distinguish and sufficiency 
thereof see supra §§ 107, 108. 


59. Nestor Johnson Mfg. Co. v. 
Alfred Johnson Skate Co., 144 N.E. 
787, 318 Ill. 106 [rev 229 Ill. App. 549]. 


60. L. E. Waterman Co. v. Modern 
Pen (Cog 8b -S:Ctc9il 236) Ue Saussen5o 


For later cases, developments and changes in the law see Annotations, same title and section number: 
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§ 119] 


one may use either his own or another’s name de- 
seriptively to show that the person named is the 
maker or proprietor of the goods or business,*! and 
the courts will usually permit the use of a personal 
name if accompanied by an adequate distinguishing 
explanation,®? and sometimes even without explana- 
tion, if there are no affirmative fraudulent repre- 
If the names are 
similar, it is sufficient, identity not being required,*4 
mames which are idem sonans falling within the 


sentations or deceptive devices.®? 


rules applicable to names which 


L.Ed. 142 [aff 197 F. 534, 117 C.C.A. 
30]; Singer Mfg. Co. v. June Mfg. 
CORLL SOT HLO02 1635 U.S.2 le onwads Le: 
Ed. 118; Ludlow Valve Mfg. Co. v. 
Pittsburgh Mfg. Co., 166 F. 26, 92 C.C. 
A. 60; Hall’s Safe Co. v. Herring- 
Hall-Marvin Safe Co., 146 F. 37, 76 
C.C.A. 495, 14 L.R.A.N.S. 1182 [mod 
on other grounds 28 S.Ct. 350, 208 U. 
S. 554, 52 L.Ed. 616]; International 
Silver Co. v. Rodgers Bros. Cutlery 
CO. LOon Hen OKO: | Stiuantinven nites Ce 
Stewart Co., 91 F. 243, 33 C.C.A. 480 
{rev 85 EF. 778]; Tarrant v. Hoff, 76 
F. 959, 22 C.C.A. 644; International 
Silver Co. v. Rogers, 67 A. 105, 72 N. 
J.Eq. 933, 129 Am.S.R. 722 [rev 63 A. 
977, 71 N.J.Eq. 560]; International 
Silver Co. v. Wm. H. Rogers Corp., 
57 A. 1037, 66 N.J.Eq. 119 [rev on oth- 
er grounds 60 A. 187, 67 N.J.Eq. 646, 
110 Am.S.R. 506]; Sykes v. Sykes, 3 
B.&C. 541, 10 E.C.L. 248, 107 Reprint 


834; Valentine Meat Juice Co. v. 
Valentine Extract Co., 83 L.T.Rep. 
INGS: 259. 


61. U.S.—Dr. A. Reed Cushion 
Shoe Co. v. Frew, 162 F. 887, 89 C.C.A. 
577 [rev 158 F. 552]. 


Colo.—Da Pron v. Russell, 
178, 87 Colo. 394. 


Mass.—Russia Cement Co. v. Le 
Page, 17 N.E. 304, 147 Mass. 206, 9 
Am.S.R. 685. 


N.J.—Edison y. Mills-Edisonia, 70 
A. 191, 74 N.J.Eq. 521; International 
Silver Co. v. Rogers, 63 A. 977, 71 N. 
J.Eq. 560 [rev on the facts 67 A. 105, 
72 N.J.Eq. 9338, 129 Am.S.R. 722]. 


288 P. 


Tex.—Edelstein v. Edelstein, (Civ. 
App.) 6 S.W.(2d) 490. 

[a] Judicial review of leading 
cases.—‘Complainant’s final conten- 


tion is that the term ‘Rogers goods’ 
has acquired a secondary meaning; 
that it means complainant’s goods. 
Conceding, for the sake of the argu- 
ment, that it has that meaning, com- 


_plainant’s case fails, for there is no 


proof that defendant calls his goods 
‘Rogers goods.’ What he does an- 
nounce is that his ware is made by 
W. H. Rogers, of Plainfield, N. J. In 
every authoritative case upon _the 
subject this distinction is vital. 
Thus, in Montgomery v. Thompson, 
[1891] A.C. 217, the defendant was en- 
i from calling his ale ‘Stone 
it was conceded that he 
might state that it was made at_the 
town of Stone. In Reddaway v. Ban- 
ham, [1896] A.C. 199, while the de- 


fendant was prohibited from calling 


his belting ‘Camel Hair Belting,’ that 
phrase having, at least as against de- 
fendant, come to mean in the trade 
the plaintiffs belting, and nothing 
else, it was conceded that any manu- 
facturer might inform the public that 
his belting was made of camel’s hair, 
if such were the fact. In the still 
later case of Cellular Clothing Co. v. 
Maxton, [1899] A.C. 326, in which 
Reddaway v. Banham is explained, 
one of the lords says that he thought 
that it should be made impossible for 
any one to obtain the exclusive right 
to the use of a word or term which 


AND UNFAIR COMPETITION 


are identical.®5 


is in ordinary use in our language, 
and which is descriptive only (and 
proper names are always put in the 
same category), and goes on to say 
that were it not for Reddaway v. 
Banham he should have said that this 
should be made altogether impossible. 
The American cases are to the same 
effect. In Baker v. Sanders, 80 F. 889, 
26 C.C.A. 220, already cited, while 
W. H. Baker was prohibited from 
calling his manufacture ‘Baker’s 
Chocolate,’ he was allowed to say 
that his preparation was made by W. 
H. Baker. In Duryea v. National 
Starch Mfg. Co., 79 F. 651; 25 C.C.A. 
139, the court refused, on the appli- 
eation of a plaintiff, who called his 
starch ‘Duryea’s Starch,’ to enjoin 
the use by defendant of the words 
‘Launery Starch, prepared by Duryea 
& Co.’ Indeed I have not found any 
decision in which the right of a per- 
son to announce to the public that he 
was the maker of the goods was de- 
nied on the ground that his proper 
name had theretofore acquired a sec- 
ondary meaning as applied to goods 
of that kind, and that therefore he 


_could not use it in connection® with 


his manufacture, except the decision 
of Kekewich, J., in Cash v. Cash, 84 
L.T.Rep.N.S. 349. There it was held 
that inasmuch as the plaintiffs had 
established a reputation for making 
Cash’s frillings, and inasmuch as the 
defendant, Joseph Cash, had also 
commenced to make and sell frillings, 
and there was a likelihood that the 
public might in time come to de- 
nominate his (Joseph’s) frillings as 
‘Cash’s Frillings,’ to the injury of 
plaintiffs, Joseph Cash should be en- 
joined from selling any frillings at 
all. This rather astonishing deci- 
sion, which, so far as my examination 
has gone, stands alone, was corrected 
by the appellate court and the decree 
made to conform to the established 
rule. Cash v. Cash, 86 I.T.Rep:N.S. 
211. Under these and other decisions 
that might be cited, it is plain that 
defendant could not be enjoined from 
stating that the goods were made by 
him merely because ‘Rogers goods’ 
had come to mean goods made exclu- 
sively by complainants.” Interna- 
tional Silver Co. v. Rogers, 63 A. 977, 
71 N.J.Eq. 560, 571. [rev on other 
grounds 67 A. 105, 72 N.J.Eq. 933, 129 
Am.S.R. 7224: 


62. G. & C. Merriam Co. v. Ogilvie, 
159 EF. 638, 88 C.C.A: 596, 16. L.R.A. 
N.S. 549, 14 Ann.Cas. 796 [cert den 
278 S.Cts V6l-- 209 U-Si5517 52 laid: 
9221; J. EK. Rowley Co. v. Rowley, 
161 F. 94, 88 C.C.A. 258 [rev 154 F. 
744]; Dodge Stationery Co. v. Dodge, 
78 P. 879, 145 Cal. 380; International 
Silver Co. v. Rogers, 67 A. 105, 72 N. 
J.Ea. 933, 129 Am.S.R. 722 [rev 63 
A. 977, 71. N.J.Eq. 560]. 


63. William Rogers Mfg. Co. v. 
Simpson, 9 A. 395, 54 Conn. 527; Hen- 
ry Perkins Co. v. Perkins, 140 N.E. 
461, 246 Mass. 96; Burgess v. Bur- 
gess, 3 DeG.M.&G. 896, 52 Eng.Ch. 
696, 43 Reprint 351. 


[a] Leading case.—‘‘“No man can 
have any right to represent his goods 
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Personal names may by use become generically de- 
seriptive of a kind or class of goods, in which event 
they are publici juris, and all may use them in their 
deseriptive sense.°® 
fendant cannot use the name of an employee to desig- 
nate his goods or business, where the use of such 
name will cause confusion between his goods or busi- 
ness and that of a rival trader,®’ but can merely ad- 
vertise the facts about his employee.*® 
fendant seizes upon and uses a name which is neither 
his own, nor that of a bona fide associate, but which 


It has been held that a de- 


Where de- 


as the goods of another person, but 
in applications of this kind it must 
be made out that the Defendant is 
selling his own goods as the goods of 
another. Where a person is selling 
goods under a particular name, and 
another person, not having that name, 
is using it, it may be presumed that 
he so uses it to represent the goods 
sold by himself as the goods of the 
person whose name he uses; but 
where the Defendant sells goods un- 
der his own name, and it happens 
that the Plaintiff has the same name, 
it does not follow that the Defendant 
is selling his goods as the goods of 
the Plaintiff. It is a question of evi- 
dence in each case whether there is 
false representation or not.’”’ Burgess 
v. Burgess, 3 DeG.M.&G. 896, 904, 52 
Eng.Ch. 696, 43 Reprint 351 (per Tur- 
ner, L. J.). And see Massam y. Thor- 
ley’s Cattle Food Co., 14 Ch.D. 748, 
752, 753 (where it was said by James, 
L. J.: ‘That I take to be an accurate 
statement of the law, and to have 
been adopted by the House of Lords 
in Wotherspoon v. Currie.” He said 
further: ‘Now Burgess v: Burgess 
has been very much misunderstood if 
it has been understood to decide that 
anybody can always use his own 
name as a description of an article 
whatever may be the consequence of 
it, or whatever may be the motive for 
doing it, or whatever may be ,the 
result of it’’). 


64. G. B. McVay & Son Seed Co. 
v. McVay Seed & Floral Co., 79 So. 
116, 201 Ala. 644. 


65. Van Houten vy. Hooton Cocoa, 
ete., Co., 130 F. 600; Danton v. Mohler 
Barber School, 170 P. 288, 88 Or. 164. 


66. Singer Mfg. Co. v. June Mfg. 
Co., 16° S.Ct. 1002, 163 U.S. 169,41 1 
Ed. 118; Liebig’s Extract of Meat Co. 
v. Liebig Extract Co., 172 F. 158 [rev 
on other grounds 180 F. 688, 103 C. 
C.A. 654]; Ludlow Valve Mfg. Co. v. 
Pittsburgh Mfg. Co., 166 F. 26; 92 C. 
C.A. 60; Edison yv. Mills-Edisonia, 70 
A. 191, 74 N.J.Eq. 521; C. F. Simmons 
Medicine Co. y. Mansfield Drug Co., 
23 S.W. 165, 98 Tenn. 84; Singer Mach. 
Manufacturers v. Wilson, 3 App.Cas. 
376; Hall v. Barrows, 4 DeG.J.&S. 150, 
69 Hng.Ch. 116, 46 Reprint 873 [aff 
9 Jur.N.S. 483]. 


Name of patentee or maker of se- 
cret and proprietary preparations as 
generic designation see infra §§ 125, 


67. Sanford-Day Iron Works y. En- 
terprise Foundry & Machine Works, 
172 S.W. 537, 130 Tenn. 669; Tus- 
saud y. Tussaud, 44 Ch.D. 678. 


68. Sanford-Day Iron Works v. 
Enterprise Foundry & Machine 
Works, 172 S.W. 537, 130 Tenn. 669. 


[a] Reputation of employees.— 
While persons are in the employ of 
another, he is entitled to use their 
experience, and reputation, but, when 
they leave his employ, such right 
ceases. Young & Chaffee Furniture 
Co. v. Chaffee Bros. Furniture Co., 
170 N.W. 48, 204 Mich. 293. 
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is the distinctive name of a prior trader’s goods or 
business, he will be promptly and absolutely enjoined 
An attempt to purchase, 
or otherwise acquire, the right to use a personal or 
family name, apart from a purchase of the business, 
and its good will, in which the name has become 
valuable, has been held almost conclusive evidence 


from using such name.®® 


of fraud and unfair competition.”° 


sumption is that the use of one’s own name is an 
honest use, but this presumption may be rebutted 
by showing a prior fraudulent use of it in connec- 
tion with the matter in issue, and the burden is 
then upon defendant to show that his use of the 
name is not practically a continuation of his prior 


fraud.*1 


TRADE-MARKS, TRADE-NAMES, 


The normal pre- 


TSU ee ea av en ae 


[§ 120] c. As Part of Corporate Name.’* Where 
it appears that one is taken into a business merely 
to afford an excuse for using his name in the cor- 
porate or firm title and thus to promote unfair com- 
petition with another”of the same name, such cor- 
porate or firm-name will be enjoined.** Where a cor- 
poration selects the individual name of one in com- 
petition for the purpose of deceiving the public, 
there being no one in the new corporation by such 
name, its use of the name will be enjoined.** A cor- 
porate name made up from the family name of the 
organizers of the corporation may be enjoined if 
it results, or will result, in passing off the corpora- 
tion’s goods or business as those of a prior trader 


already known by that name,’ especially where 


69. U.S.—National Distilling Co. v.[W. 862, 53 Tex.Civ.App. 28. 


Century Liquor, etc., Co., 183 F. 206, 
105 C.C.A. 638; .Liebig’s Extract of 
Meat Co. v. Liebig Extract Co., 180 
F. 688, 103 C.C.A. 654 [rev 172 F. 
158]; Rushmore v. Saxon, 170 F. 1021, 
95 C.C.A. 671 [aff 158 F. 499]; Gaines 
v. Kahn, 155 F. 6389 [rev on other 
grounds 161 F. 495, 88 C.C.A. 437, and 
cert den 29 S.Ct. 682, 212 U.S. 572, 53 
L.Ed. 656, and 36 S.Ct. 552, 241 U.S. 
668, 60 L.Ed. 1229]; Hall Safe, ete., 
Co. v. Herring-Hall-Marvin Safe Co., 
143 F. 231, 74 C.C.A. 361 [rev on oth- 
er grounds 28 S.Ct. 288, 208 U.S. 267, 
52 L.Ed. 481]; International Silver 
Co. v. Rodgers Bros. Cutlery Co., 136 
F. 1019; Selchow v. Chaffee, ete., Mfg. 
Co., 132 F. 996; Royal Baking Pow- 
der: Co. sv. Royal, 122-8. 337, 58-C:C.A. 
499; Liebig’s Extract of Meat Co. v. 
Libby, 103 F. 87; Hohner yv. Gratz, 
52 F. 871; Osgood y. Allen, 18 F.Cas. 
Ne 10,608, Holmes 185, 3 Off.Gaz. 


Ind.—Smail v. Sanders, 20 N.E. 296, 
118 Ind. 105. 


Ky.—Crutcher & Starks vy. Starks, 
171, S.W. 438, 161 Ky. 690. 


. Md.—Bagby, ete., Co. v. Rivers, 40 
A. 171, 87 Md. 400, 67 Am.S.R. 357, 40 
L.R.A. 632. 


Mass.—Marshall Engine Co. v. New 
Marshall Engine Co., 89 N.E. 548, 203 
Mass. 410; H. A. Williams Mfg. Co. 
v. Noera, 32 N.E. 1037, 158 Mass. 110. 


N.J.—Edison v. Mills-Edisonia, 70 
A. 191, 74 N.J.Eq. 521; International 
Silver Co. v. Wm. H. Rogers Corp., 
57 A. 1087, 66 N.J.Eq. 119 [rev on 
other grounds 60 A. 187, 67 N.J.Eq. 
646, 110 Am.S.R. 506]. 


N.Y.—Prince Mfg. Co. v. Prince’s 
Metallic Paint Co., 31 N.E. 990, 135 N. 
Y. 24,17 L.R.A. 129; Long’s Hat Stores 
Corporation v. Long’s Clothes, 231 N. 
Y.S. 107, 224 App.Div. 497; Chapman 
v. L. E. Waterman Co., 163 'N.Y.S. 
1059, 176 App.Div. 697 [appeal dism 
117 N.E. 1064]; Falk v. American 
West Indies Trading Co., 75 N.Y.S. 
964, 71 App.Div. 320 [aff 73 N.Y.S. 
547, 36 Misc. 376, and appeal dism 64 
N.E. 1120, 171 N.Y. 679]; Brooklyn 
White Lead Co. v. Masury, 25 Barb. 
416; Ford Motor Co. v. C. N. Cady 
Co., 208 N.Y.S. 574, 124 Misc. 678 [mod 
on other grounds 214 N.Y.S. 838, 216 
App.Div. 786]; Sage Foundation 
Homes Co. vy. Sage-Forest Hills As- 
sociates, 197 N.Y.S. 877, 119 Misc. 669. 


Ohio.—French Bros. Dairy Co. v. 
Giacin, 31 OhioCir.Ct. 395. 


Pa.—Juan F, Portuondo Cigar Mfg. 
Co. v. Vicente Portuondo Cigar Mfg. 
Co., T0 A. 968, 222 Pa. 116; Portuondo 
Cigar Mfg. Co. v. Neiman, 19 York 
Leg.Rec. 201. 


Tex.—Scanlan vy. Williams, 114 S. 


Eng.—Singer Mach. Manufacturers 
v. Wilson, 3 App.Cas. 376; Pinet v. 
Maison Louis Pinet, [1898] 1 Ch. 179; 
Du Boulay v. Du Boulay, L.R. 2 P.C. 
430, 6 MooreP.C.N.S. 31, 16 Reprint 
638; Franks v. Weaver, 10 Beav. 297, 
50 Reprint 596; Gout y. Aleploglu, 6 
Beav. 69 note, 49 Reprint 750; Bur- 
gess v. Burgess, 3 DeG.M.&G. 896, 
52 Eng.Ch. 696; 43 Reprint 351; South- 
orn v. Reynolds, 12 L.T.Rep.N.S. 575; 
Barber vy. Manico, 10 Rep.Pat.Cas. 
93; Harrods, Lim. v. R. Harrod, Lim., 
40 T.L.R. 195. 


Ont.—Gramm Motor Truck Co. v. 
Fisher Motor Co., 30 Ont.L. 1, 5 Ont. 
W.N. 449. 


N.W.Terr.—Templeton y. Wallace, 
4 Terr.L. 340. 


70. U.S.—International Silver Co. 
vy. Simeon L. & George H. Rogers Co., 
110 F. 955; R. Heinisch’s Sons Co. v. 
Boker, 86 F. 765; Garrett v. Garrett, 
78 BF. 472, 24 C.C.A. 173; RW. Rogers 
Cos v.-"Wim:) Rogers: Mies Co; 10 
1017, 17 C.C.A. 576; Sawyer v. Kel- 
logg, 7 F. 720. 


Conn.—Meriden Britannia Co. v. 
Parker, 39 Conn. 450, 12 Am.R. 401. 


Fla.—El1 Modelo Cigar Mfg. Co. v. 
Gato, 7 So. 23, 25 Fla. 886, 23 Am.S.R. 
537, -6 L.R.A. 823. 


Md.—Stonebraker vy. 
33 Md. 252. 


Mich.—Weisman y. Kuschewski, 219 
N.W. 937, 2483 Mich. 223 [quot Cyc]. 


N.Y.—Falk vy. American West In- 
dies Trading Co., 75 N.Y.S. 964, 71 
App.Div. 320 [appeal dism 64 N.E. 
1120, 171 N.Y. 679]; S. Howes Co. v. 
Howes Grain-Cleaner Co., 52 N.Y.S. 
468, 24 Mise. 83; Charles S. Higgins 
Co. v. Amalga Soap Co., 30 N.Y.S. 1074, 
10 Mise. 268. 


Pa.—Juan F. Portuondo Cigar Co, 
v. Vicente Portuondo Cigar Mfg. Co., 
70 A. 968, 222 Pa. 116. 


Eng.—Tussaud v. Tussaud, 44 Ch.D. 
678; Massam v. Thorley’s Cattle Food 
Co., 14 Ch.D. 748 [rev 6 Ch.D.. 574]; 
Shrimpton y. Laight, 18 Beav. 164, 52 
Reprint 65; Croft v. Day, 7 Beav. 84, 
29 Eng.Ch. 84, 49 Reprint 994; Mela- 
echrino v. Melachrino Egyptian Cig- 
arette Co., 4 Rep.Pat.Cas. 215. 


See also Hallett v. Cumston, 110 
Mass. 29 (holding that, where de- 
fendant contracted with a third per- 
son for the use of his name in con- 
nection with his own, the bill to 
restrain the use of the third person’s 
name could not be maintained for 
want of any distinct and sufficient 
allegation that defendant used the 
name of the third person with intent 
to represent it to be the name of 


Stonebraker, 


plaintiff and thereby to defraud and 
injure him). 


71. Royal Baking Powder Co. v- 
Royal, 122 F. 337, 58 C.C.A. 499; In- 
ternational Silver Co. v. Rogers, 67 
A.» £055.72 JN-J-Eq: 6938, 129, -Am-SaRs 
722 [rev 63 A. 977, 71 N.J.Eq. 560]. 


72. Protection and restraint of cor- 
tad mames generally see infra § 
122. 


73. U.S.—Wm. A. Rogers, Limited, 
v. H. O. Rogers Silver Co., 237 F. 887; 
Se aE John Coates Thread Co., 135. 


Ala.—G. B. McVay & Son Seed Co. 
v. McVay Seed & Floral Co., 79 So. 
116, 201 Ala. 644. 


Conn.—Rogers vy. Rogers, 1 A. 807, 
53. Conn. 121, 5, A. 675, 55° Am. R278. 


N.Y.—Burrow v. Marceau, 109 N.- 
Y.S. 105, 124 App.Div. 665; S. Howes 
Co. v. Howes Grain-Cleaner Co., 46 
N.Y.S. 165, 19 App.Div. 625; Falk v. 
American West Indies Trading Co., 76 
N-Y.S. 547,;.36 Misc. 376 [aff 75 N. Ye 
S. 964, 71 App.Div. 320 (appeal dism 
64 N.E. 1120, 171 N.Y. 679)]; Schmid 
v. De Grauw, 59 N.Y.S. 569, 27 Misc. 
693; S. Howes Co. v. Howes Grain- 
peal Co., 52 N.Y.S. 468, 24 Misc. 


Eng.—Massam v. Thorley’s Cattle’ 


Food Co., 14 Ch.D. 748; Croft v. Day, 
7 Beav. 84, 29 Eng.Ch. 84, 49 Reprint 
eae Schweitzer v. Atkins, 37 L.J.Ch. 


74._Bender y. Bender Store & Of- 
fice Fixture Co., 178 Ill.App. 203; 
Lloyds Bank vy. Lloyds Investment 
Trust Co., 28 T.L.R. 379; Lloyds & 
Dawson Brothers vy. Lloyds, South- 
ak te 28 T.L.R. 338 [rev 66 ~S.J- 


75. Bates Mfg. Co. v. Bates Num- 
bering Mach. Co., 172 F. 892 [mod on 
other grounds 178 F. 681, 102 C.G.A. 
181]; Charles S. Merton & Co. v. 
Percy Merton, Inc., 143 A. 515, 103 
N.J.Eq. 380; Hilton v. Hilton, 106 A. 
139, 89 N.J.Eq. 472 [aff 107 A. 263, 
90 N.J-Eq. 564]; L. Martin Co. v. L. 
Martin & Wilckes Co., 71 A. 409, 75 
N.J.Eq. 39 [rey on other grounds 72 
AS 294) Tbe N.SHGib267,) 20 “EER AGN! 
S. 526, 20 Ann.Cas. 57]; Gabriel v. 
Niederstein’s Restaurant, 243 N.Y.S. 
472, 230 App.Div. 716; Lerner Stores 
Corporation vy. Lerner Ladies’ Appar- 
el Shop, 218 N.Y.S. 442, 218 App.Div. 
427; Paul Westphal v. Westphal’s 
World’s Best Corporation, 215 N.Y.S. 
4, 216 App.Div. 53 [aff 154 N.B. 6388, 
243 N.Y. 689]; B. Forman Co. vy. For- 
man Mfg. Co., 195 N.Y.S. 597, 119 
Misc. 87; Wheeler Syndicate v. Wheel- 
er, 163 N.Y.S. 817, 99 Misc. 289; King- 
ston, Miller & Co. v. Kingston & Co., 
Sle LT -Ch. 0417) POTD Rie Chas 75 


[a] Stockholder’s name.—A corpo- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 119-120 


shoe 


we 
it appears that such corporate name was adopted 
The use of personal names 


as part of a corporate name has been often enjoined 
on the ground that, as corporate names are self- 
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t. 


with that intention.™® 


AND UNFAIR COMPETITION 


chosen, there was no necessity for selecting a con- 


fusing or deceptive name, and a distinetion has been 
drawn between such cases and the case of an in- 
dividual trading in his own name, which he must 
But this doctrine has been lat- 


necessarily use.77 


ration | cannot use a_ stockholder’s 
name in fraud of an existing corpo- 
ration and thereby cause deception of 
the public. Lerner Stores Corpora- 
tion v. Lerner Ladies’ Apparel Shop, 
218 N.Y.S. 442, 218 App.Div. 427. 


76. U.S.—Vick Medicine Co. v. Vick 
Chemical Co., 11 F.(2d) 38 [aff 8 F. 
(2d) 49]; Coats v. John Coates 
Thread Co., 135) F. 177; Garrett v: 
Garrett, 78 F. 472, 24 C.C.A. 173; Bis- 
sell Chilled Plow Works y. T. M. Bis- 
sell Plow Co., 121 F. 357. 


Ala.—G. B. McVay & Son Seed Co. 
v. McVay Seed & Floral Co., 79 So. 
116, 201 Ala. 644. 


Conn.—Holmes y. Holmes, ete., Mfg. 
Co., 37 Conn. 278, 9 Am.R. 324. 


Ill.—Nestor Johnson Mfg. Co. v. Al- 
fred Johnson Skate Co., 144 N.E. 787, 
313 Ill. 106 [rev 229 Ill.App. 549]. 


N.J.—International Silver Co. v. 
William H. Rogers Corp., 60 A. 187, 
67 N.J.Eq. 646, 110 Am.S.R. 506. 


N.Y.—Chas. S. Higgins Co. v. Hig- 
gins Soap Co., 39 N.H. 490, 144 N.Y. 
462, 43 Am.S.R. 769, 27 L.R.A. 42; 
Burrow v. Marceau, 109 N.Y.S. 105, 124 
App.Div. 665; De Long v. De Long 
Hook, etc., Co., 35 N.Y.S. 509, 89 Hun 
399; Schmid v. De Grauw, 59 N.Y.S. 
569, 27 Misc. 693. 


Hng.—Panhard et Levassor v. Pan- 
hard Levassor Motor Co., [i901] 2 
cs pi Tussaud v. Tussaud, 44 Ch. 

. 678. : 


77. International Silver Co. v. Rodg- 
ers Bros. Cutlery Co., 136 F. 1019; 
Coats v. John Coates Thread Co., 135 
EF. 177; Wm. Rogers Mfg. Co. v. R. 
W. Rogers Co., 66 F. 56 [aff 70 F. 
1017, 17 C.C.A. 576]; W. R. Lynn Shoe 
Co. v. Auburn-Lynn Shoe Co., 62 A. 
499, 100 Me. 461, 4 L.R.A.N.S. 960; 
International Silver Co. v. Wm. H. 
Rogers Corp., 60 A. 187, 67 N.J.Eq. 
646, 110 Am.S.R. 506 [rev 57 A. 725, 
66 N.J.Eq. 140]; Schmid v. De Grauw, 
59 N.Y.S. 569, 27 Misc. 693. 


[a] “Corporations in the exercise 
of discretionary powers conferred by 
the statute, must so exercise them as 
not to infringe upon the established 
legal rights of others.” Holmes vy. 
Holmes, ete., Mfg. Co., 37 Conn. 278, 
293, 9 Am.R. 324 [quot with appr 
American Clay Mfg. Co. vy. American 
Clay Mfg. Co., 47 A. 936, 198 Pa. 189, 
T95]. 

7g. U.S.—Donnell v. Herring-Hall- 
Marvin Safe Co., 28 S.Ct. 288, 208 U. 
S. 267, 52 L.Ed. 481 [rev 143 F. 231, 
74 C.C.A. 361]; Howe-Seale Co. v. 


Wyckoff, 25 S.Ct. 609, 198 U.S. 118,. 


49 L.Ed. 972 [rev 122 F. 348, 58 C.C.A. 
510]; Charles Broadway Rouss, Inc. 
v. Winchester Co., 300 F. 706 [rev 290 
F. 463, and cert den 266 U.S. 607, 69 
L.Ed. 465, 45 S.Ct. 923; W. F. & John 
Barnes Co. v. Vandyck-Churchill Co., 
207 F. 855 [aff 213 F. 637, 130 C.C.A. 
301]; Hall's Safe Co. v. Herring-Hall- 
Marvin Safe Co., 146 F. 37, 76 C.C.A. 
495, 14 L.R.A.N.S. 1182 [mod_on oth- 
er grounds 28 S.Ct. 350, 208 U.S. 554, 
52 L.Ed. 616]; Bates Mfg. Co. v. Bates 
Mach. Co., 141 F. 213; Baker v. Baker, 
115 F. 297, 58 C.C.A. 157. 


Ala.—N. L. Pierce Nat. Detective 


Agency v. Pierce Detective Agency, 
LET So. 191, 207, Ala 594. 


Ill.—Nestor Johnson Mfg. Co. v. Al- 
fred Johnson Skate Co., 144 N.E. 787, 
313 Ill. 106 [rev 229 Ill.App. 549]. 


Ky.—George T. Stagg Co. vy. Taylor, 
27 S.W. 247, 95 Ky. 651, 16 Ky.L. 
213; Monarch vy. Rosenfeld, 39 S.W. 
236, 19 Ky.L. 14. 


Minn.—Thompson Lumber Co. v. 
Thompson Yards, 175 N.W. 550, 144 
Minn. 298. ‘ 


N.Y.—Henry Romeike, Inc., v. Al- 
bert Romeike & Co., 167 N.Y.S. 235, 
179 App.Div. 712 [aff 124 N.E. 898, 
227 N.Y. 561]; Hotel Claridge Co. v. 
George Rector, Inc., 149 N.Y.S. 748, 
164 App.Div. 185; Hildreth v. Mc- 
Caul, 74 N.Y.S. 1072, 70 App.Div. 162. 


Tenn.—Fite y. Dorman, 57 S.W. 129. 


HEL ag Pertdaae 7 v. Mason, [1877] W.N. 


[a] Question one of evidence.— 
“Tt was argued on behalf of complain- 
ant, that while a man’ might use his 
Own name in any business, if he used 
it fairly, he could not give it to a 
corporation, if it was also the name 
of a rival trader, and had acquired a 
peculiar significance in connection 
with that trader’s business. No such 
rule is fairly deducible from the cases. 
The question being whether there was 
a false representation, it might, in 
many cases, be eaSier to infer such 
representation—as a matter of evi- 
dence—as a fact, where a corporation 
had, without propriety, assumed the 
name of a rival, than it would be to 
infer it where an individual of the 
same name came into competition 
with him; because, as has often been 
said, the whole vocabulary of names 
is open to those who organize a new 
company, while the individual is not 
responsible for his name, and ought, 
ordinarily, in common honesty, to use 
it and do business under it. Still the 
matter would be one of evidence, and 
not of law. This distinction is illus- 
trated by the two cases of the Inter- 
national Silyer Co. v. Simeon L. & 
George H. Rogers Co., 110 F. 955, 
and Baker v. Baker, 115 F. 297, 53 C. 
C.A. 157.” International Silver Co. v. 
Wm. H. Rogers Corp., 57 A. 1037, 1040, 
66 N.J.Eq. 119 [rev on other grounds 
60 A. 187, 67 N.J.Eq. 646, 110 Am.S.R. 
506]. 


79. _Carter~v.. Carter Electric Co., 
119 S.E. 737, 156 Ga. 297; Belding 
Cleaners & Dyers v. Belding, 222 N. 
W. 82, 245 Mich. 243; Young & Chaffee 
Furniture Co. v. Chaffee Bros. Furni- 
ture Co., 170 N.W. 48, 204 Mich. 293; 
Brooks v. Heartfield, (Tex.Civ.App.) 
2 S.W.(2d) 510. 


[a] Withdrawal from corporation 
using name.—A person withdrawing 
from a corporation using his name 
has been held estopped from using 
his name in a competing business in 
the same vicinity. Belding’s Cleaners 
& Dyers v. Belding, 222 N.W. 82, 245 
Mich, 248. 


[b] Continued use of name sug- 
gested.—The manager of insolvent 
corporation, continuing in the pur- 
chaser’s employ and suggesting the 
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terly exploded, and it is now recognized that a 
person has an equal right to use his own name in 
connection with either an incorporated business or 
an unincorporated business.*8 


[§ 121] d. Estoppel or Loss of Right. The right 
to use a personal name may be lost by estoppel,7® 
or it may be lost, conveyed, or regulated by con- 
tract.8° But a contract depriving one of the right 


continued use of his name has been 
held estopped to subsequently deny 
the right. Brooks vy. Heartfield, (Tex. 
Civ.App.) 2 S.W.(2d) 510. 


[c] Name of employees.—Former 
employees of plaintiff furniture com- 
pany have been held not estopped to 
use the family name in describing a 
new furniture business organized by 
them. Young & Chaffee Furniture Co. 
v. Chaffee Bros. Furniture Co., 170 N. 
W. 48, 204 Mich. 293. 


80. U.S.—Herring-Hall-Marvin Safe 
Co. y. Hall’s Safe Co., 28 S.Ct. 350, 208 
U.S. 554, 52 L.Ed. 616; Donnell y. Her- 
ring-Hall-Marvin Safe Co., 28 S.Ct. 
288, 208 U.S. 267, 52 L.Ed. 481; Kida 
v. Johnson, 100 U.S. 617, 619, 25 L.Ed. 
769; Von Faber-Castell vy. Faber, 139 
He 250%. Tl tC. CvAs O83 a Cenrtamoem 
26 S.Ct. 750, 199 U.S. 609, 50 L.Ed. 
331, -and rev 124 F. 603]; Filkins v. 
Blackman, 9 HF.Cas.No. 4,786, 13 
Blatchf. 440. 


Cal.—Spieker v. Lash, 36 P. 362, 102 
Cal. 38. 


Conn.—Holmes y. Holmes, ete., Mfg. 
Cos, 437% ‘Conn 278, 9 Am: R. 324: 


D.C.—W. R. Speare Co. v. Speare, 
49 App.D.C. 318, 265 F. 876. 


Ga.—Carter yv. Carter Electric Co., 
119 S.E. 737, 156 Ga. 297. 


Ill.— Ranft v. Reimers, 65 N.E. 720, 
200 Ill. 386, 60 L.R.A. 291; Hazelton 
Boiler Co. vy. Hazelton Tripod Boiler 
Co., 30 N.E. 339, 142 Ill. 494 [aff 40 
TIll.App. 430]; Frazer v. Frazer Lu- 
bricator Co., 13 N.E. 639, 121 Ill. 147, 
2 Am.S.R. 73. 


Me.—Symonds v. Jones, 19 A. 820, 
82 Me. 302, 17 Am.S.R. 485, 8 L.R.A. 
570. 


Md.—Stonebraker v. Stonebraker, 33 
Md. 252. 


Mass.—Russia Cement’ Co. v. Le 
Page, 17 N.E. 304, 147 Mass. 206, 9 
Am.S.R. 685. 


Mich.—Myers vy. Kalamazoo Buggy 
Co., 19 N.W. 961, 54 Mich. 215, 20 N. 
W. 545, 52 Am.R. 811. 


Mo.—Probasco v. Bouyon, 
App. 241. 


N.Y.—Dr. David Kennedy Corp. v. 
Kennedy, 55 N.Y.S. 917, 86 App.Div. 
599 [mod on other grounds 59 N.E. 
133, 165 N.Y. 353]; Andrew Jurgens 
Co: v. Woodbury, 106 N.Y.-S. 571, 56 
Mise. 404; Wheeler Syndicate v. 
Wheeler, 163 N.Y.S. 817, 99 Misc. 
289. 


1 Mo. 


N.C.—Zagier v. Zagier, 83 S.E. 913, 
167 N.C. 616. 


Ohio.—Brass, etc., Works Co. v. 
Payne, 33 N.E. 88, 50 OhioSt. 115, 19 
L.R.A,. 82. 


Pa.—Van Stan’s Stratena Co. v. 
Van Stan, 58 A. 1064, 209 Pa. 564, 103 
Am.S.R. 1018; Chesterman v. Seeley, 
5 Pa.Dist. 757, 18 Pa.Co. 631; Gillis 
v. Hall, 2 Brewst. 342, 7 Phila. 422; 
Ayer v. Hall, 3 Brewst. 509. 


Va.—F. T. Blanchard Co. v. Simon, 
51 S.E. 222, 104 Va. 209. 


Wis.—Fish Bros. Wagon Co. v. La 
Belle Wagon Works, 52 N.W. 595, 82 
Wis. 546, 33 Am.S.R. 72, 16 L.R.A. 
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to use his own name must be clear and unequivocal 


in order to be given that effect.§+ 
[§ 122] 5. Corporate Names.*? 


453. 


“The principle seems to be well 
settled, that where a party sells out 
an established business, and with it 
his own name, to be used in connec- 
tion with such business, he can not 
afterwards resume it in carrying on 
the same business. . . . The case 
in hand falls directly within the doc- 
trine of the cases cited. There is 
nothing, however, new in this doc- 
trine. It is the old principle, that a 
title based on a sale for a valuable 
and adequate consideration, fairly 
entered into between parties sul juris, 
will be upheld, and enforced in equity 
as well as at law.” Frazer v. Frazer 
Lubricator Co., 13 N.E. 639, 121 Ill. 
147, 157, 2 Am.S.R. 73. 


[a] Name used with consent.— 
Where plaintiff established a_ busi- 
ness under defendants’ name with 
their consent, it has been held that 
they cannot establish a competitive 
business under a like name. North 
American Provision Co. v. Millar, 85 
Pa.Super. 265. 


[b] Contract construed.— (1) 
Complainant having exclusive right 
to name William A. Rogers, Limited, 
and also a qualified right to use of 
the name Rogers, consented solely 
for itself to the use of such name on 
condition of strict performance by 
defendant of certain covenants. 
Complainant, contending that defend- 
ant’s canvassers made misrepresen- 
tations in saying that they represent- 
ed complainant, sought to enjoin de- 
fendant from using the name Rogers, 
and it was held that as the contract 
between the parties provided for sale 
only of complainant’s silverware by 
defendant, and as there were contrac- 
tual relations between the parties, 
such misrepresentations by defend- 
ant’s agents, not consented to by de- 
fendant, did not warrant enjoining 
defendant from continuing to use the 
name Rogers on the ground of its 
breach of contract (Wm. A. Rogers, 
Limited v. Rogers Silverware Re- 
demption Bureau, 247 F. 178), (2) 
and it was further held that although 
another was also entitled to a cuali- 
fied use of the name Rogers, defend- 
ant is not entitled to use the name 
William A. Rogers in its corporate 
title, the parties having contracted 
at arm’s length and complainant hav- 
ing consented merely to defendant’s 
use of the name Rogers (Wm. A. 
Rogers, Limited v. Rogers Silverware 
Redemption Bureau, supra). 


{c] Right of later competitor to 
transfer use of name.—The right of 
a later competitor to use his own 
name on his goods if he does not lead 
the public to believe that they are 
the product of an already well es- 
tablished concern may be transferred 
to a partnership with whatever good 
will the assignee has, although by 
the partnership agreement he is only 
to remain a partner a little over a 
year and then start a business in a 
Western territory or to become Sell- 
ing agent for such territory. L. E. 
Waterman Co. v. Modern Pen Co., 35 
S.Ct. 91) 235 U:S.)'88, 59° L.lnd. 142 
Pate VOTES bd 441% C.ClAY 3 0]) 


[d] Person selling business.—A 
person selling his business with the 
trade-marks, ete., has been held to 
be precluded from using his own 
name in a new business of the same 
character. Saunders v. Piggly-Wig- 


Corporate names 
have frequently been enjoined upon the general prin- 


TRADE-MARKS, TRADE-NAMES, 


gly Corporation, 30 F.(2d) 385 [mod 
1 F.(2d) 572]; Filkins v. Blackman, 
9 F.Cas.No. 4,786, 13 Blatchf. 440; 
Probasco v. Bouyon, 1 Mo.App. 241; 
Ayer v. Hall, 3 Brewst. (Pa.) 509. 


81. U.S.—Guth Chocolate Co. v. 
Guth, 215 F. 750 [aff 224 F. 932, 140 
C.C.A. 410, and cert den 36 S.Ct. 161, 
239 U.S. 640, 60 L.Hd. 481]. 


Jll.—Ranft v. Reimers,.65 N.E, 720, 
200 Ill. 386, 60 L.R.A. 291. \ 


N.Y.—Bellows v. Bellows, 53 N.Y. 


S. 853, 24 Misc. 482, 6 N.Y.Ann.Cas. 
170. 


Va.—F..T. Blanchard Co. v. Simon, 
51 S.E. 222, 104 Va. 209. 


Eng.—Franke v. Chappell, 57 L.T. 
Rep.N.S. 141. 


[a] Doubtful or uncertain proof 
insufficient.—‘“The right of a man to 
use his own name in connection with 
his own business is so fundamental 
that an intention to entirely divest 
himself of such right and transfer it 
to another will not readily be pre- 
sumed but must be clearly shown. 
Where it is so shown the transaction 
will be upheld. But it will not be 
sustained upon doubtful or uncertain 
proof.” Hazelton Boiler Co. v. Ha- 
zelton Tripod Boiler Co., 30 N.E. 339, 
142 Ill. 494, 507: [quot with appr 
Ranft v. Reimers, 65 N.E. 720, 200 
L11.°386, 391; 60 LARA. 291]. 


[b] Contract of father held not 
to affect son’s right to use of name.— 
A son has been held not bound by an 
agreement of his father and a corpo- 
ration, of which the father was pres- 
ident, not to use his family name in 
connection with pneumatic tools, al- 
though the son was an officer of the 
corporation making such agreement. 
William H. Keller, Ine. v. Chicago 
Pneumatic Tool Co., 298 F. 52 [cert 
den 44 S.Ct. 637, 265 U.S. 593, 68 L. 
Ed. 1196]. 


[ec] Contract construed.— Where 
a cigar dealer consented to the adop- 
tion of a label bearing his name and 
picture, and such labels were print- 
ed by the manufacturer and used on 
cigars. Sold to a dealer, it was held, 
on transfer of the business and good 
will to complainant, the dealer having 
died, the manufacturer was not, hay- 
ing supplied complainant with such 
cigars, entitled thereafter to use the 
labels on cigars not manufactured for 
complainant. M. B. Fahey Tobacco 
Co. v. Senior, 247 F. 809 [mod on oth- 
er grounds 252 F. 579, 164 C.C.A. 495]. 


82. Generally see Corporations 
369-4038. 35 


Protection of trade-name different 
from corporate name see infra § 123 
note 13 [d]. 


Use of personal name as part of 
corporate name see supra § 120. 


83. U.S.—Terminal Barber Shops 
v. Zoberg, 28 F.(2d) 807; American 
Insulation Co. v. Eternit Roofing Cor- 
poration, 14 F.(2d) 235; Rice & 
Hutchins v. Vera Shoe Co., 290 F, 
124; Willys-Overland Co. vy. Akron- 
Overland Tire Co., 268 F. 151 [aff 273 
F. 674]; General Film Co. of Mis- 
souri_v. General Film Co. of Maine, 
237 EF. 64, 150 C.C.A. 266; British- 
American Tobacco Co. v. British- 
American Cigar Stores Co., 211 F. 
933, 128 C.C.A. 431, Ann.Cas.1915B 
363 [rev 206 F. 189]; Modern Wood- 
men of America v. Hatfield, 199 F. 


[§§ 121-122 © 


ciples of trade-marks and unfair competition, where 
they were sufficiently similar to the names in use 
by prior traders to produce confusion and injury,** 
and it has been held that the court may prohibit 


270; McGraw Tire & Rubber Co. v. 
Griffith, 198 F. 566; Bates Number- 
ing Mach. Co. v. Bates Mfg. Co., 178 


BL GS 1020 CsA. N81 Pode oie 
892]; David EE: Foutz Co. vy. S. A. 
Foutz Stock Food Co., 163 F. 408; 


Buzby v. Davis, 150 F. 275, 80 C.C.A. 
163, 10 Ann.Cas. 68; Fhiladelphia 
Trust, etc., Co. v. Philadelphia Trust 
Co., 123 F. 534; Bissell Chilled Plow 
Works v. T. M. Bissell Plow Co., 121 
F. 357; Chickering v. Chickering, 120 
F. 69, 56 C.C.A. 475; Wm. G. Rogers 
Co. v. International Silver Co., 118 F. 
1338, 55 C.C.A. 83; International Silver 
Co. v. Wm. G. Rogers Co., 113 F. 526; 
Peck v. Peck Bros. Co., 113 F. 291, 51 
C.C.A. 251, 62 L.R.A. 81 [cert den 23 
S.Ct. 843, 187 U.S. 643, 47 L.Ed. 346]; 
International Silver Co. v. Simeon L. 
& George H. Rogers Co., 110 F. 955; 
Garrett v. Garrett, 78 F. 472, 24 C.C. 
A 173; RY OW. “Rogers 1. Cont.» Wane 
Rogers Mig>Co.) 70k) “1017, he Gee 
A. 576 [aff 66 F. 56]; Clark Thread 
Co. v. Armitage, 67 F. 896 [aff 74 F. 
936, 21 C.C.A. 178]; Le Page Co. v. 
Russia Cement Co., 51 F. 941, 2 C.C.A. 
555, 17 L.R.A. 354; Celluloid Mfg. Co. 
v. Read, 47 F. 712; Celluloid Mfg. 
Co. v.Cellonite. Mfg. Co.; 32) FE. 945 
Wm. Rogers Mfg. Co. v. Rogers, etc., 
Mfg. Co., 11 F. 495; Newby v. Oregon 
Cent. R. Co., 18 F.Cas.No. 10,144, 
Deady 609; U.S. v. Roche, 27 F.Cas. 
No. 16,180, 1 McCrary 385. 


Cal.—Dodge Stationery : 
Dodge, . 78. P89, 145 Cals 305 
Hainque v. Cyclops Iron Works, 68 
P. 1014, 186 Cal. 351; Benioff v. Beni- 
off, 222 P. 835, 64 Cal.App. 7465. 


Colo.—Driverless Car Co. v. Gless- 
ner-Thornberry Driverless Car Co.,. 
264 P. 653, 83 Colo. 262. 


Conn.—Holmes v. Holmes, ete., 
Mfg. Co., 37 Conn. 278, 9 Am.R. 324. 


Ga.—Saunders System Atlanta Co. 
v. Drive It Yourself Co. of Georgia, 
123 S-Hie325 tb Sr Gad 


Ill.—Bender v. Bender Store & Of-. 
fice Fixture Co., 178 Ill.App. 203; Van 
Auken Co. v. Van Auken Steam Spe- 
clalty (Coy 57 TsApp, 240: 


Ind.—Hartzler v. Goshen Churn & 
Ladder Co., 104 N.E. 34, 55 Ind.App. 
455; Minas Furniture Co. v. Edward 
C. Minas Co., (App.) 165 N.E. 84. 


Ky.—Frazier v. Dowling, 39 S.W. 
45, 18 Ky.L. 1109. 


Me.—W. R. Lynn Shoe Co. v. Au- 
burn-Lynn Shoe Co., 62 A. 499, 100 
Me. 461, 4 L.R.A.N.S. 960. 


Md.—Drive It Yourself Co. v. 
North, 130 A. 57, 148 Md. 609, 43 A. 
L.R. 206. 


Mich.—Good Housekeeping Shop v. 
Smitter, 236 N.W. 872, 254 Mich. 592: 
Penberthy Injector Co. v. Lee, 78 N. 
W. 1074, 120 Mich. 174; Lamb Knit- 
Goods Co. v. Lamb Glove & Mitten 
Co., 78 N.W. 1072, 120 Mich. 159, 44 
L.R.A. 841. 


Minn.—Rodseth. vy. 


Co. Vv. 


Northwestern 


Marble Works, 152 N.W. 885, 129: 
Minn. 472, Ann.Cas.1917A 257; Shef- 
field-King Milling Co. v. Sheffield 


Mill, etc., Co., 117 N.W. 447, 105 Minn. 
315, 127 Am.S.R. 574; Nesne v. Sun- 
det, 101 N.W. 490, 93 Minn. 299, 106 
Am.S.R. 439. 


Mo.—Williamson Corset, etc., Co. v. 
Western Corset Co., 70 Mo.App. 424; 
Plant Seed Co. v. Michel Plant, etc., 
Co., 28 Mo.App. 579. . 


For later cases, developments and changes in the law see Annotations, same title and séction number, 


§ 122] 


a corporation from invading the territory of a trader 
A corporate charter grants 
no immunity in the use of a deceptive name, 85 and 
the adoption by a company of the trade-name of its 
goods as part of its corporate name after knowledge 
of the use of such name by another has been held 
to give the company no added rights.*® 
rule applies to corporate names as applies to the 
The name may be used, 
The good faith of the 


using a similar name.§4 


names of natural persons.§* 
but only if used honestly.®8 


N.J.—Rubber & Celluloid Harness 
Trimming Co. NV. Rubber-Bound 
Brush Co., 88 A. 210, 81 N.J.Eq. 419, 
Ann.Cas.1915B 365; Eureka Fire 
Hose Co. v. Eureka Rubber Mfg. Co., 
65 A. 870, 72 N.J.Eq. 555; Bureka 
Fire Hose Co. v. Eureka Rubber Mfg. 
Co., 60 A. 561, 69 N.J.Eq. 159 [aff 71 
A. 1134, 71 N.J.Eq. 300]; St. Patrick’s 
ae v. Byrne, 44 A. 716, 59 N.J. 

d. : 


N.Y.—Chas. S. Higgins Co. v. Hig- 
gins Soap Co., 39 N.E. 490, 144 N.Y. 
462, 43 Am.S.R. 769, 27 L.R.A. 42; 
Lerner Stores Corporation v. Lerner 
Ladies’ Apparel Shop, 218 N.Y.S. 442, 
218 App.Div. 427; Henry W. Fishel 
& Sons v. Distinctive Jewelry Co., 188 
N.Y.S. 683, 196 App.Div. 779; Fisk 
Veapewisk. 79) N-Y.S;: 3%, t7 “App Div. 
83; Pettes -v. American Watchman’s 
Clock Co., 85 N.Y.S. 900, 89 App.Div. 
345; S. Howes Co. v. Howes Grain- 
Cleaner Co., 46 N.Y.S. 165, 19 App. 
Div. 625; Tuerk Hydraulic Fower Co. 
v. Tuerk, 386 N.Y.S. 384, 92 Hun 65; 
India Rubber Co. v. Rubber Comb, 
ete., Co., 45 N.Y.Super. 258; Ajax 
Tool Co. v. Buchalter Tool Co., 211 
N.Y.S. 241, 125 Mise. 752; B. Forman 
Co. v. Forman Mfg. Co., 195 N.Y.S. 
597, 119 Misc. 87; American Novelty, 
etc., Co. v. Manufacturing Electrical 
Novelty Co., 73 N.Y.S. 755, 36 Misc. 
450; Schmid v. De Grauw, 59 N.Y.S. 
569, 27 Misc. 693; S. Howes Co. v. 
Howes Grain Cleaner Co., 52 N.Y.S. 
468, 24 Misc. 83; De Long v. De Long 
Hook ete, Con 32 N.Y.S. 203, 10-Naisc. 
577 [mod 35 N.Y.S. 509, 89 Hun 399]; 
Farmers’ L. & T. Co. v. Kansas Farm- 
ers’ L. & T. Co., 1 N.Y.S. 44, 21 Abb. 
N.Cas. 104. 


Ohio.—Thayer Carpet Cleaning, 
ete., Co. v. George A. Thayer Co., 
OhioS.&C.P. 288, 6 OhioN.P. 300; 
Marshall Drug Co. v. Uberstine-Frai- 
berg Drug Co., 28 OhioN.P.N.S. 412; 
Cincinnati Realty Co. v. St. Nicholas 
Plaza, Ine., 28 OhioN.P.N.S. 354. 


R.I.—Aiello v. Montecaloo, 44 A. 
931, 21 R.I. 496; Armington v. Palm- 
er, 49 A. 308, 21 R.I. 109, 79 Am.S.R. 
786, 43 L.R.A. 95. 


Tenn.—M. M. Newcomer Co. _v. 
Newcomer’s New Store, 217 S.W. 822, 
142 Tenn. 108. 


Wash.—Rosenburg v. Fremont Un- 
dertaking Co., 114 P. 886, 63 Wash. 


52; Martell v. St. Francis Hotel Co., 
98 P. 1116, 51 Wash. 375, 16 Ann.Cas. 
593. 


Eng.—North Cheshire, etc., Brew- 
ery Co. v. Manchester Brewery Co., 
[1899] A.C. 83; Panhard et Levassor 
v. Panhard Levassor Motor Co., 
[1901] 2 Ch. 513; Manchester Brew- 
ery Co. v. North Cheshire, etc., Brew- 
ery Co., [1898] 1 Ch. 539; Tussaud 
v. Tussaud, 44 Ch.D. 678; Massam vy. 
Thorley’s Cattle Food Co., 2436 he: 
748 [rev 6 Ch.D. 574]; London Mer- 
chant Banking Co. v. Merchant’s 
Joint Stock Bank, 9 Ch.D. 560; Na- 
tional Folding Box, etc., Co. v. Na- 
tional Folding Box Co., 13 Reports 
60. 

Can.—Boston Rubber Shoe Co. v. 
Boston Rubber Co., 32 Can.S.C. 315 
[rev 7 Can.Exch. 187]. 


AND UNFAIR 


The same 
enjoined.?°® 


B.C.—Semi-Ready, Ltd. v. Semi- 
Ready, Ltd., 15 B.C. 301. 


[a] Corporations should not be 
permitted to use corporate names for 
the express purpose of creating con- 
fusion and deception in the minds of 
the public and displacement of the 
good will of another’s business. De 
Nobili Cigar Co. v. Nobile Cigar Co., 
56 F.(2d) 324 


84. Good Laney Doh Shop v. 
Smitter, 236 N.W. 872, 254 Mich. P 592. 


85. U.S.—General Film Co. of 
Missouri v. General Film Co. of 
Maine, 237 F. 64, 150 C.C.A..266; El- 
gin Nat. Watch Co. v. Loveland, 132 
F. 41; The Peck Brothers & Com- 
pany v. Peck Bros. Co., 113 F., 

51 C.C.A, 251, 62 L.R.A. 81. 


Cal.—Hainque v. Cyclops 
Works, 68 P. 1014, 136 Cal. 351. 


Del.—Liberty Life Assur. Soc. v. 
Heralds of Liberty of Delaware, 138 
A. 634, 15 Del.Ch. 369. 


Fla.—Children’s Bootery v. Sutker, 
107 So. 345, 91 Fla. 60, 44 A.L.R. 698. 


Ill Bender v. Bender Store & Of- 
fice Fixture Co., 178 Ill.App. 203. 


N.Y.—Chas. S. Higgins Co. v. Hig- 
gins Soap Co., 39 N.E. 490, 144 N.Y. 
462, 43 Am.S.R. 769, 27 L.R.A. 42. 


Or.—Umpqua Broccoli Exchange v. 
Uae. Valley Broccoli Growers, 
2451. 324, 117 Or. 678. 


Wash. —Hastern Outfitting Co. v. 
Manheim, 110 P. 28, 59 Wash. 428, 
35 LL. RiA.N.S. 251. 


Eng.—Hendriks  v. 
Ch.D. 638. 


e6. Aunt Jemima Mills Co. v. Rig- 
ney & Co., 234 F. 804 [rev on other 
grounds 247 F. 407, 159 C.C.A. 461, 
L.R.A.1918C 1039, and cert den 38 S. 
Ct. 222, 245 U.S. 672, 62 Lid. 540]. 


87. U.S.—L. E. Waterman Co. v. 
Modern Pen Co., 35 S.Ct. 91, 235 U.S. 
88, 59 L.Ed. 142 [aff 197 F. 534, 117 
C.C.A. 30]; Holland Furnace Co. v. 
New Holland Mach. Co., 24 F.(2d) 
751; Andrew Jergens Co. v. Bonded 
Products Corporation, 21 F.(2d) 419 
[mod 13 F.(2d) 417, and cert den 48 
S;Ct. 204, 275 U-S. 572, 72 L.Ed. 432]. 


Ark.—Terry v. Cooper, 286 S.W. 
806, 171 Ark. 722, 48 A.L.R. 1254. 


D.c.—Asbestone Co. v. Philip Car- 
ey Mfg. Co., 41 App.D.C. 507. | 


Ind.—Hartzler v. Goshen Churn & 
Ladder Co., 104 N.E. 34, 55 Ind.App. 
455. 


Mich.—Good Housekeeping Shop v. 
Smitter, 236 N.W. 872, 254 Mich. 592. 


Or.—Umpqua Broccoli Exchange v. 
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8s. U.S.—Celluloid eee COnn ie 
Cellonite Mfg. Co., 32 F. 


Cal.—Hainque v. Cy ae Iron 
Works, 68 P. 1014, 136 Cal. ab. 
Ill.—Hlgin Butter Co. v. Elgin 


Creamery Co., 40 N.E. 616, 155 Til. 
P27 spatias od Tl. App. 231]; Imperial 
Mfg. Co. v. Schwartz, 105 Il. App. 
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[63 C.J.] 439 


incorporators is immaterial if the name too close- 
ly resembles that of any other previously estab- 
lished corporation, partnership, or individual en- 
gaged in the same line of business, and material 
confusion or injury results therefrom,3® and, of 
course, a name selected and adopted for ‘the purpose 
of deception and calculated to produce it will be 
A corporate name, being in the nature 
of a property right,®°! will be protected from imi- 
tation constituting unfair competition,®? regardless 


525. 


Minn.—Sheffield-King Milling Co. 
v. Sheffield Mill, ete, Co., 117 N.W. 
447, 105 Minn. 315, 127 Am.S.R. 574; 
Nesne v. Sundet, 101 N.W. 490, 93 
Minn. 299, 106 Am.S.R. 439. — 


N.J.—Standard Table Oil Cloth Co. 
v. Trenton Oil Cloth, ete., Co., 63 A. 
846, 71 N.J.Eq. 555; International 
Silver Co. v. Wm. H. Rogers Corp., 
57 A. 1037, 66 N.J.Eq. 119 [rev on 
other grounds 60 A. 187, 67 N.J.Eq.. 
646, 110 Am.S.R. 506]; Medlar, ete., 
Shoe Co. v. Delsarte Mfg. Co., (Ch.) 
Beale 1089 [aff 61 A. 410, 68 N.J.Eq. 


N.Y.—Roy Watch-Case Co. Ve 
Camm-Roy Watch Case Co., 58 N.Y.S. 
979, 28 Misc. 45. 


R.L—Armington v. Palmer, 
308, 21 R.I. 109, 79 Am.S.R. 
R.A. 95, 


42 A. 
786, 43 L. 


Wash.—Eastern Outfitting Co. v. 
Manheim, 59 Wash. 428, 110 P. 28, 35 
L.R.A.N.S. 251. 


Eng.—Merchant Banking Co.  v. 
Merchant’s Joint Stock Bank, 9 Ch.D. 
560. 

89. Children’s Bootery v. Sutker, 
(Fla.) 107 So. 345, 44 A.L.R. 698. 


90. Cal.—Benioff v. Benioff, 222 P_ 
835, 64 Cal.App. 745. 


Ill.—Bender v. Bender Store & Of- 
fice Fixture Co., 178 Ill.App. 203. 


Minn.—Sheffield-King Milling Co. 
v. Sheffield Mill, ete., Co., 117 N.W. 
447, 105 Minn. 315, 127 Am.S.R. 574. 


N.J.—Mumford Molding Mach. Co. 
v. E. H. Mumford Co., 102 A. 9, 88 
N.J.Eq. 178; Munn & Co. v. Ameri- 
cana Co., 88 A. 330, 82 N.J.Eq. 63 
[mod on other grounds 91 A. 87, 83. 
N.J.Eq. 309, L.R.A.1916D 116]; Eure- 
ka Fire Hose Co. v. EHureka Rubber 
Mfg. Co., 71 A. 1134, 71 N.J.Eq. 300 
[aff 60 A. 561, 69 N.J.Eq. 159]; In- 
ternational Silver Co. v. William H. 
Rogers Corp., 60 A. 187, 67 N.J.Eq. 
646, 110 Am.S.R. 506 [rev 57 A. 725, 
66 N.J.Eq. 149). 


N.Y.—Henry W. Fishel & Sons v.. 
Distinctive Jewelry Co., 188 N.Y.S. 
633, 196 App.Div. 779. 


Or.—Umpqua Broccoli Exchange v. 
Um-Qua Valley Broccoli Growers, 245: 
P. 324, 117 Or. 678. 


91. Standard Oil Co. of New Mex- 
ico v. Standard Oil Co. of California,,. 
56 F.(2d) 978. 


92. U.S.—L. E. Waterman Co. v. 
Modern Pen Co., 35 S.Ct. 91, 235 U.S. 
88, 59 L.Hd. 142 [aff 197 F. 534, 117 
C.C.A. 30]; Standard Oil Co. of New 
Mexico v. Standard Oil Co. of Califor-— 
nia, 56 F.(2d) 973; Certain-Teed Prod- 
ucts Corporation v. Philadelphia & 
Suburban Mortg. Guarantee Co., 49 
F.(2d) 114; Buzby v. Davis, 150 F: 
275, 80 C.C.A. 163, 10 Ann.Cas. 68; 
Corbin v. Taussig, 132 F. 662 [rev on 
other grounds 142 F. 660, 73 C.C.A. 
656]; Newby v. Oregon Cent. R. Co.,. 
18 F.Cas.No. 10,144, Deady 609. 


Ark.—Terry v. Cooper, 286 S.W.. 
806, 171 Ark. 722, 48 A.L.R. 1254. 


440 [63 C.J.] 


TRADE-MARKS, TRADE-NAMES, 


of the character of the corporation,®* although an ; ority in adoption and user confers the superior 


injunction will be refused where no likelihood of 
deception by reason of the name is shown.°* 


Conn.—Middletown Trust Co. Vv. 
Middletown Nat. Bank, 147 A. 22, 110 


Conn. 13; Holmes v. Holmes, etc., 
Co., 37 Conn. 278, 9 Am.R. 324. 
Del.—Liberty Life Assur. Soe. v. 


Heralds of Liberty of Delaware, 138 
A. 634, 15 Del.Ch. 369. 


Ill.—Koebel v. Chicago Landlords’ 
Protective Bureau, 71 N.E. 362, 210 
M1. -176,. 102°Am:S/R. 154" Pati 122 111. 
App. 211]. 


Ind.—Minas Furniture Co. v. Ed- 
ward C. Minas Co., (App.) 165 N.E. 
84. 


Mich.—Dayton v. Imperial Sales & 
Parts Co., 161 N.W. 958, 195 Mich. 
397; Gordon Hollow Blast Grate Co. 
vi poorpon 105 N.W. 1118, 142 Mich. 

88. 


Minn.—Twin City Brief Printing 
‘Co. v. Review Pub. Co., 166 N.W. 413, 
139 Minn. 358, L.R.A.1918D 154. 


N.J.—Glucose Sugar Refining Co. v. 
American Glucose Sugar Refining Co., 
(Ch.) 56 A. 861. 


N.Y.—Long’s Hat Stores Corpora- 
tion v. Long’s Clothes, 231 N.Y.S. 107, 
224 App.Div. 497; Lerner Stores Cor- 
poration v. Lerner Ladies Apparel 
Shop, 218 N.Y.S. 442, 218 App.Div. 
427; German-American Button Co. v. 
A. Heymsfeld, Inc., 156 N.Y.S. 223, 
170 App.Div. 416; Sage Foundation 
Homes Co. v. Sage-Forest Hills Asso- 
ciates, 197 N.Y.S. 877, 119 Misc. 669; 
International Soc. v. International 
Soc., 59 N.Y:S. 785; Farmers’ L. & T. 
Co. v. Farmers’ L. & T. Co., 1 N.Y.S. 
44, 21 Abb.N.Cas. 104. 


Ohio.—Cleveland Opera Co. 
Cleveland Civic Opera Ass'n, 
N.E. 352, 22 OhioApp. 400. 


Or.—Umpqua Broccoli Exchange v. 
Um-Qua Valley Broccoli Growers, 245 
P. 324, 117 Or. 678. 


Pa.—New Method Steam Laundry 
Co. v. Tomlinson, 17 Pa.Dist. 362. 


Tenn.—Supreme Lodge K. P. v. 
Grand Lodge K. P., 2 Tenn.Civ.A. 429. 


Tex.—Grand Temple and Taber- 
nacle in State of Texas of Knights 
and Daughters of Tabor of Interna- 
tional Order of Twelve v. Independ- 
ent Order of Knights and Daughters 
of Tabor of America, (Commn.App.) 
44 §.W.(2d) 973 [rev (Civ.App.) 28 
S.W.(2d) 212]. 


Wash.—Wright Restaurant Co. v. 
Seattle Restaurant Co., 122 P. 348, 6 
Wash. 690. . 


Wis.—High Ct. of Wisconsin I. O. 
¥F.. v. State Ins. Com’r, 73 N.W. 326, 98 
Wis. 94. 4 


Eng.—wNorth Cheshire, etc., Brew- 
ery Co. v. Manchester Brewery Co., 
—1899] A.C. 88; Tussaud v. Tussaud, 
44 Ch.D. 678; Hendriks v. Montagu, 
17 Ch.D. 638; London, etc., Law As- 
sur. Soc. v. London, ete., Joint-Stock 


v. 
154 


Ins. Co., 11 Jur. 938; Accident Ins. 
Co. v. Accident, etc., Ins. Corp., 54 
L.J.Ch. 104; Guardian F., etc., Assur. 


Co. v. Guardian, etc., Ins. Co., 50 L.J. 
‘Ch. 253; General Reversionary Inv. 
Co. v. General Reversionary Co., 1 
Meg. 65; National Folding Box, etc., 
Co. v. National Folding Box Co., 13 
Reports 60; Albion Motor-car Co. v. 
Albion Carriage and Motor Body 
Works, 33 T.L.R. 346, 34 Rep.Pat. 
Cas. 257; Standard Bank of South 
Africa v. Standard Bank, 25 T.L.R. 
420, 26 Rep.Pat.Cas. 310. 


| Corporation, 


right.°° 
Pri- 


B.C.—Semi-Ready, Ltd. v. Semi- 
Ready, Ltd., 15 B.C. 301. 


Sask.—W. M. Houston Co. v. U. S. 
Houston, Ltd., 13 Sask.L. 143. 


[a] Effect of assuming corporate 
name by a corporation under the law 
of its creation is to exclusively ap- 
propriate that name. Certain-Teed 
Products Corporation v. Philadelphia 
& Suburban Mortg. Guarantee Co., 
49 F.(2d) 114. 


[b] Revocation of license to use 
name.—(1) A complainant which 
used the name of a patentee in its 
corporate title and manufactured the 
patented machine, has been held not 
entitled, after revocation of its li- 
cense, to use the name of the pat- 
entee to indicate it was still manufac- 
turing under the patent (Mumford 
Molding Mach. Co. v. EB. H. Mumford 


Co., 102 A. 9, 88 N.J.Eq. 178), (2) and. 


a defendant has been held not en- 
titled to use the name of the patentee 
so as to indicate that its goods were 
those of complainant (Mumford 
Molding Mach. Co. v. E. H. Mumford 
Co., supra). 


[c] Use constituting misrepresen- 
tation.—(1) Misrepresentation in the 
use of a corporate name, although in- 
nocent at inception, may become 
wrongful, if persisted in after know- 
ing of its tendency to deceive (Hast- 
ern Const. Co. v. Eastern Engineering 
159 NH. 397, 246 NY. 
459) and (2) if the use of a name by 
defendant induces a belief in those 
dealing with defendant that they are 
dealing with plaintiff, such use con- 
stitutes: “misrepresentation” (Hast- 
ern Const. Co. v. Eastern Engineering 
Corporation, supra) (3) the test in 
determining whether to enjoin the 
use of a corporate name is whether 
the resemblance tends to produce con- 
fusion and consequent damages 
(Hastern Const. Co. vy. Eastern En- 
gineering Corporation, supra). 


[d] Exclusive right at common 
law.—(1) A corporation has the 
right to the exclusive use of its name 
at common law (Drive It Yourself 
Co. v. North, 130 A. 57, 148 Md. 609, 
43 A.L.R. 206) (2) and such right in- 
cludes the further right to prohibit 
another from using a name so similar 
as to be calculated to deceive the pub- 
lic (Drive It Yourself Co. v. North, 
supra). 


93.. Grand Temple and Tabernacle 
in State of Texas of Knights and 
Daughters of Tabor of International 
Order of Twelve v. Independent Or- 
der of Knights and Daughters of 
Tabor of America, (Tex.Commn.App.) 
44 S.W.(2d) 9738 [rev (Civ.App.) 28 
S.W.(2d) 212). 


[a] Patriotic societies—(1) Al- 
though it has been held that the rules 
governing the right to trade-marks 
and trade-names should not be ap- 
plied with strictness to actions for in- 
fringement on the right to an exclu- 
Sive name between societies formed 
for patriotic and unselfish ends 
(Colonial Dames of America vy. Colo- 
nial Dames of New York, 60 N.Y.S. 
302, 29 Misc. 10 [aff 71 N.Y.S. 1184, 63 
App.Div. 615 (aff 65 N.E. 1115, 173 
N.Y. 586)]), (2) injunctive relief has 
been granted against the use of simi- 
lar corporate names of such societies 
(Society of War of 1812 v. Society of 
War of 1812,°62 N.Y.S. 355, 46 App. 
Div. 568). 


94. U.S.—Fidelity Bond & Mort- 


Although it has been held that a decep- 
tive corporate name should be enjoined only for 


gage Co. v. Fidelity Bond & Mortgage 
Co. of Texas, 37 F.(2d) 99: [aff 33 F. 
(2d) 580]; Gallet v. R. & G. Soap & 
Supply Co., 254 F. 802, 166 C.C.A. 248; 
Keystone Oil & Mfg. Co. v. Buzby, 
219 W473 185 EsCuAT Le oclrevs Z0Gw i. 
136 and cert den 35 S.Ct. 417, 238 
U.S. 617, 59 L.Ed. 1491]; Investor 
Pub. Co. v. Dobinson, 82 F. 56; Inves- 
tor Pub. Co. v. Dobinson, 72 F. 603. 


Conn.—Middletown Trust Ca. v. 
Middletown Nat. Bank, 147 A. 22, 110 
Conn. 13. 


Ga.—Saunders System Atlanta Co. 
v. Drive It Yourself Co. of Georgia, 
123 S.B. 132, 158 Ga. 1. 


N.Y.—Corning Glass Works vy. Corn- 
ing Cut Glass Co., 90 N.H. 449, 197 
N.Y. 173; Hygeia Water Ice Co. v. 
New York Hygeia Ice Co., 35 N.E. 417, 
140 N.Y. 94; Elize Costume Co. v. 
Mme. Elize, Inc., 201 N.Y.S. 545, 206 
App.Div. 503. 


Or.—Umpqua Broccoli Exchange v. 
Um-Qua Valley Broccoli Growers, 245 
P. 324, 117 Or. 678. 


Eng.—General Reversionary Inv. 
Co. v. General Reversionary Co., 1 
Meg. 65; Waring & Gillow, Lim. v. 
Gillow & Gillow, Lim., 32 T.L.R. 389, 
33 Rep.Pat.Cas. 173. 


Austr.—The Bendigo, etc., Hxecu- 
tors Co., Ltd. v. The Sandhurst, etce., 
Co., Ltd., 9 Austr.C.L.R. 474. 


[a] Degree of resemblance justi- 
fying relief.—If the resemblance of 


| two corporate names is such as to 


mislead purchasers or those doing 
business with the corporation who 
are acting with ordinary and reason- 
able caution, or if it is calculated to 
deceive the ordinary buyer under or- 
dinary conditions, the resemblance is 
sufficient to entitle the one first adopt- 
ing the name to relief. Iowa Auto 
Market v. Auto Market & Exchange, 
197 N.W. 321, 197 Iowa 420. 


Actual or probable deception gen- 
erally see supra § 104. > 


95. U.S.—Holland Furnace Co. v. 
Nee Holland Mach. Co., 24 F.(2d) 


Ill.— Ambassador Hotel Corporation 
v. Hotel Sherman Co., 226 Ill.App. 
247; German Hanoverian, ete., Coach 
Horse Assoc. v. Oldenberg Coach 
Horse Assoc., 46 Ill.App. 281. 


N.Y.—S. Howes Co. v. Howes Grain- 
Cleaner Co., 46 N.Y.S. 165, 19 App. 
Div. 625. 


S.D.—Bidwell v. Collins, 164 N.W. 
969, 39 S.D. 395. 


Wis.—High Ct. of Wisconsin I. O. 
F. v. State Ins. Com’r, 73 N.W.. 326, 
98 Wis. 94. 


{a] Use of original corporate 
name after change.—Plaintiff, who 
withdrew from a corporation, organiz- 
ing a competitive business, could not 
enjoin listing the original corporate 
name in the telephone directory, not- 
withstanding defendant changed it. 
Henri Petetin, Inc. v. Baudean, Ine., 
137 So. 755, 18 La.App. 314. 


[b] Advertisement of intention to 
use.—An allegation showing that 
complainants advertised throughout 
the country their intention to use a 
particular trade-name as a symbol of 
their organization or group of hotels, 
not followed by actual user as a sym- 
bol of such organization until after 
the use of such name by defendant, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 122] 


so long as the corporation deals in competitive 
goods,°® it has also been held that a corporation’s 
right to protection against the use of a confusingly 
similar name exists notwithstanding the businesses 
are not alike, where confusion as to identities is 
likely to injure the credit or business reputation 


of the prior user of the name.®7 


of statutory prohibitions against the use of a cor- 
porate name by a partnership or individual, the 
rules of unfair competition are controlling.®® 
junction may be granted at the suit of a domestic 
corporation to restrain the use of a similar cor- 
porate name by another domestic corporation,®® or 
the use of a similar name within the state by a for- 
eign corporation, although the latter has been l- 
censed to do business within the state. 
there is authority to the contrary? it has been held 
that a foreign corporation cannot restrain a domes- 


is not an allegation showing prior 
user by complainants of such trade 
name, although it is alleged that one 
of the hotels in their group bore the 
name in question prior to its use by 
defendant. Ambassador Hotel Corpo- 
ration v. Hotel Sherman Co., 226 Ill. 
App. 247. 


96. Eureka Fire Hose Co. v. 
Eureka Rubber Mfg. Co., 60 A. 561, 69 
N.J.Eq. 159 [aff 71 A. 1134, 71 N.J. 
Hq. 300]. 


[a] Corporate names categorized 
with unregistered trade-marks.—(1) 
Where corporate names are to be 
categorized with unregistered trade- 
marks, they will be protected in ac- 
cordance with the general rules ap- 
plicable in unfair competition 
(American Radio Stores v. American 
Radio & Television Stores Corpora- 
tion, (Del.Ch.) 150 A. 180; Standard 
Oilshares v. Standard Oil Group, (Del. 
Ch.) 150 A. 174), (2) and, hence, the 
name will be protected against use by 
others only in the locality where the 
business is conducted and the name 
is known (American Radio Stores v. 
American Radio & Television Stores 
Corporation, supra). 


97. Standard Oil Co. of New Mex- 
ico v. Standard Oil Co. of California, 
56 F.(2d) 9738. 


Necessity generally of competition 
in order to obtain, injuncticn see 
supra § 100. 


98. Good Housekeeping Shop. v. 
Smitter, 236 N.W. 872, 254 Mich. 
592. 


99. I1l.—International Committee 
Weeawi.. GL A... v. Chicago Y.-W..C..A., 
62 N.E. 551, 194 Ill. 194, 56 L.R.A. 
888. 


La.—Henri Petetin, Inc. v. Baudean, 
Inc., 137 So. 755, 18 La.App. 314. 


N.Y.—Hygeia Water Ice Co. v. New 
York Hygeia Ice Co., 35 N.E. 417, 140 
N.Y. 94; People v. O’Brien, 91 N.Y.S. 
649, 101 App.Div. 296; Society of War 
of 1812 v. Society of War of 1812, 62 
N.Y.S. 355, 46 App.Div. 568; Legal 
f vy. Co-operative Legal Aid 
Soc., 83: N-¥.S: -926,7 41 Mise. 127; 
Roy Watch-Case Co. v. Camm-Roy 
Watch-Case Co., 58 N.Y.S. 
Misc. 45; International ‘Soc. 
ternational Soc., 59 N.Y.S. 785. 

Pa.—Ft. Pitt Bldg., etc., Assoc. v. 
Model Plan Bldg., etc., Assoc., 28 A. 
215, 159 Pa. 308. 

R.L—Armington v. Palmer, 42 A. 
308, 21 R.I. 109, 79 Am.S.R. 786, 43 
L.R.A. 95. 


B.Cc.—Semi-Ready, Ltd. v. Semi- 


AND UNFAIR COMPETITION 


In the absence 


In- 
so as to enjoin 
in the absence 
ceive.” 


Although 


complied with.° 


Ready, Ltd., 15 B.C. 301. 


[a] Private suit, and not quo war- 
ranto proceeding, is the proper rem- 
edy for unfair competition, by means 
of confusing corporate names. Bos- 
ton Rubber Shoe Co. v. Boston Rubber 
Co., 21 N.E. 875, 149 Mass. 486. 


1. American Clay Mfg. Co. v. 
American Clay Mfg. Co., 47 A. 936, 
198 Pa. 189; Akron Tire Co. of Phila., 
Inc. v. Akron Tire Co. of N. Y., Inc., 
24 Pa.Dist. 676. 


2. Atlas Assur. Co. v. Atlas Ins. 
Co., 112 N.W. 232, 114 N.W. 609, 138 
Iowa 228, 128 Am.S.R. 189, 15 L.R.A. 
N.S. 625; National Folding Box, etc., 
Co. v. National Folding Box Co., 13 
Reports 60, 43 Wkly.Rep. 156. 


3. Continental Ins. Co. v. Con- 
tinental Fire Assoc., 101 F. 255, 41 
C.C.A. 326; Hazelton Boiler Co. v. 
Hazelton Tripod Boiler Co., 30 N.E. 
339, 142 Ill. 494 [aff 40 Ill.App. 430]; 
Boston Rubber Shoe Co. v. Montreal 
Boston Rubber Shoe Co., 32 Can.8S.C. 
3L5. 


[a] Principle discussed.—‘‘The 
complainant is in the attitude of a 
foreign corporation coming into this 
state, and seeking to contest the right 
to the use of a corporate name which 
this state, in furtherance of its own 
public policy and in the exercise of its 
own sovereignty, has seen fit to be- 
stow upon one of itS own corpora- 
tions. For such a purpose a foreign 
corporation, ordinarily, at least, can 
have no standing in our courts. Such 
corporations do not come into this 
state as a matter of legal right, but 
only by comity, and they can not be 
permitted to come for the purpose of 
asserting rights in contravention of 
our laws or public policy. It is com- 
petent for this state, whenever it sees 
fit to do so, to debar any or all foreign 
corporations from doing business 
here; and whatever it may do by way 
of chartering corporations of its own 
can not be called in question by cor- 
porations which are here only by a 
species of legal sufferance. We 
would not be understood, however, as 
holding that cases may not arise 
where the name of a foreign corpora- 
tion has so far become its trade-mark 
or trade-name as to entitle it to pro- 
tection in our courts against infringe- 
ment caused by the chartering of a 
domestic corporation by the same 
name. We only wish to hold that 
the present case is not of that char- 
acter.”’ Hazelton Boiler Co. v. Hazel- 
ton Tripod Boiler Co., 30 N.E. 339, 
348, 142 Ill, 494. 


4, Lawrence vy. Times Pub. Co., 90 
F, 24; Hazelton Boiler Co. v. Hazel- 


Statutes relating to corporate names. 
tion statutes usually prohibit the assumption of a 
name likely to be confused with the name of an 
existing corporation,’ and such statutes must be 
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tic corporation from using a corporate name similar 
to its own, unless that name has become a trade- 
mark or a trade-name,®? particularly where the do- 
mesti¢, corporation was first formed.* 
tion may be enjoined from using the name of an 
unincorporated society or association.® 
names made up solely of generic and descriptive terms: 
cannot be exclusively appropriated,* and corpora- 
tions cannot acquire the right to use such names 
where they have not acquired a secondary meaning 


A corpora- 


Corporate 


their use by another corporation, 
of actual fraud or intent to de- 


Corpora- 


The provisions of some of these 


ton Tripod Boiler Co., 30 N.E. 339, 142 
Til. 494 [aff 40 Ill.App. 430]. 


5. Aiello v. Montecaloo, 44 A. 931, 
21 R.I. 496. 


6. Howe Scale Co. v. Wyckoff, 25 
S.Ct. 609, 198 U.S. 118, 49 L.Ed. 972; 
American Wine Co. v. Kohliman, 158 
F’. 830; Hygeia Distilled Water Co. v. 
Hygeia Ice Co., 45 A. 957, 72 Conn. 
646, 49 L.R.A.-147. 


[a] Descriptive name.—The use 
of a descriptive name of a product as 
the name of a corporation will not 
be enjoined where such use was not 
accompanied by any wrongful con- 
duct having the effect of falsely 
representing the origin or source of 
its product or attempting to palm it 
off on the purchasing public as the 
product of plaintiffs... Dry Ice Cor- 
poration of America v. Louisiana Dry 
Ice Corporation, 54 F.(2d) 882 [rev 46 
F.(2d) 526, and cert den 52 S.Ct. 640]. 


7. Drive It Yourself Co. v. North, 
130 A. 57, 148 Md. 609, 43 A.L.R. 206. 


8 See statutory provisions; and 
Corporations § 3738. 
9. N. L. Pierce Nat. Detective 


Agency v. Pierce Detective Agency, 
117 So. 191, 217 Ala. 594; National 
Grocery Co. v. National Stores Corpo- 
ration, 123 A. 740, 95 N.J.Eq. 588 [aff 
127 A. 925, 97 N.J.Eq. 860]; Glucose 
Sugar Refining Co. v. American Sugar 
Refining Co., (N.J.Ch.) 56 <A. 861; 
Society of War of 1812 v. Society of 
War of 1812, 62 N.Y.S: 355, 46 A'pp. 
Div. 568; Aiello v. Montecaloo, 44.A. 
931, 21 R.I. 496; Armington y. Palm- 
er, 42: A. 308, 21 R.I. 109, 79 Am.S.R. 
786, 438 L.R.A. 95. 


[a] To violate statute, the simi- 
larity of names must be such as to 
mislead a person of average intelli- 
gence. John L. Whiting-J. J. Adams: 
Co. v. Adams-White Brush Co., 156 
N.E. 880, 260 Mass. 137. 


[b] Court not bound by corpora- 
tion commission’s decision.—A state 
corporation commission’s decision, in 
granting a charter, that the name is 
not confusingly similar to the exist- 
ing corporation’s, does not preclude 
the court from granting an injunc- 
tion, under N. M. L. (1927) c 112 § 1. 
Standard Oil Co. of New Mexico v. 
Standard Oil Co. of California, 56 F.. 
(2d) 973. 


[e] In refusing leave to change 
corporate name, under statutes pro- 
viding for such changes, the danger 
of the new name causing confusion or 
deception may be considered as af- 
fecting the discretion of the state of- 
ficers. Chas. S. Higgins Co. v. Hig- 
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statutes have been held not to add anything of 
substantial foree to the common-law doctrine in 
trade-names, 
competition,'® and it has also been held that in 
view of such statutes a corporation is not so immune 
from attack on the ground of unfair competition 
by reason of its name as is an individual using his 


relation to trade-marks, 


gins Soap Co., 39 N.E. 490, 144 N.Y. 
462, 43° Am.S.R. 769, 27 LRA. 42; 
In re U. S. Mercantile Reporting, etc., 
Agency, 21 N.H. 1084, 115 N.Y. 176 
[dism 4 N.Y.S. 916, 52 Hun 611]. 


{d] Individual or partnership 
adopting name similaxy to corporate 
trade-name.—Under the principle of 
Gen. Corp. L. § 6, relating to filing or 
recording of a corporate name, an 1n- 
dividual or copartnership will not 
be permitted to adopt a trade-name 
essentially similar to that of a _ cor- 
poration in existence and calculated 
to deceive. German-American Button 
Co. v. A. Heymsfeld, Inc., 156 N.Y.S. 
223, 170 App.Div. 416. 


fe] Restraining incorporation.— 
(1) Although there is authority to 
the contrary (Hendriks v. Montagu, 
17 Ch.D. 638), (2) it has been held 
that an action will not lie to restrain 
the incorporation of a company under 
a name similar to that of an existing 
company or corporation (Elgin Nat. 
Watch Co. v. Loveland, 132 F. 41; 
American O. S. C. v. Merrill, 24 N.E. 
918. 151 Mass. 558, 8 L.R.A. 320; Peo- 
ple v. Home L. Assur. Co., 69 N.W. 
653, 111 Mich. 405). 


10. Driverless Car Co. v. Glessner- 
Thornberry Driverless Car Co., 264 P. 
653, 83 Colo. 262. 


11. Harrison Transfer Co. v. Har- 
ris Transfer & Warehouse Co., 95 So. 
12, 208 Ala. 631. 


12. Brown v. Farda, 194 N.Y.S. 247. 


13. U.S.—R. H. Macy & Co. v. 
Macys, Inc., 39 F.(2d) 186; Terminal 
Barber Shops v. Zoberg, 28 F.(2d) 
‘807; United Drug Co. v. Parodney, 
24 HC20)) b7 Gnd. Eo Rowley. Co, ‘v. 
Rowley, 18 F.(2d) 700; Richmond 
Remedies Co. v. Dr. Miles Medical 
Co, 16 (2d) 598; Bally. Best, 135 
F. 434; Block v. Standard Distilling, 
€tc.,,Co., 95 F. 978. 


Ala.—N. L. Pierce Nat. Detective 
Agency v. Pierce Detective Agen- 
ey, 117 So. 191, 217 Ala. 594; Mobile 
Transfer Co. v. Schwarz, 70 So. 640, 
195 Ala. 454. 


Cal.—Dunston y. Los Angeles Van 
& Storage Co., 131 P. 115, 165) Cal. 89; 
Hainque v. Cyclops Iron Works, 68 
RP. 1014, 136 Cal. 351; Nolan Bros. 
Shoe Co. v. Nolan, 63 P. 480, 131 Cal. 
271, 82 Am.S.R. 346, 53 L.R.A. 384; 
Weinstock v. Marks, 42 P. 142, 109 Cal. 
529, -b0') Am.S.R. 57, 30): L.R.A. 182; 
Woodward vy. Lazar, 21 Cal. 448, 82 
Am.D. 751; Benioff v. Benioff, 222 P. 
835, 64 Cal.App. 745. 


Ga.—Saunders System Atlanta Co. 
v. Drive It Yourself Co. of Georgia, 
123 S.H. 132, 158 Ga. 1. 


Ill.—People v. Rose, 76 N.E. 42, 219 
Ill. 46; International Committee Y. 
Wein Aw. Vi. OhniGa eon Yall W ate eAc, 66.2 
N.E. 551, 194 Ill. 194, 56 L.R.A. 888; 
Nokes v. Mueller, 72 Ill.App. 431; 
Mossler vy. Jacobs, 66 Ill.App. 571. 


Ind.—Computing Cheese Cutter Co. 
v. Dunn, 88 N.B. 938, 45 Ind.App. 20. 


Iowa.—Motor Accessories Mfg. Co. 
v. Marshalltown Motor Material Mfg. 
Co., 149 N.W. 184, 167 Iowa 202; Dy- 
ment v. Lewis, 123 N.W. 244, 144 Iowa 
509, 26 L.R.A.N.S. 73; Atlas Assur. 


TRADE-MARKS, TRADE-NAMES, 


or unfair 


Co.. v. Atlas Ins. Co., 112 N.W. 232, 
138 Iowa 228, 114 N.W. 609, 128 Am. 
S.R. 189, 15 L.R.A.N.S. 625. 


Ky.—Dewitt v. Mathey, 
DES F Si Key L. H25iG. 


Md.—Bagby, ete., Co. v. Rivers, 40 
A. 171, 87 Md. 400, 67 Am.S.R. 357,540 
L.R.A. 632. 


Mass.—Viano y. Baccigalupo, 67 N. 
E. 641, 183 Mass. 160; Samuels v. 
Spitzer, 58 N.E. 693, 177 Mass. .226. 


Mich.—Finney’s Orchestra v. Fin- 
ney’s Famous Orchestra, 126 N.W. 
198, 161 Mich. 289, 28 L.R.A.N.S. 458. 


Minn.—Nesne v. Sundet, 101 N.W. 
490, 98 Minn. 299, 106 Am.S.R. 439; 
Rickard v. Caton College Co., 92 N. 
W. 958, 88 Minn. 242. 


Mo.—Sanders vy. Jacob, 20 Mo.App. 
96. 


Neb.—Carter Transfer & Storage 
Co. v. Carter, 184 N.W. 113, 106 Neb. 
531; Regent Shoe Mfg. Co. v. Haaker, 
106 N.W. 595, 75 Neb. 426, 4 L.R.A.N. 
S. 447; Miskell v. Prokop, 79 N.W. 
552, 58 Neb. 628. 


N.J.—Smyth Sales Corporation v. 
Kaveny, 156 A. 322, 109 N.J.Eq. 138; 
Robert H. Ingersoll & Bro. v. Hahne 
& Co., 108 A. 128, 89 N.J.Eq. 332. 


N.Y.—Ball vy. Broadway Bazaar, 87 
N.B. /674;,- 194. NY. 14295 Chas. 7S: 
Higgins v. Higgins Soap Co., 39 N. 
490, (444). N.Y. 462, -43 Am;S, 

étec., 
: ; 22.65% 159 
Am.R. 278; Long’s Hat Stores Cor- 
poration v. Long’s Clothes, 231 N. 
Y.S. 107, 224 Aspp.Div. 497; Salamy v. 
Sorgeus, 210 N.Y.S. 246, 213 App.Div. 
160; Lucile Limited, New York & 
Raris vy. Schrier, 181 N:Y.S. 694, 192 
App.Div. 567; Mitchel H. Mark Real- 
ty Corp. v. Major Amusement Co., 
168 N.Y.S. 244, 180 App.Div. 549; Ger- 
man-American Button Co. v. A. 
Heymsfeld, Inc., 156 N.Y.S. 228, 170 
App.Div. 416: Material Men’s Mercan- 
tile Ass’n y. New York Material Men’s 
Mercantile Ass’n, 155 N.Y.S. 706, 169 
App.Div. 843 [aff 121 N.E. 878, 224 
N.Y. 670]; Burrow v. Marceau, 109 
N.¥.S. 105, 124 App.Div. 665; Fay 
v. Lambourne, 108 N.Y.S. 874, 124 App. 
Div. 245 [aff 90 N.E. 1158, 196 NVY. 
575]; Pettes vy. American Watchman’s 
Clock Co., 85 N.Y.S. 900, 89 App.Div. 
345; Cohn v. Reynolds, 58 N.Y.S. 1138, 
40 App.Div. 619 [aff 57 N.Y.S. 469, 
26 Misc. 473]; Church v. Kresner, 49 
N.Y.S. 742, 26 App.Div. 349; Howard 
v. Henriques, 5 N.Y.Super. 725; Bush 
Terminal Co. v. Bush Terminal 
Trucking Co., 206 N.Y.S. 2, 123 Misc. 
448; Columbia Grammar School v. 
Clawson, 200 N.Y.S. 768, 
841; American Novelty, ete., Co. v. 
Manufacturing lJlectrical Novelty 
Co., 73 N:¥.S. 755, 86 Misc. 450; Arn- 
heim vy. Arnheim, 59 N.Y.S. 948, 28 
Mise. 399; Schmid v. De Grauw, 59 
N.Y.S. 569, 27 Misc. 693; Elbs v. Roch- 
ester Bgg Carrier Co., 134 N.Y.S. 
979; Brown vy. Braunstein, 83 N.Y.S. 
1096; International Soc. v. Interna- 
tional Soc., 59 N.Y.S. 785; De Youngs 
v. Jung, 25 N.Y.S. 479 [aff 27 N.Y.S. 
370, 7 Misc. 56]; Kingsley vy. Jacoby, 
20 N.Y.S. 46, 28 Abb.N.Cas. 451; New 
York Cab Co. v. Mooney, 15 Abb.N, 
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family name in business.*? 

[§ 123] 6. Name in Which Business Conducted. 
Provided unfair competition has been created by 
such use,!2 the name in which a business is con- 
ducted will be protected against use or imitation 
by another,!® as the right to injunctive relief is 
not limited to trade-marks and trade-names as ap- 


Cas. 152; Peterson v. Humphrey, 4 
Abb.Pr. 394; Hazard v. Caswell, 57 
How.Pr. 1 [rev on other grounds, 93 
NiYs. 259, 945 2 Am Roe L984; McCardell 
vy. Peck, 28 How.Pr. 120; Christy v. 
Murphy, 12 How.Pr. 77. 


Ohio.—Brass, ete., Works Co. v. 
Payne, 33 N.E. 88, 50 OhioSt. 115, 
19 L.R.A. 82; Big Store Co. v. Levine, 
22 OhioN.P.N.S. 469; Lippman v. Mar- 
tin, 8 OhioS.&C.P. 485, 5 OhioN.P. 120; 
Christy v. Groves, 2 OhioS.&C.P. 384, 
3 OhioN.P. 293. 


Pa.—North American Provision Co. 
v. Millar, 85 Pa.Super. 265; Potter v. 
Osgood, 79 Pa.Super. 397; Dollar 
Cleaners & Dyers, Inc. v. Orange Dol- 
lar Cleaning Co., 13 Pa.Dist.&Co. 374; 
Goldberg v. Zaisel, 13 Pa.Dist.&Co. 
37; Credit Clearing House v. Bogin- 
sky, 3 Pa.Dist.&Co. 655; Shoemaker 
v. Ulmer, 15 Pa.Dist. 159; Goodwin 
v. Hamilton, 6 Pa.Dist. 705, 19 Pa.Co. 
652; Colton v. Thomas, 2 Brewst. 308, 
7 Phila. 257; Sapp v. New York Dental 
Parlors, 4 Lack.Leg.N. 114; Winsor 
v. Clyde, 9 Phila. 513. 


Philippine.-—Del Rosario v. 
gue, 15 Philippine 345. 


R.I.—Cady v. Schultz, 32 A. .915, 19. 
Boe 193,° 61, Am:S:.R:. 763,, 29 ees 


S.D.—Zweck v.. Aberdeen Laundry 
Se eee Co., 183 N.W. 118, 44 


_Tex.—Scanlan vy. Williams, 53 Tex. 
Civ.App. 28, 114 S.W. 862. 


Wash.—Code v. Seattle Theatre 
Corporation, 298 P. 432, 162 Wash. 
379; Eastern Outfitting Co. v. Man- 
heim, 110 P. 28, 59 Wash. 428, 35 L. 
R.A.N.S. 251. 


Eng.—Montreal Lith. Co. v. Sabis- 
ton, [1899] A.C. 610; North Cheshire, 
ete., Brewery Co. v. Manchester Brew- 
ery Co., [1899] A.C.°83; Hookham -v. 
Portage, L.R. 8 Ch. 91; Lee v. Haley, 
L.R. 5 Ch. 155; Ewing v. Buttercup 
Margarine Co., [1917] 2 Ch. 1; Aera- 
tors v. Tollitt, [1902] 2 Ch. 319; Man- 
chester Brewery Co. v. North Chesh- 
ire, ete., Brewery. Co., [1/898]. 2 Ch. 
539; Saunders v. Sun L. Assur. Co. of 
Canada, [1894] 1 Ch. 537; Tussaud v. 
Tussaud, 44 Ch.D.. 678; Boulnois v. 
Peake;: 13 ChD: 513 notes (Crotiean 
Day, 7 Beav. 84, 29 Eng.Ch. 84, 49 
Reprint 994; Burgess v. Burgess, 3 
DeG.M.&G. 896, 52 Eng.Ch. 696, 43 
Reprint 351; Glenny v. Smith, 2 Dr. 
&Sm. 476, 62 Reprint 701; Churton v. 
Douglas, Johns. 174, 70 Reprint 385; 
Knott v. Morgan, 2 Keen 213, 15 Eng. 
Ch. 213, 48 Reprint 610; Accident Ins. 
Co. v. Accident, ete., Ins. Co., 54 
J.Ch. 104; Guardian F., 
Guardian, etc., Ins. Co., 
Beet UR Fe Hudson vy. 
L.J.Ch. 79; Dence v. Mason, 
[1877] W.N. 23; Hoby v. Grosvenor 
Library Co., 28 Wkly.Rep. 386. 


Can.—Montreal Lith. Co. vy. Sabis- 
ton, 3 Rev.deJur,. 403. 


Quio- 


Man.—Matthews v. Omansky, 24 
Man. 85. 
Ont.—Robinson y. Bogle, 18 Ont. 


387; Walker vy. Alley, 13 GrantCh. 366. 


Que.—Laing Packing, ete. Co. v. 
Laing, 25 Que.Super. 344, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 


aera? 


Osborne, - 


7 


‘ 


£. 


Ae 


Bh ae 


§ 123] 


phed to some specific article or class of merchan- 
dise, but is applicable to a trade-name when used in 
connection with a business of any kind so as to 
become affixed to the establishment.14 
business under confusing and deceptive names con- 
stitutes unfair competition; and this rule has been 


_{a] Ground for relief.—(1) Plain- 
tiff in cases relating to trade-names 
has not any property in the particular 
title, but he has a right to prevent 
others from personating his business 
by using such a description as would 
lead customers to suppose they were 
trading with plaintiff. Lee v. Haley, 
L.R. 5 Ch. 155; Boulnois vy. Peake, 13 
Ch.D. 513 note. (2) The trade-name 
of an established enterprise is regard- 
ed as of importance, and the right to 
its exclusive use generally recognized. 
It is not in the nature of a trade-mark, 
and of necessity is closely connected 
with the good-will. It is the desig- 
nation by which the company is 
known and addressed by its patrons. 
Millspaugh Laundry v. Sioux City 
First Nat. Bank, 94 N.W. 262, 263, 120 
Iowa 1. 


{b] Name inextricably entwined 
with good will—The name under 
which a business is carried on is in- 
extricably entwined with its reputa- 
tion and good will. Louis’ Restaurant 
v. Coffey, 230 N.Y.S. 82, 132 Misc. 690. 


{e] Similar name.—An unfair use 
of the trade-name may exist, although 
the exact name is not used, or al- 
though only part of the trade-name is 
used. Richmond Remedies Co. v. Dr. 
Miles Medical Co., 16 F.(2d) 598. 


[d] Trade-name different from 
corporate name.—(1) A corporation 
has been held entitled to enjoin the 
use of its trade-name, although it is 
not the corporate name (Boston Rub- 
ber Shoe Co. v. Boston Rubber Co., 
21 N.E. 875, 149 Mass. 436; Mitchel 
H. Mark Realty Corp. v. Major 
Amusement Co., 168 N.Y.S. 244, 180 
App.Div. 549; Wright Restaurant Co. 
v. Seattle Restaurant Co., 122 P. 348, 
67 Wash. 690), (2) and the fact that 
a trade-name adopted by a corpora- 
tion is arbitrary and composed of 
geographical description has been 
held not to alter its right to have 
that name protected from unlawful 
infringement (German-American But- 
ton Co. v. A. Heymsfeld, Inc., 156 N. 
Y.S. 228, 170 App.Div. 416. -See also 
New York Belting, etc., Co. v. Good- 
year Rubber Hose, etc., Co., 7 Pa. 
Dist. 76, 20 Pa.Co. 493 [holding that 
there may be circumstances under 
which a corporation may acquire a 
trade-name in connection with the 
identification of its goods and their 
origin, but ordinarily a corporation 
has no right to any name except its 
corporate name]). 


[e] Name attached to building.— 
A tenant cannot apply a particular 
name to a building, intended to be 
descriptive of the building and not 
of the business, and then after re- 
moval apply such name to another 
and different building in which he 
transacts his business. Armstrong v. 
Kleinhans, 82 Ky. 303, 6 Ky.L. 561, 
56 Am.R. 894. Principle applied to 
hotels see infra note 15 [c]. 


[f] Use of confusing name in tel- 
ephone directory so as to divert busi- 
ness is unfair competition, and may 
be enjoined. Scanlan v. Williams, 114 
S.W. 862, 53 Tex.Civ.App. 28. 


[g] Doctrine, De minimis non cu- 
rat lex, does not apply in cases of in- 
fringements on trade-names. Shoe- 
maker y. Ulmer, 15 Pa.Dist. 159. 


14. Wright Restaurant Co. v. Seat- 
[63 C. J.—25] 


AND UNFAIR COMPETITION 


Condueting 


tle Restaurant Co., 
Wash. 690. 


15. O’Grady v. McDonald, 66 A. 
175, 72 N.J.Eq. 805; Wilcoxen v. Mc- 
Cray, 38 N.J.Eq. 466; Howard v. Hen- 
riques, 5 N.Y.Supern 725; Martell v. 
St. Francis Hotel Co., 98 P. 1116, 51 
Wash. 875, 16 Ann.Cas. 593. 


[a] That defendant’s hotel is 
larger and more expensive, and caters 
more to transient trade, while that of 
plaintiffs, although taking transients, 
is more of a family hotel, is no de- 
fense. Martell v. St. Francis Hotel 
Cb., 98 P. 1116, 51 Wash. 375, 16 Ann. 
Cas. 593. Defenses generally see su- 
pra §§ 1138, 114. 


[b] Combination of “Inn” with 
place name.—aA hotel proprietor may 
acquire a right to the exclusive use 
of the name of a place in conjunction 
with the word “Inn” for the name 
of his hotel. Busch v. Gross, 64 A. 
754, 71 N.J.Eq. 508. 


[c] Name localized to building.— 
(1) The fact that no owner of a build- 
ing used as a hotel has ever person- 
ally conducted a hotel therein has 
been held not a controlling factor in 
determining whether the name has 
become localized to the _ building 
(Freeland v. Burdick, 204 S.W. 1123, 
200 Mo.App. 226); (2) the name of 
a hotel has been held to remain with 
its location, rather than with the 
proprietor, and to pass with the 
premises to successive proprietors, 
where the building is designed to be 
used permanently as a hotel, and the 
name is impersonal, and has been 
applied exclusively to the one place 
(Freeland v. Burdick, supra); (3) and 
the fact that during the tenancy of 
a lessee the reputation of the hotel 
was improved has been held not to 
entitle the lessee to the use of the 
name for an opposition hotel at the 
end of the term (O’Grady v. McDon- 
ald, 66 A. 175, 72 N.J.Eq. 805, 806). 
(4) However, the name of a hotel is 
not necessarily connected with the 
particular premises where it is first 
established and conducted, and it has 
been held that the owner may remove 
his hotel business and apply the old 
name to the new buildings in the same 
locality, even as against subsequent 
tenants of the original premises 
(Woodward v. Lazar, 21 Cal. 448, 82 
Am.D. 751; Busch v. Gross, 64 A. 
754, 71 N.J.Eq. 508), (5) although, 
where the proprietor of a hotel be- 
came bankrupt and his business was 
sold, it has been held that an injunc- 
tion will be granted to restrain him 
from carrying on business under the 
old name a few doors from the for- 
mer place (Hudson v. Osborne, 39 L. 
J.Ch. 79). (6) Where a person has 
rented a building and occupied it as 
a boarding house under a name chosen 
by himself, and then sublets the house 
to another, it has been held that the 
original lessee will not be enjoined 
from operating a similar business un- 
der the same name in adjacent prem- 
ises, the name representing the orig- 
inal lessee’s attention and skill and 
reputation. Wilcoxen v. McCray, 38 
N.J.Eq. 466. Assignability of local 
names and marks see infra § 216. 


“[d] Exclusive right.—The right in 
a city to calla hotel by a certain name 
should be exclusive, so that the pub- 


122 P. 348, 67 
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apphed, among others, to the protection of the 
name of an established hotel or boarding house,1® 
theater or opera house,!* a school,!7 a bank,!* a 
lodge,*® religious organizations,?° and a library.?4 
Although an exclusive right to the use of the name 
need not be shown in order to obtain injunctive 


lic will not be confused. Freeland v. 
ENS 204 S.W. 1123, 200 Mo.App. 


16. Chadron Opera House Co. v. 
Loomer, 99 N.W. 649, 71 Neb. 785; 
Mitchel H. Mark Realty Corp. v. Ma- 
jor Amusement Co., 168 N.Y.S. 244, 
180 App.Div. 549; Code vy. Seattle 
Theatre Corporation, 298 P. 432, 162 
Wash. 379. 


17. Rickard v. Caton College Co., 
92 N.W. 958, 88 Minn. 242; Columbia 
Grammar School y. Clawson, 200 N. 
Y.S. 768, 120 Mise. 841. See also 
Bingham School v. Gray, 30 S.E. 304, 
122 N.C. 699, 41 L.R.A. 243 (where 
defendant had a right to use a per- 
sonal name and assert successorship 
to the original school of the same 
name). 


[a] Relief denied.—(1) A court of 
equity has refused to enjoin the in- 
corporation of a dental college under 
the name of Southern Dental College 
on the application of the Southern 
Medical College operating a dental 
college under the name of Dental De- 
partment of Southern Medical Col- 
lege. Southern Medical College v. 
Thompson, 18 S.E. 4380, 92 Ga. 564. 
(2) Dubuque College, collegiate de- 
partment of academic, collegiate, and 
theological branches of the Dubuque 
German College and Seminary has 
been held not such a separate organi- 
zation as could claim relief against 
another school known as Dubuque 
College (Dubuque German College 
and Seminary v. St. Joseph’s College, 
(Iowa) 169 N.W. 405), (3) confusion 
in the delivery of mail and goods 
being held insufficient to justify re- 
lief (Dubuque German College and 
Seminary v. St. Joseph’s College, su- 
pra). (4) Where there has been no 
actual user of a descriptive name by 
a school, but only user by the public 
to designate it, relief has been denied 
as against another school using such 


none: Robinson vy. Bogle, 18 Ont. 
387. 
18. Industrial Finance Corpora- 


tion v. Community Finance Co., 294 
F. 870; Tomah Bank v. Warren, 68 N. 
W. 549, 94 Wis. 151. 


19. Liberty Life Assur. Soc. v. 
Heralds of Liberty of Delaware, 138 
A. 634, 15 Del.Ch. 369; Creswill v. 
Grand Lodge K. P. of Georgia, 67 
S.E. 188, 133 Ga. 837, 134 Am.S.R. 
231, 18 Amnn.Cas. 453 [rev 32 S.Ct. 
822, 225 U.S. 246, 56 L.Ed. 1074]. See 
also Freundschaft Lodge, No. 72 D. 
O. H. v. Alchenburger, 85 N.E. 653, 
235 Ill. 438 [aff 138 Ill.App. 204% 
(where relief was denied on tha 
ground that complainants had no ex- 
clusive right to names and that nona 
of their rights were violated by de- 
fendants). 


20. Salvation Army in United 
States v. American Salvation Army, 
114 N.Y.S. 1039, 62 Misc. 360 [rev 
120 N.Y.S. 471, 1385 App.Div. 268 and 
motion gr 93 N.B. 1131, 200 N.Y. 555] 
(where it was said that equity will 
be reluctant, except in a clear case, 
to restrain a religious organization, 
although its name and methods bear 
some slight resemblance to another 
religious body). 


21. Hoby v. Grosvenor Library 
Co., 28 Wkly.Rep. 386. 
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relief,?? an exclusive right may be acquired in the 
name in which a business is conducted which will 
be protected,2® subject, of course, to the ordinary 
rules as to what may be exclusively appropriated 
A geographical name,”° or a 
name merely descriptive of the business carried on,”® 
cannot be exclusively appropriated as against others 
who can and do use the name with equal truth; 
and in such cases where there is no fraud, no relief 
Priority in adoption and user 
of the name of a store or business confers a su- 


for trade purposes.?* 


can be granted.?* 


22. See supra § 101. 


23. U.S.—Industrial Finance Cor- 
- poration v. Community Finance Co., 
294 KF. 870; Corbin v. Taussig, 132 
F. 662 [rev on other grounds 142 F. 
660, 738 C.C.A. 656]. 


Cal.—Hainque_ v. 
Works, 68 P. 1014, 
Weinstock v. Marks, 


Cyclops Iron 
1862-Cals 351? 
ve se eye Os) 


aoe 529, 50 Am.S.R. 57, 30 L.R.A. 
Neb.—Miskell v. Prokop, 79 N.W. 


552, 58 Neb. 628. 


N.J.—Busch y. Gross, 64 A. 754, 71 
N.J.Eq. 508. 


N.Y.—Chas. S. Higgins v. Higgins 
Soap Co., 39 N.E. 490, 144 N.Y. 462, 
43 Am.S.R. 769, 27 L.R.A. 42; Ger- 
man-American Button Co. v. A. 
Heymsfeld, Inc., 156 N.Y.S. 223, 170 
App.Div. 416; Church v. Kresner, 49 
N.Y.S. 742, 26 App.Div. 349; Andrew 
Jurgens Co. v. Woodbury, 106 N.Y.S. 
571, 56 Misc. 404; Cohn v. Reynolds, 
57 N.Y.S. 469, 26 Misc. 473 [aff 58 
N.Y.S. 1138, 40 App.Div. 619]. 


Tex.—Duke vy. Cleaver, 46 S.W. 
1128, 19 Tex.Civ.App. 218. 


24. See supra §§ 41-72. 


25. lIowa.—Dubuque German Col- 
lege and Seminary v. St. Joseph’s Col- 
lege, 169 N.W. 405. 


Neb.—Nebraska L. & T. Co. v. Nine, 
ae N.W. 348, 27 Neb. 507, 20 Am.S.R. 
686. 


Ohio.—Cleveland Opera Co. v. 
Cleveland Civic Opera Ass’n, 154 N.E. 
352, 22 OhioApp. 400. 


Eng.—Thompson v. 
41 Ch.D. .35. 


Ont.—Robinson v. Bogle, 
387. 


26. U.S.—Goodyear’s India Rub- 
ber Glove Mfg. Co. v. Goodyear Rub- 
ber 'Co., 9 SiCt. 166, 128 U.S. 598, 32 
L.Ed. 535. 


Cal.—Egegers v. Hink, 68 Cal. 445, 
49 Am.R. 96; Choynski v. Cohen, 39 
Cal. 501, 2 Am.R. 476. 


Ill.—Bolander y. Peterson, 26 N.E. 
608, 186 Ill. 215, 11 L.R.A. 350 [aff 35 
Tll.App. 551]. 


' Ky.—Armstrong v. Kleinhans, 82 
Ky. 3038, 6 Ky.L. 561, 56 Am.R. 894. 


Me.—Ricker v. Portland, ete, R. 
Co., 38 A. 338, 90 Me. 395. 


Poe eee. v. Koch, 2 Mich.N.P. 


N.J.—Fay v. Fay, (Ch.) 6 A. 12. 


N.Y.—Ball v. Broadway Bazaar, 87 
N.H. 674, 194 N.Y. 429; Koehler v. 
Sanders, 25 N.E. 235, 122 N.Y. 65, 9 
L.R.A. 576; Car Advertising Co. v. 
New York City Car Advertising Co., 
107 N.Y.S. 547, 57 Misc. 105 [aff 108 
N.Y.S. 1126, 123 App.Div. 926]; ; 
S. Frame, etc, Co. v. Horowitz, 100 
N.Y.S. 705, 51 Misc. 101 [aff 123 N.Y. 
S. 476, 1389 App.Div. 895, and aff 97 
N.E. 1117, 204 N.Y. 630]. 


Montgomery, 
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R.I.— Cady v. Schultz, 32 A. 915, 
be 193, 61 Am.S.R. 763, 29 L.R-A. 


Tex.—Duke v. Cleaver, 46 S.W. 


1128, 19 Tex.Civ.App. 218 


Eng.—British Vacuum Cleaner Co. 
v. New Vacuum Cleaner Co., [1907]#2 
Ch. 312; Aerators v. Tollitt, [1902] 
2 Ch. 319; Civil Service Supply As- 
soc. v. Dean, 13 Ch.D. 512; Colonial 
L. Ins. Co. v. Home, etc., Ins. Co., 33 
Beav. 548, 55 Reprint 482; Charles- 
ton v. Campbell, 14 Sce.L.Rep. 104. 


[a] Descriptive name without 
secondary meaning.—An injunction 
will be refused where the trade-name 
of plaintiff is descriptive and has not 
acquired a secondary meaning and 
defendant has done nothing to de- 
prive plaintiff of his good reputation 
among his customers. Giragosian v. 
Chutjian, 80 N.E. 647, 194 Mass. 504, 
120 Am.S.R. 570. 


27. Dunston v. Los Angeles Van & 
Storage Co., 131 P. 115, 165 Cal. 89. 


28. U.S.—Holland Furnace Co. v. 
New Holland Mach. Co., 24 F.(2d) 
751; United Drug Co. v. Parodney, 24 
F.(2d) 577; Liebig’s Extract of Meat 
Co. v. Liebig’s Extract Co., 172 F. 158 
[rev on other grounds 180 F. 688, 103 
C.C.A. 654]; Corbin v. Taussig, 132 
F. 662 [rev on other grounds 142 F, 
660, 73 C.C.A. 656]. 


Cal.— Yellow Cab Co. of San Diego 
v. Sachs, 216 P. 33, 191 Cal. °238, 28 
A.L.R. 105; Weinstock, Lubin & Co. 
v. Marks, 42 P. 142, 109 Cal. 529, 50 
Am.S.R. 57, 30 L.R.A. 182. 


Minn.—Rodseth vy. Northwestern 
Marble Works, 152 N.W. 885, 129 
Minn, 472, Ann.Cas.1917A 257. 


N.J.—Perlberg v. Rosenstone, 
J.Ch.) 62 A. 446. 


Wash.—Wright Restaurant Co. v. 
Seattle Restaurant Co., 122 P. 348, 67 
Wash. 690; Hastern Outfitting Co. v. 
Manheim, 110 P. 23, 59 Wash. 428, 35 
L.R.A.N.S. 251. 


[a] Priority in different locality. 
—Where defendants had adopted a 
trade-name and slogan in their taxi- 
cab business which had been origi- 
nated by a foreign corporation en- 
gaged in the manufacture of taxicabs 
betore Such name and slogan were 
used by anyone else within the local- 
ity, their continued use of the name 
and slogan after a local corporation 
had been formed which purchased its 
taxicabs from the foreign corporation 
cannot be restrained as unfair com- 
petition with the new local corpora- 
tion. Yellow Cab Co. of San Diego 
v. ‘Sachs, 216 P. 33) £91 Cal! 238)" 28 
A.L.R. 105. 


[b] Priority of use in different 
business.—A company has been held 
to have priority as to the use of a 
name in the sale of furnaces, as 
against a previously incorporated 
company of a similar name, organiz- 
ed to manufacture farm machinery, 
but subsequently manufacturing fur- 


(N. 


SET BY Nate ga ea a 


ong 


perior right to the name in the particular locality.?® 


Territory in which protected. Although it has 
been held that the name of a business will be pro- 
tected, even though the principal places of busi- 
ness are a considerable distance from each other,*° 
the right to a trade-name in which a business 1s ¢on- 
ducted is usually of only local extent, and the name 
will be protected against use by others only in the 
locality where the business is conducted and the 
name is known,®° the right being coextensive with, 
and limited to, plaintiff’s market.*1 | These limita- 


naces. Holland Furnace Co. v. New 
Holland Mach. Co., 24 ¥.(2d) 751 (by 
deliberately entering into a field oc- 
cupied by plaintiff and new to de- 
fendant, defendant puts itself in pre- 


cisely the same position as though ~ 


it had been newly incorporated under 
the name which plaintiff seeks to en- 
join). 

[c] User with knowledge that an- 
other intends to use the name, but in 
advance of actual user, may not be 
enjoined. Civil Service Supply <As- 
soc. v. Dean, 13 Ch.D. 512. 


29. Benioff v. Benioff, 222 P. $35, 
64 Cal.App. 745. 


30. Cal.— Benioff v. Benioff, supra. 


Iowa.—Sartor v. Schaden, 101 N.W.- 


511, 125 Iowa 696. 


Mass.—The Tent v. Burnham, 168 
N.E. 735, 269 Mass. 211; Kaufman v. 
Kaufman, 111 N.E. 691, 223 Mass. 
104; Viano v. Baccigalupo, 67 N.E. 
641, 183 Mass. 160. 3 


Mich.—Good Housekeeping Shop v. 
Smitter, 236 N.W. 872, 254 Mich. 592. 


Neb.—Regent Shoe Mfg. Co. v. 
Haaker, 106 N.W. 595, 75 Neb. 426, 
4 L.R.A.N.S. 447; Miskell v. Prokop, 
79 N.W. 552, 58 Neb. 628. 


N.J.—National Grocery Co. v. Na- 
tional Stores Corporation, 123 A. 740, 
95 N.J.Eq. 588 [aff 127 A. 925, 97 N.J. 
Eq. 360]. 

N.Y.—Ball v. Broadway Bazaar, 
106 N.Y.S. 249, 121 App.Div. 546 [rev 
on the facts 87 N.E. 674, 194 N.Y. 
429]; Church v. Kresner, 49 N.Y.S. 
742, 26 App.Div. 349; International 
Soc. v. International Soc., 59 N.Y.S. 
785; De Youngs v. Jung, 25 N.Y.S. 
479 [aff 27 N.Y.S. 370, 7 Misc. 56]; 
Farmers’ L. & T. Co. v. Kansas Farm- 
ers’) i & TT. Co, Ly NeY.S.- 47. 2b Ape 
N.Cas. 104. 


N.C.—Bingham School v. Gray, 30 
S.E.. 304, 122 N.C. 699, 41 L.R.A. 243. 


Ohio.—Lippman vy. Martin, 8 Ohio 
S.&C.P. 485, 5 OhioN.P. 120. 


Wash.—Eastern Outfitting Co. v. 
Manheim, 110 P. 23, 59 Wash. 428, 35 
L.R.A.N.S. 251; Martell v. St. Fran- 
cis Hotel Co., 98 P. 1116, 51 Wash. 
375, 16 Ann.Cas. 593. 


Eng.—Lee v. Haley, L.R. 5 Ch. 155; 
Hoby v. Grosvenor Library Co., 28 
Wkly.Rep. 386. 


{a] Particular city cannot be cut 
off from the rest of the business 
world, and a trade-name built up con- 
fined to that particular city. Corbin 
v. Taussig, 132 F. 662 [rev on other 
grounds 142 F. 660, 73 C.C.A $hé1. 


31. Eastern Outfitting Co. v. Man- 


heim, 110 P. 28, 59 Wash. 428 ; 
R.A.N.S. 251. 2 el 


[a] New York and Chicago.—(1) 
It has been held that there could be 
no confusion of identity between two 
establishments using similar names 
and located in the cities of New York 
and Chicago (Arnheim y. Arnheim, 59 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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SS 
tions, however, have been held not to exclude terri- 


tory which may be reasonably expected to be within 
the normal expansion of a business.?2 


Necessity of actual competition.?? 
has been held that the use of the same or similar 
trade-name or business name in a different non- 
competitive class of business does not constitute 
unfair competition and will not be enjoined,®4 it 
has also been held that, in a suit for injunction based 
on unfair competition in the use of a trade-name, 
direct competition in complainant’s field is not a 


123-194] 


necessary element.?® 


[§ 124] 7. Signs and Dress of Store or Business. 


N.Y.S. 948, 28 Misc. 399, 400), (2) al- 
though injunctive relief has been 
granted in such a case where it was 
brought out that both complainant 
and defendant conducted a mail or- 
get) business (Ball v. Best, 135 F. 


32. Western Oil Refining Co. v. 
Jones, 27 F.(2d) 205. 


33. Necessity generally of actual 
market competition see supra § 100. 


34. Cal.—Nolan Bros. Shoe Co. v. 
Nolan, 63 P. 480, 131 Cal. 271, 82 Am. 
S.R. 346, 53 L.R.A. 384. 


Me.—Ricker vy: Portland, etc., R. 
Co., 38 A. 338, 90 Me. 395. 


N.Y.—Tecla Corporation vy. Salon 
Tecla, Limited, 227 N.Y.S. 277, 223 
App.Div. 17 [mod on other grounds 
163 N.H. 134, 249 N.Y. 157, and mo- 
tion den 164 N.E. 565, 249 N.Y. 513]; 


Astor v. West Eighty-Second St. 
Realty Co., 152 N.Y.S. 631, 167 App. 
Div. 273. 


Ohio.—Martin M. Feerer, 
Klivans, 19 OhioApp. 388. 


Wash.—Hastern Outfitting Co. v. 
Manheim, 110 P. 238, 59 Wash. 428, 
35 L.R.A.N.S. 251. 


See also Hureka Fire Hose Co. v. 
Eureka Rubber Mfg. Co., 65 A. 870, 
72 N.J.Eq. 555 (holding that a use 
in connection with noncompetitive 
goods may be enjoined as long as the 
concern continues to manufacture 
any competitive goods). 


85. ‘Kotabs, Inc. v. Kotex Co., 50 
F.(2d) 810 [cert den 52 S.Ct. 41, 284 
U.S. 665, 76 L.Ed. 563]; American 
Products Co. v. American Products 
Co., 42 F.(2d) 488; Armour & Co. v. 
Master Tire & Rubber Co., 34 F.(2d) 
201; Northwestern Knitting Co. v. 
Garon, 128 N.W. 288, 112 Minn. 321; 
Buick Motor Co. v. Buick Used Car 
Exchange, 229 N.Y.S. 219, 132 Misc. 
158; Kinsley v. Jacoby, 20 N.Y.S. 46, 
28 Abb.N.Cas. 451; Grand Trunk R. 
Co. v. James, 10 Alta.L. 109. 


“The applicable law on the issue 
ef unfair competition is briefly this: 
There was at one time a rule of law, 
on which the defendants stand and 
at which they stop, to the effect that 
there can be no unfair competition 
unless there is actual competition of 
some kind. . . . But the law since 
then has taken a step onward. Un- 
fair competition may exist not alone 
in the sale of goods of the same 
character but in the unfair appropri- 
ation and use of the trade name of 


LCase Vs 


' another with the intention, of course, 


thereby to profit in the sale of goods 
either of a related character or that 
suggest the origin of the name ap- 
propriated. Such an act is not an in- 
fringement of a trade-mark, aS a 
trade name, not a trade-mark, is there 
involved, but it is a trespass of the 
same nature as that committed by a 
man who applies another man’s name 


AND UNFAIR 


Although it by others.27 


enjoined.?& 


COMPETITION 
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The right to the exclusive use of a distinctive name 
or sign in a particular locality may be acquired.?® 
A distinctive name of a place of business will be 
protected as a trade-name against use or imitation 
Deceptive signs and names on a place 
of business or a deceptive dress of a store will be 
But the use of signs of the ordinary 
and common size, shape, and color, such as are cus- 
tomarily used by tradesmen, cannot be enjoined, al- 
though used by a competitor.®® 
on coaches, omnibuses, employees’ caps, ete., tending 
to deceive customers, as to the proprietorship of the 


Misleading names 


business, constitute unfair competition, and will be 


to his own goods. And it is a wrong 
which equity will enjoin even where 
the goods of the two-men do not en- 
ter_into competition.” Kotabs, Inc. 
v. Kotex Co., 50 F.(2d) 810, 813. 


“This rule is usually invoked when 
there is an actual market competi- 
tion between the analogous products 
of the plaintiff and the defendants, 
and so it has been natural enough to 
speak of it as the doctrine of unfair 
competition; but there is no fetish 
in the word ‘competition.’ The in- 
vocation of equity rests more vitally 
upon the unfairness.” Vogue Co. v. 
Thompson-Hudson Co., 300 F. 509, 
512 [quot Armour & Co. v. Master 
g08t & Rubber Co., 34 F.(2d) 201, 


[a] Goods of related character.— 
Unfair competition may. exist in the 
unfair appropriation and use of an- 
other’s trade-name in the sale of 
goods of a related character or sug- 
gesting the origin of the name ap- 
propriated. Kotabs, Inc. v. Kotex 
Co., 50 F.(2d) 810 [cert den 52 S.Ct. 
41, 284 U.S. 665, 76 L.Ed. 563] (hold- 
ing that plaintiff manufacturing san- 
itary menstruation pads under trade- 
mark “Kotex” was entitled to enjoin 
defendant’s application of such name 
to its medicinal tablets for relieving 
menstrual pains). 


[b] New and used cars.—An au- 
tomobile company, although not in 
the business of selling used cars, has 
been held entitled to protect the good 
will which went with its name 
against the possibility of harm only 
too likely to ensue if any dissatisfied 
customers of defendant were to hold 
plaintiff responsible for their trou- 
bles. Buick Motor Co. v. Buick Used 
Car Exchange, 229 N.Y.S. 219, 132 
Misc. 158. 


86. Ford Motor Co. v. Benjamin EH. 
Boone, Inc., 244 EF. 335, 156 C.C.A. 
621; Miskell v. Prokop, 79 N.W. 552, 
58 Neb. 628; Beatty v. Mansfield, 54 
Que.Super. 145, 42 Dom.L.R. 678. 


37. U.S.—Ford Motor Co. v. Ben- 
jamin E. Boone, Inc., 244 F. 335, 156 
C.C.A. 621 [quot Cyc]. 


Cal.— Weinstock, Lubin & Co. v. 
Marks, 42 P. 142, 109 Cal. 529, 50 Am. 
S.R. 57, 30 L.R.A. 182. 


Tll.— Bolander v. Peterson, 26 N.E. 
603, 136 Ill..215, 11 L.R.A. 350. [aff 
35 Tll.App. 551]. 


N.Y.—Crawford v. Lans, 60 N.Y.S. 
387, 29 Misc. 248; International Soc. 
v. International Soc., 59 N.Y.S. 785. 


Ohio.—Big Store Co. v. Levine, 22 
OhioN.P.N.S. 469. 


R.IL.—Cady v. Schultz, 32 A. 915, 
19 R.I. 193, 61 Am.S.R. 763, 29 L.R.A. 
524. 

38. U.S.—Ford Motor Co. v. Ben- 
jamin E. Boone, Inc., 244 F. 335, 156 
C.C.A. 621. 


enjoined.*® Although, as a general rule, primary 


Cal.—Dodge Stationery Co. v. 
Dodge, 78 P. 879, 145 Cal. 3380; Wein- 
stock v. Marks, 42 P. 142, 109 Cal. 529, 
50 Am.S.R. 57, 30 L.R.A. 182. 


Kan.—Middlebrook Vv. Winter- 
scheidt, 236 P. 825, 118 Kan. 731. 


Mass.—Summerfield Co. of Boston 
v. Prime Furniture Co., 136 N.B. 396, 
242 Mass. 149; Holbrook v. Nesbitt, 
39 N.E. 794, 168 Mass. 120. 


Neb.—Miskell v. Prokop, 79 N.W. 
552, 58 Neb. 628. : 


N.J.—United Cigar Stores Co. of 
America v. United Confectioners, 113 
A. 226, 92, N.J.Eq. 449, 17 A.L.R. 779 
[aff 111 A. 603, 92 N.J.Eq. 56]; Busch 
v. Gross, 64 A. 754, 71 N.J.Eq. 508; 
Perlberg v. Smith, 62 A. 442, 70 N.J. 
Eq. 638. 


N.Y.—Tecla Corporation v. Salon 
Tecla, Limited, 163 N.B. 134, 249 NVY. 
157; Ball vy. Broadway Bazaar, 87 
N.E. 674, 194 N.Y. 429; Charles S. 
Cash, Inc., v. Steinbook, 222 N.Y.S. 
61, 220 App.Div. 569 [aff 161 N.B. 170, 
247 N.Y. 531J; Church v. Kresner, 
49 N.Y.S. 742, 26 App.Div. 349; Craw- 
ford v. Lans, 60 N.Y.S. 387, 29 Mise: 
248; Arnheim v. Arnheim, 59 N.Y.S: 
948, 28 Misc. 399. 


Or.—Lichtenstein v. 
464, 34 Am.R. 592. 


Pa.—Colton v. Thomas, 2 Brewst. 
308, 7 Phila. 257. 


R.I.—Cady v. Schultz, 32 A. 915, 19 
ee 193, 61 Am.S.R. 7638,.29 L:sR.A; 


Wash.—New York Life Ins. Co. v. 
Orpheum Theater & Realty Co., 171 
P. 534, 100 Wash. 573. 


Eng.—Hookham v. Pottage, L.R. 8 
Ch. 91; Hart v. Colley, 44 Ch.D. 193; 
Glenny v. Smith, 2 Dr.&Sm. 476. 


Ont.—Walker v. Alley, 13 Grant 
Ch. 366. 


[a] Placing false street number 
upon store, which was the number of 
a rival store, may be enjoined as un- 
fair competition. Amos H. Van Horn 
v. Coogan, 28 A. 788, 52 N.J.Hq. 380 
[aff 33 A. 50, 52 N.J.Eq. 588]. 


[b] Use of peculiar and charac- 
teristic script, calculated unduly to 
emphasize the similarity of trade- 
names, will be enjoined. Tecla Cor- 
poration v. Salon Tecla, Limited, 163 
N.E. 134, 249 N.Y. 157. 


39. Cady v. Schultz, 32 A. 915, 19 
Ril 1935" 62 Am. SaRy 7768; 629 LRAS 
524. 


40. Ricker v. Portland, etc., R. Co., 
38 A. 338, 90 Me. 395; Marsh v. Bill- 
ings, 7 Cush. (Mass.) $22, 54 Am.D. 
723; Goodwin v. Hamilton, 6 Pa. 
Dist...705,, 19, Pa,Co, 662; - Knott: v. 
Morgan, 2 Keen 213, 15 Eng.Ch. 213, 
48 Reprint 610. 


[a] Invasion of licensee’s right to 
use hotel name om coaches.—Where 
a hotel proprietor agreed with a liv- 


Mellis, 8 Or. 
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colors as such may not be adopted and monopolized, 
but can be used by anyone,*1 such designs, color, 
get-up, and markings of taxicabs as would mislead 
the public as to the proprietorship of such taxicabs 
In applying the test of likeli- 
hood of deception in such cases, regard must be had 
to the circumstances under which intending users 


will be enjoined.*? 


hire such vehicles.*? 


[§ 125] 8. Patented Articles.*+* 


patented article by which it has become known to the 
trade, whether derived from the personal name of 
the inventor, or whether purely arbitrary, is the ge- 


ery-stable keeper to convey passen- 
gers to his hotel, and employ him to 
carry all the passengers from the 
hotel to the station, an action would 
lie in behalf of the livery-stable keep- 
er against a third person holding 
himself out as having the patronage 
of such hotel keeper and using badg- 
es having the name of the hotel 
thereon, thereby inducing passengers 
to go in his coaches rather than in 
those of plaintiff. Marsh v. Billings, 
7 Cush. (Mass.) 322, 54 Am.D. 723; 
Deiz v. Lamb, 29 N.Y.Super. 537; 
Stone v. Carlin, 3 CodeRep. (N.Y.) 
67. 


41. Mundon v. Taxicab Co., 135 A. 
177, 151 Md. 449; Seattle Taxicab Co. 
v. De Jarlaid, 236 P. 785, 185 Wash. 
60. 


42. La.—yYellow Cab Co. of New 
Orleans y. Jones, 101 So. 216, 156 La. 
837. 


Md.—Mundon y. Taxicab Co., 135 A. 
177, 151 Md. 449. 


N.J.—Yellow Cab Co. of Atlantic 
City v. Simon, 143 A. 533, 103 N.J.Eq. 
392; Taxi & Yellow Taxi Operating 
Co. v. Martin, 108 A. 763, 91 N.J.Eq. 
233; Yellow Cab Co. v. Knox, (Ch.) 
144 A. 11. 


N.Y.—Luxor Cab Mfg. Corporation 
v. Leading Cab Co., 211 N.Y.S. 886, 
125 Mise. 764; Buffalo Taxi Service 
& Sight-Seeing Co. v. Howell, 212 
N.Y.S. 288, 125 Misc. 780; Yellow Cab 
Corporation of Rochester v. Korpeck, 
198 N.Y.S. 864, 120 Misc. 499; Ameri- 
ean Yellow Taxi Operators v. Quinn, 
194 N.Y.S. 6238, 118 Misc. 499; New 
York: Cab Co. v. Mooney, 15 Abb.N. 
Cas. 152. 


N.C.—Yellow Cab Co. v. Creasman, 
117 (S787, L8b N.C. 551,628 VAL: 
109. 


Ohio.—Black, ete., Taxicab Co. v. 
Goldstein, 20 OhioN.P.N.S. 599. 


Pa.—Black, etc., Co. v. Weir, 26 Pa. 
Dist. 650. 


R.I.—Yellow Cab Co. of Rhode 
iene v. Anastasi, 124 A. 735, 46 R. 
4 (aig: 


Wash.—Seattle Taxicab Co. v. De 
Jarlais, 236 P. 785, 135 Wash. 60. 


Eng.—Du Cros v. Gold, 29 T.L.R. 
163, 30 Rep.Pat.Cas. 117. 


[a] Secondary meaning.—The 
courts will protect the rights of those 
who have established business and ac- 
quired good will by the use of a 
color scheme on vehicles, under the 
doctrine of secondary meaning. Buf- 
falo Yellow Cab Co. v. Baureis, 230 
N.Y.S. 348, 182 Misc. 654. 


[b] Public interests paramount.— 
In determining whether the design of 
a taxicab infringes on another and 
thereby contributes to unfair com- 
petition, interests of public are un- 
doubtedly paramount. Luxor Cab 


TRADE-MARKS, TRADE-NAMES, 


. 
‘ 


neric designation and description of that article, and 
is not the subject of exclusive appropriation as a 
trade-mark or trade-name,*® and even during the 
existence and life of the patent, if the same thing 
can be and is made in a mannér not involving an 
infringement of the patent, the name of the pat- 
ented article may be used as the name thereof,*® 


although it has been held that an infringer has no 


right to use such name.*7 ; ¢ 
may use the name as the name of the genuine article 
manufactured under, and in accordance with, the 
patent, because it is the truthful and generic deserip- 
tion of that article.t* But during the life of the 


The name of a 


Mfg. Corporation v. Leading Cab Co., 
211 N.Y.S. 886, 125 Misc. 764. Basis 
aoa remedy generally see supra §§ 23, 


[ec] Greatest visibility.—That yel- 
low has the greatest visibility of all 
colors has been held not to warrant 
the decoration of a taxicab in the 
same shade of yellow, in the same 
arrangement with other colors, as an- 
other company’s cabs. Mundon vy. 
Taxicab Co., 135 A, 177, 151 Md. 449. 


[d] Monopoly of all colors.— 
Equity will not aid one to obtain a 
monopoly of all colors of the spec- 
trum so as to prevent competition. 
Yellow Cab Co. of Atlantic City v. 
Simon, 143 A. 533, 103 N.J.Eq. 392. 


[e] Prior use.—(1) That the de- 
sign of taxicabs of a company seeking 
injunctive relief was used by numer- 
ous others has been held not to pre- 
vent injunctive relief in the absence 
of a showing that the owners of such 
vehicles were prior users (Luxor Cab 
Mfg. Corporation v. Leading Cab Co., 
211 N.Y.S. 886, 125 Mise. 764), (2) 
and the fact that some of the details 
were not original has been held not 
sufficient to prevent injunctive relief 
against the use of a combination of 
such details (Luxor Cab Mfg. Cor- 
poration v. Leading Cab Co., supra); 
(3) and it has also been held that, 
even though the color combination of 
taxicabs was similar to that of a dis- 
continued make, the owners will nev- 
ertheless be entitled to injunctive re- 
lief against unfair competition by la- 


ter users of same make-up (Luxor |} 


Cab Mfg. Corporation vy. Leading Cab 
Co., supra). (4) However, it has 
also been held that, where a taxicab 
company used -similar lettering and 
numbering on its cabs, and the cabs 
were the same color, and arranged in 
the same manner, plaintiff was en- 
titled-to enjoin the use of the letter- 
ing, but was not entitled to an injunc- 
tion as to the color scheme, where the 
color scheme was. used in the city 
for years before plaintiff commenced 
business, both plaintiff and defend- 
ants having purchased the taxicabs 
from the same manufacturer (Ameri- 
can Yellow Taxi Operators v. Dia- 
mond, 195 N.Y.S. 140, 202 App.Div. 
490), (5) and that a taxicab service 
corporation which had adopted and 
for many years used a Y-shaped 
figure in a circle as its monogram, and 
which, although registered with the 
secretary of state of Illinois, was not 
a valid trade-mark, was not entitled 
to an injunction restraining a com- 
petitor from using the same device, 
under the theory of unfair competi- 
tion, where such monogram had prior 
to its adoption by complainant been 
adopted, substantially, as the insignia 
of the city of Chicago, for its use, or 
the use of any individual or company 
caring to use it (Yellow Cab Co. v. 
Ensler, 214 Ill.App. 607); (6) and the 


And, of course, anyone 


question of whether or not the ordi- 
nance adopting such device by the 
city was valid or not has been held 
immaterial (Yellow Cab Co. v. Ensler, 
supra). 


Dress of goods see infra § 129. | 


43. Luxor Cab Mfg. Corporation v. 
Leading Cab Co., 211 N.Y.S. 886, 889, 
125 Misc. 764. 


“Considering the fact that they are 
largely engaged at night and when in 
motion, the opportunities for confu- 
sion are greater than in the case of 
packages, which the patron is able to 
examine more or less at leisure.” 
Luxor Cab Mfg. Corporation v. Lead- 
ing Cab Co., supra. 


[a] Extent of imitation.—(1) 
Imitation to constitute unfair com- 
petition need not render the articles 
indistinguishable except by an expert, 
or on critical examination by a per- 
son who knows the genuine article 
well (Burton v. Taxicab Co., 143 A. 
799, 156 Md. 183); (2) and taxicabs 
need not be colored exactly alike in 
order to warrant injunctive relief 
(Mundon v. Taxicab Co., 135 A. 177, 
151 Md. 449). 


Actual or probable deception of 
customers generally see supra § 104. 


44. Patents generally see Patents 
48 C.J. pl. 


Publication of news of defeat in 
patent infringement suit as damnum 
absque injuria see supra § 110. 


45. See supra § 67. 
46. Lamb Knit-Goods Co. v. Lamb 
Glove, etc., Co, 78 N.W. 1072, 120 


Mich. 159, 44 L.R.A. 841; Mumford 
Molding Mach. Co. v. E. H. Mumford 
Co., 102 A. 9, 88 N.J.Eq. 178; Young v. 
Macrae, 9 Jur.N.S. 322. 


[a] Descriptive name.—A paten- 
tee cannot by applying to his device 
a word which is descriptive only ac- 
quire the exclusive right to use such 
word as against another maker of 
a device which does not infringe his 
patent, of which the word is equally 
descriptive. Seeger Refrigerator Co. 
v. White Enamel Refrigerator Co., 
178 F. 567. 


47. Fonotipia, Limited v. Bradley, 
171 F. 951; Revere Rubber Co. v. 
Consolidated Hoof Pad Co., 139 F. 
151; Waterman v. Shipman, 29 N.E. 
LS TONY. Sone 


[a] Infringement or unfair com- 
petition.— The fact that an article is 
made under a patent, and that the 
manufacturer might have a remedy 
against another manufacturer for in- 
fringement of such patent, does not 
preclude him from maintaining a suit 
against such manufacturer for unfair 
competition. Fonotipia, Limited v. 
Bradley, 171 F. 951. 


48. Hygienic Fleeced Underwear 
Co. v. Way, 187 F. 592,.70 C.C.A. 553 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 125] 


patent, a deceptive use of the name of the pat- 
ented artiele in connection with a generically differ- 
ent article, constitutes unfair competition and will 
be enjoined, as the name may be used only in con- 
nection with articles manufactured in conformity 
Where a manufacturer has built 
a reputation for the patented article under the 
name of the patentee and under a contract with 
him, it has been held that the patentee could not 
use his name in a similar manner in selling another 
article,®°° although he can advertise that he was the 
inventor and that he sold a new or improved article.*1 
After expiration of the patent anyone may use the 


with the patent.*° 


AND UNFAIR 


name.>4 


name in connection with, and as the name of, his 


[rev 138 F. 245]; Johnson v. Seaman, 
108 F. 951, 48 C.C.A. 158 [rev 106 F. 
915]; Vitasecope Co. v. U. S. Phono- 
graph Co., 83 F. 30; Walker v. Reid, 
29 F.Cas.No. 17,084; Marshall Engine 
Co. v. New Marshall Engine Co., 89 N. 
E. 548, 203 Mass. 410; Lamb Knit- 
Goods Co. v. Lamb Glove, etce., Co., 78 
N.W. 1072, 120 Mich. 159, 44 L.R.A. 
841; Mumford Molding Mach. Co. v. 
E. H. Mumford Co., 102 A. 9, 88 N. 
J.Eq. 178; Edison y. Mills-Edisonia, 
TOP Al OP e744 ON. Sgn *62 1. 


[a] Patent confers no right to any 
particular name but only the exclu- 
Sive right to make and Sell the arti- 
cle to which that name is applied. 
Centaur v. Heinsfurter, 84 #. 955, 28 
€:CvA.. 581. 


49. Seeger Refrigerator Co. v. 
White Enamel Refrigerator Co., 178 
F. 567; Seeger Refrigerator Co. v. 
Parks, 178 F. 283; Dr. A. Reed Cushion 
Shoe Co. v. Frew, 162 F. 887, 89 C.C.A. 
57( [rev 158 F. 552]; Greene v. Manu- 
facturers’ Belt Hook Co., 158 F. 640; 
Warren Featherbone Co. v. American 
Featherbone Co., 141 F. 5138, 72 C.C.A. 
571; Hygienic Fleeced Underwear Co. 
v. Way, 133 F. 245 [rev on other 
erounds, 137 FE. 592, 70 C.C.A.-5531; 
Janney v. Pan-Coast Ventilator, etc., 
Co., 128 F. 121; Johnson v. Seaman, 
108 F. 951, 48 C.C.A; 158 [rev 106 F. 
915]; Leclancha Battery Co. v. West- 
ern Electric Co., 21 F. 538; Osgood v. 
Rockwood, 18 F.Cas.No. 10,605, 11 
Blatchf. 310; Singer Mfg. Co. v. Lar- 
sen, 22 F.Cas.No. 12,902, 3 Ban.&A. 
246, 8 Biss. 151; Tucker Mfg. Co. v. 
Boyington, 24 F.Cas.No. 14,229, 9 Off. 
Gaz. 455; Washburn, etc., Mfg. Co. v. 
Haish, 29 F.Cas.No. 17,217, 4 Ban.&A. 
571, 9 Biss. 141, 18 Off.Gaz. 465; 
Gordon Hollow Blast Grate Co. v. 
Gordon, 105 N.W. 1118, 142 Mich. 488; 
Penberthy Injector Co. v. Lee, 78 N. 
W. 1074, 120 Mich. 174; Lamb Knit- 
Goods Co. v. Lamb Glove, etc., Co., 
78 N.W. 1072, 120 Mich. 159, 44 L.R.A. 
841; Jaffe v. Evans, 75 N.Y.S. 257, 
70 App.Div. 189; Powell v. Birming- 
ham Vinegar Brewery Co., [1894] 3 
Ch. 449 [aff [1896] 2 Ch. 54 (aff [1897] 
A.C. 710)]; In re Leonard, 26 Ch.D. 
288 [aff 32 Wkly.Rep. 530]; In re 
Palmer, 24 Ch.D. 504; Wheeler, etc., 
Mfg. Co. v. Shakespear, 39 L.J.Ch. 36. 


[a] Goods made under different 
patents.—A defendant manufacturing 
under his own patent will be enjoined 
from marking his goods in any way 
so as to represent that they are 
manufactured under plaintiff's patent. 
Penberthy Injector Co. v. Lee, 78 N. 
W. 1074, 120 Mich. 174; Dr. A. Reed 
Cushion Shoe Co. v. Frew, 162 F. 887, 
89 C.C.A. 577 [rev 158 F. 552]; Wash- 
burn, ete., Mfg. Co. v. Haish, 29 F. 
Cas.No. 17,217, 4 Ban.&A. 571, 9 Biss. 
141, 18 Off.Gaz. 465. 


50. Phoenix Mfg. Co. v. White, 135 
N.W. 891, 149 Wis. 287. 


51. Phenix Mfg. Co. v. White, 


supra. 


52. U.S.—Holzapfel’s Composi- 
tions Co. v. Rathjen’s American Com- 
Position! Co, (22'S:Gt. 6) 183 ) U-Si 1, 
46 L.Ed. 49; Singer Mfg. Co. v. June 
Mfg. Co., 16 S.Ct. 1002, 163 U.S. 169, 
41 L.Ed. 118; Collis Co. v. Consoli- 
dated Machine Tool Corporation of 
America, 41 F.(2d) 641 [cert den 51 
S.Ct. 90, 282 U.S. 886, 75 L.Ed. 781]; 
Ludlow Valve Mfg. Co. v. Pittsburgh 
Mien Cor. l66 2 hae26; 92-7 CC UAL, 9605 
Rice-Stix Dry Goods Co. v. J. A. 
Scriven Co., 165 F. 639, 91 C.C.A. 475 
[cert den 29 S.Ct. 692, 212 U.S. 582, 
53 L.Ed. 660, and dism 32 S.Ct. 518, 
223 U.S. 708, 56 L.Ed. 622]; Stern- 
berg Mfg. Co. v. Miller, etc., Mfg. Co., 
161 F. 318, 88 C.C.A. 398; Greene v. 
Manufacturers’ Belt Hook Co., 158 F. 
640; Warren Featherbone Co. v. 
American Featherbone Co, 141 F. 
SLs 2. | C.CrA 5% 2 Centaur Coy Vi 
Weathery.o Ol VERY Sol, 34. tC; C.Ar =n18) 
Centaur Co. vy. Killenberger, 87 F. 725; 
Centaur Co. v. Heinsfurter, 84 F. 955, 
28 C.C.A. 581; Consolidated Fruit-Jar 
Co. v. Dorflinger, 6 F.Cas.No. 3,129; 
Filley v. Child, 9 F.Cas.No. 4,787, 4 
Ban.&A. 353, 16 Blatchf. 376, 16 Off. 
Gaz. 261; Singer Mfg. Co. v. Larsen, 
22 F.Cas.No. 12,902, 3 Ban.&A. 246, 
8 Biss. 151; Tucker Mfg. Co. v. Boy- 
ington, 24 F.Cas.No. 14,229, 9 Off.Gaz. 
455. 


Mass.—Marshall Engine Co. v. New 
Marshall Engine Co., 89 N.E. 548, 
203 Mass. 410; Dover Stamping Co. 
v. Fellows, 40 N.E. 105, 163 Mass. 
191, 47 Am.S.R. 448, 28 L.R.A. 448. 


N.J.—Centaur Co. v. Link, 49 A. 
828, 62 N.J.Eq. 147. 


N.Y.—Waterman v. Shipman, 29 N. 
BE. 111, 130 N.Y. 301; Westcott Chuck 
Co. v. Oneida Nat. Chuck Co., 106 N. 
Y.S. 1016, 122 App.Div. 260; Jaffe v. 
ae 75 N.Y.S. 257, 70 App.Div. 


R.I.—Armington v. Palmer, 42 A. 
308, 21 RI. 109, 79 Am.S.R. 786, 43 
L.R.A. 95. 


Eng.—Singer Mfg. Co. v. Loog, 8 
App.Cas. 15; In re Leonard, 26 Ch.D. 
288 [aff 32 Wkly.Rep. 530]; In re 
Ralph, 25 Ch.D. 194; In re Palmer, 
24 Ch.D. 504; Linoleum Mfg. Co. v. 
Nairn, 7 Ch.D. 834; Cheavin v. Walk- 
er, 5 Ch.D. 850 [rev on other grounds 
5 Ch.D. 862]; Wheeler, etc., Mfg. Co. 
v. Shakespear, 39 L.J.Ch. 36. 


Ont.—Rubberset Co. v. 
Bros. Co., Ltd., 46 Ont.L. 11. 


Que.—Singer Mfg. Co. v. Charle- 
bois, 16 Que.Super. 167. 


[a] Name of manufacturer.— 
Where the manufacturer of wheels 
under a patent designated them by 
the name of the patentee, it has been 
held that the public did not, on ex- 
piration of the patent, acquire the 
right to use the name of the manufac- 
turer to designate such wheels. San- 
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own make of the article known by that name and 
previously manufactured under the patent;°? other- 
wise, an expired patent might be indefinitely extend- 
ed, for all practical purposes, under the doctrine of 
a trade-mark in the name.*? 
name of a patented article has acquired a secondary 
meaning, and come to indicate in the minds of the 
public an article of a particular type coming from 
a particular source, even expiration of the patent 
will not authorize another person to use and apply 
the name to a different article of the same class 
sold in competition with the rival goods of that 
Even when the name is truthfully used 


However, where the 


ford-Day Iron Works v. Enterprise 
Foundry & Machine Works, 172 S. 
W. 537, 130 Tenn. 669. 


[b] Estoppel to claim device 
manufactured not device patented.— 
(1) The patentee, having enjoyed a 
monopoly protected by the patent, 
cannot, on expiration, contend that 
the device manufactured and sold was 
not the device patented (Collis Co. v. 
Consolidated Machine Tool Corpora- 
tion of America, 41 F.(2d) 641 [cert 
den 51 S.Ct. 90, 282 U.S. 886, 75 L.Ed. 
781]), (2) nor can the patentee or as- 
signee, falsely representing that the 
device sold was protected by patent 
notwithstanding expiration urge that 
the competing manufacturer should 
have sooner discovered the fraud 
(Collis Co. v. Consolidated Machine 
Tool Corporation of America, supra). 


[c] Leading case considered.—‘“‘In 
the leading case of Singer Mfg. Co. v. 
June Mfg. Co., 16 S.Ct. 1002, 163 U. 
S. 169, 41 L.Ed. 118, it is said: ‘The 
result, then, of the American, the 
English and the Freneh doctrine uni- 
versally upheld is this, that where, 
during the life of a monopoly created 
by a patent, a name, whether it be 
arbitrary or be that of the inventor, 
has become, by his consent, either ex- 
press or tacit, the identifying and 
generic name of the thing patented, 
this name passes to the public with 
the cessation of the monopoly which 
the patent created.’ That case is also 
authority for the further statement 
that one who avails himself of this 
public dedication may use the generic 
designation in all forms with the full- 
est liberty, by affixing such name to 
the machine or product and by re- 
ferring to it in advertisements, sub- 
ject, however, to the condition that 
the name must be so used as not to 
deprive others of their rights or to 
deceive the public and that the name 
must be accompanied with such in- 
dications as will show by whom it is 
made so that the public may be in- 
formed of that fact.” Jaffe v. Evans, 
75 N.Y.S. 257, 70 App.Div. 186, 189. 


53. Dover Stamping Co. v. Fel- 
lows, 40 N.E. 105, 163 Mass. 191, 47 
Am.S.R. 448, 28 L.R.A. 448; Cheavin 
v. Walker, 5 Ch.D. 850. 


54. Singer Mfg. Co. v. June Mfg. 
Co., 16 S:Ct. 1002; 163° U.S: 169,°41 TL. 
Ed. 118; Yale & Towne Mfg. Co. v. 
Worcester Mfg. Co., 205 F. 952; Jan- 
ney v. Pan-Coast Ventilator, etc., Co., 
128 F. 121; Singer Mfg. Co. v. Hipple, 
109 F. 152; Prest-O-Lite Co. v. Brock- 
ner, 147 N.Y.S. 147, 162 App.Div. 75 
[rev on other grounds 116 N.E. 1071, 
220 N.Y. 769]; Prest-O-Lite Co. v. 
Ray, 147 N.Y.S. 138, 162 App.Div. 62 
[rev 147 N.Y.S. 219 and rev on other 
grounds 116 N.E. 350, 220 N.Y. 522]; 
Jaffe v. Evans, 75 N.Y.S. 257, 70 App. 
Div. 186; Powell v. Birmingham 
Vinegar Brewery Co., [1894] 3 Ch. 
449 [aff [1896] 2 Ch. 54 (aff [1897] A, 
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as the name of an article of the kind formerly pro- 
tected by the patent, the subsequent user must ac- 
company his use of the name with an adequate ex- 
planatory statement affirmatively distinguishing his 
product from that of the original trader,°® and 
he must not commit any affirmative act or use any 
artifice or device tending to increase the deception 
and confusion necessarily caused by the use of the 
Although the name of the pat- 
ented article may be used, an injunction will be 
granted against a misleading manner of using it.°7 
The right to use the name depends on a showing that 
the name is understood by the publie to denote a 


ambiguous name.°*° 


Cc. 710)]. 


“In the present case, if the word 
‘Lanoline’ or ‘Lanolin’ is generic or 
descriptive of the article, which we 
think upon the evidence adduced it 
is, it follows that the defendant may 
use the word provided its preparation 
is substantially the same product as 
plaintiffs’ and the word is accom- 
panied with indicia which show 
clearly that the defendant is the 
manufacturer. This necessarily in- 
cludes the other proposition that the 
defendant has no right to manufac- 
ture something entirely different and 
eall it ‘Lanolin,’? nor would it have 
the right to use that name in adver- 
tisements or labels in such a way as 
to deceive the public into thinking its 
product was the one manufactured 
by the plaintiffs.” Jaffe v. Evans, 75 
N.Y.S. 257, 70 App.Div. 186, 189. 


[a] Leading case considered.—In 
Singer Mfg. Co. v. Hipple, 109 F. 152, 


158, the court, in speaking of Singer 


Mfe. Co. v. June Mfg. Co., 16 S.Ct. 
1002, 163 U.S. 169, 41 L.Hd. 118, said: 
“In short, the principle of that deci- 
sion is, not that the first user of a 
mark indicative of origin forfeits his 
exclusive right thereto for that pur- 
pose by allowing it to be applied for 
the additional purpose of designating 
the thing itself, but that his monop- 
oly of it for the one purpose cannot 
be so enforced as to nullify the gen- 
eral right to apply it for the other. 
If, therefore, the defendant’s article 
were in fact a ‘Singer’ machine, she 
would be at liberty to so designate it, 
provided she also clearly and unmis- 
takably specified that it was not the 
product of the Singer Company; but 
‘the evidence, as I view it, is against 
her upon the main point, and there- 
fore her manner of marking need not 
be considered... The machine which 
‘she puts upon the market is not a 
‘Singer.’ That word is not, as a name 
for it, either necessary or appropriate. 
Nor can I accede to the contention 
that her machine is a developed or 
improved ‘Singer’; for the proof is 
that it is of a distinct type which is 
and long has been known as_ the 
‘Domestic.’ Consequently the defend- 
‘ant’s employment of the word ‘Singer’ 
can have but one result, and that is, 
‘mot to correctly identify the thing 
itself, but to mislead the public as 
to its source of origin; and, this be- 
ing so, the decision in Singer Mfg. Co. 
v. June Mfg. Co. does not support, 
-but subverts, her present position.” 


55. U.S.—Holzapfel’s Composi- 
tions Co. v. Rahtjen’s American Com- 
Position Co., 22 S;Ctv.6, 183..0-.S. 1, 
46 L.Ed. 49; Elgin Nat. Watch Co. v. 
Illinois Watch Case Co., 21 S.Ct. 270, 
179 U.S. 665, 45 L.Ed. 365; Singer 
Mfg. Co. v. June Mfg. ‘Co., 16 S.Ct. 
1002, 163 U.S. 169, 41 L.Ed. 118; Jen- 
kins Bros. v. Kelly & Jones Co., 227 
Mie lind Ag C.G, An, sole J MoOd)y fateh ns 


TRADE-MARKS, TRADE-NAMES, 


ake kh dae 
joined.®? . 


328]; Yale & Towne Mfg. Co. v. 
Worcester Mfg. Co., 205 F. 952; 
Frank W. Whitcher Co. v. Sneierson, 
205 F. 767; De Long Hook & Eye Co. 
v. American Pin Co., 200 F. 66; Lud- 
low Valve Mfg. Co. v. Pittsburgh Mfg. 
Co 166 SH .265)-92 (CC. A 60s ed. A. 
Seriven Co. v. Morris, 154 F. 914 [aff 
158 BF. 1020, 85 C.C.A..571]; B. B. Hill 
Mfg. Co. v. Sawyer-Boss Mfg. Co., 118 
F. 1014, 56 C.C.A. 596 [aff 112 F. 144]; 
Singer Mfg. Co. v. Hipple, 109 F. 152; 
Centaur Co. v. Neathery, 91 F. 891, 34 
C.Cc.A. 118; Centaur Co. v. Robinson, 
91 F. 889; Filley v. Child, 9 F.Cas.No. 
4,787, 4 Ban.&A. 353, 16 Blatchf. 376, 
16 Off.Gaz. 261; Singer Mfg. Co. v. 
Larsen, 22 F.Cas.No. 12,902, 3 Ban.& 
A. 246, 8 Biss. 151. 


N.J.—Centaur Co. v. 
828, 62 N.J.Eq. 147. 


N.Y.—Jaffe v. Evans, 75 N.Y.S. 257, 
70 App.Div. 186. 


R.I.—Armington v. Palmer, 42 A. 
308, 21 R.I. 109, 79 Am.S.R. 786, 43 
L.R.A. 95. 


Eng.—Powell v. Birmingham Vine- 
gar Brewery Co., [1896] 2 Ch. 54 [aff 
[1897] A.C. 710]; Linoleum Mfg. Co. 
v. Nairn, 7 Ch.D. 834; Cheavin v. 
Walker, 5 Ch.D. 862. 


Que.—Singer Mfg. Co. v. Charle- 
bois, 16 Que.Super. 167. 


[a]. Marking held insufficient.— 
Marking by defendant Kelly & Jones 
Co. of the Jenkins valve, which it 
manufactured after the expiration of 
patents, on one side “Standard Jen- 
kins Valve” and on the other “Made 
by Kelly & Jones Company,” was held 
insufficient to inform the public of 
the real manufacturer. Jenkins Bros. 
v. Kelly & Jones Co., 227 F. 211, 142 
C.C.A. 11 [mod 212 F. 328]. 


Duty to distinguish and sufficiency 
Latina generally see supra §§ 107, 


56. Ludlow Valve Mfg. Co. v. 
Pittsburgh Mfg. Co., 166 F. 26, 92 Cc. 


Link, 49 A. 


C.A. 60; Fairbanks y. Jacobus, 8 F, 
Cas.No. 4,608, 3 Ban.@&A. 108, 14 
Blatchf. 337; Filley v. Child, 9 F. 
Cas.No. 4,787, 4 Ban.&A. 353, 16 


Blatchf. 376, 16 Off.Gaz. 261; Singer 
Mfg. Co. v. Larsen, 22 F.Cas.No. 12,- 
902, 3 Ban.&A. 246, 8 Biss. 151; Wa- 
terman v. Shipman, 29 N.E. 111, 130 
N.Y. 301; Armington y. Palmer, 42 
A. 308, 21 R.I. 109, 79 Am.S.R. 786, 
43 L.R.A. 95; Wheeler, ete., Mfg. Co. 
v. Shakespear, 39 L.J.Ch. 36. 


57. Marshall Ventilated Mattress 
Co. v. D’Arcy Spring Co., 280 F. 945; 
Wheeler, etc., Mfg. Co. v. Shakespear, 
39 L.J.Ch. 36; Singer Mfg. Co. v. 
Charlebois, 16 Que.Super. 167. 


_Ca] Name on shop.—Although en- 
titled to use the name of a patented 
article after expiration of the patent, 
a person may not put the name on 
the front of his shop, so as to lead the 
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patented or other article of a particular type, struc- 
ture, or arrangement of parts.°® 
invalid or expired patent may still lawfully use its 
subject matter, and like all other traders is entitled 
to protection against unfair competition;°® and al- 
though after expiration of the patent the article 
may be exactly duplicated, even to the extent of 
using the original article as a mold or model,®° 
distinctive marks, colors, and labels long used on 
patented articles are not dedicated to the public 
by the expiration of the patent and the use of such 
marks, colors, and labels by another may be en- 


One who has an 


public to believe that he is selling 
as the agent for the original manu- 
facturer. Wheeler, etc., Mfg. Co. v. 
Shakespear, 39 L.J.Ch. 36. 


58. Singer Mfg. Co. v. Wilson, 3 
App.Cas. 376. : 


59. Marshall Ventilated Mattress 
Co. v. D’Arcy Spring Co., 280 F. 945; 
Consolidated Fruit-Jar Co. y. Dor- 
flinger, 6 F.Cas.No. 3,129, 1 N.Y.Wkly. 
Dig. 427, 2 Wkly.N.C. (Pa.) 99; Tuck- 
er Mfg. Co. v. Boyington, 24 F.Cas.No. 
14,229, 9 Off.Gaz. 455; Prest-O-Lite 
Co. v. Brockner, 147 N.Y.S. 147, 162 
App.Div. 75 [rev on other grounds 
116 N.E. 1071, 220 N.Y. 769]; Prest- 
O=lite Co. Vv... Ray, 147 NYS) tess 
162 App.Div. 62 [rev 147 N.Y.S. 219, 
and rev on other grounds 116 N.E. 
350, 220 N.Y. 522]. 


60. Singer Mfg. Co. v. June Mfg. 
Co., 16 S.Ct. 1002, 1008, 163 U.S. 169, 
41 L.Ed. 118; William H. Keller, Ine. 
v. Chicago Pneumatic Tool Co., 298 F. 
52 [cert den 44 S.Ct. 687, 265 U.S. 593, 
68 L.Ed. 1196]; Allen y. Walton Wood, 
etce., Co., 178 F. 287; Rice-Stix Dry 
Goods Co. v. J. A. Scriven Co., 165 F. 
639, 91 C.C.A. 475 [cert den 29 S.Ct. 
692, 212 U.S. 582, 53 L.Ed. 660, and 
dism 32 S.Ct.. 518,. 223 U.S. 708, 56 
L.Ed. 622]; J. A. Scriven Co. v. Mor- 
ris, 158 F., 1020, 85 C.C.A. 5713; Ben- 
der v. Enterprise Mfg. Co., 156 F. 64i, 
84 C.C.A. 353, 17 L.R.A.N.S. 448, 13 
Ann.Cas. 649 [rev 148 F. 313]; J. A. 
Scriven Co. v. Morris, 154 F. 914 [aff 
158 F. 1020, 85 C.C.A. 571]; Dunlap 
v. Willbrandt Surgical Mfg. Co., 151 
F. 223, 80 C.C.A. 575; Warren Feath- 
erbone Co. v. American Featherbone 
Co., 141 F. 513, 72 C.C.A. 571; Wilcox, 
ete., Sewing-Mach. Co. v. Gibbens 
Frame, 17 F. 623, 21 Blatchf. 431; Sing- 
er Mfg. Co. v. Larsen, 22 F.Cas.No. 
12,902, 3 Ban.&A. 246, 8 Biss. 151; 
Dover Stamping Co. v. Fellows, 40 N. 
Ei. 105, 163 Mass. 191, 47 Am.S.R. 448, 
28 L.R.A. 448; Westcott Chuck Co. yv. 
Oneida Nat. Chuck Co., 92 N.E. 639, 
199 N.Y. 247, 189 Am.S.R. 907, 20 
Ann.Cas. 858; 
Oneida Nat. Chuck Co., 106 N.Y.S: 
1016, 122 App.Div. 260; Eagle Pencil 
fa boca on Ne 59, 118 Misc. 
BL rill v. Singer Mfg. Co., 4 i 
St. 127, 52 Am:R. 74. - ices 


61. U.S.—Shredded Wheat Co. v. 
Humphrey Cornell Co., 244 F. 508 
[mod 250 F. 960, 168 C.C.A. 210]; De 
Long Hook & Eye Co. y. American Pin 
Co., 200 F. 66; Fonotipia v. Bradley, 
171_F. 951; Centaur Co. v. Neathery, 
91 F. 891, 34 C.C.A. 118; Centaur Co. 
v. Killenberger, 87 F, 725. See also 
Greene v. Manufacturers’ Belt Hook 
Co., 158 F. 640 (where the marks 
were not placed on all of complain- 
ant’s goods and there was no evi- 
dence satisfactorily showing that the 
trade placed any construction on the 
use thereof). 


N.J.—Centaur Co. v. Link, . 
62 N.J.Eq. 147. AY eee 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Westcott Chuck Co. v. . 


§§ 125-126] 
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’ 


Vigorous enforcement of patent rights. 
entee’s vigorous enforcement of his patent rights, 
where it does not exceed the bounds of good faith, 
has been held not to render him subject to a pre- 
liminary injunction for unfair competition.%2 


[§ 126] 9. Books and Periodicals; 
Author.°* Publications are property and entitled to 
protection against unfair competition like any other 


N.Y.—Westcott Chuck Co. v. Oneida 
Nat. Chuck Co., 92 N.E. 639, 199 N. 
Y. 247, 1389 Am.S.R. 907, 20 Ann.Cas. 
858; Westcott Chuck Co. v. Oneida 
Nat. Chuck Co., 106 N.Y.S. 1016, 122 
App.Div. 260; American Chain Co. v. 
Carr Chain Works, 252 N.Y.S. 860, 141 
Misc. 303. 


Wis.—Avenarius v. Kornely, 121 N. 
W. 336, 139 Wis. 247. 


Eng.—Edleston v. Vick, 11 Hare 78, 
45 Eng.Ch. 78, 68 Reprint 1194. 


[a] Dedication by expiration of 
patent.— Where an article made un- 
der a patent was made in a certain 
form and color and with certain or- 
namentation to distinguish it as the 
patented article, the exclusive right 
to such form, color, and ornamenta- 
tion ceased with the expiration of 
the patent, and the right to use them 
passed to the public. Allen v. Walton 
Wood, etc., Co., 178 F. 287. 


62. Bassick Mfg. Co. v. Adams 
Sree Gun Corporation, 26 F.(2d) 
G22. - 


Notice of infringement and threats 
of suit as constituting unfair compe- 
tition see infra § 133. 


63. Common-law rights in compo- 
sitions, lectures, etc., generally see 


Copyright and Literary Property §§ | 


64. G. & C. Merriam Co. v. Straus, 
136.F. 477; Munro v. Tousey, 29 N.E. 
9, 129 N.Y. 38, 14 L.R.A. 245. 


[a] “There may be a commercial 
property in books as well as a liter- 
ary property, and when a publisher 
has imparted to his books peculiar 
characteristics which enable the pub- 
lic to distinguish them from other 
books embodying the same literary 
property, and to recognize _them as 
his particular product, there is no rea- 
son why the principles which inter- 
dict unfair competition in _ trade 
should not afford him _ protection 
against the copying of the _ charac- 
teristics by rivals.” G. & C. Merriam 
Co. v. Straus, 136 F. 477, 479. 


65. U.S.—Photoplay Pub. Co. vy. La 
Verne Pub. Co., 269 F. 730 [rev 261 
F. 428]; Saalfield Pub. Co. v. G. & C. 
Merriam Co., 238 F. 1, 151 C.C.A. 77 
[cert den 37 S.Ct. 478, 243 U.S. 651, 
61 L.Ed. 947]; G. & C. Merriam Co. 
v. Saalfield, 190 F. 927, 111 C.C.A. 517 
[mod on other grounds 198 F. 369, 
117 C.C.A. 245]; Industrial Press v. 
W. R. C. Smith Pub. Co., 164 F. 842, 
90 C.C.A. 604; Ogilvie v. G. & C. Mer- 
riam Co., 149 F. 858 [aff 159 F. 638, 88 
C.C.A. 596, 16 L.R.A.N.S. 549, 14 Ann. 
Cas. 796, and cert den 28 S.Ct. 761, 209 
U.S. 551, 52 L.Ed. 922]; G. & C. Mer- 
riam Co. v. Straus, 136 F. 477; Gan- 
nert v. Rupert, 127 F. 962, 62 C.C.A. 
594 [rev 119 F. 221]; Harper v. Lare, 
103 & 203, 43 C.C.A. 182; Oxford 
University v. Wilmore-Andrews Pub. 
Co., 101 F. 443; Lare v. Harper, 86 
F. 481, 30 C.C.A. 373; Harper v. Hol- 
man, 84 F. 224; Investor Pub. Co. v. 
Dobinson, 72 F. 603; Social Register 
Assoc. v. Howard, 60 F. 270; Merriam 
v. Texas Siftinrs Pub. Co., 49 F. 944; 
Black v. Ehrich, 44 F. 793; Estes v. 
Worthington, 31 F. 154, 24 Blatchf. 
371 [dism 12 S.Ct. 991, 145 U.S. 662, 


AND UNFAIR COMPETITION 


A pat- | property.%4 


Name of 


386 L.Hd. 854]; Aronson y. Flecken- 
stein, 28 F. 75; Estes v. Leslie, 27 F. 
22, 23 Blatchf. 476, 29 F. 91; Hstes v. 
Williams, 21 F. 189; Iolanthe Case, 
15 F. 439; Thomas v. Lennon, 14 F. 
849; Osgood v. Allen, 18 F.Cas.No. 
10,603, Holmes 185, 3 Off.Gaz. 124. 


Md.-—Gruber Almanack Co. v. 


Swingley, 68 A. 684, 103 Md. 3862; 
Robertson vy. Berry, 50 Md. 591, 33 
Am.R. 328. 


Mo.—Grocers’ Journal Co. v. Mid- 
land Pub. Co., 105 S.W. 310, 127 Mo. 
App. 356. 


N.Y.—Fisher v. Star Co., 132 N.E. 
133, 231 N.Y. 414,19 A.L.R. 987; Mun- 
ro v. Tousey, 29 N.E. ‘9, 129 N.Y. 38, 
14 L.R.A. 245; MacFadden Publica- 
tions v. B. L. McFadden, Inc., 231 N. 
Y.S. 185, 224 App.Div. 374; Commer- 
cial Advertiser Assoc. v. Haynes, 49 
N.Y.S. 938, 26 App.Div. 279; Ameri- 
can Grocer Pub. Assoc. v. Grocer Pub. 
Co., 25 Hun 398; Potter v. McPher- 
son, 21 Hun 559; Tallcot v. Moore, 6 
Hun 106; Stephens v. De Couto, 30 
N.Y.Super. 343, 4 Abb.Pr.N.S. 47; Eng- 
land v. New York Pub. Co., 8 Daly 
375; New York Polyclinic Medical 
School, ete. v. King, 57 N.Y.S. 796, 
27 Misc. 250; St? Taylor Co. v. Nast, 
154 N.Y.S. 982; W. J. Johnston Co. 
v. BHlectric Age Pub. Co., 14 N.Y.S. 
803, 60 Hun 578; Forney v. Engineer- 
ing News Pub. Co., 10 N.Y.S. 814, 57 
Hun 588; Matsell vy. Flanagan, 2 Abb. 
Pr.N.S. 459; American Grocer Pub. 
Assoc. v. Grocer Pub. Co., 51 How.Pr. 
402; Bell v. Locke, 8 Paige 75, 34 Am. 
D. 371; Snowden vy. Noah, Hopk. 347, 
14 Am.D. 547. . 


Or.—Duniway Pub. Co. v. North- 
west Printing, ete., Co:, 8-P. 283, 11 
Onwaae: 


Pa.—Shook vy. Wood, 10 Phila. 373. 


Eng.—Kelly v. Hutton, LeR. 3 Ch. 
703; Borthwick v. Evening Post, 37 
Ch.D. 449; Dicks v. Yates, 18 Ch.D. 
76; Weldon vy. Dicks, 10 Ch.D. 247; 
Metzler v. Wood, 8 Ch.D. 608; Mack 
v. Petter, L.R. 14 Eq. 431; Reed v. 
O’Meara, L.R. 21 Ir. 216; Bradbury 
v. Dickens, 27 Beav. 53, 54 Reprint 21; 
Spottiswoode v. Clark, 1 Coop. t. 
Cott. 254, 47 Reprint 844, 2 Phil. 154, 
22 Eng.Ch. 154, 41 Reprint 900; 
Clement v. Maddick, 1 Giffard 98, 65 
Reprint 841; Ingram v. Stiff, 5 Jur.N. 
S. 947; Prowett v. Mortimer, 2 Jur. 
N.S. 414; Chappell v. Sheard, 2 Kay 
&J. 117, 69 Reprint 717; Chappel v. 
Davidson, 2 Kay&J. 123, 69 Reprint 
719; Bradbury v. Beeton, 39 L.J.Ch. 
57; Clowes v. Hogg, [1870] W.N. 268 
[aff [1871] W.N. 40]; Cowen v. Hul- 
‘ton, 46 L.T.Rep.N.S. 897; Edmonds 
v. Benbow, Sebastian Dig. 83; In re 
Edinburgh Correspondent Newspaper, 
1 Shaw 407; Walter v. Head, 25 Sol. 
J. 742; Hogg v. Kirby, 8 Ves.Jr. 215, 
7 Rev.Rep. 30, 32 Reprint 336; Corns 
v. Griffiths, [1873] W.N. 93. 


Ont.—York Pub. Co. v. Coulter, 10 
Dom.L.R. 824, 4 Ont.W.N. 1021, 24 
Ont.W.R. 384. 

Can.—Canada Pub. Co. v. Gage, 11 
Can.S.C. 306. 

[a] Suspended publication.— 


Where the publisher of the “Coffey- 
ville, Kan., Sun,” suspended its pub- 
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The cases are quite numerous wherein 
the title or name of a book, periodical, or other liter- 
ary production has been protected by injunction 
against deceptive use or imitation in connection with 
some different publication which defendant was law- 
fully entitled to publish and sell in competition with 
complainant’s work, and in which no question’ of in- 
fringement of copyright or protection of literary 

_ property was involved.*® 


In a number of other 


lication and merged it with another 
paper but maintained an office for the 
business of the suspended paper, it 
has been held that a rival publisher 
of the “Harth” could not change the 
name of his paper to the “Morning 
Sun and the Daily Earth,” the use of 
the word “Sun” being an unfair trade 
practice and _ properly enjoined. 
Powell v. Valentine, 189 P. 1638, 106 
Kan. 645. 


[b] “Dr. Eliot’s Five-Foot Shelf of 
Books.”—Where plaintiffs had print- 
ed and published and advertised very 
extensively a set of books selected by 
Dr. Eliot, former president of Har- 
vard University, under the title of 
“The Harvard Classics,’ and desig- 
nated in advertisements and in labels 
on the books as “Dr. Eliot’s Five-Foot 
Shelf of Books,” and had sold many 
thousand volumes, they were entitled 
to a temporary injunction restraining 
defendants from advertising and sell- 
ing a different set of books under the 
titles of “Dr. Eliot’s Five-Foot Shelf 
of the World’s Best Books” and “Dr. 
Eliot’s Five-Foot Shelf of the World’s 
Greatest Books.” Collier v. Jones, 
120 N.Y.S. 991, 66 Mise. 97 [mod 125 
N.Y.S. 1116; 140 App.Div. 911]. 


[c] Illustrations: (1) ‘“Beatty’s 
New and Improved Headline Copy- 
books” and ‘“‘Beatty’s Headline Copy- 


books.” Canada Pub. Co. v. Gage, 11 
Can.S.C. 306. (2) ‘Chatterbox’ and= 
“Chatterbook.” Estes v. Worthing- 


ton, 31 F. 154, 24 Blatchf. 371 [dism 
12°'S.Ct..-99, 145 UWsS.5662,936 4 hd. 
854]. (3) ‘Frank Leslie’s Chatter- 
box” and “Chatterbox.” Estes v. Les- 
lie, 27 F. 22, 23 Blatchf. 476; Estes v. 
Williams, 21 F. 189. (4) “Hemy’s 
New and Revised Edition of Jousse’s 
Royal Standard Pianoforte Tutor’ 
and “Hemy’s Modern Tutor for the 


Pianoforte.” Metzler v. Wood, 8 Ch. 
D. 608. (5) ‘Home Comfort” and 
“Comfort.” Gannert v. Rupert, 127 F. 


962, 62. .C.C.A. 594 [rev 119 EF. 221]. 
(6) “Howard’s Social Register” and 
“Social Register.’’ Social Register 
Assoc. v. Howard, 60 F. 270. (7) “In- 
dependent Nationa] System of Pen- 
manship” and “Payson, Dunton, and 
Scribner’s National System of, Pen- 
manship.” Potter v. McPherson, 21 
Hun (N.Y.) 559. (8) ‘Philadelphia 
Suburban Life” and “Suburban Life.” 
Suburban Press v. Philadelphia Sub- 
urban Pub. Co., 75 <A. 1037, 227 Pa. 
148 [aff 18 Pa.Dist. 997]. (9) ‘“Photo- 
play Magazine’ and ‘Photo-Play 
Journal.’”? Photoplay Pub. Co. v. La 
Verne Pub. Co., 269 F. 730 [rev 261 
F. 428]. (10) “Sherlock Holmes, 
Detective” and ‘Sherlock Holmes.” 
Hopkins Amusement Co. v. Frohman, 
67. N.E.7391, 202 Ill. 541. (11) “The 
Canada Bookseller and Stationer” and 
“The Canadian Bookseller and Library 
Journal.” Rose v. McLean Pub. Co., 
24 Ont.A. 240 [rev 27 Ont. 325]. (12) 
“The Children’s Birthday Text Book” 
and “The Birthday Scripture Text- 
Book.” Mack v. Potter, L.R. 14 Eq, 
431. (18) “The Daily London Jour- 
nal” and ‘‘The London Journal.” In- 
gram v. Stiff, 5 Jur.N.S. 947) (14) 
“The Grocer” and “The American 
Grocer.” American Grocer Pub. As- 
soc. v. Grocer Pub. Co., 25 Hun (N.Y.) 
398. (15) ‘The Heroine” and “The 
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cases the same principle was recognized, but injunc-. 
tion was refused because, as a matter of fact, the 
titles of the two works were not deemed sufficiently 
similar to deceive ordinary buyers, or because the 
publications were not likely to compete with one an- 
The protection in this class of cases 1s 
afforded solely on the principles of unfair competi- 


other.*® 


tion.£7 Titles of books are not 


copyright,°* and the mere use or imitation of the 
title of a book is not an infringement of the copyright 
Neither is the title of a book a valid 
On the contrary, the title 
of a book is the generic name and description of 
that book, and therefore anyone who is entitled to 


on such book.®® 
technieal trade-mark.7° 


Hero.” Rowley v. Houghton, 2 
Brewst. (Pa.) 303, 7 Phila. 39. (16) 
“The Penny Bell’s Life and Sporting 
News” and ‘“Bell’s Life in London.” 
Clement v. Maddick, 1 Giffard 98, 65 
Reprint 841. (17) “The Spice of 
Life” and “The Good Things of Life.” 
Stokes v. Allen, 2 N.Y.S. 643 [aff 9 
N.Y.S. 846, 56 Hun 526]. (18) 
“Traveller” and ‘Commercial Travel- 


ler.” Carey v. Goss, 11 Ont. 619. (19) 
“United States Police Gazette’ and 
“The National Police Gazette.” Mat- 


sell v. Flanagan, 2 Abb.Pr.N.S. (N.Y.) 
459. (20) ‘“Webster’s Intercollegiate 
Dictionary” and ‘‘Webster’s Collegiate 
Dictionary.” Saalfield Pub. Co. v. G. 
& C. Merriam Co., 238 F. 1, 151 C.C.A. 
77 [cert den 37 S.Ct. 478, 2438 U.S. 651, 
61 L.Ed. 947]. (21) “Wonderful 
Magazine, New Series Improved” and 
“Wonderful Magazine.” Hogg v. Kir- 
by, 8 Ves.Jr. 215, 32 Reprint 336. 


Other illustrations of deceptive use 
of names and dress of goods see 
supra § 112. 


66. Crowell Pub. Co. v. Italian 
Monthly Co., 28 F.(2d) 613; Nieman 
v. Plough Chemical Co., 22 F.(2d) 73 
[cert den 48 S.Ct. 563, 277 U.S. 603, 
72 L.Ed. 1010]; Collegiate World Pub. 
Co. v. Du Pont Pub. Co., 14 F.(2d) 158 
[aff 25 F.(2d) 1018]; Harper v. Lare, 
103 F. 203, 43° C.C.A. 182; Lare v. 
Harper, 86 F. 481, 30 C.C.A. 373; Day- 
ton v. Wilkes, 17 How.Pr. (N.Y) 510; 
Snowden v. Noah, Hopk. (N.Y.) 347, 
14 Am.D. 547; Kelly v. Byles, 13 Ch. 
D. 682; Spottiswoode v. Clarke, 1 
Coop. t. Cott. 254, 47 Reprint 844, 2 
Phil. 154, 22 HEng.Ch. 154, 41 Reprint 
900; Jarrold v. Houlston, 3 Kay.&J. 
708, 69 Reprint 1294; Stevens v. Cas- 
sell & Co., 29 T.L.R. 272, 30 Rep.Pat. 
Cas. 199; Ridgway Co. v. Amalgamat- 
ed Press, 28 T.L.R. 149, 29 Rep.Pat. 
Cas. 130. 


[a] Tllustrations: (1) “College 
Comics” and “College Humor.” Col- 
legiate World Pub. Co. v. Du Pont 
Pub. Co., 14 F.(2d) 158 [aff 25 F.(2d) 
1018]. (2) “Morning Post” and 
“Evening Post.” Borthwick v. Eve- 
ning Post, 37 Ch.D. 449. (3) “New- 
castle Chronicle” and “Sporting 
Chronicle.” Cowen vy. Hulton, 46 L.T. 
Rep.N.S. 897. (4) “Old Sleuth” and 
“Young Sleuth.” Munro v. Tousey, 
29. N.E. 9, 129 N.Y. 38, 14 L.R.A. 245, 
(5) “St. Louis Post-Dispatch” and 
“Houston Post-Dispatch.” Pulitzer 
Pubkb..Co. v. Houston Printing Co., 4 
F.(2d) 924 [aff 11 F.(2d) 834, and cert 
den 47 S.Ct. 91, 273 U.S. 694, 71. L. 
Ed. 844]. (6) “The Commercial Ad- 
vertiser” and “New York Commer- 
cial,” there being conspicuous differ- 
ences in type, arrangement, ete., and 
one being a morning, and the other an 
evening paper catering to a different 
class of trade. Commercial Adver- 
tiser Assoc. v. Haynes, 49 N.Y.S. 938, 
26 App.Div. 279. (7) ‘“‘The Mail’ and 


is known."1 


covered by the 


“Morning Mail.”” Walter v. Emmett, 
D4 dCi elOb 9: (8) “The New 
American” and “The American Maga- 
zine,’ where different in size, color, 
contents, price, and circulating medi- 
um. Crowell Pub. Co. v. Italian 
Monthly Co. 28 F.(2d) 613. (9) 
“The New Northwest News” and “The 
New Northwest.” Duniway Pub. Co. 
v. Northwest Printing, etc., Co., 8 P. 
288, 11 Or. -322. 


Other illustrations in which use of 
names was held not deceptive see 
Supra § 112. 


ols Dicks, v. Yates, 18 Ch.D. 76, 


“There is another mode which to 
my mind is wholly irrespective of 
any copyright legislation, and that is 
where a man sells a work under the 
name or title of another man or an- 
other man’s work, that is not an in- 
vasion of copyright, it is Common 
Law fraud, and can be redressed by 
ordinary Common Law _ remedies, 
wholly irrespective of any of the con- 
ditions or restrictions imposed by the 
Copyright Acts. Supposing a man 
were to publish a book calling it 
‘Soyer’s Cookery Book,’ which it is 
not; or ‘Colenso’s Arithmetic,’ which 
it is not; or . . ‘Hemy’s Modern 
Tutor for the Pianoforte’ [as in the 
case of Metzler v. Wood, before the 
Court of Appeal], which it is not, that 
is a Common Law fraud.” Dicks v. 
Yates, supra (per James, L. J.). 


68. See Copyright and Literary 
Property § 143. 


69. See Copyright and Literary 
Property § 275. 

70. See supra §§ 69, 70. 

71. G. & C. Merriam Co. v. Ogilvie, 


159 F. 638, 88 C.C.A. 596, 16 L.R.A.N.S. 
549, 14 Ann.Cas. 796 [cert den 28 S. 
Ct. 761, 209 U.S. 551, 52 L.Wd. 922, and 
mod 149 F. 858]; G. & C. Merriam 
Co. v. Straus, 136 F. 477; Merriam v. 
Texas Siftings Pub. Co., 49 F. 944; 
Merriam v. Famous Shoe, etc., Co., 47 
F. 411; Black v. Ehrich, 44 F. 798; 
Merriam v. Holloway Pub. Co., 43 F. 
450; “Mark Twain” Case, 14 F. 728, 
11 Biss. 459; Jollie v. Jaques, 13 F. 
Cas.No. 7,437, 1 Blatchf. 618, 627, 9 
N.Y.Leg.Obs. 11; Osgood v. Allen, 18 
F.Cas.No. 10,608, Holmes 185, 3 Off. 
Gaz. 124. 


72. Photoplay Pub. Co. v. La 
Verne Pub. Co., 269 F. 730 [rev 261 F, 
428]; G. & C. Merriam Co. v. Saal- 
field, 190 F. 927, 111 C.C.A. 517 [mod 
on other grounds 198 F. 369, 117 a. 
C.A. 245]; G. & C. Merriam Co. v. 
Ogilvie, 159 F. 638, 88 C.C.A. 596, 16 
L.R.A.N.S. 549, 14 Ann.Cas. 796 [cert 
den 28 S.Ct. 761, 209 U.S. 551, 52 L. 
Ed. 922]; Aronson vy. Fleckenstein, 28 
F. 75; Thomas v. Lennon, 14 F. 849; 
S. T. Taylor Co. v. Nast, 154 N.Y.S. 
982; Weldon v. Dicks, 10 Ch.D. 247; 


For later cases, developments and changes in the law see Annotations, 
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[§ 126 


publish such book, either because the copyright there- 
on has expired, or because it has never been copy- 
righted, and who actually does publish such book, 
may call it by its proper name by which alone it 
But the mere fact that a book to- 
gether with its name is in the public domain, by rea- 
son of expiration of copyright, or failure to secure 
copyright, does not authorize any person to use such 
name or title in connection with another and a dif- 
ferent book in such a manner as to pass off the 
latter book as and for the former, or some other 
book known by that name, for to do so constitutes 
unfair competition which will be enjoined.*? 
rules are but an application of the familiar principles 


These 


Metzler v. Wood, 8 Ch.D. 608; Chap- 
pell v. Sheard, 2 Kay&J. 117, 69 Re- 
print 717; Chappell .v. Davidson, 2 
Kay&J. 123, 69 Reprint 719; Cotton 
v. Gillard, 44 L.J.Ch. 90. 


[a] “Chatter-box” 
Hstes v. Williams, 21 F. 189, 190, 
complainant’s book was_ entitled 
“Chatter-box.”” It was published with- 
out being copyrighted, and therefore 
became publici juris to the same ex- 
tent that every book does on the ex- 
piration of its copyright. Defendant 
published a book of different literary 
contents, and entitled it “Chatter- 
box.” His use of that name was en- 
joined on the ground of unfair com- 
petition. The point here under con- 
sideration was thus disposed of by 
Judge Wheeler: “Johnston had the 
exclusive right to put his own work, 
as his own, upon the markets of the 
world. No one else had the right to 
represent that other work was his. 
Not the right to prevent the copying 
of ‘his, and putting the work upon the 
markets, but the right to be free 
from untrue representations that this 
other work was his when put upon 
the markets. This gives him nothing 
but the fair enjoyment of the just 
reputation of his own work, which 
fully belongs to him. It deprives 
others of nothing that belongs to 
them.” This decision was followed 
in the later ‘‘Chatterbox” cases. Es- 
tes v. Worthington, 31 F. 154, 24 
Blatchf. 371 [dism 12 S.Ct. 991, 145 
U.S. 662, 36 L.Ed. 854] Estes v. 
Worthington, 30 F. 465; Estes v. Les- 
lie, 27 F. 22, 23 Blatchf. 476; Estes v. 
Worthington, 22 F. 822, 23 Blatchf. 
ae are v. Belford, 30 Off.Gaz. (U. 


[b] “Webster’s Dictionary” cases. 
—(1) In the early cases, it was held 
that a person could publish the dic- 
tionary after expiration of the copy- 
right and use the name “Webster's 
Dictionary” to designate the book 
(Merriam v. Texas Siftings Pub. Co., 
49 F. 944; Merriam v. Famous Shoe, 
ete., Co., 47 F. 411; Merriam v. Hollo- 
way Pub. Co., 43 F. 450), (2) and in 
later cases it has been held that a 
person may publish a revised edition 
of the dictionary and use the name 
notwithstanding it has acquired a 
secondary meaning, provided such 
precautions are taken as unmistaka- 
bly to inform the public that the 
book is not that of the original pub- 
lisher (G. & C. Merriam Co. v. Syndi- 
cate Pub. Co., 207 F. 515, 125 G.c.Ay 
177 [appeal dism 35 S.Ct. 708, 287 U. 
S. 618, 59 L.Ed. 1148]; Ogilvie v. G. 
& C. Merriam Co., 149 F. 858 [mod 
159 F. 638, 88 C.C.A. 596, 16 L.R.A.N.S. 
549, 14 Ann.Cas. 796, and cert den 28 
S.Ct. 761, 209 U.S. 551, 52 L.Ed. 9221), 
(3) as the use of the name without a 
proper explanatory statement would 
constitute unfair competition (G & 
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of unfair competition, which have already been 
stated.“* An imitation of a publication by which 
the public may be misled into supposing that it is 
the literary composition which it had in mind to 
purchase is an act of deception which injures the 
publisher and entitles him to relief.74 Genuine 
copies of a book, although independently bound, may 
be sold under the name and title of the book and 
its author;7® but repaired or secondhand books 
must not be sold as and for new books of the com- 
plete production of the original publisher, and, if 
necessary, an affirmative statement sufficient to pre- 
vent deception may be required.7® It is unfair 
competition to pass off an early edition of a work, 
on which the copyright has expired, or a new and 
independent revision thereof, as and for subse- 
quent editions published by the original publishers, 
or their successors which are already known in the 
market.77 Where the title of a book has acquired 
a secondary meaning, so as to denote a particular 
production coming from a particular source, any- 
one who avails himself of the expiration of copy- 
right in order to reproduce such book must accom- 
pany his use of the name with sufficient affirmative 
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precautions to prevent deception and confusion,7* and 
he must refrain from the use of any affirmatively de- 
ceptive artifice or device in or on the book or in 
advertisements.7® Generic and descriptive words 
eannot be exclusively appropriated as the title of a 
publication,®® although even generic or descriptive 
words used as a title will be protected if they have 
acquired a secondary meaning.®! 


True name or nom de plume of author.*2 The true 
name or nom de plume of the actual author may be 
used in connection with a publication of his writ- 
ings,§* but not in such a manner as to cause decep- 
tion and confusion resulting in unfair competition ;§4 
and, if the matter is edited, added to, or changed, 
such facts must be plainly stated so as to avoid any 
misrepresentation.®® 


[§ 127] 10. Secret and Proprietary Prepara- 
tions.*® The names of secret and proprietary prepa- 
rations will be protected against unauthorized use 
or imitation as the name of some other different prep- 
aration of like kind sold in competition, but not 
made in accordance with the formula of the orig- 
inal and genuine article’? even though the labels 


C. Merriam Co. v. Saalfield, 190 F. 927, 
111 C.C.A. 517 [mod on other grounds 
198 F. 369, 117 C.C.A. 245]). (4) In 
another case, where complainant had 
put out a dictionary called ‘‘Web- 
ster’s Collegiate Dictionary” and de- 
fendant put out a book similar in size 
and style entitled ‘‘Webster’s Inter- 
collegiate Dictionary” an injunction 
was granted on the ground of unfair 
competition. Saalfield Pub. Co. v. G. 
& C. Merriam Co., 238 F. 1, 151 C.C.A. 
77 [cert den 37 S.Ct. 478, 243 U.S. 651, 
61 L.Ed. 947]. 


73. See supra §§ 103, 109. 


74.. G. & C. Merriam Co. v. Ogilvie, 
T59)F./638> 88 C.C.A.'°596, 16 R.A. 
N.S. 549, 14 Ann.Cas. 796 [cert den 
28 S.Ct. 761, 209 U.S. 551, 52 L.Ed: 
So2-sand 2nod 149° F-78581; Ge" & iC. 
Merriam Co. v. Straus, 136 F. 477; 
Munro vy. Tousey, 29 N.E. 9, 129 N.Y. 
38, 14 L.R.A. 245; Shepp v. Jones, 15 


Pa.Co.59. 

75. Dodd v. Smith, 22 A. 710, 144 
Pa. 340. 

76. Doan v. American Book Co., 


105 F. 7727 777, 45 C.C.A. 42 (where 
defendant was required to stamp on 
the cover a notice sufficient to pre- 
vent any deception; this was placed 
on the ground that the American 
Book Company has attained to a high 
reputation with respect to its school 
books; that reputation goes not only 
to the text of the book, but to the 
quality of the book itself, the char- 
acter of the print, the quality of the 
paper, the binding, and the cover). 


“77% G. & C. Merriam Co. v. Ogil- 
vie, 159 F. 638, 88 C.C.A. 596, 16 L.R. 
A.N.S. 549, 14 Ann.Cas. 796 [cert den 
I8VS Ct. Wé6t, 9209 WES: 551,552 Tid. 
922, and mod 149 F. 858]; Merriam v. 
Texas Siftings Pub. Co., 49 F. 944; 
Merriam v. Famous Shoe, etc., Co., 47 
F. 411; Merriam v. Holloway Pub. 
Co., 43 F. 450. 


7g. .G. & C. Merriam Co. v. Saal- 
field, 190 F. 927, 111 C.C.A. 517 [mod 
on other grounds 198 F. 369, 117 C.C. 
A. 245]; Glaser v. St. Elmo Co., 175 
F. 276; G. & C. Merriam Co. v. Ogil- 
vie, 159 F. 638, 88 C.C.A. 596, 16 
L.R.A.N.S. 549, 14 Ann.Cas. 796 [cert 
den 28 S.Ct. 761, 209 U.S. 551, 52 L. 
Ed. 922, and mod 149 F. 858]; G. & 
Cc. Merriam Co. v. Straus, 136 F. 477. 


[a] Uncopyrighted book of a dis- 
tinctive form.—Where an _ uncopy- 
righted book was published in a dis- 
tinctive and artistic form, an exact 
reproduction by photographic process 
was enjoined at the instance of the 
original publishers, in a case where 
plaintiff did not show that any per- 
son had been actually deceived, or, 
otherwise than by the books them- 
selves, that defendant was guilty of 
a fraudulent intent. Dutton v. Cup- 
ples, 102 N.Y.S. 309, 117 App.Div. 172. 


79. Ogilvie v. G. & C. Merriam Co., 
149 F. 858 [aff as to this point 159 F. 
638, 88 C.C.A. 596, 16 L.R.A.N.S. 549, 
14 Ann.Cas. 796, cert den 28 S.Ct. 761, 
209 U.S. 551, 52 L.Ed. 922]; Metzler 
v. Woods, 8 Ch.D. 608. 


80. See supra §§ 69, 70. 


Sl: Photoplay’ + Pub. Co. vs" a 
Verne Pub. Co., 269 F. 730 [rev 261 
F. 428]. See also Schove v. Schminc- 
ke, 33 Ch.D. 546 (recognizing the 
principle, but denying relief on the 
ground that the descriptive title had 
not acquired a secondary meaning). 


Protection of generic and descrip- 
tive words generally see supra § 115. 


82. Common-law rights in name of 
author generally see Copyright and 
Literary Property § 24. 


83. Kipling v. Putnam, 120 F. 631, 
57 C.C.A. 295, 65 L.R.A. 873; Kipling 
v. Fenno, 106 F. 692; Drummond v. 
Altemus, 60 F. 338; Merriam v. Hol- 
loway Pub. Co., 43 F. 450; Clemens 
v. Belford, 14 F. 728, 11 Biss. 459; 
Harte v. De Witt, 1 Cent.L.J. (N.Y.) 
360; Archbold v. Sweet, 5 C.&P. 219, 
94 H.C.L. 535,:172 Reprint 947; Cox 
vy. Cox, 11 Hare 118, 45 Eng.Ch. 118, 
68 Reprint 1211; Lee v. Gibbings, 47 
L.T.Rep.N.S. 263; Byron v. Johnston, 
2 Meriv. 29, 35 Reprint 851. 


[a] “Mark Twain’ agreed with 
publisher to allow him to publish one 
of his esSays in a book of selections, 
and sent him a number from which 
to select, which had been published 
but not copyrighted. The publisher 
brought out all of the essays, and al- 
so another, alleging in the advertise- 
ment and title page that all were by 
“Mark Twain,’ which was the nom 
de plume of plaintiff. An injunction 
was granted restraining defendant 
from using the name ‘Mark Twain” 


in any manner other than as provid- 
ed by the agreement between the pub- 
lisher and the author. Clemens v. 
Such, Codd.Dig. 312. 


84. Metzler v. Wood, 8 Ch.D. 606; 
a Pub. Co. v. Gage, 11 Can.S.C. 


85. Drummond v. Altemus, 60 F. 
338; Harte v. De Witt, I Cent.L.J. 
(N.Y.) 360; Archbold v. Sweet, 5 C.& 
P. 219, 24 H.C.L. 535, 172 Reprint 947. 


86. Defenses: 


Misleading statements in advertise- 
ments or circulars see supra § 113. 


Wrongful use of name by plaintiff see 
supra § 113. 


87. U.S.—Centaur Co. v. Genesh, 
33 F.(2d) 985; Liebig’s Extract of 
Meat Co. v. Liebig Extract Co., 172 F. 
158 [rev on other grounds 180 F. 688, 
103 C.C.A. 654]; Barnes vy. Pierce, 
164 F. 213; Baglin v. Cusenier Co., 
156 F. 101¢ [aff 164 F. 25, 90 C.C.A. 
499, and rev on other grounds 31 S.Ct. 
669,~ 227 -U.Ss- 580, 55 ibd: 863]; 
Memphis Keeley Inst. v. Leslie E. 
Keeley Co., 155 F. 964, 84 C.C.A. 112, 
16° RJA.N.S. = 921). Dr (PRetengar: 
Fahrney, etc., Co. v. Ruminer, 153 F. 
736, 82 CCA.” 62> Hostetter “Con ve 
Gallagher Stores, 142 F. 208; Hostet- 
ter v. Fries, 17 F. 620, 21 Blatchf. 339; 
Hostetter v. Vowinkle, 12 F.Cas.No. 
6,714, 1 Dill. 329. 


Ga.—M. A. Thedford Medicine Co. 
v. Curry, 22 S.E. 661, 96 Ga. 89. 


Minn.—J. R. Watkins Medical Co. 
v. Sands, 86 N.W. 340, 83 Minn. 326; 
Watkins v. Landon, 54 N.W. 193, 52 
Minn. 389, 38 Am.S.R. 560, 19 L.R.A. 
236. : 


N.Y.—World’s Dispensary Medical 
Ass’n v. Pierce, 96 N.E. 738, 203 N.Y. 
419; Keasbey v. Brooklyn Chemical 
Works, 87 N.E. 476, 142 N.Y. 467, 40 
Am.S.R. 623 [rev 21 N.Y.S. 696, 67 
Hun 648]; Andrew Jurgens Co. v. 
Weeabary: 106 N.Y.S. 571, 56 Misc. 


Tenn.—C. F. Simmons Medicine Co. 
v. Mansfield Drug Co., 23 S.W. 165, 
93 Tenn. 84, 


Wis.—Avenarius v. Kornely, 121 N. 
W. 336, 139 Wis. 247; Marshall v. 
Pinkham, 9 N.W. 615, 52 Wis. 572, 38 
Am.R. 756. 
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and wrappers are entirely different.*® 


where such names have become 


TRADE-MARKS, TRADE-NAMES, 


However, 
generically de- 
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[§§.1 


for medicine composed of common materials and 
which is not patented acquires no monopoly there- 


pars : : z 
seriptive, they may be used by anyone who dis- | in;®* and reproduction of another manufacturer’s 


covers and knows the secret of the composition 
of the article, and makes his own article in ac- 
cordance with the original formula,*® and such 
person may advertise that his preparation is made 
according to the original formula, if such is the 
truth,9® but a subsequent user of the name must 
add some distinguishing statement showing that 
the article is his own production of the article 
known by that name,®? and he must not imitate the 
dress or make-up of the goods, in addition to us- 
ing the name, or do any affirmative act calculated 
to deceive the public and pass off his goods as and 
for the previously known goods.°? 


Use of different name. The first user of a formula 


Eng.—Birmingham Vinegar Brew- 
ery Co. v. Powell, [1897] A.C. 710 
[aff [1896] 2 Ch. 54 (aff [1894] 3 Ch. 
449)]; Massam v. Thorley’s Cattle 
Food Co.,.14 Ch.D. 748; Siegert v. 
Findlater, 7 Ch.D. 801; Holloway v. 
Holloway, 13 Beav. 209, 51 Reprint 
81; Franks v. Weaver, 10 Beav. 297, 50 
Reprint 596; Morison v. Moat, 9 Hare 
241, 41 Eng.Ch. 241, 68 Reprint 492 
{aff 16 Jur. 321]; Oldham v. James, 
14 Ir.Ch, 81; Cotton v. Gillard, 44 L. 
J.Ch. 90; Morison v. Salmon, 2 M.&G. 
385, 40 E.C.L. 654, 133 Reprint 795; 
Liebig’s Extract of Meat Co. v. Han- 
bury, 17 L.T.Rep.N.S. 298; Canham v. 
Jones, 2 Ves.&B. 218, 35 Reprint 302 
(holding that, where plaintiff had no 
exclusive right in a medicine, defend- 
ant could put out a medicine under 
the same name, claiming it to be just 
as good and as manufactured by him- 
self). See also Browne v. Freeman, 
4 NewRep. 476, 12 Wkly.Rep. 305 (re- 
fusing a temporary injunction on the 
ground that there was no evidence 
that anyone had been misled). 


Man.—Noel Co. v. Vite Ore Co., 17 
Man. 87. 


Ont.—Radam v. Shaw, 28 Ont. 612; 
Davis v. Kennedy, 13 Grant Ch. 523; 
Rtney v. Hickling, 5 Grant. Ch. 


Untruthful use or imitation gener. 
ally see supra § 109. 


88. Powell v. Birmingham Vine- 
gar Co., [1894] 3 Ch. 449 [aff [1896] 
2Ch. 64 (aff [1897] A.C. 710)). 


g9.. D.C.—Tinker vy. M. F. Patter- 
son Dental Supply Co., 53 App.D.C. 
37, 287 F. 1014. 


Mass.—Covell v. Chadwick, 26 N.E. 
856, 153 Mass. 263, 25 Am.S.R. 625; 
‘Chadwick v. Covell, 23 N.E. 1068, 151 
pag 190, 21 Am.S.R. 442, 6 L.R.A. 


Minn.—J. R. Watkins Medical Co. 
v. Sands, 86 N.W. 340, 83 Minn. 326; 
Watkins v. Landon, 54 N.W. 193, 52 
hae 389, 38 Am.S.R. 560, 19 L.R.A. 


Tenn.—C. ‘F Simmons Medicine Co. 
v. Mansfield Drug Co., 23 S.W. 165, 
93 Tenn. 84. 


Wis.—Marshall v. Pinkham, 9 N.W. 
615, 52 Wis. 572, 38 Am.R. 756. 


Eng.—Singleton v. Bolton, 3 Doug. 
293, 26 H.C.L. 196, 99 Reprint 661; 
Massam vy. Thorley’s Cattle Food Co., 
14 Ch.D. 748 [rev 14 Ch.D. 763 (rev 
6 Ch.D. 574)]; Siegert v. Findlater, 
7 Ch.D. 801; James v. James, L.R. 13 
Iq. 421; Benbow v. Low, 44 L.T.Rep. 
N.S. 875; Condy v. Mitchell, 37 L.T. 
Rep.N.S. 766; Hovenden v. Lloyd, 18 


Performers.°® 


proprietary medicines, and sale under representa- 
tions that they are the same has been held not to 
constitute unfair competition where the goods were 
not sold as the goods of such other manufacture 
and provided defendant has not wrongfully used 
a secret formula acquired in confidence.®® 


[§ 128] 11. Dramatic Productions and Names of 
The name or title of a play or other 
dramatie production, although not a trade-mark, 
will be protected against unauthorized use or iml- 
tation in connection with a different production.°* 
However, in such eases, it is necessary to show 


94 
T, 


that claimant has used the title so extensively as 


Estcourt v. Est- 


Wkily.Rep. 1132; 
1060 Ch. 


court Hop Pssence Co., L.R. 
276. 


[a] Breach of confidence.—lIn- 
junctive relief has been granted 
against the use of the name of a se- 
cret preparation, although made in 
accordance with the original formu- 
la, where such formula was acquired 
in confidence and was being wrong- 
fully used in breach thereof. Mori- 
son v. Moat, 9 Hare 241, 41 Eng.Ch. 
241, 68 Reprint 492 [aff 16 Jur. 321]; 
Yovatt v. Winyard, 1 Jac.&W. 394, 37 
Reprint 425. 


Doctrine of secondary meaning see 
supra § 102. 


90. Watkins v. Landon, 54 N.W. 
193, 52 Minn. 389, 38 Am.S.R. 560, 19 
L.R.A. 236. 


91. Watkins v. Landon, 54 N.W. 
193, 52 Minn. 389, 38 Am.S.R. 560, -19 
ERA 2 oO Birmingham Vinegar 
Brewery Co. v. Powell, [1897]. A.C. 
710 [aff [1896] 2 Ch. 54]; Massam v. 
Thorley’s Cattle Food Co., 14 Ch.D. 
763 [rev 6 Ch.D. 574]. 


Duty to distinguish and sufficiency 
yheseon generally see supra §§ 107, 
108. 


92. C. KF. Simmons Medicine Co. v. 
Mansfield Drug Co., 23 S.W. 165, 93 
Tenn. 84; James v. James, L.R. 13 
Eq. 421; Condy v. Mitchell, 37 L.T. 
Rep.N.S. 766. 


93. Eli Lilly & Co. v. William R. 
Warner. & Co., 268 F. 156. 


94.. Eli Lilly & Co. v. William R. 
Warner & Co., 268 F. 156; Viavi Co. 
v. Vimedia Co., 245 F. 289, 157 C.C.A. 
481 [cert-den 388 S.Ct. 334, 246 U.S. 
664, 62 L.Ed. 928]. 


[a] Different color.—The manu- 
facture and sale of a _ preparation 
made according to another’s secret 
formula, but sold under a different 
name and mixed with something that 
gives it a different color, so that it 
eannot be palmed off on buyers as 
the other’s product, has been held not 
to constitute unfair competition in 
the strict, usual, and ordinary sense. 
Germo Mfg. Co. v. Combs, 240 S.W. 
872, 209 Mo.App. 651. 


95. Feasel v. Noxall Polish Mfg. 
Co., 268 F. 887; Germo Mfg. Co. v. 
Combs, 240 S.W. 872, 209 Mo.App. 651. 


[a] Sale of secret to. corporation. 
—Where a formula for the manufac- 
ture of a poultry remedy was brought 
to a partnership by defendant, one of 
the partners, as a private secret 
formula, and sold as such by them to 
a corporation organized by them, and 


to give it a secondary signification.®® 


Where two 


the fact that it was secret placed on 
the corporate records and emphasiz- 
ed in the conduct of the business, and 
the stock was sold at a large price, 
equity will grant the corporation re- 
lief against a competing partnership 
organized by defendant to manufac- 
ture and Sell substantially the same 
remedy under another name. Germo 
Mfg. Co. v. Combs, 240 S.W. 872, 209 
Mo.App. 651. 


96. Common-law rights in dramat- 
ic compositions see Copyright and 
Literary Property § 15. 


97. U.S.—National Picture Thea- 
tres v. Foundation Film Corporation, 
266 F. 208; Glaser v. St. Elmo Co., 
175 F. 276; Investor Pub. Co. v. Dob- 
inson, 82 F. 56; Thomas v. Lennon, 
14 F. 849. 


Ill—Hopkins Amusement Co. v. 
Frohman, 103 I1]l.App. 613 [aff 67 N. 
EB. 391, 202 Ill. 541). 


N.Y.—Hier v. Abrahams, 82 N.Y. 
519, 37 Am.R. 589; Underhill v. 
Schenck, 187 N.Y.S. 589, 114 “Misc. 
520; Frohman vy. William Morris, 123 
N.Y.S. 1090, 68 Misc. 461; Frohman 
v. Payton, 68 N.Y.S. 849, 34 Misc. 275; 
Selig Polyscope Co. v. Unicorn Film 
Service Corp., 163 N.Y.S. 62. See al- 
so Frohman vy. Miller, 29 N.Y.S. 1109, 
8 Misc. 379 (recognizing the princi- 
ple but denying relief because the 
names were not sufficiently similar to 
cause deception). 


Pa.—Shook v. Wood, 10 Phila. 373. 


Eng.—Tussaud v. Tussaud, 44 Ch. 
D. 678 (waxworks exhibition). 


[a] Presentation of burlesque un- 
der the name of “Chanticlair”’ may be 
enjoined by the owner of the play 
“Chantecler,” on the ground that the 
presentation of the burlesque under 
such name tends to deceive the pub- 
lic. Frohman v. William Morris, 123 
N.Y.S. 1090, 68 Mise. 461 (holding 
that “Chantecler,” as the name of a 
play in which a barnyard fowl is rep- 
resented by each part, is not of such 
a descriptive character as to preclude 
its exclusive appropriation). 


[b] Spoken drama and motion 
picture.—The use of the name or ti- 
tle of a play or other dramatic pro- 
duction in a motion picture of the 
play or in any other manner which 
competes with or injuriously affects 
the production of the spoken drama 
has been held to constitute unfair 
competition and will be enjoined. 


; Underhill v, Schenck, 193 N.Y.S. 745, 


201 App.Div, 46. 


98. International Film Service Co. 
v. Associated Producers, 273 F. 585; 
Manners v. Triangle Film Corp., 247 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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plays are founded on the same novel, each may use 
the name of such novel, but the second user of 
the name must distinguish his play from the prior 


play.®® 
Names of performers. 


fit to be protected.2 


F. 301,. 159 C.C.A. 395 [rev 244 F. 
293]; Underhill v. Schenck, 187 N.Y. 
S. 589, 114 Misc. 520. 


[a] Relief denied.—(1) Giving 
seven matinee performances of a play 
under a certain name has been held 
insufficient to give the name of the 
play a secondary meaning (Manners 
v. Triangle Film Corp., 247 F. 301, 159 
C.C.A. 395 [rev 244 F. 293]) (2) and 
the announcement of an intention to 
write and produce a three-act play 
under the same title has been held 
not to give the owner any additional 
rights (Manners v. Triangle Film 
Corp., supra). 


Doctrine of secondary meaning see 
supra § 102. 


ree Glaser v. St. Elmo Co., 175 F. 


Duty to distinguish and sufficiency 
aged generally see supra §§ 107, 


1. Chaplin v. Amador, 269 P. 544, 
93 Cal.App. 358; Finney’s Orchestra 
v. Finney’s Famous Orchestra, 126 
N.W. 198, 161 Mich. 289, 28 L.R.A.N. 
S. 458; Fay v. Lambourne, 108 N.Y. 
S. 874, 124 App.Div. 245 [aff 90 N.E. 
1158, 196 N.Y. 575]. 


[a] Bole, garb, and mannerisms.— 
A motion picture actor has been held 
entitled to an injunction to restrain 
another from imitating his role, garb, 
and mannerisms for the purpose of 
fraud and deception of the public. 
Chaplin v. Amador, 269 P. 544, 93 
Cal.App. 358. 


2. See supra § 113. 


3. Structural imitation or copying 
see infra § 132. 


Use of different label or form of 
package as defense to suit for imi- 
tation of trade-name see supra § 114. 


4. U.S.—Hanover Star Milling Co. 
v. Metcalf, 36 S.Ct. 357, 240 U.S. 403, 
60 L.Ed. °713 [rev 204 F. 211, 122 C. 
C.A. 483]; Allen & Wheeler Co. v. 
Metcalf, 36 S.Ct. 357, 240 U.S. 403, 60 
Ed. 713 Laff 208 B. 513, 125 C.C.A. 
515, L.R.A.1916D 136]; Saxlehner 
v. Neilsen, 21 S.Ct. 16, 179 U.S. 43, 45 
L.Ed. 77, 93 Off.Gaz. 948 [rev 91 F. 
1004, 34 C.C.A. 690]; Saxlehner v. 
Wisner, etc., Co:, 21 S.Ct. 7,'179 U.S. 
19, 45 L.Ed. 60, 93 Off.Gaz. 940 [rev 
SUN 536, 33 (C.CLA.' 291]; Coats, v. 
Merrick Thread Co., 13 S.Ct. 966, 149 
U.S. 562, 37 L.Ed. 847 {aff 36 F. 324, 
1 L.R.A. 616]; McLean vy. Fleming, 
96 U.S. 245, 24 L.Ed. 828; Martini & 
Rossi, Societa Anonima vy. Consum- 
ers’-People’s Products Co., 57 F.(2d) 
599 [aff 57 F.(2d) 600]; De Nobili 
Cigar Co. v. Nobile Cigar Co., 56 F. 
(2a) 324; Maatschappij Tot Exploi- 
tatie Van Rademaker’s Koninklijke 
Cacao & Chocoladefadrieken v. Kos- 
loff, 45 F.(2¢) 94; Trico Products Cor- 
poration v. Ace Products Corporation, 
30 F.(2d) 688; Ralston Purina Co. v. 


Western Grain Co., 23 F.(2d) 253 [cert | 


den 48 S.Ct. 529, 277 U.S. 593, 72 L. 
Ed. 1004]; Andrew Jergens Co. vy. 
Bonded Products Corporation, 21 F. 
(2a) 419 [mod 13 F.(2d) 417, and cert 


den 48 S.Ct. 204, 275 U.S. 417, 72 L.!A. Scriven Co., 


The name under which 
dramatic performers give their performance will 
be protected against use or imitation by others giv- 
ing similar performances,! provided of course the 
nature of the performance is unobjectionable and 


AND UNFAIR COMPETITION 
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[§ 129] 12. Dress of Goods.’ Irrespective of any 
question of technical trade-mark, or the existence 
of any exclusive proprietary interest in the labels, 


marks, form of packages, and general dress or make- 


up of the goods, as they go into the market, a rival 
trader has no right to use or imitate such labels, 
marks, form of package, or dress of goods, so as to 
deceive purchasers and pass off his goods as those 
_of his rival, and, if he does so, an injunction will 


be granted,* even though the subsequent trader’s 


Hid. 432]; J. N. Collins Co. v. F. M. 
Paist Co., 14 F.(2d) 614; Hewes v. 
Gay, 11 F.(2d) 165; Caron Corpora- 
tion v. V. Vivaudou, Inc., 4 F.(2d) 
995; Klotz v. Imperial Perfumery & 
Barber Supplies, 298 F. 174; B. B. & 
R. Knight v. W. L. Milner & Co., 
283 F. 816; O’Sullivan Rubber Co. v. 
Genuine Rubber Co., 279 F. 972 [man- 
date conformed to 281 F. 851, and rev 
on other grounds 287 F. 134]; Mar- 
cucci v. United Can Co., 278 F. 741 
[aff 279 F. 1019]; MclIlhenny Co. v. 
Bulliard, 265.F. 705; Wm. Wrigley, 
Jr., Co. v. Colker, 245 F. 907; O. & W. 
Thum Co, vy. Dickinson, 245 F. 609, 
158 C.C.A.' 37 [cert den 88 S.Ct. 334, 
246 U.S. 664, 62 L.Ed. 928]; Shredded 
Wheat Co. v. Humphrey Cornell Co., 
244 F. 508 [mod on other grounds 250 
F. 960, 163 C.C.A. 210]; Joseph Schlitz 
Brewing Co. v. Houston Ice & Brew- 
ine Co. 4n24d7RY 817.) Abs se {COAlS BUY 
[cert gr 38 S.Ct. 316, 246 U.S. 659, 62 
L.Ed. 926, and aff 39 S.Ct. 401, 250 
U.S. 28, 63 L.Ed. 822]; Moline Plow 
Co. v. Omaha Iron Store Co., 235 F. 
519, 149 C.C.A. 65 [cert den 37 S.Ct. 
242, 242 U. S. 649, 61 L.Ed. 545]; Mec- 
eano, Limited, v. Wagner, 234 F. 912 
[reopening authorized 235 F. 890, 149 
C.C.A. 202, and mod on other grounds 
246 F.°603, 158 C.C.A. 573]; President 
Suspender Co. y. Macwilliam, 233 F. 
433 [aff 238 F. 159, 151 C.C.A. 235, 
and cert den 37 S.Ct. 399, 243 U.S. 
636, 61 L.Ed. 941]; Goldsmith Silver 
Co. v. Savage, 229 F. 623, 144 C.C.A. 
33 [aff 211 F. 751]; Jacoway ov. 
Young, 228 F. 630, 143 C.C.A. 152; 
Hiram Walker & Sons v. Grubman, 
224 BF. 725; Howard Dustless Duster 
Co. v. Carleton, 219 F. 913; Moebius 
v. Louis Dejonge & Co., 215 F. 443; 
Tanqueray, Gordon & Co. v. Gordon 
Distilling & Distributing Co., 213 F. 
510; H. E. Winterton Gum Co. v. Au- 
tosales Gum & Chocolate Co., 211 F. 
612, 128 C.C.A. 212; Moxie Co. vy. Da- 
oust, 206 F. 484, 124 C.C.A. 316 [rev 
197 F. 678]; Lawrence vy. P. B. Sharp- 
less Co., 203. F. 762 [aff 208 F. 886, 
126 C.C.A. 46]; Schwahn v. Miele, 203 
F. 176; Notaseme Hosiery Co. v. 
Straus, 201 EF. 99, 119 C.C.A.. 134; 
American Chicle Co. v. W. J. White 
Chicle Co., 196 F. 977; Gorham Mfg. 
Co. v. Weintraub, 196 F. 957; Wm. 
Wrigley, Jr., Co. v. L. P. Larson, Jr., 
Co., 195 F. 568; Holeproof Hosiery 
Co. v. Wallach Bros., 190 F. 606 [mod 
on other grounds 192 F. 534, 112 C. 
C.A. 655]; American Pin Co. v. Berg 
Bros., 188 F. 683; William Wrigley, 
Jr., & Co. v. Grove Co., 183 F. 99, 105 
C.C.A. 391; Florence Mfg. Co. v. J. 
C. Dowd & Co., 178 F. 73, 101 C.C.A. 
565 [rev 171 F. 122]; National Wa- 
ter Co. v. Hertz, 177-F. 607; E. B. 
Hstes & Sons v. George Frost Co., 176 
F, 338, 100 C.C.A. 258; Burke v. Bish- 
op, 175 F. 167; Billiken Co. vy. Baker, 
etc., Co., 174 F. 829; Capewell Horse 
Nail Co. v. Mooney, 172 F. 826, 97 
C.C.A. 248 [aff 167 F. 575]; Mellwood 
Distilling Co. v. Harper, 167 F. 389; 
Holeproof Hosiery Co. v. Fitts, 167 
F. 378; Holeproof Hosiery Co. v. Wal- 
lach Bros., 167 F. 373 [mod on other 
grounds and aff 172 F. 859, 97 C.C.A. 
263]; Rice-Stix Dry Goods Co. v. J. 
165 F. 639, 91 C.C.A. 


475 [cert den 29 S.Ct. 692, 212 U.S. 
582, 53 L.Ed. 660, and dism 32 S.Ct. 
518, 223 U.S. 708, 56 L.Ed. 622]; Wolf 
v. Hamilton-Brown Shoe Co., 165 F. 
413, 91 C.C.A. 863 [cert den 29 S.Ct. 
696, 214 U.S. 514, 53 L.Ed. 1063]; Bag- 
lin v. Cusenier Co., 164 F. 25, 90 C. 
C.A. 499 [rev on other grounds 31 
S.Ct. 669, 221 U.S. 580, 55 L.Ed. 868, 
and aff 156 F. 1016]; William Wrig- 
ley, Jr., Co. v. Grove Co., 161 F. 885; 
National Water Co. v. O’Connell, 159 
F. 1001 [aff 161 F. 545, 88 C.C.A. 487]; 
G. & C. Merriam Co. v. Ogilvie, 159 F. 
638, 88 C.C.A. 596, 16 L.R.A.N.S. 549, 14 
Ann.Cas. 796 [cert den 28 S.Ct. 761, 209 
U.S. 551, 52 L.Ed. 922]; De Long Hook, 
etc.,.:'Co. 2'v.c ‘Wrancis! Hook, ,¢te. Con 
159 F. 292 [aff 168 F. 898, 94 C.C.A. 
310];- Baglin vy. Cusenier, 156 F. 1016 
[aff 164 F. 25, 90 C.C.A. 499 and rev 
on other grounds 31 S.Ct. 669, 221 U. 
S. 580, 55 L.Ed. 863]; Enoch Mor- 
gan’s Sons Co. v. Ward, 152 F. 690, 81 
C.C.A. 616, 12 L.R.A.N.S. 729; > Ro TJ. 
Reynolds Tobacco Co. vy. Allen Bros. 
Tobacco Co., 151 F. 819; Clay v. Kline, 
149 F. 912; Siegert v. Gandolfi, 149 
F. 100, 79 C.C.A. 142 [cert den 27 S. 
Ct. 790, =205 U.S. 542, 51 L.Ed. 922; 
and rev 139 F. 917]; National Starch 
Co. v. Koster, 146 F. 259; De Long 
Hook, etc., Co. v. Francis Hook, ete., 
Fastener Co., 144 F. 682, 75 C.C.A. 484 
[mod 189 F. 146]; Knickerbocker 
Chocolate Co. v. Griffing, 144 F. 316; 
Bates Mfg. Co. v. Bates Mach. Co., 
141 F. 213; Lamont v. Hershey, 140 
F. 768; Revere Rubber Co. v. Con- 
solidated Hoof Pad Co., 139 F. 151; 
Kronthal Waters v. Becker, 137 F. 
649; Von Mumm y. Steinmetz, 137 F. 
168; Dennison Mfg. Co. v. Scharf Tag, 
ete., Co., 135 F. 625, 68 C.C.A. 263 
[cert den 26 S.Ct. 762, 201 U.S. 648, 
50 L.Ed. 904]; Devlin v. Peek, 135 
F. 167 (aff 144 F. 1021, 73 C.C.A. 619]; 
Devlin v. McLeod, 135 F. 164; Bick- 
more Gall Cure Co. v. Karns, 134 F. 
833, 67 C.C.A. 439 [rev 126 FE. 573]; 
Scriven v. North, 134 F. 366, 67 C.C.A. 
348 [mod 124 F. 894]; Continental To- 


bacco Co. v. Larus, etc., Co., 133 F. 
727, 66 C.C.A. 557; Hygienic Fleeced 
Underwear Co. v. Way, 133 F. 245 


[rev on other grounds 137 F. 592, 70 
C.C.A. 553]; Victor Talking Mach. 
Co. v. Armstrong, 132 F. 711; Heide 
v. Wallace, 129 F. 649 [aff 135 F. 346, 
68 C.C.A. 16]; Drewry v. Wood, 127 
F. 887; Swift v. Brenner, 125 F. 826; 
Enterprise Mfg. Co. v. Landers, 124 
F. 923. [aff 131. F..'240,.65 C.C.A. 587]; 
Cauffman vy. Schuler, 123 F. 205; Roy- 
al Baking Powder Co. v. Royal, 122 F. 
337, 58 C.C.A. 499; Globe-Wernicke 
Co. v. Brown, 121 F. 90, 57 C.C.A. 344; 
Bauer y. Siegert, 120 F. 81, 56 
C.C.A. 487; Bauer v. Order of Car- 
thusian Monks, 120 F. 78, 56 C.C.A. 
484; Bauer v. La Société, etc., 120 F. 
74, 56 C.C.A. 480; Enoch Morgan’s 
Sons Co. v. Whittier-Coburn Co., 114% 
mM. (65s. Keutfel, ete, Cos vues, 
Crocker Co., 118 F. 187; Kostering vy. 
Seattle Brewing, etc., Co., 116 F. 620, 
54 €.C.A. 76; Draper v. Skerrett, 116 
F. 206, 94 F. 912; Liebig’s Extract of 
Meat Co. v. Walker, 115 F. 822, 103 
F. 87; Sterling Remedy Co. v. Sper- 
mine Medical Co., 112 F. 1000, 59 C. 
C.A. 657; Kentucky Distilleries, etc., 
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Co. v. Wathen, 110 BF. 641; Sterling 
Remedy Co. vy. Gorey, 110 F. 372; 
Postum Cereal Co. v. American Health 
Food Co., 109 F. 898 [aff 119 F. 848, 
56 C.C.A. 360]; Lalance, etc., Mfg. Co. 
v. National Enameling, etc., Co., 109 
F. 317; Johnson y. Brunor, 107 F. 466; 
Pfeiffer v. Wilde, 107 F. 456, 46 C.C.A. 
415; Potter Drug, etc., Corp. v. Pas- 
field Soap Co., 106 F. 914, 46 C.C.A. 
40; Hansen y. Siegel-Cooper Co., 106 
F. 690; Charles EH. Hires Co. v. Con- 
sumers’ Co., 100 F. 809, 41 C.C.A. 71; 
Centaur Co. v. Marshall, 97 F. 785, 
38 C.C.A. 413; Franck vy. Frank Chic- 
ory Co., 95 F. 818; National Biscuit 
Co. v. Baker, 95 F. 135; California 
FWig-Syrup Co. v. Worden, 95 F. 132 
{rev on other grounds 238 S.Ct. 161, 
187 U.S. 516, 47 L.Ed. 282]; Centaur 
Co. v. Marshall, 92 F. 605 [aff 97 F. 
185, 38 C.C.A. 413]; Proctor, ete:, Co. 
v. Globe Refining Co., 92 F. 357, 34 
C.C.A. 405; Centaur Co. v. Neathery, 
91 F. 891, 34 C.C.A. 118; Centaur Co. 
v. Robinson, 91 F. 889;. Von Mumm 
v. Witteman, 91 F. 126, 33 C.C.A. 404 
{aff 85 F. 966]; Noel v. Ellis, 89 F. 
978; Centaur Co. v. Killenberger, 87 F. 
725; Pillsbury-Washburn Flour-Mills 
Co. v. Hagle, 86 F. 608, 30 C.C.A. 386, 41 
L.R.A. 162 [eert den 19 S.Ct. 884, 173 
U.S. 703, 438 L.Ed. 1184]; Walker v. 
Hockstaeder, 85 F. 776; Johnson vy. 
Bauer, 82 F. 662, 27 C.C.A. 374 [rev 79 
F. 954]; Saxlehner v. Graef, 81 F. 704; 
Cc. F. Simmons Medicine Co. v. Sim- 
mons, 81 F. 163; Walker v. Mikolas, 
79 EF. 955; Pennsylvania Salt Mfg. 
Co. v. Myers, 79 F. 87 [dism 82 F. 
1003, 27 C.C.A. 683]; N. K. Fairbank 
Co. v. R. W. Bell Mfg. Co., 77 F. 869, 
23 G:C.Al 554 [rev 71 &. 295]; Bucks 
Stove, ete., Co. v. Kiechle, 76 F. 758; 
Klotz v. Hecht, 73 F. 822; Cook, etce., 
Co. v. Ross, 73 F. 203; Sterling Rem- 
edy Co. vy. Eureka Chemical, etc., Co., 
70 FEF. 704 [aff 80 F. 105, 25 C.C.A. 
314]; Chattanooga Medicine Co. v. 
Thedford, 66 F. 544, 14 C.C.A. 101 
[rev 58 F. 347]; Meyer v. Dr. B. L. 
Bull Vegetable Medicine Co., 58 F. 
884, 7 C.C.A. 558; Von Mumm v. 
Frash, 56 F. 830; Improved Fig Syr- 
up Co. v. California Fig Syrup Co., 
54 F. 175, 4 C.C.A. 264; Hutchinson 
v. Blumberg, 51 F. 829; California 
Fig-Syrup Co. v. Improved Fig-Syrup 
Comol viv296. [afte 540 RY 175, 4 CCA: 
264]; Wellman, ete., Tobacco Co. v. 
Ware Tobacco-Works, 46 F. 289; Put- 
nam Nail Co. v. Bennett, 43 F. 800; 
Myers vy. Theller, 38 F..607; Jen- 
nings v. Johnson, 37 F. 364; Brown 
Chemical Co. y. Stearns, 37 F. 360; 
Sawyer Crystal Blue Co. v. Hubbard, 
32 EF. 388; Moxie Nerve Food Co. v. 
Baumbach, 32 F. 205; Royal Baking 
Powder Co. v. Davis, 26 F. 293; Car- 
bolic Soap Co. v. Thompson, 25 F. 
625; Burton v. Stratton, 12 F. 696; 
Hostetter v. Adams, 10 F. 838, 20 
Blatchf. 326; Sawyer v. Kellogg, 7 F. 
720; Joseph Dixon Crucible Co. v. 
Benham, 4 F. 527; Sawyer v. Horn, 
1 F. 24, 4 Hughes 239; Coffeen v. 
Brunton, 5 F.Cas.No. 2,946, 4 McLean 
516; Frese vy. Bachof, 9 F.Cas.No. 
5,110, 14 Blatchf. 432, 13 Off.Gaz. 635; 
Hostetter v. Vowinkle, 12 F.Cas.No. 
6,714, 1 Dill. 329; Lowell Mfg. Co. v. 
Larned, 15 F.Cas.No. 8,570; Moor- 
man v. Hoge, 17 F.Cas.No. 9,783, 2 
Sawy. 78; Walton vy. Crowley, 29 F. 
Cas.No. 17,133, 3 Blatchf. 440; Wash- 
ington Medalion Pen Co. vy. HEster- 
brook, 29 F.Cas.No. 17,246a; Frese vy. 
Bachof, 9 F.Cas.No. 5,109, 13 Blatchf. 
234; Kinney v. Basch, 16 Am.L.Reg. 
N.S. 596. 


Ala.—Kyle v. Perfection Mattress 
Co., 28 So. 545, 127 Ala. 39, 85 Am.S.R. 
78, 50 LRA. 628. 


Cal.—Italian Swiss Colony vy. Ital- 
jan Vineyard Co., 110 P. 913, 158 Cal. 
252, 32 L.R.A.N.S. 439; Banzhaf vy. 


TRADE-MARKS, TRADE-NAMES, 


Chase, 88 P. 704, 150 Cal. 180; Spiek- 
Cr Vi ash, e386 bs 862) 202 Cal. 38; 
Schmidt. v. Brieg, 35 P. 623, 100 Cal. 
672, 22 L.R.A. 790; Sperry v. Perci- 
val Milling Co., 22 P. 651, 81 Cal. 252; 
Pierce v. Guittard, 8 P. 645, 68 Cal. 
68, 58 Am.R. 1; Burke v. Cassin, 45 
Cal. 467, 13 Am.R. 204; Excelsior Ce- 
real Milling (COPa Taylor Milling Co., 
186 P. 207, 438 Cal.App. 591; Castro- 
ville Co-Operative Creamery Co. Vv. 
Col, 92 P. 648, 6 Cal.App. 533. 


Colo.—Solis Cigaz Co. v. Pozo, 26 
P. 556, 16 Colo. 388, 25 Am.S.R. 279. 


Fla.—Bluthenthal vy. Mohlmann, 38 
So. 709, 49 Fla. 275; El Modello Ci- 
gar Mfg. Co. v. Gato, 7 So. 28, 25 Fla. 
886, 28 Am.S.R. 537, 6 L.R.A. 823. 


Ga.—M. A. Thedford Medicine Co. 
v. Curry, 22 S.E. 661, 96 Ga. 89; Foster 
Me Blood Balm Co., 3 S.H. 284, 77 Ga. 
216. 


Ill.—Nestor Johnson Mfg. Co. v. Al- 
fred Johnson Skate Co., 144 N.E. 787, 
313 Ill. 106 [rev 229 Tll.App. 549]; 
De Long Hook & Eye Co. v. Hump 
Hairpin: Mfg. Co., 130 N.B. 765, 297 
Ill. 359 [rev 216 Ill.App. 230]; Ball v. 
Siegel, 4 N.E. 667, 116 Ill. 137, 56 
Am.R. 766; Frazer v. -Wrazer Lubri- 
eator Co., 18 Ill.App. 450. 


Iowa.—Sartor  v. Schaden, . 125 
Iowa 696, 101 N.W. 511. 


Ky.—Bonnie & Co. v. Bonnie Bros., 
169 S.W. 871, 160 Ky. 487; Rains v. 
White, 52 S.W. 970, 107 Ky. 114, 21 
Ky.L. 742; Avery v. Meikle, 81 Ky. 
Whe d OKCydeasioo = 


Md.—Parlett v. Guggenheimer, 10 
A. 81, 67 Md. 542, 1 Am.S.R. 416. 


Mass.—Grocers’ Supply Co. v. Du- 
puis, 107 N.H. 389, 219 Mass. 576; C. 
A. Briggs Co. v. National Wafer Co., 
102 N.E. 87, 215 Mass. 100, Ann.Cas. 
1914C 926; Forster Mfg. Co. vy. Cut- 
ter-Tower Co., 97 N.H. 749, 211 Mass. 
219; George G. Fox Co. v. Best Bak- 
ing Co., 95 N.E. 747, 209 Mass. 251; 
New England Awl, etc., Co. v. Marl- 
borough Awl, etc, Co., 46 N.E. 386, 
168 Mass. 154, 60 Am.S.R. 377; Hil- 
dreth v. D. S. McDonald Co., 41 N.E. 
56, 164 Mass. 16, 49 Am.S.R. 440. 


Mo.—Sessinghaus Milling Co. v. 
Hanebrink, 152 S.W. 354, 247 Mo. 212, 
Ann.Cas.1914B 875; McCartney v. 
Garnhart, 45 Mo. 593, 100 Am.D. 397; 
Shelley v. Sperry, 99 S.W. 488, 121 
Mo.App. 429; Gaines v. E. Whyte 
Grocery, etc., Co., 81 S.W. 648, 107 
Mo.App. 507; Conrad v. Joseph Uhrig 
Brewing Co., 8 Mo.App. 277. 


N.J.—Mrs. G. B. Miller & Co. To- 
bacco Manufactory v. Commerce, 45 
N.J.Law 18, 46 Am.R. 750; National 
Biscuit Co. v. Pacific Coast Biscuit 
Co., 91 A. 126, 83 N.J.Eq. 369; John- 
son v. Seabury, 6. RAL eSGs Ae ’N.J.Ea. 
750, 124 Am.S.R. 1007, 12 L.R.A.N.S. 
1201, 14 Ann.Cas. 840 [rev 61 A. 5, 
69 N.J.Ea. 696]; Centaur Co. v. Link, 
49 A. 828, 62 N.J.Eqa. 147; Stirling Silk 
Mfg. Co. v. Sterling Silk Co., 46 A. 
199, 59 N.J.Eq. 394; Wirtz v. Hagle 
Bottling Ce.; 24aeA. 658, 50 N.J.Eq. 164. 


N.Y.—Brown vy. Doscher, 42 N.E. 
268, 147 N.Y. 647; Fischer vy. Blank, 33 
N.E. 1040, 188 N.Y. 244; Enoch Mor- 
gan’s Sons Co. v. Troxell,. 89 N.Y. 
292, 42 Am.R. 294, 11 Abb.N.Cas. 86; 
Phenix Cheese Co. v. Kirp, 164 N.Y. s. 
71, 176 App.Div. 735: Seeman v. Zech- 
nowitz, ZA IN ESS: 125, 1386 App.Div. 
937; Westcott Chuck Co. vy. Oneida 
Nat. Chuck Co., 106 N:Y.S.. 1016, 122 
App.Div. 260; Boker v. Korkemas, 
106 N.Y.S. 904, 122 App.Div. 36; Dut- 
ton v. Cupples, 102 °N.Y¥-.S. 309, 117 
App.Div. 172; Roncoroni y. Gross, 86 
NaYose td laos 92 App.Div. 221; Volger 
v. Force, ral N.Y.S. 209, 63 "App.Div. 
122; Kassel v. Jeuda, 70 N.Y.S. 480, 
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61 App.Div. 613; Anargyros v. Egyp- 
tian Amasis Cigarette Co.) 166 INGes; 
626, 54 App.Div. 345; T. B. ae Co. 
v. Trix Mfg. Co., 63 N.Y.S. 333, 50 
App.Div. 75; Ft. Stanwix Canning Co. 
v. William McKinley Canning Co., 63 
N.Y.S. 704, 49 App.Div. 566; Mc- 
Loughlin v. Singer, 53 N.Y.S. 342, 33 
App.Div. 185; Reckitt v. Kellogg, 50 
N.Y.S. 888, 28 App.Div. 111; Day v. 
Webster, 49 N.Y.S. 314, 23 App. Div. 
601; Fischer v. Blank, 19 N.Y.S. 65, 
64 Hun 635 [mod on other grounds 
33 N.E. 1040, 138 N.Y. 244]; Ransom 
v. Ball, 7 N.Y.S. 238, 54 Hun 635, 4 
Silv.Sup. 217; Potter v. McPherson, 
21 Hun 559; Brown v. Mercer, 37 N. 
Y.Super. 265; Williams v. Johnson, 15 
N-Y.Super. 1; Lockwood v. Bostwick, 
2 Daly 521; Merrimack Mfg. Co. v. 
Garner, 4 E.D.Smith 387, 2 Abb.Pr. 
318; American Chain Co. v. Carr 
Chain Works, 252 N.Y.S. 860, 141 
Mise. 303; Art Metal Works v. Cun- 
ningham Products Corporation, 242 
N.Y.S. 294, 1837 Mise. 429; Monopol 
Tobacco Works v. Gensior, 66 N.Y.S. 
155, 32 Mise. 87; Bolen, etc., Mfg. Co. 
v. Jonasch, 60 N.Y.S. 555, 29 Misc. 
99; Johnson vy. Hitchcock, 3 N.Y.S. 
680; Enoch Morgan’s Sons Co. N. 
Schwachofer, 5 Abb.N.Cas. 265, 55 
How.Pr. 37; Lea v. Wolff, 13 Abb.Pr. 
N.S. 389 [mod on other grounds 1 
Thomps.&C. 626, 15 Abb.Pr.N.S._ 1, 
46 How.Pr. 157]; Fetridge v. Wells, 
4 Abb.Pr. 144, 13 How.Pr. 385; Fleisch- 
mann y. Schuckmann, 62 How.Pr. 
92; Electro-Silicon Co. v. Trask, 59 


How.Pr. 189; Bininger y. Wattles, 28 
How.Pr. 206; Williams v. Spence, 25 
How.Pr. 366. 


Ohio.—Plasterer v. Cross, 17 Ohio 
App. 265; Safe-Cabinet Co. v. Globe 
Wernicke Co., 3 OhioApp. 24, 34 Ohio 
Cir.Ct. 528. 


Pa.—Philadelphia Dairy Products 
v- Quaker City Ice Cream Co., 159 A. 
8, 8306 Pa. 164; Klepser v. Furry, 137 
A. 175, 289 Pa. 152; United Drug Co. 
v. Kovacs, 123 A. 654, 279 Pa. 132; 
Hub Clothing Co. of Wilkes-Barre v. 
Cohen, 113 A. 677, 270 Pa. 487; Penn- 
Sylvania Central Brewing Co. v. An- 
thracite Beer Co., 101 A. 925, 258 Pa. 
45; Juan F. Portuondo Cigar Mfg. 
Co. v. Vicente Portuondo Mfg. Co., 70 
A. 968, 222 Pa. 116; Brown v. Seidel, 
25 A. 1064, 153 Pa. 60; Schmick v. 
West Reading Broom Works, TO) ba 
Super. 831; Bobrow Bros. y. Mane- 
kin, 23 Pa.Dist. 730; Hires v. Hires, 6 
Pa.Dist. 285; Arthur v. Howard, 19 
Pa.Co..81;. Hoyt v. Hoyt, 2 Pa.Co. 1525 
Clark, ete., Co. v. Scott, 4 Lack.Leg. 
N. 159; Dreydoppel v. Young, 14 
Phila. 226, 37 Leg.Int. 397. 


Philippine.—Clarke v. Manila Candy 
Co., Ltd., 36 Philippine 100; Finlay v. 
Ong Tan Chuan, 26 Philippine 579; 
La Sociedad “Germinal” y. Nubla, 10 
Philippine 18. 


R.I.—Alexander v. Morse, 14 R.I. 
153, 51 Am.R. 369; Davis v. Kendall, 
2 RI. 566. 


Tenn.—Robinson y. Storm, 52 S.W. 
880, 103 Tenn. 40; C. KF. Simmons 
Medicine Co. v. Mansfield Drug Co., 
23 S.W. 165, 93 Tenn. 84. 


Tex.—Goodman v. Bohls, 22 S.W. 
11, 3 Tex.Civ.App. 183. 


Wash.—Queen Anne Candy Co. v. 
F. W. Woolworth Co., 4 P.(2d) 844; 
Pacific Coast Condensed Milk Co. v. 
Frye & Co., 147 P. 865, 85 Wash. 133. 


Wis.—Manitowoc Malting Co. vy. 
Milwaukee Malting Co., 97 N.W. 389, 
119 Wis. 543; Oppermann v. Water- 
man, 69 N.W. 569, 94 Wis. 583; Gess- 
ler v. ‘Grieb, 48 N.W. 1098, 80 Wis. 
21, 27 Am.S.R. 20. 


Eng.—Edge v. Niccolls, [1911] A.C. 
693; Payton v. Snelling, [LS OL RAZR 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sketch and models antedated his competitor’s mar- 
Long, extensive, and ex- 
elusive use of a distinctive package, label, or dress 
ct goods raises a presumption that the public recog- 
nizes the goods by reason of the appearance of such 
package or label;® and, where plaintiff’s use of the 


keting of the product.® 


308; Singer Mfg. Co. v. Loog, 8 App. 
Cas. 15 [rev 18 Ch.D. 395]; Seixo v. 
Provezende, L.R. 1 Ch. 192; Sen Sen 
Co. v. Britten, [1899] 1 Ch. 692; Lev- 
er v. Goodwin, 36 Ch.D. 1; Massam 
v. Thorley’s Cattle Food Co., 14 Ch. 
D. 748; Siegert v. Findlater, 7 Ch.D. 
801; Hirst v. Denham, L.R. 14 Ea: 
542; Blofeld v. Payne, 4 B.&Ad. 410, 
oe Chk.) 1835. 110° Reprint. "509; 
Shrimpton v. Laight, 18 Beav. 164, 52 
Reprint 65; Holloway v. Holloway, 13 
Beayv. 209, 51 Reprint 81; Franks, v. 
Weaver, 10 Beav. 297, 50 Reprint 596; 
Croft v. Day, 7 Beav. 84, 29 Eng.Ch. 
84, 49 Reprint 994; Gout v. Aleplo- 
glu, 6 Beav. 69 note, 49 Reprint 750; 
Day v. Binning, Coop.Pr.Cas. 489, 47 
Reprint 611; Edelsten v. Vick, 11 
Hare 78, 45 Eng.Ch. 78, 68 Reprint 
1194; Knott v. Morgan, 2 Keen 213, 
15 Eng.Ch. 213, 48 Reprint 610; 
Schweitzer v. Atkins, 37 L.J.Ch. 847; 
Lever v. Bedingfield, 80 L.T.Rep.N.S. 
100; Weingarten v. Bayer, 92 L.T. 
Rep.N.S. 511; Bass v. Dawber, 19 L.T. 
Rep.N.S. 626; Barnett v. Leuchars, 
13 L.T.Rep.N.S. 495; Southorn = v. 
Reynolds, 12. L.T.Rep.N.S. 575; Gil- 
lette Safety Razor Co. v. Franks, 40 
T.L.R. 606, 41 Rep.Pat.Cas. 490; Jug- 
gi Lal-Kamalapat v. Swadeshi Mills 
a 1B. 56 IndianApp. 1, 46 Rep.Pat. 
as. 74. 


Alta.—Anheuser-Busch Brewing 
Co. v. Edmonton Brewing, etc., Co., 3 
Alta.L. 370. 


N.S.—Pearman v. Gray, 45 N.S. 
an Johnson v. Parr, Russ.Eq.Dec. 
98. 


Ont.—Gillett v. Lumsden, 8 Ont.L. 
168, 3 Ont.W.R. 851 [aff 6 Ont.L. 66, 
2 Ont.W.R. 497]; McCall v. Theal, 
28 Grant Ch. 48; Whitney v. Hick- 
ling, 5 Grant Ch. 605. 


Austr.—Wolfe v. Hart, 4 Vict.L. 
125, 134. 
[a] Courts look with suspicion on 


one who dresses his goods so nearly 
like his competitor as to be likely to 
cause deception. J. N. Collins Co. v. 
F. M. Paist Co., 14 F.(2d) 614. 


[b] Ocular or auricular similitude. 
—The boundaries to the field of un- 
fair competition are not so narrow as 
to exclude those means and forms of 
deception which do not depend on di- 
rect ocular or auricular similitude. 
Williamson Candy Co. v. Ucanco 
Candy Co., 3 F.(2d) 156. 


[c] Suggestive mark.—The adop- 
tion of a suggestive mark by a trad- 
er will not preclude all other traders 
from employing another mark equal- 
ly suggestive, provided such other 
mark is not deceptively similar. Os- 
termoor & Co. v. Rose Spring & Mat- 
tress Co., 55 App.D.C. 307, 5 F.(2d) 
268. 


[ad] eabel identifying contents.— 
Where a label was adopted by a man- 
ufacturer of cans to identify cans on 
which it is used as his product, the 
fact that it also identifies the con- 
tents of the can does not bar him 
from relief against unfair competi- 
tion by a competitor by using imita- 
tions of his label. Marcucci v. Unit- 


ed "Can-Co., 278 ¥. 741; [aff 279 F. 
1019]. 
[e] Display card.—A seller of 


made-up bow neckties, using a dis- 
play card furnished by the manufac- 
turer, which closely simulated the 
display card of another manufacturer 
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injunction.” 


of patented bow ties, has been held 
guilty of unfair competition. Hewes 
v. Gay, 11 F.(2d) 165. 


[f] Design on chinaware.—The 
use by an English manufacturer on 
plates and other tableware of a de- 
sign very similar to that of the 
Holmes design patent, No. 50,064, fora 
design for a “Ming” plate, which ware 
was placed on the market by an 
American dealer after expiration of 
the patent, has been held not to con- 
stitute unfair competition with the 
American manufacturer under the 
patent which used the design only on 
high-grade chinaware, where there 
were considerable differences in the 
design and coloring, the English ware 
was of: much cheaper grade, selling 
for one-fifth the price of the Ameri- 
can, and where the marking on the 
bottom of the plates was distinctly 
different-and contained the name of 
the manufacturer and the word “Eng- 
land.” Lenox, Ine., v. Jones, McDuf- 
nce & Stratton Corporation, 271 F. 

Ls 


[g] Similar lettering required.— 
Where complainant put up an article 
of food made of pork, known as ‘Pork 
Roll,” packed in a cylindrical cotton 
sack or bag, marked with outline let- 
ters, defendant could not be guilty 
of unfair competition in using a cot- 
ton bag and similar letters for his 
product so as to entitle complainant 
to an injunction on a _ preliminary 
hearing because of the similarity of 
the letters, where it appeared. that 
they were used to prevent the ink 
from striking through into the prod- 
uct. Taylor Provision Co. v. Gobel, 
180 F. 938. 


5. Art Metal Works v. Cunning- 
ham Products Corporation, 242 N.Y.S. 
294, 1387 Misc. 429. 


6. R. J. Reynolds Tobacco Co. v. 
Allen Bros. Tobacco Co., 151 F. 819; 
New England Awl, etce., Co. v. Marl- 
borough Awl, etc., Co., 46 N.E. 386, 
168 Mass. 154, 60 Am.S.R. 377; Amer- 
ican Chain Co. v. Carr Chain Works, 
252 N.Y.S. 860, 141 Misc. 303. 


7. Joseph Schlitz Brewing Co. v. 
Houston Ice & Brewing Co., 39 S.Ct. 
401, 250 U.S. 28, 63 L.Ed. 822 [aff 
241 F. 817, 154 C.C.A. 519, and cert 
gr 38 S.Ct. 316, 246 U.S. 659, 62 L.Ed. 
926]; Jas. H. Forbes Tea & Coffee 
Co. v. Ranney-Davis Mercantile Co., 
29 H.(2d): 697; Upjohn: Co: v.. Wm. 
S. Merrell Chemical Co., 269 F. 209 
[eert den 42 S.Ct. 50, 257 U.S, 638, 
66 L.Ed. 410}; Viavi Co. v. Vimedia 
Co.) 2452.5 289; 157 -C.C.A. 481 cert 
den 38 S.Ct. 334, 246 U.S. 664, 62 L. 
Ed. 928]; Joseph Schlitz Brewing Co. 
v. Houston Ice & Brewing Co., 241 F. 
817, 154 C.C.A.. 519 [cert gr 38 S.Ct. 
316, 246 U-S. 659, 62 L.Ed. 926 and 
aff 39 S.Ct. 401, 250 U.S. 28, 63 L.Ed, 
822]; Taylor Provision Co. v. Gobel, 
180 F. 938; Boyshform Brassiere Co. 
v. Modishform Brassiere Co., 199 N. 
Y.S. 135, 205 App.Div. 14; Piaget v. 
Headley, 68 N.Y.S. 351, 33 Misc. 204. 


[a] Time of judging.—In a suit 
for unfair competition by copying 
plaintiff's product, the situation must 
be judged as it existed when defend- 
ant introduced his copy of the prod- 
uct, and the fact that at that time 
plaintiff's product, which was a med- 
ical preparation, whose composition 
and appearance were alike open to 
everybody, had been in the hands of 
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particular dress of goods has not been exclusive 
so that it has come to indicate his goods as dis- 
tinguished from all others, he is not entitled to an 
Substantially the dress of goods must 
have acquired a secondary meaning and come to 
indicate plaintiff’s goods. Use of the common, usual, 


retailers and advertised to physicians 
for a few months does not establish a 
sanction of plaintiff's appropriation 
of that composition and appearance 
by the consuming public, sufficient to 
prevent its subsequent appropriation 
by defendant. Upjohn Co. v. Wm. S. 
Merrell Chemical Co., 269 F. 209 [cert 
tei’ S.Ct. 50, 257 U.S. 638, 66 L.Ed. 


[b] Appearance need not be con- 
nected with plaintiff’s name.—To-es- 
tablish unfair competition by copy- 
ing the appearance of plaintiff's prod- 
uct, it is not necessary that the ap- 
pearance has received a public sanc- 
tion connected with plaintiff’s name, 
if it has received such sanction as 
to identify the article sold under 
plaintiff's trade-mark or trade-name. 
Upjohn Co. v. Wm. S. Merrell Chem- 
ica] Co., 269 F. 209 [cert den 42 S.Ct. 
50, 257 U.S. 638, 66 L.Ed. 410]. 


[c] Pioneer in field.—Where com- 
plainant manufactured and sold an 
alleged dustless dustcloth of black 
color, but he was not a pioneer in the 
business, he was not entitled to re- 
strain defendant from manufactur- 
ing, and putting out in competition 
a Similar cloth made from’ black ma- 
terial purchased from another. How- 
ard Dustless Duster Co. v. Carleton, 
187 F. 472 [revoking order on motion 
185 F. 999]. 


[d] Priority of invention.—Prior- 
ity of invention would not of itself 
entitle the manufacturer of a cigar 
lighter to a monopoly in the field of, 
one-finger-one-motion lighters. Art 
Metal Works: v. Cunningham Prod- 
ucts Corporation, 242 N.Y.S. 294, 137 
Misc. 429. 


8. Taylor Provision Co. v. Gobel, 


180 F. 938; Colgan v. Danheiser, 35 
50: 
[a] Established right in that 


which is taken.—(1) One dealer is 
not altogether prohibited from copy- 
ing the style or dress of a package 
got up by another under the penalty 
of a suit for unfair trade. It is only 
where such special marks have be- 
come identified in the mind of the 
public with a certain party’s goods, 
and are manifestly imitated for the 
purpose of getting away his trade, 
that this is the case. Not every ap- 
propriation, in other words, of the 
ideas of another amounts to unfair 
trade competition. There must be an 
established right in that which is 
taken, aS well as a practiced decep- 
tion, before this ensues. Gulden v. 
Chance, 180 F. 178 [rev on other 
grounds 182 F. 303, 105 C.C.A. 16]. 
(2) Although every appropriation of 
the ideas of another as to style or 
dress of package does not amount to 
unfair competition, this is not to say 
that, notwithstanding the use of col- 
ors and designs common and appropri- 
ate to the particular article, a com- 
bination of color and style of package 
may not be so distinct and have be- 
come so identified with the goods of 
some one dealer that a manifestly 
purposed imitation of them will not 
be regarded as fraudulent; but only 
that, before that result is reached, the 
combination must be so unusual and 
the imitation so clear that the simi- 
larity cannot be other than designed. 
Gulden v. Chance, 180 F. 178 [rev on 
Seats grounds 182 F. 303, 105 C.C.A. 
6]. 
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or necessary method .of putting up or marking the 
particular class of goods involved does not alone 
Plaintiff must show 
deception arising from some feature of its own, not 
common to the public,’® as use of features common 
to the trade or required by the nature of the article 
Mere use of the 
same color, apart from any other imitative feature, 
Form, size, color, 
and any other circumstance of similarity or dis- 
similarity should be considered in determining wheth- 


constitute unfair competition.® 


cannot be enjoined as unfair.*? 


ordinarily will not be enjoined.*? 


[b] Modification of dress by which 
goods had become known to public 
does not justify a rival manufacturer 
in adopting or simulating the earlier 
dress, or relieve it from liability for 
unfair competition where it has done 
so. De Long Hook, etc., Co. v. Fran- 
cis Hook, etc., Co., 159 F. 292 [aff 168 
F. 898, 94 C.C.A. 310]. 


9. U.S.—Coats v. Merrick Thread 
Co., 13 S.Ct. 966, 970, 149 U.S. 562, 37 
L.Ed. 847; Parker Pen Co. v. Fin- 
stone, 7 F.(2d) 753; Viavi Co. v. Vi- 
media Co., 245 F. 289, 157 C.C.A. 481 
[cert den 38 S.Ct. 334, 246 U.S. 664, 
62 L.Ed. 928]; Coca-Cola Co. v. Glee- 
Nol Bottling Co., 221 F. 61, 187 C.C.A. 
83; U. S. Tobacco Co. v. McGreenery, 
144 F. 1022, 74 C.C.A. 682 [aff 144 F. 
531]; Regensburg v. Juan F. Portu- 
ondo Cigar Mfg. Co., 142 F. 160, 73 
C.c.A. 378 [aff 136 F. 866];, Dennison 
Mfe. Co. v. Scharf Tag, etc., Co., 135 
F. 625, 68 C.C.A. 263 [cert den 26 S. 
Ct. 762, 201 U.S. 648, 50 L.Ed. 904]; 
Continental Tobacco Co. v. Larus, 
CLO NCO Wao. a hs) CONC. CoA, 65005 
Heide v. Wallace, 129 F. 649 [aff 135 
F. 346, 68 C.C.A. 16]; Bickmore Gall 
Cure Co. v. Karns Mfg. Co., 126 F. 573 
[rev on other grounds 134 F. 833, 67 
C.C.A. 4839]; Marvel Co. v. Tullar Co., 
125 F. 829; Frese v. Bachof, 9 F.Cas. 
No. 5,109, 13 Blatchf. 234. 


Cal.—Castle v. Siegfried, 37 P. 210, 
103 Cal. 71; Southern California Fish 
Co. v. White Star Canning Co., 187 P. 
981, 45 Cal.App. 426. 


La.—New Orleans Coffee Co. v. 
American Coffee Co., 49 So. 730, 124 
Ta. t9. 


N.J.—National Biscuit Co. v. Pa- 
cific Coast Biscuit Co., 91 A. 126, 83 
_N.J:Eq. 369. 


Ohio.—M. Werk Co. v. Ryan Soap 
Co., 33 OhioCir.Ct. 629 [aff 106 N- 
E. 1070, 88 OhioSt. 539]. 3 


Pa.—Heinz v. Lutz, 23 A. 314, 146 
Pa.St. 592. 


Wis.—Gessler v. Grieb, 48 N.W. 
1098, 80 Wis. 21, 27 Am.S.R. 20. 


Eng.—Payton v. Ward, 17 Rep. 
Pat.Cas. 58; Payton v. Snelling, 17 
Rep.Pat.Cas. 48 [aff [1901] A.C. 308]; 


Austr.—Burford & Sons, Ltd. v. 
Mowling & Son, 8 Austr.C.L.R. 212. 


Duty of purchaser to examine 
where color combinations and size 
of article are common to trade see su- 
pra § 104 note 58 [g]. 


10. Southern California Fish Co. 
v. White Star Canning Co., 187 P. 
981, 45 Cal.App. 426. 


11. U.S.—Viavi Co. v. Vimedia Co., 
245 F. 289, 157 C.C.A. 481 [cert den 
38 S.Ct. 334, 246 U.S. 664, 62 L.Ed. 
928]; J. A. Scriven Co. v. Morris, 154 
EF. 914 [aff 158 F. 1020, 85 C.C.A. 571]; 
U. S. Tobacco Co. v. McGreenery, 144 
F. 1022, 74 C.C.A. 682 [aff 144 F. 531]; 
Heide v. Wallace, 135 F. 346, 68 C.C. 
A. 16; Marvel & Co. v. Pearl, 133 F. 
160, 66 C.C.A. 226; Bickmore Gall 


Cure Co. v. Karns Mfg. Co., 126 F. 


TRADE-MARKS, TRADE-NAMES, 


erst 


one.1® 


573 [rev on other grounds 134 F. 833, 
67 C.C.A. 439]. ‘ 


Cal.—Castle v. Siegfried, 37 P. 210, 
103 Cal. 71; Southern California Fish 
Co. v. White Star Canning Co., 187 P. 
981, 45 Cal.App. 426. . 


Ga.—Ellis v. J. H. Zeilin & Co., 42 
Ga. 91. 


N.Y.—Schenker v. Awerbach, 85 N. 
Y.S. 129, 89 App.Div. 612. 


Ohio.—M. Werk Co. v. Ryan Soap 
Co., 14 OhioCir.Ct.N.S. 122. 


12. U.S.—Abbott Coin Counter Co. 
v. Standard-Johnson Co., 290 F. 418 
[aff 296 F. 126]; A. G. Morse Co. v. 
Walter M. Lowney Co., 256 F. 935. 


Cal.—Southern California Fish Co. 
v. White Star Canning Co., 187 P. 981, 
45 Cal.App. 426. , 


N.J.—National Biscuit Co. v. Pa- 
cific Coast Biscuit Co., 91 A. 126, 83 
N.J.Eq. 369. 


N.Y.—Fischer v. Blank, 33 N.E. 
1040, 188 N.Y. 244; Omega Oil Co. v. 
Weschler, 71 N.Y.S. 983, 35 Misc. 441 
[aff 74 N.Y.S. 1140, 68 App.Div. 638]. 


Pa,—Heinz v. Lutz, 23 A. 314, 146 
Pa. 592. - 


Wash.—John Vittucci Co. v. 
line, 228 P. 292, 130 Wash. 488. 


[a] Must be clear case.—Color 
may be an effective means of fraud, 
but it must be a clear case in which 
mere similarity of color in the make- 
up or dress of goods will constitute 
unfair competition. Caron Corpora- 
Lon v. V. Vivaudou, Inc., 4 F.(2d) 

95. 


Nees as a trade-mark see supra § 


Mer- 


13. U.S.—Holeproof Hosiery Co. v. 
Wallach, 167 F. 373 [mod and aff 172 
F. 859, 97 C.C.A. 263]; O’Connell v. 
National Water Co., 161 F. 545, 88 C. 
C.A. 487 [aff 159 F. 1001]; Clay v. 
Kline, 149 F. 912; De Long Hook, etc., 
Co. v. Francis Hook, etc., Co., 139 F, 
146 [mod on other grounds 144 F. 682, 
75 C.C.A. 484]; Allen B. Wrisley Co, 
v. Iowa Soap Co., 122 F. 796, 59 C.C. 
A. 54; Enoch Morgan’s Sons Co. v. 
Whittier-Coburn Co., 118 F. 657; Da- 
viess County Distilling Co. v. Mar- 
tinoni, 117 F. 186; Kostering v. Se- 
attle Brewing, etc., Co., 116 F. 620, 54 
C.C.A. 76; Wellman, ete., Tobacco Co. 
v. Ware Tobacco-Works, 46 F. 289; 
Myers v. Theller, 38 F. 607; Carbolic 
Soap v. Thompson, 25 F. 625; Hostet- 
ter v. Vowinkle, 12 F.Cas.No. 6,714, 
1 DURES 295 


Ill.—Frazer v. Frazer Lubricator 
Co., 18 Ill.App. 450. 


Ky,.—Rains v. White, 52 S.W. 970, 
107 Ky. 114, 21 Ky.L. 742. 


Mo.—Conrad _v. Joseph 
Brewing Co., 8 Mo.App. 277. 


N.J.—Wirtz v. Eagle Bottling Co., 
24 A. 658, 50 N.J.Eq. 164. 


N.Y.—Potter v. McPherson, 21 Hun 
559; Brown v. Mercer, 37 N.Y.Super. 


Uhrig 


or unfair competition.'% 


copied or imitated.*® 
marked indicia of a package, label, or dress of an 
article, and is an important element in determining 
whether the combination of features making up the 
dress of the goods is a fraudulent and deceptive 
Similarly, the form of an article or pack- 
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er there is such similarity as constitutes infringement 
The abstract right to use 
any color, size, or shape does not authorize the use 
of a combination of them which will deceive purchas- 
New and distinctive features must not be 


But color is one of the most 


265; Williams v. Johnson, 15 N.Y. 
Super. 1; Lockwood v. Bostwick, 2 
Daly 521; Jerome.v. Johnson, 59 N.Y. 
S. 859; Lea v. Wolf, 13 Abb.Pr.N.S. 
389, 1 Thomps.&C. 626 note [mod on 
other grounds 1 Thomps.&C. 626, 15 
Abb.-Pr.N.S. 1, 46 How.Pr. 157]; 
Electro-Silicon Co. v. Trask, 59 How. 
Pr. 189; Bininger v. Wattles, 28 How. 
Pr. 206, 


Ohio.—Brown Brothers Co. _ v. 
Bucher, etc., Co., 9 OhioS.&C.P. 362, 6 
OhioN.P. 379. 


Pa.—Heinz v. Lutz, 23 A. 314, 146 
Pa. 592. 


Tex.—Western Grocer Co. v. Caf- 
farelli, (Civ.App.) 108 S.W. 413 [rev 
on other grounds 127 S.W. 1018, 102 
Tex. 104]. 


Wis.—Oppermann v. Waterman, 69 
N.W. 569, 94 Wis. 583. 


Eng.—Massam v. Thorley’s Cattle 
Food Co., 14 Ch.D. 748; Croft v. Day, 
7 Beav. 84, 29 Eng.Ch. 84, 49 Reprint 
994; Edelsten v. Vick, 11 Hare 78, 45 
Eng.Ch. 78, 68 Reprint 1194; Walter 
v. Emmott, 54 L.J.Ch. 1059. 


14. Joseph Schlitz Brewing Co. v. 
Houston Ice & Brewing Co., 39 S.Ct. 
401, 250 U.S. 28, 63 L.Ed. 822 [aff 241 
F. 817, 154 C.C.A. 519, and cert gr 38 
S.Ct. 316, 246 U.S. 659, 62 L.Ed. 926]; 
Klotz v. Imperial Perfumery & Bar- 
ber Supplies, 298 F. 174; Howard 
Dustless Duster Co. vy. Carleton, 219 
EF. 913; Moxie Co. v. Daoust, 206 F. 
434, 124 C.C.A. 316 [rev 197 F. 678]; 
National Biscuit Co. v. Ohio Baking 


Co., 127° F160: \faft 127 i. 116) 62) Co5 


C.A. 116, and cert den 25 S.Ct. 788, 
195 U.S. 630, 49 L.Ed. 352]; Huston 
v. Barrett, 142 S.E. 736, 166 Ga. 261; 
George G. Fox Co. v. Glynn, 78 N.E. 
89, 191 Mass. 344, 114 Am.S.R. 619, 9 
L.R.A.N.S. 1096; Viano v. Baccigalu- 
po, 67 N.E. 641, 183 Mass. 160; New 
England Awl, etc., Co. v. Marlbor- 
ough Awl, etc., Co., 46 N.E. 386, 168 
Mass. 154, 60 Am.S.R. 377; Schmick 
v. West Reading Broom Works, 79 
Pa.Super. 331. 


[a] While it is true in abstract 
that every one has right to use white 
paper, yet no one has a right to use it 
in such a way as to imitate another’s 
labels, and thereby appropriate the 
good will of his business. Garrett v. 
Garrett, 78 F. 472, 24 C.C.A. 178. 


15. U.S. Tobacco Co. v. McGreen- 
ery, 144 FE. 1022, 74 C.C.A. 682 [aff 
144 F. 531]. 


16. U.S.—McLean v. Fleming, 96 
U.S. 245, 24 L.Ed. 828; H. BE. Winter- 
ton Gum Co. v. Autosales Gum & 
Chocolate Co., 211 F. 612; 128 C.C.A, 
212; Coca Cola Co. v. Gay-Ola Co., 
200 _ F. 720, 119 C.C.A. 164; Drewry 
v. Wood, 127 F. 887; Bauer vy. La 
Société, etc., 120 F. 74, 56 C.C.A. 480; 
Enoch Morgan’s Sons Co. v. Whittier- 
Coburn Co., 118 F. 657; Keuffel, ete., 
Co. v. H. S. Crocker Co., 118 F. 187; 
Sterling Remedy Co. v. Spermine 
Medical Co., 112 F. 1000, 50 C.C.A. 
657; Lalance, ete., Mfg. Co. v. Na- 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


5p tiie: SMart 


§ 129]. 


age, like the color and other indicia, is to some 
extent arbitrary, because the vendor might have 
adopted almost any form for the packing of his 
goods, and having adopted and adhered to one par-’ 
ticular form until it has become well-known to the 
public, he will be protected in it as far as the court 
can go without creating unlawful monopolies or 
appropriating public property to private use with- 
out legal grant; and such form cannot be used by 
another for the purpose of carrying on unfair com- 
But mere form of package standing 


petition.17 


alone could hardly ever constitute 


tional Enameling, etc., Co., 109 F. 317; 
Actiengesellschaft, ete. v. Amberg, 
102 F. 551; Franck v. Frank Chicory 
Co., 95 F. 818; Von Mumm vy. Witte- 
man cot HM. Lazo, aa CcClA. 40450 N.-K, 
Fairbank Co. v. R. W. Bell Mfg. Co., 
71 F. 295 [rev on other grounds 77 F. 
869. 23 C.C.A. 5541; Genesee Salt Co. 
v. Burnap, 67 F. 534 [aff 73 F. 818, 20 
C.C.A. 27]; Von Mumm y. Frash, 56 
F. 830; Putnam Nail Co. v. Bennett, 
43 F.. 800; Mimm vy. Kirk, 40 F. 589; 
Carbolic Soap Co. v.: Thompson, 25 
¥. 625; Lorillard v. Wight, 15 F. 383; 
Sawyer v. Horn, 1 F. 24, 4 Hughes 
239; Frese v. Bachof, 13 Off.Gaz. 635. 


Ill. Nokes v. Mueller, 72 Ill.App. 
431. 

Mass.—New England Awl, etc., Co. 
v. Marlborough Awl, etc., Co., 46 N.E. 
386, 168 Mass. 154, 60 Am.S.R. 377; 
Hildreth v. D. S. McDonald Co., 41 
N.E. 56, 164 Mass. 16, 49 Am.S.R. 440. 


N.Y.—Reckitt v. Kellogg, 50 N.Y.S. 
888, 28 App.Div. 111; Babbitt v. 
Brown, 23 N.Y.S. 25, 68 Hun 515; Wil- 
liams v. Johnson, 15 N.Y.Super. 1; 
Lockwood v. Bostwick, 2 Daly 521; 
Fischer v. Blank, 19 N.Y.S. 65, 64 
Hun 6385 [mod on other grounds 33 
N.E. 1040, 188 N.Y. 244]; New York 
Cab Co. v. Mooney, 15 Abb.N.Cas. 152; 
Lea v. Wolf, 13 Abb.Pr.N.S. 389, 1 
Thomps.&C. 626, note [mod on other 
grounds 1 Thomps.&C. 626, 15 Abb. 
Pr.N.S. 1, 46 How.Pr. 157, 1 Thomps. 
&C. 626]; Enoch Morgan’s Co. v. 
Schwachhofer, 5 Abb.N.Cas. 265, 55 
How.Pr. 37; Williams v. Spence, 25 
‘How.Pr. 366. 


Or.—Union Fishermen’s ; 
Packing Co. v. Point Adams Packing 
Co., 217 P. 642, 108 Or. 535. 


Eng.—Croft v. Day, 7 Beav. 84, 27 
Eng.Ch. 84, 49 Reprint 994. 


17. U.S.—McLean v. Fleming, 96 
U.S. 245, 24 L.Ed. 828; Centaur Co, 
-v. Genesh, 33 F.(2d) 985; Shredded 
Wheat Co. v. Humphrey Cornell Co., 
250 F. 960, 168 C.C.A. 210 [mod 244 
PF. 508]; Bauer v. La Société, etc., 
120 F. 74, 56. C.C.A. 480; Enoch Mor- 
gan’s Sons Co. v. Whittier-Coburn 
Co. 118 F. 657; Keuffel, etc., Co. v. 
H. S. Crocker Co, 118 F. 187; Sterling 
Remedy Co. v. Spermine Medical Co., 
112 F. 1000, 50 C.C.A. 657; Pfeiffer 
v. Wilde, 102 F. 658; Franck v. Frank 
Chicory Co., 95 F. 818; Genesee Salt 
Co. v. Burnap, 67 F. 534 [aff 73 F. 
$18, 20 C.C.A. 27]; Moxie Nerve Food 
‘Co. v. Beach, 33 F. 248; Moxie Nerve 
Food Co. v. Baumbach, 32 F. 205; 
Carbolic Soap v. Thompson, 25 F. 625; 
Lorillard v. Wight, 15 F. 383; Saw- 
-yer v.. Horn, 1 F. 24, 4 Hughes ool; 
Frese v. Bachof, 9 F.Cas. No. 5,110, 14 
Blatchf. 432, 13 Off.Gaz. 635. 


Mass.—George G. Fox Co. v. Best 
Baking Co., 95 N.E. 747, 209 Mass. 
251; New Pecleng nag Co. Vv 
Marlborough Awl, etc., 5 
386, 168 Mass. 154, 60 Am.S.R. 377. 


N.Y.—Fischer v. Blank, 33 N.E. 
1040, 188 N.Y. 244; Reckitt _v. Kel- 
lJogg, 50 N.Y.S. 888, 28 App.Div. 5 by ta 


Co-op. 


AND UNFAIR COMPETITION 


table relief.?° 


unfair competi- 


Babbitt v. Brown, 23 N.Y.S. 25, 68 
Hun 515; Williams v. Johnson, 15 
N.Y.Super. 1; Lockwood vy. Bostwick, 
2 Daly 521; Fischer v. Blank, 19 N.Y. 
S. 65, 64 Hun 635 [mod on other 
grounds 33 N.E. 1040, 1388 N.Y. 244]; 
Williams v. Spence, 25 How.Pr. 366; 
Coen v. Starkweather, 13 Abb.Pr.N.S. 


Pa.—Hoyt v. Hoyt, 2 Pa.Co. 152; 
LEE etc., Co. v. Scott, 4 Lack.Leg.N. 


R.I.—Alexander Bros. v. Morse, 14 
R.I. 153, 51 Am.R. 369. 


Tenn.—cC. F. Simmons Medicine Co. 
v. Mansfield Drug Co., 23 S.W.. 165, 
93 Tenn. 84. 


Eng.—Woollam v. Ratcliff, 1 Hem. 
&M. 259, 71 Reprint 113. 


“The package, case, or vessel in 
which the commodity is put, if pre- 
pared in a peculiar or novel manner, 
although in itself perhaps not a trade- 
mark, may very properly be a very 
important part of it; and where a 
peculiar device is applied to a box 
or barrel which has been especially 
prepared to receive and give promin- 
ence to the design, such specially pre- 
pared box or barrel constitutes a 
part of the trade-mark, and may par- 
ticipate in the protection which will 
be given to the trade-mark itself.” 
Cook v. Starkweather, 13 Abb.Pr.N.S. 
(N.Y.) 392, 393. 


[a]. Economy and convenience.— 
The ruling that, where plaintiff had 
long made and extensively advertised 
loaves of bread of certain shape un- 
der a certain name, another was not 
entitled to make loaves of the same 
shape without differentiating by 
mark or brand, so as not to deceive 
the public, did not depend on wheth- 
er or not the shape of plaintiff’s loaf 
was uneconomical and generally less 
convenient, or was a desirable and 
economic one. George G. Fox Co. v. 
Best Baking Co., 95 N.E. 747, 209 
Mass. 251. 


[b] Adoption of another’s peculiar 
method of packing goods or preparing 
them for the market is evidence of 
unfair competition as tending to show 
an intent that the goods so packed 
shall be mistaken for those of the 
former trader. Moorman v. Hoge, 17 
F.Cas.No. 9,788, 2 Sawy. 78. 


18. Frese v. Bachof, 9 F.Cas.No. 
5,110, 14 Blatchf. 432, 435, 13 Off.Gaz. 
635; National Biscuit Co. v. Pacific 
Coast Biscuit Co., 91 A. 126, 83 N.J.Eq. 
369; Piaget v. Headley, 68 N.Y.S. 351, 
33 Misc. 204. 


“Probably, no mere form of a pack- 
age would ever alone amount to a 
representation, capable of deceiving, 
that the wares contained in it were 
those of any particular make. But, 
when the form of these packages, the 
color of the wrappers and papers 
done up with them, and the form and 
color of the labels, are considered all 
together, it is quite apparent, that, 
when they had been so long used by 
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tion.1* So, too, a trader can have no monopoly with 
respect to the capacity of the articles in which his 
goods are packed.19 
so that, taking the goods or packages as a whole, 
buyers are likely to be deceived is unfair and will 
be enjoined, although there may be no single point 
of resemblance affording adequate ground for equi- 
The packages and labels must be 
considered as a whole.?1_ The points of similarity are 
of greater importance than the points of differ- 
ence,*? and minor differences are immaterial, if 


A cumulation of resemblances 


the orator’s firm for holding this par- 
ticular compound when offered for 
sale, the mere appearance of the pack- 
ages would amount to a representa- 
tion, that they contained that article, 
of that manufacture.” Frese -v. 
Bachof, supra. 


19. Hmpire Guano Co. v. Jefferson 
Fertilizer Co., 78 So. 58, 201 Ala. 277. 


20. U.S.—Coca Cola Co. v. Gay- 
Ola” Co. 200" Woe72 050 £897 CC pAme Ga 
Holeproof Hosiery Co. v. Richmond 
Hosiery Mills, 167 F. 381; Enterprise 
Mfg. Co. v. Landers, 131 F. 240, 65 
C.C.A. 587 [aff 124 F. 923]; National 
Biscuit Co. v. Ohio Baking Co., 127 
HY. 160 Leff 127 -B.11'6,.62 (C.CrArd 165 
cert den 25 S.Ct. 788, 195 U.S. 630, 49 
L.Ed. 352]; Enterprise Mfg. Co. v. 
Landers, 124 F. 923 [aff 131 F. 240, 65 
C.C.A. 587]; Sterling Remedy Co. v. 
Spermine Medical Co., 112 F. 1000, 
50 C.C.A. 657; Lalance, etc., Mfg. Co. 
v. National Enameling, etc., Co., 109 
F. 317; Centaur Co. v. Neathery, 91 F. 
891, 34 C.C.A. 118; Celluloid Mfg. Co. 
v. Cellonite Mfg. Co., 32 F. 94; Glen 
Cove Mfg. Co. v. Ludeling, 22 F. 823, 
23 Blatchf. 46; Frese v. Bachof, 9 F. 
Cas.No. 5,110, 14 Blatchf. 432, 13 Off. 
Gaz. 635; Moorman v. Hoge, 17 F.Cas. 
No. 9,783, 2 Sawy. 78. 


Cal.—Pierce v. Guittard, 8 P. 645, 
68 Cal. 68, 58 Am.R. 1. 


Ga.—Huston. v. Barrett, 142 S.E. 
736, 166 Ga. 261. 


N.J.—Wirtz v. Eagle Bottling Co., 
24 A. 658, 50 N.J.Eq. 164. 


N.Y.—Vulcan v. Myers, 34 N.E. 904, 
139 N.Y. 364; Fischer vy. Blank, 33 N. 
BE. 1040, 138 N.Y. 244; Ft. Stanwix 
Canning Co. v. William McKinley Can- 
ning Co., 63 N.Y.S. 704, 49 App.Div. 
566; Reckitt v. Kellogg, 50 N.Y.S. 
888, 28 App.Div. 111; Monopol Tobac- 
co Works vy. Gensior, 66 N.Y.S. 155. 


82 Mise. 87; Jerome vy. Johnson, 59 
N.Y.S. 859: Williams v. Spence, 25 
How.Pr. 366. } 


Ohio.—Cigar Makers’ International 
Union v. Burkhardt, 9 OhioS.&C.P. 
459, 6 OhioN.P. 342. 


Eng.—Lever v. Goodwin, 36 Ch.D. 
1; Schweitzer v. Atkins, 37 L.J.Ch. 
847; Rodgers v. Nowill, 5 C.B. 109, 57 
E.C.L. 109, 186 Reprint 816, 6 Hare 
325, 31 Eng.Ch. 325, 67 Reprint 1191. 


a perbes  elte v. Hart, 4 Vict.L. 


21. Richmond Remedies Co. y. Dr. 
Miles Medical Co., 16 F.(2d) 598; 
Garrett & Co. v. A. Schmidt, Jr., & 
Bros. Wine Co., 256 F. 943; P. Loril- 
lard Co. v. Peper, 86 F. 956, 30 C.C.A. 
496 [cert den 19 S.Ct. 886, 171 U.S. 
690, 48 L.Ed. 1179]; Empire Guano 
Co. v. Jefferson Fertilizer Co., 78 So. 
53, 201 Ala. 277; American Chain Co. 
v. Carr Chain Works, 252 N.Y.S. 860, 
141 Mise. 303; Alhambra Cigar, etc., 
Mfg. Co. v. Compania General de 
Tabacos de Filipinas, 35 Philippine 
62. 


22. Guggenheim v. Cantrell & 
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the whole is deceptively similar.?8 
The general effect on 


semble must not be copied.?4 


the eye is often given controlling effect.?° 
blance between the respective articles must be made 
to appear.2* A comparison of the labels and goods 
themselves is generally the best evidence of fraudu- 
The test in such eases is not wheth- 
er a difference can be recognized when the goods 
are placed side by side, but whether, when they 
are not side by side, an ordinarily prudent pur- 
chaser would be liable to purchase the one, believ- 
ing that he was purchasing the other.”® 
ance with the general rule,?® actual or probable de- 
ception must be shown,°° as mere possibility of mis- 


lent imitation.” 


Cochrane, 56 App.D.C. 100, 10 F.(2d) 
895. 


[a] Resemblances dominating dif- 
ferences.— Whether there is infringe- 
ment of trade-mark or unfair com- 
petition is to be determined by taking 
the trade-mark, labels, and dress as a 
whole, and determining whether the 
resemblances so far dominate the dif- 
ferences in appearance, sound, and 
dress as to be likely to deceive the 
average, ordinary, and unwary cus- 
tomer. Garrett & Co. v. A. Schmidt, 
Jr., & Bros. Wine Co., 256 F. 943. 


23. U.S.—Shredded Wheat Co. v. 
Humphrey Cornell Co., 244 F. 508 
[mod on other grounds 250 F. 960, 163 
C.C.A. 210]; Moxie Co. v. Daoust, 206 
F. 434, 124 C.C.A. 316 [rev 197 F. 678]; 
Kronthal Waters v. Becker, 137 F. 
649; Cantrell v. Butler, 124 F. 290; 
Cauffman v. Schuler, 123 F. 205; 
Wellman, etc., Tobacco Co. v. Ware 
Tobacco-Works, 46 F. 289; Sawyer 
Crystal Blue Co. v. Hubbard, 32 F. 
388; Hostetter v. Adams, 10 F. 838, 20 
Blatchf. 326. 


Ill. Frazer v. Frazer Lubricator 
Co., 18 Ill.App. 450. 


N.Y.—Godillot v. Harris, 81 N.Y. 
263 [aff 44 N.Y.Super. 427 (aff 49 
How.Pr. 5)]; Brown v. Mercer, 37 N. 
Y.Super. 265; Knox Hat Co. v. Self- 
Service Millinery Stores, 245 N.Y.S. 
11, 188 Mise. 426 [aff 236 N.Y.S. 832, 
227 App.Div. 716]; Weiss v. Tucker, 
222 N.Y.S. 487, 129 Misc. 648 [rev 226 
N.Y.S. 921, 222 App.Div. 801]; Jerome 
v. Johnson, 59 N.Y.S. 859. 


Ohio.—Feder v. Brundo, 8 OhioS.& 
CPV 179; 5 OhioN.P. 275. 


Pa.—Juan F. Portuondo Cigar Mfg. 
Co. v. Vicente Portuondo Cigar Mfg. 
Co., 70 A. 968, 222 Pa. 116. 


R.I.—Davis v. Kendall, 2 R.I. 566. 


[a] “A variation must be regarded 
as immaterial which it requires a 
close inspection to detect.” Fetridge 
v. Wells, 4 Abb.Pr. (N.Y.) 144, 13 
How.Pr. 385, 387. 


24. Enoch Morgan’s Sons Co. v. 
Ward, 152 F. 690, 81 C.C.A. 616, 12 
L.R.A.N.S. 729; Kronthal Waters v. 
Becker, 137 F.. 649; G. W. Cole Co. v. 
American Cement, etc., Co., 130 F. 703, 
65 C.C.A. 105; Cantrell v. Butler, 124 
F, 290. 


[a] “he real question is as to the 
similitude of the ensemble.” Knick- 
erbocker Chocolate Co. v. Griffing, 
AAS. 316), 818, 


25. U.S.—National Biscuit Co. v. 
Swick, 121 F. 1007; Royal Baking 
Powder Co. v. Davis, 26 F. 293; Hos- 
tetter v. Adams, 10 F. 838, 20 Blatchf. 
326. 


Ala.—Empire Guano Co. y. Jeffer- 
son Fertilizer Co., 78 So. 53, 201 Ala. 
277. 


TRADE-MARKS, TRADE-NAMES, 


The tout en- 


Resem- 


of Another.*4 
In accord- 


D.C.—Guggenheim v. Cantrell & 
pee oe 56 App.D.C. 100, 10 F.(2d) 


N.Y.—Fischer v. Blank, 19 N.Y.S. 
65 [mod on other grounds 33 N.E. 
1040, 188 N.Y. 244]. 


Eng.—Harper v. Wright, etc., Lamp 
Mfg. Co., [1896] 1 Ch. 142;. Edelsten 
v. Vick, 11 Hare 78, 45 Eng.Ch. 78, 68 
Reprint 1194. 


26. M. Werk Co. v. Grosberg, 250 
F. 968, 168 C.C.A. 218; Mahler v. 
Sanche, 79 N.E. 9, 223 Ill. 136. 


27. American Pin Co. v. Berg 
Bros., 188 F. 683; Yale, etc., Mfg. Co. 
ve Alder; 154: °B..37, 83 GCA. 149= 
American Brewing Co. v. Bienville 
Brewery, 153 F. 615; G. W. Cole Co. 
v. American Cement, etc., Co., 130 F. 
703, 65 C.C.A. 105; Bickmore Gall 
Cure Co. v. Karns Mfg. Co., 126 F. 
573 [rev on other grounds 134 F. 833, 
67 C.C.A. 489]; Wirtz v. Eagle Bot- 
tling Co., 24 A. 658, 50 N.J.Eq. 164; 
Hoyt v. Hoyt, 2 Pa.Co. 152. 


28. Ralston Purina Co. vy. Western 
Grain Co., 23 F.(2d) 253 [cert den 
48 S.Ct. 529, 277 U-S!,693, 2-72 t.Ed, 
1004]; Empire Guano Co. v. Jefferson 
Mertilizer Co, 18. Sov pose 20 Aa. 
277; A. Y. McDonald & Morrison Mfg. 
Co. v. H. Mueller Mfg. Co., 183 F. 
972, 106 C.C.A. 312 [mod 164 F. 1001]. 


[a] Test not visual comparison 
but memory comparison.—‘It is true 
that a test by which to reach a proper 
basis of decision is not to be had in 
noting differences that become ap- 
parent only when the bags are laid 
Side by side, for the average purchas- 
er has no opportunity for a compari- 
son of that sort, and it is the tenden- 
cy to carelessness on the part of 
buyers that makes unfair competition 
possible and profitable. If the buyer 
has one article before him, the best he 
can do is to compare it with his mem- 
ory of the other. Hence it is said 
that ‘the test of similarity is not 
visual comparison but memory com- 


oer 


parison. Empire Guano Co, v. Jef- 
ferson Fertilizer Co., 78 So. 638, 54, 
201 Ala. 277. 


29. See supra § 104. 


30. P. E. Sharpless Co. v. Craw- 
ford Farms, 287 F. 655; Virginia Hot 
Springs Co. v. Hegeman, 144 F. 1023, 
73 C.C.A. 612 [aff 138 F. 855]; Alham- 
bra Cigar, etc., Mfg. Co. v. Compania 
General de Tabacos de Filipinas, 35 
Philippine 62. 

[a] Testimony of dealer that he 
kept the packages side by side, and 
when asked for plaintiff’s article he 
had sold that of defendant, was held 
sufficient, in connection with the 
similarity of name and dress of 
goods, to show a case of unfair com- 
petition for which relief might be 
granted. Sperry yv. Percival Milling 
Co., 22>P. 651, 81 Cal. 252. 


take is insufficient to support an injunction.** 
yond the statement that it must clearly appear that 
defendant’s goods are so gotten up as to be ealcu- 
lated to deceive,?? no general rule can be laid down, 
and each case of this-class must be determined by 
its own cireumstances, and as a question of fact.** 


[§ 130] 13. Refilling Marked Bottles or Packages 
The refilling, or use, of receptacles 
bearing another’s marks, labels, or names has been 
held to constitute unfair competition,®® unless there 
is a sufficient notice attached thereto indicating the 
substitution ‘to purchasers,?*® or unless such marks, 
labels, or names are obliterated.*? 


Be- 


However, it 


31. Allen B. Wrisley Co. v. Iowa 
Soap Co. 9122). We 796,. 59) C.-C. Ase bas 
te v. Seidel, 25 A. 1064, 153 Pa. 


32. Payton v. Snelling, [1901] A. 
C. 308 (holding that the proof must 
be beyond question). 


‘33. Payton y. Snelling, supra. 


Unfair competition question of fact 
generally see supra § 112. 


34 Refilling marked bottles or 
packages as constituting infringe- 
ment of trade-mark see supra § 85. 


35. U.S—Autu Acetylene’ Light 
Co. v. Prest-O-Lite Co., 264 F. 810; 
Prest-O-Lite Co. v. Bournonville, 260 
F. 440; Prest-O-Lite Co. v. Heiden, 
219 EF. 845,/135 C.C.A. 5155 REAL oro 
945; Moxie Co. v. Bagoian, 197 F. 680 
[aff 206 F. 437, 124 C.C.A. 319]; Hos- 
tetter Co. v. Martinoni, 110 F. 524. 


La.—Coca-Cola Co. v. Vivian Ice, 
ight & Water Co., 90 So. 755, 150 La. 
445. 


Miss.—Correro v. 
379, 93 Miss. 306. 


Pa.—Philadelphia Dairy Products 
v. Quaker City Ice Cream Co., 159 A. 
3. 306 Pa. 164. 


ee eee ve Loftus;~47.2.5-.Ch. 


[a] Sale in bulk together with 
empty receptacles.—Where defendant 
sold liquor in bulk to plaintiff’s de- 
tectives at the same time delivering 
empty bottles bearing  plaintiff’s 
labels with the understanding that 
the liquor was to be used in refilling 
such bottles, injunctive relief was 
granted. Hennessy v. Wine Growers’ 
Ass’n, 212 F. 308. 


[b] Essence of unfair competi- 
tion.—The essence of unfair competi- 
tion in connection with the refilling 
and sale of plaintiff's tanks consisted 
in the palming off of defendant’s prod- 
uct for plaintiff’s. Auto Acetylene 
Hight Co. v. Prest-O-Lite Co., 264 F. 


36. Prest-O-Lite Co. v. Auto Acety- 
lene Light Co., 191 F. 90. 


[a] Notice held insufficient.— 
Prest-O-Lite Co. v. Davis, 209 F. 917 
Late 2hbu BY 889, Sst ESC Ate aaOrells 
a aed Co. v. H. W. Bogen, 209 


[b] Label easily removable.— 
Pasting a paper label on the recepta- 
cle which was easily removable by 
the use of a scraper or knife has 
been held not to relieve a defendant 
from liability for unfair competition 
in the use of another’s receptacles 
having his marks or name thereon. 
Prest-O-Lite Co. v. Heiden, 219 F. 
845, 185 C.C.A. 515, L.R.A.1915F 945. 


37. Prest-O-Lite Co. vy. Bournon- 
ville, 260 F. 440; Prest-O-Lite Co. v. 


Wright, 47 So. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[§§ 129-136 


—— 


§§ 130-132] 


> os 
. 


has been held that the filling of bottles brought to 
a store by customers will not be enjoined.®® 


[§ 131] 14. Numerals. 


Heiden, 219 F. 845, 185 C.C.A. 515, L. 
R.A.1915F 945. 


38. Leitch & Co. v. Leydon. Barr 
& Co. v. Macgeoghegan, 47 T.L.R. 81. 

39. See supra § 49. 

40. Avery v. Meikle, 81 Ky. 73, 4 


Ky.L. 759; Glen, ete., Mfg. Co. v. 
Hall, 61 N.Y. 226,19 Am.R. 278 [rev 6 


Lans. 158]; Kinney v. Basch, 16 Am. 
L.Reg.N.S. (N.Y.) 596; Dawes v. 
Davies, Codd.Dig. (N.Y.) 260; Ran- 


some v. Bentall, 3 L.J.Ch. 161. See 
also Wolf v. Hamilton-Brown Shoe 
Co., 165 F. 413, 91 C.C.A. 363 [cert 
den 29 S.Ct. 696, 214 U.S. 514, 53 L. 
Ed. 1063] (numerals used in connec- 
tion with a similar trade-name). 


[a] Tlustrations. — (1) Where 
plaintiff had for a long period manu- 
factured and sold a series of homeo- 
pathic specific medicines, labeled with 
a series of numbers running from “1” 
to “35,” each number being applied to 
a medicine for a particular disease or 
class of diseases, and it appeared that 
the remedies were frequently pur- 
chased by the public by the numbers 
alone, it has been held that plaintiff 
could bé protected in the use of the 
serial numbers as applied to “Homeo- 
pathic Specifics,’ and a preliminary 
injunction was granted. Humphreys’ 
Specific Homeopathic Medicine Co. v. 
Wenz, 14 F. 250. (2) Where plain- 
tiff, a manufacturer of cigarettes, 
placed on boxes, ete. containing 
them, the symbol ‘“%,”’ printed in 
large red characters and defendant 
sold other cigarettes with a similarly 
printed “14” as a trade-mark, a lim- 
ited injunction has been granted to 
restrain defendant from using the 
symbol in that form, but not the 
symbol itself, on the ground that the 
symbol was not absolutely arbitrary, 
it being originally used to indicate 
that cigarettes stamped with it were 
composed of two kinds of tobacco in 
equal proportions. Kinney v. Allen, 
14 F.Cas.No. 7,826, 1 Hughes 106; 
Kinney v. Basch, 16 Am.L.Reg.N.S. 
(N.Y.) 596. (3) Numbers used by 
manufacturers of ribbon to designate 
the width of the ribbon have been 
held the common property of the 
trade and not the subject of a trade- 
mark, but a series of arbitrary num- 
bers used to indicate the precise color 
or shade of the ribbons has been held 
a proper subject of protection against 
unlawful competition. Corbett Bros. 
Co. v. Reinhardt-Meding Co., 76 A. 
243,77 N.J.Eq. 7. (4) Series of num- 
bers used by a manufacturer of labels 
in its catalogues and in connection 
with its corporate name on the boxes 
containing its labels, not primarily to 
indicate origin, but to designate the 
color, shape, 
each kind being given a different 
number, do not in themselves consti- 
tute good trade-marks, and such 
manufacturer is not entitled to an 
injunction to restrain the use of the 
same numbers in the same way and 
for a similar purpose by another in 
connection with its own name, either 
on the ground of infringement of 
trade-mark or of unfair competition, 
there being no attempt to deceive in 
dress or style of package, and _ the 
labels themselves being such as it is 
open to anyone to make. Dennison 


fesce m-—26) 


AND UNFAIR 


Although in particular 
cases numerals used may not constitute a valid trade- 
mark,*® yet where such numerals by use have come 
to indicate to the trade origin and ownership, a rival 
trader will not be permitted so to use them as to 


and size of the label,- 


Mfg. Co. v. Scharf Tag, etc., Co., 135 
FF. 625, 68 C.C.A. 263 [cert den 26 S. 
Ct. 762, 201 U.S. 648, 50 L.Ed. 904]. 
(5) Where defendant having jobbed 
complainant’s cigars sold under the 
name “108 ceased buying and put 
out a similar cigar under the name 
“208” in boxes bearing different labels 
and of different size and shape so 
that it was not reasonable to believe 
that the public would be deceived in 
purchasing defendant’s cigars for 
those of complainant, it has been held 
that unfair competition was not es- 
tablished. Goldsmith Silver Co. v. 
Savage, 211 EF. 751 [aff 229 F.. 628, 
£44 OC. CLA. 331; 


[b] Number of telephone com- 
pany’s trouble department.—The 
adoption by a telephone company of 
the same number as a call for its 
trouble department as that used by a 
rival company previously established 
for its trouble department, enabling 
the newer company to learn through 
mistakes of subscribers of the older 
company of cases of trouble in the 
use of its telephones, has been held 
not unfair competition against which 
an injunction would issue. Rocky 
Mountain Bell Telephone Company v. 
Utah Independent Telephone Co., 88 
P. 26, 31 Utah ‘377. 


41. Helfi Co. v. Silvex Co., 274 F. 
653 [aff 278 F. 613]; Troy Wagon 
Works Co. v. Ohio Trailer Co., 264 
F. 347; Eisenstadt Mfg. Co. v. J. M. 
Fisher Co., 232 F. 957 [aff 241 F. 241]; 
B. V. D. Co. v. Kaufmann & Baer Co., 
116 A. 508, 272 Pa. 240; Chas. H. El- 
liott Co. v. Skillkrafters, Inc., 114 A. 
488, 271 Pa. 185. 


[a] Claiming product as own.— 
Where defendant, both in its advertis- 
ing and in the marking of its truck 
trailers, claimed them as its own 
product, similarity in appearance to 
plaintiff’s trailer, although due to 
copy, is not unfair competition. Troy 
Wagon Works Co. v. Ohio Trailer Co., 
264 F. 347. - 


42. U.S.—Kawneer Co. v. McHugh, 
51 F.(2d) 560; A. C. Gilbert Co. v. 
Shemitz, 45 F.(2d) 98 [rev 36 F.(2da) 
410]; Maytag Co. v. Meadows Mfg. 
Co., 35 F.(2d) 403 [cert den 50 S.Ct. 
250, 2815 U.S201387, - 74 --.Wd. © 11517; 
Cheney Bros. vy. Doris Silk Corpora- 
tion, 35 F.(2d) 279 [cert den 50 S.Ct. 
245, 281 U.S. 728, 74 L.Ed. 1145]; Fed- 
eral Electric Co. v. Flexlume Corpo- 
ration, 33 F.(2d) 412 [cert den 50 S. 
Ct. 38, 280 US. 590, 74 LiEd. 638]; 
McGhee v. Le Sage & Co. 32 F.(2d) 
875; Le Mur Co. v. W. G. Shelton Co., 
32 F.(2d) 79; Moline Pressed Steel 
Co. v. Dayton Toy & Specialty Co., 
30 F.(2d) 16; Holland Furnace Co. v. 
New Holland Mach. Co., 24 F.(2d) 
751; Moline Pressed Steel Co. vy. Da- 
vis & Voetsch, 21 F.(2d) 577; Parker 
Pen Co. v. Finstone, 7 F.(2d) 753; 
Aluminum Goods Mfg. Co. v. Buck- 
eye Aluminum Co., 291 F. 806; Hud- 
son Motor Specialties Co. v. Apco 
Mfg. Co., 288 F. 871 [aff 299 F. 19]; 
Wesson v. Galef, 286 F. 621; Myles 
Standish Mfg. Co. v. Champion Spark 
Plug Co., 282 F. 961; Helfi Co. v. Sil- 
vex Co., 274 F.°653 [aff 278 F. 613]; 
Harvey Hubbell, Inc. v. General Hlec- 
tric Co., 262 F. 155; Fair & Carnival 
Supply Co. v. Shapiro, 257 F. 558; 
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pass off his goods as those of his rival.*° 


[§ 132] 15. Structural Imitation or Copying. In 
the absence of any representation that the produet 
offered is that of another,*1 an unpatented article 
or uncopyrighted book may be reproduced by any- 
one in the precise original form and shape.*? 
subsequent trader may be required clearly to dis- 


The 


Detroit Showcase Co. v. Kawneer 
Miso. 250 7h 2384. 162" ©. CrAans0 
[mod 240 F. 737]; Eisenstadt Mfg. 
Co. v. J.'M. Fisher Co., 241 F. 241, 
154 C.C.A. 161 [aff 232 F. 957]; Buck- 
eye Incubator Co. v. Model Incubator 
Co., 237 EF. 883; Champion Spark Plug 
Co. v. A. R. Mosler & Co., 233 F. 112; 
G. W. J. Murphy Co. v. Metal Stamp- 
ing Co., 214 F. 382; John H. Rice & 
Co. v. Redlich Mfg. Co., 202 KF. 155, 
122 C.C.A. 442, 44 L.R.A.N.S. 1057; 
Pope Automatic Merchandising Co. v. 
MecCrum-Howell Co., 191 F. 979, 112 
C.C.A. 391, 40 L.R.A.N.S. 463 [cert 
den 32 \S.Ct.. 527, 223 U.S. 730, 56° Lz 
Hd. 633]; -St.. Paul Blectric’ Co. “vw 
McCrum-Howell Co., 189 F. 849, 112 
C.C.A. 150; Keystone Type Foundry 
vy. Portland Pub. Co., 186 F. 690, 108 
C.C.A. 508 [aff 180 F. 301]; Keystone 
Type Foundry v. Portland Pub. Co., 
180 F. 301 [aff 186 F. 690, 108 C.C.A. 
508]; Allen v. Walton Wood, etc., 
Co., 178 F. 287; Bamforth v. Doug- 
lass Post Card, etc., Co., 158 F. 355; 
Yale, etc., Mfg. Co. v. Alder, 149 F. 
783 [rev on the facts 154 F. 37, 83 C. 
C.A. 149]; Marvel Co. v. Pearl, 133 F. 
160, 66 C.C.A. 226; Enterprise Mfg. 
Co. v. Landers, 124 F. 923 [aff 131 F. 
240, 65 C.C.A. 587]; Scriven v. North, 
124 F. 894 [mod on other grounds 134 
EB. 366, 67 -C:C.A. 348]; “Merriam -v. 
Famous Shoe, ete. Co., 47 F. 411; 
Fairbanks v. Jacobus, 8 F.Cas.No. 4,- 
608, 3 Bann.&A. 108, 14 Blatchf. 337. 


Tll.—Mahler v. Sanche, 79 N.E. 9, 
223 T11..136. 


Towa.—Sartor v. Schaden, 101 N.W. 
511, 125 Iowa 696. 


Mass.—Flagg Mfg. Co. v. Holway, 
59 N.E. 667, 178 Mass. 83. 


Minn.—Watkins v. Landon, 54 N.W. 
193, 52 Minn. 389, 38 Am.S.R. 560, 19 
L.R.A. 236. 


N.J.—Mississippi Wire Glass Co. 
v. Continuous Glass Press Co., 81 A. 
374, 79 N.J.Eq. 277. 


N.Y.—Diamond Expansion Bolt Co. 
v. U. S. Expansion Bolt Co., 164 N.Y. 
S. 433, 177 App.Div. 554; Elbs v. Roch- 
ester. Egg Carrier Co., 134 N.Y.S. 
979. 


Pa.—B. V. D. Co. v. Kaufmann & 
Baer Co., 116 A. ‘508, 272 Pa. 240; 
Chas. H. Elliott v. Skillkrafters, Inc., 
114 A. 488, 271 Pa. 185; Putnam Nail 
Co. v. Dulaney, 21 A. 391, 140 Pa. 205, 
23 Am.S.R. 228, 11 L.R.A. 524 [aff 
8 Pa.Co. 595]. 


[a] Duplication of gramophone 
records.—(1) It has been held that, 
aside from any question of infringe- 
ment of trade-mark or imitation of 
label or deception of the public, a 
plaintiff was entitled to an injunction 
enjoining duplication of its gramo- 
phone records on the ground that 
plaintiff's property had unlawfully 
been appropriated (Fonotipia vy. Brad- 
ley, 171 F. 951), (2) and in an earlier 
case relief was granted on the ground 
of unfair competition by dress of 
goods, the court refraining from de- 
ciding the question as to the right 
of defendant to duplicate plaintiff's 
records (Victor Talking Mach. Co. v. 
Armstrong, 132 F. 711). 


[b] Additional signs for same cor- 
poration.—(1) Apart from the ques- 
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tinguish his goods so that they will not be mistaken 
for the goods of the prior trader,** although he 
will not be required, merely in order to change the 
appearance of the product, to sacrifice strength, dur- 
However, where 
goods are cast into a distinctive form which has 


ability, efficiency, or cheapness.*4 


tion of patent infringement, a person 
in making illuminated signs for a 
large corporation in all respects like 
signs made by another for the same 
corporation has been held not guilty 
of unfair competition (Federal Elec- 
tric Co. v. Flexlume Corporation, 33 
F.(2d) 412 [cert den 50 S.Ct. 38, 280 
U.S. 590, 74 L.Ed. 638]), (2) even if 
such other person had first made 
such signs (Federal Electric Co. v. 
Flexlume Corporation, supra). 


[ec] Cumulative signet tokens.— 
(1) The idea of cumulative signet 
tokens of adornment to become a 
friendship bracelet being an old one, 
complainant cannot, by advertising its 
links for a_ so-called friendship 
bracelet, obtain exclusive right to 
such idea, and exclude defendant from 
manufacturing similar links, in the 
absence of patent or protective trade- 
mark (Hisenstadt Mfg. Co. v. J. M. 
Fisher Co., 241 F. 241, 154 C.C.A. 161 
[aff 232 F. 957]), (2) and having es- 
tablished any good will in the busi- 
ness (Hisenstadt Mfg. Co. v. J. M. 
Fisher Co., supra), (3) and the fact 


that they were sometimes confused, 


and that wires to connect the links 
when complete, furnished by com- 
plainant, were used on defendant’s 
links, and vice versa, has been held 
not to warrant an injunction (Hisen- 
stadt Mfg. Co. v. J. M. Fisher Co., 232 
F. 957 [aff 241 F. 241, 154 C.C.A. 161]); 
(4) and the fact that defendant reap- 
ed benefit from complainant’s adver- 
tising does not warrant an injunction 
(Hisenstadt Mfg. Co. v. J. M. Fisher 
Co., 232 F. 957 [aff 241 F. 241]). 


[d] Inspection of model obtained 
by fraud.—(1) A maker of women’s 
garments has the legal right to copy 
and sell as his own creations exclu- 
sive models designed by other mo- 
distes, if:inspection of models is pro- 
cured by fair means (Montegut v. 
Hickson, Inc., 164 N.Y.S. 858, 178 
App.Div. 94), (2) but not where such 
gowns are copied from models ob- 
tained by fraud and deception (Mon- 
tegut v. Hickson, supra). 


{e] Mere resemblance insufficient. 
—That article sold by defendant re- 
sembled that sold by plaintiff did not 
alone establish unfair competition. 
Trico Products Co. v. Apco-Mossberg 
Corporation, 34 F.(2d) 672 [aff 45 F. 
(2d) 594]. 


{f] Stuffed animal toys.—Where 
complainant had built up a large bus- 
iness in the manufacture and sale of 
stuffed animal toys through the use 
of photographs, etc., defendant, al- 
though not entitled to manufacture 
and sell competing toys made after 
complainant’s models, was entitled to 
manufacture and sell such toys man- 
ufactured from defendant’s own pho- 
tographs and models. Margarete 
Steiff, Inc. v. Bing, 215 F. 204. 


[g] Features common to class.— 
The adoption by one manufacturer of 
the characteristic features of anoth- 
er’s product, common to articles of 
that class, does not of itself amount 
to unfair competition. Edward Hilker 
Mop Co. v. United States Mop Co., 191 
BM. Gls, 112. CCA. 176; 


Duplication of patented article aft- 
pr expintion of patent see supra § 


TRADE-MARKS, TRADE-NAMES, 


petition.*® 


43. Frank W. Whitcher Co. v. 
Sneierson, 205 F. 767; Rushmore v. 
Saxon, 154 F. 213; Yale, etc., Mfg. 
Co. v. Alder, 149 F. 783 [rev on the 
facts 154 F. 37, 83 C.C.A. 149]; Flagg 
Mfg. Co. v. Holway, 59 N.H. 667, 178 
Mass. 83; Edison Mfg. Co. v. Glad- 
stone, (Nw Chi). 58) ACS oi: 


[a] Distinguishing marks in in- 
conspicuous position.—In a suit to re- 
strain unfair competition by imitating 
plaintiff's revolvers, proof that de- 
fendants copied the characteristic 
features of the design and structure 
of plaintiff's revolvers and placed 
their distinguishing marks in an in- 
conspicuous position, has been held to 
show an intentional imitation, which 
could be restrained. Wesson y. Gal- 
ef, 286 F. 621. 


Duty to distinguish goods and suf- 
ficiency thereof see supra §§ 107, 108. 


44. Diamond Expansion Bolt Co. 
v. U. S. Expansion Bolt Co., 164 N.Y. 
S. 483, 177 App.Div. 554. 


45. Trico Products Corporation v. 
Ace Products Corporation, 30 F.(2d) 
688; Hudson Motor Specialties Co. v. 
Apco Mfg. Co., 288 F. 871 [aff 299 
F. 19]; Crescent Tool Co. v. Kilborn 
& Bishop Co., 247 F. 299, 159 C.C.A. 
393; Rathbone, Sard & Co. vy. Cham- 
pion Steel Range Co., 189 F. 26, 110 
C.C.A. 596, 37 L.R.A.N.S. 258. 


[a] To maintain charge of unfair 
competition by imitation of goods it 
is necessary for complainant to show 
that the appearance of his goods has 
in fact come to mean that some par- 
ticular person makes them, and that 
the public cares who does make them, 
and not merely for their appearance 
and structure. Hudson Motor Spe- 
cialties Co. v. Apco Mfg. Co., 288 F. 
871 [aff 299 F. 19]. 


46. U.S.—Le Mur Co. v. W. G. Shel- 
ton Co., 32 F.(2d) 79; Trico Products 
Corporation v. Ace Products Corpo- 
ration, 30 F.(2d) 688; Wightman & 
Hough Co. v. Nivois, 264 F. 98; Fair 
& Carnival Supply Co. v. Shapiro, 257 
F. 558; Bayley & Sons v. Braunstein 
Bros. Co., 246 F. 314; Luminous Unit 
Co. v. R. Williamson & Co., 241 FE. 
265 [aff 245 F. 988, 157 C.C.A. 670]; 
Buckeye Incubator Co. v. Model In- 
cubator Co., 237 KF. 883; Champion 
Spark Plug Co. v. A. R. Mosler & Co., 
233 F. 112; United States Expansion 
Bolt Co. v. U. G Kronecke Hardware 
Co., 225 F. 383 [mod on other grounds 
234 KE. 868, 148 C.C.A. 466]; Auto- 
matic Recording Safe Co. v. Bankers’ 
Registering Safe Co., 224 F. 506 [rev 
on other grounds 241 F. 472]; Stew- 
art vy. Hudson, 222 F. 584; Grier Bros. 
Co. v. Baldwin, 219 F. 735, 135 C.C.A. 
433 [mod 215 F. 7385]; Lovell-Mc- 
Connell Mfg. Co. v. American Ever- 
Ready Co., 195 F. 931, 115 C.C.A. 619; 
Strause v. Weil, 191 F. 527; Allen vy. 
Walton Wood & Metal Co., 178 F. 287; 
Capewell Horse Nail Co. v. Mooney, 
L172 E.826;.°97, \C.C.A 248) Pat Leg i, 
575]; Rushmore v. Saxon, 170 F. 1021, 
95 C.C.A. 671 [aff 158. F. 499]; H. 
Mueller Mfg. Co. v. A. Y. McDonaly, 
ete., Mfg. Co., 164 F. 1001 [moa on 
other grounds 183 F. 972, 106 C.C.A. 
312]; Rushmore v. Manhattan Screw, 
etc., Works, 163 F. 939, 90 C.C.A. 299, 
19 L.R.A.N.S. 269 [aff 170 F. 1021]; 
George Frost Co. v. Estes, 156 F. 677: 
Yale, etc., Mfg. Co. v. Alder, 154 FB, 


acquired a secondary meaning,*® unnecessary and 
deceptive imitation of the size, shape, and structure 
of the article itself will be enjoined as unfair com- 
Functional features may be used and 
copied in the absencevof any other features caleu- 
lated to deceive.*7 The copying or imitation or non- 


87, 83 C.C.A. 149; Scriven v. North, 
134 F. 366, 67 C.C.A. 348 [mod 124 
F. 894]; Enterprise Mfg. Co. v. Lan- 
ders, 131 F. 240, 65 C.C.A. 587 [aff 124 
F. 923]; Enterprise Mfg. Co. v. Lan- 
ders, 124 F. 923 [aff 131 F. 240, 65 C. 
CyAS bh 87. 


Ala.—Kyle v. Perfection Mattress 
Co., 28 So. 545, 127 Ala. 39, 85 Am.S.R. 
78, 50.L.R.A. 628. 


Mass.—George G. Fox Co. v. Hath- 
away, 85 N.E. 417, 199 Mass. 99, 24 
L.R.A.N.S. 900; George G. Fox Co. 
v. Glynn, 78 N.E. 89, 191 Mass. 344, 
114 Am.S.R. 619, 9 L.R.A.N.S. 1096. 


N.J.—Edison Mfg. Co. v. Gladstone, 
(Ch.) 58 A. 391. 


N.Y.—Dutton v. Cupples, 102 N.Y. 
S. 309, 117 App.Div. 172. 


Pa.—Chas. H. Elliott Co. v. Skill- 
krafters, Inc., 114 A. 488, 271 Pa. 185 
[quot Cyc]; Shepp v. Jones, 15 Pa. 
Co. 59. 


[a] Garment design.—(1) If the 
finished creation appeals to the eye 
as distinctive and different, it is 
“original,” notwithstanding it may 
be an adaptation or combination of 
other styles (Margolis v. National 
Bellas Hess Co., 249 N.Y.S. 175, 139 
Mise. 738), (2) and an original un- 
copyrighted, unpatented garment de- 
sign, not placed on the market or 
published, will be protected at com- 
mon law, and others may be restrict- 
ed from copying it (Margolis v. Na- 
tional Bellas Hess Co., supra), (3) 
although to protect an uncopyright- 
ed, unpatented garment design, there 
must be substantial identity, and 
identity must be due to copying 
thereof (Margolis v. National Bellas 
Hess Co., supra). (4) So too, an orig- 
inal uncopyrighted, unpatented gar- 
ment design, although published, 
may be protected if it is copied or 
imitated under circumstances consti- 
tuting unfair competition (Margolis 
v. National Bellas Hess Co., supra), 
(5) although, where an original un- 
copyrighted, unpatented garment de- 
sign is published or placed on mar- 
ket, the owner’s property is limited 
to articles embodying design (Mar- 
golis v. National Bellas Hess Co., su- 
pra), (6) and the rules applying to 
imitation of complete article apply 
equally to copying a single salient 
feature (Margolis v. National Bellas 
Hess Co., supra). 


[b] Attracting attention of care- 
less.—The borrowing by a newcomer 
in trade from the first maker of 
something not necessary to the ex- 
cellence of the product nor required 
for functional perfection, but which 
is calculated to attract and fix the 
attention of the careless, is what con- 
stitutes unlawful competition. Mar- 
garete Steiff, Inc. v. Bing, 215 F. 204. 


Unnecessary or untruthful use or 
imitation generally see supra § 109. 


47. A. C. Gilbert Co. v. Shemitz, 
45 F.(2d) 98 [rev _ 36 F.(2d) 410}; 
McGill Mfg. Co. v. Leviton Mfg. Cos 
43 F.(2d) 607; Modern Grinder Mfg. 
Co. v. Dazey Churn & Mfg. Co., 22 F. 
(2d) 950; William H. Keller, Inc. v. 
Chicago Pneumatic Tool Co., 298 F, 
52 [cert den 44 S.Ct. 637, 265 U.S. 
5938, 68 L.Hd. 1196]; O’Sullivan Rub- 
ber Co. v. Genuine Rubber Co., 281 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 132-133] 


functional features may be evidence of fraudulent 
intent constituting unfair competition,t® but neces- 
sary elements of mechanical construction, essen- 
tial to the practical operation of a device, and which 
cannot be changed without either lessening the ef- 
ficiency or materially increasing expense, afford no 
presumption of an intent to compete unfairly.4? 
Copying or imitation of the distinctive marks, orna- 
mentation, lettering, etc., making up the dress of 
goods of another is unfair competition, although the 
Making and selling 


article itself may be copied.*? 


F. 851 [conforming to mandate and 


rev on other grounds 287 F. 134]; 
Detroit Showcase Co. v. Kawneer 
Mfg. Co., 250 F. 234, 162 C.C.A. 370; 
Lovell-McConnell Mfg. Co. v. Amer- 
ican Ever-Ready Co., 195 F. 931, 115 
C.C.A. 619; Diamond Match Co. v. 
Saginaw Match Co., 142 F. 727, 74 C.C, 
A. 59 [cert den 27 S.Ct. 776, 203 U.S. 
589, 51 L.Ed. 330]; Marvel Co. v. 
Pearl, 133 F. 160, 66 C.C.A. 226; Mar- 
vel Co. v. Tullar Co., 125 F. 829; Mo- 
tor Accessories Mfg. Co. v. Marshall- 
town Motor Material Mfg. Co., 149 N. 
W. 184, 167 Iowa 2@2; Lapointe 
Mach. Tool Co. v. J. N. Lapointe Co., 
99 A. 348, 350, 115 Me. 472. 


[a] Extent of copying.—The func- 
tional elements of a device may be 
copied without unfair competition 
only in so far as necessary to repro- 
duce essential functional character- 


istics. McGill Mfg. Co. v. Leviton 
Mfg. Co., 43 F.(2d) 607. 
48. Singer Mfg. Co. v. June Mfg. 


Co, 16 S:€t. 1002; 163 -U:S.. 169, 41 L. 
Ed. 118; Wesson v. Galef, 286 F. 621; 
Luminous Unit Co. v. R. Williamson 
& Co., 241 F. 265 [aff 245 BF. 988, 157 
C.C.A. 670]; Frank W. Whitcher Co. 
v. Sneierson, 205 F. 767; Allen v. 
Walton Wood, etc., Co., 178 F. 287; 
Hstes v. George Frost Co., 176 F. 338, 
100 C.C.A. 258; Rushmore v. Saxon, 
LO Hye L021, 9526 CvAs 671 faft 158°. 
499]; G. & C. Merriam Co. v. Ogilvie, 
159 F. 638, 88 C.C.A. 596, 16 L.R.A. 
N.S. 549, 14 Ann.Cas. 796 [cert den 28 
S.Ct. 761, 209 U.S. 551, 52 L.Ed. 922]; 
Rushmore v. Saxon, 154 F. 213; 
Scriven. v. North, 134 F. 366, 67-C.C. 
A. 348 [mod 124 F. 894]; Enterprise 
Mfg. Co. v. Landers, 131 F. 240, 65 
C.C.A. 587 [aff 124 F. 923}. 


49. Luminous Unit Co. v. R. 
Williamson & Co., 241 F. 265 [aff 245 
F. 988, 157 C.C.A. 670]. 


50. William H. Keller, Ine. v. 
Chicago Pneumatic Tool Co., 298 F. 
52 [cert den 44 S.Ct. 637, 265 U.S. 
593; 68 L.Ed. 1196]; Capewell 
Horse Nail Co. v. Mooney, 172 
F. 826, 97 C.C.A. 248 [aff 167 F. 
575]; Yale, etc., Mfg. Co. v. Alder, 
154 BF. 37, 883 C.C.A. 149 [rev 149 F. 
783]; Scriven v. North, 134 F. 366, 
67 C.C.A. 348 [mod 124 F. 894]; Vic- 
tor Talking Mach. Co. v. Armstrong, 
132 KF. 711; Enterprise Mfg. Co. v. 
Landers, 124 F. 923 [aff 131 F. 240, 
65 C.C.A. 587]; George G. Fox Co. v. 
Glynn, 78 N.E. 89, 191 Mass. 344, 114 
Am.S.R. 619, 9 L.R.A.N.S. 1096; Chas. 
H. Elliott v. Skillkrafters, Inc., 114 A. 
488, 271 Pa. 185. 


Dress of goods see supra § 129. 


51. Columbian Art Works v. Defi- 
ance Sales Corporation, 45 F:(2d) 342; 
Metal Stamping Corporation v. Gen- 
eral Motors Corporation, 33 F.(2d) 
411; American Safety Razor Corpo- 
ration v. International Safety Razor 
Corporation, 26 F.(2d) 108 [rev on 
other grounds 34 F.(2d) 445]; Myles 
Standish Mfg. Co. v. Champion Spark 
Plug Co., 282 F. 961; Pyle Nat. Co. 


_v. Oliver Electric Mfg. Co., 281 F. 632 


[cert den 43 S.Ct. 96, 260 U.S. 736, 67 


AND UNFAIR COMPETITION 


L.Ed. 488]; Bender v. Enterprise 
Mfg. Co., 156 F. 641, 84 C.C.A. 353, 17 
L.R.A.N.S. 448, 13 Ann.Cas. 649 [rev 
148 F. 313]; Reading Stove Works v. 
S. M. Howes Co., 87 N.E. 751, 201 
Mass. 437, 21 L.R.A.N.S. 979; Waeg- 
ner Typewriter Co. v. F. S. Webster 
Co., 144 F. 405; Clipper Belt Lacer 
Co. v. Detroit Belt Lacer Co., 194 N. 
W. 125, 223 Mich. 399; Columbia En- 
gineering Works v. Mallory, 147 P. 
542, 75 Or. 542. 


[a] Designation of size and style. 
—Other makers of repair parts for 
plows made by a person have been 
held entitled to use the same desig- 
nation as to the size and style of 
plows for which they are fitted as 
are used by such person, provided 
they clearly designate the origin. 
Moline Plow Co. v. Omaha Iron Store 
Co., 235 EF. 519, 149 C.C.A. 65 [cert 
den 37 S.Ct. 242, 242 U.S. 649, 61 L. 
Hd. 545]. 


[b] Trade-mark of maker of au- 
tomobiles.—A maker of automobile 
hub caps cannot place thereon trade- 
marks of makers of automobiles. 
Metal Stamping Corporation v. Gen- 
ae Motors Corporation, 33 F.(2d) 


[c] Advertisement. — Advertise- 
ments that defendant’s calendar pads 
fit plaintiff’s bases have been held not 
to constitute unfair competition. Co- 
lumbian Art Works v. Defiance Sales 
Corporation, 45 F.(2d) 342. Unfair 
competition by means of advertise- 
eee or circulars generally see infra 

133: 


52. Columbian Art Works v. Defi- 
ance Sales Corporation, 45 F.(2d) 342. 


53. U.S.—Columbian Art Works v. 
Defiance Sales Corporation, 45 F.(2d) 
342; Trico Products Corporation v. 
Ace Products Corporation, 30 F.(2d) 
688; American Crayon Co. v. Prang 
Co., 28 F.(2d) 515, vacated on other 
grounds 388 F.(2d) 448; Wyatt v. 
Mammoth Cave Development. Co., 26 
F.(2d) 322; Andrew Jergens Co. v. 
Bonded Products Corporation, 21 F. 
(2d) 419 [mod 13 F.(2d) 417, and cert 
den 48 S.Ct. 204,°275 U.S: 572, 72 L. 
Ed. 432]; Dodge Bros. v. Hast, 8 F. 
(2d) 872; Rosenberg Bros. & Co. v. 
Elliott, 7 F.(2d) 962 [rev 3 F.(2d) 
682]; Myles Standish Mfg. Co. v. 
Champion Spark Plug Co., 282 F. 961; 
Marshall Ventilated Mattress Co. v. 


D’Arey Spring Co., 280 F. 945; Todd 
Protectograph Co. v. Hedman Mfg. 
Co., 254 F. 829 [aff 265 F. 273]; 


Farmers’ Handy Wagon Co. v. Beav- 
er Silo & Box Mfg. Co., 236 F. 731, 150 
C.C.A. 63 [rev 219 F. 234]; Ford Mo- 
tor Co. v. Wilson, 223 F. 808; Zit- 
tlosen Mfg. Co. v. Boss, 219 F. 887, 
135 C.C.A. 551; Bates Mfg. Co. v. 
Bates Numbering Mach. Co., 172 F. 
892 [mod on other grounds 178 F. 681, 
102 C.C.A. 181]; Sternberg Mfg. Co. 
v: Miller, etc, Mfg. Co., 161 F. 318, 
88 C.C.A. 398; G. & C. Merriam Co. 
v. Ogilvie, 159 F. 638, 88 C.C.A. 596, 
16 L.R.A.N.S. 549, 14 Ann.Cas. 796 
[cert den 28 S§.Ct. 761, 209 U.S. 551, 
52 L.Ed. 922, and mod 149 F. 858]; 
Baker v. Baker, 115 F. 297, 53 C.C.A. 
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repair or renewal parts for use in another’s de- 
vice is not unfair competition, provided they are 
not so marked as to pass them off for repair parts 
made by the proprietor for his own machines.®1 


[§ 133] 16. Advertisements, Circulars, and No- 
tices. Unfair competition may be effected by means 
of circulars or advertisements,®? and circulars, ad- 
vertisements, or other announcements calculated to 
deceive the public and pass off defendant’s goods 
or business as the goods or business of plaintiff 

| will be enjoined.®3 


However, where the advertising 


157; Halstead v. Houston, 111 F. 376; 
Halstead v. John C. Winston Co., 111 
F. 35; International Silver Co. v. 
Simeon L. & George H. Rogers Co., 
110 F. 955; Merriam v. Texas Sift- 
ings Pub. Co., 49 F. 944; Merriam v. 
Holloway Pub. Co., 43 F. 450; Cof- 
feen v. Brunton, 5 F.Cas.No. 2,946, 4 
McLean 516. 


Ind.—Hartzler v. Goshen Churn & 
| Co., 104 N.E. 34, 55 Ind.App. 


Iowa.—Atlas Assur. Co. v. Atlas 
Ins. Co., 112 N.W. 232, 114 N.W. 609, 
138 Iowa 228, 128 Am.S.R. 189, 15 L. 
R.A.N.S. 625. 


Me.—W. R. Lynn Shoe Co. v. Au- 
burn-Lynn Shoe Co., 62 A. 499, 100 
Me. 461, 4 L.R.A.N.S. 960. 


Mass.—Henry Perkins Co. v. Per- 
kins, 140 N.E. 461, 246 Mass. 96; 
Samuels v. Spitzer, 58 N.E. 693, 177 
Mass, 226. 


N.J.—Amos H. Van Horn v. Coo- 
gan, 28 A. 788, 52 N.J.Eq. 380 [aff 
33 A. 50, 52 N.J.Eq. 5881. 


N.Y.—Tuerk Hydraulic Power Co. 
v. Tuerk, 36 N.Y.S. 384, 92 Hun 65; 
Collier v. Jones, 120 N.Y.S. 991, 66 
Misc. 97 [mod on other grounds 125 
N.Y.S. 1116, 140 App.Div. 911]; U.S. 
Frame, etc., Co. v. Horowitz, 100 N. 
Y.S. 705, 51 Mise. 101 [aff 123 N.Y.S. 
476, 139 App.Div. 895 (aff 97 N.E. 
1117, 204 N.Y. 630)]; American Nov- 
elty, etc., Co. v. Manufacturing Elec- 
trical Novelty Co., 73 N.Y.S. 755, 36 
Misc. 450; Arnheim v. Arnheim, 59 
N.Y.S. 948, 28 Misc. 399; Dr. Jaeger’s 
Sanitary Woolen System Co. v. Le 
Boutillier, 24 N.Y.S. 890, 5 Misc. 78; 
Elbs v. Rochester Egg Carrier Co., 
134 N.Y.S. 979; Brown v. Braunstein, 
83 N.Y.S. 1096; Frohman v. Miller, 
29 N.Y.S. 1109, 8 Mise. 379; Johnson 
v. Hitchcock, 3 N.Y.S. 680; Williams 
v. Spence, 25 How.Pr. 366. 


Pa.—Juan F. Portuondo Cigar Mfg. 
Co. v. Vicente Portuondo Cigar Mfg. 
Co., 70 A. 968, 222 Pa. 116; Hoyt v. 
Hoyt, 2 Pa.Co. 152. 


Tenn.—Sanford-Day Iron Works v. 
Enterprise Foundry & Machine 
Works, 172 S.W. 537, 130 Tenn. 669. 


Eng.—Jay v. Ladler, 40 Ch.D. 649; 
Stevens v. Paine, 18 L.T.Rep.N.S. 
600; Hoby v. Grosvenor Library Co., 
28 Wkly.Rep. 386; Singer Mfg. Co. v. 
Loog, 8 App.Cas. 15; Spalding v. 
Gamage, Lim., 84 L.J.Ch. 449; Yeat- 
man v. Homberger, 29 T.L.R. 26, 26 
Rep.Pat.Cas. 645. 


Man.—Slater v. Ryan, 17 Man. 89. 


Que.—H. Vineberg & Co., Ltd. v. 
Vinebergs, Ltd., 43 Que.Super. 406. 


[a] Something peculiarly belong- 
ing to plaintiff.—Where plaintiff 
claims that the public has been de- 
ceived, or is likely to be deceived by 
the advertising of defendant, such 
deception must rest on proof that 
defendant has appropriated some- 
thing peculiarly belonging to plain- 
tiff, and associated in the public’s 
mind, by reason of the expenditure of 
money and wide, continuous, and uni- 
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matter is necessarily similar and defendant does 
nothing to deceive the public, it has been held that 
he is not guilty of unfair competition.** 
tation or copying of complainant’s circulars and ad- 
vertisements is strong evidence of fraud and unfair 
competition and is ground for an injunction,°®® and a 
court of equity can restrain a defendant from rep- 


form 
business. 
(2d) 872. 


[b] Where defendant sells plain- 
tiff’s products.—(1) So long as de- 
fendant has plaintiff's product for 
sale, defendant cannot be restrained 
from using plaintiff's trade-name in 
its catalogue in advertising such 
product (Vehicle Apron & Hood Co. 
v. American Tire & Rubber Co., 193 
F. 372), (2) but he may properly be 
restrained from using plaintiff's 
name in connection with any other 
than plaintiff's product (Vehicle 
Apron & Hood Co. v. American Tire 
& Rubber Co., supra). 


[ec] Pictures.—(1) A manufactur- 
er, having a right to make and sell 
a product, may advertise the same by 
a conventional picture of it, without 
infringing on the rights of any other 
maker. Van Kannel Revolving Door 
Co. v. American Revolving Door Co., 
215 EF. 582, 181 C.C.A. 650.. (2) Adver- 
tising a room heater, resembling a 
phonograph, with a picture similar 
to plaintiff’s but a dissimilar slogan, 
and a display of the trade-name, al- 
though embodying the same idea, has 
been held not wrongftl. Estate 
Stove Co. v. Gray & Dudley Co., 50 
F.(2d) 413 [motion for rehearing va- 
cating judgm 41 F.(2d) 462]. (3) 
A temporary injunction against the 
publication by defendant in its cat- 
alogue of pictures of statuary which 
it produces and sells for the decora- 
tion of churches and religious edific- 
es which are exact copies of pictures 
in the catalogue of complainant, 
which is engaged in the same busi- 
ness, will not be granted on the 
ground of unfair competition. Da 
Prato Statuary Co. v. Giuliani Statu- 
ary °'©o., «189 ob. ..9 0: 


{[d] Value of advertising slogan 
immaterial—That an advertising 
slogan containing a word, which is 
part of another’s corporate name, is 
not a particularly valuable asset has 
been held not controlling in an action 
to enjoin the use of such slogan. 
Certain-Teed Products Corporation v. 
Philadelphia & Suburban Mortg. 
Guarantee Co., 49 F.(2d) 114. 


[e] Injunctive relief granted.— 
(1) An automobile manufacturer has 
been held entitled to restrain use of 
its peculiar form of advertising by a 
dealer in secondhand automobiles. 
Dodge Bros. v. East, 8 F.(2d) 872. 
(2) A corporation organized by per- 
sons formerly connected with the 
original Knabe piano business is not 
entitled to advertise its pianos as 
“Knabe’s.” Knabe Bros. Co. v. Amer- 
ican Piano Co.,.229 °F. 23) 148)C.C.A. 
325 [Lop mod on other grounds 232 F. 
140, 146 C.C.A. 332]. (3) The word 
“Chickering,” having been applied to 
pianos manufactured by Jonas Chick- 
ering and his successors in business 
since 1823 so as to have acquired 
a secondary signification, has been 
held available, as against others hay- 
ing the same name, to prevent them 
from advertising that there were two 
kinds of “Chickering” pianos, and 
that theirs was one. Chickering v. 
Chickering & Sons, 215 F. 490, 131 C. 
C.A. 538. (4) The use of the expres- 
sion “Ford core,” in the sale of spark 
plug cores, constitutes unfair compe- 


advertising with plaintiff's 
Dodge Bros. v. Hast, 8 F. 


The imi- 


. 


tition, as against the manufacturer 
of spark plugs and cores used as 
Ford factory equipment. Myles 
Standish Mfg. Co. v. Champion Spark 
Plug Co., 282 F. 961. (5) The sale of 
spark plugs as “standard spark plugs 
for- Fords’ constitutes unfair com- 
petition, as against the manufacturer 
of the plugs constituting factory 
equipment for Ford cars, although 
the word “standard” has a well de- 
fined meaning in the automobile 
trade as referring to the size of the 
plug, where its use would probably 
deceive ordinary purchasers’ into 
thinking that the plug was factory 
equipment. Myles Standish Mfg. Co. 
SPS egrewecaers Spark Plug Co., 282 F. 


[f] Injunctive relief refused.—(1) 
Where plaintiff purchased a bank- 
rupt’s stock, except that which was 
exempt, which defendant purchased, 
it has been held that defendant was 
entitled to advertise a sale of such 
stock as that of the bankrupt. 
Stumpf & Langhoff v. Espenhain Dry 
Goods Co., 155 N.W. 120, 161 Wis. 
582. (2) Where, after plaintiff had 
purchased a bankrupt’s stock, de- 
fendant advertised that he had pur- 
chased goods which had been manu- 
factured for such bankrupt firm, it 
has been held that equity will not 
prevent defendant from so adver- 
tising. Schradsky v. Appel Cloth- 
ing Co., 50 P. 528,°10 Colo.App. 195. 
(3) Similarity of circulars sent by a 
defendant manufacturer to its agents 
and prospective agents to those sent 
by complainant to its agents has 
been held not sufficient to constitute 
unfair competition, where the con- 
tents of the circulars were such that 
they were nct likely to be shown to 
ultimate purchasers of the article. 
Edward Hilker Mop Co. v. United 
States Mop Co., 191 F. 618, 112 C.C.A. 
176. To same effect G. W. Cole Co. 
v. American Cement, ete., Co., 130 F. 
703, 65 C.C.A. 105. (4) Use by a man- 
ufacturer and seller of proprietary 
medicines of books, ete., with con- 
tents, such as anatomical plates, etc., 
similar to those of another in the 
Same business has been held not un- 
fair competition. Viavi Co. v. Vime- 
dia yCo:, 245. F289). U5 7 COA. 481 
[cert den 38 S.Ct. 334, 246 U.S. 664, 
62 L.Ed. 928]. (5) It has been held 
that a corporation organized by per- 
sons formerly connected with the 
original Knabe piano business will 
not be enjoined from claiming that 
its pianos had the quality of Knabe 
pianos. Knabe Bros. Co. v. Ameri- 
canwiPiano- \Con 229" Biase 43 VCC CA. 
325 [op mod on other grounds 232 F. 
140) 1460C. COA. 882). 


54. Dare v. Foy, 164 N.W. 179, 180 
Iowa 1156. 


55. Todd Protectograph Co. vy. 
Hedman Mfg. Co., 254 F. 829 [aff 265 
EF. 273]; Stewart v. Hudson, 222 FB. 
584; Ludlow Valve Mfg. Co. v. Pitts- 
burgh Mfg. Co., 166 F. 26, 92 C.C.A. 
60; Ogilvie v. G. & C. Merriam Co., 
149 F. 858 [mod on other grounds 
L590 R688 5-88 C.CliA. 596. £6 7 RAL 
N.S. 549, 14 Ann.Cas. 796 (cert den 28 
S.Ct. 761, 209 U.S. 551, 52 L.Hd. 922)]; 
Baker v. Slack, 130 F. 514, 65 C.C.A. 
138; Halstead v. Houston, 111 F. 376; 
Noel v. Ellis, 89 F. 978; Hilson v. 
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resenting that plaintiff’s advertising supported de- 
fendant’s competing product.°® 
of another’s trade symbols in advertising matter 
on billheads, stationery, ete., may be enjoined,*’ 
and the sending of false and misleading circulars, 
which would take away another’s business by un- 
fair means and deceive the public, will be enjoined.** 


So, too, the use 


Foster, 80 F. 896; Merriam v. Hollo- 
way Pub. Co., 43 F. 450; Coffeen v. 
Brunton, 5 F.Cas.No. 2,946, 4 McLean 
516; Consolidated Fruit-Jar Co. v. 
Thomas, 6 F.Cas.No. 3,131, 2 N.J.L.J. 
272; India Rubber Co. v. Rubber 
Comb, etc., Co., 45 N.Y.Super 258; De 
Youngs v. Jung, 25 N.Y.S. 479 [aff 27 
N.Y.S. 3870, 7 Mise. 56]; Jordan v. 
O’Connor, 17 N.Y.S. 462, 27 Abb.N. 
Cas. 376; Singer Mfg. Co. v. Wiison, 
3 App.Cas. 376; Jay v. Ladler, 40 Ch. 
D. 649; Francks v. Weaver, 8 L.T. 
Rep.N.S. 510; Singer Mfg. Co. v. 
British Empire Mfg. Co., 20 Rep.Pat. 
Cas. 313; Singer Mfg. Co. v. Spence, 
10 Rep.Pat.Cas. 297. 


[a] Descriptive language.—(1) 
There can be no monopoly of descrip- 
tive language, and the showing of 
prepared advertising copy by a man- 
ufacturer to another is not a confi- 
dential communication with respect 
to the language used (International 
Heating Co. v. Oliver Oil Gas Burner 
& Machine Co., 288 F. 708, 30 A.L.R. 
611 [cert den 44 S.Ct. 135, 263 U.S. 
714, 68 L.Ed. 521]), (2) and, where 
complainant manufacturing company 
published advertisements for the 
purpose of inducing persons reading 
them to communicate with it with 
respect to the article advertised, the 
use by defendant of similar or the 
same language in advertisements of a 
Similar article has been held not to 
constitute unfair competition, where 
the articles were given distinctive 
names, and the names and addresses 
of the manufacturers were made 
prominent (International Heating Co. 
v. Oliver Oil Gas Burner & Machine 
Co., supra). 


[b] Catalogues easily distinguish- 
able.—It has been held not unfair 


competition for a jobber to photo-. 


graph certain pages in a competitor’s 
catalogue and include them in his 
own catalogue where there was no 
deceit of the public and the two cata- 
logues could be easily distinguished 
from one another. Benj. T. Crump 
Co..v.. J.-L. Lindsay, Inc.,. 107. SE. 
679, 130 Va. 144, 17 A.L.R. 747 (hold- 
ing that, under the statute making it 
a misdemeanor to copy registered 
forms of advertising, the inference is 
that one who desires a monopoly of 
the precise form of its advertise- 
ments should take advantage of the 
provisions of the statute). 


56. H. HE. Allen Mfg. Co. v. Smith, 
229 N.Y.S. 692, 224 App.Div. 187. 


57. Manitowoc Malting Co. v. Mil- 
waukee Malting Co., 97 N.W. 389, 119 
Wis. 543; Singer Mfg. Co. v. Wilson, 
3 App.Cas. 376. 


58 Todd Protectograph Co. v. 
Hedman Mfg. Co., 254 F. 829 [aff 265 
F. 273]; . Old Investors’ & Traders’ 
Corporation vy. Jenkins, 232 N.Y.S. 
245, 133 Misc. 213 [aff 233 N.Y.S. 845, 
225 App.Div. 860]. 


[a] Ilustration.—For defendants, 
who were competitors of plaintiff, to 
advertise its machines for sale under 
a fictitious name and address is im- 
proper, and should be restrained; for, 
as customers could not find any such 
concern or street number, plaintiff 
would be discredited and injured. 
Todd Protectograph Co. v. Hedman 
Mfg. Co., 254 F. 829 [aff 265 F. 273]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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A person may freely advertise, where such is the 
fact, that his article possesses all the qualities of 
one made by a prior manufacturer, without being 


guilty of unfair competition.®® 


Rulings of court are not subjects of promiscuous 
commercial advertising and should not be inserted 
in advertisements except on special leave of court,®° 
and they should be restricted to the purpose of giv- 


ing notice to those concerned.*! 


Notices of patent infringement 
suit.®2 


59. Stix, Baer & Fuller Dry Goods 
Co. v. American Piano Co., 211 F. 271, 
£27-C.C.A. 639. 


60. Hoover Co. v. Sesquicentennial 
Exhibition Ass’n, 26 F.(2d) 821. 


61. Hoover Co. v. Sesquicenten- 
nial Exhibition Ass’n, supra. 


Publication, as news, of defeat in 
patent infringement suit as damnum 
absque injuria see supra § 110. 


62. Slander of property or title: 


Generally see Libel and Slander §§ 
591-630. 


As subject of injunctive relief see 
Injunctions § 438. 


Vigorous enforcement of patent 
rights as constituting unfair compe- 
tition see supra § 125. 


63. Alliance Securities Co. v. De 
Vilbiss Mfg. Co., 41 F.(2d) 668 [rev 
24 F.(2d) 530]; Racine Paper Goods 
Co. v. Dittgen, 171 F. 631, 96 C.C.A. 
433 [aff 164 F. 85]. 


[a] Objection that patent did not 
involve invention as compared with 
the older art, as regards the question 
of the patentee’s good faith in giving 
notice of infringement, has been held 
not one that the patentee was bound 
to know to be good prior to adjudica- 
tion. Oil Conservation Engineering 
Co. v. Brooks Engineering Co., 52 F. 
(2a) 783. 


{b] Failure to bring suit after 
plaintifi’s suggestion.—A patentee 
failing to bring a patent infringe- 
ment suit, although plaintiff suggest- 
ed it, will be enjoined from threat- 
ening plaintiff and his customers 
with such a suit. Sun-Maid Raisin 
Growers of California v. Avis, 25 F. 
(2d) 303; Racine Paper Goods Co. v. 
Dittgen, 171 F. 631, 96 C.C.A. 433 [aff 
164 F. 85]. 

64. Oil Conservation Engineering 


Co. v. Brooks Engineering Co., 52 F. 
(2d) 783 (holding that equity will 


not interfere with a patentee’s in-. 


fringement notices in the nature of 
slanders of title, unless made mali- 
ciously, the remedy in other cases 
being at law). 


65. Alliance Securities Co. v. De 
Vilbiss Mfg. Co., 41 F.(2d) 668 [rev 
24 F.(2d) 530]; Edwards v. Buffalo 
Specialty Co., 125 N.E. 624, 234 Mass. 
521. 


66. Oil Conservation Engineering 
Co. v. Brooks Engineering Co., 52 F. 
(2d) 783; Clip Bar Mfg. Co. v. Steel 
Protected Concrete Co., 209 F. 874 
fate 218 ey 2085 ed29" CCA 56715; 


In the absence of bad faith*®* and malice,®* 
a patentee has a right to protect his interest under 
the patent by notifying the world, or any person 
in particular, of his rights under his patent and 
cautioning against infringement,®> and notices of 
claims of infringement, or threats of suit, made in 
good faith do not constitute unfair competition.*® 
However, a patentee cannot, under this guise, harass 
and annoy competitors, or seek to destroy their 


AND UNFAIR COMPETITION 
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trade,®* and sending out form letters and circulars, 
in which misuse was made of a default decree for 
infringement, and containing threats of suit, where- 


as no suit involving the validity or infringement of 


the patent had ever been tried, has been held to 
constitute unfair competition.®® 


Notices of trade-mark infringement and threats of 
suit. In the absence of good faith,®® circulars falsely 


claiming ownership of particular trade-marks and 


nd dee 
OU ent eaes 2 0F be enjoined.*° 


George Frost Co. v. Kora Co., 136 F. 
487 [aff 140 F. 987, 71 C.C.A. 19]. 


[a] Writing of single letter by 
one manufacturer to a customer of 
another manufacturer, stating that 
the latter manufacturer is infring- 
ing a patent, and that any one pur- 
chasing from him would be held as 
an infringer, is not sufficient proof 
of unfair competition to warrant 
a preliminary injunction. George 
Frost Co. v. Kora Co., 136 F. 487 [aff 
140° B.. 987;) 71. C. CA 199. 


[b] Evidence held insufficient to 
show that the sending of notices by 
the owner of a patent to users of al- 
leged infringing articles was an un- 
authorized interference with the 
business of the manufacturer of such 
articles, such as would warrant in- 
junctive relief. United Electric Co. 
uae Creamery Package Mfg. Co., 203 F. 


67. Alliance Securities Co. v. De 
Vilbiss Mfg. Co., 41 F.(2d) 668 [rev 
24 F.(2d) 530]; Price-Hollister Co. v. 
Warford Corporation, 18 F.(2d) 129. 


68. Price-Hollister Co. v. Warford 
Corporation, supra. 


69. Parker Pen Co. v. Finstone, 7 
F.(2d) 753. 


70. Wornova Mfg. Co. v. McCaw- 
ley & Co., 11 F.(2d) 465; Ogilvie v. 
G. & C. Merriam Co., 149 F. 858 [aff 
LOIRE NOoS, oS CCA 696,16: LEAs 
549, 14 Ann.Cas. 796 (cert den 28 S. 
Ct: 761, 209 U.S: 551, 52° L.Ed. (922:) 1); 
Hoxie v. Chaney, 10 N.E. 713, 143 
Mass. 592, 58 Am.R. 149; Thorley’s 
Cattle Food Co. v. Massam, 14 Ch.D. 
763 [rev on other grounds 14 Ch.D. 
748]; Anderson v. Liebig’s Extract of 
Meat Co., 45 .T.Rep.N.S. 757. See 
also Wolfe v. Burke, 56 N.Y. 115 
(where injunctive relief to restrain 
the commencement of an action for 
infringement was refused). 


71. U.S.—Donnell v. Herring-Hall- 
Marvin Safe Co., 28 S.Ct. 288, 208 U. 
S. 267, 52 L.Ed. 481; Columbian Art 
Works v. Defiance Sales Corporation, 
45 F.(2d) 342; Ogilvie v. G. & C. Mer- 
riam Co., 149 F. 858 [aff 159 F. 638, 88 
C.C.A. 596, 16 L.R.A.N.S. 549, 14 Ann. 
Cas. 796 (cert den 28 S.Ct. 761, 209 
U.S. 551, 52 L.Ed. 922)]; Internation- 
al Silver Co, v. Simeon L. & George 
H. Rogers Co., 110 F. 955. 

D.C.—W. R. Speare Co. v. Speare, 
49 App.D.C. 318, 265 F. 876. 

Ky.—House of Directories v. Lane 
Directory Co., 206 S.W. 475, 182 Ky. 
384. 


threatening dealers with suits for infringement may 


[§ 134] 17. “Successor,” “Original,” “Only Gen- 
uine,” “Sole Proprietor,” “Agent,” Etc. 
representation, actual or implied, that defendant is 
the successor to the good will and business ofan 
established concern constitutes unfair competition, 
and is ground for injunction at the suit of the orig- 
inal owner or lawful successor of such business.74 
So, too, a corporation will be enjoined from falsely 


A false 


Me.—W. R. Lynn Shoe Co. v. Au- 
burn-Lynn Shoe Co., 62 A. 499, 100 
Me. 461, 4 L.R.A.N.S. 960. 


Mass.—Holbrook vy. Nesbitt, 39 N. 
HE. 794, 163 Mass. 120; Hoxie v. 
Chaney, 10 N.E. 713, 143 Mass. 592, 
58 Am.R. 149. 


Mich.—Williams y. Farrand, 50 N. 
W. 446, 88 Mich. 473, 14 L.R.A. 161. 


N. Y.—Hildreth y. McCaul, 74 N.Y.S. 
1072, 70 App.Div. 162; Hegeman v. 
Hegeman, 8 Daly 1; American Novel- 
ty, etc., Co. v. Manufacturing Hlec- 
trical. Novelty Co., 73 N.Y.S. 755, 36 
Misc. 450; Hazard v. Caswell, 57 How. 
Pr. 1 [rev on other grounds 93 N.Y. 
259, 45 Am.R. 198]. 


Ohio.—Brass, ete., Works Co. v. 
Payne, 33 N.E. 88, 50 OhioSt. 115, 19 
L.R.A. 82. 


Pa.—Chesterman v. Seeley, 
Dist. 754 18 Pa.Co. ook. 


R.I.—Armington vy. Palmer, 42 A. 
308, ‘21 R.I. 109, 79 Am.S:R. 786, 43 
L.R.A.| 95. 


Tenn.—Fite vy. 
129: 


Eng.—Montreal Lith. Co. v. Sabis- 
ton, [1899] A.C. 610 [aff 6 Que.Q.B. 
510]; Hookham v. Pottage, L.R. 8 Ch. 
91; Manchester Brewery Co. v. North 
Cheshire, etc., Brewery Co., [1898] 1 
Ch. 539; Fullwood v. Fullwood, 9 Ch. 
D. 176; James v. James, L.R. 13 Eq. 
421; Churton vy. Douglas, Johns. 174, 
70 Reprint 385; Prowett v. Mortimer, 
2 Jur.N.S. 414; Scott v. Scott, 16 L.T. 
Rep.N.S. 143; Harper v. Pearson, 3 
L.T.Rep.N.S. 547; Hogg v. Kirby, 8 
Ves.Jr. 215, 32 Reprint 336. 


See also Klintz vy. Marx, 205 Ill. 
App. 376. 


[a] Purchase of tangible property 
of corporation does not authorize the 
purchaser to use as his name the 
name of the corporation and to de- 
scribe himself as its successor. Arm- 
ington ‘v. Palmer, 42 -A. 308, 21 RI.’ 
109, 79 Am.S.R. 786, 43 L.R.A. 95. 


[b] -Lessee of same premises for- 
merly occupied by rival is not entitled 
to claim successorship, and announce- 
ments calculated to mislead the pub- 
lic in that respect may be enjoined, 
although the words used may be lit- 
erally true. Harper v. Pearson, 3 L.T. 
Rep.N.S. 547. 


[ec] Corporate name plainly sug- 
gesting consolidation of two existing 
companies will be enjoined when 
false. Manchester Brewery Co. v. 
North Cheshire, ete., Brewery Co, 


5 Pa: 


Dorman, 57 S.W. 
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claiming to be the founder and owner of a business."? 
A periodical or magazine may not be represented as 
a continuation of a previous existing magazine or 
periodical.?* One who has sold his business and its 
good will may not thereafter hold himself out as 
continuing the business which he has sold.7* Al- 
though it has been held that one who has gone out 
of business, the business being discontinued, cannot 
enjoin anyone from representing himself as his suc- 
cessor, since he cannot be injured thereby,’® it has 
also been held that a corporation may not use a 
corporate name similar to that of another corpora- 
tion and hold itself out as the successor to such 
corporation which is still in existence, notwithstand- 
ing the latter corporation is not at the time in busi- 
ness.7° One may truthfully represent himself as 
the successor to a certain business.77 One may 
truthfully represent himself as being late or formerly 
of or with a named concern, provided there is no 
artifice or device connected with the announcement 
so as to cause deception.7® Announcements of this 
character must be wholly free from any artifice or 
device, such as the use of different sizes of type, 
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arrangement and display of names, ete., calculated 
to deceive the public and pass off the new goods 
or business as those of the original trader. One may 
tell the truth, but must tell it in a wholly truthful 
way.?® The subsequent trader’s: use of the word 
“venuine,” and a fortiori the words “the genuine,” 
in connection with the tradename of the goods, 
tends strongly to show unfair competition and in- 
fringement, and will be enjoined.*° False repre- 
sentations that one’s goods or business are the orig- 
inal or only goods of a particular brand is unfair 
competition and will be enjoined.§t So no one will 
be permitted to advertise that his goods are the “only 
genuine” goods’ of a particular name, where others 
are equally entitled to deal in those goods and use 
that name.82 Where two persons have equal rights 
to sell a proprietary article, either may enjoin the 
other from representing himself as the “sole pro- 
prictor’®? or “sole agent.”®* False representations 
either oral or written that defendant is connected 
with or represents complainant in his business con- 
stitute unfair competition.®® 


[§ 135] 18. Engaging in Competing Business with 


z ae tent a ea 


[1898] 1 Ch. 539. 


{d] Wife continuing husband’s 
business.—Where defendant owned 
the building in which her husband 
for many years had conducted busi- 
ness, which he bequeathed to his 
brother, under whom plaintiff claims, 
and. defendant has established a sim- 
ilar business in such building, the 
posting of a notice, “No interruption 
to business during improvements,” 
when no improvements were being 
made, and the publication of an an- 
nouncement, “We have no branches,” 
have been held infringements of 
plaintiff's rights, as likely to mislead 
the public into thinking that defend- 
ant’s business was established by her 
husband. W. R. Speare Co. v. Speare, 
49 App.D.C. 318, 265 F. 876. 


72. Twin City Brief Printing Co. v. 
Review Pub. Co.. 166 N.W. 4138, 139 
Minn, 358, L.R.A.1918D, 154. 


73. Hogg v. Kirby, 8 Ves.Jr. 
215, 32 Reprint 336. i 


74 (1l.—Ranft v. Reimers, 65 N.E. 
720, 200 Ill. 386, 60 L.R.A. 291. 


La.—Cire & Delhomme y. De Gruy, 
107 So. 130, 160 La. 336. 


N.J.—Auto Hearse Mfg. Co. v. Bate- 
man, (Ch.) 109 A. 735. 


SaaS aha v. Dorman, 57 S.W. 


Wis.—Fish Bros. Wagon Co. v. La 
Belle Wagon Works, 52 N.W. 595, 82 
ae 546, 33. Am.S.R. 72, 16 L.R.A. 


Wo... nonk. Tin »~ Printing. .Co...v. 
Shonk, 27 N.E. 529, 138 Ill. 34. 


76. Armington v. Palmer, 42 A. 
308, 21 R.I. 109, 79 Am.S.R. 786, 43 
L.R.A. 95. 


77. Moore v. Rawson, 85 N.E. 586, 
199 Mass. 493; Martin v. Bowker, 40 
N.E. 766, 163 Mass. 461; Smith v. 
David H. Brand & Co., 58 A. 1029, 67 
N.J.Eq. 529; Lepow v. Kottler, 100 
N.Y.S. 779, 115 App.Div. 231. 


78. U.S.—Knabe Bros. Co. v. Amer- 
ican Piano Co., 229 F. 23, 143 C.C.A. 
325 [mod on other grounds 232 F, 
140, 146 C.C.A. 332]. 


Me.—Lapointe Mach. Tool Co. v. J. 
ee Lapointe Co., 99 A. 348, 115 Me. 


Mass.—Holbrook v. Nesbitt, 39 N. 
E. 794, 163 Mass. 120. 


Mich.—Williams v. Farrand, 50 N. 
W. 446, 88 Mich. 473, 14 L.R.A. 161. 


Be aay ae v. Bond, 47 Mo.App. 


N.J.—Newark Coal Co. v. Spangler, 
34 A. 932, 54 N.J.Eq. 354. 


N.Y.—Sultzbach Clothing Co. v. 
Balsam, 107 N.Y.S. 622, 56 Mise. 324; 
Ward v. Ward, 15 N.Y.S. 913, 61 Hun 
625; sietereon v. Humphrey, 4 Abb. 
Pre 394. 


Pa.—Lottman y. Smith, 1 Pa.Dist. 
&Co. 77 [quot Cyc]. 


Wis.—Fish Bros. Wagon Co. v. La 
Belle Wagon Works, 52 N.W. 595, 82 
Mee 546, 33 Am.S.R..72, 16 LRA. 

Bile 

Eng.—Hookham v. Pottage, L.R. 8 
Che 91; \ Foote v. tibea,, 13. irq. 484: 
ouams v. Osborne, 13 L.T.Rep.N.S. 


79. U.S.—Andrew Jergens Co. v. 
Bonded Products Corporation, 21 F. 
(2a) 419 [mod 13 F.(2d) 417,’ and 
cert den 48 S.Ct. 204, 275 U.S. 572, 
eT ke 432]; Klotz v. Hecht, 73 F. 


Cal.—Nolan Bros. Shoe Co. v. Nolan, 
63° P. 480;- 131 ‘Cal. 271, 82 Am.S:R. 
346, 53 L.R.A. 384; Woodward y. La- 
zar, 21 Cal. 448, 82 Am.D. 751. 


Mass.—Holbrook v. Nesbitt, 39 N. 
E. 794, 163 Mass. 120. 


N.Y.—Hildreth v. McCaul, 74 N.Y. 
S. 1072, 70 App.Div. 162; Sultzbach 
Clothing Co. v. Balsam, 107 N.Y.S. 
622, 56 Misc. 324. 


Pa.—Colton v. Thomas, 2 Brewst. 
308, 7 Phila. 257. 


Eng.—Hookham y. Pottage, L.R. 8 
Ch. 91; Hart v. Colley, 44 Ch.D. 193; 
Glenny v. Smith, 2 Dr.&Sm. 476, 62 
Reprint 701. 


Que.—Beatty v. Mansfield, 54 Que. 
Super. 145, 42 Dom.L.R. 678. 


_ 80. Maatschappij Tot Exploitatie 
Van Rademaker’s Koninklijke Cacao 
& Chocoladefadrieken y. Kosloff, 45 
F.(2d) 94; Bayer Co. v. United Drug 
Co., 272 F. 505; Baglin v. Cusenier 
Co., 156 F. 1016 [mod on other grounds 
164 F. 25, 90 C.C.A. 499 (rev on oth- 


er grounds 31 S.Ct. 669, 221 U.S. 580, 
55 L.Ed. 863)]; Blackwell v. Armi- 
stead, 3 F.Cas.No. 1,474, 3 Hughes 163. 


81. Chickering v. Chickering & 
Sons, 215 F. 490, 131 C.C.A. 538; Juan 
F. Portuondo Cigar Mfg. Co. v. Vi- 
cente Portuondo Cigar Mfg. Co., 70 
A. 968, 222 Pa. 116; Hayward vy. Hay- 
ward, 34 Ch.D. 198; Thorley’s Cattle 
Food Co. v. Massam, 14 Ch.D. 763; 
Cocks v. Chandler, L.R. 11 Eq. 446; 
Lazenby v. White, L.R. 6 Ch. 89; La- 
zenby v. White, Sebastian’s Dig. 344. 
See also Borden’s Condensed Milk Co. 
v. Horlick’s Malted Milk Co., 206 F. 
949 (holding that a controversy be- 
tween the manufacturers of two ar- 
ticles, which concededly may prop- 
erly be designated by the same name, 
as to which is the “original and only 
genuine” article of that name, does 
not involve any property rights which . 
may be determined by a court of eq- 
uity and protected by injunction); 
Browne v. Freeman, 4 NewRep. 476 
(refusing injunctive relief on the 
ground that there was no -evidence 
that anyone had been misled). 


[a] Representation as “original” 
—The original inventor of a new man- 
ufacture, and persons claiming under 
him, are alone entitled to designate 
such manufacture as “the original;” 
and if he or they have been in the 
habit of so doing, an injunction will 
be granted to restrain another man- 
ufacturer from applying the desig- 
nation to his goods. Cocks v. Chand- 
ler, L.R. 11 Ha. 446. 


82. Fish Bros. Wagon Co. v. Fish 
Bros. Mfg. Co., 87 F. 203; James v. 
James, L.R. 18 Eq. 421; Liebig’s Ex- 
tract of Meat Co. v. Anderson, 55 L. 
T.Rep.N.S. 206. 


83. Hygienic Fleeced Underwear 
Co. v. Way, 137 F. 592, 70 C.C.A. 553 
[rev 133 F. 245]; International Silver 
Co. v. Simeon L. & George H. Rogers 
Co. 110° R.>--956; McAllister vw. 
Stumpp, ete., Co. 55 N.Y.S. 698, 25. 
Mise. 438. 


84. Coleman v. Flavel, 40 F. 
12 Sawy. 220. ee 


85. National Water Co. v. Hertz 
177 F. 607; Elgin Nat. Watch Co. v. 
Lovetand, 132 F. 41; Morton vy. Mor-. 
ton, 82 P. 664, 148 Cal. 142, 1 L.R.A. 
N.S. 660; Hookham v. Pottage, L.R. & 


For later cases, developments and changes in the law see Annotations, same title and section number 
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Former Employer. In the absence of an agreement 
to refrain from engaging in a competitive busi- 
ness,*® employees who leave an employer may en- 
gage in a similar business in the same neighborhood 
and may make every legitimate effort to promote its 
success.5* They may approach the customers of 
their former employer,’® and, in the absence of secret 
and confidential information acquired during em- 
ployment, such conduct will not constitute unfair 
competition.s® However, for trusted employees of 
a manufacturer to make preparations for a compet- 
ing business while they were in his employ, and 
to obtain advertising matter from such manufacturer 
to use in the competing business, has been held 
to constitute unfair competition,?® and former em- 
ployees cannot make representations concerning, and 
give out information as to, their former employer’s 
business for the purpose of seducing his former 
eustomers from returning to him and in order to 
obtain his former customers and to profit thereby.®? 
A person manufacturing a product similar to his 
former employer’s product without infringing his 
patent, and selling such goods without distinguishing 
marks and using similar sales methods and adver- 
tisements in order to appropriate his good will, has 
been held guilty of unfair competition.®? So, too, 
employees branching off from their employer, in- 
fringing his patents, underbidding him, and claim- 
ing that their product was equal to his, although 
using cheaper materials, have been held guilty of 
unfair competition.®* 


[§ 136] 19. Miscellaneous Acts. A person may 
lawfully seek the trade of a competitor and may 
tell the trade not to buy of his competitor, so 
long as he indulges in no threat, coercion, misrep- 
resentation, fraud, or other harassing methods, 


“Ch. 91; Walter vy. Ashton, [1902] 2 
Ch. 282; Dence v. Mason, [1877] W.N. | & 


AND UNFAIR COMPETITION 


Co. v: Seely, 4 F.(2d) 932; S. W. Scott 
Co. v. Scott, 174 N.Y.S. 583, 186 
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and it is legitimate for a person to appropriate to 
himself all the customers he can command, even to 
the extent of driving a competitor out of business, 
provided the means used for that purpose do not 
contravene any law, or violate a definite legal right 
of the competitor,®® and the soliciting and offering 
of inducements and persuasions to customers and 
agents of a competitor has been held not unfair 
competition, where no contract relations are threat- 
ened;°° but making false statements concerning the 
competitor’s output has been held to constitute un- 
fair competition.?*? The use by a commercial com- 
petitor of a list of customers and sales information 
wrongfully obtained may be restrained for the length 
of time necessary to prevent injury,®® but a seller 
making deliveries directly to a buyer’s customers 
on the buyer’s order, and in this way acquiring in- 
formation concerning the buyer’s customers, occu- 
pies no fiduciary relation toward the buyer, and has 
been held under no duty to refrain from making a 
list of such customers and soliciting their patron- 
age.°® So, too, it has been held not unfair competi- 
tion to entice a competitor’s employees from their 
employment,? nor to obtain a copy of a confiden- 
tial report of a convention of a competitor’s sales- 
men, containing their views and experiences as to the 
sale of their employer’s products, even though repre- 
hensible and unethical means were resorted to to se- 
cure it;? and no right to injunctive relief against 
unfair competition can be predicated on the use by 
a competing publisher of a salesman’s display port- 
folio in imitation of that used by complainant’s 
salesmen, where such portfolios can be purchased on 
the open market. However, fraudulent deceptions 
and injury to the good will of an established or 
prospective business, or enticement of employees to 
abandon their employment and enter the service 


90. Todd Protectograph Co. v. Hed- 
man Mfg. Co., 254 F. 829 [aff 265 F. 


23. 


[a] Oral statements.—The court 
has jurisdiction to restrain by injunc- 
tion a person from making oral state- 
ments as well as written statements 
ealculated to injure another person in 
his business; but with regard to oral 
statements such jurisdiction will be 
exercised with great caution. Her- 
mann Loog v. Bean, 26 Ch.D. 306. 


86. Wiggins Chemical Co. v. Ber- 
ry, 46 F.(2d) 622. 


87. U.S.—Wiggins Chemical Co. v. 
Berry, supra. 


jll.— Krueger v. Lundeen, 211 Ill. 
App. 320. 


La.—Jones v. Ernst & Ernst, 134 So. 
WG 

Me.—Lapointe Mach. Tool Co. v. J. 
N. Lapointe Co., 99 A, 348, 115 Me. 
472. : 


N.Y.—S. W. Scott & Co. v. Scott, 
174 N.Y.S. 583, 186 App.Div. 518. 


[a] Advertising for workmen.— 
The mere fact that defendants in 
withdrawing from plaintiff corpora- 
tion took with them a number of 
their fellow employees and advertised 
in the local papers for workmen to 
enter in the business has been held 
not to establish unfair competition. 
Lapointe Mach. Tool Co. v. J. N. La- 
pointe Co., 99 A. 348, 115 Me. 472. 


88. Wiggins Chemical Co. v. Berry, 
46 F.(2d) 622; Criterion Advertising 


App.Div. 518. 


[a] Implied contract.—In the or- 
dinary agreement. of employment 
there is no implied contract by the 
employee not to solicit the trade of 
customers of his employer after the 
termination of the employment, and 
such solicitation does not constitute 
unfair competition, in the absence of 
an express agreement to the contrary. 
S. W. Scott & Co. v. Scott, 174 N.Y.S. 
583, 186 App.Div. 518. 


[b] Employees entering service of 
rival manufacturer (1) may approach 
the customers of the first manufac- 
turer (American Specialty Co. v. Col- 
lis Co., 235 F. 929), (2) but the writ- 
ing of letters to the former employ- 
er’s customers generally, urging them 
not to patronize him, has been held 
to constitute unfair competition 
(American Specialty Co. v. Collis Co., 
supra). 


[c] Loan company is not entitled 
to damages from a competitor and 
former employee circularizing and se- 
curing business from the loan com- 
pany’s customers, there not being 
any contract preventing the former 
employee from entering employment 
of a competitor and no written or 
printed list of plaintiff's customers 
having been copied, or information 
confidentially acquired. Universal 
Loan Corporation v. Jacobson, (Iowa) 
237 N.W. 4386. 


g9. Criterion Advertising Co. v. 
Seely, 4 F.(2d) 932. 


273]. 

91. Krueger v. Lundeen, 211 Ill. 
App. 320. 

92. Brinkman v. Laurette Mfg. Co., 
21 F.(2d) 607. 


93. Vortex Mfg. Co. v. Ply-Rite 
Contracting Co., 33 F.(2d) 302. 


94. Victor Talking Mach. Co. v. 
Lucker, 150 N.W. 790, 128 Minn, 171. 


95.° Featherstone v. Independent 
Service Station Ass’n of Texas, (Tex. 
Civ.App.) 10 S.W.(2d) 124. 


[a] Competitor’s deceit in taking 
away customers of another is action- 
able. Ely-Norris Safe Co. v. Mosler 
Safe Co., 7 F.(2d) 603 [rev on other 
grounds 47 S.Ct. 314, 273 U.S. 132, 71 
L.Ed. 578]. 


96. Viavi Co. v. Vimedia Co., 245 
F. 289, 157 C.C.A. 481 [cert den 38 S. 
Ct. 334, 246 U.S. 664, 62 L.Ed. 928]. 


97. Shevers Ice Cream Co. v. Po- 
lar Products Co., 194 N.Y.S. 44. . 


98. Monitor Stove Co. v. William- 
son Heater Co., 18 OhioApp. 352. 


99. Sallinger v. Conrad & Co., 136 
N.E. 79, 242 Mass. 58. 


1. Stevens-Davis Co. y. Mather & 
Co., 230 Ill.App. 45. 


2. Stevens-Davis Co. v. Mather & 
Co., Supra. 


3. Stevens-Davis Co. y. Mather & 
Co., supra. 


466 [63 C.J.] 
of another to insure producing the same article, and 
thus gain an advantage in the same business by 
devious. means and obtain the same trade in a par- 
ticular industry, are acts against which redress is 
provided. A general dishonest business practice 
of procuring business by false promises and repre- 
sentation cannot be enjoined by a competitor.© A 
trader has been held entitled to enjoin a competitor 
from carrying on a campaign of false disparagement 
against his product,* and representations either ex- 
press or implied that the original article is a spurious 
article will be enjoined as unfair competition.’ Sup- 
plying customers calling for genuine goods with sim- 
ilar but spurious goods is unfair and enjoinable;* 
and, where a retailer advertises products for sale 
and in so doing uses plaintiff’s trade-name, it has 
been held that the retailer may be restrained from 
substituting or attempting to substitute other prod- 
ucts, when plaintiff’s are ordered.® But merely per- 
suading customers who call for particular goods that 
other goods are just as good or better does not con- 
stitute unfair competition.?° Selling or representing 
secondhand repaired or rebuilt goods as genuine, 
new goods is unfair competition,!! and a dealer has 
been enjoined from representing that goods of a 
manufacturer were of first quality and of the latest 


TRADE-MARKS, TRADE-NAMES, 


[§ 136 


patterns when in fact they were manufactured for 
the previous season’s trade and some were seconds.*” 
Although it has been said that there is apparently 
no authority holding that at common law there is 
a proprietary right im a systeni, device, plan, or 
scheme,/2 and injunctive relief has been refused 
where no competition or damage was shown,** yet, 
where a person established a business system 
peculiarly his own, another has been held guilty of 
unfair competition in attempting to appropriate such 
business system and substitute his goods for those 
of the originator of the system.15 Procuring testi- 
monials from: complainant’s customers has been held 
not to constitute unfair competition,?® especially in 
the absence of evidence that such testimonials were 
represented by defendant to be testimonials of its 
competitive product;!7 but it has been held unfair 
competition to use testimonials, given to a competi- 
tor, in an ingenious manner so as to appropriate 
and apply them to one’s own product.1® A ear- 
toonist who first created certain characters and used 
names in designation of them has been held entitled 
to an injunction restraining another from publish- 
ing cartoons designated by such names;?® but in- 
junctive relief against depicting characters in books 
or pictures in new scenes and connections, apart 


4. Witherow Steel Corporation v. (refusing injunctive relief where the|Ill.App. 58. 

Donner Steel Co., 31 F.(2d) 157. substitution was inadvertent and ac- 14. Hughes v. West Pub. Co., 
5. Mosler Safe Co. v. Ely-Norris | Cidental). supra. 

Safe Co., 47 S.Ct. 314, 273 U.S. uae [a] Merchant filling orders for [a] System of legal study.—In an 


71 L.Ed. 578 [rev 7 F.(2d) 603]; 
EB. Allen Mfg. Co. v. Smith, 229 N.Y.S. 
692, 224 App.Div. 187. 


[a] Misrepresenting safes as hav- 
ing explosion chamber.—That defend- 
ant falsely represented that its safes 
had an explosion chamber has been 
held not to show that plaintiff, maker 
of explosion chamber safes, was in- 
jured, there being no evidence show- 
ing that, if customers had known the 
falsity of such representations, they 
would have purchased from plaintiff, 
rather than from other competitors. 
Mosler Safe Co. v. Ely-Norris Safe 
Con si S.Ct.. 314, 0273-U-sS.-132," 71s. 
Ed. 578 [rev 7 F.(2d) 603]. 


6. H. E. Allen Mfg. Co. v. Smith, 
229 N.Y.S. 692, 224 App.Div. 187. But 
see Marlin Firearms Co. y. Shields, 
64 N.E. 168, 171 N.Y. 384, 59 L.R.A. 
310 (holding that unjust and mali- 
cious criticisms of a manufactured 
article published in a magazine are 
not actionable at law, unless special 
damage be alleged and proved, and 
the mere fact that in a particular 
case plaintiff has no remedy at law 
because of his inability to prove such 
damage does not confer equitable ju- 
risdiction to enjoin future publica- 
tion of such criticisms). 


7. James v. James, L.R. 13 Eq. 421. 


8. Coca-Cola Co. v. Boas, 27 F. 
(2d) 756; Coca-Cola Co. v. Brown & 
Allen, 274 F. 481; Coca-Cola Co. v. 
Koke Co. of America, 235 F. 408 [rev 
on other grounds 255 F. 894, 167 C.C. 
A. 214 (rev 41 S.Ct. 118, 254 U.S. 1438, 
65 L.Ed. 189)]; Barnes v. Pierce, 164 
Pyles. Mi, J; Breitenbach  Cos)-v. 
Spangenberg, 131 F. 160; N. K. Fair- 
banks Co. v. Dunn, 126 F. 227; Heu- 
blein vy. Adams, 125 F. 782; Sperry v. 
Percival Milling Co., 22 P. 651, 81 Cal. 


252; Havana Cigar, etc., Factories v. 
Oddenino, 40 T.L.R. 102; Rex v. 
Lyons, 16 Can.Cr.Cas. 152. See also 


Lever v. Masbro’s Equitable Pioneers 
Society, 105 L.T.Rep.N.S. 948, 29 Rep. 
Pat.Cas. 33 [aff 106 L.T.Rep.N.S. 472] 


advertised article, well known by its 
trade-name, with a different article 
coming from another source is guilty 
of unfair competition, and will be en- 
joined. Barnes vy. Pierce, 164 F. 213. 


_ [b]_ Tllustrations.—(1) One sell- 
ing other beverages than Coca-Cola 
on calls for “Coke” has been held 
guilty of unfair competition. Coca- 
Cola Cox ve Boas, 27° (2d) 2756. “C2) 
A dealer, who informed his customers 
that there were two Bakers and, when 
the customers could not distinguish 
between their products and asked for 
the best, gave them the subsequent 
trader’s goods on which there was a 
greater profit, has.been held guilty of 
unfair competition (Baker v. Slack, 
TSO OLAS Coe CICA 138) eG) al= 
though it has also been held that a 
dealer is not guilty of unfair com- 
petition in delivering to customers 
“William H. Baker’s Chocolate” in 
response to an order for ‘Baker’s 
Chocolate” (Walter Baker & Co. v. 
Gray, 92GH. 921, 1S) OLGrAS CA eb 
L.R.A.N.S. 899 [cert den 32 S.Ct. 528, 
223 U.S. 732, 56 L.Ed. 634]). 


9. Vehicle Apron & Hood Co. v. 
American Tire & Rubber Co., 193 F. 
ae 


10. Meccano, Limited v. John 
Wanamaker, New York, 250 F. 450, 
162 C.C.A, 520 [cert gr 39 SiCt. 10, 
248 U.S. 554, 638 L.Ed. 419, and aff 40 
S.Ct. 463, 253: U:S\ 186, 64 Ld. 822° 
and rev 241 F. 133]; Winchester Re- 
peating Arms Co. v. Butler, 128 F. 
976; Wodehouse Invigorator, Ltd. v. 
Ideal Stock, ete., Food Co., 39 Ont.L. 
302. 


11. Todd Protectograph Co. _ v. 
Hedman Mfg. Co., 254 F. 829 [aff 265 
F. 273); Oliver Typewriter Co. v. 
American Writing Mach. Co., 156 F. 
lA 


12. Cheney Bros. v. Gimbel Bros., 
New York, 280 F. 746. 


13. Hughes v. West Pub. Co., 225 


action charging appropriation by de- 
fendant of complainant’s system of 
legal study and certain words de- 
scriptive of it and the use of a key to 
a Yale lock in the illustration of the 
system, where neither competition 
nor damage by defendant nor an ex- 
clusive property right by complain- 
ant was shown in the bill, the mere 
fact that defendant imposed on the 
public by claiming that its ‘Key 
Number System” was a new and orig- 


inal discovery has been held imma- . 


terial, even if similar numbering de- 
vices had been in use from the 
earliest publications down to the 
present time. Hughes v. West Pub. 
Co., 225 Ill.App. 58. 


15. Meyer v. Hurwitz, 5 F.(2d) 370 
[appeal dism 10 F.(2d) 1019]; Mec- 
cano, Limited v. Wagner, 234 F. 912 
[reopening authorized 235 F. 890, 149 
C.C.A. 202 (mod on other grounds 246 
BY. 603, 168 C.C.A.. 673) ]. 


16. Stevens-Davis Co. vy. Mather & 
Co., 230 Ill.App. 45. 


17. Stevens-Davis Co. v. Mather & 
Co., supra. 


18 Franks v. Weaver, 10 Beav. 
297, 50 Reprint 596. But see Taller- 
man v. Dowsing Radiant Heat Co., 
[1900] 1 Ch. 1 (Where it was held that 
the appropriation and alteration of 
testimonials given to a rival so as to 
make them apparently applicable to 
defendant’s goods would not be en- 
joined, damage not being shown and 
not necessarily flowing from the act). 


19. Fisher v. Star Co., 132 N.E. 
133, 231 N.Y. 414, 19 A.L.R. 937 (hold- 
ing that the court’s equitable powers 
to prevent unfair competition is not 
confined to competition among manu- 
facturers and the dealers in goods, 
the controlling question in cases 
where such power is invoked being: 
whether the acts complained of are 
fair or unfair under the facts of the 
particular case). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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from any infringement of copyright, has been re- 
fused.?° Union labels, although not technical trade- 
marks, have been protected in equity against im- 
proper use or imitation substantially on the ground 
Use by a competitor of 
confidential information furnished by plaintiff to its 
subseribers as a lead or tip has been held illegal,?? 
and acts of a person in using material, obtained ‘from 
another’s copyrighted publication through false rep- 
resentations, in a competing publication and in pub- 
lishing misleading advertisements have been held to 
Whether a news 
gathering agency may be restrained from appropriat- 
ing, for sale, news taken from bulletins of another 
agency or from the papers of its subscribers has 


of unfair competition.”? 


constitute unfair competition.?* 


AND UNFAIR COMPETITION 


action.27 


been held not dependent on any general right of 


no Outealt v. New York Herald, 
146 F. 205. 


Tal. Artist has no such common- 
law right in pictures drawn by him 
and sold to another, who published 
and copyrighted the same, as to ren- 
der it unfair competition in trade for 
the latter afterward to publish other 
pictures depicting different Scenes 
merely because they contain charac- 
ters in imitation of those in the ear- 
lier ones. Outecalt v. New York 
Herald, 146 F. 205. 


21. State v. Hagen, 33 N.E. 223, 6 
Ind.App. 167; Hetterman v. Powers, 
43° S:W. 180, 102 Ky. 1338, 19° Ky.L. 
1087, 80 Am.S.R. 348, 39 L.R.A. 211; 
United Garment Workers of America 
v. Davis, (N.J.Ch.) 74 A. 306; Stras- 
ser v. Moonelis, 55 N.Y.Super. 197, 11 
N.Y.St. 270 [aff 55 N.Y.Super. 208, and 
dism 15 N.E. 730, 108 N.Y. 611]; 
Myrup v. Friedman, 110 N.Y.S. 1106, 
58 Misc. 323. 


Protection of union label as trade- 
mark see supra § 64. 


22. F. W. Dodge Corporation v. 
Comstock, 251 N.Y.S. 172, 140 Misc. 
105. 


23. Produce Reporter Co. v. Fruit 
Produce Rating Agency, 1 F.(2d) 58. 


24. International News Service v. 
Associated Press, 39 S.Ct. 68, 243 U. 
Ste OOS asd’ oely wa AR. 29 Sm base 
245 FB. 244, 157 C.C.A. 436, 2 A.L.R. 
317 (cert gr 38 S.Ct. 10, 245 U.S. 644, 
62 L.Ed. 528, and mod 240 F. 983)]. 


25. International News Service v. 
Associated Press, supra. 


26. International News Service v. 
Associated Press, supra. 


27. Public Ledger v. New York 
Times, 275 F. 562 [aff 279 F. 747 (cert 
den 42 S:Ct388,.258 U.S. 627, 69 L. 
Ed. 798) ]. 


28. [a] Reproducing photographs. 
—(1) A photographer, who was 
famed for making originals which he 
did not copyright, may not enjoin a 
person engaged in manifold repro- 
ductions, on the ground of unfair 
competition, from using photographs 
made by plaintiff for reproduction, 
when such photograph was given to 
defendant with the sitter’s consent 
(White Studio v. Dreyfoos, 142 N.Y.S. 
87, 156 App.Div. 762), (2) but he may 
enjoin persons from _ reproducing 
photographs and representing them 
to be originals made by him and hay- 
ing his name thereon (White Studio 
v. Dreyfoos, 116 N.E. 796, 221 N.Y. 
46). 


[b] False claim of exposition 
prize or medal.—(1) Although it has 
been held that one to whom a prize 
medal has been awarded at an exposi- 
tion is not entitled to an injunction 


to restrain one who had not obtained 
such a medal from falsely asserting 
that he had (Batty v. Hill, 1 Hem.&M. 
264, 71 Reprint 115), (2) it has also 
been held that a person, after the ex- 
piration of his right to use the trade- 
name of another, may be enjoined 
from falsely representing his product 
as one receiving a prize at an exposi- 
tion (J. F. Rowley Co. v. Rowley, 18 
F.(2d) 700). 


[ce] Relief granted.—(1) Mis- 
representing that plaintiff’s illumi- 
nated signs were made by defendant 
and the filling of orders for plaintiff’s 
signs has been held properly enjoined 
(Federal Electric Co. v. Flexlume Cor- 
poration, 33 F.(2d) 412 [cert den 50 
S.Ct. 38, 280 U.S. 590, 74 L.Ed. 638]), 
(2) and placing small service signs 
on complainant’s installations of il- 


luminated signs so as to obliterate 


complainant’s name has been held to 
constitute unfair competition (Ked- 
eral Electric Co. v. Flexlume Corpora- 
tion, supra); (3) and defendant’s 
practice of falsely representing that 
it was the owner of plaintiff corpora- 
tion and that all illuminated signs 
used by a certain corporation were 
made or sold by defendant has been 
held unfair competition, and will be 
enjoined (Federal Electric Co. v. 
Flexlume Corporation, supra). (4) 
Where defendant attempted to pur- 
chase goods from plaintiffs, and on 
failure to agree on the price went in- 
to Canada and manufactured goods 
essentially similar to plaintiff's goods, 
his acts have been held to constitute 
unfair competition. Morris v. Alt- 
stedter, 156 N.Y.S. 1103, 93 Misc. 329. 
(5) Malicious acts by way of liti- 
gation in court, where it appears that 
the litigation was not founded on 
good faith, but was instituted with 
the intent and purpose of harassing 
and injuring a. rival producing and 
selling the same commodity, may au- 
thorize a recovery as for unfair com- 
petition. Henry Gehring Co. v. Mc- 
Cue, 154 N.E. 171, 23 OhioApp. 281. 
(6) Wanton or malicious interfer- 
ence, without provocation, with an- 
other person’s business, by prevent- 
ing a third party from entering into 
a contract with such other person, 
constitutes unfair competition where 
there is reasonable certainty that the 
contract would otherwise have been 
made. Union Car Advertising Co. v. 
Collier, 251 N.Y.S. 1538, 232 App.Div. 
591. (7) Inducing county superin- 
tendents of schools to circulate un- 
authorized lists of textbooks, in 
which defendant’s dictionary was 
substituted for complainant’s legally 
adopted has been held unfair competi- 
tion, under Ky. St. § 442la7. Funk & 
Wagnalls Co. v. American Book Co., 
16 a (2d) 137 [mod on other grounds 
ASEH a)iieode 668) ¢ + Ehevact-0f.a 
hotel company using telephone direc- 
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property analogous to the common-law right of the 
proprietor of an unpublished work,?* nor foreclosed 
by failure to copyright,?* and, in euch a case, it is 
not necessary for defendant to palm off his goods 
as those of plaintiff, but it is enough for defendant 
to appropriate and sell as his own news gathered by 
complainant for sale, for equity to grant relief.?® 
Where a person has an exclusive right to sell news 
articles published in a certain newspaper, a bill al- 
leging such fact and that defendant had republished 
an item falsely stating that it was by permission of 
such newspaper has been held to state a cause of 
Other cases in which miscellaneous acts 
have been held to constitute, or not to constitute, 
unfair competition are collected below.?8 


tories which plaintiff had through ex- 
penditure of time and money devel- 
oped into an advertising medium of 
great value, in proposing to place 
false covers on such directories used 
in its establishment, and to sell ad- 
vertising space thereon, has been held 
to constitute unfair competition. Na- 
tional Telephone Directory Co. v. 
Dawson Mfg. Co., 263 S.W. 483, 214 
Mo.App. 683. (9) Where a motion 
picture theater company had a con- 
tract with a distributing company 
granting it the exclusive privilege of 
showing certain pictures before ex- 
hibition of such film in other theaters 
in the city, it has been held that oth- 
er theaters could not legally exhibit 
such films in disregard of the com- 
pany’s contract after notice or knowl- 
edge of such right. Montgomery En- 
terprises v. Empire Theater Co., 86 
So. 880, 204 Ala. 566, 19 A.L.R. 987. 
(10) The originator of the illusion 
“Sawing a Woman in Half” has been 
held entitled to restrain its exhibition 
in a photoplay by that title, where 
the result of the photoplay would 
render the act valueless by showing 
how it was done. Goldin y. Clarion 
Photoplays, 195 N.Y.S. 455, 202 App. 
Div. 1. (11) It has been held that 
a dealer is entitled to an injunction to 
restrain competitors from distribut- 
ing to their customers tickets enti- 
tling holders to a chance to draw an 
automobile, where the scheme was 
for advertising purposes and to di- 
vert business from competitors and 
involved lottery in violation of the 
constitution and penal code. Feather- 
stone v. Independent Service Station 
Ass’n of Texas, (Tex.Civ.App.) 10 S. 
W.(2d) 124. (12) Where plaintiff 
manufactured two grades of goods 
and used numbers to designate the 
quality, injunctive relief has been 
granted against a dealer who removed 
the labels on the inferior grade and 
replaced them with labels closely 
imitating plaintiff’s labels that repre- 
sented the superior goods. Gillot vy. 
Kettle, 10 N.Y.Super. 624, 12 N.Y.Leg. 
Obs. 314. (13) A person selling a 
beverage under the name of plain- 
tiff’s product and using plaintiff’s 
labels, ete., has been held guilty of 
unfair competition, although using 
syrup manufactured by plaintiff, but 
not authorized to use it in that way. 
Coca-Cola Co. v. Bennett, 238 F. 513, 
151 C.C.A. 449 [rev 225 F. 429]; Coca- 
Cola Co. v. J. G. Butler & Sons, 229 
KF. 224. (14) #=j\A society which had 
adopted as its symbol three owls seat- 
ed on a tree, each with the letter “O” 
on its breast, may enjoin a subse- 
quently organized order from using 
an emblem consisting of three owls 
on a horizontal bar and having the 
letters AA above and beneath the let- 
ters OOO. Afro-American Order of 
Owls, Baltimore Nest No. 1, v. Talbot, 
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VI. STATUTORY REGULATION, REGISTRATION, AND OFFENSES © 


[§ 137] A. State Statutes—1. In General—a. Ex- 
istence, Nature, and Purpose. Although the right of 
property in trade-marks is not derived from any 
statute whatever, but is a so-called common-law right 
which has long existed and been protected by the 
courts of all commercial nations,®® statutes regulat- 
ing trade-marks, names, and labels, and providing 


[By Fevrx C. GRABER] 


civil, criminal, or penal remedies for violation there- 


of, exist in many of the states.°° 


this class of statutes is to protect those who adopt 
or use labels or trade-marks*? and to protect the 
public, as well as the proprietor of the goods, against 


91 A. 570, 123 Md. 465. 


[d] Relief refused.—(1) The 
placing of a name on a toy truck 
manufactured by defendant in the 
same place that plaintiff placed a 
different name on its toy trucks. has 
been held not to constitute unfair 
competition. Moline Pressed Steel 
Co. v. Dayton Toy & Specialty Co., 
30 F.(2d) 16. (2) Obstructing the 
view of a place of business will not 
be enjoined as unfair competition. 
Butt v. Imperial Gas Co., L.R. 2 Ch. 
158. (3) The fact that a patent 
owner selling patented candy wrap- 
ping machines engaged in wrapping 
candy in competition with a buyer 
has been held not to render the seller 
guilty of unfair competition. Ideal 
Wrapping Mach. Co. v. George Close 
Co., 23 F.(2d) 848 [aff 29 F.(2d) 533] 
(holding that the sale of patented 
candy wrapping machines carried no 
implied promise that the seller would 
refrain from use of machines in com- 
petition with the buyer). , (4) Use of 
a short arbitrary telegraphic address 
will not be enjoined, although plain- 
tiff had previously used it for many 
years. Street v. Union Bank, 30 Ch. 
D, 156. (5) An injunction will-not 
be granted to restrain one from using 
a method of measurements contained 
in plaintiff’s copyrighted catalogue in 
the absence of allegations that he was 
passing off or attempting to pass off 
on the public his goods or business 
as the goods or business of plaintiff. 
Buob v. Brown Carriage Co., 11 Ohio 
App. 266. (6) A song writer and the 
owner of the copyright of his recent 
works have been held not entitled to 
restrain a person having the copy- 
right of one of the writer’s old songs 
from publishing it and advertising 
about it, on the ground that such acts 
were calculated to induce the belief 
that such song was new, and that 
such person was the authorized pub- 
lisher of the composer’s new works. 
Harris v. Warren, 87 L.J.Ch. 491. (7) 
It has been held that a bank could 
not maintain an action against a 
school district for an injunction 
against the operation of a bank and 
trust system in schools, the money 
being deposited in a competing bank, 
on the ground that it resulted in un- 
fair competition. Security Nat. Bank 
of Mason City v. Bagley, 210 N.W. 
947, 209 Iowa 704, 49 A.L.R. 705. (8) 
Where an advertising agency con- 
tracted with plaintiff to run a blind 
advertisement by printing the word 
“stopurkicken” without  plaintiff’s 
name until the public’s curiosity was 
aroused, when plaintiff's name was 
to follow in connection therewith, de- 
fendant #velone company’s use of 
the word before plaintiff’s name had 
been printed in connection therewith 
has been held not unfair competition. 


The purpose of 


Westminister Laundry Co. v. Hesse 
Envelope Co., 156 S.W. 767, 174 Mo. 
App. 238. (9) Where defendant, 
manufacturing advertising special- 
ties, put out an envelope similar to 
those used by complainant telegraph 
company to inclose bona fide tele- 
grams, intending that the envelopes 
should be used for advertising pur- 
poses, the word “Telegram” printed 
thereon being used to attract atten- 
tion and to distinguish the envelope, 
which was intended to be_ sent 
through the mail, from ordinary mail 
matter, but it also appeared that the 
momentary deception that the enve- 
lope contained a telegram was im- 
mediately dispelled on opening the 
envelope and seeing that it was mere- 
ly an advertisement, such similitude 
was mimicry, rather than deceptive 
imitation and such facts are insuffi- 
cient to establish actionable injury. 
Postal Telegraph-Cable Co. v. Liver- 
more & Knight Co., 188 F. 696. (10) 
A person is not entitled to restrain 
another from adopting the practice 
originated by him of marking its 
products with a metal tag, where 
such tags are different in color and 
wording. Armstrong Seatag Corpo- 
ration v. Smith’s Island Oyster Co., 
224 F. 100, 189 C.C.A. 656. (11) A 
manufacturer has been held not en- 
titled to a preliminary injunction 
against the removal of serial num- 
bers from its products by price-cut- 
ting dealers. A. H. Grebe & Co. v. 
Siegel, 14 F.(2d) 175. (12) One is 
not guilty of unfair competition, un- 
less, with the.direct purpose of de- 
stroying his competitor’s business, he 
forces prices higher than he can hon- 
estly believe will yield a profit when 
he shall have eventually disposed of 
the commodities purchased. WUWdela- 
vitz v. Idaho Junk House, 268 P. 15, 
46 Idaho 441. (13) A person pur- 
chasing the machine of another and 
developing more speed by making 
changes therein has been held not to 
have committed any wrong (Gerrard 
v. Cary, 9 F.(2d) 949 [aff 9 F.(2d) 
957]), (14) especially where such oth- 
er person had not then applied for a 
patent. (Gerrard v. Cary, supra). 


29. See supra § 2. 


30. See statutory provisions; and 
cate infra this section; and §§ 138-— 


[a] In Philippine Islands.—(1) 
An importer into the Philippine Is- 
lands of silver flatware who, with the 
manufacturer’s assent, registered the 
name “Rogers’’ under the Philippine 
statute, is entitled to protection in 
local trade built up by it, against the 
selling of flatware of a similar type 
manufactured by another company 
(Trade-Mark Act [1995] § 29 [USCA 
tit 15 § 81 et seq] and § 108; Philip- 


fraud and deception.?2, Where the right to relief 


our 


depends upon a statute, the case must be brought 
within the terms of the statute.** 


State corporation statutes prohibiting the use of, 
the name of an existing corporation are intended 
to prevent identity of corporate names, and have 
no reference to the fraudulent use of trade-names.** 


[§ 138] b. Constitutionality. 
general constitutional power to enact statutes regu- 
lating trade-marks and labels,?* such statutes being 
a constitutional exercise of the police power of the 


The states have 


pine Act [1903] No. 666, as amended 
by Act [1915] No. 2460). American 
Trading Co. v. H. E. Heacock Co., 52 
S:Ct., (387,5,285 JU.Sa2 4702). 7 ne 
Philippine Trade-Mark Act, in its 
proper application to local trade, is 
continued in force by the Organic Act 
for the Philippine Islands (Philippine 
Act [1903] No. 666, as amended by 
Act [1915] No. 2460; Organic Act for 
Philippine Islands of Aug. 29, 1916 
ALG (b3 9), Wa.Si) St, ats. 15455 a540s 
American Trading Co. v. H. E. Hea- 
cock Co., supra. 


[b] In Porto Rico trade-marks are 
not exclusively the subject of federal 
legislation, and the Spanish laws gov- 
erning the same remain ir ferce. 1 
OF Atty.-Gen., Porto Rico 32, 75, 182— 


31. Hall v. Holstrom, 289 P. 668, 
671. 106 Cal.App. 563; People v. 
Stricker, 102 N.E. 216, 258 Ill. 618 [rev 
170 Ill.App. 485]. 


“Tt is the purpose of the law to 
protect by registration or injunction 
the exclusive use of a name, symbol, 
or sign of the ownership of a par- 
ticular business to preserve and in- 
crease the value, patronage, and good 
will of the enterprise.” Hall v. Hol- 
strom, supra..- 


32. People v. Luhrs, 111 N.Y.S. 749, 
127 App.Div. 634, 22 N.Y.Cr. 550 [aff 89 
NEW 11, 195 NeY 377, 25 La ReAUN SS: 
473]; People v. Hoffheimer, 97 N.Y.S. 
84, 110 App.Div. 4238, 19 N.Y.Cr. 564; 


People v. Hilfman, 70 N.Y.S. 621, 61 


, 


App.Div. 541, 15 N.Y.Cr. 456. 


33. Lawlor v. Merritt, 65 A. 295, 79 
Conn. 399; Bowden v. Randolph Tp., 
41 N.J.Law 462. 


34. Boston, Rubber Shoe Co, v. 
Boston Rubber Co., 21 N.E. 875, 149 
Mass. 436. 


35. Il.—Cohn v. People, 37 N.E. 
60, 149 Ill. 486, 41 Am.S.R. 304, 23 L. 
R.A. 821; White v. Wagar, 83 Ill. App. 
aed 57 N.E. 26, 185 11]. 195, 50 L.R. 


Mo.—State v. Bishop, 31 S.W. 9, 128 
Pe 3738, 29 L.R.A. 200, 49 Am.S.R. 


N.J.—Schmalz v. Wooley, 41 A. 939, 
57 N.J.Eq. 3038, 48 L.R.A. 86, 73 Am. 
sia 637 [rev 389 A. 539, 56 N.J.Ha. 


N.Y.—People v. Ryan, 243 N.Y.S. 
644, 2380 App.Div. 252. 2 


Ohio.—Cigar Makers’ Protective 
Union v. Lindner, 3 OhioS.&C.P. 244, 
2 OhioN.P. 114. 


Pa.—Com. v. Norton, 16 Pa.Super. 
423; Bergner & Engel Brewing Co. v. 
Koenig, 14 Pa.Dist. 231; Com. v. Nor- 
ton, 9 Pa.Dist. 132, 23 Pa.Co. 386; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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state, as tending to prevent fraud;?% but they 
must not violate the constitutional guaranties of 
equal protection of the laws,37 or against the tak- 
ing of property without due process,*® or against 
unreasonable searches and seizures,*® or the pro- 
hibition against local laws where general laws can 
be made applicable;#° and they must not exceed 
the police power by having no real relation to the 


aes v. Burkholder, 18 Lanc.L.Rev. 


And see cases infra this section. 


36. People v. Luhrs, 89 N.E. 171, 
195 N.Y. 377, 25 L.R.A.N.S. 473. 


37. Horwich  v. Walker-Gordon 
Laboratory Co., 68 N.E. 938, 205 Ill. 
297, 98 Am.S.R. 254; Ruhstrat v. 
People, 57 N.E. 41, 185 Ill. 133, 49 L.R. 
A. 181, 76 Am.S.R. 30; Lippman v. 
People; ble New. 88725 Lb) Bic od 
State v. Wiggam, 119 N.E. 684, 187 
Ind. 159. 


[a] Statutes held unconstitution- 
al.—(1) A statute protecting~ the 
owners of registered trade-marks on 
bottles and vessels and forbidding 
others to use, buy, sell, or destroy such 
bottles or vessels without written 
consent, and making it a crime so to 
do. State v. Schmuck, 83 N.E. 797, 77 
OhioSt. 438, 122 Am.S.R. 527, 14 L.R. 
A.N.S. 1128. (2) An act to protect 
manufacturers, bottlers, and dealers 
in ale, porter, lager beer, soda, min- 
eral water, and other beverages from 
the loss of their casks, barrels, kegs, 
bottles, and boxes, but not protecting 
any other person who manufactures 
any product or sells it in casks, 
barrels, kegs, bottles, and boxes. 
Lippman v. People, 51° N.E. 872, 175 
Til. 101. (3) <An act, the purpose of 
which was to facilitate the recovery 
of personal property of a _ certain 
elass, namely, cans, tubs, firkins, box- 
es, bottles, kegs, cartons, tanks, foun- 
tains, vessels, or containers with the 
owner’s marks thereon, the act being 
wholly for the benefit of the owners 
of personal property of this class, and 
designed to give them rights and 
privileges not possessed by the own- 
ers of other classes of personal prop- 
erty. Horwich v. Walker-Gordon 
Laboratory Co., 68 N.E. 938, 205 Ill. 
297, 98 Am.S.R. 254. (4) A statute 
prohibiting the use of the national 
flag for a.commercial purpose, but 
excepting from its provisions those 
engaged in public or private exhibi- 
tions of art. Ruhstrat v. People, 57 
NB. 41,185 11). 133,49 L.R.A. 181, 
76 Am.S.R. 30. (5) Burns St. Annot. 
(1914) §§ 10435-10437, 10439, protect- 
ing trade-marks on bottles, etc., but 
not on earthenware, jugs, pasteboard 
boxes, ete. State v. Wiggam, 119 N. 
BH. 684, 187 Ind. 159. 


Equal protection of laws generally 
see Constitutional Law §§ 874-955. 


38. Cigar Makers’ International 
Union of America v. Goldberg, 61 A. 
457, 72 N.J.Law 214, 111 Am.S.R. 662, 
70 L.R.A. 156 [rev 57 A. 141, 70 N.J. 
Law 488]; Bergner & Engel Brewing 
Co. v. Koenig, 14 Pa.Dist. 231. . 


[a] Statutes held unconstitution- 
al.—(1) A statute exacting a penalty 
for the benefit of a private individual. 
Bergner & Engel Brewing Co. v. 
Koenig, 14 Pa.Dist. 231. (2) A stat- 
ute empowering the party injured by 
a violation thereof to fix, within pre- 
scribed limits, the amount of the pen- 
alty which, in addition to full com- 
pensation for the injury suffered, 
shall be exacted from the offender for 
the use and benefit of the injured 
party. Cigar Makers’ International 
Union of America v. Goldberg, 61 A. 
457, 72 N.J.Law 214, 111 Am.S.R. 662, 


AND UNFAIR COMPETITION 


mischief to be 
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prevented.42 Statutes protecting 


union labels either eo nomine, or by trade-mark acts 
broad enough to include such labels have been up- 
held in many jurisdictions.??2 
hibiting the unauthorized use of bottles or other 
receptacles bearing registered names or marks have 
been held constitutional and within the police power 
of the state;** and statutes making it a misdemeanor 


State statutes pro- 


70 L.R.A. 156 [rev 57 A. 141, 70 N.J.] A. 295, 79 Conn. 399; Lawlor v. Mer- 


Law 488]. 


Due process of law generally see 
Constitutional Law §§ 956-1099. 


39. State v. Schmuck, 83 N.E. 797, 
77 OhioSt.. 438, 122 Am.S.R. 527, 14 
L.R.A.N.S. 1128. ‘ 


[a] Statutes held unconstitution- 
al.—Statutes protecting the owner of 
bottles or vessels bearing his trade- 
mark, and providing for the issuance 
of a warrant to search the premises 
and seize such property. Lippman v. 
People, 51 N.E. 872, 175 Ill. 101; State 
v. Schmuck, 83 N.E. 797, 77 OhioSt. 
rr 122 Am.S.R. 527, 14 L.R.A.N.S. 


Constitutional and statutory limita- 
tions against unreasonable searches 
and seizures generally see Searches 
and Seizures §§ 5-13. 


40. State v. Wiggam, 119 N.E. 684, 
187 Ind. 159. 


[a] Statutes held unconstitution- 
al.—Statutes protecting trade-marks 
on bottles, etc., but not on earthen- 


ware, jugs, pasteboard boxes, etc. 
State v. Wiggam, 119 N.E. 684, 187 
Ind. 159. 


41. Horwich v. Walker-Gordon 
‘Laboratory Co., 68 N.E. 938, 205 Ill. 
497, 98 Am.S.R. 254; Ruhstrat v. Peo- 
ple, 57 N.E. 41, 185 Ill. 133, 76 Am. 
S.R. 30, 49 L.R.A. 181; State v. Basko- 
witz, 156 S.W. 945, 250 Mo. 82, Ann. 
Cas.1915A 477. 


[a] Statutes held unconstitution- 
al—(1) A statute protecting the 
owners of registered trade-marks on 
bottles and vessels, and forbidding 
others to use, buy, sell, or destroy 
such vessels without written consent, 
the statute not being aimed at the 
adulteration of any merchandise, 
food, or beverage, and it not appear- 
ing from its terms that it will tend 
to prevent adulteration or secure to 
the public pure merchandise, pure 
foods, or pure beverages. State v. 
Schmuck, 83 N.E. 797, 77 OhioSt. 438, 
122 Am.S.R. 527, 14 L.R.A.N.S. 1128. 
(2) A statute prohibiting the use of 
the national flag or emblem for com- 
mercial purposes, the act not tending 
to promote the health, safety, welfare, 
or comfort of society. Ruhstrat v. 
People, 57 N.E. 41, 185 Ill. 133, 76 
Am.S.R. 30, 49 L.R.A. 181. (3) Stat- 
utes prohibiting traffic in or use of 
bottles or other receptacles bearing 
registered trade-marks without the 
consent of the owner of the mark, the 
consent of the owner to the sale 
having no relation to preventing fraud 
upon the public. Horwich v. Walker- 
Gordon Laboratory Co., 68 N.E. 938, 
205 Ill. 497, 98 Am.S.R. 254. (4) Rev. 
St. (1909) §§ 4829-4833, providing for 
the registration of trade-marks by 
bottlers, etc., of soda and mineral wa- 
ters, and making it a misdemeanor 
for any junk dealer or dealer in sec- 
ondhand bottles, without the written 
consent of the registered owner, to 
destroy or sell such bottles. State v. 
Baskowitz, 156 S.W. 945, 250 Mo. 82, 
Ann.Cas.1915A 477. 


Police power generally see Consti- 
tutional Law §§ 412-443. 


42. Conn.—Lawlor v. Merritt, 65 


ritt, 63 A. 639, 78 Conn. 630. 


Ga.—Butler vy. State, 56 S.E. 1000, 
127 Ga. 700; Comer v. State, 29 S.H. 
501, 103 Ga. 69. 


Ill.—-People v. Dantuma, 96 N.E. 
1087, 252 Ill. 561, 39 L.R.A.N.S. 1190, 
Ann.Cas.1912D 370. 


Mass.—Tracy v. Banker, 49 N.E. 
308, 170 Mass. 266, 39 L.R.A. 508. 


Mo.—State v. Bishop, 31 S.W. 9, 
128 Mo. 373, 49 Am.S.R. 569, 29 L.R.A. 
200; State v. St. Clair, 117 S.W. 648, 
137 Mo.App. 188; State v. Niesmann, 
74 S.W. 638, 101 Mo.App. 507. 


N.J.—Schmalz v. Wooley, 41 A. 939, 
57’ .N. J.Hq.-303, 78 Am:S.R. 637, 43 Li 
R.A. 86 [rev 39 A. 539, 56 N.J.Eq. 649]. 


N.Y.—Lynch vy. John Single Paper 
Co., 101 N.Y.S. 824, 115 App.Div. 911; 
People v. Fisher, 3 N.Y.S. 786, 50 Hun 
552; Strasser v. Moonelis, 11 N.Y.St. 
270, 55 N.Y.Super. 197 [aff 55 N.Y. 
Super. 208, dism 15 N.#. 730, 108 N. 
Y. 6117; Myrup v. Friedman, 110 N. 
Y.S. 1106, 58 Misc. 323 [aff 112 N.Y. 
S. 1138, 128 App.Div. 888]. 


Ohio.—Cigar Makers’ Protective 
Union yv. Lindner, 3 OhioS.&C.P. 244, 
2 OhioN.P. 114. 


Pa.—Com. v. Norton, 16 Pa.Super. 
423; Com. v. Norton, 9 Pa.Dist. 132; 
Com. v. Morton, 23 Pa.Co. 386; Com. 
v. Burkholder, 18 Lanc.L.Rev. 240. 


Wash.—State v. Montgomery, 106 
Po v71, 57%, Wash. 192; 


Right of trafe union to acquire 
Serna: in union label see supra 


Union label as tratle-mark see su- 
pra § 64. 


43. Com. v. Anselvich, 71 N.E. 790, 
186 Mass. 376, 104 Am.S.R. 590; Peo- 
ple v. Ryan, 243 N.Y.S. 644, 230 App. 
Div. 252; People v. Luhrs, 111 N.Y.S. 
749, 127 App.Div. 634, 22 N.Y.Cr. 550 
[ati 890N- EB. (2715) P95 NPY 287i, ae: 
R.A.N.S. 473]; Prest-O-Lite Co. v. 
Ray, 147 N.Y.S. 219 [rev 147 N.Y.S. 
138, 162 App.Div. 62 (rev 116 N.E. 350, 
220 N.Y. 522)]; Renner Brewing. Co. 
ie elaae 118 N.E. 118, 96 OhioSt. 


fa] Rule applied (1) although a 
statute penalizing the unauthorized 
use of another’s milk bottles makes 
the penalty recoverable in a civil ac- 
tion by the attorney-general (People 
v. Ryan, 243 N.Y.S. 644, 230 App.Div. 
252), (2) and the fact that the stat- 
ute permits rather than commands 
the attorney-general to sue for the 
penalty does not render the act dis- 
ecriminatory (People v. Ryan, supra). 


[b] Receipt for sale before regis- 
tration.—A dealer who had received 
for sale a receptacle filled by a man- 
ufacturer other than the owner of 
the trade-mark thereon before such 
trade-mark was registered under Gen- 
eral Business L. § 367, is not denied 
a constitutional right by the prohibi- 
tion of the sale after the registra- 
tion, since such sale was contrary 
to the common law and was a misde- 
meanor under Penal L. § 2354. Prest- 
O-Lite Co. v. Ray, 147 N.Y.S. 219 [rev 
147 N.Y.S. 138, 162 App.Div. 62 (rev 
116 N.E. 350, 220 N.Y. 522)]. 
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to sell or offer for sale goods as the goods of another 
unless contained in the original package or under 
the original marks affixed by the owner have been said 
to be constitutional, and not depriving any one of 
his property without due process of law.** A stat- 
ute providing that the use of containers without the 
written consent of the person whose mark is on them 
shall be presumptive evidence of unlawful use is 
not in violation of the fundamental rule of crim- 
inal law that the presumption of innocence attends 
the accused;*® moreover this principle is nothing 
more than a rule of evidence which the legislature 
is entirely competent to change.*® No state can 
nullify legislation of congress enacted under the 
federal constitution for monopolies in the matter 
of patent rights, trade-marks, and copyright.*’ 


[§ 139] ¢. Construction. In construing state stat- 
utes regulating trade-marks, trade-names, and labels, 
general rules*® prevail.4® Accordingly, the rule that 
general words following an enumeration of specific 
things are usually restricted to things of the same 
kind®® is applicable,°1 and penal statutes passed 
under the police power for the protection of trade- 
marks will be strictly construed;°? but a statute 
authorizing an aggrieved party to enjoin the unau- 
thorized use of a label is not penal so far as the 
equitable remedy is concerned®* and should be fairly 


p 1354 § 18 [b]). 
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and liberally construed.®* A statute authorizing reg- 
istration by “persons or associations and unions of 
workingmen” includes corporations.°* A statute 1m- 
posing a penalty of not less than two hundred dol- 
lars, and not more than five hundred dollars, to be 
recovered in an action of debt in any court of law 
in this state, authorizes plaintiff in the action to 
fix the amount for which suit shall be brought.°® 


[§ 140] 2. Registration—a. In General. Usually 
some form of registration is provided by the state 
statutes regulating trade-marks as a part of the 
scheme for regulation and protection either of trade- 
marks generaNy, or of some class of trade-marks, 
names or labels,®? but under other statutes no reg- 
istration anywhere is required,®® or at least not as 
a condition precedent to relief against infringement 
of a common-law trade-mark.*® 


[§ 141] b. Right of Registration. Only the owner 
of a trade-mark has the right to register it;®° and 
a. trade-mark, trade-name, symbol, or design desig- 
nating ownership of a business may be registered.°* 
So a trade-name may be registered, and exclusive 
use thereby reserved under a statute authorizing 
appropriation for use “as a trademark, any form, 
symbol orname . . . to designate the origin or 


v. Koenig, 14 Pa.Dist. 231. 


44, People v. Luhrs, 111 N.Y.S. 749, 
127 App.Div. 634, 22 N.Y.Cr. 550 [aff 
89 N.E. 171, 195 N.Y. 877, 25 L.R.A. 
N.S. 473]. 


45. Commonwealth v. 
180 S.W. 68, 167 Ky. 96. 


46. Commonwealth vy. Goldburg, su- 
pra. 


Presumption of innocence of accus- 
ed generally see Criminal Law §§ 
1006-1008. 


47. Coca-Cola Co. v. 
Civ.App.) 225 S.W. 791. 


Constitutionality of federal trade- 
mark legislation see infra § 148. 


48. See Statutes §§ 563-734. 
49. See cases infra this section. 


[a] Particular words and phrases 
construed.—(1) Under N. Y. Penal L. 
(Consol. L. [1909] c 40) § 2354 subd 
6, providing that a person who know- 
ingly sells, offers, or exposes for sale 
any goods which are represented in 
any manner, by word or deed, to be 
the manufacture, packing, bottling, 
boxing, or product of any person, firm, 

*or corporation other than himself, un- 
less Such goods are contained in the 
original package, box, or bottle and 
under the labels, marks, or names 
placed thereon by the manufacturer, 
is guilty of a misdemeanor, the words 
“labels, marks, or names,’ which the 
manufacturer is entitled to use on his 
packages, are trade-marks in which 
the manufacturer has a special right, 
or, if not technical trade-marks, those 
which are entitled to protection un- 
der similar principles, and do not in- 
clude mere identifying numbers plac- 
ed on the containers of the goods. 
B. V. D. Co. v. Kommel, 200 F. 559, 
119 C.C.A. 39. (2) As used in a stat- 
ute respecting the duty of the finder 
of a branded dairy product container, 
the words “diligent effort’? require 
the finders to pursue lines of inquiry 
open which a prudent and reasonable 
man would pursue with the exercise 
of ordinary diligence (St. [1923] p 
868 § 18 [b], amended by St. [1929] 


Goldburg, 


State, (Tex. 


v. Police Court of City and County 
of San Francisco, (Cal.) 8 P.(2d) 140 
[superseding 298 P. 164]. 


50. See Statutes § 581. 


51. Climax Dairy Co. v. Mulder, 242 
P. 666, 78 Colo. 407; State v. Wiggam, 
118 N.E. 684, 187 Ind. 159; State v. 
Baskowitz, 156 S.W. 945, 250 Mo. 82, 
Ann.Cas.1915A 477; Prest-O-Lite Co. 
v. uceicey: Auto Supply Co., 147 N. 
YaSeuloos 


[a] Thus (1) a statute relating to 
the use of bottles or containers of 
“soda or mineral waters, beer, ale, 
porter, cider, wine or other beverages 
or medical or other preparations” is 
inapplicable to milk bottles or cans. 
Climax Dairy Co. v. Mulder, 242 P. 
666, 78 Colo. 407. (2) In Burns St. 
Annot. (1914) §§ 10435-10437, 10439, 
relating to trade-marks on bottles, 
Syphons, ete. “or other inclosures 
made of glass, metal or wood,” the 
quoted words are limited to contain- 
ers of classes previously enumerated, 
and do not include earthenware, jugs, 
pasteboard boxes, etc. State v. Wig- 
gam, 118 N.B. 684, 187 Ind. 159. (3) 
Rev. St. §§ 4829-4838, providing for 
the registration of trade-marks by 
manufacturers of glass bottles, bot- 
tlers of, and dealers in, soda and 
mineral water or any other beverage 
whatsoever, applies only to the kind 
of bottles used in the soda and min- 
eral water business. State v. Basko- 
witz, 156 S.W. 945, 250 Mo. 82, Ann. 
Cas.1915A 477. (4) Domestic Com- 
merce L. (1896) § 28, protecting the 
trade-names of any beverage, medi- 
cine, perfumery, or mixture, put up 
in any vessel or receptacle, did not 
include in the term ‘mixture’ acety- 
lene gas stored ina receptacle. Prest- 
O-Lite Co. v. American Auto Supply 
Co., 147 N.Y.S. 150. 


52. People v. Sommer, 106 N.Y-S. 
190, 55 Mise. 55, 21 N.Y.Cr. 349; 
Prest-O-Lite Co. v. American Auto 
Supply Co., 147 N.Y.S. 150; Hasling- 
huis v. Hencken, Haaren & Co., 143 N. 
Y.S. 1094; Bergner, etc., Brewing Co. 


Construction of penal statutes gen- 
erally see Statutes §§ 658-661. 

53. Lynch v. John Single Paper 
€o., 101 N.Y.S. 824, 115 App.Div. 911. 

54. Lynch y. John Single Paper 
Co., supra. 

55. Arbutnot v. Cage Drew Co., 6 
La.A. (Orleans) 374. 

56. Gottlob v. Schmidt, 48 A. 588, 
66 N.J.Law 180. 


57. State v. Barnett, 65 N.E. 515, 
159 Ind. 432; State v. Wright, 65 N. 


E. 289, 159 Ind. 422; Smith-Dixon Co. 


v. Stevens, 59 A. 401, 100 Ma. 110; 
Partridge v. Doty, 121 N.Y.S. 586 
bers 124 N.Y.S. 1124, 140 App.Div. 


[a] In California “No one since 
the Codes went into operation, can 
acquire the exclusive use of a name 
or trade-mark . except by filing it 
for record with the secretary of 
state.” Whittier v. Dietz, 4 P. 986, 
66 Cal. 78. 


58 Butler vy. State, 56 S.E. 1000, 
127 Ga. 700. 


59. Lawlor v. Merritt, 65 A. 295, 
79 Conn. 399; Corkran, Hill & Co. v. 
A. H. Kuhlemann Co., 111 A. 471, 1386 
Mad. 525; Woodcock y. Guy, 74 P. 358, 
33 Wash. 234. : 


60. Coca-Cola Co. vy. Stevenson, 276 
F. 1010. 


61. Hall v. Holstrom, 289 P. 668, 
106 Cal.App. 563. 


[a] Rule applied.—(1) A restau- 
rant trade-name, “The White Spot,” 
and an accompanying design, being 
purely artificial and fanciful and not 
descriptive, is subject to registration, 
Hall v. Holstrom, 289 P. 668, 106 Cal. 
App. 563. (2) The registration of a 
name, sign, design, or symbol indi- 
cating ownership of a business is 
permissible, although the business 
may be operated in various units in 
remotely separated localities (Hall v. 
Holstrom, supra); (3) but the name 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


; 
; 
E 
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§§ 141-144] AND UNFAIR 
owner thereof.”** Generic names may not ordinarily 
be registered.® 


[§ 142] c. Effect of Registration. State statutes 
providing for the registration of trade-marks are in 
affirmance of the common law and remedies given 
by such statutes are either declaratory or are cumula- 
tive and additional to those recognized and applied 
by the common law.** Where the statutory provi- 
sion applies only to words, marks, or symbols which 
have already become trade-marks by adoption and 
user, and the purpose of registry is merely to facili- 
tate the remedy, registration confers no new rights ;°5 
it does not give the registered marks the quality of 
trade-marks if they are not already such.** Some 
statutes, however, provide for the registration and 
protection of labels or marks which are not technical 
trade-marks, as for example union labels,*? and in 
such cases a new right is created.*8 A valid trade- 
mark, long used in interstate commerce, cannot be 
limited by denying it effect in a state because not 
registered under a state statute permitting such reg- 
istration,®® and registration by one not the owner 
does not deprive the latter of his rights.7° So the 
certificate of registration, although prima facie evi- 
dence of a valid ownership,’! is not conclusive as 
to the right of the holder thereof to the exclusive 
use of the mark,’? nor does it divest courts of their 
jurisdiction to determine the validity of the claimed 
right.** Mere registration upon an ex parte show- 
ing does not conelusively determine that the mark 
was one entitled to be registered,** and it may be 
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questioned collaterally.7° Registration is sufficient 
prima facie proof that all acts necessary to entitle 
the mark to registration were duly performed.7® 


Extraterritoriality. A state registration act has 
no extraterritorial effect,”7 and so rights under state 
registration are not infringed by acts wholly done 
without the state.7§ 


As against permissive user the registrant of a 
trade-name and advertising device is entitled to the 
exclusive use thereof.’® 


[§ 143] d. Cancellation of Registration. Regis- 
tration of a mark wrongfully procured under a state 
statute may, in proper proceedings, be canceled or 
annulled,*® as where it was procured by false and 
fraudulent representations.’! The registering offi- 
cer is properly joined as a party defendant in a suit 
in equity for the purpose,? and general rules of 
procedure are otherwise applicable.** 


[§ 144] 3. Penalties and Offenses—a. Counter- 
feiting or Imitating Mark or Label. The infringe- 
ment, imitation, or counterfeiting of registered trade- 
marks or labels or the sale of goods under such marks 
or labels is made a criminal offense in many states,®* 
and, under the terms of some statutes, a violation 
thereof subjects the offender to payment of a penalty 
recoverable in a civil or quasi-criminal action.’® 
Such statutes may be invoked by citizens of foreign 
states and countries.°° To constitute the offense of 
using a counterfeit trade-mark the alleged trade- 


80. Coca-Cola Co. v. Stevenson, 276 


of a place also referring to the loca- 
tion of a place of business is not sub- 
ject to registration as a trade-name 
(Hall v. Holstrom, supra). 


62. Hall v. Holstrom, supra. 


63. Prest-O-Lite Co. v. Ray, 116 
N.E. 350, 220 N.Y. 522 (holding ‘(Prest- 
O-Lite” not a generic term). 


64. Coca-Cola Co. v. Stevenson, 276 
F. 1010. 


65. Coca-Cola Co. v. Stevenson, su- 
pra. 


Rule under federal statute see in- 
fra § 205. 


66. Coca-Cola Co. v. Stevenson, 276 
F. 1010; Oakes vy. St. Louis Candy Co., 
48 S.W. 467, 146 Mo. 391. 


67. See statutory provisions; 
cases infra note 68. 


Union label as subject of trade- 
mark see supra § 64. 


68. Lawlor v. Merritt, 63 A. 639, 
78 Conn. 630; Tracy v. Banker, 49 
N.E. 308, 170 Mass. 266, 39 L.R.A. 508; 
Oakes v. St. Louis Candy Co., 48 S. 
W. 467, 146 Mo. 391. 


69. Coca-Cola Co. v. Stevenson, 276 
F. 1010. 


70. Friedman v. Hollander Bros. 
Drug Co., 86 A. 194, 238 Pa. 397. 


71. Sun-Maid Raisin Growers of 
California v. Mosesian, 258 P. 630, 84 
Cal.App. 485. 


72, Harvey v. American Coal Co., 
50 F.(2d) 832 [eert den 52 S.Ct. 43, 284 
U.S. 669, 76 L.Ed. 566]; Sun-Maid 
Raisin Growers of California v. Mose- 
sian, 258 P. 630, 84 Cal.App. 485; E. T. 
Fraim Lock Co. vy. Shimer, 43 Pa. 
Super. 221. 


[a] Tustration.—Registration of 
a trade-name by a resident under a 
state law did not withdraw from non- 
resident producers and marketers of 


and 


coal exclusive rights theretofore en- 
joyed to such trade-name. Harvey v. 
American Coal Co.. 50 F.(2d) 832 [cert 
den 52 S.Ct. 48, 284 U.S. 669, 76 L. 
Ed. 566]. 


73. HE. T. Fraim Lock Co. v. Shim- 
er, 43 Pa.Super. 221. 


74. State v. Hagen, 33 N.E. 223, 6 
Ind.App. 167. 


75. State v. Hagen, supra. 


76. State v. Montgomery, 
771, 57 Wash. 192. 


77. United Drug Co. v. Theodore 
Rectanus Co., 39 S.Ct. 48, 248 U.S. 
90, 63 L.Ed. 141 [aff 226 F. 545 (rev 
206 F. 570)]. 


78. Coty v. Prestonettes, Inc., 285 
F. 501 [cert gr 43 S.Ct. 250, 260 U.S. 
720, 67 L.Ed. 480, and rev on another 
ground 44 §.Ct. 350, 264 U.S. 359, 68 
L,Ed. 731]; Rehbein v. Weaver, 133 
F. 607. 


106 P. 


[a] Rule applied.—(1) A suit can- 
not be maintained in a federal court 
to enforce rights under a state stat- 
ute relating to trade-marks, and pro- 
viding for their registration, where 
the transactions complained of oc- 
curred outside of such state, notwith- 
standing there is the requisite diverse 
citizenship to give the court general 
jurisdiction. Rehbein v. Weaver, 133 
F. 607. (2) Since the right given by 
N. Y. Penal L. § 2354 for the pro- 
tection of trade-marks cannot be vio- 
lated by acts committed outside of 
the state, so that an injunction bas- 
ed on that statute would have to be 
limited to sales within the state. 
Coty v. Prestonettes, Inc., 285 F. 501 
[eert gr 43 S.Ct. 250, 260 U.S. 720, 67 
L.Ed. 480, and rev on another ground 
44 S.Ct. 350, 264 U.S. 359, 68 L.Ed. 
‘Gouin 

79. A BC Stores v. T. S. Richey & 
Co., (Tex.Commn.App.) 280 S.W. 177 
[rev (Civ.App.) 266 S.W. 551]. 


F. 1010; Stogop Realty Co. v. Marie 
Antoinette Hotel Co., 217 N.Y.S. 106, 
217 App.Div. 555. 


81. Coca-Cola Co. v. Stevenson, 276 
ye KO Oss 


82. Coca-Cola Co. v. Stevenson, su- 
pra. 


83. See cases infra this note. 


[a] Evidence held sufficient to 
show that owners of hotel did not 
abandon use thereof as a hotel under 
the name originally applied thereto. 
Stogop Realty Co. v. Marie Antoinette 


Hotel Co., 217 N.Y.S. 106, 217 App. 
Div. 555. 
[b] Evidence held insufficient to 


warrant finding that a hotel remod- 
eled into an apartment hotel was in- 
tended to be operated as an apart- 
ment house. Stogop Realty Co. v. 
Marie Antoinette Hotel Co., 217 N.Y. 
S. 106, 217 App.Div. 555. 


84 See statutory provisions; 
eases infra this section. * 


[a] In New York Labor L. § 16 
(Consol. L. ¢ 31), punishing any per- 
son who shall, without authority, use 
the label adopted by a labor union, or 
who shall counterfeit any such label,. 
or who has in his possession with in-: 
tent to sell goods on which the coun- 
terfeit label is affixed, creates three 
distinct offenses: First. The use of 
a genuine label without authority; 
Second. Counterfeiting a label; 
Third. Knowingly having goods bear- 
ing the counterfeit label with intent 


and 


to sell them. People v. Streep, 126 
INGYe el tes 
85. See statutory provisions; and 


cases infra this section. 
86. State v. Gibbs, 56 Mo. 133. 


Right of aliens to acquire trade- 
marks see supra § 31. 
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A472 [63 C.J.] . 
mark must be capable of appropriation as such and 
must be the exclusive property of the owner and 
not abandoned by him;*’ and, where the statute re- 
quires registration, it must have been validly reg- 
istered in accordance therewith.§® Knowledge that 
the goods sold are not the goods indicated by the 
trade-mark thereon, or that the label is counterfeit, 
is essential to a conviction.’® A fraudulent or erim- 
inal intent is necessary to constitute the offense®® 
and to support the recovery of a penalty;°' but the 
statute may be so drawn as not to make intent the 
essence of the case.°2 The intentional sale of coun- 
terfeit labels, knowing them to be such, is sufficient 
to show a fraudulent intent.°? Deception of the 
purchaser is unnecessary.°* A statute against coun- 
terfeiting labels is violated by using genuine labels 
in a fraudulent manner,®® or by using labels printed 
from the owner’s plate without authority.°® A use 
of a counterfeit label even on genuine goods violates 
the statute.°* A statute prohibiting the sale of goods 
as being the goods of another’s production or manu- 
facture, unless contained in the original packages and 
under the marks and labels affixed by the manufac- 
turer, is not violated by a mere representation that 
an article is made from certain goods manufactured 
by another.°® <A subletting in good faith within the 
terms of his contract of work by.a contractor who 
had no right to use a registered union label to one 


87. People v. Molins, 10 N.Y.S. 130,; 92. Cigar 


TAUINn Crs os 


88. Vincendeau v. People, 76 N.E. 
675, 219 Ill. 474 [rev 119 Ill.App. 603]; 


141, 70 


TRADE-MARKS, TRADE-NAMES, 


Makersy’ 
Union of America v. Goldberg, 57 A. 
N.J.Law 488 [rev on other 
grounds 61 A. 457, 72 


|e ee 


ss 144-145 


who had such right and did, does not subject the 
former to prosecution for wrongful use.®® A statute 
authorizing an injunction and damages for the sale 
of goods bearing a counterfeit label is applicable 
where defendant, aftér being informed of the coun- 
terfeit, delivers goods previously sold bearing the 
label.t 


Union labels? not being trade-marks,? one wrong- 
fully using a union label does not thereby violate 
a penal law relating to trade-marks.* 


Imposition of damages. Under a statute making 
it a misdemeanor to counterfeit or imitate a trade- 
mark, and authorizing the imposition of such dam- 
ages as the court may deem just and reasonable in 
addition to the payment to plaintiff of all profits de- 
rived by defendant from the manufacture, use or 
sale of the article, the court may award damages 
beyond the actual pecuniary loss shown by the evi- 
dence.° 


[§ 145] b. Unauthorized Use of Marked or La- 
beled Bottles or Packages. In many states statutes 
exist authorizing the registration of stamped or la- 
beled bottles or other receptacles and making unau- 
thorized use or traffic therein a criminal offense, 
or authorizing recovery of a penalty therefor.* Such 
statutes are not violated by a sale of the goods in 
the original bottles, as they come from the manu- 


[a] Fraudulent use antedating 
statute.—In a suit to prevent defend- 
ant from fraudulently using a trade 
union’s labels, it is no defense that 


International 


N.J.Law 214, 


+ lic. 


State v. Barnett, 65 N.E. 515, 159 Ind. 
432; State v. Hagen, 33 N.E. 223, 6 
Ind.App. 167. 


89. State v. Bishop, 31 S.W. 9, 128 
Mo. 373, 29 L.R.A. 200, 49 Am.S.R. 569; 
People vy. Daly, 155 N.E. 124, 244 N.Y. 
278; People v. Hoffheimer, 97 N.Y.S. 
84, 110 App.Div. 423, 19 N.Y.Cr. 564. 


90. State y. Berlinsheimer, 62 Mo. 
App. 168; People v. Franklin, 191 N. 
Y.S. 122; 198 App.Div. 712, 39 N.Y.Cr. 
330; People v. Molins, 10 N.Y.S. 130, 
WONT. Cre 5. 


{a] Knowledge of owner’s right is 
essential to establish fraudulent in- 
tent of accused. People v. Molins, 10 
IN Yes. 1805/7 N.Y.Cr. 51. 


[b] Evidence of criminal intent.— 
‘The jury may consider, as bearing on 
the question of criminal intent, that 
the trade-mark used was printed by 
defendant and falsely represented on 
its face to be printed by the printer 
of the genuine trade-mark. People v. 
Molins; 10° N.¥-.S..130,-7 N.Y.Cr. 51, 


[e] In Georgia under the statute 
of Dec. 20,1898, under the first, third, 
and fourth sections, it is unlawful for 
‘any person to counterfeit or imitate 
another’s trade-mark “with intent to 
deceive the public.” This intent is 
necessary to constitute an offense un- 
der the sections named. The words 
quoted do not appear in the second 
section of the act, and accordingly 
the use of any counterfeit or imita- 
tion label, trade-mark, etc., is unlaw- 
ful and an offense where the one us- 
ing it knows that it is a counterfeit 
or imitation. But it is not necessary 
to show an intent to deceive the pub- 
Butler y. State, 56 S.H. 1000, 127 
Ga. 700. : 


91. Watkins v. Landon, 54 N.W. 
193, 52 Minn. 389, 38 Am.S.R. 560, 19 
L.R.A. 236; Low v. Hall, 47 N.Y. 104. 


70 L.R.A. 156, 111 Am.S.R. 662]; HE. T. 
Fraim Lock Co. v. Shimer, 43 Pa.Su- 
per. 221. 


{a] Thus the penalties provided by 
the act of June 20, 1901 (P. L. p 582), 
for the wrongful use of trade-marks 
registered under the provisions of 
the act, may be imposed, although the 
person making such use of the trade- 
mark adopted it prior to its registra- 
tion without knowledge of the prior 
adoption, and used it after the regis- 
tration without knowledge of the reg- 
istration. The word ‘wrongfully’ 
used in the act does not mean “with 
a fraudulent intent.” EE. T. Fraim 
Lock Co. v. Shimer, 43 Pa.Super. 221. 


93. U.S. v. Steffens, 27 F.Cas.No. 
16,384. 


94. People v. Krivitzky, 61 N.E. 
175, 168 N.Y. 182, 10 N.Y.Ann.Cas. 245, 
16 N.Y.Cr. 63; People v. Hilfman, 70 
ee gate 61 App.Div. 541, 15: N.Y. 

Pr ; 


[a] Thus it is immaterial that the 
prosecutor knew that he was purchas- 
ing counterfeit goods, and purchased 
them for resale to the public. People 
v. Hilfman, 70 N.Y.S. 621, 61 App.Div. 
541, 15 N.Y.Cr. 456. 


[b] Counterfeiting label for agent 
of owner.—In a prosecution for coun- 
terfeiting a trade-mark it is no de- 
fense that the labels were procured 
by an agent of the owner for the pur- 
pose of procuring evidence that de- 
fendant was in the business of coun- 
terfeiting. the label; it is enough that 
defendant printed the labels, not for 
the owner, but for one apparently de- 
signing to use them fraudulently. 
People v. Krivitzky, 61 N.E. 175, 168 
Dea wee 10 N.Y.Ann.Cas. 245, 16 N.Y. 

Ge 


95. Tracy v. Banker, 49 N.E. 308, 
170 Mass, 266, 39 L.R.A. 508. 


he commenced using them before the 
statute authorizing an action to en- 
join such use was passed. Tracy v. 
Banker, 49 N.E. 308, 170 Mass. 266, 
39 L.R.A. 508. 


96. People v. Krivitzky, 61 N.E. 
175, 168 N.Y. 182, 10 N.Y.Ann.Cas. 245, 
LOIN OY GEO 3e 


97. Butler v. State, 56 S.E. 1000, 
127 Ga. 700. 


98. People v. Hoffheimer, 97 N.Y. 
S. 84, 110 App.Div. 423, 19 N.Y.Cr. 564. 


[a] Rule applied as to the sale of 
a couch under representations that 
it was covered with “pantasote.” Peo- 
ple v. Hoffheimer, 97 N.Y.S. 84, 110 
App-Div. 423, 19 N.Y.Cr. 564. 


$9. People v. Dantuma, 96 N.E. 
1087, 252 Ill. 561, 39 L.R.A.N.S. 1190, 
Ann.Cas.1912D 370. 


1. Beebe v. Tolerton, etc., Co., 91 
N.W. 905, 117 Iowa 5938. 


2. Acquisition of trade-mark in 
union label see supra § 381. 


Constitutionality of state statutes 
a i ag union labels see supra § 


3. See supra § 64. 
4. People v. Streep, 126 N.Y.S. 172. 


5. Cusimano v. Olive Oil Import- 
ing Co., 38 So. 200, 114 La. 312. 


6 See statutory provisions; 
cases infra this section. 


[a] Statute construed.—Agricul- 
tural Law § 36, forbidding use of or 
traffic in marked milk bottles belong- 
ing to another without his consent, 
covers two distinct classes, dealers 
and shippers; but a “dealer” need 
not be one who ships milk. People y. 
SRE A aes 172 N.Y.S. 560, 184 App. 

iv. i 


Constitutionality see supra § 138. 


and 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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rE facturer; it is merely the dealing in empty bottles 


after the original contents have been removed that 
is prohibited? The mere acceptance of milk in a 
bottle or can and subsequent return of the empty 
container to the dealer is not a use subjecting the 
consumer to the penalty;* and use by a person to 
whom the bottles have been sold by the owner is 
not unauthorized use under some statutes.° Using 
bottles having pasted thereon a lithographed label 
containing the name of the original owner is not a 
violation of a statute making it unlawful for any 
person to use, without the owner’s consent, the bot- 
tles of another with the owner’s name or marks 
“branded, stamped, engraved, etched, blown, im- 
pressed, or otherwise produced” thereupon.t® <A 
criminal intent is necessary to constitute the of- 
fense;*1 and, in order to recover the statutory pen- 
alty, plaintiff must show that defendant’s posses- 
sion was without his consent.12 That the bottle in 
question was left with one of defendant’s customers 
in place of one of defendant’s bottles does not con- 
stitute permission to use it.1% Mere possession 
of registered bottles by certain classes of agents 
or dealers has been made prima facie evidence of 
unlawful use or traffic in violation of the statute.!* 
So use has been made presumptive evidence of un- 
lawful use.1> Mere possession is not use;!® use 
involves an act of some kind.17_ It is no defense to 
an action for a penalty that the contents of the 
receptacle filled with the product of another were 
sold as the product of the second manufacturer and 
not of the owner of the trade-mark.1® That the 


7. People v. Cannon, 34 N.E. 759, 


and has revoked the authority of the | § 


receptacle, the contents of which were protected by 
a registered trade-mark, was also known by the same 
trade-name, and that the value of the receptacle 
when filled far exceeded the value of the contents, 
does not bar the recovery of the penalty;19 nor does 
the fact that the manufacturer filled the receptacle 
prior to the registering of the trade-mark bar a_ 
recovery of the penalty upon a dealer who sold the 
receptacle so filled after the trade-mark was regis- 
tered.?° 


Refilling of registered -bottles is, under stat- 
utes in some jurisdictions, prohibited and made an 
offense,?! and under such statutes it has been held 
that refilling, even with genuine goods, is unlawful.2? 
An act prohibiting the refilling of, or dealing or 
trafficking in, such bottles is directed against deal- 
ing or trafficking therein, and a mere filling of the 
bottles is not an offense; it is a refilling with the com- 
modity with which they were originally filled.2 The . 
acts of such an agent may subject the principal 
to the penalty provided.?4 


[§ 146] c. Depreciating Value of Trade-Marked 
Article. In at least one jurisdiction, statutes have 
been passed forbidding merchants, for the purpose 
of attracting trade for other goods, to appropriate 
a name, brand, trade-mark, reputation or good will 
of a maker of a product in which he deals, or to dis- 
criminate against the same by depreciating the value 
of such products in the public mind, ete., except in 
cases where such goods do not carry any notice 
prohibiting such practice, ete.,2> and such statutes 


367. Prest-O-Lite Co. v. Ray, 147 
N.Y.S. 219 [rev 147 N.Y.S. 138, 162 


1098, 189 N.Y. 32, 645, 10 N.Y.Cr. 497, 
541, 36 Am.S.R. 668. 


8S People v. Ryan, 243 N.Y.S. 644, 
230 App.Div. 252; Milk Bottlers’ Fed- 
eration v. Rosen, 174 N.Y.S. 145 [aff 
176 N.Y.S. 911, 188- App.Div. 918]. 


9. Commonwealth VS Brandon 
Farms Milk Co., 144 N.E. 381, 249 
Mass. 531, 35 A.L.R. 780. 


[a] Payment of deposit for return. 
—wWhere bottles of milk are delivered 
to stores, and storekeepers are re- 
quired to pay five cents for each bot- 
tle in addition to the price for the 
milk, the same amount being repaid 
the storekeeper on return, but return 
is not required, there is a “sale,” or 
“sale or return,” under Gen. L. c 106 
§ 3 (2), or § 21 rule 3, and another 
milk dealer, obtaining possession of 
the bottles and using them, is not 
guilty of detaining registered bottles 
without consent of the owner, in vio- 
lation of Rev. L. ec 72, § 20 (Gen. L. 
e 110 § 22). Commonwealth v. Bran- 
don Farms Milk Co., 144 N.E. 381, 
249 Mass. 531, 35 A.L.R. 780. 


10. People v. Elfenbein, 20 N.Y.S. 
364, 65 Hun 434. 


11. Long Island Bottlers’ Union v. 
Seitz, 73 N.E. 20, 180 N.Y. 243; Pound 
v. Molyneaux, 24 N.Y.S. 592, 71 Hun 
612. : 

[a] Rule applied.—(1) Where a 
corporation, which is engaged in col- 
Jecting from public dumping grounds 
bottles, cans, kegs, and boxes stamp- 
ed with the names of various brew- 
eries which are stockholders in, and 
members of, the corporation and have 
authorized it to collect such articles 
and to deliver them to the breweries 
from which they were originally dis- 
tributed, continues to collect the cans, 
kegs, and boxes of a brewer who has 
attempted to resign from membership 


corporation to collect for him, but 
whose right to resign is disputed by 
the corporation, the action of the cor- 
poration in acquiring possession of 
the property and in detaining it is 
not criminal, and a criminal prose- 
cution therefor is not authorized un- 
der the Bottle Act, authorizing the in- 
stitution of criminal proceedings 
against persons who unlawfully take, 
detain, sell, or traffic in bottles mark- 
ed or stamped with the name of the 
owner. Long Island Bottlers’ Union 
v. Seitz, 73 N.E. 20, 180 N.Y. 243. 
Defendant having no knowledge that 
the container was in his possession, 
and it not being used in his business, 
he is not liable for the statutory pen- 


alty. Pound v. Molyneaux, 24 N.Y. 
S. 592, 71 Hun 612. 
12. Partridge v. Doty, 121 N.Y.S. 


586 [appeal dism 124 N.Y.S. 1124, 140 
App.Div. 916]. 


13. State v. Boyd, 95. A> 232, 28 
Del. 508. 
14. Com. v. Anselvich, 71 N.E. 790, 


186 Mass. 376, 104 Am.S.R. 590; Bell 
v. Gibson, 75 N.Y.S. 753, 71 App.Div. 
472; People v. Sommer, 106 N.Y.S. 
190, 55° Mise. 55, 21 °N.Y.Cr. 349: 


15. People v. Sommer, supra. 
16. People v. Sommer, supra. 
17. People v. Sommer, supra. 


18. Prest-O-Lite Co. v. Ray, 147 N. 
Y.S. 219 [rev 147 N.Y.S. 138, 162 App. 
ee 62 (rev 116 N.E. 350, 220 N.Y. 
522)]. 


[a] Pasting of label over regis- 
tered trade-mark etched upon a recep- 
tacle which indicated that the con- 
tents were those produced by a man- 
ufacturer other than the owner of the 
trade-mark is no defense to the pen- 
alty imposed for the sale of such re- 
ceptacle and contents by Gen. Bus. L. 


(2) | 


App.Div. 62 (rev 116 N.E. 350, 220 
N.Y. 522)]. 


19. Prest-O-Lite Co. v. Ray, supra. 
20. Prest-O-Lite Co. v. Ray, supra. 


21. See statutory provisions; and 
cases infra this section. ; 


22. People v. Luhrs, 111 N.Y.S., 749, 
127 App.Div. 634, 22 N.Y.Cr. 550 [aff 
SON Eee 171195 NeYes37'7, Sob tae 
N.S. 473]; Hostetter Co. v. McGow- 
an, 167 N.vY.S‘\°276, 101 Mise. “502k; 
Hostetter Co. v. Goerling, 173 N.Y.S. 
375. 

23. Com. v. Barbona, 23 Pa.Dist. 
635. 


24. Hostetter Co. v. McGowan, 167 
N.Y.S. 276, 101. Misc. 501; Hostetter 
Co. v. Bruder, 167 N.Y.S. 278. 


[a] Acts of bartender.—(1) Under 
Gen. Bus. L. § 367, giving manufac- 
turers of liquids a right to a penalty 
for sales from their bottles when re- 
filled, a sale by a bartender of a sa- 
loon in the course of business renders 
the saloon keeper liable. Hostetter 
Co. v. McGowan, 167 N.Y.S. 276, 101 
Mise. 501. (2) The proprietor of a 
place which sells adulterated contents 
of plaintiff’s refilled bottles is liable, 
whether he personally makes the sale 
or the adulteration, or is responsible 
for the adulteration. Hostetter Co. v. 
Bruder, 167 N.Y.S. 278. 


25. See statutory provisions. 


[a] Sufficiency of notice.—(1) Un- 
der Act April 1, 1913 (P. L. \p 377) a 
notice under the heading ‘‘License,’” 
forbidding a sale at less than the 
price therein fixed, but not in terms 
prohibiting the practice denounced by 
the statute was held insufficient (In- 
gersoll v. Goldstein, 93 A. 193, 84 N. 
J.Eq. 445) (2) but under Act March 
16, 1916 (P. L. p 235) a notice by a 


474 [63 C.J.] 
have been held constitutional.?* Such statutes, be- 
ing in derogation of the common law, will, in accord- 
ance with the general rule,?7 be strictly construed.”*® 


[§ 147] B. Federal Statutes?®—1. Purpose and 
Construction. The federal Trade-Mark Act®° does 
not create a trade-mark right, but merely provides 
for the registration of marks, the right to which has 
acerued from actual use.*! The act is permissive 
only, and does not affect the rights of owners of un- 
registered common-law trade-marks.*? It is con- 
cerned simply with the mark and not, like the pat- 
ent laws, with invention.2? The purpose of the 
act is to protect honest dealers,** to prevent con- 
fusion®?® and fraud and mistake,*® and not to pro- 
mote them;37 and it should be construed in har- 
mony with the general principles of equity applica- 
ble to the law of trade-marks,?* the act being con- 
sidered as a whole and all parts construed together.*® 


TRADE-MARKS, TRADE-NAMES, 


[§§ 146-148 


congress may have with respect to trade-marks, it 
is incidental to other subjects over which it has 
jurisdiction, because it is not anywhere expressly 
conferred.42, The power is only such as arises from 
the authority to regulate commerce with foreign 
nations and among the several states and with the 
Indian tribes;4? the power to legislate in favor 
of authors and inventors, under which the patent 
and copyright laws are enacted, does not include 
power to legislate upon the subject of trade-marks.** 
Property in trade-marks and the right to their ex- 
clusive use rest upon the laws of the several states 
and depend.on them for protection;*® and congress, 
by virtue of the commerce clause, has no power to 
legislate upon the substantive law of trade-marks,** 
nor does the federal power extend to trade-marks 
used in commerce wholly within a single state.*’ 
In the government of the Philippine Islands, how- 
ever, congress has complete authority to legislate 


Statutes authorizing opposition’? to the registra- 
tion of trade-marks should be broadly construed.*? 


Whatever power 


[§ 148] 2. Constitutionality. 


manufacturer of watches forbidding 
sale at less than the price fixed was 
held valid (Robt. H. Ingersoll & 


Bro. v. Hahne & Co., 101 A. 1030, 88 
N.J.Eq. 222). 
{b] Defense.—Where retailers 


make use of the trade-name and good 
will established after extensive ad- 
vertising, to the extent that the pub- 
lic have associated with the article 
a standard of value, to fool the pub- 
lic into a belief that because a stand- 
ard priced article can be sold at a 
cut price all other goods sold are sim- 
ilarly low priced, in other words ta 
defraud the public, it has been held 
no answer to say that full value is 
given by the retailer for each article 
sold, for if such be the fact, a person 
is defrauded if he buys an article at 
full price for which he has no imme- 
diate need, because he is induced to 
believe it a bargain and thereby de- 
prives himself of the purchase price 
for other purposes for which he might 
have used it if he did not think he 
was getting a bargain. Robert H. 
Ingersoll & Bro. v. Hahne & Co., 108 
A. 128, 89 N.J.Eq. 332. 


26. Robt. H. Ingersoll & Bro. y. 
tiie & Co., 101 A. 1030, 88 N.J.Eq. 


27. See Statutes § 665. 


28. Ingersoll v. Goldstein, 93 A. 
193, 84 N.J-Eq. 445. 


29. Trade-mark as subject of copy- 
right see Copyright and Literary 
Property § 142. 


30. USCA tit 15 § 81 et seq. 


31. Nashville Syrup Co. v. Coca 
Colag CO clom ha bai, pLoge ©.C.AGr 39) 
Ann.Cas.1915B 358 [aff 200 EF. 157]; 
Quaker City Flour Mills Co. v. Quak- 
er Oats Co., 438 App.D.C. 260. 


32. Ohio Baking Co. v. National 
Biscuit Co., 127 F. 116, 62 C.C.A. 116 
[cert den 25 S.Ct. 788, 195 U.S. 630, 
49 L.Ed. 352]; Traiser v. J. W. Doty 
‘Cigar Co., 84 N.E. 462, 198 Mass. 327, 
15 Ann.Cas. 219. 


33. Lufkin Rule Co. v. Master Rule 
Mfg. Co., 40 F.(2d) 991. 

34. National -Cigar Stands Co. v. 
Frishmuth Bro. & Co., 54 App.D.C. 
2b, 2970. ES 348. 

35. National’ Cigar Stands Co. vy. 
Frishmuth Bro. & Co., supra; In re 


S. C. Herbst Importing Co., 30 App. 
DICH 29.7: 


36. Standard Oil Co. v. Independ- 
ent Oil Men of America, 58 App.D.C. 
372, 30 F.(2d) 996. 


37. Standard Oil Co. v. Independ- 
ent Oil Men of America, supra; Na- 
tional Cigar Stands Co. v. Frishmuth 
Pree: & Co., 54 App.D.C. 275, 297 F. 


38. B. F. Goodrich Co. 
meyer, 40 F.(2d) 99. 


39. J. B. Williams Co. vy. Williams, 
48 F.(2d) 398. 


40. Interference or opposition gen- 
erally see infra §§ 173-184. 


41. United Shoe Machinery Corpo- 
ration v. Compo Shoe Machinery Cor- 
poration, 56 F.(2d) 292. 


42. Traiser v. J. W. Doty Cigar Co., 
84 N.E. 462, 198 Mass. 327, 15 Ann. 
Cas. 219. 


43. United Drug Co. v. Theodore 
Rectanus Co., 39 S.Ct. 48, 248 U.S. 90, 
63 L.Ed. 141 [aff 226 F. 545 (rev 206 
F. 570)]; Louis Bergdoll Brewing Co. 
v. Bergdoll Brewing Co., 218 F. 131; 
Rossmann y. Garnier, 211 F. 401, 128 
@:CLA; 73 [mod 195 ES 175) Un Siew: 
Koch, 40 F. 250, 5 L.R.A. 130; Macau- 
lay v. Malt-Diastase Co., 55 App.D.C. 
277, 4 F.(2d) 944; Smail vy. Sanders, 
20 N.E. 296, 118 Ind. 105; Oneida 
Community v. Oneida Game Trap Co., 
154 N.Y.S. 391, 168 App.Div. 769 [aff 
150 N.Y.S. 918]. See U. S. v. Steffens, 
100 U.S. 82, 25 L.Hd. 550 (holding the 
act of 1876 [19 U. S. St. at L. 141] un- 
sonstitutional as not confined to trade- 
marks used in foreign or interstate 
commerce, but expressly leaving un- 
decided the question whether the 
trade-mark bears such a relation to 
commerce in general terms as to bring 
it within congressional control when 
used or applied to the classes of com- 
merce which fall within that control). 
But see Coca-Cola Co. v. Old Domin- 
ion Beverage Corporation, 271 F. 600, 
certiorari denied Old Dominion Bey- 
erage Corporation yv. Coca-Cola Co., 
41 S.Ct. 624, 256 U.S. 708, '65 L.Ed, 
1179 (holding that where the owner 
of a registered trade-mark and an in- 
fringer both used their marks in in- 
terstate as well as intrastate com- 
merce, the trade-mark Owner may in- 
voke the federal statutes, no matter 


v. Hock- 


upon the substantive law of trade-marks.*® 


Registration of trade-marks.*® 
constitutional right to provide a federally controlled 


Congress has the 


how narrow the construction of the 
protection that they can constitution- 
ally give). 

44. U.S. v. Steffens, 100 U.S. 82, 
25 L.Ed. 550; Leidersdorf y. Flint, 15 
F.Cas.No. 8,219, 8 Biss. 327, 6 Report- 
ers 739,. 18. Alb. bid.) Soon 4290 ToUNONE 
Wkly.Dig. 360; Smail v. Sanders, 20 
N.E. 296, 118 Ind. 105; Oneida Com- 
munity v. Oneida Game Trap Co., 154 
N.Y.S. 391, 168 App.Div. 769 [aff 150 
N.Y.S. 918]. Contra Duwell v. Bohm- 
er, 8 F.Cas.No. 4,213, 2 Flipp. 168, 6 
Reporter 262, 14 Off.Gaz. 270 (hold- 
ing that trade-mark statutes are sub- 
stantially copyright statutes). 


[a] Reason for rule-—The maker 
of a trade-mark is neither an “author” 
nor “inventor,” and a trade-mark is 
neither a “writing” nor a “discovery” 
within the meaning of U. S. Const. art 
1 § 8 cl 8. Leidersdorf vy. Flint, 15 
F.Cas.No. 8,219, 8 Biss. 327, 6 Reporter 
739, 18 Alb.L.J. 382, 429, 7 N.Y.WkEly. 
Dig. 360. 

45. United Drug Co. v. Theodore 
Rectanus Co., 39 S.Ct. 48, 248 U.S. 90, 
63 L.Ed. 141 [aff 226 F. 545 (rev 206 
F. 570)]; U. S. v. Steffens, 100 U.S. 
82, 25 L.Ed. 550; Louis Bergdoll 
Brewing Co. v. Bergdoll Brewing Co., 
21S) esol 


46. American Trading Ca. v. H. B. 
Heacock 'Co.,.) 52: S.Ct: 387), 285 Us: 
247; American Foundries y. Robert- 
son, 46 S.Ct. 160, 269 U.S..372, 70 E. 
Ed. 317: A. Leschen & Sons Rope Co. 
v. American Steel & Wire Co., 55 F. 
(2d) 455; Sun-Maid Raisin Growers 
of California v. American Grocer Co., 
40 F.(2d) 116, 17 Ct.Cust.&Pat*App. 
1034; In re Spalding, 27 App.D.C. 314. 


[a] Thus congress has no power 
to declare what are lawful trade- 
marks, and what are not, or to say 
that any alleged marks can be appro- 
priated without a prior use. In re 
Spalding, 27 App.D.C. 314. 


47. <A. Leschen, ete., Rope Co. v. 
Broderick, etc., Rope Co., 26 S.Ct. 425, 
201 U.S) 1665°50" Ted S710 s SOM Ss Ze 
Steffens, 100 U.S. 82, 25 L.Ed. 550; 
Perlberg v. Smith, 62 A. 442, 70 N. 
J.Eq. 638. 


48. American Trading Co. v. H. BE. 
Fp Co., 52 S.Ct. 387, 285 U\S. 


49. Registration generally s in- 
fra §§ 149-172. z ment 


For later cases, developments and changes in the law see Annotations, same title and section number 
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{§§ 148-149] AND UNFAIR 


place of registration and to deny registration there- 
in where confusion would likely result to the trade 
from the trade-mark use of such registered marks.°° 
Such legislation is the mere regulation of a pre- 
existing right®! and is based upon the interstate 
character of the act.5? The act of March 3, 1881, 
drawn under the commerce clause of the constitu. 
tion, has been generally considered as constitution- 
al,°* although grave doubts have been expressed,*4 
and the power of congress to legislate upon the sub- 
ject of trade-marks, either under the commerce 
clause, or any other clause of the constitution, has 
been denied by a circuit court case.®® The so-called 
ten-years clause of the Act of 19055® is not dis- 
eriminatory or based upon an arbitrary classifica- 
tion,®* and it has been said that there is no valid con- 
stitutional objection to the validity of the section.®8 
Registration is regulated entirely by statute®® and 
there is no such property right acquired by registra- 
tion as either forbids regulation or abolition by 
subsequent act of congress.®° Congress therefore 
has power to make a remedial statute permitting the 
registration to be challenged by a proceeding for 
eancellation applicable to previous registrations.®* 


50. A. Leschen & Sons Rope Co. v. 


7 ean Steel & Wire Co., 55 F.(2d) 59. 


51. Louis Bergdoll Brewing Co. y. 60. Given v. 
Bergdoll Brewing Co., 218 F. 1381. 


200 F. 153. 


OSs V. 


See infra § 163. 


New York Athletic 
Club, 42 App.D.C. 
Stephano Bros., 41 App.D.C. 590. 
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[§ 149] 3. Persons Entitled to Registrations. The 
owner of a trade-mark used in commerce with foreign 
nations or among the several states or with Indian 
tribes, provided such owner shall be domiciled with- 
in the United States or resides in or is located in 
any foreign country legally affording similar pro- 
visions to citizens of the United States, may obtain 
registration for such trade-mark.®2 Only the owner 
of | the trade-mark may register it,°? ownership being 
a condition precedent to registration ;°4 and the 
owner of a trade-mark will not be hampered or em- 
barrassed in the legitimate extension of his business 
by the registration of the mark to another.*® While 
the owner must also show that the mark has been 
used on goods in interstate commerce,®*® such use 
may be shown to have occurred at any time prior 
to the application for registration.67 The owner, 
to secure registration of his mark, is not necessarily 
required to establish prior use over his opponent 
in interstate commerce,*® and a party trespassing 
upon the rights of the owner of a trade-mark, and 
using the mark in interstate commerce, acquires no 
right thereby to registration.®® The question of 
priority depends wholly upon the question of title 


U.S. 677, 62 L.Ed. 934]. 


[b] Registration refused to appli- 
cant not owner.—(1) Where mark 
had not been abandoned by the own- 
er. Belden v. Zophar Mills, 34: F. 
(2d) 125. (2) Where a trade-mark 


558; Stamatopoul- 


52. Louis Bergdoll Brewing Co. v. 
Bergdoll Brewing Co., supra. 


53. Rossman v. Garnier, 211 F. 401, 
128 C.C.A. 73 [mod 195 F. 175]; Hen- 
nessy v. Braunschweiger, 89 F. 664. 


54. Illinois Watch-Case Co. v. El- 
gin Nat. Watch Co., 94 F. 667, 35 C. 
C.A. 237 [aff 21 S.Ct. 270,.179 U.S. 665, 
45 L.Ed. 365, and rev 89 F. 487]. 


[a] Thus (1) it was held that the 
constitutionality of this act was so 
doubtful that the court would not ex- 
ercise jurisdiction between citizens of 
the same state. Illinois Watch-Case 
Co. v. Elgin Nat. Watch Co., 94 F. 667, 
SOCIO AN I 231 Late pel oe Ct. 270,08 179 
U.S. 665, 45 L.Ed. 365, and rev 89 
F. 487]. (2) Upon appeal, the su- 
preme court refused to consider this 
question because not necessary to a 
determination of the case. Elgin Nat. 
Watch Co. v. Illinois Watch Case Co., 
peso ge 270, 179 U.S. 665, 45 L.Ed. 
365. 


55. Leidersdorf v. Flint, 15 F.Cas. 
No. 8,219, 8 Biss. 327, 6 Reporter 739, 
18 Alb.L.J. 382, 429, 7 N.Y.Wkly.Dig. 
360 [foll Day v. Walls, 7 F.Cas.No. 
3,692] (holding Act of 1870 [16 U.S. 
St. at L. 198] not sustainable under 
interstate commerce clause). 


56. “And provided further, that 
nothing herein shall prevent the reg- 
istration of any mark used by the 
applicant or his predecessors, or by 
those from whom title to the mark 
is derived, in commerce with foreign 
nations or among the several states, 
or with Indian tribes, which was in 
actual and exclusive use as a trade- 
mark of the applicant or his predeces- 
sors from whom he derived title for 
ten years next preceding the passage 


Ofsthis/act.../37 U. iS. Sti-at'L.-726.-§ 
2; USCA tit 15 § 85 
57. Coca-Cola Co. v. Nashville Syr- 


up Co., 200 F. 153. 


58. Rossmann v. Garnier, 211 F. 
401, 128 C.C.A. 73 [mod 195 oo 175); 
Coca-Cola Co. v. Nashville Syrup Co., 


[63 C. J.—27] 


Effect of a yaad generally see 
infra §§ 205-209. 


- 61. Stamatopoulos v. 
Bros., 41 App.D.C. 590. 


Cancellation proceedings generally 
see infra §§ 185-190. 


62... USCA tit 15°°§ 81. 
eases infra this section. 


[a] Cases under act of 1881.— 
Sorg v. Welsh, 16 Off.Gaz. 910, Price 
&S.T.M.Cas. 220; In re Bush, 10’ Off. 
Gaz. 164; In re Boehm, 8 Off.Gaz. 
319; U. S. v. Duell, 17 App.D.C. 471. 


63. Macaulay v. Malt-Diastase 
Co., 55 App.D.C. 277, 4 F.(2d) 944. 
And see cases infra this note. 


[a] Registration granted to own- 
er.—(1) The dissolution of a part- 
nership which had been using a par- 
ticular trade-mark, and the transfer 
of the factory to one partner, with 
all assets pertaining thereto, trans- 
ferring the right to use that mark, 
authorizes such partner’s assignee to 
registration of the mark under the 
ten-year clause of the Trade-Mark 
Act. J. E. Bates & Co. v. A. J. Bates 
Con 256 7A pp. DiG771305;, 45... (2d) b28. 
(2) A merchant, having the exclusive 
right to sell in the United States a 
patented article made by the pat- 
entees in England, and who adopted 
and used exclusively for more than 
ten years prior to 1905 a trade-mark 
indicating the origin of sale of such 
article in this country, is, on the ex- 
piration of the patent, entitled to its 
registration under Act Febr. 20, 1905 
§ 5, and to its protection from in- 
fringement by the English patentees. 
Hughes v. Alfred H. Smith Co., 205 F. 
S02F fait, 209) 237, A 26NC IES As 1797. 
(3) Although a party acquired no 
rights by a- bare license to use a reg- 
istered trade-mark, where, by its own 
subsequent use thereof, it acquired a 
good title to the trade-mark, it is 
entitled to registration. Standard 
Brewery Co. of Baltimore City v. In- 
terboro Brewing Co., 229 F. 543, 144 
C.C.A. 3 [cert dism 38 S.Ct. 315, 246 


Stephano 


And see 


was claimed by two applicants, and a 
third party used the mark long be- 
fore either party had adopted it. 
Williams Evangeline Confection Co. 
v. U. R. S. Candy Stores, 54 App.D.C. 
68, 294 F. 999. (3) Where a film pro- 
ducer entered into a contract with a 
magazine publisher for the use of 
news items taken from a magazine 
for exhibition on moving picture 
screens under the heading ‘‘Topics of 
the Day Selected from the Press of 
the World by” such magazine, and 
where the producer undertook to de- 
fray all expenses, and the only con- 
sideration moving to the publisher 
was the publicity received, the pub- 
lisher was not entitled to registra- 
tion of the words “Topics of the 
Day” as trade-mark applied to mov- 
ing picture films. Funk & Wagnalls 
Cov. Natiges Films, 55 App.D.C. 152, 
3 : (2d) 93 


4. Aiseailsey v. Malt-Diastase 
tebe 55 App.D.C. 277, 4 F.(2d) 944. 


65. Etablissements Rene Beziers, 
Societe Anonyme v. Reid, Murdoch & 
Co., 48 F.(2d) 946; B. F. Goodrich Co. 
v. Hockmeyer, 40 F.(2d) 99; E-Z 
Waist Co. v. Reliance Mfg. Co., 52 
App.D.C. 291, 286 F. 461; Canton Cul- 
vert & Silo Co. v. Consolidated Car- 
Heating Co., 44 App.D.C. 491; Sim- 
plex Electric Heating Co. v. Gold Car 
Pens & Lighting Co., 43 App.D.C. 


66. Macaulay  v. Malt-Diastase 
Co., 55 App.D.C. 277, 4 F.(2d) 944. 


[a] Act of 1881 did not extend to 
interstate commerce, but was strict- 
ly limited to commerce with foreign 
nations and Indian tribes. arner v. 
Searle, ete., Co., 24 S.Ct. 79, 191 U.S. 
195, 48 L.Ed. 145. 


67. Macaulay v. 
Co:, 55 App.D.C. 277, 


68. Macaulay ¥. 
Co., supra. 


69. Macaulay v. 
Co., supra. 


Malt-Diastase 
4 F.(2d) 944. 


Malt-Diastase 


Malt-Diastase 
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in the mark by prior adoption and use, whether in 
interstate or intra-state commerce.‘ 
an interest and a special owner is such an owner 
as to entitle him to the benefit of the act;7+ 
the patentee of a machine has the right to adopt 
and register a trade-mark under which to sell it, 
regardless of the fact that a patent has been ob- 
The fact that the owner of a trade-mark 
had knowledge of, and acquiesced in, another’s use 
cannot be considered in determining the right of 
A party not entitled 
to use certain words unless accompanied by unreg- 
istrable language is not entitled to registration." 


tained.*2 


such other to registration."* 


70. Macaulay ov. Malt-Diastase 


Co., supra. 


71. Lalanne v. F. R. Arnold & Co., 
39 F.(2a) 269; Scandinavia Belting 
Co. v. Asbestos & Rubber Works of 
Ameriea, 257 ..°937,.169>C.C. A. 87 
[cert den 389 S.Ct. 494, 250 U.S. 644, 
63 L.Ed. 1186]. 


[a] Tlustration.—A corporation, 
to whom a foreign manufacturer had 
agreed to sell its products exclusive- 
ly in this country and to give exclu- 
sive use of its trade-mark for a peri- 
od longer than the period of regis- 
tration, is an “owner” of the trade- 
mark éntitled to register it under the 
trade-mark act, the word “owner” in 
statutes being given a varied sig- 
nificance according to the context; 
and, even if the corporation is an 
agent of the manufacturer it is an 
agent with an interest and a special 
owner entitled to the benefit of the 
act. Lalanne v. F. R. Arnold & Co., 
89 F.(2d) 269; Scandinavia Belting 
Co. v. Asbestos & Rubber Works of 
America, 257 F. 987, 169 C.C.A. 87 
[cert den 39 S.Ct. 494, 250 U.S. 644, 
63 L.Ed. 1186]. 


72, In re Pitney-Bowes Postage 
Meter Co., 56 App.D.C. 19, 6 F.(2d) 
vawe 


73. Fact that the owner of a 
trade-mark had knowledge of and 
acquiesced in another’s use cannot be 
considered in determining the right 
of such other to registration. HEtab- 
lissements Rene Beziers, Societe An- 
onyme v. Reid, Murdoch & Co., 48 F. 
(2d) 946. 


74. Hamilton, Brown Shoe Co. v. 
Sam B. Wolf Sons Co., 39 F.(2d) 272. 


[a] Bule applied where applicant 
was authorized to use the words 
“American Lady” as a_ trade-mark 
only when accompanied by the man- 
ufacturer’s name and the word 
. “makers.” Hamilton, Brown Shoe 
Co. v. Sam B. Wolf Sons Co., 39 F. 
(2d) 272. 


75. Registration of: 
eat. or fanciful words see infra 
151. 


Color see infra § 152. 
Descriptive words see infra § 153. 


Emblem of fraternal society or in- 
oor porated organization see infra § 


Flag or insignia of municipality, 
state, or nation see infra § 155. 

Geographical names or terms see in- 
fra § 156. 

Marks likely to cause confusion see 
infra §§ 158-161. 

Names of individuals, firms, corpora- 
nana or associations see infra § 
76. Macaulay v. Malt-Diastase 

Co., 55 App.D.C. 277, 4 F.(2d) 944. 
Constitutionality of federal trade- 
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An agent with 


and 


Crea: statutes generally see supra § 


77. USCA tit 15 § 81 et seq. 


78. H. Kuhn & Sons v. Letts, 50 
App.D.C. 104, 267 F. 748. 


[a] Independent or incidental use 
by third party.—Where parties out- 
side a state wrote to friends in the 
state and had them purchase cloth- 
ing from a department store and send 
it to them, the proprietor of the store 
was not engaged in interstate busi- 
ness,“so as to entitle him to a regis- 
tration of a trade-mark used on his 
clothing, under the Trade-Mark Act 
(USCA tit 15 § 82). H. Kuhn & Sons 
v. Letts, 50 App.D.C. 104, 267 F. 748. 


79. Gray v. Armand Co., 58 App. 
D.C. 50, 24 F.(2d) 878; H. Kuhn & 
oe Letts, 50 App.D.C. 104, 267 


[a] Under Act of March 3, 1881 
the state of South Carolina was de- 
nied registration of a trade-mark for 
liquors sold in Canada by a state 
commissioner, where such sales were 
not authorized by the state’s Dis- 
pensary Act. Seymour v. U. S., 2 
App.D.C. 240 [error dism 14 S.Ct. 871, 
153 U-S.. 353, “38, L.Ed. -742)]; 


80. Sun-Maid Raisin Growers of 
California v. American Grocer Co., 40 
W.(2d) 116. 


81. A. Leschen, etc., Rope Co. v. 
Broderick, ete., Rope Co., 26 S.Ct. 425, 
201 U.S.. 166, 50 L.Ed. 710 [aff 134 
BF. 571, 67 C.C.A. 418]; In re General 
Petroleum Corporation of California, 
49 F.(2d) 966; Jung Arch Brace Co. 
v.. Scholl ‘Mfg. Co., 36 F.(2d) 1007; 
Ludington Novelty Co. v. Leonard, 
EUS ENS. OS hfiait 12h bi Lb 59621 Cs OAc 
269, cert den 25 S.Ct. 797, 197 U.S. 
620, 49 L.Ed. 909]; Brower vy. Boul- 
ton, 53 FF. 389 [aff 58 B. 888, 7 C.C.A. 
567]; Smith v. Reynolds, 22 F.Cas. 
No. 13,098, 10 Blatchf. 100, 3 Off.Gaz. 
214 [aff 22 F.Cas.No. 13,099, 13 
Blatchf. 458]; Hx p. Frieberg, 20 Off. 
Gaz, 1164; Ex p. Farnum, 18 Off. 
Gaz. 412; Ex p. Pace, 15 Off.Gaz. 909; 
In re Richardson, 3 Off.Gaz. 120; Hx 
p. Dawes, 1 Off.Gaz. 27; In re Gregg 
& Son, 58 App.D.C. 70, 24 F.(2d) 898; 
Gray v. Armand Co., 58 App.D.C. 50, 
24 E.(2d) 878; In re Gotham Silk 
Hosiery Co., 57 App.D.C. 266, 20 FE. 
(2d) 282; In re Dolly Varden Choc- 
olate Co., 55 App.D.C. 141, 2 F.(2d) 
943; Hay v. Malone, 50 App.D.C. 399, 
273 EF. 368; In re Fitzpatrick Bros., 
48 App.D.C. 241; Quaker City Mills 
Co. v. Quaker Oats Co., 43 App.D.C. 
260; Hump Hairpin Co. v. De Long 
Hook & Eye Co., 39 App.D.C. 484; 
Planten v. Canton Pharmacy Co., 33 
App.D.C. 268; Johnson v. Whelan, 33 
App.D.C. 4; Hannis Distilling Co. v. 
George W. Torrey Co., 32 App.D.C. 
530; In _re Central Consumers Co., 
32 App.D.C. 523; Kentucky Distil- 
leries, etc., Co. v. Old Lexington Club 
Distilling Co:, 31 App.D.C. 223; Win- 
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[§ 150] 4. Marks Registrable7°—a. In General. 
Use in interstate commerce being essential to con- 
fer upon congress constitutional jurisdiction over 
trade-marks,’® to be entitled to, registration under 
the Trade-Mark Act™* a mark or name must have 
been used by applicant himself or by one for him*® 
in commerce with foreign nations, or among the 
states, or with Indian tribes;7® and, since congress 
by the enactment of the Trade-Mark Act never in- 
tended to authorize the registration of a trade-mark 
the use of which could be prevented by resort to com- 
mon law,®° it must be a valid, existing, technical, com- 
mon-law trade-mark,! except. that nontechnical 


chester Repeating Arms Co. v. Peters 
Cartridge Co., 30 App.D.C. 505; Wor- 
ster Brewing Corp. v. Rueter, 30 App. 
D.C. 428; In re National Phonograph 
Co., 29 App.D.C. 142; In re American 
Circular Loom Co., 28 App.D.C. 446; 
In re Standard Underground Cable 
Co., 27 App.D.C. 320; In re Spalding, 
2% App... 3145/0. ‘S..weDuelle 17 
App.D.C. ' 471; Seymour v. United 
States ex rel. State of South Carolina, 
2 App.D.C. 240 [error dism 14 S.Ct. 
S71, 6 L532 iS. Joos, pros Muse srt Acie 
Chase v. Mayo, 121 Mass. 343. 


“The Trade-Mark Act provides for 
the registration of actual, and not 
fictitious, trade-marks.” In re Fitz- 
patrick Bros., 48 App.D.C. 241, 242. 


[a] Marks serving useful purpose. 
—By the trade-mark act it is intend- 
ed to limit the selection of marks for 
registration to mere arbitrary words 
or designs, the value of which will 
consist alone in their becoming fixed 
in the public mind through continued 
use on the goods of the owner, and 
not to permit marks to be registered 
which are such as will in themselves 
enhance the sale or value of the arti- 
cle to which they are applied. In re 
Ses Consumers Co., 32 App.D.C. 

oO. 


_ (b] Actual use as trade-mark (1) 
is essential to registration. Hay v. 
Malone, 50 App.D.C. 399, 273 F. 363; 
Quaker City Mills Co. v. Quaker Oats 
Co., 43 App.D.C. 260; Planten v. Can- 
ton Pharmacy Co., 33 App.D.C. 268; 
Johnson v. Whelan, 33 App.D.C. 4. 
(2) So the right to register the word 
“Quaker,” as applied to flour, cannot 
be predicated upon previous use of 
the words “Quaker City,” as applied 
to that product. Quaker City Flour 
Mills Co. v. Quaker Oats Co., supra. 


{c] Use in commerce.—(1) To be 
entitled to registration, a mark must 
be used on an article of commerce, 
and used in commerce. In re Gregg 
& Son, 58 App.D.C. 70, 24 F.(2d) 898. 
(2) Under the Trade-Mark Act (US 
CA tit 15 § 82), which requires proof 
of use of a trade-mark, such as to 
give the applicant the exclusive right 
thereto to entitle it to registration, 
the use of a label prior to its regis- 
tration as a trade-mark does not con- 
stitute a publication which imvali- 
dates the trade-mark. G. Heileman 
Brewing Co. v. Independent Brewing 
Coin DOTS E489) sie" C. CALS 3t 


[d] Application to vendible goods. 
—(1) To be registered, a trade-mark 
must be applied to vendibie goods. 
Gray v. Armand Co., 58 App.D.C. 50, 
24 F.(2d) 878. (2) Soa service cor- 
poration, repairing, cleaning, reno- 
vating, and dyeing fabrics and furs, 
is not entitled to registration of a 
mark attached to goods when return- 
ed to owners. In re Gregg & Son, 
58 App.D.C. 70, 24 F.(2d) 898. 


[e] Affixation to goods.—Since 


For later cases, developments and changes in the law see Annotations, same title and section number 


ee 
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§§ 150-153] 


marks actually and exelusively used by applicant and 
his predecessors for ten years next preceding Febru- 
: With this excep- 
tion mere secondary meaning names, although entitled 
_to protection under the doctrine of unfair competi- 
tion,®* are not entitled to registration as trade- 
marks.’* The several features of a trade-mark may 
not be segregated and separately registered;®> and 
a combination of nonregistrable words is not enti- 
t A trade-mark eannot be an 
integral part of the goods and function in connec- 
tion with them,’? and the configuration of an article 
having utility is not the subject of trade-mark pro- 
The right to use a trade-mark does not 
necessarily carry with it the right to register it.®® 


Deceptive marks are not registrable.®° 


ary 20, 1905, may be registered.§? 


tled to registration.’® 


tection.88 


Temporary discontinuance of a trade-mark does 
not deprive the owner thereof of the right of regis- 


tration.®1 


proverty in a trade-mark, without 
which there can be no legal registra- 
tion, is acquired not by the inven- 
tion or discovery of a word or sym- 
bol, or by advertisement, but only by 
attaching or affixing it to the articles 
of merchandise for which it is in- 
tended to be used as a trade-mark, 
such attachment or affixation is nec- 
essary to make the mark registrable. 
Hump Hairpin Co. v. De Long Hook 
& Eye Co., 39 App.D.C. 484. 


{f] Mark held registrable gener- 
ally.—“‘Silver Flash” as_trade-name 
for gasoline. Western Oil Refining 
Co. v. Jones, 27 F.(2d) 205. 


[g] Marks held not registrable 
as technical trade-marks.—(1) Col- 
ored stripe, not restricted to any dis- 
tinctive color, woven into stockings. 
In re Gotham Silk Hosiery Co., 20 F. 
(2d))- 282) bbT © App.D.C.. 266: (2) 
“When Words Fail-—Send,” as trade- 
mark for candy. In re Dolly Varden 
Chocolate Co., 55 App.D.C. 141, 2 F. 
(2a) 948. 

(1) 


{h] Abandoned trade-marks 
may not be registered. Hannis Dis- 
tilling Co. v. George W. Torrey Co., 
32 App.D.c. 530. (2) Abandonment 
of trade-marks generally see infra 8 
226. 


What constitutes trade-mark gen- 
erally see supra §§ 1-13. 


82. See infra § 157. 
83. See supra §§ 100-136. 


84. <A. Leschen, etc., Rope Co. v. 
Broderick, etc., Rope Co., 26 S.Ct. 425, 
201 U.S. 166, 50 L.Ed. 710; Smith v. 
Reynolds, 22 F.Cas.No. 13,098, 10 
Blatchf. 100, 3 Off.Gaz. 214. 


85. Ostermoor & Co. v. Rose 
Spring & Mattress Co., 55 App.D.C. 
307, 5 F.(2d) 268; Planten v. Canton 
Pharmacy Co., 33 App.D.C. 268. 


[a] Thus a party may not segre- 
gate his trade-mark, 
tering éach of its features separate- 
ly, thereby prevent the registration 
by another party of any particular 
part of the mark as actually used, 
notwithstanding such registration 
and use by another party would cause 
no confusion to the trade and no 
prejudice to the first registrant. Os- 
termoor & Co. v. Rose Spring & Mat- 
tress Co., 55 App.D.C. 307, 5 F.(2d) 
268; Planten v. Canton Pharmacy 
Co., 338 App.D.C. 268. 


86. In re Meyer Brothers Coffee, 
ete., Co., 32 App.D.C. 277. 5 

[a] Thus a mark registrable as 
a trade-mark cannot be made by com- 


and, by regis- | 


AND UNFAIR COMPETITION 
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[§ 151] b. Arbitrary or Fanciful Words.®? Arbi- 
trary or fanciful words have special signifiance in 
trade-mark law, and are subject to registration.®? 


[§ 152] c. Color.°4 
color alone is its distinguishing characteristic;®® 
a registrant may not, under a general color descrip- 
tion in his registration, secure a valid trade-mark 
upon one specific color.®® 


[§ 153] d. Descriptive Words and Devices.°? Un- 
der the Trade Mark Registration Act registration 
of a mark which consists “merely in words or de- 
vices which are descriptive of the goods with which 
they are used, or of the character or quality of such - 
goods,” is not permitted.®§ 
claratory of existing law®® and forbids the use of 
a word or term as a trade-mark which is descriptive 
of the manner or process by which, or the ingredients 
with which, an article is made,! or which, although 


A mark is not. registrable if 


This provision is de- 


it does not accurately describe the article referred 


bining two nonregistrable words, 
Such as “America” and ‘Strength.’ 
In re Meyer Brothers Coffee, etc., Co., 
32 App.D.C. 277. 


87. In re National Stone-Tile Cor- 
poration, 57 F.(2d) 382; Weil-McLain 
Co. v. American Radiator Co., 57 F. 
(2d) 353; In re Walker-Gordon Lab- 
oratory Co., 53 F.(2d) 548; In re Ver- 
tex Hosiery Mills, 45 F.(2d) 249; In 
re Dennison Mfg. Co., 89 F.(2d) 720; 
Goodyear Tire & Rubber Co. v. Rob- 
se 25 F.(2d) 833 [aff 18 F.(2d) 

Dats 


. [a] Mark held integral part of 
merchandise or having utilitarian 
purpose.—(1) Ridge knit into stock- 
ing. Inre Vertex Hosiery Mills, 45 F. 
(2d) 249. (2) Substantially silver- 
colored cap for milk bottles. In re 
Walker-Gordon Laboratory Co., 53 F. 
(2d) 548. (3) Trade-mark for use on 
house-heating boilers, consisting of a 
band of red color interposed between 
contrastingly colored ends of boiler. 
Weil-McLain Co. v. American Radi- 
ator Co., 57 F.(2d) 353. (4) Shallow 
indentation or groove formed in edge 
of webs and end walls of hollow tile. 
In re National Stone-Tile Corpora- 
tion, 57 F.(2d) 382. (5) Device con- 
sisting of .diamond-shaped projec- 
tions to be impressed on the tread of 
automobile tires. Goodyear Tire & 
Rubber Co. v. Robertson, 25 F.(2d) 
833 [aff 18 E.(2d) 639]. (6) Urn- 
shaped figure forming patch for tag. 
us re Dennison Mfg. Co., 39 #.(2d) 
720. 


88. In re National Stone-Tile Cor- 
poration, 57 F.(2d) 382. 


g9. A. Leschen & Sons Rope Co. v. 
American Steel & Wire Co., 55 F. (2d) 
55. 


90. In re Dentz & Ortenberg, 54 
App.D.C. 265, 296 F. 1012. 


[a] Zlustration.—The Patent Of- 
fice will refuse registration of the 
words “House of France” as a trade- 
mark for blouses, waists, gowns, and 
dresses to one who was neither a 
French firm nor a branch of a French 
firm, as it would be deceptive. In re 
Dentz & Ortenberg, 54 App.D.C. 265, 
296 F. 1012. 


91. 3B. Fischer & Co. v. Knicker- 
bocker Mills, 42 App.D.C. 570. 


92. As subject to appropriation as 
exclusive trade-mark generaily see 
supra §§ 45, 46. 

93. Sun-Maid Raisin Growers of 
California v. Mosesian, 258 P. 630, 84 
Cal.App. 485. 


94. As subject to appropriation as 
exclusive trade-mark generally see 
Supra § 56. 


95. <A. Leschen & Sons Rope Co. v. 
American Steel & Wire Co., 55 F.(2d) 
455; In re Walker-Gordon Labora- 
tory Co., 53 F.(2d) 548; In re General 
Petroleum Corporation of California, 
49 F.(2d) 966; In re W. T. Grant Co., 
58 App.D.C. 289, 29 F.(2d) 877; In re 
Johns-Manville, 55 App.D.C. 142, 2 FB. 
(2d) 944. 


_[a] Rule applied.—(1) A substan- 
tially silver-colored cap for milk bot- 
tle is not registrable as a trade- 
mark of color standing alone. In re 
Walker-Gordon Laboratory Co., 53 F. 
(2a) 548. (2) A trade-mark consist- 
ing of coloring the outer and inner 
faces of a grinding wheel on a hand 
drill is properly denied registration. 
In re W. T. Grant Co., 58 App.D.C. 
289, 29 B.(2d) 877. (3) A mark con- 
sisting of a colored band, not re- 
stricted to any distinctive color, plac- 
ed on the inside wall and at one end 
of a section of cylindrical pipe cov- 
ering, is not subject to registration 
as a trade-mark. In re Johns-Man- 
ville, 55 App.D.C. 142, 2 F.(2d) 944. 


96. Lufkin Rule Co. v. Master 
Rule Mfg. Co., 40 F.(2d) 991. 


97. As subject to appropriation as 
exclusive trade-mark generally see 
supra §§ 43, 44. 


98. USCA tit 15 § 85. 


99. In re National 
Co., 29 App.D.C. 142. 


1. Sun-Maid Raisin Growers of 
California v. Mosesian, 258 P. 630, 84 
Cal.App. 485. And cases infra this 
note. ; 


[a] Words or devices held de- 
scriptive—(1) “Al-Kol”’ as. trade- 
mark to be used on alcohol prepara- 
tions for massage. American Drug- 
gists’ Syndicate v. U. S. Industrial 
Alcohol Co., 55 App.D.C. 140, 2 F.(2d) 
942. (2) “Asbestos,” asa trade-mark 
for asbestos engine and machinery 
packing. H. W. Johns-Manville Co. 
v. American Steam Packing Co., 33 
App.D.C. 224.- (3) “Asbestos,” as ap- 
plied to shoes made of leather and 
asbestos. Johnson vy. Brandau, 32 
App.D.C. 348. (4) “Autographic,” as 
applied to manifold registers, sales 
registers, and like articles. In re Au- 
tographic Register Co., 39 F.(2d) 718. 
(5) “Black Capsules.” Planten_ v. 
Canton Pharmacy Co., 33 App.D.C. 
268. (6) Blue color imparted to gas- 
oline as trade-mark. In re Sun Oil 
Co., 49 F.(2d) 965. (7) ‘Calcyanide,’’ 
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to by it, is descriptive of characteristics or qualities 
“Merely descriptive” means only 
descriptive, or nothing more than descriptive.* It 
is immaterial whether a mark is truly or falsely 
descriptive,* and registration will be denied to de- 
scriptive terms although they in fact misdescribe 
the articles on which they are used.® 
pick out some particular part of an arbitrary word, 


of that article.? 


as applied to fumigants. California 
Cyanide Co. v. American Cyanamid 
Co., 40 F.(2d) 1003. (8) “Chicken of 
the Sea,’’ as applied to young tuna. 
Van Camp Sea Food Co. v. Cohn-Hop- 
kins, 56 F.(2d) 797 [cert den 52 S. 
Ct. 643, 286 U.S. 561]. But see Van 
Camp Sea Food Co. v. Alexander B. 
Stewart Organizations, 50 F.(2d) 976 
(dictum to contrary). (9) ‘Circular 
Loom,” as applied to goods made on 
a circular loom. In re American Cir- 
eular Loom Co., 28 App.D.C. 450. 
(10) Combination of hexagonal figure 
and pictorial representation of front 
end of automobile. In re Pierce Ar- 
row Motor Car Co., 55 F.(2d) 434. 
(11) “Compo,” as applied to boots 
and shoes, adhesive shoe cement, and 
shoe cement softener. United Shoe 
Machinery Corporation v. Compo 
Shoe Machinery Corporation, 56 F. 
(2d) 292. (12) “Cop-Spotter,” as 
trade-mark for rear-view mirrors of 
automobiles. In re Berger, 56 App. 
WC... 250,. 12°F. (20) 191.- °° 3) “Crys= 
tal,” as applied to beer. In re New 
South Brewery, etc., Co., 32 App.D.C. 
HOT: (14) “Diamond-shaped tread,” 
as applied to automobile tires. Good- 
year Tire & Rubber Co. v. Robertson, 
25 F.(2d) 833 [aff 18 F.(2d) 639]. 
(15) “Dry Ice,” as trade-mark for 
solid carbon dioxide. Dry Ice Corpo- 
ration of America v. Louisiana Dry 
Ice Corporation, 54 F.(2d) 882 [rev 
46 F.(2d) 526, and cert den 52 S.Ct. 
640, 286 U.S. 558]. (16) “Ensemble,” 
as applied to ladies’ underwear. 
Model Brassiere Co. v. Bromley-Shep- 
ard Co., 49 F.(2d) 482. (17) -““Ever- 
green,” as applied to canned fruits 
and vegetables. Sears & Nichols Co. 
v. Brakeley, 38 App.D.C. 530. (18) 
“Hicycle,’ as applied to electrical 
tools. Chicago Pneumatic Tool Co. 
v. Black & Decker Mfg. Co., 39 F.(2d) 
684. (19) “Jeli-Well” for gelatinous 
dessert. Jell-Well Dessert Co. v. 
Jell-X-Cell Co., 22 F.(2d) 522 latf 17 
F.(2d) 159]. (20) “League,” as ap- 
plied to bowling pins. In re Bruns- 
wick-Balke-Collender Co., 56 F.(2d) 
890. (21) Mark for product for re- 
moving color from dyed materials 
consisting of a sketch showing a wo- 
man holding up in her hands a piece 
of colored clothing, and immediately 
to the right the same woman holding 
up in her hands the same garment, 
with the color removed, each figure 
being inclosed by a border,’ square 
with scalloped corners, the right 
square slightly overlapping the left. 
Rit Products Corporation v. Park & 
Tilford, 55 F.(2d) 436. (22) Mark for 
use on house-heating boilers, con- 
sisting of band of red color interpos- 
ed between contrastingly colored 
ends of boiler. Weil-McLain Co. v. 
American Radiator Co., 57 F.(2d) 353. 
(23) “Metered mail,” as mark for ma- 
chine for postmarking and stamp 
eanceling, having a counting attach- 
ment. In re Pitney-Bowes Postage 
Meter Co., 56 App.D.C. 19, 6 F.(2d) 
717. (24) “Mountain Dew,” when ap- 
plied to whisky. Dennehy v. Robert- 
son, 32 App.D.C. 355. (25) “Nexto- 
beer,” as a trade-mark for a malt 
beverage. In re Central Consumers’ 
Co., 32 App.D.C. 528. (26) “Off the 
Cob,” as applied to canned corn. In 
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In order to 
tration.® 


re Minnesota Valley Canning Co., 49 
F.(2d) 847. (27) “Opaline,” as trade- 
mark for varnishes and finishes in 
nature of paint. Continental Varnish 
Co. v. Alabastine Co., 56 App.D.C. 19, 
6 F.(2d) 717. (28) “Oriental Cream,” 
as applied to a lotion. In re Hop- 
kins, 29 App.D.C. 118. (29) ‘‘Peroxo- 
gen” as trade-mark for use on hy- 
drogen peroxide and bleaching com- 
pounds. Bookman v. Oakland Chem- 
ical Co., 40 F.(2d) 1006. (380) Rep- 
resentation of front end of automo- 
bile, whether automobile represented 
one made by applicant or merely rep- 
resentation of any automobile. In re 
Pierce Arrow Motor Car Co., 55 F. 
(2d) 434. (31) “Safety,” as applied 
to an automobile tire. Application 
of B. -F.- ‘Goodrich Co. "52. App.D:C. 
261, 285 F. 995. (32) “Safe T Seal,”’ 
as a trade-mark for envelopes. In re 
Alvah Bushnell Co., 261 F. 1013. (33) 
“Shredded Whole Wheat.” Natural 
Food Co. v. Williams, 30 App.D.C. 
348. (34) “Stage,” as applied to play- 
ing cards, the face cards of which 
are pictures of stage celebrities. U. 
Ss: Playing: CardCo.. ve Co Mi Clark 
Pub. Co.,) -30 App D:Cr 1208: (35) 
“Standard,”* as applied to phono- 
graphs. In re National Phonograph 
Co., 29 App.D.C. 142. (36) ‘Sterling,’ 
as applied to ale. Worster Brewing 
Corp. v. Rueter & Co., 30 App.D.C. 
428. (37) “Tastykake.” Tasty Bak- 
ing Co. v. Tasty Pound Cake Co., 32 
F.(2d) 1009. (38) Violet color as 
trade-mark for gasoline. In re Gen- 
eral Petroleum Corporation of Cali- 
fornia, 49 F.(2d) 966. (39) ‘Wor- 
mix,” as trade-mark for vermifuge 
and stock conditioner, being a con- 
tracture of “‘worm,” which is a gen- 
erally descriptive name, and “mix- 
ture,” which means mixed or mingled. 
Feil v. American Serum Co., 6 F.(2d) 
643 [rev 16 F.(2d) 88]. : 


[b] Words or devices held not de- 
scriptive.—(1) “Arch Rest,” as a 
trade-mark for boots, shoes, and slip- 
pers. In re Irving Drew Co., 297 F. 
$89; 545° App-D:Cj 4810/5 G20) “Citres 
fume,” as trade-mark for use for 
fumigants. California Cyanide Co. v. 
American Cyanamid Co., 40 F.(2d) 
1013, (3) “Cookieland,” as trade- 
mark for cookies and biscuits. Loose- 
Wiles Biscuit Co. v. Johnson Educa- 
tor Food Co., 56 App.D.C. 91, 10 F. 
(2d) 656. (4) “Fraise,” to describe 
color of rouge. lLalanne v. F. f 
Arnold & Co., 89 F.(2d) 269. (5) 
“Lemon Crush,” as applied to a bev- 
erage. Orange Crush Co. v. Califor- 
nia Crushed Fruit Co., supra. (6) 
“Monitor,” as applied to steam boiler 
injectors and feeders. Edna Smelt- 
ing, etc., Co. v. Nathan Mfg. Co., 30 
App.D.C. 487. (7) “Orange Crush,” 
as applied to a beverage. Orange 
Crush Co. v, California Crushed Fruit 
Co., 54 App.D.C. 318, 297 F. 892. (8) 
“Safepack,” as a trade-mark for wrap- 
ping paper. Arkell Safety Bag Co. v. 
Safepack Mills, 53 App.D.C. 218, 289 
FE. 616. (9) “Supercream” and 
“Supercreamed”’ as applied to hard 
soaps. Lever Bros. Co. v. Armour & 
Co., 58 App.D.C. 20, 24 F.(2d) 285. 
(10) “Tetterine,” covering remedy 
sold in drug stores. Shuptrine Co. vy. 
Eucaline Medicine Co., 40 F.(2d) 303. 


[§ 153 


and designate it as descriptive, that particular part 
must be, in itself, descriptive of something.® Pecu- 
liarities in printing cannot make a word registreble 
as a technical trade-mark that would be otherwise 
unregistrable because descriptive of the goods to 
which it is applied.*. 

Generic name of article® will be refused regis- 


[ec] Act March 19, 1920, giving 
effect to convention for the protection 
of trade-marks and commercial 
names, which, by § 1 par “‘b,” excepts 
from its operation the marks specified 
in Trade-Mark Act § 5, pars “a” and 
“b,” which prohibit, among other 
things, the registration of descriptive 
words as trade-marks, does not en- 
large the rights of an applicant to 
have registered a trade-mark contain- 
ing a descriptive word. In re Chas. 
R. Long, Jr., Co., 51 App.D.C. 399, 280 
BE. 975. 


2. Dry Ice Corporation of America 
v. Louisiana Dry Ice Corporation, 54 
F.(2d) 882 [rev 46 F.(2d) 526, and 
cert den 52 S.Ct. 640, 286 U.S. 558]. 


8. Hercules Powder Co. v. Newton, 
266 F. 169 [aff 254 F. 906]. 


4 In re Bonide Chemical Co., 46 F. 
(2d) 705; In re National Phonograph 
Co., 29 App.D.C. 142. 


5. In re Bonide Chemical Co., 46 
F.(2d) 705; In re National Phono- 
graph Co., 29 App.D.C. 142. 


[a] Tustration.—The compound 
word ‘“crow-tox” is not subject to 
registration as a trade-mark for use 
on a nonpoisonous preparation for 
protecting seed against birds and 
animals and for invigorating seeds. 
ee Bonide Chemical Co., 46 F.(2d) 


6. Apex Electrical Mfg. Co. v. Lan- 
ders, Frary & Clark, 41 F.(2d) 99. 


7 H. W. Johns-Manville Co. v. 
American Steam Packing Co., 33 App. 
DiGy 224. 


8. As subject to appropriation as 
exclusive trade-mark generally see 
supra §§ 66-72. 


9. Bristol Co. v. Graham, 199 F. 
412, 117 C.C.A. 644; In re Oneida 
Community, 41 App.D.C. 260; J. A. 
Seriven Co. v. Ferguson McKinney 
Dry» Goods -Co,, .32.App.D.C. .3232°5.5,. 
A. Scriven Co. v. W. H. Towles Mfg. 
Co., 32 App.D.C. 321; Udell-Predock 
are Co. v. Udell Works, 32 App.D.C. 


[a] Name of patented article (1) 
will be refused registration. In re 
Oneida Community, 41 App.D.C. 260; 
J. A. Seriven Co. v. Ferguson McKin- 


Predock Mfg. Co. v. Udell Works, 32 
App.D.C. 282. (2) So a patentee 
cannot prevent another manufacturer 
from using the drawing of the patent, 
after it has expired, as descriptive of 
his goods, by registering the same as 
a trade-mark. Bristol Co. v. Graham, 
199 KF. 412, 117 _C.C.A. 644. 


[b] Word held not to have ac- 
quired generic meaning.—The word 
“Tdeal,’”’ as applied to hair brushes 
sold in the United States, was held 
not to have acquired a generic mean- 
ing referring to patented brushes 
manufactured in England, so as to 
prevent its registration as a trade- 
mark as a specific word. Hughes v. 
Alfred H. Smith Co., 209 F. 37, 126 
CLC.A.. 179 ati 205 E.~ 302. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 154-157] 


AND UNFAIR 


[§ 154] e. Emblem of Fraternal Society or Incor- 
porated Organization.‘° By express terms of the 
Trade-Mark Act no mark may be registered which 
consists of any design or picture that has been, 
or may hereafter be, adopted by any fraternal so- 
ciety as its emblem, prior to the date of adoption 
by applicant, or of any name, distinguishing mark, 
character, emblem, colors, flag, or banner adopted 


* by any institution, organization, club, or society 


which was incorporated in any state in the United 
States prior to the date of the adoption and use by 
applicant.11_ The purpose of the statute was to 
protect certain organizations in their use of dis- 
tinctive emblems, names, and characters,!? and that 
purpose cannot be defeated by permitting their use 
in conjunction with some distinctive figure or de- 
sign.’* Applications pending at the time of the adop- 
tion of the act were subject to its provisions. A 
fraternal society to which the protection of the stat- 
ute extends is any society organized for the accomp- 
lishment of some worthy object through the efforts 
of its members working together in brotherly union, 
especially if it be organized not for selfish gain, but 
for the benefit of the membership or for the benefit 
of the membership and men in general.t® A motto 
adopted by a fraternal society is not a design or 
picture within the meaning of the act,!® but is enti- 
tled to protection under the act if the society is in 
part composed of corporations who by affiliation 
therewith accept it as a distinguishing mark.1* 


[§ 155] f. Flag or Insignia of Municipality, State, 
or Nation.‘ By express provision of the Trade- 
Mark Act?® representations of the flag or coat of 


10. Devices, symbols, or pictures 


170, 11 F.(2d) 556. 


COMPETITION [63 C.J.] 479 
arms or other insignia of the United States, or of 
any state, municipality, or foreign nation will not 
be registered as trade-marks.2° Under the act of 
congress incorporating the American Red Cross and 
regulating the use of the Red Cross symbol, it was 
provided that no person using the emblem prior to 
January 5, 1905 shall be deemed forbidden to con- 
tinue the use,” and accordingly registration there- 
of as a trade-mark has been granted to applicants 
bringing themselves within the act.2* 


[§ 156] g. Geographical Names or Terms.2* By 
express provision of the Trade-Mark Act, no mark 
which consists merely of a geographical name or term 
may be registered.?4 A “geographical name or term”’ 
within the meaning of the act is a term denoting 
locality,?® and includes not only a name indicating 
a particular place, such as the name of a city or 
country, or subdivision of a country, but also a 
name applying to a particular section of the globe.?® 
A geographical term may, however, acquire a sec- 
ondary meaning authorizing its appropriation and 
registration as a trade-mark.?? 


[§ 157] h. Marks in Exclusive Use for Ten Years 
Preceding February 20, 1905. The Trade-Mark Act 
expressly provides that nothing therein shall pre- 
vent the registration of any mark which was in 
actual and exclusive use as a trade-mark of the ap- 
plicant or his predecessor, from whom he derived 
title for ten years next preceding February 20, 
1905.78 The statute contemplates that any mark 
which was not a technical trade-mark, but which 
had been actually and exclusively used by the ap- 


ration, 46 F.(2d) 211. And see cases 


as subject to appropriation as exclu- 
ase trade-mark generally see supra 
59: 


11. USCA tit 15 § 85. 


12. In re Lindsborg Milling & Ele- 
vator Co., 56 App.D.C. 401, 11 F.(2d) 
998; In re Mason Tire & Rubber Co., 
56 App.D.C. 170, 11 F.(2d) 556. 


13. In re Lindsborg Milling & Ele- 
vator Co., 56 App.D.C. 401, 11 F.(2d) 
998; In re Mason Tire & Rubber Co., 
56 App.D.C. 170, 11 F.(2d) 556. 


14. Given v. New York Athletic 
Club, 42 App.D.C. 558. 

15. In re Lindsborg Milling & Ele- 
vator Co., 56 App.D.C. 401, 11 F.(2d) 


~ 998; In re Mason Tire & Rubber Co., 


56 App.D.C. 170, 11 F.(2d) 556. 


[a] National Council for Indus- 
trial Safety is a fraternal organiza- 
tion within the meaning of the stat- 
ute. In re Lindsborg Milling & EHEle- 
vator Co., 56 App.D.C. 401, 11 F.(2d) 
998; In re Mason Tire & Rubber Co., 
56 App.D.C. 170,11 F.(2d) 556. 


16. In re Lindsborg Milling & Ele- 
vator Co., 56 App.D.C. 401, 11 F.(2d) 
998; In re Mason Tire & Rubber Co., 
56 App.D.C. 170, 11 F.(2d) 556. 


17. In re Lindsborg Milling & Ele- 
vator Co., 56 App.D.C. 401, 11 F.(2d) 
998; In re Mason Tire & Rubber Co., 
56 App.D.C. 170, 11 F.(2d) 556. 


[a] “Safety First” is the distin- 
guishing mark or motto of an _incor- 
porated organization affiliated with 
the National Council for Industrial 
Safety and is not subject to registra- 
tion by others under the act. In re 
Lindsborg Milling & Elevator Co., 56 
App.D.C. 401, 11° F.(2d) 998; In_re 
Mason Tire & Rubber Co., 56 App.D.C. 


18. As subject to appropriation as 
exclusive trade-mark generally see 
Supra § 59. 


19. USCA tit 15 § 85. 


20. See statutory provisions; and 
see cases infra this note. 


[a] Marks held not subject to 
registration.—(1) Imitation of the 
Great Seal of the United States. In 
re American Glue Co., 27 App.D.C. 
391; In re William Connors Paint 
Mfg. Co., 27 App.D.C. 389. (2) Imita- 
tion of the seal of the department of 
justice. In re William Connors Paint 
Mfg. Co., 27 App.D.C. 389. (3) Simu- 
lation of the coat of arms or seal of 
Maryland, with variations. In re 
Cahn, 27 App.D.C. 173. (4) Trade- 
mark having the letters “U. S.” as its 
most prominent feature. In re U. S. 
Rubber Co., 49 App.D.C. 3876, 265 F. 
1016. (5) Official emblem of the 
British Assay office. In re Gorham 
Mfg. Co., 41 App.D.C. 263. 


[b] Prior to passage of statute.— 
The fact that the eagle is the nation- 
al emblem of the United States did 
not prevent its registration by pri- 
vate parties for use as a trade-mark, 
especially when there was but slight 
resemblance in the figure of the eagle 
so used to that of the _ national 
emblem. U.S. v. Steffens, 27 F.Cas, 
No. 16,384. 


21. 36 U.S. St. at L. 604. 


22. Deitsch Bros. v. Loonen, 39 
App.D.C. 114. 


23. As subject to appropriation as 
exclusive trade-mark generally see 
supra § 53. 

24. USCA tit 15 § 85. 


25. In re Plymouth Motor Corpo- 


infra this note. 


[a] Marks objectionable as geo- 
graphical.—(1) ‘‘Avon.” In re Cali- 
fornia Perfume Co., 56 F.(2d) 885. 
(2) “Faribault.” Sheffield-King 
Milling Co. v. Theopold-Reid Co., 50 
App.D.C. 200, 269 F. 716. (3) - “House 
of France.” In re Dentz & Orten- 
berg, 54 App.D.C. 265, 296 F. 1012. 
(4) “Lexington.” Kentucky Distil- 
leries, etc., Co. v. Old Lexington Club 
Distilling Co., 31 App.D.C. 223. (5) 
“Montevallo,” being the name of a 
town. Montevallo Mining Co. v. Lit- 
tle Gem Coal Co., 57 App.D.C. 100, 17 
F.(2d) 688. (6). “Oriental Cream.” 
In re Hopkins, 29 App.D.C. 118. (7) 
“Tiffin,’ if intended to designate the 
city in which a factory is located. 
U. S. Glass Co. v. Tiffany & Co., 55 
F.(2d) 440. 


[b] Marks held not objectionable 
as merely geographic.—(1) Mark 
comprising picture of sailing vessel 
on sea and words “Chrysler Plym- 
outh.” In re Plymouth Motor Cor- 
poration, 46 F.(2d) 211. (2) “Lu- 
zona,” as a trade-mark for women’s 
underwear, although “Luzon” is the 
name of an island in the Philippine 
group, and therefore open to common 
use. In re J. L. Hudson Co., 56 App. 
D.C.-22, 6 F.(2d) 720. 


26. In re Crescent Typewriter 
Supply Co., 30 App.D.C. 324. 


[a] Rule applied.—The word 
“Orient” is a geographical name, and 
as such cannot properly be registered 
as a trade-mark. In re Crescent 
Typewriter Supply Co., 30 App.D.Cc. 
324. 


27. In re Plymouth Motor Corpo- 
ration, 46 F.(2d) 211. 


28.. USCA tit 15 § 85. 
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plicant or his predecessor for the required time, 
could be registered as a trade-mark,?® but it does 
not permit the registration of marks prohibited else- 
where in the statute, such as scandalous marks and 
simulations of public insignia.*° The phrase, “actual 
use” should be strictly construed*! and the use for 
ten years of a combination of words does not au- 
thorize separate registration of only the descriptive 
Exclusive use of a 
descriptive term, although used in a distinctive form 
of type, is mot shown where others had used the 
word in an ordinarily descriptive manner;** nor is 
exclusive use in either shown where two parties have 
within the ten-year period used trade-marks so nearly 
similar as to create confusion in trade,** in such case 
neither mark being registrable.*® The use of a name 
for a patented article during the life of the patent 
cannot be availed of after the patent has expired 
to make up the ten years of actual and exclusive use 
necessary to authorize its registration.®® 


part of such combination.*? 


29. Thaddeus Davids Co. v. Da- 
vids, 34 S.Ct. 648, 233 U.S. 461, 58 L. 
Ed. 1046 [rev 192 F. 915, 114 C.C.A. 
355]; McKesson & Robbins v. Charles 
H. Phillips Chemical Co., 41 F.(2d) 
785 [mod on other grounds 53 F.(2d) 
342, 1011, cert den 52 S.Ct. 407, 285 
U.S. 552]; Scandinavia Belting Co. 
v. Asbestos & Rubber Works of Amer- 
Lea, 25h se 9375-0169, CICA. 9387 “Peert 
den 39 S.Ct. 494, 250 U.S. 644, 63 L. 
Eid. 1186]; Rossmann v. Garnier, 211 
BY. 401, 12:8 C:C.A: 73° [mod.195 F175]; 
McKesson & Robbins v. Chas. H. 
Phillips Chemical Co., 57 App.D.C. 
842, 23 F.(2d) 763; S. C. Johnson & 
Son v. R. F. Johnston Paint Co., 56 
App.D.C. 348, 13 F.(2d) 314; Tim & 
Co. v. Cluett, Peabody & Co., 42 App. 


D.C. 212. And see cases infra this 
note. 
[a] “Purpose of the above proviso 


: . . was to permit the registration 
_ of marks not amounting to technical 
trade-marks where they had been ex- 
clusively used as such for more than 
ten years prior to the passage of the 
act and in which the user had there- 
by acquired property rights.” Scan- 
dinavia Belting Co. v. Asbestos & 
Rubber Works of America, 257 F. 937, 
957, 169 C.C.A. 87 [cert den 39 S.Ct. 
494, 250 U.S. 644, 63 L.Ed. 1196]. 


{b] Trade-marks registered under 
statute.—(1) Descriptive words. 
Pinaud, Inc., v. Huebschman, 27 F. 
(2d) 531 [aff 27 F.(2d) 588]; Coca- 
Cola Co. v. Old Dominion Beverage 
Corporation, 271 F. 600 [cert den 41 S. 
Ct. 624, 256 U.S. 708, 65 L.Ed. 1179]; 
Rossmann v. Garnier, 211 F. 401, 128 
CICLAS 73 ‘Lmodi195s By 175 )3> Tim: & 
Co. v. Cluett, Peabody & Co., 42 App. 
D.C. 212; Worster Brewing Co. v. 
Rueter, 30 App.D.C. 428; Battle Creek 
Sanitarium Co. v. Fuller, 30 App.D.C. 
411. (2) Geographical word. Scandi- 
navia Belting Co. v. Asbestos & Rub- 
ber Works of America, 257 F. 937, 169 
C.C.A. 937 [cert den 39 S.Ct. 494, 250 
U.S. 644, 63 L.Ed. 1186]; Manitou 
Springs Mineral Water Co. v. Schuel- 
er, 239 F.. 593, 152 C:C.A. 427; Ameri- 
can Watch Import Co. v. Western 
Clock Co., 16 F.(2d) 347, 57 App.D.c. 
7; Tim & Co. v. Cluett, Peabody & 
Co., 42 App.D.C. 212; Oneida Com- 
munity v. Oneida Game Trap Co., 154 
N.Y.S. 391, 168 App.Div. 769 [aff 150 
N.Y.S. 918]; Julius Kayser & Co. v. 
Italian Silk Underwear Co., 146 N.Y. 
S. 22, 160 App.Div. 607. (3) Personal 
name. Thaddeus Davids Co.: vy. Da- 
vids, 34 S.Ct. 648, 233 U.S. 461, 58 L. 


TRADE-MARKS, TRADE-NAMES, 


eient.27 


Ed. 1046 [rev 192 F. 915, 114 C.C.A. 
355]; Thaddeus Davids Co. v. Davids, 
178 F. 801, 102 C.C.A. 249 [rev 165 F. 
792]; Wm. A. Rogers v. International 
Silver Co., 30 App.D.C. 97. (4) Name 
of patented article used for ten years 
following expiration of patent. Mc- 
Kesson & Robbins v. Chas. H. Phil- 
lips Chemical Co., 57 App.D.C. 342, 
23 F.(2d) 763. (5). Letters, alone or 
in combination with name of manu- 
facturer. Planten v. Gedney, 224 F. 
382, 140 C.C.A. 68 [rev 221 F. 281, and 
am’ 228) HY. 338,0142 CCAS 63000) C6) 
“Tdeal,’’ as applied to brushes, with- 
out reference to whether it was or 
was not descriptive. Hughes v. Al- 
fred H. Smith Co., 209 F. 37, 126 C.C. 
A. 179 [aff 205 F. 302]. 


{[c] Registration under statute re- 
fused.—(1) Mark not in actual use 
for ten years. In re Spalding, 27 App. 
D.C. 314 (mame). (2) Use not ex- 
clusive. McKesson & Robbins v. 
Charles H. Phillips Chemical Co., 41 
F.(2d) 785 [mod on other grounds 53 
F’.(2d) 342, 1011, cert den 52 S.Ct. 407, 
285 U.S. 5521; Ostermoor & Co. v. In- 
ternational Bedding Co., 57 App.D.C. 
114, 18 F.(2d) 156; E. Mellhenny’s 
Son vy. B. F. Trapney & Sons, 51 App. 
D.C. 273, 278 F. 582; Van Alstyne & 
Co. v. Boutwell Milling & Grain Co., 
43 App.D.C. 530; Tim & Co. v. Cluett, 
Peabody & Co., 42 App.D.C. 212; H. 
Becker & Co. v. C. A. Gambrill Mfg. 
Co., 38 App.D.C. 5385; CG. A. Gambrill 
Mfg. Co. v. Waggoner-Gates Milling 
Co., 38 App.D.C. 532; Sears & Nichols 
Co. v. Brakeley, 38 App.D.C. 530; 
Duluth Superior Milling Co. v. Koper, 
387 App.D.C. 115; Carter Medicine Co. 
v. Barclay, 36.App.D.C. 123; William 
Wrigley, Jr., & Co. v. Norris, 34 App. 
D.C. 138; In re Wright, 38 App.D.C. 
bL0y Ino re ELOfe, 38) A ppu.Co 28aen se. 
W. Johns-Manville Co. v. American 
Steam Packing Co., 38 App.D.C. 224; 
Dennehy v. Robertson, 32 App.D.C. 
355; Kentucky Distilleries, etec., Co. 
v. Old Lexington Club Distilling Co., 
31 App.D.C. 223; Brown-Forman Co. 
v. Beech Hill Distilling Co., 30 App. 
D.C. 485; Worster Brewing Corp. v. 
Rueter, 30 App.D.C. 428; Natural 
Foon Co. v. Williams, 30 App.D.C. 
348. 


380. Thaddeus Davids Co. v. Da- 
vids, 178 F. 801, 102 C.C.A. 249 [rev 
165 EF. 792]; Rogers v. International 
Silver Co., 30 App.D.C, 97; In re Cahn, 


pane App.D.C, 173. 


31. In re Spalding, 27 App.D.c. 
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Adverse intra-state use. In order to defeat regis- 
tration under the ten-year clause, an opposer need 
not show an adverse interstate use of the mark, 
adverse use within a state during that period is suffi- 


Conversion into technical trade-mark. The regis- 
trant of a nontechnical trade-mark is not entitled 
by a new application to convert it into a technical 
mark for use on goods on which a similar mark 
was used by another party.*® 


[§ 158] i. Marks Likely To Cause Confusion®*— 
(1) In General. It is expressly provided in the 
Trade-Mark Act that trade-marks which are identical 
with a registered or known trade-mark owned and 
in use by another and appropriated to merchandise 
of the same descriptive properties, or which so nearly 
resemble a registered or known trade-mark owned 
and in use by another and appropriated to merchan- 
dise of the same descriptive properties as to be 


314. 


32. Planten v. Canton Pharmacy 
Co., 33 App.D.C. 268. 


33. H. W. Johns-Manville Co. v. 
American Steam Packing Co., 33 App. 
D.C. 224. 


34. McKesson & Robbins v. 
Charles H. Phillips Chemical Co., 53 
F.(2d) 1011 [mod 53 F.(2d) 342, 41 
F'.(2d) 785, cert den 52 S.Ct. 407, 285 
U:S.,.552)3° In. re” Hoff; 33 App: Dic: 
233; Kentucky Distilleries & Ware- 
house Co. v. Old Lexington Club Dis- 
tilling Co., 31 App.D.C. 223. 


[a] For 
and “Leopold Hoff’s.” 
App.D.C. 233. (2) “Old Lexington 
Club” and “Lexington Club.” Ken- 
tucky Distilleries & Warehouse Co. v. 
Old Lexington Club Distilling Co., 31 
App.D.C. 223. 


35. In re Hoff, 33 App.D.C. 233; 
Kentucky Distilleries & Warehouse 
Co. v. Old Lexington Club Distilling 
Co., 31 App.D.C. 223. But see Rogers 
v. International Silver Co., App. 
D.C. 97 (holding each party entitled 
to use name thus acquired without 
regard to the confusion that may re- 
sult from similarity). 


36. National Lock Washer Co. v. 
Hobbs Mfg. Co., 210 F. 516. 


Registration as trade-mark of 
tay of patented article see supra § 


_87. Ostermoor & Co. v. Interna- 
tional Bedding Co., 57 App.D.C. 114, 
18 F.(2d) 156. 


ss. S. C. Johnson & Son v. R. BF. 
Johnston Paint Co., 56 App.D.C. 343, 
1S EY Cad) S04: 


{a] Thus, where a trade-mark in 
the name ‘“Johnson’s,” as applied to 
floor wax, was registered under the 
ten-year clause, and thereafter anoth- 
er party applied a similar name to 
paint, the original Johnson cannot 
Subsequently register his name as a 
trade-mark for paint under the provi- 
sion in the statute for extension of 
the mark to additional classes of 
merchandise and registration thereof 
where it has not been so used by an- 
other. S. C. Johnson & Son y. R. F. 
Johnston Paint Co., 56 App.D.C. 343, 
13 F.(2d) 314. 


39. Registration of individual, 
firm, or corporate name likely to 
cause confusion see infra § 162. 


example.—(1) “Hoff” 
In re Hoff, 33 


For later cases, developments and changes in the law see Annotations; same title and section number. 
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likely to cause confusion or mistake in the mind of 
purchasers, shall not be reg- 
» The provision was designed to protect 
the public against confusion of products and also 
the source from which they came,*! and to prevent, 
not to add to, confusion;*?2 and, if the use of the 
later mark would be likely to produce either con- 


the public or to deceive 
istered.*° 


AND UNFAIR COMPETITION 


fusion or deception, the mark should be rejected.4? 


A trade-mark which, by reason of its resemblance 
to another known mark, is likely to cause confusion 
will not be registered although the prior mark has 
not been registered** or although applicant did not 
know of the existence or use of the prior mark;*° 
good faith cannot aid in securing registration of a 


40. USCA tit 15 § 85. 


41. Yale Electric Corporation v. 
Robertson, 21 F.(2da) 467 [mod on oth- 
er grounds 26 F.(2d) 972]. 


“The dominant purpose of the part 
of the section here involved is the 
prevention of confusion and decep- 
tion.” California Packing Corpora- 
tion v. Price-Booker Mfg. Co., 52 App. 
D.C. 259, 285 F. 993, 995. 


42. <A. Leschen & Sons Rope Co. 
v. American Steel & Wire Co., 55 F. 
(2d) 455. 


43. E-Z Waist Co. v. Reliance 
Mfe. Co., 52 App.D.C. 291, 286 F. 461, 
463; California Packing Corporation 
v. Price-Booker Mfg. Co., 52 App.D. 
€. 259, 285 &. 993. 


“This [USCA tit 15 § 85] means 
that a mark by which the goods of 
the owner may not be distinguished 
from other goods of the same class 
shall not be registered.” E-Z Waist 
Co. v. Reliance Mfg. Co., supra. 


44. Sharp & Dohme v. Parke, Da- 
vis & Co., 37 F.(2d) 960; Seubert v. 
Santaella & Co., 36 App.D.C. 447. 


45. Simplex Electric Heating Co. 
v. Gold Car Heating & Lighting Co., 
43 App.D.C. 28; Seubert v. Santaella 
& Co., 36 App.D.C. 447. 


46. Bourjois, Inc. v. Cheatham 
Chemical Co., 47 F.(2d) 812. 


47. In re Inderrieden Canning Co., 
51 App.D.C. 214, 277 F. 613. 


[a] "hus the fact that the goods 
of the owner of a registered trade- 
mark are put up in Hawaii, while 
those of one applying for registration 
of a similar trade-mark are put up in 
Chicago, is immaterial, as the goods 
of both might come into the same 
market, and be handled by the same 
jobber or retail grocer. In re Inder- 
rieden Canning Co., 51 App.D.C. 214, 
277 FB. 613. 


48. Prest-O-Lite Co. v. Play-O- 
Lite Co., 50 App.D.C. 48, 267 F. 350; 
French Battery & Carbon Co. v. Prest- 
O-Lite Co., 49 App.D.C. 373, 265 F. 
1013. 


{a] ‘Thus (1) where it appeared 
that other concerns had registered 
trade-marks for electric lamps as 
near opposer’s mark, ‘‘Prest-O-Lite,” 
as “Ray-O-Lite,” it was proper to per- 
mit registration of “Ray-O-Lite”’ asa 
trade-mark for electric lamps. 
French Battery & Carbon Co. Vv. 
Prest-O-Lite Co., 49 App.D.C. 373, 265 
F, 1013. (2) So, where the mark 
“Prest-O-Lite” was adopted in 1904 
for use on gas tanks, and in 1915 ap- 
plied to the manufacture of storage 
batteries, the user was not in a posi- 
tion to prevent the registration in 
1917 of “Play-O-Lite” for use on elec- 
tric lamps, where ‘“Linolite,” ‘“Tubo- 
lite,” “Portalite,” and ‘Pract-El-Lite” 
were registered by others between 


eral. 


1904 and 1915, and applied to electric 
lights. Prest-O-Lite Co. v. Piay-O- 
Lite Co., 50 App.D.C. 48, 267 F. 350. 


49. National Biscuit Co. v. Penn- 
sylvania Baking Co., 52 App.D.C. 284, 
285 F. 1018. 


50. National Biscuit Co. v. Penn- 
sylvania Baking Co., supra; Lang v. 
Green River Distilling Co., 33 App. 


D.C. 506. And see cases infta this 
note. 
[a] Proposed marks held confus- 


ingly similar to existing marks.—(1) 
“Ace of Clubs” to “Ace Hy” and 
“Ace.” Miller Becker Co. v. King .of 
Clubs, 56 F.(2d) 888. (2) “Adora- 
ble” to ““Adoree” and ‘‘Adorme.” Bill- 
ingsley v. Melba Mfg. Co., 54 App.D. 
CEI26 92296 SSS ORG es uCS) ener Ampex, 
Bead” to “Amber.” In re Independent 
Breweries Co., 39 App.D.C. 118. (4) 
“American Lady” to ‘The American 
Girl.””. Hamilton, Brown Shoe Co. v. 
Sam B. Wolf Sons Co., 39 F.(2d) 272. 
(5) “Americus” to “America.” 
American Watch Import Co. v. West- 
ern’ Clock > Co: 5 Apps >.C. 75) £6" Ry 


(2d) 347. (6) ‘“Autola” to ‘Au-to- 
do.”’” In re Wilcox & Co., 36 App.D.C. 
107. (7%) “Avio’ to “Aviolina.” In 


re Midwest Oil Co., 53 App.D.C. 287, 
289 F. 1018. (8) Mark consisting of 
the figure of a Dutch mother spank- 
ing a Dutch child, over which were 
the words ‘‘Beats the Dutch,” to a 
mark consisting of the figure of a 
Dutch woman with the words ‘Dutch 
Cleanser’? over it. Morrison Co. v. 
Cudahy Packing Co., 50 App.D.C. 236, 
270 F. 358. (9) Words “Big Chief,” 
associated with the representation of 
an Indian with a gun on horseback, to 
the word “Arab,” with a representa- 
tion of an Arab with a spear on horse- 
back, the horses being similar and the 
men similar in size, position, and 
manner of holding a weapon, al- 
though their dress was different, the 
marks being used on burlap sacks, 
where the differences would be diffi- 
cult to detect. American Feed Mill- 
ing Co. v. M. C. Peters Mill Co., 49 
Mop Di Creal, 22619 Bee Lod: (10) 
‘Black and Tan” to “Black and 
White.” Harris v. Plough Chemical 
Co., 54 F.(2d). 967. (11) Words “Blue 
Ribbon” and representation of blue 
ribbon bow in mark to similar mark. 
Richard Hellmann, Inc., v. Oakford & 
Fahnestock, 54 F.(2d) 423. (12) 
“Brest O’ Chicken” to ‘Chicken of the 
Sea.” Van Camp Sea Food Co. v. 
Westgate Sea Products Co., 48 F.(2d) 
950. (13) ‘“Butter-Cream” to “But- 
ter-Nut” and “Butter-Krust.” Naf- 
ziger v. Schulze Baking Co., 46 App. 
D.c. 292. (144) “Canned Light” to 
“Barreled Sunlight.’’ Boydell Bros. 
White Lead & Color Co. v. U. S. Gutta 
Percha Paint Co., 57 App.D.C. 308, 22 
F.(2d) 1006. (15) Mark consisting 
of a swinging sign carried by sup- 
port, and the words ‘‘Canterbury Can- 
dies, Seattle,” on the sign, the words 
“Candies” and “Seattle” being dis- 
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mark if confusion or mistake is likely to result.+¢ 
If the use of similar marks is likely to cause con- 
fusion, it is immaterial where the goods were pro- 
duced.** Where other concerns have been permitted 
to register marks as nearly similar to one of op- 
poser as is that of applicant, however, it is proper 
to permit registration of the latter.¢§ 


[§ 159] (2) Similarity of Marks—(a) In Gen- 
No general rule of decision can be drawn 
from the cases involving determination that par- 
ticular trade-marks would or would not lead to con- 
fusion if registered,*® and each case must proceed 
on its own facts.5° 


Although one feature of the 


claimed, to mark, consisting of a 


‘bracket from which a sign depends 


with the words “Von Brecht,” which 
are disclaimed, on the sign, although 
petitioner’s sign is wider than it is 
high, while registrant’s is higher than 
it is wide. Canterbury Candy Makers 
v. Brecht Candy Co., 54 App.D.C. 82, 
294 F. 1013. (16) “Chancellor Club” 
tom “Club 2 Cocktails,?- in resiseaes 
Herbst Importing Co., 30 Apvp.D.C. 
OE ee CL a) “Chero-Cola”’ to “Coca- 
Cola.” Coca-Colo Co. v. Chero-Cola 
Co., 52 App.D:C.. 27, 273) We 755. 1.G)8) 
“Chez-Moi”: to “Chez Lui.’ E. Dal- 
troff & Cie v. Vivaudou, Inc., 53 (2d) 
536. (19) “Coal-O-Matic” to “Oil-O- 
Matic.” Cross v. Williams Oil-O- 
Matic Heating Corporation, 48 F.(2da) 
659. (20) Mark consisting of a full- 
length figure of a colonial military 
officer, accompanied by the words, 
“Col. Willett,’ to a mark consisting 
of a bust portrait of General Anthony 
Wayne in a colonial military uniform. 
Wayne County Preserving Co. v. Burt 
Olney Canning Co., 32 App.D.C. 279. 
(21) Mark consisting of representa- 
tion of a cat’s head to same mark 
used with the word ‘Corticelli.” 
Katz Underwear Co. v. Corticelli Silk 


Co., 58 App.D.C. 286, 29 F.(2d) 874. 
(22) “Creo Carbolin” to ‘Carboline- 
um.” In re Barrett Mfg. Co., 37 App. 
Dio LIit. (23). 2 Dainty, sviaideasto 


“Lady Dainty.” McLellan Stores Co. 
v. Conrad & Co., 57 App.D.C. 176, 18 
F.(2d) 826. (24) “Diamond Blos- 
som” to “Orange Blossom.” Traub 
Mfg. Co. v. R. Harris & Co., 53 F.(2d) 
416. (25) “Dri-Shod” to “Dry-Socks.” 
F. P. Kirkendall & Co. v. Mayer Boot 
& Shoe Co., 47 App.D.C. 245. (26) 
“Hdelweiss-Maltine”’ to ‘“Maltine.” 
Peter Schoenhofen Brewing Co. v. 
Maltine Co., 30 App.D.C. 346; Peter 
Schoenhofen Brewing Co. v. Maltine 
Co., 30 App.D.C. 340. (27) “Hl Gal- 
which is Spanish for ‘The 
Rooster,’ to a mark consisting of the 
words “Our Rooster” and a picture of 
a rooster. In re Maclin-Zimmer-Mc- 
Gill Tobacco Co., 49 App.D.C. 181, 262 
BE 635, (28) “Hipeo” to “Hsso.” 
Standard Oil Co. (New Jersey) v. Ep- 
ley, 40 F.(2d) 997. - (29) “Esco” to 
“Crisco.” Proctor & Gamble Co. v. 
Eney Shortening Co., 50 App.D.C. 344, 
267 F. 344. (80) “Eta” to “Uneeda.” 
National Biscuit Co. v. J. B. Carr Bis- 


cuit Co., 55 App.D.C. 146, 3 F.(2d) 
87. (81) Facsimile of name “E. W. 
Williams” and name “Williams.” J. 


B. Williams Co. v. Williams, 48 F. 
(2d) 398. (32) “E-Z-ON,” to “H-Z.” 
H-Z Waist Co. v. Reliance Mfg. Co., 52 
AppsD, C2 s291 5 28672 46h, (33) 
“Rashion Row” to “Fashion Park.’ 
Fashion Park v. The Fair, 49 F.(2d) 
830. (34) “Wir-Tex’’ to ‘“Celotex.” 
Celotex Co. v. Millington, 49 F.(2d) 
1053. (35) ‘“Flametex” to “Celotex.” 
Celotex Co. v. Bronston Bros. & Co., 
49 .(2d) 1048. (86) “Root Pre- 
server” to “Arch Preserver.” Trus- 
tees for Arch Preserver Shoe Patents 
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mark may be incapable of appropriation as a trade- | mark, its use in connection with other features is 


v. James McCreery & Coy 49 F.(2d) 
1068. (37) “Wraisy. 4) tO). Wlalsesr 
Lalanne v. F. R. Arnold & Co., 39 F. 
(2a) 269. (38) “Gold Band” to “Gold 
Bar.” California Packing Corporation 
v. Halferty, 54 App.D.C. 88, 295 F. 
229. (39) “Gold Stripe’ to “Gold 
Ribbon.” Walter M. Lowney Co. v. 
Chandler & Rudd Co., 56 App.D.C. 
248. 12 F.(2d) 189. (40) Mark con- 
sisting of the representation of a top, 
with the words “Gold Top” and the 
figure of a peacock with outspread 
tail both printed upon the top, to a 
mark, consisting of the picture of a 
peacock, with the words ‘“‘Ye Pea- 
cock Ale” immediately above. In re 
Reisch Brewing Co., 39 App.D.C. 445. 
(41) Mark consisting of the bust of 
a negro holding a piece of water- 


- melon under the chin, surmounted by. 


the words “Good Enuf,” to a mark 
consisting of the bust of a negro 
woman with a red bandana handker- 
chief around her neck, surmounted by 
the words “Aunt Jemima.” Aunt 
Jemima Mills Co. v. Kirkland Dis- 
tributing Co., 48 App.D.C. 248. (42) 
“Green Ribbon” to “Green River.” 
Lang v. Green River Distilling Co., 
33 App.D.C. 506. (438), “Hexol’ to 
“Hexcide.””’ MacHachen v. Tar Prod- 
ucts Corporation, 41 F.(2d) 295. (44) 
“Home Pride” to ‘Home’ and “Home 
Brand.” Griggs, Cooper & Co. v. Fed- 
eral Coffee Mills Co., 46 App.D.C. 317. 
(45) ‘Hydronon” to “Hydrocide.” In 
re Barrett Mfg. Co., 41 App.D.C. 513. 
(46) Mark comprising a _ pictorial 
representation of a tire casing on 
which was imprinted the word ‘“Ken- 
yon” in scriptlike letters with wings 
extending from each side, having 
above them a background also bear- 
ing the word “Kenyon,” to mark con- 
sisting of both the word “Wing” and 
pictorial representation of wings. 
Goodyear Tire & Rubber Co, v. Ken- 
yon Co., 56 F.(2d) 670. (47) ‘Lemon 
Frost’’ to “Jack Frost.” In re Coca- 
Cola Bottling Co. of Los Angeles, 49 
F.(2d) 838. (48) “Liberty Belle” to 
“Old Liberty Bell,” and the words 
“Old Liberty” and a picture of the 
Liberty Bell. Shailer v. Touraine Co., 
52 App.D.C. 276, 285 EF. 1010. (49) 
“Lucky Strike” to ‘‘Lucky Hit.” Fed- 
eral Mill & Elevator Co. v. Pillsbury 
Flour Mills Co., 49 F.(2d) 1042. (50) 
“Mail Order’’ to a mark consisting of 
the word “Mail” either alone or print- 
ed on a representation of a mail box. 
In re Taylor-Logan Co., 51 App.D.C. 
41, 273 F. 883. (51) <A sailing ship 
and the words ‘‘Mayflower Brand,” to 
familiar picture of the ship “May- 
flower.’’ Kushner & Gillman v. May- 
flower Worsted Co., 56 App.D.C. 165, 
11 F.(2d) 462 [cert den 46 S.Ct. 488, 
271 U.S. 675, 70 L.Ed. 1145]. (52) 
“Mel-O” to ‘Jell-O.” National Food 
Products Corporation v. Jell-O Co., 
57 App.D.C. 247, 19 F.(2d) 797. (58) 
“Mentho-Listine” to “Listerine.” 
Lambert Pharmacal Co. v. Mentho- 
Listine Chemical Co., 47 App.D.C. 197. 
(54) Mark “Michigander,”’ with rep- 
resentation of a goose, to ‘the mark 
“Blue Goose,” with representation of 
a blue goose. American Fruit Grow- 
ers v. Michigan Fruit Growers, 38 F. 
(2d) 696. (55) Mark consisting of 
the word. “Milkman,” together with a 
picture including the figures of a man 
and woman in Dutch attire, and a 
panel having a figure of a man and 
two cows in the background, the 
words ‘Condensed Milk” being print- 
ed over the figure, and the words 
“Milkman Brand” beneath, to a mark 
consisting of a label on a container 
which shows ‘the name of the regis- 
trant at the top, followed by the 
words ‘Milkmaid Brand,” and be- 


neath a figure representing a milk- 
maid with a pail in her hand and one 
on her head, and at the bottom of the 
figure in large type the words “Con- 
densed Milk.” Nestle & Anglo-Swiss 
Condensed Milk Co. vy. Holland Food 
Corp.,. 45 App.D.C. 351.)= (66)5, SMod- 
ern Marriage” to “Marriage Stories” 
and ‘Marriage.’ New Metropolitan 
Fiction v. Dell Pub. Co., 57 App.D.C. 
244, 19 F.(2d) 718. (57) 
‘“Poro.” Malone v. Horowitz, 41 F. 
(2d) 414. (58). Mark consisting of 
the words ‘Mother Goose” and the 
picture of that character riding a 
broom through the skies, to a mark, 
consisting of ‘the word “Goose” print- 
ed across the picture of a goose hold- 
ing a key in its mouth. Kaut-Reith 
Shoe Co. v. International Shoe Co., 45 
App.D.C. 545. (59) Mark consisting 
of the word “‘Needham” in block type 
with the bard and feather of an ar- 
row projecting beyond the ends of the 
word, to a mark consisting of the 
word “Arrow,” or the picture of an 
arrow. Hood Rubber Co. v. Needham 
Tire Co., 48 App.D.C. 227. (60) “No- 
koro” to “No-Co-Ro.” Canton Culvert 
& Silo, Co. v. Consolidated Car-Heat- 
ing Co., 44 App.D.C. 491. (61) “Nu- 
B-Ded” to “Beaded.’”’ Barthels Mfg. 
Co. v. United Lace & Braid Mfg. Co., 
43 App.D.C. 200. (62) “Old Lexing- 
ton Club” to ‘‘Lexington Club.” Old 
Lexington Club Distillery Co. v. Ken- 
tucky Distilleries & Warehouse Co., 
234 F. 464 [aff 247 F. 1005, 159 C.C.A. 
664]. (68) ‘“Opal-Tex” to “Celotex.” 
Celotex Co. v. Chicago Panel-Stone 
Co., 49 E.(2d) 1051. (64) “Opti- 
mates” to “Optimo’”’ and “La Optima.” 
Seubert v. Santaella & Co., 36 App. 


447. (65) “Orchestrola” to “Orches- 
trelle.”” Thomas Mfg. Co. v. AXolian 
Co., 47. App.D.C. 376.- (66) “Our 
Worth” to “Worth.” In re Nash 
Hardware Co., 33 App.D.C. 221. (67) 
“Oxol”’ to “Oxydol.” Proctor & Gam- 
ble Co. v. J. L. Prescott Co., 49 F. 


(2d) 959. (68) ‘Palm Beach” to 
“Palm Beach.’ Sexton Mfg. Co. v. 
Goodall Worsted Co., 40 F.(2d) 1017. 
(69) “Permanize” to ‘“Simoniz.’’ 
Simoniz Co. v. Permanizing Stations 


of America, 49 F.(2d) 846. (70) 
“Peroxogen” to “Dioxogen.’” Book- 
man v. Oakland Chemical Co., 40 F. 
(2d) 1006. (71) “Pneuway”’ to 
“Pneumode.’” Sweeny v. Replogle, 56 
App.D:C. 252, 12 E.(2d) 325. (72) 
“Premium” to “Premier.” Getz Bros. 


& Co. v. Alaska Packers’ Ass’n, 258 
BF. 526. (73) “Property Life Insur- 
ance” to ‘Surface Insurance Policy 
Products.” Baltimore Paint & Color 
Works v. Bennett Glass & Paint Co., 


40 F.(2d) 1009. (74) ‘Public Safety 
Bond” to “Public Service Bond.” 
Harlem-Card & Paper Co. v. Taylor- 
Logan Co., Papermakers, 56 App.D. 
C. 149, 10 F.(2d) 1014. (75) “Quaker 
Maid” to “Quaker.” Great Atlantic 


& Pacific Tea Co. v. Worden Grocer 
Co., 55 F.(2d) 475. (76) “Quaker 
Maid” to “Quaker City.’’ Quaker City 
Chocolate & Confectionery Co. y. Ker- 
nan, 51 App.D.C. 283, 278 F. 592. (77) 
“Ray-O-Lite” to “Prest-O-Lite.” 
French Battery & Carbon Co. v. Prest- 
O-Lite Co., 49 App.D.C. 3738, 265 F. 
1013. (78) Mark comprising words 
“Red Arrow” to mark with symbol of 
arrow. Weyenberg Shoe Mfg. Co. v. 
Hood Rubber Co., 49 F.(2d) 1046. (79) 
“Red Hat Gasoline” to “Red Crown 
Gasoline.” Standard Oil Co. v. Inde- 
pendent Oil Men of America, 58 App.D. 
C. 372, 30 F.(2d) 996. (80) “Redleaf 
to “Redfern.” John Wanamaker, Phila- 
delphia vy. Warner Bros. Co., 58 App.D. 
C. 284, 29 F.(2d) 872. (81) Red band 
around the base of vacuum cleaner, 
to mark consisting of a red ring and 


the words “Red Ring.’’ United Elec- 
tric Co. v. Replogle, 53 App.D.C. 228, 
289 F. 626. (82) ‘“Ripleene” to ‘“‘Rip- 
plette.” Haas Bros. Fabrics Corpora- 
tion v. Bliss, Fabyan & Co., 57 App.D. 
C. 44, 16 F.(2d) 540. (83) ‘“R.M.C.” 
to “D.M.C.” Dollfus-Mieg Et Cie 
Société Anonyme v. Richardson Silk 
Co., 55 App.D.C. 226, 4 F.(2d). 302. 
(84) “Rocklath” to “Locklath.” U. 
S. Gypsum Co. v. Plastoid Products, 
46 F.(2d) 580 [cert den 52 S.Ct. 19, 
284 U.S. 635, 76 L.Ed. 541]. (85) A 
mark consisting of the word “Rogers” 
preceded by a wreath inclosing the 
letter “R,’’ and followed by the same 
combination with the numerals 
“1881,” to a mark consisting of the 
word ‘‘Rogers” preceded and followed 
by an anchor. Wm. A. Rogers, Lim- 
ited v. International Silver Co., 34 
App.D.C. 484. (86) ‘“Rotex” to “Ko- 
tex.” Kotex Co. v. McArthur, 45 F. 
(2d) 256; Rotex Surgical Appliance 
Co. v. Kotex Co., 44 F.(2d) 879. (87) 
“Ruth’s Home Run, George H. ‘Babe’ 
Ruth” to “Baby Ruth.” George H. 
Ruth Candy Co. v. Curtiss Candy Co., 
49 F.(2d) 1033. (88) Mark consist- 
ing of the word “Sambo,’”’ with the 
representation of a negro having a 
white cap and wearing a long apron, 
to the well-known mark for Aunt 
Jemima’s pancake flour, consisting of 
a bust picture of a smiling negress 
with a handkerchief wrapped around 
her head and_ shoulders. Aunt 
Jemima Mills Co. v. Blair Milling Co., 
50 “App. D:C. 281522700 Wiad G2 Ten GS op) 
“Sanlo” to ‘‘Zanol.” American Prod- 
ucts Co. v. Braithwaite, 53 F.(2d) 532. 
(90) “Seal O Meter” to ‘Mail-O- 
Meter.” International Postal Supply 
Co. v. Pitney-Bowes Postage Meter 
€o., 38. F.(2d) 692. (91) “Shop 
mule” to ‘‘steel mule.” Marsh Capron 
Mfg. Co. v. Bates Machine & Tractor 


Co.,/. 535 App. DG. -2350) 209 ile moo 
(92) ‘“Silkenese” to “Celanese.” Cel- 
anese Corporation of America v. 


Vanity Fair Silk Mills, 47 F.(2d) 375; 
Celanese Corporation of America v. 
Vanity Fair Silk Mills, 47 F.(2d) 373. 
(93) “Silver Band” to “Silver Bar.” 
California Packing Corporation v. 
Halferty, 54 App.D.C. 88, 295 F. 229. 
(94) “Soapolin” to ‘‘Sapolio.” Enoch 
Morgan’s Sons Co. v. Sanitary Prod- 
ucts Co., 52 App.D.C. 281, 285 F. 1015. 
(95) “Solvit-all’ to “Solvite.” Lang- 
field v. Solvit-All Corporation, 49 F. 
(2a) 480. (96) “Suncrush” toe 
“Orange Crush” and “Lemon Crush.” 
Orange Crush Co. v. California 
Crushed Fruit Co., 54 App.D.C. 313, 
297 F. 892. (97) Mark consisting of 
a seascape with a pictorial represen- 
tation of the rising sun, to prior 
marks, each of which includes a con- 
ventional representation of the sun, 
and one of which contains the word 
“Sun-Proof,” and the other, stream- 
ers running from the representation 
of the sun. Patton Paint Co. v. Orr’s 
Zinc White, 48 App.D.C. 221. (98) 
“Supercreamed” to “Superecream.” 
Lever Bros. Co. vy. Armour & Co., 58 
App.D.C. 20, 24 F.(2d) 285. (99) 
Mark comprising gold shield bearing 
letter “TT” as monogram, and having 
the word ‘‘Tiffin’” embossed across the 
shield, to be used on glass tableware, 
to letter “T” of same character and 
having the same peculiarities. U. S. 
Glass Co. y. Tiffany & Co., 55 F.(2d) 
440. (100) Mark consisting of the 
picture of a bear standing upright, 
holding a gun, with a scroll above in 
which appear the words “Teddy 
Bear Brand,” to a mark _ consisting 
of the picture of a bear having one 
foot resting on a fish, the same being 
Surrounded by ornamental scrolls and 
surmounted by the words “Pioneer 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Fishery.” In re John Braadland, 37 
App.D.C. 602. (101) ‘Tex’ to “Lux.” 


Lever Bros. Co. v. Riodela Chemical 
Co., 41 F.(2d) 408. (102) ‘The Office 
Economist” to ‘Dry Goods Econo- 
mist.” Art Metal Const. Co. v. Tex- 
tile Pub. Co., 54 App.D.C. 75, 294 F. 
1006. (103) Mark consisting of a 
full-kength representation of a tiger, 
reclining upon a pedestal containing 
the words ‘‘The Royal Tailors, Chi- 
cago-New York,” to “Tiger Brand” 


-and a mark consisting of a represen- 


tation of a tiger’s head. Royal Tai- 
lors v. J. M. Robinson, Norton & Co., 
45 App.D.C. 14. (104) ‘“Tiffinware,” 
first part printed in black block type, 
and second part in smaller script 
type, to “Tiffany.” U. S. Glass Co. v. 
Tiffany & Co., 55 F.(2d) 440. (105) 
“U-lavo” to “Lava.” William Waltke 
& Co. v. Geo. H. Schafer & Co., 49 App. 
D.C. 254, 263 F. 650. (106) ‘“Velve- 
tina” to “Velvelite.” Goodrich Drug 
Co. v. Cassada Mfg. Co., 46 App.D.C. 
146. (107) Word ‘‘victory” to word 
“victor” used with representation of 
sword. Pratt Food Co. v. Crete Mills, 
47 F.(2d) 960. (108) ‘“‘Wheat-Nut” 
to ‘‘Grape-Nuts.” Postum Cereal Co. 
v. Farmers’ Mill & Elevator Ass’n, 58 
App.D.C. 73, 24 F.(2d)<«901. (109) 
“White Chicken” to “Chicken of the 
Sea.” Van Camp Sea Food Co. v. 
Alexander B. Stewart Organizations, 
50 F.(2d) 976. (110) “White Lily” 
to “Lily White.” R. H. Macy & Co. 
v. New York Grocery Co., 50 Apn.D. 
Creo e26727R.. 49.5. CLT) <“SwWhite 
Magic” tto ‘Magic Marvel.” Brode- 
rick v. L. Mitchell & Co., 55 App.D.C. 


220, 289 F. 618: (112) ‘Zeno’ to 
“Zanol.”” American Products Co. v. 
Leonard, 53 F.(2d) 894. (113) In- 


dian’s head shown in profile to front 
view of Indian’s head, both figures 
with the conventional feather head- 
dress. In re Indian Portland Cement 
Co., 30 App.D.C. 463. (114) Mark 
comprising six-pointed star with let- 
ters “G. E.” in monogram in center, 
to mark consisting of six-pointed star 
surrounded by two circles with in- 
scription “The Celebrated Star Lager 
Beer” between the circles. Ehret v. 
Star Brewery Co., 31 App.D.C. 507. 
(115) Mark consisting of silver 
strand in wire rope to red strand 
mark. A. Leschen & Sons Rope Co. v. 
American Steel & Wire Co., 55 F.(2d) 
455. (116) Mark consisting of a cir- 
cle in which is a representation of 
that portion of- the globe embraced 
within the Western hemisphere on 
which are inscribed the letters “N” 
and “3B,” with an arrow extending be- 
tween them pointing in a northeast- 
erly direction, to a mark consisting 
of an arrow extending in a parallel 
direction through the letter ‘“E.” Ar- 
row Electric Co. v. Northeast Electric 
@o. 48) App: DiC. 225-17) “A mark 
consisting of the representation of a 
vineyard, a herd of camels, and two 
men bearing a grape, to a mark con- 
sisting of the picture of two men 
with dress similar to that in the oth- 
er mark, and bearing a bunch_ of 
grapes between them. Carmel Wine 
Co. v. California Winery, 38 App.D.C. 
1. (118) Mark consisting of a globe 
to which paint is being applied in a 
somewhat 
mark consisting of a _ terrestrial 
globe and a representation of a tilted 
paint can discharging its contents 
over the upper half of the globe, to- 
gether with the phrase ‘cover the 
earth.” Naamlooze Vennootschap 
Lakverf & Vernisfabriek ‘‘Ivormica” 
v. Sherwin-Williams Co., 57 App.D.C. 
150, 18 F.(2d) 192. (119) A mark 
for pencils, penholders, erasers, and 
the like, consisting of a circumferen- 
tial band of red color contrasting 
with a yellow or gilt color on each 
side thereof, to marks consisting of 
circumferential bands of uniform 
width and different colors. In re 


different manner, to a 


AND UNFAIR COMPETITION 


Eagle Pencil Co., 39 App.D.C. 361. 
(120) Picture of a chef holding a 
dish of peas to a similar mark. Cali- 
fornia Canneries Co. v. Lush’us Prod- 
ucts Co., 49 F.(2d) 1044. (121) Yel- 
low stripe of uniform width spirally 
disposed around the surface of rope, 
to one colored red. <A. Leschen & 
Sons Rope Co. v. Broderick & Bascom 
Rope Co., 36 App.D.C. 451. 


[b] Marks held not confusingly 
similar.—(1) Mark with partial repre- 
sentation of woman and word “Alta- 
may’s” as dominant feature to mark 
with figure of girl or woman in Quak- 
er costume. Walter Baker & Co. v. 
Altamay Chocolate Co., 37 F.(2d) 957. 
(2) “Bergo” to “Burg Brau.” Berg- 
hoff Brewing Ass’n y. Popel-Giller 
Co., 50 App.D.C. 364, 2738 F. 328. (38) 
Mark consisting of the word “Big” in 
large type and the figure ‘3” in still 
larger type, and containing in the 
figure the picture of,a man in over- 
alls having an arm extended display- 
ing a placard, to a mark consisting of 
the figure “5” in large type, within 
the loop of which is a group of five 
workmen, the upper bar of the figure 
containing the words “Big Five” in 
comparatively small type. Shull-Day 
Co. v. Levy Overall Mfg. Co., 45 App. 
Dey +342; (4) Mark consisting of 
square divided into four equal tri- 
angles, two of which were bright red, 
alternating with two white ones, to 
label design divided by a diagonal 
line into two parts, one white and 
the other black, with the words “Black 
and White” printed thereon. Plough 
Chemical Co. v. Bullion, 55 App.D.C. 
294, 5 H.(2d) 117. (5) “Black. Dia- 
mond” to “Diamond A.” Booth Fish- 
eries Co. v. Adams & Sons Grocer Co., 
56 App.D.C. 142, 10 F.(2d) 1007. (6) 
“Charme d’Amour” to “Fleurs 
d’Amour” and “Boquet des Amours.” 
Parfumerie Roger & Gallet, Société 
Anonyme v. John Wanamaker, Phil- 
adelphia, 57 App.D.C. 267, 20 F.(2d) 
283. (7) “Choco-Sip”’ to ‘Choc-O- 
Lishus.” Hunter v. F. Hoffman & 
Sons, 58 App.D.C. 269, 29 F.(2d) 799. 
(8) @'Citrofume” tos “Citrus’ Dust.” 
California Cyanide Co. v. American 
Cyanamid Co., 40 F.(2d) 1013. (9) 
“College Park’ to “Fashion Park,” 
other features of difference in designs 
being considered. Rosenberg Bros. & 
Co. v. Simon Levin & Sons Co., 37 
F.(2d) 962. (10) ‘Del Sur” to “Del 
Monte.” California Packing Corpora- 
tion v. Santa Ana Preserving Co., 54 
App.D.C. 98,.295 F. 239. (11) “Devil- 
ion” to “Red Devil.” Schield v. Jones, 
56, ADD.D:C. Zod. 12 BS C2d)-325. (12), 
“Durock” on bathroom fixtures to 
“Duro” on pneumatic water systems 
and similar articles. Duro Pump & 
Mfg. Co. v. Thomas Maddock’s Sons 
Co., 36 F.(2d) 1005 (13) “Enzo Jel” 
to “Jell-O.” .Postum Cereal Co. v. 
Enzo Jel Co., 41 F.(2d) 101. (14) 
“Rashion Club” to ‘“Fashionknit.” 
Franklin Knitting Mills v. Kassman & 
Kessner, 56 App.D.C. 348, 13 F.(2d) 
319 (second case). (15) “Fashion 
Lane,” used on footwear to “Fashion 
Park Clothes,’ “Fashion Park,’ or 
“Tailored at Fashion Park,’ used on 
men’s clothing. Rosenberg Bros. & 
Co. v. Wetherby-Kayser Shoe Co., 37 
F.(2d) 4387. (16) ‘Fashion Park” to 
“Washionknit.” Franklin Knitting 
Mills v. Kassman & Kessner, 56 App. 
D.C. 348, 13 F.(2a) 319 (first case). 
(17) “From the Land of Sunshine” 
to mark “Blossom and Sunshine,” as- 
sociated with the representation of 
blossoms and a sunburst. L. Otzen & 
Co. v. J. K:--Armsby Co., 49 App.D.C. 
134, 261 F. 1014. (18) Mark consist- 
ing of a shield inclosing a scroll bear- 
ing the words “Golden Rule,” and a 
monogram formed of the initials of 
the owning corporation, to a mark 
consisting of a shield in which is the 
picture of the frigate ‘Ironsides.” 
Ironsides Co. v. Citizens’ Wholesale 
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Supply Co., 51 App.D.C. 253, 278 F. 
336. (19) “Grandma’s” to ‘‘Mother’s.” 
EK. A. Bromund Co. v. Columbia Wax 
Products Co., 41 App.D.C. 506. (20) 
“Hava” to “Uneeda.” National Bis- 
cuit Co. v. Pennsylvania Baking Co., 
52 App.D.C. 284, 285 F. 1018. (21) 
“Havesome” to “Drinksum.’” Stephen 
L. Bartlett Co. v. Arbuckle Bros., 52 
App.D.C. 267, 285 F. 1001. (22) ‘Hen- 
derson” to “Anderson.” Buchanan- 
Anderson-Nelson Co. y. Breen, 27 App. 
D.C. 578. (23) Windmill scene and 
the word “Holland” to Dutch couple 
Scene with the words “Old Dutch 
Rusk.” Holland Rusk Co. vy. Dieder- 
ich, 57 App.D.C. 144, 18 F.(2d) 186. 
(24) “Honeymels” to “Buttermels.” 
Switzer v. J. N. Collins Co., 57 App. 
DiC. 354,528) Bi (2d) S715. C26). sam 
perator” to “Kaiser.” Kaiserbrauerei 
Beck & Co. y. S. Liebmann’s Sons 
Brewing Co., 43 App.D.C. 268. (26) 
Mark consisting of paint can with a 
man in civilian clothes lifting the lid 
and peering into the can, with the 
slogan “Look Into It,’ to a mark 
consisting of an open bucket of paint, 
having a painter in workman’s clothes 
carrying a brush standing in the 
bucket, the whole surrounded by a 
red ring, with a slogan, ‘Service in 
Iivery Can,” or the word “Bradley’s.” 
Patterson-Sargent Co. v._ Bradley- 
Wise Paint Co., 57 App.D.C: 8. 16 F. 
(2d) 348. (27) A mark consisting of 
the word “Mammoth,” associated with 
a picture of the head and shoulders 
of the prehistoric animal so called, 
to a mark consisting of the picture of 
two elephants in the attitude of a 
mother washing her child. Summit 
City Soap Works v. Standard Soap 
Co., 37 App.D.C. 604. (28) Mark con- 
sisting of the words “Milkmaid 
Brand” and the picture of a milkmaid 
in Swiss costume, supporting a pail 
on her head and carrying another pail 
in her hand, to a mark consisting of 
the picture of a waitress in Quaker 
or Puritan costume, carrying a tray 
supporting cups. Nestle & Anglo- 
Swiss Condensed Milk Co. v. Walter 
Baker & Co., 37 App.D.C. 148 [cert 
den’ 32 S.Ct. 1525; 223 U:S:_ 726) -56 Ta. 
Ed. 632]. (29) Word “NADSCO,” ar- 
ranged within a diamond outline, to 
word “MANSCO,” above representa- 
tion of an electric fan. Manhattan 


Shirt Co. v. National Department 
Stores, 58 App.D.C. 235, 26 F.(2d) 
1013. (30): ‘“‘Narcisse Bleu” to “Le 


Narcisse Noir,” both being used on 
perfumes, the word “Narcisse” being 
descriptive. Caron Corporation v. 
Henri, Muraour & Cie, 56 App.D.C. 
347, 13 F.(2d) 318 [cert den 47 S.Ct. 
239, 273 U.S. 729, 71 L.Ed. 862]. (31) 
“Old J.,” accompanied by representa- 
tion of jay bird, to “Old Crow,” .ac- 
companied by the picture of a crow. 
Gaines v. Carlton Importation Co., 27 
App: D:.Cs 571. (32) ‘“O-Such-A” to 
“Uneeda.” National Biscuit Co. v. 
Bishop & Co., 52 App.D.C. 294, 286 F. 
464. (38) “Palm Beach” to ‘Palm- 
Knit.” Goodall Worsted Co. v. Palm 
Knitting Co., 56 App.D.C. 148, 10 F. 
Ga). 1003. C34) SSE CG atone Bava a 
B.-V. DD. Co. v. Potterf;.43' “App: DE: 
33. (35) “Pharaoh” to ‘‘Hgyptian,” 
“Sphynx,” “Pyramid,” “Obelisk,” 
“Nile,” “Cairo,” or a representation of 
the Egyptian Sphinx. Egyptian Lac- 
quer Mfg. Co. v. Cleveland Varnish 
SO. 51 Appib.C,- 352, 23) BC 20) 7-Tos 


.(36) “Polly Peachtree” to “Peaches,” 


“Peach Blow,” “Peaches and Cream,” 
and ‘Velvet of Peaches.” Bourjois, 
Inc., v. Cheatham Chemical Co., 47 F. 
(2d) 812. (37) ‘“Pom-Po-Lay” to 
“Poro.’”’ Malone v. Weyer, 56 App.D.C. 
349, 138 F.(2d) 320. (38) Mark compris- 
ing the words “Quaker Maid” in script 
letters, with the representation of a 
Quaker woman or maid, to mark con- 
sisting of the words “Quaker City’ in 
script letters, with the representation 
of a Quaker man on a gold seal. 
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not for that reason forbidden in establishing a valid 
but, where a descriptive word common 
to both marks is used, there must be such a wide 
distinction between the dissimilar words as to pre- 
vent any possibility of confusion in the use of the 


mark ;°1 


marks.®? 


[§ 160] (b) Test of Similarity. The rule forbid- 
ding registration of a trade-mark so closely re- 
sembling a registered or known mark as to be like- 
ly to cause confusion or mistake®? does not require 
that the marks be so dissimilar as to be absolute 
proof against mistake;°4 it is only necessary that 
they be sufficiently dissimilar that the ordinary pur- 
chasers of the particular goods are not likely to 


Loughran v. Quaker City Chocolate 
& Confectionery Co., 296 F. 822 [aff 
286 EB. 694]. (39) “Raven Valley,” 
accompanied by a pictorial represen- 
tation of three ravens, to ‘‘Old Crow,” 
-accompanied by a picture of a single 
crow. Gaines v. Knecht, 27 App.D.C. 


Door (40) Word-mark ‘‘Red and 
White’ to word-mark “Black and 
White.” Plough Chemical Co. v. Bul- 


lion, 55 App.D.C. 294, 5 EF.(2d) 117. 
(41) “Red End” to “Blue End.” Luf- 
kin Rule Co. v. Master Rule Mfg. 
Co., 40 F.(2d) 991. (42) Mark con- 
sisting of the word “Rogers,” con- 
taining “1881” in numerals above and 
the words “Quadruple” and ‘New 
York” below, and on either side 
wreaths surrounding the letter ‘R,”’ 
to a mark consisting of the same 
word preceded and followed by an 
anchor. Wm. A. Rogers, Limited v. 
International Silver Co., 34 App.D.C. 
410. (48) “Roto-Verso” to ‘‘Rotarex.” 
Apex Electrical Mfg. Co. v. Landers, 
Frary & Clark, 41 F.(2d) 99. (44) 
“Seleo” to ‘‘Dysco,” Davies-Young 
Soap Co. v. Selig Co., 57 App.D.C. 12, 
16 F.(2d) 352. (45) “Speedway” to 
“Speedex.” Ansco Photoproducts v. 
Hastman Kodak Co., 57 App.D.C. 246, 
19 F.(2d) 720. (46) ‘“Spicer’s Nux 
Herbs and Iron” to mark containing 
words “Herbs and Iron.” Spicer v. W. 
H. Bull Medicine Co., 49 F.(2d) 980. 
(47) “Styl-Lane” to “Fashion Park.” 
Fashion Park Associates v. Lapidus, 
55 E.(2d) 488. (48) ‘“Sun-Glo” to 
“Sun-Proof.’ Patton Paint Co. v. 
Sunset Paint Co., 53 App.D.C. 348, 290 
F. 323. (49) Rising sun on gloves to 
the word “Sunlight” superimposed on 
portion of sun with rays on hosiery. 
Louis Meyers & Son y. O’Callaghan & 
Fedden, 57 App.D.C. 181, 18 F.(2d) 
831. (50) “Sunset” to “Sun-Proof.” 
Patton Paint Co. v. Sunset Paint Co., 
De, App. DiC. 351,290 BY. 3265) Gal) 
Mark ‘“‘The Brave Man _ Shirt,’’ on 
which the word “Shirt” is written be- 
neath the other three words, with 
the representation of an Indian head 
between, used as a trade-mark for 
work shirts, and the trade-mark ‘In- 
dian-Head” on textile fabrics, consist- 
ing of shirtings, sheetings, and flan- 
nels. Nashua Mfg. Co. v. Cohen-Fein 
Co., 54 App.D.C. 262, 296 F. 1009. (52) 
“Thermatice” to “Oil-O-Matic.” Willi- 
ams Oil-O-Matic Heating Corporation 
v. Bliss, 54 F.(2d) 480. (53) ‘‘Tre- 
Zur,” for use on hosiery, to “Tre-Jur,”’ 
used on toilet goods. House of Tre- 
Jur v. Combine Hosiery Corporation, 
49 F.(2d) 1081. (54) Mark contain- 
ing words “Vanishing,” ‘Vapor,’ and 
“Just Rub It,” to mark ‘Vapo-rub.” 
Vick Chemical Co. v. Cordry, 54 F.(2d) 
428. (55) Word “Victoria” associat- 
ed with representation of Queen Vic- 
toria, to words, “The Victor’ asso- 
ciated with figure of knight on horse- 
back. Andrew McLean Co. v. Adams 
Mig. Con si) App. DICW 1509, (56) 


TRADE-MARKS, TRADE-NAMES, 


not enough to disprove deceptive similarity; 


be confused to the extent ef purchasing the goods 
of one for the goods of another.°® 1 
arguable differences may be easily pointed out be- 
tween the marks of the opposer_and of applicant is 


The fact that 


256 


the 


law does not require that trade-marks shall be .care- 


similar.>8 


“Washington Park” to “Hashion 
Park.” Rosenberg Bros. & Co. v. Hor- 
owitz, 35 F.(2d) 784. (57) “White 
Band,” to “Gold Bar’ and ‘Silver 
Bar.” California Packing Corpora- 
tion y. Halferty, 54 App.D.C. 88, 295 
F..229. (58) ‘‘Whiteeth,”’ written in 
a distinctive way, to “S. S. White.” 
S. Ss White Dental Mfg. Co. v. Mac- 
Donald, 52 App.D.C. 271, 285 F. 1005. 
(59) Mark consisting of the words 
“wim. A. Rogers A. L.,” followed by 
a horseshoe inclosing the letter “R,” 
to the mark ‘Wm. Rogers Mfg. 
Co.” and “Wm. Rogers & Son.” Wil- 
liam A. Rogers, Limited, v. Interna- 
tional Silver Co., 34 App.D.C. 413. (60) 
“Zip-Knick” to “Zipper.” B. F. Good- 
rich Co. y. Kenilworth Mfg. Co., 40 
F.(2d) 121. (61) “Zip-Midy,” having 
superimposed thereon the word “‘Ken- 
ilworth,” to “Zipper.’”’ B. F. Goodrich 
Co. v. Kenilworth Mfg. Co., 40 F.(2d) 
124. (62) “Zip-Over’’ having imposed 
thereon word “Kenilworth” to “Zip- 
per.” B. F. Goodrich Co. v. Kenilworth 
Mfg. Co., 40 F.(2d) 125. (63) “Zodenta” 
to “Sozodont.” Hall v. Ingram, 28 App. 
D.C. 454. (64) Colored horizontal 
bands with words “OLD MISSION,” 
to bands and pictorial representation 
of globe. Sherwin-Williams Co. v. 
Stockton Paint Co., 58 App.D.C. 236, 
26 F.(2d) 1014. (65) Mark containing 
representation of man and maps to 
one containing opposer’s name and 
seroll containing printed words. The 
American Printing Ink Co. v. Ameri- 
ean Printing Ink Co., 57 App.D.C. 343, 
23 F.(2d) 764. (66) Mark consisting 
of a’ mattress opened one half its 
length, with a woman’s head between 
the sections, a large rose near. one 
corner, and a label near diagonal cor- 
ner, to mark consisting of a circle di- 
vided into quarters, and having in 
two quarters thereof representations 
of a mattress and the half-figure of a 
woman, with the legend, ‘“‘Trade Mark 
Reg. U. S. Pat. Of.” Ostermoor & 
Co. v. Rose Spring & Mattress Co., 
55 App.D.C. 307, 5 F.(2d) 268. (67) 
Single cat’s head to representation of 
three eats. Katz Underwear Co. v. 
Corticelli, Silk Co., 58 App.D.G. 286, 
29 F.(2d) 874. (68) Representation 
of a bathing suit girl about to dive 
from a springboard, to a representa- 
tion of a girl in a bathing suit with 
arms and limbs extended, appearing 
to be in the air as in the act of div- 
ing. Jantzen Knitting Mills v. West 
Coast Knitting Mills, 46 F.(2d) 182 
[reh den 47 F.(2d) 954]. (69) Mark 
consisting of a disk, with representa- 
tion of a chick therein, to a mark con- 
sisting of a ring, with a picture of a 
girl scattering feed to chicks. Black 
Bros. Flour Mills v. Dennie, 58 App. 
D.C. 288) 26° 8.,C2d), LOT. 


51. Standard Oil Co. v. Independ- 
ent Oil Men of America, 58 App.D.C. 
872, 30 F.(2d) 996; Sheffield-King 
Milling Co. v. Theopold-Reid Co., 50 


fully analyzed and dissected by the consuming pub- 
lic,°? and placing them side by side is not the prop- 
er way to determine whether they are deceptively 
The test of similarity producing con- 
fusion is whether the appearance or position which 
gives one mark its exclusive right has been so nearly 
simulated as to be likely to cause confusion or mis- 
take in the mind of the public or deceive purchasers.*? 


App.D.C. 200, 269 F. 716. 

[a] Rule applied.—When either 
party has a right to use the only 
feature common to the marks of ap- 
plicant and the opposer, the opposi- 
tion cannot be sustained. Sheffield- 
King Milling Co. v. Theopold-Reid 
Co., 50 App.D.C. 200, 269 F. 716. 

52. Walter M. Lowney Co. v. 
Chandler & Rudd Co., 56 App.D.C. 
248, 12 F.(2d) 189. 


53. See supra § 158. 


54. Arkell Safety Bag Co. v. Safe- 
pack Mills, 53 App.D.C. 218, 289 F. 
616. 


55. Arkell Safety Bag Co. v. Safe- 
pack Mills, supra. 


56. Broderick y. L. Mitchell & Co., 


538 App.D.C. 220, 289 F. 618; Coca- 
Cola Co. v. Chero-Cola Co., 51 App. 
D:Cis2io ado aos 


fa] Rule applied.—The fact that 
applicant’s and the opposer’s marks 
do not sound quite alike, and have a 
different number of letters in each, 
are only arguable differences, which 
are not enough to defeat the opposi- 
tion, since the second applicant, hay- 
ing an almost limitless field to choose 
from, should select a mark clearly 
distinguished from the existing mark. 
Coca-Cola Co. v. Chero-Cola Co., 51 
App.D.C. 27, 273 F. 755. 


57. E. Daltroff & Cie v. Vivaudou, 
Inc., 53 F.(2d) 536; Celotex Co. vy. 
Millington, 49 F.(2d) 1053; Simoniz 
Co. v. Permanizing Stations of Amer- 
ica, 49 F.(2d) 846; Van Camp Sea 
Food Co. v. Westgate Sea Products 
Co., 48 F.(2d) 950; California Packing 
Corporation vy. Halferty, 54 Anp.D.C. 
88, 295 F. 229; In re Inderrieden Can- 
ning «Co;,., 52 App. DiC. 214, 0h2 Tee 
618; Patton Paint Co. v. Orr’s Zinc 
White, 48 App.D.C. 221. 


58. California Packing Corporation 
v. Halferty, 54) App: DiG. 887" 2951 BY 
229; Canterbury Candy Makers v. 
Brecht Candy Co., 54 App.D.C. 82, 294 
F. 1013; O. & W. Thum Co, yv. Dick- 
inson, 46 App.D.C. 306. 


[a] Examination to detect minute 
differences.— Where applicant for reg- 
istration of a trade-mark attempts to 
simulate the trade-mark of another, 
the two marks will not, in an oppo- 
sition proceeding, be examined to de- 
tect minute differences, but will be 
viewed as a whole, as the public would 
view them. O. & W. Thum Co. -y. 
Dickinson, 46 App.D.C. 306. 


59. E. Daltroff & Cie. v. Vivaudou, 
Inc.,, 53 F.(2d) 536; Celotex Co. v. 
Bronston Bros, & Co., 49 F.(2d) 1048; 
Jantzen Knitting Mills v. West Coast 
Knitting Mills, 46 F.(2d) 182 [reh 
den 47 F.(2d) 954]; Lufkin Rule Co. 
v. Master Rule Mfg. Co., 40 F.(2d) 
991; B. F. Goodrich Co. v. Hockmey- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 160-161] 


and two trade-marks are substantially the same with- 
in the meaning of the act if the resemblance would 
deceive an ordinary purchaser giving such attention 
as he usually gives in making a purchase, and cause 
him to purchase one article, mistaking it for the 
The test of whether the similarity would 
be likely to cause a purchaser to accept goods of one 
kind when he desired those of another is not satis- 
factory in all cases, however,*! and does not per- 
mit registration where the purchaser would not be 
misled as to the particular article he was getting, 
but would be misled into believing that the article 
was the product of the prior owner of a similar 
The question is not whether injury 
or damages have occurred or will occur to the op- 
poser, but whether it will “be likely” to cause con- 


other.®° 


trade-mark.®? 


fusion or mistake.® 


[§ 161] (3) Application to Merchandise of Same 


er, 40 F.(2d) 99; Stephen L. Bartlett. 
Co. v.. Arbuckle Bros., 52 App.D.C. 
267, 285 EF. 1001; Coca-Cola Co. v. 
Chero-Cola Co., 51 App.D.C. 27, 273 
F. 755: Proctor & Gamble Co. v. 
Eney Shortening Co., 50 App.D.C. 42, 
267 F. 344; William Waltke &'Co. v. 
Geo. H. Schafer & Co., 49 App.D.C. 
254, 263 F. 650; Seubert v. Santaella 
& Co., 36 App.D.C. 447. 


“The test is not the exact meaning 
of the words, but whether they are 
so similar in appearance and sound 
as to lead the public to believe that 
the goods on which they appear had 
a common origin.” William Waltke 
& Co. v. Geo. H. Schafer & Co., 49 
App.D.C. 254, 268 F. 650, 652. 


“The question before us is whether 
the marks are confusingly similar, 
not whether they are identical.” E. 
Daltroff & Cie. v. Vivaudou, Inc., 53 
F.(2d) 536, 537. 


60. Patton Paint Co. v. Orr’s Zinc 
White, 48 App.D.C. 221; Seubert v. 
Santaella & Co., 36 App.D.C. 447; 
Hall v. Ingram, 28 App.D.C. 454. 


Particular marks held similar or 
dissimilar see supra § 159. 


61. E-Z. Waist Co. v. Reliance 
Mfg. Co., 52 App.D.C. 291, 286 F. 461. 


62. E-Z Waist Co. v. Reliance 
Mfg. Co., supra; Williams v. Kern & 
Sons, 47 App.D.C. 441. 


63s. Apex Electrical Mfg. Co. v. 
Landers, Frary & Clark, 41 F.(2d) 99; 
William Waltke & Co.'v. Geo. H. 
Schafer & Co., 49 App.D.C. 254, 263 
F. 650; Patton Paint Co. v. Orr’s Zinc 


White, 48 App.D.C. 221; Rockwood 
Pottery Co. v. A. Wilhelm Co., 43 
App.D.C. 1. 


64. Cross v. Williams Oil-O-Matie 
Heating Corporation, 48 F.(2d) 659; 
EB. Myers Lye Co. v. Sinclair Mfg. 
Co., 46 App.D.C. 55; G. & J. Tire Co. 
vy. G. J. G. Motor Car Co., 39 App.D.C. 
508; MclIlhenny v. New_Iberia [x- 
tract of Tobasco Pepper Co., 30 App. 
D.C. 337. 


[a] Same mark on different class 
of goods.—Registration for one class 
of goods is no bar to registration of 
the same name or mark as the trade- 
mark on a different class of goods. 
BE. Myers Lye Co. v. Sinclair Mfg. Co., 
46 App.D.C. 55; MclIlhenny v. New 
Iberia Extract of Tobasco Pepper Co., 
380 App.D.C. 337. 


65. Cross v. Williams Oil-O-Matic 
Heating Corporation, 48 F.(2d) 659; 
G. & J. Tire Co. v. G. J. G. Motor Car 
Co., 39 App.D.C. 508. 


66. Skookum Packers’ Ass’n_ Vv. 


AND UNFAIR COMPETITION 


Descriptive Properties.. 
mark will not be denied simply upon the ground 
that one mark simulates or closely resembles or con- 
tains a part, however prominent, of another.°4 There 
must be the additional feature that the goods to 
which the marks are applied are of the same descrip- 
tive properties so that confusion would likely result 
when the marks are applied;°* and, when goods are 
of the same descriptive properties so that the regis- 
tration of the proposed trade-mark will lead to ¢on- 
fusion, registration must be denied irrespective of 
other legal rights between the parties.*¢ 
is known no interpretation applicable to all cases 
alike of the phrase “the same descriptive proper- 
ties,” which occurs in the Trade-Mark Act,*7 has 
ever been given.®§ 
with deciding in each ease as it arose either that. 
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Registration of a trade- 


So far as 


The courts have been content 


the goods did or did not possess those qualities, 


Pacific Northwest Canning Co., 45 F. 
(2d) 912, 915 [cert den 51 S.Ct. 655, 
283° -U.S. 858, 75 L.Ed. 1464]; Cali- 
fornia Packing Corporation y. Till- 
man & Bendel, 40 F.(2d) 108. 


[a] Thus, where goods have the 
Same descriptive properties, so that 
registration of trade-mark will lead 
to confusion, registration must 
be denied, notwithstanding applicant 
might in an equity suit successfully 
invoke estoppel. Skookum Packers’ 
Ass’n v. Pacific Northwest Canning 
Co., 45 F.(2d) 912, 915 [cert den 51 
S.Ct. 655, 283 U.S. 858, 75 L.Ed. 1464]. 


67. USCA tit 15 § 85. And see su- 
pra § 158. 


68. Application of B. F. Goodrich 
Co., 52 App.D.C. 261, 285 F. 995; Cal- 
ifornia Packing Corporation v. Price- 
ee Mfg. Co., 52 App.D.C. 259, 285 


69. California Packing Corpora- 
tion v. Price-Booker Mfg. Co., 52 App. 
D.C. 259, 285 F. 998. And see cases 
infra this note. 


[a] Merchandise held to be of 
same descriptive properties.—(1) A 
symbol, consisting of an orange-col- 
ored ring, having a green center and 
a white border, through which an 
elongated diamond passed, and which 
was superimposed on an orange-col- 
ored, cup-shaped base, to a mark 
which consisted of an orange-colored 
circular figure, which had a narrow 
white border, and rested on an or- 
ange-colored rectangular base having 
a’ white border, the words and letters 
on the two marks being different. 
Patterson-Sargent Co. v. Indiana In- 
destructible Paint Co., 53 App.D.C. 
376, 290 F. 851. (2) Automatic draft 
control in coal furnaces as device for 
automatically feeding and controlling 
heat in liquid fuel burning devices. 
Williams Oil-O-Matic Heating Cor- 
poration v. Bliss, 54 F.(2d) 4380. (3) 
Automobile and bicycle tires as rub- 
ber hose and belting. Gutta Percha 
& Rubber Mfg. Co. v. Ajax Mfg. Co., 
48 App.D.C. 230. (4) Automobiles as 
automobile brakes and timers. Lin- 
coln Motor Co. v..Lincoln Mfg. Co., 
58 App-D.C. 191, 26 F.(2d) 563. (5) 
Beverages, the only real difference 
between which is that there is less 
alcohol in one than in the other. In 
re Independent Breweries Co., 39 
App.D.C. 118. (6) Boots, overshoes, 
and socks as garters. Blek Co. v. 
Mishawaka Rubber & Woolen Mfg. 
Co., 57 App.D.C. 149, 18 F.(2d) 191. 
(7) Canned pineapple as canned peas 
and corn. In re Inderrieden Canning 
Co., 51 App.D.C. 214, 277 F. 613. . (8) 
Canned salmon as canned fruits. 


without going further.*® 


The words “same descrip- 


California Packing Corporation v.. 
Halferty, 54 App.D.C. 88, 295 F. 229.. 
(9) Catamenial bandages as vaginal 
syringes. Kotex Co. v. McArthur, 45 
F.(2d) 256. (10) Cleansing cream as 
cosmetic preparations and medicines, 
American Products Co. v. Braith- 
waite, 53 F.(2d) 582. (11) Coffee and 
tea aS other’ grocery products. 
Cheek-Neal Coffee Co. v. Hal Dick 
Mfg. Co., 40 F.(2d) 106. (12) Coffee 
as cocoa. Stephen L. Bartlett Co. v. 
Arbuckle Bros., 52 App.D-C. 267, 285 
F. 1001. (13) Coffee as cocoa when 
used as beverages. Baker v. Harri- 
son, 32 App.D.C. 272. (14) Coffee as 
other food products. California 
Packing Corporation vy. Tillman & 
Bendel, 40 F.(2d) 108. (15) Coffee as 
tea. R. H. Macy & Co. v. New York 
Grocery Co., 50 App.D.C. 105, 267 F. 
749. (16) .Collar buttons as shirts 
and collars. Cluett, Peabody & Co. v. 
Hartogensis, 41 F.(2d) 94. (17) 
Cologne spirits and rubbing alcohol, 
as toilet cream containing cologne 
and alcohol. Federal Products Co. 
v. Lewis, 57 App.D.C. 338, 23 F.(2d) 
759. (18) Devices for feeding fuel to 
furnaces automatically, although one 
fed oil and the other coal. Cross v. 
Williams Oil-O-Matic Heating Corpo- 
ration, 48 F.(2d). 659. . (19) Dress 
shirts, negligee shirts, blouses, and 
pajamas as knickerbockers, coats, 
overcoats, vests, trousers, jackets, 
and other wearing apparel. Decker & 
Cohn v. S. Liebovitz Sons, 46 F.(2d) 
179. (20) Electric flash -lights and 
batteries as hardware of many sorts, 
especially locks and keys. Yale Plec- 
tric Corporation v. Robertson, 26 F, 
(2d) 972 Emod 21 F.(2d) 467]. (21) 
Extracts and syrup for flavoring 
drinks as bottled drinks. In re Coca- 
Cola Bottling Co. of Los Angeles, 49 
F.(2d) 838. (22) Fresh fruits as 
canned fruits and vegetables. Skoo- 
kum Packers’ Ass’n v. Pacific North- 
west Canning Co., 45 F.(2d) 912, 915 
[cert den 51 S.Ct. 655, 283 U.S. 858, 75 
L.Ed. 1464]. (23) Gasoline stoves 
as coal and wood stoves. American 
Stove Co. v. Detroit Stove Works, 31 
App.D.C. 304. (24) Glacéd fruit is 
of the “same descriptive properties” 
as canned fruit. California Canner- 
ies Co. v. Bear Glacé Co., 44 F.(2d) 
866. (25) Goods heated by steam as 
goods heated by electricity. D. H. 
Burrell & Co. v. Simplex Electric 
Heating Co., 44 App.D.C. 452. (26) 
Goods made of cotton textile fabric 
as piece goods. In re Defender life. 
Co., 58 App.D.C. 234, 26 F.(2d) 1012. 
(27) Goods used for the same gener- 
al purposes in the care of pet ani- 
mals, fish, and birds, and sold from 
the same places of business. Heger 
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Products Co. v. Polk Miller Products 
Corporation, 47 F.(2d) 966. (28) 
Ham, corned beef, and cooked shoul- 
ders as canned meats. In re William 
Schluderberg & Son, 269 F. 680, 50 
App.D.C. 164, 269 F. 680. (29) Ho- 
siery as men’s and boys’ coats. R. 
H. Macy & Co. v. H. W. Carter & 
Sons, 56 App.D.C. 249, 12 F.(2d) 190. 
(30) Ice cream cones as ginger snaps. 
National Biscuit Co. v. Sheridan, 44 


¥.(2d) 987. (81) Incandescent gas 
mantles as incandescent’ electric 
lamps. Anglo-American Incandes- 


cent Light Co. v. General Electric 
Co., 43 App. 385. (32) Inner tubes as 
outer tubes of tires. Goodyear Tire 
& Rubber Co. v. Republic Rubber 
Co., 43 App.D.C. 275. (33) Lard and 
other compounds as substitute for 
white of eggs in making; articles of 
food. B. Heller & Co. v. Southern 
Cotton Oil Co., 55 App.D.C. 288, 4 F. 
(2a) 955. (384) Leggings, knicker- 
bockers, children’s rompers, sleeping 
and carriage suits, hats, coats, suits, 
Overalls, play suits, bath robes, 
blouses, and bloomers, as boots made 
of rubber and fabric, and overshoes. 
B. F. Goodrich Co. v. Hockmeyer, 40 
F.(2d) 99. (35) Liquid soap as a 
hand toilet soap which was also used 
for a scouring compound or scouring 
soap for household purposes. HEnoch 
Morgan’s Sons Co. v. Sanitary Prod- 
ucts Co., 52 App.D.C. 281, 285 F. 1015. 
(36) Liquid solution intended for use 
as disinfectant and similar matters 
as soap powder. Proctor & Gamble 
Co. v. J. L. Prescott Co., 49 F.(2d) 
959. (387) Locks and keys as electri- 
cal apparatus. Yale BHlectric Corpo- 
ration v. Yale & Towne Mfg. Co., 56 
App DC. 1242.5 12. (2d) 183. (38) 
Malt syrup as whisky. Four Roses 
Products Co. v. Small Grain Distilling 
& Drug Co., 58 App.D.C. 299, 29 EF. 
(2d) 959. (39) Meat products, vegeta- 
bles, fruits, and other grocery goods 
as sugar. Revere Sugar Refinery v. 
Salvato, 48 F.(2d) 400. (40) Medicat- 
ed chewing gum aS chocolate candies. 
Gilbert Co. v. John C. Gilbert Choco- 
late Co., 48 F.(2d) 930. (41) Men’s 
and women’s belts as collars, shirts, 
and other wearing apparel. Cluett, 
Peabody & Co. v. Wright, 46 F.(2d) 
711. (42) Men’s hats and caps as 
suits and overcoats. Kassman & 
Kessner v. Rosenberg Bros. Co., 56 
App.D.C., 109, 10 F.¢2d) 904: (48) 
Men’s underwear and shirts as sus- 
penders. Oppenheim, Oberndorf & Co. 
v. President Suspender Co., 55 App.D. 
C. 147, 3 F.(2d) 88. (44) Mouth lo- 
tion as hair and toilet goods used in 
beauty culture. Malone v. Horowitz, 
41 F.(2d) 414. (45) Nonintoxicating 
cereal beverage as near-beer bever- 
age. Christo Mfg. Co. v. Christian 
Moerlein Brewing Co., 49 App.D.C. 
370, 265 F. 1010. (46) Nut marga- 
rine as hard vegetable butter, made 
from cocoanut oil. The Best Foods 
v. Hemphill Packing Co. 5 F.(2d) 
355. (47) Olive oil as tomato paste. 
Di Santo v. Guarneri, 57 App.D.C. 89, 
17 F.(2d) 677. (48) Paint, stains, Ja- 
pans, and varnishes ready mixed, as 
paint colors and paste paints. Phe- 
nix Paint & Varnish Co. v. Lewis, 32 
App.D.C. 285. (49) Pickles and con- 
diments as canned fruits and vegeta- 
bles. California Packing Corporation 
v. Price-Booker Mfg. Co., 52 App.D.C. 
259, 2385 F. 993. (50) Plain and self- 
rising flour, as baking powder. Hee- 
kin Co. v. Lawrenceburg Roller Mills 
Co., 40 F.(2d) 119. (51) Pneumatic 
automatic rivet cutter as manual riv- 
et cutters, glass cutters, etc. Rice 
Mfg. Co. v. Smith & Hemenway Co., 
52 vADpED Cn 2785285 EY TOLe 152) 
Pneumatic tire casings for automo- 
biles as rubber hose and belting. Ap- 
plication of B. F. Goodrich Co., 52 
App.D.C. 261, 285 F. 995. (538) Pow- 
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dered mixtures for making desserts, 
either with or without gelatine, as 
custard powder for making custards 
and puddings. National Food Prod- 
ucts Corporation v. Jell-O Co., 57 
App: D:Cy 247 19 BC20) wi oen, CS) 
Preparation for cleaning garments as 
sanitary solvents for cleaning and 
disinfecting purposes. Langfield v. 
Solvit-All Corporation, 49 F.(2d) 480. 
(55) Radio receiving sets as electric 
goods such as rectifiers, transform- 
ers, and loud speakers. Mohawk 
Blectric Corporation v. Rollinson, 58 
App.D.C. 127, 25 F.(2d) 551. (56) 
Rubber boots and shoes as leather 
shoes. Weyenberg Shoe Mfg. Co. v. 
Hood Rubber Co., 49 F.(2d) 1046; 
Boston Rubber Shoe Co, v. Abramag- 
witz, 47 App.D.C. 199. (57) Salt as 
various condiments, such as pepper 
sauce, table sauce, mustard, tomato 
catsup, pepper, etc. E. A. Zatarain & 
Sons v. Ohio Salt Co., 56 App.D.C. 90, 
10 F.(2d) 655. (58) Self-raising pan- 
cake flour and corn meal as flour. 
Williams v. Kern & Sons, 47 App.D. 
Cc. 441. (59) Shaving soap as soap 
generally. Lever Bros. Co. v. Armour 
& Co., 58 App.D.C. 20, 24 F.(2d) 285. 
(60) Sheer silk as cotton and artifi- 
cial silk. Haas Bros. Fabrics Corpo- 
ration vy. Bliss, Fabyan & Co., 57 App. 
D.C. 44, 16 F.(2d) 540. (61) Ther- 
mostatically controlled electric heat- 
ing apparatus as electrically heated 
steam car heaters. Simplex Electric 
Heating Co. v. Gold Car Heating & 
Lighting Co., 43 App.D.C. 28. (62) 
Thermostatic steam trap used in con- 
nection with a steam car-heating ap- 
paratus, as a thermostatically oper- 
ated relief valve upon an electrically 
heated hot-water boiler. Simplex 
Electric Heating Co. v. Gold Car 
Heating & Lighting Co., supra., (63) 
Toilet soap as shaving soap or shay- 
ing cream. William Waltke & Co. v. 
Geo. H. Schafer & Co., 49 App.D.C. 
254, 263 F. 650. (64) Tractors of the 
crawler type as tractors of the wheel 
type. Marsh Capron Mfg. Co. v. 
Bates Machine & Tractor Co., 53 App. 
D.C. -285, 289 BH. .633.. (65) Drade- 
mark consisting of a flag having a 
blue background, with a horizontally 
arranged white stripe with three 
white stars, together with a red mon- 
ogram, to various flag-marks of the 
opposer. Alaska Packers’ Ass’n_ v. 
Admiralty Trading Co., 43 App.D.C. 
198. (66) Trade-mark for inner tubes 
comprising a black stripe of uniform 
width, helically disposed and applied 
on the surface of the tube, as a trade- 
mark consisting of a blue mark im- 
posed circumferentially around a ve- 
hicle tire and located centrally of the 
treat portion thereof. Goodyear Tire 
& Rubber Co. v. Republic Rubber Co., 
43 App.D.C. 275. (67) Underwear as 
hosiery. N. Wolf & Sons v. Lord & 
Taylor, 41 App.D.C. 514. (68) Union 
suits, drawers, nightshirts, and pa- 
jamas as textile fabrics for outer 
clothing. Sexton Mfg. Co. v. ‘Goodall 
Worsted Co., 40 F.(2d) 1017. (69) 
Waish boilers as cooking utensils. 
Aluminum Cooking Utensil Co. v. 
Sargoy Bros. & Co., 276 F. 447. (70) 
Washing and cleaning compounds in 
the form of flakes as washing and 
cleaning compound in powdered form. 
Lever Bros. Co. v. Riodela Chemical 
Co., 41 F.(2d) 408. (71) Washing 
powder adapted for use in cleansing 
and polishing articles made of metal 
as metal polish. Fishbeck Soap Co. 
v. Kleeno Mfg. Co., 44 App.D.C. 6. 
(72) Watches as clocks. American 
Watch Import Co. v. Western Clock 
Co. App. Comey. lee MyCaa)raave 
(73) Wheat flour as raisin products. 
Sun-Maid Raisin Growers of Califor- 
nia v. American Grocer Co., 40 F.(2d) 
116. (74) Work shirts as children’s 
waists, union suits, sleeping gar- 
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ments, etc. E-Z Waist Co. v. Reli- 
ance Mfg. Co., 52 App.D.C. 291, 286 
F, 461. (75) Worsted piece goods, 
designed to be used exclusively as 
material for men’s coats and suits, 
as men’s coats and suits. Kushner 
& Gillman, Inc. v. Mayfiower Worsted 
Co., 56 App.D.C. 115, 11 F.(2d) 462 
[cert den 46 S.Ct. 488, 271 U.S. 675, 
70 L.Ed. 1145]. 


[b] Merchandise held not of same 
descriptive properties.—(1) Antisep- 
tic compound, as tooth paste. Nu- 
lyne Laboratories vy. Electro-Alkaline 
Co; 52. App.D:C. 265.7285 567 999. Cap 
Automobiles as rubber tires. G. & J. 
Tire Co. v. G. J. G. Motor Car Co., 39 
App.D.C. 508. (3) Boiler relief valves 
as oil. Three in One Oil Co. v. Bos- 
ton Brass Co., 57 App.D.C. 358, 23 F. 
(2a) 895; Three in One Oil Co. v. 
Boston Brass Co., 57 App.D.C. 357, 23 
F.(2d) 894. (4) Boots, shoes, and 
overshoes as wardrobe bags. B. F. 
Goodrich Co. v. Closgard Wardrobe 
COs: el Eee) eas (5) Breakfast 
foods as candy. Paul F. Beich Co. v. 
Kellogg Toasted Corn Flakes Co., 49 
App.D.C. 186, 262 F. 640. (6) Cash 
registers and paper rolls for use 
therewith as toilet paper, paper 
towels, paper roll towels, and serpen- 
tine, a narrow ribbon of paper. Na- 
tional Cash Register Co. v. National 
Paper Products Co., 54 App.D.C. 278, 
297 F. 351. (7) Dessert powder as 
canned fruits. D. & C. Co. v. Ever- 
ett Fruit Products Co., 57 App.D.C. 
263, 20 F.(2d) 279. (8) Enamel paint 
as pottery ware. Rookwood Pottery 
Co. v. A. Wilhelm Co., 43 App.D.C. 1. 
(9) Hairpins as hooks and eyes. 
Hump Hairpin Co. v. De Long Hook 
& Eye Co., 39 App.D.C. 484. (10) Ice 
cream cones, made wholly without 
milk or any dairy product, as dairy 
products, such as condensed and 
evaporated milk and cream, ete. Bor- 
den’s Condensed Milk Co. v. Bagle 
Mfg. Co., 47 App.D.C. 191. (11) Kal- 
somine as white lead. Muralo Co. v. 
National Lead Co., 36 App.D.C. 541. 
(12) Liquid medicinal preparations as 
toilet preparations. Mulhens & 
Kropff v. Onnen,'37 F.(2d) 435. (13) 
Macaroni as canned or fresh fruits 
and vegetables. W. R. Roach & Co. 
v. G. & J. Lo Bue Bros., 57 App.D.C. 
76, 17 F.(2d) 684. (14) Macaroni, 
spaghetti, and vermicelli as break- 
fast cereals. Quaker Oats Co. v. 
Mother’s Macaroni Co., 41 App.D.C. 
254. (15) Nonalcoholic grape juice 
as lager beer. Peter Schoenhofen 
Brewing Co. v. John Sexton & Co., 41 
App.D.C. 510. (16) Paste or liquid 
dressing for shoes as dressing for 


fabrics, including leather pelts. 
Schieren_ Co. v. Whittemore Bros. 
Corporation, 47 App.D.C. 247. (17) 


Peroxide of hydrogen as distilled and 
carbonated waters and soft drinks. 
Consumers Co. v. Hydrox Chemical 
Co., 40 App.D.C. 284. (18) Pipes, ci- 
gar and cigarette holders, pouches, 
tobacco bags, humidors, and cigar 
and cigarette containers as ciga- 
rettes. American Tobacco Co. v. Gor- 
don, 56 App.D.C. 81, 10 F.(2d) 646. 
(19) Portable buildings, ready-cut 
frame buildings, and knockdown 
frame buildings as building construc- 
tion materials, such as roofing pitch, 
roofing compounds, paints and other 
products, Denver Gas & Blectric 
Light Co. v. Alexander Lumber Co., 
50 App.D.C. 207, 269 FEF. 859. (20) 
Salted, smoked, or canned fish as 
crackers, biscuits, bread, and break- 
fast cereals. Johnson Educator Food 
Co. v. Sylvanus Smith & Co., 37 App. 
D.C. 107 Eeént den s2°S:Ct. 522 998 
U.S. 718, 56 L.Ed. 628]. (21) Shirts 
as. Shirtings. Nashua Mfg. Co. v. 
Cohen-Fein Co., 54 App.D.C. 262, 296 
F. 1009. (22) Textile fabrics as lu- 
bricating and illuminating oils, 
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tive properties” were intended to relate to goods of 
the same general class,7° and goods have the same 
descriptive properties and are in the same class 
within the meaning of the statute when the general 
and essential characteristics are the same," that is, 
when there is such a sameness in the distinguishing 
characteristics as to be likely to result in confusion 
in the trade and deception of the public.7? If there 
is such a sameness, the registration will be denied 
although the patent office indexes place the goods in 
different classes.‘ Whenever it appears that con- 


‘fusion might result, it is because the goods have the ' 


same descriptive properties.‘4 Distinguishing fea- 
tures, which would be unknown to the ordinary pur- 
chaser unfamiliar with the process by which the 
products were manufactured, do not establish dif- 
ferent descriptive properties,7®> and merely includ- 
ing an article of merchandise in a comprehensive 
class in the Patent Office does not of itself make 
it of the same descriptive properties of another in- 
eluded in the same class.7° 


[§ 162] j. Name of Individual, Firm, Corporation, 
or Association.77 By express provision of the Trade- 
Mark Act registration of marks consisting merely 
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of the name of an individual, firm, corporation, or 
association, not written, printed, impressed, or woven 
in some particular or distinctive manner, or in as- 
sociation with a portrait of the individual will be 
denied,** provided, however, that nothing therein 
shall prevent the registration of a trade-mark other- 
wise registrable because of its being the name of 
applicant or a portion thereof ;?® whether the firm 
name of applicants may be registered as part of 
their trade-mark depends upon how it is applied.®° 
The provision is applicable to prevent the registra- 
tion of a corporate name whether or not that name be 
the subject of a technical trade-mark.’! The stat- 
ute does not permit the appropriation of the good 
will of an established concern, built up under its 
name, through adoption of that or a similar name 
as a trade-mark;®? its real purpose is to permit the 
registration of a concern’s name as a trade-mark, 
provided such registration is accomplished, so as 
not to prevent a like use of the name by others 
similarly entitled. A mark consisting of the name 
of the opposer or a substantial part thereof will be 
denied registration although applied to products of 
different descriptive properties from those dealt in 
by the opposer. Where less than the whole of a 


greases, and waxes, and similar pe- 
troleum products. Vacuum Oil Co. 
v. Gargoyle Textile Corporation, 52 
App.D.C. 268, 285 F. 1002. (23) Tex- 
tile goods for millinery purposes, 
namely, buckram, rice net, and hat 
net, as cotton textile fabrics used for 
manufacturing ladies’ skirts and 
dresses and children’s dresses, play 
suits, and bloomers. I. E. Palmer Co. 
v. Nashua Mfg. Co., 34 F.(2d) 1002. 
(24) Tobacco as soft drinks. Pitts- 
burgh Brewing Co. v. Ruben, 55 App. 
D.C, 171, .3. FF. (2d): 342° — (25). Tooth 
paste as a compound used for bleach- 
ing, cleansing and antiseptic purpos- 
es, even though the compound could 
be used in a diluted form as a mouth 
wash. Nulyne Laboratories v. Elec- 
tro-Alkaline Co., 52 App.D.C. 265, 285 
F. 999. (26) Water bottles, ice bags, 
and syringes as oil. Three in One Oil 
Co. v. Lobl Mfg. Co., 57 App.D.C. 356, 
23 F.(2d) 893. 


70. Decker & Cohn y. S. Liebovitz 
Sons. 46 F.(2d) 179; Cheek-Neal Cof- 
fee Co. v. Hal Dick Mfg. Co., 40 F. 
(2d) 106; B. F. Goodrich Co. v. Hock- 
meyer, 40 F.(2d) 99. 


71. Anglo-American Incandescent 
Light Co. v. General Electric Co., 43 
Ap. ):6) 13855. Gi & J.-Tire Co. va G: 
you. Motor Car! Co; “39° App Die. 
508; Phoenix Paint, ete., Co. v. Lew- 
is, 32 App.D.C. 285. 


72. American Tobacco Co. v. Gor- 
don, 56 App.D.C. 81, 10 F.(2d) 646; 
Decker & Cohn vy. S. Liebovitz Sons, 
46 K.(2d) 179; California Packing 
Corporation v. Tillman & Bendel, 40 
F.(2d) 108; B. F. Goodrich ‘Co. v. 
Hockmeyer, 40 F.(2d) 99; G. & J. 
Tire Co. v. G. J.._G. Motor Car_Co., 
39 App.D.C. 508; Hump Hairpin Co. v. 
De Long Hook & Eye Co., 39 App.D.C. 
484, 

73. Aluminum Cooking Utensil Co. 
v. Sargoy Bros. & Co., 276 F. 447. 


74, Application of B. F. Goodrich 
Co., 52-App.D.C. 261, 285 F. 995; Cali- 
fornia Packing Corporation v. Price- 
Booker Mfg. Co., 52 App.D.C. 259, 285 
H- 993. 


75. California Packing Corporation 
v. Price-Booker Mfg. Co., 52 App.D.C. 
259, 285) F.. 993: 


76. Hump Hairpin Co. v. De Long 


Hook & Eye Co., 39 App.D.C. 484. 


77. As subject to appropriation as 
exclusive trade-mark generally see su- 
pra §§ 54, 55. 


To.) eOSCA tits 15 S'S. 
eases infra this note. 


[a] Marks held not registrable.— 
(1) Corporate name of applicant, 
which is the same as the opposer’s. 
The American Printing Ink Co. v. 
American Printing Ink Co., 57 App.D. 
C. 343, 23 F.(2d) 764. (2) Firm name 
not printed in particular or distinc- 
tive manner. Sharp & Dohme v. 
Parke, Davis & Co., 37 F.(2d) 960. (3) 
“Old Lexington Club,” as a trade- 
mark for whisky, upon the applica- 
tion of a corporation the name of 
which is “Old Lexington Club Dis- 
tilling Company.” Kentucky Distil- 
leries, ete., Co. v. Old Lexington Club 
Distilling Co., 31 App.D.C. 223 (cor- 
porate name of applicant was deriv- 
ed from the mark sought to be reg- 
istered). (4) “Simplex” over the op- 
position of a company the distinctive 
part of the corporate title of which 
is “Simplex.” Simplex Electric Heat- 
ing Co. v. Ramey Co., 46 App.D.C. 
400; D. H. Burrell & Co. v. Simplex 
Electric Heating Co., 44 App.D.C. 452. 


And see 


(5) “Spalding,” an ordinary family 
surname. In re Spalding, 27 App. 
D.C. 314. (6) Word “Charlies,” not 


used in a particular manner or in as- 
sociation, with portrait of individu- 
al, is not subject to registration. 
Schlesinger v. Oppenheim Cigar Co., 
PA EAC2E) ioe 


[b] Marks held written, printed, 
impressed, or woven in distinctive 
manner.—Trade-mark “Tech,” printed 
in white script letters across plaid 
background, the plaid background be- 
ing a bona fide and substantial part 
of the mark, and not a mere device 
or contrivance to evade the law. 
Pittsburgh Brewing Co. v. Ruben, 55 
App.D.C. 171, 3 F.(2d) 342. 


79, USGA tit 15 -§ 85. 
cases infra this note. 


[a] Mark held registrable.—‘‘Safe- 
pack” is not to be denied registration 
because it was part of the corporate 
name of applicant, the Safepack 
Mills. Arkell Safety Bag Co. v. Safe- 
pack Mills, 53 App.D.C. 218, 289 F. 


And see 


616. 


80. Fishbeck Soap Co. vy. Kleeno 
Mfg. Co., 44 App.D.C. 6. 


81. In re Success Co., 34 App.D. 
C. 4438. 
[a] Rule applied to prevent regis- 


tration of the word “Success” when 
not written, printed, impressed, or 
woven in some particular manner, ap- 
plicant’s corporate name being ‘‘the 
Success Company.’ In re Success 
Co., 34 App.D.C. 443. 


82. National Cigar Stands Co. v. 
Frishmuth Bro. & Co., 54 App.D.c. 
275, 297 F. 348. 


[a] Bule applied.—The National 
Cigar Stands Company, a corporation, 
having been engaged in selling cigars, 
cigarettes, etc., since 1905, its oppo- 
sition to registration by a competitor 
of the mark ‘Nationals,’ which com- 
petitor adopted in 1920 as a trade- 
mark for cigarettes, will be sustain- 
ed. National Cigar Stands Co. v. 
Frishmuth Bro. & Co., 54 App.D.C. 
275, 297 F. 348. 


83. National Cigar Stands Co. v. 
Frishmuth Bro. & Co., supra. 


84. Duro Pump & Mfg. Co. v. 
California Cedar Products Co., 56 App. 
D.C. 156, 11 F.(2d) 205; Eversharp 
Pencil Co. v. American Safety Razor 
Corporation, 54 App.D.C. 315, 297 FB. 
894; Beechnut Cereal Co. v. Beech- 
Nut Packing ‘Co.,°51) App. D:C2/5,. 273 
F. 367; In re United Drug Co., 44 
App.D.C. 209; Oliver Chilled Plow 
Works v. Wm. J. Oliver Mfg. Co., 40 
App.D.C. 125. ~See Steinola Co. v. 
Steinway & Sons, 50 App.D.C. 204, 269 
F. 720 (Steinway & Sons, manufactur- 
ers of pianos, can successfully oppose 
the registration of the word ‘“Stein- 
ola’ as a trade-mark for phono- 
graphs). 


[a] Thus (1) where a mark has 
become so identified with a particular 
corporation that whenever used. it 
designated to the mind that particu- 
lar corporation, registration of the 
word for other products, although of 
different descriptive properties, may 
be denied on the ground that con- 
current use would tend to confusion. 
Duro Pump & Mfg. Co. v. California 
Cedar Products Co., 56 App.D.C. 156, 
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corporate name has been appropriated, however, 
the right of registration will turn on whether such 
partial appropriation is of such character that it 
is calculated to deceive and confuse the public.*® 
When one seeks to register his own name as a trade- 
mark, it must be tested by precisely the same rules 
and principles which apply to all other technical 
trade-marks,** and it must not resemble a registered 
or known trade-mark so as to cause confusion when 
applied to goods of the same descriptive proper- 
ties.®* 

[§ 163] 5. Application and Proceedings Thereon** 
—a. In General—(1) Control by Statutory Provi- 
sions. The right to register a trade-mark is purely 
statutory®® and in proceedings to obtain registration 
the parties are governed by the statutory provi- 
sions.°° 


[§ 164] (2) Application®*'—(a) Requisites. An 
application for the registration of a trade-mark must 
be made to the commissioner of patents,®? and must 
be signed by applicant.°? It must specify the name, 
domicile, location, and citizenship of applicant,®* but 
in the case of firm trade-marks a statement of the 
name and residence and place of business of the firm 


11 F.(2d) 205. (2) So registration of 


TRADE-MARKS, TRADE-NAMES, 


Steel Foundries v. 


heh ie er al acs 


t * 


has been held sufficient, it not being necessary that 
the name and residence of each individual partner 
be given.?> The application must also specify the 
class of merchandise and the particular description 
of goods comprised if such elass upon which the 
trade-mark is appropriated,®® a statement of the 
mode in. which the same is applied or affixed to the 
goods,®? and the length of time during which the 
trade-mark has been used;°* and a description of 
the trade-mark itself must be included, if desired 
by applicant or required by the commissioner, pro- 
vided such description is of such a character as to 
meet the approval of the commissioner.°® It must 
be accompanied by a drawing of the trade-mark 
signed by applicant or his attorney and such number 
of specimens of the trade-mark as actually used 
as may be required by the commissioner,’ and a 
fee of fifteen dollars.2, The application should show 
clearly that every condition precedent has been ful- 
ly met;? and such regulations as may be prescribed 
by the commissioner of patents must otherwise be 
complied with. An application in the language of 
the statute for registration of a surname, under the 
ten-year clause, is sufficient notwithstanding it did 
not name all of the predecessors of applicant. With 


Robertson, 46 S.}scription of paints. Smith v. Rey- 


the trade-mark “Duro” for use in con- 
nection with pneumatic pressure sys- 
tems and equipment by the Duro 
Pump & Manufacturing Company, 
which advertised the word to the ex- 
tent that it became so identified with 
the corporation that its use designat- 
ed the corporation, precludes anoth- 
er’s registration of the same mark 
for use on wall boards, although pos- 
sessed of different descriptive quali- 
ties. Duro Pump & Mfg. Co. v. 
California Cedar Products Co., supra. 
(3) “Stork” will not be registered 
as a trade-mark for rubber nipples, 
where there is an existing corpo- 
ration the name of which is the 
Stork Company, irrespective of wheth- 
er or not the corporation is engaged 
in the manufacture of such goods. 
In re United Drug Co., 44 App.D.C. 
209. (4) “Beechnut,” as a trade-mark 
for a cereal breakfast food, was not 
entitled to registration, on opposition 
by the Beech-Nut Packing Company, 
it being a substantial part of the cor- 
porate name of the opposing company, 
which company was organized long 
prior to the applicant’s entry into the 
field. Beechnut Cereal Co. v. Beech- 
Nut Packing Co., 51 App.D.C. 5, 273 
F. 367. (5) Registration of the word 
“Byversharp” by the American Safety 
Razor Corporation as a mark for ra- 
zors and razor blades will be denied 
on the opposition of the Eversharp 
Pencil Company, user of the word 
“Byversharp” as a mark on its me- 
chanical pencils and leads. Ever- 
sharp Pencil Co. v. American Safety 
Razor Corporation, 54 App.D.C. 315, 
297 F. 894. 


@5. American Steel Foundries v. 
Robertson, 46 S.Ct. 160, 269 U.S. 372, 
66 L.Ed. 317 [answers conformed to 
11 F.(2d) 999]; Three in One Oil 
Co. v. Lobl Mfg. Co., 57 App.D.C. 356, 
23 F.(2d) 893. 


[a] Rule applied.—(1) The act 
does not prohibit registration as a 
trade-mark of the word ‘‘Simplex” by 
a corporation which, with its prede- 
cessor, has used it since 1897, on ar- 
ticles, not similar to those manufac- 
tured or sold by corporation whose 
name embraced such word. American 


Cu 160, 269) US: 372,. 700 Tw 37 
[answers conformed to 11 F.(2d) 999]. 
(2) “3 in 1” will not be denied reg- 
istration as a trade-mark on the 
ground of registering part of the 
name of the opposer “Three in One 
Oil Company.” Three in One Oil 
Co. v. Lobl Mfg. Co., 57 App.D.C. 356, 
23 F.(2d) 893. (3) “2 in 1” will not 
be denied registration as a trade-mark 
on the ground that it is part of the 
name of the opposer ‘‘Three in One 
Oil Company.’’ Three in One Oil Co. 
v. Boston Brass Co., 57 App.D.C. 357, 
23 F.(2d) 894. 


86. J.B. Williams Co. v. Williams, 
48 F.(2d) 398. 


87. J. B. Williams Co. v. Williams, 
supra. 


Marks likely to cause confusion 
generally see supra § 158. 


88. Remedy in equity for refusal 
of registration see infra § 201. 


89. Trustees for Arch Preserver 
Shoe Patents v. James McCreery & 
Co., 49 F.(2d) 1068. 


90. In re Bonide Chemical Co., 46 
F.(2d) 705; Skookum Packers’ Ass’n 
v. Pacific Northwest Canning Co., 45 
F.(2d) 912, 915 [cert den 51 S.Ct. 655, 
283 U.S. 858, 75 L.Ed. 1464]; Stama- 
baad rnas v. Stephano Bros., 41 App.D. 


91. Forms of application see USCA 
tit 15 following § 105. And see Pat- 
ent Office Rules. 


92 USCA tit 15 § 81. 


93. USCA tit 15 § 81. 
Patent Office Rules. 


94 USCA tit 15 § 81. 
Patent Office Rules. 


95. Smith v. Reynolds, 22 F.Cas. 
No. 13,098, 10 Blatchf. 100, 3 Off.Gaz. 
214 (decided under the act of 1870). 


96. USCA tit 15 § 81. And see 
Patent Office Rules; and cases infra 
this note. 


[a] Specification of class held suf- 
ficient.—In specifying class, it is suf- 
ficient to specify paints generally 
without specifying any particular de- 


And see 


And see 


nolds, 22 F.Cas.No. 13,098, 10 Blatchf. 
100, 3 Off.Gaz. 214 (decided under 
the act of 1870). 


[b] Specification of class held in- 
sufficient.—In an application to regis- 
ter a personal name under the ten- 
year clause, a statement of the class 
of merchandise as “athletic supplies’ 
and the particular description of 
goods comprised in such class as ‘‘im- 
plements, apparatus, and goods used 
in athletic games and sports” is in- 
sufficient, and the application is prop- 
erly refused, because it is impossible 
for the applicant to have actually us- 
ed the name as a trade-mark for ten 
years prior to the passage of the act 


in connection with such newly in- . 


vented games and sports as are being 
constantly invented. In re Spalding, 
27 App.D.C. 314. ¢ 


97. USCA tit. 15 § 81. And see 
Patent Office Rules. 

98. USCA tit 15 § 81. And see 
Patent Office Rules. 

99. USCA tit 15 § 81. And see 
Patent Office Rules. 

1. USCA tit 15 § 81. And see Pat- 
ent Office Rules. 

2. USCA tit 15 § 81. And see 


Patent Office Rules. 
3. In re Spalding, 27 App.D.C. 314. 


[a]. Bule applied as to an applica- 
tion for registration under the ten- 
Pees eat eh In re Spalding, 27 App. 


4 USCA tit 15 § 81. 


[a] Rules govern: registration 
of trade-marks weteetrceer cine acts 
are published for gratuitous distribu- 
tion by the United States Patent Of- 
fice. The rules in force at the time 
of their publication therein may be 
reese in USCA tit 15 following § 


5. Henderson y. Peter Henders 
& Co.,,9' E.(2d) 787. ‘ ti 


[a] Rule applied.—That a corpo- 
rate applicant for registration of a 
Surname stated it had used the name 
for forty years, whereas the corpo- 
ration had not existed so long, but 


For later cases, developments and changes in the law see Annotations, same title and section number 
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[§§ 162-164 


cee 


Rie name 7 


: Sag Rares 
§§ 164-167] 
the application there must be filed a written declara- 
tion properly verified, containing a statement of the 
matters enumerated by the statute;* and failure 


to comply with the statutory provision in this re- 
spect renders the application fatally defective.? 


[§ 165] (b) Construction and Effect. An appli- 
eation for the registration of a trade-mark, stating 
that applicant has used the mark continuously for 
more than ten years, but not averring exclusive use, 
will be deemed to be one for the registration of a 
technical trade-mark.’ The opposer of an applica- 
tion has a right to rely, in the absence of anything 
in the record to the contrary, upon statements made 
under oath in the application respecting the date 
when the use of the trade-mark began.?® 


Application filed subsequent to one in foreign 
country. An application for registration of a trade- 
mark filed in this country by any person who has 
previously regularly filed in any foreign country af- 
fording similar privileges to citizens of the United 
States an application for the same mark will be ac- 
corded the same force and effect as it would be if 
filed here on the date on which the application was 
first filed in the foreign country, provided the ap- 
plication is filed in this country within four months 
from the date on which the application was first filed 
in such foreign country.1° The failure of a foreign 
applicant to file his application in the United States 
within four months after the application in the 
country in which he is located does not exclude him 
from the benefit of the registration act, but merely 
deprives him of the benefit of the date of the foreign 
application.*1 


[§ 166] (c) Amendment. The application for a 
trade-mark may be amended to correct informalities, 


part of the time use was by two pre- 14. 


not defeat registration. Henderson v. [a] 


AND UNFAIR COMPETITION 
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or to avoid objections raised by the patent office, 
or for other reasons arising in the course of examina- 
tion.'? So, after an applicant has been defeated in 
an opposition proceeding, he may amend his appli- 
eation;1* but in so doing he must omit therefrom 
every ground of controversy which was involved in 
the opposition proceeding.14 An application filed 
under a previous act, and which stood at the date 
of the passage of the later act rejected by the com- 
missioner upon appeal to him, is not a pending 
application within the provisions of the later act 
permitting applications pending at the time of the 
passage thereof to be amended so as to bring them 
under the provisions of said act,!® but an applica- 
tion not approved or rejected on that date is.1® 
Where the amendment of an application is not 
equivalent to a disclaimer of the matter in issue, 
it does not operate to terminate pending interfer- 
ence and opposition proceedings.17 


[§ 167] (8) Disclaimer.18 The commissioner of 
patents has authority to require, as a condition 
precedent to registration of a trade-mark, that ap- 
plicant shall disclaim the use of a nonregistrable 
word apart from the association shown;!® but 
an applicant cannot, by disclaiming the objectionable 
feature, obtain registration of a mark which he is 
not shown ever to have used, and which is merely 
a skeleton of the real mark.?° Although the practice 
of the patent office in requiring nonregistrable words 
to be disclaimed without requiring the disclaimed 
words to be eliminated from the label has been 
approved by the courts,?? it has been held that a 
mere disclaimer without elimination of the dis- 
claimed matter from the mark is not sufficient; ap- 
plicant should be required to omit it from his mark.?? 
A disclaimer of certain words in a registration oper- 


_D. H. Burrell & Co. vy. Simplex | App.D.C. 348. 
ceding successive partnerships, does} Hlectric Heating Co., supra. [al 


? Reason for rule.—As to such] words. 
Peter Henderson & Co., 9 F.(2d) 787.) matters the determination in opposi-|51 App.D.C. 399, 230 F. 975. 


For example (1) descriptive 
In re Chas. R. Long, Jr., Co., 
(2) Cor- 


6 USCA tit 15 § 82. And see Pat-|tion proceeding is res judicata. D.|]porate name. The American Printing 
ent Office Rules; cases infra note 7.|H. Burrell & Co. v. Simplex Electric | Ink Co. v. American Printing Ink Co., 


7. -In re Excelsior Shoe Co., 40 


Heating Co., 44 App.D.C. 452. 
In re Mark Cross Co., 26 App. [b] 


57 App.D.C. 343, 23 F.(2d) 764. 
Rule applied.—It is error for 


App’D.C. 480. 15. 


{a] Use in commerce.—Where the 
affidavit accompanying an application 
for registration of a trade-mark fails 
to show that the mark has been used 
in commerce among the states, or 
with foreign nations, or with the In- 
dian tribes, as required by Trade- 
Mark Act §§ 1, 2 [USCA tit 15 §§ 81, 
82], the application is fatally defec- 
tive. In re Excelsior Shoe Co., 40 
App.D.C. 480. 


8. Carter Medicine Co. vy. Barclay, 
36 App.D.C. 123. 


9. Sauers Milling Co. v. Kehlor 
Flour Mills Co., 39 App.D.C. 535. 


10. USCA tit 15 § 84. 


11. Deitsch Bros. v. Loonen, 39 
App.D.C. 114. 

12. Application of Stephens-Adam- 
son Mfg. Co., 49 App.D.C. 181, 262 F. 
635. And see Patent Office Rules. 


{a] Rule applied.—A trade-mark 
application to register the words 
“Unit Carrier” for roller brackets for 
belt conveyers may be amended by 
striking out the word “carrier.” Ap- 
plication of Stephens-Adamson Mfg. 
Co., 49 App.D.C. 181, 262 F. 635. 


13. D. H. Burrell & Co. v. Simplex 
lectric Heating Co. 44 App.D.C. 
452. 


D.C, 201. 


16. Giles Remedy Co. v. Giles, 26 
App. D.Ci..3:75. 


17. In re Boston Wine & Spirits 
Co., 39 App.D.C. 421. 


fa] Illustration.—Where the mat- 
ter in issue in a trade-mark registra- 
tion case was not the application of 
the applicant’s mark to cocktails and 
punches, but to any of the goods 
named in his application, all of which 
possessed the same descriptive quali- 
ties as the goods to which previous 
and similar marks were applied, the 
filing of an amended application can- 
celing the words ‘cocktails and 
punches” is not equivalent to a dis- 
eclaimer of the matter in issue, and 
does not operate to terminate inter- 
ference and opposition proceedings 
which have been instituted. In re 
Boston Wine & Spirits Co., 39 App.D. 
Cc. 421. 


Disclaimer gemerally see infra § 
167. 


18. Disclaimer in cancellation pro- 
ceedings see infra § 189. 


19. The American Printing Ink Co. 
v. American Printing Ink Co., 57 App. 
D.C) 343, 23 _F.(2da) .764;. In re.Chas. 
Reon gaidr) .©O.,0)>1 App. D.Ci4399) 
280 IF. 975; Johnson v. Brandau, 32 


the commissioner to sustain a de- 
murrer upon the ground that a de- 
scriptive word is not an essential 
feature of the applicant’s mark; and, 
under the circumstances, the registra- 
tion should be denied with leave to 
applicant to amend by disclaiming 
and omitting the word objected to by 
the opposer. Johnson v. Brandau, 32 
App.D.C. 348. 


[ec] Disclaimer held sufficient.—An 
applicant for a trade-mark, who enu- 
merates the articles to which the 
mark is to be applied as knockdown 
frame buildings, portable buildings, 
and ready-cut buildings, substantial- 
ly complies with the opposer’s re- 
quest that the applicant state that no 
claim is made to the mark in con- 
nection with the specific building ma-. 
terials as distinguished from com-' 
pleted buildings. Denver Gas & Elec- 
tric Light Co. v. Alexander Lumber 
Co., 50 App: D.C. 207, 269 EF. 859. 


20. In re Motz Tire & Rubber Co., 
40 App.D.C. 487. 


21. California ~Canneries Co.  v. 
Lush’us Products Co., 49 F.(2d) 1044; 
Finchley, Ine. v. Finchly Co., 40 F. 
(2d) 736. 

22. Kellogg Food Co. v. Kellogg 
Toasted Corn Flake Co., 46 App.D.C. 
521; O. & W. Thum Co. v. Dickinson, 
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ates to estop the registrant or his assignee from 
subsequently claiming prior exclusive use?® and pre- 
vents him from relying on a subsequent registra- 
tion containing such words.?* 


Foreign disclaimer of a word not sought to be 
registered in the United States does not affect or 
limit the scope of the trade-mark in this country.?° 


[§ 168] (4) Laches, Waiver, and Estoppel.?°¢ 
Mere acquiescence in the use of a trade-mark by 
another, even for an extended period, will not in 
itself bar a person from asserting the right to regis- 
ter the mark,?’ but the circumstances may be such 
as to work an estoppel.?® The right to register a 
mark may be lost by laches?® and so may the right 
to oppose registration.*® One who, after his appli- 
cation for the registration of a mark as a technical 
trade-mark had been twice refused, canceled his ap- 
plication and filed an amended application based 
upon the ten-year clause, upon which favorable ac- 


46 App.D.C. 306; Farr & Bailey Mfg. 


TRADE-MARKS, TRADE-NAMES, 


word “Peptomint.” 


se a Oa 


[§§ 167-169 


tion was taken, is estopped from subsequently treat- 
ing his registration as that of a technical trade- 
mark.*+ 


Waiver of objection. A party may waive his right 
to object to the registration of a trade-mark upon 
a particular ground®? and an opposer does so by 
failing to set out such objection in the notice of op- 
position.*3 


[§ 169] (5) Examination and Proceedings in Pat- 
ent Office—(a) In General. The function of the 
commissioner of patents in administering the Trade- 
Mark Act is administrative in character.** On the 
filing of a proper application for registration of a 
trade-mark, and payment of the required fees, he 
must cause an examination to be made.*® The duty 
of the commissioner is simply to determine whether 
the application meets the statutory requirement so 
as to entitle the mark to registration.2® His power 
is merely to determine whether the trade-mark sought 
58 App.D.C. 


L. P. Larson, Jr., | Hall-Neal Furnace Co., 


4 


Co. v. Ringwalt Linoleum Works, 46 
App.D.C. 69; Nairn Linoleum Co. v. 
Ringwalt Linoleum Works, 46 App.D. 
C. 64; Fishbeck Soap Co. v. Kleeno 
Mfg. Co., 44 App.D.C. 6. 


[a] Reasons for rule.—“ ‘One has 
no right to incorporate the mark of 
another as an essential feature of his 
mark. Such a practice would lead to 
no end of confusion and deprive the 
owner of a mark of ithe just protec- 
tion which the law accords him.’ 
Carmel Wine Co. v. California Winery, 
88 App.D.C. 1.. The disclaimer would 
slumber in the archives of the Pat- 
ent Office while the mark would be 
used as registered. That is to say, 
the disclaimer would make no differ- 
ence to the public. Such subterfuge 
ought not to be permitted.” Fish- 
beck Soap Co. v. Kleeno Mfg. Co., 44 
App.D.C. 6, 9. 


23. Warner-Patterson Co. v. Mal- 
comb, 39 F.(2d) 274; L. P. Larson, 
Jr.. Co. v. Lamont, Corliss & Co., 257 
F. 270, 168 C.C.A. 354 [cert den 39 S. 
Ct. 260, 249 U.S. 603, 638 L.Ed. 797]. 


[a] Rule applied.mWhere a gum 
manufacturer’s label was marked 
with the word “Peptomint’” wreathed 
with sprigs of peppermint, and the 
quoted word was popularly taken as a 
corrupt spelling of peppermint, and 
so pronounced, the manufacturer, in 
attempting to assert a common-law 
right to the quoted word as an in- 
dependent trade-mark, could not, 
after disclaimer of such word in the 
registration of his trade-mark, claim 
that such word was arbitrarily coined 
from ‘“‘peptone.’”’ L. P. Larson, Jr., 
Co. v. Lamont, Corliss & Co., 257 F. 
270, 168 C.C.A. 354 [cert den 39 S.Ct. 
260, 249 U.S. 608, 638 L.Ed. 797]. 


24. Trustees for Arch Preserver 
Shoe Patents v. James McCreery & 
Co., 49 F.(2d) 1068; LL. P. Larson, 
Jr., Co. v. Lamont, Corliss & Co., 257 
F.. 270, 168 C.C.A. 354 [cert den 39 S, 
Ct. 260, 249 U.S. 6038, 63 L.Ed. 797]. 


[a] Rule applied.—Where a trade- 
mark for a gum wrapper, consisting 
of an exhibited design containing the 
words ‘‘Peptomint” and “Gum,” was 
registered with an explicit disclaim- 
er of the words “Peptomint”’ and 
“Gum,” the statutory right respect- 
ing “Peptomint” as one of the ele- 
ments of the trade-mark was ex- 
hausted, and the registrant could not 
thereafter, by subsequent registra- 
tion, acquire any right respecting the 


Co. v. Lamont, Corliss & Co., 257 F. 
270, 168 C.C.A. 354 [cert den 39 S.Ct. 
260, 249 U.S. 603, 63 L.Ed. 797]. 


Reissue or amendment after issue 
see infra § 198. 


cay aes v. Walker & Gibson, 235 
7230. 


Thus the fact that complain- 
ant, to obtain registration of the 
arbitrary word “Cedarine”’ in Great 
Britain, disclaimed any excluSive 
right to the word ‘‘Cedar,” does not 
affect or limit the scope of his trade- 


[a] 


mark, “Cedarine,” in the United 
States. Allen v. Walker & Gibson, 
Zoo. We 230. 


26. Disclaimer as working estoppel 
see supra § 167. 


Waiver in opposition proceedings of 
right to confine issues to question 
raised in notice of opposition see in- 
fra § 178. 


27. Traub Mfg. Co. v. R. Harris & 
Co., 538 F.(2d) 416; Heger Products 
Co. v. Polk Miller Products Corpo- 
ration, 47 F.(2d) 966. 


[a] Thus a trade-mark owner per- 
mitting the use and registration of 
similar marks was not thereby estop- 
ped from later asserting rights 
against a subsequent’ applicant. 
Traub Mfg. Co. v. R. Harris & Co., 
53 F.(2d) 416. 


28. Old Lexington Club Distillery 
Co. v. Kentucky Distilleries & Ware- 
house Co., 234 F. 464 [aff 247 F. 1005, 
159 C.C.A. 664]; George B. Graff Co. 
Vv. H. GC.) Cook 'Co:, 55 App.D.C, 136, 2 
F.(2d) 938. 


[a] Rule applied.—(1) A manu- 
facturer, which stamped a dealer’s 
name on its goods for an eight-year 
period, was held estopped to regis- 
ter the trade-mark under which the 
goods were sold. George B. Graff Co. 
v. H. €. Cook Co., 65. App.D.C. 136, 
2 F.(2d) 938. (2) Plaintiff having 
known of, without opposing, defend- 
ant’s use of its trade-mark for fifteen 
years, during which defendant built 
up an extensive business, will, on 
the ground of estoppel, not be ad- 
judged entitled to register the same. 
Old Lexington Club Distillery Co. v. 
Kentucky Distilleries & Warehouse 
Co., 234 F. 464 [aff 247 F. 1005, 159 
C.C.A. 664]. 


29. Victor Stove Co. v. Hall-Neal 
Furnace Co., 58 App.D.C. 65, 24 F, 
(2d) 893 [foll Victor Stove Co. v. 


66, 24 F.(2d) 894]. 


[a] Rule applied.—A manufactur- 
er of stoves and ranges under a trade- 
mark, acquiescing in another using 
the mark for furnaces, cannot regis- 
ter the mark for furnaces. Victor 
Stove Co. v. Hall-Neal Furnace Co., 
58 App.D.C. 65, 24 F.(2d) 893 [foll 
Victor Stove Co. v. Hall-Neal Fur- 
294} Co., 58 App.D.C. 66, 24 F.(2d) 


30. Gerstendorfer Bros. v. United 
SuPewy, Co., 58 App.D.C. 192, 26 F.(2d) 


[a] 
pose registration of a trade-mark 
used for more than fifteen years with- 
out objection was held lost by laches. 
Gerstendorfer Bros. v. United Supply 
Co., 58 App.D.C. 192, 26 F.(2d) 564. 


81.. Joseph Lay Co. v. Indianapolis 
pee & Broom Mfg. Co., 40 App.D.C. 


32. Simplex Electric Heating Co. 


TUustration.—The right to op- 


v. Gold Car Heating & Lighting Co., . 


43 App.D.C. 28; Rookwood Pottery 
Co. v. A. Wilhelm Co., 43 App.D.C. 1. 


33. Simplex Electric Heating Co. 
v. Gold Car Heating & Lighting Co., 
43 App.D.C. 28; Rookwood Pottery 
Co. v. A. Wilhelm Co., 43 App.D.C. 1. 


34 3B. F. Goodrich Co. v. Kenil- 
worth Mfg. Co., 40 F.(2d) 121. 


35. USCA tit 15 § 86. And see 
Patent Office Rules. 


36. B. F. Goodrich Co. v. Kenil- 
worth Mfg. Co., 40 F.(2d) 121. And 
see cases infra this note. 


[a] Under act of March 3, 1881 (1) 
it was held that when a verified ap- 
plication for registration of a trade- 
mark is presented to the commission- 
er of patents if there is a contest the 
commissioner should try the same in 
accordance with the practice of 
courts of equity so far as applicable. 
Seymour v. United States, 2 App.D.C. 
240 [dism error 14 S.Ct. 871, 153 U.S. 
353, 38 L.Ed. 742]. (2) If there is no 
contest between the opposing parties 
he may accept the sworn declaration 
as sufficient if he have no cause to 
suspect its untruth (Seymour v. 
United States, supra), (3) or he may, 
in the exercise of his discretion, in- 
quire into the truth of its allegations 
(Seymour v. United States, supra); 
(4) but if he should have reasonable 
grounds to suspect that an imposition 
has been attempted it is his duty to 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 169-173] 


to be registered is subject to appropriation and has 
actually been used in interstate or foreign com- 
merce;** he cannot require applicant to add to his 
drawing of the trade-mark*® matter appearing in the 
specimens filed but not contained in the drawing.?® 
In determining whether a proposed mark should 
be registered, the commissioner is empowered to exer- 
cise his diseretion.*° A composite mark should be 
considered as a whole and not dissected,*! and the 
fact that certain parts of it may constitute a valid 
technical trade-mark in themselves is not control- 
ling.42 The test of sound as well as appearance 
should be applied,*? and symbols used in the mark 
must be given the same meaning as the word which 
tells what the symbol is.t** Where the application 
was refused in ex parte proceedings on the ground 
of similarity of the mark to a registered mark, ap- 
plicant is in no position to urge that the mark al- 
ready registered was not a proper subject for a trade- 
mark,*® his remedy being an application to cancel 
such registration, in which proceedings the regis- 
trant may be heard.#°® 


[§ 170] (b) Evidence.47 In uncontested cases ap- 
plicant for registration of a trade-mark is required 
to satisfy the commissioner by clear and convince- 


ing proof that he is entitled to the claim made.*® | 


When applicant is confronted with a court decree 
which raises a strong presumption against his right 
to registration the presumption is not overcome, or 
the burden of proof shifted, by the formal state- 
ment contained in the affidavit in support of his dec- 
laration.*® An affidavit that a word sought to be 
registered does not indicate to affiant’s mind or that 
of any other person a description of the product 
is not of convincing weight.°° 


[§ 171] (c),Publication of Mark. If, on examina- 
tion, it appears that an applicant is entitled to have 
his trade-mark registered, the mark must be pub- 
lished at least once in the Official Gazette of the 


make an investigation (Seymour v.] tration see infra §§ 185-190. 


In interference and opposition 
proceedings see infra §§ 179-181. 


In re Hoff, 33 App.D.C. 233. 
In re Hoff, supra. 


National 
Co., 29 App.D.C. 142. 


Affidavit in support of appli- 
in support of an 


United States, supra). 
37. In re Standard Underground 
Cable Co., 27 App.D.C. 320. 48. 


38. Requirement of drawing and 49 
specimens of mark generally see " 
supra § 164. 

39. In re Standard Underground 
Cable Co., 27 App.D.C. 320. 


40. In re S. C. Herbst Importing 


47. 


50. In re 


[a] 
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cation.—A ffidavits 
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Patent Office;>! and, where there is a material 
change made in the original application,®? the com-. 
missioner is justified in ordering a second publica- 
tion.>3 


[§ 172] (d) Allowance or Rejection of Applica- 
tion.®* If, on examination, it appears that applicant 
is entitled to have his trade-mark registered, and 
no notice of opposition®> is filed within thirty days 
after publication of the mark,°® the application will 
be allowed, and a certificate of registration will be 
issued.57 False and misleading statements in con- 
nection with the mark and its use®® or in the appli- 
cation for registration®® are sufficient to deprive one 
of the right to registration; but a statement in the 
application that applicant’s use of the mark has been 
exclusive is not false, so as to deprive him of the 
right of registration, because it may appear that 
someone else had previously used the mark in vio- 
lation of his exclusive right.®° 


[§ 173] b. Interference, Opposition, and Cancella- 
tion®!—(1) Interference or Opposition—(a) In Gen- 
eral. Whenever application is made for the regis- 
tration of a trade-mark which is substantially iden- 
tical with a trade-mark appropriated to goods of 
the same descriptive properties for which a certifi- 
eate of registration has been previously issued to 
another, or for registration of which another had 
previously made application, or which so nearly re- 
sembles such trade-mark, or a known trade-mark 
owned and used by another, as, in the opinion of the 
commissioner, to be likely to be mistaken therefor 
by the public, an interference will be declared, for 
the purpose of determining priority of rights;®* and 
any person who believes he would be damaged by 
the registration of a trade-mark may oppose the 
same by filing a written and verified notice of op- 


‘position, stating the grounds-therefor, within thirty 


days after the publication of the mark sought to 


§ 171. 


S70 VUSCA tit. 15) $2862 
Patent Office Rules. 


58. Four Roses Products Co. v. 
Small Grain Distilling & Drug Co., 
58 App.D.C. 299, 29 F.(2d) 959; In re 
Wright, 33 App.D.C. 510; Levy v. Uri, 
31 App.D.C. 441; Schoenhofen Brew- 
ing Co. v. Maltine Co., 30 App.D.C. 
340, 346; Schuster Co. v. Muller, 28 
App.D.C. 409. 


And see 


Phonograph 


Co., 30 App.D.C. 297. 


41. In re Pierce Arrow Motor Car 
Co., 55 F.(2a) 434; Walter Baker & 
Co. v. Altamay Chocolate Co., 37 F. 
(2d) 957; Van Camp Sea Food Co. vy. 
Westgate Sea Products Co., 28 F.(2d) 
957 [cert den 49 S.Ct. 263, 279 U.S. 
841, 73 L.Ed. 987]; In re Schwein- 
furter Pracisions-Kugel-Lager-Werke 
Fichtel & Sachs, 38 App.D-.C. 279. 

42. In re Schweinfurter, Praci- 
sions-Kugel-Lager-Werke Fichtel & 
Sachs, supra. 


43. Federal Mills & Elevator Co. v. 
Pillsbury Flour Mills Co., 49 F.(2d) 
1042. 


44. Weyenberg Shoe Mfg. Co. v. 
Hood Rubber Co., 49 F.(2d) 1046. 


45. In re Wilcox & Co., 36 App.D. 
CaO 
46. In re Wilcox & Co., supra. 


Cancellation of frade-mark regis- 
[63 C. J.—28] 


application for registration of the 
word “standard” as applied to phono- 
graphs, stating that the word does 
not indicate to affiants’ minds, or to 
the minds of other persons in the 
phonograph trade, a phonograph of 
any particular type, quality, or char- 
acter, are not convincing, if, indeed, 
relevant, as the affiants can only state 
what impression the word makes on 
their minds. In re National Phono- 
graph Co., 29 App.D.C. 142. 

51. USCA tit 15 § 86. 
Patent Office Rules. 

52. Amendment of 
generally see supra § 166. 

53. Carter Medicine Co. 
clay, 36 App.D.C. 123. 


54, Remedy in equity for refusal 
of registration see infra § 201. 


55. Interference and opposition 
proceedings see infra §§ 173-184. 


56. Publication of mark see supra 


And see 
application 


v. Bar- 


[a] Thus, where an applicant for 
registration of a trade-mark had been 
using labels with the words “Trade- 
Mark Reg. U. S. Pat. Off.,”? the patent 
office is justified in refusing his ap- 
plication without regard to opposi- 
tion by a prior user. Four Roses 
Products Co. v. Small Grain Distilling 
& Drug Co., 58-App.D.C.. 299, 29 FE: 
(2d) 959. 

59. Capewell Horse Nail Co. v. 
Mooney, 167 F. 575 [aff 172 F. 826, 97 
C.C.A. 248]. 


60. Capewell Horse Nail Co. v. 
Mooney, supra. 

61. Construction of statutes au- 
thorizing opposition generally see 
supra § 147. 

62. USCA tit 15 § 87. And see 


Patent Office Rules; and Hoosier 
Drill Co. v. Ingels, 14 Off.Gaz. 785; 
Decision of Secretary of Interior, 13 
Off.Gaz. 963. 


492 [63 C.J.] 


be registered.°* The relief given by the acts rests 
fundamentally on the right of a person to be pro- 
tected in the reputation and good will of his busi- 
ness.°¢ An interference must be raised within the 
time limited by the patent office rules,®*® the rule 
requiring the question of whether there is an inter- 
ference in fact to be raised within a stated time 
before the examiner of interferences being within 
the authority of the commissioner to promulgate.°® 
Mere delay of the owner to assert his trade-mark 
rights is not ground for opposition by an infringer.°* 
The practice in trade-mark interferences and op- 
positions follows as nearly as practicable the practice 
in interferences between applications for patents.°* 


Avoiding decision on interference. An applicant 
put in interference may withdraw his application and 
seek protection for his mark in the courts, thereby 
avoiding a decision in the interference proceeding 
by the patent office.°° \ 


[§ 174] (b) Persons Entitled To Oppose Regis- 
tration. Under the statute providing that any per- 


68. USCA tit 15 § 86. 
Patent Office Rules. 


TRADE-MARKS, TRADE-NAMES, 
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son who believes he would be damaged by the regis- | 


tration of a mark may oppose the same,’°® the right 
to interpose an opposition is dependent on a show- 
ing of interest,*! that is, a personal interest greater 
than that of the general public;*? but the right is 
not limited to one who possesses a similar registered 
mark,’® exclusive ownership of similar marks,"* or 
a superior right to the mark;** nor is it limited to 
one who used a similar mark as a trade-mark,’® 
it being sufficient that the opposer used the mark 
in connection with his business prior to applicant’s 
coming into the field, and that he will probably be 
damaged if. the mark is registered on the applica- 
tion of his adversary.77 The opposer cannot rely 
on what he intended to do as distinguished from 
what he did, however.7® Mere previous use of a 
word is not alone sufficient;7® nor is the mere be- 
lief of the opposer that he would be damaged.*? 
There must be a showing of damages,*! although a 
showing of probable damage by registration is all 
that is required.*? A party opposing registration 
of another’s trade-mark must be guiltless of false 


And see) of the same word as a trade-mark for] trial Alcohol Co., 55 App.D.C. 140, 
a stock food prepared from cotton-|2 F.(2d) 942; Touraine Co. v. F. B. 


Publication of mark see supra § 
dlvala 


Who may oppose generally see in- 
fra § 174. 


64. Imperial Cotto Sales Co. v. N. 
K. Fairbanks Co., 50 App.D.C. 250, 270 
F. 686. 


65. Somers v. Newman, 31 App.D. 
Ogee OR 


66. Somers v. Newman, supra. 


67. Michigan Condensed Milk Co. 
v. Kenneweg Co., 30 App.D.C. 491. 


68. See Patent Office Rules. 


Interferences between . applicants 
for patents see Patents §§ 196-222. 


69. Hanford v. Westcott, 11 F.Cas. 
No. 6,022, 16 Off.Gaz. 1181. 


70. USCA tit 15 § 86. 


71. Weil-McLain Vv. American 
Radiator Co., 57 F.(2d) 353; Trustees 
for Arch Preserver Shoe Patents v. 
James McCreery & Co., 49 F.(2d) 
1068; MclIlhenny Co. v. Trappey, 51 
App, DIC.4i216, > 207 E. 661.63) Kelloggs 
Food Co. v. Kellogg Toasted Corn 
Flakes Co., 46 App.D.C. 521; B. V. D. 
Co. v. Potterf, 43 App.D.C. 33; Under- 
wood Typewriter Co. v. A. B. Dick 
Co., 36 App,D.C. 175. . 


[a] Parties held to have shown in- 
terest.—(1) Manufacturer of goods 
of same descriptive properties. Weil- 
McLain Co. v. American Radiator Co., 
57 F.(2d) 358. (2) Owner of mark 
including words ‘‘Arch Preserver,” to 
oppose registration of words “Foot 
Preserver,” regardless of disclaimer 
in original registration. Trustees for 
Arch Preserver Shoe Patents v. James 
McCreery & Co., 49 F.(2d) 1068. (38) 
Owners of similar name for thirty 
years identified with products of the 
same descriptive properties. Kellogg 
Food Co. v. Kellogg Toasted Corn 
Flakes Co., 46 App.D.C. 521. (4) One 
who has used the same mark on prod- 
ucts substantially the same as those 
of applicant, also using such mark. 
Continental Varnish Co. v. Alabastine 
Co., 56 App.D.C. 19, 6 F.(2d) 71%, (5) 
The owner of the trade-mark ‘“Cot- 
tolene,’’ which had been used long and 
extensively to designate the owner’s 
product of a cooking fat derived from 
cottonseed oil, can oppose registration 


seed, since, even if there would be no 
confusion of the goods of the respec- 
tive parties, the application of that 
word to a product made from inferior 
cottonseed would damage the reputa- 
tion of the original user. Imperial 
Cotto Sales Co. v. 3 . Fairbanks 
Co., 50 App.D.C. 250, 270 F. 686. 


[b] Interest held not shown.—An 
opposition to the registration of a 
trade-mark, which merely alleged a 
belief that the registration was 
sought to commit the patent office to 
a position for the possible effect it 
would have in a suit then pending be- 
tween applicant and the opposer, is 
not a sufficient showing that the op- 
poser believed he would be damaged 
by the registration. MclIlhenny Co. 
ign Pee bt App DiC. 26> e277 oe. 


72. United Shoe Machinery Corpo- 
ration v. Compo Shoe Machinery Cor- 
poration, 56 F.(2d) 292; Tim & Co. 
v. Cluett, Peabody & Co., 42 App.D. 
C. 212; Underwood Typewriter Co. 
VoVASB SS Dick:-Coz) sor App.DiGe Lt. 


73. Trustees for Arch Preserver 
Shoe. Patents v. James McCreery & 
Co.;, 1.49 FE 2d) LOGS: California 
Cyanide Co. v. American Cyanamid 
Co., 40 F.(2d) 1018; Broderick v. L. 
pagehel & Co., 53 App.D:C. 220, 289 


74 <A. Leschen & Sons Rope Co. 
v. American Steel & Wire Co., 55 
F.(2d) 455; Bookman v. Oakland 
Chemical Co., 40 F.(2d) 1006; Cali- 
fornia Cyanide Co. v. American 
Cyanamid Co., 40 F.(2d) 1008; Brode- 
ricki v.-L.. Mitchell ‘& Co,, 53 App. 
D.C. 220, 289 F. 618; Farr & Bailey 
Mfg. Co. v. Ringwalt Linoleum Works, 
46 App.D.C. 69; Nairn Linoleum Co. 
a ear Linoleum Works, 46 App. 


[a] Beason for rule.—Even if op- 
poser cannot exclude others from us- 
ing the mark, he may be damaged by 
giving to another an exclusive right 
to use it. Broderick v. L. Mitchell & 
Co., 58 App.D.C. 220, 289 F. 618. 


75. MclIlhenny Co. v. Trappey, 51 
App.D.C. 216, 277 F. 615. 


76. United Shoe Machinery Corpo- 
ration v. Compo Shoe Machinery Cor- 
poration, 56 F.(2a) 292; American 
Druggists’ Syndicate v. U. S. Indus- 


eS Oe Ae ee ae eee ee 
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Washburn & Co., 52 App.D.C. 356, 286 
F. 1020; Atlas Underwear Co. +. B. 
V.D. Co., 48 App.D.C. 425; Johnson 
v. Brandau, 32 App. D.C. 348. But 
see Hump Hairpin Co.- vy. De Long 
Hook & Eye Co., 39 App.D.C. 484 
(holding that, if the opponent in an 


| opposition has not used the contested 


mark as a trade-mark on goods of a 
like description, he has no foundation 
for the opposition to its registration 
by another, for he can sustain no 
legal injury or damages thereby). 


77. American Druggists’ 
cate v. U. S. Industrial Alcohol Co., 
55: \ App.D:C; 14032 “Si GE C2d) PF 9422 
Touraine Co. v. F. . Washburn & 
Co., 52 App.D.C. 356, 286 F. 1020; 
Atlas Underwear Co. v. B.V.D. Co., 
48 App.D.C. 425. 


78. Di Santo v. Guarneri, 57 App.. 
DiC.39, LF HICZ a) OTe 


79. Touraine Co. v. F. B. Wash- 
ae & Co., 52 App-D.Ci 356, 286 Fy 


[a] Use as grade indicator.—The 
mere use of a word as a trade-mark 
does not prove likelihood of damage 
to one who had previously used the 
word in another capacity, for in- 
stance, as an indicator of grade or 
character, so that the one using it as 
a grade indicator cannot oppose regis- 
tration as a trade-mark without 
ee Be ere Touraine Co. v. F. 

. Washburn 0., 52 App.D.C. 
286 F. 1020. : east: 


80. Wilson v. Hecht, 44 App.D.cC. 
33. But see Broderick v. L. Mitchell 
& Co., 58 App.D.C. 220, 289 F. 618 
(holding that anyone who believes 
that the mark of applicant would 
damage him has the right to oppose 
its registration). 


81. Edward Smith & Co. v. @. 
Schrack & Co., 56 App.D.C. 347, 13 F. 
(2d) 318; Arkell Safety Bag Co. v. 
Safepack Mills, 53 App.D.C. 218, 289 
F. 616; Touraine Co. v. F. B. Wash=- 
burn & Co., 52 App.D.C. 356, 286 #. 
1020; Wilson v. Hecht, 44 App.D.c, 
33; B.V.D. Co. v. Potterf, 43 App.D.C. 
33; Hump Hairpin Co. v. De Long 
Hook & Hye Co., 39 App.D.C. 484. 


82. California Cyanide Co. y. 
American Cyanamid Co., 40 F. (2d) 
1003; Lever Bros. Co..v. Armour & 


mber, 


Syndi- - 


Tc AAS 
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§§ 174-178], 


representations in his own use of the mark or in 
advertising his goods. 


Opposition to registration of corporate name of 
the opposer§* may be maintained, although it has 
not actively engaged in the business for which it 
was incorporated,®® and although it has not proved 
actual damages.®® 


[§ 175] (c) Notice of Opposition—aa. In General. 
Any person desiring to oppose the registration of a 
mark must file a verified notice of opposition in 
the patent office within thirty days after publication 
of the mark sought to be registered.87 Such notice, 
which may be filed by a duly authorized attorney,’* 
must state the grounds of opposition®® and the in- 
terest of the opposer in the subject matter of the ap- 
plication from which damage may be inferred.°° 
Where the opposition is based on confusing sim- 
ularity of the marks,®! it is not necessary that actual 
confusion be averred, averment of the mere prob- 
ability of confusion as a result of the use of the 
mark being sufficient.°2 In construing such a no- 
tice, if it is susceptible of more than one meaning, 
it will be given the meaning most favorable to its 
author.®® 


Amendment. Leave to amend an opposition should 
be asked, if at all, when the examiner of interferences 
sustains a demurrer,®* and after an appeal to the 
commissioner, leave to amend is discretionary with 
the commissioner.®> Leave to make a material 
amendment after expiration of the time allowed by 


Co., 58 App.D.C. 20, 24 F.(2d) 285; 
MeclIlhenny Co. v. Trappey, 51 App. 


AND UNFAIR COMPETITION 


case infra this note. 
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statute to file is properly refused.°* 


[§ 176] bb. Verification. A notice of opposition 
to the registration of a trade-mark must be verified 
by the opposer.®? If such opposition is filed by 
an attorney, it must be verified by the opposer with- 
in a reasonable time after the filing; otherwise it 
is null and void;®® and a notice verified by attor- 
ney is insufficient even where the party is out of 
the country.°® 


[§ 177] (d) Answer or Demurrer. In cases of 
opposition, the examiner in charge of interferences 
must give notice thereof to applicant, ‘who must 
make answer at such time, not less than thirty days 
from the date of the notice, as shall be fixed by such 
examiner.1 A demurrer to an opposition admits all 
allegations of fact,? but not of conclusions of law,* 
such as an allegation that the mark of applicant 
so closely resembles the marks of the opposer as to 
be caleulated to confuse and deceive purchasers.* 


[§ 178] (e) Issues Involved. The only question 
involved in trade-mark interference proceedings is 
whether the right of registration will be accorded 
either or both of the parties.° Although it has been 
said that priority of adoption and use is the only 
issue involved in an interference proceeding,*® the 
weight of authority seems to be that the patent of- 
fice tribunals may dispose of any question relating 
to the proposed registration that might properly arise 
in an ex parte case.’ Accordingly, they are not lim- 
ited to a consideration of the precise questions pre- 
sented in a notice of opposition.’ They may investi- 


date of the alleged opposer’s alleged 
use of the mark to a period prior to 


D.C. 216, 277 F. 615. 


83. Federal Products Co. v. Lewis, 
57 App.D.C. 338, 23 F.(2d) 759. And 
see cases infra this note. 


[a] Thus (1) an opposition to 
registration of trade-mark ‘“Velva,” 
based on registration used solely in 
connection with label reading ‘‘Vene- 
tian Velva Cream,”’ which was manu- 
factured in New York, will be dis- 
missed for deception. Federal Prod- 
ucts Co. v. Lewis, 57 App.D.C. 338, 
23 F.(2d) 759. (2) A manufacturer 
affixing signs or marks indicating 
that the goods are the manufacture 
of others deceives the public, and can- 
not rely on his registered trade-mark 
as the basis for opposition to the 
registration of the same mark. Fed- 
eral Products Co. v. Lewis, supra. 


[b] Bad faith not shown.—The 
right to contest registration of a 
trade-mark is not defeated by alleged 
bad faith consisting of labeling cigars 
as Havana cigars whereas they con- 
tained by weight no more than two 
thirds of Havana tobacco. Paris v. 
WwW. W. Stewart & Sons, 57 App.D.C. 
95, 17 F.(2d) 683. 


84. Corporate name as subject to} 


registration as exclusive trade-mark 
generally see supra § 162. 


85. Asbestone Co. v. Philip Carey 
Mfg. Co., 41 App.D.C. 507. 


86. Asbestone Co. v. Philip Carey 
Mfg. Co., supra. 
87. WSCA tit,15 § 86. And see 


Patent Office Rules. 


es. USCA tit 15 § 86. 
Patent Office Rules. 

Verification by attorney see infra 
§ 176. 

89. 


And see 


USCA tit 15 § 86. And see 


[a] Notice held sufficient to re- 
quire answer.—A notice of opposition 
to the registration of a trade-mark, 
alleging that by reason of the strik- 
ing similarity of marks the granting 
of the registration of applicant’s 
mark would lead to confusion, and 
the opposer would be injured, and 
that the mark claimed by applicant in 
his original application was not the 
same as that which applicant claimed 
the right to register before the ex- 
aminer of interferences, is sufficient 
to create issues calling for answer by 
applicant. Wagner v. Vitamint Co., 
55. App.D.C. 131, 2 F.(2d) 933. 


90. Montevallo Coal Mining Co. v 
Little Gem Coal Co., 48 F.(2d) 411. 


Interest of opposer generally see 
supra § 174. 


91. See supra §§ 158-161. 


92. Rookwood Pottery Co. v. A. 
Wilhelm Co., 43 App.D.C. 1. 


$3. Gutta Percha & Rubber Mfg. 
ee v. Ajax Mfg. Co., 48 App.D.C. 
30. 


94. Battle Creek Sanitarium Co. v. 
Fuller, 30 App.D.C. 411. 


95. Battle Creek Sanitarium Co. 
v. Fuller, supra. 


26. Hannis Distilling Co. v. George 
W. Torrey Co., 32 App.D.C. 530. See 
Hall’s Safe Co. v. Herring-Hall-Mar- 
vin Safe Co., 31 App.D.C. 498 (ques- 
tioning whether one who has failed 
properly to verify his opposition 
within the thirty days allowed him 
may be given leave by the commlis- 
sioner after the expiration of that 
time to make a proper verification). 


[a] Rule applied as to leave to 
amend a notice of opposition after ex- 
piration of the thirty days allowed 
by statute, so as to carry back the 


that stated in the notice of opposi- 
tion. Hannis Distilling Co. v. George 
W. Torrey Co., 32 App.D.C. 530. 


97. USCA tit 15 § 86. And see 
Patent Office Rules. 


se. USCA tit 15 § 86. 
Patent Office Rules. 


99. Martin v. Martin, etc., Co., 27 
App.D.C. 59. 


1. See Patent Office Rules. 


2. Rogers v. International Silver 
Co., 30 App.D.C. 97. 


3. Rogers v. International Silver 
Co., supra. 


4 Rogers v. 
Co., supra. 

5. Phoenix Paint Co. vy. Lewis, 32 
App.D.C. 285. 


6. Fries & Fries Co. v. Excel Co., 
57 App.D.C. 46, 16 F.(2d) 542 Mathy 
v. Republic Metalware Co., 35 App.D. 
C. 151. See Ball & Gunning Milling 
Co. v. Mammoth Spring Milling Co., 
48 App.D.C. 243 (only question was 
right of prior user of mark to regis- 
tration). 

7. George H. Ruth Candy Co. v. 
Curtiss Candy Co., 49 F.(2d) 1033; 
Etablissements Rene Beziers, Societe 
Anonyme vy. Reid, Murdoch & Co., 48 
F.(2d) 946; Skookum Packers’ Ass’n 
v. Pacific Northwest Canning Co., 45 
F.(2d) 912 [cert den 51 S.Ct. 655, 283 
U.S. 858, 75 L.Ed. 1464]; Bookman 


And see 


International Silver 


v. Oakland Chemical Co., 40 F.(2d) 
1006; California Cyanide Co. v. 
American Cyanamid Co., 40 F.(2d) 


1003; Star Brewery Co. v. Val. Blatz 
Brewing Co., 36 App.D.C. 534; In _re 
Herbst, 32 App.D.C. 565; Schuster Co. 
v. Muller, 28 App.D.C. 409. 


8. Bookman vy. Oakland Chemical 
Co., 40 F.(2d) 1006. 
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gate not only the issues made by the parties, but 
the registrability of the mark involved as well.® 
The validity of a registered trade-mark will not be 
considered in opposition proceedings.1° Thus the 
validity of the opposer’s trade-mark registration will 
not be considered,!? and neither will the limits with- 
in which its use should be confined.12, The opposer’s 
right to register his mark is not in issue,’* and ap- 
plieant cannot assert the rights of others as against 
the opposer’s mark;!* and so the question whether 
the opposer’s mark is confusingly similar to that 
of a prior registrant will not be considered,’ nor 
will the question whether the trade-mark of a third 
person was registered before the registration of the 
opposer,?* or whether such marks have been used 
concurrently,*? or as to applicant’s right to use his 
mark.!8 Where priority is conceded, the only ques- 
tion involved is whether registration of the mark 
would be likely to cause confusion,?® and the similar- 
ity of the opposer’s and applicant’s goods is a prop- 
er matter for consideration in determining this is- 
sue.2° Under the rule that the only purpose of a 
trade-mark interference is to determine the question 
of priority,?1 when one of the parties has had no 
opportunity to offer testimony as to whether the 
function of the mark is to describe a specific article 
made under a patent issued to him, and not to in- 
dicate origin, it is erroneous for the commissioner 
to refuse to register the mark on that ground,?? this 
being a question, the decision of which must be lim- 
ited to an ex parte proceeding.?? 


Descriptiveness. The question whether the mark 
is of such descriptive quality as to preclude regis- 
tration will not ordinarily be considered.** Since 
probable damage is the basis on which an opposition 


‘9. California Canneries Co. v 


Etablissements Rene Beziers, Societe 
Anonyme v. Reid, Murdoch & Co., 48 
F.(2d) 946. 


10. A. Leschen & Sons Rope Co. v. 


1042. 
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American Steel & Wire Co., 55 F.(24) | od&:,,erenara, Hellmann, . Ino. x 
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proceeding must rest,?5 an opposer has no right to 
raise the question that the mark is merely deserip- 
tive unless the fact that it is descriptive would be 
likely to damage him,2* and this is so, although the 
commissioner may, in an opposition proceeding, re- 
fuse registration of a mark because it is descrip- 
tive.?7 


Prior registrations. The fact that there have been 
other registrations of similar words is of no aid to 
one seeking a registration,?® but it has been held 
that prior registrations may be shown to prove that 
a word or symbol has so frequently been used as 
to make it public property;?® and prior registra- 
tions may be looked to in considering whether the 
trade-mark use of a word has become common or 
general.®° 


The title to a certificate of registration of a trade- 
mark, if claimed under some act or set of acts done 
or performed after its issue, cannot as a rule be 
determined in an interference proceeding.** 


Motive of later applicant. If confusion or mis- 
take is not likely to result from the use of the 
two marks, the motive of the later applicant in 
adopting its mark cannot affect its right to regis- 
tration,?? but if, in the adoption and use of the 
mark, there be a purpose of confusing the mind of 
the public as to the origin of the goods to which it 
is applied, the motive may be considered in adopt- 
ing the mark as indicating an opinion, on the part 
of one vitally interested, that confusion or mistake 
would likely result from use of the mark.?* 


Laches. Whether either of the parties has been 
guilty of laches will not be considered in a trade- 
mark interference.*+ 


. {Mills Co., 49 F.(2d) 1042; American] Clubs, 56 F.(2a : Weyenb h 
Lush’us Products Co., 49 F.(2d) 1044; | Fruit Growers, Inc. v. Michigan Fruit | Mfg. C ag) S38 ce eae 
Federal Mill & Elevator Co. v. Pills-| Growers, Inc., 38 F.(2d) 696, 17 Ct. 
bury Flour Mills Co., 49 F.(2d) 1042; | Cust.&Pat.App. 906. 


0. v. Hood Rubber Co., 49 F. 
(2d) 1046; 


ucts Corporation, 41 F.(2d) 295; 


17. Federal Mill & Elevator Co. y. | Standard Oil Co. (New Jersey) v. Ep- 
Pillsbury Flour Mills Co., 49 F.(2d) 


ley, 40 F.(2d) 997; California Pack- 
ing Corporation y. Tillman & Bendel, 
40 F.(2d) 108. 


: 29. Lever Bros. Co. v. 
54 F.(24) | GHemical Co., 41 F.(2d) 408. 


Riodela 


MacEachen v. Tar Prod-. 


455; George H. Ruth Candy Co. v. 423. 


Curtiss Candy Co., 49 F.(2d) 1033. 


11. A. Leschen & Sons Rope Co. vy. 
American Steel & Wire Co., 55 F.(2d) 
455; Richard Hellmann, Ine. v. Oak- 
ford & Fahnestock, 54 F.(2d) 423; E. 
Daltroff & Cie v. Vivaudou, Inc., 538 
F.(2d) 536; Sexton Mfg. Co. v. Good- 
all Worsted Co., 40 F.(2d) 1017. 


“Tt is unimportant what rights oth- 
ers may have as against the opposer’s 
mark—the applicant has no right to 
assert them in such _ proceeding.” 
Sharp & Dohme v. Parke, Davis & Co., 
37 F.(2d) 960, 962. 


12. Richard Hellmann, Ine. v. Oak- 
ford & Fahnestock, 54 F.(2d) 423. 


13. Celanese Corporation of Amer- 
ica v. Vanity Fair Silk Mills, 47 F. 
(2d) 3738. 


14. Decker & Cohn y. S. Liebo- 
vitz Sons, 46 F.(2d) 179, 


15. Lever Bros. Co. v. 
Chemical Go., 41 F.(2d) 408. 


16. Trustees for Arch Preserver 
Shoe Patents v. James McCreery & 
Co., 49 F.(2d) 1068; Celotex Co. v. 
Millington, 49 F.(2d) 1053; Federal 
Mill & Hlevator Co. v. Pillsbury Flour 


Riodela 


1pack Mills, supra. 


19. Harris vy. Plough Chemical Co., 
54 F.(2d) 967; B. Heller & -Co. v. 
Southern Cotton Oil Co., 55 App.D.C. 
288, 4 F.(2d) 955. 


Registrability of marks likely to 
cause confusion generally see supra 
§§ 158-161. 


20. Rosenberg Bros. & Co. v. 
DS a Shoe Co., 37 F.(2d) 


21. See supra text and note 6. 
22. Mathy v. Republic Metalware 
Co., 35 App.D.C. 151. 


23. Mathy v. Republic Metalware 
Co., supra. 


24. Fries & Fries Co. v. Excel Co., 
57 App.D.C. 46, 16 F.(2d) 542. 
25. See supra § 174. 


26. Arkell Safety Bag Co. v. Safe- 
pack Mills, 53 App.D.C. 218, 289 FE. 


27. Arkell Safety Bag Co. v. Safe- 
And see supra 
text and note 7. 


28. Miller Becker Co. v. King of 


30. MacEachen vy. Tar Products 
Corporation, 41 F.(2d) 295. 


31. Giles Remedy Co. v. ‘Giles, 26 
App.D.C. 375. 


[a] Rule applied.—If a later ap- 
plicant seeks to reregister the mark 
for any lawful reason, and it appears 
that his title is based on the same 
adoption and use as claimed by the 
prior registrant, he has no standing 
in interference, unless at least he 
shows that the entire right, title, and 
interest in the trade-mark have be- 
come vested in him. Giles Remedy 
Co.. v. Giles, 26 App.D.C. 375. 


[b] Reason for rule.—Such ques- 
tion is to be tried in a proceeding 
brought to compel the assignment of 
the issued certificate, or by some 
analogous. proceeding. Giles Remedy 
Co. v. Giles, 26 App.D.C. 375. 


32. Lever Bros. Co. v. Riodela 
Chemical Co., 41 F.(2d) 408. 
33. Lever Bros. Co. v. Riodela 


Chemical Co., supra. 


34. Phoenix Paint, ete, Co. v. 
Lewis, 32 App.D.C. 285. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 178-181] AND UNFAIR 


Qn demurrer to an opposition the similarity be- 
tween marks may be determined.?5 


Waiver.** By introducing evidence on questions 
not within the issues made by the notice of opposi- 
tion, applicant waives his right to confine the issues 
to the question raised therein.?7 


Constitutionality of trade-mark statute** cannot 
be questioned in opposition proceedings.*?® 


[§ 179] (f} Evidence+°—aa. Presumptions and 
Burden of Proof. An application regular in form 
prima facie entitles applicant for registration of 
a trade-mark to registration,*! and the burden is 
on the opposer to show probable deception, where 
the marks are not conflicting on their face,*? or to 
establish adoption and continuous use of the mark 
prior to its use by applicant.4* On the introduc- 
tion of testimony sufficient to overcome the prima 
facie case established by the application, applicant 
has the burden of establishing his right to registra- 
tion.** In interference proceedings the burden of 
proof is on the party whose application was last 
filed,*® and so, where an application is filed to reg- 
ister a mark already registered by another, the bur- 
den is on the subsequent applicant to establish either 
that he was the first to adopt and use the mark,*® 
or that its use had been abandoned by the party who 
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had registered it.47 An applicant under the ten- 
years statute*® has the burden of showing exclusive 
use during the statutory period.4® Abandonment 
of a registered trade-mark will not be presumed,°° 
and it will be presumed that a trade-mark once 
validly existing is still in use.°! There is a presump- 
tion in opposition proceedings that the registration 
of a mark is valid.®? Where one adopts as his trade- 
mark a representation similar to that of an existing 
well-known trade-mark connected with the same class 
of goods, the inference is that the newcomer is 
seeking to take advantage of his competitor’s good 
will.®? It will not be presumed that a business is 
limited to a particular territory.54 


[§ 180] bb. Admissibility. Proof in an inter- 
ference proceeding involving the right to register 
a trade-mark may be made either by parol testimony 
or by documentary evidence;°> and, where the op- 
position is based on the objection of a foreign gov- 
ernment to adoption of certain of its emblems as 
a trade-mark,®® evidence is admissible to prove its 
use thereof.57 


[§ 181] cc. Weight and Sufficiency. The required 
particularity and certainty of proof in trade-mark 
interference and opposition proceedings vary with 
the circumstances of each particular case.58 To es- 


35. Hall v. Ingram, 28 App.D.C. {ments Rene Beziers, Societe Anonyme | witz & Sons, 57 App.D.C. 98, 17 F.(2d) 
454; Buchanan-Anderson-Nelson Co.|v. Reid, Murdoch & Co., 48 F.(2d) |686; My Own Co. v. Janszen Grocery 
v. Breen, 27 App.D.C. 573; Gaines v. | 946. Co.; 57 “App-D.C, 48, 16 F.(2d) 544; 
coon Importation Co., 27 App.D.C. [a] Opposer’s registration will, for pees oa pines Cala ee ae 

. purposes of opposition proceeding, be Poti Bane ac at Mfe Co 49 

36. Waiver of objection to regis-| presumed valid, in the absence of con- yes Dt 329 363 e625. G oO 4 

tration see supra § 168. trary showing. Celotex Co. v. Chica- | 4PP-0-\. , ‘ We AO eae, 
: go Panel-Stone Co., 49 F.(2d) 1051 Wine Co. vy. California Winery, 38 

37. B. Fischer & Co. v. Knicker- ; 3 *t Pe % App.D.C. 1; H. C. Cole & Co. v. Wil- 
‘bocker Mills Co., 42 App.D.C. 570. 53. California Packing Corpora-|liam Lea & Sons Co., 35 App.D.C. 

tion v. Santa Ana Preserving Co., 54/355; Johnson v. Whelan, 33 App.D.C. 


38. Constitutionality generally see 
supra § 148. 


39. Gaines v. Knecht, 27 App.D.C. 
530. 


40. In uncontested cases see supra 
§ 170. 


41.. See infra § 181. 


42. Andrew McLean Co. v. Adams 
Mfg. Co., 31 App.D.C. 509. 


43. U. S. Gypsum Co. v. Plastoid 
Products, 46 F.(2d) 580 [cert den 52 
‘SS @t. 19, 284 US. 635, 76-L.bd. 541). 


44. McKesson & Robbins v. 
Charles H. Phillips Chemical Co., 41 
F.(2d) 785 [mod on other grounds 53 
F.(2d) 342 (mod on other grounds 
53 F. 1011 [cert gen 52 S.Ct. 407])]; 
William Wrigley, Jr., & Co. v. Norris, 
34 App.D.C. 138. 


45. Mayer Fertilizer & Junk Co. 
vy. Virginia-Carolina Chemical Co., 35 
App.D.C. 425; Bluthenthal v. Bigbie, 
30 App.D.C. 118. 


46. Etablissements Rene Beziers, 
Societe Anonyme v. Reid, Murdoch & 
‘Co., 48 F.(2d) 946; Jung Arch Brace 
Co. v. Scholl Mfg. Co., 36 F.(2d) 1007; 
In i Nash Hardware Co., 33 App.D. 
4-224. 


47. In re Nash Hardware Co., su- 
pra. 

48. See supra § 157. 

49. Montevallo Coal Mining Co. v. 
Little Gem Coal Co., 48 F.(2d) 411. 

50. McFarland v. Bender, 46 F.(2d) 
“709. 

51. Quaker City Flour Mills Co. vy. 


Quaker Oats Co., 48 App.D.C. 260. 


52. Celotex Co. v. Chicago Panel- 
tone Co., 49 F.(2d) 1051; Htablisse- 


App.D.C. 98, 295 -F. 239; California 
Packing Corporation v. Halferty, 54 
App.D.C. 88, 295 F. 229; Aunt Jemima 
Mills Co. v. Blair Milling Co., 50 App. 
DIC. 28155270 EF. 102%. 


54. Baltimore Paint & Color 
Works v. Bennett Glass & Paint Co., 
40 F.(2da) 1009. 


55. Macaulay v. Malt-Diastase Co., 
55 App.D.C. 277, 4 F.(2d) 944. 


56. Flag or insignia of municipal- 
ity, state, or nation as subject to 
trade-mark registration generally see 
supra § 155. 


57. In re Gorham : Mfg. -Co., 
App.D.C. 263. 


[a] British statutes, certified to, 
concerning standards for sterling sil- 
ver, and establishing assay offices 
for the certification thereof by cer- 
tain emblems, and standard publica- 
tions giving the history of the Eng- 
lish hall marks, may be considered 
by the commissioner of patents in 
passing on an application for regis- 
tration of insignia for silver. In re 
Gorham Mfg. Co., 41 App.D.C. 263. 


58. Johnson v. Whelan, 33 App.D. 


41 


Cc. 4. And see cases infra this note. 
[a] Evidence held sufficient to 
show: @) Priority: Montgomery 


Ward & Co. v. Sears, Roebuck & Co., 
49 F.(2d) 842; BHtablissements Rene 
Beziers, Societe Anonyme v. Reid, 
Murdoch & Co., 48 F.(2d) 946; Heger 
Products Co. v. Polk Miller Products 
Corporation, 47 F.(2d) 966; Jung 
Arch Brace Co. v. Scholl Mfg. Co., 36 
F.(2d) 1007; Getz Bros. & Co. v. 
Alaska Packers’ Ass’n, 258 F. 526; 
Empire Paper Co. v. Carew Mfg. Co., 
57 App.D.C. 265, 20 F.(2d) 281; Rice- 
Stix Dry Goods Co. v. Joseph Horo- 


4; Rose Shoe Mfg. Co. v. Rosenbush, 
28 App.D.C. 465. (2) Possession by 
one party of knowledge of the other 
party’s use of the mark prior to its 
filing date. Waldes & Co. v. Raden 
Bros., 53° App D.C. 241) 289-8 1639. 
(3) Use of mark in interstate com- 
merce. Montgomery Ward & Co. v. 
Sears, Roebuck & Co., 49 F.(2d) 842. 
(4) Use by opposer of trade-mark 
containing false statement in respect 
of registration was without fraudu- 
lent intent. Sauquoit Paper Co. v. 
Weistock, 46 F.(2d) 586. (5) Use 
during ten-year period. C. A. Gam- 
brill. Mfg. Co. v. Waggoner-Gates 
Milling -Co., 88 ,App.D.@. 532: (6) 
That opposer was proper party in in- 
terest. United Shoe Machinery Cor- 
poration v. Compo Shoe Machinery 
Corporation, 56 F.(2d) 292. (7) Ele- 
ments of damage. United Shoe Ma- 
chinery Corporation v. Compo Shoe 
Machinery Corporation, supra. (8) 
That owner of trade-mark had no in- 
tention of disposing of it. Williams 
Evangeline Confection Co. v. U. R. S. 
Candy Stores, 54 App.D.C. 68, 294 F. 
999. (9) That the word “Ideal,’’ as 
applied to brushes, had been under- 
stood in the United States as indi- 
cating brushes sold by H and his 
predecessors, and not those made ex- 
clusively in England. Hughes v. Al- 
fred H. Smith Co., 209 F. 37, 126 C.C. 
A. 179 [aff 205 F. 302]. 


[b] Evidence held insufficient to 
show: (1) Priority. Theo. Weiss & 
Co. v. Stuart, Keith & Co., 55 App.D. 
C. 249, 4 F.(2d) 442. (2) Exclusive 
use by applicant during ten years 
preceding Febr. 20, 1905. Montevallo 
Coal Mining Co. v. Little Gem Coal 
Co., 48 F.(2d) 411. (3) Abandonment 
of registered trade-mark. McFarland 
v. Bender, 46 F.(2d) 709. (4) Acqui- 
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tablish a right to the registration of a trade-mark 
the necessary facts must be shown to the reasonable 
satisfaction of the tribunal passing thereon.°° 
application regular in form prima facie entitles an 
applicant to registration,®° and the burden of going 
forward with the evidence*! is shifted from one 
side to the other by a preponderance of the evi- 
dence,°? which is also the weight required to over- 
come the prima facie effect of a previous registra- 
tion.¢? In determining the right to a trade-mark, 
doubt should be resolved against the newcomer,** 
and in favor of the earlier entrant®®> and the pro- 
tection of the public.** Mere conclusions of a wit- 
ness as to whether a word was adopted as a trade- 
mark are not entitled to any particular weight ;°* 
and neither are opinions and conclusions of wit- 
nesses familiar with the articles as to whether the 
goods of the parties are of the same descriptive 
properties,*® especially if there is direct conflict 
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between them.*® So, whether the two marks were 
so similar as to be likely to cause confusion is bet- 
ter determined by the judgment of the eye and of 
the ear than by the testimony of experts,"® and the 
fact that there is no direct evidence of confusion 
is not determinative of the issue.7: Where the trade- 
mark of applicant had been used for several years, 
the failure of the opposer to introduce evidence of 
confusion in the trade caused thereby is rather con- 
vineing that no such confusion existed, and that the 
ground for opposition was untenable;** and the 
fact that an opposer charging deceptive similarity 
has taken no:steps against applicant for use of the 
mark,?? and has shown no actual deception,’* should 
be given weight. Suspicious conduct of one of the 
parties should receive consideration.** Where ap- 
plicant takes no evidence, he is restricted to his fil- 
ing date,7* and an opposer showing registration prior 


escence by applicant in the use of his 
mark by another. B. Fischer & Co. 
v. Knickerbocker Mills Co., 42 App. 
D.C. 570. (5) Estoppel as against 
applicant for registration of trade- 
mark because of acquiescence in use 
thereof by another. Heger Products 
Co. v. Polk Miller Products Corpora- 
tion, 47 F.(2d) 966. (6) Return of 
the trade-mark, use of which was 
granted to another. Replogle v. Air- 
Way Co., 52 App.D.C. 364, 287 F. 765. 
(7) Deceptive similarity. Arkell 
Safety Bag Co. v. Safepack Mills, 53 
App.D.C. 218, 289 F. 616. 


59. Johnson v. Whelan, 33 App.D. 


60. McKesson & Robbins v. 
Charles H. Phillips Chemical Co., 41 
F.(2d) 785 [mod on other grounds 
53 F.(2d) 342 (mod on other grounds 
53 F.(2d) 1011 [cert den 52 S.Ct. 
407])]; William Wrigley, Jr., & Co. 
v. Norris, 34 App.D.C. 138. 


‘61. See supra § 179. 


62. McKesson & Robbins Vie 
Charles H. Phillips Chemical Co., 41 
¥F.(2d) 785 [mod on other grounds 53 
F.(2d) 342 (mod on other grounds 53 
F.(2d) 1011 [cert den 52 S.Ct. 407])]. 


63. Etablissements Rene Beziers, 
Societe Anonyme v. Reid, Murdoch & 
Co., 48 F.(2d) 946. 


64. Fashion Park Associates v. 
Lapidus, 55 F.(2d) 488; U. S. Glass 
Co. v. Tiffany & Co., 55 F.(2d) 440; 
American ‘Products Co. v. Braith- 
waite, 53 F.(2d) 532; Van Camp Sea 
Food Co. v. Alexander B. Stewart Or- 
ganizations, 50 F.(2d) 976; Proctor & 
Gamble Co. v. J. L. Prescott Co., 49 


F.(2d) 959; Kotex Co. v. McArthur, 
45 F.(2d) 256; Pinaud, Inc. v. Par- 
fumerie J. Lesquendieu, 45 F.(2d) 


254; Malone v. Horowitz, 41 F.(2d) 
414; B. F. Goodrich Co. v. Hockmey- 
er, 40 F.(2d) 99; California Packing 
Corporation v. Tillman & Bendel, 40 
F.(2d) 108; Jung Arch Brace Co. v. 
Scholl Mfg. Co., 36 F.(2d) 1007; 
Standard Oil Co. v. Independent Oi] 
Men of America, 58 App.D.C. 372, 30 
I’.(2d) 996; In re Defender Mfg. Co., 
58 App.D.C. 234, 26 F.(2d) 1012; Mo- 
hawk Electric Corporation v. Rollin- 
son, 58 App.D.C. 127, 25 F.(2d) 551; 
Postum Cereal Co. v. Farmers’ Mill & 
Hlevator Ass’n, 58 App.D.C. 73, 24 F, 
(2d) 901; Lever Bros. Co. v. Armour 
& Co., 58 App.D.C. 20, 24 F.(2d) 285; 
Di Santo v. Guarneri, 57 App.D.C, 89, 
17 F.(2d) 677; Kassman & Kessner 
v. Rosenberg Bros. Co., 56 App.D.C. 
109, 10 F.(2d) 904; California Pack- 
ing Corporation v. Halferty, 54 App. 


D.C.- 88, 295 F. 229; In re Midwest 
Oil Co., 53 App.D.C. 287, 289 E. 1018; 
E-Z Waist Co. v. Reliance Mfg. Co., 
52, App.D:C.' 129174 286 “EE... 46059 Cali- 
fornia Packing Corporation v. Price- 
Booker Mfg. Co., 52 App.D.C. 259, 
285 F. 993; Coca-Cola Co. v. Chero- 
Cola Co.,51-App:D.C.. 27,273 Bs 7555 
William Waltke & Co. v. Geo. H. 
Schafer & Co., 49 App.D.C. 254, 263 
F. 650; Nafziger v. Schulze Baking 
Co., 46 App.D.C. 292; Mayer Fertiliz- 
er. & Junk Co. v. Virginia-Carolina 
Chemical Co., 35 App.D.C. 425; Phe- 
nix Paint, etc., Co. v. Lewis, 32 App. 
D.C..42385: 


[a] “Reason for this rule is that 
the field from which a trade-mark 
may be selected is as broad and un- 
limited as the vision and imagina- 
tion of the human mind, and there 
can be no excuse, except in cases 
where the fields of activity are wide- 
ly separated, for one to adopt and use 
a trade-mark, confusingly similar to 
the established mark of another, up- 
on goods of the same general class.” 
B. F. Goodrich Co. v. Hockmeyer, 40 
F.(2d) 99, 104. 


65. California Canneries Co. v. 
Bear Glacé Co., 44 F.(2d) 866; Mac- 
Eachen yv..Tar Products Corporation, 
41 F.(2d) 295; Lufkin Rule Co. v. 
Master Rule Mfg. Co., 40 F.(2d) 991; 
United Electric Co. v. Replogle, 53 
App.D.C. 228, 289 F. 626; Aunt Je- 
mima Mills Co. v. Blair Milling Co., 
50 App.D.C. 281, 270 F. 1021; Simplex 
Electric Heating Co. v. Ramey Co., 
46 App.D.C. 400; Kaut-Reith Shoe 
Co. v. International Shoe Co., 45 App. 
D.C. 545; Wayne County Preserving 
Co. v. Burt Olney Canning Co., 32 
App. D.C. 279. 


66. Lambert Pharmacal Co. v. 
eh pa a Chemical Co., 47 App. 


67. U. S. Playing Card Co. v. C. 
M. Clark Pub. Co., 30 App.D.C. 208. 


[a] Tlustration.—The statement 
by a witness in an interference pro- 
ceeding that a certain word was 
adopted and_used by his company as 
a _trade-mark is a mere conclusion, 
when based on trade lists in evidence, 
and testimony of former witnesses. 
U. S. Playing Card Co. v. C. M. Clark 
Pub. Co., 30 App.D.C. 208. 


68. Hump Hairpin Co. v. De Long 
Hook & Eye Co., 39 App.D.C, 484. 


69. Hump Hairpin Co. v. De Long 
Hook & Eye Co., supra. 


70. Arkell Safety Bag Co. v. Safe- 
pack Mills, 53 App.D.C. 218, 289 RB, 


616; Kaiserbrauerei Beck & Co. v. 
S. Liebmann’s Sons Brewing Co., 43 
App.D.C. 268; Nestle & Anglo-Swiss 
Condensed Milk Co. v. Walter Baker 
& Co., 37 App.D.C. 148 [cert den 32 
S.Ct. 525, 223 U.S. 726, 56 L.Ed. 632]. 


[a] “Ocular inspection of the 
marks constitutes the most satisfac- 
tory evidence.” Nestle & Anglo- 
Swiss Condensed Milk Co. v. Walter 
Baker & Co., 37 App.D.C." 148, 151 
[cert den 32 S.Ct. 525, 223 U.S. 726, 
56 L.Ed. 632]. 


[b] Weight of expert testimony. 
—Opinion testimony as to whether 
words are so similar as would tend 
to confusion in trade, if applied as 
trade-marks to the same class of 
goods, is of no great assistance in 
determining the question. Water- 
bury Chemical Co. v. Reed & Carn- 
rick, 41 App.D.C. 256. 


71. Sun-Maid Raisin Growers of 
California v. American Grocer Co., 40 
F.(2d) 116; Standard Oil Co. v. In- 
dependent Oil Men of America, 58 
App.D.C. 372, 30 F.(2d) 996; 
Paint Co. v. Orr’s Zine White, 48 App. 
DIC. 221% 


72. Patton Paint Co. v. . Sunset 
Paint Co., 53 App.D.C. 348, 290 FE. 


3 


73. Wm. A. Rogers, Limited v. In- 
rei eas a Silver Co., 34 App.D.C. 


74. Wm. A. Rogers, Limited v. In- 
ternational Silver Co., supra. ° 


75. In re Wilcox & Co., 36 App.D. 
C. 107; Wm. A. Rogers, Limited v. 
Sabaneta: Silver*Co., 34 App.D.C. 


[a] Thus (1) where the reason of 
one of the parties to a trade-mark in- 
terference proceeding for adopting 
the mark claimed to be deceptively 
similar to the mark of the other par- 
ty is not above suspicion, that fact 
should be given weight, if a doubt 
exists. Wm: A. Rogers, Limited v. 
International Silver Co., 34 App.D.C. 
484. (2) The fact that an applicant 
for registration of a word as a trade- 
mark did not commence the use of 
the word until after the registration 
of a similar word by another appli- 
cant is a_ suggestive circumstance, 
and should receive consideration in 
the determination of the question of 
similarity between the two words. 
In re Wilcox & Co., 36 App.D.C. 107. 


76. McFarland v. Bender, 46 FE. 
(2a) 709; Federal Products Co. v. 
Lewis, 57 App.D.C. 338, 23 F.(2d) 759. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 181-183] 


thereto prevails.77 An oath of exclusive use under 
the ten-years statute,"® although made on informa- 
tion and belief, is sufficient to support a registra- 
tion.79® ; 


[§ 182] (g) Hearing. In trade-mark interfer- 
ence or opposition proceedings, as in other eases, 
the issues must be determined in accordance with the 
facts and circumstances of the particular case be- 
fore the court.8° A motion to dismiss the notice 
of opposition is equivalent to a demurrer,®? and ad- 
mits the allegations of the notice;82 and material 
allegations of fact in the notice will be taken as 
confessed, in the absence of an answer.8? In de- 
termining whether the registration will create con- 
fusion, the question must necessarily be considered 
in light of the legal rights, and the statute, of both 
parties to the proceedings,** and in the light of any 
legal limitations inherent in marks by reason of their 
nature;*®> and all the features of the marks must 
be taken into consideration.s* The court will view 
the marks with reference to the goods to which they 
are implied, and from its own observation arrive 
at a conclusion as to the likelihood of confusion.§* 


Rehearing. The granting or overruling of a mo- 
tion for a rehearing is within the discretion of the 
acting examiner of interferences.*® 


Reopening case. Although it is the better prac- 
tice for the commissioner to grant a request to re- 
open a trade-mark ease for additional testimony,*°® 
it is diseretionary with him whether or not to do so,°® 
and it is not error to overrule a request therefor 
which is too general,®! or which was not made until 
after rendition of the assistant commissioner’s de- 
cision.®? 


Motions to dissolve interference will be heard and 
determined by the examiner of trade-marks, and 
his decision thereon is binding on the examiner in 
charge of interferences unless reversed or modified 
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on appeal.®* Accordingly, the examiner of inter- 
ferences is not required to rule on a motion for dis- 
solution which was overruled by the examiner of 
trade-marks.°* 


[§ 183] (h) Decision or Award®*—aa. In Gen- 
eral. By express provision of ‘the Trade-Mark Act, 
the commissioner may refuse to register a mark 
against the registration of which objection is filed, 
or he may refuse to register both of two interfering 
marks, or he may register the mark as a trade-mark 
for the person first to adopt and use the mark, if 
otherwise entitled to register the same, unless an 
appeal is taken from his decision by a party inter- 
ested in the proceeding in accordance with the stat- 
ute and within such time, not less than twenty days, 
as the commissioner may prescribe.9* Under this 
provision the commissioner has the duty and juris- 
diction to determine whether the law relating to fil- 
ing notice of opposition was complied with,®? and the 
power and duty of determining whether a partial 
appropriation of a corporate name is calculated to 
deceive or confuse the public rest with him.9* If. 
the trade-mark will not result in confusion, the com- 
missioner has an imperative duty to grant registra- 
tion,®® but, where the prior user shows that he would 
be injured by the registration of applicant’s trade- 
mark, because of the similarity to his, the opposi- 
tion should be sustained.t The patent office should. 
not recognize a property right ina mark, and grant 
it registration as a trade-mark, when the courts, on 
the same facts, would decline to protect the mark 
if registered;? and an application should be denied 
where applicant has parted with his right to use 
the mark except in a limited territory,® or where the 
mark was previously registered by one not a party 
to the interference proceeding;* but a prior user 
is entitled to registration notwithstanding prior 
registration by another.® Registration should not 
be denied a prior user because his use had been lim- 
ited to a certain part of the country, and the op- 


77. Federal Products Co. v. Lew- 
is, supra. 


78. See supra § 157. 

79. Henderson v. Peter Hender- 
son & Co., 9 F.(2d) 787. 

80. Duro Pump & Mfg. Co. Vv. 
Thomas Maddock’s Sons Co., 36 F. 
(2d) 1005. 

81. Wagner v. Vitamint Co., 
App.iG “iss 42) Es. C20) 933. 


$2. Wagner v. Vitamint Co., su- 
pra. 

83. Vick Chemical Co. v. Cordry, 
54 F.(2d) 428. 

84. Lufkin Rule Co. v. 
Rule Mfg. Co., 40 F.(2d) 991. 


85. Lufkin Rule Co. v. Master 
Rule Mfg. Co., supra. : 


86. Vick Chemical Co. v. Cordry 
54 W.(2d) 428; BH. Daltroft & Cie v. 
Vivaudou, Inc., 53 F.(2d) 536; Celo- 
tex Co. v. Millington, 49 F.(2d) 1053; 
Celotex Co. v. Chicago Panel-Stone 
Co., 49 F.(2da) 1051; Postum Cereal 
Co. v. Enzo Jel Co., 41 F.(2d) 101; 


55 


Master 


. Apex Blectrical Mfg. Co. v. Landers, 


Frary & Clark, 41 F.(2d) 99; Stand- 
ard Oil Co. v. Independent Oil Men of 
America, 58 App.D.C. 372, 30 F. (2d) 
996; Patton Paint Co. v. Sunset Paint 
Co., 53 App.D.C. 348, 290 F. 323. 


fa] Thus (1) in considering 
whether a trade-name will be con- 


fusing or not, consideration should be 
given to the whole word (Apex fHlec- 
trical Mfg. Co. v. Landers, Frary & 
Clark, 41 F.(2d) 99; Postum Cereal 
Co." v. Enzo Jel Co.; 41 F.(2d). 101), 
(2) and trade-marks must be con- 
sidered as a whole (Vick Chemical 
Co. v. Cordry, 54 F.(2d) 428; KE. Dal- 
troff & Cie v. Vivaudou, Inc., 53 F. 
(2d) 536; Celotex Co. v. Millington, 
49 F.(2d) 1053; Celotex Co. v. Chi- 
cago Panel-Stone Co., 49 F.(2d) 1051). 


87. Standard Oil Co. v. Independ- 
ent Oil Men of America, 58 App.D.C. 
B12, 30°RY (2d)-7996- 


88. Montevallo Coal Mining Co. v. 
Little Gem Coal Co., 48 F.(2d) 411. 


89. H. Kuhn & Sons v. Letts, 52 
App.D.C. 236, 285 F. 970. 


90. Edward Smith & Co. w C. 
Schrack & Co., 56 App.D.C. 347, 13 
F.(2d) 318; American Stove Co. v. 
Beret Stove Works, ‘31 Anpp.D.C. 
304. 


91. H. Kuhn & Sons v. Letts, 52 
IS oF 08) DIX Ope PCAN Messe ee AUS 


92. Edward Smith & Co. v. C. 
Schrack & Co., 56 App.D.C. 347, 13 
F.(2a) 318. 


93. See Patent Office Rules. 


94. Pratt Food Co. v. Crete Mills, 
47 F.(2d) 960. 


95. Avoiding decision on intexfer- 


ence see supra § 173. 
96. USCA tit 15 § 87. 
case infra this note. 


[a] Both of two interfering marks 
refused registration.—Planten Vv. 
rye day Pharmacy Co., 33 App.D.C. 


And see 


97. U. S. ex rel. Symons v. -Rob- 
ae 58 App.D.C. 324, 30 F.(2d) 


98. American Steel Foundries v. 
Robertson, 46 S.Ct. 160, 269 U.S. 372, 
70 L.Ed. 317 [answers conformed to 
11 F.(2d) 999]. 


99. B. F. Goodrich Co. v. Kenil- 
worth Mfg. Co., 40 F.¢(2d) 121. 


1. Hay v. Malone, 50 App.D.C. 399, 
273 F. 363. 


2. Levy v. Uri, 31 App.D.C. 441. 


3. Schierling v. Schulze Baking 
Co., 46 App.D.C. 50;) MacWilliam v. 
President Suspender Co., 46 App.D.C. 
45. 


4. McFarland v. Bender, 46 F.(2d) 
709. 


5. Smith v. Reynolds, 22 F.Cas.No. 
13,099, 13 Blatchf. 458; Case v. Mur- 
phey, 31 App.D.C. 245; Somers v. 
Newman, 31 App.D.C. 193; Rose Shoe 
Mfg. Co. v. Rosenbush, 28 App.D.C. 
465; Schuster Co. v. Muller, 28 App. 
D.C. 409; Giles Remedy Co. y. Giles, 
26 App.D.C. 375. 
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poser’s use was limited to a different part of the 
country. Although an applicant does not on the 
hearing of an opposition proceeding contest the op- 
position, the parties are entitled to a decision on 
the right to registration where all the issues involved 
had been presented and determined in another case, 
with which the proceeding had been consolidated, 
and involving the same parties.” 


Judgment pro confesso. Where an applicant re- 
fuses to answer after his motion to dismiss the no- 
tice of opposition is overruled, entry of judgment 
pro confesso against him is proper;® but a notice 
containing no allegation that the marks involved 
were confusingly similar is insufficient to justify a 
decree pro confesso.°® 


[§ 184] bb. Effect of Decision; Res Judicata. 
The doctrine of res judicata is applicable to pro- 
ceedings of a judicial character in the patent vffice,?° 
and the decision on an interference is res judicata, 
unless appealed from, and cannot be questioned col- 
laterally.11 So determination in an opposition pro- 
ceeding is final and conclusive as to every ground 
of controversy involved therein,'? but it is not res 


6. H. Kuhn & Sons v. Letts, 52 
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[§§ 183-186 


judicata of matters not involved or determined 
therein.+3 


Decisions in infringement actions, although per- 
suasive, are not conelusive in opposition proceed- 
ings.14 


[§ 185] (2) Cancellation'*'—(a) In General. By 
express statutory provision, whenever any person 
shall deem himself injured by the registration of a 
trade-mark in the patent office, he may at any time 
make application to the commissioner to cancel the 
registration thereof.1® 
ly construed,17.and it has been held to apply to reg- 
istrations allowed under previous acts.1® It does not 
alter in any way the right of a registrant to his 
trade-mark,!® but merely provides a new remedy 
in case a trade-mark is registered by a party who 


‘never had, or who has abandoned, any right thereto.”° 


[§ 186] (b) Persons Entitled To Seek Cancella- 
tion—aa. In General. The right to cancel the regis- 
tration of a trade-mark is dependent on a showing 
of interest,?1 and an interloper and wrongdoer has 
no standing to invoke the statute.22, One who seeks 


ings. Malone v. Hay, 56 App.D.C. 110, | picture and words being located in a 


The statute should be broad- ~ ° 


App.D.C. 236, 285 F. 970. 


7. Celanese Corporation of Ameri- 
ca v. Vanity Fair Silk Mills, 47 F. 
(2d) 375. 


8 Wagner v. Vitamint Co., 55 App. 
D;Cy 131,52 E (2d) 933: 


9. Vick Chemical Co. v. Cordry, 
54 F.(2d) 428. 


10. Williams Oil-O-Matic Heating 
Corporation v. Butler Co., 39 F.(2d) 
693; Malone v. Hay, 56 App.D.C. 110, 
10 F.(2d) 905; Bluthenthal & Bick- 
aoe’ Bigbie Bros. & Co., 33 App.D. 
C2095 


11. Hanford v. Westcott, lt F. 
Cas.No. 6,022, 16 Off.Gaz. 1181; Blu- 
thenthal & Bickart v. Bigbie Bros. & 
Co., 33 App.D.C. 209; In re Herbst, 
32 App.D.C. 269; U. S. Playing Card 
Co. v. C. M. Clark Pub. Co., 30 App. 
D.C. 208. 


[a] Rule applied.—(1) The deci- 
sion of the patent office that a given 
word is valid as a trade-mark must 
be accepted as conclusive in an in- 
terference proceeding between rival 
applicants for registration of the 
word as a trade-mark. U.S. Playing 
Card Co. v. C. M. Clark Pub. Co., 30 
App.D.C. 208. (2) A decision of the 
court in an interference, holding that 
one of the parties was entitled as 
against the other to have its trade- 
mark registered, cannot be success- 
fully assailed in a subsequent action 
brought by the successful party to 
have his adversary’s registration of 
the same mark canceled as having 
been wrongfully granted. Great 
Bear Spring Co. v. Bear Lithia 
Springs Co., 47 App.D.C. 434. 


12. Art Metal Const. Co. v. Tex- 
tile Pub. Co., 54 App.D.C. 75, 294 F. 
1006; D. H. Burrell & Co. v. Simplex 
Hlectric Heating Co., 44 App.D.C. 452; 
Barclay v. Carter Medicine Co., 41 
App.D.C. 240; In re Boston Wine & 
Spirits Co., 39 App.D.C. 421. 


[a] Rule applied.—(1) A decision 
of the patent office, affirmed on ap- 
peal, denying registration of a par- 
ticular trade-mark in opposition to 
proceeding between the same parties, 
is res judicata of the right to regis- 
ter such mark in subsequent proceed- 


~ 


10 F.(2d) 905. (2) A decision of the 
patent office, not appealed from, in 
a trade-mark interference case, that 
neither of the parties is entitled to 
registration, is final and conclusive of 
every question that was or might 
have been presented and determined 
in the case; and a party to that pro- 
ceeding cannot obtain registration on 
another application on the ground 
that this court in another case sub- 
sequently decided found that the de- 
cision in that case was erroneous. 
In re Herbst, 44 App.D.C. 2038. (3) 
An adjudication of similarity on an 
opposed application for the registra- 
tion of a technical trade-mark is con- 
clusive in subsequent proceedings to 
register the same mark under the 
ten-year clause of the Trade-Mark 
Act. Barclay v. Carter Medicine Co., 
41 App.D.C. 240. (4) A prior deci- 
sion dismissing an opposition to the 
registration of a trade-mark is con- 
clusive on the opponent in a subse- 
quent application for cancellation of 
the registration. American Fruit 
Growers v. John Braadland, Limited, 
45 F.(2d) 448; Williams Oil-O-Matic 
Heating Corporation v. Butler Co., 39 
F.(2d) 693. 


[b] Issues which might have been 
presented.—In a proceeding to cancel 
a trade-mark registration, the deci- 
sion in a prior opposition proceeding 
was res judicata respecting all issues 
which might have been presented. 
American Fruit Growers v. John 
Braadland, Limited, 45 F.(2d) 443; 
Williams Oil-O-Matic Heating Corpo- 
ration v. Butler Co., 39 F.(2d) 693. 


13. A. Leschen & Sons Rope Co. 
v. American Steel & Wire Co., 55 F. 
(2d) 455; Sheffield-King Milling Co. 
v. Theopold-Reid Co., 50 App.D.Cc. 
200, 269 F. 716; Carter Medicine Co. 
v. Barclay, 36 App.D.C. 123. 


[a] Thus (1) a judgment.in a pri- 
or opposition to registration of a 
trade-mark involving the same par- 
ties, denying registration to a mark 
consisting simply of the portrait of 
a man and the word “Faribault” 
thereunder, is not res judicata of ap- 
plicant’s right to register a trade- 
mark consisting of the portrait of a 
man with the words “Jean Baptiste 
Faribault” beneath the picture, the 


circular field with a representation 
of stalks of grain on either side of 
the portrait. Sheffield-King Milling 
Co. v. Theopold-Reid Co., 50 App.D. 
C. 200, 269 F. 716. (2) A decision on 
an application of a mark as a techni- 
cal trade-mark on which the issue 
was priority of adoption and use is 
not conclusive of another opposition 
to the registration of the same mark 
as a nontechnical mark under the 
ten-year statute, the issue there be- 
ing exclusive use during the statu- 
tory period. Carter Medicine Co. v. 
Barclay, 36 App.D.C. 123. (3) An 
appellate court’s decision in a trade- 
mark opposition proceeding is not res 
judicata in a similar proceeding be- 
tween the same parties involving a 
different trade-mark. A. Leschen & 


Sons Rope Co. v. American Steel & ~ 


Wire Co., 55 F.(2d) 455. 


14. Van Camp Sea Food Co. v. 
Alexander B. Stewart Organizations, 
50 F.(2d) 976. 


15. Remedy in equity to compel 
cancellation see infra §§ 202, 203. 


16. USCA tit 15 § 93. And see 
Patent Office Rules. 


17. United Shoe Machinery Corpo- 
ration v. Compo Shoe Machinery Cor- 
poration, 56 E.(2d) 292. 


18. Fulton Waterworks Co. v. 
Bear Lithia Springs Co., 47 App.D.C. 
437; Stamatopoulos vy. Stephano 
Bros., 41 App.D.C. 590. 


19. Howard Co. v. Baldwin Co., 48 
App.D.C. 437 [appeal dism and cert 
So ae S.Ct. 405, 256 U.S. 35, 65 L.Ed. 


20. Howard Co. v. Baldwin Co., 
supra. 


21. Electro Steel Co. v. Linden< 
berg Steel Co., 43 App.D.C. 270. 


22. Hood Rubber Co. v. Needham 
Tire Co., 48 App.D.C. 227; Standard 
Brewery Co. v. Interboro Brewing 
Co., 44 App.D.C. 193. 


[a] Rule applied.—(1) A register- 
ed trade-mark cannot, be properly 
canceled by the commissioner of pat-~ 
ents on an application of a party 
who has no right to use the mark, 
but who shows that a third party has 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 186-188] AND UNFAIR 


such application is bound to show an interest person- 
al to himself and not such an interest as he has 
only by virtue of being a citizen; he must have 
a greater interest than a member of the general pub- 
lic, who by such registration suffers no invasion 
of his rights and privileges.24 One rightfully the 
owner thereof has sufficient interest in a mark reg- 
istered by another to have the registration can- 
celed;?° and a person using a registered mark 
merely as a grade mark has sufficient interest to 
obtain cancellation where the registrant also so 
used it.?6 


[§ 187] bb. Showing of Interest and Injury. The 
interest of the petitioner in proceedings to obtain 
cancellation of a trade-mark is jurisdictional, and 
must affirmatively appear,?" and facts showing in- 
jury must be alleged.2® Thus it must appear that 
the petitioner was being injured on the date the peti- 
tion was filed,?®. but he need not prove actual dam- 
ages to entitle himself to cancellation.*° There is 
a distinction between the proof required to show the 
statutory authority to petition for cancellation and 
the injury or damage which would be resultant from 
an invalid registration in a case where the petitioner 
claimed to be the owner of a valid trade-mark, and 
a case where he disputed the right of ownership 
in any one.*1 In the former he should show such 
facts as show his ownership and use at the time 
the petition was filed.*? In that case it is im- 
portant for him to allege and prove that he was 
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making a trade-mark use of the mark at the time 
of filing the petition;3* and one who has abandoned 
his use of the mark is not in a position to make the 
application.** Where the petitioner disputes the 
right of ownership in any one, however, it is suffi- 
cient for him to allege and show facts sufficient to 
establish the injury and his statutory right to file 
the petition.*® To do this, he is not required to show 
that he, on the date of filing the petition, was actually 
using the descriptive term on or in connection with 
his goods, as he would be required to do if he claimed 
ownership in a valid mark,?* or that he had an 
exclusive trade-mark right to the use of the term;3* 
injury to business might otherwise be shown.?8 So 
priority of use is immaterial where the mark was 
incapable of exclusive appropriation when adopted.?? 


[§ 188] (c) Registrations Subject to Cancella- 
tion. Trade-mark registrations which will be can- 
celed in appropriate proceedings in the patent of- 
fice therefor are registrations of marks which the 
registrant, was not entitled to use at the date of his 
application, marks not used by the registrant, and 
marks which have been abandoned by him.*® Ac- 
cordingly, registration may be canceled on appli- 
cation of a proper, interested party,4! where the 
mark was wrongfully registered,*? as where it con- 
sists of merely descriptive matter;4? where it is 
so similar to a mark previously appropriated as 
likely to cause confusion,** provided it is applied 


a right to its use superior to that of 
the registrant. Standard Brewery 
Co. v. Interboro Brewing Co., 44 App. 
D.C. 193. (2) A party, seeking to 
have the trade-mark of another can- 
eceled, will not be heard to contend 
that a third party has a superior 
right to use the mark. Hood Rubber 
Co. v. Needham Tire Co., 48 App.D.C. 
227. 


23. United Shoe Machinery Corpo- 
ration v. Compo Shoe Machinery Cor- 
poration, 56 F.(2d) 292. 


24. United Shoe Machinery Corpo- 
ration v. Compo Shoe Machinery Cor- 
poration, supra. 


25. MacWilliam v. President Sus- 
pender Co., 46 App.D.C. 45. 


26. Dennison Mfg. Co. v. Denney 
Tag Co., 48 App.D.C. 213. 


27. Patent Office Rule No. 52; Mc- 
Ilhenny v. New Iberia Extract of 
Tobasco Pepper Co., 30 App.D.C. 337. 


28. MclIlhenny v. New Iberia Ex- 
tract of Tobasco Pepper Co., supra. 


29. Model Brassiere Co. v. Brom- 
ley-Shepard Co., 49 F.(2d) 482. 


30. Tinker v. M. F. Patterson 
Dental Supply Co., 53 App.D.C. 37, 
287 F. 1014. 


31. Model Brassiere Co. v. Brom- 
ley-Shepard Co., 49 F.(2d) 482. 


32. Model Brassiere Co. v. Brom- 
ley-Shepard Co., supra. 


33. Model Brassiere Co. v. Brom- 
ley-Shepard Co., supra. 


[a] Reason for rule.—‘If he was 
not using it at that time, it would be 
possible that he had abandoned its 
use altogether.” Model Brassiere Co. 
v. Bromley-Shepard Co., 49 F.(2d) 
482, 485. 


34. Skene v. Marinello Co., 50 App. 
D.C. 265, 270 F. 701. 


35. Model Brassiere Co. v. Brom- 
ley-Shepard Co., 49 F.(2d) 482. And 


“see case infra this note. 


[a] Injury held shown.—A peti- 
tioner for the cancellation of a reg- 
istered trade-mark, whose dominat- 
ing feature is a descriptive word, is 
entitled to the relief asked, where his 
label uses the descriptive word, but 
Shows that it was not an attempt to 
simulate the label of the registrant. 
KE. MeclIlhenny’s Son y. B. F. Trappey 
& Sons, 51 App.D.C. 273, 278 F. 582. 


86. United Shoe Machinery Cor- 
poration v. Compo Shoe Machinery 
Corporation, 56 F.(2d) 292; Model 
Brassiere Co. v. Bromley-Shepard 
Co., 49 F.(2d) 482. 


37. Krank v. Philippe, 54 App.D.C. 
180, 295 F. 1001; Electro Steel Co. v. 
Lindenberg Steel Co., 43 App.D.C. 270. 


[a] Bule applied.—The facts that, 
at and before the date of registra- 
tion applicant for cancellation of the 
registered mark ‘Krank’s Lemon 
Cleansing Cream” was rightfully en- 
gaged in marketing a cleansing cream 
with lemon ingredients, the word 
“lemon” was used on his labels as 
part of the description of his article, 
and his cream frequently passed in 
the retail trade under the name of 
“lemon cleansing cream,” disclose an 
interest in the subject matter suffi- 
cient to serve as a basis for his pro- 
ceeding, although he had no exclu- 
sive right to the use of the word “lem- 
on” on his label. Krank y. Philippe, 
54 App.D.C. 180, 295 F. 1001. 


38. Blectro Steel Co. v. Lindenberg 
Steel Co., 43 App.D.C. 270. 


[a] Rule applied.—A company en- 
gaged in the business of selling steel 
of various kinds, which advertises 
and sells steel which is the product 
of an electrical furnace, as “electro” 
steel, and receives orders from cus- 
tomers for steel of that kind under 
that name, has a Sufficient interest in 
the word to entitle it to apply for 
the cancellation of the registration of 
the word as a trade-mark by a rival 


company. Electro Steel Co. vy. Linden- 
berg Steel Co., 43 App.D.C. 270. 


39. Howard Co. v. Baldwin Co., 48 
App.D.C. 437 [appeal dism and cert 
den 41 S.Ct. 405, 256 U.S. 35, 65 L. 
Ed. 816]. 


40. USCA tit 15 § 93. 
Patent Office Rules. 


41. See supra § 186. 


42. Great Bear Spring Co. v. Bear 
Lithia Springs Co., 47 App.D.C. 434. 
And see cases infra notes 43-49. 


43. United Shoe Machinery Corpo- 
ration v. Compo Shoe Machinery Cor- 
poration, 56 F.(2d) 292; Krank v. 
Philippe, 54 App.D.C. 180, 295 F. 1001. 


[a] Mark held so descriptive as 
to require cancellation.—‘Krank’s 
Lemon Cleansing Cream,” with the 
words “Cleansing Cream” disclaimed. 
Krank v. Philippe, 54 App.D.C. 180, 
295 F. 1001. 


Descriptive matter as subject to 
registration generally see supra § 153. 


44. Buckeye Soda Co. v. Oakite 
Preducts, 56 F.(2d) 462; Cluett, Pea- 
body & Co. v. Wright, 46 F.(2d) 711; 
B. F. Goodrich Co. v. Hockmeyer, 40 
F.(2d) 99; EF. Hoffman & Sons v. H. 
B. Hunter Co., 58 App.D.C. 71, 24 F. 
(2d) 899; Salant & Salant v. Feldman 
& Weinman, 58 App.D.C. 11, 24 F.(2d) 
276; Edgar-Morgan Co. v. Anderson, 
57 App.D.C. 359, 23 F.(2d) 896; Paris 
v. W. W. Stewart & Sons, 57 App.D. 
C. 95, 17 F.(2d) 688; Holland Food 
Corporation v. H-O Cereal Co., 56 
App.D.C. 189, 11 F.(2d) 575 [foll Hol- 
land Food Corporation .v. H-O Cereal 
Co., 56 App.D.C. 190, 11 F.(2d) 576]; 
Tupelo Cotton Mills v. American 
Bleached Goods Co., 55 App.D.C. 286, 
A E20) 9538; “Taleum Putt (Comeye 
BE. Burnham, Inc., 54 App.D.C. 267, 296 
F. 1014; Shailer v. Touraine Co., 52 
App.D.C. 276, 285 F. 1010; American 
Grinder Mfg. Co. v. Walden-Worces- 
ter, Inc., 52 App.D.C. 2738, 285 F. 1007. 


And see 
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to goods of the same descriptive properties ;** where 
it constitutes an appropriation of a corporate 
name;** where it is deceptive and misleading;*7 
or where, although registered under the ten-years 
statute,4® it had not been actually and exclusively 
used by the registrant for the statutory period.*® 
A mark will not be canceled on account of its dom- 
inating feature when the prior rights thereto were 
in the registrant,®°° and an applicant will not be 
permitted to urge as fraudulent and improper the 
same trade-mark use on which he founds his claim 
The registrant of words, relying 
on their secondary meaning, is not entitled to can- 
cellation of the registration of the same words used 
in their primary sense, provided they are so used 


to cancellation.®! 


as not to mislead the public.®? 


[§ 189] (d) Hearing and Determination of Can- 
Cancellation of the registra- 


cellation Proceedings. 


[a]. Marks so similar as to require 
cancellation: (1) ‘“Air-O” to ‘‘Arrow.” 
Cluett, Peabody & Co. v. Wright, 46 


EL (2a) 711. (2) “Blackhawk” to 
“Tomahawk.” American Grinder 
Mfg. Co. v. Walden-Worcester, Inc., 


52 sApp.D.C. 273, 285 EF. 1007. (3) 
“Cadets” to “John Hay Cadets.” 


Paris v. W. W. Stewart & Sons, 57 
App.D.C. 95, 17 F.(2d) 683. (4) 
“CHOCO” to “Choco-Sip.” F. Hoff- 


man & Sons v. H. B. Hunter Co., 58 


App.D.C. 71, 24 F.(2d) 899. (5) “‘Ho- 
food” to trade-mark “H-O” used in 
eonnection with word “food.”  Hol- 


land Food Corporation v. H-O Cereal 
Co., 56 App.D.C. 189, 11 F.(2d) 575 
{foll Holland Food Corporation v. H- 
O Cereal Co., 56 App.D.C. 190, 11 F. 
(2d) 576]. (6) ‘Liberty Belle’ to 
“Old Liberty Bell,’ notwithstanding 
the petitioner also used “Belle Pack- 
age’ as grade mark. Shailer v. Tour- 
aine Co., 52 App.D.C. 276, 285 F. 1010. 
(7) “Moon Dream” to ‘Moon Kiss.” 
Talcum Puff Co. v. E. Burnham, Inc., 
54 App.D.C. 267, 296 F. 1014. (8) “‘No- 
vite” to “Oakite.” Buckeye Soda Co. 
v. Oakite Products, 56 F.(2d) 462. (9) 
Mark with word “Creamo” over mule’s 
head to similar mark with words 
“Old Beck.” Edgar-Morgan Co. v. 
Anderson, 57 App.D.C. 359, 23 F.(2d) 
896. (10) “Sammy” to “Uncle Sam.” 
Salant & Salant v. Feldman & Wein- 
man, 58 App.D.C. 11, 24 F.(2d) 276. 
(11) Mark, consisting of blue bird 
perched on ‘twig with wings out- 
stretched, carrying in its mouth a 
string from which was suspended a 
disk bearing word “Tupelo,” to mark 
consisting of red and black bird, with 
wings outstretched, just leaving a 
twig, surrounded by circle containing 
words “Pride of the West—India Lin- 
en.” Tupelo Cotton Mills v. American 
Bleached Goods Co., 55 App.D.C. 286, 
4 F.(2d) 953. (12) “Zip-On” to ‘Zip- 
per.” 3B. F. Goodrich Co. v. Hock- 
meyer, 40 F.(2d) 99. 


[b] Marks held not so similar as 
to require cancellation: (1) Trade- 
mark using word “chocomilk’ to 
“chocolishus.” Hunter v. Russell, 57 
App.D.C. 353, 23 F.(2d) 774. (2) “Luna 
Bond” to representation of crescent 
and star as to require cancellation. 
J. P. Heilbronn Co. v. Hammermill 
Paper Co., 48 F.(2d) 963. (3) ‘“Pino- 
fior’’ to trade-mark featuring name 
“Pinaud.” Pinaud, Inc. v. Parfum- 
erie J. Lesquendieu, 45 F.(2d) 254. 
(4) “Samoline” and “Little Sammy 
Samoline” for cleaning material to 
“Sapolin,’”’ used on paints and enam- 
els. Gerstendorfer Bros. v. United 
Supply Go., 58 App.D.C. 192, 26 F. 
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tion of a trade-mark being governed by statute,** 
the solution of any question which arises with respect 
to matters must be in harmony with the terms of 
the statute.°4 The proceedings on applications for 
cancellation must folléw as nearly as practicable the 
practice in interferences between applications for 
patents,®> and the petitioner has the burden of 
Doubts arising in the proceedings should 
be resolved against the later registrant,°? in favor 
of the prior,®* and for the protection of the pub- 
The earliest date to which the registrant 1s 
entitled in the absence of evidence is his filing date.®° 
In determining whether words are so similar as to 
cause confusion in trade, dissimilarity of the labels 
and the boxes used is of little, if any, consequence.** 
Disclaimer®? of descriptive words constituting the 


distinetive and dominating feature of a trade-mark 


not a defense.*4 


(2d) 564. (5) “Warford” to “Ford.” 
Ford Motor Co. v. Partridge, Singer & 
pew 58-App.D.C.. 195, 26 F.(2d) 


Confusing marks as subject to reg- 
eiration generally see supra §§ 158— 
E6d. 


45, Rieser Co. y. Niles, 55 App.D. 
C. 293, 4 F.(2d) 960. 


[a] Mark applied to goods of dif- 
ferent descriptive properties.—Hair 
and scalp preparations are not pos- 
sessed of the same descriptive quali- 
ties as hair nets and curlers. Rieser 
on v. Niles, 55 App.D.C. 293, 4 F.(2d) 


Merchandise of same descriptive 
properties generally see supra § 161. 


46. See case infra this note. 


[a] Mark held not to constitute 
appropriation of corporate name.— 
The trade-mark ‘‘Warford” on auto- 
mobile transmissions is not subject 
to cancellation on the ground that it 
is an appropriation of the corporate 
name ‘Ford.” Ford Motor Co. v. 
Partridge, Singer & Baldwin, 58 App. 
D.C, 1955526 WsC2d)! 567. 


Name of individual, firm, corpora- 
tion, or association as subject to reg- 
istration generally see supra § 162. 


47. See case infra this note. 


[a] Mark not descriptive or mis- 
leading.—Cancellation, on the ground 
that it was deceptive and misleading, 
of the trade-mark ‘Rock Cork,” used 
on a thermoinsuiating material made 
by binding rock wool with a water- 
proof binder, has been held properly 
refused. Armstrong Cork & Insula- 
tion Co. v. Banner Rock Products Co., 
49 F.(2d) 971. 


48. See supra § 157. 

49. McKesson & Robbins v. Charles 
H. Phillips Chemical Co., 53 F.(2d) 
1011 [mod 538 F.(2d) 342, mod 41 F. 


(2d) 785, and cert den 52 S.Ct. 407]; 
Meclihenny v. New Iberia Extract of 
Tabasco Pepper Co., 34 App.D.C. 430. 


50, L. Otzen & Co. v. J. K. Arms- 
by Co,,48° AppiDiC.:. 184) 26h Bowe 


51. Deitsch Bros. vy. Loonen, 39 
App.D.C. 114. 

52. Spicer v. W. H. Bull Medicine 
Co., 49 F.(2d) 980. 


53. Robertson v. U. S. ex rel. Bald- 
win Co., 52 App.D.C. 868, 287 F. 942 
[rev on other grounds 44 S.Ct. 508, 
265 U.S. 168, 68 L.Ed. 962]. 


Construction of statute generally 


is not availing to prevent cancellation.** Laches is 


see supra § 185. 


54. Robertson v. U.S. ex rel. Bald- 
win Co., 52 App.D.C. 368, 287 F. 942 
{rev on other grounds 44 S.Ct. 508, 
265 U.S. 168, 68 L.Ed. 962]. 


55. See Patent Office Rules. 
see cases infra this section. 


And 


[a] Evidence held sufficient to: 


(1) Show priority of the petitioner. 
Ault & Wiborg Co. v. Jaenecke Ault 
Co., 50 App.D.C. 156, 269 F. 672. (2) 
Show priority of the registrant. 
Worden v. Cannaliato, 52 App.D.C. 
254, 285 F. 988. (3) Warrant cancel- 
lation of registration of trade-mark. 
W. H. Childs & Son v. G. Sidenberg & 
Co; 56° App.D.C. 1 166)..14 F.@2d)” 468. 


{b]\ BHvidence held insufficient to 
overcome prima facie case of the 
registrant’s ownership of a _ regis- 
tered mark. Maatschappij Tot HEx- 
ploitatie Van Rademaker’s Koninkli- 
jke Cacao & Chocolade Fabrieken v. 
Rademaker, 41 F.(2d) 406. 


Interferences between applications 
for patents see Patents §§ 196-222. 


56. 
Van Rademaker’s Koninklijke Cacao 
& Chocolade Fabrieken v. Rademaker, 
41 F.(2d) 406. 


57. Baltimore Paint & Color Works 
v. Bennett Glass & Paint Co., 40 F. 
(2a) 1009. 


58. Salant & Salant v. Feldman & 
ee 58 App.D.C. 11, 24 F.(2d) 


59. Goodrich Drug Co. y. Cassada 
Mfg. Co., 46 App.D.C. 146. 


60. Edgar-Morgan Co. v. Anderson, 
57 App.D.C. 359, 23 F.(2d) 896. 


61. Goodrich Drug Co. v. Cassada 
Mfg. Co., 46 App.D.C. 146. 


62. Disclaimer in registration pro- 
ceedings see supra § 167. 


63. E. MclIlhenny’s Son vy. B. F. 
Pg Sp & Sons, 51 App.D.C. 273. 278 


64 Cluett, Peabody & Co. vy. 
Wright, 46 F.(2d) 711. 


[a]. Reason for rule.—The statute 
provides that “whenever any person 
shall deem himself injured by the 
registration of a trade-mark in the 
Patent Office he may at any time ap- 
ply to the Commissioner of Patents 
to cancel the registration thereof” 
(USCA tit 15 § 93), and the use of the 
words “at any time” excludes the de- 
fense of laches in a cancellation pro- 
ceeding instituted under the provi- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 189-192] 


_ Cancellation. If it shall appear after the hear- 
ing before the examiner of interferences that the 
registrant was not entitled to the use of the mark 
at the date of his application for registration there- 
of, or that the mark is not used by the registrant, 
or has been abandoned, and the examiner shall so 
decide, the commissioner must cancel the registra- 
tion of the mark, unless appeal be taken within the 
time limited.%® 


[$ 190] (e) Effect of Cancellaticn.*® The can- 
cellation of a registration does not extinguish a right 
which the registration did not confer,*? and since, 
if a trade-mark exists, it exists independently of 
registration,®* cancellation of the registration of 
a trade-mark does not deprive the owner thereof of 
his right to its exclusive use under the doctrine of 
unfair competition.*® 


[$ 191] c. Appeals—(1) In Patent Office. From 
an adverse decision of the examiner in charge of 
trade-marks on an appliecant’s right to register a 
trade-mark, or to renew the registration of a trade- 
mark, or from a decision of the examiner in charge 
of interferences, an appeal may be taken to the com- 
missioner in person on payment of the fee required 
by law.7° In hearing such an appeal the commis- 
sioner cannot properly consider matters not there- 
tofore introduced into the record;*! nor may he 
review decisions from which no appeal has been 
taken.*? A decree pro confesso rendered by the 
examiner of interferences on a demurrer to a no- 
tice of opposition is appealable to the commissioner 
on the single question of the sufficiency of the no- 


sions of the section. Cluett, Peabody [b] 


& Co. v. Hartogensis, 41 F.(2d) 94: 


AND UNFAIR COMPETITION 


Reason for rule.—Parties to a 
trade-mark opposition case are enti- 
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tice.73 


~[§ 192] (2) From Decisions of Patent Office—(a) 
In General. From an adverse decision of the com- 
missioner of patents on the right of an applicant for 
registration of a trade-mark, or from the decision 
of the commissioner in cases of interference, op- 
position, or cancellation, an appeal may be taken 
to the United States court of customs and patent 
appeals, in the manner prescribed by the rules 
of that court, and on compliance with the condition 
required in ease of like appeals in patent cases so 
far as the same may be applicable.’ Prior to the 
amendment of 1929*° such appeals were taken to 
the court of appeals of the District of Columbia.7% 
Unless the difference is material, cases appealed un- 
der the statutes as originally enacted and as amend- 
ed will here be considered together.77 The right of 
appeal is statutory?’ and must be confined to the 
express terms of the statute;7® and the jurisdic- 
tion of the court on appeal is entirely statutory®® 
and has only to do with the right of registration,*+ 
and not the right to use.82 An applicant seeking 
renewal is not an applicant. for registration within 
the statute,** and is not entitled to appeal there- 
under.** <A party opposing registration cannot ap- 
peal from a decision refusing registration, notwith- 
standing an adverse holding as to similarity of 
goods.8® An applicant for cancellation and a regis- 
trant opposing it have the right to appeal, however.**® 
The decisions of the court of appeals in appeals un- 
der the act are not final,§’ and are not judicial judg- 
ments,®8 and hence an appeal will not he to the 
supreme court of the United States.®® 


D.C. 491. 
79. In re Standard Oil Co., supra. 


Co, UN OAsatit Ib $93, And. see 
Patent Office Rules. 


66. Effect of registration see in- 
fra §§ 205-209. 


67. Trappey v. MclIihenny Co., 281 
F. 23 [cert den 43 S.Ct. 94, 260 U.S. 
733, 67 L.Ed. 487]; McIlhenny Co. v. 
Gaidry, 253 F. 613, 165 C.C.A. 239. 


68. See infra § 205. 


69. Trappey v. Mcllhenny, 281 F. 
23 [cert den 43 S.Ct. 94, 260 U.S. 733, 
67 L.Ed. 487]; McIlhenny Co. v. Gaid- 
ry, 253 F. 613, 165 C.C.A. 239. See A. 
Leschen & Sons Rope Co. v. Broderick 
& Bascom Rope Co., 36 App.D.C. 451 
(voiding of the registration of a 
trade-mark by the supreme court in 
an infringement case on the ground 
that the registrant has described his 
mark in too broad and too indefinite 
terms merely deprives the registrant 
of the benefits sought to be conferred 
on the owners of trade-marks by the 
registration act, and does not deprive 
such owners of any property right 
which they may have acquired by the 
actual use of a good trade-mark). 


Wnfair competition generally see 
supra §§ 100-136. 


70. USCA tit 15 §§ 88, 93. 
see Patent Office Rules. 

71. Cross v. Williams Oil-O-Matic 
Heating Corporation, 48 F.(2d) 659; 
Standard Oil Co. (New Jersey) v. Ep- 
ley, 40 F.(2d) 997. 

{a] @Whus the assistant commis- 
sioner, on appeal from the examiner 
of interferences in a trade-mark reg- 
istration, erroneously admitted regis- 
trations presented for the first time 
on appeal. Standard Oil Co. (New 
Jersey) v. Epley, 40 F.(2d) 997. 


And 


tled to have the complete record on 
which the issue is determined pre- 
sented to the examiner. Standard 
Oil Co. (New Jersey) v. Epley, 40 F. 
(2a) 997. 


72. Phillips v. Hudnut, 49 App.D. 
C. 247, 263 FB. 643. 


[a] hus, where, after priority 
was awarded to one of the parties 
to an interference proceeding, he filed 
a motion to have it adjudged that 
the adverse party was not entitled 
to use the mark at the date of his ap- 
plication, but aid not appeal from 
the refusal of such motion, the re- 
fusal was not before the assistant 
commissioner of patents on an ap- 
peal by the adverse party, and he 
committed error in overruling such 
refusal. Phillips v. Hudnut, 49 App. 
D.C. 247, 263 F. 643. 


73. G. & J. Tire Co. v. G. J. G. Mo- 
tor Car Co., 39 App.D.C. 508. 


74. USCA tit 15 § 89. And see 
Patent Office Rules. 


Appeals in patent cases generally 
see Patents §§ 224-237. 


75. Act Congr. March 2, 1929 ¢ 
488 § 2 (b) [45 St. at L. 1476]. 


76. Act Congr. Febr. 20, 1905 ¢ 592 
§ 9 [33 St. at L. 727]. 


[a] Under act of Febr. 9, 1893, the 
court of appeals of the District of 
Columbia had no jurisdiction to hear 
an appeal from a decision of the com- 
missioner of patents in a trade-mark 
interference. Hinstein v. Sawhill, 2 
App.D.C. 10. 

77. See infra this section; and §§ 
193-197. 

78. In re Standard Oil Co., 39 App. 


so. B.- F. Goodrich Co. v. Kenil- 
worth Mfg. Co., 40 F.(2d) 121. 


81. Van Camp Sea Food Co. v. 
Alexander B. Stewart Organizations, 
50 F.(2d) 976; B. F. Goodrich Co. v. 
Kenilworth Mfg. Co., 40 F.(2d) 121. 

$2. Van Camp Sea Food Co. v. 
Alexander B. Stewart Organizations, 
50 Fi(2d) 976. 

83. In re Standard Oil Co., 39 App. 
D.C, 491. 


84. In re Standard Oil Co., supra. 


85. Dunlap & Co. v. Bettmann- 
eee! Co., 57 App.D.C. 351, 23 F.(2d) 

s6. U. S. ex rel. Baldwin Co. v. 
Robertson, 44 §.Ct. 508, 265 U.S. 168, 
68 L.Ed. 962 [rev 52 App.D.C. 368, 287 
F. 942]. 


8&7. Baldwin Co. v. R. S. Howard 


Co., 41 S.Ct. 405, 256 U.S. 35, 65 L. 
Ed. 816; E. C. Atkins & Co. v. Moore, 
29 S.Ct. 390, 212 U.S. 285, 53 L.Ed. 
515. 


gs. Postum Cereal Co., Inc. v. Cal- 
ifornia Fig Nut Co., 47 S.Ct. 284, 272 
U.S. 693, 71 L.Ed. 478. 


89. Postum Cereal Co., Ine. v. Cal- 
ifornia Fig Nut Co., supra; Baldwin 
Co. v. R. S. Howard Co., 41 S.Ct. 405, 
256 U.S. 35, 65 L.Ed. 816; E. C. At- 
kins & Co. v. Moore, 29 S.Ct. 390, 212 - 
UiS8'4285, 63) TE. Wd. 515. 

Review by supreme court of deci- 
sions of: 

Court of appeals of District of 
Columbia see Federal Courts §§ 273, 
274. ° 

Court of customs appeal see Federal 
Courts § 272%. 
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In cases arising under the act of 1920, enacted 
to give effect to the convention for the protection 
of trade-marks and commercial names,?°® the court 
of appeals has no jurisdiction of an appeal from a 
registration of a trade-mark.®? 


[§ 193] (b) Decisions Appealable or Reviewable. 
An appeal does not lie from an order of the commis- 
sioner of patents dissolving a trade-mark interfer- 
ence, if it does not finally refuse registration to 
either party.°2 Where the decision of the commis- 
sioner is equivalent to a refusal of registration, it 
is appealable.®? In the absence of an abuse of dis- 
cretion an appeal from a refusal of the commissioner 
after appeal to him of leave to amend an opposition 
will not lie.%4 


Decisions under previous acts are appealable un- 
der the Trade-Mark Act where the application in- 
volved has been amended to bring it under the pro- 
vision of the later act.°® 


[§ 194] (c) Proceedings Requisite to Appeal. A 
party appealing from an adverse decision of the com- 
missioner of patents in trade-mark cases must com- 
ply with the conditions required in case of an ap- 
peal by an applicant for a patent or a party to an 
interference as to an invention, and the same rules 
of practice and procedure govern in every stage of 
such proceedings as far as they are applicable.°® 
Accordingly appellant must file in the patent office 
his reasons for appeal specifically set forth in writ- 
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erred in his decision without further specification 
is not compliance with the statute;°* it is too gen- 
eral.®® An assignment that the commissioner erred 
in disregarding a cited decision is not a valid assign- 
ment of error.1 Disclaimer? of a portion of the 
trade-mark should be made part of the record on 
appeal.® 


[§ 195] (d) Hearing and Review—aa. In General. 
So far as they may be applicable the rules of prac- 
tice and procedure applicable on appeal in patent 
cases govern appeals in trade-mark proceedings.* 
Where objections to such questions were noted, the 
court, in reavhing a conclusion on an appeal in an 
interference proceeding, will eliminate from its con- 
sideration testimony elicited by leading questions.” 
The court need not, in the absence of specifie assign- 
ment of error, pass on rulings on testimony.® In an 
interference proceeding between three parties, ap- 
pellant cannot complain of a decision awarding 
priority to one of the other parties, on the ground 
that priority should have been awarded to the third 
party.* 


Motion for rehearing on appeal in an opposition 
proceeding will be denied where it is based on points 
not set forth in reasons for appeal.® 


[§ 196] bb. Scope of Review. Matters not con- 
tained in the assignment of error® are not before the 
appellate court in trade-mark eases,?°. nor will the 
court consider any point not fairly presented below.*! 
Evidence considered by the commissioner, however, 


ing.?7 <A general assignment that the commissioner 
90. USCA tit 15 §§ 121-128. of the commissioner. 
91. Postum Cereal Co. v. Califor- | CTOSS Co., 26 App.D.C. 101. 


nia Fig Nut Co., 54 App.D.C. 285, 297 
F. 544 [cert den 45 S.Ct. 93, 266 U.S. 
609, 69 L.Ed. 466, and appeal dism 47 
S.Ct. 284, 272 U.S. 693, 71 L.Ed. 478]; 
U. S. Compression Inner Tube Co. v. 
Climax Rubber Co., 53 App.D.C. 370, 
290 F. 3465. 


92. L. Candee & Co. v. B. F. Good- 
rich Co., 44 App.D.C. 53; Union Dis- 
tilling Co. v. Schneider, 29 App.D.C. 1. 


[a] Interlocutory order.—An or- 
der of the commissioner of patents 
which affirms an order of the exam- 
iner of trade-marks dissolving an 
interference between rival applicants 
for registration of a trade-mark, on 
the ground that the mark had been 
adopted and was in prior use by a 
third person, but which does not final- 
ly refuse registration, is an interlocu- 
tory order, and not appealable to this 
court. Union ~ Distilling’ |. Co. Jv, 
Schneider, 29 App.D.C. 1. See In re 
E. C. Atkins & Co., 29 App.D.C. 385 
(dictum to effect that an order of 
the commissioner of patents affirming 
an order of the examiner of trade- 
marks requiring an applicant for a 
trade-mark to amend his petition is 
merely an interlocutory order, and 
therefore not appealable). 


93. In re Mark Cross Co., 26 App. 
DiC Lrer. 
[a] Thus a decision of the com- 


missioner who dismissed an appeal 
from the examiner of trade-marks on 
the ground that relief should be 
sought by petition and not by appeal, 
but who nevertheless took jurisdic- 
tion of the proceedings, and held that 
the application was not a pending ap- 
plication within the meaning of the 
act of 1905, was equivalent to a re- 
fusal of registration and was there- 
fore an appealable adverse ‘decision 


94. Battle Creek Sanitarium Co. 
v. Fuller, 30 App.D.C. 411. 


95. Giles Remedy Co. v. Giles, 26 
App.D.C. 375. 


Amendment of application see su- 
pra § 166. 


96. USCA tit 15 § 89. 
Patent Office Rules. 


Proceedings requisite to appeal in 
patent cases see Patents § 230. 


97.» USCA tit 35 § 60. 


98. Jantzen Knitting Mills v. West 
Coast Knitting Mills, 47 F.(2d) 954 
[den reh 46 F.(2d) 182]. 


99. Jantzen Knitting Mills v. West 
Coast Knitting Mills, supra, 


1. In re General Petroleum Cor- 
poration of California, 49 F.(2d) 966. 


2. Disclaimers generally see su- 
pra § 167. 


3. In re Pierce Arrow Motor Car 
Co., 55 F.(2d) 434, 


4 USCA tit 15 § 89. 
ent Office Rules. 


5. H.C. Cole & Co. v. William Lea 
& Sons Co., 35 App.D.C. 355. 


6. Trustees for Arch Preserver 
Shoe Patents v. James McCreery & 
Co., 49 F.(2d) 1068. 


7. Phillips v. Hudnut, 49 App.D.c. 
247, 263 F. 6438. 


8 Jantzen Knitting Mills v. West 
Coast Knitting Mills, 47 F.(2d) 954 
[den reh 46 F.(2d) 182]. 

9. Necessity and requisites of as- 


signment of error generally see su- 
pra § 194. 


10. Heger Products Co, vy. Polk 
Miller Products Corporation, 


And see 


And see Pat- 


In re Mark, (2d) 966; Schierling vy. Schulze Bak- 


ing Co., 46 App.D.C. 50 


[a] Rule applied.—(1) The action 
of the commissioner on a motion for 
remand of the cause made after the 
notice of appeal containing the as- 
signments of error was filed was not 
before the court on appeal. Heger 
Products Co. v. Polk Miller Products 
Corporation, 47 F.(2d) 966. (2) 
Where in a- trade-mark interference 
the commissioner of patents rejects 
the application of one of the parties 
because of failure to show priority 
of adoption and use, and he fails to 
appeal, he cannot be heard on an ap- 
peal by the other party from a deci- 
sion rejecting his application on the 
ground that he had parted with his 
right to use the mark except in a 
limited territory. Schierling v. 
Schulze Baking Co., 46 App.D.C. 50. 


11. Simoniz Co. v. Permanizing 
Stations of America, 49 F.(2d) 846; 
Duro Pump & Mfg. Co. vy. California 
Cedar Products Co., 56 App.D.C. 156, 
11 F.(2d) 205; Ho-Ro-Co Mfg. Co. v. 
Malone, 56 App.D.C. 60, 10 F.(2da) 
625; Replogle v. Air-Way Co., 52 
App.D.C. 364, 287 F. 765; Borden’s 
Condensed Milk Co. v. Eagle Mfg. Co., 
47 App.D.C. 191. 


[a] Thus (1) in registration pro- 
ceedings, the question of the oppos- 
er’s title, first raised on appeal, will 
not be considered. Ho-Ro-Co Mfg. Co. 
v. Malone, 56 App.D.C. 60, 10 F.(2da) 
625. (2) Alleged registrations, re- 
ferred to in the brief in an opposi- 
tion proceeding, but not mentioned 
in the record, cannot be considered 
on the right to register. Duro Pump 
& Mfg. Co. vy. California Cedar Prod- 
ucts Co.,, 56 App.D.C. 156, 11 F.(2d) 
205; Borden’s Condensed Milk Co. v. 
Eagle Mfg. Co., 47 App.D.C. 191. (3) 
An alleged forfeiture of the right to 


47 F.la trade-mark, which took place aft- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ney 


§§ 196-198] AND UNFAIR 
is properly before the court, although not pleaded 
in the notice of opposition.12 On appeal from a 
decision dismissing an opposition, the validity of the 
opposer’s trade-mark registration is not before the 
court,'* nor is the question whether there has been 
the actual trade-mark use by applicant that is the 
condition of registration.14 Where the opposition, 
based on the use by the opposer of a similar mark, 
is dismissed, the question whether applicant’s mark 
shall be registered is one for the determination of 
the patent office, and not for the court;!° the sole 
question before the court is the deceptive re- 
semblance between the two marks, and the court 
will not determine whether either of the marks is 
otherwise entitled to registration.1® The similarity 
of marks is not before the court where appellant 
acquiesced in the decision of the examiner that the 
marks were similar.17 On appeal from a decision 
denying registration on applicant’s refusal to an- 
swer, based merely on a consideration of the suffi- 
ciency of a notice of opposition, the only question 
is the efficiency of the notice to create an issue 
calling for answer.‘® 


[§ 197] (e) Determination and Disposition of 
Case. An erroneous dismissal of opposition by the 
commissioner should be reversed, with appropriate 
directions,!® and this, although applicant agreed 
since the appeal to discontinue the use of the trade- 
mark;2° but a case will not be reversed for harm- 
less error.2t. The court is authorized to revise a de- 
cision of the commissioner of patents and advise the 
commissioner of its conelusion,?? and a mandate from 
the court to receive additional testimony is not void.?* 
Even if erroneous, it becomes the law of the case, 
binding on the commissioner, and on the court on a 
subsequent appeal.24 In the absence of rebutting 
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evidence findings of facts below must be accepted 
by the reviewing court.?> If, on an appeal from a 
decision canceling a registration, it appears that the 
application for registration was sufficient in form 
to warrant registration either as a technical trade- 
mark or under the ten-year clause of the Trade-Mark 
Act, and there was no express finding by the com- 
missioner on the subject, appellant will be entitled to 
prevail if he can show that he is entitled to regis- 
tration on either ground.?* Since the appellate court 
has no power to make a system of classification, it 
cannot determine whether an applicant has stated 
the class of merchandise and the particular deserip- 
tion of goods comprised in the class to which he seeks 
to appropriate his trade-mark, except as each ease 
comes before it.?7 


Concurrent decisions of both tribunals of the pat- 
ent office are entitled to great weight,?® particularly 
on technical questions,?® and the court will not dis- 
turb concurring findings unless manifestly wrong,?” 
agreement of such tribunals being persuasive of the 
eorrectness of their conclusions.?? 


_ Costs. Appellant in an opposition proceeding 
should bear the costs of bringing omitted registra- 
tions into the record by certiorari.?? 


Deferment of decision. Decision on a motion on 
which the record is insufficient to enable the court 
to determine the question may be deferred until a 
further hearing of the case.*? 


[§ 198] 6. Reissue or Amendment after Issue. In 
the trade-mark statute there is no provision for re- 
issue or amendments after issue.?4 Consequently 
a registration exhausts the statutory right respecting 
a particular word as one of the elements of the de- 
scribed mark,®® and a registrant, having disclaimed 


314. 


er the decision by the commissioner 
of patents, cannot be considered by 
the court whose duty it is to review 
the decision upon the record of the 
proceedings in the patent office. Rep- 
logle v. Air-Way Co., 52 App.D.C. 364, 
28 By eTGos 


12. Bourjois, Ine. v. Cheatham 
Chemical Co., 47 F.(2d) 812. 


13. Revere Sugar Refinery v. Sal- 
vato, 48 F.(2d) 400. 


14. Hump Hairpin Co. v. De Long 
Hook & Eye Co., 39 App.D.C. 484. 


15. Alaska Packers Ass’n vy. Ad- 
miralty Trading Co., 43 App.D.C. 198. 


16. Hannis Distilling Co. v. George 
W. Torrey Co., 32 App.D.C. 530; Case 
v. Murphey, 31 App.D.C. 245; Bu- 
chanan-Anderson-Nelson Co. v. Breen, 
2% App: D.C. 573. 


17. Ho-Ro-Co Mfg. Co. v. 
56 App.D.C. 60, 10 F.(2d) 625. 


18. Wagner vy. Vitamint Co., 
App.D.C. 131, 2 F.(2d) 933. 


[a] hus where a motion to dis- 
miss the notice of opposition to reg- 
istration of the trade-mark was de- 
nied, and the examiner of interferenc- 
es, on applicant’s refusal to answer, 
entered a judgment pro confesso de- 
nying his right to register, the only 
question, on appeal from a decision 
of the commissioner of patents affirm- 
ing such judgment, on consideration 
merely of the question of the legal 
sufficiency of the notice of opposition, 
is the efficiency of the notice to cre- 
ate an issue calling for answer. 
Wagener y. Vitamint Co., 55 App.D.C. 


Malone, 
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131, 2 F.(2d) 9383. 


19. Lincoln Motor Co. v. Lincoln 
Mfg. Co., 58 App.D.C. 191, 26 F.(2d) 
563. 


20. Lincoln Motor Co. v. Lincoln 
Mfg. Co., supra. 
21. In re Autographic Register 


Co., 39 F.(2d) 718. 


[a] ‘hus an error of the commis- 
sioner in expressing the view that 
applicant for registration of a trade- 
mark was not entitled to the benefit 
of the ten-year clause, the matter not 
being in issue before him, does not 
require reversal. In re Autographic 
Register Co., 39 F.(2d) 718. 


22. H. Kuhn & Sons v. Letts, 52 
App.D.C. 236, 285 F. 970. 


23. H. Kuhn & Sons y. Letts, su- 
pra. 

24. H. Kuhn & Sons v. Letts, su- 
pra. 

25. Skookum Packers’ Ass’n v. Pa- 


cific Northwest Canning Co., 45 F.(2d) 
912, 915 [cert den 51 S.Ct. 655, 283 
U.S. 858, 75 L.Ed. 1464]. 


[a] For example, a finding of the 
examiner of interferences that the 
mark was registered for certain prod- 
ucts. Skookum Packers’ Ass’n_ Vv. 
Pacific Northwest Canning Co., 45 F. 
(2d) 912, 915 [cert den 51 S.Ct. 655, 
282 U.S. 858, 75 L.Ed. 1464]. 


26. MclIlhenny v. New Iberia Ex- 
tract of Tabasco Pepper Co., 34 App. 
D.C. 430. 


27. In re Spalding, 27 App.D.C. 


28. Chicago Pneumatic Tool Co. v. 
Taek & Decker Mfg. Co., 39 F.(2d) 


29. -Chicago Pneumatic Tool Co. 
v. Black & Decker Mfg. Co., supra. 


30. Montgomery Ward & Co. v.- 
Sears, Roebuck & Co., 49 F.(2d) 842. 


31. American Products 
Braithwaite, 53 F.(2d) 532. 


[a] Bule applied where the patent 
office tribunals agree that confusion 
in trade is improbable from the use 
of two marks involved in an opposi- 
tion proceeding. American Products 
Co. v. Braithwaite, 53 F.(2d) 532. 


32. Booth Fisheries Co. v. Adams 
& Sons Grocer Co., 56 App.D.C. 142, 
10 F.(2d) 1007. 


33. Ponemah_ Mills v. Universal 
Crepe & Tissue Mills, 40 F.(2d) 1018. 


[a] Bule applied where certified 
copies of a decree and mandate of a 
district court, enjoining further 
prosecution of registration proceed- 
ings, not showing the issues or when 
the suit was instituted, were insuf- 
ficient for decision on a motion to 
reverse the decision of the commis- 
sioner. Ponemah Mills v. Universal 
Crepe & Tissue Mills, 40 F.(2d) 1018. 


34. L. P. Larson, Jr. Co. v. La- 
mont, Corliss & Co., 257 F. 270, 168 
C.C.A. 354 [cert den 39 S.Ct. 260, 249 
U.S. 608, 63 L.Ed. 797]. 


85.0 1, Pe Larson, Jra Cos wv. 
mont, Corliss & Co., supra. 


Co. v. 


La- 
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part of the mark, will be held to his disclaimer.*® 


[§ 199] 7. Reregistration. The transferee of a 
registered trade-mark may reregister the mark in his 
own name.?? 


[§ 200] 8. Renewal of Registration. Since at 
common law trade-marks did not expire by lapse 
of time, but the rights thereby were limited only by 
the period of their use and ceased only with their 
abandonment?* when legislation required their regis- 
tration, renewals were made necessary for the pur- 
pose of negativing their abandonment.*® According- 
ly it was provided that a certificate of registration 
shall, except in the case of marks registered in for- 
eign countries, remain in force for twenty years 
with privilege of renewal on timely application and 
payment of fees, for successive like terms.*° The 
object of renewal is to make the record as nearly 
as possible one of actual rights.41 Renewal in no 
sense confers new rights.*?_ It is a correction of the 
records to the date of renewal by the registrant or 
owner of the mark, asserting his continual use of 
it, and therefore title in it.4? A request for renewal 
is not to be treated as an original application,** or 
governed by the same procedure,*® the procedure be- 
ing prescribed by the act.*® 


[§ 201] 9. Remedies in Equity—a. Registration.** | 


The section of the Trade-Mark Act, providing for 
appeal by the parties in trade-mark cases from an 
adverse decision of the commissioner of patents on 
complying with the conditions required in case of 
an appeal from the decision of the commissioner by 
an applicant for a patent, and providing further 
that the same rules of practice and procedure shall 
govern in every stage of such proceedings as far 
as they may be applicable,*® makes applicable to 
trade-mark proceedings that section of the Patent 


36. See supra § 167. ore Lu oF ee rel. Baldwin Co, v. 
obertson, 44 S.Ct. 508, 265 U.S. 168,| Chocolate & Confecti 

68 L.Ed. 962 [rev 52 App.D.C. 368, 287| $22 [aff 286 F694], imi 

American Steel Foundries 


v. Robertson, 43 S.Ct. 541, 262 U.S. 
(2d) 496 [cert den 51 S.Ct. 33, 282 U.| 29 G7 Tema. 953. 
Moore, 29 S.Ct. 390, 212 U.S. 285, 53 | 694 [aff 296 F. 822]. 


L.Ed. 515; McKesson & Robbins v. 


27. Panhard Oil Corporation v. 
Societe Anonyme Des Anciens Estab- F. 949]: 
lissmento Panhard & Levassor, 39 F. ‘ ’ 


S. 858, 75 L.Ed. 759]. 
38. See supra § 13. 


TRADE-MARKS, TRADE-NAMES, 


if Px Sere i 


e 


[§§ 198-208 


Law?® authorizing « bill in equity to obtain a pat- 
ent which has been refused by the commissioner.*° 
Accordingly a court of equity has jurisdiction of an 
action to secure an adjudication that plaintiff is en- 
titled to have his trade-mark registered,*! and, prior 
to the amendment of the Patent Law prohibiting 
resort to equity when an appeal has been taken in the 
patent office proceedings,®? this jurisdiction was up- 
held, although registration had been denied on ap- 
peal from the commissioner.** The bill in such cases 
must be considered and determined on its merits.** 
To overcome the decision of the appellate court in 
the patent office proceedings it was held that plain- 
tiff could not rely on a mere preponderance of evi- 
dence,®® but he was required to prove his case by 


‘testimony which in character and amount brings 


thorough conviction,®* the judgment of such court in 
the matter being entitled to more than usual defer-. 
ence.°? In a suit of this nature the court is not 
concerned with the validity of the registration of 
another’s trade-mark,®® and will not cancel such oth- 
er trade-mark,®® but will merely pass on the ques- 
tion whether plaintiff is entitled to registration of 
his trade-mark, notwithstanding such other trade- 
mark.®° 


[§ 202] b. Cancellation®1—(1) Jurisdiction. Un- 
der the rule that the section of the Trade-Mark Act 
providing for appeal by the parties in trade-mark 
cases from an adverse decision of the commissioner 
of patents on complying with the conditions required 
in case of an appeal from the decision of the com- 
missioner by an applicant for a patent, and provid- 
ing further that the same rules of practice and pro- 
cedure shall govern in every stage of such proceed- 
ings so far as they may be applieable,®? makes ap- 
plicable to trade-mark proceedings that seetion of 


56. Loughran v. Quaker City 


57. Loughran v. Quaker’ City 
Atkins & Co. v.| Chocolate & Confectionery Co., 286 F. 


58. Loughran v. Quaker City 


39. Ewing v. Standard Oil Co., 42 Charles H. Phillips Chemical Co., 41 Chocolate & Confectionery Co., 296 


App.D.C. 321. 


F.(2d) 785 [mod on other grounds 53|m g99 [aff 286 F. 694]; 


Loughran 


40. USCA tit 15 § 92. 
Patent Office Rules. 


41. Ewing v. Standard Oil Co., 42 
App.D.C: 3211. 


42. Ewing v. Standard Oil Co., 


And see 


43. Ewing v. Standard Oil Co.,, 
44, Ewing v. Standard Oil Co., 


45. Ewing v. Standard Oil Co., 


47. Cross references: 


Registration proceedings in patent 
office see supra §§ 163-197. 


Suit in equity to: 


Cancel registration see infra §§ 
202-203. 


Enjoin cancellation of registration 
see infra § 204. 


48. USCA tit 15 § 89. 
49. USCA tit 35 § 63. 


For later cases, developments and changes in the law see Annotations, same title and section number 


F.(2d) 342 (mod on other grounds 53 
F.(2d) 1011 [cert den 52 S.Ct. 407])1; 
Loughran v. Quaker City Chocolate 
& Confectionery Co., 296 F. 822 [aff 
286 F. 694]. 


51. American Steel Foundries v. 
Robertson, 43 S.Ct. 541, 262 U.S. 209, 
67 L.Ed. 953. 


52. Act Congr. March 2, 1927 ec 273 
§ 11 [44 St. at L. 1836]. 


Effect of amendment generall 
infra § 202. . ant 


53. American Steel Foundries v. 
Robertson, 43 S.Ct. 541, 262 U.S. 209, 
67 L.Ed. 953; Loughran v. Quaker 
City Chocolate & Confectionery Co., 
296 FB. 822 [aff 286 F. 694] (all de- 
cided before amendments of March 2, 
oe Aw March 2, 1929 to USCA tit 


54 Loughran vy. Quaker City 
Chocolate & Confectionery Co., 296 
F. 822 [aff 286 F. 694]. 


55. Loughran v. Quaker City 
Chocolate & Confectionery Co., 296 F. 
822 [aff 286 F. 694]. 


v. Quaker City Chocolate & Confec- 
tionery Co., 281 F. 186. 


59. Loughran v. Quaker’ City 
Chocolate & Confectionery Co., 296 F. 
822 [aff 286 F. 694). 


60. Loughran vy. Quaker Ci 
Chocolate & Confectionery Co., 298 
F. 822 [aff 286 F, 694]. See Loughran 
v. Quaker City Chocolate & Confec- 
tionery Co., 281 F. 186 (propriety of 
allegations attacking the issuance of 
certificate of registration for defenda- 
ant’s trade-mark, can best be deter- 
mined on the final hearing, when the 
relation between the two trade-marks 
will be fully disclosed, so that such 
allegations will not be stricken on 
motion, but permission will be grant- 
ed to raise the question by answer). 


61. Cross references: 


Cancellation proceedings in patent of- 
fice see supra §§ 185-190. 


Suit in equity to: 
Compel registration see supra § 201. 
Enjoin cancellation see infra § 204. 
62. USCA tit 15 § 89, 


_ 
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§§ 202-205] 


the Patent Law** authorizing a bill in equity to ob- 
tain a patent which has been refused by the com- 
missioner,** a court of equity has jurisdiction of 
a suit to cancel trade-marks,®* as well as to enjoin 
their cancellation.** Prior to the amendment of 
19277 to the Patent Law,°® the effect of which: was 
to make an appeal to the appellate court in the pat- 
ent office proceedings operate as a bar to the bring- 
ing of an equity action in the district court,®® the 
action lay notwithstanding such appeal had been 
taken;*7° and, where the appeal in the patent of- 
fice proceedings was pending at the time the amend- 


_ ment became effective, although decision therein was 


rendered thereafter, equity has jurisdiction.71 


[§ 203] (2) Nature of Proceedings and Procedure. 
A suit under the Patent Law to cancel a trade-mark 
is a new and independent proceeding.?? It is not an 
appeal.?? It is an original, independent action in 
which all of the questions raised are tried de novo.*# 
Therefore, the only point to be decided is whether 
the trade-marks which are the subject of this suit 
were properly registered,’® and this question must 
be decided on the record adduced before the court 
of equity,’® and not on the record before the com- 
missioner or’ the other patent office tribunals.77 In 
proceedings not affected by the amendment of 1927 
to the patent laws,*® the court of equity trying a 


63. USCA tit 35 § 63. 
64. See supra § 201. 


65. McKesson & Robbins Vv. 
Charles H. Phillips Chemical Co., 41 eS 
F.(2d) 785 [mod on other grounds pra. 
52 F.(2d) 342 (mod on other grounds 74, 


285 U.S. 552])] 
73. McKesson 


McKesson 


53 E.(2d) 1011 [cert den 52 S.Ct.| Charles H. Phillips 
407])]. supra. 
66. See infra § 204. 75. McKesson _ 
67. Act Congr. March 2, 1927 c¢ Seay H. Phillips 
273 § 11 [44 St. at L. 1336]. 


68. USCA tit 35 § 63. 76. McKesson 

69; McKesson & Robbins Vv. 
Charles H. Phillips Chemical Co., 41 
F.(2d) 785 [mod on other grounds 53 
¥.(2d) 342 (mod on other grounds 53 
F.(2d) 1011 [cert den 52 S.Ct. 407])]. 


70. McKesson & Robbins Vv. 


supra. 
77. McKesson 


supra. 


AND UNFAIR COMPETITION 


y 


53 F.(2d) a [cert den 52 S.Ct. 407, 


Charles H. Phillips 


78. See supra § 202. 


& Robbins — v. 
& Robbins v. 
& Robbins _ v. 
& Robbins v. 


Charles H. Phillips Chemical 


& Robbins Va 
Charles H. Phillips 


& 
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suit to cancel has full jurisdiction to reéxamine all 
matters determined by the court appealed to in the 
patent office proceedings.7® The latter court becomes 
for this purpose one of the tribunals of the patent 
office, and its decision is in no sense a final decree 
which cannot be thus collaterally attacked,®° al- 
though it will be followed unless the contrary is 
established by convincing testimony.$! 


[§ 204] c. Injunction against Cancellation. Un- 
der the principles heretofore set out,®? the owner of 
a trade-mark may bring suit’ in equity to prevent 
cancellation of his trade-mark,’? and prior to the 
amendment of the Patent Law prohibiting resort to 
equity when appeal has been taken in the patent office 
proceedings,** it was held that such a suit would le 
after an adverse decision on such appeal.§®> A long 
delay in bringing the suit after an adverse ruling by 
the patent office will not prevent relief where there 
is sufficient justification for the delay.®¢ 


[§ 205] 10. Effect of Registration’’—a. Under 
General Trade-Mark Acts—(1) In General—(a) 
Technical Trade-Marks. Registration under the act 
of February 20, 19058* does not create a trade- 
mark;*® and it confers no new rights to the mark 
claimed or any greater rights than already exist at 
common law without registration.®°° It is merely a 


held filed in time, although filed more 
than two years and two months after 
decision of the court of appeals. U. 
S. ex rel. Baldwin Co. v. Robertson, 
44 §.Ct. 508, 265 U.S. 168, 68 L.Ed. 
962 [rev 52 App.D.C. 368, 287 F. 942]. 


87. Effect of: 
Cancellation see supra § 190. 


made een of registration see supra §& 


88. USCA tit 15 §§ 81-109. 


89. Pulitzer Pub. Co. v. Houston 
Printing Co., 4 F.(2d) 924 [aff 11 F. 
(2d) 834 (cert den 47 S.Ct. 91, 273 
U.S. 694, 71 L.Ed. 844)]; Armour & 
Co. v. Louisville Provision Co., 283 
IF. 42 [aff 275 F. 92, and cert den 43 
S.Ct. 164, 260 U.S. 744, 67 L.Hd. 492]; 
Rockowitz Corset & Brassiere Cor- 


Chemical 


Chemical 


Chemical Co., 


Chemical 


Charles H. Phillips Chemical Co., 
supra. 


71. Mclxkesson & Robbins v. 
Charles H. Phillips Chemical Co., 53 
F.(2d) 342 [mod on other grounds 
41 F.(2d) 785 (mod on other grounds 
53 F.(2d) 1011 [cert den 52 S.Ct. 
407])1]. 

fa] “It was the object of the 
amendment, not (unhappily) to cut 
short, but to eliminate a single step 
in the ‘labyrinthine trodden ways’ of 
patent solicitors by compelling them 
to rest on their appeal to the Court 
of Appeals of the District of Colum- 
pia, or, in the alternative, to forego 
it before they started on new peregri- 
nations ina court of equity with long. 
vistas of appeals in prospect. Yet it 
can hardly have been the purpose of 
Congress to take these particular 
wanderers by surprise and suddenly 
cut off their bill in equity for which 
jndeed they say they have_ saved 
most of their ‘thunder.’’”’ McKesson 
& Robbins v. Charles H. Phillips 
Chemical Co., 53 F.(2d) 342 [mod on 
other grounds 41 F.(2d) 785 (mod on 
other grounds 53 F.(2d) 1011 [cert 
den 52 S.Ct. 407])]. 


72. McKesson & Robbins nig 
Charles H. Phillips Chemical Co., 
41 F.(2d) 785 [mod on other grounds 
53 F.(2d) 342 (mod on other grounds 


79. McKesson & Robbins v. 
Charles H. Phillips Chemical 
supra. 


80. McKesson & Robbins v. 


Charles H. Phillips Chemical Co., 
supra. 

81. McKesson & Robbins v. 
Charles H. Phillips Chemical Co., 


supra. 
82. See supra § 202. 


8s. U. S. ex rel. Baldwin Co. v. 
Robertson, 44 S.Ct. 508, 265 U.S. 168, 
68 L.Ed. 962 [rev 52 App.D.C. 368, 287 
E. 942]. ; 


84 Act Congr. March 2, 1927 c 273 
§ 11 [44 St. at L. 1336]. 


Effect of amendment generally see 
supra § 202. 


85. U. S. ex rel. Baldwin Co. v. 
Robertson, 44 S.Ct. 508, 265 U.S. 168, 
6° L.Ed. 962 [rev 52 App.D.C. 368, 287 
F. 942]. 


sé. U. S.-ex rel. 
Robertson, supra. 


[a] Rule applied.—A bill to re- 
strain defendants from canceling 
trade-marks in accordance with a 
decision of the court of appeals of 
che District of Columbia, filed within 
thirty days after an appeal to the 
supreme court was dismissed, was 


Baldwin Co. v. 


poration v. Madam X Co., 162 N.E. 76, 
248 N.Y. 272; Avenarius vy. Kornely, 
121 N.W. 336, 139 Wis. 247. See cases 
infra this section. 


se. U: S. Printing & Lithograph 
Co. v. Griggs, Cooper & Co., 49 S.Ct. 
267, 279 U.S. 156, 78 L.Ed. 650 [rev 
162 N.E. 425, 119 OhioSt. 151 (aff 161 
N.E. 789, 28 OhioA. 1)]; In re Plym- 
outh Motor Corporation, 46 F.(2d) 
211; Mulhens & Kropff v. Ferd Muel- 
hens, Inc., 38 F.(2d) 287 [rev on other 
grounds 43 F.(2d) 937, motion den 48 
F.(2d) 206 (cert den 51 S.Ct. 84, 282 
U.S. 881)]; Anheuser-Busch, Inc. v. 
Cohen, 37 F.(2d) 398; Andrew Jer- 
gens Co. v. Woodbury, Inc., 273 F. 952 
[aff 279 F. 1016 (cert den 43 S.Ct. 
92, 260 U.S. 728, 67 L.Ed. 484)]; Wal- 
des v. International Mfrs.’ Agency, 
237 FE. 502; Planten v. Gedney, 221 
F. 281 [rev on other ground 224 F. 
382, 140 C.C.A. 68, 228 F. 338, 142 
C.C.A. 630]; Sarrazin v. W. R. Irby 
Cigar, etc., Co., 93 F. 624, 35 C.C.A. 
496, 46 L.R.A. 541; Hennessy v. 
Braunschweiger, 89 F. 664; Brower 
v.. Boulton, 58 F. 888, 7 C.C.A. 567; 
Brower v. Boulton, 53 F. 389 [aff 58 
K’. 888, 7 C.C.A. 567]; Kohler Mfz. 
Co. v. Beshore, 53 F. 262 [aff 59 F. 
STZ sno OsAn hod vas | Soa Veer UD, 
39 F. 775; Smith v. Reynolds, 22 F. 
Cas.No, 13,099, 18 Blatchf. 458; Rob- 
ertson v. U. S. ex rel. Baldwin Co., 52 
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method of recording devised by congress, for the 
protection of the public and owners of trade- 
marks.91 It facilitates the remedy, which may be 
obtained in the federal courts and enforced through- 
out the entire United States, and it establishes a 
-record of facts affecting the right to the mark.®? 
Registration may also be important under treaty 
stipulations where international protection is sought 
for the trade-mark.®? The trade-mark exists inde- 
pendently of the registration which merely affords 
further protection under the statute,°* and registra- 
tion is not essential to its validity.°5 Common-law 
rights are left wholly unaffected;°® and registra- 
tion cuts off no rights of the true owner.®* Priority 
in adoption and use as a common-law trade-mark is 
superior to priority in registration.°* The commis- 
sioner of patents is not authorized to issue a grant 
of a trade-mark, there being a difference in this re- 


TRADE-MARKS, TRADE-N AMES, 


[§ 205 


spect between patents and trade-marks.®® Except 
in the ease of marks registered under the ten-years 
statute,! registration of descriptive? or geographical*® 
terms confers no right to the exclusive use thereof. 
Registration of a character as a trade-mark in no 
way abridges the right of the public to use such 
character as a functional sign.* One cannot by reg- 
istration extend the class of goods to which his mark 
has been applied as against prior users of the mark 
on a class of goods to which the registered owner of 
the mark had not appropriated it.> Registration of 
matters or features which are publici juris confers 
no exclusive right therein;® and registration af- 
fords no protection to one using the registered mark 
in unfair competition.? The registration of a trade- 
mark does not give the registrant a monopoly of every 
part of the trade-mark, howsoever disposed and 


App.D.C. 368, 287 F. 942 [rev on other 
grounds 44 S.Ct. 508, 265 U.S. 168, 68 
L.Ed. 962]; Fulton Waterworks Co. 
v. Bear Lithia Springs Co., 47 App.D. 
C. 437; Given v. New York Athletic 
Club, 42 App.D.C. 558; Oakes v. St. 
Louis Candy Co., 48 S.W. 467, 146 Mo. 
391; Avenarius v. Kornely, 121 N.W. 
336, 139 Wis. 247. 


“Registration confers no right, and 
limits none; it is a mere procedural 
advantage, depending upon common- 
law ‘ownership’ which can exist quite 
as well without it.”” Waldes v. Inter- 
penal Mfrs.’ Agency, 237 F. 502, 

06. 


[a] Registration of invalid mark. 
—‘‘Registration can in no way vali- 
date a trade-mark which was not 
previously valid. The validity of a 
trade-mark must depend upon gen- 
eral principles and rules of law, and 
not upon its registration.” Planten v. 
Gedney, 221 F. 281, 285 [rev on other 
grounds 224 F. 382, 140 C.C.A. 68, 228 
F. 338, 142 C.C.A. 630]. 


91. Macaulay v. Malt-Diastase Co., 
55 App.D.C. 277, 4 F.(2d) 944. 


92. Anheuser-Busch, Inc., v. 
Cohen, 37 F.(2d) 393; Pulitzer Pub. 
Co. v. Houston Printing Co., 4 F.(2d) 
924 [aff 11 F.(2d) 834 (cert den 47 
S.Ct. 91, 273 U.S. 694, 71 L.Ed. 844)]; 
Hennessy v. Braunschweiger, 89 F. 
664; Glen Cove Mfg. Co. v. Ludeling, 
22 F. 823, 23 Blatchf. 46. 


93. U.S. v. Duell, 17 App.D.C. 471. 


94. Capewell Horse Nail Co. v. 
Mooney, 172 F. 826, 97 C.C.A. 248 [aff 
167 EF. 575]; Ohio Baking Co. v. Na- 
tional Biscuit Co., 127 F. 116, 62 C.C. 
A. 116 [cert den 25 S.Ct. 788, 195 U.S. 
630, 49 L.Ed. 352]; Moorman v. Hoge, 
17 F.Cas.No. 9,783, 2 Sawy. 78; “U. 
S. v. Roche, 27 F.Cas.No. 16,180, 1 
McCrary 385; In re Standard Under- 
ground Cable Co., 27 App.D.C. 320; 
Traiser v. J. W. Doty Cigar Co., 84 N. 
eee 198 Mass. 327, 15 Ann.Cas. 
219. 


95. Pulitzer Pub. Co. v. Houston 
Printing Co. 4 F.(2d) 924 [aff 11 
F.(2d) 834 (cert den 47 S.Ct. 91, 273 
U.S. 694, 71 L.Ed. 844)]; Armour & 
Co. v. Louisville Provision Co., 283 
F. 42 [aff 275 F. 92, and cert den 
43 S.Ct. 164, 260 U.S. 744, 67 L.Ed. 
492]; MclIlhenny Co. v. Gaidry, 253 F. 
613, 165 C.C.A. 239; Rockowitz Cor- 
set & Brassiere Corporation v. 
Madame X Co., 162 N.E. 76, 550, 248 
N.Y. 272, 623. 


96. Bourjois, Inc. v. Cheatham 
Chemical Co., 47 F.(2d) 812; Gorham 
Mfg. Co. v. Weintraub, 196 F. 957; 


Ww. A. Gaines & Co. v. Rock Spring 
Distilling Co., 179 F. 544; Edison v. 
Thomas A. Edison, Jr., Chemical Co., 


128 KF. 1013; Hennessy v. Braun- 
schweiger, 89 F. 664; American 
Tobacco Co. v. Gordon, 56 App.D.C. 


81, 10 F.(2d) 646; Patton Paint Co. 
v. Sunset Paint Co., 53 App.D.C. 351, 
290 F. 326; Avenarius v. Kornely, 121 
N.W. 336, 139 Wis. 247. 


_{a] Rule applied.—(1) Registra- 
tion under the acts of congress nei- 
ther creates nor destroys rights in 
trade-marks. Avenarius v. Kornely, 
121 N.W. 336, 139 Wis. 247. (2) So 
a manufacturer is not deprived of his 
right to a common-law trade-mark by 
the registering of other additional 
trade-marks. Gorham Mfg. Co. v. 
Weintraub, 196 F. 957. (3) Regis- 
tration of a mark does not deprive an 
opposer of any rights he may have 
in an unfair competition suit. Ameri- 
can Tobacco Co. v. Gordon, 56 App. 
D.C. 81, 10 F.(2d) 646. (4) No right 
of property is concluded by the regis- 
tration of a mark, and the parties 
affected thereby are free to seek such 
relief as courts of law or equity may 
award, if the use of the mark is such 
as to amount to unfair competition. 
Patton Paint Co. v. Sunset Paint Co., 
53 App.D.C. 351, 290 F. 326. (5) A 
manufacturer of perfumes from peach 
blossoms, has the right so to label 
and describe the goods notwithstand- 
ing another’s trade-marks, ‘‘Peaches,” 
“Peachblow,” ete., provided the de- 
scription is differentiated from the 
form of the marks. Bourjois, Inc., v. 
eens Chemical Co., 47, F.(2d) 


[b] Irregular and void registra- 
tion.—If the registration is irregular 
and void, the preéxisting common- 
law trade-mark remains unaffected. 
Edison v. Thomas A. Edison, Jr., 
Chemical Co., 128 F. 1013. 


97. Thomas G. Carroll, etc., Co. v. 
McIlvaine, 171 F. 125 [aff 183 F 22, 
105 C.C.A. 314]; Martin v. Martin, 
ete:, Co., 27 App.DiC. 59, °%" Ann.Cas, 
47; Avenarius v. Kornely, 121 N.W. 
336, 1389 Wis. 247. 


[a] Remedies of true owner of 
mark.—Although the owner of a 
trade-mark has lost his right to op- 
pose registration thereof by another, 
by failure to comply with the statute, 
he may still protect his right of prop- 
erty by the usual remedies at law 
and in equity, and he may possibly 
obtain a remedy through a declara- 
tion of interference (see supra § 173) 
or by a proceeding for cancellation 
(see supra § 185). Martin vy. Martin, 


ao Co., 27 App.D.C. 59, 7 Ann.Cas. 
hs 


98. Ansehl v. Williams, 267 F. 9; 
Thomas G. Carroll, ete., Co. v. Mce- 
Ilvaine, 171 F. 125 [aff 183 F. 22, 105 
C.C.A. 314]; Deitsch v. George R. 
Gibson Co., 155 F. 383; Revere Rub- 
ber Co. v. Consolidated Hoof Pad Co., 
139. Rw 151. 


99. Smith v. Reynolds, 22 F.Cas. 
ie 13,097, 10 Blatchf. 85, 3 Off.Gaz. 


1. See infra § 206. 


2. Hygrade Food Products Corpo- 
ration v. H. D. Lee Mercantile Co., 
37 F.(2d) 900 [aff 46 F.(2d) 771]. 


Registration as evidence that name 
is not descriptive see infra § 207. 


3. See case infra this note. 


[a] Under act of 1881.—Illinois 
Watch-Case Co. v. Elgin Nat. Watch 
Co.; °94-R 66S 36°C CLAL 2aNe Paleo 
S.Ct. 270, 179 U.S. 665, 45 L.Ed. 365]. 


4 Hood Rubber Co. v. 
Tire Co., 48 App.D.C., 227. 


[a] Tlustration.—The registra- 
tion of a trade-mark, consisting of 
the word ‘‘Arrow,”’ or the picture of 
an arrow, in no way abridges the 
right of the general public to use the 
representation of an arrow as a func- 
tional sign. Hood Rubber Co. v. 
Needham Tire Co., 48 App.D.C. 227. 


5. Smith v. Reynolds, 22 F.Cas.No. 
13,099, 13 Blatchf. 458. 


6. Howe Scale Co. of 1886 v. Wy- 
ckoff, 25 S.Ct. 609, 198 U.S. 118, 49 L. 
Ed. 972; Thomas G. Carroll, etc., Co. 
v. McIlvaine, 171 F. 125 [aff 183 F. 22, 
105 C.C.A. 3814]; Deitsch v. George 
R. Gibson Co., 155 EF. 383; Dodge 
Mfg. Co. v. Sewall, etc., Cordage Co., 
142 F. 288; Siegert v. Gandolfi, 139 
F. 917 [rev on other grounds 149 F. 
100, 79 C.C.A. 142 [cert den 27 S.Ct. 
790, 205 US. 542, 51 L.Ed. 9221; Re- 
vere Rubber Co. v. Consolidated Hoof 
Pad Co., 139 F. 151; A. Leschen, ete., 
Rope Co. v. Broderick, etc., Rope Co., 
134°R. 572,67 C.C.A. 408) Taft) 265S:6ts 
425, 201 U.S. 166, 50 L.Ed. 710]; HEdi- 
son v. Thomas A. Edison, Jr., Chemi- 
cal Co., 128 F. 1013; Dausman, ete., 
Tobacco Co. v. Ruffner, 7 F.Cas.No. 
3,585, 15 Off.Gaz. 559; Im_re Stand-= 
ard Underground Cable Co., 27 App.D. 
C. 320; In re A. G. Spalding & Bros., 
27 App.D.C. 314. 


7. Marietta Mfg. Co. v. Federal 
Trade Commission, 50 F.(2d) 641. 


Unfair competition general see 
supra §§ 100-136. . a 


For later cases, developments and changes in the law see Annotations, Same title and section number, 
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§§ 205-207] 


used.® 


As notice of rights. Registration under the fed- 
eral Trade-Mark Act is not actual or constructive 
notice Ss the rights claimed, although it tends to give 
notice. 


: Registration by one of several interested persons?° 
inures to the benefit of the parties according to their 
respective interests.11 


Limit of claim. Registered trade-marks are lim- 
ited by the claim,?2 and applicant is concluded as 
to date of adoption and user by his sworn statement 
made part of his application.t? The exclusive right 
to use the mark is limited to use on the elass of 
goods for which it was registered as set forth in 
the statement filed in the patent office.1* A regis- 
tration must stand or fall as a whole for that which 
is claimed in the statement filed. If it is not valid 
for the entire class claimed, the registration is wholly 
void.+® 


Territorial limits. The rights which a person ob- 
tains by registration of a trade-mark under the fed- 
eral statutes are coterminous with the territory of 


& Graf Bros. v. Marks, 41 F.(2d) 


167; Loughran v. Quaker City Choc- 12 
olate & Confectionery Co., 296 F. 822 H 
{aff 286 F. 694]. [a] 


AND UNFAIR COMPETITION 


S.Ct. 84, 282 U.S. 881]. 
See cases infra this note. 
Registration as evidence of 
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the United States;1® but such statutes are without 
effect to extend or limit, except in interstate com- 
merce as to remedies, the substantive rights which 
persons have in trade-marks at common law,!7 and 
federal registration confers no rights against one 
doing an entirely intra-state business in the same 
state in which the registered owner also conducts a 
local business.18 


[§ 206] (b) Marks Registered under Ten-Years 
Clause. Although ordinarily the registration of a 
trade-mark under the Trade-Mark Act!® does not 
validate a trade-mark not previously valid,?° one 
who, under the ten-years clause of the statute,?? 
registers as a trade-mark a mark not subject to 
common-law appropriation becomes the owner of the 
mark entitled to protection of his exclusive rights 
therein.?? Registration under this clause creates the 
presumption that the words registered have acquired 
a secondary meaning designating goods of a par- 
ticular person.?3 


[§ 207] (2) As Evidence. Registration of a 
trade-mark is prima facie but not conclusive evi- 
dence of ownership,?* and the presumption of owner- 


22. Thaddeus Davids Co. v. Davids, 
34 S.Ct 648, 233 U.S. 461, 58 L.Hd. 1046 
[rev 192 F. 915, 114 C.C.A. 355 (rev 
190 F. 285)]; Scandinavia Belting Co. 


[a] Rule applied.—(1) The regis- 
tration of a trade-mark embracing 
the words “Quaker City” by a candy 
manufacturer did not entitle the 
manufacturer to exclusive use of the 
word “Quaker” to designate candy 
manufactured by it. Loughran v. 
Quaker City Chocolate & Confection- 
ery Co., 296 F. 822 [aff 286 F. 694]. 
(2) The owner of the _ registered 
trade-mark “HYGLO” had no exclu- 
Sive right to the component parts of 
the word when used in an entirely 
different combination. Graf Bros. v. 
Marks, 41 F.(2d) 167. 


9. Theodore Rectanus Co. v. Unit- 
ed Drug Co., 226 F. 545, 141 C.C.A. 
301 [rev 206 F. 570, and aff 39 S.Ct. 
48, 248 U.S. 90, 63 L.Ed. 141]. 


[a] Under act of 1881 persons not 
engaged in commerce with foreign 
nations or Indian tribes were not 
charged with notice of a trade-mark 
by registration. Brennan v. Emery- 
Past hayer Dry-Goods Co., 99 F. 
Oi, 


10. Persons entitled to registra- 
tion see supra § 149. 


11. Mulhens & Kropff v. Ferd 
Muelhens, Inc., 38 F.(2d) 287 [rev 
43 K.(2d) 937 (cert den 51 S.Ct. 84, 
282 U.S. 881, and motion den 48 F. 
(2d) 206)1}. 


{a] Bule applied.—(1) Registra- 
tion of a trade-mark indicating arti- 
cles manufactured under a secret rec- 
ipe by one selling the product under 
license inures to the benefit of the 
parties according to their respective 
interests. Mulhens & Kropff v. Ferd 
Muelhens, Inc., 38 F.(2d) 287 [rev 43 
F.(2d) 937 (cert den 51 S.Ct. 84, 282 
U.S. 881, and motion den 48 F.(2d) 
206)]. (2) Such registration by the 
distributor inures to the benefit of 
the owner of the secret recipe as own- 
er and to the distributor as licensee. 
Mulhens & Kropff v. Ferd Muelhens, 
Inc., supra. (3) Where distributor 
is without knowledge of the secret 
recipe, however, he is not entitled to 
be protected as against the owner 
thereof. Mulhens & Kropff, Inc. v. 
Ferd Muelhens, Inc., 43 F.(2d) 937 
[rev 38 F.(2d) 287, and cert den 51 
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abandonment.—A registration under 
the act of 1881 with a claim more 
limited than the established common- 
law right may operate as an abandon- 
ment of the matters not claimed. 
Pittsburgh Crushed-Steel Co. v. Dia- 
mond Steel Co., 85 F. 637; Richter 
v. Reynolds, 59 F. 577, 8 C.GC.A. 220; 
Richter v. Anchor Remedy Co., 52 F. 
45 bm hafl. 59 swe 57, - Sir sAv 6220 15 
George T. Stagg Co. v. Taylor, 27 S. 
W. 247, 95 Ky. 651, 16 Ky.L. 213. 


13. Hyman v. Solis Cigar Co., 36 
P.. 444, 4 Colo.App. 475. 


14. Hiseman v. Schiffer, 157 F. 
473; Osgood v. Rockwood, 18 F.Cas. 
No. 10,605, 11 Blatchf. 310. 


15. <A. Leschen, etce., Rope Co. v. 
Broderick, etc., Rope Co., 26 S.Ct. 425, 
201 U.S. 166, 50 L.Ed. 710; Smith v. 
Reynolds, 22 F.Cas.No. 13,099, 13 
Blatchf. 458. 


16. Standard Brewery Co. of Bal- 
timore City v. Interboro Brewing Co., 
229 F. 543, 144 C.C.A. 3 [cert dism 
Sewee 315, 246 U:S.- 677, -62 L.Ed. 
34]. 


17. Pulitzer Pub. Co. v. Houston 
Printing Co., 4 F.(2d) 924 [aff 11 F. 
(2d) 834 (cert den 47 S.Ct. 91, 273 
U.S. 694, 71 L.Ed. 844)]. 


18. General Baking Co. v. Gorman, 
3 F.(2d) 891 [aff 295 F. 168, and cert 
den 45 S.Ct. 639, 268 U.S. 705, 69 L. 


Ed. 1167]; Perlberg v. Smith, 62 A. 
442, 70 N.J.Eq. 638. 
[a] Rule applied.——Rights in 


trade-marks are of common-law ori- 
gin, and are always appurtenant to 
an established business or trade in 
connection with which they are em- 
ployed, and the federal registration 
of a trade-mark for interstate com- 
merce gives no right to its use in a 
purely local business, subsequently 
established, as against a local prior 
user. General Baking Co. vy. Gorman, 
3 F.(2d) 891 [aff 295 F. 168, and cert 
den 45 S.Ct. 639, 268 U.S. 705, 69 L.Ed. 
1167]. 

USCA tit 15 §§ 81-109. 

See supra § 205. 

USCA tit 15 § 85. 


v. Asbestos & Rubber Works of Ameri- 
ca, 257 F. 937, 169 C.C.A. 87 [cert den 
39 S.Ct. 494, 250 U.S. 644, 63 L.Ed. 
1186]; W. A. Gaines & Co. v. Rock 
Spring Distilling Co., 226 F. 531, 141 
C.C.A. 287 [rev on other grounds 38 
S.Ct... 327, 246 U.S. 312, 62 L.Ed. 738]; 
Nashville Syrup Co. v. Coca Cola Co., 
215° J.) 627,182) .C.C, A. 639; Annas: 
1915B 358 [aff 200 F. 157]; Coca-Cola 
Co. v. Nashville Syrup Co., 200 F. 153; 
American Lead Pencil Co. v. L. Gott- 
lieb & Sons, 181 F. 178. 


23. Vick Chemical Co. v. Vick 
Medicine Co., 8 F.(2d) 49 [aff 11 F. 
(2d) 133]; American Lead Pencil Co. 
v. L. Gottlieb & Sons, 181 F. 178. 


Doctrine of secondary meaning 
generally see supra § 102. 


24. Higin Nat. Watch Co. v. Illi- 
nois Watch Case Co., 21 S.Ct. 270, 179 
U.S. 665, 45 L.Ed. 365; McFarland 
v. Bender, 46 F.(2d) 709; Maatschap- 
pij Tot Exploitatie Van Rademaker’s 
Koninklijke Cacao & Chocolade Fab- 
rieken v. Rademaker, 41 F.(2d) 406; 
WwW. A. Gaines & Co. v. Rock Spring 
Distilling Co., 179 F. 544; Deitsch v. 
George R. Gibson Co., 155 F. 383; 
A. Leschen, etce., Rope Co. v. Broder- 
ick, etc., Rope Co., 123 F. 149 [aff 
134 F. 571, 67 C.C.A. 418 (aff 26 S.Ct. 
425," 201 9U:S. (166, (51 sed: S710) 1 
Welsbach Light Co. v. Adam, 107 F. 
463; Hennessy v. Braunschweiger, 89 
KF. 664; Brower v. Boulton, 58 F. 888, 
7 C.CoAS 5642.4. U.S. Ve) BYAUD SE OO ae 
775; Glen Cove Mfg. Co. v. Ludeling, 
22 F. 823, 23 Blatchf. 46; Moorman 
v. Hoge, 17 F.Cas.No. 9,788, 2 Sawy. 
78; Eederal Products Co. v. Lewis, 
57 App.D.C. 338, 23 F.(2d) 759; Rob- 
ertson v. U. S. ex rel. Baldwin Co., 52 
App.D.C. 368, 287 F. 942 [rev on oth- 
er grounds 44 S.Ct. 508, 265 U.S. 168, 
68 L.Ed. 962]; Phillips v. Hudnut, 49 
App.D.C. 247, 263 F. 643; Fulton Wa- 
terworks Co. v. Bear Lithia Springs 
Co., 47 App.D.C. 437; Rice-Stix Dry 
Goods Co. v. Schwarzenbach-Huber 
Co., 47 App.D.C. 249; Given v. New 
York Athletic Club, 42 App.D.C. 558; 
U. S. v. Duell, 17 App.D.C. 471; L 
Sonneborn Sons v. Storm Water- 
proofing Corporation, 222 N.Y.S. 624, 
soe a 796. And see USCA tit 25 
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ship continues during the life of the registration.?® 
So registration furnishes a strong presumption of the 
validity of the mark,?® but it is not a conclusive 
one,2” and an invalid trade-mark cannot be sustained 
Registration is evi- 


because of the presumption.?® 


dence that’ the name is not. descriptive.”® 
tificate of registration is sufficient prima facie evi- 
dence to indicate a compliance with all the regula- 
tions enacted therefor,®® and a certificate from the 
patent office is evidence that what is shown to have 
been filed was filed at the time stated;** but a cer- 
tificate reciting that the statute has been complied 
with and that the trade-mark has been duly regis- 


tered is no evidence of that fact.?? 


[§ 208] b. Under Act of 1920. The act of March 
19, 1920, giving effect’ to certain provisions of the 
international convention for the protection of trade- 


[a] Registration under ‘ten-year 
proviso. Maatschappij Tot Exploit- 
atie Van Rademaker’s Koninklijke 
Cacao & Chocolade Fabrieken v. Rad- 
emaker, 41 F.(2d) 406. 


[b] Gonclusiveness of prior ad- 
judication.— Where, in a prior suit 
for infringement of a _ trade-mark, 
complainants were found not to be 
the rightful owners thereof, and it 
was determined that H & Co. had 
previously used the trade-mark and 
were entitled thereto, the conclusive- 
mess of such adjudication as between 
the parties and their privies was not 
affected by complainants’ subsequent 
registration of the trade-mark in ex 
parte proceedings under the act of 
congress of Febr. 20, 1905, notwith- 
standing the act declares that regis- 
tration of a trade-mark is itself pri- 
ma facie evidence of ownership. W. 
A. Gaines & Co, v. Rock Spring Dis- 
tilling Co., 179 F. 544. 


[ec] Sufficiency to support prelim- 
inary injunction.—Registration is not 
sufficient to support a preliminary in- 
junction against infringement. A. 
Leschen, etc., Rope Co. v. Broderick, 
etc., Rope Co., 123 F. 149 [aff 134 F. 
571, 67 C.C.A. 418 (aff 26 S.Ct. 425, 201 
U.S. 166, 50 L.Ed. 710)]. 


[d] Under act of 1870.—Moorman 
v. Hoge, 17 F.Cas.No. 9,783, 2 Sawy. 
78; Smith v. Reynolds, 22 F.Cas.No. 
13,097, 10 Blatchf. 85, 3 Off.Gaz. 213. 


25. McLellan Stores Co. v. 
rae & Co., 57 App.D.C. 176, 18 


26. Miller Becker Co. v. King of 
Clubs, 56 F.(2d) 888; Autoline Oil 
Co. v. Indian Refining Co., 3 F.(2d) 
457; Chapin-Sacks Mfg. Co. v. Hend- 
ler Creamery Co., 254 F. 553, 166 C. 
C.A. 111; Planten v. Gedney, 221 F. 
281 [rev on other grounds 224 F. 382, 
140 C.C.A. 68 (am 228 F. 838, 142 C, 
C.A. 630)]. 


[a] Subject of exclusive appropri- 
ation.—Registration of a trade-mark 
shows prima facie that the device is 
the subject of exclusive appropria- 
tion, although’the act of Febr. 20, 
1905, does not so provide. Planten vy, 
Gedney, 221 F. 281 [rev on other 
grounds 224 F. 382, 140 C.C.A. 68 
(am 228 F. 338, 142 C.C.A. 630) ]. 


27. Buffalo Rubber Mfg. Co. v. 
Batavia Rubber Co., 153 N.Y.S. 779, 
90 Misc. 418. 


[a] Conclusiveness on state 
courts.—The registration of a word 
as a trade-mark by the United States 
patent office is not conclusive on 
state courts as to applicant’s right 
to registry or the validity of the 


. Con- 
F. (2d) 


TRADE-MARKS, TRADE-NAMES, 


A eer- 


rights.37 


[§§ 207-210 


marks and commercial names,?* does not give to reg- 
istration under it any effect as a source of title 
or as evidence thereof.*4 It does not make registra- 
tion under it even prima facie evidence of titl 
Having registered a descriptive mark under the act, 
a party has no right to exclude another from the use 
of the descriptive features of that mark, if used in 
such a way as to distinguish the two marks.*°® 


[§ 209] c. Under Unconstitutional Statute. Reg- 
istration under an unconstitutional statute confers no 


e.35 


[§ 210] €. English and Canadian Statutes. In 


England the whole subject of trade-marks is regu- 


trade-mark. Buffalo Rubber Mfg. 
Co. v. Batavia Rubber Co., 153 N.Y. 
S. 779, 90 Misc. 418. 


28. Chapin-Sacks Mfg. Co. v. 
Hendler Creamery Co., 254 F. 553, 166 
C.C.A. 111 [mod 231 F. 550]; Ungles- 
Hogegette Mfg. Co. y. Farmers’ Hog 
& Cattle Powder Co., 232 F. 116, 146 
C.C.A. 308. 


[a] Descriptive mark.—A trade- 
mark in the words “The Velvet 
Kind,” as applied to ice cream, being 
invalid, cannot be sustained because 
of the presumption of validity aris- 
ing from its registration. Chapin- 
Sacks Mfg. Co. v. Hendler Creamery 
Co., 254 BF. 553, 166. C.C.A. 111 [mod 
231 EF. 550]. 


[b] Registration under Act March 
81, 1881 § 7 [21 St. at L. 502] confers 
no right to the use as a trade-mark 
of a descriptive name which could 
not be appropriated at common law. 
Ungles-Hoggette Mfg. Co. v. Farm- 
ers’ Hog & Cattle Powder Co., 232 F. 
116, 146 C.C.A. 308. 


29. Rossmann v. Garnier, 211 F. 
401,128 C.C.A. T3.Emod 195 Bi 175}; 
Hygeia Distilled Water Co. v. Hygeia 
Ice Co., 40 A. 534, 70 Conn. 516. 


[a] Overcoming prima facie ef- 
fect of registration.—Under Trade- 
Mark Act Febr. 20, 1905 §§ 5, 16, the 
prima facie case as to a trade-mark 
containing the word “Abricotine” 
made by proof of registration is not 
overcome by the presence of such 
word in a French encyclopedia as ap- 
plied to such goods. Rossmann v. 
Garnier, 211 F. 401, 128 C.C.A. 73 
[mod 195 F. 175]. 


380. Hughes v. Alfred H. Smith 
rane F. 37, 126 C.C.A. 179 [aff 205 


- U. S. v. Steffens, 27 F.Cas.No. 
ng Walker v. Reid, 29 F.Cas.No. 


[a] Under act of 1881 (1) when 
the facts certified by the commis- 
sioner show a full compliance with 
all the requirements of the statute, 
the certificate must be considered pri- 
ma facie evidence of proper registra- 
tion of the trade-mark. U.S. v. Stef- 
fens, 27 F.Cas.No. 16,384. (2) The 
certificate of the commissioner is ev- 
idence of all facts recited, but not 
of conclusions of law. U. S. v. Stef- 
fens, Supra. (3) Even in a suit for 
infringement of a common-law trade- 
mark used only in domestic com- 
merce, registration is evidence of 
what was really claimed. Richter v. 
Reynolds, 59 EF. 577; 8 CG.GvA,, 220. 


32. Smith v. Reynolds, 22 F.Cas. 


lated by elaborate statutory provisions.?* 
tending to be confused with registered marks will 
not be registered,®® nor will marks calculated to de- 


Marks 


No. 13,097, 10 Blatchf. 85, 3 Off.Gaz. 
213. 


33. USCA tit 15 §§ 121-128. 


34. Charles Broadway Rouss, Inc. 
v. Winchester Co., 300 F. 706 [rev 290 
F. 463, and cert den 45 S.Ct. 92, 266. 
U.S. 607, 69 L.Ed. 465]. 


35. Sleight Metallic Ink Co. v. 
Marks, 52 F.(2d) 664; Charles Broad- 
way Rouss, Ine. v. Winchester Co., 
300 F. 706 [rev 290 F. 463, and cert 
ae 45 S.Ct. 92, 266 U.S. 607, 69 L.Ed. 
465]. 


36. Reo Motor Car Co. v. Traffic 
Motor Truck Corporation, 55 App.D. 
C., 227, 4. B.¢2da) 303. 


[a] Rule applied.—Registration 
of descriptive trade-mark ‘Speed 
Wagon” for motor trucks, under Act 
March 19, 1920 (USCA tit 15 §§ 121— 
128), registration having been refus- 
ed under Act Febr. 20, 1905 (USCA 
tit 15 §§ 81-109) does not preclude 
another’s use and registration of the 
mark ‘‘Speedboy.” Reo Motor Car 
Co. v. Traffic Motor Truck Corpora- 
tion, 55 App.D.C. 227, 4 F.(2d) 303. 


37. Richmond Remedies Co. vy. 
Dr. Miles Medical Co., 16 F.(2d) 598 
[mod 15 F.(2d) 41]. 


_la]. Rule applied as to registra- 
tion under Act July 8, 1870 [16 St. at 
L. 198]. Richmond Remedies Co. v. 
Dr. Miles Medical Co., 16 F.(2d) 598 
[mod 15 F.(2d) 41]. 


38 See statutory provisions. And 
cases infra this section. 
[a] Statutory provisions con- 


strued.—Provision requiring that the 
mark proposed to be registered be “a 
mark used or proposed to be used 
upon or in connexion with goods.” 
In re Neuchatel Asphalte Co.’s Ap- 
plication, [1913] 2 Ch. 291. 


[b] What law governs.—In re 
ie’ Medicine Co., [1892] 3 Ch. 
[c] Registration conclusive as to 


validity after seven years. Imperial 
Tobacco Co. (of Great Britain and 
Ireland) v. De Pasquali & Co., [1918] 
2 Ch. 207. But see Wigfull & Sons 
v. Jackson & Sons, [1916] 1 Ch. 213 
(device common to trade not pro- 
tected). 


39. In_re Sandow’s Application, 31 
Rep.Pat.Cas. 196. 


[a]. Test of confusion is likeli- 
hood of one mark being taken for an- 
other when seen apart from the oth- 
er. In re Sandow’s Application, 31 
Rep.Pat.Cas. 196. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ceive the public,*® descriptive words,*! geographical 
names,** marks which applicant does not intend to 
use,** marks not invented** or distinctive,*> or words 
sounding exactly like nonregistrable words;*® but 
fanecy*’ or invented‘® words will be registered, and 
so will distinctive marks*® and marks not calculated 
A surname will be registered where 
it is shown to be distinctive within the meaning of 
the Trade-Mark Act;*1 the name of a company, to 
be registrable, must be represented in a special or 
There is no jurisdiction to 
impose on an applicant, as a term on which his trade- 
mark is allowed to be registered, a condition that 
it shall be used only in a particular country.®? 
registered trade-marks receive a large measure of 
protection under the doctrine of unfair competition - 


to deceive.®°® 


particular manner.®? 


40. Eno v. Dunn, 15 App.Cas. 252; 
In re Goodall, 42 Ch.D. 566; In re 
Price’s Patent Candle Co., 27 Ch.D. 
681; In re Heaton, 27 Ch.D. 570; In 
re Worthington, 14 Ch.D. 8. 


41. In re Talbot, 63 L.J.Ch. 264; 
In re Uneeda Trade-Mark, [1901] 1 
Ch. '550 faff' 1 Ch. 783]. 

[a]. For example: (1) “Emollio- 
lorum.” In re Talbot, 63 L.J.Ch. 264. 
(2) “Uneeda.” In re Uneeda Trade- 
Mark, [1901] 1 Ch. 550 [aff 1 Ch. 783]. 


42. In re Salt, [1894] 3 Ch. 166. 


[a] For example, ‘“Ebotine.” 
re Salt, [1894] 3 Ch. 166. 


43. Neuchatel Asphalte Co.’s Ap- 
plication, [1913] 2 Ch. 291. 


In 


44. In re Uneeda Trade-Mark, 
£1901] 1 Ch. 550 [aff 1 Ch. 783]. 
[a] For example, “Uneeda.” In 


re Uneeda Trade-Mark, [1901] 1 Ch. 
550 [aff 1 Ch. 783]. 


45. Registrar of Trade Marks v. 
Du Cros, [1913] A.C. 624. 


46. Re Ripley, 78 L.T.Rep.N.S. 
367. 


47. Wellcome v. Thompson, [1904] 
1 Ch. 736. 


[a] For example, “tabloid,” as ap- 
plied to pharmaceutical goods. Well- 
come v. Thompson, [1904] 1 Ch. 736. 


48. Eastman Photographic Mate- 
rials Co. v. Comptroller-Gen. of Pat- 
ents, ete., [1898] A.C. 571 [overr In 
re Farbenfabriken, [1894] 1 Ch. 645]. 


[a] For example, “Solio.” East- 
man Photographic Materials Co. v. 
Comptroller-Gen. of Patents, eic., 
{1898] A.C. 571 [overr In re Farben- 
fabriken, [1894] 1 Ch. 645]. 


49. In re Baker & Co.’s Trade 
Mark, [1908] 2 Ch. 86 [foll In re Cad- 
bury’s Application, [1915] 2 Ch. 307] 
(“Tudor Chocolates Made by Cad- 
bury’’). 

50. In re Loftus, [1894] 1 Ch. 193. 


51. In re Perry & Co.’s Applica- 
tion, 38 Rep.Pat.Cas. 195; In re Red- 
daway & Co.’s Applications, 38 Rep. 
Pat.Cas. 83; In re Crossley’s, Lim., 
Application, 38 Rep.Pat.Cas. (Spi Ber Sieal 5 al 
re Thornycroft’s Application, 37 Rep. 
Pat.Cas. 25; In re Eno’s, Lim., Appli- 
cation, 37 Rep.Pat.Cas.°1; In-re 
Avery’s Application, 36 Rep.Pat.Cas. 
89; In re Lodge Sparking Plug Co.’s 
Application, 35 Rep.Pat.Cas. 222; In 
re Burford & Co.’s Application, [1919] 
2 Ch. 28; In re Cadbury’s Applica- 
tion, [1915] 1 Ch. 331;°:In re Teofa- 
ni’s Trade Mark, [1913] 2 Ch. 545. 


[a] Begistration refused.—In_ re 
Warschauer’s Application, 43 Rep. 
Pat.Cas. 46; In re Bosch Aktienge- 
sellschaft’s Applications, 43 Rep.Pat. 
Cas. 18; In re Benz & Co.’s Applica- 


Un- 


tion, 30 Rep.Pat.Cas. 177; In re Craw- 
ford’s Application, [1917] 1 Ch. 550; 
In re Lea’s Trade Mark, [1913] 1 Ch. 
446; In re Pope’s Electric Lamp Co.’s 
Application, [1911] 2 Ch. 382. 


[b] Name spelled backwards.— 
Where two traders, dealing in the 
same class of goods, have a common 
surname, the surname of one printed 
backwards is not sufficiently distinc- 
tive to be registered as a trade-mark. 
Cording, Lim. v. Cording, Lim., 85 L. 
J.Ch. 742. 


[c] In Australia the rule of the 
text prevails. The Daimler Co. Ltd. 
v. The Registrar of Trade Marks, 18 
Austr.C.L.R. 446. 


{d] Disclaimer.—Name used bona 
fide in trade-mark to indicate manu- 
facturer of goods need not be dis- 
cree: In re Colman, [1894] 2 Ch. 

o- 


52. In re British Milk Products 
Co.’s Application, [1915] 2 Ch. 202. 


[a] Registration refused.—Name 
represented in ordinary handwriting 
as distinguished from print. In re 
British Milk Products Co.’s Applica- 
tion, [1915] 2 Ch. 202. 


[b] Name used before Aug. 13, 
1875 is entitled to remain on the reg- 


ister, although printed in ordinary 
type. In re Hopkinson, [1892] 2 Ch. 
116. 


53. In re Crispin & Co.’s Applica- 
tion, [1917] 2 Ch. 267. 

54. Thompson v. Montgomery, 41 
Ch. Disb. Late f1 8917 Acc. 21:7]. 

Unfair competition generally see 
supra §§ 100-136. 


55. De Kuyper v. Van Dulken, 24 
Can-S. Ce i114 [att 4, Can bxch.. 71] ; 
Pantlowi ve “Dodd: ht Cans. €. > 1965 


Kaufman Rubber Co., Ltd. v. Miner 
Rubber Co., Ltd., [1926] Can.Exch. 
26, [1926] 1 Dom.L.R. 505; Spilling 
v. O’Kelly, 8 Can.Exch. 426; Gorham 
Mfg. Co. v. Ellis, 8 Can.Exch. 401; 
Meagher v. Hamilton Distillery Co., 
8 Can.Exch. 311; Spilling v. Ryall, 8 
Can.Exch. 195; Melchers v. De Kuy- 
per, 6 Can.Exch. 82; Groff v. Snow 
Drift Baking Powder Co., 2 Can.Exch. 
568; Partlo v. Todd, 12 Ont. 171 [aff 
14 Ont.A. 444 (aff 17 Can.S.C. 196)]; 
Reg. v. Authier, 6 Que.L. 146; Fafard 
v. Ferland; 6 Que.Pr. 119; Templeton 
v. Wallace, 4 Terr.L. 340. 


[a] Marks not restricted to goods 
answering trade description.—Pugs- 
ley v. Proctor, etc., Co., (Can.) [1929] 
3 Dom.L.R. 241. 


[b] In construing Canadian stat- 
ute respecting trade-mark reference 
for interpretation should be had to 
Iinglish decisions, since the Canada 
law was derived from English legis- 
lation, and a Quebec court should not 


which is unaffected by the statutes.54 
also, the subject is regulated by statutory provi- 
sions largely derived from English legislation.®® 
Registration is required for trade-marks,** but a 
remedy may be had for fraudulent competition ir- 
respective of any trade-mark registration.5? 
partmental officials are vested with a large dis- 
cretion in the matter of registration.®& 
tled to registration a design must be original in 
fact,®® and applicant for registration must. be the 
proprietor of the mark.®° 
fines trade-marks more comprehensively than the 
American and English statutes or the common law, 
and includes some names and marks as trade-marks 
which otherwise would not be deemed such.®? 
personal and firm names may be registered,*? and so 


Exch. 342, 69 Dom.L.R. 64; 


In Canada, 


De- 


To be enti- 


The Canadian statute de- 


Thus 


follow French decisions which differ 
from English decisions on the same 
ee Reg. v. Authier, 6 Que.L. 
146. 


56. Smith v. Fair, 14 Ont. 729; 
Carey v. Goss, 11 Ont. 619. See Pabst 
Brewing Co. v. Ekers, 21 Que.Super. 
545 (unregistered trade-mark will be 
protected only against unfair or 
fraudulent competition resulting in 
damage). ; 


57. Smith v. Fair, 14 Ont. 729. 


Unfair competition generally see 
supra §§ 100-136. 


58. Jones v. Teichman, 
[1930] 3 Dom.L.R. 4387. 


-59. Clatsworthy & Sons, Ltd. v. 
Dale Display Fixtures, Ltd., (Can.) 
[1929] 3 Dom.L.R. 11. 


60. Goulet v. Ida Serre, 21 Can. 
Jones v. 
Fiore 21 Can.Exch. 330, 65 Dom.L. 
R. e 


[a] Party entitled to oppose.— 
Trade uhion using particular label or 
mark, although it, itself, would not 
be entitled to register such label or 
mark. Jacobs v. Bush, [1926] Can. 
Exch. 20, 1 Dom.L.R. 18. 


61. Smith v. Fair, 14 Ont. 729; 
Davis v. Kennedy, 13 Grant Ch. 
(Ont.) 523 [foll Radam v. Shaw, 28 
Ont. 612]. And see cases infra this © 
note. ‘ 


[a] Representations of king and 
royal arms constitute a valid trade- 
mark in Canada, as the English rule 
prohibiting the use of the royal arms, 
representations of the king, or of any 
member of.the royal family, or of the 
royal crown, or of the national arms 
or flags of Great Britain, does not 
prevail in Canada. Spilling v. Ryall; 
8 Can.Exch. 195. 

[b] Marks and designs not reg- 


istrable.—(1) Descriptive words. J. 
W. Windsor, Ltd. v. Maritime Fish 


(Can.) 


Corp., Ltd.,» [1926]. Can. Exch. 31, 
[1926] 1 Dom.LiR. 687 (“‘Chicken 
Haddieg’”’). (2) Industrial design 


where the intention is only to protect 
a mode of. construction. Kaufman 
Rubber Co., Ltd. v. Miner Rubber 
Co., Ltd., [1926] Can.Exch. 26, [1926] 
1 Dom.L.R. 505. (3) Bare numerals 
standing alone. Decatur v. Flexible 
Shaft Co., Ltd., [1930] 2 Dom.L.R. 
540. (4) Marks similar to previous- 
ly registered marks. Re Noelle, 49 
Can.L. J. 753, 14 Dom.L.R. 385 (‘‘Al- 
baloid’” to ‘Albolene’’). (5) Mere 
user of mark adopted for convenience 
in manufacture, sale, and repair does 
not make it a registrahle trade-mark. 
Decatur v. Flexible Shaft Co., Ltd., 
supra. 

‘62. Matter of Wedgwood, 12 Can. 
Exch. 417; Matter of Hikington, 11 
Can.Hxch, 293. 
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may geographical names where by long user they 
have acquired a secondary significance in deroga- 
tion of their primary geographical meaning.®? After 
expiration of a mark, a similar mark may be regis- 
Use prior to registration is not essential 
under either the English or Canadian statutes, but 
registration must be followed by user if the trade- 


tered.°4 


mark is to be retained.®® 


Remedies for wrongful registration. 
properly on the registry may be rectified,*® or can- 
celed and expunged on the application of any per- 
son aggrieved,®* and the courts may refuse to en- 
force improperly registered trade-marks, allowing 
invalidity to be set up in defense.*® 


Offenses. 


formation is furnished.” 


It is an offense to furnish false infor- 
mation with an application for registration,®® but, 
the offense not being a continuing one,"® the statute 
of limitations thereon commences to run when the in- 
Selling goods to which a 
false trade description has been applied is an offense 
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merchandise in bottles or containers embossed with 
the name of one not the manufacturer of the goods 
is guilty of the offense, although he has pasted the 
right label on the container.’* So it is an offense to 
apply a registered design or cause it to be applied 
for the purposes of sale to any article in the class in 
which it is registered without the consent of the 


registered proprietor,7* and a party who does any~ 


Marks im- 


the act.*® 


thing in England with a view to.enable the design 
to be applied outside of the kingdom is guilty under 


[§ 211] D. Treaties with Foreign Nations. The 
United States has entered into many treaties and con- 


ventions with foreign nations for the reciprocal regis- 


under English statutes,72 and a person who has put 


[a] Personal name with acquired 
secondary meaning.—Matter Or 
Wedgwood, 12 Can.Exch. 417. 


63. Re Pacific Lime Co., Ltd., 20 
Can.Exch. 207, 66 Dom.L.R. 367. 


64. Bausch, etce., Optical Co. v. 
Comr. of Patents, (Can.) [1930] 2 
Dom.L.R. 981. 


- 65. In re Batt, [1898] 2 Ch. 432 
[aff with variation 78 L.T.Rep.N.S. 
In re Apollinaris Co., [1891] 2 
186; Spilling v. Ryall, 8 Can. 
195; Smith v. Fair, 14 Ont. 


De Kuyper v. Van Dulken, 24 
Can.S.C. 114. And see cases infra 
note 67. 


67. Batt v. Dunnett, [1899] A.C. 
428 [aff [1898] 2 Ch. 4382]; Powell 
v. Birmingham Vinegar Brewery Co., 
[1894] A.C. 8; In re Ducker’s Trade 
Mark, [1929] 1 Ch. 113]; In re Key- 
stone Knitting Mills Trade Mark, 
[1929] 1 Ch. 92; In re Cheesebrough, 
[1902] 2 Ch. 1;° In re Crompton, 
[1902] 1 Ch. 758; In re La Societe 
Anonyme des Verreries de lEtoile, 
[1894] 2 Ch. 26; In re Bach, 42 Ch.D. 
661; Edwards vy. Dennis, 30 Ch.D. 
454 [rev Cab.&E. 428]; In re Wraggs, 
29 Ch.D. 551; In re Leonard, 26 Ch.D. 
288; In re Shreeve’s Trade Mark, 31 


Rep.Pat.Cas. 24; Pink v. Sharwood, 
30 Rep.Pat.Cas. 725; Andrew. v. 
Kuehnrich, 30 Rep.Pat.Cas. 677; Mat- 


ter of Trade-Mark, 51 Can.S.C. 411; 


Canada Fdy. Co. v. Bucyrus Co., 47 
Can.S8.C. 484, 14 Can.Exch. 35; De 
Kuyper v. Van Dulken, 24 Can.S.C. 
114; Gold Medal, etc., Mfg. Co. v. 
Gold Medal, etc., Co., (Can.) [1928] 
1 Dom.L.R. 89; Epstein v. O-Pee- 
Chee Co., Ltd., (Can.) [1927] 3 Dom. 


L.R. 160; Crothers Co., Ltd. v. Wil- 
liamson Candy Co., (Can.) [1925] 2 
Dom.L.R. 844; Goulit v. Serre, 21 


Can.Exch. 342, 69 Dom.L.R. 64 (“Al- 
baloid” to “‘Albolene’’); Jones v. Hor- 
ton, 21 Can.Exch. 330, 65 Dom.L.R. 
33; Spilling v. O’Kelly, 8 Can.Exch. 
426; Meagher vy. Hamilton Distillery 
Co., 8 Can.Exch. 311; Wright v. Roy- 
al Baking Powder Co., 6 Can.Exch. 
148; De Kuyper v. Van Dulken, 3 
Can.Exch. 88; Groff v. Snow Drift 
Baking Powder Co., 2 Can.Exch. 568; 
Bush Mfg. Co. v. Hanson, 2 Can.Exch. 
557; Reg. v. Van Dulken, 2 Can.Exch. 
304; Laing Packing, ete, Co. v,. 
Laing, 25 Que.Super. 344. 


[a] -Person aggrieved.”—Jones 


v. Horton, 21 Can.Exch. 330, 65 Dom. 


L.R. 33; Pink v. Sharwood, 30 Rep. 
Pat.Cas. 725. 
[b] Prior user by another viti- 


ates registration, and entitled him to 
have it expunged. Gold Medal Camp 
Furniture Mfg. Co. v. Gold Medal 
Mfg. Co., Ltd., (Can.) [1928] 2 Dom. 
L.R. 819. 


[c] Joinder of causes of action.— 
A petition to expunge a registered 
trade-mark cannot be amended by the 
addition of a claim for the infringe- 
ment of a trade-mark. Thermogene 
Co., Ltd. v. Chemical Products Co. of 
France, Ltd., [1925] Can.Exch. 225, 
[1926] 1 Dom.L.R. 74. 


[d] Purchase and cancellation.— 
A prior interfering registration may 
be obviated by purchase and cancel- 
lation. Meagher v. Hamilton Dis- 
tillery Co., 8 Can.Exch. 311. 


fe] Time for commencing pro- 
ceeding’s.—In re Keystone Knitting 
Mills Trade Mark, [1929] 1 Ch. 92. 


{f] Marks properly expunged.— 
(1) Abandoned trade-mark. Pink v. 
Sharwood, 30 Rep.Pat.Cas. 725; In 
re Smollen’s Trade Mark, 29 Rep.Pat. 
Cas. 158. (2) Marks calculated to 
deceive. In re Shreeve’s Trade Mark, 
31 Rep.Pat.Cas. 24; Andrew v. Kuehn- 
rich, 30 Rep.Pat.Cas. 677; In re Hay- 
ward, 54 L.J.Ch. 1003; In re La 
Societe Anonyme des Verreries de 
l’Etoile, [1894] 2 Ch. 26. (3) Mis- 
leading trade-marks. Crothers Co., 
Ltd. v. Williamson Candy Co., (Can.) 
{[1925] 2 DomL.R. 844. (4) Design 
neither new nor original. In re Bach, 
42 Ch.D. 661. (5) Device common 
to trade. Wigfull & Sons, Lim. v. 
Jackson & Sons, Lim., [1916] 1 Ch. 
213; Baker v. Rawson, 45 Ch.D. 519. 
(6) Marks registered for goods in 
which the registrant does not deal 
and has no intention of dealing. Batt 
v. Dunnett, [1899] A.C. 428 [aff [1898] 
2 Ch. 4382]; In re Ducker’s Trade 
Mark, 45 Rep.Pat.Cas. 397. (7) Mark 
obtained through material misrepre- 
Ee ee Baker v. Rawson, 45 Ch. 


[g] Marks not properly expunged. 
—(1) Marks not Catnaieted to de- 
ceive. In re Imperial Tobacco Co.’s 
Trade Marks, [1915] 2 Ch. 27; In re 
British Drug Houses’ Trade Mark, 30 
Rep.Pat.Cas. 73; Coleman y. Smith, 


28 Rep.Pat.Cas. 645 [varied on other 


tration and protection of trade-marks.’® A provision 
in a treaty that foreign subjects doing business in 
this country are entitled to the same protections as 
citizens does not give to a citizen of the foreign 
country who has acquired the right to a trade-mark 
in that country a similar right to the trade-mark in 


grounds [1911] 2 Ch. 572]; Re Fauld- 
er, 83 L.T.Rep.N.S. 726. (2) Marks 
in fact distinctive. In re Woodward, 
Lim., 32 Rep.Pat.Cas. 173. 


68. Partlo v. Todd, 17 Can.S.C. 196 
[aff 14 Ont.A. 444 (aff 12 Ont. 171)]; 
Clatsworthy & Son, Ltd. v. Dale Dis- 
play Fixtures, Ltd., (Can.) [1929] 3 
Dom.L.R. 11; Bush Mfg. Co. v. Han- 
son, 2 Can.Exch. 557; Rex v. Crutten- 
den, 10 Ont.L. 80, 6 Ont.W.R. 249; 
Provident Chemical Works v. Canada 
Chemical Mfg. Co., 4 Ont.L. 545, 1 
Ont.W.R. 618; McCall v. Theal, 28 
GrantCh. (Ont.) 48; Asbestos, etc., 
Co. v. William Sclater Co., 18 Que. 
Super. 324; Fafard v. Ferland, 6 Que. 
Pr. 19; per Roherty.. +J- But see 
Standard Sanitary Manufacturing Co. 
v. Standard Ideal Co., 37 Que.Super. 
33. 

[a] Defense in criminal prosecu- 
tion, for forging trade-mark. Rex v. 
ees 10 Ont.L. 80, 6 Ont.W- 


69. Registration 
Names Act (1916) § 9. 


70. Board of Trade Solicitor v. 
Ernest, [1920] 1 K.B. 816. 


71. Board of Trade Solicitor vy. 
Ernest, supra. 


72. Merchandise Marks Act of 
1887. And see cases infra this note 
and note 75. 


[a] Conviction held proper: (1) 
Where defendant sold as ‘Fine Brit- 
ish Tarragona Wine” a mixture of 
eighty-five per cent of wine made in 
England and fifteen per cent of Mis- 
tella, a wine that comes from Tarra- 
gona. Holmes v. Pipers, Lim., [1914] 
1K.B. 57. (2) Where defendants sold 
Norwegian sprats or brisling in oil, 
packed in tins, under the name of 
“Norwegian Skipper Sardines,’ the 
word “sardine” ordinarily denoting 
an immature. pilchard, processed 
usually in oil in tins. Lemy v. Wat- 
son, [1915]-3 K.B. 781. 


of Business 


Me Stone vy. Burn, [1911] 1 K.B. 
74 Patents and Designs Act 
(1907) § 60. 
75. Haddon & Co. vy. Bannerman, 


[1912] 2 Ch. 602. 


76. See provisions of treaties and 
conventions. And see cases infra 
this section. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the United States.77 On the other hand, it does not 
prevent such a subject from here acquiring a trade- 
mark in a particular word otherwise registrable here, 
although by the laws of his country the word is publie 
property;‘* nor does a provision that, if the trade- 
mark has become public property in the country of 
its origin, it shall be equally free in the countries of 
all parties to the treaty.7® Citizens of Canada, hav- 
ing’ industrial establishments in this country, are 
within the protection of an international conven- 
tion’® in which Great Britain joined and which ex- 
tended protection in all the countries of the Union, 


AND UNFAIR COMPETITION 
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and provided that subjects or citizens of states not 
forming part of the Union, who are domiciled or 
have industrial establishments on the territory of 
a state of the Union, are assimilated to the subjects 
or citizens of the contracting states.81 Under a pro- 
vision that every trade or commercial mark regu- 
larly deposited in the country of origin shall be ad- 
mitted to deposit and protected in all other coun- 
tries of the Union, the owner of a trade-mark de- 
posited in another signatory to the treaty is entitled 
to protection in this country whether or not it would 
have been allowed under our laws.8? 


VII. ASSIGNMENTS, TRANSFERS, LICENSES, AND CONTRACTS 


[By Harotp J. Gmpert] 


[§ 212] A. Assignability—1. In General. Trade- 
marks and trade-names must always tell the truth 
and always tell the same truth,** and from this it fol- 
lows that they eannot be assigned except for use 
in the same sense as originally conveyed by the use 
of the name or mark.®* Unless use by the assignee 
will truthfully indicate the same origin or owner- 
ship of the same goods or business, the name or mark 
is not assignable.8® 


[§ 213] 2. Impersonal Marks and Names—a. In 


General. If the trade-mark is of a general nature 
and means that the goods are of the same char- 
acter and quality as have been heretofore produced 
by a particular person, firm, or corporation, where 
the element of personal skill does not enter, but, 
only that of honesty and fair dealing, the mark 
may be assigned together with the business and the 


‘right to make the article or articles to which the 


mark has been applied.** Trade-names may be as- 
signed equally with trade-marks, provided they are 


77. Richter v. Reynolds, 59 F. 577, 
826: CAS 22:0: 


[a] “The plain intent of the treaty 
is to reciprocally assure to the citi- 
zens of the respective countries the 
protection of the laws of the other. 
It was not intended to give to the 
official acts, or laws, of either coun- 
trv any peculiar extraterritorial ef- 
fect.”” Richter v. Reynolds, 59 F. 
577, 580, 8 C.C.A. 220. 


78. J. & P. Baltz Brewing Co. v. 


Bee ener el 74 EB. 222, 20 C.C.A. 
02. 
79. J. & P. Baltz Brewing Co. v. 


Kaiserbrauerei, supra. 


[a] Reason for rule.—‘‘The trade- 
mark which is claimed by the com- 
plainant originated in the United 
States, and has not become public 
property here. It never was or could 
have been lawfully adopted as a 
trade-mark in Austria.” J. & P. Baltz 
Brewing Co. v. Kaiserbrauerei, 74 F. 
222, 225, 20 C.C.A. 402. 


80. 25 U. S. St. at L. 1372. 
81. Kerry v. Toupin, 60 F. 272. 


g2. Rossmann v. Garnier, 211 F. 
401, 128 C.C.A. 73 [mod 195 F. 175]. 


83. See supra § 48. 
84 See cases infra this/section. 


85. Macmahan Pharmacal Co. v. 
Denver Chemical Mfg. Co., 113 F. 468, 
51 C.C.A. 302; Western Grocer Co. 
v. Caffarelli, (Civ.App.) 108 S.W. 413, 
414 [rev on other grounds 127 S.W. 
1018, 102 Tex. 104]. 


“It is the rule that any person or 
corporation capable of holding title 
to personal property may acquire the 
right to a trade-mark, and that it 
may be acquired by assignment. The 
assignment must, of course, be ac- 
companied by the use of the trade- 
mark in the manner and for the pur- 
poses that it was used by the as- 
signor.”’ Western Grocer Co. v. Caf- 
farelli; supra. 

[a] Assignee will not be protected 


in use of deceptive mark.—Where a 
trade-mark contains statements 


‘burn-Lynn Shoe Co., 


which, although true as regards the 
original adopter of the trade-mark, 
are calculated to deceive the public 
when used by his assignee, the as- 
Signee is not entitled to protection in 
the use of such trade-mark. Leath- 
er Cloth Co. v. American Leather 
Cloth Co., 11 H.L.Cas. 523, 11 Reprint 
1435 [aff 4 DeG.J.&S. 137, 69 Eng.Ch. 
106, 46 Reprint 868 (rev 1 Hem.&M. 
271, 71 Reprint 118)]. 


86. U.S.—Kidd v. Johnson, 100 U. 
S. 617, 25 L.Ed. 769: Eiseman v. Schif- 
fer, 157 F. 473; Bulte v. Igleheart, 137 
F.. 492, 70 C.C\A. 76;.Griggs v. Erie 
Preserving Co., 131 F. 359; Petrolia 
Mfg. Co. v. Bell, ete., Soap Co., 97 F. 
781; Batcheller v. Thomson, 93 F. 
660;> 35. C.C.A. 532 [rev 86 .F.. 630]; 
Sarrazin v. W. R. Irby Cigar, etce., 
Co., 98 F. 624, 35 C.C.A. 496, 46 L.R.A. 
541; Fish Bros. Wagon Co. v. Fish 
BrosmeMten Cos) 87 Wr 20385 oP o-Loril= 
lard Co. v. Peper, 65 F. 597; Le Page 
v. Russia Cement Co., 51 OAL 2 
CiC.A. 555, 17 L.RsA. 354; .Oakes. v. 
Tonsmierre, 49 F. 447, 4 Woods 547; 
Jennings v. Johnson, 37 F. 364; At- 
lantic Milling Co. v. Robinson, 20 F. 
217 [dism 10 S.Ct. 1073, 1386 U.S. 648, 
34 L.Ed. 549]; Filkins v. Blackman, 


9 F.Cas.No. 4,786, 13 Blatchf. 440; 
Walton v. Crowley, 29 F.Cas.No. 
17,138, 3 .Blatchf. 440; Morgan v. 


Rogers, 26 Off.Gaz. 1113. 


Ind.—Julian v. Hoosier Drill Co., 
78 Ind. 408; Sohl v. Geisendorf, Wils. 
60. 


Me.—W. R. Lynn Shoe Co. v. Au- 
62 A. 499, 100 
Me. 461, 4 L.R.A.N.S. 960; Symonds 
v. Jones, 19 A. 820, 82 Me. 302, 17 
Am.S.R. 485, 8 L.R.A. 570. 


Md.—wWitthaus v. Braun, 
303, 22 Am.R. 44. 


Mass.—Warren vy. Warren Thread 
Co., 134 Mass. 247; Gilman v. Hunne- 
well, 122 Mass. 139; Sohier v. John- 
son, 111 Mass. 238; Emerson v. Badg- 
er, 101 Mass. 82; Marsh v. Billings, 
7 Cush. 322, 54 Am.D. 723. 


Mo.—Skinner y. Oakes, 10 Mo.App. 
45. 


44 Md. 


N.Y.—Caswell v. Hazard, 24 N.B. 
V07, 120. N.Y. 484; -°18, Am:iS Re 3833: 
Huwer v. Dannenhoffer, 82 N.Y. 499; 


Glen, etc., Mfg. Co. v. Hall, 61 N.Y. 
226, 19 Am:R. 278; Congress, etc., 
Spring Co. v. High Rock Congress 


Spring Co., 45 N.Y. 291, 6 Am.R. 82, 
10 Abb.Pr.N.S. 348 [rev 57 Barb. 526]; 
Burrow v. Marceau, 109 N.Y.S. 105, 
124 App.Div. 665; Hegeman v. Hege- 
man, 8 Daly 1; Baldwin v. Von 
Micheroux, 25 N.Y.S. 857, 5 Misc. 
386 [aff 31 N.Y.S. 696, 83 Hun 43]; 
Matter of Swezey, 62 How.Pr. 215 
[aff 10 Daly 107, 64 How.Pr. 353]. 


Ohio.—Drake Medicine Co. v. Gless- 
ner, 67 N.EY 722, 68 OhioSt. 337; 
Christy v. Groves, 2 OhioS.&C.P. 384, 
3 OhioN.P. 293. 


Pa.—Fulton v. R. E. Sellers & Co., 
4 Brewst. 42; Joseph Dixon Crucible 
Co. v. Guggenheim, 2 Brewst: 321; 
Rowley v. Houghton, 2 Brewst. 303, 
Tenia. oo: 


R.I.—Carmichel v. Latimer, 11 R.I. 
395, 23 Am.R. 481. . 


Va.—A. I. M. Percolating Corpora- 
tion v. Ferrodine Chemical Corpora- 
tion, 124 S.E. 442, 139 Va. 366; Ten- 
pene v. Dunlop, 33 S.E. 620, 97 Va. 
34. 


Wis.—Tomah Bank v. Warren, 68 
N.W. 549, 94 Wis. 151. 


Eng.—Ainsworth v. Walmsley, L.R.’ 
1 Eq. 518; Croft v. Day, 7 Beav. 84, 
29 Eng.Ch. 84, 49 Reprint 994; Long- 
man v. Tripp, 2 B.&P.N.R. 67; Ex p. 
Foss, 2 DeG.&J. 230, 59 Eng.Ch. 184, 
44 Reprint 977; Bury v. Bedford, 4 De 
G.J.&S. 352, 69 Eng.Ch. 272, 46 Re- 
print 954; Hall v. Barrows, 4 DeG.J. 
&S. 150, 69 Eng.Ch. 116, 46 Reprint 
873; Edelsten v. Vick, 1 Eq.Rep. 413, 
11 Hare 78, 23 Eng.L.&Eq. 51, 45 Eng. 
Ch. 78, 68 Reprint 1194; Leather 
Cloth Co. v. American Leather Cloth 
Co., 11 H.L.Cas. 5238, 11 Reprint 1435; 
Cox Manual of Trademark Cases 292. 


Can.—Groff v. Snow Drift Baking 
Powder Co., 2 Can.Exch. 568. 


Ont.—Gegeg v. Bassett, 3 Ont.L. 263. 


[a] Union labels, under the New 
York statute, are not assignable (L. 
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not personal.®? 
of the firm.*® 
to assign.®® 


able.®1 


(1897] ce 415), but the right of use 
may be conferred upon the members 
of a subordinate branch. lynch v. 
John Single Paper Co., 101 N.Y.S. 824, 
115 App.Div. 911. 


87. U.S.—Kronthal 
Becker, 137 F. 649. 


Tll.— Ranft v. Reimers, 65 N.E. 720, 
200 Ill. 386, 60 L.R.A. 291; Klintz v. 
Marx, 205 111.App. 376. 


La.—Vonderbank v. Schmidt, 10 So. 
616, 44 La.Ann. 264, 32 Am.S.R. 336, 
15 L.R.A. 462. 


.Mass.—Moore v. Rawson, 70 N.E. 
64, 185 Mass. 264; Russia Cement Co. 
vy. Le Page, 17 N.E. 304, 147 Mass. 
206, 9 Am.S.R. 685. 


Pi aaa v. Seligman, 47 Mich. 


N.Y.—Chas. S. Higgins Co. v. Hig- 
gins Soap Co., 39 N.E. 490, 144 N.Y. 
462. 48 Am.S.R. 769, 27 L.R.A. 42; 
Burrow v. Marceau, 109 N.Y.S. 105, 
124 App.Div. 665; Read v. Mackay, 
95 UN.Y.S. 935, 47. Mise. 435, 17 N.Y. 
Ann.Cas. 43. 


Pa.—Laughman’s Appeal, 18 A. 415, 
128 Pa. 1,5 LRA. 599. 


Wis.—Tomah Bank v. Warren, 68 
N.W. 549, 94 Wis. 151. 


Eng..—Levy v. Walker, 
ae Hudson y. Osborne, 


Ont.—Love v. Latimer, 32 Ont. 231. 


S. Levy v. Walker, 10 Ch.D. 436; 
Melrose-Drover v. Heddle, 4 F. (Ct. 
Sess.) 1120. See Love v. Latimer, 32 
Ont. 231 (holding that the right to 
use a firm name of.,“‘Niel C. Love & 
Co.” could be assigned for a term of 
years, and, after that time, Niel C. 
Love might restrain the use of his 
name to his detriment). 


[a] Use of corporate name with- 
out incorporation.—An assignee of 
the good will and business of a cor- 
poration may use the old name, with 
or without incorporation. United 
States Light, etc., Co. of Maine v. 
United States Light, etc., Co. of New 
York, 181 F. 182. 


89. Bellows v. Bellows, 53 N.Y.S. 
853, 24 Mise. 482, 6 N.Y.Ann.Cas. 170. 


{a] Tlustration.—Where one had 
abandoned the use of his name as a 
trade-name for twenty-five years, and 
then made a general assignment, 
equity will not enforce the right to 
Such trade-name of one who _ pur- 
chased the same from the assignees 
twenty years after the assignment. 
Bellows v. Bellows, 53 N.Y.S. 8538, 24 
Mise. 482, 6 N.Y.Ann.Cas. 170. 


90. 41 St. at L. 535 et seq. 


Ole) Coty... Inc. . ‘vi5-Parfums, De 
Grande Luxe, 298 F. 865 [aff 292 F. 
319, and cert den 45 S.Ct. 94, 266 U.S. 
609, 69 L.Ed. 466]. 


92. U.S.—Brown Chemical Co. v. 
Meyer, 11 S.Ct. 625, 139 U.S. 540, 35 L. 
Ed. 247; Kidd v. Johnson, 100 U.S. 
617, 25 L.Ed. 769; Mulhens & Kropff 
v. Ferd Muelhens, Inc., 38 F.(2d) 287 
{rev on other grounds 43 F.(2d) 9387, 
motion den 48 F.(2d) 206, cert den 
51 SCt. 84]; Belden v. Zophar Mills, 
34 ¥.(2d) 125; Everett O. Fisk & Co. 


Waters Vv. 


10 Ch.D. 
39 L.J.Ch. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


The right to use a firm name may 
be sold in connection with the business and good will 
Abandoned trade-marks or trade- 
names cannot be assigned because there is nothing 
A trade-mark registered under the 
United States Trade-Mark Act of 1920°° is assign- 
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[§ 214] b. Good Will and Business Must Be In- 
cluded. A trade-mark or name cannot be assigned 
except: in connection with an assignment of the 
particular business in which it has been used, with 
its good will, and for~continued use upon the same 
article or class of articles which it was first ap- 


plied to, and used upon, by its original adopter.®” 


v. Fisk Teachers’ Agency, 8 F.(2d) 7 
[eit Cyc]; Morand Bros. v. Chippewa 
Springs Corporation, 2 F.(2d) 237 
[cert den 45 S:Ct. 229, 267 U.S. 592, 
69 L.Hd. 803]; Carroll v. Duluth Su- 
perior Milling Co., 232 F. 675, 146 C.C. 
A. 601; Spiegel v. Zuckerman, 175, F. 
978 [aff 188 F. 68, 110 C.C.A. 133]}5 
Independent Baking Powder Co. v. 
Boorman, 175 F. 448; Dietz v. Horton 
Mts. Co... (170. By -865,. 96) C:CrAL 41; 
Hiseman v. Schiffer, 157 F. 473; Bulte 
v. Igleheart, 187 F. 492, 70 C.C.A. 76; 
Griggs v. Erie Preserving Co., 131 F. 
359; Macmahan Pharmacal Co. v. 
Denver Chemical Co., 113 F. 468, 51 
C.C.A. 302; Batcheller v. Thomson, 
93 F. 660, 35 C.C.A. 532; Jennings v. 
Johnson, 37 F. 364; Atlantic Milling 
Co. v. Robinson, 20 F. 217 [dism 10 
S.Ct. 1073, 186 U.S. 648, 34 L.Ed. 549]; 
MecVeagh v. Valencia Cigar Factory, 
84 Off.Gaz. 1124. See Allen v. Walker 
& Gibson, 235 F. 230; Jacoway v. 
Youngs, 1228) sh 680) Gi435)/CiCvA. ot b2 
(both recognizing the rule). 


D.C.—Sexton Mfg. Co. v. Chester- 
field Shirt Co., 58 App.D.C. 23, 24 F. 
(2d) 288; Mayer Fertilizer & Junk 
Co. v. Virginia-Carolina Chemical Co., 
35 App.D.C. 425. 


Ind.—Julian v. Hoosier Drill Co., 78 
Ind. 408; Smith v. Yost, 125 N.E. 73, 
72 Ind.App. 628. 


Md.—Witthaus v. 
303, 22 Am.R. 44. 


Mass.—Covell v. Chadwick, 26 N.E. 
856,.153 Mass. 263, 25, Am.S.R. 625 
[foll Chadwick v. Covell, 23 N.E. 1068, 
151 Mass. 190, 21 Am.S.R. 442, 6 L.R. 
A. 839]; Hoxie v. Chaney, 10 N.E. 
713, 143. Mass.. 592,58 Am R,1493 
Warren v. Warren Thread Co., 134 
Mass. 247; Sohier v. Johnson, 111 
Mass. 238; Marsh v. Billings, 7 Cush. 
322, 54 Am.D. 723. 


Minn.—Rodseth v. Northwestern 
Marble Works, 152 N.W. 885, 129 
Minn. 472, Ann.Cas.1917A 257; Cigar 
Makers’ Protective Union y. Conhaim, 
41 N.W. 948, 40 Minn. 243, 12 Am.S.R. 
(26. 3 RAG A2 5, 


N.Y.—Falk v. American West In- 
dies Trad. Co., 73 N.E. 239, 180 N.Y. 
445, 105 Am.S.R. 778, 1 L.R.A.N.S. 
704, 2 N.Y.Ann.Cas. 216; Congress, 
ete., Spring Co. v. High Rock Con- 
gress Spring Co., 45 N.Y. 291, 6 Am. 
R. 82, 10 Abb.Pr.N.S. 348; Baldwin 
v. Von Micheroux, 25 N.Y.S. 857, 5 
Misc. 386 [aff 31 N.Y.S. 696, 88 Hun 
43]; Howe v. Searing, 10 Abb.Pr, 264, 
How.Pr. 14, 19 N.Y.Super. 354; 
Samuel v. Berger, 4 Abb.Pr. 88, 24 
Barb. 163, 13 How.Pr. 342; Weston v. 
Ketcham, 51 How.Pr. 455; Partridge 
v. Menck, 2 Barb.Ch. 101, 47 Am.D, 
281, 5 N.Y.Leg.Obs. 94 [aff How.A. 
Cas..5471]. 


Pa.—Joseph Dixon Crucible Co. v. 
Guggenheim, 2 Brewst. 321; Rowley 
xs Houghton, 2 Brewst. 308, 7 Phila. 


Tex.—Western Grocer Co. v. Caf- 
farelli, (Civ.App.) 108 S.W. 413 [rev 
on other grounds 127 S.W. 1018, 102 
Tex. 104). 


Utah.—Holley Milling Co. v. Salt 
Lake & Jordan Mill & Elevator Co., 
197 P. 731, 568 Utah 149 [eit Cyc]. 


Braun, 44 Md. 


Va.—Tennant v. Dunlop, 33 S.E. 
620, 97 Va. 234. : 


Wis.—Wisconsin White Lily Butter 
oe v. Safer, 195 N.W. 700, 182 Wis. 
Tks 


Eng.—Singer Mfg. Co. v. Loog, 8 
App.Cas. 17; In re Magnolia Metal 
Co., [1897] 2 Ch. 871; Robertson yv- 
Quiddington, 28 Beav. 529, 54 Reprint 
469; Croft v. Day, 7 Beav. 84, 29 Hing. 
Ch. 84, 49 Reprint 994; Edelsten v. 
Vick, 1 Eq.Rep. 418, 11 Hare 78, 23 
Eng.L.&Eq. 51, 45 Eng.Ch. 78, 68 Re- 
ig ets Cotton v. Gillard, 44 L.J. 
Ch. 90. 


Can.—Mello-Creme Products “‘v. 
arene Bread, Ltd., [1980] 4.Dom.L. 
Re Ge 


“The purpose of the trade-mark law 
is aS much for the protection of the 
public as for the manufacturer or 
dealer. The public has a right to 
know the origin of goods and com- 
modities which it purchases. The 
public comes to recognize commodi- 
ties designated by a particular mark 
as the product of a certain dealer, 
and as containing certain characteris- 
tics and qualities. If the owner of 
a mark be permitted to sell it, unac- 
companied by the business by which 
it has become known to the trade, for 
use on goods of the same general 
class, but possessing different char- 
acteristics and qualities, one of the 
purposes of the law has failed and a 
fraud upon the public sanctioned.” 
Mayer Fertilizer & Junk Co. v. Vir- 
ginia-Carolina Chemical Co., 35 App. 
D.C. 425, 428. 


[a] Insufficient transfer of busi- 
ness.—The issuance of circulars by 
the user of a trade-mark applied to 
fertilizers, to its customers, inform- - 
ing them of the transfer of its brands, 
and “that they could rely upon get- 
ting the same material under the 
same brand as they had been get- 
ting,’ does not constitute a transfer 
of the business and of the right to 
use the trade-mark. Mayer Fertilizer 
& Junk Co. v. Virginia-Carolina 
Chemical Co., 35 App.D.C. 425. 


[b] Assignment held to include 
Dakine as err v. Hebe Co., 276 F. 


[ec] Lease held not to transfer 
good will or business.—A lease of 
premises on which to conduct a shoe 
store, with the right to use the les- 
sor’s trade-mark on shoes selected 
by the lessor, did not give the lessee 
the right to use the trade-mark after 
termination of the lease. Linder Co. 
v. Myrod Shoe Co., 175 N.E. 879, 38 
OhioApp. 182. 


[ad] In Bngland an assignee of a 
registered trade-mark, in order to 
have his title registered, should ap- 
ply to the registrar who will investi- 
gate and form his conclusion whether 
or not the good will of the business 
has been also transferred so as to en- 
title applicant to registration of his 
trade-mark. In re Cranbux’s Applica- 
tion, [1928] 1 Ch. 829. 


[fe] In California, under Code § 
3199, providing ‘“‘Any person who has 
first adopted and used a trade-mark 
or name . . . is its original own- 


§ 214] 


Trade-marks cannot be assigned in gross.?3 
tempted assignment of a naked trade-mark dis- 
connected from any business or good will is void.®# 
An assignment of a portion of the business and 
good will with a right to use the trade-mark is not 
‘invalid as an assignment in gross.?5 
ment of the right to use a well-known trade-mark 
on certain products in a particular locality,®* the 
limits of which must be agreed on by the parties,®* 
is in fact a transfer of potential business and good 
will, and is not invalid as an assignment in gross. 
A sale of the trade-mark, accompanied by a list 
of the customers of the vendor, is a 


er. Such ownership may be trans- 
ferred in the same manner as person- 
al property,” it has been held that 
a transfer of the business is not 
necessary to an assignment of the 
trade-mark, but that the right to use 
such may be purchased in gross. 
Evans v. Shockley, 209 P. 42, 44, 58 
Cal.App. 427. 


$3. U.S.—Belden v. Zophar Mills, 
34 F.(2d) 125; Storm Waterproofing 
Corporation vy. L. Sonneborn Sons, 31 
F.(2d) 992; The Coca-Cola Bottling 
Co. v. The Coca-Cola Co., 269 F. 796: 
Baldwin Co. v. R. S. Howard Co., 233 
F. 439 [aff 238 F. 154, 151 C.C.A. 230, 
cert den 37 S.Ct. 400, 243 U.S. 636, 61 
L.Ed. 941]; President Suspender Co. 
v. Macwilliam, 233 F. 433 [aff 238 F. 
159, 151 C.C.A. 235, cert den 87 S.Ct. 
399, 243 U.S. 636, 61 L.Ed. 941]; In re 
Jaysee Corset Co., 201 F. 779; Mc- 
Veagh v. Valencia Cigar Factory, 32 
Off.Gaz. 1124; Morgan v. Rogers, 26 
Off.Gaz. 1113. See Col. W. EF. Cody 
Historical Picture Co. v. Colonial 
Amusement Co., 284 F. 873 (recogniz- 
ing the rule); Allen v. Walker & 
Gibson, 235 F. 230 (holding the trans- 
fer was in connection with the busi- 
ness). 

D.Cc.—Sauers Milling Co. v. Kehlor 
Flour Mills Co., 39 App.D.C.. 535; 
Jackson Corset Co. v. Cohen, 38 App. 
D.C. 482. 


Ujl—The Fair v. 
App. 499. 

Ind.—Smith v. Yost, 125 N.E. 73, 72 
Ind.App. 628. 

Mass.—Crossman y. Griggs, 71 N. 
BH. 560, 186 Mass. 275; Chadwick v. 
Covell, 23 N.E. 1068, 151 Mass. 190, 
21 Am.S.R. 442, 6 L.R.A. 839. 


Mich.—Detroit Creamery Co. Vv. 
Velvet Brand Ice Cream Co., 153 N. 
W. 664, 187 Mich. 312. 

N.Y.—Weston vy. Ketcham, 51 How. 
Pr. 455. 

Ohio.—McDonald v. Pitz, 25 OhioN. 
P.N.S. 243. 


Pa.—Rowley v. 


Morales, 82 [11 


Houghton, 2 


Brewst. 303, 7 Phila. 39; Colladay v. 
Baird, 4 Phila. 139. 
Eng.—Lacteosote, Ltd. v. Alber- 


man, [1927] 2 Ch. 117; Thorneloe v. 
Hill, [1894] 1 Ch. 569; Cotton v. Gil- 
lard, 44 L.J.Ch. 90. 


[a] Bule applied.—The assignees 
of a trade-mark, who acquired only 
the right to use the mark, and not 
the good will of the business of the 
prior user, are not entitled to date 
their title back to the gees 
of use by their assignor. ri 
Fries Co. v. Excel Co., 57 App.D.C. 46, 
16 F.(2d) 542. 


[b] “As aw mere abstract right, 
having no reference to any particular 
person or property, it is conceded 
that it cannot exist, and so cannot 
pass by an assignment, or descend to 
a man’s legal representatives.” Jo- 


AND UNFAIR COMPETITION 


An at- 


The assign- 


sale of the busi- 


seph Dixon Crucible Co. v. Guggen- 
heim, 2 Brewst. (Pa.) 321, 339. 


[ec] Chattel mortgage on trade- 
mark invalid.—Since the good will 
and trade-marks of a company are 
property which cannot be owned in 
gross, and therefore cannot be sold 
apart from the franchise and business 
of the company, a chattel mortgage 
covering the good will and trade- 
marks, but not the franchise and 
business of the corporation, is inval- 
id. In re Leslie-Judge Co., 272 F. 886 
[eert den Green y. Felder, 41 S.Ct. 
625, 256 U.S. 704, 65 L.Ed. 1180]. 


94. U.S.—Carroll v. Duluth Superi- 
or) Milling) 'Co.,: 232° EB. 675, 146 ©C:C.A; 
601; Standard Brewery Co. of Balti- 
more City v. Interboro Brewing Co., 
229 KE. 548, 144 C.C.A. 3 [cert dism 
38 'S:Ct) 315, 12462 Uss.. 677)" 62.5 had 
934]; Lea v. New Home. Sewing 
Mach. Co., 139 F. 732; Bulte v. Igle- 
heart, 137 F. 492, 70 C.C.A. 76. 


Mass.—Crossman v. Griggs, 71 N. 
BK. 560, 186 Mass. 275. 


Mich.—Detroit Creamery Co. _v. 
Velvet Brand Ice Cream Co,, 153 N.W. 
664, 187 Mich. 312. - 


N.Y.—Falk v. American West In- 
dies Trading Co., 73 N.E. 239, 180 N. 
Y. 445, 105 Am.S.R. 778, 1 L.R.A.N.S. 
704, 2 Ann.Cas. 216 [rev 85 N.Y.S. 
1130, 90 App.Div. 606]. 


Ohio.—Lindner Co. v. Myrod Shoe 
Co., 175 N.H. 879, 38 OhioApp. 182 
[quot Cyc]. 


Eng.—Thorneloe vy. 
Chit 69e 


[a] Negative covenant not to use 
trade-mark.—While a stipulation rel- 
ative to a sale in gross of a trade- 
mark is invalid, a separate covenant 
not to use the trade-mark is enforce- 
able. Smith v. Yost, 125 N.E. 73, 72 
Ind.App. 628. 


95. American Crayon Co. v. Prang 
Co., 28 F.(2d) 515 [vacated on other 
grounds 38 F.(2d) 448]. 


[a] Illustration—An assignment 
of the trade-mark or name “Prang,” 
as applied to crayons, pastels, oil and 
water color paints, pencils, erasers, 
and pens, excepting pens of certain 
designated styles, is valid. American 
Crayon Co. y. Prang Co., 28 F.(2d) 515 
[vacated on other grounds 388 F.(2d) 
448]. 


96. 


Hill, [1894] 1 


The Coca-Cola Bottling Co. v. 


The Coca-Cola Co., 269 F. 796; Smith 
Wa, Mair, 14 Ont. 729. 
[a] Wlustration.—In a _ contract 


between a manufacturer of syrup for 
beverage flavoring and a _ bottling 
company, a grant by the manufactur- 
er of the exclusive right to the bot- 
tling company to use the manufactur- 
er’s trade-mark in connection with 
bottled goods within restricted terri- 
tory denotes a transfer of property, 
and such transfer of interest in the 
trade-mark is not invalid as a trans- 
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ness and good will, and the transfer of the trade- 
mark is not void as an assignment in gross.?8 
assignor must discontinue the sale of the article, 
as otherwise the good will does not pass.?® 
right to use a trade-mark cannot be so enjoyed by 
the assignee or transferee that he shall have the 
right to use it on goods differing in character or 
species from the article to which it was originally 
attached, and the reason is that such a use would 
be an untruthful use and would deceive the public.* 
The tangible assets, book accounts, etc., of a con- 
cern need not be included in an assignment of its 
trade-marks, as they are not a necessary part of its 


The 
The 


fer in gross, although the potential 
business of bottling the beverage had 
never been developed by the manu- 
facturer.- The Coca-Cola Bottling Co, 
v. The Coca-Cola Co., 269 F. 796. 


[b] In England, under Trade Mark 
Act (1905) § 22, which provides “A 
trade mark when registered shall be 
assigned and transmitted only in con- 
nection with the goodwill of the busi- 
ness concerned in the goods for which 
it has been registered, and shall be 
determinable with that goodwill,” it 
has been held that an assignment by 
a French manufacturer of the right 
to vend his product in England with 
the right to use his trade-mark there- 
on was void, aS vending was only a 
portion of the business. Lacteosote 
vy. Alberman, [1927] 2 Ch. 117. 


97. Holley Milling Co. v. Salt Lake 
& Jordan Mill & Elevator Co., 197 P. 
731, 58 Utah 149. 


9s. Andrew Jergens Co. v. Wood- 
bury, Inc., 273 F. 952 [aff 279 F. 1016, 
cert den 43 S.Ct. 92, 260 U.S. 728, 67 
L.Ed. 484]. 


99. Independent Baking Powder 
Co. v. Boorman, 175 F. 448; Biseman 
v. Schiffer, 157 F. 473. 


[a] Under federal statute (Act 
Febr. 20, 1905 § 10), which makes 
trade-marks assignable in - connec- 
tion with the good will of the firm, 
an assignment is ineffective when the 
assignor continues to sell the same 
article only under a different name, 
Hiseman vy. Schiffer, 157 F. 473. 


1. Mulhens & Kropff v. Ferd Muel- 
hens, 43 F.(2d) 937 [motion den 48 
F.(2d) 206, cert den 51 S.Ct. 84]; 
Mulhens & Kropff v. Ferd Muelhens. 
Inc., 22 F.(2d) 191; Independent 
Baking Powder Co. v. Boorman, 175 
F. 448; Baglin v. Cusenier Co., 156 
F. 1016 [mod 164 F. 25, 90 C.C.A, 499, 
rev 31 S.Ct. 669, 221 U.S. 580, 55 I. 
Ed. 863]; Lea v. New Home Sewing 
Mach. Co., 139 F. 732; Macmahan 
Pharmacal Co. v. Denver Chemical 
Mite.» Co, 113-2. 4685 bi C.C2A7 8025 
Filkins v. Blackman, 9 F.Cas.No. 4,- 
786, 18 Blatchf. 440. 


“Tf the assignee should make a dif- 
ferent article, he would not derive, 
by purchase . . a right which a 
Court of equity would enforce, to use 
the name which the inventor had giv- 
en to his own article, because such 
a use of the name would deceive the 
public. The right to the use of a 
trade-mark cannot be so enjoyed by 
an assignee, that he shall have the 
right to affix the mark to goods dif- 
fering in character or species from 
the article to which it was originally 


attached.” Filkins v. Blackman, 9 
F.Cas.No. 4,786, 18 Blatchf. 440. 
[a] Illustration.—The substitu- 


tion of phosphate for alum in baking 
power forfeits all rights to use the 
trade-mark of the assignor on the new 
product. Independent Baking Powder 
Co. v. Boorman, 175 F. 448. 
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good will.” 


firm, the business not being sold.* 


[§ 215] 3. Personal Names and Marks. 
trade-mark or name means to the public that the 
personal care and skill of a particular individual 
were exercised in the manufacture, selection, or 
production of the goods upon which it is used, or 
in the conduct of the business, it cannot be assigned, 
because it can never be truthfully used by another.* 


2. Tennant y. Dunlop, 33 S.E. 620, 
97 Va. 234. 


- 8. Lewis v. Smith, 8 Pa.Co. 327. 


4, U.S.—Alaska Packers’ Assoc. v. 
Alaska Imp. Co., 60 F..103; Hill v. 
Lockwood, 32 F. 389. 


Ky.—Mattingly v. Stone, 12. S.W. 
467, 12 Ky.L. 72 [aff 14 S.W. 47]. 


Mass.—Messer v. The Fadettes, 46 
N.E. 407, 168 Mass. 140, 60 Am.S.R. 
Stl ot Taek A. (21; Krank “y.- Sleeper, 
23 N.E. 218, 150 Mass. 583; Hoxie v. 
Chaney, 10 N.E. 713, 148 Mass. 592, 
58 Am.R. 149; Warren v. Warren 
Thread Co., 1384 Mass. 247. 


ae v. Oakes, 10 Mo.App. 


N.Y.—Prince Mfg. Co. v. Prince’s 
Metallic Paint Co., 31 N.E. 990, 1385 
INGY 2 2 4c Gila AS 120 Merry Ve 
Hoopes, 18 N.E. 714, 111 N.Y. 415; 
Cutter v. Gudebrod Bros. Co., 61 N.Y. 
S. 225, 44 App.Div. 605 [aff 61 N.E. 
887, 168 N.Y. 512]; Kinney Tobacco 
Con va. Maller,: ‘6 Niy,S. -389,..53. lon 
840; Hegeman v. Hegeman, 8 Daly 
1; Burrow v. Marcean, 124 N.Y.S. 810, 
67 Mise. 656; Read v. Mackay, 95 N. 
W.S; 935, 47 Misc. (435; 17. N.Y.Ann. 
Cas. 43; Samuel v. Berger, 24 Barb. 
163, 4 Abb.Pr. 88, 13 How.Pr. 342; 
Matter of Swezey, 62 How.Pr. 215 [aff 
10 Daly 107, 64 How.Pr. 353]. 


Helmbolad v. Henry T. Helmbold 
Mfg. Co., 53 How.Pr. 453. \ 


Tenn.—Slack v. Suddoth, 52 S.W. 
180, 102 Tenn. 375, 73 Am.S.R. 881, 
45 L.R.A. 589. 


Tex.—Mayer v. Flanagan, 34 S.W. 
785, 12 Tex.Civ.App. 405. 


Wis.—Fish Bros. Wagon Co. v. La 
Belle Wagon Works, 52 N.W. 595, 82 
ve. BAGsa oo Aa SiR 2, 0 1G) eA 

Eng.—Leather Cloth Co. y. Ameri- 
can Leather Cloth Co., 4 DeG.J.&S. 
137, 69 Eng.Ch. 106, 46 Reprint 868 
{aff 11 H.L.Cas. 523, 11 Reprint 1435] 
(per Lord Kingsdown); Hall v. Bar- 
rows, 4 DeG.J.&S. 150, 69 Eng.Ch. 116, 
46. Reprint 873. 


{a] rade-mark inseparable from 
the particular thing which gives it its 


value. Matter of Swezey, 62 How.Pr. 
(N.Y.) 215 [aff 10 Daly 107, 64 How. 
Pr., 353]. 

{b] “rade-name given to orchestra 


by its founder is not assignable, since 
it is personal to him, and rests on 
reputation as a musician, and its use 
by an assignee to designate a body of 
musicians different from those who 
earned a reputation thereunder would 
be a fraud on the public. Messer y., 
The Fadettes, 46 N.E. 407, 168 Mass, 
440, 60 Am.S.R. 371, 37 L.R.A. 721. 


{c] Firm name of banking part- 
nership is personal, and not assigna- 
ble. It cannot be sold as an asset, 
er part of the good will of the busi- 
ness. Read v. Mackay, 95 N.Y.S. 935, 
47 Misc. 435, 17 N.Y.Ann.Cas. 43. 


The sale of a lease and good will of 
the place rented does not pass the trade-mark of the 


But the mere use of a personal name as part of a 
trade-mark does not necessarily make it a person- 
| al trade-mark, and as such nonassignable.® 


It de- 


pends upon the meaning which the name has, as 


If a 


5. U.S.—Dr. S. A. Richmond Neryine 
Co. v. Richmond, 16 S.Ct. 30, 159 Uy 
S. 298, 40 L.Ed. 155; Kidd v. John- 
son, 100 U.S. 617, 25 L.Ed. 769; Mc- 
Lean v. Fleming, 96 U.S. 245, 24 L.Ed. 
828; Oakes v. Tonsmierre, 49 F. 447, 
4 Woods 547; Celluloid Mfg. Co. v. 
Cellonite Mfg. Co., 32 F. 94; Horton 
Mfg. Co. v. Horton Mfg. Co., 18 F. 
816; Filkins v. Blackman, 9 F.Cas. 
No. 4,786, 13 Blatchf. 440; Johnson 
v. Schenck, 13 F.Cas.No. 7,412. 


Ill.— Frazer vy. Frazer Lubricator 
Co., 13 N.E..639, 121 Ill. 147, 2 Am.S. 
R. 73 [aff 18 Ill.App. 450]. 


Iowa.—Shaver v. Shaver, 6 
188, 54 Iowa 208, 37 Am.R. 194. 


Me.—Symonds v. Jones, 19 A. 820. 
eee: 302, 17 Am.S.R. 485, 8 L.R.A. 


Mass.—wNelson y. J. H. Winchell & 
Co., 89 N.E. 180, 203 Mass. 75, 23 L. 
R.A.N.S. 1150; Noera v. H. A. Wil- 
liams) Mtg. ~Co;*732) SNE. 1037, “158 
Mass. 110; Frank v. Sleeper, 23 N.E. 
213, 150 Mass. 588; Hoxie vy. Chaney, 
10 N.H. 718, 143 Mass. 592, 58 Am.R. 
149; Russia Cement Co. v. Le Page, 
ae AE 304, 147 Mass. 206, 9 Am.S. 


Mo.—Probasco v. 
App. 241. 


Pa.—Joseph Dixon Crucible Co. v. 
Guggenheim, 2 Brewst. 321. 


Eng.—Ainsworth y. Walmsley, L.R. 
1 Eq. 518. 


6. See cases infra this note. 


“But where the trade-mark consists 
of a name, how far it is capable of 
assignment is a more difficult ques- 
tion. We think that the answer to 
this question depends upon the effect 
which the use of the name in each 
particular instance is shown to have 
upon the minds of the public. If it 
leads the public to believe that the 
particular goods are, in fact, made 
by the person whose name is thus 
stamped upon them, or in whose name 
they are advertised, whereas they 
are, in fact, made by another person, 
then such a use of the name will not 
be protected by the courts; for to do 
so would be to protect the perpetra- 
tion of a fraud upon the public.” 
Skinner v. Oakes, 10 Mo.App. 45, 56. 


“There may no doubt be cases 
where the personal skill of an artist 
or artisan may so far enter into the 
value of a product that a trade-mark 
bearing his name would, or at least 
might, imply that his personal work 
or supervision was employed in the 
manutacture; and, in such cases, it 
would be a fraud upon the public if 
the trade-mark should be used by 
other persons, and for this reason 
such a trade-mark would be held to 
be unassignable. It is in any case a 
question whether the use of the trade- 
mark would give to the public or to 
purchasers a false idea as to who 
made the article; and a court of equi- 
ty would not lend any active aid to 


N.W. 


Bouyon, 1 Mo. 


a matter of fact, in the-minds of the public.6 Where 
a trade-mark or a trade-name, originally personal, - 


has, by the manner of its use, come to indicate 
merely that the article or business is the same one 
to which it was originally affixed or in which it 
was originally used, it is assignable, for it has 
then lost its personal significance.* 


The assignee 


sustain a claim to a trade-mark which 
should contain a misrepresentation’ 
to the public. Connell v. Reed, 128 
Mass. 477, 35 Am.Rep. 397; Manhat- 
tan Medicine Co. vy. Wood, 2 S8.Ct. 436, 
108 UW.S.{ (218; (27 T.bdsa706. > But 7on 
the other hand, the usages of trade 
may be such that no such inference 
would naturally be drawn from the 
use of a trade-mark which contains 
a person’s name, and that all that 
purchasers would reasonably under- 
stand is that goods bearing the trade- 
mark are of a certain standard kind 
or quality, or are made in a certain 
manner, or after a certain formula, 
by persons who are carrying on the 
same business that formerly was car- 
ried on by the person whose name ‘is 
in the trade-mark.” Hoxie v. Chaney, 
10 ee 7138, 714, 143 Mass. 592, 58 Am. 
Tne, Me 


“A name used as an adjective of 
description is not necessarily under- 
stood by the public as any assertion 
that the person whose name is used 
is the maker of the article.” Russia 
Cement Co. v. Le Page, 17 N.E. 304, 
305, 147 Mass. 206, 9 Am.S.R. 685. 


7. U.S.—Herring-Hall-Marvin Safe 
Co. v. Hall’s Safe Co., 28 S.Ct. 350, 208 
U.S. 554, 52 L.Ed. 616; Dr. S. A. Rich- 
mond Nervine Co. -v. Richmond, 16 
S:Ct30)159) US. 2937.40) Lae a Soe 
Brown Chemical Co. v. Meyer, 11 S. 
Ct. 625, 139 U.S. 540, 35 L.Wd. 247; 
Kidd v. Johnson, 100 U.S. 617, 25 L. 
Ed. 769; Guth v. Guth Chocolate Co., 
224 F. 932, 140 C:6.A. 410 [aff 215 F. 
750; cert dens 86 S:C&A16h. 239 5uiSe- 
640, 60 L.Ed. 481]; Oakes v. Tons- 
mierre, 49 F. 447, 4 Woods 547; Jen- 
nings v. Johnson, 37 F. 364 [dist 
Manhattan Medicine Co. v. Wood, 2 
S.Ct. 436, 108 U.S. 218, 27 L.Ed. 706; 
Burton v. Stratton, 12 F. 696]; Fil- 
kins v. Blackman, 9 F.Cas.No. 4,786, 
13 Blatchf. 440. 


Ill._—Frazer v. Frazer Lubricator 
ee aa N.E. 639, 121 Ill. 147, 2 Am* 


Ky.—Dant v. Head, 18 S.W. 1073, 
Coe 255, 12 Ky.L. 153, 29 AmtS.R: 


La.—Vonderbank y. Schmidt, 10 So. 
616, 44 La.Ann,. 264, 32 Am.S.R. 336, 
15 L.R.A,. 462. 


Mass.—Noera v. H. A. Williams 
Mfg. Co., 32 N.B. 1037, 158 Mass. 110: 
Russia Cement Co. v. Le Page, 17 
N.E. 304, 147 Mass. 206, 9 Am.S.R. 
685; Hoxie v. Chaney, 10 N.E. 713, 
143 Mass. 592, 58 Am.R. 149; Rogers 
v. Taintor, 97 Mass. 291; Bowman 
us eae 38 Allen (Mass.) 76, 80 Am. 


Mo.—Skinner y. Oakes, 10 Mo.App. 
a Probasco vy. Bouyon, 1 Mo.App.°: 


. 


N.Y.—Slater v. Slater, 67 N.E. 224, 
175 N.Y. 1438, 96 Am.S.R. 605, 61 TR: 
A. 796; Cutter v. Gudebrod Bros. Co., 
61 N.Y.S. 225, 44 App.Div. 605 [aff 
61 N.E. 887, 168 N.Y. 512]; Hegeman 
v. Hegeman, 8 Daly 1; Read v. Mack- 
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For later cases, developments and changes in the law see Aunotations, same title and section number, 
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of a personal trade-mark must modify it, by the 
addition of explanatory statements or otherwise, 
so that his use of it will be a truthful use, and in- 
dicate that the assignee and not the assignor is 
now carrying on the business. A mere license to 
use another’s name is not assignable.® Corporate 
names, although made up in part of the name of 
an individual, are not personal.t® Where a per- 
sonal name has been made into a trade-mark, and 
the business, with the right to use such trade-mark, 
is transferred to another, the right to continue such 
use of the name will follow the business as often 
as it may be transferred.1! A transferee of the 
right to use another’s surname cannot enlarge his 
right by expending large sums in advertising such 
name.?? 


Right to compel erasure of name from building. 
A vendor who has sold his business and good will 
along with the fee of the premises on which it has 
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been conducted, upon the building of which his 
name is carved, cannot in the absence of an express 
covenant, compel the purchaser to erase his name 
from the building.t? 


[§ 216] 4. Local Names and Marks. If the name 
or mark means that the goods are the product of 
a particular establishment or spring, into which the 
location enters as an essential element, then the name 
or mark ean be assigned only together with the par- 
ticular establishment, spring, or other local busi- 
ness.44 It becomes an inseparable part of the build- 
ing or premises, and will pass with a sale or lease 
of it, and cannot be severed therefrom even by its 
first adopter and user.t° But if not local, the trade- 
mark or name may be assigned to be used in a dif- 
ferent locality by the assignee, or be transferred 
by the proprietor from one locality to another, and 
a sale of the premises will not affect the ownership 
of the trade-marks or names.?® 


aye Oo) NEVES. 93853047 - Misce 435,017 
NGY-Amnn.Cas. 4335 Kennedy.) v. Dr: 
David Kennedy Corp., 66 N.Y.S. 225, 
32 Misc. 480. 


Ohio.—Drake Medicine Co. v. Gless- 
ner, 67 N.E. 722, 68 OhioSt. 337. 


R.I.—Carmichel y. Latimer, 11 R.I. 
395, 23 Am.R. 481. 


Wis.-—Fish Bros. Wagon Co. vy. La 
Belle Wagon Works, 52 N.W. 595, 82 
ue. 546505338 AmiS: R72," 16--b RAS 
453. 


Eng.—Bury v. Bedford, 4 DeG.J.&S. 
352, 69 Eng.Ch. 272, 46 Reprint 954; 
Hall v. Barrows, 4 DeG.J.&S. 150, 69 
Eng.Ch. 150, 46 Reprint 873; Edel- 
sten v. Vick, 1 Eq.Rep. 413, 11-Hare 
78, 23 Eng.L.&Eq. 51, 45 Eng.Ch. 78, 
68 Reprint 1194; Leather Cloth Co. v. 
American Leather Cloth Co., 11 H.L. 
Cas. 523, 11 Reprint 1435 [aff 4 De 
G.J.&S. 137, 69 Eng.Ch. 106, 46 Re- 
print 868]. 


“One who has carried on a business 
under a trade name, and sold a par- 
ticular article in such a manner by 
the use of his name as a trade-mark 
or a trade name as to cause the busi- 
ness or the article to become known 
or established in favor under such 
name, may Sell or assign such trade 
name or trade-mark when he sells the 
business or manufacture, and by such 
sale or assignment to conclude him- 
self from the further use of it ina 
similar way.’ Russia Cement Co. v. 
Le Page, 17 N.E. 304, 305, 147 Mass. 
206, 9 Am.S.R. 685. 


[a] Tllustration.—The trade-name 
of “Dr. David Kennedy of Rondout, 
N. Y.” is salable property when it 
has become a means of identifying a 
certain proprietary medicine and es- 
tablishes its character and tends to 
secure its volume of business. Ken- 
nedy Corp. v. Kennedy, 55 N.Y.S. 917, 
36 App.Div. 604. 


8. Symonds v. Jones, 19 A. 820, 82 


Me. 302, 17 Am.S.R. 485, 8 L.R.A, 570; , 


Kennedy v. Dr. David Kennedy Corp., 
66 N.Y.S. 225, 32 Misc. 480. 


{a] Ilustration.—The Dr. David 
Kennedy Corporation could not so 
word their advertisements as to ap- 
pear that Dr. David Kennedy would 
personally give medical advice to all 
who wrote the corporation, when in 
fact Dr. Kennedy did not give such 
advice. Kennedy v. Dr. David Ken- 
nedy Corp., 66 N.Y.S. 225, 32 Misc. 
480. 


9. Bagby, etc., Co. v. Rivers, 40 
A. 171, 172, 87 Md. 400, 67 Am.S.R. 
357, 40 L.R.A. 632. 


“Where the contract is for the sale 
of or the right to use a fictitious 
name, or a trade-name or a trade- 
mark, or a corporate name, though 
composed of individual names, or 
where the good-will of a business in- 
cludes the right to use names of that 
character, then such right is assign- 
able by the purchaser and follows 
the business. But where the contract 
merely gives to one person the right 
to use the name of another, as in this 
ease, Such right is personal, and in 
the absence of an express stipulation, 
cannot be assigned or transferred: by 
the purchaser toa third party.” Bag- 
by, etc., Co. v. Rivers, supra. 


10. Cutter v. Gudebrod Bros. Co., 
61 N.Y.S. 225, 44 App.Div. 605 [aff 
61 N.E. 887, 168 N.Y. 512]. 


11. Snyder Mfg. Co. v. Snyder, 54 
OhioSt. 86; Burkhardt v. A. E. Burk- 
hardt Fur, etc.,..Co., 9 OhioS.&C.P. 
84, 4 OhioN.P. 358. See Horton Mfg. 
Co. v. Horton Mfg. Co., 18 F. 816 (rec- 
ognizing the rule). 


12. Andrew Jergens Co. v. Bonded 
Products Corporation, 13 F.(2d) 417 
{mod on other grounds 21 F.(2d) 419]. 


13. Townsend vy. Jarman, [1900] 2 
Ch, 698. 


14. U.S.—Kidd v. Johnson, 100 U. 
S. 617, 25 L.Ed. 769; Pepper v. La- 
brot, 8 F. 29, 3 Ky.L. 125. See Dietz 
v. Horton Mfg. Co., 170 F. 865, 96 C. 
C.A. 41 (recognizing the rule). 


Ky.—Dant 'v.. Head,; 13 S-W. 1078, 
90 Ky. 255, 12 Ky.L. 158, 29 Am.S.R. 
369. 


Mass.—Warren vy. Warren Thread 
Co., 1384 Mass. 247. 


N.Y.—Congress, etc., Spring Co. v. 
High Rock Congress Spring Co., 45 
N.Y. 291, 6 Am-R. 82, 10 Abb.Pr.N.S. 
348; Kinney Tobacco Co. vy. Maller, 6 
N.Y.S. 389, 53 Hun 340. 


Eng.—Ainsworth y. Walmsley, L.R. 
1 Eq. 518. 


15. U.S.—Kidd v. Johnson, 100 U. 
S. 617, 25 L.Ed. 769; Prince’s Metal- 
lic Paint Co. v. Prince Mfg. Co., 57 F. 
938, 6 C.C.A. 647; Hill v.. Lockwood, 
32 F. 389; Atlantic Milling Co. v. Rob- 
inson, 20 E: °217 [dism 10 S.Ct. 1073, 
136 U.S. 648, 34 L.Ed. 549]; Pepper v. 
Labrot, 8 F. 29. 

Kan.—Redion y. Barker, 4 Kan. 445, 
96 Am.D. 180. 

Mass.—Marsh vy. Billings, 7 Cush. 
322, 54 Am.D. 723. 

N.Y.—Glen, ete., Mfg. Co. v. Hall, 


61 N.Y. 226, 19 Am.R. 278; Congress, 
ete., Spring Co. v. High Rock Con- 


gress Spring Co., 45 N.Y. 291, 6 Am. 
R. 82, 10 Abb.Pr.N.S. 348; Hegeman 
v. Hegeman, 8 Daly 1; Howe v. Sear- 
ing, 19 N.Y.Super. 354, 10 Abb.Pr. 264, 
19 How.Pr. 14; Matter of Swezey, 62 
How.Pr. 215 [aff 10 Daly 107, 64 How. 
ap Sate Booth v. Jarrett, 52 How. 
TK Y 


Pa.—Joseph Dixon Crucible Co. v. 
Guggenheim, 2 Brewst. 321; Mussel- 
man’s Appeal, 62 Pa.St. 81, 1 Am.R. 
aes See also Hlliot’s Appeal, 60 Pa. 


R.I.—Carmichel y. Latimer, 11 R.I. 
395, 23 Am.R. 481. 


Eng.—Fullwood v. Fullwood, 9 Ch. 
D. 176; Llewellyn v. Rutherford, L. 
R.-10- C. Ps 456+" Croft vi Day. “& Beav: 
84, 29 Eng.Ch. 84, 49 Reprint 994; 
Hall v. Barrows, 4 DeG.J.&S. 150, 69 
Eing.Ch. 116, 46 Reprint 873; Edelsten 
v. \Vick, 1 Eq.Rep. 413, 11 Hare 78, 
23 Eng.L.&Eq. 51, 45 Eng.Ch. 78, 68 
Reprint 1194; Hudson vy. Osborne, 39 
L.J.Ch. 79; Motley v. Downmann, 6 
L.J.Ch. 308, 3 Myl.&C. 1, 14 Eng.Ch. 
1, 40 Reprint 824; Chissum y. Dewes, 
5 Russ. 29, 5 Eng.Ch. 29, 38 Reprint 
938; Crawshay v. Collins, 15 Ves.Jr. 
224, 33 Reprint 736; King v. Midland 
Rm, Co, lt Wkly Rep. L132. 


Ont.—Mossop y. Mason, 18 Grant 
Ch. 453. 


[a] Peculiar designation of build- 
ing.—The occupant of a_ peculiar 
building with a tower used as a cloth- 
ing store and called ‘“‘Tower Palace” 
has the right so to call his business, 
and the name cannot ‘be detached 
from the building by a former occu- 
pant and untruthfully be applied by 
him to another building. Armstrong 
v. Kleinhaus, 82 Ky. 303, 6 Ky.L. 561, 
56 Am.R. 894. 


[b] Trade-name of garage may he 
severable from inn.—Although an 
innkeeper was the owner of the trade- 
name of a garage connected with the 
inn, if he leased the garage to an- 
other he parted with such ownership, 
and the lessee might remove from 
such garage and use the trade-name 
at another place. Huff v. Wallace, 
97 A. 45, 88 N.J.Law 452. 


16. U.S.—Baglin v. Cusenier, 156 
F. 1016 [mod 164 F. 25, 90 C.C.A. 499 
(rev. 31 §.Ct. 669, 221 U.S. 580, 55 
L.Ed. 863)] (‘“Chartreuse” not local); 
Gaines v. Kahn, 155 F. 639 [rev on 
question of priority of use 161 F. 
495, 88 C.C.A. 437, cert den 29 S.Ct. 
682, 212 U.S. 572, 58 L.Ed. 656 and 
86.S.Ct. 552, 241 U.S. 668, 60 L.Ed. 
1229]; Fish Bros. Wagon Co. y. Fish 
ie Mfg. -Co., 95° EF.) 457, 37. C:CcA; 
146. 
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{§ 217] B. Requisites and Sufficiency. No par- 
ticular formalities are required to transfer the right 
to a trade-mark.17 Any writing or act of the par- 
ties from which the intention to assign an assign- 
able trade-mark can be gathered will suffice to pass 
The use of the word “license” in the trans- 


title.1§ 


Cal.—Woodward v. Lazar, 21 Cal. 
448, 82 Am.D. 751. 


Ky.—Dewitt v. Mathey, 
1113, 18 Ky.L, 257. 


sid meer baa vy. Johnson, 111 Mass. 


35 S.W. 


N.Y.—Huwer v. Dannenhoffer, 82 
N.Y. 499 [dist Congress, etc., Spring 
Co. v. High Rock Congress Spring Co., 
45 N.Y. 291, 6 Am.R. 82, 10 Abb.Pr.N. 
S. 848]; Glen, etc., Mfg. Co. v. Hall, 
61. N.Y. 226, 19 Am.R. 278; Prince 
Mfg. Co. vy. Prince’s Metallic Paint 
Co., 20 N.Y.S. 462 [rev 15 N.Y.S. 249, 
60 Hun 583, rev 135 N.Y. 24, 31 N.E. 


. 990, 17 L.R.A. 129]. 


R.I.—Armington vy. Palmer, 42 A. 
308, 21 R.I. 109, 79 Am.S.R. 786, 43 
L.R.A. 95; Cady v. Schultz, 32 A. 915, 
peek 193, 61 Am.S.R. 763, 29 L.R.A. 


Ont.—Mossop v. Mason, 18 Grant. 
Ch. 453. 


“A person may have a right, in- 
terest, or property, in a particular 
name, which he has given to a par- 
ticular house, and for which house, 
under the name given to it, a reputa- 
tion and good-will may have been ac- 
quired; but a tenant, by giving a par- 
ticular name to a building which he 
applies to some particular use, as a 
sign of the business done at that 
place, does not thereby make the 
name a fixture to the building, and 
transfer it irrevocably to the. land- 
lord.” Woodward v. Lazar, 21 Cal. 
448, 452, 82 Am.D. 751. 


17. See cases infra this section. 


18. Dr. S. A. Richmond Nervine 
Co. v. Richmond, 16 S.Ct. 30, 159 U. 
S. 298, 40° L.Ed. 155; Woodward v. 
White Satin Mills Corporation, 42 F. 
(2d) 987 [aff 34 F.(2d) 158]; Alle- 
eretti v. Allegretti Chocolate Cream 
Co., 52 N.E. 487, 177 111. 129 [Laff 76 Ill. 
App. 581]; Lippincott v. Hubbard, 28 
Pittsb.Leg.J.N.S. (Pa.) 303. 


fa] Registered trade-marks may 
be transferred without the formali- 
ties required by the patent laws. 
Sarrazin v. W. R. Irby Cigar, etce., 
Cee 93 F. 624, 35 C.C.A. 496, 46 L.R.A, 


19. Andrew Jergens Co. v. Wood- 
bury, Inc., 273 F. 952 [aff 279 F. 1016 
(cert den 43 S.Ct. 92, 260 U.S. 728, 67 
L.Ed. 484)]. 


[a] Thus a contract by a trade- 
mark owner, giving a corporation, in 
consideration of all of the stock of 
the company, the exclusive license to 
use the trade-mark with certain ex- 
ceptions, which otherwise disclosed a 
purpose to transfer the rights in the 
trade-mark, subject only to those ex- 
ceptions, was not a mere license, per- 
sonal to the company, to use the mark, 
but was in legal contemplation an 
assignment, notwithstanding the use 
of the word “license.” Andrew Jer- 
gens Co. v. Woodbury, Inc., 273 F. 
952 [aff 279 F. 1016 (cert den 43 S.Ct. 
92, 260 U.S. 728, 67 L.Ed. 484)]. 


20. U.S.—Kidd v. Johnson, 100 U. 
S. 617, 25 L.Ed. 769; Woodward v. 
White Satin Mills Corporation, 42 F, 
(2d) 987 [aff 34 F.(2d) 158]; M. B. 
Fahey Tobacco Co. y. Senior, 247 F. 
809 [aff in part and rey in part 252 
F. 579, 164 C.C.A. 495]; President 


TRADE-MARKS, TRADE-NAMES, 


made. 


Suspender Co. v. Macwilliam, 283 F.] 310, 144 App.Div. 388; 


433 [aff 288 F. 159, 151 C.C.A. 235 
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fer will not prevent an assignment of the trade- 
mark, if in legal contemplation an assignment was 
Trade-marks pass with the transfer of a 
business and its good_will, although they are not 
expressly mentioned in the instrument of transfe 
Even where neither good will nor trade-marks are 


Eee 


Prince Mfg. 
Co. v. Prince’s Metallic Paint Co., 


(cert den 37 S.Ct. 399, 243 U.S. 636, 61] 15 N.Y.S. 249, 60 Hun 583 [rev 31.N. 


L.Hd. 941)]; Sarrazin v. W. R. Irby 
Gigar, ete.,/ Co. 93> Fs, 624, 35 C.C.A. 
496, 46 I.R.A, 541; Royal Baking 
Powder Co. v. Raymond, 70 F. 376 
[dism 76 F. 465, 22 C.C.A. 276,. and 


BH. 990, 185 N.Y. 24, 17 L.R.A. 129]; 
Milliken v. Dart, 26 Hun 24; Hege- 
man y. Hegeman, 8 Daly 1; Julius 
Bien Co. v. Franklin, 151 N.Y.S. 23, 87 
Mise. 484; Hazard v. Caswell, 57 How. 


aff 85 F. 231, 29 C.C.A. 245]; Atlantic} Pr. 1 [rev 93 N.Y. 259, 45 Am.R. 198}; 


Milling Co. v. Robinson, 20 F. 217 
{dism 10 S.Ct. 1073, 136 U.S. 648, 34 
L.Ed. 549]; Morgan v. Rogers, 19 F. 
596; Pepper v. Labrot, 8 F. 29; Black- 
well v. Dibrell, 3 F.Cas.No. 1,475, 3 
Hughes 151, 14 Off.Gaz. 633; Filkins 
v. Blackman, 9 F.Cas.No. 4,786, 13 
Blatchf. 440; Johnson v. Schenck, 13 
F.Cas.No. 7,412. 


Ark.—Terry v. Cooper, 286 S.W. 806,. 


171 Ark. 722, 48 A.L.R. 1254. 


Colo.—Solis Cigar Co. v. Pozo, 26 
P. 556, 16 Colo. 388, 25 Am.S.R. 279. 


D.C.—Marshaltown Laboratories v. 
Brady, 53 App.D.C. 232; 289 EF. 630; 
Replogle v. Air-Way Co., 52 App.D. 
C.-364, 287 F. 765; MacWilliam v. 
President Suspender Co., 46 App.D.C. 
45; Jackson Corset Co. v. Cohen, 38 
App.D.C. 482; Bluthenthal v. Bigbie, 
30 App.D.C. 118. 


Tll.—Allegretti v. Allegretti Choc- 
olate Cream Co., 52 N.E. 487, 177 111. 
129; Hazelton Boiler Co. vy. Hazelton 
Tripod Boiler Co., 40 Ill.App. 430 [aff 
30 N.B. 339, 142 Ill. 494]. 


a ane v. Dodsworth, 4 Kan. 


La.—Cire & Delhomme vy. De Gruy, 
107 So. 180, 160 La. 336. 


Md.—Seabrook v. Grimes, 68 A. 883, 
107 Md. 410, 126 Am.S.R. 400, 16 L.R. 
A.N.S. 483; Witthaus v. Braun, 44 
Md. 3038, 22 Am.R. 44. 


Mass.—Canadian Club Beverage Co. 
v. Canadian Club Corporation, 168 N. 
E. 106, 268 Mass. 561; Nelson v. J. 
H. Winchell & Co., 89 N.E. 180, 2038 
Mass. 75, 23 L.R.A.N.S. 1150; Moore 
v. Rawson, 70 N.E. 64, 185 Mass. 264; 
Covell v. Chadwick, 26 N.E. 856, 153 
Mass. 263, 25 Am.S.R. 625; Russia 
Cement Co, v. Le Page, 17 N.E. 304, 
147 Mass. 206, 9 Am.S.R. 685; Hoxie 
v. Chaney, 10 N.E. 713, 143 Mass. 592, 


58 Am.R. 149; Warren v. Warren 
Thread Co., 184 Mass. 247; Gilman 
v. Hunnewell, 122 Mass. 139; Sohier 


v. Johnson, 111 Mass. 238; Emerson 
v. Badger, 101 Mass. 82. é 


Mich.—Myers v. Kalamazoo Buggy 
Co., 19 N.W. 961, 20 N.W. 545, 54 
Mich. 215, 52 Am.R. 811. 


Minn,—Jarvaise Academy of 
Beauty Culture yv. St. Paul Institute 
of Cosmetology, 287 N.W. 183, 183 
Minn. 507. 


Mo.—Grocers’ Journal Co. v. Mid- 
land Pub. Co., 105 S.W. 310, 127 Mo. 
App. 356. 


N.J.—Corbett Bros. Co. v. Rein- 
hardt-Meding Co., 76 A. 248, 77 N.J. 
Eq. 7; Smith v. David H. Brand & Co., 
58 A. 1029, 67 N.J.Eq. 529. 


N.Y.—Merry v. Hoopes, 18 N.E. 714, 
111 N.Y. 415; Glen, ete, Mfg. Co. vy. 
Hall, 61 N.Y. 226, 19 Am.R. 278; Con- 
gress, etc., Spring Co. v. High Rock 
Congress Spring Co., 45 N.Y. 291, 6 
Am.R. 82,.10 Abb.Pr.N.S. 348; Lud- 
wig & Co. v. Claviola Co., 129 N.Y.S. 


' Johns. 


Booth v. Jarrett, 52 How.Pr. 169. 


Pa.—Fulton v. R. E. Sellers & Co., 
4 Brewst 42; Joseph Dixon Crucible 
Co. v. Guggenheim, 2 Brewst. 321. 


Tenn.—Robinson v. Storm, 52 S.W. 
880, 103 Tenn. 40. 


Tex.—Caffarelli v. Western Grocer 
Co., 127 S.W. 1018, 102 Tex. 104 [rev 
(Civ.App.) 108 S.W. 413]. 


Wis.—Tomah Bank y. Warren, 68 
N.W. 549, 94 Wis. 151; Listman Mill 
Co. v. William Listman Milling Co., 
aus 261, 88 Wis. 334, 43 Am.S.R. 


Eng.—Thynne v. Shove, 45 Ch.D. 
577; Banks v. Gibson, 34 Beav. 566, 
55 Reprint 753; Bury v. Bedford, 4 
DeG.J.&S. 352, 69 Eng.Ch. 352, 11 Re- 
print 954; Hall v. Barrows, 4 DeG.J. 
&S. 150, 69 Eng.Ch. 150, 46 Reprint 
873; Leather Cloth Co. v. American 
Leather Cloth Co., 11 H.L.Cas. 5238, 
11 Reprint 1435; Churton v. Douglas, 
174, 70 Reprint 385; Ship- 
wright v. Clements, 19 Wkly.Rep. 599. 


See Cooper v. Hood, 26 Beav. 293, 53 ~ 


Reprint 911 (recognizing the rule). 
N.S.—Robin v. Hart, 23 N.S. 316. 


Ont.—Mossop v. Mason, 18 Grant 
Che 453; 


“The transfer of a plant, business, 
and good will necessarily, by 
operation of law, carries with it the 


right to the trade-mark upon which . 


the business is founded.” Jackson 
ris g Co. v. Cohen, 38 App.D.C. 482, 


“The transfer of the property and 
effects of a business carries with it 
the exclusive right to use such trade- 
marks or trade-names as have been 
used in such business.” Allegretti v. 
Allegretti Chocolate Cream Co., 52 N. 
HE. 487, 488, 177 Ill. 129. 


[a] Title of newspaper as trade- 
mark passes on a sale and delivery of 
the newspaper, the name and good 
will thereof, the plant, and all things 
appertaining thereto. Grocers’ Jour- 
nal Co. v.. Midland Pub. Co., 105 S.w. 
310, 127 Mo.App, 356; Lane v. Smythe, 
46 N.J.Eq. 443. See Platt v. Walter, 
17 L.T.Rep.N.S. 157 (recognizing the 
rule); Ingram v. Stiff, 33 L.T.Rep. 
N.S. 185 (holding that a vendor, who 
had sold a periodical and made a 
covenant not to publish another by 
the same name, could be enjoined 
from publishing another periodical 
with practically the same name). 


[b] Purchaser of propert and 
good will of firm acquires the ens to 
describe himself as the suecessor of 
such firm, even though the firm name 
contains the individual name of one 
of the partners. Chesterman v. See- 
ley, 5 Pa.Dist. 757, 18 Pa.Co. 631. 


[ec] Absolute conveyance of hotel 
property, and appurtenances without 
reservation conveys an _ exclusi 
right to use the hotel name. a5 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Stogop 


‘ 
5 
a 


§ 217) 


is shown.?5 


.the purchaser. 


expressly mentioned, if upon the 
the whole transaction the good will was intended 
_ to pass with the business, trade-marks used there- 
A sale of the premises on which a 
business is conducted,?? or all the tangible property 
of the business,?* does not convey the trade-mark 
of that business. Of course, a trade-mark may pass 
under any general terms of description sufficiently 
Trade-marks pass to the suc- 


in also pass.?1 


broad to include it.?4 
cessors of a business, although no 


being included, does not operate to 


to use the trade-name and marks of the seller.?7 
The consideration for an assignment of a trade- 


mark does not fail if the statute 


Realty Co. v. Marie Antoinette Hotel 
Co., 217 N.Y.S. 106, 217 App.Div. 555. 


[d] Patentee who gives exclusive 
license to another to manufacture 
and sell a patented article for the life 
of the patent, and who at the same 
time transfers the good will of the 
business to the licensee, retains no 
right to the trade-mark on the pat- 
ented article which he can avail him- 
self of during the life of the patent, 
or on its expiration. President Sus- 
pender Co. v. Macwilliam, 238 F. 159, 
151-C.C A] 235 [aff 233° BF. 433) and 
cert den 37 S.Ct. 399, 243 U.S. 636, 61 
L.Ed. 941]; Replogle v. Air-Way Co., 
52 App.D.C. 364, 287 F. 765; Mac- 
William v. President Suspender Co., 
46 App.D.C. 45, 


[e] Foreign liquidation.—The liq- 
uidation in the French courts of the 
properties of the Carthusian monks 
who had long made a liqueur by a 
secret process at their monastery of 
La Grande Chartreuse did not invest 
the liquidator with foreign trade- 
mark rights, so as to preclude the 
monks, after they have removed to 
Spain, where they still make and sell 
the liqueur in accordance with the 
original secret formula, from obtain- 
ing relief against unfair competition 


-or the infringement of their register 


of trade-marks in the United States 
by the French liquidator or those 
claiming under him. Baglin v. Cus- 
enier Co., 31 S.Ct. 669, 221 U.S. 580, 55 


L.Ed. 863 [rev 164 F. 25, 90 C.C.A. 
499]. 
[f] In California, under Civ. Code 


§ 992, the sale of the good will does 
not give the purchaser the right to 
use the personal name of the one 
from whom it is acquired, but this 
does not prevent an impersonal trade- 
mark, although - foes contain une 

of the grantor, from passing to 
hae : Reid v. St. John, 229 
P. 863, 68 Cal.App. 348. 


[g] Written consent.—The pur- 
chaser under Rey. L. c 72 § 5, has no 
right to use in his business the name 
of the seller without the written con- 
sent of the seller or his personal 
representatives. Fairfield v. Lowry, 
93 N.E. 598, 207 Mass. 352. 


21. R. J. Reynolds Tobacco Co. v. 
Allen Bros. Tobacco Co., 151 F. 819; 
Kronthal Waters v. Becker, 137 F. 
649; Lothrop Pub. Co. v. Lothrop, 
etc., Co., 77 N.E. 841, 191 Mass. 3538, 
5 L.R.A.N.S. 1077; Merry v. Hoopes, 
18 N.E. 714, 111 N.Y. 415; Shipwright 
vy. Clements, 19 Wkly.Rep. 599. 


22. Holley Milling Co. v. Salt 


The right to the use of a trade-mark 
will pass to anyone who takes at the same time the 
right to make or sell the particular articles to which 
the trade-mark has been attached.?® 
stock of goods, the good will of the business not 


AND UNFAIR COMPETITION 


construction of 


Conditions. 


will agree.?® 


formal transfer 


A sale of a 


transfer a right 


under which it 


Lake & Jordan Mill & BPlevator Co., 
197 P.-731, 58 Utah 149, 


[a] Ilustration.—A clause in a 
deed conveying a flour mill, one of a 
number owned by grantor, reading, 
“together with the milling plant upon 
said premises, and all buildings, 
equipment, tools, appurtenances, 
rights, and privileges thereto belong- 
ing’ did not transfer the owner’s 
trade-mark to flour, the phrase ‘‘ap- 
purtenances, rights, and privileges 
thereto belonging” being an ordinary 
term of conveyances, and well under- 
stood, includes all those appurtenanc- 
es, etc., which are used in direct con- 
nection with the realty conveyed. 
Holley Milling Co. v. Salt Lake & 
Jordan Mill & Elevator Co., 197 P. 
731, 58 Utah 149. 


23. Ammon & Person v. Narragan- 
sett Dairy Co., 262 F. 880 [aff 252 F. 
276, 254 F. 208]. 


[a] Mlustration.—The sale by a 
tax collector of the plant, product, 
and material of an oleomargarine 
manufacturer, forfeited under Act 
Aug. 2, 1886 § 17 (Comp. St. § 6229), 
does not carry the business, good 
will, or trade-mark. Ammon & Per- 
son v. Narragansett Dairy Co., 262 F. 
880 [aff 252 F. 276, 254 F. 208]. 


24. Morgan v. Rogers, 19 F. 
596; Corbett Bros. Co. v. Reinhardt- 
Meding Co., 76 A. 2438, 77 N.J.Eq. 7; 
Piper v. Laughman, 6 Pa.Co. 232; 
Robin v. Hart, 23 N.S. 316. 


[a] Applications of rule.—(1) “All 
the personal property of the firm” 
is sufficiently broad to include the 
trade-mark. Piper v. Laughman, 6 
Pa.Co. 232. (2) “Assets and effects 
of every kind and nature” include the 
trade-marks. Morgan v. Rogers, 19 
FF, 596. 


25. Frese v. Bachof, 9 F.Cas.No, 
5,110, 14 Blatchf. 432, 13 Off.Gaz. 635; 
Allegretti. v. Allegretti Chocolate 
Cream Co., 52 N.B. 487, 177 Ill. 129 
[aff 76 Ill.App. 581]; Listman Mill 
Co. v. William Listman Milling Co., 
60 N.W. 261, 88 Wis. 334, 43 Am.S.R. 
907; Fish Bros. Wagon Co. v. La 
Belle Wagon Works, 52 N.W. 595, 82 
Wis. 546, 33 Am.S.R. 72, 16 L.R.A. 453. 
See Deitsch v. George R. Gibson Co., 
155 F. 383 (recognizing the rule, but 
holding that plaintiff was not the suc- 
cessor). 


[a] Successor to corporation.— 
The fact that the principal stockhold- 
er and creditor of a corporation, 
which was dissolved, appropriated its 
trade-mark and used it continuously 
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is registered is declared unconstitutional.2% 


The owner of a trade-mark, being 
under no legal obligation to grant such right to an- 
other, may impose upon his assignee such restric- 
tions as he may see proper, and to which his assignee 


Notice of assignment. Where the chief effect of 
a trade-mark is to point out the manufacturer and 
the original place of manufacture, the courts will . 
not protect an assignee who uses the mark on goods 
made at a different place without giving notice of 
the assignment.?° 
long associated with the goods to which it was af- 
fixed before the assignment as to indicate their 
character as completely as their manufacturer or 
place of manufacture, and the assignee affixes it 
to goods of a like character, the courts will protect 
him, although he gives no notice of the assignment.34 


When a trade-mark has been so 


up to the date of application for 
registration with the consent of those 
interested, justified the inference that 
he had become owner of the mark. 
Francis H. Leggett & Co. v. Retzler, 
52 App.D.C. 274, 285 F. 1008. 


26. Filkins v. Blackman, 9 F.Cas. 
No. 4,786, 13 Blatchf. 440; Johnson v. 
Schenck, 13 F.Cas.No. 7,412; Joseph 
Dixon Crucible Co. v. Guggenheim, 
2 Brewst. (Pa.) 321, 339; Leather 
Cloth Co. v. American Leather Cloth 
Co., 11 H.L.Cas. 523, 11 Reprint 1435. 


“The true rule to be deduced from 
these cases would appear to be this: 
That the property or right to a trade- 
mark may pass by an assignment or 
by operation of law, to any one who 
takes at the same time, the right to 
manufacture or sell the particular 
merchandise to which said trade- 
mark has been attached. As a mere 
abstract right, having no reference to 
any particular person or property, it 
is conceded that it cannot exist, and 
so cannot pass by an assignment, or 
descend to a man’s legal representa- 
tives.”” Joseph Dixon Crucible Co. v. 
Guggenheim, supra. 


27. Reeves v. Denicke, 12 Abb.Pr. 
N.S. (N.Y.) 92 [disappr Peterson w. 
Humphrey, 4 Abb.Pr. (N.Y.) 394, and 
foll Howe v. Searing, 19 N.Y.Super. 
354, 10 Abb.Pr. 264, 19 How.Pr. 14}; 
Christy_v. Groves, 2 OhioS.&C.P. 384, 
3 OhioN.P. 293. 


hee Miller v. Billington, 6 Pa.Dist. 


[a] Reason for rule.—‘He may 
reap the advantages of a trade-mark, 
in equity, independently of any statu- 
tory registration.” Miller v. Billing- 
ton, 6 Pa.Dist. 335, 336. : 


29. Coca-Cola Co. v. State, (Tex. | 
Civ.App.) 225 S.W. 791. sts 
30. Manhattan Medicine 


Conan 
Wood, 2 S.Ct. 436, 108 U.S. 218, 27 lL. 
Ed, 706; Layton Pure Food Co. v. 
Church & Dwight Co., 182 F. 24, 104 
C.C.A. 464. : 


fa] Tllustration.—The courts will 
not protect from infringement an as- 
signee who represents by the trade- 
mark that his product was made by 
Dr. Atwood at Georgetown, Mass., 
when in fact Dr. Atwood no longer 
made the medicine, and it was pre- 
pared in New York City. Manhattan 
Medicine Co. v. Wood, 2 S.Ct. 486, 
10% U.S. 218, 27 L.Ed. 706. 


81. Layton Pure Food Co v¥. 
Church & Dwight Co., 182 F. 24, 104 
C.C.A. 464. 


518 [63 C.J.] 


[§ 218] C. Construction, Operation, and Effect. 
The ordinary rules of construction®? apply to as- 
affecting 
Successors or assignees are entitled to 
the same rights as the original proprietor,?+ and 
the assignee of a trade-mark is subject to the same 
defenses, that could be asserted against the as- 
signor,?> So an assignee cannot claim the prior use 
of the trade-mark by his assignor as grounds for 
protecting his mark, where the use of such mark 
An assignee of a 
trade-mark, while succeeding to the right to vend 
his goods thereunder, gains no such right as will 
entitle him so to change the mark as to make it con- 


signments and contracis 


j 33 
rights. 


by the assignor was illegal.?® 


32. See Contracts §§ 481-592. 
33. See cases infra this section. 


fa] Construction of contract of 
which assignee unaware.—State- 
ments rendered by the manufacturer 
under a contract between the owner 
of a trade-mark and the manufactur- 
er of the articles covered thereby, 
are not available to the assignee, as 
showing a construction of the con- 
tract by the parties themselves, 
where it appears that the assignee 
knew nothing of the statement until 
it was offered in evidence. Miller 
v. Billington, 45 A. 372, 194 Pa. 452. 


{b] Practical interpretation of 
ambiguous contract providing for the 
dissolution of a corporation, by the 
parties, is conclusive as respects the 
right to use the corporate name and 
trade-marks. Dworsky y. Herstein, 
202 N.Y.S. 72, 207 App.Div. 333. 


{c] Right to replace parts.— 
Where contract for sale of baking 
-machine and right to manufacture 
-eones reserved right in seller to use 
-four-point machine mentioned, seller, 
installing six-point irons on machine, 
did not violate contract. Martin v. 
Consolidated Cone Co., 114 So. 37, 216 
Ala. 551. 


{d] Failure to perform collateral 
agreements, not shown to be includ- 
ed in the transfer of the business and 
good will, does not affect the title of 
the trade-mark in the assignee, as 
this would be an inclusion of some- 
thing in the contract which was not 
-placed there by the parties. Replogle 
Vv. meee Co., 52 App.D.C. 364, 287 
F. 765. 


fe] Particular contract construed. 
—Kellogg v. Kellogg Toasted Corn 
Flake Co., 180 N.W. 397,.212 Mich. 95; 
Reliance Cigar Factory v. Royal Bank 
of Can., 14 Que.K.B. 432. 


34. American Crayon Co. v. Prang 
Co., 38 F.(2d) 448 [vacating 28 F.(2d) 
-515]; Peck v. Peck Bros. Co., 113 F. 
291, 51 °C.C.A. 251, 62 L.R.A, 81 [cert 
den 23 S.Ct. 843, 187 U.S. 6438, 47 L. 
Ed. 346]; Kentucky Distilleries, etc., 
Co. v. Wathen, 110 F. 641; Interna- 
tional Silver Co. v. Simeon L. & 
George H. Rogers Co., 110 F. 955; 
Cuervo v. Landauer, 63 F. 1003; Wal- 
ton v. Crowley, 29 F.Cas.No. 17,133, 3 
Blatchf. 440; Merry v. Hoopes, 18 
Nee 4) LD INA Ys 415s) (Cutter: vy 
Gudebrod Bros. Co., 61 N.Y.S. 225, 44 
Avp.Div. 605 [aff 61 N.E. 887, 168 
N.Y. 512]; Kinney Tobacco Co. vy. 
Maller, 6 N.Y.S. 389, 53 Hun 340. 


35. Waukesha Hygeia Mineral 
Springs Co. v. Hygeia Sparkling Dis- 
tilled Water Co., 63 F. 438, 11 C.C.A. 
20d 

[a] Illustration.—The assignee of 
a trade-mark is bound by a‘ contract 
entered into by the assignor with an- 


TRADE-MARKS, TRADE-NAMES, 


change.?? 
trade-mark 


business. ?® 


other person using a similar trade- 
mark, although such a contract was 
not such a transfer of the right to 
use a trade-mark as would be entitled 
to record in the patent office. Wau- 
kesha Hygeia Mineral Springs Co. v. 
Hygeia Sparkling Distilled Water Co., 
G3 438) 1 ©. CA 21: 


{b] Reason for rule.—“No larger 
claim can be maintained than was 
possessed by the source of title.” 
Waukesha Hygeia Mineral Springs 
Co. v. Hygeia Sparkling Distilled Wa- 
ter Co., 63 F. 438, 442, 11 C.C.A. 277. 


36. Hazelton Boiler Co. vy. Hazel- 
pon Tripod Boiler Co., 30 N.H. 339, 142 
Ill. 494. 


[a] Tlustration.—An incorporated 
assignee cannot claim the prior use 
of the trade-mark ‘Hazelton Boiler 
Co.” when its assignor was an un- 
incorporated association using a cor- 
porate name in violation of the law. 
Hazelton Boiler Co. v. Hazelton 
Peed Boiler Co., 30 N.E. 339, 142 111. 


[b] Reason for rule.—“If the Ken- 
nedys themselves were here as in- 
dividuals or copartners seeking to 
have their exclusive use of such cor- 
porate name protected, the sufficient 
and conclusive answer to their prayer 
would be that their use of it was in 
violation of our criminal statute, and, 
instead of entitling them to protec- 
tion, justly expose them to punish- 
ment. And if they, as copartners, ob- 
tained no rights to said name which 
they could ask the courts of this 
state to protect, it is impossible to 
see how the complainant can justly 
invoke the aid of our courts to protect 
rights to said name to which it 
claims to have succeeded by assign- 
ment from them.” Hazelton Boiler 
Co. v. Hazelton Tripod Boiler Co., 30 
N.E. 339, 344, 142 Ill. 494. 


37. In re Reisch Brewing Co., 39 
App.D.C. 445. 


38. U.S.—Goldwyn Pictures Cor- 
poration v. Goldwyn, 296 F. 391. 


Ill.—Frazer y. Frazer Lubricator 
Co., 18 N.E. 639, 642, 121 Ill. 147, 157, 
2 Am.S.R. 78. 


Mass.—Russia Cement Co. v. Le 
Page, 17 N.E. 304, 147 Mass. 206, 9 
Am.S.R. 685. 


Mich.—Weisman v. Kuschewski, 
219 N.W. 987, 243 Mich. 223. 


Mo.—Probasco vy. Bouyon, 1 Mo. 
App. 241. 


Pa.—Ayer vy. Hall, 3 Brewst. 509. 


Eng.—Churton vy. Douglas, Johns. 
174, 70 Reprint 385. 


“Before the making of the contract 
Frazer, like any other person who had 
not voluntarily parted with it, had 
the right to use his own name con- 


Assignment of use of personal name. 
who has made his mame into a trade-mark, and 
transferred it along with the business to another, 
cannot afterward resume it in carrying on the same 
business,?® but the courts will not protect the ven- 
dee to keep the name unused, when he does not em- 
ploy it as a trade-name in carrying on the assigned 
An intention to part with the right to 
use one’s own name and to transfer the exclusive 
right to use.it to another will not readily be pre- 
sumed but must be clearly shown.*® An assignment 


flict with one already in use at the time of the 


A person, 


ducting his own business, either by 
himself or in connection with others, 
provided it was done in a proper and 
legitimate way. The right to thus 
use his own name was a valuable 
one, rendered doubly so in his case, 
because it was that of a discoverer 
of a valuable and popular article of 
trade then being manufactured and 
sold on the market by himself under 
that name. But this right, like most 
other property rights, was the sub- 
ject of sale and transfer, and as we 
have already seen he did for a valua- 
ble consideration so dispose of it. 
The question is now, will equity per- 
mit him and those acting in concert 
with him to defeat the right and 
title thus disposed of in the hands of 
the assignee of his grantees? The 
principle seems to be well settled 
that, where a party sells out an es- 
tablished business, and with it his 
own name to be used in connection 
with such business, he cannot after- 
wards resume it in carrying on the 
same business.” Frazer v. Frazer 
Lubricator Co., supra. 


39. Tygert-Allen Fertilizer Co. v. 
J. E. Tygert Co., 7 Pa.Dist. 430. 


[a] Purchaser of right to use firm 
name has no right to use it in such 
a way as to subject a person whose 
name is part of the firm name to a 
nartnership ‘liability. Chesterman v. 
Seeley, 5 Pa.Dist. 75%, 18 Pa.Co. 329 | 


40. U.S.—Piggly Wiggly Corpora- 
tion v. Saunders, 1 F.(2d) 572 [mod 30 
F.(2d) 385]; Guth Chocolate Co. vy. 
Guth, 215 FF. 750. [aff 224-F. 932, £40 
C.C.A. 410 (cert den 36 S.Ct. 161, 239 
U.S. 640, 60 L.Ed. 481)]; Young v. 
Jen 30 F.Cas.No. 18,159, 3 Hughes 
74. 

Ill.—Ranfit v. Reimers, 65 N.E. 720, 
200 Ill. 386, 60 L.R.A. 291; Hazelton 
Boiler Co. v. Hazelton Tripod Boiler 
Co., 30 N.E. 339, 142 Ill. 494. 


Ky.—Mattingly v. Stone, 12 S.W. 
467, 12 Ky.L. 72 [aff 14° S.W. 47]. 


Mass.—Hoxie v. Chaney, 10 N.E. 
713, 143 Mass. 592, 58 Am.R. 149. 


N.Y.—Cutter v. Gudebrod Bros. Co., 
61 N.Y.S. 225, 44 App.Div. 605 [aff 
55 N.Y.S. 298, 36 App.Div. 362, and 
aff 61 N.E. 887, 168 N.Y. 512]; Howe 
v. Searing, 19 N.Y.Super. 354, 10 Abb. 
Pr. 264, 19 How.Pr. 14; Scheer v. 
American Ice Co. 66. N.Y.S. 3, 32 
Misc. 351; Bellows v. Bellows, 53 N. 
Y.S. 853, 24 Misc. 482, 6 N.Y.Ann.Cas. 
170; Prince Mfg. Co. v. Prince’s Me- 
tallic Paint Co., 20 N.Y.S. 462 [rev 
15 _ N.Y.S. 249, 60 Hun 583, rev 31 
N.E. 990, 185 N.Y. 24, 17-L.R.A. 129]; 
Helmbold v. H. T. Helmbold Mfg. 
Co.,, 17 Am.L.Reg.N.S. 169. 


Pa.—Tyegert-Allen Fertilizer Co. v. 
J. KE. Tygert.Co,, 7 Pa Dist. 430. 


Eng.—Levy v. Walker, 10 Ch.D. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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§$§ 218-219] 
of good will authorizes the use of the assignor’s name 
so as to show that the business was the one former- 
ly carried on by him,‘*! but it may not be used in 
such a way as to expose him to liability*? or hold 
him out as the proprietor of such business.4? The 
mere transfer of a business coupled with a cove- 
nant by the vendor not to engage in the same busi- 
ness does not authorize the vendee to conduct the 
business in the vendor’s name.** A mere sale of busi- 
ness to a corporation which embodies the seller’s 
name in its corporate title does not prevent the seller 
from entering into the same kind of business under 
his own name,*® as long as he does not employ such 
name in a manner or form to lead customers to believe 


that they were purchasing the corporation’s prod- 
ucts.*® 


Agreement as to use of particular marks. A con- 
tract between claimants of conflicting trade-marks, 
or between assignor and assignee, as to the use 
each shall make of particular marks or names, even 
their own personal names, is valid and binding upon 
such parties and their assignees and successors.*? 


Competition by assignor. The assignor of an as- 
signable trade-mark will not be permitted to use 
it thereafter in competition with his assignee or the 
latter’s suecessors,*® for this would be an appropria- 
tion of the good will which he has sold.4® The as- 
signor may subsequently acquire a new trade-mark in 
which the assignee will have no interest,®° notwith- 


436; Scott v. Rowland, 26 L.T.Rep. 
N.S. 391. But see Thynne v. Shove, 
45 Ch.D. 577; Hudson v. Osborne, 39 }10 
Behe s9; Reeves v. 


AND UNFAIR COMPETITION 


Schuyler, 79 N.Y. 490, 35 Am.R. 543; 
Howe v. Searing, 19 N.¥.Super. 354, 
Abb Pr. = (2645919 Shower rms 145 


Denicke, 


[68° Cag.) 519: 


standing the assignor engaged in the same busi- 
ness in violation of his contract.°1 An agreement 
obligating defendant to refrain from using a cer- 
tain word as a trade-mark does not entitle plaintiff 
to enjoin the use thereof in defendant’s corporate 
name.>? 


Estoppel by contract. One who by contract, for 
a valuable consideration, agrees that certain trade- 
marks belong to another and that he will not use 
them is estopped from claiming that the devices 
are not subject to appropriation as valid trade- 
marks.°* So a manufacturer who agrees to put com- 
plainant’s trade-mark on articles made for him is 
estopped to deny complainant’s title to such trade- 
mark.°* Where a grantee of an exclusive sales agen- 
cy agrees that the trade-name shall belong to the 
manufacturer of the product, it cannot after the ex- 
piration of the sales contract assert ownership of — 
the name as against the manufacturer.®® 


An agreement for a future assignment of trade- 
mark is not a present assignment of the trade-mark 
or good will.5® 


Upon rescission of a contract whereby a manu- 
facturer was to make the article and place complain- 
ant’s trade-mark thereon, the manufacturer has no 
right to sell articles bearing such trade-mark which 
had not been marked at the date of rescission.*? 


[§ 219] D. Insolvency and Bankruptcy. Trade- 


C.C.A. 101 [rev 58 F. 347]; Le Page 
Co. v. Russia Cement Co., 51 IF. 941, 
2° (G3CVA.. 555, 17% Ln RvA. 33543" Oakes 


12 Abb.Pr.N.S. |v. Tonsmierre, 49 F. 447, 4 Woods 
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fa} All “assets” insufficient to in- 
clude personal name.—A sale of all 
the “assets, profits, and emoluments” 
is insufficient to show an intention in 
the grantor to divest himself of the 
right to use his own name in any 
business in which he might see prop- 
er, although the trade-name of -the 
former business included his person- 
al name. Hazelton Boiler Co. v. Ha- 
zelton Tripod Boiler Co., 30 N.E. 339, 
142 Ill. 494. 


[b] Covenant not to carry on sim- 
ilar business in the same city, com- 
bined with a sale of the good will of 
the business, is insufficient to give 
the vendee the right to use the ven- 
dor’s personal name as a trade-mark. 
Howe v. Searing, 19 N.Y.Super. 354, 
10 Abb.Pr. 264, 19 How.Pr. 14. 


[c] Assignment of patent.—Mere 
assignments of patents did not carry 
the right to use the patentee’s name 
in connection with the products man- 
ufactured under such assignments. 
Dr. A. Reed Cushion Shoe Co. v. 
Frew, 162 F. 887, 89 C.C.A. 577. 


{dj In California, under Code Civ. 
Proc. § 1860, declaring matters which 
may be considered for proper con- 
struction of an instrument, inquiry 
into the situation of the parties to, 
and subject of, the instrument of sale 
of a drug business, is proper rela- 
tive to the question of the right to 
use the name or names under which 
the business was conducted. Reid v. 
St. John, 229 P. 863, 68 Cal.App. 348. 


41. Thynne v. Shove, 45 Ch.D. 577. 
42. Thynne v. Shove, supra. 
43. Thynne v. Shove, supra. 


44. Scheer v. American Ice Co., 66 
. 8, 82 Mise. 351 [cit Morgan v. 


See also generally supra §§ 118- 


CNEY9 29; 


45. American Bosch Magneto Cor- 
poration v. Robert Bosch Magneto 
Cox 215 N.¥:S).°387,2127) Mise. P1292 


[a] TIllustration.—A sale of the 
seller’s rights for the United States 
to patents previously obtained relat- 
ing to magneto ignition, good will, 
and contracts relating thereto, is not 
a negative covenant not to engage in 
business in the United States, nor to 
convey exclusive use of the Seller’s 
name. American Bosch Magneto 
Corporation v. Robert Bosch Magne- 
to Co., 215 N.Y.S. 387, 127 Misc. 119. 


46. American Bosch Magneto Cor- 
poration v. Robert Bosch Magneto 
Co., supra. 


47. Spieker v. Lash, 36 P. 362, 102 
Cal. 38; Russia Cement Co. v. Le 
Page, 17 N.E. 304, 147 Mass. 206, 9 
Am.S.R. 685; Probasco v. Bouyon, 
1 Mo.App. 241; New York Polyclinic 
Medical School, etc. v. King, 57 N.Y. 
S. 796, 27 Mise. 250. See Hornbostel 
v. Kinney, 17 N.E. 666, 110 N.Y. 94 
[aff 52 N.Y.Super. 41 (holding that 
there was no agreement between li- 
censee and licensor giving the latter 
a right in common in the former’s 
trade-mark) ]. 


[a] Use with other names.—An 
agreement giving a corporation the 
full right to use the name of an in- 
dividual in continuing the business 
gives it the right to couple part of 
the name with other names. Hous- 
ton y. Magrane, 99 N.E. 460, 212 
Mass. 569. 


48. U.S.—American Crayon Co. v. 
Prang Co., 38 F.(2d) 448 [vacating 
28 F.(2d) 515]; Peck v. Peck Bros. 
Cor tise h, 29 leend CLC.As 2515 625k, 
A. 81 [cert den 23 S.Ct. 843, 187 U.S. 
643, 47 L.Ed. 346]; Chattanooga Med- 
icine Co. v. Thedford, 66 F. 544, 14 


547. 
Ala.—Kyle v. Perfection Mattress 


Co., 28 So. 545, 127 Ala. 39, 85 Am.S. 
78, 50 L.R.A. 628. 


Cal.—Spieker v. Lash, 36 P. 362, 
102 Cal. 38. 


Ill. Frazer v. Frazer Lubricator 
Co5° 13 N:E.-639, 121 Di, 247, 2-Am:Ss 
Ree. 


Me.—Symonds v. Jones, 19 A. 820, 
82 Me. 302, 17 Am.S.R. 485, 8 L.R.A. 
570. 


Mass.—Russia Cement Co. v. Le 
Page, 17 N.E. 304, 147 Mass. 206, 9 
Am.S.R. 685. 


N.Y.—Ludwig & Co. v. Claviola Co., 
129 N.Y.S. 310, 144 App.Div. 388. 


Wis.—Listman Mill Co. v. William 
Listman Milling Co., 60 N.W. 261, 88 
Wis. 334, 48 Am.S.R. 907; Fish Bros. 
Wagon Co. v. La Belle Wagon Works, 
52 N.W. 595, 82 Wis. 546, 33 Am.S.R. 
72,16 L.R.A, 453. 


49. See Good Will § 16. 


50. Burch v. Toledo Plow Co., 15 
OhioCir.Ct. 482, 8 OhioCir.Dec. 201. 


51. Burch v. Toledo Plow Co., su- 
pra. 

52. HWastman Kodak Co. v. Weil, 
243 N.Y.S. 319, 1387 Misc. 506. 


53. Fit. Stanwix Canning Co. v. 
William McKinley Canning Co,, 63 
N.Y.S. 704, 49 App.Div. 566. 


54. Ritz Cycle Car Co. v. Driggs- 
Seabury Ordnance Corp., 237 F. 125. 


55. Lawrence-Williams Co. v. So- 
ciété Mnfants Gombault et Cie, 22 
F.(2d) 512 [cert den 48 S.Ct. 214, 276 
U.S. 619, 72 L.Ed: 735]. 


56. Crossman v. Griggs,71 N.E. 
560, 186 Mass. 275. 


57. American Thermos Bottle Co.. 
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marks and trade-names, other than personal ones, 
are property and pass to an assignee for the benefit 
of creditors, and may be sold in bankruptcy, in con- 
nection with the business and good will.®® They 
cannot, of course, be sold in gross.°® The purchaser 
of all the assets, interests, rights, and property of 
an insolvent firm which has made an assignment for 
the benefit of creditors obtains an exclusive right 
to the trade-mark of the firm,®® and the trade-name 
of the firm to the extent that the new business can 
be designated a successor to the original one.°* 
Bankruptey, or a general assignment for creditors, 
will not operate to deprive the bankrupt or assignor 
of the right to use his own name in his own business, 
although it is the same business.°? The right to 
vend the property assigned for the benefit of credi- 
tors, in the name and under the personal mark of 
the assignor, passes to the assignee, but the right 
is limited to the property in existence.** An emblem 
or trade-mark, associated with the personal skill 
and knowledge of the owner, does not pass by an 
assignment in bankruptcy.** The assignee for the 
benefit of creditors of a corporation does not take 
the right to use the name of a stockholder as a trade- 
mark or a trade-name, where the corporation had a 
mere revocable license.®> A general assignment is 
inoperative in respect of passing a right to a trade- 


v. W. T. Grant Co., 282 F. 426 [aff 
279 FB. 151]. 
58. U.S.—Dr. S.A. Richmond|?% 16 L-R.A. 453. 


Nervine Co. v. Richmond, 16 S.Ct. 30, 


159 U.S. 293, 40 L.Hd. 155; Menendez | 213; 
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Wagon Co. v. La Belle Wagon Works, 
52 N.W. 595, 82 Wis. 546, 33 Am.S.R. 


Eng.—In re Wellcorne, 
Longman v. Tripp, 2 B.&P.N.R. 
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mark if the right was not inventoried by the trustee 
or appraisers and never claimed by the trustee or 
the creditors of the insolvent, nor in any manner 
disposed of under the assignment.°° 


Right to review order of referée. The bankrupt 
has no such interest in the trade-name of the busi- 
ness as will entitle him to have a review of the or- 
der of the referee confirming a sale of the same.** 


[§ 220] EB. Attachment and Execution. A trade- 
mark cannot be seized and sold upon execution or 
attachment, apart from the business in which it 
has been used.¢® A partner’s interest in the firm 
name or trade-mark has been held not to be subject 
to execution and sale.®® 


[§ 221] F. Inheritance and Succession. Trade- 
marks do not descend to a man’s legal representa- 
tives in gross, but only in connection with the busi- 
ness and its good will.7° They do descend, however, 
in connection with the descent and transfer of the 
business.7! After the trade-mark has been used for 
some time in the business subsequent to the death 
of decedent, his personal representatives have no 
such interest in the trade-mark, unconnected with 
the business, as will entitle them to bring a bill to 


67. In re Sawilowsky, 284 F. 975. 


68. Milliken v. Dart, 26 Hun (N. 
Y.) 24; Prince Mfg. Co. v. Prince’s 
Metallic Paint Co., 20 N.Y.S. 462 [rev 
15. N.Y.S. 249, 60 Hun 583 (rev. 31 


32. Ch.D. 


v. Holt, 9 S.Ct. 1438, 128 U.S. 514, 32 
L.Ed. 526; Kidd v. Johnson, 100 U.S. 
617, 25 L.Hd. 769; Woodward v. 
White Satin Mills Corporation, 42 F. 
(2d) 987 [aff 34 F.(2d) 158]; Sawil- 
owsky vy. Brown, 288 F. 533 [den pet 
to superintend and revise 284 F. 975]; 
S. F. Myers Co. v. Tuttle, 183 F. 235, 
188 F. 532; Peck v. Peck Bros.-Co., 
713-2. 291, 51 C.C.A. 2515" 62) LRA. 
81 [cert den 28 S.Ct. 843, 187 U.S. 643, 
47 L.Hd. 346]; Sarrazin v. W. R. Irby 
Cigar, ete, Co. 938 F. 624, 35 C.C.A, 
496, 46 L.R.A. 541; Morgan v. Rog- 
ae 19 F. 596; Pepper v. Labrot, 8 F. 


Ala.—G. B. McVay & Son Seed Co. 
v. McVay Seed & Floral Co., 79 So. 
116, 201 Ala. 644. 


a aa v. Marx, 205 Ill.App. 


Iowa.—lIowa Seed Co. v. Dorr, 30 
N.W. 866, 70 Iowa 481, 59 Am.R, 446. 


Ky.—E. H. Taylor, Jr. & Sons Co. 
v. Taylor, 85 S.W. 1085, 124 Ky. 173, 
27 Ky.L. 625. 


Md.—Wilmer v. Thomas, 22 A. 403, 
74 Md. 485, 13 L.RiA. 380; Witthaus 
v. Braun, 44 Md. 303, 22 Am.R. 44. 


Mass.—Lothrop Pub. Co. v. Loth- 
rop, ete., Co., 77 N.E. 841, 191 Mass. 
353, TRANG See LO. WEL ORG: move 
Chaney, 10 N.E. 713, 148 Mass. 592, 58 
Am.R.:. 149; Warren v. Warren 
Thread Co., 184 Mass. 247. 


N.Y.—Julius Bien Co. v. Franklin, 
151 N.Y.S. 23, 87 Mise. 484; Matter 
of Swezey, 62 How.Pr. 215 [aff 10 
Daly 107, 64 How.Pr. 353]; Matter 
of Knox, 1 N.Y.Month.L.Bul. 47. 


Ohio.—Burkhardt v. A. E. Burk- 
hardt Fur, ete, Co., 9 OhioS.&C.P. 
84, 4 OhioN.P. 358; McDonald v. Pitz, 
25 OhioN.P.N.S. 243. 


Wis.—Tomah Bank v. Warren, 68 
N.W. 549, 94 Wis. 151; Fish Bros. 


67, 127 Reprint 547; Bury v. Bedford, 
4 DeG.J.&S. 352, 69 Eng.Ch. 272, 46 
Reprint 954; Hall v. Barrows, 4 DeG. 
J.&S. 157, 69 Eng.Ch. 116, 46 Reprint 
873; Edelsten v. Vick, 1 Eq.Rep. 413, 
11 Hare 78, 23 Eng.L.&Hq. 51, 45 Ene. 
Ch. 78, 68 Reprint 1194; Hudson v. 
Osborne, 39 L.J.Ch. 79; Mottley v. 
Downmann, 6 L.J.Ch. 308, 3 Myl.&C. 
1, 14 Eng.Ch. 1, 40 Reprint 824. 


N.S.—Robin v. Hart, 23 N.S. 316. 
59. See supra § 214. 


60. Hegeman v. Hegeman, 8 Daly 
(N.Y.) 1. 


61. Hegeman v. Hegeman, 8 Daly 
ONY.) 1. 


62. Iowa Seed Co. v. Dorr, 30 N. 
W. 866, 70. Iowa 481, 59 Am.R. 446; 
Cutter v. Gudebrod Bros. Co., 61 N. 
Y.S. 225, 44 App.Div. 605 [aff 61 N.E. 
887, 168 N.Y. 512]; Julius Bien Co. 
v. Franklin, 151 N.Y.S. 23, 87 Misc. 
434; Bellows v. Bellows, 53 N.Y.S. 
853, 24 Mise. 482, 6 N.Y.Ann.Cas, 170; 
Helmbold v. Henry T. Helmbold Mfg. 
€o;..638*HomPr. NY.) 4538 “Criutt- 
well v.. Lye, 17 Ves.Jr. 335, 34 Re- 
print 129. See Sawilowsky v. Brown, 
288 EF. 533 [den petition to superin- 
tend and revise 284 F. 975] (recog- 
nizing the rule). 


68. Cutter v. Gudebrod Bros. Co., 
55 N.Y.S. 298, 86 App.Div. 362 [aff 61 
N.Y.S. 225, 44 App.Div. 605, and 61 
N.E. 887, 168 N.Y. 512]. 


64 Lowell Lamb & Co. v. Hersko- 
vits, 198 N.Y.S, 55, 204 App.Div. 407 
at eee dism 144 N.E. 897, 288 N.Y. 


65. Cutter v. Gudebrod Bros. Co., 
61 N.Y.S. 225, 44 App.Div. 605 [aff 61 
N.H.) 887, 168 N.Y. 5612]; Cutter v. 
Gudebrod Bros. Co., 55 N.Y.S. 298, 36 
App.Div. 362. 


66. Bradley v. Norton, 33 C : 
157, 87 Am.D. 200. ae 


N.E. 990, 135 N.Y. 24,17 L.R.A. 129)]; 
Gegg v. Bassett, 3 Ont.L. 268. 


69. Taylor v. Bemis, 23 F.Cas.No. 
13,779, 4 Biss. 406. - 


[a] Reason for rule.—‘“It is too 
shadowy a right for the court to in- 
terfere.” Taylor Vv. Bemis, 23 F.Cas. 
No. 13,779, 4 Biss. 406. 


70. Filkins v. Blackman, 9 F.Cas. 
No. 4,786, 13 Blatchf. 440; Pratt’s . 
eget os A. 878, 117 Pa. 401,°2 Am. 


[a] Will passing name of newspa- 
per.—The name of a newspaper is in 
the nature of a trade-mark, and pass- 
es by assignment with the business 
in which it is used, but, apart from 
the business, it confers no right of 
ownership; and so, in a controversy 
to determine the owners of a newspa- 
per plant according to the provisions 
of a will, plaintiffs can have no right 
in the name of the paper as an ele- 
ment of value, unless the material 
property itself is held to pass to 
them under the will. Seabrook v. 
Grimes, 68 A. 883, 107 Md. 410, 126 
Am.S.R. 400, 16 L.R.A.N.S. 483. 


71. Hegeman v. Hegeman, 8 Daly 
(N.Y.) 1; Bingham School v. Gray, 
30 S.H. 304, 122 N.C. 699, 41 L.R.A. 
243. See Seabrook v. Grimes, 68 A. 
883, 107 Md. 410, 126 Am.S.R. 400, 16 
L.R.A.N.S. 483; Huwer’ v.. Dan= 
nenhoffer, 82 N.Y 499; Baldwin v. 
Von Micheroux, 25 N.Y.S. 857, 859, 
5 Misc. 386 (all recognizing the rule). 


[a] Failure to file certificate show- 
ing transfer of business carried on 
under an assumed name as required 
by Remington Comp. St. §§ 9976-9980 
does not prevent an executor from 
enjoining use of the name by an in- 
fringer. Union Trust Co. of Spo- 
Se v. Quigley, 259 P. 28, 145 Wash. 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 221-222] 


prevent infringement.7? 


[§ 222] G. Licenses. A naked license to use a 
trade-mark is of no more validity than a naked 
assignment thereof; both are void.73 A license to 
use the trade-mark on different goods from those 
in connection with which it was acquired and used 
is void.** However, a trade-mark or trade-name may 
be so assigned with the business as to create a limited 
interest in it by way of license to use such trade- 
mark or trade-name.7® A patentee, who has adopted 
and registered a trade-mark, may license the use 
of the trade-mark in connection with the patent 
without losing his rights in the mark.76 


Implied from sale. A retailer who deals in genuine 
goods supplied by the manufacturer has merely a 
license to use the trade-mark or name during the con- 
tinuance of such dealing.77 The sale of goods with 
trade-marks impressed thereon earries with it the 
right to use such trade-marks upon the particular 
goods soid,7® but not on other goods, although made 
in part from the genuine goods.7® So, a sale of ma- 
terials by the owner of a trade-name does not give 
the buyer a license to add other elements to such 
materials and thus manufacture an article infring- 
ing on the seller’s righis.°° 
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“Orpheum” to designate the theater 
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Title of licensee. A license to use a trade-mark 
does not pass title to the licensee.81 A person who 
has but a mere license to use a trade-mark cannot 
assign it so as to give an exclusive right against the 
owner of such trade-mark.’? 


Competition by licensor. The owner of a trade- 
mark who grants another a license to use the mark 
of the goods with which its use is connected and 
abandons its use himself cannot afterward either 
deprive his assignee of the right to its use,3* or set 
up an adverse use.®* 


Revocability. Ordinarily, a license to use anoth- 
er’s trade-mark or trade-name given without con- 
sideration is revocable;8® but a license to use a 
firm-name given to a purchaser of its property who 
has built up the business and created his own good 
will under that name is irrevocable.8*® 


Expiration. On termination of the license, the 
right of the licensee to use such trade-mark or trade- 
name ceases.8* A patentee who has adopted and 
registered a trade-mark on termination of a license 
to use the trade-mark is reinvested with full title to 
it, with the right to protection against its continued 
use by the licensee.** <A sale of the licensor’s inter- 


83. MacWilliam v. President Sus- 


72. Sohier v. Johnson, 111 Mass. 
238. Seal he Se “ak ge we the pander Co., 46 App.D.C. 45; Love v. 
bar ; a rpheum Circui ompany for seven atimer, 32 Ont. 231. 
bat Silusteation.—- Where tie, tes years’ use of the building, the use of S45 “Mae William) wo opresidemtacwss 


tator directed in his will that a new 
firm was to be organized to carry on 
the business, which firm was organ- 
ized and carried on the business for 
seventeen years, on dissolution of the 
new firm, the trade-mark did not re- 
vert back to the executors so as to 
give them the right to maintain a 
bill enjoining defendant from using 
the trade-mark. Sohier v. Johnson, 
111 Mass. 238. 


73. Lea v. New Home Sewing 
Mach. Co., 139 F. 732; Mayer Fer- 
tilizer & Junk Co. v. Virginia-Caro- 
lina Chemical Co., 35 App.D.C. 425; 
Kellogg v. Kellogg Toasted Corn 
Flake Co., 180 N.W. 397, 212 Mich. 
95; Detroit Creamery Co. v. Velvet 
Brand Ice Cream Co., 153 N.W. 664, 
187 Mich. 312; Seeck & Kade v. Per- 
tussin Chemical Co., 256 N.Y.S. 567, 
235 App.Div. 251. See supra § 214. 


74, Lea v. New Home Sewing 
Mach. Co., 139 F. 732. 


Assignees are subject to same rule 
see supra § 214. 


75. Greacen v. Bell, 115 F. 553; 
Batcheller v. Thomson, 93 F. 660, 35 
CCEA S82: 

[a] During entire corporate ex- 
istence.—A contract transferring 
_ from a firm to a corporation the right 

to use a trade-name “during its en- 
tire corporate existence” transfers a 
property right in the name, and not 
a mere personal license to use it. 
Julius Bien Co. v. Franklin, 151 N. 
Y.S. 23, 87 Misc. 434. 


[b] Extent of license to “use” un- 
ion label.—A. license to “use” a union 
label on laundry slips involves the 
eirculation of the facsimile of the 
label, and not the physical use of 
stamping such label on the _ slips, 
consequently, a facsimile of the la- 
bel cannot be circulated on slips after 
the termination of the license, al- 
though they were so stamped before 
the license was revoked. Wetzel vy. 
Clise, 268 P. 161, 148 Wash. 75. 


[ec] Prior use not license.—Where 
owners of a theater used the name 


such name by the theater owners was 
not by license. New York Life Ins. 
Co. v. Orpheum Theater & Realty Co., 
171 P. 534, 100 Wash. 573. 


[d]. Contract held to give license 
to use trade-mark.—Philip A. Singer 
& Bro, v. A. Hollander & Son, 145 A. 
621, 104 N.J.Eq. 352. 


76. Hoffman v. B. Kuppenheimer 
& Co., 183 F. 597; ‘Adam v. Folger, 
120 F. 260, 56 C.C.A. 540; Martha 
Washington Creamery Buttered 
Flour Co. v. Martien, 44 F. 473. 


77. Joseph Laurer Brewing Co. v. 
Ehresman, 111 N.Y.S. 266, 127 App. 
Div. 486. 


78. Caswell v. Hazard, 24 N.E. 707, 
121 N.Y. 484, 18 Am.S.R. 833. 


fa] Dealer in sewing machines, 
who has purchased old machines 
bearing the trade-mark of the man- 
ufacturer, will not be restrained 
from selling them with the same 
mark. Singer Mfg. Co. v. Bent, 41 
F. 214 [rev on other grounds 16 S.Ct. 
1016, 163 U.S. 205, 41 L.Ed. 131]. 


79. Charles E. Hires Co. v. Xepa- 
pas, 180 F. 952. 


80. Art Metal Works v. Cunning- 
ham Products Corporation, 242 N.Y.S. 
294, 137 Misc. 429. e 


$1. Kidd v. Johnson, 100 U.S. 617, 
619, 25 L.Ed. 769; J. EF. Rowley Co. 
v. Rowley, 18 F.(2d) 700; Hicks v. 
Anchor Packing Co., 16 #.(2d) 723; 
Vermont Maple Syrup Co. v. F. N 
Johnson Maple Syrup Co., 272 F. 478 
Batcheller v. Thomson, 93 F. 660, 35 
C.C.A. 5382-[rev 86 F. 630]. 


“He allowed the use of it [the 
trade-mark] on packages containing 
the whiskey manufactured by them; 
but it no more became partnership 
property from that fact than did the 
realty itself, which he also owned, 
and on which their business was con- 
ducted.” Kidd v. Johnson, supra. 


g2. A BC Stores v..T. S. Richey 
& Co., (Tex.Commn.App.) 280 S.W. 
177 [rev (Civ.App.) 266 S.W. 551]. 


’ 


pender Co., 46 App.D.C. 45. 


85. Benioff v. Benioff, 222 P. 835, 
64 Cal.App. 745. 


[a] Novation of previous license. 
—A contract purporting to grant an- 
other a license to use a trade-mark, 
unsustained by an adequate consid- 
eration, will not act as an abrogation 
or novation of a previous contract 
providing for a license to use such 
trade-mark. Andrew Jergens Co. v. 
Woodbury, Inc., 273 F. 952 faff 279 
F. 1016 (cert den 43 S.Ct. 92, 260 U. 
S. 728, 67 L.Ed. 484)]. 


86. Tanner-Brice Co. v. Sims, 
(Ga.) 161 S.E. 819; Harris v. Brown, 
51 A. 586, 202 Pa. 16, 90 Am.S.R. 610. 


[a] Where distiller sells his busi- 
ness and agrees that his name may 
be employed in connection therewith 
for a short period, the purchaser 
may, during such. period, employ the 
name of the founder, but the license 
is terminable at the will of the 
founder. Mattingly v. Stone, (Ky.) 
14 S.W. 47. 

87. U.S.—J. F. Rowley Co. v. 
Rowley, 18 F.(2d) 700; Morand Bros. 
v. Chippewa Springs Corporation, 2 
F.(2d) 2387 [cert den 45 S.Ct. 229, 267 
U.S. 592, 69 L.Ed. 803]; Goodwin v. 
Camp, 295 F. 785; BHlliott Varnish Co. 
v. Sears, Roebuck & Co., 221 F..797 
[rev on other grounds 232 F. 588, 146 
C.C.A. 546]. 

Mass.—Nelson v. J. H. Winchell & 
Co., 89 N.E. 180, 203 Mass. 75, 23 L.R. 
A.N.S. 1150. 


N.J.—Munn & Co. v. Americana Co., 
88 A. 330, 82 N.J.Eq. 68 [mod 91 A 
87, 83 N.J.Hq. 309, L.R.A.1916D 116]. 


N.Y.—Waterproofing Co. vy. Hydro- 
lithic Cement Co., 188 N.Y.S. 265, 153 
App.Diyv. 47. 

Va.—A. I, M. Percolating Corpora- 
tion v. Ferrodine Chemical Corpora- 
tion, 124 S.E..442, 139 Va. 366. 

88. Hoffman v. B. Kuppenheimer 
& Co., 183 F. 597; Adam v. Folger, 
120 F. 260, 56 C.C.A. 540; Martha 
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est in the licensee does not affect the title to the 
trade-mark.®® Under a lease of a hotel giving the les- 
see the exclusive right to the use of the name ap- 
plied to the hotel for the term of the lease, the right 
to use the name reverts to the owner of the business 
on termination of the lease.®° 


[§ 223] H. Partnership Contracts. Trade-marks 
and names of an individual who enters a firm formed 
to carry on the business in which the names and 
marks are used become firm assets,°* unless the con- 
tract or circumstances show that such partner in- 
tended to contribute merely a license to use them 
during his continuance in the firm.®? Trade-marks 
used by a firm are prima facie firm assets.°* 


Assignment between partners. An assignment to 
a copartner of all of one partner’s interest in the 
firm passes firm trade-marks, unless expressly re- 
served.°* A partner, who assigns his interest in the 
business and its good will to his partner, may use 
his personal name in a competing business as long 
as he does not use unfair methods of competition.®® 


Washington Creamery Buttered 
Flour Co. v. Martien, 44 F. 473. 


TRADE-MARKS, TRADE-NAMES, 


Blackwell v. Dibrell, 3 F.Cas.No. 1,- 
475, 3 Hughes 151, 


[§§ 222-293 


Sale of business. The purchaser of the business 
and good will of a manufacturing or trading firm ac- 
quires the exclusive right to continue the use of 
the firm name and trade-marks as against former 
partners.°° A corporation which*has purchased the 
firm name of a partnership along with its business 
cannot enjoin one of the former partners from estab- 
lishing a similar business in his own name, in the 
absence of a covenant not to engage in the same 
business;°* but it is his duty to adopt such preeau- 
tions in the use of his name as to prevent unneces- 
sary confusion of his with the corporation’s busi- 
ness.°8 


Dissolution. In the absence of an express agree- 
ment, a trade-mark used theretofore by one who en- 
ters the partnership does not, at the dissolution of 
the partnership, caused by the withdrawal of the 
member bringing the mark into the partnership, 
remain the property of the partnership.®® Upon dis- 
solution, and in the absence of a special contract, 
neither partner has an exclusive right to the firm 
name? or trade-marks,” and, if one of the partners 


\ 


a firm retains no interest in a trade- 


14 Off.Gaz. 633; |] mark used by the firm, and originat- 


89. Vermont Maple Syrup Co. v. 
F. N. Johnson Maple Syrup Co., 272 
F. 478. 


[a] Illustration.—Where the own- 
er of a trade-mark assisted in organ- 
izing a company, which it licensed 
to use the trade-mark in certain ter- 
ritory, and all parties understood 
that it was a licensee at will and were 
not misled, the owner did not part 
with any right or title to the trade- 
mark, by estoppel or otherwise, by 
selling its interest in the company so 
organized, and was under no duty to 
speak of its right to the trade-mark 
at the time of the sale. Vermont 
Maple Syrup Co. v. F. N. Johnson. Ma- 
ple Syrup Co., 272 F. 478. 


90. Stogop Realty Co. v. Marie 
Antoinette Hotel Co., 217 N.Y.S. 106, 
217 App.Div. 555. 


91. Filkins v. Blackman, 9 F.Cas. 
No. 4,786, 13 Blatchf. 440; Sohier vy. 
Johnson, 111 Mass. 238; Caswell v. 
Hazard, 24 N.E. 707, 121 N.Y. 484, 18 
Am.S.R.. 833; Bury v. Bedford, 4 De 
G.J3.&S. 352, 374, 69 Eng.Ch. 272, 46 
Reprint 954. f 


“This<.part, of “the” case“. 1.01% 
rests, as it seems to me, upon the 
simple question whether upon the 
formation of a partnership with a 
person entitled to the benefit of a 
trade-mark, the trade-mark does not, 
in the absence of express provision in 
relation to it, become an asset of the 
partnership; and in my judgment it 
does; for the whole trade is carried 
into the partnership, and the trade- 
mark is but an element of the trade.” 
Bury v. Bedford, supra. 


92. Kidd v. Johnson, 100 U.S. 617, 
25 L.Ed. 769; Greacen v. Bell, 115 F. 
553; Batcheller v. Thomson, 93 F. 
660, 35 C.C.A. 532 [rev 86 F. 630]; 
Giles Remedy Co. v. Gil&és, 26 App. 
D.C. 375. 


93. Filkins v. Blackman, 9 F.Cas. 
No. 4,786, 13 Blatchf. 440; Taylor v. 
Bothin, 23 F.Cas.No, 13,780, 5 Sawy. 
584, 8 Reporter 516; Smith v. Walker, 
22 N.W. 267, 24 N. W. 830, 26 N.W. 
783, 57 Mich. 456; Caswell v. Hazard, 
24 N.E. 707, 121 N.Y. 484, 18 Am.S.R. 
833; Merry v. Hoopes, 18 N.E. 714, 
111 N.Y. 415. 


94. Morgan v. Rogers, 19 F. 596; 


Marshalltown Laboratories v. Brady, 
53—App.D.C. 232, 289 FE. 630; Merry 
v. Hoopes, 18 N.E. 714, 111 N.Y. 415; 
Phelan v. Collender, 6 Hun (N.Y.) 
244, See Rogers v. Taintor, 97 Mass. 
291 (holding that a partner who pur- 
chased all the assets of an insolvent 
partnership, including the good will, 
obtained the right to use the trade- 
mark of the firm). 


Hiltony v.. dtilton, (104 Al. 3i7b= 
89 N.J.Eq. 182, L.R.A.1918F 1174 
[mod 102 A. 16, 89 N.J.Eq. 149]. 


96. U.S.—Batcheller v. Thomson, 
86 F. 630 [rev on other grounds 93 
F. 660, 35 C.C.A. 532]; Jennings v. 
Johnson, 37 F. 364; Morgan v. Rog- 
ers, 19 F. 596; Blackwell v. Dibrell, 
3 F.Cas.No. 1,475, 3 Hughes 151, 14 
Off.Gaz. 633. 


Mich.—Detroit Creamery Co. v. 
Velvet Brand Ice Cream Co., 153 N. 
W. 664, 187 Mich. 312; Myers v. Kal- 
amazoo Buggy Co., 19 N.W. 961, 20 
N.W. 545, 54 Mich. 215, 52 Am.R. 811. 


Minn.—Twin City Brief Printing 
Co. v. Review Pub. Co., 166 N.W. 
413, 139 Minn. 358, L.R.A.1918D 154. 


N.J.—Corbett Bros. Co. v. Rein- 
hardt-Meding Co., 76 A. 248, 77 N.J. 
Eq. 7;; Smith v. David H. Brand & 
Co., 58 A. 1029, 67 N.J.Eq. 529. 


Ohio.—Snyder Mfg. Co. v. Snyder, 
43 N.E. 325, 54 OhioSt. 86, 31 L.R.A. 
657; Brass, etc., Works Co. v. Payne, 
ee N.E. 88, 50 OhioSt. 115, 19 L.R.A. 


Washe—Wright Restaurant Co. v. 
Seattle Restaurant Co., 122 P. 348, 67 
Wash. 690. 


Eng.—Levy v. Walker, 10 Ch.D. 
436; Witt v. Corcoran, 2 Ch.D. 69; 
Churton v. Douglas, Johns. 174, 70 
Reprint 385; Scott v. Rowland, 26 
L.T.Rep.N.S. 391; Bond v. Milbourn, 
20 Wkly.Rep. 197. 


97. Ward v. Ward, 15 N.Y.S. 913, 
61 Hun 625. 


98. Wright Restaurant Co. v. Se- 
attle Restaurant Co., 122 P. 348, 67 
Wash. 690. 


99. Bluthenthal v. Bigbie, 30 App. 
D.C. 118; Giles Remedy Co. v. Giles, 
26 App.D.C. 375. 


[a] Junior partner retiring from 


ed by its senior member, particular- 
ly when the weight of evidence in- 
dicates that he released all rights to 
the brand. Menendez v. Holt, 9 S.Ct. 
143, 128 U.S. 514, 32 L.Ed. 526 [aff 
23 F. 869]. 


1. See Partnership § 873. 


2. Taylor v. Bothin, 23 F.Cas.No. 
13,780, 5 Sawy. 584, 8 Reporter 516; 
Young v. Jones, 30 F.Cas.No. 18,159, 
3 Hughes 274; Wright v. Simpson, 
15 Off.Gaz. 968 [rev 15 Off.Gaz. 248]; 
Smith v. Walker, 22 N.W. 267, 24 N. 
W. 830, 26 N.W. 783, 57 Mich. 456; 
Caswell v. Hazard, 24 N.E. 707, 121 
N.Y. 484, 18 Am.S.R: 833; Hazard v. 
Caswell, 93 N.Y. 259, 45 Am.R. 198; 
Huwer v. Dannenhoffer, 82 N.Y. 499; 
Lepow v. Kottler, 100 N.Y.S. 779, 115 
App.Div.231;. Baldwin v. Von Mich- 
eroux, 31 N.Y.S. 696, 83 Hun 43 [aff. 
25 N.Y.S. 857, 5 Misc. 386]; Weston 
v. Ketcham, 39 N.Y.Super. 54 [rearg 
den 39 N.Y.Super. 552]; Robinsen v. 
Finlay, 9 Ch.D. 487; Condy v. Mitech- 
ell, 37 L.T.Rep.N.S. 766; Hoffman v. 
Duncan. Seton (4th ed) 256: Ben- 
bow v. Low, 44 L.T.Rep.N.S. 875. See 
Giles Remedy Co. v. Giles, 26 App.D. 
C. 375; Merry v. Hoopes, 18 N.E. 
714, 111 N.Y. 415 (both recognizing 
the rule). 


“A partnership trade-mark may be 
and often is an important element in 
the good-will of the company busi- 
ness, and is an asset of the firm; and 
unless otherwise provided in the con- 
tract of partnership, on its dissolu- 
tion may be sold by the partners, or 
used by either of them thereafter un- 
til otherwise disposed of.” Smith v. 
Walker, 22 N.W. 267, 24 N.W. 830, 26 
N.W. 783, 57 Mich. 456, 481. 


[a] Upon dissolution of partner- 
Ship, trade-mark vests in both part- 
hers, and a party claiming under a 
grant from one only has not an ex- 
clusive right to such mark, and 
therefore, under the statute, cannot 
register it. Armistead v. Blackwell, 
1 Off.Gaz. 603. 


[b] In Massachusetts, under Rev. 
St. (1910) ¢ 72 § 5, providing that a 
person who carries on business in 
that state shall not continue the use 
of the name of a person formerly 
connected with him in partnership 
without his, or his personal repre- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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interest to his associate.® 


§§ 993-996] 


has obtained registration of the trade-mark in his 
own name, he may be compelled to transfer an equal 
EKach partner, after dis- 
solution of the firm, has sufficient interest in the 
trade-mark to enjoin an infringement. Upon the 
death of a partner, firm trade-marks and names, 
like other assets, pass to the surviving partners for 
administration and winding up.> The firm name of 
a banking or professional partnership is not sub- 
ject to sale, upon dissolution, as an asset of the 
firm. If partners agree that on dissolution of the 
firm the trade-name and trade-mark should belong 
to a certain partner, such partner has no right 
thereto until the complete winding up of part- 
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nership affairs.? 


Retirement or withdrawal of partner. A forme: 
partner may, upon retiring from the firm, establish 
a similar business in his own name, although his 
name was the principal part of the firm name.* 
When a partner retires from a firm, assenting to, or 
acquiescing in, the retention by the other partners 
of possession of the old place of business and the 
future conduct of the business by them under the 
old name, the right to use the trade-mark remains 
with the latter;® but this rule does not apply when 
the firm, and not an individual member thereof, with- 
draws from the business.?° 


VIII. LOSS OR TERMINATION OF RIGHT 


[By Haroup J. Giupert] 


[§ 224] A. In General. Unless affirmatively ter- 
minated in some manner, the right to protection in 
the use of a common-law trade-mark may continue 
indefinitely.11 A custom to disregard trade-marks 
generally cannot be shown to destroy a valid trade- 
mark,?? 


[§ 225] B. Unclean Hands. Plaintiff’s own fraud 
or wrongdoing may deprive him of the right to a 
remedy for infringement of his trade-mark,'* or 
for any other form of unfair competition in busi- 
ness.1+ An assignee forfeits his right to protection 


by using the assigned mark on a different article 
of the same species.t® <A disregard of territerial 
limits granted or included in a license will forfeit 
all rights to protection.1® 


[§ 226] C. Abandonment and Nonuser. The title 
to a trade-mark or trade-name acquired by adoption 
and user may be lost by an abandonment of such 
use.?? 


Intent. An actual intention permanently to give 
up the use of a trade-mark is necessary to constitute 
abandonment of it.1s Abandonment is a question 


sentative’s, written permission, it has 
been held that a surviving partner 
cannot use a trade-mark composed 
of the former partner’s name without 
the written consent of his personal 
representatives. Bowman v. Floyd, 
3 Allen (Mass.) 76, 80 Am.D. 55. 


[c] Personal representative of de- 
ceased partner has an equal right to 
use the trade-mark. Lewis v. Smith, 
8 Pa.Co. 327. 


[d] Evidence held insufficient to 
sustain a finding of an agreement be- 
tween partners that on dissolution of 
the partnership the firm name and 
trade-marks should belong to a cer- 
tain partner. Paiu v. Lincoln Weath- 
er Strip & Screens Corporation, 251 
N.Y.S. 52, 232 App.Div. 647. 


fe] Right to use firm name in set- 
tlement of the partnership upon dis- 
solution is not a sale of good will 
which would include the right to use 
the firm trade-mark. McGowan 
Brothers Pump, etc., Co. v. McGow- 
an, 13 OhioDec. (Reprint) 922, 2 
Cine.Super. 313. 


3. Taylor v. Bothin, 23 F.Cas.No. 
13,780, 5 Sawy. 584, 8 Reporter 516. 


4  Viano v. Baccigalupo, 67 N.E. 
641, 183 Mass. 160; Hine v. Lart, 10 
Jur. 306. 


5. See cases infra this note. 


[a] In England (1) it was at one 
time considered that the trade-name, 
trade-marks, and good will survived 
for the benefit of the living partner. 
Robertson v. Quiddington, 28 Beav. 
529, 54 Reprint 469; Lewis v. Lang- 
don, 7 Sim. 421, 8 Eng.Ch. 421, 58 Re- 
print 899. (2) But the law is now 
well established as stated in the 
text. Wedderburn vy. Wedderburn, 22 
Beav. 84, 52 Reprint 1039; Macdonald 
v. Richardson, 1 Giffard 81, 65 Re- 
print 833; Hall v. ‘Barrows, 9 Jur. 
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N.S. 483 [aff 4 DeG.J.&S. 150, 69 Eng. 
Ch. 116, 46 Reprint 873]; Webster v. 
Webster, 3 Swanst. 490 note, 36 Re- 
print 949. 


6. Read v. Mackay, 95 N.Y.S. 935, 
47 Misc. 441. ‘ 


7. Palu v. Lincoln Weather Strip 
& Screens Corporation, 251 N.Y.S. 52, 
232 App.Div. 647. 


8. Comstock v. White, 18 How.Pr 
CNTY.) 421; °10: Abb:Pr. 264; note; 
White v. Trowbridge, 64 A. 862, 865, 
26 .Pay at. 


“The defendant is not deprived of 
the right to use his own name in 
connection with the conduct of his 
business simply from the fact that 
his surname is a portion of the trade- 
mark used by the copartnership of 
which he was formerly a member, 
and whose business has been contin- 
ued by plaintiffs.” White v. Trow- 
bridge, supra. 


[a] Agreement to withdraw from 
the firm is not of itself an assignment 
of the good will which will entitle 
the succeeding firm to use the retir- 
ing partner’s name in their trade- 
name. Gray v. Smith, 43 Ch.D. 208. 


{b] Retiring partner has no right 
to exclusive use of his own name, 
where that name has been used as 
part of the firm name, and been made 
a valuable asset by the efforts and 
expenditures of the firm. Caswell v. 
Hazard, 24 N.E. 707, 121 N.Y. 484, 18 
Am.S.R. 833. 


9. Menendez v. “folt, 9 S.Ct. 143, 
128 U.S. 514, 32 L.Ed. 526. See Du- 
luth Superior Milling Co. v. Koper, 
37. App.D.C. 115 (recognizing the 
rule). 

10. Duluth Superior Milling Co. v. 
Koper, supra. 


11. See supra § 13. 


Expiration and renewal of regis- 
tered trade-mark see supra § 200. 


12. American Tobacco Co. y. Pol- 
acsek,.170 F. 117. 


13. See supra § 47. 
14. See supra § 113. 


15. Independent Baking Powder 
Co. v. Boorman, 175 F. 448; Filkins 
v. Blackman, 9 F.Cas.No. 4,786, 13 


Blatchf. 440; Manhattan Medicine Co. 
v. Wood, 16 F.Cas.No. 9,026, 4 Cliff. 
461, 14 Off.Gaz. 519 [aff 2 S.Ct. 436, 


108 U.S. 218, 27 L.Hd. 706]; Ubeda 
v. Zialcita, 13 Philippine 11. 
16. Manhattan Medicine Co. v 


Wood, 16 F.Cas.No. 9,026, 4 Cliff. 461, 
14 Off.Gaz. 519 [aff 2 S.Ct. 436, 108 
U.S. 218, 27 L.Ed. 706]. 


17. Menendez v. Holt, 9 S.Ct. 143, 
128 U.S. 514, 32 L.Ed. 526; Brower v. 
Boulton, 53 F. 389 [aff 58 F. 888, 7 
C.C.A. 567]; Symonds vy. Greene, 28 
F. 834; O’Rourke v. Central City Soap 
Co., 26 F. 576; Atlantic Milling Co. 
v. Robinson, 20 F. 217 [dism 10 S.Ct. 
1073, 136 U.S. 648, 34 L.Ed. 549]; 
Blackwell v. Dibrell, 3 F.Cas.No. 1,- 
475, 3 Hughes 151, 14 Off.Gaz. 633; 
Caswell v. Davis, 58 N.Y. 223, 17 Am. 
R. 2338; Perkins v. Heert, 39 N.Y.S. 
223, 5 App.Div. 335 [aff 53 N.H. 18, 
158 N.Y. 306, 70 Am.S.R. 483, 43 L.R. 
A. 858]; Hegeman vy. Hegeman, 8 Daly 
(NYDEL 


[a]. Abandonment of trade-names 
is governed by the same rules as ap- 
ply to technical trade-marks. Nolan 
Bros. Shoe Co. v. Nolan, 63 P. 480, 
131 Cal. 271, 82 Am.S.R. 346, 53 L.R. 
A. 384; Church v. Kresner, 49 N.Y.S. 
742, 26 App.Div. 349. 


18. U.S.—Saxlehner v. Hisner, etc., 
Cor 215 SiCt.21, £79 U:S.41090) 45 aids 
60, 93 Off.Gaz. 940 [rev 91 F. 536, 
33 C.C.A. 291]; Metcalf vy. Hanover 
Star Milling Co., 204 F. 211, 122 C.C. 
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of fact, depending on intent.'® 


to. abandon.?° 
Nonuser. 


stitute abandonment.?® 


A. 483 [rev on other grounds 36 S. 
Ct. 357, 240 U.S. 403, 60 L.Ed. 713]; 
Burke v. Bishop, 175 F. 167. 


Ind.—Julian vy. Hoosier Drill Co., 
78 Ind. 408. 
Md.—Corkran, Hill & Co. v. A. H. 


Kuhlemann Co., 111 A. 471, 136 Md. 
525 [eit Cyc]. 


Mass.—Burt v. Tucker, 59 N.E. 
1111, 178 Mass. 493, 86 Am.S.R. 499, 
52 L.R.A. 112. 

Wis.—Tomah Bank y. Warren, 
N.W. 549, 94 Wis. 151. 


Eng.—Mouson y. Boehm, 26 Ch.D. 
98. 


68 


“to establish the defence of aban- 
donment it is necessary to show not 
only acts indicating a practical aban- 
donment, but an actual intent to 
abandon. Acts which unexplained 
would be sufficient to establish an 
abandonment may be answered by 
showing that there never was an 
intention to give up and relinquish 
the right claimed.” Saxlehner y. His- 
MeL RELC ECO, Vel Sact. ly. EAOe Ue, bo, 
31, 45 L.Ed. 60, 93 Off.Gaz. 940. 


19. U.S.—Baglin v. Cusenier Co., 
31 S.Ct. 669, 221 U.S. 580, 55 L.fd. 
863 [rev 164 F. 25, 90 C.C.A. 499]; 
Saxlehner v. Eisner, ete., Co., 21 S. 
Ct. 7, 179 U.S. 19, 45 L.Ed. 60, 93 Off. 


Gaz. 940 [rev 91 FE. 536, 33 C.C.A. 
291]; Singer Mfg. Co. v. June Mfg. 
Cone 1677S. Ce 1.002) 163: O.S. 16 935,41 


L.Ed. 118; Gold Seal Associates v. 
Gold Seal Associates, 56 F.(2d) 452; 
Nieman v. Plough Chemical Co., 22 
F.(2d) 73 [cert den 48 S.Ct. 563, 277 
U.S. 603, 72 L.Ed. 1010]; The Best 
Foods v. Hemphill Packing Co., 5 F. 
(2d) 355; Anheuser-Busch v. Bud- 
weiser Malt Products Corporation, 287 
F. 243 [aff 295 F. 306]; Andrew Jer- 
gens Co. v. Woodbury, Inc., 273 F. 
952 [aff 279 F. 1016 (cert den 43 S. 
Ct. 92,260 U.S. 728, 67 L.Ed. 484)]; 
Ansehl vy. Williams, 267 F. 9; Wal- 
lace & Co. v. Repetti, Inc., 266 F. 307 
[eert. den 41 S.Ct. 13, 254 U.S. 639; 
65 L.Ed. 451]; Edward & John Burke, 
Ltd. v. Bishop, 175 F. 167; Actienge- 
sellschaft, ete. v.. Amberg, 109 FE. 
151, 48 C.C.A. 264; Blackwell v. Di- 
brell, 3 F.Cas.No. 1,475, 3 Hughes 
151, 14 Off.Gaz. 633; Williams v. 
Adams, 29 F.Cas.No. 17,711, 8 Biss. 
452. See Brower v. Boulton, 53 F, 
389 Laff 58 F. 888, 7 C.C.A. 567]; Col- 
lins Co. y. Oliver Ames, ete., Corp., 
18 F. 561, 20 Blatchf. 542; Burton v. 
Stratton, 12 F. 696; Taylor vy. Car- 
Tee 23 F.Cas.No. 13,784, 3 Story 


Cal.—Nolan Bros. Shoe Co. y. No- 
lan, 68 P. 480, 131 Cal. 271, 82 Am.S, 
R. 346, 53 L.R.A. 384; Judson v. Mal- 
loy, 40 Cal. 299. 


Conn.—Moore  v. 
Conn. 14. 


D.C.—Nathy v. Republic Metalware 
Co.,. 86 App. D.C. 151. 


Ind.—Julian v. Hoosier Drill Co., 
78 Ind. 408. 


Stevenson, 27 


It may be inferred 
from circumstances necessarily pointing to an intent 


In the absence of intentional abandon- 
ment, mere disuse will not destroy trade-mark rights, 
unless the mark has ceased to be distinctive, and the 
good will associated with it has passed away,”? or 
the mark has become identified with other goods.”* 
Discontinuance of use, coupled with circumstances 
showing an intent to give it up permanently, con- 
Mere disuse, although for 


TRADE-MARKS, TRADE-NAMES, 


Me.—Livermore v. 
452, 43 Am.R. 600. 


Mass.—Burt v. Tucker, 59 N.E. 
1111, 178 Mass. 4938, 86 Am.S.R. 499, 
52 L.R.A. 112. 


Mo.—Hickman v. Link, 22 S.W. 472, 
116 Mo. 123. 


N.Y.—Rockowitz Corset & Brassiere 
Corporation v. Madam X Co., 162 N. 
EK. 76, 248 N.Y. 272; Hegeman v. 
Hegeman, 8 Daly 1; Dr. Dadirrian, 
etc., Co. v. Hauenstein, 74 N.Y.S. 709, 
37 Misc. 28 [aff 77 N.Y.S. 1125, 74 
App.Div. 630 (aff 67 N.B. 1081, 175 
NAYS Dee ieee 


Tex.—Caffarelli vy. Western Grocer 
Co., 127 S.W. 1018, 102 Tex. 104 [rev 
(Civ.App.) 108 S.W. 413]. 


Eng.—Mouson v. Boehm, 
398; Townsend v. Jarman, 
Ch. 698. 


Can.—Western Clock Co. y. 
Watch Co., [1931] 2 Dom.L.R. 775. 


“There must be found an intent 
to’ abandon, or the property is not 
lost; and while, of course, as in 
other cases, intent may be inferred 
when the facts are shown, yet the 
facts must be adequate to support 
the finding.” Baglin v. Cusenier Co., 
31 S.Ct. 669, 674, 221 U.S. 580, 55 L. 
100] 863. [rev .164 FE. 25, 90 C.C-A, 


20. Burke v. Bishop, 175 F. 167. 


[a] Registration of a trade-mark 
is an abandonment of the features not 
included in the registry. Pittsburgh 
Crushed-Steel Co. v. Diamond Steel 
Con 805 Konba te 


21. Burt v. Tucker, 59 N.E. 1111, 
178 Mass. 493, 86 Am.S.R. 499, 52 L. 
R.A. 112. 


22. Blackwell v. Dibrell, 3 F.Cas. 
No. 1,475, 3 Hughes 151, 14 Off.Gaz. 
633; Tygert-Allen Fertilizer Co. v. J. 
E. Tygert Co., 438 A. 224, 191 Pa. 336. 


23. WBHiseman v. Schiffer, 157 F. 473. 


[a]. Thus where the proprietor of 
a registered trade-mark made an as- 
signment of the same, which was in- 
valid to convey any rights to the as- 
signee, but itself discontinued the 
use of such mark, such discontinu- 
ance operated as an abandonment, and 
neither assignor nor assignee can 
maintain a suit for infringement be- 
cause of the use of the trade-mark 
by another after such abandonment. 
Eiseman v. Schiffer, 157 F. 473. 


24. Katz Underwear Co. v. Corti- 


White, 74 Me. 


26 Ch.D. 
[1900] 2 


Oris 


celli' Silk Co., 58 App.D.C. 286, 29 
F.(2d) 874. 
[a] Disuse during war.—Evidence 


that suspension of use of the word 
“Universal” as a mark on candy was 
caused by war conditions, increasing 
the cost of boxes to which the mark 
was applied, and which made it diffi- 
cult to use the sugar necessary for 
the manufacture of the grade of candy 
to which the mark was attached, and 
the use of mark was resumed in Sep- 


‘ 
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a considerable period, is not necessarily an abandon- 
ment.24 But a long-continued disuse may be suffi- 
cient to show an abandonment.?° 
the trade-mark on products of the same general na- 
ture as that with which it has been distinctly as- 
sociated may not in all cases forfeit right to pro- 
tection on those products,”® but a failure so to use 
the mark may have a bearing on the equities of the 
parties.27 Disuse of a trade-mark, due to a statu- 
tory prohibition of the sale of the article to which 


A failure to use 


tember, 1921, and has been continued 
since that time, shows that there 
was no abandonment of mark. Uni- 
versal Candy Co. v. A. G. Morse Co., 
54 App.D.C. 388, 298 F. 847. 


[b] Fact that few sales had been 
made for some years does not show 
an abandonment, when plaintiff has 
always been ready to furnish the ar- 
ticle when requested. Gillett v. Lums- 
den, 4 Ont.L. 300, 1 Ont.W.R. 488. 


[c] Disuse held insufficient to 
constitute abandonment: (1) Hight 
months. Tomah Bank y. Warren, 68 
N.W. 549, 94 Wis. 151. (2) One 
year. Gold Seal Associates v. Gold 
Seal Associates, 56 F.(2d) 452; 
Julian v. Hoosier Drill Co., 78 Ind. 
408. (3) Three years. Lemoine v. 
Gauton, 2 E.D.Smith (N.Y.) 348. (4) 
Four years. Beech-Nut Packing Co. 
v..P. Lorillard Co., 299 F. 834 [aft 7 
F.(2d) 967 (cert gr 46 S.Ct. 203, 269 
U.S. 551,-70 L.Ed. 407 [aff 47 -S-Ct. 
481, 273 U.S. 629, 71 L.Ed. 810])]; 
Burt® v. Tucker) 69° N.B. Aldi fae 
Mass, 493, 52 L.R.A. 112, 86- Am.S.R. 


499. (5) Five years. Mouson v. 
Boehm, 26 Ch.D. 398. 
[d] Discontinuance of use of 


trade-mark in domestic commerce is 
insufficient to show intent to abandon 
such mark. Schock Independent Oil 
Co. v. Sinclair Refining Co., 58 App. 
D.C. 21, 24 F.(2d) 286. 


[e] Theatre name.—A delay of 
four months after closing a theater 
before transferring its name to the 
newly acquired theater does not in- - 
dicate a purpose to abandon the use 
of such name. New York Life Ins. 
Co. v. Orpheum Theater & Realty Co., 
171 P. 534, 100 Wash. 573. 


25. Sce cases infra this note. 


[a] Wime held sufficient to consti- 
tute abandonment: (1) Two and one- 
half years. Tygert-Allen Fertilizer 
Co. v. J. E. Tygert, 43 A. 224, 191 Pa. 
336. (2) Five years. Levering Cof- 
fee Co. v. Merchants Coffee Co., 39 
App. Dies): VSL. (3) Hight years. 
Blackwell v. Dibrell, 3 F.Cas.No. 1,- 
475, 3 Hughes 151, 14 Off.Gaz. 633. 
(4) Twenty-three years. Royal Bak- 
ing Powder Co. v. Raymond, 70 F. 
376 [dism 76 F. 465, 22 C.C.A, 276, 
and aff 85 F. 231, 29 C.C.A. 245]. 


26. Pabst Brewing Co. v. Decatur 
Brewing Co., 284 F. 110; In re John 
Braadland, 37 App.D.C. 602. 


27. Pabst Brewing Co. v. Decatur 
Brewing Co., 284 F. 110. 


[a] Ilustration.—Although  fail- 
ure of the owner of the trade-mark 
“Blue Ribbon,” as applied to beer, to 
use the same as a designation for a 
malt extract may not affect his right ~ 
to complain of an infringement, such 
act may have a bearing on the equi- 
ties aS against one using the name 
in connection with a malt extract, 
especially where complainant had 
manufactured a malt product under a 
different name. Pabst Brewing Co. v. 
Decatur Brewing Co., 284 F. 110. 
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it is attached, is not abandonment.2?8 


Abandonment or transfer of business. 
from business for a short time does not establish 
abandonment of the trade-mark used in the busi- 
The abandonment and discontinuance of a 
good will operate 
as an abandonment of the trade-marks used there- 
An agreement by the stockholders of a cor- 


MESS:a- 
business and the dissipation of its 


im,?° 
poration, by which they purport to 


corporate contracts, trade-marks, and brand names 
does not amount to an abandonment of the trade- 


mark,31 ‘ 


License or permission of use. Permitting a limited 
use by others is not an abandonment.*? 
licensees works no abandonment.?? 
use a figure which constitutes a part of a trade- 
mark, conditioned against its use in such a manner 
as to constitute an infringement, is not an abandon- 
Permission to one who is merely a dealer 
to place his name on articles bearing, the trade- 


ment.?4 


mark of the manufacturer does 


28. Hannis Distilling Co. v. George 
W. Torrey Co., 32 App.D.C. 530. 


[a] Zlustration.—Disuse of the 
trade-mark ‘‘Mount Vernon” for 
whisky during the years 1855 to 1875, 
due to a prohibition of sale of such 
liquors in the state did not work as 
an abandonment of the mark, and, 
at the repeal of that law, the prop- 
erty right in such mark still re- 
mained in its owner. Hannis Dis- 
tilling Co. vy. George W. Torrey Co., 
32 App.D.C. 530. 


29. Belden v. Zophar Mills, 34 F. 
(2d). 125. 
[a] Business conducted by others. 


—The owner of a trade-mark does not 
abandon his rights thereto by ac- 
cepting employment from another 
during a period of eight months dur- 
ing part of which time he was out of 
the city, where the business was con- 
ducted continuously for him during 
his absence. Ansehl v. Williams, 267 
F 


30. Deitsch v. George R. Gibson 
Co., 155 F. 383; Royal Baking Powder 
Co. v. Raymond, 70 F. 376 [dism 76 
F. 465, 22 C.C.A. 276, and aff 85 F. 
231, 29 C.C.A. 245]; Atlantic Milling 
Co. v. Robinson, 20 F. 217 [dism 10 
S.Ct. 1078, 136 U.S. 648, 34 L.Hd. 549]; 
Rice-Stix Dry Goods Co. v. Schwarz- 
enbach-Huber Co., 47 App.D.C. 249. 


See Imperial Cotto Sales Co. v. N. K. 
Fairbanks Co., 50 App.D.C. 250, 270 
F. 686 (recognizing rule). 

fa] Illustration.—The use of a 


word as a trade-mark cannot be pred- 
icated on an assignment of the mark 
by the former member of a dissolved 
copartnership, who on dissolution of 
the firm did not continue its business. 
Under such circumstances the mark 
becomes abandoned and subject to ap- 
propriation by anyone. Rice-Stix Dry 
Goods Co. v. Schwarzenbach-Huber. 
Co., 47 App.D.C. 249. 


{[b] Complete withdrawal from 
business in a particular locality de- 
prives complainant of the right to 
an injunction to prevent infringement 
in the field involved, since no monop- 
oly of name can be claimed where 
there is no competing business to be 
protected. N. L. Pierce Detective 
Agency v. Pierce Detective Agency, 
117 So. 191 217 Ala. 594. 


31. Williams Evangeline Confec- 
U. R. S. Candy Stores, 54 
App.D.C. 68, 294 F. 999. 


AND UNFAIR COMPETITION 


Cessation 


convey all of the 
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abandonment of the trade-mark by the manufac- 
turer,*° particularly if the permission was in ac- 
cordance with the custom of the trade.?° 
ufacturer who has adopted a name and label under 
which he sells his goods does not abandon the right 
thereto by printing the name of the dealer to whom 
the goods were sold on the label without the name 
of the manufacturer.3? 


Infringement by ‘others. 
inferred by the trier of the fact from a long-con- - 
tinued acquiescence in infringement.?® 


So a man- 


Abandonment may be 


But aban- 


donment is not shown, even by numerous infringe- 


Use by 
Permission to 


not indicate an 


[a] Reason for rule.—‘It is ele- 
mentary that the stockholders of a 
corporation aS such cannot convey 
the property of the corporation.” 
Williams Evangeline Confection Co. 
v. U. R. S. Candy Stores, 54 App.D.C. 
68, 294 F. 999, 1001. 


32. Atlas Assur. Co. v. Atlas Ins. 
Co., 112 N.W. 232, 138 Iowa 228, 128 
Am.S.R. 189, 15 L.R.A.N.S. 625 [mod 
114 N.W. 609, 138 Iowa 228, 15 L.R.A. 
N.S. 625, 128 Am.S.R. 189]. 


33. U.S.—Belden v. Zophar Mills, 
34 F.(2d) 125; New York Herald Co. 
v. Star Co., 146,.F.: 1023; 76 C.C.A. 
678 [aff 146 F. 204]. 


D.C.—Mathy v. Republic Metalware 
Coy 3a A ppDiCe abe 


Md.—Corkran, Hill & Co. y. A. H. 
Kuhlemann Co., 111. A. 471, 136 Md. 
525. 

Mass.—Nelson v. J. H. Winchell 
& Co., 89 N.E. 180, 203 Mass. 75, 23 
L.R.A.N.S. 1150. 


Pa.—Sheppard v. Stuart, 13 Phila. 
qe 


[a] Thus, on discontinuance of 
business, the owner’s consent to his 
son’s use of the trade-mark with de- 
fendant in a joint venture for the sale 
of defendant’s product was not an 
abandonment of the mark. Belden v. 
Zophar Mills, 34 F.(2d) 125. 


34. Wallace & Co. v. Repetti, Inc., 
266 EF. 307 [cert den 41 S.Ct. 18, 254 
U.S. 639, 65 L.Ed. 451]. 


35. Sheppard v. Stuart, 13, Phila. 
(Ban) Pi t72 


36. Sheppard v. Stuart, supra. 


37. Volger-v. Force, 71 N.Y.S. 209, 
63 App.Div. 122. 


8g. Taylor v. Carpenter, 23 F.Cas. 
No. 13,785, 2 Woodb.&M. 1. 


[a] Dismissal of prior suit.—A 
dismissal of a prior suit asking for 
an injunction against the use by an- 
other of a trade-mark acts as an 
abandonment of the exclusive right 
to the trade-mark. Browne y. Free- 
man, 12 Wkly.Rep. 305. 


39. Anheuser-Busch v. Budweiser 
Malt Products Corporation, 287 F. 243 
{aff 295 F. 306]; Burke v. Bishop, 175 
F. 167; Williams v. Adams, 29 F.Cas. 
No. 17,711, 8 Biss. 452; International 
Cheese Co. v. Phenix Cheese Co., 103 
N.Y.S. 362, 118 App.Div. 499; U.S. 
Playing Card Co. v. Hurst, 12 Ont.W. 
N. 89 [mod 37 Ont.L. 85, 10 Ont.W.N. 


ments, in the absence of the owner’s acquiescence.*®® 
The bringing of actions to prevent infringement 
has been held to indicate an intention not to aban- 
don the trade-mark.*® Acquiescence during litigation 
as to the ownership of the trade-mark does not con- 
stitute an abandonment.‘ 


Use of new or varied mark. Adoption of a new 
mark may amount to an abandonment of the old 
one,*” but not necessarily.42 Adoption of a new dis- 


207]. 
40. Baglin v. Cusenier Co., 31 S.Ct 
669, 221 U.S. 580, 55 L.Ed. 863 [rev 


164'E. 25, 90 C.CcA., 499]. 


41. Grocers’ Supply Co. v. Dupuis, 
107 N.E. 389, 219 Mass. 576. 


42. Yellow Cab Corporation of Roch- 
ester v. Korpeck, 198 N.Y.S. 864, 
120 Mise. 499; Montreal Lith. Co. v. 
Sabiston, [1899] A.C. 610; Lea v. Mil- 
lar, Seton (4th Ed.) 242. 


[a] Adoption of new label only 
slightly different from the former one 
will be regarded as an amendment 
rather than an abandonment of the old 
label. Perkins v. Heert, 39 N.Y.S. 223, 
5 App.Div. 335 [aff 53 N.E. 18, 158 N. 
Y. 306, 70 Am.S.R. 488, 43 L.R.A. 858]. 


[b] Voluntary assumption of new 
name.—Plaintiff, being entitled by 
purchase of another’s business to use 
its trade-name, but voluntarily as- 
suming another and doing business 
thereunder, is not entitled to restrain- 
the seller from using the former 
trade-name, where the resulting con- 
fusion was slight. Terry v. Cooper, 
eee 806, 171 Ark. 722, 48 A.L.R. 


{c] Voluntary relinqguishment of 
old mark for a new device is an aban- 
donment of the right to the old mark. 
Manhattan Medicine Co. v. Wood, 16 
F.Cas.No. 9,026, 4 Cliff. 461, 14 Off. 
Gaz. 519 [aff 2 S.Ct. 436, 108 U.S. 218, 
27 L.Ed. 706]. 


43. See cases infra this note, 


[a] Thus (1) The adoption by the 
Carthusian monks, after their expul- 
sion from France and removal to 
Spain, of a new designation for the 
liqueur manufactured by them accord- 
ing to a secret process is not such an 
abandonment of their old marks as 
will preclude relief against infringe- 
ment in the United States by the 
French liquidator of their properties, 
or those claiming under him, where 
such change was made in order to 
save the French market for their 
product, and they have continuously 
asserted their rights against infring- 
ers. Baglin v. Cusenier Co., 31 S.Ct. 
669, 221 U.S. 580,,55 L.Ed. 863 [rev 
164 EF. 25, 90 C.C.A. 499]. (2) Where 
a party adopted a trade-mark for use 
on its highest grade of flour, and sub- 
sequently produced and sold under 
another name a better grade of flour, 
but did not change the standard of 
quality of the original brand, he can- 
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tinguishing word or mark, and the subsequent use 
of it in connection with ihe old word or mark, does 
not show abandonment of the latter.** 


Change of product. A change of formula in the 
product designated by the trade-mark does not indi- 
eate an abandonment of the trade-mark.*® 
a trade-mark may not be a grade mark,*® the use 
of an established trade-mark on a new product as 
a grade mark is an abandonment of the symbol as 


a trade-mark.* 


Abandonment by stockholder 


Abandonment of corporate title and insignia by the 
principal stockholder does not constitute an aban- 


donment by the corporation.*§ 


Appropriation or readoption of abandoned mark. 


not be said to have abandoned the 
mark, and is entitled to registration. 
Bael & Gunning Milling Co.v. Mam- 
aia Spring Milling Co., 48 App.D.C. 


44, U.S.—Armour & Co. v. Louis- 
ville Provision Co., 283 F. 42 [aff 275 
F. 92, and cert den 43 S.Ct. 164, 260 
U.S. 744, 67 L.Ed. 492]; Layton Pure 
Food Co. v. Church & Dwight Co., 182 
F. 24, 104 C.C.A. 464. 


Cal.—Nolan Bros. Shoe Co. v. No- 
lan, 63 P. 480, 181 Cal. 271, 82 Am.S. 
R. 346, 53 L.R.A. 384. 


N.Y.—-Dr. Dadirrian, ete, Co. v. 
Hauenstein, 74 N.Y.S. 709, 37 ‘Misc. 
23 fafihi77- N-Y.S.. 2125, 74 App. Div. 
630 (aff 67 N.E. 1081, 175 N.Y. 522)). 


Wash.—Queen Anne Candy Co. v. 
¥F. W. Woolworth Co., 4 P.(2d) 844. 


Wis.—Avenarius v. Kornely, 121 N. 
W. 336, 139 Wis. 247. 


{a] ILustration.—The word “star” 
or symbol thereof would not fail of 
creating a valid trade-mark merely 
because used in association with the 
name of the manufacturer or other 
words not adopted as part of the 
trade-mark. Armour & Co. v. Louis- 
ville Provision Co., 283 F. 42 [aff 
275 F. 92, and cert den 43 S.Ct. 164, 
260 U.S. 744, 67 L.Ed. 492]. 


[b] Where licensee to maunufac- 
ture under patent to whom was con- 
veyed a trade-mark associated anoth- 
er name with the trade-mark so that 
it became changed, that fact did not 
diminish its rights in the trade-mark. 
President Suspender Co. v. Macwil- 
Wiam, 2038 F.4433 [aff 238 3. 259, 151 
C.C.A. 235 (cert den 37 S.Ct. 399, 243 
U.S. 636, 61 L.Ed. 941)]. 


45. Beech-Nut Packing Co. v. P. 
Lorillard Co., 299 F. 834 [Laff 7 F.(2d) 
967 (cert gr 46 S.Ct. 203, 269 U.S. 551, 
70 L.Ed. 407 [aff 47 S.Ct. 481, 273 U.S. 
629, 71 L.Ed. 810])]. 


46. See supra § 43. 


47. Autoline Oil Co. v. Indian Re- 
fining Co., 3 F.(2d) 457. 


48. Gold Seal Associates v. Gold 
Seal Associates, 56 F.(2d) 452. 


49. Mayer Fertilizer & Junk Co. v. 
Virginia-Carolina Chemical Co., 35 
App.D.C. 425; Rome Machine & Foun- 
dry Co. v. Davis Foundry & Machine 
Works, 68 S.E. 800, 135 Ga. 17; Rosen- 
burg vy. Fremont Underta..: cing Co., 114 
P. 886, 63 Wash. 52. 


50. Rome Machine & Foundry Co. 
v. Davis Foundry & Machine Works, 
68 S.E. 800, 135 Ga. 17. 


51. Ansehl v. Williams, 267 F. 9; 
Mathy v. Republic Metalware Co., 35 


TRADE-MARKS, 


TRADE-NAMES, 


A trade-m: k which has been abandoned may be ap- 
propriated by anyone who first adopts it as his own.*? 
It may be readopted by the original proprietor, if, 


in the meantime, it has not been acquired by some 


one else.°? 


Since Evidence. 


is on the party alleging it.°t 
ture of a forfeiture, must be strictly proved.*? 
of a trade-mark is evidence against an intent to 
abandon it, although the mark as used is in s1ze 


a . 


The burden of proving abandonment 


It, being in the na- 
Use 


and color too insignificant to establish the mark 


of corporation. | itself.°# 


[§ 227] D. Laches, Acquiescence, and Delay. In 
suits for unfair competition or infringement mere 


laches in the sense of delay to bring suit does not 


App.D.C. 151; Julian v. Hoosier Drill 
Co., 78 Ind. 408. 


52. Mathy v. Republic Metalware 
Co., 35 App.D.C. 151; Julian vy. Hoo- 
sier Drill Co., 78 Ind. 408. 


[a] Evidence held insufficient.— 
Andrew Jergens Co. v. Woodbury, 
Inc., 273 F. 952 [aff 279 F. 1016 (cert 
den. 438 S.Ct. 92, 260 U.S. 728, 6% LL. 
Ed. 484)]; In re Nash Hardware Co., 
33) -AppybDsc> 221. 


53.. Waldes v. International Man- 
ufacturers Agency, 237 F. 502. 


54. U.S.—La Republique Francaise 
v. Saratoga Vichy Spring Co., 24 S. 
Ct. -145;. 191°-U.S.. 4270 480 Wd. 2475 
Saxlehner y. Nielsen, 21 S.Ct. 16, 179 
U.S. 48, 45 L.Hd. 77, 93 Off.Gaz. 948 
[rev 91 F.. 1004, 34 C.C.A. 690]; Sax- 
lehner v. Hisner, etc., Co,, 21 S.Ct. 7, 
179 U.S. 19, 45 L.Ed. 60, 93 Off.Gaz. 
S40 Lreve9 1B a6, 133 VC CUAL 29 1) 5 
Meintire-v. Pryor, 19°S.Ct.. 352) £73 
U.S. 38, 43 L.Ed. 606; Menendez v. 
EOI. OU:SiCt. £488 A283 SUS. bane ple 
Ed. 526; Mclean y. Fleming, 96 U.S. 
245, 24 L.Ed. 828; Prevost v. Gratz, 
6 Wheat, 481, 5 L.Ed. 311; Harvey v. 
American Coal Co., 50 F.(2d) 832 
[eert aden “52, S.Ct, 43. 284 US" 669; 
76 L.Ed. 566]; Reid, Murdoch & Co. 
v. H. P. Coffee Co., 48 F.(2d) 817 [rev 
48 E.(2d) 815, and cert den 52 S.Ct. 
9, 284 U.S. 621, 76 L.Ed. 529]; Heger 
Products Co. v. Polk Miller Products 
Corporation, 47 F.(2d) 966; Ansehl 
v. Williams, 267 F. 9; Garrett & Co. 
v. A. Schmidt, Jr., & Bros. Wine Co., 
256 F. 943; Moline Plow Co. v, Oma- 
ha Iron Store Co., 235 F. 519, 149 C. 
ie 65 [cert den 37 S.Ct. 242, 242 U. 

649, 61 L.Ed. 545]; Allen v. Walker 
fe Gibson, 235 EF. 230; Layton Pure 
Food Co. v. Church & Dwight Co., 
LS 2.ih. 85, 104 C.C A. 475. 32 Ta ReA: 
N.S. 274; Burke’v. Bishop, 175 F. 
167; Worcester Brewing Corp. v. Rue- 
ter, 157 EF. 217, 84 C.C.A. 665; Havana 
Commercial Co. vy. Nichols, 155 F. 302; 
Dr. Peter H. Fahrney, ete., Coll: 
Ruminer, 153 F. 735, 82 C.C.A. 621; 
Bissell Chilled Plow Works v. T. M. 
Bissell Plow Co., 121 F. 857; Raht- 
jen’s American Composition Co. v. 
Holzappel’s Composition Co., 101 F. 
2575 Tok. C: CoA. S2guuLrey: on other 
grounds 22 S.Ct. 6, 183 U.S. 1, 46 L. 
Eid. 49]; Low v. Fels, 35 F. 361; 
Consolidated Fruit-Jar Co. y. Thom. 
as; 6 E.Cas.No.°3.131, 2°NiJ.Lid. 272; 
Taylor v. Carpenter, 23 F.Cas. No. 13% 
785, 2 Woodb.&M. 1, 23 F.Cas.No. 19 
784, 3 Story 458; Williams v. Adams, 
29 F.Cas.No. aay pial. 8 Biss. 452. See 
Chapin-Sacks Mfg. Co. v. Hendler 
Creamery Co., 254 F. 558, 166 C.C.A, 
111 [mod 281 F. 550]; Theodore Rec- 
tanus Co. v. United Drug Co., 226 
F, 545, 141 C.C.A. 301 [rev 206 F. 570, 


constitute a defense.®+ 


Such laches may, under 


and. (aff 39 -S,Ct.- 48,. 248) U.S3090 65 
L.Ed. 141] (recognizing rule); Rodg- 
ers v. Philp, 1 Off.Gaz. 29. 


Cal.—Nolan Bros. Shoe Co. v. No- 
lan, 63._P<.480,..131 Cal 271,° $2>-Am; 
S.R. 346, 53 L.R.A. 384; Hall v. Hol- 
strom, 289 P. 668, 106 Cal.App. 563 
[quot Cyc]. 


D.C.—Star Brewery Co. v. Val 
Blatz Brewing Co., 36 App.D.C. 534. 


Fla.—El Modelo Cigar Mfg. Co. v. 
Gato, 7 So. 23, 25 Fla. 886, 23 Am.S.R. 
537; 6° LRA. 1823. 


Ind.—Julian v. Hoosier Drill Co., 
78 Ind. 408; Minas Furniture Co. v. 
Edward C. Minas Co., (App.) 165 N. 
E. ee 


y-—Bonnie & Co. v. Bonnie Bros., 
165 "Sw. STARE TVG 0) Uheen 4 8ar. North- 
cutt v. Turney, 101 Ky. 314, 41 S.W. 
21, 19 Ky.L. 483. But see Ola Times 
Distillery Co. v. Casey, 47 S.W. 610, 
104 Ky. 616, 20 Ky.L. 994, 84 Am.S.R. 
480, 42 L.R.A. 466. 


La.—Wolfe v. Barnett, 24 La.Ann. 
97, 13 Am.R. 111. But see New Or- 
leans Coffee Co. v. American Coffee 
Co. of New Orleans, 49 So. 730, 734, 
124 La. 19 (stating that, because of 
a delay in bringing suit for several. 
years, ‘‘the right to damages and to 
an injunction (should we concede 
that there was such right) was too 
dim to serve as a basis for judg- 
ment’’). 


Mass.—Grocers’ Supply Co. v. Du- 
puis, 107 N.E. 389, 219 Mass. 576; 
Tracy v. Banker, 49 N.E. 308, 170 
Mass. 266, 39 L.R.A. 508. 


Minn.—Sheffield-King Milling Co. 
v. Sheffield Mill, etc., Co., 105 Minn. 
315, 117 N.W. 447, 127 Am.S.R. 574. 


Mo.—Joseph S. Baum Mercantile 
Co. v. Levin, 174 S.W. 442, 189 Mo. 


App. 237; Gaines v. E. Whyte Gro- 
cery, etc., Co., 81 S.W. 648, 107 Mo. 
App. 507; Sanders v. Jacob, 20 Mo. 
App. 96. 


Neb.—Northwest Ready Roofing 
Co. v. Antes, 219 N.W. 848, 117 Neb. 
121 [cit Cyc]. 


N.J.—International Silver Col vy. 
Wm. H. Rogers Corp., 57 A. 725, 66 
N.J.Eq. 140 [rev 60 A. 187, 67 N.J. 
Eq. 646, 110 Am.S.R. 506]. 


N.Y.—Stetson v. Brennen, 48 N.Y.S. 
601, 21 App.Div. 552; Munro y. Tous- 
ey, 13 N.Y.S. 79, 59 Hun 622 [rey 29 
N.E. 9, 129 N.Y. 388, 14 L.R.A. 245]; 
Gillott’ Vv. Esterbrook, 47 Barb. 455 
[aff 48 N.Y. 374, 8 Am.R. 5653]; Amos- 
keag Mfg. Co. v. Spear, 4 N.Y.Super. 
599)°.7. INGWoer Oban 280d.) Cahn avs 
Gottschalk, SON. YS Dae 14 Daly 542; 
Rosenberg v. Rosenthal, 238 N.Y.S. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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some circumstances, bar an accounting for past 
profits,°> even though not sufficient to bar an in- 
against a further continuance of the 


junction 
wrong.°® Laches or delay must 
by circumstances amounting to an 


62, 135 Mise. 282; Luxor Cab Mfg. 
Corporation v. Leading Cab Co., 211 


N.Y.S. 886, 125 Mise. 764; Wm. P. 
Goldman & Bros. v. Goldstein, 211 
N.Y.S. 872, 125 Mise. 737; C. Kurtz- 


mann & Co. v. Kurtzmann, 147 N.Y.S. 
673, 84 Mise. 478 [quot Cyc]; Wil- 
liam P. Gcldman & Bros. v. Gold, 211 
N.Y.S. 868; Amoskeag. Mfg. Co. v. 
Garner, 54 How.Pr. 297 [rev on oth- 
er grounds 55 Barb. 151, 6 Abb.Pr.N.S. 
a McCardel v. Peck, 28 How.Pr. 


N.C.—Blackwell’s Durham Tobacco 
Teh v. McElwee, 5 S.E. 907, 100 N.C. 


Pa.—kKlepser v. Furry, 137 A. 175, 
289 Pa. 152; Potter v. Osgood, 79 Pa. 
Super. 397; Klepser Bros. vy. Furry, 
8 Pa.Dist.&Co. 487; Sheppard v. Stu- 
art, 13 Phila. 117. 


S.D.—Zweck v. Aberdeen Laundry 
& Dry Cleaning Co., 183 N.W. 118, 44 
S.D. 176 [cit Cyc]. 


Tenn.—Supreme Lodge K. P. v. 
Grand Lodge K. P., 2 Tenn.Civ.A. 429. 


Eng.—Fullwood vy. Fullwood, 9 Ch. 
Pa 7i6. 


[a] Rule established by supreme 
court.—In Menendez v. Holt, 9 S.Ct. 
143, 128 U.S. 514, 523, 32 L.Ed. 526, an 
injunetion was granted, although de- 
fendant’ had infringed for thirteen 
years without objection by the com- 
plainant. The court said: ‘The in- 
tentional use of another’s trade-mark 
is a fraud; and when the excuse is 
that the owner permitted such use, 
that excuse is disposed of by affirma- 
tive action to put a stop to it... . 
Mere delay or acquiescence cannot de- 
feat the remedy by injunction in sup- 
port of the legal right, unless it has 
been continued so long and under 
such circumstances as to defeat the 
right itself. . Acquiescence_ to 
avail must be sueh as to create a 
new right in the defendant. Rodgers 
v. Nowill, 3 DeG.M.&G. 614, 52 Eng. 
Ch. 478, 43 Reprint 241. Where con- 
sent by the owner to the use of his 
trade-mark by another is to be infer- 
red from his knowledge and silence 
merely. ‘it Jasts no longer than the si- 
jJence from which it springs; it is, in 
reality, no more than a revocable li- 
eense” Per Duer, J., in Amoskeag 
Mfg. Co. v. Spear, 4 N.Y.Super. 599, 
7 N.Y.Leg.Obs. 301; Julian v. Hoosier 
Drill Co., 78 Ind. 408; Taylor v. Car- 
penter, 23 F.Cas.Nos. 13,784, 13,785, 
3 Story 458, 2 Woodb.&M. 1. So 
far as the act complained of is com- 
pleted, acquiescence may defeat the 
remedy on the principle applicable 
when action is taken on the strength 
of encouragement to do it, but so far 
as the act is in progress and lies in 
the future, the right to the interven- 
tion of equity is not generally lost 
by previous delay, in respect to which 
the elements of an estoppel could 
rarely arise. At the same time, as it 

~is in the exercise of discretionary ju- 

risdiction that the doctrine of rea- 
sonable diligence is applied, and those 
who seek equity must do it, a court 
might hesitate as to the measure of 
relief, where the use, by others, for 
a long period, under assumed per- 
mission of the owner, had largely en- 
hanced the reputation of a particular 
brand.” 


[b] Clearer proof that defendant 
adopted the trade-mark with a fraud- 
ulent intent may be required, when 
there was a delay of several years in 


AND UNFAIR 


be accompanied 


abandonment or | ment.®8 


bringing suit. Rodgers v. Rodgers, 
31 L.T.Rep.N.S. 285; In re Heaton, 27 
Ch.D. 570. 


[c] “In cases of actual fraud, (1) 
as we have nope tomy helds. “asothe 
principle of laches has but an im- 
perfect application, and delay even 
greater than that permitted by the 
statute of limitations is not fatal to 
plaintiff's claim.” Saxlehner v. His- 
ner: ete: Co; 2IUSOte 7, 4s eo UES: 
19, 45 L.Ed. 60 (applying the rule to 
a case of unfair competition). (2) 
“Where actual fraud is shown. the 
court will look with much indulgence 
upon the circumstances tending to 
excuse the plaintiff from a prompt as- 
sertion of his rights; and, in a case 
of active and continuing fraud, it 
should be satisfied with no evidence 
of laches that does not amount to 
proof of assent or acquiescence.” 
Gaines v. E. Whyte Grocery, etc., Co., 
81 S.W. 648, 654, 107 Mo.App. 507. 


[d] Promise to discontinue unfair 
competition.—-Laches, as a defense, is 
not proved by defendant when he 
shows that plaintiff has delayed bring- 
ing suit for a few years, due to de- 
fendant’s promise to discontinue un- 
fair competition. Smyth Sales Corp. 
v. Kaveny, 156 A. 322, 109 N.J.Hq. 
138. 


[e] Delay of twenty years in 
bringing suit, during which time 
plaintiff knew of the infringement, is 
no ground for denying an injunction 
against future infringement. McLean 
v. Fleming, 96 U.S. 245, 24 L.Ed. 828. 


[f] Leading case.—Menendez v. 
Holt, 9 S.Ct. 143, 128 U.S. 514, 32 1. 
Eid. 526, so declared in C. Kurtzmann 
& Co. v. Kurtzmann, 147 N.Y.S. 673, 84 
Misc. 478. 


55. See infra §§ 275-277. 


56. U.S.—Mendendez v. Holt, 9 S. 
Ct 2143 2 28U.8. 514529241. bid. eee 
McLean y. Fleming, 96 U.S. 245, 24 
L.Ed. 828; Middleby-Marshall Oven 
Co. v. Williams Oven Mfg. Co., 12 F. 
(2d) 919; The Best Foods v. Hemp- 
hill Packing Co., 5 F.(2d) 355; Aunt 
Jemima Mills Co. v. Rigney & Co., 
DAT oan 14 Ole DOC, Guan 7 461, le RUA. 
1918C 1039 [rev 234 F. 804, and cert 
den 38 S.Ct. 222, 245 U.S. 672, 62 L. 
Ed. 540]; O. & W. Thum Co. v. Dick- 
inson, 245 F. 609, 158 C.C.A. 37 [cert 
den 38 S.Ct. 334, 246 U.S. 664, 62 L. 
Ed. 928]; Jenkins Bros. v. Kelly & 
sones “Coz, 212- FF. 328 [mod °227-> EF. 
ZIP 42 UCC AS STs Layton ‘Pure 
Food Co. v. Church & Dwight Co., 182 
B35, 0104) -CVCLA, 4751.32, LeR. AUN. S. 
274; Liebig’s Extract of Meat Co. v. 
Liebig Extract Co., 180 F. 688, 103 
C.C.A. 654 [rev 172 F. 158]; Burke v. 
Bishop, 175 F. 167; Worcester Brew- 
ing Corp. v. Rueter, 157 F. 217, 84 C. 
c.A. 665; Bissell Chilled Plow Works 
v. T. M. Bissell Plow Co., 121 F. 357; 
N. K. Fairbank Co. v. Luckel, etc., 
Soap Co., 116 F. 332, 54 C.C.A. 204; 
N. K. Fairbank Co. v. Luckel, etc., 
Soap Co., 106 F. 498; La Republique 
Francaise v. Schultz, 102 F. 153, 42 
CCAR 2833; ow lV. Wels,.35 F:2 361; 
Holt v. Menendez, 23 F. 869, 32 Off. 
Gaz. 1386 Vatf 9 S.Ct. 143, 128 U.S. 
514, 32 L.Ed. 526]; Sawyer v. Kel- 
logg, 9 F. 601; Consolidated Fruit- 
Jar Co. v. Thomas, 6.F.Cas.No. 3,131, 
2N.J.L.J. 272; Manhattan Medicine 
Co. v. Wood, 16 F.Cas.No. 9,026, 4 
Cliff. 461, 14 Off.Gaz. 519 [aff 2 S,Ct. 
436, 108 U.S. 218, 27 L.Ed. 706]. 
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an estoppel before it constitutes any defense.5? Mere 
delay and silence, although with knowledge of in- 
fringement, does not amount to consent and is no 
bar to relief against a continuance of the infringe- 
Laches, acquiescence, or delay, under cir- 


Cal.—Schmidt vy. Welch, 35 P. 626; 
Schmidt v. Brieg, 35 P. 623, 100 Cal. 
672, 22 L.R.A. 790. 


Mass.—Nelson y. J. H. Winchell & 
Co., 89 N.H.°.180;.'203 Mass. 75, 23 
L.R.A.N.S. 1150; Regis y. Jaynes, 77 
N.E. 774, 191 Mass. 245. 


Minn.—-Sheffield-King Milling Co. v. 
Sheffield Mill. ete., Co., 117 N.W. 447, 
105 Minn. 315, 127 Am.S.R. 574. 


_Mo.—Drummond Tobacco Co. y. Ad- 
one Tinsley Tobacco Co., 52 Mo.App. 


N.J.—International Silver Co. v. 
Wm. H. Rogers Corp., 57 A. 725, 66 
N.J.Eq. 140 [rev 60 A. 187, 67 N.J.Eq. 
646, 110 Am.S.R. 506]. 


N.Y.—Cahn v. Gottschalk, 2 N.Y.S, 
13, 14 Daly 542; S. Howes Co. v. 
Howes Grain Cleaner Co., 52 N.Y.S. 
468, 24 Misc. 83; Weed v. Peterson, 
12 Abb.Pr.N.S. 178; Amoskeag Mfg. 
Co. v. Garner, 54 How.Pr. 297 frev 55 
Barb. 151, 6-Abb.Pr.N.S. 2653. 


N.C.—Blackwell’s Durham Tobac- 
oS ise v. McElwee, 5 S.E. 907, 100 N. 


Ohio.—Lloyd v. Merrill Chemical 
Co., 11 OhioDec. (Reprint) 236, 25 
Cine.L.Bul. 319. 


Tenn.—C. F. Simmons Medicine Co. 
v. Mansfield Drug Co., 23 S.W. 165, 
93 Tenn. 84, 

Eng.—Ford v. Foster, 


LR. 7 Ch. 


611; Harrison v. Taylor, 11 Jur.N.S. 
eee ae v. Turner, 13 L.T.Rep.N. 


57. Saxlehner v. Wisner, etc., Co., 
20 c8.Ctl%, Lo (US. 219,045) tone GOs 
Standard Oil Co. v. Michie, 34 F.(2d) 
802; Actiengesellschaft, ete. vy. Am- 
berg, 109 F.. 151, 48 C.C.A, 264; Pflugh 
v. Eagle White Lead Co., 185 #. 769, 
107 C.C.A. 659 [rev 180 F. 579 (cert 
den: 31 .S.C. 719). 220° U.S; (615, bit. 
Ed. 610)]: Rahtjen’s American Com- 
position Co. v. Holzappel’s Composi- 
tion Co., 101 F. 257. 41 C.C.A. 329 [rev 
on other grounds 22 S.Ct. 6. 183 U.S. 
1, 46 L.Ed. 49]; Michigan Condensed 
Milk Co. v. Kenneweg Co., 30 App.D.C. 
491; Rosenberg v. Rosenthal, 238 N. 
Y.S. 62, 135 Misc. 282. 


[a] “There must be such neglect 
on the part of the compiainant as 
shows an intention to abandon his 
trade-mark before he can be estop- 
ped to have injunctive process.” 
Gaines v. BE. Whyte Grocery, etc., Co., 
81 S.W. 648, 107 Mo.App. 507, 527. 


[b] Complainant held not guilty 
of such laches as to preclude it from 
restraining defendant. Matzger y. Vin- 
ikow, 17 F.(2d) 581; Anheuser-Busch 
v. Budweiser Malt Products Corpora- 
tion, 287 F. 248 [aff 295 F. 306]; Wm. 
A. Rogers, Limited v. H. O. Rogers 
Silver Co., 287 F. 887; J. I. Case Plow 
Works v. J. I. Case Threshing Mach. 
Co., 155 N.W. 128, 162 Wis. 185; John 
Palmer Co., Ltd. v. Palmer-McLellan 
Shoepack Co., Ltd., 45 N.B. 8. 


Circumstances amounting to estop- 
pel see infra § 230. 


58. Hall vy. Holstrom, 289 P. 668, 
106 Cal.App. 563 [quot Cyc]; Michi- 
gan Condensed Milk Co. v. Kenneweg 
Co., 30 App.D.C. 491; John Palmer 
Co., Ltd. v. Palmer-McLellan Shoe- 
pack Co., Ltd., 45 N.B. 8; U.S. Play- 
ing Card Co. v. Hurst, 12 Ont.W.N. 
mL 37 Ont.L. 85, 10 Ont.W.N. 
07]. 
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cumstances showing an abandonment,®® or other- 
wise rendering it inequitable to grant an injunction 
or other relief,®® constitutes a valid defense. 
rule seems to be applied with somewhat greater 
strictness in England than in this country. 
edge of infringement must be shown in order to 
establish laches or acquiescence; long infringement, 
if unknown to plaintiff, is no defense to an injunc- 
tion, or a recovery of damages and profits.°? 
infringements by other persons beside the particu- 


59. See supra § 226, 


60. La Republique Francaise v. 
Saratoga Vichy Spring Co., 24 S.Ct. 
145, 191 U.S. 427, 48 L.Ed. 247; Sax- 
lehner v. Nielsen, 21 S.Ct. 16, 179 U. 
S. 43, 45 L.Hd. 77, 93 Off.Gaz. 948 [rev 
91 F. 1004, 34 C.C.A. 690]; Saxlehner 
VeMIahennT etc CO, OL S.Gtenls Leo Us 
S. 19, 45 L.Ed. 60, 93 Off.Gaz. 940 
[rev 91 F. 536, 38 C.C.A. 291]; Stand- 
ard Oil Co. of New Mexico v. Stand- 
ard Oil Co. of California, 56 F.(2da) 
973; Burke v. Bishop, 175 F. 167; 
Saxlehner v. Wagner, 157 F. 745, 85 
CiGEAY 321. Farle 30" S:Ct.. 298,216 U.S: 
375, 54 L.Ed. 525]; Virginia Hot 
Springs Co. v. Hegeman, 144 F. 1023, 
%3-C.C.A. 612 [aff 138 F. 855]; 
Thread Co. v. Armitage, 74 F. 936, 21 
CoGUAS I 78 Path) 677 EY (896 yer: Prince's 
Metallic Paint Co. v. Prince Mfg. Co., 
57 F. 938, 6 C.C.A. 647; Anonymous, 
1 F.Cas.No. 451; Delaware, etc., Ca- 
nai Co. v. Clark, 7 F.Cas.No. 3,764, 7 
Blatchf. 112 [aff 13 Wall. 311, 20 L. 
Ed. 581]; Stetson v. Brennen, 48 N. 
Y.S. 601, 21 App.Div. 552; Salvation 
Army in United States v. American 
Salvation Army, 114 N.Y.S. 1039, 62 
Mise. 360 [rev on the facts 120 N.Y.S. 
471, 135 App.Div. 268, and motion to 
withdraw appeal gr 93 N.E. 1131, 200 
N.Y. 555]; Colonial Dames of Ameri- 
ca v. Colonial Dames of State of New 
York. 60 N.Y.S. 302, 29 Misc. 10 
[aff 71 N.Y.S. 1134, 63 App.Div. 615 
(atl 65: No 1115, 173 ONY. (586) 7; 
Biackwell’s Durham Tobacco Co. v. 
McHiwee, 5 S.E. 907, 100 N.C. 150; 
Tygert-Allen Fertilizer Co. v. J. F. 
Tygert Co., 43 A. 224, 191 Pa. 336; 
Schrier v. Friedberg, 9 Pa.Dist. 435. 


[a] Iustration.—Where the pur- 
chaser, on foreclosure, of a property 
and business which had long been 
conducted in connection with a trade- 
mark, uses the trade-mark under 
claim and color of title, materially 
increasing the good will for such 
mark, with the full knowledge of 
the former owner, for eight years 
without objection, the former owner 
will be estopped from afterward 
maintaining a suit to restrain such 
user. Prince’s Metallic Paint Co. v. 
ie aly MINS COstbd kts) 1908, bls rG), Al 


[b] Court may retain bill for a 
time to permit of a suit at law. Anon- 
ymous, 1 F.Cas.No. 451. 


61. Hstcourt v. Estcourt Hop Es- 
sence Co., L.R. 10 Ch. 276; Powell v. 
Birmingham Vinegar Brewery Co., 
[1896] 2 Ch. 54 [aff [1897] A.C. 710]; 
Chappell v. Sheard, 2 Kay&J. 117, 69 
Reprint 717; Lazenby v. White, 41 
L.J.Ch, 354 note; Rodgers v. Rodgers, 
81 L.T.Rep.N.S. 285; Beard v. Turn- 
er, 13 L.T.Rep.N.S. 746. See Flavel 
v. Harrison, 10 Hare 467, 44 Hng.Ch. 
452, 68 Reprint 1010 (recognizing 
rule); Farina v. Gebhardt, Sebas- 
tian Dig. 118. 


[a] English and American rules 
contrasted.—‘‘In England the rule is 
stringent in trade-mark cases, that 
lack of diligence in suing deprives the 
complainant in equity of the right 
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61 


Knowl- 


Mere 


either to an injunction or an account. 
Our courts are more liberal in this 
respect. A long lapse of time will 
not deprive the owner of a trade* 
mark of an injunction against an in- 
fringer, but a reasonable dilizence is 
required of a complainant in assert- 
ing his rights, if he would hold a 
wrong-doer to an account for profits 
and damages. This rule, however, 
applies only to those cases where 
there has been an acquiescence after 
a knowledge of the infringement is 
brought home to the complainant.” 
Sawyer v. Kellogg, 9 F. 601, 602. 


{[b] Moderate delay on the part of 
plaintiff in prosecuting an. infringe- 
ment of his trade-mark or trade- 
name, or such a delay as will enable 
him to obtain evidence, is no bar to 
his success. Lee v. Haley, L.R. 5 Ch. 
poe Cave v. Myers, Seton (4th ed) 
238. 


62. U.S.—Layton Pure Food Co. v. 
Church & Dwight Co., 182 F. 24, 104 
C.C.A. 464; Hygeia Distilled Water 
Co. v. Consolidated Ice Co., 144 F. 139 
[aff 151 F. 10, 80 C.C.A. 506]; Dev- 
lin v. McLeod, 1385 F. 164; Gilka v. 
Mihalovitch, 50 EF. 427; Sawyer v. 
Kellogg, 9 F. 601. 


Cal.—Tomsky v. Clark, 238 P. 950, 
73 Cal.App. 412. 


Iowa.—Sartor v. Schaden, 
W. 511, 125 Iowa 696. 


Mo.-——Gaines v. E. Whyte ‘Grocery 
Fruit, etc., Co., 81 S.W. 648, 107 Mo. 
App. 507. 


Sia Unter v. Bolton, 15 Ir.Ch. 


Ont.—U. S. Playing Card Co. v. 
Hurst, 12 Ont.W.N. 89 [mod 387 Ont. 
L. 85, 10 Ont.W.N. 207]. 


[a] Circumstances attending use. 
—In a suit to restrain the infringe- 
ment of a trade-name used in the 
sale of tobacco, the introduction of 
two packages of tobacco having the 
same name and apparently manufac- 
tured by different individuals is ir- 
relevant when unaccompanied by 
proof of the circumstances surround- 
ing the origin and use of the pack- 
ages. . American Tobacco Co. v. Pol- 
acsek, 170 F. 117. 


[b] Acquiescence in infringement 
of trade-mark is not established by 
proof of the publication, during a 
period of ten years, of advertisements 
which, although they sometimes in- 
fringed, yet did not do so uniformly 
or continuously. Kinahan vy. Bolton, 
1b Tr. Ch 7b 


63. U.S.—Ward Baking Co. v. 
Potter-Wrightington, 298 F. 398 [aff 


101 N. 


288 EF. 597]; Layton Pure Food Co. 
vi Church & Dwight Co., 182 F. 24, 
104 C.C.A. 464; Actiengesellschaft, 


etc. v. Amberg, 109 F. 151, 48 C.C.A. 
264; Taylor v. Carpenter, 23 F.Cas. 
No. 13,784, 8 Story 458; Williams v. 
eae 29. F.Cas.No. 17,711, 8 Biss. 


La.—Funke v. Joseph Dreyfus & 
Co,, 34 La.Ann. 80, 44 Am.R. 413. 


~[§ 207 


lar defendant constitute no defense,®? unless such 
infringements have been so numerous and long con- 
tinued that the mark has lost its distinctiveness. °* 
Laches in prosecuting third persons for infringe- 
ment, even amounting to an estoppel in favor of 
such third persons, will not avail a defendant as to 
whom there has been no delay or laches.®* 
cution of suits against other infringers may be shown 
to rebut the defense of acquiescence and lache 
Laches is not established as a defense when it is 


Prose- 


5.86 


Mo.—Filley v. Fassett, 44 Mo. 168, 
175, 100 Am.D. 275. 


N.Y.—American Chain Co. v. Carr 
Chain Works, 252 N.Y.S. 860, 141 
Misc. 303; Buick Motor Co. v. Buick 
Used Motors, 229 N.Y.S. 3, 132 Misc. 
156; Selig Polyscope Co. v. Unicorn 
Film Service Corp., 163 N.Y.S. 62. 


Pa.—Hub Clothing Co. of Wilkes- 
arte v. Cohen, 113 A. 677, 270 Pa. 
he 


“The depredations of others upon 
plaintiff’s rights furnish no excuse to 
the defendants for similar acts on 
their part. It is rather an aggrava- 
tion to the plaintiff that others have 
also injured him, and courts have not 
shown any disposition to encourage 
that line of defense.” Filley v. Fas- 
sett, supra. 


[a] hus it is no defense for a 
continuing infringer that others who 
have renounced their right to use the 
trade-mark or have conveyed it to 
complainant formerly infringed the 
rights of its owner. Layton Pure 
Food Co. v. Church & Dwight Co., 182 
F. 24,104 C.C.A. 464. 


[b] Piracy by one person does not 
authorize piracy by another. Cocks 
v. Chandler, L.R. 11 Eq. 446. 


[c] Use on dissimilar product.— 
In an action for injunction, the fact 
that a third party used the same 
hame for dissimilar candy did not de- 
prive plaintiff of right to an injunc- 
tion.. Queen Anne Candy Co. v. F. 
W. Woolworth Co.,4 P.(2d) 844, 165 
Wash. 143. ‘ 


[d] Publication of a “caution” to 
the public against the fraudulent use 
of the trade-mark by others does not 
amount to an acquiescence to their 
use of the mark nor entitle the de- 
fendant to set such notice up as a 
defense for infringement. Gillott v. 
Esterbrook, 47 Barb. 455 [aff 48 N.Y. 
374, 8 Am.R, 5538]. 


[e] That plaintiff had been guilty 
of laches in allowing his brother to 
infringe his trade-mark and trade- 
name did not authorize an assignee of 
his. brother so to do. Juan F. Portu- 
ondo Cigar Mfg. Co. v. Vicente Port- 
uondo Cigar Mfg. Co., 70 A. 968, 222 
Pa. 1163) Ui Ss Playing’ Gard: Co.ov: 
Hurst, 12 Ont.W.N. 89 [mod 87 Ont. 
L. 85, 10 Ont.W.N. 2071]. 


64 See infra § 228. 


65. Thackeray v. Saxlehner, 125 
F. 911, 60 C.C.A. 562; Scheuer v. Mul- 
ler, 74 BF. 225, 20 C.C.A. 161; Clark 
Thread Co. v. Armitage, 67 F. 896 [aff 
74 B..936, 21) CsCyA, L789: 


[a] Limited use by another.—The 
fact that plaintiff has permitted an- 
other a limited use of his trade-mark, ~ 
nobody being deceived thereby, does 
not defeat his right to prevent others 
Ee it. Tetlow v. Tappan, 85 


66. Burke v. Bishop, 175 F. 167; 
Schmidt v. Brieg, 35 P. 623, 100 Cal. 
672, 22 L.R.A. 790; Hygeia Distilled 
Water Co. v. Hygeia Ice Co., 40 A. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 227-208), 


shown that the use of the trade-mark has gone on 
in the face of opposition from the very outset.°7 
A license granting use of the mark is not acquies- 
cence depriving the owner of exclusive right to the 
trade-mark on termination of the license.¢* A delay 
made to secure evidence of infringement or unfair 
competition does not constitute such laches as to 
The burden of proving laches and 


bar relief.°° 
acquiescence is on defendant.*® 


Preliminary injunctions. Delay is no bar to even 
a preliminary injunction where the legal right is 
elear,*? although ordinarily mere laches or delay is 
sufficient to justify a denial of a preliminary injunce- 


tion.72 


Laches is at most a defense; it cannot be employed 
as a basis to deprive the prior user of his right to 
use the trade-mark or trade-name.*? 


Statute of limitations is not available as a de- 


534, 70 Conn. 516. 


{a} TIllustrations.—(1). A right of 
action for fraudulent use of labels in 
this country is not -defeated on the 
ground of laches by failure for many 
years to assert it, when, during that 
time, the owner was making repeat- 
ed, persistent, and, for a long time, 
unsuccessful, efforts in his own coun- 
try to establish his rights. Saxleh- 
ner v. Nielsen, 21 S.Ct. 16, 179 U.S. 
43, 45 L.Ed. 77, 93 Off.Gaz. 948 [rev 
91 F. 1004, 34 C.C.A. 690]; Saxlehner 
wWiekuismer. etc... Ca., 21° S.Ct... 7,179 
U.S. 19, 45 L.Ed. 60, 938 Off.Gaz. 940 
brevsS oh 536, 33 (G2ClA.. 29070 9(2) 
Where one claiming the right to a 
trade-name was always diligent in 
his endeavor to protect the same, and 
applied for the registration of the 
name in the United States at a time 
the name had not been used by any 
other person for any purpose, and 
was wholly unknown, he was_ not 
guilty of laches. Avenarius v. Korn- 
ely, 121 N.W. 336, 1389 Wis. 247. 


67. Yale Hlectric Corporation v. 
Robertson, 26 F.(2d) 972 [mod 21 F. 
(2d) 467]. 


[a] Delay due to attempted set- 
tiement.—A delay of six years due 
to an attempt on the part of the 
plaintiff to avoid an expensive law 
suit by an amicable settlement out 
of court does not constitute such 
laches as to deprive plaintiff of his 
right to an injunction. United Drug 
Co. v. Parodney, 24 F.(2d) 577. 


68. Corkran, Hill & Co. v. A. H. 
Kuhlemann Co., 111 A. 471, 136 Md. 
525. 


69. Nestor Johnson Mfg. Co. v. 
Alfred Johnson Skate Co., 144 N.E. 
787, 313 111. 106 [rev 229 Ill.App, 549]; 
Munn & Co. v. Americana Co., 88 A. 
330, 82 N.J.Eq. 68 [mod 91 A. 87, 83 
N.J.Eq. 309, L.R.A.1916D 116]. 


[a] TMlustration.—A skate manu- 
facturer’s delay for two and one-half 
years after incorporation of a com- 
petitive company operating under a 
similar name, in bringing a suit to 
enjoin unfair competition, does not 
constitute laches, where no skates 
were put on the market by the com- 
petitive company for some time after 
organization, and where some fur- 
ther time was required in which to 
secure evidence of the unfair compe- 
tition practiced and its results. _Nes- 
tor Johnson Mfg. Co. v. Alfred John- 
son Skate Co., 144 N.E. 787, 313 Ill. 
106 [rev 229 Ill.App. 549]. 


70. Chappell v. Sheard, 2 Kay&J. 
117, 69 Reprint 717. 


AND UNFAIR COMPETITION 


Personal name. 
the use of his personal nickname until it has come 
to have a secondary meaning to the public, no longer 
has the exclusive right to the use of his nickname.*5 


[§ 228] E. Loss of Distinctiveness. 


[63 C.J.] 529 


fense to an action for relief for infringement of 
a trade-mark or trade-name.74 


A person, who has acquiesced in 


The exelu- 


sive right to an originally valid trade-mark is lost 


if such mark for any reason loses its distinetiveness 
and no longer indicates a particular origin or own- 
ership, as it has then ceased to be a trade-mark.7® 
The test whether or not the mark has become publici 


juris is whether the use of it by other persons is 


71. Wesson vy. Galef, 286 EF. 621; 
Ford Motor Co. v. Wilson, 223 F. 
808; Consolidated Fruit-Jar Co. v. 
Thomas, 6 F.Cas.No. 3,131, 2 N.J.L.J. 
272; Oklahoma Producing & Refin- 
ing Co. v. Oklahoma Consol. Produc- 
an eee Co., 106 A. 38, 12 Del. 


72. U.S.—Coca-Cola Co. v. Car- 
lisle Bottling Co., 20 F.(2d) 909; Best 
Foods v. Hemphill Packing Co., 295 
F. 425; Havana Commercial Co. v. 
Nichols, 155 F. 302; Burke v. Bishop, 
144 BF. 838, 75 C.C.A. 666; Von Mumm 
v. Steinmetz, 137 F. 168; H. Mueller 
Mfg. Co. v. A. Y. MeDonaly, etc., 
Mfg. Co., 132 F. 585; Estes v. Worth- 
ington, 22 EF. 822, 23 Blatchf. 65. 


N.J.—Stirling Silk Mfg. Co. v. 
Sterling Silk Co., 46 A. 199, 200, 59 
N.J.Eq. 394: 


N.Y.—Mitzger v. Knox, 136 N.Y.S. 
681, 77 Mise. 271 [aff 137 N.Y.S. 1129, 
153 App.Div. 911]; John H. Wood- 
bury Dermatological Inst. v. Wood- 
bury, 120 N.Y.S. 638. 


Pa.—Dodd v. Smith, 22 A. 710, 144 
Pa, 340, 29 Wkly.N.C. 6. 


Eng.—Isaacson vy. Thompson, 41 L. 
Che 104; 


“In view of its interference with 
trade the rule against delays is spe- 
cially strict.”” Stirling Silk Mfg. Co. 
v. Sterling Silk Co., supra. 


[a] Mere notification to defendant 
of a claim of infringement, which is 
denied, will not excuse a delay of 
three years before bringing suit, and 
keep alive the right to demand a pre- 
liminary injunction. Best Foods v. 
Hemphill Packing Co., 295 F. 425. 


73. Code v. Seattle Theatre Cor- 
poration, 298 P. 432, 162 Wash. 379. 


74, Bonnie & Co. v. Bonnie Bros., 
169 S.W. 871, 160 Ky. 487; Wolfe v. 
Barnett, 24 La.Ann. 97, 13 Am.R. 111; 
Gaines v. E. Whyte Grocery, etc., 
Co., 81 S.W. 648, 107 Mo.App. 507. 
See Sanders v. Jacob, 20 Mo.App. 96 
(holding that, where actual fraud is 


present, the statute of limitations 
does not apply). But see Taylor v. 
Carpenter, 23 F.Cas.No. 13,785, 2 


Woodb.&M. 1 (stating “But I am not 
aware that a neglect to prosecute, be- 
eause one believed he had no rights, 
or from mere procrastination is any 
defense at law, whatever it may be 
in equity . . . except under the 
statute of limitations, pleaded and 
relied on”); John Palmer Co., Ltd. 
v. Palmer-McLellan Shoepack Co., 
Ltd., 45 N.B. 8 (dictum stating that 
the delay must be sufficient to bring 
into operation the statute of limita- 


still ealeulated to deceive the public.77 
inate use by a number of different persons, if ¢on- 
tinued long enough, will result in a loss of distine- 
tiveness and destroy a trade-mark.78 
piracy by a single individual will not have this ef- 


Indiserim- 


- Wxtensive 


tions), 


[a] Prior use of the trade-mark 
by another, whose use was fraudu- 
lent, where no allegation is made that 
he attempted to convey title to de- 
fendant, cannot be tacked to the use 
of the mark by defendant so as to 
enable defendant to raise the statute 
of limitations as a defense. North- 
cutt v. Turney, 41 S.W. 21, 101 Ky. 
314, 19 Ky.L, 483. 


75. Col. W. KF. Cody Historical Pic- 
ture Co. v. Colonial Amusement Co., 
284 FB. 8738. 


{a] TIllustration.—The failure of 
“Buffalo Bill” Cody to assert his 
rights in his nickname until the 
nickname had acquired a secondary 
meaning to the public associated with 
a historical period deprived his as- 
signee, to whom he attempted to con- 
vey the exclusive right to the nick- 
name, of the right to enjoin the use 
of “Buffalo-Bill” by another. Col. W. 
F. Cody Historical Picture Co. v. 
Colonial Amusement Co., 284 F. 875. 


76. Star Brewery Co. v. Val. Blatz 
Brewing Co., 36 App.D.C. 534; Hege- 
man v. Hegeman, 8 Daly (N.Y.) 1; 
Pratt’s Appeal, 11 A. 878, 117 Pa. 401, 
2 Am.S.R. 676; National Starch Mfg. 
Co. v. Munn’s Patent Maizena, etc., 
Co., [1894] A.C. 275; Ford v. Foster, 
L.R. 7 Ch. 611; Powell v. Birming- 
ham Vinegar Brewery Co., [1896] 2 
Ch. 54 faff [1897] A.C. 710]; Lazen- 
by v. White, 41 L.J.Ch. 354 note. 


[a] Names acquiring sgseneric 
meaning are an illustration of loss of 
distinctiveness. See infra § 229. 


77. Ford v. Foster, L.R. 7 Ch. 611. 


“TJ think the test must be this, 
whether the use of the word still con- 
tinues to be calculated to deceive the 
public or any part of the public— 
whether the use of it by other per- 
sons than the original user may still 
have the effect of inducing the pub- 
lic to buy goods not made by him 
under the supposition that they are 
his goods. If the word or mark has 
become in such universal use that no- 
body can be deceived by tthe use of 
it, then no one can be induced from 
the use of it that he is buying the 
goods of the original man.” Ford 
v. Foster, supra. 


78. Saxlehner v. Hisner, etc., Co., 
21S. CS TV) L79 WS.) 195) 46. Eed6.0; 
93 Off.Gaz. 940 [rev 91 F. 5386, 33 C. 
C.A. 291]; Winget Kickernick Co. y. 
La Mode Garment Co., 42 F.(2d) 513; 
Everett O. Fisk & Co. v. Fisk Teach- 
ers’ Agency, 3 F.(2d) 7; Dietz v. Hor- 
ton Mfg. Co., 170 F. 865, 96 C.C.A. 
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fect,7® nor will a few scattering infringements by 
several persons even though not prosecuted.®° Per- 
mitting a limited use by another is not sufficient to 
defeat the owner’s right to prevent others from us- 
Permission to use a trade- 
name or mark in a noncompetitive branch of the 
business does not prevent plaintiff from asserting 
his right against others in competition with plain- 


ing his trade-mark.*+ 


tiff.24 


[§ 229] F. Generic Meaning Acquired through 
Where a word or name, although originally 
a valid trade-mark or an exclusive trade-name, has 
by use acquired a generic meaning, and become mere- 
ly a generic name descriptive of a general kind, qual- 
ity, or class of goods, it is publici juris for that pur- 
pose, and in that sense, and is no longer an ex- 
Whether such generic mean- 
ing has been acquired in any particular case is a 
question of fact. A trade-mark may have be- 


Use. 


elusive trade-mark.®? 


41; Manhattan Medicine Co. v. Wood, 
16 F.Cas.No. 9,026, 4 Cliff. 461, 14 Off. 
Gaz. 519 [aff 2 S.Ct. 436, 108 U.S. 218, 
27 L.Ed. 706]; In re Hall, 13 Off. 
Gaz. 229; Sherwood v. Andrews, 5 
Am.L.Reg.N.S. 588; National Starch 
Mfg. Co. v. Munn’s Patent Maizena, 
ete, Co; *[189'4] A.C.- 2755 Ripley. vz 
Bandey, 14 Rep.Pat.Cas. 591. 


[a] Business arrangement where- 
by two or more firms license each 
other to use their trade-marks is not 
such an indiscriminate use of the 
trade-mark by. different persons as 
to destroy the distinctiveness of the 
mark. Cleveland Stone Co. v. Wal- 
lace,.52 EF. 431. 


79. Ford v. Foster, L.R. 7 Ch. 611. 


80. Kinahan ‘v. Bolton, 15 Ir.Ch. 
75; Rowland v. Michell, 13 Rep.Pat. 
Cas. 457, 14 Rep.Pat.Cas. 37. 


81. Tetlow v. Tappan, 85 F. 774; 
Seheuer v. Muller, 74 F. 225, 20°C.C. 
A. 161; Clark Thread Co. v. Armi- 
tage, 67 F. 896 [aff 74 F. 936, 21 C.C. 
A. 178]; Noera v. H. A. Williams 
Mfg. Co., 32 N.E. 1037, 158 Mass. 110; 
Pratt’s Appeal, 11 A. 878, 117 Pa. 
401, 2 Am.S.R. 676. 


[a] Where son is first to adopt 
and use a trade-mark, and has not 
parted with his interest in it, and 
has continued its use, he does not, 
by acquiescing in its use by his fa- 
ther jointly with him, forfeit his 
right to claim the trade-mark as his 
own property. Giles Remedy Co. v. 
Giles, 26 App.D.C. 375. 


[b] Use by children of father’s 
trade-mark is not such a public use 
of the trade-mark as to destroy its 
distinctive features. Pratt’s Ap- 
peal, 11 A. 878, 117 Pa. 401, 2 Am.S.R. 
676. 


82. Aultz v. Zucht, (Tex.Civ.App.) 
209 S.W. 475. 


[a] For example, that partners in 
the dental business under a trade- 
name permitted a corporation organ- 
ized by them to use such name in the 
business of dealing in and manufac- 
turing dental supplies, which consti- 
tuted no competition with their prac- 
tice of dentistry, did not prevent 
them from asserting their right to 
the use of such name in conducting 
the dentistry business, as against 
persons infringing thereon in con- 
ducting the dentistry business. 
Aultz v. Zucht, (Tex.Civ.App.) 209 
S.W. 475. 


83. U.S.—La Republique Fran- 


Coats v. Merrick Thread Co., 
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petition.®+ 


caise v. Saratoga Vichy Spring Co., 
24 S.Ct. 145, 191 U.S. 427, 48 L.Ed. 
247; Saxlehner v. Nielsen, 21 S.Ct. 
16,. 179 US), 43) 45) eed! 7S ee O res 
Gaz. 948 [rev 91 F. 1004, 34 C€.C.A. 
690]; Saxlehner v. Hisner, ete., Co., 
21 S.Ct 7%, 179° US. 19, 45. L.Ed. 60, 
93 Off.Gaz. 940 [rev 91 F. 586. 33 C. 
C.A. 291]; Liebig’s Extract of Meat 
Co. v. Walker, 115 F. 822. 


Ill.— Sherwood y. Andrews, 5 Am. 
L.Reg.N.S. 588. 


Mass.—Noera v. H. A. Williams 
Mfg. Co., 82 N.E. 1037, 158 Mass. 110; 
Thomson v. Winchester, 19 Pick. 214, 
381'Am.D. 135. 


Tenn.—C. F. Simmons Medicine Co. 
v. Mansfield Drug Co., 23 S.W. 165, 
93 Tenn. 84. 


Wis.—Marshall v. Pinkham, 9 N.W. 
615, 52 Wis. 572, 38 Am.R. 756. 


Eng.—Singleton v. Bolton, 3 Douegl. 
293, 26 E.C.L. 196, 99 Reprint 661; 
Canham v. Jones, 2 Ves.&B. 218, 35 
Reprint 302. See Ford v. Foster, L.R. 
7 Ch. 611 (recognizing rule). 


[a] Illustrations: (1) Names of 
patented articles see supra § 125. 
(2) Personal names see supra § 119. 


84. Hygeia Distilled Water Co. v. 
Hygeia Ice Co., 40 A. 534, 70 Conn. 
516; Noera v. H. A. Williams Mfg. 
Co., 32 N.E. 1037, 158 Mass. 110. See 
36 F. 
324, 1 L.R.A. 616 [aff 13 S.Ct. 966, 
149 U.S. 562, 37 L.Ed. 847] (holding 
that defendant’s label did not amount 
to a representation that the thread 
was that of plaintiff). 


[a] Question is for court to de- 
termine from its judicial knowledge 
aided by reference to any appropriate 
authorities, or by evidence, or both. 
Hygeia Distilled Water Co. v. Hygeia 
Ice Co., 40 A. 534, 70 Conn. 516. 


85. Ford v. Foster, L.R. 7 Ch. 611. 


fa] Ilustration.—Although to the 
wholesale branch of the trade “Bu- 
reka” shirts meant a certain type of 
shirt originated by plaintiff, to the 
public ‘‘Hureka” shirts still meant 
shirts made by plaintiff; according- 
ly, plaintiff was granted an injunction 
protecting his mark in the retail 
trade. Ford v. Foster, L.R. 7 Ch. 611. 


86. Saxlehner v. Hisner, ete., Co., 
21.8.Ct.. 7,.179. U.S. 19, 45 L.Hd. 60: 93 
etre 940 [rev 91 F. 5386, 38 C.C.A. 


87. See supra § 102. 


come publici juris to a part of the trade wherein it 
is used, and yet not be such to the purchasing pub- 
lic, in which case an injunction against infringe- 
ment of the mark.in the retail trade will be granted.*’ 
The right once lost is Zone forever,*® except in those 
cases where a secondary meaning has been acquired 
in a different connection.** 
name has become generic with the owner’s consent 
or acquiescence that his rights therein are lost.** 
A name originally a valid trade-mark does not be- 
come common property merely because the public 
has come to ascribe a descriptive meaning to it, due 
to plaintiff's use thereof.®® 


[§ 230] G. Estoppel. Where the general elements 
of estoppel are present,®® a person may be estopped 
to deny another’s claim to a trade-mark or trade- 
name, or the right to enjoin methods of unfair com- 
A delay of several years before com- 
mencing action to restrain infringement with know!]- 


It is only where the 


[a] Thus a name which has be- 
come publici juris in a particular con- 
nection may acquire a secondary 
meaning by use in a different con- 
nection which will be protected. 
Boake v. Wayland, 26 Rep.Pat.Cas. 
257; Daimler Motor Co. v. London 
Daimler Co., 24 Rep.Pat.Cas. 329. 


88. Saxlehner v. Hisner, etc., Co., 
21 Site TSL79 © UES. 19,5 25 SEG niIG Os 
93 /Off.Gaz., 940 Prev 91 £2536,,.335C) 
CAs 2907: 


89. Capewell Horse Nail Co. v. 
Mooney, 167 F. 575 [aff 172 BF. 826, 
97% ClGAS> 2487 ONG Ke eM airbank Go: 
v. Central Lard Co., 64 F. 133; Cellu- 
loid. Mig, (Cozy vi “Reads 47. "HY a wie 
Ausable Horse-Nail Co. v. Essex 
Horse-Nail Co., 32 F. 94; Hygeia Dis- 
tilled Water Co. v. Hygeia Ice Co., 
40 A. 534, 70 Conn. 516; In re Ameri- 
can Circular Loom Co., 28 App.D.C. 
450; Selchow v. Baker, 93 N.Y. 59, 45 
Am.R. 169. 


[a] “Mere fact that the word, by 
association of ideas, would suggest to 


some persons the idea of purity or - 


healthfulness, would not prevent. its 
being available as a trade-mark word 
- . . and the fact that such associ- 
ation grew out of its use by the plain- 
tiff and its predecessors would not 
make it common property.” Hygeia 
Distilled Water Co. v. Hygeia Ice Co., 
40 A. 534, 70 Conn. 516, 534. 


[b] Indicative of quality.—‘‘The 
mere fact that the article has obtain- 
ed such a wide sale that the mark 
has become indicative of quality is 
not of itself sufficient to debar the 
owner of protection or make it the 
common property of the _ trade.” 
Burton v. Stratton, 12 F. 696, 702. 


90. See Estoppel 21 C.J. p 1052. 
91. U.S.—Paul v. Woods, 40 F.(2d) 
668; R. L. Bennett & Sons v. Farm- 


ers’ Seed & Gin Co., 288 F, 365 [cert 
den 44 S.Ct. 34, 263 U.S. 704, 68 L.Ed. 
516]; W. A. Gaines & €o. v. Rock 
Spring Distilling Co., 226 F. 531, 141 
C.C.A. 287 [rev on -other grounds 38 
S.Ct. 327, 246 U.S. 312, 62 L.Ed. 738]. 


Mich.—Kellogg v. Kellogg Toasted 


Corn Flake Co., 180 N.W. 397, 212 
Mich. 95. 
Mo.—Germo Mfg. Co. v. Combs, 


240 S.W. 872, 209 Mo.App. 651. 


N.J.—Munn & Co. v. Americana Co., 
91 A. 87, 83 N.J.Eq. 309, L.R.A.1916D 
116 [mod 88 A. 330, 82 N.J.Hq. 63]. 


N.Y.—Lehrenkrauss _ v. 


Universal 
Tours, 238 N.Y.Si 11, 


227 App.Div. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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edge that defendant was openly using the in- 
fringing mark, and expending large sums in ad- 
vertising its products thereunder, creating good will, 
has been held to constitute such laches as to require 
a court of equity to deny injunctive relief.°2 A 
plaintiff who has induced another to use his trade- 
mark in a particular locality and thereby create 
goed will for the mark in that particular place, in 
the absence of an express contract, is estopped to 
deny defendant’s right to use the mark in that lo- 


AND UNFAIR 


eality.®* 


or business.® & 


COMPETITION 


[63 C.J.] 531 


In order to invoke the defense of estop- 
| pel, defendant must not be guilty of inequitable con- 
duct on his part.°4 Acquiescence in a noncompetitive 
use in connection with a different class of goods or 
business, in which the user has built up a good 
will for the mark in that particular class of goods, 
may bar the right to an injunction to restrain suca 
use of the mark;®° but it is no bar to relief when 
the use is subsequently extended to competing goods 


IX. REMEDIES AND PROCEDURE?’ 


[§ 231] A. Civil Actions or Proceedings—1. Na- 
ture and Form®*—a, In General. The remedies or- 
dinarily available to redress or prevent infringement 
of trade-marks or unfair competition are common- 


[By Atpert DeForest Ty er] 


law rather than statutory,®® and depend on state, 


404 [order settled 242 N.Y.S. 822, 229 
App.Div. 795]. 


[a] Ilustrations.—(1) A defend- 
ant who imported and marketed for 
a number of years plaintiff's goods 
which were designated by a mark 
claimed by plaintiff was held estop- 
ped to deny plaintiff's right to the 
trade-mark. Paul v. Woods, 40 F. 
(2d) 668. (2) Plaintiff, who was for 
many years a director and principal 
stockholder of a corporation which 
adopted and established a _ trade- 
name, could not, after sale of stock 
at a big~ profit, and subsequent or- 
ganization by him of other compet- 
ing companies, question the right of 
such corporation to exclusive use of 
Such trade-name. Kellogg v. Kellogg 
Toasted Corn Flake Co., 180 N.W. 
397, 212 Mich. 95. (3) The filing of 
a certificate in the county clerk’s of- 
fice, discontinuing use of the trade- 
name ‘Universal Tours” precluded 
plaintiffs from enjoining defendants’ 
use of such name after discontinu- 


ance. Lehrenkrauss v. Universal 
Tours, 238 N.Y.S. 11, 227 App.Div. 
404 [order resettled 242 N.Y.S. 822, 


229 App.Div. 795]. 


[b] Acquiescence that mark was 
not infringement.—After a long cor- 
respondence between defendant and 
plaintiff's attorneys over an alleged 
infringement of piaintiff’s  trade- 
mark, following which defendant 
changed its manner of advertising, 
to which plaintiff did not object for 
three years, plaintiff was held to have 
acquiesced, through its attorneys, in 
defendant’s use of the alleged in- 
fringing mark. Coca-Cola Co. v. Car- 
lisle Bottling Works, 43 F.(2d) 101 
[aff 43 F.(2d) 119 (cert den 51 S.Ct. 
86, 282 U.S. 882, 75 L.Ed. 778)]. 


{c] Plaintiff held not estopped by 
conduct.—An expression in a letter 


-by complainant’s predecessor, assum- 


ing that defendant might legally use, 
in connection with the sale of syrup, 
a trade-mark originated and regis- 
tered by such predecessor in connec- 
tion with flour, did not estop com- 
plainant from relying on law forbid- 
ding such use of trade-mark. Aunt 
Jemima Mills Co. v. Rigney & Co.,, 
947 BB, 407, 159 C.C.A. 461, L.R.A. 
1918C 1039 [rev 234 F. 804, and cert 
den 38 S.Ct. 222, 245 U.S. 672, 62 L. 
Ed. 540}. 


[a] Previous false representation. 
—A complainant, who had joined in 
and profited by an agreement where- 
by defendant was to falsely represent 
to the public that an encyclopedia 
was complainant's work and thereby 


attract subscribers, could not sub- 
sequently enjoin defendant from act- 
ing pursuant to their agreement. 
Munn & Co. v. Americana Co., 91 A. 
87, 838 N.J.Eq. 309, L.R.A.1916D 116 
[mod 88 A. 330, 82 N.J.Eq. 63]. 


92. Jacobs v. Iodent Chemical Co., 
41 #.(2d) 637; Whittemore’ Bros. 
Corporation v. Ramsey, 300 F. 576; 
Valvoline Oil Co. v. Havoline Oil Co., 
211 F. 189; Filley v. Child, 9 F.Cas. 
No. 4,787, 4 Ban.&A. 353, 16 Blatchf. 
376, 16 Off.Gaz. 261; Max Levy & Co. 
v. Kartz, 250 Ill.App. 353 [cert den 
49S. Cte 512) - 279 U8. 7/870; 238" tad. 
1006]; Witt v. McLaren Products 
Co., 25 OhioN.P.N.S. 155; Mawson 
v. Mawson & De Many Fur Co., Inc., 
29 Pa.Dist. 195. See Société Ano- 
nyme du Filtre Chamberland Sys- 
téme Pasteur v. Consolidated Filters 
Co., 248 F. 358; Sanders v. Jacob, 20 
Mo.App. 96 (both recognizing rule). 


[a] Estoppel as to particular lo- 
cality.—A failure to bring suit for a 
considerable period of time during 
which complainant knew of the use 
of the trade-mark by defendant, and 
that defendant was establishing a 
good will for the mark in a particu- 
lar locality, has been held sufficient 
to deny complainant the right to en- 
join the use.of the mark by defend- 
ant.. inc that articular locality. 
Thomas J. Carroll & Son Co. v. Mc- 
Ilvaine & Baldwin, 183 F. 22, 105 C. 
CrA2 31 42 fart Ade 125]. 


[b] UWnexcused delay for nineteen 
years before bringing suit for in- 
fringement of a trade-mark during 
all of which time defendant’s trade- 
mark had been registered and in use 
constitutes such laches as to bar 
right (to) relief... C. B.* Fleet.Co.. Vv. 
Mobile Drug Co., 284 F. 813. 


93. Checker Cab Mfg. Corporation 
v. Green Cab Co., 35 F.(2d) 631. 


{a] TWWlustration.—A taxicab man- 
ufacturer, inducing an _ operating 
company to adopt a checker border 
trade-mark, could not enjoin the use 
of the border on cabs purchased from 
others. Checker Cab Mfg. Corpora- 
tion v. Green Cab Co., 35 F.(2d) 631. 


94 Minas Furniture Co. v. Ed- 
ward C. Minas Co., (Ind.App.) 165 N. 
E. 84. 


[a] For example, a corporation 
guilty of unfair competition could 
not invoke the doctrine of estoppel 
to defeat an injured corporation’s 
right to injunction. Minas Furniture 
Co. v. Edward C. Minas Co., (Ind. 
App.) 165 N.E. 84. 


rather than national, laws. 
and usual legal* and equitable remedies,? and are 
not taken away by statutes providing additional 
or cumulative statutory remedies,* such as criminal 


They are the ordinary 


95. France Milling Co. v. Wash- 
burn-Crosby Co., 7 F.(2d) 304 [aft 
3 W:(2d) 321); 


[a] Zllustration.—A manufactur- 
er of flour under the Gold Medal 
trade-mark, who for many years ac- 
quiesced in the use of the same mark 
by a manufacturer of pancake and 
buckwheat flour, and sold the latter 
raw flour for use in manufacture, had 
lost by laches all right to enjoin such 
use of the mark. France Milling Co. 
v. Washburn-Crosby Co., 7 F.(2d) 304 
[aff 3 EB. (2d) 321). 


96. Nolan Bros. Shoe Co. vy. Nolan, 
63_P. 480,;-131 Cal. 271, 82 Am.S.R. 
346, 53 L.R.A. 384. 


[a] fllustration. — Acquiescence 
by plaintiff in defendant’s use of the 
name ‘Nolan Bros.” in the wholesale 
shoe business did not give defendant 
the right to use the name in the re- 
tail shoe business in competition 
with plaintiff. Nolan Bros. Shoe Co. 
Vv. Nolan, 63: Pi s480; 13h) Cala a7, 82 
Am.S.R. 346, 538 L.R.A. 384. 


97. Actions: 
Generally see Actions 1 C.J. p 916. 
In equity see Equity §§ 253-968. 


Injunction suits see Injunctions §§ 
454-661. 


eee Generally see Actions §§ 110— 


99. U.S. v. Steffens, 100 U.S. 82, 
25 L.Ed. 550; Shaver v. Shaver, 6 N. 
W. 188, 54 Iowa 208, 37 Am.R. 194; 
Smith v. Walker, 22 N.W. 267, 24 N. 
W. 830, 26 N.W. 783, 57 Mich. 456. 


[a] In Philippines right of ac- 
tion for the violation of a trade-mark 
or trade-name or to restrain unfair 
competition is conferred by statute, 
and ‘‘without such a statute right of 
action would not exist.” Compania 
General de Tabacos de Filipinas v. 
Alhambra Cigar, ete., Mfg. Co., 33 
Philippine 485. 


1. Schumacher v. Schwencke, 26 F. 
818; Luyties v. Hollender, 21 F. 281. 


2. See infra § 232. 
3. See infra § 233. 


4 Coca-Cola Co. v. Stevenson, 276 
F. 1010; Stephano Bros. y. Stamato- 
poulos, 238 F. 89, 151 C.C.A. 165, L:R. 
P NEE KOE la sy re 


[a] “Tariff Act of 1922 § 526(a), 
prohibiting importation of merchan- 
dise bearing trade-mark registered in 
Patent Office and with Secretary of 
Treasury, without owner’s consent, 
was not intended to prevent one ag- 


582° (63 C.J.] 


prosecutions or penal actions,® although it has been 
held that an action for the infringement of a trade- 
mark registered under an act of congress must be 
maintained under the provisions of such act, giving 
By federal statute 
a commission, known as the “federal trade commis- 
sion,” has been created, and certain powers con- 
ferred on it to inquire into and determine the ques- 
tion of unfair methods of competition in commerce.’ 


a right of action for damages.® 


[§ 232] b. Remedy at Law. An action at law lies 
for infringement of a trade-mark,*® or for unfair 
Such action is in the na- 


ture of an action for fraud or deceit,'® and the 
It has been held 


competition in business.® 


right of action is assignable. 


grieved by owner’s notice to collector 
of customs from testing trade-mark 
in the courts, or to relegate him to 
proceeding in Patent Office. Coty, 
Inc. v. Le Blume Import Co., 292 F. 
264 [aff 293 F. 344]. 


5. Derringer v. Plate, 29 Cal. 292, 
87 Am.D. 170. 


Criminal: 
Offenses see supra § 137 et seq. 
Prosecutions see infra §§ 285-288. 


6. Ironite Co. v. Guarantee Water- 
proofing Co., 52 F.(2d) 288; Kasch v. 
Cliett, 297 F. 169. 


7. See infra §§ 290-302. 


8 U.S:.—Apollo Bros. v. Perkins, 
207 FB. 580, 125 C.C.A. 192 [rev 197 F. 
476]; Gardner v. Bailey, 9 F.Cas.No. 
§221; Taylor, v.. Carpenter,. 23. F. 
Cas.No. 13,785, 2 Woodb.&M. 1; War- 
ner v. Roehr, 29 F.Cas.No. 17,189a. 


Ga.—Hagan, etc., Co. v. Rigbers, 57 
S.E. 970, 1 Ga.App. 100. 


Ind.—Julian v. Hoosier Drill Co., 
78 Ind. 408. 


Iowa.—Shaver v. Shaver, 6 
188, 54 Iowa 208, 87 Am.R. 194. 


‘La.—Handy v. Commander, 22> So. 
230, 49 La.Ann. 1119. 


Mo.—Lampert v. Judge, etc., Drug 
Co., 100 S.W. 659, 119 Mo.App. 693 
[rev on another ground 141 S.W. 1095, 
238 Mo. 409, 37 L.R.A.N.S. 533, Ann. 
Cas.1913A 351]. 


Eng.—Blofeld v. Payne, 4 B.&Ad. 
410, 24 E.C.L. 188, 110 Reprint 509 
(although defendant’s article is not 


N.W. 


inferior, and no actual damage is 
shown); Cartier v. Carlile, 31 Beav. 
292, 54 Reprint 1151; Rodgers v. No- 


will, 5 C.B. 109, 57 H.C.L. 109, 136 Re- 
print 816; Southern v. How, Cro.Jac. 
468, 79 Reprint 400, Poph. 143, 79 Re- 


print 1243; HEdelston v. Edelston, 1 
DeG.J.&S. 185, 66 Eng.Ch. 142, 46 
Reprint 72; Singleton v. Bolton, 3 


Doug). 293, 26 E.C.L. 196, 99 Reprint 
661; Foot v. Lea, 13 Ir.Ha. 484. 


9. U.S.—Frese v. Bachof, 9 F.Cas. 
ae 5,110, 14 Blatchf, 432, 13 Off.Gaz. 
635. 


Ga.—M. A. Thedford Medicine Co. 
v. Curry, 22 S.E. 661, 96 Ga. 89. 


Ind.—Hartzler v. Goshen Churn & 
is Co., 104 N.E. 34, 55 Ind.App. 
55. 


Iowa.—Roggensack iV Winona 
Hh aa Co., 283 N.W. 498, 211 Iowa 


Mo.—Conrad v. Joseph Uhrig Brew- 
ing Co., 8 Mo.App. 277. 


Eng.—Sykes v. Sykes, 3 B.&C. 541, 
10 E.C.L. 248, 107 Reprint 834; Craw- 
shay v. Thompson, 4 M.&G. 357, 43 
E.C.L. 189, 184 Reprint 146; Morison 


TRADE-MARKS, TRADE-NAMES, 


vy. Sullivan, 2 M.&G. 385, 40 E.C.L. 
654, 133 Reprint 795. 


Que.—Vive Camera Co. v. Hogg, 18 
Que.Super. 1. 


10. Taylor v. Carpenter, 23 F.Cas. 
No. 13,785, 2 Woodb.&M. 1; Conrad 
v. Joseph Uhrig Brewing Co., 8 Mo. 
App. 277; Edelston v. Edeiston, 1 De 
G.J.&S. 185, 66 Eng.Ch. 142, 46 Re- 
print 72. 


11. Julian vy. Hoosier Drill Co., 78 
Ind. 408. 


12. Hartzler v. Goshen Churn & 
Ladder Co., 104 N.E. 34, 55 Ind.App. 
455. And see infra § 233. 


13. Hartzler v. Goshen Churn & 
Taser Co., 104 N.E. 34, 55 Ind.App. 


14. Dixon v. Fawcus, 3 E.&E. 537, 
107 E.C.L. 537, 121 Reprint 544. 


15. Equity jurisdiction generally 
see Equity §§ 7-149. 


16. U.S.—Le Blume Import Co. v. 
Coty, 293 F. 344 [aff 292 F. 264]; Coca- 
Cola Co. v. Stevenson, 276 F. 1010; 
Coca-Cola Co. v. Old Dominion Bever- 
age Corp., 271 F. 600 [cert den 41 S.Ct. 
624, 256 U.S. 703, 65 L.Ed. 1179]; 
Stephano Bros. v. Stamatopoulos, 238 
B89, (bb i ClCCALe 1,66) ta. REASLOLTES 
1157; Knabe Bros. Co. v. American 
Piano Co., 229 F. 28, 1438 C.C.A. 325 
[mod 2382 F. 140, 146 C.C.A. 3382]; 
Apollo Bros. v. Perkins, 207 F. 530, 
125 C.C.A. 192 [rev on other grounds 
197 F. 476]; Atlantic Milling Co. v. 
Robinson, 20 F. 217; Burton v. Strat- 
ton, 12 F. 696. 


Iowa.—Shaver v. Shaver, 6 N.W. 
188, 54 Iowa 208, 37 Am.R. 194. 


Kan.—Powell v. Valentine, 189 P. 
168, 106 Kan. 645. : 


La.—Handy v. Commander, 22 So. 
230, 49 La.Ann. 1119. 


N.J.—Munn & Co. v. Americana 
Co., 88 A. 330, 82 N.J.Eq. 63 [mod 91 
fer” 838 N.J.Eq. 309, L.R.A.1916D 


N.Y.—Prince Mfg. Co. v. Prince’s 
Metallic Paint Co., 31 N.E. 990, 135 
N.Y.. 24, 17. L.R.A. 129; -Munro v. 
Tousey, 29 N.E. 9, 129 N.Y. 88, 14 
L.R.A. 245; Gillott v. Esterbrook, 48 
N.Y. 374, 8 Am.R. 5583 [aff 47 Barb. 
455]; Oneida Community v. Oneida 
Game Trap Co., 154 N.Y.S. 391, 168 
App.Div. 769 [aff 150 N.Y.S. 918]. 


Ohio.—Globe-Wernicke Co. v. Safe- 
Gate Co., 144 N.E. 711, 110 Ohio 


Or.—Liquidators v. Clifton, 286 P. 
152, 132 Or. 448. 


Pa.—Scranton Stove Works vy, 
Clark; 99 “Aw i170), 265; Pa.’ 28) 


Wash.—Wetzel v. Clise, 268 P. 161, 


f 4 


eT 


that, while ordinarily only injunctive relief is grant- 
ed where a trade-name is innocently used in a way 
which amounts to unfair competition,” yet, if such 

name is intentionally used with knowledge of the 

facts, or its use is continued after such knowledge 

is acquired, an action at law for damages for un- 

fair competition may be maintained.’* An innocent 

infringer has a remedy over against one who caused 

him to infringe.‘ 

[§ 233] c. Remedy in Equity.1> Equity has juris- 
diction in a proper case to protect one from in- 
fringement of a trade-mark?® or from unfair com- 
petition,?7? usually by injunction against a continu- 


148 Wash. 75; Rosenburg v. Fremont 
Undertaking Co., 114 P. 886, 63 Wash. 
52. : 


Eng.—Templeman vy. Cocquerel, 57 
Sol.J. 405. 


[a] Use of trade-name after ex- 
piration of control.—Injunction is the 
proper remedy to prevent the further 
use of a trade-name by defendants 
after the contract right to use it had 
expired, where it appeared that de- 
fendants’ further use was calculated 
to injure plaintiffs’ property rights. 
Munn & Co. v. Americana Co., 88 A. 
330. 82 N.J.Hq. 63 [mod 91 A. 87, 83 
N.J.Eq. 309, L.R.A.1916D 116]. 


[b] In suit for infringement of 
trade-mark and unfair competition, 
an injunction is an appropriate part 
of the relief sought, and hence the 
complaint is properly brought on the 
equity side of the court. Coca-Cola 
Co. v. Old Dominion Beverage Cor- 
poration, 271 F. 600 [cert den 41 S.Ct. 
624, 256 U.S. 703, 65 L.Ed. 1179]. : 


[c] Restraining suit—A person 
charged with an infringement of a 
trade-mark and against whom an ac- 
tion is threatened and about to be 
commenced cannot maintain an ac- 
tion to restrain the commencement of 
such threatened action, and the fact 
that an injunction against him would 


be a serious injury to his business 


furnishes no justification therefor. 
Wolfe v. Burke, 56 N.Y. 115. 


17%. U.S.—Standard Oil Co. of 
Maine v. Standard Oil Co. of New 
York, 45 F.(2d) 309 [mod 88 F.(2d) 
677]; People’s Transit Co. v. Hen- 
shaw, 20 F.(2d) 87 [cert den 48 S.Ct. 
LL6, | 275 OS. 2 53,0 N 2 hid, S42 ois 
Price-Hollister Co. v. Warford Cor- 
poration, 18 F.(2d) 129; Coca-Cola Co. 
v. Old Dominion Beverage Corp., 271 
F. 600 [cert den 41 S.Ct. 624, 256 U.S. 
703, 65 L.Ed. 1179]; Prest-O-Lite Co. 
v. Acetylene Welding Co., 259 F. 940; 
Howard Dustless Duster Co. v. Carle- 
ton, 219 F. 918; Hennessy v. Wine 
Growers’ Assoc., 212 F. 308; Rush- 
more yv. Badger Brass Mfg. Co., 198 
F. 379, 117 C.C.A. 255; Shaver v. Hel- 
lex, Ste Coy OSE Rh 82i2 


Ala.—Boston Shoe Shop v. Mec- 
Broom Shoe Shop, 72 So. 102, 196 Ala. 
2062; Mobile Transfer Co. v. Schwarz, 
70 So. 640, 195 Ala. 454. 


Cal.— Mills v. San Diego Conserva- 
aon" of Music, 191 P. 546, 47 Cal.App. 


D.C.—Penn Oil Co. v. Vacuum Oi} 
Co., 60 App.D.C. 96, 48 F.(2d) 1008; 
Patton Paint Co. v. Sunset Paint Co.,. 
58 App.D.C. 348, 290 F. 323. 


Ga.—Saunders System Atlanta Co. 


v. Drive It Yourself Co., 123 S.E. 132, 


158 Ga. 1. 
Ill Bender v. Bender Store & Of- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ance of the wrong,1®8 and an accounting and recoy- 
ery of damages and profits by reason of the past 
infringement,!® although it has been held that courts 
of equity in granting injunctions in such cases act 
merely ancillary to courts of law, and do not exer- 
cise any independent jurisdiction.2° 
diction in this class of cases rests on the ground 
of preventing a multiplicity of suits,2! or irrepara- 
ble injury,?* and inadequacy of the remedy at law;2* 
and the legal remedy may be inadequate regardless 
of the question of defendant’s solvency.?4 
eases it has been held that plaintiff has an election 


fice Fixture Co., 178 Ill.App. 2038. 


Ind.—Hartzler v. Goshen Churn & 
qpoder Co., 104 N.E. 34, 55 Ind.App. 


Iowa.—Motor Accessories Mfg. Co. 
v. Marshalltown Motor Material Mfg. 
Co,, 149 N.W. 184, 167 Iowa 202. 


Mich.—Weisman v. Kuschewski, 
219 N.W. 937, 243 Mich. 223. 


Minn.—Northwestern Knitting Co. 
a5 Garon, 128 N.W. 288, 112 Minn. 
321. : 


Mo.—Joseph S. Baum Mercantile 
Co. v. Levin, 174 S.W. 442, 189 Mo. 
App. 237. 


N.J.—Hilton v. Hilton, 102 A. 16, 
89 N.J.Eq. 149 [mod 104 A. 875, 89 
N.J.Eq. 182, L.R.A.1918F 1174]; Tay- 
lor Provision Co. v. Edwards, 81 A. 
1120, 79 N.J.Eq. 222. 


N.Y.—Eastern Const. Co. v. Eastern 
Engineering Corporation, 159 N.E. 
397, 246 N.Y. 459; H. E. Allen Mfg. 
Co. v. Smith, 229 N.Y.S. 692, 224 App. 
Div. 187;. Chapman vy. L. BE. Water- 
man Co., 163 N.Y.S. 1059, 176 App. 
Div. 697 [appeal dism 117 N.E. 1064, 
221 N.Y. 637]; Margolis v. National 
Bellas Hess Co., 249 N.Y.S. 175, 139 
Mise. 738; Checker Cab Mfg. Corp. 
v. Sweeney, 197 N.Y.S. 284, 119 Misc. 
780; Morris v. Alstedter, 156 N.Y.S. 
1103, 93 Mise. 329. 


Ohio.—French Bros. Dairy Co. v. 
Gracin, 31 OhioCir.Ct. 395. 


Or.—Wood v. Wood, 151 P. 969, 78 
Or. 181, L.R.A.1916C 251, Ann,Cas. 
1918A 226. 


Pa.—North American Provision Co. 
v. Miller, 85 Pa.Super. 265. 


{a] Protective remedy.—The rem- 
edy by injunction in a case of unfair 
competition is a protective remedy, 
intended to protect complainant in 
his property rights, not to punish 
wrongdoing. Hilton vy. Hilton, 104 A. 
375, 89 N.J.Eq. 182, L.R.A.1918F 1174 
[mod 102 A. 16, 89 N.J.Eq. 149]. 


[b] Appropriation of news.—To 
sustain jurisdiction of equity over 
the controversy of appropriation by 
one news-gathering agency of news 
gathered by another such agency, as 
unfair competition, no general and 
absolute property in the news as such 
need be affirmed, the right to acquire 
property by honest labor or the con- 
duct of a lawful business being as 
much entitled to protection as the 
right to guard property already ac- 
quired, and furnishing the basis of 
jurisdiction in the ordinary case of 
unfair competition. International 
News Service v. Associated Press, 39 
S.Ct. 68, 248 U.S. 215, 68 L.Ed. 211, 
9 A.LR. 293 Laff 245 F. 244, 157 C.C.A. 
436, 2 A.1.R.317 (cert gr 38 8.Ct, 10, 
245 U.S. 644, 62 L.Ed. 528 [mod 240 F. 
9831]).]. 

ig. See cases supra notes 16, 17. 


Cross references: 


AND UNFAIR COMPETITION 


Equity juris- 


In some 


Injunctions generally see Injunctions 
SayCra weDe l 


Bet injunction see infra §§ 265- 


Necessity of establishing doubtful 
right at law before injunction 
granted see infra §§ 261, 265. 

Preliminary injunction see infra §§ 
261-265. 


19. See infra §§ 274-281. 
20. Foot v. Lea, 13 Ir.Eq. 484. 


21. Dehydro, Ine. vy. Tretolite Co.. 
53 B.(2d) 2738; Frese v. Bachof, 9 F. 
Cas.No. 5,110, 14 Blatchf. 432, 13 Off. 
Gaz. 635; Morton v. Morton, 82 P. 664, 
148 Cal. 142, 1 L.R.A.N.S. 660; Joseph 
S. Baum Mercantile Co. v. Levin, 174 
S.W. 442, 189 Mo.App. 237. 


22. Scandinavia Belting Co. v. As- 
bestos & Rubber Works of America, 
257 F. 937, 169 C.C.A. 87 [cert den 39 
S.Ct. 494, 250 U.S. 644, 63 L.Hd. 1186]; 
Frese v. Bachof, 9 F.Cas.No. 5,110, 14 
Blatehf. 432, 13 Off.Gaz. 635; Amos- 
keag Mfg. Co. v. Spear, 4 N.Y.Super. 
599. 18 How.Pr. 342, 4 Abb.Pr. 88. 


23. U.S.—Dehydro, Inc. vy. Treto- 
lite, ‘Co:5-= 53. -F3(2d): (273° Tabular 
Heating, etc, Co. v. Mt. Vernon Fur- 
nace, ete., Co., 2 F.(2d) 982; Coffeen 
v. Brunton, 5 F.Cas.No. 2,947, 5 Mc- 
Lean 256. 


Ala.—Montgomery Wnterprises v. 
Empire Theater Co., 86 So. 880, 204 
Ala, 566, 19 A.L.R. 987. 


Cal.—Morton v. Morton, 82 P. 664, 
148 Cal. 142, 1 L.R.A.N.S. 660. 


Colo.—Denver Milk Bottle, etce., 
Exchange v. McKinzie, 287 P. 868, 87 
Colo. 379. . : 


Ga.—Whitley Grocery Co. v. McCaw 
Mtg. Co., 32 S.E. 118, 105 Ga. 839. 


N.Y.—Munro y. Tousey, 29 N.E. 9, 
129 N.Y. 88, 14 L.R.A. 245; Checker 
Cab Mfg. Corporation v. Sweeney, 197 
N.Y.S. 284, 119 Misc. 780. 


Eng.—-Leather Cloth Co. v. Ameri- 
can Leather Cloth Co., 4 DeG.J.&S. 
187, 69 Eng.Ch. 106, 46 Reprint 868 
[rev 1 Hem.&M. 271, 71 Reprint 118, 
and aff 11.-H.i.Cas,. 523,11. Reprint 
1435] (per Westbury, C.). 


[a] “fhe theory upon which a 
court of equity has long acted is that 
a resemblance in, or an imitation of 
the names, signs, or marks, under 
which another conducts a business, is 
a deception practiced upon the public, 
and an injury to the proprietor, in the 
loss of custom and patronage; to re- 
dress which an action at law for 
damages is not a sufficiently satisfac- 
tory remedy. That is the princivle 
we may extract from the often cited 
opinions of Lord Hldon in Hogg v. 
Kirby, 8 Ves. 215, 7 Rev.Rep. 30, 32 
Reprint 336; of Lord Langdale in 
Knott v. Morgan, 2 Keen 213, 15 Eng 
Ch. 213, 48 Reprint 610, and of our 
own chancellors, in the early cases of 
Snowden v. Noah, Hopk. (N.Y.) 347, 
14 Am.D. 547, and of Bell v. Locke, 
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of remedies; either to bring an action at law for dam- 
ages, or, if he desires an accounting to determine 
the profits aceruing to defendant and an injunction 
to restrain him from further wrongs of a similar 
character, he must resort to equity.2° 


[§ 234] 2. Grounds of Action, and Defenses, The 
right of action to protect plaintiff’s exclusive right 
to use a name applied to his goods, broadly speak- 
ing, is based on common-law trade-marks, unfair 
competition, or statutory registration.?¢ 
ticular grounds on which the right to protection 


The par- 


87) Paige: CNY.) 1 5i1o40) Ati Dios 
Munro v. Tousey, 29 N.E. 9, 129 N.Y. 
38, 41, 14 L.R.A. 245. as 


[b] Isolated instance of fraud for 
which the law would furnish an ap- 
propriate remedy will not justify a 
general restraint of a legitimate busi- 
ness under the law of unfair competi- 
tion. Pennsylvania Rubber Co. v. 
Dreadnaught Tire & Rubber Co., 225 
F. 138 [mod 229 F. 560, 144 C.C.A. 20]. 


[c] Remedy at law held inade- 
quate.—(i) Where defendant fraud- 
ulently attacked plaintiff’s product 
and warned customers that use of it 
would infringe a patent, plaintiff had 
a cause of action for an injunction, 
the remedy at law being inadequate. 
Dehydro, Ine. y.: Tretolite Co., 53 #. 
(2d) 273. (2) A theater company 
which, under contract with a motion 
picture company, engaged in the dis- 
tribution of films, had the right to 
make the first exhibition in its city 
of films featuring a particular star 
was without adequate remedy at 
law by way of statutory action of 
detinue for recovery of a film in 
specie to prevent exhibition of the 
film by an amusement company which 
contracted for such film with the mo- 
tion picture company with notice or 
knowledge of plaintiff theater com- 
pany’s rights. Montgomery Enter- 
prises v. Empire Theater Co., 86 So. 
880, 204 Ala. 566, 19 A.L.R. 987. (3) 
A milk dealers’ exchange- was with- 
out adequate legal remedy, as regards 
enjoining a nonmember using mem- 
bers’, milk bottles stamped with their 
mark of ownership, replevin costs be- 
ing prohibitory. Denver Milk Bot- 
tle, Case & Can Exchange vy. McKin- 
zie, 287 P. 868, 87 Colo. 379. 


{d] Mandamus held inadequate. 
Foes Co. v. Stevenson, 276 EF. 


Adequacy of remedy at law: 
Generally see Hquity §§ 14-47. 


Injunction suits see Injunctions §§ 
37-45. 


24. Coffeen v. Brunton, 5 F.Cas.No. 
2,947, 5 McLean 256; Morton v. Mor- 
ton, 82'P. 664, 148 Cal. 142, 145, 1 
L.R.A.N.S. 660. 


“Tf an injunction could not be 
granted as against a financially re- 
snonsible person guilty of such fraud, 
the fraud upon the rival business and 
the public could be continued in- 
definitely, and the only right of the 
owner of the rival business would be 
a multiplicity of actions for damages; 
whereas it might be in many cases 
practically impossible to ascertain the 
amount of damage done.” Morton v. 
Morton, supra. 


25. Hagan, etc., Co. v. Rigbers, 57 
S.E. 970, 1 Ga.App. 100. 


26. Fred Butterfield & Co. v. Abra- 
ham & Straus, 208 N.Y.S. 740, 212 
App.Div. 884 [aff 150 N.H. 555, 241 
N.Y. 560]. 
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against infringement of a trade-mark,?* or unfair 
competition,?® is based, and the defenses available 
to one charged with such infringement?® or with 
unfair competition,®® such as illegality or fraud on 
the part of plaintiff,+ abandonment or nonuser 
of the trade-mark or trade-name by plaintiff,?? and 
laches, acquiescence, or estoppel,** have been stated 
in discussing the nature of the wrorfys against which 
the courts will grant relief. In this connection it 
may further be said that an action to protect trade- 
mark rights, whether at law, or in equity to restrain 
further infringement, is founded on false representa- 
tions;°4 that an injunction may be invoked only 
in a plain case of wrong and resulting mischief ;*° 
that the court should be most cautious not to inter- 
fere without proper cause in business ventures be- 
tween individuals, or with the right of an individual 
to use his own name;?° that, where the gravamen 
of the action is to enjoin unfair competition by the 
circulation of false statements as to plaintiff’s busi- 
ness, libel or slander is only incidental, and does 
not characterize the action;?* that the right to en- 
join the use of a particular name cannot be predi- 
eated on the weakness of defendant’s right to the 
use of the name, but must be established on the af- 
firmative fact that plaintiff has such a property 
right therein as to make defendant’s use thereof an 
infringement on such right;*® and, generally, that 
judicial interference with the appropriation and use 
Concurrent 


27. See supra § 5; and § 73 et 


seq. 
28. See supra § 100 et seq. text and note 28. 
29. See supra §§ 94-99. 45, 


30. See supra §§ 113, 114. pombe ds 


31. See supra § 113. 
32. See suvra § 226. 
83. See supra § 227. 


Co., 154 F. 867 


TRADE-MARKS, TRADE-NAMES, 


jurisdiction of state 
and federal courts see Courts § 634 


See Federal Courts § 36 note 
46. Vacuum Oil Co. v. Eagle Oil 


[a] Tustrations.—(1) 


of a trade-mark or trade-name will depend on the 
facts proved and found in each case,*® and existing 
at the time the suit was commenced.*® In a suit by 
a corporation to enjoin the use of complainant’s name, 
complainant cannot, aSide from any infringement or 
unfair competition, be heard to say that such use 
was a fraud on a statute concerning corporations, 
providing that no name already in use by another 
corporation shall be assumed, since only the state 
could make that complaint.*! Where, after institu- 
tion of a suit to enjoin unfair competition, plaintiff 
registers his trade-mark, any rights acquired by 
virtue of the trade-mark must be asserted in a sep- 
arate suit.4? — 


[§ 235] 3. Jurisdiction.4? The jurisdiction of 
federal courts in actions relating to trade-marks and 
trade-names is treated elsewhere in this work;** 
but it may be stated here that, while federal courts 
have no jurisdiction of unfair competition or in- 
fringement wholly committed in a foreign country,** 
they have jurisdiction where the instigation of the 
infringement and the direction thereof began in 
the United States.4° The appropriate state courts 
have jurisdiction of actions or suits for infringe- 
ment of trade-marks or unfair competition,4? even 
in the case of a trade-mark registered under the fed- 
eral statute.*® Where the mark is applied to a pat- 
ented article, and the defense is a license under the 


mark, affixed in United States to 
wholesale containers shipped abroad. 
Hecker-H-O Co. v. Holland Food Cor- 
Pes” 31 F.(2d) 794 [aff 36 F.(2d) 


47. U.S.—U. S. v. Steffens, 100 U.S. 
82, 25 L.Ed. 550. 


Ind.—Smail v. Sanders, 20 N.E. 296, 


AP corso. 418 Indie 


34. Apollo Bros. v. Perkins, 207 F. 


Da0, ebzo CCA, i920 irevi Ao? By 476i: 
85. See infra §§ 261, 265. 
36. Andrew Jergens Co. v. Bond- 


ed Products Corporation, 13 F.(2d) 
417 [mod 21 F.(2d) 419]. See gen- 
erally supra §§ 118-121. 


37. Dehydro, Inc. v. Tretolite Co., 
53 F.(2d) 2738. 


38. Ambassador Hotel Corporation 
AY Hotel Sherman Co., 226 I11].App. 
2 


. 


39. American Steel Foundries v. 
Robertson, 46 S.Ct. 160, 269 U.S. 372, 
70 L.Ed. 317 [answers conformed to 
Ld EY 2d) 999]; 


40. Andrew Jergens Co. v. Bond- 
ed Products Corporation, 13 F.(2d) 
417 [mod 21 F.(2d) 419]. 


41. National Grocery Co. v. Na- 
tional Stores Corporation, 123 A. 740, 
95 N.J.Eq. 588 [aff 127 A. 925, 97 N.J. 
Hq. 360]. 


42. American Specialty Co. v. Col- 
lis Co., 235 F. 929. 


43. Generally see Courts §§ 138-| 


177. 
In equity: 
Generally see Equity §§ 7-149. 
Injunction suits see Injunctions §§ 
454-4644. 


44. See Federal Courts §§ 36, 350 
text and note 77. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ration was organized under the laws 
of New Jersey for the purpose of ex- 
porting oil for sale in foreign coun- 
tries. Its manager, who was a deal- 
er in Hamburg, Germany, was given 
a power of attorney conferring on 
him full authority to act for the com- 
pany in all matters, which in effect 
vested in him all of its powers in 
respect to its.business. He continued 
the business in Hamburg, in the name 
of the company, which purchased oils 
from a refinery in this country and 
which had the same shipped in its 
name to Hamburg to itself as con- 
signee, from which point they were 
distributed. By its directions bar- 
rels were shipped unmarked, except 


| for an identifying mark, and on their 


receipt at Hamburg, and before their 
sale to consumers, they were marked 
with names and brands previously ex- 
clusively used by complainant to 
designate its different kinds of oil, 
which it also sold largely in Europe. 
Such company also made false repre- 
sentations that its oils were the same 
as complainant’s and made by the 
same process. It was held that such 
acts of fraud and unfair competition 
were not committed solely in a for- 
eign country, but had their inception 
and were in part performed in this 
country, Whence the barrels were 
purposely sent without marks, and 
that a court of the United States had 
jurisdiction to grant relief against 
the same. Vacuum Oil Co. v. Eagle 
Oil Co., 154 F. 867 [aff 162 F. 671]. 
(2) The district court has jurisdic- 
tion to enjoin use of infringing trade- 


Mass.—Traiser v. J. W. Doty Cigar 


Co., 84 N.E. 462, 198 Mass. 327, 
Ann.Cas. 219. 


N.J.—Gottlob v. Schmidt, 48 A. 588, 
66 N.J.Law 180. 


N.Y.—Oneida Community v. Oneida 
Game Trap Co., 154 N.Y.S. 391, 168 
App.Div. 769. 


Ohio.—Reeder v. Brodt, 6 OhioS.&C. 
P. 248, 4 OhioN.P. 265. 


[a] In action for penalty, under 
a state statute imposing a penalty of 
not less than two hundred dollars, 
and not more than five hundred dol- 
lars, plaintiff may limit his demand 
to a sum within the jurisdictional 
limit of an inferior court, so as to 
confer jurisdiction on that court. 
Gottlob v. Schmidt, 48 A. 588, 66 N.J. 
Law 180. 


48. U.S.—In re Keasbey, etc., Co., 
esa 273, 160 U.S. 221, 40 L.Ed. 


Ind.—Smail yv. Sanders, 20 N.E. 296, 
118 Ind. 105. 


Mass.—Traiser v. J. W. Doty Cigar 
Co., 84 N.E. 462, 198 Mass. 327, 15 
Ann.Cas. 219. 


N.Y.—Kayser v. Italian Silk Under- 
roe Co., 146 N.Y.S. 22, 160 App.Div. 


Ohio.—Reeder v. Brodt, 6 OhioS.&C. 
P. 248, 4 OhioN.P. 265. papas 
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§§ 235-236] 


patent, a state court has jurisdiction;4® but it has 
no jurisdiction where the real purpose or effect of 
a suit to restrain the wrongful use of a trade-mark 
is to prevent the infringement of a patent.>° 

[§ 236] 4. Parties®\—a. Plaintiffs or Persons En- 
titled To Sue>?—(1) In General. An action or suit 
for infringement or vnfair competition should be 
brought by, and in the name of, the person who owns, 
or has the legal right to the use of, the trade-mark, 
business, and good will for which protection is 
sought,°* or whose interests are directly affected by 
On the other hand, a person 


the wrongful use.*¢ 


49. Waterman v. Shipman, 29 N.E. 
PUT 130 N-Y 30: 


50. Wilcox, etc., Sewing Mach. Co. 
v. Kruse, ete., Mfg. Co., 3 N.Y.St. 590, 
14 Daly 116 [aff 23 N.E. 1146, 118 
ERAN EGE 


Jurisdiction of suits for infringe- 
ment of patents see Patents § 521 
text and notes 79-86. 

a Generally see Parties 47 C.J. 
Dak. 

In equity: 
Generally see Equity §§ 253-356. 


-Injunction suits see Injunctions §§ 
469-495. 


ooo Generally see Parties §§ 15- 
In equity: 


Generally see Equity §§ 303-307. 
Injunction suits see Injunctions §§ 
470-476. 


53. U.S.—Coca-Cola Co. v. 
OlasCo.,- 200. 


Gay- 
B20, <ALOie:CrA" - 1645 
Billiken Co. vy. Baker & Bennet Co., 
174 F. 829; Cuervo vy. Landauer, 63 
eae Jennings v. Johnson, 37 F. 


Colo.—Denver Milk Bottle, etc., Co. 
v. McKinzie, 287 P. 868, 87 Colo. 379. 


Conn.—Bradley v. Norton, 33 Conn. 
157, 87 Am.D. 200. 


Mass.—Tracy v. Banker, 49 N.E. 
308, 170 Mass. 266, 39 L.R.A. 508. 


N.J.—Rubber & Celluloid Harness 
Trimming Co. Vv. Rubber-Bound 
Brush Co., 88 A. 210, 81 N.J.Eq. 419, 
519, Ann.Cas.1915B 365. 


N.Y.—Godillot v. Harris, 81 N.Y. 
263; Prince Mfg. Co. v. Prince’s 
Metallic Paint Co., 15 N.Y.S. 249, 60 
Hun 583 [rev on other grounds 31 N. 
E. 990, 185 N.Y. 24,17 L.R.A. 129]. 


Pa.—MecVey v. Brendel, 22 A. 912, 
ee Pa. 235, 138° L.R.A. 377, 27 Am.S.R. 


Wis.—Hill v. Lockwood, 22 
581, 62 Wis. 507. 


Eng.—Walker & Sons, Lim. v. Kego 
(No. 2), 38 Rep.Pat.Cas. 31. 


[a] Persons having interest.—(1) 
Automobile manufacturer is proper 
party plaintiff to restrain unfair com- 
petition through use of advertising by 
dealer in second-hand automobiles, 
Dodge Bros. v. East, 8 F.(2d) 872. 
(2) One for whom goods are made 
under contract, and not the actual 
maker, is the owner of the business, 
and the proper plaintiff. Billiken Co. 
v. Baker, etc., Co, 174 F. 829. (3) 
Owner may sue, although he has a 
licensee whose rights are also in- 
fringed. Moxie Nerve Food Co. v. 
Baumbach, 32 F. 205. (4) Person 
for whom goods are manufactured 
has a sufficient interest to maintain 
a suit. Godillot v. Harris, 81 N.Y. 
263. (5) Where plaintiff and his 
brother had been engaged in business 
under the family name as “O. Bros.,” 
but plaintiff sold to his brother, who 


N.W. 


_kovits, 
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ment.°* 


subsequently discontinued the busi- 
ness, plaintiff nevertheless retained 
sufficient interest in the name to 
prevent its use by a casual stranger. 
Ohlbaum v. Correa, 166 N.Y.S. 89, 178 
App.Div. 838. 


[b] Corporations or associations. 
—(1) Where there had been organ- 
ized, under the direction of complain- 
ant corporation, another and distinct 
corporation, under the name of which 
complainant had advertised and sold 
certain of its wares, but complainant 
had retained all the business connect- 
ed with the manufacture of brushes, 
it could, in its own name, maintain a 
suit to restrain unfair competition 
by another manufacturer relating to 
the brush business. Rubber & Cel- 
luloid Harness Trimming Co. v. Rub- 
ber-Bound Brush Co., 88 A. 210, 81 N. 
J.Eq. 419, 519, Ann.Cas.1915B 365. (2) 
Incorporated ‘exchange’ of milk 
dealers empowered to retrieve lost or 
stolen milk bottles was authorized to 
enjoin nonmember’s using bottles 
owned by members. Denver Milk 
Bottle, Case & Can Exchange v. Mc- 
Kinzie, 287 P. 868, 87 Colo. 379. 


[ce] Empleyers.—Where. an em- 
blem is associated with the personal 
skill and knowledge of an employee, 
the employer has the right to take 
advantage of an assignment to it and 
can prevent others from using this 
emblem. Lowell Lamb & Co. v. Hers- 
198 N.Y.S. 55, 204 App.Div. 
407 [appeal dism 144 N.B. 897, 238 
NoYst572)1- 


{d] Union labels.—(1) Under St. 
(1895) ec 462 § 3, allowing ‘“‘any per- 
son, association, or union” to sue for 
the counterfeiting of labels and 
stamps, an unincorporated voluntary 
trade union which has with legal au- 
thority adopted a label may maintain 
a suit to prevent its infringement. 
Tracy v. Banker, 49 N.E.° 308, 170 
Mass. 266, 39 L.R.A. 508. (2) Code Civ. 
Proc. § 488, allowing suit by one or 
more persons for the benefit of all 
who are united in interest where the 
parties are so numerous that it is 
impracticable to. bring them all _be- 
fore the court, applies to individual 
members of an unincorporated asso- 
ciation suing on behalf of themselves 
and other members for the protection 
of their union label, although § 1919 
of the code provides for suit by the 
president and treasurer of the asso- 
Bloete v. Simon, 19 Abb.N. 
Case ee. lon NeyeCiv. Prog 1 14, (3) 
The subordinate lodges of a trades 
union association which has a com- 
mon label for the use of all of its 
members cannot maintain a bill to re- 
strain the unauthorized use of such 
label. The right of action, if any, is 
in the parent association. McVey v. 
Brendel, 22-A. 912, 144 Pa. 235, 13 L. 
R.A. 377, 27 Am.S:R. 625. (4) Join- 
der of union and subordinate coun- 
cil see infra § 237. 


54. Walton v. Crowley, 
No. 17,133, 3 Blatchf. 440. 


55. U.S.—Key West Cigar Manu- 


29 F.Cas. 


Partnerships.°°® 
property, the firm may bring a suit for infringe- 
After dissolution of the partnership, one 
member must have exclusive title to maintain a 
suit against his former partners,®* and, if he is dead, 
his executors or administrators may restrain the 
wrongful use of his name by the surviving partners.®® 


An assignee may maintain a bill in his own name.°° 
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without any right, title, or interest in the name, mark, 
or business affected has no standing to maintain a 
suit in respect thereof.5® 


If a trade-mark is partnership 


facturers’ Assoc. v. Rosenbloom, 171 
F. 296; Krauss v. Jos. R. Peebles’ 
Sons Co., 58 F. 585. 


Ill.—Ambassador Hotel Corporation 
Neo roee Sherman Co., 226 I1l.App. 


La.—Lacroix v. Nodal, 6 So. 
41 La.Ann,. 1018. 


Md.—Parlett v. Guggenheimer, 
A. 81, 67 Md. 542, 1 Am.S.R. 416. 


Mass.—Warren v. Warren Thread 
Co., 134 Mass. 247; Hallett v. Cums- 
ton, 110 Mass. 29. 


795, 


10 


N.Y.—Société des Huiles, etc. v. 
Rorke, 39 N.Y.S. 28, 5 App.Div. 175 
[aff 52 N.Ei. 1126, 158. NY. 6777; 


Thornton v. Crowley, 47 N.Y.Super. 
527 [aff 89 N.Y. 644]. 


Porto Rico.—Successors of F. Font 
aR v. Lopez Bros., 36 Porto Rico 


Eng.—Beazley v. Soares, 22 Ch.D. 
660 (mortgagee); Richards v. Butch- 
er, 62 L.T.Rep.N.S. 867 faff {1892} 2 
Ch. 522};—Delondre v. Shaw. 2 Sim. 
237, 2 Eng.Ch. 237, 57 Reprint 777. 


[a] Persons without interest.-—i1) 
A mere vendee of a trade-marked ar- 
ticle is not entitled to sue a third 
person for infringement of his ven- 
dor’s trade-mark. Krauss y. Jos. R. 
Peebles’ Sons €o., 58 ER. 585. (2) 
Where an association of cigar manu- 
facturers, as an association, did not 
manufacture or deal in cigars, and 
was not in any competition with de- 
fendant, it could not sue in equity 
for unfair competition, alleged to con- 
sist in the sale by defendant of cigars 
not made in Key West in packages 
marked and labeled to indicate that 
they were made there. Key West 
Cigar Mfrs’ Ass’n vy. Rosenbloom, 171 
KF. 296. (3) Exclusive agents for 
the sale of the infringed article can- 
not sue. Richards v. Butcher, 62 L. 
T.Rep.N.S. 867 [aff [1891] 2 Ch. 522]. 


[b] Wroxgful use of confidential 
information.—A party complaining of 
a wrongful use of confidential infor- 
mation must have some right to or 
in the subject matter of the informa- 
tion claimed to be confidential. In- 
ternational Heating Co. v. Oliver Oil 
Gas Burner & Machine Co., 288 F. 708, 
30 A.L.R. 611 [cert den 44 S.Ct. 135, 
263 U.S. 714, 68 L.Ed. 521]. 


56. Firms or partners as plaintiffs 
generally see Partnership §§ 472-477. 


Joinder see infra § 237. 


57. Filkins v. Blackman, 9 F.Cas. 
No. 4,786, 13 Blatchf. 440 (firm suc- 
ceeding to trade-mark of individual 
partner). 


58. Huwer v. Dannenhoffer, 82 N. 
Y. 499. 
59. Bowman v. Floyd, 
(Mass.) 76, 80 Am.D. 55. 
60. U.S.—Estes v. Williams, 21 F. 
189; Walton v. Crowley, 29 F.Cas.No. 
17,133, 3 Blatchf. 440. 


Cal.—Spieker v. Lash, 36 P. 362, 


3 Allen 
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Alien friends may sue at law, or maintain a bill 
in equity for an injunction and accounting.°* 


A purchaser, from the alien property custodian, 
of the good will, trade-marks, ete., of a seized bust- 
ness is not entitled to an injunction against infringe- 
ment, in the absence of a showing that the alien reg- 
istrant was located in a country affording similar priv- 
ileges of obtaining registration of trade-marks to 
citizens of the United States, as required by the 
federal statutes;®2 nor is such purchaser entitled 
to enjoin infringement of registrations not seized 
or mentioned in the instrument of transfer.°* 


[§ 237] (2) Joinder.°¢ Where an individual or 
corporation would be entitled to equitable relief 
from the infringement of a trade-mark or unfair 
competition, two or more persons or corporations 
having a common interest in preventing the wrong 
are properly joined as plaintiffs,°> although failure 
to join all persons interested in a trade-mark in 
a suit to enjoin the use thereof on a different product 
is not fatal to the suit.°* Both the owner and an 
exclusive licensee of a product and its name must be 
joined in a suit for injunction,®* but a licensee un- 
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der a license less than exclusive should not be 
joined.** A union and a subordinate council may 
properly unite in an action for a wrongful use of 
the union label.*® Persons whose interests are sep- 
arately affected may stie separately.’° 


Partnerships.71 All partners must join as com- 
plainants in a bill for infringement of firm trade- 
marks or unfair competition in respect of the busi- 
ness of the firm,7? but it has been held that a 
silent partner, whose existence is unknown to the 
public, need not be joined.** 


[§ 238] b.. Defendants or Persons Liable’*—(1) 
In General. A person who commits an infringe- 
ment, or engages in unfair competition,’® or who 
induces another to do so, or contributes to the 
wrongful act, as by furnishing the means of consum- 
mating it,7* is liable therefor. So a principal is 
liable for the acts of his agents constituting unfair 
competition.*7 A corporation succeeding to the busi- 
ness and good will of another corporation, with 
full knowledge of its acts in unfair competition with 
complainant, is liable for such acts, as well as for 


its own unfair competition,’* and the managing of- 


102 Cal. 38 (mark registered under a 
state statute). 


Colo.—Solis Cigar Co. v. Pozo, 26 
P. 556, 16 Colo. 388, 25 Am.S.R. 279. 


Mass.—Hoxie v. Chaney, 10 N.E. 
713, 148 Mass. 592, 58 Am.R. 149. 


N.Y.—Congress, etc., Spring Co. v. 
High Rock Congress Spring Co., 45 
N.Y. 291, 6 Am.R. 82, 10 Abb.Pr.N.S. 
348 [rev 57 Barb. 526]. 


Assignments and transfers of 
trade-mark rights generally see supra 
§§ 212-223. 


Substitution of assignee pendente 
lite see infra § 240. 


61. Coffeen vy. Brunton, 5 F.Cas. 
No. 2,946, 4 McLean 516; Taylor v. 
Carpenter, 23 F.Cas.No. 13,784, 3 


Story 458; Taylor v. Carpenter, 23 F. 
Cas.No. 13,785, 2 Woodb.&M. 1; Tay- 
lor v. Carpenter, 11 Paige (N.Y.) 292, 
42 Am.D. 114 [aff 2 Sandf.Ch. 603]; 
Collins Co. v. Reeves, 4 Jur.N.S. 865. 


62. Hunyadi Janos Corporation v. 
es 10 F.(2d) 26 [rev 5 F.(2d) 


63. Hunyadi Janos Corporation v. 
Stoeger, supra. 


64 Generally see Parties §§ 108- 
137. 


In equity: 
Generally see Equity §§ 305-307. 


Injunction suits see Injunctions §§ 
488, 489. 


65. Harvey v. American Coal Co., 
50 F.(2d) 882 [cert den 52 S.Ct. 43, 284 
U.S. 669, 76 L.Ed. 566]; Key West 
Cigar Manufacturers’ Assoc. v. Ro- 
senbloom, 171 F. 296; Jewish Coloniza- 
tion Assoc. v. Solomon, 125 F. 994; 
Pillsbury-Washburn Flour-Mills Co. 
v. Hagle, 86 F. 608, 30 C.C.A. 386, 41 
L.R.A. 162 [cert den 19 S.Ct. 884, 173 
U.S. 708, 43 L.Md. 1184]; Northeutt v. 
Turney, 41 S.W. 21, 101 Ky. 314, 19 
Ky.L. 483; Page v. Page & Shaw 
Chocolate Co., 1384 N.E. 377, 240 Mass. 
505; Morse v. Hall, 109 Mass. 409; 
Lynch v. John Single Paper Co., 101 
N.Y.S. 824, 115 App.Div. 91. 


[a] Illustrations. — (1) Several 
eigar manufacturers, interested in ob- 


taining the same relief against de- 
fendant for unfair competition in the 
sale of cigars not made in Key West, 
in packages marked and labeled to in- 
dicate that they were made there, 
were entitled to join as complainants. 
Key West Cigar Mfrs’ Ass’n vy. Rosen- 
bloom, 171 F. 296. (2} Administra- 
tor may join with the purchaser of 
decedent’s name. Morse v. Hall, 109 
Mass. 409. (3) Where an agreement 
dissolving a partnership between P 
and S provided that S might use P’s 
name in connection with his own, and 
he organized a corporation under the 
name P & S, which subsequently at- 
tempted to transfer the use of such 
name to another company, the former 
partners had a joint and concurrent 
interest in preventing the use of their 


names by the transferee, and might 


join in a suit for injunction. Page v. 
Page & Shaw Chocolate Co., 134 N.E. 
377, 240 Mass. 505. 


66. Harvey v. American Coal Co., 
50 F.(2d) 832 [cert den 52 S.Ct. 43, 284 
U.S. 669, 76 L.Ed. 566]. 


67. Wallach v. Wigmore, 87 F. 469; 
Krauss y. Jos. R. Peebles’ Sons Co., 
58 F. 585. 


Defect amendable see infra § 240. 
68. Wallach vy. Wigmore, 87 F. 469. 


69. Lynch v. John Single Paper 
Co., 101 N.Y.S. 824, 115 App.Div. 911. 


70. Coca Cola Co. v. Gay-Ola Co., 
200 F. 720, 119 C.C.A. 164; Dent vy. 
Turpin, 2 Johns.&H. 139, 70 Reprint 
1003; Southern vy. Reynolds, 12 L.7T. 
Rep.N.S. 575. : 


{a] TIllustration.—A manufactur- 
er, whose business was injured by 
the unfair competition of defendant, 
is not required to join a jobber, 
through which it sold a portion of 
its product, in a suit for an injunc- 
tion, although the jobber was also in- 
jured by the acts of defendant. Co- 
ca Cola Co. v. Gay-Ola Co., 200 FB. 
720, 119 C.C.A. 164. 


71. Firms or partners as plaintiffs 
generally see Partnership §§ 472-477. 


Right of partnership to sue see su- 
pra § 236. 


72. Frese v. Bachof, 9 F.Cas.No. 


5,110, 14 Blatchf. 432, 13 Off.Gaz. 635; 
Longenecker v. Longenecker Bros., 
140 N.Y.S. 403. 


73. Bradley v. Norton, 
157, 87 Am.D. 200. 
saan Generally see Parties §§ 138— 
In equity: 
Generally see Equity §§ 308, 309. 


Injunction suits see Injunctions §§ 
477-487. 


75. Prest-O-Lite Co. v. Acetylene 
Welding Co., 259 F. 940. And see cas- 
es infra this section; and § 239. 


76. William R. Warner & Co. v. 
Eli Lilly & Co., 44 S.Ct. 615, 265 U.S. 
526, 68 L.Ed. 1161 [rev 275 FP. 752, 
and motion to retax costs den 45 S.Ct. 


33, Conn, 


124 mem, 266 U.S. 584 mem, 69 L.Ed. 


453 mem]; Reid, Murdoch & Co. vy. 
H. P. Coffee Co., 48 F.(2d) 817 [rev 
on another ground 48 F.(2d) 815, and 
cert den 52 S.Ct. 9]; Auto Acetylene 
Light Co. v. Prest-O-Lite Co., 264 F. 
810; Howard Dustless Duster Co. v. 
Carleton, 219 F. 913; H. BE. Winterton 
Gum Co. vy. Autosales Gum, etc., Co., 
211 F. 612, 128 C.C.A. 212; Guggen- 
heim vy. Cantrell, 56 App.D.C. 100, 10 
F.(2d) 895. 


Liability of manufacturer or whole- 
saler for deception by retailer see su- 
pra § 104. 


[a] Jurisdiction not obtained over 
part of defendants.—Under Jud. Code 
§-50 (USCA tit 28 § 111) plaintiff, 
suing for unfair competition, may 
proceed against dealers, although ju- 
risdiction has not been obtained over 
manufacturer. Shredded Wheat Co. 
v. Kellogg Co., 26 F.(2d) 284. 


Contributory infringement see su- 
pra § 92. 


77. Block Light Co. vy. Tappeh 
2 OhioN.P.N.S. 553. Paes ae 


[a] Retailer is responsible for the 
thea tCe  ede and will be enjoined. 
oc ig o. v. Tappehorn, 2 Ohi 
N.P.N.S, 553. ] ee 


Liability of principal for torts of 
agent generally see Agency § 532. 


78. Williamson Candy Co. vy. Ucan- 
co Candy Co., 3 F.(2d) 156. 


For later cases, developments and changes in the law see Annotations, same title and section numoper. 
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ficer of a corporation, who used the corporation as 
a cloak for unfair competition and to escape per- 
sonal liability, and received property from such un- 
fair methods, is liable for the wrong, and to account 
for the profits, where the corporation is a mere 
shell, and incapable of responding in damages.7® 


Parties for purpose of discovery.®° Shipowners 
who have shipped goods bearing counterfeits of 
plaintifi’s trade-marks are proper parties defend- 
ant in an action for the purpose of discovering the 
name of the consignor.§1 


[§ 239] (2) Joinder.82 Ag infringement or un- 
fair competition is a tort and a fraud,*? and where 
two or more persons participate in committing the 
wrong, they may be joined as parties defendant,§4 
or either one of the tort-feasors may be sued alone.®® 
But persons without apparent interest in the suit or 
liability for the wrong need not be joined.8® Thus 
the real principal need not be joined as defendant 
in a suit against an agent who acted as ostensible 
proprietor.§7 


Corporations.** The executive officers and agents 
of a corporation, who had charge of its affairs and 
controlled its action, may be joined as defendants, 
and personally charged with infringement or unfair 
competition,®® and the corporation is not an indis- 


_.79. Prest-O-Lite Co. v. Acetylene 
Welding Co., 259 F. 940. - 
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pensable party,®°° although it has been held on the 
other hand that, in a suit against the officers, the cor- 
poration, alleged to have been formed pursuant to 
a conspiracy of the officers, is an indispensable par- 
ty.°+ A stockholder is not liable or subject to in- 
junction because of unfair competition practiced by 
the corporation;®? but it has been held that one 
who organized the corporation and owns substantial- 
ly all of the stock is properly. made a party defend- 
ant with the corporation.®? So it has been held that 
individuals operating a corporation, and not acting 
as mere agents thereof, were properly made defend- 
ants in a suit against the corporation.®* 


Partnerships.°® A retired partner, who retired 
prior to the infringement, is not.a proper party 
in a suit against the firm.®* So, in an action against 
a partnership for unfair competition, a corporation 
recently formed by defendants is not an indispen- 
sable party.°* 


[§ 240] c. New Parties, Intervention, and Sub- 
stitution.°® Nonjoinder of a party plaintiff may, 
in a proper case, be cured by amendment;®® and, 
where the case is meritorious, the bill will be retained 
after final hearing to afford complainant an oppor- 
tunity to bring in a necessary party plaintiff An 
assignee, pendente lite, of plaintiff’s claim may be 
substituted as plaintiff.2 So, in a suit to enjoin 


company alone. Montgomery Enter-]an invasion of such a right of trade, 


through injunction, ought not to be 


§ ee Discovery generally see infra 


81. Orr v. Diaper, 4 Ch.D. 92. 


; @2. Generally see Parties §§ 141- 
83. 


In equity: 
Generally see Equity § 309. 


pajenetion suits see Injunetions § 
90. 


83. See supra §§ 21, 73. 


84  U.S.—Harvey Vv. American 
Coal Co., 50 F.(2d) 832 [cert den 52 
S.Ct. 43, 284 U.S. 669, 76 L.Ed. 566]; 
Howard Dustless Duster Co. y. Carle- 
ton, 219 F. 913; Northwestern Con- 
sol. Milling Co. v. William Callam & 
Son, 177 F. 786; Estes v. Worthing- 
ton, 30 F. 465. 


Ala.—Montgomery Enterprises v. 
Empire Theater Co., 86 So. 880, 204 
Ala. 566, 19 A.L.R. 987. 


N.J.—Hildebrant v. Wright, 126 A. 
459, 2 N.J.Mise. 1001. 


N.Y.—Matsell v. Flanagan, 2 Abb. 
Pr.N.S. 459. 


Ohio.—Big Store Co. v, Levine, 22 
OhioN.P.N.S. 469. 


[a] Principals, agents, and ser- 
vants may be sued jointly. Estes v. 
Worthington, 30 F. 465. 


[b] Dealers and proprietor or 
maker of infringing goods may be 
joined as defendants. Matsell ov. 
Flanagan, 2 Abb.Pr.N.S. (N.Y.) 459. 


85. Montgomery Enterprises v. 
Empire Theater Co., 86 So. 880, 204 
Ala. 566, 19 A.L.R. 987. 


{a] Tllustration.—A theater com- 
pany, having contracted with a mo- 
tion picture distributor for first run 
of films featuring a certain star, could 
enforce its remedy in equity by in- 
junction either against the motion 
picture company which violated such 
contract by permitting the amuse- 


ment company to show a first run of 


such star or against the amusement 


prises v. Empire Theater Co., 86 So. 
880, 204 Ala. 566, 19 A.L.R. 987. 


86. Bradley v. Norton, 33 Conn. 
157, 87 Am.D. 200; Gaines vy. Leslie, 
54 N.Y.S. 421, 25 Misc. 20. 


[a] Mlustration.—Injunction will 
be denied as to maker of taxicab al- 
leged to infringe plaintiff’s design, 
where it did not appear that it fur- 
nished anything for such taxicab be- 
yond the chassis and perhaps per- 
mission to use of a name thereon. 
Luxor Cab. Mfg. Corporation v. Lead- 
a Cab Co., 211 N.Y.S. 886, 125 Misc. 


87. Bradley v. Norton, 33 Conn. 
157, 87 Am.D. 200. 


88. Joinder of corporations gener- 
ally see Corporations § 2895. 


89. Saxlehner vy. Eisner, 147 F. 
189, 77 C.C.A. 417 [aff 140 F. 938, and 
cert den 27 S.Ct. 778, 203 U.S. 591, 51 
L.Ed. 331]; Elgin Nat. Watch Co. v. 
Loveland, 132 F. 41; California Fig- 
Syrup Co. v. Improved Fig-Syrup Co., 
51 F. 296 {aff 54 F. 175, 4 C.C.A. 264]; 
Armstrong v. Savannah Soap Works, 
53 F. 124; Burrow v. Marceau, 109 N. 
Y.S. 105, 124 App.Div. 665. 


90. Elgin Nat. Watch Co. v. Love- 
land, 132 °F: 41. 


91. Wm. A: Rogers v. Nichols, 224 
F. 415, 416, 139 C.C.A. 643. 


“While the cases are numerous in 
which directors of corporations have 
been held personally liable for dam- 
ages in actions of law for acts of 
infringement, we do not understand 
that such personal liability is one en- 
forceable in equity as a sole and sin- 
gle ground of equitable relief. It is 
quite likely, if a situation were pre- 
sented in which an injunction were 
admissible, that, as an incident of 
such familiar equitable relief, dam- 
ages would be ascertained and estab- 
lished. But an injunction ought not 
to be issued in the case before us, 
because restraint upon the officers of 
the. corporation would directly af- 
fect the corporate right of trade, and 


made without hearing the corpora- 
tion.” Wm. A. Rogers v. Nichols, su- 
pra. 


92. Hall’s Safe Co. v. Herring- 
Hall-Marvin Safe Co., 146 F. 37, 76 
C.C.A. 495, 14 L.R.A.N.S. 1182 [mod 
ae 350, 208 U.S. 554, 62 L.Ed. 


93. Burrow v. Marceau, 109 N.Y.S. 
105, 124 ‘App.Div. 665. To same effect 
Art Metal Works v. Cunningham 
Products Corporation, 242 N.Y.S. 294, 
137 Mise. 429. 


94. Williams Soap Co. v. J. B. 
Williams Soap Co., 193 F. 384, 113 C. 
GLA. 310; [cert demi322S.Cthews4t, t225 
U.S. 712, 56 L.Hd. 1268]. 


95. Firms or partners as defend- 
ants generally see Partnership §§ 
478-484. 


96. Gaines vy. Leslie, 54 N.Y.S. 421, 
25 Misc. 20. 


97. Terminal Barber Shops v. Zo- 
berg, 28 F.(2d) 807. 


at Generally see Parties §§ 184— 
8. 


In equity: 
Generally see Equity §§ 335-349. 


Injunction suits see Injunctions §§ 
491-495. 


99. Krauss v. Jos. R. Peebles’ Sons 
Co.; 2 5.8sE.) 585. 


[a] Gicensor.—Where the licensor 
is not joined to a bill by an exclusive 
licensee, the defect is amendable. 
Krauss v. Jos. R. Peebles’ Sons Co., 
53 By 585, 


1. Frese v. Bachof, 9 F.Cas.No. 5,- 
110, 14 Blatchf. 432, 13 Off.Gaz. 635. 


2. Baker v. Baker, 89 F. 673. 


[a] Rule applied.—When, pending 
a suit for the infringement of a trade- 
mark in which an injunction and ac- 
counting have been ordered, plaintiff 
assigns his claim for damages, the 
assignee, although he could not orig- 
inally have maintained a naked suit 
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defendant from conducting a hotel under the same 
name as plaintiff’s hotel, previously established, one 
who purchases the hotel, pendente lite, is properly 
substituted as plaintiff.2  Transferees of the busi- 
ness of defendants, restrained from using a trade- 
mark, who use the mark but do not base their claim 
to use it on any rights supposed to be derived from the 
original defendants, cannot be brought into the 
original suit by supplemental bill. The right to in- 
tervene is sometimes denied on the ground that such 
intervention is not necessary to protect the inter- 
vener’s rights;® and so, in a suit for infringement 
of a trade-mark, a petition by a corporation to inter- 
vene was denied, although the petitioner alleged that 
it owned the trade-mark, and that it was used by 
defendant as the petitioner’s agent under its author- 
ity, where the petitioner was bound by a contract to 
defend the suit on defendant’s behalf, and was in 
fact so doing.® 


[§ 241] 5 Pleading’—a. In Actions at Law. In 
accordance with the ordinary rules of pleading,® the 
declaration or complaint must allege facts showing 
plaintiff’s title or interest, and defendant’s wrongful 
violation thereof,? with resulting damage to plain- 
tiff.t° Fraud, if relied on, must be alleged,1! but 
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[§§ 240-242 
it is not necessary to allege or prove special damage.*? 


Demurrer.1* The question of fraudulent imita- 
tion will not ordinarily be determined on demurrer, 
but will be left to the jury.** 


Pleading and proof. The general rule that the 
evidence must conform to the pleadings*® is applica- 
ble to actions of this nature.*® 


[§ 242] b. In Suits in Equity’7—(1) Bill, Peti- 
tion, or Complaint*—(a) In General. The bill, 
petition, or complaint must state, in accordance with 
the usual rules of equity pleading,*® or code plead- 
ing,2 according to the system prevailing in the 
jurisdiction where the suit is brought, facts entitling 
plaintiff to equitable relief for infringement of his 
trade-mark,? or unfair competition.2? The bill 
should contain averments of facts, not conclusions 
showing that defendant’s use of the mark or name 
complained of is wrongful.??. A case will be treated 
as one for unfair competition where no trade-marks 
or violations thereof were alleged in the bill, or men- 
tioned by complainant in calling defendant’s atten- 
tion to its violation of the former’s rights, ‘although 
the case was argued as though it involved a trade- 
mark;?4 and, although a bill charging unlawful 
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for damages and profits, may be sub- 
stituted as plaintiff in the existing 
suit and have the benefit of the prior 
litigation by filing an original bill in 
the nature of a supplemental bill. 
Baker v. Baker, 89 F. 673. 


Substitution of parties: 
Generally see Parties §§ 293-306. 
In equity see Equity § 336. 
ea suits see Injunctions § 


3. Martell v. St. Francis Hotel Co., 
98 P. 1116, 51 Wash. 375, 16 Ann.Cas. 
593. 

4. Dadirrian v. Gullian, 80 F. 986. 

5. See Parties § 190 text and note 
40. 

6 W. A. Gaines & Co. v. 
Spring Distilling Co., 179 F. 544. 

Intervention: 

Generally see Parties §§ 185-226. 
In equity see Equity §§ 337-349. 
Injunction suits see Injunctions § 

493 

7. Generally see Pleading 49 C.J. 
po 1: 

8. See Pleading §§ 140-170. 

9. Ariz.—Cano v. Arizona Frozen 
Products Co., 300 P. 953. 

Ga.—M. A. Thedford Medicine Co. 
v. Curry, 22 S.E. 661, 96 Ga. 89. 

N.Y.—Longenecker v. Longenecker 
Bros., 140 N.Y.S. 403. 

R.I.—Barrows v. Knight, 6 R.I. 434, 
78 Am.D. 452. \ 

Eng.—Edelston v. Edelston, 1 DeG. 
Sar 185, 66 Eng.Ch. 142, 46 Reprint 

[a] Elements of cause of action.— 
It is essential to a sufficient state- 
ment of a cause of action for an in- 
fringement of a trade-name that there 
should be a dealing in competitive 
goods or competing for patronage of 
the same class of customers. Longe- 
necker v. Longenecker Bros., 140 N, 
Y.S. 403. 


[b] Pleading held sufficient.—(1) 
A complaint, in an action for dam- 


Rock 


ages for the unlawful use of a trade- 
mark, alleging that plaintiff owned 
the trade-mark, that defendant un- 
lawfully used it, and that plaintiff 
was damaged thereby in a _ stated 
sum, was sufficient as against gen- 
eral demurrer. Cano y. Arizona Fro- 
zen Products Co., (Ariz.) 300 P. 953. 
(2) A declaration alleging in sub- 
stance that plaintiffs were profitably 
engaged in the manufacture and sale 
of certain valuable medicine, and that 
defendant fraudulently, deceitfully. 
and with intent to injure plaintiffs’ 
business, did manufacture in .a simi- 
lar name a spurious and inferior medi- 
cine in imitation of that made by 
plaintiffs, and by simulating the 
wrappers used by plaintiffs for put- 
ting up their medicine did deceive 
the public and thus sell large quan- 
tities of the spurious medicine, all 
of which was to plaintiffs’ injury and 
damage, sets forth sufficiently a cause 
of action for the recovery of damages. 
M. A. Thedford Medicine Co. v. Cur- 
ry, 22 S.E. 661, 96 Ga. 89; Morison v. 
Salmon, 2 M.&G. 385, 40 E.C.L. 654, 
133 Reprint 795. (3) Declaration in 
action over by innocent infringer held 
sufficient. Dixon v. Fawcus, 3 E.&E. 
537, 107 E.C.L. 537, 121 Reprint 544. 


10. Cano v. Arizona Frozen Prod- 
ucts Co!) (CAriz:) 300° Pi) 9533 IM As 
Thedford Medicine Co. vy. Curry, 22 
S.B. 661, 96 Ga. 89; Rodgers v. Now- 
il], 5°C.B. 109, 57 B.C.L, 109; 136 -Re- 
print 816. 


[a] Pleading held  sufficient.—A 
general allegation that by the means 
alleged plaintiff was deprived of the 
sale of divers large quantities of 
goods, and lost the profits that would 
otherwise have accrued to him there- 
from is sufficient, at least after ver- 
dict. Rodgers v. Nowill, 5 C.B. 109, 
57 E.C.L. 109, 186 Reprint 816. 


11. Edelston v. Edelston, 1 DeG.J. 
oF 185, 66 Eng.Ch. 142, 46 Reprint 


12. Rodgers vy. Nowill, 5 C.B. 109, 
57 E.C.L. 109, 186 Reprint 816. 


Allegation of special damage gen- 
erally see Damages §§ 306, 307. 


138. Generally see Pleading §§ 452— 


580. 
In equity see infra § 248. 


14. M. A. Thedford Medicine Co. v. 
Curry, 22 S.E. 661, 96 Ga. 89; Craw- 
shay v. Thompson, 4 M.&G. 357, 43 
H.C.L. 189, 134 Reprint 146. 


15. See Pleading §§ 1167-1186. 


16. Le Page Co. v. Russia Cement 
oe 5LE 94152 "CLC Al bbb Ey ARRAS 
354. 


[a] Rule applied.—(1) Evidence 
may be offered of any number of 
sales, under a count for selling on a 
particular day and divers other days 
between that and the date of the writ. 
Taylor v. Carpenter, 23. F.Cas.No. 13,- 
785, 2 Woodb.&M. 1. (2) But a dec-. 
laration averring that defendant, 
“since the lst day of November, 1888, 
knowingly, willfully, and fraudulent- 
ly offered for sale, and is now sell- 
ing,’ ete., without any continuando 
with reference to the matter of sell- 
ing, will allow plaintiff to prove only 
One actual sale aS an independent ba- 
sis of damages. Le Page Co. v. Rus- 
sia Cement Co., 51 F. 941, CkGSAS 
555, 17 L.R.A. 354 (holding further 
that the Massachusetts statutes re- 
lating to pleading have not changed 
this rule). 

Be Generally see Equity §§ 374— 

Injunction suits see Injunctions §§ 
528-577. 


18. Generally see Equity §§ 389-— 
452. 


Injunction suits see Injunctions §§ 
528-559. 


19. See Equity §§ 404—423. 

20. See Pleading §8§ 140-170. 

21. See infra § 243. 

22. See infra § 244. 

23. Lothrop Pub. Co. v. Lothrop, 


etc., Co., 77 N.H. 841, 191 Mass. 353, 
5 L.R.A.N.S. 1077. : 


Pleading conclusions generally see 
Equity § 407; Pleading §§ 17-70. 

24 Pennsylvania Rubber Co. vy. 
Dreadnaught Tire & Rubber Co., 229 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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imitation of complainant’s trade-mark, and unfair 
competition, is indefinite because of failure to de- 
scribe complainant’s registered trade-mark, yet, 
where the answer specifically denies that defendant’s 
trade-marks imitated complainant’s trade-marks, and 
the case is tried on evidence as to the registered 
trade-mark of complainant, as well as on evidence of 
a general imitation of labels, the case at final hear- 


‘ing may be considered as presenting questions both 


of infringement of trade-mark and of unfair com- 
petition.*® Unfair competition and infringement of 
trade-marks by the same acts may be both embraced 
in one bill.2® But a bill for relief against unlawful 
competition in the sale of an article before a patent 
was granted therefor, and also for infringement of 
the patent subsequently granted, is multifarious.27 
A bill seeking to restrain the publication and sale 
of a book because in its text it infringes plaintiff’s 
copyright and in its title infringes the title of plain- 


AND UNFAIR COMPETITION 


[63 C.J.] 539 


tiff’s book, which is a trade-name, is not multi- 
farious.?8 


[§ 243] (b) Infringement of Trade-Mark. In 
suits for infringement of a technical trade-mark, 
the existence of such trade-mark, its description, 
and its ownership and use by plaintiff in connec- 
tion with a particular class of goods must be al- 
leged.2® But profert of the instruments of title 
by which plaintiff acquired the property or business 
with which the trade-mark or trade-name is con- 
nected is not necessary.°° Actual or threatened use 
or imitation of such trade-mark by defendant under 
circumstances constituting an infringement?! must 
be alleged.*? It is usual to charge that such in- 
fringement was committed fraudulently and inten- 
tionally, and such charge is perhaps essential where 
a recovery of damages and profits is sought.?? But 
a charge of fraud is unnecessary to support a bill 
for an injunction only,?* since fraud is not neces- 


F. 560, 144 C.C.A. 20 [mod 225 F. 
138]. 


25. Gordon’s Dry Gin Co. v. Eddy 
& Fisher Co., 246 F. 954. 


26. G. Heileman Brewing Co. v. In- 
dependent Brewing Co., 191 F. 489, 
112 C.C.A. 1383; Jewish Colonization 
Assoc. v. Solomon, 125 F. 994; Clarke 
v. Manila Candy Co., Ltd., 36 Philip- 
pine 100. 


{a] Thus a bill, alleging the imi- 
tation by defendant of complainant’s 
label, registered as a trade-mark, and 
that defendant has placed on its own 
goods labels in so nearly the exact 
form and configuration of complain- 
ant’s as to deceive purchasers and in- 
duce them to purchase its goods as 
those of complainant, states a cause 
of action for unfair competition as 
well as for infringement of trade- 
mark, which causes may properly be 
jcined. G. Heileman Brewing Co. v. 
Independent Brewing Co., 191 F. 489, 
MI CC AZ A133. 


27. Ball, etc., Fastener Co. v. Cohn, 
90 F. 664. 


Multifariousness generally see Eq- 
uity §§ 427-452. 


28. Harper v. Holman, 84 F. 222. 


29. U.S.—Manitou Springs Miner- 
al Water Co. v. Schueler, 239 F. 593, 
152. C.C.A. -427. 


Cal.—Los Angeles Creamery Co. v. 
J. R. Newberry Co., 132 P. 289, 21 
Cal.App. 567. 


La.—Lacroix v. Escobal, 37 La.Ann. 
533. 

Mass.—Pennell v. Lothrop, 77 N.E. 
842, 191 Mass. 357; Frank v. Sleeper, 
23 N.E. 2138, 150 Mass. 588. 


Minn.—Watkins Medical Co. v. 
Sands, 82 N.W. 1109, 80 Minn. 89. 


N.Y.—Prinee Mfg. Co. v. Prince’s 
Metallic Paint Co., 15 N.Y.S. 249, 60 
Hun 583 [rev on other grounds 31 N. 
BE. 909, 135 N.Y. 24, 17 ERA. 129]. 


[aj] AMeging express assignment 
of trade-mark on sale of business.— 
A sale of a mineral spring carries to 
the purchaser the right to use the 
trade-mark or name by which the 
water is known (see supra § 216); 
and in an action by the purchaser 
to enjoin third persons from infring- 
ing, the complaint need not allege any 
express assignment of the trade- 
mark. Congress, etc., Spring Co. v. 
High Rock Congress Spring Co., 10 
Abb.Pr.N.S. 348, 45 N.Y. 291, 6 Am. 
R. 82 [rev 57 Barb. 526]. 

[b] Averring registration accord- 
ing to treaty.—A petition of a French 


{63 C. J.—31] 


citizen for an injunction against the 
infringement of his trade-mark and 
for damages and an account of prof- 
its was fatally defective where it 
failed to allege that plaintiff had de- 
posited a copy of his trade-mark in 
the patent office at Washington as 
required by the convention or treaty 
of April 16, 1869, between the United 
States and France. Lacroix vy. Esco- 
bal, 37 La.Ann. 533. 


[ec] Use by plaintiff.—A specific 
allegation that plaintiff's predecessor 
was the first to adopt the device was 
held unnecessary, long use being al- 
leged. J. R. Watkins Medical Co. v. 
Sands, 82 N.W. 1109, 80 Minn. 89. 


[d] Pleading sufficient.—Manitou 
Springs Mineral Water Co. v. Schuel- 
er, 239 F. 593, 152 C.C.A. 427. 


[e] Pleading insufficient.—(1) 
Hunyadi Janos Corporation vy. Stoe- 
Ser, peso he sols ee Ba, Mleety Co.m wy. 
Mobile Drug Co., 284 F. 813; Los An- 
geles Creamery Co. v. J. R. Newberry 
Co., 132 P. 289, 21. Cal.App. 567. (2) 
Failure to allege to whom the trade- 
mark belongs renders the bill in- 
sufficient. Pennell v. Lothrop, 77 N.E. 
842, 191 Mass. 357. 


30. La Republique Francaise v. 
Schultz, 57 FE. 37 


31. See supra §§ 73-99. 


32. U.S—G. Heileman Brewing 
Co. v. Independent Brewing Co., 191 
F. 489, 112 C.C.A. 133; California Fig- 
Syrup Co. v. Improved Fig-Syrup Co., 
51 F. 296; Enoch Morgan’s Sons Co. 
v. Hunkele, 8 F.Cas.No. 4,493. 


Cal.—Hall v. Holstrom, 289 P. 668, 
106 Cal.App. 563. 

Me.—Ricker v.° Portland, 
Co., 38 A. 338, 90 Me. 395. 


Md.—Smith-Dixon Co. v. Stevens, 
59 A. 401, 100 Md. 110. 

Mass.—Page v. Page & Shaw Choc- 
olate Co., 134 N.E. 377, 240 Mass. 505. 


N.Y.—Bloete v. Simon, 19 Abb.N. 
Cas. 88, 12 N.Y.Civ.Proc. 114. 


Pa.—B. V. D. Co. v. Kaufmann & 
Baer Co., 116 A. 508, 272 Pa. 240. 


Can.—Boston Rubber Shoe Co. v. 
Boston Rubber Co., 7 Can.Exch. 9. 


[a] Pleading sufficient—(1) <A 
complaint in an action to restrain the 
infringement of a trade-mark which 
shows the intent of defendant to de- 
ceive the public by certain marks and 
inscriptions of a form similar to 
those of plaintiff, and to induce the 
belief by it that the article sold by 
defendant is the same article sold by 
plaintiff, and that defendant is sell- 


etec.,, | R: 


ing the same to persons wishing to 
buy it as the original, to plaintiff’s 
damage, is sufficient. Congress, etc., 
Spring Co. v. High Rock Congress 
Spring Co., 45 N.Y. 291, 6 Am.R. 82, 
10 Abb.Pr.N.S. 348 [rev 57 Barb. 526]. 
(2) A bill to restrain the use of plain- 
tiffs trade-mark in the sale of un- 
derwear, alleging that defendant was 
selling and offering for sale under- 
wear made by manufacturers other 
than plaintiff, as plaintiff’s under- 
wear, and that defendant sold a great 
number of garments using plaintiff's 
trade-mark to deceive the public and 
delivered articles of other and differ- 
ent makes, is sufficient. B. V. D. Co. 
v. Kaufmann & Baer Co., 116 A. 508, 
272 Pa. 240. (3) The fact that a la- 
bel registered as a trade-mark, as 
used by the proprietor, does not bear 
the notice ot fegistration required 
by Act Febr. 20, 1905 c 592 § 28 [33 
St. at L. p 730], which provides that 
in a suit for infringement no damag- 
es Shall be recovered by a party fail- 
ing so to give notice “except on proof 
that the defendant was duly notified 
of infringement and continued the 
same after such notice,” does not ren- 
der a bill for infringement demurra- 
ble where its allegations are ample 
to let in proof under the exception. 
G. Heileman Brewing Co. v. Inde- 
pendent Brewing Co., 191 F. 489, 112 
C.C.A. 133. (4) A bill for injunction 
alleging that defendant has fraudu- 
lently simulated the manufacture of 
the complainant and that he has suc- 
cessfully deceived the public by in- 
ducing it to purchase the simulated 
for the genuine article is sufficient on 
demurrer. The question is not 
whether defendant has in all respects 
imitated the trade-marks of the com- 
plainant, but whether he has so imi- 
tated them that the purchaser has 
been imposed on. Enoch Morgan’s 
Sons Co. v. Hunkele, 8 F.Cas.No. 4,- 
493, 16 Off.Gaz. 1092. (5) It is suffi- 
cient to allege that the registered 
trade-mark of plaintiff and the mark 
used by defendant are in their es- 
sential features the same. Boston 
Rubber Shoe Co. v. Boston Rubber 
Co., 7 GCan.Exch. 9. (6) Other cases 
in which pleading was held sufficient. 
Hall v. Holstrom, 289 P. 668, 106 Cal. 

Klintz v. Marx, 205 Ill. 
App. 376; Page v. Page & Shaw 
Chocolate Co., 134 N.E. 377, 240 Mass. 
505. 


[b] Pleading insufficient to show 
such use as to authorize a prelimi- 
nary injunction. Smith-Dixon Co. v. 
Stevens, 59 A. 401, 100 Md. 110. 

33. See infra § 277. 


34. Supreme Lodge K. P. v. Grand 


540 [68 C.J.]. 


sary to constitute infringement.®® 


junction.*°® 


stantially pleaded.?* 


Making more definite and certain.?® 
make a petition for infringement more certain by 
alleging the period during which plaintiff’s trade- 
mark was infringed will be sustained, although the 


exact dates need not be alleged.*® 


[§ 244] (c) Unfair Competition. 
proprietary right in plaintiff to the names, marks, 
or devices. used by defendant to pass off his goods 
or business as and for the goods or business of plain- 


tiff is not necessary to constitute 


Lodge K. P., 2 Tenn.Civ.A. 429; Bos- 
ton Rubber Shoe Co. v. Boston Rub- 
ber Co., 7 Can.Exch. 9. 


[a] In Massachusetts, however, to 
enable a party to maintain a bill in 
equity under St. (1852) ¢ 197 (Pub. 
St. c 76 § 7) granting authority to 
restrain the unlawful infringement 
of a trade-mark, the bill must allege 
a fraudulent use for the purpose of 
falsely representing an article to 
have been manufactured by a person 
or a firm that did not in fact make 
it. Ames v. King, 2 Gray 379. 


35. See supra § 79. 


36. Dent v. Turpin, 
139, 70 Reprint 1003. 


2 Johns.&H. 


37. Manitou Springs Mineral Wa- 
ter Co. v. Schueler, 239 F. 5938, 152 
C.C.A. 427. * 

38. Generally see Pleading §§ 
1030-1037. 

39. MclIlhenny Co. v. Christman, 


46 F.(2d) 358. 
40. See supra § 101. 


41. Industrial Finance Corp. v. 
Community Finance Co., 294 F. 870; 
Addison v. Hooks, 107 So. 623, 91 Fla. 
337; McCardel v. Peck, 28 How.Pr. 
(N.Y.) 120. 


[a] Pleading sufficient.—Investor 
Pub. Co. v. Dobinson, 72 F. 603 (bill 
for infringement of name of periodi- 
cal); McCardel v. Peck, 28 How.Pr. 
(N.Y.) 120 (averment of successor- 
ship in right to name of an inn). 


[b] Pleading insufficient.—Addi- 
son v. Hooks, 107 So. 628, 91 Fla. 337. 


Doctrine of secondary meaning see 
supra § 102. 


42. Stover v. Peacock, 141 N.E. 
889, 80 Ind.App. 647. 


[a] General and specific allega- 
tions.—In a suit by S to restrain an- 
other from operating a business un- 
der the name of Peacock Sport Shop, 
on the ground, as contended in plain- 
tiff’s brief, that the term “Stover 
Sport Shop,’ as designating plain- 
tiff’s place of business, was used in a 
particular and distinctive sense, and 
that its use as a trade-name was val- 
uable to him, and that defendant was 
about to appropriate such trade-name 
to plaintiff's damage, a specific alle- 
gation that the Stover Sport Shop is 
valuable to plaintiff as a trade-name 
because the words indicate the class 
of goods sold by plaintiff and that the 
buying public has associated that 
name with the class of goods so sold 
was controlling on demurrer to the 
complaint, and, on plaintiff's appeal 
from a judgment sustaining the de- 


An averment of 
special damage is unnecessary in a bill for an in- 
Mere inartificiality of statement in a 
bill to enjoin infringement will not justify dismis- 
sal of the bill in limine if a cause of action is sub- 
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tion,*® and hence it is sufficient to allege their prior 
use by plaintiff or his predecessors, and their acquired 
secondary meaning as indicative of his goods or busi- 
ness.4+ But a complaint which shows that plaintiff 
used words in their descriptive sense, as indicating 
the class of goods sold, and that they were not used 
with reference to any secondary meaning, as ap- 
plied to plaintiff’s business, is insufficient to sustain 
an injunction against the use of the same words by. 
defendant in connection with business of a like na- 
ture conducted by him.*? 


Of course, if plaintiff is 


entitled to an exclusive trade-name,** he should al- 


An exclusive 


unfair competi- 


murrer, precluded the relief sought. 
Stover v. Peacock, 141 N.E. 889, 80 
Ind.App. 647. 


43. See supra § 101. 


44, Hill v. Lockwood, 22 N.W. 581, 
62 Wis. 507 (complaint held to show 
exclusive right to trade-name for 
spring water). 


45. See supra §§ 100-136. 


46. U.S.—Shredded Wheat Co. v. 
Kellogg Co., 26 F.(2d) 284. 


Cal.—Lutz v. Western Iron, etc., 
213 P. 962, 190 Cal. 554. 
Ill.—Ambassador Hotel Corp. v. 


Hotel Sherman Co., 226 Ill.App. 247. 


Md.—Braderman-Fedder Co. v. Cor- 
dilli, 145 A. 338, 156 Md. 699. 


Mich.—People’s Outfitting Co. v. 
People’s Outlet Co., 136 N.W. 599, 170 
Mich. 398. 


N.C.—Zagier v. Zagier, 83 S.E. 913, 
167 N.C. 616. 


Ohio.—Renner Brewing Co. v. Rol- 
land, 118 N.E. 118, 96 OhioSt. 432. 


Pa.—Coty, Inc. v. Sun Ray Drug 
Co., 14 Pa.Dist.&Co. 499. 


[a] Pleading sufficient.—(1) A 
complaint alleging circularization of 
trade showing construction made ex- 
clusively by plaintiff stated a cause 
of action to enjoin unfair competi- 
tion. Celotex Co. v. Insulite Co., 39 
F.(2d) 213. (2) Bill was held to state 
a cause of action to enjoin a corpo- 
ration from using certain geographi- 
cal words in its corporate title. 
British-American Tobacco Co. v. 
British-American Cigar Stores Co., 
211 KF. 9338, 128 C:.C.A. 431, Ann.Cas, 
1915B 363 [rev 206 F. 189]. (3) A 
bill for unlawful competition in the 
use of complainant’s trade-name and 
good will in the sale of root beer 
syrup was not demurrable for failure 
to allege the amount and value of the 
syrup fraudulently used by defend- 
ant, the names of defendant’s agents, 
or of the parties buying the same; 
nor was the bill not sufficiently spe- 
cific because it only alleged that de- 
fendant’s use of the fraudulent syrup 
occurred on “divers days and at di- 
vers places’ within the jurisdiction 
of the court. Charles EK. Hires Co. v. 
Simpkins, 179 F..1012. (4) A com- 
plaint, alleging that plaintiff com- 
pany was incorporated to deal in gen- 
eral merchandise, that it conducted a 
mail order department, that its name 
had been advertised at large expendi- 
ture and had become a valuable prop- 
erty right, that defendant was there- 
after incorporated and engaged in the 
retail trade, that plaintiff protested 
against the continued use of defend- 


lege his exclusive title.** 
fair competition*® must be sufficiently alleged.*® 
A fraudulent intent on the part of defendant should 
be alleged,*7 as according to many cases fraud is 


The acts constituting un- 


ant’s name, and that by reason of 
similarity of names it was almost 
daily put to trouble and confusion in 
receiving goods and mail and carry- 
ing its bank account, stated a case 
for relief as against a demurrer. 
People’s Outfitting Co. v. People’s 
Outlet Co., 136 N.W. 599, 170 Mich. 
398. (5) A complaint, alleging that 
defendant, in violation of his con- 
tract, began a business under his 
name, and that plaintiff engaging in 
that business has been damaged, 
states a cause of action as against 
a demurrer. Zagier v. Zagier, 83 S. 
E. 913, 167 N.C. 616. (6) Other cas- 
es in which pleading held sufficient. 
Set-O-Type Co. v. American Multi- 
graph Co., 55 F.(2d) 800; Shredded 
Wheat Co. v. Kellogg Co., 26 F.(2d) 
284; Helmet Co. v. Wm. Wrigley, Jr., 
Co., 245 F. 824, 158 C.C.A. 164; Allen 
v. Walton Wood & Metal Co., 178 F. 
287; Lutz v. Western Iron & Metal 
Co., 213 P. 962, 190 Cal. 554; ) Coty, 
Inc. v. Sun Ray Drug Co., 14 Pa.Dist. 
&Co. 499; Barrows v. Knight, 6 R.I. 
434, 78 Am.D. 452. 


[b] Pleading insnfficient.—(1) A 
bill for injunction is without equity, 
where it is not alleged that complain- 
ant had any trade in the state of de- 
fendant’s manufacture, or in adjoin- 
ing states wherein it is alleged that 
defendant’s product is sold. C. B. 
Fleet Co. v. Mobile Drug Co., 284 F. 
813. (2) Other cases in which plead- 
ing held insufficient. Van Kannel 
Revolving Door Co. v. American Re- 
volving Door Co., 215 F. 582, 131 C.C. 
A. 650; Favorite Mfg. Co. v. Port- 
land Mfg. Co., 208 F. 542, 125 C.C.A. 
544; Sayre v. McGill Ticket Punch 
Co., 200 F. 771; Burrowes v. Carrom- 
Archarena Co., 190 F. 204; Ambassa- 
dor Hotel Corporation v. Hotel Sher- 
man Co., 226 Ill.App. 247; Braiter- 
man-Fedder Co. v. Cardilli, 145 A, 
338, 156 Md. 699. 


47. U.S.—Motion Picture Patents 
Co. v. Helair Film Co., 208 EF. 416; 
opiate vw. Ury, “39 2 BY XT tor REAR 


Cal.—Dunston v. Los Angeles Van, 
ete. Co; 18h) Posilb,* 165 Cale so 
Pierce v. Guittard, 8 P. 645, 68 Cal. 
68, 58 Am.R. 1. 


Ill.— Ambassador Hotel Corpora- 
tion v. Hotel Sherman Co., 226 Ill. 
App. 247; O’Kane v. West End Dry 
Goods Store, 72 Ill.App. 297; Mer- 
chants’ Detective Assoc. vy. Detective 
Mercantile Agency, 25 Ill.App. 250. 


Ind.—Hartzler v. Goshen Churn & 
yeu: Co., 104 N.E. 34, 55 Ind.App. 
oO. 


Mass.—Hallett v. 


Cumston, 
Mass. 29. 


110 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 244-246] 


the very essence of unfair competition.48 Actual or 
probable confusion and deception of the public by 
reason of defendant’s acts, being essential to unfair 
competition,*® must be alleged.®° On the other hand, 
it has been held that the bill need not allege damage 
from an unauthorized use of plaintiff’s name in de- 
fendant’s business.52 


Pleading estoppel. In a suit to enjoin the use of 
a secret formula, where the facts showing that de- 
fendants are estopped to deny that the formula was 
secret are fully pleaded in the petition, although the 
word “estoppel” is not used until in the reply, and 
then to defeat the defense that the formula was not 
secret, the estoppel will be given effect.®2 


[§ 245] (2) Plea or Answer®’—(a) In General. 
The general rules of equity as to the nature, functions, 
and necessity or propriety of a plea®‘ are applicable 
in suits for infringement of a trade-mark, or un- 
fair competition.5> <A plea to a bill for unfair com- 


AND UNFAIR COMPETITION 


[63 C.J.] 541 


of infringement with an allegation of evidential facts 


to disprove the charges of the bill is improper, an 


answer being sufficient.5© Since agents and servants 
are liable jointly and severally with their principals 
for infringement of a trade-mark,®? a plea averring 
that certain of the defendants acted only as agents 
or servants of the principal defendant states no de- 
fense.°* The answer must be responsive to the bill,®® 
and not frivolous®® or impertinent,*+ and must set 
up all the defenses relied on by defendant.*? In 
the absence of statute the court will not require 
defendant to embody in his pleading the evidence 
as to prior use on which he relies to establish his 
defense.*% 


[§ 246] (b) Unclean Hands. It has been held 
that the defense of unclean hands, fraud, and mis- 
representation on plaintiff’s part®* is an affirmative 
defense which must be pleaded in order to be avail- 
able.® But by the weight of authority, unclean 
hands is not strictly a defense, and need not be 


petition which amounts substantially to a denial | pleaded.** On the fact appearing, equity will with- 

ee ee Seed Co. v. Michel] App. 247. S. 899, 122 App.Div. 373; Guilhon v. 
ant, etc., Co., 23 wees 579. Mo.—Plant Seed Co. v. Michel | Lindo, 22 N.Y.Super. 605. 
N.J.—Mrs. G. B. Miller, etc., To- | Plant, etce., Co., 23 Mo.App. 579. {a] -Anuswer held not frivolous.— 


bacco Manufactory v. Commerce, 45 
N.J.Law 18, 46 Am.R. 750. 


‘Wash.—Woodcock v. Guy, 74 P. 
358, 33 Wash. 234 (bill failing to al- 
lege eith»r fraud or deceptive simu- 
lation held insufficient). 


[a] Pleading sufficient.—(1) 
Hartzler v. Goshen Churn & Ladder 
Co., 104 N.BE. 34, 55 Ind.App. 455 
(complaint held sufficiéntly to allege 
a fraudulent conspiracy by defend- 
ants to sell their goods as plain- 
tiff’s). (2) A complaint in an action 
to enjoin the use of a name, alleging 
that the name was adopted with the 
intent and for the purpose of de- 
frauding plaintiff and appropriating 
for defendants’ use and benefit the 
good will of plaintiff’s business, ete., 
is sufficient as against a general de- 
murrer. Mills v. San Diego Conserv- 
atory of Music, 191 P. 546, 47 Cal. 
App. 300. 


[b] Pleading insufficient.—(1) 
Ambassador Hotel Corporation v. Ho- 
tel Sherman Co., 226 Ill.App. 247. 
(2) A bill which cannot be sustained 
on the ground that a lawful trade- 
mark has been infringed cannot 
stand for relief on the ground that 
defendants have injured or intend to 
injure complainant by deceitfully 
representing and marketing their 
product as the product made by com- 
plainant, where it is not alleged that 
defendants have attempted to prac- 
tice or intend to practice such deceit. 
Lamont v. Leedy, 88 .F. 72. (3) A 
pill for infringement of the name of 
a periodical must allege that the imi- 
tative name was used with intent to 
deceive, and an allegation that it 
was “calculated to deceive” is not 
‘ssufficient. Industrial Press v. W. R. 
C. Smith Pub. Co., 164 F. 842, 90 C.C. 
A. 604. 

48. See supra § 105. 

49. See supra § 104. 


50. U.S.—Hygrade Food Products 
Corp. v. H. D. Lee Mercantile Co., 46 
F.(2d) 771 [aff 37 F.(2d) 900]. 


Cal.—Los Angeles Creamery Co. v. 
J. R. Newberry Co., 132 P. 289, 21 
Cal.App. 567. 


Fla.—Addison v. Hooks, 107 So. 
623, 91 Fla. 337. 
Ill_—Ambassador Hotel Corpora- 


tion v. Hotel Sherman Co., 226 Ill. 


[a] Pleading sufficient.—Investor 
Pub. Co. v. Dobinson, 72 F. 603. 


[b] Pleading insufficient.—(1) A 
petition for unfair competition was 
held not to have sufficiently alleged 
Simulation of plaintiff's trade-mark 
by defendant which would deceive a 
purchaser exercising ordinary care. 
Hygrade Food Products Corporation 
v. H. D, Lee Mercantile Co., 46 F.(2d) 
771 [aff 37 F.(2d) 900]. (2) Other 
cases in which pleading insufficient. 
Addison v. Hooks, 107 So. 623, 91 Fla. 
337; Ambassador Hotel Corporation 
vie Sherman Co., 226 I1l.App. 


51. Bagby, ete. Co. v. Rivers, 40 
A. 171, 87 Md. 400, 67 Am.S.R. 357, 40 
L.R.A. 632. 


52. Germo Mfg. Co. v. Combs, 240 
S.W. 872, 209 Mo.App. 651. 


ae Generally see Pieading §§ 197—- 


In equity: 
Generally see Equity §§ 505-584. 


Injunction suits generally see Injunc- 
tions §§ 560-562. 


54. See Equity §§ 505-507. 
55. See infra text and note 56. 


56. G. & C. Merriam Co. v. Straus, 
136 F. 477. 


57. See supra § 239. 


58. Estes v. Worthington, 
465. 


59. Uri v. Hirsch, 123 F. 568; Mc- 
Vey v. Brendel, 7 Lanc.L.Rev. (Pa.) 
399, 5 Lanc.L.Rev. 350. 


[a] Answer held responsive.—(1) 
An answer alleging prior use by de- 
fendant was directly responsive to a 
bill for infringement. Uri v. Hirsch, 
123 F.-560. (2) An answer that de- 
fendant is a member of. the union and 
entitled to use the union label is re- 
sponsive to a bill to restrain use of a 
counterfeit label. McVey v. Brendal, 
7 Lane.L.Rev. (Pa.) 399, 5 Lanc.L. 
Rev. 350. 


Responsiveness of answer general- 
ly see Pleading § 222. 


Answer as evidence see infra § 256. 
60. Silver v. Waterman, 106 N.Y, 


30 F. 


(1) An answer is not frivolous mere- 
ly because it may not constitute a 
complete defense, if it may justify 
some of the acts complained of. Sil- 
ver v. Waterman, 106 N:Y.S. 899, 122 
App.Div. 373. (2) An answer deny- 
ing fraudulent intent, and alleging 
only small sales, and those to plain- 
tiff’s agent, is material on the ques- 
tion of damages and costs, and is not 
frivolous. Guilhon v. Lindo, 22 N.Y. 
Super. 605. To same effect Faber v. 
D’Utassey, 11 Abb.Pr.N.S. (N.Y.) 399. 


Frivolous plea or answer generally 
see Pleading § 225. 


61. Anheuser-Busch, Inc. 
hen, 37 F.(2d) 393. 


[a] Motion to strike.—Where 
plaintiff's motion to strike out de- 
fendants’ allegations as impertinent 
was granted in a suit involving trade- 
mark infringement, defendants were 
not entitled to recast their answer, 
where the answer, shorn of irrele- 
vant allegations, did not raise a val- 
id defense or call for proof of facts 
not already admitted (Equity Rules, 
rule 21 [USCA tit 28 § 723]). An- 
heuser-Busch, Inc. Vv. Cohen, 37 F. 
(2d) 393. 


Impertinence and irrelevance in 
pleadings generally see Equity §§ 
3885-387; Pleading § 94. 


62. Shredded Wheat Co. v. Kellogg 
Co., 26 F.(2d) 284. 


63. Gorham Mfg. Co. v. 
traub, 180 F. 639. 


64. See supra §§ 48, 113, 225. 


65. Falk v. American West Indies 
Trading Co., 75 N.Y.S.' 964, 71; App: 
Div. 320 [dism 64 N.H. 1120, 171 N.Y. 
679, and aff 73 N.Y.S. 547, 36 Misc. 
376]; Fleischmann v. Fleischmann, 
39 N.Y.S. 1002, 7 App.Div. 280. 


66. Memphis Keeley Inst. v. Les- 
lie E. Keeley Co., 155 F. 964, 84 C.C.A. 
112, 16 L.R.A.N.S. 921; Moxie Nerve 
Food Co. v. Modox, 152. F. 498; Uri 
v. Hirsch, 123 F. 568; Fetridge v. 
Wells, 4 Abb.Pr. (N.Y.) 144, 13 How. 
Pr. 385; C. F. Simmons Medicine Co. 
v. Mansfield Drug Co,, 28 S.W. 165, 93 
Tenn. 84. 

[a] Thus (1) it is competent for 
defendant to show by cross-examina- 
tion or otherwise, without pleading 
the same, that plaintiff's goods are 
not as represented by his trade-mark 


v. Co- 


Wein- 
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hold its hand, on its own motion, and in the inter- 
est of the public deny its assistance to plaintiff.°* 


[§ 247] (8) Cross Bill** and Counterclaim.*® In 
a suit to enjoin defendants from using a name adopt- 
ed by plaintiff, a cross complaint may properly be 
filed by one of the defendants to restrain plaintiff 
from using such defendant’s name in plaintiff’s busi- 
ness.7° In accordance with the general rule’? a cross 
bill must be germane to the original bill.7?7 In a 
suit to enjoin circulars and advertisements claiming 
an exclusive right to a trade-name, and threatening 
plaintiff’s customers with suits for infringement, a 
cross bill to establish such exclusive right and pray- 
ing an injunction against infringement and unfair 
competition is germane to the subject of the orig- 
inal suit.73 So in an action under the code to en- 
join infringement of a name or mark, defendant 
may by counterclaim assert ownership of such name 
or mark, and pray for an injunction and damages 
against plaintiff, as this is a cause of action con- 
nected with the subject of the main action;** and 
in an action to restrain unfair competition, a coun- 
terclaim for damages for plaintiff’s unlawful use of 
defendant’s trade-name, and seeking an injunction, 
is proper.7®> But a cross bill for unfair competition 
is not germane to a bill for infringement of a 
patent.7® In a suit for unfair competition in threat- 
ening plaintiff’s customers with suits for infringe- 
ment of defendant’s patents, where the latter files a 
counterclaim for unfair competition, based on the 
validity of such patents, plaintiff may, by reply, 
deny the infringement on the ground that the pat- 


or advertising, and that his business 73. 
has been built up on false represen- 
tations which deprive him of the 
right to relief in equity. Ti v. 
Hirsch, 123 F. 568. (2) A complain- 


ant, seeking the aid of a court of 74, 


TRADE-MARKS, TRADE-NAMES, 


Ogilvie v. G & 
Co., 149 F. 858 [mod 159 F. 638, 88 
C.C.A. 596, 16 L.R.A.N.S. 549, 14 Ann. 
Cas. 796 (cert den 28 S.Ct. 761, 209 
U.S. 551, 52 L.Ed. 922)]. 


tents were invalid.77 


Fraudulent registration.7* In a suit for infringe- 
ment a counterclaim for damages for fraud in pro- 
curing an invalid registration is sufficient, although 
it does not repeat allegations in the answer as to 
the fraudulent acts by which registration was ob- 
tained.‘ 


[§ 248] (4) Demurrer. The ordinary rules*®® gov- 
ern demurrers in this class of cases.81 If the aver- 
ments of the bill are sufficient to entitle plaintiff to 
any relief, a demurrer going to the whole bill is too 
broad and will be overruled.’? A bill for infringe- 
ment of a registered trade-mark may be dismissed on 
demurrer where noninfringement is _ evident.*? 
Where fraudulent intent and deception of purchas- 
ers is charged in the bill, it is admitted by a de- 
murrer, and ordinarily plaintiff will be entitled to 
a preliminary injunction.** The respective names or 
marks may be compared and considered on demurrer, 
if made a part of the bill, or filed as exhibits,*° 
and, if it clearly appears from such comparison 
that there is no infringement, the demurrer will be 
sustained ;®* but to justify such action, the dis- 
similarity should be so marked as to leave no doubt 
in the mind of the court.’’ It is error to dismiss 
the bill on demurrer unless a bare inspection of the 
respective marks filed as exhibits necessarily over- 
came the admissions of the demurrer.®® 


[§ 249] (5) Amended Pleadings.*® The rule chat 
an amendment repugnant to, or inconsistent with, 
the material allegations of the original bill will 


C._ Merriam Juse separately, or to relief to the 
full extent prayed for. Holeproof 
Hosiery Co. v. Richmond Hosiery 


Mills, 167 F. 381. 
[b] Validity of geographical 


equity in protection of his rights in 
a proprietary medicine, should be re- 
quired as a part of his affirmative 
case to allege and prove that his 
preparation is what it purports to 
be, and is represented to the public to 
be, there being no presumption that 
such representations are true on 
which a court can act. Moxie Nerve 
Food Co. v. Modox, 152 F. 493. 


67. Memphis Keeley Inst. v. Les- 
lie E. Keeley Co., 155 F. 964, 84 C.C. 
A, 112, 16 L.R.A.N.S. 921; Smith v. 
Woodruff, 48 Barb. (N.Y.) 488. And 
see cases supra note 66. 


[a] Objection ought to be raised 
by court.—The suggestion comes 
with a poor grace from one who has, 
by imitation of plaintiff's marks, been 
guilty of the same fraud or imposi- 
tion on the public, if such it happen 


to be. Smith v. Woodruff, 48 Barb, 
(N.Y.) 4388. 
68. In equity generally see Eq- 


uity §§ 596-617. 


In injunction suits 
Injunctions § 563. 


69. Counterclaims generally sce 
eee and Counterclaim 57 C.J. p 


Pleading counterclaim see Pleading 
§§ 380, 391. 


70. Tomsky v. Clark, 238 P. 950, 
73 Cal.App. 412. 


71. See Equity § 613. 
72. See case infra note 78 et seq. 


generally see 


Glen, etc., Mfg. Co. v. Hall, 61 
1584 226, 19 Am.R. 278 [rev 6 Lans. 


75. O K Bus & Baggage Co. v. O 
K Transfer & Storage Co., 165 P. 136, 
63 Okl. 311, L.R.A.1918A 956. 


76. George Frost Co. v. Kora Co., 
i I. 487 [aff 140 FB. 987, 71 CC. A. 


77. Federal Electric Co. v. Flex- 
lume Corporation, 9 F.(2d) 647. 


78. Registration generally see su- 
pra §§ 140-143. : 


79. Walworth Co. v. Moore Drop 
Forging Co., 19 F.(2d) 496. 


_ 80. See Equity §§ 456-504; 
junctions §§ 564-568; 
452-580. 


See infra text and notes 82— 


In- 
Pleading §§ 


88, 


82. Investor Pub. Co. v. Dobinson, 
72 F. 603; California Fig-Syrup Co. v. 
Improved Fig-Syrup Co., 51 F. 296 
[aff 54 F. 175, 4 C.C.A. 264]; Putnam 
Nail Co. v. Bennett, 43 F. 800; Mer- 
riam v. Holloway Pub. Co., 43 F. 450; 
La Croix v. May, 15 F. 236; Middle- 
town Trust Co. v. Middletown Nat. 
Bank, 147 A. 22, 110 Conn. 13. 


[a] Rule applied.—Where a bill 
states a cause of action which enti- 
tles complainant to relief against the 
use by defendant of certain trade- 
marks and names in combination, it 
will not be held demurrable because 
he may not be entitled to enjoin their 


trade-mark.—In a suit for infringe- 
ment of trade-marks and labels and. 
for unlawful competition, an objec- 
tion that the trade-marks are invalid 
because consisting of geographical 
names, etc., cannot be considered on 
demurrer, but is matter of defense 
to be raised by answer. Jewish Col- 
Pee ier Assoc. v. Solomon, 125 FE. 


83. Sprigg v. Fisher, 222 F. 964. 


84. Enoch Morgan’s Sons Co. v. 
Hunkele, 8 F.Cas.No. 4,493, 16 . Off. 
Gaz. 1092; Bluthenthal v. Mohlmann, 
38 So. 709, 49 Fla. 275; Ellis v. J. H. 
Zeilin & Co., 42 Ga. 91; Plant Seed Co. 
Seog Plant, etc., Co., 23 Mo.App. 


Admission by demurrer generally 
see Equity § 489; Injunctions § 567; 
Pleading §§ 543-546. 


Preliminary injunction generally 
see infra § 261. 

85. Bluthenthal v. Mohlmann, 38 
So. 709, 49 Fla. 275. 


86. Collins Chemical, ete., Co. v. 
Capitol City Mfg. Co., 42 F. 64; Des- 
oe Appeal, 103 Pa. 126, 49 Am.R. 


87. Barrows v. Knight, 6 R.I. 424, 
78 Am.D. 452; Leidersdorf v. Flint, 
7 N.W. 252, 50 Wis. 401. 


88. Bluthenthal v. Mohlmann, 38 
So. 709, 49 Fla. 275. 


89. Generally see Equity §§ 618— 
657; Injunctions §§ 569-574; Plead- 
ing §§ 581-814. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 249-252] 


marks.®1 


merits of the case.93 


fair competition.®® 


§ See See Equity § 626; Injunctions 
cg . 
: 91. See Bulte v. Igleheart, 137 F. 
492, 70 C.C.A. 76 (where an amend- 
ment was held inconsistent with the 
original bill in respect of origin and 
ownership of the mark, and equiva- 
lent to an admission that plaintiff 
pirated it). : 

92. Maytag Co. v. Meadows Mfg. 


Co., 35 F.(2d) 403 [cert den 50 S.Ct. 
250, 281 U.S. 737, 74 L.Ed. 1151). 


93. Maytag Co. v. Meadows Mfg. 
Co., supra. 


94. Generally see Pleading §§ 885— 
918. 


95. See Pleading § 886 et sea. 


96. Galpern v. Shore, 35 Man. 424, 
[1926] 1 Dom.L.R. 631, [1926] 1 West. 
Wkly. 204; Washington v. Raper, 
ete., Burial Co., 8 Ont.W.N. 523; Mor- 
rison vy. Mitchell, 1 Ont.W.R. 709, 
838. 


97. U.S. Hoffman Machinery Corp. 


v. Modern Pressing Appliances, 33 
F.(2d) 991. 
[a] Names of purchasers from de- 


fendant.—Defendant is not entitled to 
a bill of particulars showing the 
names of persons to whom defendant 
sold machines represented as made 
by plaintiff, where plaintiff had fur- 
nished one name. U.S. Hoffman Ma- 
chinery Corporation v. Modern Press- 
ing Appliances, 33 F.(2d) 991. 


Knowledge of parties as affecting 
right to particulars generally see 
Pleading § 902. 


98. U. S. Hoffman Machinery Cor- 
poration v. Modern Pressing Ap- 
pliances, 33 F.(2d) 991; Morrison v. 

4 Mitchell, 1 Ont.W.N. 709, 838. 


[a] Mlustrations.—(1) In an un- 
fair competition action, defendant is 
mr not entitled to a bill of particulars 
ey showing particulars in which ma- 
chines defendant sold were inferior 
to plaintiff's. U. . Hoffman Ma- 
echinery Corporation v. Modern Press- 
ing Appliances, 33 F.(2d) 991. (2) 
Nor is defendant entitled to a bill of 
particulars showing in what respect 
plaintiff was injured, together with 
items. U.S. Hoffman Machinery Cor- 
poration v. Modern Pressing Appli- 
ances, supra. 


99. See Equity §§ 676-678; Injunc- 
tions § 577; Pleading §§ 1144-1211. 

1. Ill.—Krueger v. Lundeen, 211 
Ill.App. 320. 

La.—Gallagher Transfer & Storage 


Co. v. O. K. Storage & Transfer Co., 
92 So. 317, 151 La. 734. 


FINN ee ON 


BAST fe) ah 


ee eee We 


AND UNFAIR 


not be allowed®® applies to actions relating to trade- 
An-amendment of a bill is properly de- 
nied where made after completion of the evidence,®2 
or where the issues raised thereby do not affect the 


{§ 250] (6) Bill of Particulars.®4 
rule that the court may, in its discretion, order a 
bill of particulars when, from any cause, a party 
cannot properly plead or prepare for trial until he 
is apprised of the particulars and circumstances of 
opponent’s case with more particularity than is set 
out in the latter’s pleading,®® is applicable to suits 
in equity for infringement of trade-marks, or un- 
But a party will not ordinarily 
be required to furnish information which is equally 
or peculiarly within the knowledge of the party 
demanding particulars,®7 nor in any ease where the 
required information is not relevant to the issues, 


tion for trial.9§ 


The general ings; 


leged.# 


Mo.—Gaines v. E. Whyte Grocery, 
a Co., 81 S.W. 648, 107 Mo.App. 


N.Y.—Prince Mfg. Co. vy. Prince’s 
Metallic Paint Co., 15 N.Y.S..249, 60 
Hun 583 [rev on other grounds 31 N. 
Tu, 990; 1t3o. NOY. 2459417 TRA he'9 |, 


Tex.—Goodman v. Bohls, 22 S.W. 
11, 3 Tex.Civ.App. 183. 


Wash.—Wetzel v. Clise, 268 P. 161, 
148 Wash. 75. 


[a] Rule applied.—Where an alle- 
gation that one of the defendants had 
abetted the other in infringing plain- 
tiff’s trade-mark was unsupported by 
the allegation of any facts on which 
to base it, it called for no considera- 
tion. Gallagher Transfer & Storage 
Co. v. O. K. Storage & Transfer Co., 
92 So. 317, 151 La. 734. 


[b] Wariance between device al- 
leged and proved.—Where the peti- 
tion for an injunction sets out as an 
exhibit, with full description, the 
trade-marks and device used by both 
plaintiff and defendant, and makes 
such exhibits a part of the petition by 
appropriate averments, an objection 
to the introduction of plaintiff's 
trade-mark and device on the ground 
of variance between the device de- 
clared on and that proved cannot be 
maintained. . Particularly is such an 
objection not well taken when it is 
raised for the first time by a request 
for the charge to the jury to declare 
as a matter of law the existence of 
such fatal variance. Goodman v. 
Bohls, 22 S.W. 11, 3 Tex.Civ.App. 183. 


[ec] Title or ownership.—(1) An 
averment of title by purchase is suffi- 
cient to admit proof of sale on execu- 
tion and mesne conveyances to plain- 
tiff. Prince Mfg. Co. v. Prince’s 
Metallic Paint Co., 15 N.Y.S. 249, 
60 Hun 583 [rev on other grounds 31 
N.. 990; 185 N.Y.) 24, 17 ER.A. 1291, 
(2) Under an averment of owner- 
ship, plaintiff may show that he ac- 
quired title by adoption and user sub- 


‘sequent to the origination and aban- 


donment of such mark by another, 
without alleging such details. Gaines 
v. E. Whyte Grocery, etc., Co., 81 S. 
W. 648, 107 Mo.App. 507. 


[d] Name wrongfully used.—In a 
suit to enjoin the use of the words 
“Laundry Workers’ International 
Union” brought by the Laundry 
Workers’ Union Local, the difference 
in name was not a variance in com- 
plaint and proof. Wetzel v. Clise, 
268 P.. 161, 148 Wash. 75. 


[e] Plaintiff's failure to prove 
registration of his trade-mark, as al- 
leged in the complaint, is not fatal 


COMPETITION 


[§ 251] (7) Issues, Proof, and Variance. 
cordance with the general rules®® the proof must con- 
form to and support the allegations of the plead- 
and material variances are fatal.? 
it is sought to enjoin the use of the title of books 
for which plaintiff had procured a trade-mark, de- 
fenses based on a prior use of the title by defend- 
ant and others cannot be shown under a general ’ 
denial, where the complaint does not allege a prior 
use by plaintiff, or negative the fact that the name 
had been used by defendant and others prior to the 
time the trade-mark was procured.? 


Proof of special damage is inadmissible unless al- 


[63 C.J.] 548 


and would not assist the demanding party in prepara- 


In ac- 


Where 


[§ 252] 6. Evidence’—a. Presumptions and Bur- 


to his recovery, where the allegations 
of the complaint are broad enough to 
admit of proof of a common-law 
trade-mark, and defendants do not 
assail the method of proof adopted, 
by motion for dismissal for variance 
or otherwise, and where, assuming 
the variance, defendants fail to offer 
any proof to controvert the existence 
of. the trade-mark, as a matter of fact. 
Gaines v. Leslie, 54 N.Y.S. 421, 25 


Misc. 20 
2. Pippen v. Harris, 61 So. 890, 
181 Ala. 306; Mills v. San Diego Con- 


servatory of Music, 191 P. 546, 47 Cal. 
App. 300. 


_[a] Rule applied.—(1) Under a 
bill to restrain defendants from in- 
juring complainant’s business by un- 
fair and fraudulent trade competition, 
proof that defendants’ employers or 
drivers had made such fraudulent 
representations as to the product they 
sold as complainant’s product was a 
variance. Pippen v. Harris, 61 So. 
890, 181 Ala. 306. (2) In an action 
to enjoin the use of a trade-name and 
for damages, where the alleged dam- 
age was confined to a loss of patron- 
age in that the use of plaintiff’s name 
by defendants had actually misled 
the public to patronize defendants in 
the belief that they were patronizing 
plaintiff, and that the reputation of 
plaintiff's business had been greatiy 
injured and damaged, it was error to 
permit the introduction of evidence 
that a certain music company had re- 
fused to carry out a contemplated 
scheme which had been agreed on to 
buy a certain number of scholarships 
in plaintiff's conservatory of music, 
such evidence relating to an entirely 
different matter than the special dam- 
age alleged. Mills v. San Diego Con- 
servatory of Music, 191 P. 546, 47 Cal. 
App. 3090. 

Si. .Clode. Vv. 
Sons, 193 
bon 


4 Mills v. San Diego Conservatory 
oad Music, 191 P. 546, 47 Cal.App. 


[a] Dlustration.—In an action to 
enjoin the use of a trade-name of a 
school of music, where no special 
damages were alleged, evidence that 
a certain music company refused to 
carry out a contemplated scheme it 
had agreed on to buy a certain num- 
ber of scholarships in plaintiff’s con- 
servatory of music was inadmissible 
to show damages, such damage being 
special, requiring that it be alleged. 
Mills v. San Diego Conservatory of 
Music, 191 P. 546, 47 Cal.App. 300. 


me Generally see Evidence 22 C.J. 


Charles  Scribner’s 
N.Y.S. 176, 200 App.Div. 


p 
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den of Proof—(1) Presumptions.°® 


as to presumptions of fact’? apply in suits relat- 
ing to trade-marks or trade-names,® including the 
rule that an inference of fact should not be drawn 
Thus, in a suit to en- 
join unfair competition in the use of a title for a 
photoplay, plaintiff’s case cannot be aided by pre- 
sumptions which do not give ground for an honest 
inference, in the absence of adequate information.*° 
In trade-mark cases there is no initial presumption of 
validity to be overcome;'? but a presumption that 
articles are identified by their appearance, dress, or 
trade-marks may arise from long use of such dress 
or trade-marks;!?2 and it will be presumed that pur- 
chasers of goods were deceived, where such goods 
are willfully put up in such a way as is calculated to 
Doubt as to whether an alleged 
unfair practice will produce confusion with the pub- 


from uncertain premises.°® 


deceive them.t® 


6. Generally see Evidence §§ 25- 
88; Injunctions § 578. 


7. See Evidence § 27. 


8. Rice & Hutchins v. Vera Shoe 
Co., 290 F. 124; Wm. A. Rogers, Lim- 
ited v. Rogers Silverware Redemp- 
tion Bureau, 247 178; Shredded 
Wheat Co. v. Humphrey Cornell Co., 
244 BF. 508 [mod 250 F. 960, 163 C.C.A. 
210]; Kaufman v. Kaufman, 111 N.E. 
691, 223 Mass. 104; Buffalo Type- 
writer Exch. v. McGarl, 147 N.H. 546, 
240 N.Y. 113. 


[a] Illustrations. — (1) Where 
trade in scent sold under a trade- 
name arose from copious advertising, 
the presumption is justified, in the 
absence of contradictory proof, that 
the name so popularized signified to 
the public a single source of the arti- 
cle. Coty, Inc. v. Le Blume Import 
Co., 292 F. 264 [aff 293 F. 344]. (2) 
There was a prima facie presumption 
that sales of all dust cloths by de- 
fendants bearing the wrapper, pack- 
ing, etce., infringing on the wrapping 
and packing of plaintiff’s goods, and 
so constituting unfair competition, 
were due to wrapping, packing, etc., 
and any contrary evidence should 
have been produced by defendants. 
Howard Dustless Duster Co. v. Carle- 
ton, 244 F. 881. (3) The public will 
be presumed to use reasonable in- 
telligence and discrimination as to 
corporate names, the same as in deal- 
ings with individuals having similar 
names. Buffalo Typewriter Exch. v. 
McGarl, 147 N.E. 546, 240 N.Y. 113. 


[b] Deception of customers.—It 
cannot be inferred without evidence 
that retail hat stores draw trade 
from cities respectively forty-five, 
seventy-three, and sixteen miles dis- 
tant. Kaufman v. Kaufman, 111 N.E. 
691, 223 Mass. 104. 


{c] Bad faith on part of retailers 
of defendant’s products in making 
statements as to products, will not 
be presumed where such statements 
were warranted by defendant’s ad- 
vertisement. Columbian Art Works 
v. Defiance Sales Corporation, 45 F, 
(2d) 542. 


{d] Injury to complainant.— 
Where a boot and shoe manufacturer 
for many years had marketed his 
product under the trade-mark ‘‘Vera,” 
and defendant Vera Shoe Company 
had sent its salesmen into territory in 
which the products of complainant 
were sold, it will be assumed that, 
if unrestrained, defendant will pur- 
sie its business to the injury of com- 


TRADE-MARKS, TRADE-NAMES, 


The usual rules 


plainant. Rice & Hutchins vy, Vera 
Shoe Co., 290 F. 124. 


Presumptions as to fraudulent in- 
tent: 


pba oe care of trade-mark see supra 


Unfair competition see supra § 106. 


9. See Evidence § 27; 
text and note 10. 


10. International Film Service Co. 
v. Associated Producers, 273 F. 585. 


[a] Rule applied.—(1) In a suit 
for unfair competition in the use of 
a title for a photoplay, first used as 
the title of a story on which plain- 
tiff’s play is based, the story pub- 
lished fifteen years ago in a magazine 
of wide circulation presumptively 
had many readers, of whom a sub- 
stantial number remember the title; 
but the presumption is an extremely 
doubtful inference, and will not war- 
rant a preliminary injunction when 
the same title has been twice used 
in other photoplays since the publi- 
cation of the story. International 
Film Service Co. v. Associated Pro- 
ducers, 273 F. 585. (2) Where the 
court must act on presumptions, it 
must be presumed that many people 
saw plays previously produced under 
the same title, and could no longer 
have supposed that the title meant 
only the original story. Internation- 
al Film Service Co. v. Associated Pro- 
ducers, supra. 


ll. W. A. Gaines & Co. v. Rock 
Spring Distilling Co., 226 F. 531, 141 
C.C.A. 287 [rev on other grounds 38 
S.Ct. 327, 246 U.S. 312, 62 L.Hd. 738]. 


12. American Chain Co. 
Chain Works, 252 N.Y.S. 
Mise. 303. 


13. Wolf Bros. & Co. v. Hamilton- 
Brown Shoe Co., 124 C.C.A. 409, 206 
F. 611 [rev 192 F. 930, and aff 36 S.Ct. 
269, 240 U.S. 251, 60 L.Ed. 629]. 


14. Standard Oil Co. v. Michie, 34 
F.(2d) 802; Yale Electric Corporation 
v. Robertson, 21 F.(2d) 467 [mod 26 
F.(2d) 972). 


15. Crawford-Austin Mfg. Co. v. 
Clifton Mfg. Co., 25 F.(2d) 976 [aff 
30 F.(2d) 392]. 


16. LD.) BP. Larson, Jr, (Co. ‘v. La- 
mont, Corliss & Co., 257 F. 270, 168 
C.C.A. 354 [cert den 39 S.Ct. 260, 249 
U.S. 608, 638 L.Ed. 797]. 


[a] Mlustration.—In an action for 
unfair competition in the use of the 


and infra 


v. Carr 
860, 141 


lie as to products or their source will be resolved 
against the newcomer in the field,t* and so, where a 
registered trade-mark is known by an illegal in- 
fringer before putting,out his trade-mark, any doubt 
of deception similarly will be resolved against him.*? 
It will also be presumed that complainant comes into 
court with clean hands.*® 
den of proof rests on the manufacturer of a medicine 
under a secret formula, when suing to enjoin the 
use of his trade-name by an alleged infringer, to show 
that defendant’s medicine is not made by complain- 
ant’s formula, there is at least a prima facie pre- 
sumption of a difference between the two formulas.*7 


[§ 253] (2) Burden of Proof.1® 
with the general rule!® the burden of proof in a 
suit for infringement of a trade-mark, or for un- 
fair competition, rests on the party who has the 
affirmative of the issue.?° 


Conceding that the bur- 


In aceordance 


word ‘“Peptomint” to simulate plain- 
tiff's word “Pep-O-Mint,” that plain- 
tiff’'s label bore the words “trade- 
mark registered,’ while the word 
“Pep-O-Mint” had not been regis- 
tered, did not require a dismissal of 
plaintiff's bill, where such words 
were attributable to a legend on 
plaintiff’s products that actually had 
been registered, and in view of the 
presumption that a suitor’s hands are 
clean. = l:.P:; Larson; Jxry (Co. WN." ae 
mont, Corliss & Co., 257 F. 270, 168 
C.C.A. 354 [cert den 39 S.Ct. 260, 249 
U.S. 603, 63 L.Ed. 797]. 


17. Jacobs v. Beecham, 31 S.Ct. 


555, 221 U.S. 268, 55 L.Ed. 729 [aft — 


159 F. 129, 86 C.C.A. 623]. 
18. Generally see Equity §§ 671-— 


oie ees §§ 13-24; Injunctions 
ric® 
19. See Evidence § 14. 


20. Ansehl v. Williams, 267 F. 9; 
A BC Stores v. T. S. Richey & Co., 
(Tex.Commn.App.) 280 S.W. 177 [rev 
(Civ.App.) 266 S.W. 551). 
cases infra note 21 et seq. 


[a] Exclusive right to use trade- 
name.—The burden is on one assert- 
ing the exclusive right to use a trade- 
name to establish such right before 
equity will protect it. A B C Stores 
v. T. S. Richey & Co., (Tex.Commn. 
App.) 280 S.W. 177 [rev (Civ.App.) 
266 S.W. 551]. 


[b] Priority of right to trade- 
mark.—Where two or three makers 
are using the same word as a mark 
or brand on the same class of goods 
at the same time, and one asserts the 
right to it as a trade-mark, and seeks 
to enjoin the others from using it, 
he has the burden of proof to show 
that he was in fact the first to use 
it. Spiegel v. Zuckerman, 175 F. 978 
[aff 188 F. 63, 110 C.C.A. 138]. 


[ec] Knowledge of secret formula. 
—A purchaser of good will and a 
trade-mark relating to toilet prepara- 
tions manufactured from a_ secret 
recipe had the burden of showing 
knowledge of the recipe. Mulhens & 
Kropff v. Ferd Muelhens, Inc., 38 F. 
(2d) 287 [rev on other grounds 43 F, 
(2d) 937, motion den 48 F.(2d) 206, 
and cert den 51 S.Ct. 84]. 


[d] Abandonment of trade-mark. 
—The burden is on the party claim- 
ing abandonment by another of his 
trade-mark to prove the intention to 
abandon the business under the trade- 


mark. Ansehl v. Williams, 267 F. 9, . 


[e] In Kentucky, under Civ. Code 


For later cases, developments and changes in the law see Annotations,.same title and section number, 
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Burden on plaintiff.21_ Plaintiff must prove his 
ease,*? and every essential element thereof,?* such 
as the fact that the similarity of the alleged infring- 
ing name will, at least presumptively, deceive the 
public.2* Ina suit based on the use of a trade-mark 
or trade-name, plaintiff must establish either that 
he had the right to appropriate the name or mark 
to his exclusive use as a technical trade-mark,?° 
or that the name or mark has a secondary mean- 


‘ing, so that its use by defendant constitutes unfair 


competition ;?® and, where a geographical name has 
been used in a greater or less degree by both parties, 
for many years, as a trade-mark, a heavy burden rests 
on plaintiff to prove that such use by his competitor 
constitutes unfair competition.?" If plaintiff charg- 
es unfair competition by the sale of a spurious 
and substituted product as genuine, he cannot avoid 
the burden of proving such charge, on the ground 
that, to do so, would reveal a trade secret.?® 


Burden on defendant. The burden is on defendant 
to establish his defense,?® and, where he uses plain- 
tiff’s trade-mark or trade-name, he must justify such 
use.2° Where defendant uses a name and marks 
on its product, resembling those on plaintiff’s goods 
of a like kind, defendant has the burden of show- 
ing that it exercised a proper degree of care so to 
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differentiate its product as to avoid deception of 
purchasers by retail dealers.*1 So, where the entire 
profits accruing to defendant from infringement of 
complainant’s trade-mark are shown, but it is im- 
possible for complainant to prove what part was at- 
tributable to the trade-mark, the burden is on de- 
fendant to show what part, if any, was due to other 
causes ;*? and, in a suit by a milk dealers’ exchange 
to restrain a nonmember from using bottles bear- 
ing the registered ownership marks of its members, 
defendant has the burden of explaining his posses- 
sion of the bottles.?3 Complainant having shown 
that the appearance of an article manufactured by 
him has acquired a secondary meaning with the pub- 
lic, and that it is physically possible to attach to 
or impress on defendant’s product a distinguishing 
mark, the burden is on defendant to show that such 
a mark will impose on him a commercial handicap, 
which will practically take away from him his right 
of free competition.** 


[§ 254] b. Admissibility. In so far as applicable 
the general rules of evidence,*® and the rules pertain- 
ing to equitable actions in general,?* and injunction 
suits in particular,®” govern the admissibility of evi- 
dence in actions or suits involving trade-marks or 
unfair competition,?® including the admissibility of 


Pract. § 526, the burden of proof in 
the whole case lies on the party who 
would be defeated if no evidence 
were given on either side; and, in 
a suit for unfair competition effected 
through false advertisement, etc., 
where, although defendant admitted 
publication, it denied other allega- 
tions, so that plaintiffs would have 
been defeated had they offered no 
sustaining evidence, the burden of 
proof was on them. House of Direc- 
tories v. Lane Directory Co., 206 S.W. 
475, 182 Ky. 384. . 


21. WNecessity of showing fraudu- 
lent intent: 
Infringement of trade-mark see supra 
S209: 


Unfair competition see supra § 105. 


22. Coca-Cola’ Co. v. Joseph C. 
Wirthman Drug Co., 48 F.(2d) 743; 
Dickinson v. O. & W. Thum Co., 8 
F.(2d) 570; Lambert Pharmacal Co. 
v. Bolton Chemical Corp., 219 F. 325; 
Pippen v. Harris, 61 So. 890, 181 Ala. 
306; Clover Leaf Dairy Co. v. Van 
Gerven, 269 P. 1020, 72 Utah 299, 60 
A.L.R. 281. 


23. Wirfs v. D. W. Bosley Co., 20 
F.(2d) 632. ; 


[a] Iustration. — Plaintiff has 
the burden to prove that defendant’s 
advertising cuts, representing com- 
mon objects, were copied from copy- 
righted cuts, the similarity alone be- 
ing insufficient. Wirfs v. D. W. Bos- 
ley Co., 20 F.(2d) 632. 


[b] Adoption of trade-mark.—The 
question of whether claimant or his 
predecessor actually adopted as a 
trade-mark a word or symbol thereof 
is distinctly one of fact, the affirma- 
tive of which claimant has the bur- 
den of establishing. Armour & Co. 
v. Louisville Provision Co., 283 F. 42 
{aff 275 F. 92, and cert den 43 S.Ct. 
164, 260 U.S. 744, 67 L.Hd. 492]. 


Le] Priority of right.—Where two 
or three makers are using the same 
word as a mark or brand on the same 
class of goods at the same time, and 
one asserts the right to it as a trade- 
mark, and seeks to enjoin the others 
from using it, he has the burden of 


proof to show that he was in fact the 
first to use it. Spiegel v. Zuckerman, 
ae 978 [aff 188 F. 68, 110 C.C.A. 


24. Bayer Co. v. United Drug Co., 
272 F. 505. 


25. Dixiepig Corporation v. Pig 
Stand Co., (Tex.Civ.App.) 31 S.W.(2d) 
325 [cert den 51 S.Ct. 364, 283 U.S. 
831, 75 L.Ed. 1443). 


26. Sleight Metallic Ink Co. v. 
Marks, 52 F.(2d) 664; De Long Hook 
& Eye Co. v. Hump Hairpin Mfg. Co., 
130 N.E. 765, 297 Ill. 359 [rev 216 Ill. 
App. 230]; Dixiepig Corporation v. 
Pig Stand Co., (Tex.Civ.App.) 31 S.W. 
(2d) 325 [cert den 51 S.Ct. 364, 283 
U.S. 831, 75 L.Ed. 1443]. 


[a] Descriptive words.—(1) In an 
action by a manufacturer to enjoin 
another manufacturer from using a 
certain descriptive word in the mar- 
keting of its goods, the former manu- 
facturer has the burden of proving 
that the word has acquired a secon- 
dary or trade meaning, so that its use 
indicates to the public that the goods 
to which it is attached are those 
manufactured by the former manu- 
facturer. De Long Hook & Eye Co. v. 
Hump Hairpin Mfg. Co., 130 N.E. 
765, 297 Ill. 359 [rev 216 Ill.App. 230]. 
(2) One asserting that a descriptive 
term had become a trade-mark having 
acquired secondary meaning indicat- 
ing his goods has, unlike the rule in 
the case of an ordinary trade-mark, 
the burden of establishing that de- 


|fendant’s use of the term was unfair. 


Kellogg Toasted Corn Flake Co. v. 
Quaker Oats Co., 235 F. 657, 149 
Gi CeAS shits 


27. WHarkert Cigar Co. v. Herman, 
196 N.W. 986, 197 Iowa 287. 


28. Coca-Cola Co. v. Joseph C. 
Wirthman Drug Co., 48 F.(2d) 743. 


29. Garrett v. Mallard, 238 F. 335, 
LoleC-CrAl Poot. 


30. Jacobs v. Beecham, 31. S.Ct. 
555, 221 U.S. 268, 55 L.Ed. 729 [aff 
159 FY. 129, 86 C.C.A. 623]; Vick 
Chemical Co. v. Strohmeier, 39 F.(2d) 
89; Centaur Co. v. Genesh, 33 F. (2d) 


985; Standard Oil Co. v. California 
Peach & Fig Growers, 28 F.(2d) 288. 


[a] Coined word.— Where the 
name under which plaintiff sold a 
drug invented by it was a coined word 
meaning nothing by itself, defendant, 
when sued for.an injunction to pre- 
vent its use of the trade-name, must 
show that to buyers such name means 
only the kind of drug. Bayer Co. v. 
United Drug Co., 272 F. 505. 


31. Garrett & Co. v. A. Schmidt, 
Jr., & Bros. Wine Co., 256 F. 943. 


32. Prest-O-Lite Co. v. Bournon- 
ville, 260 F. 446. 


33. .Denver Milk Bottle, Case & 
Can Exchange vy. McKinzie, 287 P. 
868, 87 Colo. 379. 


34. Shredded Wheat Co. Ve 
Humphrey Cornell Co., 250 F. 960, 
163 C.C.A. 210 [mod 244 F. 508]. 


35. See Evidence §§ 89-1729. 
36. See Equity §§ 691—-707!/o. 
37. See Injunctions § 580. 


38. Williamson Candy Co. v. Ucan- 
co Candy Co., 3 F.(2d) 156; Hor- 
lick’s Malted Milk Co. v. A. Spiegel 
Co., 144 N.W. 272, 155 Wis. 201. And 
see cases infra note 39 et seq. 


[a] Evidence held admissible.—(1) 
Popcorn and chewing gum are con- 
fectioneries, and are so related to 
eandy that trade-marks for one are 
pertinent in considering trade-marks 
for the others. Williamson Cand 
Co. v. Ucanco Candy Co., 3 F.(2d) 156. 
(2) Plaintiffs, suing for unfair com- 
petition, have a right to show in- 
validity of défendant’s patent, where 
validity related to questions of unfair 
competition. Federal Electric Co. v. 
Flexlume Corporation, 9 F.(2d) 647. 
(3) Inan action where a malted milk 
manufacturer sought to restrain de- 
fendant from selling other malted 
milk as its product, the formula of 
plaintiff's milk is material, because it 
is necessary to determine whether 
plaintiff's product was as represented 
in order to ascertain whether substi- 
tutions had been made. MHorlick’s 
Malted Milk Co. v. A. Spiegel Co., 144 
N.W. 272, 155 Wis. 201. 
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documentary evidence®® and declarations.*° 
dence which is immaterial*! or irrelevant to any is- 
sue#2 should be excluded. Evidence of mistakes in 
delivery of mail and orders intended for one party, 
but addressed to, or received by, the other, is ad- 
missible to show confusion and deception as to the 
identity of the goods or business.*? But letters ad- 
dressed to plaintiff corporation by various names, 
written by plaintiff’s customers and sent to and re- 
ceived at its office, there being no reference in them 
to defendant, are inadmissible to show confusion of 
identity,*+ and it is error to admit in evidence the 
envelopes inclosing such letters, where there was 
no proof of their authenticity or the circumstances 


Admissibility and effect of prior de- 
cisions see infra § 272. 


39. Union Car Advertising Co. v. 
Collier, 251 N.Y.S. 153, 232 App.Div. 
591; Blackwell’s Durham Tobacco Co. 
v. McElwee, 5 S.E. 907, 100 N.C. 150; 
Orr-Ewing vy. Johnson, 13 Ch.D. 434 
[aff 7 App.Cas. 219]. 


[a] Certified copy of application 
for registration is admissible against 
defendant’s objection that the law 
authorizing the registration of trade- 
marks is unconstitutional, as a state- 
ment of defendant for the purpose of 
contradicting his testimony. Black- 
well’s Durham Tobacco Co. v. McEl- 
wee, 5 S.E. 907, 100 N.C. 150. 


[b] Books of registrar.— The 
books of the registrar of trade-marks 
which show marks, the registration 


of which has been refused, are not 


evidence that these marks are publici 
juris. Orr-Ewing v. Johnston, 13 Ch. 
D. 434 [aff 7 App.Cas. 219]. 


{c] Letters.—(1) In an action by 
an advertising company for unfair 
competition by- defendant in inducing 
a railroad board to refuse plaintiff’s 
bid for car advertising, the_ letter 
“written the railroad company by de- 
fendant’s treasurer charging inferen- 
tially that plaintiff had lost its ad- 
vertising privileges is admissible. 
Union Car Advertising Co. v. Collier, 
251 IN. YS. Loe; 2e2- App, Dive 594. 1(2)) 
Showing confusion as to identity of 
parties see infra text and note 44. 


40. Moebius v. Louis Dejonge & 
Co., 215 F. 448; Low v. Hart, 90 N.Y. 
457 [aff 23 Hun 667]. 


[a] Declarations by agent.—(1) 
In an action to restrain a dealer from 
infringement of plaintiff’s trade- 
mark, declarations of defendant’s 
elerk, whose business it was to setl 
and offer for sale the merchandise in 
defendant’s store, made at the time of 
a sale and in connection therewith, 
are competent evidence. Low v. Hart, 
90 N.Y. 457 [aff 23 Hun 667]. (2) 
But a manufacturer and seller, who 
is charged with unfair competition, 
is not chargeable with an occasional 
remark of an unidentified occasional 
salesman of his product, based on 
misrepresentations by the salesman, 
so as to confuse the product of the 
manufacturer with the product of the 
complaining manufacturer. Moebius 
v. Louis Dejonge & Co., 215 F. 443. 


41. Hygeia Distilled Water Co. v. 
Hygeia Ice Co., 40 A. 534, 70 Conn. 
516; Kellogg v. Kellogg Toasted Corn 
Flake Co., 180 N.W. 397, 212 Mich. 
95; Mumford Molding Mach. Co. vy. 
BH. H. Mumford Co., 102 A. 9, 88 N.J. 
Eq. 178; Avenarius v. Kornely, 121 
N.W. 336, 189 Wis. 247, 


[a] Evidence held immaterial.—_ 


ePre 
. 


TRADE-MARKS, TRADE-NAMES, 


Evi- 


fair competition 


them calculated 


(1) The fact that the products of 
both parties to an action for infringe- 
ment of a trade-mark are on sale at 
the same or different places in the 
same city is immaterial. Hygeia Dis- 
tiled Water Co. v. Hygeia Ice Co., 
40 A. 534,°70 Conn. 516. (2) Ina 
suit for unfair competition the ques- 
tion whether complainant or defend- 
ant actually manufactured machines 
they offered for sale was immaterial. 
Mumford Molding Mach. Co. v. E. 
H. Mumford Co., 102 A. 9, 88 N.J.Eq. 
178. (3) Whether one claiming a 
right to a trade-mark could register 
it in foreign countries under their 
laws is immaterial, but the question 
is whether his claim is in harmony 
with the law of the United States, 
and the court will not decide what 
trade-marks exist or do not exist in 
foreign countries, Avenarius v. 
Kornely, 121 N.W. 836, 139 Wis. 247. 


[b] Dismissal of opposition to ap- 
plication for registration.—In an ac- 
tion involving a dispute as to the 
use of a trade-name, the decision of 
the court of appeal of the District 
of Columbia, dismissing opposition to 
the application of one of the parties 
for registration of the trade-name as 
a trade-mark, on the ground that the 
allegations were too vague and in- 
definite, is immaterial, there being no 
disposition on the merits in such 
court. Kellogg v. Kellogg Toasted 
Corn Flake Co., 180 N.W. 397, 212 
Mich. 95. 


42. American Tobacco Co. v. Po- 
lacsek, 170 F. 117; Germo Mfg. Co. v. 
McClellan, 290 BP. 534, 107 Cal.App. 
532; Radam v. Capital Microbe De- 
stroyer Co., 16 S.W. 990, 81 Tex. 122, 
26 Am.S.R. 783. 


[a] Evidence held irrelevant.—In 
a suit to restrain the infringement of 
a trade-name used in the sale of 
tobacco, the introduction of two pack- 
ages of tobacco having the same 
name and apparently manufactured 
by different individuals is irrelevant 
when unaccompanied by proof of the 
circumstances surrounding the origin 
and use of the packages. American 
Tobacco Co. v. Polacsek, 170 F. 117. 


[b] Misconduct of plaintiff.—iIn 
an action to enjoin former employees 
from using designated formulas, 
trade secrets, ete, in a competing 
business, the admission of evidence 
showing plaintiff's mislabeling of 
products and other misconduct en- 
tirely unconnected with the matter 
in controversy under the defense of 
“unclean hands” is’ error. Germo 
Mfg. Co. of Missouri v. McClellan, 290 
P. 534,107) Cal. App. 632, 


[c] Identity of articles—Where 
the only issue is as to the similarity 
of the trade-marks, labels, and pack- 
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under which they were sent.45 Duly qualified wit- 
nesses may testify as to the meaning in the trade 
of the names and marks applied to plaintifi’s prod- 
ucts,#® but witnesses may not testify that purchasers 
are likely to be deceived, that being the issue to be 
determined on all the evidence.*? 


In a suit for un- 
the court must determine, from the 


appearance of the articles before it, whether the pur- 
chasing public would be deceived,** although in 
doubtful cases actual instances of confusion may 
assist in arriving at a correct conclusion.*® 
where trade-marks are before the court, evidence as 
to whether or\not there is any resemblance between 


But, 


to deceive persons of ordinary in- 


ages, evidence of the identity of the 
articles themselves is not admissi- 
ble, being without: the issue. Radam 
v. Capital Microbe Destroyer Co., 16 
S.W. 990, 81 Tex. 122, 26 Am.S.R. 
783. 


43. Me.—wW. R. Lynn Shoe Co. v. 
Auburn-Lynn Shoe Co., 62 A. 499, 100 
Me. 461, 4 L.R.A.N.S. 960. 


Mass.—vViano v. Baccigalupo, 67 N. 
EH. 641, 183 Mass. 160. 


N.Y.—Chas. S. Higgins Co. vy. Hig- 
gins Soap Co., 39 N.B. 490, 144 N.Y. 
462, 43 Am.S.R. 769, 27 L.R.A. 42. 


Pa.—American Clay Mfg. Co. v. 
American Clay Mfg. Co., 47 A. 986, 
198 Pa. 189. 


Eng.—Lee v. Haley, L.R. 5 Ch. 155 
(testimony of customers that orders 
given defendant were intended for 
plaintiff). 


44, Material Men’s Mercantile As- 
soc. v. Material Men’s Credit Agency, 
180 N.Y.S. 801, 191 App.Div. 73. 


[a] Thus,in an action by the “Ma- 
terial Men’s Mercantile Association, 
Limited,” to enjoin defendants from 
using the name ‘Material Men’s 
Credit Agency, Ine.,’’ letters ad- 
dressed to ‘Material Men’s Credit As- 
sociation,” -““Material Men’s Credit 
Ass.,” “Material Men’s Credit Assn.,” 
“Material Men’s Merce. Agency,” ‘‘Ma- 
terial Men’s Agency,” at plaintiff's of- 
fice, and written by its customers, 
although they might be evidence of a 
confusion in the public mind as to 
plaintiff's own corporate name, were 
inadmissible, as proof of confusion 
in the public mind as to identity of 
plaintiff and defendant. Material 
Men’s Mercantile Ass’n vy. Material 
Men’s Credit Agency, 180 N.Y.S. 801, 
191 App.Div. 73. 


45. Material Men’s Mercantile As- 
soc. v. Material Men’s Credit Agency, 
supra. 


[a] Illustration.—Envelopes con- 
taining letters to plaintiff, sent after 
commencement of action to enjoin 
defendant from using in its corporate 
title the name “‘Romeike,” which was 
also used in plaintiff’s corporate title, 
is inadmissible in evidence, the in- 
closures not being shown. Henry 
Romeike, Ine, v. Albert Romeike & 
Co., 167 NYS. 2385, 179 Appibive 72 
[aff 124 N.E. 898, 227 N.Y. 561]. 


46. Hygeia Distilled Water Co. v. 
ee Ice Co., 40 A. 534, 70 Conn. 


47. 
308. 


48, Moebius 
Co.,. 215) B-448, 


49. 
Co., supra. 
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Payton v. Snelling, [1901] A.C.’ 
Louis Dejonge & 


Moebius v. Louis Dejonge & 
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telligence is inadmissible.®° 


[§ 255] c. Weight and Sufficiency. The usual 
rules as to weight and sufficiency of evidence®! are 
applicable in actions for infringement of trade-marks, 


x 


50. Dixiepig Corporation v. Pig 
Stand Co., (Tex.Civ.App.) 31 S.W.(2d) 
325 [cert den 51 S.Ct. 364, 283 U.S. 
831, 75 L.Ed. 1443]. 


51. See Equity § 707141; Evidence 
§§ 1730-1806; Injunctions §§ 581, 582. 


52. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To show absence of legal remedy. 
Penn Oil Co. v. Vacuum Oil Co., 48 
F.(2d) 1008, 60 App.D.C. 96. (2) To 
warrant dismissal of bill for infringe- 
ment of trade-mark on the merits. 
Coca-Cola Co. v. Horstman, 212 F. 
412, 129 C.C.A. 112. (3) To warrant 
dismissal as to one defendant on the 
ground that he had no interest in 
business owned by his ecodefendant. 
Fitzpatrick Bros. v. Culhane, 204 Ill. 
App. 203. (4) To-warrant finding of 
insolvency of defendants in action to 
restrain unfair competition. State v. 
Superior Court for King County, 163 
P. 765, 95 Wash. 258. 


[b] Evidence held insufficient: (1) 
To support trial court’s findings ad- 
verse to plaintiff that defendants had 
never at any time done business, and 
were not doing business, under such 
name, and that plaintiff had never de- 
manded of defendants that they de- 
sist from using such name. Kat- 
schinski v. Keller, 193 P. 587, 49 Cal. 
App. 406. (2) To indicate that com- 
plainant adopted a ,jred cross as a 
trade-mark for toothbrushes to indi- 
cate quality only. Loonen v. Deitsch, 
189 F. 487. (3) To show defendant’s 
ownership of milk bottles in suit by 
milk dealers’ exchange to restrain de- 
fendant from using trade-marked 
bottles alleged to belong to members 
of the exchange. Denver Milk Bot- 
tle, etc., Exchange v. McKinzie, 287 P. 
868, 87 Colo. 379. 


[ec] Knowledge of secret recipe.— 
A purchaser of good will and a trade- 
mark did not have established knowl- 
edge of secret recipe as respected 
right to enjoin sale of products by 
owner thereof. Mulhens & Kropff v. 
Ferd Muelhens, Ine., 38 F.(2d) 287 
[rev 43 F.(2d) 937, motion den 48 F. 
(2d) 206, and cert den 51 S.Ct. 84]. 


[d] Verbal license.—In a suit to 
restrain infringement of a_ trade- 
mark, evidence was insufficient to 


sustain defendant’s burden of prov- 
ing a verbal license to use complain- 
ant’s mark. Capewell Horse Naii Co. 
v. Green, 182 F. 404 [aff 188 F. 20, 110 
GCrCLA> £7079. 


53. See cases infra this note. 
[a] Evidence held sufficient: (1) 
To sustain finding that name “De 


Guile,” applied to school for training 
beauty shop operators, was_trade- 
name. Jarvaise Academy of Beauty 
Culture v. St. Paul Institute of Cos- 
metology, 237 N.W. 183, 183 Minn. 
507. (2) To show that the words 


“Marshall perfecting engine’’ desig- | 


nated the engine manufactured by de- 
fendant under a patent, and were not 
a trade-name. Marshall Engine Co. v. 


_New Marshall Engine Co., 89 N.E. 548, 


203 Mass. 410. (3) To show that 
words ‘‘Red Leaf” had significance as 
a descriptive term in both retail and 
wholesale tobacco markets, and hence 
could not be appropriated as a trade- 
mark. Carthage Tobacco Works v. 
Barlow-Moore Tobacco Co., 5 F.(2d) 
469 (where red grades of tobacco 
were quoted at higher wholesale 
prices in trade journals than oth- 
er grades). (4) To show that a 
trade-mark registered by complainant 
was valid under Act Febr. 20, 1905. 


AND UNFAIR COMPETITION 


[63 C.J.] 547 


or for unfair competition,®? in determining the exist- 


Planten v. Gedney, 224 F. 382, 140 
C.C.A. 68 [rev 221 F. 281, and am 228 
EF. 338, 142 C.C.A. 630]; Coca-Cola 
Co. v. Deacon Brown Bottling Co., 
200 KF. 105 (“Coca-Cola’’). (5) To 
sustain finding that plaintiff was not 
exclusive user of word ‘“Stillson,” as 
applied to wrenches, and fraudulent- 
ly obtained registration thereof as 
trade-mark. Walworth Co. v. Moore 
Drop Forging Co., 19 F.(2d) 496. (6) 
To show that shoe merchants had es- 
tablished trade-mark in connection 
with business and acquired property 
right therein. Lindner Co. v. Myrod 
Shoe Co., 175 N.E. 879, 38 OhioApp. 
182. (7) To show that name had 
become the commercial signature of 
plaintiff. Potter-Wrightington Vv. 
Ward Baking Co., 288 F. 597 [aff 298 
F. 398]. (8) To show complainant’s 
priority of adoption of the mark in 
question. Eagle White Lead Co. v. 
Pflugh, 180 F. 579 [rev 185 F. 769, 107 
C.C.A. 659, and cert den 31 S.Ct. 719, 
220 U.S. 615, 55 L.Ed. 610]. (9) To 
show that complainant was first ap- 
propriator of trade-mark. Hanover 
Star Milling Co. v. Metcalf, 36 S.Ct. 
357, 240 U.S. 403, 60 L.Ed. 713 [rev 
204 EB. 211, 122 C.C.A. > 483]:). (10). To 
establish plaintiff’s user of the trade- 
mark prior to defendant’s use of a 
similar mark. Waldes v. Internation- 
al Mfrs.’ Agency, 237 F. 502. (11) To 
show plaintiff’s exclusive right to 
use of trade-name of “Goldberg’s” in 
retail store business within limits 
of city of Atlanta. Goldberg v. Gold- 
berg, 126 S.E. 823, 159 Ga. 761. (12) 
To show that first trade-mark adopt- 
er’s business was local to certain. city 
for ten years before subsequent 
adopter sued for injunction. Jacobs 
v. Iodent Chemical Co., 41 F.(2d) 637. 
(13) To sustain a finding that defend- 
ant, and not plaintiff, was the owner. 
Holley Milling Co. v. Salt Lake & 
Jordan Mill & Elevator Co., 197 P. 
731, 58 Utah 149. (14) To, warrant 
finding that plaintiff wrench manu- 
facturer never used ‘“Stillson’ as 
trade-mark. Walworth Co. v. Moore 
Drop Forging Co., 19 F.(2d) 496. (15) 
To show acquisition of trade-name 
by defendant. Yellow Cab Co. v. 
Cook’s Taxicab & Transfer Co., 171 
N.W. 269, 142 Minn. 120. (16) To 
prove that the trade-name was first 
adopted and established by defendant 
and its predecessors. Kellogg v. Kel- 
log~ Toasted Corn Flake Co., 180 N. 
W. 397, 212 Mich. 95. (17) To show 
prior use of trade-mark by defend- 
ant. Deitsch v. Gibson, 198 F. 410. 
(18) To show. corporation controll- 
ing defendant corporation owning 
motion picture theater had, to plain- 
tiff's knowledge, appropriated name 
“Paramount” before plaintiff; hence 
that plaintiff acquired no exclusive 
right thereto. Code v. Seattle 
Theatre Corporation, 298 P. 432, 162 
Wash. 379. 


[b] Evidence held insufficient: (1) 
To show that plaintiff had originated 
prescription under which medicine 
was made, or had adopted trade-mark 
or trade-name for medicine, and had 
established and built up trade en- 
titling him to injunctive relief. 
Brunson v. Reinberger & Collier, 203 
S.W. 269, 134 Ark. 211. (2) To es- 
tablish right of complainants to ex- 
clusive use of the name “Marguerite” 
as a trade-mark for toothbrushes. 
Deitsch v. Gibson, 198 F. 410. (3) 
To warrant finding that plaintiff had 
acquired the right to the use of the 
term “German Toast” as a _trade- 
name for its bread as against defend- 
ant. Bradford Baking Co. v. Weber 


ence, validity, and ownership of a trade-mark or 
trade-name,°* and the infringement of a trade- 
mark,°* or unfair competition,®® including the vari- 


Baking Co., 185 P. 417, 43 Cal.App. 
570. (4) To show that plaintiff had 
a trade-mark in the term “almetal,” 
under which it sold its metallic sash 
rails, etc. Detroit Showcase Co. v. 
Kawneer Mfg. Co., 250 F. 234, 162 
C.C.A. 370 [mod 240 F. 737]. (5) To 
show prior use of trade-mark “L. U. 

-’? on angora wool by defendant, 
sued for infringement of trade-mark, 
and unfair competition. Paul v. 
Woods, 40 F.(2d) 668. (6) To show 
that a family name applied to ma- 
chines had become known as a mark 
of quality so as to prohibit its use by 
anew corporation of which a member 
of the family was a member. La- 
pointe Mach. Tool Co. v. J. N. La- 
pointe Co., 99 A. 348, 115 Me. 472. (7) 
To establish the adoption of a word 
as a trade-mark independently of the 
name of the corporation with which 
it was used. Armour & Co. v. Louis- 
ville Provision Co., 283 F. 42 [aff 275 
F. 92, and cert den 43 S.Ct. 164, 260 U. 
S. 744, 67 L.Ed. 492}. 


[c] Events long past.—(1) Unsup- 
ported testimony of two men regard- 
ing events occurring more than six- 
ty years previous is insufficient to es- 
tablish priority in use of trade-mark. 
Cadick Milling Co. v. Hauck Milling 
Co., 18 F.(2d) 825, 57 App:D.C. 175. 
(2) Testimony consisting of unaided 
recollections of witnesses as to events 
forty years o'4 cannot be accepted 
as proof of the facts testified to. W. 
A. Gaines & Co. v. Rock Spring Dis- 
tilling Co.,226 WF. 531, 141 C.C;A\ 287 
[rev_on other grounds 38 §.Ct. 327, 
246 U.S. 312, 62 L.Ed. 738]. 


Acquisition of trade-mark or trade- 
mame see supra §§ 31-40. 


Riigie vie tee see infra text and note 


54. See cases infra this note. 


[a] Evidence held sufficient.—Paul 
v. Woods, 40 F.(2d) 668; Ramopa Co. 
v. A. Gastun & Co., 278 F. 557; Am- 
mon & Person v. Narragansett Dairy 
Co., 252 F. 276 [aff 262 F. 880]; Plan- 
ten v. Gedney, 224 F. 382, 140 C.C.A. 
68 [rev 221 F. 281, and am 228 F. 338, 
142 C.C.A. 680]; Gorham Mfg. Co. v. 
Schmidt, 196 F. 955; American To- 
bacco Co. v. Polacsek, 170 F. 117; 
Lampert v. Judge & Dolph Drug Co., 
141 S.W. 1095, 238 Mo. 409, 37 L.R.A. 
N.S. 533, Ann.Cas. 1913A 351 [rev 
100 S.W. 659, 119 Mo.App. 693]. — 


[b] Evidence held insufficient.— 
Oil Conservation Engineering Co. v, 
Brooks Engineering Co., 52 F.(2d) 
783; Turner & Seymour Mfg. Co. v. 
A. & J. Mfg. Co., 20 F.(2d) 298; Wal- 
worth Co. v. Moore Drop Forging Co., 
19 F.(2d) 496; Armour & Co. v. Louis: 
ville Provision Co., 283 F. 42 [aff 271 
F. 92, and cert den 43 S.Ct. 164, 260 
U.S. 744, 67 L.Ed. 4921: A, J. Krank 
Mfg. Co. v. Pabst, 277 F. 15 [cert 
den 42 S.Ct. 464, 259 U.S. 580, 66 L. 
Ed. 1073]; Andrew Jergens Co.. v. 
Woodbury, Inc., 273 F. 952 [aff 279 
F. 1016, and cert den 43 S.Ct. 92, 260 
U.S. 728, 67 L.Ed. 484]; Fitzpatrick 
Bros. v. Culhane, 204 Ill.App. 203. 


[c] Advertisements showing that 
defendant marketed goods in his own 
name do not rebut infringement 
where the name itself is infringing 
and deceptive. Alleghany Fertilizer 
Co. v. Woodside, 1 F.Cas.No. 206, 1 
Hughes 115. 


Acts constituting infringement see 
supra §§ 73-99. 


55. See cases infra this note. 


[a] Evidence held sufficient: (1) 
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TRADE-MARKS, TRADE-N AMES, 


ous questions arising in the determination of one | or the other of those issues, such as the acquisition 


To show unfair competition. Wil- 
liam R. Warner & Co. v. Eli Lilly & 
Co., 44 S.Ct. 615, 265 U.S. 526, 68 L. 
Ed. 1161 [rev 275 F. 752 (rev in part 
268 F. 156, and motion to retax costs 
den 45 S.Ct. 124 mem, 266 U.S. 584 
mem, 69 L.Ed. 453 mem]; Dumore 
Co. v. Richards, 52 F.(2d) 311 [aff 
52 F.(2d) 312] (by use of trade-mark, 
and by copying plaintiff’s advertise- 
ment); Ironite Co. v. Guarantee Wa- 
terproofing Co., 52 F.(2d) 288 (by 
false representations as to defend- 
ant’s product); O. K. Jelks & Son v. 
Tom Huston Peanut Co., 52 F.(2d) 4 
[cert den 52 S.Ct. 204, 284 U.S. 686, 
76 L.Ed. 579] (by use of similar bag 
for vending salted peanuts); Rob- 
bins v. Ira M. Petersime & Son, 51 F. 
(2d) 174 [cert den 52 S.Ct. 197, 284 
U.S. 680, 76 L.Ed. 574]; Paul v. 
Woods, 40 F.(2d) 668; Vick Chemical 
Co. v. Strohmeier, 39 F.(2d) 89; With- 
erow Steel Corporation y. Donner 
Steel Co., 31 F.(2d) 157 (by copying 
plaintiff's product, hiring its em- 
ployees, and obtaining its sales pric- 
es and costs of production); Auto- 
matic Plectric v. North Electric Mfg. 
Co., 28 F.(2d) 979; L. P. Larson, Jr., 
Co. v. Lamont, Corliss & Co., 257 F. 
270, 168 C.C.A. 354 [cert den 39 S.Ct. 
260, 249 U.S. 608, 63 L.Ed. 797] (by 
using the word “Peptomint” to sim- 
ulate both in color and design the 
word ‘“Pep-O-Mint”’ on _ plaintiff's 
candy labels); Hiram Walker & Sons 
v. Corning & Co., 255 F. 129; Brad- 
ford Baking Co. v. Weber Baking Co., 
185 P. 417, 43 Cal.App. 570; American 
Radio Stores v. American Radio & 
Television Stores Corporation, (Del. 
Ch.) 150 A. 180; Penn Oil Co. v. Vac- 
uum Oil Co., 60 App.D.C. 96, 48 F.(2d) 
1008; Krueger v. Lundeen, 211 Ill. 
App. 320; Weisman y. Kuschewski, 
219 N.W. 937, 243 Mich. 223; Lo Bu- 
ono v. V. Viviano & Bros. Macaroni 
Mfg. Co., 198 S.W. 498, 197 Mo.App. 
618; United Garment Workers of 
America v. Davis, (N.J.Ch.) 74 A. 306; 
Burt v. Smith, 73 N-E. 495, 181_N.Y. 
1; Gotham Silk Hosiery Co. v. Rein- 
gold, 228 N.Y.S. 9, 223 App.Div. 260 
(by adopting hosiery box wrapper in 
imitation of plaintiff's, misleading 
purchaser into believing she was pur- 
chasing plaintiff’s product); Mitchel 
H. Mark Realty Corp. v. Major Amuse- 
ment Co., 168 N.Y.S. 244, 180 App. 
Div. 549; Edward C. Hofstra Co. v. 
Hofstra Mfg. Co., 251 P. 745, 123 Okl. 
8; Milwaukee Corrugating Co. v. 
Flagge, 198 N.W. 394, 184 Wis. 139. 
(2) To warrant finding that plaintiff 
had established a market for its goods 
in certain states which entitled it to 
protection by injunction from unfair 
competition by defendant in those 
states. Lennox Furnace Co. v. Wrot 
Iron Heater Co., 160 N.W. 356, 165 
N.W. 395, 181 Iowa 1331. (3) To sup- 
ort finding that the words “United 

ainless Dentists,” in view of Gir- 
cumstances surrounding their use, 
were so similar to the words ‘Union 
Painless Dentists’ as to mislead the 
public and to make the use thereof 
constitute unfair competition. Aultz 
v. Zucht, (Tex.Civ.App.) 209 S.W. 475. 
(4) To show that defendant, who was 
bookkeeper and salesman, engaged 
with another, who was guilty of un- 
fair competition, was a guilty par- 
ticipant. Ury v. Mazer Cigar Mfg. 
Co., 253 F. 551, 165 C.C.A. 221. (5) To 
support finding that defendants’ form- 
ula was not the same as that used by 
plaintiff. Wiggins Chemical Co. v. 
Berry, 46 F.(2d) 622. (6) To support 
counterclaim for unfair competition 
alleging that plaintiff circulated false 
defamatory propaganda regarding de- 


fendant. Maytag Co. v. Meadows 
Mfg. Co., 35 F.(2d) 403 [cert den 50 
S.Ct. 250, 281 U.S. 787, 74 L.Ed. 1151]. 
(7) To make out prima facie case for 
company which submitted by far the 
highest bid for placing advertising in 
elevated railway cars, but claimed to 
have lost contract on account of com= 
petitor’s wrongful interference and 
false representations. Union Car Ad- 
vertising Co. y. Collier, 251 N.Y.S. 
153, 232 App.Div. 591. 


[b] Evidence held insufficient: (1) 
To show unfair competition. Dry- 
Ice Corporation of America v. Louisi- 
ana Dry Ice Corporation, 54 F.(2d) 
882 [rev 46 F.(2d) 526, and cert den 
52 S.Ct. 640]; Oil Conservation En- 
gineering Co. v. Brooks Engineering 
Co., 52 F.(2d) 783; Kawneer Co. v. 
McHugh, 51 F.(2d) 560; Anderson Co. 
v. Welworth Automotive Corporation, 
46 F.(2d) 696; Fidelity Bond & Mort- 
gage Co. v. Fidelity Bond & Mortgage 
Co. of Texas, 33 F.(2d) 580 [aff 37 
F.(2d) 99]; Smokador Mfg. Co. v. 
Tubular Products Co., 27 F.(2d) 948 
[mod 31 F.(2d) 255]; N. O. Nelson 
Mfg. Co. v. F. E. Myers & Bro. Co., 
25 F.(2d) 659 [mod 29 F.(2d) 968]; 
NuGrape Co. of America v. Glazier, 
22 F.(2d) 596; Wirfs v. D. W. Bosley 
Co., 20 F.(2d) 632 (by sale of weath- 
er strip doorstop); Turner & Sey- 
mour: Mfg. Co. v. A. & J. Mfg. Co., 
20 F.(2d) 298; Pulitzer Pub. Co. v. 
Houston Printing Co., 11 F.(2d) 834 
[aff 4 F.(2d) 924, and cert den 47 S. 
Ct. 91, 273 U.S. 694, 71 L.Ed. 844] 
(by using newspaper name); Auto- 
line Oil Co. v. Indian Refining Co., 3 
F.(2d) 457 (by using letter “F” in 
sale of oil for Ford cars); Carthage 
Tobacco Works v. Barlow-Moore To- 
bacco Co., 296 F. 142; A. J. Krank 
Mfg. Co. v. Pabst, 277 F. 15 [cert den 
42 S.Ct. 464, 259 U.S. 580, 66 L.Ed. 
1073]; Harvey Hubbell, Inc. v. Gen- 
eral BPlectric Co., 262 F. 155 (by 
copying physical characteristics of 
complainant’s devices); Kennerley v. 
Simonds, 247 F. 822; Helmet Co. v. 
Wm. Wrigley, Jr., Co., 245 EL 824, 
158 C.C.A. 164; Miller Rubber Co. v. 
Behrend, 242 F. 515, 155 G.C.A; 291; 
Kellogg Toasted Corn Flake Co. v. 
Quaker Oats Co., 235 F. 657, 149 C. 
C.A. 77 (holding that fact that de- 
fendant had previously manufactur- 
ed and disposed of similar products 
under different names and had aban- 
doned such ventures did not show that 
its subsequent disposal of such prod- 
uct under name which was first used 
by complainant was unfair); Penn- 
Sylvania Rubber Co. v. Dreadnaught 
Tire & Rubber Co., 225 F. 138 [mod 
229 F. 560, 144 C.C.A. 20]; S. R. Feil 
Co. v. John E. Robbins Co., 220 F. 650, 
136 C.C.A. 258; Denver Chemical Mfg. 
Co. v. Lilley, 216 F. 869, 133 C.C.A. 
738 [eert den 35 S.Ct. 288, 235.U.S. 
706, 59 L.Ed. 434]; Valvoline Oil Co. 
v. Havoline Oil Co., 211 F. 189; Bris- 
tol Co. v. Graharh, 199 F. 412, 117 C. 
C.A. 644 (by imitation of complain- 
ant’s labels and boxes containing bill 
lacings); Perkins v. Apollo Bros., 197 
F. 476 [rev on other grounds 207 F. 
530, 125 C.C:A. 192]; Keystone Type 
Foundry vy. National Compositype Co., 
L338 oly Pate 19s RY Logs PLE Ce 
A. 667]; Newcomer & Lewis v. Scriv- 
en Co., 168 F. 621, 94 C.C.A. 77 [cert 
den 29 S.Cts "700, 214 U.S.) 518, '63E. 
Ed. 1065]; Standard Oilshares v. 
Standard Oil Group, (Del.Ch.) 150 A. 
174; Stevens-Davis Co. v. Mather & 
Co., 230 Ill.App. 45; Lytle v. Smith, 215 
N.W. 668, 204 Iowa 619; Harkert Ci- 
gar Co. v. Herman, 196 N.W. 986, 197 
Iowa 287; Mayfield Milling Co. v. Cov- 


ington Bros. & Co., 278 S.W. 562, 212 
Ky. 262; Travelers’ Ins. Mach. Co. 
v. Travelers’ Ins. Co. of Hartford, 
Conny 134 S.W. 877, 142 Ky. 523 [mod 
136 S.W. 154, 143 Ky. 216]; Lapointe 
Mach. Tool Co. v. J. N. Lapointe Co., 
99 A. 348, 115 Me. 472 (by mere organ- 
ization of new corporation bearing 
name of individual who withdrew from 
old corporation which bore his family 
name); Good Housekeeving Shop v. 
Smitter, 236 N.W. 872, 254 Mich. 592; 
Young & Chaffee Furniture Co. v. 
Chaffee Bros. Furniture Co., 170 N.W. 
48, 204 Mich. 293; Jarvaise Academy 
of Beauty Culture v. St. Paul Insti- 
tute of Cosmetology, 237 N.W. 183, 183 
Minn. 507 (by use of trade-name ‘De 
Guile,’”’ applied to school for training 
beauty shop operators purchased 
from plaintiff); Gonzalez v. Roque 
Gonzalez & Co., Ltd, 33 PortoRico 
540; Dixiepig Corporation v. Pig 
Stand Co., (Tex.Civ.App.) 31 S.W.(2d) 
325 [cert den 51 S.Ct. 364, 283 U.S. 
831, 75 L.Ed. 1443]; Code v. Seattle 
Theatre Corporation, 298 P. 432, 162 


Wash. 379. (2) To establish unfair 
competition with “whole grain 
wheat” by use of words “honeyed 


whole wheat,’ sold in cans of same 
size, but with different printing and 
labels. Whole Grain Wheat Distribut- 
ing Co. v. Bon Marche, 282 P. 914, 
154 Wash. 455. (3) To show that 
defendant washing machine manu- 
facturer copied plaintiff’s advertising 
of similar washers. Maytag Co. v. 
Meadows Mfg. Co., 35 F.(2d) 403 [cert 
den 50 S.Ct. 250, 281 U.S. 737, 74 L. 
Ed. 1151]. (4) To show such simi- 
larity between the advertising liter- 
ature of defendant and complainant 
as to amount to unfair competition. 
Schulte v. Colorado Tire & Leather 
Co., 259 F. 562, 170 C.C.A. 524. (5) To 
show that defendant, a rival gum 
manufacturer, which sold its prod- 
uct under the name “Peptomint,”’ was 
guilty of unfair competition toward 
complainant, which sold its gum un- 
der the name ‘Spearmint.’ Bae Es 
Larson, Jr., Co. v. Wm. Wrigley, Jr., 
Co., 253 F. 914, 166 C.C.A. 14 [cert 
rites S.Ct. 22, 248 U.S. 580, 63 L.Ed. 


[c] Substitution of different arti- 
cle by retailer.—That witness, when 
he asked dealer for plaintiff's confec- 
tion by name was given defendant’s 
product, did not establish unfair com- 
petition. Eskimo Pie Corporation v. 
eae Pie Corporation, 25 F.(2d) 


{[d] Similarity in price lists of 
plaintiff and defendant is insufficient 
to show unfair competition. Gerrard 
Sey 9 F.(2d) 949 [aff 9 F.(2d) 


[e] Where evidence shows no com- 
petition, it is, of course, insufficient to 
establish unfair competition. Du- 
buque German College & Seminary v. 
St. Joseph’s College, (lowa) 169 N.W. 
405; Metal Craft Co. v. Grand Rapids 
Metalcraft Corp., 239 N.W. 363, 255 
Mich. 688. 


[f] Imcrease of sales by defend- 
ant.—That defendant’s sales of its 
product under same name as that of 
complainant’s cereal increased, al- 
though it spent little in advertising, 
while complainant spent much, is no 
ground for finding of unfair competi- 
tion. Kellogg Toasted Corn Flake 
Co. v. Quaker Oats Co., 235 F. 657, 
TAS COAST Te 


Acts constituting unfair competi- 
tion see supra §§ 100-136. 


Tor later cases, developments and changes in the law see Annotations, same title and section number, 
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56. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To show that plaintiff had obtained 
throughout trade secondary meaning 
for its name “United Drug.” United 
Drug Co. v. Parodney, 24 F.(2d) 577. 
(2) To establish that the name “John- 
son” as used by the manufacturer of 
tubular ice skates had ceased to be 
only the name of the manufacturer, 
and had gained a secondary meaning, 
describing and indicating the skates 

y of that particular manufacturer. 
Nestor Johnson Mfg. Co. v. Alfred 
Johnson Skate Co., 144 N.E. 787, 313 
Ill. 106 [rev 229 Ill.App. 549]. 


[b] Bvidence held insufficient: (1) 
To show that particular words had 
acquired a secondary meaning. 
Sleight Metallic Ink Co. v. Marks, 52 
F.(2d) 664 (word ‘‘Metallic,’” used in 
connection with plaintiff’s ink busi- 
ness); Kellogg Toasted Corn Flake 
Co. v. Quaker Oats Co., 235 F,. 657, 
149 C.C.A. 77 (holding also that, 
where complainant claimed that ex- 
pression “Toasted Corn Flakes” had 
an acquired secondary meaning as in- 
dicating its product, evidence that 
persons engaged by complainant to 
call for such product at retail stores 
in majority of instances received com- 
plainant’s is of little weight in es- 
tablishing secondary meaning of 
term); De Long Hook & Eye Co. v. 
Hump Hairpin Mfg. Co., 136 N.E. 765, 
297 Ill. 359 [rev 216 Ill.App. 230] 
(word “hump,” used in advertising 
*hooks and eyes); Max Levy & Co. v. 
Kartz, 250 Ill.App. 353 [cert den 49 
S.Ct. 512, 279 U.S. 870, 73 L.Ed. 1006]; 
Stevens-Davis Co. v. Mather & Co., 
230 Ill.App. 45; Chicago Directory 
Co. v. Herringshaw, 187 Ill.App. 489. 
(2) To show that term ‘“driverless,” 
as used in corporate name, had ac- 
quired secondary meaning denoting 
particular business, giving plaintiff 
right to its exclusive use. Driverless 
Car Co. v. Glessner-Thornberry Driv- 
4 erless Car Co., 264 P. 653, 838 Colo. 

262. (3) To establish that ‘whole 

grain wheat’ acquired secondary 
‘ meaning, as respects unfair compe- 
os tition in manufacture of food prod- 
ucts. Whole Grain Wheat Distributing 
Co. v. Bon Marche, 282 P. 914, 154 
Wash. 455. t 
tus of plaintiff ‘‘Diamond Drill Con- 
tracting Company’’ as the originator 
of the diamond drill contracting busi- 
ness, and as the representative of 
such business in the general public 
mind, to entitle it to restrain defend- 
ant “International Diamond Drill Con- 
tracting Company” from use of the 
name. Diamond Drill Contracting Co. 
vy. International Diamond Drill Con- 
tracting Co., 179 P. 120, 106 Wash. 


Nae ees, 


Doctrine of secondary meaning see 
supra § 102. , 


Permissible use of secondary mean- 


ial ash all 


of a secondary meaning of a word or term,°® actual 
or probable deception of the publie,* or intent to de- 
The general rules of evidence also apply 
to questions as to the assignment of the trade-mark,*? 
the loss or termination of plaintiff’s right by aban- 
donment®° or by laches or acquiescence, and wheth- 
er or not complainant is precluded from obtaining 
relief on the ground of fraud, bad faith, or other 
In unfair competition 
cases plaintiff prevails, if he prevails at all, under 
the general doctrines of equity, and, where an in- 
junction is sought, which would operate as a restraint 
in the mercantile field, the right to relief must be 
clearly established** by direct, clear, and positive 
testimony,** or, as otherwise stated, the proof must 


(4) To establish the sta- | 


AND UNFAIR COMPETITION 


the fact that a 


ing words see supra § 103. 
Bt See infra text and notes 67- 


ie) 


58. See infra text and notes 82-86. 
59. See cases infra this note. 


[a] Evidence held sufficient.—(1) 
To support finding that plaintiff sold 
trade-mark to defendants with busi- 
ness.. Howell v. Blackfoot Creamery 
Co., 278 P. 1015, 47 Idaho 766. (2) 
To authorize finding that it was in- 
tended that the sale of a drug busi- 
ness should carry right to use the 
names on electric sign, and prepared 
remedies. Reid v. St. John, 229 P. 
863, 68 Cal.App. 348. 


Assignment and transfers of trade- 
marks or trade-names generally see 
supra §§ 212-223. 


Parol evidence see infra text and 
note 87. 


60. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To show plaintiffs abandoned trade- 
mark “Madame X” before defendants 
commenced using it. Rockowitz Cor- 
set & Brassiere Corporation vy. Mad- 
ame X Co., 226 N.Y.S. 293, 222 App: 
Div. 359 [aff 162 N.E. 76, 550, 248 
N.Y. 272, 623]. (2) To establish that 
plaintiff corporation engaged in ad- 
vertising business, but forced to sus- 
pend active prosecution thereof for 
lack of funds, had not abandoned busi- 
ness; hence defendant corporation 
could be enjoined from using same 
corporate name and insignia. Gold 
Seal Associates v. Gold Seal Associ- 
ates, 56 F.(2d) 452. 


[b] Evidence held insufficient to 
show abandonment. The Best Foods 
v. Hemphill Packing Co., 5 F.(2d) 355; 
Smith & Wesson v. Galef, 292 F. 314; 
Anheuser-Busch v. Budweiser Malt 
Products Corp., 287 F. 243 [aff 295 
F. 306]; Fee-Crayton,Hardwood Lum- 
ber Co. v. Fee-Crayton Hardwood Co., 
286 S.W. 967, 171 Ark. 831; Water- 
proofing Co. v. Hydrolithic Cement 
Co., 188 N.Y.S. 265, 153 App.Div. 47. 


Abandonment of rights in tratle- 
marks or trafle-names see supra § 226. 


61. See cases infra this note. 


[a] Evidence held insufficient to 
show acquiescence or laches. Cape- 
well Horse Nail Co. v. Green, 188 F. 
20, 110 C.C.A. 170 [aff 182 F. 404]; 
Queen Anne Candy Co. v. F. W. Wool- 
worth Co., (Wash.) 4 P.(2d) 844. 


[b] Allowing manufacturer to sue 
third persons.—That complainant al- 
lowed manufacturer to sue to enjoin 
third persons from disposing of ci- 
gars under labels which complainant 
had acquired right to use did not show 
that manufacturer had right to use 
labels on cigars not manufactured 
for complainant. M. B. Fahey To- 
bacco Co. v. Senior, 247 F. 809 [aff in 


Actual or probable deception.*? 
join the use of a name similar to that of plaintiff, 
the evidence on the question of probability of con- 
fusion must be strong and convincing,**® and, if a 
trade-mark is clearly not intended to deceive, it 
takes a clear case that the trade-mark was calculated 
to deceive to justify a finding of infringement.°® The 
court may act on a mere comparison of the respective 
devices, without the testimony of any witnesses ;‘° 
it must be governed by its own judgment, and is not 
controlled by the contrary opinions of others, or by 
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be elear and convincing,*® or unmistakably clear and 
beyond question.°® 


In a suit to en- 


few people have been deceived ;"1 


part and rev on other grounds in. 
part 252 F. 579, 164 C.C.A. 495]. 


aches, acquiescence, and delay 
generally see supra § 227. 


62. See cases infra this note. 


[a] Evidence held sufficient to 
show that action to enjoin use of 
trade-mark “Madame X” on corsets 
was not in good faith and that name 
was valueless until defendants made 
it valuable. Rockowitz Corset & Bras- 
siere Corporation v. Madame X Co., 
226 N.Y.S. 293, 222 App.Div. 359 [aff 
162 N.BE. 76, 550, 248 N.Y. 272, 623]. 


{[b] Evidence held insufficient: (1) 
To show that plaintiff misrepresented 
his products. Potter-Wrightington v. 
Ward Baking Co., 288 F. 597 [aff 298 
F. 398]. (2) To show unconscionable 
conduct by plaintiff. Mumford Mold- 
ing Mach. Co. yv. E. H. Mumford Co., 
102 A. $, 88 N.J.Eq. 178. (38) To es- 
tablish bad faith or fraud by patentee 
in giving notices of alleged infringe- 
ment by competitor, as regards ques- 
tion of interference by equity court. 
Oil Conservation Engineering Co. v. 
Brooks Engineering Co., 52 F.(2d) 783. 


Illegality or fraud by plaintiff as 
bar to relief against unfair compe- 
tition see supra § 113. 


Truth and good faith as essential 
to protection of trade-mark see su- 
pra § 48. 


63. Stevens-Davis Co. vy. Mather & 
Co., 230 Ill.App. 45. 


64. Eli Lilly & Co. v. William R. 
Warner & Co., 268 F. 156 [rev on other 
grounds 275 F. 752, cert gr 42 S.Ct. 
464, 259 U.S. 578, 66 L.Ed. 1072, rev 
44 S.Ct. 615, 265 U.S. 526, 68 L.Ed. 
1161, and motion to retax costs den 
45 S.Ct. 124 mem, 266 U.S. 584 mem, 
69 L.Ed. 453 mem]. 


65. Lapointe Mach. Tool Co. v. J. 
N. Lapointe Co., 99 A. 348, 115 Me. 
472, 


66. Kawneer Co. v. McHugh, 51 F. 
(2a) 560; Marshall Field & Co. v. 
George S. Kelley Co., 233 F. 265, 147 
CiC Arai 


67. As element of: 
Infringement see supra § 76. 
Unfair competition see supra § 104. 


68. Cleveland Opera Co. v. Cleve- 
land Civic Opera Ass’n, 154 N.B. 352, 
22 OhioApp. 400. 5 


69. Coca-Cola Co. v. Carlisle Bot- 
tling Works, 43 F.(2d) 101 [aff 43 F. 
(2d) 119, and cert den 51 S.Ct. 86, 282 
U.S. 882, 75 L.Ed. 778]. 


70. Coats v. Merrick Thread Co., 
13 S.Ct. 966, 149 U.S. 562, 37 L.Ed. 
847; Von Mumm vy. Frash, 56 F. 830. 


71. BP. Lorillard Co. v. Peper, 86 
F. 956, 30 C.C.A. 496 [cert den 19 S. 
Ct. 886, 171 U.S. 690, 43 L.Ed. 1179]. 
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and, in unfair competition cases, it has been said 
that first impressions of the court as to appearance 
The testimony of ex- 
perts that the public is likely to be deceived has been 
held of little weight on the question of similarity,’* 
where the court can personally inspect and compare 
On the other hand, it 
has been held that, although the main test of re- 
semblance between two trade-marks is by an inspec- 
tion by the court,7® yet the court cannot usually de- 
termine on a bare inspection whether an ordinary 
customer, having neither the opportunity for com- 
parison nor time for examination, would probably 
be deceived by the similarity,7® and that, on that 
question, the opinions of witnesses familiar with the 
trade and habits of the customer is of weight, and, 
when aided by evidence of instances of actual decep- 
tion, should be controlling, unless the dissimilarity 
between the two marks is such as to exclude any 
The denial of a pur- 


should be given weight.*? 


the goods and packages.** 


probability of deception."* 


72. McGill Mfg. Co. v. Leviton 


Mfg. Co., 43 F.(2d) 607. 
73. Cope v. Evans, L.R. 18 Eq. 138. 


- 74 Yale, etc., Mfg. Co. v. Alder, 
154 F. 37, 83 C.C.A. 149. 


75. Drummond Tobacco Co. v; 
Addison Tinsley Tobacco Co., 52 Mo. 
App. 10. 


76. Drummond Tobacco Co. v. Ad- 
dison Tinsley Tobacco Co., supra. 


77. Drummond Tobacco Co. v. Ad- 
dison Tinsley Tobacco Co., supra. 


78. Carter Transfer & Storage Co. 
Doe 184 N.W. 113, 106 Neb. 


79. Klepser v. Furry, 137 A. 175, 
289 Pa. 152. 


80. Vick Chemical Co. v. Vick 
Medicine Co., 8 F.(2d) 49 [aff 11 F. 
(2d) 33]. 


81. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To show actual deception of public. 
Lennox Furnace Co. v. Wrot Iron 
Heater Co., 160 N.W. 356, 165 N.W. 
395, 181 Iowa 1331; Milwaukee Cor- 
rugating Co. v. Flagge, 198 N.W. 394, 
184 Wis. 139. (2) To establish that 
public was deceived by defendant’s 
use of a yellow cab into believing it 
was employing cab belonging to Yel- 
low Cab Company. Yellow Cab Co. 
of New Orleans v. Jones, 101 So. 216, 
156 La. 887. (3) To show reasonable 
probability of deception. U. S. Play- 
ing Card Co. v. Hurst, 58 Can.S.C. 603. 


[b] Evidence held insufficient: 
(1) To show actual deception. Steele 
Wem nds. ee VOM ICO.) 200 bn eae 
Wao H..  Ss > John™= Barnes. Co.~ vv. 
Vandyck-Churchill Co., 207 F. 855 
[aff 213 F. 637, 180 C.C.A, 301]; La- 
pointe Mach. Tool Co. v. J. N. La- 
pointe Co., 99 A. 348, 115 Me. 472. 
(2) To show that washing machine 
manufacturers, by copying plaintiff’s 
unpatented products, had caused con- 
fusion and deception among buyers. 
Maytag Co. v. Meadows Mfg. Co., 35 
F.(2d) 408 [cert den 50 S.Ct. 250, 281 
U.S. 737, 74 L.Ed. 1151]. (3) To show 
probability of deception. Southern 
California Fish Co. v. White Star 
Canning Co., 187 P. 981, 45 Cal.App. 
426; Rosenthal v. Blatt, 83 A. 387, 
80 N.J.Eq. 90. (4) To show possi- 
bility of confusion with plaintiff’s 
product ‘“Listerine,” by showing de- 
fendant’s adoption of the arbitrary 
name “Listogen.” Lambert Pharma- 


- 


cal Co. v. Bolton Chemical Corpora- 
tion, 219 F. 325. (5) To show use by 
a manufacturer of tubular skates of 
the name, marks, packages, advertis- 
ing devices, and methods of another 
manufacturer, who had established a 
valuable reputation, in such a man- 
ner as to confuse the trade and in- 
duce purchasers to believe that they 
were buying the product of such oth- 
er manufacturer. Nestor Johnson 
Mfg. Co. v. Alfred Johnson Skate Co., 
144 N.E. 787, 313 Il]. 106 [rev 229 Ill. 
App. 549]. (6) To show that the 
public had been, or was likely to be, 
deceived by the acts of defendant al- 
leged to constitute unfair competi- 
tion. Haller Baking Co. v. Ward 
opie Co.,).293) Fs.) 800 faffs 295.4. 


[c] Trap witness.—A person sent 
as a “trap-witness” to purchase an 
article of a certain brand claimed to 
be imitated, and who knew the dis- 
tinctive character of the various 
brands, does not establish confusion 
as an element of proof in an action 
for_injunction for the infringement 
of a trade-mark. Ogden, Ltd. v. Can. 
Expansion Bolt Co., 22 Dom.L.R. 813, 
33 Ont.L. 589, 8 Ont.W.N. 374. 


82. As element of: 
Infringement see supra § 79. 
Unfair competition see supra § 105. 


‘83. Wisconsin Electric Co. v. Du- 
more, 35 F.(2d) 555 [cert gr 50 S.Ct. 
333, 281 U.S. 710, 74 L.Ed. 1132, and 
cert. dism 51 S.Ct. 214, 282 U.S. 813, 
75 L.Ed. 728]; M. C. Peters Milling 
Co. v. International Sugar Feed No. 
2 Co., 262 F. 33865 O. & W. Thum Co. 
v. Dickinson, 245 F. 609, 158 C.C.A. 37 
[cert den 38 S.Ct. 334, 246 U.S. 664, 62 
L.Ed. 928]; Lennox Furnace Co. v. 
Wrot Iron Heater Co., 160 N.W. 356, 
165 N.W. 395, 181 Iowa 1331; Motor 
Accessories Mfg. Co. v. Marshalltown 
Motor Material Mfg. Co., 149 N.W. 
184, 167 Iowa 202. And see cases in- 
fra this note. 


[a] Evidence held sufficient: (1) 
To show fraudulent intent. De No- 
bili Cigar Co. v. Nobile Cigar Co., 56 
E.C2a) 824- Standard Oil Co. of 
Maine v. Standard Oil Co. of New 
York, 45 F.(2d) 309 [mod 38 F.(2d) 
677]; Hewes v. Gay, 11 F.(2d) 165; 
Potter-Wrightington v. Ward Baking 
Co., 288 F. 597 [aff 298 F. 398]; Mo- 
desto Creamery v. Stanislaus Cream- 
ery, Co., .142. RP.) 845, 168 Cal 289; 
Hartzler vy. Goshen Churn & Ladder 
Co., 104 N.E. 34, 55 Ind.App. 455; L. 
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pose to deceive is of little weight where an estab- 
lished business with a trade-mark representing good 
will is drawn into competition by a recent rival with 
a name so similar and so displayed as to be likely to 
mislead plaintiff’s customers ;‘* and, where the sim- 
ilarity of trade-marks is such that customers might 
be misled, denial by merchants who sold the product 
of both parties that there was any confusion among 
the retail trade is not conclusive.*® 
davits submitted by defendant, in which affiants 
state that they have not been deceived, are of little 
weight where the probability of deception of ordi- 
nary purchasers is apparen 
evidence was Held sufficient or insufficient to prove 
deception or probability thereof in particular in- 
stances are collected in the note.*? 


Fraudulent intent.*? 
tent in the use of a trade-mark or trade-name may 
be established either by direct evidence or by facts 
and circumstances.®? Such intent must be satisfac- 


So printed affi- 


t.8° Cases in which the 


Wrongful or fraudulent in- 


Martin Co. v. L. Martin & Wilckes 
Co., 71 A. 409, 75 N.J.Eq. 39 [rev on 
other grounds 72 A. 294, 75 N.J.Eq. 
257, 21 L.R.A‘N.S. 526, 20 Ann.Cas. 
57; Hildebrant v. Wright, 126 A. 459, 
2 N.J.Mise. 1001; Buffalo Yellow Cab 
Co. v. .Baureis, 230 N.Y.S. 343, 132 
Mise. 654; . Jd. Tierney Sons v. 
Tierney Bros., 224 N.Y.S.. 144, 130 
Misc. 428. (2) To show intent to de- 
fraud by defendant using name 
“Kinchly”’ where plaintiff's trade- 
mark was “Finchley.” Finchley, 
Inc., v. Finchly Co., 40 F.(2d) 736. 
(3) To show that defendant inten- 
tionally changed business name to 
One similar to plaintiff's, and was do- 
ing business in competition with 
plaintiff under such name. United 
Drug Co. v. Parodney, 24 F.(2d) 577. 
(4) To show that defendants dishon- 
estly adopted surname of one of them 
to describe hair tonic manufactured 
by them, and sought fraudulently to 
deprive plaintiff of property right 
therein. Paul Westphal v. West- 


phal’s World’s Best Corporation, 215. 


N.Y.S. 4, 216 App.Div. 53 [aff 154 N. 
E. 638, 243 N.Y. 639]. 


[b] Evidence held insufficient: 
(1) To show fraudulent intent. Mo- 
line Pressed Steel Co. v. Davis & 
Voetsch, 21 F.(2d) 577; United Elec- 
tric Co. v. Creamery Package Mfg. 
Co., 203 F. 53; Holeproof Hosiery Co. 
v. Wallach Bros., 192 F. 534, 112 C.C, 
A. 655 [mod 190 F. 606]; Dubuque 
German College and Seminary v. St. 
Joseph’s College, (Iowa) 169 N.W. 


405; Lapointe Mach. Tool Co. v. J. 
N. Lapointe Co., 99 A, 348, 115 Me. 
472; Thompson Lumber Co. v. 


Thompson Yards, 175 N.W. 550, 144 
Minn. 298; Hill Bread Co. v. Good- 
rich Baking Co., (N.J.Ch.) 89 A. 863; 
Mississippi Wire Glass Co. v. Con- 
tinuous Glass Press Co., 81 A. 374, 79 
N.J.Eq. 277. (2) To show that de- 
fendant’s use of plaintiff’s name 
“Puritan Drinking Water” in adver- 
tisement was inadvertent and 
through error of printer. Purity 
Springs Water Co. v. Redwood Ice 
Delivery, 263 P. 810, 203 Cal. 286. (3) 
To show fraud in use by Glessner- 
Thornberry Driverless Car Company 
of term “driverless’” in its name, 
Driverless Car Co. v. Glessner- 
Thornberry Driverless Car Co., 264 
P. 653, 83 Colo... 262.) (4) To. show 
that medicine company’s name was 
adopted to gain benefit of publicity 
given same name by another com- 
pany. Vick Medicine Co. v. Vick 
Chemical Co., 11 F.(2d) 38 [aff 8 BF. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 255-259] 


torily proved,** and generally requires strict and con- 
vineing proof.*® An attempt to purchase the right 
to use a personal or family name, apart from a pur- 
chase of the business and its good will, has been 
held almost conclusive evidence of fraud.8® 


Parol evidence of transfer of trade-name. A find- 
ing that a trade-name belonging to a business was 
included in the transfer of the business may be suffi- 
ciently supported by parol evidence, in the absence 
of objection to such evidence. 


[§ 256] d. Pleadings and Affidavits As Evidence.** 
If an answer under oath is not waived, a verified 
answer responsive to the bill is evidence for defend- 
ant,§® and, in accordance with the general rule in 
equity,°° ean be overcome only by the testimony of 
two witnesses, or of one witness and sufficient cor- 
roborating cireumstances.®! Exhibits attached to af- 
fidavits for a preliminary injunction may be used 
at final hearing.®? 


[§ 257] 7. Dismissal.°? Where it is clear that 
plaintiff cannot make out a case of infringement, 
a motion to dismiss should be granted.®* But de- 
fendant is not entitled to a dismissal of the bill on 
the ground of unusual hardship, in that, for the 
hearing, it will be necessary to bring from another 
state the general books of record covering the busi- 
ness of more than two hundred retail stores, where 
it does not appear that all pertinent entries may 
not be shown by depositions taken where the records 
are kept.°> Defendant’s right to use trade-names and 
sell products similar to those of plaintiff in size, 


(2d) 49]. (5) To show that one con- 
nected with Goldwyn Pictures Corpo- 
ration, who changed his name from 
“Goldfish” to “Goldwyn,” was actu- 
ated by any fraudulent intent to use 
the name “Goldwyn” after severing 83. 
relations with company. Goldwyn 707403 
Pictures Corporation v. Goldwyn, 296 we 
F. 391 89. 


AND UNFAIR COMPETITION 


fendants did not insist on the produc- 1s 
tion of the written transfers. 
& Co. v. Americana Co., 88 A. 330, 82 
N.J.Eq. 63 [mod 91 A. 87, 83 N.J.Eq. 
309, L.R.A.1916D. 116]. 


Generally see Equity §§ 692- 
Injunctions §§ 583-593. 


Uri v. Hirsch, 123 F. 568. 
See Equity § 704; 


Uri v. Hirsch, supra. 3 
Kohler Mfg. Co. v. Beeshore, 


[63 C.J.] 551 


shape, color, etc., must be set up in the answer,?® 
and cannot form the basis of a motion to dismiss.®? 


[§ 258] 8. Discovery.°* As in other cases®® plain- 
tiff is entitled to a discovery from defendant of mat- 
ters materially in aid of the bill, and on the ac- 
counting.? But discovery will not be compelled where 
the information cannot materially aid plaintiff’s 
ease,® nor will defendant be required to disclose the 
names of customers buying the infringing article 
from him, where such disclosure might result in great 
injury to his business;* and, in a suit against a 
corporation for infringement, the question whether 
interrogatories to an officer of defendant are open 
to the objection that they might subject defendant 
to a penalty may depend on whether the answers 
are to be used merely as evidence of a witness, or 
as admissions by defendant. On the other hand, 
it has been held that, after a decree for an account- 
ing, defendant may be compelled to disclose the 
names of all persons to whom he has sold goods bear- 
ing the infringing trade-mark,® and, if he is unable 
to give such information precisely, he may then, 
but not otherwise, be required to disclose the names 
of all persons to whom he has sold goods which he 
will not swear positively did not bear such mark.7 


Waiver of answer under oath. The rule that, where 
a bill for relief as well as for discovery waives an- 
swer under oath, discovery cannot be compelled’ 
applies to a bill to restrain infringement of a trade- 
mark.® 


[§ 259] 9. Hearing.1° In suits to enjoin infringe- 


Orr v. Diaper, 4 Ch.D. 92; Car- 


ver v. Pinto Leite, L.R. 7 Ch. 90. 


[a] Action will lie against ship- 
owners who have shipped goods bear- 
ing counterfeits of plaintiff’s trade- 
marks for discovery of the names of 
the consignor from whom the goods 
pees received. Orr v. Diaper, 4 Ch. 


Munn 


Injunctions 2. Leather Cloth Co. v. Hirsch- 
feld, 1 Hem.&M. 295, 71 Reprint 129. 


Thomas Kerfoot & Co. v. Unit- 
ed Drug Co., 38 F.(2d) 671. 
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[e] Adoption of geographical 90. 
name.—Evidence’ that a newspaper | § 589. 
adopting geographical trade-name of 91 
its competitor was equally success- r 
ful and powerful, and that it desired 92. 


a change of name to impress its ad- 
vertisers, negatived fraudulent intent 
in such appropriation. Evening 
Journal Ass’n v. Jersey Pub. Co., 124 
A. 767, 96 N.J.Eq. 54. 


{d] Failure of junior manufactur- 
er to stamp name on product is evi- 
dence that it consciously imitated se- 
nior manufacturer’s product. Art 
Metal Works v. Cunningham Prod- 
ucts Corporation, 242 N.Y.S. 294, 137 
Misc. '429. 


84. Pennsylvania Rubber Co. v. 
Dreadnaught Tire & Rubber Co., 225 
F. 138 [mod 229 F. 560, 144 C.C.A. 
20]. 


85. Lapointe Mach. Tool Co. v. J. 


N. Lapointe Co., 99 A. 348, 115 Me. 


472. 


86. Weisman v. Kuschewski, 
N.W. 937, 243 Mich. 223. 


87. Munn & Co. v. Americana Co., 
88 A. 330, 82 N.J.Eq. 63 [mod 91 A. 
87, 83 N.J.Eq. 309, L.R.A.1916D 116]. 


[a] Mlustration—Parol evidence 
of an officer of a corporation which 
succeeded to the business of a part- 
nership, that the transfer included 
the right to use the name “Scientific 
American,” is sufficient to sustain a 
finding to that effect, where the evi- 
dence was not objected to, and de- 


219 


59 F. 572, 8 C.C.A. 215. 


[a] Statements made in patent of- 
fice on application for registration of 
a trade-mark, although not set up 
in the bill for injunction, may come 
into the case as an exhibit attached 
to complainant’s affidavits used on 
the motion for a preliminary injunc- 
tion, and may properly be used at the 
final hearing... Kohler Mfg. Co. v. 
Beeshore, 59 F. 572, 8 C.C.A. 215. 


93. Generally see Dismissal and 
Nonsuit 18 C.J. p 1142. 


In equity generally see Equity §8§ 
798-819; Injunctions §§ 594-603. 


94. Van Camp Sea Food Co. v. 
Westgate Sea Products Co., 28 F.(2d) 
957 [cert den 49 S.Ct. 268, 279 U.S. 
841, 73 L.Ed. 987]. 


95. No-D-Ka Dentifrice Co. v. S. S. 
Kresge Co., 24 F.(2d) 726. 

96. See supra § 245. 

97. Shredded Wheat Co. v. Kellogg 
Co., 26 F.(2d) 284. 

98. Generally see Discovery 18 C. 
J. p 1054. 


Parties for purpose of discovery 
see supra § 238, 


99. See Discovery § 4 et seq. 


4. Cushman & Denison Mfg. Co. 
v. L. F. Grammes & Sons, 234 F. 949; 
United Lace & Braid Mfg. Co. v. Bar- 
thels Mfg. Co., 213 F. 535. See also 
Carver v. Pinto Leite, L.R. 7 Ch. 90 
(where the facts sought to be dis- 
closed were immaterial to plaintiff’s 
case, and would injure his trade). 


[a] Thus, on an accounting be- 
fore a master for infringement or un- 
fair competition, complainant has not 
the right to an inspection of defend- 
ant’s books, not in evidence for the 
purpose of learning the names and 
addresses of defendant’s customers 
to whom sales have been made. 
Cushman & Denison Mfg. Co. v. L. F. 
Grammes & Sons, 234 F.-949. 


5. The Best Foods v. Hemphill 
Packing Co., 300 F. 642. 


6. Leather Cloth Co. v. Hirschfeld, 
1 Hem.&M. 295, 71 Reprint 129. 


7. Weather Cloth Co. v. Hirschfeld, 
supra. 
8. See Discovery § 25. 


9. Gorham Mfg. Co. v. Weintraub, 
180 F, 639. 


10. Hearing: 


Before federal trade commission see 
infra § 297, 
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ment of trade-marks, or unfair competition, the court, 
as in other equitable actions!! or cases tried without 
a jury,!2 may make findings on material issues of 
fact,?3 or may refer the whole case to a master to 
take the testimony and report with his opinion.‘ 
As in other cases in equity,!® or cases triable by the 
court without a jury,!® the court may submit an is- 
sue of fact to a jury.*’ 


Questions for jury in action at law.1® The adop- 
tion and use of a trade-mark is a question of fact for 
the jury..® So the question of unfair competition 
is one of fact,?° and, in an action at law for damages 
for unfair competition in charging plaintiff with in- 
fringing a patent, where defendant admits making 
such charge, the question whether the patent was 
infringed is for the jury.21_ So, where plaintiff in 
an action for damages makes out a prima facie case 
sufficient to entitle him to nominal damages, he is 
entitled to a hearing on the merits, and it is er- 
ror to order a nonsuit.22 On the other hand, it has 
been held proper to direct a verdict for defendant 
in an action for damages where the evidence fur- 
nishes no basis on which a jury could return a ver- 
dict for actual damage.”* 


[§ 260] 10. Judgment,?4 Order, or Decree,?® and 
Relief Awarded—a. In General. The relief awarded 
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in equitable actions for infringement or unfair com- 
petition usually consists of an injunction,’® and, 
where the facts warrant it, a recovery of damages 
and profits.27_ Where damages and profits are award- 
ed, an interlocutory decree is entered awarding an 
injunction, and directing a reference to a master 
to ascertain the damages and profits.28 Equity has 
jurisdiction to grant appropriate relief against in- 
fringement of a valid trade-mark,”® and to that end 
may compel the secretary of state of a particular 
state to cancel the registration under a state statute 
of an infringing trade-mark which constitutes a 
cloud on the title of the true owner.?° As in other 
cases*! the decree must conform to, and be justified 
by, the pleadings,?? and, where the complaint is 
framed on the theory of infringement of a trade- 
mark, complainant is not entitled to a decree on the 
theory of unfair competition.2? A joint decree may 
be entered against defendants shown to be joint 
tort-feasors.** 


[§ 261] b. Injunctions—(1) Preliminary or Tem- 
porary Injunction—(a) In General. The power of 
courts to issue preliminary injunctions on motion, 
based on ex parte affidavits, and in advance of-a hear- 
ing on full proofs, should be exercised’ with great 
caution,®®> although, at the same time, the court 
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In: 
Equity suits generally see Equity 
§§ 708-742. 
Injunction suits generally see In- 
junctions §§ 604-617. 
On: i 
Application for preliminary injunc- 
tion see infra § 261. 
Trial by court generally see Trial 
[88 Cyc 1933 et seq]. 


11. See Equity § 720; Injunctions 
§ 614. 


12. See Trial [38 Cyc 1953 et seq]. 


13. Hygeia Distilled Water Co. v. 
Hygeia Ice Co., 40 A. 534, 70 Conn. 
516; State v. Superior Court for King 
County, 163 P. 765, 95 Wash. 258. 


[a] Insolvency of defendant.—In 
an action to restrain unfair compe- 
tition on the ground of insolvency of 
defendants, in view of the effect of 
a finding of insolvency of defendant 
on plaintiff’s right to appeal, the 
court should have made such finding. 
State v. Superior Court for King 
County, 163 P. 765, 95 Wash. 258. 


[b] Construction of finding.—A 
finding in effect that the manner in 
which defendant has used a certain 
word either alone or “in combina- 
tions” is a violation of plaintiff’s 
trade-mark or trade-name is not a 
finding either expressly or by clear 
implication that the mere ordinary 
use by defendant of its legitimate 
corporate name constitutes such an 
infringement. Hygeia Distilled Wa- 
ter Co. v. Hygeia Ice Co., 40 A. 534, 
70 Conn, 516, 


14. Osgood v. Allen, 18 F.Cas.No. 
10,608, Holmes 185, 3 Off.Gaz. 124; 
Canadian Club Beverage Co. v. Ca- 
nadian Club Corp., 168 N.E. 106, 268 
Mass. 561. 


[a] Construction of master’s find- 
ing's.—(1) Finding that purchaser of 
business made no claim to trade- 
name before a certain date must be 
construed on appeal in connection 
with other findings. Canadian Club 
Beverage Co. v. Canadian Club Cor- 


poration, 168 N.E. 106, 268 Mass. 561. 
(2) Master’s findings that persons 
using such care and observation as 
the public generally is expected to 
use in such matters would not mis- 
take labels present a mixed ques- 
tion of law and fact when applied 
to preceding findings. New England 
Confectionery Co. v. C. A. Briggs Co., 
152 N.E. 712, 256 Mass. 456. 


[b] Refusal to find.—(1) Where 
the master found that an ordinarily 
prudent man of normal vision would 
not be deceived by alleged infringing 
labels, refusal to find what kind of 
care and observation the public uses 
in the purchase of candy wafers was 
not error. New England Confection- 
ery Co.-v. Ci A Brigves Co;,,152!) NR. 
712, 256 Mass. 456. (2) Refusal to 
find that the purchasers would be 
misled by imitative labels was not 
error, in view of other findings. New 
England Confectionery Co. v. C. A. 
Briggs Co., supra. 


Reference: 
Tn: 


Sy generally see Equity §§ 743- 


Injunction suits generally see In- 
junctions § 617. 
To take accounting of damages and 
profits see infra § 275. 


15. See Equity § 721 et seq. 
16. See Trial [38 Cyc 1936 et seq]. 


17. Blackwell’s Durham Tobacco 
ves v. McElwee, 5 S.E. 907, 100 N.C. 


[a] Ownership of trade-mark.— 
The uncontradicted testimony of a 
stockholder that the company now 
owns the trade-mark is sufficient to 
enable the jury to pass on the ques- 
tion of ownership. Blackwell’s Dur- 
ham Tobacco Co. v, McElwee, 5 S.R. 
907, 100 N.C. 150. 


18. Generally see Trial [38 
1511 et seq]. : ois 


19. Caffarelli v. Western Grocer 
Co., 127 S.W. 1018, 102 Tex. 104 we 


(Civ.App.) 108 S.W. 413]. 
20. See supra § 112. 


21. McCue v. Wells, 166 N.E. 892, 
121 OhioSt. 53. 


22. Kimball v. Hall, 89 A. 166, 87 
Conn. 563, L.R.A.1916E 632. 


23. Roggensack v. Winona Monu- 
mort Co., 233 N.W. 493, 211 Iowa 


24, Judgments generally see 
Judgments 33 C.J. p 1042. 


25. Decree in equity: 
Generally see Equity §§ 820-968. 


In injunction suits generally see In- - 


junctions §§ 638-659. 
26. See infra §§ 261-271, 
27. See infra §§ 275-277. 
28. See infra § 275. 
29. See supra § 233. 


30. Coca-Cola Co. v. Steven 9 
Mery st venson, 276 


31. See Equity § 854 et seq; Judg- 
ments § 87 et seq. 


82. Caron Corporation v. V. Vivau- 
dou, Inc, 4 F.(2d) 995; Covert v. 
ake 138 S.W. 103, 156 Mo.App. 

(Ss 
383. Covert v.-Bernat, supra. 


34 Arguelles v. Sabio, 63 pel 
66 Fla, 231. sp aaa 


35. Lies v. Daniel, 8 S.B. 432, 82 
Ga. 272; Whiting Mfg. Co. v. Joseph 
H. Bauland Co., 56 N.Y.S. 114, 28 
N.Y.Civ.Proc. 230. 


“Preliminary injunctions, which, in 
effect, determine the litigation, and 
give the same relief which it is ex- 
pected to obtain by the judgment, 
should be granted with great cau- 
tion, and only when necessity re- 
quires.” Whiting Mfg. Co. v. Joseph 
H. Bauland Co., 56 N.Y.S. 114, 28 N. 
Y.Civ.Proc. 230 note [quot Bronk vy. 
Riley, 50 Hun 489, 492, 3 N.Y.S. 446]. 


[a] “Injunctions in restraint 
trade should be sparingly granted ee 


For later cases, developments and changes in the law see Annotations, same title and section number 


should not unreasonably hesitate to give plaintiff’s 
} é As in the case of in- 
Junctions generally** a preliminary injunction in 
trade-mark or unfair competition cases is not grant- 
ed as a matter of right, but rests in the sound dis- 
cretion of the court, under the facts and cireum- 


business proper protection.?® 


fore final decree.” Lies v. Daniel, 8 
S.E. 432, 82 Ga. 272. 


Generally see Injunctions § 12. 


36. Guerlain Perfumery Corpora- 
pie of Delaware vy. Klein, 56 F.(2d) 


37. See Injunctions § 11. 


38. U.S.—Piggly Wiggly Corp. v. 
Saunders, 1 F.(2d) 572; Wilson & Co. 
of California vy. The Best Foods, 300 
F. 484; National Commodities Co. v. 
Viret, 296 F. 664; Goldwyn Pictures 
Corporation v. Goldwyn, 296 F. 391; 
Milwaukee Printing Co. v. Stover, 290 
FH. 387; Fair & Carnival Supply Co. 
v. Shapiro; 253 °F. °738, 165 €.C.A. 
332; Clip Bar Mfg. Co. v. Steel Pro- 
tected Concrete Co., 213’F. 223, 129 
C.C.A. 567 [aff 209 F. 874]; Standard 
Chocolate Co. vy. Robert A. Johnston 
COL 200%R +53") 118 5C.CcAr- 28h; Kair- 
banks v. Jacobus, 8 F.Cas.No. 4,608, 
3 Ban.&A. 108, 14 Blatchf. 337; Tuck- 
er Mfg. Co. v. Boyington, 24 F.Cas. 
No. 14,229, 9 Off.Gaz. 455. 


Cal.—Lutz v. Western Iron, etce., 
Cow 243) Ps. 962, 190) Cal..5542  Sun- 
Maid Raisin Growers of California 
v. Mosesian, 258 P. 630, 84 Cal.App. 
485; Temple v. Gordon, 159 P. 983, 
31 Cal.App. 127. 


La.—Marcev v. Mandich, 193 So. 
389, 158 La. 15. 

Minn.—Yellow Cab Co. v. Becker, 
176 N.W. 345, 145 Minn. 152. 


N.Y.—Schenker y. Awerbach, 85 N. 
Y.S. 129, 89 App.Div. 612. 


Pa.—McVey v. Brendle, 5 Lanc.L. 
Rev. 350. 
Tex.—Clifton Mfg. Co. v. Craw- 


ford-Austin Mfg. Co., (Civ.App.) 12 


S.W.(2d). 1098. 
And see cases infra note 39 et seq. 


[a] Sale by defendant of stock in 
trade pending an action to enjoin the 
infringement of a trade-name will not 
impair the effect of a judgment in 
plaintiff's favor; and hence he is 
not entitled to a preliminary injunc- 
tion against the sale, under Code Civ. 
Proc. § 604 subd 1, providing for a 
preliminary injunction where defend- 
ant is about to do an act tending to 
render the judgment ineffectual. 
Whiting Mfg. Co. v. Joseph H. Bau- 
land Co., 56 N.Y.S. 114, 28 N.Y.Civ. 
Proc. 230 note. 

[b] Preliminary injunctions grant- 
ead in particular cases.—Guerlain 
Perfumery Corporation of Delaware v. 
Klein, 56 F.(2d) 439; Thayer Telkee 
Corporation v. Davenport-Taylor Mfg. 
Co., 46 F.(2d) 559; McGill Mfg. Co. 
v. Leviton Mfg. Co., 43 F.(2d) 607; 
Terminal Barber Shops v. Zoberg, 28 
F.(2d) 807; Coty, Inc. v. Leo Blume, 
Inc., 24 F.(2d) 924; Wilson & Co. of 


California v. The Best Foods, 300 F. 


484; Klotz v. Imperial Perfumery, 
ete., Supplies, 298 F. 174; Milwaukee 
Printing Co. v. Stover, 290 F. 387; 
Nekritz v. Klein, 278 F. 687; Chapelle 
vy. Applebaum, 254 F. 709; Steiff v. 
Gimbel Bros., 214 F. 569, 181 C.C.A. 
21; Samson Cordage Works v. Puri- 
tan Cordage Mills, 211 F. 603 [rev 
197 F. 205, and aff 194 F. 573]; Coca- 
Cola Co. .v. Deacon Brown Bottling 
Co., 200 F. 105; Bates Numbering 
Mach. Co. v. Bates Mfg. Co., 178 F. 
681, 102 G.C.A. 181 [mod 172 F892]; 
Seeger Refrigerator Co. v. White 
Enamel Refrigerator Co., 178 F. 567; 


AND UNFAIR COMPETITION 


Holeproof Hosiery Co. v. Wallach, 
172 EF. 859, 97 C.C.A. 268 [mod and aff 


167 F. 873]; American Tobacco Co. 
v. Polacsek, 170 F. 117; Holeproof 
Hosiery Co. iv. Kitts; 167) FF. 378; 


Moxie Nerve Food Co. v. Modox Co., 
153 _F. 487 [aff 162 F. 649, 89 C.C.A. 


441]; Dwinell-Wright Co. v. Co-Op- 
erative Supply Co., 148 F. 242; Frese 
v. Bachof, 9 F.Cas.No. 5,109, 13 


Blatchf. 234; Hanford v. Westcott, 11 
F.Cas.No. 6,022, 16 Off.Gaz. 1181; Sun- 
Maid Raisin Growers of California v. 
Mosesian, 258 P. 630, 84 Cal.App. 485; 
Yellow Cab Co. v. Becker, 176 N.W. 
345, 145 Minn. 152; Taylor Provision 
Co. v. Edwards, 81 A. 1120, 79 N.J. 
Eq. 142, 222; Boker v. Korkemas, 106 
N.Y.S. 904, 122 App.Div. 36; Anar- 
gyros v. Hgyptian Amasis Cigarette 
Co., 66 N.Y.S. 626, 54 App.Div. 345; 
Foster Bros. Mfg. Co. v. Ideal Bed- 
ding Co. of Rochester, 244 N.Y.S. 657, 
138 Mise. 34; Yellow Cab Corpora- 
tion of Rochester v. Korpeck, 198 N. 
Y.S. 864, 120 Mise. 499; American 
Yellow Taxi Operators v. Quinn, 194 
N.Y.S. 623, 118 Mise. 299; Collier v. 
Jones, 120 N.Y.S. 991, 66 Misc. 97 
[mod 125 N.Y.S. 1116, 140 App.Div. 
911]; Bolen, ete, Mfg. Co. v. Jon- 
asch, 60 _N.Y.S..555, 29 Misc. 99; Jer- 
ome v. Johnson, 59 N.Y.S. 859; Clif- 
ton Mfg. Co. v. Crawford-Austin Mfg. 
Co., (Tex.Civ.App.) 12 S.W.(2d) 1098; 
Read v. Richardson, 45 L.T.Rep.N.S. 
Ae Lefebvre v. Landry, 5 Que.Pr. 

[ec] Preliminary injunction denied 
in particular cases.—Elbers v. Chica- 
go Printed String Co., 39 F.(2d) 315; 
Williamson Candy Co. v. Ucanco 
Candy Co., 297 EF. 454; Manners v. 
Triangle Film Corp., 247 F. 301, 159 
C.C.A. 395 [rev 244 F. 293]; Clip Bar 
Mfg. Co. v. Steel Protected Concrete 
Co., °213. EF (223, 129° C.CA. 567 [aft 
209 F. 874]; L. E. Waterman Co. v. 
Modern Pen Co., 183 F. 118, 105 C. 
C.A. 408; Société Anonyme, etc., Ben- 
edictine v. Hygrade Wine Co., 173 F. 
796 (where the article sold by de- 
fendant bore a label which conform- 
ed to an order of court made in a 
suit by complainant against the man- 
ufacturer); William Wrigley, Jr., Co. 
v. Grove Co., 161 F. 885; Oliver Type- 
writer Co. v. American Writing Mach. 
Co., 156 F. 177; American Brewing 
Co. v. Bienville Brewery, 153 F. 615; 
Lamont & Co. v. Hershey, 140 F. 
763; Temple v. Gordon, 159 P. 983, 
31 Cal.App. 127; Lies v. Daniel; 8 S. 
BE. 432, 82 Ga. 272; Hill Bread Co. v. 
Goodrich Baking Co., (N.J.Ch.) 89 A. 
863; Eagle Embossing Co. v. New 
York Leather Embossing Co., 223 N. 
Y.S. 293, 129 Misc. 647; Whiting Mfg. 
Co. v. Joseph H. Bauland Co., 56 N. 
Y.S. 114, 28 N.Y.Civ.Proc. 230, note; 
Dallas Plumbing Co. v. Dallas Coun- 
ty Plumbing Co., 253 S.W. 308; Brew- 
ster Transport Co. v. Rocky Mountain 
Tours, etc., Co., (Alta.) [1929] 4 Dom. 
L.R. 413. 

Laches as ground for denial of pre- 
liminary injunction see supra § 227. 


39. U.S.—Guerlain Perfumery Cor- 
poration of Delaware v. Klein, 56 FF. 
(2d) 439; Canadian Club Corporation 
v. Canada Dry Ginger Ale, 46 F.(2d) 
964; Coty, Inc v. Leo Blume, Inc., 
24 F.(2d) 924; Flintkote Co. v. Phil- 
ip Carey Co., 138 F.(2d) 850; National 
Commodities Co. v. Viret, 296 F. 664; 
Kelly-Springfield Tire Co. v. Kelley 
Tire, etc., Co., 276 F. 826; Meccano, 
Limited v. John Wanamaker, New 


stances of the particular case.?8 
junction will not usually be granted to restrain in- 
fringement of a trade-mark, or unfair competition, 
unless the right thereto is clear and free from rea- 
sonable doubt,*® and, where plaintiff’s title or right 
is in doubt or dispute, relief will not be granted 
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A preliminary in- 


York, 250 F. 450, 162 C.C.A. 520 [cert 
gr 39 S.Ct. 10, 248 U.S. 554, 63 L.Ed. 
419, and aff. 40 S.Ct. 468, 253 U.S. 
136, 64 L.Ed. 822 (rev 241 F. 133)]; 
Richmond Hosiery Mills v. Julius 
Kayser & Co., 204 F. 778, 123 C.C/A. 
590; Anargyros v. Anargyros, 167 F. 
753, 98 C.C.A. 241; Moore vy. Auwell, 
158 F. 462 (must be a clear case); 
Oliver Typewriter Co. v. American 
Writing Mach. Co., 156 F. 177; Hall 
Signal Co. vy. General R. Signal Co., 
153 F. 907; Lamont v. Hershey, 140 
F. 768; H. Mueller Mfg. Co. v. A. Y. 
McDonaly, ete., Mfg. Co., 132 F. 585; 
Van Camp Packing Co. v. Cruikshanks 
Bros. :Co;, 90 F. 814,83 C:CiA. 280% 
Morgan Envelope Co. v. Walton, 86 
F. 605, 30 C.C.A. 383 [cert den 18 
S.Ct. 949, 171 U.S. 686]; American 
Cereal Co. v. Eli Pettijohn Cereal Co., 
UGGS 302,22 CrOvAw236. spate adobe 


903]; French y. Alter, ete., Co., 74 
F. 788; Goldstein v. Whelan, 62 F. 
124; Portuondo vy. Monne, 28 F. 16; 


Leclancha Battery Co. v. Western 
Electric Co., 21 F. 538; Coffeen v. 
Brunton, 5 F.Cas.No. 2,947, 5 McLean 
256; Fairbanks v. Jacobus, 8 F.Cas. 
No. 4,608, 3 Ban.&A. 108, 14 Blatchf. 
337; Frese v. Bachof, 9 F.Cas.No. 5,- 
109, 18 Blatchf. 234; Walker v. Reid, 
29 F.Cas.No. 17,084. 


Ga.—Foster v. Blood Balm Co., 3 
S.E. 284, 77 Ga. 216; Ellis v. J.°H. 
Zeilin & Co., 42 Ga. 91. 


Md.—Smith-Dixon Co. v. 
59 A. 401, 100 Md. 110. 


N.J.—Auto Hearse Mfg. 
Bateman, (Ch.) 109 A. 735. 


N.Y.—Selchow v. Baker, 93 N.Y. 59, 
45 Am.R. 169; Elliott Service Co. v. 
Dispatch Photo News Service Co., 189 
N.Y.S. 459, 197 App.Div. 615; See- 
man v. Zechnowitz, 121 N.Y.S. 125, 
136 App.Div. 937; Commercial Ad- 
vertiser Assoc. v. Haynes, 49 N.Y.S. 
938, 26 App.Div. 279; Société des 
Huiles, etc. v. Rorke, 31 N.Y.S. 51, 82 
Hun 611; Keasbey v. Brooklyn Chem- 
ical Works, 16 N.Y.S.-318, 61 Hun 627 
[rev 21 N.Y.S. 696, 67 Hun 648 (rev 
37 N.E. 476, 142 N.Y. 467, 40 Am.S. 
R. 623)]; Foster v. Webster Piano 
Co., 18 N.Y.S. 328, 59 Hun 624; Sam- 
uel v. Berger, 24 Barb. 163, 13 How. 
Pr. 342, 4 Abb.Pr. 88; —~Amoskeag Mfg. 
Co. v. Spear, 4 N.Y.Super. 599, 7 N.Y. 
Leg.Obs. 801; Merrimack Mfg. Co. 
v. Garner, 4 E.D. Smith 387, 2 Abb. 
Pr. 318; Rogers Silverware Redemp- 
tion Bureau v. Rogers Silver Premi- 
um Bureau, 233 N.Y.S. 286, 133 Misc. 
676; Luxor Cab Mfg. Corporation v. 
Leading Cab Co., 211 N.Y.S. 886, 125 
Mise. 764; Ajax Tool Co. v. Buchal- 
ter Tool Co., 211 N.Y.S. 241, 125 Misc. 
752; Motor Boat Pub..Co. v. Motor 
Boating Co., 107 N.Y.S. 468, 57 Misc. 
108; Lavanburg v. Pfeiffer, 52 N.Y.S. 
801, 28 Mise. 577; Whiting Mfg. Co. 
v. Joseph H. Bauland Co., 56 N.Y.S. 
114, note, 28 N.Y.Civ.Proc. 230; Fet- 
ridge v. Merchant, 4 Abb.Pr. 1564; 
Wolfe v. Goulard, 18 How.Pr. 64; 
Partridge v. Menck, 2 Sandf.Ch. 622 
[aff 2 Barb.Ch. 101, 47 Am.D. 281, 5 


Stevens, 


Comey 


ee 94 (aff How.App.Cas. 
Pa.—Platt v. Stackhouse, 2 Pa. 
Dist. 601. 


Wis.—Marshall v. Pinkham, 9 N. 
W. 615, 52 Wis. 572, 88 Am.R. 756. 


Eng.—Mitchell v. Henry, 15 Ch.D. 
181; Bovill v. Crate, L.R. 1 Eq. 388; 
Perry v. Truefitt, 6 Beav. 66, 49 Re- 
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until such title or right is shown on a subsequent 
hearing on pleadings and proofs, or established at 
law, as the nature of the case and the practice of 


print 749; Spottiswoode v. Clarke, 1 
Coop.t.Cott. 254, 47 Reprint 844, 2 
Phil. 154, 22 Eng.Ch. 154, 41 Reprint 
900; London, etc., Law Assur. Soc. 
v. London, etc., Joint-Stock L. Ins. 
Co., 11 Jur. 938; Isaacson v. Thomp- 
son, 41 L.J.Ch. 101; Purser v. Brain, 
17 L.J.Ch. 141; Pidding v. How, 

Sim. 477, 8 Eng.Ch. 477, 59 Reprint 
190; Mottley v. Downmann, 3 Myl1.& 
C. 1, 14 Eng.Ch. 1, 40 Reprint 824; 
Green v. Rooke, 7 L.J. Notes of Cas. 


“Tt is a general rule that prelimi- 
nary injunctions should not be grant- 
ed except in a clear case nor if there 
is a substantial doubt as to plaintiff's 
right thereto, for,-in a sense, much, 
if not all, of the relief plaintiff seeks 
at the trial, is thus granted in ad- 
vance, on affidavits.” Guerlain Per- 
fumery Corp. v. Klein, 56 F.(2d) 439. 


[a] Doubts must be resolved in 
favor of defendant.—Auto Hearse 


Mfg. Co. v. Bateman, (N.J.Ch.) 109 
Jokes TSHeys 
[b] Where both validity and in- 


fringement are doubtful, a prelimi- 
nary injunction will not be granted, 
in a suit for infringement of a trade- 
mark. Esta Co. v. Burke, 257 F. 743. 


[ec] Rule applied.—(1) Talcum 
powder and bottles of scent, bearing 
the trade-names “Narcisse Jaune” 
and ‘“Narcisse de Chine” in orna- 
mented containers, are not so evi- 
dently in imitation of plaintiff's black 
containers bearing trade-name ‘Nar- 
cisse Noir’ as ‘to warrant prelimi- 
nary injunction restraining the use 
of such containers. Caron Corpora- 
tion v. V. Vivaudou, Inc., 4 F.(2d) 
995. (2) Where, since the publica- 
tion of the story on which plaintiff's 
photoplay was based, the title has 
been twice used by other photoplays, 
a preliminary injunction cannot rest 
on the speculation that people who 
saw two exhibitions of plaintiff’s play 
may recommend it to others, who 
may go to defendant’s play supposing 
it to be the one recommended. In- 
ternational Film Service Co. v. As- 
sociated Producers, 273 F. 585. (3) 
Where complainant’s patent for one 
feature of a mechanical toy outfit 
was invalid, it is not entitled to pre- 
liminary injunction, restraining de- 
fendant from selling similar outfits 
under a different name and in pack- 
ages which did not simulate those 
of complainant, although manuals of 
instruction for making the toys fur- 
nished with the outfit sold by defend- 
ant were, in the very nature of 
things, more or less like those of 
complainant, which were copyright- 
ed. Meccano, Limited v. John Wana- 
maker, New York, 250 F. 450, 162 C.C. 
A. 520 [cert gr ‘39 S.Ct. 10, 248 U.S. 
554, 63 L.Ed. 419, and aff 40 S.Ct. 4638, 
253 U.S. 136, 64 L.Hd. 822 (rev 241 F. 
133)]. (4) On motion in a federal 
court for a preliminary injunction in 
a suit, within the jurisdiction of the 
court, for infringement of a register- 
ed trade-mark, where the affidavits 
show ‘that the trade-mark is invalid 
because anticipated, the court will 
not retain jurisdiction and grant an 
injunction, the case being doubtful, 
although the affidavits disclose a case 
of unfair competition. Goldstein v. 
Whelan, 62 F. 124. (5) In an action 
to enjoin the use of certain business 
forms by a former employee of plain- 
tiff, injunction pendente lite will be 
denied, it being disputed whether the 
forms were devised by plaintiff's 


president or by the employee. Rob- 
ert S. Denham Co. v. Salt, 143 N.Y.S. 
892, 159 App.Div. 881. (6) Where a 
corporation, acquiring for a _consid- 
eration the business name of an in- 
dividual who had so used his name 
in a business as to render the busi- 
ness useless without it, permitted the 
individual to maintain a_ separate 
business, using his name in styling 
it, the corporation was not entitled 
to a preliminary injunction to re- 
strain the transferee of the individu- 
al’s business after his death. _John 
H. Woodbury Dermatological Insti- 
tute v. Woodbury, 120 N.Y.S. 638. 


[d] Right held doubtful and pre- 
liminary injunction properly denied. 
—Set-O-Type Co. v. American Multi- 
graph Co., 55 F.(2d) 800; Art Metal 
Works v. Auto Match Corporation, 36 
F.(2d) 954 [cert den 50 S.Ct. 351, 281 
U.S. 746, 74 L.Ed. 1158]; Elliott Ad- 
dressing Mach. Co. v. Addressing 


Typewriter Stencil Corporation, 31 
F.(2d) 282; Dodge Bros. v. East, 8& 
F.(2d) 872; National Commodities 


Co. v. Viret, 296 EF. 664; Crescent 
Tool Co. v. Kilborn & Bishop Co., 
247 FB. 299, 159 C.C.A. 393; Rudge- 
Whitworth v. Houk Mfg. Co., 221 F. 


678; Ben Levy Co. v. Tetlow, 209 F. 
139; Goldsmith Silver Co. v. Savage, 
206 F. 1001; B. V. D. Co. v. Kommel, 


200 F. 559, 119 C.C.A. 39; National 
Washboard Co. v. Goldstein, 198 F. 
68, 117 C.C.A. 176; American Chicle 
Co. v. W. J. White Chicle Co., 196 F. 
977; Taylor Provision Co. v. Gobel, 
180 F. 9388; Seeger Refrigerator Co. 
v. Parks, 178 F. 283 (use of word 
“syphon” in connection with refrig- 
erators); Holeproof Hosiery Co. v. 
Wallach Bros., 172 F. 859, 97 C.C.A. 
263 [mod and aff 167 F. 373]; An- 
argyros & Co. v. Anargyros, 167 F. 
758; 93 (C.C.A.241;:. Carter v.,.Caxter, 
Electric Co., 119 S.E. 737,156 Ga. 297 
(use of personal name of one of the 
petitioners to designate corporation) ; 
L, Sonneborn Sons v. Storm Water- 
proofing Corporation, 222 N.Y.S. 624, 
129 Mise. 796; Star Co. v. Wheeler 
Syndicate, 155 N.Y.S. 782, 91 Misc. 
640 (use of words ‘Mutt and Jeff” in 
connection with cartoons). 


Doubt as ground for denying: 


Permanent injunction in trade-mark 
cases see infra § 265. ~ 


Preliminary injunction generally see 
Injunctions § 16. 


40. A. Leschen, etc., Rope Co. v. 
Broderick, etce., Rope Co., 123 F. 149 
[Laff 26 S.Ct. 425, 201 U.S. 166, 50 L. 
Ed. 710]; Samuel v. Berger, 24 Barb. 
(N.Y.) 163, 138 How.Pr. 342, 4 Abb. 
Pr. 88; Amoskeag Mfg. Co. v. Spear, 
4 N.Y.Super. 599, 619, 7 N.Y.Leg.Obs. 
301; Merrimack Mfg. Co. v. Garner, 
Sun eSmith) (N.Y. avasia La oA DOs re 
318; Wolfe v. Goulard, 18 How.Pr. 
(N.Y.) 64; Partridge v. Menck, 2 
Sandf.Ch. 622 [aff 2 Barb.Ch. 101, 47 
Am.D. 281, 5 N.Y.Leg.Obs. 94 (aff 
How.App.Cas. 547)]; Pidding = v. 
How, 8 Sim. 477, 8 Eng.Ch. 477, 59 
Reprint 190. 


“By our present practice, I cannot 
direct an action at law to enable the 
plaintiffs to establish their right, for 
if I rightly understand the provisions 
of the Code, the present suit is such 
an action, and in reality every com- 
plaint, whatever the nature of the 
facts set forth, or the relief that is 
sought, is at once a declaration at 
law, and a bill in equity. I can give 
to the defendants, however, the bene- 
fit of the general rule, by so modify- 
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the court may require.*® But, where plaintiff’s right 
and defendant’s infringement or unfair competition 
are clearly shown,*! or where it is manifest on the 


ing the injunction as not to restrain 
them from using the .. . [trade- 
mark], until the legal right of the 
plaintiff shall have been established 
by the verdict of a jury in this suit.” 
Amoskeag Mfg. Co. v. Spear, supra. 


[a] Decision of commissioner of 
patents.—A court should not grant a 
preliminary injunction against the 
infringement of a trade-mark until 
complainant’s right thereto has been 
judicially determined, and the deci- 
sion of the commissioner of patents 
in favor of such right in an interfer- 
ence declared between him and an- 
other applicant for registration, un- 
der the limited authority given 
therefor by Act March 8, 1881. § 8 [21 
St. at L. 503], is not such a judicial 
determination. A. Leschen, etc., 
Rope Co. v. Broderick, ete., Rope Co., 
123 F. 149 [aff 26 S.Ct. 425, 201 U-S. 
166, 50 L.Ed. 710}. 


apne of final injunction see infra § 


41. U.S.—Baldwin v. Grier Bros. 
Co.,,210 F. 560; Margarete Steiff v. 
Bing, 206 F. 900, 124 C.C.A. 560; Co- 
ca-Cola Co. v. Nashville Syrup Co., 
200 F. 153; Borden’s Condensed Milk 
Co. v. Borden Ice Cream Co., 194 F. 
554 [rev on ground that right to re- 
lief was not established 201 F. 510, 
121 C.C.A. 200]; American Pin Co. 
v. Berg Bros., 188 F. 683; Wm. A. 
Rogers v. Cohannet Silver Co., 186 F. 
241; Dwinell-Wright Co. v. Co-Oper- 
ative Supply Co., 148 F. 242; Cali- 
fornia Fig-Syrup Co. v. Clinton E. 
Worden & Co., 86 F. 212; Scheuer v. 
Muller; 74) Bi 222535 205 (6. CuAl tes 
American Grocery Co. v. Sloan, 68 F. 
539; G. G. White Co. v. Miller, 50 F. 
277; Price Baking-Powder Co. v. 
Fyfe, 45 F. 799; Battle v. Finlay, 45 
F. 796; Moxie Nerve Food Co. v. 
Beach, 33 F. 248; Moxie Nerve Food 
Co. v. Baumbach, 32 F. 205; Estes 
v. Leslie, 29 F. 91; Symonds v. 
Greene, 28 F. 834; Carroll-v. Ertheil- 
er, 1 F. 688;. Apollinaris Brunnen v. 
Somborn, 1 F.Cas.No. 496, 14 Blatchf.- 
380; Filkins v. Blackman, 9 F.Cas.No. 
4,786, 13 Blatchf. 440; Frese v. 
Bachof, 9 F.Cas.No. 5,109, 13 Blatchf. 
234; Hostetter v. Vowinkle, 12 F.Cas. 


No. 6,714, 1 Dill. 829; Walton wv: 
Crowley, = {29 "ER'@asiNo. © Liss ees 
Blatchf. 440. . 


La.—Marcev v. Mandich, 103 So. 
389, 158 La. 15. 


Md.—Robertson vy. 
591, 33 Am.R. 328. 


N.J.—Yellow Cab Co. 
(Ch.) 144 A. 11. 


N.Y.—Kallus v. Bimblick Toy Mfg. 
Co., 241 N.Y.S. 105, 229 App.Div. 313; 
Gotham Silk Hosiery Co. v. Reingold, 
210 N.Y.S. 38, 213 App.Div. 237; El- 
liott Service Co. v. Dispatch Photo 
News Service Co., 189 N.Y.S. 459, 197 
App.Div. 615; Seeman v. Zechnowitz, 


Berry, 50 Md. 


v. Knox, 


121 N.Y.S. 125, 136 App.Div. 937; 
Kassel v. Jeuda, 70 N.Y.S. 480, 61 
App.Div. 613 (copy dictated from 


plaintiff's label); Rorke v. Société 
des Huiles, etc, 43 N.Y.S. 548, 14 
App.Div. 173;  Baeder v. Baeder, 5 
N.Y.S. 123, 52 Hun 170, 1 Silv.Sup. 73; 
Knox Hat Co. v. Self-Service Milli- 
nery Stores, 245 N.Y.S. 11, 138 Misc. 
426 [aff 236 N.Y.S. 832; 227 App.Div. 
716]; Great Atlantic & Pacific Tea 
Co. v. A. & P. Meat Market, 244 N.Y. 
S. 535, 188 Misc. 224; P. J. Tierney 
Sons v. Tierney Bros., 224 N.Y.S. 144, 
130 Misc. 428; Frohman y. Payton, 
68 N.Y.S. 849, 34 Misc. 275; Partridge 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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case made,*? or shown at least prima facie,*® that 
plaintiff would be entitled to relief at first hearing, 
a preliminary injunction should be granted, even 
where the allegations of the complaint are denied 
by a verified answer;** and its refusal is an abuse, 
or an improvident exercise, of the court’s discre- 
tion.*® So, since the law of trade-marks is a part 
of the broader law of unfair competition,+® where 
plaintiff prays an injunetion for infringement of a 
trade-mark and makes out a prima facie case of un- 
fair competition, the court may, at a preliminary 
hearing, and without passing on the validity of the 
trade-mark, issue a temporary injunction based on 
unfair competition.47 In same eases it has been held 
that a preliminary injunction will be granted where 
there is some evidence that defendants passed off 
their goods as those of plaintiff.48 Where plaintiff’s 
title to a trade-mark is res judicata, or at least es- 
tablished by a prior adjudication, and infringement 
is admitted or clearly shown, a preliminary injunc- 
tion should be granted,*® although it has been held 
that a decision of the patent office awarding plain- 
tiff priority in the use of a trade-mark, rendered on 
a transcript of testimony taken before a notary pub- 
lic, will not prevail on application for a preliminary 
injunction, where there are affidavits which were not 
before the patent office.©° On the other hand, a 
preliminary injunction against unfair competition 


Mercev v. Mandich, 103 So. 389, 158 
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will be denied where the article sold by defendant 
bears a label which conforms to an order of court 
in a suit by complainant against the manufacturer.®1 
An injunction may be denied where the affidavit filed 
by plaintiff is indefinite,®? and, if the affidavits are 
conflicting on a material matter of fact, a preliminary 
injunction may be denied and the question reserved 
for the final hearing.5? A preliminary injunction 
may also be granted with full reservation of all 
questions for final hearing,®¢ and a preliminary in- 
junction granted may be continued until the trial 
or further order, in the absence of any ground for 
dissolving it.55 On the motion it is improper to pass 
on the merits of an affirmative defense.®® Prelimi- 
nary injunctions will usually be dissolved on the 
coming in of an answer denying the fact and equity 
of the bill.57 But mere affidavits denying the equity 
of the bill, without an answer, are not necessarily suf- 
ficient to defeat a motion for injunction.5® Where 
plaintiffs right to relief has been adjudicated by 
an interlocutory decree and the case is sent to a 
master to determine the damages and profits, such 
right is not open to investigation before the master,®® 
and a motion to modify the decree so as to make it 
conform to the facts found by the master is addressed 
to the discretion of the court.®° 


[§ 262] (b) Matters Considered in Determination 
of Application.*: The absence of fraudulent in- 


v. Menck, 2 Sandf.Ch. 622 [aff 2 Barb. 52. Charles R. De Bevoise Co. v. 
Ch. 101, 47 Am.D. 281, 57 N.Y.Leg. | La. 15. And see cases passim supra|H. & W. Co., 60 A. 407, 69 N.J.Eq- 
Obs. 94 (aff How.App.Cas. 547)]. note 41. 114, ‘3 

[a] Rule applied.—Where plain- [a] Affidavit indefinite as to time. 


Pa.—Arthur v. Howard, 19 Pa.Co. 
81. 


Wis.—Hill v. Lockwood, 22 N.W. 
581, 62 Wis. 507. 


Ieng.—Croft v. Day, 7 Beav. 84, 29 
Eng.Ch. 84, 49 Reprint 994; Radde 
v. Norman, L.R. 14 Eq. 348; Read v. 
Richardson, 45 L.T.Rep.N.S. 54; Far- 
row & Co. v. Segfried & Sons, Lim., 
38 Rep.Pat.Cas. 114. 


42. National Picture Theatres v. 
Foundation Corp., 266 F. 208; Rosen- 
berg v. Rosenthal, 238 N.Y.S. 62, 135 
Misc. 282. 


[a] “Where it is seen that the ul- 
timate outcome of the suit will be in 
favor of the plaintiff, it is the duty of 
the court to issue a preliminary in- 
junction.” Rosenberg’ v. Rosenthal, 
238 N.Y.S. 62, 65, 135 Misc. 282. 


43. Pepsodent Co. v. Fergusson, 
48 F.(2d) 910; Coca-Cola Co. v. 
American Druggists’ Syndicate, 200 
E107. 


44, Lutz v. Western Iron, etc., Co., 
213 P. 962, 190 Cal. 554. 


[a] MTllustration.—Where it ap- 
peared from positive averments that 
plaintiff was first in engaging in 
business under a particular name, 
and had been conducting his business 
for six or seven years before defend- 
ants entered the field, and had ex- 
pended much time and energy in 
building up his business, he is enti- 
tled to a temporary injunction 
against the use by defendants of 
that name, notwithstanding a denial 
by their verified answer of the allega- 
tions of his complaint. Butz N; 
Western Iron & Metal Co., 213 P. 
962, 190 Cal. 554. 


45. National Picture Theatres v. 
Foundation Corporation, 266 F. 208; 
Samson Cordage Works v. Puritan 
Cordage Mills, 211 F. 603, 128 C.C.A. 
203, L.R.A.1915F 1107 [rev 197 F. 205]; 
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| tiff conducted a restaurant for five 


years under the name of ‘Marble 
Hall Branch,” refusal to grant pre- 
liminary injunction to restrain use 
by defendants of the trade-name 
“Marble Hall Branch No. 3,” to des- 
ignate their restaurant business two 
blocks away, is error. Marcev v. 
Mandich, 103 So. 389, 158 La, 15. 


46. See supra § 28. 


47. -Coty,: inc, ov. Parfums) De 
Grande Luxe, 298 F. 865 [aff 292 F. 
319, and cert den 45. S.Ct. 94, 266 U.S. 
609, 69 L.Ed. 466]. 


48. Aberfoyle Mfg. Co. v. Wohl, 
South & Co., 297 F. 223. 


49. Atwater v. Castner, 88 F. 642, 
90 F. 828, 32 C.C.A. 77, 602; Symonds 
v. Greene, 28 F. 834; Hanford v. 
Westcott, 11 F.Cas.No. 6,022, 16 Off. 
Gaz. 1181 (deeision in interference 
proceeding in patent office on appli- 
cation for registration); Ricker v. 
Leigh, 77 N.Y.S. 540, 74 App.Div. 138 
(plea of guilty in prior criminal 
prosecutions); Rorke v. Société des 
Huiles, etc., 43 N.Y.S. 548, 14 App. 
Div. 173. See also Carmel Wine Co. 
v. Palestine Hebrew Wine Co., 161 F. 
654 (prior adjudication of other 
trade-marks similarly used). 


{a] Previous adjudication of state 
court.—The federal court in a trade- 
mark infringement proceeding prop- 
erly granted preliminary injunction 
in accordance with previous adjudi- 
cation of the state court. Canadian 
Club Corporation v. Canada Dry Gin- 
ger Ale, 46 F.(2d) 964. 


Effect of prior decision generally 
see infra § 272. 


50. National Commodities Co. v. 
Viret, 296 F. 664. 


51. Société Anonyme, etc., Bene- 
giclee v. Hygrade Wine Co., 173 F. 
796. 


—An affidavit merely stating that 
plaintiff had used the name or mark 
“for a long time” is too indefinite for 
judicial action. Charles R. De Be- 
voise Co. v. H. & W. Co., 60 A. 407, 
69 N.J.Eq. 114. 


53. Société Anonyme du _ “Filtre 
Chamberland Systéme Pasteur. v. 
Consolidated Filters Co., 248 F. 358; 
National Starch Co. v. Koster, 146 F. 
259; Lavanburg v. Pfeiffer, 52 N.Y.S. 
801, 23 Misc. 577. 


54. Moxie Nerve Food Co. v. Mo- 
dox Co., 153 F. 487 [aff 162 F. 649, 89 
C.C.A. 441] (applying Wm. G. Rog- 
ers Co. v. International Silver Co., 
118 BF. 133, 55 C.C. A, 83). 


55. Yellow Cab Co. v. Creasman, 
117 S.E. 787, 185 N:C. 551; 28° Asda R. 
109; Heusner v. Baugher, 94 A. 225, 
248 Pa. 536; Roe & Co. v. Aircraft 
Disposal Co., 37 Rep.Pat.Cas. 249. 


[a] Thus, where the owner of a 
taxicab line had built up a reputation 
and good will for his business, which 
used taxicabs painted yellow, a tem- 
porary injunction against use of sim- 
ilar taxicabs by another will be con- 
tinued until the final hearing. Yel- 
low Cab Co. v. Creasman, 117 S.B. 
{85 180 INECenD Dd, a2. 8)Acduakes LOG. 


56. Blackwell v. Armistead, 3 F. 
Cas.No. 1,474, 3 Hughes 163. 


57. Tucker Mfg. Co. v. Boyington, 
24 F.Cas.No. ‘14,229, 9 Off.Gaz. 455; 
McVey v. Brendle, 5 lLanc.L.Rev- 
(Pa.) 350. 

58. Walton v. Crowley, 29 F.Cas. 
No. 17,133, 3 Blatchf. 440 (bill cor- 
roborated by affidavit not denied). 

59. Nelson v. J. H. Winchell & 
Co., 89 N.E. 180, 203 Mass. 75, 23 
L.R.A.N.S. 1150. 

60. Nelson v. J. H. Winchell & Co., 
supra. 


61. aches as ground for denial of 
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tent, the financial responsibility of defendant, and 
other like considerations®? sueh as inequitable con- 
duct on the part of plaintiff,* may be taken into 
account in granting or denying a preliminary in- 
So, where the granting of such relief 
would tend to deceive the publie, it will be denied.** 
But, while defendants’ affidavits on motion for pre- 
liminary injunction to restrain unfair competition, 
that they had not intentionally or fraudulently done 
anything to injure plaintiff or deceive the public, may 
be received as facts, so far as intentions are con- 
cerned, it is for the court to determine whether de- 
fendants’ acts, admittedly done, were calculated 


junction. 


to deceive the public.®® 


Relative inconvenience or injury. The principle, 
usually deseribed as the balance of convenience, that, 
in ruling on an application for a preliminary injune- 


preliminary injunction see supra § 
Tha 


62. Celotex Co. v. Insulite Co., 39 
¥.(2d) 213; H. Mueller Mfg. Co. v. 
A. Y. McDonaly, etc., Mfg. Co., 132 F. 
585; Lies v. Daniel, 8 S.B. 432, 82 
Ga. 272; Foster v. Blood Balm Co., 3 
S.E. 284, 77 Ga. 216; Hill Bread Co. 
Vv. oo Baking Co., (N.J.Ch.) 89 
A. 863. 


[a] Good faith of defendant 
charged with unfair competition in 
eircularizing trade precluded tempo- 
rary injunction. Celotex Co. v. In- 
’ sulite Co., 39 F.(2d) 213. 


[b] Solvency of defendant and 
absence of fraud.—Although the fact 
that defendant was amply solvent 
would not prevent an injunction for 
unfair competition, yet where there 
was no evidence of any intent to de- 
fraud, or that there had been any de- 
ception or damages, the court should 
be cautious in issuing a preliminary 
injunction where defendant is amply 
solvent. Hill Bread Co. v. Goodrich 
Baking Co., (N.J.Ch.) 89 A. 863. 


63. Estes v. Worthington, 22 FE. 
822, 23 Blatchf. 65; Brown v. Dosch- 
er, 20 N.Y.S. 900, 66 Hun 626. 


[a] Tllustrations.—(1) Where 
complainants refused to recognize 
the rights of a foreigner, the original 
proprietor of a trade-mark, until they 
thought it would be more profitable 
to purchase his rights in the United 
States and obtain a monopoly, it was 
held that a preliminary injunction 
would not be granted, but complain- 
ants would be left to their rights at 
final hearing. Estes v. Worthington, 
92 F. 822, 23 Blatchf. 65. (2) Where 
defendant had abandoned a device al- 
leged to infringe plaintiff's trade- 
mark before the motion for a prelim- 
inary injunction was heard, and al- 
leged in his affidavits that plaintiffs 
themselves were guilty of attempting 
to mislead the public by a statement 
shown to have been false, it was held 
that a preliminary injunction should 
not be granted. Brown v. Doscher, 
20 N.Y.S. 900, 66 Hun 626. 


64. Underhill v. Schenck, 187 N.Y. 
S. 589, 114 Misc. 520. 


[a] Tllustration.—Where one 
granted the right to translate a play 
into English and perform it in such 
language adopted a title for the play, 
not a translation of the author’s title, 
and produced it under such title, one 
subsequently acquiring the moving 
picture rights will not be enjoined 
from using the same title, as such 
relief would tend to deceive the pub- 
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tion, the court will consider the relative ineconveni- 
énee or injury which the parties would sustain by 
the granting or denial of the application®® is recog- 
nized as specially applicable in infringement cases.** 
Under this rule, the court will ordinarily grant the 
injunction if it appears that refusal thereof would 
cause plaintiff great injury or inconvenience and 
that the granting thereof would result in but little 
injury or inconvenience to defendant;** but, in a 
doubtful case, a preliminary injunction will be de- 
nied where it would cause greater inconvenience or 
injury to defendant should he ultimately prevail 
than would result to plaintiff from its denial in 


case he should finally prevail.®® 


lic as to the identity of the spoken 
play with the picture play. Under- 
hill v. Schenck, 187 N.Y.S. 589, 114 
Misc. 520. 


65. Auto Hearse Mfg. Co. v. Bate- 
man, (N.J.Ch.) 109 A. 735. 


66. See Injunctions § 65. 


67. Samson Cordage Works v. 
Puritan Cordage Mills, 211 F. 603 
[rev on other grounds 197 F. 205, 
and aff 194 F. 573]; Stirling Silk 
Mfg. Co. v. Sterling Silk Co., 46 A. 
199, 59 N.J.Eq. 394. 


68. Elliott Addressing Mach. Co. 
v. Addressing Typewriter Stencil 
Corporation, 31 F.(2d) 282; United 
Cigar Stores Co. of America v. Unit- 
ed Confectioners, 113 A. 226, 92 N.J. 
Eq. 449, 17 A.L.R. 779 [aff 111 A. 603, 
92 N.J.Eq. 56]; Rogers Silverware 
Redemption Bureau v. Rogers Silver 
Premium Bureau, 233 N.Y.S. 286, 133 
cee 676; Arkin v. Polinsky, 32 Man. 


[a] Rule appliedimWhere the 
facts, established beyond question at 
a hearing on a rule to show cause 
why a preliminary injunction pen- 
dente lite to restrain unfair trade and 
competition should not issue, render 
it extremely unlikely that a different 
view will prevail at a final hearing, 
and where compliance with the man- 
datory features of the preliminary 
injunction, if allowed, and restora- 
tion should the final hearing result 
in reversal, would not be either dif- 
ficult or unduly expensive, and the 
injury to complainant, if permitted 
to continue until final hearing, would 
be substantial and irreparable, a pre- 
liminary injunction may properly is- 
sue. United Cigar Stores Co. of 
America v. United Confectioners, 113 
A. 226, 92 N.J.Eq. 449, 17 A.L.R. 779 
[aff 111 A. 603, 92 N.J.Eq. 56]. 


{b] Preliminary injunction en- 
joining defendants from using plain- 
tiffs’ lists of customers will not be 
dissolved where defendants deny us- 
ing the lists and therefore cannot be 
injured by injunction. Elliott Ad- 
dressing Mach. Co. vy. Addressing 
Typewriter Stencil Corp., 81 F.(2da) 
282, 283 (“The case appears to be 
one where, on a balance of advan- 
tage, the writ should go”), 


69. Piggly Wiggly Corporation v. 
Saunders, 1 F.(2d) 572 [mod 30 RB, 
(2a) 385]; Ward Baking Co. v. Oak 
Park Baking Co., 278 F. 627; Gerson 
v. Iowa Pearl Button Co., 254 F. 363; 
Estes v. Worthington, 22 F. 822, 23 
Blatchf. 65; Stirling Silk Mfg. Co, v. 
Sterling Silk Co., 46 A. 199, 59 N.J. 
Eq. 394; Wallach Brothers v. Wal- 
lack, 192 N.Y.S. 728, 200 App.Div. 


Discontinuance of infringement or unfair competi- 
tion.?° Where the acts alleged to constitute infringe- 
ment or unfair competition have been discontinued,‘* 


169. 


[a] Rule applied.—(1) In a suit 
to restrain defendant corporation 
from using in connection with its 
goods the name of two of its princi- 
pal officers, which was also used in 
the trade-mark of complainant, 
where it appeared that defendant and 
its affiliated companies had been us- 
ing that name for years, and that no 
injury which could not be compensat- 
ed could result to plaintiff from the 
continued use until the final hearing, 
while a preliminary injunction would 
require defendant to change all of 
its advertising matter, cartons, etc., 
the preliminary injunction will not 
be granted. Ward Baking Co. v. Oak 
Park Baking Co." 278 PL'62%: (2) 
Where plaintiff and defendant pro- 
duced photoplays based on entirely 
different stories, but having the same 
title, and defendant has made seven- 
ty-four films, all of which must be 
changed if it changes the title, and 
entered into two hundred and forty 
contracts with exhibitors, and has 
advertised very widely, and a change 
of title would constitute a genuine 
hazard to its success, and some of 
the films were prepared, and some of 


the contracts let and advertisements — 


displayed, before it knew of plain- 
tiff’s claims, a preliminary injunction 
will be denied. International Film 
Service Co. v. Associated Producers, 
273 F. 585. (3) A temporary injunc- 
tion pending the trial should not be 
granted in an action to enjoin use of 
trade-name, where it would practical- 
ly put defendant out of business in 
the interim, in the absence of evi- 
dence of substantial loss to plaintiff, 
especially where there is doubt exist- 
ing as to plaintiff’s right to the ulti- 
mate remedy. Wallach Brothers v. 
— 192 N.Y.S. 723, 200 App.Div. 


[b] Delay of plaintiff and injury 
to defendant.—When delay of the 
owner of a trade-mark to prosecute 
infringers has tended to mislead the 
public, or has lulled defendant 
against whom injunction is sought 
into a false security, and a sudden 
injunction would result injuriously, 
it ought not to be granted summa- 
rily, but complainant should be left 
to his relief at final hearing. Estes 
he Worthington, 22 F. 822, 23 Blatchf. 


70. <As affecting right to final in- 
junction see infra § 266. 


71. Waterproofing Co. v. Neal 
Farnham, Inc., 188 F. 679; Billiken 
Co. vy. Baker, ete, Co., 174 5. 829 
a stopped on commencement of 
suit). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Ce rate se 
§§ 262-264] 


and defendant does not intend to resume the use 
of plaintiff’s mark or label,?? especially where it is 
doubtful whether plaintiff is the proper party to 
sue,‘* a motion for a preliminary injunction will be 
denied, with leave to renew the motion should de- 
fendant again use the mark or label.74 
said, however, that the right of a defendant to avoid 
an injunction because he has ceased to infringe is 
always eonditioned on his showing affirmatively 
that he has wholly abandoned the business,?®> and 
that “even then courts have often thought that as 
the writ cannot harm him, and as it may protect 
A modification of 
defendant’s mark on a package before suit brought, 
so as to remove the more objectionable features, 
will not prevent the issuance of a preliminary injunc- 


the plaintiff, it should issue.”7® 


tion.?7 


[a] Cessation of alleged infringe- 
ment may be considered on applica- 
tion for preliminary injunction, La- 
mont y. Hershey, 140 F. 768. 


72. Coane v. Netter, 188 F. 681. 


73. Billiken Co. v. Baker & Ben- 
net Co., 174 F. 829. 


74 Coane v. Netter, 188 F. 681; 
Waterproofing Co. v. Neal Farnham, 
Ine, 188k. 679: 


ears Wesson vy. Galef, 286 F. 621, 


76. Wesson y. Galef, supra. 


77. Dwinell-Wright Co. v. Co-Op- 
erative Supply Co., 148 F. 242. 


78. Generally see Injunctions §§ 
625, 626. 


79. McGill Mfg. Co. v. Leviton 
Mfg. Co., 43 F.(2d) 607; Bernstein v. 
Danwitz, 192 F. 943. And see cases 
infra note 80 et seq. 


{a] Particular conditions imposed 
on granting relief.—(1) A prelimi- 
nary injunction may be granted on 
condition that, if the action should 
not be reached for trial within a short 
time, and if defendant consents, the 
issues shall be referred to a special 
master to hear and report, and if 
plaintiff refuses to consent to a ref- 
erence, defendant may move to va- 
eate the injunction. McGill Mfg. Co. 
v. Leviton Mfg. Co., 43 F.(2d) 607. 
(2) On motion for preliminary injunc- 
tion to restrain the use of a trade- 
mark, the court held that relief would 
be conditioned on complainant con- 
tributing to defendant’s expense in 
making changes as to his wrappers. 
Bernstein v. Danwitz, 192 F. 943. 


80. Coane v. Netter, 188 F. 681; 
Stirling Silk Mfg. Co. v. Sterling Silk 
Go.,) 46 A; 199, 59 °N.J.Eig. 394; Ro- 
manoff Cigarette Co. v. Vuccino, 118 
N.Y.S. 535; Mitchell v. Henry, 15 Ch. 
D. 181. 


[a] Bule applied.—Plaintiff man- 
ufactured and sold .cigarettes under 
the name “Romanoff” and ‘‘Salambo,” 
while defendants put up similar cig- 
arettes under the names ‘‘Ivanoff” and 
“Salome.” Defendant also imitated 
the typography of plaintiff's price 
lists, and one of plaintiff's packages, 
on which nearly all of the printing 
was covered, by a label placed over it 
transversely, was so closely imitated 
by defendant that the difference could 
be detected only by close scrutiny. In 
other respects there was hardly any 
danger of diversion of trade by sim- 
ilarity of package, and both of the 
packages were duplicates of packages 
previously designed by defendant 
marked “Russian Cigarettes,” con- 
taining Russian characters with an 
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It has been 


tive Relief.’? 
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[§ 263] (c) Conditions on Granting or Denying 
Relief.7* Terms may be imposed in granting or deny- 
ing a preliminary injunction.7® 
usual to require defendant to keep an account, or 
to give a bond, as a condition of denying a motion 
for a preliminary injunction,®® and a complainant 
may be required to give a bond as a condition of 
granting a preliminary injunction.®! 
may be required to put in their proof within a limited 
time fixed by the court as a condition of the grant- 
ing or refusal of a preliminary injunction.®2 


[§ 264] (d) Nature, Form, and Scope of Injunc- 
A preliminary injunction may be 
granted in part and denied in part.§* As in the case 
of final injunctions,®> preliminary injunctions should 
be no broader than the necessities of the case re- 


Thus it is not un- 


The parties 


quire,®* and the relief granted should conform to 


embossed eagle in different colors. It 
was held that, since defendant exceed- 
ed his rights only with reference to 
the transverse label and price lists, 
complainant would be denied an in- 
junction pendente lite on defendant’s 
giving an undertaking to answer a 
judgment in such sum as might be 
fixed; otherwise, the injunction would 
be granted as against such unlawful 
infringement. Romanoff Cigarette 
Co. v. Vuccino, 118 N.Y.S. 535. 


Generally see Injunctions § 626. 


81. Coca-Cola Co. v. Nashville Syr- 
up Co., 200 F. 153; Apollinaris Brun- 
nen v. Somborn, 1 F.Cas.No. 496, 14 
Blatchf. 380; Roberts v. Sheldon, 20 
F.Cas.No, 11,916; 8 Biss. 398, 18 Off. 
Gaz. 1277; Lord v. Lord, 25 Wkly.N. 
C. (Pa.) 4386; Lefebvre v. Landry, 5 
Que.Pr. 341. 


[a] Thus, on the granting of a 
preliminary injunction against in- 
fringement of a trade-mark, the effect 
of which, if wrongfully granted, will 
be to cause a loss to defendant not 
capable of fair approximation, it is 
competent for the court to fix a sum 
as liquidated damages, and require 
complainant to give security for its 
payment, if final relief should be de- 
nied. Coca-Cola Co. v. Nashville Syr- 
up Co., 200 F. 153. 


[b] Increasing security.—The 
eourt, on deciding that a preliminary 
injunction restraining the lawful use 
by defendant of plaintiff’s trade-mark 
could be published in the newspapers 
as an advertisement, may increase 
the security on the injunction bond. 
Lord vy. Lord, 25 Wkly.N.C. (Pa.) 436. 


22. Rushmore y. Saxon, 154 F. 213; 
J. A. Seriven Co. v. Girard Co., 140 F. 
794 [mod 148 F. 1019, 79 C.C.A. 533]; 
Roberts v. Sheldon, 20 F.Cas.No. 11,- 
916, 8 Biss. 398, 18 Off.Gaz. 1277. 


83. Final injunction see infra §§ 
267, 268. 

Preliminary injunctions generally 
see Injunctions §§ 619-624. 


84 California Crushed Fruit Cor- 
poration v. Taylor Beverage & Candy 
Co., 88 F.(2d) 885. 


85. See infra § 267. 
86. U.S.—Prestonettes, Ine. v. 
Coty, 44 S.Ct. 350, 264 U.S. 359, 68 


L.Ed. 731 [cert gr 43 S.Ct. 250, 260 
U.S. 720, 67 L.Ed. 480, and rev 285 
F. 501]; A. Y. McDonald & Morri- 
son Mfg. Co. v. H. Mueller Mfg. Co., 
183 F. 972, 106 C.C.A. 312 [mod 164 
F. 1001]; MHoleproof Hosiery Co. v. 
Wallach Bros., 172 F. 859, 97 C.C.A. 
263; Rushmore y. Saxon, 154 F. 213; 
Baglin v. Cusenier Co., 141 F. 497, 72 
C.C.A. 555 [rev 156 F. 1015]. 


Minn.—Yellow Cab Co. v. Cook’s 
Taxicab, etc., Co., 171_.N.W. 269, 142 
Minn. 120. 


N.Y.—American Yellow Taxi Oper- 
ators v. Quinn, 194 N.Y.S. 623, 118 
Biscnare: McCardell v. Peck, 28 How. 

Ne i 


Pa.—Bobrow v. Manekin, 59 Pa.Su- 
per. 334. 


Eng.—Roe & Co. y. Aircraft Dis- 
posal Co., 37 Rep.Pat.Cas. 249. 


[a] Bule applied.—(1) Prelimina- 
ry injunction, restraining imitation 
of complainant’s labels, is too broad, 
where it might prevent defendant 
from truthfully stating on his label 
the ingredients of his product. Jung 
v. Société Anonyme de la Distillerie 
de la Liqueur Benedictine de L’Ab- 
baye de Fecamp, 242 F. 267, 155 C.C. 
A. 107. (2) In a suit for infringe- 
ment of a trade-mark and to enjoin 
the use by defendant of his own name, 
the trial court did not abuse its dis- 
eretion in denying injunction pen- 
dente lite in the form askel by plain- 
tiff, which was that defendant be not 
permitted to use his name at all, 
the court permitting him to use it 
with a suffix showing that defendant 
was not connected with plaintiff. 
Goldwyn Pictures Corporation v. 
Goldwyn, 296 F. 391. (3) Where com- 
plainant compounded and sold a per- 
fumed face powder under the phrase 
“Poudre de Riz de Java,” and de- 
fendant advertised and sold a simi- 
lar powder in a_ similar  pack- 
age under a label “Javarice Pow- 
der,’”’ and also used the words ‘‘Pou- 
dre de Riz de Java” on packages 
and in advertisements, complainant 
was entitled to a preliminary injunc- 
tion against the use of the name 
“Poudre de Riz de Java,’ but such 
injunction would not prevent defend- 
ant from calling its product ‘Rice 
Powder” or “Poudre de Riz,” nor from 
adding to the name a statement that 
its product contained powder made 
from rice grown on the island of 
Java, provided such statement was 
accurate and so arranged typograph- 
ically that the word “Java” was not 
given such a degree of prominence as 
would be calculated to cause confu- 
sion between the packages of com- 
plainant and defendant. Wertheimer 
v. Batcheller Importing Co., 185 F. 
850. (4) In suit by Yellow Cab Com- 
pany to enjoin defendant’s use of 
“Yellow Cab Company,” “Yellow Tax- 
icab Company,” ‘‘Yellow Cab,” or any 
name containing the word ‘Yellow” 
in connection with its taxicab serv- 
ice, where it was found that defend- 
ant had acquired trade-name “Yellow 
Taxicab Company,” only plaintiff's 
misleading manner of using such 
words would be enjoined, leaving it 
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the state of facts existing at the time the bill is 
An order which, besides awarding an in- 
junction pendente lite, directs the marshal to take 
from defendant’s possession certain machines law- 
fully acquired unless he procured possession by 
fraud is erroneous, since the question of fraud 
should be determined only after a trial on the 
The court may, on motion, construe an 
injunctional order,’® and extend it to, and make 
it binding on, a defendant to a supplemental bill 
but a motion to broaden the 
scope of the order so as to give relief not granted 
therein will be denied, in view of the time which 
has elapsed since the original order, and the fact 
that the cause is practically ready for final hear- 
In awarding a preliminary injunction in a 


filed.8? 


merits.°8 


filed in the case;°° 


ing.?+ 


TRADE-MARKS, TRADE-NAMES, 


suit for infringement of a trade-mark, the court may 


free to use them in all ways not de- 
ceptive. Yellow Cab Co. v. Cook’s Tax- 
icab & Transfer Co., 171 N.W. 269, 
142 Minn. 120. (5) Where defendant 
had been engaged in the wholesale 
business, using a trade-name similar 
to that of plaintiffs, who were en- 
gaged in the retail business, a prelim- 
inary injunction prohibiting defend- 
ant from using his trade-name on en- 
gaging in the retail business was too 
drastic, and will be modified to per- 
mit the use of the name, if defendant 
shall state prominently in his adver- 
tisements and other printed matter 
that he is not connected with plain- 
tiff. Frances & Co., Dressmakers v. 
Cohen, 192 N.Y.S. 659, 200 App.Div. 
100. (6) A preliminary injunction 
against one who has purchased a ho- 
tel properly bearing the name of an- 
other person, prohibiting the use of 
such name, will not be extended to 
forbid a retention of such name mark- 
ed on minor articles the use of which 
with the name would be no serious 
injury to plaintiff and which would 
be valueless if their use were for- 
bidden. McCardell v. Peck, 28 How. 
Pr. (N.Y.) 120. (7) A court of equity 
will restrain by preliminary injunc- 
tion a defendant from using a label 
for a brand of cigars in which the 
word “GLAD” is printed and arrang- 
ed with other words and decorative 
features so as to imitate closely in 
general appearance a label of defend- 
ant in which the word “BOLD” is 
used as a name of a brand; but in 
awarding such injunction the court 
will not by preliminary injunction re- 
strain the mere use of the word 
“GLAD” as the name of a brand of 
cigars. Bobrow v. Manekin, 59 Pa. 
Super. 334. 


[b] Temporary injunction held 
sufficient to protect rights of public 
and complainants, while not unduly 
restricting defendants’ rightful ac- 
tivities. Wyatt v. Mammoth Cave 
Development Co., 26 F.(2d) 322. 


87. Vick Medicine Co. v. Vick 
Chemical Co., 11 F.(2d) 33 [aff 8 F. 
(2d) 49]. 


[a] Rule applied.—Pending suit 
for an interlocutory injunction de- 
fendant made some changes in the 
dress of its products, which were 
elaimed to have the effect of better 
distinguishing them from those of 
plaintiff, and, after the opinion of the 
judge was rendered, expressed a will- 
ingness to make further changes, and 
invoked the judgment of the court 
as to whether, by the proposed 
change, defendant’s products would be 
sufficiently distinguished from those 
of plaintiff. It was held that it was 
not incumbent on the. court to deal 


with a state of facts other than those 
existing at the time the bill was filed; 
and that, if the state of facts exist- 
ing at that time warranted the re- 
lief granted, changes afterward made 
could not be given the effect of ren- 
dering the decree erroneous. Vick 
Medicine Co. v. Vick Chemical Co., 11 
F.(2d) 33 [aff 8 F.(2d) 49]. 

88. Elliott Addressing Mach. Co. 
v. Addressing Typewriter Stencil 
Corporation, 31 F.(2d) 282. 


89. Chickering & Sons v. Chicker- 
ing, 198 F. 958. 


90. Chickering & Sons v. Chicker- 
ing, Supra. 


91. Chickering & Sons vy. Chicker- 
ing, Supra. 


92. Coty, Inc. v. Prestonettes, Inc., 
3 F.(2d) 984. 


93. Morton v. Morton, 148 Cal. 142, 
82 P. 664, 1 L.R.A.N.S. 660 (holding 
that the particular injunction was 
prohibitory only, and not mandatory). 


Mandatory injunctions generally 
see Injunctions §§ 5, 6, 623. 


94. Permanent injunctions gener- 
ally see Injunctions §§ 3, 11-15. 


95. U.S.—McLean vy. Fleming, 96 
U.S. 245, 24 L.Ed. 828; De Nobili Ci- 
gar Co. v. Nobile Cigar Co., 56 F.(2d) 
324; Coty v. Prestonettes, Inc., 285 
EH. 501 [cert gr 43 S.Ct. 250, 260 U.S. 
720, 67 L.Ed. 480, and rev on another 
ground 44 S.Ct. 850, 264 U.S. 359, 68 
L.Ed. 731]; Cheney Bros. v. Gimbel 
Bros., 280 F. 746; Ansehl v. Williams, 
267 EF. 9; Prest-O-Lite Co. v. Acety- 
lene Welding Co., 259 F. 940; Todd 
Protectograp Co. v. Hedman Mfg. 
Co., 254 F. 829 [aff 265 F. 273]; Pe- 
ninsular Chemical Co. v. Levinson, 
247 F. 658, 159 C.C.A. 560; Moline 
Plow Co. v. Omaha Iron Store Co., 
235 FEF. 519, 149 C.C.A. 65 [cert den 
37 S.Ct. 242, 242 U.S. 649, 61 L.Had. 
545]; Howard Dustless Duster Co. 
v. Carleton, 219 F. 913; Hennessy v. 
Wine Growers’ Assoc., 212 F. 308; 
Coca-Cola Co. v. Nashville Syrup Co., 
200 F. 157; Racine Paper Goods Co. 
v. Dittgen, 171 F. 631, 96 C.C.A. 483; 
Jennings v. Johnson, 387 F. 364; Col- 
lins Co. v. Oliver Ames, ete., Corp., 
18 F. 561, 20 Blatchf. 542; Hostetter 
v. Vowinkle, 12 F.Cas.No. 6,714, 1 
Dill. 329; Taylor v. Carpenter, 23 F. 
Cas.No, 18,784, 3 Story 458. 


Ala.—Boston Shoe Shop vy. Mc- 
Broom Shoe Shop, 72 So. 102, 196 Ala. 
262; Mobile Transfer Co. v. Schwarz, 
70 So. 640, 195 Ala. 454. 


Cal.—Morton v. Morton, 82 P. 664, 
148 Cal. 142, 1 L.R.A.N.S. 660; Wein- 
stock v. Marks, 42 P. 142, 109 Cal. 


4 


[§§ 264-265 


prescribe the form of labels to be used by defend- 
ant, which used the products of complainant as 
ingredients of its preparations, for the purpose of 
informing the purchasing public and guarding agains! 
the possibility of unfair competition.°? 


A mandatory injunction will not be granted in ad- 
vance of the trial or final hearing.®* 


[§ 265] (2) Final or Permanent Injunction®*— 
(a) Right to Injunction—aa. In General. 
manent injunction at final hearing is a matter of 
course and of right where plaintifi’s title and right 
and defendant’s infringement or unfair competition 
are clearly shown, and there are no countervailing 
equities,°®> even where there is no right to, or basis 
for, an accounting,®® as where plaintiffs’ acquiescence 


A per- 


529, 50, Am.S.R., 57, 80 DL. RiAc e182; 
Schmidt v. Welch, 35 P. 626; Evans 
v. Shockley, 209 P. 42, 58 Cal.App. 
427. 


D.C.—Penn Oil Co. v. Vacuum Oil 
Co., 60 App.D.C. 96, 48 F. 1008. 


Ill—Bender v. Bender Store & 
Office Fixture Co., 178 Ill.App. 203. 


Iowa.—Motor Accessories Mfg. Co. 
v. Marshalltown Motor Material Mfg. 
Co., 149 N.W. 184, 167 Iowa 202. 


La.—Handy v. Commander, 22 So. 
230, 49 Lia.Ann. 1119. 


Miss.—Correro v. Wright, 47 So. 
379, 93 Miss. 306. 


N.Y.—Low v. Hart, 90 N.Y. 457 [aff 
23 Hun 667]; H. EB. Allen Mfg. Co. 
v. Smith, 229 N.Y.S. 692, 224 App.Div. 
187; Oneida Community v. Oneida 
Game Trap Co., 154 N.Y.S. 391, 168 
App.Div. 769 [aff 150 N.Y.S. 9181]; 
Shevers Ice Cream Co. v. Polar Prod- 
ucts Co., 194 N.Y.S. 44. 


Ohio.—French Bros. Dairy Co. 
Giacin, 31 OhioCir.Ct. 395. 


Or.—Wood v. Wood, 151 P. 969, 78 
Or:-181,, IGR-AA916C 2555) Ann. Cas: 
1918A 226. . 


Pa.—Scranton Stove 
Clark, 99 A. 170, 255 Pa. 23. 


Utah.—Clover Leaf Dairy Co. v. 
Van Gerven, 275 P. 9, 73 Utah 471. 


Wash.—Rosenburg v. Fremont Un- 
dertaking Co., 114 P. 886, 63 Wash. 


Eng.—Brock & Co. v. Pain, 105 L.T. 
Rep.N.S. 976, 28 Rep.Pat.Cas. 697 
[dist Linoleum Manufacturing Co. v. 
Nairn, 7 Ch.D. 834]. 


Ont.—U. S. Playing Card Co. v. 
Hurst, 39 Ont.L. 249; U. S. Playing 
Card Co. v. Hurst, 10 Ont.W.N. 207. 


See also cases supra § 233. 


[a] Where infringement shown by 
single sale.—Although the proof does 
not establish an infringement by de- 
fendant to any great extent, yet if it 
is shown that a dealer had an imitat- 
ed article in his store and offered 
it for sale as genuine, proof of a sin- 
gle sale is sufficient to sustain a per- 
manent injunction against the con- 
tinuance of the wrong, and an action 
for such infringement will not be 
defeated solely on the ground that on 
the day it is brought the dealer hap- 
pens not to have any of the articles 
on hand. Low v. Hart, 90 N.Y. 457 
[aff 23 Hun 667]. 


96. Rice & Hutchins v. Vera Sh 
Co., 290 EF. 124; Devlin vy. Meleod, 
135 F. 164. 


Vv. 


Works v._ 


For later cases, developments and changes in the law see Aunotations, same title and section number. 


or eae ee 


§ 265] AND UNFAIR 
and laches disentitle him to such accounting,®? or 
the damages are incapable of computation or difficult 
to establish; 3°§ although it has been held that this 
rule applies only in eases of fraudulent infringe- 
ment or imitation, not to cases of good-faith use 
of a trade-mark or trade-name.®® The fact that de- 
fendant’s assets are in charge of a trustee in bank- 
ruptey is no ground for refusing an injunction in 
a suit for infringement of a trade-mark, and unfair 
competition, consisting of the use of plaintiff’s trade- 
mark as a part of defendant’s corporate name, since 
a sale of the property would include the assets, good 
will, and corporate name.! So an injunction restrain- 
ing ‘further use of a name as part of the corporate 
name of a corporation will not be denied on the 
ground of hardship, where the hardship, if any, arose 
from the acts of the corporation after expiration of 
the contracts authorizing the use of such name.? 
It has also been held that the rule that a plaintiff 
cannot recover damages for an act done by defend- 
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ant at plaintiff’s solicitation is not deeata ely con- 
trolling on the question of plaintiff’s right to an 
injunction.2 But an injunction will not be granted 
where the remedy at law is adequate,‘ or unless 
plaintiff’s title or right,® and defendant’s actual or 
threatened infringement or violation of such right,® 
are clearly shown. The earlier cases held that, in 
case of doubt or dispute as to plaintiff’s title, injune- 
tion would not be granted until such title was estab- 
lished at law,’ but this rule has been greatly relaxed 
in many of the jurisdictions and entirely abolished 
in code states where the same court has power to ad- 
minister both legal and equitable relief. Where 
there is a real controversy between the parties as 
to whether both were not ‘concerned in the estab- 
lishment of the business in connection with which 
the name or mark is used, it is not a case for injune- 
tion until the right has been determined at law or 
otherwise.® An injunction will be granted against 
threatened infringement or unfair competition even 


[a] Use slight.—An injunction Md.—Witthaus v. Braun, 44 Md. Mo.—A. J. Reach Co. v. Simmons 
may. be granted, although pe Bee 303, 22 Am.R. 44. eres Co., 135 :S.We 503.6155 Mo; 
shown is too slight to warrant an N.Y.—Waterproofing Co. y- pp. 412. 
ne Devlin v. McLeod, 135] qarolithic Cement Co., 138 N.Y S. 265, N.Y.—Stetson v. Brennen, 48 N.Y.5, 

7 . 153 App.Div. 47. 601, 21 App.Div. 552. 

momarzes and accounting see infra} y¥¢ Blackwell v. Wright, 73 N.C.| Or.—Liquidators v. Clifton, 286 P. 
Beige teen e 310. 152, 132 Or. 448. 

97. United Drug Co. v. Theodore Pa.—Miles Corson Co. v. Young, 1 ‘Pa._Wilcox’s Appeal, 12 A. 578, 


Rectanus Co., 39 S.Ct. 48, 248 U.S. 
90, 63 L.Ed. 141 [aff 226 F. 545 (rev 
206 F. 570)]. And see infra § 276. 


Laches, acquiescence, or delay as 
affecting right to relief generally. see 
supra § 227. 


98. Rosenberg Bros. & Co. v. El- 
liott, 7 F.(2d) 962 [rev 3 i 
Peninsular Chemical Co. v. Levinson, 
247 F. 658, 159 C.C.A. 560 


99. United Drug Co. v. Theodore 
Rectanus Co., 39 S.Ct. 48, 248 U.S. 90, 
63 L.Ed. 141 [aff 226 F. 545 (rev 206 
F. 570)). 


1. Rice & Hutchins v. Vera Shoe 
Co., 290 F. 124. 


2. Munn & Co. v. Americana Co., 
88 A. 330, 82 N.J.Eq. 63 [mod on oth- 
er grounds 91 A. 87, 83 N.J.Eq. 309, 
L.R.A.1916D 116]. 


3. Julius Kessler & Co. v. Gold- 
strom, 177 F. 392, 101 C.C.A. 476. 


fa] Dlustration.—Where defend- 
ant in fact sold three bottles of 
whisky bearing complainant’s trade- 
mark, but which was a spurious arti- 
cle prepared by defendant, to com- 
plainant’s detectives, and it was also 
shown that defendant had in his pos- 
session a supply of labels carrying 
compiainant’s trade-mark, which 
might be easily affixed to spurious 
goods, so as to palm it off on the 
public for complainant’s straight 
whisky, the fact that the sale to 
the detectives was by complainant’s 
solicitation did not preclude complain- 
ant from an injunction, under the 
rule that a plaintiff cannot recover 
damages for an act done by defend- 
ant at plaintiff’s solicitation. Julius 
Kessler & Co. v. Klein, 177 F. 394, 
101 C.C.A. 478; Julius Kessler & Co. 
v. Goldstrom, 4177 B. 392,, 101-C.C.A. 
476. 


4 See supra § 233. 


5. U.S.—Coffeen v. Brunton, 5 F. 
Cas.No. 2,947, 5 McLean 256; eet 
v. Viney, 11 ¥.Cas.No. 6,158, 2 Wkly. 
N.C. (Pa.) 602; Walker v. Reid, 29 
F.Cas.No. 17,084. 


Ala,—Mobile Transfer Co. Vv. 
Schwarz, 70 So. 640, 195 Ala. 454. 


F.(2d) 682]; 


Pa.Dist. 385. 


Utah.—Clover Leaf Dairy Co. v. 
Van Gerven, 269 P. 1020, 72 Utah 
290, 60 A.L.R. 281. 


Eng.—Perry v. Truefitt, 6 Beav. 66, 
49 Reprint 749; Spottiswoode v. 
Clark, 1 Coop.t.Cott. 254, 47 Reprint 
844, 2 Phil. 154, 22 Eng.Ch. 154, 41 
Reprint 900; Farina v. Silverlock, 6 
DeG.M.&G. 214, 55 Eng.Ch. 214, 43 
Reprint 1214; Collins Co. v. Reeves, 
4 Jur.N.S. 865, 28 L.J.Ch. 56, 6 Wkly. 


Rep. 717; London, ete, Law Assur. 
Soc. v. London, etc, Joint-Stock 
L. Ins. Co., 11 Jur. 938; Purser v. 
Brain, O17 -Les Che 3141: Mottley. iv. 


Downmann, 3 Myl.&C. 1, 14 Eng.Ch. 
1, 40 Reprint 824; Pidding v. How, 8 
Sim. 477, 8 Eng.Ch. 477, 59 Reprint 
190; Lewis v. Langdon, 7 Sim. 421, 
8 Eng.Ch. 421, 58 Reprint 899; Foot v. 
Lea, 13 Ir.Eq. 484. 


Can.—Brewster Transport Co. v. 


Rocky Mountain Tours, ete. Co., 
[1931] 1 Dom.L.R. 713. 
Alta.—Greenaway Vv. McIntosh, 


[1930] 2 Dom.L.R. 656. 


[a] Title and right in defendant. 
—In a suit to enjoin the use of a 
trade-name and from conspiring to 
deprive plaintiff of its use, if the 
right to, and. ownership of, the name 
is in defendants, or one of them, 
plaintiff would not be entitled to the 
relief demanded. Solar Baking Pow- 
der Co. v. Royal Baking Powder Co., 
112 N.Y.S. 1013, 128 App.Div. 550. 


Doubt as ground for denying: 
Permanent injunction generally see 
Injunctions § 15. 
Preliminary injunction in trade-mark 
cases see supra § 261. 


6. U.S.—United Drug Co. v. Parod- 
ney, 24 F.(2d) 577; Hunyadi Janos 
Corporation v. Stoeger, 10 F.(2d) 26 
frev 5 F.(2d) 506]; Kessler v. Klein, 
177 F. 394, 101 C.ClA. 478; Van Raalt 
v. Schneck, 170 F. 1021, 95 C.C.A. 672 
[aff 159 F. 248]. 

Ala.—Mobile Transfer Co. Vv. 
Schwarz, 70 So. 640, 195 Ala. 454. 

Mass.—Burns v. William J. Burns 


International Detective Agency, 127 
N.E. 334, 235 Mass, 553. 


9 Pa.Cas. 409; Theobald, ete., 
ae Pes ae -Oppenheimer Co. 5 
fo) 


[a] Averments or admissions in 
answer are_ sufficient. Enterprise 
Mfg. Co. v. Landers, 131 F. 240, 65 
C.C.A. 587 [aff 124 F. 923]; Saxlehner 
v. Hisner, 147 F. 189, 77 C.C.A. 417 (aff 
140 F.. 938, and cert den 27 S.Ct. 778, 
203)UiS.591, 517. L.bd: 331): 


[b] Sufficient showing.—<Actual 
sales and possession of supply of in- 
fringing labels. Kessler v. Gold- 
strom, 177 F. 392, 101 C.C.A. 476. 


[c] Insufficient showing. (i) 
Mere possession of die for printing 
counterfeits. Stetson v. Brennen, 48 
N.Y.S. 601, 21 App.Div. 552. (2)' Un- 
intentional infringement, where sale 
rescinded on discovery of facts by 
defendant. Wilcox’s Appeal, 9 Pa. 
Cas. 409, 12 A. 578. (3) A bill to en- 
join infringement of a trade-mark 
must be dismissed as to one defend- 
ant, where there had been no infringe- 
ment, and the only threat to infringe 
was based on a circular issued by a 
third person, which was not shown to 
have been sanctioned by that defend- 
ant. Andrew Jergens Co. v. Wood- 
bury, Inc., 273 F. 952 [aff 279 F. 1016 
(cert den 43 S.Ct. 92, 260 U.S. 728, 67 
L.Ed. 484) ]. 


7. Seltzer v. Powell, 8 Phila. (Pa.) 
296 (per Paxson, J.); Perry v. True- 
fitt, 6 Beav. 66, 49 Reprint 749; Spot- 
tiswoode v. Clark, 1 Coop.t.Cott. 254, 
47 Reprint 844, 2 Phil. 154, 22 Eng. 
Ch. 154, 41 Reprint 900; Farina v. 
Silverlock, 6 DeG.M.&G. 214, 55 Eng. 
Ch. 214, 43 Reprint 1214; Collins Co. 
v. Reeves, 4 Jur.N.S. 865; London, 
etc., Law Assur. Soc. v. London, etc., 
Joint-Stock L. Ins. Co., 11 Jur. 938; 
Mottley v. Downman, 3 Myl.&C. 1, 14 
Eng.Ch. 1, 40 Reprint 824; Foot v. 
Lea, 13 Ir.Eq. 484. 


Preliminary injunction see supra 
§ 261. r 

8. Hier v. Abrahams, 82 N.Y. 519, 
37 Am.R. 589. See also cases passim 
this section; and passim infra §§ 266, 
267. 

9. Coffeen v. Brunton, 5 F.Cas.No. 

7, 5 McLean 256. 


Cos. vi 
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in advance of any actual loss.1° A corporation may 
enjoin another corporation from using plaintiff's 
name in a like business, even though defendant has 
not yet engaged in business under such name;** and, 
where defendant was arranging to put out an article 
bearing a name similar to plaintiff’s trade-name, 
plaintiff may sue for an injunction without waiting 
until the article is actually put on the market by de- 
fendant.12 So a court of equity need not wait for 
the appropriation of one’s property by use of a sim- 
ilar trade-name actually to take place, if it clearly 
appears that such wrongful appropriation is extreme- 
ly probable and plainly likely to occur.t? An injunc- 
tion against the appropriation of plaintiff’s color 
eombination for a particular article manufactured 
by both parties is not objectionable as awarding a 
monoply of natural colors, where the evidence showed 
that there were a number and variety of color com- 
binations available to defendant, and that simula- 
tion of plaintiff’s color combination by defendant 
was avoidable.14 Subject to the above rules,’® the 
granting of a final or permanent injunction is with- 
in the sound discretion of the court under the facts 


10. U.S.—Hecker H-O Co. v. Hol- 
land Food Corporation, 36 F.(2d) 767 
{aff 31 F.(2d) 794]; Knabe Bros. Co. 


56. E.(2d)" 9733 
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ico v. Standard Oil Co. of California, 
Standard Oil Co. of [a] 
Standard Oil Co. of 


[§§ 265-266 


and circumstances of the particular ecase.1® Proof 
of several acts of unfair competition warrants the 
court in concluding that defendant is willing to 
continue such competition unless restrained.17 But 
it has been held that suits to enjoin unfair competi- 
tion are not to be encouraged, since the remedy, if 
applied, is not limited in time, and because all legiti- 
mate and lawful competition is not only permissible, 
but extremely desirable.*® 


[§ 266] bb. Cessation of Infringement or Unfair 
Competition.t® It has been held that cessation of 
infringement, pendente lite, is no reason for refus- 
ing an injunetion,?° notwithstanding a promise of 
perpetual cessation;?!_ and this rule applies, a 
fortiori, where the alleged cessation is merely eva- 
sive, affording plaintiff no protection.2* Even dis- 
continuance of the use of the mark or name constitut- 
ing infringement or unfair competition, before com- 
mencement of the suit, is not a bar, where defendant 
contests the suit and still claims the right to use 
such mark or name, and there are no grounds to be- 
lieve that the discontinuance was in good faith and 
without an intention to resume the wrongful use.” 


and note 26. 
That defendant has aban- 


v. American Piano Co., 293 F. 23, 143 
C.C.A. 325 [mcd 232 F. 140, 146 C.C.A. 
332]; Julius Kess'er & Co. v. Klein, 
177 F. 394, 101 C.C.A. 478; Julius 
Kessler & Co. v. Goldstrom, 177 F. 
392, 101 C.C.A,. 476; Cuervo v. Lan- 
dauer, 63 F. 1003. 


Cal.—Hall v. Holstrom, 289 P. 668, 
106 Cal.App. 563. 


Iowa.—Atlas Assur. Co. v. Atlas 
Ins. Co., 112 N.W. 232, 138 Iowa 228, 
128 Am.S.R. 189, 15 LR.A.N.S. 625 
[mod 114 N.W. 609, 138 Iowa 228, 
15 L.R.A.N.S. 625, 128 Am.S.R. 189]. 


Kan.—Powell v. Valentine, 189 P. 
163, 106 Kan. 645. 


N.Y.—Taendsticksfabriks Aktie- 
bolaget Vulcan v. Myers, 34 N.E. 904, 
139 N.Y. 864; Ford Motor Co. v. C. 
N. Cady Co., 208 N.Y.S. 574, 124 Misc. 
678 [mod on other grounds 214 N.Y.S. 
838, 216 App.Div. 786]; Checker Cab 
Mfg. Corporation v. Sweeney, 197 N. 
Y.S. 284, 119 Misc. 780. 


Alta.—Grand Trunk R. Co. v. 
James, 10 Alta.L. 109. 


Ont.—U. S. Playing Card Co. v. 
Hurst, 39 Ont.L. 249. 


{a] Where actual damage through 
unfair trade practices is imminent or 
highly probable, the injured party is 
not ordinarily required to wait until 
he has actually suffered such damage, 
but he may seek at once to forestall 
and prevent such damage by the aid 
of a court of equity. Powell v. Val- 
entine, 189 P. 163, 106 Kan. 645. 


{b] Owner of registered trade- 
mark need not await effect of in- 
fringement and prove actual injury 
either to himself or the purchasing 
public, but may sue to prevent, as 
well as to stop, confusion. Wagle 
White Teead Co. v. Pflugh, 180 F. 579 
[rev on other grounds 185 F. 769, 107 
C.c.A. 659 (cert den 31 S.Ct. 719, 220 
U.S. 615, 55 L.Ed. 610)]. 


Actual or probable deception gen- 
erally see supra § 104. 


In suits for injunctions generally 
see Injunctions § 21. 


11. Standard Oil Co. of New Mex- 


Maine, 38 F.(2d) 677 [mod 45 F.(2d) 
309]; Cleveland Opera Co. v. Cleve- 
land Civic Opera Ass’n, 154 N.H. 352, 
22 OhioApp. 400. 


[a] Thus a decree enjoining the 
use of a similar trade-name is proper, 
although organization of defendant 
corporation had not been completed 
and no attempt made to transact 
business. Cleveland Opera Co. Vv. 
Cleveland Civic Opera Ass’n, 154 N.E. 
352, 22 OhioApp. 400. 


12. Knabe Bros. Co. v. American 
Piano: Co, 229. B.. 23,°143) C:C.A. 325 
[mod 232 FE. 140, 146 C.C.A. 332]. 


13. United Drug Co. v. Parodney, 
24 (2d) 577, 579. 


“A court of equity, so to speak, 
can ‘lock the stable door before the 
horse is stolen.’’”? United Drug Co. 
v. Parodney, supra. 


14. American Chain’ Co. v. Carr 
Chain Works, 252 N.Y.S. 860, 141 Misc. 
303. 


15. See supra text and note 95 et 
seq. 


16. Hygeia Water Ice Co. v. New 
York Hygeia Ice Co., 35 N.E. 417, 140 
N.Y. 94; Calhoun v. Millard, 24 N.E. 
27,121 N.Y. 69, 8 L.R.A. 248; Singer 
Mfg. Co. v. Larsen, 22 F.Cas.No. 
12,902, 3 Ban.&A. 246, 8 Biss. 151; 
Tucker Mfg. Co. v. Boyington, 24 F. 
Cas.No. 14,229, 9 Off.Gaz. 455; Lon- 
don, ete., Law Assur. Soe. v. London, 
etc., Joint-Stock L. Ins. Co., 11 Jur. 
938; Slater v. Ryan, 17 Man. 89. 


Generally see Injunctions § 11. 


17. William R. Warner & Co. v. Eli 
Lilly :& Co., 44 Sit. 2615 266 tS: 
526, 68 L.Ed. 1161 [rev 275 F. 752, and 
motion to retax costs den 45 S.Ct. 
124 mem, 266 U.S. 584 mem, 69 L.Ed. 
453 mem]. 


18. Handel Co. v. Jefferson Glass 
Co., 265 F. 286 [aff 277 F. 1015]. 


19. As ground for denial of pre- 
liminary injunction see supra § 262. 


20. Clark Thread Co. v. William 
Clark Co., 37 A. 599, 55 N.J.Eq. 658, 
669 [rev on other grounds 40 A. 686, 
56 N.J.Eq. 789]. But see infra text 


doned uso of wrapper in question is 
not a sufficient reason why judgment 
denying relief to plaintiff should not 
be reversed. since a voluntary aban- 
donment wili not afford plaintiff ade- 
quate relief, as defendant might re- 
sume the use of the labeJ. Bradford 
Baking Co. v. Weber Baking Co., 185 
P. 417, 43 Cal.App. 570. 


21. Clark Thread Co. v. William 
Clark Co., supra, 


_ “The principle upon which the in- 
junction goes is that the ‘defendant 
was a wrongdoer when the bill was 
filed, and having been a wrongdoer 
once, he may be so again, in spite of 
his asseveration that he will not re- 
peat the infringement.” Clark Thread 
Co. v. William Clark Co., supra. 


22. Coca-Cola Co. v. Duberstein,. 
249 F. 763. 


[a] TWiustration.—Where, during 
pendency of suit by complainant, 
which had a valid trade-mark in “Co- 
ca-Cola,” and had built up a large 
business in the sale of that drink, to 
enjoin defendant from selling an im- 
itative drink under the label “Coca 


and Cola,” defendant changed the la-- 


bel of his drink to “El-Cola’”’ such 
change was a mere evasion, and sale- 
thereunder was an infringement of 
complainant’s trade-mark. Coca-Co-- 
la Co. v. Duberstein, 249 F. 763 


[b] Covering name with label.—. 


Where, after complainant sued for 
infringement of its trade-mark, de- 
fendant, with paper labels, covered 
infringing name blown in bottles in 
which it sold its soft drink, that fact 
furnishes no protection, as paper la- 
bels were likely to become detached, 


the bottles being in contact with ice. 


and water, while waiting for use.. 
pe a Sieh Co. v. Duberstein, 249 F, 


23. U.S.—Pinaud, Ine. v. Huebsch- 
man, 27 F.(2d)_ 531 [aff 27 F.(2d) 
538]; Holland Furnace Co. v. New 
Holland Mach. Co., 
Thomas G. Plant Co. v. Hamburger 
153 F. 232; Thomas G. Plant Co. v. 
May Mercantile Co., 153 F. 229; Sax- 
lehner y. Hisner, 140 F. 938 [aff 147° 
F. 189, 77 C.C.A. 417 (cert den 27 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 
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But an injunction may be denied where the infringe- 
ment or unfair competition was discontinued in good 
faith, and there is no reason to believe it will be re- 
sumed,** especially where such discontinuance oc- 
curred before suit was brought;2° and in some eases 
the rule has been applied to discontinuance after 


suit.?6 


[§ 267] (b) Nature, Form, and Scope of Injunc- 
tive Relief?’—aa. In General. The general rules re- 
lating to the form, sufficiency, scope, and effect of 
final decrees for injunctions?’ govern in suits to re- 
strain infringement of trade-marks, or unfair com- 


S.Ct. 778, 203 U.S. 591, 51 L.Ed. 331)1]; 
Saxlehner vy. Hisner, etc., Co., 88 F. 
61 [mod 91 F. 586, 33 C.C.A. 291, and 
rev on other grounds 21 S.Ct. 7, 179 
U.S. 19, 45. L.Ed. 60]; Hutchinson v. 
Blumberg, 51 F. 829; Frese v. Bach- 
of, 9 F.Cas.No. 5,109, 18 Blatchf. 234. 


N.Y.—Schmid v. Maeurer, 45 Hun 
590, 9 N.Y.St. 843; U. S. Frame, etce., 
Co. v. Horowitz, 100. N.Y.S. 705, 51 
Mise. 101 [aff 123 N.Y.S. 476, 139 
App.Div. 895 (aff 97 N.E. 1117, 204 
N.Y. 630)]. 


Pa.—B. V. D. Co. v. Kaufmann & 
Baer Co., 123 A. 656, 279 Pa. 152; 
Scranton Stove Works v. Clark, 99 A. 
120.2205 “Pa. 235 


Eng.—Millington v. Fox, 3 Myl.& 
C. 338, 14 Eng.Ch. 338, 40 Reprint 956. 


Ont.—Radway v. Coleman, 15 Grant 
Ch. 50. - 


“It may be that the defendant will 
voluntarily desist from infringing the 
rights of the plaintiff hereafter, but 
that possibility or even probability 
furnishes no ground for denying /the 
plaintiff the protection of an injunc- 
tion. The plaintiff is not compelled 
to rely upon the defendant’s present 
virtuous intentions. What the de- 
fendant did was a wanton invasion 
of the plaintiff's right as well as a 
deception practiced upon the public, 
and a repetition of such acts should 
be prevented effectually by the re- 
straining order of a court of equity.” 
Ricker v. Leigh, 77 N.Y.S. 540, 74 App. 
Div. 138, 140. 


{a] Rule stated.—The mere fact 
that defendant in a trade-mark bill 
had no knowledge of plaintiff's prior 
appropriation of the trade-mark, and 
that he discontinued the use thereof 
as soon as he had been notified of the 
prior appropriation, is not ground for 
refusing an injunction or dismissing 
the bill, where defendant in his an- 
swer denies the right of plaintiff to 
the exclusive use of the mark, and in 
no way intimates that he himself will 
not resume its use in the future. E. 
T. Fraim Lock Co. vy. Shimer, 43 Pa. 
Super. 221. 


{[b] Plaintiff need not rely on de- 
fendant’s promise to avoid future in- 
fringement where defendant still 
claims right to use name. Pinaud, 
Ine. v. Huebschman, 27 F.(2d) 531 
[aff 27 F.(2d) 538]. 


24. Caron Corporation y. Conde, 
Limited, 213 N.Y.S. 735, 126 Misc. 
676. 

25. Pinaud, Inc. v. Huebschman, 27 
F.(2d) 531 [aff 27 _F.(2d) 538]; Tu- 
bular Heating & Ventilating Co. v. 
Mt. Vernon Furnace & Mfg. Co., 2 F. 
(2d) 982; Van Raalt v. Schneck, 159 
Wen S487 Path 170 es 1020, «955 C.C.A. 
672]; Dodge Mfg. Co. v. Sewall, etce., 
Cordage Co., 142 F. 288; Slater v. 
Ryan, 17 Man. 89; Fafard v. Ferland, 
6 Que.Pr. 119. 


[a] Rule applied.—Where defend- 
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petition.?° 
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The injunction should follow the bill, 
and not be broader than its allegations,?° and should 
be framed with a view to the exact nature of the in- 
jury, and the causes that mislead the public, in the 
particular case,*! the object of the court in these 
cases being to see how effectually unfair trade can 


be stopped, not to be astute to see how little the 
fraudulent business of defendant can be interfered 


with.*? 


ant more than two years before suit 
on notice from complainant of its 
claim ceased the acts complained of, 
and thereafter committed no act of 
unfair competition, complainant is 
not entitled to either an injunction 
or an accounting. Ferguson-McKin- 
ney Dry Goods Co. v. J. A. Scriven 
Co,, 165 BF. 655, 91) ©.C. A. 491: 


26. William H. Keller, Ine. v. Chi- 
cago Pneumatic Tool Co., 298 F. 52 
[cert den 44 S.Ct. 637, 265 U.S. 593, 
68 L.Ed. 1196]. 


fa] Mlustration.—Where defend- 
ant, after suit brought to enjoin use 
of name in connection with pneumat- 
ic tools and for damages, changed its 
name and at great expense notified 
the trade that it was not connected 
with plaintiff, but was a competitor, 
and had such notice stamped on its 
tools and cartons, the trial court err- 
ed in granting an injunction. Wil- 
liam H. Keller, Inc. vy. Chicago Pneu- 
matic Tool Co., 298 F. 52 [cert den 
Tey 637, 265 U.S. 593, 68 L.Ed. 


27. Generally see supra § 260. 
28. See Injunctions §§ 638-659. 
29. See cases infra note 30 et seq. 


30. Caron Corporation vy. V. Viv- 
audou, Ine., 4 F.(2d) 995. 


fa] Without request to exonerate 
defendant from ‘certain charge re- 
specting fraudulent substitution in 
sales, injunction decree including 
such charge and running in language 
of prayer is proper. Penn Oil Co. v. 
Vacuum Oil Co., 60 App.D.C. 96, 48 
F.(2d) 1008. 


31. Merriam vy. Famous Shoe, etc., 
Con vaio) 410; 


32. See Valentine vy. Valentine, 17 
Rep.Pat.Cas. 686 (per Lord Justice 
Rigby). 


33. Cohen v. Nagle, 76 N.E. 276, 
190 Mass. 4, 2 L.R.A.N.S. 964; Shef- 
field-King Milling Co. v. Sheffield 
Mill, etc., Co., 117 N.W. 447, 105 Minn. 
315, 127 Am.S.R. 574; Portuondo Ci- 
gar Mfg. Co. v. Vicente Portuondo 
Co., 70. A. 968, 222 Pa. 116; Van 
Stan’s Stratena Co. v. Van Stan, 58 
AS10645) 209" Pa. 564, 103) Am. SUR, 
1018. 


34. U.S.—L. E. Waterman Co. v. 
Modern Pen Co., 35 S.Ct. 91, 235 U. 
S. 88, 59 L.Ed. 142 [aff 197 F. 534, 117 
C.C.A.. 30]; Standard Oil Co. of New 
Mexico v. Standard Oil Co. of Cali- 
fornia, 56 F.(2d) 973; Standard Oil 
Co. of Maine v. Standard Oil Co. of 
New York, 45 F.(2d) 309 [mod 38 F. 
(2d) 677; Bayer Co. v. United Drug 
Co., 272 F. 505; Moline Plow Co. v. 
Omaha Iron Store Co., 235 F. 519, 
149 C.C.A; 65 [cert den 37 S.Ct. 242, 
242 U.S. 649, 61 L.Ed. 545]. 


Cal.—Spieker v. Lash, 102 Cal. 38, 
36 P. 362. 


Conn.—New Haven Sand Blast Co. 


The degree of restraint in any particular 
case is always commensurate with the necessities of 
the situation.?? The injunction should be no broader 
than necessary to prevent deception and protect com- 
plainant’s rights,*4 and, on the other hand, should 


169; Hygeia Distilled Water Co. v. 
Hygeia Ice Co., 40 A. 534, 70 Conn. 
516; Meriden Britannia Co. v. Park- 
er, 39 Conn. 450, 12 Am.R. 401. 


Ill—De Long Hook & Eye Co. v. 
Hump Hairpin Mfg. Co., 130 N.E. 765, 
297 Ill. 539 [rev 216 Ill.App. 230]; 
Warshawsky & Co. vy. A. Warshaw- 
sky & Co., 257 Ill.App. 571. : 


Mass.—Cohen v. Nagle, 76 N.E. 276, 
190 Mass. 4, 2 L.R.A.N.S. 964. 


N.J.—Hilton v. Hilton, 104 A. 375, 
89 N.J.Eq. 182, L.R.A.1918F 1174 [mod 
102 A. 16, 89 N.J.Eq. 149]. 


N.Y.—Andrew Jergens v. Wood- 
bury, 90 N.E. 344, 197 N.Y. 66; Fisch- 
er v. Blank, 33 N.E. 1040, 138 N.Y. 
244; Andrew Jergens Co. v. Wood- 
bury, 112 N.Y.S. 1121, 128 App.Div. 
924 [mod and aff 90 N.E. 344, 197 
IND Y< 66,5581, 92 oN. 20099 > oBnick 
Motor Co. v. Buick Used Car Ex- 
change, 229 N.Y.S. 219, 132 Mise. 158. 


Pa.—Scranton Stove Works v. 
Clark, 99 A. 170, 255 Pa. 23. 


[a] Scope of restraint.—(1) The 
court should not enjoin the sale of 
goods with the infringing or decep- 
tive features omitted. Reading Stove 
Works, etc., Co. v. S. M. Howes Co., 
87 N.E. 751, 201 Mass. 437, 21 L.R.A. 
N.S. 979. (2) The injunction should 
not absolutely prohibit the sale of 
goods already manufactured and 
marked. Meriden Britannia Co. v. 
Parker, 39 Conn. 450, 12 Am.R. 401. 
(3) Where a merchant had falsely 
advertised a sale of silks by a reputa- 
ble manufacturer as being of the pres- 
ent season’s style and colors, where- 
as in fact they were manufactured 
for the previous season, and some of 
them were seconds, the only protec- 
tion to the manufacturer from the 
continued effect of the previous false 
representations is an injunction 
against the use of the manufactur- 
er’s name in advertisements of such 
goods, although they were in fact 
goods of the manufacturer, and such 
injunction will be issued, but the 
merchant will be permitted to give 
the manufacturer’s name in answer 
to inquiry by customers. Cheney 
Bros. v. Gimbel Bros., New York, 280 
F. 746. (4) A decree enjoining a 
stove manufacturer from infringing 
the trade-mark of another must be 
limited to restraining the uSe of the 
mark, leaving such other free to make 
and vend as its own product all the 
parts of stoves which it formerly 
made, but with the mark omitted. 
Reading Stove Works, Orr, Painter 
& Co. v. S. M. Howes Co., 87 N.E. 
751, 201 Mass. 437, 21 L.R.A.N.S. 979. 
(5) Where plaintiff had the right to 
name ‘‘Woodbury” only in connection 
with facial soap, injunction against 
defendant for unfair competition 
should be limited to its soaps in- 
tended for facial use. Andrew 
Jergens Co..v. Bonded Products 
Corporation, 21 F.(2d) 419 [mod 13 


v. Dreisbach, 128 A. +320, 102 Conn.'F.(2d) 417, and cert den 48 S.Ct. 204, 
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be broad enough to afford plaintiff all the protection | to which he is entitled.** So, where both parties 


275 U.S. 572, 72 L.Ed. 432]. (6) A de- 
eree, permanently enjoining the sale 
of emblem pins and rings imitating 
plaintiff’s products, and requiring the 
delivery to plaintiff of such reproduc- 
tions and the list of names and ad- 
dresses of plaintiff’s customers and 
others to which catalogues were sent, 
should be limited to reproductions of 
plaintiff's designs, and to names and 
addresses in defendant’s possession, 
of which a record was kept or which 
can be recalled. Chas. H. Elliott Co. 
v. Skillkrafters, Inc., 114 A. 488, 271 
Pa. 185. (7) A decree, restraining the 
sale of emblem pins and rings imi- 
tating the product of another, and 
requiring an accounting of the prof- 
its, should be limited to plaintiff's de- 
signs and the profits from the sale 
thereof. Chas. H. Elliott Co. v. Skill- 
krafters, Inc., 114 A. 488, 271 Pa. 185. 


[b] Injunctions held too broad.— 
(1) An injunction restraining use of 
trade-mark on any metal substance, 
where plaintiff had used mark only 
on flashlights and batteries, is too 
broad. Yale Electric Corporation v. 
Robertson, 26 F.(2d) 972 [mod 21 
F.(2d) 467]. (2) An injunction re- 
straining the grandsons of the orig- 
inal “Knabe”’ from using the name 
“Knabe” in the sale of pianos, except 
in connection with the statement that 
their pianos were not “original 
Knabe” pianos, and also from making 
any statement to induce the public 
to believe that their pianos were 
“Knabe’”’ pianos, is too broad, as deal- 
ing, not with the origin of manufac; 
ture, but with the quality of the in- 
struments. Stix, Baer & Fuller Dry 
Goods Co. v. American Piano Co., 211 
W271, 27 CC. A. 639.3) Wherea 
contract giving the right to use an 
individual’s name in the manufacture 
and sale of certain soap and other ar- 
ticles entitled parties given such right 
to use the name only when applied 
to the several commodities specified 
therein, an injunction forbidding its 
use on other soaps or in connection 
with other articles, where such use 
is not deceptive or misleading, goes 
too far, and should be modified ac- 
cordingly. Andrew Jergens Co. v. 
Woodbury, 90 N.E. 344, 91 N.E. 1109, 
197 N.Y. 66, 581. (4) In an action to 
restrain a person from using a par- 
ticular shape of label which plaintiff 
has appropriated to a package of a 
particular form, style, color or em- 
bellishment, an injunction is too 
broad which orders defendant to sur- 
render such labels to the referee to 
be destroyed, where there is a law- 
ful use to which defendant might put 
those labels, because in that event he 
has a property right in the labels, of 
which he cannot be deprived by their 
seizure and destruction without com- 
pensation. Fischer v. Blank, 33 N.E. 
1040, 138 N.Y. 244. (5) A decree, re- 
straining sale or offering for sale 
parts for use in stoves manufactured 
by plaintiff without informing the 
purchaser that they were not manu- 
factured by plaintiff, is too broad. 
Scranton Stove Works y. Clark, 99 A. 
170, 255 Pa. 23. (6) Where plaintiff 
publishing company complains mere- 
ly of defendant’s unfair competition 
in imitating its book covers, a decree 
enjoining defendant from publishing 
or selling any books in imitation of 
plaintiff's books is too broad, and 
should be modified so as to apply only 
to book covers. J. S. Ogilvie Pub. 
Co. v. Royal Pub. Co., 88 A. 816, 241 
Pa. 5. 


Territorial limits see infra § 268. 


35. U.S.—Broderick & Bascom 
Rope Co. y. Manoff, 41 F.(2d) 353; 


Wisconsin Electric Co. v. Dumore, 35 
F.(2d) 555 [cert gr 50 S.Ct. 333, 281 
U.S. 710, 74 Ld. 1132, and cert 
dism 51 S.Ct. 214, 282 U.S. 813, 75 
L.Ed. 728]; Andrew Jergens Co. y. 
Bonded Products Corporation, 21 F. 
(2d) 419 [mod 13 F.(2d) 417]; Bayer 
Co. v. United Drug Co., 272 F. 505; 
Chapin-Sacks Mfg. Co. v. Hendler 
Creamery Co., 254 F. 558, 166 C.C.A. 
111 [mod 231 F. 550]; Diamond Crys- 
tal Salt Co. v. Worcester Salt Co., 
221 I. 66, 137 -C.C. A. 165 oR Guasta- 
vino Co. v. Comerma, 184 F. 549. 


Cal.— Chaplin v. Amador, 269 P. 
544, 93 Cal.App. 358. 


Ill.—De Long Hook & Bye Co. v. 
Hump Mfg. Co., 130 N.E. 765, 297 Ill. 
359 [rev 216 Ill.App. 230]. 


Iowa.—Atlas Assur. Co. vy. Atlas 
Ins. Co., 112 N.W. 232, 114 N.W. 609, 
138 Iowa 228, 15 L.R.A.N.S. 625, 128 
Am.S.R. 189. 


N.J.—L. Martin Co. v. L. Martin & 
Wilckes Co., 71 A. 409, 75 N.J.Eq. 39 
{rev on other grounds 72 A. 294, 75 
N.J.Eq. 257, 21 L.R.A.N.S. 526, 20 
Ann.Cas. 57]. 


N.Y.—Paul Westphal v. Westphal’s 
World’s Best Corporation, 215 N.Y.S. 
4, 216 App.Div. 53 [aff 154 N.E. 638, 
243 N.Y. 639]. 


Pa.—Gibson Distilling Co. y. Net- 


ter, 62 Pa.Super. 136. 


Eng.—Johnston vy. Orr-Ewing, 7 


App.Cas. 219. 


[a] Scope of restraint.—(1) In a 
suit by the “Standard Oil Company 
of California,” an injunction restrain- 
ing defendant “Standard Oil Company 
of New Mexico” from using, within 
the state, any name containing the 
words “Standard,” “Standard Oil,” or 
a similar name, was not too broad, 
although not limited to a branch of 
the petroleum business wherein 
plaintiff was then engaged (N. M. L. 
£1927] c¢ 112 § 1). Standard Oil Co. 
of New Mexico v. Standard Oil Co. of 
California, 56 F.(2d) 973. (2) An 
injunction against defendant’s use of 
the words “Del Monte” in any man- 
ner in disposing of food stuffs is not 
too broad, notwithstanding it barred 
use of corporate name, where defend- 
ant’s purpose in adopting the words 
as part of its corporate name and ap- 
plying the name to oleomargarine 
produced and distributed by it was 
to secure the benefit of plaintiff's 
previous advertisement of such well- 
known name applied by the latter to 
other food products produced by 
plaintiff, by conveying to the public 
the impression that defendant’s ole- 
omargarine was plaintiff's product. 
Del Monte Special Food Co. v. Cali- 
fornia Packing Co., 34 F.(2d) 774. (3) 
Where defendant was refilling plain- 
tiff’s acetylene gas tanks with its own 
gas, and furnished them to customers 
with insufficient notice of the sub- 
stitution, a decree forbidding such re- 
filling without obliterating plaintiff’s 
name, trade-mark, and labels to the 
complete extent that either plating or 
enameling would obliterate them, and 
without plating or stamping thereon 
a notice that they had been refilled, 
was warranted. Auto Acetylene 
Light Co. v. Prest-O-Lite Co., 264 F. 
810. (4) In a suit to restrain unfair 
competition in the sale of sticky fly 
paper or fly coils, so as to infringe 
plaintiff's rights, a decree approving 
the trade-name, the name of his com- 
modity, and the designs submitted 
by defendant under which to continue 
business, and fixing the amount of 


bond required as a condition to per- 
mit the sale of stock previously man- 
ufactured by defendant, is sufficient 
as. effectively protecting plaintiff's 
rights. O. & W. Thum Co. v. A. K. 
Ackerman Co., 257 F. 394, 168 C.C.A. 
434, (5) Where defendant put out 
a soda water syrup in unlawful com- 
petition with Coca-Cola, complain- 
ant was entitled to restrain its sale 
to independent bottlers throughout 
the country and to insist that the bot- 
tling in a form permitted by a de- 
cree in a suit for unlawful competi- 
tion should be by persons for whose 
acts defendant would be responsible. 
Coca-Cola Co. v. Gay-Ola Co., 211 F. 
942, 128 C.C.A. 440. (6) A writ of 
injunction against infringement of a 
trade-mark, in addition to enjoining 
the precise design found to infringe, 
may properly include any mark “ 
similar to complainant’s .. .as to 
be likely to deceive purchasers.” Cape- 
well Horse Nail Co. v. Green, 188 F. 
20, 110 C.C.A. 170 [aff 182 F. 404]. 
(7) An injunction restraining distri- 
bution of laundry slips bearing union 
label after laundry’s contract with 
union for label’s use had expired, 
without first blotting out or obliterat- 
ing the label, was proper. Wetzel v. 
Clise, 268 P. 161, 148 Wash. 75. (8) 
Other cases in which the injunction 
was held not too broad. Searchlight 
Gas Co. v. Prest-O-Lite Co., 215 F. 
692, 131 C.C.A. 626; Chaplin v. Ama- 
dor, 269 P. 544, 93 Cal.App. 358; Gib- 
son Distilling Co. v. Netter, 62 Pa. 
Super. 136; Wetzel v. Clise, 268 P. 
161, 148 Wash. 75. 


{b] Changing color of article.— 
Where, at a trifling cost, defendant 
could distinguish its spark plugs from 
those of complainant, by coloring 
them, and it appeared that otherwise 
buyers might be deceived, defendant 
will be required to make such change. 
Champion Spark Plug Co. vy. A. R. 
Mosler & Co., 233 F. 112. . 


[ec] Form of injunction held in- 
sufficient to give plaintiff sufficient 
protection.—(1) ere complainant 
had built up ‘an extensive trade in 
ice cream under the name “The Vel- 
vet Kind,” a decree enjoining defend- 
ant from advertising its ice cream 
under that name, without the dis-~ 
tinct statement that it is ‘not ‘The 
Velvet Kind’ made by’ complainant, 
does not afford the latter sufficient 
protection, as such an advertisement, 
without a statement that defendant’s. 
ice cream was inferior, would indi- 
cate that defendant was claiming to 
sell ice cream superior to that of 
complainant. Chapin-Sacks Mfg. Co. 
v. Hendler Creamery Co., 254 F. 553, 
166 C.C.A. 111, modifying decree (D. 
Ga) 23S 55 OF (2) Where it is 
found that a name adopted by a cor- 
poration is so nearly similar to a 
prior corporate name, both corpora~ 
tions being engaged in the same busi- 
ness, as to entitle the latter to an in- 
junction, the injunction should mere- 
ly restrain the former from carrying 
on the same kind of business unless 
the name be changed so as clearly and 
unmistakably to distinguish the two 
corporations and their respective 
business, and it cannot permit the 
use of the same name with only qual- 
ifying words to show that the com- 
pany is a different one, as it would 
still be deceptive to the public. L. 
Martin Co. v. Martin & Wilckes 
Co., 71 A. 409, 75 N.J.Eq. 39 [rev on 
other grounds 72 A. 294, 75 N.J.Eq. 
ae 21 L.R.A.N.S. 526, 20 Ann.Cas. 


Territorial limits see infra § 268. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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have rights in a mark or name, as in the ease of 
personal names, or the words or symbols, although 
publici juris, have acquired a secondary meaning, 
the court will not absolutely enjoin their use, but 
will so regulate such use as to prevent deception and 
preserve the rights of both parties with as little 


36. U.S.—L. E. Waterman Co. v. 
Modern Pen Co., 35 S.Ct. 91, 235 U.S. 
88, 59 L.Ed. 142 [aff 197 F. 534, 117 
C.C.A. 30]; Broderick & Bascom Rope 
Co. v. Manoff, 41 F.(2d) 353; Wiscon- 
sin Electric Co. v. Dumore, 35 F.(2d) 
bdbp) Eeert -er °50..S:Ct.. $38,281 - U.S. 
710, 74 L.Ed. 1132, and cert dism 51 
S.Ct. 214, 282 U.S. 813, 75 L.Hd. 728]. 


Conn.—Hygeia Distilled Water Co. 
v. Hygeia Ice Co., 45 A. 957, 72 Conn. 
646. 49 L.R.A. 147. 


Ill—De Long Hook & Eye Co. v. 
Hump Hairpin Mfg. Co., 130 N.E. 765, 
297 Tll. 359 [rev 216 Ill.App. 230]. 


Mass.—Cohen v. Nagle, 76 N.E. 276, 
190 Mass. 4, 2 L.R.A.N.S. 964. 


N.Y.—Fischer v. Blank, 33 N.BE. 
1040, 138 N.Y. 244; World’s Dispen- 
sary Medical Ass’n v. Pierce, 122 N. 
Y.S. 818, 138 App.Div. 401 [mod 96 
N.E..:738, -203.N.Y. 419]. 


Wis.—J. I. Case Plow Works v. J. 
I. Case Threshing Mach. Co., 155 N. 
W. 128, 162 Wis. 185. 


Man.—Matthews v. 
Man. 85. 


See also cases supra notes 34, 35; 
and infra note 37. 


[a] Where words or symbols are 
primarily publici juris, even though 
they have a secondary meaning, and 
defendant uses them truthfully in 
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their primary sense, the injunction 


cannot absolutely prohibit their use, 
but should merely prohibit their use 
in a deceptive manner. G. & C. Mer- 
riam Co. v. Ogilvie, 159 F. 638, 88 C. 
C.A. 596, 16 L.R.A.N.S. 549, 14 Ann. 
Cas. 796 [cert den 28 S.Ct. 761, 209 U. 
S. 551, 52 L.Ed. 922]; Worcester 
Brewing Corp. v. Rueter, 157°F. 217, 
84 C.C.A. 665; G. & C. Merriam Co. 
Vee Straus, sO. .4euss singer Mfr. 
Co. v. Charlebois, 16 Que.Super. 167. 


[b] Scope of restraint.—(1) The 
right of a purchaser of a trade-mark 
to enjoin the use by the owner of 
a secret recipe will be conditioned on 
labeling the product as not manufac- 
tured in accordance with the origi- 
nal formula. Mulhens & Kropff v. 
Ferd Muelhens, Inec., 38 F.(2d) 287 
[rev on another ground 43 F.(2d) 
937, motion den 48 F.(2d) 206, and 
cert den 51 S.Ct. 84]. (2) A trade- 
mark owner would be required to 
label a product as not manufactured 
under a secret recipe only for the pe- 
riod equaling that during which false 
assertion was made. Mulhens & 
Kropff v. Ferd Muelhens, Inc., supra. 
(3) Where there was confusion in 
the mails owing to the similarity of 
the names of plaintiff and defendant, 
corporations, a judgment in an unfair 
competition suit providing that one 
of them should receive mail which 
did not show for which it was intend- 
ed, and that the other might have a 
representative present when such 
mail was opened, is proper. J. I. Case 
Plow Works v. J. I. Case Threshing 
Mach. Co., 155 N.W. 128, 162 Wis. 185. 
(4) In view of St. (1913) § 1772, subd 
2, providing that the name assumed 
by a corporation shall be such as to 
distinguish it from any other corpo- 
ration organized under the laws of 
the state, a corporation organized to 
receive mail which might be intended 
either for plaintiff or defendant, 
whose names were similar, and who 
were involved in an unfair competi- 
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tion suit was properly enjoined from 
acting as sales agent for plaintiff. J. 
I. Case Plow Works vy. J. I. Case 
Threshing Mach. Co., supra. 


{c] . Use of defendant’s own name. 
—(1) An injunction cannot go so far 
as absolutely to prohibit defendant 
from using his own name, but can 
only enjoin him from so using it as 
to mislead the public. Donnell v. 
Herring-Hall-Marvin Safe Co., 28 S. 
Ct. 288, 208 U.S. 267, 52 L.Ed. 481; 
Warshawsky & Co. v. A. Warshaw- 
Sky & Co., 257 Ill.App. 571; Hilton v. 
Hilton, 104 A. 375, 89 N.J.Eq. 182, L. 
R.A.1918F 1174 [mod 102 A. 16, 89 
N.J.Eq. 149]; Stephen Merritt Burial, 
etc., Co. v. Stephen Merritt Co., 108 
N.E. 1108, 214 N.Y. 676; Meneely v. 
Meneely, 62 N.Y. 427, 20 Am.R. 489; 
Bernhard v. Bernhard, 142 N.Y.S. 94, 
156 App.Div. 739. (2) An injunc- 
tion against the manufacture and 
sale of hair tonic and other barbers’ 
supplies anywhere under the name 
“Westphal,” alone or with other 
words or symbols, in connection with 
the hair tonic or barber supply busi- 
ness, is not too broad. Paul West- 
phal v. Westphal’s World’s Best Cor- 
poration, 215 N.Y.S. 4, 216 App.Div. 
53 [aff 154 N.E. 638, 243 N.Y. 639]. 
(3) A judgment enjoining one not 
entitled to the use of the prefix ‘‘Dr.” 
from manufacturing or selling any 
proprietary remedies under his name 
with the prefix “Dr.’”’ and from using 
his name in his business in such a 
manner as to mislead does not in- 
terfere with his right honestly to use 
his name in an honest business. 
World’s Dispensary Medical Ass’n v. 
Pierce, 122 N.Y.S. 818, 138 App.Div. 
401 [mod 96 N.B. 738, 203 N.Y. 419]. 
(4) In a trade-mark case, defendant 
was required to add the word “Com- 
pany” to the name “Howard” in 
which both parties asserted a trade- 
mark. Baldwin Co. v. R. S. Howard 
Co., 200. 2. 439 [aff 233 H.1154, 151 °C. 
C.A. 230, and cert den 37 S.Ct. 400, 
243 U.S. 636, 61 L.Ed. 941]. (5) The 
successor to the business and good 
will of a safe and lock company, with 
the right to use the surname of the 
founder, which has a commercial val- 
ue, while entitled to protection 
against the use, in the sale of safes 
made by the sons of such founder, 
who were members of the original 
corporation, of any name, mark, or 
advertisement indicating that the 
seller is the successor of the original 
company, or that its goods are the 
product of that company or its suc- 
cessors, and against any interference 
with the good will, cannot have an 
injunction totally restraining the use 
of such surname, and thus interfer- 
ing with the right of the founder’s 
sons to continue in the safe business 
and use their own name in so doing, 
after being released from their con- 
tract obligation not to engage in any 
competing business east of the Mis- 
sissippi River for a limited time. 
Donnell v. Herring-Hall-Marvin Safe 
Go.; 28°S.Ct. 288, 208 U.S. 267, 52 -L. 
Kd. 481. 


[d] Descriptive words.—(1) The 
owner’s right under a technical trade- 
mark, which has also become descrip- 
tive of the article to which it is ap- 
plied, is limited to restraining others 
from so using it as to mislead the 
public as to origin. National Lock 
Washer Co. v. Hobbs Mfg. Co., 210 F. 
516. (2) Where a trade-mark was 
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injury to either as is possible,?* and in such eases, 
the approved form of injunction is one restraining 
the use of the common name by defendant, unless 
accompanied by a clear statement sufficient unmistak- 
ably to distinguish defendant’s goods or business 
from that of plaintiff.37 


An injunction against un- 


understood by the public to refer to 
the drug sold under such name, but 
by manufacturing chemists, retail 
druggists, and physicians to mean 
only such drug when manufactured 
by plaintiff, defendant should be en- 
joined only from using the trade- 
name in sales to manufacturing 
chemists, physicians, and retail drug- 
gists with the right, in sales to re- 
tail druggists, to label small bottles 
and boxes intended for sale to the 
consumer with the trade-name when 
wrapped or boxed in containers bear- 
ing the chemical name. Bayer Co. v. 
United Drug Co., 272° F. 505. °¢3) A 
manufacturer of hairpins, of which 
the word “Hump” is descriptive, will 
not be enjoined from using word 
“Hump” in the selling of such hair- 
pins, on application of a manufactur- 
er of hairpins of which such word is 
not descriptive, although the latter 
manufacturer also manufactured 
hooks and eyes, and had attached 
word “Hump” to a trade-mark used 
in selling such hooks and eyes, un- 
less injunction is necessary to re- 
strain the former manufacturer from 
using such word so as to mislead 
buyers into believing that its hair- 
pins are those manufactured by the 
latter manufacturer, in case such 
name has acquired a trade meaning 
indicating to the public that articles 
to which it has been attached are 
those manufactured by the latter 
manufacturer. De Long Hook & Eye 
Co. v. Hump Hairpin Mfg. Co., 130 N. 
Bote 297 Ill. 359 [rev 216 I1l.App. 


[e] Prohibiting use for limited 
time.—Defendant, deliberately avail- 
ing himself of benefits of complain- 
ant’s trade-mark “tabasco,” was de- 
nied the right to use the word alto- 
gether for five years. MclIlhenny Co. 
v. Bulliard, 33 F.(2d) 978. 


37. Singer Mfg. Co. v. June Mfg. 
Co, LE S:Cts 1002, 1632 CO. S76o ate. 
Ed. 118; Chickering v. Chickering 
& Sons, 215--F.. 49051131 'C:ClA. 5385 
Ludlow Valve Mfg. Co. v. Pittsburgh 
Mfg. Co., 166 F. 26, 92 C.C.A. 60; Dr. 
A. Reed Cushion Shoe Co. v. Frew, 
162 F. 887, 89 C.C.A. 577 [rev 158 F. 
5521; Rowley v. J. F. Rowley Co., 
161 F. 94, 88 C.C.A. 258; Allegretti 
v. Allegretti Chocolate Cream Co., 52 
N.E. 487, 177 Wl. 129 [aff 76 Ill.App. 
581]; Massam v. Thorley’s Cattle 
Food Co., 6 Ch.D. 574 [rev on other 
grounds 14 Ch.D. 748]. 


[a] Tiustrations.—(1) Defend- 
ants, although they bore the name 
“Stark,” which was part of the cor- 
porate name of complainant, which 
had long been established in a nurs- 
ery business, while entitled to do 
business under their own name, will 
be enjoined from using an infringing 
trade-mark, or the word “Stark,” on 
their labels, save in such a manner 
as would not indicate to the trade 
that their goods were those of com- 
plainant, or that they were complain- 
ant’s successors. Stark Bros. Nurs- 
eries & Orchards Co. v. Stark, 248 F. 
154° [nod 257. F. 9,' 168 C. CLA, 220 
(cert gr 40 S.Ct. 15, 250° U.S. 6575763 
L.Ed. 1193, and aff 41 S.Ct. 221, 255 
U.S. 50, 65 L.Ed. 496)]. (2) Where 
the use of defendant’s name in con- 
nection with a descriptive word 
which had acquired. a secondary 
meaning as designating plaintiff's 
product will not sufficiently distin- 
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fair competition by dress of goods should not enjoin 
any single feature, since each feature may be prop- 
erly used in different forms and combinations which 
do not resemble plaintiff’s dress of goods. 
deceptive combination of features which should be 
So the use of a descriptive name or 
mark, or other feature which is publici juris, in con- 
nection with a particular dress of goods, may be 
properly enjoined, although its use alone may not 


enjoined.®& 


guish the product as defendant’s, he 
can be required to use a notice indi- 
cating that it is not plaintiff's prod- 
uct. Saalfield Pub. Co. v. G. & CG. 
Merriam Co., 238 F. 1, 151 C.C.A. 77 
[cert den 37 S.Ct. 478, 243 U.S. 651, 
61 L.Ed. 947]. (3) One reprinting a 
dictionary, the copyright to which 
had expired, need only insert his 
name as publisher on the title page, 
although the title had acquired a sec- 
ondary meaning as designating plain- 
tiff’s series of dictionaries; but, in a 
dictionary resembling plaintiff's lat- 
est dictionary, it can be compelled to 
use a notice that it is not published 
by the original publishers. Saalfield 
Pub. Co. v. G. & C. Merriam Co., su- 
pra. (4) Where complainants were 
entitled to the exclusive use of the 
word “Chickering” in its secondary 
signification as applied to pianos and 
defendants were entitled to use the 
same word as a proper name belong- 
ing to them in the same business, the 
court properly required defendants 
to adopt a new name for all their pi- 
anos and use it with a statement that 
they were “made by” defendants. 
Chickering v. Chickering & Sons, 215 
F. 490, 181 C.C.A. 538. (5) Defend- 
ant can be compelled to publish a no- 
tice wherever it uses a descriptive 
word which had acquired a secondary 
meaning as designating plaintiff's 
dictionary in connection with the ti- 
tle of its own dictionaries. Saalfield 
Pub. Co. v. G. & C. Merriam Co., su- 
pra. (6) Where it was shown that 
the names “Spanish tile arch” and 
“cohesive tile arch” by long use have 
come to indicate the work of com- 
plainant, without the use of his name 
in connection therewith, because un- 
til the recent entry of defendant into 
the field no one else had built simi- 
lar arches in the country, an injunc- 
tion adequately to protect complain- 
ant in the exclusive use of such 
names as a trade-mark should pro- 
hibit their use by defendant, even 
with his own name prefixed or added, 
except in connection with other 
words clearly indicating that he is 
not the original maker of such arch- 
es. KR. Guastavino Co. v. Comerma, 
184 F. 549. (7) A merely descriptive 
term, or the name of a person or 
place, may have become. associated 
with a particular kind of goods, or 
the product of a particular manufac- 
turer, in such a way that merely at- 
taching the word to an article of the 
same kind would amount to a mis- 
representation as to the origin of the 
article, in which case, while the use 
of the word cannot be prohibited, it 
may be enjoined unless accompanied 
by such information and precautions 
as will prevent deception of purchas- 
ers. De Long Hook & Eye Co. v. 
Hump Hairpin Mfg. Co., 130 N.E. 765, 
297 Ill. 359 [rev 216 Ill. App. 230]. 


[b] Compliance with decree.— 
Publication of a notice, in connection 
with a descriptive word on the title 
page and cover back of defendant’s 
dictionary, was sufficient compliance 
with a decree requiring such notice 
wherever the word is used in the ti- 
tle of defendant’s dictionary. Saal- 
field Pub. Co. v. G. & C. Merriam Co., 
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be enjoined.2® But if defendant has no special right, - 
the injunction may be absolute in its terms, even. 


though plaintiff 
It is the 
meaning.*° 


238 EF. 1, 151 C.C.A. 77 [cert den 37 
S.Ct. 478, 248 U.S. 651, 61 L.Ed. 947]. 


38. Fischer v. Blank, 33 N.E. 1040, 
188° N.Y.) 244. : sean 


[a] Injunction held too broad.— 
An injunction against using an ob- 
long form of package for packing tea 
was too broad. Fischer v. Blank, 33 
N.E. 1040, 188 N.Y. 244. 


Unfair competition im dress of 
goods see supra § 129. 


39. Devlin v. Peek, 135 F. 167 [aff 
144 F, 1021, 73 C.C.A. 619]; Devlin v. 
McLeod, 135 F. 164; Fischer v. Blank, 
33 N.E. 1040, 188 N.Y. 244. 


40. Saunders System Atlanta Co. 
v. Drive It Yourself Co. of Georgia, 
123 S.H. 132, 158 Ga. 1; Atlas Assur. 
Co. v. Atlas Ins. Co., 112 N.W. 232, 
114 N.W. 609, 138 Iowa 228, 15 L.R.A. 
N.S. 625, 128 Am.S.R. 189; Cohen v. 
Nagle, 76 N.E. 276, 190 Mass. 4, 2 L. 
R.A.N.S, 964. 


[a] Rule applied.—Where defend- 
ant insurance company improperly 
used the word ‘‘Atlas” and the figure 
of Atlas supporting the world, as a 
trade-mark and symbol, in unlawful 
competition with plaintiff, plaintiff 
was entitled to a decree restraining 
such use without limitation, instead 
of a decree merely restraining de- 
fendant’s use of the word “in its 
present form.” Atlas Assur. Co. v. 
Atlas Ins. Co., 112 N.W. 232, 114 N. 
W. 609, 138 Towa 228, 128 Am.S.R. 
189, 15 L.R.A.N.S. 625. 


Unfair competition in use of: 
Corporate names See supra § 122. 
Descriptive and generic terms see su- 

prawse li 5: : 
Geographical and place names see su- 

pra § 116. 

Make-up or dress of goods see supra 

§ 129. é 
Name of: 

Book see supra § 126. 

Business see supra § 123. 

PES Ha production see supra § 


Patented article see supra § 125. 
Proprietary article see supra § 127. 
Numerals see supra § 181. 
Personal names see supra §§ 118-121. 


Secondary meaning words see supra 
§§ 102, 103. 


Bs erga dress of store see supra 


Permissible use of secondary 
meaning words see supra § 103. 


41. Swift & Company v. U. S., 25 
S.Ct, 276, 196 U.S. 375, 49 L.Hd. 518; 
Stix, ete., Dry Goods Co. v. American 
Piano Co., 211 F. 271, 127 C.C.A. 639: 
Boardman v. Meriden Britannia Co., 
86 Conn. 207; Philadelphia Dairy 
Products v. Quaker City Ice Cream 
Co., 159 -A. 8, 306 Pa, 164, 


[a] Rule applied.—An injunction 
restraining the use of a family name 
in trade by a second user should be 
Specific, and not so general as to 
make the practical use of the name 


fee 
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has not an exclusive trade-mark 


right, but rests entirely on the doctrine of secondary 
The injunction should be definite, pre- 
cise, and particular, so that all who see it may know 
with certainty what is and what is not permitted,*? 
and frequently a precise form of words is required 
to be used in connection with the ambiguous name.*” 


in trade impossible. Stix, Baer &. 
Fuller Dry Goods Co. v. American Pi- 
ano. Col, 2 BoA2mts 127: CrAcsG3oe 


[b] Decree uncertain.—A decree 
enjoining defendant from using “il- 
legal means or unfair methods” in 
selling its product to dealers engaged 
in selling plaintiff’s product is too in- 
definite. Philadelphia Dairy Prod- 
ucts v. Quaker City Ice Cream Co., 
159 A. 8, 306 Pa. 164. 


[c] General prayer refused for 
uncertainty.—A general prayer that 
respondent be enjoined from selling- 
goods stamped with a stamp so near- 
ly resembling the petitioner’s stamp: 
that it is difficult to decide, etc., is 
too vague and uncertain to be of any 
practical benefit if granted, and will 
therefore be refused. Meriden Bri- 
tannia Co. v. Parker, 39 Conn. 450, 12 
Am.R. 401. 


[d] Decree free from uncertainty. 
—A decree restraining respondents 
from selling specified articles in 
packages having thereon certain 
specified labels in imitation of the la- 
bels of plaintiffs or with labels and 
numbers thereon so nearly like those . 
used by plaintiffs as to be calculated 
to induce the purchasers to believe 
they are the genuine manufacture of 
plaintiffs is sufficiently free from un- 
certainty, and defendants could have 
no difficulty in understanding what 
labels they are prohibited from using 
where the petition, which is made a 
part of the decree, describes fully 
and particularly the labels used by 
plaintiffs. Boardman y. Meriden Bri- 
tannia Co., 36 Conn. 207 (holding that 
remedy for uncertain decree is ap- 
plication to correct it). 


42. L. E. Waterman Co. v. Modern 
Pen (Co5735  SiCtl Sie 2S bu. Sy Sermo 
L.Ed. 142 [aff 197 F. 534, 117 C.C.A. 
30]; Holeproof Hosiery Co. v. Wal- 
lach, 172 F. 859, 97 C.C.A. 263 [mod 
and aff 167 F. 3731; G. & C. Merriam 
Co. Vas OBiVie, 120 RL 16%) 95 C/G 
423; Ludlow Valve Mfg. Co. v. Pitts- 
burgh Mfg. Co., 166 F. 26, 92 C.CLAL 
60; Allegretti v. Allegretti Chocolate 
as Co., 52 N.E. 487, 177 Ill. 129, 


[a] Ilustrations.—(1) All the 
protection to which a _ corporation 
long engaged in selling fountain pens 
as ‘‘Waterman’s” and ‘Waterman’s 
Ideal” under the name of “L. E. Wa- 
terman Co.” is entitled against the 
use of the name “Waterman” by a 
selling agent of a firm calling itself 
“A, A. Waterman & Co.” is afforded 
by a decree permitting such use only 
in the form “Arthur A. Waterman & 
Co.” with the suffix “Not connected 
with the L. KE. Waterman Co.” prom- 
inently displayed. L. E. Waterman 
Co. v. Modern Pen Co., 35 S.Ct. 91, 
235 U.S. 88, 59 L.Ed. 142 [aff 197 FB. 
534, 117 C.C.A. 30]. (2) The manu- 
facturer of ‘‘Coco-Quinine,” a prepa- 
ration containing quinine colored and 
flavored with chocolate, although not 
entitled to the use of such name as 
a trade-mark, or to the exclusive 
right to the use of such formula, was 
entitled to a decree restraining de- 
fendant, who manufactures a similar 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 267] 


The injunction should enjoin specifically the use of 
the marks, words, or devices adjudged misleading, 
or an infringement, and to this specific injunction 
should be added a general clause to prevent merely 
colorable evasion. This form of decree will defi- 
nitely determine that defendant may not continue the 
particular form of infringement or unfair competi- 
tion which has been litigated and adjudicated, and 
it will leave him at liberty to determine for himself 
what other forms of inscriptions or devices he may 
safely and properly use.*? 


X Designating proper mark or label and construing 
injunction in advance. It is not a proper function 
of a court of equity, after finding infringement, to 
indulge in label making, and to give its approval in 
advance to a changed form proposed to be adopted 
by defendant to avoid future liability.4# A con- 
trary practice is fraught with danger of injustice to 
complainant. It cannot be determined a priori what 
effect any particular device will have in the trade, 
and on the mind of the public. The new device when 
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put in use may injure complainant in unforeseen 
and unanticipated ways, and complainant should 
have his day in court for the determination of such 
question on the evidence, and without having it in 
any way prejudged.*® On this principle the court 
should not construe its injunction in advance, and say 
what will, and what will not, constitute a violation 
of it,*® and it is not required to suggest a method 
of discrimination.47 Sometimes, however, an explan- 
atory or interpretation clause is inserted to make 
clear what is prohibited,*® and in some cases the 
court has suggested a change, or prescribed that cer- 
tain forms may be used, which will sufficiently pro- 
tect plaintiff.+® 


Removal of infringing mark. The infringing mark 
may be ordered removed from the goods,®°® by or 
under the direction of a master or referee, and at 
the cost of defendant.®1 


Right to advertise decree. Where complainant 
secures a decree enjoining defendant from continu- 


preparation under the name of ‘‘Quin- 
Coco,” and its agents, from directly 
or indirectly representing or sug- 
gesting to customers the feasibility 
er possibility of passing off “Quin- 
Coco” for “Coco-Quinine,”’ and re- 
quiring defendant to use labels clear- 
ly distinguishing its product from 
“Coco-Quinine,” and stating affirma- 
tively that the preparation was not 
to be sold or dispensed as ‘‘Coco-Qui- 
nine.” William R. Warner & Co. v. 
Eli Lilly & Co., 44 S.Ct. 615, 265 U.S. 
526, 68 L.Ed. 1161 [rev 275 F. 752, 
and motion to retax costs den 45 S. 
Ct. 124 mem, 266 U.S. 584 mem, 69 
L.Ed. 453 mem]. (3) In view of in- 
stances of deceptive representations 
or conduct, the Keystone Oil & Man- 
ufacturing Company will be enjoin- 
ed from selling lubricants without 
noting on each package that they 
were not the products of the Key- 
stone Lubricating Company. Key- 
stone Oil & Mfg. Co. v. Buzby, 219 F. 
473, 135 C.C.A. 185 [rev 206 F. 136]. 
(4) Complainants having no exclu- 
sive trade-mark right in the name 
“Dyanshine,” defendant has the legal 
right to use the name “‘Dye and 
Shine” for its own product, but in do- 
ing so must unmistakably distin- 
guish it from that of complainants, 
and may fairly be required to use 
eartons and bottles with labels or 
printing which clearly make such 
distinction, by stating prominently 
that the preparation is not that of 
complainants, and further that it is 
not to be used or sold as such, or in 
filling orders for ‘“Dyanshine.” Bar- 
ton v. Rex-Oil Co., 2 F.(2d) 402, 40 
A.L.R. 424 [rev 288 F. 878]. (5) In 
an action by a manufacturer of tubu- 
lar skates, sold and known as John- 
son’s skates, to enjoin unfair com- 
petition, the decree need not enjoin 
the entire use of the word “Johnson,” 
and a decree enjoining the use of the 
name, except when followed by 
words, “Not connected with the orig- 
inal Nestor Johnson Manufacturing 
Company,’ would be modified by 
striking therefrom the word “origi- 
nal.” Nestor Johnson Mfg. Co. v. 
Alfred Johnson Skate Co., 144 N.E. 
787, 313 Ill. 106 [rev 229 Ill.App. 
549]. 


43. Sterling Remedy Co. v. Sper- 
mine Medical Co., 112 F. 1000, 50 C.C. 
A. 657; Charles E. Hires Co. v. Con- 
sumers’ Co., 100 F. 809, 41 C.C.A. 71. 
See also infra text and notes 44-49. 


‘when an infringement has been 
found, it should be restrained. .. . 


The court ought not to say how near 
the infringer may lawfully approxi- 
mate the label of the complainant, 
but should cast the burden upon the 
guilty party of deciding for himself 
how near he may with safety drive 
to the edge of the precipice, and 
whether it be not better for him to 
keep as far from it as_ possible.” 
Charles EK. Hires Co. v. Consumers’ 
Con 100) B., 809, 83) 41° C:CcA. wa. 


44. Sterling Remedy Co. v. Sper- 
mine Medical Co., 112 F. 1000, 50 C. 


-.C.A. 657; Charles E. Hires Co. v. Con- 


sumers’ Co., 100 F. 809, 818, 41 C.C. 
CAN aid Le 


“A court of equity does not sit as 
an arbiter to determine in advance 
upon other and changed labels which 
the infringer may adopt to avoid the 
condemnation of the court. Wheth- 
er such changed forms do in fact in- 
fringe is matter of fact to be deter- 
mined by the court in its usual 
course of procedure upon complaint 
lodged by the party damnified. The 
duty of the court below was to de- 
termine whether the labels complain- 
ed of in the bill infringed the com- 
plainant’s right. That duty was 
fully performed when the court had 
so determined. It is not called upon 
to decide whether a-new label pro- 
posed for adoption would infringe. 
This is especially so here, where the 
infringement was deliberate and de- 
signed.’’ Charles H. Hires Co. v. Con- 
sumers’ Co., supra. 


45. Williams v. Mitchell, 106 F. 
168, 172, 45 C.C.A. 265. 


“Tt will be time enough for the 
court to determine the question when 
presented upon issues properly fram- 
ed and the evidence taken thereun- 
der.”’ Williams v. Mitchell, supra. 


46. Eureka Fire Hose Co. v. Eu- 
reka Rubber Mfg. Co., 65 A. 870, 72 
N.J.Hq. 555. 


47. Dyment v. Lewis, 123 N.W. 
244, 144 Iowa 509, 26 L.R.A.N.S. 73. 


[a] Thus, where, in a suit to re- 
strain unfair competition, by the 
wrongful use of a trade-name, the 
only issue was as to the propriety of 
employing the particular name, the 
court authorized to grant relief was 
not required to suggest a method of 
enabling the public to discriminate 
between the business of plaintiff and 
defendant. Dyment v. Lewis, 123 N. 
W. 244, 144 Iowa 509, 26 L.R.A.N.S. 


. 


48. N. K. Fairbank Co. v. R. W. 
Bell Mfg. Co., 77 F. 869, 23 C.C.A. 554. 


[a] Interpretation clause.—In a 
case of unfair competition, where a 
manufacturer put up his goods in 
packages similar to those of plaintiff 
in many ways besides those of size, 
color, and form, it was held proper to 
grant an injunction against putting 
up and selling or offering for sale the 
particular form of package referred 
to in the bill “or any other form of 
package which shall, by reason of the 
collocation of size, shape, colors, let- 
tering, spacing, and ornamentation, 
present a general appearance as 
closely resembling the ‘Complain- 
ant’s Package,’ referred to in the bill 
and marked in evidence, as does the 
said ‘Defendant’s Second Package.’ 
- . . But, since so much has been 
said about the impossibility of fram- 
ing any decree which would prevent 
the sale of the package complained 
of, and yet not give complainant the 
monopoly of yellow paper for its 
wrappers, the following clause may 
be added: ‘This injunction shall not 
be construed as restraining defend- 
ant from selling packages of the size, 
weight, and shape of complainant’s 
package, nor from using the desig- 
nation ‘Buffalo Soap Powder,’ nor 
from making a powder having the 
appearance of complainant’s ‘Gold 
Dust,’ nor from using paper of a yel- 
low color as wrappers for its pack- 
ages, provided such packages are so 
differentiated in general appearance 
from said ‘Complainant’s Package’ 
that they are not calculated to de- 
ceive the ordinary purchaser.’” N. 
K. Fairbank Co. v. R. W. Bell Mfg. 
Co., 77 F. 869, 878, 23 C.C.A. 554. 


49. Coca-Cola Co. v. Gay-Ola Co., 
211 F. 942, 128 C.C.A. 440; Carlsbad 
v. Schultz, 78 F. 469. 


[a] Gabel designed.—Carlsbad v. 
Schultz, 78 F. 469, 472 (where Coxe, 
J., said: ‘In order that there may be 
no misunderstanding upon the set- 
tlement of the decree the court has 
applied a copy of a label which, it is 
thought, the defendant may use with 
impunity as truthfully representing 
the water sold by him’’). 


50. Upmann v. Elkan, L.R. 12 Eq. 
140; Dent v. Turpin, 2 Johns. & H. 
139, 70 Reprint 1003. 

51. Jurgensen vy. Alexander, 24 
How.Pr. (N.Y.) 269. 
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ing to manufacture-articles in appearance almost 
identical with those of complainant, but the ques- 
tions at issue are honest trade differences, complain- 
ant should not be allowed to advertise the decree.*” 


Affirmative relief to defendant.°* Affirmative re- 
lief to defendant in a suit for infringement of a trade- 
mark will be refused where the court finds specially 
that defendant had infringed plaintiff’s trade-mark, 
and had engaged in unfair competition.** 


[§ 268] bb. Territorial Limits.°> Where the busi- 
ness of plaintiff and defendant is nationwide, a de- 
cree protecting plaintiff’s trade-name only in a speci- 
fied part of the country is improper.°* The wrong- 
ful appropriation of plaintiff’s trade-mark will be 
enjoined in every town and county where it is used 
by him.57 It has also been held that the injunction 
may be general, although plaintiff has never used 
his trade-mark except in a particular market.°® 
On the other hand, it has been held that injunctive 
relief should be limited to states in which plaintiff 
has established a market for the articles bearing his 
trade-mark,®® and that an oil company is entitled 
to an injunction against a competing company under 


TRADE-MARKS, TRADE-NAMES, 


TAS ee ee oe Le 


[§§ 267-271 


a similar name, only as to territory served by plain- 
tift.%° 


[§ 269] (c) Amendment or Modification.°* The 
parties may, by consent, have a decree in an unfair 
competition suit reformed and modified to comply 
with the terms of their agreement.°? Where a mo- 
tion to amend the decree in a trade-mark infringe- 
ment case, so as to prohibit defendant from using 
a certain word in connection with his product, is 
first made during the hearing before the court on 
exceptions to a master’s report and rule for con- 
tempt, so that there is no opportunity for defend- 
ant to answer er to go into the question properly, 
the amendment is properly refused.** 


[§ 270] (d) Construction.** The general rules of 
equity as to the construction of decrees,°° particu- 
larly in injunction guits,*® apply in construing final 
injunctions in trade-mark or trade-name suits.°* 


[§ 271] (3) Violation and Punishment. As in 
other cases,®® the violation of an injunction against 
the wrongful use of a trade-mark or trade-name may 
be punished as a contempt of court,®® although the in- 


52. Champion Spark Plug Co. v. A. 
R. Mosler & Co., 233 F. 112. 


53. In injunction suits generally 
see Injunctions § 656. 


54. Nu-Grape Bottling Co. v. Co- 
mati, 40 F.(2d) 187. 


[a] Affirmative relief properly de- 
nied.—(1) Plaintiff, who manufactur- 
ed and sold flavors for use in soft 
drinks, granted to defendant, a bot- 
tler and distributor of soft drinks, 
the right to bottle and distribute for 
twenty years certain drinks, under 
plaintiff's trade-mark, of which 
plaintiff was owner, and also of de- 
sign patents covering a distinctive 
bottle, the contract providing that, 
in case of termination, defendant 
should, on request, deliver to plaintiff 
everything bearing the trade-mark. 
Defendant ‘abandoned the contract, 
and plaintiff sued to restrain in- 
fringement of the trade-mark and 
the use of the patented bottles in the 
sale of beverages. Defendant con- 
tended that injunctive relief should 
be conditioned on repurchase by 
plaintiff of the patented bottles de- 
fendant had on hand, under the max- 
im that he who seeks equity, must do 
equity, but the court held that such 
affirmative relief to defendant should 
be denied. Nu-Grape Bottling Co. v. 
Comati, 40 F.(2d) 187. (2) It was 
held that such affirmative relief to 
defendant should be denied. Nu- 
Grape Bottling Co. v. Comati, supra. 


55. Extent of right to trade-mark 
see supra § 11. 
56. Diamond Crystal Salt Co. v. 


Worcester Salt Co., 221 F. 66, 137 C.C. 
A. 16. 


57. Lammes vy. Ward Bros. Co., 
235 N.Y.S. 93, 134 Misc. 288 [aff 237 
N.Y.S. 817, 227 App.Div. 840]. 


58. Johnston v. Orr-Ewing, 7 App. 
Gas. 219 
Soe Printing. ete. Go. vs 


Griggs-Cooper & Co., 49 S.Ct. 267, 279 
U.S. 156, 73 L.Ed. 650 [rev 162 N.H. 
425, 119 OhioSt. 151 (aff 161 N.E. 789, 
28 OhioApp. 1)]. 

60. Standard Oil Co. of Maine v, 
Standard Oil Co. of New York, 45 F. 
(2d) 809 [mod 388 F.(2d) 677]. 


61. Correction or vacation of de- 

crees in: 

Equity suits generally see Equity §§ 
871-936. 

Suits for injunctions generally see 
Injunctions § 659. 


62. MclIlhenny Co. v. Bulliard, 16 
F.(2d) 470. 


63. MclIlhenny Co. v. Bulliard, 33 
F.(2d) 978. 


64. Construing injunction in ad- 
vance see supra § 267. 


65. See Equity § 862. 
66. See Injunctions § 657. 
67. See cases infra this note. 


[a] Particular decrees construed. 
—(1) In a suit to enjoin defendants 
from fraudulently using the name of 
a town to designate their products 
so as to confuse them with those of 
plaintiff, the decree, enjoining de- 
fendants from so using the name as 
to deceive the public, does not ad- 
judge plaintiff the exclusive right to 
use the town name. Modesto Cream- 
ery v. Stanislaus Creamery Co., 142 
P. 845, 168 Cal. 289. (2) A decree 
enjoining defendant from maintain- 
ing its premises in Such manner as 
to give them ‘the appearance of being 
those of plaintiff, and from main- 
taining an appearance likely to in- 
duce customers to enter its premises 
in the belief that they were entering 
plaintiff’s premises, did not relate to 
the architectural design of the build- 
ing, but merely to those matters of 
decoration and adornment commonly 
within the control of a tenant. Sum- 
merfield Co. of Boston v. Prime Fur- 
niture Co., 186 N.E. 896, 242 Mass. 
149. (8) A decree in a suit for un- 
fair competition, ordering defendant 
to place and maintain on its premis- 
es in conspicuous places signs really 
legible by, and visible to, persons on 
the adjacent sidewalks, clearly indi- 
cating the ownership of its premis- 
es, did not require it to maintain a 
sign over the sidewalk, or to do any- 
thing in violation of any ordinance 
or law. Summerfield Co. of Boston 
v. Prime Furniture Co., supra. (4) 
A consent decree in a suit for un- 
fair competition was held to preclude 
defendant from selling, in competi- 


tion with complainant’s wine, known 
as “Virginia Dare,” its own wine, un- 
der the name of “Virginia,” where 
the use of the word “Virginia” was 
bound to be unfair. Garrett & Co. 
v. Sweet Valley Wine Co., 251 F. 371. 


68. See Injunctions §§ 833-892. 


69. American Crayon. Co. v. Prang 
Co., 50 F.(2d) 225 faff 58 F.(2d), 715]; 
Coca-Cola Co. v. Duberstein, 249 FEF. 
163:> Burten vs Taxicab Co. £43 Ae 
799, 156 Md. 183; Butler-Butler v. 
Marcoglou, 156 N.Y.S. 467, 170 App. 
Div. 762; Swift v. Dey, 27 N.Y.Su- 
per. 611; Compania General de Ta- 
bacos de Filipinas v. Alhambra Cigar, 
etce., Mfg. Co., 33 Philippine 503. 


[a] To sustain motion for con- 
tempt for violation, by means of an 
altered trade-mark, of a preliminary 
injunction against the use of a trade- 
mark, it must appear clearly that the 
ordinary mass of customers, paying 
that attention which persons usually 
pay in buying the article in question, 
would be easily deceived. If this 
state of facts be not shown to the 
court, the motion will be denied. 
Swift v. Dey, 27 N.Y.Super. 611. 


{b] Injunction held violated.— 
(1) Infringing defendant, refusing to 
comply with portion of decree re- 
quiring use of distinguishing lan- 
guage, is guilty of contempt. MclIl- 
henny Co. v. Bulliard, 33 F.(2d) 978. 
(2) Under a decree restraining in- 
fringement of a trade-mark, and un- 
fair competition, in the sale of school 
supplies, use by defendant of a sub- 
Sidiary corporation to evade the 
terms of the injunction is unlawful. 
American Crayon Co. v. Prang Co., 50 
B.(2d) 225 [Laff 58 F.(2d) 715]. (3) 
One enjoined from using the name 
“Lenox” in connection with the man- 
ufacture and sale of waists is guilty 
of contempt when he merely changes 
the name of his business, “Lenox 
Waist Mfg. Co.,” to “Lenox Dress 
Mfg. Co.,” and under that name and 
at the same place sells dresses and 
waists manufactured at another 
point, even though such waists are 
called ‘Preferential’ waists. Danzi- 
ger v. Gottlieb, 141 N.Y.S. 739, 156 
App.Div. 779. (4) Placing of name 
on taxicabs, without changing the 
color combination and arrangement, 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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junction is erroneous and is subsequently reversed,?° 
unless complainant has, by his acquiescence or de- 
lay, lost his right to object to the violation;*! but 
it has been held that such acquiescence must be suffi- 
cient to create a new right in defendant.*? 
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An in- 


junction restraining the use of certain marks, words, 


or names is violated by use thereof, although in con- 
nection with other added matter.*3 
of a corporation is guilty of contempt for violation 
of an injunction running against the corporation.74 
An ex parte approval of a magazine’s title and cover, 
as changed by defendant after the issuance of an 
interlocutory injunction against simulation of plain- 
tiff’s title and cover, while an improper exercise of 
judicial power,’® absolves defendant from liability 
for contempt for violation of the injunction.**® 


is insufficient compliance with an in- 
junction restraining defendant from 
using his cabs until he has so chang- 
ed their appearance as to make them 
distinguishable from plaintiff's cabs. 
Burton v. Taxicab Co., 143 A. 799, 156 
Md. 183. (5) In such case defendant 
could be adjudged in contempt with- 
out awaiting a demonstration of con- 
fusion by actual experience. Burton 
v. Taxicab Co., supra. (6) Other in- 
stances of violation. Coca-Cola Co. 
v. Duberstein, 249 F. 763; L. E. Wa- 
terman Co. v. Standard Drug Co., 202 
F. 167, 120 C.C.A. 455; Hildreth v. 
mel 74 N.Y.S. 1075, 70 App.Div. 
5. 


{e] Injunction held not violated. 
—(1) An injunction restraining a de- 
fendant from using the name “Amer- 
ican Lady” as applied to its shoes for 
women, “when not accompanied with 
other matter clearly indicating that 
such shoes are of its own manufac- 
ture,” was not violated where its own 
name, surrounding in belt form the 
name ‘“‘American Lady,” was stamped 
on the soles of the shoes, and the 
name ‘‘American Lady,” with its own 
name in belt form surrounding the 
word “makers,” was stamped on the 
top facing of one shoe of each pair. 
Wolf Bros. & Co. v. Hamilton-Brown 
Shoe Co., 206 F. 611, 124 C.C.A. 409 
[rev 192 F. 930, and aff 36 S.Ct. 269, 
240 U.S. 251, 60 L.Ed. 629]. (2) The 
use of the words “Péres Chartreux”’ 
instead of ‘“Carthusian Monks” in 
following the form of label which 
the court suggested might properly 
be used, printed in any language, as 
descriptive of the liqueur manufac- 
tured by those claiming under the 
French liquidator of the properties 
of the Carthusian monks who had re- 
moved to Spain, and were there con- 
tinuing to make their liqueur under 
the original secret formula, should 
not be punished as a contempt of the 
injunction decree granting relief to 
the monks against unfair competition 
and infringement of their trade- 
marks. Baglin v. Cusenier Co., 31 
S.Ct. 669, 221 U.S. 580, 55 L.Ed. 863 
[rev 164 F. 25, 90 C.C.A. 499]. (3) 
Where an injunction restrained de- 
fendant, : h 
from manufacturing, issuing, or us- 
ing any cigarette box or container, 
red in color, with a white border on 
the edges, and containing any design, 
coat of arms, monogram, word, or 
words resembling the container used 
by plaintiff in the sale of its ciga- 
rettes, and defendant manufactured 
a box, red in: color, and with a white 
porder, similar to those in which 
plaintiff's cigarettes were sold, but 
defendant’s boxes contained neither 
design, coat of arms, monogram, nor 
words similar to those used on plain- 
tiff’s boxes, defendant was not guilty 
of violation of the injunction. But- 


his agents and servants, 


The president 


Ad- 
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vice of counsel is no defense to a charge of con- 
tempt for refusal to comply with the decree;77 nor 
is defendant exonerated because the prohibited use 
was the act of his clerical help,7® although that fact 
may properly be considered in mitigation.?® 


[§ 272] ¢. Effect of Prior Decisions.*®° 
nary rules in respect of the doctrine of res judicata, 
with their usual exceptions and qualifications,®! ap- 
ply in this class of cases.8? 
issues are the same, a final decree in a prior suit 
is conclusive evidence for or against parties or privies 
in a second suit;®* but the former decree is not con- 
elusive as to persons who were not parties or privies 
in the former suit,§* nor as to matters not in issue 
in such suit,®> although the record and evidence in 


The ordi- 


To the extent that the 


ler-Butler, Inc.. v. Marcoglou, 156 N. |] F.(2d) 470. 


Y.S. 467, 170 App.Div, 762. 


Contempt generally see Contempt 
TESLORS fe oyun ls 


Damages awarded in proceedings 
for contempt see infra § 273. 


70. Compania General de Tabacos 
de Filipinas v. Alhambra Cigar, etc., 
Mfg. Co., 33 Philippine 503. 


71. American Crayon Co. v. Prang 
Co., 51 F.(2d) 737 [aff 58 F.(2a) 715]; 
Cartier v. May, Sebastian Dig. 200 
(motion to commit for breach of in- 
junction refused on ground of plain- 
tiff’s delay for fifteen months; but 
injunction was enlarged to cover new 
fraud, and costs were given). 


72. Rodgers v. Nowill, 3 DeG.M.& 
ope 614, 52 Eng.Ch. 478, 43 Reprint 


[a] Acquiescence in violation in- 
sufficient.—In Rodgers v. Nowill, 3 
DeG.M.&G. 614, 619, 52 Eng.Ch. 478, 
43 Reprint 241, an injunction having 
been granted, restraining defendant 
from the use of a trade-mark con- 
taining the words “J. Rogers’ & 
Sons,” he formed, in 1848, a partner- 
ship with his father, who was nam- 
ed John Rogers, and brother, and us- 
ed the same firm name. In 1853 
plaintiff moved for committal for 
breach of injunction. Stuart, V. C., 
refused the motion, but without 
costs, on the ground, among others, 
of acquiescence by plaintiffs for five 
years. This holding was reversed 
on appeal. Turner, L. J., said: “On 
the question of acquiescence, I think 
that in a case of this description, 
where there has been an injunction 
granted by this court, there must, 
in order to deprive the party who has 
obtained the injunction of the right 
to move for committal upon the 
breach of it, be a case made out al- 
most amounting. to such a license to 
the party enjoined to do the act en- 
joined against as would entitle him 
to maintain a bill against others for 
doing that act. The party enjoined 
must, I think, show such acquies- 
cence as would be sufficient to create 
new right in him.” 

73. U.-S.-.v. Roche, 27 F.Cas.No. 
16,180, 1 McCrary 385. 

74, Janney v. Pan-Coast Ventila- 
tor, etc., Co., 131 F. 143. 


75. Butterick Pub. Co. v. Dell 
Pub. Co., 250 N.Y.S. 356, 232 App.Div. 
633. 


76. Butterick Pub. Co. v. Dell Pub. 
Co., supra. 


77. Mcllhenny Co. v. Bulliard, 33 
F.(2d) 978. 


78. MclIlhenny Co. v. Bulliard, 16 
F.(2d) 470. 


79. MclIlhenny Co. v. Bulliard, 16 


80. Decisions of federal 
commission see infra § 300. 


81. See Judgments §§ 1154-1525. 


82. Rock Spring Distilling Co. v. 
W. A. Gaines & Co., 38 S.Ct. 327, 246 
U.S. 312, 62 L.Ed. 738 [rev on another 
ground 226 F531, 141° “Ci CyAs 227 
(rev 202 F. 989)]. And see cases in- 
fra note 83 et seq. 


83. G. & C. Merriam Co. v. Saal- 
field) 1'9 0) B992.7, td C-ClA bi talon: 
extended 198 F. 369, 117 C.C.A. 245]; 
Rost v. Salerno, 171 N.H. 491, 271 
Mass. 492; Schmid v. De Grauw, 59 
N.Y.S. 569, 27 Misc. 693. 


[a] Wlustrations—(1) A judg- 
ment in a suit for injunction, holding 
that defendant was entitled to use a 
trade-name, is conclusive on such 
question in a subsequent suit by de- 
fendant to enjoin plaintiff in the for- 
mer suit from using such name. 
Schmid v. De Grauw, 59 N.Y.S. 569, 
27 Misc. 698. (2) In a suit to enjoin 
defendant’s using a label resembling 
plaintiff’s, defendant could not chal- 
lenge plaintiff’s prior adjudicated 
right to the label recorded under stat- 
ute, nor the decision that defendant’s 
label was an infringement on that of 
plaintiff. Rost v. Salerno, 171 N.E. 
491, 271 Mass. 492, 


84 MclIlhenny Co. v. Gaidry, 253 
FE. 613, 165 C.C.A. 239; Hohner’ v. 
Gratz, 50 F. 369; Dr. Dadirrian, etce., 
Co. v. Hauenstein, 74 N.Y.S. 709, 37 
Mise. 23 [aff 77 N.Y.S. 1125;:74 App. 
Div. 630 (aff 67 N.E. 1081, 175 N.Y. 
522)]. See Eagle White Lead Co. v. 
Pflugh, 180 F. 579 [rev on other 
grounds 185 EF. 769; 107 C.C.A,- 659 
(cert den 31 S.Ct. 719, 220 U.S. 615, 
55 L.Ed. 610)] (holding that a prior 
adjudication in favor of complainant 
in a suit for trade-mark infringe- 
ment against others, while not con- 
trolling in a subsequent suit by com- 
plainant against defendants for in- 
fringement, is a forceful factor on 
the issue of prior adoption and use 
of such trade-mark by complainant). 


[a] In action at law.—Judgments 
that defendant had no exclusive right 
to use the word “Tabasco” in connec- 
tion with a pepper sauce were not 
conclusive in a subsequent action at 
law against it in favor of plaintiff, 
who was not a party to the suits, nor 
in privity with either party thereto. 
Mclilhenny Co. v. Gaidry, 253 F. 613, 
165: C. CAs 239: 


Persons affected by judgments gen- 
erally see Judgments §§ 1391-1490. 


85. Andrew Jergens Co. v. Bonded 
Products Corporation, 21 F.(2d) 419 
[mod 13 F.(2d) 417, and cert den 48 
S.Ct. 204, 275 U.S. 572, 72 L.Ed. 432); 
G. & C. Merriam Co. v. Saalfield, 190 
F. 927, 111 C.C.A. 517 [op extended 
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a prior suit to which defendant in the present suit 
was not a party are competent for the information 
of the chancellor as to the scope of the former de- 
cision as a precedent.8* Since infringement or un- 
fair competition is a tort and a continuing wrong, 
each deceptive “passing off,” giving rise to a new 
and separate cause of action,®*’ a prior decree 1s 
not an absolute bar to the maintenance of a subse- 
quent, suit for a continuance of the infringement 
or unfair competition, especially where the subse- 
‘quent acts of defendant are not identically the same 
as those previously adjudicated,®* or where the prior 
decision was by a foreign court.8® So where, after 
issuance of a preliminary injunction against the use 
of a label almost identical with that of complainant, 
defendant resorts to another label, differing in detail 
from complainant’s, but sufficiently like it to de- 
ceive customers, a second preliminary injunction 
will issue.2® A prior decree, although res judi- 
cata between the parties, does not preclude plain- 
tiff in a subsequent suit from showing that acts 
not disclosed or contemplated in the original suit 
are a violation of his right as there defined;®* and 
a decree enjoining a corporation, its officers and 
agents and employees, in the usual form is no bar 
to a subsequent suit against the officers and agents 
in their individual capacity. On the contrary, it is 
conclusive against them where they controlled the 
defense in the prior suit.°? A prior decree for an 
injunction against an agent is no bar to a subsequent 


TRADE-MARKS, TRADE-NAMES, [§ 


recovery of profits against the principal.®* So, al- 
though complainant has obtained an injunction 
against a principal, he is entitled to maintain a sub- 
sequent suit so as to have an independent injunction 
against an agent.°* . 


Following decree in another jurisdiction. A former 
decree for an injunction in another jurisdiction by 
which both parties are bound, and on which both 
rely in a subsequent suit, should be followed in terms 
as nearly as may be in framing the decree, in a sub- 
sequent suit.®® 


A prior interlocutory decree is not conclusive on 
the parties in @ subsequent suit,®°* since such decree 
is still subject to the control or modification of the 
court.°7 On the other hand, it has been held that, 
in an action for an injunction, the court is bound 
by its decision on motion for an injunction pendente 
lite, where the evidence is the same as that presented 
on the motion.°® 


Decision of administrative officers. In determin- 
ing whether the use of similar names of insurance 
companies constitutes unfair competition, rulings of 
a state insurance department are of weight, but are 
not binding.®® A decision of the patent office re- 
jecting defendant’s application for registration of 
a trade-mark is not admissible in a suit for infringe- 
ment of the mark; but it has been held that a prior 
successful prosecution of an interference in the pat- 
ent office between complainant and defendant with 


198 F. 369, 117 C.C.A. 245]; Hohner 
Vv. Gratz, 50 F. 369. 


[a] Ilustration.—While a decree 
enjoining defendant from using the 
name “Webster” on the title page of 
dictionaries, unless accompanied by 
an explanation that the publication 
was not that of complainant, the 
original publisher of such. diction- 
aries, and prescribing the language 
of such statement, is conclusive of 
the general equities of the parties, it 
is not conclusive as to the precise 
form of statement required in anoth- 
er suit in a different district against 
one in privity with the first defend- 
ant for a different trespass; but 
whether or not defendant therein in- 
fringes the rights of complainant is 
to be determined on the facts of the 
case. G. & C. Merriam Co, v. Saal- 
field, 190 F. 927, 111°C.C.A. 517 [op 
extended 198 F. 369, 117 C.C.A. 245]. 


86. Gaines v. Kahn, 155 F. 639 
[rev on other grounds 161 F. 495, 88 
C.C.A. 487 (cert den 29 S.Ct. 682, 212 
U.S. 572, 53 L.Ed. 656, and 36 S.Ct. 
552, 241 U.S. 668, 60 L.Ed. 1229)]. 


87. See cases infra note 88. 


88. Dr. A. Reed Cushion Shoe Co. 
v. Frew, 158 F. 552 [rev 162 F. 887, 
89 C.C.A. 577] (refusing to be bound 
by prior decree that cautionary labels 
were sufficient to prevent unfair com- 
petition); Rost v. Salerno, 171 N.E. 
491, 271 Mass. 492. 


[a] Prior decree dismissing bill. 
—(1) Dennison Mfg. Co. v. Scharf 
Dag, ReCC. yn COs, U2. VE. 38; 57 CLG AA, 
9. (2) A decree dismissing a suit 
for unfair competition, in which mis- 
representations by agents or author- 
ity therefor were not sufficiently 
shown, did not bar relief for subse- 
quent misrepresentations. Joseph 
Schlitz Brewing Co. v. Houston Ice & 
Brewing Co., 241 F. 817, 154 C.C.A. 
519 [cert gr 38 S.Ct. 316, 246 U.S. 


659, 62 L.Ed. 926, and aff 39 S.Ct. 401, 
250 U.S. 28, 68 L.Ed. 822]. 


Successive injunctions 
see Injunctions §§ 59, 60 


89. Hohner v. Gratz, 50 F. 369. 


90. Cuervo v. Owl Cigar Co., 68 
BE. 541. 


91. Clark Thread Co. v. William 
Clark Co., 40 A. 686, 56 N.J.Eq. 789. 


92. Saxlehner vy. Wisner, 147 F. 
189, 77 C.C.A. 417 [aff 140 F. 938, and 
eert) den +27 US:Ct. 778,203 “US. oad, 
bya Coie St 20 BN $533 1 


93. Clark Thread Co. v. William 
Clark Co., 37 A. 599, 55 N.J.Ha. 658 
[rev on other grounds 40 A. 686, 56 
N.J.Eq. 789]. 


[a] Ilustration. — In a_ suit 
against a corporation to enjoin its use 
of the trade-marks of complainant, 
and to obtain an accounting of profits, 
the fact that a previous suit had been 
brought by the same complainant 
against the selling agent of defendant 
for the same purpose, and that there 
had been a decree for an injunction, 
but no decree for an accounting, in 
that suit, does not estop complainant 
from obtaining an accounting in the 
second suit, it appearing that the sell- 
ing agent had been employed on a 
salary, and received no profits, and 
that for this reason no decree for an 
accounting was made against him. 
Clark Thread Co. v. William Clark 
Co., 37 A. 599, 55 N.J.Hq. 658 [rev on 
oan grounds 40 A. 686, 56 N.J.Eq. 


94. Baker v. Sanders, 80 F. 889, 
890, 26 C.C.A. 220 (an injunction had 
been granted against defendant’s 
principal in Virginia against unfair 
competition; the circuit court of ap- 
peals for the second circuit held that 
a more specific injunction might be 
granted against the agent selling 


generally 


goods with the infringing name in the 
southern district of New York; the 
court said: “Nor is the circumstance 
that Sanders is selling the alleged in- 
fringing packages as agent for a non- 
resident any ground for refusing in- 
junction. He may not be liable for 
profits which his principal takes, but 
injunction. operates upon the in- 
dividual, and in a proper case the in- 
dividual will be restrained from 
manufacture, preparation, 
which infringe upon another’s rights 
whether he be principal or merely 
employee’). 


95. Clark Thread Co. v. William 
Clark Co., 40 A. 686, 56 N.J.Eq. 789. 


96. Baker v. Sanders, 80 F. 889, 
26°C. CLAW aa. 


Prior adjudication as establishing 


right to preliminary injunction see 
supra § 261. 


97. Baker v. Sanders, 80 F. 889, 
28 G.C.A. 220. 


98. Gotham Silk Hosiery Co. v. 
Ree 228 N.Y.S. 9, 223 App.Div. 


99. Standard Accident Ins. Co. v. 
Standard Surety & Casualty Co. of 
New York, 53 F.(2d) 119. 


1. Armour & Co. v. Louisville Pro- 
vision Co., 283 F. 42 [aff 275 F. 92, 
and cert den 43 S.Ct. 164, 260 U.S. 744, 
67 L.Ed. 492]. 


_{a], Reason for rule.—Such deci- 
Sion is not an adjudication of what 
the trade-mark of another is, decid- 
ing no questions other than that ap- 
plicant was not entitled to its exclu- 
Sive use, or whether it was so similar 
to another as _to_ be_ confusing. 
Armour & Co. v. Louisville Provision 
Co., 283 F. 42 [aff 275 F. 92, and 
cert den 43 S.Ct. 164, 260 U.S. 744 
67 L.Ed. 492]. : 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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reference to the same trade-mark, while not control- 
ling in the suit for infringement, is pertinent on the 
issue of prior adoption and use of such mark by 
complainant.? 


[§ 273] 11. Damages—a. In Actions at Law. The 
general principles governing the right to damages? 
apply in actions at law to recover damages for in- 
fringement of a trade-mark, or unfair competition.! 
No damages will be allowed in the absence of any 
evidence to show in what respect plaintiff was dam- 
aged;° nor can damages be recovered for unfair 
competition in the absence of proof that actual de- 
ception has resulted,® and proof of underselling by 
defendant is insufficient.7’ Ordinarily the measure of 
damages for infringement of a trade-mark is the 
loss of plaintiff’s profits caused by such infringe- 
ment,® or the profits derived: by defendant from the 
infringement,® and it will be presumed that plain- 
tiff lost sales to the extent of the sales made by 
defendant under the infringing mark and was dam- 
aged by loss of the usual profits on that number of 
sales.1° It is for the jury to say whether a falling 
off in plaintiff’s custom was due to defendant’s in- 
fringement.1!_ But the recovery is not limited to 
such profits;12 general damages may be awarded.® 
In an action to recover damages for infringement or 
unfair competition, the amount of a penalty provided 
by a state statute cannot be recovered as a part of 
the damages.+4 
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Nominal damages.15 Nominal damages may be re- 
covered for infringement or unfair competition where 
no actual damages are proved.'® 


Exemplary damages.!7 Hxemplary damages, be- 
yond full indemnity, should not ordinarily be given,’ 
and cannot, in any event, be awarded without proof 
of actual damages.'® But exemplary damages for 
infringement may be allowed where an intention 
to defraud is shown,”° or where the statute makes in- 


-fringement a misdemeanor.?1 


Damages for violation of injunction. In contempt 
proceedings for violation of an injunction against 
infringement of a trade-mark, where the court, pur- 
suant to statute, awards more than nominal damages, 
such damages must be proved according to the rules 
of law which govern in a civil action brought to re- 
cover such damages;?* the amount awarded must 
be limited to the actual injury or loss sustained,?* 
and the profits derived by defendant are not the 
measure of plaintiff’s damages.?* 


[§ 274] b. Accounting for Damages and Profits 
in Equity?°—(1) Jurisdiction in General. Jurisdic- 
tion to decree an accounting of profits and damages 
is incident to, and dependent on, jurisdiction to grant 
an injunction. Where an injunction is denied, equity 
will not retain jurisdiction for a naked accounting 
of damages and profits,?® and this rule applies where 
infringement of a trade-mark has voluntarily been 


2. Eagle White Lead Co. v. Pflugh, 
180 F. 579 [rev on other grounds 185 
F. 769, 107 C.C.A. 659 (cert den 31 S. 
Ct. 719; 220 U.S. 615, 55 L.Ed. 610)]. 


3. See Damages 17 C.J. p 699. 


4. Bell v. Adtna Oil Service, 46 S. 
W.(2d) 757, 242 Ky. 471; Cire & Del- 
homme v. De Gruy, 107 So. 130, 160 
La. 336; New Orleans Coffee Co. v. 
American Coffee Co. of New Orleans, 
49 So. 730, 124 La. 19; Wodehouse 
Invigorator, Ltd. v. Ideal Stock, etc., 
Feed Co., 12 Ont.W.N. 109 [rev 11 
Ont.W.N. 296]. And see cases infra 
note 5 et seq. 


[a] Attorney’s fees.—In an action 
for damages for wrongfully register- 
ing a trade-name, and for circulating 
a report that plaintiffs’ use thereof 
was illegal, a verdict in a lump sum 
was not erroneous as including attor- 
ney’s fees, it not being apparent that 
such fees were included. Cire & Del- 
homme v. De Gruy, 107 So. 130, 160 
La. 336. 


[b]> Damages held not excessive. 
—Five hundred dollars damages for 
wrongfully registering a trade-name 
and circulating reports that plaintiffs’ 
use thereof was unlawful was not ex- 


cessive. Cire & Delhomme v. De 
Gruy, 107 So. 130, 160 La. 336. 
In suits in equity see infra § 280. 
5. New Orleans Coffee Co. v. 


American Coffee Co. of New Orleans, 
49 So. 730, 124 La. 19. 1 


G6 New Orleans Coffee Co. v. 
American Coffee Co., supra; Westcott 
Chuck Co. v. Oneida Nat. Chuck Co., 
106 N.Y.S. 1016, 122 App.Div. 260. 


7, Westcott Chuck Co. v. Oneida 
Nat. Chuck Co., supra. 


8. Taylor v. Carpenter, 23 F.Cas. 
No. 13,785, 2 Woodb.&M. 1; Conrad v. 
Joseph Uhrig Brewing Co., 8 Mo.App. 
277; Rodgers v. Nowill, 5 C.B. 109, 
57 H.C.L. 109, 136 Reprint 816. 


9. Cano y. Arizona Frozen Prod- 
ucts Co., (Ariz.) 300 P. 953; Graham 


v. Plate, 40 Cal. 593, 6 Am.R. 639. 
Accounting for profits in equity see 


-infra § 274 et seq. 


10. Taylor v. Carpenter, 23 F.Cas. 
No. 13,785, 2 Woodb.&M. 1. 


11. Shaw v. Pilling, 34 A. 446, 175 
Pa. 78. , 


12. Graham y. Plate, 40 Cal. 593, 
6 Am.R. 639. 


13. Conrad v. Joseph Uhrig Brew- 
ing Co., 8 Mo.App. 277. 

14. Watkins v. Landon, 54 N.E. 
193, 52 Minn. 389, 38 Am.S.R. 560, 19 
L.R.A. 236. 


Action for penalty see infra § 289. 
15. Generally see Damages §§ 58- 
67. : 

16. U.S.—Coffeen v. Brunton, 5 F. 
Cas.No. 2,946, 4 McLean 516. 

Conn.—Kimball v. Hall, 89 A. 166, 
87 Conn. 563, L.R.A.1916E 632. 

Mass.—Thomson v. Winchester, 19 
Pick. 214, 31 Am.D. 135. 


Mo.—Lampert v. Judge, etce., Drug 
Co., 100 S.W. 659, 119 Mo.App. 693 
[rev on another ground 238 Mo. 409, 
141 S.W. 1095, 37 L.R.A.N.S. 533, Ann. 
Cas.1918A 351]. 


Eng.—Blofeld v. Payne, 4 B.&Ad. 
410, 24 E.C.L. 183, 110 Reprint 509. 


N.S.—Pearman v. Gray, 45 N.S, 


489. 

17. Generally see Damages §§ 268- 
298. 

18.. Taylor v. Carpenter, 23 F.Cas. 
No. 13,785, 2 Woodb.&M. 1; Taylor 


v. Carpenter, 11 Paige (N.Y.) 292, 42 
Am.D. 114 [aff 2 Sandf.Ch. 603]. 


19. Roggensack v. Winona Monu- 
ment Co., 233 N.W. 4938, 211 Iowa 
1307. 


20. Warner v. Roehr, 29 F.Cas.No. 
17,189a; Lampert v. Judge, ete., Drug 
Co., 141 S.W. 1095, 238 Mo. 409, 37 
L.R.A.N.S. 5388, Ann.Cas.1913A 351 


[rev 100 S.W. 659, 119 Mo.App. 693] 
(construing Addington vy. Cullinane, 
28 Mo.App. 238, as not expressing any 
opinion on the point); Hildebrant v. 
Wright, 126 A. 459, 2 N.J.Misc. 1001. 


[a] Tlustration. Defendant’s 
clerk made a practice of substituting 
cheap cigars in boxes with plain- 
tiff’s trade-mark thereon, as well as 
in place of the cigars of other mak- 
ers, causing the various cigar makers 
to complain thereof to the United 
States internal revenue officers, which 
resulted in the clerk being fined. The 
president of defendant company ad- 
vanced the money to pay his fine, and 
thereafter retained him as clerk. It 
was held that the infringement of 
plaintiff’s trade-mark was. willful, 
justifying an award of punitive dam- 
ages. Lampert v. Judge & Dolph 
Drug Co., 141 S.W. 1095, 238 Mo. 409, 
37 L.R.A.N.S. 533, Ann.Cas.1913A 351 
[rev 100 S.W. 659, 119 Mo.App. 693]. 


21.. Cusimano v. Olive Oil Import- 
ing Co., 38 So. 200, 114 La. 312. 


[a] Under statute making it mis- 
demeanor to counterfeit or imitate a 
trade-mark, and authorizing the im- 
position of such damages as the court 
may deem just and reasonabie, in ad- 
dition to the payment of all profits 
derived by defendant from the manu- 
facture or sale of the article, the 
court may award damages beyond the 
actual pecuniary loss shown by the 
evidence. Cusimano v. Olive Oil Im-: 
porting Co., 38 So. 200, 114 «La, 312. 


22. Davidson v. Munsey, 80 P. 
743, 29 Utah 181. 

Rule in civil actions generally see 
Damages § 68 et seq. 

23. Davidson v. Munsey, 80 P. 743, 
29 Utah 181. 3 

24. Davidson v. Munsey, supra. 


25. Accounting in equity generally 
see Accounts and Accounting §§ 56— 
141. 


26. U.S.—Hamilton-Brown Shoe 
Co. v. Wolf Bros. Co., 36 S.Ct. 269, 
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discontinued before suit brought.?7 
diction to decree an accounting does not depend on 
the right to, and the granting of, an injunction at 
It is sufficient if 
such right existed at the time when the bill was 
So, where defendant, after suit brought, 
and before trial, discontinued the acts constituting 
unfair competition, and issued printed announce- 
ments that it was not connected with plaintiff, an 
injunction cannot be awarded,?® but defendant is 
liable for damages resulting from his previous acts.*° 


[§ 275] (2) Right to Accounting—(a) In Gen- 


the time of the final hearing. 
filed.?8 


240 U.S. 251, 60 L.Ed. 629; Van Raalt 
v. Schneck, 170 F. 1021, 95 C.C.A. 672 
[aff 159 F. 248]; Ferguson-McKinney 
Dry Goods Co. v. J. A. Scriven Co., 
165 F. 655, 91 C.C.A. 491. 


Ill.—Frazer v. Frazer Lubricator 
Co., 18 N.E. 639, 121 Ill. 147, 2 Am. 
S.R. 73 [aff 18 Ill.App. 450]. 


N.J.—Clark Thread Co. v. William 
Clark Co., 37 A. 599, 55 N.J.Eq. 658 
[rev on other grounds 40 A. 686, 56 
N.J.Eq. 789]. 


Tex.—Radam v. Capital Microbe De- 
stroyer Co., 16 S.W. 990, 81 Tex. 122, 
26 Am.S.R. 7838. 


Eng.—Carter v. Carlile, 
298, 54 Reprint 1151. 


[a] Bill for naked accounting for 
profits and damages against an in- 
fringer of a trade-mark cannot be 
sustained, the remedy at law being 
complete and adequate. Tubular 
Heating & Ventilating Co. v. Mt. Ver- 
non Furnace & Mfg. Co., 2 F.(2d) 
982. 


[b] Ruling on damages where no 
infringement found.—A ruling of the 
court on the question of damages in 
a suit for an injunction to restrain 
the infringement of a trade-mark is 
immaterial where the court had de- 
cided that there had been no infringe- 
ment on which damages could be 
predicated. Radam v. Capital Microbe 
Destroyer Co., 16 S.W. 990, 81 Tex. 
122, 26 Am.S.R. 783. 


27. Pinaud, Inc. v. Huebschman, 
27 F.(2d) 5381 [aff 27 F.(2d) 538]. 


28. Clark Thread Co. v. William 
Clark Co., 37 A. 599, 55 N.J.Eq. 658 
Trev on other grounds 40 A. 686, 56 
N.J.Eq. 789]. 


29. See supra § 266 text and note 
25; 


30. William H. Keller, Ine. v. Chi- 
cago Pneumatic Tool Co., 298 F. 52 
[cert den 47 S.Ct. 637, 265 U.S. 593, 
68 L.Ed. 1196]. 


31. U.S.—Hamilton-Brown Shoe 
Co. v. Wolf Bros. & Co., 36 S.Ct. 269, 
240 U.S. 251, 60 L.Ed. 629 [aff 206 F. 
611, 124 C.C.A. 409]; Lawrence-Wil- 
liams Co. v. Societe Enfants Gom- 
pbault Et Cie, 52 F.(2d) 774 [cert den 
52 S.Ct. 406]; I. T. S. Co. v. Tee Pee 
Rubber Co., 288 F. 794; Prest-O-Lite 
Co. v. Bournonville, 260 F. 446; P. E. 
Sharpless Co. v. Lawrence, 213 F. 
423, 18QC.C.A. 59; Saxlehner v. His- 
ner, ete:, Co., 138 F. 22, 70 C.C.A. 452 
{aff 127 F. 10238]; Société Anonyme 
v. Western Distilling Co., 46 F. 921; 
Benkert v. Feder, 34 F. 534, 13 Sawy. 
229. [aff 70 F. 613,-18 C.C.A. 549]; 
Atlantic Milling Co. v. Rowland, 27 
F. 24 [dism 10 S.Ct. 1073, 1386 U.S. 648, 
34 L.Ed. 549]; Collins Co. v. Oliver 
Ames, etc., Corp., 18 F. 561, 20 Blatchf. 
542; Sawyer v. Kellogg, 9 F. 601; 
Blackwell v. Armistead, 3 F.Cas.No. 
1,474, 3 Hughes 163; Blackwell v. 
Dibrell, 3 F.Cas.No. 1,475, 3 Hughes 


31 Beav. 


But the juris- , eral. 


151; Hostetter v. Vowinkle, 12 F.Cas. 
No, 6,714, 1 Dill. 329. 

Cal.—Modesto Creamery v. Stanis- 
laus Creamery Co., 142 P. 845, 168 
Cal. 289. 

Fla.—El Modelo Cigar Mfg. Co. v. 
Gato, 7 So. 23, 25 Fla. 886, 23 Am.S.R. 
Boi, Oma RAGE ozo. 

Ga.—Hagan, etc., Co. v. Rigbers, 57 
S.E. 970, 1 Ga.App. 100. 


Ky.—Avery v. Meikle, 3 S.W. 609, 


an Ky. 435,.9 Ky.L. 69, 7 Am.S.R. 
Md.—Stonebraker v. Stonebraker, 
338 Md. 252. 


Mass.—Reading Stove Works, Orr, 
Painter & Co., v. S. M. Howes Co., 87 
N.E. 751, 201 Mass. 4387, 21 L.R.A. 
N.S. 979; Regis v. Jaynes, 77 N.E. 
774, 191 Mass. 245. 


N.J.—Clark Thread Co. v. William 
Clark Co., 40 A. 686, 56 N.J.Eq. 789 
[rev 37 A. 599, 55 N.J.Hq. 658]. 


R.I.—Buchanan v. Carpenter, 36 A. 
90) 19 RL. 3375 


Tenn.—C. F. Simmons Medicine Co. 
v. Mansfield Drug Co., 23 S.W. 165, 
93 Tenn. 84. 


Utah.—Holley Milling Co. v. Salt 
Lake, ete., Mill & Elevator Co., 197 
P. 731, 58 Utah 149. 


Wis.—Leidersdorf v. Flint, 7 N.W. 
252, 50 Wis. 401. 


Eng.—Ford v. Foster, L.R. 7 Ch. 
611; Carter v. Carlile, 31 Beav. 292, 
54 Reprint 1151; Tonge v. Ward, 21 
L.T.Rep.N.S. 480; Leather Cloth Co. 
v. Hirshfield, 13 L.T.Rep.N.S. 427; 
Eee v. Edelsten, 10 L.T.Rep.N.S. 


“We have found no case, and been 
cited to no authority, where there 
has been a violation of the trade- 
Inark,_ and an injunction granted, 
where the party wronged has been re- 
fused an account of profits, unless 
he had first elected to claim the actual 
damages he had sustained, or delayed 
the assertion of his claim.” Avery v. 
Meikle, 3 S.W. 609, 85 Ky. 485, 450, 
9 Ky.L. 69, 7 Am.S.R. 604. 


[a] Profits are true criterion of 
damages in a suit in equity to re- 
strain infringement of a trade-mark 
when no other special injury is al- 
leged or claimed. Avery v. Meikle, 
3 S.W. 609, 85 Ky. 435, 9 Ky.L. 69, 
7 Am.S.R. 604. 


[b] Where decree pro confesso 
was entered in a suit to enjoin the in- 
fringement of a trade-mark, as to the 
infringement, damages were properly 
allowed for proved profits as an in- 
cident of the injunction. Arguelles v. 
Sabio, 63 So. 428, 66 Fla. 231. 


[ec] Profits recoverable where 
damages not shown.—Under Rev. L. c 
72 § 9, plaintiff is entitled to recover 
his profits, even though he fails to 


TRADE-MARKS, TRADE-NAMES, 
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The general rule is that, on obtaining an in- 
junction for infringement of a trade-mark, plain- 
tiff is entitled to recover defendant’s profits on the 
goods sold under that mark, as incident to, and a 
part of, plaintiff's property right,34 even though 
there is no evidence of actual loss or damage,*? and 
to a reference to ascertain them,** although under 
some circumstances the court will itself take the 
accounting;** and the same measure of relief may, 
under proper conditions, be awarded in cases of 
strictly unfair competition.®® 
holds the infringer or unfair trader liable as a trus- 


In such eases equity 


offer evidence of damages. Nelson v. 
J. H. Winchell & Co., 89 N.H. 180, 203 
Mass. 75, 23 L.R.A.N.S. 1150. 


Measure and extent of profits see 
infra §§ 278, 279. 


32. Modesto Creamery v. Stanis- 
laus Creamery Co., 142 P. 845, 168 
Cal. 289; Nelson v. J. H. Winchell & 
Co., 89 N.E. 180, 203 Mass. 75, 23 L. 
R.AIN.S. 1150. 


33. See cases supra note 31. 


[a] Effect of equity rule—In a 
suit to enjoin the wrongful use of a 
trade-name, the court may appoint a 
master to take testimony and report 
as to the nature and extent of the 
profits accruing to defendant by rea- 
son of his illegal acts. Such an ap- 
pnointment does not violate Equity 
Rules, rule 1894, discontinuing the 
office of master in chancery. Gibson 
pee Co. v. Netter, 62 Pa.Super. 


FHearics and report by master see 
infra text and notes 57-62. 


84 Haslinghuis v. P. Harrington 
Hons, 230 (he sol, 


[a] Where proofs show only one 
sale of an article which infringes a 
trade-mark, and possession of other 
articles, the court will grant an ac- 
counting before it and not refer the 
case to the master. Haslinghuis v. 
P. Harrington Sons, 237 EF. 301. 


35. U.S.—Hiram Walker & Sons 
v. Grubman, 222 F. 478; Wolf Bros. & 
Co. v. Hamilton-Brown Shoe Co., 206 
F'. 611, 124 C.C.A. 409 [aff 36 S.Ct. 
269, 240 U.S. 251, 60 L.Ed. 629, and 
rev 192 F. 930]; G. & C. Merriam Co. 
v. Saalfield, 198 F. 369, 117 C.C.A. 245 
[extending op 190 F. 927, 111 C.C.A. 
517]; Worcester Brewing Corp. v. 
Ructeric Do Vek > BLE. S46 CoA Geo 
(where Putnam, J., said that the de- 
cision of the supreme court in Singer 
Mfg. Co. v. June Mfg. Co., 16 S.Ct. 
1002, 163 U.S. 169, 41 L.Ed. 118, which 
involved only the question of unfair 
trade, settled the rule that there 
may be an accounting in cases of 
mere unfair competition); Saxlehner 
Vv. Hisner, ete. Co. 183i 22 70 Gicane 
452 [aff 127 F. 1023]; Baker v. Slack, 
130 F. 514, 65 C.C.A. 138; N: K. Rair- 
bank Co. .v. Windsor, 118 F. 96 [rev 
on other grounds 124 F. 200, 61 C.C.A. 
233]; Williams yv. Mitchell, 106 F. 
168, 45.C.CLA. 265. 


Cal.—Modesto Creamery v. Stanis- 
laus Creamery Co., 142) P. 845, 168 
Cal. 289. 


Conn.—New Haven Sand Blast Co. 
SES aie ate 128 A. 320, 102 Conn. 


Me.—W. R. Lynn Shoe Co. v. Au- 
mir Ee Shoe Co., 69 A. 569, 103 
e. 5 


Mass.—C. H. Briggs Co. v. Nation- 
al Wafer Co., 102 N.E. 87, 215 Mass. 
100, Ann.Cas.1914C 926; Regis vy. 
Jaynes, 77 N.E. 774, 191 Mass. 245. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 275] AND UNFAIR 
tee for the rightful owner to the extent of the profits 
realized on the infringing goods or from the unlaw- 
ful or wrongful business.** But, although the court 
may, on what seems to it sufficient grounds, include 
in its decree enjoining unfair competition, ‘an ac- 
counting of profits,?? plaintiff is not entitled to 
profits as a matter of right.?8 Where a decree award- 
ing an injunction and damages for unfair competi- 
tion, with leave to apply for a reference to “ascer- 
tain and assess such damages,” is affirmed in a suit 
in which a recovery for infringement was denied, 
a subsequent order of the court for an accounting 
of “profits” is improper.*® If defendant asserts 
that there were no profits from the unfair competi- 
tion, but introduces no demonstrable evidence to 
sustain such claim, complainant is entitled to an 
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accounting,*® but must bear the expense thereof if 
it is not established on reference that profits were 
realized.4+ It has been held that an accounting 
for profits derived from unfair competition will not 
be ordered where an injunction will satisfy the sub- 
stantial equities of the case.*? Damages may be re- 
covered in equity where an injunction is granted,** 
although defendant made no profits.44 The English 
rule puts plaintiff to his election. He may have 
either profits or damages, but cannot have both;*® 
and, where he elects to take damages, defendant’s 
profits are not the measure thereof.** In this country 
it is generally held that both the damages suffered 
by plaintiff and the profits realized by defendant 
may be recovered,*’ so far as this may be necessary 


N.J.—L. Martin Co. v. L. Martin, 37. Prest-O-Lite Co. v. Bournon-|C. 677. 
ete. Co., 72 A. 294, 75 N.J.Eq. 257, | ville, 260 F. 442. [a] Assessment of damages by 
21 L.R.A.N.S. 526, 20 Ann.Cas. 57 [rev 38. Straus y. Notaseme Hosiery | jury.—The judgment cannot properly 


71 A. 409, 75 N.J.Eq. 39]. 


N.Y.—Underhill v. Schenck, 193 N.| Ed. 590 [rev 215 


Y.S. 745, 201 App.Div. 46; Margolis|503]; Prest-O-Lit 
v. National Bellas Hess Co., 249 N.| ville, 260 F. 442. 
WS. 175; 1394Misce. 738. [a] 


Pa.—United Drug Co. v. Kovacs, 
123 A. 654, 279 Pa. 132; Van Stan’s 


accounting for pro 
purchasers of hosi 


Co., 36 S.Ct. 288, 240 U.S. 179, 60 L. 


Circumstances under which 


direct that the damages be assessed 
by a jury. The proofs must be taken 
by the court, or aé_ reference 
must be ordered. Guilhon v. Lindo, 
22 N.Y.Super. 605. 


Measure of damages see infra § 280. 


eS 6 lhl dan. Ay 
e Co. y. Bournon- 


fits denied.—W here 


ery from an unfair aA 


Stratena Co. v. Van Stan, 58 A. 1064, 
209 Pa. 564, 103 Am.S.R. 1018; Gibson 
She aah Co. v. Netter, 62 Pa.Super. 
136. 


Eng.—Lever v. Goodwin, 36 Ch.D. 
1; Saxlehner y. Apollinaris Co., [1897] 
1 Ch. 893; Weingarten v. Bayer, 92 
L.T.Rep.N.S. 511, 21 T.L.R. 418. 


[a] TIllustration.—Where defend- 
ant, who was under contractual obli- 
gation to convey any applications for 
patents or improvements of a device 
to plaintiff company of which he was 
president, organized another company 
for the purpose of manufacturing an 
improvement, and sold them in compe- 
tition with plaintiff, plaintiff was en- 
titled to an aecounting of defendant’s 
profits. New Haven Sand Blast Co. 
Si 128 2A 3205-102) Conn: 
16S. 


{b] Unfair competition by adver- 
tisements.—In Williams v. Mitchell, 
106 F. 168, 172, 45 C.C.A. 265, the un- 
fair competition consisted solely of 
misleading advertisements. These 
were enjoined, but the circuit court 
refused to decree an accounting. This 
was held to be error. The circuit 
court of appeals said: ‘‘The complain- 
ants also assert error in that the de- 
eree denied them compensation for 
past unfair competition. In this re- 
spect, also, we think the court was 
in error. The decree declares that 
the defendants, by their imitation of 
the complainants’ advertisements, 
had been guilty of deceiving purchas- 
ers and the public into believing that 
the game boards of their make were 
the game boards made by the com- 
plainants. It declares an invasion of 
the complainants’ rights, and the com- 
plainants are entitled, upon proper 
proof, to compensation to the extent 
of the invasion.” : 


36. Hamilton-Brown Shoe Co. v. 
Wolf Bros. Co., 36 S.Ct. 269, 240 U.S. 
251, 60 L.Ed. 629; Root v. Lake Shore, 
etc., R. Co., 105 U.S. 189, 26 L.Ed. 
975; Sawyer v. Kellogg, 9 F. 601; 
Avery v. Meikle, 3 S.W. 609, 85 Ky. 
435, 9 Ky.L. 69, 7 Am.S.R. 604; Regis 
v. Jaynes, 77 N.E. 774, 191 Mass. 245 
[cit Tilghman v. Proctor, 8 S.Ct. 894, 
125 U.S. 136, 31 L.Ed. 664 (a patent 
case)}; Westcott Chuck Co. yv. Onei- 
da Nat. Chuck Co., 92 N.E. 639, 199 
N.Y. 247, 139 Am.S.R. 907, 20 Ann. 
Cas. 858. 


[33 Cc. J.-—33] 


.Y.S. 745, 201 App.Div. 46; 


imitator of a label, which had lost its 
protection as a trade-mark by reason 
of misrepresentation consisting in, 
displaying the hosiery with the word 
“Notaseme” thereon, in spite of the 
fact that such word had been dis- 
allowed on the trade-mark, were not 
induced to buy on account of the im- 
itation, the imitator is not liable to 
the trade-mark owner for profits. 
Straus v. Notaseme Hosiery Co., 36 
S.Ct. 288, 240 U.S. 179, 60 L.Ed. 590 
prev i205 BY 361, 310 CC. A-26031- 


39. P. KE. Sharpless Co. v. Law- 
rence, 218 F. 428, 428, 130 C.C.A. 59. 


“Tt was not competent for the court 
below, by the so-called decretal or- 
der, to treat the word ‘damages’ as a 
generic term, including more than ac- 
tual pecuniary damage suffered by 
the plaintiffs, and to so enlarge its 
seope as to include elements not con- 
templated by the decree as we have 
affirmed it. If profits, as well as 
damages, were to be recovered, they 
should have been included in the de- 
cree, and as we have above indicat- 
ed, it was quite within the competen- 
ey of the court, upon finding willful 
and fraudulent competition, to have 
so decreed.” P. E. Sharpless Co. v. 
Lawrence, supra. ; 


40. Prest-O-Lite Co. v. Acetylene 
Welding Co., 259 F. 940. 


41. Prest-O-Lite Co. v. Acetylene 
Welding Co., supra. 


42. J. F. Rowley Co. v. Rowley, 
193 F. 390, 113 C.C.A. 386. 


43. U.S.—I. T. S. Co. v. Tee Pee 
Rubber Co., 288 F. 794; Ritz Cycle 
Car Co. v. Driggs-Seabury Ordnance 
Corp., 237 F. 125; Hostetter v. Vo- 
winkle, 12 F.Cas.No. 6,714, 1 Dill. 329. 


N.Y.—Underhill v. Schenck, 193 N. 
Guilhon v. 
Lindo, 22 N.Y.Super. 605; Lammes v. 
Ward Bros. Co., 285 N.Y.S. 93, 124 
Mise. 288 [aff 237 N.Y.S. 817, 227 
App.Div.- 840]; Conviser v. J. C. 
Brownstone Co., 197 N.Y,S. 682, 120 
Mise. 92. 

Utah.—Holley Milling Co. v. Salt 
Lake & Jordan Mill & Elevator Co., 
197 P. 731, 58 Utah 149. 


Eng.—Leather Cloth Co. vy. Hirsch- 
field, L.R. 1 Eq. 299. 


Can.—Barsalou vy. Darling, 9 Can.S. 


Conviser v. J. C. Brownstone 
Co., 197 N.Y.S. 682, 120 Misc. 92. 


45. Lever v. Goodwin, 36 Ch.D. 1; 
Leather Cloth Co. v. Hirschfield, L.R. 
1 Eq. 299. 


46. See infra § 280. 


47. U.S.—Hamilton-Brown Shoe 
Co. v. Wolf Bros. Co., 36 S.Ct. 269, 240. 
U.S. 251, 60 L.Ed. 629; S. S. Kresge 
Co. v. Champion Spark Plug Co., 3 
F.(2d) 415; M. B. Fahey Tobacco Co. 
v. Senior, 252 F. 579, 164 C.C.A. 495 
laff in part and rev in part 247 FB. 
809]; Ritz Cycle Car Co. yv. Driggs- 
Seabury Ordnance Corp., 237 F. 125; 
Williams. v. Mitchell, 106 F. 168, 45 
C.C.A. 265; Hennessy v. Wilmerding- 
Loewe Co., 103 F. 90; Benkert v. Fed- 
er, 34 F. 534, 13 Sawy. 229 [aff 70 
F. 613, 18 C.C.A. 549]; Atlantic Mill- 
ing Co. v. Rowland, 27 F. 24 [dism 
10 S.Ct. 1073, 186 U.S. 648, 34 L.Ed. 
549]; Atlantic Milling Co. y. Robin- 
son, 20 F. 217 [dism 10 S.Ct. 1073, 136 
U.S. 648, 34 L.Ed. 549]; Sawyer v. 


Kellogg, 9 F. 601; Hostetter v. Vo- 
pens 12 F.Cas.No. 6,714, 1 Dill. 


Cal.—Graham v. Plate, 40 Cal. 593, 
6 Am.R. 639. 


Fla.—El Modelo Cigar Mfg. Co. v. 
Gato, 7 So. 23,/ 25. Mla, 886, 23 Am.S. 
R. 537, 6 L.R.A. 8238. 


Ind.—Julian y. Hoosier Drill Co., 
78 Ind. 408. ' 


Iowa.—Beebe vy. Tolerton, etc., Co., 
91 N.W. 905, 117 Lowa 593. 


Me.—W. R. Lynn Shoe Co. v. Au- 
burn-Lynn Shoe Co., 69 A. 569, 103 
Me. 334 


Mass.—Marsh vy. Billings, 7 Cush. 
322, 54 Am.D. 723. 


Mo.—-Addington v. Cullinane, 28 Mo. 
App. 238; Conrad v. Joseph Uhrig 
Brewing Co., 8 Mo.App. 277. 


N.Y.—Underhill v. Schenck, 193 N. 
Y.S. 745, 201 App.Div. 46; Lammes v. 
Ward Bros. Co., 235 N.Y.S. 93, 134 
Misc. 288 [aff 237 N.Y.S. 817, 227 
App.Div. 840, and quot Cyc]. 


Pa.—Shaw v. Pilling, 34 A. 446, 175 
Pa. 78. 

R.J.—Buchanan v, Carpenter, 36 A. 
90, 19 R.I. 337. 

Wis.—Leidersdorf v. Flint, 7 N.W. 
252, 50 Wis. 401. , 
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for plaintiff’s full compensation,*® although there is 
authority to the contrary.4® On an accounting for 
damages and profits the court may, in its discre- 
tion, require defendant to file an account showing 
the names and addresses of all purchasers of the in- 
fringing goods.*° 


Persons entitled to accounting. The owner of a 
trade-mark who has transferred his right to use 
the mark cannot recover profits made thereafter by 
an infringer, the right to recovery being in the trans- 
feree.>1 


Persons required to account. In a suit for un- 
fair competition only those conducting the compet- 
ing business are required to account, and not their 
clerks or officers.°2 A stockholder cannot be held 
individually liable for profits realized by the cor- 
poration from infringement of a trade-mark, beyond 
the share of such profits received by him.°? Where 
the manufacturers and sellers of an article were 
joined as defendants in one suit for infringement, 
on a finding of infringement the court may grant 
complete relief by awarding to complainant all the 
profits which defendants jointly and severally made 
from their infringement.®* On the other hand, an 
accounting should not extend to profits made by a 
separate foreign corporation not a party to the 
suit.>>. 


Hearing and report by master.°® After entry of 
an interlocutory decree for an accounting, the sole 


[a] No misjoinder in combining 52. 
prayer for injunction, damages, and |man, 222 F. 478. 
profits.—Leidersdorf v. Flint, 7 N.W. 53. 
252, 50 Wis. 401. ville, 260 F. 446. 


Extent of recovery see infra § 278. 54, 
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Hiram Walker & Sons vy. Grub- 
78 
Prest-O-Lite Co. v. Bournon- 


Capewell Horse Nail Co. v. 
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question before the master is the amount of dam- 
ages and profits. Defendant’s infringement and 
plaintiff’s right to relief are not open questions.** 
A reference for an accounting of profits and dam- 
ages leaves wholly open the nature and extent of 
defendant’s pecuniary liability resulting from his 
ascertained infringement,°® but the master cannot 
go outside the decree and order of reference.°® Wind- 
ings of fact made by the master on a reference have 
the weight of a verdict by a jury and will not be 
set aside unless the evidence is reported and shows 
the findings to be clearly wrong.®® But the order 
of reference directing an accounting being interlocu- 
tory, the right of the court to consider or reconsider 
all questions on the coming in of the master’s report 
is necessarily reserved, without an express reserva- 
tion.61 Under the rule of practice in the federal 
courts, providing that all parties accounting be- 
fore a master shall bring in their separate accounts in 
the form of debtor and creditor, the account is on the 
basis of a cash statement of moneys received and dis- 
bursed, so that a defendant in a suit for infringe- 
ment and unfair trade is not in contempt for failure 
to comply with the master’s order to include in the 
account the names and addresses of customers.®? 


[§ 276] (b) Grounds for Refusing. The -account- 
ing is taken on equitable principles, and any facts 
rendering the general rule inequitable will bar its 
application.** Thus laches, acquiescence, or delay, 
although not a defense to a suit to enjoin a continu- 


(2d) 774 [cert den 52 S.Ct. 406]. 


v. Grammes, 225 F. 883. 


[a] Effect of equity rules of prac- 
tice—Under Rules of Practice, rule 


62. Cushman & Denison Mfg. Co. 


43. W. B. Mfg. Co. v. Rubenstein, 
128 N.E. 21, 236 Mass. 215, 11 A.L.R. 
1283 (allowance of profits, but denial 
of- damages); Foster Mfg. Co. v. Cut- 
ter Tower Co., 101 N.H. 10838, 215 
Mass. 136. 


[a] Findings of master.—Cush- 
man & Denison Mfg. Co. v. Grammes, 
225 EF. 883. 


49. lL. Martin Co. v..L. Martin, etce., 
Co., 72 A. 294, 75 N.J.Hq. 257, 21 L.R. 
A.N.S. 526, 20 Ann.Cas. 57 [rev 71 A. 
409, 75 N.J.Eq. 39]. 


50. O. & W. Thum Co. v. Dickin- 
son, 254 F. 219. 


51. Lawrence-Williams Co. vy. So- 
ciete Enfants Gombault Et Cie, 52 F. 
(2d) 774 [cert den 52 S.Ct. 406]. 


fa] TWustration.—Plaintiff was 
not entitled to profits made by de- 
fendant after plaintiff had entered 
into a new contract with a third 
person by which the latter received 
and assumed practically the same 
status and rights which defendant 
had held under the old contract, and 
became the exclusive representative 
of plaintiff in the United States and 
Canada, and the exclusive distributor 
of trade-mark products, because the 
grant of exclusive right to use the 
trade-mark in the United States and 
Canada necessarily carried to such 
new grantee the right to recover the 
profits arising after that date, since 
these distributor’s profits to be de- 
rived from using the trade-mark in 
this country would have been real- 
ized by the new grantee if it had not 
been for the infringement. Law- 
rence-Williams Co, v. Societe Enfants 
Gombault Et Cie, 52 F.(2a) 774. 


Green, 188 F. 20, 110 C.C.A. 170 [aff 
182 F. 404]. 


55. L. P. Larson, Jr., Co. v. Wil- 
liam Wrigley, Jr., Co., 20 F.(2d) 830 
[mod 5 F.(2d) 731, cert gr 48 S.Ct. 
157, 275 U.S. 521, 72 L.Hd. 464, cert 
den 48 S.Ct. 207, 276 U.S. 616, 72 L. 
Eid. 733, and rev on other grounds 48 
S.Ct. 449, 277 U.S. 97, 72 L.Ed. 800]. 


56. Reference of whole case to 
master see supra § 259. 


57. De Long Hook, ete, Co. v. 
Francis Hook, etc., Co., 168 F. 898, 94 
C.C.A. 310 [aff 159 F. 292]; Nelson y. 
J. H. Winchell & Co., 89 N.E. 180, 203 
Mass. 75, 23 L.R.A.N.S. 1150. 


58. Gehl v. Hebe Co., 276 F. 271. 


59. In re L. P. Larson, Jr., Co., 275 
1S aha 


[a] Tlustration.—Where com- 
plainant, in a suit for unfair compe- 
tition, prayed for an accounting for 
profits only, and not for damages, 
and the court awarded an injunction, 
perpetual in time and universal in 
place, and directed an accounting “of 
all gains and profits accruing from 
the manufacture and sale” of defend- 
ant’s product, the master is without 
authority to compel complainant to 
submit to an examination as to the 
extent of its trade, for the purpose of 
limiting the inquiry to sales made in 
common territory. In re L. P. Lar- 
son, Jr., Co., 275 EF. 535. 


60. W. R. Lynn Shoe Co. v. Au- 
burn-Lynn Shoe Co., 69 A. 569, 103 
Me. 334. 


61. Lawrence-Williams Co. v. So- 
ciete Enfants Gombault Ht Cie, 52 F. 


63 (198 EF. xxxvii), as to an ac- 
counting before a master, requiring 
a statement of accounts by the par- 
ties in the form of debtor and credi- 
tor, defendant is not in contempt for 
refusing to include therein the names 
and addresses of customers. 
man & Denison Mfg. Co. v. Grammes, 
225 F. 883. 


63. O’Sullivan Rubber Co. v. Gen- 
uine Rubber Co., 281 F. 851 [conform- 
ing to 279 F. 972, and rev on other 
grounds 287 F. 134]; Chapin-Sacks 
Mfg. Co. v. Hendler Creamery Co., 
254 FB. 5538, 166 C.C.A. 111 [mod 231 
F. 550]; Allen v. Walker & Gibson, 
235 FEF. 230; Regis v. Jaynes, 77 N.E. 
774, 191 Mass. 245; Drummond Tobac- 
co Co. v. Addison Tinsley Tobacco Co., 
52 Mo.App. 10. 


[a] Illustration—An accounting 
for unfair competition will not be or- 
dered, where the litigation was the 
result, in substantial part, of com- 
plainant’s excessive claims, which 
were not sustained. O’Sullivan Rub- 
ber Co. v. Genuine Rubber Co., 281 F. 
851 [conforming to 279 F. 972, and 
rev 287 F. 134]. 


[b] Accounting difficult from 
changes made in device.—Where for 
many years defendant had used plain- 
tiff’s trade-mark in various shapes 
and forms, and for part of the time 
without any active objection from 
plaintiff, and different changes had 
been introduced in its shape and gen- 
eral appearance in the various at- 
tempts to settle the matter amicably, 
it was held that propositions were 
raised which would make it difficult 
to render a proper account, and that 
an accounting was properly denied, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ance of the wrong,** may, if unexplained, be a bar to. 
an accounting for profits and a recovery of dam- 
ages,°° at least in respect of accounting for acts 
committed before the filing of the bill.** 
counting will be denied where the amount of damages 
suffered, or of profits realized, is seen to be trivial 


without prejudice to plaintiff's right 
to proceed at law for damages. 
Drummond Tobacco Co. v. Addison 
Tinsley Tobacco Co., 52 Mo.App. 10. 


Defenses to accounting in equity 
generally see Accounts and Account- 
ing §§ 81-86. 


64 See supra § 227. 


65. U.S.—Menendez v. Holt, 9 S.Ct. 
143, 128 U.S. 514, 32 L.Ed. 526 [aff 23 
F. 869]; McLean v. Fleming, 96 U.S. 
245, 24 L.Ed. 828; Middleby-Marshall 
Oven Co. v. Williams Oven Mfg. Co., 
12 F.(2d) 919; William /H. Keller, 
Ine. v. Chicago Pneumatic Tool Co., 
298 F. 52 [cert den 44 S.Ct. 637, 265 
U.S. 593, 68 L.Ed. 1196]; Layton Pure 
Food Co. v. Church & Dwight Co., 182 
#135, 104 5C.C.AY .475,) 82) la. RsASN.S. 
274; Burke v. Bishop, 175 F. 167; 
Worcester Brewing Corp. v. Rueter, 
157 EF. 217, 84 C.C.A. 665; Bissell 
Chilled Plow Works v. T. M. Bissell 
Plow Co., 121 F. 357; N. K. Fairbank 
Co. v. Luckel, etc., Soap Co., 116 F. 
332, 54 C.C.A. 204; N.. K. Fairbank 
Co. v. Luckel, etc., Soap Co., 106 F. 
498; La Republique Francaise v. 
Schultz, 102 F. 153; Low v..Fels, 35 
F. 361; Sawyer v. Kellogg, 9 F. 601; 
Consolidated Fruit-Jar Co. v. Thomas, 
6°42. Cas. No: 3,131,020 N.S. Lde 92725 
Manhattan Medicine Co. v. Wood, 16 
F'.Cas.No. 9,026, 4 Cliff. 461 [aff 2 S.Ct. 
436, 108 U.S. 218, 27 L.Ed. 706]. 


Cal.—Schmidt v. Welch, 35 P. 626; 
Schmidt v. Brieg, 35 P. 623, 100 Cal. 
672, 22 -L.R.A. 790. 


Mass.—Nelson v. Winchell, 89 N.E. 
180, 203 Mass, 75; Regis v. Jaynes, 77 
N.E. 774, 191 Mass. 245. 

Minn.—Sheffield-King Milling Co. 
v. Sheffield Mill, etc., Co., 117 N.W. 
447, 105 Minn. 315, 127 Am.S.R. 574. 


N.J.—Rubber & Celluloid Harness 
Trimming Co. v. Rubber-Bound Brush 
Co., 88 A. 210, 81 N.J.Eq. 419, 519, 
Ann.Cas. 1915B 365; International 
Silver Co. v. Wm. H. Rogers Corp., 57 
A. 725, 66 N.J.Eq. 140 [aff 60 A. 187, 
67 N.J.Eq. 646, 110 Am.S.R. 506]. 


N.Y.—Cahn v. Gottschalk, 2 N.Y.S. 
13, 14 Daly 542; S.:Howes Co. vy. 
Howes Grain Cleaner Co., 52 N.Y.S. 
468, 24 Misc. 88; Weed v. Peterson, 
12 Abb.Pr.N.S. 178; Amoskeag Mfg. 
Co. v. Garner, 54 How.Pr. 297 [rev 
55 Barb. 151, 6 Abb.Pr.N.S. 265]. 


N.C.—Blackwell’s Durham Tobacco 
Co. v. McElwee, 5 S.E. 907, 100 N.C. 
150. 

Ohio.—Lloyd v. Merrill Chemical 
Co., 11 OhioDec. (Reprint) 236, 25 
Cine.L.Bul. 319. 

Tenn.—C. F. Simmons Medicine Co. 
vy. Mansfield Drug Co., 23 S.W. 165, 
93 Tenn. 84. 


Eng.—Fullwood v. Fullwood, 9 Ch. 


D. 176; Harrison v. Taylor, 11 Jur. 
N.S. 408, 12 L.T.Rep.N.S. 339; Ford. 
Beard v. 


vy. Foster, L.R. 7 Ch. 611; 
Turner, 13 L.T.Rep.N.S. 746. 


See Drummond Tobacco Co. v. Ad- 
dison Tinsley Tobacco Co., 52 Mo. 
Apn. 10 (where a decree for an ac- 
counting of profits was denied, but 
without prejudice to the right to sue 
at law for damages). 

[a] Excuse for delay.—(1) A de- 


lay of nearly two years in suing for 
the infringement of a trade-mark is 


AND UNFAIR COMPETITION 


So an ac- 


not such laches as defeats the right 
to require an accounting of the 
profits realized through the wrongful 
use of the trade-mark, where the de- 
lay was in part caused by negotia- 
tions between counsel for the parties, 
and due in part to the desire of the 
owner of the trade-mark to collect 
other money due to him from the 
wrongdoer, especially where the own- 
er notified the wrongdoer of his 
claim, and warned him that he would 
be held responsible for any further 
use of the trade-mark. Nelson v. J. 
H. Winchell & Co., 89 N.E. 180, 203 
Mass. (5) 23°01 RAN Sia 1b: =) 
Two years’ delay will not deprive 
plaintiff of the right to recover dam- 
ages, where he had prosecuted other 
infringers, and defendant had in con- 
sequence thereof changed his labels. 
Schmidt v. Brieg, 35 P. 623, 100 Cal. 
672, 22 L.R:A. 790;.C. FE. Simmons 
Medicine Co. v. Mansfield Drug Co., 
23 S.W. 165, 93 Tenn. 84. 


[b] Gaches not shown.—Gilka v. 
Mihalovitch, 50 F. 427; Schmidt v. 
Brieg, 35 P. 623, 100 Cal. 672, 22 L.R. 
A. 790; Holley Milling Co. v. Salt 
Lake & Jordan Mill & Elevator Co., 
197 P. 731, 58 Utah 149. 


66. Trappey v. MclIlhenny Co., 12 
F’.(2d) 19 [cert den 47 S.Ct. 94, 273 U. 
S. 699, 71 L.Ed. 846]; Layton Pure 
Food Co. vy. Church & Dwight Co., 
182 F. 35, 104 C.C.A. 475, 32 L.R.A. 


NS. 274. 


[a] Rule applied.— Where the 
owner of a trade-mark on baking soda 
and baking powder, who had used it 
on the former but never on the lat- 
ter, learned that defendant corpora- 
tion had used it on baking powder 
but not on baking soda about nine 
years before it sued for an account- 
ing, complainant’s accounting must 
be limited to the time subsequent to 
commencement of the suit. Layton 
Pure Food: Co. v. Church & Dwight 
Co., 182 F. 35, 104 C.C.A. 475, 32 L.R.A. 
N.S. 274. 


67. U.S.—Hewes v. Gay, 11 F.(2d) 
LEDs Ty Se Conv. | Tee’ PéesRubber 
Co., 288 F. 794; O’Sullivan Rubber 
Co. v. Genuine Rubber Co., 287 F. 
134 [rev 281 F. 851]; Ammon v. Nar- 
ragansett Dairy Co., 254 F. 208 [aff 
262 F. 880]; Shredded Wheat Co. v. 
Humphrey Cornell Co., 244 F. 508 
[mod on other grounds 250 F. 960, 163 
C.C.A. 210]; Hennessy v. Wine Grow- 
ers’ Ass’n, 212 F. 308; Peerless Rub- 
ber Mfg. Co. v. Nichol, 187 F. 238; 
Keystone Type Foundry v. Portland 
Pub. Co., 180 F. 301 [aff 186 F. 690, 
108 @.Cc.A. 508]; Kessler v. Klein, 
177 F. 394, 101 C.C.A. 478; Kessler 
v. Goldstrom, 177 F. 392, 101 C.C.A. 
476; G. & C. Merriam Co. v. Ogilvie, 
70M ROG Ts 9 Ba CsCrA 42342) Dr. 3 As 


‘| Reed Cushion Shoe Co. v. Frew, 158 


F. 552 [rev on other grounds 162 F. 
887, 89 C.C.A. 577]; Devlin v. Mc- 
Leod, 135 F. 164; Ludington Novelty 
Co. v. Leonard, 127 F. 155, 66 C.C.A. 
269; Liebig’s Extract of Meat Co. v. 
Walker, 115 F. 822; Little v. Kellam, 
100 F. 353. 


Mass.—Giragosian v. Chutjian, 80 
N.E. 647, 194 Mass. 504, 120 Am.S.R. 
570; Regis v. Jaynes, 77 N.H. 774, 
191 Mass. 245. 

N.J.—Clark Thread Co.. v..William 


Clark Co., 37 A. 599, 55 N.J.Haq,..658 
[mod 40 A. 686, 56 N.J.Eqg. 789] (ap- 
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and disproportionate to the expense of taking an 
account, or the infringing use has been very slight,*7 
or where the evidence shows that there is no ra- 
tional rule by which to estimate the profits or dam- 
ages recoverable ;°§ 
difficult to state dan account is no ground for re- 


but the mere fact that it is 


parent that defendant received no 
profits). ‘ 


N.Y.—S. Howes Co. v. Howes 
Grain Cleaner Co., 52°N.Y.S. 468, 24 
Misc. 83. 


Pa.—B. V. D. Co. v. Kaufmann & 
Baer Co., 123 A. 656, 279 Pa. 152. 


Eng.—Sanitas Co. v. Condy, 14 Rep. 
Pat.Cas. 5380. 


[a] “And this is specially true in 
cases in which a defendant is doing 
only what he has the general right 
to do, but equity requires that his 
right should be restricted so as not 
to interfere ‘with some right which 
the plaintiff has acquired.” Regis v. 
Jaynes, 77 N.E., 774, 191 Mass. 245, 
247 [cit Baker v. Baker, 115 F. 297, 
53-C.C.A. 167). 


[b] MTlustrations.—(1) Where de- 
fendants, in necktie manufacturer’s 
patent infringement and unfair com- 
petition suit, as dealers, had only 
purchased twelve dozen of the in- 
fringing articles, the amount in- 
volved was too small to warrant 
reference for assessment of damages. 
Hewes v. Gay, 11 F.(2d) 165. (2) 
Where defendant, held chargeable 
with unfair competition, had been in 
business only about seven months, 
had sold its competing product at 
about one half the price charged by 
complainant, its sales amounted to 
only one per cent of those of com- 
plainant, and there was no probable 
cause to believe it had made any 
profits, complainant was not entitled 
to an accounting. O'Sullivan Rubber 
Co. v. Genuine Rubber Co., 281 F. 
851 [conforming to 279 F. 972, and 
rev on other grounds 287 F. 134]. 
(3) In an action by a manufacturer 
to enjoin a retailer from alleged un- 
fair competition in the sale of other 
manufacturer’s goods when requests 
were made for plaintiff’s, where only 
eleven such sales were established, 
at a total purchase price of eleven 
dollars and seventy-nine cents, the 
amount involved was too small to 
warrant an accounting. B. V. D. Co. 
v. Kaufmann & Baer Co., 123 A. 656, 
29" Pa. 152: : 


68. Hstate Stove Co. v. Gray & 
Dudley Co., 41 F.(2d) 462 [vacated 
on another ground 50 F.(2d) 413]; 
Moline Pressed Steel Co. v. Dayton 
Toy & Specialty Co., 30 F.(2d) 16; 
American Specialty Co. v. Collis Co., 
235 EH. 929; Florence Mfg. Co. v. 
Dowd, 189 F. 44, 110 C.C.A. 608; G. 
& C. Merriam Co. v. Ogilvie, 170 F. 
167, 95 C.C.A. 423; Ludington Novelty 
Co. v. Leonard, 127 F. 155, 62 C.C.A. 
269 [cert den 25 S.Ct. 797, 197 U.S. 
620, 49 L.Ed. 909, and aff 119 F. 
937];/ Henry W. Fishel & Sons v. 
Distinctive Jewelry Co., 188 N.Y.S. 
633, 196 App.Div. 779; Buffalo Yellow 
Cab Co. v. Baureis, 230 N.Y.S. 343, 
132 Mise. 654; Song Fo v. Tiu Ca 
Siong, 13°>Philippine 143; New York 
Life Ins. Co. v. Orpheum Theater & 
Realty Co., 171 P. 534, 100 Wash. 573. 


[a] Accounting will not be or- 
dered (1) where there is no evidence 
indicating a possibility of tracing out 
and ascertaining the effect of unfair 
methods. and the amount of the dam- 
age (American Specialty Co. v. Collis 
Co., 235 F. 929), (2) or unless it is 
clear that on the evidence in the case, 
or evidence which might be presente 
to the master, there could be a sub- 
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fusing an accounting.®® An accounting has also been » 
denied where both parties were found at fault.’° 

[§ 277] (c) Fraud or Absence Thereof as Affect- 
Where the infringement or unfair 
competition is willful and intentional, that is to 
say, fraudulent, complainant is entitled to an ac- 
counting of damages and profits as a matter of course 
and of right in the absence of a valid equitable de- 


ing Right." 


stantial recovery (Gallet v. R. & G. 


Soap & Supply Co., 254 F. 802, 166 C.C. 
A. 248). 
[b] Use of trade-name after 


termination of right.—A person is not 
required to account for profits during 
the period of unfair competition, 
after expiration of contract right to 
use his brother’s trade-name, in view 
of the impossibility of determining 
the portion of profits attributable 
solely to his wrongful use of the 
name during the period between the 
termination of the contract and the 
rendering of the decree. J. F. Row- 
ley Co. v. Rowley, 18 F.(2d) 700. 


{e] There is no basis for account- 
ing where there was no evidence that 
plaintiff had sustained any damages 
from the acts of defendants, or that 
defendants had derived any profits 
from their acts adjudged to be unjust 
competition. Henry W. Fishel & 
Sons v. Distinctive Jewelry Co., 188 
N.Y.S. 633, 196 App.Div. 779. 


[ad] Where amount of damages is 
not susceptible of safe estimate, ac- 
counting will be confined to profits. 
Hiram Walker & Sons v. Grubman, 
222 F. 478. 


‘[e] Recovery resting on conjec- 
ture or speculation.—In a suit for 
unfair competition, if it appears to 
the court that an inquiry as to dam- 
ages or profits would rest on no basis 
except conjecture or speculation, or 
would yield no’ profits or damages 
proportionate to the cost of the in- 
vestigation, an accounting may not 
be ordered. G. & C. Merriam Co. v. 
Ogilvie, 170 F. 167, 95 C.C.A. 423. 


' 69. United Drug Co. v. Kovacs, 123 
A. 654, 279 Pa. 132, 137. 

“Tt would be intolerable if one 
could wrong another and escape all 
liability, because it was difficult to 
prove the amount of the loss.’’ Unit- 
ed Drug Co. v.. Kovacs, supra. 


70. G. & C. Merriam Co. v. Ogil- 
vie, 170 F. 167, 95 C.C.A. 423. 


71. Fraud as affecting right to re- 
lief from: 
Infringement see supra § 79. 
Unfair competition see supra § 105. 


72. U.S.—Stevens v. Gladding, 17 
How. 447, 15 L.Ed. 155; Matzger v. 
Vinikow, 17 F.(2d) 581; Wallace & 


Co. v. Repetti, Inc., 266 F. 307 [cert 
den 41 S.Ct. 18, 254 U.S. 639, 65 L. 
Ed. 451]; Notaseme Hosiery Co. v. 
Straus, 215 F. 361, 131 C.C.A. 503 [aff 
209 F. 495]; BP. E. Sharpless Co. v. 
Lawrence, 213 F. 423, 130 C.C.A. 59; 


J. EF. Rowley Co. v. Rowley, 193 F. 
390, 113 C.C.A. 386; Baker v. Slack, 
130 F. 514, 65 C.C.A. 138; Mitchell 


v. Williams, 106 F. 168, 45 C.C.A. 265; 
Hennessy v. Wilmerding-Loewe Co., 
103 F. 90; Atlantic Milling Co. v. 
Rowland, 27 F. 24 [dism 10 S.Ct. 1073, 
136 U.S. 648, 34 L.Ed. 549]; Collins 
Co. v. Oliver Ames, etc., Corp., 18 F, 
561, 20 Blatchf. 542; Sawyer v. Kel- 
logg, 9 F. 601. 


Fla.—El Modelo Cigar Mfg. Co. v. 
Gato, 7 So. 23, 25 Fla, 886, 23 Am.S.R. 
537, 6 L.R.A. 823. 


Ind.—Jones v. Roshenberger, 144 


N.E. 858, 82 Ind.App. 97. 


Me.—W. R. Lynn Shoe Co. v. Au- 
burn-Lynn Shoe Co., 62 A. 499, 100 
Me. 461, 4 L.R.A.N.S. 960. 


Mass.—Nelson v. J. H. Winchell & 
Co., 89 N.E. 180, 203 Mass. 75, 23 L.R. 
A.N.S. 1150; Reading Stove Works, 
Orr, Painter & Co. v. S. M. Howes 
Co., 87 N.H. 751, 201 Mass. 437, 21 L. 
R.A.N.S. 979; Regis v. Jaynes, 177 
N.E. 774, 191 Mass. 245, 


Ohio.—Globe-Wernicke Co. v. Safe- 
Cabinet Co., 144 N.H. 711, 110 Ohio 
St. 609. 


Pa.—United Drug Co. v. Kovacs, 
123 A. 654, 279 Pa. 132, 136 [cit Cyc]; 
Standard Cigar Co. v. Goldsmith, 58 
Pa.Super. 33. 


Eng.—Moet v. Couston, 33 Beav. 
578, 55 Reprint 493; Edelsten v. 
Edelsten, 1 DeG.J.&S. 185, 66 Eng.Ch. 
142, 46 Reprint 72; Weingarten v. 
Bayer, 92 L.T.Rep.N.S. 511. 


Ont.—Smith v. Fair, 14 Ont. 729; 
U. S. Playing Card Co. v. Hurst, 37 
Ont.L. 85, 10 Ont.W.N. 207 [mod 12 
Ont.W.N. 89]. 


Defenses see supra § 276. 


73. Nelson v. J. H. Winchell & 
Cos -o97UNeE 80,9203) PMaSSae Vane ao: 
L.R.A.N.S. 1150. 


[a] MD lustration.—Where one re- 
ceiving a temporary license to use the 
trade-mark of another used it after 
the expiration of the license, and 
after notice from the owner not to 
do so, and warning that he would be 
held responsible for further use, he 
was guilty of wrongfully using the 
trade-mark, and liable for the profits 
realized thereby, although he acted 
on advice of counsel not informed of 
the temporary license. Nelson v. J. 
H. Winchell & Co., 89 N.H. 180, 203 
Mass. .75, 23 L.R.ACN.S. 1150. 


Defenses generally see supra § 276. 


_74 U.S.—Straus vy. Notaseme Ho- 
siery Co., 36 S.Ct. 288, 240 U.S. 179, 60 
ld. 690 [rev 215 BY 361,.131=CGlA. 
903]; Saxlehner v. Siegel-Cooper Co., 
21 S.Ct. 16, 179 U.S. 42, 45 L.Ed. 77; 
Horlick’s Malted Milk Corporation vy. 
Horluck’s, Ine., 51 F.(2d) 357; Pease 
v. Scott County Milling Co., 5 F.(2d) 
524; Rubber, ete., Harness Trimming 
Co. v. F. W. Devoe & C. T. Reynolds 
Co., 233 EF. 150; United Drug Co. v. 
Theodore Rectanus Co., 206 EF. 570 
[rev on another ground 226 F. 545, 


141 C.C.A. 301 (aff 39 S.Ct. 48, 248 U.S. 
90, 68 L.Ed. 141)]; Billiken Co. y. 
Baker, etc., Co., 174 F. 829; Dr. A. 


Reed Cushion Shoe Co. v. Frew, 158 
F. 552 [rev on other grounds 162 F. 
887, 89 C.C.A. 577]; N. K. Fairbank 
Co. v. Windsor, 124 F. 200, 61 C.C.A. 
233. See Pennsylvania Rubber Co. 
v. Dreadnaught Tire & Rubber Co., 
225 EF. 138 [mod 229 F. 560, 144 C.C. 
A. 20] (holding that, where no one 
desiring complainant’s tires was mis- 
led into purchasing defendant’s, no 
accounting will be ordered). 


Iowa.—Beebe y. Tolerton, ete., Co., 
91 N.W. 905, 117 Iowa 593 (bad faith 
necessary under Code § 5050). 


TRADE-MARKS, TRADE-NAMES, 
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fense,72 and the fact that defendant acted on ad- 
vice of counsel has been held no defens 
where the infringing use of the trade-mark or trade- 
name was merely accidental or without actual fraud- 
ulent intent, an accounting of profits’? or damages” 
will not be ordered, although in some cases, where 
there was no fraudulent intent, damages have been 
allowed and profits denied,’* while in others, it has 


e,72 


But 


Ky.—George T. Stagg Co. v. Tay- 
lor, A S.W. 247, 95 Ky. 651, 16 Ky. 
Le as. 6 


Mass.—Nelson vy. J. H. Winchell & 
Co., 89 N.E. 180, 203 Mass. 75, 23 
L.R.A.N.S. 1150; Reading Stove 
Works, Orr, Painter & Co. v. S. M. 
Howes Co., 87 N.E. 751, 201 Mass. 
437, 291 Ta ReAWN.S. = 9095) = Reise av. 
Jaynes, 77 N.E. 774, 191 Mass. 245. 


N.Y.—Dickey v. Mutual Film Cor- 
poraton, 174 N.Y.S. 784, 186 App.Div. 
701. 


Pa.—United Drug Co. v. Kovacs, 
123 A.+654,.279 Pa.132; 
Eng.—Moet v. Couston, 33 Beav. 


578, 55 Reprint 493; Edelsten v. Edel- 
sten, 1 DeG.J.&S. 185, 66 Eng.Ch. 142, 
46 Reprint 72. But see Cartier v. 
Carlile, 31 Beav. 292, 54 Reprint 1151 
(holding that a defendant is liable, in 
equity, to account for the profits 
made by the user of a plaintiff's 
trade-mark, although, at the time of 
the user, he may have been ignorant 
of the rights and of the existence of 
plaintiff, and notwithstanding, to en- 
title him to recover damages at law, 
it may be necessary to prove a Sci- 
enter). 


[a] “There is some conflict in the 
decisions; but we think that the 
weight of modern authority is in fa- 
vor of the rule that an account of 
profits will not’ be taken where the 
wrongful use of a trade-mark or a 
trade-name has been merely acciden- 
tal or without any actual wrongful 
intent to defraud a plaintiff, or to 
deceive the public.” Regis v. Jaynes, 
77 N.E. 774, 191 Mass. 245, 248. 


[b] Failure to register trade-mark. 
—Accounting will be directed for. 
infringement of trade-mark under 
Trade-Mark Act Febr. 20, 1905 § 28, 
where notice of registration was not 
affixed to the articles sold under the 
trade-mark nor notice of the infringe- 
ment given to defendant. Rossmann 
Vu Garnier, ) 211 Pe aOl 5 LAS SCC Ads 
[mod 195 F. 175]. 


75. Pease v. Scott County Milling 
Co., 5 F.(2d) 524; Billiken Co. v. Bak- 
er; ete., Coz 174 Bo 8294 Ne KP aite 
bank Co. vy. Windsor, 124 F. 200, 61 
C.C.A. 233; Oneida Community v. 
Oneida Game Trap Co., 150 N.Y.S. 
918 [aff 154 N.Y.S. 391, 168 App.Div. 
769]. See Taendsticksfabriks Aktie- 
bolagat Vulcan v. Myers, 34 N.E. 904, 
139 N.Y. 364 (absence of fraud might 
be material if damages were claim- 
ed); Clinton Metallic Paint Co. 
v. New York Metallic Paint Co., 50 
N.Y.S. 487, 23 Mise. 66 (fraud is ma- 
terial only on question of damages). 


76. Prest-O-Lite Co. vy. Bournon- 
ville, 260 F. 442; Rubber, ete., Harn- 
ess Trimming Co. v. F. W. Devoe & 
C. T. Reynolds Co., 283 F. 150; Dick- 
ey _v. Mutual Film Corporation, 174 
N.Y.S. 784, 186 App.Div. 701. 


_ [a], Tlustration.—Defendant movy- 
ing picture company, using as a title 
for a photoplay a title first used by 
plaintiff for his play, without any 
fraudulent intent and without knowl- 
edge of its prior use, is liable to 
plaintiff for damages sustained by 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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been held that the good faith of defendant charged 
with infringement of a trade-name, although perti- 
nent on the question of punitive damages,’* would 
not affect the right to actual damage.78 
obtained by defendant after the filing of the. bill 
are not the result of innocent infringement and may 
and the fact that an infringer 
claimed the trade-mark under mistake of law will 
not prevent the infringement from being willful.’° 


be recovered ;7° 


[§ 278] (3) Measure and Extent of Recovery— 
Defendant must ac- 
count for all profits made on all goods sold under 


(a) Profits—aa. In General. 


plaintiff, but not for profits made. 
Dickey v. Mutual Film Corporation, 
174 N.Y.S. 784, 186 App.Div. 701. 


77. Gehl v. Hebe Co., 276 F. 271. 


Punitive damages for infringement 
generally see infra § 280. 


78. Gehl v. Hebe Co., 276 BF. 271. 


79. Hamilton-Brown Shoe Co. v. 
Wolf Bros. Co., 36 S.Ct. 269, 240 U.S. 
251, 60 L.Ed. 629; Pease v. Scott 
County Milling Co., 5 F.(2d) 524; Re- 
gis v. Jaynes, 77 N.E. 774, 191 Mass, 

45. 


{a] Persistence in infringement.— 
In a suit to restrain the infringement 
of a trade-mark, defendants, who 
persisted in the infringement during 
the litigation, could not invoke the 
rule that an account of profits will 
not be taken where the wrongful use 
is accidental or without wrongful in- 
tent. Regis v. Jaynes, 77 N.E. 774, 
191 Mass. 245. 


80. Lawrence-Williams Co. v. 
ciete Enfants Gombault Et Cie, 
F.(2d) 774 [cert den 52 S.Ct. 406]. 


81. U.S.—Singer Mfg. Co. v. June 
Mfg. Co., 16 S.Ct. 1002, 163 U.S. 169, 
41 L.Ed. 118; Trappey v. McIlhenny 
Co., 12 F.(2d) 19 [cert den 47 S.Ct. 
94, 273 U.S. 699, 71 L.Ed. 846]; Dick- 
inson v. O. & W. Thum Co., 8 F.(2d) 
570; William Wrigley, Jr., Co. v. L. 
P. Larson, Jr., Co., 5 F.(2d) 731 [mod 
20 F.(2d) 830]; Howard Dustless 
Duster Co. v. Carleton, 244 F. 881; 
Ritz Cycle Car Co. v. Driggs-Seabury 
Ordnance Corp., 237 F. 125; J. F. Row- 
ley Co. v. Rowley, 193 F. 390, 113 C. 
C.A. 386; Saxlehner v. Hisner, etc., 
Gors138 (R7225'70; C.CcA. 452° [aft 127 
F. 1023]; N. K. Fairbank Co. v. Wind- 
sor, 118 F. 96 [rev on other grounds 
P24 - 2005" 61". C.CLA;; 23315 “Société 
Anonyme y. Western Distilling Co., 
46 F. 921; Benkert v. Feder, 34 F. 
534, 13 Sawy. 229 [aff 70 F. 613, 18 
C.C.A. 549]; Atlantic Milling Co. v. 
Rowland, 27 F. 24 [dism 10 S.Ct. 
1073, 136° U.S. 648, 34 L.Ed. 549]; 
Sawyer v. Kellogg, 9 F. 601. 


Fla.—El] Modelo Cigar Mfg. Co. v. 
Gato, 25 Fla. 886, 7 So. 23, 23 Am.S.R. 
537, 6 L.R.A. 823. 


Me.—W. R. Lynn Shoe Co. v. Au- 
burn-Lynn Shoe Co., 62 A. 499, 100 
Me. 461, 4 L.R.A.N.S. 960. 


Md.—Stonebraker v. Stonebraker, 
33 Md. 252. 


Mass.—Reading Stove Works v. S. 
M. Howes Co., 87 N.E. 751, 201 Mass. 
437, c21, TARCAGNES. = 9795 Regis: ov. 
Jaynes, 77 N.E. 774, 191 Mass. 245. 


N.J.—International Silver Co. v. 
Wm. H. Rogers Corp., 57 A. 725, 66 
N.J.Eq. 140 [rev 60 A. 187, 67 _N.J. 
Eq. 646, 110 Am.S.R. 506]; Clark 
Thread Co. v. William Clark Co., 37 
A. 599, 55 N.J.Eq. 658 [rev on an- 
other ground 40 A. 686, 56 N.J.Eq. 
789). 


Utah.—Holley Milling Co. v. Salt 


So- 
52 


AND UNFAIR 


The profits 


deceived.®* 


Lake, etc., Mill, ete, Co., 197 P. 731, 
58 Utah 149. 


Wis.—Leidersdorf y. Flint, 7 N.W. 
252, 50 Wis. 401. 


Eng.—Lever v. Goodwin, 36 Ch.D. 
1; Edelsten vy. Edelsten, 1 DeG.J.& 
S. 185, 66 Eng.Ch. 142, 46 Reprint 72. 


{a] Rule stated.—Plaintiff is not 
bound, on an accounting of profits, 
to show what part of defendant’s 
goods it could have sold had it used 
honest marks and labels, and what 
part of defendant’s profits were due 
to the infringement. Saxlehner v. 
Hisner, etc Co.;'1388 FL 22; 70 C.C. A: 
452 [aff 127 F. 1023]. 


[b] One shown wiilfully to have 
infringed trade-mark cannot avoid li- 
ability to account for profits by urg- 
ing that his sales were due exclu- 
sively to merit of his product or that 
no one could say what part was due 
to use of trade-mark. Dickinson v. 
O. & W. Thum Co., 8 F.(2d) 570. 


[ce] Profits not restricted to com- 
petitive territory.—Defendant, using 
unfair and oppressive means to elim- 
inate a competitor, cannot restrict ac- 
counting for profits of package dress 
infringement to competitive territory. 

Rod eALSON se dis, o. v. William 
Wrigley, Jr., Co., 20 F.(2d) 830 [mod 
5 F.(2d) 731, cert gr 48 S.Ct. 157, 275 
U.S. 521, 72 L.Ed. 404, cert den 48 
S.Ct. 207, 276 U.S. 616, 72 L.Ed. 733, 
and rev on other grounds 48 S.Ct. 449, 
20% U.S. 97,172) Le Ha800))) “In revi. 
PY Larson, Jr.; Co., 275 F535. 


{d] Refusal to triple or otherwise 
increase award under Trade-Mark Act 
(1905) § 19 (Comp. St. § 9504) held 
not error under circumstances of 
ease. Dickinson vy. O. & W. Thum 
Co: 8 F.2d). 570. 


82. Ritz Cycle Car Co. v. Driggs- 
Seabury Ordnance Co., 237 F. 125; 
Atlantic Milling Co. v. Rowland, 27 F. 
24; Holley Milling Co. v. Salt Lake, 
eto; Mill, etcsy Co. 197. Po 731, 58 
Utah 149. 


[a] Showing of lost profits is not 
foundation of plaintiff’s right of re- 
covery, and in unfair competition case 
plaintiff was entitled to recover prof- 
its, although it did not show any 
lost sales. Howard Dustless Duster 
Co. v. Carleton, 244 F. 881. 


83. Nelson v. J. H. Winchell & Co., 
89 N.E. 180, 208 Mass. 75, 23 L.R.A. 
N.S. 1150. 


[a] Manufacturing profits.— 
Where plaintiff adopted a trade-mark 
on shoes manufactured for him ac- 
cording to his directions by defend- 
ant, who infringed the trade-mark, 
defendant was not liable for the total 
profits 6n the shoes sold by him, but 
was liable for the amount of the 
trade-mark profits, and could retain 
for himself the manufacturing profits. 
Nelson v. J. H. Winchell & Co., 89 N. 
Baht 203 Mass. 75, 23 L.R.A.N.S. 
1150. 
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the infringing mark or name, and not merely for 
those shown to be due to the infringement,*! re- 
gardless of whether plaintiff would have recovered 
like profits on similar sales,’? although the rule may 
be inapplicable under particular cireumstances.®* 
The same rule has been applied to cases of unfair 
competition,** and in such eases it is held that the 
profits are not limited to such as accrue from sales 
in which it is shown that the purchasers were actually 
The rule is usually based on the diffi- 
culty or impossibility of apportioning the profits 
due to the infringement and those not resulting there- 
from;*® but it has been held that the burden is 


84. Hamilton-Brown Shoe Co. v. 
Wolf Bros. Co., 36 S.Ct. 269, 240 U.S. 
251, 60 L.Ed. 629; William Wrigley, 
IT. uCOstv.. Li.) bs Larsony JP. Cosnpee 
(2d) 731 [mod 20 F.(2d) 830]; How- 
ard Dustless Duster Co. v. Carleton, 
244 F. 881; J. F. Rowley Co. v. Rowley, 
L935 39.0, 18). ©. CxAve3 8G cre Nice 
Fairbank Co. v. Windsor, 118 F. 96 
frev on other grounds 124 F. 200, 612 
C.C.A. 233]; W. R. Lynn Shoe Co. v. 
Auburn-Lynn Shoe Co., 62 A. 499, 100 
Me. 461, 4 L.R.A.N.S. 960; W. B. Mfg. 
Co. v. Rubenstein, 128 N.E. 21, 236 
Mass. ..215, 11 A.L.R. 1283; Globe- 
Wernicke Co. v. Safe-Cabinet Co., 144 
N.E. 711, 110 OhioSt. 609. 


[a] Rule applied.—In an action to 
restrain unfair: competition through 
the adoption of a trade-name similar 
to plaintiff’s, defendant firm was not 
entitled as of right to show sales 
made by them to their old customers 
and to establish thereby what they 
might have made if they had con- 
ducted their business without at- 
tempting to appropriate plaintiffs 
name. W. B. Mfg. Co. v. Rubenstein, 
Hah had 21, 236 Mass. 215, 11 A.L.R. 


85. N. K. Fairbank Co. v. Windsor, 
118 F. 96 [rev on other grounds 124 F. 
200, 61:C.C.A. 233]; W. R. Lynn Shoe 
Co. v. Auburn-Lynn Shoe Co., 62 <A. 
499, 100 Me. 461, 4 L.R.A.N.S. 960; 
Globe-Wernicke Co. v. Safe-Cabinet 
Co., 144 N.E. 711, 110 OhioSt. 609. 


86. Hamilton-Brown Shoe Co, v. 
Wolf Bros. & Co., 36 S.Ct. 269, 240 
U.S. 251, 60 L.Ed. 629 [aff 206 F. 611, 
124 C.C.A. 409]; G. & C. Merriam Co. 
v. Saalfield, 198 F. 369, 117 C.C.A. 
245 [extending op 190 F. 927, 111 
C.C.A. 517]; W. R. Lynn Shoe Co. v. 
Auburn-Lynn Shoe Co., 62 A. 499, 
100 Me. 461, 4 L.R.A.N.S. 960. 


“No one will deny that on every 
principle of reason and justice the 
owner of the trade-mark is entitled to 
so much of the profit as resulted 
from the use of the trade-mark. The 
difficulty lies in ascertaining what 
proportion of the profit is due to the 
trade-mark, and what to the intrin- 
sic value of the commodity; and as 
this cannot be ascertained with any 
reasonable certainty, it is more con- 
sonant with reason and justice that 
the owner of the trade-mark should 
have the whole profit than that he 
should be deprived of any part of it 
by the fraudulent act of the defend- 
ant. It is the same principle which 
is applicable to a confusion of goods. 
If one wrongfully mixes his own 
goods with those of another, so that 
they cannot be distinguished and sep- 
arated, he shall lose the whole, for 
the reason that the fault is his; and. 
it is but just that he should suffer the 
loss rather than an innocent party, 
who in no degree contributed to the 
wrong.” Hamilton-Brown Shoe Co. 
v. Wolf Brothers & Co., 36 S.Ct. 269, 
240 U.S. 251, 262, 60 L.Ed. 629 [quot 
Graham y. Plate, 40 Cal. 593, 598, 6 
Am.R. 639]. 
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on plaintiff to prove the impossibility of accurate 
or approximate apportionment,*’ and that to call on 
defendant to produce a specific account of the goods 
sold to purchasers who knew they were getting de- 
fendant’s goods and were not deceived would be 
inequitable.’ In some cases a distinction has been 
made where the goods themselves are not impressed 
with the deceptive mark, defendant in such case 
being held not chargeable with sales of such goods 
to persons who are not deceived,*® and in other 
cases it has been held that, where articles were to 
a great extent sold on their merits and on defend- 
ant’s reputation, without any reference to their 
resemblance to those produced by plaintiff, defend- 
ant in a suit for unfair competition is liable only 
for such profits as it is shown that plaintiff would 
have made but for defendant, in the absence of 
actual fraud.®° So it has been held that a firm 
engaged in unlawful competition is not lable for 
all the profits realized from the sale of its products, 
but only from those sold in unlawful competition.** 
If the right to use a trade-mark is common to two 
or more persons, neither will be allowed to recover 
full profits against an infringer, but each will be 
permitted to recover only according to his own in- 
terest.°2, Where defendants breached their agree- 
ment with plaintiff for the manufacture of a product 
under plaintiff’s formula and trade-name and .the 
latter sues to enjoin further use of the same, if the 
court finds that no profits have been made, it may 
decree that the formula and name shall be sold and 
that plaintiff recover a certain proportion of the 
proceeds, less the amount of expenses incurred by 
defendants, which added salable value to the formula 
and name,®? and the burden is on defendants to show 
that their expenditures enhanced such value.** 


Limitations as to time. The time from which the 


87. Ammon & Person v. Narragan-|that fraud.” 


TRADE-MARKS, TRADE-NAMES, 


W. R. Lynn Shoe Co. v. 


eet a 


accounting should date depends on the circumstances 
of the particular case.°® The accounting should ex- 
clude sales made by defendant before the date on 
which he was notified that plaintiff’s trade-mark was 
infringed,®* and, if plaintiff knew of the infringe- 
ment, but took no steps in the matter, defendant 
will be charged only with sales made since the suit 
was brought.®7 Where the infringement is fraudu- 
lent, the profits should not be limited to those re- 
sulting from the wrongful act of defendant after the 
registration of the trade-mark, but may include 
those caused by infringement prior to such registra- 
tion.28 If unfair competition is deliberate, plain- 
tiff is entitled to profits from the time the violation 
of his rights commenced.®® Plaintiff is not entitled 
to profits extending back further than the date al- 
leged in the bill as the beginning of the infringe- 
ment. 


Interest. Interest on profits may be awarded 
from the time of commencement of the action,” or 
from the date when defendant was given notice of 
the infringement.* On the other hand, interest has 
been allowed on an award from the date of the mas- 
ter’s report,* although it has been held that, where 
the master allows damages only, and the court, on 
exception to the report, allows profits, but no dam- 
ages, interest on the profits accrues only from the date 
of the decree.® : 


Estoppel. That plaintiff’s attorneys, through mis- 
take of law, claimed a less amount of profits than 
was allowed by the master does not estop plaintiff 
from insisting on the amount allowed.® 


[§ 279] bb. Deductions and Credits. The profits 
recoverable on an accounting mean the net profits 
actually realized,’ and in ascertaining the same all 
legitimate expenses and losses incurred by defend- 


[§§ 278-279 


sett Dairy Co., 254 F. 208, 210 [aff 262 
F. 880]. 


88. Ammon & Person v. Narragan- 
sett Dairy Co., supra. 


“Tt would be altogether too sweep- 
ing a proposition to say that, irre- 
spective of particular circumstances, 
a court should hold that a sale of 
goods bearing a trade-mark was due 
to such trade-mark; for it is fa- 
miliar knowledge that in the sales of 
many goods bearing trade-marks the 
trade-mark is a negligible factor, and 
this would seem especially true of 
many ordinary articles of consump- 
tion. Whether or not things which 
are mixed can be separated cannot 
be determined as a matter of law. 
On the contrary, in many cases it 
may be quite obvious that marks 
affixed to goods could have played 
but an insignificant part in the sale.” 
Ammon & Person y. Narragansett 
Dairy Co., supra. 


so. W. R. Lynn Shoe Co. v. Au- 
burn-Lynn Shoe Co., 69 A, 569, 103 
Me. 3384, 338 (holding that defendant 
should not be charged with goods 
sold to persons who knew that he 
was the manufacturer, nor with goods 
sold to persons who had no knowledge 
of plaintiff’s existence). 


“Granting the general fraudulent 
character, as to the plaintiff, of the 
defendant’s business conduct, we 
should not assume that none of its 
business transactions were free from 


Auburn-Lynn Shoe Co., supra. 


90. Rushmore vy. Badger Brass 
Mfg. Co.,, 198 .. 379, 117 sC.C AS 255. 


91. United Drug Co. vy. Kovacs, 
123 A. 654, 279 Pa. 132. 


92. Regis v. Jaynes, 77 N.E. 774, 
191 Mass. 245; Clark Thread Co. v. 
William Clark Co., 40 A. 686, 56 N.J. 
Eq. 789 [rev 37 A. 599, 55 N.J.Eq. 
658]; Dent v. Turpin, 2 Johns.&H. 
139, 70. Reprint 1008. 


93. Garrett v. Mallard, 238 F. 335, 
LLC: CLA. 35a% 


94 Garrett v. Mallard, supra. 


95. Morand Bros. y. Chippewa 
Springs Corporation, 2 F.(2d) 237 
[cert den 45 S.Ct, 229, 267 U.S. 592, 
69 L.Ed. 803]. 


[a] Illustration.—Where a distrib- 
utor of spring water sold its estab- 
lished business in a certain territory, 
and gave the buyers the exclusive 
right to distribute the water therein 
for a certain period, and the buyers, 
after expiration of such period, con- 
tinued, without the distributor’s con- 
sent, to use the trade-name, without 
any effort on the part of the distribu- 
tor to enter such territory, the ac- 
counting period, in allowing the dis- 
tributor damages for infringement of 
the trade-mark, should date from the 
time when the distributor entered the 
market in such territory as the buy- 
er’s competitor. Morand Bros. v. 
Chippewa Springs Corporation, 2 F. 


(2d) 237 [cert den 45 S.Ct. 229, 267 


U.S. 592, 69 L.Hd. 803]. 


96. Dickinson v. O. & W. Thum 
Co., 8 F.(2d) 570. 


97. Enoch Morgan’s Sons’ Co. y. 
Troxell, 57 How.Pr. 121 [aff 23 Hun 
632 (rev on other grounds 89 N.Y. 
292, 11 Abb.N.Cas. 86, 42 Am.R. 294)],. 
To same effect Holley Milling Co. y. 
Salt Lake & Jordan Mill & Blevator 
Co., 197 P. 731, 58 Utah 149. 


98. Smith vy. Fair, 14 Ont. 729. 


99. Baker v. Slack, 130 F. 514, 65 
CliCTAS ES 85 


1. Lawrence-Williams Co. y. So- 
ciete Enfants Gombault Et Cie, 52 F. 
(2d) 774 [cert den 52 S.Ct. 406]. 


2. Cutter vy. Gudebrod Bros. Co., 
83 N.E. 16, 190 N.Y. 252: 


3. Duro Co. of Ohio v. Duro Co. 
of New Jersey, 56 F.(2d) 313. 


_&- Le RP. “harson,’ Jr,,-Co.. yv. Wile 
liam Wrigley, Jr., Co., 20 F.(2d) 830 
(mod 5 F.(2d) 731, cert gr 48 S.Ct. 
157, 275 U.S. 521, 72 L.Ed. 404, cert 
den, 48 'S:Ct. 5207, 276.0 Sele oie 
Ed. 7338, and rev on other grounds 48 
8.Ct. 449, 277 U.S. 97, 72 L.Ed. 800]. 


5. Trappey v. MclIlhenny Co., 13, 
F.(2d) 19 [cert den 47 S.Ct. 94, 273 
U.S. 699, 71 L.Ed. 846]. 


6. Dickinson v. 0. & W. T 
Cay Sia 701 oa 


7. UL. P. Larson, Jr., Co. v. William 


Wrigley, Jr., Co., 20 F.(2d) 830 [moa 


For later cases, developments and changes in the law see Annotations, same title and section number 
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ant should be deducted.§ Where defendant does not 
deal exclusively in the infringing goods, he should 
be credited with a proportion of the general expenses 
of the business,® even though such expense was not 
incurred by the violation of plaintiff’s rights;1° but 
in some jurisdictions it is held that, in order to 
deduct such general expense, it must be shown to 
have been increased by handling the unlawfully 
marked goods.1t The cost of manufacture’? and 
defendant’s selling expenses!® should be deducted 
in ascertaining profits, unless defendant by his con- 
duct has precluded himself from claiming such 
eredit.1* Salaries paid to managing officers should 
ordinarily be allowed as a credit in ascertaining the 
cost of manufacture and sale;> but not where such 
officers are practically the corporation and are the 
persons individually guilty of the unfair competi- 
tion or infringement;!® and the salary of defend- 
ant corporation’s treasurer who continued the use 
of the trade-mark after the institution of the in- 
fringement suit should not be deducted.t7 No allow- 
ance can be made for defendant’s services in wrong- 
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ing plaintiff by his unfair competition,’® or for the 
cost of defending the infringement suit;!® nor is 
the infringer, in accounting for profits of a delib- 
erate infringement, entitled to deduct income and 
excess profits taxes which the injured party would 
have paid if he had received the profits.2° Where 
the actual cost of the manufacture and sale of the in- 
fringing product cannot be shown because of the 
manner in which defendant’s books were kept, the 
cost to plaintiff of the manufacture and sale of a 
similar product may be taken as a basis for com- 
putation, when both parties operated under similar 
circumstances as to time, place, and conditions.?? 


Bad debts. As to losses to defendant from bad 
debts, it has been held that such losses should not 
be charged against the profits; nor, on the other 
hand, should plaintiff be allowed to recover in respect 
of fruitless sales, the proper method being to treat 
such sales as if they had never been made.?? 


Interest on invested capital. Interest on the 
amount of capital invested in defendant’s business, 


5 F.(2d) 731, cert gr 48 S.Ct. 157, 275 
U.S. 521, 72 L.Ed. 404, cert den 48 S. 
Ct. 207, 2%6 U.S. 616, 72 L.Ed. 733. 
and rev on other grounds 48 S.Ct. 449. 
277 U.S. 97, 72 L.Ed. 800]; Globe- 
Wernicke Co. v. Safe-Cabinet Co., 144 
N.E. 711, 110 OhioSt. 609; Holley 
Milling Co. v. Salt Lake & Jordan 
Mill & Hlevator Co.,.197 P. 731, 58 
Utah 149. 


8 LL. P. Larson, Jr., Co. v. William 
Wrigley, Jr., Co., 20 F.(2d) 830, 832 
[mod 5 F.(2d) 731, cert gr 48 S.Ct. 
157, 275 U.S. 521, 72 L.Ed. 404, cert 
den 48 S.Ct. 207, 276 U.S. 616, 72 L. 
Ed. 733, and rev on other grounds 48 
S.Ct. 449, 277 U.S. 97, 72 L.Hd. 800]; 
Cc. A. Briggs Co. v. National Wafer 
Co., 102 N.E. 87, 215 Mass. 100, Ann. 
Cas.1914C 926; Globe-Wernicke Co. v. 


Safe-Cabinet Co., 144 N.E. 711, 110 
OhioSt. 609. 
“Where the injured party seeks 


the profits of an infringer, he takes 
the chance of their reduction, or even 
extinguishment, through expenses 
and losses actually incurred, however 
wisely or even improvidently, so long 
only as they were incurred in good 
faith.” L. P. Larson, Jr., Co. v. Wil- 
liam Wrigley, Jr., Co., supra. 


[a] Deduction held proper.—A 
package dress infringer, on account- 
ing, was entitled to a deduction of 
forty-five per cent of the face value 
of profit-sharing coupons issued. L. 
P. Larson, Jr., Co. v. William Wrig- 
ley, Jr., Co., 20 F.(2d) 830 [mod 5 
F.(2d) 731, cert gr 48 S.Ct. 157, 275 
U.S. 521, 72 L.Ed. 404, cert den 48 S. 
Ct, 2077-276 U.S. 616, 72) L.Bd. 733; 
and rev on other grounds 48 S.Ct. 449, 
277 U.S. 97, 72 L.Ed. 800]. 


[b] Deductions properly disallow- 
ed.—(1) In a suit for unlawful com- 
petition by selling dustless dusters 
‘in a wrapper, packing, ete., infring- 


ing on plaintiff's, the master properly. 


disallowed all cost items of defend- 
ant which manufactured the infring- 
ing goods, such defendant stating in 
an affidavit that it was unable to 
state the exact profits on any one 
branch of goods manufactured. 
Howard Dustless Duster Co. v. Carle- 
ton, 244 EF. 881. (2) A trade-mark 
infringer, destroying part of goods on 
hand at the time the fact of in- 
fringement was determined, _in ac- 
counting for profits is not entitled to 
eredit for the cost of goods so de- 
stroyed. Dickinson v. O. & W. Thum 
Co., 8 F.(2d) 570. . 


[c] Computation.—The percent- 
age of a trade-mark infringer’s gen- 
eral expenses attributable to the in- 
fringing business must be determin- 
ed according to the ratio between 
the aggregate sales of the entire 
business and those of the infringing 
business in assessing profits from in- 


fringement. Duro Co. of Ohio v. 
eee. Co. of New Jersey, 56 F.(2d) 


9. Duro Co. of Ohio v, Duro Co. 
of New Jersey, 56 F.(2d) 3813; Sax- 


lehner v. Eisner, etc., Co., 188 F. 22, 


WC. GyA.S) 452 thatty L297 - Reet 0231's. Cs 
A. Briggs Co. v. National Wafer Co., 
102 N.E. 87, 215 Mass. 100, Ann.Cas. 
1914C 926. 


10. Cutter vy. Gudebrod Bros. Co., 
83 N.E. 16, 190 N.Y. 252; Conviser 
v. J. C. Brownstone Co., 197 N.Y.S. 


682, 120 Misc. 92. 


11. Grocers’ Supply Co. v. I. Re- 
naud Co., 125 N.E. 144, 2384 Mass. 
180; Nelson v. J. H. Winchell & Co., 
89 N.E. 180, 203 Mass. 75, 23 L.R.A. 
N.S. 1150; Regis v. Jaynes, 77 N.E. 
774, 191 Mass. 245. 


12 Nelson v. J. H. Winchell & 
Co., 89 N.H. 180, 203 Mass. 75, 23 L. 
R.A.N.S. 1150; Globe-Wernicke Co. v. 


Safe-Cabinet Co., 144 N.E. 711, 110 
OhioSt. 609. 
[a] hus, in determining’ the 


profits realized through the wrong- 
ful use of a trade-mark on shoes, it 
is proper to treat as evidence of the 
cost of the shoes of the infringers a 
cost sheet prepared by one of them, 
and adopted and acted on by the in- 
fringers in the conduct of the busi- 
ness, in the absence of explicit evi- 
dence to the contrary. Nelson v. J. 
H. Winchell & Co., 89 N.B. 180, 203 
Mass. 75, 23 L.R.A.N.S. 1150. 


13. Saxlehner v. Eisner, etc., Co., 
138 F. 22, 70 C.C.A. 452 [aff 127 F. 
1023] (proportion of salaries and ex- 
penses of salesmen); Cutter v. Gude- 
brod Bros. Co., 88 N.H. 16, 190 N.Y. 
252; Globe-Wernicke Co. v. Safe- 
Cabinet Co., 144 N.E. 711, 110 OhioSt. 
609. 


[a] Expenses of advertising were 
deductible on accounting for profits 
of package dress infringement. L. 
P. Larson, Jr., Co. v. William Wrig- 
ley, Jr., Co., 20 F.(2d) 8380 [mod .5 
F.(2d) 731, cert gr 48 S.Ct. 157, 275 
U.S. 521, 72 L.Ed. 404, cert den 48 
S.Ct. 207, 276 U.S. 616, 72 L.Ed. 733, 


and rev on other grounds 48 S.Ct. 449, 
277 U.S. 97, 72 L.Ed. 800]. 


[b] Nature of selling expenses.— 
Where the court authorized the sale 
of the infringing product then on 
hand, the cost of repairs and depre- 
ciation on the infringer’s factory 
buildings during the following year 
were not a legitimate part of the 
selling expenses. Dickinson v. O. & 
W. Thum Co., 8 F.(2d) 570. 


14. Dickinson v. O. & W. Thum 
Co., supra. 


[a] Tllustration.—Where the in- 
fringer was authorized to sell goods 
on hand and in doing so wrongfully 
and unnecessarily. confused the sell- 
ing costs of such goods, and of nonin- 
fringing new goods, the master prop- 
erly refused to allow any deduction 
for the selling costs of such infring- 
ing goods. Dickinson w O. & W. 
Thum Co., 8 F.(2d) 570. 


15. Providence Rubber Co. v. 
Goodyear, 9 Wall. (U.S.) 788, 19 L. 
Hd. 566; Nashville Syrup Co. v. Co- 
ca :Cola.:Co5% 215. Fy. 527), 1326: CPA: 
39, Ann.Cas.1915B 358 [aff 200 F. 
157]; W. R. Lynn Shoe Co. v. Au- 
burn-Lynn Shoe Co., 69 A. 569, 103 
Me. 334. 


16. W. R. Lynn Shoe Co. v. Au- 
burn-Lynn Shoe Co., 69 A. 569, 103 
Me. 334. 

17. Duro Co. of Ohio v. Duro Co. 
of New Jersey, 56 F.(2d) 313. 

18 W. R. Lynn Shoe Co. v. Au- 
burn-Lynn Shoe Co., 69 A. 569, 103 


Me. 334. 


19. Duro Co. of Ohio v. Duro Co. 
of New Jersey, 56 F.(2d) 313. 


20; EP: Larson, Jr... Co. vv. yvonne 
Wrigley, Jr., Co. 48 S.Ct. 449, 277 
U.S. 97, 72 L.Ed. 800 [rev 20 F.(2d) 
8380 (mod 5 F.(2d) 731)]. 


21. Trappey v. Mclilhenny Co., 12 
F.(2d)-19 [cert den 47 S.Ct. 94, 273 
U.S. 699, 71 L.Ed. 846]. 


22. Nelson v. J. H. Winchell & 
Co., 89 N.E. 180, 203 Mass. 75, 23 L.R. 
A.N.S. 1150; Hdelsten v. Edelsten, 10 
L.T.Rep.N.S. 780. See Duro Co. of 
Ohio v. Duro Co. of New Jersey, 56 F. 
(2d) 313 (item:of bad debts, charged 
by the infringer entirely against 
profits from sale of products under 
the infringing trade-mark, although 
it also profited from the sale of oth- 
er products, is properly disallowed). 
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to the extent of its employment in manufacturing 
and selling the offending articles, is a proper item 
of expense to be deducted from profits.?* 


Itemizing charges. Large items of charges against 
profits and large items of depreciation should be 
itemized and should not be allowed if generalized.?* 


[§ 280] (b) Damages.25 Damages for infringe- 
ment or unfair competition in a suit in equity must 
be confined to the loss actually sustained by plain- 
tiff as the direct and natural consequence of such 
acts,2® and damages which are uncertain or specu- 
lative cannot form the basis of a recovery.?’ The 
cost of warning notices issued after the granting 
of a preliminary injunction is not recoverable as 
damages. It may be otherwise as to notices prior 
to an injunction.?8 No recovery can be had for loss 
of sales by plaintiff in the absence of evidence that 
he would have made such sales but for defendant’s 
wrongful acts,?® but the court will award plaintiff, 
as damages, the amount plaintiff would have made 
on the same number of articles sold by defendant, 
where it is satisfied that plaintiff’s sales were re- 
duced to that extent.°° Plaintiff is not entitled to 


Lawrence-Williams Co. v. So- 2 


23. 8. 
90.19 R.I. 337. 


ciete Enfants Gombault Et Cie, 52 F, 
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recover both the amount of defendant’s profits, and 
also the damages resulting from loss of sales that 
plaintiff might have made but for the sales made 
by defendant.?! Where defendant files an account 
in compliance with the federal court rules govern- 
ing accounting in equity, plaintiff is not entitled to 
recover the expense incurred by him in the account- 
ing.22, In England plaintiff must elect whether he 
will take damages or profits,?* and, if he elects to 
have damages, defendant’s profits are not the measure 
thereof.*4 \ 


Nominal damages.°> It has been held that, where 
the amount of loss suffered by plaintiff is not proved, 
no amount canbe recovered,?* but the general rule 
is that nominal damages may be recovered for the 
violation of plaintiff’s rights, although no actual 
damages are proved. 


Exemplary damages.*® Exemplary damages can- 
not be awarded in equity for infringement of a 
trade-mark.*® 


Excessive damages should not be awarded,*® al- 
though treble damages are sometimes allowed by 
statute where defendant’s acts were wanton.*+ 


Ed. 733, and rev on other grounds 48 
S.Ct. 449, 277 U.S. 97, 72 L.Ed. 800]. 


(2d) 774 [cert den 52 S.Ct. 406]; L. 
P. Larson, Jr., Co. v. William Wrig- 
ley, Jr., Co., 20 F.(2da) 830 [mod 5 
BC2a)y 731, cert er 48 S.Ct.157, 275 
U.S. 521, 72 L.Ed. 404, cert den 48 
S.Ct. 207, 276 U.S. 616, 72 L.Ed. 733, 
and rev on other grounds 48 S.Ct. 
449, 277 U.S. 97, 72 L.Ed. 800]; Wil- 
liam Wrigley, Jr., Co. v. L. P. Larson, 
dr., Co., 5 F.(2d) 731 [mod 20 F.(2d) 
830]; Globe-Wernicke Co. v. Safe- 
epee Co., 144 N.E. 711, 110 Ohio 
St. 609. 


24. Duro Co. of Ohio v. Duro Co. 
of New Jersey, 56 F.(2d) 313. 


25. Generally see Damages 17-C.J. 
p 699. ‘ 


In actions at law see supra § 273. 


26. Ritz Cycle Car Co. v. Driggs- 
Seabury Ordnance Corp., 237 F. 125; 
H. E. Allen Mfg. Co. v. Smith, 229 N. 
Y.S. 692, 224 App.Div. 1877 Spalding 
v. Gamage, Ltd., 35 Rep.Pat.Cas. 101. 


fa] Expenses incurred.—If plain- 
tiff in good faith finds it necessary to 
change the title of its photoplay, be- 
cause of defendant’s unfair competi- 
tion in the use of the same title, the 
expense of such change will be a 
proper item of damage. Internation- 
al Film Service Co. v. Associated Pro- 
ducers, 273 F. 585. 


Natural and probable consequences 
of torts generally see Damages §§ 81- 


27. Maytag Co. v. Meadows Mfg. 
Co., 45 F.(2d) 299 [cert den 51 S.Ct. 
489, 283 U.S. 8438, 75 L.Ed. 1452]. 


fa] Damages for defamatory 
propaganda.—(1) Evidence of loss of 
specific sales, of general loss of busi- 
ness, or of failure of business 
to grow as a result of competi- 
tor’s defamatory propaganda would 
be speculative. Maytag Co, v. Mead- 
ows Mfg. Co., 45 F.(2d) 299 [cert 
den 51 S.Ct. 489, 283 U.S. 848, 75 L. 
Ed. 1452]. (2) But the notoriety and 
nature of statements, character, con- 
dition, and the influence of parties, 
general nature and extent of busi- 
ness, and prospective damages should 
be considered. Maytag Co. v. Mead- 
ows Mfg. Co., supra. 


29. H. E. Allen Mfg. Co. v. Smith, 
229 N.Y.S, 692, 224 App.Div. 187. 


_80. Lawrence-Williams Co. v. So- 
ciete Enfants Gombault Et Cie, 52 F. 
(2d) 774 [cert den 52 S.Ct. 406]; 
Hostetter v. Vowinkle, 12 F.Cas.No. 
C141 Dilly «329. 


[a] English rule.—The courts will 
not presume that plaintiff would 
have made all the sales made by de- 
fendant, but if plaintiff’s sales have 
fallen off approximately to the same 
extent as defendant’s have increased 
in the same region, this will be suffi- 
cient to entitle plaintiff to recover 
this loss. Leather Cloth Co. v. 


‘| Hirschfield, L.R. 1 Eq. 299. 


31. Foster Mfg. Co. v. Cutter- 
Tower Co., 101 N.E. 1083, 215 Mass. 
136, 139; Conviser v. J. C. Brown- 
aoe Co., 197 N.Y.S. 682, 120 Misc. 


“Plaintiff is not to derive a double 
gain from defendant’s sales, by re- 
covering in addition to the profits 
made by the defendant from its sales 
those whiich by reason of the same 
sales the plaintiff has lost the oppor- 
tunity of making.” Foster Mfg. Co. 
v. Cutter-Tower Co., supra. 


[a] Rule stated.—Plaintiff could 
recover from defendant the damages 
sustained from defendant’s wrong- 
ful use of plaintiff's trade-name, and 
also, so far as necessary to full com- 
pensation, the profits realized there- 
from by defendant, which damages 
might include those resulting from 
underselling plaintiff without in- 
creasing his own profits, or from 
cheapening his production and thus 
depreciating the value of plaintiff’s 
trade-mark, but could not recover, in 
addition to the profits made by de- 
fendant, those which plaintiff lost 
the opportunity of making by reason 
of defendant’s sales. Foster Mfe. 
Co. v. Cutter-Tower Co., 101 N.R. 
1088, 215 Mass. 136. 


$2. Ly Pe arson, Jr.) Gor wo Wale 
liam_ Wrigley, Jr.,Co., 20 F.(2d) 830 
[mod 5 F.(2d) 731, cert gr 48 S.Ct. 
157, 275 U.S. 521, 72 L.Ed. 404, cert 
den 48 S.Ct. 207, 276 U.S. 616, 72 L. 


33. See supra § 275. 
34. Leather Cloth Co. v. Hirsch- 
field, L.R. 1 Eq. 299. 


35. 
67. 


In actions at law see supra § 273. 


36. La Sociedad Germinal v. Nu- 
bla, 10 Philippine 18. 


37. Baker v. Baker, -115 F. 297, 
53 C.C.A. 157; Blofield v. Payne, 4 
B.&Ad. 410, 24 E.C.L. 183, 110 Reprint 
509; Rodgers v. Nowill, 5 C.B. 109, 
57 E.C.L. 109, 136 Reprint 816, 6 Hare 
325, 31 Eng.Ch. 325, 67 Reprint 1191; 
U. S. Playing Card Co. v. Hurst, 58 
Can.S.C. 603. 


Generally see Damages §§ 58— 


3s. Generally see Damages §§ - 
268-298. 

In actions at law see supra § 273. 

39. Hennessy v. Wilmerding- 


Loewe Co., 103 F. 90. 


40. Maytag Co. v. Meadows Mfg. 
Co., 45 F.(2d) 299 [cert den 51 S.Ct. 
489, 283 U.S. 843, Tb I.Ed. 1452]; 
Coca-Cola Co. v. Vivian Ice, ete., Co., 
90 So. 755, 150 La. 445. 


[a] Damages held excessive.—(1) 
Judgment for $500,000 for false, de- 
famatory propaganda concerning 
competitor was excessive and was re- 
duced to $250,000. Maytag Co. v. 
Meadows Mfg. Co., 45 F.(2d) 299 
[cert den 51 S.Ct. 489, 283 U.S. 843, 
75 L.Ed.'1452). (2) In a suit to en- 
join the unauthorized use of a trade- 
mark and for damages and an ac- 
counting, an allowance of $1,000 is 
excessive and will be reduced to $100, 
where, although piaintiffs were enti- 
tled tc damages, their amount was 
not capable of being accurately de- 
termined. Coca-Cola Co. v. Vivian 
Ice, Light & Water Coa., 90 So. 755, 
150 La. 445. 


Excessive damages generally “see 
Damages § 397 et seq. 


41. See statutory provisions. 
[a] Treble damages unwarranted. 
—Defendants’ conduct in infringing 


a patent for applying plaster to walls 
and ceilings and in unfairly compet- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 281] 


[§ 281] (c) Evidence. “where plaintiff seeks to 
recover damages and profits, or either, the burden 
is on him to show the same, and that they resulted 
from the infringement or unfair competition 
charged,*#? and, if “the article sold by plaintiff may 
be diverted to illegal use, plaintiff, if awarded an in- 
junction against infringement, ean recover no dam- 
ages unless it can show that it has been injured in 
respect of sales which it might legally have made.*® 
So, where recovery of profits is sought for the 
wrongful use of a trade-name, plaintiff must estab- 
lish defendant’s willful fraud beyond a reasonable 
doubt,** and, while there is a presumption of fraud- 
ulent intent in cases of technical trade-marks,*® 
such presumption may be rebutted on the question 
of liability for profits and damages.*® Damages 
need not be proved with precision and definiteness, 
but it is sufficient if the evidence affords a basis for 
a reasonably probable estimate.*7 Difficulties in as- 
certaining the damages does not relieve plaintiff of 
the burden of proving the same with reasonable cer- 
tainty,*® and actual damage for trade-mark in- 
fringement under a state statute is not allowable 
where the transactions within and without the state 
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cannot be separated.*® In a suit for unfair competi- 
tion, an account and affidavit presented by defend- 
ant, showing the amount of sales, that profits were 
made, and that defendant could only estimate the 
amount of profits, makes a prima facie account for 
plaintiff,°° casting the burden of proof on defend- 
ant.°+ Failure to show general loss in business from 
defendant’s defamatory propaganda does not nega- 
tive actual damage.®? The actual profits made by 
one wrongfully using a trade-mark after his right 
to do so under a license had expired cannot decisive- 
ly be measured by the amount of the agreed license 
fee,°® although such fee is some evidence of dam- 
age.°* So evidence that plaintiff’s profits on like 
goods amounted to a specified sum is not sufficient 
to show that defendant realized the same profit on 
goods sold by him in violation of plaintiff’s rights.°* 
Failure of the infringer after notice of plaintiff’s 
claim to the trade-mark to keep accounts which would 
show accurately the amount of his expenses and 
profits on the articles sold may properly be consid- 
ered by the master as a circumstance bearing against 
the infringer,°® and the fact that defendant pur- 
posely kept his books in such a way as not to show 


ing with plaintiff, although not in- 
fringing a trade-mark, did not war- 
rant imposing of treble damages. 
Vortex Mfg. Co. v. Ply-Rite Con- 
tracting Co., 33 F.(2d) 302. 


42. U.S.—Matzger v. Vinikow, 17 
F.(2d) 581; Trappey v. MclIlhenny 
Co., 12 F.(2d) 19 [cert den 47 S.Ct. 
94, 273 U.S. 699, 71 L.Ed. 846]; Am- 
mon & Person v. Narragansett Dairy 
Co., 262 F. 880 [aff 252 F. 276, 254 F. 
208]; American Specialty Co. v. Col- 
LISUCo:, 2300 (929. 


Towa.—Universal Loan Corporation 
v. Jacobson, 237 N.W. 436; Beebe v. 
Tolerton, etc., Co., 91 N.W. 905, 117 
Iowa 593 (under Code § 5050). 


La.—New Orleans Coffee Co. v. 
American Coffee Co. of New Orleans, 
49 So. 730, 124 La. 19. 


Me.—W. R. Lynn Shoe Co. v. Au- 
burn-Lynn Shoe Co., 69 A. 569, 103 
Me. 334. 


Minn.—Watkins v. Landon, 54 N. 
W. 193, 52 Minn. 389, 38 Am.S.R. 560, 
19 L.RA. 236. 


Pa.—Dollar Cleaners & Dyers, Inc. 
v. Orange Dollar Cleaning Co., 13 Pa. 
Dist.&Co. 374. 


Philippine—Song Fo v. 
Siong, 13 Philippine 143. 


Tex.—Grand Temple and Taber- 
nacle in State of Texas of Knights 
and Daughters of Tabor of Interna- 
tional Order of Twelve v. Independ- 
ent Order of Knights and Daughters 
of Tabor of America, (Commn.App.) 
44 S.W.(2d) 973 [rev (Civ.App.) 28 
S.W.(2d) 212]. 


Eng.—Leather Cloth Co. v. Hirsch- 
field, L.R. 1 Eq. Ped 
= 21 L.T. Rep.N.S. 480 


And see cases intfita this note. 


[a] Evidence of profits.—Plain- 
tiff must prove not only the number 
of items sold, but the profit on each 
item. Song Fo y. Tiu Ca Siong, 13 
Philippine 143. 


[b] ,Evidence held _ sufficient.— 
(1) That one using the trade-mark 
of another after his right under a 
license so to do had expired had 
agreed to pay during the life of 
the license a specified sum annually 
for the use of the trade-mark is 
some evidence of the damages sus- 


Tiu Ca 


Tonge v. Ward, 


tained by the owner of the trade- 
mark because of such wrongful use. 
Nelson v. J. H. Winchell & Co.,, 89 
N.E. 180, 203 Mass. 75, 23 L.R.A.N.S. 
1150. (2) That plaintiff, whose play 
first used a title, submitted his play 
to moving picture producers and they. 
refused it after use by others of the 
same title for moving picture plays 
is sufficient evidence of damages and 
loss of profits to allow an account- 
ing. Dickey v. Mutual Film Corp., 

160 N.Y.S. 609. 


{e] Evidence held insufficlent.— 
Roggensack v. Winona Monument 
Co., 233 NW. 4938, 211 Iowa 1307; 
Weisman v. Kuschewski, 219 N.W. 
937, 243 Mich. 223. 


43. Youngs Rubber Corporation v. 
C. I. Lee & Co., 45 F.(2d) 103. 


44. Horlick’s Malted Milk Corpo- 
Aaags v. Horluck’s, Inc., 51 F.(2d) 
[a] Evidence held sufficient ~to 


show that the trade-mark ‘“Ramopa” 
was knowingly infringed by defend- 
ant from the beginning of the use by 
it of the trade-mark ‘‘Maropa,” and 
that plaintiff was entitled to an ac- 
counting from that time. Ramopa 
Co. v. A. Gastun & Co., 278 F. 557. 


[b] Evidence held insufficient to 
establish defendant’s willful fraud tin 
the use of enjoined trade-name ‘Hor- 
luck’s Malted Milk,” plaintiff manu- 
facturing ‘“Horlick’s Malted Milk.” 
Horlick’s Malted Milk Corporation v. 
Horluck’s, Inc., 51 F.(2d) 357. 


45. See supra § 79. 


46. Elgin Nat. Watch Co. v. Illi- 
nois Watch Case Co., 21 S.Ct. 270, 179 
U.S. 665, 45 L.Ed. 365; W. R. Lynn 
Shoe Co. v. Auburn-Lynn Shoe Co., 
ae 499, 100 Me. 461, 4 L.R.A.N.S. 
960. 


47. MclIlhenny Co. v. Bulliard, 33 
F.(2d) 978; W. R. Lynn Shoe Co. v. 
Auburn-Lynn Shoe Co., 69 A. 569, 103 
Me. 344. 


“It is not necessary, however, for 
the plaintiff in such case to prove 
the resulting damages in separation 
from other damages with mathemati- 
cal certainty or anything like it. He 
is not to be held to precision, to the 
exact pound, neither more nor less, 
nor even to show a distinct separa- 
tion in time and circumstance. It is 


enough if he furnishes evidence upon 
which the tribunal can make a rea- 
sonably probable estimate through 
the exercise of intelligent judgment. 
Mere difficulty in making such an es- 
timate does not authorize the tri- 
bunal to turn the plaintiff away with- 
out any damages. Of course in a 
given case the estimate may be too 
large or too small, as it may be and 
undoubtedly often is in that large 
class of cases in which damages can- 
not be calculated but necessarily 
have to be estimated. Certainly, pre- 
cision is undoubtedly very desirable 
in the assessment of damages in such 
cases, but it is practically unattain- 
able, and there is less danger of in- 
justice in awarding judgment upon 
reasonably intelligent estimates than 
in refusing it wholly.” W. R. Lynn 
Shoe Co. v. Auburn-Lynn Shoe ‘Co., 
69 A. 569, 103 Me. 334, 341 (holding, 
however, that defendant is not 
chargeable with the whole loss suf- 
fered by plaintiff merely because it 
is impossible to determine how much 
of such ioss was due to his wrong- 
ful acts). 


48. MclIlhenny Co. v. Bulliard, 33 
F.(2d) 978. 


49. MclIlhenny Co. v. Bulliard, su- 
pra. 

50. Howard Dustless Duster Co. 
v. Carleton, 244 F. 881. 


51. Howard Dustless Duster Co. 
v. Carleton, supra. 


52. Maytag Co. v. Meadows Mfg. 
Co., 45 F.(2d) 299 [cert den 51 S.Ct. 
489, 283 U.S. 843, 75 L.Ed. 1452]. 


53. Nelson v. J. H. Winchell & 
Co., 89 N.E. 180, 203 Mass. 75, 23 L 
R.A.N.S. 1150. 


54. 
supra. 
55. Lo Buono v. V. 
Bros. Macaroni Mfg. Co., 

498, 197 Mo.App. 618. 


[a] Thus evidence that plaintiffs, 
suing to restrain unfair competition, 
had netted five dollars per case of 
oil, and defendants had sold unfairly 
fourteen cases, does not warrant. an 
award of seventy dollars damages. 
Lo Buono v. V. Viviano & Bros. Mac- 


Nelson v. J. H. Winchell & Co., 


Viviano & 
198 S.W. 


aroni Mfg. Co., 198 S.W. 498, 197 
Mo.App. 618. 
56. Nelson v. J. H. Winchell & 
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the profits substantially diminishes the quantum of 
proof necessary to sustain the burden on plaintiff 
to show the amount of profits.°7 Account books are 
not admissible to show decrease of sales, in an ac- 
tion for the infringement of a trade-mark, without 
first showing defendant’s responsibility for such de- 
erease.°8 Fn determining profits, the master may 
properly treat as evidence of the cost of the articles 
sold by the infringers a cost sheet prepared by one 
of them, and adopted and acted on by them in the 
conduct of their business.®® 


[§ 282] 12. Review.®® An order dismissing a con- 
tempt proceeding for violation of an injunction re- 
straining the infringement of a trade-mark is ap- 
pealable not only as to defendant in the injunction 
suit, but also as to one made a party to the con- 
tempt proceedings on the theory that he had_ vio- 
lated the injunction as an agent of the original de- 
fendant.*1 The appellate court will consider only 
questions properly before it,®? and an objection that 
irrelevant evidence was admitted cannot be raised 
for the first time on appeal.*® The rule that, where 
the granting or refusal of an injunction is discre- 
tionary, and not a matter of right, the action of the 
court will not be reviewed in the absence of mani- 
fest abuse** applies on appeal from the denial of an 
application of a temporary injunction to restrain 
the use of a trade-name.*® The findings of the trial 
court on conflicting evidence will not be disturbed,°® 
and a finding of unfair competition, as distinguished 
from mere infringement of a patent, will be accepted 
on appeal, unless the evidence decidedly preponder- 
ates against it.67 So the finding of a master, refus- 
ing to allow certain items of damages claimed, if 
based on evidence will not be disturbed, particularly 
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a decree dismissing a bill in equity to compel regis- 
tration of a trade-mark, and granting an injunction 
against the use of defendant’s trade-mark, the fed- 
eral cireuit court of appeals is required to accept 
findings of the patent office on the issue of confu- 
sion to buyers arising from the use of the mark, in 
the absence of convincing evidence to the contrary.®® 
Appellants cannot base their right to a reversal on 
the rights and equities of a person not a party, to 
the suit.7° Where plaintiffs obtained full relief in 
the trial court, they cannot, on appeal, insist that 
the relief should have been based on a different 
ground;*1 and, where the trial court granted com- 
plainant relief in a suit for unfair use of a trade- 
mark, regardless of its registration, the question of 
the validity of the registration, the decree being up- 
held, need not be determined on appeal.‘ 


Disposition of appeal.7* Where the appellate 
court reverses a decree dismissing a contempt pro- 
ceeding for violation of an injunction against the 
use of misleading markings on manufactured articles, 
and, on agreement of the parties, approves markings 
submitted by defendant, it may remand the case to 
the trial court for a determination as to the dis- 
posal of articles in defendant’s hands not conform- 
ing to the markings as approved.**+ A defendant 
against whom a preliminary injunction was ordered 
will be presumed to agree to a modification of the 
order where such modification is in his favor.7® 


[§ 283] 13. Costs.7° The general rule governing 
costs in equity,** applicable to injunction suits,7§ 
that the allowance of costs is within the sound dis- 
cretion of the court is applicable in suits to enjoin 
violation of trade-mark or trade-name rights.79 The 


[§§ 981-283 


where affirmed by the trial court.°® 


Co., 89 N.E. 180, 208 Mass. 75, 23 L. 
R.A.N.S. 1150. 


57. Trappey v. McIlhenny Co., 12 
F.(2d) 19 [cert den 47 S.Ct. 94, 273 
U.S. 699, 71 L.Ed. 846]. 


58. Garrido v. Asencio, 10 Philip- 
pine 691, 6 Off.Gaz. 797; La Sociedad 
Germinal v. Nubla, 10 Philippine 18, 
6 Off.Gaz. 548. 


59. Nelson v. J. H. Winchell & 
Co., 89 N.H. 180, 208 Mass. 75, 23 L. 
R.A.N.S. 1150. 


60. Generally see Appeal and HEr- 
FOL oy Cre. 206. 


61. L. E. Waterman Co. v. Stand- 
ri Drug:.Co;, 202) B.) 167,.120,.,C.CrA, 


62. Barton v. Rex-Oil Co., 29 F. 
(2d) 474. 


63. Hygeia Distilled Water Co. v. 
Bele Ice Co., 40 A. 534, 70 Conn. 


Presentation and reservation in 
trial court of grounds of review gen- 
red see Appeal and Error §§ 580- 
950. 


64. See Appeal and Error § 2768. 


65. Dallas Plumbing Co. v. Dallas 
County Plumbing Co., (Tex.Civ.App.) 
253 S.W. 308. 


66. Hygeia Distilled Water Co. v. 
ene Ice Co., 40 A. 534, 70 Conn. 
Review of findings of fact by 


courts generally see Appeal and Hr- 
ror §§ 28538-2860. 


On appeal from 


67. Kendall v. Trico Products Cor+ 
poration, 31 F.(2d) 522 [mod 19 FB. 
(2d) 173]. 


68. Dickinson v. O. & W. Thum 
Co., 8 Es(2d) 570. ; 


69. Yale Electric Corporation v. 
Robertson, 26 F.(2d) 972 [mod 21 F. 
(2d) 467]. 


ae Meade v. Van Toy Co., 295 F. 


[a] Rule applied.—A selling 
agent, temporarily enjoined from 
selling an article infringing a trade- 
mark, cannot predicate a right to re- 
versal on the damages which will re- 
sult to its principal, which is not 
~ pony Meade v. Van Toy Co., 295 
e, : 


71. P. E. Sharpless Co. v. William 
A. Lawrence & Son, 208 F. 886, 126 
C.C.A. 46 [aff 203 F. 762]. 


[a] Tllustration.— Where com- 
plainant alleged infringement of its 
trade-mark and unfair competition, 
and a decree was granted on the 
ground of unfair competition, but the 
trade-mark was held invalid, com- 
plainant was not entitled to com- 
plain on appeal that the decree 
should have been based on both 
grounds and thus obtain a review of 
the validity of+ the mark. Ps 
Sharpless Co. v. William A. Law- 
rence & Son, 208 F. 886, 126 C.c.A. 
46 [aff 203 F. 762). 

72. Baldwin Co. v. R. S. Howard 
Co., 288 BW. 154, 151 CCA. 230° [ate 
233 F. 439, and cert den 87 S.Ct. 400, 
2438 U.S. 636, 61 L.Ed. 941], 


prevailing party is ordinarily entitled to his costs,®° 


73. On review in civil actions gen- 
aon see Appeal and Error §§ 3093-— 
oO . . 


74. Jenkins Bros. v. Kelly & Jones 
Co.,. 22% Be. 241,2142, GC.A. Ai Emod 
212 BF. 328]. 


75. Fransioli v. Prest-O-Lite Co., 
234 F. 63, 148 C.C.A. 79. 


[a] Tilustration. — Defendants, 
who were enjoined from refilling 
acetylene gas tanks used in connec- 
tion with motor cars without oblit- 
erating the name of the owner, will 
be presumed on appeal to consent to 
modification of the order consented to 
by plaintiff to conform to the order 
in another case, wherein obliteration 
requirements were not so exacting, 
rather than have the order affirmed. 
Fransioli v. Prest-O-Lite Co., 234 F. 
63, 148 C.C.AY 79. 


76. In civil actions gene 
Costseib Coy. pity . mags <a 


77. See Costs § 22. 
78. See Injunctions § 661. 


79. Jacobs v. Iodent Chemical Co. 
41 F.(2d) 637; Low v. Hart, 90 NY. 
457; Amoskeag Mfg, Co. v. Garner 
54 How.Pr. (N.Y.), 297. : 


80. Castell v. Faber, 166 F. 281, 3 
C.C.A. 199. Ba 


[a] Rule applied.—Where,: in a 
suit for infringement of a trade- 
mark, defendant prevailed on the vi- 
tal issue as to his right to use on 
pencils the name “Faber,” which was 
his own name, in connection with one 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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and, where both parties are successful in part, the 
costs may be apportioned.*! But, regardless of which 
party prevails, costs may be denied either party 
where they have been equally at fault, or the suc- 
cessful party has been guilty of fraud or miscon- 
duct.*? Thus, where plaintiff is guilty of acts sim- 
ilar to those against which he is awarded an in- 
junction, costs will be allowed to neither party;** 
and the same is true where plaintiff is denied re- 
lief because of wrongful or fraudulent acts, but de- 
fendant has been guilty of similar acts.84 Costs will 
usually be awarded to a successful complainant on 
the granting of an injunction,®® although no damages 
are awarded,®® but may be denied where the infringe- 
ment was inadvertent, and not persisted in,§’ al- 
though in some jurisdictions defendant has been held 
lable for costs under such circumstances.§§ So costs 
to a successful complainant will be denied where the 
questions at issue in a suit for unfair competition 
were honest trade differences,®® or where defend- 
ant used complainant’s label on one occasion only, 
and such act was induced by the latter’s agent.?° 
Plaintiff is entitled to costs, although he maintains 
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only a part of his claim, where defendant contests 
even such part.®! On the other hand, costs have been 
awarded to neither party where complainant was 
successful only in an inconsequential part of the 
litigation.°? Costs subsequent to a preliminary in- 
junction entered on defendant’s consent may be im- 
posed on complainant where he fails to secure any 
broader decree.®* In England the court exercises 
its discretion as to costs with great freedom.®* 


Extra allowance and increased costs.°*® The right 
to an extra allowance of costs is dependent on stat- 
ute,®® and it cannot be awarded plaintiff where only 
an injunction is granted, and no damages are re- 
covered.®’ Double costs are allowable to defendant 
under some statutes,9® and are properly imposed 
where plaintiff suing for infringement of his trade- 
mark rights fails to establish his title.®® 


Costs on appeal.t| Where an injunction is prop- 
erly granted and costs awarded to complainant, but, 
on appeal, that part of the decree directing an ac- 
counting of profits is held erroneous and reversed, 
defendant is entitled to his costs in the appellate 


or the other of certain names or ini- 
tials as prefixes: and a decree dis- 
missing the bill and awarding him 
costs. was entered on mandate from 
the circuit court of appeals, but sub- 
sequently complainant obtained leave 
to file a bill of review for a modifica- 
tion of the decree awarding an in- 
junction against the use by defend- 
ant of the name ‘Faber’ alone, and 
such modification was made, the cir- 
cuit court could not require defend- 
ant to repay the costs under the prior 
decree. Castell v. Faber, 166 F. 281, 
92 -C:C.A.- 199. 


Generally see Costs § 23. 


_81.. Jacobs v. Iodent Chemical Co., 
41 F.(2d) 637. 


82. Halett v. Pollack Stogie Co., 
188 FW. 494 [aff 195 F. 28, 115 C.C.A. 
30, 39 L.R.A.N.S. 632]; Moxie Nerve 
Food Co. v. Modox Co., 155 F. 304; 
Ogilvie v. G..& C. Merriam Co., 149 
F. 858 [mod 159 F. 638, 88 C.C.A. 596, 
16 L.R.A.N.S. 549, 14 Ann.Cas. 796], 
170 F. 167, 95 C.C.A. 423; New York, 
etc., Lubricant Co. v. Young, 77 A. 
844, 77 N.J.Eq. 321, 140 Am.S.R. 560; 
#. W. Dodge Corporation v. Comstock, 
251 N.Y.S. 172, 140 Misc. 105; Fet- 
ridge v. Wells, 4 Abb.Pr.(N.Y.) 144, 
13 How.Pr. 385. And see infra text 
and notes 83, 84. 


83. EF. W. Dodge Corporation v. 
Comstock, 251 N.Y.S. 172, 140 Misc. 
105. 


. 84 Halett v. Pollack Stogie Co., 
188 F. 494 [aff 195 F. 28, 115 C.C.A. 
30, 39 L.R.A.N.S. 632]; Moxie Nerve 
Food Co. v. Modox Co., 155 F, 304; 
New. York, etc., Lubricant Co. Vv. 
Young, 77 A. 344, 77_N.J.Hq. 321, 140 
Am.S.R. 560; Fetridge v. Wells, 4 
Abb.Pr.(N.Y.) 144, 13 How.Pr. 385; 
Estcourt v. Estcourt Hop Essence 
Co., L.R..10 Ch. 276; Leather Cloth 
Co. v. American Leather Cloth Co., 
4 DeG.J.&S. 187, 149, 46 Reprint 868 
[aff 11 H.L.Cas. 521, 11 Reprint 1436] 
(where the court said: ‘‘As I do not 
approve of the conduct of the defend- 
ants, I dismiss it without costs’). 


[a] Tustrations. — (1) Where 
complainant’s bill to restrain in- 
fringement of certain trade-marks 
was dismissed because complainant’s 
use of the trade-marks was calculat- 
ed to deceive the public, but the proof 
showed a flagrant and shameless case 
of pirating on defendants’ part, no 


costs would be allowed. MHalett v. 
Pollack Stogie Co., 188 F.. 494 [aff 
LOSE EY 228, LISA. CrAn 308) SiS y uakcAs 
N.S. 632]. (2) Although, in a suit 
for infringement of a _ trade-mark, 
complainant was denied relief because 
its trade-mark was a fraud on the 
public, yet, where respondent was 
guilty of a similar fraud, costs were 
denied to it. New York & N. J. 
Lubricant Co. v. Young, 77 A. 344, 
77 N.J.Eq. 3821, 140 Am.S.R. 560. 


85. Collins Co. v. Oliver Ames, 
ete., Corp., 18 F. 561, 20 Blatchf. 542; 
Sawyer v. Kellogg, 9 F. 601; Low v. 
Hart, 90 N.Y. 457; Weed v. Peterson, 
12 AbDPrNn-S. CNY OATS. Coate vy. 
Holbrook, 3 N.Y.Leg.Obs. 404, 2 
Sandf.Ch. 586. 


86. Rosenberg Bros. & Co. v. El- 


liott, 7 F.(2d) 962 [rev 3 F.(2d) 
682]. 

87. Bass v. Guggenheimer, 69 F. 
271; United Garment Workers of 


America. v. Davis, ~(N.J.Ch.) 74° A, 
306; American Tobacco Co. v. Guest, 
[1892] 1 Ch. 680; Moet v. Couston, 33 
Beav. 578, 55 Reprint 493; Wharton 
v. Thurber, Cox Man. Trade Mark Cas. 
663. 


88. Burgess v. Hately, 26 Beav. 
249, 53 Reprint 894; Burgess v. Hill, 
26 Beav. 244, 53 Reprint 891. 


89. Champion Spark Plug Co. Yy. 
A. R. Mosler & Co., 233 F. 112. 


90. United Garment Workers of 
eee v. Davis, (N.J.Ch.) 74 A. 
306. 


91. C. A. Briggs Co. v. National 
Wafer Co., 102 N.E. 87, 215 Mass. 
100, Ann.Cas.1914C. 926. 


92. Moxie Co. v. Bagoian, 197 F. 
680 [aff 206 F. 437, 124 C.C.A. 319]. 


93.. Cole v. Cole’s Many-Use Oil 
Cou; T1479 F.2193.0. 


94. See cases infra this note. 


[a] Rulings as to costs in par- 
ticular cases.—Estcourt v. Estcourt 
Hop Essence Co., L.R. 10 Ch. 276; 
American Tobacco Co. v. Guest, [1892] 
1 Ch. 630; Upmann vy. Forester, 24 
Ch.D. 231; Metzler v. Wood, 8 Ch.D. 
606; Moet v. Pickering, 8 Ch.D. 372; 
Upmann v. Elkan, L.R. 12 Eq. 140 
[aff L.R. 7 Ch. 130]; Leather Cloth 
Co. v. Lorsont, L.R. 9 Eq. 345; Ains- 
worth v. Walmsley, L.R. 1 Eq. 518; 
Wheeler v. Johnston, L.R. 3 Ir. 284; 


Chubb v. Griffiths, 35 Beav. 127, 55 
Reprint 843; Ponsardin v. Peto, 33 
Beav. 642, 55 Reprint 518; Moet v. 
Couston, 33 Beav. 578, 55 Reprint 493; 
Burgess v. Hately, 26 Beav. 249, 538 
Reprint 894; Burgess v. Hills, 26 
Beav. 244, 53 Reprint 891; Rodgers 
v. Nowill, 5 C.B. 109, 57 B:G.L.109, 
6 Hare 325, 31 Eng.Ch. 325, 67 Re- 
print 1191; Cartier v. May, Cox Man.. 
Trade Mark Cas. 200; McAndrew v. 
Bassett, 4 DeG.J.&S. 380, 69 Eng.Ch. 
293, 46 Reprint 965 [aff 10 Jur.N.S. 
492, 10 L.T.Rep.N.S. 65]; Edelsten v. 
Edelsten, 1 DeG.J.&S. 185, 66 Eng. 
Ch. 142, 46 Reprint 72; Geary v. Nor- 
ton, 1 DeG.&Sm. 9, 63 Reprint 949; 
Wallis v. Wallis, 4 Drew. 458, 62 Re- 
print 177; Colburn v. Simms, 2 Hare 
543, 24 Eng.Ch. 543, 67 Reprint 224; 
Woollam v. Ratcliff, 1 Hem.&M. 259, 
71 Reprint 113; Hudson v. Bennett, 
12 Jur.N.S. 519; Farina v. Silverlock, 
4 Kay&J. 650, 70 Reprint 270, 1 Kay& 
J. 509, 69 Reprint 560; Chappell v. 
Davidson, 2 Kay&J. 128, 69 Reprint 
719; Rose v. Loftus, 47 L.J.Ch. 576, 
38 L.T.Rep.N.S. 409; Wheeler, ete., 
Mfg. Co. v. Shakespear, 39 L,J.Ch. 
36; Pierce v. Franks, 15 L.J.Ch. 122; 
Robineau v. Charbonnel, L.J.Notes 
Cas. 104; Fennessy v. Day, 55 L.T. 
Rep.N.S. 161; Hudson vy. Asgerby, 50 
L.T.Rep.N.S. 323, 32 Wkly.Rep. 566; 
Tonge v. Ward, 21 L.T.Rep.N.S. 480; 
Bass v. Dawber, 19 L.T.Rep.N.S. 626; 
Beard v. Tuener, 13 L.T.Rep.N.S. 746; 
Williams v. Osborne, 13 L.T.Rep.N.S. 
498; Brook v. Evans, 2 L.T.Rep.N.S. 
740; Millington v. Fox, 3 Myl.&C. 
338, 14 Eng.Ch. 338, 40 Reprint 956; 
Browne v. Freeman, 4 NewRep. 476, 
12 Wkly.Rep. 305; Monson v. Boehm, 
28 Sol.J. 361; Caruncho v. Highmoor, 


27 Sol.J. 199; Twentsche Stoom 
Bleekery Goor y. Ellinger, 26 Wkly. 
Rep. 70; Standish v. Whitwell, 14 


Wkiy.Rep. 512; Collins Co. v. Walker, 
7 Wkly.Rep. 222; Wylam v. Clarke, 
[1876] D.N. 68; .,.Cox Man. Trade- 
Mark Cas. 488. . 


95. Generally see Costs §§ 343— 
403. 
96. See statutory provisions. 


97. Volger v. Force, 71 N.Y.S 209;. 
638 App.Div. 122. 


98. See statutory provisions. 


99. Simoneau v. Landry, 136 N.E:. 
601, 242 Mass. 578. 


1. Generally see Costs §§ 594-727... 
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court.? 


{§ 284] B. Criminal Prosecutions and Penal Ac- 
tions—1. In General. Violations of trade-marks 
have to some extent been made criminal or penal of- 
fenses.° 


{§ 285] 2. Criminal Prosecutions—a. In General. 
Jurisdiction over offenses in reference to trade- 
marks is determined by the terms of the statute de- 
nouncing the offense and prescribing the remedies.* 
A state statute providing a criminal proceeding for 
counterfeiting a trade-mark may be invoked by citi- 
zens of other states and countries in the absence 
of anything in the statute to show that it was in- 
tended to apply only to citizens of the state.© An 
act of congress, providing for an action on the 
case to recover damages for the wrongful use of 
a trade-mark used in commerce with foreign nations, 
does not oust the jurisdiction of a state court in 
a prosecution for violation of a state statute for 
counterfeiting a foreign trade-mark which is not 
registered under the act of congress. Where a 
search warrant is authorized against persons having 


“9. McLean v. Fleming, 96 U.S. 245, 
24 L.Ed. 828. : 


S. See supra §§ 144-146. Mass. 580. 
Actions for penalties see infra § ral 


8. 
10,434, 


TRADE-MARKS, TRADE-NAMES, 


Si oes ae aks as os 


[§§ 283-286 


in their possession or using trade-marks or registered 
labels or receptacles,? such warrant must be based 
on a proper application, affidavit, or complaint.* 
In accordance with the general rule,® in order for 
a magistrate to commit accused for trial the evi- 
dence need only be sufficient to establish probable 
cause to believe that defendant committed the of- 
fense charged.!° 


[§ 286] b. Indictment, Information, 
plaint.11 | The usual rules governing the sufficiency 
of indictments, informations, and complaints to state 
a statutory offense? apply in prosecutions under 
trade-mark laws.1® The facts and circumstances 
necessary to constitute the offense under the par- 
ticular statute on which the prosecution is based must 
be clearly stated.1¢ The indictment or information 
must show the existence of a trade-mark,'® that the 
mark was entitled to registration,’® that it was duly 
filed for record,!7 and, generally, that the owner of 
the trade-mark had fully complied with all the statu- 
tory requirements before the acts charged against 
defendant were committed.1® An information charg- 


In re O’Donnell, 18 F.Cas.No.]142 N.E. 921, 247 Mass. 580. 
14 Off.Gaz. 


wealth v. Andler, 142 N.E. 921, 247 292, 167 Mo. 429: State v. Bishop 31 


379; _ Common- Mo.—State v. Thierauf, 67 S.W. 


S.W. 9, 128 Mo. 373, 29 L.R.A. 200, 


289 Definiteness and particularity. | 49 Am.S.R. 569. 
: —Under the act of 1876, providing 


N.J.—Brant v. Froehlich, 8 A. 283, 


Criminal prosecutions see infra §§| that application for a search warrant | 49 N.J.Law 336 


285-288. 


4 Peo. v. Hogan, 25 N.E. 193, 123] Unitea S 
N.Y. 219, igh ass 


fa] Statute construed.—(1) L. 
(1888) ¢ 181 § 2 makes it a misde- 


might’ within his 
diction, proceed under the law re-| Y.Ann.Cas. 245, 16 N.Y.Cr. 63]. 
lating to search warrants,” it was 
held that, since there was no general 


might be made to any United States 
circuit court or district judge or 
commissioner, who| 8S. 173, 60 App.Div. 307, 15 N.Y.Cr. 441 
“respective juris- 


N.Y.—People v. Krivitzky, 70 N.Y. 
[aff 61 N.E. 175, 168 N.Y. 182, 10 N. 


Wash.—State v. Montgomery, 105 


meanor, punishable with fine and im-| tyhited States statute on the subject | P. 1035, 56 Wash. 443, 134 Am.S.R. 


prisonment, for any person to use 
bottles, etc., on which are the names, 
anarks, or devices of another, where 
the latter has complied with the re- 
quirements of the statute with re- 
gard to publication. Section 4 pro- 
vides that, whenever any person shall 
pee Oath berore any dee 
that he has reason to believe, and 

does believe, that any of his bottles, Off.Gaz. 379. 
ete., are being unlawfully used or [b] 


Complaint held sufficient.—A 


of search warrants, the law referred | 1119, 21 Ann.Cas. 331, 106 P. 1771, 
to must have been the common law, 
and the application would therefore [a] 
be denied unless uri known require- 2 
ments in the application or affidavit Gam : > 

with respect to definiteness and_par- defective where it fails to allege that 
ticularity had been observed. 
O’Donnell. 18 E.Cas.No, 


57 Wash. 192. 


‘ Intent to defraud—An in- 
dictment for refilling beer bottles is 


Tar ue the act done was with intent to de- 
10.434. 14 fraud the owner of the bottles. State 
: , v. Wright, 65 N.E. 289, 159 Ind. 422. 


[b] Complaint held sufficient.— 


filled or had by any person, such F : People v. Krivitzky, 70 N.Y.S. 173, 68 
magistrate must thereupon issue a Cane, fol ie bodbeaston veetn. App.Diy. 307, 15 N.Y.Cr. 441 [aff 61 


search warrant to discover and, Ob-|tereq vessels 


¢ : . without the = 
tain the same, and may also cause to| \yitten consent of the owner,” is in 245, 16 .N.Y.Cr. 63] 


N.E. 175, 168 N.Y. 182, 10 N.Y.Ann.Cas. 
¢counterfeiting 


be brought before him the person in proper form under Gen. L. c 110 § 20, label); State v. Montgomery, 105 P. 


whose possession the same shall be|/in which a search warrant may issue. 


stances of such possession; and, if a a ay A Andler, 142 


found, and inquire into the circum- 


such magistrate finds that such per- 
son has been guilty of a violation of 


therein described, and *®award the | 107-137. 
property to the owner. It was held 
that, it being in the discretion of the 
magistrate to bring the person before 10. 
him, his jurisdiction was not exclu- | 16,384. 
sive, and that, where the person was 
brought before him, he could turn]: 11. 


him over to a court having general | Informations 31 C.J. p 548. 


discretion in the matter of trying all 
complaints for misdemeanors. Peo-|,. 
ple v. Hogan, 25 N.B. 193, 123 N.y. | tions §§ 170-3811. 
219. (2) Such statute gives two 13. See 
separate remedies, each of them ef-| ot ge 

fective. People v. Hogan, supra. (3) hy 
The mandatory provisions of section 4 
of such statute apply only where the] B®, 216, 258 Ill. 


: J Issuance of search warrants pen- 
§ 2, he must impose the punishment |} erally see Searches and Seizures §§ 


9. See Criminal Law § 598. 1 
U. S. v. Steffens, 27 F.Cas.No, | CTime known to the law, the only 


infra text and note 14 ae 


14 %Ill.—People v. Stricker, 102 N. 


1035, 56 Wash. 448, 134 Am.S.R. 1119, 
N.E 21 Ann.Cas. 331, 106 P. 771, 57 Wash. 
“1192 (counterfeiting union label). 


[c] Complaint held insufficient.— 
A complaint, charging that defendant 
“did have in his possession registered 
vessels. without the written 
consent of the owner,” stated no 


crime created with explicit reference 
to registered bottles being in § 18, re- 


Generally see Indictments and] lating to the filling of bottles with 


intent to sell them, nor was the com- 
plaint based on §§ 1, 22, 23, 24. Com- 


12. See Indictments and Informa-|monwealth vy. Andler, 142 N.H. 921, 


247 Mass. 580. 


U. S. v. Braun, 39 F. 775 (must 
show existence of trade-mark). 


16. State v. Hagen, 33 N.E. 223, 


618 [rev on other|6 Ind.App. 167. 


magistrate takes jurisdiction under] grounds 170 Ill.App. 485]. 


its summary provision. 
Efogan, supra. 


5 State v. Gibbs, 56 Mo. 133. 


6. People v. Molins, 10 N.Y.S. 130, 
q N.Y.Cr. 51. 


7. See statutory provisions. 


People vy. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Ind.—State v. Barnett, 65 N.E. 515, 
159 Ind. 432; State v. Wright, 65 N. 
EH. 289, 159 Ind. 422; State v. Wright, 
65 N.E. 190, 159 Ind. 394; 
Hagen, 33 N.E. 223, 6 Ind.App. 167. 


Mass.—Commonwealth v. 


' 1%. Vincendeau v. People, 76 N.E. 
675, 219 Ill. 474 [rev 119 Ill.App. 603] 
(averment that label was “duly filed 
for record as by law provided” suffi- 
State v. | cient). 


18. State v. Barnett, 65 N.E. 515, 


Andler,} 159 Ind. 432. 


or Com-- 


§§ 286-289] 


ing that defendant, in violation of the statute, know- 
ingly sold a bottle on which there was a counterfeit 
label need not allege that the sale was unlawful, or 
to whom it was made;!® nor need it set out the 
counterfeit label, a description thereof in general 
terms being sufficient.2° A complaint which charges 
in the alternative the commission of one or another 
of several offenses specified in the act is defective.?! 


Issues, proof, and variance.22. There must be no 
fatal variance between the facts charged and the 
facts proved.?3 


[§ 287] c. Evidence. In accordance with the gen- 
eral rule** the burden is on the state to establish de- 
fendant’s guilt.2> The rules governing the admis- 
sibility of evidence?® are likewise applicable in these 
prosecutions,?* and the evidence must be sufficient, 
under the general rules,?* to establish the particular 
offense charged,?® beyond a reasonable doubt.?° 
Thus, to convict a person of counterfeiting a trade- 
mark, the jury must be satisfied that the mark was 
the exclusive property of the person alleged to be 
the owner, that it was capable of appropriation as 
a trade-mark, and that, if ever valid, it has not been 
abandoned.*1 
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_ Statutory provisions. A statute making posses- 
sion by an agent or dealer of bottles marked with 
the registered name of the manufacturer of a bever- 
age, without the consent of, or purchase from, the 
owner thereof, prima facie evidence of unlawful 
traffic therein,®? is not unconstitutional.?? 


[§ 288] d. Trial and Punishment. As in other 
criminal prosecutions,** questions of fact are for the 
jury,*® under proper instructions from the court.?® 


Punishment.** Under a statute making it unlaw- 
ful to traffic in or refill registered bottles or boxes, 
and providing that a person found in possession of 
such bottles or boxes shall pay a fine, to be recov- 
ered as debts are by law recovered, in an action in- 
stituted in the name of the state before a magistrate, 
the magistrate, on finding that an offense has been 
committed, can only determine the amount of the 
fine, which must be recovered in a suit in the nature 
of a civil suit to recover a penalty or fine, and he 
has no power to exact payment by imprisonment.?§ 


[§ 289] 3. Actions for Penalties.*® The statutory 
penalty for unfair competition, under an act pro- 
viding that such penalty must be “sued for in any 


19. People v. Stricker, 102 N.E. 


216, 258 Ill. 618 [rev 170 I1l.App. 
485] 

20. People v. Stricker, supra. 

21. Brant v. Froehlich, 8 A. 283, 49 


N.J.Law 336. 


22. Generally see Indictments and 
Informations §§ 438-481. 


23. People v. Dantuma, 96 N.E. 
1087, 252 Ill. 561, 39 L.R.A.N.S. 1190, 
Ann.Cas.1912D 370; State v. Niesman, 
74 S.W. 638, 101 Mo.App. 507. 


[a] No variance shown.—Vincen- 
deau v. People, 76 N.E. 675, 219 Ill. 
474 [rev 119 Ill.App. 603] (as to per- 
son to whom goods were sold); State 
v. Niesman, 74 S.W. 638, 101 Mo.App. 
507 (between label alleged and label 
registered and proved). 


{b] Variance held fatal—(1) The 
variance between an information, al- 
leging that accused infringed the 
registered union label of the Allied 
Printing Trades Council of Chicago, 
in violation of Hurd Rev. St. (1909) ¢ 
140 § 5, and the evidence that the 
label used by accused was the regis- 
tered label of the International Typo- 
graphical Union of North America is 
fatal, in the absence of any evidence 
that the Allied Printing Trades Coun- 
ceil was a subordinate branch of the 
International Typographical Union, 
and had the right to use and control 
the label. People v. Dantuma, 96 N.E. 
1087, 252 Ill. 561, 89 L.R.A.N.S. 1190, 
Ann.Cas.1912D 370. (2) An aver- 
ment, in the information charging ac- 
cused with counterfeiting a _ label, 
that the label was adopted and used 
by a foreign corporation named must 
be proved; and evidence that the 
owner of a label is a firm of the 
name given in the information is a 
fatal variance. People v. Stricker, 
102 N.E. 216, 258 Ill. 618 [rev 170 Ill. 
App. 485]. 

24. See Criminal Law § 993. 


25. State v. Ludwig, (Mo.App.) 
237 .S.W. 891. 


[a] Wiustration.—In a prosecution 
under Rev. St. (1919) § 13265, for un- 
lawfully using a union label with in- 
tent to pass off goods not the manu- 
facture of the union, registering such 
label under § 16263, the burden was 


on the state to prove that the label 
used was that described in the infor- 
mation, and a replica of that regis- 
tered on the date named therein, al- 
though the information contained a 
more detailed description of the label 
than was necessary. State v. Lud- 
wig, (Mo.App.) 237 S.W. 891. 


26. See Criminal Law §§ 947-1999. 


27. Vincendeau v. People, 76 N.E. 
675, 219 Ill. 474 [rev 119 I1l.App. 
603]; People v. Molins, 10 N.Y.S. 130, 
TaN eye Ori bl. 


[a] Knowledge and intent.—(1) 
Evidence by the expressman who 
hauled the goods from defendant’s 
place of business to that of the prose- 
cuting witness that he had previously 
hauled the same goods from the ware- 
house of an alleged pledgor to de- 
fendant’s place of business was ad- 
missible on fact of guilty knowledge. 
Vincendeau v. People, 76 N.E. 675, 
219 Ill. 474 [rev 119 Ill.App. 603]. (2) 
Evidence that defendant, charged 
with counterfeiting a trade-mark by 
printing copies of the labels used 
by the owner of the mark, also put on 
the labels the name of the printer 
of the original, and that he was found 
in possession of counterfeits of oth- 
er labels, is admissible to show his 
guilty knowledge of the fraudulent 
intent of the person -who ordered the 
printing of the counterfeit labels. 
People v. Molins, 10 N.Y.S. 130, 7 
N.Y.Cr. 51. 


28. See Criminal Law §§ 1559- 
1999. 2 

29. Del.—State v. Boyd, 95 A. 232, 
28 Del. 508. 


Mass.—Com. v. Rozen, 57 N.E. 223, 
176 Mass. 129. 


Mo.—State v. Baur, (App.) 272 S.W. 
1062. 


N.Y.—People v. Molins, 10 N.Y.S. 
LOFT Neer. D1). 


Philippine.—U. S. v. Gow Chiong, 
23 Philippine 138. 


Ont.—Rex v. Cruttenden, 10 Ont.L. 
R. 80, 6 Ont.W.R. 249. 


[a] Prima facie case.—In a prose- 
cution under St. (1895) ec 462, for 
using a counterfeit trade-mark, where 
defendants were shown to have their 


place of business within the state, it 
was not necessary to show that the 
trade used-the trade-mark within the 
state, to make out a prima facie case. 
feck: v. Rozen, 57 N.E. 223, 176 Mass. 


[b]. Evidence held sufficient to 
sustain conviction. State v. St. Clair, 
117 S.W. 648, 137 Mo.App. 188; People 
v. Fisher, 3 N.Y.S. 786, 50. Hun 552; 
ie S. vy. Gow Chiong, 23 Philippine 


[c] Evidence held insufficient: (1). 
To sustain conviction. People on 
Complaint of Dietch vy. Goetz, 255 N. 
Y.S. 267, 234 App.Div. 421; Rex v. 
Cruttenden, 10 Ont.L.R. 80, 6 Ont.W. 
R. 249. (2) To show with certainty 
that defendant knowingly, wrongful- 
ly, or fraudulently used genuine union 
label, or that he printed label or 
caused it to be printed on calendars, 
where defendant testified that calen- 
dars bearing genuine label were print- 
ed elsewhere. State v. Baur, (Mo. 
App.) 272 S.W. 1062. 


30. State v. Boyd, 95 A. 2382, 28 
Del. 508. 

31. People v. Molins, 10 N.Y.S. 130, 
TONGY,.Cri ol: 

32. See statutory provisions. 


33. Com. v. Anselvich, 71 N.E. 790, 
186 Mass. 376, 104 Am.S.R. 590. 


34. See Criminal Law §§ 2272— 
235242. 


35. People’s Milk Co. v. Doty, 118 
N.Y.S. 966, 64 Misc. 595 [aff 124 N.Y. 
S. 1126, 140 App.Div, 883]. 


36. Vincendeau v. People, 76 N.E. 
675, 219 Ill. 474 [rev 119 Ill.App. 603] 
(holding an instruction erroneous on 
the subject of idem sonans). 


Instructions in criminal prosecu- 
tions generally see Criminal Law §&§ 
2353-2496. 


37. In criminal prosecutions gen- 
erally see Criminal Law §§ 3186-3257. 


38. Com. y. Barbona, 23 Pa.Dist. 
635. 

gpomons for penalties see infra § 
289. 


39. Generally see Fines, For- 
feitures, and Penalties §§ 79-154. 
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court having jurisdiction of an action for a fine or 
penalty,”*° cannot be recovered in equity, notwith- 
standing a provision for an injunction “in addition 
to the penalty.”41 Where the statute fixes the maxi- 
mum and niinimum amounts of the penalty, plaintiff 
is authorized to fix the amount for which the action 
shall be brought,4? and, if such amount is within 


TRADE-MARKS, TRADE-NAMES, 


ed.t? 


and sufficiency*? of evidence are applicabl 


Yee a 


289-290 


[§§ 


the jurisdiction of the court, the fact that the court 
would have no jurisdiction of an action for the maxi- 
mum amount does not affect its jurisdiction.** 
facts constituting the cause of action must be clear- 
ly stated,#4 but mere surplusage will be disregard- 
The general rules as to ‘the admissibility*® 


The 


ey 


X. LIABILITIES AND REMEDIES UNDER FEDERAL TRADE COMMISSION ACT 


[§ 290] A. In General—l. Nature, Purpose, and 
Validity of Act. By act of congress, a body known 
as the federal trade ¢ommission was established,*® 
and such act, after declaring that unfair methods 
of competition in commerce shall be unlawful, author- 
izes the commission to prevent persons, partnerships, 
or corporations, except banks, and common carriers 
subject to the acts to regulate commerce, from using 
such unfair methods. The act further provides that, 
whenever the commission shall have reason to believe 
that the-act is being violated, and it shall appear 
to the commission that a proceeding by it in respect 


\ 


40. See statutory provisions. 


41. B..V: De Co. -v. Kaufmann & 
Baer Co., 123 A. 656, 279 Pa. 152; 
United Drug Co.. v.: Kovacs, 123 A. 
654, 279 Pa. 132. Nir ‘ 


- 42. Gottlob v. ‘Schmidt, 48 A. 588, 
66 N.J.Law 180. 


‘ 43. Gottlob v. Schmidt, supra. 


. 44, Commonwealth y. Foley, 
Pa-Super: 253.:0%9 { 


[a] Pleading held insufficient.—In 
an action for a penalty under Act 
May: 4,:1889° (P. L. p84; St. [1920] 
§§ 21225-21229), to prevent and pun- 
ish the wrongful use of milk cans, 
plaintiff's statement is insufficient 
when it does not aver that the milk 
cans, alleged to have’ been used by 
defendant, were stamped with the 
name and residence of the owner and 
were willfully used by defendant 
without: permission of the owner. 
Commonwealth v. Foley, 74 Pa.Super, 
253. i ; 


Pleading: 
Generally see, Pleading 49 C.J. p 1. 


In actions for’ penalties’ génerally see 
Fines, Forfeitures, and Penalties §§ 


74 


112-131. : 
Bulena v. Newman, 31 N.Y.S. 


45. 
449, 10 Misc. 460. 


fa] ‘Thus, in ‘ah action to recover 
a penalty, under L: (1893) e 219, for 
the counterfeiting of a label adopted 
by a labor union, allegations in the 
complaint of knowledge of the coun- 
terfeit and intent to injure are mere 
surplusage, these not being” in- 
gredients of ‘the offense.. -Bulena v. 
Newman, 31 N.Y.S. 449, 10 Misc. 460. 


46. See ‘Evidence  §§ 89-1729; 
Fines, Forfeitures, and Penalties § 
134. 

47. See Evidence §§ 1730-1806; 
Fines, Forfeitures, and Penalties § 
135. 


48. Seiler v. Adams Express Co., 
(N.J.) 99:4. 812; Higgins; v. Dakin, 
83 N.Y.S. 890, 86 Hun 461; Hostetter 
Co. v. Hughes, 169:N.Y.S: 997; Hostet- 
ter Co. v. Bruder, 167 N.Y.S. 278. 


Evidence held ‘admissible.— 


[a] 
(1) Although a milk can stamped 


[By AuBert DeForest TYLER] 


constitutional,°* 


with plaintiff's name was found con- 
taining gasoline in defendant express 
company’s garage, and its assent to 
the presence of the can might be pre- 
sumed, it was entitled to rebut such 
presumption by showing that it for- 
bade such use, and the exclusion of 
such evidence, was error, the action 
being quasi criminal, for a penalty 
under Milk Can Act (P. L. [1902] p 
6615 | Comp.. Sta +L1910) 0p. 298). 
Seiler v. Adams Express Co., (N.J.) 


99 A. 312. (2) Evidence as to what 
the witness ‘understood and_ be- 
lieved” from a conversation is not 


admissible. Higgins v. Dakin, 33 N. 
Y.S. 890, 86 Hun 461. 


[b]. Evidence held sufficient.—(1) 
Unlawful use of a milk can stamped 
with another’s name, within Milk Can 
Act. (P. L. [1902] p 661; 1 Comp. St. 
[1910] p 298), is sufficiently shown by 
finding the can in an express com- 
pany’s garage, containing gasoline, if 
it be assumed that such act applies 
to use by others than milk dealers. 
Seiler v. Adams Express Co., (N.J.) 
99. A, 812. (2) In an action under 
Gen. Bus. L. § 367, to recover a pen- 
alty for selling from a refilled bottle 


‘stamped with a trade-mark, evidence 


of three .witnesses that they had 
marked a bottle, and that its contents 
was subsequently twice increased, 


‘and drinks therefrom were sold by 
‘defendant to them, was sufficient to 
|Support recovery. 
| Hughes, 169 N.Y.S. 997. 


Hostetter Co. v. 


[c] Evidence held insufficient.— 
(1) In,an action for penalty for re- 
filling and adulterating plaintiff's bot- 
tles and products, evidence did not 
warrant finding for defendant. Hos- 
tetter Co. v. Hanley, 167-N.Y.S. 279: 
(2) In an action to recover the pen- 
alty for wrongfully using a union 
label (L. [18938] c 219), one M testi- 
fied that he bought from defendant 
cigars which purported to have the 
label attached; that he had a con- 
versation with defendant about 
union-made cigars; that the cigars 
were delivered. by H, for whom the 
witness supposed defendant was act- 
ing as agent; and that, to the best of 
the witness’ recollection, he asked 
defendant if the goods were union- 
made, to which defendant replied that 
they were, but that he could not say 


Trade Commission, 268 F. 
,tional Harness Mfrs.’ Ass’n y. Feder- 


thereof will be to the interest of the publi¢, it shall 
issue a complaint and notice to the offender to ap- 
pear before it and show cause why an order shall 
not issue requiring defendant to cease and desist from 
such violation, and, if the commission finds against _ 
defendant, it issues such order, which is subject 

to review by the circuit court of appeals in accord- 
ance with further provisions of the act.°° 
is intended to prevent fraud on the purchasing pub- 
lic®! and to preserve for its benefit active competition 
in a particular industry.®? 
and not void for indefiniteness be- 


This act 


Such act has been held 


that defendant exhibited a label to 
him. It was held that the evidence 
was not sufficient to sustain a judg- 
ment for plaintiff. Higgins v. Dakin, 
33 N.Y.S. 890, 86 Hun 461. 


49. Federal Trade Commission Act 
Sept. 26, 1914 ¢ 311 § 1, USCA tit 15 
§ 41 (Comp. St. § 8836a). 


50.. Federal Trade Commission Act 
Sept. 26, 1914) ensid 2§ 6, °USCAN tit 
15 § 45 (Comp. St. § 8836a). 


51. Federal Trade’ Commission v. 
Cassoff, 38 F.(2d) 790. 


52. Federal Trade Commission v. 
Paramount Famous-Lasky Corpora- 
tion, 57 F.(2d) 152. 


“The great purpose . - was to 
advance the public interest by secur- 
ing fair opportunity for the play of 
the contending forces ordinarily en-. 
gendered by an honest desire for 
gain.’” Federal Trade Commission v. 
Sinclair Refining Co., 43 S.Ct. 450, 454, 
261 U.S. 463, 67 L.Ed. 746: [aff 276 F. 
686, and 282 F.° 81]. 


53. T. C. Hurst & Son v. Federal 
874; Na- 


al Trade Commission, 268 F. 705; 
Sears, Roebuck & Co. vy. Federal Trade 
Commission, 258 F. 307, 169 C.C.A. 
S23, 6, Acluakts sass 


{a]_ Constitutional objections un- 
tenable.—The authority given the 
federal trade commission to deter- 
mine what methods of competition a 
given trader employs, ‘and, provision- 
ally,.to determine whether such meth- 


ods are unfair, subject to right of 


review by the courts, does not’ con- 
fer on the commission judicial pow- 
ers, or invalid executive or adminis-' 
trative authority, contrary to Const. 
arts 1, 2, 3, in view of the fact that 
the commission’s determination is not 
only subject to review, but is enforce- 
able only by the courts. National 
Harness Mfrs.’ Ass’n vy. Federal Trade 
Commission, 268-F. 705. 


[b] Due process of law.—Since a 
hearing is given before’the trade com- 
mission before an order is ‘entered, 
and ultimate review by the circuit 


court of appeals is provided, and the: 


commission exercises, administrative 
powers and imposes no penalty, no 


For later cases, developments and changes in the law see Annotations, same title and section number, int 
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cause the words “unfair methods of competition” are 
not defined,** the trader being entitled to his day in 
court where common-law principles will control.5* 


[§ 291] 2. Jurisdiction and Powers of Commis- 
The federal trade commission is 
not a court and exercises no judicial powers, but is 
merely an administrative body,*” with only such pow- 
ers and duties as are granted expressly by the stat- 
ute, or by fair implication.®® Its powers are limited 
to matters directly relevant to interstate commerce,®® 
‘and it has no jurisdiction of commerce wholly with- 
in a statute,®° such want of jurisdiction arising from 
limitations on the powers of congress, and not from 
d Moreover, in a pro- 
ceeding to prevent unfair methods of competition, the 
commission has no authority to determine whether 
certain acts charged constituted restraint of inter- 


sion in General.*¢ 


the decisions of state courts.®4 


state commerce.®2 


’ Corporations amenable to jurisdiction of commis- 
sion. Under a statute giving jurisdiction to prevent 
unfair competition by any person, partnership, or 
“corporation,” and defining “corporation” as “any 
company or association, incorporated or unincorpo- 
rated, organized to carry on business for its own 


has. power to make more than a find- 
ing of facts, which requires confirma- 
tion by the circuit court of appeals 
before any burden is cast on the par- 


ties, there is. no denial of due process: 


of law. Chamber of Commerce of 
Minneapolis v. Federal Trade Com- 
mission of the U. S., 280 F. 45. 


54. Sears, Roebuck & Co. v. Fed- 
eral Trade Commission, 258 F. 307, 
UGS CG.G. AL 323,16) AER. -358- y 


55. Sears, Roebuck & Co. v. Feder- 
al Trade Commission, supra. 


56. Investigation of, and reports 
by, corporations see infra § 302. 


57. Federal Trade Commission v. 
Balme, 23 F.(2d) 615 [cert den 48 S. 
Ct. 560, 277 U.S. 598, 72 L.Ed. 1007]; 
J. W. Kobi Co. v. Federal Trade Com- 
mission, 23 F.(2d) 41; Chamber of 
Commerce of Minneapolis v. Federal 
Trade Commission, 13 F.(2d) 673; 
American Tobacco Co. v. Federal 
Trade Commission, 9 F.(2d) 570 [cert 
er 46 S.Ct. 349, 270 U.S. 638, 70 L.Ed. 
774, and aff 47 S.Ct. 663, 274 U.S. 543, 
71 L.Ed. 1193]; Eastman Kodak Co. 
vy. Federal Trade Commission, 7 F. 
(2d) 994 [cert gr 46 S.Ct. 102, 269 
U.S. 546, 70 L.Ed. 404, and aff 
bd 688, 274 U.S. 619, 71 L.Ed. 


58. Chamber of Commerce of 
Minneapolis v. Federal Trade Com- 
mission, 13 F.(2d) 673. 


59. Youngs Rubber Corporation v. 
C. I. Lee & Co., 45 F.(2d) 103; Fed- 
eral Trade Commission vy. P. Loril- 
lard Co., 283 F. 999 [aff 44 S.Ct. 336, 
264 U.S. 298, 68 L.Ed. 696, 32 A.L.R. 
786]; National Harness Mfrs.’ Ass’n 
vy. Federal Trade Commission, 268 F. 
705; Federal Trade Commission v. 
Claire Furnace Co., 52 App.D.C. 202, 
285 F. 936 [rev on other grounds 47 
S.Ct. 553, 274 U.S. 160, 71 L.Ed. 978]. 


[a] Unincorporated association of 
manufacturers in a certain line of 
business is subject to the jurisdiction 
of the federal trade commission, if 
its members are engaged in interstate 
commerce, and interstate commerce 
is directly affected by the alleged un- 
fair methods of competition. Nation- 
al Harness Mfrs.’ Ass’n vy. Federal 
Trade Commission, 268 F. 705. 


[b] Chamber of commerce, con- 


AND UNFAIR COMPETITION 


of congress. 


order is made.®& 


ducting grain market (1) although 
not itself engaged in interstate com- 
merce, is an instrumentality affecting 
such commerce authorizing jurisdic- 
tion of the federal trade commission. 
Chamber of Commerce of Minneapo- 
lis v. Federal Trade Commission, 13 
F.(2d) 673. (2) Any action by, or 
rule of, a chamber of commerce con- 
ducting a grain market, although only 
indirectly affecting interstate com- 
merce, is subject to the Federal Trade 
Commission Act, irrespective of state 
action, if it results in unfair meth- 
ods of competition. Chamber of Com- 
merce of Minneapolis v. Federal 
Trade Commission, supra. 


60. Hills Bros. v. Federal Trade 
Commission, 9 F.(2d) 481 [cert den 
46 S.Ct. 471, 270 U.S. 662, 70 L.Ed. 
787]; Federal Trade Commission v. 
Claire Furnace Co., 52 App.D.C. 202, 
285 F. 936 [rev on other grounds 47 
S.Ct. 553, 274 U.S. 160, 71 L.Ed. 978]. 


General power of congress to reg- 
ulate commerce see Commerce §§ 6-9. 


61. Hills Bros. v. Federal Trade 
Commission, 9 F.(2d) 481 [cert den 
ee 471, 270 U.S. 662, 70 L.Ed. 


62. American Tobacco Co. v. Fed- 
eral Trade Commission, 9 F.(2d) 570 
[cert gr 46 S.Ct. 349, 270 U.S. 638, 70 
L.Ed. 774, and aff 47 S.Ct. 663, 274 U. 
S. 543, 71 L.Ed. 1193]. 


63. National Harness Mfrs.’ Ass’n 
v. Federal Trade Commission, 268 F. 
705. 


64. Chamber of Commerce. of 
Minneapolis v. Federal Trade Com- 
mission, 13 F.(2d) 673. 


65. Chamber of Commerce of 
Minneapolis v. Federal Trade Com- 
mission, supra. 

66. Chamber of Commerce of 
Minneapolis v. Federal. Trade Com- 
mission, supra. 

[a] Effect of Grain Futures Act.— 
(1) The federal trade commission was 
without jurisdiction of a controversy 
relative to membership in a chamber 
of commerce conducting a grain mar- 
ket as a contract market under the 
Grain Futures Act’ (Comp. St. §§ 
8747 4%4-8747 44k), enacted to prevent 
gambling in grain futures. Chamber 
of Commerce of Minneapolis v. Fed- 


‘Raladam Co., 
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profit or that of its members,” the commission has 
jurisdiction of an unincorporated association.*®? 
has also been held that the commission has jurisdic- 
tion of a chamber of commerce capable of entering 
into a combination or conspiracy, or of being an ef- 
fective instrument to execute the purpose of a com- 
bination or conspiracy formed by others, although 
it was not organized for profit.®¢ 


Orders of commission conflicting with other acts 
The jurisdiction of the commission to 
make remedial and preventive orders is measured as 
of the time of the order rather than the date of 
filing the complaint or of the hearing thereon,®* and 
an order of the commission is without jurisdiction 
in so far as it conflicts with an act of congress passed, 
pursuant to the power of congress to regulate com- 
merce, after a complaint is filed, but before the 


It 


[§ 292] B. Grounds of Jurisdiction, and Defenses 
—1. In General. 
no jurisdiction unless the methods complained of are 
unfair methods of competition in commeree,®? and 
the interests of the public are involved.*8 The com- 
mission was created to deal not with acts of unfair 


The federal trade commission has 


eral Trade Commission, 13 F.(2d) 
673. (2) Nor had it jurisdiction to 
forbid a chamber of commerce to de- 
ny membership to codperative asso- 
ciations paying patronage dividends 
to other than their’ own members. 
Chamber of Commerce of Minneapo- 
lis v. Federal Trade Commission, su- 
pra. (3) But the commission had 
jurisdiction to forbid publication by 
a chamber of commerce, conducting 
a grain market, of a paper engaged 
in carrying out boycott or conspira- 
cy. Chamber of Commerce of Minne- 
apolis v. Federal Trade Commission, 
supra. (4) So-publications circulat- 
ing in interstate commerce, contain- 
ing. statements constituting .part of 
a conspiracy to restrain’ competition 
in’ ihterstate. commerce, were within 
the’; jurisdiction of the commission. 
Chamber of Commerce of Minneapolis 
v. Federal Trade Commission, supra. 


Grounds of jurisdiction see infra §§ 
292-295, 


67, Federal Trade Commission v. 
Raladam Co., 51 S.Ct. 587, 283 U.S. 
6438,.75 L.Ed. 1324 [aff 42 F.(2d) 430, 
motion gr 51 S.Ct. 652, 75 L.Ed. 1475, 
and motion den 52 S.Ct. 14]; Federal 
Trade Commission v. Paramount Fa- 
mous-Lasky Corporation, 57 F.(2d) 
152; Flynn & Emrich Co. v. Federal 
Trade Commission, .52 F.(2d) 836; 
Federal Trade Commission v. Non- 
Plate Engraving Co., 49 F.(2d) 766; 
Harriet Hubbard Ayer, Inc. v. Federal 
Trade Commission, 15 F.(2d) 274 [cert 
den 47 S.Ct. 473, 273 U.S. 759, 71 L.Ed. 
878}; John Bene & Sons v. Federal 
Trade Commission, 299 F. 468; Men- 
nen Co. v. Federal Trade Commission, 
288 F. 774, 30 A.L.R. 1120 [cert den 
43 S.Ct. 705, 262 U.S. 759, 67 L.Ed. 
1219}. 

[a]. Order forbidding lawful meth- 
od of merchandizing cannot stand. 
N. Fluegelman & Co. ‘y. Federal Trade 
Commission, 37 F.(2d) 59. 


‘Nature of unfair methods of com- 
petition see infra §§ 293-295. 


68. Federal Trade Commission v. 
51 S.Ct. 587, 283 U.S. 
643, 75 L.Ed. 1324 [aff 42 F.(2d) 430, 
motion gr 51 S.Ct. 652, 75 L.Ed. 1475, 
and motion den 52 §.Ct. 14]; Federal 
Trade Commission y. Klesner, 50 S. 
Ct. 1, 280 U.S. 19; 74 L.Ed. 138, 68 A. 
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competition, but with the use of unfair methods of | 
competition by which the public is injured.*® 
statute has no application to unfair methods between 
individuals,7° and individuals are not authorized to | 
institute grievances before the commission." 
requirement of public interest is not satisfied by proof | 
of misapprehension and confusion on the part of 
purchasers,’? as is the case in suits by private traders 


to enjoin unfair competition by 


where the protection of the public is but an incident 
of the enforcement of a private right, while in pro- 
ceedings under the Trade Commission Act the pur-— 
pose must be the protection of the public, the pro- . 
tection thereby afforded to private persons being the 


L.R. 838 [aff 58 App.D.C. 100, 25 F. 
(2d) 524]; Flynn & Emrich Co. v. 
Federal Trade Commission, 52 F.(2d) 
836; -Arnold Stone Co. vy. Federal 
Trade Commission, 49 F.(2d) 1017; 
Federal Trade Commission v. Non- 
Plate Engraving Co., 49 F.(2d) 766; 
John Bene & Sons v. Federal Trade 
Commission, 299 F. 468; Federal Trade 
Commission v. Gratz, 258 F. 314, 169 
Cra 3/30) alt WAC Ee Rie 1938s Leent. er 
40 S.Ct. 13, 250 U.S. 657, 63 L.Ed. 1192, 
and aff 40 S.Ct. 572, 253 U.S. 421, 64 
L.Ed. 993]; Fisher v. Star Co., 132 N. 
1133, 281 N.Y. 414, 19 A.L.R. 937. 


[a] Intent of act is the prevention 
of injury to the general public. Roy- 
al Baking Powder Co. v. Federal Trade 
Commission, 281 F. 744. 


{b] “The fandamental questions 
are whether the methods complained 
of are ‘unfair,’ and whether, as in 
cases under the Sherman Act, they 
tend to the substantial injury of the 
public by restricting competition in 
interstate. trade.’ Federal Trade 
Commission v. Raladam Co., 51 S.Ct. 
587, 590, 283 U.S. 643, 75 L.Ed. 1324 
[aff 42 F.(2d) 630, motion gr 51 S.Ct. 
652, 75 L.Ed. 1475, and motion den 
S2e5.Cb., 14]; 


{e] Where substantial part of pub- 
lic is misled by use of false labels, 
the public has an interest in stopping 
the practice as wrongful. Federal 
Trade Commission v. Winsted Hosiery 
Co., 42 S.Ct. 384, 258 U.S. 4838, 66 L. 
Ed. 729 [rev 272 F. 957]. 


_{d]. False and misleading repre- 
sentations resulting in deception of 
public are matters of public interest 
which the federal trade commission 
has power to prevent. Consolidated 
Book Publishers v. Federal Trade 
Commission, 53 F.(2d) 942 [cert den 
528.Ct. 5791. 


[e] Public interest held involved. 
—(1) If the practice of wholesale 
dealers in gasoline in loaning or leas- 
ing without rental to many thous- 
ands of retailers, throughout a terri- 
tory comprising more than half the 
population of the United States, 
equipment for the storage, measure- 
ment, and delivery of gasoline, on 
their agreement to use it éxclusively 
for the storage and handling of gas- 
oline purchased from the wholesaler, 
is illegal, it so affects the public as 
to authorize proceedings under Fed- 
eral Trade Commission Act § 5 
(Comp. St. § 8886e). Standard Oil 
Co. v. Federal Trade Commission, 282 
He Si dcernt “er-43 i) S:Ct: 97,.260,-U.8; 
718, 67 L.Ed. 479, and aff 48 S.Ct. 
450, 261. U.S. 463, 67 L.Ed. 746]. (2) 
Any false representation that a 
product sold in interstate commerce 
was radium was a matter of public 
interest within the cognizance of the 
commission. Federal Trade Commis- 
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incident.?4 
The 


The 


“passing off,”7% 


proceedings.*® 


In determining whether a public inter- 
est is involved, the commission exercises a broad dis- 
cretion,’® but there must be a legitimate trade which 
equitably deserves protection,?® the competition af- 
fected by defendant’s trade practices must be sub- 
stantial,“7 and the piiblic interest affected must be 
specific and substantial.’ 
tended to afford a preventive remedy, and not a com- 
pensatory one, the fact that no damage results from 
the practices complained of is no defense to the 
The commission is not made a censor 
of commercial morals;*? it has no general authority 
to compel competitors to a common level, to inter- 
fere with ordinary business methods, or to prescribe 


Since the statute was in- 


sion v. Kay, 35 F.(2d) 160 [cert den[L.Ed. 1193, and aff 40 S.Ct. 572, 253 


50 S.Ct. 4638, 281 U.S. 764, 74 L.Ed. 
IL73)], (3) Other cases in which 
public interest was held involved. 
Federal Trade Commission vy. Good- 
Grape Co., 45 F.(2d) 70; National 
Harness Mfrs.’ Ass’n v. Federal 
Trade Commission, 268 F. 705. 


[f] Public interest held not in- 
volved.—(1) The public had no in- 
terest in production of an antiseptic 
of varying composition and mis- 
branded, in that the public was by 
its label requested to use it for 
purposes for which it was medically 
unfit, and the federal trade commis- 
sion should not have granted any re- 
lief to its owner against unfair com- 
petition by another. John Bene & 
Sons v. Federal Trade Commission, 
299 F. 468. (2) The practice of a 
company, engaged in interstate com- 
merce, in entertaining employees of 
its customers with liquor, cigars, 
meals, theater tickets, etc., is not a 
matter so affecting the public as to 
be within the jurisdiction of the fed- 
eral trade commission. New Jersey 
Asbestos Co. vy. Federal Trade Com- 
mission, 264 F. 509. (3) The steel and 
iron business of the country is not 
affected with a public interest, such 
as to justify its regulation for the 
promotion of the public welfare, Fed- 
eral Trade Commission vy. Claire Fur- 
nace Co., 52 App.D.C. 202, 285 F. 936 
frev on other grounds 47 S.Ct. 553, 
2t4, U.S 160,61 ) EWdve 978]. (4) 
Another case in which the public in- 
terest was held not involved. Flynn 
& Emrich Co. v. Federal Trade Com- 
mission, 52 F.(2d) 836. 


69. Royal Baking Powder Co. v. 
Federal Trade Commission, 281 F. 744. 


70. Federal Trade Commission v. 
Klesner, 50 S.Ct. 1, 280 U.S. 19, 74 
L.Ed. 138, 68 A.L.R. 188 [aff 58 App. 
D.C. 100,-25 E.(2d) 524]; Fisher v. 
Star ‘Co., 132 Niky 133, 231 N.Y. 414, 
19 A.L.R. 987. See also cases supra 
note 68. 


[a] Rule applied.—The act does 
not contemplate the prohibition of un- 
fair methods of competition between 
individuals, there being no authority 
given to individuals to present griev- 
ances; hence, where defendants, who 
engaged in selling ties and bagging 
for cotton bales, refused to sell to 
persons with whom they had had 
previous unsatisfactory relations, and 
refused to sell ties without bagging 
when there was fear that, owing to 
the scarcity of ties and the prospect 
of large crops, the marketing of the 
cotton crop might be endangered by 
creating corners in ties, the commis- 


sion is not authorized to make any|eral Trade Commission, 272 F. 


order compelling such sales. 
Trade Commission v. Gratz, 258 F. 
314, 169) CCA. 330,11 A.daRe 793 
[cert gr 40 S.Ct. 13, 250 U.S. 657, 63 


Federal 


i427; 


U.S. 421, 64 L.Ed. 993]. 
71. See infra § 298. 


72. Federal Trade Commission v. 
Klesner, 50 S.Ct. 1, 280 U.S. 19, 74 
L.Ed. 1868, 68 A.L.R. 838 [aff 58 App 
D.C. 100, 25 F.(2d) 524]. 


[a] “Public interest may exist al- 
though the practice deemed unfair 
does not violate’ any private right.” 
Federal Trade Commission v. Klesner, 
50- S.Ct. 2° 3, - 280° (UrS. 19s aie ened: 
138, 68 A.L.R. 888 [aff 58 App.D.C. 
100, 25 F.(2d) 524]. 


73. See supra § 104. 


. 74 Federal Trade Commission vw. 
Klesner, supra. 


75. Federal Trade Commission v. 
Klesner, supra. 


76. Ohio Leather Co. v. Federal 
Trade Commission, 45 F.(2d) 39. 


77. Federal Trade Commission v. 
Raladam Co., 51 S.Ct. 587, 283 U.S. 
643, 75 L.Ed. 1324 [aff 42 F.(2da) 430, 
motion gr 51 S.Ct. 652, 75 L.Ed. 1475, 
and motion den 52 §.Ct. 14]; Inter- 
national Shoe Co. v. Federal Trade 
Commission, 50 S.Ct. 89, 280 U.S. 291, 
74 L.Ed. 431 [rev 29 F.(2d) 518, and 
cert den 49 S.Ct. 346, 279 U.S. 849, 
73 L.Ed. 993]. 


[a] 
The federal trade commission’s pro- 
ceedings to restrain unfair competi- 
tion must be dismissed, if inquiry 
shows that no substantial competition 
existed. Federal Trade Commission vy. 
Raladam Co., 51 S.Ct. 587, 283 U:S. 
643, 75 L.Ed. 1324 [aff 43 F.(2d) 430, 
motion gr 51 S.Ct. 652, 75 L.Ed. 1475, 
and motion den 52 S.Ct. 14]. 


78. Federal Trade Commission v. 
Raladam Co., 51 S.Ct. 587, 283 U.S: 
643, 75 L.Ed. 1324 [aff 42 F.(2d) 430, 
motion gr 51 S.Ct. 652, 75 L.Nd. 1475, 
and motion den 52 S.Ct. 14]; Federal 
Trade Commission y. Klesner, 50 S. 
Ct. 1, 280 U.S..19, 74 L.Hd.°138, 68 
A.L.R. 838 [aff 58 App.D.C. 100, 25 
F.(2d) 524]; Arnold Stone Co. v. Fed- 
eral Trade Commission, 49 F.(2d) 
1017; Federal Trade Commission vy. 
Non-Plate Engraving Co., 49 F.(2d) 
766; Berkey & Gay Furniture Co. v. 
Federal Trade Commission, 42 F.(2d) 
Toledo Pipe-Threading Mach. 
Co. v. Federal Trade Commission, 
Li BF. @d) 337. 


79. National Harness Mfrs.’ Ass’n 
v. Federal Trade Commission, 268 F. 


80. Winsted Hosiery Co. v. Fed- 
957 
[cert gr) 41 S.Ct. 625... 2564 U.SA688. 
65 L.Ed. 1172, and rev on other 
grounds 42 S.Ct. 384, 258 U.S. 483, 66 
L.Ed. 729]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Dismissal of proceedings.— - 


-§§ 292-993) 


ordinary standards for those engaged in a conflict 
of advantage,®* and the right to fix prices is not with- 
in the province of the commission.” 


[§ 293] 2. Nature of Unfair Methods of Competi- 
tion—a. General Rules. What constitutes unfair 
methods of competition denounced by the Federal 
Trade Commission Act is not specifically defined 
therein, but is left to be determined in each case ac- 
eording to the facts,’* the ultimate determination 
being for the circuit court of appeals.°4 Unfair 
trade methods are not per se unfair methods of 
competition within the act.8° The word “competi- 
tion” imports the existence of present or potential 
competitors,®® and the “unfair methods” must be 
such as injuriously affect the business of competitors 
in a substantial way.8? It is not necessary that the 
unfair practice should have become general;**® one 
act of unfair practice may be a violation of the stat- 
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ute, although the general practice of defendant may 
not be unfair;*® nor is it essential that there should 
be a deliberate effort to deceive.°® The acts de- 
nounced by the Sherman Anti-Trust Act®! may con- 
stitute unfair methods of competition within the 
meaning of the Federal Trade Commission Act,” and, 
in such cases, the standard established by the Anti- 
Trust Act and by the courts in construing such act 
is the standard which should be applied in deter- 
mining whether particular acts amount to unfair 
methods of competition within the Federal Trade 
Commission Act;°* and whether practices which are 
against public policy because of their dangerous ten- 
dency to hinder competition or create a monopoly 
constitute unfair methods of competition.®4 The size 
of a business alone®® or the fact that a given method 
of competition makes it difficult for competitors to 
do business successfully®® does not show unfair com- 


81. Federal Trade Commission v. 
Sinclair Refining Co., 43 S.Ct. 450, 
261 U.S. 468, 67 L.Ed. 746 [aff 276 
F. 686, and 282 F. 81]; Harriet Hub- 
bard Ayer, Ine., v. Federal Trade 
Commission, 15 F.(2d) 274 [cert den 
BS Clea (oy 20a ess: T5950 wld: 
878]; Chicago Portrait Co. v. Feder- 
al Trade Commission, 4 F.(2d) 759 
Ceert den 46 S.Ct. 19, 269 U.S. 556, 70 
L.Ed. 409]. 


“Act was certainly not intended 
to fetter free and fair competition 
as commonly understood and prac- 
ticed by honorable opponents in 
trade.” Federal Trade Commission v. 
Gratz, 40-S.Ct. 572,575; 253 U:S. 421) 
64 L.Ed. 993 [aff 258 F. 314, 169 C.C. 
Aemoo Onde A. Pe 093-13 


82. Harriet Hubbard Ayer, Inc., v. 
Federal Trade Commission, 15 F.(2d) 
274 [cert den 47 S.Ct. 473, 273 U.S. 
759, 71 L.Ed. 878]. 


83. Federal Trade Commission v. 
Beech-Nut Packing Co., 42 S.Ct. 150, 
257 U.S. 441, 66 L.Ed. 307, 19 A.L.R. 
882 [rev on other grounds 264 F. 
885]; Federal Trade Commission v. 
Balme, 23 F.(2d) 615 [cert den 48 S. 
Ct. 560, 277 U.S. 598, 72 L.Ed. 1007]. 


84 See infra § 301. 


85. Federal Trade Commission v. 
Raladam Co., 51 S.Ct. 587, 283 U.S. 
643, 75 L.Ed. 1324 [aff 42 F.(2d) 430, 
motion gr 51 S.Ct. 652, 75 L.Hd. 1475, 
and motion den 52 S.Ct. 14]. 


86. Federal Trade Commission v. 
Raladam Co., supra. 


87. Federal Trade Commission v. 
Raladam Co., supra. 


88. Federal Trade Commission vy. 
Gratz, 40 S.Ct. 572, 253 U.S. 421, 64 
L.Ed. 993; Moir v. Federal Trade 
Commission, 12 F.(2d) 22. 


89. Fox Film Corporation v. Fed- 
eral Trade Commission, 296 F. 353. 


90. Federal Trade Commission v. 
Balme, 23 F.(2d) 615 [cert den 48 
S.Ct. 560, 277 U.S. 598, 72 L.Ed. 1007]. 


91. Act July 2, 1890 c 647 § 1 et 
seq., 15 USCA tit 15 § 1 et seq (U.S. 
Comp. St. § 8820 et seq). 

Violations of anti-trust laws and 
remedies therefor see Monopolies 41 
Cr-s0) 76. 

: 92. See cases passim infra note 93 
et seq. And see infra §§ 294, 295. 


93. Federal Trade Commission v. 
Beech-Nut Packing Co., 42 S.Ct. 150, 
257 U.S. 441, 66 L.Ed. 307, 19 A.L.R. 
882 [rev 264 F. 885]; Federal Trade 
Commission vy. Paramount Famous- 


[63 C. J.—34] 


| Federal Trade Commission, 


Lasky Corporation, 57 F.(2d) 152; 
Raladam Co. v. Federal Trade Com- 
mission, 42 F.(2d) 430 [aff 51 S.Ct. 
587, 283 U.S. 648, 75 L.Ed. 1324, mo- 
tions gr bi S:Ct.1652,7 5. Labia) 11475; 
and motion den 52 S.Ct. 14]; L. B. 
Silver Co. v. Federal Trade Commis- 
sion, 289 F. 985 [motion den 292 F. 
752); L. B. Silver Co. v. Federal 
Trade Commissicn of America, 278 
F. 985 [motion den 292 F. 752]. 


[a] Absence of monopoly.—Free- 
dom of access by competitors to the 
consumer and entire absence of mo- 
nopoly is an important element in the 
decision of cases of alleged unfair 
competition, under the Federal Trade 
Commission Act. Curtis Pub. Co. v. 
270 #F. 
881 [cert gr 41 S.Ct. 625, 256 US. 
688, 65 L.Ed. 1172, and aff 43 S.Ct. 
210, 260 U.S. 568, 67 L.Ed. 408]. 


[b] Inferences from conduct.—An 
agreement between parties who were 
pursuing a course of conduct which 
interfered with the free flow of in- 
terstate commerce may be inferred 
from acts of the parties in such con- 
duct which indicated a _ concerted 
plan on their part. Southern Hard- 
ware Jobbers’ Ass’n v. Federal Trade 
Commission, 290 F. 773. 


[ec] Acts held to constitute unfair 
methods of competition.—(1) That 
associated jobbers and wholesalers 
combined and codperated with others 
to keep manufacturers willing to do 
so from selling their products di- 
rect to a wholesale company in com- 
petition with them, and by that means 
prevented such company from com- 
peting as a wholesaler on the ground 
that such company also sold at re- 
tail, constitutes unfair methods of 
competition in commerce, within the 
Federal Trade Commission Act, as 
being against the public policy evi- 
denced by the Sherman Act. Whole- 
sale Grocers’ ASs’n of El Paso, Tex. v. 
Federal Trade Commission, 277 F. 657. 
(2) To sustain charges of unfair 
competition made to the federal trade 
commission, evidence of express 
agreements to obstruct or prevent 
dealings is not necessary, since a con- 
spiracy may be inferred from things 
actually done by the alleged con- 
spirators, where such things are the 
natural consequences of an agree- 
ment to do them and helped to ac- 
complish a disclosed common pur- 
pose. Wholesale Grocers’ Ass’n of El 
Paso, Tex. v. Federal Trade Commis- 
sion, supra. 

[d] Act held not to constitute un- 


fair methods of competition.—An at- 
tempt effectively to dispose of prod- 


ucts as a whole before entering on 
negotiations for disposition of less 
than all is not creative of a dan- 
gerous tendency unduly to hinder 
competition or to create a monopoly. 
Federal Trade Commission v. Para- 
mount Famous-Lasky Corporation, 57 
F. (2d) 152. 


94. Federal Trade Commission v. 
Beech-Nut Packing Co., 42 S.Ct. 150, 
257 U.S. 441, 66 L.Ed. 307, 19 A.L.R. 
882 [264 F. 885]; Federal Trade Com- 
mission v. Paramount Famous-Lasky 
Corporation, 57 F.(2d) 152. 


[a] “Public policy,” as basis for 
determining whether certain practic- 
es constitute unfair methods of com- 
petition, is policy of common law, 
equity or statutofy, with statutes 
paramount (Federal Trade Commis- 
sion Act/§ 5 [USCA tit 15° § 45]). 
Federal Trade Commission y. Para- 
mount Famous-Lasky Corporation, 57 
F.(2d) 152. 


95. Federal Trade Commission y. 
Paramount Famous-Lasky Corpora- 
tion, supra; National Biscuit Co. v. 
Federal Trade Commission, 299 F. 733, 
740 [cert den 45 S.Ct. 95, 266 U.S, 613, 
69 L.Ed. 468]. 


“To be successful may increase or 
render insuperable the difficulties that 
rivals must face, but it does not con- 
stitute reprehensible or fraudulent 
methods. The methods of competi- 
tion, to be condemned as_ unfair, 
should be characterized by fraud, de- 
ception, or oppression.’ National Bis- 
cuit Co. v. Federal Trade Commis- 
sion, supra. 

96. Federal Trade Commission v. 
Paramount Famous-Lasky Corpora- 
tion, 57 F.(2d) 152. 


[a] Allowing discounts.—A -sales 
policy of giving a graduated quantity 
discount to the owner of chain stores 
on total purchases of all the stores of 
the chain, and refusing to allow own- 
ers of a single store to pool their’ 
purchases for the purpose of comput- 
ing the discount, is not unfair com- 
petition and not violative of the Fed- 
eral Trade Commission Act. Nation- 
al Biscuit Co. v. Federal Trade Com- 
mission, 299 F. 733 [cert den 45 S.Ct. 
95, 266 U.S. 613, 69 L.Ed. 468]. 


[b] Producer and distributor of 
moving picture films (1) is not re- 
quired so to conduct its business that 
every competitor may conduct his 
with an equal degree of success ac~ 
cording to his size and importance. 
Federal Trade Commission v. Para- 
mount Famous-Lasky Corporation, 57 
F.(2d) 152. (2) The business prac- 
tices of a producer and distributor of 
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petition; and, where the practice is not inherently 
unlawful and unfair, and its legality depends on its 
effect, a finding that it has a dangerous tendency to 
hinder competition or create a monopoly must be 
based on the effect as demonstrated on the experi- 
The Federal Trade Commis- 
sion Act does not apply to practices never thereto- 
fore regarded as opposed to good morals because 
characterized by deception, bad faith, fraud, or op- 
pression, or as against public policy because of their 
dangerous tendency unduly to hinder competition 
or create a monopoly,®* and the right of the in- 
dividual to exercise reasonable discretion in respect 
of his own business methods must be preserved.®® On 


ence of competitors.®’ 


the other hand, practices opposed 


moving picture films, consisting of a 
‘block booking” system does not dis- 
close a dangerous tendency unlaw- 
fully to hinder competition, nor to 
create a monopoly, so as to constitute 
‘unfair methods of competition.” 
Federal Trade Commission v. Para- 
mount Famous-Lasky Corporation, 
supra. 


[ec] Selling below cost.—The fed- 
eral trade commission, under its au- 
thority to stop unfair methods of 
competition, cannot prevent a trader 
from selling a staple article, as sugar, 
below cost, although it may prevent 
such sales accompanied by represen- 
tations which would injure other 
‘traders. Sears, Roebuck & Co. v. Fed- 
eral Trade Commission, 258 F. 307, 
169 C.C.A. 3238, 6 A.L.R. 358. 


97. Federal Trade Commission v. 
Paramount Famous-Lasky Corpora- 
tion, 57 F.(2d) 152. 


98. Federal Trade Commission v. 
Raymond Bros.-Clark Co., 44 S.Ct. 
162, 2638 U.S. 565, 68 L.Ed. 448, 30 
A.L.R. 1114, affirming decree (C.C.A. 
Raymond Bros.-Clark Co. v. Federal 
Trade Commission, 280 F. 529; Fed- 
eral Trade Commission v. Gratz, 40 
(S.Ct. 572, 253 U.S. 421, 64 L.Hd. 993 
[aff 258 KF. 314, 169 C.C.A. 330, 11 AL. 
Re 7393). 


99. Federal Trade Commission v. 
Raymond Bros.-Clark Co., 263 U.S. 
565, 68 L.Ed. 448, 44 S.Ct. 162 [aff 
280 F. 529]; Federal Trade Commis- 
Sion) -v.-Gratz, “400 :S:Ct, 572; 5253. U.S. 
421, 64 L.Ed. 993. 


1. Consolidated Book Publishers 
v. Federal Trade Commission, 53 F. 
(2d) 942 [cert den 52 S.Ct. 579]; Har- 
riet Hubbard Ayer, Inc., v. Federal 
Trade Commission, 15 F.(2d) 274 [cert 
den 47 S.Ct. 473, 273 U.S. 759, 71 L. 
Ed. 878]. 


2. Consolidated Book Publishers v. 
Federal Trade Commission, 53 F. (2d) 
942 [cert den 52 S.Ct. 579]. 


3. Juvenile Shoe Co. v. Federal 
Trade Commission, 289 F. 57 [cert 
» den 44 S.Ct. 34, 263 U.S. 705, 68 L. 
Ed. 516]. 


[a] Iustration.—Where a corpo- 
ration engaged in the manufacture 
and sale of children’s shoes adopted 
for its corporate name the name 
“Juvenile Shoe Company,” and adopt- 
ed a trade-name or design resembling 
the registered trade-mark of the 
“Juvenile Shoe Corporation,” a com- 
petitor manufacturing a higher grade 
of shoes, such conduct was ample 
justification for an order of the fed- 
eral trade commission commanding 
and enjoining the former company to 
desist from such unfair competition. 
Juvenile Shoe Co. y. Federal Trade 
Commission, 289 F. 57 [cert den 44 


TRADE-MARKS, TRADE-NAMES, 


to good morals 


S.Ct. 34, 268 U.S. 705, 68 L.Ed. 516]. 


4 Juvenile Shoe Co. v. Federal 
Trade Commission, 289 F. 57, supra. 


5. Federal Trade Commission v. 
Winsted Hosiery Co., 42 S.Ct. 384, 
258 U.S. 488, 66 L.Ed. 729 [rev 272 
F. 957]; Consolidated Book Publish- 
ers v. Federal Trade Commission, 53 
F.(2d) 942 [eert den 52 S.Ct. 579]; 
Marietta Mfg. Co. v. Federal Trade 
Commission, 50 F.(2d) 641; Ohio 
Leather Co. v. Federal Trade Com- 
mission, 45 F.(2d) 39; N. Fluegelman 
& Co. v. Federal Trade Commission, 
37 F.(2d) 59; Lighthouse Rug Co. v. 
Federal Trade Commission, ‘35 F.(2d) 
163; Masland Duraleather Co. v. Fed- 
eral Trade Commission, 34 F.(2d) 733; 
Federal Trade Commission v. Brad- 
ley, 31 F.(2d) 569; Indiana Quartered 
Oak Co. v. Federal Trade Commission, 
26 F.(2d) 340 [cert den 49 S.Ct. 25, 
278 U.S. 623, 73 L.Ed. 544]; Federal 
Trade Commission y. Balme, 23 F. 
(2d) 615 [cert den 48 S.Ct. 560, 277 
U.S. 598, 72 L.Ed. 1007]; Procter & 
Gamble Co. v. Federal Trade Commis- 
sion, 11 F.(2d) 47 [cert den 47 S.Ct. 
LOG). 28 cine ily s pl Oeeih © tae aSo Olle 
Fox Film Corporation vy. Federal 
Trade Commission, 296 F. 353, 355; 
Guarantee Veterinary Co. v. Feder- 
al Trade Commission, 285 F. 853. 


[a] Purchasing public should be 
protected from deception, resulting in 
its securing an article which it did 
not intend to purchase. Federal 
Trade Commission y. Balme, 23 F. 
(2d) 615 [cert den 48 S.Ct. 560, 277 
U.S. 598, 72 L.Ed. 1007). 


[b] Test (1) is whether the nat- 
ural and probable use of a deceptive 
label causes the ordinary purchaser 
to purchase that which he did not 
intend to buy (Federal Trade Com- 
mission Act § 5 [USCA tit 15 § 45]). 
Federal Trade Commission vy. Balme, 
23 F.(2d) 615 [cert den 48 S.Ct. 560, 
De 098s, ba ae MLOONM ay a 
If the ultimate purchaser was in- 
duced by a leather manufacturer’s 
trade-name to buy calfskin, when he 
intended to buy kid leather, the man- 
ufacturer must carry the responsibili- 
ty. Ohio Leather Co. vy. Federal Trade 
Commission, 45 F.(2d) 39. 


[ce] Tlustrations.—(1) The adver- 
tising and sale of woods not in the 
mahogany family as “Philippine ma- 
hogany,” resulting in deceiving pur- 
chasers into believing that the woods 
are true mahogany, is unfair compe- 
tition, of which the federal trade 
commission could assume jurisdiction 
in public interest. Indiana Quartered 
Oak Co. v. Federal Trade Commission, 
26 F.(2d) 340 [cert den 49 S.Ct. 25, 
278 U.S. 628, 73 L.Ed. 544]. (2) 
Where labels used by a manufactur- 
er of underwear, designating the 
goods, which were made of wool mix- 


[§§ 293-294 


because characterized by deception, bad faith, fraud, 
and oppression are unfair methods of competition.* 


Necessity for money injury. Injury to competi- 
tors as a result of unfair methods of competition 
need not be expressed in specific.terms of money.” 


[§ 294] b. Application of Rules—(1) In General. 
Unfair methods of competition may consist in the 
misleading use of a trade-name previously adopted 
by a competitor,? irrespective of any intent to mis- 
lead the public,* or in false and fraudulent adver- 
tising or labeling of goods, which misleads, or has 
the capacity or tendency to mislead, the purchas- 
ing public,® and the manufacturers can be charged 
only with reasonably anticipated acts of dealers and 


ed with cotton or silk, as “natural 
merino,” “gray wool,” “natural wool,” 
“natural worsted,’ or ‘Australian 
wool,” were false and misleading, and 
the trade commission found on suffi- 
cient evidence that dealers and con- 
sumers were deceived thereby, the 
use of such labels amounted to unfair 
competition against other manufac- 
turers who correctly labeled their 
goods when they were not made of 
all wool, and the use of such labels 
can be prevented by the commission. 
Federal Trade Commission v, Win- 
sted Hosiery Co., 42 S.Ct. 384, 258 
U.S. 483, 66 L.Ed. 729 [rev 272 F. 
957]. (3) Where a manufacturer, by 
employing false and misleading label- 
ing and advertising, induced the pub- 
lic to believe that a phosphate baking 
powder which it was manufacturing 
was the same aS a more expensive 
cream of tartar baking powder which 
it had formerly manufactured, this 


misrepresentation was an “unfair 
method of competition.” Royal Bak- 
ing Powder Co. v. Federal Trade 
Commission, 281 F. 744. (4) “Dura- 


leather” as a trade-name for imita- 
tion leather is inherently false and 
misleading. Masland Duraleather 
Co. v. Federal Trade Commission, 34 
F.(2d) 733. (5) Where a corporation 
used the words ‘non-plate engray- 
ing” in a corporate name and adver- 
tised its product as “non-plate en- 
graved” and “engraved effects” al- 
though only printed by special proc- 
ess the commission’s cease and desist 
order was lawfully granted. Federal 
Trade Commission vy. Non-Plate En-. 
graving Co., 49 F.(2d) 766. (6) Rep- 
resenting and labeling an imitation 
grape concentrate falsely to imply 
that it was composed wholly or part- 
ly of natural grape juice is unfair 
competition, within the cognizance of 
the trade commission (USCA tit 15 § 
45). Federal Trade Commission vy. 
Goodgrape Co., 45 F.(2d) 70. (7) 
Labeling as naphtha soap and soap 
products containing insufficient naph- 
tha to be effective as a cleansing in- 
gredient is unfair competition. Proc- 
ter. & Gamble Co. v. Federal Trade 
Commission, 11 F.(2d) 47 [cert den 
47 S.Ct. 40654 273-0 Se P10 eke eden eas 
Ed. 856]... (8) That tests showing 
a product had no radioactivity did not 
determine whether specimens were 
actually radium is no answer to a 
charge of untruthfully marketing a 
product as radium. Federal Trade 
Commission v. Kay, 35 F.(2d) 160 
[cert den 50 S.Ct. 463, 281 U.S. 764, 
74 L.Ed. 1173]. (9) A company man- 
ufacturing cotton fabrics with a sat- 
in weave may use in: connection there- 
with a trade-name ‘Satin-maid” and 
“Satinized,” but only on- condition 
that such names be followed by let-. 
ters equally conspicuous designating 
the nature of fabric. N. Fluegel- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 294) 


subject to restraint only if such anticipated acts cre- 
ate a reasonable expectation of a tendency to de- 
Representations which do .not mislead or 
deceive purchasers do not justify an order to cease 
and desist,’ although, on the other hand, it has 
been held that it is not necessary to find actual de- 
ception or that any competitor has been damaged,® 
that a cease and desist order is justified, notwith- 
standing failure to show the effect of misrepresen- 
tations, on the assumption that deception necessarily 
tends to promote unfair competition,? and that a 
method inherently unfair does not cease to be un- 
fair because the falsity of the representations has 
become so well-known to the trade that dealers, as 
distinguished from consumers, are no longer mis- 
led.t° An advertisement which contains mere expres- | 
sion of the manufacturer’s opinion as to the product 
advertised does not violate the statute;11 nor does 
a slight pictorial exaggeration of the qualities of the 
In determining whether purchasers were 


ceive.® 


article.12 


man & Co. v. Federal Trade Com- 
mission, 87 F.(2d) 59. (10) Issuance 
by the producer of moving picture 
films, engaged in competition with 
other corporations, persons, and part- 
nerships similarly engaged, of old 
pictures under new titles and adver- 
tising them as new pictures never be- 
fore exhibited, is “unfair competi- 
tion,’”’. within the Federal Trade Act. 
Fox Film Corporation v. Federal 
Trade Commission, 296 F. 353. 


6. Berkey & Gay Furniture Co. 
v. Federal Trade Commission, 42 F. 
(2d) 427. 


7. Arnold Stone Co. v. Federal 


Trade Commission, 49 F.(2d) 1017; 


Federal Trade Commission v. Ameri- 
ean Snuff Co., 38 F.(2d) 547. 


[a] Illustration.—The federal 
trade commission’s order that a 
leather company selling to shoe man- 
ufacturers desist from using the 
trade-name ‘‘Kaffor-Kid” on _ calfskin 
leather was not warranted, where 
there was no proof that ultimate pur- 
chasers were misled. Ohio Leather 


Co. v. Federal Trade Commission, 45. 


F.(2d) 39. 


8. Federal Trade Commission Vv. | 


Balme, 23 F.(2d) 615 [cert den 48 
S.Ct. 560, 277 U.S. 598, 72 L.Ed. 1007]. 


9. Berkey & Gay Furniture Co. v. 
Federal Commission, 42 F.(2d) 427. 


10. Federal Trade Commission v. 
Winsted Hosiery Co., 42 S.Ct. 384, 
258 U.S. 483, 66 L.Ed. 729 [rev 272 
F. 957]; Marietta Mfg. Co. v. Fed- 
eral Trade Commission, 50 F.(2d) 641. 


[a]. Rule applied.—That the term 
“Philippine mahogany” has acquired 
a@ secondary meaning, to include 
woods not in the mahogany family, 
does not avoid a charge of deceiving 
the public, where the understanding 
that Philippine mahogany is not in 
fact mahogany is limited to dealers 
actually selling rough lumber. In- 
diana Quartered Oak Co. v. Federal 
Trade Commission, 26 F.(2d) 340 
[eert den 49 S.Ct. 25, 278 U.S. 623, 
73 L.Ed. 544). : 


11. Raladam Co. v. Federal Trade 
Commission, 42 F.(2d) 430 [aff 51 
S.Ct. 587, 283 U.S. 643, 75 L.Hd. 1324, 
motion gr 51 S.Ct. 652, 75 L.Ed. 1475, 
and motion den 52 S.Ct. 14]. 


12. Ostermoor Co. v. Federal 
Trade Commission, 16 F.(2d) 962, 51 


A.L.R. 327. : 
7 [a] “he time-honored custom of 


at least merely slight puffing, unlike 
the clear misrepresentation of the 


AND UNFAIR COMPETITION 


character of goods . . .. has not 
come under a legal ban.’’ Ostermoor 
& Co. v. Federal Trade Commission, 
16 F.(2d)..962, 968, 51 A.L.R. 327. 


{b] Iustration.—Pictorial repre- 
sentations of the process of manu- 
facturing Ostermoor mattress, ex- 
aggerating expansion in the case of 
a completed mattress left open, is 
not unfair competition. Ostermoor & 
Co. v. Federal Trade Commission, 16 
F..(2d): 962).51. A.G.R. 327. 


13. Federal Trade Commission v. 
American Snuff Co., 38 F.(2d) 547. 


14. Federal Trade Commission v. 
Curtis Pub. Co.; 48°Sict. 210,-.260> WU. 
S. 568, 67 L.Hd. 408 [aff 270 F. 881]. 


15. Kinney-Rome Co. v. Federal 
Trade Commission, 275 F. 665, 18 A. 
L.R. 542. 


16. T. C. Hurst & Son v. Federal 
Trade Commission, 268 F. 874. 


17. See cases infra this note. 


[a] Acts held to constitute unfair 
methods of competition.—(1) The 
Sale at the same time of a cyclopedia 
under two different names is an un- 
fair method of competition which the 
federal trade commission may pre- 
vent. Consolidated Book Publishers 
v. Federal. Trade Commission, 53 F. 
(2d) 942 [cert den 52 S.Ct. 579]. (2) 
Attempts by an association of har- 
ness manufacturers and by a saddle 
maker’s association to coerce the sep- 


| aration of the wholesale and retail 


harness dealers, by refusing to recog- 
nize those who engage both in the 
wholesale and retail trade as author- 
ized jobbers, and to prevent the sale 
by manufacturers of accessories to 
such persons, are.unlawful, and may 
be restricted by order of the federal 
trade commission. National Harness 
Mfrs.’ Ass’n v. Federal Trade Com- 
mission; 268 F. 705. . (3) Other in- 
stances of methods held unfair. 
Consolidated Book Publishers v. Fed- 
eral Trade Commission, 53 F.(2d) 942, 
supra; Cream of Wheat*Co. v. Fed- 
eral Trade Commission, 14 F.(2d) 40; 
Chamber of Commerce of Minneapo- 
lis v. Federal Trade Commission, 13 
F.(2d) 673. 


18. See cases infra this note. 


[a] Acts held not to constitute 
unfair methods of competition.—(1) 
Where a magazine publisher had 
built up an extensive circulation by 
the employment of schoolboys as 


salesmen, and an essential element of 


the system was the use of district 
agents, appointed to receive the mag- 
azines from the publisher and dis- 
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| misled by a change in the label on an article, made 
years before, the facts as they were when the pro- 
ceedings were begun must be considered, rather 
than those of an earlier time.?2 


‘Employment of, or gratuities to, agent. The mere 
employment of competent agents obligated to de- 
vote their time and attention to developing the prin- 
cipal’s business to the exclusion of all others does 
not amount to unfair trade practice within the mean- 
ing of the statute,1* and the same is true of the 
act of a manufacturer in giving premiums to the sales- 
men of retailers, to induce them to push the sale of 
the manufacturer’s goods.1® 
has power to decide that gratuities or allowances by 
a merchant to an employee or agent of a customer, 
without the knowledge or consent of the employer, 
are unfair, and may issue a cease and desist order.1® 


But the commission 


Other cases in which the acts complained of were 
held to constitute’’ or not to constitute!® unfair 


tribute them to the boy salesmen, and 
to recruit and train the boys, the in- 
sertion in the contract appointing 
such district agents of a clause pro- 
hibiting them from wholesaling oth- 
er magazines without the written 
consent of the publisher, which 
clause had never been enforced,. ex- 
cept against two competing publish- 
ers, who had endeavored to reap the 
benefit of the first publisher’s organi- 
zation by inducing its district agents 
to distribute the competing maga- 
zines to the boys, was not unfair com- 
petition, and cannot be prohibited by 
the federal trade commission. Cur- 
tis Pub. Co. v. Federal Trade Com- 
mission, 270 F. 881 [cert gr 41 S.Ct. 
625, 256 U.S. 688, 65 L.Ed. 1172, awd 
aff 43 S.Ct. 210, 260 U.S. 568; 67 L.. 
Ed. 408]. (2) Evidence introduced 
before the trade commission that 
there waS a magazine distributing 
agency, through whom the competi- 
tors of the publisher whose practices 
were under investigation could dis- 
tribute their periodicals to all retail 
dealers throughout the country, 
shows that the clause in the contract 
appointing district agents which re- 
stricted such agents from wholesal- 
ing competing magazines without the 
consent of the appointing publisher 
did not prevent the distribution of 
the competing magazines. Curtis 
Pub. Co. v. Federal Trade Commis- 
sion, supra. (3) The acts of defend- 
ants in sending reports to ‘their sales- 
men regarding competitors and cus- 
tomers, received from a mercantile 
agency, in regular routine, showing 
that a bankruptcy petition was filed 
against a competitor was not unfair 
competition, even if the salesmen us- 
ed the information. Philip Carey 
Mfg. Co. v. Federal Trade Commis- 
sion, 29 F.(2d) 49. (4) Sales talks of 
solicitors for a portrait company en- 
gaged in making and selling family 
portraits to customers, whereby, by 
means of false statements as to the 
customary price charged and by 
drawings in which the customer re- 
eeives a trade check.applicable in 
payment of his order, it is sought ito 
make him believe that he is getting 
his work for less than the usual price, 
is not a deceit which injures the cus- 
tomer or competitors, and not such ag 
to authorize a ‘“‘desist” order by the 
federal trade commission. Chicago 
Portrait Co. v. Federal Trade Com- 
mission, 4 F.(2d) 759 [cert den 46 S. 
Ct. 19, 269 U.S. 556, 70 L.Ed. 409]. 
(5) The act of a company having 
substantially complete monopoly of 
the sale of cinématograph film tin the 
United States, and having corporate 


590 [63 C.J.] 
methods of competition in commerce, within the 
meaning of the Federal Trade Commission Act, ap- 
pear in the notes. 


[§ 295] (2) Refusing To Buy or Sell, and Fixing 
Prices.1° In the absence of anything to show a mo- 
nopoly, a private merchant, acting in good faith, may 
properly refuse to sell closely associated articles, 
except in conjunction, without violating the Federal 
Trade Commission Act, prohibiting unfair methods 
of competition.2° The refusal of a chamber of com- 
merce conducting a grain market to supply its daily 
market quotations to a competing concern formed 
for the purpose of destroying and replacing the 
chamber, or to an association which organized the 
competing concern, and its members, 1s not an un- 
fair method of competition.?!_ So a wholesaler’s re- 
fusal to purchase further from a manufacturer un- 
less the manufacturer discontinues sales to a competi- 
tor is not an unfair method of competition, where 
no element of conspiracy is involved.2?, A manu- 
facturer may, without violating the statute, select 
his own customers and refuse to sell to particular 
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persons for reasons sufficient to himself,?* but can- 
not combine and agree with others not to trade with 
particular customers.24 He may, without being 
guilty of unfair methods of competition, prescribe 
conditions under which he will deal with jobbers 
or retailers,2> and afhnounce in’ advance the prices 
at which his goods may be resold, and refuse to deai 
with wholesalers or retailers who do not conform 
to such prices, provided he does not enter into any 
agreement which obligates such purchasers to ob- 
serve specified prices of resale.2*> So a manufacturer 
selling to wholesalers and retailers may allow to 
wholesalers a discount which is denied to retailers, 
in the absence of any attempt to fix resale prices, or 
any discrimination between wholesalers or between 
retailers.27* But a system of merchandizing which 
goes beyond a simple refusal to sell goods to dis- 
tributors who will not sell them at stated prices, and 
by contracts or combinations, express or implied un- 
duly hinders the free and natural flow of commerce 
in the channels of interstate trade, constitutes un- 
fair methods of competition which the commission 


power to do so, in equipping itself 
for or to enter on the business of 
making pictures to meet competition 
from the importation and use of for- 
eign raw film, ete., constitutes “un- 
fair competition” within Federal 
‘Trade Commission Act § 5 (Comp. St. 
§ 8836e) and hence the federal trade 
commission unlawfully ordered the 
company to divest itself of factories 
and laboratories so acquired. East- 
man Kodak Co. v. Federal Trade 
Commission, 7 F.(2d) 994 [cert gr 
+ S.ct. 102, 269 U.S. 546, 70 L.Ed. 
404, and aff 47 S.Ct. 688, 274 U.S. 619, 
71 L.Ed. 1238]. (6) Nor did the act 
of such company in agreeing with ex- 
isting picture makers to abstain from 
active competition if the latter would 
continue to buy American film, which 
combination was directly intended to 
keep foreign film out of the coun- 
try, constitute ‘unfair competition,” 
within the statute. Hastman Kodak 
Co. v. Federal Trade Commission, su- 
pra. (7) Where distributors of gas- 
oline leased for a nominal rental the 
devices for distributing the gasoline 
at fillimg stations on which they had 
marked the brand of their gasoline, 
the requirement that the retailer 
should not distribute through such 
device any gasoline except that sup- 
plied by the distributor, without a 
requirement that the retailer could 
not lease similar devices from rival 
distributors, was not an “unfair 
method of competition,’ which could 
be prevented by the federal trade 
commission, especially in view of the 
fact that supplying, from a pump 
marked with the name of one brand 
of gasoline, gasoline of a different 
brand would be a deception of the 
buying public. Standard Oil Co. of 
New York vy. Federal Trade Commis- 
sion; 278 By 478) 17 \AVL.R. 389.) (8) 
Other instances of methods held not 
unfair. Federal Trade Commission 
v. Sinclair Refining Co., 43 S.Ct. 450, 
261 U.S. 463, 67 L.Ed. 746 [aff 276 F. 
686, 282 F. 81]; John C, Winston Co. 
v. Federal Trade Commission, 3 F. 
(2d) 961 [cert den 46 S.Ct. 19, 269 U. 
S. 556, 70 L.Ed. 409]. 


19. As violation of anti-trust laws 
see Monopolies § 119 et seq. 


20. Federal Trade Commission v. 
Gratz, 40 S.Ct. 572, 253 U.S. 421, 64 
L.Ed. 993 [aff 258 F. 314, 169 C.C.A. 


will restrain.” 


330, 11 A.L.R. 793]. 


[a] “Tying” contracts are not un- 
lawful as opposed to public policy 
per se, but only when insisted on in 
sale by a corporation which has a 
monopoly. Federal Trade Commis- 
Sion v. Paramount Famous-Lasky 
Corporation, 57 F.(2d) 152. 


[b] Rule applied to refusal to sell 
steel ties used for binding bales of 
cotton, except in conjunction with 
jute bagging used to wrap such bales. 
Federal Trade Commission v. Gratz, 
40 S.Ct. 572, 253 U.S: 421, 64 L.md. 
993 [aff 258 F. 314, 169 C.C.A. 330, 11 
ACER. “79395 


21. Chamber of Commerce of Min- 
neapolis v. Federal Trade Commis- 
Sion, 13 F.(2d) 673. 


22. Federal Trade Commission v. 
Raymond Bros.-Clark Co., 44 S.Ct. 
162, 263 U.S. 565, 68 L.Ed. 448, 30 A. 
L.R. 1114 [aff 280-F. 529). 


23. Western Sugar Refinery Co. v. 


Boaeal Trade Commission, 275 F. 
[a]. Distributor of moving picture 


films may select his own customers 
and sell such quantities at given 
prices, or refuse to sell to any par- 
ticular person for personal reasons, 
without being subject to a charge of 
unfair competition. Federal Trade 
Commission v. Paramount Famous- 
Lasky Corporation, 57 F.(2d) 152. 


24. Western Sugar Refinery Co. v. 
Peete Trade Commission, 275 F. 


25. Harriet Hubbard Ayer, Inc. v. 
Federal Trade Commission, 15 F.(2d) 
274, 277 [cert den 47 S.Ct. 478, 273 U. 
S. 759, 71 L.Ed. 878]. 


“As long as the manufacturer does 
not monop@lize his line of products 
and use unfair or fraudulent meth- 
ods, he should be permitted to exer- 
cise the privilege which the law ac- 
cords him of selecting his customers, 
and refusing to sell to customers who 
undermine the market by becoming 
price cutters. He should not be 
hampered in conducting his legiti- 
mate business. Section 5 of the act 
does not give the Federal Trade Com- 
mission power to thus regulate trade 
policy. It is only where the practic- 
es amount to fraud in regard to some 


public or private right. It is then 
that an unfair method in competition 
is established.”’ Harriet Hubbard 
Ayer, Inc. v. Federal Trade Commis- 
sion, supra. 


26. Shakespeare Co. v. Federal 
Trade Commission, 50 F.(2d) 758. 


[a] Manufacturer may refuse to 
sell tc jobbers who make it a prac- 
tice to sell to retailers at a price 
which makes it impossible for the 
jobbers to carry on the business with 
reasonable profit, and tends to de- 
moralize the trade. Shakespeare Co. 
v. Federal Trade Commission, 50 F. 
(2a) 758; Harriet Hubbard Ayer, Inc. 
v. Federal Trade Commission, 15 F. 
(2a) 274 [cert den 47 S.Ct. 473, 273 
U.S. 759, 71 L.Ed. 878]; Toledo Pipe- 
Threading Mach. Co. v. Federal Trade 
Commission, 11 F.(2d) 337; Ameri- 
can Tobacco Co. v. Federal Trade 
Commission; 9 F.(2d) 570 [cert gr 46 
S.Ct. 349, 270 U.S. 638,. 70 L.bdas 774 
and aff 47 S.Ct. 663, 274 U.S. 548, 71 
L.Ed. 1193]. 


Fixing prices as violation of anti- 
trust laws see Monopolies §§ 123-127. 


27. Mennen Co. v. Federal Trade 
Commission, 288 F. 774, 30 A.L.R. 
1120 [cert den 43 S.Ct. 705, 262 U.S. 
759, 67 L.Ed. 1219). 


28. Federal Trade Commission v. 
Beech-Nut Packing Co., 42 S.Ct. 150, 
257 U.S. 441, 66 L.Ed. 307, 19 A.L.R. 
882 [rev 264 F. 885]; Shakespeare Co. 
v. Federal Trade Commission, 50 F. 
(2a) 758; Moir v. Federal Trade 
Commission, 12 F.(2d) 22; Toledo 
Pipe-Threading Mach. Co. v. Federal 
Trade Commission, 11 F.(2d) 387. 


“It seems unnecessary to dwell up- 
on the obvious difference between the 
situation presented when a manufac- 
turer merely indicates his wishes 
concerning prices and declines fur- 
ther dealings with all who fail to 
observe them, and one where he en- 
ters into agreements—whether ex- 
press or implied from a course of 
dealing or other circumstances—with 
all customers throughout the differ- 
ent states which undertake to bind 
them to observe fixed resale prices. 
In the first, the manufacturer but ex- 
ercises his independent discretion 
concerning his customers and there 
is no contract or combination which 
imposes any limitation on the pur- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 296-298) AND UNFAIR 

[§ 296] 3. Defenses. It is no defense to a pro- 
ceeding to compel defendant to cease unfair methods 
of competition that competitors are using the same 
unfair methods.?® Nor is the registration of a trade- 
mark in the patent office any protection against a 
proceeding by the trade commission where such trade- 
mark is in fact used falsely and as part of an un- 
fair method of competition.?° 


Discontinuance of unfair methods. The fact that 
defendant has discontinued the unfair methods of 
competition complained of,°! and has promised not 
to repeat the unlawful acts,3?? does not prevent the 
issuanee of a desist order, since the commission is 
not bound to assume that the unfair acts will not 
be resumed;** and this is especially true where de- 
fendant contends that the act creating the commis- 
sion is unconstitutional, or, if valid, had not been 
infringed.** On the other hand it has been held 
that an order to desist from certain practices is not 
warranted where defendant, on advice of counsel, 
abandoned such practices before the filing of the 
complaint, and offered to stipulate that it would 
never resume them.?> 


The dissolution of a voluntary unincorporated as- 
sociation does not deprive the commission of ju- 
risdiction to compel discontinuance of unfair meth- 
ods of competition, where everything that the mem- 
bers did when they met together as an association 
they could do as well after the association was dis- 
solved.?® 


[§ 297] C. Proceedings and Review—1. Proceed- 


chaser. In the second, the parties are 
combined through agreements de- 
signed to take away dealers’ control 
of their own affairs and thereby de- 
stroy competition and restrain the 


fair trade 
Co. v. 


F.(2d) 758. 


free and natural flow of trade 
amongst the states.” United States 
v. A. Schrader’s Son, Inc., 40 S.Ct. 


251; 253, 252 U.S. 85, 64 L.Ed. 471 [a} 


that product would not be sold be- 
low minimum price amounted to “un- 
practice.” 
Federal Trade Commission, 50 


29. Ohio Leather Co. v. Federal 
Trade Commission, 45 F.(2d) 39. 


Chamber of commerce con- 
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ings before Commission—a. In General. The pro- 
ceedings before the federal trade commission need 
not have all the formality of judicial procedure, but 
may be informal, and, if suited to the matter in- 
volved, rather summary,?7 but there must be a 
reasonable time and place for hearing,*?® reasonable 
notice to interested parties,?® and a reasonable op- 
portunity for presentation of such evidence and argu- 
ment as are appropriate to the proceeding.*® A reso- 
lution that the commission had reason to believe that 
defendant has violated the statute, and that the pro- 
ceeding by the commission would be to the interest 
of the public, is a sufficient basis for the jurisdic- 
tion of the commission.*! Under the provisions of 
the act that the commission may, by one or more of 
its members, prosecute any inquiry necessary to 
its duties in any part of the United States, and au- 
thorizing a member of the commission to sign sub- 
ponas, administer oaths, summon witnesses, and re- 
ceive evidence, the fact that a commissioner took 
evidence and made a report without recommenda- 
tion does not disqualify him from participating in 
the decision rendered by the commission.*2 The only 
relief against unfair competition provided by the 
Federal Trade Commission Act is before the commis- 
sion in the first instance, and the act affords no 
support for a bill in equity.*? 


[§ 298] b. Parties. A person deeming himself 
agerieved by the use of unfair methods of competi- 
tion cannot institute a complaint before the commis- 
sion against the wrongdoers, nor may the commis- 
sion authorize him to do so,** but he may bring the 


34. Sears, Roebuck & Co. v. Fed- 
eral Trade Commission, 258 KF. 307, 
169 C.C.A.. 323, 6 A.T.R. 1358. 


35. John C. Winston Co, v. Fed- 
eral Trade Commission, 3 F.(2d) 961 
[cert den 46 S.Ct. 19, 269 U.S, 556, 
70 L.Ed. 409]. 


36. American Tobacco Co. v. Fed- 
eral Trade Commission, 9 F.(2d) 570 


Shakespeare 


[quot Moir v. Federal Trade Com- 
mission, 12 F.(2d) 22, 28]. 


[a] Tllustration.—A system of 
merchandising employed by a manu- 
facturer of food and other products, 
under which distributors of its prod- 
ucts not maintaining the resale pric- 
es fixed by it were subject to be re- 
ported to it by special agents or oth- 
er dealers, and to be enrolled on a 
list of price cutters, to whom goods 
would not be sold until their records 
were cleared by means of satisfac- 
tory assurances that they would not 
resell the goods, except at suggested 
prices, and would refuse to sell to 
distributors who did not maintain 
such prices, so prevents competition 
as to authorize the federal trade 
eommission to order a discontinuance 
of the practice of reporting the 
names of dealers not observing resale 
prices and enrolling their names on 
jists of undesirable purchasers, etc., 
employing salesmen or agents to re- 
port dealers not observing such _ re- 
sale prices, etc., utilizing members 
and symbols marked on cases con- 
taining its products, with a view to 
ascertaining the names of dealers not 
observing its prices, or utilizing any 
other equivalent coédperative means 
of accomplishing the maintenance of 
prices fixed by it. Federal Trade 
Commission vy. Beech-Nut Packing 
Co, 42..S.Ct,- 150, 257 U.S. 441, 66°L. 
Ed. 307. 


[b] Promises or assurances re- 
quired of dealer by manufacturer 


ducting grain market is not justified 
in employing false and misleading 
propaganda against a competing con- 
cern because of the use of similar 
means against it by such competitor. 
Chamber of Commerce of Minneapo- 
lis v. Federal Trade Commission, 13 
F.(2d) 673. 


30. Federal Trade Commission v. 
Kay, 35 F.(2d) 160 [cert den 50 S.Ct. 
463, 281 U.S. 764, 74 L.Ed. 1173]. 


31. Lighthouse Rug Co. v. Feder- 
al Trade Commission, 35 F.(2d) 163; 
Arkansas Wholesale Grocers’ Ass’n 
v. Federal Trade Commission, 18 F. 
(2d) 866 [cert den 48 S.Ct. 30, 275 
U.S. 533, 72 L.Ed. 411]; Chamber of 
Commerce of Minneapolis v. Federal 
Trade Commission, 13 F.(2d) 673; 
Juvenile Shoe Co. v. Federal Trade 
Commission, 289 F. 57 [cert den 44 
S.Ct. 34, 263 U.S. 705, 68 L.Ed. 516]; 
Guarantee Veterinary Co. v. Federal 
Trade Commission, 285 F. 853. 


32. Moir v. Federal Trade 
mission, 12 F.(2d) 22; Fox 
Corporation v. Federal Trade 
mission, 296 F. 353. 


33. Arkansas Wholesale Grocers’ 
Ass’n v. Federal Trade Commission, 
18 F.(2d) 866 [cert den 48 S.Ct. 30, 
275 U.S. 533, 72 L.Ed. 411]; Juvenile 
Shoe Co. v. Federal Trade Commis- 
sion, 289 F. 57 [cert den 44 S.Ct. 34, 
263 U.S. 705, 68 L.Ed. 516]; Guaran- 
tee Veterinary Co. v. Federal Trade 
Commission, 285 F. 853. 


Com- 
Film 
Com- 


[cert gr 46 S.Ct. 349, 270 U.S. 638, 70 
L.Ed. 774, and aff 47 S.Ct. 663, 274 
U.S. 543, 71 L.Ed. 1193. 


37. Chamber of Commerce of 
Minneapolis v. Federal Trade Com- 
mission, 13 F.(2d) 673. : 


38. Chamber of Commerce of Min- 
neapolis v. Federal Trade Commis- 
sion, supra. 


39. Chamber of Commerce of Min- 
neapolis v. Federal Trade Commis- 
sion, supra. 


40. Chamber of Commerce of Min- 
neapolis v. Federal Trade Commis- 
sion, supra. 


41. EFederal Trade Commission v. 
Klesner, 50 S.Ct. 1, 280 U.S. 19, 74 
L.Ed. 138, 68 A.U.R. 838 [aff 58 App. 
D.C. 100, 25 F.(2d) 524]. 


42. J. W. Kobi Co. v. Federal 
Trade Commission, 23 F.(2d) 41. 


43. Moore v. New York Cotton 
Exchange, 46 S.Ct. 367, 270 U.S. 593, 
70 L.Ed. 750, 45 A.L.R. 1370 [aff 296 
By -6l- (att -291-) By 681). 


44. Federal Trade Commission v. 
Klesner, 50 S.Ct. 1, 280 U.S. 19,74 
L.Ed. 138, 68 A.L.R. 838 [aff 58 App. 
D.C. 100, 25 F.(2d) 524]; Federal 
Trade Commission v. Gratz, 258 F. 
S14. 169 26. CuAty 330) tls Aluka 
[cert gr 40 S.Ct. 138, 250 U.S. 657, 63 
L.Ed. 11938, and aff 40 S.Ct. 572, 253 
U.S. 421, 64 L.Ed. 993]. 
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matter to the commission’s attention and request it 
to file a complaint.4® The former owner of a busi- 
ness, who had, before suit, transferred such business 
to a corporation is improperly joined as defendant 
in proceedings to compel cessation of unfair methods 
of competition, even though he owns practically all 
of the common stock of the corporation.*® Although’ 
the president and manager of an association, who 
individually did none of the acts complained of, 
is not a necessary party to the proceeding against 
the association,*7 he cannot complain because he 
was made a party.*8 While the proceedings before 
the commission are not amenable to the equity rule 
permitting one or more parties to defend for all 
members of a class,*® yet, where there is a common 
or general interest, and such a number of individ- 
uals as to make it impracticable to bring all be- 
fore the commission, the commission may follow the 
procedure pertaining to judicial proceedings, and 
bring in one or more members of the class.°° 


[§ 299] c. Pleadings and Evidence. The com- 
plaint filed by the commission is the basis of the 
proceeding,*! and the facts alleged therein must show 
unfair methods of competition,°? by definite allega- 


45. Federal Trade Commission v. 
Kilesner, 50 S.Ct. 1, 280 U.S. 19, 74 
L.Ed. 138, 68 A.L.R. 838 [aff 58 App. 
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t 


ae 


tions.®? Conclusions of law should not be pleaded.*+ 


Evidence. While the commission is concerned 


only with interstate commerce,°® it may, neverthe- 


less, where the evidence shows a uniform plan of 


unfair practice on the part of defendant in selling 


its goods, receive testimony as to intra-state sales, 
to show the course of business in interstate com- 
merce.®® Evidence, even though legally incompetent, 


should be received and considered by the commis- 
sion, if it is of the kind that usually affects fair- 


‘important affairs.°* 


minded men in the conduct of their daily and more 
A general merchandizing plan 
charged as unfair may be proved by evidence of in- 


_ dividual trangactions,®* but evidence of methods em- 


. ployed by others is properly exeluded.®® 


The ac- 


| ceptance or exclusion of testimony of witnesses vio- 
' lating the rule excluding witnesses before the exam- 


' the commission.*° 


iner during the hearing is within the discretion of 
It is for the commission to de- 


. termine in the first instance,®! subject to review by 


bagging and their selling and distrib- 
uting agents, with the purpose and 
effect of discouraging and 


the circuit court of appeals,®? whether the acts 
charged constitute a violation of the statute. The 
determination of the commission must be based on 
substantial evidence,®* the weight to be given to the 


61. Federal Trade Commission v. 
Beech-Nut Packing Co., 42 S.Ct. 150, 


stifling | 257 U.S. 441, 66 L.Ed. 307, 19 A.L.R. 


[8§ 298-299 


D.C. 100, 25 F.(2d) 524]. 


46. Ostermoor & Co. v. Federal 
Trade Commission, 16 F.(2d) 962, 51 
AVL.R. 327. 


47. Guarantee Veterinary Co. 
pa Trade Commission, 285 
5 . . 


48. Guarantee Veterinary Co. v. 
| Federal Trade Commission, supra. 


49. Chamber of Commerce. of 
Minneapolis v. Federal Trade Com- 
mission, 13 F.(2d) 673. 


Equity rules as to parties in feder- 
al courts see Equity § 350. 


50. Chamber of Commerce of 
Minneapolis v. Federal Trade Com- 
mission, 13 F.(2d) 673. 


[a] Illustration. — The federal 
trade. commission has jurisdiction 
over members of a chamber of .com- 
merce cenducting a grain market, 
‘and composed of five hundred and 
ninety members, although only thir- 
teen representative members were 
served with notice of the complaint. 
Chamber of Commerce of Minneapo- 
lis v. Federal Trade Commission, 13 
F.(2d) 673. 


51. American Tobacco Co. v. Fed- 
eral Trade Commission, 9 F.(2d) 570 
[eert gr 46 S.Ct. 349, 270 U.S. 638, 
70 L.Ed. 774, and aff 47 S.Ct. 6638, 274 
U.S. 543, 71_L.Ed. 1193]; Heuser v. 
pee cee Trade Commission, 4 F.(2d) 


52. Federal Trade Commission v. 
Gratz, 40 S.Ct. 572, 253 U.S. 421, 64 
L.Ed. 993 [aff 258 F. 314, 169° C.C.A. 
330, 11 A.L.R. 793]; Federal Trade 
Commission v. Balme, 23 F.(2d) 615 
[eert den 48 S.Ct. 560, 277. U.S, 598, 
72 L.Ed. 1007]; American Tobacco 
Co. v. Federal Trade Commission, 9 
F.(2d) 570 [cert gr 46 S.Ct. 349, 270 
U.S. 638; 70 L.Ed. 774, and aff 47 S.Ct. 
663, 274 U.S. 543, 71 L.Bd. 1193], 


[a] Complaint held insufficient.— 
A complaint filed by the federal 
trade commission under Act Sept. 26, 
1914 § 5 (Comp. St. § 8836e), charg- 
ing that sellers of cotton ties and 


Vv. 
FE. 


"Trade Commission, 299 F, 


competition in the sale of such bag- 
ging, had refused to sell ties, unless 
the purchaser would buy from them 
a corresponding amount of bagging, 
was insufficient to support an order 
to desist from such practice, where 
it did not intimate that they did not 
properly obtain their ties and bag- 
ging, or state the amount controlled 
by theni, or allege that they held a 
monopoly of either ties or bagging, 
or had ability, purpose, or intent to 
acquire one, or allege anything jus- 
tifying the conclusion that the public 
suffered injury; or ‘that competitors 
had reasonable ground for complaint. 
Federal Trade Commission v. Gratz, 
40 S.Ct. 572, 253 U.S. 421, 64 L.Ed. 
993 [aff 258 F. 314, 169 C.C.A. 330, 11 
ALE Re 1934. 


53. Arkansas Wholesale Growers’ 
Ass’n v. Federal Trade Commission, 
18 F.(2d) 866 [cert den 48 S.Ct. 30, 
275 U.S. 533, 72 L,Hd. 411]. 


54 Mennen Co. v. Federal Trade 
Commission, 288 F. 774, 30 A.L.R. 
1120 [cert den’ 43 S:Ct. 705, 262 U.S. 
759, 67 L.Hd. 1219]. - 


[a]. TMlustration.—An allegation 
that respondent’s practice of varying 
discounts tended unduly to hinder 
competition between. distributors of 
its products to retailers or directly 
to the consuming public is a plead- 
er’s conclusion.. Mennen Co. v. Fed- 
eral Trade Commission, 288 F. 774, 
30 A.L.R. 1120-[cert den 43 S.Ct. 705, 
262 U.S. 759, 67 L.Ed. 1219]. : 


55. See supra § 291. 


56. Hills Bros. v. Federal Trade 
Commission, 9 F.(2d) 481 [cert den 46 
S.Ct. 471, 270 U.S. 662, 70 L.Ed. 787). 


57. John Bene & Sons y. Federal 
468, 


58. Hills Bros. v. Federal Trade 
Commission, 9 F.(2d). 481 [cert den 
a ate 471, 270 U.S. 662, 70 L.Ed. 

Tels 


59. Hills Bros. v. Federal Trade 
Commission, supra, 


60. Federal Trade Commission vy, 
Goodgrape Co., 45 F.(2d) 70. 


882 [rev 264 F. 885, and cert gr 40 S. 
Ct. 584, 253 U.S. 482, 64 L.Ed. 1024]; 
Procter & Gamble Co. v. Federal 
Trade Commfssion, 11 F.(2d).47 [cert 
den 47 S.Ct. 106, 273 U.S. 717, 718, 71 
L.Ed. 856]. ; 


62. See infra § 301. 


63. Berkey & Gay Furniture Co. 
v. Federal Trade Commission, 42 F. 
(2d) 427; Philip Carey Mfg. Co. vy. 
rai Trade Commission, 29 F.(2d) 


[a]. Evidence held sufficient to 
sustain findings.—(1) Generally. 
Southern Hardware Jobbers” Ass’n vy. 
Federal Trade Commission, 290 F: 
773; Royal Baking Powder Co. v: 
Federal Trade Commission, *281 F. 
744; Wholesale Grocers’ Ass’n of El 
Paso, Tex. v. Federal Trade Commis- 
sion, 277 F. 657; Western Sugar Re- 
finery Co. v. Federal Trade Commis- 
sion, 275 F. 725; Sears, Roebuck & 
Co. v. Federal Trade Commission, 258 
Ei 807, 169) .C. GA. 2323).6) Aslan sos, 
(2) That an advertisement of de- 
fendant’s product was false. Guar-: 
antee Veterinary Co. v. Federal Trade 
Commission, 285 F. 853. (3)... That 
defendant’s method of advertising 
was misleading to the public and. un-. 
fair to other manufacturers. Royal 
Baking Powder Co. v. Federal Trade 
Commission, supra. (4) That de- 
fendant’s product sold as radium was 


not radium. Federal Trade.Commis-. 
sion v. Kay, 35 F.(2d) 160 [cert den. 


50 S.Ct. 463, 281 U.S. 764, 74 L.Ed. 
1173]. (5) That name ‘Duraleather” 
was trade-name of imitation leather. 
Masland Duraleather Co. v. Federal 
Trade Commission, 84 F.(2d)- 733. 
(6) That word “lighthouse” applied 
to rugs has secondary meaning that 
rugs were made by. blind. Light- 
house Rug Co. v. Federal Trade Com- 
mission, 35 F.(2d) 163. 


[b] Evidence held insufficient to 
sustain findings.—(1) Generally. 
Shakespeare Co. v. Federal Trade 
Commission, 50 F.(2d) 758; Berkey 
& Gay Furniture Co. v. Federal .Trade 
Commission, 42 F.(2d) 427; _Cham- 
ber of Commerce of Minneapolis v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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evidence,** together with the inferences reasonably 
to be drawn therefrom,** and the credibility of the 
testimony,°® being for the commission. 
based on evidence insufficient to sustain a finding 
against one of the defendants is erroneous as to 
him, even though the evidence is sufficient as against 


his codefendants.°7 
[§ 300] 2. Findings and Order. 


tial that the commission find specifically that it was 
acting in the public interest,®S and particularly in 
cases involving a direct restraint of competition, 
rather than unfair competition in the sense of “pass- 
ing off,” is an express finding of public interest 
unnecessary, since that conclusion follows as a mat- 
ter of law from the finding that the statute has been 
The order of the commission must be 
definite and certain,’® and not too broad.7! It must 


violated.®9 


Federal Trade Commission, 13 F.(2d) 
673; Hills Bros. v. Federal Trade 
Commission, 9 F.(2d) 481 [cert den 46 
S.Ct. 471, 270 U.S. 662, 70 L.Ed. 787]; 
Heuser v. Federal Trade Commission, 
4 F.(2d) 632; Western Sugar Re- 
finery Co. v. Federal Trade Commis- 
sion, 275 F. 725. (2) That corpora- 
tion threatening suits in connection 
with patents, but not suing, acted in 
bad faith. Flynn & Emrich Co. v. 
Federal Trade Commission, 52 F.(2d) 
836. (3) That there was a conspira- 
ey between tobacco manufacturer 
and wholesalers to engage in unfair 
competition. American Tobacco Co. 
v. Federal Trade Commission, 9 F. 
(2d) 570 [cert gr 46 S.Ct. 349, 270 U. 
S. 638, 70 L.Ed. 774, and aff 47 S.Ct. 
668, 274 U.S. 5438, 71 L.Ed. 1193]. (4) 
That defendant had made false rep- 
resentations as to competitor’s prod- 
uct. Philip Carey Mfg. Co. v. Fed- 
eral Trade Commission, 29 F.(2d) 49. 


64. Federal Trade Commission v. 
Pacific States Paper Trade Ass’n, 47 
S.Ct...255, 273.U.S. 52, 71. L.Hd. 534 
{rev in part 4 F.(2d) 457]; Federal 
Trade Commission v. Goodgrape Co., 
45 F.(2d) 70. 


65. Federal Trade Commission v. 
Pacific States Paper Trade Ass’n, 47 
S.Ct. 255, 273 U-S. 52, 71 L.Ed. 534 
{rev in part 4 F.(2d) 457]; Flynn & 
Pmrich Co. v. Federal Trade Com- 
mission, 52° B. (2d) 836; Federal 
Trade Commission v. Goodgrape Co., 
45 F.(2d) 70. 


66. Wholesale Grocers’ Ass’n of 
El Paso, Tex. v. Federal Trade Com- 
mission, 277 F. 657. 


67. Western Sugar Refinery Co. 
v. Federal Trade Commission, 275 F. 
725. ‘ 


4 


68. Moir v. Federal Trade Com- 
mission, 12 F.(2d) 22. 


[a] Where complaint recited that 
commission was acting in public in- 
terest, a finding that the method of 
competition employed was prohibited 
by the act included the question of 
public interest, and no specific finding 
thereon was necessary. Hills Bros. 
v. Federal Trade Commission, 9 F. 
(2a) 481 [cert den 46 S.Ct. 471, 270 U. 
S. 662, 70 L.Hd. 787]. 


69. Toledo Pipe-Threading Mach. 
Co. v. Federal Trade Commission, 11 
B..C2d)_ 337. 


70. Cream of ‘Wheat Co. v. Feder- 
al Trade Commission, 14 F.(2d) 40. 


[a] Order held indefinite.—An or- 
der of the federal trade commission, 
, requiring a manufacturer to desist 
from utilizing “any other equivalent 
co-operative means of accomplishing 
the maintenance of prices fixed by” 
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be based on the findings,7? and be supported by,7? 
and conform to,"* the complaint. 
1s unsupported by the evidence,*® and is inappropri- 
ate to remedy the alleged evil,’® is erroneous. A valid 
order must be complied with according to its terms,*7 
as properly construed.7® 


An order which 


An order prohibiting a 


manufacturer from using the word “naphtha” in 


It is not essen- 


facture.7® 


it, is too indefinite, and such as 
should be modified by a provision 
enumerating means not prohibited. 
Cream of Wheat Co. v. Federal Trade 
Commission, 14 F.(2d) 40. 


[b] Order held not indefinite.—J. 
W. Kobi Co. v. Federal Trade Com- 
mission, 23 F.(2d) 41; Arkansas 
Wholesale Grocers’ Ass’n v. Federal 
Trade Commission, 18 F.(2d) 866 
[cert den 48 S.Ct. 30, 275 U.S. 5338, 
72 L.Ed. 411]; Chamber of Com- 
merce of Minneapolis v. Federal 
Trade Commission, 13 F.(2d) 673. 


71. Eederal Trade Commission v. 
Morrissey, 47 F.(2d) 101; Southern 
Hardware Jobbers’ Ass’n v. Federal 
Trade Commission, 290 F. 773. 


[a] Order held sufficient.—W here 
the federal trade commission found 
that a jobbers’ association and its of- 
ficers and members were guilty of 
unfair competition in preventing 
manufacturers from dealing with co- 
operative jobbing companies, an or- 
der containing eleven paragraphs, 
each of which required the associa- 
tion to cease and desist from certain 
practices therein specified, was not 
too broad. Southern Hardware Job- 
bers’ Ass’n v. Federal Trade Com- 
mission, 290 F. 773. 


_72, Heuser v. Federal Trade Com- 
mission, 4 F.(2d) 632. 


[a] Findings held to support or- 
der.—The federal trade commission’s 
findings that a motion picture film 
producer reissued three old pictures 
under new titles as new photo plays, 
and advertised such pictures as new 
pictures not previously exhibited, and 
induced the public to believe them to 
be new pictures, supported an order 
to desist from reissuing old pictures 
under new titles as new pictures, as 
unfair competition. Fox Film Cor- 
poration v. Federal Trade Commis- 
sion, 296 F. 353: 


{[b] Findings held not to support 
order.—Where the complaint issued 
and served by the trade commission 
charged that letters sent by respond- 
ent warning of infringement of a pat- 
ent and threatening suits were not 
sent in good faith, with the intention 
of bringing suits, but for the purpose 
of injuring competitors, but no find- 
ing was made on such charge, an or- 
der to desist from threatening suits 
without intending in good faith to in- 
stitute such suits and without bring- 
ing such suits within a reasonable 
time was not warranted. Heuser v. 
Federal Trade Commission, 4 F.(2d) 
632. 

73. Li B. ‘Silver’ Co. v. Federal 


Trade Commission of America, 278 F. 
985 [motion den 292 F. 752]. 


advertising its product is not justified because, at 
the time of sale, the product did not contain at least 
one per cent of naphtha by weight, in view of the 
volatile nature of naphtha resulting in evaporation; 
the proper order should be based on the amount of 
naphtha placed in the product at the time of manu- 
Since the commission has no judicial 
powers,*° it cannot issue an order requiring a de- 
fendant to dispose of property acquired prior to any 
action by the commission.$1 


[a] Rule applied.—In an order is- — 
sued by the federal trade commis- 
Sion against a company engaged in 
the breeding and sale of hogs, a para- 
graph requiring it to desist from ad- 
vertising that two of its hogs weigh- 
ed two thousand eight hundred and 
six pounds, in such a way as to mis- 
lead a prospective purchaser to be- 
lieve those hogs were then or recent- 
ly had been in existence, was unsup- 
ported by the complaint, which con- 
tained no charge that respondent ad- 
vertised it had for sale the progeny 
of those hogs, and by the facts show- 
ing that the advertisement was first 
made in 1883, and that excessive 
weight hogs were not desirable or 
used for breeding purposes. lL. B. 
Silver Co. v. Federal Trade Commis- 
sion of America, 278 F. 985 [motion 
den 292 BF. 752]. 


Sufficiency of complaint generally 
see supra § 299. 


74 + EKederal Trade Commission v. 
Gratz, 40 S.Ct. 572, 253 U.S. 421, 64 
L.Ed. 993 [aff 258 F. 314, 169 C.C.A. 
330, 11 A.L.R. 793]; Western Sugar 
Refinery Co. v. Federal Trade Com- 
mission, 275 F. 725. 


75. Berkey & Gay Furniture Co. v. 
Federal Trade Commission, 42 F.(2d) 
427. 


76. Berkey & Gay Furniture Co. v. 
Federal Trade Commission, supra. 


(We 
Pure Silk Hosiery Mills, 
105. 


738. 
eral Trade Commission, 


Federal Trade Commission v. 
3 F.(2d) 


Fox Film Corporation v. Fed- 
296 BF. 53538. 


[a] Order constrned.—An order 
of the federal trade commission com- 
manding a manufacturer of moving 
picture films to desist from reissu- 
ing old films under new titles, as new 
pictures, and from advertising such 
pictures as pictures which have nev- 
er before been exhibited, does not 
prohibit the remaking of a photo 
play in which an entirely new cast is 
used, or an entirely new production 
is made, or where the original title 
is used, or reference made thereto in 
the advertising of the picture. Fox 
Film Corporation v. Federal Trade 
Commission, 296 F. 353. 


79. Procter & Gamble Co. v. Fed- 
eral Trade Commission, 11 F.(2d) 47 
feert "den 47 S:Ct! 106, 2730.8, 717, 
718, 71 L.Ed. 856]. 


80. See supra § 291. 


81. Federal Trade Commission ‘vy. 
Bastman Kodak Co., 47 S.Ct. 688, 274 
eee 619, 71 L.Ed. 1238 [aff 7 F.(2d) 
994]. 
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Modification of order. The commission may mod- 
ify its desist order in a proper case,®* even though 
several years have elapsed since the filing of the 
order,®? and though, in the meanwhile, defendant 
has changed the practice which formed the basis of 
the original order.*4 


Reopening order; injunction. An injunction will 
not lie to restrain the commission from reopening 
an order dismissing the proceedings in order to hear 
further testimony, since complainant has an ade- 
quate remedy by appearing and showing cause why 
the threatened order should not be entered, and, if 
such order is granted, by bringing proceedings in 
the circuit court of appeals to have it set aside.*® 


Effect of order. A proceeding before the com- 
mission results in an order which has no effect in 
itself, unless made operative by the circuit court of 
appeals,*® and the doctrine of res judicata has 
no application thereto.’* 


[§ 301] 3. Proceedings in Circuit Court of Ap- 
peals. Under the provisions of the act a review of 
the commission’s order to desist may be had in two 
ways: (1) If defendant fails to obey the order, the 


82. L. B. Silver Co. v. Federal 
Trade Commission of America, 289 


TRADE-MARKS, TRADE-NAMES, 


of the record in case its order is not 
obeyed, or defendant feels aggrieved 


Per a 


[§§ 300-301 


commission may apply to the circuit court of. ap- 
peals for its enforcement. (2) Defendant may him- 
self petition such court to set aside the order. In 
either case the court, on the filing of a transeript 
of the record, has jurisdiction, to enter a decree 
affirming, modifying, or setting aside the order. The 
jurisdiction of the circuit court of appeals is ex- 
clusive, and its decree is final, except that it shall 
be subject to review by the supreme court on cer- 
tiorari.8& The jurisdiction of the circuit court of 
appeals does not depend on the rank of the court, 
but on the terms of the statute, giving it special 
jurisdiction in these proceedings,*® and must be 
strictly pursued.2° Since the statute gives such 
court exclusive jurisdiction, a district court. has no 
authority to enjoin the commission from examin- 
ing the books and records of one charged with un- 
fair methods of competition.®°! It has been held in 
some cases that the jurisdiction of the cireuilt court 
of appeals is original, rather than appellate,®* that 
the proceedings in such court are of an equitable 
nature,®? that the court’s decree should be on the 
lines adopted by courts of equity on hearing suits 
for injunction,®* and that such decree may protect 
rights of parties in such form as will be enforce- 


denying motions to dismiss the pro- 
ceedings before the hearing seeks 


F. 985 [motion den 292 F. 752]. 


[a] Modification held proper.— 
Where the evidence before the trade 
commission showed an honest differ- 
ence of opinion between experts as 
to whether the stock from which re- 
spondent bred its hogs was a sepa- 
rate breed, or only a different strain 
of the same breed, a finding that an 
advertisement that it was a sepa- 
rate breed was false does not estab- 
lish unfair competition with breed- 
ers of the other breed, since dealers 
generally are familiar with the facts 
and would not be deceived thereby, 
and therefore an order requiring it 
to desist from making such state- 
ments in its advertisements will be 
modified by eliminating that provi- 
sion. L. B. Silver Co. v. Federal 
Trade Commission of America, 289 
F. 985 [motion den 292 F. 752]. 


83. Federal Trade Commission v. 
Kay, 35 F.(2d) 160 [cert den 50 S.Ct. 
463, 281 U.S. 764, 74 L.Ed.°1173]. 


84. Federal Trade Commission v. 
Goodgrape Co., 45 F.(2d) 70. 


85. Royal Baking Powder Co. v. 
Federal Trade Commission, 59 App. 
D.C. 70, 32 F.(2d) 966 [cert den 50 
S.Ct. 28, 280 U.S. 572, 74 L.Ed. 624]. 


Petition in circuit court of appeals 
to set aside order see infra § 301. 


86. Proper v. John Bene & Sons, 
295 EF. 729. 


87. Proper v. John Bene & Sons, 
supra. 


88. Federal Trade Commission 
Act § 5, USCA tit 15 § 45 [Comp. St. 
§ 8836e]. 


{a] Printing record.—(1) On pe- 
tition for review of an order of the 
federal trade commission, made un- 
der Act Sept. 26, 1914 § 5 [Comp. St. 
§ 8836e], Cir. Ct. of App. Rules, rule 
U9 202" Be xiii, 118 CiClA. oxili),, re- 
lating to the printing of the record 
in ordinary appellate cases, is not 
applicable, but Equity Rules, general 
rule 75 furnishes an analogy for the 
proper practice, and as the commis- 
sion is required to file a transcript 


by the same, it is sufficient if the pe- 
titioner prepare and serve on the 
commission a statement of those por- 
tions of the record which it deems 
should be printed, whereupon the 
commission may propose amend- 
ments, and, in case of disagreement, 
the matter shall be settled by the 
court. National Harness Mfrs.’ Ass’n 
v. Federal Trade Commission of U. 
S., 261 F. £70. (2) In view of the 
large amount of irrelevant matter in 
federal trade commission proceed- 
ings, and the fact that there is no 
statute nor rule of court regulating 
the printing of records of those pro- 
ceedings, printing in each case will 
be dealt with separately. Toledo 
Pipe-Threading Mach. Co. v. Federal 
Trade Commission, 6 F.(2d) 876. 


[b] Matters included in record.— 
(1), Findings or report of trial ex- 
aminer, in proceedings before the 
federal trade commission, need not 
ordinarily be included in the record 
on petition to review (Raladam Co, v. 
Federal Trade Commission, 42 F.(2d) 
430 [aff 51 S.Ct. 587, 283 U.S. 648, 75 
L.Ed. 1324, motion gr 51 S.Ct. 652, 75 
L.Ed. 1475, and motion den 52 S.Ct. 
14]), (2) unless the report and ex- 
ceptions are referred to in the com- 
mission’s findings and thereby adopt- 
ed by it (Algoma Lumber Co. v. Fed- 
eral Trade Commission, 56 F.(2d) 
774). (3) Whether such findings or 
report shall be included in the rec- 
ord certified by the commission rests 
in the sound discretion of the court. 
Algoma Lumber Co, v. Federal Trade 
Commission, Supra. 


{c] Affidavits supporting commis- 
sion’s petition for enforcement of or- 
der to cease unfair competition can- 
not be considered, and will be strick- 
en from the record. Federal Trade 
Commission v. Balme, 23 F.(2d) 615 
[cert den 48 S.Ct. 560, 277 U.S. 598, 
72 L.Ed. 1007]. 


89. Federal Trade Commission v. 
Balme, supra. 


[a] Certiorari.—A petition for 
writ of certiorari to review prelimi- 
nary orders of the trade commission 


certiorari as an original writ, which 
the circuit court of appeals has no 
jurisdiction to issue in a case where 
it is not in aid of appellate jurisdic- 
tion acquired or for the protection of 
appellate jurisdiction not yet acquir- 
ed, but which otherwise might be de- 
feated, and is not specifically author- 
ized by the Federal Trade Commis- 
sion Act. Chamber of Commerce of 
Minneapolis v. Federal Trade Com- 


“mission of the U. S., 280 F. 45. 


90. International Shoe Co. v. Fed- 
eral Trade Commission, 29 F.(2d) 
518 [cert den 49 S.Ct. 346, 279 U.S. 
849, 73 L.Ed. 993, and rev 50 S.Ct. 89, 
280 U.S. 291, 74 L.Ed. 431]; Federal 
Trade Commission v. Balme, 23 F.- 
(2a) 615 [cert den 48 S.Ct. 560, 277 
U.S. 598, 72 L.Ed. 1007]; Chamber of 
Commerce of Minneapolis v. Federal 
aa Commission of the U. S., 280 
™ 45. 


91. T. C. Hurst & Son v. Federal 
Trade Commission, 268 F. 874. 


92. Federal Trade Commission v. 
Balme, 23 F.(2d) 615 [cert den 48 
S.Ct. 560, 277 U.S. 598, 72 L.Ed. 1007]; 
Butterick Co. v. Federal Trade Com- 
mission, 4 F.(2d) 910; L. B. Silver 
Co. v. Federal Trade Commission, 292 
F. 752 [den motion 289 F. 985]. 


93. Chamber of Commerce of 
Minneapolis v. Federal-Trade Com- 
mission, 13 F.(2d) 673. 


94 L. B. Silver Co. v. Federal 
Trade Commission, 292 F. 752 [den 
motion 289 KF. 985]; Curtis Pub. Co. 
v. Federal Trade Commission, 270 F. 
881 [cert gr 41 S.Ct. 625, 256 U.S. 688,,. 
65 L.Ed. 1172, and aff 43 S.Ct. 210, 
260 U.S. 568, 67 L.Ed. 408]. 


[a] Injunction will not be grant- 
ed by the circuit court of appeals on 
application by the federal trade com- 
mission, where defendant is not con- 
tinuing or-threatening unlawful acts, 
since the commission ordered it to 
desist, and there is no reason to ap- 
prehend renewal of unlawful acts. 
L. B. Silver Co. v. Federal Trade 
Commission, 292 F. 752 [den motion 
289 FE. 985]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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able by it.°25 But the supreme court has held that 
a review of the commission’s order is appellate and 
revisory merely, and not an exercise of original juris- 
diction by the court itself,9® and that the court is 
limited to the question whether or not the commis- 
sion has properly exercised the administrative au- 
thority given it by the act, and may not sustain or 
award relief beyond the authority of the commis- 
sion.®7 A person not named in the commission’s 
desist order cannot maintain a petition to review the 
same.°S It will not be presumed that the commission 
proceeded erroneously and in excess of its powers, 
and thereby unnecessarily imposed on a party the 
expense of a hearing;®® and the commission, in is- 
suing a desist order, will be presumed to have acted 
in good faith. 


Objections not raised before commission. An ob- 
jection that the commission’s complaint is insuffi- 
cient may be taken in the first instance in the cir- 
cuit court of appeals;? but, where the petition filed 
by the commission did not charge fraud or bad 
faith on the part of defendant, and no proofs were 
taken on such question, it cannot be raised in the 
court of appeals.? 


Review of questions of fact. By the express pro- 
visions of the act the findings of the commission 
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as to the facts, if supported by testimony, are con- 
celusive.+ Under this provision a review of the find- 
ings is limited to a determination whether such find- 
ings are supported by substantial legal evidence,® and 
the court will not review the weight of the testi- 
mony nor decide disputed questions of fact. But it 
has power to examine the entire record to determine 
for itself whether the evidence supports the order of 
the commission,’ and whether there are material 
facts not reported;* and may set aside the order if 
it finds that it is not supported by the evidence.® 
If there is substantial evidence from which different 
conclusions might reasonably be drawn, the case 
should be remanded to the commission to make ad- 
ditional findings;?° but if, from all the circum- 
stances, it clearly appears that, in the interest of 
justice, the controversy should be decided without 
further delay, the court has full power to do so.11 


Review of questions of law. The ultimate question 
as to what constitutes “unfair methods of competi- 
tion” within the meaning of the act, and whether 
on the facts found there has been a violation of the 
law, is a question of law for the cireuit court of 
appeals,1? and this rule is not avoided by the com- 
mission’s stating as a finding of fact what is a mere 
conclusion of law.1* In determining whether defend- 


95. Butterick Co. v. Federal Trade | 836. 568, 67 L.Ed. 408 [aff 270 F. 881]. 
Commission, 4 F.(2d) 910. 5. Cream of Wheat Co. v. Federal 11. Federal Trade Commission v. 
[a] Rule applied.—Where a man-| Trade Commission, 14 F.(2d) 40;|Curtis Pub. Co., supra. 


ufacturer continues the practice of 
fixing the resale price of its goods, 
and requiring retail distributors to 
deal only in its patterns, in violation 
of Federal Trade Commission Act § 
5 [Comp. St. § 8836e], after being or- 
dered by the federal trade commis- 
sion to desist, the circuit court of ap- 
peals, on cross petition of the com- 
mission, will decree enforcement of 
the commission’s order as prayed. 
Butterick Co. v. Federal Trade Com- 
mission, 4 F.(2d) 910. 


96. Federal Trade Commission v. 
Eastman Kodak Co., 47 S.Ct. 688, 274 
ee 619, 71 L.Ed. 1238 [aff 7 F.(2d) 
994]. 


97. Federal Trade Commission v. 
Eastman Kodak Co., supra. 


98. Wholesale Grocers’ Ass’n of 
El Paso, Tex., v. Federal Trade Com- 
mission, 277 F. 657. 


99. Chamber of Commerce of Min- 
meapolis v. Federal Trade Commis- 
sion of the U. S., 280 F. 45. 


1. Federal Trade Commission v. 
Baltimore Paint & Color Works, 41 
F.(2d) 474. 


2. American Tobacco Co. v. Fed- 
eral Trade Commission, 9 F.(2d) 570 
[cert gr 46 S.Ct. 349, 270 U.S. 638, 70 
L.Ed. 774, and aff 47 S.Ct. 663, 274 U. 
S. 543, 71 L.Ed. 1193]. 


83. Raladam Co. v. Federal Trade 
Commission, 42 F.(2d) 430 [aff 51 S. 
Ct 587,288 U.S. 6438, 75 L.Wd. 1324, 
motion gr 51 S.Ct. 652, 75 L.Ed. 1475, 
and motion den 52 S.Ct. 14]. 


4 Federal Trade Commission Act 
§ 5, USCA tit 15 § 45 [Comp. St. § 
8836e]. 


[a] What is question of fact.— 
Whether methods employed by manu- 
facturer are in bad faith is a question 
of fact, and the finding of the com- 
mission in reference thereto is con- 
elusive. Flynn & Emrich Co. v. Fed- 
eral Trade Commission, 52 F.(2d) 


Chamber of Commerce of Minneapolis 
v. Federal Trade Commission of the 
United States, 280 F. 45. 


Sufficiency of evidence to support 
findings see supra § 299. 


6. Lighthouse Rug Co. v. Federal 
Trade Commission, 35 F.(2d) 163; 
Masland Duraleather Co. v. Federal 
Trade Commission, 34 F.(2d) 733; 
Philip Carey Mfg. Co. v. Federal 
Trade Commission, 29 F.(2d) 49; 
Indiana Quartered Oak Co. v. Federal 
Trade Commission, 26 F.(2d) 340 
[cert den 49 S.Ct. 25, 278 U.S. 623, 
73 L.Ed. 544]; Harriet Hubbard Ayer, 
Ine., v. Federal Trade Commission, 15 
F.(2d) 274 [cert den 47.S.Ct. 478, 273 
U.S. 759, 71 L.Ed. 878]; Chamber of 
Commerce of Minneapolis v. Federal 
Trade Commission, 13 F.(2d) 673; 
Moir v. Federal Trade Commission, 
12 F.(2d) 22; Procter & Gamble Co. 
v. Federal Trade Commission, 11 F. 
(2a) 47 [cert den 47 S.Ct. 106, 273 
U.S. 717, 718, 71 L.Ed. 856]; National 
Biscuit Co. v. Federal Trade Commis- 
sion, 299 F. 733 [cert den 45 S.Ct. 95, 
266 U.S. 613, 69 L.Ed. 468]; Western 
Sugar Refinery Co. v. Federal Trade 
Commission, 275 F. 725. 


7. Federal Trade Commission v. 
Paramount Famous-Lasky Corpora- 
tion, 57 F.(2d) 152; Moir v. Federal 


Trade Commission, 12 F.(2d) 22; 
John Bene & Sons v. Federal Trade 
Commission, 299 F. 468; Western 


Sugar Refinery Co. v. Federal Trade 
Commission, 275 F. 725. 


8. Federal Trade Commission v. 
Paramount Famous-Lasky Corpora- 
tion, 57-FA2d) 152; Curtis Pub. Co. 
v. Federal Trade Commission, 270 F. 
881 [eert gr 41 S.Ct. 625, 256 U.S. 
688, 65 L.Ed. 1172, and aff 43 S.Ct. 
210, 260 U.S. 568, 67 L.Ed. 408]. 


9. Federal Trade Commission v. 
Paramount Famous-Lasky Corpora- 
tion, 57 F.(2d) 152. 


10. Federal Trade Commission v. 
Curtis Pub. Co., 43 S.Ct. 210, 260 U.S. 


12. Federal Trade Commission v. 
Raladam Co., 51 S.Ct. 587, 283 U.S. 
643, 75 L.Ed. 1324 [aff 42 F.(2da) 430, 
motion gr 51 S.Ct. 652, 75 L.Ed. 1475, 
and motion den 52 S.Ct. 14]; Federal 
Trade Commission v. Curtis Pub. Co., 
43 S.Ct. 210, 260 U.S. 568, 67 L.EKd, 
408 [aff 270 F. 881]; Federal Trade 
Commission v. Gratz, 40 S.Ct. 572, 253 
U.S. 421, 64 L.Ed. 993 [aff 258 F. 314, 
169 C.C.A. 330, 11 A.L.R. 793]; Fed- 
eral Trade Commission v. Paramount 
Famous-Lasky Corporation, 57 F.(2d) 
152; Federal Trade Commission v. 
Balme, 23 F.(2d) 615 [cert den 48 S. 
Ct. 560, 277 U.S. 598, 72 L.Ed. 1007]; 
Cream of Wheat Co. v. Federal Trade 
Commission, 14 F.(2d) 40; Moir v. 
Federal Trade Commission, 12 F.(2d) 
22; American Tobacco Co. yv. Federal 
Trade Commission, 9 F.(2d) 570 [cert 
er 46 S.Ct. 349, 270 U.S. 638, 70 L.Ed. 
774, and aff 47 S.Ct. 663, 274 U.S. 543, 
71 L.Ed. 1193]; ‘National Biscuit Co. 
v. Federal Trade Commission, 299 F. 
733 [cert den 45 S.Ct. 95, 266-U.S. 
613, 69 L.Ed. 468]; L. B. Silver Co. v. 
Federal Trade Commission of Amer- 
ica, 278 F. 985 [motion den 292 F. 
752]; Western Sugar Refinery Co. v. 
Federal Trade Commission, 275 F. 725; 
Standard Oil Co. of New York v. Fed- 
eral Trade Commission, 273 F. 478, 17 
A.L.R. 389; Curtis Pub. Co. vy. Fed- 
eral Trade Commission, 270 F. 881 
[eert gr 41 S.Ct. 625, 256 U.S. 688, 65 
L.Ed. 1172, and aff 43 S.Ct. 210, 260 U. 
S. 568, 67 L.Ed. 408]. 


[a] Circuit court of appeals may 
correct law error in the federal trade 
commission’s order, its jurisdiction 
being original, and the Commission 
being purely a fact-finding body. 
Federal Trade Commission vy. Balme, 
23 F.(2d) 615 [cert den 48 S.Ct. 560, 
277 U.S. 598, 72 L.Ed. 1007]. 


13. National Biscuit Co: v. Federal 
Trade Commission, 299 F. 733 [cert 
den 45 S.Ct. 95, 266 U.S. 613,°69 L.Ed. 
468]; Standard Oil Co. of New York 
vy. Federal Trade Commission, 273 F. 
478, 17 A.L.R. 389. 


596 [63 C.J.] 
ant’s methods were unfair a decision in a private 
suit for unfair competition, instituted pending the 
proceedings before the trade commission, while not 
conclusive on the court in proceedings to review the 
order of the commission, should be considered, with 
a view to avoid conflicting holdings under substan- 
tially similar states of facts.1* The commission’s 
action authorizing the filing of a complaint, like 
its action in making an order thereon, is review- 
able.t° 


Review of competency of evidence. Error cannot 
ordinarily be assigned to the incompetency of the 
testimony before the commission, if the findings are 
supported by substantial competent testimony.*® 


Determination as to violation of commission’s or- 
der. On application by the trade commission to en- 
force its order to cease unfair methods of competi- 
tion, the jurisdiction of the circuit court of appeals 
depends on two things, first whether defendant has 
failed to obey the order, which is a question of fact,+” 
and second, whether such order is valid, which is a 
question of law.1® In such proceedings the first ques- 
tion to be determined is not whether there has been 
a violation of the ecommission’s order, but whether 
there has been a violation of law on which the order 
was based.1® On the other hand it has been held 
that the question whether there has been a failure 
to obey the order must be ascertained before the 
court can act on the merits of the application,”° 
and that such question should be’ referred to the 
commission.24_ A decree for enforcement of the 
desist order is warranted where the answer fails to 
show complete compliance with the order.?? 


14 Curtis Pub. Co. v. Federal [a] 


TRADE-MARKS, TRADE-NAMES, 


Thus the court will enter a[S. 160, 71 L.Ed. 978]. 


Sip ee Meo Ones ange er 


& 


Modification of order of commission. 
of the circuit court of appeals to modify the or- 
der of the commission includes the power to con- 
form the order in point of law to the pleadings and 
findings.” 

[§ 302] D. Investigation of, and Reports by, Cor- 
porations. In addition to the proceedings authorized 
by section 5 of the Federal Trade Commission Act,?* 
treated above,?° the act authorizes the commission. 
to gather and compile information concerning, and 
investigate from time to time, the business and con- 
duct of corporations, excepting banks, and common: 
carriers subject to the act to regulate commerce, and 
to do other specified acts in reference to such cor- 
porations.2® The commission is further authorized 
to examine any documentary evidence of a corpora- 
tion under investigation, and require, by subpena, 
the attendance of witnesses and the production of 
such documentary evidence. In ease of refusal to. 
obey a subpoena, the United States district courts. 
are given jurisdiction, on application of the attor- 
ney-general, at the request of the commission, to “is— 
sue writs of mandamus commanding any person or 
corporation to comply with the provisions of this 
Act or any order of the commission made in further-. 
ance thereof.”?7 The powers of the commission un- 
der such provisions are strictly limited by the terms 
thereof.?8 A ground must be laid for a demand of 
the commission that a private corporation produce 
certain records, and the demand must be reasonable, 
and some evidence of the materiality of the papers 
demanded must be produced before the corporation. 
can be compelled to comply.?® Although the lan- 


(3) Senate 


[§§ 301-302 


The power 


Trade Commission, 270 F. 881 [cert 
gr 41 S.Ct. 625, 256 U.S. 688, 65 L.Ed. 
1172, and aff 43 S.Ct. 210, 260 U.S. 
568, 67 L.Hd. 408]. 


15. Federal Trade Commission v. 
Kelsner, 50 S.Ct. 1, 280 U.S. 19, 74 L. 
Ed. 138, 68 A.L.R. 838 [aff 58 App.D.C. 
100, 25 F.(2d) 524]. 


16. Arkansas Wholesale Grocers’ 
Ass’n vy. Federal Trade Commission, 
18 F.(2d) 866 [cert den 48 S.Ct. 30, 
275 U.S. 538, 72 L.Ed. 411]; Hills 
Bros. v. Federal Trade Commission, 
9 F.(2d) 481 [cert den 46 S.Ct. 471, 
270 U.S. 662, 70 L.Ed. 787]. 


17. Federal Trade Commission v. 
American Snuff Co., 38 F.(2d) 547. 


18. Federal Trade Commission v. 
American Snuff Co., supra. 


19. Federal Trade Commission v. 
Paramount Famous-Lasky Corpora- 
tion, 57 F.(2d) 152;. Federal Trade 
Commission v. Balme, 23 F.(2d) 615 
[cert den 48 S.Ct. 560, 277 U.S. 598, 
72 L.Ed. 1007). 


20. Federal Trade Commission y. 
Et pao Education Soc., 14 F.(2d) 


[a] Evidentiary portion of answer 
in proceeding to enforce trade com- 
mission’s order was properly strick- 
en. Federal Trade Commission vy, 
Soma Education Soc, 14 F.(2d) 
947, 


21. Federal Trade Commission y. 
Baltimore Paint & Color Works, 41 
F.(2d) 474. 


22. Federal Trade Commission y. 
Morrissey, 47 F.(2d) 101. 


decree for enforcement of an order 
shown to have been in some respects 
disregarded. Federal Trade Commis- 
sion v. Morrissey, 47 F.(2d) 101. 


23. Federal Trade Commission v. 
Balme, 23 F.(2d) 615 [cert den 48 S. 
Ct. 560, 277 U.S. 598, 72 L.Ed. 1007]. 


24 Act Sept. 26, 1914 c 311 § 5, 
USCA tit 15 § 45 [U. S. Comp. St. 
8836e]. 

25. See supra §§ 297-301. 


26. Federal Trade Commission Act 
Sept. 26, 1914 c 311 §§ 6-8, USCA tit 15 
§§ 46-48 [Comp. St. §§ 8836f—-8836h]. 


27. Federal Trade Commission Act 
Sept. 26, 1914 c 311 § 9, USCA tit 15 § 
49 [Comp. St. § 8836i]. 


28. See cases infra this note; 
note 29 et seq. 


[a] Statute construed.—(1) Fed- 
eral Trade Commission v. Smith, 34 
F.(2d) 323. (2) The federal trade 
commission is not invested by Fed- 
eral Trade Commission Act § 6 
[Comp. St. § 8836f], empowering it 
to gather and compile information 
concerning corporations engaged in 
commerce, etc., with authority to in- 
quire into any business of nation- 
wide extent, and has no visitatorial 
powers coextensive with the constitu- 
tional functions of congress; but its 
activities are strictly limited to the 
field of interstate commerce, outside 
of the portions of that field occupied 
by the act to regulate commerce and 
the Federal Reserve Act. Federal 
Trade Commission v. Claire Furnace 
Co., 52 App.D.C. 202, 285 F. 986 [rev 
on other grounds 47 S.Ct. 553, 274 U. 


and 


Resolution No. 133 of Dec. 22, 1921, 
directing the federal trade commis- 
sion to investigate certain phases of 
the marketing and exportation of 
grain and other farm products, gave 
the commission no authority to ex- 
amine the books and papers of non- 
public service corporations not al- 
ready given by law. Federal Trade 
Commission v. Baltimore Grain Co., 
284 F. 886 [aff 45 S.Ct. 461, 267 U.S. 
586, 69 L.Ed. 800]. (4) A resolution 
of the senate, directing the federal 
trade commission to investigate and 
report the tobacco situation as. to 
domestic and export trade, etc., but 
without reference to any alleged vio- 
lation of Anti-Trust Acts [Comp. St. 
§ 8820 et seq], is not within the pro- 
visions of Act Sept. 26, 1914 § 6 
[Comp. St. § 8836f], authorizing the 
commission, on direction of the presi- 
dent or either house of congress, to 
investigate and report the facts rela- 
tive to any violation of the anti- 
trust acts by any corporation, and 
hence such a resolution need not be 
considered on petitions for mandamus. 
to compel production of records for 
inspection, Federal Trade Commis- 
Sion v. American Tobacco Co., 44 S8.Ct.. 
336, 264 U.S. 298, 68 L.Ed. 696, 32 A.L. 
R. 786 [aff 283 F. 999]. (5) Duces: 
tecum subpcenas directed to an of- 
ficer of an interstate carrier of elec- 
tricity, requiring production of cer- 
tain documents relating not alone to 
the interstate business of the carrier 
but to its intra-state business as well, 
are not sustainable. Federal Trade 
Commission vy. Smith, supra. 


29. Federal Trade Commission v. 
American Tobacco Co., 44 S.Ct. 336, 


For later cases, developments and changes in the law see Annotations, same title and section number 


nr 
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§ 302] 


guage of section 9, giving district courts jurisdiction 
to issue mandamus to compel compliance with the act, 
or any order of the commission made in pursuance 
thereof, is very broad, it was intended to refer only 
to orders involved in section 6, authorizing the com- 
mission to require specified reports and answers un- 
der oath, and does not give the district court juris- 
diction over orders of the commission denying mo- 
tions to dismiss proceedings before hearing.?° The 
provisions of the act relating to the enforcement | 
by mandamus of the orders of the commission give 


*TRADE-NAME.1 
TRADE PICTURE.? 


TRADER.® [§ 1] A. In General. 


[63 C.J.] 597 


a defendant corporation full opportunity to contest 
the legality of such orders, and a bill in equity by 
such corporation will not lie to enjoin the commis- 
sion from enforcing its order requiring the corpo- 
ration to furnish reports,*1 or requiring by subpena 
the production of documents in the investigation.?? 
On the other hand, it has been held that equity has 
jurisdiction to set aside the commission’s order di- 
recting issuance of subpoenas duces tecum, requiring 
an unincorporated association to produce documents 
before the commission. 


to who is a trader most frequently arise under the 
bankrupt laws;’ and that there it is to be given a 
restrictive meaning ;* although its present day mean- 


It has been said 


that any general definition of the word would fail 


to suit all the cases;* but also that it has a well- 
defined meaning in law;°® that it is best defined in 
the English law of bankruptey;® that questions as 


264 U.S. 298, 68 L.Ed. 696, 32 A.L.R. {Limitations of Actions § 104 (trader’s 


786 [aff 283 F. 999). 


30. Chamber of Commerce of 
Minneapolis v. Federal Trade Com- 
mission of the U. S., 280 F. 45. 


31. Federal Trade Commission v. 
Claire Furnace Co., 47 S.Ct. 553, 274 
U.S. 160, 71 L.Ed. 978 [rev 52 App. 
D.C. 202, 285 F. 936]; Federal Trade 
Commission v. Maynard Coal Co., 57 
App.D.C. 297, 22 F.(2d) 873. 


32. Federal Trade Commission vy. 
Millers’ National Federation, 60 App. 
D.C. 66, 47 F.(2d) 428. 


33. Federal Trade Commission v. 
Millers’ Nat. Federation, 57 App.D.C. 
360, 23 F.(2d) 968. 


1. See Trade-Marks, Trade-Names 

and Unfair Competition § 14. 

Right of Privacy § 11. 

2. See Right of Privacy § 9. 
3. See also Trade ante. 
Cross references: 

Assignments for Benefit of Creditors 
§ 18 text and note 44 (as restricted 
to traders). 

Bankruptcy § 94 (divers business and 
mereantile corporations as_ trad- 
ers). 

Bills and Notes § 2 (law merchant as 
applicable to commercial paper). 
Commerce §§ 141-156 (license and 
privilege taxes, interstate com- 

merce). 

Common Law § 11 (customs of trad- 
ers as part of common law). 


Customs and Usages § 5 (customs as 
part of common law), § 9 (not sub- 
ject_to requirement of antiquity), 
§§ 15-30 (knowledge or notoriety), § 
54 (trade customs binding on both 
parties to a sale). 

Evidence §§ 1034-1071 (book entries). 

Fraudulent Conveyances § 888 (trad- 
er within Bulk Sales Act). 

Husband and Wife §§ 386-397 (mar- 
ried woman as trader). 

Infants §§ 192-193% (as traders). 

Insolvency §§ 59, 60 (proceedings re- 
stricted to traders). 

Internal Revenue §§ 123-164 (federal 
excise or special taxes on traders). 

Libel and Slander § 88 (of trader). 

Licenses §§ 77-80 (traders subject to 
license tax). 


account), § 105 (accounts between 
traders), §§ 242-245 (exception cov- 
ering accounts between traders, 
their factors or servants). 
Related terms: 

“Agent” see Agency § 4. 


“Auctioneer” see Auctions and Auc- 
tioneers § 2. i 


a ate apt see Banks and Banking § 


. 
“Broker” see Brokers § 1. 


tSBuyer 119) (CsI. i padts08: 


“Commercial Traveler’ 12 C.J. p 142. 


Se Merchant” 12 C.J. p 


“Dealer” 17 C.J. p 1154. 


“Drummer” 19 C.J. p 790. 
“Factor” see Factors § 1. 
“Hawker” see Hawkers and Peddlers 

§ 1. 

“Merchant” 40 C.J. p 643. 
“Peddler” see Hawkers and Peddlers 

§§ 1-7. 

“Retailer” 54 C.J. p 738. 
“Sales Agent” and “Salesman” 55 C. 

J. p 1843. 

“Seller’’'57_C.J. p 119. 
“Tradesman” post. 
“Wholesaler” [40 Cye 930]. 

4 Sylvester vy. Edgecomb, 76 Me. 
499, 501 [quot Merchants’ & Farmers’ 
Bank vy. Schaaf, 66 So. 402, 108 Miss. 
LZ Shoes 


5. In re Pacific Coast Warehouse 
123 F. 749, 750. See Rex v. Ged- 
35 Ont.L. 177, 185, 9 Ont.W.N. 


6. McDowall v. Wood, 11 S.C.L. 


243. 


[a] In Married Woman’s Act.—In 
ascertaining the meaning of the word 
in such statute, the court said: “I 
do not know where we shall find it 
better defined than in the English 


laws and decisions on the subject of, 


bankruptcy.” McDowall v. Wood, 11 


S.C.L. 242, 243. 


7. Bouvier L. D. [quot Brown Mfg. 
Co, v. Deering, 13 S.E. 383, 35 W.Va. 
255, 259]. 


8. Peabody v.. Citizens’ State 
Bank, 108 N.W. 272, 98 Minn. 302, 
310. 


ing is said to be broader.® 


[§ 2] B. Definitions of Term. 
narily defined as: 
a dealer,*? in buying and selling or barter,1® or in 


The word is ordi-- 
A barterer;?° a business man;1+ 


5... Duncan) Vv. ,Smart,735)70,C. ©... 
(Ont.) 582,-5338. 
[a] Modern meaning extended.— 


“That term must be understood and 
interpreted by its meaning at the 
present day, as the limits of trade 
have been so much extended beyond 
what they were in former times.” 
pare v. Smart, 35 U.C.Q.B. (Ont.) 


10. Webster D. [quot General 
Electrie Co. v. Martin, 130 S.E. 299, 
99 W.Va. 519, 525]. 


11. Peabody v. Citizens’ Bank, 108 
N.W. 272, 98 Minn. 302, 310. 


[a] Merely business man.—In an 
action for damages for wrongful pro- 
test of a check by a bank, in over- 
ruling defendant’s contention that 
plaintiff was limited to nominal dam- 
ages, because he was not a trader 
the court said: “A trader originally 
meant a shopkeeper—that is, a trades- 
man; but it now in this connection 
means merely a business man.” Pea- 
body v. Citizens’ State Bank, 108 N. 
W. 272, 98 Minn. 302, 310. 


12. Century D. [quot In re Hem- 
ming, 51 F.(2d) 850, 851; State v. Ro- 
senbaum, 68 A. 250, 80 Conn. 327, 329, 
125-Am.S.R. 121, 15 L.R.A.N.S. 288]; 
State v. Barnes, 85 S.E. 605, 126 N. 
C. 1068, 1064; State v. Yearby, 82 N.C. 
561, 562, 33 Am.R. 694. See cases in- 
fra notes 13, 14. 


[a] “Dealer” synonymous.—(1) In 
construing a license tax statute, the 
court said: “Our revenue acts appear 
to have used the words ‘dealer’ and 
‘trader’ as Synonymous—using some- 
times one word, and sometimes the 
other.” State v. Barnes, 35 S.BH. 605, 
126 N.C. 1068, 1064 [cit State vy. Year- 
by, 82 N.C. 561, 562, 33 Am.R. 694 
(where it is said that “trader” and 


“dealer” are ‘of the same import, 
as defined by Worcester’’)]. (2) “A 
dealer is a trader.” Century 


D. (sub verbo ‘“dealer’) [quot In re 
Hemming, 51 F.(2d) 850, 851; State 
vy. Rosenbaum, 68 A. 250, 251, 80 Conn. 
327, 15 L.R.A.N.S. 288, 125 Am.S.R. 
LAW; 


“Dealer” 17 C.J. p 1154. 


13. Webster D. [quot Brown Mfg. 
Co. v. Deering, 13 S.E. 383, 35 W.Va. 
255, 258]. 


“Barter” 7 C.J. p 931. 
“Buying” 9 C.J. p 1108 text and 


*By CARLOS M. SANDOVAL (Trade-Name—Trade Union inclusive). 
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merchandise ;*# a merchant;15 


any person ee 
ing on the business of selling any commodities,'® 

engaged i in business requiring the purchase of articles 
to be sold again,!? or using the trade of merchan- 
dise,® in gross or by retail;'® a person engaged 
in merchandise, 20 or who seaks his trade or living 
by buying and selling 321 a shopkeeper ;?? a trades- 
man;** one engaged,** or who engages,”° or is en- 
gaged,2® in trade or commerce,”’ or in the business 


TRADER 


again ;°° 


barter ;*% 


of buying and selling;?8 who buys and sells goods 


note 40. 
“Selling” see Sell §§ 8, 9. 


14. 
No. 17,051, 1 N.Y.Leg.Obs. 132. 


“Merchandise” 40 C.J. p 641. 


' 15. Webster D. [quot In re Rags- 
dale, 20 F.Cas.No. 11,530, 7 Biss. 154; 
In re Rugsdale, 20 F.Cas.No. 12,123, 
16 Nat.Bankr.Reg. 215, 25 Pittsb.Leg. 
J. 64 (both cases cit Bouvier L.D.; 
Burrill L.D.); General Electric Co. 
v. Martin, 130 S.E. 299, 99 W.Va. 519, 
525; Cable Co. v. Mathers, 79 S.E. 
1079, 72 W.Va. 807, 811; 
Clifton Forge Grocery Co., 
997, 46 W.Va. 197, 200]; Merchants’ 
& Farmers’ Bank v. Schaaf, 66 So. 
402, 108 Miss. 121, 131. 


“Merchant” 40 C.J. p 643. 


16. Profiteering Prevention Act 
(1920) [Queensland] (10 Geo. V. No. 
33) § 3 [quot W. & A. McArthur, Ltd. 
v. State of Queensland, 28 Austr.C. 
L.R. 530, 539]. 


“Carrying on business” 10 C.J. p 
1241 note 30. 


“Commodity” 12 C.J. p 153. 


17. 3 Parsons Contr. (5th Ed.) p 
461 [cit Wakeman v. Hoyt, 28 F.Cas. 
No; 17,051, 1 N-Y.Les.Obs. 132; and 
quot Brown Mfg. Co. v. Deering, 13 
S.E. 383, 35 W.Va. 255, 259]. 


“Engaged in” 20 C.J. p 1257 text 
and notes 75-19. 


“Purchase” 51 C.J. p 93. 


18. Hall v. Cooley, 11 F.Cas.No. 
5,928, 3 N.Y.Leg.Obs. 282; Wakeman 
WV. stoyt,) 28 Cas. Now L051,: 1 NY. 


Leg.Obs. 132. See McDowall v. Wood, 
11 S.C.L. 242, 243. 
{a] Similarly expressed.—The 


term held applicable to “such persons 
as have used the trade of merchan- 
dise or have sought their living by 
buying and selling.” McDowall v. 
Wood, 11 S.C.L. 242, 243 [cit St. 13 
Bliz. ec 7 (where bankruptcy is con- 
fined to traders or those answering 
the quoted description) ]. 


“Trade” ante. 


19. In re Smith, 22 F.Cas.No. 12,- 
981, 2 Lowell 69. See In re EHeles, 8 
F.Cas.No. 4,302, 1 N.Y.Leg.Obs. 84; 
In re Cleland, L.R. 2 Ch. 466, 474; 
Hankey v. Jones, 2 Cowp. 745, 750, 98 
Reprint 1339. 


[a] Similar definition.—(1) “Every 
person that uses the trade of mer- 
chandise, by way of bargaining, ex- 
change, bartering, chevisance, or oth- 
erwise, in gross or by retail.’’ Bankr. 
St. 21 Jac. I c 19 [quot In re Eeles, 
8 F.Cas.No. 4,302, 1 N.Y.Leg.Obs. 84; 


In re Cleland, L.R. 2 Ch. 466, 474 
(substituting “using” for “that us- 
es’); Hankey v. Jones, 2 Cowp. 745, 


750, 98 Reprint 1339]. 


“In gross” see Gross § 2 text and 
notes 53-57. 


“Retail” 54 C.J. p 737. 


AN ae McDowall v. Wood, 11 S.C.L. 


21. Merchants’ & Farmers’ Bank v. 
Schaaf, 66 So. 402, 108 Miss. 121, 132 
' [quot Words and Phrases (ist Series) 


Wakeman v. Hoyt, 28 F.Cas. ip 7052 (cit Cobb v. Symonds, °5 B.& 


Ald. 516, 519, 7 E.C.L. 283, 106 Reprint 
1279 [substituting “trade of living” 
for “‘trade or living’’])]; Rex v. Turn- 
er, 4 B.& Ald. 510, 6 E.C.L. 581, 583, 106 
Reprint 1024. See In re Eeles, 8 F. 
Cas.No. 4,302, 1 N.Y.Leg.Obs. 84; 
In re Cleland, L.R. 2 Ch. 466, 474; 
Hankey v. Jones, 2 Cowp. 745, 750, 
98 Reprint 1339. 


[a] Similar definition.—“Every 
person . . seeking his or her liv- 
ing by buying or selling.’’ Bankr. St. 
21 Jac. IT ¢ 19 [quot In re Heles, 8 F. 
Cas.No. 4,302, 1 N.Y.Leg.Obs. 84; In 
re Cleland, L.R. 2 Ch. 466, 474; Han- 
key v. Jones, 2 Cowp. 745, 750, 98 Re- 
print 1339 (ast two cases substitut- 
ing “and selling’ for “or selling’’)]. 


“Hiving” 38 C.J. p 112. 


22. Peabody v. Citizens’ State 
Bank, 108 N:W. 272, 98 Minn. 302, 


310. 
[a] “Originally meant a shopkeep- 
er, that is a tradesman.’ Peabody 


v. Citizens’ State Bank, 108 N.W. 272, 
98 Minn. 302, 310. 


“Shopkeeper” 58 C.J. p 694. 


23. In re Ragsdale, 20 F.Cas.No. 
11,530, 7 Biss. 154; In re Rugsdale, 
20 F.Cas.No. 12,123, 16 Nat-Bankr.Reg. 
215, 25 Pittsb.Leg.J. 64; Peabody v. 
Citizens’ State Bank, 108 N.W. 272, 
98 Minn. 302, 310. See In re U. S. 
Motel .Co.,. 134. F. 225, 227, 67: C:C.A. 
153, 68 L.R.A. 588, 13 Am.Bankr. 403 
(“ ‘tradesmen’ or ‘traders’’’). 


{a] “Tradesman” synonymous.— 
“Primarily these words ‘trader’ and 
‘tradesman’ mean one who ,trades, 
and they have been treated “by the 
courts in many instances as synony- 
mous.” In re Ragsdale, 20 F.Cas.No. 
11,530, 7 Biss. 154; In re Rugsdale, 
20 F.Cas.No. 12,1238, 16 Nat.Bankr. 
Reg. 215, 25 Pittsb.Leg.J. 64. 


“Tradesman” distinguished see 
Tradesman post § 2 text and note 40. 


24 Webster D. [quot Morris v. 
Clifton Forge Grocery Co., 32 S.E. 
997, 46 W.Va. 197, 200]; Merchants’ 
& Farmers’ Bank vy. Schaaf, 66 So. 
402, 108 Miss. 121, 131; State v. Chad- 
bourn, 80 N.C. 479, 481, 30 Am.R. 94 
[quot State v. Barnes, 35 S.E. 605, 126 
N.C. 1068, 1064]. 


“Engaged” 20 C.J. p 1257 text and 
note 74. 


25. Webster D., [quot General 
Electric Co. v. Martin, 180 S.E. 299, 
99 W.Va. 519, 525; Cable Co. v. Math. 
ers, 79: S.B. 1079, 72 W.Va. 807, 811). 


26. 28 A.&H.Enc.L. (2d Ed.) p 488 
[quot First Nat. Bank of Wilkes 
Barre v. Wyoming Valley Ice Co., 136 
EF. 466, 467 (cit Harris v. National 
Surety Co., 155 N.E. 10, 11, 258 Mass. 
3068) 1s Century D. [quot Cable Co. 
ie Mathers, 79 S.E. 1079, 72 W.Va. 807, 
Saas Merchants’ & Farmers’ Bank v. 
Ponta 66 So. 402, 108 Miss. 121, 


selling again for profit ; pee 
tions as a dealer in bartering and trafficking ;°* one 
who makes a business of buying and selling or of 
one who makes it his business, or part 
of his business, to buy and sell goods, merehandise, 
or commodities,** to buy and sell merchandise or 
other things ordinarily the subject of traffic?® and 


or merchandise for gain;?® one who buys to sell 
one who gets his living by buying and 


one who has transac- 


27. 
26. 


“Commerce” see Commerce § 1. 
“Trade” ante. 


28. State v. Chadbourn, 80 N.C. 
479, 481, 30 Am.R. 94 [quot State v. 
oes 35 S.E. 605, 126 N.C. 1063, 
10 : 


29. First Nat. Bank of Wilkes 
Barre v. Wyoming Valley Ice Co., 136 
F. 466, 467 [cit Brandenburg Bankr. 


See supra text and notes 24— 


{8d Ed.] § 115; Collier Bankr. [5th 
Ed.] 63; Loveland Bankr. [2d #d.] 
148, and quot Harris v. National 


Surety Co., 155 N.E. 10, 11, 258 Mass. 
353];. In- re. Smith,.22 E.CassNo. 12> 
981, 2 Lowell 69; Groves v. Kilgore, 
72 Me. 489, 491. See In re Oriental 
Society, 104 F. 975, 5 Am.Bankr. 219; 
In re Minnesota & Arizona Constr. 
Co., 60 P.. 881, 884, (7 Ariz. (137,146. 
(both cases giving this as the usu- 
al meaning). 


[a] “In a general sense anyone 
who buys and sells is a_ trader.” 
Groves vy. Kilgore, 72 Me. 489, 491. 


[b] Similar definition.—“One who 
either sells, or buys and sells.” In 
re Oriental Society, 104 F. 975, 5 Am. 
Bankr. 219. 


“Buy” 9/C.J. p 1107. 
“Gain” 27 C.J. p 938. 
“Goods” 28 C.J. p 720. 
“Sell? bi C.c peLyo: 


30. In re Excelsior Café Co., 175 
F. 294, 296 [quot In re Wentworth 
Lunch’ Co.,) 159 FB. 413) 405s-86.6.cune 
393, 20 Am.Bankr. 29 (aff 30 S.Ct. 
694, 217 U.S. 591, 54 L.Ed. 895)]. 


31. McDowall vy. Wood, 11 S.C.L. 
242, 244. , 


“Profit” 50 C.J. p 641. 


32. Merchants’ & Farmers’ Bank vy. 
Schaaf, 66 So. 402, 108 Miss. 121, 131. 


“Trafficking” post. 
“Transaction” post. 


33. Webster D. [quot Cable Co. v. 
Mathers, 79 S.E. 1079, 72 W.Va. 807, 
811; Morris v. Clifton Forge Grocery 
Co., 32 S.E. 997, 46 W.Va. 197, 2007; 
Merchants’ & Farmers’ Bank v. 
Schaaf, 66 So. 402, 108 Miss. 121, 131. 
See General Blectrie Co. v. Martin, 
180 S.E. 299, 99 W.Va. 519, 525 (but 
substituting “or a barterer” for “or 
of barter”). 


[a] Similar definition‘“One who 
makes it a business to buy, sell, or 
exchange goods.” Merchants’ & 
Farmers’ Bank vy. Schaaf, 66 So. 402, 
108 Miss. 121, 131. 


34 Ex p. Conant, 77 Me. 275, 277, 
52 Am.R. 759. 


35. In re Cowles, 6 F.Cas.No. 3;- 
297, 1 Nat.Bankr. Reg. 280; Love v. 
Love, 15 F.Cas.No. 8,549, O14 Pittsb. 
Leg.J. 101 [quot Brown Mfg. Cos ve 
Deering, 13 S.E. 388, 35 W.Va. 255, 
259] (all three giving this as “the 
commercial definition of a trader’). 


[a] Similar definition —“‘One who 


For later cases, developments and changes in the law see Annotations, same title and section number, 


commerce,** or to buy merchandise or goods and 
chattels, and to sell the same for the purpose of 
making a profit;°* one who sells goods substantially _ 
in the form’in which they are bought;?8 one who 
sells to gain his living by such buying and selling, 
not to gain a profit on one isolated transaction;?® one 
whose business is buying and selling, or barter ;*° 
one whose business is to buy and sell merchandise 
or any class of goods deriving a profit from his 
dealings;*t one whose voeation is to buy and sell 
again personal property for gain;*? one who trades.** 


makes it his business. to buy mer- 
chandise or things ordinarily the sub- 
jects of commerce and traffic.” In re 
Cowles, 6 F.Cas.No. 3,297, 1 Nat. 
Bankr.Reg. 280. 


“Traffic” post. 


36. Love v. Love, 15 F.Cas.No. 8,- 
549, 21 Pittsb.Leg.J. 101. See In re 
Cowles, 6 F.Cas.No. 3,297, 1 Nat. 
Bankr.Reg. 280. 


37. Bouvier LL.D. [quot Toxaway 
Hotel Co. v. Smathers, 30 S.Ct. 263, 
216 U.S. 439, 447, 54 L.Ed. 558 (but 
substituting ‘‘to sell again” instead 
of “and to sell the same” and giving 
it as definition of “tradesman,” and 
quot In re Imperial Film Exchange, 
198 F. 80, $1, 117 C.C.A. 188); In re 
New York & Westchester Water Co., 
98 FE. 711, 718, 3 Am.Bankr. 508 (aff 
102 F. 1004, 438 C.C.A. 91, and quot In 
re Kingston Realty Co., 160 F. 445, 
447, 87 C.C.A. 406; In re U. S. Hotel 
Co., 1384 F. 225, 226, 67 C.C.A. 153, 68 
L.R.A. 588; In re Pacific Coast Ware- 
house Co., 123 F. 749, 750; In re 
Surety Guarantee & Trust Co., 121 
F. 78, 74, 56 C.C.A. 654); In re Ga- 
briel Sanatorium Co., 95 F. 271, 273, 
2 Am.Bankr. 408; In re Smith, 22 F. 
Cas.No. 12,981, 2 Lowell 69; Ex p. Co- 
Hantiecr ite. 25, 217, 52 Am. R= 759% 
Brown Mfg. Co. v. Deering, 13 S.E. 
883,35 W.Va. 255, 258]. See In re 
Hemming, 51 F.(2d) 850, 851; In 
re Minnesota & Arizona Constr. Co., 
60- PP. 881, 884," 7 Ariz. 137; State 
v. Rosenbaum, 68 A. 250, 80 Conn. 327, 
$29, -125 Am.S.R. 121, 15 L.R.A.NSS. 
288. 


[a] Similar definitions —(1) “A 
trader is one who makes it his busi- 
ness to buy merchandise, goods, or 
chattels to sell the same at a prof- 
it.’ In re Hemming, 51 F.(2d) 850, 
851 [quot State v. Rosenbaum, 68 A. 
250, 80 Conn. 327,’ 329, 125 Am.S.R. 
121, 15 L.R.A.N.S. 288 (both cases cit 
Bouvier L.D.)]. (2) “The usual 
meaning of trader is . . ‘one who 
makes it his business to buy mer- 
chandise, goods, and chattels, and 
sells the same for the purpose of 
making a profit.’’”’ In re Minnesota 
& Arizona Constr. Co., 60 P. 881, 884, 
7 Ariz. 137; 146. 


[b] Restricted to merchandise, 
goods or chattels.—The term is “re- 
stricted also to dealings in merchan- 
dise, goods, or chattels, the ordinary 
subjects of commerce.” In re New 
York & Westchester Water Co., 98 F. 
711, 714, 3 Am.Bankr. 508 [aff 102 F. 
1004, 43 C.C.A. 91, and quot In re 
Kingston Realty Co., 160 F. 445, 447, 
87 C.C.A. 406; In re Pacific Coast 
Warehouse Co., 123 F. 749, 750]. 


“Goods and chattels” see Goods § 6. 


38. Bouvier L.D. [cit Sylvester v. 
Edgecomb, 76 Me. 499, 500 (dist In re 


Merryvale, 13 A. 891, 892, 80 Me. 
233)]. See State v. Yearby, 82 N.C, 
561, 562, 33 Am.R. 694; State v. 


Chadbourn, 80 N.C. 479, 481, 30 Am. 


R. 94. See also cases infra § 3 
notes 46, 47. 
39. Reg. v. Pearson, 1 Can.Cr.Cas. 


/2,591, 1 Lowell 478; 


TRADER 


AD 338. See also cases infra § 3 note 


40. Century D. [quot Cable Co. v. 
Seams 79 S.B. 1079, 72 W.Va. 807, 


41. Black L. D. [quot In re Kings- 
ton Realty Co., 160 F. 445, 447, 87 C. 
C.A. 406; In re U. S. Hotel Co., 134 F. 
225, 226, 67 C.C.A. 153, 68 L.R.A. 588; 
In re Pacific Coast Warehouse Co., 123 
F. 749, 750; In re New York & West- 
chester Water Co., 98 F. 711, 713, 3 
Am.Bankr. 508 (aff 102 F. 1004, 43 
C.C.A. 91)]. 


42. Century D. [quot Cable Co. v. 
Se hg 79 S.E. 1079, 72 W.Va. 807, 


“Personal property” 
§§ 32-42. 


“Vocation” [40 Cyc 214]. 


43. In re Ragsdale, 20 F.Cas.No. 
11,530, 7 Biss. 154; In re Rugsdale, 
20 F.Cas.No. 12,123, 16 Nat.Bankr. 
Reg. 215, 25 Pittsb.Leg.J. 64. 


“Trade” (as verb) see Trade ante 


4A. 


see Property 


5 F.Cas.No. 
In re Smith, 22 
F.Cas.No. 12,981, 2 Lowell 69. See 
also cases infra § 40. 


45. Inre New York & Westchester 
Water Co.,-98 F.. 711, 713, 3. Am. 
Bankr. 508 [aff 102 F. 1004, 43 C.C.A. 
91, and quot In re Kingston Realty 
Co., 160 F. 445, 447, 87 C.C.A. 406; 
In re Pacific Coast Warehouse Co., 
123 F. 749, 750; In re Surety Guar- 
antee & Trust Co., 121 F. 73, 75, 56 


In re Chandler, 


C.C.A. 654; In re Tontine Surety Co., 
116 F. 401, 402]. See In re Chandler, 
5 F.Cas.No. 2,591, 1 Lowell 478, 4 


Nat.Bankr.Reg. 213; Hall v. Cooley, 
11 F.Cas.No. 5,928, 3 N.Y.Leg.Obs. 282; 
In re Smith, 22 F.Cas.No. 12,981, 2 


Lowell 69; Wakeman y. Hoyt, 28 F. 
Cas.No. 17,051, 1 N.Y.Leg.Obs. 132; 
In re Kenyon, 30 F.Cas.No. 17,780 


note, 6 Nat.Bankr.Reg. 238, 1 Utah 47, 
48; General Electric Co. v. Martin, 130 
S.E. 299, 99 W.Va.-519, 525; Cable Co. 
v. Mathers, 79 S.E. 1079, 72 W.Va. 
807, 811; Brown Mfg. Co. v. Deer- 
ing, 13 S.E. 383, 35 W.Va. 255, 259; 
Hankey v. Jones, 2 Cowp. 745, 750, 
98 Reprint 1339; Sutton v. Weeley, 7 
East 442, 448, 103 Reprint 171. 


{a] Both buying and selling es- 
sential.—(1) “It is of no conse- 
quence in what one may trade, the 
only question is, does he buy and 
sell articles which are subject to 
trade and commerce?” In re Kenyon, 
30 F.Cas.No. 17,780 note, 6 Nat.Bankr. 
Reg. 238, 1 Utah 47, 48. (2) “One can- 
not be a trader unless he buys as well 
as sells.” In re Chandler, 5 F.Cas.No. 
2,591, 1 Lowell 478. (8) “He must 
therefore sell as well as buy.” 
key v. Jones, 2 Cowp. 745, 750, 98 
Reprint 1339. (4) ‘The general de- 
scription [of trader] cannot be satis- 
fied without there be both a buying 
and a selling.’ Sutton v. Weeley, 7 
Hast 442, 448, 103 Reprint 171. (5) 
“The law seems to contemplate buy- 
ing and selling, and that both must 


[§ 3] C. Characteristics of Trader. 
cases are not altogether harmonious,‘* the weight 
of authority seems to be that the proper description 
of the business of a trader includes both buying and 
selling either goods or merchandise, or other goods 
ordinarily the subject of traffic.+® 
in various connections, that to constitute one a trad- 
er, the goods handled must remain substantially 
unchanged,*® although there are cases to the con- 
trary ;*’ also it is essential that the purchases and 
sales must be made as a principal, and not an in- 


[63 C.J.] 599 


While the 


It has been held, 


concur in order to constitute a trader.” 
Brown Mfg. Co. v. Deering, 13 S.E. 
383, 35 W.Va. 255, 259. (6) “To be 
a trader + . One must both buy 
and sell’ (In re Tontine Surety Co., 
116 F. 401, 402; In re Smith, 22 F.Cas. 
No. 12,981, 2 Lowell 69) (7) ‘chat- 
tels or merchandise’ (In re Smith, 
supra). (8) “To constitute a trader, 
selling as well as buying was al- 
ways held to be indispensable.” Hall 
v. Cooley, 11 F.Cas.No. 5,928, 3 N.Y. 
Leg.Obs. 282. (9) “To constitute 
one a trader, under this [sign] stat- 
ute, he must be both a buyer and a 
seller, or a barterer of goods for 
profit.” General Electric Co. v. Mar- 
tin, 130 S.E. 299, 99 W.Va. 519, 525. 
To same effect Cable Co. v. Mathers, 
79 S.B. 1079, 72 W.Va. 807, 811. 


[b] Wide scope.—‘‘The character 
of a trader embraces a wide field of 
operation.”’ In re Kenyon, 30 F.Cas. 
No. 17,780 note, 6 Nat.Bankr.Reg. 238, 
1 Utah 47, 48. 


46. See cases infra this note. 


{a] Identity of goods handled es- 
sential—(1) Discussing the nature 
of a trader’s business, the court said: 
“The goods are sold substantially in 
the form in which they are bought, 
and the difference between the sums 
paid and received constitutes the 
profit of the business.” State v. 
Chadbourn, 80 N.C. 479, 481, 30 
Am.R. 94. (2) In holding a butcher 
not within meaning of the word 
as used in a license tax  stat- 
ute, the court said: “He does not 
buy and sell ‘the same article and in 
the same condition’ as a mere ‘trad- 
er.’ He buys a cow, a hog, or a sheep; 
he sells beef, pork or mutton. His 
labor and skill have been employed in 
making the change, and enhance the 


price.” State v. Yearby, 82 N.C. 561, 
562, 33 Am.R. 694. (3) ‘ ‘Merchants, 
and other traders’ 


are such as buy and sell for profit, 
without transforming the article into 
something else to which their labor 
and skill have imparted a higher 
value.” . State v. Chadbourn, supra. 
(4) “The goods bought in bulk are 
sold in retail, but, save for breaking 
bulk, are passed on unchanged to. thes 
customer.” Rex v. Wells, 24 Ont.L. 
77, 19 Ont.W.R. 452, 2 Ont.W.N. 1232. 


47. See cases infra this note. 


[a] Identity of goods unneces- 
sary.—‘‘To constitute a trader it is 
not necessary that he should sell the 
articles in the same condition as when 
he bought them.” Groves v. Kilgore, 
72 Me. 489, 491. 


[b] Within bankruptcy laws.—(i) 
“A baker who buys flour and makes 
it into bread is a trader.” In re San 
Gabriel Sanatorium Co., 95 F. 271, 273, 
2 Am.Bankr. 408 [cit In re Cocks, 5 
F.Cas.No. 2,933, 1 Ben. 260 (holding 
him to be a “tradesman” within 
Bankruptey Act)]. (2) “A butcher 
who buys cattle and sells beef, a 
shoemaker who buys leather and sells 
shoes, a baker who buys his materials 
and sells bread, a brickmaker who 
buys his earth and sells bricks, a car- 


600 [63 C.J.] 


cilental or occasional, function of the business,*® 


and for profit.*® 
[§ 4] D. Persons Included.®*° 


riagemaker who buys his materials, 


and sells carriages, are held to be 
traders within the bankrupt and in- 
solvent laws.” Groves v. Kilgore, 72 
Me. 489, 491. (3) ‘Any person en- 
gaged in business requiring the pur- 
chase of articles to be sold again, 
either in the same or in an improved 
shape, must be regarded as using the 
trade of merchandise, within the in- 
tent of the bankrupt law.” 3 Parsons 
Contr. (5th ed.) p 461 [cit Wakeman 
v: Hoyt, 28 F.Cas.No. 17,051, 1 N.Y. 
Leg.Obs. 132,.and quot Brown Mfg. 
Co. v. Deering, 13 S.E. 383, 35 W.Va. 
255.9259]... (4)5 “A stair builder is: a 
trader.” Inre San Gabriel Sanatorium 
Co., supra [cit In re Garrison, 10 F. 
Cas.No. 5,254, 5 Ben. 430, 7 Nat.Kankr. 
Reg. 287 (holding stair builder to be a 
‘tradesman”) j. 


48. See cases infra this note. 


[a] More than one sale required. 
—In construing Code (1906) § 4784, 
providing that if any person shall 
transact business as a trader or oth- 
erwise, with the addition of the words 
“agent,” “factor,” etc., and fail to dis- 
close his principal or partner by a 
sign upon the place of business, all 
the property, etc., used or required in 
such business shall be liable to the 
ereditors of such person, the court 
said: “‘One swallow does not make 
a summer’ nor one sale a trader.” 
Durham v. Slidell Liquor Co., 49 So. 
739, 94 Miss. 140, 144. 


[b] Must be done as business.— 
“The term ‘trader’ is generally used 
in connection with a specialized mer- 
cantile business. The essential thing 
is . . . the purchase and sale of 
goods as a business.” Rex v. Wells, 
24 Ont.L. 77, 80, 19 Ont.W.R. 452, 2 
Ont.W.N. 1232. 


[ec] Quantum immaterial.—(1) 
“The quantum of dealing is imma- 
terial when an intention to deal gen- 
erally exists.’’ Bouvier L. D. [quot 
In re San Gabriel Sanatorium Co., 95 
HB. 271, 278, 2 Am.Bankr. 408; Brown 
Mfg. Co. v. Deering, 13 S.E. 383, 35 
W.Va. 255, 258]. (2) “The extent or 
duration of the business is not the 
most material test.” Sylvester v. 
Edgecomb, 76 Me. 499, 500. (3) “Nor 
is a large amount of buying and sell- 
ing necessary to create a_ trader. 
There are small traders as well as 
large traders.’’ Groves v. Kilgore, 72 
me. 489, 491. 


{dj Question of intent.—‘'To draw 
the line, however, between an occa- 
sional buyer and seller, and one who 
makes it a business to buy and sell, 
sis not easy. It is mainly a question 
of intent; and, like all questions of 
intention, each individual case must 
be determined by the circumstances 
attending it.” Groves v. Kilgore, 72 
Me. 489, 491. 


[e] Im license tax statute.—(1) 
Construing a privilege tax statute 
punishing specified merchants and 
other traders doing business without 
having first paid the tax and obtained 
the license required, the court said: 
“The offense is consummated only 
when the act of buying or selling is 
done by one whoSe business it is to 
buy and sell, and in the exercise of 
his calling.’’ State v. Chadbourn, 80 


N.C. 479, 482, 30 Am.R. 94 [quot 
State v. Barnes, 35 S.E. 605, 606, 
126 .N.C;. 1063,' 1064]... (2) In ‘de- 


termining who was within the con- 
templation of the same statute, the 


In various connec- 
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tions, the term has been held to include: A baker ;°? 


a banker and exchange and money broker;°? a brick 


court said: “They must be ‘traders’ 
who buy or sell and not others who 
follow a different occupation.” State 
vy. Chadbourn, supra [quot. State v. 
Barnes, supra]. (3) “One transac- 
tion of buying and selling does not 
make a trader.” Reg. v. Pearson, 1 
Can-Cr: Casi 337,1338: 


[f] Under bankruptcy law.—(1) 
“Questions as to who is a trader most 
frequently arise under the bankrupt 
laws, and the most difficult among 
them are those cases where the party 
follows a business which is not that 
of buying and selling principally, but 
in which he is occasionally engaged 
in purchases and sales.” Bouvier L. 
D. [quot Brown Mfg. Co. v. Deering, 
132SiEy, 383,035) Wav’ 255,22597)  1(2) 
‘Incidental purchases or sales by a 
person not otherwise a trader, will 
not make him such.” In re New York 
& Westchester Water Co., 98 F. 711, 
714, 3 Am.Bankr. 508 [aff 102 F. 
1004, 48 C.C.A. 91, and cit In re Chi- 
cago Joplin Lead & Zinc Co., 104 F. 
67, 69, 4 Am.Bankr. 712 (where it is 
said: ‘Even if, in connection with 
the defendant’s mining business, it 
had incidentally bought and sold ore, 
it is very questionable whether that 
would make it a trader’’)]. (3) “Oc- 
ceasionally buying and selling will not 
necessarily make one a trader under 
bankrupt and insolvency laws. To 
make one such he must buy and sell 
as a business.” Groves v. Kilgore, 
72 Me. 489, 491. (4) “The most 
dificult questions are where a party 
has other business, and his buying 
and selling is an occasional thing.” 
Sylvester v. Edgecomb, 76 Me. 499, 
500. (5) ‘The principal question is 
whether the person has the intention 
of getting a living by his trading.” 
In re San Gabriel Sanatorium Co., 95 
F. 271, 273, 2 Am,Bankr, 408. (6) “The 
buying and selling ought to be in the 
general way of business, and not ina 
qualified manner, or only for a special 
purpose.” Reg. v.’ Pearson, (B.C.) 
1 Can.Cr.Cas. 337, 339 [cit In re Cle- 
land, L.R. 2 Ch. 466,470]. (7) ‘‘There 
must have been many purchases—a 
business of purchasing.” Sylvester 
v. Edgecomb, 76 Me, 499, 500. 


49. In re Minnesota & Arizona 
Constr. Co., 60 P. 881, 884, 7 Ariz. 
137; General Electric Co. v. Martin, 


130 S.H. 299, 99 W.Va. 519, 525; Cable 
ee vee 79 S.E, 1079, 72 W.Va. 


[a] Purpose of profit essential.— 
“The consensus of opinions gathered 
from the reports seems to be that to 
constitute.a trader, the operation of 
buying and selling for profit must 
enter into the occupation.” In re 
Minnesota & Arizona Constr. Co., 60 
P. 881, 884, 7 Ariz. 137. 


50. Persons held to be and not to 
be “traders” within insolvency stat- 
utes see Insolvency § 59 note 44. 


51. See cases infra this note. 


[a] Baker held to be “trader.”— 
(1) “A baker who buys flour and 
makes it into bread for sale is a 
trader.” In re San Gabriel Sana- 
torivum’y, Cov) 95" R. “27a 273) 22s Am 
Bankr. 408 [cit In re Cocks, 5 F.Cas. 
No. 2,938, 1 Ben. 260 (where he is 
described as a ‘“‘tradesman”)]. (2) 
“A baker buying flour and supplying 
his customers was a trader.” In re 
Minnesota & Arizona Constr, Co., 60 
P. 881, 884, 7 Ariz. 137. But see infra 


maker;°? a butcher;®* a distiller;°> a farmer;°° 


text. and note 77. 
“Baker” 6 C.J. p 1170. 


52. Duncan v. Smart, 35 U.C.Q.B. 
(Ont.) 532, 533 (within Insolvent 
Act). 


“Banker” see Banks and Banking 


“Exchange broker” see Brokers § 3 
text and note 13. 


“Woney broker?’ see Money § 9. 


53. See cases infra this note. 
[a] Brick maker held “trader.”’— 
(1) ‘“Brick-making for sale, abstract- 


ly considered, is in fact carrying on 
a trade, and seeking to live by the 
profits.” Wells v. Parker, 1 T.R. 34, 
38, 99 Reprint 957. (2) “He was a 
trader . he bought clay and 
made and sold bricks.” Huston v 
Goudy, 37 A. 881, 90 Me. 128, 130 
(within provision of insolvency stat- 
ute requiring keeping of proper 
books). (3) In holding that a les- 
see of ground used for extracting 
brick clay was a trader, the court 
said: ‘‘Berand took the brick-ground 
with a view and for the purpose of 
making bricks, and carrying on the 
trade-.for public .salé.. ..c5 45.2 ene 
lease was merely a purchase of the 
clay, the same as if he had bought 


it at,so much -per- load... Es 
sole object was making bricks for 
sale. Therefore we think .. 


[he] ought to be considered as a 
trader.” Wells v. Parker, 1 T.R. 34, 
39, 99 Reprint 957. (4) ‘Where it 
[brick-making business] is carried on 
substantially and independently as 
a trade it will [subject one to the 
bankrupt law as a trader].” Hall v. 
Cooley;~11 E.Gas Nos. 53928) “Se Neve 
Leg.Obs. 282 [quot Eden Dig. Bankr. 
L.]. But see infra text and note 78. 


54. See cases infra this note. 


[a] Butcher held “trader.”—(1) 
“A butcher -buying beef on foot and 
selling it was a trader.” In re Minne- 
sota & Arizona Constr. Co., 60 P. 881, 
884, 7 Ariz. 137. (2) A butcher buy- 
ing cattle “if he buy them and kill 
and sell them, with a view to profit, 
Wh ss VIS a Ghawene, Sylvester v. 
Edgecomb, 76 Me. 499, 500. But see 
infra note 80 [a]. 


“Butcher” 9 C.J. p 1107. 


55. In re Eeles, 8 F.Cas.No. 4,302, 
1 N.Y.Leg.Obs. 84 (Bankruptcy Act). 


“Distiller” 18 C.J. p 1288. 


56. See cases infra this note. 

[a] When farmers are “traders.” 
—(1) “A farmer who, in addition to 
his usual business, occasionally 


bought a horse to sell again for profit, 
and continued the practice for one or 
two years, was held to be a trader.” 
Sylvester v. Edgecomb, 76 Me. 499, 
500. (2) “Another farmer who 


| bought a large quantity of potatoes, 


not to be used on his farm, but mere- 
ly to sell again at a profit, was also 
declared to be a trader.” Sylvester 
v. Edgecomb, supra. (3) bit hi capt 
farmer buys horses or other stock, 
or products of a farm, to sell again 
and this constitutes a part of his 
business, he then becomes & trader.” 
In re Kenyon, 30 F.Cas.No. 17,780 
note, 6 Nat.Bankr.Reg. 238, 1 Utah 
ne 49. But see infra text and note 


“Parmer” 25 C.J. p 673. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a garage company;5’ a general 


Japanese alien, who was an officer and director of 
a trading corporation;®® a livery-stable keeper ;®° 
a lodging house keeper;®! a lumber dealer or manu- 
facturer;°? a manufacturer;*? a miller and grain 


57. See infra this note. 


[a] Garage company held trader. 
—A’ garage company storing and as- 
Sisting in the sale of repossessed cars 
left with it by a finance company, 
and being paid a percentage of the 
purchase price of any cars sold 
which was intended to cover storage 
charges and sales commission held 
to be a trader within the West Vir- 
ginia sign statute. Midland Inv. Cor- 
poration v. May, 140 S.E. 5, 7, 104 
W.Va. 289. 


“Garage” 27 C.J. p 1107. See Liv- 
ery-Stable and Garage Keepers § 2. 


58. Merchants’ & Farmers’ Bank 
v. Schaaf, 66 So. 402, 108 Miss. 121, 
131; General Electric Co. v. Martin, 
130 S:BE. 299, 99- W.Va. 519,.525 [cit 
Cye and Morris v. Clifton Forge 
Grocery Co., 32 S.E. 997, 46 W.Va. 197, 
200 (all cases so holding within stat- 
utes requiring a person transacting 
business as a trader with the addition 
of the words “factor, agent, and com- 
pany,” to disclose the name of his 
principal or partner) ]. 


“Merchants” 40 C.J. p 643. 


59. Ex p. Haruye Suzuki, 36 F. 
(2d) 424, 425 (within meaning of 
Hd with Japan). See also Aliens 


“Alien” see Aliens § 1. 
“Japanese” 33 C.J. p 833. 
60. See cases infra this note. 


[a] Within bankruptcy and in- 
solvency laws.—(1) ‘A livery-stable 
keeper who buys hay and grain and 
sells it by keeping horses to bait and 
board, is a trader within the meaning 
of the [insolvency] law.” Groves v. 
Kilgore, 72 Me. 489, 490 [cit In re 
Odell, 18 F.Cas.No. 10,426, 9 Ben. 209, 
17 Nat.Bankr.Reg. 73 (where livery 
stable keeper is said to be a 
chant or tradesman’’)]. (2) Corpo- 
ration conducting boarding stables 
held to be a trader within the mean- 
ing of the Bankruptcy Act. In re 
Morton Boarding Stables, 108 F. 791, 
792, 5 Am.Bankr. 763 [cit and disappr 
In re Surety Guarantee & Trust Co., 
P21 HES, 75, 56 C.-C. A> 654," 9 Am. 
Bankr. 12 (saying that the case is not 
sustained by the weight of author- 
ity); In re Chesapeake Oyster & Fish 
Co., 112 F. 960, 962, 7 Am.Bankr. 173 
(where it said the case cited is “not 
sound in reason’’)]. But see infra 
text and note 90. 


“T,ivery-stable keeper’ see Livery- 
Stable and Garage Keepers § 3 


61. King v. Simmonds, 1 H.L.Cas. 
754, 778, 9 Reprint 959. 

“Lodging house” 38 C.J. p 137. 

62. Hall v. Cooley, 11 F.Cas.No. 
5,928, 3 N.¥.Leg.Obs. 282 (within 


bankruptcy law); Huston v. Goudy, 
37 A. 881, 90 Me. 128;°130 (within 


insolvency statute requiring keeping’ 


of proper books). 
“Tumber dealer” 38 C.J. p 327. 


[a] Lumber manufacturer.—(1) 
One engaged in the manufacture and 
sale of lumber held to be “trader.’ 
In re Cowles, 6 F.Cas.No. 3,297, 1 
Nat.Bankr.Reg. 280 (within. Bank- 
ruptey Act); In re Merryfield, 13 A. 
891, 892, 80 Me. 233 [cit Sylvester v. 
Edgecomb, 76 Me. 499, 500]. (2) One 
who for several years prior to his 


TRADER 


merchant;°® a 


dealer ;7° 


petition in insolvency was engaged 
in purchasing small parcels of tim- 
ber lands and timber growth, cutting 
and removing timber therefrom, 
manufacturing the same at his mill, 
into staves and heading, constructing 
the manufactured materials into 
casks and barrels at his shop, and 
transporting these products with his 
team to market for sale held “trad- 
er’. within insolvency law. In re 
Merryfield, 13 A. 891, 80 Me. 233, 234. 


ee. see Logs and Logging 


63. See cases infra this note. 
[a] Manufacturers generally.— 
(1) ‘Persons who buy the raw ma- 


terial, and work it up into some arti- 
cle of manufacture for the purpose of 
sale, are held to be traders within the 
meaning of the bankruptcy laws as 
well as persons who manufacture 
articles from materials of their own 
production.” Reg. v. Pearson, (B.C.) 
1 Can.Cr.Cas. 337, 339 [cit Robson 
Bankr. L. (7th ed) p 130]. (2) “They 
[manufacturers] have been held to 
be traders, since they buy goods and 
sell them again, though after chang- 
ing the form and value of the arti- 
cles.” In re Smith, 22 F.Cas No. 
12,981, 2 Lowell 69 [cit In re EHeles, 8 
F.Cas.No. 4,302, 1 N.Y.Leg.Obs. 84; 
Wakeman wv. Hoyt, 28 F.Cas.No. 
17,051, 1 N.Y.Leg.Obs. 132]. 


“Manufacturer” see Manufactures 
§§ 10-14. 
64. Daniels v. Palmer, 29 N.W. 


162, 35 Minn, 347, 350 (“it appears 
that . . [defendant] was operat- 
ing a flouring mill, buying wheat, 
grinding it into flour and selling it 
for a profit. He was also operating 
a warehouse, receiving in store and 
buying and selling grain. This con- 
stituted him a ‘trader’ under any 
definition of that somewhat indefinite 
term’’). 


65. Teich v. McAuley, (Tex.) 212 
S.W. 979, 980 (under Bulk Sales Act 
[Rev. St. (1911) art 3971], a dealer 
in monuments, having on hand mar- 
ble, granite, etc., held to be a “‘trader” 
although at time he sold his entire 
stock of goods without complying 
with act he was not engaged in that 
business, but was engaged in other 
lines of employment). 


“Monument” 41 C.J. p 211. 
66. See cases infra this note. 


[a] Private corporation, which is 
engaged in the general automobile 
business, and buys, sells, and repairs 
motor vehicles, and deals in automo- 
pile accessories, held to be a “trader,” 
within the provisions of sign statute 
(Code c 100 § 13). Midland Inv. Cor- 
poration v. May, 140 S.E. 5, 104 W. 
Va. 289, 293; General Electric Co. v. 
Martin, 130 S.E. 299, 99 W.Va. 519, 
525 [both cit Nussbaum vy. City Bank 
& Trust Co., 110 S.EB. 363,°132 Va. 54, 
59)]. 


“Automobile” 6 C.J. p 867. See 
Motor Vehicles §§ 2, 3. 

“Dealer in automobiles” 17 C.J. p 
1156 text and note 9 

67. See cases infra this note. 

[a] Importer and manufacturer 


held trader.—Importer of goods who 
manufactured certain articles of 
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storer;°* a monument dealer;*> an automobile deal- 
er;°° an importer and manufacturer;*? a private 
hospital;°* a purchaser of cattle;®® a retail liquor 
a sales agent;71 


a saloon keeper;’? a 


clothing from such goods, and also 
sold some unmanufactured and in 
bulk to the trade held to be a trader 
within license tax statute. _Reg. v. 
vauuaeas (B.C. ) 1 CaniGr, Cais#'33 7% 


“Importer” 31 C.J. p 258. 


“Manufacturer” see Manufactures 
§§ 10-14. 


68. See cases infra this note. 


[a] Corporation maintaining pri- 
vato hospital for consumptives held a 
trader within bankruptcy law. In re 
San Gabriel Sanatorium Co... 95 F. 
271, 274, 2 Am.Bankr. 408 [cit In re 
Surety Guarantee & Trust Co., 121 F. 
73, 75, 56 C.C.A. 654, 9 Am.Bankr. 12 
(but disapproving the holding); In 
re Chesapeake Oyster & Fish Co., 112- 
F. 960, 962, 7 Am.Bankr. 173 (but 
Saying the case-cited is “not sound 
in reason, nor in the result reached” 
and refusing to follow it as applicable 
to a restaurant); In re Morton Board- 
ing Stables,-108 F. 791, 793, 5 Am. 
Bankr. 763; In re Elk Park Mining 
& Milling Co., 101 F. 422, 4 Am.Bankr. 
131 (Cwhere it is said that the judge 
in the cited case was wrong); In 
re Minnesota & Arizona Constr. Co., 
60 P. 881, 884, 7 Ariz. 137]. 


aes hospital’ see Hospitals 


69. See infra this note. 


[a] Purchaser of cattle for resale 
held ‘‘trader.’”,-—One who in the course 
of a few months is engaged with an- 
other in purchasing one hundred cat- 
tle and sells them under single con- 
tract to a proprietor of an establish- 
ment for canning beef held trader. 
Sylvester v. Edgecomb, 76 Me, 499, 
500 (within insolvency laws). 


70. In re Ryan, 21 F.Cas.No. 42,- 
183, 2 Sawy. 411. 


[a] Retail merchant who periodi- 
cally sends his clerks into neighbor- 
ing municipality to take orders from 
residents thereof and delivers the 
goods sold through the same or other 
clerks, with his own vehicles, a day 
or two later, held to be a trader with- 
in municipal license law. Saint-Da- 
vid-de-L’Auberiviere v. Guy, 51 Que. 
Super. 272, 276. 


poncren merchant” see Merchant § 


71. See infra this note. 
[a] Sales agent on commission 
held “trader.”—‘‘He was a trader, 


. . . he received and sold mowing 
machines for a commission.” Huston 
v. Goudy, 87 A. 881, 90 Me. 128, 130 
(within insolvency statute requiring 
keeping of proper books). But see 
infra text and note 4. 


“Sales agent” 55 C.J. p 1343. 
72. See cases infra this note. 


{a] Within bankruptcy law.—‘‘A 
trader is one who buys to sell again, 
a definition which might apply to a 
saloon.” In re PExcelsior Café Co., 
175 F. 294, 296 [quot In re Went- 
worth Lunch Co., 159 F. 418, 415, 86 
C.C.A. 393, 20 Am.Bankr. 29 (aff 30 
S.Ct. 694, 217 U.S. 591, 54 L.Ed. 895)1. 
But see infra text and note 87. 


“Saloon keeper” see Saloon § 6 text 
and note 94. 
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shipper ;7* a smuggler;7* a stair-builder;’® a vehicle 
On the other hand, in various con- 
nections, the term has been held not to include: 
A baker;?7 a brick maker;7® a builder;7® a butch- 
er;8° a commission merchant;*! a corporation buy- 


manufacturer.*® 


73. See infra this note. 


{a] Under English railroad rate 
statute.—“The term ‘trader’ is de- 
fined for the purposes of the Rates 
and Charges Order Confirmation Act 
as including ‘any person sending or 
receiving merchandise by the rail- 
way.’ ”’ North British Railway v. 
Clyde Shipping Co., 16 R.&Can.Tr. 
Gas. 251, 255. 


“Shipper” 57 C.J. p 1156. 
74. See cases infra this note. 


[a] Smuggler as ‘“trader.’—‘A 
smuggler may be a trader . eas 
being a person who seeks his trade 
or living by buying and selling, al- 
though such buying and selling be 
illegal.” Merchants’ & Farmers’ 
Bank v. Schaaf, 66 So. 402, 108 Miss. 
121, 132 [quot Words and Phrases 
Ist ser.] p 7052 (cit Cobb v. Sy- 
monds, 5 B.&Ald. 516, 519, 1 D.&R. 
111, 7 E.C.L. 283, 106 Reprint 1279)]. 


“Smugegle”’ 58 C.J. p 777. 


75. In re San Gabriel Sanatorium 
Cored -be 12716273, 121A mm: Bankrsté08 
{cit In re Garrison, 10 F.Cas.No. 5,- 
254, 5 Ben. 430, 7 Nat.Bankr.Reg. 287 
(held to be a “tradesman’’)]. 


76. See cases infra this note. 


[a] Within Bankruptcy Act, ‘a 
earriage maker, carrying on an ex- 
tensive business, in the manufacture 
and sale of carriages’? held to be a 
trader. Wakeman v. Hoyt, 28 F.Cas. 
No. 17,051, 1 N.Y.Leg.Obs. 132. 


{b] Within Mississippi sign stat- 
ute (Code [1930] § 3352), a wagon 
manufacturer who also dealt in cer- 
tain road building machinery, held 
to be a trader as to latter property. 
In re Hemming, 51 F.(2d) 850, 852. 


“Wehicle” [39 Cyc 1125]. 


77. Robinson v. Graham, 16 Man. 
69, 70 (“as a mere baker he could not 
be considered a trader’). But see 
Supra text and note 51. 


78. See cases’ infra this note. 
{a] Brickmaker not “trader.”— 
(1) “One who burns into bricks the 


clay of the land of which he is seiz- 
ed as devisee and then sells the 
bricks so made” held not to be a 
trader within bankrupt laws.  Sut- 
ton v. Weeley, 7 East 442, 448, 103 
Reprint 171. (2) Where one “made 
bricks for his own consumption, 
though he sold the surplus” it was 
said that the jury “ought not to find 
him a trader.” Wells v. Parker, 1 
Wk a4,” oo. 99) Reprint” 957. 63) 
“When the business of brick-making 
is carried on as a mode of enjoying 
the profits of a real estate, it will 
not make the party liable [as a 
trader] to the bankrupt law.” Hall 
v. Cooley, 11 F.Cas.No. 5,928, 3 N.Y. 
Leg.Obs. 282 [quot Eden Dig. Bankr. 
L:J. But see supra note 538. 


79. In re Smith, 22 F.Cas.No. 12,- 
981, 2 Lowell 69. 


“Builder” see Building 
struction Contracts § 2. 


80. See cases infra this note. 


[a] Butcher not “trader.”—(1) “A 
butcher killing his own stock and 
selling it was not a trader.” In re 
Minnesota & Arizona Constr. Co., 60 
P. 881, 884, 7 Ariz. 137. (2) “A butch- 
er who kills only such cattle as he 


and Con- 


TRADER 


” 


has reared himself, is not a trader. 
Sylvester v. Edgecomb, 76 Me. 499, 
500. (3) In holding a butcher not to 
be a trader, the court said: “He does 
not buy and sell ‘the same article and 
in the same condition’ as a mere 
‘trader.’” State v. Yearby, 82 N.C. 
561, 562, 33 Am.R. 694. But see su- 
pra text and note 54, 


81. See cases infra this note. 


[a] Under “sign statute.’’—A sec- 
tion of a statute requiring anyone 
who “shall transact business as a 
trader with the addition of the words, 
factor, agent, and company or & Co.” 
to disclose on a proper sign the name 
of his principal or partner ‘“‘shall not 
apply to a person transacting busi- 
ness under a license to him... 
as.a commission merchant.” Midland 
Investment Corp. v. May, 140 S.H. 5, 
104 W.Va. 289, 291; General Electric 
Co. v. Martin, 130 S.H. 299, 99 W.Va. 
519, 524, 525; Cable Co. v. Mathers, 
79 S.BH. 1079, 72 W.Va. 807, 811; Mor- 
ris v. Clifton Forge Grocery Co., 32 
S.E. 997, 46 W.Va. 197, 200; Brown 
Mfg. Co. v. Deering, 13 S.E. 383, 35 
W.Va. 255, 258. 


“Commission merchant” 12 C.J. p 


82. In re 
TrustcCos, MZ1seh 73; 
654, 9 Am.Bankr, 12. 


83. In re Kingston Realty Co., 160 
F. 445, 448, 87 C.C.A. 406 (within 
Bankruptcy Law); In re Smith, 22 
F.Cas.No. 12,981, 2 Lowell 69 (with- 
in bankruptcy statute). 


[a] Merchant continuing business 
with exempted property.—A person 
to whom a stock of goods was set 
apart as an exemption and who con- 
tinued to trade therewith without an 
order of court held not to bea “‘trader”’ 
within statute relating to insolvent 
traders. Powers v. Rosenblatt, 38 
S.E. 969, 113 (Gaz 559, 560. 


84. Gilbert v. Hayward, 92 A. 625, 
631, 37 R.I. 303 (wife who, on her 
husband’s failure to pay for her main- 
tenance, undertook dressmaking to 
support herself and child, held not to 
be a trader, the court saying: “This 
is far from constituting her a ‘trad- 
er’ ” B 


“Dressmaker” 19 C.J. p 764. 
85. See cases infra this note, 


[a] Farmers held not to be “trad- 
ers.”—-(1) Construing Municipal Act, 
R. S. O. (1914) ¢.192 § 420 els 6, 7, 
regulating transient traders, the 
court said: “The Act does not appl¥ 
to the case of a farmer selling his 
own products, the fruits or roots 
grown out of his land. As to his 
selling and disposing of these he is 
not a ‘trader’ in any proper sense.” 
Rex v. Geddes, 35 Ont.L. 177, 185, 9 
Ont.W.N. 307. (2) “If a man exer- 
cise a manufacture from the produce 
of his own land, as a necessary or 
usual mode of reaping or enjoying 
that produce, and bringing it advan- 
tageously to market, he shall not be 
considered a trader, though he buy 
the necessary ingredients and materi- 
als to fit it for market; as in the 
case of a farmer who makes cheese 
on his own land, and who buys runnet 
and. Salt; cor - Where a man 
makes his own apples into cider, 
though there be an expense attend- 
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ing and selling stocks, bonds, and other securities; 
a dealer in land or real estate;8* a dressmaker; 
a farmer;®*® a film’ renting company; 
of a saloon and restaurant ;*7 
licensed auctioneer;®® a livery-stable keeper; 


-82 
~84 


{Oe aeKeeper 


a 
a 


a land owner ;** 
-90 


ing the operation, and though many 
things are to be bought, and some 
mixture, yet he is no trader.” Wells 
v. Parker, 1 T.R. 34, 38, 99 Reprint 
Me (3) Within Bankruptcy Act 
“selling horses or other stock, or the 
products of a farmer, does not con- 
stitute him a trader within the mean- 
ing of the Act.” In re Kenyon, 30 
F.Cas.No. 17,780 note, 6 Nat.Bankr. 
Reg. 238, 1 Utah 47, 49. (4) Within 
limitations statute, a farmer who 
“purchased merchandise and paid for 
the same partly with cash and partly 
with cotton and livestock . to be 
credited on the account” held not to 
be a trader. M. G. Travis & Co. v. 
Mosley, (Miss.) 114 So. 628, 629. But 
see supra text and note 56. 


86. In re Imperial Film Exchange, 
198 F. 80, 81, 117 C.C.A. 188 (in Bank- 
ruptey Act). 


“Film” 25 C.J. p 1129. 


“Reuting” see Rent § 7 text and 
notes 12-16. 


87.. In re Wentworth Lunch Co., 
159 F043, 415." 86) €. CVA 39320: 
Am.Bankr. 29 [aff 30 S.Ct. 694, 217 U. 
S. 591, 54 L.Ed. 895]; In re Surety 
Guarantee & Trust. Co., 121 F. 73, 75, 
56 C.C.A, 654, 9 Am.Bankr. 12 [both 
cit In re Chesapeake Oyster, etec., Co., 
112 F. 969, 961]. But see supra text 
and note 72. - 


“Restaurant” 54 C.J. p 729. 
“Saloon” 55 C.J. p 1344. 
88. See cases infra this note. 


[a] Thus (1) selling the product 
of one’s own land held not “trading 
or mercantile pursuit” so as to make 
one a trader. In re Rollins Gold & 
Silver Mining Co., 102 F. 982, 983, 4 
Am.Bankr. 327% (2) An owner of oil 
land who divides it into leaseholds 
and receives the rent in oil held not 
“trader” under bankruptcy law. In 
re Woods, 30 F.Cas.No. 17,990, 7 Nat. 
Bankr.Reg. 126. (3) “The owner of 
timber lands, who cut his trees and 
made them into lumber, was neither 
a merchant nor a trader.” In re U. 
S. “Hotel sCo., 134 Bo 225.9 fate nota 
C.A. 153, 68 A.U.R. 588, 13 Am.Bankr. 
403 [cit Hall v. Cooley, 11 F.Cas.No. 
5,928, 3 N.Y.Leg.Obs. 282]. 


“Landowner” 36 C.J. p 719. 
89. See cases infra this note. 


{a] Under “sign statute.”—A sec- 
tion of a statute requiring anyone 
doing “business as a trader, with the 
addition of the words factor, agent, 
and company or & Co” to disclose, by 
a suitable sign, the name of his prin- 
cipal or partner “shall not apply to 
a person transacting business under 
a license to him as an auctioneer.” 
Midland Investment Corp. v. May, 
140.S.E. 5, 104 W.Va. 289, 291; Gen- 
eral Electric Co. v. Martin, 130 S.R. 
299, 99 W.Va. 519, 524, 525; Cable Co. 
v. Mathers, 79 S.E. 1079, 72 W.Va. 807, 
811; Morris vy. Clifton Forge Grocery 
Co., 32 S.E. 997, 46 W.Va. 197, 200; 
Brown Mfg. Co. v. Deering, 13 S.E. 
383, 35 W.Va. 255, 258. 


“Auctioneer” see Auctions and Auc- 
tioneers § 2. 
90. See cases infra this note. 


[a] Livery-stable keepers held noi 
“traders.”—-In re Smith, 22 F.Cas.No. 
12,981, 2 Lowell 69 [cit Hall v. Cool- 
ey, 11 F.Cas.No. 5,928, 3 N.Y¥.Leg.Obs. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


manufacturer ;*! a mining company;°? an execu- 
tor;°* an incorporated club;°* an innkeeper;?® an 
an insurance company;°7 
operator of a sawmill;°* a quarryman;?°® 


insurance agent;°¢ 


282]; Durham vy. Slidell Liquor Co., 
94 Miss. 140, 144, 49 So. 739 (within 
statute providing that if a person 
shall transact business as a trader 
or otherwise as agent of another and 
fail to disclose his principal by a 
business sign all his property shall 
be liable for his debts). But see su- 
pra text and note 60. 


91. State v. Chadbourn, 80 N.C. 
479, 481, 30 Am.R. 94. — 


[a] “Manufacturer” dist 
—State v. Chadbourn, 80 
481, 30 Am.R. 94. 


“Manufacturer” 
§$§ 10-14. 


92. See cases infra this note. 


[a] Within bankruptcy law.— 
“Mining companies are held not to 
be traders.” In re Surety Guarantee 
Sy ROUSt COL oka tH. 78,. 05, 56) cule 
654, 9 Am.Bankr. 12 [cit In re Key- 
stone Coal Co., 109 F.. 872, 874, 6 
Am.Bankr. 377; In re Woodside Coal 
Co., 105 F. 56, 57, 5 Am.Bankr. 186; 
In re Chicago Joplin Lead & Zinc Co., 
104 F. 67, 6&8, 4 Am.Bankr. 712; In re 
Rollins Gold & Silver Mining Co., 
102 F. 982, 983, 4 Am.Bankr. 327; In 
re Elk Park Mining & Milling Co., 
101 F. 422, 423, 4 Am.Bankr. 131]. 


“Mining company” see Mines and 
Minerals § 151. ° 


93. See cases infra this note. 


[a] “An executor who disposes of 
his testator’s stock-in-trade for the 
purpose of winding up his estate, or 
merely continues the business to the 
extent that is necessary to complete 
contracts entered into by the testator, 
is not a ‘trader’ within the meaning 
of the English Bankruptcy Act.” Reg. 
v. Pearson, (B.C.) 1 Can.Cr.Cas. 337, 
339 [cit Edwards v. Grace, 2 M.&W. 
190, 191, 150 Reprint 723 (both cit 
Marshall v. Broadhurst, 1 C.&J. 403, 
405, 148 Reprint 1480)]. 


“Executor” see Executors and Ad- 
ministrators § 3 text and note 12. 


94. In re Surety Guarantee & 
Trust ©o., 121 BF. 73; 75, 56 C.C.A. 654 
9 Am.Bankr. 12 [cit In re Fulton 
Club, 113 F. 997, 998, 7 Am.Bankr. 
670 (within Bankruptcy Act) ]. 


“Club” see Clubs §§ 1, 2, 4 (incorpo- 
ration of clubs). 


guished. 
Rope ac tik 


see Manufactures 


95. See cases infra this note. 
[a] Innkeepers held not “traders.” 
—(1) “An innkeeper whose general 


dealing is in oats, hay, straw, etc., 
for the use of his inn, is not a trader 
within the Statute of Bankrupts.” 
Newton v. Trigg, 1 Show. 96, 97, 89 
Reprint 474. (2) ‘The description 
‘hotel keeper’ is a well known one 
... and has a meaning distinct 
from that of .. . trader.” Bar- 
thels v. Peterson, 24 Man. 794, 197 
(within Bulk Sales Act). _ (3). “Go 
say that such a business [innkeeper] 


is that of a ‘trader’ or a ‘mercantile’ 


pursuit’ is giving those words an 
elasticity not according to common 
usage.” Toxaway Hotel Co. v. 
Smathers, 30 S.Ct. 263, 216 U.S. 439, 
447, 54 L.Ed. 558. To same effect In 
re Chesapeake Oyster & Fish Co., 112 
F. 960, 962, 7 Am.Bankr. 173 (by 
parity of reasoning applied to a sa- 
joon and restaurant). (4) “Until 
changed by a statutory declaration of 
the persons comprehended by the 
term ‘trader’ an innkeeper was_held 
not to be a trader.” In re U. S. Hotel 


[63 C. J.—35] 


TRADER 


company ;1 
+3 
keeper; 
an 
arailroad | ager;® 


Co, 134. 225, 226, 67% C.C.A.. 153, 68 
L.R.A. 588 [cit Newton vy. Trigg, su- 
pra]. 

“Innkeeper” see Innkeepers § 6. 


96. See infra this note. 
[a] Under “sign statute.”—Code 
(1892) § 4234, requiring an agent 


transacting business as a “trader or 
otherwise” to disclose the name of 
his principal by a suitable sign, un- 
der penalty of rendering the proper- 
ty used in the business liable for the 
agent’s debts, held not to apply to a 
person transacting business solely as 
an insurance agent. I. L. Lyons & 
Co. v. Solomon S. Steele & Co., 38 So. 
3871, 372, 86 Miss. 261, 262. 


Perak tog agent” see Insurance § 


97. See cases infra this note. 


[a] “Insurance companies are held 
not to be traders.” In re Surety 
Guarantee & Trust Co., 121 F. 73, 75, 
56 C.C.A. 654, 9 Am.Bankr. 12 [cit In 
re Cameron Town Mut. F. Lightning 
& Windstorm Ins. Co., 96 F. 756, 758, 
: ie 372 (within bankruptcy 
aw)]. 


“Fnsurance company” see Insurance 
§ 44 (in general), § 45 (stock com- 
panies), § 67 (mutual companies), § 
85 (mixed companies). 


98. See cases infra this note. 
[a], Operator of sawmill.—A part- 
nership owning a large saw and 


planing mill whose ‘sole business is 
to ‘buy timber and convert the same 
by sawing and planing into lumber 
and boards” and who “do not sell 
timber, and do not buy lumber’ held 
not. to be a “trader’’ within license 
tax statute. State v. Chadbourn, 80 
N.C. 479, 481,:30 Am.R. 94 [cit State 
v. Yearby, 82 N.C. 561, 562, 33 Am.R. 


694. But see cases supra note 62 
[a]. 

99. See cases infra this note. 

[a] “fhe lessee of a quarry, who 


digs rock and makes it into slate for 
sale, is not a trader within the mean- 
ing of the English bankrupt acts.” 
Sylvester v. Edgecomb, 76 Me. 499, 
501 [cit In re Cleland, L.R. 2 Ch. 
466, 469]. 


“Quarry” 51 C.J. p 117. 
1. See cases infra this note. 


[a] Railroad companies not “‘trad- 
ers.”—(1) “Railroad and transporta- 
tion companies are not traders.” In 
re Minnesota & Arizona Constr. Co., 
60 P. 881, 884, 7 Ariz. 137. (2) “The 
fact that the appellant fa railroad 
company] ran a car over its track 
supplied with provisions and clothing 
Suitable to the wants of its em- 
ployees, and delivered such supplies 
to its laborers in payment of the 
wages due them, selling to no other 
persons, and not to the laborers ex- 


cept in payment of wages did not 
make it a trader.” Vicksburg, etc., 
Re Cote. state. 62 Miss...1 05,7207 


(within privilege tax statute). 


“Railroad company or corporation” 
see Railroads § 4. 


2. In re Pacific Coast Warehouse 
Co., 128 F.-749, 750 [quot In re New 
York & Westchester Water Co., 98 
Be Wd 4s vA: Bankr. 50/8 aicatt 
LO 2mm O44 435 Cl CeAt 91) 17 inne 
Smith, 22 F.Cas.No. 12,981, 2 Lowell 
69 [cit In re Minnesota & Arizona 


a railroad contractor ;? 
a sales agent;¢ 
teamster;® a theatrical company;’ a theatrical man- 
a warehouseman ;?® 


[63 C.J.] 603 


a restaurant 
a stock speculator;® a 


a water supply com- 


Constr. Co., 60 P. 881, 884, 7 Ariz. 
137] 


“Contractor” 13 C.J. p 211. 
3. See cases infra this note. 


[a] Within bankruptcy law.—(1) 
“A trader. is one who buys to Sell 
again, a definition which might ap- 
ply to a saloon but not to a restau- 
rant.” In re Excelsior Café Co., 175 
F. 294, 296 [quot In re Wentworth 
Lunch Co., 159 F. 413, 415, 86 C.C.A. 
393, 20 Am.Bankr. 29 (aff 30 S.Ct. 694, 
217 1W.S. 591, 54 Telia: 895) 1 (A 
restaurant, where “the business is 
the same as a hotel except that lodg- 
ings are not furnished” held not to 
be a trader or a mercantile or trading 
pursuit. In re Chesapeake Oyster & 
Wish Co., 1L2) 960) S962, 7 2am: 
Bankr. 173. 


“Restaurant keeper” 54 C.J. p 730. 
4. See cases infra this note. 


[a] Sales agent held not to be 
“trader.,—“A party whose entire 
business consists in selling agricul- 
tural implements, wagons, etc, as 
agent for the manufacturer thereof, 
receiving a commission for his sery- 
ices in disposing of the same, cannot 
be regarded as a trader.” Cable Co. 
v. Mathers, 79 S.H. 1079, 72 W.Va. 
807, 812 [quot Brown Mfg. Co. v. 
Deering, 13 S.E. 383,. 35 W.Va. 255, 
258 (syllabus)]. But see supra text 
and note 71. 


5. See cases infra this note. 


[a] Under bankruptcy and insol- 
veucy laws.—(1) “A speculator in 
stocks, whether on his own account, 
or as broker, is not deemed a trader 
or merchant.” In re New York & 
Westchester Water Co., 98 F. 711, 714, 
3 Am.Bankr. 508 [aff 102 F. 1004, 43 


C.C.A. 91, and quot In re Pacific 
Coast Warehouse Co., 123 F. 749, 
750]. (2) “We find no authorities 


that hold that speculating in stocks 
constitutes one a trader.” Ex p. Con- 
ant, 77 Me.-275; 21 ,. 52 ,Amin roo. 


“Stock” 60 C.J. p 101. 


& In re Minnesota & Arizona 
Constr. Co., 60 P. 881, 884, 7 Ariz. 137 
(“a teamster who to a very consid- 
erable extent buys and sells hay and 
straw to support his teams while idle 
is not a trader’’). 


“Teamster” 61 C.J. p 1751. 


7. In re Oriental Soc., 104 F. 975, 
5 Am.Bankr. 219. 


“Theatrical” 62 C.J. p 888. 
8. See cases infra this note. 


[a] Theatrical manager held not 
“trader.’”—‘‘A theatrical manager, 
though he buy and sell costumes, is 
not a trader.” In re Minnesota & 
Arizona Constr. Co., 60 P. 881, 884, 
7 Ariz. 137. To same effect In re Duff, 
ASE No L952 1. ; 


“Manager” 38 C.J. p 524. 
9. See infra this note. 


[a] Warehouseman not trader.— 
In re Pacific Coast Warehouse Co., 
123 EF. 749, 751 (“The fact that when 
grain is stored with it the defendant 
issues to the owner a warehouse re- 
ceipt, which, when negotiated, oper- 
ates as a transfer of title to the grain 
therein described, does not make the 
business of the defendant that of a 
trader’’). 


“«Warehouseman” [40 Cyc 400]. , 


604 [63 C.J.] 


pany;1° one engaged in draining his lands.*4 
“As a trader,’’!? “as a trader 


[§ 5] BE. Phrases. 


or otherwise,”’!* “a trader who secretes himself, 
“merchant or trader,”!® “merchants, jewelers . . - 
or other trader,”?* “sole trader,’”’!’ “stock and bond 
trader,”18 “{rader or commission merchant,”?® “trad- 
er or merchant,”2° “transient trader,”?1 “treaty trad- 
er;”22 also “actual traders,’’?? and “traders and 
merchants;”24 and also adjectively in the phrase 


“trader’s talk.’’2® 


TRADESMAN.’* [§ 1] A. In General. 1 
said to be a vague term, admitting of a variety of 
signification,27 which, however, may be divided broad- 


10. See infra this note. 


[a] Within bankruptcy law.—In 
holding a water company buying and 
selling water as a part of its regular 
business was not included by the 
term in the bankruptcy law, the court 
said: “The leading idea of the com- 
pany, is not to trade or traffic in wa- 
ter as merchandise, but to transport 
it under pressure from distant sourc- 
es to the consumer.” In re New 
York, etc., Water Co., 98 F. 711, 715, 
3 Am.Bankr. 508 [aff 102 F. 1004, 43 
CICA. 91). 


11. See cases infra this note. 


[a] “Clergyman who was largely 
engaged in draining his lands was not 
a trader; because, though he bought 
goods for use in his operations, he 
did not sell them again.” In re 
Smith, 22 F.Cas.No. 12,981, 2 Lowell 
69 [cit Hankey v. Jones, 2 Cowp. 745, 
750 (where the question was wheth- 
er drawing and redrawing bills of 
exchange for large sums to finance 
such operations rendered him a trad- 
er subject to the bankruptcy law)]. 


12. Nussbaum v. City Bank & 
Trust Co., 110 S.E. 3638, 132 Va. 54, 59. 


13. Merchants’ & Farmers’ Bank 
v. Schaaf, 66 So. 402, 108 Miss. 121, 
131; I. L. Lyons & Co. v. S. S.Steele 
& Co., 38 So. 371, 86 Miss. 261, 262. 


14 2 Blackstone Comm. p 254 
[quot McDowall v. Wood, 11 S8.C.L. 
242, 243 (defining a bankrupt) ]. 


15. In re San Gabriel Sanatorium 
Co., 95 F. 271, 274, 2 Am.Bankr. 408; 
Ex p. Conant, 77 Me. 275, 279, 52 Am. 
R. 759; McDowall v. Wood, 11 S.C.L. 
242, 244; Reg. v. Pearson, (B.C.) 1 
Can.Cr.Cas. 337, 339. 


16. State v. Chadbourn, 
479, 481, 30 Am.R. 94. 


80 N.C. 


aoe See Husband and Wife §§ 386-— 
18. Harris v. National Surety Co., 


155 N.E. 10, 12, 258 Mass. 353. 


19. Brown Mfg. Co. v. Deering, 13 
S.E. 383, 85 W.Va. 255, 260. 


20. In re Oriental Society, 104 F. 
975, 5 Am.Bankr. 219; In re New 
York & Westchester Water Co., 98 
F. 711, 714, 3 Am.Bankr. 508 [aff 102 
mn, L004, 43°C:C.A, 91]. 


21. Rex v. Geddes, 35 Ont.L. 177, 
184, 9 Ont.W.N. 307. 


22. Ex p. Haruye Suzuki, 
(2d) 424, 425. 


fa] Japanese alien and corpora- 
tion of which he was officer and di- 
rector both held to have the status 
of “treaty trader” within treaty with 
Japan. Ex p. Haruye Suzuki, 36 F. 
(2d) 424, 425. 


23. McDowall v. Wood, 11 S.C.L. 
242, 243 [cit 2 Blackstone Comm. p 


36 FF. 
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[§ 2] B. Applied to Mechanics. 
mechanics, “tradesman” has been defined as being 
a handiecraftsman;?2 any mechanic‘ or artificer*° 
whose livelihood depends upon the labor of his 


ly into two senses, one relating to ‘mechanical ac- 
tivity,2® the other relating to mercantile activity,*® 
the former being sometimes described as the Ameri- 
can meaning,®° and the latter, as the English,** al- 
though this distinction has been disregarded.*” 


As applied to 


hands;?® any person engaged in mechanical pursuits 


This is 


473]. 

24. Barthels v. Peterson, 24 Man. 
794,. 795. 

{a] Defined in Bulk Sales Act.— 


“Persons who aS their ‘ostensible oc- 
cupation’ buy and sell goods, wares 
and merchandise ordinarily the sub- 
ject of trade and commerce.” Rev. 
St. (1913) ¢ 23 § 7 [quot Barthels 
Shewan & Co., Ltd. v. Peterson, 24 
Man. 794, 795]. 


25. Baird v. Eflow Inv. Co., (Utah) 
289 P. 112, 114 [cit C.J.J. See also 
Dealer’s Talk 17 C.J. p 1157; False 
Pretenses § 23; Fraud §§ 20, 27, 110; 
Puffing 51 C.J. p 90; Sales §§ 100- 
109. 


26. See Libel and Slander § 88 
(defamatory words affecting trades- 
men). See also Trade ante; Trader 
ante. Trade Unions §§ 42-44 (mem- 
bership of tradesman in union). 


27. In re Cote, 6 F.Cas.No. 3,267, 
2 Lowell 374, 14 Nat.Bankr.Reg. 503; 
Richie v. McCauley, 4 Pa. 471, 472. 


[a] Use in statute criticized.—In 
construing a statute exempting a 
tradesman’s tools from seizure on 
execution, the court said: “It is to 
be regretted that, in framing a stat- 
utory provision of so much impor- 
tance, a term so vague, and admitting 
of such variety of signification, 
should have been employed.’ Richie 
v. McCauley, 4 Pa. 471, 472 [quot 
In re Cote, 6 F.Cas.No. 3,267, 2 Lowell 
374, 14 Nat.Bankr.Reg. 503]. 


28 See infra § 2. 
29.. See infra § 3. 
30. See infra this note. 


[a]. “In its most extended Ameri- 
can signification, it may embrace all 
who are engaged in mechanical pur- 
suits and employments; everyone 
who exercises an art in making and 
constructing for the use of others 
the almost innumerable articles that 
civilization and refinement have made 
necessary or convenient to the habits 
and business of men as social beings, 
whether the individual labour him- 
self or only oversee and direct the la- 
bours of others.” Richie v. McCau- 
ley, 4 Pa. 471, 473. 


31. See infra this note. 


[a]. “In England, according to 
their lexicographers, the word or. 
would Seem to be principally used as 
expressive of a person engaged in 
traffic, as a small shopkeeper; but in 
this country, in its ordinary accepta- 
tion, it embraces a much larger class. 
With us, it is scarcely ever applied to 
persons engaged in the business of 
buying and selling.” Richie v. Mc- 
Cauley, 4 Pa. 471, 472. 


32. See infra this note. 
[a] Same meaning in both coun- 


or employments ;#7 a person who works at a trade.** 
“Tradesman” in this sense has been distinguished 
from “merehant,”** and “trader.”*° 


tries.—‘‘Nor am I prepared to admit 
that the word has a very different 
meaning in England and in the Unit- 
ed States. In both countries it is, I 
think, most often used as synony- 
mous with ‘shopkeeper.’”’ In re Cote, 
6 F.Cas.No. 3,267, 2 Lowell 374, 14 
Nat.Bankr.Reg. 503. 


33. Webster D. [quot In re Cote, 
6 F.Cas.No. 3,267, 2 Lowell 374, 14 
Nat.Bankr.Reg. 503]. 


34. “Mechanic” 40 C3. p 20. 
35. “Artificer’ 5 C.J. p 595. 


36. Burrill L.D.; Webster D. [both 
quot In re Cote, 6 F.Cas.No. 3,267, 2 
Lowell 374, 14 Nat.Bankr.Reg. 503]; 
In re Ragsdale, 20 F.Cas.No. 11,530, 
7 Biss. 154; In re Rugsdale, 20 F. 
Cas.No. 12,123, 16 Nat.Bankr.Reg. 
215, 25 Pittsb.L.J. 64 [all three cases 
eit Richie v. McCauley, 4 Pa. 471, 473 
(where definition is given in the plu- 
ral, beginning “mechanics or artifi- 
cers of every kind,” etc.)]. See War- 
burton-Beacham Supply Co. v. City of 
Jackson (Miss.) 118 So. 606, 608 [quot 
Webster Int. D.]. 


[a] Similar definition —‘“A me- 
chanic or artificer, especially one 
whose livelihood depends upon man- 
ual labor.” Webster Int. D. 
Warburton-Beacham Supply 
6084 of Jackson, (Miss.) 118 So. 


37. In re Ragsdale, 20 F.Cas.No. 
11,530, 7 Biss. 154; In re Rugsdale, 
20 F.Cas.No. 12,123, 16 Nat. Bankr. 
Reg. 215, 25 Pittsb.L.J. 64 [both cas- 


es cit Richie v. McCauley, 4 Pa. 471, 


473 (where it is said that “it may 
embrace all who are engaged” etc.) ]. 


“Employment” 20 C.J. p 1245. 
“Pursuit” 51 C.J. p 106. 
38. See infra this note. 


[a] In statute relating to prefer- 
ences for services.—In construing 
such a statute, Act of 1883, P. L. 
116, and its supplements of 1891, P. 
L. 54, the court said: “ ‘Tradesmen’ 
in the Act of 1891, means persons 
who work at a trade, and probably 
intends to include in a general phrase 
all the various kinds of skilled labor 
which are not specifically named in 
the earlier part of the act.” Stein- 
inger v, Butler, 17 Pa.Co. 97, 99. 


“Trade” ante. 
89. See cases infra this note. 


[a] “Merchant” contrasted.— 
“‘Merchant’ in this connection con- 
trasts with ‘tradesman,’ as the great- 
er with the less and not vice versa.” 
In re Cote, 6 F.Cas.No. 3,267, 2 Lowell 
374, 14 Nat.Bankr.Reg. 503 [quot In 
re U. S. Hotel Co., 134 F. 225, 227, 67 
C.C.A. 153,° 68 L.R.A. 588, 13 Am.: 
Bankr. 403]. 


40. See cases infra this note, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


« 


{§ 3] C. Mercantile Sense. 


{a] Within bankruptcy law.—In 
construing the word as ‘used in § 29 
of the bankrupt law (Rev. St. § 5110), 
the court said: (1) “I am of the 
opinion that ‘tradesman’ cannot fair- 
ly be stretched to mean ‘trader,’ in 
the large sense of the old bankrupt 
law.” In re Cote, 6 F.Cas.No. 3,267, 
2 Lowell 374, 14 Nat.Bankr.Reg. 503. 
(2) “In both countries [England and 
United States], it has a signification 
much more restricted than that given 
to ‘trader’ in the old bankrupt law.” 
In re Cote, supra [cit In re Stickney, 
23 F.Cas.No. 13,439, 5 Dill. 91, 17 Nat. 
Bankr.Reg. 305]. (3) “Primarily 
these words ‘trader’ and ‘tradesman’ 
Eee have been treated by the 
courts in many instances as synony- 
mous. But in their general applica- 
tion and usage, .. they describe 
different vocations.” In re Ragsdale, 
20 F.Cas.No. -11,530, 7 Biss. 154; In 
re Rugsdale, 20 F.Cas.No. 12,123, 16 
Pee ueT Ree: 215, 25 Pittsb.Leg.J. 


“Trader”? ante. 
41. “Mercantile” 40 C.J. p 634. 


42. Palmer v. Snow, [1900] 1 Q.B. 
725, 727 [quot Rex v. Anderson, 10 
Can.Cr.Cas. 144, 146 (both cases giv- 
ing such meaning to the term as used 
in Sunday laws)]. 


“Prade” ante. 


43. Rex v. Anderson, 
Cas. 144, 146. 


44. In re Marston, 16 F.Cas.No. 9,- 
142, 5 Ben. 313, 314 [quot Ex p. Co- 
nant, 77 Me. 275, 277, 52 Am.R. 759]. 


[a] “According to the lexicons, 


10, Caner: 


* one who is engaged in the business of 


\ 


buying and selling for gain may be 
called a merchant, and also a trades- 
man.” In re Marston, 16 F.Cas.No. 
9,142, 5 Ben. 313, 314 [quot Ex p. Co- 
nant, 77 Me. 275, 277, 52 Am.R. 759]. 


45. Richie v. McCauley, 4 Pa. 471, 
472. 
46. Toxaway Hotel Co. v. Smath- 


ers, 30 S.Ct. 263, 216 U.S. 439, 447, 54 


L.Ed. 558 [quot Bouvier L. D. (where 


a similar definition is given for 
“trader”’)]; In re U. S. Hotel Co., 134 
oe O25, 228, 67 C:C. Aw 153, 68. RAS 


588, 13 Am.Bankr. 403 [quot In re 
Smith, 22 F.Cas.No. 12,981, 2 Lowell 
69]. 

47. In re Cote, 6 F.Cas.No. 3,267, 
2 Lowell 374, 14 Nat.Bankr.Reg. 503. 


[a] “Such as a butcher or baker 
or even a plumber or carpenter.” In 
re Cote, 6 F.Cas.No. 3,267, 2 Lowell 


374, 14 Nat.Bankr.Reg. 508. 


4g. Hawkey v. Stirling, [1918] 1 
K.B. 63, 68 
49. Webster D. [quot In re Cote, 


6 F.Cas.No. 3,267, 2 Lowell 374, 14 
Nat.Bankr.Reg. 503]; In re Ragsdale, 
20 F.Cas.No. 11,530, 7 Biss. 154; In 
re Rugsdale, 20 F.Cas.No. 12,123, 16 
Nat.Bankr.Reg. 215, 25 Pittsb.Leg.J. 
64 Gast two cases describing this as 
the primary meaning). 


“Trade”? ante. 


In a_ mercantile 
sense** “tradesman” has been defined as meaning 
one who earries on a trade—buying and selling,*? 
who buys and sells,#? who is engaged in the busi- 
ness of buying and selling for gain,+* who is engaged 
in traffie,*® who makes it his business to buy mer- 
chandise or goods or chattels to sell again for the 
purpose of making a profit,#® who supplies your daily 
or occasional wants,*? who traffies in goods,*® or who 
trades;*® a shop keeper;*® a small shop keeper,®! 


TRADESMAN 


man,’”5> 


50. Burrill L. D. [quot In re Rags- 
dale, 20 F.Cas.No. 11,530, 7 Biss. 154; 
In re Rugsdale, 20 F.Cas.No. 12,123, 
16 Nat.Bankr.Reg. 215, 25 Pittsb.Leg. 
J. 64]; Wharton L. Lex. [quot In re 
Cote, 6 F.Cas.No. 3,267, 2 Lowell 374, 
14 Nat.Bankr.Reg. 503 (quot Webster 
D., and quot Toxaway Hotel Co. v. 
Smathers, 30 S.Ct. 263, 216 U.S. 439, 
447, 54 L.Ed. 558; In re U. S. Hotel 
Coy, 1384 B..225, 227, 67 -C.CvA. 153, 68 
L.R.A. 588, 18 Am.Bankr. 403)]; Pea- 
body v. Citizens’ State Bank, 108 N. 
W. 272,°98 Minn. 302, 310. 


[a] “Shopkeeper” synonymous.— 
“In -both countries [England and 
United States], it is I think most 
often used as synonymous’ with 
‘shopkeeper.’’”’ In re Cote, 6 F.Cas. 
No. 3,267, 2 Lowell 374, 14 Nat.Bankr. 
Reg. 503. 


[b] “Substantially the same as 
‘shopkeeper.’ ”’—In re Cote, 6 F.Cas. 
No. 3,267, 2 Lowell 374, 14 Nat.Bankr. 
Reg. 503 [quot Toxaway Hotel Co. v. 
Smathers, 30 S.Ct. 263, 216 U.S. 439, 
447, 54 L.Ed. 558; In re U. S. Hotel 
Cons184. F225, 227,67: CA, Aiba, 68 
L.R.A. 588, 13 Am.Bankr. 403]. 


“Shopkeeper” 58 C.J. p 694. 


51. Richie v. McCauley, 4 Pa. 471, 
472, See cases infra note 52. 


52. In re U. S. Hotel Co., 134 F. 
225, 228, 67 C.C.A. 153, 68 L.R.A, 588, 
13 Am.Bankr. 403 [cit In re Stickney, 

3 F.Cas.No, 13,439, 5 Dill. 91, 17 Nat. 
Bankr.Reg. 305]. 


“It means a smaller class of mer- 
chants.’”—In re Stickney, 23 F.Cas. 
No. 13,489, 5 Dill. 91, 5 Reporter 586, 
17 Nat.Bankr.Reg. 305. 


“Merchant” 40 C.J. p 643. 
53. See infra this note. 


[a] In tax statute.—Under L. 
(1911) c 169 § 11, providing that ev- 
ery railroad shall pay to the state an 
annual tax upon the value of its 
property used in its ordinary busi- 
ness, which would not be exempt 
from taxation if owned by a natural 
person or ordinary business corpora- 
tion, plaintiff railroad, which ordina- 
rily carries on the business of build- 
ing and repairing its equipment, held 
liable to state tax for the materials 


thus used, such materials _ being 
“stock in trade, of a mechanic and 
tradesman,” within Pub. St. (1901) 


ec 55 § 7 subd 6, taxing stock em- 
ployed by mechanics or tradesmen in 
their trade or business, the court 
saying: ‘Any person is a tradesman 
who carries on the manufacturing 
or repairing business for himself, 
whether he does the work with his 
own hands or employs others to do 
it for him.” Boston & M. R. R. Vv. 
Concord, 101 A. 663, 664, 78 N.H. 463. 


54. Richie v. McCauley, 4 Pa. 471, 
(OF 


[a] Within exemption statute.— 
In construing a statute exempting 
the tools of a tradesman from seizure 
on execution, the court said: “That 
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or merchant;°? also one engaged in manufacturing 
and repairing business,** although “tradesman” has 
been distinguished from “manufacturer.”** “Trades- 
man” has been distinguished also from “gentle- 


[§ 4] D. Persons Included. Within one or both 
its senses,°® the word “tradesman” as employed in 
various connections has been held to include: . 
amusement caterer;°? a baker;5® a blacksmith;®® 
a butcher;®° a earpenter;*! a livery-stable keep- 


An 


mechanics of limited means, and cir- 
cumscribed business, as contradistin- 
guished from the class usually de- 
nominated manufacturers, was meant 
by the term ‘tradesman’ in these 
statutes, is obvious from the fact 
that, at the beginning, only the nec- 
essary tools to a certain amount in 
value were protected.’*' Richie vy. Mc- 
Cauley, 4 Pa. 471, 473. 


55. See cases infra this note. 


[a] In England.—(1) ‘“ ‘Trades- 
man’ may be sometimes used to de- 
scribe something different from a 
gentleman.’ Palmer v. Snow, [1900] 
1. Q.B., \725,2727. (2) “It being the 
fashion there, as it is with some peo- 
ple here, to think a man who labors 
for his living as less respectable than 
a man who lives on the labors of his 


parents, or of somebody else than 
pone ry Woodfield v. Colzey, 47 Ga. 


[b] As opposite of living on in- 
come.—“‘The words ‘tradesman’ and 
‘in trade’ have a meaning frequently 
applied as the opposite of living upon 
an income or salary.”. In re Kingston 
Realty Co.,-157 F. 299, 302, 19 Am. 
Bankr. 465, 


“Gentleman” 28 C.J. p 614. 
56. See supra §§ 2, 3. 
57. See cases infra this note. 


[a] Under Sunday law.—In hold- 
ing that one ‘‘who called himself an 
amusement caterer’ and operated a 
shooting gallery and games of “houp- 
la” rings and darts, giving certain 
articles of merchandise as prizes to 
the successful participants therein, 
was a tradesman, the court said: 
“The result of the whole transaction 
was that the appellant was selling 
goods, and he was therefore a trades- 
man.” Hawkey v. Stirling, [1918] 1 
1K B?-63; 67. 


“Amusement” 2 C.J. p 1331. 
“Caterer” 11 C.J. p 33. 


58. In re Cote, 6 F.Cas.No. 3,267, 
2 Lowell 374, 14 Nat.Bankr.Reg. 503. 


“A baker who buys flour, which he 
makes into bread, and sells the bread 
daily to customers, is a tradesman 
within the meaning of the Bankrupt- 
cy Act of 1867 (14 St. 531) § 29, and 
is not entitled to a discharge if he 
has not kept proper books of ac- 
count.” In re Cocks, 5 F.Cas.No. 2,- 
933, 1 Ben. 260. See In re Cote, 6 F. 
Cas.No. 2,367, 2 Lowell 374, 14 Nat. 
Bankr.Reg. 503. 


“Baker” 6 C.J. p 1170. 


59. Boston & M. R. R. v. Concord, 
101 A. 668, 664, 78 N.H. 463. 


60. In re Cote, 6 F.Cas.No. 3,267, 
2 Lowell 374, 14 Nat.Bankr.Reg. 003. 


“Butcher” 9 C.J. p 1107. 


61. In re Cote, 6 F.Cas.No. 3,267, 
2 Lowell 374, 14 Nat.Bankr.Reg. 503. 


“Carpenter” 9 C.J. p 1293. 
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er;®? a newsdealer;®? a physician;** a plumber,®° 
whether he keeps a shop or not;°° a stair-builder.®* 
On the other hand, in one or both of its senses,°® 
the word “tradesman,” in the various connections in 
which used, has been held not to inelude: 
ber;°° a builder;7° a farmer;7! a cattle and horse 
dealer;7? a dealer in land warrants;‘* a laundryman 
carrying on independent business ;** 
a real estate dealer;’® 


or hotel keeper ;*° 
taurant keeper ;*" 


62. See cases infra this note. 
[a] Within Bankruptcy Act of 
1867, which “forbids a discharge to 


a ‘merchant or tradesman’ who has 
not kept proper books wpa aivs 
ery stable keeper was a tradesman 
within the meaning of this clause, 
because he bought and sold grain and 
hay when he fed horses boarded with 
him.” In re U. S. Hotel Co., 134 F. 
225) 22,200 C.C.AL153, 68 Abe. 588, 
13 Am.Bankr. 403 [cit In re Odell, 18 
F.Cas.No. 10,426, 9 Ben. 209, 17 Nat. 
Bankr.Reg. 73 (where livery-stable 
keepers bought and sold horses and 
vehicles, buying to carry on the busi- 
ness and trading or selling when the 
animal or vehicle was no _ longer 
suitable for hiring)]; In re Morton 
Boarding Stables, 108 F. 791, 5 Am. 
Bankr. 763. 


63.. Rex v. Anderson, 10 Can.C€r. 
Cas. 144, 147; Rex v. Wells, 24 Ont. 
LL. 77, 82, 19 Ont.W.R. 452, 2 Ont.W. 
N. 1232 (both cases within Sunday 
laws). 


64. See infra this note. 


[a] May sometimes include phy- 
sicians.—In construing an act pro- 
viding that the accounts of mer- 
chants, tradesmen, and mechanics, 
which by custom become due at the 
end of the year, bear interest, etc., 
the court said: “It is no straining 
of the section to include physicians 
within the very words of it. The 
word ‘tradesman’ does not, perhaps, 
‘ordinarily, cover physicians; but 
they have a trade, an art, a mystery.” 
Woodfield v. Colzey, 47 Ga. 121, 124. 


“Physician” see Physicians and 
Surgeons § 4, 


65. In re Cote, 6 F.Cas.No. 3,267, 
2 Lowell 374, 14 Nat.Bankr.Reg. 503; 
Warburton-Beacham Supply Co. v. 
ae of Jackson, (Miss.) 118 So. 606, 


“Plumber” 49 C.J. p 1035. 


66. In re Cote, 6 F.Cas.No. 3,267, 
2 Lowell 374, 14 Nat.Bankr.Reg. 503. 


67. See infra this note. 
[a] Stair builder held “trades- 
man.”’’—‘“‘He was none the less a 


tradesman because he was also a 
manufacturer of the stairs or because 
he did not resell the lumber and oth- 
er materials in the same state in 
which he bought them, or because he 
did not buy and _ sell completed 
stairs.” In re Garrison, 10 F.Cas.No. 
5,254, 9 Ben. 430, 7 Nat.Bankr.Reg. 
287 (within bankruptcy law provi- 
sion requiring merchant or trades- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a stock speculator; 


TRADESMAN 
man.§1 
A bar- 


an innkeeper 
a res- 


a team- Boy 


“78 men, 


man to keep proper books). 
68. See supra §§ 2, 3. 


69. Palmer v. Snow, [1900] 1 QB. 
725, 727 [cit Rex v. Anderson, 10 Can. 
Cr.Cas. 144, 146; Rex v. Wells, 24 
Ont.L. 77, 80, 19 Ont.W.R. 452, 2 Ont. 
W.N. 1232 (all cases construing Sun- 
day laws) ]. 


70. In re Smith, 22 F.Cas.No. 12,- 
981, 2 Lowell 69. 


71. See cases infra this note. 


[a] Farmer held not “tradesman.” 
—(1) “A farmer who ‘occasionally 
bought and sold horses, cattle, and 
hay was not bound to keep books as 
a tradesman.” In re U. S. Hotel Co., 
134 F. 225, 227, 67 C.C.A. 153, 68 L.R. 
A. 588, 13 Am.Bankr. 403 [cit In re 
Cote, 6 F.Cas.No. 3,267, 2 Lowell 374, 
14 Nat.Bankr.Reg. 503]. To same ef- 
fect In re Ragsdale, 20 F.Cas.No. 11,- 
530, 7 Biss. 154; In re Rugsdale, 20 
F.Cas.No. 12,123, 16 Nat.Bankr.Reg. 
215, 25° Pittsb.Leg.J. 64. (2) “The 
term ‘tradesman’ cannot be extended 
by a reasonable construction to a 


farmer; 4 D eannot say “that -2 
farmer is ejusdem generis with a 
tradesman.” Reg. v. Silvester, 33 L. 


J.M.C. 79, 80 [quot Palmer v. Snow 
[1900] 1 Q.B. 725, 728, and cit Rex 
v. Wells, 24 Ont.L. 77, 80, 19 Ont.W. 
R. 452, 2 Ont.W.N. 1232 (last three 
cases construing Sunday laws) ]. 


72. In re Cote, 6 F.Cas.No. 3,267, 
2 Lowell 374, 14 Nat.Bankr.Reg. 503 
(“I doubt if a dealer in horses and 
cattle has often been called a ‘trades- 
man’ in either country [England or 
United States]’’). 


73. In re Stickney, 23 F.Cas.No. 
13,439, 5 Dill. 91, 5 Reporter 586, 17 
Nat.Bankr.Reg. 305 (dealers in land 
warrants who also engaged in manu- 
facturing, through a corporation of 
which they were the principal stock- 
holders; and in farming and buying 
and selling lands, held not to be 
“tradesmen” within bankrupt law re- 
quiring the keeping of proper books). 


74 Steininger v. Butler, 17 Pa.Co. 
97, 99 (within statute relating to 
peer nen ees for those rendering sery- 
ices). 


“Laundryman” 36 C.J. p 957. 


75. Toxaway Hotel Co. v. Smath- 
ers, 30.S.Ct. 268, 216 U.S. 439, 447, 54 
L.Ed. 558; In re Smith, 22 F.Cas.No. 
12,981, 2 Lowell 69 (both cases under 
bankruptcy or insolvency laws); Rex 
v. Wells, 24 Ont.L. 77, 80, 19 Ont. W.R. 
452, 2 Ont.W.N. 1232 (within Sunday 


[§ 5] EH. Phrases. 
“necessary tools of a-‘tradesman,’ ”®* “tools used by 
the tradesman,”®+ and “tradesman, artificer, work- 
man, labourer, or other person”;®® also “all other 
tradesmen,”®* “mechanics and tradesmen,”** “mer- 
chants and tradesmen,’’’* and “merchants or trades- 


ster;7® a theatrical manager;®® a traveling sales- 


“Merchant or tradesman,’’*? 


laws). 


' 76. In re Smith, 22 F.Cas.No. 12,- 
981, 2 Lowell 69 (within bankruptcy 
statute, “a dealer in real estate, and 
a builder were not . . . trades~ 
men’). 


77. Rex v. Wells, 24 Ont.L. 77, 80, 
19 Ont.W.R. 452, 2 Ont.W.N. 1232. 


78. In re Marston, 16 F.Cas.No. 
9,142, 5 Ben. 313, 314. 


79. In re Kimball, 7 F. 461, 462 
[cit and foll In re Cote, 6 F.Cas.No. 
3,267, 2 Lowell 374, 14 Nat.Bankr.Reg. 
503]. 


80. 


81. Witmer v. Miller, 
363, 365, 2 Pa-Dist. 239. 


82. In re. U. S. Hotel Co., 134 5: 
225, 226, 67 C.C.A. 153, 68 LRA, 588; 
13 Am.Bankr. 403; In re Morton 
Boarding Stables, 108 F. 791, 794, 5 
Am.Bankr. 763; In re Duff, 4 F. 519, 
521; In re Cote, 6 F.Cas.No. 3,267, 2 
Lowell 374, 14 Nat.Bankr.Reg. 503; 
In re Garrison, 10 F.Cas.No. 5,254, 
9 Ben. 430, 7 Nat.Bankr.Reg. 287; In 
re Marston, 16 F.Cas.No. 9,142, 5 Ben. 
313; In re Odell, 18 F.Cas.No. 10,426, 
9 Ben. 209, 17 Nat.Bankr.Reg. 73; Ex 
p. “Conant, “77° Mes 275322:79; 525 Amur 
159; Rex v. Wells, 24 Ontil Ti eSes 
19 Ont-W.R. 452, 2 Ont.W.N. 1232. 


83. In re Cote, 6 F.Cas.No. 3,267, 2 
Lowell 374, 14  Nat.Bankr. 503; 
Richie v. McCauley, 4 Pa. 471, 474. 


84 Howard vy. Williams, 2 Pick. 
(Mass.) 80, 83. 


85. Hawkey v. Stirling, 
K.B. 63; Palmer v. Snow, [1900] 1 
QB... 725, %727;- Res. y. Silvester? 33 
L.J.M.C. 79, 80; Rex v. Anderson, 10 
Can.Cr.Cas. 144, 146; Rex v. Wells, 
24, Ont. L.. TT, 095° 19" Ont. WR: 452002 
Ont.W.N. 1232 (all cases construing 
phrase as used in Sunday laws). 


86. Steininger v. Butler, 17 Pa. 
Co. 97, 98; Witmer v. Miller, 12 Pa. 
Co. 363; 364, 2 Pa. Dist. 239. 


87. Boston & M. R. R. v. Concord, 
101 A. 6638, 664, 78 N.H. 468. 


88. In re Kimball, 7 F. 461, 462; 
In re Ragsdale, 20 F.Cas.No. 11,530, 7 
Biss. 154; In re Rugsdale, 20 F.Cas. 
No. 12,123, 16 Nat.Bankr.Reg. 215, 25 
Pittsb.Leg.J. 64. 


89. In re Stickney, 23 F.Cas.No. 
13,439, 5 Dill. 91, 5 Reporter 586, 17 
Nat.Bankr.Reg. 305; Rex v. Wells, 24 
Ont.L. 77, 80, 19 Ont.W.R. 452, 2 Ont. 
W.N. 1232. ; 


In re Duff, 4 F. 519, 521. 
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CROSS REFERENCES 


Acts in furtherance of strikes as subject of injunction 
see Injunctions §§ 226-232. 
Agricultural societies see Agriculture § 4 et seq. 
Arbitration and settlement of disputes between employ- 
ers and employees see Master and Servant § 69. 
Beneficial societies: 
Generally see Beneficial Associations 7 C. J. p 1048. 
Mutual Benefit Insurance 45 C. J. p 1. 
Blacklisting employees as: 
Civil conspiracy see Conspiracy § 174. 
Subject of injunction see Injunctions § 278. 
Boycotts as: 
Civil conspiracy see Conspiracy §§ 131-160. 
Criminal conspiracy see Conspiracy §§ 67-75. 
Subject of injunction see Injunctions §§ 233-256. 
Civilian employees see Army and Navy §§ 124-126. 
Combination of employers against employees as: 
Civil conspiracy see Conspiracy §§ 171-174. 
-Subject of injunction see Injunctions §§ 277, 278. 
Combinations or agreements to fix price of labor as 
monopolies in restraint of trade see Monopolies § 170. 
Combinations or contracts between labor and capital as 
eee in restraint of trade see Monopolies §§ 
Combinations to prevent laborers from working as: 
Civil conspiracy see Conspiracy §§ 166-170. 
Criminal conspiracy see Conspiracy § 77. 
Contracts of employment: 
Generally see Master and Servant §§ 10-27. 
By corporations see Corporations §§ 2277-2290. 
Convict labor see Convicts §§ 20-33. 
County employees see Counties §§ 139-215. 
Criminal conspiracy to injure another by fraudulently 
pee otine his employees from working see Conspiracy 


§ 76. 
Discharge of employees for membership in union as 
crime see Commerce § 171. 
Disciplinary measures of union to compel members to: 
Strike as subject of injunction see Injunctions §§ 257-— 
259. 
Withhold patronage see Injunctions § 260. 
Employers’ associations see Masters’ and Employers’ 
Associations 39 C. J. p 1382 et seq. 
Exemption of wages see Exemptions §§ 102-117. 
Garnishment of wages see Garnishment 28 C. J. p 1. 
Inducing breach of contract as subject of injunction: 
Contracts by employees not to join union see Injunc- 
tions § 365. 


ere mcranee of trade dispute see Injunctions §§ 363, 


Interference with: 
Persons or property in custody of law as contempt see 
Contempt § 26 text and notes 15-17. 
Relations of master and servant generally see Master 
and Servant §§ 1606-1625. 
Labor combinations as monopolies in restraint of trade 
see Monopolies §§ 164-167. 
Legality of contracts as to employment of union labor 
see Contracts § 439. 
Lockout of employees as civil conspiracy see Conspir- 
acy § 171. 
Municipal corporation employees see Municipal Corpora- 
tions §§ 1613-1699. 
Peonage 48 C. J. p 801. 
Picketing as: 
Civil conspiracy see Conspiracy § 140. 

Criminal conspiracy see Conspiracy § 70. A 
Subject of injunction see Injunctions §§ 261-275. 
Relation of master and servant generally see Master and 

Servant 39 C. J. pl. 
Relief and benefit departments or associations of em- 
ployers see Master and Servant §§ 362-380. 
Seamen 56 C. J. p 899. 
Slaves 58 C. J. p 745. 
State employees see States §§ 93-272. 
Statutory regulation of: 
Relation of master and servant see Master and Serv- 
ant §§ 385-57. 
Wages see Master and Servant §§ 324-327. 
Strike as: 
Civil conspiracy see Conspiracy §§ 118-130. 
Criminal conspiracy see Conspiracy §§ 54-66. ‘ 
Subject of injunction see Injunctions §§ 219-225. 
Teachers see Schools and School Districts §§ 258-405. 
Union labels: 
Acquisition see Trade-Marks, Trade-Names, and Un- 
fair Competition § 64. 
Protection of see Trade-Marks, Trade-Names, and Un- 
_ fair Competition § 136. 
United States employees see United States [39 Cyc 705]. 
RT ae oe generally see AssSociations 5 C. 
nis) : 
Work and Labor [40 Cyc 2804]. 
Workmen’s Compensation Acts. 


I. DEFINITION 


[§ 1] A trade union, sometimes spoken of as a 
labor union or labor organization, is a combination 
of workmen of the same trade or of several allied 
trades, for the purpose of securing by united action 


the most favorable conditions as regards wages, 
hours of labor, ete., for its members;? an associa- 
tion of workmen, usually, but not necessarily, em- 
ployed in the same trade, for the purpose of com- 


1. Stone v. Textile Examiners & 
Shrinkers Employers’ Ass’n, 122 N.Y. 
S. 460, 462, 137 App.Div. 655. 


[a] Other definitions.—(1) “A 
combination by which men bind 
themselves not to work except under 
certain conditions, and to support one 
another in the event of their being 
out of employment in conformity 
with the wishes and interests of the 
body at large of which the individual 
is a member.” Hornby v. Close, 15 
L.T.Rep.N.S. 5638, 564 (C. J. Cock- 
burn). (2) “A combination by em- 
ployers or employees to regulate the 
price of labor.’”’ Anderson L. D. (3) 
“A combination or association of per- 
sons pursuing a particular trade, 
formed for the purpose of mutual 
aid, particularly in securing the 
highest prices for their labor.’ Ab- 
bott L. D. (4) ‘An association of la- 
borers for their mutual benefit.” 
English L. D. (5) “Any combination, 
whether temporary or permanent, for 
regulating the relations between 
Workmen and Masters, or between 
Workmen and Workmen, or _ be- 
tween Masters and.Masters, or for 
imposing restrictive conditions on 
the conduct of any Trade or Busi- 
ness.” Stroud Jud. D. (6) “An or- 
ganized association of workmen skill- 
ed in any trade or industriai occupa- 
tion, formed for the protection and 


promotion of their common inter- 
ests, especially to secure remunera- 
tive wages for their labor.” Stand- 
ard D 


[b] Statutory definition.—The act 
of congress of June 29, 1886, 24 U.S. 
St. at L. p 86 (U. S. Comp. St. [1901] 
p 3204), providing for national trade 
unions, defines such union as follows: 
“The term ‘National Trade Union,’ in 
the meaning of this act, shall signify 
any association of working people 
having two or more branches in the 
States or Territories of the United 
States for the purpose of aiding its 
members to become more skillful and 
efficient workers, the promotion of 
their general intelligence, the eleva- 
tion of their character, the regulation 
of their wages and their hours and 
conditions of labor, the protection of 
their individual rights in the prose- 
cution of their trade or trades, the 
raising of funds for the benefit of 
sick, disabled, or unemployed mem- 
bers, or the families of deceased 
members, or for such other object or 
objects for- which working people 
may lawfully combine, having in 
view their mutual protection or bene- 
flitzGy 

[c] “€rade-unions were originally 
merely friendly societies, consisting 
of artisans, engaged in a particular 
trade, such as carpenters, bricklay- 


ers, &c.; but in course of time they 
acquired the character of associa- 
tions for the perfection of the inter- 
ests of workmen against their em- 
ployers.” Rapalje & L. L. D. 


{d] Purpose (1) of organizing la- 
bor unions is to enable those em- 
ployees who become members to ne- 
gotiate matters arising between them 
and their employers, through the in- 
termediation of officers of the union, 
and to accomplish their ends through 
concerted action. Kemp vy. Division 
No. 241, Amalgamated Ass’n of 
Street and Hlectric Ry. Employees 
of America, 99 N.E. 389, 255 Ill. 213, 
Ann.Cas.1913D 347 [rev 153 Ill.App. 
344, 637]. (2) “Their aim and pur- 
pose is to better the living conditions 
of a large part of the body politic.” 
Jefferson & Indiana Coal Co. v. 
Marks, 134 A. 430, 481, 287 Pa. 171. 


[e] Ultimate purpose of such or- 
ganizations is, through combinations, 
to advance the interests of the mem- 
bers by obtaining for them adequate 
compensation for their labor. Kemp 
v. Division No. 241, Amalgamated 
Ass’n of Street and Electric Ry. Em- 
ployees of America, 99 N.E. 389, 255 
Ill. 213, Ann.Cas.1913D 347 [rev %53 
Ill.App. 344, 637]. 


“Association” see Associations § 1. 
“Corporation” see Corporations § 1. 
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bined action in securing the most favorable wages 


and conditions of labor.? 


[§ 2] A. At Common Law. Notwithstanding the 
adverse criticism and ridicule which have been ut- 
tered and written concerning the earliest’ reported 
case on the subject of labor unions,* and the unre- 
ported case cited to sustain it,> there can be no 
doubt that from the time of that decision in 1721 


TRADE UNIONS 


“Organized labor” has been defined as organizeii 


capital consisting of brains and muscle:* 


II. HISTORICAL 


ae 


obligations of their members.® By legislation adopt- 
ed in 1871 this anomalous position of labor unions 
was in a measure remedied, and they were given the 
right to register, the power to sue and be sued, and 
to hold real and personal property; but the courts 
were still prohibited from entertaining any proceed- 


until the adoption of the statute of 1824 legaliz- | ings instituted for the purpose of enforcing those 


ing labor unions,* and giving laborers a right to 
organize for the purpose of maintaining wages and 
for mutual protection,’ the law there announced 
continued to be the law of labor unions in England, 
and they were indictable as criminal conspiracies.*® 
After the enactment of these statutes exempting la- 


organizations.?° 


bor unions from prosecution as criminal conspiracies, 


they were still so far outlawed by the courts, as 
combinations in restraint of trade, as to be denied 
the aid of the law in enforcing their rules and the 


[§ 4] A. Right To Combine—1. In General. Elim- 


inating these early cases,t® it is 


2. Stone v. Textile Examiners & 
Shrinkers Employers’ Ass’n, 122 N. 
Y.S. 460, 187 App.Div. 655 [quot Cyc]; 
Cyclopedic L. D. 


3. Alaska S. S. Co. v. International 
Longshoremen’s Ass’n, 236 F. 964, 
969; Se v. Union Pacific R. Co., 62 
nee ireemn eB 


4 Rex v. Cambridge Journeymen- 
Taylors, 8 Mod. 11, 88 Reprint 9. See 
In re Journeymen Cordwainers, 
Yates Sel. Cas. (N.Y.) 112 [reported 
as People v. Melvin, 2 Wheel.Cr. (N. 
Y.) 262], and argument of Mr. Samp- 
son there reported in full, which is 
an epitome of English labor law; 
Tubwomen vy. London [cit Rex v. 
Cambridge Journeymen-Taylors, su- 
pra]. See also 3 Columbia L.Rev. 447 
(article by William A. Purrington). 


[a] Decisions of English courts 
on questions affecting the rights of 
workmen ought to be received with 
eaution, in view of the fact that the 
later ones are largely supported by 
early precedents which were entirely 
consistent with the policy of the 
statute law of England, but which 
are hostile not only to the statute law 
of this country, but to the spirit of 
our institutions. Steam Fitters, etc., 
Nat. Protective Assoc. v. Cumming, 
63 N.E. 369, 170 N.Y. 315, 88 Am.S.R. 
648, 58 L.R.A. 135. 


5. Tubwomen v. London [cit Rex 
v. Cambridge Journeymen-Taylors, 8 
Mod. 11, 12, 88 Reprint 9] (which the 
best authorities identify with the 
case of Le Roy v. Starling, Sid. 174, 
in which a combination of brewers, 
for the purpose of evading the pay- 
ment of revenue to the crown, was 
held to be a criminal conspiracy). 


6. St. 5 Geo. IV c 95 § 2 (June 21, 
1824) (which expressly declares that 
persons who join labor unions for the 
purposes therein specified shall not 
be liable to indictment or prosecution 
for conspiracy under the common or 
statute law), amended by 6 Geo. IV 
ec 129 (July 6, 1825) (which later act 
repeals all prior statutes so far as 
they prohibited .the organization of 


III. ORGANIZATION‘4 


now universally 


laborers for their mutual advantage, 
but required that all means employed 
for the accomplishment of their sev- 
eral aims should be peaceable. In 
this statute will be found specific 
reference to those repealed). 


if Reg. v. Rowlands, 5 CoxC.C. 


8 Hilton v. Eckersley, 6 E.&B. 47, 
88 H.C.L. 47, 119 Reprint 781; Rex 
v. Mawbey, 6 T.R. 619. See also 
arguments of counsel in In re Jour- 
neymen Cordwainers, Yates Sel. Cas. 
(N-Y.) 112 [reported as People v. 
Melvin, 2 Wheel.Cr. (N.Y.) 262]; Erle 
Trade Unions pp 37, 38; 8 ChittyCr. 
L. p *11638 et seq; Hawkins P. C. 
(2d ed) § 1 c 72, p 190. 


“In many cases an agreement to do 
a certain thing has been considered 
as the subject of an indictment for a 
conspiracy, though the same act, if 
done separately by each individual 
without any agreement among them- 
selves, would not have been illegal. 
As in the case of journeymen conspir- 
ing to raise their wages; each may 
insist on raising his wages, if he 
can; but if several meet for the same 
purpose, it is illegal, and the parties 
may be indicted for a conspiracy.” 
Rex v. Mawbey, 6 T.R. 619, 636 (per 
Grose, J.). 


“The precedents of indictments for 
combinations of two or more persons 
to raise wages, and for other offens- 
es of this nature, which were all 
framed on the common law and not 
under any of the statutes on the sub- 
ject, sufficiently show what the com- 
mon law was in this respect. In 
Rex v. Mawbey, 6 T.R. 619, 636, 2 
Rev.Rep. 282, Grose, J., assumed the 
illegality of such combinations as 
well known law. Combinations of 
this nature, whether on the part of 
the workmen to increase, or of the 
masters to lower, wages were equally 
illegal.” Hilton v. Eckersley, 6 E.&B. 
47, 53, 59, 88 H.C.L. 47, 119 Reprint 
781. The declaration of Grose, J. 
(supra), that there are many cases 
supporting the doctrine he announces 
can hardly be taken to be disproved 


[§ 3] B. Early Cases in United States. 
time the English doctrine!? was approved and fol- 
lowed by the courts of this country.*® 


agreements, most common and most vital to such 


An amendment of this act in 1876 


conferred some additional powers on such organiza- 
tions, but the denial of the right to resort to the 
courts for the enforcement of their rules and regu- 
lations was not affected thereby.*+ 


For a 


. 


recognized as the rule that working men or laborers 
have the right to organize into unions,?® provided 


by the lack of reported cases extant 
and available. Considering the light 
penalties and the evident poverty of 
the wage-earners of the time it is 
more than probable that prosecutions 
there, as in this country at a later 
date, ended with a judgment of in- 
ferior courts where no records were 
kept. See also Conspiracy §§ 10, 11. 


9. Farrer v. Close, L.R. 4 Q.B. 602, 
10 B.&S. 533; Hornby v. Close, L.R. 
2. Q.B.: 153). 8 B.&S175> — Biltoniyv: 
Eckersley, 6 E.&B. 47, 88 E.C.L. 47, 
119 Reprint 781; Old v. Robson, 54 


J.P. 597; Mullett v. United French 
Polishers’ London Soc., 91 L.T.Rep. 
N.S. 133. ; 


10. St. 34 & 35 Vict. ec 31 (Trade 
Union Act of 1871). 


ll. St. 39 & 40 Vict. c 22. 
12. See supra § 2. 


13. In re Journeymen Cordwain- 
ers, Yates Sel.Cas. (N.Y.) 112 [re- 
ported as People v. Melvin, 2 Wheel. 
Cr. (N.Y.) 262]; People v. Trequier, 
1 Wheel.Cr. (N.Y.) 142; Trial of Boot 
& Shoe Makers of Philadelphia, Pam- 


phlet (1806); Journeymen  Cord- 
wainers of Pittsburg (1811). See 
People v. Fisher, 14 Wend. (N.Y.) 


9, 28 Am.D. 501 (decided under a 
statute defining conspiracies but rec- 
ognizing the common-law _ rule); 
Twenty-four Journeymen Taylors, 
Phila s Gset. 


14. Of private corporation gener- 
ally see Corporations §§ 50, 53-159. 


Of voluntary association generally 
see Associations §§ 5-10. 


15. See supra §§ 2, 3. 


16. U.S.—Hitchman Coal & Coke 
Co. v. Mitchell, 38 S.Ct. 65, 190, 245, 
U.S. 229, 62 L.Ed. 260, L.R.A.1918¢ 
497, Ann.Cas.1918B 461 [rev 214 RB, 
685, 131 C.C.A. 425, and rev 202 FB. 
512]; Alaska S. S. Co. v. Internation- 
al Longshoremen’s Ass’n of Puget 
Sound, 236 F. 964; Irving vy. Joint 
Dist. Council of N. Y. and Vicinity 
of United Brotherhood of Carpenters, 
etc.,, 180 F. 896; Hopkins v. Oxley 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Me ee a) See” TF 
ws 


aft : 


it is for a lawful purpose;17 and 


Jurisdictions statutes have been enacted expressly 
granting or recognizing this right.1® Labor has as 


much a right to organize as has 


have the stockholders and officers of corporations ;2° 
and employees may join unions even though they 
know of their employer’s wish to the contrary.?! 


Not only are trade unions to-day 


TRADE UNIONS 


in a number of 


capital,?® or as 


lawful22 or not 


unlawful,?* or against public policy,?4 but because 


Stave Co., 83 F. 912, 28 C.C.A. 99; In 
re Charge to Grand Jury, 62 F. 828. 


Ariz.—Truax v. Bisbee Local No. 
380, Cooks’ & Waiters’ Union, 171 P. 
121, 19 Ariz. 379. 


Ark.—Local Union No. 313, Hotel 
& Restaurant Employees Internation- 
al Alliance v. Stathakis, 205 S.W. 450, 
135 Ark. 86, 6 A.L.R. 894; Meier v. 
Speer, 132 S.W. 988, 96 Ark. 618, 32 
L.R.A.N.S. 792. 


Fla.—Paramount 
Mitchell, 140 So. 328 


Ill.— Carpenters’ Union v. Citizens’ 
Committee to Enforce Landis Award, 
164 N.E. 893, 333 Tll. 225, 63 A.L.R. 
157 [rev 244 Ill.App. 540]; Kemp v. 
Division No. 241, Amalgamated Ass’n 
of Street and Electric Ry. Employees 
of America, 99 N.B. 389, 255 Ill. 2138, 
Ann.Cas.19138D 347 [rev 153 Ill.App. 
344, 637]; Franklin Union No. 4 v. 
People, 77 N.E. 176, 220 Ill. 355, 110 
Am.S.R. 248, 4 L.R.A.N.S. 1001; Sut- 
ton v. Workmeister, 164 Ill.App. 1051; 
Beaton v. Tarrant, 102 Ill.App. 124. 


Ky.—Saulsberry v. Coopers’ Inter- 
national Union, 143 S.W. 1018, 147: 
Ky. 170, 39 L.R.A.N.S. 1203. 


Md. — International Pocketbook 
Workers’ Union v. Orlove, 148 A. 826, 
158 Md. 496; Willner v. Silverman, 
ce 962, 109 Md. 341, 24 L.R.A.N.S. 


Mass.—Olympia Operating Co. v. 
Costello, 179 N.E. 804; Cornellier v. 
Haverhill Shoe Mfrs.’ Ass’n, 109 N.E. 
648, 221 Mass. 554, L.R.A.1916C 218; 
Piekett v. Walsh, 78 N.E. 753, 192 
Mass. 572, 116 Am.S.R. 272, 6 L.R.A. 
N.S. 1067, 7 Ann.Cas. 638; Snow v. 
* Wheeler, 113 Mass. 179; Com. v. 
Hunt, 4 Metc. 111, 38 Am.D. 346. 


Minn.—Gray v. Building Trades 
Council, 97 N.W. 663, 91 Minn. 171, 
103 Am.S.R. 477, 63 L.R.A. 753, 1 
Ann.Cas. 172. 


Mont.—Empire Theater Co. v. Cloke, 
163 P. 107, 53 Mont. 183, L.R.A.1917E 
383; Iverson v. Dilno, 119 P. 719, 44 
Mont. 270; Lindsay & Co. v. Montana 
Federation of Labor, 96 P. 127, 37 
Mont. 264, 127 Am.S.R. 722, 18 L.R.A. 
N.S. 707. 


Neb.—State v. Employers of Labor, 
ae N.W. 717, 170 N.W. 185, 102 Neb. 
768, 


N.J.—New Jersey Painting Co. v. 
Local No. 26, Brotherhood of Paint- 
ers, Decorators & Paper Hangers of 
America, 126 A. 399, 96 N.J.Eq. 632, 
47 A.L.R. 384 [rev 122 A. 622, 95 N.J. 
Eq. 108]; Frank v. Herold, 52 A. 152, 
63 N.J.Eq. 4438. { 


N.Y.—Auburn Draying Co. v. War- 
dell, 124 N.E. 97, 227 N.Y. 1, 6 A.L.R. 
901; National Protective Ass’n of 
Steam Fitters & Helpers v. Cumming, 
63 N.E. 369, 170 N.Y. 315, 88 Am.S.R. 
648, 58 L.R.A. 135; Curran v. Galen, 
46 N.E. 297, 152 N.Y. 33, 57 Am.S.R. 
496, 37 L.R.A. 802; Hammer v. Baum, 
240 N.Y.S. 145, 136 Misc. 490; Vail- 
Ballou Press v. Casey, 212 N.Y-.S. 113, 
125 Misc. 689; Maisel v. Sigman, 205 
N.Y.S. 807, 123 Misc. 714; Stuyvesant 
Lunch & Bakery Corp. v. Reiner, 181 
N.Y.S. 212, 110 Misc. 357 [aff 182 N. 
Y.S, 953, 192 App.Div. 951]; Bossert 


Enterprises v. 


v. United Brotherhood of Carpenters 
& Joiners of America, 137 N.Y.S. 
321, 77 Misc. 592; New York, ete., 
Race Works v. Brennan, 105 N.Y.S. 


N.C.—Citizens’ Co. v. Asheville 
Typographical Union No. 263, 121 S.E. 
oh St N:Cy 42. 


Ohio.—Beckerman v. Bakery, etc., 
Workers International Union, 28 Ohio 
N.P.N.S. 550; Fulworth Garment Co. 
v. International Ladies’ Garment 
Workers Union, 15 OhioN.P.N.S. 353. 


_Or.—Crouch v. Central Labor Coun- 
cil of Portland & Vicinity, 293 P. 
729, 134 Or. 612; Longshore Printing 
Co. v. Howell, 38 P. 547, 26 Or. 527, 
46 Am.S.R. 640, 28 L.R.A. 464. 


Pa.—Jefferson & Indiana Coal Co. 
v. Marks, 134 A. 430, 287 Pa. 171, 47 
A'L.R. 745. 


Tex.—Powers v. Journeymen Brick- 
layers’ Union No. 3, 172 S.W. 284, 130 
Tenn. 648, L.R.A.1915E 1006. 


Eng.—Lyons v. Wilkins, [1896] 1 
Ch. 811. 
fa] Trades, crafts, guilds, and 


arts, whether composed of skilled or 
unskilled workmen, may organize and 
invite others to join them. Para- 
mount Hnterprises v. Mitchell, (Fla.) 
140 So. 328. , 


17. Purposes for which unions 
may be formed see infra § 9, 


Labor union as monopoly see Mo- 
nopolies §§ 164-167. © 


18. See statutbry provisions. 


19. Ames v. Union Pac. Ry., 62 F. 
7; Kemp y. Division No. 241, Amal- 
gamated Ass’n of Street and Electric 
Ry. Employees of America, 99 N.E. 
389, 255 Ill. 213, Ann.Cas,1913D 347 
[rev 153 Tlt.App. 344, 637]; Franklin 
Union No. 4 v. Peo., 77 N.E. 176, 220 
Tll. 355, 110 Am.S.R. 248, 4 L.R.A.N.S. 
1001; Beaton v. Tarrant, 102 I1l.App. 


124; Vegelahn v. Guntner, 44 N.E. 
1077, 167 Mass. 92, 57 Am.S.R. 443, 
85 L.R.A. 722. 


20. Alaska S. S. Co. v. Internation- 
al Longshoremen’s Ass’n of Puget 
Sound, 236 F. 964; Ames v. Union 
Pac. Ry., 62 F. 7. 


21. Michaels v. Hillman, 183 N.Y. 
S. 195, 112 Misc. 395. 


22. U.S.—Puget Sound Traction, 
Light & Power Co. v. Whitley, 243 F. 
945; Hitchman Coal & Coke Co. v. 
Mitchell, 172 F. 963 [appeal dism 176 
F. 549, 100 C.C.A. 187]; In re Higgins, 
27 FF, 4438. 


Ill.—Kemp v. Division No. 241, 
Amalgamated <Ass’n of Street and 
Electric Ry. Employees of America, 
99 N.E. 389, 255 Ill. 213, Ann.Cas. 
1918D 347 [rev 153 Ill.App. 344, 637]. 


N.Y.—Maisel v. Sigman, 205 N.Y.S. 
807, 123 Misc. 714; Stuyvesant Lunch 
& Bakery Corp. v. Reiner, 181 N.Y.S. 
212, 110 Misc. 357 [aff 182 N.Y.S. 9538, 
192 App.Div. 951]. 


Pa.—Jefferson & Indiana Coal Co. 
vy. Marks, 134 A. 430, 287 Pa. 171, 47 
AUD ee Cab: 


Tenn.—Powers Vv. Journeymen 
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their aim and purpose is to better the living con- 
ditions of a large part of the body politic,?® they 
are considered a necessary part of the social struc- 
ture,”° and recognized as a legitimate and useful part 
of the industrial system.?7 
to organize unions has been held to be an exercise 
of the common-law right of every citizen to pursue 
his calling, whether of labor or business, as he in 


The right of laborers 


Bricklayers’ Union No. 3, 172 S.W, 284, 
130 Tenn. 643, L.R.A.1915E 1006. 


23. U.S.—Mitchell v. Hitchman 
Coal & Coke Co., 214 F. 685, 131 C.C.A.° 
425 [appeal gr 221 F. 1022, 136 C.C.A. 
665, rev 88 S.Ct. 65, 245 U.S. 229, 62 
L.Ed. 260]. 


Ark.—Meier v. Speer, 132 S.W. 988, 
96 Ark, 618, 32 L.R.A.N.S. 792. 


Minn.—Gray v. Building Trades 
Council, 97 N.W. 663, 91 Minn, 171, 
103 Am.S.R. 477, 63 L.R.A. 758, 1 Ann. 
Cas, 172. : 


Mont.—Hmpire Theater Co. v. Cloke, 
163 P. 107, 53 Mont. 183, L.R.A.1917E 
383; Iverson v. Dilno, 119 P. 719, 44 
Mont. 270; Lindsay & Co. v. Montana 
Federation of Labor, 96 P. 127, 37 
Mont. 264, 127 Am.S.R. 722, 18 L.R.A. 
N.S. 707. 


Or.—Longshore Printing Co. v. 
Howell, 38 P. 547, 26 Or. 527, 46 Am. 
S.R. 640, 28 L.R.A. 464. 


24. Meier v. Speer, 132 S.W. 988, 
96 Ark, 618, 32 L.R.A.N.S. 792; Cur- 
ran v. Galen, 46 N.E. 297, 152 N.Y. 33, 
57 Am.S.R. 496, 37 L.R.A. 802; New 
York, etc., Iron Works v. Brennan, 
105 N.Y.S. 865; Longshore Printing 
Co. v. Howell, 38-P. 547, 26 Or. 527, 46 
Am.S.R. 640, 28 L.R.A. 464. 


25. Jefferson & Indiana Coal Co. v. 
Marks, 134 A. 430, 287 Pa. 171, 47 A. 
L.R. 745. 


26. Jefferson & Indiana Coal Co. v. 
Marks, supra. 


27. U.S.—Thomas v. Cincinnati, N. 
O, & T. Ry. Co., 62 F. 808. 


Ark.—Meier v. Speer, 132 S.W. 988, 
991, 96 Ark. 618, 32 L.R.A.N.S. 792. 


Ill.—Kemp v. Division No. 241, 
Amalgamated Ass’n of Street and 
Electric Ry. Employees of America, 
99 (N. Be 389, 1255 IN. 22135 “Ann iCas: 
1913D 347 [rev 153 Ill.App. 344, 637]. 


N.Y.—Auburn Draying Co. v. War- 
et, 124 N.E. 97, 227 N.Y. 1, 6 A.L.R. 
901. 


Pa.—MecVey v. Brendel, 22 A. 912. 
£44¢6Pa. 235. 27 Am-SoR. 6252 13 aos: 


B17. 


“The conservation of the chief as- 
set of the laboring man namely, his 
labor, through combination with his 
fellows and by their organized efforts 
is to be commended rather than con- 
demned. For in that way his well- 
being may be best promoted and the 
interest of society thereby advanced. 
As observed by Judge Taft in Thomas 
v., Cincinnati, N. \O! & T..Ry.Coi, 62 
F. 803, 817: ‘It is of benefit to them 
and the public that laborers should 
unite. They have labor to sell. If 
they stand together they are often 
able, all of them, to comnrand bet- 
ter prices for their labor, than when 
dealing singly with rich employers, 
because the necessities of the single 
employee may compel him to accept 
any terms offered.’’’ Meier v. Speer, 
132 S.W. 988, 991, 96 Ark. 618. 


[a] Organization of labor is a 
privilege, perhaps a duty. McVey v. 
Brendel, 22 A. 912, 144 Pa. 235, 27 Am.. 
S.R. 625, 18 L.R.A. 377. 
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his judgment thinks fit,2® in this country it being 
said to be based on the right to property and liberty 
of action guaranteed by our econstitution.?® Cer- 
tainly workmen, as individuals, have a right to work 
for and with whom they please,°° and are at liberty 
to withhold or give their labor upon such terms as 
to them seem proper,?! so long as they do not vio- 
late an express contract®? or statute.*? 
these qualifications, the right of workers to, com- 
bine is unlimited.*4 Such organizations and their 
members are bound and protected by social and con- 
stitutional guarantees that all must respect.3® 


Registration.>® In England provision has been 
made by statute for the registration of trade unions 
coming within the terms of the statute.*7 Only exist- 
ing, and not prospective, unions are entitled to be 
registered thereunder.*® 

[§ 5] 2. Effect of Employment by Receiver.®° 
The fact that persons are employed by a receiver 
will not prevent the exercise of their right of organ- 


TRADE UNIONS 


Subject to. 


joint action as to the terms of their employment,** 
and the court having jurisdiction of the receiver 
may, in the exercise of its equity power, direct him 
to treat and contract with such organization,*? al- 
though it is unincorporated.t? Such employees may 
be induced, by legal methods as fair moral suasion, 
to join such an organization.** They cannot be 
compelled by the court to remain in the receiver’s 
service,*® but may abandon it if dissatisfied with 
the terms of employment and by persuasion or argu- 
ment induce others to do the same.*® Neither they 
nor such union, however, will be permitted to inter- 
fere with or disturb the receiver or his subordinates 
in the possession and operation of the property.** 


[§ 6] B. Rights ef Employer.48 While work- 
men have the right to organize,*9 an employer on the 
other hand has the equal right to employ,°® or con- 
tinue in, or discharge from, his employment, whom 
he pleases,°? and to manage, control, and use his 
property and conduct his business in any manner 


ization for legitimate purposes,*® as the taking of 


28. Pickett v. Walsh, 78 N.E. 753, 
192 Mass. 572, 116 Am.S.R. 272, 6 L. 
R.A.N.S. 1067, 7 Ann.Cas. 638; Citi- 
zens’ Co. v. Asheville Typographical 
Auton INOW 263; 121 Spee oi, VST INC: 


29. Alaska S. S. Co. v. Internation- 
al Longshoremen’s Ass’n of Puget 
Sound, 236 F. 964. 


30. See infra § 17 note 71. 
31. See infra § 16. 

32. See infra § 16. 

oy See infra § 16. 


Maisel v. Sigman, 
307, 123 Misc. 714. 


35. Paramount Enterprises v. 
Mitchell, (Fla.) 140 So. 328. 


36. Effect of registration on in- 
valid amalgamation of existing un- 
ions see infra § 8 note 71. 


37. See statutory provisions. 


fa] What constitutes trade union 
within terms of statute.—(1) A com- 
pany, the members of which consist- 
ed of composers, authors, publishers 
and proprietors of musical, literary, 
and dramatic works, was formed with 
the object of enforcing on behalf of 
its members the rights and remedies 
of the owners of the copyright in 
such works as regards their public 
performance. By tthe articles of as- 


205 N.Y.S. 


sociation the members who were pub-, 


lishers undertook whilst members to 
assign to the company their interest, 
present and future, in the performing 
rights of any works published by 
them, and the company thereby ac- 
quired the sole right to license or for- 
bid the public performance of any 
such works. It was held that this 
term in the articles of association did 
not make the company a “trade union” 
within the meaning of the Trade Un- 
ion Acts, as the “principal objects” 
of the company were to safeguard 
the interest of the members, and not 
to impose restrictive conditions on the 
conduct of the trade or business: of 
the members. Performing Right 
Society v. London Theatre of Va- 
rieties, [1922] 2 K.B. 433 [aff [1922] 
1 K.B. 539] (the fact that the princi- 
pal objects of a combination do not 
include the provision of benefits to 
members does not in itself prevent 
the combination from being a trade 
union). (2) Trade Union Act (1871) 
§ 5 enacts that the registration of 


any trade union under the Companies 
Acts will be void. Trade Union Act 
(1913) § 2 subs 1 defines “trade un- 
ion’ as “any combination, whether 
temporary or permanent, the princi- 
pal objects of which are under its 
constitution statutory objects;’ and 
§ 1 subs 2 defines “statutory objects” 
as including “‘the imposing of restric- 
tive conditions on the conduct of any 
trade or business.” Performing 
Right Society v. Edinburgh Magis- 
trates, [1922] S.C. 165. 


{[b] Conflict in names.—Seven 
members and officials of a trade un- 
ion, who had been expelled therefrom, 
formed a new trade union and gave 
it the name of _a former trade union 
which had been absorbed in, and 
amalgamated with, the union from 
which they had been dismissed. They 
applied for the registration of their 
union, when they were informed by 
the registrar that there was already 
pending before him an application to 
register another alleged trade union 
under the same name, and that he 
would grant registration in respect 
of such earlier application unless the 
present applicant took steps to have 
the matter dealt with by the court. 
On an appeal by the latter by originat- 
ing motion under Trade Union Act 
(1913) § 4 subs 4 from the registrar’s 
decision, it was held, contrary to a 
charge made by appellants, that there 
had been no want of bona fides on the 
part of the persons, respondents to 


.the motion, who had made the prior 


application for registration of a non- 
existent union, that, on the facts, the 
appellant union was already in ex- 
istence, but that the respondent union 
had never yet come into existence, 
that on the true construction of Trade 
Union Act (1871) §§ 6, 18 there was 
no power to register a prospective 
trade union, and that only an existing 
union could be registered. Therefore 
appellants were entitled to have their 
union registered, but, as suggested 
by the judge, and agreed to by them, 
with an indication of the date of its 
origin in the name. In re National 
Union of Ships’ Stewards, Cooks, 
Butchers and Bakers, [1925] Ch. 20. 


38. In re National Union of Ships’ 
Stewards, Cooks, Butchers and Bak- 
ers, supra. 


39. Interference by labor «union 
with operation of railroad by receiv- 
ers as contempt see Contempt § 26 


satisfactory to himself.5? 


Subject to the restraint 


note 15. 


40. U. S. v. Weber, 114 F. 950; 
Arthur v. Oakes, 63 F. 310, 11 C.C.A. 
209, 25 L.R.A. 414; Thomas vy. Cin- 
einnati,y étey oR. Co: 16208. 7805. 


41. Thomas v. Cincinnati, ete., R. 
Co., supra (where it was said that 
such employees have the right to ap- 
point officers who shall advise them 
as to the course to be taken by them 
in their relations with their employ- 
er, that they may unite with other 
unions, and that the officers they ap- 
point, or any other person to whom 
they choose to listen, may advise 
them as to the proper course to be 
taken by them in regard to their em- 
ployment, or, if they choose to re- 
pose such authority in anyone, may 
order them, on pain of expulsion from 
their union, peaceably to leave the 
employ of their employer because any 
of the terms of their employment are 
unsatisfactory). 


42. Waterhouse v. Comer, 55 F. 
149, 19 L.R.A. 403. See also Receiv- 
ers §§ 216-219. 


43. Waterhouse v. Comer, supra. 
44. U.S. v. Weber, 114 F. 950. 


Membership generally see infra § 
42 et seq. 


45. Arthur v. Oakes, 63 F. 310, 11 
C.C. A. 209, 25 LRA 4145" “Beersiye 
Wabash, etc., R. Co., 34 F. 244. 


46. Arthur v. Oakes, 63 F. 310, 11 
CCAS 72095, (26° SRA. 414 Ue Seve 
Kane, 23 F. 748. 


47. See Receivers § 136. 


48. Generally see Master and Serv- 
ant’ 39 °G.J.“p' a. 


Interference with relation of mas- 
ter and servant generally see Master 
and Servant §§ 1606-1625. 


Masters’ and Employers’ Associa- 
tions 39 C.J. p 1382. 


49. See supra § 4. 


50. Cceur D’Alene Consol., etc., Co. 
v. Miners’ Union, 51 F. 260, 19 L.R. 
A..382; U.S. v. Kane, 23 F. 748. 


51. U. S. v. Kane, supra; Jersey 
City Printing Co. v. Cassidy, 53 A. 230, 
63 N.J.Eq. 759; National Protective 
Assoc. v. Cumming, 63 N.E. 369, 170 
owes 315, 88 Am.S.R. 648, 58 L.R.A. 


52. Coeur D’Alene Consol., etc., Co. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 6-9] TRADE 


imposed by public policy,5? an employer and em- 
ployee may make and enforce such contract relat- 
ing to labor as they may agree upon.®* The former 
may by contract prohibit the latter from joining 
a labor union while in his employ or require with- 
drawal from such union,®® and a statute imposing 
a penalty on the making of such contract is uncon- 
stitutional.°* An employer whose workmen have 
gone out on a strike has the right to employ others 
to take their places, and such others have a right 
to accept the employment;57 and legislation tend- 
ing to fetter these rights by prohibiting employ- 
ment agencies from furnishing lists of possible em- 
ployees to such employer is unconstitutional and 
void.®§ 


[§ 7] C. Form of Organization; Status—1. In 
General. Trade unions may be organized in the form 
of voluntary associations,°® and in some jurisdic- 
tions, under the membership corporation laws there- 
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of, they may be incorporated.*® A trade union or- 
ganized as a voluntary association has no legal status 
at common law,*! and is not a legal entity®? apart 
from its members,*? except in the sense that the 
union may be held liable for the acts of its mem- 
bers.** It is not a partnership®® or a corporation.*®® 


{§ 8] 2. Amalgamation of Existing Unions.°7 
Statutes in some jurisdictions permit the amalzama- 
tion of existing unions under specified conditions.®® 
For an amalgamation to be effective thereunder, the 
terms of the statute must be complied with.*® The 
registration of a trade union’® formed by the at- 
tempted amalgamation of existing unions does not 
validate an amalgamation otherwise improper.’ 


[§ 9] D. Permissible Purposes of Combination.*? 
Although labor may organize,’* to be valid the or- 
ganization must have lawful ends for its purpose.7# 
Legislatures,*> as well as the courts, now recognize 


; 


v. Miners’ Union, 51 F. 260, 19 L.R.A. 
382. See Old Dominion Steamship Co. 
v. McKenna, 30 F. 48, 50, 18 Abb.N.C. 
262 (where it was said: “All com- 
binations and associations designed 
toes: prevent employers from 
making a just discrimination in the 
rate of wages paid to the skillful and 
to the unskillful; to the diligent and 
to the lazy; to the efficient and to 
the inefficient; and all associations 
designed to interfere with the perfect 
freedom of employers in the proper 
management and control of their law- 
ful business, or to dictate in any par- 
ticular the terms upon which their 
business shall be conducted, by means 
of threats of injury or loss, by inter- 
ference with their property or traffic, 
or with their lawful employment of 
other persons, or designed to abridge 
any of these rights,—are pro tanto il- 
legal combinations or associations; 
and all acts done in furtherance of 
such intentions by such means, and 
ee by damage, are action- 
able’). 


53. See Contracts §§ 360-439. 


54. Franklin Union No. 4 v. People, 
U7 N.Ee 176, 220 Tl). 355, 110, Am.S.R. 
248, 4 L.R.A.N.S. 1001; Peo. v. Mar- 
cus, 77 N.E. 1073, 185 N.Y. 257, 113 
Am.S.R. 902, 7 L.R.A.N.S. 282, 7 Ann. 
Cas. 118. 


Employment contracts generally 
see Master and Servant §§ 10-27, 


55. Boyer v. Western Union Tel. 
Co., 124 F. 246; State v. Julow, 31 S. 
W. 781, 129 Mo. 163, 50 Am.S.R. 443, 
29 L.R.A. 257; Peo. v. Marcus, 77 N.E. 
1078, 185 N.Y. 257, 7 L.R.A.N.S. 282, 
113 Am.S.R. 902, 7 Ann.Cas.. 118; Ja- 
cobs v. Cohen, 76 N.E. 5, 183 N.Y. 
DOT eo da hoALNwS. 292, . 111 “AmiSiR, 
730, 5 N.Y.Ann.Cas. 280. 


56. Gillespie v. Peo., 58 N.E. 1007, 
133) Tl.) 176, 80 Am.S:.R. 176, 52 L.R- 
A. 283; State v. Kreutzberg, 90 N.W. 
1098, 114 Wis. 530, 91 Am.S.R. 934, 58 
LR.A. 748. 


[a] Particular statute.—(1) ‘So 
statutes making it an offense for an 
employer to attempt to prevent his 
employees from joining a labor union 
(Gillespie v. Peo., 58 N.E. 1007, 188 
Timi Oaks On Ad S.kvee LG, 202. lie AG 
283), (2) or to discharge them be- 
cause of their connection therewith 
(Gillespie v. People, supra; S*‘ate v. 
Kreutzberg, 90 N.W. 1098, 114 Wis. 
530, 91 Am.S.R. 934, 58 L.R.A. 748), 
are unconstitutional. 


57. Mathews v. People, 67 N.E. 
28, 202 Ill. 389, 95 Am.S.R. 241, 63 L. 
R.A. 73; Vegelahn vy. Guntner, 44 N.E. 


1077, 167 Mass. 92, 57 Am.S.R. 448, 
35 L.R.A. 722. 


58. Mathews v. Peo., 67 N.E. 28, 
pare 389, 95 Am.S.R. 241, 63 L.R. 


59. Definition, nature, and status 
of voluntary associations see Associa- 
tions §§ 1-4. 


Status of trade unions see infra 
this section. 


60. See statutory provisions. 
61. In re Higgins, 27 F. 448. 


62. Cahill v. Plumbers, Gas & 
Steam Fitters’ & Helpers’ Local 93, 
238 Ill.App. 123; Pickett v. Walsh, 
78 N.E. 753, 192 Mass, 572, 116 Am. 
S-R. 272, 6 L.R.A.N.S.—1067, 7 Ann. 
Cas. 638; Andrews v. Local Union No. 
13, Journeymen Plumbers, Gas & 
Steamfitters & Sprinkler Fitters of 
Rochester, N. Y., 234 N.Y.S. 208, 133 
Mise. 899; Brower v. Crimmins, 121 
N.Y.S. 648, 67 Misc. 68. 


Cross references: 


Right of union to sue or be sued see 
infra §§ 84-102. 


Voluntary associations and corpora- 
tions distinguished see Associations 
§ 2. 


63. Allis-Chalmers Co. v. Iron 
Molders’ Union No. 125, 150. FB. 155; 
Andrews v.. Local Union No. 13, 
Journeymen Plumbers, Gas & Steam- 
fitters & Sprinkler Fitters of Rochest- 
er, N. Y., 234 N.Y.S. 208, 183 Misc. 899. 


[a] Merely an assemblage of per- 
sons.—Allis-Chalmers Co. v. Iron 
Molders’ Union No. 125, 150 F. 155. 


Memberships see infra §§ 42-72. 


64. Tannenbaum v. Hofbauer, 253 
N.Y.S. 90, 142 Mise. 120; Segenfeld 
v. Friedman, 193 N.Y.S. 128, 117 Misc. 
Wd. 


Liability of union see infra §§ 24- 
30. 


65. Cahill v. Plumbers, Gas & 
Steam Fitters’ & Helpers’ Local 93, 
238 Ill.App. 123; Brown v. Stoerkel, 
41 N.W. 921, 74 Mich. 269, 3 L.R.A. 
430; Brower v. Crimmins, 121 N.Y.S. 
648, 67 Misc. 68 (printers’ union). 


Cross references: 
Nature and status of partnership see 
Partnership 47 C.J. p 619. 
Voluntary associations and partner- 
ships distinguished see Associa- 
tions § 4. 
66. Brown v. Stoerkel, 41 N.W. 921, 
74 Mich. 269, 3 L.R.A. 430. 


67. Superior, subordinated, and 


federated bodies see infra §§ 73-81. 
68. See statutory provisions. 


69. Booth v. Amalgamated Marine 
Workers’ Union, [1926] Ch. 904; Sheet 
Iron Workers’ and Light Platers’ So- 
ciety v. Boilermakers’ and Iron and 
i Shipbuilders’ Society, 40 T.L.R. 


[a] Effect of particular statutes. 
—The effect of Trade Union Act 
Amendment Act (1876) §§ 12, 13, as 
amended by Trade Union (Amalgama- 
tion) Act (1917) § 1 is as follows: 
First, no statutory power to amal- 
gamate is conferred by Act (1876) § 
12, as amended by the act of 1917, 
except subject to the conditions pre- 
cedent as to ballot mentioned in the 
section; second under Act § 13 no- 
tice in writing of any amalgamation 
has to be sent to the registrar and 
has to be registered, and until regis- 
tration the amalgamation can have 
no effect. Booth v. Amalgamated Ma- 
rine Workers’ Union, [1926] Ch. 904. 


70. See supra § 4. 


71. Booth v. Amalgamated Marine 
Workers’ Union, [1926] Ch. 904. 


72. Legality of object of volun- 
tary associations generally see Asso- 
ciations § 7. 


73. See supra § 4. 


74 \U.S.—Irving v. Joint Dist. 
Council of New York and Vicinity of 
United Brotherhood of Carpenters, 
ete.,, 180 F. 896; Hitchman Coal & 
Coke Co. v. Mitchell, 172 F.-963 [ap- 
peal dism 176 F. 549, 100 C.C.A. 137]. 


Md.—Willner v. Silverman, 71 A. 
962, 109 Md. 341, 24 L.R.A.N.S. 895. 


Mass.—Cornellier v. Haverhill Shoe 
Mfrs.’ Ass’n, 109 N.E. 643, 221 Mass. 
554, L.R.A.1916C 218. 


N.J.—New Jersey Painting Co. v. 
Local No. 26, Brotherhood of Paint- 
ers, Decorators & Paper Hangers of 
America, 126 A. 399, 96 N.J.Eq. 632, 
47 A.L.R. 384 [rev 122 A. 622, 95 N. 
J.Eq. 108]. 


N.Y.—Bossert v. United Brother- 
hood of Carpenters and Joiners of 
America, 137 N.Y.S. 321, 77 Mise. 592. 


Eng.—Russell v. Amalgamated So- 
ciety of Carpenters, [1912] A.C. 421. 
And see cases infra this section. 

75. See statutory provisions. 


[a] By federal statute provision 
is made for the incorporation of na- 
tional labor unions. 24 U.S, St. at L. 
p 86 [U. S. Comp. St. (1901) p 3204]. 
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the right of laboring people to organize for the pur- 
poses of promoting their common welfare or inter- 
est,7® safety,77 and happiness,’® and, generally, for 
the purpose of elevating their position.’® 
unions may be organized for the purpose of selling 
the labor of their members on stipulated terms,*° 
securing better working conditions,*! and improved 


76. U.S.—Wabash R. Co. v. Hanna- 
han, 121 F. 563; U.S. v..Weber, 114 
-F, 950; Arthur v. Oakes, 63 F. 310, 11 
COCAG S209} 25 5 TRIAL aha 2 im ane 
Charge to Grand Jury, 62 F. 828; 
Thomas v. Cincinnati, etc., R. Co., 62 
F. 8038; Lake Erie, etc., R. Co. v. 
Bailey, 61 F. 494; Coeur D’Alene Con- 
sol., etc., Co. v. Miners’ Union, 51 F. 
260, 19 L.R.A. 882. 


Ark.—Local Union No. 313, Hotel & 
Restaurant Employees International 
Alliance vy. Stathakis, 205 S.W. 450, 
135 Ark. 86, 6 A.L.R. 894; Meier v. 
Speer, 132 S.W. 988, 991, 96 Ark. 618 
[quot Cyc]. ; 


Conn.—State v. Stockford, 58 A. 
769, 77 Conn. 227, 107 Am.S.R. 28; 
State v. Glidden, 8 A. 890, 55 Conn. 46, 
8 Am.S.R. 23. 


Ill.—Carpenters’ Union v. Citizens’ 
Committee to Enforce Landis Award, 
164 N.E. 398, 333 Ill. 225, 63 A.L.R. 
157 [rev 244 Ill.App. 540]. 


Ky.—Diamond Block Coal Co. v. 
United Mine Workers of America, 222 
S.W. 1079, 188 Ky. 477; Saulsberry v. 
Coopers’ International Union, 143 S. 
eaten: 147 Ky. 170, 39 L.R.A.N.S. 


Mass.—Olympia Operating Co. v.: 


Costello, 179 N.E. 804; Pickett v. 
Walsh, 78 N.E. 753, 192 Mass. 572, 116 
Am.S.R. 272, 6 L.R.A.N.S. 1067, 7 
Ann.Cas. 688; Snow v. Wheeler, 113. 
Mass. 179; Carew v. Rutherford, 106 
Mass. 1, 8 Am.R. 287; Com. v. Hunt, 
4 Mete. 111, 38 Am.D. 346; Thach.Cr. 
6 


. 


Mich.—Brown vy. Stoerkel, 41 N.W. 
921, 74 Mich. 269, 3 L.R.A. 4380. 


Minn.—Gray v. Building Trades 
Council, 97 N.W, 663, 91 Minn. 171, 
103 Am.S.R. 477, 638 L.R.A. 753. 


N.Y.—Jacobs v. Cohen, 76 N.E. 5, 
183.N.Y. 207, 2 L.R.A.N.S..292, 111 Am. 
S.R. 730, 5 N.Y.Ann.Cas. 280; Cur- 
ran v. Galen, 46 N:E. 297, 152 N.Y. 
33, 57 Am.S.R. 496, 37 L.RiA. 802; 
Master Stevedores’ Assoc. v. Walsh, 
2 Daly 1 (where will be found an in- 
teresting discussion of the law on 
this subject); Bossert v. United 
Brotherhood of Carpenters & Join- 
ers of America, 137 N.Y.S. 321, 77 
Mise. 592; Rogers v. Evarts, 17 N. 
Y.S. 264. 


Ohio.—Perkins v. Rogg, 11 OhioDec. 
(Reprint) 5685, ..28. Cine. L. Bul. 32; 
Moores & Co. v. Bricklayers’ Union, 
10 OhioDec. (Reprint) 665, 23 Cine.L. 
Bul. 48; Parker v. Bricklayers’ Un- 
ion, 10 OhioDec. (Reprint) 458, 21 
Cine.L.Bul. 223 [aff 51 OhioSt. 603]. 


Or.—Longshore Printing Co. v. 
Howell, 38 P. 547, 26 Or. 527, 46 Am. 
S.R. 640, 28 L.R.A. 464, 


Pa,—Jefferson & Indiana Coal Co. 
v. Marks, 1384 A. 430, 287 Pa. 171, 47 
A.L.R. 745; McVey v. Brendel, 22 A. 
912, 144 Pa. 235, 27 Am.S.R. 625, 13 L. 
R.A. 377. 


Tenn.—Powers Vv. Journeymen 
Bricklayers’ Union No. 8, 172 S.W. 
284, 180 Tenn. 6438, L.R.A.1915E 1006. 


Va.—Everett Waddey Co. v. Rich- 
mond Typographical Union No, 90, 
53 S.H. 273, 105 Va. 188, 5 L.R.A.N.S. 
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Labor 


, 
disputes.°7 


792. 


Eng.—Reg. v. Rowlands, 5 CoxC.C. 
436; Reg. v. Hewitt, 5 CoxC.C. 162. 


77. Olympia Operating Co. v. Cos- 
tello, (Mass.) 179 N.E. 804. 


78. Olympia Operating Co. v. Cos- 
tello, supra. = 


79. Fulworth Garment Co. v. In- 
ternational Ladies’ Garment Workers 
Union, 15 OhioN.P.N.S. 353. 


80. Maisel v. Sigman, 205 N.Y.S. 
807, 128 Mise. 714. 


81. U.S.—Lake Erie & W. Ry. Co. 
v. Bailey, 61 F. 494; Cceur D’Alene 
Consolidated & Mining Co. v. Miners’ 
aoe of Wardner, 51 F. 260, 19 L.R. 


Ariz.—Truax v. Bisbee Local No. 
380, Cooks’ & Waiters’ Union, 171 P. 
127, 19) Ariz. %379. 


Ark,—Local Union No. 313, Hotel 
& Restaurant HEmployees’ Interna- 
tional Alliance vy. Stathakis, 205 S.W. 
450, 135 Ark, 86. : 


Fla.—Paramount Enterprises v. 
Mitchell, 140 So. 328. 


N.Y.—Auburn Draying Co. v. 
Wardell, 124 N.E. 97, 227.N.Y. 1, 6 A. 
L.R. 901; Stuyvesant Lunch & Bak- 
ery Corporation v. Reiner, 181 N.Y.S. 
212, 110 Misc. 357 [aff 182 N.Y.S. 953, 
192 App.Div. 951]; Rogers v. Evarts, 
17 N.Y.S. 264; Peo. v. Kostka, 4 N. 
Y.Cr. 434. 


Ohio.—Beckerman. v. Bakery, etce., 
Workers International Union, 28 Ohio 
N.P.N.S. 550. 


Or.—Crouch y. Central Labor Coun- 
cil of Portland and Vicinity, 293 P 
729, 184 Or. 612. 


Pa.—Jefferson & Indiana Coal Co. 
v. Marks, 134 A, 4380, 287 Pa. 171, 47 
A.L.R. 7465. 


82. National Protective Ass’n of 
Steam Fitters & Helpers v. Cumming, 
63 N.E. 369, 170 N.Y. 315, 88 Am.S.R. 
648, 58 L.R.A. 135; Vail-Ballou Press 
v. Casey, 212 N.Y.S. 118, 125 Misc. 
689; Crouch v. Central Labor Council 
of Portland and Vicinity, 293 P. 729, 
134 Or. 612. 


83. U.S—Wabash R, Co. v. Han- 
nahan, 121 F. 563; Ames vy. Union 
PacrRy: (Con 62°14, 


Ark.—Meier v. Speer, 182 S.W. 988, 
991, 96 Ark. 618 [quot Cyc]. 


Fla.—Paramount 
Mitchell, 140 So. 


Ky.—Diamond Block Coal Co, v, 
United Mine Workers of America, 222 
S.W. 1079, 188 Ky. 477; Saulsberry 
v. Coopers’ International Union, 143 
sp 1018, 147 Ky. 170, 39 L.R.A.N.S. 


Oe ha ca aha v. Wheeler, 113 Mass. 


N.J.—New Jersey Painting Co. vy. 
Local No. 26, Brotherhood of Paint- 
ers, Decorators. & Paper Hangers of 
America, 126 A. 399, 96 N.J.Hq. 632, 
47 A.L.R. 384 [rev 122 A. 622, 95 N.J. 
Eq. 108]. 


N.Y.—Auburn Draying Co. v. War- 


Enterprises vy. 
28. 


relations with employers;*? for the purpose of ad- 
vancing®? and maintaining** their wages; for the 
purpose of fixing the hours of labor®® and the rate 
of wages;** and for the purpose of arbitrating labor 
They may be formed for the purpose 
of obtaining employment for their members,** or 
of securing control of the work connected with their 


dell, 124 N.E. 97, 227 N.Y. 1, 6 A-L.R. 
901; National Protective Ass’n Vv. 
Cumming, 63 N.E. 369, 170 N.Y. 315, 
88 Am.S.R. 648, 58 L.R.A. 135; Vail- 
Ballou Press v. Casey, 212 N.Y.S. 113, 
125 Misc. 689; Stuyvesant Lunch & 
Bakery Corporation v. Reiner, 181 N. 
Y.SS 212-110 Mise! 357. faft 182) Nive 
S. 953, 192 App.Div. 951]; Rogers v. 
Evarts, 17 N.Y.S. 264; Peo. v. Kostka, 
4 N.Y.Cr. 429; Peo. v. Wilzig, 4 N.Y. 
Cr. 403. 


Ohio.—Fulworth Garment Co. v. In- 
ternational Ladies’ Garment Workers 
Union, 15 OhioN.P.N.S. 353; Perkins, 
Campbell & Co. v. Rogg, 11 OhioDec. 
(Reprint) 585, 28 Cinc.L.Bul. 32. 


Or.—Longshore Printing Co. v. 
Howell, 38 P. 547, 26 Or. 527, 46 Am. 
S:R. 640, 28 L.R.A. 464. 


Pa.—Cote v. Murphy, 28 A. 190, 159 
Pa. 420, 39 Am.S.R. 686, 23 L.R.A. 
ES5. 


84. Wabash R. Co. v. Hannahan, 
121 F. 563; Ames v. Union Pac. Ry. 
Co., 62 F. 714; New Jersey Painting 
Co. v. Local No. 26, Brotherhood of 
Painters, Decorators & Paper Hang- 
ers of America, 126 A. 399, 96 N.J.Eq. 
632, 47 A.L.R. 384 [rev 122 A. 622, 
95 N.J.Eq. 108]; Master Stevedores’ 
Assoc. .v.: Walsh, 12 / Daly “CONE Yo jiees 
Peo. v. Wilzig, 4 N.Y.Cr. 403; Long- 
shore Printing Co. v. Howell, 38 P. 
547, 26 Or. 527, 46 Am.S.R. 640, 28 
L.R.A. 464. 


85. Meier v. Speer, 132 S.W. 988, 
991, 96 Ark. 618 [quot,Cyc]; Sauls- 
berry v. Coopers’ International Union, 
143 S.W. 1018, 147 Ky. 170, 39 L.R.A. 
N.S. 1203; Auburn Draying Co. v. 
Wardell, 124 N.E. 97, 227 N.Y. 1, 6 
A.L.R. 901; National Protective Ass’n 
v. Cumming, 63 N.E. 369, 170 N.Y. 
315, 88 Am.S.R. 648, 58 L.R.A. 135; 
Vail-Ballou Press v. Casey, 212 N.Y. 
S. 113, 125 Misc. 689; Stuyvesant 
Lunch & Bakery Corporation v. Rein- 
er, 181 N.Y.S. 212, 110 Misc. 357 [aff 
182 N.Y.S. °953, 9192 App. Div. + 95175 
Cote v. Murphy, 28 A. 190, 159 Pa. 
420, 39 Am.S.R. 686, 23 L.R.A. 135. 


86. Fla.—Paramount 
v. Mitchell, 140 So. 328. 


Mich.—Beck v. Railway Teamsters’ 
Protective Union, 77 N.W. 13, 118 
pee 497, 74 Am.S.R. 421, 42 L.R.A. 


N.J.—New Jersey Painting Co. v. 
Local No. 26, Brotherhood of Paint- 
ers, Decorators and Paper Hangers of 
America, 126 A. 399, 96 N.J.Hq. 632, 
47 A.L.R. 384 [rev 122 A. 622, 95 N. 
J.Eq. 108]. 


Ohio.—Perkins, Campbell & Co. v. 
Rogg, 11 OhioDec. (Reprint) 585, 28 
Cine.L.Bul. 32. 


Tenn.—Powers v. Journeymen 
Bricklayers’ Union No. 8, 172 S.W. 
284, 130 Tenn. 643, L.R.A.1915E 1006. 


87. Auburn Draying Co. vy. War- 
sae L240N BST 220 ON, ve de 6 AC Taree 


Enterprises 


88. Curran vy. Galen, 46° N.E. 297, 
ae N.Y. 33, 57 Am.S.R. 496, 37 L.R.A. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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trade,*® or favorable terms to their employers in 
the purchase of material, and contracts for such 
persons as employ members of their society.°° They 
may. be organized for the purpose of protecting and 
conserving their rights and interests®! against pos- 
sible aggression by the employer,?? or of gaining col- 
lective bargaining power,®* or of accumulating of 
a fund reasonably necessary for the lawful conduct 
The question of the legality of a 


of -a strike.®* 


TRADE UNIONS 


illegal. 


trade union is to be determined from its constitu- 


tion, by-laws, or rules;*® and while some such rules 
may be lawful, yet if others unlawful in character 
are of such weight and importance as to dominate 
the course of the union’s action,®® or if the lawful 
and the unlawful ones are so interdependent or inter- 
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mingled as to render separation one from the other 
impractical,®? then the organization becomes wholly 
On the other hand, a trade union is not 
unlawful because some incidental or particular pur- 
pose thereof is unlawful.°’ 
cipal object is the malicious injury of another is, 
of course, unlawful,®® as is an organization of la- 
borers for the purpose of gaining control of a busi- 
ness in the hands of a receiver. 


A union whose prin- 


In England including, within the objects of a trade 
union, provisions for the securing of parliamentary 
representation is unlawful,? and this is so regardless 
of whether the union is registered.® 
in restraint of trade are also illegal.4 


Trade unions 


IV. CONSTITUTION, RULES AND BY-LAWS 


{§ 10] A. In General. Like other voluntary as- 
sociations,® trade unions have the right to adopt 
constitutions, rules, and by-laws within the scope 


89. Mayer v. Journeymen Stone- 
aed Assoc., 20 A. 492, 47 N.J.Eq. 


90. Parker v. Bricklayers’ Union 
No. 1, 10 OhioDec. (Reprint) 458, 21 
Cine.L.Bul. 223 [aff 51 OhioSt. 603]. 


91. U.S.—Alaska S. S. Co. v. Inter- 
national Longshoremen’s Ass’n of 
Puget Sound, 236 F. 964; Irving v. 
Joint Dist. of N. Y. and Vicinity of 
United Brotherhood of Carpenters, 
ete., 180 F. 896; Hopkins v. Oxley 
Stave Co., 83 F. 912, 28 C.C.A. 99; 
Cceur D’Alene Consolidated & Mining 
Co. v. Miners’ Union of Wardner, 51 
F. 260, 19 L.R.A. 382. 


Ill.—Sutton v. Workmeister, 164 
Tll.App. 1051; Beaton v. Tarrant, 102 
Tll.App. 124. 


Mass.—Snow v. Wheeler, 113 Mass. 
ALE 


Mich.—Brown v. Stoerkel, 41 N.W. 
921, 74 Mich. 269, 3 L.R.A. 430. 


Minn.—Gray v. Building Trades 
Council, 97 N.W. 663, 91 Minn. 171, 
#03). Am.S.Ro 477, 68, L.R.A. 153,701 
Ann.Cas. 172. 

N.Y.—Jacobs v. Cohen, 76 N.E. 5, 


183 N.Y. 207, 111 Am.S.R. 730, 2 L.R. 
A.N.S. 292, 5 N.Y.Ann.Cas. 280; Ham- 


mer v. Baum, 240 N.Y.S. 145, 136 
Mise. 490. 

Tenn.—Powers Vv. Journeymen 
Bricklayers’ Union No. 3, 172 S.W. 


284, 130 Tenn. 643, L.R.A.1915E 1006. 


Va.—Everett Waddey Co. v. Rich- 
mond Typographical Union No. 90, 
53 S.B. 273, 105 Va. 188, 5 L.R.A.N.S. 
792, 8 Ann.Cas. 798. 


92. Snow v. Wheeler, 113 Mass. 
179; Hammer v. Baum, 240 N.Y.S. 
145, 136 Misc. 490. 


[a] Thus it is not illegal for 
workmen to form and act as an as- 
sociation for the purpose of protect- 
ing themselves against the ‘“en- 
eroachments” of their employers, and 
to agree in furtherance of such ob- 
ject not to teach others their trade 
unless by consent of the society. 
Snow v. Wheeler, 113 Mass. 179. 


93. Local Union No. 313, Hotel and 
Restaurant Employees International 
Alliance v. Stathakis, 205 S.W. 450, 
135 Ark. 86, 6 A.L.R. 894; Carpenters’ 
Union v. Citizens’ Committee to En- 
force Landis Award, 244 Ill.App. 540 
[rev on other grounds 164 N.E. 393, 
333 D1 256, 63 A.L.Ry 157]. 


[a] Thus workmen may organize 


to ‘secure collective bargaining if 
they can, and, so long as it is of their 
own free will, it is a matter of in- 
difference whether they conclude to 
do so upon their own initiative or 
upon outside suggestion and persua- 
sion.” International Pocketbook 
Workers’ Union v. Orlove, 148 A. 826, 
828, 158 Md. 496. 


94. Brotherhood of Railroad 
Trainmen v. Barnhill, 108 So. 456, 214 
Ala. 565, 47 A.L.R. 270. 


Right to strike see infra § 17. 


95. Hitchman Coal & Coke Co. v. 
Mitchell, 202 F.. 512; Russell v. 
Amalgamated Society of Carpenters 
& Joiners, [1912] A.C. 421; Osborne 
v. Amalgamated Society, [1911] 1 Ch. 
540. 


Constitution, rules, and by-laws see 
infra §§ 10-13. 


96. Hitchman Coal & Coke Co. v. 
Mitchell, 202 F. 512. 


97. Hitchman Coal & Coke Co. v. 
Mitchell, supra; Russell v. Amal- 
gamated Society of Carpenters & 
Joiners, [1912] A.C. 421; Thomas v. 
Portsmouth Ship Construction Ass’n, 
28 T.L.R. 372. 


98. Tracy v. Banker, 49 N.E. 308, 
170 Mass. 266, 39 L.R.A. 508. 


99. Bossert v. United Brotherhood 
of Carpenters and Joiners of America, 
137 N.Y.S. 321, 77 Mise. 592. 


1. U.S. v. Weber, 114 F. 950. 


2. Wilson v. Amalgamated Society 
of Engineers, [1911] 2 Ch. 324 (levy 
on members for parliamentary fund 
enjoined). 

3. Wilson v. Scottish Typographi- 
cal Association, [1912] S.C. 534. 

4 Osborne v. Amalgamated So- 
ciety, [1911] 1 Ch. 540; Thomas v. 
Portsmouth Ship Construction Ass’n., 
280. Re 372: 

Trade unions in restraint of trade 
generally see Monopolies §§ 164-167. 

5. See Associations §§ 25-29. 

6. U.S.—Jennings v. Lee, 295 F. 
561; Wabash R. Co. vy. Hannahan, 121 
F. 563. 

Ala.—Brotherhood of Railroad 
Trainmen y. Barnhill, 108 So. 456, 
214 Ala. 565, 47 A.L.R. 270. 

Mich.—Brown y. Stoerkel, 41 N.W. 
921, 74 Mich. 269, 3 L.R.A. 430. 

Neb.—Crisler v. Crum, 213 N.W. 
366, 115 Neb. 375, 


of the lawful purposes of the union® and bind their 
members thereby,’ provided they are reasonable,® 
uniform, and not discriminatory,® and provided they 


N.J.—Bayer v. Brotherhood of 
Painters, Decorators & Paperhangers 
of America, 154 A. 759, 108 N.J.Eq. 
257; Mayer v. Journeymen Stone- 
eee a Assoc., 20 A. 492, 47 N.J.Eq. 


Ohio.—Parker v. Bricklayers’ Union 
No. 1, 10 OhioDec. (Reprint) 458, 21 
Cine.L.Bul. 223 [aff 51 OhioSt. 603]. 


[a] Rule prohibiting employer 
from selecting superintendent and re- 
serving this right to.union binds the 
members and absolves the employer 
from liability for the negligence of 
such superintendent or his employees. 
Farmer v. Kearney, 39 So. 967, 115 
La. 722, 3 L.R.A.N.S. 1105. 


7 Interborough Rapid Transit Co. 
v. Lavin, 159 N.E. 863, 247 N.Y. 65, 
63 A.L.R. 188. 


8. Barker Painting Co. v. Brother- 
hood of Painters, Decorators, and Pa- 
perhangers of America, 23 F.(2d) 
743; Jennings v. Lee, 295 KF. 561; 
Crisler v. Crum, 213 N.W. 366; 115 
Neb. 375. 


9. Barker Painting Co. v. Brother- 
hood of Painters, Decorators, and 
Paperhangers of America, 23 F.(2d) 
743; Barker Painting Co. v. Brother- 
hood of Painters, Decorators, and 
Paperhangers of America, 15 F.(2d) 
16; Barker Painting Co. v. Local No. 
734, Brotherhood of Painters, Decora- 
tors, and Paperhangers of America, 
12 F.(2d) 945 [aff 34 F.(2d) 8 (aff 50 
S.Ct. 356, 281 U.S. 462, 74 L.Ed. 967)]; 
Crisler v. Crum, 213 N.W. 366, 115 
Neb. 375. 


[a] Regulation as to rate of pay 
of nonresident.—Regulations provid- 
ing that a contractor, undertaking a 
painting job outside his home city, 
must pay union painters a higher 
rate of pay and give them a shorter 
working week prevailing as between 
localities, and employ at least fifty 
per cent of painters engaged on a lo- 
eal contract from among the mem- 
bers of the local union, is not dis- 
criminatory, unreasonable, arbitrary, 
or oppressive. Barker Painting Co. 
v. Brotherhood of Painters, Decora- 
tors, and Paperhangers of America, 
23 F.(2d) 748; Barker Painting Co. 
v. Brotherhood of Painters, Decora- 
tors, and Paperhangers of America, 
15 F.(2d) 16; Barker Painting Co. v. 
Local No. 734, Brotherhood of Paint- 
ers, Decorators, and Paper Hangers 
of America, 12 F.(2d) 945 [aff 34 F. 
(2d) 3 (aff 50 S.Ct. 356, 281 U.S. 462, 
74 L.Bd. 967)] (equalizes wages of 
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are not contrary to public policy or the law of the 
In the enactment of by-laws or resolutions, 
the mode prescribed by the constitution must be 
followed,!1 but an attack on the validity of such en- 
actment must be made within the time prescribed,*? 
and the right to an appeal therefrom on the ground 
of irregularity in its enactment is lost after the lapse 


land.?° 


of such time.?? 


Incorporated trade unions in promulgating rules 
must not contravene the organic law as embodied 


in its articles of incorporation.*+ 


[§ 11] B. Constitution and By-Laws As Contract 
As in the ease of other voluntary as- 
sociations,!® the relation existing between a trade 
union and its members is contractual,'® the consti- 


of Members. 


workmen). But see J. I. Hass, Inc. 
v. Local Union No. 17 of Brotherhood 
of Painters, Decorators, and Paper 
Hangers of America, 300 F. 894 (such 
rule is unlawful, as an unreasonable 
restraint of competition, in violation 
of the rights of contractors and the 
public, in that it practically makes it 
impossible for an outside contractor 
to bid on local work). 


10. U.S.—Barker Painting Co. v. 
Brotherhood of Painters, Decorators, 
and Paperhangers of America, 15 F. 
(2d) 16 [cert den 47 S.Ct. 449, 273 U. 
S. 748, 71 L.Ed. 871]; Waterhouse v. 
Comer, 55 F. 149, 19 L.R.A. 408. 


; Mo.—Swaine v. Miller, 72 Mo.App. 
46. 


Neb.—Crisler v. Crum, 
366, 115 Neb. 375. 


N.J.—Walsche v. Sherlock, 159 A. 
661, 110 N.J.Eq. 223; New Jersey 
Painting Co. v. Local No. 26, Brother- 
hood of Painters, Decorators, and 
Paper Hangers of America, 126 A. 399, 
96 N.J.Eq. 632, 47 A.L.R. 384 [rev 
122 A. 622, 95 N.J.Ha. 108]. 


N.Y.—Bossert v. Dhuy, 117 N.E. 
582, 221 N.Y. 342, Ann.Cas.1918D 661; 
Neal v. Hutcheson, 160 N.Y.S. 1007. 


R.I.—Rhodes Bros. Co. v. Musicians’ 
Protective Union, Local No. 198, A. 
F. of . of Providence, 92 A. 641, 
37 Rul. 231, WU RvAC1915E 1037. 


[a] Validity of particular provi- 
sions.—(1) A clause in labor union 
constitution providing that, where 
there is difference in wage scale of 
two cities, all members employed on 
job done in one of such cities by em- 
ployer from other shall receive high- 
er of two wage scales, is not illegal 
as creating unfair discrimination or 
unfair restraint of trade. New Jer- 
sey Painting Co. v. Local No. 26, 
Brotherhood of Painters, Decorators, 
and Paper Hangers of America, 126 
A. 399, 96 N.J.Eq. 632, 47 A.L.R. 384 
prev. 1222 A.-°622, 95 N.J.Eqg. 108). 
(2) The by-law of a musicians’ union 
and its enforcement by a vote of di- 
rectors, prohibiting members from 
entering the employment of one de- 
siring to employ them, is not in itself 
unlawful. Rhodes Bros. Co. v. Musi- 
cians’ Protective Union, Local No. 
198, A. F. of M. of Providence, 92 A. 
6414, 37 RT. 281, L.R.A1916E -103'7, 
(3) A rule binding the members to 
decline to handle interstate business 
under certain conditions is illegal. 
Waterhouse v. Comer, 55 F. 149, 19 
L.R.A. 408. (4) Labor union rules, 
requiring an employer residing in one 
locality and doing work in another 
to select fifty per cent of local men, 
and grant a shorter work day and 
a higher wage schedule prevailing in 


213 N.W. 
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tution, by-laws, 


rights.18 
sumed to know 
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[§§ 10-12 


and regulations, if any, constitut- 


ing a binding contract,1? particularly as to property 
The members of a trade union are pre- 


what the laws of its existence de- 


clare to be binding upon them’? and generally are 
charged with knowledge of the laws and regula- 
tions of their union.?° 


[§ 12] C. Amendment and Repeal.?*_ Any amend- 
ment or repeal of the constitution or by-laws must 
be regularly made in the ntanner provided by the 


organic law of the union,?? or else such amendment 


or repeal will be 


lating the same 


either locality, is not unlawful or in- 
jurious to the public. Barker Paint- 
ing Co. v. Brotherhood of Painters, 
Decorators, and Paperhangers of 
America, 15 F.(2d) 16. 


[b] Voluntary adoption by an as- 
sociation of employees of reasonable 
rules relating to persons for whom, 
and conditions under which, its mem- 
bers shall work is not illegal at com- 
mon law. Bossert v. Dhuy, 117 N.E. 
582, 221 N.Y. 342, Ann.Cas.1918D 661. 


[ce] Confiscatory by-laws are 
against public policy. Swaine v. Mil- 
ler, 72 Mo.App. 446; Neal v. Hutche- 
son, 160 N.Y.S. 1007. 


[d] Card index-pern#it system of 
work.—A rule of a union providing 
a system for the distribution of work 
among its members on what is known 
as the “Card Index-Permit System’ 
of work, which in effect creates a 
monopoly in the labor market and 
which in effect prevents its members 
from seeking work or employment, is 
against public policy. Walsche v. 
Sherlock, 159 A. 661, 110 N.J.Eq. 223. 


[e] Burden is on those attacking 
the legality of a by-law to prove its 
unlawfulness. Barker Painting Co. 
v. Brotherhood of Painters, Decora- 
tors, and Paperhangers of America, 
15 F.(2d) 16. 


[f] Remote injury to public.—The 
law is not concerned with an alleged 
injury to the public because of labor 
union rules, when the injury is re- 
mote. Barker Painting Co. v. Brother- 
hood of Painters, Decorators, and Pa- 
perhangers of America, 15 F.(2d) 16 
[cert den 47 S.Ct. 449, 273 U.S. 748, 
71 L.Ed. 871]. 


11. Long v. Baltimore & O. R. Co., 
141 A. 504, 155 Md. 265. 


12. Long v. Baltimore & O. R. Co., 
supra. 


13. 
supra. 


14. Scott-Stafford Opera House 
Co. v. Minneapolis Musicians’ Ass’n, 
136 N.W. 1092, 118 Minn. 410. 


[a] Rule not ultra vires.—A rule 
of an incorporated musicians’ asso- 
ciation that none of its members 
should accept employment in theaters 
or opera houses unless a certain pro- 
portion were employed was not ultra 
vires. Scott-Stafford Opera House 
Co. v. Minneapolis Musicians’ Ass’n, 
1386 N.W. 1092, 118 Minn. 410. 


Long v. Baltimore & O. R. Co., 


15. See Associations § 26. 
16. Hall v. Morrin, (Mo.App.) 293 
S.W. 435. 


17. Ala.—Grand International 
Brotherhood of Locomotive Engineers 


Hall v. Morrin, 


void;?* accordingly, an amendment 


submitted in contradiction to the provisions regu- 


is void.24 But, in the absence of 


any specific provision regulating the repeal of the 


v. Green, 98 So. 569, 210 Ala. 496 
[error dism 44 S.Ct. 636, 265 U.S. 576, 
68 L.Ed. 1187]. 


Ga.—Holmes v. Brown, 91 S.E. 408, 
146 Ga. 402. 


Mich.—Brown v. Stoerkel, 41 N.W. 
921, 74 Mich, 269, 3 L.R.A. 430. 


Mo.—Hall v. Morrin, (App.) 293 
S.W. 435. : 

N.Y.—Polm v. Kaplan, 177 N.E. 
833, 257 N.Y. 277;  Interborough 


Rapid Transit Co. v. Lavin, 159 N.E. 
863, 247 N.Y. 65, 63 A.L.R. 188; Carey 
v. International Brotherhood of Pa- 
per Makers, 206 N.Y.S. 73, 123 Misc. 
680; Robinson v. Dahm, 159 N.Y.S. 
1053, 94 Misc. 729; Krause v. Sander, 
122 N.Y.S. 54, 66 Misc. 601 [aff 127 N. 
Y.S. 1128, 143 App.Div. 941]. 


18. Carey v. International Broth- 
erhood of Paper Makers, 206 N.Y.S. 
73, 123 Misc. 680. 


19. Long v. Baltimore & O. R. Co., 
141 A. 504, 155 Md. 265. 


20. Long v. Baltimore & O. R. Co., 
supra. 


21. Voluntary associations see As- 
sociations § 27. 
22. McNichols 


v. International 


Typographical Union, 21 F.(2d) 497; 


(Mo.App.) 293 S.W. 
435; Amalgamated Society of En- 
gineers v. Jones, 29 T.L.R. 484. 


[a] Notice.—The rules of a trade 
union providing that a delegate meet- 
ing should not have power to alter 
any rule unless notice of the proposed 
alteration had been given does not 
mean that a rule could not be altered 
unless notice of the identical altera- 
tion ultimately adopted had been giv- 
en; it merely means that notice of 
an intention to alter the rule must 
be given, and then the delegate meet- 
ing could, by discussion, alter it in 
the way it might there and then de- 
termine. Amalgamated Society of 
Engineers v. Jones, 29 T.L.R. 484. 


23. Hall v. Morrin, (Mo.App.) 293 
S.W. 435. a 
24. MecNichols vy. International 


Typographical Union, 21 F.(2d) 497. 


{a] Thus, where an international 
union’s constitution provided that 
executive council, consisting of presi- 
dent, several vice presidents, and 
secretary and treasurer, should have 
general supervision of the business 
of the union and of its subordinate 
unions, and that, whenever one hun- 
dred and fifty. subordinate unions 
petition executive council for sub- 
mission of any proposition or amend- 
ment, the indorsements of such peti- 
tion having been secured within three 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 12-14] TRADE 
old and the adoption of a new constitution, such 
could be accomplished by the trade union at a gen- 
eral convention of the union,”° even though a differ- 
ent method for the adoption of separate amendments 
to the constitution is provided therein.?¢ 


Estoppel to deny validity. Members present at a 
meeting when an amendment to the by-laws is il- 
legally adopted and who fail to object thereto are 
not estopped to raise the question of its validity 
thereafter.?7 


[§ 13] D. Jurisdiction of Court as to Reasonable- 
ness and Construction.?® The interpretation or con- 
struction of the constitution and laws of a union 
is for the union,?® through its appropriate board or 
officers;°° and so long as the body upon which this 
power of interpretation has been conferred does not 
substitute legislation for construction,?! does not 
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transgress the bounds of reason, common sense, or 
fairness,*? or contravene public policy or the law 
of the land,?* in its conclusions or decisions, the 
courts cannot interfere with them.?4 A construe- 
tion by the tribunals of a union of the constitution 
and by-laws of a trade union which does not go to 
any of the fundamental rights of a member is con- 
clusive.*° The courts will not undertake to interpret 
such laws,?® even though there has been a disagree- 
ment among the officers of the union in regard to any 
particular provision.7 


Reasonableness. While the courts may decline 
to pass upon the reasonableness of a by-law to which 
a member has subscribed by becoming a member,?® 
the legality thereof under the law of the land and 
principles of public policy falls within the prov- 
ince of the courts.?® 


V. RIGHTS, POWERS, AND LIABILITIES 


[§ 14] A. Rights and Powers—l. In General. A 
trade union has a right to enter into a lease*® and to 
erect houses for the shelter of its members.*? But 
a union is not justified in defraying the costs of legal 
proceedings by its members merely because an in- 
direct benefit to it may be expected to result from 
the proceedings.*?, <A trade union is not the agent 
of a member for the purpose of waiving any per- 


sonal right he may have,**? but only for the limited 
purpose of securing for him, together with all other 
members, the objects of the union.*4 


Libel of union.*® As is the case with other vol- 
untary associations generally,*® there can be no libel 
of a trade union unless the publication affects the 
business or credit of such union,*? and mere imputa- 


months, the proposition or amend- 
ment shall be submitted to the mem- 
bership within three months, it was 


held that the president had no au-. 


thority to submit such amendments 
to local unions in defiance of vote 
of other members of the executive 
eouncil, and his action in doing so 
was illegal and void. MecNichols v. 
International Typographical Union, 
21 F.(2d) 497. 


25. Hall v. Morrin, (Mo.App.) 293 
S.W. 435. ; 
26. Hall v. Morrin, supra. 


27. Weiss v. Musical Mut. Protec- 
tive Union, 42 A. 118, 189 Pa. 446, 69 
Am.S.R. 820. 


28. Judicial interference: 
Generally see infra §§ 82, 83. 


Disciplinary proceedings see infra §§ 
57-61. 


Voluntary associations see Associa- 
tions § 29. 


29. Shaup v. Grand International 
Brotherhood of Locomotive En- 
gineers, 135 So. 327, 223 Ala. 202 [foll 
Jordan v. Order of Railway Conduc- 
tors of America, 185 So. 329, 223 Ala. 
205]; Pratt v. Amalgamated Ass’n 
of Street and Electric Ry. Employees 
of America, 167 P. 830, 50 Utah 472; 
Simpson v. Grand _ International 
Brotherhood of Locomotive  En- 
gineers, 98 S.E. 580, 838 W.Va. 355. 


30. Shaup v. Grand International 
Brotherhood of Locomotive En- 
gineers, 135 So. 327, 223 Ala. 202 [foll 
Jordan v. Order of Railway Conduc- 
tors of America, 135 So. 329, 223 Ala. 
205]; Pratt v. Amalgamated Ass’n of 
Street and Electric Ry. Employees of 
America, 167 P. 830, 50 Utah 472. 


31. Shaup v. Grand International 
Brotherhood of Locomotive  En- 
gineers, 135 So. 327, 228 Ala. 202 [foll 
Jordan v. Order of Railway Conduc- 
tors of America, 135 So. 329, 223 Ala. 
205]; Simpson v. Grand International 
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Brotherhood of Locomotive En- 
gineers, 98 S.E. 580, 83 W.Va. 355. 


32. Shaup v. Grand International 
Brotherhood of Locomotive EHn- 
gineers, 135 So. 327, 223 Ala. 202 [foll 
Jordan vy. Order of Railway Conduc- 
tors of America, 135 So: 329, 223 
Ala. 205]; Simpson v. Grand Inter- 
national Brotherhood of Locomotive 
Engineers, 98 S.E. 580, 88 W.Va. 355. 


33. Shaup v. Grand International 
Brotherhood of Locomotive En- 
gineers, 135 So. 327, 223 Ala. 202 [foll 
Jordan v. Order of Railway Conduc- 
tors of America, 135 So. 329, 223 Ala. 
205]; Simpson v. Grand Internation- 
al Brotherhood of Locomotive En- 
gineers, 98 S.H. 580, 83 W.Va. 355. 


34. Shaup v. Grand International 
Brotherhood of Locomotive En- 
gineers, 135 So. 327, 223 Ala. 202 [foll 
Jordan v. Order of Railway Conduc- 
tors of America, 135 So. 329, 223 
Ala. 205]; Simpson v. Grand Inter- 
national Brotherhood of Locomotive 
Engineers, 98 S.E. 580, 88 W.Va. 355. 


35. Burke v. Monumental Divi- 
sion, No. 52, Brotherhood of Locomo- 
tive Engineers, 273 F. 707. 


[a] Trial body.—A construction 
by the tribunals of the union of a sec- 
tion of the rules of the union pre- 
scribing the division of the union be- 
fore which charges against a mem- 
ber should be tried is conclusive, 
since it did not go to any of the 
fundamental rights of the member. 
Burke y. Monumental Division, No. 
52, Brotherhood of Locomotive En- 
gineers, 273 F. 707. 


36. Pratt v. Amalgamated Ass’n of 
Street and Electric Ry. Employees 
of America, 167 P. 830, 50 Utah 
472. 

37. Pratt v. Amalgamated Ass’n 
of Street and Electric Ry. Employees 
of America, supra. - 


38. Polin v. Kaplan, 238 N.Y.S. 460, 
135 Mise. 828. 


39. Polin v. Kaplan, supra. 


40. Diamond Block Coal Co. v. 
United Mine Workers of America, 222 
S.W. 1079, 188 Ky. 477. 


41. Diamond Block Coal Co. v. 
United Mine Workers of America, su- 
pra. 


42. Oram v. Hutt, [1914] 1 Ch. 98. 


43. Pierce v. Louisville & N. Ry. 
Co., 248 S.W. 1042, 109 Ky. 477, 33 A. 
L.R. 322. See The Henry Grove, 22 
F.(2d) 444. 


44. Pierce v. Louisville & N. Ry. 
Co., 109 Ky. 477, 248 S.W. 1042, 33 A. 
L.R. 322 (fair and just wages and good 
working conditions). 


45. Generally see'Libel and Slan- 
der 36 C.J. p 1135 et seq. 


46. See Libel and Slander § 297 
text and notes 64, 65. 


47. Stone v. Textile Examiners & 
Shrinkers Employers’ Ass’n, 122 N.Y. 
S. 460, 137 App.Div. 655. 


[a] Sufficiency of complaint.—(1) 
A complaint, in an action for libel 
by the treasurer of a labor union in its 
behalf, based on a portion of a let- 
ter stating that a certain employer 
and employees had been subjected to 
intimidation and assault, and that 
one of the men had been black- 
jacked on his way to work, and an- 
other inveigled into a saloon and 
drugged, does not set forth any li- 
bel, which, by innuendo, could be 
properly construed as charging the 
union with responsibility for the acts 
therein referred to. Stone v. Textile 
Examiners & Shrinkers Hmployers’ 
Ass’n, 122 N.Y.S. 460, 1387 App.Div. 
655. (2) A complaint for libel by a 
labor union, stating as to its business 
that itis a labor organization transact- 
ing business in the city of New York, 
is insufficient to show the business 
in which it is engaged as a basis for 
recovery for alleged injury to its rep- 
utation. Stone v. Textile Examiners 
& Shrinkers Employers’ Ass’n, supra. 
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tions on its character not affecting its credit or busi- 


ness are not actionable per se.*® 


[§ 15] 2. Means Permissible To Effect Purposes 
In the accomplishment 
of their purposes, labor unions must proceed only 
They are free to 
secure the furtherance of their common interests 


of Union*t®—a. In General. 


by lawful and peaceful means.*° 


TRADE UNIONS 


of some statute or which does not involve the com- 
mission of illegal acts,>! even though harm may 1n- 


cidentally result to the employer.®? Force, coercion, 


in every way which is not within the prohibition 


(3) A complaint in an action for libel 
of a labor union brought by plaintiff 
as its treasurer, alleging that por- 
tions of a letter complained of refer- 
red to plaintiff, does not properly set 
forth, by innuendo, that they  re- 
fer to the union on_ whose behalf 
action was brought. Stone v. Textile 
Examiners & Shrinkers Employers’ 
Ass’n, supra. 


48. Stone y. Textile Examiners & 
Shrinkers Employers’ Ass’n, supra. 


49. Lawfulness of acts in course 
of labor disputes is treated very fully 
in the appropriate sections of Injunc- 
tions and Conspiracy. See Injunctions 
§§ 219-276; Conspiracy §§ 54—77, 118- 
130. 

Boycott as subject of: 

Civil conspiracy see Conspiracy §§ 

131-160. 

Criminal conspiracy see Conspiracy 

§§ 67-75. 
erappcten see Injunctions §§ 233- 

256. 


Picketing as subject of: 
Civil conspiracy see Conspiracy § 


. 


Criminal conspiracy see Conspiracy § 
70. 
epeection see Injunctions §§ 261- 


Strike as subject of: 
Civil conspiracy see Conspiracy § 118 
et seq. 
Criminal conspiracy see Conspiracy § 
. 54 et seq. 


Injunction see Injunctions §§ 219-225. 


50. U.S.—Alaska S. S. Co. v. Inter- 
national Longshoremen’s Ass’n of Pu- 
get Sound, 236 F. 964; Mitchell v. 
Hitchman Coal & Coke Co., 214 F. 685, 
131 C.C.A. 425 [rev on other grounds 
ao Ct. 65, 245 U.S: 229,° 62 L.bd. 
260]; Hitchman Coal & Coke Co. v. 
Mitchell, 172 F. 963 [appeal dism 176 
F. 549, 100 C.C.A. 137]; Wabash R. 
Co. v. Hannahan, 121 F. 568. 


Ariz.—Truax v. Bisbee Local No. 
380, Cooks’ & Waiters’ Union, 171 P. 
121, 19 Ariz. 379. 


Conn.—State v. Stockford, 77 Conn. 
227, 58 A. 769, 107 Am.S.R. 28; State 
v. Glidden, 55 Conn. 46, 8 A. 890, 6 
IN. Cr, 321,48 “Am:S.R, 23. 


Ill.— Carpenters’ Union vy. Citizens’ 
Committee to Enforce Landis Award, 
164 N.E. 393, 3383 Dll. 225, 63° A.L.R. 
157 [rev 244 Ill.App. 540]; Nusbaum 
vy. Retail Clerks’ International Pro- 
tective Ass’n, 227 Ill.App. 206; Sutton 
vy. Workmeister, 164 Ill.App. 105. 


Ky.—Diamond Block Coal Co. v. 
United Mine Workers of America, 222 
S.W. 1079, 188 Ky. 477. 


*Md.—Willner v. Silverman, 71 A. 
962, 109 Md. 841, 24 L.R.A.N.S. 895. 


Mass.—Cornellier vy. Haverhill Shoe 
cal Ass’n, 109 N.E. 6438, 221 Mass. 
554. 

Mich.—Beck vy. Railway Teamsters’ 
Protective Union, 77 N.W. 138, 118 
ri gen 497, 74 Am.S.R. 421, 42 L.R.A. 


N.J.—New Jersey Painting Co. v. 
Local No. 26, Brotherhood of Painters, 
Decorators, and Paper Hangers of 
America, 126 A. 399, 96 N.J.Hq. 632, 
47 A.L.R. 384 [rev 122 A. 622, 95 WN: 
J.Eq. 108]; O’Brien v. Musical Mut. 
Protective, etce., Assoc., 64 N.J.Ea. 
525, 54 A. 150; Mayer v. Journeymen 
Stone-Cutters’ Assoc., 20 A. 492, 47 
N.J.Eq. 519 (where the objects of a 
union interfere with the freedom of 
contract or trade, they are illegal and 
void). 


N.Y.—Auburn Draying Co. v. 
Wardell, 124 N.E. 97, 227 N.Y. 1, 6 
A.L.R. 901; Hammer v. Baum, 240 
N.Y.S. 145, 186 Mise. 490; Vail-Bal- 
lou Press v. Casey, 212 N.Y.S. 113, 
125 Misc. 689; Rogers v. Evarts, 17 
N.Y.S. 264; People v. Kostka, 4 N.Y. 
ie 429; People v. Wilzig, 4 N.Y.Cr. 


N.C.— Citizens Co. v. Asheville Ty- 
pographical Union No. 2638, 121 S.E. 31, 
187 N.C. 42. 


Ohio.—Parker y. Bricklayers’ Un- 
ion No. 1, 10 OhioDec. (Reprint) 458, 
21) -Cine: Bul, 223. [atl 51,Om0st. 
603]. 


Pa.—Jefferson & Indiana Coal Co. 
v. Marks, 134 A. 430, 287 Pa. 171. 


: PE a Tee: v. Rowlands, 5 CoxC.C. 
36. 


[a] Ilegality of means used 
makes a union unlawful. New Jersey 
Painting Co. v. Local No. 26, Brother- 
hood of Painters, Decorators, and Pa- 
per Hangers of America, 126 A. 399, 
96 N.J.Eq. 632, 47 A.L.R. 384 [rev 
122 A. 622, 95 N.J.Eq. 108] (under P. 
ris [8 Comp. St. (1910) p 3051 


[b] Picketing and boycotts.—The 
right of employees to form unions and 
extend the membership thereof does 
not include the right to picket and 
boycott a nonunion store, for the pur- 
pose of causing a strike of the em- 
ployees of such store, or to compel 
unionization of such store by work- 
ing great financial loss thereto. Nus- 
baum vy. Retail Clerks’ International 
Protective Ass’n, 227 Ill.App. 206. 


51. Minasian vy. Osborne, 96 N.B. 
1036, 210 Mass. 250, 37 L.R.A.N.S. 
179, Ann.Cas.1912C 1299; Roraback y. 
Motion Picture Machine Operators’ 
Union of Minneapolis, 168 N.W. 766, 
169 N.W. 529, 140 Minn. 481; New Jer- 
sey Painting Co. v. Local No. 26, 
Brotherhood of Painters, Decorators, 
and Paper Hangers of America, 126 
A. 399, 96 N.J.Eq. 632, 47 A.L.R. 384 
[rev 122 °A. 622, 95 N.J.Eq. 108]; 
Nann v. Raimist, 174 N.E. 690, 255 N. 
Y. 307, 73 A.L.R. 669; Maisel v. Sig- 
man, 205 N.Y.S. 807, 123 Misc. 714; 
Stuyvesant Lunch & Bakery Corp. vy. 


Reiner, 181 N.Y.S. 212, 110 Mise. 857° 


Laff 182 N.Y.S. 958, 192 App.Div. 951]; 
Bossert v. United Brotherhood of Car- 
penters & Joiners of America, 137 N. 
Y.S. 321, 77 Misc. 692. 


[a] Acts toward rival nunion.—La- 
bor union, believing in good faith, 
that policy pursued by another union 
is hostile to interests of labor, has 
privilege by pressure of notoriety and 


or fear may not be used to attain their objects,°* 
and acts aimed prineipally at maliciously injuring 
another or his business are unlawful.°* 10) 
may obtain employment for its members by solicita- 
tion,®> or by the promise of the support of the un- 


The union 


persuasion to bring own policy to tri- 
umph. Nann v..Raimist, 174 N.E. 690, 
255 N.Y. 307, 73 A.L.R. 669. 


52. Meier v. Speer, 132 S.W. 988, 
96 Ark. 618; Roraback v. Motion Pic- 
ture Machine Operators’ Union of 
Minneapolis, 168 N.W. 766, 169 N.W. 
529, 140 Minn. 481; Maisel v. Sig- 
man, 205 N.Y.S. 807, 123 Misc. 714; 
Bossert v. United Brotherhood of 
Carpenters & Joiners of America, 137 
N.Y.S. 321, 77 Misc. 592. See Hdel- 
stein v. Gillmore, 35 F.(2d) 723 [rev 
36 F.(2d) 81, cert den 50 S.Ct. 153, 
280 U.S. 607, 74 L.Ed. 650] (“person- 
al representative” could not enjoin 
enforcement of resolution of Actors’ 
Equity Association requiring permit 
of representatives and uniform con- 
tracts, and requiring modification of 
existing contracts with representa- 
tives). 


53. Carpenters’ Union v. Citizens’ 
Committee to Enferce Landis Award, 
164 N.B. 393, 333 Ill. 225, 63 -A.L.R. 
157 [rev 244 Ill.App. 540]; Sutton v. 
Workmeister, 164 Ill.App. 105; Ellis 
v. Journeyman Barbers’ International 
Union of America, Local Union No. 
52, 191 N.W. 111, 194 Iowa 1179, 32 


A.L.R. 756; Auburn Draying Co. v. 
Wardell, 124 N.E. 97, 227 N.Y. 1, 6 
A.L.R. 901; Hammer v. Baum, 240 


N.Y.S. 145, 136 Misc. 490. 


[a] Thus, although the law puts no 
limit on the right of trade unions to 
exercise fair persuasion through pub- 
licity against patronizing a nonunion 
shop, it does not countenance any dis- 
play equivalent of force or intimi- 
dation or of disturbance of peace, or 
of aggressive interference with the 
right of peaceful ingress to, 
egress from, the shop. Ellis v. Jour- 
neyman Barbers’ International Un- 
ion of America, Local Union No. 52, 
oh N.W. 111, 194 Iowa 1179, 32 A.L.R. 


[b] Picketing and boycott as du- 
ress.—The picketing of a nonunion 
barber shop by placing a man on the 
sidewalk in front of the entrance, 
wearing a placard that the shop was 
unfair to organized labor, was an 
attempted boycott, both primary and 
secondary, the purpose of the secon- 
dary boycott being to bring to bear a 
duress on the customers of the per- 
son under attack by threatening them 
directly or indirectly with a boycott 
if they persist in trading with such a 
person, since ons purpose of main- 
taining a picket is to discover the 
identity of the persons who traded 
at the shop. El 
Barbers’ International Union of 
America, Local Union No. 52, 191 N. 
W. 111, 194 Iowa 1179, 32 A.L.R. 756. 


54 Roraback v. Motion Picture 
Machine Operators’ Union of Minne- 


apolis, 168 N.W. 766, 169 N.W. 529,_ 


140 Minn. 481; Carter v. Oster, 112 S$. 
W. 995, 184 Mo.App. 146; Bossert v. 
United Brotherhood of Carpenters & 
Joiners of America, 137 N.Y.S. 321, 77 
Misc. 592. 


55. Curran y. Galen, 152 N.Y. 33, 
46 N.E. 297, 57 Am.S.R. 496, 37 TL, 
R.A. 802. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


and 
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ion and its members by those who employ them.*® 
The legality of the conduct of the members of a 
union is not affected by the fact that no strike is 
In determining the lawfulness of the 
means used to effect their ends, each case must rest 


in progress.°? 


on its own peculiar facts.5§ 


_[$ 16] b. As Affecting Nonunion Laborers. 
right to organize®® does not carry with it the right 
to make war on nonunion laborers or illegally inter- 
fere with their rights and privileges.®° 
ful, however, for them to dissuade others from en- 
tering the trade,®! and without intimidation or fraud 
to induce all those engaged in the same occupation 
to become members,®? even though the latter are em- 
ployed by those opposed to unions and who discharge 
all of their employees joining a union.®? 
ful for unions to regulate the number of apprentices 


56. Curran v. Galen, supra. 


5 57. Nann v. Raimist, 174 N.E. 690, 
255 N.Y. 307, 78 A.L.R. 669. 


58. Meier v. Speer, 132 S.W. 988, 
96 Ark. 618. 


59. See supra § 4. 


60. U.S.—Old Dominion Steamship 
Gos v. McKenna, 30 F. 48, 18 Abb.N.C. 


Md.—Lucke v. Clothing Cutters’, 
etc., Assembly No. 7507 K. of L., 26 
A. 505, 77 Md. 396, 39 Am.S.R. 421, 19 
L.R.A. 408. 


N.J.—Jersey City Printing Co. v. 
Cassidy, 53 A. 230, 63 N.J.Eq. 759. 

N.Y.—Davis v. United Portable 
Hoisting Engineers, 51 N.Y.S. 180, 28 
App.Div. 396. 


Ohio.—Perkins v. Rogg, 11 OhioDec. 
(Reprint) 585, 28 Cinc.L.Bul. 32. 


Eng.—lLyons vy. Wilkins, [1896] 1 
Ch. 811. 
61. Parker v. Bricklayers’ Union 


No. 1, 10 OhioDec. (Reprint) 458, 21 
Cine.L.Bul. 223 [aff 51 OhioSt. 603]. 


62. Membership in union must be 
voluntary see infra § 42 text and note 
86. 


63. Diamond Block Coal Co. v. 
United Mine Workers of America, 222 
S.W. 1079, 188 Ky. 477. 


64. Longshore Printing & Publish- 
ing Co. v. Howell, 38 P. 547, 26 Or. 
527, 46 Am.R. 640, 28 L.R.A. 464. 


65. Snow v. Wheeler, 113 Mass. 
179; Parker v. Bricklayers’ Union No, 
1, 10 Ohio Dee. (Reprint) 458, 21 
Cine.L.Bul. 223 [aff 51 OhioSt. 603]. 


66. Cohn & Roth Hlectric Co. v. 
Bricklayers’, Masons’ & Plasterers’ 
Local Union, No. 1, 101 A. 659, 92 
@onmy -L6n-" 6.Avds Ro 8805 Gray Vs 
Building Trades Council, 97 N.W. 663, 
91 Minn. 171, 103 Am.S.R. 477, 63 L. 
R.A. 753; Bossert v. Dhuy, 117 N.E. 
582, 221 N.Y. 342, Ann.Cas.1918D 661; 
Bossert v. United Brotherhood of Car- 
penters and ‘Joiners of America, 137 
N.Y.S. 321, 77 Mise. 592;  Wolsten- 
holme v. Ariss, [1920] 2 Ch. 403; 
Reynolds v. Shipping Federation, 
Ltd., [1924] 1 Ch. 28. 


[a] What constitutes coercion.— 
Voluntary orders by a labor organiza- 
tion for the benefit of its members 
and enforcement thereof within _the 
organization is not coercion, since 
members not willing to obey orders 
may withdraw from the union. Bos- 
sert y. Dhuy, 117 N.E. 582, 221 N.Y. 
342, Ann.Cas.1918D 661. ‘ 


67. Bossert v. Dhuy, supra. 
[a] Distinguished from general 
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and distribute them among various employers as 
they may desire,®* or to refuse to teach any per- 
son the skill of their craft.®® 
ganizations may prohibit their members from work- 
ing in places where nonunion labor is employed,*® 


Labor unions or or- 


or from working with materials produced by non- 


The 


It is law- 


It is law- 


boycott.—The voluntary adoption of a 
rule not to work upon nonunion made 
material and its enforcement in a 
particular case differs from a gener- 
al boycott of a particular dealer with 
a malicious purpose to destroy his 
good will or business, and an act done 
maliciously for an illegal purpose may 
be restrained, but, when done in good 
faith for a legal purpose, may be 
held to be within the bounds of rea- 
sonable business competition. Bos- 
Sert ov." Dhuy,, 417) 2NiH.b82) 5221 IN. 
Y. 342, Ann.Cas.1918D 661. 


68. Cohn & Roth Electric Co. v. 
Bricklayers’, Masons’ & Plasterers’ 
Local Union, No. 1, 101 A. 659, 92 
Conn. 161, 6 A.L.R. 887; Reynolds v. 
Sidpping Federation, Ltd., [1924] 1 


- 69. Cohn & Roth Electric Co. v. 
Bricklayers’, Masons’ & Plasterers’ 
Local Union, No. 1, 101 A. 659, 92 
Conn’? 161, 6 A.L.R. 887; Wolsten- 
holme v. Ariss, [1920] 2 Ch. 403; 
White v. Riley, 36 T.L.R. 849. 


70. Strike as conspiracy: 
Civil liability see Conspiracy §§ 118- 
130. 


Criminal liability see Conspiracy §§ 

54-66. 

Injunction against 
junctions §§ 219-225. 

Interference with employment gen- 
erally: 

As tort see Torts §§ 52-56. 
Liability in general: 
Civil see Master and Servant §&§ 
1606-1616. 
Criminal see Master and Servant 
§§ 1617-1625. 

Liability of union for damages see 
infra § 26. 

71. U.S.—Coeur D’Alene Consol., 
ete., Co. v. Miners’ Union, 51 F. 260, 
OMMo rR Aces Sas) Ue Sey Ve uate e Jou ke 
748. 


strike see In- 


Ark.—Local Union No. 3138, Hotel 
and Restaurant Hmployees Interna- 
tional Alliance v. Stathakis, 205 S.W. 
450, 1385 Ark. 86, 6 A.L.R. 894; Meier 
v. Speer, 132 S.W. 988, 96 Ark. 618. 


Conn.—Cohn & Roth Electric Co. v. 
Bricklayers’, Masons’ & Plasterers’ 
Local JUniens No. - 12,0201) “As 659, 92 
Conn. 161, 6 A.L.R. 887. 


Fla.—Paramount ‘Enterprises  v. 
Mitchell, 140 So. 328. 
Ill.— Carpenters’ Union v. Citizens’ 


Committee to Enforce Landis Award, 
164 N.B. 398;.383 Tl. 225, 63. Aa. 
157 [rev 244 Ill.App. 540]; Kemp v. 
Division No. 241, Amalgamated Ass’n 
of Street and Hlectric Ry. Employés 
of America, 153 Ill.App. 344 [rev on 


union labor,®* where the object is to strengthen the 
union and not to injure others,®* even though others 
are incidentally-injured thereby.®® 


[§ 17] c. Strikes and Rights Incident Thereto.*° 
Workmen, as individuals, have a right to work for, 
and with whom, they please,"! and are at liberty to 
withhold or to give their labor upon such terms as 
to them seem’ proper,’? so long as they do not vio- 
late an express contract’ or statute;7+ and what 
laborers may do singly they may combine to do.*> 
Accordingly, the right of the members of a union 


other grounds 99 N.E. 389, 255 Ill. 
213). 


Mass.—Snow v. Wheeler, 113 Mass. 
179; Com. v. Hunt, 4 Mete. 111, 3 
Am.D. 346. 


N.J.—Frank y. Herold, 52 A. 152, 
63 N.J.Eq. 443. 


N.Y.—National Protective Assoe. v. 
Cumming, 63 N.E. 369, 170 N.Y. 315, 
88 Am-S.R. 648, 58 L.R.A. 135; Davis 
v. United Portable Hoisting Engi- 
neers, 51 N.Y.S. 180, 28 App.Div. 396. 


N.C.—Citizens Co. v. Asheville Ty- 
pographical Union No. 263, 121 S.B. 
31, 187 N.C.) 425 


Eng.—Lyons y. Wilkins, [1896] 1 
Ch. 811. ; 


72. Carpenters’ Union v. Citizens’ 
Committee to Enforce Landis Award, 
164 N.H. 393,333 Tl. 225, 63 AJR. 
157; New Jersey Painting Co. vy. Lo- 
cal No. 26, Brotherhood of Painters, 
Decorators, and Paper Hangers of 
America, 126 A. 399, 96 N.J.Eq. 632, 
47 A.L.R. 384 [rev 122 A. 622, 95 N.J. 
Eq. 108]; Maisel v. Sigman, 205 N. 
Y.S. 807, 123 Mise. 714; Bossert v. 
United Brotherhood of Carpenters & 
Joiners of America, 137 N.Y.S. 321, 77 
Mise. 592. See Edelstein v. Gillmore, 
35 F.(2d) 723 [rev on other grounds 
36 F.(2d) 81, cert den 50 S.Ct. 153, 280 
U.S. 607, 74 L.Ed. 650] (individual 
members of association of actors act- 
ing independently could refuse to em- 
ploy “personal representative” except 
on association’s terms). 


73. Local Union No. 313, Hotel 
and Restaurant Hmployees Interna- 
tional Alliance, v. Stathakis, 205 S.W. 
450, 1385 Ark. 86; Cohn & Roth Elec- 
trie Co. v. Bricklayers’, Masons’ & 
Plasterers’ Local Union, No. 1, 101 A. 
659, 92 Conn. 161, 6 A.L.R. 887; Mais- 
el v. Sigman, 205 N.Y.S. 807, 123 Misc. 
714. 


74. Maisel v. Sigman, supra. 


75. U.S.—Edelstein v. Gillmore, 35 
F.(2d) 723 [rev 36 F.(2d) 81, cert den 
50 S:Ct. 153, 280 U.S. 607, 74 L.Ed. 
650]; Wabash R. Co. v. Hannahan, 
121 FY 563. 


Ark.—Local Union No. 313, Hotel & 
Restaurant Employees International 
Alliance y. Stathakis, 205 S.W. 450, 
135 Ark. 86, 6 A.L.R. 894; Meier v. 
Speer, 132 S.W. 988, 96 Ark. 618. 


Conn.—Cohn & Roth Hlectric Co. v. 
Bricklayers’, Masons’ & Plasterers’ 
Local Union, No. 1, 101 A. 659, 92 
Conn. 161, 6 A.L.R. 887. 


Ill.— Carpenters’ Union vy. Citizens’ 
Committee to Enforce Landis Award, 
164 N.E. 393, 333 Ill. 225, 63. A.L.R. 


157; Kemp vy. Division No. 241, 
Amalgamated Ass’n of Street and 
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to strike,7® or, as otherwise stated, the right of 
members of a union to refuse to work for any par- 
ticular employer,’7 or to withdraw from the service 
of one whose terms or actions are objectionable to 
them,*® is generally recognized, so long as they do 
not violate an express contract’® or a statute,®° and 
so long as their primary object is accomplishment 
of the purposes of their organization,®! and not the 
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strike.®® 


mere gratification of personal malice,®? or the in- 


Electric Ry. Employés of America, 
153 Ill.App. 344 [rev on other grounds 
99 N.E. 389, 255 Ill. 213]. 


Mass.—Snow v. Wheeler, 113 Mass. 
179; Carew v. Rutherford, 106 Mass. 
1, 3 Am.R. 287. 


N.J.—New Jersey Painting Co. v. 
Local No. 26, Brotherhood of Paint- 
ers, Decorators, and Paper Hangers 
of America, 126 A. 399, 96 N.J.Eq. 
632, 47 A.L.R. 384 [rev 122 A. 622, 
95 N.J.Eq. 108]. 


N.Y.—National Protective Assoc. v. 
Cumming, 63 N.E. 369, 170 N.Y. 315, 
88 Am.S.R. 648, 58 L.R.A. 1385; Maisel 
v. Sigman, 205 N.Y.S. 807, 123 Misc. 
714; Rosenwasser Bros. v. Pepper, 
172 N.Y.S. 310, 104 Mise. 457; Bos- 
sert v. United Brotherhood of Car- 
penters & Joiners of America, 137 N. 
Y.S. 321, 77 Mise. 592. 

N.C.—Citizens Co. v. Asheville Ty- 
pographical Union No. 263, 121 S.E. 

. 31, 187 N.C. 42. . 


Eng.—Lyons v. Wilkins, [1896] 1 
Ch. 811. 
76. U.S.—Alaska S. S. Co. v. In- 


ternational Longshoremen’s Ass’n of 
Puget Sound, 236 F. 964; Mitchell v. 
Hitchman Coal & Coke Co., 214 F. 
685, 131 C.C.A. 425 [rev on other 
grounds 88 S.Ct. 65, 245 U.S. 229, 62 
L.Ed. 260]. 


Ark.—Local Union No. 313, Hotel 
& Restaurant Employees Internation- 
al Alliance v. Stathakis, 205 S.W. 450, 
135 Ark. 86, 6 A.L.R. 894. 


Ill.— Carpenters’ Union y. Citizens’ 
Committee to Enforce Landis Award, 
244 Ill.App. 540. 


Mo.—Berry Foundry Co. v. 
national Moulders Union, 164 
245, 177 Mo.App. 84. 


N.H.—White Mt. Freezer Co. 
Murphy, 101 A. 357, 78 N.H. 398. 


N.Y.—Maisel v. Sigman, 205 N.Y. 
S. 807, 123 Mise. 714; Jones v. Maher, 
116 N.Y.S. 180, 62 Misc. 388 [aff 125 
N.Y.S. 1126, 141 App.Div. 919]; Grand 
Shoe Co. v. Childrens’ Shoe Workers’ 
Union, 187 N.Y.S. 886. 


77. Conn.—Cohn & Roth Electric 
Co. v. Bricklayers’, Masons’ & Plas- 
terers’ Local Union, No. 1, 10} A. 659, 
92 Conn. 161, 6 A.L.R. 887. 


Mass.—Carew v. Rutherford, 
Mass. 1, 8 Am.R. 287. 


Neb.—State v. Employers of Labor, 
ae N.W. 717, 170 N.W. 185, 102 Neb. 


N.J.—Atkins v. W. & A. Fletcher 
Co., 55 A. 1074, 65 N.J.Eq. 658. 


Ohio.—Parker v. Bricklayers’ Union 
No. 1, 10 OhioDec. (Reprint) 458, 21 
Cine.L.Bul. 223 [aff 51 OhioSt. 603]. 


78. U.S.—Hitchman Coal & Coke 
Co. v. Mitchell, 172 F. 963 [appeal 
dism 176 F. 549, 100 C.C.A. 187]. 


Ky.—Saulsberry v. Coopers’ Inter- 
national Union, 143 S.W. 1018, 147 
Key.) Wn0;oOe a. RAAUN.S. ol 2Ode 


Mass.—W. A. Snow Iron Works v. 
Chadwick, 116 N.E. 801, 227 Mass. 


Inter- 
S.W. 
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382, L.R.A.1917F 755. 


N.Y.—Jacobs v. Cohen, 76 N.E. 5, 
U8 3 SSN Ni 20, Se oke Ta, EyecNeise 5 
Michaels v. Hillman, 183 N.Y.S. 195, 
112 Misc. 395; Garside v. Hollywood, 
150 N.Y.S. 647, 88 Misc. 311. 


Ohio.—Moores & Co. v. Bricklayers’ 
Union, 10 OhioDec. (Reprint) 665, 23 
Cine.L.Bul. 48. 


79. State v. Employers of Labor, 
169 N.W. 717, 170 N.W. 185, 102 Neb. 
768; Maisel v. Sigman, 205 N.Y.S. 
807, 123 Misc. 714. 


Breach of contract as not ground 
for enjoining strike see Injunctions 
§ 220 note 31. 


80. Maisel v. Sigman, 
807,.123 Mise. 714. 


81. Cohn & Roth Electric Co. v. 
Bricklayers’, Masons’ & Plasterers’ 
Local Union, No. 1, 101 A. 659, 92 


205 N.Y.S. 


Conn. 161, 6 A.L.R. 887; Maisel v. 
ema, 205 N.Y.S. 807, 123 Mise. 
82. Maisel v. Sigman, supra. 


83. Cohn & Roth Electric Co. v. 
Bricklayers’, Masons’ & Plasterers’ 
Local Union, No. 1, 101 A. 659, 92 
Conn. 161, 6 A.L.R. 887; Fairbanks 
v. McDonald, 106 N.H. 1000, 219 Mass. 
291; M. Steinert & Sons Co. v. Tagen, 
93 N.E. 584, 207 Mass. 394, 32 L.R.A. 
N.S. 1013; Sheehan v. Levy, (Tex. 
Commn.App.) 238 S.W. 900 [aff (Civ. 
App.) 215 S.W. 229]. 


[a] Thus (1) where, soon after a 
strike was declared, the employer 
secured men to take the place of the 
strikers, and has ever since had an 
adequate force, and is not taking any 
new men, and of the eleven men who 
left the employment eight soon se- 
cured other employment in the same 
kind of work, and three have left the 
commonwealth, and the international 
organization with which the strikers’ 
labor union was affiliated ceased to 
aid their efforts any further, the 
strike was ended, so that thereafter 
driving a wagon through the streets, 
and bearing a placard announcing the 
existence of a strike, was manifestly 
intended to injure the employer, and 
was done ‘maliciously,’ within the 
legal meaning of that word. M. 
Steinert & Sons Co. v. Tagen, 93 N. 
E. 584, 207 Mass. 394, 32 L.R.A.N.S. 
10138. (2) The withdrawal by a labor 
union of the employees of an em- 
ployer, purely for the purpose of in- 
juring the employer’s business, is 
wrongful. Sheehan v. Levy, (Tex. 
Commn.App.) 238 S.W. 900 [aff (Civ. 
App.) 215 S.W. 229]. 


84. Folsom Engraving Co. v. Me- 
Neil, 126 N.E. 479, 235 Mass. 269; 
Baush Mach. Tool Co. vy. Hill, 120 N.E. 
188, 231 Mass. 30; Grassi Contracting 
Co. v., Bennett, 160 N.Y.S. 279, 174 
App.Div. 244. 


[a] Unjustified strike.—Provision 
of a proposed contract between or- 
ganized employees and an employer 
that the employer must retain and 
pay more employees than actually or 
reasonably required by business, and 
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juring of others.8? A strike must, of course, be for 
a lawful purpose,®* a strike for both a legal and an 
illegal purpose being wholly illegal.°° 
attack the validity of a strike must prove that it 
comes within an express exception to the right to 
The members of a labor union may thus 
singly or in a body leave the service of their employers 
in order to compel an advance of wages,** to reduce 


Those who 


that disputes not covered by agree- 
ment must be submitted to arbitra- 
tion, even if proper subjects for nego- 
tiation, where the parties were will- 
ing to negotiate, until acceptance, 
were mere proposals, refusal of which 
by the employer was insufficient to 
justify a strike, as the employer 
could not be compelled to make an 
involuntary contract or to substitute 
compulsory arbitration for due proc- 
ess of law. Folsom Engraving Co. 
v. McNeil, 126 N.E. 479, 235 Mass. 
269. 


Lawfulness or unlawfulness of 


-strikes as: 


Civil conspiracy see Conspiracy § 118 
et seq. 


Criminal conspiracy see Conspiracy § 
55 et seq. 

Subject of injunction see Injunctions 
§ 220 et seq. 


85. Folsom Engraving Co. v. Mc- 
Neil, 126 N.E. 479, 235 Mass. 269; 
Baush Mach. Tool Co. v. Hill, 120 N. 
E. 188, 231 Mass. 30. 


86. Maisel v. Sigman, 205 N.Y.S. 
807, 814, 123 Misc. 714. 


“The workers are not called upon 
to justify the same upon the ground 
that the object of such strike falls 
within any particular category of 
the permissible causes. It devolves 
upon those who attack the valid- 
ity of such strike to prove that 
it comes within an express excep- 
tion of the general right of work- 
ers to strike. The reasons advanced 
by the workers may seem inadequate 
to others, but if it seems to be in 
their interest as members of an or- 
ganization to refuse longer to work 
it is their legal right to stop. The 
reason may no more be demanded as 
a right of the organization than of 
an individual,. but if they elect to 
state the reason their right to stop 
work is not cut off because the reason 
seems inadequate or selfish to the 
employer or to organized society.” 
Maisel v. Sigman, supra. 


87. U.S.—Wabash R. Co. y. Han- 
nahan, 121 F. 563; Union Pac. R. Co. 
v. Ruef, 120 F. 102; Allis Chalmers 
Co. v. Reliable Lodge, 111 F. 264; 
Arthur v. Oakes, 63 F. 310, 11 C.C.A. 
209, 25 L.R.A. 414; Lake Hrie, etc., R. 
Co., ‘Nv. Bailey,” 61° BL 298 sso ave 
ey oe 27 F.Cas.No. 16,392, 2 Hask. 


Conn.—State v. Stockford, 58 A. 
769, 77 Conn. 227, 107 Am.S.R. 28. 


Ill.— Franklin Union No. 4 v. Peo- 
ple; 77 N.E. 176, 220-11. 356; 4 laeRAAy 
N.S. 1001, 110 Am.S.R. 248. 


Mass.—Cornellier v. Haverhill Shoe 
Mfrs.’ Ass’n, 109 N.E. 6438, 221 Mass. 
554, L.R.A.1916C 218; M. Steinert & 
Sons Co. v. Tagen, 93 N.B. 584, 207 
Mass. $94, 82-L.R.A.N.S. 1013; Lj. Di 
Willecutt & Sons Co. y. Bricklayers’ 
Benevolent & Protective Union, No. 
3, 85 N.E. 897, 200 Mass. 110, 23 L.R.A. 
N.S. 1236. 


Mich.—Beck v. Railway Teamsters’ 
Protective Union, 77 N.W. 13, 118 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the hours of labor,®® to secure any other lawful ben- 
efit to their several members,*? or to secure for 
themselves all the work of their trade.®° 
not under contract to render service for a specified 
time, the members of a labor union may unite in 
refusing to work for an employer, who, after no- 
tice, continues in his employment one who is not a 
member of their society,?! or who is a member of 
a rival organization;®? and they may withdraw in 


ere 497, 74 Am.S.R. 421, 42 L.R.A. 


Minn.—Gray v. Building Trades 
Council, 97 N.W. 663, 91 Minn. 171, 103 
Am.S.R. 477, 63 PavAs 753; Trevor 
v. Building Trades Council, 97 N.W. 
1118, 91 Minn. 171. 


Mo.—Hamilton-Brown Shoe Co. v. 
Saxey, 32 S.W. 1106, 181 Mo. 212, 52 
Am.S.R. 622. 


N.J.—Jersey City Printing Co. v. 
Cassidy, 53 A. 230, 63 N.J.Eq. 759. 


N.Y.—Mills v. U. S. Printing Co., 
SIN YS, 185; 99. “App-Divy 605s 
Stearns v. Marr, 84 N.Y.S. 36, 41 
Mise. 252 [aff 84 N.Y.S. 965, 88 App. 
Div. 422, mod 74 N.E. 431, 181 N.Y. 
463, 106 Am.S.R. 562, 34 N.Y.Civ.Proc. 
300, 3 Ann.Cas. 25]. 


Pa.—Cook v. Dolan, 19 Pa.Co. 401. 


Eng.—Farrer v. Close, L.R. 4 Q.B. 
602, 10 B.&S. 533; Lyons vy. Wilkins, 
[1896] 1 Ch. 811. 


88. State v. Stockford, 58 A. 769, 
U7 Conn. 227, 107 Am.S.R. 28; Cornel- 
lier v. Haverhill Shoe Mfrs.’ Ass’n, 
109 N.E. 643, 221 Mass. 554, L.R.A. 
1916C 218; M. Steinert & Sons Co. v. 
Tagen, 93 N.E. 584, 207 Mass. 394, 32 
L.R.A.N.S. 1013; L. D. Willeutt & 
Sons Co. v. Bricklayers’ Benevolent 
& Protective Union, No. 3, 85 N.E. 
897, 200 Mass. 110, 23 L.R.A.N.S. 1236; 
Everett Waddey Co. v. Richmond 
Typographical Union No. 90, 53 S.E. 
273, 105 Va. 188, 5 L.R.A.N.S. 792. 


[a] Payment of wages during 
~working hours, amounting to a de- 
mand for a shorter day, is the proper 
object of a strike. L. D. Willcutt & 
Sons Co. v. Bricklayers’ Benevolent 
& Protective Union, No. 8, 85 N.E 


897, 200 Mass. 110, 23 IsR.A.N.S. 
1236. 

gs9. Atchison, etc., R. Co. v. Gee, 
140 F. 153; State v. Stockford, 58 A. 


769, 77 Conn. 227, 107 Am.S.R. 28; W. 
A. Snow Iron Works v. Chadwick, 116 
N.E. 801, 227 Mass. 382, L.R.A.1917F 
755; Cornellier v. Haverhill Shoe 
Mfrs.’ Ass’n, 109 N.E. 6438, 221 Mass. 
554, L.R.A.19i16C 218; Burnham v. 
Dowd, 104 N.E. 841, 217 Mass. Sop ea sal 
L.R.A.N.S. 778; Pickett v. Walsh, 78 
ON. EL 7535. 192 Mass. 572, 6 L.R.A.N.S. 
1067, 116 Am.S.R. 272, 7 Ann.Cas. 638; 
National Protective "Assoc. v. Cum- 
ming, 63 N.E. 369, 170 N.Y. 315, 88 
Am.S.R. 648, 58 PoRnAee 135: 


[a] Improved shop conditions.— 
-Cornellier v. Haverhill Shoe Mfrs.’ 
Ass’n, 109 N.E. 643,-221 Mass. 554, 
L.R.A.1916C 218. 


90. W. A. Snow Iron Works v. 
Chadwick, 116 N.E. 801, 227 Mass. 
382, L.R.A.1917F 755; Fairbanks v. 
McDonald, 106 N.E. 1000, 219 Mass. 
29: Burnham v. Dowd, 104 _N.E. 841, 
217 Mass. 351, 51 TRANS. 97783 
Pickett v. Walsh, 78 N.H. 753, 192 
Mass. 572, 6 L.R.A.N.S. 1067, 116 
Am.S.R. 272, 7 Ann.Cas. 638. 


91. Conn.—Cohn & Roth Electric 
.Co. v. Bricklayers’, Masons’ & Plas- 
terers’ Local Union, No. 1, 101 A. 659, 
- 92 Conn. 161, 6 A.L.R. 887. 


Ill.—Kemp v. Division No. 241, 
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Where 


Amalgamated Ass’n of Street and 
Hlectric Ry. Employees of America, 
990 IN. 389," 255 “Tl 213) Ann. Cas: 
1913D 347 [rev 153 Ill.App. 344, 637]; 
Carpenters’ Union v. Citizens’ Com- 
mittee to Enforce Landis Award, 244 
Tll.App. 540. 


Mass.—Com. v. Hunt, 4 Mete. 111, 
38 Am.D. 346. 


Minn.—Gray v. Building Trades 
Council, 97 N.W. 663, 91 Minn. 171, 
103 .sAmS oR. 7407, 63 o-daREALy 153.5, 
Trevor v. Building Trades Council, 97 
N.W. 1118, 91 Minn. 171. 


N.J.—Jersey City Printing Co. v. 
Cassidy, 53. -A. 230, 63. N.J-Hq. 759; 
Mayer v. Journeymen Stone-Cutters’ 
Assoc., 20 A. 492, 47 N.J.Eq. 519. 


N.Y.—Jacobs v. Cohen, 76 N.E. 5, 
NEY ei e 20 La REARNE S22 2h di: 
Am.S.R. 730, 5 N.Y.Ann.Cas. 280; Na- 
tional Steam Fitters, etc., Protective 
Assoc. v. Cumming, 63 N.E. 369, 170 
N.Y. 315; 88 Am.S.R. 648, 58 L.R.A. 
135; Wunch v. Shankland, 69 N.Y.S. 
349, 59 App.Div. 482 [dism 62 N.E. 
1102,,170 N.Y. 573]; Davis v. United 
Portable Hoisting Engineers, 51 N.Y. 
S. 180, 28 App.Div. 396; Michaels v. 
Hillman, 183 N.Y.S. 195, 112 Misc. 
395; Garside v. Hollywood, 150 N.Y.S. 
647, 88 Mise. 311; Tallman y. Gail- 
lard, 57 N.Y.S. 419, 27 Misc. 114. 


Ohio.—Local Branch No. 248 v. Solt, 
8 OhioApp. 437; Parker v. Bricklay- 
ers’ Union No. 1, 10 OhioDec. (Re- 
print) 458, 21 Cine.L.Bul. 223 [aff 
51 OhioSt. 603]. 


Okl.—Roddy v. United Mine Work- 
ers of America, 139 P. 126, 41 Okl. 621, 
yESAST OL 5 De 7.89% 


Eng.—Walsby v. Anley, 3 E.&E. 
516, 107 E.C.L. 516, 121 Reprint 536. 


[a] Thus notification by union 
men to building contractors and own- 
ers that they will strike in case non- 
union labor is employed on any job 
on which they are engaged is law- 
ful, if the strike would be lawful, 
and not within an intimidation stat- 
ute (Gen. St. [1902] § 1296). Cohn 
& Roth Electric Co. v. Bricklayers’, 
Masons’ & Plasterers’ Local Union, 
No. ae 101 A. 659, 92 Conn. 161, 6 A.L. 
R. 887. 


[b] Refusal of employer to op- 
erate “closed shop.”—Carpenters’ 
Union v. Citizens’ Committee to En- 
force Landis Award, 244 Ill.App. 540; 
Jacobs v. Cohen, 76 N.E. 5, 183 N.Y. 
207, 2 L.R.A.N.S. 292; Garside v. 
Hollywood, 150 N.Y.S. 647, 88 Misc. 
311. 


‘92. National Steam Fitters, etc., 
Protective Assoc. v. Cumming, 63 N. 
BE. 369, 170 N.Y. 315, 88 Am.S.R. 648, 
58 TR AS 135; Allen v. Flood, [1898] 
A.C. 1 [overr Carrington v. Taylor, 2 
Campb. 258, 170 Reprint 1148, 11 East 
571, 103 Reprint 1126]; White v. 
Riley, 36 T.L.R. 849. 


93. U-:S.—Arthur v.: Oakes, 63 F. 
310, 11 C.C.A. 209, 25 L.R.A. 414. 


Minn.—Gray v. Building Trades 
Council, 97 N.W. 663, 91 Minn. 171, 103 
Am.S.R. 477, 63 RAS 1535 Trevor 
v. Building Trades Council, 97 N.W. 
1118, 91 Minn. 171. 


a body from service under such conditions.?? 
may thus withdraw to prevent the use of materials 
made up by nonunion labor.®4 
for the purpose of organizing nonunion employees 
has been held lawful,®*® it has also been held that 
such a strike which has for its purpose the com- 
plete unionizing of labor and the doing away with 
nonunion labor is unlawful.°® 
determines to abandon a department of his estab- 
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They 
Although a strike 


Where an employer 


N.Y.—Davis v. United Portable 
Hoisting Hngineers, 51 N.Y.S. 180, 28 
App.Div. 396. 


Ohio.—Moores & Co. v. Bricklayers’ 
Union, 10 OhioDec. (Reprint) 665, 23 
Cine.L.Bul. 48.,/ 


Wash.—Jensen v. Cooks’, etc, 
Union, 81 P. 1069, 39 Wash. 5381, 4 
L.R.A.N.S. 302. 


Eng.—Walsby v. Anley, 3 E.&E. 
516, 107 B.C.L. 516, 121 Reprint 536. 


Can. —Perrault v. Gauthier, 28 Can. 
S.C. 241. 


94. Bedford Cut Stone Co. v. Jour- 
neymen Stone Cutters’ Ass’n of North 
America, 9 F.(2d) 40 [cert gr 47 S.Ct. 
97, 273 U.S. 677, 71 L.Ed. 835]; Maisel 
Hy Sismmad: 205 N.Y.S. 807, 123 Misc. 
714. 


[a] Thus a union is within its 
rights in ordering members not to cut 
stone already partly cut by nonunion 
labor. Bedford Cut Stone Co, v. Jour- 
neymen Stone Cutters’ Ass’n of North 
America, 9 F.(2d) 40 [cert gr 47 S.Ct. 
97,273 U.S: 677, 71,..bid. 8354: 


95. Michaels y. Hellman, 183 N.Y. 
S. 195, 112 Misc. 395; Rosenwasser 
Bros. v. Pepper, 172 N.Y.S. 310, 104 
Mise. 457. And see supra text and 
notes 76-78. 


96. Folsom Engraving Co. v. Mc- 
Neil, 126 N.E. 479, 235 Mass. 269; 
Baush Mach. Tool Co. v. Hill, 120 N. 
HK. 188, 231 Mass. 30; . A. Snow 
Iron Works v. Chadwick, 116 N.E. 
801, 227 Mass. 382, L.R.A.1917F 755; 
Cornellier v. Haverhill Shoe Mfrs.’ 
Ass’n, 109 N.B. 643, 221 Mass. 554, 
L.R.A.1916C 218; Folsom v. Lewis, 
94 N.E. 316, 208 Mass. 336,°35 L.R.A. 
N.S. 787. 


[a] Reason for rule.—The right 
of an employer at all times to hire 
in the labor market, and to retain in 
its employment such workmen as it 
chooses, unhampered by the union 
acting through the instrumentality 
of a strike, or of a boycott, or of a 
black list, is a primary right which 
has never been abrogated. Folsom 
Engraving Co. v. McNeil, 126 N.E. 
479, 235 Mass. 269; W. A. Snow Iron 
Works v. Chadwick, 116 N.E. 801, 227 
Mass. 382, L.R.A.1917F 755. 


[b] Forcing employment of union 
labor on outside work.—A strike is 
unlawful where the paramount mo- 
tive underlying it is by means of a 
strike to compel an employer to em- 
ploy only union men on all outside 
work, under penalty, if compliance 
was refused, that full performance of 
the contract of the employer with 
another would be interfered with, 
while the employer’s name would be 
published by the union, the labor 
market, and among architects and 
contractors for its products, as an 
employer of nonunion labor, making 
the obtaining of other contracts and 
the necessary union labor impossible. 
W. A. Snow Iron Works v. Chadwick, 
116 N.B. 801, 227 Mass. 382, L.R.A. 
1917 755. 


{c] Strike to compel closed shop 
is not justifiable. Cornellier v. Hav- 
erhill Shoe Mfrs.’ Ass’n, 109 N.E. 
648, 221 Mass. 554, L.R.A.1$16C 218. 
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lishment, the employees of other departments may 
strike to induce the employer to refrain from so 
doing, provided they do not injure the business of 
the employer.®? This right to strike, however, exists 
only as against employers with whom the union has 
A strike to prevent one from 
1.9° The right to 


a trade dispute.°® 


carrying on a lawful trade is illega ; 
strike includes the right to win over others to its 
support,! provided such other persons may do so 
without violating any contract with the employer,” 
and pay the expenses of those thus persuaded to 
leave,? and post in the place of their assembly the 
names of all persons contributing, or refusing 


97. Welinsky v. Hillman, 185 N.Y. 
S. 257. 


98. Bricklayers’, Masons’ & Plas- 
terers’ International Union of Amer- 
ica v. Seymour Ruff & Sons, 154 A. 52, 
160 Md. 483; Pickett v. Walsh, 78 N. 
EB. 753, 192 Mass. 587, 116 Am.S.R. 272, 
6 L.R.A.N.S. 1067, 7 Ann.Cas. 638. 
See Harvey v. Chapman, 115 N.E. 304, 
226 Mass. 191, L.R.A.1917E 389. 


[a] Thus a strike against a sub- 
contractor with whom unions had no 
trade dispute, to force the general 
contractor to employ union labor on 
other jobs, is an unlawful interfer- 
ence with the right of the subcontrac- 
tor to pursue its calling. Bricklay- 
ers’, Masons’ & Plasterers’ Interna- 
tional Union of America v. Seymour 
Ruff & Sons, 154 A. 52, 57, 160 Md. 
483. 


99. Grand Shoe Co. v. Children’s 
Shoe Workers’ Union, 187 N.Y.S. 886. 


1. U.S.—Mitchell v. Hitchman Coal 
& Coke Co., 214 F. 685, 131 C.C.A. 425 
[rev on other grounds 38 S.Ct. 65, 245 
U.S. 229, 62 L.Ed. 260]; Allis Chalmers 
Co. v. Reliable Lodge, 111 F. 264; 
Consolidated Steel, etc., Co. v. Mur- 
ray, 80 F. 811. 


Ark.—Local Union No. 313, Hotel 
& Restaurant Employees Internation- 
al Alliance vy. Stathakis, 205 S.W..450, 
135 Ark. 86. 


Mich.—Beck v. Railway Teamsters’ 
Protective Union, 77 N.W. 13, 118 
Mich. 497, 74 Am.S.R. 421, 42 L.R.A. 
407. 


Minn.—Gray v. Building Trades 
Council, 97 N.W. 6638, 91 Minn. 171, 
103 Am.S.R. 477, 638 L.R.A. 753. 


Mo.—Hamilton-Brown Shoe Co. vy. 
Saxey, 32 S.W. 1106, 1381 Mo. 212, 52 
Am.S.R. 622. 


| Neb.—State v. Employers of Labor, 
Hae N.W. 717, 170 N.W. 185, 102 Neb. 


N.Y.—Maisel v. Sigman, 205 N.Y.S. 
807, 128 Mise. 714; Rosenwasser 
Bros. v. Pepper, 172 N.Y.S. 310, 104 
Mise. 457; Jones v. Maher, 116 N.Y.S. 
180, 62 Mise. 388 [aff 125 N.Y.S. 1126, 
141 App.Div. 919]; Rogers v. Evarts, 
17 N.Y.S. 264. 


Ohio.—Perkins v. Rogg, 11 OhioDec. 
(Reprint) 585, 28 Cinc.L.Bul. 32. 


Pa.—Cote v. Murphy, 28 A. 190, 159 
Pa. 420, 39 Am.S.R. 686, 23 L.R.A, 135. 


+ Va.—Everett Waddey Co. v. Rich- 
mond Typographical Union No. 90, 53 
S.E. 278, 105 Va. 188, 5 L.R.A.N.S. 792. 


But see Quinn wv. Leathem, [1901] 
A.C. 495. 


[a] Thus the Amalgamated Cloth- 
ing Workers of America, a labor or- 
ganization, had the right to endeavor 
to organize an employer’s factories, 
including the right to invade the 
ranks of his employees to secure mem- 
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persuade others 


newspapers and 


\ 
bers, and to strike to enforce such 
right, and to seek to win over others 
to its support, and to issue circulars 
truthfully setting out the circum- 
stances of the strike, and to solicit 
and collect funds to support the strike 
provided no fraud, threats, intimida- 
tion, violence, or other coercive or 
unlawful measures were employed. 
Michaels v. Hillman, 183 N.Y.S. 195, 
112 Misc. 395. 


[b] Organic part of the general 
right of the members of a labor un- 
ion to strike for proper causes is the 
right to invoke the aid of their fel- 
low workers in such a strike. Maisel 
Vv. eee 205 N.Y.S. 807, 123 Misc. 
714, 


2. U.S. v. Stevens, 
16,392, 2 Hask. 164; Local Union No. 
313, Hotel & Restaurant Employees 
International Alliance v. Stathakis, 
205 S.W. 450, 135 Ark. 86; Jersey City 
Printing Co. v. Cassidy, 53 A. 230, 63 
Nid. ig.) To's Interborough Rapid 
Transit Co. v. Lavin, 159 N.E. 863, 
247 N.Y. 65, 68 A.L.R. 188. : 


[a] What constitutes contract.— 
Rival employees’ brotherhood consti- 
tution, requiring members to take ob- 
ligation not to join other employees’ 
associations, is not contract between 
employer and brotherhood giving em- 
ployer cause of action against union. 
Interborough Rapid Transit Co. v. 
Lavin, 159 N.H. 863, 247 N.Y. 65, 63 
A.L.R. 188. 


3. Rogers v. Evarts, 17 N.Y.S. 264; 
Lyons v. Wilkins, [1896] 1 Ch. 811. 


4. Rogers v. Evarts, 17 N.Y.S. 264. 


5. U.S.—Alaska S. S. Co. v. Inter- 
national Longshoremen’s Ass’n of 
Puget Sound, 236 F. 964; Allis 
ee Co. v. Reliable Lodge, 111 


Ill. Beaton v. 
App. 124. 


Mo.—Berry Foundry Co. v. Inter- 
national Moulders Union, 164 S.Ww. 
245, 177 Mo.App. 84. 


N.Y.—Jones v. Maher, 116 N.Y.S. 
180, 62 Misc. 388 [aff 125 N.Y.S. 1126, 
141 App.Div. 919]; Stearns v. Marr, 
84 N.Y.S. 86, 41 Misc. 252 [aff 84 N. 
Y.S. 965, 88 App.Div. 422, mod 74 N.E. 
431, 181° N.Y. 468, 106 Am.S.R. 562, 
oe N.Y.Civ.Proc. 300, 3 N.Y.Ann.Cas. 
5]. 


N.C.—Citizens’ Co. v. Asheville 
Typographical Union, No. 263, 121 S. 
EBL LeiEN. C423 


Pa.—Cote v. Murphy, 28 A. 190, 159 
Pa. 420, 39 Am.S.R. 686, 23 L.R.A. 135, 


Va,—Everett Waddey Co. v. Rich- 
mond Typographical Union No. 90, 
pean 278, 105 Va. 188, 5 L.R.A.N.S. 
792. 


[a] Extent of effort.—Efforts to 
dissuade others from accepting em- 
ployment offered by a former employ- 


Tarrant, 102 Ill. 


with no attempt at coercion.® ( 
affected by the fact that the employer is a receiver.‘ 
Nor is the legality of such acts affected by the fact 
that loss results to the employer.® 
them by means of a strike to secure the discharge 
of such objectionable persons® and procure employ- 
ment for their members.'® But such act is legal only 
when its purpose is to secure employment or benefit 


27 F.Cas.No. 


to contribute, to such expenses.4 They may also 
Labor ~ 


unions may present their cause to the public in 


not to take their places.’ 


circulars in a peaceable way and 
These rights are not 


It is legal for 


er should go no further than peace- 
able persuasions and inducements. 
Alaska S. S. Co. v. International 
Longshoremen’s Ass’n of Puget Sound, 
236 F. 964. 


6. Local Union No. 313, Hotel & 
Restaurant Employees International 
Alliance vy. Stathakis, 205 S.W. 450, 
135 Ark. 86; Beck v. Railway Team- 
sters’ Protective Union, 77 N.W. 13, 
118 Mich. 497, 74 Am.S.R. 421, 42 L. 
R.A. 407; Heitkamper v. Hoffmann, 
164 N.Y.S. 533, 99 Mise. 543; Butter- 
ick Pub. Co. v. Typographical Union 
No. 6, 50 Misc. 1, 100 N.Y.S. 292. 


7 U.S. v. Kane, 23 F. 748. 


Right to organize as affected by 
employment by receiver see supra § 5. 


8. Arthur v. Oakes, 63 F. 310, 11 
C.C.A. 209, 25 L.R.A. 414: State v. 
Stockford, 58 A. 769, 77 Conn. 227, 107 
Am.S.R. 28; Beaton v. Tarrant, 102 
Ill.App. 124; Saulsberry v. Coopers’ 
International Union, 143 S.W. 1018, 
147 Ky. 170, 39 B.R.A.N.S. 1203:° "- 


[a] Distinction in case of railroad 
employees.—However, because of the 
peculiar character of the business, a 
distinction is made with respect to 
those employed in operating a rail- 
road, and it is illegal.for them to 
quit the service of the employer un- 
der conditions which may jeorardize 
its property, do injury to the public, 
or subject other employees to oppres- 
sion or extortion. Toledo, etc, R. 


Co. v. Pennsylvania Co., 54 F. 746, 19 ; 


L.R.A. 395. 


9. Mass.—Minasian v. Osborne, 96 
N.E. 1036, 210 Mass. 250, 37 L.R.A.N. 
S. 179, Ann.Cas.1912C 1299. See also 
Pickett v. Walsh, 78 N.E. 753, 192 
Mass. 572, 6 L.R.A.N.S. 1067, 116 Am. 
S.R. 272, 7 Ann.Cas. 638. 


N.Y.—National Steam Fitters. etc., 
Protective Assoc. v. Cumming, 63 N.E. 
369, 170 N.Y. 315, 88 Am.S.R. 648, 58 
L.R.A. 135; Wuneh vy. Shankland, 69 
N.Y.S. 349, 59 App.Div. 482 [dism 62 
N.B. 1102, 170 NY: 578]% Davis we 
United Portable Hoisting Engineers, 
51 N.Y.S. 180, 28 App.Div. 396. 


’ Okl.—Roddy v. United Mine Work- 
ers of America, 139 P. 126, 41 Okl. 621, 
L.R.A.1915D 789. 


Eng.—Allen v. Flood, [1898] A.C. 1. 


Que.—Gauthier v. Perrault, 6 Que. 
Q.B. 65. 


10. Pickett v. Walsh, 78 N.E. 753, 
192 Mass. 572, 116 Am.S.R. 272, 6 LR, 
A.N.S, 1067, 7 Ann.Cas. 638; National 
Protective Ass’n of Steam Fitters and 
Helpers v. Cumming, 63 N.E.. 369, 170 
N.Y. 315, 88 Am.S.R. 648, 58 L.R.A. 
135; Wunch v. Shankland, 69 N.Y.S. 
349, 59 App.Div. 482 [dism 62 N.B. 
1102, 170 N.Y. 573]; Davis v. United 
Portable Hoisting Engineers, 51 N.Y. 
S. 180, 28 App.Div. 396; Allen vy. 
Flood, [1898] A.C. 1; Gauthier v, 
Perrault, 6 Que.Q.B, 65. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


~ §§ 17-18] 


’ 


for members of the union.!1 


portunity to labor.?3 


11. 
Bricklayers’, Masons’, & Plasterers’ 
Local Union, No. 1, 101 A. 659, 92 
_ Conn. 161, 6 A.L.R. 887; Berry v. 

Donovan, 74 N.B. 603, 188 Mass. 353, 
108 Am.S.R. 499, 5 L.R-A.N.S. 899 
{Lerror dism 26 S.Ct. 745, 199 U.S. 612, 
50 L.Ed. 333]; Davis v. United Porta- 
ble Hoisting Engineers, 5 N.Y.S. 180, 
28 App.Div. 396; Reg. v. Rowlands, 
BCox.C.C.2 436. 


12. U.S.—Old Dominion Steamship 
Co. v. McKenna, 30 F. 48, 50, 18 Abb. 
N.Cas. 262 €where it was said: ‘As- 
sociations have no more right to in- 
flict injury upon others than indi- 
viduals have. All combinations and 
associations designed to coerce work- 
men to become members, or to inter- 
fere with, obstruct, vex, or annoy 
them in working, or in obtaining work, 
because they are not members, or ‘in 
order to induce them to become mem- 
bers . .. are pro tanto illegal’). 


Mass.—Plant v. Woods, 57 N.E. 
1011, 176 Mass. 492, 79 Am.S.R. 350, 
bd LARVA} 339. 


N.Y.—Curran v. Galen, 46 N.E. 297, 
152 N.Y. 33, 57 Am.S.R. 496, 37 L.R.A. 
802. 


Pa.—Erdman v. Mitchell, 56 A. 327, 
207 Pa. 79, 99 Am.S.R. 783, 68 L.R.A. 
bod: 


Eng.—Reg. v. 
404. 

13. %I11.—Sutton v. 
164 IllApp. 105. 


Md.—Lucke v. Clothing Cutters,’ 
etce., Assembly No. 7507 K. of L., 26 
A. 505, 77 Md. 396, 39 Am.S.R. 421, 19 
L.R.A. 408. 


Mass.—Fairbanks v. McDonald, 106 
N.E. 1000, 219 Mass. 291. 


N.Y.—Curran v. Galen, 46 N.E. 297, 
152 N.Y. 33, 57 Am.S.R. 496, 37 L.R. 
A. 802. But see Wunch vy. Shankland, 
69 N.Y.S. 349, 59 App.Div. 482 [dism 
62 N.E. 1102, 170 N.Y. 573]. 


Eng.—Giblan v. Great Britain, etc., 
Nat. Amalgamated Labourers’ Union, 
[1903] 2 K.B. 600. 


14. Cohn & Roth Electric Co. v. 
Bricklayers’, Masons’ & Plasterers’ 
Local Union, No. 1, 101 A. 659, 92 
Gonn 16176 AW Re 88 ts) da WD) WWII 
eutt & Sons Co. v. Bricklayers’ Be- 
nevolent & Protective Union, No. 3, 
85 N.E. 897, 200 Mass. 110, 23 L.R.A. 
N.S. 1236; Grand Shoe Co. v. Chil- 
dren’s Shoe Workers’ Union, 187 N.Y. 
S. 886. . 

[a] Unlawful acts.—Where union 
employees struck and picketed plain- 
tiff’'s business, threats and intimida- 
tions, which injured the business, as 
well as assaults on employees of 
plaintiff, are illegal, being in excess of 
the right to strike. Grand Shoe Co. v. 
Children’s Shoe Workers’ Union, 187 
N.Y.S. 886. 


15. Ark.—Local Union No. 313, 
Hotel & Restaurant Employees In- 
ternational Alliance v. Stathakis, 205 
S.W. 450, 1385 Ark. 86. 


Conn.—Cohn & Roth Electric Co. 


Duffield, 5 Cox.C.C. 


Workmeister, 


It becomes unlawful 
when its design is to coerce the nonunion man to 
become a member of the society and come under its 
rules and conditions,’? or to deprive him of the op- 
However laudable the object 
of a strike, the means used in its conduct must not 
be unlawful or contrary to public policy.14 The union 
may not resort to foree, intimidation, threats, or 
coercion’® as to prevent others from entering the 
employment of their abandoned employers,!® or 
to coerce dealers and users into starving the busi- 
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illegal.+8 


Cohn & Roth Electric Co. v.{v. Bricklayers’, Masons’ & Plasterers’ 


Local Union, No. 1, 101 A. 659, 92 
Conn. 161, 6 A.L.R. 887. 

Mo.—Berry Foundry Co. v. Inter- 
national Moulders Union, 164 S.W. 
245, 177 Mo.App. 84. 

N.Y.—Jones v. Maher, 116 N.Y.S. 


180, 62 Misc. 388 [aff 125 N.Y.S. 1126, 
141 App.Div. 919]. 


N.C.—Citizens Co. v. Asheville Ty- 
pographical Union No. 268, 121 S.H. 
31,187 N.C. 42. 


[a] What constitutes coercion.— 
Members of unions do not, by refus- 
ing to work with nonunion labor, ex- 
ercise compulsion on an employer of 
such labor, where over one third of 
the men in that locality in all trades 
to which defendants belong are non- 
union men. Cohn & Roth Electric Co. 
v. Bricklayers’, Masons’ & Plasterers’ 
Local Union, No. 1, 101 A. 659, 92 
Conn, 161, 6 A.L.R. 887. 


[b] Threat to strike, made to 
coerce employer to unionize his busi- 
ness, was held to be illegal. O’Brien 
yv. People, 75 N.E. 108, 216 Tll. 354, 108 


Am.S.R. 219 [aff 114 Ill.App. 40]. 


16. U.S.—U. S. v. Kane, 23 F. 748. 


Tll.— Franklin Union No. 4 v. Peo., 
77 N.B. 176, 220 Ill. 355, 4 L.R.A.N.S. 
1001, 110 Am.S.R. 248. 


Mass.—Vegelahn v. Guntner, 44 N. 
E. 1077, 167 Mass. 92, 57 Am.S.R. 443, 
385 L.R.A. 722. 


Mo.—Berry Foundry Co. v. In- 
ternational Moulders Union, 164 S.Ww. 
245, 177 Mo.App. 84. 


Va.—Everett Waddey Co. v. Rich- 
mond Typographical Union No. 90, 
ay a 203.105 Va. 188,58 L.ReAN: 
aioe. 


Ore also Cook y. Dolan, 19 Pa.Co. 


And see Conspiracy § 77. 


Enjoining intimidation see Injunc- 
tions § 230. 


17. Bossert v. Dhuy, 117 N.E. 582, 
22IOUN LY. = 3422° Ann.Cas.1918D ‘661; 
Michaels v. Hillman, 183 N.Y.S. 195, 
112 Misc. 395. 


{a] hus, if a trade union had 
called upon the public generally to 
discontinue using plaintiffs’ material, 
their acts would have been illegal. 
Bossert v. Dhuy, 117 N.E. 582, 221 N. 
Y. 342, Ann.Cas.1918D 661. 


18. National Sailors’ & Firemen’s 
Union of Great Britain and Ireland 
v. Reed, [1926] 1 Ch. 536. 


19. Walsh vy. Sainsbury, 36 Austr. 
C.L.R. 464; Metropolitan Gas Co. v. 
Federated Gas Employees’ Union, 35 
Austr.C.L.R. 449; Waddell v. Aus- 
tralian Workers’ Union, 30 Austr.C. 


L.R. 570; Stemp v. Australia Glass 
Mfg. Co., Ltd., 28 Austr.C.L.R. 226; 
Waterside Workers’ Federation v. 


Burke, 21 Austr.C.L.R. 140; Water- 
side Workers’ Federation of Austra- 
lia v. Burgess Brothers, Ltd, 21 
Austr. La Rikd29: 


20. Picketing as conspiracy: 


General strike. 


[63 C.J.] 669 


ness of their employer.!7 


In England a general strike is 


In Australia unions bound by awards of the court 
of conciliation and arbitration are prohibited from 
striking in face of an award of such court.1® 


[§ 18] d. Picketing.*° 
strikes is not unlawful,?? provided it does not con- 
sist of coercive or otherwise unlawful acts,?* or 


Picketing?+ as an aid to 


Civil. liability see Conspiracy §§ 131— 


Criminal liability see Conspiracy §§ 
67-75. 
Injunction against 
junctions §§ 261-275 


21. Defined see Injunctions § 261. 


22, Ark.—Local Union No. 313, Ho- 
tel & Restaurant Employees Inter- 
national Alliance v. Stathakis, 205 
S.W. 450, 135 Ark. 86. 


Mo.—Root v. Anderson, (App.) 207 
S.W. 255; Berry Foundry Co. v. In- 
ternational Moulders’ Union, 164 S. 
W. 245, 177 Mo.App. 84. 


N.H.—White Mt. Freezer Co. v. 
Murphy, 101 A. 357, 78 N.H. 398. 


N.Y.—Michaels v. Hellman, 183 N. 
Y.S. 195, 112 Mise. 395; Heitkamper 
v. Hoffman, 164 N.Y.S. 533, 99 Misc. 
543; Grand Shoe Co. v. Children’s 
Shoe Workers’ Union, 187 N.Y.S. 886. 


N.C.—Citizens’ Co. v. Asheville 
Typographical Union,. No. 263, 121 S. 
E. 31, 187 N.C. 42. 


But see Moore v. Cooks’, Waiters’ 
& Waitresses’ Union No. 402, 179 P. 
417, 39 Cal.App. 538 (unions have no 
eee to maintain ‘peaceful picket- 
ing’’). 

[a] Legitimate purpose (1) of 
picketing is to inform the strikers and 
their union as to what is going on 
at the employer’s place of business. 
Michaels v. Hillman, 183 N.Y.S. 195, 
112 Mise. 395. (2) Picketing by mem- 
bers of a labor organization for the 
sole purpose of peaceful persuasion, 
argument, or entreaty, is not unlaw- 
ful. Root v. Anderson, (Mo.App.) 
207 S.W. 255. (3) Striking workmen 
have a legal right to have a reason- 
able number of men Picket their for- 
mer employer’s premises by obser- 
vation, watching, and persuasion of 
employees, unattended by disorder, 
intimidation, or obstruction. Citi- 
zens’ Co. v. Asheville Typographical 
ee No. 263, 121 S.B. 31, 187 -N.C. 


Lawfulness of picketing as subject 
aa see Injunctions §§ 261-— 


picketing see In- 


23. Kinloch Telephone Co. y. Lo- 
eal Union No. 2 of International 
Brotherhood of Electrical Workers, 
265 EB. 312 [rev 275 F. 241, and cert 
den 42 S.Ct. 270, 257 U.S. 662, 66 L.Ed. 
423]; Local Union No. 313, Hotel & 
Restaurant Employees International 
Alliance v. Stathakis, 205 S.W. 450, 
135 Ark. 86; Grand Shoe Co. v. Chil- 
dren’s Shoe Workers’ Union, 187 N.Y. 
S. 886; Citizens’ Co. v. Asheville 
Typographical Union, No. 263, 121 S. 
B34, 18:7 NC; 42. 


[a] Thus conduct of pickets em- 
ployed by labor union, if not intended 
merely to give public notice that 
plaintiff's picketed cafés were unfair 
to union labor, and which in effect 
threatened, and which reached, per- 
sons not interested in the contro- 
versy, and deterred their patronage, 
was unlawful. Local Union No. 313, 
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amount to an invasion of the rights of others.?* 


[§ 19] 3. Property?°—a. In General. On the in- 
corporation of a union formerly existing as a vol- 
untary association,?® the title to property and funds 
passes to the corporation without any formal trans- 


era! 
[§ 20] b. Funds.?® 


Hotel & Restaurant Employees Inter- 
national Alliance v. Stathakis, 205 S. 
W. 450, 1385 Ark. 86. 


{[>o] Unlawful design.—Picketing 
which is conducted with the design 
and has the effect of intimidating 
those who may desire to remain at 
work or seek employment is unlaw- 
ful. Michaels v. Hillman, 183 N.Y.S. 
195, 112 Misc. 395. 


[ec] Placards.—(1) Since picketing 
as an aid to industrial strikes is law- 
ful, the strikers may inscribe their 
grievances on placards visible at a 
distance, if the inscriptions are not 
libelous or otherwise unlawful. Lo- 
cal Union No. 313, Hotel & Restaurant 
Employees International Alliance v. 
Stathakis, 205 S.W. 450, 135 Ark. 86. 
(2) The legality of an inscription on 
a picketing placard and the right to 
display such placard does not give the 
right to make any willed use of it, 
as one cannot so use his own as to 
inflict unnecessary injury upon an- 
other, the maxim, Sic utere tuo ut 
alienum non ledas, applying. Local 
Union No. 313, Hotel & Restaurant 
Employees International Alliance v. 
Stathakis, supra. 


{d] Notwithstanding Clayton Act 
Oct. 15, 1914 § 20 (Comp. St. § 12438d) 
provides that no restraining order or 
injunction shall prohibit persons 
from terminating relation of employ- 
ment, or from recommending or ad- 
vising others by peaceable means to 
do so, etc., the officials of a union who 
ealled and maintained a strike on 
feigned grounds for the purpose: of 
forcing an employer to maintain a 
closed shop, had no right to have the 
shop picketed in such manner as to 
cause persons to assemble _ there- 
about, so as to produce intimidation 
by the very fact of numbers; the test 
what can be done is what any ordi- 
nary citizen would be permitted to do 
if no labor dispute existed, and the 
word “peaceful” in the act must be 
strictly construed, and any unwar- 
ranted interference with the business 
of the employer or employees who do 
not strike is unauthorized. Kinloch 
Telephone Co. v. Local Union No. 2 
of International Brotherhood of Elec- 
trical Workers, 265 F. 312 [rev 275 F. 
241, and cert den 42 S.Ct. 270, 257 U. 
S. 662, 66 L.Ed. 423]. 


[e] Thus a union will not be per- 
mitted, by illegal attacks and picket- 
ing, to destroy intangible property 
rights, such as good will or trade. 
Grand Shoe Co. v. Children’s Shoe 
Workers’ Union, 187 N.Y.S. 886. 


Strike as monopoly see Monopo- 
lies § 165. 


24. Local Union No. 3138, Hotel & 
Restaurant Employees International 
Alliance v. Stathakis, 205 S.W. 450, 
135 Ark. 86; Harvey v. Chapman, 115 
N.B. 304, 226 Mass. 191, L.R.A.1917E 
389; G. Heitkemper v. Central Labor 
Council of Portland and Vicinity, 192 
P7165, 99 Or. 1. 


[a] Unlawful picketing.—Where 
a grocer’s clerks refused to pay dues 
to a local union, and such union de- 
clared a strike against the employ- 


Trade union funds are held 
in a fiduciary capacity,?® and while they may be used 
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er, having no trade dispute with him, 
and picketed his place and sought to 
prevent persons from buying from 
him, their acts were illegal. Harvey 
v. Chapman, 115 N.E. 304, 226 Mass. 
191, LAR ALL917 389: : 


[b] Effect of statute legalizing un- 
ion.—L. (1919) p 614, declaring labor 
unions to be lawful organizations, 
etc., does not embrace or legalize 
picketing an employer’s place of busi- 
ness, and destroying his patronage, 
where the only question involved is 
the recognition of the union. G. Heit- 
kemper y. Central Labor Council of 
Portland and Vicinity, 192 P. 765, 99 
Ort: ‘ 


25. Property of: 
Associations §§ 32, 33. 
Beneficial Associations §§ 39, 40, 
Corporations §§ 2363-2505. 


26. Incorporation of voluntary as- 
sociation see Associations § 10. 


27. Chicago German Hod Carriers’ 
Union and Benevolent Soe. v. Security 
eerie Deposit Co., 146 N.H. 135, 315 

1. 


[a] Thus, where a labor union, 
whose business affairs were managed 
by trustees, was incorporated, and 
the corporation took over assets, the 
old society going out of existence, the 
corporation had title to money, bonds, 
etc., in a safety deposit vault suffi- 
cient to maintain an action for loss 
thereof, regardless of lack of formal 
transfer of assets of the society to 
the corporation, and of the fact that 
its officers were called trustees. Chi- 
cago German Hod Carriers’ Union and 
Benevolent Soc. v. Security Trust & 
Deposit Co., 146 N.E. 135, 315 Ill. 204. 


Qn incorporation of beneficial asso- 
ciations see Beneficial Associations § 
18 note 24. 


23. Right to funds of association 
generally see Associations § 52. 


29. National Sailors’ & Firemen’s 
Union of Great Britain and Ireland 
Vv. Reed, [1926]. 1 Ch. 5386; 


30. Cotter v. National Union of 
Seamen, [1923] 2 Ch, 58; Wilson v. 
eee Union of Seamen, [1929] 1 


[a] Provision of funds to promote 
nonpolitical trade union.—A regis- 
tered trade union, one of whose ob- 
jects is to promote and to provide 
funds to extend the adoption of trade 
union principles, and to affiliate with 
such other trade unions and federa- 
tions of trade unions as, in the opin- 
ion of the executive council, may ap- 
pear desirable, has power to provide 
funds to promote the establishment 
and growth of nonpolitical trade un- 
ions among bodies of workers. Wil- 
son v, National Union of Seamen, 
[19299 a Che 216s 


[b] Irregularity in appropriating 
funds cannot be urged by a minority 


[§ 21] 4. Contracts**—a. In General. 
municipality has not exercised its regulatory powers 


ET al On pa 
WIT ees 


[§§ 18-21 


for authorized purposes,®° they eannot be applied to 
an unauthorized?! or unlawful purpose;*? nor may 
they be used for any purpose not within the objects 
of the union as defined by its laws.?? 
cial fund is raised for particular purposes, it may 
not be used for any other purpose.** 


Where a spe- 


Where a 


31. Forster v. National Amalga- 
mated Union of Shop Assistants, 
Warehousemen, and Clerks, [1927] 1 
Ch. 539; National Sailors’ & Fire- 
men’s Union of Great Britain and 
Ireland v. Reed, [1926] 1 Ch. 536. 


[a] Unlawful strike.—Trade un- 
ion funds being held in a fiduci- 
ary capacity, they cannot legally be 
used for, or depleted by, paying 
strike pay to members of a union who 
have illegally ceased to work. Na- 
tional Sailors’ & Firemen’s: Union of 
Great Britain and Ireland v. Reed, 
£1926] Ch. 536. 


[b] Restraining misapplication.— 
An action was brought to restrain a 
trade union, of which plaintiff was 
a member, from applying the general 
funds of the union for political ob- 
jects. The action was based on an 
alleged breach of the provisions of 
Trade Union Act (1913) § 3. At the 
hearing of the action an application 
was made for leave to amend the 
statement of claim by adding a claim 
for relief based on an alleged breach 
of the rules of the union. It was 
held, refusing leave to amend, that 
the relief sought was not founded on 
any breach of the rules, but on an al- 
leged breach of the statute, and no 
such breach having been established, 
the action failed, and must be dis- 
missed with costs. Forster v. Na- 
tional Amalgamated Union of Shop 
Assistants, Warehousemen and 
Clerks, [1927] 1 Ch.-539. 


32. Carter v. United Society of 
Boilermakers, ete., 32 T.L.R. 40; Ben- 
nett v. National Amalgamated Soci- 
ety of Operative House and_ Ship 
adie and Decorators, 31 T.L.R. 

. e 


33. Carter v. United Society of 
Boilermakers, etc. 32 T.L.R. 40; 
Bennett v. National Amalgamated 
Society of Operative House and Ship 
he pie and Decorators, 31 T.L.R. 


[a] Publication of political news- 
paper.—The investment of a part of 
union funds in a company formed to 
publish a newspaper to promote the 
interests of a political party is not 
an investment, but a _ contribution, 
from which, in the events which hap- 
pened, no pecuniary return was forth- 
coming, toward the expenses of pub- 
lishing a newspaper of definite polit- 
ical views, and, not being within any 
of the objects of the trade union as 
defined by its rules, is ultra vires. 
Carter v. United Society of Boiler- 
makers, 32 T.L.R. 40; Bennett v. 
National Amalgamated Society of 
Operative House and Ship Painters 
and Decorators, 31 T.L.R. 203. 


34 Sanson v. London & Provincial 
Union of Licensed Vehicle Workers, 
36 T.L.R. 666. 


35. Agreements with labor unions 
as legal or illegal see Contracts 8 


of the members, where such irregu- |-439 


larity is subsequently cured, and the 
use to which the funds are to be put, 
is intra_vires. Cotter v. National Un- 
ion of Seamen, [1929] 2 Ch. 58. 


Contracts of: 
Associations § 35. 
Beneficial Associations § 38. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 21-22] 


concerning the number of operatives to be used in 
the operation of street cars within its confines,?° 
a trade union and a street railway company may 
contract in respect thereto;*7 and where a city is 
not a party to an action to cancel such a contract, 
it will not be declared void as against public pol- 
icy.*8 That a contract violates the constitution and 
by-laws of a union cannot be raised by one outside 
the union.*® In entering into contracts with employ- 
ers, both the union and the employers must take into 
account the reasonable needs of the public.4® An 
agreement by a union to indemnify any of its officers 
who take proceedings against another for slander 
is void on the ground of maintenance.*1 


[$ 22] b. Contracts for Members.*2 Workers may 
act in concert through their union in the sale of 
their labor on stipulated terms,*? so that a union 
may enter into a contract with an employer for the 
benefit of its members.** Accordingly, the union may 
enter into a contract with an employer prohibiting 
him from employing other than union labor,*® or 
using materials made up by nonunion labor,*® and 
for a breach of such contract the union may recover 
damages.47 They may voluntarily enter into an 


836. See Street Railroads § 234. 714. 
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agreement giving the union the right to call a strike 
in order to prevent the employer from doing work 
for another against whom a strike is pending,*® or 
from giving work to such an employer.*® The un- 
ion has a right to contract for the securing of cer- 
tain classes of work to its members, and such con- 
tract is not in contravention of public policy.°® A 
contract between a union and an employer binding 
the latter to the employment of. union labor only 
at specified rates of wages is valid,®°! and imposes 
the reciprocal obligation on the union and its mem- 
bers to work in accordance therewith.®? A contract 
made by a union and an employer for the benefit of 
employees is valid®*® and may be enforced by an 
employee,®* even though not mentioned by name in 
such contract.°> Notwithstanding the foregoing,®® 
a trade union being the agent of a member only for 
the limited purpose of securing for him and all other 
members fair and just wages and good working con- 
ditions,®* it ordinarily has no authority to make a 
contract with employers of its members in respect 
of the performance of work and the payment there- 
for.°® In order to bind or confer rights upon the 
individual members they must expressly assent to the 
terms of the contract,°® as by entering into a con- 


L.R.A.N.S. 184, Ann.Cas.1915B 98; 


eV Ee ee ee 


37. Des Moines City Ry. Co. v. 
Amalgamated Ass’n of Street & Elec- 
tric Ry. Employees of America, Divi- 
sion 441, of Des Moines, 213 N.W. 264, 
204 Iowa 1195. 


38. Des Moines City Ry. Co. v. 
Amalgamated Ass’n of Street & Elec- 
tric Ry. Employees of America, Di- 
vision 441, of Des Moines, supra. 


[a] Public interest is not an ele- 
ment in a street railway’s suit to 
cancel a contract with an employees’ 
organization, to which the city was 
not party. Des Moines City Ry. Co. 
v. Amalgamated Ass’n of Street & 
Electric Ry. Employees of America, 
Division 441, of Des Moines, 213 N. 
W. 264, 204 Iowa 1195 (whether 
street railway’s contract with em- 
ployees’ association violated public 
policy was not before court, where 
no one complained of violation of 
rights). 


39. Hudson v. Cincinnati, N. O. 
Se Esty ani. --1o4 nwa At,;ukoe 
Ky. 711, 45 L.R.A.N.S. 184, Ann.Cas. 
1915B 98. See also Des Moines City 
Ry. Co. v. Amalgamated Ass’n of 
Street & Electric Ry. Employees of 
America, Division 441, of Des Moines, 
213 N.W. 264, 204 Iowa 1195 (street 
railway could not question violation 
of charter by local organization of 
employees, in company’s suit where 
international association was not 
party). 

40. Chicago, B. & Q. R. Co. v. Reed, 
217 P. 822, 114 Kan. 190. 


41. Oram v. Hutt, [1914] 1 Ch. 98. 


42. Liability of members on con- 
tracts of union see infra § 70. ‘ 


Power of officers to bind members 
on contracts see infra § 37. 


43. Maisel v. Sigman, 205 N.Y.S. 
807, 123 Misc. 714. 


[a] Validity of agreement.—An 
agreement between a union and job- 
bers and manufacturers of ladies’ 
coats, limiting the amount of work 
which could be done in outside shops 
by submanufacturers and contractors 
and the number of such shops, and 
fixing the minimum wages and work- 
ing conditions, was valid. Maisel v. 


44. H. Blum & Co. v. Landau, 155 
N.E. 154, 23 OhioApp. 426. But see 
infra text and note 58. 


45. Jacobs v. Cohen, 76 N.E. 5, 183 
INAYe 20% aot td Amn Soe a 780 oun cA 
N.S. 292, 5 N.Y.Ann.Cas. 280; Maisel 
v. Sigman, 205 N.Y.S. 807, 123 Misc. 
714; Local Branch No. 248 v. Solt, 
8 OhioApp. 437. 


46. Maisel v. Sigman, 205 N.Y.S. 
807, 123 Misc. 714. 


47. Jacobs v. Cohen, 76 N.E. 5, 183 
N.Y. 207, 2) LSRVA.N-S. °292)) 111: Am, 
S.R. 730, 5 N.Y.Ann.Cas. 280. 


48. Maisel v. Sigman, 205 N.Y.S. 
807, 123 Misc. 714. 


49. Maisel v. Sigman, supra. 


50. National Fireproofing Co. v. 
New York Mason Builders’ Assoc., 
145 F. 260. 


51. Validity of such contracts see 
Contracts § 428. 


52. Nederlandsch Amerikaansche 
Stoomvaart Maatschappij v. Steve- 
dores’ & Longshoremen’s Benev. Soc., 
265 KF. 397; Powers v. Journeymen 
Bricklayers’ Union No. 8, 172 S.W. 
284, 1380 Tenn. 643, L.R.A.1915E 1006. 


53. H. Blum & Co. v. Landau, 155 
N.E. 154, 23 OhioApp. 426. 
54. Ky.—Piercy v. Louisville & N. 


Ry. Co., 248 S.W. 1042, 198 Ky. 477, 
33 ALR. 322. 


Miss.—Yazoo & M. V. R. Co. v. 
Sideboard, 133 So. 669, 671, 161 
Miss. 4. : 


N.Y.—Gulla v. Barton, 149 N.Y.S. 
952, 164 App.Div. 293. 


Ohio.—H. Blum & Co. v. Landau, 
155 N.H. 154, 23 OhioApp. 426. 


Tenn.—Cross Mountain Coal Co. v. 
Ault, 9 S.W.(2d) 692, 157 Tenn. 461. 


“Although only a few years ago 
the courts were holding that an in- 
dividual member of a labor union 
could not maintain an action for the 
breach of an agreement between an 
employer and the union of which the 
plaintiff was a member in respect to 
wages and other rights fixed in the 
eontract, Hudson v. Cincinnati, etc., 


Sigman, 205 N.Y.S. 807, 123 Mise.R.|R. Co., 152 Ky. 711, 154 S.W. 47, 45 


West v. Baltimore & O. R. Co., 137 
S.E. 654, 103 W.Va. 417; Burnetta v. 
Marceline Coal Co., 79 S.W. 136, 180 
Mo. 241, these rulings have been left 
in the rear in the advancement of 
the law on this general subject, and 
the holdings now are that these 
agreements are primarily for the in- 
dividual benefit of the members of 
the organization, and that the rights 
Secured by these contracts are the 
individual rights of the individual 
members of the union, and may be 
enforced directly by the individual. 
Piercy v. Louisville & N. Veco, 
248 S.W. 1042, 198 Ky. 477, 33 A.L.R. 
222; Gulla v. Barton, 149 N.Y.S. 952, 
164 App.Div. 293; H. Blum & Co. v. 
Landau, 155 N.E. 154, 23 OhioApp. 
426; Cross Mountain Coal Co. v. Ault, 
9 S.W.(2d) 692, 157 Tenn. 461.” Ya- 
zoo & M. V. R. Co. v. Sideboard, su- 
pra. 


Contracts for benefit of third per- 
sons see Contracts §§ 808-820. 


55. H. Blum & Co. v. Landau, 155 
N.E. 154, 23 OhioApp. 426. 


hares See supra text and notes 45-— 


57. Piercy v. Louisville & N. Ry. 
Co., 248 S.W. 1042, 198 Ky. 477, 33 
AVEER) 322. 


58. Des Moines City Ry. Co. v. 
Amalgamated Ass’n of Street & Elec- 
tric Ry. Employees of America, Divi- 
sion 441, of Des Moines, 213 N.W. 
264, 204 Iowa 1195 [quot Cyc]; Bur- 
netta v. Marceline Coal Co., 71 S.W. 
136, 180 Mo. 241; West v. Baltimore 
& Ov R. Co.,-187-S. BS 654, 203 W.Va. 
417 [quot Cyc]. 


[a] Release from liability for in- 
juries.—Where, by the rules of a la- 
bor union, the contract is required 
to be made with its foreman and the 
right of selection of superintendent 
and fellow servants is vested in such 
foreman, the employer is relieved 
from all liability for personal injury 
to any member of the union resulting 
from the negligence of a fellow serv- 
ant. Farmer v. Kearney, 39 So. 967, 
115 La. 722).3 GL. RAIN: SS) £105, 


59. Hudson v. Cincinnati, N. O. & 
TB. Ry. Co, 154 S.w., 47 Ubon Kye 
711, 45 L.R.A.N.S. 184, Ann.Cas.1915B 
98 [quot Cyc]; Burnetta v. Marce- 
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traet of employment with reference to the union’s 
contract as a usage.®® Such assent will not be im- 
plied from the mere fact of membership,°* nor from 
the fact that the members have knowledge at the 
time of the contract.°? In the absence of such ratifi- 
cation or assent, a member cannot, as an individual, 
recover for a breach of any such contract.°? A vol- 
untary agreement between a union and an employer 
pursuant to which the employer obtained workmen’s 
compensation insurance for the benefit of its mem- 
bers on the understanding that they were not re- 
quired to accept it, but that, if they did, it was to 
be a bar to any other recovery, is not binding on 
an employee member accepting payments made by 
the insurance company, where it does not appear 
that such employee knew of such agreement or ac- 
cepted such payments with knowledge thereof.°* 
In the absence of anything indicating assent by 
particular employees, a provision in an agreement 
between the union and the employer, regulating the 
terms of employment, that the contract is to remain 
in effect for a designated period, does not operate 
to fix the term of employment of employees of such 
employer.*® Hence, an individual member of a la- 
bor union, not being bound by the terms of the con- 
tract made between the union and its employers as 
to the time of payment of his wages, has a right to 


line Coal Co., 71 S.W. 136, 180 Mo. 
241; West v. Baltimore & O. R. Co., 
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-of the agreement relating thereto." 


and stipulated that there should be 


no further labor troubles for one 


dhe el Ol ot yf?" 
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sue therefor on the completion of his work, in the 
absence of any express contract with him.*® 


[§ 23] ¢. Construction and Operation. Employ- 
ment contracts between employers and labor un- 
ions are subject to the same rules of construction 
as similar contracts between individuals.°* Such 
contracts should ordinarily be given such reason- 
able construction as would uphold their validity.®* 
Where a “national agreement,” a general trade con- 
tract entered into between manufacturers and work- 
men of that trade, is made the basis of a particular 
employment contract, the employer’s liability there- 
under is determined by the terms of the “national 
agreement.”°® A contract between a union and an 
association of employers regulating trade relations 
and providing for its automatic renewal unless ter- 
minated by either party requires an affirmative act 
by either party to bring about such termination,‘°® 
which act must substantially accord with that part 
A union con- 
tracting with an employer to furnish him union la- 
bor is entitled to take a stamp supplied the em- 
ployer’s shop on the members of the union ceasing to 
work at the termination of the contract.7? Provyi- 
sions of a contract duly entered into may be waived.** 


and individual employees, the fact 
that no wage scale was fixed for the 
succeeding year is immaterial, the 


137 S.E. 654, 103 W.Va. 417. 


60. Hudson v. Cincinnati, N. O. & 
T. P. Ry. Co., 154 S.W. 47, 152 Ky. 711, 
45 L.R.A.N.S. 184, Ann.Cas.1915B 98. 


[a] Thus an agreement between a 
labor union and a railroad company 
as to pay and regulations of employ- 
ment of engineers acquires legal 
force only when a contract of em- 
ployment is made with reference to 
it as a usage. Hudson v. Cincinnati, 
N.-O.2 & T. Py Ry. Co., 154 S.W.47, 
152 Ky. 711, 45 L.R.A.N.S. 184, Ann. 
Cas.1915B 98. 


61. Hudson v. Cincinnati, N. O. & 
T. P. Ry. Co., supra. 


[a] No rights accrue to member 
on union contract from the mere fact 
of his membership in the’ union. 
Hudson v. Cincinnati, N. O. & T. P. 
Ry. Co., 154 S.W. 47, 152 Ky. 711, 45 
L.R.A.N.S. 184, Ann.Cas.1915B 98. 


62. Hudson v. Cincinnati, N. O. & 
T. P. Ry. Co., supra [quot Cyc]; Bur- 
netta v. Marceline Coal Co., 71 S.W. 
136, 180 Mo. 241. 


63. West v. Baltimore & O. R. Co., 
137 S.E. 654, 1083 W.Va. 417. See 
Young v. Canadian Nat. R. Co., (Can.) 
[19381] 1 Dom.L.R. 645 (dictum to 
such effect in action by nonmember 
against employer for wrongful dis- 
charge). 


ita The Henry S. Grove, 22 F.(2d) 
65. Hudson y. Cincinnati, N. O. & 


Tb. Ry. Co.,.154 S.W. 47, 152 Ky. 711, 
45 L.R.A.N.S. 184, Ann.Cas.1915B 98. 


66. Burnetta v. Marceline Coal 
Co., 79 S.W. 136, 180 Mo. 241. 


67. Gilchrist Co. v. Metal Polish- 
ers, Buffers & Platers Local Union 
No. 44 of Metal Polishers Interna- 
tional Union, (N.J.Ch.) 113 A. 320. 


[a] Wage scale-—Where a_ con- 
tract between an employer and em- 
ployees, members of a labor union, 
provided for an increase in wages 


year, and the contract consisted of a 
letter dated May 29, and stipulating 
that the year should run from that 
date, and acceptance of the terms of 
the letter by the employees, it was 
held that the contract limit of May 
29 could not be cut to May 2 by in- 
formation conveyed orally to the em- 
ployer from his employees. Gilchrist 
Co. v. Metal Polishers, Buffers & 
Platers Local Union No. 44 of Metal 
Polishers International Union, (N.J. 
Ch.) 113 A. 320. ? 


68. Nederlandsch Amerikaansche 
Stoomvaart Maatschappij v. Steve- 
dores’ & Longshoremen’s Beney. Soc., 
265 FY. 397. 


69. Model Window Glass Co. v. 
Moody, 233 S.W. 1092, 150 Ark. 142; 
Moody v. Model Window Glass Co., 
224 S.W. 436, 145 Ark. 197. 


[a] Wages before opening of 
plant.— Where the correspondence be- 
tween plaintiff window glass com- 
pany and defendants warranted de- 
fendants in believing that they would 
be given employment at plaintiff’s 
plant from a given date, 6r be paid 
twenty dollars a week until the plant 
was in operation, in accordance with 
the national agreement between the 
window glass manufacturers of the 
United States and the national win- 
dow glass workers, and defendants 
paid their own transportation and ex- 
penses from California, to plaintiff’s 
plant in Arkansas, but remained un- 
employed, plaintiff's plant not having 
opened for five weeks, plaintiff can- 
not recover back from them the forty 
dollars paid them for two weeks, and 
they can recover the twenty dollars 
a week coming to them under the 
agreement. Moody v. Model Window 
Glass Co., 224 S.W. 4386, 145 Ark. 197. 


[b] Amount of wages.—Where 
the national agreement containing a 
wage scale for a particular year is 
made the basis of an employment 
contract running over into the suc- 
ceeding year, between an employer 


employees under their contract being 
entitled to wages as fixed by the old 
scale. Model Window Glass Co. v. 
Moody, 233 S.W. 1092, 150 Ark. 142. 


70. H. Blum & Co. vy. Landau, 155 
N.E. 154, 23 OhioApp. 426. 


71. H. Blum & Co. v. Landau, su- 
pra. 

72. Saulsberry v. Coopers’ Inter- 
national Union, 143 S.W. 1018, 147 
Ky. 170, 39 L.R.A.N.S. 1203. 

[a] Reason for rule.—“The 


stamp belonged to the union, and 
they took it away when they quit 
plaintift’s employ. It was the sign 
by which the business world was ad- 
vised that the goods manufactured 
were union made, and plaintiff had 
no right to its use except when his 
goods were made by union labor. 
The stamp could not lawfully be 
used by him except upon goods made 
by union labor.” Saulsberry v. Coop- 
ers’ International Union, 143 S.W. 
ee 1020, 147 Ky. 170, 39 L.R.A.N.S. 


73. Cohen v. Berkman, 225 N.Y.S. 
135, 130 Misc. 725. : 


[a] Consent of union to employ- 
er’s giving out work.—Where Sere 
vision of an agreement between 
plaintiff, an unincorporated associa- 
tion of clothing workers, and defend- 
ant, a clothing manufacturer, prohib- 
iting defendant from giving out work 
to any persons without first obtain- 
ing plaintiff's written consent, was 
never enforced for several years dur- 
ing which defendant sent out work, it 
was waived, and plaintiff was not en- 
titled to recover on a note given as 
security for performance of the 
agreement, notwithstanding the al- 
leged breach consisted in Sending 
work to a nonunion shop, in the ab- 
sence of anything in the agreement 
stating it applied to such shops. Co- 
hen v. Berkman, 225 N.Y.S. 135, 130 
Misc. 725. : 


— 
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Arbitration.7* An arbitration stipulation in an 
employment contract providing for arbitration of 
disputes as to rates of wages has no binding force 
beyond the limits imposed by its terms,?® nor, in 
any event, upon one of the parties to the contract 
after the other’s breach.7® A union not participat- 
ing in an arbitration proceeding between employers 
and employees in an industry of which it is a part 
is not obliged to conform to the award.77 


[§ 24] B. Liabilities—1. On Contract. The re- 
fusal of members of the union to work at the rate 
fixed in a contract between the employer and the 
union amounts to a breach thereof’® for which the 
union is liable in damages.‘® Where a labor union, 
having absolute control of the labor market in re- 
spect of workers of a certain class, enters into a 
contract whereby the employer agreed to pay his 
employees the rate fixed by the union for other 
employers in the locality, an employer may recoy- 
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ing to pay his employees a higher rate after the un- 
ion had lowered the rate without notifying such 
employer.®° 


[§ 25] 2. For Torts*!—a, In General. While the 
efforts of labor unions by any lawful means to at- 
tain their legitimate and commendable objects will 
not make them or their members liable in damages 
to those who may be directly or indirectly injured 
by such efforts,S? on the other hand, a trade union 
may be held responsible for its torts causing dam- 
ages to others.** That a rule of an incorporated 
union is ultra vires would not of itself give any cause 
of action to an employer injured by its enforcement.8* 


In England there is a statute absolving trade un- 
ions from liability for acts done in contemplation 
or in furtherance of trade disputes on the ground 
of interference with another’s contract, business, or 
employment, or from liability in respect of any 
tortious act alleged to have been committed by or 


er from the union the loss he occasioned by continu- 


74. Arbitration and award gener- 
auy. see Arbitration and Award 5 C.J. 
prs 

Arbitration and settlement of dis- 
putes between employers and em- 
ployees see Master and Servant § 69. 


75. In re Division 132, Amalga- 
mated Ass’n of Street Railway, etce., 
Employees, 188 N.Y.S. 353, 196 App. 
Div. 206. 


[a] Wages after termination of 
pending agreement.—An arbitration 
stipulation restricted to controver- 
sies arising within thirty days of the 
termination of the contract and con- 
cerning only wages to be paid after 
its termination has no application to 
disputes arising before the thirty-day 
limit and having no reference to 
wages to be paid after the termina- 
tion of the contract. In re Division 
132, Amalgamated Ass’n of Street 
Railway, etc., Employees, 188 N.Y.S. 
353, 196 App.Div. 206. 


76. In re Division 132, Amalga- 
mated Ass’n of Street Railway, etc., 
Hmployees, supra. 


[a] Strike by railway employees. 
—Railway employees who strike in 
violation of their contract obligation 
to remain at work until the termina- 
tion of the agreement on a day fixed 
lose any right they may have had un- 
der the contract to arbitrate with the 
railway company their differences as 
to rate of wages to be paid. In re 
Division 132, Amalgamated Ass’n of 
Street Railway, etc., Employees, 188 
N.Y.S. 353, 196 App.Div. 206. 


Effect of breach of contract gener- 
ally see infra § 24. 


77. Carpenters’ Union v. Citizens’ 
Committee to Enforce Landis Award, 
244 T1l.App. 540. 


78. Nederlandsch Amerikaansche 
Stoomvaart Maatschappij v. Steve- 
dores’ & Longshoremen’s Benev. Soc., 
265 B. 397. 

79. Nederlandsch Amerikaansche 
Stoomvaart Maatschappij v. Steve- 
dores’ & Longshoremen’s Benev. Soc., 
supra. 

g0. Powers v. Journeymén Brick- 
Jayers’ Union No. 3, 172 S.W. 284, 
1230 Tenn. 643, L.R.A.1915E 1006. 


81. Means to be used to effect 
purpose of union see supra §§ 15-18. 
g2. Meier v. Speer, 132 S.W. 988, 
6 Ark. 618. 
Damnum absque injuria.—‘If 


9 
[a] 


any injury resulted to any one [in 
such case] it would be merely inci- 
dental, and damnum absque injuria.” 
Meier v. Speer, 132 S.W. 988, 991, 96 
Ark. 618. 


8S. See infra §§ 26-30. 


84 Scott-Stafford Opera House 
Co. v. Minneapolis Musicians’ Ass’n, 
136 N.W. 1092, 118 Minn. 410. 


85. Trade Disputes Act of 1906. 


[a] What constitutes trade dis- 
pute.—(1) A dispute between an em- 
ployer and other employers in the 
same line of business is not a “trade 
dispute” within the meaning of the 
Trade Disputes Act of 1906, and it 
does not become a trade _ dispute 
merely because the officials of a 
workmen’s trade union choose to as- 
sist one side or the other. There- 
fore, where an employer refused to 
join an association of employers, 
Which the officials of a workmen’s 
trade union thought would be for the 
advantage of the workmen employ- 
ed, and such officials thereupon in- 
duced his workmen, with whom he 
had no dispute whatever, to break 
their contracts and leave his employ- 
ment, in order to force him to join 
the association, it was held that the 
officials of the trade union were not 
protected by the provisions of the 
Trade Disputes Act of 1906, in an ac- 
tion for conspiracy. Larkin v. Long, 
[1915] A.C. 814. (2) A “‘trade dis- 
pute,’ within the meaning of that ex- 
pression in the Trade Disputes Act 
of 1906, is not confined to a dispute 
between an employer and his work- 
men or between the workmen them- 
selves. A person may be entitled to 
the protection of the Trade Disputes 
Act of 1906 notwithstanding the act 
done by him was not done entirely in 
furtherance of a trade dispute, or 
that in doing the act his mind was 
not altogether free from _ malice. 
Dallimore v. Williams, 30 T.L.R. 432. 


[b] Absoluteness of defense.— 
Plaintiff, who was a bandmaster, 
brought an action against defend- 
ants, who were officials of a trade 
union, for inducing persons who had 
been engaged to perform at a concert 
to refuse to perform at the agreed 
rates. It was alleged that this was 
effected by threats of penalization by 
the union and by the posting of pick- 
ets. Defendants relied on Trade Dis- 
putes Act (1906) § 3, and the judge 
told the jury that this defense was 
dishonest, and the jury found that 
defendants’ acts were not done in fur- 


on their behalf.®® 


Under the latter clause, no ac- 


therance or contemplation of a trade 
dispute. It was held, on the facts, 
that defendants’ acts were done in 
contemplation or furtherance of a 
trade dispute, that the judge’s state- 
ment to the jury was irrelevant, and 
that defendants were entitled to judg- 
ar, epee v. Williams, 30 T. 


[c] Effect of rules of trade union 
containing provision for parliamen- 
tary fund.—Where, in an action by 
plaintiffs for damages and for an in- 
junction against defendant trade un- 
ion and defendant T, who was an 
agent for the trade union, alleging 
that defendants had wrongfully pro- 
cured or induced plaintiffs’ employ- 
ers to cease to employ them, the 
judge dismissed the action on the 
ground that there was a trade dis- 
pute and that defendant trade union 
was protected by Trade Disputes Act 
(1906) § 4, and that as regards de- 
fendant T he was protected by § 3 
of the act, the fact that the rules of 
a trade union make provision for the 
formation of a parliamentary fund 
does not have the effect of taking the 
trade union out of the protection of 
the act. Gaskell v. Lancashire and 
Cheshire Miners’ Federation, 28 T.L. 
R. 518. 


[d] Unlawful entry on another’s 
premises cannot be justified under 
Trade Disputes Act (1906) § 2 subs 
oe McCusker v. Smith, [1918] 2 Ir. 


[e] Political or personal motives. 
—Acts done during an existing trade 
dispute may in reality be dictated by 
political or personal motives so as to 
lose the protection of that section. 
Larkin v. Belfast Harbour Commis- 
sioners, [1908] 2 Ir. 214 [foll Mc- 
Cusker v. Smith, [1918] 2 Ir. 4382] 
(per Sir James Campbell, C. J., and 
Kenny, J.). 


[f] Action for damages for ina- 
bility to obtain employment is with- 
in the statute. Clarke vy. Ferrie, 
ELS2Z6) (ON. Ari, 


{g] Lawfulness of means used to 
effect discharge of employee.—(1) 
The majority of the miners employed 
by a colliery company were members 
of either the,C or P trade unions, be- 
ing the only two unions within the 
district of that colliery recognized by 
the Miners’ Federation; moreover, 
there existed an arrangement be- 
tween the Masters’ Association and 
the Federation whereby the masters 
undertook to employ only those min- 
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tion can be entertained by the courts whether or 
not the alleged tortious act was committed in con- 
templation or furtherance of a trade dispute.*® 


[§ 26] b. Strikes and Conduct Thereof.*’ 
damages sustained by an employer as a result of 
an unlawful strike,®* or as a result of the unlawful 
conduct thereof,’® a union is liable in damages. 
union’s right to strike existing only against em- 
ployers with whom it has a trade dispute,®° the un- 


ers who belonged to either the C or 
P unions. Plaintiffs, who were min- 
ers in the employment of the com- 
pany and were members of a so-call- 
ed union, the W union, claimed the 
right, as members of a union, to work 
with the members of the C and P 
unions, which caused such strong op- 
position on the part of the latter that 
a strike seemed probable, the effect 
of which would have imperilled the 
peaceful working of the mines. At 
the instigation of defendants K and 
S, one of whom was checkweigher in 
the mine, and both of whom were of- 
ficials of the C union, and who acted 
with the ultimate view of avoiding 
a strike and not of compelling plain- 
tiffs to join the C union, plaintiffs 
were deprived of the use of their 
safety lamps, without which they 
were prevented from working in the 
mines, with the result that they were 
thrown out of employment. In an 
action by plaintiffs against defend- 
ants K and S for an injunction and 
damages it was held: First, that 
there was a “trade dispute” within 
the meaning of Trade Disputes Act 
(1906) § 3, and fhat the acts of de- 
fendants, which were without vio- 
Jence of threats of violence, were 
done in furtherance of such dispute, 
within the meaning of the same 
section, and that, accordingly, de- 


fendants, having a good defense 
under § 8 of that Act, plaintiffs’ 
action failed; second, that Coal 


Mines Regulation Act (1887) § 13 
had for its object the protection of 
the employer against interference 
with the management of the mines by 
the checkweigher, who is the repre- 
sentative of the miners; and, accord- 
ingly, even assuming that the civil 
right or remedy given by § 13 of 
that act was not overridden by the 
provisions of the Trade Disputes Act 
of 1906, plaintiffs had no locus standi 
under Act (1887) § 13 subs 3 to com- 
plain of the conduct of the defend- 
ants; and third, that although a safe- 
ty lamp was a “tool” within the 
meaning of Conspiracy and Protec- 
tion of Property Act (1875) § 7 c 3, 
yet the conduct of defendants, where- 
by plaintiffs were deprived of their 
lamps, having been unaccompanied 
by violence or threats of violence, 
and done with the object of keeping 
peace amongst the miners, was not 
within the mischief aimed at by that 
section. It was held, on appeal on 
question three, that the object of 
Conspiracy and Property Protection 
Act (1875) § 7 was to impose penal- 
ties on certain wrongful acts, but 
that it did not make any conduct ac- 
tionable that was not actionable be- 
fore its passing. The only conduct 
of defendants complained of which 
might have been actionable under 
that act was the interference with 
the miners in their work and their 
contract of employment, and _ since 
the passing of the Trade Disputes 
Act of 1906, such an action could not 
be maintained. Fowler v. Kibble, 
[1922] 1 Ch. 487. (2) By Trade Dis- 
putes Act (1906) § 3 “An act done by 
a person in contemplation or further- 
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A 
ful picketing.** 


ance of a trade dispute shall not be 
actionable on the ground only that 
it induces some other person to break 
a contract of employment or that it 
is an interference with a trade, busi* 
ness, or employment of some other 
person, or with the right of some 
other person to dispose of his capital 
or his labour as he wills;” but if the 
act done be otherwise unlawful, as 
in the case of a coercive interference, 
it will not be protected by the sec- 


tion. Valentine v. Hyde, [1919] 2 
Ch, 129. 
[h] Strike resulting in discharge 


of employee does not render the un- 


ion liable. Hodges v. Webb, [1920] 2 
Chis 10% 
[i] General strike.—Since there 


can-be no trade dispute between a un- 
ion and the government or nation, no 
persons or unions inciting, calling, or 
participating in a general strike are 
protected by the Trades Union Act of 
1906. National Sailors’ & Firemen’s 
Union of Great Britain and Ireland 
v. Reed, [1926] Ch. 536. 

eet Cie 
immunity of the statute. 
Chilton, 43 T.L.R. 709. 


[Ik] Act not retroactive.—Trade 
Disputes Act (1906) § 4 is not retro- 
spective, and does not prevent an ac- 
tion against a trade union or an offi- 
cial thereof in respect of an alleged 
tortious act, commenced before the 
date of the passing of the act, and 
pending at that date, from being en- 
tertained by the court after that date. 
Smithes yv. National Association "of 
ee Plasterers, [1909] 1 K.B. 


Recovery of damages for unlawful 
expulsion see infra § 60. 


86. Vacher & Sons, Ltd. v. London 
Pees, of Compositors, [1913] A.C. 


Unions of masters are within 
Hardie v. 


87. Right to strike see supra § 17. 


88 W. A. Snow Iron Works v. 
Chadwick, 116 N.B. 801, 227 Mass. 382, 
L.R.A.1917F 755; Sheehan v. Levy, 
(Tex.Commn.App.) 238 S.W. 900 [aff 
(Civ.App.) 215 S.W. 229]; Pacific 
Typesetting Co. v. International Typo- 
graphical Union, 216 P. 358, 125 Wash. 
273, 32 A.L.R. 767. 


[a] Ilustrations.—(1) Where a 
complaint in an action against a la- 
bor union showed that the calling of 
a strike of plaintiff's employees was 
not to better their hours, wages, or 
working conditions, but to hinder, in- 
jure, and embarrass printing estab- 
lishments, whose employees had been 
called out on strike, and which were 
dependent on plaintiff for metal and 
type, from carrying on their busi- 
ness, and that such call was contrary 
to the wishes of plaintiff's employees, 
who ceased work because of fear of 
Suspension, and that it was impossi- 
ble to replace its employees so called 
out with satisfactory substitutes, 
the complaint stated a cause of ac- 
tion. Pacific Typesetting Co. v. In- 
ternational Typographical Union, 216 
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ion and its members will be held responsible for 
damages resulting from a strike against an employer 
with whom no trade dispute existed.°* 


[§ 27] c. Boycotts and Picketing.°? 
es sustained by one“as a result of an unlawful 
boycott conducted by a union, it becomes liable in 
damages;°* likewise does the union become liable 
for damages sustained by one as a result of unlaw- 


For damag- 


P. 358, 125 Wash. 2738, 32 A.L.R. 767. 
(2) An employer of union and nonun- 
ion labor, whose fabricated material 
was caused to pile up in its shop by 
the union’s strike to compel it to em- 
ploy .only union men on all outside 
work, was entitled to recover against 
members of a union shop loss suf- 
fered under the particular contract 
on which the strike was called. W. 
A. Snow Iron Works v. Chadwick, 116 
N.E. 801, 227 Mass. 382, L.R.A.1917F 
(One 


89. Berry Foundry Co. v. Interna- 
tional Moulders Union, 164 S.W. 245, 
177 Mo.App. 84; Michaels v. Hilman, 
183 N.Y.S. 195, 112 Misc. 395. 


[a] Plaintiff’s loss of profits was 
properly allowed in an action against 
a labor union for damages to plain- 
tiff’s business by having its striking 
employees use force and intimidation 
to keep out other workmen, where 
such damages were not speculative 
under the evidence. Berry Foundry 
Co. v. International Moulders Union, 
164 S.W. 245, 177 Mo.App. 84. 


90. 
98. 


91. Bricklayers’, Masons’ & Plas- 
terers’ International Union of Amer- 
ica v. Seymour Ruff & Sons, 154 A. 52, 
160 Md. 483. 


[a] Thus a subcontractor, having 
no dispute with labor unions, could 
recover from the unions damages sus- 
tained, where the unions ordered the 
subcontractor’s employees to quit 
work to compel the general contractor 
to employ union labor on other jobs. 
Bricklayers’, Masons’ & Plasterers’ ~ 
International Union of America v. 
Re Garr Ruff & Sons, 154 A. 52, 160 


92. Right to picket see supra § 18. 


98. Shinsky v. Tracey, 114 N.E. 
957, 226 Mass. 21, L.R.A.1917C 1053. * 


[a] Illustration.—Where a volun- 
tary association or trade union ex- 
pelled a member for violation of his 
obligations, and thereafter prevented 
his employment by other employers, 
not through an offer of friendly ad- 
vice, and not for purpose of protect- 
ing their own members in obtaining 
sufficient work, but for the purpose 
of compelling discipline in their own 
ranks and of making an example of 
the member, their conduct was boy- 
eott, for which plaintiff could recov- 
er damages. The right to acquire 
property by labor is coequal with the 
right to acquire property by contract, 
as is the right to sell such labor, and 
it is an actionable wrong where the 
right of one to sell his labor as a 
means of subsistence has been taken 
away or impaired by intentional boy- 
cott. Shinsky y. Tracey, 114 N.E. 957, 
226 Mass. 21, L.R.A.1917C 1053. 


94. Harvey v. Chapman, 115 N.E. 
304, 226 Mass. 191, L.R.A.1917E 389; 
St. Germain v. Bakery and Confec- 
eRe Begs Union, No. 9, of 

eattle, P. 665, 97 W . yea 
R.A.1917F 824. kat ado 


See supra § 17 text and note 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 28-30] 


[§ 28] d. Causing Breach of Contract.°® 
generally the case,°° for deliberately causing one 
to breach his contract with another, the union is lia- 
However, the breach of a con- 
tract by one seeking damages against a union for 
procuring such breach precludes recovery against the 


ble in damages.®7 


union.?8 


[§ 29] e. Causing Discharge of Employees.°® Fol- 
lowing the general rule as to interference by one 
with the relation of master and servant,! a union 
wrongfully causing the discharge of a nonunion em- 
ployee is liable in damages therefor.’ 
er hand, the mere discharge of a nonunion employee 
brought about by actions of a union that are not un- 
lawful does not render the union so liable.® 
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of a union to eall a strike against an employer vio- 
lating his agreement to employ union labor exclu- 
sively gives no cause of action to a nonunion em- 
ployee against the union for his discharge resulting 
from such threat where no malice is charged or un- 
lawful means threatened.* 


An appeal taken by an 


expelled member within his union is not a waiver 


On the oth- 


A threat 


95. Generally see Torts §§ 52—56./ travening public policy, its action will 


96. See Torts § 55. 


97. R.an W. Hat Shop v. Sculley, 
PSs Al 55,. 98 Conn! 15.29" A.bRe 5535 
Jersey City Printing Co. v. Cassidy, 
be. A. 230, 68-N.J.hq..°759; - O'Neil v. 
Behanna, 37 A. 843, 182 Pa. 236, 61 
-Am.S.R. 702, 38 L.R.A. 382. 


[a] Thus, where representatives 
of a labor union, for the purpose of 
securing steady employment for un- 
ion men, induced a manufacturer to 
breach his contract with plaintiff, of 
which they had notice, they were li- 


able for the resulting damages. R. 
an W. Hat Shop v. Sculley, 118 A. 
bd, 198-Conns (1,529) ACL. R. 551: 

[b] Persuading employees to 


break contract of employment.—Jer- 
sey City Printing Co. v. Cassidy, 53 
A. 230, 63 N.J.Eq. 759. 


Generally see Master and Servant 
§§ 1606-1625. 


98. New England Cement Gun Co. 
v. McGivern,. 105 N.E. 885, 218 Mass. 
198, L.R.A.1916C 986. 


[a] Ilustration.—Plaintiff com- 
pany, which as the result of illegal 
acts of defendants as members and 
officers of a local plasterers’ union 
had assented to the owners’ request 
for a cancellation of its contract for 
cementing or plastering, was held to 
have thereby precluded itself from 
recovering damages for inducing a 
breach of the contract as such. New 
England Cement Gun Co. v. MeGivern, 
105 N.E. 885, 218 Mass. 198, L.R.A. 
1916C 986. 


99. Lawfulness see supra § 17 text 
and note 9. 


1. See Master and Servant §§ 1606— 
1616. 
2. Md.—Lucke v. Clothing Cutters’ 


& Trimmers’ Assembly, No. 7507 K. 
of L., 26 A. 505, 77 Md. 396, 39 Am. 
S.R. 421, 19 L.R.A. 408. 


Mass.—Fairbanks v. McDonald, 106 
N.E. 1000, 219 Mass. 291. 


Mo.—Carter v. Oster, 112 S.W. 995, 
134 Mo.App. 146. 


N.J.—Blanchard v. Newark Joint 
District Council of United Brother- 
hood of Carpenters & Joiners of 
America, 71 A. 1131, 77 N.J.Law 389 
[aff 76 A. 1087, 78 N.J.Law 737]; 
Brennan v. United Hatters of North 
America, Local No. 17, 65 A. 165, 73 
Nid-luaw 729; 118 Am-S.R. -727, 9° -L: 
R.A.N.S. 254, 9 Ann.Cas. 698. 


N.Y.—Grassi Contracting Co. v. 
Bennett, 160 N.Y.S. 279, 174 App.Div. 
244. 


[a] Wrongful motive of strike.— 
Where a union calls or threatens a 
strike, not primarily for the lawful 
benefit of the union or members, but 
for purposes prohibited by law or con- 


render it liable in damages. Grassi 
Contracting Co. v. Bennett, 160 N.Y. 
S. 279, 174 App.Div. 244. 


3. Ark.—Harmon y. United Mine 
Workers of America, 266 S.W. 84, 
LIN 1 6G Ark; 255. 


Md.—Lucke v. Clothing Cutters’ & 
Trimmers’ Assembly, No. 7507 K. of 
L., 26 A. 505, 77 Md. 396, 39 Am.S.R. 
421, 19 L.R.A. 408. 


Mass.—Pickett v. Walsh, 78 N.E. 
753, 192 Mass. 572, 116 Am.S.R. 272, 6 
EXRA.N-S: 1067, -% AnniCas.. 638; 
Berry v. Donovan, 74 N.E. 608, 188 
Mass. 353, 108 Am.S.R. 499, 5 L.R.A. 
N.S. 899. 


N.Y.—National Protective Ass’n of 
Steam Fitters and Helpers v. Cum- 
ming, 63 N.E. 369,°170 N.Y. 315, 88 
Am.S.R. 648, 58 L.R.A. 185; Grassi 


| Contracting Co. v. Bennett, 160 N.Y. 


S. 279, 174 App.Div. 244; Wunch v. 
Shankland, 69 N.Y.S. 349, 59 App.Div. 
482 [dism 62 N.E. 1102, 170 N.Y. 573]; 
Davis v. United Portable Hoisting 
Engineers, 51 N.Y.S. 180, 28 App.Div. 
396; Cusumano vy. Schlessinger, 152 
N.Y.S. 1081, 90 Misc. 287. 


Eng.—Allen vy. Flood, [1898] A.C. 
1; Wolstenholme v. Ariss, [1920] 2 
.Ch. 403; White v. Riley, 36 T.L.R. 849. 


Que.—Gauthier v. Perrault, 6 Que. 
QB. 65. 
Austr.—Brisbane v. Shipwrights’ 


Provident Union vy. Heggie, 3 Austr. 
C.L.R. 686. 


[a] Thus (1) refusal by members 
of a union to work with nonmembers, 
or vice versa, or threat to strike if 
others are not discharged, primarily 
for their own benefit, affords no 
ground for damages. Grassi Contract- 
ing Co. v. Bennett, 160 N.Y.S. 279, 174 
App.Div. 244. (2) Where a mining 
company had contracted with a min- 
ers’ union to employ only its mem- 
bers, discharge of plaintiff, employed 
for no definite period, procured by 
the union on the ground that he was 
no longer a member, gave him no 
cause of action against the union. 
Harmon y. United Mine Workers of 
America, 266 S.W. 84, 1119, 166 Ark. 
255. (3) Workmen who, in carrying 
out the regulations of a trade union 
forbidding them to work at a trade in 
company with nonunion workmen, 
without threats, violence, intimida- 
tion, or other illegal means, take such 
measures as result in preventing a 
nonunion workman from obtaining 
employment at his trade in establish- 
ments where union workmen are en- 
gaged, do not thereby incur liability 
to an action for damages. Gauthier 
v. Perrault, 6 Que.Q.B. 65. (4) In- 
ducement not to continue an employ- 
ment is only illegal if it is exercised 
by the use of threats, coercion, or 
other illegal means. The communica- 


of his right to damages against the union for un- 
lawfully causing his discharge.® 


[§ 30] f. Wrongful Acts of Officers or Members.°® 
A union is bound by, and liable for, the wrongful 
acts of an agent performed within the scope of his 
authority,’ even though it has no knowledge of such 
acts® and does not direct him in performing them® 
or approve of their commission.1® On the other 


tion to an employer of the passing of 
a resolution by the members of a un- 
ion not to work with any expelled 
member cannot be described as the 
use of illegal means, even though it 
may induce the employer to break his 
contract and to refuse to employ the 
expelled member any longer, and this 
is so whether the communication is 
made on behalf of an individual or 
on behalf of a number of persons. 
age ones v.' Ariss, [1920] 2.)Ch. 


4. Local Branch No. 248 v. Solt, 8 
OhioApp. 437. ~ 


5. Blanchard v. Newark Joint Dis- 
trict Council of United Brotherhood 
of Carpenters & Joiners of America, 
71 A. 1131, 77 N.J.Law 389 [aff 76 A. 
1087, 78 N.J.Law 737]. 


6. Power of officers to bind union 
generally see infra §§ 36-38. 


7 Clarkson v. Laiblan, 216 S.W. 
1029, 202 Mo.App. 682; Michaels v. 
Hillman, 183 N.Y.S. 195, 112 Misc. 395. 


[a] Thus a national unincorporat- 
ed labor union is liable for damages, 
if its officers and agents, acting in the 
scope of their authority as such, 
called and carried on a strike, with 
the intention of using threats, in- 
timidation, violence, and such unlaw- 
ful means, and used such means. 
Michaels v. Hillman, 183 N.Y.S. 195, 
112 Misc. 395. 


8 Clarkson v. Laiblan, 216 S.W. 
1029, 202 Mo.App. 682. 


[a] Necessity for malice.—If the 
business agent of a labor union had 
authority to act for it in threatening 
strikes against an employing com- 
pany unless it discharged a former 
member of the union, the officers and 
members of the union were liable for 
the acts of the business agent and the 
manner in which he performed them, 
irrespective of malice toward plain- 
tiff on their,part. Clarkson v. Laib- 
lan, 216 S.W. 1029, 202 Mo.App. 682. 


9. Clarkson v. Laiblan, supra. 


[a] Procuring discharge of em- 
ployee.—-Where a labor union’s busi- 
ness agent had authority to enforce 
its rules, if, in exercising such au- 
thority, he threatened to call a strike 
in the event the company employing 
a former member of the union did not 
cancel and annul the member’s con- 
tracts, the officers and members of 
the union were liable for his acts, al- 
though they did not specifically give 
him authority to threaten any one. 
Clarkson v. Laiblan, 216 S.W. 1029, 
202 Mo.App. 682. 


Liability for procuring discharge 
of employee generally see Master and 
Servant §§ 1606-1616; Conspiracy § 
125. 


10. Clarkson v. Laiblan, 216 S.W. 
1029, 202 Mo. App. 682. 


676 [63 C.J.] 
hand, labor unions, merely because they are such, are 
not liable for acts of other unions and their mem- 
bers in the conduct of a strike in which the mem- 
bers of all unions are engaged.‘+ A union conduct- 
ing a strike is liable for the unlawful acts of its 
members?? or others associating themselves with the 
strikers,1* unless such acts be disavowed,!* and, in 
the case of members, the offenders be disciplined.*® 
Under a constitution giving officers of a union power 
to order and conduct a strike, a union becomes re- 
sponsible for unlawful acts committed in the course 
of such strike,!® liability not being limited to the 
individual members participating therein.1’ Never- 
theless, a union engaged in a strike is responsible 
for all unlawfulness growing out of such strike which 
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it could have avoided by reasonable discipline im- 
posed on its members,!® by publicly counseling that 
peaceful means alone be used,}® by protesting against 
and disavowing lawlessness,?° or by taking such rea- 
sonable measures as may be at hand to assist in pre- 
venting or punishing it.21_ To escape liability the 
union must have unequivocally and in good faith 
tried to avoid unlawfulness by the means afore- 
said.22, A union may, of course, beeome liable for 
unauthorized acts of its members by ratification, ex- 
press?® or implied.24 Thus a union ratifying the 
acts of its officers in preventing a person from ob- 
taining employment as a means of eollecting a debt 
to the union is liable for damages therefor.?® 


VI. OFFICERS?¢ 


[§ 31] A. In General. Labor unions have the 
right to elect or appoint officers to advise them in 
the conduct of their relations with their employers,** 
and such officers, or any other person to whom they 
choose to listen, may advise them in such matters.*§ 


[§ 32] B. Appointment or Election. The election 
of officers of a union is ordinarily governed by its 
constitution and by-laws,?® and such an election 
must be in accordance therewith,®° the rules and regu- 
lations of the union constituting a contract between 
it and its members,*1 and between it and candidates 
for office,?? that the election of officers will be held 


11. Great Northern Ry. Co, v. Lo- 


strikers and picketers of abusive 


in accordance with them.?? Custom as a method of 
casting. ballots cannot be established where such 
custom is a violation of the union’s constitution.** 
In an election of officers of a national union under 
whose constitution and by-laws the election is by the 
members through their respective locals, the can- 
vassing board of the national union properly re- 
jected the votes of locals which failed to comply with 
the rules of the union in the conduet of the elec- 
tion.25 In the absence of bad faith or fraud eandi- 
dates for election to office are bound by the action 
of the union’s canvassing board acting in its quasi- 
judicial capacity,?® although, if no provision is made 


Nat. Amalgamated Labourers’ Union, 


cal Great Falls Lodge of Internation- 
al Ass’n of Machinists, No. 287, 283 
F. 557; Tannenbaum v. Hofbauer, 253 
N.Y.S. 90, 92, 142 Misc. 120; Segen- 
feld v. Friedman, 193 N.Y.S. 128, 129, 
117 Mise. 731. 


“To identify the union with the 
acts of others, clear and convincing 
evidence is required. A labor union 
is a legal entity. Between it and its 
members there is a distinction as well 
defined as that existing between in- 
dividual members of the union. In 
the same manner as the acts of one 
member do not bind another, so the 
acts of the individual will not bind 
the association, without additional 
proof that there was an associated 
promotion or ratification of the acts 
complained of.’ Segenfeld v. Fried- 
man, supra [quot Tannenbaum y. Hof- 
bauer, supra]. 


12. Alaska S. S. Co. v. Internation- 
al Longshoremen’s Ass’n of Puget 
Sound, 236 F. 964; Connett v. United 
Hatters of North America, 74 A. 188, 
76 N.J.Eq. 202; Jones v. Maber, 116 
N.Y.S. 180, 62 Mise. 388 [aff 125 N.Y.S. 
1126, 141 App.Div. 919]. 


{a] Reason for rule—The un- 
doubted principle of law that every 
man is bound by the consequences of 
his own acts applies to the acts of 
labor unions in ordering a strike and 
encouraging its continuance, and they 
must be held accountable for all the 
results that can properly be traced to 
their original action. Connett v. 
United Hatters of North America, 74 
A. 188, 76 N.J.Eq. 202. 

[b] Thus, where defendant labor 
lodges for, a period of six months 

'maintained a strike of their members 
by money contributions made at fre- 
quent intervals to support strikers 
and especially their picketing of plain- 
tiff’s factory, and the constant use by 


epithets toward plaintiff's workmen 
was open and notorious during such 
period, the lodges were liable as hav- 
ing aided and abetted such unlawful 
conduct. Jones v. Maher, 116 N.Y.S. 
180, 62 Mise. 388 [aff 125 N.Y.S. 1126, 
141 App.Div. 919]. 


13. Alaska S. S. Co. v. Internation- 
al Longshoremen’s Ass’n of Puget 
Sound, 236 F. 964. 


14. Alaska S. S. Co. v. Internation- 
al Longshoremen’s Ass’n of Puget 
Sound, supra. 


15. Alaska S. S. Co. v. Internation- 
al Longshoremen’s Ass’n of Puget 
Sound, supra. 


16. United Mine Workers of Amer- 
ica v. Coronado Coal Co., 42 S.Ct. 570, 
ap U.S. 344, 66 L.Ed. 975, 27 A.L.R. 
_ 1% United Mine Workers of Amer- 
ica v. Coronado Coal Co., supra. 


Liability of participating members 
see infra § 71 text and note 91. 


18. United Traction Co. v. Droo- 
gan, 189 N.Y.S. 39, 115 Mise. 672. 


19. United Traction Co. v. Droogan, 
supra. 


20. United Traction Co. v. Droogan, 
supra. 
21. 
supra. 

22. United Traction Co. v. Droogan, 
supra, 


23. Great Northern Ry. Co. v. Lo- 
cal Great Falls Lodge of Internation- 
at Pees of Machinists, No. 287, 283 


24 Great Northern Ry. Co. v. Lo- 
cal Great Falls Lodge of Internation- 
al Ass’n of Machinists, supra. 


25. Giblan v. Great Britain, etce., 


United Traction Co. v. Droogan, 


For later cases. developments and changes in the law see Annotations, 


[1903] 2 K.B. 600 (ratification by ac- 
ceptance of payment). 


26. Generally see Associations § 
40 et seq; Corporations § 1799 et seq. 


27. In re Charge to Grand Jury, 
62 KF. 828; Thomas v. Cincinnati, etc., 
R. Co., 62 F. 803. 


28. Thomas v. Cincinnati, etc., R. 
Coussupra,, : 

29. Carey v. International Broth- 
erhood of Paper Makers, 206 N.Y.S. 
73, 123 Misc. 680. 


30. Carey vy. International Broth- - 
erhood of Paper Makers, supra. 


31. See supra § 11. 


32. Carey v. International Broth- 
erhood of Paper Makers, 206 N.Y.S. 
73, 123 Misc. 680. 


33. Carey v. International Broth- 
erhood of Paper Makers, supra. 


34. Carey v. International Broth- 
erhood of Paper Makers, supra. 


35. Carey v. International Broth- 
erhood of Paper Makers, supra. 


[a] For not mailings votes within 
time prescribed, wo on wrong 
date, etc., or for members being in 
arrears, the canvassing board prop- 
erly rejected votes of locals which 
failed to comply with rules by failing 
to furnish tally and _ registration 
sheets. + Carey v. International Broth- 
erhood of Paper Makers, 206 N.Y.S. 
73, 123 Misc. 680. 


36. Carey v. International Brother- 
hood of Paper Makers, supra. 


[a] Employment of attorney to 
advise on canvass.—It was not im- 
proper for the canvassing board of 
an international labor organization 
to employ an attorney to advise the 
board on complicated and difficult 
questions respecting protested votes, 


ame title and section number, 


TRADE 


for an appeal from the decision of such board in the 
laws of the union, an unsuccessful candidate may ap- 
peal to a court of equity for the protection of any 
right of his that may have been invaded.*? 


[§ 33] ©. Vacation of Office; Suspension or Re- 
moval; Penalties. An officer of one trade union does 
not vacate his office merely by joining another similar 
union, the constitution of which provides that no 
member thereof shall remain a member of other like 
unions.*& There can be no suspension or removal 
of an officer without a hearing and opportunity to 
defend,*® and any constitutional provision or rule 
permitting this is invalid.4° In the case of an in- 
corporated trade union, officers may be suspended or 
removed from office only in the manner provided 
by the statute under which the union was incor- 
porated.*+ An order of court enjoining an officer 
of an incorporated union, who has. been suspended 
from office in the manner provided by the laws of 
the union, from acting as an officer does not amount 
to a suspension of such officer by the court,*? in vio- 
lation of such statute;4? such order simply gives 
effect to the suspension by the union by restraining 
the officer from acting in contravention of such 
suspension.** Where an officer’s act is justified by 
the by-laws of the order, proof of a custom antagon- 
istic to such law cannot be shown in order to justify 
the imposition of a penalty on him for a violation 
of such custom.*® 


[§ 34] D. Compensation. Officers or agents of a 
trade union are, of course, bound by the constitu- 
tion and by-laws in respect of compensation for 
their services. Under a constitutional provision 
for the payment of compensation to members ap- 
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pointed to committees at regular meetings, a mem- 
ber appointed to a committee at a meeting held 
outside the only place where regular meetings could 
be held ig not entitled to compensation for his serv- 
ices.47 An agent employed by a district organiza- 
tion composed of a number of local unions cannot 
hold responsible for his compensation any of the 
local unions not indebted to the district organiza- 
tion,*® neither a letter of the president of the na- 
tional association of which the district and locals 
are a part instructing the locals to take steps to 
pay the back salary of the district agent,*® nor the 
violation of rules of the supreme body by such lo- 
cals®® giving to such agent a right of action against 
such lecals for such salary. 


[§ 35] E. Power and Authority—1. In General. 
What powers or authority particular officers of a 
trade union have depends, generally, on the consti- 
tution, by-laws, or rules of the union.®! Any officer 
invested by the members with such authority may 
order the members under penalty of expulsion peace- 
ably to leave a service, any terms of which are un- 
satisfactory.*? 


[§ 36] 2. Authority To Bind Union or Its Mem- 
bers®*—a. In General. As in the case of the officers 
of voluntary associations generally,°* or beneficial 
associations particularly,®® the extent of the author- 
ity of the officers of a trade union to bind the trade 
union depends on the constitution, by-laws, or rules 
of the particular organization,®® and sometimes on 
special instructions issued by the union to its offi- 
eers.°™ Of course, the union or its members can- 
not be bound or held responsible for acts of officers 
beyond the scope of their authority.°° 


where one candidate was represented 
by an attorney. Carey v. Internation- 
al Brotherhood of Paper Makers, 206 
N.Y.S. 73, 123 Misc. 680. 


{b] Fraud or bad faith not shown. 
—Where the rulings of a board of 
canvassers of an international union 
were in most instances in accordance 
with the rules of the international, 
the court would not be justified in 
finding fraud or bad faith, because in 
minor instances the court might think 
the board adopted the wrong conclu- 
sion, especially where these instances 
would not affect the general result. 
Carey v. International Brotherhood of 


Paper Makers, 206 N.Y.S. 73, 123 
Misc. 680. 
37. Carey v. International Broth- 


erhood of Paper Makers, supra. 


.38. Farrell v. Cook, 5 N.Y.S. 5 [aff 
11 N.Y.S. 326, 58 Hun 603]. 


39. Bricklayers’, Plasterers’ & 
Stonemasons’ Union v. Bowen, 183 N. 
Y.S. 855 [aff 189 N.Y.S. 938]; Burn v; 
National Amalgamated Labourers 
Union of Great Britain and Ireland, 
[1920] 2 Ch. 364. 

40. Bricklayers’, Plasterers’ & 
Stonemasons’ Union v. Bowen, 183 N. 
Y.S. 855 [aff 189 N.Y.S. 938]; Burn 
y. National Amalgamated Labourers 
Union of Great Britain and Ireland, 
[1920] 2 Ch. 364. 

41. Kunze _v. Weber, 
644, 197 App.Div. 319. 
Kunze v. Weber, supra. 
Kunze v. Weber, supra. 
Kunze v. Weber, supra. 


45. Connell y. Stalker, 48 N.Y.S. 
77, 21 Misc. 609 [aff 45 N.Y.S. 1048, 


188 N.Y.S. 


20 Mise. 423]. 


46. Moore y. Marine Firemen, Oil- 
ers & Watertenders’ Union of the Pa- 
cific, 207 P. 1055, 121 Wash. 28. 


[a] Member of labor union, as a 
chairman of a lockout committee, is 
bound by the constitution and by- 
laws of the union relating to compen- 
sation of members appointed to com- 
mittees. Moore vy. Marine Firemen, 
Oilers & Watertenders’ Union of the 
Pacific, 207 P. 1055, 121 Wash. 28. 


47. Moore v. Marine Firemen, Oil- 
ers & Watertenders’ Union of the Pa- 
cific, supra (where the by-laws of an 
incorporated labor union, providing 
that a member appointed at a regu- 
lar meeting on a committee to trans- 
act necessary business should be 
paid for his services and the consti- 
tution of the union provided for a 
time for regular meetings and that 
no monetary matter could be acted 
upon at a special meeting, a person 
selected as chairman of a_ lockout 
committee at a special meeting of a 
local branch of the union was not 
entitled to compensation for his serv- 
ices, Since under the constitution no 
regular meeting could be held except 
at the residence of the local union, 
and he was not selected at a regular 
meeting). 


48. Sherman v. Crescent City 
Lodge No. 87 International Ass’n of 
Machinists, 141 So. 53, 174 La. 539. 


[a] Reason for rule.—‘Since the 
plaintiff's contractual relations were 
with district 104 and not with the de- 
fendant local union, he must look to 
the former and not to the latter for 
payment of any indebtedness arising 
in his favor under the contract.” 


Sherman vy. Crescent City Lodge No. 
37 International Ass’n of Machinists, 
141 So. 53, 174 La. 539. 


49. Sherman y. Crescent City 
Lodge No. 37 International Ass’n of 
Machinists, supra. 


50. Sherman v. Crescent City 
Lodge No. 87 International Ass’n of 
Machinists, supra. 


51. Malloy v. Carroll, 172 N.E. 790, 
272 Mass. 524. 


[a] President and executive board 
of cement and asphalt finishers’ un- 
ion have final jurisdiction of judicial 
powers of union when convention was 
not in session, under by-laws. Mal- 
ay v. Carroll, 172 N.E. 790, 272 Mass. 


52. Thomas y. Cincinnati, etc., R. 


Co., 62 F. 803. 


53. Liability of union for wrong- 
ful acts of officers or members see su- 
pra § 30. 

54. See Associations § 53. 


im See Beneficial Associations § 


56. See cases infra this section. 


‘57. Ahlquist v. Alaska-Portland 
Packers’ Ass’n, 39 F.(2d) 348. 


5s. Ahlquist v. Alaska-Portland 
Packers’ Ass’n, supra; A. R. Barnes 
& Co. v. Berry, 157 F. 883 [aff 169 F. 
225, 94 C.C.A. 501]; Pierce v. Louis- 
ville & N. Ry. Co., 248 S.W. 1042, 
198 Ky. 477, 33 A.L.R. 322. 


[a] Individual rights of members. 
—The officers of trade unions are not 
to be deemed the agents of the mem- 
bers of the unions with respect to 
the individual rights of the members, 
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[§ 37] b. On Contracts.5® To render a member 
personally liable as principal on contracts made by 
the officers acting for the union, it must be shown 
that they are expressly®® or impliedly®? authorized 
to represent and bind him. That the meeting which 
conferred authority on an officer to do a particular 
act was not conducted according to union rules does 
not absolve those members present at the meeting 
from liability for acts of the officer in accordance 
with instructions,®? although it has been held that 
members not attending such a meeting would not be 
bound thereby.®? Officers cannot create a binding 
contract in behalf of the members of their union to 
furnish labor to be individually performed, either 
by word* or conduct,®* unless such officers had been 
expressly®* or impliedly®? authorized by the mem- 
bers in some form sufficient to show mutuality of 
will and consent.¢8 A union’s custom and practice 
of furnishing men when an employer communicated 
his needs directly or by foreman to officers of the 
union, although known to the union and not formally 
disapproved, does not constitute a binding contract®® 
for breach of which damages can be recovered,‘° 
or specific performance had,’! by either the employ- 
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[§§ 37-39 


er?? or the union,”® or by members of the union."* 
Authority of the officers of a union to incur a par- 
ticular contractual obligation is immaterial and does 
not impose liability on the union where such officers 
expressly disclaimed~any intention of incurring the 
obligation on behalf of the union.7® There is no 
presumption that an officer of a trade union has au- 
thority to execute leases of the union’s property; 
such authority must be affirmatively shown to make 
the lease binding.*® 


[§ 38] c. Ratification of Unauthorized Acts. Al- 
though the contract or other act was originally un- 
authorized, the union and its members may become 
bound thereby by a subsequent ratification thereof.** 
Before there can be any ratification which would 
bind the union or its members for unauthorized acts 
of its officers, knowledge of such acts must be brought 
home to the union or the members.*® 


[§ 39] F. Liabilities—1. In General. Officers of a 
union, employing pickets, are responsible for the mis- 
conduct of such pickets occurring in the discharge 
of their duties and in the course of their employ- 


decided it would not be proper for 


since the purpose of the union is pri- 
marily to procure agreements with 
employers for the benefit of the mem- 
bers of the union, and not to affect 
the rights of the members secured by 
such agreements. Pierce v. Louis- 
ville & N. Ry. Co., 248 S.W. 1042, 198 
Ky. 477, 33 A.L.R.. 322. 


{b] WUWnauthorized contract.—The 
1904 convention of the International 
Printing Pressmen and Assistants’ 
Union instructed its board of directors 
to ‘negotiate’ with the Typothete 
for an eight-hour workday. The con- 
vention of 1905 instructed its board 
of directors to secure “if possible” a 
workday of eight hours; and the con- 
vention of 1906 instructed its board 
of directors “to secure a renewal of 
the agreement” then existing, which 
provided for a nine-hour day “with 
the declaration as to whether the 
eight-hour day would be agreed to.” 
The directors under this authority 
executed a contract with the Typothe- 
te renewing the existing contract, 
and providing for a nine-hour day un- 
til Jan. 1, 1909, and an eight-hour 
day thereafter during the life of the 
contract. The convention of 1907 re- 
fused to ratify this contract until the 
provision for an open shop was 
stricken out, and an amendment was 
inserted providing for nine hours’ 
pay for the eight-hour day, to which 
the Typothetze refused to agree. It 
was held that the board of directors 
of the union under the instructions 
given it by the convention of 1906 
had no power to determine within 
what time after the expiration of the 
existing contract the eight-hour day 
should be inaugurated, and that the 
agreement so made was not binding 
on the union unless ratified. A. R. 
Barnes & Co. v. Berry, 157 F. 883 [aff 
169 B. 225, 94°C.C.A. 501]. 


59. Liability of members on con- 
tracts see infra § 70. 


Power of union to contract for 
members see supra § 22 


60. Brower v. Crimmins, 121 N.Y. 
S. 648, 67 Misc. 68. 


61. Brower v. Crimmins, supra. 


62. Ahlquist v. Alaska-Portland 
Packers’ Ass’n, 39 F.(2d) 348. 


[a] Waiver of contract provision 


_—! 


with employer.—Fishermen authoriz- 
ing a delegate to waive a contract 
provision would be bound thereby, al- 
though meetings were not authorized 
or conducted according to union rules. 
Ahlquist v. Alaska-Portland Packers’ 
Ass’n, 39 F.(2d) 348. ; 

63. Ahlquist v. Alaska-Portland 
Packers’ Ass’n, supra. 

[a] Thus fishermen not shown to 
have attended an irregular meeting 
at which a committee was appointed 
are not bound by the committee’s 
agreement to waive a contract provi- 
sion for certain allowances. Ahlquist 
v. Alaska-Portland Packers’ Ass’n, 39 
F.(2d) 348. 

64. W. A. Snow Iron 
Chadwick, 116 N.E. 801, 227 
L.R.A.1917F 755. 

65. W. A. Snow 
Chadwick, supra. 

66. W. A. Snow 
Chadwick, supra. 


67. W. A. Snow 
Chadwick, supra. 
6s. W. A. Snow 
Chadwick, supra. 

A. Snow 
supra, 
A. Snow 
supra. 
A. Snow 
supra. 
A. Snow 
supra. 


A. Snow 
supra, 


Works v. 
Mass. 382, 


Iron Works vy. 


Iron Works vy. 


Iron Works vy. 


Iron Works v. 


69. W. Iron Works vy. 
Chadwick, 

70. W. 
Chadwick, 


Val ante 
Chadwick, 


72. W. 
Chadwick, 


73. W. 
Chadwick, 


74 W. A. Snow 
Chadwick, supra. 


75. Foster v. Local Union, No. 1,- 
233, United Textile Workers of Amer- 
ica, 112 S.H-917, 120 S.C. 226; 


[a] Attorney’s fees.—In an action 
against a labor union for an attor- 
ney’s fees for services rendered in 
assisting the prosecution of one ac- 
cused of murdering a member, it is 
immaterial whether the executive 
committee, which employed the at- 
torney, had authority to do so on be- 
half of the union, where the commit- 
tee stated to the attorney they had 


Iron Works vy. 


Iron Works vy. 


Iron Works vy. 


Iron Works v. 


Iron Works v. 


the union as such to take such action, 
and made it plain that he would be 
paid by the voluntary subscription of 
the members. Foster v. Local Union, 
No. 1,233, United Textile Workers of 
America, 112 S.B. 917, 120) S.C: 225: 


76. United Order American Brick 
poe ete., v. Fitzgerald, 59 Ill.App. 


77. Ahlquist v. Alaska-Portland 
Packers’ Ass’n, 39 F.(2d) 348; A. R. 
Barnes & Co. v. Berry, 157 F. 883 
[aff 169 F. 225, 94 C.C.A. 501]; Mas- 
tell v. Salo, 215 S.W. 588, 140 Ark. 
408; Meyers v. Longshoremen’s Pro- 
tective Union & Benevolent Ass’n, 1 
La.App. 767. 


[a] Ratification by member.—In 
an action to enforce an arbitrator’s. 
award against an employer in favor 
of a member of a labor union for 
work, a defense that plaintiff did not 
raise the issue decided, and that the 
committee of the union which raised 
it had no right to do so, was with- 
out merit, where the committee as- 
sumed to act for plaintiff as one of 
its members, and he ratified their ac- 
tion. Mastell v. Salo, 215 S.W. 583, 
140 Ark. 408. 


[b] Ratification by authorized of- 
ficers.—A trade union in the presence 
of whose officers meals were consum- 
ed, in effect ratified a contract of the 
acting president for supplying them. 
Meyers v. Longshoremen’s Protective 
veer & Benevolent Ass’n, 1 La.App. 
‘ . 


78. Ahlquist v. Alaska-Portland 
Packers’ Ass’n, 39 F.(2d) 348. 


‘[a]. Thus fishermen’s knowledge 
of their delegate’s unauthorized 
agreement to waive a contract provi- 
sion must be shown to establish a 
ratification thereof. Ahlquist v. 
Alaska-Portland Packers’ Ass’n, 39 F. 
(2d) 348. 


{b] What constitutes notice.—A 
packing company’s failure to exercise 
its contract right to limit its daily 
catch did not give fishermen notice of 
their delegate’s unauthorized agree- 
ment to waive a provision for certain 
allowances, Ahlquist v. Alaska-Port- 
land Packers’ Ass’n, 39 F.(2d) 348. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 39-42] 


ment,’® even though such pickets were directly in- 


structed by the officers to refrain 
duct.®° 


will be liable in damages.$ 


funds intrusted to their eare.82 


[§ 40] 2. Accounting. The act of the treasurer 


[§ 42] A. In General. 


79. Local Union No. 313, Hotel and 
Restaurant Employees International 
Alliance v. Stathakis, 205 S.W. 450, 
135 Ark. 86. 


80. Local Union No. 313, Hotel and 
Restaurant Employees International 
Alliance y. Stathakis, supra. 


81. Giblan v. Great Britain, etc., 
Nat. Amalgamated Labourers’ Union, 
£1903] 2 K.B. 600. 


82. Carter v. United Society of 
Boilermakers, 32 T.L.R. 40; Bennett 
v. National Amalgamated Society of 
Operative House and Ship Painters 
and Decorators, 31 T.L.R. 203. 


[a] Publishing political newspa- 
per.—The application of a portion of 
' the funds of a union in subscribing for 


shares in a company formed for the | 


purpose of publishing a _ political 
newspaper, which was not really an 
investment, but a contribution to- 
ward the expenses of publishing the 
newspaper, is not within any of the 
objects of the trade union as defined 
by its rules, rendering the members 
of the council personally liable to re- 
pay the amount to the union. Carter 
v. United Society of Boilermakers, 32 
T.L.R. 40; Bennett v. National Amal- 
gamated Society of Operative House 
and Ship Painters and Decorators, 31 
T.L.R. 203. 


83. ,Tinkler v. Powell, 151 P. 1097, 
23 Wyo. 352. 


84. See case infra this note. 


[a] Illustration.—Where the cir- 
cumstances disclosed that embezzle- 
ment by an officer of a local lodge, for 
which the surety constituting the 
parent body of the lodge was sought 
to be held liable, occurred in July, 
1927, and that the international con- 
vention to which claim could be 
made, which would normally have 
convened during 1928, was regularly 
postponed, and that no other inter- 
national convention would convene 
until some time during the year 1931, 
suit against the surety could be 
brought without presentation of the 
elaim to the convention. Local Lodge 
No. 104 of International Brotherhood 
of Boiler Makers, Iron Ship Builders, 
and Helpers of America vy. Interna- 
tional Brotherhood of Boiler Makers, 
Iron Ship Builders, and Helpers of 
America, 291 P. 328, 158 Wash. 480. 


[b] Release of surety.—A by-law 
requiring funds of a union to be de- 
posited by trustees in a bank does 
not contemplate such deposit of a 
liberty bond, which is not money, and 
therefore the placing of such a bond 
in a safe deposit vault will not re- 
lieve the surety from its obligation 


[63 C. J-+—37] 


If the officers of a labor union prevent a 
person from obtaining employment as a means of 
forcing him to pay a debt owing to the union, they 
Officers of a union are 
liable to the union for the misapplication of any 


Like all other voluntary 
societies®®> labor unions must depend for their mem- 
bership on the free and untrammeled choice of each 
individual member,®® the right to join a labor 
union’* implying the right not to join one.8* Hence, 
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from sueh con- 
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of a union in changing the form of deposit of union 
funds by drawing ehecks to pay for time certificates 
is not a disbursement for which he is entitled to 
eredit on his aceounting to his successor.8* 


[§ 41] 3. On Official Bonds. 
bilities of sureties on a bond given by officers of a 
trade union to secure the faithful performance of 


The rights and lia- 


their duties are ordinarily governed by the law ap-- 


VII. MEMBERSHIP 


ship.®° 


for the embezzlement by the union 
treasurer of the bond. Local Lodge 
No. 104 of International Brotherhood 
of Boiler Makers, Iron Ship Builders, 
and Helpers of America v. Interna- 
tional Brotherhood of Boiler Makers, 
Iron Ship Builders, and Helpers of 
America, 291 P. 328, 158 Wash. 480. 
See Fidelity Insurance §§ 4-9; Prin- 
cipal and Surety 50 C.J. p 1. 


85. See Associations § 63 et seq. 


86. Curran v. Galen, 46 N.E. 297, 
152 N.Y. 33, 57 Am.S.R. 496, 37 L.R.A. 
802; Longshore Printing Co. v. How- 
ell, 38: P. 547, 26 Or./ 527, 540, 46 
Am.S.R. 640, 28 L.R.A. 464. See also 
Old Dominion Steamship Co. v. Mc- 
Kenna, 30 F. 48, 18 Abb.N.Cas. 262; 
eeere v. Melvin, 2 Wheel.Cr. (N.Y.) 


“Tt must be understood, however, 
that these associations, like other 
voluntary societies, must depend for 
their membership upon the free and 
untrammeled choice of each individ- 
ual member. Noe resort can be had 
to’ compulsory methods of any kind 
either to increase, keep up, or retain 
such membership. Nor is it permissi- 
ble for associations of this kind to 
enforce the observance of their laws, 
rules, and regulations through vio- 
lence, threats, or intimidation, or to 
employ any methods that would in- 
duce intimidation or deprive persons 
of perfect freedom of action.” Long- 
shore Printing Co. v. Howell, supra 
[quot Crouch v. Central Labor Coun- 
cil, 298 P. 729, 134 Or. 612, 617]. 


i oe Right to combine see supra §§ 
88. Stuyvesant Lunch & Bakery 


Corporation v. Reiner, 181 N.Y.S. 212, 
214, 110 Mise. 357 [aff 182 N.Y.S. 
958, 192 App.Div. 951]. 


“Public policy and the interests of 
society favor the utmost freedom in 
the citizen to pursue his lawful trade 
or calling, and if the purpose of an 
organization or combination of work- 
ingmen be to hamper or to restrict 
that freedom, and, through contracts 
or arrangements with employers, to 
coerce other workingmen to become 
members of the organization and to 
come under its rules and conditions, 
under the penalty of the loss of their 
positions and of deprivation of em- 
ployment, then that purpose seems 
clearly unlawful, and militates 
against the spirit of our government 
and the nature of our institutions.” 
Curran y. Galen, 46 N.E. 297, 298, 152 
Niy. 933, 57 j;Am.S.R.: 496, 37 D.R.A. 
802 [quot Stuyvesant Lunch & Bak- 
ery Corporation y. Reiner, supra. 


89. Longshore Printing Co. v. 


plicable to sureties in general.§* 


no resort can be had to compulsory methods of any 
kind to inerease,®® keep up, or retain such member- 
On the other hand, it is lawful for a union 
and its members to invite,®4 or to use peaceful means 
to persuade,®? others to join. Injunction lies to re- 


Howell, 38 P. 547, 26 Or. 527, 46 Am. 
S.R. 640, 28 L.R.A. 464; Everett Wad- 
dey Co. v. Richmond Typographical 
Union No. 90, 53 S.E. 273, 105 Va. 
188, 5 L.R.A.N.S. 792, 8 Ann.Cas. 798. 


90. Longshore Printing Co. v. 
Howell, 38 P. 547, 26 Or. 527, 46 Am. 
S.R. 640, 28 L.R.A. 464. 


91. U.S.—Hitchman Coal & Coke 
Co. -v. Mitchell, 38 S.Ct. 65, 245 U.S. 
229, 62 L.Ed. 260, L.R.A.1918C, 497, 
Ann.Cas.1918B 461 [rev 214 F. 685, 
131 C.C.A. 425 (rev 202 F. 512 [man- 
date stayed 38 S.Ct. 190 mem])]; 
Hitchman Coal Co. v. Mitchell, 172 F. 
963 [appeal dism 176 F. 549, 100 C. 
G.A.°137]. 


Fla.—Paramount 
Mitchell, 140 So. 328. 


Ky.—Diamond Block Coal Co. v. 
United Mine orkers of America, 222 
SOW.1079, 188 Key 4770. 


Mass.—Com. y. Hunt, 4 Metc. 111, 
38 Am.D. 346. 


N.J.—Meyer v. Journeymen Stone 
eee Assoc., 20 A. 492, 47 N.J.Hq. 


Va.—Everett Waddey Co. v. Rich- 
mond Typographical Union No. 90, 53 
S:E.. (273, 105 .:Va. 188, 5 “LR.ACN-S: 
792, 8 Ann.Cas. 798. . 


92. U.S.—Mitchell v. MHitchman 
Coal & Coke Co., 214 F. 685, 131 C. 
C.A. 425 [appeal gr 221 F. 1022, 136 
C.C.A. 665 (rev on other grounds 
38 S.Ct. 65, 245 U.S. 229, 62 L.Ed. 
260)]; U.S. v. Weber, 114 F. 950. 


Ky.—Diamond Block Coal Co. v. 
United Mine Workers of America, 222 
S.W. 1079, 188 Ky. 477. : 


Mass.—Com. v. Hunt, 4 Mete. 111, 
38 Am.D. 346. 


Mich.—Beck v. Railway Teamsters’ 
Protective Union, 77 N.W. 138, 118 
nae 497, 74 Am.S.R. 421, 42 L.R.A. 
407. 


Minn.—Gray v. Building Trades 
Council, 97 N.W. 663, 91 Minn. 171, 
103 Am.S.R. 477, 63 L.R.A. 753; Tre- 
vor v. Building Trades Council, 97 N. 
Wi 1148; 91. Minn. 171. 


N.J.—Mayer v. Journeymen Stone- 
avast Assoc., 20 A. 492, 47 N.J.Ha. 
519. 


N.Y.—Michaels v. Hillman, 183 N. 
Y, S195, “112 Mise. 3953" Rogers vy. 
Evarts, 17 N.Y.S. 264; Zeiger v. No- 
lan, 1 N.Y.CityCt.Suppl. 54. 

Ohio.—Parker v. Bricklayers’ Un- 
jon No. 1, 10 OhioDec. (Reprint) 458, 
AES gohan 223 [aff 51 OhioSt. 
603]. 


Or.—Longshore 


Enterprises v. 


Printing Co. v. 
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strain a labor union from committing any act de- 
signed to coerce others to become members of it;°* 
and they will be enjoined from persuading work- 
men to join who are under contract with their em- 
ployer not to join such organizations.®* 


[§ 43] B. Eligibility and Admission®°—1. In Gen- 
eral. The constitution and by-laws of a trade un- 
ion may define the conditions and terms on which 
one may become a member of the union,®?® member- 
ship in such organizations ordinarily being so gov- 
erned,®? it being in the power of such organizations 
to impose such qualifications for admission as they 
see fit.°8 Membership may be restricted to the orig- 
inal promoters,®® and otherwise limited in any man- 
ner the union may desire! Restrictions to mem- 
bership may be based on citizenship,? nationality,® 
age,* creed,> employment in a particular trade,® or 
profession.? They may lawfully exclude employers® 
and foremen.® 


[§ 44] 2. Compelling Admission.1° As is the case 
with voluntary associations generally,‘ membership 
in an unincorporated trade union is a privilege which 
the union may accord or withhold at its pleasure, 
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[§§ 42-45 
so that a court of equity will not interfere to com- 
pel admission of one into membership,’? even though 
the arbitrary rejection of the candidate may preju- 
dice his material interests.1?. The courts will not un- 
dertake to compel a labor union*to admit anyone to 
its organization who is in any way objectionable 
to the union or its members.'4 An expelled appren- 
tice who has never been recognized as a full member 
of a union is not entitled to injunctive relief against 
the refusal of the society to grant him full member- 
ship'and a union ecard.*® 


An agreement between unions in different locali- 
ties that members of one moving into the territory 
of another shall be given membership in the latter 
cannot be enforced, a member of one of such unions 
not being a party to such contract.*® 


[§ 45] C. Termination or Loss in General.*’7 Ina 
union having as a condition of membership employ- 
ment in a particular business,1® an officer thereof 
does not lose his membership therein, where, by rea- 
son of his having to devote all of his time to the du- 
ties of his office, his continued employment in the 
business is made impossible.t9 An action brought 


Howell, 38 P. 547, 26 Or, 527, 46 Am. 
S.R. 640, 28 L.R.A. 464. 


[a] Organizing striking laborers. 
—A labor organization’s organizing 
miners on strike into a union was not 
illegal. Pennsylvania Mining Co. v. 
United Mine Workers of America, 28 
F.(2d) 851 [cert den 49 S.Ct. 263, 279 
U.S. 841, 73 L.Hd. 987]. 


93. Plant v. Woods, 57 N.E. 1011, 
176 Mass. 492, 79 Am.S.R. 330, 51 L.R. 
A. 339; Erdman v. Mitchell, 56 A. 
327, 207 Pa. 79, 99 Am.S.R. 783, 63 L.R. 
A. 534. See also Jacobs v. Cohen, 76 
N.E. 5, 183 N.Y. 207, 2 L.R.A.N.S. 292, 
111 Am.S.R. 730, 5 N.Y.Ann.Cas. 280. 


Enjoining particular acts see In- 
junctions §§ 219-276. 


94. See Injunctions § 365. 


95. Beneficial association see Ben- 
eficial Associations §§ 52-54. 


Voluntary association generally see 
Associations § 63. 


96. Polin v. Kaplan, 177 N.E. 833, 
257 N.Y. 277; Interborough Rapid 
Transit Co. v. Lavin, 159 N.E. 863, 
247 N.Y. 65, 63 A.L.R. 188. 


[a] Agreement not to join another 
nunion.—A provision of an employee’s 
brotherhood constitution that mem- 
bers shall take obligation not to join 
any other employees’ association is a 
binding contract between the broth- 
erhood and the members, Interbor- 
ough Rapid Transit Co. vy. Lavin, 159 
N.E. 863, 247 N.Y. 65, 68 A.L.R. 188. 


97. Snow v. Wheeler, 113 Mass. 
179; Mayer v. Journeymen Stone-Cut- 
ters’ Ass’n, 20 A. 492, 47 N.J.Eq. 519. 


98. Burke y. Monumental Division, 
No. 52, Brotherhood of Locomotive 
Engineers, 286 F. 949 [aff 298 F. 1019 
(rev_on other grounds 46 S.Ct. 206, 
270 U.S. 629, 70 L.Ed. 769, and rev 
300 #. 1003)]; Mayer v. Journeymen 


Stone-Cutters’ Ass’n, 20 A. 492, 47 
N.J.Hq. 519. 
99. Mayer v. Journeymen Stone- 


Cutters’ Ass’n, supra. 


1. Snow y. Wheeler, 113 Mass. 179; 
Mayer v. Journeymen Stone-Cutters’ 
Ass’n, 20 A. 492, 47 N.J.Eq. 519. 


[a]. Stockholder in a corporation 
which employs tinners is not an “em- 


ployer of labor” within the meaning 
of a by-law of a labor union which 
admits to its membership master tin- 
ners, but by such by-law describes 
them as employers of labor. J. F. 
Parkinson Co. v. Building Trades 
Council of Santa Clara County, 98 P. 
1027, 154 Cal. 581, 21 L.R.A.N.S. 550, 
16 Ann.Cas. 1165. 


2 Mayer v. Journeymen Stone- 
ena Ass’n, 20 A. 492, 47 N.J.Ha., 
gS 


3. Mayer vy. Journeymen Stone- 
Cutters’ Ass’n, supra. 


4 Mayer v. Journeymen Stone- 
Cutters’ Ass’n, supra. 


5. Mayer v. Journeymen Stone- 


‘Cutters’ Ass’n, supra. 


6 Kennedy vy. Roberts, 140 A. 654, 
15 Del.Ch. 24 [aff 140 A. 656, 15 Del. 
Ch. 401]. 


7. Mayer y. Journeymen Stone- 
oe Ass’n, 20 A. 492, 47 N.J.Eq. 


8 Snow v. Wheeler, 113 Mass. 179. 
9. Snow v. Wheeler, supra. 
10. Transfer from one local to an- 


other see infra § 63. 
11. See Associations § 64. 


12. Mayer y. Journeymen Stone- 
Cutters’ Ass’n, 20 A. 492, 47 N.J.Eq. 
519; Simons v. Berry, 205 N.Y.S. 442, 
210 App.Div. 90. 


[a] Reason for rule.—‘‘These or- 
ganizations are formed for purposes 
mutually agreed upon; their right 
to make by-laws and rules for the ad- 
mission of members and the transac- 
tion of business is unquestionable. 
They may require such qualifications 
for membership, and such formalities 
of election, as they choose. They 
may restrict membership to the orig- 
inal promoters, or limit the number 
to be thereafter admitted. The very 
idea of Such organizations is associa- 
tion mutually acceptable, or in ac- 
cordance with regulations agreed up- 
on, A power to require the admission 
of a person in any way objectionable 
to the society is repugnant to the 
scheme of its organization. While 
courts have interfered to inquire in- 
to and restrain the action of such 


societies in the attempted exclusion 
of persons who have been regularly 
admitted to membership, no case can, 
I think, be found where the power 
of any court has been exercised, as 
sought in this case, to require the 
admission of any person to original 
membership in any such voluntary 
association. Courts exist to protect 
rights, and where the right has once 
attached they will interfere to pre- 
vent its violation; but no person has 
any abstract right to be admitted to 
such membership. That depends sole- 
ly upon the action of the society, ex- 
ercised in accordance with its regu- 
lations, and, until so admitted, no 
right exists which the courts can be 
called upon to protect or enforce.” 
Mayer v. Journeymen Stone-Cutters’ 
Ass’n, 20 A. 492, 494, 47 N.J.Eq. 519. 


{b] Thus, where plaintiff was a 
member of a local union, the charter 
of which was revoked and its affairs 
wound up under an agreement re- 
questing issuance of international 
union cards to all the former’ mem- 
bers of the local union with the ex- 
ception of plaintiff, who agreed to 
apply for membership, plamtiff can- 
not compel the international union 
to admit him. Simons vy. Berry, 205 
N.Y.S. 442, 210 App.Div. 90. 


13. Mayer v. Journeymen Stone- 
ee ae Ass’n, 20 A. 492, 47 N.J.Eq. 
14. Simons v. Berry, 205 N.Y.S. 
442, 210 App.Div. 90; Parker v. Brick- 
layers’ Union, 10 OhioDec. (Reprint) 
er 66a Cine.L.Bul. 223 [aff 51 Ohio 


15. Potter vy. Sheffer, 40 Misc. 46, 
81 N.Y.S. 164. 


16. Holland y. London Society of 
Compositors, 40 T.L.R. 440. 

17. Cross references: 
Beneficial Associations § 56. 


hei ais sae or expulsion see infra §§ 
Voluntary association see Associa- 
tions § 67 et seq. 


a 18. See supra § 48 text and note 


19. Roberts v. Kennedy, 140 A. 
654, 15 Del.Ch. 24 [aff 140 A. 655, 15 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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by an unlawfully expelled member of a union against 
an insurance company operated by the union is not 
an election by such member to terminate his con- 
tract of membership with the union.?° 


[§ 46] D. Discipline or Punishment of Members— 
1. In General. Members of a trade union must con- 
form to all reasonable rules and regulations of the 
union,*! for, on joining a labor union,?? the member 
agrees to be bound by its laws?? and be subject to 
its discipline.?4 Hence, to enforce obedience to the 
constitution, by-laws, and regulations of a trade 
union the union has the power to discipline its mem- 
bers,*> even though there be no specific provision 
therefor.?® Unions, however, cannot enforce obsery- 
ance of their by-laws, rules, and regulations by any 
means which operate to deprive those subject to them 
of perfect freedom of action.?7 


After expulsion from union2® the member is no 
longer bound by the laws of the union;?° nor is he 
amenable to the disciplinary power thereof ;°° hence, 
the union cannot follow him outside the union and 
invade his constitutional rights under a claim that 
it is enforcing the regulations of the union against 
a member.*! As between a union and an expelled 
member, the latter’s continuance at work does not 
constitute a breach of an agreement between the 
union and his employer whereby only union labor 
was to be employed, so as to render the member 
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liable in damages to the union.°? 


[§ 47] 2. Contempt. Although officers designated 
by a union to discipline its members constitute a 
judiciary committee,?* they, nevertheless, do not have 
powers analogous to that of courts,** and cannot, 
therefore, punish members for contempt.?® 


[§ 48] 3. Fines and Penalties.** As is the case 
with voluntary associations generally,*7 or with 
benevolent societies more particularly,®® labor unions 
may provide and impose fines or penalties for the 
failure of any of their members to comply with their 
laws generally,®® or for failure to comply with regu- 
lations made to further the purposes of the union,*° 
such as working for wages or prices below the scale 
fixed by the union.4! Under the by-laws of a local 
union of an unincorporated association, stipulating 
that any member refusing to obey the local union 
shall, on conviction after trial, forfeit his member- 
ship and be subject to such penalty as the union may 
impose, the local union, expelling a member for work- 
ing on a job after the same had been declared un- 
fair, may determine the penalty without reference 
to a by-law of the association, declaring that no local 
union shall impose a fine of more than a specified 
amount on any member of the association without 
making application to the association as provided 
for.42, Where, under the by-laws, the union has 
the discretion to fine or expel a member, it cannot 


‘Del.Ch. 401). 


[a] Reason for rule.—‘“If ceasing 
to work as a railroad employee in or- 


der to work exclusively as a Grand. 


Vice President of the Brotherhood 
automatically ousted him from its 
membership, we have a curious not 
to say absurd situation. Under this 
view, all of the most responsible offi- 
cers of the Brotherhood would lose 
their membership the moment they 
became chosen by their fellows to 
lead it.” Roberts v. Kennedy, 140 A. 
654, 655, 15 Del.Ch. 24. 


20. McGinnis v. Wallace, (Ind. 
App.) 165 N.E. 77; Martin v. Wallace, 
(Ind.App.) 165 N.B. 77; Rother v. 
Wallace, (Ind.App.) 165 N.E. 77; Ry- 
an v. Wallace, (Ind.App.) 165 N.E. 
77; Taylor v. Wallace, (Ind.App.) 165 
N.E. 77; Alley v. Wallace, (Ind.App.) 
165 N.E. 76; Abdon v. Wallace, (Ind. 
App.) 165 N.E. 68 [foll Abdon v. Wal- 
lace, (Ind.App.) 165 N.E. 76]. 


21. International Union of Steam 
& Operating Engineers, 162 N.E. 386, 
119 OhioSt. 94. 


22. Eligibility and admission see 
Supra § 43. 


23. See cases infra note 24. 


24. Engel v. Walsh, 101 N.B. 222, 
258 Ill. 98, 45 L.R.A.N.S. 353 [aff 170 
Tll.App. 3]; Clark v. Morgan, 171 N. 
62.78, 27 Mass: 164; 
Tracey, 114 N.E. 957, 226 Mass. 
L.R.A,1917C 1053. 


25. Eschman y. Huebner, 226 ql. 
App. 537. . 
26. Eschman y. Huebner, supra. 


27. Longshore Printing Co. v. 
Howell, 38 P. 547, 26 Or. 527, 46 Am. 
S.R. 640, 28 L.R.A. 464. 


[a] In Canada a by-law_prohibit- 
ing a member of a musical associa- 
tion from playing in a band with 
those not members was held to be un- 
reasonable and in restraint of trade 
and illegal, and expulsion for a vio- 
lation thereof was enjoined. Parker 


Shinsky v. 
21, 


v. Toronto Musical Protective As- 
soc., 32 Ont. 305. 


28. See infra §§ 49-51. 


29. Shinsky v. Tracey, 114 N.E. 
957, 226 Mass. 21, L.R.A.1917C 1053. 


[a] Right to sell labor.—After his 
expulsion a member had a right to 
sell and dispose of his labor accord- 
ing to his own will, unrestrained and 
unaffected by rules and agreements 
of the association. Shinsky v. Tra- 
cey, 114 N.E. 957, 226 Mass. 21, L.R. 
A.1917C 1053. 7 


30. Ellis v. Journeyman Barbers’ 
International Union of America, Lo- 
cal Union No. 52, 191 N.W. 111, 194 
Iowa 1179, 32 A.L.R. 756; Shinsky 
v. Tracey, 114 N.E. 957, 226 Mass. 21, 
L.R.A.1917C 1053. 


[a] Exhaustion of jurisdiction 
and power of union.—The suspension 
or expulsion of a member of a trade 
union exhausts the jurisdiction and 
power of the union to discipline. El- 
lis vy. Journeyman Barbérs’ Interna- 
tional Union of America, Local Un- 
ion No. 52, 191 N.W. 111, 194 Iowa 
AO dle Acts. at OGs 


31. Ellis v. Journeyman Barbers’ 
International Union of America, Lo- 
cal Union No. 52, supra. 


[a] Unlawful picketing and boy- 
cott.—After the expulsion of a mem- 
ber from a barbers’ union, the union 
cannot follow him outside of the un- 
jon and invade his constitutional 
rights by maintaining an unlawful 
picket and boycott of his shop for the 
purpose of enforcing its regulations 
under the plea that it was disciplining 
its members. Ellis v. Journeyman 
Barbers’ International Union of 
America, Local Union No. 52, 191 N. 
W. 111, 194 Iowa 1179, 32 A.L.R. 756. 


32. Shinsky v. Tracey, 114 N.E. 
957, 226 Mass. 21, L.R.A.1917C 1053. 


[a] Expulsion does not terminate 
employment.—Shinsky v. Tracey, 114 
N.E. 957, 226 Mass. 21, L.R.A.1917C 


1053. 


33. Bricklayers’, Plasterers’ & 
Stonemasons’ Union v. Bowen, 183 N. 
Y.S. 855 [aff 189 N.Y.S. 938]. 


34. Bricklayers’, Plasterers’ & 
Stonemasons’ Union v. Bowen, supra. 


35. Bricklayers’, Plasterers’ & 
Stonemasons’ Union y. Bowen, supra. 


36. Suspension and expulsion of 
members see infra §§ 49-51. 


37. See Associations § 92. 


NS See Beneficial Associations § 


39. Schouten y. 
244, 215 N.Y. 225. 
fra this section. 


ar U.S.—Jennings v. Lee, 295 F.. 


D.C.—Barker Painting Co. v. 
Brotherhood of Painters, Decorators 
and Paperhangers of America, 57 App. 
D.C. 322, 28 F.(2d) 748 [cert den 48 
S.Ct. 324, 276 U.S. 631, 72 L.Ed: 741, 
and cit Cyc]. 


N.J.—Bayer v. Brotherhood of 
Painters, Decorators, and Paper- 
hangers of America, Local 301, 154 A. 
759, 108 N.J.Eq. 257, 


Ohic.—Moores & Co. v. Bricklayers’ 


Alpine, 109 N.E. 
And see cases in- 


| Union, 10 OhioDec. (Reprint) 665, 23 


Cine.L.Bul. 48. 


Or.—Longshore Printing Co. v. 
Howell, 38 P. 547, 26 Or. 527, 46 Am. 
S.R. 640, 28 L.R.A. 464. 


[a] Validity of rules—Rules of 
the character under consideration are 
not violative of a statute making it 
a misdemeanor for one by force, 
threats, or intimidation to prevent an 
employee from continuing or per- 
forming his work. Longshore Print- 
ing Co. v. Howell, 38 P. 547, 26 Or. 
527, 46 Am.S.R. 640, 28 L.R.A. 464. 


41. Master Stevedores’ Assoc. v. 
Walsh, 2 Daly (N.Y.) 1. 


42. Schouten y. Alpine, 
244, 215 N.Y. 225. 


109 N.E. 
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both fine and expel;4# and where the by-laws pro- 
vide that violations of certain sections shall be pun- 
ishable by a fixed fine, there is no authority to im- 
pose a fine for the violation of each section.** if 
a by-law provides that any member violating it by 
inducing others to become employed at less than 
scale rates shall be bound for the fines imposed 
on such others, he can only be required to pay on 
the failure of those fined to make payment.*® A un- 
ion having the power to expel a member for a vio- 
lation of its rules#® has the power to impose, as 
a condition for its refraining from publishing the 
name of a particular member on a stop list, the pay- 
ment by him of a sum of money.*? The enforcement 
by fine or expulsion of rules relating to persons for 
whom members may work is not illegal.4* For the 
nonpayment of a fine duly imposed on a member 
he may be deprived of the privilege to which mem- 
bers of the union are entitled,*® as, for example, a 
working card which, under the laws of the union, 
the member must possess before he can obtain em- 
ployment.®® The payment of fines or penalties 
may be enforced in the courts,®t but not by body 
attachment.°? 


[§ 49] 4. Suspension or Expulsion®*—a. Power of 
Union. Just as the laws of a union may prescribe 
the terms on which membership in the union may 
be gained,®* so they may conclusively define the con- 
ditions on which membership may be lost.®> Al- 
though it has been held that the power of expulsion 
must be found in the rules of the union and can- 


TRADE UNIONS 


' ip Yeats: 


fe (5 48-50 


not exist apart from them,** the right to discipline 
its members®? confers on the union the power to_ 
suspend or expel a member in accordance with its 
laws;°® or, stated otherwise, as an incident of mem- 
bership one joining .a trade union consents to be 
suspended or expelled in accordance with the con- 
stitution and rules of the union by its appropriate 
officers acting in good faith and conformity to 
natural justice.°® This right, however, does not in- 
elude the right to expel without cause.®° 


[§ 50] b. Grounds under Union Laws. Adherence 
to, and compliance with, the rules and regulations of 
a union may be made a condition of continued mem- 
bership,®! and the violation thereof a basis for sus- 
pension or expulsion.*? However, the violation of 
arule or regulation which is void or illegal,®* or which 
was not regularly and legally adopted in accordanee 
with the fundamental laws of the union,®* cannot 
be the ground for such suspension or expulsion.®® 
Hence, no member ean be deprived of the benefits of 
his membership in a union by reason of his refusal 
to obey unlawful orders.°® Likewise, it has been 
held that by-laws which forbid a member to work at 
his trade at a price satisfactory to him and com- 
pel him to join in a strike are void as against public 
policy, and expulsion for a violation thereof is il- 
legal.67 What acts constitute a basis for suspen- 
sion or expulsion of a member depends generally 
on the provisions of the constitution, by-laws, and 
rules of the particular union,*® and as a general rule 
a member cannot be suspended or expelled except 


43, People v. New York Benev. 
Soc., 3 Hun (N.Y.) 361, 6 Thomps.& 
Cc. 85. 

44. Fuerst v. Musical Mut. Pro- 
tective Union, 95 N.Y.S. 155. 


45. Fuerst v. Musical Mut. Protec- 
tive Union, supra. 


46. See infra § 49. 


47. Hardie v. Chilton 
[1928] 2 K.B. 306. 


Payment as not under duress per- 
mitting recovery by member see in- 
fra § 61 text and note 30. 


48. Bossert v. Dhuy, 117 N.E. 582, 
221 N.Y. 342, Ann.Cas.1918D 661. 

49. Monroe v. Colored Screwmen’s 
Ben. Ass’n No. 1 of Louisiana, 66 So. 
260, 135 La. 893. 


Suspension or expulsion see infra 
§§ 49-51. 


50, Monroe v. Colored Screwmen’s 
Ben. Ass’n No. 1 of Louisiana, 66 So. 
260, 135 La. 893; Burns v. Bricklay- 
ers’ Benev. & Protective Union, 14 
N.Y.S.. 361, 27 Abb.N.Cas. 20 [aff 10 
N.Y.S. 916, 24 Abb.N.Cas. 150]. 


51. Master Stevedores’ Assoc. v. 
Wash, 2. Daly “(N.Y;) 13" Burns “vy. 
Bricklayers’ Benev. & Protective Un- 
ion No. 1, 14 N.Y.S. 361, 27 Abb.N.Cas. 
ene 10 N.Y.S. 916, 24 Abb.N.Cas. 


[a] Defenses.—A member who has 
been fined for violating by-laws of a 
union cannot urge as a defense that 
a strike has been illegally declared 
against the job on which he was em- 
ployed and in connection with which 
the violence occurred. Burns v. 
Bricklayers’ Benev. & Protective Un- 
ion No. 1, 14 N.Y.S. 361, 27 Abb.N.Cas. 
20 to 10.N.Y.S. 916, 24 Abb.N.Cas. 
150]. 


(No. 2), 


52. Master Undertakers’ Associa- 
tion of N. S. W. v. Crockett, 5 Austr. 
Cc. L. R. 389 (construing N. S. Wales 
Industrial Arbitration Act [1901] No. 
59 §§ 12, 26). 


53. Penalties and their enforce- 
ment see supra § 47. 


Relief of expelled apprentice or 
other workman see Injunctions § 365. 


54. See supra § 43 text and note 96, 


55. Burke v. Monumental Division, 
No. 52, Brotherhood of Locomotive 
Engineers, 286 F. 949 [aff 298 F. 1019 
(rev_on other grounds 46 S.Ct. 206, 
270 U.S. 629, 70 L.Ed. 769, and rev 
300 EF. 1003)];  Polin v. Kaplan, 177 
N.E. 833, 257 N.Y. 277; Interborough 
Rapid Transit Co. v. Lavin, 159 N.E. 
863, 247 N.Y. 65, 638 A.L.R. 188. 


56. Clarke vy. Ferrie, [1926] N.Ir. 1. 


[a] Power of branch committee.— 
A rule providing that any member dis- 
seminating false statements or any 
rumour which tends to depreciate the 
organization, its officers, or any sec- 
tion appertaining to the union shall 
be dealt with by the branch or union 
as might be deemed fit, while con- 
ferring a wide power to deal with re- 
calcitrant members, in no way em- 
powers the branch committee to de- 
termine membership. A power of ex- 
pulsion must be found in the rules 
and does not exist anart from them. 
Clarke v. Ferrie, [1926] N.Ir. 1. 


57. See supra § 46. 
58. See cases infra §§ 50, 51. 


59. Snay v. Lovely, (Mass.) 176 N. 
BH. 791, 


60. EXschman v. Huebner, 226 Il. 
App. 537; Ludy v. Warwickshire 
Miners’ Ass’n, [1912] 2 Ch. 371. 


Cause for suspension or expulsion 


see infra §§ 50, 51. 


61. Walsche v. Sherlock, 159 A. 
661, 110 N.J.Eq. 223. 


62. Burke v. Monumental Division, 
No. 52, Brotherhood of Locomotive 
Engineers, 286 F. 949 [aff 298 F. 1019 
(rev_on other grounds 46 S.Ct. 206, 
270 U.S. 629, 70 L.Ed. 769, and rev 
300 F. 1003)]; Barker Painting Co. v. 
Brotherhood of Painters, Decorators 
& Paperhangers of America, 57 App. 
D.C. 322, 23 F.(2d) 748 [cert den 48 
S.Ct. 324, 276 U.S. 681,, 72 LT. md. 741}; 
Walsche vy. Sherlock, 159 A. 661, 110 
N.J.Eq. 223; Bossert v. United Broth- 
erhood of Carpenters & Joiners of 
America, 137 N.Y.S. 321, 77 Misc. 592; 
Krause v. Sander, 122 N.Y.S. 54, 66 
Misc. 601 [aff 127 N.Y.S. 1128, 143 
App.Div. 491]. 


{a] It is not illegal to expel a 
member of a labor union for his re- 
fusal to abide by the rules of the un- 
ion. Bossert v. United Brotherhood 
of Carpenters and Joiners of Amer- 
ica, 137 N.Y.S. 321, 77 Mise. 592. 


63. Validity of constitution, by- 
laws, etc., see supra § 10. 


64. Froelich v. Musicians Mut. 
Ben, Assoc., 93 Mo.App. 383. 


65. Walsche vy. Sherlock, 159 <A. 
661, 110 N.J.Eq. 228. 


66 National Sailors’ & Firemen’s 
Union of Great Britain and Ireland 
v. Reed, [1926] 1 Ch. 536. 


67. Peo. v. New York Benev. Soc., 
3 Hun (N.Y.) 361, 6 Thomps.&C. 85. 


68. U.S.— Burke v. Monumental Di- 
vision, No. 52, Brotherhood of Loco- 
motive Engineers, 273 F. 707. 


Ark.—Love v. Grand International 
Division of Brotherhood of Locomo- 
ae Engineers, 215 S.W. 602, 139 Ark. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 50] 


for matters authorized by the laws of the union.®? 
For acts which the laws of the union make a mem- 
ber subject merely to a fine, he eannot be suspend- 
Where one, on becoming a mem- 
ber of a union, is required to take out insurance in 
an organization connected with the union, any re- 
quirement to continue such insurance is at most a 
condition subsequent,’4 and, where property and 
valuable rights are involved, the condition will not 
be allowed to work a forfeiture,*? unless expressly 
required by the conditions of membership;‘* and, 
where an insurance assessment on the members of 
a union has been declared illegal*by the courts, there 
ean be no expulsion of a member for the nonpay- 
Although a member may be sus- 
pended or expelled for the nonpayment of his dues,’® 


ed or expelled.7° 


ment thereof.‘ 


TRADE UNIONS 


sion,‘§ 


the refusal of the officers of a union to accept dues 


Mass.—Sweetman v. Barrows, 161 
N.E. 272, 263 Mass. 349, 62 A.L.R. 311. 


Mo.—Hall v. Morrin, (App.) 293 S 
W. 435. 


N.Y.—Polin v. Kaplan, 177 N.E. 833, 
257 N.Y. 277; Krause v. Sander, 122 
N.Y.S. 54, 66 Misc. 601 [aff 127 N.Y.S. 
1128, 143 App.Div. 941]. 


Eng.—Amalgamated Carpenters, 
etce., Soe. v. Braithwaite, [1922] 2 A. 
C. 440; Ashley v. General Union of 
Operative Carpenters and _ Joiners, 
[1921] 2 Ch. 399; Wolstenholme yv. 
Amalgamated Musicians’ 
[1920] 2 Ch. 388. 


Austr.—Amalgamated Society of 
Eaeancets v. Smith, 16 Austr.C.L.R. 
37. 


{a] False accusation of officers.— 
Charges filed against a member of a 
trade union, that he wrongfully 
brought action against members of 
the general executive board and 
wrongfully and unjustly accused 
them through false statements and 
gross misrepresentations, charge an 
offense under the section of the con- 
stitution providing that charges 
might be filed for slandering any of- 
ficer or member of an association or 
for gross misrepresentations causing 
dissension. Hall v. Morrin, (Mo.App.) 
293 S.W. 435. 


[b] Bringing union into discredit. 
—A branch committee of a trade un- 
ion had power under its rules to ex- 
pel any member for conduct bringing 
the union into discredit. A member 
of the branch wrote to the head office 
alleging irregularities on_the part of 
the branch committee. On being re- 
quired to attend a meeting of the com- 
mittee, he maintained that he did not 
intend to cast any reflection on the 
committee, and offered to write to the 
head office to that effect. He failed to 
keep his promise, and ultimately a 
resolution was passed expelling him 
from the union. Plaintiff claimed a 
declaration that the resolution was 
ultra vires and void. It was held, 
that the action of the committee was 
amply justified under the circum- 
stances, and that the action must be 
dismissed with costs. Wolstenholme 
v. Amalgamated Musicians’ Union, 
[1920] 2 Ch. 388. 


[ec] Circulatien of pamphlets.— 
Under Grand International Brother- 
hood of Locomotive Engineers Const. 
§ 92, providing that all divisions or 
members are prohibited from issuing 
circulars relative to Brotherhood 
business, two members of a subordi- 
nate division of the Brotherhood, who 
circulated a pamphlet alleging that 
rejection by the Brotherhood of a 
claim by one of them was corrupt, 
were legally expellable by the Broth- 


Union, 


erhood. Love vy. Grand International 

Division of Brotherhood of Locomo- 

ihe Engineers, 215 S.W. 602, 139 Ark. 
oO. 


[d] Expellable acts must be clear- 
ly expressed.—The rule of a trade un- 
ion, imposing the penalty of expul- 
sion on any member who by communi- 
cation to railroad officials or others 
interfered with a grievance in the 
hands of a committee, will not be 
construed to prohibit a member from 
seeking redress in the courts, since 
the language does not suggest that 
it had reference to legal proceedings, 
and an intention to deny access to the 
courts will not be presumed, but, if it 
be enforceable at all, must be unmis- 
takably expressed. Burke v. Monu- 
mental Division, No. 52, Brotherhood 
of Locomotive Engineers, 273 F. 707. 


fe] Procuring admission on forged 
certificate.—Under a constitution, au- 
thorizing expulsion for strike break- 
ing, embezzling money from a union, 
etc., and such other acts which tend 
to injure the members or the interna- 
tional union, and permitting any per- 
son to become a member who proved 
himself a brewer of honorable char- 
acter, who had taken out his first or 
second citizenship papers, it is a 
ground for expulsion that a member 
procured his admission by a forged 
certificate and false representations, 
such acts tending to injure the mem- 
bership or the union. Krause v. 
Sander, 122 N.Y.S. 54, 66 Misc. 601 [aff 
127. N.Y.S. 1128, 148 App.Div. 941]. 


{f] Working on copartnership or 
premium bonus system.—Respond- 
ents, who were members of the appel- 
lant unions, were employed by a firm 
which paid the full trade union rate 
of wages to all its employees, and 
they also participated in a profit-shar- 
ing scheme, instituted by the firm in 
1909, under which employees of a cer- 
tain age, and possessing certain qual- 
ifications, received ‘‘partnership cer- 
tificates,” “which entitled them _ to 
share in the profits of the business, in 
return for which they undertook to 
give service, and to further the inter- 
ests of the firm. The scheme was in- 
dependent of output and of the qual- 
ity of the work done, and did not of- 
fer any inducement to the employees 
to invest the benefits received under 
it in shares in the company, but some 
of the employees did so, instead of 
taking the amount in cash. It was 
held that by participating in the 
scheme respondents were not break- 
ing rules which forbade: First, “work- 
ing on a copartnership system when 
such system makes provision for the 
operatives holding only a minority 
of shares in the concern’; second, 
“working on the premium bonus sys- 
tem.” Amalgamated Carpenters, etc., 
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tendered by a member prevents expulsion of such 
member for nonpayment ;‘® 
may provide that the nonpayment of a fine assessed 
against a member constitutes a ground for suspen- 
sion or expufsion,’* the nonpayment of a fine un- 
lawfully assessed does not authorize such expul- 
Under a rule making a ground for expul- 
sion the bringing of a suit by a member in connec- 
tion with the internal affairs of the union before 
he has exhausted his remedies within the union, such 
internal remedy must actually exist before a mem- 
ber can be expelled for bringing a suit without first 
resorting to such remedy.7® 
against officers of a union for the restoration of mis- 
appropriated funds is not a violation of a constitu- 
tional provision for an appeal within the union from 


and, while the union 


Bringing an action 


Soc. v. Braithwaite, [1922] 2 A.C. 
440; Ashley v. General Union of Op- 
erative Carpenters and Joiners, [1921] 
2 Eee o os 


69. Sweetman v. Barrows, 161 N. 
EH. 272, 2638 Mass. 349, 62 A.L.R. 311, 


Implied grounds see infra § 51. 


70. Otto v. Journeymen Tailors’ 
Protective & Benevolent Union, 17 P. 
217, 75 Cal. 308, 7 Am.S.R. 156. 


71. Taylor v. Wallace, (Ind.App.) 
165 N.E. 77; Ryan v. Wallace, (Ind. 
App.) 165 N.E. 77; Rother v. Wallace, 
(Ind.App.) 165 N.E. 77; Martin v. 
Wallace, (Ind.App.) 165 N.E. 77; Mc- 
Ginnis v. Wallace, (Ind.App.) 165 N.E. 
77; Alley v. Wallace, (Ind.App.) 165 
N.E. 76; Abdon v. Wallace, (Ind.App.) 
165 N.E. 68 [foll Abdon v. Wallace, 
(Ind.App.) 165 N.E. 76]. See Con- 
tracts § 533. 


72. Abdon vy. Wallace, (Ind.App.) 
165 N.E. 68. 


- 73. Taylor v. Wallace, (Ind.App.) 
165 N.E. 77; Ryan v. Wallace, (Ind. 
App.) 165 N.E. 77; Rother v. Wallace, 
(Ind.App.) 165 N.E. 77; Martin v. 
Wallace, (Ind.App.) 165 N.E. 77; Mc- 
Ginnis v. Wallace, (Ind.App.) 165 N. 
EK. 77; Alley v. Wallace, (Ind.App.) 
165 N.E. 76; Abdon v. Wallace, (Ind. 
App.) 165 N.E. 68 [foll Abdon v. Wal- 
lace, (Ind.App.) 165 N.E. 76]. f 


74 Sweetman v. Barrows, 161 N.E. 
272, 263 Mass, 349, 62 A.L.R. 311. 


75. Sweetman v. Barrows, supra. 
76 Sweetman v. Barrows, supra. 
77. McCantz v. Brotherhood of 


Painters, Decorators & Paperhangers 
of America, (Tex.Civ.App.) 13 S.W. 
(2d) 902. 


73. McCantz vy. Brotherhood of 
Painters, Decorators & Paperhangers 
of America, supra. 


79. Burke v. Monumental Division, 
No. 52, Brotherhood of Locomotive 
Engineers, 273 F. 707. 


[a] .Internal redress unavailable. 
—A trade union rule, prohibiting re- 
sort to the courts in any controversy 
arising within the organization for 
which the laws of the union provide 
a means of settlement, without hav- 
ing previously exhausted all remedies" 
within the brotherhood, does not pro- 
hibit a member from seeking to en- 
join a strike which he contended was 
called by the union officials without 
authority, where the strike was to 
begin within a few days, and the only 
redress within the brotherhood was 
by appeal to the next convention, 
which would not meet for fourteen 
months. Burke vy. Monumental Di- 
vision, No. 52, Brotherhood of Loco- 
motive Engineers, 273 F. 707. 
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decision of the union’s officers.8° That false state- 
ments, accusing officers of the union, in violation 
of the union’s laws, appeared in a petition filed in 
court does not constitute. a defense to suspension 
proceedings against the member making such false 
statements.*1 


[§ 51] ce. Implied Grounds. Even though there 
be no express provision for expulsion, it may, never- 
theless, be had if a member has been guilty of some 
‘infamous offense,*? or has done some act tending 
to the destruction of the union,®*? or which clearly 
violates the fundamental objects of the union and, 
if persisted in, would thwart those objects or bring 
the union into disrepute.*+ Similarly, expulsion may 
be enforced for a gross breach of a member’s in- 
herent obligation to support the union,®® or for acts 
against the best interests of his fellow employees.*® 
Expulsion is justified where it appears that the mem- 
ber expelled secured admission by falsely represent- 
ing that he possessed the qualifications therefor,*? 
or where he persists in retaining membership after 
his disqualification has been established.** Merely 
circulating a manifesto criticizing the management 
and inviting members to attend a meeting for. dis- 
cussing the interests of the union will not justify 
expulsion.8® Giving testimony, before a government 
commission, which was truthful in fact, but displeas- 
ing to an officer of the union, is no ground for ex- 
pulsion of a member from such union.?° For a mem- 
ber to declare, at a time when a strike of the union 
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[§§ 


was being discussed and just prior to the declara- 
tion of war between the United States and Germany, 
that his first allegiance was to his country, was no 
sufficient ground for expulsion.®°* 


Parol evidence is admissible in a suit against a 
labor union to show a long established usage to 
punish an offense charged against a member.°? 


[§ 52] 5. Procedure—a. In General. In disci- 
plining a member by imposing on him a fine or pen- 
alty,9? or ordering his suspension or expulsion,°* 
the procedure provided by the union’s constitution 
and by-laws must be followed,®® unless waived.®® It 
is generally the rule that the imposition of a fine 
or penalty or the suspension or expulsion of a mem- 
ber can be ordered only by the appropriate officers 
or board of the union,®? after a trial or hearing®$ 
of the charges®® on notice.t' In the absence of any 
specific provision in the laws of an association of 
unions governing the procedure to be followed in 
the trial of a member of a subordinate union by a 
tribunal of the association, it is within the powers 
of such tribunal to adopt a fair method of procedure,’ 
even though it does not conform to that governing 
trials before subordinate bodies.® 


[§ 53] b. Charges. Disciplinary proceedings to 
fine* or suspend or expel® a member of a union must 
generally be based on charges made and delivered 
to the accused member.* Under the laws of some 
unions the charges must be in writing.* The charges 


80. Polin v. Kaplan, 177 N.E. 833, 
257 N.Y. 277; Polin v. Kaplan, 238 
N.Y.S. 460, 185 Misc. 828 (suit 
brought involves questions beyond 
jurisdiction of the union’s appellate 
tribunal). 


81. Hall v. Morrin, (Mo.App.) 293 
S.W. 435. 
[a] Reason for rule.—‘‘While it is 


doubtless true that such averments in 
plaintiff's petition were privileged in 
law, in that they could not have been 
made the basis of an action against 
him for libel, the constitution, for the 
alleged violation of the provisions of 
which he was tried, having been as- 
sented to by him as a member of the 
International Association, was bind- 
ing on him as a contract, and he there- 
fore is in no position to complain that 
such provision was unreasonable as 
being in contravention of what might 
otherwise have been regarded as his 
common rights.” Hall v. Morrin, (Mo. 
App.) 293 S.W. 435, 439. 


82. Weiss v. Musical Mut. Protec- 
tive Union, 42 A. 118, 189 Pa. 446, 69 
Am.S.R. 820. 


83. Weiss v. Musical Mut. Protec- 
tive Union, supra. 


84. Otto v. Journeymen Tailors’ 
Protective & Benevolent Union, 17 P. 
217, 75 Cal. 308, 7 Am.S.R. 156. 


85. Polin v. Kaplan, 177 N.E. 833, 
257 N.Y. 277. 


86. Clark v. Morgan, 171 N.E. 278, 
271 Mass. 164. 


[a] Failure to give notice of em- 
ployment outside district is an of- 
fense which may be punished. Clark 
We yee 171 N.E. 278, 271 Mass. 
164. 

87. Beesley v. Chicago Journey- 
men Plumbers’ Protective Assoc., 44 
Ill.App. 278; Krause v. Sander, 122 


1128, 143 App.Div. 941]. 


88. Beesley v. Chicago Journey- 
men Plumbers’ Protective, etc., Assoc., 
44 Tll.App. 278. 


89. Weiss v. Musical Mut. Pro- 
tective Union, 42 A, 118, 189 Pa. 446, 
69 Am.S.R. 820. 


90. Taylor v. Wallace, (Ind.App.) 
165 N.E. 77; Ryan v. Wallace, (Ind. 
App.) 165 N.E. 77; Rother v. Wallace, 
(Ind.App.) 165 N.E. 77; Martin v. 
Wallace, (Ind.App.) 165 N.E. 77; Mc- 
Ginnis v. Wallace, (Ind.App.) 165 N. 
E. 77; Alley v. Wallace, (Ind.App.) 
165 N.E. 76; Abdon v. Wallace, (Ind. 
App.) 165 N.E. 68 [foll Abdon vy. Wal- 
lace, (Ind.App.) 165 N.E. 76]. 


91. Grand International Brother- 
hood of Locomotive Engineers v. 
Green, 98 So. 569, 210 Ala. 496 [error 
dism 44 S.Ct. 636, 265 U.S. 576, 68 L. 
Ed. 1187]. 


92. Clark v. Morgan, 171 N.E. 278, 
271 Mass. 164. 


93. See supra § 48. 
94. See supra § 49. 


95. La.—Monroe v. Colored Screw- 
men’s Ben. Ass’n No. 1 of Louisiana, 
66 So. 260, 185 La. 893. 


Mass.—Walsh v. Reardon, 174 N.E. 
912; 274 Mass. 530. 


se A= a v. Morrin, (App.) 293 S. 


Nev.—Johnson v. International of 
United Brotherhood of Carpenters 
and Joiners of America, Local Union 
No. 971, 288 P. 170, 52 Nev. 400. 


N.Y.—Jose v. Savage, 205 N.Y-.S. 
6, 123 Misc. 283; Krause v. Sander, 
122 N.Y.S. 54, 66 Misc. 601 [aff 127 N. 
Y.S. 1128, 143 App.Div. 941]; Stenzel 
v. Cavanaugh, 189 N.Y.S, 883; Fuerst 
v. Musical Mut. Protective Union, 95 


N.Y.S. 54, 66 Misc. 601 [aff 127 N.Y.S.I N.Y.S,. 155. 


96. Monroe vy. Colored Screwmen’s 
Ben. Ass’n No. 1 of Louisiana, 66 So. 
260, 135 La. 893; Stenzel v. Cava- 
naugh, 189 N.Y.S. 883. 


Waiver of defects see infra § 56. 


wd See infra § 55 text and note 


98. Trial or hearing see infra § 55. 
99. Charges see infra § 53. 
1. . Notice see infra § 54. 


2 Love v. Grand International Di- 
vision of Brotherhood of Locomotive 
Engineers, 215 S.W. 602, 139 Ark. 375. 


_& Love v. Grand International Di- 
vision of Brotherhood of Locomotive 
Engineers, supra. 


[a]. Committee investigation.—The 
Grand International Division of 
Brotherhood of Locomotive Engineers 
had a right to delegate to a commit- 
tee investigation of charges warrant- 
ing expulsion against two members 
of a subordinate division. Love v. 
Grand International Division of 
Brotherhood of Locomotive Engi- 
neers, 215 S.W. 602, 139 Ark? 375. 


4 Fuerst v. Musical Mut. Protec- 
tive Union, $5 N.Y.S. 155. 


5. Hall v. Morrin, (Mo.App.) 293 
S.W. 435. . ‘ sagen 


6. McConville v. Milk Wagon Driv- 
ers’ Union, 289 P. 852, 2106 Cal.App. 


7. U.S. Burke v. Monumental Di- 
vision, No. 52, Brotherhood of Loco- 
motive Engineers, 273 EF. T0T. . 


Cal.—McConville v. Milk Wagon 
Drivers’ Union, 289 P. 852, 106 Cal. 
App. 696. 


Ga.—HolImes v. Brown, 91 S.E. 
146 Ga. 402. is 


Nev.—Johnson v. Internationa 
United Brotherhood of Carpenvene 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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must state an offense, punishable under the laws of 
the union,® and be sufficiently definite® to enable 
the member to prepare for his defense.?° 
charges in writing are required, an expulsion cannot 
be based on matters not contained in the charges.1+ 


—[§ 54] c. Notice. An accused member cannot be 
summarily suspended or expelled,!? but is entitled 
to reasonable notice!? of the charges against him,?* 
although there is no provision therefor in the by-laws 


and Joiners of America, Local Un- 
ion No. 971, 288 P. 170, 52 Nev. 400. 


N.Y¥.—Simons v. Berry, 148 N.E. 
636, 240 N.Y. 463; Stenzel vy. Cava- 
naugh, 189 N.Y.S. 883. 


8. Love v. Grand International Di- 
vision of Brotherhood of Locomotive 
Engineers, 215 S.W. 602, 139 Ark. 375; 
Hall v. Morrin, (Mo.App.) 293 S.W. 
435; Johnson v. International of Unit- 
ed Brotherhood of Carpenters and 
Joiners of America, Local Union No. 
971, 288 P. 170, 52 Nev. 400. 


[a] Charges insufficient.—A writ- 
ten charge against an expelled mem- 
ber of a brotherhood of carpenters 
and joiners did not charge the of- 
fense under the constitution of the 
association as required thereby. 
Johnson v. International of United 
Brotherhood of Carpenters and Join- 
ers of America, Local Union No. 971, 
288 P. 170, 52 Nev. 400. 


Grounds for suspension or expul- 
sion see supra §§ 50, 51. 


9. Love v. Grand International Di- 
vision of Brotherhood of Locomotive 
Engineers, 215 S.W. 602, 139 Ark. 375; 
Johnson v. International of United 


Brotherhood of Carpenters and Join-- 


ers of America, Local Union No. 971, 
288 P. 170, 52 Nev. 400. 


[a] Charges sufficiently definite to 
state offense.—A charge that mem- 
bers of the Grand International Broth- 
erhood of Locomotive Engineers ex- 
pelled from the order had circulated 
a petition relative to the conduct of a 
subordinate division, the grand chief 
engineer, and a convention, in rela- 
tion to the claim of one of them con- 
cerning violation of contract between 
a railroad and the order, is sufficient- 
ly definite to bring it under a statute 
of the order authorizing expulsion. 
Love v. Grand International Division 
of Brotherhood of Locomotive En- 
gineers, 215 S.W. 602, 139 Ark. 375. 


10., Hall v. Morrin, (Mo.App.) 293 
Sow. 4385. 


[a] Definitions of charges.—A 
charge that a member of a trade un- 
jon wrongfully and unjustly accused 
its officers through false statements 
and gross misrepresentations, con- 
trary to the association’s constitution, 
is sufficiently specific and definite to 
advise a member of their nature and 
to enable him to make a defense. 


Hall v. Morrin, (Mo.App.) 293 S.W. 
435. 
11. Burke v. Monumental Division, 


No. 52, Brotherhood of Locomotive 
‘Engineers, 273 F. 707. 


[a] hus, where the only charge 
presented against the member of a 
trade union was that he had resorted 
to the courts to prevent a strike called 
by the head of the union, which under 
the rules was not a sufficient ground 
for expulsion, the expulsion cannot 
be sustained on the ground that the 
member had co6perated with the em- 
ployer in bringing such suit, in view 
of the union rule that the charges 
on which the member was brought 
to trial must be in writing. Burke v. 
‘Monumental Division, No. 52, Broth- 
erhood of Locomotive Engineers, 273 
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Where 


F. 707. 


12. Necessity for trial or hearing 
see infra § 55. 


13. Lysaght v. St. Louis Operative 
Stonemasons’ Assoc., 55 Mo.App. 538; 
Peo. v. Independent Dock Builders’ 
Benevolent Union of Greater New 
York and Vicinity, 149 N.Y.S. 774, 164 
App.Div. 271; Peo. v. Independent 
Dock Builders’ Benevolent Union of 
Greater New York and Vicinity, 149 
N.Y.S. 771, 164 App.Div. 267; Krause 
v. Sander, 122 N.Y.S. 54, 66 Misc. 601 
[aff 127 N.Y.S. 1128, 143 App.Div. 


941]; Cotton Jammers’, etc., Assoc. 
v. Taylor, 56 S.W. 553, 23 Tex.Civ. 
App. 367; Pratt v. Amalgamated 


Ass’n of Street & Electric Railway 
Employees of America, 167 P. 830, 50 
Utah 472. See Simons v. Berry, 148 
N.E. 636, 240 N.Y. 463 (denial of priv- 
ileges of membership without formal 
expulsion). 


14. See supra § 53. 


15. Lysaght v. St. Louis Operative 
Stonemasons’ Assoc., 55 Mo.App. 538; 
Cotton Jammers’, etc., Assoc. v. Tay- 
lor, 56 S.W..558, 23 Tex.Civ.App. 367. 


16. Peo. v. New York Benev. Soc., 
3 Hun (N.Y.) 361, 6 Thomps.&C. 85. 


ja] Sufficiency of notice.—(1) 
Where the by-laws provide that a 
copy of the charges shall be served 
on accused, and that the member pre- 
ferring them shali appear personally 
to make proof thereof, strict compli- 
ance therewith is essential to the 
validity of the expulsion of a member. 
Peo. v. Musical Mut. Protective Un- 
Ton.23) No. 129-108 N.Y.) LOL; Peo. 
v. Musical Mut. Protective Union, 47 
Hun (N.Y.) 273. (2) And in such a 
case a notice to appear before the 
tribunal and show cause why he 
should not be expelled for violating 
a seetion of the by-laws providing for 
expulsion for certain causes therein 
specified is not a sufficient compli- 
ance with the law requiring service 
of a copy of the charges. Peo. v. Mu- 
sical Mut. Protective Union, supra; 
Peo. v. Musical Mut. Protective Un- 
ion, supra; Weiss v. Musical Mut. 
Protective Union, 42 A. 118, 189 Pa. 
446, 69 Am.S.R. 820. 


17. Gilmore v. Palmer, 179 N.Y.S. 
1, 109 Misc. 552. 


18. . Ga.—Holmes v. Brown, 91 S.E. 
408, 146 Ga. 402. 


Ill.—Hatch v. Grand Lodge, Broth- 
erhood of Railroad Trainmen, 233 Ill. 
App. 495. 


Mo.—Lysaght v. St. Louis Opera- 
tive Stonemasons’ Assoc., 55 Mo.App. 
538. 


Nev.—Johnson v. International of 
United Brotherhood of _ Carpenters 
and Joiners of America, Local Union 
No. 971, 288 P. 170, 52 Nev. 400. 


N.Y.—Rodier v. Huddell, 250 N.Y.S. 
336, 232 App.Div. 531; Kunze v. Web- 
er, 188 N.Y.S. 644, 197 App.Div. 319; 
Kehoe v. Leonard, 163 N.Y.S. 357, 176 
App.Div. 626; People ex rel. Mulhern 
v. Independent Dock Builders’ Benev- 
olent Union of Greater New York and 
Vicinity, 149 N.Y.S. 774, 164 App.Div. 
271; People ex rel. Holmstrom v. In- 
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of the union.t® A law of the union requiring notice 
to appear and show cause to be given must be com- 
plied with or the expulsion is illegal.1¢ 


[§ 55] d. Trial or Hearing. An accused member 
of a trade union cannot be summarily fined, sus- 
pended, or expelled.17 
ished he must be given an opportunity to be heard 
in his defense,'® that is to say, he is entitled to a 
trial or hearing’® on the charges made against 


Before he may be thus pun- 


dependent Dock Builders’ Benevolent 
Union of Greater New York and 
Vicinity, 149 N.Y.S. 771, 164 App.Div. 
267; Krause v. Sander, 122 N.Y.S. 
54, 66 Misc. 601 [aff 127 N.Y.S. 1128, 
143 App.Div. 941]; Brickiayers’, 
Plasterers’ & Stonemasons’ Union v. 
Bowen, 183 N.Y.S. 855 [aff 189 N.Y.S. 
938]; Neal v. Hutcheson, 160 N.Y.S. 
1007. See Simons v. Berry, 148 N.E. 
636, 240 N.Y. 463 (denial of privileges 
of membership without formai ex- 
pulsion). 


Tex.—Cotton Jammers’, etc., Assoc. 
v. Taylor, 56 S.W. 5538, 23 Tex.Civ. 
App. 367. 


Utah.—Praitt Vv. Amalgamated 
Ass’n of Street and Electric Railway 
Employees of America, 167 P. 830, 50 
Utah 472. 


Eng.—Luby v. Warwickshire Min- 
ers Association, [1912] 2 Ch. 371. 


[a] Failure to afford member trial 
as guaranteed by association’s con- 
stitution and laws renders expulsion 
proceedings void. Johnson v. Inter- 
national of United Brotherhood of 
Carpenters and Joiners of America, 
Local Union No. 971, 288 P. 170, 52 
Nev. 400. 


[b] Incorporated union.—A mem- 
ber of the Brotherhood of Railroad 
Trainmen cannot be expelled for a 
violation of its constitution by en- 
gaging in an unauthorized strike un- 
less he has been tried and convicted. 
Hatch v. Grand Lodge, Brotherhood 
of Railroad Trainmen, 233 I11.App. 
495 (being a corporate body, expul- 
sion must be proved by records of 
the order, and where no showing was 
made of a trial and conviction, there 
was no valid expulsion). 


19. People v. Independent Dock 
Builders’ Benevolent Union of Great- 
er New York and Vicinity, 149 N.Y.S. 
774, 164 App.Div. 271; People v. In- 
dependent Dock Builders’ Benevolent 
Union of Greater New York and 
Vicinity, 149 N.Y.S. 771, 164 App. 
Div. 267; Gilmore v. Palmer, 179 N.Y. 
S. 1, 109 Misc. 552; Fuerst v. Musical 
Mut. Protective Union, 95 N.Y.S. 155. 


[a] Approving action of board 
without hearing.—Under a by-law of 
an incorporated labor union, provid- 
ing that any member should be sub- 
ject to forfeiture of his membership, 
or to any action the body might see 
fit to take, after a trial before the 
executive board, or the body in ses- 
sion, where, after a mentrber was 
found guilty of charges against him 
by the executive board, he was ex- 
cluded from a meeting of the union 
without any action having been taken 
by the corporation, but subsequently, 
and after the institution of mandamus 
to compel reinstatement, the corpora- 
tion, at a meeting at which he was 
not present, without any notice to 
him, voted to approve the minutes 
and findings of the executive board, 
and to expel the member from the 
union, his expulsion was illegal, as 
he was entitled to be heard on the 
question whether the action of the 
executive board should be affirmed 
and what punishment should be in- 
flicted. People v. Independent Dock 
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him,?° even though the laws of the union make no pro- 
vision therefor;21 and this is particularly true where 
A provision of the 
constitution or by-laws of a union providing for the 
suspension or expulsion of a member without hearing 
The trial or hearing must be fairly 
and impartially conducted,?* by and before the offi- 
cers or board empowered,?® or having jurisdiction 


property rights are involved.?? 


is invalid.?3 


TRADE UNIONS — 


referred.7® 


of the particular charge,”® the suspension of a mem- 


Builders’ Benevolent Union of Great- 

er New York and Vicinity, 149 N.Y.S. 
771, 164 App.Div. 267 [foll People v. 
Independent Dock Builders’ Benevo- 

lent Union of Greater New York and 

Dane 149 N.Y.S. 774, 164 App.Div. 
71]. 


20. Charges see supra § 53. 


21. Lysaght v. St. Louis Operative 
Stonemasons’ Assoc., 55 Mo.App. 538; 
Cotton Jammers’, etc., Assoc. v. Tay- 
lor, 56 S.W. 553, 23 Tex.Civ.App. 367. 


22. Rodier v. Huddell, 250 N.Y.S. 
336, 232 App.Div. 531; Neal v. Hutche- 
son, 160 N.Y.S. 1007. 


23. Gilmore v. Palmer, 179 N.Y.S. 
1, 109 Misc. 552; Bricklayers’, Plas- 
terers’ & Stonemasons’ Union v. 
Bowen, 183 N.Y.S. 855 [aff 189 N.Y.S. 
938]; Neal v. Hutcheson, 160 N.Y.S. 
1007; Cotton Jammers’, etc., Assoc. 
v. Taylor, 56 S.W. 553, 23 Tex.Civ.App. 
867. But see People ex rel. Schults 
v. Love, 192 N.Y.S. 354, 199 App.Div. 
815 (a labor union, as a voluntary un- 
incorporated association, may provide 
for the suspension or expulsion of a 
member by summary action without 
formal trial, and where there is a 
formal trial, a majority vote shall be 
sufficient to convict, and may leave 
the punishment to the discretion of 
the president). 


[a] Reason for rule.—Confisca- 
tory by-laws have always been held 
to be against public policy. Neal v. 
Hutcheson, 160 N.Y.S. 1007. 


. [bo] Whus a trade union rule that 
“any member of the order advocating 
its disruption, or the withdrawal of 
any local or other assembly, shall by 
that act stand expelled from the or- 
der,” and that “the general executive 
board shall enforce this provision 
upon proof satisfactory of said of- 
fense . .'. subject to appeal to 
the general assembly,’ was invalid, 
and all proceedings taken under it 
were a nullity, as it provided for sum- 
mary expulsion without notice, trial, 
preferment of written charges, or 
hearing. Gilmore v. Palmer, 179 N.Y. 
S. 1, 109 Mise. 552. 


24. Local No. 7 of Bricklayers’, 
Masons’ & Plasterers’ International 
Union of America v. Bowen, 278 F. 
271; Hall v. Morrin, (Mo.App.) 293 
S.W. 435; Schouten vy. Alpine, 187 N. 
Y.S. 380, 77 Mise. 19 [aff 140 N.Y.S. 
1144, 155 App.Div. 922 (rev on other 
grounds 109 N.E. 244, 215 N.Y. 225)]; 
Krause v. Sander, 122 N.Y.S. 54, 66 
Mise. 601 [aff 127 N.Y.S. 1128, 148 
App.Div. 941]; Stenzel v. Cavanaugh, 
189 N.Y.S. 8838. 


25. Love v. Grand International 
Division of Brotherhood of Locomo- 
tive Engineers, 215 S.W. 602, 139 Ark. 
875; Walsh v. Reardon, 174 N.E. 913, 
274 Mass. 520; Werner vy. Weber, 188 
N.Y.S. 648, 197 App.Div. 326; Kunze 
v. Weber, 188 N.Y.S. 644, 197 App.Div. 
819; People v. Independent Dock 
Builders’ Benevolent Union of Great- 
er New York and Vicinity, 149 N.Y.S. 
774, 164 App Div. 271; People v. In- 
dependent Doek Builders’ Benevolent 
Union of Greater New York and 


— 


Vicinity, 149 N.Y.S. 771, 164 App.Div. 
267; Jose v. Savage, 205 N.Y.S. 6, 
123 Misc. 283; Krause v. Sander, 122 
N.Y.S. 54, 66 Misc. 601 [aff 127 N.Y.S. 
1128, 143 App.Div. 941]. \ 


[a] Power of tribunal of associa- 
tion of unions.—Grand International 
Brotherhood of Locomotive Engineers 
Const. § 3 invests the Grand Interna- 
tional Division with original jurisdic- 
tion to expel members of subordinate 
divisions on its own motion, and not 
with -appellate jurisdiction only. 
Love v. Grand International Division 
of Brotherhood of Locomotive En- 
gineers, 215 S.W. 602, 139 Ark. 375. 


[b] Emergency powers of presi- 
dent construed.—Where the power to 
expel members of a federation’ of 
trade unions was given to the execu- 
tive board, and not to the president, 
but the president was given power to 
act_in emergencies, the president can- 
not expel members under his emer- 
gency powers, which will be con- 
strued only to include such powers 
as are necessary to preserve the stat- 
us quo or to protect the federation 
until action can be taken by the coun- 
cil or by the convention. Kunze v. 
Rubi oc 188 N.Y.S. 644, 1937 App.Div. 


[ce] Tegally constituted board.— 
Under labor union by-laws, providing 
for a trial committee to be elected 
at the first meeting in July, the com- 
mittee, three of whose members were 
not so elected, but sat as successors 
of delegates whose terms had expired, 
had no valid existence, and it was 
without authority to discipline mem- 
bers. Jose v. Savage, 205 N.Y.S. 6, 
123 Misc. 283. 


[d] Vote necessary to convict.— 
While two-thirds of all the mem- 
bers of a board or committee of defi- 
nite size are required to vote in order 
to determine a question, under the 
constitution of a brewers’ union, an 
unincorporated association requiring 
the act to be by a two-thirds vote if 
the committee or board consists of 
a definite number acting by delegat- 
ed powers, where a question is to be 
decided by an indefinite number ex- 
ercising original power as by the 
members of the association, two- 
thirds of those participating in the 
election is sufficient. Krause v. San- 
der, 122 N.Y.S. 54, 66 Misc. 691 [aff 
127 N.Y.S. 1128, 143 App.Div. 941]. 


[e] Resolution violating by-law. 
—A by-law of an incorporated labor 
union, providing that any member 
should be subject to forfeiture of his 
membership or to any action the body 
might see fit to take, after a fair trial 
before the executive board or the 
body in session, reserved to the corpo- 
ration the power to pronounce judg- 
ment approving the finding and to fix 
the punishment or penalty after the 
trial before the board, or before the 
members of the corporation, and a 
member could not be disciplined ex- 
cept by the body itself; and, hence, 
a resolution that certain charges 
against a member be brought before 
the executive board was a nullity, so 
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ber by a board having no jurisdiction under the un- 
ion’s laws being void.27 Where required by the laws 
of the union, the accused member must be.given an 
opportunity to challenge the members of the com- 
mittee to whom the™trial of the charges has been 
Although the trial or hearing must be 
conducted in conformity with the laws of the un- 
ion,?® it need not be conducted in conformity with 


far as it provided that the action of 
the executive board should be final. 
People v. Independent Dock Builders’ 
Benevolent Union of Greater New 
York and Vicinity, 149 N.Y.S. 774, 164 
App.Div. 271; People v. Independent 
Dock Builders’ Benevolent Union of 
Greater New York and Vicinity, 149 
N.Y.S. 771, 164 App.Div. 267. 


26. Drazen v. Curby, 158 N.Y.S. 
507, 172 App.Div. 417. 


[a] Brade rule or constitutional 
violations.—Plaintiff was a member 
of a local union affiliated with the 
United Brotherhood of Carpenters 
and Joiners of America, which, with 
the other unions, was represented in 
a joint district council subsidiary to 
the general organization and having 
power to adopt trade rules, which on 
approval by the local unions governed 
members within the council’s juris- 
diction. The constitution declared 
the objects of the brotherhood to be 
the cultivation of the feeling of 
friendship among the craft and the 
assisting of each other to secure em- 
ployment, and that any member en- 
deavoring to create dissension or 
working against the interest of the 
brotherhood should be expelled, etc., 
dividing complaints against members 
into two classes, those charging vio- 
lation of trade rules, triable before a 
court appointed by the district coun- 
cil, with an ultimate appeal to the 
general executive board, and those in- 
volving a violation of the general con- 
stitution, triable by a trial committee 
of the local union on specific written 
charges, whose decision was ulti- 
mately appealable to the brotherhood 
convention. It was held that the of- 
fense charged was not a violation of 
trade rules, but a violation of the 
general constitution within the juris- 
diction of the loeal union, so that the 
member’s action to compel reinstate- 
ment and for damages would be dis- 
missed. Drazen v. Curby, 158 N.Y.S. 
507, 172 App.Div. 417. 


27. Walsh v. Reardon, 174 N.E. 
912, 274 Mass. 530; Werner v. Weber, 
188 N.Y.S. 648, 197 App.Div. 326. 


[a] Appellate body (1) empow- 
ered to consider appeals from orders 
of suspension or expulsion, and hav- 
ing no original trial jurisdiction, can- 
not suspend a member in an original 
proceeding. Walsh yv. Reardon, 174 
N.E. 912, 274 Mass. 530. (2) Where 
the rules- of a federation of trade 
unions provided that the expulsion of 
the members should first come before 
the executive council, and that an ap- 
peal therefrom might be taken to the: 
convention, an order by the president 
of the federation directing members 
to show cause before the convention 
in the first instance why they should 
not be expelled was not authorized 
by_ the rules. Werner v. Weber, 188 
N.Y.S. 648, 197 App.Div. 326. 


28. Stenzel v. Cavana 
Bint ugh, 189 N.Y. 


29. Hall v. Morrin, (Mo.App.) 293 
S.W. 435; Jose v. Savage, 
6, 123 Misc. 283. tenet pt 


. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 55-56] TRADE 
strict legal rules.*® A trial for the expulsion of a 
-member, based on charges of falsely accusing officers 

of a union, which was fairly conducted by the ap- 

propriate body in accordance with the laws of the 
union, is not rendered invalid by the presence on 
such trial body of the officers so accused.?1 On the 
other hand, the presence of such officers on the trial 
board coupled with the fact that the trial was con- 
ducted by the board in a spirit of reprisal rather 
than judicial fairness, renders the judgment of such 
board void.*?, A member on trial is entitled to be 
present at the hearings,?* and confronted with the 
witnesses,** with the right to cross-examine.?® 

Hence, a trial which continues on a day as to which 

no notice was given accused is invalid,*® as is. a 

trial, the hearing of which proceeds on a day when 

accused is engaged in court, of which’the trial board 
has notice.**7 Giving the member on trial an op- 
portunity to appear on subsequent days to complete 
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his testimony will not cure the defect of the trial 
proceeding in the absence of the member who was 
absent through no culpable fault of his own.?® 


Rehearing. The rehearing of charges against a 
member cannot be had except on the reconsidera- 
tion of the order of expulsion.?® On the rehearing 
of charges the accused member is entitled to an 
observance of all the rules relating to charges and 
trial of accused members,*° unless waived,*! any re- 
hearing violating such rules being void.4? 


[$ 56] e. Waiver of Defects. The requirement of 
notice*? and delivery of written charges,** as well 
as other defects in disciplinary proceedings,*® may 
be waived by the accused member. The appearance 
of the accused member after notice of the charges 
and his participation in the proceedings without ob- 
jection constitute a waiver of the requirement for 
written charges,*® particularly where he requests no 


30. McConville v. Milk Wagon 
Drivers’ Union, 289 P. 852, 106 Cal. 
App. 696. 


31. Hall v. Morrin, (Mo.App.) 293 
S.W. 435. 


[a] Reason for rule.—‘‘Certain of 
the authorities cited by learned coun- 
sel for plaintiff declare the whole- 
some doctrine that, when the rules 
of an order permit, the persons con- 
stituting the tribunal before which 
the trial is to be had musi be such as 
have no interest in the subject-mat- 
ter. We most heartily accede to this 
statement, but, in the case at bar, un- 
der the laws of the association the 
general executive board, as_ consti- 


tuted, was the only body with orig-- 


inal jurisdiction to hear and deter- 
mine the charges lodged against 
plaintiff. If the general executive 
board was incompetent to try plain- 
tiff, then it is manifest that he could 
not have been tried at all, and he 
might, as suggested by defendants, 
have committed any offense with im- 
punity, no matter how derogatory to 
the interests of the association, so 
long as he was careful at the same 
time to include therein some slander 
against the members of the general 
executive board. Or, if the argument 
is carried to its logical conclusion and 
plaintiff's theory adopted that the 
tribunal could never be composed of 
persons having a possible interest in 
the subject-matter, in the event that 
a member of an organization should 
slander the entire membership of his 
association, no one competent to try 
him could be found and the associa- 
tion would be thus rendered utterly 
helpless to defend itself against such 
member’s attacks, no matter how 
vicious or unwarranted they might 
have been.” Hall v. Morrin, (Mo. 
App.) 293 S.W. 435, 440. 


32. Local No. 7 of Bricklayers’, 
Masons’ & Plasterers’ International 
Union of America v. Bowen, 278 F. 
271. 


[a] Thus, while there is authority 
for the proposition that members of 
an executive board, who have been 
defamed, are disqualified by a direct 
interest in the subject-matter of the 
controversy to try the defamatory 
charge, and that their judgment in 
such a proceeding would be void, such 
proposition is not declared thus 
broadly here; but it is held that, 
where the members of the board are 
involved in the inquiry, and it further 
appears that the inquiry was entered 
on by the board in a spirit of reprisal, 
rather than judicial fairness, the 
judgment is void. Local No. 7 of 


Bricklayers’, Masons’ & Plasterers’ 
International Union of America v. 
Bowen, 278 F. 271. 


33. Fales v. Musicians’ Protective 
Union, Local 198, American Federa- 
pon of Musicians, 99 A. 823, 40 R.I. 


34. Raych v. Hadida, 130 N.Y.S. 
346, 72 Mise. 469; Fales v. Musicians’ 


Protective Union, Local 198, American} 267; Raych-v. Hadida, 130 N.Y.S. 346, 


Federation of Musicians, 99 A. 823, 
40 R.I. 34. 
35. Fales v. Musicians’ Protective 


Union, Local 198, American Federa- 
tion of Musicians, supra. 


36. Fales v. Musicians’ Protective 
Union, Local 198, American Federa- 
tion of Musicians, supra. 


fa] Sunday.—Fales v. Musicians’ 
Protective Union, Local 198, American 
Fedération of Musicians, 99 A, 823, 40 
R.I. 384 (member having no reason 
to believe hearing would be held on 
Sunday). 


37. Eales v. Musicians’ Protective 
Union, Local 198, American Federa- 
tion of Musicians, supra. 


38. Fales v. Musicians’ Protective 
Union, Local 198, American Federa- 
tion of Musicians, supra. 


[a] Whus, where a labor union re- 
fused continuance of its disciplinary 
proceedings, asked for by the member 
on trial because he was in court, and 
continued hearings in his absence, 
their summons to him to appear to 
complete his testimony on an _ occa- 
sion caused by an unexpected break 
in court proceedings did not cure er- 
ror. Fales v. Musicians’ Protective 
Union, Local 198, American Federa- 
tion of Musicians, 99 A. 823, 40 R.I. 
34. 


39. 
S. 883. 


40. Stenzel v. Cavanaugh, supra. 
41. Stenzel v. Cavanaugh, supra. 
42. Stenzel vy. Cavanaugh, supra. 


43. People v. Musical Mutual Pro- 
tective Union, 23 N.E. 129, 118 N.Y. 
101; People v. Musical Protective 
Union, 47 Hun (N.Y.) 273; Weiss v. 
Musieal Mutual Protective Union, 42 
A. 118, 189 Pa. 446, 69 Am.S.R. 820. 


44. Clark v. Morgan, 171 N.E. 278, 
271 Mass. 164; People v. Musical Mu- 
tual Protective Union, 23 N.E. 129, 118 
N.Y. 101; People v. Musical Protec- 
tive Union, 47 Hun (N.Y.) 273; Weiss 
vy. Musical Mutual Protective Union, 
42 A. 118, 189 Pa. 446, 69 Am.S.R. 820. 


45. Monroe v. Colored Screwmen’s 


Stenzel v. Cavanaugh, 189 N.Y. 


Ben. Ass’n No. 1 of Louisiana, 66 So. 
260, 135 La. 898; People ex rel. 
Schults v. Love, 192 N.Y.S. 354, 199 
App.Div. 315; People v. Independent 
Dock Builders’ Benevolent Union of 
Greater New York and Vicinity, 149 
N.Y.S. 774, 164 App.Div. 271; People 
v. Independent Dock Builders’ Benev- 
olent Union of Greater New York and 
Vicinity, 149 N.Y.S. 771, 164 App.Divy., 


72 Misc. 469; Stenzel v. Cavanaugh, 
189 N.Y.S. 883; Fales v. Musicians’ 
Protective Union, Local 198, Ameri- 
can Federation of Musicians, 99 A. 
823, 40 R.1. 34. 


[a] Organization of meeting.—A 
trade union member, who made no ob- 
jection to the organization of a meet- 
ing at which he was suspended, can- 
not complain of such suspension on 
petition for writ of mandamus, on the 
ground that the election of the officers 
who presided at the trial was by 
referendum, and therefore unauthor- 
ized. People ex rel. Schults v. Love, 
192 N.Y.S. 354, 199 App.Div. 815. 


[b] Number of board members 
present.—A requirement that a trial 
board shall be composed of seven of- 
ficers or members and that five votes 
shall be needed to convict is waived 
by the member on trial failing to ob- 
ject to the continuance of his trial 
with only five present. Raych v. 
Hadida, 130 N.Y.S. 346, 72 Mise. 469 
(no ground for enjoining order de- 
priving member of use of union 
label). 


{c] Preliminary questions.—A. 
member of a labor union, by announc- 
ing on trial of charges against him 
before the executive board that he 
would proceed, waived all preliminary 
questions and submitted himself to 
the jurisdiction of the board. People 
ex rel. Mulhern v. Independent Dock 
Builders’ Benevolent Union of Great- 
er New York and Vicinity, 149 N.Y.S. 
774, 164 App.Div. 271; People ex rel. 
Holmstrom v. Independent Dock 
Builders’ Benevolent Union of Great- 
er New York and Vicinity, 149 N.Y.S. 
771, 164 App.Div. 267. 


[d] Confession of guilt.—Mem- 
bers of a labor union cannot complain 
of the failure of the union to give 
them a hearing before the grievance 
committee, to which they were en- 
titled under the constitution and by- 
laws, where they do not deny that 
they were guilty of the charge.made 
against them. Monroe v. Colored 
Screwmen’s Benev. Ass’n No. 1 of 
Louisiana, 66 So. 260, 185 La. 893. 


46. Clark v. Morgan, 171 N.B. 278, 
271 Mass. 164. 
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postponement ;** but an appearance merely for the 
purpose of objecting to the jurisdiction of the union’s 
tribunal does not constitute a waiver of the require- 
ment.*8 Attending hearing on certain days and con- 
senting to the procedure thereat does not constitute 
a waiver of irregularities in the procedure on other 
days.*® Of course, the failure to object to an ir- 
regularity in the proceedings of which the member 
on trial has no notice or knowledge cannot constitute 
a waiver thereof.°° 


[§ 57] 6. Judicial Interference®!—a. In General. 
In administering disciplinary measures a union acts 
in a quasi-judicial character,®? and, so far as it con- 
fines itself to the exercise of the powers vested in 
it,5? and acts on legal grounds®* through its ap- 
propriate tribunal,®® which proceeds in good faith,°® 
after notice and an opportunity to be heard,®’ and 
pursues the methods prescribed by its laws,°* such 
laws not being in violation of the law of the land 
or publie policy®® or in violation of any inalienable 
right of the member,*®® the judgment of the designat- 


47. McConville v. Milk Wagon 54. 
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Grounds for suspension or ex- 
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ed tribunal is conclusive.*! In such eases the courts 
will not interfere,*? except to ascertain whether or 
not the union’s proceedings were in accordance with 
the laws of the union,*® and whether or not the pro- 
ceedings were in good faith,®* or if there was any- 
thing in the proceedings in violation of the laws of 
the land,*> or contrary to natural justice.°® This 
will not prevent the courts from interfering in cases 
of expulsion for acts not expressly or impliedly made 
expellable offenses by the laws of the union.°* . The 
courts will not. sit in review of the decisions of the 
union through its officers, even though there has been 
an honest error of judgment or innocent mistake in 
drawing inferences or making observations,** and, 
in such ease, even if there has been a failure to se- 
eure all available information.*® If the union is 
unlawful as being in restraint of trade the courts 
will not interfere.‘° But, where a pecuniary or civil 
right is involved in the controversy, and the asso- 
ciation is a lawful one, the court will interfere to 
protect a member from an unlawful or arbitrary 
suspension or expulsion.*4 With respect to the 


of Street and Electric Ry. Employees 


Drivers’ Union, Local No. 226, of San 


ead 289 P. 852, 106 Cal.App. 
96. 
48. People v. Musical Mut. Protec- 


tive Union, 23 N.E. 129, 118 N.Y. 101; 
People v. Musical Mut. Protective 
Union, 47 Hun (N.Y.) 273; Weiss v. 
Musical Mut. Protective Union, 42 A. 
118, 189 Pa. 446, 69 Am.S.R. 820. 


49. Fales v. Musicians’ Protective 
Union, Local 198, American Federa- 
pee of Musicians, 99 A. 823, 40 R.I. 


50. Fales v. Musicians’ Protective 
Union, Local 198, American Federa- 
tion of Musicians, supra. 


[a] Hearing on Sunday without 
notice.—Where a labor union, in dis- 
ciplining a member, held sessions on 
Sunday without notice to him, he 
could not be expected to protest 
against something of which he had 
no notice. Fales v. Musicians’ Pro- 
tective Union, Local 198, American 


Federation of Musicians, 99 A. 823, 
40 R.I. 34. 
[b] Member requesting investiga- 


tion by other than regular board.— 
Where a labor union appointed a com- 
mittee to investigate charges against 
certain members at their request, and 
the committee recommended that the 
members be fined, the latter cannot 
complain that they were not given a 
hearing before the grievance com- 
mittee, to which they were entitled, 
under the constitution and by-laws. 
Monroe v. Colored Screwmen’s Benev. 
Ass’n No. 1 of Louisiana, 66 So. 260, 
135 La. 893. 

51. Prevention of expulsion as not 
action prohibited by statute in Eng- 
land see infra § 98 text and note 23. 


52. Otto v. Journeymen Tailors’ 
Protective & Benevolent Union, 179 P. 
217, 75 Cal. 308, 7 Am.S.R. 156; Mc- 
Conville v. Milk Wagon Drivers’ 
Union, Local No. 226, of San Francis- 
co, 289 P. 852, 106 Cal.App. 696; 
Froelich v. Musicians Mut. Ben. 
Ass’n, 93 Mo.App. 3838; Fales v. 
Musicians’ Protective Union, Local 
198, American Federation of Musi- 
cians, 99 A. 823, 40 RI. 34. 


53... Grounds for expulsion or sus- 
pension see supra § 50 

Powers of board or officers see 
supra § 35. 


pulsion see supra §§ 50, 51 
55. See supra § 55. 


56. Maclean v. Workers’ Union, 
[1929] 1 Ch. 602. See infra text and 
note 64. 


57. Notice and opportunity to be 
heard see supra § 54. 


58. Procedure in suspension or ex- 
pulsion of members see supra § 52 


59. Legality of constitution, by- 
laws, and rules see supra § 10. 


60. Rights of members see infra 
§§ 62-68. 


61. U.S.—Burke v. Monumental 
Division, No. 52, Brotherhood of Loco- 
motive Engineers, 286 F. 949 [aff 298 
F. 1019, and rev 46 S.Ct. 206, 270 U.S. 
629, 70 L.Ed. 769 (rev 300 F. 1003)]. 


Ala.—Grand International Brother- 
hood of Locomotive Engineers v. 
Green, 98 So. 569, 210 Ala. 496 [error 
dism 44 S.Ct. 686, 265 U.S. 576, 68 L. 
BEd. 1187]. 


Cal.—Otto v. Journeymen Tailors’ 
Protective & Benevolent Union, 179 P. 
217, 75.Cal. 308, 7 Am.S.R. 156; Mce- 
Conville v. Milk Wagon Drivers’ 
Union, Local No. 226, of San Franwis- 
co, 289 P. 852, 106 Cal.App. 696. 


Ill. Engel v. Walsh, 101 N.E. 222, 
258 Ill. 98, 45 L.R.A.N.S. $53 [aff 17 
Ill.App. 3]. 


Mass.—Shinsky v. Tracey, 114 N.E. 
957, 226 Mass. 21, L.R.A.1917C 1053. 


N.Y.—Polin v. Kaplan, 177 N.E. 
833,257 INS) 20%. 


Utah.—Pratt v. Amalgamated Ass’n 
of Street and HMlectric Ry. Employees 
of America, 167 P. 830, 50 Utah 472. 


[a] Hearing in accordance with 
union rules is all the accused member 
is entitled to. Pratt v. Amalgamated 
Ass’n of Street and Electric Ry. Em- 
ployees of America, 1167 P. 830, 50 
Utah 472. 

62. Ill.—Engel y. Walsh, 101 N.E. 


222, 258 Ill. 98, 45 L.R.A.N.S. 353 [aff 
170 Ill. App. 3]. 


of America, 167 P. 830, 50 Utah 472. 


Eng.—Maclean y. Workers’ Union, 
[1929] 1 Ch. 602. 


[a] Injunction will not issue to 
restrain an association from exclud- 
ing a member from membership and 
meetings. Shinsky v. Tracey, 114 N. 
aes 226 Mass. 21, L.R.A.1917C 


[b] Thus a member of a labor 
union cannot obtain relief in equity 
from an order fining him for working 
for a nonunion employer, where his 
defense was heard, and it does not 
appear that the proceedings were not 
conducted in conformity with the 
rules of the association. Engel v. 
Walsh, 101 N.E. 222, 258 Ill. 98, 45 
L.R.A.N.S. 353 [aff 170 Ill.App. 3]. 


68. McConville v. Milk Wagon 
Drivers’ Union, Local No. 226, of San 
Francisco, 289 P. 852, 106 Cal.App.. 
696; Malloy v. Carroll, 172 N.E. 790, 
272 Mass. 524; Froelich v. Musicians 
Mut. Ben. Ass’n, 93 Mo.App. 383. 


[a] Facts held not to show that 
members of cement and asphalt fin- 
ishers’ union were legally expelled 
or fined under the constitution and 
by-laws of the union. Malloy v. Car- 
roll, 172 N.E. 790, 272 Mass. 524. 


64 Otto v._ Journeymen Tailors’ 
Protective & Benevolent Union, 179 
P. 217, 75 Cal. 308, 7 Am.S.R. 156; Mc- 
Conville v. Milk Wagon Drivers’ Un- 
ion, Local No. 226, of San Francisco, 
289 P. 852, 106 Cal.App. 696; Froelich 
v. Musicians Mut. Ben. Ass’n, 93 Mo. 
App. 383. 

65. McConville v. Milk Wagon 
Drivers’ Union, Local No. 226, of San 
Francisco, 289 P. 852, 106 Cal.App. 
696; Froelich v. Musicians Mut. Ben. 
Ass’n, 983 Mo.App. 383. 

66. McConville v. Milk Wagon 
Drivers’ Union, Local No. 226, of San 
ot car iain 289 P. 852, 106 Cal.App. 


67. Polin v. Kaplan, 177 N.E. 833, 
257 NYS 277. ‘ 


68. Snay v. Lovely, (Mass.) 176 N. 


Mass.—Shinsky v. Tracey, 114 N.E,]E. 791. 


957, 226 Mass. 21, L.R.A.1917C 1053. 


Mo.—Froelich v. Musicians Mut. 
Ben. Ass’n, 98 Mo.App. 383. 


Utah.—Pratt v. Amalgamated Ass’n 


69. Snay v. Lovely, supra 


70. Froelich v. Musicians Mut. 
Ben. Assoc., 93 Mo.App. 383. 


71. U.S.—Burke v. Monumental Di- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 


merits of the charges which have resulted in suspen- 
sion or expulsion, the court is restricted to a deter- 
mination of whether there was any evidence what- 
ever to support the union in its conclusion;7? it 
may not consider the weight of such evidence,’® or 
substitute its judgment thereon for the judgment of 
the union tribunal before which the member was 
The determination of a board of the union 
as to the facts involved in the violation of a rule 
of the union is conclusive on the courts.75 
ing the expulsion of a member by a union, the court 
will ignore technicalities and not interfere because 
of a departure from form,**® unless it appears that 
the member has been denied a full opportunity to 
defend himself,’” and the organization has not exer- 
cised its powers fairly and in good faith.’§ 
validity of the suspension of a local union by its 


tried.*4 


. vision, No. 52, Brotherhood of Loco- 
motive Engineers, 286 F. 949 faff 298 
F. 1019, and rev. 46 S.Ct. 206, 270 U.S. 
629, 70 L.Ed. 769 (rev 300 F. 1003). 


Ga.—Holmes v. Brown, 91 S.E. 408, 
146 Ga. 402. 


Ind.—Gardner v. Newbert, 128 N.E. 
704, 74 Ind.App. 183. 


Mo.—Froelich v. Musicians Mut. 
Ben. Assoc., 93 Mo.App. 383. 


N.Y.—Rodier v. Huddell, 250 N.Y.S. 
336, 232 App.Div. 531. 


Tex.—McCantz v. Brotherhood of 
Painters, Decorators, and Paperhang- 
ers of America, (Civ.App.) 13 S.W. 
(2d) 902. 


[a] Loss of wages from inability 
to secure work is a property right 
sufficient to give the court jurisdic- 
tion. McCantz v. Brotherhood of 
Painters, Decorators, and Paperhang- 
ers of America, (Tex.Civ.App.) 13 S. 
W.(2d) 902. 


[b] Rights insufficient to justify 
interference.—The fact that expul- 
sion of a member of a labor organiza- 
tion would automatically deprive him 
of the right to maintain his insur- 
ance in a separate organization which 
limits its risks to persons who are, 
and remain, members of the brother- 
hood, is not sufficient to authorize a 
court to interfere by injunction. 
Burke v. Monumental Division, No. 
52, Brotherhood of Locomotive En- 
gineers, 286 F. 949 [aff 298 F. 1019, 
and rev 46 S.Ct. 206. 270 U.S. 629, 70 
L.Ed. 769 (rev 300 F. 1003)]. 


[c] Incorporated and unincorporat- 
ed unions.—The courts have jurisdic- 
tion to protect a member of a trade 
union from unlawful or arbitrary sus- 
pension or expulsion, and to compel 
reinstatements to membership, pro- 
vided property rights are involved, 
and this jurisdiction applies to unin- 
ecorporated unions, as well as to those 
which are incorporated. Gardner v. 
Newbert, 128 N.E. 704, 74 Ind.App. 
183. 

[d] Right to death disability. 
(1) Members of a local lodge of a 
trade union, which possessed prop- 
erty valued at four thousand dollars, 
and who are entitled to death and dis- 
ability benefits, have property rights 
which would be lost in the event of 
suspension or expulsion, and which 
can be protected by the courts. Gard- 
ner v. Newbert, 128 N.E. 704, 74 Ind. 
App. 183. (2) The property interest 
of suspended members in a trade un- 
ion, consisting of interest in general 
funds and right ee death heme 2: 

ives equity jurisdiction in an action 
for Da iotatement. Rodier v. Huddell, 
250 N.Y.S. 336, 282 App.Div. 531. 


72. McConville v. Milk "Wagon 


TRADE UNIONS 


In review- 


The 
rights to appeal 


Drivers’ Union, Local No. 226, of San 
Frandisco, 289° P. 852, 106 Cal. App. 


73. McConville v. Milk Wagon 
Drivers’ Union, Local No. 226, of San 
Francisco, supra. 


74 McConville v. Milk Wagon 


Drivers’ Union, Local No. 226, of San 
Francisco, supra. 


75. Monroe v. Colored Screwmen’s 
Benev. Ass’n No. 1 of Louisiana, 66 
So. 260, 135° La. 893, 


[a] Thus, where a labor union for- 
bade its members to go to another 
place to secure work, pending a strike, 
the judgment of the committee in- 
vestigating an alleged violation of the 
rule, which judgment was approved 
by the union, that the strike was still 
in force, is conclusive on the courts. 
Monroe v. Colored Screwmen’s. Benev. 
Ass’n No. 1 of Louisiana, 66 So. 260, 
135 La. 893. 


76. McConville v. Milk Wagon 
Drivers’ Union, Local No. 226, of San 
eons en 289 P. 852, 106 Cal.App. 
696. 


Procedure see supra § 52 et sea. 


77. McConville v. Milk Wagon 
Drivers’ Union, Local No. 226, of San 
Francisco, 289 P. 852, 106 Cal.App. 
696. 

78. McConville v. Milk Wagon 
Drivers’ Union, Local No. 226, of San 
Francisco, supra. 


79. Wall v. Morrin, (Mo.App.) 293 
S.W. 435. 

80. Simons y. Berry, 148 N.E. 636, 
240 N.Y» 463. 

81. U.S.—Fish v. Huddell, 51 F. 
(2d) 319. 


Cal.—Otto v. Journeymen Tailors’ 
Protective & Benevolent Union, 17 P. 
217, -75- Cal. 308, 7, Am:S.R: 156. 


Tll.—Engel v. Walsh, 101 N.E. 222, 
258 Ill. 98, 45 L.R.A.N.S. 353 [aff 170 
Tll.App. 3]; Moody v. Farrington, 227 
Ill.App. 40. 


Mass.—Snay v. Lovely, 176 N.E. 
791; Mulcahy v. Huddell, 172 N.E. 
796, 272 Mass, 539; Malloy v. Car- 
roll, 172 N.E. 790, 272 Mass. 524; 
Clark v. Morgan, 171 N.E. 278, 271 
Mass, 164. 

Mich.—Harris v. Detroit Typo- 
graphical Union No. 18, 108 N.W. 362, 
144 Mich, 422. 


Mo.—Hall v. Morrin, (App.) 293 S. 
W. 435. 


Neb.—Crisler v. 
366, 115 Neb, 375. 


N.Y.—Kunze v. Weber, 188 N.Y.S.° 


Crum, 213 N.W. 
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parent organization will not be considered in a suit 
to enjoin the suspension of a member from the un- 
ion, where the property rights of the member are 
not directly involved in the suspension of the local.79 


Denial of membership privileges without expul- 
sion will be enjoined, where the denial, if continued, 
would work irreparable injury, in a case where such 
denial was effected by order of the union without 
any notice to the member, or hearing, and where no 
provision is made for an internal appeal.8° 


[§ 58] b. Exhaustion of Other Remedies. 
member must, however, exhaust the remedies afforded 
by the union before seeking redress in the courts,8* 
unless to do so would be illusory or vain.’2. Although 
it has been said that to deprive a member of his 


The 


to the courts, the remedy afforded 


644, 197 App.Div. 319; O’Connor v. 
Morrin, 179 N.Y.S. 599, 109 Misc. 379; 
Raych v. Hadida, 130 N.Y.S. 346, 72 
Misc. 469. 


R.I.—Fales v. Musicians’ Protective 
Union, Local 198, American Federa- 
an of Musicians, 99 A. 823, 40 R.I. 


.,.{a] Thus, (1) where the constitu- 
tion of a cigar makers’ international 
union gave a member a right of ap- 
peal from the decision of a local un- 
ion denying him the right to use the 
union label, to the president. of the 
international union, and from the 
president to the executive board, a 
member cannot seek-.relief in a court 
of law until he has exercised his 
remedies by appeal. Raych v. Hadida, 
130 N.Y.S. 346, 72 Misc. 469. (2) 
Where the executive committee has 
authority to impose punishment for 
a violation of the by-laws of the un- 
ion, and there is a right of appeal to 
the union, the courts will require the 
exhaustion of the remedy afforded by 
the society before interfering to re- 
lieve one claiming to have been il- 
legally expelled and deprived of his 
nass ecard. Burns v. Brieklayers’ 
Benev. & Protective Union, 14 N.Y.S. 
361, 27 Abb.N.Cas. 20 [aff 10 N.Y.S. 
916, 24 Abb.N.Cas, 150]. 


[b] Complaint not showing ex- 
haustion of internal remedies dis- 
missed.—A member of a voluntary 
labor organization, who has been oust- 
ed therefrom, is required to seek re- 
dress in the tribunals of the orzaniza- 
tion in accordance with its constitu- 
tion and laws, to which he subscribed 
as a member, and to carry his appeal 
to the highest appellate tribunal in 
the organization, before resorting to 


|'the courts, and a declaration against 


officers of the organization for an al- 
leged unlawful ouster, which shows 
that plaintiff has not exhausted his 
remedies within the organization, 
states no cause of action. Moody v. 
Farrington, 227 Ill.App. 40. 


82. Otto v. Journeymen Tailors’ 
Protective & Benevolent Union, 17 P. 
217, 75 Cal. 308, 7 Am.S.R. 156; Snay 
v. Lovely, (Mass.) 176 N.E. 791; Mal- 
loy v. Carroll, 172 N.E. 790, 272 Mass. 
524; Hall v. Morrin, (Mo.App.) 293 
S.W. 435; Rodier v. Huddell, 250 N. 
Y.S. 336, 2382 App.Div. 531. 


[a] Impartial hearing not likely.— 
Where the board to which an appeal 
from an expulsion or suspension must 
be taken is so constituted as to afford 
no likelihood of an impartial hearing, 
a suspended member need not exhaust 
this remedy before appealing to the 
courts. Malloy v. Carroll, 172 N.E. 
790, 272 Mass. 524; Rodier v. Huddell, 
250 N.Y.S. 336, 231 App.Div. 531. 


690 [63 C.J.] 
by the union must be prompt,** it also has been held 
that mere delay alone in the availability of such 
remedy is not sufficient to excuse resort thereto,** 
where the property rights of such expelled member 
are protected by the laws of the union.*® The re- 
quirement of exhausting internal remedies is not 
avoided by a claim that the tribunal of the union 
which ordered the suspension or expulsion was with- 
out jurisdiction,®® or that no offense was committed 
for which suspension or expulsion could be ordered.** 
Nevertheless, where a member has been suspended 
without a hearing,’® or where the proceedings were 
not conducted in compliance with the union’s laws,*® 
or in good faith,®® or were contrary to law and the 
fundamental principles of justice,®! a member need 
not exhaust his internal remedies before appealing 
to the courts, especially where the conditions imposed 
on his right to such remedy, and those by which it 
could be made available, are so burdensome as to 


. 
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or fo genes aera 
amount practically to a denial of relief.°? There 


need be no resort to the internal appellate tribunals 
on a question of expulsion if the questions involved 
are legal ones which such internal tribunal would 
have no power to determine.®* Where the member 
takes an appeal in accordance with the by-laws of 
the union, he will be regarded as having exhausted 
such remedies,®* although an amendment to the by- 
laws may be pending.®® The failure of a member 
to avail himself of such remedies prevents interven- 
tion by the court.°* Of course, where the laws of 
the union provide no internal appeal or remedy, eq- 
uity may intervene.in a proper case.°? Because loss 
of wages resulting from the expulsion of a member 
from a union constitutes a property right,°® one so 
wrongfully expelled from a union need not exhaust 
his internal remedies before bringing a suit for dam- 
ages against the union or those causing his expul- 
sion.°°® 


[sss | 


83. Kunze v. Weber, 198 N.Y.S. 89. Local No. 7 of Bricklayers’, 
644, 197 App.Div. 319. sae ail pee et Na Beate Fe Ns 
nion of America v. Bowen, k 

[a] Thus the general rule that 271; Johnson vy. International of 


members of an association illegally 
expelled therefrom must exhaust 
their remedies within the association 
before appealing to the courts does 
not apply, where members of a trade 
union were unlawfully expelled by 
the president as an emergency meas- 
ure, in consequence of which they 
were unable to obtain employment, 
and where their remedy within the 
association was by appeal to the next 
convention of the federation, since 
the provision for review in the asso- 
ciation must be prompt, to deprive 
the members of their right to injunc- 
tion. Kunze v. Weber, 188 N.Y.S. 644, 
197 App.Div. 319. 


84. Snay v. Lovely, (Mass.) 176 
N.E. 791; Mulcahy v. Huddell, 172 N. 
BH. 796, 272 Mass. 539. 


fa] That union’s appellate body 
does not meet for year does not of it- 
self constitute ground for interven- 
tion by the court. Snay v. Lovely, 
(Mass.) 176 N.E. 791. 


[b] Possible delay in hearing ap- 
peal taken by a member of a union 
to the international convention would 
not in itself excuse compliance with 
the rule before maintaining a civil 
action. Mulcahy v. Huddell, 172 N.H. 
796, 272 Mass. 539. 


85. O’Connor v. Morrin, 179 N.Y.S. 
599, 109 Misc. 379. 


fa] Injunction pendente lite.— 
Members of a local union, who 
claimed to have been wrongfully sus- 
pended from the general organization, 
will rot be granted relief by injunc- 
tion pendente lite, where it appeared 
that an appeal might be taken to the 
convention of the general union to be 
held in the following year, that the 
members suspended intend to take 
such appeal, and that pending the 
hearing and determination thereof the 
rights of all parties are protected by 
the by-laws. O’Connor v. Morrin, 179 
N.Y.S. 599, 109 Misc. 379. 


86. Mulcahy v. Huddell, 172 N.E. 
796, 272 Mass. 539; Clark v. Morgan, 
(Mass.) 171 N.E. 278. 


87. Mulcahy v. Huddell, 172 N.E. 
796, 272 Mass. 539; Clark v. Morgan, 
(Mass. ) 171 N.E.. 278, 


88. Gardner y. Newbert, 128 N.E. 
704, 74 Ind.App. 183; Rodier v. Hud- 
oy 25007 NIYes. “836; 2382 7A pp. Div. 
531; 
1, 109 Mise. 552. 


United Brotherhood of Carpenters 
and Joiners of America, Local Union 
No!-971) 0288 “Pi 2110; 524 Nev. > 4005 
People v. Musical Mut. Protective Un- 
ion, 23 N.E. 129, 118 N.Y..101; People 
v. Musical Mut. Protective Union, 47 
Hun (N.Y.) 273; Jose. v. Savage, 205 
Neyer SiG e123) SMise. i 28orm a Males. 
Musicians’ Protective Union, Local 
198, American Federation of Musi- 
cians, 99. A. 823, 40 R.I. 34. 


fa] hus (1) where the attempt- 
ed action of the executive board of 
a trade-union in expelling a member 
was without official sanction, and its 
judgment and acts pursuant thereto 
are not the action of the union, par- 
ties aggrieved may apply to the 
courts, without taking steps within 
the union for relief. Local No. 7 of 
Bricklayers’, Masons’ and Plasterers’ 
International Union of America v. 
Bowen, 278 F. 271. (2) A labor union 
member, disciplined by a trial com- 
mittee not legally constituted under 
the by-laws, was not required to 
appeal from a void decision. Jose v. 
Savage, 205 N.Y.S. 6, 123 Misc. 283. 


90. Fales v. Musicians’ Protective 
Union, Local 198, American Federa- 
pee of Musicians, 99 A. 823, 40 R.I. 
ote 

91. Johnson v. International of 
United Brotherhood of Carpenters and 
Joiners of America, Local Union No. 
971, 288 P. 170, 52 Nev. 400; Fales v. 
Musicians’ Protective Union, Local 
198, American Federation of Musi- 
cians, 99 A. 823, 40 R.I. 34. 


[a] Thus, where a labor union in 
disciplining a member failed to give 
proper notice of its sittings, and oth- 
erwise failed to give him a fair tri- 
al, such proceedings were void, and 
the member was exempted from ex- 
hausting appeal within the society 
before applying to the courts. Fales 
v. Musicians’ Protective Union, Local 
198, American Federation of Musi- 
cians, 99 A. 828, 40 R.I. 34. 


9a. Corregan v. Hay, 87 N-.Y.S. 
956, 94 App.Div. 71; Weiss v. Musi- 
cal Mut. Protective Union, 42 A. 118, 
185 Pa. 446, 69 Am.S.R. 820. 


93. Polin v. Kaplan, 238 N.Y.S. 
460, 185 Misc. 828. 


[a] Injunction pendente lite.—The 


Gilmore vy. Palmer, 179 N.Y.S. | enforcement of expulsion will be re- 


strained pendente lite, when ques- 


tions are involved beyond the power 
of organization finally to determine. 
Polin v. Kaplan, 238 N.Y.S. 460, 135 
Misc. 828. 


94. Malloy v. Carroll, 172 N.E. 
790, 272 Mass. 524; Fuerst v. Musical 
Mut. Protective Union, 95 N.Y.S. 155. 


[a] Absence of provision for ap- 
peal from board’s decision.—Under 
by-laws, members of a cement and 
asphalt finishers’ union exhausted 
their remedies within the union when 
the executive board refused to con- 
sider their grievances, and there is 
no provision for appeal from such 
decision. Malloy v. Carroll, 172 N. 
E. 790, 272 Mass. 524. 


95. Fuerst v. Musical Mut. Pro- 
tective Union, 95 N.Y.S. 155. 


96. Snay v. Lovely, (Mass.) 176 


N.E. 791;  Muleahy v. Huddell, 172 
N.E. 796, 272 Mass. 539; Hall v. Mor- 
rin, (Mo.App.) 293 S.W. 435; O’Con- 


nor v. Morrin, 
Mise. 379. 


[a] Right of appeal to convention. 
—A_member ‘of a union of operating. 
engineers could not maintain a civil 
action where he still had the right 
to appeal to the international con- 
vention of the union. Mulcahy v. 
Huddell, 172 N.E. 796, 272 Mass. 539. 


{[b] Suit prematurely brought.— 
Where a suspended member failed to 
appeal under the trade union’s consti- 
tution, suit to enjoin suspension is 
prematurely brought, futility of ap- 
peal within the order not being ap- 
parent. Hall vy. Morrin, (Mo.App.) 
293 S.W. 435. 


97. Simons 
240 N.Y. 463. 


[a] Denial of privileges of mem- 
bership may be enjoined, although 
there has been no formal expulsion, 
where such denial is pursuant to an 
order issued without notice or hear- 
ing, and provision for appeal with- 
in the union is shown. Simons y. 
Berry, 148 N.E. 636, 240 N.Y. 463. 


98. See supra § 57 note 71 [a]; 
and infra § 82 text and note 22. 


99. Grand International Brother- 
hood of Locomotive Engineers v. 
Green, 98 So. 569, 210 Ala. 496 [error 
dism 44 S.Ct. 636, 265 U.S. 576, 68 
L.Ed. 1187]; Mullen v. Seegers, 294 
S.W. 745, 220 Mo.App. 847; McCantz 
v. Brotherhood of Painters, Decora- 
tors. & Paperhangers of America, 
(Tex.Civ.App.) 13 S.W.(2d) 902. 


179) N.Y¥Sy 59957 109 


v. Berry, 148 N.B. 636, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 59-60] TRADE 

[§ 59] c. Reinstatement by Courts. As is the 
case with voluntary associations generally,1 a court 
of equity will reinstate a member of a union where 
the union, in suspending or expelling, acted illegal- 
ly,* as where it acted unfairly or in bad faith? or 
beyond its powers,* and not in accordance with its 
laws® or the laws of the land.6 Such reinstatement 
may be effected by the court’s annulling the wrong- 
ful suspension or expulsion,’ mandatory injunetion,® 
restraining its enforcement,® adjudging the member 
to be entitled to the rights and privileges of mem- 
bership and directing his reinstatement,!° or enjoin- 
ing the union from depriving the member of such 
rights or privileges or interfering therewith.11 
Where one of two charges which in combination 
formed the basis for an expulsion is wholly un- 
founded, the expulsion is illegal and the member in- 
volved should be reinstated,t? or his membership 
restored by mandamus,?? but he cannot be reinstated 
by ‘interlocutory order, and the violation of such or- 
der cannot be made the foundation for proceedings 
in contempt.t1* Mandamus to compel the reinstate- 
ment of a member will not issue where, due to the 
nonresidence of defendants, the decree could not be 
enforced.'® 
sion of a member of a labor union appear to be fair 


1. See Associations § 82. 


2. Otto v. Journeymen Tailors’ 
Protective & Benevolent Union, 17 P. 
21%, 75 Cal. 308, 7 Am.S.R._156; Peo. 
v. Brotherhood of Painters, Decora- 
tors and Paperhangers of America, 
ITZ NET 52, 218 N.Y. 1155- Kelly v: 
National Society of Operative Print-. 


Proc. § 610. 


ers and Assistants, 31 T.L.R. 632. 10. 
3. Abdon v. Wallace, (Ind.App.) B6S_N-E. 68. 
165 N.E. 68; Johnson vy. International 11. 


of United Brotherhood of Carpenters 
and Joiners of America, Local Union 


No. 971, 288 P. 170, 52 Nev. 400. 
status); 


Where the proceedings for the expul-. 


the acts complained of would produce 
injury to plaintiffs, sufficiently states 
the grounds for an injunction, 
straining the enforcement of the 
order expelling plaintiffs, to comply 
with the requirement of Code Civ. 
Kunze v. Weber, 188 N. 
Y.S. 644, 197 App.Div. 319. 


Abdon v. Wallace, (Ind.App.) 


Holmes v. Brown, 91 S.E. 408, 
146 Ga. 402 (temporary 
pending determination by union, 
accordance with its laws, of member’s|]y.s, 88 
Abdon v. 
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and reasonable, in the absence of any clear showing 
of a violation of some rule or law of the union, he 
will not be reinstated by the courts.1* In an action 
to compel the reinstatement of one to membership 
in a union, defendants have the burden to prove any 
defense pleaded in the answer.17_ The reinstatement 
of an expelled or suspended member by the court 
will be without prejudice to the right of his un- 
ion properly to try the charges preferred against 
him.?8§ 


Damages on reinstatement.‘ In a proceeding for 
the reinstatement of a member unlawfully expelled, 
the court may award damages, suffered by such mem- 
ber, which are the direct and proximate consequences 
of the illegal expulsion,?° such as the loss of wages ;?1 
such member is not entitled, however, to an allow- 
ance for legal expenses involved in his action for 
reinstatement.??2 


[§ 60] d. To Recover Damages. For an illegal 
suspension or expulsion of a member the union?? 
or the officers? and members?® responsible there- 
for are liable in damages for the wages lost due to 
his being deprived of the right and opportunity to 
obtain employment, and the member is under no ob- 
ligation to leave the place of his residence in quest 


App.) 165 N.E. 77; Rother v. Wal- 
lace, (Ind.App.) 165 N.E. 77; Martin 
re-|v. Wallace, (Ind.App.) 165 N.E. 77; 
McGinnis v. Wallace, (Ind.App.) 165 
N.E. 77; Alley v. Wallace, (Ind.App.) 
165 N.E. 76; Abdon y. Wallace, (Ind. 
App.) 165 N.E. 68 [foll Abdon v. Wal- 
lace, (Ind.App.) 165 N.E. 76]. 


18. Gilmore v. Palmer, 179 N.Y.S. 
1, 109 Mise. 552. 


19. Action for damages see infra 
injunction 60. 
in| 20. etenzel v. Cavanaugh, 189 N, 


Wallace, (Ind. 


21. Polin v. Kaplan, 177 N.E. 8383, 


4  Abdon v. Wallace, (Ind.App.) : Go 
165 N.E. 68; Johnson v. Internation- agg ta eas Sey 257 N.Y. 277; Stenzel v. Cavanaugh, 
al of United Brotherhood of Car-|. 12. Polin v. Kaplan, 177 N.E. 833,|189 N.Y.S. 883. 
penters and Joiners of America, Lo-|257 N.Y. 277. 22. Polin vy. Kaplan, 177 \N.H, 833, 
cal Union No. 971, 288 P. 170, 52 Nev. [a] Reason for rule.—‘“We cannot | 257 N.Y. 277. 


400. 


5. Holmes v. Brown, 91 S.E. 408, 
146 Ga. 402; Abdon v. Wallace, (Ind. 
App.) 165 N.E. 68; Johnson y. Inter- 
national of United Brotherhood of 
Carpenters and Joiners of America, 
Local Union No. 971, 288 P. 170, 52 
‘Nev. 400. 


6 Abdon v. Wallace, (Ind.App.) 
165 N.E. 68; Johnson v. Internation- 
al of United Brotherhood of Car- 
penters and Joiners of America, Lo- 
cal Union No. 971, 288 P. 170, 52 Nev. 
400. 


7. 
16a) NE. SUE; 


Taylor v. Wallace, (Ind.App.) 
Ryan vy. Wallace, (Ind. 
App.) 165 N.E. 77; Rother v. Wal- 
lace, (Ind.App.) 165 N.E. 77; Martin 
v. Wallace, (Ind.App.) 165 N.E. 77; 
McGinnis v. Wallace, (Ind.App.) 165 
N.E..77; Alley v. Wallace, (Ind.App.) 
165 N.E. 76; Abdon v. Wallace, (Ind. 
App.) 165 N.E. 68 [foll Abdon v. Wal- 
lace, (Ind.App.) 165 N.E. 76]. 


8 Stenzel v. Cavanaugh, 189 N.Y. 
Ss. 


9. Kunze vy. Weber, 188 N.Y.S. 644, 
197 App.Div. 319; Amalgamated Car- 
penters, etc., Soc. v. Braithwaite, 
[1922] 2 A.C. 440. 


fa] Sufficiency of order.—An or- 
der reciting that defendants are mo- 
lesting and preventing plaintiffs from 
exercising their rights as members 
of an incorporated union, and that 


assume that the union would have ex- 
pelled the plaintiffs for the violation 
asserted in charge No. 2 standing by 
itself. Especially is this true when 
it appears. that for such violation the 
plaintiffs were punished by the in- 
fliction of no other penalty than a 
fine of $500. Manifestly, the viola- 
tion asserted in charge No. 1 entered 
into the decision, as an essential 
ground for the expulsion decreed. It 
follows that the plaintiffs were ex- 
pelled without power and _ illegally. 
They should be reinstated.”  Polin 
v. Kaplan, 177 N.E. 833, 835, 257 N.Y. 
833. 


13. Lysaght v. St. Louis Operative 
Stonemasons’ Assoc., 55 Mo.App. 538; 
People v. Musical Mut. Protective Un- 
ion, 23 N.E. 129, 118 N.Y.-101; Peo- 
ple v. Musical Mut. Protective Union, 
47 Hun (N.Y.) 273; People v. New 
York Benev. Soc., 3 Hun (N.Y.) 361, 
6 Thomps.&C. 85; Weiss v. Musical 
Mut. Protective Union, 42 A. 118, 189 
Pa. 446, 69 Am.S.R. 820. 

14. Bachman v. Harrington, 74 N. 
BE 657; 184° Ney. 458; 37. N.Y.Civ. 
Proc'56: 

15. Pratt v. Amalgamated Ass’n of 
Street and Electric Ry. Employés of 
America, 167 P. 830, 50 Utah 472. 

16. Beesley v. Chicago, etc., Assoc., 
44 Tll.App. 278. 

17. Taylor v. Wallace, (Ind.App.) 
1G 5 CINE ie 


23. Local Union No. 65 of Amalga- 
mated Sheet Metal Workers’ Interna- 
tional Alliance v. Nalty, 7 F.(2d) 100; 
People v. Musical Mut. Protective Un- 
ion, 23 N.E. 129, 118 N.Y. 101; Peo- 
ple v. Musical Mut. Protective Union, 
47 Hun (N.Y.) 273; Connell v. Stalk- 
er, 48 N.Y.S. 77, 21 Misc. 609 [aff 
45 N.Y.S. 1048, 20 Misc. 423]; Cotton 
Jammers’, etc., Assoc. v. Taylor, 56 
S.W. 553, 23 Tex.Civ.App. 367. 


Liability of parent union for af- 
firming unlawful expulsion by local 
see infra § 80 text and note 76. 


24. Eschman v. Huebner, 226 Ill. 
App. 587; Sweetman vy. Barrows, 161 
N.E. 272, 263 Mass. 349, 62 A.L.R. 311. 


[a] General right to discipline no 
excuse.—The right of a trade union 
to enforce its constitution, by-laws, 
rules, and regulations by disciplining 
its members, and, if necessary, by ex- 
pulsion, does not relieve the officers 
of such union from liability for dam- 
ages where, in revenge on a member 
who has opposed them by legitimate 
means, they maliciously trumped up 
charges against him, forced his local 
union to oust him, and thus caused 
his discharge from employment un- 
der circumstances making his reém- 
ployment in his occupation impossi- 


ble. Eschman v. Huebner, 226 Ill. 
App. 537. ; 
25. Sweetman v. Barrows, 161 N. 


Ryan y. Wallace, (Ind.!E. 272, 263 Mass. 349, 62 A.L.R. 311. 
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of work in order to reduce such liability.2® The 
inability of a member to obtain work during the pe- 
riod of his suspension from a union does not, when 
considered in connection with the member’s failure 
to exhaust his remedies within the union for relief 
against the suspension, create a cause of action for 
the damage sustained.”? 


In England a member who has been illegally ex- 
pelled cannot recover damages for a breach of the 
contract contained in the rules, since the officers re- 
sponsible tor his expulsion and breaking of the rules 
were acting as his agents as well as for his fellow 
members.” 


[§ 61] e. To Recover Fine Paid. If the payment 
of a fine is enforced by threats amounting to duress, 
the member may recover it by suit,?® but the pay- 
ment of a sum of money by a member as a condi- 
tion for the union’s refraining from publishing his 
name on a stop list for a violation of union rules 
is not a payment under duress permitting the mem- 
ber to recover the same by action.?° 


[§ 62] E. Rights and Liabilities of Members*+— 
1. In General. On joining a labor union the consti- 
tution and by-laws become a part of the member’s 
contract of membership,*? under which he agrees to 
become bound by the constitution and governing rules 
of the union®? so far as is not inconsistent with con- 
trolling principles of law.** The constitution and 
by-laws of an unincorporated trade union express the 
terms of a contract,?> which define the privileges and 
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rights secured to,?® and ‘duties assumed by,** those 
who have become members. The agreement of a 
member on joining a union to abide by its laws and 
comply with the will of the lawfully constituted ma- 
jority does not require a member to submit to the 
determination of the union any question involving 
his personal rights.*° . 


Examination of union books and accounts. By stat- 
ute in some jurisdictions members of a trade union 
may inspect its books and accounts on specified con- 
ditions.°9 


[§ 63] 2.. Transfer to Other Locals. The provi- 
sion of a constitution of an association of unions 
for the transfer of a member from one local to an- 
other is mandatory,*°® so that a member of one local 
desiring a transfer to another is entitled to admis- 
sion into the latter on his compliance with conditions 
set forth in the constitutional provisions dealing with 
transfers.41 A local wrongfully, at first, refusing 
to accept the transfer of a member from another lo- 
eal of the association is under a duty to advise such 
member, on its offer to reconsider the claim of the 
member, that such offer is unconditional and that ac- 


‘ceptance thereof would not constitute a waiver of the 


member’s right to obtain redress for the previous 
wrong.*? For the wrongful refusal of one local to ac- 
cept the transfer of a member from another local, the 
former is liable in damages,** and there is no duty on 
the member to leave his home and city for another in 


Te 


18§ 60-63 


26. Local Union No. 65 of Amal- 
gamated Sheet Metal Workers’ In- 
ternational Alliance v. Nalty, 7 F.(2d) 
100; Connell y. Stalker, 21 Misc. 609, 
48 N.Y.S. 77 [aff 45 N.Y.S. 1048, 20 
Mise. 423]. 


27. Snay v. Lovely, (Mass.) 176 N. 
E. 791. 


Exhausting internal remedies see 
supra § 58. 

28. Kelly v. National Society of 
Operative Printers and Assistants, 31 
La A Dad Sagan 5 


Action as barred by Trade Dispute 
Act see infra § 98 text and note 23, 


29. Fuerst v. Musical Mut. Protec- 
tive Union, 95 N.Y.S. 155. 


30. Hardie & Lane v. Chilton (No. 
2), [1928] 2 K.B. 306. 


Power of union to exact such pay- 
ment see supra § 48 text and note 47. 


31. Cross references: 
Associations §§ 86-100. 
Beneficial Associations §§ 70-72. 


Membership in general union as mem- 
bership in local see infra § 73 text 
and note 16 

Rights on contracts of union see su- 
pra § 22 
32. Walsche v. 

661, 110 N.J.Eq. 2238 


Constitution and by-laws as con- 
tract of members see supra § 11. 


33. Engel v. Walsh, 101 N.E. 222, 
258 Ill.App. 98, 45 LAR.A.N.S. 353 [aff 
170 IllApp. 3]; Snay v. Lovely, 
(Mass.) 176 N.E. 791; Clark v. Mor- 
gan, 171 N.E. 278, 271 Mass. 164; 
Shinsky v. Tracey, 114 N.E. 957, 226 
Mass. 21, L.R.A.1917C 10538; Robin- 
aon v. Dahm, 159 N.Y.S. 1053, 94 Mise. 
729. 


34. 


Sherlock, 159 A. 


Snay v. Lovely, (Mass.) 176 N. 


iO Yds hie 


35. Constitution and by-laws as 
contract of members see supra § 11. 


36. Holmes v. Brown, 91 S.E. 408, 
146 Ga. 402; Mulcahy v. Huddell, 172 
N.E. 796, 272 Mass. 539; Polin v. 
Kaplan, 177 N.E. 883, 257 N.Y. 277; 
Hamilton v. Rouse, 165 N.Y.S. 173, 
178 App.Div. 81; Bertucci v. United 
Cement Masons’ Union, No. 1, 249 N. 
Y.S. 635, 139 Mise. 703; Robinson v. 
Dahm, 159 N.Y.S. 1058, 94 Misc. 729. 


[a] Right of priority in employ- 
ment and reinstatement provided for 
by the laws of the union constitutes 
a contract right which the courts will 
protect if infringed on. Hamilton vy. 
Rouse, 165 N.Y.S. 178, 178 App.Div. 
81; Robinson v. Dahm, 159 N.Y.S. 
1053, 94 Misc. 729. 


Judicial interference see infra § 81. 


37. Polin v. Kaplan, 177 N.E. 833, 
257 N.Y. 277. 


38. Piercy v. Louisville & N. Ry. 
Co., 248 S.W. 1042, 198 Ky. 477, 33 
AVLSR. 322; 


39. See statutory provisions, 


{a] Union must prove that mem- 
ber is not entitled to the examination. 
Dodd v. Amalgamated Marine Work- 
ers’ Union, [1924] 1 Ch. 116. 


[b] Conditions of inspection.— 
The members of a trade union are 
entitled in proper cases to inspect 
the books and accounts by means of 
an accountant, provided the informa- 
tion obtained by the accountant is to 
be used only for the purpose of in- 
forming his client, and the account- 
ant is not objectionable to the union 
on personal grounds; and a mere 
suspicion that a member, in asking 
for inspection, is not acting properly 
does not entitle the trade union to 
refuse inspection... Dodd yv. Amalga- 


mated Marine Workers’ Union, [1924] 
1 Ch. 116 [foll Bevan v. Webb, [1901] 


2 Ch. 59; Norey v. Keep, [1909] 1 Ch. 
561]. 
[ce] Right not absolute.—Although 


the members of a trade union may, 
under its rules, or under the Trade 
Union Act (1871) § 14, have a right 


-to inspect its books and accounts, the 


decisions in Norey v. Keep, [1909] 1 


Ch. 561, and Bevan v. Webb, [1901] 2° 


Ch. 59, do not establish the principle 
that every individual member may 
claim the right to have inspection, 
when he chooses, by an accountant 
on his behalf. Dodd vy. Amalgamated 
Marine Workers’ Union, 39 T.L.R. 379 
(it is not the usual practice of the 
court, on an interlocutory motion, 
where there has been no consent to 
treat the motion as the trial of the 
action, to grant all the relief claimed 
in the action itself). 


40. Local Union No. 65 of Amal- 
gamated Sheet Metal Workers’ Inter- 
Shae ae Alliance v. Nalty, 7 F.(2d) 


41. Local Union No. 65 of Amalga- 
mated Sheet Metal Workers’ Interna- 
tional Alliance v. Nalty, supra. 


[a] Bockout.—Negotiations with 
employers for adjustment of wage 
scale are not equivalent to a lock- 
out, so as to entitle a local union to 
refuse to accept a transfer card, un- 
der the constitution of the interna- 
tional union. Local Union No. 65 of 
Amalgamated Sheet Metal Workers’ 
International Alliance v. Nalty, 7 F. 
(2a) 100. 


42. Local Union No. 65 of Amal- 
gamated Sheet Metal Workers’ Inter- 
national Alliance v. Nalty, supra. 


43. Local Union No. 65 of Amal- 
gamated Sheet Metal Workers’ In- 
ternational Alliance v. Nalty, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


order to mitigate the damages.t* While the courts 
cannot interfere to compel the transfer of a mem- 
_ber where a procedure has been set on by the union 
for hearings on applications for transfers,4® the 


court will interfere to the extent of compelling the’ 


union to grant,a member a hearing on such an ap- 
plication in accordance with its laws.*® 


[§ 64] 3. Property Rights and Benefits—a. In 
General. The rights and interest of members in 
the property of an unincorporated trade union are 
ordinarily governed by the same rules of law that 
govern voluntary associations in general.47 Accord- 
ingly, since an unincorporated union has no status 
as a distinct entity,*® and, therefore, cannot, as such, 
acquire or hold property,*® the ownership of any 
property or funds in form acquired or held by it 
is vested in the members jointly.°® Although it has 
been said that each member has his separate inter- 
est in such property or funds,*! it consists merely 
of a right to the joint use and enjoyment thereof 
so long as he continues to be a member in good 
standing.5? A statute prohibiting the courts from 
enforcing the agreements for the application of the 
funds of the union does not preclude a member, in 
the absence of action by the trustees, from apply- 
ing to the courts to restrain a misapplication of 
the funds of the society.5? 


Assignment or transfer. Where a note is payable 
to an unincorporated association, such as a trade 
union, it is necessary for all the members of the 
association to indorse it in order to transfer title.°* 
Members in good standing may make an assignment 
of the funds of the union, and the contingent inter- 
est of suspended members who may be reinstated 
will not affect the validity of such assignment;>® 
and the contingent interest of suspended members 
who may be reinstated will not affect the validity 
of such assignment.*® 


44. Local Union No. 65 of Amal- 55. 
gamated Sheet Metal Workers’ In- 


ternational Alliance v. Nalty, supra. 
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Brown v. Stoerkel, 
921, 74 Mich. 269, 3 L.R.A. 430. 


See infra § 67 text and note 
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[§ 65] b. Strike, Death, or Other Benefits. The 
terms of a contract between a union and its mem- 
bers as respects a valid and effectual classification 
of its members, fixing the right to share in a strike 
benefit fund, are to be determined by the constitu- 
tion and laws of the union as they existed when the 
membership began,®’ and as such constitution and 
laws may thereafter be lawfully amended, modi- 
fied, or extended.®8 The courts will not restrain 
the payment of strike benefits to members of a union 
at the behest of an employers’ association in order 
to enforce indirectly a contract entered into between 
such association and the officers of the union, not 
binding on the union because executed without au- 
thority.°® A provision in the constitution of a union 
that no person who engages in the sale of intoxicating 
drinks can be admitted or retained as a member is 
not self-executing, and, unless a member who en- 
gages in such business is expelled in accordance with 
the rules of the union, he is entitled to the benefits 
conferred by membership.*® An application of the 
funds of a union to the support of members illegally 
on a strike will be enjoined at the instance of a 
member, where the officers charged with the due use 
of the revenues of the society refuse or fail to act.*1 
Where the conditions on which a funeral benefit will 
be paid are set forth in a single section of the by- 
laws, and are fully complied with by a member be- 
fore death, other by-laws relating to conditions on 
which benefits generally will be granted cannot be 
invoked to deprive him of the funeral benefit.¢? 
Such funeral benefits constitute such a pecuniary 
interest in the union as will induce the court to 
act.°3 


[§ 66] c. Seniority or Priority Rights. Following 
the general rule that construction of the laws of the 
union are for its designated tribunals,®* the inter- 
pretation of rules fixing the seniority rights of mem- 


41 N.W. 62. Weiss v. Tennant, 2 Misc. 213, 


21 N.Y. So 7252. 

[a] Yllustration.—A trade associa- 
tion was organized to benefit its mem- 
bers, and had the right to control 


56. 
45. International Union of Steam | 81. 
and Operating Engineers v. Owens, 57. 


162 N.H. 386, 119 OhioSt. 94. 


46. 
and Operating Engineers v. 
supra. 

Judicial interference generally see 
infra § 82. 

47. See Associations §§ 86-88. 

48. See supra § 7. 

49. See Associations § 32. 

50. See Grand Lodge of Interna- 
tional Ass’n of Machinists v. Reba, 
116 A. 235, 97 Conn. 235. 


51. Cooper v. McDonald, 19 Man. 1. 


52. Local Union No. 1, Textile 
Workers v. Barrett, 36 A. 5, 19 R.I. 
663. 

53. Yorkshire Miners’ Assoc. v. 
Howden, [1905] A.C. 256 [aff [1903] 


International Union of Steam 
Owens, 


1 K.B. 308]; Wolfe v. Matthews, 21 
Ch.D. 194. 
54. Cooper v. McDonald, 19 Man. 1. 


[a] Transfer of note payable to 
order of association.—Where a trade 
union lends money on a promissory 
note, although lending money is not 
one of its objects, all members of the 
union must join in indorsing it to 
enable the transferee to sue on the 
note. Cooper v. McDonald, 19 Man. 1. 


men vy. Barnhill, 108 So. 456, 214 Ala. 
565, 47 A.L.R. 270. 


58. Brotherhood of Railroad Train- 
men y. Barnhill, supra. 


59. A. R. Barnes & Co. v. Berry, 
157 F. 883 [aff 169 F. 225]. 


[a]. Thus, where a contract be- 
tween the International Printing 
Pressmen and Assistants’ Union and 
the United Typothetae of America at- 
tempted to regulate the length of the 
workday, but did not fix the term 
of service nor prevent the members 
of the union from withdrawing from 
the service of the Typothetae at any 
time whether with or without cause, 
the contract having been repudiated 
by the union, the courts had no pow- 
er by injunction to restrain the offi- 
cers of the union from paying strike 
benefits to members from a fund rais- 
ed for that purpose in order indirect- 
ly to compel enforcement of the con- 
tract, and prevent the success of 
strikes inaugurated to compel the 
granting immediately of an eight-hour 
day. A. R. Barnes & Co. v. Berry, 157 
F. 883 faff 169 F. 225]. 


60. Steinert v. United Brotherhood, 
etc., 97. N.W. 668, 91 Minn. 189. 


61. Howden v. Yorkshire Miners’ 
Assoc., [1903] 1 K.B. 308. 


them as to when and how long they 
should work, a system of fines being 
provided for violation of the rules, 
and a member being entitled to a 
certain sum per week in case of a 
strike. The by-laws provided that 
the association should appropriate a 
certain sum toward paying the funer- 
al expenses of deceased members, 
clear of all fines, in good standing, 
and not three months in arrears for 
dues. A previous by-law provided 
that a member three months in ar- 
rears for dues should not be consid- 
ered “in benefit” until one month aft- 
er he should be clear on the books. 
It was held that the benefits referred 
to in such by-law were the advantag- 
es of constant employment, and in- 
demnity against loss of time on ac- 
count of a strike, ete., and not the 
provision as to funeral expenses; and 
a member who, before his death, paid 
all his dues, although when paid they 
were three months in arrears, and 
who was clear of all fines and in good 
standing, was entitled to the benefit 
of such provision. Weiss v. Tennant, 
21 N.Y.S. 252, 2 Misc. 213. 


63. Froelich v. Musicians Mut. 
Ben. Assoc., 93 Mo.App. 383; Lysaght 
v. St. Louis Operative Stonemasonsy’ 
Assoc., 55 Mo.App. 538. 


64. See supra § 13. 
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bers will not be interfered with by the courts where 
it appears that the construction placed thereon is 
a reasonable one,®® arrived at in good faith.°* The 
right of a member to preference in the selection of 
trainmen to man certain trains, acquired under an 
existing regulation by virtue of their seniority, is 
not such a vested right as cannot be destroyed or 
modified by a subsequent regulation duly adopted 
under the constitution and by-laws of his union,®* 
or as will justify equity interfering to preserve it.®° 
A member of a local typographical union, deprived 
of his rights as to priority in retention in employ- 
ment and reinstatement after discharge under the 
charter of the international union, by the action of 
the executive committee of the local union in re- 
quiring two chapels, in one of which plaintiff was 
employed, to prepare a joint priority list when the 
same person obtained control of both chapels, hav- 
ing exhausted his remedies within the union after 
he lost his position on merger of the chapels in ac- 
cordance with the joint priority list, had a cause 
of action against the local union to annul and set 
aside the order of the executive committee and the 
joint priority list, and to have his name placed on 
the priority list of employees of the chapel in the 
same position it would have been in had the order 
of the executive committee not been made;®® and 
the decision of a tribunal of: the union that the 
rights of a member who had been laid off and de- 
prived of his priority position had not been vio- 
lated, since he could have applied for restoration, 
and since, although offering to work anywhere the 
foreman might place him, he failed to offer to work 
in any particular place, was not binding on him, 
where it was based on incorrect construction of 
the constitution and by-laws constituting the con- 
tract between him and the union.7° Where the ac- 
tion depriving a member of his priority position has 


65. Shaup v. Grand International 
Brotherhood of Locomotive Engi- 
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[a] Validity of change—A new 
regulation of the committee of the 
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been affirmed by the tribunal of the union, equity 
will afford the member relief,71 even though he has 
an action at law for damages,” particularly where 
there is no basis on which to estimate such dam- 
ages.73 


[§ 67] d. Effect of Termination of Membership; 
Suspension,7* On the termination of one’s mem- 
bership in a union, whether by act of his own‘® 
or by act of the union,’® his interest in the funds 
and property of the union ceases,*7 and this is par- 
ticularly true where the by-laws of the union so 
provide.78 


Suspension. While a suspended member may have 
a contingent interest in the property and funds of 
the union,’® he has no such legal interest therein®® 
as to make invalid an assignment of property of the 
union executed only by the other members in good 
standing. 


[§ 68] e. Dissolution of Union. On the dissolu- 
tion of a labor union the accumulated funds should 
be distributed to those who are members at the 
time in proportion to their contributions thereto.®? 


[§ 69] 4. Liabilities of Members—a. Dues and As- 
sessments. Where nothing in the laws of a union 
requires monthly dues to be paid in advance, they 
may be paid at any time during the month;** a 
member dying before the end of a month without 
paying such month’s dues is not in arrears.*+ The 
payment of dues to one designated to collect them 
is a payment to the association,®® even though such 
officer does not turn in the money until after the 
member’s death.°* Before the members can become 
liable for a special levy, which, under the rules of 
the union, must be authorized by a vote of the mem- 
bers, there must be such a vote conducted in ac- 
cordance with the union rules.87 


75. See supra § 45. 


neers, 135 So. 327, 223 Ala. 202 [foll 
Jordan v. Order of Railway Conduc- 
tors of America, 135 So. 329, 223 Ala. 
205]; Hunt vy. Dunlap, (Tex.Civ.App.) 
248 S.W. 760. 


[a] Construction held reasonable. 
—A union’s construction of a provi- 
sion in an agreement of two railroad 
labor unions, placing all engineers of 
the unions under the jurisdiction of 
one union that all engineers who did 
not hold rights in yard service would 
be given such rights effective on a 
certain date, but who would be list- 
ed as younger than those on a cer- 
tain switch engineers’ list, that a road 
engineer who had yard rights and 
who was older in service than a yard 
engineer had seniority over the yard 
engineer is reasonable, and will not 
be disturbed by the courts. Hunt v. 
Dunlap, (Tex.Civ.App.) 248 S.W. 760. 


66. Shaup v. Grand International 
Brotherhood of Locomotive Engi- 
neers, 135 So. 327, 223 Ala. 202 [foll 
Jordan v. Order of Railway Conduc- 
tors of America, 135 So. 329, 223 Ala. 
205]. 


67. Shaup v. Grand International 
Brotherhood of Locomotive Engi- 
neers, 135 So. 327, 223 Ala. 202 [foll 
Jordan v. Order of Railway Conduc- 
tors of America, 135 So. 329, 223 Ala. 
205, and appr Burger v. McCarthy, 
100 S.E. 492, 84 W.Va. 697]. 


Brotherhood of Railroad. Trainmen, 
authorized to make regulations and 
to contract with the railroad, and 
thereby to modify or destroy a pref- 
erence to man certain trains acquired 
by some members under a former reg- 
ulation based on seniority, duly adopt- 
ed under the constitution and by- 
laws of the order, not conflicting 
with public policy, nor destructive of 
vested property rights, -is not review- 
able by the courts, especially where 
complainants have not exhausted 
their right to appeal from the board 
of directors to the grand lodge. Bur- 
eo Nome ee 100 S.E. 492, 84 W. 
a. ; 


68. Shaup y. Grand Internationa 
Brotherhood of Locomotive Engi- 
neers, 135 So. 327, 223 Ala. 202 [foll 
Jordan v. Order of Railway Conduc- 
50 of America, 185 So. 329, 223 Ala, 


69. Hamilton v. Rouse, 165 N.Y.S. 
178, 178 App.Div. 81. 


70. Robinson v. Dahm, 159 N.Y.S. 
10538, 94 Mise. 729. 


71. Robinson vy. Dahm, supra. 
72. Robinson v. Dahm, supra. 


73. Robinson v. Dahm, = supra 
(where there is no basis on which 
to estimate the damages). 


74. See Associations § 87; 
ficial Associations § 71. 


Bene- 


76. Expulsion of members see su- 
pra §§ 49-51. 


77. Shinsky v. Tracey, 114 N.E. 
957, 226 Mass. 21, L.R.A.1917C 1053; 
Local Union No. 1, Textile Workers 
v. Barrett, 86 A. 5, 19 R.I. 663. 


78. Local Union No 1, Textile 
Workers y. Barrett, supra. 


79. Brown vy. Stoerkel, 41 N.W. 921, 
74 Mich. 269. 


80. Brown v. Stoerkel, supra. 
81. Brown v. Stoerkel, supra. 


82. In re Printers, ete., Amalga- 
mated Trades Protection Soc., [1899] 
2 Ch. 184; Strick v. Swansea Tin- 
Plate Co., 86 Ch.D. 558. 


83. Weiss v. Tennant, 21 
252, 2 Mise. 213. 


Weiss v. Tennant, supra. 
85. Weiss v. Tennant, supra. 
Weiss v. Tennant, supra. 
87. Dunn v. Bevan, 38 T.L.R. 172. 


[a] Necessity for canvass by au- 
thorized persons.—Where almost half 
the ballots were scrutinized by per- 
sons not authorized, the vote is in- 
5 and pe are not liable for” 

e special levy. Dunn y. Bevan, 
Tin Ra Lt a 


[b] Improper canvass.—Dunn vy. 
Bevan, 38 T.L.R. 172. 


INGY.Se 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 70] b. Contracts.38 The members of an unin- 
corporated trade union are jointly liable on the un- 
ion’s contractual obligations.®® 


[§ 71] c. Wrongful Acts of Officers or Other Mem- 
bers.°° Although a member is personally liable for 
any torts in which he may participate,?! mere mem- 
bership in a union does not necessarily make all 
members liable for the wrongful acts of their as- 
sociates;°* and for unlawful acts done, members 
not having knowledge of, or consenting to, aré not 
liable.°* On the other hand, members are liable 
for the wrongful acts of an agent performed with- 
in the scope of his authority,®* and this even as 
to members having no knowledge of such acts,®* nor 
directing or approving them;°* and a member of 
a union participating with others in the making of 
a rule or regulation binding on all members, which 
is unlawful, is liable for the carrying out of such 
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rule, although he does not personally participate 
therein.®? 


[§ 72] F. Appeal of Member within Union.?* Be- 
fore a matter will be considered by the superior 
tribunal of a union, there must be a compliance with 
all provisions of the union laws relating thereto.?® 
The appeal of a member from the decision of an 
inferior to a superior body must be taken within the 
time provided in the laws of the union.! The rule 
of the railroad brotherhood, that no resolution hav- 
ing for its purpose “the changing of existing rights 
to runs as understood by engineers will be enter- 
tained by any general committee of adjustment un- 
til it has first been submitted to all divisions inter- 
ested,” has been held not applicable to a resolution af- 
fecting seniority right of members, but has been held 
to apply to rights of engineers to continue on their 
customary routes.? 


VIII. SUPERIOR, SUBORDINATE, AND FEDERATED BODIES? 


[§ 73] A. In General. Workmen, through the 
unions which they have organized,* may unite with 
other unions.° Before any rights may arise between 
an association of unions and a local union, however, 
the latter must acquire membership in the former.® 
That injury will result to a local union by reason 


of nonadmission to membership in the association af- 
fords no ground for relief,’ since the acquisition of 
membership by a local union in an association of 
unions is not a matter of right’ which the courts will 
enforce;® rather it is a privilege which the parent 
organization grants or withholds at its pleasure.?° 


8s. 
members see supra § 37. 


Contracts for members by union 
See supra § 22. 


89. Andrews v. Local Union No. 
13, Journeymen Plumbers, Gas and 
Steamfitters, and Sprinkler Fitters, of 
Rochester, N. Y., 234 N.Y.S. 208, 133 
Mise. 899. 


90. Power of officers to bind mem- 
bers generally see supra §§ 36-38. 


91. United Mine Workers of Amer- 
ica v. Coronado Coal Co., 42 S.Ct. 
570, 259 U.S. 344, 66 L.Ed. 975, 27 
A.L.R. 762. 


92. Lawlor v. Loewe, 187 F. 522, 
109 C.C.A. 288 [cert den 32 S.Ct. 527, 
233 U.S. 729, 56 L.Ed. 633]; Sweetman 
v. Barrows, 161 N.E. 272, 263 Mass. 
349, 62 A.L.R. 311. 


93. Hill v. Eagle Glass & Mfg. Co., 
219 BF. 719, 185 C.C.A. 417; Lawlor v. 
Loewe, 187 F. 522, 109 C.C.A. 288 [cert 
den 82 S.Ct. 527, 223 U.S. 729, 56 L. 
Ed. 633]; Sweetman v. Barrows, 161 
N.E. 272, 263 Mass. 349, 62 A.L.R. 311; 
Michaels v. Hillman, 183 N.Y.S. 195, 
112 Misc. 395. 


{a] Thus members of a_ labor 
union are not liable for a tort of other 
members, unless they authorized or 
participated in it, or aided it in some 
way with knowledge of the illegal 
purpose. Hill v. Eagle Glass & Mfg. 
Co., 219 F. 719, 135 C.C.A. 417 [appeal 
ger 221 F. 1022, 136 C.C.A. 664, and rev 
on other grounds 38 S.Ct. 80, 245 U.S. 
275, 62 L.Hd. 286]. 


[b] Liability for unlawful expul- 
sion of member.—Members of a trade 
union not’ present or consenting 
to plaintiff's alleged illegal expulsion 
are not liable for damages for plain- 
tiff’s resulting inability to obtain em- 
ployment. Sweetman v. Barrows, 161 
N.E, 272, 263 Mass. 349, 62 A.L.R. 
311. 

[ec] Unlawful conduct of strike.— 
Members not connected with unlaw- 
ful acts in the conduct of a strike are 
not liable. Michaels v. Hillman, 183 


[63 C. J.—38] 


Authority of officers to bind] N.Y.S. 195, 112 Misc. 395. 


But see 
United Traction Co. v. Droogan, 189 
N.Y.S. 39 (every member of a labor 
union on strike is responsible for un- 
lawful acts of officers and others com- 
mitted to secure a successful strike). 


{d] Effect of provision in consti- 
tution.—A clause in the constitution 
of a labor organization, which pro- 
vides that certain of its officers “shall 
use all the means in their power” to 
bring nonunion shops into the trade, 
does not necessarily imply that these 


‘officers shall use other than lawful 


means, and the fact alone that a mem- 
ber contributes money to the support 
of the organization does not make 
him responsible as a principal for un- 
lawful acts of the officers or their 
agents, but in order that his contribu- 
tions shall have such effect some- 
thing more must be shown, as that 
unlawful means had been so fre- 
quently used with the express or tacit 
approval of the association that its 
agents were warranted in assuming 
that they might use such means, and 
that the association and its individual 
members would approve or tolerate 
such use, whenever the end sought to 
be attained might be best attained 
thereby. Lawlor v. Loewe, 187 F. 522, 
109 C.C.A. 288 [cert den 32 S.Ct. 527, 
228 U.S. 729, 56 L.Ed. 633]. 


[el] Evidence to show consent or 
ratification.—In an action to charge 
members of a labor organization indi- 
vidually with liability because of al- 
leged unlawful acts of agents sent 
out by the organization, evidence that 
defendants paid dues to the organiza- 
tion after service of the complaint is 
not competent either as showing rati- 
fication by defendants of the acts of 
such agents or that such acts were 
authorized when committed. Lawlor 
v. Loewe, 187 F. 522,,109 C.C.A. 288 
[eert den 32 S.Ct. 527, 223 U.S. 729, 
56 L.Ed. 633]. 


94 F.C. Church Shoe Co. v. Tur- 
ner, 279 S.W. 232, 218 Mo.App. 516; 
Clarkson v. Laiblan, 216 S.W. 1029, 
202 Mo.App. 682. 


95. Clarkson v. Laiblan, supra. 
96. Clarkson v. Laiblan, supra. 


97. Irving v. Neal, 209 F. 471 (rule 
unlawful as in restraint of trade). 


98. Exhaustion of internal reme- 
dies see supra § 58; and infra § 83. 
99. Long v. Baltimore & O. R. Co., 


141 A. 504, 155 Md. 265. 


1. Long v. Baltimore & O. R. Co., 
supra. 


{a] Validity of resolution defining 
seniority rights of members cannot 
be attacked for irregularity in adop- 
tion after the time prescribed for 
appeal has expired. Long y. Balti- 
me & O. R. Co., 141 A. 504, 155 Md. 


2. Long v. Baltimore & O. R. Co., 
supra. 


3. See also Beneficial Associations 
§§ 74-79. 


4. Right to combine see supra § 4. 


5. Hitchman Coal & Coke Co. v. 
Mitchell, 172 F. 963 [cit Thomas v. 
cone N. O. & T. P. R. Co.,; 62 F. 


6 Greenwood v. Building Trades 
Council of Sacramento, 2383 P. 823, 
71 Cal.App. 159. 


[a] Thus, in suit by a local labor 
union to compel a building trades 
council to reinstate the union to mem- 
bership, plaintiff not being a member 
of the council and having no represen- 
tation therein, the relation of trustee 
and cestui que trust does not exist 
between them. Greenwood v. Build- 
ing Trades Council of Sacramento, 
233 P. 8238, 71 Cal.App. 159. 


7. Greenwood vy. Building Trades 
Council of Sacramento, supra. 


8 Greenwood v. Building Trades 
Council of Sacramento, supra. 


9. Greenwood vy. Building Trades 
Council of Sacramento, supra. 


10. Greenwood v. Building Trades 
Council of Sacramento, supra. 


696 [63 C.J.] TRADE 
In accepting a charter from a general association, 
a loeal does so subject to all the conditions on which 
it was granted as contained in the charter, constitu- 
tion, and other laws of the association;11 the local 
must obey the rules of the general organization,** 
the charter and constitution constituting a contract 
between them;?? these instruments together with 
the local constitution and laws constitute the con- 
tract between the members of the local inter sese.** 
Such contracts may not be annulled by a mere ma- 
jority vote, except under the forms of law.1® The 
membership of a local union in an association of 
unions makes the former’s members members of the 
association,!® which continues as long as the local 
is in good standing.17 On the expulsion of the local 
from the association, however, the members of the 
local cease to be members of the association.*® Le- 
gal suspension of a local union by the parent asso- 
ciation causing the value of the local’s property to 
decrease does not render the association liable for the 
loss.1® On the chartering of a local organization 
by a general association after another local organiza- 
tion in the same locality had ceased to function and 
pay dues to the parent organization, the charter of 
the former local is considered as revoked where a 
provision of the constitution of the association pro- 
vides that only one such charter can be issued in 
the same locality.2° Where the constitution of a 
national association prohibits withdrawal of a local 
union on objection of a stated number, a vote of a 
mere majority cannot effect such a withdrawal.*+ 


Union label. A subordinate lodge or society of a 
labor union which has a common label cannot main- 
tain a suit to enjoin the unauthorized use of such 


[a] Thus, where a local union se- [a] 


UNIONS 


Members of incorporated lo- 


label, the right of action, if any, being in the chief 
association.22. Where such label stigmatizes with- 
out warrant or justice nonunion laborers working 1n 
the same line of employment, the courts wiil not pro- 
tect the union in the use thereof.?* 


[§ 74] B. Rights As Between Local and Associa- 
tion—1l. In General. In the enactment of by-laws, 
rules, and regulations, the local union must not vio- 
late provisions of the constitution of the general as- 
sociation of which it is a member.”* Under a con- 
stitution prohibiting the chartering of a local union 
by the parent association in a locality in which a 
local already exists, a new local could not be chartered 
in a locality\where there is an existing local but 
which has merely been suspended.?> A general trade 
union cannot so amend its constitution as to effect 
the abolition of a subordinate body whose members 
have acquired vested interests in the parent organ- 
ization.2® In such ease the general association can- 
not require the subordinate organization to pay fees 
and expenses incurred in a lawsuit between them 
wherein the local successfully sought to prevent the 
enforcement of such amendment.?? 


[§ 75] 2. Affiliation of Incorporated Local Union 
with Association of Unions. A local trade union 
organized as a membership corporation, although aec- 
cepted as a member of an association of unions, re- 
mains subject to the laws of the state of its in- 
corporation.2® The affiliation of a local trade un- 
ion, organized as a membership corporation under 
a state statute, with an association does not give 
to the latter power to interfere with the internal 


~— [§§ 78-75 


ceded from membership in a local 
building trades council, but later 
sought reinstatement, a court of 
equity will not interfere with the 
action of the council in excluding 
such union from membership, which 
jt had a legal right to do, or compel 
admission into membership, regard- 
less of its motive, especially where the 
action of the local council has been 
approved by the parent association. 
Greenwood v. Building Trades Coun- 
cil of Sacramento, 233 P. 823, 71 Cal. 
App. 159. 


11. Local Union No. 76 of United 
Brotherhood of Carpenters and Join- 
ers of America v. United Brotherhood 
of Carpenters and Joiners of America, 
79 So. 582, 143 La. 901. 


12. Musical Mut. Protective Union 
Be eres 205 N.Y.S. 599, 123° Misc. 


13. Carey v. International Broth- 
erhood of Paper Makers, 206 N.Y.S. 
75, 123 Mise. 680; Musical Mut. Pro- 
tective Union v. Weber, 205 N.Y.S. 
599, 123 Mise. 182; Brownfield v. 
Simon, 158 N.Y.S. 187, 94 Mise. 720 
oy 159 N.Y.S. 1102, 174 App.Div. 


14. Brownfield v. Simon, supra. 


Constitution, by-laws, etc., as con- 
tract see supra § 11. 


15. Brownfield v. Simon, 158 N.Y. 
S. 187, 94 Misc. 720 [aff 159 N.Y.S? 
1102, 174 App.Div. 872]. 


16. Kunze v. Weber, 188 N.Y.S. 
644, 197 App.Div. 319; Taussig v. 
Weber, 205 N.Y.S. 605, 123 Misc. 180. 


cal. Kunze v. Weber, 188 N.Y.S. 644, 
197 App.Div. 319. 


17. Taussig v. 
605, 123 Mise. 180 


18 Kunze v. Weber, 188 N.Y.S. 
644, 197 App.Div. 319; Taussig v. 
Weber, 205 N.Y.S. 605, 123 Misc. 180. 


[a] Reason for rule.—‘“If the rule 
were otherwise, a local might violate 
every rule of the parent organization 
and be expelled, and then every mem- 
ber could claim that the expulsion did 
not affect his membership, which 
would remain just as valid after as 
before the violation by the_ local.” 
Taussig v. Weber, 205 N.Y.S. 605, 
606, 123 Misc. 180. 


[b] Reinstatement by order of 
federation president.—The president 
of an unincorporated federation of 
trade unions cannot by an order make 
members of the affiliated unions also 
members of the federation, if they 
were not already such members, mere- 
ly for the purpose of expelling there- 
from directors of a trade union who 
had disobeyed an order of the fed- 
eration’s president. Kunze v. Weber, 
188 N.Y.S. 644, 197 App.Div. 319. 


19. Musical Mut. Protective Union 
A at 205 N.Y.S. 599, 123 Misc. 


Expulsion of locals see infra § 79. 


20. Centralia Labor Temple Ass’n 
v. O’Day, 246 P. 930, 189 Wash. 331. 


21. Brownfield v. Simon, 158 N.Y. 
S. 187, 94 Mise. 720 [aff 159 N.Y.S. 
1102, 174 App.Div. 872]. 


22. McVey v. Brendel, 22 A. 912, 


Weber, 205 N.Y.S. 


Lae Pa. 235, 27 Am.S.R. 625, 18 L.R.A. 


Union label generally see Trade- 
Marks, Trade-Names, and Unfair 
Competition § 64. 


23. McVey v. Brendel, 22 A. 912, 


see Pa. 235, 27 Am.S.R. 625, 13 L.R.A. 


24. Bertucci v. United Cement 
Masons’ Union No. 1 of Greater New 
York and Vicinity, Local 570, 249 N.Y. 
S. 635, 139 Misc. 703. 


[a]. Resolution invalid.—A local 
union’s resolution depriving members 
returning to membership under an 
agreement between rival internation- 
als, of the right to speak, vote, and 
hold office for ten years, is in con- 
flict with the international’s constitu- 
tion. Bertucci vy. United Cement Ma- 
ocd eat wie are one New 

ork an icinity, Local 570, 24 mys 
S. 635, 139 Misc. 703. eae 


25. Bricklayers’, Plasterers’ & 
Stonemasons’ Union v. Bowen, 183 
N.Y.S. 855 [aff 189 N.Y.S. 938]. 


26. Howard v. Weissmann, 31 F. 
(2d) 689 [cert den 50 S.Ct. 30, 280 U. 
S. 575, 74 L.Ed. 626]. 


{a] Thus a trade union is prop- 
erly enjoined from abolishing a trade 
district union of workmen in allied 
trades after recognizing it and receiy- 
ing payments from members for 4 
long period. Howard vy. Weissmann, 
31 F.(2d) 689 [cert den 50 S.Ct. 30 
280 U.S. 575, 74 L.Ed. 626]. : 


27. Howard v. Weissmann, supra. 


28. Kunze v. Weber, 188 N.Y.S. 
644, 197 App.Div. 319. = 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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affairs of the local,?® except to the extent permit- 
ted by the by-laws of the local enacted under au- 
thority of the statute under which the local was in- 
_corporated,*® a local union organized as a member- 
ship corporation under state law having the right 
to govern its own internal affairs.31 Such incor- 
porated local has no power to surrender its cor- 
porate powers to an association of unions, and to 
subordinate itself to control of officers of the asso- 
ciation.*?. .The suspension of an officer of an in- 
corporated union in accordance with the by-laws of 
such union cannot be interfered with by a voluntary 
association with which the local is affiliated;° the 
association cannot reinstate such officer;?* all that 
the association can do in such ease is to withdraw 
the right of affiliation from the local.?5 The officer’s 
only remedy in such ease is to proceed in the man- 
ner provided by the laws of the local.?¢ 


[§ 76] 3. Property Rights. In whom title to funds 
collected by a local union from its members lies, de- 
pends on the terms of the constitution and laws of 
the association of which the local is a member.37 
Ordinarily title to a local’s property and funds is in 
the local,** unless it is otherwise provided in the 
laws of the association, which the local agreed to 
and accepted on acquiring membership in the asso- 
ciation.2® That the local accepted a provision which 
took the title or possession of its property from it 
should appear without reasonable doubt before such 
provision can be given effect.4° Funds raised by 
a local association, when affiliated with a national 
association, for the construction of a labor temple, 


29. Werner v. Weber, 188 N.Y.S. 34. 
648, 197 App.Div. 326; Kunze v. Web- 35 
er, 188 N.Y.S. 644, 197 App.Div. 319; z 
Musical Mut. Protective Union _v. 36. 
Weber, 205 N.Y.S. 599, 123 Misc. 182. 37. 

Ass’n 


“With that in mind, the defense 
of ultra vires is made out. Defend- 
ant derived all its powers from the 
state, and could do nothing, enter into 


158 N.Y.S. 665. 
[a] 
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Kunze v. Weber, supra. 
Kunze v. Weber, supra. 
Kunze v. Weber, supra. 


Grand Lodge of International 
of Machinists v. Reba, 116 A. 
235, 97 Conn. 235; O’Neill v. Delaney, 


Title in local.—Where 
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constitute a trust fund for such purpose,*! under 
control of the national body,*? even after revocation 
of the charter of the local,+® to which a successor 


of the local as a member of the national body is en- 
titled.+4 


[§ 77] ©. Termination of Membership in General 
Body—1. In General. The termination of a local 
union’s membership in an association does not affect 
the structure of the local union so as to dissolve it.4® 
Hence, debtors of the expelled local do not, by rea- 
son of such expulsion, become trustees for the local’s 
ereditors*® nor for the individual members of the 
local.*7 A parent organization, although having pow- 
er to revoke the charter of a member local union,*® 
does not have the power to dissolve the local;#® nor 
has it any power over the property rights of the 
local as between the local and its debtors or eredi- 
tors.°° A local whose charter has been revoked has 
power to collect its debts, pay its creditors, and dis- 
tribute its surplus.°? Its right to sue and be sued®? 
is not taken away from it by the revocation of its 
charter.°* The revocation by a parent union of the 
charter of a local severs the relations between 
them,®* but does not necessarily extinguish the vol- 
untary association of the members of the local.5® 
The withdrawal of a local union from one national 
body and its affiliation with another has no effect 
on its identity and status.5¢ 


[§ 78] 2. Property Rights.®7 The property of a 
local union whose charter has been revoked remains 
in the title and possession of the local,®® unless it 


Those who contributed thereto un- 
doubtedly did so because they knew 
that the disposition of the funds 
would be made in the interest of those 
who were in sympathy with the pur- 
poses and aims of the parent body. 
shee It is sufficient to say that the 
donors of this fund have a right to 
require that it shall be disbursed un- 


the| der the authority of that organiza- 


no contracts, not within the powers so 
granted. By the law of its incorpo- 
ration and its articles, defendant was 
vested with certain powers. It was 
created an independent body, subordi- 
nate to none other, but with authority 
to establish branches subordinate, 
and not superior, to itself. All its 
powers were to be exercised by itself 
—by its members, Officers, and trus- 
tees. Their judgment, discretion, and 
policy were to control in all that con- 
cerned defendant. No power was glv- 
en it to abdicate the authority con- 
ferred upon it by the state, and to 
subordinate itself and its interests 
to any other persons or associations. 
It was given no power to relinquish 
self-control and management, and to 
bind itself to accept the judgments, 
discretion, and policy of others. Any 
contract or agreement assuming to 
do these latter would be beyond its 
powers, and so invalid.” Moyer v. 
Butte Miners’ Union, 232 F. 788, 790. 


30. Werner v. Weber, 188 N.Y.S. 
648, 197 App.Div. 326; Kunze v. Web- 
er, 188 N.Y:S. 644, 197 App.Div. 319. 


31. Musical Mut. Protective Union 
v. Weber, 205 N.Y.S. 599, 123 Misc. 
182. i 

. Moyer v. Butte Miners’ Union, 
232 F. 788 [aff 246 F. 657, 158 C.C.A. 
613 (cert den 38 S.Ct. 191, 245 U.S. 
671, 62 L.Ed. 540)]. 


3G. Kunze v. Weber, 
644, 197 App.Div. 319. 


188 N.Y.S. 


constitution of a labor union provid- 
ed that a branch union should controi 
its own finances, that death benefits 
to members’ families should be voted 
by a branch from its funds, not mak- 
ing the branches accountable to the 
parent union for sums received and 
disbursed, nor requiring them to make 
any payment of them, except in the 
case of a fine imposed on a branch 
or assessment levied for the union’s 
expenses, a branch union had title to 
the funds collected by it from its 


members. O’Neill v. Delaney, 158 N. 
Y.S. 665. 
38. Grand Lodge of International 


Ass'n of Machinists v. Reba, 116 A. 
235, 97 Conn, 235. 


39. Grand Lodge of International 
Ass’n of Machinists v. Reba, supra. 


40. Grand Lodge of International 
Ass’n of Machinists v. Reba, supra. 


41. Centralia Labor Temple Ass’n 
v. O’Day, 246 P. 930, 932, 139 Wash. 
331. 


42. Centralia Labor Temple Ass’n 


v. O’Day, supra. 


43. Centralia Labor Temple Ass’n 
v. O’Day, supra. 


44. Centralia 
v. O’Day, supra. 


“This fund was raised and paid in- 
to the organization at a time when it 
was affiliated with, and chartered by, 
The American Federation of Labor. 


Labor Temple Ass’n 


tion, or a subordinate council legally 
chartered by it. It may safely be as- 
sumed that, if so, it will be disbursed 
in accordance with the purpose for 
which the subscriptions were made.” 
Centralia Labor Temple Ass’n_ v. 
O’Day, 246 P. 930, 932, 139 Wash. 331. 


45. Kelso v. Cavanagh, 244 N.Y.S. 
90, 137 Mise. 653. 


46. Kelso v. Cavanagh, supra. 

47. Kelso v. Cavanagh, supra. 

48. Revocation of charter see in- 
fra § 79. 

49. Kelso v. Cavanagh, 244 N.Y. 
S. 90, 137 Mise. 653. 

50. Kelso v. Cavanagh, supra. 

51. Kelso v. Cavanagh, supra. 

5@. See infra §§ 84-102. 


53. Kelso v. Cavanagh, 244 N.Y.S. 
90, 187 Misc. 653. ; 


54. Grand Lodge of International 
Ass’n of Machinists v. Reba, 116 A. 
235, 97 Conn. 235. 


55. Grand Lodge of International 
Ass’n of Machinists v. Reba, supra. 


56. Shipwrights’, Joiners’ & Calk- 
er’s Ass’n, Local No. 2, of Seattle 
v. Mitchell, 111 P. 780, 60 Wash. 529. 


57. As between local and associa- 
tion during affiliation see supra § 76. 


58. Grand Lodge of International 
Ass’n of Machinists v. Reba, 116 A. 
235, 97 Conn. 235. 
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is otherwise provided in the constitution of the parent 
organization, which the local agreed to and accepted 
when it acquired membership in the parent associa- 
tion.>® The withdrawal of a Jocal union from one 
general association and its affiliation with another 
has no effect on the funds or property belonging to 
such local;*° hence, on the secession from a national 
association of a local labor union which joined with 
another national association, a minority of such lo- 
cal union retaining its membership in the former na- 
tional association is not entitled to the funds of the 
local union.*t However, where the laws of a gen- 
eral association prohibit the withdrawal of a lo- 
eal from membership on objection of a stated num- 
ber,®? a mere majority vote of the members of the 
local cannot authorize the transfer of the funds of 
the local to another organization,®*® the local with 
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[§§ 78-79 


its remaining minority being entitled to such funds 
as against another local with which the majority of 
the old local had affiliated.* 

[§ 79] D. Discipline of Locals; Revocation of 
Charter; Suspension-or Expulsion.*® For a viola- 
tion of the laws of the parent body a local incurs 
the penalties prescribed by the association’s laws.°° 
Subordinate or local unions may be suspended by 
the parent body for a violation of the rules of the 
general organization,®’? but it is only for grounds 
set forth in the constitution and other laws of the 
association that such suspension or expulsion can 
be had.*® In enforcing the penalties prescribed, the 
national association must follow a regular and legai 
procedure.*® A local union cannot be suspended or 
expelled without being given an opportunity to be 
heard;7° and, where there are property rights in- 


59. Grand Lodge of International 
Ass’n of Machinists v. Reba, supra; 
Grand Council Provincial Workmen’s 
Association v. McPherson, (N.S.) 8 
Dom.L.R. 672. 


{a] Thus a labour organization 
which owes allegiance to a grand 
body of which it is a subordinate 
lodge cannot, on secession from the 
association, dispose of its assets to 
a rival organization to which no 
member of the lodge could belong 
without forfeiting his membership in 
the general association, where there 
is a provision of the grand body that, 
on the dissolution of any subordinate 
lodge, its property not theretofore 
disposed of by the lodge in accord- 
ance with its by-laws is to be vested 
in the grand body to be applied first 
in payment of any debts of the sub- 
ordinate lodge, and the balance, if 
any, in such manner as the grand 
body may deem best for the general 
interests of the order in the province. 
Grand Council Provincial Workmen's 
Association vy. McPherson, (N.S.) 8 
Dom.L.R. 672 (any such attempted 
sale is ultra vires and void and con- 
stitutes a breach of trust, and a re- 
ceiver will be appointed over the real 
and personal property of the subor- 
dinate lodge on the application of the 
grand body). 


[b] “Gapsinge” of charter does not 
include involuntary revocation.—A 
provision in the constitution of the 
grand lodge of a trade organization, 
headed by the words “merging and 
disbanding,” that, in the event of a 
lodge lapsing, the property thereof 
shall vest in the grand lodge, does 
not give the grand lodge the title or 
possession of the property of a local 
lodge on revocation of the charter of 
the local lodge. Grand Lodge of In- 
ternational Ass’n of Machinists v. 
Reba, 116 A. 235, 97 Conn. 235. 


[c] Liability of local officers.—A 
provision in the constitution of a 
grand lodge of a trade organization 
that the officers of a local lodge shall 
be legally liable to the general execu- 
tive board for all funds and other 
property under their control does not 
entitle the grand lodge to the prop- 
erty of the local lodge on revocation 
of the charter of the local lodge. 
Grand Lodge of International Ass’n 
of Machinists v. Reba, 116 A. 235, 97 
Conn. 235. 


60. Shipwrights’, Joiners’ & Calk- 
ers’ Ass’n, Local No. 2 of Seattle v. 
Mitchell, 111 P. 780, 60 Wash. 529. 


61. Schweitzer v. Schneider, 97 A. 
159, 86 N.J.Hq. 88 [aff 98 A. 1086, 86 
N.J.Ha. 256]. 


wari See supra § 73 text and note 


63. Brownfield v. Simon, 158 N.Y. 
S. 187, 94 Mise. 720 [aff 159 N.Y-.S. 
1102, 174 App.Div. 872]; O’Neill v. 
Delaney, 158 N.Y.S. 665. 


[a] Reason for rule.—‘‘Doubtless 
all the members of the branch could 
by their own act or agreement, apply 
this fund, which was their own, to 
any purpose deemed desirable; but 
amere majority, at a stated meeting, 
could not make a transfer of that 
fund to another organization in the 
course of a disruption of the existing 
body. Their presence and voice had 
no such efficacy. The branch was or- 
ganized and the fund collected under 
an express agreement between its 
members whereby the organization 
was to have a definite name and pur- 
pose inseparably connected with the 
longshoremen’s union—the parent 
body—to which it was subservient. 
Within the express purposes of the 
organization, the members present at 
a meeting could bind the absentees 
to the result of a vote taken; but a 
resolution to end the association it- 
self involved a modification of the 
very contract under which the meet- 
ing, as such, had any significance 
whatever, and a favorable vote upon 
that resolution had, of course, no 
bearing upon the property rights of 
the members who had not consented 
to the proposition.’ O’Neill v. De- 
laney, 158 N.Y.S. 665, 667. 


64 Brownfield v. Simon, 158 N.Y. 
S. 187, 94-Mise. 720 [aff 159 N.Y.S. 
1102, 174 App.Div. 872]; O’Neill v. 
Delaney, 158 N.Y.S. 165. 


65. Of members of union generally 
see supra §§ 46-61. 


Interference by parent association 
in acts of incorporated local see supra 
§ 75 text and note 29 et seq. 


66. Musical Mut. Protective Union 
Sb er: 205 N.Y.S. 599, 123 Misc. 


_[a] Majority vote of local may 
violate rules. Musical Mut. Protec- 
tive Union v. Weber, 205 N.Y.S. 599, 


123 Misc. 182. 
67. Jennings v. Lee, 295 F. 561. 
[a] Failure to prefer charge 


against striking members.—When a 
large number of the employees of a 
common employer quit work at about 
the same time, by tacit understand- 
ing, and with the intention of resum- 
ing the employment when certain de- 
mands are complied with, it might 
reasonably be determined that there 
was a “strike,” within the laws of 


an association providing for suspen- 
sion of a local lodge not preferring 
charges against striking members. 
Jennings v. Lee, 295 F. 561. 


68. Jennings v. Lee, supra; Abdon 
v. Wallace, (Ind.App.) 165 N.E. 68, 76, 
77; Barbrick v. Huddell, 139 N.E. 629, 
245 Mass. 428; Bricklayers’, Plaster- 
ers’ & Stonemasons’ Union v. Bowen, 
183 N.Y.S. 855 [aff 189 N.Y.S. 938]. 


[a] Validity of grounds.—(1) The 
provisions of the constitution and 
general rules of the Brotherhood of 
Railroad Trainmen, an unincorporat- 
ed association of railroad employees, 
prohibiting members from participat- 
ing in an unauthorized strike, and 
providing that, in case they do so, 
charges shall be preferred against 
them by the subordinate lodge of 
which they are members, and that on 
failure to prefer such charges the 
charter of the subordinate lodge shall 
be revoked, are reasonable and valid. 
Jennings v. Lee, 295 F. 561. (2) Ex- 
pulsion of a local for acquitting a 
member thereof whose expulsion was 
desired by the president of the broth- 
erhood, because of the member’s tes- 
timony before a government commis- 
sion, which testimony, 
truthful, was displeasing to such of- 
ficer, is no valid ground for such ex- 
pulsion. Abdon v. Wallace, (Ind. 
App.) 165 N.E. 68, 76, 77. 


[b] Bevocation of charter as in- 
cident of amalgamation.—The gener- 
al executive board of an international 
trade union, which, under the consti- 
tution, had no power to compel local 
unions to amalgamate without their 
consent or to revoke charter of the 
local -union, except for violation of 
the constitution and rules of the in- 
ternational union, was without au- 
thority to revoke the local union’s 
charter as a mere incident in combin- 
ing the two local unions without the 
consent of one of them, although 
vested by the constitution with al! 
the executive powers of the union. 
Barbrick v. Huddell, 189 N.E. 629, 245 
Mass. 428. 


{c] Suspension or expulsion.— 
Under the constitution of a union, 
the executive board could not termi- 
nate the existence of a local because 
it was contended that it acted ‘con- 
trary to the laws of the union, but 
may only suspend it. Bricklayers’, 
Plasterers’ & Stonemasons’ Union v. 
ca he 183 N.Y.S. 855 [aff 189 N.Y.S. 


69. Musical Mut. Protective Union 
teote nee 205 N.Y.S. 599, 123 Misc. 


70. Gardner v. Newbert, 128 N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


although. 
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§§ 79-81] TRADE 
volved, there can be no suspension or expulsion of 
a local union by its parent association without charg- 
es and due trial.*1_ A member participating in hear- 
ings relating to the revocation of the charter of a 
local and organization of a new local is bound by the 
action taken, where the proceedings were regular.7? 


[§ 80] E. Liability of General Organization for 
Acts of Local Union. The parent organization may 
be liable for acts of a local done in line and scope 
of its duties.** Nevertheless, in the absence of fraud, 
misconduct, or bad faith,74 an association of local 
unions cannot be held liable in damages to a mem- 
ber, who has been unlawfully expelled by his local 
union,‘® for an erroneous decision in approving or 
sustaining the action of the local union in expelling 
such member.7® Where the constitution of a gen- 
eral union gives authority to a local union to order 
and conduet its own strikes on its own responsibility, 
the parent body eannot be held liable for the acts 
of a local body not in connection with the work and 
policies of the parent body,7’ even though the par- 
ent body has authority to discipline the local for 


704, 74 Ind.App. 183; Kehoe v. Leon- 


ard, 163 N.Y.S. 357, 176 App.Div. 626. |the corporation. 


shown that it is in the business of 
Surely no stricter 
rule can be enforced against an un- 
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violation of rules,7® and even though the parent 
body could make a local strike its own.7® Ratifica- 
tion of, or interference in, a local strike to bind the 
parent body must be in the manner provided by its 
constitution.*° In the ordinary conduct of the af- 
fairs of a subordinate union, the general associa- 
tion would not be liable for the obligations of such 
local.8+ On taking over the property and manage- 
ment of the affairs of the subordinate union, the par- 
ent body is precluded from repudiating obligations 
of the loeal.®? 


[§ 81] F. Judicial Interference.8? Following the 
general rule of noninterference as to the internal 
affairs of trade unions,** where no property rights 
are involved,®® the courts generally refuse to inter- 
fere with disputes arising between local affiliated 
unions or between them and the parent body,®® at 
least until the remedies provided by the laws of 
the association have been exhausted,’? the exhaus- 
tion of internal remedies being certainly necessary 
where so provided in the laws of the association,®® 
in the absence of fraud.8® Controversies between 


86. Greenwood v. Building Trades 
Council of Sacramento, 233 P. 823, 71 
Cal.App. 159; Local Union No. 76 of 


71. Neal v. Hutcheson, 160 N.Y.S. 
1007. 


72. International Union of Steam 
and Operating Engineers v. Owens, 
162 N.E. 386, 119 OhioSt. 94. 


73. United Mine Workers of Amer- 
ica v. Coronado Coal Co., 42 S.Ct. 570, 
259 U.S. 344, 66 L.Ed. 975, 27 A.L.R. 
762; Grand International Brother- 
hood of Locomotive Engineers v. 
Green, 98 So. 569, 210 Ala. 496 [error 
dism 44 S.Ct. 636, 265 U.S. 576, 68 L. 
Ed. 1187]. 


[a] Thus in a suit against an un- 
incorporated railway brotherhood 
brought by a member to _ recover 
damages for wrongful expulsion, it 
Was no defense that the expulsion 
was brought about by a local branch, 
in view of Acts (1921) p 15 §§ 2, 4, 
allowing suits by or against unincor- 
porated associations in the associa- 
tion’s name. Grand International 
Brotherhood of Locomotive Engi- 
neers v. Green, 98 So. 569, 210 Ala. 
496 [error dism 44 S.Ct. 636, 265 U. 
S. 576, 68 L.Ed. 1187]. 


74. People ex rel. Solomon _ v. 
Brotherhood of Painters, Decorators, 
and Paper Hangers of America, 112 
N.E. 752, 218 N.Y. 115; Schouten v. 
Alpine, 109 N.E. 244, 215 N.Y. 225. 


75, Suspension or expulsion by 
union of its members see supra §§ 
49-51. 


76. People ex rel. Solomon v. 
Brotherhood of Painters, Decorators, 
and Paper Hangers of America, 112 
N.E. 752, 218 N.Y. 115; Schouten v. 
Alpine, 109 N.E. 244, 215 N.Y. 225. 


77. United Mine Workers of Amer- 
ica v. Coronado Coal Co., 42 S.Ct. 570, 
577, 259 U.S. 344, 66 L.Hd. 975, 27 A.L. 
R. 762 [reh gr 42 S.Ct. 587]; Water- 
side Workers’ Federation of Australia 
vy. Burke, 21 Austr.C.L.R. 140 [rev 
Burke v. Waterside Workers’ Feder- 
ation of Australia, 11 TasmaniaL.R. 
54]; Waterside Workers’ Federation 
of Australia v. Burgess Brothers, 
Ltd.,, 21 Austr.C.L.R. 129 [rev Bur- 
gess v. Katz, 11 TasmaniaL.R. 57]. 


“A corporation ‘is responsible for 
the wrongs committed by its agents 
in the course of its business, and 
this principle is enforced against the 
contention that torts are ultra vires 
the corporation. But it must be 


incorporated organization like this. 
Here it is not a question of contract, 
or of holding out an appearance of 
authority, on which some third per- 
son acts. It is a mere question of 
actual agency, which the constitu- 
tions of the two bodies settle conclu- 
Sively. If the International body had 
interfered, or if it had assumed lia- 
bility by ratification, different ques- 
tions would have arisen.” United 
Mine Workers of America v. Coro- 
nado Coal Co., supra. 


78. United Mine Workers of Amer- 
ica v. Coronado Coal Co., 42 S.Ct. 
570, 259 U.S. 344, 66 L.Ed. 975, 27 A. 
L.R. 762 [reh gr 42 S.Ct. 587]. 


79. United Mine Workers of Amer- 
ica v. Coronado Coal Co., supra. 


80. Pennsylvania Mining Co. v. 
United Mine Workers of America, 28 
F.(2d) 851 [cert den 49 S.Ct. 263, 279 
U.S. 841, 73 L.Ed. 987]. 


81. Seidner v. Fish, 226 N.Y.S. 411, 
131 Mise. 203. 


82. Seidner v. Fish, supra. 


fa] TIllustration.—Where the In- 
ternational Ladies’ Garment Work- 
ers’ Union, after taking over the 
management and control of the af- 
fairs of a subordinate local organi- 
zation, as it was authorized to do by 
its constitution, notified all employ- 
ing firms who had contracts with the 
subordinate organization that it had 
taken over the management and di- 
rection thereof, and that deposits 
made by such firms to secure per- 
formance of a contract with the 
subordinate organization would con- 
tinue as security for the perform- 
ance of contracts during renewal 
terms thereof, it thereby assumed 
and ratified the obligations of. its 
subordinate organization to return 
the security as provided in the con- 
tract, and, on the termination of the 
contract by one of such firms, and a 
demand for the return of the deposit, 
it could not repudiate such obliga- 
tion. Seidner v. Fish, 226 N.Y.S. 411, 
131 Misc. 203. 


83. In disciplinary proceedings 
against members see supra §§ 57-61. 


84. See infra § 82. 


85. O’Brien v. Musical Protective, 
etc., Union, 54 A. 150, 64 N.J.Eq. 525. 


United Brotherhood of Carpenters 
and Joiners of America v. United 
Brotherhood of Carpenters and Join- 
ers of America, 79 So. 582, 143 La. 
901; Baltimore Lodge, No. 405, In- 
ternational Ass’n of Machinists v. 
Grand Lodge of International Ass’n 
of Machinists, 106 A. 692, 134 Md. 
355; O’Brien v. Musical Mut. Pro- 
tective, etc., Union, 54 A. 150, 64 N.J. 
Eq. 525. 

[a] Thus the court will not inter- 
fere to prevent collection by a build- 
ing trades council of a per capita 
tax from members of a local union, it 
being a pure matter of law between 
the respective parties. Greenwood v. 
Building Trades Council of Sacra- 
mento, 233 P. 823, 71 Cal.App. 159. 


87. Greenwood v. Building Trades 
Council of Sacramento, supra; Local 
Union No. 76 of United Brotherhood 
of Carpenters and Joiners of Ameri- 
ca v. United Brotherhood of Carpen- 
ters and Joiners of America, 79-So. 
532, 143 La. 901; Barbrick v. Huddell, 
139 N.E. 629, 245 Mass. 428; Interna- 
tional Hod Carriers’ Building & Com- 
mon Laborers’ Union of America, Lo- 
cal No. 426 v. International Hod Car- 
riers’ Building & Common Laborers’ 
Union of America, Local No. 502, 138 
A. 532, 101 N.J.Eq. 474;. O’Brien v. 
Musical Mut. Protective, ete., Union, 
54 A. 150, 64 N.J.Hq. 525. 


[a] Thus judgment of a tribunal 
of labor brotherhood on charges of 
locals against another, not being null, 
so far as authorizing officers to se- 
quester property of local, or as cut- 
ting off local members from brother- 
hood membership, until it could be 
reviewed on appeal within the union, 
the local could not apply to the 
courts to arrest it or review it, that 
being a condition of its charter. Lo- 
cal Union No. 76 of United Brother- 
hood of Carpenters and Joiners of 
America v. United Brotherhood of 
Carpenters and Joiners of America, 79 
So. 532, 143 La. 901. 


88. Baltimore Lodge, No. 405, In- 
ternational Ass’n of Machinists. v. 
Grand Lodge of International Ass’n 
oF recniniste, 106 A. 692, 184 Md. 
355. ‘ 

89. Baltimore Lodge, No.- 405, In- 
ternational Ass’n of Machinists v. 
Grand Lodge of International Ass’n 
of Machinists, supra. 
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them must be settled by the union tribunals as pro- 
vided by its laws,®® unless to do so would be futile 
or vain.2! Accordingly, where the charter of a local 
union is revoked by the general union, courts will 
not interfere to restore it, where no property rights 
are involved, until the remedies provided within the 
union have been exhausted.°? The rights of mem- 
bership evidenced by a charter granted by a gen- 
eral to a local union are not property rights;°* nor 
does membership therein confer such property rights 
as are necessary to give the courts jurisdiction.°** 
That a local seeking reinstatement to membership 
will suffer hardships during a period necessary to 
exhaust internal remedies does not furnish a ground 
for the interposition of a court before such remedies 
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property rights are involved, the courts will inter- 
vene to prevent an illegal expulsion of a local,°® 
and this without the local’s being compelled to ex- 
haust its internal remedies.°7 A suspension of a 
local will be enjoined where made pursuant to a 
by-law void because it is confiseatory.°* The threat- 
ened disruption of a local union, by a general associa- 
tion. organized as a corporation outside the state, 
may be temporarily enjoined to preserve the status 
quo pending exhaustion of the local’s internal rem- 
edies,?® but relief beyond such time must await re- 
sults of such remedies.1 In appealing from deci- 
sions to appropriate tribunals of the association, a 
local union must comply with the rules and regula- 
tions of the association appertaining thereto. 


have been exhausted.?® 


90. Local Union No. 76 of United 
Brotherhood of Carpenters and Join- 
ers of America v. United Brotherhood 
of Carpenters and Joiners of Ameri- 
ca, 79 So. 532, 148 La. 901; Interna- 
tional Hod Carriers’ Building & Com- 
mon Laborers’ Union of America, Lo- 
cal No. 426 v. International Hod Car- 
riers’ Building & Common Laborers’ 
Union of America, Local No. 502, 138 
A. 532, 101 N.J.Eq. 474. 


[a] Thus, in the absence of fraud, 
the court cannot dissolve the rela- 
tionship between a local association 
and international union at the suit of 
another local. International Hod 
Carriers’ Bldg. & Common Laborers’ 
Union of America, Local No. 426 °v. 
International Hod Carriers’ Bldg. & 
Common Laborers’ Union of America, 
oat No. 502, 138 A. 532, 101 N.J.Ea. 
474, 


91. Barbrick v. 
629, 245 Mass. 428. 


[a] Thus, while members of a vol- 
untary association must generally 
seek remedies within the organization 
before appealing to the courts, where 
any appeal by .a local trade union 
from attempted revocation of. its 
charter must have been taken to the 
general executive board, which had 
already adopted the views of its gen- 
eral president, and the preposses- 
sions of its members were such that 
change of attitude could not be ex- 
pected, an appeal was not required. 
Barbrick v. Huddell, 139 N.E. 629, 245 
Mass. 428. 


[b] Evidence sufficient to warrant 
findings authorizing suit.—Where, 
after receipt by a local trade union 
of a letter from the general presi- 
dent insisting that it return its char- 
ter, for purpose of amalgamation 
with another union, it voted -to refer 
the letter to its executive board, with 
full power to act, and, after counsel 
was retained and suit brought for in- 
junction, a vote of confidence was 
given the board, a finding that the 
bringing of the suit was properly au- 
thorized was warranted. Barbrick v. 
Huddell, 139 N.E. 629, 245 Mass. 428. 


92. O’Brien v. Musical Mut. Pro- 
tective, etc., Union, 54 A. 150, 64 N. 
J.Eq. 525; O’Connor v. Morrin, 179 
N.Y.S. 599, 109 Misc. 379. 


{a] For wrongful suspension or 
expulsion the local must seek relief 
in the mode provided by the laws of 
the association. O’Connor v. Morrin, 
179 N.Y.S. 599, 109 Misc. 379. 


Huddell, 139 N.E. 


On the other hand, where 


93. O’Brien v. Musical Mut. Pro- 
tective, etc., Union, 54 A. 150, 64 N. 
J.Eq. 525. 


94. O’Brien v. Musical Mut. Pro- 
tective, etc., Union, supra. 
95. Greenwood v. Building Trades 


Council of Sacramento, 233 P. 823, 71 
Cal.App. 159. But see Bricklayers’, 
Plasterers’ & Stonemasons’ Union v. 
Bowen, 183 N.Y.S. 855 [aff 189 N.Y.S. 
938] (where the executive board of 
a general union, without authority, 
attempted to terminate the existence 
of a local union, and created another 
in violation of the constitutional pro- 
vision, thus depriving the membhers 
of the local who remained loyal of 
many rights, including the opportuni- 
ty to earn their living in their accus- 
tomed ways, such local may appeal 
to courts for relief from the unau- 
thorized act, where the convention 
that would decide on the legality of 
the actions of the executive board did 
not meet for more than a year, for 
in that time the local might well be 
destroyed). 


96. Greenwood v. Building Trades 
Council, of Sacramento, 233 P. 823. 
71 Cal.App. 159; Gardner v New- 
bert, 128 N.E. 704, 74 Ind.App. 183; 
Barbrick v. Huddell, 139 N.E. 629, 
245 Mass. 428. 


[a] Thus, where a local trade un- 
ion was an active, flourishing organi- 
zation, in sound financial condition, 
and its members were steadily em- 
ployed, and it was recognized by em- 
ployers, and it regarded its name and 
number as of value, and desired to re- 
tain its identity, it was entitled to 
sue in equity to enjoin the executive 
board of the international union from 
revoking its charter without author- 
ity to effect amalgamation with an- 
other union, as property right, and 
not merely membership in voluntary 
association, was involved. Barbrick 
Geen 139 N.E. 629, 245 Mass. 


97. Gardner vy. Newbert, 128 N.E. 
704, 74 Ind.App. 188. See Bricklay- 
ers’, Plasterers’ & Stonemasons’ Un- 
ion v. Bowen, 183 N.Y.S. 855 [aff 189 
N.Y.S. 938]. 


[a] Expulsion without hearing.— 
The expulsion of a local lodge of a 
trade union without notice of charg- 
es or opportunity to be heard is void, 
and deprives it of its property rights 
without due process of law, so that 
the lodge is not required to prose- 


cute an appeal within the order be- 
fore resorting to the courts for re- 
lief from such void expulsion. Gard- 
ner v. Newbert, 128 N.E. 704, 74 Ind. 
App. 183. 


98. Neal v. Hutcheson, 160 N.Y.S. 
LOOgs ts 


99. Powell v. United Ass’n of 
Plumbers and Steamfitters of United 
Sy aise Canada, 148 N.E. 728, 240 


1. Powell v. United Ass’n of 
Plumbers and Steamfitters of United 
States and Canada, supra. 


2. Baltimore Lodge, No. 405, In- 
ternational Ass’n of Machinists v. 
Grand Lodge of International Ass’n 


ae ea J 106 A. 692, 134 Md. 
[a] Appeal to membership.—(1) 


A suspended subordinate lodge was 
not entitled to appeal by referendum 
to the membership from a decision of 
the general executive board and the 
international president of the organ- 
ization, unless it complied with an 
order of the president and general ex- 
ecutive board directing that its sup- 
plies, papers, and property be turned 
over to the grand lodge, where the 
constitution of the grand lodge pro- 
vided that all decisions rendered by 
the international president and the 
general executive board should be 
complied with in full by the parties 
concerned in order to entitle them to 
enter an appeal to the membership. 
Baltimore Lodge, No. 405, Interna- 
tional Ass’n of Machinists v. Grand 
Lodge of International Ass’n of Ma- 
chinists, 106 A. 692, 184 Md. 355. (2) 
Under a grand lodge constitution, 
providing that all decisions rendered 
by the international president and 
the general executive board should 
be complied with in full by all par- 
ties concerned, in order to entitle 
them to enter an appeal to a conven- 
tion or through the referendum to a 
membership, the president and the 
general executive board could not re- 
quire, aS a precedent to appeal, that 
a subordinate lodge, seeking an ap- 
peal through referendum to the mem- 
bership, secure the indorsement of 
forty subordinate lodges, although it 
was necessary to secure such in- 
dorsements when submitting to the 
membership amendments to the con- 
stitution. Baltimore Lodge, No. 405 
International Ass’n of Machinists v. 
Grand Lodge of International Ass’n 
of Machinists, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number 


TRADE UNIONS 


[63 C.J.] 701 


IX. JUDICIAL INTERFERENCE® 


[§ 82] A. In General. While ordinarily one par- 
ty to a contract cannot be a judge of his own cause,‘ 
the union has power to provide in its constitution and 
by-laws for its own administration of its laws, and 
to make the decisions of its own tribunals conclu- 
sive and binding on its members,® provided such con- 
stitution, rules, and by-laws do not contravene the 
laws of the state,? with which the courts will not 
intervene in the absence of fraud. Tribunals may 
be set up by a union for the determination of con- 
troversies between members or locals.° According- 
ly, and as is the rule in the case of voluntary asso- 
ciations generally,’ the courts are not disposed to 
interfere in the internal affairs of a trade union,!4 
-and will refuse to do so where such affairs are gov- 
erned fairly and honestly? in accordance with the 
laws of the union,t® and with the law of the land,*4 
and no civil or property rights are involved.15 The 
existence of a tribunal properly erected and charged 
with the duty of determining the rights of members 


of the unions as between themselves and their or-. 
ganization precludes the interference by the courts 
as to matters so confided,!® in the absence of fraud,!7 
this being so regardless of whether the by-laws of 
the union expressly make such decisions final and 
conclusive.t® This rule, however, does not relieve 
the union from the application of the general law 
of contracts,1® and the court may interfere to safe- 
guard any of the rights and privileges guaranteed 
to a member by the constitution and laws of his 
union.?® Where civil,?4 property,?2 or contract?? 
rights are involved, the court will take jurisdiction. 
While, as has been said, the courts will intervene 
in the affairs of the union where property rights 
are involved,?* where such rights are’determined 
according to the rules and regulations of unions,?° 
and no question of public policy is involved,?® the 
courts will not intervene. While the courts will not 
overrule the decisions of the union’s tribunals mere- 
ly because of a difference of opinion as to the 


3. Cross references: 

Appeal from decision of canvassing 
board of elections see supra § 32 
text and note 57. 

Compelling admission to membership 
see infra § 44. 

Construction of laws of union see su- 
pra § 13 

Funeral benefits as matter for court’s 
‘interference see supra § 65 text and 
note 68. 

Judicial interference: 


Between local and general union 


see supra § 81 
In disciplinary proceedings see su- 
pra §§ 46-61, 81. 
‘Seniority rights see supra § 66. 

4. Brotherhood of Railroad Train- 
‘amen v. Barnhill, 108 So. 456, 214 Ala. 
565, 47 A.L.R. 270. 

5. Brotherhood of Railroad Train- 
-men v. Barnhill, supra. 

6. Brotherhood of Railroad Train- 
men vy. Barnhill, supra; Internation- 
-al Union of Steam & Operating Engi- 
neers v. Owens, 162 N.E. 386, 119 Ohio 
St. 94. 

7. International Union of Steam & 
Operating Engineers v. Owens, supra. 

8. Brotherhood of Railroad Train- 
men v. Barnhill, 108 So. 456, 214 Ala. 
565, 47 A.L.R. 270. 


9. Crisler v. Crum, 213 N.W. 366, 
115 Neb. 375. 


10. See Associations § 101. 
11. U.S.—Fish v. Huddell, 51 F. 
(2d) 319; McMurray v. Brotherhood 


‘of Railroad Trainmen, 50 F.(2d) 968 
[aff 54 F.(2d) 923]. 


Ala.—Shaup v. Grand International 
“Brotherhood of Locomotive Engi- 
neers, 135 So. 327, 223 Ala. 202 [foll 
Jordan v. Order of Railway Conduc- 
“tors of America, 135 So. 329, 223 Ala. 
205]; Grand International Brother- 
hood of Locomotive Engineers v. 
Green, 98 So. 569, 210 Ala, 496 [error 
dism 44 S.Ct. 636, 265 U.S. 576, 68 L. 
Ed. 1187]. 

Ill.—Engel v. Walsh, 101 N.E. 222, 
258 Ti Apo. 98, 45 L.R.A.N.S. 353 
[aff 170 Ill.App. 3]. 

Mo.—Froelich v. Musicians Mutual 
Benefit Ass’n, 93 Mo.App. 383. 

N.Y.—Schouten v. Alpine, 137 N.Y. 


“8. 380, 77 Misc. 19 [aff 140 N.Y.S. 
1144, 155 App.Div. 922 (rev on other 


grounds 109 N.H. 244, 215 N.Y. 225)]. 


Utah.—Pratt We Amalgamated 
Ass’n of Street & Electric Railway 
Employees of America, 167 P. 830, 50 
Utah 472. 


Eng.—Cox v. National Union of 
Foundry Workers of Great Britain 
and Ireland, 44 T.L.R. 345. 


12. McMurray v. Brotherhood of 
Railroad Trainmen, 50 F.(2d) 968 [aff 


54 F.(2d) 923]; Stivers v. Blethen, 
215 P. 7, 124 Wash. 475. 
[a] Thus, where the executive 


council of a typographical union re- 
versed the action of the local union 
in finding that a member thereof had 
been wrongfully discharged by his 
employer, and the finding of such 
council was sustained at the interna- 
tional convention, the local union be- 
ing ordered to reimburse the employ- 
er for money paid out to the member 
of the union as wages, pending ap- 
peal, the courts will not interfere, 
there being no evidence that the ac- 
tion of the executive council was ar- 
bitrary and fraudulent, and the con- 
clusion of the international council 
being conclusive. Stivers v. Blethen, 
215 P. 7, 124 Wash. 473. ° 


13. Stivers vy. Blethen, supra. 
14. Stivers v. Blethen, supra. 


15. McMurray v. Brotherhood of 
Railroad Trainmen, 50 F.(2d) 968 [aff 
54 F.(2d) 923]; Shaup v. Grand In- 
ternational Brotherhood of Locomo- 
tive Engineers, 135 So. 327, 223 Ala, 
202 [foll Jordan v. Order of Railway 
Conductors of America, 135 So. 329, 
223 Ala. 205]; Stivers v. Blethen, 215 
P. 7, 124 Wash. 473. 


[a] Absence of deprivation of 
pecuniary right by irregularity of 
fraud.—McMurray v. Brotherhood of 
Railroad Trainmen, 50 F.(2d) 968 [aff 
54 F.(2d) 923]. 

16. Long v. Baltimore & O. R. Co., 
141 A. 504, 155 Md. 265; Bricklayers’, 
Plasterers’, and Stonemasons’ Union 
v. Bower, 183 N.Y.S. 855 [aff 189 N. 
Y.S. 938]; Stivers v. Blethen, 215 P. 
7, 124 Wash.. 473. 


17. Long v. Baltimore & O. R. Co., 
141 A. 504, 155 Md. 265. 

18. Long v. Baltimore & O. R. Co., 
supra. 


19. Robinson v. Dahm, 159 N.Y.S. 
10538, 94 Mise. 729. 


[a] Confusion in the cases.—“As 


to the law covering the first ques- 
tion, much. confusion exists in the 
cases in this country, apparently due 
to the various interpretations and ap- 
plications of certain frequently stat- 
ed rules, namely: (a) That the 
courts will not interfere with the in- 
ternal affairs of a voluntary associ- 
ation; (b) that the courts will. not 
interfere in disputes between such an 
association and a member unless a 
property right is involved; (c) that 
a member cannot appeal to the courts 
for relief until he has exhausted the 
remedies within the organization; 
and (d) that the relation between an 
association and a member is a con- 
tract relation. The correct rule 
would seem to be that the principles 
of contract are applicable, and that 
the first of the three enumerated 
rules have validity only in so far as 
they are particular applications of 
contract principles or of the elemen- 
tary principle that courts will not 
take jurisdiction of matters involv- 
ing no property or civil rights. In 
other words, voluntary associations 
have no peculiar sovereignty reliev- 
ing them from the application of the 
general law of contracts.’ Robinson 


v. Dahm, 159 N.Y.S. 1058, 1056, 94 
Mise. 729. 
20. Schouten v. Alpine, 137 N.Y.S 


380, 77 Misc. 19 [aff 140 N.Y.S. 1144, 
155 App.Div. 922 (rev on other 
grounds 109 N.E. 244, 215 N.Y. 225)]. 


Compelling hearing on application 
for transfer from one local to anoth- 
er see supra § 63. 


21. Carey v. International Broth- 
erhood of Paper Makers, 206 N.Y.S. 
73, 123 Misc. 680. 


22. Froelich v. Musicians Mut. 
Ben. Assoc., 93 Mo.App. 383; Ly- 
saght v. St. Louis Operative Stone- 
masons’ Assoc., 55 Mo.App. 538; Ro- 
dier v. Huddell, 250 N.Y.S. 336, 232 
App.Div. 531; Carey v. International 
Brotherhood of Paper Makers, 206 
N.Y.S. 738, 123 Misc. 680; Robinson v. 
Dahm, 159 N.Y.S. 1053, 94 Misc. 729. 


23. 


24. 


25. 
erhood of Paper Makers, 
73, 123 Misc. 680. 


26. Carey v. International Broth- 
erhood of Paper Makers, supra. 


Robinson v. Dahm, supra. 
See supra text and note 22. 


Carey v. International Broth- 
206 N.Y.S. 
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merits,2? they will review the action to ascertain 
whether such tribunals acted in accordance with 
the laws of the union.28 They will determine wheth- 
er the union’s tribunal correctly construed the laws 
of the union, which constitutes the contract between 
the member and the union.?° 


[§ 83] B. Exhausting Internal Remedies.*° In 
any event, since the right of members of a. trade 
union must be settled in accordance with the pro- 
visions of their constitutions and laws,*1 every avail- 
able remedy within the organization must be exhaust- 
ed before the aid of the courts can be invoked,*? un- 
less to do so would be futile, illusory, and vain,** 
as where the remedies provided do not accord with 
natural justice.24 The internal remedies which mem- 
bers must ‘exhaust before appealing to the courts 


TRADE UNIONS 


are remedies of right and not of grace,**> they must 
be found in the constitution or by-laws of the union,*® 
and must be enforceable.*7 Provisions of a constitu- 
tion providing internal remedies for the settlement 
of internal disputes. must be given a strict con- 
struction.2& Where the procedure provided by the 
laws of a union for the determination of internal 
disputes is so complicated and involves such delay 
and expense as, all being considered, to amount to 
a denial of justice, and indicates clearly that ade- 
quate redress cannot be had, resort by one ag- 
grieved may be had to the courts.*® A member pur- 
suing all his remedies within the union, whose 
tribunals havesfailed to observe its laws, may appeal 
to the courts to compel the union to accord him 
rights which have been denied him.*° 


X. ACTIONS BY AND AGAINST LABOR UNIONS*? 


[§ 84] A. In General. A union will not be de- 
nied legal redress of its wrongs where its main pur- 
poses are legal, although some of its purposes may 
be illegal.42 But if a material part of its rules 


27. Robinson v. Dahm, 159 N.Y.S. 
1053, 94 Misc. 729. 


28. Robinson v. Dahm, supra. 
[a] Courts will review action tak- [a] 


Owens, 162 N.E. 386, 119 OhioSt. 94. 


W.Va.—Burger v. McCarthy, 100 S. 
I. 492, 84 W.Va. 697. 


Members returning to local 
union after seceding are required to 


and regulations is illegal as being in restraint of 
trade or the freedom of its members, no appeal can 
be made to the court to enforce any of them.** 


Officer deciding against member at 
trial.— Where the expelled member is 
required to intrust his interest on 
appeai to the president of the soci- 
ety after he has decided the subject 
of the appeal against the member, 


en to determine whether the union 
tribunal followed the procedural part 
of the agreement and correctly con- 
strued and applied its substantive 
terms. Robinson v. Dahm, 159 N.Y. 
S. 1053, 94 Mise. 729. 


29. Robinson v. Dahm, supra. 


30. Exhausting other remedies in 
disciplinary proceedings see supra § 
58 


31. Malloy v. Carroll, 172 N.E. 790, 
272 Mass. 524. 


32. U.S.—Fish v. Huddell, 
(2d) 319. 


Ala.—Shaup v. Grand International 
Brotherhood of Locomotive Engi- 
neers, 135 So. 327, 223 Ala. 202 [foll 
Jordan v. Order of Railway Conduc- 
tors of America, 135 So. 329, 223 Ala. 
205]. 


Cal.— Greenwood v. Building 
Trades Council of Sacramento, 233 P. 
823, 71 Cal.App, 159 


Mass.—Snay v. Lovely, 176 N.E. 
791; Montgomery v. Richards, 176 N. 
EB. 526; Mulcahy v. Huddell, 172 N. 
E. 796, 272 Mass. 539; Malloy v. Car- 
roll, 172 N.E. 790, 272 Mass. 524; 
Agrippino v. Perrotti, 169 N.E. 793, 
270 Mass. 55 


Neb.—Crisler v. 
366, 115 Neb. 375. 


N.J.—Walsche v. Sherlock, 159 A. 
661, 110 N.J.Eq. 223. 


N.Y.—Cavanagh v. Hutcheson, 
250 N.Y.S. 127, 140 Mise. 178 [stay 
conditionally gr 252 N.Y.S. 118, 232 
App.Div. 470]; Bertucci v. United 
Cement Masons’ Union No. 1 of 
Greater New York and Vicinity, Lo- 
cal 570, 249 N.Y.S. 6385, 139 Misc. 
703; O’Connor v. Morrin, 179 N.Y.S. 
599, 109 Misc. 379; Robinson v., 
Dahm, 159 N.Y.S. 10538, 94 Misc. 729; 
Local Union No. 1006 v. Brotherhood 
of Painters, Decorators, and Paper- 
hangers of America, 149 N.Y.S. 1025. 


Ohio.—International Union of 
Steam and Operating Engineers v. 


bi FE. 


Crum, 213 N.W. 


exhaust the remedy within the union 
against a local’s wrongful denial of 
rights by appealing to the interna- 
tional union before appealing to the 
court. Bertucci v. United Cement 
Masons’ Union No. 1 of Greater New 
York and Vicinity, Local 570, 249 N. 
Y.S. 635, 139 Misc. 703. 


[b] Injunction will not lie to re- 
dress grievances of a labor union 
member until he has exhausted his 
remedies by appeal within the union. 
Crisler v. Crum, 213 N.W. 366, 115 
Neb. 375. 


_[c] Defective bilL—A member’s 
bill against a railroad brotherhood 
for deprivation of Seniority rights 
is defective in failing to disclose that 
complainant exhausted remedies 
within the brotherhood before re- 
sorting to the courts. Shaup sv. 
Grand International Brotherhood of 
Locomotive Engineers, 135 So. 327, 
223 Ala. 202 [foll Jordan v. Order of 
Railway Conductors of America, 135 
So. 329, 223 Ala. 205]. 


[ad] Questions of membership.— 
The court will not interfere with 
questions as to membership and en- 
forcement of rules of labor unions 
until aggrieved members have ex- 
hausted all remedies afforded by the 
by-laws and constitution of their or- 
ganizations. Greenwood v. Building 
Trades Council of Sacramento, 233 
P.pScoy ih CatsAppa 1b % 


33. Snay v. Lovely, (Mass.) 176 
N.E. 791; Montgomery v. Richards, 
(Mass.) 176 N.E. 526; Walsche v. 
Sherlock, 159 A. 661, 110 N.J.Eq. 223; 
Rodier v. Huddell, 250 N.Y.S. 336, 
232 App.Div. 531. 


[a] That union’s appellate body 
does not meet for over year does not 
of itself justify the court’s interven- 
tion. Snay v. Lovely, (Mass.) 176 
N.E. 791. 


34. Robinson vy. Dahm, 159 N.Y.S. 
1053, 94 Misc. 729. 


[a] Intrusting case of appeal to 


the member will not be required to 
avail himself of such remedies as a 
condition precedent to his right to 
resort to the courts for relief. Rob- 
inson v. Dahm, 159 N.Y.S. 1058, 94 
Mise. 729. 


85. Walsche v. Sherlock, 159 A. 
661, 110 N.J.Eq. 223. 


36. Walsche v. Sherlock, supra. 
37. Walsche v. Sherlock, supra. 


[a] Custom does not create a rem- 
edy which may be enforced as a, mat- 
ter of right, where no such right ex- 
ists otherwise. 
159 A. 661, 110 N.J.Eiq. 223. 


38. Walsche v. Sherlock, supra. 


39. Local Lodge No. 104 of Inter- 
national Brotherhood of Boiler Mak- 
ers, Iron Ship Builders and Helpers 
of America v. International Brother- 
hood of Boiler Makers, Ship Build- 
ers and Helpers of America, 291 P. 
328, 158 Wash. 480. 


40. International Union of Steam 
and Operating Engineers v. Owens, 
162 N.E. 386, 119 OhioSt. 94. 


41. Right of member to enforce 
contract by union see supra § 22. 


Right to sue and be sued at com- 
mon law and under English statutes 
see supra § 2. 


42. Tracy v. Banker, 49 N.E. 308, 
170 Mass. 266, 39 L.R.A. 508; Swaine 
v. Wilson, 24 Q.B.D. 252. Compare 
Snow v. Wheeler, 113 Mass. 179 
(where it was held that an associa- 
tion of workmen formed for a legal 


purpose can maintain an action for © 


the recovery of money belonging to 
them, although in attempting to car- 
ry out such purpose they have been 
guilty of illegal acts). 


_43. Russell v. Amalgamated So- 
ciety of Carpenters & Joiners, [1912] 
1 A.C, 421; Old v. Robson, 54 J.P. 597; 
Cullen vy. Elwin, 88 L.T.Rep.N.S. 686: 
Sayer v. Amalgamated Carpenters, 
ete, Soc. £9) LLB ee. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 


Walsche v. Sherlock,. 


§§ 85-91] TRADE 

[§ 85] B. Actions by Union—1. In General.t¢ A 
trade union, threatened in its business life by the 
violence or other wrongful acts of another, may have 
the aid of the courts to preserve itself from disrup- 
tion through recourse to such unlawful means.*5 
The remedy is not lost because the controversy is 
between rival unions.*® An action by a union must 
be based on an interest common to all its members,?7 
a mere common cause being insufficient.*§ 


[§ 86] 2. Parties—a. At Common Law. As in the 
case of voluntary associations generally,*® an un- 
incorporated trade union having no legal status 
apart from its membership®® cannot sue, at com- 
mon law, in its own name®? nor in the names of only 
a portion of its members.®? 


[§ 87] b. Under Statutes. Under the statutes of 
some jurisdictions, unincorporated trade unions are 
permitted to sue in the name of the association,®? 


but to do so the suit must be one within the terms of 
the statute.54 


[§ 88] c. Parties by Representation.©> As is the 
rule in actions by voluntary associations generally,®® 
one member of an unincorporated trade union may 
sue on behalf of the other members of his union to 
protect the interests thereof,®* provided such mem- 
ber is a member in good standing.®® An action may 


44. Action between member and] name. 


union see infra §§ 98-102. 


45. Nann v. Raimist, 174 N.E. 690, 
ZoomN Ya SO nto A. Lak. 669: 


46. Nann v. Raimist, supra. : 
47. Oram v. Hutt, [1914] 1 Ch. 98. 
4s. Oram v. Hutt, supra. 


sue upheld. 


Wiehtuechter v. Miller, 
S.W. 39, 276 Mo. 322. (2) 
Bruns v. Milk Wagon 
Drivers’ Union, Local 603, (Mo.App.) 64. 
242 S.w. 419 (Rev. St. [1919] § 1186). 


54 San Antonio 
Local Union No. 84 v. Bell, (Tex.Civ. 
App.) 223 S.W. 506. 66. 


Property rights.—An associa- | 1007 
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be thus instituted by one or more members of the 
union on behalf of all where the members are numer- 
ous and it is impractical to bring them all before 
the court.°® Where there is a‘statute permitting suits 
by unincorporated trade unions to be brought in the 
name of the association,®° an action cannot be brought 
by some of the members on behalf of all.®+ 


[§ 89] 3. Pleading. The rules of pleading gov- 
erning in actions by associations generally®? apply 
in the case of actions by trade unions.*? A com- 
plaint in behalf of a union must show a grievance 
of the organization as such and not that of its in- 
dividual members.®4 


[§ 90] C. Actions against Union®*>—1. In General. 
It is no objection to a suit against an unincorporated 
trade union that it is a foreign association.*® One 
not a member of the union need not exhaust its rem- 
edies before appealing to the courts for wrongs done 
him by the union.67 2 


[§ 91] 2. Parties—a. At Common Law. In ac- 
cordance with the rule governing in the case of vol- 
untary associations generally,®® an unincorporated 
trade union, not having any status apart from its 
membership,®® cannot, at common law, be sued in 
its association name,7° but must be sued in the 
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62. See Associations §§ 112-116. 
Right to 


63. See case infra this section. 


. Atkins v. W. & A. Fletcher Co., 
55 A. 1074, 65 N.J.Eq. 658. 


Fighters’ 65. Action between member and 
union see infra §§ 98-102. 


Neal v. Hutcheson, 160 N.Y.S. 


Fire 


[a] Thus the fact that the slana-|,. [#1 


ers complained of injure the trade 
union as well as the officer does not 
ereate a common interest which 
would justify the trade union in main- 
taining the action. A common cause 
is not a common interest. Oram v. 
Hutt, [1914] 1 Ch. 98. 


49. See Associations § 102. 
50. See supra § 7 text and note 63. 


51. U.S.—Seattle Brewing & Malt- 
ing Co. v. Hansen, 144 F. 1011; Ameri- 
ean Steel & Wire Co. v. Wire Draw- 
ers’ & Die Makers’ Unions Nos, 1 and 
3, 90 F. 598; Oxley Stave Co. v. Coop- 
ers’ International Union, 72 F. 695. 


Ill. Cahill v. Plumbers’, Gas and 
Steam Fitters’, and Helpers’ Local 93, 
238 Tll.App. 123. 


Ky.—Diamond Block Coal Co. _v. 
United Mine Workers of America, 222 
S.W. 1079, 188 Ky. 477. 


Mass.—Pickett v. Walsh, 78 N.E. 
753, 192 Mass. 572, 116 Am.S.R. 272, 
6 L.R.A.N.S. 1067, 7 Ann.Cas. 638. 


Minn.—St. Paul Typothete v. St. 
Paul Bookbinders’ Union No. 37, 102 
N.W. 725, 94 Minn. 351, 3 Ann.Cas. 
695. 


52. Atkins v. W. & A. Fletcher Co., 
55 A. 1074, 65 N.J.Eg. 658. ; 


53. See statutory provisions. 


[a] Construction of particular 
statutes.—(1) Under Rev. St. (1909) 
§ 2963, defining “corporations” to in- 
clude associations having powers or 
privileges not possessed by indi- 
viduals or partnerships, and § 2999, 
giving corporations power to sue, and 
in view of § 7109 and Acts (1915) Dp 
225, and unincorporated local trade 
union, with benevolent association 
features, could probably sue in its own 


tion, labor union, or the like cannot 
sue in its own name, under Rev. St. 
art 6149, unless property rights in 
which the membership is jointly in- 
terested are involved, and a labor un- 
ion could not maintain a suit in its 
name to restrain a city from discharg- 
ing certain members of the fire de- 
partment, there being no contract be- 
tween the labor union and the city. 
San Antonio Fire Fighters’ Local Un- 
ion No. 84 v. Bell, (Tex.Civ.App.) 223 
S.W. 506. 


55. In actions between members 
and unions see infra § 99. 


56. See Associations § 110. 


57. Roberts v. Kennedy, 140 A. 654, 
15 Del.Ch. 24, 140 A. 656, 15 Del.Ch. 
401, 141 A. 319, 15 Del.Ch. 100. 


58. Roberts v. Kennedy, supra; 
Brown v. Stoerkel, 41 N.W. 921, 74 
Mich. 269, 3 L.R.A. 430; Cavanagh 
v. Hutcheson, 250 N.Y.S. 127, 140 
Misc. 178 [stay conditionally gr 252 
N.Y.S. 113,-232° App.Div: 470]; -Taff 
Vale R. Co. v. Amalgamated Railway 
Servants’ Soc., [1901] A.C. 426. 


[a] Expelled member.—Plaintiff, 
after being expelled as a member of 
a trade union brotherhood, had no 
standing to maintain a representative 
action on behalf of nonexpelled mem- 
bers. Cavanagh v. Hutcheson, 250 N. 
Y.S. 127, 140 Misc. 178 [stay condi- 
tionally gr 252 N.Y.S. 113, 232 App. 
Div. 470]. 


59. Carpenters’ Union v. Citizens’ 
Committee to Enforce Landis Award, 
164 N.B. 393, 333 Ill. 225, 63 A.L.R. 
157 [rev 244 Ill.App. 540]. 


60. See supra § 87. 


61. Wiehtuechter vy. Miller, 208 S. 
W. 39, 276 Mo. 322. 


67. Fairbanks v. McDonald, 106 N. 
BH. 1000, 219 Mass. 291; Hanson vy. 
Innis, 97 N.E. 756, 211 Mass. 301. 


_ [a] Rules of trade union, provid- 
ing remedies for illegal acts, are not 
binding on a person not a member. 
Hanson, v. Innis, 97 N.E. 756, 211 
Mass. 301. 


[b] RBival unions.—Members of a 
local trade union not recognized by 
another local trade union or by the 
national body are entitled to sue in 
equity for wrongfully being deprived 
of their right to work without seek- 
ing relief within the latter union or 
the national body. Fairbanks v. Mc- 
Donald, 106 N.E. 1000, 219 Mass. 291. 


68. See Associations § 118. 


69. Status of trade unions see su- 
pra § 7 

70. U.S.—Seattle Brewing & Malt- 
ing Co. v. Hansen, 144 F. 1011; Amer- 
ican Steel, ete., Co. v. Wire Drawers’, 
ete., Unions Nos. 1 & 8, 90 F. 598; 
Oxley Stave Co. v. Coopers’ Interna- 
tional Union, 72 F. 695. 


Ark.—Baskins  yv. 
Workers of America, 
150 Ark. 398. 


Ill.—Cahill v. Plumbers, Gas & 
Steam Fitters’ & Helpers’ Local 93, 
238 Ill. App. 123. 


Ind.—Karges Furniture Co. v. Amal- 
gamated Woodworkers Local Union 
No. 181, 75 N.E. 877, 165 Ind. 421, 2 
L.R.A.N.S. 788. 


Ky.—Diamond Block Coal Co. v. 
United Mine Workers of America, 222 
S.W. 1079, 188 Ky. 477. 


Mass.—Pickett v. Walsh, 78 N.E. 
758, 192 Mass. 572, 116 Am.S.R. 272, 6 
L.R.A.N.S. 1067, 7 Ann.Cas. 638. 


United Mine 
234 S.W. 464, 
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names of all its members." 


pacity.?? 
In federal courts, in view of the 


recognizing trade unions, actions may be brought 
against such unions in the association name even 


though it is unincorporated,** and 


themselves are properly made parties in order to 
locate the citizenship of their members.** 


[§ 92] b. Under Statutes. By statute in some ju- 
risdictions, unineerporated trade unions may be sued 


in the association name.*® Other 
such unions to be sued in the name 


Minn.—-St. Paul Typothete v. St. 
Paul Bookbinders’ Union No. 37, 102 
N.W. 725, 94 Minn. 351. 


N.Y.—Andrews v. Local Union No. 
13, Journeymen Plumbers, Gas & 
Steamfitters & Sprinkler Fitters of 
Rochester, N. Y., 234 N.Y.S. 208, 133 
Mise. 899. 


N.C.—Citizens’ Co. v. Asheville 
Typographical Union No. 268, 121 S.E. 
31, 187 N.C. 42. 


Tenn.—Powers Vv. Journeymen 
Bricklayers’ Union No. 3, 172 S.W. 
284, 130 Tenn. 643, L.R.A.1915E 1006. 


W.Va.—West v. Baltimore & O. R. 
Co., 187 S.E. 654, 103 W.Va. 417. 


Eng.—Russell v. Amalgamated So- 
ciety of Carpenters and. Joiners, 
[1912] A.C, 421, 


Can.—Society Brand Clothes, Ltd. 
v. Amalgamated Clothing Workers of 
America, [1931] 3 Dom.L.R. 361. 


Ont.—Metallic Roofing Co. v. Local 
Union No. 30 Amalgamated Sheet Me- 
tal Works International Association, 
5 Ont.L. 424, 2 Ont.W.R. 183, 5 Ont. 
W.R. 95. 


[a] Common law made applicable 
by statute.—Cahill v. Plumbers, Gas 
& Steam Fitters’ & Helpers’ Local 93, 
238 Tll.App. 123. 


[b] Effect of pleading in corporate 
capacity.—But where it appears, 
pleads and consents to an. order 
against it in an apparently corporate 
capacity, it cannot afterward object 
that it is not a corporation. Krug 
pure Co. v. Berlin Union, 5 Ont. 


[ec] Unions of more than one juris- 
diction.—An unincorporated labor un- 
ion having its head office in New 
York, and another having its head of- 
fice in Montreal and being a subsidi- 
ary association of the former, sued 
as “unincorporated associations,”’ 
were incapable of being sued under 
such a description in the courts of the 
province of Quebec, not being juridi- 
cal persons nor authorized under the 
law of New York to appear in judicial 
proceedings (C. C. P. art 79). Society 
Brand Clothes, Ltd. v. Amalgamated 
Clothing Workers of America, (Can.) 
{1931] 3 Dom.L.R. 361. 


[d] Time for raising objection.— 
The legal incapacity of a defendant 
to be sued, where it appears on the 
face of the proceedings, may be 
raised at any stage of the action not- 
withstanding appearance and plea to 
the merits, C. C. P. art 176 not apply- 
ing to such a_ situation. Society 
Brand Clothes, Ltd. v. Amalgamated 
Clothing Workers of America, (Can.) 
[1931] 3 Dom.L.R. 361. j 


71. Baskins v. United Mine Work- 
ers of America, 234 S.W. 464, 150 Ark. 
398; Cahill v. Plumbers, Gas & Steam 


Members of such union, 
however, are properly sued in their individual ca- 


TRADE UNIONS 


acts of congress 


the associations 


statutes permit 
of specified offi- 


Fitters’ & Helpers’ Local 93, 238 Ill. 
App. 123. 

72. Seattle Brewing & Malting Co. 
v. Hansen, 144 F, 1011. 


73. United Mine Workers of Amer- 
ica v. Coronado Coal Co., 42 S.Ct. 570, 
259 U.S. 344, 66 L.Hd. 975, 27 A.L.R. 
762 (also giving as reason U. S. 
Comp. St. §§ 8829, 8830, authorizing 
associations to be sued for violation 
of anti-trust laws); Christian v. In- 
ternational Ass’n of Machinists, 7 F. 
(2d) 481. 


[a] Thus funds accumulated by 
trade unions to be expended in con- 
ducting strikes are subject to execu- 
tion in suits for torts committed by 
them in strikes. United Mine Work- 
ers of America v. Coronado Coal Co., 
42 S.Ct. 570, 259 U.S. 344, 66 L.Ed. 975, 
27 A.L.R. 762 [leave to present for reh 
er 42 S.Ct. 587]. 


74. Seattle Brewing 
Hansen, 144 F. 101 


75. See statutory provisions. 


[a] Trade union with powers and 
privileges not possessed by indi- 
viduals.—A voluntary unincorporated 
trade union having powers not pos- 
sessed by individuals is a suable en- 
tity notwithstanding the unconstitu- 
tionality of a statute providing for 


& Malting Co. 
v. ale 


the service of process. Syz vy. Milk 
Wagon Drivers’ Union, Local 603, 
(Mo.App.) 24 S.W.(2d) 1080; Bruns 


v. Milk Wagon Drivers’ Union, Local 
608, (Mo.App.) 242 S.Ww. 419. 


[b] Under English and Canadian 
law (1) a labor union registered un- 
der the Trade Union Act of 1871 may 
be “sued in its registered name where 
it is given the power to own property 
(Taff Vale Co. v. Amalgamated 
Railway Servants’ Soc., [1901] A.c. 
426), (2) but in the absence of such 
power it cannot be sued (Metallic 
Roofing Co. v. Amalgamated Sheet 
Metal Workers’ International Assoc., 
5 Ont.L. 424). (3) An unincorporat- 
ed union not registered and not pos- 
sessing any property or any trust 
fund cannot be sued as an entity. 
Robinson v. Adams, 27 Ont.W.N. 271. 


76. See statutory provisions. 


[a] Purpose of  statute.—‘‘The 
statute permits a suit to be brought 
against the president or treasurer of 
the association merely for the pur- 
pose of doing away with the incon- 
venience of having each individual 
member of the association named as 
a party to the action and process 
served upon him.” Andrews v. Local 
Union No. 13, Journeymen Plumbers, 
Gas & Steamfitters & Sprinkler Fit- 
ters of Rochester, N. Y., 234 N.Y:S. 
208, 210, 183 Misc. 899. 


[b]. Injunction suit within statute. 
—Under Code Civ. Proc. § 1919, the 
proprietor of a nonunion bakeshop 
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cers.7® In the latter case an action brought against 
a union in its association name must fail,77 even 
though process las been served upon the officers 
who should have been named defendants.7® 
wise, where the statttte permits’ a voluntary trade 
union to be-sued in its association name, it cannot. 
be sued in the name of an officer.”° 
‘ute makes the common law apply unless repealed 
by legislative authority,®° such repeal cannot be 
brought about so as to permit suit against a trade 
union in its association name by judicial decision.** 
To permit an unincorporated trade union to be sued 
other than as at common law,®? the statute must clear- 
ly provide therefor.** 


Like- 


Where the stat- 


Where the statute provides 


could sue a union of bakers to enjoin 
acts injurious to his business, by . 
naming its treasurer and alleging 
that it was an unincorporated asso- 
ciation consisting of seven or more 
members. Heitkamper v. Hoffmann, 
164 N.Y.S. 533, 99 Misc. 543. 


77. Andrews v. Local Union No. 
13, Journeymen Plumbers, Gas & 
Steamfitters & Sprinkler Fitters of 
Rochester, N. Y., 234 N.Y.S. 208, 133 
Mise. 899; Society Brand Clothes, 
Ltd. v. Amalgamated Clothing Work- 
ae of em vce (Can.) [1931] 3 Dom. 

-R. 361. 


78. Andrews v. Local Union No. 
13, Journeymen Plumbers, Gas & 
Steamfitters & Sprinkler Fitters, of 
Rochester, N. Y., 234 N.Y.S. 208, 133 
Mise. 899 (Gen. Assoc. L. § 13). 


[a] Thus, “when an unincorporat- 
ed association is named as defendant, 
without joining therein the individual 
members thereof, there is no party 
before the court capable of being 
sued, and the mere fact that the sum- 
mons and complaint in such action 
are served upon the president or 
treasurer of the association does not 
make that officer a representative of 
the members, or authorize him to ap- 
pear in their behalf. The officer must 
be sued as such in order to empower 
him to bind the members and prop- 
erty of the association by his acts.” - 
Andrews v. Local Union No. 13, Jour- 
neymen Plumbers, Gas & Steamfitters 
& Sprinkler Fitters, of Rochester, N. 
Y., 234 N.Y.S. 208, 210, 133 Misc. 899. 


79. Vance v. McGinley, 101 P. 247, 
39 Mont. 46. 


80. See statutory provisions; and 
Common Law §§ 14-198. 
81. Cahill v. Plumbers, Gas & 


Steam Fitters’ & Helpers’ Local 93, 
238 Ill.App. 123. 


[a]. Thus a trade union cannot be 
sued in the association name, but all 
members must be made parties de- 
fendant, in view of Cahill Rev. St. 
(1925) ¢ 28, notwithstanding statutes 
relating to arbitration (Const. Bill of 
Rights § 19, Trade-Mark L. § 5; Uni- 
form Partnership Act § 6; Pract. Act 
ec 110 § 18; Cahill Rev. St. [1925] ¢ 
38 par 196), none of which expressly | 
repeal the common-law rule. Cahill 
v. Plumbers, Gas & Steam Fitters’ & 
Helpers’ Local 93, 238 Ill.App. 123. 


82. See supra § 91. 


83. Baskins v. United Mine Work- 
ers of America, 234 S.W. 464, 150 Ark. 
398; St. Paul Typothete vy. St. Paul 
Bookbinders’ Union No, 37, 102 N.w. 
725, 94 Minn. 351, 3 Ann.Cas. 695; 
Mayer v. Journeymen Stone-Cutters’ 
Assoc., 20 A. 492, 47 N.J.Eq. 519. 


[a]. Thus an action for wrongful 
death against a trade union is not 
within the authority of Crawford & 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 92-94] 


that a trade union may be registered for the purpose 
of protecting its name, it has been held that, under 
the principles of the equity rule, it may be sued 
in its registered name.** An action which may 
thus be brought against a union is nevertheless lim- 
ited to a cause which might be maintained against 
all the members either jointly or severally.®® 


[§ 93] ¢. Parties by Representation. The equita- 
ble doctrine of parties by representation that, where 
the question is one of a common or general inter- 
est to many parties, or where the parties are very 
numerous and it is impractical to bring them all be- 
fore the court, one or more may be sued on behalf 
of all,§* is applicable in suits against unincorporat- 


-ed trade unions when their membership is so great 


as to preclude the summoning of all.87 The doc- 
trine has no application in an action at law against 
an unincorporated trade union.’8 Before such ac- 
tion can be maintained, however, the cause must be 
one in which there is a community of interest be- 
tween the officers sued and the other members of 
the union,®® and in some jurisdictions it must be 
shown that the union is possessed of a trust fund 
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which may be resorted to in the event of plain- 
tiff’s success.®° 


[§ 94] 3. Process.°! In the absence of express 
statutory provisions as to the manner of serving 
process upon defendants in actions against unin- 
corporated trade unions,®? the rules applying to 
service of process on voluntary associations gen- 
erally apply.°* Service on an agent of a foreign 
unincorporated union in the state, in the interest 
of the union and its members, is valid service on 
such union.®# 


In federal courts, where an unincorporated trade 
union may be sued as an entity,®® to give the court 
jurisdiction process must be served upon such di- 
rect representative of the union whose relation there- 
to is such that it is reasonable to infer that service 
on him will be brought home to the union which he 
represents.°® Service upon the principal officers of 
a union is sufficient.27 On the other hand, service - 
of process on an officer of a local union and a mem- 
ber of a general union is insufficient to give the court 


M. Dig. §§ 10311-10319, providing that 
labor unions may institute actions to 
protect adopted labels, that provision 
being strictly interpreted. Baskins 
v. United Mine Workers of America, 
234 S.W. 464, 150 Ark. 398. 


[b] Trade union not business as- 
sociation which may be sued in its 
association name within Gen. St. 
[1894] § 5177. St. Paul Typothete 
v. St. Paul Bookbinders’ Union No. 37, 
zoe N.W. 725, 94 Minn. 351, 3 Ann.Cas. 


[ec] In New Jersey, by the act of 
1883 (Rev. Suppl. p 812 § 22), a labor 
union may be sued by its organized 
name in any action affecting the com- 
mon property or the joint rights or 
liabilities thereof, but such act does 
not authorize it to sue in its adopted 
name. Mayer v. Journeymen Stone- 
Cutters’ Assoc., 20 A. 492, 47 N.J.Eq. 
a 


84 Taff Vale R. W. Co. v. Amal- 
gamated Society of Railway Serv- 
ants, [1901] A.C. 426; Metallic Roof- 
ing Co. v. Local Union No. 30 Amal- 
gamated Sheet Metal Workers Inter- 
national Association, 5 Ont.L. 424. 


85. Schouten vy. Alpine, 109 N.E. 
244, 215 -N.Y. 225. 


[a] Particular statute.—Code Civ. 
Proce. § 1919 does not authorize an 
action against the president of an un- 
incorporated association of laborers 
composed of local unions, unless 
plaintiff can show a cause of action 
against all the members. Schouten 
v. Alpine, 109 N.E, 244, 215 N.Y. 225. 


Voluntary associations generally 
see Associations § 119 note 12. 


86. See Equity §§ 284-296. 

87. U.S.—American Steel & Wire 
Co. v. Wire Drawers’ & Die Makers’ 
Unions Nos. 1 and 3, 90 F. 598. 

Mass.—Pickett v. Walsh, 78 N.E. 
753, 192 Mass. 572, 6 L.R.A.N.S. 1067, 
116 Am.S.R. 272, 7 Ann.Cas. 638. 


Nev.—Branson v. Industrial Work- 
ers of the World, 95 P. 354, 30 Nev. 
270. 

Tenn.—Powers Vv. Journeymen 
Bricklayers’ Union No. 3, 172 S.W. 
284, 130 Tenn. 643, L.R.A.1915E 1006. 


Wash.—St. Germain v. Bakery & 
Confectionery Workers’ Union No. 9 
of Seattle, 166 P. 665, 97 Wash. 282, 


L.R.A.1917F 824. 


Eng.—Parr v. Lancashire, etc., Min- 
ers’ Fcderation, [1913] 1 Ch. 366. 


[a] Leaders of organized strike 
may be sued as fairly representing 
the organization without regard to 
their official connection with it. 
American Steel, ete., Co. v. Wire 
moe etc., Unions’ Nos. 1 & 3, 90 

Rea Se ° 


[b] Officers of unregistered union. 
—Where the president, vice president, 
secretary, and treasurer are sued, 
they may be taken sufficiently to rep- 
resent the whole body for the pur- 
poses of the action. Parr v. lLan- 
cashire, etc., Miners’ Federation, 
[1913] 1 Ch. 366. 


Voluntary associations see Associa- 
tions § 122. 


88. Baskins v. United Mine Work- 
es of America, 234 S.W. 464, 150 Ark. 


See Parties, § 139 note 65. 


89. Hardie & Lane, Ltd. v. Chilton, 
Ee Vd be Weft Be 7A URS): 


90, Robinson v. Adams, 56 Ont.L. 
217, [1925] 1 Dom.L.R. 359. 


[a] Trustees made representative 
parties.—In an action against an un- 
incorporated trades union, an order 
for representation of the union by 
certain members thereof will not be 
made, unless it is shown that the un- 
ion is possessed of a trust fund to 
which plaintiff may resort, in which 
case the trustees may be appointed 
representative parties. Robinson v. 
Adams, 56 Ont.L. 217, [1925] 1 Dom.L. 
R. 359. 


91. Generally see Process 50 C.J. 
p 432. 


92. See statutory provisions. 
93. See case infra this note. 


[a] Service on officers.—The per- 
sonal service of process on a person 
who said he was an officer of a labor 
union does not give the court juris- 
diction, notwithstanding a direction 
in an order to show cause that service 
be made on any officer of the union. 
Salitra v. Borson, 215 N.Y.S. 332, 127 
Misc. 173 (Civ. Pract. Act §§ 225, 883; 
Rules Civ. Pract. rule 21; Gen. As- 
soc. L. art 3 § 13 added by L. [1920] 
e915 § 6). 


Service of process on voluntary as- 
sociation see Associations §§ 124, 125. 


94. Pacific Typesetting Co. v. In- 
ternational Typographical Union, 216 
P. 358, 125 Wash. 273, 32 A.L.R. 767. 


[a] Thus, where a foreign labor 
union, whose object was to secure 
proper working conditions for its 
members, employed an agent in the 
state to secure the adoption of a for- 
ty-four-hour week in the printing 
trade, the union was legally served 
when service was made on such agent 
in the state. Pacific Typesetting 
Co. v. International Typographical 
Union, 216 P. 358, 125 Wash. 278, 32 
A.L.R. 767. 


{b] Authority of agent.—Where, 
among the activities of a labor union, 
was the securing of what its mem- 
bers deemed proper hours of labor 
and the adoption of satisfactory work- 
ing conditions and pay,-when it au- 
thorized an agent in the state to em- 
ploy lawful means to secure the adop- 
tion of a forty-four-hour week in the 
printing trade, it authorized him to 
carry on the union’s business in the 
state. Pacific Typesetting Co. v. In- 
ternational Typographical Union, 216 
P. 358, 125 Wash. 2738, 32 A.L.R. 767. 


{e] Questions considered on mo- 
tion to quash service.—Whether an 
agent of a foreign labor union with- 
in the state had exceeded his author- 
ity in calling a strike is not a ques- 
tion to be determined on passing on a 
motion to quash service on him as 
agent. Pacific Typesetting Co- v. In- 
ternational Typographical Union, 216 
P. 358, 125 Wash. 273, 32 A.L.R. 767. 


95. See supra § 91 text and note 
MiSs 


96. Christian v. International Ass’n 
of Machinists, 7 F.(2d) 481. 

97. United Mine Workers of Amer- 
ica v. Coronado Coal Co., 42 S.Ct. 570, 
259 U.S. 344, 66 L.Ed. 975, 27 A.L.R. 
762; Christian v. International Ass’n 
of Machinists, 7 F.(2d) 481. 

[a] Service of process on presi- 
dent of a labor federation in an action 
for damages under the Sherman Anti- 
Trust Act (Comp. St. §§ 8820-8823, 
8827-8830) is sufficient to give the 
court jurisdiction of the federation, 
if it,was suable in the district as an 
entity or unit. Christian v. Interna- 
ponal Ass’n of Machinists, 7 F.(2d) 
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jurisdiction of the latter.°* 


[§ 95] 4. Venue.®® An action against a trade 
union arising under a federal statute is properly 
brought in the district in which the wrong complained 
of was committed.* 


[§ 96] 5. Pleading and Proof. In a jurisdiction 
where an unincorporated union may be sued as such,” 
the complaint in a suit against some of the mem- 
bers must distinctly allege that such members were 
made defendants as representative of all others of 
the same class. In an action for damages against 
an unincorporated union, facts must be alleged and 
proved rendering all members of the association 
liable.* Such liability may be established by a pub- 
lic act of the union itself,® or it may be established 
by acts of its officers, agents, or members indicat- 
ing active or passive approval by the members;° 
but thus to identify the union with the acts of 
others, clear and convincing evidence is required.’ 
A demurrer to a bill in equity for the assessment of 
damages sustained as a result of a strike is properly 
sustained where it appears that the strike involved 
had ended prior to the time of the filing of the bill.§ 
A complaint against an unincorporated union and 
a number of individuals jointly is defective as 


TRADE UNIONS 


[§§ 94-98 


against the union where it fails to show that the 
individuals compose or are members of it.® In ac- 
tions against trade unions, the rules of evidence ap- 
plying in actions generally?® are applicable.** 


[§ 97] 6. Judgment. A judgment may be ren- 
dered against an unincorporated trade union, as such, 
in a suit against some of the members of the union 
as representing all, under circumstances. permitting 
suit to be brought in this manner.4? Funds ac- 
cumulated for strike purposes may be subjected to 
the payment of any judgment obtained against a 
union for torts committed in the conduct of a 
strike.** es 


[§ 98] D. Actions between Members and Unions— 
1. Right of Action. In England there is a statute 
which prohibits certain actions from being main- 
tained by and against legalized trade unions.1* As 
within the terms of such statute, the eourts have 
been held without jurisdiction to entertain an action 
by a member for benefits,t> such as sick benefits,*® 
burial benefits,17 or superannuation benefits.1® Such 
statute is effective to bar an action where its effect 
is indirectly to enforce an agreement between one 
union and another,1® or an agreement to provide 
benefits to members,?° or where its effect is to en- 


98. Christian v. International Ass’n 
of Machinists, supra. 


[a] Thus (1) service of process 
on a local chairman and a member of 
an international union is insufficient 
to give the court jurisdiction in an 
action for damages under the Sher- 
man Anti-Trust Act (Comp. St. §§ 
8820-8823, 8827-8830), neither the 
member nor the chairman being a 
representative of the international 
union for service of process. Chris- 
tian v. International Ass’n of Machin- 
ists, 7 F.(2d) 481. (2) Service of 
process on the president of a subordi- 
nate labor federation is insufficient, 
in an action for damages under the 
Sherman Anti-Trust Act (Comp. St. 
§§ 8820-8823, 8827-8830), to confer 
jurisdiction on the principal federa- 
tion, where it was not claimed that 
he was its agent on any ground other 
than that he was president of the sub- 
ordinate federation. Christian v. In- 
ternational Ass’n of Machinists, su- 
pra. 


99. 
3 

1. Christian v. International Ass’n 
of Machinists, 7 F.(2d) 481 (action 
under Sherman Anti-Trust Act [Comp, 
St. §§ 8820-8828, 8827—-8830]). 


2. See supra § 92. 


8. Powers v. Journeymen Brick- 
layers’ Union No. 3, 172 S.W. 284, 130 
Tenn. 643, L.R.A.1915E 1006. 


4 Tannenbaum v. Hofbauer, 
N.Y.S. 90, 142 Misc. 120. 


[a] Evidence insufficient, in an ac- 
tion for assault and battery against 
members of a labor union, to take 
the case to the jury. Tannenbaum v. 


Generally see Venue [40 Cyc 
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Hofbauer, 253 N.Y.S. 90, 142 Misc. 
120. 

5. Tannenbaum v. Hofbauer, su- 
pra. 

6. Tannenbaum v. Hofbauer, su- 
pra. 

7. Tannenbaum vy. Hofbauer, su- 
pra. 

8g. Anderson v. Amalgamated Ass’n 
of Street & Hlectric Railway Em- 


ployees, 76 Pa.Super. 556. 


Power of court to award damages 
on denial of injunction see Injunc- 
tions §§ 649-652. 


9. American Steel, etc., Co. v. Wire 
Drawers’, etc., Unions Nos. 1 & 3, 90 
F. 598. See Curphey & Mundy v. Ter- 
rell, 39 So. 477, 87 Miss, 282 (recogniz- 
ing rule). 


10. See Evidence 22 C.J. p 1. 
11. See cases infra this note. 
[a] Conclusiveness of testimony. 


—In an action against labor unions 
for breach of a contract regulating 
wages and terms of employment, the 
testimony of the employer’s foreman, 
a member of the union, that nonunion 
men would not work when union men 
were on strike, is conclusive under 
the circumstances. Nederlandsch 
Amerikaansche Stoomvaart Maat- 
schappij v. Stevedores’ & Longshore- 
men’s Benev. Soc., 265 F. 397. 


[b] Evidence insufficient to show 
oe Santen v. Busnach, 29 T.L.R. 
12. St. Germain v. Bakery and 


Confectionery Workers’ Union, No. 9, 
of Seattle, 166 P. 665, 97 Wash. 282, 
L.R.A.1917F 824. 


Suits against union by representa- 
tion see supra § 93. 


13. United Mine Workers of Amer- 
ica v. Coronado Coal Co., 42 S.Ct. 570, 
200 U.S. 344, 66 L.Ed. 975, 27 A.L.R. 
762. 


14. Trade Union Act (1871) § 4. 


15 Cox .v. National Union of 
Foundry Workers of Great Britain 
and Ireland, 44 T.L.R. 345; Kelly v. 
National Society of Operative Print- 
ers’ Assistants, 31 T.L.R. 632. And 
see cases infra notes 16-18. 


16. Thomas v. Portsmouth Ship 
east ha Association, 28 T.L.R. 


17. M’Laren v. National Union of 
Dock Labourers, [1918] S.C. 834. 


_18. Russell v. Amalgamated So- 
ciety of Carpenters & Joiners, [1912] 


A.C, 421. 


a McLuskey v. Cole, [1922] 1 


_(a] Expulsion of union from asso- 
ciation.—(1) Where an unregistered 
trade union has been expelled from 
membership of another unregistered 
trade union by a resolution of that 
union, and has brought an action 
against such union for a declaration 
that the resolution was invalid and 
for an injunction, the action is one 
directly to enforce “an agreement 
made between one trade union and an- 
other” within the meaning of Trade 
Union Act (1871) § 4 subs. 4, which, 
by the terms of the section, is outside 
the jurisdiction of the court, and the 
action cannot be maintained. McLus- 
key v. Cole, [1922] 1 Ch. 7%. (2)-But 
see infra note 23. 


20. Baker v. Ingall, [1912] 3 K.B. 
106; Smith v. Scottish Typographical 
Association, [1919] S.C. 43. 


[a] Action against member for 
refund.—Defendant, a member of a 
trade union, having met with a severe 
accident at his work, received from 
the trade union, in accordance with 
their rules, a sum of 1001, and by a 
written agreement which by the rules 
he had to execute he agreed to repay 
that amount in the event of his re- 
turning to his trade. 'The agreement 
so executed recited the rules under 
which the payment was made and un- 
der which it was repayable, and after 
an acknowledgment by defendant of 
the receipt of the 1002 and an agree- 
ment by him to repay it in such event, 
empowered plaintiffs, the officers of 
the trade union, to sue for it if it was 
not paid on the happening of that 
event. Defendant having returned to 
his trade, and the 1002 not having 
been repaid by him, plaintiffs sued 
for its recovery. It was held that 
the agreement sought to be enforced 
was one for the application of the 
funds of a trade union to provide 
benefits to members within Trade Un- 
ion Act (1871) § 4 subs 3(a), and that 
by virtue of that section the action 
was not maintainable. Baker  v. 
Ingall, [1912] 3 K.B. 106. But see 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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force an agreement for the payment of a penalty or 
Such statute, how- 
ever, does not prevent an action from being brought 
by a member in respect of a misapplication of funds 
by the union’s officers,?? or in respect of an illegal 
expulsion,?* nor does such statute bar a suit by a 
dependent of a member for sick benefits.24 
from the terms of this statute, no such actions can 
be maintained against a union which is illegal.?5 
Nevertheless, where one of the objects of a regis- 
tered union is declared to be illegal, the certificate 
or registration can, it is held, be relied on for the 
purpose of a suit against such union until the certifi- 
cate has been canceled in accordance with the terms 


subscription to a trade union.?1 


Wilkie v. King, [1911] S.C. 1310 (the 
rules of a trade union provided that 
@a@ member permanently’ disabled 
should receive the sum of 1001, but 
that if he should resume work he 
must refund the 1001, and that at the 
time of receiving the benefit he must 
sign an agreement to refund it should 
he resume work. A member of the 
union received a payment of 10027 in 
respect of permanent disablement, and 
in accordance with these rules, he 
signed a memorandum of agreement 
undertaking to refund that sum if he 
resumed work. The union, averring 
that the injured man had resumed 
work, brought an action for recovery 
of the 1007, and founded on the memo- 
randum of agreement. Defendant 
maintained that the action was ren- 
dered incompetent by Trade Union 
Act (1871) § 4. It was held that the 
action was competent in respect that 
the agreement sued on was not one of 
the agreements specified in § 4 of the 
act, and in particular, was not an 


agreement for the application of the]. 


funds of the union to provide benefits 
to members within the meaning of 
subs 3 (a) of that section). 


21. Rae, Lim. v. Plate Glass Mer- 
chants’ Association, [1919] S.C. 426; 
Blackall v. National Union of Found- 
ry Workers of Great Britain and Ire- 
land, 39 T.L.R. 481. 


[a] Injunction against enforce- 
ment of fine.—A trade union imposed 
upon a firm, which was a member of 
the union, a fine for a breach of the 
rules of the union. Thereafter the 
firm brought an action against the 
union for a declaration that, at the 
date of the alleged breach, it was not 
a member of the union, and for inter- 
dict against the enforcement of the 
fine. Admittedly the firm was a mem- 
ber at the date of the imposition of the 
fine. It was held that the action, in 
spite of its form, was in substance 
and effect a proceeding instituted 
with the object of enforcing an agree- 
ment for the payment of a penalty to 
a trade union within Trade Union Act 
(1871) § 4, and was accordingly ex- 
cluded by that section. Rae, Lim, v. 
Plate Glass Merchants’ Association, 
[1919] S.C. 426. 


[b] Actions not within rule.—By 
Trade Union Act (1871) § 4 “Nothing 
in this Act shall enable any Court to 
entertain any legal proceeding insti- 
tuted with the object of directly en- 
forcing . . any agreement for the 
payment by any person of any sub- 
scription. ..to a trade union. 
. . .” It was held that the rein- 
statement by the court of a member 
of a trade union who has been ex- 
pelled for alleged noncompliance with 
a rule embodying an agreement as to 
the payment of subscriptions, but 
who has not in fact failed to comply 
with the rule, is not prohibited by the 
above enactment, as such reinstate- 
ment does not ‘directly’ enforce the 
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agreement. Blackall v. National Un- 
ion of Foundry Workers of Great 
Britain and Ireland, 39 T.L.R. 431. 


22. Parr v. Lancashire and Ches- 
hire Miners’ Federation, [1913] 1 Ch. 
366; Wilson v. Scottish Typographi- 
eal Association, [1912] S.C. 534; San- 
som vy. London and Provincial Union 
os Tiensed Vehicle Workers, 36 T.L. 


[a] Nature of action.—An action 
at the instance of a member of an 
unregistered trade union for declara- 
tor that certain proposed alterations 
in the rules are ultra vires, and for 
interdict against misapplication of 
the funds of the union, is not a pro- 
ceeding instituted with the object of 
directly enforcing an agreement to 
provide benefits to members in the 
sense of Trade Union Act (1871) § 4 
subs 3(a). ‘The court has therefore 
jurisdiction to entertain such an ac- 
tion. Wilson v. Scottish Typographi- 
cal Assoec., [1912] S.C. 534. 


[b] Extent of relief.—In the case 
of misapplied funds, plaintiffs are en- 
titled to the declaration claimed as to 
the application of the proceeds, and 
to an injunction to restrain the fur- 
ther misapplication thereof, and, if 
necessary, to an account of the ex- 
penses properly to be deducted there- 
from; but with regard to moneys al- 
ready misapplied, the court was pre- 
cluded by Trade Union Act (1871) § 
4 from granting relief either by the 
appointment of a receiver or by or- 
dering an account. Sansom v. Lon- 
don and Provincial Union of Licensed 
Vehicle Workers, 36 T.L.R. 666. 


23. General Union of Operative 
Carpenters and Joiners v. Ashley, 
[1922] 2 A.C. 440; Parr v. Lancashire 
and Cheshire Miners’ Federation, 
(1913] 1 Ch. 366; Osborne v. Amal- 
gamated Society of Railway Servants, 


-[1911] 1 Ch. 540; Blackall v. Nation- 


al Union of Foundry Workers of 
Great Britain and Ireland, 39 T.L.R. 
431; Kelly v. National Society of Op- 
erative Printers Assistants, 31 T.L. 
R. 632; Amalgamated Society of En- 
gineers v. Smith, 16 Austr.C.L.R. 537. 
But see supra note 19 [a]. 


[a] Injunction to restrain expul- 
sion for an alleged breach of a rule 
of the union was not a “proceeding in- 
stituted with the object of directly 
enforcing” an agreement within the 
meaning of the section. General Un- 
ion of Operative Carpenters and Join- 
ers v. Ashley, [1922] 2 A.C. 440. 


24. Love v. Amalgamated Society 
of Lithographic Printers, [1912] S.C. 
1078. 


[a] Effect of change of rules.—A 
change of rules not taking place until 
after a claim for benefits arose does 
not prevent such suit. Love v. Amal- 
gamated Society of Lithographic 
Printers, [1912] S.C. 1078. 


25. Thomas v. Portsmouth Ship 
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of the statute relating thereto.?® 


[§ 99] 2. Parties. 
ber of a union against his organization in which is 
involved the rights of other members, the latter are 
necessary parties?’ who must be joined in the suit 
before equity will make an effective order therein.?® 
In a suit by a member to prevent enforcement of a 
disciplinary order of his Jocal union, the association 
of which the local is a member and to which an appeal 
from the order of the local lies is a necessary party.?° 
Ina suit to compel the restoration of plaintiff to mem- 
bership in a division of a trade union, the benefit 
association of the division, the International Brother- 


In a suit in equity by a mem- 


Sop strmetion Association, 28 T.L.R. 


26. Parr v. Lancashire, etc., Min- 
ers’ Federation, [1913] 1 Ch. 366. 


27. McMurray v. Brotherhood of 
Railroad Trainmen, 54 F.(2d) 923 [aff 
50 F.(2d) 968]; Montgomery v. Rich- 
ards, (Mass.) 176 N.E. 526; Hamilton 


v. Rouse, 165 N.Y.S. 178, 178 App. 
Div. 81. 
[a] Suit involving seniority 


privileges.—In a suit by members of 
a lodge of railroad trainmen brother- 
hood involving controversy with an- 
other lodge respecting seniority priv- 
ileges, the other lodge’s members are 
essential parties. McMurray  v. 
Brotherhood of Railroad Trainmen, 
54 F.(2d) 923 [aff 50 F.(2d) 968]. 


[b] Complaint demurrable. — A 
complaint for an injunction by coun- 
cil of a labor union against another 
council involving jurisdiction and 
laws of brotherhood and trades coun- 
cil is demurrable for failure to join 
brotherhood and council as parties. 
Montgomery v. Richards, (Mass.) 176 
N.E. 526. 


[ec] Proper parties.—In an action 
by-a member of a local typographical 
union against the union, sued by its 
president, there was no defect of par- 
ties defendant, where defendants oth- 
er than the president were former 
employees of the printing chapel oth- 
er than the one where plaintiff was 
employed. Hamilton v. Rouse, 165 N. 
Y.S. 178, 178 App.Div. 81. 


28. McMurray v. Brotherhood of 
Railroad Trainmen, 54 F.(2d) 923 [aff 
50 F.(2d) 968]. 


29. Rayech v. Hadida, 
346, 72 Misc. 469. 


[a] Board which has final vote 
necessary as party.—Plaintiff was a 
member of a local praney of the Cigar 
Makers’ International Union, and the 
constitution of that body, in reference 
to annulling the right of a member 
to use the union label, provides that 
the local executive committee shall 
forward a full statement of facts to 
the international president, who shall 
forward a copy of the same to the 
international executive board who 
shall have power to approve or re- 
ject the terms closing a shop, and 
that none shall be closed unless two- 
thirds of the members of the interna- 
tional executive board vote in favor 
of the closing. It was held that, as 
the final authority to close a shop 
rests with the executive board of the 
international union, one whose shop 
was closed by the executive board of 
a local union cannot, in an action in 
which the members of the interna- 
tional board were not parties, secure 
an order restraining or prohibiting 
the closing of his shop to the union 
label. Raych v. Hadida, 130 N.Y.S. 
346, 72 Misc. 469. 
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hood of the union, and an incorporated mutual life 
and accident insurance association, whose privileges 
were extended only to members of the division, are 
directly concerned in fhe question whether the mem- 
bership should be restored and are therefore proper 
parties to the bill even though they may not have 
been necessary parties.°° 


Parties by representation. As in the case of vol- 
untary associations generally,?1 a member of an 
unincorporated trade union may bring an action, 
in his name in behalf of himself and the other mem- 
bers of the union, against officers or trustees for 
a breach of trust or an accounting.®? Complainant 
in such a suit must be a member in good’ standing.** 
Defendants in such a suit cannot defend on the 
ground that complainant is not a member in good 
standing, where the union for whose benefit he was 
suing has certified that his dues were paid,** and 
admitted that he is a member of the union;?® nor 
can the propriety of complainant’s admission to mem- 
bership in the union be raised therein.*® It has been 
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sentative capacity applies only to suits in equity 
and not to actions at law,?7 the fact that the mem- 
bers of the union are numerous not making any dif- 
ference, where there is a statute requiring actions 
to be brought by the real parties in interest.*® 


[§ 100] 3. Pleading. In a suit involving the in- 
ternal affairs of a union, the complaint must allege 
facts sufficient to justify the court’s intervention,*° 
as, for example, fraud,*° or the exhaustion of in- 
ternal remedies,*1 or facts showing the futility of 
so doing.4? In an action by a member against a 
union to recover damages for his wrongful sus- 
pension, the complaint must allege in what manner 
his suspension affected his rights to engage in re- 
munerative labor or prevented him from procuring 
work.*® 


[§ 101] 4. Evidence. The rules of evidence in 
actions generally** are applicable in actions by and 
between members and their unions.*® In a represen- 
tative suit by a member, the evidence must show 
complainant to be a member in good standing of 


eae ali 


[§§ 99-101 


held, however, that the right thus to sue in, a repre- 


30. Burke v. Monumental Division, 
No. 52, Brotherhood of Locomotive 
Engineers, 273 F. 707. 


31. See Associations § 135. 


32. Kennedy v. Roberts, 140 A. 
656, 15 Del.Ch. 401 [aff 140 A. 654, 
15 Del.Ch. 24, and 141 A. 319, 15 Del. 
Ch. 100]; Guilfoil v. Arthur, 41 N.E. 
1009, 158 Ill. 600. 


33. Kennedy v. Roberts, 140 A. 
656, 15 Del.Ch. 401 [aff 140 A. 654, 15 
Del.Ch. 24, 141 A. 319, 15 Del.Ch. 100]. 


[a] By-law of the United Brother- 
hood, amending the constitution so 
as to provide that the absence of an 
officer for three consecutive meetings 
should vacate his office, and striking 
out the provision for paying in ad- 
vance dues of the president, having 
no retroactive effect, was held not 
to operate so as to exclude a former 
president from membership as bear- 
ing on the right to maintain suit re- 
quiring membership in such organiza- 
tion. Roberts v. Kennedy, 140 A. 654, 
15 Del.Ch. 24 [aff 140 A. 656, 15 Del. 
Ch. 401]. 


[b] Effect of loss of office.—A 
member of a railroad brotherhood, 
having a paid-up card, was a mem- 
ber for the year, regardless of: re- 
moval as president. Kennedy v. Rob- 
erts, 140 A. 656, 15 Del.Ch. 401 [aff 
140 A. 654, 15 Del.Ch. 24, and 141 A. 
319, 15 Del.Ch. 100]. 


34. Kennedy v. Roberts, supra. 


35. Roberts v. Kennedy, 141 A. 
319, 15 Del.Ch. 100 [aff 140 A. 656, 
15 Del.Ch. 401]. 


36. Kennedy v. Roberts, 140 A. 
656, 15 Del.Ch. 401 [aff 140 A. 654, 
“ch eae 24, 141 A. 319, 15 Del.Ch. 


37. Wiehtuechter v. Miller, 208 S. 
W. 39, 276 Mo. 322. : 


38. Wiehtuechter v. Miller, supra. 

39. Edrington v. Hall, 148 S.E. 
403, 168 Ga. 484. 

And see cases infra this note; and 
notes 40-43. 

[a] Sufficiency of petition.—A 


petition alleging that an agent of an 
association without authority threat- 
ened to revoke a local charter and 
that property rights were involved 


is sufficient to give equity’s jurisdic- 
tion to enjoin irreparable injury. Ed- 
rington v. Hall, 148 S.E. 403, 168 Ga. 
484 (as against demurrer). 


40. McMurray v. Brotherhood of 
Railroad Trainmen, 50 F.(2d) 968 [aff 
54 F.(2d)-923]. 


[a] Charge of fraud insufficient.— 
A charge of fraud in a bill involving 
a controversy between lodges of a 
trainmen’s brotherhood alleging mere- 
ly that an adverse decision of the 
brotherhood’s appeal board was the 
result of conspiracy is insufficient. 
McMurray v. Brotherhood of Rail- 
road Trainmen, 50 F.(2d) 968 [aff 54 
BH. (2d) 923]. 


41. Nyland v. United Brotherhood 
of Carpenters and Joiners of America, 
Local No. 1960, 100 So. 733, 156 La. 
604; Montgomery Vv. Richards, 
(Mass.) 176 N.E. 526. 


fa] Thus a petition against a 
labor union by a member seeking a 
receivership and money judgment for 
fine wrongfully collected and dam- 
ages for suspension was insufficient 
to state a cause of action because it 
failed to allege that controversy be- 
tween him and the union had been 
finally decided and that the remedies 
and processes of order were exhaust- 
ed. Nyland v. United Brotherhood of 
Carpenters and Joiners of America, 
et No. 1960, °100 So. 738, 156 La: 


42. Montgomery Vv. 
(Mass.) 176 N.E. 526. 


43. Cotton Jammers’, etc., Assoc. 
No. 2 v. Taylor, 56 S.W. 553, 23 Tex. 
Civ.App. 367. 


44. See Evidence 22 C.J. p 1. 
45. See cases infra this section. 


[a] Evidence admissible—In a 
suit against an unincorporated rail- 
way brotherhood to recover damages 
for wrongful expulsion from the or- 
der, evidence that plaintiff was by the 
decree of expulsion caused to lose the 
benefit of two insurance policies in an 
adjunctive corporation is admissible 
as establishing an element of recov- 
erable damages. Grand International 
Brotherhood of Locomotive Engineers 
v. Green, 98 So. 569, 210 Ala. 496 [er- 
ror dism 44 S.Ct. 636, 265 U.S. 576, 
68 L.Ed. 1187]. 


Richards, 


the union in whose behalf he is suing.*® 


Where 


{b] Evidence sufficient (1) to sup- 
port judgment for wrongful expulsion 
from labor union. Mullen v. Seegers, 
294 S.W. 745, 220 Mo.App. 847. (2) 
In an action by a iabor union against 
a local treasurer to recover moneys 
unaccounted for, evidence was held 
sufficient to show that the funds were 
properly paid out by defendant treas- 
urer. Tinkler v. Powell, 151 P. 1097, 
23 Wyo. 352. (3) In an action 
against the officers and members of 
a labor union by its former member 
for damages to him when the busi- 
ness agent of the union by threats of 
strikes forced the company which em- 
ployed the member and had contract- 
ed with him to discharge him and an- 
nul his contracts, an instruction 
that, if defendant officers and mem- 
bers ratified the acts of the business 
agent of the union, the verdict must 
be for plaintiff member, was held 
sustained by the evidence. Clarkson 
arity 216 S.W. 1029, 202 Mo.App. 


[c] Evidence insufficient (1) to 
show that original charter of defend- 
ant union had contained a provision 
for forfeiture of property in case of 
suspension. Moyer v. Butte Miners’ 
Union, 232 F. 788 [aff 246 F. 657, 158 
C.C.A. 613, cert den 88 S.Ct. 191, 245 
U.S." 671, 62 L.Ed. 540]. (2) In an 
action to reinstate a local labor union 
in a national organization, and to en- 
join interference with plaintiff and 
its members, evidence was held not 
to show conspiracy to deprive plain- 
tiff of its affiliation with the national 
organization, to enable the national 
organization to operate through an- 
other local, which it absolutely con- 
trolled. Musical Mut. Protective 
Union v. Weber, 205 N.Y.S. 599, 123 
Mise. 182. 


46. Kennedy v. Roberts, 140 A. 
656, 15 Del.Ch. 401 [aff 140 A. 454, 
15 Del.Ch. 24, and 141 A. 319, 15 Del: 
Ch. 100]. 


[a] Corroborative evidence.—That 
one suing for an _ unincorporated 
brotherhood was an organizer cor- 
roborated testimony that he was a 
member in good standing. Kennedy 
v. Roberts, 140 A. 656, 15 Del.Ch. 401 
[aff 140 A. 654, 15 Del.Ch. 24, and 141 
A. 319, 15 Del.Ch. 100]. 


[b] Sufficiency of evidence.—(1) 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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complainant i in such a suit testifies positively to his 
membership in the union, the burden is on defend- 
ants to prove that he was not a member in good 
standing.47 Where a member sues a union for his 
illegal suspension or expulsion, and the union rules 
provide that no member shall permit himself to be 
employed with an expelled member, it is competent 
to show that a “black-list” was kept posted in the 
office of the union,*® that his discharge was a con- 
séquence of such expulsion,*® and what his earnings 
were before and after his expulsion and his inability 
to obtain employment after being expelled.°? 


[§ 102] 5. Trial. The rules relating to trials gen- 
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erally®! apply in actions for damages resulting from 
wrongful expulsion of a member from his union.®? 
In such actions the question of whether the expul- 
sion was lawful,°* whether the expulsion was for 
the nonpayment of dues,°4 and the question as to 
what members were present and assented to the ex- 
pulsion,®® are for the jury. Although the jury’s esti- 
mate of damages from expulsion from a trade union 
was liberal, it will not be held excessive, as a mat- 
ter of law, where the ground of expulsion had little 
to support it, and there was no suggestion that the 
member was not faithful to the association prior to 
his expulsion.®® 


XI. OF FENSES*? 


[§ 103] A statute making it a erime for one to 
bribe an officer of a labor organization with intent 
to influence him in respect of his obligations to the 
union has, within its purview, the act of one paying 
money to such an officer during the pendency of a 
strike in order to induce him to break the strike, but 


who required that the officer first resign his posi- : 


tion.5 A member of a union picketing the premises 
of an employer who refused to reinstate him on the 
demand of his union after his release from prison 
is not engaged in a “trade dispute,” under the Trades 
Dispute Act of 1906, as to absolve him from prosecu- 
tion for interference with the employer’s business.°® 


TRADING.? 
TRADING CORPORATION.? 


Evidence as bearing on the right to 
maintain a suit was held to show that 
complainant was a member in good 
standing of the United Brotherhood. 
Roberts v. Kennedy, 140 A. 654, 15 
Del.Ch. 24 [aff 140 A. 656, 15 Del.Ch. 


53. 
155 App.Div. 


265 U.S. 576, 68 L.Ed. 1187]. 


Schouten v. Alpine, 137 N.Y.S. 
380, 77 Misc. ce ataer 140 N.Y.S. 1144, 
grounds 109 N.E. 244, 215 N.Y. 225)]. 


TRADING PARTNERSHIP.’ 


with his fellow workmen,’ . 
would surely come within the pro- 
hibition of the statute. Can it be 
said that coupling this act with an 
arrangement that [the officer] 

should resign before any more money 


(rev on other 


401]. (2) Evidence was held to 
show complainant was a member of 
an unincorporated railroad brother- 
hood so as to be a proper party to 
sue for money owing it. Roberts v. 
Kennedy, 141 A. 319, 15 Del.Ch. 100 
{aff 140 A. 656, 15 Del.Ch. 401]. 


47. Kennedy v. Roberts, 140 A. 
656, 15 Del.Ch. 401 [aff 140 A. 654, 15 
Del.Ch. 24, and 141 A. 319, 15 Del.Ch. 
100]. 


483. Merschiem v. Musical Mut. 
Protective Union, 8 N.Y.S. 702, 55 
Hun 608, 24 Abb.N.Cas. 252. 


49. Merschiem v. Musical Mut. 
Protective Union, supra. 


50. Merschiem v. Musical Mut. 


Protective Union, supra. 


51. See Trial 64 C.J. 
52. See case infra this note. 
[a] Excessive verdict. — Verdict 


for seventeen thousand five hundred 
dollars was held excessive and re- 
duced to twelve thousand five hun- 
dred dollars for wrongful expulsion 
of a member of a railway brotherhood 
of locomotive engineers. Grand In- 
ternational Brotherhood of Locomo- 
tive Engineers v. Green, 98 So. 569, 
210 Ala. 496 [error dism 44 S.Ct. 636, 


[a] Evidence sufficient to present 
a question for the jury whether plain- 
tiff was lawfully expelled. Schouten 
v. Alpine, 187 N.Y.S. 380, 77 Misc. 19 
[aff 140 N.Y.S. 1144, 155 App.Div. 922 
(rev on other grounds 109 N.H. 244, 
215. N.Y.) 226) J. 


54. Sweetman v. Barrows, 161 N. 
BH. 272, 263 Mass. 349, 62 A.L.R. 311. 


55. Sweetman v. Barrows, supra. 


56. Schouten v. Alpine, 137 N.Y.S. 
380, 77 Misc. 19 [aff 140 N.Y.S. 1144, 
155 App.Div. 922 (rev on other 
grounds 109.N.E. 244, 215 N.Y. 225)]. 


57. Discharge of employees for 
joining union see Master and Servant 
§ 56 notes 16-18. 


Procuring workmen pending strike 
see Master and Servant § 54. 


58. People v. Bock, 125 N.Y.S. 
301, 69 Misc. 543, 25 N.Y.Cr. 198 [aff 
132 N.Y.S. 1141, 148 App.Div. 899] 
(construing Penal L. [Consol. L. ¢ 
40] § 380). 


[a] Reason for rule.—‘“Paying 
money to [union officer] .. .:' to 
‘turn over his people’ to . [de- 
fendants], to ‘be taught what to do,’ 
‘to do such work as they 
[defendants] asked him to do 


° ° 
ony e276, 


were paid or any of the/actual work 
donee torn [defendants] re- 
moves the transaction from the in- 
tendment of this law? Would not an 
affirmative judicial answer to this 
question be rewarding fertility of 
mind rather than fairly construing 
this statute according to its real 
purport? It may not have been [the 
officer’s] duty in general to remain an 
officer of this union, but it strikes 
me that his resigning for pay at such 
a time to immediately go to work 
against his former associates would 
have been, not only a violation of his 
duty, but an act of gross treachery.” 
People v. Bock, 125 N.Y.S. 301, 303, 
69 Misc. 543, 25 N.Y.Cr. 198 [aff 1382 
N.Y.S. 1141, 148 App.Div. 899]. 


Bribery generally see Bribery 9 C. 
J. p 401. 


59. Barton v. Harten, [1925] 2 Ir. 
37. 


1. See Trade §§ 10, 11. 
2. See Trade § 11. 
8. See Partnership § 15. 
Mining partnership: 
Distinguished see Mines and Minerals 


ape lleae see Mines and Minerals § 
798. 
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TRADING STAMPS AND COUPONS 


By Wm. Howarp BucHAanan 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra this page] 
\ 


ANALYSIS 


I. DEFINITIONS [§§ 1-3] p 750 
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B. Lrading Coupon [§ 2] p 751 
C. Trading Stamp Company [§ 3] p 751 


II. NATURE OF PLAN OR SCHEME [§ 4] p 751 


Ill. REGULATION AND PROHIBITION [§§ 5-11] p 752 


A. In General [§ 5] p 752. 

B. Police Power [§ 6] p 754 
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D. Licenses and Taxes [§§ 8-11] p 754 


1. Stamp Companies and Dealers [§§ 8-10] p 754 


a. In General [§ 8] p 754 
b. Amount of Tax [§ 9] p 755 
e. Construction [§ 10] p 755 


2. Merchants Using Stamps [§ 11] p 755 


IV. CONTRACT BETWEEN STAMP COMPANY AND SUBSCRIBER [§§ 12-13] p 757 


A. In General: [§ 12] p 577 
B. Breach of Contract [§ 13] p 757 


V. INJUNCTIONS [§§ 14-15] p 758 


A. In Favor of Stamp Company [§ 14] p 758 — 


B. Against Stamp Company [§ 15] p 760 


CROSS REFERENCES 


Commodities 12 C.J. p 153 note 74 [b] (5). 


Deduction on accounting of profits in infringement suit 
see Trade-Marks, Trade-Names, and Unfair Competi- 


tion § 279 note 8 [a]. 


Gift enterprise see Lotteries §§ 13, 14. 
Monopolies § 178. 


I. DEFINITIONS 


[§ 1] A. Trading Stamp. A trading stamp has 
been defined as being a printed stamp, with a cer- 
tain value, given as a premium by a dealer to a cus- 
tomer, and usable instead of money in procuring 
articles from the issuers of the stamps; a stamp 
given to a purchaser of goods or property entitling 
the purchaser to receive other goods or property 


1. Webster New Int. D. 


from a person other than the seller;? a stamp is- 
sued to a purchaser by a seller who agrees to re- 
deem the same in merchandise or money;* a stamp 
which entitles a buyer of goods to obtain from some 
person other than the seller some article of mer- 
chandise in addition to that sold. <A trading stamp 


2. Commonwealth v. Sisson, 60 N.)Cal. 429, 431. 
5 mere of plan or scheme see infra | EH. 385, 178 Mass. 578, 581. 


State v. Dalton, i AC 2S84 23 
8. 


4. t 
3. Ex p. McKenna, 58 P. 916, 126'R.I. 77, 88, 84 Am.S.R. 8 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ee ree 


Sol 


is sul generis;5 


dise, a chose in action.!2 
[§ 2] B. Trading Coupon. 


an artificial creation.® 
ordinarily,’ or in the full sense, property;® although 
it has been held that, after a trading stamp has 
been issued without limitation on the power of the 
holders, it represents a property right of quite defi- 
nite pecuniary value,® being in the nature of!° but 
not necessarily!! a negotiable order for merchan- 


A trading coupon is 
a coupon given to a purchaser of goods or property 
entitling the purchaser to receive other property 
from a person other than the seller,?* is similar to 


TRADING STAMPS AND COUPONS 


It is not 
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a trading stamp in its nature, purpose, and effect.14 


[§ 3] C. Trading Stamp Company. As defined by 
statute, a trading stamp company is a company that 
gives premiums or valuable personal property in 
exchange for stamps or checks furnished to pur- 
chasers of merchandise.1> Construing this statute, it 
was held that a company conducting a general re- 


tail mercantile business, that gives to the purchaser 


of its goods, who pays cash, a check representing 
four per cent of his purchase, which can be exchanged 
for articles in the store or for cash, is not a trad- 
ing stamp company.1¢ 


Ii. NATURE OF PLAN OR SCHEME?’ 


[§ 4] While the several trading stamp schemes 
are somewhat different in form in their various de- 
tails,1® their general character is a matter of com- 
In the plan or scheme, usually 
adopted, there are three parties—the customer, the 
merchant, and the trading stamp company. The 


mon knowledge.?® 


5. Sperry, ete., Co. v. Mechanics’ 
Clothing Co., 135 F. 833. ; 

6. Sperry, etc., Co. v. Mechanics’ 
Clothing Co., 135 F. 8338, 834, 835. 

7. Sperry, etce., Co. v. Mechanics’ 
Clothing Co., supra. 

8. Sperry, ete., Co. v. Louis Web- 


enréCo.; 161 (219, 221. 


9. Sperry, ete., Co. v. Hertzberg, 
60 A. 368, 69 N.J.Eq. 264. See Sperry, 
ete., Co. v. Siegel, Cooper & Co., 225 
Ill.App. 540 (trading stamps represent 
a property right of definite pecuniary 
value and are not mere gratuities). 


10. Sperry, ete., Co. v. Hertzberg, 
60 A. 368, 69 N.J.Ea. 264. 


[a] Described as ‘a draft on an- 
other merchant, payable in goods.” 
Com. v. Sisson, 60 N.E. 385, 178 Mass. 


_ 578, 581. 


122% Sperry, ete., Co... v. Siegel, 


Cooper & Co., 225 Ill.App. 540. 


“It must be conceded that the 
stamps in question were not negotia- 
ble instruments. They provided for 
the payment of money but did not 
state on their face to whom the 
money was payable.” Sperry, etc., 
Co. v. Siegel, Cooper & Co., supra. 


12. Sperry, etc., Co. v. Hertzberg, 
supra. 


Choses in action generally 
Property §§ 38-42. 


[a] IWlustration.—The stamps is- 
sued by a trading stamp company 
and sold to merchants who furnish 
them to their customers with cash 
purchases as premiums to promote 
their business, and which, under the 
contract between the trading stamp 
company and merchants purchasing 
them, are made redeemable, when col- 
lected or issued in the regular way, 
in merchandise kept in the stores of 
the trading stamp company, without 
limitation except that they must be 
presented in lots of a minimum quan- 
tity of nine hundred and _ ninety 
stamps, are choses in action. Sperry, 
etc., Co. v. Hertzberg, 60 A. 368, 69 
N.J.Eq. 264. 


[b] When issued, stamp frepre- 
sents a closed transaction between 
the merchant and the company, as 
well as an outstanding obligation to 
redeem the stamp. As a token or 
voucher of the sale and use of so 
much advertising, the trading stamp 


[63 C. J.—39] 


see 


. purchased.’ 


is necessarily a consumable article— 
an article designed for a single use 
in an advertising scheme. Sperry, 
etc., Co. v. Mechanics’ Clothing Co., 
135 F. 833, 834. 


HT aleaicord functus officio see infra § 


13. Commonwealth vy. Sisson, 60 
N.E. 385, 178 Mass. 578, 581. 


14. See supra § 1. 


Sometimes called “checks” or 
“tokens” see cases passim this title. 


15. Ky. St. (1908) § 4224. 
Nature of plan or scheme see infra 
4, : : 


16. Com. v. Gibson Co., 101 S.W. 
385, 125 Ky. 440, 441, 31 Ky.L. 51. 


17. Contract between company 
and subscriber see infra § 12. 


Lottery or gift enterprise see Lot- 
teries § 13. 


18. Ex p. Drexel, 82 P. 429, 147 
Cah 17633) (67.0.2) cea RvAN: Siw 5885, “Fix 
p. Holland, 82 P. 429, 147 Cal. 763, 
2 L.R.A.N.S. 588 [foll Ex p. West, 82 
P. 484, 147 Cal. 774]. 


19. Ex p.. Drexel, 82 P. 429, 431, 
147 Cal. 763, 2 L.R.A.N.S: 588 ~[foll 
Ex p. West, 82 P. 434, 147 Cal. 774]; 
Ex p. Holland, 82 P. 429, 147 Cal. 763, 
2 L.R.A.N.S. 588. 


20. Sperry, etc., Co. v. Mechanics’ 
Clothing Co., 135 F. 833, 835. 


[a] Descriptions of methods of 
conducting scheme.—(1) “Tt. Jeon= 
cerns the three parties interested in 


it, viz, the stamp company, the 
merchant, and the customer who 
buys goods from the merchant. The 


stamp company prints stamps of some 
selected color containing a design and 
inscription indicating what they are 
and the words and figures ‘10 cents 
Any other sum may be 
settled upon, but 10 cents is usual, 
and it will be simpler to assume it is 
always selected. These it sells to the 
merchant in convenient packages or 
pads for an agreed price. The mer- 
chant, when requested by a customer 
who has made a purchase, gives him 
one of these stamps for each 10 cents 
represented by the retail price of 
goods purchased for which cash _ is 
paid, and agrees that he will not dis- 
pose of such stamps otherwise than 
to such customer upon such terms. 


customer is to acquire, as his benefit, a redeemable 
stamp; the merchant is to acquire, as his benefit, a 
trade advantage resulting from issuing the stamps 
at his shop; the trading stamp company’s benefit 
is the money paid to it by merchants for the priv- 
ilege of issuing the stamps.?° 


When used by mer- 


The customer keeps the stamps he 
gets, pasting them in blank spaces in 
a small book furnished by the stamp 
company. The book contains 10 
stamps furnished free by the stamp 
company, and, when the customer has 
pasted 990 more stamps in it, the 
book is filled, and upon its presenta- 
tion at one of certain designated plac- 
es, called ‘premium parlors,’ the 
stamp company will give in exchange 
for it some valuable premium in the 
shape of an article of merchandise. 
If the customer prefers, he may ex- 
change his book for a voucher good 
for further purchases of merchandise 
at any one of certain designated 
stores, to wit, stores which them- 
selves are issuing trading stamps of 
the same type. It is understood that 
the customer in filling his book is not 
confined to stamps issued in any one 
store. He may use stamps of the 
designated color and type received 
for purchases of goods, wherever 
those purchases were made. This 
circumstance makes the stamps more 
desirable for the customer. The 
stamp company by advertising, by 
promises to the public, by the ex- 
hibition of goods, by the circulation 
of books creates a demand for the 
trading stamps, customers ask for 
them, and, in order to hold or secure 
their trade, the merchant finds it de- 
sirable to buy them. The merchant 
also advertises the type of stamps he 
issues, and tries to commend it to the 
customer. Of course, he, must ar- 
range the selling price of his mer- 
chandise so as to meet the addition- 
al cost to which he is put in adver- 
tising in giving away these stamps 
for which he has paid and in as- 
sisting in their redemption. In like 
manner the stamp company must so 
regulate the cost of the ‘valuable 
premiums’ it gives to customers in ex- 
change for stamps that the money it 
receives from the merchants will pay 
all expenses, provide the premiums, 
and leave a profit. - . The price 
[customers] pay when they purchase 
from the merchant must be large 
enough to pay all expenses and give 
a profit both to the stamp company 
and to the merchant. . . . Having 
settled upon its type of stamp, the 
company secures aS many merchants 
as it can (or thinks it wise to secure) 
to distribute that particular type, but 
in so doing it naturally seeks to avoid 
supplying the same type to two mer- 


chants who are competitors in the 
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chants as an advertisement, in the strict commer- 
cial sense of the term “business,” it is not a busi- 
It has been referred to as a mode 
or method of advertising,?? a unique and attractive 
form of advertising resorted to for the purpose of 
increasing trade,?? a device to attract customers or 


ness at all.?? 
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[8§ 4-5 


to induce those who have bought once to buy again,** 
merely one way of discounting bills in considera- 
tion for immediate payment in ecash.?° é 
issuer of stamps having an option to redeem in mer- 
chandise or cash?* retires from business, he elects 
to redeem in cash.?7 


Where the 


III. REGULATION AND PROHIBITION?® 


[§ 5] A. In General. Although there is contrary | sharing coupons by a merchant with the purchase of 


authority?® statutes and ordinances designed to pro- 
hibit the giving away of trading stamps or profit 


same line of business, since the value 
of this stamp distribution to the mer- 
chant consists mainly in the circum- 
stance that it is himself, and not his 
rival across the street, who can give 
away this particular type of stamp.” 
Sperry, etc., Co. v. O’Neill-Adams Co., 
185.5231, 288. 107 CiC.A. 337 (per 
Lacombe, J.). (2) “Hach time a cus- 
tomer purchases goods from a mer- 
chant and pays for them in cash, the 
merchant gives him a memorandum 
in writing—called a stamp or coupon 
—which expresses in money value a 
small percentage of the price of the 
goods bought and paid for, and en- 
titles him, after he has accumulated 
a certain number of such coupons, 
to use them, to the extent of their 
face value, in payment for any other 
goods of the merchant which he may 
afterward desire—or goods of some 
other person or trading company who 
has undertaken to redeem the cou- 
pons. There is generally issued with 
the stamp or coupon a catalogue of 
articles from which the holder of the 
coupon may afterward select.” Per 
McFarland, J., in Ex p. Drexel, 82 P. 
429, 147 Cal. 768, 767, 2 L.R.A.N.S. 588. 
(8) Detailed description may also be 
found in Humes v. Little Rock, 138 
F. 929, 980; Sperry, etc., Co. v. Tem- 
ple, 137 F. 992; Sperry,- ete., Co. v. 
Mechanics’ Clothing Co., 135 F. 833, 
835; Sperry, etce., Co. v. Mechanics’ 
Clothing Co., 128 F. 800, 801; Com. v. 
Gibson Co., 101 S.W. 385, 125 Ky. 440, 
444, 31 Ky.L. 51; People v. Dycker, 
76 N.Y.S. 111, 72 App.Div. 308, 310; 
inte v. Dodge, 56 A. 983, 76 Vt. 197, 
ale 


21. See Business 9 C.J. p 1102 note 
29 [jl]. 


22. State v. Shugart, 35 So. 28, 
138 Ala. 86, 100 Am.S.R. 17 [quot 
Winston v. Beeson, 47 S.E. 457, 135 
N.C. 271, 284, 65 L.R.A. 167]; State v. 
Dodge, 56 A. 983, 76 Vt. 197. 


23. Ex p. Hutchinson, 137 F. 950, 
951. 


[a] “In its ultimate analysis, the 
use of trading stamps by a merchant 
is simply a unique and attractive 
form of advertising, resorted to for 
the purpose of increasing trade. In 
the strict commercial sense of the 
term ‘business,’ it is not a business at 
all. It is simply a mode or manner 
of business—an instrumentality or 
incident of a business. When resort- 
ed to for the purpose of increasing 
the business to which it is annexed, 
it occupies the same relation to that 
business as newspaper advertising, 
circulars, dodgers, and the like; and, 
if the city of Atlanta can classify as 
a business advertising through the 
medium of the trading stamp, it can 
also classify as a business advertis- 
ing through the journals of the city, 
or through the medium of a person 
employed to walk the streets with 
the sandwich upon which the goods, 
wares, and merchandise of a, mer- 


chant are advertised, or the émploy- 
ment of a dwarf who carries upon 
his shoulder a barrel upon which the 
wares of a merchant are advertised, 
and who stops at every street corner 
and seats himself upon it.” Hewin v. 
Atlanta, 49 S.E. 765, 121 Ga. 723, 735, 
67 L.R.A. 795 [quot Ex p. Hutchinson, 
137 F. 950, 951]. 


24. Ex p. McKenna, 58 P. 916, 126 
Cal. 429; Winston v. Beeson, 47 S.E. 
Sol U3 VN Core 0 ESOS" Enkioks 0 Gis 


ee v.-Com., 45 S.E. 327, 101 Va. 


25. Sperry, etce., Co. v. Temple, 137 
F. 992; Ex p. Hutchinson, 137 F. 949; 
Ex p. Drexel, 82 P. 429, 147 Cal. 763, 
7173, 2 L.R.A.N.S. 588. See dis. op. 
Van Orsdel, J., in District of Colum- 
bia v. Kraft, 35 App.D.C. 253, 270, 30 
L.R.A.N.S. 957 [cert den 31 S.Ct. 223, 
218 U.S. 673, 54 L.Ed. 1205]. 


26. Sperry, etc. Co. v. Siegel, 
Cooper & Co., 225 Ill.App. 540. 
27. Sperry, ete, Co. v. Siegel, 


Cooper & Co., supra. 


28. Power of municipal corporation 
to prohibit gifts to induce trade see 
Municipal Corporations § 589. 


Statutes or ordinances imposing pro- 
hibitory fees or taxes see infra §§ 


29. U.S.—Lansburgh v. District of 
Columbia, 11 App.D.C. 512, 56 Alb.L. 
J. 488 [foll District of Columbia v. 
Gregory, 35 App.D.C. 271 (cert den 31 
S.Ct. 223, 218 U.S. 673, 54 L.Ed. 1205); 
District of Columbia v. Kraft, 35 App. 
D.C. 258, 30 L.R.A.N.S. 957 (cert den 
31 S.Ct. 228, 218 U.S. 673, 54 L.Ed, 
1205)]. 


Minn.—State v. Sperry, ete. Co., 
126 N.W. 120, 110 Minn. 378, 30 L. 
R.A.N.S. 966, 


Wash.—State v. Pitney, 140 P. 918, 
79 Wash. 608 [overr Leonard y. Bas- 
Sindale, 89 P. 879, 46 Wash. 301). 


Wis.—State v. Weigle, 166 N.W. 54, 
166 Wis. 613. 


Austr.—Moran & Cato, Pty., Ltd. v. 
Cantlon, 18 Austr.C.L.R. 578. 


See People v. Sperry, ete., Co., 164 
N.W. 503, 197 Mich. 532 (holding 
that, although the legislature might, 
under the guise of public policy, to 
prevent improvidence, forbid the use 
of trading stamps, the statute was 
invalid as class legislation). 


[a] In Quebec the court upholding 
the statute [St. Edw. VII ch 39] al- 
so held that the fact that the statute 
permitted the merchant himself to re- 
deem, and prohibited redemption by 
any one else, did not invalidate it, 
Wilder v. Quebec, 25 Que.Super. 128. 


[b] “The leading case... is 
Lansburgh v. Distriet of Columbia, 11 
App.Cas.D.C. 512, decided in 1897.” 
State v. Sperry, etc., Co., 126 N.W. 120, 
110 Minn. 378, 390, 80 L.R.A.N.S. 966. 


30. Cal.—Ex p. Drexel, 82 P. 429, 


goods, as part of the sale transaction, have been re- 
peatedly held to be unconstitutional,*® as being in 


147 Cal. 763, 2 L.R.A.N.S. 588 -[foll 


Ex p. West, 82 P. 434, 147 Cal. 774, 
and cit Peo. v. Beer, County Ct. of 
Teller County, (Colo!) May, 1905; 
State v. Frankel, Baltimore Cr. Ct., 
(Md.) Sept. 1902]; Ex p. Holland, 82 
P. 429, 147 Cal. 763, 2 L.R.A.N.S. 588. 


Colo.—Denver v. United Cigar 
Stores, 189 P. 848, 68 Colo. 363 [foll 
Denver v. Frueauff, 88 P. 389, 39 Colo. 
20,.7% TRANS. 1131, “12, Ann: Cas. 
521]; Denver v. Frueauff, 88 P. 389, 
39 Colo. 20, 7 L.R.A.N.S. 1131, 12 Ann. 
Cass jb2i. 


Hawaii.—tTerritory v. 
Hawaii 196. 


Ky.—Lawton v. Stewart Dry Goods 
eee 247 S.W. 14, 197 Ky. 394, 26 A.L.R. 


Gunst, 18 


La.—State v. 
105 La. 492. 


Mass.—In re Opinion of Justices, 
94 N.E. 848, 208 Mass. 607 [dist In re 
Gregory, 31 S.Ct. 1438, 219 U.S. 210, 
55 L.Ed. 184]. 


Neb.—State v. Sperry, ete., Co., 144 
aS 795, 94 Neb. 785, 49 L.R.A.N.S. 


N.Y.—People v. Zimmerman, 92 N. 
Y.S. 497, 102 App.Div. 103; People v. 
Dycker, 76 “NY.S) TAOS T2oA pp. piv. 
3808 [foll People-v. Gillson, 17 N.E. 
343, 109 N.Y. 389, 4 Am.S.R. 465]. 


R.I.—State v. Dalton, 46 A. 234, 22 
oe 77, 84 Am.S.R. 818, 48 L.R.A. 


Vt.—State v. Dodge, 56 A. 983, 76 
vt. 197. 


Va.— Young v. 
LOL: Va 8b3. 


[a] In Maryland (1) under Acts 
(1886) e¢ 480, which contained a sweep- 
ing prohibition against the use of any 
form of gift enterprise as an induce- 
ment for the sale of all kinds of 
merchandise, the court held that the 
statute was invalid in so far as it 
related to gift enterprises not in- 
volving any element of chance. Long 
v. State, 22 A. 4, 74 Md. 565, 28 Am. 
S.R., 268, 120°. ROA e255 Cn hie 
statute was subsequently amended 
(L. [1909] ¢ 142) so as to prohibit the 
issuing of stamps, tickets, etc., in 
connection with the sale of merchan- 
dise, the same to be redeemed by 
some person or association of persons 
other than those making the sale, 
the holder receiving in exchange 
therefor any gift, prize, or gratuity, 
or anything uncertain, undetermined, 
or unknown to the purchaser of the 
goods at the time of purchase there- 
of, and this statute was held to be 
a constitutional exercise of the po- 
lice power. State v. Hawkins, 51 A. 
850, 95 Md. 133, 98 Am.S.R. 328. (3) 
This statute is not violated by the 
delivery of stamps which are to be 
redeemed by a trading stamp com- 
pany, which maintains on exhibition 
articles which may be selected by 
the collectors of the stamps. State 


Walker, 29 So. 973, 


Com., 45 S.E. 327, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 5] 
violation of the provisions of the federal*! or state?” 
constitutions securing to every person liberty and 


. property, unless he is deprived thereof by due proe- 
ess of law. As affecting the validity of the regu- 


ms hey 


v. Caspare, 80 A. 606, 115 Md. 7. 
(4) Acts (1910) e@ 881 § 412, provid- 
ing that no person shall issue any 
stamps of which the redeemable val- 
ue shall be less than one cent, has 
been held unconstitutional. State v. 
Caspare, supra. (5) Acts (1910) c 381 
§ 412a, providing that no person shall 
issue any trading stamps unless he 
shall deliver to the receiver a state- 
ment giving the date and place of 
issue, the right of the receiver ac- 
quired thereby, the name of the trad- 
ing stamp company by which the 
same is to be redeemed, the name of 
the party issuing and of the party 
receiving, etc., has been held un- 
constitutional as amounting to a 
practical prohibition of a lawful busi- 
ness. State v. Caspare, supra. 


[b] Geading cases.—(1) “A case 
frequently cited as authority on the 
principles involved in all such cases 
is People v. Gillson, 17 N.E. 343, 109 
N.Y. 389, 4 Am.S.R. 465. The New 
York statute prohibited the giving 
of any gift or prize in connection 
with the sale of any article of food, 
and made a person violating it guilty 
of a misdemeanor. Gillson was ar- 
rested for giving away a cup and 
saucer in connection with the sale 
of two pounds of coffee, and the court 
held that the statute violated the 
fourteenth amendment of the feder- 
al constitution. In a very able opin- 
jon, Judge Peckham defined the term 
‘liberty,’ as used in the constitution, 
and the court held that there was 
no basis for legislative interference, 
for the reason that the act of giv- 
ing away the article in connection 
with the purchase of any food con- 
tained none of the elements of chance 
or lottery, did not involve the ques- 
tion of public health, contained none 
of the elements of fraud or crime, 
and that the statute was an unwar- 
ranted interference with the natural 
right of the defendant to attract cus- 
tom in the manner stated.” State v. 
Sperry, etce., Co., 126 N.W. 120, 110 
Minn, 378, 386, 388, 389, 30 L.R.A.N.S. 
966. (2) “Another leading case on 
the subject is that of State v. Dal- 
ton, 46 A: 234, 22 RiT.°77, 48 LRA. 
775, 84 Am.S.R.. 818, decided in 1900.” 
State v. Sperry, ete., Co., supra. (3) 
“Another case often referred to is 
Young v. Commonwealth, 45 S.E. 327, 
101 Va. 853, decided in 1903.” State 
vy. Sperry, etc., Co., supra. 


31. U.S.—Sperry, ete., Co. v. Tem- 
ple, 137 F. 992; Ex p. Hutchinson, 137 
F. 950. 

Cal.—Ex p. Drexel, 82 P. 429, 147 
Cal. 763, 2 L.R.A.N.S. 588 [cit Peo. v. 
Beer, County Ct. of Teller County, 
(Colo.), May, 1905]. 

Colo:—Denver v. Frueauff, 88 P. 
389, 39 Colo. 20, 7 L.R.A.N.S. 1131, 12 
Ann.Cas. 521. 


Hawaii.—Territory v. 
Hawaii 196. 

Mass.—In re Opinion of Justices, 94 
N.E. 848, 208 Mass. 607 [dist In re 
Gregory, 31 S.Ct. 148, 219 U.S. 210, 
55 L.Ed. 184]. 

Neb.—State v. Sperry, etce., Co., 144 
N.W. 795, 94 Neb. 785, 49 L.R.A.N.S. 
1123. 

N.Y.—People v. Gillson, 17 N.E. 343, 
109 N.Y. 389, 4 Am.S.R. 465; People 
v. Zimmerman, 92 N.Y.S. 497, 102 App. 
Div. 103. 

R.I.—State v. Dalton, 46 A. 234, 
22 R.1. 77, 84 Am.S.R. 818, 48 L.R.A. 
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son.?3 
quired that the 


775. 


Vt.—State v. Dodge, 56 A. 988, 76 
Vt 197. 


Va.—Young y. Com., 45 S.E. 327, 101 
Va. 853 


oo. 
{a] Defendant in offering and giv- 
ing prize as gratuity to induce pur- 
chase of tobacco was engaging in a 
lawful business, and any act which 
hampered or interfered with this 
transaction was repugnant to the 
clauses of the constitution of the 
United States and of our own state, 
which guaranteed him liberty of per- 
son and property in carrying on a 
lawful vocation. People v. Zimmer- 
ae? 92 N.Y.S. 497, 102 App.Div. 103, 


32. Cal.—Ex p. Drexel, 82 P. 429, 
147 Cal. 768, 2 L.R.A.N.S. 588 [foll Bx 
p. West, 82 P. 434, 147 Cal. 774]; Ex 
p. Holland, 82 P. 429, 147 Cal. 763, 2 
L.R.A.N:S. 588. 


Colo.—Denver v. Frueauff, 88 P. 
389, 39 Colo. 20, 7 L.R.A.N.S. 1131, 12 
Ann.Cas. 521. 


Mass.—In re Opinion of Justices, 
94 N.E. 848, 208 Mass. 607 [dist In 
re Gregory, 31 S.Ct. 143, 219 U.S. 210, 
55 L.Ed. 184]. 


Neb.—State v. Sperry, etc., Co., 144 
ape 795, 94 Neb. 785, 49 L.R.A.N.S. 


N.H.—State v. Ramseyer, 58 A. 958, 
73 N.H. 31. 


. N.Y.—People v. Zimmerman, 92 N. 
Y.S. 497, 102 App.Div. 103. 


R.I.—State v. Dalton, 46 A. 234, 22 
R.I. 77, 84 Am.S.R. 818, 48 L.R.A. 775. 


Va.—Young v. Com., 45 S.E. 327, 


101 Va. 853. 


[a] Thus Pen. Code § 384q, added 
by L. (1904) ¢ 657, which prohibits 
persons, among other things, from 
issuing trading stamps or coupon 
tickets unless they ‘‘shall have legi- 
bly printed or written upon the face 
thereof” in money, and which re- 
quires that such stamps, on presen- 
tation, Shall be redeemed in goods 
or money at the option of the holder 
when presented in number or quan- 
tity aggregating in money value not 
less than five cents in each lot, mak- 
ing a violation of its provisions a 
misdemeanor, and which excludes 
from the provisions of the section 
trading stamps issued by him, is in 
violation of the constitutional pro- 
vision preventing the interference 
with “life, liberty or property with- 
out due process of law.” People v. 
Zimmerman, 92 N.Y.S. 497, 102 App. 
Div. 103. 


[b] Interference with lawful busi- 
ness.—(1) a statute forbidding any 
person to sell, give away, or distrib- 
ute any stamp, coupon, or other de- 
vice which will enable a purchaser 
of property to demand or receive from 
another person any article of mer- 
chandise other than that actually 
sold to such purchaser, and further 
prohibiting any person other than a 
vendor from delivering to any person 
any article of merchandise other than 
that actually sold on the presentation 
of any such stamp, caupon, or other 
device, violates the Fourteenth 
Amendment to the constitution of the 
United States and also R. I. Const. 
§ 10 art 1, declaring that in all crim- 
inal prosecutions accused shall not 
be deprived of life, liberty, or proper- 
ty unless by the law of the land. 
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lations it has been held immaterial whether the stamps 
are redeemable by the merchant or by a third per- 
A statute of this character, which  re- 


trading stamp should be redeem- 


State v. Dalton, 46 A. 234, 22 R.I. 77, 
84 Am.S.R. 818, 48 L.R.A. 775. (2) A 
Statute, prohibiting gift enterprises 
and thereby forbidding transactions 
not different in principle from con- 
tracts of sale, within the constitution- 
al rights of persons to possess and 
acquire property, to transact legiti- 
mate business, and to buy and sell 
and get gain, is violative of Declara- 
tion of Rights art 1, and the Four- 
teenth Amendment to the federal con- 
stitution. In re Opinion of Justices, 
94 N.E. 848, 208 Mass. 607. (3) So 
long as his manner of conducting his 
business does not offend public mor- 
als and work an injury to the public, 
it is his constitutional right to pur- 
sue, on terms equal to that allowed 
to others in like business, even though 
his methods may have a tendency to 
draw trade to him, to the detriment 
of competitors. Montgomery vy. Kel- 
ly, 38 So. 67, 142 Ala. 552, 110 Am.S.R. 
43, 70 L.R.A. 209; Ex p. Holland, 82 
P. 429, 147 Cal. 763, 2 L.R.A.N.S. 588; 
Denver v. Frueauff, 88 P. 389, 39 Colo. 
20, 7 l.R.A.N.S. 1131, 12) AnniCas. 
521; Winston vy. Beeson, 47 S.E. 457, 135 
N.C. 271, 284, 65 L.R.A. 167 [foll Win- 
ston v. Hudson, 44 S.H. 10238, 185 N. 
C. 286]; State v. Dalton, 46 A. 234, 
22 R.I. 77, 84 Am.S.R. 818, 48 L.R.A. 
775; Young v. Com., 45 S.E. 327, 101 
Va. 858. (4) The scheme of giving 
trading stamps with sales of goods 
is not unlawful, as demoralizing to 
legitimate business. State v. Dodge, 
56 A. 983; 76 Vt. 197. (5) It may be 
that the trading stamp business tends 
to demoralize trade. It may be that 
people in moderate or straitened cir- 
cumstances are prone to purchase be- 
yond their means by the incitement 
of a gift after a stated amount has 
been expended. The farmer who at- 
tends an auction sale is often dis- 
posed to buy what he does not need, 
led along by the competition in the 
bidding or by the fact that time is 
allowed on the purchase. If a grocer 
of the city of Rochester should ‘re- 
duce the price of flour or coffee be- 
low cost it might tend to the de- 
moralization of the grocery trade in 
that city and would certainly be exas- 
perating to his competitors. These 
slight derelictions may be imprudent, 
but they are not the subject of legis- 
lative control. It is fundamental that 
the widest scope is accorded to the 
individual in the prosecution of his 
business, if only that business be 
lawful and be conducted in a lawful 
manner. People v. Zimmerman, 92 N. 
Y.S. 497, 102 App.Div. 103. See also 
infra § 6. 

33. Md.—State v. Caspare, 80 A. 
606, 115 Md. 7; State v. Hawkins, 51 
A. 850, 95 Md. 133, 93 Am.S.R. 328. 


Minn.—State v. Sperry, ete., Co., 
126 N.W. 120, 110 Minn. 378, 30 L.R.A. 
N.S. 966. 


N.H.—State v. Ramseyer, 58 A. 958, 
73.N.He 31. 


N.Y.—People v. Dycker, 76 N.Y.S. 
111, 72 App.Div. 308. 


R.I.—State v. Dalton, 46 A. 234, 22 
RI. 77, 84 Am.S.R. 818, 48 L.R.A. 
Tt. 


Vt.—State v. Dodge, 56 A. 983, 76 
Wte 197s 


Va.—Young v. Com., 45 S.E. 327, 101 
Va. 853. 


[a] ®hird person in such case acts 
as agent of the merchant. People v. 
Dycker, 76 N.Y.S. 111, 72 App.Div. 
308. 
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able in money or goods at the purchaser’s own op- 
tion, has been declared to be unconstitutional for 
the further reason that it created a preferential 
class,?4 and also that it violates the guaranty of 
liberty to pursue one’s legitimate calling.*® While 
the supreme court of the United States has sus- 
tained the validity of state laws imposing prohibi- 
tive restrictions on the use of trading stamps or pre- 
mium tokens,?* and has held that such laws do not 
violate the federal constitution,?? the state courts 
in some jurisdictions nevertheless continue to ad- 
here to their former holdings that such statutes are 
in violation of the state constitutions.*® It has been 
held that a statute forbidding the issuance of trad- 
ing stamps redeemable by anyone other than the 
seller would be unconstitutional.®® 


[§ 6] B. Police Power.*® Although the federal 
supreme court‘! and the courts of a few other ju- 
risdictions?? have held that laws regulatory of trad- 
ing stamp and other premium schemes are within 
the police power statutes and ordinances of this kind 


34. People v. Zimmerman, 92 N.Y. 
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R.I. 77, 84 Am.S.R. 818 (where the 
court expressly limits its decision to 


[§§ 5-8 


in most jurisdictions have been declared to be in- 
valid as not being a proper exercise of the police 
power.‘ Such legislation it has been held does not 
look to, or in any manner concern, the public health ;** 
nor does it look to,or tend to- promote, the public 
safety ;4® nor does it in any manner relate to, or tend 
to promote, public morals;** nor ean such legisla- 
tion, it seems, be upheld as a valid exercise of the 
legislative power to enact what shall amount to a 
crime.** 


[§ 7] C. Construction. General rules governing 
the construction.and operation of statutes*® and 
ordinances*® apply in determining the operation and 
effect of statutes and regulating the issue of trad- 
ing stamps or profit sharing coupons.®° 


[§ 8] D. Licenses and Taxes®'—1. Stamp Com- 
panies and Dealers—a. In General. In accordance 
with the general rule’? a license tax on trading stamp 
companies or persons dealing in trading stamps for 
the privilege of carrying on the business of.selling 
stamps to merchants may be imposed by the state>? 


315, 169 Wis. 562. (2) Under a statute 
making it an offense for one within 


S. 497, 102 App.Div. 103. ; 


35. Kanne v. Segerstrom Pian 
Mfg. Co., 137 N.W. 170, 118 Minn. 483, 
41 L.R.A.N.S. 1041. See generally 
Constitutional Law § 460. : 


36. See infra §§ 6, 11. 
37. See infra §§ 6, 11. 
38. See infra §§ 6, 11. 


39. In re Opinion of the Justices, 
115 N.E. 978, 226 Mass. 613. 


40. Cross references: 


Gift enterprises not involving element 
of chance as within police power 
see Constitutional Law § 428 text 
and note 32. 


Imposition of prohibitory license fees 
or taxes as within police power see 
infra § 11. 


Police power generally see Constitu- 
tional Law §§ 412-443. 


41. See infra § 11. 


42, Wilder v. Quebec, 25 Que.Su- 
per. 128. 


43. Cal.—Ex p. Drexel, 82 P. 429, 
147 Cals 763; 2. LAR-A-N.S. 588. [cit 
Peo. v. Beer, County Ct. of Teller 
County, (Colo.), May, 1905, and foll 
Ex p. West, 82 P. 434, 147 Cal. 774]; 
Ex p. Holland, 82 P. 429, 147 Cal. 
763, 2 L.R.A.N.S. 588; People v. Ross, 
Super. Ct. of Sacramento County, 
Nov., 1902. 


Colo.—Denver v. Frueauff, 88 P. 
389, 39 Colo. 20, 7 L.R.A.N.S. 1131, 
12 Ann.Cas. 521. 


Md.—State v. Caspare, 80 A. 606, 
115 Md. 7; State v. Hawkins, 51 A. 
850, 95 Md. 133, 98 Am.S.R. 328. 


Minn.—State v. Sperry, etc., Co., 
126 N.W. 120, 110 Minn. 378, 30 L.R. 
A.N.S. 966. 


N.H.—State v. Ramseyer, 58 A. 958, 
Tip Nebel sok. 


N.Y.—People v. Gillson, 17 N.E. 
343, 109 N.Y. 389, 4 Am.S.R. 465; Peo. 
v. Zimmerman, 92 N.Y.S. 497, 102 App. 
Div. 108; People v. Dycker, 76 N.Y.S. 
111, 72 App.Div. 308. 


vVt.—State v. Dodge, 56 A. 983, 76 
Vt. 197. 


Va.—Young vy. Com., 
101 Va. 853. 


See State v. Dalton, 46 A. 234, 22 


45 S.E. 327, 


the case of the merchant giving pre- 
miums, and declines to say that the 
legislature may not prohibit the busi- 
ness of trading stamp companies). 


44. People v. Gillson, 17 N.E. 343, 
109 N.Y. 389, 4 Am.S.R. 465; State 
v. Dalton, 46 A. 234, 22 R.I. 77, 84 
Am.S.R. 818, 48 L.R.A.775; 57 Centr. 
L.J. p 421; and cases supra note 43. 


45. Long v. State, 22 A. 4, 74 Md. 
565, 28 Am.S.R. 268, 12 L.R.A. 425; 
State v. Dalton, 46 A. 234, 22 RI. 
77, 84 Am.S.R. 818, 48 L.R.A. 775; 57 
Centr.L.J. p 421; and cases supra 
note 43. 


[a] Protection from fraud.—Such 
statutes cannot be sustained on the 
ground that they are proper as pro- 
tecting the holders of trading stamps 
from the fraud of those who issued 
them. Ex p.. Drexel, 82 P. 429, 147 
Cal. 7638, 2 L.R.A.N.S. 588 [foll Ex p. 
West, 82 P. 434, 147 Cal. 774]; Ex p. 
Holland, 82 P. 429, 147 Cal. 763, 2 L. 
R.A.N.S. 588. 


46. State v. Dalton, 46 A. 234, 22 
R.I. 77, 84 Am.S.R. 818, 48 L.R.A. 775. 
See also cases supra note 43. 


47. People v. Gillson, 17 N.E. 343, 
109 N.Y. 889, 4 Am.S.R. 465. 


48. See Statutes §§ 563-655. 


49. See Municipal Corporations §§ 
901-919. 


50. See cases infra this note, 


[a] Particular statutes construed. 
—(1) Where a trading stamp com- 
pany, which sold stamps to merchants 
who gave them away to purchasers, 
undertook to redeem, at their marked 
cash value, the stamps which were 
marked redeemable by the party is- 
suing, there was no violation of St. 
(1917) § 1747m, prohibiting the use 
of trading stamps except that any 
manufacturer or dealer may issue 
any slip, ticket, or check which shall 
bear on its face a stated value and 
be redeemable only by the party issu- 
ing the same, where the merchants 
who also made redemptions deposited 
with the trading stamp company 
funds sufficient for redemption of all 
stamps bought, for the bookkeeping 
entailed by the redemption would be 
considerable, and what one may do 
himself he may do through an agent. 
Sperry, etc., Co. v. Weigle, 173 N.W. 


the state to issue trading stamps re- 
deemable in merchandise, but pro- 
viding that any manufacturer may 
issue coupons redeemable in cash by 
the firm issuing the same, a manu- 
facturer within or without the state 
is authorized to place such profit- 
sharing coupons within any original 
package, and it is immaterial that 
such package is not sold directly to 
the ultimate consumer. State v. Wei- 
gle, 168 N.W. 385, 168 Wis. 19. (3). 
When a nonresident manufacturer is- 
suing profit-sharing coupons to per- 
sons other than the original pur- 
chaser, as to whom the transaction is 
not interstate commerce, provides in 
the coupons for their redemption by 
a corporation engaged in the trading 
stamp business, such corporation is 
an independent contractor, rather 
than an agent, and the issuing of 
such coupons is in violation of a 
statute, requiring redemption by the 
person issuing them. State v. Wei- 
gle, supra. (4) The provision of a 
statute that a profit-sharing coupon 
shall have “a stated cash value” is 
not violated where the coupon des- 
ignates the amount of the sale, and 
states the redemption allowance as 
a certain percentage thereof. State v. 
Weigle, supra. (5) A retail dealer 
who, on sales by him of goods, passes 
on to the purchasers coupons whereby 
the manufacturer or wholesale mer- 
chant from whom the retail dealer 
purchased the goods and received 
the coupons promises that, on pres- 
entation by 8s user of the goods to 
the agent of the manufacturer or 
wholesale merchant of a certain num- 
ber of the coupons, such agent will 
give in exchange certain other goods, 
does not “issue trading stamps” 
within the meaning of Trading 
Stamps Act (1901) § 8. Cantlon v. 
Moran & Cato, Proprietary, Ltd., 
[1914] Vict.L. 141, 35 Austr.L.T. 132 
[rev 18 Austr.C.L.R. 578]. 


51. Failure to obtain license as of- 
fense see Licenses §§ 151-163. 


52. See Licenses §§ 10-31. 


58. Ind.—Sperry, etc. y. State, 122 
N.E. 584, 188 Ind. 178. 


La.—State v. Underwood, 71 So. 
518, 189 La. 288. See State v. Mer- 
Mt Trading Co., 38 So. 443, 114 

a. 5 


For later cases, developments and changes in the law see Annotations, same title and section number. 


’ Li fe 


§§ 8-11] 


or, provided the ordinance is within the scope of the 
power delegated,®* by a municipality.®* 
must be reasonable,®® and must not infringe the con- 
stitutional rights and privileges of the company 


taxed or licensed.>* 


[§ 9] b. Amount of Tax. Although there is some 
contrary authority,®® the general rule is that, if the 
tax is so excessive as to be oppressive®® or to in- 
dicate an intention to prohibit the use of trading 
stamps in retail trade,®° the law will be declared 


invalid. 


Md.—State v. J. M. Seney Co., 107 
A. 189, 184 Md. 437. 


N.D.—Olson v. Ross, 167 N.W. 385, 
39 N.D. 372. 


W.Va.—Sperry & Hutchinson Co. v. 
Melton, 71 S.E. 19, 69 W.Va. 124, 34 L. 
R.A.N.S. 433. 


[a] Thus the license charge re- 
quired by Acts (1916) c 704, of deal- 
ers in trading stamps, is not void be- 
cause it is not made applicable to 
the use of trading stamps redeema- 
ble in cash as well as those redeem- 
able in merchandise, there being a 
legislative basis for the classification. 
State v. J. M. Seney Co., 107 A. 189, 
134 Md. 437. 


[b] “Though the business may 
not be within the police power, the 
state unquestionably has the right 
to tax it justly.” Sperry, etc., Co. v. 
Melton, 71 S.E. 19, 69 W.Va. 124, 34 
L.R.A.N.S. 433. 


[c] Graduation of taxes.—(1) The 
general assembly, by Act (1904) No. 
47, divided trading stamp companies 
and dealers issuing stamps to mer- 
chants or dealers into three classes. 
By that act, where the gross annual 
receipts are more than two hundred 
thousand dollars, the license is fixed 
at ten thousand dollars; where the 
gross annual receipts are one hundred 
and fifty thousand dollars or more, 
and less than two hundred thousand 
doilars, the license is fixed at seven 
thousand five hundred dollars; where 
the gross annual receipts are one hun- 
dred thousand dollars or less, the li- 
cense is fixed at five thousand dol- 
lars. It cannot be said, therefore, 
that there was no graduation of the 
licenses for corporations or parties 
engaged in that business. State v. 
Merchants’ Trading Co., 38 So. 443, 
114 La. 529. (2) The defense made 
by defendant, a trading stamp com- 
pany, to the payment of a license tax 
on its business, that the statute im- 
posing the license was unconstitution- 
al because licenses on that business 
were not graduated as required by 
Const. (1898) art. 229, is not well 
grounded. They were in fact gradu- 
ated. State v. Merchants’ Trading 
Co., supra. 


54. Humes v. Little Rock, 138 F. 
929; Winston v. Beeson, 47 S.E. 457, 
135 N.C. 271, 65 L.R.A. 167 [foll Win- 
ston v. Hudson, 47 S.E. 1023, 135 N. 
C. 286]. See also Licenses § 18. 


[a] Municipal charter authorizing 
imposition of license taxes on gift 
enterprises and lotteries has been 
held not to warrant the imposition of 
such a tax on the issuing and selling 
of trading stamps. Winston v. Bee- 
son, 47 S.B. 457, 135 N.C. 271, 65 L.R. 
A. 167 [foll Winston v. Hudson, 47 
S.E. 1023, 185 N.C. 286]; Internation- 
al Trading Stamp Co. v. Memphis, 47 
S.W. 136, 101 Tenn. 181. 


55. Ex p. Hutchinson, 137 F. 950; 
Ex p. Hutchinson, 137 F. 949; Humes 
v. Ht. Smith, 93 F. 857 [dism 21 S. 
Ct. 917, 45 L.Ed. 1257]; Gamble v. 
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The tax 


[§ 10] c. Construction. 
ing to the construction and operation of ordinances 
and statutes requiring a license or imposing a license 
tax,®! apply in determining the operation and effect 
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The general rules, relat- 


of an act or ordinance requiring a license or im- 


to merchants.®? 


posing a license tax for the purpose of selling stamps 


[§ 11] 2. Merchants Using Stamps. Although the 
power to impose a license fee or tax on merchants 
who give trading stamps in connection with their 


business was generally denied in the earlier state®* 


Montgomery, 39 So. 353, 147 Ala. 682; 
Sharpe v. City of Lexington, 221 S. 
W. 214, 188 Ky. 92; Sperry, etc., Co. 
v. Owensboro, 151 S.W. 932, 151 Ky. 
oe 373. See Licenses 


56. Humes y. Little Rock, 138 F. 
929; In re Hutchinson, 137 F. 949. 
See also Licenses §§ 36, 41-46. 


[a] Ordinance held reasonable.— 
An ordinance, imposing a license tax 
of four hundred dollars on merchants 
issuing trading stamps, is not shown 
to be Unreasonable by proof which 
does not show how many of the 
stamps have been redeemed, and 
which shows that they are only re- 
deemed after a buyer of goods has 
preserved the stamps to the amount 
of five hundred dollars, it being pre- 
sumed that the ordinance is reasona- 
ble until the contrary appears on its 
face or is shown by evidence. Gam- 
ble v. Montgomery, 39 So. 353, 147 
Ala. 682. 


Amount see infra § 9. 


57. Humes v. Little Rock, 138 F. 
929; Ex p. Hutchinson, 137.F. 950; 
Ex p. Hutchinson, 137 F. 949; Sperry, 
ete., Co. v. State, 122 N.E. 584, 188 
Ind. 178. See also Licenses §§ 48-64. 


[a] Thus a statute, providing for 
licensing only such corporations as 
are organized for the purpose of re- 
deeming trading stamps in cash or 
merchandise not manufactured by 
them and individuals so engaged, but 
not applying to other corporations 
and persons, is repugnant to the equal 
protection of the laws clause of U. S. 
Const. Amendm. 14, and Ind. Const. 
art 1 § 23. Sperry, etc., Co. v. State, 
122 N.E. 584, 188 Ind. 173. ; 


[b] Uniformity of taxation.—A 
city ordinance, imposing on persons 
engaged in the business of furnishing 
trading stamps to merchants to be 
distributed among their customers for 
use in the purchase of other merchan- 
dise a larger tax than that imposed 
on merchants carrying on an ordi- 
nary mercantile business, is not vio- 
lative of the constitutional provision 
requiring uniformity of taxation. 
Gamble v. Montgomery, 39 So. 353, 
147 Ala. 682. 


58. Humes v. Ft. Smith, 93 F. 857 
[dism 2% S’Ct. 917, °45 L.Wd.. 1257]; 
State v. Wilson, (Kan.) 168 P. 679. 


‘59, In re Hutchinson, 137 F. 949. 
See also Licenses § 387. 


60. Cottrell v. Sperry, etc., Co., 227 
F. 256; Ex p. Hutchinson, 137 F. 949; 
Sperry, ete., Co. v. Owensboro, 151 S. 
W. 932, 151 Ky. 389, Ann.Cas.1915A 
373. See also cases supra § 8. 


Amount as imputing intention to 
prohibit business see Licenses § 42 
note 53 [c]. 

61. See Licenses § 66. 

62. State v. Wilson, 168 P. 679, 101 
Kan. 789; Gold Trading Stamp Co. v. 


Commonwealth, 5 S.W.(2d) 910, 224 
Ky. 186; Sharpe v. City of Lexington, 


221 S.W. 214, 188 Ky. 92; Com. vy. 
Gibson Co., 101 S.W. 385, 125 Ky. 440, 
31 Ky.L. 51; State v. Underwood, 71 
So. 513, 139 La. 288; Olson v. Ross, 
167 N.W. 385, 39 N.D. 372. 


[a] Particular statutes and ordi- 
nances.—(1) Trading stamps supplied 
by a stamp company to a retail mer- 
chant under agreement on his part to 
offer them to cash customers as a dis- 
count are to be regarded as used ‘‘in, 
with, or for’ the sale of goods with- 
in L. (1917) c¢ 331 § 1, requiring pay- 
ment of a license tax by anyone fur- 
nishing stamps to be used in that 
manner. State v. Wilson, 168 P. 679, 
101 Kan. 789. (2) The manager of an 
association of merchants, which asso- 
ciation issued trading stamps, selling 
to its members, the manager receiv- 
ing the balance left after deducting 
from the member’s payments all the 
expenses and an amount set aside for 
reserve fund, is engaged in the “busi- 
ness of selling trading stamps,” and 
liable for the tax imposed by munici- 
pality, the association and not the in- 
dividual merchants issuing the 
stamps. Sharpe v. City of Lexington, 
221 S.W. 214, 188 Ky. 92. (3) A per- 
son distributing gratuitously to all 
comers, and bartering with all comers, 
for coupons exchangeable for premi- 
ums, is engaged in issuing trading 
stamps within Act (1904) No. 47, 
amending and reénacting Act (1898) 
No. 171 § 15, and is liable for license 
tax thereby imposed. State v. Under- 
wood, 71 So. 513, 139 La. 288. (4) The 
North Dakota Trading Stamp Act -(L. 
[1917] ec 238), requiring a license for 
use of trading stamps, relates only to 
trading stamps redeemable in goods, 
wares, and merchandise, and: does not 
prohibit or regulate the sale of trad- 
ing stamps redeemable only in cash. 
Cer v. Ross, 167 N.W. 385, 39 N.D. 
372. 


63. Cal.—Ex p. 
916, 126 Cal. 429. 


Ga.—Hewin v. Atlanta, 49 S.E. 765, 
121 Ga. 723, 67 L.R.A. 795. 


Ky.—Com. v. Gibson Co., 101 S.W. 
385, 125 Ky. 440, 31 Ky.L. 51. 


Mass.—O’Keeffe v. Somerville, 76 N. 
rete 190 Mass. 110, 112 Am.S.R. 


Tenn.—International Trading Stamp 


McKenna, 58 P. 


Co. v. Memphis, 47 S.W. 136, 101 
Tenn. 181. 
Utah.—State v. Holtgreve, 


200 P. 
894, 58 Utah 563, 26 A.L.R. 696. 


See also cases infra notes 65-69, 


[a] Company conducting general 
mercantile business, that gave to the 
purchaser of its goods who paid cash 
a check representing four per cent of 
his purchase, which could be ex- 
changed for articles in the store or 
for cash, was held not to be a trad- 
ing stamp company. Com. v. Gibson 
Co., 101 S.W. 385, 125 Ky. 440, 31 Ky. 
L. 51 (construing St. [1903] 8 4224, 
providing for a license tax on such 
companies). 
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and inferior federal court®* decisions, on the ground 
that laws imposing such fees or taxes abridged con- 
stitutional rights and privileges,®* constituted double 
taxation,®°® taxed something which is not a taxable 
business®? or commodity,** and were wholly ultra 
vires and enacted under no authority delegated to 
the municipality from the state,®® nevertheless, in 
a few jurisdictions the right to impose such fees or 
taxes was recognized,“® provided the amount of the 
tax was not so excessive as to indicate a purpose to 


prohibit the use of such stamps.’* 


of trading stamps redeemable in cash does not con- 
stitute the giving of a premium or bonus within the 
meaning of a statute requiring a license in such 


cases.?? 


Holding of United States supreme court and its 
The supreme court of the United States, 


effect. 


64. Humes v. Little Rock, 138 F. 
929; Ex p. Hutchinson, 137 F. 950; 
Ex p. Hutchinson, 137 F. 949. 


65. Van Deman & Lewis Co. v. 
Rast, 214 F. 827; Little v. Tanner, 
208 EF. 605; Ex p. Hutchinson, 137 F. 
950; Ex p. Hutchinson, 137 F. 949 
[dism 21 S.Ct. 917, 45 L.Hd. 1257]; 
City Council of Montgomery v. Kelly, 
38 So. 67, 142 Ala. 552, 70 L.R.A. 209; 
Ex p. McKenna, 58 P. 916, 126 Cal. 
429; Peo. v. Ross, Super. Ct. of Sacra- 
mento County, Nov., 1902; Hewin v. 
Atianta, 49 S.E. 765, 121 Ga. 723, 67 
DARA. 795. 


Constitutionality of statutes or or- 
dinances imposing’ license taxes gen- 
erally see Licenses § 48. 


66. Montgomery v. Kelly, 38 So. 
67, 142 Ala. 552, 110 Am.S.R. 43, 70 
L.R.A. 209; Hewin v. Atlanta, 49 S.H. 
765, 121 Ga. 723, 67 L.R.A. 795. 


License tax as double taxation gen- 
erally see Licenses § 62. 


67. Hewin v. Atlanta, 49 S.E. 765, 
121 Ga. 723, 67 L.R.A. 795. 


[a] Word “business” 
mercial or legal sense means some- 
thing done or carried on for a live- 
lihood, profit, or the like. Hewin v. 
Atlanta, 49 S.E. 765, 121 Ga. 723, 67 
L.R.A. 795. 


“Business” see 9 C.J. p 1101. 


68. O’Keeffe v. Somerville, 76 N.E. 
457, 190 Mass. 110, 112 Am.S.R. 316. 


{a] Thus, under St. (1904) p 476 
ec 403 § 1, providing that every per- 
son, etc., selling, giving, or delivering 
trading stamps, in connection with a 
sale of articles, entitling the holders 
to receive articles other than those so 
sold, shall. pay an excise tax for car- 
rying on such business, it was held 
that the right to conduct the business 
in the manner described in § 1 is not 
a commodity within the meaning of 
the constitution. O’Keeffe v. Somer- 
Wille, 76 N.E. 457, 190 Mass. 110, 112 
Am.S.R. 316. 


69. Humes v. Little Rock, 138 F. 
929; Hewin v. Atlanta, 49 S.H. 765, 
121 Ga. 723, 67 L.R.A. 795; Interna- 
tional Trading Stamp Co. v. Memphis, 
47 S.W. 136, 101 Tenn. 181. 


[a] Thus, in Sandels & H. Ark. 
Dig. § 5182, authorizing cities to 
tax, license, and suppress certain oc- 
cupations named, among them “gift 
enterprises,” such terms mean 
schemes for the distribution of prop- 
erty into which some element of 
chance enters, and the statute does 
not confer power on a city to impose 
a license tax on the occupation of 


in a com- 
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that the use of 


The furnishing 


a il al 


on March 6, 1916, in a series of unanimous opinions, 
upheld statutes quite similar to those which had been 
generally condemned;** it being held that the stat-. 
utes did not impair the obligation of contracts,** and 
did not deny equal~protection -of the laws*’® or due 
process of law.7® It was also held that the statutes 
were enacted under a proper exercise of the police 
power,’? and that the decision of a legislative body 


trading stamps is harmful to the 


publie is not subject to judicial review.’® The fact 
that the tax is prohibitive was held not to affect the 
validity of the statutes;7® nor is it material wheth- 
er the stamps are prepared or redeemed by the mer- 
chant or by » third person.8° These decisions being 
conclusive as far as concerns any of the guaranties of 


the constitution of the United States,*+ some later 


selling trading stamps to merchants, 
which are given by them to cash cus- 
tomers as a premium, and redeemed 
by the seller in merchandise at their 
face value in whatever sums’present- 
ed by such customers. Humes v. Lit- 
tle Rock, 138 F. 929. 


70+ Sperry, etc., Co. v. City of Ta- 
coma, 122 P. 1060, 68 Wash. 254, L.R. 
A.1915B 241; Oilure Mfg. Co. v. Pid- 
dueck-Ross Co., 80 P. 276, 38 Wash. 
137; Fleetwood v. Read, 58 P. 665, 21 
Wash. 547, 47 L.R.A. 205. See also 
cases infra note 71. 


[a] No interference with inter- 
state commerce.—A city ordinance 
making it unlawful for any person 
to sell goods and merchandise by sell- 
ing trading stamps to merchants, 
without first procuring a license and 
paying six hundred dollars, and_re- 
quiring the merchant using trading 
stamps to procure a license and pay 
one hundred dollars, was not void as 
an interference with interstate com- 
merce, as applied to a nonresident 
corporation soliciting by an agent 
business for a business man, a resi- 
dent of the state. Oilure Mfg. Co. v. 
cares een aet Co., 80 P. 276, 38 Wash. 


71. Sperry, etc., Co. v. Tacoma, 190 
F. 682; In re Hutchinson, 137 F. 949. 
See also Licenses § 36. 


72. State v. Sperry, etc., Co., 179 
P. 460, 55 Mont. 555; State v. Lutey 
Bros., 179 P..457, 55 Mont. 545. 


73. Pitney v. State, 36 S.Ct. 385, 
240 U.S. 387, 60 L.Ed. 703 [aff 140 P. 
918, 79 Wash. 608 (overr Leonard v. 
Bassindale, 89 P. 879, 46 Wash. 301)]; 
Tanner v. Little, 36 S.Ct. 379, 240 U. 
S. 369, 60 L.Ed. 691 [rev 208 F. 605]; 
Rast v. Van Deman & Léwis Co., 36 
S.Ct. 370, 240 U.S. 342, 60 L.Ed. 679, 
L.R.A.1917A 421, Ann.Cas.1917B 455 
[rev 214 B, 827]. 


74 Pitney v. State, 86 S.Ct. 385, 
240 U.S. 387, 60 L.Ed. 703; Tanner v. 
Little, 36 S.Ct. 379, 240 U.S.. 369, 60 
L.Ed. 691; Rast v. Van Deman & Lew- 
is Co., 36 S.Ct. 370, 240 U.S. 842, 60 
L.Ed. 679, L.R.A.1917A 421, Ann.Cas. 
1917B 455. 


75. Pitney v. State, 36 S.Ct. 385, 
240 U.S. 387, 60 L.Ed. 703; Tanner v. 
Little, 36 S.Ct. 379, 240 U.S. 369, 60 
L.Ed. 691; Rast v. Van Deman & 
Lewis Co., 36 S.Ct. 370, 240 U.S. 342, 
60 L.Ed. 679, L.R.A.1917A 421, Ann. 
Cas.1917B 455. 


76. Pitney v. State, 36 S.Ct. 385, 
240 U.S. 387, 60 L.Hd. 703; Tanner v. 
Little, 36 S.Ct. 379, 240 U.S. 369, 60 
L.Ed. 691; Rast v. Van Deman & Lew- 


state decisions have held that such statutes are not 
violative of state constitutions,§? even though the 


t 


is Co., 36 S.Ct. 370, 240 U.S. 342, 60 
L.Ed. 679, L.R.A.1917A 421, Ann.Cas. 
1917B 455. 


77. Tanner v. Little, 36 S.Ct. 379, 
240 U.S. 369, 60 L.Ed. 691; Rast v. 
Van Deman & Lewis Co., 36 S.Ct. 370, 
240 U.S. 342, 60 L.Ed. 679, L.R.A.1917A 
aa Ann.Cas.1917B 455 [rev 214 F. 


78. Pitney v. State, 36 S.Ct. 385, 
240 U.S. 387, 60 L.Ed. 703; Tanner v. 
Little, 36 S.Ct. 379, 240 U.S. 369, 60 
L.Ed. 691 [rev 208 F. 605]; Rast v. 
Van Deman & Lewis Co., 36 S.Ct. 370, 
240 U.S. 342, 60 L.Ed. 679, L.R.A. 
adie Pee: Ann.Cas.1917B 455 [rev 214 


79. Tanner v. Little, 36 S.Ct. 379, 
240 U.S. 369, 60 L.Ed. 691 [rev 208 F. 
605]; Rast v. Van Deman & Lewis 
Co., 36 S.Ct. 370, 240 U.S. 342, 60 L.Ed. 
679, L.R.A.1917A 421, Ann.Cas.1917B 
455 [rev 214 F. 827]. 


80. Pitney v. State, 36 S.Ct. 385, 
240 U.S. 387, 60 L.Ed. 703; Tanner vy. 
Little, 36 S.Ct. 379, 240 U.S. 369, 60 
L.Ed. 691 [rev 208 F. 605]. 


81. Sperry, etc., Co. v. State, 122 
N.E. 584, 188 Ind. 173; State v. Wil- 
son, 168 P. 679, 101 Kan. 789. 


Decisions of United States as prece- 
Ne a state courts see Courts §§ 


82. Sperry, etc., Co. v. State, 122 
N.E. 584, 188 Ind. 173; State v. Cros- 
by Bros. Mercantile Co., 176 P. 321, 
670, 103 Kan. 733, 896; State v. Wil- 
son, 168 P. 679, 101 Kan. 789; State v. 
J. M. Seney Co., 107 A. 189, 134 Md. 


. 


[a] Statute construed.—(1) <A 
trading stamp company or a trading 
coupon company not engaged in mer- 
cantile business, but which furnishes 
trading stamps or coupons and pre- 
scribes the method of their distribu- 
tion and redemption by merchants, 
not conforming to uses permitted by 
L. (1917) c¢ 3381, is engaged in busi- 
ness governed by the act. State v. 
Crosby Bros. Mercantile Co., 176 P. 
321, 670, 103 Kan. 7338, 896. (2) Under 
L, (1917) c¢ 331 § 1, imposing licenses 
on trading stamps furnished “in, with, 
or for” the sale of goods, but exempt- 
ing furnishing of stamps by a mer- 
chant redeemable at their face value 
in cash or merchandise from general 
stock of ‘said merchant,” the phrase 
“said merchant” refers to the dealer 
to whom stamps are furnished, and 
not the company furnishing them, 
stamps being redeemable by that 
company in cash or out of special 
stock used only for that purpose. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[§ 11 


~ §§ 11-13] 


4 ry I 
‘ 


license tax required is so large as to be practically 
} Other state courts have apparently 
not considered it incumbent on them to adopt the 


prohibitory.** 
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views expressed by the federal supreme court and 
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have held in accord with earlier decisions®* that such 
statutes are in conflict with the provisions of the 
state constitutions.®5 


IV. CONTRACT BETWEEN STAMP COMPANY AND SUBSCRIBER*¢ 


[§ 12] A. In General. 


stamps furnished to them.%$ 


The trading stamp com- 
pany usually enters into a special contract with the 
subscribers as to the title’’ and use of the trading 
Contracts restricting 
the use, disposal, and transfer of frading stamps,°® 
making them good only for redemption purposes,?? 
or making them nontransferable on their face,®! are 
valid and lawful contracts, and not contrary to 


publie policy.°? Where, however, stamps have been 


issued without limitation on the power of the hold- 


ers to transfer them, the trading 
may not, by a subsequent change 


with its customers, limit the transferable quality of 
such stamps as have passed to dealers and traders 


Beare v. Wilson, 168 P. 679, 101 Kan. 


83. State v. Wilson, supra; State 
v. J. M. Seney Co., 107 A. 189, 134 
Md. 437. 


84. See supra notes 63, 64. 


85. United Cigar Stores Co. v. 
Stewart, 87 S.E. 1034, 144 Ga. 724; 
State v. Lothrops-Farnham Co., Ine. 
(N.H.) 150 A. 551; State v. Holtgreve, 
200 P. 894, 58 Utah 563. 


86. Nature of plan or scheme see 
supra § 4. 
87. Sperry, etc., Co. v. Mechanics’ 


Clothing Co., 128 F. 800. See also in- 


fra text and note 94. 


88. Sperry, etc., Co. v. Mechanics’ 
Clothing Co., supra. 


[a] Forms of agreement to furnish 
stamps and stamp books to merchants 
see Sperry, etc., Co. v. Louis Weber 
& Co., 161 F. 219; Denver v. Frueauff, 
88 P. 389, 39 Colo. 20, 24, 7 L.R.A.N.S. 
1131, 12 Ann.Cas. 521; Peo. v. Dycker, 
76 N.Y.S. 111, 72 App.Div. 308, 310. 


89. Sperry, ete., Co. v. Mechanics’ 
Clothing Co., 135 F. 833; Sperry, etc., 
Co. v. Mechanies’ Clothing Co., 128 F. 
800. 


“The company, having created it 
and having created a value for it, may 
dispose of it on such terms as it sees 
fit. It may in the first instance re- 
strict the right to issue it for adver- 
tising purposes to such persons as it 
may select, and to such persons as 
are willing to pay for it. The public 
is entitled to receive it upon the 
terms offered, namely, that it is ex- 
changeable for goods.” Sperry, etc., 
Co. v. Mechanics’ Clothing Co., 135 F. 
833, 835. 


[a] “In nearly all, if not all, of 
these contracts. made by the trading 
stamp companies with their subscrib- 
ers, the right to use them as an ad- 
vertising medium is restricted to the 
subscriber.” Sperry, /»ete., Co. vs 
O’Neill-Adams Co., 185 F. 231, 234, 107 
C.C,.A. 337. 


90. Sperry, etc., Co. v. Temple, 137 
F. 992. See Sperry, etc., Co. v. Siegel, 
Cooper & Co., 225 Ill.App. 540. 


[a] Customer of merchant is ex- 
pressly offered only the right to re- 
deem the stamp, and impliedly the 
right to transfer it for redemption. 
Sperry, etc., Co. v. Mechanics’ Cloth- 
ing Co., 135 F. 833. 


stamp company 
of its contracts 


_ Injunction against reissue of trad- 
ing stamps which are functi officio 
see infra § 14. 


91. Sperry, etce., Co. v. Louis Web- 
er & Co., 161 F. 219. See Sperry, etc., 
Co. v. Siegel, Cooper & Co., 225 Ill. 
App. 540. 

{a] Their nontransferability is es- 
sential element of their value, both 
to complainant and its subscribers. 
Sperry, etc., Co. v. Louis Weber & Co., 
TEL RY 219; 


- 92. Sperry, etc., Co. v. Louis Weber 
& Co., supra; Sperry, etc., Co. v. Tem- 
ple, -137.B.. 992. 


[a] When honestly cohducted, the 
business of issuing trading stamps to 
merchants to be given to purchasers 
of small bills for cash, redeemable in 
articles of merchandise, etc., is not 
contrary to public policy. Sperry, 
ete., Co. v. Temple, 137 F. 992. 


93. Sperry, etc., Co. v. Hertzberg, 
60 A. 368, 69 N.J.Eq. 264. 


94, Sperry, ete., Co. v. Mechanics’ 
Clothing Co., 135 F. 8338. 


[a] Ownership of stamps.—By ex- 
tensive advertising, by promises to 
the public, by the exhibition of goods, 
by the circulating of books, like ex- 
hibit C, giving a general description 
of the business, the Sperry & Hutch- 
inson Company creates a demand for 
the trading stamp. By contract be- 
tween complainant and the merchant, 
the title to the stamp does not vest 
in the merchant who issues it, but re- 
mains in the company until it has 
been issued in regular course to a 
customer of the merchant. Sperry, 
ete., Co. v. Mechanics’ Clothing Co., 
135 EF. 833. 

95. Sperry, etc., Co. v. Mechanics’ 
Clothing Co., supra. 

96. Injunction to prevent breach 
of contract see infra § 15. 


97. See Contracts §§ 693-790. 


98. See Sperry, ete., Co. v. Siegel, 
Cooper & Co., 225 Ill.App. 540, 


[a] Anticipatory breach may re- 
sult from announcement of refusal 
to redeem. Sperry, ete., Co. v. Siegel, 
Cooper & Co., 225 Ill.App. 540. 


[b] Withholding payment due.— 
Where a trading stamp contract 
pound plaintiff to pay for stamps pur- 
chased during one month on or before 
the 15th of the succeeding month, and 
on Jan. 15, 1909, it was manifest that 
defendant had broken the contract 


-In the regular way.®3 
title to the stamp does not vest in the subscribing 
merchant who issues it, but remains in the trading 
stamp company until it has been issued in regular 
course of business;°* the stamp, once issued, repre- 
sents so much advertising furnished and paid for; 
it then is functus officio as a token of the sale and 
use of so much advertising.®® 


[§ 13] B. Breach of Contract.°* 
govern the right of action for damages resulting 
from breaches of contracts between the trading 
stamp companies and their subscribers,®® as well as 
the waiver of right to sue,®® the defenses available;* 


Under the usual contract, 


General rules®? 


and intended to continue doing so, 
plaintiff lost none of its rights to sue 
defendant for such breach by with- 
holding the installment due on Janu- 
ary 15 fer stamps purchased as secu- 
rity for damages it might expect to 
recover in such action. Sperry, etc., 
Co. v. O’Neill-Adams Co., 185 F. 231, 
107 C.C.A. 337. 


99. See Contracts § 764. 


[a] Thus, where, by reason of a 
temporary injunction, defendant was 
prevented from carrying out a part 
of a trading stamp contract with 
plaintiff, the fact that plaintiff after 
the issuance’ of the injunction con- 
tinued to buy stamps from defendant 
under the contract prior to the in- 
junction being made permanent did 
not waive defendant’s breach, which 
was continued on each succeeding day 
after the injunction was made perma- 
nent. Sperry, ete. Co. v. O’Neill- 
Adams Co., 185 F. 231, 107 C.C.A. 337. 


[b] Where stamps are nontrans- 
ferable, a third person cannot sue for 
breach of agreement to redeem. Sper- 
ry, ete., Co. v. Siegel, Cooper & Co., 
225 Ill.App. 540. 


[c] Mere possession of stamps 
confers no right to sue for breach of - 
contract to redeem, when there is a 
provision of ‘nontransferable”’ on 
the stamps. Sperry, etc., Co. v. Sie- 
gel, Cooper & Co., 225 Ill.App. 540. 


1. See Contracts §§ 792-800. 


[a] Thus, where a contract to fur- 
nish plaintiff with trading stamps to 
advertise its business provided that 
plaintiff should have the right to add 
at its own expense such advertising 
as it might desire in any stamp books 
or directories of the stamp company 
which were distributed from plain- 
tiff’s store, “such advertising not to 
be detrimental to the interests of the 
stamp company,” plaintiff was not 
precluded from suing defendant for 
breach of its contract arising out of 
its inability to carry out the same 
owing to a contract previously made 
with the S company, because certain 
advertisements put out by plaintiff 
after the making of the contract with 
defendant indicated the nature of its 
contract, from which the S company 
derived knowledge of a violation of 
its rights in the making of the con- 
tract between plaintiff and defendant, 
resulting in injunction proceedings. 
Sperry, etc., Co. v. O’Neill-Adams Co., 
185 F. 231, 107 C.C.A. 337. 
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evidence admissible,? instructions to jury,? and the | damages recoverable. 


[§ 14] A. In Favor of Stamp Company. While | 
there is authority that, where the obligation repre- 
sented by a trading stamp is, by the contract between 
the trading stamp company as the maker and the mer- 
chants who buy them from the maker, made assignable 
without limitation except as to the minimum quan- 
tity presented at one time after having been regu- 
larly issued by the merchants to their customers, 
the trading stamp company cannot, in the absence 
of special legislation in behalf of such business, 
prevent the use by a merchant not a customer of the 
company of such stamps as may have been given 
by the customers of the stamp company to dealers 


2. See Contracts §§ 960-975. 


[a] Evidence as to profits.—In an 
action for breach of contract to fur- 
nish trading stamps to a grocer, evi- 
dence of what percentage of the re- 
ceipts in the business was profit was 
admissible. as estimating the profits 
of the business. Gagnon v. Sperry. 
etc., Co., 92 N.E. 761, 206 Mass. 547. 


[b] Opinion evidence—A _ state- 
ment of a witness, in response to the 
question as to the effect of the dis- 
tribution of trading stamps on the 
trade in a store, that the business in- 
creased and that the number of recog- 
nized customers increased from sixty- 
five to one hundred and fifteen, and 
a statement, in response to the ques- 
tion as to the result observed in less- 
ening or increasing the number of 
customers after the stamps were ex- 
hausted, that the customers ceased 
on the ground that they did not care 
to trade at the store, and a greater 
part of the customers traded else- 
where, were admissible as statements 
of facts, and not as mere opinions of 
the witnesses. Gagnon v. Sperry, etc., 
Co., 92 N.E. 761, 206 Mass. 547. 


3. See Contracts §§ 1019-1031. 


[a] Matters included in charge 
already given.—Where, in an action 
for breach of contract to furnish 
trading stamps to a merchant, there 
was evidence that a writing was 
signed by the parties, and that subse- 
quently an agent of defendant took 
it away that he might print on the 
back a statement that plaintiff was to 
have exclusive right on a street, and 
the court submitted the issue whether 
it was understood that the contract 
as signed should become operative 
from the time of signing, irrespective 
of the time of the printing of the in- 
dorsement, under an instruction per- 
mitting the jury to find for plaintiff 
only if it was found that it was so 
understood, and the jury found for 
plaintiff, the refusal to charge that 
there was no evidence on which a 
jury could find that an exclusive con- 
tract in writing was made, or evi- 
dence on which the jury could find 
that a written contract was executed 
and delivered, etc., was proper. Gag- 
non v. Sperry, etc., Co., 92 N.E. 761, 
206 Mass. 547. 


4. See Damages §§ 76-80, 93, 113—- 
115, 125, 126, 136-148, 168-179, 225. 


{a] Measure of damages.—(1) 
Where, in an action for breach of a 
trading stamp contract, there was no 
proof from which an intelligent esti- 
mate of possible profits could be 
made, but it appeared that plaintiff 
had expended over twenty thousand 
dollars in providing machinery, space, 


ated 
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V. INJUNCTIONS® 


ete., for carrying on the work, the 
court properly limited plaintiff to a 
recovery of such expenses, and direct- 
ed a verdict for that amount. Sperry, 
ete., Co. v. O’Neill-Adams Co., 185 F. 
231; 107 C.C.AC 337." -@) Where. the 
business of a grocer, prior to his use 
of trading stamps, was small and 
largely on credit, while after he be- 
gan to use the stamps his trade great- 
ly increased, with a greater propor- 
tion..of cash sales, and the amount 
and nature of the business continued 
as long as he distributed stamps, and 
when he discontinued the distribu- 
tion thereof his sales rapidly changed 
in amount and kind to the condition 
in which they were before the con- 
tract for stamps, and the considera- 
tion held out by the stamp company 
to induce the grocer to contract for 
the stamps was that by distribution 
thereof his business would be more 
profitable, the jury could find, in the 
absence of*other satisfactory cause, 
that the increase in the sales was due 
to the distribution of stamps, and 
that the sudden fall was the natural 
and probable consequence of the 
breach of the contract, so that loss of 
profits could be recovered so far as 
the evidence showed loss of profits. 
Gagnon v. Sperry, etc., Co., 92 N.E. 
761, 206 Mass. 547. (3) In an action 
by a trading stamp broker against a 
soap company giving premium cou- 
pons for breach of contract by the 
soap company to issue transportation 
tickets for coupons, the measure of 
plaintiff's damages was the highest 
market value of tickets when he was 
entitled to receive them. Payne v. 
Lautz Bros. Co., 166 N.Y.S. 844. 


' 5. hs Magic cae see Injunctions 32 C. 
- Du. 


6 Sperry, etc., Co. v. Hertzberg, 
60 A. 868, 3738, 69 N.J.Eq. 264, 265 
(where complainant sought to re- 
strain defendant from using in his 
business “or giving to persons who 
may trade or deal with him, any of 


the complainant’s trading stamps 
. +» »« @&xcept such trading stamps 
as said defendant may lawfully obtain 


from the complainant, or use in his 
business with its consent, and except 
such trading stamps as may have 
been given by the customers of the 
complainant to dealers and traders 
with them in pursuance of the con- 
tract of complainant with such cus- 
tomers’’). 


“Men who devise novel schemes of 
transacting business in order to make 
money cannot have the courts create 
novel rules of law for the protection 
of such schemes.” Sperry, etec., Co. 
v. Hertzberg, supra. 


[a] Court of chancery has no ju- 


[§§ 13-14 


~~ 


and traders with them in pursuance of the contract 
of the company with its customers, although such 
use by the merchant be injurious to the business 
of the trading stamp company;® the general rule 
is that, in the exercise of their jurisdiction with 
regard to unfair trade and fraudulent business 
methods,’ courts of equity will, on a proper show- 
ing made by a trading stamp company, grant an 
injunction to restrain the improper use of the com- 
pany’s stamps by third persons,’ or to restrain a 
third person from fraudulent interference with the 
trading stamp company’s business,® such as inter- 
fering with complainant’s contracts with subserib- 


risdiction to issue a preliminary in- 
junction where complainant rests his 
ease on a rule of law, as distin- 
guished from a principle of equity, 
that is unsettled and doubtful; and 
hence, assuming it to be a doubtful 
legal proposition whether a trading 
stamp company is entitled to control 
the right of transfer attaching to 
stamps issued by it after they have 
passed to customers of merchants 
who have purchased them, in the ab- 
sence of limitation on the transfer- 
able character of the stamps, still a 
preliminary injunction cannot be is- 
sued to prevent a merchant from us- 
ing such stamps as may have been 
given by the customers of a trading 
stamp company to dealers and trad- 
ers with them in pursuance of the 
contract of the trading stamp com- 
pany with its customers, especially in 
the absence of allegation that defend- 
ant is not responsible for any amount 
of damages which complainant could 
recover against him in an action at 
law. Sperry, etc., Co. v. Hertzberg, 60 
A. 368, 69 N.J.Eq. 264. 


[b] There is no presumption that 
any particular scheme or plan of busi- 
ness, although lawful, is necessary, 
or even specifically advantageous, to 
the growth of commerce and the ad- 
vance of civilization, and hence the 
trading stamp business is not per se 
one which the courts must protect. 
Sperry, ete., Co. v. Hertzberg, 60 A. 
368, 69 N.J.Eq. 264. 


{e] Title retained by company.— 
Where the title to the paper on which 
the evidence of a transferable chose 
in action is imprinted by the owner 
of the paper and the maker of the in- 
strument is retained by the maker as 
in the case of trading stamps, such 
retention of title to the paper does 
not interfere with the use of the pa- 
per as the token or evidence of the 
chose in action, and cannot, in a court 
of equity, be asserted adversely to the 
interests of the holder of the chose. 
Sperry, ete., Co. v. Hertzberg, 60 A. 
368, 69 N.J.Eq. 264. 


7 See Injunctions § 209. 

8. Sperry, etc., Co. v. Asch, 145 F. 
659; Crown Stamp Co, v. Beal, 145 F. 
659; Sperry, etc., Co. v. Temple, 137 


F. 992; Sperry, etc., Co. v. Brady, 134 
a 691. See also cases infra notes» 9— 


9. Sperry, etc., Co. v. Louis Weber 
& Co., 161 F. 219; Sperry, etc., Co. v. 
Mechanics’ Clothing Co., 185 F. 833. 


[a]. Thus, defendants, having ob- 
tained quantities of such stamps, in 
part by purchase from merchants, 
and in part from customers of such 
merchants to whom they had been 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 14) 


ing merchants,!° by inducing the latter to sell stamps 
in violation of their contracts with the trading stamp 
An injunction will also be granted in 
a proper case to restrain a merchant, who is not a 
subscriber, from using the company’s trading stamps 
in connection with his business without the com- 
pany’s permission,!* including the reissuing of such 
stamps after they have become functi officio;1* to 
restrain a third person with knowledge of the neces- 


eompany.'? 


a 


TRADING STAMPS AND COUPONS 


stamp company 


sities of the course of the business from advertising 


regularly issued, gave them out to 
their own customers in such quanti- 
ties as they chose. They also adver- 
tised that they had special arrange- 
ments with complainant by which 
they were authorized to give double 
the usual number of stamps with pur- 
chases from their store, and offered 
to redeem any of complainant’s 
Stamps either in goods or in cash, 
whereas in fact they had no contract 
with complainant. It was held that 
such manner of advertising was a 
fraud on complainant, and entitled it 
to an injunction restraining the same, 
as well as the use of the stamps by 
defendants, in so far as they were ac- 
quired by purchase from merchants 
in violation of their contracts; and 
that as there was no way of distin- 
guishing between the stamps so ac- 
quired, and those obtained from cus- 
tomers of merchants-having contracts 
with complainant who issued them in 
accordance with the contract, the in- 
junction would be extended to all. 
Sperry, etc., Co. v. Mechanics’ Cloth- 
ing.Co., 128 F. 800. 


[b] It is essence of company’s 
business that its subscribers shall get 
the full benefit of its methods of ad- 
vertising and assistance. Sperry, etc., 
Co. v. Louis Weber & Co., 161 F. 219. 


10. Sperry, etc., Co. v. Louis Web- 
er & Co., supra; Sperry, etc., Co. v. 
Mechanics’ Clothing Co., 128 F. 800. 


11. “Sperry, —.ete.,.'Co.. v... Louis 
Weber & Co., 161 F. 219; Sperry, etc., 
Co. v. Mechanics’ Clothing Co., 128 F. 
800. 


[a]. Thus complainant company 
issued trading stamps, which it sold 
to merchants under a contract that 
they should be given out to custom- 
ers as a special discount for cash, one 
stamp for each ten cents worth of 
goods purchased. The contract pro- 
vided that the stamps when so issued 
would be redeemed by complainant in 
goods when presented in books ‘con- 
taining nine hundred and _ ninety 
stamps each, that they should only be 
given out in the manner prescribed, 
and that the property in and title to 
the stamps should remain in com- 
plainant. It also issued advertising 
books to the public, which did not 
give the terms of the contracts with 
merchants, or state the requirement 
- that the stamps must be presented in 
books, but represented that each 
stamp was redeemable, nor did the 
stamps show such condition on their 
face. It was held that the title to the 
stamps while they remained in the 
hands of the merchant was a limited 
one, and he acquired no right to dis- 
pose of them otherwise than accord- 
ing’ to the contract, and that com- 
plainant was entitled to an injunction 
to restrain a defendant from unlaw- 
fully interfering with its contracts 
by inducing merchants to sell _ the 
stamps in violation thereof, and by 
selling the stamps so purchased to 
other merchants having no contracts 
with complainant, defendant having 
full knowledge of the terms of such 
contracts. Sperry, etc., Co. v. Mechan- 
ics’ Clothing Co., 128 F. 800. 


12. Sperry, etc., Co. v. Asch, 145 


final hearing. 


F. 659; Crown Stamp Co. v. Beal, 145 
F 659; Sperry, etc., Co. v. Mechanics’ 
Clothing Co., 135 F. 833; Sperry, ete., 
Co. v. Brady, 134 F. 691; Sperry, etce., 
Co. v. Mechanics’ Clothing Co., 128 F. 


1015; Sperry, etc., Co. v. Mechanics’ 
Clothing Co., 128 F. 800. 

[a] Trading stamp represents 
somewhat complicated transaction, 


and, from its nature, there are neces- 
sary limitations on the modes in 
which it may be transferred. Sperry, 
etc., Co. v. Mechanics’ Clothing Co., 
3 EG}5) Hl ENe ee Sys 


[b] | Preliminary injunction (1) re- 
straining defendants from using trad- 
ing stamps issued by complainant, 
based on a finding that a portion of 
the stamps in defendant’s possession 
were obtained in fraud of complain- 
ant’s rights, will not be modified on 
application of defendants to permit 
them to use stamps acquired by them 
after its issuance in a different and 
lawful manner, where the question of 
their right to use stamps, even when 
so obtained, is in issue, and was ex- 
pressly reserved for determination on 
Sperry, ete. Co. v. 
Mechanics’ Clothing Co., 128 F. 1015. 
(2) Where allegations of a bill to en- 
join defendants from using complain- 
ants’ trading stamps that defendants 
were engaged in using such stamps in 
advertising their business without 
complainants’ permission were not 
denied by any of the answers filed, 
complainants were entitled to a pre- 
liminary injunction. Sperry, etc., Co. 
v. Brady, 134 F. 691. 


13. Sperry, etc., Co. v. Mechanics’ 
Clothing Co., 135 F. 8338. 


Stamp when functus officio see su- 
pra § 12. 


[a] Thus trading stamps sold toa 
merchant under a contract that they 
are to be issued to the merchant’s 
customers for cash purchases, and to 
be then redeemable at the stamp com- 
pany’s store, are, on such issue, good 
only for redemption purposes; hence 
a person collecting them from such 
customers with the intent to reissue 
them, and without having contracted 
with the stamp company allowing 
this to be done, may be restrained by 
injunction. Sperry, etc., Co. v. Tem- 
ple, 137 F. 992:-Sperry, ete., Co. v. 
Mechanics’ Clothing Co., 135 F. 833; 
Sperry, etc., Co. v. Mechanics’ Cloth- 
ing Co., 128 F. 800. 


14. Sperry, etc., Co. v. Temple, 137 
By 9925 


[a] Thus, (1) where defendant 
purchases complainant’s trading 
stamps, among others, for resale, and 
such purchases seriously interfere 
with complainant’s business in issu- 
ing such stamps for redemption in 
articles of merchandise, ete., com- 
plainant is entitled to an injunction 
prohibiting defendant from advertis- 
ing that he will purchase complain- 
ant’s stamps, and from selling stamps 
so purchased as articles of merchan- 


dise. Sperry, etc., Co. v. Temple, 137 
FE, 992. (2) Where defendant had 
been in complainant’s employment 


long enough to know that the neces- 
sities of complainant’s business in 
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that he will purchase the trading stamp company’s 
issued stamps, and from selling stamps so purchased 
by him~as articles of merchandise,'* or from pur- 
chasing and selling issued stamps of the trading 


to merchants who are not sub- 


seribers of the trading stamp company;?° or to re- 
strain a rival trading stamp company from pur- 
chasing partly filled books containing complain- 
ant’s trading stamps.1® 


On a proper showing on 


selling and redeeming trading stamps 
required that such stamps should not 
be dealt in by the public generally, 
he was not an innocent purchaser 
without notice in purchasing issued 
stamps for resale. Sperry, etc., Co. 
v. Temple, 137 F. 992. 


[b] By very nature of business, 
the stamps are not intended to be 
dealt with by the public generally, 
and are not transferable in the gen- 
eral and ordinary sense of the word. 
SR ete., Co. v. Temple, 137 F. 


_[c] Court “has power to restrain 
him from selling .them as articles of 
merchandise, and from advertising 
generally that he will purchase spe- 
cifically them, or stamps which would 
include them, as articles of merchan- 
dise. It should go to that extent, and 
protect the complainant’s business so 
far as an injunction of that character 
would protect it.” Sperry, ete., Co. v. 
Temple, 137 F. 992, 994. 


15. Sperry, etc., Co. v. Temple, su- 
pra; Sperry, etc., Co. v. Mechanics’ 
Clothing Co., 128 F. 800. 

16. Sperry, ete, Co. v. Louis 
Weber & Co., 161 F. 219. 

[a] Thus a trading stamp com- 


pany is entitled to protection by in- 
junction against a rival in the busi- 
ness, who sends out agents to pur- 
chase or exchange its own stamps for 
partly filled books containing com- 
plainant’s stamps, some of which are 
again resold at a low price, mate- 
rially interfering with complainant’s 
business. Sperry, ete., Co. v. Louis 
Weber & Co., 161 F. 219. 


[b] “To create an unfair market 
for partly filled and non-transferable 
stamp books would have a tendency 
to keep purchasers from trading with 
subscribers until they were filled.” 
Sperry, etc., Co. v. Louis Weber & Co., 
161 F. 219, 221 (where it was said: 
“This has been held in a number of 
cases instituted by complainant to 
protect its business. Among these 
are the cases of Sperry, etc., Co. v. 
Asch, 145 F. 659; Sperry, etc., Co. 'v. 
Temple, 137 F. 992; Sperry, etc., Co. 
vy. Mechanics’ Clothing Co., 135 F. 833; 
Sperry, etc., Co. v. Brady, 134 F. 691; 
Sperry, ete., Co. v. Mechanics’ Cloth- 
ing Co., 128 F. 1015; Sperry, ete., Co. 
v. Mechanics’ Clothing Co., 128 F. 800. 
In addition there are unpublished 
opinions and decisions to the same 
effect by Judge Morris of Baltimore, 
Judge McPherson, Eastern district of 
Pennsylvania, Judge Thomas, Hast- 
ern district of New York, and Judge 
Lacombe, Southern district of New 
York.” Presumably the unpublished 
decisjons referred to are Sperry, etc., 
Co. v. Driesbach, (U. S. Cir. Ct. East. 
Distr. of Pa., April, 1904); Sperry, 
ete., Co. v. Benjamin, (U. S. Cir. Ct. 
Hast. Distr. of N. Y., March, 1905); 
Sperry, ete, Co. v. Alexander, (U. 
S. Cire Ct: South. Distr. of N. ¥., June, 
1905); Sperry, ete., Co. v. Belkin, (Cir. 
Ct. South. Distr. of N.-Y., Aug, 1905); 
Sperry, ete., Co. v. Andrew, (U. S. Cir. 
Ct. Hasty Distr; *of Pa.) Now 1905). 
Sperry, etc., Co. v. Kenyon, (U. S. Cir. 
Ct. Distr. of Md., June, 1967). ; 
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the part of a trading stamp company,’* or on 
the part of a merchant who is a subseriber of 
the trading stamp company,'® or on the joint 
application of a trading stamp company and one 
or more merchants who are its customers,'? an 
injunction may issue to enjoin the enforcement of 
an invalid ordinance?°® or the collection of a tax 
imposed thereunder.?! So, also, an injunction may 
issue to prevent the passage of an ultra vires ordi- 


TRADING STAMPS AND COUPONS—TRAFFIC 


ie ON ee 
[§§ 14-15 


nance taxing merchants who use trading stamps in 
connection with their business.?? 

[§ 15] B. Against Stamp Company. An ex parte 
restraining order may be granted on a proper show- 
ing in favor of the subscriber against the trading 
stamp company for a violation of its contract grant- 
ing exclusive privileges to the subscriber with respect 
to the purchaser’s use and redemption of trading 
stamps.?° 


*TRADITIO LOQUI FACIT CHARTAM.* 


TRADITION.? Delivery;* more specifically, the 
transferring of the thing sold into the power and 
possession of the buyer. Also knowledge, belief, 
or practices transmitted orally from father to son, 
or from ancestors to posterity;® that which is de- 
rived from the declarations of those who lived or 
were living at a time, if not ancient, at least com- 
paratively remote.°® 


TRADITIONARY.’ 
dence.’’8 


TRADITIONIBUS ET USUCAPIONIBUS, NON 
NUDIS PACTIS, TRANSFERUNTUR RERUM 
DOMINIA.® 


TRADITIONIBUS NON NUDIS TRANSFER- 


Phrase: “Traditionary evi- 


17. Hewin v. Atlanta, 49 S.E. 765, 
121 Ga. 723, 67 L.R.A. 795; Interna- 


UNTUR RERUM DOMINIA, SED PER LONGAM 
CONTINUAM ET PACIFICAM POSSESSION- 
EM.+° 


TRADITIO NIHIL AMPLIUS TRANSFERRE 
DEBET VEL POTEST, AD EUM QUI ACCIPIT, 
QUAM EST APUD EUM QUI TRADIT.11 


TRAFFIC.12 [§ 1] A. As Noun'?—1. In General. 
An ordinary English word,'* that has always had a 
well-understood meaning in the popular sense;** 
but, like other words, its precise meaning in any 
given instance depends largely upon the connection 
in which it is employed.'® 


[§ 2] 2. As Sale or Exchange. “Traffic” is the 
passing of goods or commodities from one person 
to another for an equivalent in goods or money ;*‘ 


4 La. Civ. Code art 2452 [quot]| Intoxicating liquor: 
Mazoue vy. Caze, 18 La.Ann. 31, 34] 


tional Trading Stamp Co. v. Memphis, 
47 S.W. 136, 101 Tenn, 181. 


18. Hewin v. Atlanta, 49 S.E. 765, 
121 Ga.. 723, 67 L.R.A. 795; Interna- 
tional Trading Stamp Co. v. Memphis, 
47 S.W. 136, 101 Tenn. 181. 


19. Hewin v. Atlanta, 49 S.E. 765, 
1214Gaa 723567, R.A. 795. 


[a] Application for injunction, 
filed jointly by the trading stamp 
company and one or more merchants 
who are its customers, seeking to en- 
join the collection of a tax imposed 
under an ordinance of the character 
above referred to, is not bad for mis- 
joinder of parties. Hewin v. Atlanta, 
49 S.E. 765, 121 Ga. 723, 67 L.R.A. 795. 


20. Sperry, etc., Co. v. Tacoma, 190 
F. 682. 

21. Hewin v. Atlanta, 49 S.E. 765, 
121 Ga. 728, 67 L.R.A. 795. 


22. International Trading Stamp 
Co. v. Memphis, 47 S.W. 136, 101 Tenn. 
181. 


23. Siegel-Cooper Co. v. Sperry, 
etc., Co., Dec. 18, 1908 [cit and re- 
ferred to Sperry etc., Co. v. O’Neill- 
ce ail Co.; 185 Bi1281, 286, 10% CICA. 
3 : 


1. A maxim meaning “Delivery 
makes the deed speak.” Peloubet 
Leg. Max. [cit Clayton’s Case, 5 Coke 
la, 77 Reprint 48]. 


2. See also Traditionary post. 
As evidence: y 
Composite hearsay see Evidence § 
173. 


Boundaries §§ 310, 311. 
Pedigree see Evidence § 240. 
3. Webster New Int. D. 
“Delivery” 18 C.J. p 477. 


See also Sales §§ 295-479. 


5. In re Hurlburt, 35 A. 77, 68 Vt. 
366, 377, 35 L.R.A. 794. 


[a] “Repute,’ “reputation” con- 
vertible, as applied to cases of pedi- 
gree by some of the authorities. In 
re Hurlburt, 35 A. 77, 68 Vt. 366, 377, 
35 L.R.A. 794. 


“Reputation” 54 C.J. p 687. 
“Repute” 54 C.J. p 689. 


6. Westfeldt v. Adams, 42 S.E. 828, 
131 N.C. 379, 384. 


[a] “General repntation” equiva- 
lent.— Westfeldt v. Adams, 42 S.E. 
823, 131 N.C. 379, 384. “General repu- 
tation’? see Reputation 54 C.J. p 688 
text and note 48. 


7. See also Tradition ante. 
8 Lay v. Neville, 25 Cal. 545, 554. 


9. A maxim meaning “Rights of 
property are transferred by delivery, 
and by prescription founded on 
lengthened possession, not by a mere 
agreement.” Morgan Leg. Max. [cit 
Trayner Leg. Max.]. 


10. A maxim meaning ‘The rights 
of superiority are not transferred by 
bare deliveries, but by long-continued 


and ‘peaceful possession.” Morgan 
Leg. Max. [cit Halkerstone Leg. 
Max.]. 

11. A maxim meaning “Delivery 


ought to, and can, transfer nothing 
more to him who-~-receives than is 
with him who delivers.” Burrill L. 
D, [eit!/ Dig. 41, 1. 20, pr.]. 


12. See also Trafficker post. 


13. Traffic: 
Generally see Commerce 12 C.J. p 1. 


Penalties for illegal see Intoxicat- 
ing Liquors § 56. 
Power to control: 


Federal see Intoxicating Liquors 
§§ 21, 23, 30. 


State see Intoxicating Liquors §§ 
SA Beek: Saas 

Regulation of see 

Liquors §§ 181-191. 


Taxation of see Intoxicating Liq- 
uors §§ 54, 55. 


In nonintoxicants, power to control: 
Federal see Intoxicating Liquors § 


<0. 


Intoxicating 


ye see Intoxicating Liquors § 
oO. 


Railroads engaged in general, assess- 
ments for local improvements upon 
see Railroads §§ 2889-2893. 

Sunday § 20. 


Use of street or highway by see 
Highways §§ 409-438; Motor Vehi- 
cles 42 C.J. p 563 et seq;. Municipal 
Corporations §§ 3867-3999. 


14. Great Western Railway and 
Midland Railway v. Bristol Corpora- 
tion, 87 L.J.Ch. 414, 4380, (per Lord 
Wrenbury). 


15. Senior v. Ratterman, 11 N.E. 
321, 324, 44 OhioSt. 661. 


16. Withey v. Fowler Co., 145 N. 
W. 923, 927, 164 Iowa 377. 


17. Anderson L. D. [quot Williams 
v. Fears, 35 S.E. 699, 110 Ga. 584, 590, 
50. L.R.Ai’ 68bs- (atl P21 aS Cte lege aig. 
U.S. 270, 45 L.Ed. 186)]; Bouvier L. 
D. [quot The Robin Goodfellow, 20 F. 
(2d) 924, 925]; Senior v. Ratterman, 
11 N.H. 321, 324, 44 OhioSt. 661. 


[a] Similar definition —‘“‘An ex- 
change, or a passing, of goods or com- 
modities for an equivalent in goods 
or money.’ People v. Dunford, 100 


“By CHARLES RBEZNIKOFF (Traditio Loqui Facit Chartam—Transactor inclusive). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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commerce,"® either by barter or by buying and sell- 
ing ;*® trade;?° sale?* or exchange?? of merchan- 
dise, bills, money, and the like;2* the business or 
employment of buying and selling;?4 the buying 
of something from another or the selling of some- 
thing to another;?° generally, buying and selling 
and exchange of goods, wares, and merchandise ;?° 
exchange of goods and commodities;2* exchange or 
sale of commodities;?* interchange of commodi- 
ties ;°° interchange of goods;*° interchange of goods 
or commodities.*t Primarily, the word conveys the 
idea of bartering, buying and selling, or dealing in, 
of which transportation is an incident.?? It signi- 
fies appropriately foreign trade, but is not limited 
to that.** The word, like “trade,”** comprehends 
every species of dealing in the exchange or pass- 
ing of goods or merchandise from hand to hand for 
an equivalent, unless the retaining may be expect- 
ed;*° it relates to commercial exchange of goods, 
wares, or any kind of merchandise, whether by bar- 
ter or the use of money, bills of exchange, or other 
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like means.#* It necessarily includes all the inci- 
dents of such business and trade at wholesale or 
retail, and the delivery of the subject of the traffie.37 


Traffic in property is the interchange of goods or 
commodities, either by barter or by buying and 
sellingy between countries, communities, or indi- 
viduals.?8 . 


_ Other phrases: “ngage in traffic,”?? “engaging 
in the liquor traffic,”*° “public traffic,”4! “traffic in 
deadly weapons,”*? and “traffic in intoxicating liq- 
uors.’’43 


[§ 3] 3. As Transportation.t44 In a narrower or 
secondary sense,*® “traffic” has the meaning of trans- 
portation itself,*® or the business of transportation,*7 
including rolling stock in transit conveying goods.*® 
“Traffie” is either state or interstate, according to 
its origin and destination.*® 


Phrases: “Accommodation for traffic,”5° “in mov- 
ing traffic,”*! “interstate traffie,”®2 “intrastate traf- 


N.E. 433, 434, 207 N.Y. 17 (“popular 
meaning”). : 


“Wanufacture’ distinguished see 
Manufactures § 6 text and note 66. 


18. Bouvier L. D. [quot Williams 
v. Fears, 35 S.E. 699, 110 Ga. 584, 
BIO 50. RUA. 685 (aff 21 S.Ct 128, 
179 U.S. 270, 45 L.Ed. 186); Curten 
v. Atkinson, 54 N.W. 131, 133, 36 
Neb. 110]; Skelton v. State, 89 N.E. 
860, 173 Ind. 462 [reh den 90 N.E. 897, 
173 Ind. 462]. 


“Commerce”: 

Compared see Commerce § 1 text and 
note 7 

Synonymous see Commerce § 1 text 
and note 9. 


19. Webster D. [quot Bruno v. 
United States, 289 F. 649, 655; Curten 
v. Atkinson, 54 N.W. 131, 36 Neb. 110, 
715). 


[a] Buying as well as selling in- 
cluded.-—-Ex p. Fitzpatrick, 5 Can.Cr. 
Cas. 191, 196. 


“Barter” 7 C.J. p 931. 


20. Bouvier lL. D. [quot Williams 
v. Fears, 35 S.E. 699, 110 Ga. 584, 
590, 50 L.R.A. 685 (aff 21 S.Ct. 128, 
179 U.S. 270, 45 L.Ed. 186); Curten 
v. Atkinson, 54 N.W. 131, 133, 36 Neb. 
110]; Webster D. [quot Bruno v. 
United States, 289 F. 649, 655; Curten 
vy. Atkinson, 54 N.W. 131, 133, 36 Neb. 
1101; Skelton v. State, 89 N.E. 860, 
173 Ind. 462 [reh den 90 N.H. 897, 173 
Ind. 462]. 


“Trade” ante. 
21. “Sale” see Sales § 1. 
22. “Exchange” 23 C.J. p 181. 


23. Bouvier L. D. [quot Williams 
vy. Fears, 35 S.E. 699, 110 Ga. 584, 
590, 50 L.R.A. 685 [aff 21 S.Ct. 128, 


179 U.S. 270, 45 L.Ed. 186]; Curten. 
vy. Atkinson, 54 N.W. 131, 133, 36 
Neb. 110]. 

24. Ex p. Fitzpatrick, 5 Can.Cr. 
Cas. 191, 196. 

25. In re Cameron Town Mut. F., 


etc., Ins. Co., 96 F. 756, 757, 758, 2 
Am.Bankr. 372. 

26. Withey v. Fowler Co., 145 N. 
W. 9238, 927, 164 Iowa 377. 

27. Stewart v. Hugh Nawn Con- 
tracting Co., 112 N.E. 218, 219, 223 
Mass. 525 


2g. Skelton v. State, 89 N.E. 860, 
173 Ind. 462 [reh den 90 N.E. 897, 


173 Ind. 462]. 


29. Allen v. City of Bellingham, 
163 P. 18, 26,°27;, 95) Washs 12. 

[a] Primary meaning.—Allen v. 
City of Bellingham, 163 P. 18, 27, 95 
Wash. 12. 


30. Century D. [quot Withey v. 
Fowler Co., 145 N.W. 923, 927, 164 
Iowa 377]. 


31. Webster D. [quot Bruno v. 
United States, 289 F. 649, 655]. 


32. Com. v. One Ford Truck, 85 


Pa.Super. 188, 192. 


[a] “Broad enough to include both 
transportation as well as sale and 
distribution,” as used in a statute. 
Corporation Commission v. Cannon 
ate Co., 116. S.E. 178; 185,° 185 N.C, 
Mis 


“Trafic” as transportation see in- 


-fra § 3: 


33. Curten v. Atkinson, 54 N.W. 
131, 133, 36 Neb. 110. 


“Foreign trade’ see Foreign 26 C. 
J. p 889 text and note 65 


34. “Trade” ante. 


35. Curten y.. Atkinson, 54 N.W. 
131, -36. Neb. 110, 115 [quot State v. 
Small, 63 S.E. 4, 82 S.C. 98, 97, 44 L.R. 
A.N.S. 454]. 


[a] Business of procuring labor 
contracts to be performed in another 
state may not be included. Williams 
v. Fears, 35 S.E. 699, 110 Ga. 584, 590, 
50 L.R.A. 685 [aff 21 S.Ct. 128, 179 
U.S. 270, 45 L.Ed. 186]. 


36. People v. Horan, 127 N.E. 673, 
674, 675, 293 Ill. 314. 

37. People v. Horan, 127 N.E. 673, 
675, 293 Ill. 314. 

38. People v. Horan, 127 N.E. 673, 
674, 293 Ill. 314. 

39. See Engage 20 C.J. p 1256 note 
58 [b]. 

40. State v. Severin, 228 N.W. 199, 
202, 58 N.D.' 792. 

[a] Statutory definition.—Comp. 
L. Suppl. (1925) § 10145b3 [quot 
State v. Severin, 228 N.W. 199, 202, 
58 N.D. 792]. 

41. See Public § 2 text and note 
28. ( 

42. People v. Horan, 127 N.E. 673, 
674, 293 Tll. 314. 

43. Senior v. Ratterman, 11 N.E. 


321, 323, 324, 44 OhioSt. 661; Pleasant 
Grove City v. Lindsay, 125 P. 389, 
390, 41 Utah 154, 


‘ i= Along line of travel see infra 


As an incident of sale or exchange 
see supra § 2. 


45. Allen v. City of Bellingham, 
163 P. 18, 27, 95 Wash. 12. 


46. Com. v. One Ford Truck, 85 
Pa.Super. 188, 192. 


[a] “Traffic of passengers, goods 
and rolling stock”? may be included as 
used in a railway statute. Robinson 
v. Grand Trunk R. Co., 27 Ont.L. 290, 
294 (per Garrow, J. A.). See Mayne 
v. Grand Trunk R. Co., 39 Ont.L. 1, 7 


(per Lennox, J., “passengers” in- 
cluded). 

“Transportation” post. 

47. Funk & Wagnall D. [quot 


Withey v. Fowler Co., 145 N.W. 923, 
927, 164 Iowa 377]; Stewart v. Hugh 
Nawn Contracting Co., 112 N.E. 218, 
219, 223 Mass. 525; Allen vy. City of 
Pen 163 P. 18, 27, 95 Wash. 


48. Great Western Railway and 
Midland Railway v. Bristol Corpora- 
tion, 87 L.J.Ch. 414, 481 (per Lord 
Wrenbury). f 


49. Fort Worth & D. C. Ry. €o. 
v. Whitehead, 26 S.W. 172, 173, 6 Tex. 
Civ.App. 595 [quot The Robin Good- 
fellow, 20 F.(2d) 924, 925 (“either 
state or interstate - . according 
to its origin or destination’’)]j. 


[a] “State” and “interstate” traf- 
fic distinguished. “rate 1S 
shipped by the consignor in the state 
where the consignee dwells, or it is 
not. If not, it is interstate traffic.” 
Ft. Worth, etc., R. Co. v. Whitehead, 
26 S.W. 172, 6 Tex.Civ.App. 595, 598. 


“Interstate traffic’ see Interstate 
83 C.J. p 475 text and note 84. See 
also Commerce § 2. 


“Intrastate traffic’ see Intra-State 
33 C.J. p 803 note 29 [b]. 


50. Robinson v. Grand Trunk R. 
Co., 27 Ont.L. 290, 294 (per Garrow, 
Fi fea: 2) 

51. See Move 42 C.J. p 1410 text 
and note 36. 


52. See Interstate 33 G.J. 
text and note 84. 


p 475 
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fic,” “lessees’ traffic,”*4 “reception and marshalling 
of traffic,”®® “rules and regulations governing traf- 
fic,’®* “traffic of passengers, goods and rolling 
stock,”®? “traffic so worked by the corporation,”®® 
and “traffic taken by or delivered to the com- 
panies.’’>® 


[§ 4] 4. Passing Along Line of Travel.°° In an- 
other sense, “traffic” is the coming and going of 
persons or the transportation of goods along a line 
of travel,*1 as on a road, canal, or steamship route ;°? 
the passing to and fro of persons, animals, vehicles 
or vessels along a route of transportation.®? “Traf- 
fic,” in this sense, involves the actual passing to 
and fro of persons or commodities.®* 


Street traffic, in the ordinary sense, includes tray- 
el upon-the street for any proper purpose by pe- 
destrians and vehicles.®5 The phrase does not sug- 
gest simply the business of buying and selling and 
exchanging of commodities,°* but also the general 
movements and intercommunication of the people 
carried on upon the streets, including travel, the 
driving of vehicles, the hauling of movables, the 
transportation of passengers, and all the multifarious 
activities which may properly avail themselves of 


53. See Intra-State 33 C.J. p 803] vehicle.” 


Withey v. Fowler Co., 145 


TRAFFIC 


the use of a public highway.®? 


[§ 5] B. As Verb—1. In General. The meaning 
of “traffic,” as a verb, is well understood.®* It has 
been defined as meaning to barter;®® to buy;7° to 
buy and sell;71 to carry on commerce;*? to deal;** 
to exchange in traffic;7* to have business or deal- 
ings;75 to sell;7° to trade,** either by barter or 
by buying or selling;78 more particularly, to buy 
or sell goods;7® to pass goods and commodities from. 
one person to another for an equivalent in goods 
or money.®? ; 

Wholesale. or retail. It is plainly as much “traf- 


fic’ to deal in a given commodity by the wholesale 
as at retail.§! 


Wholesale dealer may traffic in goods of his own 
manufacture as well as those produced by others.§? 


[§ 6] 2. Trafficking. “Trafficking” has been used 
in certain phrases that have been defined judicially 
or by statute.®3 


Phrases: “Trafficking in cigarettes,’®* “trafficking 
in intoxicating liquor,’”®® “trafficking in .. . 
intoxicating liquors,’’®* and “trafficking in liquors.”®* 


[§ 7] C. Used as Adjective.2® “Traffic” is used 


People vy. Collins, 8 Mich. 343, 385; 


note 29 [b]. 


54 Great Western Railway and 
Midland Railway v. Bristol Corp., 87 
ety 414, 416, 417 [aff 86 L.J.Ch. 


55. Great Western Railway and 
Midland Railway v. Bristol Corp., 
87 L.J.Ch. 414, 431. 


56. Allen v. City of Bellingham, 
163 P. 18, 26, 27, 95 Wash. 12. 


57. See supra note 46 [al]. 


58. Great Western Railway and 
Midland Railway v. Bristol Corp., 87 
L.J.Ch. 414, 432 [aff 86 L.J.Ch. 358]. 


59. Great Western Railway and 
Midland Railway v. Bristol Corp., 87 
L.J.Ch. 414, 424 [aff 86 L.J.Ch. 358]. 


690. As transportation merely see 
supra § 3. 

“Regulation of traffic” 
lation § 8 text and note 17. 


see Regu- 


61. Century D. [quot Withey v. 
Fowler Co., 145 N.W. 923, 927, 164 
Iowa 377]. 


62. Century D. [quot Common- 
wealth v. One Ford Truck, 85 Pa. 
Super. 188, 192]. 


63. Webster Int. D. [quot Com- 
monwealth v. One Ford Truck, 85 Pa. 
Super. 188, 193]. 


64 Funk and Wagnall D. [quot 
Commonwealth v. One Ford Truck, 
85 Pa.Super. 188, 193]. 


65. Stewart v. Hugh Nawn Con- 
tracting Co., 112 N.E. 218, 219, 223 
Mass. 525. 


66. “Traffic”? as sale or exchange 
see supra § 2. 


67. Withey v. Fowler Co., 145 N. 
W. 9238, 927, 164 Iowa 377. 


[a] “Traffic upon the streets” 
equivalent.—Withey v. Fowler Co., 
145 N.W. 923, 927, 164 Iowa 377. 


[b] “Traffic on the streets.,—A 
comprehensive term, including ‘“be- 
ing driven along the street by a moyv- 
ing vehicle” and “transporting goods 
along!’ the same street in another 


N.W. 923, 927, 164 Iowa 377. 


68. Levine v. State, 34 S.W. 969, 
35 Tex.Cr. 647, 649 (“so well under- 
stood that it was not necessary for 


the court to further define it [in 
charging a jury]”’). ° 
69. Webster D. [quot Fine vv. 


Moran, 77 So. 538, 538, 74 Fla. 417]. 
“Barter” 7 C.J. p 931. 


70. Webster D. [quot Levine v. 
ra 34 S.W. 969, 35 Tex.Cr. 647, 


“Buy” 9 C.J. p 1107. 


71. Ex p. Fitzpatrick, 5 Can.Cr. 
Cas. 191, 196. 


72. Century D. [quot Ex p. Moore, 
(Wyo.) 8 P.(2d) 818, 820]. 


“Commerce” see Commerce § 1. 


73. Century D. [quot Ex p. Moore, 
(Wyo.) 8 P.(2d) 818, 820]. 

“Deal” synonymous see 17 C.J. p 
1154 text and note 57. 


“Yo traffic in” see Deal 17 C.J. p 
1154 text and note 58. 


74 #.™|Ex p. Fitzpatrick, 5 Can.Cr. 
Cas oily 296: 


“Traffic” as noun see supra § 2. 


75. Century D. [quot Ex p. Moore, 
(Wyo.) 8 P.(2d) 818, 820]. 


76. Webster D. [quot Levine v. 
Ror 34 S.W. 969, 35 Tex.Cr. .647, 


“To have traffic’? synonymous see 
Sell § 2. 


77. Webster D. [quot People v. 
Collins, 3 Mich. 348, 385; Levine v. 
State, 34 (SW. 9605. 85) Pex :Cr v64 7) 
649]; Ex p. Fitzpatrick, 5 Can.Cr. 
Cas. 191, 196. 

“prade” ante. 


78. Webster D. [quot People vy. 
Collins, 3 Mich. 348, 385]. 


79. Webster D. [quot Fine v. 
Moran, 77 So. 5338, 538, 74 Fla. 417]. 


80. Webster D. [quot Fine y, 
Moran, 77 So. 538, 538, 74 Fla. 417; 


Kansas v. Vindquest, 36 Mo.App. 584, 
588; Kroger Grocery, etc., Co. v. 
Schwer, (OhioApp.) 173 N.E. 633; 
Levine v. State, 34 S.W. 969, 35 Tex. 
Cr. 647, 649 (quot Bruno vy. United 
States, 289 F. 649, 655) 1]. 


81. Senior v. Ratterman, 11 N.E. 
321, 324, 44 OhioSt. 661. 


82. Skelton v. State, 90 N.E. 897, 
173 Ind. 462. 


83. See statutory provisions and 
infra text and notes 84-87. 


[a] “Sales” equivalent.—As used 
in certain statutes relating to the 
sale of liquor the two “are words of 
like significance in their meaning.” 
People v. Hamilton, 39 N.Y.S. 531, 
17 Mise. 11, 18. “Sale” defined see 
Sales § 1. 


84. Kroger Grocery, 
Sate = 173, N:E. 633; 


85. Ex p. Moore, (Wyo.) 8 P.(2d) 
818, 820. 


86. Jung Brewing Co. v. Talbot, 
53 N.B. 51, 59 OhioSt. 511; Senior v. 
See oem: 11 N.E. 321, 328, 44 Ohio 

t. 661. 


[a] Statutory definition. — Gen. 
Code § 6212-15 [quot Bender y. Ad- 
dams, 162 N.E. 604, 28 QhioApp. 75]; 
Bates St. Annot. § 4364-16 [quot 
Scheu y. State, 938 N.E. 969, 971, 83 
OhioSt. 146; Jung Brewing Co. v. 
Talbot, 53 N.E. 51, 59 QhioSt. 5113 
Leonard v. Bowland, 17 OhioS.&C.P. 
558, 561]; Act May 14, 1886 § 8 [quot 
Senior v. Ratterman, 11 N.E. 321, 323, 
44 OhioSt. 661]. 


87. Matter of Lyman, 54 N.E..577, 
579, 160 N.Y. 96, 101 [quot In re Kohn, 
165 N.Y.S. 264, 267]; People v. Hamil- 
ton, “39. NYAS. 6s 7 SMSC iileeebers 
ey v. Rolandelli, 160 N.Y.S. 766, 


Eleer Conve 
36 OhioApp. 


[a] Statutory definition. — Act 
1896 § 2 [cit People v. Hamilton, 39 
N.Y.S. 531, 17 Mise. 11, 18]. 

88. Traffic: 


Belenerss liens for see Railroads § 


For later cases, developments and changes in the law see Annotations, same title and section number, 


TRAFFIC—TRAIN 


as an adjective in certain phrases that have been 
judicially construed.*® 


Traffic balances are the balances®® of money col- 
lected in payment for the transportation of pas- 
sengers and freight.°! 


Traffic earnings.®* A phrase, which, in its ordi- 
nary sense, is free from ambiguity,®* and includes 
all traffic earnings from all sources.°* 


TRAFFICKER.®® A “trafficker” is one who traf- 
fies;°® a merchant;®? a trader.’ 


TRAGEDY. A dramatic representation.®® 


TRAHI NON DEBENT IN ARGUMENTUM 
QUA PROPTER NECESSITATEM RECEPTA 
SUNT.! 


TRAIL. [§ 1] A. AsNoun. A footpath or track.? 
Phrase: “Established trail.’ 

[§ 2] B. As-Verb. To be drawn along.* 

Phrase: “Trailing cars.’’® 
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T-RAIL CUTTER. A tool;® a sledge;’ a steel® 
wedge-shaped instrument, sharp at one end, with a 
head on the other, about two inches broad and eight 
or ten inches long, and in the center a handle some 
twenty inches in length,® primarily intended for, and 
generally used in cutting off the end of steel rails,1° 
but occasionally used in splitting rock.!1 


TRAILER.*? A separate vehicle, which is not 
driven or propelled by its own power, but which is 
drawn by some independent power.1# 


In connection with street cars, a car attached to 
a motor car and pulled by it;14 a car without a motor, 
attached to a motor car;1> and may be a passenger 
coach.?® 


TRAIN. [§ 1] A. As Noun—1. In General. That 
which is drawn along.17 


[§ 2] 2. In Railroad Parlance.1® “Train,” in an 
ordinary and popular sense, is a railway train,!® a 
connected line,?° a continuous or connected line,?! 


Charges see sprints A 15, 6938-732; 
Shipping §§ 829-86 
Contract between: 
Carriers: 
Generally see Carriers §§ 904, 905. 
Liability for servant’s injury be- 
cause of: 
Generally see Master and Serv- 
ant §§ 393-395. 
Employees as fellow servants 
see Master and Servant § 671. 
Monopolies §§ 144-153. 
Railroads: 
Sees see Railroads §§ 534— 


Rights and liabilities of pur- 
chaser at foreclosure sale as 
to see Railroads § 799. 
Street Railroads §§ 208-214. 
Telegraph and telephone companies: 


Generally see Telegraphs and 
Telephones §§ 23-26. 


Monopolies § 154. 


sf See infra text and notes 91-— 


90. 


91. 
States & Mexican Trust Co., 
940, 946. 

[a] Weighed mail pay included.— 
Although weighed mail pay is not a 
“traffic balance,” in the strictest and 
most common use of the phrase, it 
cannot be substantially distinguished. 
Equitable Trust Co. of New York v. 
Wabash R. Co., 244 F. 66, 71. 

[b] Balances for car repairs, loss 
and damage claims, and overcharges 
not included.—Chicago & A. R. Co. v. 
United States & Mexican Trust Co., 
225 F. 940, 946. 


92. “Earnings” 19 C.J. p 853. 
93. Fidelity & Casualty Co. v. 


Thames Ferry Co., 74 A. 780, 781, 82 
Conn, 475. 


94. Fidelity & Casualty Co. v. 
Thames Ferry Co., supra. 
95. See Traffic ante. 


96. Bouvier L. D. [quot The Robin 
Goodfellow, 20 F.(2d) 924, 925]. 


97. Bouvier L. D. [quot The Robin 
Goodfellow, 20 F.(2d) 924, 925]; 
Senior v. Ratterman, 11 N.E. 321, 324, 
44 OhioSt. 661. 


“Werchant” synonymous see § 2 
text and note 19. 


“Balance” 6 C.J. p 1170. 


Chicago & A. R. Co. v. United 
225; EB. 


98. Bouvier L. D. [quot The Robin 
Goodfellow, 20 F.(2d) 924, 925]; 
Senior v. Ratterman, 11 N.E. 321, 324, 
44 OhioSt. 661. 


“Trader” ante. 


ck Com. v. Fox, 10 Phila. (Pa.) 


As a drama see Drama 19 C.J. p 761 
text and note 8. 


“Representation” 54 C.J. p 684. 


1, A maxim meaning “Things 
which are tolerated on account of 


‘|necessity ought not to be drawn into 


precedents.” Morgan Leg. Max. [cit 
Dig, 250. £7, 1627: 


2. Webster New Int. D. 


[a] As used in a finding on a claim 
for Indian depredations, by “trail” is 
meant a way, road, or path suitable 
for the purpose of driving cattle over 
or along on their way to a market. 
United States v. Andrews, 21 S.Ct. 46, 
47, 179 U.S. 99, 45 L.Ed. 105. 


[b] “Work of utility or necessity” 
within a treaty. U.S. v. Andrews, 21 
S.Ct. 46, 179 U.S. 96, 99, 45 L.Ed. 105, 


U. S. v. Andrews, 21 S.Ct. 46, 
113 U.S. 96, 99, 45 L.Ed. 105. 


4. Webster New Int. D. 


5. State v. Smith, 59 N.W. 545, 58 
Minn. 35, 36, 25 L:R.A.: 759. 


[a] “Cars on which the motive 
power is operated or controlled” dis- 
tinguished.—State v. Smith, ‘59 N.W. 
545, 58 Minn. 35, 36, 25 L.R.A, 759. 
See Trailer post. 


6 Langhorn, Johnson & Co. v. 
Wiley, (Ky.) 91 S.W. 255, 256. 


“Tool” 62-C.J. p 1081. 


7. Langhorn, Johnson & 
Wiley, (Ky.) 91 S.W. 255, 256. 


8 “Steel” 60 C.J. p 17. 


9. Langhorn, Johnson & Co. Vv. 
Wiley, (Ky.) 91 S.W. 255, 256. 


10. Langhorn, Johnson & Co. v. 
Wiley, supra. 


11. Langhorn, Johnson & Co. v. 
Wiley, supra. 


[a] Manmer of use.—‘‘One person 
holds it in place by the handle, while 
another strikes it with a sledge. ts 
Langhorn, Johnson & Co. v. Wiley, 
(Ky.) 91 S.W. 255, 256. 

[b] Use of “wedge” compared.— 
“A tool called a ‘wedge’ and held in 
place by the hand while being struck 


Cony. 


is generally used in splitting rock.” 
Langhorn, Johnson & Co. v. Wiley, 
(Ky.) 91 S.W. 255, 256. 


12. See also Grip Car 28 C.J. p 826. 


Duty to furnish see Street Rail- 
roads § 233. 


“Semi-trailer” 57 C.J. p 123. 
“Trailing cars” see Trail § 2. 


13. Leamon yv. State, 17 OhioApp. 
323, 6. 
[a] Disabled automobile towed by 


another ern iat ra —Baker v. Ro- 
saia, (Wash.) 5 P.(2d) 1019, 1020. 


14. Denison & S. Ry. Co. v. Ran- 
dell, 69 S.W. 1013, 1014, 29 Tex.Civ. 
App. 460. 


“Car” 9 C.J. p 1283. 
se eae ale 42 C.J. p 562 text and note 


15. ‘Von Diest v. San Antonio Trac- 
a Co., 77 S.W. 632, 33 Tex.Civ.App. 


16. Steeg v. St. Paul City R. Co., 
52 N.W. 393, 50 Minn. 149, 150, 16 L. 
R.A. 379. 


“Passenger coaches” see Passenger 
§ 2 note 46. 


17. Atlantic Refining Co. v. Penn- 
Sylvania R: Co., 113 A. 570, 571, 270 
Pa. 415 [quot Cyc]; Hollinger v. 
Ae Aee, Clee Ey Co:,2l sOnteeOos 


[a] Derivation.—From “traho,” to 
draw. Hollinger v. Canadian Pac. bet 
So... 24-Ont, 705. -713. 


18. Generally see Carriers 10 C.J. 
p 1 passim; Railroads 51 C.J. p 374 
passim; Street Railroads 60 oe 2) 
142 passim. 

Train: 

Mail, preventing running of see Post 

Office § 178. 

Offenses on See Indictments and In- 

formations § 207. 

Railroads § 970. 
Sunday § 32. 

19. Waters v. Greenleaf-Johnson 
Lumber Co., 20 S.H. 718, 115 N.C. 648, 
653 [cit Century Take Webster Dr}: 


20. Webster D. [quot United States 


v. Grand Trunk Ry. Co., 203 F. 775, 
776]. 
21. Detroit City R. Co. v. Mills, 


48 N.W. 1007, 85 Mich. 634, 647 [quot 
United States v. Grand Trunk Ry. Co., 
203 F. 775, 776]; Atlantic Refining 
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of cars or carriages on a railroad. The word is 
used in reference to railroad traffic to mean all kinds 
of trains, the character of the train designated by a 
word.22. As used in certain statutes, “train” may 
signify cars in motion.2* As used in the Federal 
Safety Appliance Act, “train” has been defined else- 
where.”* 


As car or cars attached to locomotive. As usually 
understood, a “train” is composed of one or more 
engines, with one or more cars attached for the pur- 
pose of being moved to another place;?° although, 
it has been said, the word denotes and connotes 
“several” cars coupled together and moved by a loco- 
motive.2®° The word “train” covers any string of 
cars hauled by an engine.?7_ Likewise, a locomotive 
with one or more cars attached to it, with or with- 
out passengers or freight, in motion upon a rail- 
- road from one point to another by means of power 
furnished by the locomotive, would undoubtedly con- 
stitute a “train.”28 However, under the construction 
put upon certain statutes?® or railroad rules,*° 
“train” does not cover every car or string of cars 
attached to an engine. 


As moving without locomotive. A locomotive en- 
gine is not essential to the making of a “train.”>* 
Accordingly, a number of trucks coupled together 
has been held to be a “train,” although no locomotive 
engine was attached to them, but the motive power 
was communicated through a capstan which was 
worked by a stationary hydraulic engine.*?, A num- 
ber of runaway ears, coupled together, was held to 
constitute a “train” within the meaning of a cer- 
tain statute.*? Although, as used in certain statutes, 


TRAIN . 


“train” may signify cars in motion,?* and although 
the power is usually furnished by a locomotive,*° 
whether a number of ears, coupled together and in 
motion, forming one connected whole, do or do not 
constitute a “train,” does not depend upon whether 
a locomotive engine is attached to them at the time.*® 
Accordingly, a number of ears coupled together, 
forming one connected whole and moving from one 
point to another upon a railroad, in the ordinary 
course of its traffic, under an impetus imparted to 
them by a locomotive whichshortly before has been 
detached, may constitute a “train” within the mean- 
ing of a certain statute.°* 


As engine, engine and tender, or motor car. Gen- 
erally, a single engine is not a “train,”?® nor, in the 
running of trains, are an engine and tender.*® But, 
under certain statutes?® or railroad rules,*+ “train” 
may include an engine, or more than one engine 
coupled, with or without cars, or a motor ear. 


As running upon tracks. In common language, a 
“train” is a conveyance which serves the public in 
conveying passengers or freight, or both, and which 
runs upon fixed tracks.*? 


Character of load. The character of the load 
makes no difference—a “train” is such whether con- 
sisting of trucks filled with gocds or of carriages 
filled with passengers.** 


Phrases: “Accommodation train,”** “elevated 
train,’*> “fast mail train,”** “freight train,”’** “loco- 
motive engine or train upon a railroad,”*® “mixed 
train,’*® “part of a train,”®° “passenger train,’”5* 


Co. v. Pennsylvania R. Co., 118 A. 570,| ployees in “freight train’ service. | dian Pac. R. Co., [1925] A.C. 569, 572]. 


571, 270 Pa. 415 [quot Cyc]. 


Lynch v. Great Northern Ry. Co., 128 41. 


22. State v. Missouri Pac. R. Co., 
117 S.W. 11738, 219 Mo. 156, 166. See 
infra text and notes 44-59. 


235) Caron’ ‘v. Boston, ete:, R. Co, 
42 N.E. 112, 164 Mass. 523, 527 [quot 
Denver, etc., R. Co. v. Vitello, 121 P. 
112, 21 Colo.App. 51, 72]. 


24. See Railroads § 991. 


25. Larson v. Illinois Cent. R. Co., 
58 N.W. 1076, 91 Iowa 81, 85. 


[a] “Locomotive and one or more 
cars connected together, and run upon 
a railroad constitute a ‘train,’”’ with- 
in the meaning of a statute. Dacey 
v. Old Colony R. Co., 26 N.E. 437, 153 
Mass. 112, 115 [quot United States v. 
Grand Trunk Ry. Co. of Canada, 203 
FE. 775, 776). 


26. Mochel vy. Iowa State Travel- 
ing Men’s Ass’n, 213 N.W. 259, 260, 
208 Lowa 623;°51 A.L.R.. 1327... 


27, Chicago, B. & Q. R. Co. v. Unit- 
ed States, 211 F. 12, 18 [quot La Mere 
v. Railway Transfer Co., 145 N.W. 
1068, 1071, 125 Minn. 159]. 


23. Caron v. Boston, etc., R. Co., 
42 N.E. 112, 164 Mass. 528, 527 [quot 
Southern R. Co. v. Cullen, 122 Ill.App. 
293, 297 (aff 77 N.E. 470, 221 Ill. 392)]. 


29. See Railroads § 991. See also 
infra note 61 [b]. 


30. Lynch v. Great Northern R. 
Co., 128 N.W. 457, 458, 112 Minh. 382. 


[a] For example, a switching en- 
gine drawing cars of logs from one 
part of a switching yard to another 
is not necessarily a ‘‘train” within the 
rules of a railroad company for em- 


N.W. 457, 458, 112 Minn. 382. 


31. Cox v. Great Western R. Co., 
9 Q°B.D.. 106,109; 


32. Cox v. Great Western R. Co., 
9 Q.B.D. 106. 


83. Denver & R. G. R. Co. v. Vitel- 
lo, 121 P..112, 128, 21,Colo-App. 51: 


34. See supra text and note 23. 
35. See supra text and note 25. 


36. Caron v. Boston, etc., R. Co., 
42 N.H. 112, 164 Mass. 523, 527 [quot 
Denver, etc., R. Co. v. Vitello, 121 P. 
112, 21 Colo.App. 51, 72]. 


¥ [a] Statutory definitions.— (1) 
One or more cars in motion, whether 
attached to a locomotive or not, shall 
constitute a train.” Mass. Acts (1897) 
ec 491 [quot Denver, etc., R. Co. v. 
Vitello, 121 BP. 112,-21 Colo.App. 72. 
73]. (2) “ ‘Train’ includes any_en- 
gine, locomotive. or other rolling 
stock.” Railway Act of Canada 
(1919) § 2 [quot Ouellette v. Cana- 
dian Pac. R. Co., [1925] A.C) 569, 572). 


37. Caron v. Boston, ete., R. Co., 42 
N.E. 112, 164 Mass. 523, 527. 


88. Larson v. Illinois Central R. 
Co., 58 N.W. 1076, 91 Iowa 81, 85. 


Le Harris vy. Rex, 9 Can.Exch. 206, 


40. Ouellette v. Canadian Pac. R. 
Co., [1925] A.C. 569, 578. See also 
Railroads § 1021. 


_ [a]. Statutory definition.—“ ‘Train’ 
includes any engine, locomotive, or 
other roe stock.” Can, Railway 
Act (1919) § 2 [quot Ouellette v. Cana- 


Jones v. Pere Marquette R. 
Co., 18338 N.W. 998, 996, 168 Mich. :1. 


[a] As defined in book of rules, 
(1) “train” is.an engine, or more than 


one engine coupled, with or without — 


cars. Jones v. Pere Marquette R. Co., 
133N.W...993). S96, 168 Mich. oleinn(2) 
Light engine other than yard engine 
is included. Jones v. Pere Marquette 
R. Co., supra, 


42. Patillo v. State, (Tex.Cr.) 47 
S.W.(2d) 847. ‘ me 


[a] “Bus” distinoeuished.—Patillo 
v. State, (Tex.Cr.) 47 S.W.(2d) 847. 
“Omnibus” 46 C.J. p 1093. 


48. Cox v. Great Western R. Co., 
9 Q.B.D. 106, 109. 


44. Defined see 1 C.J. p 519. 


45. See Elevated Railroad 20 C.J. 
p 400 note 31 [b]. 


Fs See Passenger § 2 note 59 [b] 
47. Defined see Freight 6 
and notes 54-56. ‘, : cont 


48. Denver, ete., R. Co. v. Vitello, 
121 P. 112, 21 Colo.App. 51, 70, 75. 
ee Locomotive 38 C.J. p 135 note 28 
a]. 

49. Defined see Mix 40 C.J. p 1231 
eae note 46. See also Railroads 

975. 

50. See Part § 1 text and note 69. 


51. Defined see Passenger § 2 text 
and notes 57-63. See also Railroads 
§ 975 note 26 [a]. 


“Regular passenger train” see Pas- 
senger § 2 note 59 [b]. See also Rail- 
roads § 975. - 


For later cases, developments and changes in the law see Annotations, same title and section number 


— 


“railroad train,”’>? “revenue train,”®? “single train,”’>+ 
“through train, eb Strains of; ears;:** “rain upon 
a railway, ies “wildcat train,”5§ and “wild train;7’5° 
on any railroad engaged in 
interstate commerce,’’®? “all trains 
these limits,’’®? “dispatehing trains,”°? “movement of 

drinking water,’’®* 
and 
are attached to and after they are detached from 


alsos“‘all trains >... 


trains,” “on all trains. 71, 5. 
“operating . . . trains,’é5 


trains.’”’&6 


[§ 3] B. As Verb. To prepare or educate.®7 


Phrases: 
nurse” ;*® also “training school.”’?° 


52. See Railroad § 2 p 873 text 
and note 77. 


53. Defined see Revenue § 4 text 
and note 92. See also Railroads § 990 
note 71 [a]. 


oso* See Single 58 C.J. p 738 note 


55. See Through § 4. 
56 Hollinger v. Canadian Pac. R. 


Co 2h Ont 0a ie Ca “cary iste: 
Wheeled vehicle or conveyance, in- 
eluding carriages, chariots, carts, 


waggons, trucks,’ ete., and a locomo- 
tive is a car carrying the motive pow- 
er, and a tender is a car carrying the 
water and fuel for the locomotive, 
and shackled together they form a 
train of cars’’). 


[a] As not merely: (1) Engine 
and tender. Hollinger v. Canadian 
Pac. R. Co., 21-Ont..705, 713; Harris 
v. Rex, 9 Can.Exch. 206, 211. (2) Lo- 
ecomotive and tender with one box 
platform or passenger car attached. 


Hollinger vy. Canadian, etc., R. Co., 
supra. 
57. Cox v. Great Western R. Soe 


9 Q.B.D. 106, 109. 


58. See SS aes [40 Cye 988 text 
and note 20]. 


201. See Wildcat [40 Cyc 988 note 


U. S. v. Northern Pac. Ry. Co., 
41 Sct. 101, 102, 254 U.S. 251, 65 L.Ed. 
249; United States Vv. Chicago, B. & 
@ R. Co.) 35° S.Ct 634, 635,237 U.S. 
410, 59 L.Ed. 1023; United States v. 
Brie R. Co., 35 S.Ct. 621, 624, 237 U. 
S. 402, 59 L.Ed. 1019; Pennsylvania 
Co. v. United States, 241 F. 824, 829; 
United States v. Louisville & Jeffer- 
sonville Bridge Co., 236 F. 1001, 1002; 
United States v. Pere Marquette R. 
Co., 211 F. 220, 223; La Mere v. Rail- 
way Transfer Co. of City of Minneapo- 
‘lis, 145 N.W. 1068, 1070, 125 Minn. 
159, Ann.Cas.1915C 667. 


61. Clary v. Chicago, M. & St. P. 
Ry. Co., 123 N.W. 649, 650, 141 Wis. 
411. 

[a] Freight train coming into 


yard may be included. Clary v. Chi- 
cago, etc., R. Co., 123 N.W. 649, 650, 
141 Wis. 411. 


[b] Switch engine with two freight 
cars en route for a siding for the pur- 
pose of switching was held not in- 
cluded. Clary v. Chicago, etc., R. Co., 
123 N.W. 649, 650, 141 Wis. 411. 


62. Virginia, etc., R. Co. v. Clow- 
ers’ Adm’x, 47 S.E. 1003, 1004, 102 Va. 
867. 

[a] “fransmitting orders” not 
synonymous — Virginia, etc., R. Co. v. 
Clowers’ Adm’x, 47 S.E. 1008, 1005, 
102 Va. 867. 

Train dispatcher see 
patching” infra § 4. 

63. See Master and Servant § 43. 


“Train dis- 


“<«Trained’ in farming,’’®® and “trained 


TRAIN—TRAM 


Shiny Phrases: 


TRAINER.*® 
TRAITOR.*®° 


“until the ears 


[§ 4] C. Used as Adjective. 
an adjective in certain phrases which have received 
judicial construction.7! 


[63 C.J.] 765 


“Train” is used as 


“Train crew,”?? “train check,”?? “train 
dispatcher,”’"* “train dispateching,”?> “train move- 
ment,”7® “train movements,”™? and “train wreck.”7 


Any one who acts deceitfully and 


falsely to his friends and joins their enemies.** 


TRAM.*®? In one sense, any of various vehicles.®* 
“Tram railroad,”’8+ a phrase in which the word 


“tram” is employed adjectively, has no settled, well- 


64. Dean v.. 
Ala. 34, 35 


Provision requiring drinking water 
pes applicable see Street Railroads § 
65. See Master and Servant § 796. 


66. Atlantic Refining Co. v, Penn- 
sylvania R.Co.,) 113 “Ay+57 05,5715! 270 
Pa. 415. 


67. Webster New Int. D. 


68. Gresham vy. 4Stna L. Ins. Co., 
(S:C.) 156 S.B. 878, 880. 


69. “Servant” distinguished see 
epee and Servant § 1454 note 55 


State, 43 So. 24, 149 


70. “Normal school” synonymous 
see Schools and School Districts § 9. 


“Gommon school” distinguished see 
Schools and School Districts § 2 text 
and note 32. 


71. See infra text and notes 72-78. 


72. Forge v. Houston, ete:, R. Co., 
90 S.W. 1118, 41 Tex.Civ.App. 81. 


fa] As used in instructions to 
jury, the phrase included ‘the con- 
ductor, the engineer, the fireman, and 
brakeman.” Forge v. Houston & T. 
Cra Eta On 90 SW. 1118, 41 Tex.Civ. 
App. 81. 


Full’ crew statutes see Railroads §§ 
903-907. 


Negligence see Master and Servant 
§§ 677, 678. 


73. Transfer of see Carriers § 
1122. 


74. 
45. 

[a] ‘“®elegraph operator” distin- 
guished.—‘‘A distinction is to be 
drawn between mere telegraph opera- 
tors and train dispatchers. A 
telegraph operator ordinarily is not 
invested with any control over the 
running of trains, and it has been 
held that a telegraph operator does 
not occupy the position of a train dis- 
patcher merely because he transmits 
or delivers orders for the movement 
of trains.” Edge v. Southwest, ete., 
R. Co., 104 S.W. 90, 97, 206 Mo. 471 
[quot Strottman v. St. Louis, etc., R. 
Go., 1109. Swe. 1.695" 779,24 Mo. 227]. 
“Telegraph operator” see Operator 46 
C.J. p 1117 text and note 75 


75. Virginia, etc., R. Co. v. Clow- 
anit Adm’x, 47 S.E. 1003, 1004, 102 Va. 
867. : 


[a] “Object of train dispatching 
is to place in the hands of conductors 
who manage the trains [of a railroad] 

. proper and safe orders for 
their guidance. The source of such 
orders is the office of the train dis- 
patcher, from which they emanate, 
and their destination is the hand of 
the conductor of the train whose 
movements they are intended to di- 
rect and control.” Virginia & S. Ry. 


See Master and Servant §§ 44, 


Co. v. Clowers’ Naas 47 S.E. 1003, 
1004, 102 Va. 867 


76. Chicago & Eee RT Conevaw Ur roe 
22 F.(2d) 729; Brooklyn Eastern Dist. 
PTS v. United States, 239 F. 287, 


77. 
[a]. 


Train movements under full crew 
statute see Railroads § 907. 


_ 78. Mochel v. Iowa State Travel- 
ing Men’s Ass’n, 213 N.W. 259, 261, 
203 Iowa 623, 51 A.L.R. 1327. 

[a] In insurance policy.—Where 


accident insurance policy provided 
for double indemnity if insured was 


See Railroads § 991 note 87 


killed in train wreck, phrase “train 
wreck” held to mean either total or 
partial destruction of the _ train. 


Smashing in of a portion of a pas- 
senger car held ‘“‘train wreck,” within 
the meaning of that phrase as used 
in double indemnity provision of ac- 
cident insurance policy. Mochel v. 
Iowa State Traveling Men’s Ass’n, 
213 N.W. 259, 261, 208 Iowa 623, 51 
A.L.R. 1327. 


; cep Of horse, lien of see Animals 
sc. See also Treason post. 


Rescue § 2. 


81. Standard D. [quot Vulcan De- 
tinning Co. v. St. Clair, 145 N.H. 657, 
659, 815 Ill. 140]. 


[a] “Scab” not equivalent.—Where 
an injunction restrained certain un- 
jon men from calling employees of a 
certain company “scabs or other of- 
fensive, scurrilous, or opprobrious 
names,” “traitor,” used with respect 
to the union-‘cause, has not, in that 
sense, the offensive, scurrilous, or op- 
probrious character of “scab.” Vul- 
can Detinning Co. v. St. Clair, 145 N. 


BE. 657, 659, 315 Ill. 140. “Scab” see 
Scab § 2. 

82. See Tramcar post; Tramroad 
or Tramway post. 

83. Webster New Int. D. 

[a] Historical note.—‘‘The first 


steam railroads in this country were 
ealled trams, and their construction 
is illustrated by one of the first im- 
portant accidents which occurred on 
the track of the New York Central, 
in which the iron strap which faced 
the wooden track was detached and 
curled up, passing through the floor 
of the car and killing a distinguished 
Buropean ambassador to this coun- 
try.” Idalia Realty & Development 
Co. v. Norman’s Southeastern Ry. Co., 
(Mo.) 219 S.W. 928, 925. 


Origin of “tram” see Tramroad or 
Tramway infra § 1 note 10 [a]. 


84. See Railroads 51 C.J. p 374; 
Street Railroads 60 C.J. p 142. 


Distinguished from: 


766 [63 C.J.] 


defined meaning,®® and is often applied to a street 
In some places it 
is commonly used as the equivalent for “street rail- 
It is also applied to a roadbed and ears 


railroad, carrying passengers.*® 


road 87 


for transporting coal and other freight.** PI 
“Tram railroads employed in the transportation of 


logs ISO 


TRAMCAR.°°® Phrase: “No conductor shall per- 
mit any person in excess of the maximum prescribed 


. . . upon any tramear.’’®1 
TRAMMEL NET.°? 
TRAMMER.®? 


TRAMP. [§ 1] A. AsNoun. A foot traveler;*® 
In another sense, the word “tramp” 
is used to designate an idle wanderer;°®* an itiner- 


a tramper.®® 


TRAM—TRAMROAD 


abond.® 


Phrase: 


eee coulis | 


or wandering vagabond ;? a wandering, homeless vag- 
The idea conveyed to the mind by the 
word is that simply of an idle, worthless fellow who 
wanders about the_country seeking to secure a liv- 
ing without toil, not necessarily dangerous.° 


[§ 2] B. As Verb. 


“Tramping,” as used in a 


vagrancy statute, means moving about from place 


to place as a tramp or beggar without actual destina- 
tion or honest purpose.® 


Phrase: “Every person found tramping and wan- 


dering around from place to place. 


7 


TRAMP CORPORATION.® 


eral. 
meaning.?® 


ant beggar;®® a vagabond;®® a vagrant;? a vagrant 


“Appliance of a manufacturing busi- 
ness” see Appliance 4 C.J. p 1385 
note 11. 


“Machine” 
80 [el]. 


“Tool” see 62 C.J. p 1081. 


85. State ex rel. Western Tie & 
Timber Co. vy. Pulliam, 135 S.W. 443, 
444, 233 Mo. 229 [quot Idalia Realty 
& D. Co. v. Norman’s Southeastern R. 
Co., (Mo.) 219 S.W. 923, 925]. - 


86. State v. Pulliam, 135 S.W. 443, 
444, 233 Mo. 229 [quot Idalia Realty 
& D. Co. v. Norman’s Southeastern R. 
Co., (Mo.) 219 S.W. 923, 925]. 


87. State v. Pulliam, 135 S.W. 443, 
444, 233 Mo. 229 [quot Idalia Realty 
& D. Co. v. Norman’s Southeastern 
R. Co., (Mo.) 219 S.W. 9238, 925]. 

“Street railroad’ see Street Rail- 
roads §§ 1, 2. 

88. State v. Pulliam, 135 S.W. 443, 
444, 233 Mo. 229 [quot Idalia Realty 
& D. Co. v. Norman’s Southeastern 
R. Co., (Mo.) 219 S.W. 9238, 925]. 

89. Idalia Realty & D. Co. v. Nor- 
man’s Southeastern R. Co., supra. 

90. See Tram ante; Tramroad or 
Tramway post. 


see 38 C.J. p 330 note 


As “car” see 9 C.J. p 1284 note 12, 


[g]. 


91. Kelly vy. Wigzell, 5 Austr.C.L. 
R. 126, 129. 


92. See Net § 2 note 34. 


93. See Block Hole 8 C.J. p 1127 
note 51 [al]. 


94. See Disorderly Conduct 18 C. 
J.p 1215; Vagrancy [39 Cyc 1108]. 


“Tramp” corporatious see Corpo- 
rations § 3932. 


95. Webster Int. D. [quot Savan- 
nah, etc., R. Co. v. Boyle, 42 S.E. 242, 
115 Ga. 836, 840, 59 L.R.A. 104]. 


96 Webster Int. D. [quot Savan- 
nah, etc., R. Co. v. Boyle, 42 S.E. 242, 
115 Ga. 836, 840, 59 L.R.A. 104]. 


97. Standard D. [quot Savannah, 
ete., R. Co. v. Boyle, 42 S.E. 242, 115 
Ga. 836, 840, 59 L.R.A. 104]. 


98. Standard D. [quot Savannah, 
etc., R. Co. v. Boyle, 115 Ga. 836, 840, 
42 S.H. 242, 59 L.R.A. 104]. 


Standard D. [quot Savannah, 
ete, KR. Co; y. Boyle, 42 S.E. 242, 
115 Ga. 836, 840, 59 L.R.A. 104]. 


“Vagabond” [39 Cyc 1107]. 


1. Standard D. [quot Savannah, 
etc., R. Co. v. Boyle, 42 S.E. 242, 115 
Ga. 836, 840, 59 L.R.A, 104]. See al- 


so Vagrancy [39 Cye 1108]. 


[a] “Vagrant” distinguished.—Un- 
der statutory definitions of ‘‘tramp” 
it seems that while all tramps are 
vagrants all vagrants are not tramps. 
Des Moines v. Polk County, 78 N.W. 
249, 107 Iowa 525, 532. Statutory defi- 
nitions see infra note 2 [b]. 


2. Webster Int. D. [quot Savan- 
nah, etc., R. Co. v. Boyle, 42 S.E. 242, 
115 Ga. 836, 840, 59 L.R.A. 104]. 

[a] “Public enemy.”—‘“The genus 
tramp, in this country, is a public 
enemy. He is numerous and he is 
dangerous. He is a nomad, a wan- 
derer on the face of the earth, with 
his hand against every honest man, 
woman and child in so far as they 
do not, promptly and fully, supply 
his demands. He is a thief, a robber, 
often a murderer, and always a nuis- 
ance. He does net belong to the 
working classes, but is an idler. He 
does not work because he despises 
work. It is a fixed principle with 
him that, come what may, he will not 
work. He is so low in the scale of 
humanity that he is without that not 
uncommon virtue among the low, of 
honor among thieves. He will steal 
from a fellow tramp, if in need of 
what that fellow has, and will resort 
to violence when that is necessary. 
- ... ‘They beat their way upon 
railroads and other lines of communi- 
cation, and resent with vicious vio- 
lence any attempt on the part. of the 
railroad employees and others to 
drive them off. They plod through 
the rural districts, appearing sud- 
denly at farm houses, and other hous- 
es where it is probable that unpro- 
tected women and children may be 
found, and brutally coerce compliance 
with their demands for food, or what- 
ever else they may desire, terrorizing 
the people, and adding still further 
discouragements to life in isolated 
places.” State v. Hogan, 58 N.E. 572, 
574, 575,:63 OhioSt. 202, 81 Am.S.R. 
626, 52 L.R.A. 863. 


[b] Statutory definitions.—(1) 
“Any male person 16 years of age or 
over who is physically able to per- 
form manual labor, and is a vagrant 
within the purview of section 1430 
of the Code, who is found wandering 
about practicing common begging, or 
is wandering about having no visible 
calling or business to maintain him- 
self, and is unable to show reasona- 
ble effort and in good faith to se- 
cure employment, shall be deemed a 
tramp.” Acts 23rd Gen. Assem. ec 43 
§ 2 [quot Des Moines y. Polk County, 
78 N.W. 249, 252, 107 Iowa 525]. (2) 
“Persons who rove about from place 


TRAMROAD or TRAMWAY.® [§ 1] A. In Gen- 
“Tramroad” has no settled or well-defined 
Likewise, “tramway” has no fixed and 


to place, begging, and all vagrants 
living without visible means of sup- 
port who stroll over the country with- 
out lawful occasion.” Act 1885 § 2 
[quot People y. Deacons, 16 N.E. 676, 
109 N.Y. 374, 380]. (3) ‘Whoever, 
except a female or blind person, not 
being in the county in which he usu- 
ally lives or has his home, is found 
going about begging and asking sub- 
sistence by charity, shall be... 
deemed to be a tramp.” Rev. St. § 
6995 [quot State v. Hogan, 58 N.E. 
572, 63 OhioSt. 202, 81 Am.S.R. 626, 
52 L.R.A. 863]. (4) ‘Every male per- 
son over 16 years old, who is a va- 
grant within the meaning of section 
1543, Rev. St., [is] a ‘tramp,’ if he 
be without visible means of support 
and be found and arrested in any 
town, city, or village of this state, in 
which he is not at the time an ac- 
tual inhabitant.” Johnson v. Wauke- 
sha County, 25 N.W. 7, 64 Wis. 281, 
286 [cit L. (1883) ¢ 342 § 1]. (5) “Any 
male vagrant, within the meaning of 
- . - Section 1543, over 16 years old, 
[if he] be found drunk and disor- 
derly, whether he be an inhabitant 
or not of the town, city, or village 
in which he is arrested.” Johnson v 
Waukesha County, supra [cit L. 
(1883) ¢ 342 § 1]. 


3S. Miller v. State, 73 Ind. 88, 92. 


4 Savannah, ete., R. Co. v. Boyle, 
7a 242, 115 Ga. 836, 840, 59 L.R.A. 


5. Savannah, ete., R. Co. v. Boyle, 
supra. But see supra note 2 [a]. 


6 Ex parte Karnstrom, 249 S.W. 
595, 297 Mo. 384, 392. 


[a] “Wandering” equivalent 
used in a vagrancy statute. 
Karnstrom, 249 S.W. 595, 
384, 395. 


7. Ex parte Karnstrom, 249 S.W. 
595, 297 Mo. 384, 391. 


8 See Corporations § 3932. 


9. See Railroads 51 C.J. p 3874; 
Street Railroads 60 C.J. p 142; Tram 
ante; Tramcar ante. 


As subject to assessment see Lev- 
ees and Flood Control § 61. 


Use of street by see Municipal Cor- 
porations § 3784 note 10 [d]. 


10. Poinsett Lumber, etce., Co. Vv. 
St. Francis Levee Dist., 171 S.W. 875, 
115 Ark. 454. 


[a] Origin of “tramroad.??— 
“Counsel for the appellants ... 
Suggested that the origin of ... 
‘tramroad’ was derived from the ter- 
mination of Sir James Outram’s name, 


as 
Ex parte 
297 Mo. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


_ strict meaning,'! except that, under certain statutes, 


it is a word of technical meaning.}2 


been held that a “tramway” is but an improved road 
or passway,'*® it has been said that “tramroad” is 
synonymous or practically synonymous with “rail- 
road” or “railway,”!4 and, in the ordinary use of 
the word, it is a railroad or railway over which 
cars are operated;?® nevertheless, it has been said 
that whether a “tramway” is a “railway” in a given 
case must of necessity depend upon the facts of the 
concrete case, and not upon an abstract definition.1¢ 
“Tramway” has also been defined as a line of rail- 


who had adopted a system of trac- 
tion along timber, or something of 
that character, as far back as 1740. 
- - . I do not quite agree in that be- 
ing the origin of the term. . .. It 
is really a process of evolution. As 
far back as, I think, even 200 years 
ago, long before Sir James Outram 
was heard of, difficulties were felt in 
providing adequate surfaces for heavy 
traffic; the ruts which were formed 
in bad weather were a very serious 
matter, and: the first idea seems to 
have been to lay planks or baulks 
of timber in the ruts. Then it was 
improved by putting something over 
them in the shape of plankings to 
make it still smoother. The wheels 
used to pass over this class of struc- 
ture, and, being wide roller wheels, 
they could easily be kept upon what 
was the track .or way, and these 
tracks were called ways or way 
leaves, because they generally passed 
from one person’s property to some 
place on property other than that 
which belonged to the person from 
whose property the materials were 
carried. Then the next step seems 
to have been to lay iron plates on 
the top, which made the surface still 
smoother, and then came what, I 
think, was the origin of the term 
‘tram.’ Somebody hit upon the idea 
of preventing the wheels or rollers 
from getting off the track by putting 
a light rail on the top of the track, 
and that was called a trammel rail, 
and hence came the word, so far as 
I can make out, of tramrail or tram- 
road. The next idea was, instead of 
letting the wheel rest on the road, 
to make the little rail a good solid 
rail, so that the wheel rested on the 
rail and not on the road, and there 
you get the railroad. Then it al- 
most follows, as a matter of course, 
that the ‘railroad’ and ‘tramroad’ be- 
came synonymous terms. So that 
you have a ‘railway’ and a_ ‘rail- 
road’ or a ‘tramroad’ practically all 
meaning the same thing. I think that 
is probably the way in which this 
nomenclature has arisen, though I 
am only stating that in much the 
same way as counsel made the sug- 
gestion as to how the terms arose.” 
Blackpool, ete., Tramroad Co. Vv. 
Thornton Urban Dist. Council, [1907] 
1 K.B. 568, 576, 577 (per Sir Gorell 
Barnes). 

11. Bradley v. Degnon Contracting 
Co., 120 N.E. 89, 91, 224 N.Y. 60. . 

12. Blackpool, etc., Tramroad Co, 
vy. Thornton Urban Dist. Council, 
[1907] 1 K.B. 568, 584 (per Farwell, 
eisadia) ie 


13. Duncan v. American Standard 
Agphalt Co., 97 S.W. 392, 393, 30 Ky. 
L. 84. 

14 See supra note 10 [a]. 

[a] “Railway” synonymous as us- 
ed in a tramways act. Blackpool, 
ete., Tramroad Co. y. Thornton Urban 
Dist. Council, [1907] 1 K.B. 568, 579. 


15. Gough v. Jewett, 52 N.Y.S. 707, 
RG3uG; J.—40] 


TRAMROAD 


Although it has 


32 App.Div. 79, 81 [reh den 54 N.Y.S. 
1102, 34 App.Div. 624, and cit Wood- 
ward Iron Co. v. Lewis, 54 So. 566, 
571, 171 Ala. 233 (applying term to a 
tram track in a mine)]. 


: [a] “Railway” compared.—A 
“tramway” might not be a “railway” 
in the sense in which either word is 
used in some statutes, but it would 
be such under others. Woodward 
Iron Co. v. Lewis, 54 So. 566, 570, 171 
Ala. 233 [cit Roberts & W., Duty and 
Liability of Employers]. 


{b] “Railroad” or “railway” dis- 
tinguished.—(1) “ ‘Railway’ and ‘rail- 
ways’ in their largest sense include 
no doubt all classes of railways. 
Commonly, however, they have a nar- 
rower signification, and if anyone de- 
sired to refer to a tramway .. . 
he would . . . ordinarily use the word 
‘tramway.’ . . If he should use the 
word ‘railway’ without any qualify- 
ing words or circumstances, he would 
. be taken to mean one of the 
ordinary railways of the country 
which transport passengers and 
freight.” Toronto R. Co. v. Reg., 4 
Can.Exch. 262, 268 [aff 25 Can.S.C. 
24]. (2) “The distinction between 
some tramways and some railways is 
very slight, while that between oth- 
ers is very great and marked.” Wood- 
ward Iron Co. v. Lewis, 54 So. 566, 
571; 171 Ala. 233. ..(3) A “railroad”’ 
denotes an enterprise created and op- 
erated for the purpose of carrying 
upon a fixed track passengers and 
freight or passengers or freight for 
rates or tolls, without discrimination 
as to those who demand the transpor- 
tation.” Bradley v. Degnon Contract- 
ing Co., 120 N.B. 89, 91, 224 N.Y. 60. 
(4) A tramway upon which small 
cars are operated to haul dirt up 
from pits to brick-making machinery, 
the cars run by gravity, except for 
a short distance, where cables are 
sometimes attached to them to as- 
sist in pulling them, is not a “Tail- 
road,” in the usual meaning of the 
word. South Knoxville Brick Co. v. 
Empire State Surety Co., 150 S.W. 92, 
93, 126 Tenn. 402. (5) “The rails [of 
the road in question] are not sunk 
in the ground as trarnway lines are, 
but are laid on sleepers and are above 
the surface, and are fixed in the way 
usual in railways; the land on which 
they are laid has been acquired by, 
and is the property of, the appellants, 
and is fenced off from the adjacent 
premises, and no one has any right 
to come thereon without the permis- 
sion of the appellants.’ Blackpool, 
ete., Tramroad Co. v. Thornton Ur- 
ban Dist. Council, [1907] 1 K.B. 568, 
576. “Tramway” as street railroad 
see infra § 2. (6) As used in certain 
constitutional or statutory provi- 
sions. Bradley v. Degnon Contract- 
ing Co., supra; Blackpool, etc., Tram- 
road Co. v. Thornton Urban Council, 
[1907] 1 K.B. 568, 584, 585; Swan- 
sea Co. v. Swansea Sanitary Board, 
[1892] 1 Q.B. 357 [cit Woodward Iron 
Co. v. Lewis, supra].’ (7) In French, 
“a ‘chemin de fer’ could never be 
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way laid down upon the surface of a street or com- 
mon road with a rail adapted for use by ordinary 
vehicles.17 “Tramroad” is applied to railways which 
are built generally along the surface of the ground, 
where no particular attention is paid to a uniform 
grading of the roadbed.18 
tramways.’® In the ordinary use of the word, “tram- 
way” does not apply to a platform used to carry 
away lumber from a sawmill.?° 


[§ 2] B. As Street Railroad or Railway. “Tram- 
road,” it has been said, is sometimes applied to street 
railways;?1 and “street railroad” and “tramway” 


There are also overhead 


called ‘un tramway,’ or ‘un tramway’ 
be called a ‘chemin de fer,’ and a 
street railway is nothing else... 
but ‘un tramway.’”’ Toronto R. Co. 
v.. Reg., 25 Can.S.C. 24, 33. (8) Pri- 
vate “tramway” distinguished see 
Railroads § 1 text and note 23. 


[c] “Railroad” or “railway” syn- 
onymous.—(1) ‘Railroad’ synony- 
mous see Railroads § 1 note 23. (2) 
A railroad composed of ties of about 
six feet in length and six inches in 
depth and six inches in width which 
were laid at some places in the bed 
of an excavation and at other places 
on the surface of the street, upon 
which steel rails were spiked about 
three feet apart, upon which trains 
of dump cars hauled by steam loco- 
motives were to operate, is a tram- 
way. Bradley v. Degnon Contracting 
Co., 120 N.E. 89, 91, 224 N.Y. 60. (3) 
A tram track in a mine. See supra 
this note. (4) In Canada, “there are 
a class of railways well known and 
in common use, to which the descrip- 
tion tramway is applicable and to 
which it is always applied, namely, 
short lines of. rails connected with 
mills, manufactories and mines, and 
used for lumbering operations.” Dis 
op in Toronto R. Co. v. Reg., 25 Can. 
S.C. 24, 30. 


“Railroad” see Railroads §§ 1, 2. 
“Railway” see Railroads § 3. 


16. Woodward Iron Co. v. Lewis, 
34 So. 566, 571, 171 Ala. 233. 


17. Dis! opin: -Loronto RR. "Coss. 
Reg., 25 Can.S.C. 24, 29. 


[a] Construction of “tramway.”— 
“The tramway is constructed with a 
rail of a peculiar design, having a 
flange to prevent the wheels of an 
ordinary vehicle slipping off.’ Dis 
op in Toronto R. Co. y. Reg., 25 Can. 
S.C. 24, 29. 


18% Poinsett Lumber & Mfg. Co. 
v. Board of Directors of St: Francis 
eG Dist., 171 S.W. 875, 115 Ark. 


[a] In Arkansas “it is a matter 
of common knowledge that in this 
state the term ‘tramroad’ is usually 
applied to roads constructed with 
rails spiked down on it like a rail- 
way, such roads being used generally 
for hauling lumber or for transport- 
ing coal from mines which are owned 
and operated exclusively for the ben- 
efit of persons who own the timber 
or the product of the mines, and 
which are not operated as a com- 
mon carrier.’ Poinsett Lumber, etc., 
Co. v. St. Francis Levee Dist., 171 S. 
W. 875, 115 Ark. 454. 


19. State v. Pulliam, 135 S.W. 443, 
444, 233 Mo. 229. 


20. Gough v. Jewett, 52 N.Y.S. 707, 
32 App.Div. 79, 81 [reh den 54 N.Y.S. 
1102, 34 App.Div. 624]. 


21. Poinsett Lumber & Mfg. Co. 
v. St. Francis Levee Dist., 171 S.w. 
875, 115 Ark. 454. 


, 
‘ 
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have been considered as synonymous.’? However, 
“street railroad” and “tramway” have been distin- 
guished.? 


In England, “tramway” includes and is generally 
used to denote a street-railway.2* The word, gen- 
erally speaking, has been defined as a street rail- 
way not interfering with the ordinary traffic, with 
the rails in grooves and the propulsion being either 
by animal or mechanical power.”° 


In Canada, street railways, in common parlance, 
are tramways;?° in fact, by the modern meaning 
of “tramway,” hardly anything but a street railway 
is meant.?7 


[§ 3] C. Phrases. “Railway or tramway, 
“railway or tramroad,”?® and “steel girder tramway 
rails”;°° also “railways and tramways,’’*! “railways 
or tramroads,’?? “railways or tramways,”*? “tram 
or railroads,’’*+ “tram ways or other roads, not mean- 
ing railways,”?> and “tramways, upon which lum- 


9928 


22. See Street Railroads § 1 text 
and note 10. 


23. Bradley v. Degnon Contracting 
Coy, 120) N.E.- "89; 91, ° 224 NY.) 160 
(“street railroad” ‘‘denotes an enter- 
prise created and operated for the 
purpose of carrying upon a fixed track 
passengers and freight or passengers 
or freight for rates or tolls, without | v. 
discrimination as to those who de- 
mand the transportation’). See infra 
note 27 [a]. 


[a] “Within the General Statutes 
or Constitution of the state.”—Brad- 
ley v. Degnon Contracting Co., 120 N. 
E. 89, 91, 224 N.Y. 60. 


24. Toronto R. Co. v. Reg., 4 Can. 
Exch. 262, 269 [aff 25 Can.S.C. 24]. 


[a] “Street railway” compared.— 
“Tramway” ‘is of course a larger 
term. There are tramways which are] vy, 
not street railways, but all street 
railways are tramways within the 
meaning of that term as commonly 
used in that country.’ Toronto R. 
Co. v. Reg., 4 Can.Exch. 262, 269 [aff 
25 Can.S.C. 24, 33]. 


: [b] “Street railway’? synonymous. 
—Street railways “are very common- 
ly, and not unfrequently even in Acts 
of Parliament authorizing their con- 
struction, spoken of indifferently as 
tramways or street railways.” Toron- 
to R. Co. v. Reg., 25 Can.S.C. 24, 36 
(per Gwynne, J.). 


or towns, but. «. 


ways.” 


28. Blackpool, 


29. Blackpool, 


S.C. 24, 35. 


24, 34; 


32. Blackpool, 


33. Blackpool, 


pra. 
34. 


35. Beasley 


in Canada or the United States ever 
applied to these street or surface rail- 1370 
ways used for rapid’ transit in cities 
. they are always 
colloquially referred to as street rail- 
Dis op in Toronto R. Co. v. 
Reg., 25 Can.S.C. 24, 29. 


etc., 
Thornton Urban Dist. 
[1907] 1-K.B. 568, 578. 


etc., 
v. Thornton Urban Dist. 
ELSOU TT Kee S568, lis 


30. Toronto R. Co. v. Reg., 25 Can. 


Toronto R. Co. v. Reg., 25 Can. [a] 
Toronto: -R, CoseVv., Hess, 
4 Can.Exch. 262, 267. 


ete., 
Thornton Urban Dist. 
[1907] 1 K.B. 568, 578. 


etc., 
v. Thornton Urban Dist. Council, su- 


Beasley v. Aberdeen, etc., R. 
Co., 59°S.E. 60, 62, 145 N.C. 272, 


v. Aberdeen, etc., R. 
Co., 59 S.E. 60, 61, 145 N.C. 272. 


36. Gough v. Jewett, 
707, 32 App.Div. 79, 81 [reh den 54 
N.Y.S. 1102, 34 App.Div. 624]. 


TRAMROAD—TRANSACT 


ber is not piled, alone being excepted.”** 


TRANQUILLITY. Phrase: “Public and domestic 
tranquillity.’”’°* 


TRANSACT.*§ [§ 1] A. In General. A verb 
meaning to carry on®® or manage,*® as a business. ** 


[§ 2] B. Transact Business.*? In common par- 
lance, “transact business” is the same as “to carry 
on business.”£2 As used in certain statutes, “to 
transact business” has been compared with** and 
held equivalent to*® “to do business.’’*® 


Phrases: “Desiring to transact business,”** “no 
such corporation . . . shall transact any busi- 
ness,” “person shall transact business,”’*° “transact 
any business,’”®° “transact any business within this 
state,”°! “transact business in this Commonwealth,”°? 
“transact business in this state,”** “transact business 
or acquire, hold, or dispose of property in this 
state,”°+ “where it may transact any business” ;°° 
also “transacts business,’’®® and “transacts business 


Shareholder see Corporations §§ 1369, 


43. Territory v. Harris, 19 P. 286, 
8 Mont. 140, 144. 


[a] Covertible terms.—(1) Gener- 
ally. Territory v. Harris, 19 P. 286, 
8 Mont. 140, 144. (2) In-a_ statute 
relative to a license fee. Territory 
v. Harris, supra. 


“Carry on” as applied to business 
ecg gaaet 10 C.J. p 1240 text and notes 
11-20. 


44. People ex rel. Allen v. Whit- 
ey 123 N.Y.S. 769, 770, 68 Misc. 
306. 


Tramroad Co. 
Council, 


Tramroad Co. 
Council, 


“fo do business’ compared.— 
“To transact business’”’ cannot be giv- 
en a narrower significance than “to 
do business.” People v. Whiting, 123 
N.Y.S. 769, 770, 68 Misc. 306. 


45. See cases infra this note. 


[a] “To do business” equivalent as. 
used in provisions relative to foreign 
corporations. In re Wellings’ Estate, . 
221 P. 628, 631, 192 Cal. 506; Free 
Baptists’ Gen. Conference v. Berkey, 
105 P. 411, 156 Cal. 466, 468, 469. 

46. “Does business” 19 C.J. p 383. 

“Doing business” 19 C.J. p 384. 

47. See Corporations § 3980. 


48. Jones v. Martin, 74 So. 761, 
762, 15 Ala.App. 675. ; 


Tramroad Co. 
Council, 


Tramroad Co. 


52. N.Y.S. 


25. Blackpool, rete» sTramroad Co. 37. In re Powers, 25 Vt. 261, 268.| 49, wink v. Sack, 287 F. 514, 516. 
Ne ornton Urban ist. Council, [a] Means “nothing more than ; 
[1907] 1 K.B. 568, 578. public peace.”—In re Powers, 25 Vt. BO. americans BUCA Oley) 8tis 


Co. v. Moore, 8 N.W. 181, 134, 2 Dak. 


[a] History of use.—‘“‘They [tram- 
ways] were first used somewhere 
about 1830 or 1832 in America, and 
the first trace of them in England 
+. ». was at Birkenhead in 1860.” 
Blackpool, ete., Tramroad Co. v. 
Thornton Urban Dist. Council, [1907] 
1 KB. 568, 578. 


26. Toronto R. Co. v. Reg., 25 Can. 
S.C. 24, 33. But see Toronto R. Co. 
v. Reg., 4 Can.Exch. 262, 269 [aff 25 
Can.S.C. 24, 33] (“in Canada the word 
[“tramway”] is sometimes, though 
not generally, used’‘to designate a 
street railway’’). 


[a] In French street railways are 
tramways. Toronto R. Co. v. Reg., 4 
Can.Exch. 262, 269. 


27. Toronto R. Co. v. Reg., 25 Can. 
S:C. 24,933. 


[a] 


language the term ‘tramway’ is not 


hey 268. ‘Public peace’ see Peace 


38. See also 
Transactor post. 


“Transacted and carried on” 
Engage 20 C.J. p 1258 note 88 [a]. 


39. Territory v. Harris, 19 P. 286, 
8 Mont. 140, 144. 


40. Webster Int. D. 
41. See infra §§ 2, 3. 


‘ 42. Transact business, 
oO: 


Beneray see Accident Insurance § 


Transaction post; 


see 


disability 


Pertaining to occupation see Accident 
Insurance § 164. 


‘ Business to be transacted, notice of 
oO: 


Contrary view.—‘In popular|Hlectors see Schools and Schoo] Dis- 


tricts § 231. 


280. 
\ 


51. Sucker State Drill Co. v. 
Wirtz, 115 N.W. 844, 845, 17 N.D. 313, 
18 L.R.A.N.S. 134, 


52. Petition of Guaranty Trust 
Co., 143 N.E. 46, 248 Mass. 319, 321. 


538. Hogan v. St. Louis, 75 S.Ww. 
604, 605, 176 Mo. 149. 


54 Chicago Title & Trust Co. v. 
Sey Wan ih 97 N.W. 940, 941, 120 Wis. 


55. Most Worshipful Cuney Grand 
Lodge (Colored) A. EF. & A. M.’ v. 
Knox, 109 So. 866, 867, 144 Miss. 628. 


56. Eastman Kodak Co. of New 
York v. Southern Photo Materials 
Co., 47 S.Ct. 400, 403, 273 U.S. 359, 71 
L.Ed. 684 [quot Northern Kentucky 
Tel. Co. v. Southern Bell Tel., etc., 
Co., 54 F.(2d) 107, 108; Jeffrey-Nich- 
ols Motor Co. v. Hupp Motor Car 


For later cases, developments and changes in the law see Annotations, same title and section number, 


or transacted business” ;57 


“transacted business.’’6® 


[§ 3] C. Transacting Business.*1 
business” is the doing or performing of a series of 
acts which occupy the time, attention, and labor of 
men for the purpose of livelihood, profit, or pleas- 
The doing of a single act pertaining to a 
particular business or transaction is not “transact- 
ing business”;®? nor, as a general rule, are isolated 
The phrase implies continuity or cus- 
tom,*® more than one transaction®* without any pur- 
pose of engaging generally in carrying on business.** 
The phrase has been more particularly construed 
within the meaning of statutes relative to foreign 
corporations®® and held equivalent to “doing busi- 
The phrase has been held to apply to the 


ure.®2 


instances. ** 


ness.”’69 


Corp., 46 F.(2d) 623, 624]; Jeffrey- 
Nichols Motor Co. v. Hupp Motor 
Car Corporation, 41 F.(2d) 767, 772. 


57. Lucas v. Luckenbach §S. S. Co., 
252 P. 526, 528, 141 Wash. 504; State 
v. Superior Court for Okanogan Coun- 
ty, 198 P. 744, 745,.116 Wash. 122; 
Strandall v. Alaska Lumber Co., 131 
P. 211, 212, 73 Wash. 67. 


58. See Clerks of Courts § 41 note 
13 [b]. 


59. Laurentide Co. v. Durey, 231 
F. 223, 225, 227. See Business 9 C.J. 
p 1105 text and note 83. 


60. Laurentide Co. v. Durey, 231 
Ky 223; 228. 


[a] “Did business,” “engaged in 
business” equivalent. — Laurentide 
Co. v. Durey, 231 F. 223, 228. “Does 
business” 19 C.J. p 383. “Doing busi- 
ness” 19 C.J. p 384. “Engage in” 
business see Engage 20 C.J. p 1257 
note 77 [a]. ‘Engaged in business” 
rag Internal Revenue § 45 note 22 

61. Transacting business: 

Under assumed name see Names § 13. 
What constitutes: 
sremerally: see Corporations §§ 3976— 
9 


For: 

Jurisdiction of suit under Clay- 
ton Act see Monopolies § 199 
note 46 [a]. 

Service of process see Corpora- 
tions §§ 4079-4097. 


Insurance § 29. 


62. Fuller v. Allen, 148 P. 1008, 
1010, 46 Okl. 417 [quot Seidenbach’s 
v. A. E. Little Co., (Okl.) 294 P. 126, 
128; Barnett v. Aitna Explosives Co., 
220 P. 874, 875, 96 Okl. 132; Denison 
va. Phipps, 211 P:-' 83, 87, 87 Ol. 299 
(quot Pauline Oil & Gas Co. v. Mu- 
tual Tank Line Co., 246 P. 851, 852, 
118 Okl. 111)]. 


63. Fuller v. Allen, 148 P. 1008, 
1010, 46 Okl. 417 [quot Barnett v. 
Aitna Explosives Co., 220 P. 874, 875, 
96 Okl. 132 (in part); Denison v. 
Phipps, 211 P. 83, 87, 87 Okl. 299 
(quot in part Pauline Oil & Gas Co. 
v. Mutual Tank Line Co., 246 P. 851, 
852, 118 Okl. 111)]. - 


64. Syndicate Clothing Co. v. Gar- 
field, 214 N.W. 598, 601, 204 Iowa 159. 


65. Padrick v. M. C. Kiser Co., 
124 S.E. 901, 902, 33 Ga.App. 15. 


66.: FuHer v. Allen, 46 Okl. 417, 
148 P. 1008, 1010 [quot Denison v. 
Phipps, 211 P. 83, 87 Okl. 299, 304]. 


67. Padrick v. M. C. Kiser Co., 
124 S.B. 901, 902, 33 Ga.App. 15. 


and also “business is 
actually transacted,”>* “business transacted,”°® and 
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nicipality.?° 


Phrases: 
“Transacting 


68. Automotive Material Co. v. 
American Standard Metal Products 
Corporation, 158 N.E. 698, 703, 327 
Ill. 867; Hogan v. St. Louis, 75 S.W. 
604, 176 Mo. 149, 156; Alligator Oil 
Clothing Co. v. Baseel, 244 P. 661. 
117 Or. 527. See Corporations § 3998. 


69. Alpena Portland Cement Co. 
v. Jenkins & Reynolds Co., 91 N.E. 
480, 481, 244 Ill. 354. See Lowenmey- 
er v. National Lumber Co., 125 N.E. 
67, 69, 71 Ind.App. 458 [quot North 
Dakota Realty & Inv. Co. v. Abel, 155 
N.E. 46, 48, 85 Ind.App. 563] (of stat- 
utes relative to foreign corporations, 
“as a rule they do not undertake to 
specify the particular acts or trans- 
actions that shall constitute ‘doing 
business’ or ‘transacting business’ ’’); 
Dr. Koch Vegetable Tea Co. v. Schu- 
mann, 139 P. 11338, 42 Okl. 60, 62 [quot 
J. R. Watkins Medical Co. of Winona, 
Minn., v. Coombes, 166 P. 1072, 66 
Okl. 126, 127] (‘‘these acts did not 
constitute ‘doing business’ or ‘trans- 
acting business’ in the state within 
the prohibitions” of a statute rela- 
tive to foreign corporations). 


“Carrying on business” see Carry 
10 C.J. p 1241 note 30. 


“Doing business” 19 C.J. p 384. 


70. Doughty v. Scull, (N.J.) 96 A. 
564; Wescott v. Scull, 96 <A. 407, 
409, 87 N.J.Law 410. 


71. Clay E.. .&) M.. Ins: Co.’ v.: Hu- 
Ao Salt, ete., Mfg. Co., 31 Mich. 346, 
354. 

72. Vancouver Commercial Bank 
v. Sherman, 43 P. 658, 28 Or. 573, 576, 
52 Am.S.R. 811. 

73. Vermont Farm Mach. Co. v. 
Ash 170) Pi) 741, 742-323. NIM. 6475 
Goode v. Colorado Inv. Loan Co., 117 
P. 856, 16 N.M. 461. 


74, Low v. Davy, 83 A. 869, 83 N. 
J.Law 540. 


75. See Names § 13 note 21 [a]. 
76. See Corporations § 3965 note 
2° Eb]. 


77. Bryan v. S. F. Bowser & Co., 
(Tex.) 209 S.W. 189, 190, 191. 


7g. Orange Nat. Bank v. Traver, 7 
FF. 146, 148, 7 Sawy. 210; A. D. Dick- 
erson v. Levine, 119 A. 7838, 784, 98 
N.J.Law 313; Reed v. Walker, 21 S. 
W. 687, 688, 2 Tex.Civ.App. 92. 


79. Mutual Mfg. Co. v. Alpaugh, 
91 N.E. 504, 506, 174 Ind. 381. 


80. Black-Clawson Co. v. Carlyle 
Paper Co., 133 Ill.App. 61, 67. 


81. People v. Gilbert, 44 Hun (N. 
Y.) 522, 524. 


82. See Transact ante; Transac- 
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. filling of vacancies in the common council of a mu- 


“Aid in transacting the business of fire 
or marine insurance,”’1 “before transacting busi- 
ness,”"? “before transacting any business,”?* “before 
transacting any business in this state,”?4 “conducting, 
carrying on or transacting business,”?° “during the 

_usual hours of transacting business,”’* “in competi- 
tion with citizens of this state transacting similar 
business,”*? “transacting business in this state,”7§ 
“transacting business, or exercising its corporate 
powers or franchises,”*® “transacting business with- 
in this state,”*° and “transacting the business of 
fire or inland navigation insurance.”®1 


TRANSACTION.®2 [§ 1] A. InGeneral. “Trans- 
action” is not a legal and technical word;®? it is 


tor post. 
Transaction: 


Entire, cross-examination as to see 
Witnesses [40 Cyc 2491]. 


Nature of, evidence as to: 


Fraudulent Conveyances § 744. 
Parol see Evidence § 1679. 


Of business: 
Holidays §§ 4, 11. 
Maintenance of an office for see 
Corporations § 3965 note 2 [a]. 
Number necessary for see Grand 
Juries §§ 50, 51. 
Sunday 60 C.J. p 1022. 
Other, between same parties, in con- 
SupeGee of writing see Evidence § 


Procuring cause of see Brokers §§ 
74, 95-97. 


With: 
Decedent or incompetent, testi- 
mony as to see Witnesses [40 
Cyc 2313]. 


Husband or wife in respect to busi- 
ness, testimony as to see Wit- 
nesses [40 Cye 2355]. 


Same transaction: 
Claim arising out of same: 
See. codefendant see Pleading 
Equity § 155. 
Joinder of see Actions §§ 239-243; 
Admiralty § 141; Equity § 438. 
Res judicata as to distinct see 
Judgments §§ 1256-1262. 
Set-Off and Counterclaim §§ 49-62. 
In different counts, verdict on indict- 
meat charging see Criminal Law § 


Several offenses involved in see Crim- 
inal Law §§ 453-477. 


Particular transactions 
specific titles in this work. 


83. Scott v. Waggoner, 139 P. 454, 
456, 48 Mont. 536, L.R.A.1916C 491 
[quot Van Meter v. Goldfarb, 148 N. 


see the 


. 39%,—892, 317 Tl. 620,.41 AL.R. 
343; Van Meter v. Goldfare, 236 Ill. 
App. 126, 133]. 

[a] Derived from two Latin 
words, “trans,” meaning “across,” 
and ‘“agere’ meaning ‘‘to drive.” 


Carter v. Prairie Oil & Gas Co., 160 
P. 319, 322, 58 Okl. 365 [cit Webster 
Int. D.]. See Lake Shore, etc., R. Co. 
v. Van Auken, 27 N.E. 119, 120, 1 Ind. 
App. 492 [quot Excelsior Clay Works 
v. De Camp, 80 N.E. 981, 983, 40 Ind. 
App. 26 (‘“‘transaction” “is from the 
Latin ‘trans’ and ‘ago’ [to carry 
on]’’), and cit Bouvier Law D.]. 
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common and colloquial;** and it is to be construed 
according to the context®® and to approved usage.*® 
It is a word of flexible meaning,®’ susceptible of a 
broad application,®*® a word of comprehension,*® very 
comprehensive,?° of quite comprehensive import,** 
a general word,®? general to the last degree.®* 
word, it has been said, has never been the subject of 
any exact judicial definition,®* nor given any very 


definite meaning by the courts;%® 


interpreted “transaction” as the justice of each case 
demanded, rather than by any abstract definition,®° 
and have given the word a broad, comprehensive 
meaning whenever necessary to meet the intention 
and purpose of the statute in which it was em- 


ployed.®* 


[§ 2] B. Ordinary Sense. As 


84 Scott v. Waggoner, 139 P. 454, 
456, 48 Mont. 536, L.R.A.1916C 491 
[quot Van Meter v. Goldfarb, 148 N. 
Pes ots 02s Sly TL 6207541 ACER. 
343; Van Meter v. Goldfare, 236 I11. 
App. 126, 133]. See Actions § 239 
note 95 [b]; Set-Off and Counter- 
claim § 58 text and note 31. 


85. Electric Boat Co. v. Lake Tor- 
pedo Boat Co., 215 F. 377, 384 (“its 
scope . . . depends upon the com- 
pany it keeps’). 


86. Scott v. Waggoner, 139 P. 454, 
456, 48 Mont. 536, L.R.A.1916C 491 
[quot Van Meter v. Goldfarb, 148 N. 
ee 392, 317 Ill. 620, 41 A.L.R. 


87. Moore v. New York Cotton 
Exchange, 46 S.Ct. 367, 371, 270 U.S. 
593, 70 L.Ed. 750, 45 A.L.R. 1370. 


88. Seligman v. Orth, (Wis.) 236 
N.W. 115, 117. 


89. Electric Boat Co. v. Lake Tor- 
pedo Boat Co., 215 F. 377, 384. 


90. Merck v. Merck, 71 S.E. 969, 
970, 89 S.C. 347, Ann.Cas.1913A 937. 


91. Madison v. Robinson, 116 So. 
31, 35, 95 Fla. 321. 


92. Krehl v. Great Cent. Gas Con- 
sumers’ Co., L.R, 5 Exch. 289, 291 
(per Cleasby, B.). 


93. Seligman v. Orth, (Wis.) 236 
N.W. 115, 117; McArthur v. Moffeit, 
128 N.W. 445, 446, 143 Wis. 564, 33 
L.R.A.N.S. 264. 


“Indeed, they [‘“‘transaction” and 
other words] must be so for [as used 
in a statute relative to pleadings] 
they are intended to provide for and 
apply to the myriad difficulties that 
may arise between man and man in 
all kinds of situations, and no words 
of limited or narrow meaning could 
be used.” McArthur v. Moffett, su- 
pra [quot Seligman v. Orth, supra]. 


94 Craft Refrigerating Mach. Co. 
v. Quinnipiac Brewing Co., 29 <A. 
716, 08,..638 Conn... 551, 25 DAR.A, 856 
[quot Chance v. Carter, 158 P. 947, 
950, 81 Or. 229]. See Actions § 239, 


[a] “Courts and  text-wriiters 
have been busy for more than half 
a century drafting and redrafting 
definitions of . . ‘transaction’ 
. . . @aS new cases have presented 
themselves, but, on the whole, it may 
well be doubted whether the discus- 
sions have resulted in clarity of 
thought.” McArthur vy. Moffett, 128 
N.W. 445, 1438 Wis. 564, 33 L.R.A.N.S. 
264. See Hanson v. Skogman, 105 
N.W. 90, 91, 14 N.D. 445 (“courts and 


TRANSACTION 


The 


the courts have 


ed Te wate hk i || 


7] 
\ 


ployed, “transaction” is understood to mean the do- 
ing or performing of some matter of business between 
two or more persons.?® F 
erally to business affairs and to doings, proceedings, 
and negotiations affecting property rights, contracts, 
agreements, and the negotiations resulting in con- 
tracts and agreements, and in the transfer of titles, 
or the obligation of one or both of the parties to 
do certain specified things.°® 
ployed as referring to that which is done? or in the 
process of being done;? or to something which has 
been transacted, that is, acted out to the end.* 
cordingly the term has been defined variously as 
meaning an act;* act of performing;® a matter or 


The word is applicable gen- 


The term may be em- 


Ac- 


affair either completed or in the course of comple- 


ordinarily em- 


text writers have expended _much 
time and learning in attempting to 
define the meaning of the word ‘trans- 


action’ . ; . and, it must be.con- 
fessed, without marked success”). 
95. 3 Jones Evidence § 793 [quot 


Cunningham v. Speagle, 50 S.W. 244, 
106 Ky. 278, 20 Ky.L. 1833, 1836]. 
See Stone v. Case, 124 P. 960, 965, 34 
Okl. 5, 43 L.R.A.N.S. 1168 (“although 
New York is the parent state of the 
Code system, yet the courts of that 
state-have failed to give a satisfac- 
tory definition of the term [‘“‘transac- 
tion’’ ]. They have, in fact, with 
practical unanimity confessed an in- 
ability to do so”). 


[a] “Reluctance of courts to grap- 
ple with doubtful matters, or matters 
supposed to be doubtful, even when 
so presented as to afford a perfectly 
legitimate opportunity~ for solving 
the same and blazing out a plain 
pathway for the bar and trial bench 
to follow, in the absence of necessity 
for action in that regard, is by no 
circumstance better illustrated than 
the one that, though the term men- 
tioned [“‘transaction’] has been sig- 
nificantly in use in Codes for nearly 
60 years, it has not been judicially 
construed with such a degree of defi- 
niteness as to furnish any plain rule 
to go by.’ Emerson v. Nash, 102 N. 
W. 921, 927, 124 Wis. 369, 109 Am. 
S.R. 944, 70 L.R.A. 326. 


[b] As used in statutes regulat- 
ing pleadings (1) generally, ‘courts 
have experienced some trouble in de- 
fining . . . the word.” Seligman 
ve (Orthi: (GWis:) 236 (NOW. 125, 227. 
(2) In statutes relative to counter- 
claims, the courts have not arrived at 
a definition of “transaction” which is 
wholly satisfactory. Wrege v. Jones, 
100 N.W. 705, 706, 18 N.D. 267, 112 
Am.S.R. 679, 3 Ann.Cas. 482. 


96. 3 Jones Evidence § 793 [quot 
Cunningham v. Speagle, 50 S.W. 244, 
106 Ky. 278, 20 Ky.L. 1838, 1886 (quot 
McIntyre v. Wright, 74 S.E. 172, 173, 
113 Va. 299)]; Lester v. Hutson, 
(Tex.) 184 S.W. 268, 270. See Stark 
County v. Mischel, 156 N.W. 931, 933, 
33 N.D. 432 (“what is meant by 
‘transaction’ must be determined up- 
On principle in each case’’), 


97. Van Meter v. Goldfare, 236 Ill. 
App. 126, 133. 


98. Lake Shore, ete, R. Co. v. Van 
Auken, 27 N.E. 119, 120, 1 Ind.App. 
492 [quot Excelsior Clay Works v. 
De Camp, 80 N.E. 981, 983, 40 Ind, 
App. 26]. See Metropolitan Casu- 
alty Ins. Co. v. Lehigh Valley Rail- 


road Co., 109 A. 743, 744, 94 N.J.Law 
236 (‘“ ‘transaction,’ in its primary 


significance . . . [refers] to con- 
tracts, business, and the like’’). 
99. Tanner v. State, 130 S.E. 64, 


66, 161 Ga. 193. 


“fransaction” in strictly legal 
sense see infra §§ 3-5. 


1. Webster D. [quot Duggar v. 
Pitts, 39 So. 905, 906, 145 Ala. 358, 8 
Ann.Cas. 146; Excelsior Clay Works 
v. De Camp, 80 N.E. 981, 983, 40 Ind. 
App. 26; Garwood v. Schlichenmaier, 
60 S.W. 578, 574, 25 Tex.Civ.App. 176; 
Krehl v. Great Central Gas Co., L.R. 
5 Exch. 289, 291]. 


2. Webster D. [quot Courtney v. 
Courtney, 129 N.W. 52, 53, 149 Iowa 
645; Chance v. Carter, 158 P. 947, 
949, 81 Or. 229]. 


[a] In ordinary and popular sense. 
—Chance v. Carter, 158 P. 947, 949, 
81 Or. 229. 


3. Craft Refrigerating Mach. Co. 
v. Quinnipiac Brewing Co., 29 A. 76, 
63 Conn. 551, 560, 25 L.R.A. 856. 


[a] “This notion of completed ac- 
tion strongly characterizes the word 
in the Latin language, from which 
through the Normans we have de- 
rived it, although we gain little as- 
sistance otherwise from these sourc- 
es in determining its meaning, since 
both the Romans and the French 
have used it mainly as a juridical 
term to signify an agreement of par- 
ties in settlement of differences.” 
Craft Refrigerating Mach. Co. v. 
Quinnipiac Brewing Co., 29 A. 76, 63 
Conn. 551, 560, 25 L.R.A. 856 [quot 
Herald & Globe Ass’n v. Clere Cloth- 
ing Co., 84 A. 23, 25, 86 Vt. 141, and 
elt Die ak 5 “De Transactioni- 
bus”; Civ Code of France art 2044]. 
“Transaction” as agreement in set- 
Eoent see infra § 3 text and note 


4 Brewin v. Short, 5 E.&B. 227, 
235, 85 E.C.L. 226, 119 Reprint 466 
(per Lord Campbell, C. J.). 


[a] “Act” synonymous.—Metro- 
politan Casualty Ins. Co. v. Lehigh 
Valley Railroad Co., 109 A. 743, 744, 
94 N.J.Law 236 [cit Standard D.]. 


[b] “Action” synonymous.—Met- 
ropolitan Casualty Ins. Co. v. Lehigh 
Valléy Railroad Co., 109 A. 7438, 744, 
94 N.J.Law 236 [cit Standard D.]. 


“Act” § 1. 


5. Holcomb v. Holcomb, 20 Hun 
(NTY.) 156, 159. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ee . 


tion;® an affair;? an event or affair;® a proceed- 
ing;® also carrying on or through of any matter or 
affair ;1° doing;*? doing or performing;!2 doing or 
performing of any business;1* doing or performing 
of any affair;’* doing or performing of any busi- ' 


ness or affair;!® management ;1é 


an affair;’7 management of any affair;'® manage- 
ment of any affairs;1® management of any mat- 
management or settlement of an affair; 
performance ;?? transacting or conducting any busi- 
dealing ;75 


ter;2° 


ness ;73 
tion.?® 


and also business;?4 


[§ 3] C. Strictly Legal Sense—1. In General. In 
its broadest signification, “transaction” means any 


6 Century D. [quot Chance v. 
Carter, 158 P. 947, 950, 81 Or. ‘229]. 


[a] In ordinary and popular sense. 
—Chance v. Carter, 158 P. 947, 949. 
81 Or. 229. é 


7 Webster D. [quot Duggar v. 
Pitts, 39 So. 905, 906, 145 Ala. 358, 8 
Ann.Cas. 146; Courtney v. Court- 
ney, 129 N.W. 52, 53, 149 Iowa 645; 
Garwood v. Schlichenmaier, 60 S.W. 
573, 25 'Tex.Civ.App. 176, 177; Krehl 
v. Great Central Gas Co., L.R. 5 Exch. 
289, 291]. 


[a] “Affair”? synonymous.—Met- 
ropolitan Casualty Ins. Co. v. Lehigh 
Valley Railroad Co., 109 A. 743, 744, 
94 N.J.Law 236 [cit Standard D.]. 


“Affair” 2 C.J. p 310. 


8. McArthur v. Moffett, 128 N.W. 
ay 446, 143 Wis. 564, 33 L.R.A.N.S. 


“Event” 21 C.J. p 1259. 


9. Worcester D. [quot Pomeroy 
Code Remedies (quot U. S. v. Pan- 
American Petroleum Co., 55 F.(2d) 
753, 776; Rogers v. Wheeler, 85 N.Y. 
S. 981, 985, 89 App.Div. 435; Stone 
v. Case, 124 P. 960, 965, 34 -Okl. 5, 
43 L.R.A.N.S. 1168); Excelsior Clay 
Works v. De Camp, 80 N.E. 981, 983, 
40 Ind.App. 26]. 


10. Merck v. Merck, 71 S.E. 969, 
970, 89 S.C. 347, Ann.Cas.1913A 937. 


11. Brewin v. Short, 5 E.&B. 227, 
235, 85 E.C.L. 226, 119 Reprint 466 
(per Lord Campbell, C. J.). 


12. Century D. [quot Rogers v. 
Wheeler, 85 N.Y.S. 981, 985, 89 App. 
Div. 435; Chance v. Carter, 158 P. 
947, 949, 950, 81 Or. 229];. Webster 
D. [quot Krehl] v. Great Central Gas 
€o., L.R. 6 Exch. 289, 291]. 


[a] In ordinary and popular sense. 
—Chance v. Carter, 158 P. 947, 949, 
81 Or. 229. 


13. Bouvier L. D. [quot Rogers v. 
Wheeler, 85 N.Y.S. 981, 985, 89 App. 
Div. 435]; Webster D. [quot Duggar 
v. Pitts, 39 So. 905, 906, 145 Ala. 358, 
8 Ann.Cas. 146; Montague v. Thoma- 
son, 18 S.W. 264, 265, 91 Tenn. 168; 
Garwood v. Schlichenmaier, 60 S.W. 
573, 574, 25 Tex.Civ.App. 176]; Hol- 
liday v. McKinne, 22 Fla. 153, 161 
[auot Cunningham v. Speagle, 50 S.W. 
244, 106 Ky. 278, 20 Ky.L. 18338, 1837 
(quot McIntyre v. Wright, 74 S.E. 172, 
173, 113 Va. 299)]. 


14. Webster D. [quot Courtney v. 
Courtney, 129 N.W. 52, 53, 149 Iowa 
645; Mulcahy v. Duggan, 214 P. 1106, 
1109, 67 Mont. 9; Chance v. Carter, 
158 P. 947, 949, 81 Or. .229]. 


[a] In ordinary and popular sense. 
—Chance v. Carter, 158 P. 947, 949, 
81 Or. 229. ‘ 


15. Kroh v. Heins, 


67 N.W. 771, 
48 Neb. 691, 700. 


TRANSACTION 


management of 


negotia- 


act as affecting legal rights or obligations.27 
defined, the word properly embraces an entire oc- 
currence out of which a legal right springs, or upon 
which a legal obligation is predicated.2% “Transac- 
tion” has been defined as a negotiation, or a pro- 
ceeding, or a conduct of business, between the par- 
ties of such a nature that it produces as necessary 
results a primary right or rights in favor of the 
plaintiff and wrongs done by the defendant which 
are violations of such right or rights;?® something 
which has taken place, whereby a cause of action 


[63- C!S.) 2 771 
As so 


has arisen;*° whatever may be done by one person 


16. Worcester D. [quot Pomeroy 
Code Remedies (quot U. S. v. Pan- 
American Petroleum Co., 55 F.(2d) 
753, 776; Rogers v. Wheeler, 85 N.Y. 
S. 981, 985, 89 App.Div. 485; Stone v. 
Case, 124 P. 960, 965, 34 Okl. 5, 43 
L.R.A.N.S. 1168); Excelsior Clay 
Works v. De Camp, 80 N.E. 981, 983, 
40 Ind.App. 26]. 


“Management” 38 C.J. p 524. 


17. Webster D. [quot Montague v. 
Thomason, 18 S.W. 264, 91 Tenn. 168, 
173]; Holliday v. McKinne, 22 Fla. 
153, 161 [quot Cunningham v. Speagle, 
50 S.W. 244, 106 Ky. 278, 286, 20 Ky. 


L. -1838, 1837 (quot McIntyre. v. 
Seo TASB Get, Lost Loy oViats 
)I. 


18. Bouvier L. D. [quot Rogers v. 
Wheeler, 85 N.Y.S. 981, 985, 89 App. 
Div. 4385]; Webster D. [quot Garwood 
v. Schlichenmaier, 60 S.W. 573, 574, 
25 Tex.Civ.App. 176]. 


19. Webster D. [quot Duggar v. 
Pitts, 39 So. 905, 906, 145 Ala. 358, 
8 Ann.Cas. 146]. 


20. Webster D. [quot Courtney v. 
Courtney, 129 N.W. 52, 53, 149 Iowa 
645]. 


21. Century D. [quot Excelsior 
Clay Works v. De Camp, 80 N.E. 981, 
983, 40 Ind.App. 26; Rogers v. Wheel- 
read N.Y.S. -981, 985, 89 App.Div. 


22. Webster D. [quot Duggar v. 
Pitts, 39 So. 905, 906, 145 Ala. 358, 
8 Ann.Cas. 146; Garwood v. Schlichen- 
maier, 60-:SoW.0d 18,4514, .25,). Tex.Civ. 
App. 176]. 


“Performance” 48 C.J. p 811. 


23. Worcester D. [quot Excelsior 
Clay Works v. De Camp, 80 N.E. 981, 
988, 40 Ind.App. 26]; Pomeroy Code 
Remedies [quot U. S. v. Pan-Ameri- 
can Petroleum Co., 55 F.(2d) 753, 776; 
Rogers v. Wheeler, 85 N.Y.S. 981, 
985, 89 App.Div. 435; Stone v. Case, 
124 P. 960, 965, 34 Okl. 5, 48 L.R.A. 
N.S. 1168]. 


24. Webster D. [quot Krehl v. 
Great Central Gas Co., L.R. 5 Exch. 
289, 291]. 


[a] “Business” synonymous. — 
Metropolitan Casualty Ins. Co. v. Le- 
high Valley Railroad Co., 109 A. 7438, 
744, 94 N.J.Law 236 [cit Standard D.]. 


“Business” 9 C.J. p 1101. 


25. Brewin v. Short, 5 B.&B. 227, 
235, 85 E.C.L. 226, 119 Reprint 466 
(per Lord Campbell, C. J.). 


“Dealing” 17 C.J. p 1157. 


26. Worcester D. [quot Pomeroy 
Code Remedies (quot U. S. v. Pan- 
American Petroleum Co., 55 F.(2d) 
753, 776; Rogers v. Wheeler, 85 N.Y. 
S. 981, 985, 89 App.Div. 435; Stone v. 
Case, 124 P. 960, 965, 34 Okl. 5, 43 
L.R.A.N.S. 1168); Excelsior Clay 


which affects another’s rights, and out of which a 
cause of action may arise.?! 


It must therefore 


Works v. De Camp, 80 N.E. 981, 983, 
40 Ind.App. 26]; Brewin v. Short, 5 
W.&B. .227, 4235, 85) WiC 22656 a9 
eee 466 (Per Lord Campbell, C. 


“Negotiation” 45 C.J. p 1375. 


27. New Standard D. [quot Haut 
v. Gunderson, 211 N.W. 982, 983, 54 
N.D. 826]. 


28. Haut v. Gunderson, 211 N.W. 
982, 54 N.D. 826, 829 [quot Frink v. 
Taylor, (N.D.) 228 N.W. 459, 461]. 


29. Pomeroy Code Remedies (4th 
Ed) § 473 [quot McArthur v. Moffett, 
128 N.W. 445, 448, 143 Wis. 564, 33 
L.R.A.N.S. 264]. 


30. Hanson v. Fiesler, 207 N.W. 
449, 450, 49 S.D. 442 [quot Cyc]. 


[a] As “employed in American 
codes of pleading, a ‘transaction’ is 
something which has taken place, 
whereby a cause of action has 
arisen.” Craft Refrigerating Mach. 
Co. v. Quinnipiac Brewing Co., 29 A. 
76, 63,.Conn.551,_560,. 250 LiekReA. S56 
[quot Van Meter v. Goldfarb, 148 N.E. 
391, 392, 317 Ill. 620, 41 A.L.R. 343 
(in part); Chance v. Carter, 158 P. 
947, 950, 81 Or. 229; McArthur v. Mof- 
fett, 128 N.W. 445, 448, 143 Wis. 564, 
33, L.R.A.N:S. 264 (in part) ]. 


31. Anderson L. D. [quot Duggar 
v. Pitts, 39 So. 905, 145 Ala. 358, 361; 
Van Meter v. Goldfare, 236 I1l.App. 
126, 132; Garwood v. Schlichenmaier, 
60 S.W. 573, 574, 25 Tex.Civ.App. 176]; 
Jones Ev. [quot Cunningham  v. 
Speagle, 50 S.W. 244, 106 Ky. 278, 285, 
20 Ky.L. 1833];. Hanson v. Fiesler, 
207 N.W. 449, 450, 48 S.D. 442 [quot 
Cyc]; Schenck v. Sterling Engineer- 
ing & Const. Co., 138 N.W. 637, 639, 
151 Wis. 266. See Scarborough v. 
Smith, 18 Kan. 399, 406 [quot Colla 
v. Carmichael U-Drive Autos, (Cal.) 
294 P. 378, 379; Stone v. Case, 124 P. 
960, 965, 34 Okl. 5, 48 L.R.A.N.S. 
1168; McArthur v. Moffett, 128-N.W. 
445, 448, 143 Wis. 564, 33 L.RA.N.S. 
264 (quot Van Meter v. Goldfarb, 148 
N.B. 391, °392, 317 TM. 620;-41 ACER 
343)] (as used in a statute relative 
to joinder of causes of action, “trans- 
actions” “probably means, whatever 
may be done by one person which 
affects another’s rights, and out of 
which a cause of action may arise’). 


[a] “Standard definition,” “in 
which the elements of the term are 
summarized and their essence tersely 
stated.” Stone v. Case, 124 P. 960, 
965, 34 Okl. 5, 43 L.R.A.N.S. 1168 [cit 
Anderson L. D.; Black L. D.]. 


{b] “Cause of action,” “subject of 
action” distinguished.—(1) ‘Trans- 
action,’ as used in.a code provision 
relating to counterclaims, ‘is more 
extensive than ‘cause of action’ or 
‘subject of the action,’ for out of it 
the defendant’s ‘cause of action’ is 
said to ‘arise,’ and it is also to be 
set forth in the complaint or petition, 


772 = [68 C.J.] 


consist of an act or agreement, or several acts or 
agreements having some connection with each other, 
in which more than one person is: concerned, and 
by which the legal relations of such persons between 
themselves are altered.?2 “Transaction” applies to 
any dealings of the parties resulting in wrong, with- 
out regard to whether the wrong be done by violence, 
negleet or breach of contract.*? The word has two 
distinct meanings in law** and it is used for two 
distinct purposes: One when used as expressive 
of an entire scheme, system, project, or business 
deal;?> the other when used to encompass the acts, 
and only such acts, or groups of acts, as constitute 
a cause of action.?® The word has also been defined 
as a group of facts so connected as to be referred 
to by a single legal name,?7 as a crime, a contract, 
a wrong, or other subject of inquiry that may be in 
issue.28 “Transaction” contemplates an intercourse, 
a relation, or an action between parties.*® It may 
be accomplished by writing as well as orally.*° 
“Transaction” will include the delivery of a writ- 
ten instrument, where it would be incomplete with- 
out delivery;*! a marriage, whether formally sol- 
emnized or a common-law marriage, is a “transac- 
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TRANSACTION 


tion” between the parties;42 within the meaning of 
certain statutes, a “transaction” may be an inter- 
view,*? a conversation between two persons, whether 
the actual talking be done by both or only by one, *# 
or an operation performed by a physician.*® Merely 
starting a foreclosure action is not a “transaction” 
—it is only an agency that may lead to it.*® “Trans- 
action,” as used in statutory provisions relative to 
joinder of causes of action,*’ counterclaims,** testi- 
mony concerning transactions with a person since 
deceased or incompetent,*® is defined elsewhere. 


In Louisiana, a “transaction” means a compromise 
agreement or settlement.°° 


[§ 4] 2. Logical Rather than Temporal or Local 
Relationship. “Transaction” may comprehend a 
series of many occurrences, depending not so much 
upon the immediateness of their connection as upon 
their logical relationship;*! immediateness is tested, 
not by closeness of time, but by logical relationship.** 
A “transaction” may, and not infrequently does, in- 
clude a series of occurrences extending over a great 
length of time;®* The word is not confined to what is 


not as the ‘cause of action,’ but as 
the ‘foundation’ of the plaintiff's 
claim. It must therefore be some- 
thing—that combination of acts and 
events, circumstances, and defaults, 
which, viewed in one aspect, resuits 
in the plaintiff’s right of action, and, 
viewed in another aspect, results in 
the defendant’s right of action. As 
these two opposing rights cannot be 
exactly the same, it follows that there 
may be, and generally must be, acts, 
facts, events, and defaults in the 
transaction as a whole, which do not 
enter into each cause of action but 
are confined to one of them alone.” 
Pomeroy Code Remedies [quot Scott 
v. Waggoner, 139 P. 454, 456, 48 Mont. 
536, L.R.A.1916C 491 (quot Van Meter 
v. Goldfarb, 148 N.BH. 391, 392, 317 
Tll. 620, 41 A.L.R. 348; Van Meter 
v. Goldfare, 236 Ill.App. 126, 133 [in 
part]); Gross v. Hochstim, 130 N.Y. 
S. 315, 320, 72 Misc. 343; Chance v. 
Carter, 158 P. 947, 950, 81 Or. 229; 
Wrege v. Jones, 100 N.W. 705, 706, 
13 N.D. 267, 112 Am.S.R. 679, 3 Ann. 
Cas. 482 (ast two in part)]. (2) “A 
cause of action consists of those 
facts as to two or more persons en- 
titling at least some one of them to 
a judicial remedy of some_ sort 
against the other, or others, for the 
redress and prevention of a wrong. 
It is essential to the existence of 
such facts that there should be a 
right to be violated and a violation 
thereof. Since those two elements 
constitute a cause of action, and to 
satisfy the statute [relative to 
joinder of causes] they must arise 
out of one or more circumstances 
- called a transaction, the latter is to 
be viewed as something distinct from 
the cause of action itself, else the lat- 
ter could not arise out of the former. 
The occurrence of the transaction and 
of the facts constituting the cause of 
action may be simultaneous or not.” 
Emerson v. Nash, 102 N.W. 921, 928, 
124 Wis. 369, 109 Am.S.R. 944, 70 
L.R.A. 326. See Actions § 239 text 
and note 99. (3) “The same transac- 
tion may give rise to more than one 
cause of action.” U.S. v. Pan Ameri- 
can Petroleum Co., 55 F.(2d) 753, 776. 
(4) As used in provision relative to 
pleading. MeArthur v. Moffett, 128 
N.W. 445, 446, 447, 448, 143 Wis. 564, 
338 L.R.A.N.S., 264. “Cause of action” 


see Actions § 28. “Subject of action” 
see Actions §§ 41, 239. 


“Primary right’ distinguished see 
Actions § 239 note 95 [c]. 


32. Craft Refrigerating Mach. Co. 
v. Quinnipiac Brewing Co., 29 A. 76, 
63 Conn. 551, 560, 25 L.R.A. 856 [quot 
Van Meter v. Goldfarb, 148 N.E. 391, 
392, 317 Ill. 620, 41 A.L.R. 343; Chance 
v. Carter, 158 P. 947, 950, 81 Or. 229; 
McArthur v. Moffett, 128 N.W. 445, 
448, 143 "Wis. 564, 33 L.R.A.N.S. 264]. 


33. Scott v. Waggoner, 139 P. 454, 
456, 48 Mont. 536, L.R.A.1916C 491 
[quot Cyc]; Van Meter vy. Goldfarb, 
ete 391, 392, 317 Ill. 620, 41 A.L. 


34. See infra text and notes 35, 36. 


35. Stone v. Case, 124 P. 960, 965, 
34 Okl. 5, 43 L.R.A.N.S. 1168. 


36. Stone v. Case, supra. 


“All the connected or dependent 
acts, which constitute one entire sys- 
tem or deal, may properly be re- 
ferred to as a ‘transaction’ in one 
sense of the term . . and yet 
within that one transaction may be 
several acts, or groups of acts, which 
constitute a cause of action, and each 
such act, or groups of acts, may prop- 
erly be referred to as a ‘transaction’ 
in the other sense of the term.” 
Stone v. Case, supra. 


[a] In litigation, “transaction” 
usually embraces both the right and 
the breach thereof, and the various 
occurrences that make up each. Elec- 
tric Boat Co. v. Lake Torpedo Boat 
Co., 215 EF. 377, 384. 


_ 87. Bouvier L. D. [quot McPhil- 
sels v. Durkin, 103 A. 929, 930, 41 R.I. 


38. Herald & Globe Ass’n v. Clere 
Clothing Co., 84 A. 28, 25, 86 Vt. 141 
[eit Stephen HMvidence]. See Metro- 
politan Casualty Ins. Co. v. Lehigh 
Valley Railroad Co., 109 A. 743, 744, 
94 N.J.Law 236 (‘‘transaction” may 
include torts). See also Set-Off and 
Counterclaim § 58. But see Tanner 
v. State, 180 S.E. 64, 66, 67, 161 Ga. 
193 (“transaction” “is not usually ap- 
plied to criminal enterprises and the 
acts and doings of the parties impli- 


cated in the criminal enterprise”). 


39. Di Nardi v. Standard Lime & 
Stone Co., 84 A. 124, 26 Del. 369, 372 
[quot Van Meter vy. Goldfare, 236 III. 
App. 126, 133]. 


40. Kroh v. Heins, 67 N.W. 771, 48 
Neb. 691, 700. 


41. Kroh v. Heins, supra. 


42. Madison vy. Robinson, 
116 So. 31, 35. 


43. ; Kentucky Utilities Co. v. Mc- 
Sasa Adm’r, 183 S.W. 237, 240, 169: 
y. , 


_44._Buye v. Alabama Marbl = 
ries, 75 So. 9, 199 Ala. 589. sere at 


45. Barnett’s Adm’r v. Brand, 177 
S.W. 461, 462,-165 Ky. 616, 621, 622. 


Feigenbaum v. New York, 249 
. 527, 531, 1389 Mise. 863. 


See Actions § 239 note 95 [al. 
See Set-Off and Counterclaim 


(Fla. ) 


See Witnesses [40 Cyc 2314]. 


Hill v. Hill, 138 So. 107, 108 
173 La. 574 [eit Civ. Code art 3078]. ” 


[a] Origin of meaning. — “« 
word ‘transaction’ is needle the anes 
cles of the Code (articles 3071-3083) 
on the subject of ‘compromise’ be- 
cause the French term, ‘la transac- 
tion,’ which means ‘compromise,’ was 
oe Hei tons in the English transla- 

pti e corresponding arti 
(8088-3050) of the Code Sof 1age 
ey v. Hill, 138 So. 107, 108, 173 La. 


51. Moore v. New York Cotton Ex- 
change, 46 S.Ct. 367, 371, 270 U.S. 593 
10 L.Ed. 750, 45 A.L.R. 1370. See 
Excelsior Clay Works v. De Camp, 
80 N.E. 981, 983, 40 Ind.App. 26 (“the 
logical relationship of facts deter-. 
mine whether they together consti- 
tute a single transaction”). ¥ 


52. Paducah First Nat. Bank v. 
Wisdom, 63 S.W. 461, 111 Ky. 135, 147 
23 Ky-L. 30; Herald & Globe Ass'n 
v. ere othing Co., 84 A. 2 
86 Vt. 141. : sds 3 


58. Fraley v. Fraley, 64 S.E. 
150 N.C. 501, 506. cs aan 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. TRANSACTION 


done at a single time,54 in one day or at one place.*® 


[§ 5] 3. Participation. If the act of one person 
wrongfully invades or infringes upon the right of 
another there is undoubtedly a “transaction,” al- 
though the injured party be not physically present ;°° 
he may, in such case, truly be ealled a participant in 
the act, because he is represented by his right which 
is invaded or violated by his adversary’s act.57 


[§ 6] D. Other Words Compared. In the more or 
less popular definition of “transaction,” the word em- 
braces only business affairs where the element of in- 
tent or contractual purpose, express or implied, is 
present;°® but “transaction” is broader than “con- 
tract”;°® for while a contract may be said to be 
a transaction,®® a transaction is not necessarily a 
contract.°* “Transaction” has been compared with, ®? 
and distinguished from “oceurrence’®? and “acci- 
dent” ;®* and it has been distinguished from “com- 


[63 C.J.] 773 


munication.’’¢5 


[§ 7] BE. Phrases: “Any transaction . . . by 
him personally with a deceased or insane person,”®® 
“any transaction had by him with . . . deceased 
person,”*®? “any transaction whatever,’ 
“any transaction with . . . the testator,’®® “any 
transaction with . . . the ‘testator, intestate or 
ward,”?® “in respect to any act or transaction,”71 
“mn respect to any transaction . . . with a de- 
ceased person,”*? “out of any transaction appertain- 
ing to the broker’s business,”’7* “out of the contract 
or transaction set forth in the petition,”7* “out of 
the same contract or transaction,”’® “part of a trans- 
action commercially continuous,”*® “personal trans- 
action,’ “relating to or depending upon the . . . 
transaction,”’’ “same transaction,”’® “to a transac- 
tion or contract,”’®° “totally disabled and prevented 


54. Excelsior Clay Works v. De 
Camp, 80 N.E. 981, 983, 40 Ind.App. 
26; Herald & Globe Ass’n v. Clere 
Clothing Co., 84 A. 23, 25, 86 Vt. 141. 


55. Excelsior Clay Works v. De 
Camp, 80 N.E. 981, 983, 40 Ind.App. 
26; Paducah First Nat. Bank v. Wis- 
dom, 63 S.W. 461, 111 Ky. 135, 147, 
23 Ky.L. 530; Herald & Globe Ass’n 
v. Clere Clothing Co., 84 A. 23, 25, 
86 Vt. 141. 


56. McArthur v. Moffett, 128 N.W. 
445, 448, 1438 Wis. 564, 33 L.R.A.N.S. 
264 [quot Seligman v. Orth, (Wis.) 
236 N.W. 115, 117]. 


57. 
445, 448, 143 Wis. 564, 33 L.R.A.N.S. 
264 [quot Van Meter v. Goldfare, 236 
Tll.App. 126, 183]. But see Seligman 
v. Orth, (Wis.) 236 N.W. 115, 117 (as 
used in a statute relative to the com- 
petency of witnesses, “transaction” 
refers to a transaction with the de- 
ceased in which each was in fact a 
participant). 


58. Haut v. Gunderson, 211 N.W. 
982, 983, 54 N.D. 826. See supra § 2 
text and note 99. 


59. Bouvier L. D. [quot McPhil- 
lips v. Durkin, 103 A. 929, 930, 41 R.I. 
295]; Metropolitan Casualty Ins. Co. 
v. Lehigh Valley Railroad Co., 109 
A. 743, 744, 94 N.J.Law 236; Haut v. 
Gunderson, 211 N.W. 982, 983, 54 N. 
D. 826. See Bliss Code Pleading (4th 
Ed) § 125 [quot Stone v. Case, 124 P. 
960, 965, 34 Okl. 5, 43 L.R.A.N.S. 
1168] (‘‘‘transaction’ is a_ broader 
term than ‘contract,’ including not 
-only that, but any occurrence between 
parties that may become the founda- 
tion of an action’). See also cases 
infra note 61. 


[a] “Contract,” “dealing’” com- 
pared.—As used in a bankruptcy act, 
“contract” is technieal, ‘“dealing”’ less 
technica], and “transaction’’ “ap- 
‘pears to have been inserted to give 
as large an operation as possible to 
any arrangement made bona fide with 
the bankrupt.” Krehl v. Great Cent. 
Gas Consumers’ Co., L.R. 5 Exch. 289, 
291 (per Cleasby, B.). 


[b] “Contract” distinguished. 
‘But it is suggested that the term 
“‘ransaction’ means a transaction par- 
ticipated in by two parties who were 
-conscious at the time, and to which 
the decedent could testify if living, 
and does not apply to a transaction 
to which the decedent could not tes- 
tify if living, because of the fact 
that he was under the influence of an 
anesthetic at the time the transac- 
tion took place. If the word ‘con- 
tract’ had been used in place of the 


McArthur v. Moffett, 128 N.W.. 


word ‘transaction,’ there might be 
some merit in this contention, but 
under the broad meaning given to the 
term ‘transaction,’ and in the absence 
of any language in the Code so re- 
stricting its meaning, it is submitted 
that a transaction is none the less a 
transaction, within the meaning of 
the Code, because one of the par- 
ticipants was unconscious at the 
time.” Barnett’s Adm’r v. Brand, 177 
S.W. 461, 462, 165 Ky. 616, 622. 


“Contract” see Contracts § 1. 


In statute authorizing counter- 
claims see Set-Off and Counterclaim § 
58 text and note 32. 


60. Herald & Globe Ass’n v. Clere 
one Co.) 84h Ami23je25, P86vti 


61. Jones Ev. [quot Cunningham 
v. Speagle, 50 S.W. 244, 106 Ky. 278, 
289, 20 Ky.L. 1833 (quot McIntyre v. 
Wirient. 974 \SRee 1725 1738, 113 55 Vian 
299)]; Roberts v. Donovan, 9 P. 180, 
11 P. 599, 70 Cal. 108, 113; Excelsior 
Clay Works v. De Camp, 80 N.E. 981, 
982, 983, 40 Ind.App. 26; Metropoli- 
tan Casualty Ins. Co. of New York v. 
Lehigh Valley R. Co., 109 A. 743, 744, 
94 N.J.Law 236; Xenia Branch Bank 
erage 15 N.Y.Super, 694, 7 Abb.Pr. 


[a] “Embryo stage.”—‘“The mean- 
ing [of “transaction’] as applied to 
contracts, is the embryo stage where 
the inducements to and obligations of 
all parties, having been fully consid- 
ered and with all parties together, ei- 
ther in fact or figuratively, a contract 
is about to be made and is made. In 
such case the contract is the fruit of 
the transaction. Bound within the 
limits of the ‘transaction’ are the in- 
ducements upon which the minds met 
and the contract arising from such 
meeting of minds.” France & Canada 
S. S. Corporation v. Berwind-White 
Coal Mining Co., 127 N.E. 893, 894, 229 
IN-VeUS95610 ALR 752: 


62. Van Meter v. Goldfare, 236 Ill. 
App. 126, 131. 


[a] “Accident,” “occurrence” com- 
pared.—The words are not synony- 
mous with “transaction,” “which is 
more comprehensive than either. But 
that term may properly designate or 
embrace the entire state of facts per- 
taining to either when out of them 
grows a relation between parties from 
which a liability may ensue.” Van 


Meter v. Goldfare, 236 Ill.App. 126, 
BOS 
[b] In sense of “accident.”—Van 


Meter v. Goldfarb, 148 N.E. 391, 393, 
317 Ill. 620, 41 A.L.R. 343 [quot Chi- 
cago City Railway Co. v. Henry, 75 


N.E. 758, 759, 218 Ill. 92]. “Accident” 
1 C.J. p 390. ; 


[c] “Occurrence” equivalent as 
used in a rule relative to the joinder 
of parties. Risler v. Alberta News- 
papers, (Alta.) [1919] 1 West.Wkly. 
740, 744. “Occurrence” 46 C.J. p 900. 


63. See Occurrence 46 C.J. p 900 
note 23 [c]. 


64 See Set-Off and Counterclaim 
§ 57 note 24 [a]. 


65. Secor v. Siver, 161 N.W. 769, 
773, 188 Iowa 1126. 


[a] “Communication” distingenish- 
ed.—‘“Tt would be going too far to say 
that the word ‘transaction’ will in no 
case include or embody the meaning 
of communication or conversation; 
but that in general they are not 
equivalent terms is quite evident. 
--. . Primarily a transaction is 
something done; a communication is 
something said by one person to an- 


other.” Secor v. Siver, 161 N.W. 769, 
773, 188 Iowa 1126. “Communication” 
12 @.Tes peel 2s 


6s. Seligman v. Orth, (Wis.) 236 
NS Wee Tt ee 


67. In re Cunningham’s Estate, 
161 P. 11938, 94 Wash. 191; Bardsley 
VA ae 116 P. 1075, 1076, 64 Wash. 


68. Frink vy. Taylor, 228 N.W. 459, 
461, 462, 59 N.D. 47. 


69. Wells v. Hobbs, 122 S.W. 451, 
57 Tex.Civ.App. 375, 378. : 


70. International Travelers Assoc. 
Vv.) Bettis, °(Tex.) ~ 35) S.wW.C2d)r 1040) 
1042; Lanham v. Lanham, (Tex.) 146 
S.W. 635, 637; Watson v. Dodson, 121 
S.W. 209, 57 Tex.Civ.App. 32, 33. 


71. See In § 8 p 366 note 94. 


72. Lindsey v. Goodman, 157 P. 
344, 57 Okl. 408, 423. 


73. Wagner vy. Kelso, 1983 N.W. 1, 
6, 195 Iowa 959. 


74 Barnard v. Weaver, (Mo.) 224 
SUW.. 152,153: 


75. McPhillips v. Durkin, 103 A. 
929, 41 R.I. 295. 


76. Western Oil Refining Co. vy. 
Dee ne S.W. 1138, 1141, 131 Tenn. 
329, 342. 


77. Defined see Personal § 22, 


78. California Trust Co. v. Cohn, 
(Cal.) 7 PB. (2d) 297, 299. 


79. See Same § 3 text and notes 
77-79. 


80. Ellis v. Ellis, 51 App.D.C, 383, 
280 F. 457, 460. 


114 [63 C.J.] 


from the transaction of all kinds of business, 
“transaction concerning the partnership,”’? “trans- 
action entered into for profit,’”’’? “transaction of busi- 
ness,”*4 “transaction of public business,”** “trans- 
action or communication,”’* “transaction or series 
of transactions,’’5* “transaction which is the subject- 
matter of the suit, 88 “transaction with,”®® “trans- 


action with the opposite paLbyence 


of the original parties to the contract or other trans- 
action”;®1 also “in all matters of business transac- 
such married woman as the agent 
of her husband,’”®? “transactions connected with the 
same subject of action,”®? “transactions entered into 
for profit,’’®4 “transactions by or with such branch,”®® 


LIONS Aimer ne UY: 


81. See Accident Insurance § 167. 


82. Birtchnell v. Equity Trustees, 
42 Austr.C.L.R. 384, 389, 405. 


83. Merriman v. Commissioner of 
Internal Revenue, 55 F.(2d) 879, 880; 
Mitchell v. Internal Revenue Comr., 
48 F.(2d) 697, 699; Commission- 
er of Internal Revenue v. Widener, 33 
F.(2d) 833, 837; De Ford v. Commis- 
sioner of Internal Revenue, 29 F.(2d) 
582, 533; Larkin v. Gage, 28 F.(2d) 
Savio ‘Tindle v. Heimer, 18 F.(2d) 
452. See Internal Revenue § 89. 


84. Syndicate Clothing Co. v. Gar- 
field, (Iowa) 4 N.W., 598, 601; 
Slaughter v. Canadian P. R. Co., 119 
N.W. 398, 106 Minn. 263, 269; Suydam 
v. Morris Canal, etc., Co., 6 Hill (N. 
Y.) 217; Griffin v. Implement Deal- 
ers’ Mut. Fire Ins. Co., (N.D.) 241 N. 
W. 75, 76; Denison v. Phipps, 211 P. 
83, 87 Okl. 299, 304; State v. Superior 
Court for Okanogan County, 198 P. 
744, 745, 116 Wash. 122 


[a] “Doing business” synonymous. 
—Griffin v. Implement Dealers’ Mut. 
Hire. Ins, Co: COND.) 240 NAW... (bs 06. 
“Doing business” 19 C.J. p 384. 


[b] “Doing business” distinguish- 
ed.—The phrases are not necessarily 
synonymous as used in a statute re- 
quiring foreign stock corporations 
having an office for transaction of 
business in the state to keep a stock- 


book open for stockholders’ inspec- 
tion and in similar statutes. Peo. v. 
Montreal, etce., Copper Co., 81 N.Y.S. 


974, 976, 40 Mise. 282. Keeping books 
within state and inspection thereof 
see Corporations § 3965. 


85. City of St. Paul v. Robinson, 
152 N.W. 777, 778, 129 Minn. 383, Ann. 
Cas. 1916E 845. 


86. Jones v. Citizens’ Savings & 
preset Co., 171 N.W. 648, 652, 168 Wis. 


87. Metropolitan Casualty Ins. Co. 
v. Lehigh Valley Railroad Co., 109 A, 
748, 744, 94 N.J.Law 236. 


88. Electric Boat Co. v. Lake Tor- 
pedo Boat Co., 215 F. 377, 384. 


89. Van Wagenen v. Bonnot, 70 A. 
143, 144, 145, 74 N.J.Eq. 848, 18 L.R.A. 
N.S. 400 [quot Campbell v. Akarman, 
83 A. 881, 83 N.J.Law 567; Interna- 
tional Travelers’ Ass’n v. Bettis, (Tex. 
Civ.App.) 3 S.W.(2d) 478, 480]; Hol- 
land v. Nimitz, 232 S.W. 298, 299, 239 
S.W. 185, 111 Tex. 419 [quot Domin- 
guez v. Garcia, (Tex.Civ.App.) 36 S. 
W.(2d) 299]; Wells v. Hobbs, 122 S. 
W. 451, 57 Tex.Civ.App. 375, 379. 


fa] “One in which another party 
also participates” implied by the 
phrase as used in a statute relating 
to competency of witnesses. Perdue 
v. Perdue, (Tex.) 208 S.W. 353, 356. 


981 


and “where one 
Transcribing. 


transcribed.” 


90. Van Meter v. Goldfare, 236 Ill. 
App. 126, 131, 134. 


[a] “Occurrence out of which the 
cause of action arose” may be desig- 
nated by the phrase as used in a stat- 
ute relative to the competency of wit- 
nesses. Van Meter v. Goldfare, 236 
Tll.App. 126, 131. 


91. McIntyre v. (EAE fae 14 SE. 
V2.8 e Las = Vian. 299) 


92. Fishback v. Haeisons 119 S.W. 
465, 466, 137 Mo.App. 664. 


93. See Actions § 239, 


[a] “Causes arising out of the 
same transaction” disti ished.— 
Emerson v. Nash, 102 N.W. 921, 928, 
pe pha 869, 109 Am.S.R. 944, 70 L.R. 

326. 


94 See Taxation § 2328. 


“Business” distinguished see Taxa- 
tion § 2328 text and note 94. 


95. Ingle, Lim. v. Mannheim Con- 
ono Insurance Co., [1915] 1 K.B. 
peace. 


96. Stephens v. Short, 285 P. 797, 
41 Wyo. 324. 


97. See also Transact ante; Trans- 
action ante. 


98. Holcomb v. 
GNEY Dribés 159% 


99.° See also 
Translate post. 


1. Wilmoth v. Wheaton, 105 P. 39, 
40, 81 Kan. 29, 32. 


[a] “It is derived from the Latin, 
is a compound word, made up of 
‘trans,’ across, over, and ‘scribere,’ 
to write.” Harrison v. Southern Por- 
celain Mfg. Co., 10 S.C. 278, 291. 


2. Wilmoth v. Wheaton, 105 P. 39, 
81 Kan. 29. 


[a] Applied to notes of court 
stenographer.—"‘The stenographer has 
mentally to tranSlate his notes before 
he can transcribe them, and his trans- 
lation can be as accurately expressed 
by him in words as in writing, and 
he is. of course, sworn correctly to 
translate his notes, which should be 
as binding upon his conscience as his 
certificate to notes transcribed.” Wil- 
moth v. Wheaton, 105 P. 39, 40, ie 
Kan. 29. See also Stenographers § 8 


“Reduce” 53 C.J. p 666. 
Bs omer [40 Cyc 2870]. 


3. U. S. v. Gaussen, 19 Wall. (U. 
$198,202) 22 Lend, 41, 


4 U.S. v. Gaussen, supra. 


[a] “Transcript” and “transcrib- 
ing” defined in same words.— ‘A 
transcript or a transcribing is sub- 
stantially a copy.” U.S. v. Gaussen, 


Holcomb, 20 Hun 


Transcript post; 


and “transactions with .. . 
tractor since deceased.”?* 


TRANSACTION—TRANSCRIPT 


partner or joint con- 


TRANSACTOR.°? One who transacts or conducts 
any business or affairs.°§ - 
*TRANSCRIBE.®® Technically, the word means 


to write across or over; but as generally used, it 
means to reduce to writing.” 


As a verbal noun, “a transcrib- 


ing” is substantially a copy;*® a transeript.* 


TRANSCRIPT.® [§ 1] A. As Noun. In its broad- 
est sense, a transcribing® or that which has been 
The word is generally defined,’ not 


19 Wall. (U.S.) 198, 212, 22 L.Ed. 41. 
‘“Ppranscript” post. 


5. See also Certified Copy 11 C.J. 
p 78; Exemplification 24 C.J. p 1224; 
Stenographers §§ 8 (duty to make), 
13 (right to compensation for). 
Transcribe ante. 


Transcript of evidence: 

Evidence §§ 935-1026 (authenticated 
transcript or copies as evidence). 

Justices of the Peace § 568 (transcript 
as evidence in trial de novo). 
Transcript of judgment: 

Executions § 32 (on transcript of 
judgment of inferior court) 

Garnishment § 29. 

Judgments §§ 247 (filing in emotion 
county or district), 248-252 (filing 
in superior court), 881-884 (neces- 
sity and sufficiency to create lien), 
1502 (necessity of filing on plead- 
ing as estoppel), 1554 (setting forth 
or annexing transcript to pleading 
in action on judgment), 1587 (of 
court of sister state). 

Justices of the Peace §§ 305 (filing 
transcript of justice’s judgment in 
another county), 325 (revival of 
judgment by filing transcript). 
Transcript of record: 

For review: 

Appeal and Error §§ 1134, 2112-— 
2152, 2751. 

Bail §§ 378, 379 (in bail forfeiture 
proceedings). 

Counties §§ 127, 369 (on appeal 
from county board). 

Criminal Law §§ 3439-3443. 

Justices of the Peace §§ 486-510 (in 
actions in justice’s court). 

Wills [40 Cye 1355 (in probate pro-~ 
ceedings) ]. 

Of state court, on removal of cause 
see Removal of Causes §§ 270-274. 
Transmission of on change of venue 

see re Law §§ 331-334; Venue 


a Cyc 174]. 
U. S. v. Gaussen, 19 Wall. (U. 
s) 198, 212, 22 Ld. 41. : 
«Transcribing’’ equivalent see 


Transcribe ante note 4 [a]. 
“Transcribing” nee Transcribe ant 
text and notes 38, > 


7. Webster D. [quot Stephenson y. 
State, (Ind.) 179 N.E. 633, 637; In re 
Dance, 49 N.W. 738, 2 N.D. 184, 189, 
33 Am.S.R. 768; Harrison v. South~ 
$92}. Porcelain Mfg. Co 7 10- S.C. 52789 


“Yranscribe” ante. 


8 Harrison v. Southern Porcel 
Mfz.~Co., L0° S.C) 278; 283. hae: 


*By CARLOS M. SANDOVAL (Transcribe—Transhipment inclusive). 


For later cases, developments and changes in the law see Annotations, Same title and section number. 


Tees cr ee elt Ae Wh ki is 


only in its popular but legal sense,® 
copy?® of an,*? or of any,!? original writing or deed, 
where it is written over again or exemplified;!* a 
copy of an,'* or of the,!® original record;® a copy 
of any kind,’7 or of something already reduced to 
writing;‘* a writing made from,'® and according 


9. So said in Stephenson vy. State, 
(ind.) 178 N.E. 633, 687 [quot State 
v. Washoe County Bd. of Equaliza- 
tion, 7 Nev. 83, 95]. 


10. Burrill L. D.; Worcester D. 
[both quot Stephenson v. State, (Ind.) 
179 N.E. 633, 637; State v. Washoe 
County Bd. of Equalization, 7 Nev. 
83, 95]; Webster D. [quot Waitman 
v. Bowles, 58 S.W. 686, 690, 3 Ind.T. 
294, 306]; U. S. v. Gaussen, 19 Wall. 
(U.S.) 198, 212, 22 L.Ed. 41; Mitchell 
v. Beissenherz, 135 N.E. 885, 192 Ind. 
587, 591; Harrison v. Southern Por- 
celain Mfg. Co., 10 S.C. 278, 283; Hs- 
cavaille v. Stephens, 119 S.W. 842, 102 
Tex. 514, 516; Steringer v. John Mac- 
kie & Co., 49 S.E. 942, 57 W.Va. 68, 64. 
See Hastings School-Distr. v. Cald- 
well, 19 N.W. 634, 16 Neb. 68, 72; 
Lindsey v. Supreme Lodge of Knights 
of Honor, 90 S.E. 1018, 172 N.C. 818. 


[a] As meaning “copy.”—(1) “A 
transcript, according to its derivation 
and as generally used and understood, 
is in effect a copy.” Steringer v. John 
Mackie & Co., 49 S.E. 942, 57 W.Va. 
63, 64. (2) “A transcript is generally 
defined a copy.” Harrison v. South- 
ern Porcelain Mfg. Co., 10 S.C. 278, 
283. (3) “A transcript of a judgment 
is a copy of a judgment.” Hastings 
School-Distr. v. Caldwell, 19 N.W. 634, 
16 Neb. 68, 72. (4) In construing two 
-articles of a statute with reference to 
clerk’s fees for making transcripts of 
orders and copies of original papers 
in case of change of venue, the court 
said: ‘We attach no importance to 
the fact that in the one article they 
use the word ‘transcript’ and in the 
-other, the word ‘copy’—for they mean 
the same thing.” Escavaille v. Ste- 
phens, 119 S.W. 842, 102 Tex. 514, 516. 
(5) In holding that no original plead- 
ings, documents or other papers, ex- 
cept the original of the bill of excep- 
tions containing the evidence, formed 
part of the transcript on appeal, the 
court said: “A transcript is what the 
name implies, a copy.’ Mitchell v. 
Beissenherz, 135 N.E. 885, 192 Ind. 
587, 591 [quot Stephenson v. State, 
(ind:) (179 “N-E> 633, 637]. (6) “ait 
means a ‘copy’—nothing more, noth- 
ing less.” Harrison v. Southern Por- 
celain Mfg. Co., 10 S.C. 278, 291 (re- 
ferring to transcript of judgment). 
(7) “The word was used in 34th and 
35th Henry VIII, chap. 14, (now re- 
pealed,) and ever since has been in 
legal phraseology, used to denote a 
copy. In fact, it seems to have been 
used in that sense from the beginning 
of language.” Harrison v. Southern 
Porcelain Mfg. Co., 10 S.C. 278, 292. 


[b] As not meaning original.—The 
requirement that appellant file a 
“transcript” on appeal held not com- 
plied with by filing the original pa- 
pers from the court below. Lindsey 
v. Supreme Lodge of Knights of Hon- 
or, 90 S.E. 1013, 172 N.C. 818. 


[ec] “Copy” compared.—Harrison 
-y. Southern Porcelain Mfg. Co., 10 S. 
02, PH Oe PAA 


“Copy” 13 C.J. p 933. 


11. Bouvier L. D. [quot Stephen- 
son v. State, (Ind.) 179 N.E. 633, 637; 
Waitman v. Bowles, 58 S.W. 686, 690, 
8 Ind.T. 294, 306; State v. Washoe 
County Bd. of Equalization, 7 Nev. 
83, 95; Steringer v. John Mackie & 
Co., 49 S.B. 942, 57 W.Va. 63, 64]. 


12. Tomlinson L. D. [quot Harri- 
son vy. Southern Porcelain Mfg. Co., 


TRANSCRIPT 


as meaning: A 


court below;?° 


Dre 278, 292 (also cit Bouvier L. 


13. Tomlinson L. D. [quot Harri- 
son v. Southern Porcelain Mfg. Co., 
Die 279, 292 (also cit Bouvier L. 


14. Anderson L. D. [quot Waitman 
v. Bowles, 58 S.W. 686, 690, 3 Ind.T. 
294, 306]; Burrill L. D. [cit Dearborn 
v. Patton, 4 Or. 58, 60]. 


15. Anderson L. D.; Webster D. 
[both cit State v. Carey, 84 N.E. 761, 
762, 87 N.E. 670, 44 Ind.App. 659]. 


16. See cases supra notes 14, 15. 
“Original” 46 C.J. p 1137. 


“Record” 53 C.J. p 597. See Rec- 
ords § 1. See also Appeal and Error § 
1611 et seq. 


17. Webster D. [quot Stephenson 
v. State, (Ind.) 179 N.E. 638, 6387; 
Waitman v. Bowles, 58 S.W. 686, 690, 
3 Ind.T. 294, 306]. 


18. Stephenson v. State, (Ind.) 179 
N.E. 633, 637 [quot State v. Washoe 
County Bd. of Equalization, 7 Nev. 
83, 95]. See Moline, Milburn & Stod- 
dard Co. v. Curtis, 57 N.W. 161, 163, 
38 Neb. 520, 527; In re Dance, 49 N.W. 
733, 2 N.D. 184, 190, 33 Am.S.R. 768; 
Ex p. Malone, 31 S.W. 665, 33 S.W. 
360, 35 Tex.Cr. 297, 299. 


[a] Requires or suggests an orig- 
imal.—(1) “‘There can be no transcript 
of that which never had a prior ex- 
istence. How - Can a “matter 
resting purely in the memory of an 
ex-justice . . have any standing in 
court as a return to a writ of cer- 
tiorari?’”’ In re Dance, 49 N.W. 733, 2 
INSD) 1841905383 -Am. SR 768.0 = €2) 
“The term ‘transcript’ implies that 
the document referred to shall be a 
copy of some original document.” Mo- 
line, Milburn & Stoddard Co. v. Cur- 
tis, 57 N.W. 161, 38 Neb. 520, 527. (3) 
“The word ‘transcript’ at once sug- 
gests the idea of an original writing.” 
State v. Washoe County Bd. of Equal- 
ization, 7 Nev. 83, 95 [quot Stephen- 
son v. State, (Ind.) 179 N.E. 633, 637]. 


[b] In habeas corpus heard in va- 
cation.—In construing a statute in 
reference to the trial of habeas cor- 
pus proceedings by a judge in vaca- 
tion, providing that the transcript on 
appeal may be prepared, by any per- 
son under the direction of the judge, 
and certified to by such judge, the 
court said: “Here, again, the ques- 
tion arises, what is meant by the 
‘transcript’? We hold that it em- 
braces the proceedings which have 
been reduced to writing and properly 
authenticated, and a transcript of the 
statement of facts, if such is desired.” 
Ex p. Malone, 31 S.W. 665, 33 S.W. 
360, 35 Tex.Cr, 297, 299. 7 


19. See cases infra notes 20, 21. 


20. Webster D. [quot Waitman v. 
Bowles, 58 S.W. 686, 690, 3 Ind.T. 294, 
306; Harrison v. Southern Porcelain 
Mfg. Co., 10 S.C. 278, 291]. 


21. Worcester D. [quot Stephenson 
v. State, (Ind.) 179 N.H. 633, 637; 
State v. Washoe County Bd. of Equal- 
ization, 7 Nev. 83, 95]. 


22. “Writing” [40 Cyc 2869]. 
23. “Composition” 12 C.J. p 247. 


24. Webster D. [quot Waitman v. 
Bowles, 58 S.W. 686, 690, 3 Ind.T. 
294, 306; In re Dance, 49 N.W. 733, 2 
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to,?° or after,?! an original; a writing”? or composi- 
tion*® consisting of the same words with the orig- 
inal;?* a written copy;?> more particularly a copy 
of a record;”® a certified copy?’ of the proceedings 
had in the trial court,?® or of the record in the 


an exemplification;?® an official 


N.D. 184, 189, 33 Am.S.R. 768 (but sub- 
stituting “as” for ‘“with’); Harrison 
v. Southern Porcelain Mfg. Co., 10 
S.C. 278, 291]. See Smith v. Algona 
Lumber ‘Co., 136 Poy 8, co One w,A 
(also substituting “as” for “with’’). 


25. Webster D. [quot In re Dance, 
49 N.W. 733, 2 N.D. 184, 190, 33 Am. 
S.R. 768; Harrison y. Southern Porce- 
lain Mfg. Co., 10 S.C. 278, 291]. 


26. Burrill L. D. [quot Stephenson 
Vx State,, Cind.) 179: N-E. 633s 637 
State v. Washoe County Bd. of Equal- 
ization, 7 Nev. 83, 95]. See State v. 
Walters, 162 N.E. 444, 446, 200 Ind. 
235; Angle v. Central Timber Ex- 
port Co., 106 A. 393, 93 N.J.Law, 34, 
36; Lazarus v. Martling, 62 A. 188, 
189, 73 N.J.Law 84; Paola v. Porter 
Bros., 205 N.Y.S. 281, 283, 209 App. 
Div. 716; Backhaus v. Buells, 72 P. 
976, 73 PB. 342, 43 Or. 558, 562; Tatum 
v. Massie, 44 P. 494, 29 Or. 140, 144. 


[a] In appellate practice.—(1) 
“According to the usual practice, a 
transcript consists of a copy of the 
docket which the statute requires the 
justice to keep and such papers as 
are necessary for the trial of the 
cause on appeal.” Lazarus v. Mart- 
ling, 62 A. 188, 189, 73 N.J.Law, 84 
[cit and foll Angle v. Central Timber 
Hixport Co., 106 A. 393, 394, 93 N.J. 
Law 34, 36]. *(2) “A transcript is 
a copy of the court’s record.” «State 
Soe 162 N.E. 444, 446, 200 Ind. 


{b] Statutory definitions in rela- 
tion to appeals.—(1) “The statute de- 
fines the transcript to be ‘a copy 
.. . Of the roll, or final record, or 
the pleadings, orders, papers, and 
journal entries that constitute such 
roll or record, together with a copy 
of the notice of appeal,’ etc., Hill’s 
Code § 541, subdivision 1.” Tatum y. 
Massie, 44 P. 494, 29 Or. 140, 144. (2) 
“The transcript, as defined by subdi- 
vision 1 [of B. & C. Comp. § 553] was 
to be a copy of the judgment roll or 
final record, etc.” Backhaus v. Bu- 
oo W20P. 916473) P2342 5543 .Ole oor 


[c] Under Workmen’s Compensa- 
tion Act, providing that “transcripts 
of birth or marriage certificates, al- 
so documents and affidavits,” proper- 
ly certified and authenticated, shall be 
received in evidence, the court, in 
holding insufficient certain unverified 
certificates of Italian registrar of 
vital statistics to prove existence of 
widow and children of deceased work- 
man, said: “The ‘transcripts’ clearly 
mean copies of records in a public 
office.’ Paola v. Porter Bros., 205 N. 
Y.S. 281, 288, 209 App.Div. 716. 


27. Harrison v. Southern Porce- 
lain Mfg. Co. 10 S.C. 278, 292 (“of 
a JUS SENene): See cases infra notes 


’ 


“Certified copy” 11 C.J. p 78. 


28. Walker yv. Lyles, (Tex.Civ.A.) 
45 S.W.(2d) 315, 317. 


29. Camden Gas Corp. v. Camden, 
(Ark.) 37 S.W.(2d) 74. 


30. Smith v. Algona Lumber Co., 
ASCE Ps 7,58, ce Ore fl, 74°) Harrisoniy, 
Southern Porcelain Mfg. Co., 10 S., 
Cr278 nao. 


[a] Usual and restricted accepta- 
tion.—“The word ‘transcript’ in its 
usual and _ restricted acceptation, 
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copy.2?. The term may include that which is substan- 
tially a copy.*2. The word has been held not to include 
“a city warrant;”? and although “transcript” is 
generally distinguished from “abstract,”?* yet in 
particular connections,?® it has been held that the 
word does not necessarily mean all the documents 
or evidence, being sometimes applied to only a part 
thereof ;#* and it has even been said that sometimes 
the two words are, in substance, the same.** 


“Certified transeript,’*® “stenographie 
transeript,”®® “transeript from the account books of 


Phrases: 


means an exemplification.” Smith vy. 
Algona Lumber Co., 136 P. 7, 8, 73 
Ori) 4. 


[b] “Exemplification’” compared. 
—Harrison y. Southern Porcelain Mfg. 
Cone LO28:C. 278) 291, 


‘[e] “Exemplification” synony- 
mous.—Harrison v. Southern Porce- 
lain Mfg. Co., 10 S.C. 278, 291. 


“Exemplification” 24 C.J. p 1224. 


31. State v. Carey, 84 N.E. 761, 762, 
87 N.BE. 670, 44 Ind.App. 659 [cit An- 
derson L. D.; Webster D.]. 


“Official” 46 C.J. p 1084. 


32. U.S. v. Gaussen, 19 Wall. (U. 
S:)) 198,°212, 22>... 41. 


“Substantially” 60 C.J. p 979. 
33. See case infra this note. 


[a] “Warrant” is not “transcript.” 
—Under Sandel & H. Dig. (Ark.) § 
5273, which provides that each city 
council shall cause to be provided for 
its clerk’s office a seal, which seal 
shall be affixed to all “transcripts,” 
etc., which it may be necessary to 
authenticate under the provisions of 
this act, a city warrant held not a 
‘“transcript.” Condon y. City of Hu- 
reka Springs, 135 F. 566, 571. 


“City or municipal warrant” see 
Municipal Corporations § 4126. 


34. Dearborn v. Patton, 4 Or. 58, 
60; Harrison v. Southern Porcelain 
Mfg. Co., 10 S.C. 278, 283; Steringer 
v. John Mackie & Co., 49 S.E. 942, 
57 W.Va. 63, 65. 


[a] “Abstract” insufficient as 
“transcript.”—‘“‘The filing of a mere 
abstract [of a judgment of a justice 
in the clerk’s office of the circuit 
court] will not meet the requirements 
of a statute providing for a tran- 
script.” Steringer v. John Mackie & 
Co., 49 S.H. 942, 948, 57 W.Va. 68, 65. 


[b] “Is more comprehensive than 
an abstract.” Harrison v. Southern 
Porcelain Mfg. Co., 10 S.C. 278, 288. 


“Abstract” 1 C.J. p 364. 
35. See cases infra notes 36, 37. 
36. See cases infra this note. 


[a] In preparing statement of 
case.—Where a trial judge declined 
to proceed with the settlement of 
the statement of the case until mov- 
ing party filed a transcript of testi- 
mony of certain witnesses which he 
had omitted from his statement be- 
cause he was not relying thereon, the 
supreme court in granting mandamus 
requiring such judge to settle a 
statement of the case, said: ‘‘Wheth- 
er all the testimony is ordered tran- 
scribed or only a portion thereof, 
alike it is denominated a transcript, 
and it is the transcript which the 
party may file with the clerk.” Kaep- 
ese Pollock, 76 N.W. 987, 8 N.D. 
59,61. 


[b] Relating to bills of exceptions 
in county and justice courts.—In dis- 


‘stract are now, 
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cussing the power of a county judge 
to sign a bill of exceptions, embody- 
ing affidavits used as. evidence on 
motions to dissolve an attachment, 
under a statute requiring an authen- 
ticated transcript of the proceedings, 
the court said: “The language, taken 
in connection with ch. 20 § 26 [pro- 
viding method of appealing, or pros- 
ecuting error, from county court], 
above referred to, and other sections 
relating to the filing of transcripts 
in the district court, plainly refers 
to a transcript of the entries requir- 
ed to be made upon the docket, and 
does not require a transcript of all 
papers filed, or of all evidence offered, 
in the case.” Moline, Milburn & Stod- 
dard Co. v. Curtis, 57 N.W. 161, 38 
Neb. 520, 527. 


37. See cases infra this note. 


[a] In court rules and statutes re- 
lating to appeals.—(1) In considering 
an amendment to an appeal statute, 
providing appellant may file a tran- 
script or sufficient abstract, the court 
said: (1) “The transcript and ab- 
in. substance, the 
same.” Backhaus vy. Buells, 72 P. 976, 
T3<P.,342,, 43 Or, 568,5562.. (2) “‘Ehe 
term ‘transcript,’ as it relates to the 
appeal, has been given a modified or 
different signification from that 
which originally obtained. Instead 
of being a copy of the judgment roll 
or final record, it is now a certified 
copy of so much of the record as may 
be necessary to present intelligently 
the questions to be decided.” Back- 
haus v. Buells, supra. (3) ‘‘The leg- 
islature has seen fit to define the 
term differently [from its usual ac- 
ceptation], in its relation to an ap- 
peal, as ‘such an abstract as the law 
or the rules of the appellate court 
may require or so much of the record 
as may be necessary intelligibly to 
present the question to be decided.’ ” 
Smith v. Algona Lumber Co., 136 P. 7, 
8, 73 Or. 1, 4 [quot Backhaus y. Bu- 
ells, supra]. 


anaes Dearborn v. Patton, 4 Or. 58, 


39. Middlehurst v. Collins-Gun- 
es Co., (Tex.Civ.App.) 99 S.W. 1027, 


noes Youmans v. U. S., 264 F. 425, 


{a] “rue and correct transcripts 
of the postal and money order ac- 
count” not equivalent.—A certificate 
by the Auditor for the Post Office 
Department that documents are “true 
and correct transcripts of the postal 
and money order account” of a post- 
master held not to render such tran- 
script admissible as a ‘transcript 
from the account books of the audi- 
tor of the Post Office Department” un- 
der Criminal Code, § 225 (18 USCA 
§ 355), on trial of the postmaster for 
embezzlement. Youmans y. U. S., 264 
F. 425, 426. 


41. U.S. v. Gaussen, 19 Wall. (U. 
S.) 198, 212, 22 L.Wd. 41. : 


the Auditor of the Post Office Department,”*° /tran- 
seript ‘from’ the books,”*1 “transcript of a complete 
record thereof,”42. “transcript of a judgmen 
“transcript of all the entries made in his docket,”** 
“transcript of all the proceedings,”*® “transcript of 
final judgment,”*® “transcript of notes of . . - 
court stenographer,”4? “transcript of the evidence, 
“transeript of the proceedings,”*? “transcript of the 
proceedings and judgment,”®° “transcript of the pro- 
ceedings and orders,”*! “transcript of the proceed- 
ings had at the trial,”®? “transcript of the record,”°* 
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42. Stephenson v. State, (Ind.) 179 - 


N.E. 633, 637 


43. Hastings School-Distr. v. Cald- 
well, 19 N.W. 634, 16 Neb. 68, 72. 


44. Waitman v. Bowles, 58 S.W. 
686, 690, 3 Ind.T. 294, 306. 


45. State v. Carey, 84 N.E. 761, 
762, 87 N.E. 670, 44 Ind.App. 659. 


46. Harrison v. Southern Porcelain 
Mfg. Co., 10 S.C. 278, 291. 


47. Wilmoth v. Wheaton, 105 P. 
39, 81 Kan. 29, 31. 


48. Middlehurst y. Collins-Gunther 
Fale (Tex.Civ.App.) 99 S.W. 1027, 


[a] In statute relating to court 
stenographers’ transcripts.—In con- 
struing Acts 1905 p 219 e¢ 112, pro- 
viding for the preservation by court 
stenographers of the record of trials 
for the information of the court, jury, 
and parties, and requiring the stenog- 
rapher to furnish transcripts to par- 
ties upon payment therefor, and pro- 
viding that upon appeals such tran- 
script shall be used as a record of the 
case, the court said: “By ‘transcript 
of the evidence,’ as used in the stat- 
ute, is meant the document, consist- 
ing of the evidence or other proceed- 
ings, made up at the request of ei- 
ther party to the action upon the 
payment of the compensation provid- 
ed for in the act.” Middlehurst v. 
Collins-Gunther Co., (Tex.Civ.App.) 
99 S.W. 1027, 1028. 


49. Chambers v.’Farnham, 179 P. 
423, 425, 39 Cal.App. 17, 19; Stephen- . 


son vy. State, (Ind.) 179 N.E. 633, 637; 
Angle v. Central Timber Export Co., 
106 A. 393, 93 N.J.Law 34, 36; Lazarus 
v. Martling, 62 A. 188, 189, 73 N.Ju 
Law 84. 


[a] “Does not include the notice 
of appeal.”—Angle vy. Central Timber 
Export Co., 106 A. 393, 93 N.J.Law 
34, 36; Lazarus v. Martling, 62 A. 
188, 189, 73 N.J.Law 84. 


[b] “Minutes of the court” held 
equivalent.—Chambers y. Farnham, 
179 P. 423, 425, 39 Cal.App. 17, 20. 


50. Angle v. Central Timber Ex- 
port Co., 106 A, 393, 93 N.J.Law 34, 
36; Lazarus v. Martling, 62 A. 188, 
189, 73 N.J.Law 84. 


51. Stephenson y. State, (Ind.) 17 
N.E. 638, 637. : aes 


52. Chambers vy. Farnham, 179 P. 
423, 425, 39 Cal.App. 17, 19. 


53. Robinson vy. Sawyer, 
881, 23 N.M. 688, 693; 
Callahan, 149 P. 1385, 136, 47 Okl. 
542; Smith v. Algona Lumber Co., 
LSE. Ele (85) LolOnemeae 


[a] In appellate practice.—In con- 
Struing a statute, Code 1915, § 4492, 
requiring clerk of the district court, 
where proper precipe is filed, to make 
out and prepare a transcript of the 
record, the court said: “This tran- 
script of the record is, of course, a 
copy of the files, docket entries, and 


170 P. 
Callahan v. 


For later cases, developments and changes in the law see Aunotations, same title and section number, 


Joes tf cee 


“transcript of the record and proceedings,”®* “tran- 
seript of the record in the cause,”®® “transcript of 
the record of the proceedings,”®® “transcript of the 
record proper,”®? “transcript on appeal,’®® “true 
transeript of all the orders,”®® and “with the tran- 
seript required ;”®° also “transcripts of birth or mar- 
riage certificate,”*! “transcripts of dockets,”®? “tran- 
seripts of judgment,’”*? “transcripts, orders, or cer- 
tificates”®* and “true and correct transcripts of the 
postal and money order account.’ 


[§ 2] B. As Verb. To copy or to copy officially; 


whence “transeripted.”&® 


TRANSFER. [§ 1] A. InGeneral. It is said that, 
both in the language from which we derive it and 
in our own, the word has many broad meanings;°? 
that it is one of the widest terms that can be used;*8 
that generally it is broad enough to comprehend any 
physical movement of an object from one place to 
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.of another person ;®® and that in ordinary language, 
it has a very general meaning, applying either to the 
removal of a thing or rights from one place or per- 
son to another,*® the changing of the control or pos- 
session of things, or to the conveyance of title;71 
but the word must be construed with due regard 
to its reasonable and natural meaning as applied to 
the thing to be transferred;72 and the subject mat- 
ter to which it relates must be considered, in deter- 


mining what is actually intended.73 


[§ 2] B. Abstract Sense Expressing Transmission 


of Rights or Title—1, In General. A generic term;‘* 


meaning.®° 


[§ 3] 2. As 


another, or from the hands of one person to the hands 


records in his office, pertaining to 
the case, called for by such precipe.” 
Robinson v. Sawyer, 170 P. 881, 882, 
23 N.M. 688, 692. 


{[b] Stenographer’s transcribed 
notes included.—‘“Such transcribed 
notes certified as required, are a part 
of the record of the cause in the dis- 
trict court, and are to be included in 
the ‘transcript of the record’ which 
the clerk prepares and _ certifies.” 
Robinson v. Sawyer, 170 P. 881, 23 
N.M. 688, 693. ° 


[ec] Held insufficient as transcript. 
—In holding that a certified copy of 
the final order or judgment in a case 
is not a transcript of the record the 
court said: ‘Under the uniform rul- 
ings in this jurisdiction, the record 
proper is made up of the petition, 
the process, return, pleadings subse- 


_quent thereto, reports, verdicts, or- 


ders, and judgments. . A judg- 
ment and decree certified by the clerk 
is not sufficient as a transcript.” Cal- 
lahan v. Callahan, 149 P. 135, 136, 47 
Okl. 542, 544. 


54. James v. Police Court of City 
and County of San Francisco, 178 P. 
867, 868, 39 Cal.App. 362, 364; State 
v. McClure, 31 S.W.(2d) 39, 48, 325 
Mo. 1228; State v. Washoe County 
Bd. of Equalization, 7 Nev. 83, 95; 
In re Dance, 49 N.W. 733, 2 N.D. 184, 
189, 38 Am.S.R. 768. 


55. State v. Carey, 84 N.E. 761, 87 
N.E. 670, 44 Ind.App. 659. 


56. State v. District Court of Sec- 
ond Judicial Dist. in and for Silver 
Bow County, 190 P. 295, 299, 58 Mont. 
90. 


57. Lindsey v. Supreme Lodge of 
Knights of Honor, 90 S.E. 1013, 1014, 
LIZIN. CS S182 

58. Lindsey v. Supreme Lodge of 
Knights of Honor, 90 S.H. 10138, 172 
N.C. 818. 

59. Escavaille v. Stephens, 119 S. 
W. $42, 102 Tex. 514, 516. 


60. State v. Washoe County Bd. of 
Equalization, 7 Nev. 83, 95. 


61. Paola v. Porter Bros., 205 N. 
ViS9281) 283). 209: App: Div. 716: 


fa] In workmen’s compensation 
proceeding, unverified certificates, 
made in Italy by registrar of vital 
statistics, that deceased left widow 
and children surviving, without show- 
ing how registrar gleaned such facts, 
and not authenticated by Italian secre- 
tary of state, or other person having 
charge of foreign affairs, held insuffi- 
cient under Workmen’s Compensation 


Law, § 121-a, as added by Laws 1928, 
ec 46, providing that “transcripts of 


.birth and marriage certificates,” etc., 


properly certified and authenticated, 
shall be received in evidence. Pa- 
ola v. Porter Bros., 205_-N.Y.S. 281, 
283, 209 App.Div. 716. 


62. Harrison y. Southern Porcelain 
Mrs. CosUlors.C. 2785 291 

[a] “Transcripts of judgment” 
distinguished.—Harrison v. Southern 
Porcelain Mfg. Co., 10 S.C. 278, 291. 


63. Harrison vy. Southern Porce- 
lain Mfg. Co., 10 S.C. 278, 291. 


“Transcripts of dockets” 
guished see supra note 62 [a]. 


64, Condon v. City of Eureka 
Springs, 135 F. 566, 571. 

[a] “Warrant” not included.—Con- 
at pang of Hureka Springs, 135 F. 


65. Youmans vy. U. S., 264 F. 425. 


“Traascript from the account books 
of Auditor of the Post Office Depart- 
ment” not equivalent. See supra note 
40 [a]. 

66. Anderson L. D. [quot Waitman 
v. Bowles, 58 S.W. 686, 690, 3 Ind.T. 
294, 306]. 


“Copy” (as verb) 13 C.J. p 935. 


67. Hanna v. South St. Joseph 
Land Co., 28 S.W. 652, 126 Mo. 1, 13, 
15. 


68. Hanna v. 


distin- 


South St. Joseph 


Land Co., supra [quot Gathercole v. 


Smith, 17 Ch.D. 1]. 


69. Britton Milling Co. v. Wil- 
liams, 187 N.W. 159, 45 S.D. 274, 277, 
21 A.L.R. 1352. 


70. Webster D. [cit In re Peabody, 
97 P. 184, 154 Cal. 173, 177 (quot First 
Nat. Bank v. Lamb, 267 P. 468, 130 
Okl, 301, 303)]. See infra §§ 11-16. 


71. Webster D. [cit In re Peabody, 
O74 P.. 134, 21b4 Cals, 273; -1L77-—Cau0t 
First Nat. Bank v. Lamb, 267 P. 468, 
130 Okl. 301, 303)]. See infra §§ 2- 
10. 


72, Hanna v. South St. Joseph Land 
Co., 28 S.W. 652, 126 Mo. 1, 15. 


[a] Bational interpretation.—‘If 
one agrees to transfer to another a 
piece of real estate, rational inter- 
pretation will at once determine that 
a transfer of the title, and not the 
body of the land, is intended.” Han- 
nav. South St. Joseph Land Co., 28 
S.W. 652, 126 Mo. 1, 15. 


73. Hanna v. South St. Joseph Land 


and as applied to title, it is a word of varied and ex- 
tensive,’®> or a wide,’® meaning,*? both as a noun,7§ 
and as a verb;7° 
bankruptey proceedings, it may have a very broad 


and especially in insolvency or 


Noun—a. Broad Sense8t—(1) In 


Co., 28 S.W. 652, 126 Mo. 1, 13. See 
Andrews v. Carr, 26 Miss. 577, 579. 


74. Dalrymple v. Federal Comr. of 


| Taxation, 84 Austr.C.L.R. 283, 287. 


75. Hanna v. South St. Joseph 
Land Co., 28 S.W. 652, 126 Mo. 1, 15 
[cit 2 Coke Inst. ec 24 p 406(3); Wa- 
terbury Savings Bank vy. Lawler, 46 
Conn. 248, 245]. 


76. See cases infra notes 77-80. 


[a] Broadest possible word.—(1) 
In discussing the word as used in 
Uniform Stock Transfer Act, (N. J. 
Comp. St. Supp. 690), the court said: 
“Tt would be difficult to select a word 
of more comprehensive’ import.” 
Wallach v. Stein, 136 A. 209, 210, 103 
N.J.Law 470. (2) Where the consider- 
ation for a note was the transfer of 
certain mining property and it was 
shown that possession of the property 
was given although the title to part 
of the property was defective, the 
court, in rejecting the defense of fail- 
ure of consideration, in action upon 
the note, said: “The word ‘transfer’ 
implies delivery of possession. They 
could not have chosen a broader word 
to express it.’’ Carter v. Butler, 174 
S.W. 399, 264 Mo. 306, 330, Ann.Cas. 
1917A 488. ; 


77. Spreckels v. Spreckels, 21 Ha- 
waii 556, 567. See Carter v. Butler, 
174 S.W. 399, 264 Mo. 306, 330, Ann. 
Cas.1917A 483; Wallach v. Stein, 136 
A. 209, 210, 103 N.J.Law 470. 

78. See infra §§ 3-7. 

79. See infra §§ 8, 9. 

80. Wheeler v. Johnson, 26 F.(2d) 
455, 457. See also Bankruptcy §§ 4, 
272-284. 

81. Transfer of property or rights: 
Affected by: 

Insolvency of: 


Corporation see Corporations §§ 
3063-3073. 


Debtor in general see Bankruptcy 


§ 272; Fraudulent Conveyances 
§§ 163-169; Insolvency §§ 99, 
99%. 

Affecting: 


Insurance see Fire Insurance §§ 
279-306; Live-Stock Insurance § 
4; Marine Insurance § 132. 
Tax lien see Taxation §§ 1198-1208. 
Appropriations or funds of munici- 
pality see Municipal Corporations 
§§ 4117, 4123. 
As act of: 
Banieraptey see Bankruptcy §§ 71- 
4, 
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As act of :—Continued 
Insolvency see Insolvency § 61. 
Assignments 5 C.J. p 830; and cross 
references thereunder. 
Bankruptcy §§ 246-284. 
Bank stock: 

In general see Banks and Banking 
§§ 47-54 (state banks), 600, 601 
(national bank). 

Effect of on stockholder’s liability 
for debts of bank see Banks and 
Banking §§ 69-73 (state bank), 
614-616 (national bank). 

Between persons in confidential rela- 
tions: 

Deeds §§ 168-171 (as indicating un- 
due influence). 

Fraudulent Conveyances §§ 406-414 
(validity as to creditors). 

Husband and Wife §§ 248-310, 1190. 

Parent and Child §§ 141-156. 

Bill of lading see Carriers §§ 265-278; 

Shipping § 521. 

Bills and Notes §§ 507-586. 

Bonds §§ 76-110. 

Canals §§ 48-50. 

City warrant see Municipal Corpora- 

tions §§ 4132, 4133. 

Claim: 

Against city see Municipal Corpo- 

rations § 4646. 


For purpose of litigation see 
Champerty and Maintenance §§ 
11-19, 29-31. 


Common Lands §§ 30-32. 

Community or separate property see 
Husband and Wife §§ 1206-1227. 
Compelling transfer by bankrupt to 
trustee see Bankruptcy §§ 229-237. 
Copyright see Copyright and Literary 

Property §§ 246-252. 

Corporate assets on reorganization of 
eorporation see Corporations §§ 
3603-3620. 

Corporations §§ 2416-2459, 3074-3099. 

County bond or warrant see Counties 
§§ 310 (warrants), 339 (bonds). 


Deeds §§ 1 (generally), 96-98 (trans- 
fer otf control and possession as 
delivery of deed). 


Deposit in bank see Banks and Bank- 
ing §§ 328 (in general), 910 (in 
savings bank). 

Divorce §§ 734-738 (in fraud of ali- 
mony). 

Hasements §§ 140-144. 

Essential of advancement see Descent 
and Distribution §§ 221-224. 

Estate or interest of cestui que trust 
see Trusts [39 Cyc 234-237]. 

Exempt property see Exemptions §§ 
182-189. 

Franchise: 

Corporations §§ 2465 (in general), 
2469 (primary franchises), 2470— 
2473 (secondary franchises). 

Franchises §§ 86-97. 

Street Railroads §§ 200-207. 
Telegraphs and Telephones § 21. 
Frauds, Statute of §§ 54-59, 129-303. 

Fraudulent Conveyances §§ 363-403. 

Fraudulent transfer as ground of at- 
tachment see Attachment §§ 61-75. 

Good Will §§ 7-24. 

Ground Rents §§ 18-24, 

Guaranty §§ 89-93. 

Homestead see Homesteads §§ 253-— 
340 (in general), 545-548 (by sur- 
vivor). 

Husband and Wife §§ 38-40 (in fraud 
of wife). 


Injunction to restrain see Injunc- 
tions §§ 201-205. 
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Preference to creditor see Assign- 
‘ Hey eee Benefit of Creditors §§ 
eee Bea Prior to garnishment see Garnish- 
eee eee ment §§ 138-159. 
Business see Insurance 88 87-91. Profierty subject to: 
pocies gine eh eae Execution see Executions §§ 356— 
Fire Insurance §§ 150-157. 358. - 
Life Insurance §§ 123-153. 
Live-Stock Insurance § 6. 
Marine Insurance §§ 133, 134. Landlord’s lien see Landlord and 
Mutual Benefit Insurance §§ 54— Tenant §§ 1503-1531. : 
58. Lien in general see Liens §§ 46-48. 
Interest as ground for abatement of: | Rajjroad property see Railroads §§ 48 
Action see Abatement and Revival|} .(as forfeiture of franchise), 483— 


epee hbase of debt see Payment §§ 


Judgment lien see Judgments §§ 
941-943. 


§§ 220-246 <4 533 eee eue ieee of ae 
E property), 1 ; as affecting 
Appeal see Appeal ang Warons 35.) Acability for aijonicdy: 
Judgments §§ 976-1002. Receiver’s certificate see Receivers §§ 
Band: 246-250. 


Recording to bind attaching creditor 
see Attachment §§ 556-559. 


Remainder see Estates §§ 155-161. 
Reversion: j 

In general see Estates § 183. 

By lessor see Landlord and Tenant 


Dedication 18 C.J. p 34. 

Deeds 18 C.J. p 135. 

Granted to state in aid of internal 
improvements see Pubiic Lands 
§ 309. 

Held adversely see Champerty and 


Maintenance §§ 45-98. §§ 542-546. 
Under water see Navigable Waters | Rights: 
§ 270. Acquired under power of eminent 
Landlord and Tenant §§ 379-536 domain see Eminent Domain § 
(leases). 589. 
License: In public lands see Public Lands §§ 
In general see Licenses § 107. : 542-569. 
Riparian: 


Granted under police power see Mu- 
nicipal Corporations § 383. 


To sell intoxicating liquor see In- 
toxicating Liquors §§ 156, 157. 


Under copyright law see Copyright 
and Literary Property § 258. 


Literary property see Copyright and 
Literary Property §§ 33-39 (com- 
mon law rights). 

Marriage settlement as transfer see 
Husband and Wife §§ 178—247. 


Married woman’s separate property 
see Husband and Wife §§ 638-6634. 


Maturity for purposes of see Bills 
and Notes §§ 603 (of negotiable in- 
strument payable on demand), 608 
(of check), 609 (of certificate of 
deposit). 

Mining lease see Mines and Minerals 
§§ 420, 421 Cin United States), 438 
(Canadian Government lease). 

Mortgaged: 

Chattel by mortgagor see Chattel 
Mortgages §§ 337-387. 

Property or equity of redemption 
see Mortgages §§ 740-884. 

Mortgage or debt secured thereby see 
Chattel Mortgages §§ 413-439; 
Mortgages §§ 653-739. 


Land see Navigable Waters §§ 260— 
269; Waters [40 Cye 740-758]. 
Rights see Navigable Waters §§ 
272-274; Waters [40 Cyc 724]. 

Sales 55 C.J. p 1. 

School: 

Bond see Schools and School Dis- 
tricts §§ 734-743. 

District warrant see Schools and 
School Districts § 678. 

Land see Public Lands §§ 183-237. 

Seat in stock exchange see Exchanges | 
§§ 35-39. 

Ship see Shipping §§ 102-122. 

Standing timber see Logs and Log-- 
ging §§ 26-71. 

State bond or warrant see States §§ 
407 (warrants, scrip or certificates 
of indebtedness), 420 (bonds). 

Stock of: 

Building and Loan Societies § 34. 

Corporations §§ 1033 et seq (in gen- 
eral), 1148-1182 (registration or 
transfer on corporate books), 
1174-1181 (liabilities and reme- 
dies for wrongful transfer), 1183— 


1190 (effect of transfer general- 
ly), 1191-1206 (as affected by lien 


Municipal securities see Municipal of corporation), 1240-1245 (as af- 
Corporations §§ 4132, 4133 (war- fecting right to dividend), 1579— 
rants and certificates of indebted- 1600 (as affecting stockholder’s 
ness), 4212-4214 (bonds and other liability for debts of corpora- 


tion). 
Joint Stock Companies §§ 25, 26. 
hea: lands see Public Lands §§ 271— 


securities). 


Partnership property or assets see 
Partnership §§ 322-326. 


Partner’s interest in firm see Partner- 


ship §§ 239-245 (transfer to co- 


Tax lien see Taxati 223. 
partner), 246 (transfer to third per- . ig we. 


Tax on: 


son). 
é te Internal Revenue §§ 97-108 (¢fed- 
ee 366-407, eral legacy and inheritance NAS: 


Taxation §§ 27 (as abridging privi- 
leges and immunities of citizens), 
2262-2269 (of corporate stock), 
2270-2305 (of realty), 2342 et 
seq (of estates by descent or in- 


Action or suit as: 


Ground for abatement see Abate- 
ment and Revival §§ 220-246. 


Included in lis pendens doctrine 


see Lis Pendens 38 C.J. p 1. herhanceys 
Garnishment see Garnishment § 352, Sie ea Hare Boe theaters and 
Pew see Religious Societies § 183. Ticket b : i 
assenge 
Pledge or debt see Pledges §§ 155-168. 1121-1126. Be eae nee 


For later cases, developments and changes in the law see Annotations, same title and section number. 


General. A change of ownership in property,®? or 
of title ;** a conveyance*‘ effecting a change of prop- 
erty in chattels or the change of property itself ;*5 
a delivery;°® a disbursement;8? an act of the par- 
ties, or of the law, by which the title to property is 
conveyed from one living person to another,’* or 
transaction by which the property of one person is 
by him vested in another;*® an assignment;?° any 


Timber lands see Logs and Logging 
§§ 17-25. 

Title and control of property as es- 
sential to valid assignment for 
benefit of creditors see Assign- 
ae for Benefit of Creditors §§ 


To effect or prevent removal of cause 
to federal court see Removal of 
Causes § 176. 


To evade: 


Assessment for public improvement 
ee Municipal Corporations § 


Stockholder’s responsibility on bank 
ae ais Banks and Banking §§ 


Taxation see Taxation § 130. 


To give jurisdiction to federal court 
see Federal Courts § 76. 


Turnpike or toll road see Turnpikes 
and Toll Roads [38 Cyc 384]. 


Under bankruptcy law see Bank- 
ruptcy § 4 note 6 [a] (25) (defined), 
§§ 272-284 (as constituting prefer- 
ence). See also Bankruptcy Act § 
1(25), 11 USCA § 1(25). 


Vendor and Purchaser [39 Cyc 1129]. 


Violation of injunction see Injunc- 
tions § 863. 


Water rights see Waters [40 Cyc 740- 
758 (in general), 835 (by irrigation 
company for irrigation purposes) ]. 


Wharf see Wharves [40 Cyc 897]. 
Wills [40 Cyc 951]. 


Within estate tax statutes see In- 
ternal Revenue §§ 98-100 (federal); 
Taxation §§ 2342-2717 (state). 


Related terms: 
“Alienation” 2 C.J. p 1035. 
“Assignment” see Assignments § 1. 
“Bailment”’ see Bailments § 1. 
“Bargain? 7:C.J: p 919. 
“Bargain and Sale’ 7 C.J. p 921. 
Sbarter o¢ C.J. 2pr9ol. 
“Cesi6n” 11 C.J. p 223. 
“Cession” 11 C.J. p 225. 
“Change” 11 C.J. p 286. 
“Chattel mortgage’ see 
Mortgages § 1. 
“Conversion” § 1. 
“Conveyance” § 2. 
“Deed” see Deeds § 1. 
“Delivery” 18 C.J. p 477. 
“Descent” see Descent and Distribu- 
tion § 
“Devise” 18 C.J. p 1033. 
‘Disposal’ 18 C.J. p 1279. 
“Donation” 19 C.J. p 444. 


“Exchange” 23 C.J. p 181. 
Exchange of Property § 1 


“Gift” see Gifts § 1. 

“Grant” §§ i-5. 

“Indorsement” 31 C.J. p 886. See 
also Bills and Notes §§ 25, 257 et 
seq. 

“Lease” see Landlord and Tenant § 
379. 


“Mortgage” see Mortgages §§ 1-3. 
“Negotiation” 45 C.J. p 1375. 
“Pledge” see Pledges § 1. 
“Purchase” 51 C.J. p 93. 


Chattel 


ee also 


|See cases infra note 85. 
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in another ;°? 


“Removal” 54 C.J. p 110. 
“Sale” see Sales § 1. 
“Surrender” 60 C.J. p 1182. 

82. Lane v. Albertson, 79 N.Y.S. 
947, 954, 78 App.Div. 607. See Water- 
bury Savings Bank vy. Lawler, 46 
Conn, 243, 245. 

[a] Change of ownership is true 
test.—In determining whether or not 
the foreclosure of a mortgage consti- 


tutes a transfer of the mortgaged ; 


property within the meaning of a tax 
statute, the court said: ‘The true 
test is whether there has been a 
change of ownership in relation to the 
public and in contemplation of the 
laws relative to taxation.” Water- 
bury Savings Bank v. Lawler, 46 
Conn. 243, 245. 


“Qwnership” 
Boe 


“Property” see Property §§ 1-4. 

83. Western Massachusetts Ins. 
Co. v. Riker, 10 Mich. 279, 281; Bush- 
nell v. Farmers’ Mut. Ins. Co., 85 S. 
W. 103, 110 Mo.App. 2238, 229. 

“Title” 62 C.J. p 1013. 


84 Adams v. Hazen, 96 S.E. 741, 
123 Va. 304, 321; Currey v. Federal 
Bldg. Soc., 42 Austr.C.L.R. 421, 440. 
But see in- 


see Property §§ 53- 


fra § 5 text and note 35. 
“Conveyance” see Conveyance § 2. 


85. Dalrymple v. Federal Com’r of 
Taxation, 34 Austr.C.L.R. 283, 287. 


86. Crawford v. Hord, 89 S.W. 
1097, 1098, 40 Tex.Civ.App. 352. 


[a] In relation to instruments.— 
“In speaking of the ‘transfer’ of an 
instrument, it conveys the idea of a 
delivery.” Crawford v. Hord, 89 S.W. 
1097, 1098, 40 Tex.Civ.App. 352. 


“Delivery” 18 C.J. p 477. 


87. Ex p. Huston, 147 P. 1064, 27 
Idaho 231, .238. 


[a] “Disbursement” used inter- 
changeably.—Construing a_ statute, 
Rev. Codes § 6975, denouncing the 
crime of misappropriation of money 
by any one “‘charged with the receipt, 
safekeeping, transfer or disbursement 
of public moneys,” the court said: 
“The word ‘disbursement’. . . is 
used interchangeably with the wor 
‘transfer’ in § 6975, supra.” Ex 
Huston, 147 P. 1064, 27 Idaho 231, 238. 


“Disbursement” 18 C.J. p 1048. 


88. Cal. Civ. Code §§ 10,. 39 [quot 
Ware v. Quigley, 169 P. 3877, 378, 176 
Cal. 694; Curtin v. Kowalsky, 78 P. 
962, 963, 145. Cal. 431; Enscoe v. 
Fletcher, 82 P1075, 1077, 1 Cal.App. 
659, 664 ‘and cit Cheda v. ‘Bodkin, 158 
P, 1025, 178 Cal. 7,:15 (but describing 
this as the “technical meaning” and 
holding the term generally applicable 
to a “devise’)]; W. T. Rawleigh Co. 
v. McCoy, 190 P. 311, 318, 96 Or. 474. 


[a] As resting upon act of par- 
ties.—“‘Transfer rests upon acts of 
parties to a contract, as does assign- 
ment, which is but a written trans- 
fer.”’ Enscoe v. Fletcher, 82 P. 1075, 
1077, 1 Cal.App. 659. 


[b] As vesting all title and inci- 
dents.—(1) “A transfer vests in the 
transferee all the actual title to the 
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act by which the owner of anything delivers or con- 
veys it to another with the intent to pass his rights 
therein,®! or the property of one person is vested 
a passing from one to another, in 
whole or in part, absolutely or upon conditions, of an 
existing right which shall survive the act of passing 
over,®® or of title to property from one living per- 
son to another;°* a right which attaches to owner- 


thing transferred which the transfer- 
rer then has.” Cal. Civ. Code § 1083 
[quot Curtin v. Kowalsky, 78 P. 962, 
963, 145 Cal. 431]. (2) ‘‘And also all 
of its incidents.”’ Curtin v. Kowalsky, 
78 P. 962, 968, 145 Cal. 431 [cit Cal. 
Civ. Code § 1084]. 


[c] Descent of unpaid notes not 
transfer.—In holding that descent of 
certain notes from payee to his heir 
who was joint maker of such notes 
did not constitute transfer, the court, 
after quoting the code definition of 
transfer, said: ‘The case before us 
does not come under or within this 
definition, for the notes descended 
from the dead to the living.” Enscoe 
v. Fletcher, 82 P. 1075, 1077, 1 Cal. 
App. 659. 


{[d] Applicable to “devise.”— 
“There is no good reason why a differ- 
ence should be made between a ‘trans- 
fer’ inter vivos and a ‘devise’ of land 
in the matter of the creation of ease- 
ments.” Cheda vy. Bodkin, 158 P. 1025, 
LS Cal. T52-5% 


89. Abbott L. D. [quot Pearre v. 
Hawkins, 62 Tex. 434, 437 (also ae 
Bouvier L. D.; Webster D.)]; W. 
Rawleigh Co. v. McCoy, 190 P. 311, 
313, 96 Or. 474. 


90. Bouvier L. D. (sub verbo “as- 

signment’’) [quot Hendrick v. Daniel, 
46 S.E. 438, 119 Ga. 358, 361 (quot 
Kramer v. Spradlin, 98 S.E. 487, 148 
Ga. 805, 808); Talty v. Schoenholz, 
224 Ill.App. 158, 163}. UV. 
Bentley & Sons Co., 293 F. 239, vogs: 
Garrett v. Fernauld, 57 So. 671, 672, 
63 Fla. 434; Dis op in Germer v. Tri- 
ple-State Natural Gas & Oil Co., 54 
S.E. 509, 60 W.Va. 143, 169. See Ens- 
coe v. Fletcher, 82 P. 1075, 1077,.1 
Cal.App. 659. But see infra § 5 text 
and note 32. 


[a] “Assignment” equivalent.—In 
construing Rev. St. § 3737 (41 USCA 
§ 15), providing that no contract with 
the United States shall be transferred, 
as applied to a contract for the con- 
struction of an army camp made pur- 
suant thereto, the court said: “The 
word ‘assignment’ occurring in the 
statute, has been used as the equiva- 
lent of the word ‘transfer’.” U.S. v. 
A. Bentley & Sons Co., 293 F. 229, 338. 


[b] “Assignment .. . is but 
a written  transfer.’’—-Enscoe v. 
Fletcher, 82 P. 1075, 1077, 1 Cal. App. 
659. 


“Assignment” see Assignments § Are 


91. Hendrick v. Daniel, 46 S.E. 438, 
119 Ga. 358. 361 [quot Kramer v. 
Spradlin, 98 S.H. 487, 488, 148 Ga. 805, 
808; Gazzam v. Young, 194 P. 810, 114 
Wash. 66, 72]; First Nat. Bank v. 
Lamb, 267 P. 468, 130 Okl. 301, 303 
[quot Cyc]. 


92. Webster D. [quot Wallach v. 
Stein, 136 A. 209, 210, 103 N.J.Law 
470]; Webster New Int. D. [quot 
Hammond v. Oregon & C. R. Co., 243 
P. 767, 771, 117 Or. 244; Gazzam-v.° 
Young, 194 P. 810, 114 Wash. 66, 72]. 


93. Sands v. Hill, 55 N.Y. 18, 22 
(construing word in relation to “sales, 
assignments, mortgages, and convey- 
ances’’). 


94. In re Peabody, 97 P. 184, 154 
Cal. 173, 177 (where this is said to be 
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ship;®® every mode of disposing of, or parting with, 
property,°® either by a conveyance of title or by 
merely a delivery of possession;®? the act by which 
the owner of a thing delivers it to another person 
with the intent of passing the rights which he has 
in it to the latter;9§ the bearing over of a right or 
title or property in a thing, from one to another,°° 
the conveyance of right, title or property, either real 
or personal, from one person to another, whether 
by sale, gift or otherwise,’ or of the title or an in- 
terest in the ownership;? the handing over or part- 
ing with property with intent to pass it, or cer- 
tain rights in it, to another who becomes the trans- 
feree;® the present passing of property,* or of any 
interest therein,® by involuntary as well as by vol- 


é 
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untary means,® in possession or enjoyment, present 


its meaning in many sections of the 
California Civil Code). See Ex p. 
Okahara, 216 P. 614, 191 Cal. 353, 362. 


[a] Similar definition.—“ ‘Trans- 
fer’ is a word commonly used to de- 
note a passing of title in property 
(usually realty) or an interest there- 
in from one to another.” Ex p. Oka- 
hara, 216 P. 614, 618, 191 Cal. 353, 362. 


95. Shaw v. Noyes, (Tex.Civ.App.) 
13 S.W.(2d) 443, 447. 


“Right” 54 C.J. p 807. 


96. Pirie v. Chicago Title & Trust 
Co., 21 S.Ct. 906, 182 U.S. 488, 444, 45 
L.Ed. 1171 [quot W. T. Rawleigh Co. 
v. McCoy, 190 P. 311, 313, 96 Or. 474]; 
In re Orear, 178 F. 632, 635, 102 C.C.A. 
78, 30 L.R.A.N.S. 990. 


“Part with’ see Part § 3 text and 
notes 94, 95. 


97. Ober v. Schenck, 65 P. 1078, 238 
Utah 614, 619. 


98. Bouvier L. D. [quot Wehby v. 
Spurway, 246 P. 759, 30 Ariz. 274, 285; 
Robertson v. Wilcox, 36 Conn. 426, 
429 (quot EB. L. Cleveland Co. v. Chit- 
tenden, 71 A. 935, 81 Conn. 667, 669 
[both substituting “rights he had” 
for “rights which he has’]); Talty 
v. Schoenholz, 224 Ill.App. 158, 163; 
Carter v. Butler, 174 S.W. 399, 264 Mo. 
306, 330, Ann.Cas.1917A 483 (omit- 
ting ‘‘which’”’); Sawyer v. Sanderson, 
88 S.W. 151,153, 113 Mo.App. 233, 243; 
Hx p. Thomason, 20 N.W. 312, 16 Neb. 
238, 240 (substituting “the right he 
had” for ‘the rights which he has’); 
Baker v. Fifth Avenue Bank of New 
York, 232 N.Y.S. 238, 241, 225 App. 
Div. 238; Noble v. Ft. Smith Whole- 
sale Grocery Co., 127 P. 14, 17, 34 OKl. 
662, 46 L.R.A.N.S. 455, and cit In re 
Gould, 51 N.E. 287, 156 N.Y. 423, 428 
(where it is said that the ordinary 
legal signification “is that the owner, 
ete.,” [as in text definition])]; First 
Nat. Bank v. Lamb, 267 P. 468, 130 
Okl, 301, 303 [quot Cye and substitut- 
ing “rights he had” for “rights which 
he has’’]. 


99. Sands v. Hill, 55 N.Y..18, 22 
[quot Lane v. Albertson, 79 N.Y.S. 
947, 954, 78 App.Div. 607, 618; Miles 
v. Bowers, 90 P. 905, 49 Or. 429, 434 
(but substituting “a passing” for “the 
bearing”’’)]; First Nat. Bank v. Lamb, 
267 P. 468, 130 Okl. 301, 3803 [quot 
Cyc]. See Shaw v. Noyes, (Tex.Civ. 
App.) 13 S.W.(2d) 443, 447 [cit Cyc 
(but substituting “passing” for ‘‘bear- 
ing”) ]. 

1. Webster New Int. D. [quot 
Hammond v. Oregon & C. R. Co., 243 
Py 707, Til, alt ‘Or: 244; 'Gazzam v. 
Young, 194 P. 810, 114 Wash. 66, 72 
(but omitting “either real or person- 
al’’)]. See In re Peabody, 97 P. 184, 
154 Cal. 173, 177; Garrett v. Fernauld, 


57 So. 671, 672, 63 Fla. 434. But see 
infra § 5 text and note 35. 
2. Austin v. Dickson, (Tex.Civ. 


App.) 7 S.W.(2d) 147, 148. 


{a] In relation to wife’s separate 
stocks and bonds.—In construing a 
statute requiring joint signatures on 
transfers of wife’s stocks and bonds, 
the court said: “The word ‘transfer’ 
as used in the statute means_ the 
transfer or conveyance of the title or 
an interest in the ownership of stocks 
and bonds.” Austin v. Dickson, (Tex. 
Civ.App.) 7 S.W.(2d) 147, 148. 


3. In re Plum, 75 N.Y.S. 940, 942, 
37 Misc. 466, 469, 2 MillsSurr. 551; 
First Nat. Bank v. Lamb, 267 P. 468, 
130 Okl. 301, 303 [quot Cyc]. 


“Transferee”’ post. 
4. Wheeler v. Johnson, 26 F.(2d) 
455, 457; Matter of Hitchins, 89 N.Y. 


S. 472, 477, 43 Misc. 485, 4 MillsSurr. 
290; In re Plum, 75 N.Y.S. 940, 942, 


37 Misc. 466, 2 MillsSurr. 551; Bank}. 


of Commerce & Trust Co. v. McLe- 
more, 35 S.W.(2d) 31, 32, 161 Tenn. 
137. See Chase Nat. Bank of City of 
New York v. U. S., 49 S.Ct..126, 278 
Bee S27 Bet, T3405, 63" AER. 


[a] Under Federal Inheritance Tax 
Law.—In holding the word not lim- 
ited to direct transfers but applica- 
ble to proceeds of insurance policies, 
under certain conditions, the court 
said: “Obviously, the word ‘transfer’ 
in the statute, - cannot be taken 
in such a restricted sense as to refer 
only to the passing of particular 
items of property directly from the 
decedent to the transferee. It must, 
we think, at least include the transfer 
of property procured through ex- 
penditures by the decedent, with the 
purpose, effected at his death, of hav- 
ing it pass to another.” Chase Nat. 
Bank of City of New York v. U. S., 
49°S.Ot. 2126,°278 US. 327, 387) 738) L. 
Ed. 405, 68 A.L.R. 388. 


5. Matter of -Hitchins, 
472, 477, 43 Misc. 
290. 


“Interest” 33 C.J. p 261. 


6. Wheeler vy. Johnson, 26 F.(2d) 
455, 457. 


“Involuntary” 33 C.J. p 812. 
“Voluntary” [40 Cyc 220]. 


7. Matter of Hitchins, 89 N.Y.S. 
472, 477, 48 Mise. 485, 4 MillsSurr. 
290. See In re Plum, 75 N.Y.S. 940, 
942, 37 Mise. 466, 2 MillsSurr, 551. 


[a] Time of enjoyment immate- 
rial.— ‘Without regard to whether the 
actual possession and enjoyment fol- 
lows immediately or comes at some 
future time.” Matter of Hitchins, 89 


89 N.Y.S. 
485, 4 MillsSurr. 


or future.? When applied to real property, it means 
ordinarily a sale.® 


[§ 4] (2) Scope of Term. It has been said that 
the word implies a writing,® and delivery of posses- 
sion;1° imports an obligation;1! includes all trans- 
actions whereby property of one person becomes that 
of another, whether by descent or purchase,*? every 
means or manner by which property can pass from 
the ownership and possession of another,** and may 
be held to include the general methods by which title 
to property is passed or interest therein created ;** 
indicates the passing of the beneficial interest with- 
out showing in what manner the transfer has been 
made;?® is applicable to intangibles rather than to 


N.Y.S. 472, 477, 483 Misc. 485, 4 Mills 
Surr. 290; In re Plum, 75 N.Y.S. 940, 
942, 37 Misc. 466, 2 MillsSurr. 551. 


“Enjoyment” 20 C.J. p 1263. 


8 Ober v. Schenck, 65 P. 1073, 23 
Utah 614, 620. 


[a] “Sale” sometimes synonymous. 
—‘‘When used in that connection [ap- 
plicable to real property], the word 
‘transfer,’ unless otherwise restrain- 
ed or limited, is either synonymous 
with the word ‘sale’ or it imports 
something more than... sale.’ 
rai Schenck, 65 P. 1073, 23 Utah 


“Sale” see Sales § 1. 
9. See case infra this note. 


[a] Unless restricted.—‘‘Transfer” 
held to “‘mean in legal proceedings, if 
not otherwise restricted, a transfer 
by writing.” Andrews v. Carr, 26 
Miss. 577, 8. 


“Writing” [40 Cyc 2869]. 


10. Carter v. Butler, 174 S.W. 399, 
264 Mo. 306, 330, Ann.Cas.1917A 483. 


11. See case infra this note. 


La] Within Negotiable Instruments 
Act.—In Uniform Negotiable Instru- 
ments Act, § 30, declaring an instru- 
ment is negotiated when it is trans- 
ferred from one person to another in 
such manner as to constitute~ the 
transferee the holder, the term held 
to be given its technical meaning, 
the court saying: “ ‘Transfer’ as used 
in the act takes place after an instru- 
ment has become an obligation, and 
it never becomes an obligation until 
after it has passed beyond the con- 
trol of the maker.” Britton Milling 
Co. v. Williams, 187 N.W. 159, 45 S.D. 
274, 278, 21 A.L.R. 1352. 


“Obligation” 46 C.J. p 846. 


12. Elwood v. State Soldiers’ Com- 
pensation Board, 232 P. 1049, 117 Kan. 
gedy 754 [cit 2 Blackstone Comm, p 


_ “Descent” see Descent and Distribu- 
tion § 1. 


“Purchase” 51 C.J. p 93. 


13. Pirie v. Chicago Title & Trust 
Co., 21 S.Ct. 906, 182 U.S. 438, 444, 45 
L.Ed. 1171 [quot W. T. Rawleigh Co. 
v. McCoy, 190 P. 311, 318, 96 Or. 474}. 


14. Teague v. Howard Grocery 
Co.,, 95 S.B. 173, 175, 175 N.C. 195. 


15. See cases infra this note, 


[a] In connection with negotiable 
instruments.—“The term ‘transfer’ 
when applied to negotiable paper, is 
a general term showing that the bene- 
ficial interest in the paper has passed 
to another but not indicating in what 


For later cases, developments and changes in the law see Annotations, same title and section number, 


tangible property;'* is appropriate for the passing 
of title to real as well as personal property;'7 and 
in particular connections,'§ it has been held that the 


TRANSFER 


word includes “assignment of mortgage,”}® “deed of 


trust,”29 “devise,”?1 


“dower,”?? “each successive 


step leading to a conveyance,’’?3 


“exchange,”?# 


“executed contract of sale,’”’?> “mortgage,’”’2° “mort- 


manner the transfer has been made.” 
Montague v. King, 37 Miss. 441, 443; 
Clopton v. Abee, (Tex.) 158 S.W. 180, 
re See also Bills and Notes §§ 507— 


16. See case infra this note. 


_[a] “Applicable to choses in ac- 
tion, rights, and privileges, rather 
than tangible property.’ Germer v. 
Triple-State Natural Gas & Oil Co., 
54 S.E. 509, 519, 60 W.Va. 148. 


“Intangible” 33 C.J. p 166. 


“Tangible property” 60 C.J. p 1213 
text and notes 54-58. 


17. Spreckels v. Spreckels, 21 Ha- 
waii 556, 567. 


“Personal property” 
§§ 32-42. 


WP akties property” see Property §§ 19- 


see Property 


18. See cases infra notes 19-31. 
19. See case infra this note. 


[a] In recording statute.—Con- 
struing Civ.» Code 1901, par 1135 
which requires the record of ‘deeds, 
grants, transfers, and mortgages” the 
court said “The word ‘transfer’ in 
paragraph 1135 is a word broad 
enough as therein used, to include as- 
signments of mortgages.” Newman 
v. Fidelity Savings & Loan Ass’n, 128 
Pe bs, Doe Lae ATiIz°35455359 [oitiCy ec]. 


“Assignment of mortgage’ see 
Mortgages § 653 et seq. See also 
Chattel Mortgages § 413 et seq. 


20. See case infra this note. 


[a] In forgery indictment.—Indict- 
ment charging that defendant forged 
a deed of trust by which interest in 
real estate purported to be “‘trans- 
ferred” and conveyed held sufficient, 
under Rev. St. 1919, § 3421, the court 
overruling the contention that “the 
deed of trust in question is not a 
‘transfer’ of any right or interest.” 
State v. Douglas, 278 S.W. 1016, 312 
Mo. 378, 390. 


“Deed of trust” see Mortgages §§ 
8-15. 


2i. See cases infra this note. 


[a] Used in, or relating to, wills. 
—(1) Construing the word as used in 
a will in which testatrix bequeathed 
to her husband the use and benefit of 
all her property, with full power to 
use and transfer the same as if it be- 
longed to him in fee, the court said: 
“The word ‘transfer’ is . broad 
enough to cover a devise of the land. 
Pool v. Napier, 124 N.W. 755, 756, 145 
Iowa 699. (2) Under California Civ. 
Code, § 1311, providing that a devise 
by will conveys all the estate of the 
devisor therein unless a clear intent 
to the contrary appears, and Civ. 
Code, § 1104, providing that the trans- 
fer of real property passes all ease- 
ments appurtenant thereto, a quasi 
easement for the use of water ap- 
pertaining to portions of an estate 
as against a servient estate held to 
pass with the premises under a dis- 
tribution according to the terms of 
testator’s will, and the word “‘trans- 
fer” held to include a deyise by will 
as well as conveyances inter vivos. 
notwithstanding the definition in Civ. 
Code, § 1039, that a “transfer is a 
conveyance from one living person to 


another. Cheda v. Bodkin, 158 P. 1025, 
LOZ Lon @ale (oer be 


“Devise” 18 C.J. p 1033. 
22. See case infra this note. 


[a] Within federal estate tax 
statute.—Dower held to constitute 
a “transfer” within Revenue Act 1918, 
§ 401, 40 St. 1096. U.S. v. Waite, 33 
F.(2d) 567, 572. See also Internal 
Revenue §§ 98-100. 


“Dower” see Dower § 1. 


23. McVeigh y. Chicago Mill & 
Lumber Co., 182 S.W. 638, 642, 96 
race 480. See also infra § 6 note 60 
ae] 


24. See case infra this note. 


[a] In construing Automobile Li- 
cense Law providing that registration 
expires upon transfer of ownership 
of a vehicle, the court said: “In us- 
ing the word ‘transfer’ the Legisla- 
ture intended to and did include both 
a transfer by exchange as well as one 
by sale.’”’ Bleon v. Emery, 209 P. 627, 
60 Utah 582, 586. 


“Exchange” 23 C.J. p 181. 
change of Property § 1. 


25. Teague v. Howard Grocery Co., 
95 SH 173) 115;5- dio Ne C1 95. 


“Contract of Sale” see Sales §§ 4-6. 
26. See cases infra this note. 


[a] Within Bankruptcy Act.—‘A 
mortgage is a ‘transfer’ within the 
meaning of the Bankrupt Act.” 
State v. Douglas, 278 S.W. 1016, 312 
Mo. 378, 390 [cit Coder v. Arts, 152 F. 
948, 949, 15 L.R.A.N.S. 372]. 


[b] Within Bulk Sales Law.— 
“Mortgaging a stock of goods in bulk 
isa; “transter’ Af not, a*sale: os: 2s: 
prohibited by statute [Vernon’s 
Sayles’ Ann. Civ. St. art 3971 (provid- 
ing that any sale or transfer of a 
stock of merchandise otherwise than 
in the ordinary course of trade is void 
as against creditors unless ten days’ 
notice is given) ] except upon the con- 
ditions named.’ Beene v. National 
Liquor Co., (Tex.) 198 S.W. 596, 598. 
But see infra § 5 text and note 34. 


“Chattel mortgage’ see Chattel 
Mortgages § 1. 


“Nortgage” see Mortgages §§ 1-3. 
27. See case infra this note. 


[a] Within tax statute.—TForeclo- 
sure of a mortgage, and mortgagor’s 
failure to redeem, held to constitute 
a transfer within tax statute, Gen. St. 
1875 p 163 § 15. Waterbury Sav. Bank 
y. Lawler, 46 Conn. 248, 244. 


“Mortgage foreclosure” see Mort- 
gages § 1003. See also Chattel Mort- 
gages § 486 et seq. 


28. See case infra this note. 


[a] Under Federal Reserve Act.— 
In determining liability as stockhold- 
er of one induced by fraud to become 
a stockholder and who repudiated his 
purchase of stock and returned and 
redelivered his stock within sixty 
days before bank’s failure, the court 
said: ‘‘The transaction by which he 
ceased to be one [stockholder] that 
is the return and redelivery of the 
stock to the bank constituted a trans- 
fer thereof within meaning of Feder- 
al Reserve Act 1913, § 23 (12 USCA § 
64).” Wehby v. Spurway, 246 P. 759, 


See Hx- 


[63 C.J.] 782 


gage foreclosure,”?? “return and redelivery of bank 
stock,”** “stock subseription and acceptance there- 
of,”*° “widow’s statutory estate,”®° and “will.”31 


[§ 5] (3) Distinctions. The word has been dis- 
tinguished from “assignment,”’?2 “bank deposit,”3* 


762, 30 Ariz. 274, 285. 
29. See case infra this note. 


[a] Held to constitute “transfer.” 
—Where defendant subscribed for 
shares of stock of plaintiff corpora- 
tion, and it accepted the subscription 
and received a note in payment, the 
court said: “This constituted a trans- 
fer (Rev. Codes, § 4632), and there- 
upon the title to and ownership of 
the stock ipso facto vested in defend- 
ant, [despite the fact that plaintiff 
failed to issue a certificate].” Gal- 
latin County Farmers’ Alliance vy. 
ERpanery: 197 P. 996, 998, 59 Mont. 


“Stock subscription” 
tions § 752 et seq. 


30. See case infra this note. 


[a] Within federal estate tax 
statute.—Where a widow, under Mo. 
Rey. St. 1919 § 824, giving her the: 
right to elect to take a child’s share 
of her intestate husband’s estate, so- 
elected, the court said: ‘We think 
there was no less a transfer of this. 
child’s share on the death of the hus- 
band and the election of the widow 
than in case there had been no such 
election. On the contrary, it would 
seem that in the latter case, if possi-- 
ble, the transfer is more apparent, 
for here the widow takes the entire 
estate in the portion assigned in lieu: 
of dower.” U.S. v. Waite, 33 F.(2d) 
567, 572. See also Internal Revenue- 
§§ 98-100. 


“Wife’s statutory estate’ see Dow-- 
er_§§ 5-8. 


31. See case infra this note. 


[a] Under Soldiers’ Componsation. 
Act.—In holding that the provisions 
of the Act prohibiting the assignment 
or transfer of claims for compensa- 
tion is broad enough to include trans- 
fer by will, the court said: ‘‘The word’ 
‘transfer’ includes all translations 
whereby property of one person be- 
comes that of another, whether by~ 
descent or purchase, and will is com- 
mon assurance of a transfer which 
becomes effective at death of testa- 
tor.”” Elwood v. State Soldiers’ Com-- 
pensation Board, 232 P. 1049, 117 Kan. 
oe 754 [cit 2 Blackstone Comm, p- 


“Will” see Wills [40 Cyc 995]. 


32. Kramer v. Spradlin, 98 S.E. 
487, 488, 148 Ga. 805, 808; Hendrick 
v. Daniel, 46 S.E. 438, 119 Ga. 358, 
361; Elwood v. State Soldiers’ Com- 
pensation Board, 232 P. 1049, 117 Kan. 
753, 754; Wallach v. Stein, 136 A. 209,. 
210,.108 N.J.Law 470; Gazzam v. 
Young, 194 P. 810, 114 Wash. 66, 72. 


[a] Broader than “assignment.”’—. 
(1) “The word ‘transfer’ has a still. 
wider meaning [than assignment].” 
Elwood v. State Soldiers’ Compensa- 
tion Board, 232 P. 1049, 117 Kan. 753, 
754, (2) “The word ‘transfer,’ in its: 
literal meaning, is broader than ‘as-- 
signment.’”’ Hendrick v. Daniel, 46 
S.E. 438, 119 Ga, 358, 361 [quot Kram- 
er v. Spradlin, 98 S.E. 487, 488, 148: 
Ga. 805, 808, and cit Gazzam v. Young,. 
194 P. 810, 114 Wash. 66, 72]. 


“Assignment” see Assignments § 1. 
33. See case infra this note, 


[a] Within Bankruptcy Act.—In 
construing Bankruptcy Act § 60a, US 


see Corpora- 


782 [63 C.J.] 


“chattel mortgage,”*4 “conveyance,”*> “conveyance 
as security,”®* “conveyance with covenants of ti- 
tle,’”?? “delivery,”®* “extinguishment or satisfac- 


CA § 96(a), the court said: “An ordi- 
nary deposit in a bank, however, is 
not a ‘transfer’ within the meaning of 
this section.” Citizens’ Nat. Bank v. 
Lineberger, 45 F.(2d) 522, 527. 


“Bank deposits” see Banks and 
Banking § 303 et seq. 


84. See cases infra this note. 


[a] Within Bulk Sales Law.—A 
chattel mortgage held not a “transfer” 
within the bulk sales act. Talty v. 
Schoenholz, 154 N.E. 139, 142, 323 Ill. 
232, 241, 49 A.L.R. 1487; Noble v. Ft. 
Smith Wholesale Grocery Co., 127 P. 
14, 17, 34 Okl. 662, 46 L.R.A.N.S. 455; 
Aristo Hosiery Co. v. Ramsbottom, 
129 A. 503, 46 R.I. 505, 508. See also 
Fraudulent Conveyances § 881 et seq. 
But see supra § 4 text and note 26 


“Chattel mortgage” see Chattel 
Mortgages § 1. 


35. See case infra this note. 


[a] Not generally used for con- 
veyance.— “It is not a word of gen- 
eral use in conveyancing to signify 
@ conveyance of title to property.” 
ke Peabody, 97 P. 184, 154 Cal. 173, 


36 See case infra this note. 


[a] Under Bulk Sales Law.—Con- 
veyance by individual owner of all 
his property to trustee for benefit of 
certain creditors as security for pre- 
existing debts, providing for redemp- 
tion on payment of debts, and for sale 
of property on demand of creditors, 
held -not a transfer prohibited by 
Burns’ Ann. St. 1926, § 8052 (Acts 
1909, c. 49, § 1), without notice to 
creditors. Siow v. Ohio Valley Roof- 
ng Co., 152 N.E. 820, 822, 198 Ind. 


“Conveyance as security” see Mort- 
gages § 64 et seq. 


37. See case infra this note. 


[a] Inapt to describe such con- 
veyance.—Construing a statute (U. S. 
St. at Large p 456, § 12) rendering 
void all assignments and transfers by 
pre-emptor of public lands of his 
right, after entry and before the is- 
sue of a patent, the court said: ‘‘There 
is a manifest inaptness in this lan- 
guage to describe a conveyance with 
covenants of title and with warranty. 
» « « I know of no other place, 
- +» + Where such a conveyance is 
spoken of as ...atransfer. ... 
{It is] used more usually—indeed al- 
ways, so far as I remember—when ap- 
plied technically, to describe a trans- 
fer of an estate for years, or an equi- 
table interest, or a chattel.” Frank- 
lin v. Kelley, 2 Neb. 79, 88. 


38. See cases infra this note. 


[a] “Mere delivery” not “trans- 
fer.”—Construing the word as used 
in the articles of a joint stock asso- 
ciation providing that the transfer 
of stock shall work a dissolution the 
court said: “The mere delivery of the 
stock to the residuary legatee by the 
executor is not a transfer, within the 
meaning or intent of the provision.” 
Lane v. Albertson, 79 N.Y.S. 947, 954, 
78 App.Div. 607, 618. 


[b] “Delivery” not synonymous.— 
Britton Milling Co. v. Williams, 187 
N.W. 159, 45 S.D. 274, 277, 21 A.L.R. 
ae (within Negotiable Instruments 
Act). 


39. See cases infra this note, 
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[a] As not meaning “extinguish- 
ment” or “satisfaction.”—(1) ‘There 
is no meaning of the word transfer 
which carries the idea of an act of 
extinction.” Sands v. Hill, 55 N.Y. 
18, 22 [quot Lane v. Albertson, 79 N. 
Y:S. 947, 954, 78 App.Div. 607, 618; 
Miles v. Bowers, 90 P. 905, 49 Or. 429, 


434 (but substituting ‘extinguish- 
ment” for “extinction”’)]. (2) ‘It 
does not include . . the extin- 


guishment or satisfaction of a chose 
in action, either by payment in, full, 
or by part payment which is taken 
in full satisfaction.” Sands v. Hill, 
supra (syllabus) [quot Miles v. Bow- 
ers, 90 P. 905, 907, 49 Or. 429, 434]. 
(3) Construing the word in connec- 
tion with the associated words, “sales, 
assignments, mortgages, and convey- 
ances,” the court said: “There is no 
meaning in them of an _ extinguish- 
ment or satisfaction of the thing 
sold, assigned, mortgaged or con- 
veyed.” Sands v. Hill, 55 N.Y. 18, 


“Extinguishment” 25 C.J. p 230. 


“Satisfaction” see Satisfaction § 5. 
See also Accord and Satisfaction § 1. 


40. See case infra this note. 


fa] In relation to negotiable in- 
struments.—“The word ‘transfer’ 
does not necessarily convey the idea 
of an indorsement with recourse.” 
acorn v. Abee, (Tex.) 158 S.W. 180, 


“Indorsement” 31 C.J. p 886. See 
also Bills and Notes §§ 25, 257 et sea. 


‘41. Fidel v. Venner, (N.M.) 289 P. 
803, 805; Red Eagle Bus Co. v. Public 
Utilities Commission of Ohio, 180 N. 
E. 261, 268, 124 OhioSt. 625. 


[a] Lease of community property 
held not “transfer? thereof.—In con- 
struing a statute (Comp. 1929, §§ 68— 
403), rendering void “any transfer 
Religie of the real property of the 
community by either husband or wife 
alone,” and holding that it did not 
apply to a lease for a term of three 
years with option for five years more, 
executed by the husband alone, but 
that ‘“‘transfer”’ as used in the statute 
was restricted to deeds and mort- 
gages, said: “We therefore conclude 
that the lease in question was not 
invalid under the statute.” Fidel v. 
Venner, (N.M.) 289 P. 803, 805. 


aes see Landlord and Tenant § 


42. See case infra this note. 


[a] “Option” held not “transfer.” 
—‘‘An option is not a transfer of 
property. No title is conveyed there- 
by. It is a mere right of election.” 
Ware v. Quigley, 169 P. 377, 378, 176 
Cal. 694. 


“Option” 46 C.J. p 1122. 
43. See case infra this note. 


[a] In English Land Transfer 
Act.—(1) In construing Land Trans- 
fer Act, 1875 §§ 29-39 and Land 
Transfer Rules 140, 142, the court 
said: “The words ‘a transfer’ in § 
35 mean a transfer of the kind con- 
templated and authorized by § 34 [for 
valuable consideration] and that sec- 
tion does not cover an order for fore- 


closure.” Jakens vy. Central Advance 
& Discount Corp., [1922] 2 Ch. 540, 
556. (2) “Section 34 plainly contem- 


plates an instrument by which the 


’ 


tion,”?? “indorsement,”*° “lease,” “option,”*? “or- 
der for foreclosure,”*? “partition,”** “payment in 
regular course,”*® “pledge,”*® “reduction,”** “remov- 


registered proprietor transfers his es- 
tate to another person.” Jakens Vv. 
Central Advance & Discount Corp., 
supra. 


“Foreclosure” 26 C.J. p 887. See 
also Chattel Mortgages § 486 et seq; 
Mortgages § 1003. , 


“Order, judgment, or decree of fore- 
closure” see Mortgages § 1732 et seq. 


' 44, See cases infra this note. 


fa] Under bulk sales law.—A 
transaction whereby one partner ac- 
quired one of two stories belonging to 
the partnership and the other two 
partners obtained the other store 
“was a dissolution of the partnership 
and a partition of the assets in kind. 
Practically no change of ownership or 


possession. took place. . . . The 
rights of creditors were not at all 
affected by the transaction. . . . 


It was neither a sale nor a transfer 
within the contemplation of the Bulk 
Sales Law.” Quicksilver v. Haynes, 
56 F.(2d) 59, 61. See also Fraudulent 
Conveyances § 881 et seq. 


[b] Within statute of frauds.— 
Partition which merely severs the re- 
lation existing between tenants in 
common in the undivided whole and 
vests title toa correspondent part in 
severalty, held not such a sale or 
transfer of title as will be affected by 
the statute of frauds. McKnight v. 
Bell, 19 A. 1036, 1385 Pa. 358, 872; 
ass v. Reed, 8 A. 227, 114 Pa. 647, 


“Partition” see Partition § 1. 
45. See case infra this note. 


[a] In statute relating to trans- 
fers by failing banks.—Construing 
Rem. Comp. Stat...§ 3262, making 
criminal any transfer of assets by 
a bank, in contemplation of insolven- 
cy, with a view to the preference of a 
creditor, the court said: “The word 
‘transfer’ means something more than 
payment by a bank to its depositors 
in the regular and ordinary course 
of business.” State v. Erickson, 223 
P. 1046, 1047, 128 Wash. 561, 563. 


“Payment” see Payment § 1. 


46. Robertson v. Wilcox, 36 Conn. 
426, 431. 


[a] “Pledge” held not “transfer.” 
—Construing a statute, Conn. Gen. St. 
p 304 tit. 13 § 21, rendering invalid 
the sale or transfer by a husband of 
the personal property of his wife, un- 
less she join with him in a written 
conveyance of the same, the court 
said: ‘We think therefore that the 
delivery of the property to the plain- 
tiff, with the right to retain the pos- 
session of it . . . till the plaintiff 
Should be saved harmless from his 
engagement, cannot be regarded as 
a transfer of the property, or of the 
defendant’s interest therein, within 
the meaning of the statute.” Robert- 
son v. Wilcox, 36 Conn. 426, 431. 


“Pledge” see Pledges § 1. 
47. See case infra this note. 


{a] In relation to bank stock.— 
“Transfer of stock and reduction of 
stock are terms entirely different in 
meaning.” Shaw v. Noyes, (Tex.Civ. 
App.) 13 S.W.(2d) 448, 447. 


“Reduction” 53 C.J. p 667. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


j 
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a Ss Cini) | (1) ei ie Lia cade 


al, 48 


and “trust to convey title. 55 
[§ 6] (4) Phrases. 


48. See case infra this. note. 


[a] In reference to fraudulent 
conveyances, the term held to refer 
to change of ownership, the court 
Saying: “It cannot be successfully 
maintained that the removal of prop- 
erty from one county to another is a 
‘transfer’ of the property thus re- 
moved.” Ex p. Naa ae 20 N.W. 
312, 16 Neb. 238, 24 


“Removal” 54 C.J. p 110. 
49. See case infra this note. 


[a] Im Corporate Articles of As- 
sociation.— Where a company’s arti- 
cles gave the managers absolute dis- 
eretion to refuse to register any 
transfer of shares of which they did 
not approve, and upon the increase of 
the capital stock, notices were sent 
to the various shareholders advising 
them of the number of new shares to 
which they were respectively entitled 
and there was appended thereto a let- 
ter of renunciation by which the 
Shareholder could renounce his allot- 
ment and request the allotment of 
the new shares to his nominee, the 
court, in holding the managers were 
without power, under the article cit- 
ed, to refuse to register the shares 
of a certain nominee, said: ‘The 
question is whether this renunciation 
was a transfer. I think it clearly 
was not. . . This transaction is 
not a transfer of shares standing in 
the name of any one. It is the sub- 
stitution of a nominee in the place of 
the person tos whom, ....(s—.. >the 
shares were proposed to be allotted.” 
In re Pool Shipping Co., Ltd., [1920] 
Meh L25ty 256% 


“Renunciation” 54 C.J. p 392. 
“Substitution” 60 C.J. p 981. 


50. Baker v. Fifth Avenue Bank 
of New York, 232 N.Y.S. 238, 241, 225 
App.Div. 238 [quot Bouvier L. D. 
definitions of both words]. 


[a] Gegal revocation of trust and 
not transfer.—Where a wife in a 
separation agreement transferred and 
released to husband all right to in- 
come for life from trust in personal- 
ty, previously created by him, and by 
another instrument husband revoked 
trust in so far as it provided for in- 
come to wife, directing payment of 
such income to himself, but leaving 
unchanged disposition ‘to ‘be made 
thereof after their deaths, and such 
revocation was consented to by wife, 
the court, in applying Personal Prop- 
erty L. § 15 prohibiting transfer of 
beneficiary’s right to enforce per- 
formance of trust in personalty and § 
23 permitting revocation of trust un- 
der certain conditions, said: ‘In this 
eontroversy there has been a legal 
revocation, not a transfer. Because 
factually a like result is apparently 
reached, the conclusion to be drawn 
therefrom is not affected.” Baker v. 
Fifth Avenue Bank of New York, 
232 N.Y.S. 238, 241, 225 App.Div. 238. 


“Revocation of trust” see Trusts 
[39 Cye 92]. 
“Revocation” 54 C.J. p 772. 


51. Wallach v. Stein, 1386 A. 209, 
210, 103 N.J.Law 470. See also cases 
infra this note. 


[a] More comprehensive 
“sale."—(1) ‘‘The term 


[68 C. J.—41] 


than 
im- 


“renunciation and substitution,’ 
tion, 750 “sale,”>1 “suecession,”>? “taking negotiable 
instrument, 953 “transfer by operation of law,’ ®4 


Judicial interpretation has 


| tween ‘succession’ 
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“revoca- 
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been given to numerous phrases in which the noun 
is used in this sense,>® such as: 
transfer,”®* “conveyance or transfer,’’®® “every trans- 


“Assignment or 


fer of its property of assets,”®® “for each and every 


ports something more than or sub- 
sequent to sale; selling being but 
one mode of transferring property.” 
Ober v. Schenck, 65 P. 1073, 28 Utah 
614, 620. (2) Transfer is ‘more 
comprehensive than the word ‘sale’. 
< There may be a transfer or 
change of title without a_ sale.” 
Western Massachusetts Ins. Co. v. 
Riker, 10 Mich. 279, 281. 


[b] Not limited to sale. — (1) 
“«Transfer’ is defined to be not only 
the sale of property, but every other 
and different mode of disposing of 
and parting with property.” Pirie v. 
Chicago Title & Trust Co.,»21 S.Ct. 
906, 182 U.S. 438, 444, 45 L.Hd. 1171 
[quot W. T. Rawleigh Co. v. McCoy, 


190 P1311, 313,96 Or. 474]. “To same 
effect In ye Orear, 178 F. 632, 635, 102 
CCAS 78; . 30 “LR.ALN:S: -99.0. (2) 


Within Automobile License Law, as 
amended by Laws 1919, c 78, and 
Laws 1921, cc 81- 83, the provision 
(section 3974) that, ‘upon the trans- 
fer of ownership of a vehicle, its 
registration shall expire,” held not 
limited to sales or new purchases, 
Bleon v. Emery, 209 P. 627, 628, 60 
Utah 582, 586. 


[ce] “ ‘Sale’ and ‘transfer’ are not 
synonymous.”—Halsted v. Globe In- 
demnity Co., 179 N.E. 376, 377, 258 

176. 


[d] “Trausfer to family corpora- 
tion” held not to be “sale.”—-Where a 
bond given by lessees for faithful 
performance of the lease provided for 
cancellation-in case of sale of prop- 
erty by lessor, and upon the death of 
the lessor, his heirs to whom leased 
premises had been devised, trans- 
ferred the property to a corporation 
organized for the convenience of 
managing lessor’s properties, and of 


only,—stockholders, the court, in 
passing upon the question whether or 
not a sale had been made, said: “The 
surety company was not released by 
the devolution of title upon the chil- 
dren . ; Title had passed but 
no sale was made. Neither is it re- 
leased by the transfer of the property 
to the corporation. Title has passed 
to the corporation but the premises 
have not been sold toit. . The 
corporation is a mere form of family 


ownership.” Halsted v. Globe In- 
demnity Co., 179 N.E. 376, 378, 258 
ING Ye LCG: 


52. See case infra this note. 


[a] Under California Civil Code.— 
In holding that acquisition of notes 
by descent did not constitute trans- 
fer, under the provisions of the Cali- 
fornia Code, the court said: “An 
analysis of these rules declared by 
our Code points a wide difference be- 
‘5 and ‘trans- 
fer’ of obligation.” Enscoe v. Fletch- 
er, 82 P. 1075, 1077, 1 Cal. App. 659. 


“Succession” 60 C.J. 984. See 
also Descent and Distribution § 1 text 
and notes 22-27. : 


53. See case infra this note. 


[a] Within fraudulent transfer 
statute.—The taking of a negotiable 
promissory note by the debtor in set- 
tlement of a debt due him on account, 
even if done to prevent its attach- 
ment upon trustee process, held not 
a “transfer,” within the meaning of 


. Such theory, said: 


transfer,”°°? “fraudulent transfer of personal prop- 


that statute. Skowhegan Bank vy. 
Cutler, 49 Me. 315, 316. 


54. See case infra this note. 


[a] Within New York Stock Cor- 
poration Law.—In construing Stock 
Corporation L. § 66, providing that 
directors of a corporation may refuse 
to consent to the transfer of stock 
until stockholder’s indebtedness is 
paid, provided certain requirements 
as to notice have been fulfilled, the 
court said: “The transfer mentioned 
in the statute is a transfer in fact 
and not one created by operation of 
law, as in case of death.” In re Star- 
buck, 228 N.Y.S. 174, 175. 


55. See case infra this note. 


[a] In testamentary provision.— 
In construing a clause of a will pro- 
viding that the income of a trust es- 
tate should be paid to testator’s 
daughter, and at her death one-fifth 
of the principal of the estate ‘shall 
be transferred and distributed as she 
may by will direct,’ the court said: 
“Neither does the word ‘transfer’ 
necessarily mean a passing of the 
title to land by a trustees’ convey- 
ance, and it would not have that- 
meaning, even if there had been a di- 
rection to the trustees to transfer.” 
In re Dunphy’s Estate, 81 P. 315, 317, 
147 Cal. 95. 


56. See phrases infra this section. 


57. Garrett v. Fernauld, 57 So. 671, 
672, 68 Fla. 484; Elwood v. State Sol- 
diers’ Compensation Board, “23202. 
1049, 117 Kan. 753, 754; New York 
Mut. L. Ins. Co. v. Allen, 138 Mass. 
24, 29, 52 Am.R. 245; Dalrymple v. 
Federal Com’r of Taxation, 34 Austr. 
C.L.R. 283, 290. 


58. Teague v. Howard Grocery Co., 
GS ESSH. LCS) 75 A beN Oa 95s Currey 
v. Federal Bldg. Soc., 42 Austr.C..R. 


421, 445. 

59. State v. Erickson, 223 P. 1046, 
128 Wash. 561, 562. 

[a] Held not to require transfer 


of all property.—In a prosecution un- 
der a statute declaring every director, 
officer or employee making any such 
transfer in contemplation of insolv- 
ency guilty of a felony, the court 
said: “Respondent contends . 4. 
that the statute makes criminal only 
the transfer of ‘all’ of the proverty 
and assets of the failing bank. When 
the statute is read with its evident 
purpose in mind, this argument 
fails.” State v. Erickson, 223 P. 1046, 
128 Wash. 561, 568. 


60. McVeigh v. Chicago Mill & 


Lumber Co., 1382 S.W. 638, 639, 96 
Ark. 480. 
[a] In title abstractors’ parlance. 


—Where a contract for abstracts of 
title provided for payment at so 
much per “transfer,’”? and there was 
evidence of a custom among abstrac- 
tors that each of the successive steps 
leading to a conveyance was treated 
as a “transfer,” and not all the trans- 
actions taken together, the court, in 
holding the plaintiff abstractor was 
authorized to make up his account on 
“Plaintiff's conten- 
tion as to what shall be construed 
to be a ‘transfer’ is correct.” Mc- 
Veigh v. Chicage Mill & Lumber Co., 
132 S.W. 638, 642, 96 Ark. 480. 
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erty,”°! “made the transfer on the books of the 
Bank,’®? “right of transfer,’®? “safekeeping, trans- 
fer, or disbursement of public moneys,”** “sale or 
transfer,’”®> “sale or transfer in bulk,”*®® “sale, trans- 
fer or assignment,’”’®? “sale, transfer or change of 
“transfer by delivery,”®® 
will,”?° “transfer by writing,”"! “transfer for valu- 
able consideration,”’? “transfer in contemplation of 
insolvency,”7* “transfer in fact,”"4 “transfer . . . 


title,”68 


61. Ex p. Thomason, 20 N.W. 312, 
16 Neb. 238, 240. 


62. Skowhegan Bank y. Cutler, 49 
Me. 315, 317. 


63. Lane v. Albertson, 79 N.Y.S. 
947, 954, 78 App.Div. 607 [quot Fisher 
y. Bush, 35 Hun (N.Y.) 641, 643]. 


64. Storm v. Territory, 94 P. 1099, 
12 Ariz. 26, 35; Ex p. Huston, 147 
P. 1064, 27 Idaho 231, 237. 


[a] Misappropriation by one 
charged therewith as constituting 
embezzlement.—Storm v. Territory, 
94 P. 1099, 12 Ariz. 26, 35 [cit Ex p. 
Huston, 147 P. 1064, 27 Idaho 231, 
239]. 


[b] Presupposes actual corporeal 
possession thereof.—Where a _ state 
auditor, in payment of a health de- 
partment employee’s salary, issued a 
warrant payable out of the traveling 
expense fund of another section of 
the same department, and was indict- 
ed under a statute, Rev. Codes § 6975, 
denouncing as a crime the misappro- 
priation of money by any person 
“eharged with the receipt, safe-keep- 
ing, transfer or disbursement of pub- 
lic moneys,” the court, upon his ap- 
plication for a writ of habeas corpus, 
held the statute inapplicable to him; 
and, after defining the terms, said: 
“The above definitions of the words 
‘receipt,’ ‘safe-keeping,’ ‘transfer’ and 
‘disbursement’ of public moneys, are 
all inconsistent with any idea except 
that the person transferring or dis- 
bursing has the actual, corporeal pos- 
session, control or custody of the 
thing sought to be transferred or dis- 
bursed.” Ex p. Huston, 147 P. 1064, 
27 Idaho 231, 239. 


65. Robertson v. Wilcox, 36 Conn. 
426, 427; Beene v. National Liquor 
Co;,. (Tex.), 198 S°W.. 596, 597; Ober 
v. Schenck, 65 P. 1073, 23 Utah 614, 
619. 


[a] “Chattel mortgage” included. 
—Beene v. National Liquor Co., 
(Tex.) 198 S.W. 596, 598. 


66. See Fraudulent Conveyances § 
881 et seq. 


67. Talty v. Schoenholz, 154 N.E. 
139, 323 Tll. 232, 235, 49 A.L.R. 1487; 
Slow v. Ohio Valley Roofing Co., 152 
N.E. 820, 822, 198 Ind. 190; Hannah & 
Hogg v. Richter Brewing Co., 112 N. 
W. 7138, 149 Mich. 220, 222, 12 Ann.Cas. 
344, 12 L.R.A.N.S. 178; Noble v. Ft. 
Smith Wholesale Grocery Co., 127 P. 
14, 19, 34 Okl. 662, 46 L.R.A.N.S. 455, 
See Talty v. Schoenholz, 224 Ill.App. 
5o8r5 163 (using “and” instead of 
“or’” Ps 


[a] As disposition of entire title. 
—(1) In construing Bulk Sales Stat- 
ute, the court said: “The terms ‘sale, 
transfer, or assignment,’ tak- 
en in their usual and ordinary signifi- 
cation, mean the disposition of the 
entire title of the seller.” Hannah & 
Hogg v. Richter Brewing Co., 112 N. 
W. 718, 149 Mich. 220, 222, 12 Ann. 
Cas. 344, 12 L.R.A.N.S. 178 [quot 
Talty v. Schoenholz, 154 N.E. 139, 323 
DI 2325 Vise 40° ACR. T4872 €2) 
“The terms ‘sale,’ ‘transfer,’ and ‘as- 
signment’ in the Bulk Sales Act are 
used in their well-known legal signifi- 
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session,” ®? 
‘“Stranster “bya. « 


cation. They do not mean a pledge 
or security for a debt, but mean a 
transfer of title from one person to 
another, in fact they mean an gb- 
solute sale where money is paid ‘or 
promised and where the title passed 
to the purchaser.” Talty v. Schoen- 
holz, 224 Ill.App. 158, 163. 


[b] “Chattel mortgage” or ‘“con- 
veyance as security” not included.— 
Slow v. Ohio Valley Roofing Co., 152 
N.E. 820, 822, 198 Ind. 190; Hannah 
& Hogg v. Richter Brewing Co., 112 
N.W. 718, 149 Mich. 220, 222, 12 Ann. 
Cas. 344, 12 L.R.A.N.S. 178;, Noble v. 
Ft. Smith Wholesale Grocery Co., 127 
rope 19, 34 Okl. 662, 46 L.R.A.N.S. 


68. Western Massachusetts 
Co. v. Riker, 10 Mich. 279, 280. 


Andrews v. Carr, 26 Miss. 577, 


Ins. 


69. 
578. 
70. Elwood v. State Soldiers’ Com- 
pensation Board, 232 Se NOLO ALT, 


Kan. 753, 754; In re Soden’s Estate, 
148 A. 12, 13, 105 N.J.Hq. 595. 


[a] Held not “transfer by will.” 
Equity decree enforcing a duly estab- 
lished agreement whereunder, for 
valid and adequate consideration 
decedent agreed to leave all his es- 
tate to complainant in equity suit, 
held not to be a “transfer by will’ 
within tax statute. In re Soden’s Es- 
tate, 148 A. 12, 13, 105 N.J.Eq. 595. 


eet Andrews v. Carr, 26 Miss. 577, 


72. Jakens vy. Central Advance & 
Discount Corp., [1922] 2 Ch. 540, 555. 


[a] “Order for foreclosure abso- 
lute” held not such transfer.—Jakens 
v. Central Advance & Discount Corp., 
[1922] 2 Ch. 540, 555, 557 (within 
Land Transfer Act [1875] § 35). 


73. Knox v. Blanckenburg, 152 P. 
59, 60, 28 Cal.App. 298. 


die In re Starbuck, 228 N.Y.S. 174, 


[a] “Transfer by operation of 
law” distingnished.—In re Starbuck, 
228 N.Y.S. 174, 175. 


Bae In re Simpson, 31 F.(2d) 317, 


76. Brown y. Bryan, 51 P. 995, 999, 
5 Idaho 145, 6 Idaho 1, 138. 


77. Jakens v. Central Advance & 
Discount Corp., [1922] 2 Ch. 540, 556. 


78. Gilkey v. Koch, 201 N.Y.S. 703, 
704 (as affecting continuance of ac- 
tion by original party). 


79. Jakens v. Central Advance & 
Discount Corp., [1922] 2 Ch. 540, 556. 


80. Enscoe v. Fletcher, 82 P. 1075, 
1077, 1 Cal.App. 659. 


[a] “Succession” distinguished.— 
Enscoe v. Fletcher, 82 P. 1075, 1077, 
1 Cal.App. 659. 


81. Bleon v. Emery, 209 P. 627, 
Utah 582, 586. A poe 


82. Greenwich Bank vy. Hartford 
Fire Ins. Co. of Hartford, Conn., 225 
N.Y.S. 615, 621, 222 App.Div. 219; 
Series Schenck, 65 P. 1073, 23 Utah 


“transfer of stocks and bonds belonging to her, 
“transfer of the mortgage debt,”®* “transfer of the 
net estate of every decedent,’’®? “transfer of title,”*® 


in fraud of creditors,”’® “transfer in trust,”7® “trans- 
fer of freehold land,”?’ “transfer of interest,”** 
“transfer of leasehold land,”’® “transfer of obliga- 
tion,”®° “transfer of ownership,”®! “transfer of pos- 


“transfer of property,”** “transfer 
. of real property, or any interest therein,”** 
5 


[a] “®ransfer of title” contrasted. 
Paes v. Schenck, 65 P. 1073, 23 Utah 
614, 620. 


83. Pirie v. Chicago Title & Trust 
Co., 21 S.Ct. 906, 182 U.S. 438, 443, 45 
L.Ed. 1171; Ware v. Quigley, 169 P. 
377, 378, 176 Cal. 694; Spreckels v. 
Spreckels, 21 Hawaii 556, 567; Skow- 
hegan Bank v. Cutler, 49 Me. 315, 316; 
Matter of Hutchins, 89 N.Y.S. 472, 
477, 48 Misc. 485, 4 MillsSurr. 290; 
Lane v. Albertson, 79 N.Y.S. 947, 954, 
78 App.Div. 607 [quot Fisher v. Bush, 
35 Hun (N.Y.) 641, 644]; Bank of 
Commerce & Trust Co. v. McLemore, 
(Tenn.) 85 S.W.(2d) 31, 32; Gazzam 
v. Young, 194 P. 810, 114 Wash. 66, 72. 


[a] “Passing of property” equiva- 
lent.—‘“A ‘transfer of property’ and a 
‘passing of property’ . . mean 
substantially the same thing.” Bank 
of Commerce, ete., Co. v. McLemore, 
(Tenn.) 35 S.W.(2d) 31, 32. 


[b] Under Bankruptcy Act.—‘“‘A 
transfer of property includes the giv- 
ing or conveying anything of value.” 
Pirie v. Chicago Title & Trust Co., 21 
S.Ct. 906, 182 U.S. 438, 448, 45 L.Ed. 
1171 [quot Spreckels v. Spreckels, 21 
Hawaii 556, 567 (applying this in- 
terpretation in construing a will)]. 
See also Bankruptcy §§ 272-284. 


84. Garrett v. Fernauld, 57 So. 671, 
672, 63 Fla. 434. 


[a] Assignment of mortgage lien 
held not such trausfer.—VW/ithin re- 
cording statute, Gen. St. 1906 § 2480, 
which “provides that ‘no conveyance, 
transfer, or mortgage of real property 
or any interest therein, . . . shall 
be good . . . unless the same is 
recorded: according “to; Jaw; | =. 
an assignment of a mortgage lien is 
not a ‘conveyance’ or a ‘transfer’ of 
‘any interest’ in land covered by the 
mortgage, but is only an assignment 
or transfer of the lien created by the 
mortgage; and the recording statute 
-_. . above quoted is not applica- 
ble.” Garrett v. Fernauld, 57 So. 671, 
672, 63 Fia. 434. 


85. Austin v. Dickson, 
App.) 7 S.W.(2d) 147, 148. 


86. Buckheit y. Decatur Land Co., 
37 So. 75, 140 Ala. 216, 219; Denby v. 
Mellgrew, 58 Ala. 147, 149. See Duval 
v. McLoskey, 1 Ala. 708, 727 (“trans- 
fer of the debt intended to be se- 
cured’). 


{a] As assignment of mortgage.— 
“A transfer of the mortgage debt, 
whether by writing or parol; is in 
equity the assignment of the mort- 
gage.” Buckheit v. Decatur Land Co., 
37 So. 75, 76, 140 Ala. 216, 219 [quot 
Denby v. Mellgrew, 58 Ala. 147, 149 
ioe v. McLoskey, 1 Ala. 708, 
7 ¥ 


87. Chase Nat. Bank of City of 
New York v. U. S., 49 S.Ct. 126° 278 
U.S. 327, 333, 73 L.Wd. 405, 63 A.L.R. 
388; Waite v. U. S., 29 F.(2d) 149, 
150. See also Internal Revenue §§ 98— 
100; Taxation § 2342 et seq. 


88. Bushnell y. Farmers’ Mut. Ins. 
aa erieai son re Mo.App. 223, 
a; er v. Schenck, 65 P. 
Utah 614, 620. gone 


(Tex.Civ. 


For later cases, developments and changes in the law see Annotations, same title and section number 


“transfer or assignment,”®® “transfer or change of 
title,”®° “transfer or conveyance,”®! “transfer or re- 
newal to a third person of a policy,”®? “transfer 
thereof,”®? “transfer to broker for sale,”®4 “upon 
the transfer of ownership of a vehicle its registra- 
tion shall expire,”®® and “voluntary transfer ;”?¢ 
also “assignments and transfers,”®? “deeds, grants, 
transfers, and mortgages,”°® “sales, assignments, 
transfers, mortgages and conveyanees,”®® and “trans- 


fers of the paper.”? 


[§ 7] b. Technical Sense. In a technical sense in 
relation to corporate stock, “transfer” may be used 


[a] “Incumbrance” distinguished. 
—Bushnell v. Farmers’ Mut. Ins. Co., 
85 S.W. 103, 110 Mo.App. 223, 229. 


“Transfer of possession” coentrast- 
ed see supra note 82 [al]. 


$9. Talty v. Schoenholz, 154 N.E. 
139, 323 Ill. 232, 235, 49 A.L.R. 1487; 
Marshall & Snelgrove, Lim., v. Gower, 
£1923] 1 K.B. 356, 362. 


90. Bushnell v. Farmers’ Mut. Ins. 
Soe 85 S.W. 108, 110 Mo.App. 223, 


fa] Held not “transfer or change 
‘of title.” A mortgage or deed of trust 
for security of a debt held not a 
“transfer or change of title’ to the 
property, within a policy of insur- 
ance, which would render the policy 
void if made without the consent of 
the company. Bushnell v. Farmers’ 
Mut. Ins. Co., 85 S.W. 103, 104, 110 
Mo.App. 223, 229. 


91. Fidel v. Venner, (N.M.) 289 P. 
8038, 805; In re Branson, [1914] 3 K. 
B. 1086, 1090. 


92. New York Mut. L. Ins. Co. v. 
Allen, 1388 Mass. 24, 28, 52 Am.R. 245. 


“Assignment of the interest of the 
insured in a policy” distinguished.— 
New York Mut. L. Ins. Co. v. Allen, 
138 Mass. 24, 28, 52 Am.R. 245. 


93. Wehby v. Spurway, 246 P. 759, 
30 Ariz. 274, 285; Waterbury Savings 
Bank v. Lawler, 46 Conn. 243, 245. 


94. Kraebel v. State, 242 N.Y.S. 
726, 729, 137 Misc. 120. 


95. Bleon v. Hmery, 209 P. 627, 60 
Utah 582, 586. 


[a] Hither “exchange” or “pur- 
chase” included.—In construing Au- 
tomobile License Law, the court said: 
“Tf the registration of a vehicle ex- 
pires upon the transfer of ownership, 
it necessarily expires whether such 
ownership is transferred by means of 
purchase or by means of exchange.” 
Bleon v. Emery, 209 P. 627, 60 Utah 
582, 587. 


96. Cal. Civ. 
Curtin v. Kowalsky, 
145 Cal. 431]. 


[a] Under California Code.—‘A 
voluntary transfer is an executed 
contract, subject to all the rules of 
law concerning contracts in general; 
except that a consideration L 
necessary to its validity.” Cal. Civ. 
Code § 1040 [quot Curtin v. Kowal- 
sky, 78 P. 962, 963, 145 Cal. 431]. 


97. Franklin v. Kelley, 2 Neb. 79, 
88. 


[a] “Conveyance with covenant of 
title’ distinguished.—‘‘There is a 
manifest inaptness in this language 
to describe a conveyance with cove- 
nants for title and with warranty, 
purporting to pass the fee-simple of 
jands and tenements. I know of no 
other place, . . . where such a 
conveyance is spoken of as an assign- 
ment or a transfer.” Franklin v. 


Code § 1040 [quot 
78 P. 962, 963, 


is not] 
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in the sense of changing the name of the owner upon 
the books of the company.? 


Phrases: “Transfer and transmission of shares,’”? 
“transfer of shares.’’4 


[§ 8] 3. As Verb.—a. Present Tense.° 
tain exceptions, it is said that the verb cannot be 
held to have a well defined technical legal mean- 
Nevertheless, as a verb “to transfer’ has 


With cer- 


been defined variously as meaning to assign;? to 
convey® as a right,® from one person to another,?° 


Kelley, 2 Neb. 79, 88. 


98. Newman v. Fidelity Savings & 
ee Ass’n, 128 P. 53, 14 Ariz, 354, 


99. Sands v. Hill, 55 N.Y. 18, 21. 


ome Montague v. King, 87 Miss. 441, 


2. Lane v. Albertson, 79 N.Y.S. 
947, 954, 78 App.Div. 607 (but holding 
the word not so used in instant case). 
See In re Pool Shipping Co., Ltd., 
[1920] 1 Ch. 251, 256. But see In re 
Broomhall, 47 F.(2d) 948. 


3. In re Pool Shipping Co., Ltd., 
[1920] 1 Ch. 251, 256. : 


4, In re Broomhall, 47 F.(2d) 948; 
Wallach v. Stein, (N.J.) 136 A. 209, 
210; In re Pool Shipping Co., Ltd., 
[1920] 1 Ch. 251, 256; Australian 
Metropolitan L. Assur. Co., Ltd. v. 
Ure, 33 Austr.C.L.R. 199, 206. 


[a] Held not to constitute “trans- 
fer of shares.”—‘‘The mere placing of 
stock in the new names [of purchas- 
ers] was . . . insufficient to oblit- 


erate the title of . . . [original 
owners]. I do not think either that 
it constituted a ‘transfer’ of the 


shares within the meaning of § 162 
of the New York Personal Property 
Law (N. Y. Consol. L. ¢ 41). In re 
Broomhall, 47 F.(2d) 948. 


[b] Im Uniform Stock Transfer 
Act.—(1) As used in Uniform Stock 
Transfer Act (Comp. St. Supp. 690), 
‘St implies any means whereby one 
may be divested of and another ac- 
quire the ownership of stock.” Wal- 
lach v. Stein, (N.J.) 1386 A. 209, 210. 
(2) “Not their sale or assignment 
alone.” Wallach y. Stein, (N.J.) 136 
A. 209, 210. 

5. Related terms: 

“Alienate” 2 C.J. p 1034. 
“Assign” 5 C.J. p 826. 
“Barter” 7 C.J. p 931. 
“Cede” 11 C.J. p 46. 
“Change” 11 C.J. p 287. 
“Convert” 13 C.J. p 891. 
“Convey” 13 C.J. p 893. 
‘Deliver’ 18 C.J. p 476. 
“Dispose” 18 C.J. p 1279. 
“Donate” 19 C.J. p 444. 
“Give” 28 C.J. p 708. 
“Grant” see Grant §§ 6; 7. 
“Indorse”’ 31 C.J. p 886. 


“Lease” see Landlord and Tenant § 
379 text and notes 4-6. 


“Negotiate” 45 C.J. p 1374. 
“Pass” 47 C.J. p 1373. 
“Purchase” 51 C.J. p 93. 
“Remove” 54 C.J. p 377. 
SOM POT, Cuda nO: 
“Surrender” 60 C.J. p 1183. 
6. In re Peabody, 97 P. 184, 154 
Cal. 173, 177. 
[a] In California.—After discuss- 


or to pass over the right of one person to another ;+! 
to grant;1* to make over the possession or control — 


ing the frequent use of the word in 
the Cal. Civ. Code to indicate a pass- 
ing of title, the court said: “But it 
1s not a word of general use in con- 
veyancing to signify a conveyance of 
title to property, and outside of this 
state, it cannot be said to have a 
well-defined, technical legal meaning, 
especially when used as a verb.” In 
Be eevee: 97 PP. 184, 154 Cal. 173; 
U1; : 


7 Black L. D. (sub verbo “as- 
sign”) [quot-Hendrick v. Daniel, 46 S. 
EB. 438, 119 Ga. 358, 361 (quot Kramer 
v. Spradlin, 98 S.B. 487, 148 Ga. 805, 
808)}; Germer v. Triple-State, Nat- 
ural Gas & Oil Co., 54 S.H. 509, 60 W. 
Va. 143, 169. 


[a] “Assion” equivalent.—“Trans- 
fer” and “assign’’ applied to choses 
in action, “are almost, if not quite, 
identical in meaning.” Germer v. 
Triple-State Natural Gas & Oil Co., 
54 S.E. 509, 60 W.Va. 143, 169. 


“Assign? 5 C.J. p 826. 


8. Spreckels v. Spreckels, 21 
Hawaii 556, 567; State v. Douglas, 
278 S.W. 1016, 312 Mo. 373, 390 [cit 
Cyc]; State v. Kelliher, 88 P. 867, 
49 Or. 77, 82; Lambert v. Smith, 9 
Or. 185, 198. See Hammond v. Ore- 
» R. .Co., 243 P..767, 171i, 117 

See also cases infra notes 


“Convey” compared.—‘‘The 
word ‘transfer’ is as broad, if not 
broader than, ‘éonvey.’’”’ Spreckels v. 
Spreckels, 21 Hawaii 556, 567. 


[b] “Convey” equivalent—Lam- 
bert v. Smith, 9 Or. 185, 194 (in deed). 


“Convey” 13 C.J. p 898. 


9. Webster D. [quot Sawyer v. 
Sanderson, 88 S.W. 151, 113 Mo.App. 
233, 243]. 


10. Century D. [quot Matter. of 
Hitchins, 89 N.Y.S. 472, 476, 43 Misc. 
485, 492, 4 MillsSurr. 290]; Webster 
D. [quot Sawyer v. Sanderson, 88 S. 
W. 151, 113 Mo.App. 233, 243]. 


11. MInnerarity v. Mims, 1 Ala. 660, 
669 [quot Ex p. Thomason, 20 N.W. 
312, 16 Neb. 238, 240]. 


12. State v. Kelliher, 88 P. 867, 49 
Or. 77, 82; Lambert v. Smith, 9 Or. 
185, 1938. See Hammond v. Oregon & 
CoE RW CO 2438, Pl 16 Til ere 
244, 

[a] “Grant” compared.—Grant 
has “become a generic term applica- 
ble to the transfer of all classes of 
real property.” 3 Washburn Real 
Prop. p 163 [quot Lambert v. Smith, 
9 Or. 185, 193 (cit Hammond v. Ore- 
gon & OC. R, Co. "243° PP. 765 0 7L, eh 
Or. 244)]. 


[b] “Grant”  equivalent.—‘The 
word ‘transfer,’ in a deed, is 
of equivalent signification and effect 
as ‘grant.’’’ Lambert v. Smith, 9 Or. 
185, 193 [quot State v. Kelliher, 88 P. 
867, 49 Or. 77, 82]. 


“Grant” see Grant §§ 6, 7. 
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of;13 to pass,14 or hand over;?5 
hands of another.'® 


Distinctions. 


and “to sublet.’’?® 
Phrases: “About to transfer 


13. 
Sanderson, 88 
233, 243). 


14. Webster D. [quot Sawyer v. 
Sanderson, 88 S.W. 151, 113 Mo.App. 
233, 243]. See cases infra note 16. 


“Pass” 47 C.J. p 1373. 


15. Century D. [quot Matter of 
Hutchins, 89 N.Y.S. 472, 476, 43 Misc. 
485, 492, 4 MillsSurr. 290]. 


16. Pearre v. Hawkins, 62 Tex. 
434, 436 [quot Hopkins v. Nichols, 22 
Tex. 206, 210]; Carpenter v. Pridgen, 
40 Tex. 32, 34 [quot Culbertson v. 
Cabeen, 29 Tex. 247, 253]. 


“Place” see Place §§ 16-20. 


17. St. Peter’s Church v. Bragaw, 
56 S.E. 688, 690, 144 N.C. 126, 10 L.R. 
EATINE SS. sO ot 


“Abandon”? 1 C.J. p 2. 


Webster, D. [quot Sawyer v. 
S.W. 151, 113 Mo.App. 


18. See case infra this note. 
[a] As not including “barter.”— 
Power to “transfer” held not to in- 


clude power to “barter.’”’ Dis op in 
Germer v. Triple-State Natural Gas & 
os Co., 54 S.E. 509, 60 W.Va. 143, 
168. 


“Barter” 7 C.J. p 931. 
19. See cases infra this note. 


[a] Used in wills in addition to 
such words as ‘pay over,” ‘deliver 
over” and “devise,” the term has been 
held to show that the testator did 
not intend a conversion of his real 
estate into personalty. In re Lee, 83 
N.Y.S. 299, 304, 85 App.Div. 295, 305; 
In re Thompson, 1 N.Y.S. 2138, 215. 


“Convert” 13 C.J. p 891. 


20. See cases infra this note. 
[a] “®ransfer” not limited to 
realty.—“‘The word ‘convey’ more 


usually refers to real estate . . . 
‘transfer,’ applying to both kinds of 


property.” Teague v. Howard Gro- 
roey Ono Dio Het; eb Os et OLIN 


[b] Not operative word of convey- 
ance.—Transfer is “not [one of] the 
usual operative words of a convey- 
ance of real estate.” Sanders v. Ran- 
som, 20 So. 530, 37 Fla. 457, 461 (but 
ee it “sufficient to transfer ti- 

ie? x 

21. Fidel v, Venner, (N.M.) 289 P. 
8038, 805. 


“Mortgage” 41 C.J. p 216 (as verb). 


22. Pearre v. Hawkins, 62 Tex. 
434, 487; Carpenter v. Pridgen, 40 
Mex: 32, 34. But see infra § 9 text 
and note 51. 


“Dispose” 18 C.J. p 1279. 
23. See case infra this note. 


[a] Within Negotiable Instru- 
ments Act.—‘Transfer” held not syn- 
onymous with “execute and deliver.” 
Britton Milling Co. v. Williams, 187 
Bene 159, 45 S.D. 274, 277, 21 ALR. 


“Deliver” 18 C.J. p 476. 


24. Pearre v. Hawkins, 62 Tex. 


As a verb “to transfer” has been 
compared with and distinguished from “to aban- 
don,’’*? “to barter,”® “to convert,”?® “to convey, 
“to deed” or “to mortgage,”21 “to dispose of,”?? “to 
execute and deliver,”?’ “to secrete,”** “to sel 
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to place in the 
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25 
l, 


“transfer and assign,”** “transfer and convey, 
“transfer or assign,’*? “transfer or pay over to 


ty,”27 “acquire, possess, enjoy and transfer,”?* “agree 
to transfer,”2® “assign and transfer,’*° “assign, 
transfer and deliver,”®! “mortgage, assign over, and 
transfer,”?2 “pay, deliver over, and transfer, 
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“right to transfer or*’sublet,’’** “sell and transfer,”*° 
“sell or transfer,’’?® “sell, transfer or assign, ve 
39 


him,”*! “transfer ownership,”*? “transfer proper- 


sit eter) sproper— 
434, 436; Carpenter v. Pridgen, 40 
Tex. 32, 34; Culbertson v. Cabeen, 29 


Tex. 247,253; 
22 Tex. 206, 210. 


“Secrete” 56 C.J. p 1270. 


25. Dis op in Germer v. Triple- 
State Natural Gas & Oil Co., 54 S.E. 
509, 60 W.Va. 1438, 168. 


“Sell” 57 C.J. p 110. 
26. See case infra this section. 


[a] Broader than “subiet.”— 
Transfer “therefore is a broader term 
than and includes ‘sublet.’” U. 5S. 
Ne A. Bentley & Sons Co., 293 F. 229, 

8. 


“Sublet” see Landlord and Tenant 
§ 82 text and note 70. 


27. See Attachment § 77. 


23. Ex p. Okahara, 216 P. 614, 
191 Cal. 353, 362. < 


[a] Well understood legal terms. 
—Construing the phrase as used in 
the Alien Land Law, Nov. 2, 1920 
(Stat. 1921, xxxiii), the court said: 
“The words ‘acquire, possess, enjoy 
and transfer,’ used in an inhibitory 


Hopkins v. Nichols, 


sense, are well-understood legal 
terms.” Ex p. Okahara, 216 P. 614, 
191 Cal. 3538, 362. 

[b] For words compared inter se- 


se.—Ex p. Okahara, 216 P. 614, 191 
Cal. 353, 362. 


29. Godwin v. Murchison Nat. 
Bank, 59 S.E. 154, 145 N.C. 320, 327, 
76 da RVACNGS =) 935% 


80. Mayes Mercantile Co. v. Hand- 
ley, 98 S.W. 125, 6 Ind.T. 357, 360; 
Maine Trust & Banking Co. v. But- 
ler, 48 N.W. 333, 45 Minn. 506, 12 L. 
RsAs 3 7.0: 


[a] Not expressive of qualified in- 
dorsement.—In construing an _  in- 
dorsement on a note, reading as fol- 


lows: ‘For value received, I hereby 
assign and transfer the within 
note, together with-all interest’ in 


and all rights under the mortgage se- 
curing the same to [named en- 
dorsee]” the court used the follow- 
ing language: ‘The appellant [in- 
dorser] in this case, with much care 
indicated his purpose to sell and 
transfer the note, but he failed to 
limit and qualify his indorsement by 
words which would clearly indicate 
such an intent, if in fact it existed.” 
Maine Trust & Banking Co. v. Butler, 
48 N.W. 3338, 334, 45 Minn. 506, 12 L. 
R.A. 370 [quot Mayes Mercantile Co. 
v. Handley, 98 S.W. 125, 6 Ind.T. 357, 
oy] (reh den 103 S.W. 599, 7 Ind.7. 


31. Spreckels v. Spreckels, 21 Ha- 
waii 556, 567. 


32. Gambril v. Doe, 8 
(Ind.) 140, 141, 44 Am.D. 760. 


Blackf. 


bits In re Thompson, 1 N.Y.S. 213, 
[a] Held not to imply equitable 


conversion.—In re Thompson, 1 N.Y. 
S. 213, 215. 


34. U.S. v. A. Bentley & Sons Co., 
293 FE. 229, 238. 


35. 
WwW. 180, 182; 
Canal & Colonization Co., 
LE OWVO; soko oat. 


36. Lane v. Albertson, 
947, 953, 78 App.Div. 607. 


87. Germer y. Triple-State Natur- 
al Gas & Oil Co., 54 S.E. 509, 518, 60 
W.Va. 143. 


[a] As not including “trade or 
barter.’—The words “sell, transfer 
or assign,” as used in § 83, added to 
Code (1899) c 54 by Acts (1901) p 93 
ec 35, authorizing a corporation to sell, 
transfer, or assign corporate proper- 
ty, held not to authorize the corpo- 
ration to trade or barter away for 
any thing other than money. Germer 
v. Triple-State Natural Gas & Oil 
Co., 54 S.E. 509, 519, 60 W.Va. 1438. 


3s. Sanders v. Ransom, 20 So. 530, 
37 Fla. 457, 461; Andrews v. Carr, 
26 Miss. 577, 578. 


[a] Held not to mean only a trans- 
fer by delivery.—Andrews v. Carr, 
26 Miss. 577, 578. 


[b] Sufficient to convey title.— 
“The words ‘transfer’ and ‘assign’ are 
not the usual operative words of a 
conveyance of real estate, but still, 
we think, sufficient to transfer the 
title.’ Sanders v. Ransom, 20 So. 
530, 37 Fla. 457, 461. 


[ce] Writing implied.—‘The words 
transfer and assign mean in legal 
proceedings, if not otherwise restrict- 
ed, a transfer by writing.” Andrews 
v. Carr, 26 Miss. 577, 578. 


39. In re Dunphy’s Mstate, 81 P. 
815, 317, 147 Cal. 95; Fidel v. Venner, 
(N.M.) 289 P. 803, 805. 


[a] As restricted to deeds and 
mortgages.—Construing the words as 
used in a statute (Comp. 1929, § 68— 
403), relating to husband’s control 
over community property, the court 
said: “If it be said that ‘transfer’ or 
‘convey’ have a broader meaning 
than the terms ‘deed’ and ‘mortgage’ 
under some circumstances, yet in the 
connection in which we find them in 
the statute, we think the rule of ‘ejus- 
dem generis’ applies and restricts 
the meaning as referring to deeds and 
mortgages only.’ Fidel v. Venner, 
(N.M.) 289 P. 808, 805. 


40. Dis op in Germer v. Triple- 
State Natural Gas & Oil Co., 54 S.E. 
509, 60 W.Va. 148, 168. 


[a] Applicable to intangibles.— 
““Transfer or assign’ are applicable 
to choses in action, rights, and priy- 
ileges, rather than tangible proper- 
ty.” Dis op in Germer vy. Triple- 
State Natural Gas Co., 54 S.B. 509, 
60 W.Va. 1438, 168. 


41. In re Lee, 83 N.Y.S. 299, 305, 
85 App.Div. 295. 


[a] Held not to imply equitable 
conversion.—In re Lee, 83 N.Y.S. 299, 
305, 85 App.Div. 295. 


42. Barber Asphalt Paving Co. v. 
St. Louis Cypress Co., 46 So. 198, 197, 
121 La. 152: 


Clopton v. Abee, (Tex.) 158 S. 
Whalon v. North Platte 
TL) Pt ioe 
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For later cases, developments and changes in the law see Annotations, same title and section number. 


see i ak ee 


SE ee a TR Ne eR TR a ee a ee ee ee 


[§ 9] b. Transferred.+§ 


participle of the verb “transfer,”*® which means 
indorsed: 5? 


conveyed;°° disposed of ;51 
ed;°* subrogated.*4 


Phrases: 


43. Pirie v. Chicago Title & Trust 
Co., 21 S.Ct. 906, 182 U.S. 488, 444, 
45 L.Ed. 1171; Pearre v. Hawkins, 
62 Tex. 434, 486; Carpenter v. Pridg- 
en, 40 Tex. 32, 34; Culbertson v. Ca- 
been, 29 Tex. 247, 253: Hopkins v. 
Nichols, 22 Tex. 206, 210. 


[a] Within attachment statute.— 
“To transfer property, within the 
meaning of the statute, is to place 
it in the hands of another, under pre- 
tense of title.” Hopkins v. Nichols, 
22 Tex. 206, 210 [quot Pearre v. Haw- 
kins, 62 Tex. 434, 436]. To same ef- 
fect Carpenter v. Pridgen, 40 Tex. 32, 
34 [quot Culbertson v. Cabeen, 29 
Tex. 247, 253 (omitting “under pre- 
tense of title’’)]. 


[b] “Secrete 
guished.—Pearre v. Hawkins, 62 Tex. 
434, 436 [quot Hopkins y. Nichols, 22 
Tex. 206, 210]; Carpenter v. Pridgen, 
40 Tex. 32, 34 [quot Culbertson v. 
Cabeen, 29 Tex. 247, 253]. 


44. Barber Asphalt Paving Co. v. 
St. Louis Cypress Co., 46 So. 193, 197, 
121 La. 152. 


[a] “Sell” equivalent.—‘“‘The ex- 
pression ‘to sell’ and the expression 
‘to. transfer property for a price in 
money’ are convertible; and, as a 
consequence, it is no more possible 
to sell without transferring owner- 
ship than it is possible to sell with- 
out selling, or to transfer ownership 
without transferring ownership, or to 
do any other thing without doing it.” 
Barber Asphalt Paving Co. v. St. Lou- 
a Cypress Co., 46 So. 198, 197, 121 La. 

2s 


property” distin- 


45. Whalon v. North Platte Canal 
& oy COU E995 etl AWy.Os 
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[a] “Sufficient . . . to consti- 
tute a conveyance.”—Whalon  v. 
North Platte Canal & Colonization 
Co., 71 P. 995, 11 Wyo. 313, 347. 


46. Whalon v. North Platte Canal 
Pe zation Cox TIPS 995,011 Wyo: 
, 347. 


[a] “Sufficient . . . to consti- 
tute a conveyance.”—Whalon v. 
North Platte Canal & Colonization 
Co., 71 P. 995, 11 Wyo. 3138, 347. 


47. Pool v. Napier, 124 N.W. 755, 
756, 145 Iowa 699; Ogden v. Lathrop, 
81 N.Y.Super. 643, 651. 


[a] Construed in will.—A clause 
giving beneficiary use and benefit of 
testator’s property with power to 
“use and transfer the same” held to 
pass nothing but a life estate. Pool 


v. Napier, 124 N.W. 755, 756, 145 Iowa. 


699. 
48. “Deeded” 18 C.J. p 134. 


49. “¥ransfer” as verb. See su- 
pra § 

50. Currey v. Federal Bldg. Soc., 
42 Austr.C.L.R. 421, 448. 


51. Dis op in Germer v. Triple- 
State Natural Gas & Oil Co., 54 S.E. 
509, 60 W.Va. 1438, 169. But see cases 
supra § 8 text and note 22. 


[a] “Disposed of” equivalent.— 
“When, having held a right of some 
sort of an incorporeal nature, he has 
disposed of it, he is said to have 


ty,42 “transfer property for a price in money,”** 
“transfer, sell, assign and set over,”*> “transfer, |... 
sell, release,”4® and “use and transfer. ‘pat 


negotiat- 
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ferred,”’®> “can be transferred . . . by delivery 

and a separate document containing . . . 

assignmnent,”°* “conveyed or transferred,”®? “equi- 

Th tably transferred,”®’ “forthwith assigned, trans- 
Pa ee OF DAN ferred, set over and delivered,’’>® “have me OMe 


hereby assigned and transferred,’”’®® “indorsed and 
transferred,”*! “legally or equitably transferred,’’® 


“legally transferred,’’®? “no contract, or order . . . 


“Burden of an obligation may be trans- 


transferred it.” Dis op in Germer v. 
Triple-State Natural Gas & Oil Co., 
54 S.H. 509, 60 W.Va. 143, 169. 


52. See Webb vy. Reynolds, (Tex.) 
207 S.W. 914, 918. But see Montague 
v. King, 37 Miss. 441, 443 


[a] Insufficient to Bikes owner- 
ship.—In holding that a petition in 
action on vendor’s lien note, alleging 
the appointment of vendor’s foreign 
administrator who transferred all 
notes to one S., and that note in suit 
was put in escrow by administrator 
and another did not allege title under 
S. or any ownership by S., the court 
said: ‘We must therefore conclude, 
either that the word ‘transferred’ 
was used in the sense of the physical 
act of placing the written indorse- 
ment on the back of the note, as dis- 
tinguished from a legal assignment 
including delivery, or that the trans- 
fer to S. postdated the escrow agree- 
ment.” Webb v. Reynolds, (Tex.) 207 
S.w. 914, 918. 


[b] “Indorsed” distinguished. — 
“Tt is insisted that the term ‘trans- 
ferred,’ imports that the note was 
‘indorsed.’ - . We do not agree 
with this position. It may be 
transferred, either by indorsement, 

. or by, delivery, or by independ- 
ent writing.” Montague v. King, 37 
Miss. 441, : 


53. Britton Milling Co. v. Wil- 
liams, 187 N.W. 159, 45 S.D. 274, 278, 
21 A.L.R. 1352 (within Negotiable 
Instruments Act). But see Carter v. 
Butler, 174 S.W. 399, 264 Mo. 306, 323, 
Ann.Cas.1917A 483. 


[a] Obligation essential under 
Negotiable Instruments Law.—A ne- 
gotiable instrument “can be ‘trans- 
ferred’ or ‘negotiated’ within the 
meaning of the statute only by a per- 
son in whose hands it is an obliga- 
tion.” Britton Milling Co. v. Wil- 
liams, 187 N.W. 159, 45 S.D. 274, 278, 
21 A.L.R. 1352. 


[b] “Negotiated” distinguished.— 
In an action on a note where the de- 
fendants, appellants, objected to the 
plaintiff as improper party because 
the note showed a ‘perfect title, by 
indorsement, in a bank, to whom the 
note had previously been sent for 
collection, and cited Rev. St. § 10001, 
providing: “An instrument is’ ne- 
gotiated when it is transferred from 
one person to another in such manner 
as to constitute the transferee the 
holder thereof’ and specifying ne- 
gotiation by delivery and by indorse- 
ment, the court said: ‘The -abpel 
Jants infer trom sthis.\". *\2 that 
the word ‘negotiated’. is 
equivalent to the words ‘assigned’ or 
‘transferred,’ in their broadest sense. 

A glance at the law itself 
quickly dispels that illusion.” Carter 
v. Butler, 174 S.W. 399, 264 Mo. 306, 
323, Ann.Cas.1917A 483. 


“Negotiate” 45 C.J. p 1374. 


54. Star Brewing Co. v. Cleveland, 
Cr Sr St.) Lae Ry Co. 275 F330; 333; 
Friebel v. Chicago City Ry. Co., 117 
N.E. 467, 471, 280 Ill. 76. 


[a] “Subrogated” equivalent. — 
In construing Illinois Workmen’s 
Compensation Act § 29 providing that 


“where an injury or death . . 
was caused under circumstances cre- 
ating a legal liability for damages 
in some person other than the em- 
ployer the right of the em- 
ployee or personal representative to 
recover against such other person 
shall be subrogated to his employer,’ 
the court said: ‘The word ‘subrogat- 
ed,’ aS used in that section is more 
nearly equivalent to the word ‘trans- 
ferred’ than perhaps any other word 
that might be used in its place. The 
meaning of that sentence is that the 
right of action against the third par- 
ty causing the injury is transferred 
to his employer by operation of sec- 
tion 29.” Star Brewing Co. v. Cleve- 
land; -@isC cSt Ry. Come Ton Be 
330, 333 [quot Friebel v. Chicago City 
en > 117 N.E. 467, 471, 280 Il. 


55. Enscoe v. Fletcher, 82 P. 1075, 
1077, 1 Cal.App. 659. 


56. Holmes v. Holmes, 196 N.W. 
248, 250, 182 Wis. 163. 


[a] Under Uniform Stock Trans- 

fer Act.—Where one who, to defraud 
creditors of his father, has been hold- 
ing stock certificates in his own 
name, returned them, together with a 
writing certifying that the described 
stock “goes to my parents, Mr. and 
Mrs. J. A. H.,” the court said: “The 
transaction does not constitute a 
transfer under St. 1921, § 1751n—1. 
subd. 1 [Uniform Stock Transfer 
Act], because the certificate [of 
stock] was not endorsed either in 
blank or to a specified person. . 
By subdivision 2 of § 1751n—1, it is 
provided that ‘the title to a certifi- 
cate - can be transferred 
i by delivery of the certificate 
and a separate document containing 
a written assignment. . The 
execution and delivery of this instru- 
ment, followed as it was by the man- 
ual delivery of the certificate repre- 
senting the shares, is, we think, a 
sufficient compliance with the terms 
of subdivision 2 of section 1751n—1 
Wis. Stats.” Holmes v. Holmes, 196 
N.W. 248, 250, 182 Wis. 163. 


57. State v. Douglas, 278 S.W. 
1016, 312 Mo. 378, 391; Teague v. 
Howard Grocery Co., 95 S.E. 173, 175, 
175 N.C. 195; Currey v. Federal Bldg. 
Soec., 42 Austr.C.L.R. 421, 448. 


58. Currey v. Federal Bldg. Soc., 
42 Austr.C.L.R. 421, 445. 


[a] “egally transferred’? 
trasted.—Currey v. Federal 
Soc., 42 Austr.C.L.R. 421, 445. 


[b] “Means transferred according 
to equity.”—Currey v. Federal Bldg. 
Soc., 42 Austr.C.L.R. 421, 445. 


59. Spreckels v. Spreckels, 21 Ha- 
waii 556, 566. 


60. coe v. Kelliher, 88 P. 867, 49 
Oreos 


con. 
Bldg. 


61. ce v. Hord, 89 S.W. 
1097, 40 Tex.Civ.App. 352. 

62. Currey y. Federal Bldg. Soc., 
42 Austr.C.L.R. 421, 445. 

63. Currey v. Federal Bldg. Soc., 
42 Austr.C.L.R. 421, 445. 

[a] “Means transferred at com- 
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shall be transferred,”*4 “not to be transferred with- 
cut the written consent of the lessor,’®> “property 
of any kind may be transferred,’** “property so 


transferred,”*? “property which 


by any means have transferred,”®* “purported to 
be transferred and conveyed,”*®® “shall be transferred 
and distributed,”’?° “sold, assigned, transferred, and 
set over,”’71 “to my executors to be transferred by 
them,”?? “transferred and assigned,”’? “transferred 
by delivery,”** “transferred by way of release,”7® 
“transferred by will,”7* “transferred in the ordinary 
course of business,’’’? “transferred in trust or other- 
on the books of the 
company,’’’® “transferred to [named endorsee],”®° 


wise,”7® “transferred . 


mon law.”—Currey v. Federal Bldg. 
Soc., 42 Austr.C.L.R. 421, 445. 


“Bquitably transferred” contrasted 
see supra note 58 [a]. 


64. U.S. v. A. Bentley & Sons Co., 
293 EB. 229, 238. 


65. Gazzam vy. Young, 194 P. 810, 
114 Wash. 66, 72. 


66. Curtin v. Kowalsky, 78 P. 962, 
963, 145 Cal. 431. 


67. In re Plum, 75 N.Y.S. 940, 942, 
37 Misc. 466, 2 Mills Surr. 551 (with- 
in inheritance tax law). 


68. In re Orear, 178 F. 632, 6385, 
102 C.C.A. 78, 30 L.R.A.N.S. 990. 


{a]. Under Bankr. Act July 1, 1898, 
ce 541 § 70a (5), 30 St. at L. 565, which 
provides that a trustee in bankruptcy 
shall be vested with the title of the 
bankrupt to all “property . » which 
he could by any means have transfer- 
red,” a policy which authorized the 
bankrupt to nominate or change the 
beneficiary at will held to be “proper- 
ty which he might have transferred.” 
In re Orear, 178 F. 632, 635, 102 C.C.A. 
78, 30 L.R.A.N.S. 990. 


69. State v. Douglas, 278 S.W. 1016, 
312 Mo. 3738, 390. 


70. In re Dunphy’s Estate, 81 P. 
815, 317, 147 Cal. 95. 


71. Curtin v. Kowalsky, 78 P. 962, 
145 Cal. 431, 432. 


72. In re Peabody, 97 P. 184, 154 
Cal) 173, 177, 


[a] Held not to create trust to con- 
vey.—In construing the phrase as us- 
ed by a testatrix, the court said: ‘In 
writing the phrase, ... she was, 
as she supposed, merely describing 
the legal process of administration 
by which the property was to be 
transmitted to the trustee. Thus un- 
derstood, the will is harmonious, no 
trust to convey is created, and her 
intended disposition is valid.’’ In re 
Peabody, 97 P. 184, 154 Cal. 178, 178. 


73. Hibernia Bank & Trust Co. v. 
Smith, 42 So. 345, 346, 89 Miss. 298; 
Andrews v. Carr, 26 Miss. 577, 578. 


Bre Andrews vy. Carr, 26 Miss. 577, 


75. Field v. Columbet, 9 F.Cas.No. 
4,764, 4 Sawy. 527 [quot 1 Sheppard 
Touchstone p 321]. 


76. In re Gould, 51 N.H. 287, 288, 
156 N.Y. 423. 


{a] “Gratuitously given by will” 
not equivalent.—In re Gould, 51 N.E. 
287,288, 156 N.Y. 423 (within statute 
taxing ‘‘the transfer of any property 
A . when the transfer is by will’). 


77. Commercial Acceptance Trust 
fy Bailey, 261 P. 743, 744, 87 Cal. App. 
ttre 


78. In re Plum, 75 N.Y.S. 940, 942, 
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sion.”’82 


he could 


ferred note.’’®® 


37 Mise. 466, 2 MillsSurr. 551. 


79.. Lane v. Albertson, 79 N.Y.S. 
947, 955, 78 App.Div. 607. 


80. Mayes Mereantile Co. v. Hand-}* 


Ley, 103 4SaW.5 5995.7 Inds TAs nei4, 198 
S.W. 125, 6 Ind.T. 357, 360. 


[a] Held not to constitute limit- 
ed or qualified indorsement.—(1) In 
holding the phrase in an indorsement 
in effect equivalent to “Pay to the 
order of [named indorsee],” the court 
said: “We cannot think that a hold- 
er of commercial paper should be al- 
lowed to juggle with words, and 
thereby so obscure the meaning as 
to cause any hesitation in its trans- 
fer.” ‘Mayes Mercantile Co. v. Hand- 
ley, 103 S.W. 599, 7 Ind,T. 138, 15, 98 
S.W. 125, 6 Ind.T. 357, 360. (2) “The 
adding of the words ‘transferred to 
{named indorsee]’ to the blank in- 
dorsement [of a note] . does not 
add to nor detract from its legal ef- 
fect for by it the transfer is abso- 
lutely made.’”” Mayes Mercantile Co. 
v. Handley, 103 S.W. 599, 7 Ind.T. 18, 
14, 98 S.W. 125, 126, 6 Ind.T. 357. 


81. Red Eagle Bus Co. yv. Public 
Utilities Commission of Ohio, 180 N. 
E. 261, 263, 124 OhioSt. 625. 


82. See cases infra this section. 


83. McClure vy. Central Trust Co., 
53 N.Y.S. 188, 191, 28 App.Div. 433, 
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84. Reorganized Catlin Consol. 
Canal Co. v. Hinderlider, 253 P. 389, 
391, 80 Colo. 522. 


85. Adams vy. Hazen, 96 S.E. 741, 
123 Va. 304, 321. 


[a] Phrase construed in contract. 
—A timber contract, requiring one- 
half cash payment when “transfer 
papers are properly gotten up,” held 
to mean a conveyance in writing prop- 
erly acknowledged for recordation. 
piper eng Hazen, 96 S.E. 741, 123 Va. 


86. Redford v. Crowe’s Adm’x, 7 

S.W.(2d) 842, 848, 225 Ky. 142. 

87. Transfer of causes: 
In general see Removal of Causes 54 
J. p 200 and cross references 
thereunder p 207. 

After levy of attachment affecting 
jurisdiction of court see Attach- 
ment § 129, 

Bankruptcy proceedings in different 
courts see Bankruptcy § 27. 

Constitutionality of laws relating to 
see Constitutional Law § 299. 

Criminal cause see Criminal Law §8§ 
232-245. 


From: 


Equity to law and vice versa see 
Trial §§ 35, 36. > 

Lower court to appellate court see 
Appeal and Error §§ 1031-1390. 


and “transferred with the consent of the commis- 


[§ 10] 4. Used Adjectively. 
employed adjectively, as in the following phrase 
“Transfer agents,”®*? “transfer decree,”’** and “trans- 
fer papers are properly gotten up;”®° also “trans- 


The word may be 


Sis! 


[§ 11] C. Physical Sense Expressing Change of 
Location or Status.s7—1. As Noun.—a. In General. 
A removal’* or conveyance®® of a thing or person 
from one place to another.®° 


Phrases: “Transfer and storage,”®? and “transfer, 
drayage and hauling.”®? 


From :—Continued 
ice Goeeee to another see Trial §§ 


State court to: 
Court of same state see Courts 
§§ 605-629. 
Federal court see Removal of 
Causes 54 C.J. p 200, 


Guardianship to another state see 
Guardian and Ward § 170. 


In justice’s court see Justices of the 
Peace §§ 137-145. 

Mandamus to compel see Mandamus 
SRGLL TS LSS 

On abolition of court or creation of 
new court see Courts §§ 194-197. 


On disqualification of judge see Judg- 
es § 199. 


Transfer of persons: 

Extradition 25 C.J. p 252. 

Infant see Habeas Corpus §§ 101— 
109; Infant, §§ 5-24; Parent and 
Child §§ 4-33. 

Passenger to other train or connect- 
ing line see Carriers §§ 1244-1262. 


Policeman, fireman, or other munici- 
pal employee, see Municipal Cor- 
porations §§ 1383, 1482, 1665. 

Prisoner from place of confinement 
see Prisons § 43. 


Pupil from one school district to an- 
other see Schools and School Dis- 
tricts §§ 993-998. 


88. “Removal” 54 C.J. p 110. 
89. “Conveyance” 13 C.J. p 896. 


90. Edwards v. Department of La- 
bor and Industries of Washington, 
262 P. 973, 974, 146 Wash. 266. See 
Council Bluffs v. Kansas City, St. J. 
& C. B..Q. R. Co., 45 Towa<3838, 347, 
24 Am.R. 773. 


91. Hasty Messenger Service v. 
McCartney, (OKl.) 8 P.(2d) 716; 
Brinks Express Co. v. Foster, (Okl.) 
7 P.(2d) 142, 144; Followwill v. 
Marshall, (Okl.) 5 P.(2d) 149, 150; 
Gypsy Oil Co. v. Keys, 295 P. 612, ° 
614, 147 Okl. 148. 


[a] “Motor carrier” not included. 
—In construing Oklahoma Work- 
men’s Compensation Law, the court 
said: “It is clear that the clause 
‘transfer and storage’ in section 1, 
chapter 61, Session Laws of 1923, does 
not include ‘motor carriers’ defined in 
chapter 253, Session Laws of 1929.” 
Gypsy Oil Co. v. Keys, 295 P. 612, 614, 
147 Okl. 148 [cit and foll Hasty Mes- 
senger Service v. McCartney, (Okl.) 8 
P.(2a) 716; Brinks Express Co. v. 
Foster, (Okl.) 7 P.(2d) 142, 144; Fol- 
lowwill v. Marshall, (Okl.) 5 P.(2d) 
149, 150). 


92. Edwards v. Department of La- 
bor and Industries of Washington, 
262 P. 978, 974, 146 Wash. 266. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 12] b. In Railroad Parlance®*—(1) In Gen- 
eral. It is said the term is of frequent use and well 
understood when applied to the carrying business 
of the country;°* and expresses the act of remov- 
ing the subjects of transportation;®® and implies a 
removal of these subjects from the custody of one 
common carrier to that of another for the purpose 
of completing their transportation to the place of 


destination.®® 
Phrases: 


[§ 13] (2) Street Car Fare.1 


[a] “Driving regular 

truck” not included.—(1) Within 
Workmen’s Compensation Act enu- 
merating “transfer, drayage and haul- 
ing” among the hazardous occupa- 
tions covered by the act, the court in 
holding the driver of a large delivery 
truck not entitled to compensation 
thereunder, said: “L. M. & Co. [em- 
ployer] was not engaged in any busi- 
ness of transfer, drayage and hauling 
for hire, but was engaged only in 
hauling its own goods and chattels. 
Neither was it engaged in an indus- 
try, such as warehousing, an inciden- 
tal part of which was transfer, dray- 
age, and hauling or team and truck 
driving.” Edwards v. Department of 
Labor and Industries of Washington, 
262 P. 973, 975,.146 Wash. 266. (2) 
“The department has never classified 
delivery wagons and autotrucks used 
by stores as ‘transfer, drayage and 
hauling.” Edwards v. Department 
of Labor, etc., of Washington, 262 P. 
973, 974, 146 Wash. 266. 


93. See Carriers §§ 1259-1262. 


94. Council Bluffs v. Kansas City, 
St. J. & C. B. R. Co., 45 Iowa 338, 346, 
24 Am.R. 773. 


95. Council Bluffs v. Kansas City, 
St. J. & C. B. R. Co., 45 Iowa 338, 346, 
24 Am.R. 773. 


“Transportation” post. 


96. Council Bluffs v. Kansas City, 
St.J. & CB? R. Co., 45> Towa’ 335, 
347, 24 Am.R. 773. 


[a] May be done in two ways.— 
“This may be, and is usually done 
. . . in two different ways. In the 
one case, passengers and freight are 
removed from the cars of one com- 
pany to those of another, at the point 
of connection, and in the other, the 
cars themselves, with their burdens 
of passengers and freight, are trans- 
ferred to and upon the connecting 
road and the subjects of transporta- 
tion are thus carried to or toward 
their places of destination.” Council 
Bluffs v. Kansas City, St. J. & C. B. 
R. Co., 45 Iowa 338, 347, 24 Am.R. 
173. 

97. EF. H. Peavey & Co. v. Union 
Pacific R. Co., 176 F. 409, 421, 423. 


[a] Within Interstate Commerce 
Act.—In holding that certain charges 
and allowances did not constitute dis- 
crimination or rebates, the court said: 
“The schedules of the carriers and 
their practice limit this elevator al- 
lowance or payment, to grain com- 
ing into the elevators from the west 
which is actually loaded out into cars 
sent north, south, or east, and this 
service of unloading grain out of cars 
which have brought it from the west 
and loading it into cars which carry 
it to points east, north, and south, 
is ‘elevation’ and ‘transfer in transit,’ 
within the meaning of the amended 
interstate commerce act [Interstate 
Commerce Act Feb. 4, 1887, c. 104, § 


“Transfer in transit,”®? and “transfer 
of freight, passengers or express matter;”°* also 
“transfers of passengers and freight.”9° 


A check received 


delivery | 
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by passengers upon their cars who have paid the 
usual fare, entitling them to leave the car at a cer- 
tain designated point, and there within a limited 
time and without a further payment of fare, but 
upon presentation and delivery of the transfer check 
pursue their travels upon the connecting line;? a 
mere ticket entitling the holder to resume passage.* 


[§ 14] c. In Relation to Officers. 


A change of 


position or to another grade of service. 


1, 24 Stat. 379, declaring that all 
services in connection with the ele- 
vation of the property transported 
are transportation, as amended by 
Act June 29, 1906, c 8591, § 1, 34 Stat. 
584, to provide that transportation 
shall include all services in connec- 
tion with the receipt, delivery, ‘eleva- 
tion,’ and ‘transfer in transit.’]” F. 


H. Peavey & Co. v. Union Pacific R.°* 


Co., 176 F. 409, 421, 423. 


98. Council Bluffs v. Kansas City, 
Sty. J. & C.. Bi Ri Co.,, 45 lowa- 338; 
346, 24 Am.R. 773. 


99. Council Bluffs v. Kansas City, 
St. J. & C. B. R. Co., 45 Iowa 338, 347, 
24 Am.R. 778. 


1. Street car transfer: 

Between connecting lines see Car- 
riers §§ 1244-1258. 

Mandamus to compel issue see Man- 
caus § 496 text and notes 57, 74, 


Regulations as to see Street Railroads 
§ 233 text and notes 14-16. 


2. Ex p. Lorenzen, 61 P. 68, 128 
Cal. 431, 435, 79 Am.S.R. 47, 50 L.R.A. 
bd. See Gaedeke v. Staten Island 
Midland R. Co., 60 N.Y.S. 598, 605, 43 
App.Div. 514. 


[a] Implies for same fare.—‘“‘The 
expression ‘transfers’ is clearly mean- 
ingless excepting it be for the same 
fare. Anybody could ‘transfer’ in 
the physical sense ... by paying 
a fresh fare.” Gaedeke v. Staten Is- 
land Midland R. Co., 60 N.Y.S. 598, 
605, 48 App.Div. 514, 526. 


{b] wo-fold purpose.—‘'The pa- 
per slip or ticket designated a trans- 
fer . . thus serves a two-fold pur- 
pose: (1) To the passenger as an evi- 
dence of his contract by which he is 
entitled to continue his journey upon 
the connecting road.” Ex p. Loren- 
zen, 61 P. 68, 128 Cal. 431, 435, 79 
Am-S:R: 47;.50 diR.A..+55..), But see 
Memphis St. R. Co. v. Graves, 75 S.W. 
729, 110 Tenn. 232, 237, 100 Am.S.R. 
803 (‘it is not the contract between 
the road and the passenger’). (2) 
“To the company as a means of iden- 
tification afforded to its conductors 
and servants by which they may know 
that the passenger presenting the 
transfer is entitled to ride without 
further payment of fare.”” Ex p. Lor- 
enzen, 61 P. 68, 128 Cal. 481, 435, 79 
Am.S.R. 47, 50 L.R.A. 55. 


8. Alabama Power Co. v. Hall, 103 
So. 867, 870, 212 Ala. 638. See Mem- 
phis St. R. Co. v. Graves, 75 S,W. 729, 
110 Tenn. 232, 287, 100 Am.S.R. 803. 


{a] Duty of care not implied.— 
“Tt does not necessarily carry a duty 
to look out for his personal safety 
during interim.” Alabama Power Co. 
v. Hall, 103 So. 867, 870, 212 Ala. 638. 


[b] “®he ticket is a mere token, 
to be used for the convenience of the 
road. It is not the contract between 


[§ 15] 2. As Verb. In this sense, the meanings 
which are often intended by its use® are: 
over from one place to another;* to carry across;? 
to take out of one district and put into another.’ 


To bear 


the road and the passenger. It is a 
statement by the initial conductor to 
the subsequent conductor what the 
contract is, and what the passenger 
is entitled to, and, if it is not cor- 
rect, the fault is that of the road.” 
Memphis St. R. Co. v. Graves, 75-S.W. 
ee 110 Tenn. 232, 287, 100 Am.S.R. 


4. See Cliff v. Wentworth, 107 N. 
E. 937, 220 Mass. 393, 396. 


{a] Compulsory retirement on 
pension held “transfer.”—In constru- 
ing St. (1911) e¢ 624, authorizing a 
person removed from an office, low- 


-; ered in rank or compensation, or sus- 


pended, or without his consent trans- 
ferred to any other, to present a 
petition in the police court for a re- 
view, and holding it applicabie to 
retirement of a police officer on pen- 
sion, so as to give the police court 
jurisdiction, on the petition of the 
officer to review the action, the court 
said: “The direct and immediate ef- 
fect of retiring P, [police officer] upon 
a pension was to remove him from the 
list of active officers and place him 
on the retired list. tf) Tt owas: 
not a removal from office, at least it 
was a transfer to another grade of 
service.” Cliff v. Wentworth, 107 N. 
EK. 937, 220 Mass. 398, 396. 


5. Hanna v. South St. Joseph Lana 
Co., 28 S.W. 652, 126 Mo. 1, 13. 


6 Hanna v. South St. Joseph Land 
Co., 28 S.W. 652, 126 Mo. 1, 13. 


“Bear” 7 C.J. p 1018. 


7. Hanna v. South St. Joseph Land 
Co., 28 S.W. 652, 126 Mo. 1, 13. 


“Across” 1 C.J. p 911. 
“Carry” 10 C.J. p 1240. 


& See Shepherd v. Kansas City, 
105 >P.531,> 84) Kan. 369593725 


[a] Within taxation statute.—In 
construing Gen. St. (1901) § 740, pro- 
viding that, when property has paid 
its full proportion for general sew- 
ers in one district, it shall not be 
transferred to any other and made 
liable for sewers and drains therein, 
the court said: “The word ‘transfer- 
red’ in this statute seems to imply 
the taking of property out of one dis- 
trict, in which it has paid assess- 
ments for general sewers and drains, 
and putting it into another district, 
and prohibits the doubling up of as- 
sessments against one piece of prop- 
erty in this way. In the present case, 
however, the property was not taken 
out of the old districts, but a new 
and auxiliary district was overlapped 
upon them for the purpose of per- 
fecting the sewerage. It does 
not seem to be such a transference 
as comes within the spirit, at least, 
of the prohibition in that act.” Shep- 
herd v. Kansas City, 105 P. 531, 81 
Kan.w369, so 02. 
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Transferring. In railroad parlance, the word, it 
is said, may be used as synonymous with “switch- 
ing.”® 

Phrases: “To transfer its works;”!° also “shall 
be . . transferred to the proper Court of Ap- 
peals, 11 and “shall not be transferred to any other 
[district ].”’1? 


[§ 16] 3. Used Adjectively. Various phrases, in 
which the word is used adjectively, have received 
judicial definition or interpretation.'® 


Transfer service. One which precedes or follows 
a transportation service,!* and has been referred to 
as “switching service.”!® It is said that the term 
applies only to a shipment on which legal freight 
charges have already been earned or are to be 
earned.+° 


Other phrases: 
ness,”!7 “transfer business,”!® “transfer grounds, 


“(Transfer and storage’ busi- 
9919 


Onde ay Doppes Sons Lumber Co.‘ 


v. Cincinnati, N..O. & T. P. Ry. Co.,|7 P.(2d) 142, 144; 


Brinks Express Co. v. Foster, (Okl.) 
Followwill v. Mar- 


TRANSFER—TRANSFEREE 


““ransfer’ or ‘switching’ service,”?° and “ ‘ware- 
house and transfer’ establishments.”?+ 


TRANSFERABLE.?? It is said that the word is 
of the widest import”? and has reference to every 
means by which property may be passed from one 
person to another.” 


Phrases: ‘Personal license, not transferable, 
“shall not be transferable,”?® “transferable at law 
or in equity,’’?* “transferable at the bank,”?® “trans- 
ferable at the office of said trust company, 29 Stans 
ferable by delivery,’*° “transferable by delivery, 
merely,”?1 “transferable only on the books of the 
bank,”?2 “tPansferable only on the books of the 
company,”?* and “transferable shares in a common 


fund.” 
TRANSFER COMPANY.*® 


TRANSFEREE.2* One to whom a transfer is 
made.’? This is said to be one of the broadest words 


25 


27. Gathercole v. Smith, supra. 
28. Williams v. Mechanics’ Bank, 


110 N.E. 640, 92 OhioSt. 206, 213, L.R. 
‘A,1916D, 452. 


“Switching” see Switch § 5. 


10. Hanna v. South St. Joseph 
Land Co., 28 S.W. 652, 126 Mo. 1,-10. 


[a] Held not to require to trans- 
fer bodily.—Hanna vy. South St. Jo- 
Sseph Land Co., 28 S.W. 652, 126 Mo. 
1 LONALG: 

11. Houts v. Jackson, 128 S.W. 231, 
143 Mo.App. 584, 586. 


[a] Construed in appeal statute.— 
Construing Acts (1909) pp 396, 397, 
increasing the jurisdiction of the 
courts of appeals, provides (p 397) 
that all unsubmitted cases pending 
in the supreme court, which under 
the act fall under the jurisdiction of 
a court of appeals, “shall be certified 
and transferred to the proper.Courts 
of Appeals, to be heard and deter- 
mined by them,” the quoted phrase 
held to mean that the case should be 
transferred to the proper court of 
appeals, to be heard and determined 
in the same manner as if the case 
had gone there originally. Houts v. 
ne oar 128 S.W. 231, 143 Mo.App. 


12. Shepherd v. Kansas City, 105 
Bii53d, ol Kane 869; 372: 


13. See infra this section. 


14. J. B. Doppes Sons Lumber Co. 
VewCineinnati, No On & 0. PY Ry. Co.! 
110 N.B. 640, 92 OhioSt. 206, 213, bed Ben 
A.1916D, 452 [quot Dixon vy. Georgia 
Cent. R. Co., 35 S.E. 369, 110 Ga. 173, 
174, 180 (syllabus) ]. 


“Transportation service”  distin- 
Bera see Switch § 5 text and notes 
—5 


“Transportation service” post. 


15. Dixon v. Georgia ‘Cent. R.. Co.; 
35 S.E. 369, 110 Ga. 173, 180: J. B. 
Doppes Sons Lumber Co. Vv. ‘Cincin- 
Mavi WN. Olé oP. Ryo 10! INA: 
rely 92 OhioSt. 206, 212, L.R.A.1916D 


Bs service” see Switch § 5 
text and notes 50—56. 


16. J. B. Doppes Sons Lumber Co. 
weCincinnati,N. O.-& lM Py Ry. Co: 
110 N.E. 640, 92 OhioSt. 206, 212, L. 
R.A.1916D, 452 [quot Dixon y. Geor- 
gia Cent. R. Co., 35 S.H. 369, 110 Ga. 
173, 174, 180 (syllabus) ]. 


17. Hasty Messenger Service v. 
McCartney, (Okl.), 8° P.(2d) 716; 


shall, (Okl.) 5 P.(2d) 149, 150; Gypsy 
Oil-Co. v. Keys, 295 BP.) 612, 614, 147 
Okl. 148. 


[a] “®ransfer business” distin- 
guished.—Within Oklahoma Work- 
men’s Compensation Law, the text 


phrase has been held not to include 
a “transfer business” unless it is op- 
erated in connection with a storage 
business. Hasty Messenger Service 
v. MeCartney, (Okl.) 8 P.(2d) 716 
[cit Brinks Express Co. v. Foster, 
(Okl.) 7 P.(2d) 142, 144; Followwill 
v. Marshall, (Okl.) 5 P.(2d) 149, 150; 
Gypsy Oil Co. v. Keys, 295 P. 612, 
614, 147 Okl. 148]. 

18. Hasty Messenger Service v. 
McCartney, (Okl.) 8 P.(2d) 716. See 
Brinks Express Co. v. Foster, (Okl.) 
7 P.(2da) 142, 144; Followwill v. Mar- 
shall, (Okl.) 5 P.(2d) 149, 150; Gypsy 
Oil Co. v. Keys, 295 P. 612, 614, 147 
Okl. 148. 

“Transfer and storage’ business” 
distinguished see supra note 17 [a]. 

19. Council Bluffs vy. Kansas City, 
St. &. (CBS BtCoy 45° Lowa ses; 
344, 24 Am.R. 773. 

20.. Dixon v. Georgia Cent. R. Co., 
30) SE. 369, 110 Ga. tts; PT9: 

21. Edwards v. Department of 
Labor and Industries of Washington, 
262 P. 973, 974, 146 Wash. 266. 

[a] Place of business using de- 
livery wagons held not such estab- 
lishment.—Edwards y. Department of 
Labor and Industries of Washington, 
262 P. 9738, 974, 146 Wash. 266. 


22. See also Transfer ante; Trans- 
feree post. 

Related words: 
“Alienable”’ 2 C.J. p 10384. 
“Assignable” 5 C.J. p 829. 
“Descendible”’ 18 C.J. p 794. 
“Devisable” 18 C.J. p 1033. 
“Negotiable” 45 C.J. p 1374 
“Removable” 54 C.J. p 110. 
“Salable” 54 C.J. p 1120. 
re Gathercole v. Smith, 17 Ch.D. 


24. Gathercole v. Smith, supra. 
25. Red EHagle Bus Co. vy. Public 


Ces Commission of Ohio, 180 N. 
. 261, 2638, 124 OhioSt. 625. 


: a8. Gathercole v. Smith, 17 Ch.D. 


29 F.Cas.No. 17,727, 5 Blatchf. 59, 62. 


[a] ‘“fransferable only cn the 
books of the bank” held equiva eres 
Williams v. Mechanics’ Bank, 29 F. 
Cas.No. 17,727, 5 Blatchf. 59, 62. 


29. McClure v. Central Trust Co., 
53 N.Y.S. 188, 191, 28 App.Div. 433. 


30. American Trust, etc., Bank v. 
Gueder, etc., Mfg. Co., 37 N.E. 227, 150 
Ill. 336, 342. 


31. Ficklin v. Nickles, (Ky.) 38 S. 
W.(2d) 456, 459; Foster v. Metcalf, 
138 S.W. 314, 315, 144 Ky. 385. 


32. Williams v. Mechanics’ Bank, 
29 F.Cas.No. 17,727, 5 Blatchf. 59, 62. 
“Transferable at the bank” equiva- 
lent see supra note 28 [al]. 
33. Lane v. Albertson, 
947, 955, 78 App.Div. 607. 
34. Lane v. Albertson, supra. 
35. See Carriers § 26. 


36. See Transfer ante. See also 
Bankruptcy §§ 285, 286 (liabilities 
and rights of transferee in bankrupt- 
ey or those claiming under him). 

Related words: 

“Assignee” see Assignments § 4. 

“Devisee” 18 C.J. p 1033; Wills [40 
Cye 994]. 

“Donee” see Gifts § 3. 

“Grantee” 28 C.J. p 822. 

“Indorsee” 31.C.J. p 886. 

“Legatee” see Wills [40 Cyc 995]. 

Beso see Landlord and Tenant § 


UO Neves 


“Purchaser” 51 C.J. p 97. 
“Vendee” [39 Cyc 1127]. 


37. Hendrick v. Daniel, 46 S.E. 438, 
119 Ga. 358, 361 [quot Kramer v. 
Spradlin, 98 S.H. 487, 148 Ga. 805, 
808]. See Sikes v. Seckinger, 160 S.E. 
911, 9138, 173 Ga. 673; Hardeman vy. 
Ellis, 135 S.H. 195, 162 Ga. 664, 702; 
Smith vy. Duhart, 110 S.E. 301, 152 Ga. 
554, 555; First Nat. Bank vy. Lamb, 
267 P. 468, 130 Okl. 301, 303. 


[a] Garnishee held not to be 
transferee. First Nat. Bank y. Lamb, 
267 P. 468, 130 Okl. 301, 303 (within 
Bulk Sales Law). 


[bob] “Heir at law, suing as such to 
have partitioned between him and an- 
other heir at law, property inherited 
from his ancestor, is neither the per- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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TRANSFEREE—TRANSFORMER 


that can possibly be used,?* and generally speak- 
ing*® it may inelude an assignee,*® a donee,*! a gran- 
In the Negotiable Instruments 
Law,** a “transferee” is referred to as a holder.*® 


tee,*? a vendee.*? 


Phrases: 
dorsee, assignee, transferee . . 


person,’’*? “mortgagee, transferee, or assignee of the 
“transferee of a business,”*® and 


mortgage,”*® 
“transferee of the lease.’’>° 


TRANSFER TAX.®! 
TRANSFERUNTUR DOMINIA 


sonal representative, nor the as- 
Signee, nor the transferee of his an- 
eestor.” Donald v. Groves, 126 S.E. 
583, 584, 160 Ga. 163 (within statute 
making incompetent as witnesses 
transferees, etc., of deceased or in- 
Sane persons in actions relating to the 
transfers from such persons). 


[ec] Widow holding property of de- 
ceased husband by virtue of assign- 
ment of dower held not “transferee.” 
Sp ae Kitts, 189 S.W. 375, 136 Tenn. 


38. Hendrick v. Daniel, 46 S.E. 438, 
119 Ga. 358, 361 [quot Hardeman v. 
Ellis, 1385 S.E. 195, 162 Ga. 664, 702; 
Kramer vy. Spradlin, 98 S.E. 487, 148 
Ga. 805, 808]. 


39.. Hendrick v. Daniel, 46 S.E. 
438, 119 Ga. 358, 361 [quot Kramer v. 
paar 98 S.E. 487, 148 Ga. 805, 


40. Sikes v. Seckinger, 160 S.H. 


OT1-2913,-173 Ga. 673. 
“Assignee” see ASsignments § 4. 


41. Hendrick v. Daniel, 46 S.E. 438, 
119 Ga. 358, 361 [quot Hardeman v. 
Ellis, 135 S.E. 195, 162 Ga. 664, 702; 
Kramer v. Spradlin, 98 S.E. 487, 488, 
148 Ga. 805]. 


“Donee” see Gifts § 3. 


42. See cases infra this note. 
[a] Wecessarily includes a gran- 
tee. Hendrick v. Daniel, 46 S.E. 438, 


119 Ga. 358, 361 [quot Hardeman v. 
Flllis, 1385 S.E. 195, 162 Ga. 664, 702; 
Kramer v. Spradlin, 98 S.H. 487, 488, 
148 Ga. 805]. 


[b] Held to “cover the grantee in 
a@ conveyance of land.” Hendrick v. 
Daniel, 46 S.E. 438, 119 Ga. 358, 361 
[quot Hardeman y. Ellis, 135 S.E. 195, 
162 Ga. 664, 702; Kramer v. Spradlin, 
98 S.E. 487, 148 Ga. 805, 808]. 


[ec] “A grantee in a deed from a 
deceased person is . . . a trans- 
feree of such deceased person.” Sikes 


v. Seckinger, (Ga.) 160 S.E. 911, 913 
[quot Donald v. Groves, 126 S.H. 583, 
584, 160 Ga. 163 (cit Hendrick v. 
Daniel, 46 S.E. 488, 119 Ga. 358, 361) ]. 


[ad] Grantee in administrator’s 
deed held not an immediate assignee 
or “transferee” as contemplated by 
Code, § 5858 par 1, providing that 
when any suit is instituted or defend- 
ed by person insane at time of trial 
or by endorsee, assignee, transferee 
or by the personal representative of 
deceased person, the opposite party 


~ shall not be admitted to testify in his 


own favor against the insane or de- 
ceased person as to transactions or 
communications with such insane or 
deceased person. Smith v. Duhart, 
110 S.E. 301, 302, 152 Ga. 554, 555. 


“Grantee” 28 C.J. p 822. 

43. Buckhout v. Witwer, 122 N.W. 
184, 157 Mich. 406, 408, 23 L.R.A.N.S. 
506. 

fa] 


“Necessarily includes a ven- 


“‘Assionee’ and ‘transferee,’ ’’4* “en- 


of a deceased 
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ET TRADITIONE, PER USUCAPTIONEM, SCIL, . 
PER LONGAM CONTINUAM ET PACIFICAM 
POSSESSIONEM.®? 


TRANSFORMER. In connection with an electric 
light system, a coil of copper wire contained in a 
sheet-iron box, and usually placed on a pole outside 
of the building;°* a mechanism used in order to 
reduce the voltage carried by the main conductor ;>* 


an apparatus which, by the utilization of the phe- 
nomena of magnetic induction, is used for the chang- 
ing of the ratio of electric potential, or voltage, from 


SINE TITULO 


dee.” Hendrick v. Daniel, 46 S.H. 438, 
119 Ga. 358, 361 [quot Hardeman v. 
Ellis, 135 S.E. 195, 162 Ga. 664, 702; 
Kramer v. Spradlin, 98 S.E. 487, 488, 
148 Ga. 805, 808]. 


“Wendee” [39 Cyc 1127]. 


44. N. Y. Negotiable Instr. L. § 93 
[eit Lipten vy. Columbia Trust Co., 
aoe N.Y.S. 198, 203, 194 App.Div. 


45. Lipten v. Columbia Trust Co., 
supra. See Ficklin v. Nickles, 38 S. 
W.(2d) 456, 459, 238 Ky. 591 [cit Fos- 
ter v. Metcalf, 138 S.W. 314, 315, 144 
Ky. 385]. 


[a] “Holder” synonymous. — “In 
the opinions of the courts, the terms 
are commonly used synonymously.” 
Lipten v. Columbia Trust Co., 185 N. 
Y.S. 198, 2038, 194 App.Div. 384. 


46. Hardeman y. Ellis, 135 S.E. 
195, 162 Ga. 664, 702; Kramer v. 
Spradlin, 98 S.E. 487, 148 Ga. 805, 808; 
Hendrick v. Daniel, 46 S.H. 438, 119 
Ga. 358, 361. 


_ [a] What phrase includes.—With- 
in Civ. Code § 5269 par 1, providing 


that where “any suit instituted or 
defended 7. « » by «the, endorsee, 
asSignee, transferee, or personal 


representative of a deceased person,” 
the opposite party shall not be per- 
mitted to testify in his own favor as 
to transactions or communications 
with such deceased person, the, op- 
posite party in an action of ejectment 
by the grantee of a deed from a de- 
ceased person held incompetent, as 
being an assignee or transferee, the 
court saying: ‘‘These words [as- 
signee and transferee] are the broad- 
est that could possibly have been 
used. A literal construction of either 
necessarily includes a vendee, gran- 
tee, or donee.” Hendrick v. Daniel, 
46 S.E. 438, 439, 119 Ga. 358, 361 [cit 
and dist Elliott v. Shaw, 32 OhioSt. 
481, 434 (under differently worded 
statute) and quot Hardeman v. BPllis, 
LSS Melo, 1213.7 162 Ga. 604, 7025 
Kramer v. Spradlin, 98 S.H. 487, 148 
Ga. 805, 808]. 


47. Hardeman y. Ellis, 135 S.E. 
195, 162 Ga. 664, 702; Donald v. 
Groves, 126 S.E. 583, 584, 160 Ga. 163; 
Hendrick v. Daniel, 46 S.H. 438, 119 
Ga. 358, 361. See Smith v. Duhart, 
110 S.B. 301, 152 Ga. 554, 555. 


48. Kitts v. Kitts, 189 S.W. 375, 
136 Tenn, 314, 317. 


[a] Held not included by phrase. 
—Under Acts (1907) c 473, providing 
that, whenever a debt secured by 
mortgage or by lien retained in a deed 
given for the sale of land has been 
fully paid, the mortgagee, transferee, 
or assignee of the mortgagee, or the 
legal holder of the debt secured, must 
satisfy the record, or, in case of fail- 
ure to enter proper satisfaction, for- 
feit named sum to the party making 
request, a widow, whose husband was 
indebted to defendant, the indebted- 
ness being evidenced by a specific lien 


a higher toa lower value, or vice versa,®® the former 


retained in a deed to land, after her 
husband died and she became posses- 
sor of the entire tract under the law 
awarding her homestead and dower, 
held not included by the statutory 
phrase; nor entitled to recover 
against defendant the statutory pen- 
alty for a failure and refusal to sat- 
isfy of record the lien retained in her 
husband’s deed. Kitts v. Kitts, 189 
S.W. 3875, 186 Tenn. 314, 320. 


49. Buckhout v. Witwer, 122 N.W. 
Pag 157 Mich. 406, 409, 23 L.R.A.N.S. 


[a] Held to be such “transferee.” 
—A purchaser of shares of stock in 
a corporation from another holder 
was a “transferee of a business,” 
within Mich. Pub. Acts (1905) p 507 
No. 329 § 1, which renders illegal con- 
tracts in restraint of trade, and § 6, 
which declares that the act shall not 
apply to any contract where the only 
object of the restraint imposed is to 
protect the vendee or transferee of a 
trade, pursuit, vocation, profession, 
or business, or the good will there- 
of, sold and transferred for a valua- 
ble consideration, ete. Buckhout v. 
Witwer, 122 N.W. 184, 185, 157 Mich. 
406, 23 L.R.A.N.S. 506. 


50. Hare v. Terry, 24 Austr.C.L.R. 
468, 473. 


51. See Internal Revenue §§ 97-— 
108 (federal legacy and inheritance 
tax); Taxation §§ 2262-2269 (on 
transfer of corporate stock), §§ 2270— 
2305 (on transfers of realty and oth- 
er conveyances), § 2342 et seq (in- 
heritance, succession, and estate tax- 
es as transfer taxes). 


52. A maxim meaning “Rights of 
dominion are transferred without ti- 
tle or delivery, by usucaption, to-wit, 
long and quiet possession.” Black L. 
D. [cit Coke Litt. p 113]. 


53. Snell v. Clinton Electric Light, 
Heat & Power Co., 63 N.E. 1082, 196 
Ill. 626, 630, 89 Am.S.R. 341, 58 L.R.A. 
284. See Escambia County H. L. & P. 
Co. v. Sutherland, 55 So. 83, 61 Fla. 
167, 191; Bice v. Wheeling Plectrical 
Co., 59 S.E. 626, 62 W.Va. 685, 688. 


[a] Similar definition. — ‘The 
transformer is an iron box or chest 
used to transfer, from the primary | 
wires carrying a large voltage, to the 
secondary wires, a smaller voltage, 
whichis used for lighting purposes.” 
Escambia County FE. L. & P. Co. v: 
Sutherland, 55 So. 88, 61 Fla. 167, 191. 


54. Bice v. Wheeling Blectrical 
Co., 59 S.E. 626, 62 W.Va. 685, 687. 
See Barto v. Iowa Telephone Co., 101 
N.W. 876, 877, 126 Iowa 241; Webster 
v. Richmond Light & R. Co., 143 N.Y. 
S. 57, 58, 158 App.Div. 210. 


[a] Similar definition. — ‘The 
transformer is a device designed to 
reduce, the voltage.” Webster’ wv. 
Richmond Light & R. Co., 143 N.Y.S. 
57, 58, 158 App.Div. 210. 


55. Howarth vy. Electric Steel & 
Metals Co., (Ont.) 29 Dom.L.R. 298, 
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being known as a “step-down transformer,’®* the 
‘latter a “step-up transformer” ;>57 but when there is 
no qualifying adjective the term is generally taken 
to mean a step-down transformer.®* It is also called 
a converter;°®® or an induction coil,®° or secondary 


generator.®! 


Transformer and distributing station. 
transforming station;*? a substation for transform- 
ing high-tension current to low-tension current for 
distribution to the consumers served by that sta- 


tion.®? 


TRANSGRESSIO EST CUM MODUS NON SER- 
VATUR NEC MENSURA, DEBIT ENIM QUILI- 
BET IN SUO FACTO MODUM HABERE ET MEN- 


SURAM.§®+ 


297. To similar effect General Elec- 
tric Co. v. Butler Light, Heat & Motor 
Co., 205 F. 42, 44; Quincy Gas & 
Blectric Co. v. Schmitt, 123 Ill.App. 
647, 652; Snyder v. Mutual Tele- 
phone Co., 112 N.W. 1776, 777, 135 
Towa 215, 14 L.R.A.N.S. 321; Martinek 
v. Swift & Co., 98 N.W. 477, 478, 122 
Iowa 611; McCabe v. Narragansett 
Blectric Lighting Co., 59 A. 112, 113, 
26 RI. 427. 


[a] Construction described. — (1) 
In an action by blacksmith shop em- 
ployee for injuries caused by a de- 
fective transformer, the court de- 
scribed the apparatus as follows: 
“This transformer consisted of a 
primary and secondary coil of wire, 
separated by micanized cloth, all en- 
closed in a sheet-iron case filled with 
oil, the oil serving as additional in- 
sulation; the primary coil being con- 
nected, through the transformer with 
the main conductor, and the secon- 
dary connected with the service wires 
inside the shop through the trans- 
former and what is called a main cut- 
out.” Bice v. Wheeling Electrical 
Co., 59 S.E. 626, 62 W.Va. 685, 688. 
(2) For other detailed explanations 
of construction and operation see 
General Electric Co. v. Butler Light, 
Heat & Motor Co., 205 F. 42, 43; Hs- 
cambia County BE. L. & P. Co. v. 
Sutherland, 55 So. 88, 61 Fla. 167, 191; 
Quincy Gas & Electric Co. v. Schmitt, 


123 Ill.App. 647, 651; Martinek v. 
Swift & Co., 98 N.W. 477, 478, 122 
Iowa 611; Webster v. Richmond 


Light & R. Co., 143 N.Y.S. 57, 58, 158 
App.Div. 210; McCabe v. Narragan- 
sett Electric Lighting Co., 59 A. 112, 
113, 26 RI. 427. : 


[b] Object or purpose.—(1) “Its 
office is to reduce the current from 
the main line, or, rather, to induce a 
lesser current in the wire leading to 
the house for house use.” Snell vy. 
Clinton Electric Light, Heat & Power 
Co., 63 N.E. 1082, 196 Ill. 626, 630, 89 
Am.S.R. 341, 58 L.R.A. 284. (2).“The 
object of the transformer is to secure 
safety. by the separation of the high 
potential primary circuit and the low 
potential circuit, any contact between 
the two in the converter being a 
source of danger.” Howarth v. Elec- 
tric Steel & Metals Co., (Ont.) 29 
Dom.L.R. 2938, 300. (3) “The pur- 
pose. . . is to change the volt- 
age from that of the primary wires.” 
Snyder v. Mutual Telephone Co., 112 
N.W. 776, 777, 135 Iowa 215, 14 L.R.A. 
N.S. 321. To same effect Martinek 
v. Swift & Co., 98 N.W. 477, 478, 122 
Iowa 611. 


{c] Necessary appliance for safe- 
ty —(1) “The transformer is just 


TRANSFORMER—TRANSIENT 


TRANSGRESSIONE MULTIPLICATA, CRES- 
CAT PENA INFLICTIO.°° 


TRANSGRESSIVE TRUST.°** 
TRANSHIPMENT.** i 


*TRANSIENT.®® [§ 1] A. In General. 
sient” is derived from the Latin “trans” meaning 
over and “ire” meaning go;°® from “transeo” mean- 
ing, literally, to go over.’° “Transeo”, however, does 
not imply, by strict inference, that there are any 
“termini” in the “transitio. : 
be but the opposite of “resideo,” which is to remain, 
to dwell, to continue.” “Transient,” it has been said, 
is a relative term,*? which, in the absence of an in- 
flexible statutory or legislative definition, may be the 


An electric 


“Tran- 


71 The word seems to 


source of much vexation and uncertainty.** 


as much a necessary appliance in 
lighting houses as the pole on which 
it is fastened, or the wire that car- 
ries the electricity, or the boilers and 
dynamo used in generating it.” Snell 
v. Clinton Electric Light, Heat & 
Power Co., 63 N.EH. 1082, 196 Ill. 626, 
631, 89 Am.S.R. 341, 58 L.R.A. 284. 
(2) “Without the use of a converter 
the effect of turning . . . large 
voltage into a house would be to burn 
up the wires, and in the formation of 
short circuits there would be great 
danger of fire the object of 
the converter is the protection of the 
house.” Snell v. Clinton Electric 
Light, Heat & Power Co., 63 N.E. 
1082, 196 Ill. 626, 630, 89 Am.S.R. 341, 
58 L.R.A. 284. 


“Induction” 31 C.J. pp 888-960. 
“Magnetic” 38 C.J. p 332. 


56. General Electric Co. v. Butler 
ean Heat & Motor Co., 205 F. 42, 


cas Mga transformer” 60 C.J. p 


57. General Electric Co. v. Butler 
ie te Heat & Motor Co., 205 F. 42, 


go Step-Up transformer” 60 C.J. p 


58. Escambia County E. L. & P. 
Co. v. Sutherland, 55 So. 88, 61 Fla. 
167, 191; Snell v. Clinton Electric 
Light, etc., Co., 63 N.E. 1082, 196 Ill. 
626, 6380, 89 Am.S.R. 341, 58 L.R.A. 
284; Quincey Gas & Electric Co. v. 
Schmitt, 123 Ill.App. 647, 652; Mar- 
tinek v. Swift & Co., 98 N.W. 477, 478, 
122 Iowa 611; Webster v. Richmond 
Light & R. Co., 143 N.Y.S. 57, 58, 158 
App.Div. 210; McCabe v. Narragan- 
sett Electric Lighting Co., 59 A. 112, 
113, 26 R.I. 427; Bice v. Wheeling 
Electrical Co., 59 S.E. 626, 62 W.Va. 
685, 688. 


59. Snell v. Clinton Electric Light, 
Heat & Power Co., 68 N.E. 1082, 196 
Ill. 626, 630, 89 Am.S.R. 341, 58 L.R.A. 
284; Snyder v. Mutual Telephone Co., 
112 N.W. 776, 777, 1385 Iowa’ 215, 14 
L.R.A.N.S. 321; Barto v. Iowa Tele- 
phone Co., 101 N.W. 876, 877, 126 
Iowa 241; Martinek v. Swift & Co., 98 
N.W. 477, 478, 122 Iowa 611. 


[a] Purpose of “converter.”—‘“‘Its 
purpose was to convert the current 
from a higher into others of lower 
voltage.” Barto v. Iowa Telephone 
Co., 101 N.W.. 876, 877, 126 Iowa 241. 


60. “Induction coil” 31 C.J. pp 888— 
960 text and note 52. 


61. General Electric Co. v. Butler 


puekt Heat & Motor Co., 205 F. 42, 
3. 


[a] “Induction coils have been 
called ‘secondary generators’ and are 
now more often called ‘transform- 
ers.’” General Electric Co. v. Butler 
rane Heat & Motor Co., 205 F. 42, 


“Secondary generator” 
1267 text and notes 50, 51. 


62. People v. Walsh, 248 N.Y.S. 
758, 756, 140 Misc. 25. 


63. People v. Walsh, supra. - 


[a] “Electric central station pow- 
er plant” distingnished.—People v. 
Bee 248 N.Y.S. 753, 757, 140 Misc. 
25. 


56 C.J. p 


64. A maxim meaning “Transgres- 
sion is when neither mode nor meas- 
ure is preserved, for every one in his 
act ought to have a mode and meas- 


aie Black L. D. [cit Coke Litt. p 

65. A maxim meaning “When 
transgression is multiplied, let the 
infliction of punishment be _§in- 
creased.” Bouvier L. D--[cit 2 Coke 


Inst. p 479]. 


66. See Trusts [39 Cyc 34 text and 
note 42]. 


67. See Carriers §§ 880-902 (as re- 
lating to duties of connecting car- 
riers); Marine Insurance §§ 80, 234; 
Shipping’ § 522. 


68. See Transiently‘ post. 
Transient: 


Character, abandonment of by guest 
see Innkeepers § 17. 


Poor see Paupers §§ 6, 144, 238. 


69. Century~ D> [quot Com. v. 
ieee 7 Pa.Dist. 418, 416, 22 Pa.Co. 


70. Middlebury v. Waltham, 6 Vt. 
200, 203. 


{a]| “fransiens,” the participle, 
meaning going over. Middlebury v. 
Waltham, 6 Vt. 200, 203. 


71. Middlebury v. Waltham, supra. 
72. Middlebury v. Waltham, supra. 


“Transient” as opposite of “resi- 
dent” see Resident § 5. 


73. Waukon y. Fisk, 100 N.W. 475, 
124 Iowa 464, 468 [quot Loque v. Bap- 
tist-Golding Motor Co., 102 So. 91, 92, 
157 La. 124; Burns v. Napier, (Tex. 
Civ.App.) 19 S.W.(2d) 578, 581]. 


74 City of Waukon v. Fisk, 100 
N.W. 475, 124 Towa 464, 468 [quot 
Loque v. Baptist-Golding Motor Co., 

erat eats 


*By CHARLES REZNIKOFF (Transient—Transportation inclusive). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


“ Borough vy. Brown, 11 


[§ 2] B. As Noun. 
fined as one who, or that which, 
passing, or not permanent.7® 


business or pleasure.77 


“Transient” has been distinguished from “citi- 
zen, 78 “Gnhabitant,”?® “inhabitant with domicile,”®° 


“resident, Pet. and “subject. 82 


[§ 3] C. As Adjective—1. In General. 
eral, the word means passing;®* passing away;®4 
not stationary.%® 
“transient” means passing across, as from one thing 
or person to another;*? and in another sense, pass- 
ing with time;§® not lasting ;*®° not permanent;°° 


passing over;85 


of short duration; 3° temporary.°®? 


; As applied to vending of merchandise, “transient” 
is of the same signification as “itinerant.” 


Synonyms. 
tary,”®* “transitory.’’®7 


102 So. 91, 92, 157 La. 124; Burns v. 
a 19 S.W.(2d) 


75. Loque v. Baptist-Golding Mo- 
tor Co., 102 So. 91, 92, 157 La. 124. 


76. Century D. [quot Com. v. 
Townley, 7 Pa.Dist. 413, 416, 22 Pa. 
Co. 11]; Burns v. Napier, (Tex. Civ. 
App.) 19 S.W.(2d) 578, 581 [quot Cyc]. 


77. Stadtmuller v. Miller, 11 F. 
(2d) 732, 739. 

78. Stadtmuller v. Miller, 11 F. 
(2d) 732, 739. 

“Citizen” see Citizens § 1. 

79. Stadtmuller v. Miller, 


117 BR; 
See Inhabitant § 2. 
La AR, 


(2d) 732, 739. 


80. Stadtmuller v. Miller, 
(2d) 7382, 739. 


Acquisition of domicile see Domi- 
cile §§ 9-23. 


$1. See Resident § 5. 


82. Stadtmuller vy. Miller, 11 F. 
(2d) 732, 739. 

“Subject” § 3. 

83. Webster D. [quot Stroudsburg 
Pa.Co. .272, 
277]; Rex v. Dominion General Job- 
bers, Ltd., (Man.) [1925] 3 Dom.L.R. 
5102574. 

[a] Primary meaning.—Rex v. 
Dominion General Jobbers, Ltd., 
(Man.) [1925] 3 Dom.L.R. 570, 571. 


“Pass” § 2. 


84. Webster D. [quot Twining v. 
Elgin, 38 Ill.App. 356, 360]; Burns v. 
Napier, (Tex.Civ.App.) 19 S.W.(2d) 
578, 581 [quot Cyc]. 


85. Webster D. [quot Stroudsburg 
Borough y. Brown, 11 Pa.Co. 272, 
277]. 


86. Webster D. [quot Twining v. 
Elgin, 38 Ill.App. 356, 360]; Burns v. 


Napier, (Tex.Civ. App. ) 19 S.W.(2a) 
578, 581 [quot Cyc]; eo v. 
Waltham, 6 Vt. 200, 


87. Century D. [quot Com. 
Townley, 7 Pa.Dist. 413, 416, 22 Pa. 
Con. Ad leh Logue, “Vv. Baptist- “Golding 
Motor Co., 102 So. 91, 92, 157 La. 124; 
Burns v. Napier, (Tex. ‘Civ. App.) 19 
S.W.(2d) 578, 581 [quot Cyc]. 


8g. Century D. [quot Com. v. Town- 
ley, 7 Pa.Dist. 413, 416, 22 Pa.Co. 11]; 
Loque v. Baptist- -Golding Motor Co., 
102 So. 91, 92, 157 La. 124; Burns v. 
Napier, (Tex.Civ.App.) 19 S.W.(2d) 
578, 581 [quot Cyc]. 


A “transient” has been de- 


A “transient” is one 
who is temporarily within a jurisdiction by reason of 


“Pleeting,”®* “fugitive,”®> “momen- 


TRANSIENT—TRANSIENTLY 


is temporary,"® 
strued.°§ 


[§ 4] 2. Phrases. 
a number of phrases which have been judicially con- 
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“Transient” has been used in 


Transient trader is usually a trader®® who stops 


a short time on his way through a place and does 


trade there. 


Transient dealer or trader, in the ordinary mean- 


ing of the term, is one who goes from place to place 


In gen- 


In one sense, 
ing about.? 


dising,’”’® 


89. Century D. [quot Com. 
Townley, 7 Pa.Dist. 413, 416, 22 Pa. 
Co. 11]; Webster D. [quot Twining 
v. Elgin, 88 Tll.App. 356, 360; Com. v. 
Townley, 7 Pa.Dist. 413, 416, 22 Pa.Co. 
11; Stroudsburg Borough vy. Brown, 
11 Pa.Co. 272, 277]; Loque v. Baptist- 
Golding Motor Co., 102 So. 91, 92, 157 
La. 124; Burns v. Napier, (Tex.Civ. 
App.) 19 S.W.(2d) 578, 581 [quot Cyc]. 


90. Century D. [quot Com. v. 
Townley, 7 Pa.Dist. 413, 416, 22 Pa. Ce: 
11]; Webster D. [qa uot Com. 
Townley, 7 Pa.Dist. 413, 416, 22 Pa. 
Co. Jit; Stroudsburg Borough Vv. 
Brown, oui Pa.Co. 272, 277]; Loque v. 
Baptist-Golding Motor Co., 102 So. 91, 
92, bbT hay 424; Burns .y. Napier 
(Tex.Civ-App.) 19 S.W.(2d) 578, 581 
[quot Cyc]. 


In contradistinction see Permanent 
§ 1 text and note 13. 


91. Century D. [quot Com 
Townley, 7 Pa.Dist. 413, 416, 23 Pa. 
Co. 11]; Webster D. [quot ‘Com. v. 
Townley, TAPS ts 413, 416, 22. Pa. 


Coss cE Stroudsburg Borough  v. 
Brown, 11 Pa.Co. 272, 277]; Loque v. 
Baptist-Golding Motor Co., 102 So. 


91, 92, 157 La. 124; Burns v. Napier, 
(Tex. Civ.App.) 19 S.W.(2d) 578, 581 
[quot Cyc]. 


92. Century D. [quot Com. 
Townley, 7 Pa.Dist. 413, 416, 22 Pa. 
Co..11]; Burns v. Napier, (Tex.Civ. 
App.) 19 S.W.(2d) 578, 581. [quot 
Cyc]; Rex v. Dominion General Job- 
bers, a (Man.) [1925] 3 Dom.L.R. 
570, 571 

[a] Brliiary meaning.—Rex  v. 
Dominion General Jobbers, Ltd., 
(Man.) [1925] 3 Dom.L.R. 570, 571. 


‘“Pemporary” 62 C.J. p 310. 

93. Twining v. Higin, 38 Ill.App. 
356, 360. 

“Ttinerant” 33 C.J. p 831. 


94. Webster D. [quot Loque v. 
Baptist-Golding Motor Co., 102 So. 
91, 92, 157 La. 124]. 


“Fleeting” 26 C.J. p 741. 


95. Webster D. [quot Loque v. 
Baptist-Golding Motor Co., 102 So. 91, 
92, 157 La.124]. 


96. Webster D. [quot Loque Vv. 
Baptist-Golding Motor Co., 102 So. 91, 
92, 157 La. 124]. 

“Momentary” 40 C.J. p 1488. 


97. Webster D. [quot Loque Vv. 
Baptist-Golding Motor Co., 102 So. 


Other phrases: 
dealer,”’* “transient foreigner,”® “transient merchan- 
“transient merchant,”? 
per,”® “transient person,”® “transient retail busi- 
ness,”1° “transient retail merchants,”4! and “tran- 
sient vendors.’’12 


TRANSIENTLY.* 


carrying goods for the purpose of selling, trading, 
or dealing in the same, as distinguished from one 
who does the same kind of business without travel- 


“Transient business,”® “transient 


“transient pau- 


Phrase: “Movables .'. . 


Veale 92;; dots. 124). 


“Transitory” post. 
98. See infra text and notes 1-12. 
99. “Trader” ante. 


1. Rex v. Dominion General Job- 
ae Be (Man:) [1925] 3 Dom.L.R. 


“Transient traders” 
and Peddlers § 5. 


2. Wausau v. Heideman, 96 N.W. 
549, 119 Wis. 244, 247. 


8. Ailentown v. Purselle, 
Dist.&Co. 345. 


4. Defined see Dealer 17 C.J. p 1157 
int and note 10. See also Licenses § 


5. Yates v. Iams, 10 Tex. 168, 170. 


[a] In Spain a “transient foreign- 
er’ is one who visits the country 
without intention of remaining. Yates 
v. Iams, 10 Tex. 168, 170 [quot Burns 
v. Napier, (Tex.Civ.App.) 19 S.W.(2d) 
578, 581]. 


“Domiciliated foreigner’ distin- 
gtiished see Foreigner 26 C.J. p 890 
note 95 [a]. 

6 Allentown v. Purselle, 9 Pa.Dist. 
&Co, 345. 


7. Defined see Merchant § 9. - 


“Permanent merchant” distin- 
guished see Merchant § 9. 


“Transient merchants” see Hawk- 
ers and Peddlers § 5. See also Li- 
censes § 80 


8. Defined see Paupers § 6 notes 
41 [a], [ec]. 

9. Burns v. Napier, (Tex.Civ.App.) 
19 S.W.(2d) 578, 580; Loos v. Swaim, 
(Tex.Civ. App.) 16 S.w.(2d) 350,) 352, 
354. See also Paupers § 144 notes 52 
fal, [el]. 

[a] In statute relative to venue, 
“one who is found within the state 
but who has no fixed place of resi- 
dence therein.” Fagg v. Benners, 
(Tex.Civ.App.) 47 SW. (2d) 872, 873. 
See generally Venue [40 Cyc 1]. 


Service on see Process § 113. 


10. Stroudsburg Borough v. Brown, 
11 Pa.Co. 272, 277. 

11. Stroudsburg Borough v. Brown, 
supra. 

12. See Hawkers and Peddlers § 5. 
See also Licenses § 80. 


13. See Transient ante. 


see Hawkers 
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when they are only transiently or accidentally in 
the house, store, or shop.’’*4 


TRANSIT.*® [§ 1] A. As Noun'*—1. In General. 
In common speech, “transit” is the act or process of 
causing to pass from one place to another.1? The his- 
tory and derivation of the word denote the course of 
change of position from one locality or place to an- 
other.18 After the place of stoppage has been at- 
tained, there is no longer any “transit.”?° 


Applied to merchandise, the natural meaning of 
“transit” is that it shall be in the course of move- 
ment by some kind of carriage from one place to 
another.2® According to its etymology, the word 
signifies in relation to merchandise a carrying across 
or progress over a portion of the earth.*+ However, 
the delays commonly incident to a movement of mer- 
chandise across the continent would not ordinarily 
be thought of as suspending “transit.”?? 


[§ 2] 2. Secondary Meaning. There has grown up 
in connection with the carriage of animals and mer- 
chandise of sundry kinds for long distances over 
railroads a secondary meaning of the word “trans- 
it.”22 For the benefit of owners of goods in the 
course of movement between widely separated lo- 
calities the railroads have established what are 
termed “transit privileges,” that is, the privilege of 
unloading goods and applying to them some process 
for their preparation for ultimate market and reload- 


TRANSIENTLY—TRANSITORY 


ing and earriage on to their destination as a single 
shipment, at a through rate and with or without 
a comparatively small additional charge.** In the 
abbreviation which language sometimes undergoes 
in use, the word “transit” has aéquired the meaning 
of this privilege of stopping goods in course of car- 
riage, almost the reverse of its primary significance.?° 


[§ 3] 3. Phrases: “Transit” has been used in a 
number of phrases which have received judicial con- 
struction.?® “Actually in transit,”*7 “at and in trans- 
it,’28 “beginning of transit,”?® “damaged in trans- 
it,”8° “in transit,”?! “milling in transit,”°? “while in 
transit,”23 “privilege of transit,”’*4 and “rapid 
transit.”35 


[§ 4] B. Used as Adjective. 
sometimes adjectively.?® 


The word is used 


“Transit ear,”’3? “Transit Commission- 
9940 


Phrases: 
er,’38 “transit point,’’°® and “transit privileges. 


TRANSIT IN REM JUDICATAM.*1 


TRANSITIVE COVENANT. A covenant the duty 
of performing which passes over to the representa- 
tives of the covenantor.*? 


TRANSITORY. Shifting;4** temporary;** tran- 
sient.4° Phrases: “Transitory action,”’*® “transi- 
tory appliance,”*? “transitory frenzy,’’*® and “transi- 
tory seizin.’”’4? 


14. Loque v. Baptist-Golding Mo- 
tor Co., 102 So. 91, 92, 157 La. 124. 


15. See Transitory post. 


16. Transit: 
eect on of see Public Lands §§ 


Property in see Taxation §§ 225, 642. 


Stoppage in to test market see Car- 
riers § 797. 
In transitu: 

Generally see In § 7 p 359 text and 
note 93. 

“Stoppage in transitu” see Carriers §§ 
320-322; Sales §§ 889-904. 


17. Underwood vy. Globe Indemnity 
Co., 216 N.Y.S. 109, 111, 217 App.Div. 
63. 


18. Koshland v. Columbia Ins. Co., 
130 N.E. 41, 48, 237 Mass. 467. 


19. Underwood v. Globe Indemnity 
te 216 N.Y.S. 109, 112, 217 App.Div. 
oO. 


Delay as not suspending transit see 
infra text and note 22. 


20. Koshland v. Columbia Ins. Co., 
130 N.E. 41, 48, 237 Mass. 467. 


21. Koshland v. Columbia Ins. 
Co., supra. 

[a] “Transportation” equivalent. 
—Koshland v. Columbia Ins. Co., 130 
N.E. 41, 48, 2837 Mass. 467. ‘‘Trans- 
portation’, post. 


22. Koshland v. Columbia Ins. Co., 
130 N.H. 41, 43, 237 Mass. 467. 


23. Koshland v. Columbia Ins, Co., 
130 N.E. 41, 48, 237 Mass. 467. 


24. Koshland v. Columbia Ins. Co., 
supra. 


25. Koshland v. Columbia Ins. Co., 
supra [cit Board of Trade of Chicago 
v. Ann Arbor Railroad Co., 39 Int. 
Com. Commn. 643, 651 (‘transit 
point’); In re Transportation of 
Wool Hides & Pelts, 23 Int.Com. 


Commn. 151, 169-177 (“where the 
word ‘transit’ alone is used to de- 
scribe this stop-over privilege for the 
purpose of assorting and grading 
wool’’) J. 


26. See infra text and notes 27-35. 


27. Koshland vy. Columbia Ins. Co., 
130 N.E. 41, 48, 44, 237 Mass. 467. 


[a] “Significant word in this 
phrase is ‘actually’ [which] 
accentuates and conveys added force 
to the natural signification of ‘trans- 
it.’ It directs thought to the very 
essence of the word. Its effect is to 
exclude that which constructively 
might come within an elastic concep- 
tion of ‘transit’ and to confine its pur- 
port to that which in truth is a real 
movement of the property ... in 
physical portage from point to point.” 
Koshland v. Columbia Ins. Co., 130 N. 
BH. 41, 44, 45, 237 Mass. 467. “Actual- 
Fy ES Cr din PULLSGe 


28. Koshland v. Columbia Ins. Co., 
130 N.E. 41, 48, 237 Mass. 467. 

29. See Beginning 7 C.J. p 1030 
note 34 [c]. 

30. Green v. American R. Express 
Co., (Mo.App.) 34 S.W.(2d) 1039, 1048. 


Reet See In § 8 p 362 text and note 


32. See Carriers §§ 43, 796. 

83. Koshland v. Columbia Ins. Co., 
130 N.E. 41, 48, 45, 237 Mass. 467. 

34 See Privilege § 2 note 93. 

35. Defined see Rapid 52 C.J. p 
1138 text and note 3. : 

36. See infra this section. 

87. Stock v. Towle, 54 A. 918, 97 


Me. 408, 412. 

[a] In flour trade, “the phrase 
wake had a well-defined and uni- 
form meaning . . . in this instance 
it meant a car already loaded, and on 
its way [from vendor to vendee].” 


ee v. Towle, 54 A. 918, 919, 97 Me. 


“Car” 9 C.J. p 1283. 


38. See Municipal Corporations § 
ipods 
ae See supra § 2 text and note 
40. See supra § 2. 
_ 41. A maxim meaning “It passes 
into a matter adjudged.” Peloubet 
Leg. Max. ; 
[a] Applied in: Blythe v. Cording- 


ly, 80 P. 495, 497, 20 Colo.App. 508; 
Fairchild v. Holly, 10 Conn. 474, 479; 
Morgan v. Chester, 4 Conn. 387, 389; 
Steers v. Shaw, 21 A. 940, 53 N.J.Law 
358, 359; Fox v. Prickett, 34 N.J.Law 
13, 16; Robertson v. Smith, 18 Johns. 
(N.Y.) 459, 480, 9 Am.D. 227; Bunker 
v. Bunker, 52 S.E. 237, 140 N.C. 18, 22; 
Rudolph y. Sturgis, 17 Montg.Co. 
(Pa.) 18, 14; Moore v. Tate, 22 Gratt. 
(63 Va.) 351, 357; Kendall v. Hamil- 
ton, 4 App.Cas. 504, 526; M. Brennan, 
ete., Mfg. Co. v. Thompson, 33 Ont.L. 
465, 469, 8 Ont.W.N. 206; Victoria 
Mut. F. Ins. Co. v. Bethune, 1 Ont.A. 
398, 407; Abell v. Church, 26 U.C.C.P. 
(Ont.) 388, 351; Edinburgh L. Assur. 


oe v.f Clark, :20 sU.C:CP6Ont:) ane 
42. Black L. D. 
43. See Shift § 6 text and note 43. 
4A, 


See Temporary 62 C.J. p 310 
text and note 77. 


neal See Transient § 3 text and note 


46. Defined see Actions § 23; Venue 
[40 Cye 35, 108]. See also Courts §§ 
37-46; Federal Courts § 27. 


47. Garner v. Kansas City Bridge 
Co., (Mo.) 194 S.W. 82, 86. 


48. See Homicide § 16 note 84 [bl]. 
49. See Dower §§ 29, 30. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


TRANSIT TERRA CUM ONERE.*° 


TRANSLATE.*: To give the sense or equivalent 
of, as a word, an expression, or an entire work, in 
another language or dialect;°? hence, to explain by 


clearer terms, or to express in a different form or 
style of language.®? 


TRANSLATION.®* A written translation is what 
represents in another tongue the substance of a state- 
ment as that substance reaches the understanding 
of men of average intelligence, reading it in, and 
familiar with, the original language.*® 


Translation in same language. Generally speak- 
ing, however, a translation need not consist of trans- 
ferring thoughts from one language into another ;5* 
it may apply to the expression of the same thoughts 
in other words of the same language.57 


Other words distinguished. “Translation” has been 


distinguished from “ecopy,”®® “imitation,’”®® and 
“adaptation.” ®° 
TRANSMISSIBLE OBLIGATION.*1 
TRANSMISSION. [§ 1] A. As Noun.*? Act of 


50. A maxim meaning “Land pass- 
es subject to any burden affecting it.” 


J mittee post; 
Black L. D. [cit Coke Litt. p 23la; 


TRANSIT TERRA CUM ONERE—TRANSMIT 


62. See also Transmit post; Trans- 
Transmitter post. 


[638 C.J.] 795 
transmitting, or state of being transmitted.®? “Send- 
ing” has been held to be synonymous.®+4 


In civil law, the right which heirs or legatees may 
have of passing to their successors the inheritance 
or legacy to. which they were entitled, if they hap- 
pen to die without having exercised their rights.*® 


Phrases: “Hrroneous transmission,’’®® “put in the 
course of transmission,”®’ “transmission of a docu- 
ment,”’®® and “transmission without delay.’’*®® 


[§ 2] B. Used as Adjective. 
be employed adjectively.7° 


Phrases: “Transmission company,”7! and “trans- 
mission lines.’’7? 


TRANSMIT.*? [§ 1] A. In General. “Trans- 
mit,” it has been said, may well have a different mean- 
ing in different statutes and in different contracts.74 
The word is used in two senses:7® The first, to send 
from one person or place to another;7® to send from 
one person to another;’? and hence to convey,’® or 
to transfer,*® and also to communicate,®® or to im- 


“Transmission” may 


nee City Waterworks, 122 P. 222, 223, 
31 Okl. 505; Hine v. Wadlington, 109 


Broom Leg. Max. 495, 706]. 


[a] Applied in: Mygatt v. Coe, 26 
N.E. 611, 124 N.Y. 212, 222, 11 L.R.A. 
646; Taylor v. Dodd, 2 Thomps.&C. 
CN.Y.) 88, 94 [aff 58 N.Y. 335]. 


51. See also Translation post. 


52. Rasmussen v. Baker, 50 P. 819, 
% Wyo. 117, -140,°388 L.R:A. 773° Feit 
Standard D.]. 

53. Rasmussen y. Baker, supra, 

54. See also Translate ante. 

Translation: 


As infringement see Copyright and 
Literary Property § 301. 

By interpreter see Courts § 204; 
Criminal Law §§ 2054, 2119; Wit- 
nesses [40 Cyc 2413]. 

Copyrightable see Copyright and Lit- 
erary Property § 127. 

Depositions § 225; Extradition § 95. 

In indictment see Forgery § 85. 

In ulsading see Libel and Slander § 
336. 


Of document see Evidence § 1030. 


Of foreign law see Evidence § 635 
note 67 [c]. 


Of statute see Statutes § 568. 


55. Com. v. Di Silvestro, 
Super. 537, 541. 


[a] In statute relative to copy- 
right, as applied to a French play, 
“what is required [by ‘“translation’’] 
is, that the English people should 
have the opportunity of knowing the 
French work as accurately as it is 
possible to know a French work by 
the medium of a version in English.” 
Wood v. Chart, L.R. 10 Eq. 193, 205. 


56. Rasmussen v. Baker, 50 P. 819, 
7 Wyo. 117, 141, 38 L.R.A, 773. 


57. Rasmussen v. Baker, supra. 


58. See Copy 13 C.J. p 934 note 96 
[b]. 

59. 
205. 
“Tmitation” 31 C.J. p 245. 


60. Wood v. Chart, L.R. 10 Eq. 193, 
205. 


61. 


31> Pa. 


Wood v. Chart, L.R. 10 Eq. 198, 


See Modern Civil Law § 103. 


Transmission of: 
Bill see Statutes § 87. 
Depositions §§ 292-299. 
Electricity 20 C.J. p 303. 


Intelligence and news see Telegraphs 
and Telephones 62 C.J. p 1. 


Money see Telegraphs and Telephones 
§§ 324-327. 


Orders by fellow servant see Master 
and Servant § 748. 


Property: 
Bastards §§ 41-55. 
Deeds 18 C.J. p 135. 
oa heels and Distribution 18 C.J. p 


Gifts. 23.°C.J. p: 617. 

Homesteads § 556. 

Landlord and Tenant § 6. 

Wills [40 Cye 951]. 

Record, transcript, or abstract of, 
on: 

Appeal see Appeal and Error §8§ 
2189-2219; Criminal Law §§ 3439- 
3443. 

Change of venue see Criminal Law 
§§ 331-334; Venue [40 Cyc 174]. 


63. Webster New Int. D. 

64. See Send § 2. 

65. Black L. D. [cit Domat, liv. 3, 
t. 1, s. 10; 4 Toullier No. 186; Dis. 
50, 17, 54; Code 6, 51]. 


66. See Erroneous 21 
text and note 89. 


67. See Send § 3. 
68. See Send § 2 note 87 [a]. 


69. State v. Skagit River Tele- 
phone & Telegraph Co., 147 P. 885, 891, 
85 Wash. 29. 


[a] “Continuous transmission” in 
the case of telephonic traffic. State 
v. Skagit River Telephone & _Tele- 
graph Co., 147 P. 885, 891, 85 Wash. 
29. 


70. See cases infra this section. 
71. Hine v. Wadlington, 109 P. 301, 
26 Okl. 389, 390. 


[a] Constitutional definition.— 
Const. art 9 § 18 [quot Shawnee Gas 
& Electric Co. v. State ex rel. Shaw- 


C.J. p 822 


P. 301, 26 Okl. 389]. 


72. Iowa Ry. & Light Corporation 
v. Lindsey, 231 N.W. 461, 464, 211 
Iowa 544. : 


[a] Includes “not only poles, but 
the wires, guy wires, towers, cables, 
conduits, and other fixtures and ap- 
pliances. necessary for conducting 
electric current,’ as used in statute 
relative to franchise for erection of 
“transmission lines.’ Iowa Ry. & 
Light Corporation v. Lindsey, 231 N. 
W. 461, 464, 211 Iowa 544. 


73 See Transmission ante; Trans- 
mittee post; Transmitter post. 


74 Mackinnon vy. Clark, [1898] 2 
QiBe ol, 256 


75. See infra text and notes 76-82. 


76. Garland v. Harrison, 8 Leigh 
(35 Va.) 368, 382 [cit Johnson D.; 
Webster D.] (per Brockenbrough, J.). 


[a] “Principal meaning.’’—Gar- 
land v. Harrison, 8 Leigh (35 Va.) 368, 
382 (per Brockenbrough, J.) 


77. Parker v. Western Union Tel. 
Co., 87 Mo.App. 553, 559 [cit Century 
D.; Webster D.; Worcester D.]; Dud- 
ley v. Western Union Tel. Co., 54 Mo. 
App. 391, 398 [cit Webster D.]; Kir- 
by v. Western Union Tel. Co., 58 S.E. 
10, 11, 77 S.C. 404, 122 Am.S.R. 580. 


[a] “Ordinary meaning of the 
word, the sense in which it is most 
commonly used.’’ Parker v. Western 
Union Tel. Co., 87 Mo.App. 5538, 559. 


[b] “Primary definition.”—Dudley 
v. Western Union Tel. Co., 54 Mo.App. 
39, (398: 


78. Garland v. Harrison, 8 Leigh 
(35 Va.) 368, 394 (per Tucker, P.). 


“Convey” 13 C.J. p 893. 


79. Garland v. Harrison, 8 Leigh 
(35 Va.) 368, 394 (per Tucker, P.). 


“Pransfer” ante. 


80. Parker v. Western Union Tel. 
Co., 87 Mo.App. 558, 559 [cit Century 
D.; Webster D.; Worcester D.]; Kir- 
by v. Western Union Tel. Co., 58 S.E. 
10, 11, 77 S.C. 404, 122 Am.S.R. 580. 


[al “Ordinary meaning of the 
word, the sense in which it is most 
commonly used.” Parker v. Western 
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part.®! The second, to suffer to pass through.** 
The person who transmits a thing is the “terminus 
a quo” the thing proceeds or is sent, or he may be 
merely the conduit through which the thing passes.** 
In the ordinary acceptation of the word, a telephone 
company does not “transmit” a message by merely 
furnishing its patrons facilities for carrying on a 
conversation at long distance.** 


Personal transmission. “Transmit” is not limited 
to personal transmission, that is, personal or manual 
delivery by the transmitter,®> but will include any 
reliable means of delivery selected, as distinguished 
_ from individually bearing whatever is to be trans- 

mitted.*® 


[§ 2] B. Other Words Compared. “Transmit” has 
been compared with “deliver,”’? has been held to in- 
clude “delivery,’’®® and to be synonymous with “re- 
mit”®® and “send.”°° “Transmit” has been distin- 
guished from “lodge.’’?? 


[§ 3] C. Phrases: “Transmit and _ deliver,’’®? 
“transmit for collection,”®? “transmit over its 
wires,”®* “transmit such return,”®® “transmit that 
share, respectively, to their children . . . free 
from all incumbrances and debts,’’®® “transmit the 
same promptly,”®? “transmit to the returning offi- 


Union Tel. Co., 87 Mo.App. 5538, 559. 
“Communicate” 12 C.J. p 211. 


81. Garland v. Harrison, 8 Leigh 
(35 Va.) 368, 394 (per Tucker, P.). 


82. Garland v. Harrison, 8 Leigh 
(35 Va.) 368, 382 [cit Webster D.] 
(per Brockenbrough, J.). 


83. Garland v. Harrison, 


90. 


supra 91. 


TRANSMIT—TRANSPORT 


Mackinnon v. Clark, [1898] 2 


cer,”°8 “transmit . . . with impartiality and in 
good faith,”®® and “upon the usual terms, trans- 
mit”; also “in receiving, transmitting, or deliver- 
ing messages,”? and “was transmitted to”;* and also 
“transmitting ancestor,”* “transmitting an inherit- 
ance,”® “transmitting estates,’* “transmitting from - 
himself,”? and “transmitting inheritance.”® 


TRANSMITTEE.® Phrase: ‘“Transmittee of the 
business.”!° : 
TRANSMITTER.'! Of a telephone, the mouth 


piece, into which words are spoken, with the dia- 
phragm, etc., immediately connected with it.*? 


TRANSMUTATION. Sometimes defined as the 
change of one species into another;'* the change 
from one nature, form, or substance into another.** 


In reference to a sale, an instruction that it is 
“the transmutation of personal property from one 
person to another for a price,” using “transmutation” 
as “change” or “exchange,” taking all the instrue- 
tions together, was not misleading.?® 


TRANSPORT.?* [§ 1] A. Derivation. “Trans- 
port” is from the Latin word “transportare,”** com- 
pounded from the words “trans,” meaning over or 
beyond, and “portare,” to carry.1® 


89. Mackinnon v. Clark, [1898] 2);550, 552. 
Q.B. 251, 255 (as used in statute rela- 7 
tive to election expenses). = 
54 C.J. p 107 text and notes 53-55. 3. 


Mackinnon vy. Clark, [1898] 2 

Q.B. 251, 255 (as used in statute rela- 

tad to election expenses). 
is 


See supra § 1 note 83 [a] (3). 


Garland v. Harrison, 8 Leigh 
(35. Va.) 268, 395. 


[a] “Inheriting” as converse or 
counterpart.—‘‘That single word [“‘in- 
heriting”] conveys the complex idea 
of taking by descent from others; 


See Remit 


See Send 


(per Brockenbrough, J.). 


[a] In connection with inherit- 
ance, (1) “transmit” is used in two 
senses, namely, it implies the trans- 
mission of an estate by descent, ei- 
ther from a person or through him. 
Garland v. Harrison, 8 Leigh (35 Va.) 
368, 394 (per Tucker, P.). (2) So 
used by lawyers. Garland v. Harri- 
son, supra (per Tucker, P.). (3) 
“Nothing is more familiar than to 
speak of a person transmitting from 
himself.’ Garland v. Harrison, 8 
Leigh, supra (per Tucker, P.). 


84 Southern Telephone Co. v. 
King, 146 S.W. 489, 491, 103 Ark. 160, 
39 L.R.A.N.S. 402. 


85. Davies v. New Castle & L. Ry. 
Coz, 73 N:B, 213, 20'6)°71 ‘OhioSt.) 326. 


86. Davies v. New Castle & L. Ry. 


Co., supra. See Depositions § 292 
note 67 [b]. 
[a] Dlustrations.—(1) A letter de- 


posited in a post-office is in every rea- 
sonable sense “transmitted’’ whether 
the person addressed resides in the 
same place or at a different one. 
Stanton v. Kline, 11 N.Y. 196, 199. 
(2) A brief deposited in a mail or ex- 
press office is “transmitted” within 
the meaning of a court rule, although 
not actually delivered until the next 
day. Loveland v. Perriton, 207 N.W. 
100, 101, 49 S.D. 287. (38) The duty ‘“‘to 
transmit” an order is discharged 
“when the order is duly mailed in 
an envelope stamped and addressed to 
the proper party.’ Clark v. Cole 
County, 197 S.W. 905, 907, 272 Mo. 135. 


87. See Deliver 18 C.J. p 477 note 
15 [a]. 


88. See Telegraphs and Telephones 
§ 130 text and note 30. ° 


Q.B. 251, 255 (as used in statute rela- 
tive to election expenses). 


“Lodge” 38 C.J. p 136. 


92. Askew v. Western Union Tele- 
ates Co., 934S He 4138; C14, LAINE! 


93. First Nat. Bank v. Federal Re- 
serve Bank of Kansas City, Mo., 6 
F.(2d) 339, 348. 


94. See Telegraphs and Telephones 
§ 180 note 29 [a]. 


95. Mackinnon y. Clark, [1898] 2 
Q.B! (251, 258. 


$6 Shannon vy. Bonham, 60 N.E. 
951, 952, 953, 27 Ind.App. 369. 


97. Dudley v. Western Union Tel. 
Co., 54 Mo.App. 391, 398. 


98 Mackinnon vy. Clark, [1898] 2 
Q.B. 251, 254, 255. 


99. See Telegraphs and Telephones 
§ 130 note 32 [a]. 


1. ee Telegraphs and Telephones 
132. 


2. Southern Telephone Co. v. King, 
146 S.W. 489, 490, 103 Ark. 160, 39 L. 
R.A.N.S. 402. 


3. Clark v. Cole County, 197 S.W. 
905, 906,. 272 Mo. 185. 


[a] “Was deposited with” distin- 
guished.—Clark v. Cole County, 197 
S.W. 905, 907, 272 Mo. 135. “Deposit” 
18 C.J. p 559. 


4 Chastain v. Larny, 272 P. 471, 
474, 184 Okl. 127. 


5. Garland v. Harrison, 
(35 Va.) 368, 382. 


6. Berry v. Powell, 105 S.W. 345, 
347, 348, 47 Tex.Civ.App. 599; Ford v. 
Boone, 75 S.W. 358, 32 Tex.Civ.App. 
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whereas the two words ‘transmitting 
inheritance,’ united, are required for 
the expression of the opposite idea of 
transmitting by descent to others; 
there being no single word in the lan- 
guage to convey that meaning.” Gar- 
land v. Harrison, 8 Leigh (35 Va.) 


268, 395 (per. Tucker, P.). ‘Inherit’ 
31. C.J. p 1198. : 
9. See Transmit ante; Transmit- 


ter post. 


10. Shaw v. United Felt Hats, 39 
Austr.C.L.R. 533, 536. 


ll. See Transmit ante; 
tee ante, 


“Microphone transmitter” see Mi- 
erophone 40 C.J. p 656 note 87 [a]. 


12. State v. Halliday, 56 N.E. 118, 
61 OhioSt. 352, 376, 49 L.R.A. 427. 


13. State v. Smith, 32 P. 927, 51 
Kan... 220, 123. 


14 State v. Smith, supra. 


Transmit- 


15. State v. Smith, supra. 
“Change” 11 C.J. p 287 text and 
notes 62—65. 


“Exchange” 23 C.J. p 181. 
16. See also Transportation post. 


17. Hammell vy. State, 152 N.E. 161, 
168, 198 Ind. 45. 


18. Walker Bros. v. Southern R. 
Co., 49 S.E. 84, 137 N.C. 168, 169 [quot 
Alexandre v. Atlantic Coast Line R.. 
Co., 56 S.E. 697, 698, 144 N.C. 93]. 
See Chicago, ete., R. Co. v. Petroleum 
Refining Co., 39 F.(2a) 629, 630 
(“ ‘transport’ comes from the Latin 
‘transporto,’ made up of ‘trans,’ mean- 
ing ‘over,’ and ‘porto,’ meaning ‘to 
earry’’’); Newton Creek Towing Co. 
v. Law, 199 N.Y.S. 866, 868, 205 App. 
Div. 209 (‘‘the derivation of the Eng- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


on oe r 


TRANSPORT 


[§ 2] B. AsNoun. Vehement emotion; ecstasy.!® 


Transport of passion. “Transport,” so used, mere- 


ly means to carry beyond—beyond the realm of rea- 
son.?° 


Another phrase: “Sudden transport of passion.”21 


[§ 3] C. As Verb—1. In General. “Transport” 
has been defined as meaning to carry;?? to carry 
across, beyond;?* to carry across, through;?4 to 
carry over or across;?* to convey;?® to convey over, 
across;”" to remove;*® to transfer;?® also to carry, 
bear, or convey from one place or country to an- 
other ;*° to carry from one place to another;* to 
carry or bear from one place to another;?? to ear- 
ry or convey from one place or station to another ;33 
to carry or convey from one place to another;** to 
carry or convey from one point to another;?® to 
convey from one point to another without reference 
to the distance between the points;** to remove from 
one place to another.*? In common language, “trans- 
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port” embraces the conveyance from one place, lo- 
cality, or country to another.2 The word, it has 
been held, does not include the changing, moving, 
or transferring of any item of personalty on a par- 
ticular described area or tract of land by one in 
possession.*® As used in statutes relating to intoxi- 
cating liquors*® or game,‘! “transport” has been de- 
fined elsewhere. 


More formal than carrying in one’s pocket. 
“Transport,” in its usual signification to the average 
mind, means something more formal than carrying 
about in one’s pocket ;*? it means to transport goods 
or troops or packages by a common carrier, or through 
an established agency, or that which, if a person 
were not bringing it himself, would have to be 
shipped or transported through some recognized 
agency for that kind of business.4? 


Implying transfer of possession. “Transport” nec- 
essarily carries with it the implication of a transfer 
of possession to some other person or entity.44 How- 


lish word ‘transport’ is in the Latin 
tongue; ‘trans’ signifying ‘over,’ and 
‘portare’ . ‘to carry’ ”); Colum- 
bia Conduit Co. vy. Com., 90 Pa. 307, 
309 (“to look into the origin of the 
word, composed of ‘trans,’ ‘over,’ ‘from 
one place to another,’ and ‘portus,’ 
‘moving or carrying,’ and ‘portatus,’ 
‘bearing or bringing’ is going into too 
much refinement’’). 


19. Webster New Int. D. 


20. Waters v. State, 114 S.W. 628, 
631, 54 Tex.Cr. 322 [overr Clark v. 
State, 102 S.W. 1136, 1138, 51 Tex.Cr. 
519 (“transport,” as used of passion 
reducing a killing to manslaughter, 
“intensifies the passion and indicates 
- a fury of passion’’)]. 


“Sudden passion” see Homicide §&§ 
114, 115. 


21. Kannmacher v. State, 101 S.W. 
238, 242, 51°Tex.Cr. 118 [overr Waters 
v. State, 114 S.W. 628, 54 Tex.Cr. 322]. 


22. U.S. v. Sheldon, 2 Wheat. (U. 
S.) 119, 120, 4 L.Ed. 199 [quot Chi- 
cago, ete., R. Co. v. Petroleum Refin- 
ing Co., 39 F.(2d) 629, 630]. 


See dis op in Alexandre v. Atlantic 
Coast Line R. Co., 56 S.E. 697, 700, 
144 N.C. 98 (“there is no technical 
mystery in the word ‘transport’—it 
simply means to carry’’). 


[a] Ordinary acceptation.—U. S. 
v. Sheldon, 2 Wheat. (U.S.) 119, 120, 
4 L.Ed. 199. 


In statute relative to trading 
with enemy.—U. S. v. Sheldon, 2 
Wheat. (U.S.) 119, 120, 4 L.Ed. 199. 


“Carry” 10 C.J. p 1240. 


23. Universal Ene. [quot Ham- 
mell v. State, 152 N.E. 161, 163, 198 
Ind. 45]. 


24. Imperial D. [quot Hammell v. 
State, 152 N.E. 161, 163, 198 Ind. 45]. 


25. Century D. [quot Hammell v. 
State, 152 N.E. 161, 163, 198 Ind. 45]. 


26. Webster D. [quot Alexandre v. 
Atlantic Coast Line R. Co., 56 S.E. 
697, 698, 144 N.C. 93]; U.S. v. Shel- 
don, 2 Wheat. (U. S.) 119, 120, 4 L. 
Ed. 199 [quot Chicago, etc., R. Co. v. 
Petroleum Refining Co., 39 F.(2d) 629, 
630]. 

fa] Ordinary acceptation.—U. S. 
v. Sheldon, 2 Wheat. (U.S.) 119, 120, 
4 eee. F199. 


{[b] In statute relative to trading 
with enemy.—U. S. v. Sheldon, 2 
Wheat. (U. S.) 119, 120, 4 L.Ed. 199. 


“Convey” 13 C.J. p 893. 


27. Stormonth D. [quot Hammell 
pea 152 N.E. 161, 163, 198 Ind. 


28. Webster D. [quot Alexandre v. 
Atlantic Coast Line R. Co., 56 S.E. 
697, 698, 144 N.C. 93]; Walker Bros. 
v. Southern Ry. Co., 49 S.E. 84, 85, 137 
N.C. 163 [quot Alexandre v. Atlantic 
Coast Line R. Co., 56 S.E. 697, 144 N. 
C. 98]. See Newton Creek Towing 
Co. v. Law, 199 N.Y.S. 866, 868, 205 
App.Div. 209 (‘‘ ‘transport’ has been 
defined in the law by the English 
-word ‘remove’’’). But see dis op in 
Walker Bros. v. Southern R. Co., 49 
S.E. 84, 86, 137 N.C. 163 [quot- Alex- 
andre v. Atlantic Coast Line R. Co., 
56 S.E. 697, 698, 144. N.C. 93]) Cit 
[“transport’] does not mean simply 
to remove from one place, but in- 
cludes also the idea of carrying to 
another place’). 


[a] One primary signification ‘‘ac- 
cording to the lexicographers.”’ Walk- 
er Bros. v. Southern R. Co., 49 S.E. 
84, 137 N.C. 168, 165 [quot Alexandre 
v. Atlantic Coast Line R. Co., 56 S.H. 
697, 698, 144 N.C. 93]. 


{b] “Phroughout all of the deriva- 
tions from -the word transport, there 
is the same part of the definition ‘to 
remove.’’’? Columbia Conduit Co. v. 
Com.; 90 Pa. 307, 309. 


“Remove” 54 C.J. p 377. 


29. Webster D. [quot State v. Red- 
mond, 237 P. 486, 488, 73 Mont. 376 
(cit Standard D. to the same effect) ]; 
McFadden Prohibition § 282 [quot 
Berry v. State, 148 N.B. 143, 145, 196 
Ind. 258]. 


“Pransfer?’ ante. 


30. State v. Pickett, 25 S.E. 46, 47 
S.C. 101, 103. 


31. McFadden Prohibition § 282 
{quot Berry v. State, 148 N.E. 143, 
145, 196 Ind. 258]. 


32. Webster D. [quot Alexandre v. 
Atlantic Coast Line R. Co., 56 S.E. 
697, 698, 144 N.C. 93]. 


33. Webster D. [quot State v. Red- 
mond, 237 P. 486, 488, 73 Mont. 376 
(cit Standard D. to the same effect) 1]; 
‘Locke v. City of Ft. Smith, 244 S.W. 
11, 12, 155 Ark. 158; McLaughlin vy. 
State, 177 N.W. 744, 104 Neb. 392. 


[a] Dictionary meaning.—Locke 
v. City of Ft. Smith, 244 S.W. 11, 12, 
155 Ark. 158. 


{b] Usual and ordinary meaning. 


—McLaughlin v. State, 177 N.W. 744, 
104 Neb. 392. 


S34 Standard D. [quot Chicago, 
etc., R. Co. v. Petroleum Refining Co., 
39 E.(2d) 629, 630; Asher v. State, 
142 N.E. 407, 409, 194 Ind. 553; Frei- 
berger v. U. S. Fidelity & Guaranty 
Co., 255 N.Y.S. 710, 711]; Webster D. 
[quot Hammell v. State, 152 N.E. 161, 
163, 198 Ind. 45; Peo. v. Suydam, 97 
N.E. 858, 859, 204 N.Y. 419; Columbia 
Conduit Co. :v. Com., 90, Pa.307; 3091; 
Sacramento Nav. Co. v. Salz, 47 S.Ct. 
368, 369, 273 U.S. 326, 71 Ld. 663; 
Walker Bros. v. Southern R. Co., 49 
S.E. 84, 85, 137 N.C. 163 [quot Alex- 
andre v. Atlantic Coast Line R. Co., 
56 S.E. 697, 144 N.C. 93]; State v. 
Pope, 60 S.E. 234, 79 S.C. 87, 90. See 
Miller v. State, 27 S.W.(2d) 803, 115 
Tex.Cr. 388, 390 (of “transportation’”’). 


[a] Definition eriticized.—‘‘For 
ordinary purposes . . a sufficient 
definition. It is broad and general, 


however, and in the absence of quali- 
fying words may, in a given case, be 
misleading.” Miller v. State, 27 S.W. 
(2d) 803, 115 Tex.Cr. 388, 390. 


35. See State v. Wilson, 256 P. 107, 
108, 69 Utah 441. 


36. Magnolia Warehouse & Stor- 
age Co. v. Davis & Blackwell, 195 S.W. 
184, 185, 108 Tex. 422. 


[a] Ordinary signification.—Masg- 
nolia Warehouse & Storage Co. v. 
Davis & Blackwell, 195 S.W. 184, 185, 
108 Tex. 422. 


87. Webster D. [quot Columbia 
Conduit Co. v. Com., 90 Pa. 307, 309]. 


38. Benson v. State, 254 SW. 793, 
794, 95 Tex.Cr. 311. 


39. Hammell v. State, 152 N.H. 161, 
163, 198 Ind. 45. 


40. See Intoxicating Liquors § 197. 
41. See Game § 16 note 39 [a]. 


42. People v. Blood, 207 N.Y.S. 
210, 212, 124 Misc. 196. 


[a] “If, for example, a person 
goes on a journey, his trunk may 
properly be said to be transported; 
but it would be unnatural to say that 
he was transporting his penknife or 
other personal articles which he had 
in his clothes.” People v. Blood, 207 
N.Y.S. 210, 212, 213, 124 Misc. 196. 


43. People v. Blood, 207 N.Y.S. 
210, 212,124 Mise. 196. 


44, State v. Wehr, 188 P. 930, 932, 
57 Mont. 469. 
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ever, the idea of personal carriage is conveyed by 
“transport,” when the idea of acting through the 


agency of another is excluded.*® 
Applied to carrier or shipper. 


precise ;*? as to a shipper, it is inapt and incorrect. 


Phrases: 


such (intoxicating) liquors,”®° 


As applied to a 
company or agency engaged in the carrying of goods 
from one place to another, either by land or water, 
the word “transport” has a plain and definite mean- 
ing;4® as to a carrier, “transport” is plain, apt, and 


“Carry or transport any intoxicating 
liquors,”*® “transport any equipment for making 
“transport 
‘hootch,’ ‘moonshine,’ ‘corn whiskey,’ ”®! “transport 


TRANSPORT 


4,48 


“transport.” 
any 


from place to place within this state by wagon, cart 


or other vehicle, or by any other means or mode of 


carriage,”’>* “transport or convey 
toxicating liquors.” 


45. Liquor Transportation Cases, 
205 S.W. 428, 428, 140 Tenn. 582. 


46. People v. Suydam, 97 N.E. 858, 
859, 204 N.Y. 419. 


47. People v. Suydam, supra. 

48. People v. Suydam, supra. 

49. State v. Weis, 216 N.W. 863, 
864, 52 S.D. 104; State v. Burns, 195 
N.W. 445, 46 S.D. 579. 

50. Johnson v. State, 265 S.W. 588, 


590, 98 Tex.Cr. 268, 271. 


51. State v. Cardwell, 
99, 101, 312 Mo. 140. 


52. State v. Pope, 60 S.E. 234, 235, 
79 S.C. 87. 


[a] Includes “carrying on the per- 
son,” ‘certainly a means or mode of 
carriage.’ State v. Pope, 60 S.E. 234, 
235, 09) 9S.6.,68'7. 


53. State v. Drain, 
W. 269, 271. 


54.5 Chicazo, R. 1.°& Py Ry.'Co.-v. 
es Refining Co., 39 F.(2d) 629, 


279 S.W. 


(Iowa) 218 N. 


55. Chicago, etc., R. Co. v. Petrole- 
um Refining Co., supra. See Carry 10 
C.J. p 1240 text and note 6; Convey 
13 C.J. p 893 text and notes 338, 40, 


56. “Pull” 51 C.J. p 90. 
57. “Draw” 19 C.J. p 762. 
58. Chicago, etc., R..Co. v. Petrole- 


um Refining Co., 89 F.(2d) 629, 630. 


“Just wherein, then, does the dis- 
tinction between these two species 
of movement lie? In the one case the 
movement is effected by the article 
being on or in something else which 
is moved. It is moved simply by go- 
ing along with that something else. 
No force is applied to it to make it 
move. In the other case the move- 
ment is effected by force being ap- 
plied to the article.’ Chicago, ete., 
R. Co. v. Petroleum Refining Co., su- 
pro. 


[a] Tllustrations. “A mother 
may move her child by taking it up 
in her arms and placing it on her 
back, and she moves it by moving 
herself. The child is not moved by 
any force being applied to iit., Force 
is applied to it in taking it up in her 
arms or placing it on her back, but 
then the application of force to it 
ceases. In such case the child is car- 
ried, conveyed, or transported. It is 
not pulled or drawn. Or she may 
move it by taking it by the hand or 
arm and pulling or drawing it along. 
The movement here is brought about 
by force applied to the child and 


any in- | alia, defined as 


ceases upon its being withdrawn. In 
such a case the child is not carried, 
conveyed, or transported. Or, again, 
one may own a mule and a cart. He 
may hitch the one to the other and 
mount the mule and then start the 
mule moving. In such case the mule 
is carrying, conveying, or transport- 
ing the owner. It is not pulling or 
drawing him, but it is pulling or 
drawing the cart. It cannot be said 
that the mule is either carrying, con- 
veying, or transporting the cart. 
ero ts locomotive in a train does 
not bear ‘the cars which it moves. It 
pulls or draws or pushes or shoves 
them. A car in which goods are load- 
ed bears those goods. It carries, con- 
veys, or transports them.” Chicago, 
etc., R. Co. v. Petroleum'Refining Co., 
39 F.(2d) 629, 630. 


“Shove” 58 C.J. p 702. 


59. Chicago, etc., R. Co. v. Petrole- 
um Refining Co., 39 F.(2d) 629, 630. 


[a] “Move” synonymous as used 
in charge in trial of offense of trans- 
porting intoxicating liquor. Berry 
ie 148 N.E. 148, 145, 196 Ind. 


" “Hove” 42 C.J. p 1410. 


60. See Forward 26 C.J. p 1001 
text and note 22. 


61. See Ship § 7 text and note 98. 


62. Alexandre v. Atlantic Coast 
Line R. Co., 56 S.E. 697, 698, 144 N.C. 
93 [cit Webster D.; Century D.]. 
See State v. Redmond, 2387 P. 486, 489, 
73 Mont. 376 (as used in statute re- 
lating to intoxicating liquor). See 
also Intoxicating Liquors § 197. 


[a] “ ‘Deliver’ is of entirely dif- 
ferent origin and signification. ... 
To ‘transport’ an article, it must be 
received and retained by the person 
charged with the duty; whereas; to 
‘deliver,’ the person intrusted with 
the posSession of it must part with 
it. Hence, the word is compounded 
of ‘de’ and ‘liberare,’ ‘to set free; to 
set at liberty; to give over’—this of 
course importing that the duty of 
transporting has been discharged, 
completed, because the delivery can 
only be made after the transportation 
is complete.” Alexandre v. Atlantic 
Coast Line R. Co., 56 S.B. 697, 698, 
144 N.C. 93. 


[b] In a statute (1) relating to 
transportation within a reasonable 
time, “the Legislature had in mind 
the distinction between the duty to 
‘transport’ and to ‘deliver,’ because 
the former is the act of the carrier 
without the intervention or aid of 
the consignee; whereas, the latter 


[§ 5] 3. Transported. 


[§ 4] 2. Other Words Compared. A movable ar- 
ticle may be moved in two ways: The movement in 
one way is expressed by the words “carry,” “eonvey,’ 
or “transport.’’>4 
mous and express the same idea—to bear.°° 
movement in the other way is expressed by the words 
“oull?®* or “draw,”°* or “push? or “shove.”>§ 
“Move” is the generic word, and “carry,” “convey,” 
or “transport,” on the one hand, and “pull” or “draw” 
or “push” or “shove” on the other, are specific.°° 
“Rorward”’®? and “ship’é! are synonymous with 
“Deliver’®2 and “remove”®? have been 
distinguished; likewise, “manufacture,”®* “sell,”8° 
“barter,’®> “import,”’*? “export,”°* and “furnish.”®? 


These three words are synony- 
The 


“Transported” is, inter 
“removed”;7° but “removed” has 


cannot be accomplished without the 
concurrence of the consignee.” Al- 
exandre v. Atlantic Coast Line R. Co., 
56 S.E. 697, 698, 144 N.C. 93. (2) AS 
used in a statute relative to the duty 
of the carrier to deliver, “‘the duty 
to carry—transport—is essentially 
different from the duty, at the termi- 
nation thereof, to deliver to the con- 
signee.” Alexandre v. Atlantic Coast 
gee R. Co., 56 S.BE. 697, 699, 144 N. 


“Deliver” 18 C.J. p 476. 


63. See cases infra this note. See 
ae Remove 54 C.J. p 377 note 22 


[a]. “Remove,” “removing”  dis- 
tinguishea.—‘Transporting may be 
the means of effecting a removal, but 
the words ‘remove’ and ‘removing’ 
connote the status existing after a 
shifting of location, while the word 
‘transport’ connotes one out of many 
means of bringing about that change 
in status or situs’t= \U. S.cyo One 
Chevrolet Coupé, 9 F.(2d) 85, 86. 


[b] “Removed” distinguished. — 
As used in a statute relative to in- 
toxicating liquors, “transport” “is. 
broader, more comprehensive, more 
inclusive” than “removed,” as used in 
a revenue statute. U.S. v. One Buick 
Sedan Automobile, 1 F.(2d) 997, 1000. 


64 State v. Redmond, 237 P. 486, 
489, 73 Mont. 876 (as used in statute 
relating to intoxicating liquor). 


pmenutacnei see Manufactures 


65. State v. Redmond, 237 P. 486, 
489, 73 Mont. 376 (as used in statute 
relating to intoxicating liquor). 


“Sell” 6% C.Jia pp) 110- 


66. State v. Redmond, 237 P. 486, 
489, 73 Mont. 376 (as used in statute 
relating to intoxicating liquor). 


67. State v. Redmond, supra (as 
used in statute relating to intoxicat- 
ing liquor). 

“Import” 
notes 17-23. 

6s. State v. Redmond, 237 P. 486, 


489, 73 Mont. 876 (as used in statute 
relating to intoxicating liquor). 


31 C.J. p 257 text and 


“Export” 25 C.J. p 216 text and 
notes 1—5. 
69. State v. Redmond, 237 P. 486, 


489, 73 Mont. 376 (as used in statute 
relating to intoxicating liquor). 


“Purnish” 27 C.J. p 930. 


70. Webster D. [quot Columbia 
Conduit Co. v. Com., 90 Pa. 307, 309]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


been distinguished.71_ “Carried”? and “shipped”? 
are synonymous. “Forwarding” has been distin- 
guished.‘ An article may be “transported,” al- 
though the consignor and consignee are one and the 


same person.75 


Transported beyond reason is synonymous with 
“incapable of reason,”"® “incapable of cool reflec- 
tion,”’* if said of one transported by passion. 


Other phrases: “Dead bodies of any 
wild animals, or game or song birds, transported into 
any state or territory,’?® “having been transport- 
ed,”’® “is being transported,”®® “of property trans- 
ported,’’*! “therein being transported contrary to 
law,”®? “to be transported,”®? “transported by two 
or more railroad companies,”®* “transported or con- 
veyed,’®> and “transported or moved in the ordi- 
nary course of business.’’®® 


[§ 6] 4. Transporting.87 As commonly under- 


TRANSPORT—TRANSPORTATION 
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stood, one is “transporting” an article when he is 
conveying it from one place to another.®® “Trans- 
porting” includes “towing.’”’®® “Transporting” has 
been distinguished from “handling”®° and “remoy- 
ing,” * 


Phrases: “Hngaged in transporting merchandise 
or property,’”’®? “owning or controlling any pipe line 
for transporting oil or other produets,”®? “transport- 
ing intoxicating liquor,”®4 “transporting intoxicat- 
ing lquors,”®> “transporting merchandise or prop- 
erty,”°® and “vessel transporting merchandise.”?? 


TRANSPORTATION.®® [§ 1] A. As Noun®°—1. 
General. Act of being transported;1 act of trans- 
porting, or state of being transported;? and hence, 
carriage;* conveyance;* removal;® carriage from 
one place to another;® carriage or conveyance of 
a thing from one place to another;’ carrying about 
from place to place;® carrying from one place to 


“Removed” compared see Remove ing’ as [a synonym] . of . ...,Destitute seamen see Seamen §§ 145— 
54 C.J: p 377 note 22 [a] ‘removing’’”’). See supra § 4 note 147. 
71. See U.S. v. One Kissel Tour- | 88 [a]. Enemy persons or dispatches see War 
ing Automobile, 289 F, 120, 122 (as 92. See Engage 20 C.J. p 1259 note [40 Cyc 371]. 
See also | 14. Explosives see Bavlonves § 25. See 


used in revenue statute). 
supra § 4 note 63 [b]. 

72. See Carry 10 C.J. p 1240 note 
9 [da]. 


Ait See Ship § 10 text and note 


[a] Im sense of “shipped from one 
stats to another” as used in a Stat- 
ute relating to game. People ex rel. 
Silz v. Hesterberg, 96 N.Y.S. 286, 289, 
109 App.Div. 295. 

74. See Carry 10 C.J. p 1240 note 
9 [da]. 


“Forward” §§ 2, 3. 


75. People v. Martin, 209 N.W. 87, 
235 Mich. 206. 


76. Waters v. State, 114 S.W. 
631, 54 Tex.Cr. 322. 


77. Waters v. State, supra. 


78. People v. Hesterberg, 96 N.Y. 
S. 286, 289, 109 App.Div. 295. 


79. United States v. Forty-Six 
Packages and Bags of Sugar, 183 F. 
642, 644. 


80. United States v. Forty-Six 
Packages and Bags of Sugar, supra. 


Cork vy. Lehigh Valley R. Co., 
88, 89, 98 N.J.Law 143. 


The Sebastopol, 56 F.(2d) 590, 


628, 


Sl. 
T19L A. 
82. 
692. 
83. 


84, 
S.W. 537, 


85. State v. Drain, 218 S.W. 269, 
271, 205 Iowa 581. 
86. Fidelity Union Fire Ins. Co. 


v. Ballew-Satterfield Co., (Tex.Civ. 
App.) 10 S.W.(2d) 163, 165. 


87. Loading vehicle as see Re- 
moval 54 C.J. p 110 note 23. 


88. People v. Martin, 209 N.W. 87, 
235 Mich. 206. 


Wilson v. State, 21 Md. 1, 7, 9. 
Payne v. Coleman, (Tex.) 232 


89. Newton Creek Towing Co. v. 
Law, 199 N.Y.S. 866, 868, 205 App. 
Div. 209. 


“Towing” see Towage § 1. 
90. See Handle 29 C.J. p 211 text 
and note 92 


91. S. v. One Chevrolet Coupe, 
9: (2a), 85, 86 (“some dictionaries do 
not even include . ‘transport- 


[63 C. J.—42] 


93. United states Vv. Worthwesterh 
Ohio Natural Gas Co., 141 F. 198, 201. 


[a] Company supplying natural 
gas.—The phrase does not apply to a 
company engaged, primarily, in the 
business of supplying natural gas to 
consumers in a city, where it is neces- 
sary for the company, incidentally, 
to obtain a supply of gas by drilling 
wells in the neighboring country and 
to transport that gas to the place of 
consumption; such transportation is 
not to be distinguished from the busi- 
ness of transporting gas in which a 
manufactured gas company is en- 
gaged. United States v. Northwest- 
ern Ohio Natural Gas Co., 141 F. 198, 
201. 


94. Jalbert v. State, 165 N.E. 522, 
524, 200 Ind. 380. 


95. Lee v. State, 255 S.W. 425, 426, 
95 Tex.Cr. 654. See also Intoxicating 
Liquors § 197. 

96. Petition of O’Donnell, 
(2d) 410, 411. 


97. Sacramento Nav. Co. v. Salz, 
47 S.Ct. 368, 369, 273 U.S. 326, 71 L. 
Ed. 6638. 


98. See also Transport ante. 


99. Transportation: 


Generally see Carriers 10 C.J. p 1; 
Railroads: 51°-C.J. -p 374; Shipping 
Bn One p 13)Street Railroads 60: 
J. p 142 

By Miinicipalite see Municipal Cor- 
porations § 4012. 

Commerce §§ 22-24. 

Cost of see Customs Duties § 128. 

Evidence as to: 


Expert see Evidence §§ 778, 779, 
783. 


Parol see Evidence § 1602. 


Expense of see Sheriffs and Con- 
stables §§ 1186-1188. 


Means of: 
Licenses §§ 81-86. 
Regulation of see Municipal Corpo- 

rations § 597. 

Monopolies §§ 144-153. 

Quarantine regulations as to see 
Animals § 150; Carriers §§ 56 note 
66 [b], 117; Commerce § 66. 


Transportation of: 


22 ¥F. 


also Carriers §§ 47, 
Game § 16. 
Goods sold see Sales §§ 190, 295-479. 
Intoxicating Liquors §§ 7, 197. 


Mail see Post Office 49 C.J. p 1124; 
Public Lands § 362. 


Materials see Mechanics’ Liens § 69. 


Prisoner see Sheriffs and Constables 
§ 1157; United States Marshals [39 
Cye 816]. 

Property of United States see Public 
Lands § 362. 

Pupils see Schools and School Dis- 
tricts §§ 1038-1056. 


Troops see Public Lands § 362. 


1. Webster New Int. D. [quot 
State v. Redmond, 237 P. 486, 488, 73 
Mont. 376 (cit New Standard D. [to 
the same effect])]. 


2. Webster New Int. D. [quot 
State v. Drain, 218 N.W. 269, 270, 205 
Iowa 581]. 


3 Webster New Int. D. [quot 
State v. Drain, 218 N.W. 269, 270, 205 
Iowa 581; State v. Redmond, 237 P. 
486, 488, 73 Mont. 376 (citing New 
Standard D. [to the same effect])]. 


“Carriage” 9 C.J. p 1294. 


4 Webster New Int. D. [quot 
State v. Drain, 218 N.W. 269, 205 
Iowa 581; State v. Redmond, 237 P. 
486, 488, 73 Mont. 376 (cit New 
Standard D. [to the same effect])]. 


5. Webster New Int. D. [quot 
State v. Drain, 218 N.W. 269, 205 
Iowa 581; State v. Redmond, 237 P. 
486, 488, 73 Mont. 3876 (cit New 
Standard D. [to the same effect])]. 


“Removal” 54 C.J. p 110. 


6. .U. S..v. Kambeitz, 256. FE. 247, 
250; U. S. v. Hamburg American Line, 
159. BY 04/105, 86 ICCA 294. 


[a] “Ordinary meaning.”—United 
States v. Hamburg-American Line, 
159 EF. 104, 105, 86 C:C.A. 294. 


7. State v. Redmond, 237 P. 486, 
489, 73 Mont. 376. 


8 State v. Lowery, 110 So. 732, 162 
La. 496. 


{a] Ordinary sense. — State v. 
Lowery, 110 So. 732, 162 La. 496. 


800 [63 C.J.] 


another;® carrying or conveying from one place, lo- 
In its ordinary 
sense, “transportation” comprehends any real carry- 
ing about or from one place to another,** and not 
the mere transfer of a thing from one person to 
The word signifies at least a movement 
of some sort between termini or places.1* It implies 
the taking up of persons or property at some point 
and putting them down at another.* 
article from the premises of one person to, and leav- 
ing it upon, the premises of another is, etymological- 
According to its etymology, 
the word signifies in relation to merchandise a carry- 
ing across or progress over a portion of the earth.*® 
While the history and derivation of the word de- 
note the course of change of position from one lo- 
eality or place to another,’ it has been held that one 


eality, or country to another.*° 


another.?? 


ly, “transportation.”?® 


TRANSPORTATION 


porting.'§ 


Carrying an 


ported.?* 


conveyance.”+ 


may be engaged in “transportation,” although there 


9. Davis vy. State, 267 S.W. 513, 
515, 98 Tex.Cr. 643. See Dixie Oil Co. 
v. U. S.,°24 F.(2d) 804, 805 (‘there 
is transportation of a thing when it 
is ; eae from one place to anoth- 
er’’). P 

10. Tee v. State, 255 S.W. 425, 426, 
95 Tex.Cr. 654 [quot Pruett v. State, 
(Tex.Cr.) 35 S.W.(2d) 718,°719; Pat- 
terson v. State, (Tex.Cr.App.) 5 S.W. 
(2a) 993 (“approved definition’); 
Currie v. State, 279 S.W. 834, 835, 102 
Mex.©r.5653']; 


fa] In common language.—Lee v. 
gi 255 S.W. 425, 426, 95 Tex.Cr. 
654. 


11. Cunard S. S. Co. v. Mellon, 43 
S.Ct. 504, 506, 262 U.S. 100, 67 L.Ed. 
894, 27 A.L.R. 1306 [quot People v. 
Ninehouse, 198 N.W. 978, 975, 227 
Mich. 480]. 


12. State v. Redmond, 237 P. 486, 
489, 73 Mont. 376. 


18. State v. Wilson, (Utah) 256 P. 
107, 108. 


14. Gloucester Ferry Co. v. Penn- 
sylvania, 5 S.Ct. 826, 114 U.S. 196, 203, 
29 L.Ed. 158 [quot U. S. v. Kambeitz, 
256 F. 247, 250; Koshland v. Columbia 
Ins. Co., 130 N.E. 41, 43, 237 Mass. 
467; Alexandre v. Atlantic Coast 
Bape - Co., 56 S.E. 697, 698, 144 N. 

Sows 


15. Novotny v. State, 
232, 233, 182 Wis. 304. 


16. Koshland v. Columbia Ins. Co., 
130 N.E. 41, 48, 237 Mass. 467. 


[a] Applied to wool, ‘‘the natural 
meaning of ‘transportation’ . . . 
is that it shall be in the course of 
movement by some kind of carriage 
from one place to another.” Kosh- 
Jand v. Columbia Ins. Co., 1380 N.E. 
41, 43, 237 Mass. 467. 


196 N.W. 


17. Koshland v. Columbia Ins. Co., 
supra; and cases passim this sec- 
tion. 


eee See Removal 54 C.J. p 110 note 


19. Cunard S. S. Co. v. Mellon, 43 
S.Ct. 504, 506, 507, 262 U.S. 100, 67 
L.Ed. 894, 27 A.L.R. 1306 [quot Peo- 
ple v. Ninehouse, 198 N.W. 9738, 975, 
227 Mich. 480]. 


20. Cunard S. S. Co.'v. Mellon, 43 
S.Ct. 504, 507, 262 U.S. 100, 67 L.Hd. 
894, 27 A.L.R. 1306 [quot People v. 


Ninehouse, 198 N.W. 978, 975, 227 
Mich. 480]. 
21. Cunard S. S. Co. v. Mellon, 43 


S.Ct. 504, 507, 262 U.S. 100, 67 L.Ed. 
894, 27 A.L.R. 1306 [quot People y. 


Ninehouse, 975, 227 


Mich. 480]. 


fa] hus ‘if one carries in his 
own conveyance for his own purposes 
it is transportation no less than when 
a public carrier at the instance of a 
consignor carries and delivers to a 
consignee for a stipulated charge.” 
Cunard §S. S. Co. v. Mellon, 43 S.Ct. 
504, 507, 262 U.S. 100, 67 L.Ed. 894, 
27 A.L.R. 1306 [quot People v. Nine- 
house, 198 N.W. 973, 975, 227 Mich. 
480]. 
yer See Intoxicating Liquors §§ 7, 

Ts / 


23. Southern R. Co. v. Reid, 32 S. 
Ct. 140, 143, 222 U.S. 424, 56 L.Hd. 
257; Cecil v. Southern Express Co., 
229 S.W. 1041, 1042, 191 Ky. 252. 


“Transportation includes  some- 
thing more than the mere carriage or 
movement of traffic. It includes, for 
instance, what is a condition preced- 
ent to carriage—that is the receipt 
of goods in question—and it includes 
as well their delivery or offer to the 
party for whom they are intended.” 
Fuller Interstate Com. p 103 [quot 


198 N.W. 973, 


Cecil v. Southern Express Co., 229 
S.W. 1041, 1042, 191 Ky. 252]. 
[a] Statutory definitions. — (1) 


““Transportation’ shall include all in- 
strumentalities of shipment or car- 
riage.” Act Febr. 4, 1887 (24 St. at 
L. 379 c 104) [quot U. S. v. Pennsyl- 
vania R. Co., 37 S.Ct. 95, 100, 242 U. 
S. 208, 61 L.Hd. 251 (“the definition 
was very comprehensive, and need- 
ed not the mobilization of its deno- 
tation; but this subsequently was 
attempted. Words, indeed, were mul- 
tiplied—was meaning changed?)]. 
See Davis v. Cleveland, ete, R. Co., 
146 F. 403, 410 [rev 30 S.Ct. 463, 217 
U.S. 157, 54 L.Ed. 708]. (2) “ ‘Trans- 
portation’ shall include cars and oth- 
er vehicles and all instrumentalities 
and facilities of shipment or car- 
riage, irrespective of ownership or 
of any contract, express or implied, 
for the use thereof, and all services 
in connection with the receipt, deliv- 
ery, elevation, and transfer in trans- 
it, ventilation, refrigeration or icing, 
storage, and handling of property 
transported.” Act June 29, 1906 (34 
St. at L. 584 c¢ 3591) [quot Hrie R. v. 
Shuart, 39 S.Ct. 519, 520, 250 U.S. 465, 
63 L.Ed. 1088; Southern R. Co. v. 
Prescott, 36 S.Ct. 469, 471, 240 U.S, 
632, 60 L.Ed. 836; Cleveland, ete, R. 
Co. v. Dettlebach, 36 S.Ct. 177, 180, 
239 U.S. 588, 60 L.Ed. 453; Interstate 
Commerce Commission v. Diffen- 
baugh, 32 S.Ct. 22, 23, 222 U.S. 42, 56 
L.Ed. 83; Turner, etc., Lumber Co. 
v. Chicago, etc., R. Co., 2 F.(2d) 291, 


Including instrumentalities and services. 
portation” means not only the physical instrumen- 
talities, but all services in connection with the re- 
ceipt, handling, and delivery of the property trans- 


Meaning pass, ticket, or fare. 
sion, “transportation” means a ticket, pass, or the 
like, required to secure transportation on a public 
“Transportation” may mean some- 
thing less or other than regular fare,?° and may 


is no actual movement of the vehicle to do the trans- 
It is not essential that the carrying be 
for hire,!® or by one for another;*® nor that it be 
incidental to a transfer of the possession or title.?* 
As used in connection with intoxicating liquors the 
word has been defined elsewhere.?? 


“Tyrans- 


As a cant expres- 


293 (aff 46 S.Ct. 530, 271 U.S. 259, 70 
L.Ed. 934); Atchison, etc., R. Co. v. 
U. S., 204 F. 647, 651 (aff 34 S.Ct. 291, 
232 U.S. 199, 58 L.Ed. 568); Southern 
Cotton Oil Co. v. Central of Georgia 
R. Co., 204 F. 476, 478 (aff 228 F. 
335); U.S. v. Baltimore, etc., R. Co., 
165 F..113, 121,91 C.C.A.. 147. Wev. 30 
S.Ct. 164, 215 U.S. 481, 54 L.Ed. 292); 
Fleshnar & Adar v. Southern Ry. Co., 
127 S.E. 768, 769, 160 Ga. 205; State 
ex rel. Railroad Commission of 
Indiana v. Adams Express Co., 85 N. 
Te 38 cao Oye dd AO: wil ks ee anny 
Chicago; RL '& P. Ry."Cos:455 Naw. 
840, 841, 173 Iowa 444; Pletcher v. 
Chicago, -Re ii Pe Rye Cow, tii beads 
2, 1038 Kan. 834; Cecil v. Southern 
Express Co., 229 S.W. 1041, 1042, 
191 Ky. 252; Nashville, C. & St. L. 
Ry. Co. v. Dreyfuss-Weil Co., 150 S. 
W. 321, 322, 150 Ky. 333; Winget-v. 
Grand Trunk Western Ry. Co., 177 N. 
W. 273, 276, 210 Mich. 100; Cork Vv. 
Lehigh Valley R. Co., 119 A. 88, 89, 
98 N.J.Law 143; Wien v. New York 
Cent.:& HR. Fe Co: 152 NV YiSar lode 
159, 166 App.Div. 766; McLemore v. 
Atlantic Coast Line R. Co., (N.C.) 
154 S.E. 390, 392, 199 N.C. 264; Swift 
& Co. v. Hocking Valley R. Co., 112 
N.E. 212, 93 OhioSt. 143, 148 (aff 37 
S.Ct. 287, 243 U.S. 281, 61 L.Ed. 722); 
Chicago, R. I. & P. Ry. Co. v. Beatty, 
126 P. 736, 737, 34 Okl. 321, 42. L. RA. 
N.S. 988; Atchison, etc., R. Co. v. 
Smyth, (Tex.Civ.App.) 189 S.W. 70, 
- See U. S. v. Pennsylvania R. 
Co., 37 S.Ct. 95, 98, 100, 242 U.S. 208, 
61 L.Ed. 251 (“the words are not 
much less general than the words of 
the Act of 1887. There is no advance 
made by them or enlargement of 
meaning. There was simply a use- 
less tautology”); New York Cent. & 
H. R. R. Co. v. General Electric Co., 
124 NB ard, DE 2E9 NGS O27 ene 
R. 1417 (under Interstate Commerce 
Act “transportation” includes deliv- 
ery); Erie R. Co. v. F. Kieser & Son 
Co., 215 N.Y.S. 576, 578, 216 App.Div. 
500 (under Interstate Commerce Act, 
“transportation” includes storage 
charges); HEfland Hosiery Mills v. 
Hines, 114 S.E. 472, 474, 184 N.C. 356 
(under Interstate Commerce <Act, 
“transportation” includes storage of 
goods after reaching destination); 
Ft. Worth & D. C. Ry. Co., v. Strick- 
land, (Tex.) 208 S.W. 410, 413 (‘“‘con- 
gress has defined ‘transportation’ to 
include all cars, instrumentalities, 
and facilities of shipment, ete’), 


Duties incident to transportation 
see Carriers §§ 79-128. 


24. Webster New Int. D. 


25. Salinger v. Western Union Tel. 
Co., 126 N.W. 362, 365, 147 Iowa 484. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


be applied to an excursion rate.?¢ 


Referring to asportation of colored people. As 
used in a statute relative to preventing the “trans- 
portation” of people of color, the word was held 
to mean asportation.?7 


In criminal law, “transportation” is a species of 
punishment consisting in removing the criminal from 
his own country to another, usually a penal colony, 
there to remain in exile for a prescribed period.?® 


Continuous transportation. A transportation from 
one port to another remains continuous,?® so long 
as intent remains unchanged, no matter what stop- 
pages or transshipments intervene.?° 


[$ 2] 2. Other Words Compared.?! “Commerce” 
and “transportation” are neither synonymous®? nor 
interchangeable.3* “Commerce” includes but is 
broader than “transportation” ;3* the former covers 
the whole field of which the latter is only a part.®> 
“Transit” is equivalent to “transportation.’”’?¢& 
“Tmportation,’”?? “removal,”®8 and “sale”’® have been 


44. See 
and note 13. 


26. Salinger vy. Western Union 


Tel. Co., supra. 


27. Wilson v. State, 21 Md. 1, 7, 9. 45. 


TRANSPORTATION 


ST EEES 20 C.J. p 1259 text 


[63 C.J.] 801 


distinguished from “transportation.” 


[§ 3] 3. Phrases. “Appliances of transporta- 
tion,”*° “conducting transportation,”*! “cost of in- 
land transportation,”’*? “engaged in the transporta- 
tion of freight,’’4? “engaged in the transportation of 
property from one state to another,’’** “interstate 
transportation,”*> “loading or unloading within or 
transportation of lumber and timber products across 
such clear space,”4® “receive for transportation or 
transport,”47 “service connected with transporta- 
tion,”*® “shipment, transportation, or conveyance of 
any intoxicating liquor,”*®? “transportation of any 
commodity which is necessary for the use of the 
carrier in the conduct of its business,’’®° “transporta- 
tion Qf 32.24 mail matter,”®! “transportation of 
oil,”®? “transportation of oil by pipe line,”®? “trans- 
portation within the state,”®+ “vehicles for heavy 
transportation,”®> and “when such vehicles are used 
for the transportation or delivery of persons for 
hire;”5* also “risk . . . of transportation,®’ and 


that the movement into storage is not 
and should not be taxed [under stat- 
ute imposing tax on transportation of 
oil by pipe line]. Does it make a dif- 


“Asportation” 5 C.J. p 607. 


28. Black L. D. [quot United 
States v. Ju Toy, 25 S.Ct. 644, 649, 198 
U.S. 253, 49 L.Ed. 1040 (per Brewer, 
wis.) 4: 


“Banishment” distinguished see 6 
C.J. p 1178 note 10 [c]. 


“Deportation” compared and dis- 
oe ea see 18 C.J. p 558 note 68 
a]. é 


“Extradition” 
Extradition § 1. 


29. “Continuous” 13 C.J. p 206. 


30. The Bermuda, 3 Wall. (U.S.) 
514, 553, 18 L.Ed. 200 [quot Kosh- 
Jand v. Columbia Ins. Co., 130 N.E. 
41, 43, 44, 237 Mass. 467]. 


31. Relative to criminal law see 
cross-references supra § 1 note 28. 


32. United States v. Mitchell, 245 
F. 601, 604 (“‘where an owner trans- 
ports his goods personally from one 
state to another, not for purposes of 
trade, he is not engaging in com- 
merce’’). 


83. Chicago, etc., R. Co. v. Bolle, 
52 S.Ct. 59, 284 U.S. 74, 76 L.Ed. 173. 


distinguished see 


34 See Commerce § 1 text and 
note 8. 
35. Chicago, ete., R. Co. v. Bolle, 


52 S.Ct. 59, 61, 284 U.S. 74, 76 L.Ed. 
173. 


36. See Transit § 1 note 21[a]. 
37. See Importation 31 C.J. p 258 
note 28[e]. ‘ 


ss. U. S. v. One Kissel Touring 
Automobile, 289 F. 120, 122 (as used 
in revenue statute). 

“Removal” 54 C.J. p 110. 


39. State v. Redmond, 237 P. 486, 
488, 73 Mont. 376 (as used in statute 
relative to intoxicating liquor). 

“Sale” see Sales § 1. 


40. See Appliance 4 C.J. p 1385 
text and notes 16, 17. 


41. See Conduct 12 C.J. p 411 note 
7Afe]. p 


42. Defined see Cost 14a C.J. p 
1433 text and notes 20, 21. 


43. See Taxation § 294 note 76[a]. 


; See Interstate 83 C.J. p 476 
text and note 95. 


46. Indiana Lumberman’s Mut. 
Ins. Co. v. Myers Stave & Mfg. Co., 
250 S.W. 18, 19, 158 Ark. 199. 


47. United States v. Baltimore & 
Oz Si;WaiRY. CO., 32 S.Ct 6%. 222.0. 
S. 8, 56 L.Ed. 68. 


48. See Service § 2 note 21. 


49. State v. Drain, 218 N.W. 269, 
271, 205 Iowa 581. See also Intoxi- 
cating Liquors § 197. 


50. Derby Oil Co. v. Motter, 5 F. 
(2d). 996, 997, 998. 


51. ‘Missouri Pac. R. Co. v. U. S., 
46 S.Ct. 598, 271 U.S. 608, 70 L.Ed. 
1109. See also Post Office §§ 160-172. 


52. Alexander v. Carter Oil Co., 53 
F.(2d) 964, 966 [aff 50 F.(2d) 214]; 
Derhy, Oil Co. v. Motter, 5 F.(2d) 996, 


[a] Movement of oil in process of 
production distinguished.—‘“It seems 
to us quite obvious that all movement 
of oil through pipes cannot fairly be 
called a ‘transportation’ of oil, as 
such word is used in the oil business, 
as well as in common parlance. 
When oil is pumped from the sand 
to the top of the well, it is moved 
through a line of pipe that is spoken 
of as ‘casing.’ But no one would 
speak of this movement as the ‘trans- 
portation of oil.’ From the mouth 
of the well it goes to flow or settling 
tanks, It goes through pipe, but 
this movement cannot fairly be 
called a ‘transportation of oil.’ . . . 
Is the movement from the wells to 
storage tanks a part of production, 
or is it a part of transportation? It 
is possible for oil to go directly from 
the mouth of the well to the refinery; 
if so, transportation begins at the 
mouth of the well. Or, it may go to 
flow or settling tanks, and from 
thence to market. If so, transporta- 
tion begins when it leaves the flow 
or settling tanks. More often it must 
go to storage tanks where it is held 
until it can be gauged and until pipe 
line facilities to the refinery are 
available, or until the market suits 
the producer. It is quite true that 
generally such storage tanks are 
small and on the lease, in which case 
we understand counsel to concede 


ference if the storage tanks are large 
or are not on the lease? These are 
circumstances to consider in de- 
termining whether the storage is, in 
good faith, a part of production, or 
whether it is an incident to trans- 
portation. If the appellee had con- 
structed these large tanks a hundred 
miles from the leases, or near a re- 
finery, clearly the movement to the 
tanks would be a part of transporta- 
tion to market. The question is 
primarily one of fact.’’ Alexander v. 
Carter Oil Co., 53 F.(2d) 964, 966. See 
Dixie Oil Co. v. U. S., 24 F.(2d) 804, 
805 (“we do not think that the car- 
riage of the oil by pipe line from 
plaintiff’s settling tanks or its stor- 
age tank on its lease to the loading 
rack, a distance of more than a mile 
and a half, can properly be said to 
be, not ‘transportation of oil by pine 
line,’ but an incident or part of the 
production of the oil or of the load- 
ing of it into tank cars for transpor- 
tation”). 


52. See supra note 52[a]. 


54 Hunter v. Charleston & W. C. 
Ry. Co., 62 S.E. 13, 14, 81 S.C. 169. 


[a] Does not embrace interstate 
transportation, according to the exact 
and natural meaning of the words. 
Hunter v. Charleston, etc., R. Co., 62 
S.E. 13, 14, 81 S.C. 169. “Interstate 
transportation” see Interstate 33 C.J. 
p 476 text and note 95. 


potas See Vehicle [39 Cyc 1126 note 
56. State v. Dabney, 
304, 176 Ark. 1071. 
57. Williams v. Mannheim Ins. 
Co., 180 N.E. 45, 46, 237 Mass. 477. 


[a] “Risks which may befall in 
the course of transportation” dis- 
tinguished.—Williams v. Mannheim 


5 S.W.(2d) 


Ins. Co., 130 N.E. 45, 46, 237 Mass. 
477. 
[b] Words “include those [risks] 


which occur during the course of car- 
riage of goods from one place to an- 
other, including such transfers, trans- 
shipments and other delays as fair- 
ly may be incident to such carriage.” 
Williams v. Mannheim Ins. Co., 130 
N.E. 45, 46, 237 Mass. 477. 


[cl] Does not include loss by flood 
while wool is in public warehouses 
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“risks of transportation.”5® 


[§ 4] B. Used as Adjective. “Transportation” 
has been used in certain phrases which have been 
judicially construed.°® 
“Trans- 
“trans- 


Phrases: 
and 


Transportation insurance.°° 
portation certificate of ‘insurance,”*+ 
portation floater.’’®? 


Transportation system. A “system”®® which trans- 
ports something from one place to another.°* The 
phrase implies the taking up of persons or property 
at some point and putting them down at another 
as a part of such system, as well as a part of the 


TRANSPORTATION—TRAP 


; seh chine ays 
“transportation and transmission corporations,”™* 


“transportation service.”"? 


TRANSPOSITION.7? 
TRANSVERSE."* Athwart;7® ut across;7° 
crosswise;77 lying or being across, or in a ¢ross- 


wise direction.*® 


Transverse fissure.7® A term applied to a type 
of fracture which has its origin in the interior of the 
head of a rail, and which progressively enlarges from 
a definite nucleus.*° 


Other phrases: “A transverse groove,”®? and “in 


operation of the system.®® 
Other phrases: 


tion company,’’®® 
“transportation 


and scouring mill to receive treat- 
ment to fit it to be merchantable, 
rather than in storage as an incident 
of transportation. Williams v. Mann- 
heim Ins. Co., 130 N.E. 45, 46, 237 
Mass. 477. 


58. Koshland v. Columbia Ins. Co., 
130 N.E. 41, 48, 287 Mass. 467. 


59. See cases infra this section. 
60. See Carriers §§ 231, 530, 835, 
836; Liability Insurance § 58; Motor 


Vehicles §§ 407-410. 


Insurance generally see Insurance 
32) @LJ2 p90. 


61. Graham v. Insurance Co. of 
No. Am., 107 N.E. 915, 220 Mass. 230. 


62. Koshland v. Columbia Ins. Co., 
130 N.E. 41, 44, 237 Mass. 467. 


63. “System” 60 C.J. p 1205. 


64. United States v. Kambeitz, 256 
F, 247, 250. 


65. United States v. Kambeitz, 
supra. 
[a] “Use” or “operation” of the 


system ‘consists in carrying persons, 

or property, or both, from place to 

place.” United States v. Kambeitz, 

256 F. 247, 250, 251. “Operation” 46 
Coo phebt3: 


66. Newton Creek Towing Co. v. 
Law, 199 N.Y.S. 866, 867, 868, 205 
App.Div. 209. See Taxation § 294 
note 76 [a] (7). 


[a] Includes towing company, 
since towing is an agency or means 
by which transportation is effected. 
Newton Creek Towing Co. v. Law, 
199 N.Y.S. 866, 868, 205 App.Div. 209. 


67. See Carriers §§ 693-732. 
Tax on see Internal Revenue § 169. 


“Toll” distinguished see 62 C.J. p 
1077. 


G8. See cases infra this note. 
also Taxation § 294 note 76 [a]. 


[a] “An auto transportation com- 
Deana genet v. Lukens, 24 F.(2d) 
226, : 


[b] Includes express company by 
statute. Southern Express Co. v. 
Keeler, 64 S.H. 38, 109 Va. 459, 468. 


[c] Statutory definition. — Auto 
Stage and Truck Transportation Act 
(St. [1917] p 3380, as amended 1919 
[St. (1919) p 457]) [quot Forsyth v. 
San Joaquin Light & Power Corpora- 
tion, 281 P. 620, 622, 208 Cal. 397]. 


As including belt line railroad com- 


See 


“Every other transportation cor- 
poration,”*®* “transportation charges,”®’ “transporta- 
“transportation 
and transmission 


a plane transverse to said movement.”®? 


companies,’’®® 
companies,”*° 


pany see Carriers § 20 note 15 [a]. 


69. See cases infra this note. See 
also Carriers § 24; Taxation § 294 
note 76 [a] (3). 


[a] “Transportation companies 
doing business in or through.”—U. S. 
Vv. Baltimore), etc.,.R. Co, 32. S:Ct. 6, 
8, 222 U.S. 8, 56 L.Ed. 68. 


[b] Statutory definition. St. 
(1880) pp 45, 48, § 14 [quot Moran vy. 
Ross, 21 P. 547, 549, 79 Cal. 159]. 


70. Shawnee Gas & Electric Co. v. 
State;7 122°... 222. 2235-31 OKI. -505: 


[a] Constitutional definition.—Art 
9 § 34 [quot Shawnee Gas & Electric 
€o. v: State,/122--P..222, 223, 310k. 
505]. 


71. People ex rel. New York & Al- 
bany Lighterage Co. v. Cantor, 203 
N.Y.S. 662, 663, 208 App.Div. 451. 


72. Louisiana, ete, R. Co. v. U. 
S., 209 EF. 244, 256, -257; Augusta 
Brokerage Co. v. Central of Georgia 
R.. Co:, -48 S.-H. 714, 715, 71.6, 121-Ga, 
48. See Switch § 5 note 56 [a]. 


[a] “If a railroad company car- 
ries freight beyond its terminal sta- 
tion, when this service is performed 
either voluntarily or as the result of 
a contract or custom, it is no less 
engaged in the transportation of 
freight than it was when the freight 
was being carried between the initial 
point of carriage and the terminal 
point of carriage.” Augusta Broker- 
age Co. v. Central of Georgia R. Co., 
48 S.H. 714, 715, 716, 121 Ga. 48. 


[b] “Plant service” distinguished. 
—(1) Every actual carrying of each 
part of the material or product of a 
mill is, of course, not a transporta- 
tion service; whether any particular 
service involving an actual hauling 
of the goods is transportation or in- 
dustrial depends upon whether, on the 
one hand, it is an interindustry act, 
a step in the manufacturing process, 
or, on the other hand, a movement of 
raw material from without to the 
mill or of finished product from the 
mill toward the market. Louisiana & 
P. Ry. Co. v. United States, 209 F. 
244, 256, 257. (2) The distinction be- 
tween transportation and plant serv- 
ice cannot be dependent upon the dis- 
tance that the goods are moved. 
Louisiana & P.  Ry.. Co. vy. “united 
States, 209 F. 244, 257. 


“Switching service” 
see Switch § 5. 


73. Transposition of: 


distinguished 


TRANSVERSELY.®? 
tending grooves.’’>4 


“TRAP. [§ 1] 


Phrase: “Transversely ex- 


A. As Pitfall8> or Snare.8® While 


Parts or elements see Patents § 508. 
Words for purpose of construing: 
Bonds § 55. 
Deeds § 214. 


74 See also Transversely post. 
75. Webster New Int. D. [quot 
In re Vincent, 40 F.(2d) 573, 574]. 


76. Barnett v. F. W. Woolworth 
Co., 56 F.(2d) 418, 420. 


77. Barnett v. F. W. Woolworth 
Co., supra. 


78. Webster New Int. D. [quot In 
re Vincent, 40 F.(2d) 573, 574]. 


79. “BPissure” 26 C.J. p 645. 


80. Chesapeake & O. Ry. C 
Baker, 140 S.E. 648, 650, 149 Va. 


[a] Cause and prevalence.— 
“Transverse fissures were first 
brought to the attention of the Inter- 
state Commerce Commission in 1911. 
They have since appeared in large 
numbers and are chiefly prevalent on 
trunk lines. Railroad engineers and 
those engaged in the safe operation 
of railroads have established by ex- 
periment and observation that the 
cause of transverse fissure is in the 
manufacturing process, rather than 
in the subsequent service to which 
the rails are put. So far, notwith- 
standing the prevalence of this kind 
of fracture, there seems to be no 
promise, at present, of any remedy or 
means of discovering this latent de- 
fect. They occur in different parts 
of the length of the rail. Several 
incipient fissures are commonly pres- 
ent in each rail which fails from this 
type of fracture. They have been 
found in rails only 1 month old and 
also those which were 30 years old.” 
Chesapeake & Ohio Ry. Co. v. Baker, 
140 S.E. 648, 650, 149 Va. 549. 


81. Barnett v. F. W. Woolworth 
Co., 56 F.(2d) 418, 420. 


Octave 
549. 


: ries In re Vincent, 40 F.(2d) 573, 
74. 

83. See also Transverse ante. 

84 Barnett v. FE. W. Woolworth 


Co., 56 F.(2d) 418, 420. 
85. “Pitfall” 48 C.J. p 1210. 
86. “Snare” 58 C.J. p 778. 
Cross references: 

Fish § 48 (taking by traps). 

Game § 15 (taking by traps). 


Negligence § 291 (injury from pit- 
fall), §§ 295-306 (euardin pias 
warding against, traps). 


*By CARLOS M. SANDOVAL (Trap—Traverse inclusive). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


TRAP—TRASH 


it is said that the word is not distinctly defined in 
this use;** nevertheless it has been defined as a 
concealed defect,®* or a hidden danger lurking upon 
the premises which may be avoided if known;*® and 
the term is said at least to include any very dangerous 
construction or condition designedly arranged to do 


injury.°° In this sense the word may be employed 
as an adjective. 


Phrases: “Set a trap,”’®? “sets a trap,’”®? “trap 


’ net,”®4 and “trap or pitfall.”°5 


[§ 2] B. In Mechanical Sense. <A seal of water 
or other fluid to prevent the passage of gases through 
a pipe with which it is connected.®* In this sense 
the word may be used adjectively,®? as in the phrase 
“trap connection.’?8 


§ 3] ©. In Quarrying Parlance. The word 
“trap,” although derived from the Swedish word 
“trappa,” meaning a step or stair, has been known 
and used as a common English name for igneous 
rock for more than one hundred years;°® but the 
-word “trappe” is not and never has been in this 
country a descriptive name for trap rock;! and it 


“Net” 35 C.J. p 1384. 
“Seine” 57 C.J. p 96. 
“Set line” see Set § 25. 96. 
“Set net” see Set § 26. 
“Snare” 58 C.J. p 778. 


87. Moffatt v. Kenny, 54 N.E. 850, 
174 Mass. 311, 315. 


“Weare not aware of any decision 
which distinctly defines the word| , 9% 
‘trap’ in this use.” Moffatt v. Kenny, 
supra. 


88. Albers v. Shell Co. of Califor- 1. 


or pitfall within 


tor Co., supra. 


tor Co., supra. 


see Negligence § 291 note 66 [al], [b]. 


Fulton Co. v. Powers Regula- 
toreCo 263°. pb 78.502: 


97. Fulton Co. v. Powers Regula- 
98. Fulton Co. v. Powers Regula- 


John T. Dyer Quarry Co. Vv. 
Schuylkill Stone Co., 185 EF. 557, 573. 


“Rock” 54 C.J. p 1099. 
John T. Dyer Quarry Co. 


[63 C.J.] 803 


has been said that, if the latter term be known to 
the Hnglish language, it bears no relationship what- 
ever to rock,” but is an obsolete Anglo-Saxon word 
signifying artifice or stratagem.® 


Phrases: “Birdsboro Trappe Rock,” “Birdsboro 
Trap Rock,”® “trappe rock,”® and “trap rock.” 

TRAPPE.® 

TRAPPEAN, TRAPPOID, TRAPPOSE, or TRAP- 


POUS. Adjectives having reference to “trap” when 
applied to rock.® 


TRAPPER.*° In mining parlance, a doorkeeper 
in the entry of a mine.?! 
TRAPPING.'? In the operation of mines, the 


name given to the occupation of a person engaged in 
opening and closing doors, and giving signals to ap- 
proaching trains of coal ears by waving his lamp.'? 


TRASH.14 Refuse;?5 rubbish;*® that which is. 
worthless.17 As usually understood, the word does 
not include either iron or steel rails, nor railroad 
ties.1§ 


law of negligence |} Coke Co., 55 S.E. 907, 61 W.Va. 28, 123 
Am.S-R. 966, 8 L.R.A.N.S. 284. Sée 
Marquette Third Vein Coal Co. v. 
ieee COW INEST oO DO Gm Pld cial os 


[aj] Duties of “trapper” explained. 
—‘“It was his duty to open certain 
doors in an entry in the mine for cars 
drawn by mules to pass through, and 
to immediately close the doors after 
the cars have passed, and to keep 
them closed except when cars are 
passing, to prevent the escape of air 
vy. | Which has been forced into the mine, 
and when cars are stalled in the 


nia, 286 P. 752, 104 Cal.App. 733, 749 
{quot Mitchell v. Raymond, 195 N. 
W. 855, 858, 181 Wis. 591]. 

“Concealed” 12 C.J. p 375. 

“Defect” 18 C.J. p 458. 

89. Albers v. Shell Co. of Califor- 
nia, 286 P. 752, 104 Cal.App. 733, 747 
[quot O’Shea v. Lavoy, 185 N.W. 525, 
175 Wis. 456, 463, 20 A.L.R. 1008]. 

“Danger”? 17 C.J. p 1126. 

90. Moffatt v. Kenny, 54 N.E. 850, 
174 Mass. 311, 315, 316 (where such 


is said to be the meaning of the term 
in the rule that a landowner is liable 


for a “trap” upon his land). See 
Hertz v. Advertiser Co., 78 So. 794, 
796, 201 Ala. 416, L.R.A.1918F 137; 
Bohane v. Driscoll, [1929] Ir. 428, 
434. See also Negligence § 291. 
“Negligently unsafe place” dis- 


tinguished.—In discussing land own- 
er’s duty of care towards licensees, 
the court said: ‘The mere fact that 
a particular danger, resulting from 
jack of care, is not easily discover- 
able, ought not to create a liability 
on the ground that there is a trap.” 
Moffatt v. Kenny, 54 N.E. 850, 174 
Mass. 311, 315. 


91. Rex v. Chandler, 6 Can.Cr.Cas. 


308, 310. 


92. Albers v. Shell Co. of Califor- 
nia, 286 P. 752, 104 Cal.App. 738, 747; 
O’Shea v. Lavoy, 185 N.W. 525, 175 
Wis. 456, 463, 20 A.L.R. 1008. 


93. Bohane y. Driscoll, [1929] Ir. 
428, 433. 


94. Rex v. Chandler, 6 Can.Cr.Cas. 
308, 310 (within Canadian Fisheries 
Act). 

95. See Negligence § 291. 


What held to be and not to be trap 


Schuylkill Stone Co., 185 F. 557, 574. 


[a] “Trap” and “trappe”’ idem 
sonans but distinguished.—John T. 
Dyer Quarry Co. v. Schuylkill Stone 
Con 185) Bi. 557, 57350 574 


2) John | TT SDyer) Quarry) Conve 
Schuylkill Stone Co., 185 F. 557, 574. 


Se Jonni: Dyern Quarty. Comey. 
Schuylkill Stone Co., supra_ [cit 
Standard D.]. 


“Artifice” 5 C.J. p 594. 
“Stratagem” 60 C.J. p 135. 
Trap as snare see supra § 1. 


4a 7s0nns Tab yer Quarry: Co. Vv. 
Schuylkill Stone Co., 185 F. 557, 560, 
ByGs 


fa] “Birdsboro Trap Rock” dis- 
tinguished.—John T. Dyer Quarry Co. 
v. Schuylkill Stone Co., 185 F. 557, 
560, 573. 


5. John T. Dyer Quarry Co. v. 
Schuylkill Stone Co., supra. 


“Birdsboro Trappe Rock” 
guished see supra note 4 [a]. 


6 John TT. Dyer Quarry Co. Vv. 
Schuylkill Stone Co., 185 F. 557, 574. 


[a] “Wrap rock” distinguished.— 
John T. Dyer Quarry Co. v. Schuylkill 
Stone Co., 185 F. 557, 573, 574. 


7 John T. Dyer Quarry Co. Vv. 
Schuylkill Stone Co., 185 F. 557, 560. 


“Trap rock’ distinguished see 
supra note 7 [a]. 
8. See Trap ante § 3. 


99>. John ha Dyer -Quarry “Co... Vv: 
Schuylkill Stone Co., 185 F. 557, 573. 
See Trap § 3. 


10. See also Trapping post. 
11. Bare v. Crane Creek Coal & 


distin- 


vicinity of his doors to assist the 
driver in starting the cars.” Mar- 
quette Third Vein Coal Co. v. Dielie, 
TO" NES 17,019; 208- TH. 106 1202 to 
Similar effect Bare v. Crane Creek 
Coal’ & Coke Co., 55 S.E. 907, 61 W. 
My 28, 123 Am.S.R. 966, 8 L.R.A.N.S. 


12. See also Trapper ante. 


13. Ewing v. Lanark Fuel Co., 65 
S.E. 200, 65 W.Va. 726, 738, 29 L.R.A 
N.S. 487. 


14. See also Waste [40 Cyc 536]. 
15. See Refuse 53 C.J. p 1065. 
16. See Rubbish 54 C.J. p 1107. 
17. Webster New Int. D. 


18. Woodruff v. Bourbon Stock 
per Co., 149 S.W. 960, 962, 149 Ky. 


[a] Wrecking contract. — Where 
wrecking contractors offered to wreck 
and remove “all the buildings, lumber 
and material of every nature whatso- 
ever. . . .. To measure and pay 
for said lumber now in buildings, 
structures or sections before tearing 
down or wrecking the same and to 
measure and pay for such lumber as 
is already down measuring not less 
than six feet in length before remoy- 
ing the same from the premises,” and 
offer was accepted, but before build- 
ings should be touched all remaining 
lumber less than six feet in length 
and trash were to be removed from 
the premises by the wrecking com- 
pany and at a conference of the par- 
ties before the making of the con- 
tract, nothing was said as to the re-. 
moval of a spur track which extended 
onto the grounds on which the build- 
ings were located; and there was no 
understanding that anything should 


804 [63 C.J.] 


TRAUMA.!® An abnormal condition of the living 
body produced by violence as distinguished from that 
produced by poisons, zymotie infection, bad habits, 


and other less evident causes;?° 


wound;?! any injury to the body caused by external 
violence;?2_ a wound;?* a wound or injury directly 
produced by causes external to the body;?* also the 
violence producing a wound or injury,?° the word 


generally implying physical force.”® 
Phrases: “Appendicitis 


TRAUMA—TRAUMATIC 


an injury or 


Phrases: 


superinduced by 


trauma,’27 and “trauma resulting in death.”? 


be taken but the lumber from the 
wrecked buildings, the ties and rails 
of such track were held not “trash” 
within the contract. Woodruff v. 
Bourbon Stock Yards Co., 149 S.W. 
960, 962, 149 Ky. 576, 580. 


19. See Traumatic post; 
tism post. 


20. Century D. [quot Jellico Coal 
Co. v. Adkins, 247 S.W. 972, 197 Ky. 
684, 688 (quot Straight Creek Fuel 
Co. v. Hunt, 298 S.W. 686, 687, 221 
Ky. 265 [both cases substituting “hu- 
man” for “living” and giving this as 
definition of “traumatic’’]); Oliver 
v. Detroit Taxicab Co., 117 N.W. 235, 
210 Mich. 89, 99]. 


21. Webster Int. D. [quot Mark- 
ham v. State Industrial Commission, 
205 P. 168, 85 Okl. 81, 88]. See Great 
Atlantic & Pacific Tea Co. v. Sexton, 
46 S.W.(2d) 87, 89, 242 Ky. 266; 
Straight Creek Fuel Co. v. Hunt, 298 
S.W. 686, 687, 221 Ky. 265; Jellico 
Coal Co. v. Adkins, 247 S.W. 972, 197 
Ky. 684, 688. 


{a] Similar definition.—“‘A wound 
or injury.” Webster New Int. D. 
[quot Jellico Coal Co. v. Adkins, 
247 S.W. 972,197 Ky. 684, 688 
(quot Straight Creek Fuel Co. v. 
Hunt, 298 S.W. 686, 687, 221 Ky. 265, 
and cit Great Atlantic & Pacific Tea 
Co. v. Sexton, 46 S.W.(2d) 87, 89, 242 
Ky. 266)]. , 


“Injury” 32 C.J. p 514. 
“Wound” [40 Cyc 2865]. 


22. Black L.D. [quot Jellico Coal 
Co.. v. Adkins, 247 S.W. 972, 197 Ky. 
684, 688 (quot Straight Creek Fuel 
Co. v. Hunt, 298 S.W. 686, 687, 221 
Ky. 265)]; New Standard D. [cit 
Clark v. Department of Labor and In- 
ae 230 P. 133, 131 Wash. 256, 
258]. 


23. Black L.D. [quot Jellico Coal 
Co. v. Adkins, 247 S.W. 972, 197 Ky. 
684, 688 (quot Straight Creek Fuel 
Co. v. Hunt, 298 S.W. 686, 687, 221 
Ky. 265, and cit Great Atlantic & Pa- 
cific Tea Co. v. Sexton, 46 S.W.(2d) 
87, 89, 242 Ky. 266)]; Webster D. 
[quot Pellerin v. Washington Veneer 
Co., (Wash.) 2 P.(2d) 658, 659, 162 
Wash. 555]. 


24. Webster D. [quot Great Atlan- 
tic & Pacific Tea Co. v. Sexton, 46 S. 
W.(2d) 87, 89, 242 Ky. 266 (cit 
Straight Creek Fuel Co. v. Hunt, 298 
S.W. 686, 687, 221 Ky. 265; Jellico 
Coal Co. v. Adkins, 247 S.W. 972, 197 
Ky. 684, 688)]. 


25. New Standard D. [cit Clark v. 
Department of Labor and Industries, 
230 P. 133, 181 Wash. 256, 258]; Web- 
ster Unabr.D. [quot Jellico Coal Co. 
v. Adkins, 247 S.W. 972, 197 Ky. 684, 
688 (quot Straight Creek Fuel Co. v. 
Hunt, 298 S.W. 686, 687, 221 Ky. 265)]. 
See Great Atlantic & Pacific Tea Co. 
v. Sexton, 46 S.W.(2d) 87, 89, 242 
Ky. 266; Cavalier v. Chevrolet Mo- 
tor Co. of New York, 178 N.Y.S. 489, 
491, 189 App.Div. 412. 


Trauma- 


26. Great Atlantic & Pacific Tea 
Co. v. Sexton, 46 S.W.(2d) 87, 89, 242 
Ky. 266; Straight Creek Fuel Co. vy. 
Hunt, 298 S.W. 686, 687, 221 Ky. 265; 
Jellico Coal Co. v. Adkins, 247 S.W. 
972, 197 Ky. 684, 688. 


[a] Accepted meaning implies 
physical force.—(1) ‘It will be ob- 
served that all these definitions of 
‘trauma’ .. . imply the presence of 
physical force, and this is the gener- 
ally accepted meaning of the word.” 
Jellico Coal Co. v. Adkins, 247 S.W. 
972, 197 Ky. 684, 688 [quot Great At- 
lantic & Pacific Tea Co. v. Sexton, 46 
S.W.(2a) 87, 89, 242 Ky. 266]. To 
similar effect Straight Creek Fuel Co. 
v. Hunt, 298 S.W. 686, 687, 221 Ky. 
265. (2) “This word, however, much 
abused in matters relating to insur- 
ance, contemplates some external vi- 
olence, some wounding or bruising of 
the body.” Cavalier v. Chevrolet Mo- 
tor Co. of New York, 178 N.Y.S. 489, 
491, 189 App.Div. 412. 


{b] Not limited to physical force. 
—‘This does not include within its 
scope and meaning only physical 
force, in the sense of a blow, a cur- 
rent of electricity, or like terms im- 
plying, power, vigor, violence, or en- 
ergy in the commonly accepted mean- 
ing of those terms, but may be as 
consistently construed to include any 
independent influence or cause exter- 
nal to the body coming into direct 
contact with, and causing injury to, 
the physical structures thereof.” 
Great Atlantic & Pacific Tea Co. v. 
See 46 S.W.(2d) 87, 89, 242 Ky. 

“Physical force” 48 C.J. p 1056 text 
and notes 56, 57. 


27. Clark v. Department of Labor 
ae apenatelee, 230 P. 133,131 Wash. 
pre Oise 


28. Straight Creek Fuel Co. v. 
Hunt, 298 S.-W. 686, 687, 221 Ky. 265. 


29. See also Trauma ante; Trau- 
matism post. 


30. Webster D. [quot Pellerin vy. 
Washington Veneer Co., (Wash.) 2 
P.(2d) 658, 659, 162 Wash. 555]. 


81. Black LL.D. [quot Jellico Coal 
Co. v. Adkins, 247 S.W. 972, 197 Ky. 
684, 688 (quot Straight Creek Fuel 
es Hunt, 298 S.W. 686, 687, 221 Ky. 


32. Fisher vy. St. Louis Transit Co., 
95 S.W. 917, 198 Mo. 562, 576. 


33. Webster D. [quot Pellerin v. 
Washington Veneer Co., (Wash.) 2 P. 
(2d) 658, 659, 162 Wash. 555]. 


34. Webster New Int. D. [quot 
Jellico Coal Co. vy. Adkins, 247 S.w. 
972, 197 Ky. 684, 688 (quot Straight 
Creek Fuel Co. v. Hunt, 298 S.w. 
686, 687, 221 Ky. 265)]. 


35. Straight Creek Fuel Co. 
Hunt, 298 S.W. 686, 687, 221 Ky. 26 


36. Cavalier v. Chevrolet Motor 
Co. of New York, 178 N.Y.S. 489, 490, 
189 App.Div. 412. 


Vv. 
5. 


TRAUMATIC.” 
caused by or resulting from a wound or any external 
injury;°1 having to do with a wound or injury ;°* 
of or pertaining to wounds;?* pertaining to or due 
to a wound or injury: : 


“Hxternal traumatie injury, 
guinal hernia (traumatic),”°* “internal traumatic 
injury,”?? “traumatic accident,”*§ “traumatic dis- 
ease,”?® “traumatic hernia,”*° “traumatic injury, 
“traumatie injury by accident,”’*? “traumatic na- 


A term applied to wounds;*° 


935 bin 
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87. Straight Creek Fuel Co. v. 
Hunt, 298 S.W. 686, 687, 221 Ky. 265. 


38. Wallins Creek Collieries Co. v. 
Si ahr 277 S.W. 234, 211 Ky. 200, 


[a] Held not “traumatic acci- 
dent.”—-Where death of employee aft- 
er exertion was undisputedly shown 
to be from angina pectoris, a prior 
diseased condition of the heart, such 
heart failure held not to be a trau- 
matic accident within the meaning of 
Workmen’s Compensation Act (Ky. 
St. § 4880). Wallins Creek Collieries 
Co. v. Williams, 277 S.W. 234, 211 Ky. 
200, 204 [cit and foll Rusch v. Louis- 
ville Water Co., 237 S.W. 389, 193 Ky. 
698, 700]. See also Workmen’s Com- 
pensation Acts § 55. 


39. See Workmen’s Compensation 
Acts § 55 text and note 32 


[a] “Idiopathic disease” distin- 
guished.—See Workmen’s Compensa- 
tion Acts § 55 text and notes 31-33. 


40. Rosario v. Heller Bros. Co., (N. 
J.) 126 A. 294. See Cavalier v. Chev- 
rolet Motor Co. of New York, 178 N. 
Y.S. 489, 490, 189 App.Div. 412. 


[a] “Traumatic hernia” held not 
shown.—(1) Evidence that a work- 
man, while doing his ordina work, 
felt a severe pain in his right side, 
and that next day a physician found 
a “right inguinal hernia (traumatic),” 
held insufficient. to show that he had 
sustained traumatic hernia. Cavalier 
v. Chevrolet Motor Co. of New York, 
178 N.Y.S. 489, 490, 189 App.Div. 412. 
(2) Under P. L. (1919) p 204 par 11 
(x), as re-enacted by P. L. (1923) p 
104, par 11 (x), proof which fails 
to indicate any puncturing or tear- 
ing of abdomen wall or any prostra- 
tion held insufficient to establish a 
“traumatic hernia.’”’ Rosario v. Hell- 
er Bros. Co., (N.J.) 126 A. 294, 295. 


41. Great Atlantic & Pacific Tea 
Co. v. Sexton, 46 S.W.(2d) 87, 89, 242 
Ky. 266; Straight Creek Fuel Co. v. 
Hunt, 298 S.W. 686, 687, 221 Ky. 
265; Wallins Creek Collieries Co. v. 
Williams, 277 S.W. 234, 211 Ky. 200, 
203; Jellico Coal Co. v. Adkins, 247 
S.W. 972, 197 Ky. 684, 688; Rusch 
v. Louisville Water Co., 237 S.W. 389, 
193 Ky. 698, 700. See also Workmen’s 
Compensation Acts § 55. 


[a] Held such injury.—‘Clearly, 
from these definitions, an internal 
injury resulting from an external 
force is a traumatic injury.” Straight 
Creek Fuel Co. v. Hunt, 298 S.W. 686, 
687, 221 Ky. 265 [quot Great Atlantic 
& Pacific Tea Co. v. Sexton, 46 S.W. 
(2d) 87, 89, 242 Ky. 266]. 


42. Great Atlantic & Pacific Tea 
Co. v. Sexton, 46 S.W.(2d) 87, 88, 242 
Ky. 266; Wallins Creek Collieries Co. 
v. Williams, 277 S.W. 234, 211 Ky. 
200, 203; Jellico Coal Co. v. Adkins, 
247 S.W. 972, 197 Ky. 684, 688; Rusch 
v. Louisville Water Co., 237 S.W. 389 
193 Ky. 698, 700. : 


[a] “Occupational disease” distin- . 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ture,”43 “traumatic 


TRAUMATISM.‘° 
system due to a trauma.®° 


. Phrase: 
matism.’’51 


TRAVAIL.5? The act of child-bearing.5? 


TRAVEL.54 
[§ 1] A. In General. 


guished.—Great Atlantic & Pacific 
Tea Co. v. Sexton, 46 S.W.(2d) 87, 89, 
242 Ky. 266; Jellico Coal Co. v. Ad- 
kins, 247 S.W. 972, 197 Ky. 684, 688. 


“Occupational disease” see Work- 
men’s Compensation Acts § 56. 


43. Pellerin v. Washington Veneer 
Co., 2 P.(2d) 658, 659, 162 Wash. 555. 


44. See Neurasthenia 45 C.J. p 1390 
text and notes 12, 13. 


45. Oliver v. Detroit Taxicab Co., 
117 N.W. 235, 210 Mich. 89, 99. 


fa] “Traumatic nevrasthenia”’ 
compared.—‘‘Both nervous troubles 
originating from external violence.” 
Oliver v. Detroit Taxicab Co., 177 N. 
W. 235, 210 Mich. 89, 99. 


“Traumatic neurasthenia” 45 C.J. p 
1390 text and notes 12, 13. 


46. See Neurosis, 45 C.J. 
note 17 [a]. 


47. Hickey v. Ministers’ Casualty 
ereet. 158 N.W. 45, 46, 133 Minn. 
15. 

[a] Phrase defined.—‘‘An inflam- 
mation of the peritoneum caused by 
a blow to the abdomen... is 
known to the medical profession as 
traumatic peritonitis.” Hickey v. 
Ministers’ Casualty Union, 158 N.W. 
45, 46, 133 Minn, 215. 


[b] Accident and not disease.— 
In an action on an accident insurance 
policy where as a result of the acci- 
dent the insured suffered from trau- 
matic peritonitis, held, that his death 
was not proximately caused by a dis- 
ease, within the meaning of the poli- 
cy. Hickey v. Ministers’ Casualty 
Union, 158 N.W. 45, 46, 133 Minn. 
215. 

48. See Pneumonia 49 C.J. p 1038 
text and note 97. 


49, See also Trauma ante; 
matic ante. 

50. Webster Int. D. [quot Mark- 
ham y. State Industrial Commission, 
205 P. 163, 85 Okl. 81, 88. 


“Trauma”? ante. 

51. Webster Unabr.D. [quot Jelli- 
co Coal Co. v. Adkins, 247 S.W. 972, 
197 Ky. 684, 688 (quot Straight Creek 
Fuel Co. v. Hunt, 298 S.W. 686, 687, 
221 Ky. 265 [both cases using the 

hrase to illustrate the meaning of 
“traumatice’’}) ]. 


52. See also Bastards § 61 (ac- 
cusation in travail as condition pre- 
cedent to bastardy proceedings), § 
116 (admissibility of declarations dur- 
ing travail). 

53. Black L. D. 

54, Regulation of travel by law of 
road see Highways §§ 413-420; Mo- 
tor Vehicles §§ 604-763; Municipal 
Corporations §§ 3899-3906. 


p 1390 


Trau- 


te neurasthenia,”’*4 
neuritis,”*® “traumatie neurosis,”*® “traumatic peri- 
tonitis,”*7 and “traumatie pneumonia.”!§ 


The morbid condition of the 


“Rupture of the stomach by trau- 


It has been said that the 
term “travel,” has no precise, or technical meaning, 
when used without limitation,®> sometimes being 
given a narrow,*® and sometimes a wider interpreta- 


TRAUMATIC—TRAVEL 


“traumatic 
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tion,®” as an adjective,** a noun,®® or a verb,®° de- 
pending upon the context and subject matter.*? 


[§ 2] B. As Noun. It has been said that “travel” 
as a noun has an undoubted meaning ;*? 


that is not 


to be given a narrow or restricted meaning;®? that 


it includes all methods ordinarily in common use by 


which people may traverse public streets of a state,°* 


and must be held to embrace such a legitimate use 
of the roads as may be made by persons having ocea- 


sion to pass over them while engaged in any of the 


Phrases: 


Risks of travel see Accident Insur- 
ance §§ 92-97. 


Traveling at night as constituting 
contributory negligence see Highways 
teen? Municipal Corporations §§ 1860, 
1 i 


What constitutes “travel” or “trav- 


eling” within Sunday laws. See Sun- 
day § 52. 
55. Lockett v. State, 47 Ala. 42, 


45; L. B. Price Co. v. City of Atlan- 
ta, 31 °5S.E: 619; 623, 106 Ga.358, 366; 
Burst v. State, 89 Ind. 133, 135; Hardy 
v. Keene, 52 N.H. 370, 377; Howrigan 
v. Bakersfield, 64 A. 1130, 79 Vt. 249, 
255, 9 Ann.Cas. 282. 


56 Hendry v. Town of North 
Hampton, 56 A. 922, 924, 72 N.H. 351, 
101 Am.S.R. 681, 64 L.R.A. 70 [quot 
Richmond v. Town of Bethlehem, 104 
AQY.773,, 774,- 79. N. As. 78). 


- 57. Hendry v. Town of North 
Hampton, 56 A. 922, 924, 72-N.H. 351, 
101 Am.S.R. 681, 64 L.R.A. 70 [quot 
Richmond y. Town of Bethlehem, 104 
A. 773, 774, 79 N.H. 78]. 


58. See infra §§ 4, 6. 
59. See infra §§ 2, 7. 
60. See infra §§ 3,5. 
61. L. B. Price Co. v. City of At- 


lanta, 31 S.H. 619, 623, 105 Ga. 358. 


62. Frazer v. Public Service Ry. 
Co., 105 A. 387, 89 N.J.Hq. 569, 574. 


63. Logan vy. Empire District Elec- 
trie) Co; 164). P..659; 661,,.99) Kan. (381, 
L.R.A.1917E 258. 


“T think there can be no doubt 
about what is meant by the word 
‘travel.’ Frazer v. Public Service 
Bee Co., 105 A. 387, 89 N.J.Eq. 569, 


64. Frazer vy. Public Service Ry. 
Co., 105 A. 387, 89 N.J.Eq. 569, 574. 


[a] Belating to obstruction of 
travel.—Interpreting a statutory pro- 
vision giving district commissions 
full power over construction of sew- 
er, provided they do not thereby un- 
necessarily obstruct or impede travel, 
the court, in construing the word 
‘travel,’ said: “It includes all the 
methods ordinarily in common use by 
which people, on foot and with hors- 
es, wagons, and power trucks may 
traverse .. . public streets of the 
state.’ Frazer v. Public Service Ry. 
Co., 105 A. 387, 89 N.J.Ea. 569, 574. 


{b] ‘ravel by street car included. 
—Frazer v. Public Service Ry. Co., 
105 A. 387, 89 N.J.Hq. 569, 574. 


65. Logan y. Empire District Elec- 
tric Co., 161 P. 659, 661, 99 Kan. 381, 
L.R.A.1917E 258. 


[a] In action for injuries sustain- 
ed by one who came in contact with 
high tension wires, while he was as- 
sisting in moving a frame building 


duties of life in that section or community.®5 


. “Obstruction to travel,’®® “obstruct or 
impede travel,’’®? “ordinary travel,”’®® “public travel 
along the highway,”®® “travel and use,’”?°® “travel to 


along a public road, where the court 
proceeded on the theory that ordinary 
“travel” included such moving, an in- 
struction that: “In determining the 
duty and liability of the defendant 
the term ‘travel’ is not to be given 
a narrow and restricted meaning, but 
should be held to embrace such a 
legitimate use of the road as may be 
made by persons having occasion to 
pass over them while engaged in any 
of the duties of life in that section or 
community,” was approved. Logan v. 
Empire District Electric Co., 161 P. 
659, 661, 99 Kan. 381, L.R.A.1917E 258. 


66. Frazer v. Public Service Ry. 
Co., 105 A. 387, 89 N.J.Eq. 569, 574. 


67. Frazer y. Public Service Ry. 
Co., supra. 


68. Molway v. City of Chicago, 88 
N.E. 485, 486, 239 Ill. 486, 489, 23 L. 
R.A.N.S, 548, 16 Ann.Cas. 424; Logan 
v. Empire District Electric Co., 161 
P. 659, 660, 99 Kan. 381, L.R.A.1917H 
258; Collar v. Bingham Lake Rural 
Tel. Co., 155 NW. 1075, 132 Minn. 110, 
113, L.R.A.1916C 1249; Richmond v. 
Town of Bethlehem, 104 A. 773, 774,- 
79 N.H. 78; Hendry v. North Hamp- 
ton, 56 A. 922, 924, 72 N.H. 351, 101 


Am.S.R. 681, 64 L.R.A. 70. 
{a] Held to include: (1) Bicycle 
riding. Molway v. City of Chicago, 


88 N.E. 485, 486, 239 Ill. 486, 494, 23 
L.R.A.N.S. 543, 16 Ann.Cas. 424. See 
Richmond v. Town of Bethlehem, 104 
A. 773, 774, 79 N.H. 78; Hendry v. 
North Hampton, 56 A. 922, 924, 72 N. 
H. 351, 101 Am.S.R. 681, 64 L.R.A. 
70. (2) Moving of houses. Logan v. 
Empire District Electric Co., 161 P. 


659, 660, 99 Kan. 381, L.R.A.1917E 
258. But see infra this note [b]. 
[b] Held not “ordinary travel.”— 


“Moving a house along a highway 
does not constitute ‘ordinary travel,’ 
but constitutes an unusual and extra- 
ordinary use of such highway.” Col- 
lar vy. Bingham Lake Rural Tel. Co., 


155 N.W. 1075, 132 Minn. 110, 113, 
L.R.A.1916C 1249. But see supra this 
note [a]. 

69. Little v. Central District & 


Printing Telegraph Co., 62 A. 848, 849, 
213 Pa. 238. 


70. Delaware, L. & W. R. Co. v. 
Syracuse, 157 F. 700, 109. 


{a] Within charter provision.— 
Construing section 144 of the charter ~ 
of cities of the second class (Laws 
of 1898, p 393 e¢ 182), providing that 
every street that shall not have been 
traveled or used as a street for six 
years, shall cease to be a street, the 
court said: ‘‘To constitute travel and 
use, within the meaning of section 144 
of the charter of cities of the sec- 
ond class, there must have been sub- 


stantial travel or substantial use 
thereof as a sireet; but what con- 
stitutes substantial use depends 
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serve,”71 “unnecessarily interfere 
and “wrought for travel.”*% 


[§ 3] C. As Verb—1. In General. To go from one 
place to another at distance;** to journey;‘° to 
pass,7® or make a journey,’*? from place to place, 
whether for pleasure, instruction, business or health,*® 
and whether on foot, on horseback, or in any con- 


veyance.*® 


[§ 4] 2. Traveled. “Traveled,” the past participle 
of the verb is frequently employed, sometimes as a 
verbal adjective, in phrases that have received judi- 


largely upon the location of the street 
in question, and largely on the sur- 


roundings and necessities of the 
ease.” Delaware, L. & W. R. Co. v 
Syracuse, 157 F. 700, 709. See also 


Highways §§ 3-18 (as effecting es- 
tablishment of highway), §§ 251, 252 
(failure to use as abandonment); 
Municipal Corporations §§ 3657, 3658 
(failure to use street aS abandon- 
ment), 

71. Northern Trust Co. v. Snyder, 
89 N.W. 460, 469, 113 Wis. 516, 544. 
90 Am.S.R. 867 [cit Comm’rs of La- 


bette County v. Franklin, 16 Kan. 
450, 451 (where phrase is: ‘“neces- 
sarily traveled in serving’); Ex p. 


Wyles, 1 Den. (N.Y.) 658 (where 
phrase is “travelling to make such 
service’) ]. 


[a] Limited to successful trips.— 
Northern Trust Co. v. Snyder, 89 N. 
W. 460, 469, 113 Wis. 516, 544, 90 
Am.S.R. 867 [cit Comm’rs of La- 
bette County v. Franklin, 16 Kan. 
450, 451; Ex p. Wyles, 1 Den.(N.Y.) 
658]. See also Sheriffs and Consta- 
bles §§ 1186-1188, 1195-1197. 3 


72. Wrazer v. Public Service Ry. 
Co., 105 A. 387, 89 N.J.Eq. 569,575. 


73. Kurtz v. Morse Oil Co., (Conn.) 
158 A. 906, 908. 


74. Black L. D. [quot L. B. Price 
Co. v. City of Atlanta, 31 S.B. 619, 623, 
105 Ga. 358, 366]. See O’Connell v. 
Lewiston, 65 Me. 34, 88, 20 Am.R. 
673. 


“Go” 28 C.J. p 711. 


75. Black LL.D. [quot L. B. Price 
Co: v. City of Atlanta, 31 S.E. 619, 
623, 105 Ga. 358, 366]. 


76. Lockett v. State, 47 Ala. 42, 
45 Lquotvl.. B.. Price Col ve City vot 
Atlanta, 31 S.-H. 619, 623, 105 Ga. 
358, 366; Burst v. State, 89 Ind. 133, 
135]; Hendry v. Town of North 
Hampton, 56 A. 922, 924, 72 N.H. 
Sol, OL Anis.R. 68h, 64. LAR AL 70 
[quot Richmond v. Town of Bethle- 
hem, 104 A. 773, 774, 79 N.H. 78]. 


“Pass” 47 C.J. p 1372. 


77. Hendry v. Town of North 
Hampton, 56 A. 922, 924, 72 N.H. 351, 
101 Am.S.R. 681, 64 L.R.A. 70 [quot 
Richmond v. Town of Bethlehem, 104 
A. 773, 774, 79 NH. 78]. 


78. Lockett v. State, 47 Ala. 42, 
45 [quot L. B. Price Co. v. City of At- 
lanta, 31 S.E. 619, 623, 105 Ga. 358, 366; 
Burst v. State, 89 Ind. 133, 135]. 


“A person may travel to seek em- 
ployment as well as to seek amuse- 
ment, information, or health.” Lock- 
ett v. State, 47 Ala. 42, 45 (in prose- 
aye for carrying concealed weap- 
on). 


79. Hendry v. Town of North 
Hampton, 56 A. 922, 924, 72 N.H. 351, 
101 Am.S.R. 681, 64 L.R.A. 70 [quot 
Richmond y. Town of Bethlehem, 104 
IN Type HUE (8) oo ft & ay Qa | 
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with travel,”? 2 


cial interpretation.®® 


Phrases: “Every mile necessarily traveled in serv- 


\ 


80. See cases infra this section. 


81. Com’rs of Labette County v. 
Franklin, 16 Kan. 450, 451. See also 
Sheriffs and Constables §§ 1194-1200. 


82. Pagel v. School Dist. No. 1 of 
Town of Concord, 199 N.W. 67, 184 
Wis. 251, 253. 


[a] Transportation of school chil- 
dren.—Under St. (1921) § 40.16(1) 
(b), in ascertaining distance travel- 
ed in transporting children to and 
from school, the ‘nearest traveled 
highway” held to include travel on 
a private highway. Pagel v. School 
Dist. No. 1 of Town of Concord, 199 
N.W. 67, 184 Wis. 251, 253. 


83. De Lucia vy. Kneeland, (Conn.) 
142 A. 742, 744. 


84. Delaware, L. & W. R. Co. v. 
Syracuse, 157 F. 700, 708. 


85. Jaquith v. Richardson, 8 Metc. 
(Mass.) 213, 216; Clark v. Common- 
wealth, 4 Pick. (Mass.) 135, 126; 
Daniels v. Clegg, 28 Mich. 32, 42; 


Westlund v. Iverson, 191 N.W. 253, 
154 Minn. 52; Lahiff v. McAloon, 189 
N.W. 435, 436, 152 Minn. 517; Winter 
Ver Hlarris,, 49. A .2398)) 23a. 47,0 oy, 
54 L.R.A. 643; Schnabel v. Kafer, 162 
N.W. 935, 936, 39 S.D. 70. 


[a] With reference to highways.— 
“By ‘the travelled part’ of the 
road, is intended that part which is 
usually wrought for traveling.” Clark 
v. Com., 4 Pick. (Mass.) 125, 126 [cit 
Jaquith v. Richardson, ~8 Metc. 
(Mass.) 213, 216, and quot Winter v. 
Harris;49: A. 398, 23. Rit. .47,, ba, 54 
L.R.A. 643]. To same effect Daniels 
v. Clegg, 28 Mich. 32, 42; Schnabel v. 
Kafer. 162° NW. 935) 9386." 39 oSips 
70. (2) “The traveled part may be 
in the center or on either side of the 
highway as laid out.” lLahiff v. Mc- 
Aloon, 189 N.W. 4385, 486, 152 Minn. 
517. (3) ‘The ‘traveled part’ of the 
highway means the part traveled by 
vehicles.” Westlund vy. Iverson, 191 
N.W. 253, 154 Minn. 52. (4) “By use 
of the word ‘traveled’ it was intend- 
ed to distinguish the portion of the 
right of way actually used by the 
traveling public from the entire . fi 
strip that belongs to the public for 
highway purposes.” Schnabel vy. Ka- 
fer, supra. See also Highways §§ 413-— 
420; Motor Vehicles §§ 604-763; Mu- 
nicipal Corporations §§ 38899-3906. 


86. Lahiff v. McAloon, 189 N.W. 
435, 436, 152 Minn. 517. 


87. Schnabel v. Kafer, 
935, 936, 89 S.D. 70. 


88. Westlund y. Iverson, 
W. 2538, 154 Minn. 52. 


89. Daniels v. Clegg, 28 Mich. 32, 
42; Winter v. Harris, 49 A. 398, 399, 
23 R.I. 47, 51, 54 L.R.A. 643; Schna- 
aah Coe 162 N.W. 935, 986, 39 


90. O'Neil v. City of New Haven, 
67 A. 487, 488, 80 Conn. 154. 


162 N.W. 


191 N. 


ing,”8! “nearest traveled highway,”®* “part . . . 
customarily traveled,”’®* “traveled or used as a 
street,”®* “traveled part,”®® “traveled part of such | 
road,”8° “traveled part of the bridge or road,”** 
“traveled part of the highway,”** “traveled part 
‘of the road,”®® “traveled part of the street,”°° “trav- 
eled path,”®! “traveled place,”®? “traveled portion, 
“traveled portion of the highway,”®* “traveled por- 
tion of the road,’®> “traveled public highway, 
“traveled publie road,”®? “traveled public road or 


1193 


996 


91. Dupuis v. Town of Billerica, 
157 -N. Hs 3393,.341-0) 260, 4Mass.. 2105" 
Weare v. Fitchburg, 110 Mass. 334, 
337; Winter v. Harris, 49 A. 398, 23 
Ril. 47, 51,. 54 dy RA, 6438 


[a] Phrase defined.—‘We under- 
stand the traveled path to be that 
which, with the knowledge and ac- 
quiescence of the town, is used for 
public travel, within the located lim- 
its of the way.” Weare v. Fitchburg, 
110 Mass. 334, 337 [quot Dupuis v. 
Town of Billerica, (Mass.) 157 N.E. 
Soe ofl. 


[b] “fraveled way” equivalent.— 
In common speech “traveled way” held 
definable in same terms as “traveled 
path.” Dupuis v. Town of Billerica, 
157 N.E. 339, 341, 260 Mass. 210. 


92. See Railroads §§ 1012, 
1817 note 55 [cl]. 


93. Kurtz v. Morse Oil Co., (Conn.) 
158 A. 906, 908. 


94. Kurtz v. Morse Oil Co., supra; 
De Lucia v. Kneeland,.(Conn.) 142 A. 
742, 744; Little v. Central District & 
Printing Telegraph Co., 62 A. 848, 
851, 213 “Pa. 238: 


[a] Under “law of the road.”— 
(1) In “law of the road” statute, the 
court construed “the statutory phrase 
‘traveled portion of the road’ to mean 
the portion actually wrought for trav- 


(2) “The worked 
portion of these highways is the por- 
tion intended for travel, and ordinari- 
ly is literally the ‘traveled portion’ 
of the highway.” Kurtz v. Morse Oil 
Co., supra. (3) A charge to a jury 
“that the traveled portion of the 
highway was ‘not what portion was 
occasionally traveled but what por- 
tion was usually or customarily tray- 
eled,’”’ was sustained. Kurtz v. Morse 
Oil Co., supra. 


[b] Dirt shoulders on hard-sur- 
faced roads held not included.—Kurtz 
v. Morse Oil Co., (Conn.) 158 A. 906, 
908; De Lucia y. Kneeland, (Conn.) 
142 A. 742, 744, 


95. De Lucia vy. Kneeland (Conn.) 
142 A. 742, 744; Little v. Central Dis- 
trict & Printing Telegraph Co., 62 A. 
848, 849, 213 Pa. 238. 


[a] Defined in instructions.—(1) 
“The traveled portion of the road 
+ +. . Was that part of the highway 
customarily traveled by vehicles up- 
on the highway.” De Lucia v. Knee- 
land, (Conn.) 142 A. 742, 744. (2) 
“The part that customary travel oc- 
cupies and takes on the public high- 
way.” Little v. Central District & 
Printing Telegraph Co., 62 <A. 848, 
849, 213 Pa. 238. 


96. Little v. Central District & 
Printing Telegraph Co., 62 A. 848, 
850, 213 Pa. 238. 


$7. Thompson Negl. § 1566 [quot 
Ray v. Chesapeake & O. R. Co., 50 
S.E. 413, 415, 57 W.Va. 333]; Irving 


1789, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 4-6] 


street,”°® “traveled road or street,”®® “traveled 


track,”* and “traveled way.’ 


[§ 5] 3. Traveling—a. In General. 


the present participle of “travel,” 


and primary sense, means passing from place to 
place,? but not moving about from street to street 
or house to house in the city,* nor riding or walking 


for exercise or recreation.® 
Phrases: “Any person .. . 


MeaChicaroywite Fe S&P. Ryn Co..5 tor 


traveling,”® “per- 
son traveling,’ “traveling as a passenger,”® “travel- 
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ing by a public or private conveyance,”® “traveling 


by biecycle,”1° “traveling from place to place,’’?! 


“Traveling,” 
in the ordinary 


“ ‘traveling’ on a journey,”!? “traveling on public 
business,”*® “traveling on the train,”!* and “travel- 
ing upon a highway.”?® 

[§ 6] b. Verbal Adjective. 
which the present participle “traveling” is used ad- 


Various phrases, in 


jectively, have received judicial interpretation.*® 


death of a traveler on a highway, 


Traveling salesman.17 
a well known popular meaning,!® and is generally 


The term is said to have 


a passenger,” within a life policy pro- 


S.w. 1009, 1010, 156 Mo.App. 667.| where defect was in rut in a gravel] viding, in such case, for recovery of 
See also Railroads § 1817. shoulder near a broken and uneven] double the face of the policy, though 
[a] What constitutes.—(1) “For edge of macadam, instruction that]he had got off at an intermediate sta- 


a railroad company merely to permit 
the public to use a crossing within 
a switchyard does not make it a 
public road or street crossing, within 
a statute requiring signals to be giv- 
en. A way provided by a railroad 
company over its.-own grounds to its 
depot has been held not to be a ‘trav- 


eled public road,’ within the meaning |, 


of the same statute; but this seems 
untenable. On the other hand, evi- 
dence that a public road has been 
worked and traveled for ten or fif- 
teen vears has been held sufficient to 
show that it is a traveled public road 
within the meaning of the same stat- 
ute.” Ray v. Chesapeake & O. R. 
Cor 750 Ssh. 4135-4155 -5 7 “Wevias 333 
[quot Thompson Negl. § 1566]. (2) 
“The alley in question was a traveled 
public road.” Irving v. Chicago, R. 
Eads PasRy. Co.2 1388 °S.W.. 10695 1010, 
156 Mo.App. 667. 


98. Thompson Negl. § 1566 [quot 
Ray v. Chesapeake & O. R. Co., 50 S. 
EB. 413, 414, 57 W.Va. 333]; Irving v. 
Chicago, R. I. & P. Ry. Co., 137 S.W. 
1009, 1010, 156 Mo.App. 667. See also 
Railroads § 1817 text and notes 50- 


99. Irving v. Chicago, R. I. & P: 
Ry. Co., 137 S.W. 1009, 1010, 156 Mo. 
App. 667. See also Railroads § 1817. 


{a] May include alley.—Irving v. 
Chicago, R. i. & Pi Ry. Co., 137- Siw. 
1009, 1010, 156 Mo.App. 667. 


town’s obligation extended only to 
the “traveled way,’ and not necessa- 
rily to entire width provided in lay- 
out, and that it was for jury to say 
whether defect was within the trav- 
eled portion of the way, held not er- 
ror. Dupuis v. Town of Billerica, 157 
N.E. 339, 341, 260 Mass. 210. 


“Traveled path” equivalent see su- 
pra note 91 [b]. 


Leaving “traveled way” as con- 
tributory negligence see Highways § 
a Municipal Corporations §§ 1857— 


Liability for defects outside of 
“traveled way” see Highways § 445; 
Municipal Corporations § 1774. 


3. Howrigan v. Town of Bakers- 
field, 64 A, 1130, 79 Vt. 249, 255, 9 Ann. 
Cas. 282 


4 Kochman y. Baumeister, 63 N. 
Y.S. 508, 505, 49 App.Div. 369. 


[a] Traveling salesman’s con- 
tract.—In an action by one employed 
as a traveling salesman for breach of 
contract because he was not permit- 
ted to travel during all of a specified 
period of time but was confined to 
making sales within New York City, 
the court said: “It is idle to talk of 
his ‘traveling’ in the city of New 
York and its vicinity. The parties 
contemplated traveling in the ordi- 
nary sense, not moving about from 
street to street, or house to house, in 


tion for a legitimate purpose, while 
the train was waiting, and was killed 
in attempting to reboard it. Wharton 
v. New York Life Ins. Co., 100 S.E. 
266, 267, 178 N.C. 1385, 138. See also 
Accident Insurance §§ 92-97, 356. 


9. Northrup v. Railway Pass. As- 
sur. Co., 43 N.Y. 516, 519, 3 Am.R. 724 
(in accident insurance policy). f 


10. Richmond vy. Town of Bethle- 
hem,” 104. As: 773, 77-4.) 79° INSEL.) 8s 
Hendry v. Town of North Hampton, 
56 A. 922, 924, 72 N.H. 351, 101 Am.S. 
R. 681, 64 L.R.A. 70. 


11. Adams v. State, (Tex.) 78 S.W. 
935; Hairston v. State, 37 S.W. 858, 
36 Tex.Cr. 470, 471. 


[a] In occupation tax statute.— 
As used in a statute imposing an oc- 
cupation tax upon a physician, spe- 
cialist, etc., ‘traveling from place to 
place in the practice of his profes- 
sion,’ the phrase held to refer to an 
itinerant practitioner but not to a 
physician having two places of busi- 
ness and dividing his time between 
the two. Hairston v. State, 37 S.W. 
858, 36 Tex.Cr. 470, 471. To same ef- 
fect Adams v. State, (Tex.) 78 S.W. 
935. See also Physicians and Sur- 
geons §§ 938, 95. 


12. Lockett v. State, 47 Ala. 42, 46. 


13. Howes v. Abbott, 20 P. 572, 78 
Cal. 270, 272. 


[a] Traveling on personal busi- 


the city or its suburbs.” Kochmann|ness distinguished.—In determining 
1. Rudd v. Jackson, 213 N.W. 428,/v. Baumeister, 63 N.Y.S. 503, 505, 49]a certain. officer’s right to collect 
430, 203 Iowa 661, 665 (in snow-cov-| App.Div. 369, 371. mileage, the court said: “In going to 


ered highway). 


2. O’Neil v. City of New Haven, 67 
A. 487, 488, 80 Conn. 154; Rudd v. 
Jackson, 213 N.W. 428, 430, 203 Iowa 
661, 665; Dupuis v. Town of Billerica, 
157 N.E. 339, 341, 260 Mass. 210; Nudd 
v. Lansdowne, 42 A. 474, 190 Pa. 89, 
94; Winter v. Harris, 49 A. 398, 399, 
23 R.1. 47, 51, 54 LRA. 643. 


{a] Definitions in instruction ap- 
proved.—(1) With reference to the 
“traveled way” which it is the duty 
of borough authorities to keep in a 
reasonable condition the court used 
the following language in its charge: 
“By the traveled way we mean the 
part of the road that the borough has 
laid out and provided for public 
travel.” Nudd v. Lansdowne, 42 A. 
474, 190 Pa. 89, 94. (2) In action for 
injuries from automobile collision, 
where it appeared that snow covered 
highway, making travel difficult 
thereon, except on single track, which 
each party claimed to be on his side 
of the highway, instruction assuming 
that such track was the ‘traveled 
way,” within Code (1924) § 5020, re- 
quiring vehicles meeting on a high- 
way to give one-half of the traveled 
way by turning to the right, held not 
prejudicial error, especially where 
both parties tried. the case on such 
theory. Rudd v. Jackson, 213 N.W. 
428, 430, 203 Iowa 661, 665. (38) In 
action under Gen. L. c 229 § 1, for 


“Wiove”’ 42 C.J. p 1411. 


5. Cleveland v. City of Bangor, 32 
A. 892, 895, 87 Me. 259, 267, 47 Am.S.R. 
326; Sullivan v. Maine Cent. R. Co., 
19 A. 169, 82 Me. 196, 198, 8 L.R.A. 
427; Davidson v. City of Portland, 
69-Me. 116, 117, 31 Am.R. 253; O’Con- 
nell v. Lewiston, 65 Me. 34, 37, 20 Am. 
R. 673; Barker v. Worcester, 29 N.E. 
474, 1389 Mass. 74, 75 (all cases refer- 
ring to Sunday laws). 


“Recreation” 53 C.J. p 659. 


6 Richmond vy. Town of Bethle- 
hem, 104 A. 773, 774, 79 N.H. 78; 
Hendry v. Town of North Hampton, 
56. A.’ 922, 924,°72 N.H. 351, 101 Am. 
S.R. 681, 64 L.R.A. 70. 


7. Campbell v. State, 125 S.W. 893, 
58 Tex.Cr. 349, 350, 21 Ann.Cas. 447. 


[a] Held to be “person traveling.” 
—(1) “One contemplating a journey, 
who is arrested when about to board 
a train, is a person traveling.’ Camp- 
bell v. State, 125 S.W. 893, 58 Tex.Cr. 
349, 350, 21 Ann.Cas. 447. (2) “One 
person going from one county to an- 
other is a person traveling.” Camp- 
bell v. State, supra. 


8. Wharton v. New York Life Ins. 
Co., 100 S.E. 266, 178 N.C. 135, 138. 


[a] Within life insurance policy. 
—Death of insured held caused by 
accident while he was “traveling as 


a place of meeting at the beginning 
of the session, and in returning to his 
home at the end of it, he is evidently 
‘traveling on public business.’ But if 
during the session he makes daily 
visits to his home, such visits must 
be deemed to have been made for his 
own convenience, comfort, or econ- 
omy or to attend to his own private 
affairs, and not on public business.” 
Howes v. Abbott, 20 P. 572, 578, 78 
Cal. 270, 272. 
14. Lockett v. State, 47 Ala. 42, 44. 
15. Hendry v. North Hampton, 56 
AW 922, 720 Ne 8525355)... Ot wAIm Se 
681, 64 L.R.A. 70; Varney v. Man- 
chester, 58 N.H. 430, 431, 40 Am.R. 
592; Hardy v. Keene, 52 N.H. 370, 377. 
16. See cases infra this section. 
17. See also Canvasser 9 C.J. p 
1275; Commercial Traveler 12 C.J. p. 
142; Salesman 55 C.J. p 1343. 
Traveling salesman: 
Bankruptcy § 552 (priority of claim 
for services). 
Carriers § 1564 (samples as baggage). 
Commerce §§ 26, 145-150. 
Corporations § 1607 note 70 fa] 
(stockholders’ liability for salary), 
§ 4137 (service of process). 


Hawkers and Peddlers §§ 1-7. 


18. Strain v. Chicago Portrait Co., 
126 BF. 831, 835. 


808 [63 C.J.] 


accepted! in the sense of: 


to his principal for acceptance ;”° 


19. T. C. May Co. v. Menzies Shoe 
Co., 113 1SiH 25938, 184, NC. 150; 152 
{eit C.J.]. 


20. Strain v. Chicago Portrait Co., 
126 F. 831, 835 (where the same defi- 
nition is given for “drummer” and 
“traveling salesman’). See Kimmel 
v. City of Americus, 31 S.E. 623, 105 
Ga. 694, 698; T. C. May Co. v. Men- 
zies Shoe Co., 113 S.E. 593, 184 N.C. 
150,.152 [cit C.J. sub verbo “Drum- 
mer’’]. 


“Drummer” 19 C.J. p 790. 


21. In re Dexter, 158 F. 788, 790, 
89 C.C.A. 285. } 


22. Upchurch v. v. City of La- 
Grange, 125 S.H. 47, 48, 159. Ga. 113, 
120 [quot Kimmel v. City of Ameri- 
cus, 31 S.E. 623, 105 Ga. 694, 698 (syl- 
labus)]. See Strain v. Chicago Por- 
trait Co., 126 F. 831, 835 [cit Board- 
man v. McClure Co., 123 F. 614, 617]. 


23. Strain v. Chicago Portrait Co., 
126 F. 831, 835 (so defining the terms 
“drummer” and “traveling salesman” 
as used in Mo. Rev. St. (1899) §8§ 
1024-1026, requiring foreign corpora- 
tions for pecuniary profit, doing busi- 
ness in the state, to file articles of 
incorporation and be subject to local 
visitation, and the payment of taxes 
on its business, and expressly except- 
ing from the operation of the stat- 
ute “drummers or traveling salesmen 
soliciting business in this state for 
foreign corporations which are en- 
tirely nonresident.” 


24 7T. C. May Co. v. Menzies Shoe 
Co., 113 S.B. 593, 184 N.C. 150, 152. 


25. Macon Cigar & Tobacco Co. v. 
Berriman Bros., (Ga.App.) 157 S.E. 
916, 918 [quot Dannenberg Co. v. 
ea 116 S.B. 892, 893, 30 Ga.App. 


[a] May have plenary authority.— 
“However such presumption does not 
exist where the salesman has plenary 
authority to make a complete con- 
- tract on behalf of his principal.” Ma- 
con Cigar & Tobacco Co. v. Berriman 
Bros., 157 S.E. 916, 919, 43 Ga.App. 38. 


26. L. B. Price Co. v. City of At- 
yee 31 S.E. 619, 623, 105 Ga. 358, 


27. Hamberger v. Marcus, 27 A. 
681, 157 Pa. 138, 139, 37 Am.S.R. 719. 
See Upchurch v. City of LaGrange, 
L2bU S247, - 159 Gan (L138, 9119s) Ln Bs 
Price Co. vy. City of Atlanta, 31 S.B. 
619, 623, 105 Ga. 358, 367; Mulhol- 
mete v. Wood, 31 A. 248, 166 Pa. 486, 


[a] His authority, compensation, 
and responsibilities discussed.—In re 
Dexter, 158 F. 788, 790, 89 C.C.A. 285. 


{[b] Functions of traveling sales- 
men discussed.—Strain v. Chicago 
Portrait Co., 126 F. 831, 835; Board- 
man v. McClure Co., 123 F. 614, 617; 


A drummer ;?° a man 
who travels about the country soliciting orders for 
goods, which orders are sent to his employer for ap- 
proval;?1_ an agent who goes from town to town, 
exhibiting samples of goods and taking orders on his 
employer or employers for such goods from con- 
sumers;22 an employee employed to go into other 
states and communities to drum up and solicit busi- 
ness for the house he represents;?* a salesman who 
takes or solicits orders for goods, and forwards them 
to his principal for approval or rejection;’* a spe- 
cial agent, whose authority is presumed to be lim- 
ited to taking and receiving orders to be transmitted 


™y / « -e, ee 
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er’s goods.?* 
salesmen.’’28 


one engaged in 


T. C. May Co. v. Menzies Shoe Co., 
113 S.E. 598, 184 N.C. 150, 152. 


[ec] “Broker” distinguished.—‘A 
traveling salesman . . is not ina 
technical or popular sense a broker 
. . . although he may be compen- 
sated for his services by commissions 
on the sales so effected by him.” 
Hamberger v. Marcus, 27 A. 681, 682, 
U57- Pash 8 8; Sel39) | Ba Adie Sekeer ele 
“Broker” see Brokers § 1. 


[ad] “Factor” distinguished.—‘A 
traveling salesman . Cis 28OL, sD 
a technical and popular sense, a 
- . factor, although he may be 
compensated for his services by com- 
missions on the sales so effected by 
him.” Hamberger v. Marcus, 27 A. 
681, 157 Pa. 133, 139,.37 Am.S.R.- 719. 
See also Factors § 6 text and note 42. 
“Ractor’ see Factors § 1 


[e] “Salesman in store” compared 
—Hamberger v. Marcus, 27 A. 681, 
L572 Pa Helos 3 sho 9 yoda ee reat sph os 
“Salesman” 55 C.J. p 1343. 


[f] Held to include: (1) One em- 
ployed by wholesale dealers in dry 
goods, who “was to sell goods, paying 
his own expenses and receiving house 
and road commissions. His compen- 
sation was entirely by commissions 
on approved sales, whether made up- 
on the road or at the house, by him 
or by any one to customers whom he 
had secured, - was clearly a 
traveling salesman.” Mulholland v. 
Wood, 31 A. 248, 249, 166 Pa. 486, 489. 
(2) “Only that class of persons en- 
gaged in selling goods either by sam- 
ple or otherwise, who travel on this 
business from city to city and from 
town to town, and whose business 
relations are connected with those 
who in such cities or towns are like- 
wise engaged in business which con- 
templates a resale of the goods sold, 
or consumption in large quantities.” 
L. B. Price Co. v. City of Atlanta, 31 
S.E. 619, 105 Ga. 358, 367 [quot Up- 
church v. City of LaGrange, 125 S.E. 
42, bb9 Ga. 113,429). 


“Canvasser” distinguished see Can- 
vasser 9 C.J. p 1275 note 45 [a]. 


28. Strain v. Chicago Portrait Co., 
126 F. 831, 835. 


29. See also Traveling Salesman, 
supra notes 17-27; and cross refer- 
ences thereunder, 


30. Pegues v. Ray, 23 So. 904, 50 
La.Ann. 574, 576. See Weatherly v. 
City of Athens, 90 S.E. 494, 18 Ga, 
App. 734, 735. See also Hawkers and 
Peddlers, §§ 1-7. 


[a] “Peddler” synonymous.—Pe- 
oe ne Ray, 23 So. 904, 50 La.Ann. 


Sl. Pegues v. Ray, 23 So. 904, 50 
La.Ann. 574, 577. 


[a] Commercial drummer or can- 
vasser distingnished.—‘A commer- 


Traveling vendor.” ‘ I 
scale;?° one who carries about with him the articles 


of merchandise which he sells. 
and traveling vendor. 


Other phrases: ; 
“traveling agent,”?4 “traveling crane,”*> “traveling 
employé,”** “traveling expenses,”** “traveling mer- 

\ 


selling goods, either by sample or otherwise who 
travels on this business;2® one who exhibits samples 
of and takes orders from purchasers for his employ- 
Phrase: 


“Drummers and traveling 


A peddler on an enlarged 
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Phrase: “Peddler 


9932 


“Actual traveling expenses, 


cial drummer or canvasser who goes 
out on the road soliciting orders for 
his house, whether it be located in or 
out of the state, and who takes with 
him samples of the goods or wares 
his house deals in, is not a ‘traveling 
vendor,’ within the meaning of the 
statute, [an act imposing a tax on 
traveling vendors].” Pegues v. Ray, 
23 So. 904, 50 La.Ann. 574, 576. 


[b] Held not “traveling vendors.” 
—(1) A person who has a fixed place 
of business in a city, where he buys 
and sells merchandise commonly 
known as “junk,” held not a peddler 
and traveling vendor within the mean- 
ing of Civil Code (1910) § 946. 


Weatherly v. City of Athens, 90 S.E. 


494, 18 Ga.App. 734, 735. (2) Within 
a tax statute, Act (1890) No. 150 § 138, 
providing that “all traveling vendors 
of stoves, lightning rods, and clocks 
shall pay a license annually of [a 
stated amount],”’ a sales agent and 
his canvassers, employed by a stove 
company, who went about the terri- 
tory taking orders for stoves, from 
sample carried on their wagons, and 
subsequently, when the stoves arrived 
from the depot or warehouse, making 
delivery thereof to the buyer held not 
“traveling vendors.” Pegues v. Ray, 
23 So. 904, 50 La.Ann. 574, 577. 


32. Weatherly v. City of Athens, 
90 S.E. 494,.18 Ga.App. 734, 735. 


33. Corbett v. State Board of Con- 
trol, 204 P. 823, 188 Cal. 289, 291; Niel- 
sen v. Richards, 243 P. 697, 75 Cal. 
App. 680, 684. 


[a] Not limited to expense of lo- 
comotion or conveyance.—Construing 
the phrase in the law allowing mem- 
bers of the supreme court their ‘ac- 
tual traveling expenses,” the court 
said: “It has been the universal prac- 
tice . - to allow the members and 
officers of that court, not only their 
railroad fare, but also their hotel bills 
during the time of their attendance 
on the sessions. The phrase quoted 
has always been understood to in- 
clude these expenses.’’ 
State Board of Control, 204 P. 823, 
188 Cal. 289, 291 [quot Nielsen v. 
Richards, 243 P. 697, 75 Cal.App.. 680, 
684 (construing phrase in teacher’s 
contract in which lump sum was in- 
ra na as allowance for such expens- 
es)]. 


34 North Carolina Automotive 
Trade Ass’n v. Doughton, 135 S.R. 
131, 132, 192 N.C. 384. 


85. Seeds v. American Bridge Co., 
75 P. 480, 481, 68 Kan, 522. 


86. London & Laneashire Indem- 
nity Co. v. Industrial Accident Com- 
piesion, 170 P. 1074, 35 Cal.App. 681, 


37. Corbett v. State Board of Con- 
trol, 204 P. 823, 188 Cal. 289, 291; Niel- 
sen v. Richards, 243 P. 697, 75 Cal. 


For later cases, developments and changes in the law see Annotations, same title and section number 


. 
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Corbett v.: 


bi tle * 
i) 


ww 


z 
: 


chant,”38 "traveling or city salesman,”’?® “traveling 

traveling physician,”*1 
. ? . . 

sheep,”4? “traveling stock,”’*? “traveling time,’*4 


peddler,”*° 
and “traveling way.”4> 


[§ 7] c. Verbal Noun. 


ney,°° 


App. 680, 684; Markstein v. M. Uf- 
land & Co., 214 N.Y.S. 476, 477, 126 
Misc. 683; Ward v. Nield, [1917] 2 K. 
B. 832, 835. See also Sheriffs and Con- 
stables §§ 1186-1188, 1194-1200 (trav- 
eling expenses of sheriff or deputy). 


[a] Held to include: Q) “Ex- 
penses of traveling both to and from 
the court.” Ward v. Nield, [1917] 2 
K.B. 832, 835 (within County Court 
Rules, Order XXV r. 26). (2) Hotel 
bills. Corbett v. State Board of Con- 
trol, 204 P. 823, 188 Cal. 289, 291 [quot 
Nielsen v. Richards, 243 P. 697, 75 
Cal.App. 680, 684]. 


[b] May include “entertainment 
expense.”—In discharged salesman’s 
action for advances for “traveling 
expenses” and “weekly drawings,” 
for balance of term, evidence that 
sum charged as advance was for en- 
tertaining customers held erroneous- 
ly excluded, entertainment expenses 
not being within commonly accepted 
meaning of quoted terms, but evi- 
dence of established custom to so in- 
clude them held admissible. Mark- 
stein v. M. Ufland & Co., 214 N.Y.S. 
476, 477, 126 Misc. 683. 


a Com. v. Edson, 2 Pa.Co. 377, 


As equivalent to, synonymous with, 
or distinguished from, “hawker” or 
“peddler” see Hawkers and Peddlers 
§ 5 text and notes 75-80. 


39. In re Dexter, 158 F. 788, 791, 
89 C.C.A. 285. 


40. Martin v. Rosedale, 
A10;*> 130.-/Ind.. 5109; 411. 
Hawkers and Peddlers § 1. 


[a] Used in town ordinance held 
to apply to all who traveled from 
house to house in the town for the 
purpose of vending merchandise, 
without regard to their place of resi- 
dence. Martin v. Rosedale, 29 N.E. 
410, 130 Ind. 109, 111. 


41. Adams v. State, (Tex.) 78 S.W. 
935. See Hairston v. State, 37 S.W. 
858, 86 Tex.Cr. 470, 471. 


[a] Hela not “traveling physi- 
cian.’”’—A physician maintaining four 
offices in different towns, and keep- 
ing an assistant at each place, and 
treating patients at the places at 
stated intervals, but having his head- 
quarters at one of the places, where 
he lives with his family and receives 
his mail, held not a ‘“‘traveling physi- 
cian,’ within the meaning of a stat- 
ute imposing an occupation tax on 
physicians, surgeons, etc., traveling 
from place to place in practicing 
their profession. Adams _ v. State, 
(Tex.) 78 S.W. 935 [cit Hairston v. 
State, 37 S.W. 858, 36 Tex.Cr. 470, 
471]. See also Physicians and Sur- 
geons §§ 93, 95. 


42. See Sheep § 1 text and note 
88. 
43. See Stock § 2 text and note 89. 


44, Bottomley v. Com., 28 Austr. 
C.L.R. 595, 598. 

[a]. Defined under Arbitration 
(Public Service) Act.—Within an or- 


29 N.E. 
See also 


“Traveling” as a verbal 
noun means a going from one place to another;*® 
a passing from place to place;** change of place;*§ 
passage ;*® the act of making, or performing, a jour- 
the going to or from one fixed place to 
another;°1 travel by the usual modes and convey- 


TRAVEL—TRAVELER 


ances.®? 


“traveling Phrases: 


such service.’’5® 


der of the Commonwealth Court of 
Conciliation and Arbitration, made 
pursuant to the Arbitration (Public 
Service) Act of 1911, ‘ ‘Travelling 
time’ means time necessarily spent 
in travelling in excess of the ordi- 
nary time of duty if the excess ex- 
ceed half an hour.” Bottomley v. 
Gon monmeatth, 28 Austr.C.L.R. 595, 


[b] “Qvertime” compared and 
distinguished.—Bottomley v. Com- 
monwealth, 28 Austr.C.L.R. 595, 599. 


45. See Mines and Minerals § 108. 


46. White v. Beazley, 1 B.&Ald. 
166, 171, 106 Reprint 62. 


“From one place to another” see 
From 27 C.J. p 909 text and note 65. 


47. Ux p. Archy, 9 Cal. 147, 164. 


“From place to place” see From 
27 C.J. p 909 text and note 68. 


48. Hendry v. Town of North 
Hampton, 56 A. 922, 924, 72 N.H. 351, 
101 Am.S.R. 681, 64 L.R.A. 70 [quot 
Richmond v. Town of Bethlehem, 104 
A. 773, 774, 79 N.H. 78]. 


49. Hendry v. Town of North 
Hampton, 56 A. 922, 924, 72 N.H. 351, 
101 Am.S.R. 681, 64 L.R.A. 70 [quot 
Richmond vy. Town of Bethlehem, 104 
A, 773, 774, 79 N.H. 78]. 


“Passage” 47 C.J. p 1373. 


50. Ex p. Archy, 9 Cal. 147, 164; 
Hendry v. Town of North Hampton, 
56 A. 922, 924, 72 N.H. 351, 101 Am.S. 
R. 681, 64 L.R.A. 70 [quot Richmond 
v. Town of Bethlehem, 104 A. 773, 
774, 79 N.H. 78]. 


“Journey” 33 C.J. p 917, 


51. Ramsden y. Gibbs, 1 B.&C. 319, 
326, 8 H.C.L. 137, 107 Reprint 119 
(where it was held that within the 
meaning of the statute making horses 
let to hire for travel, subject to post 
duty, the term applies to a horse hired 
in London to go to Richmond and 
back the same day, a distance of 
twenty miles, but not to a horse hired 
to go ten or twelve miles into the 
country and return in the evening). 


[a] “Distance is not material.”— 
(1) L. B. Price Co. v. City of Atlanta, 
31 S.E. 619, 623, 105 Ga. 358, 366. (2) 
“The length of the journey or its con- 
tinuance does not destroy the char- 
acter of the occupation.” Lockett v. 
State, 47 Ala. 42, 45 [quot Burst v. 
State, 89 Ind. 133, 135]. 


5a Ward's Adm’r v. Preferred 
re Ins. Co., 67 A. 821, 80 Vt. 321, 
326. 

[a] In describing occupation.—In 
construing a contractor’s application 
for accident insurance describing his 
occupation as “contractor, office and 
traveling” the court said: “The ‘trav- 
eling’ referred to as one of the du- 
ties of W’s [insured’s] occupation was 
travel by the modes and conveyances 
ordinarily incident to the occupation 
of a contractor and builder, not him- 
self participating in the actual work 
of building or construction.” Ward’s 
Adm’r v. Preferred Acc. Ins. Co., 67 
A. 821, 828, 80 Vt. 321, 326. 


[63 C.J.] 809, 


“Contractor, office and traveling,”®? 
“engaged in traveling,”°* and “for traveling to make 


TRAVELER.®* The word is said to have a gen- 
eral, well-understood,*®’ but no technical,®* meaning, 
or legal signification.®® 
may be defined as a person who travels;°° one who 

goes from place to place,®! makes a journey,®? or 


Generally speaking the term 


53. Ward's Adm’r v. Preferred Acc. 
Ins. Co., 67 A. 821, 80 Vt. 321, 325 (as 
description of insured’s occupation). 


Eton Lockett v. State, 47 Ala. 42, 


55. Exp. Wyles, 1 Den. (N.Y.) 658. 
56. See also Travel ante. 
Traveler: 


As guest see Innkeepers §§ 9-18 (rela- 
tion in general), §§ 27-93 (rights 
ae duties and enforcement there- 
of). 

Conveyance by carrier see Carriers 
§§ 3, 1037-1062; Shipping §§ 871-— 
1001. 

Exempt from prohibition against car- 
rying Weapons see Weapons [40 
Cyc 858]. 

Injury to, where relation of carrier 
and passenger exists see Carriers 
§§ 1294-1480. 

On highway or street: 

In general see Bridges § 60; High- 
ways §§ 409-438; Municipal Cor- 
porations §§ 3867-3999. 

Injured: 


At crossing 
1768-1809. 


By defective bridge, road or 
street see Bridges §§ 68-113; 
Highways §§ 439-490; Munici- 
pal Corporations §§ 1755-1885. 

Within Sunday laws see Sunday § 52. 


57. Stallworth Turpentine Co. v. 
Ward, 98 So. 719, 722, 210 Ala. 595. 


58. City of Valparaiso v. Chester, 
96 N.E. 765, 176 Ind. 636, 641; Hardy 
v. Keene, 52 N.H. 370, 377. 


59. City of Valparaiso v. Chester, 
96 N.E. 765, 176 Ind. 636, 641. 


60. Ex p. Archy, 9 Cal. 147, 164. 
“Travel” as verb see Travel § 4. 


61. Century D.; Webster D. [both 
quot Bain vy. State, 44 S.W. 518, 38 
Tex.Cr. 635, 636 (cit and foll Williams 
v. State, 72 S.W. 380, 44 Tex.Cr. 494, 
495)]. See Davis v. State, 45 Ark. 
359, 361; Beaudin v. Bay City, 99 N. 
W. 285, 136 Mich. 333, 337, 4 Ann.Cas. 
248; Hairston v. State, 37 S.W. 858, 
36 Tex.Cr. 470, 471 (‘‘one going from 
place to place’); Reed v. City of 
Madison, 53 N.W. 547, 83 Wis. 171, 
178, 17 L.R.A. 733. 


[a] “One who is merely on the 
move for a day is not necessarily a 
traveler.” Davis v. State, 45 Ark. 359, 
361. 


{b] Similar definition.—“A person 
passing from place to place on a side- 
walk is a traveler thereon. He is go- 
ing somewhere.” Beaudin v. Bay 
City, 99 N.W. 285, 136 Mich. 333, 337, 
4 Ann.Cas. 248 [quot Reed v. City of 
Madison, 53 N.W. 547, 838 Wis. 171, 
178, 17 L.R.A. 733 (both cases dealing 
with liability for injuries due to de- 
fects in the sidewalk)]. 


62. Century D.; Webster D. [both 
quot Bain v. State, 44 S.W. 518, 38 
Tex.Cr. 635, 636 (cit and foll Williams 
v. State, 72 S.W. 380, 44 Tex.Cr. 494, 


see Railroads §§ 


810 [63 C.J.] 


TRAVELER 


travels in any way;®* more specifically, any per- | a passenger.°® 
son properly using a highway,** or publi¢ way;°° 


495) 1. 
“Journey” 33 C.J. p 917. 


63. Century D. [quot Bain v. State, 
44 S.W. 518, 38 Tex.Cr. 635, 636 (cit 
and foll Williams v. State, 72 S.W. 
380, 44 Tex.Cr. 494, 495)]; Webster 
D. [quot Walling v. Potter, 35 Conn. 
18> 18h: LB. Price’ ‘Co. v; City. of 
Atlanta, 31 S.E. 619, 623, 105 Ga. 358, 
366; Pullman Palace Car Co. v. Lowe, 
44 N.W. 226, 28 Neb. 239, 246, 26 Am.S. 
R. 325, 6 L.R.A. 809; Bain v. State, su- 
pra (cit and foll Williams v. State, su- 
pra)]; State v. Smith, 61 N.E. 566, 
157 Ind. 241, 242, 87 Am.S.R. 205 
(characterizing this as the meaning 
“when used in a broad sense’); Hen- 
dry v. Town of North Hampton, 56 
A. 922, 924, 72 N.H. 351, 101 Am.S.R. 
681, 64 L.R.A. 70 [quot Richmond v. 
Town of Bethlehem, 104 A. 773, 774, 
79 N.H. 78]. See Howrigan v. Town 
of Bakersfield, 64 A. 1130, 79 Vt. 249, 
255, 9 Ann.Cas. 282. 


[a] “Officers of the army and navy, 
and soldiers and sailors who have no 
permanent residence which they can 
call home may well be regarded as 
travelers or wayfarers, when stopping 
at public inns or hotels; and to make 
them chargeable as mere boarders it 
should be shown satisfactorily that 
an explicit contract had been made 
which deprived them of the privileges 
and rights which their vocation con- 
fers upon them as passengers or 
travelers.” Hancock v. Rand, 94 N.Y. 
1, 6, 46 Am.R. 112. 


[b] Distance traveled (1) is ordi- 
narily not material. Walling v. Pot- 
ter, 35 Conn. 183, 185 [cit L. B. Price 
Co. v. City of Atlanta, 31 S.E. 619, 105 
Ga. 358, 366]; Pullman Palace Car 
Co. v. Lowe, 44 N.W. 226, 28 Neb. 239, 
246, 26 Am.S.R. 325, 6 L.R.A. 809. To 
same effect State v. Smith, 61 N.E. 
566, 157 Ind. 241, 242, 87 Am.S.R. 205. 
(2) But in construing proviso ex- 
empting traveler from statutory pro- 
hibition against carrying weapons, 
the court after characterizing the 
text definitions as the broad mean- 
ing of the word, the court said: “It 
is manifest, therefore, that the word 
was employed [in the statute] in a 
more limited sense and was intended 
to designate a person traveling at 
least such a distance as takes him 
among strangers . where un- 
known dangers may exist.’ State v. 
Smith, supra [quot Alderson v. State, 
(Ind.) 168 N.E. 481, 483]. (3) Con- 
struing a statute forbidding the sale 
of fermented liquors between certain 
hours on Sunday, to persons other 
than travelers, the court said: “A 
man who goes to a place at a short 
distance from his home merely for 
the purpose of taking refreshment, 
cannot be said to be a traveler but 
. . . if he goes to an inn for re- 
freshment in the course of a journey, 
whether of business or pleasure, he 
does come within the meaning of the 
word traveler.”’ Taylor v. Hum- 
phreys, 10 C.B.N.S. 429, 435, 100 E.C.L. 
429, 142 Reprint 519 [cit Atkinson v. 
Sellers, 5 C.B.N.S. 442, 448, 94 E.C.L. 
442, 141 Reprint 181]. (4) Porter on 
passenger train who daily goes on his 
train some hundred and fifty miles 
held traveler within statute exempt- 
ing traveler from prohibition against 
carrying weapons. Williams v. State, 
72 S.W. 380, 44 Tex.Cr. 494, 495. See 
also Weapons [40 Cye 858]. 


64. McCarthy v. Inhabitants of 
Town cf Leeds, 101 A. 448, 449, 116 
Me. 275, L.R.A.1918D 671; Hardy v. 
Keene, 52 N.H. 870, 376. See Devine 


v. National Wall Paper Co., 88 N.Y.S. 
704, 707, 95 App.Div. 194 (defining 
plural “‘travelers”); Hanley v. Town 
of Poultney, (Vt.) 135 A. 713, 714, 99 
Vt. 172; 54 A.L.R. 371. 


[a] Lawful use of highway essen- 
tial—(1) Construing a city ordinance 
providing that no person shall con- 
struct an area into the street in front 
of any building extending more than 
five feet, or not provided with a suf- 
ficient railing to protect travelers 
from falling. therein, the court said: 
“By ‘travelers’ we are to understand 
people who are lawfully using \the 
highway.” Devine v. National Wall 
Paper Co., 88 N.Y.S. 704, 707, 95 App. 
Div. 194. (2) “In order to be within 
the protection of the statute [pre- 
scribing duty of maintaining high- 
ways safe for travelers] one must be 
a lawful traveler. One who is travel- 
ing in defiance of a statutory prohibi- 
tion is unlawfully upon the highway.” 
McCarthy v. Inhabitants of Town of 
Leeds, 101 A. 448, 449, 116 Me. 275, L. 
R.A.1918D 671. 


“Highway” see Highways § 1. 


65. O’Neil v. City of New Haven, 
67 A. 487, 488, 80 Conn. 154. See 
O’Connell v. Lewiston, 65 Me. 34, 37, 
20 Sater 673 (defining plural “travel- 
ers’*). 


[a] Construing statute defining 
duty of town with reference to trav- 
elers, the court said: “In general 
terms, ways are established . : 
for the accommodation of all persons 
who in performing the duties, or 
prosecuting the general pursuits of 
life whether of business or pleasure, 
have occasion to pass and repass 
along and upon them on foot, with 
horses and carriages, or with teams 
for the transportation of property. 
And persons thus using a public way 
are ‘travelers’ within this statute.’ 
O’Connell v. Lewiston, 65 Me. 34, 37, 
20 Am.R, 673. 


[b] Held to be “travelers.”—(1) 
A child playing in a street in a man- 
ner which “involves travel over the 
way but which is not in itself unlaw- 
ful,’ held to be a ‘‘traveler.” Beau- 
din v. Bay City, 99 N.W. 285, 287, 136 
Mich. 333, 338, 4 Ann.Cas, 248 (within 
Comp. Mich. L. § 3441, authorizing a 
recovery by any one sustaining bodily 
injury on a street because of neglect 
to keep it in reasonable repair and 
reasonably fit for travel). To same 
effect Reed v. City of Madison, 53 N. 
W. 547, 83 Wis. 171, 178, 17 L.R.A. 733 
(girl roHing hoop while going to cer- 
tain destination). (2) A child three 
or four years of age, who was walk- 
ing across a bridge on his way home, 
held not to cease to be a traveler be- 
cause he momentarily deviated from 
his main purpose, and then fell 
through an opening in the railing of 
the bridge. Tannian vy. Inhabitants 
of Amesbury, 106 N.E: 996, 219 Mass. 
310, 3818 (characterizing this as a 
borderline case on the facts). (3) A 
passenger on a street car held to be 
a traveler on a public street. Tracy 
Ve NCW MOF e Ni CE. ode k Fle Rue Gorn ane 
A, 156, 159, 82 Conn. 1 (within Gen. 
St. [1902] § 2039, as amended by Pub, 
St. [1903] p 5 c 4, providing a penalty 


for obstructing a crossing, to be re- 


covered by any traveler on a public 
street, etc.). (4) A person riding on 
a, bicycle held to be a “traveler,” with- 
in L. (1893) p 47 c 59 § 1, making 
towns liable for damages to any per- 
son traveling on a highway, because 
of dangerous embankments and de- 
fective railings which render it un- 


suitable for travel. Hendry v. Town 
of,.North Hampton, 56 A. 922, 924, 72 
N.H. 351, 64 L.R.A. 70, 101 Am.S.R. 
681 [cit and foll Richmond v. Town 
of Bethlehem, 104 A. 778, 774, 79 N.H. 
78}. (5) City fireman, whose duties 
require him to ride at great speed 
through the streets on a fire truck, 
held to be a “traveler” on the street. 
City of Valparaiso v. Chester, 96 N. 
EB. 765, 768, 176 Ind. 636, 641 (within 
the meaning of a rule that the city is 
required to keep its streets in a safe 


‘condition for the use of travelers 


thereon). (6) One driving an auto- 
mobile ‘‘was a traveler . . not on- 
ly in the general and usual sense of 
that term but also in a method ap- 
proved and sanctioned by the state.’ 
Richmond v. Town of Bethlehem, su- 
pra. (7) One “engaged as a laborer 
in the work of removing an automo- 
bile bogged in the mud on . high- 
way at the place where he was in- 
jured” held “clearly within his rights 
as a traveler.’ Hines v. Morrow, 
(Tex.) 236 S.W. 183, 184. (8) “One 
riding in an automobile is as much a 
traveler upon the highway as he who 
walks or rides in a horse-drawn vehi- 
ele.’ Richmond v. Town of Bethle- 
hem, supra (within statute L. [1915] 
ec 48, making a town liable to one in- 
jured while traveling upon a highway- 
because of defect rendering it un- 
suitable for travel). (9) That one 
thrown from a horse frightened by a 
motor truck had stopped the horse 
near the road to converse with a 
friend held not to prevent him from 
being a traveler on the public high- 
way, within counts alleging his status 
as such. Stallworth Turpentine Co. 
v. Ward, 98 So. 719, 721, 210 Ala. 595. 


[c] Held not to be “travelers.”— 
(1) _A pedestrian, injured by state 
dredging operations while following | 
a canal towpath detour, necessitated 
by street repair work, where his pur- 
pose was not to make his way along 
the obstructed street, but to observe 
operations, held not to be a traveler on 
the public highway. Abbey vy. Village 
of Watkins, 161 N.Y.S. 688, 689, 175 
App.Div. 660. (2) Occupants of an 
unregistered automobile. McCarthy 
v. Inhabitants of Town of Leeds, 101: 
A. 448, 449, 116 Me. 275, L.R.A.1918D 
671 (within Rev. St. [1903] ¢ 23 § 56, 
providing that highways, townways, 
and streets legally established shall 
be kept in repair so as to be safe for 
travelers); Hanley v. Town of Poult- 
ney, 135 A. 713, 714, 100 Vt. 172, 54 
A.L.R. 371. (3) Where plaintiff was 
injured by a defective wagon scale 
constructed in a street outside of the 
traveled portion, which seale was be- 
ing used at the time by the city in 
connection with plaintiff's employ- 
ment and claimed recovery against 
the city on a count only charging de- 
fendant’s failure to perform the duty 
it owed plaintiff as a traveler on one 
of its highways, the court said: “At 
the time of the receipt of his injury 
he was not such a traveler. He had 
voluntarily departed from the trav- 
eled way, and turned aside from his 
journey for a purpose in no way con- 
nected with his passage over the 
highway.” O’Neil v. City of New 
Haven, 67 A. 487, 488, 80 Conn. 154, 


“Public way” see Public § 95. 


66. Hancock v. Rand, 94 N.Y. 1, 6 
46 Am.R. 112. See Eeclesine y. Great 
ake Ry. Co., 194 P. 143, 58 Mont. 


[a] Limited to passengers.—t 
construing the word as mae in Pea. 
eral Safety Appliance Act, as amend- 


For later cases, developments and changes in the law see Annotations, same title and section humber 
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An animal may, in some circumstances, be con- 


sidered a traveler.®7 
Travelers’ insurance.®§ 


sulting from travel.7° 
Other phrases: 


TRAVELING SALESMAN,’® 
TRAVELING VENDOR.®° 


TRAVERSE. [§ 1] A. Primary Sense—1. As 


ed and supplemented (45 USCA § 1 
et seq), which extends only to em- 
ployees and travelers, the court said: 
“The term ‘travelers,’ refers to pas- 
sengers.” Ecclesine v. Great North- 
ern Ry. Co., 194 P. 143, 144, 58 Mont. 
470, 474. 


“Passenger” 47 C.J. p 1374. 


67. Howrigan v. Town of Bakers- 
field, 64 A. 1130, 79 Vt. 249, 254, 9 
Ann.Cas. 282 (in an action for dam- 
ages because of injury to a blind mare 
which, in following its master from a 
pasture, fell off a bridge not provided 
with guards or railing, the court said: 
“Whether the mare was a traveler 
or an estray upon the highway de- 
pended on whether or not H, [the own- 
er] was guilty of contributory negli- 
gence. If he was not, then the mare, 
having the instinct to return home, 
had a right to the highway as a trav- 
eler; but if she was upon the high- 
way through her keeper’s negiigence, 
she was not a traveler - but an 
estray’’). 


68. See also Accident Insurance §§ 
92-97. 


“Insurance” see Insurance § 1. 


69. Travelers’ Ins. Mach. Co. v. 
Travelers’ Ins. Co. of Hartford, Conn., 
134 S.W. 877, 879, 142 Ky. 523, 529. 


[a] Not subject to exclusive use. 
—In dissolving injunction granted 
below against a manufacturer of ma- 
chines for vending accident insur- 
ance policies, from using the term 
“Travelers’ Insurance” or the word 
“Travelers” in connection with insur- 
ance, on the ground that it was an in- 
fringement of the rights of an older 
company using the same words in its 
name, the appellate court said: ‘“‘We 
hold that the term ‘travelers insur- 
ance’ is a generic term and that no 
one has a right to the exclusive use 
of it, or may complain of its use by 
another, so long as that use is not 
made to operate to the detriment of 
its competitor.”’ Travelers’ Ins. Mach. 
Co. v. Travelers’ Ins. Co. of Hartford, 
Conn., 134 S.W. 877, 142 Ky. 523, 529. 


70. Travelers’ Ins. Mach. Co. v. 
Travelers’ Ins. Co. of Hartford, Conn., 
supra. 


“Pravel” as noun see Travel ante 


Insurance against “risks of travel’ 
see Accident Insurance §§ 92-97. 


71. Ahern y. City of Concord (N. 
Hy) 2 AG 5 705, bs 
72, bys p: Archy, 9- Cal, 147, .164 


[quot Julia v. McKinney, 3 Mo. 270, 
273 eee phrase is ‘emigrant, 
ete.””) ]. 


73. Tracy v. New York, N. H. & H. 
FeeCOn, e An loon ton, So Conn... 1 


ura A generic term;®® prop- 
erly deemed to indicate insurance against injury re- 


“Highway traveler,”7! “immi- 
grant or traveler through the state,”?? “traveler upon 
a public street,’"* and “traveler upon the high- 
way”;** also “emigrants or mere travelers,”?® “safe 
and convenient for travelers,”’® “safety of employees 
and travelers,”*7 and “travelers or wayfarers.”?® 


TRAVELER—TRAVERSE 


Verb. The verb primarily means: 


[63 C.J.] 811 


To cross*! by 


way of opposition;®? to lay in a cross direction;*? 


to obstruct.’4 


quiry.’ 2° 


tion.37 


defined to be: 
obstruets.°° 


Phrases: 
part,”’® and “traverse (a district or region) for in- 


“Did not ‘traverse’ that 


Traversing. The participle “traversing” implies 
adjustable laterally, having a lateral or swinging mo- 
Phrases: 
parts,”®® and “traversing parts of any machine.’’®® 


[§ 2] 2. As Noun. In this sense, a “traverse,” is 
Something that thwarts, crosses or 


“Between the fixed or traversing 


[§ 3] B. Secondary or Technical Sense—l. As 


Verb. 


[a] “Street car passenger” held 
such traveler.—Tracy v. New York, 
ING eer He RS Con U2) As 1565.15 98 68:2 
Conn. 1 (within statute declaring who 
may bring action against railroad for 
delaying travel at crossings by leav- 
ing trains standing there longer than 
stated time). 


74 Stallworth Turpentine Co. v. 
Ward, 98 So. 719, 721,210 Ala. 595; 
Richmond v. Town of Bethlehem, 104 
Aiton Use 190. Ning “183. -Frendry <v: 
Town of North Hampton, 56 A. 922, 
924, 72 N.H. 351, 101 Am.S.R. 681, 64 
L.R.A, 70. See O’Neil v. City of New 
Haven, 67 A. 487, 488, 80 Conn. 154 


(“traveler upon one of its high- 

ways’’). 

Th Julia v. McKinney, 3 Mo. 270, 
3. 


76. O’Connell v. Lewiston, 65 Me. 
34, 37, 20 Am.R. 673. 


77. Weclesine v. Great Northern 
Ry. Co., 194 P. 148, 58 Mont. 470, 474 
ae federal Safety Appliance 
Act). 


78. Hancock v. Rand, 94 N.Y. 1, 
6, 46 Am.R. 112. 


79. See Travel ante § 6. 
80. See Travel ante § 6. 
81. National Candy Co. v. Miller, 


160 KF. 51, 56,°87 C.C.A. 207. See also 


infra note 82. 
“Cross” as verb 17 C.J. p 385 text 
and notes 3-7. 


g2. Stricklen v. Combe Printing 
Co., 155 S.W. 829, 249 Mo. 614, 620. 

“Qpposition” 46 C.J. p 1121. 

83. National Candy Co. v. Miller, 
160 B. 51,956, 87 CL. A.. 207. 


“Cross” as adjective 17 C.J. p 385 
text and notes 8-10. 


“Lay” as verb see Lay § 3. 


84 Stricklen v. Combe Printing 
Co., 155 S.W. 829, 249 Mo. 614, 620. 


“Obstruct” 46 C.J. p 866. 


85. Stricklen v. Combe Printing 
Co., 155 S.W. 829, 249 Mo. 614, 620. 


86. L. B. Price Co. v. City of At- 
lanta, 31 S.E. 619, 623, 105 Ga. 358, 
366 (in defining verb ‘‘to canvass’’). 


87. National Candy Co. v. Miller, 
160 F. 51, 56, 87 C.C.A. 207 (constru- 
ing Mo. Rev. St. [1899] § 6434 [An- 
not. St. (1906) p 3217]). 


“Adjustable” 1 C.J. p 12387. 

“Lateral”; “Laterally” 36 C.J. p 
956. 

“Lateral Motion” 36 C.J. p 956 text 
and note 39. 


88. Mo. Rev. St. (1899) § 6434 


To deny.®1 
taken as true, unless traversed.” 


Phrase: 


“Averments « «4: 


[quot National Candy Co. v. Miller, 
160 F. 51, 56, 87 C.C.A. 207 (where the 
quoted statutory phrase is criticized 
and it said that it “would be more> 
comprehensible and susceptible of 
practical application if it read: ‘be- 
tween fixed and _ traversing 
Stricklen v. Combe Print- 
155 S.W. 829, 249 Mo. 614, 
616; Stegman v. Gerber, 123 S.W. 
1041, 146 Mo.App. 104, 118]. 


89. “Mo. Rev. St. (1899) § 6434 (R. 
S. [1909] § 7829) [quot National Can- 
dy: Co. v. Miller, 160 F. 51, 56, 87 C.C. 
A. 207; Stricklen v. Combe Printing 
Co., 155 S.W. 829, 249 Mo. 614, 616; 
Stegman v. Gerber, 123 S.W. 1041, 146 
Mo.App. 104, 118]. 


[a] What constitutes.—In actions 
for personal injuries, brought under 
Rev. St. (1899) § 64384 (R. S. [1909] 
§ 7829), providing that no minor or 
woman Shall be required to work be- 
tween the fixed and traversing parts 
of any machine while it is in motion, 
the court, in construing the quoted 
statutory phrase, said (1) ‘We con- 
clude that where one part of a [box- 
making] machine closes against the 
face of another part, it is a travers- 
ing part of the machine, and is with- 
in the terms of the statute.” Strick- 
len v. Combe Printing Co., 155 S.W. 
829, 831, 249 Mo. 614, 620. (2) “The 
traversing parts of a machine re- 
ferred to in the statute, we under- 
stand to be the moving parts there- 
of.’ Stegmann vy. Gerber, 123 S.W. 
1041, 1045, 146 Mo.App. 104, 118. 


s0. Stricklen v. Combe Printing 
Co., 155 S.W. 829, 249 Mo. 614, 620. 


91. 1 Chitty Pleading p 576 and 
note (A) [cit Turner v. Rosseau,. 21 
Ga. 240; 241); . Perry .v.. ‘Tumilin, 132 
SE. 70,161 Ga. 392,399; Harris wv. 
Hxchange Bank of Ft. Valley, 88 S.E. 
40, 17 Ga.App. 700. See Darlington 
wa Belt, 77 S.E. 653, 12 GaApp. 522, 
525: 


[a] “®o deny” equivalent.—Perry 
v. Tumlin, 131 S.E. 70, 161 Ga. 392, 
399: 


[b] “®o traverse is merely to 
‘deny.’ ”"—1 Chitty Pleading p 576 and 
note (A) [cit Turner v. Rosseau, 21 
Ga. 240, 241]. 


“Deny” 18 C.J. p 489. 


92. Ga. Civ. Code § 5283 [cit Dar- 
lington v. Belt, 77 S.E. 653, 12 Ga. 
App. 522, 525 (quot. Harris<.v. Ex- 
change Bank of Ft. Valley, 88 S.E. 40, 
17 Ga.App. 700)]. 


Categorical denial not necessary.— 
“One is not required to deny a state- 
ment in conformity with that which 
he affirms to be true.” Harris v. Ex- 
change Bank of Ft. Valley, 88 S.E. 
40, 17 Ga.App. 700. 
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[§ 4] 2. As Noun.®? A denial.°4 The noun, as a | jectively.®® 
technical word in pleading and practice, is defined and 
fully treated elsewhere in this work.®® 


a ae ot hes era etd 


ae 


TRAVERSE 


Traverse jury.°7 A body of twelve men who are 
sworn to try the facts of a case as they are pre- 


[§ 5] 3. As Adjective. The word is also used ad- | sented in the evidence;** a petit jury.°® : 


93. Traverse of: 

Allegations in pleading in: 

General see Pleading §§ 315-334. 
Criminal prosecution see Criminal 
Law § 722 et seq. 

Answer of garnishee see Garnishment 
§§ 456-463. 

Attachment by claimant of attached 
property see Attachment § 882. 

Challenge to juror or jury panel see 
Juries §§ 430, 431. 

Grounds of attachment and support- 
ing affidavits see Attachment §§ 
1032, 1040. 

Inquisition: 

In_ forcible entry and detainer see 
ice Entry and Detainer § 


Inquisition:—Continued 
Of lunacy see Insane Persons §§ 
218-221. 
Return to writ of: 
Certiorari see Certiorari § 276 text 
and notes 72-76. 
cares corpus see Habeas Corpus 


Mandamus see Mandamus § 605. 
Truth of affidavit in forma pauperis 
see Appeal and Error § 1172. 


94. Baptist Convention Executive 
Committee v. Smith, (Ga.App.) 161 S. 
EK. 143, 148. See Turner v. Rosseau, 
21 Ga, 240, 242. 


“Denial” 18 C.J. p 485. 


95. See Pleading §§ 315-334. See 


also Denial 18 C.J. p 485; and cross 
references thereunder. 


Perce ke: traverse” see Pleading § 
“Special traverse” see Pleading § 
326. 
96. See infra this section. 
97. “Jury” see Juries § 1. 


98. Cooley Const. Lim. (7th ed.) 
p 455 [cit State v. James, 114 A. 553, 
96 N.J.Law 132, 137, 16 A.L.R. 1141]. 
See also Juries §§ 283-306. 


99. State v. James, 114 A. 553, 96 
N.S. Law 132,.137, 6 ALR. 1140 eit 
Cooley Const. Lim. (7th ed.) p 455]. 


f ee jury” see Juries § 1 note 3 
aj. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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TREASON 


By Haroup J. GILBERT 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 814] 


ANALYSIS 
I. DEFINITIONS [§§ 1-6] p 814 


Treason [§ 1] p 814 

. Petit Treason [§ 2] p 814 

. Constructive Treason [§ 3] p 814 

. Misprision of Treason [§ 4] p 814 

. Attempts [§ 5] p 814 

. Correspondence with Foreign Government [§ 6] p 814 


HmvdoOWwP 


Il, NATURE AND ELEMENTS [§§ 7-12] p 814 

A. Nature in General [§ 7] p 814 

B. Intent [§ 8] p 814 

C. Overt Act [§ 9] p 815 

- D. Levying War [§§ 10-11] p 815 
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TREASON 


[§§ 1-8 


CROSS REFERENCES 


Bail §§ 166-382. ' 

Bar of dower by attainder of husband see Dower § 120. 

Conspiracy 12 C.J. p 535. 4 

Criminal law generally see Criminal Law 16 C. J. p 1. 

Disloyalty as affecting qualification of juror see Juries 
§ 187. 


Insurrection see Insurrection and Sedition 33 Cy Tp 58. 

Loyalty or disloyalty as affecting limitations see Limi- 
tations of Actions § 465. i @ 

Sedition see Insurrection and Sedition 33 C. J, polos. 

Syndicalism see Insurrection and Sedition § 18. 

War [40 Cyc 296]. 


I. DEFINITIONS 


[§ 1] A. Treason.1 Treason is a breach of alle- 
giance? to a government committed by a person who 
owes allegiance to it.? 


[§ 2] B. Petit Treason. Petit treason, as defined 
by an early English statute,* was committed: (1) 
Where a servant killed his master. (2) Where a 
wife killed her husband. (3) Where an ecclesiastic 
killed his superior. By later English statutes® the 
offense formerly constituting petit treason was de- 
clared to be murder only. The crime of petit treason 
has never been recognized in the United States.® 


[§ 3] C. Constructive Treason. Under the Eng- 
lish Treason Act of 13517 as extended by the Treason 
Act of 1795,8 punishing the compassing or imagin- 
ing of the king’s death, certain overt acts of con- 
spiracy and rebellion were construed as evidence of 
an intention to compass the king’s death or as an 
imagination thereof. However, under the definition 
of treason in the federal constitution to the effect 
that treason against the United States shall consist 
only of levying war against them or in adhering 
to their enemies and giving them aid and comfort, and 
the further provision that no person shall be con- 
victed of treason unless on the testimony of two 
witnesses to the same overt acts or on confession 


in open court,?® constructive treason is not recog- 
nized. 


[§ 4] D. Misprision of Treason. Misprision of 
treason consists in the concealment of a treason with 
knowledge thereof and a failure to disclose and make 
it known to the proper officers.+? 


[§ 5] E. Attempts. There is no crime of attempt 
to commit treason as the overt act necessary to an 
attempt constitutes in itself the crime of treason.** 


[§ 6] F. Correspondence with Foreign Govern- 
ment. By express provision of the federal statutes 
it is made an offense for a citizen of the United 
States, without permission ef the government, to 
commence or carry on any verbal or written cor- 
respondence or intercourse with any foreign govern- 
ment with an intent to influence its measures or con- 
duct with relation to any disputes or controversies 
with the United States or to defeat the measures of 
the government of the United States.1* Under a 
statute of this character it was held an offense for 
a citizen of the United States at the time when a 
part of the inhabitants of the United States were in 
rebellion against the government to write letters to 
a member of the British parliament urging that body 
to acknowledge the independence of the insurgents.?® 


II. NATURE AND ELEMENTS 


{[§ 7] A. Nature in General. Treason is regard- 
ed as the highest crime known to the law.t® The 
express definition of treason in the federal consti- 


1. “Insurrection” distinguished | 549; 


In re Charge to Grand Jury, 


tution’? leaves congress no.power to enlarge or re- 
strict the offense.18 


[§ 8] B. Intent. Intent is a necessary element 


States, the highest of all crimes is 


see Insurrection and Sedition § 4. 
“Riot” distinguished see Riot § 2. 
2. U. S. v. Wiltberger, 5 Wheat. 

(U.S.) 76, 97, 5 L.Ed. 37 [quot Young 

Vv. U- S.;-97 U.S. 39,62, 24 L.Ed. 992, 

ome C.C lar pucl 


Allegiance defined see Allegiance 2 
Coa. pp 149. 


3. State v. Wilson, 67 A. 533, 80 
Vt. 249. 
4. St! 25 Hdw.. TIL ¢ 2. 


Beco GeOn wv. Cardl: 
Vict. c 100 § 80. 


G. See State v. Belansky, 3 Minn. 
246 (holding that a statute which in 
express terms abolished the distinc- 
tion between murder and petit trea- 
son had nothing on which to operate), 


7 St. 25 Edw. III st 5c 2. 
3, 5G, oo (Geo. ILL e 7 § 1. 


9. See 6 Halsbury L. Eng. (2d ed) 
p 419. 

LO UL wcoust part o-8 3. 

11. Shortridge v. Macon, 22 F.Cas. 
No. 12,812, 1 Abb. 58, Chase 1386, 61 


N.C. 392; In re Charge to Grand Ju- 
ry, 30 #.Cas.No. 18,271, 5 Blatchf. 


24 & 25 


30 F.Cas.No. 18,272, 1 Bond 609. 
12. See statutory provisions. 


Misprision of felony genera: see 
Criminal Law § 13. o a 


13. Rex v. Bleiler, 10 Alta.L. 520. 
But see Rex v. Snyder, 34 Ont.L. 
318, 8 Ont.W.N. 594 (holding, under 
a statutory definition of treason as 
“assisting” the enemy, that an ac- 
cused could be guilty of an attempt). 


14. USCA tit 5 § 18. 


15. In re Charge to Grand Jury, 
30 F.Cas.No. 18,277, 2 Sprague 285. 


16. Hanauer v. Doane, 12 Wall. 
(UES) 8425-):20° i Bids 4389s. sin “re 
Charge to Grand Jury, 30 F.Cas.No. 
18,263, 1 Sprague 593; In re Charge 
to Grand Jury, 30 F.Cas.No. 18,269, 
2 Curt. 630, 683; In re Charge to 
Grand Jury, 30 F.Cas.No. 18,273, 1 
Sprague 602; In re Charge to Grand 
Jury, 30 F.Cas.No. 18,274, 2 Sprague 
292, 308; Rison v. Farr, 24 Ark. 161, 
87 Am.D. 52; State v. Wilson, 67 A. 
533, 80 Vt. 249; Ex p. Quarrier, 2 W. 


Va. 569; Brandreth’s Trial, 32 How. 
St.Tr. 755; Watson’s Trial, 32 How. 
St.Tr. 1; Watts’ Trial, 23 How.St. 
Dre Vey. 

“Under the laws of the United 


treason. It must be so in every civ- 
ilized state; not only because the 
first duty of a state is self-preser- 
vation, but because this crime nat- 
urally leads to and involves many 
other, destructive of the safety of 
individuals and of the peace and wel- 


fare of society.” In re Charge to 
Grand Jury, 30 F.Cas.No. 18,269, 2 
Curt. 630. 


[a] Its gravity is shown by the 
fact that it is the only crime defined 
in the constitution of the United 
States. U. S. v. Greathouse, 26 F. 
Cas.No. 15,254, 2 Abb. 364, 4 Sawy. 
457, 465; In re Charge to Grand Ju- 
ae 30 F.Cas.No. 18,269, 2 Curt. 630, 
oo. 


Classification of crimes as treason, 
felony, and misdemeanor see Crim- 
inal Law § 4. : 


iz. U. Sy Const, art 3: §"3: 


18. Fries’ Case, 9 F.Cas.No. 5,126, 
3 Dall. (Pal) 5kb; 1... hd>%0l: UisS.av. 
Greathouse, 26 F.Cas.No. 15,254, 2 
Abb. 364, 4 Sawy. 457; U. S. v. Han- 
way, 26 F.Cas.No. 15,299, 2 Wall.Jr. 
139, 4 Am.L.J. 458, 9 Leg.Int. 22; 
In re Charge to Grand Jury, 30 BR. 
Cas.No. 18,271, 5 Blatchf. 549. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 8-10] 


of the crime of treason?® and there must be not only 
an intention to overthrow the government or defeat 
the execution of its laws, but the intention must be 
of an act of a general and universal instead of a local, 
Hence the intent of 
the parties doing alleged treasonable acts is highly 
important in determining whether such acts are 
treason, felony, or no crime at all.?1 


private, or transitory nature.2° 


[§ 9] C. Overt Act. A mere conspiracy to over- 
throw the government,?? or an intention to commit 
treason,”* is not alone, without an overt act to car- 
ry out such traitorous intention, sufficient to com- 
plete the crime of treason. An overt act is one which 
manifests a criminal intention and tends toward the 
accomplishment of the criminal object.24 It must be 
of a character susceptible of clear proof and not 
resting in mere inference or conjecture.?® 
so long as mere words, will not constitute an overt act 
of treason?® but they may be part 


19. _U. S. v. Fricke, 259 FE. 6 


mexev. Ahlers, VfLOVs] 1 KB. 
But see Lampel v. Berger, 40 Ont.L. 
165 (containing dictum to.the effect 
that where the offense is “assisting” 
the enemy in time of war, assisting 
is the gist of the crime, irrespective 
of intent). 


20. Fries’ Case, 9 F.Cas.No. 5,126, 
3 Dall. (Pa.) 515, 1 L.Ed. 701; Fries’ 
Case, 9 F.Cas.No. 5,127; U.S. v. Han- 
way, 26 F.Cas.No. 15, 299, 2 Wall.Jr. 

9; U.S. v. Hoxie, 26 F’Cas.No. 15,- 
407, 1 Paine 265. 


“Tf there is an insurrection, that is, 
a large rising of the people, in order 
by force and violence to accomplish 
or avenge any private object of their 
own, that would not be high treason, 
that would not be levying war 
against the king; but if it be to ef- 
fectuate any general public purpose, 
that is considered by the law as a 
levying of war. There must be an 
insurrection; force must accompany 
that insurrection, and it must be for 
an object of general nature, but if 
all those circumstances concur—in- 
surrection, force attending it, and the 
object of a general nature—that is 
quite sufficient to constitute the of- 
fense of levying war,” SBrandreth’s 
Trial, 32 How.St.Tr. 755, 927. 


[a] Tllustration.—-Where defend- 
ant with others seized a raft of lum- 
ber held by the revenue officers un- 
der the Embargo Act and floated it 
down the river into Canada, their in- 
tention being only to evade the Em- 
bargo laws in that instance, the ele- 
ment of levying war in a public na- 
ture was absent. U.S. v. Hoxie, 26 
F.Cas.No. 15,407, 1 Paine 265. 


21. Fries’ Case, 9 F.Cas.No. 5,127; 
U. S. v. Bollman, 24 F.Cas.No. 14,622, 
1 CranchcC.C. 373; U. S. v. Hanway, 
26 F.Cas.No. 15,299, 2 Wall.Jr. 139; 
U. S. v. Hoxie, 26 F.Cas.No. 15,407, 1 
Paine 265. 


22. U.S. v. Burr, 25 F.Cas.No. 14,- 
692a, 4 Cranch appendix 470, 2 L.Ed. 
684; In re Charge to Grand Jury, 30 
F.Cas.No. 18,270, 4 Blatchf. 518; In 
re Charge to Grand Jury, 30 F.Cas. 
No. 18,271, 5 Blatchf. 549; In re 
Charge to Grand Jury, 30 F.Cas.No. 
18,274, 2 Sprague 292; Rex v. Meany, 
LOM COxXCC.=5 06. 


23. U. S. v. Pryor;. 27 F.Cas.No. 
16,096, 3 Wash.C.C. 234; Respublica 
na Malin, 1 Dall. (Pa.) 35, 1 L.Ed. 


Illustrations: (1) The leav- 
[63 C. J.—43] 


[a] 


of a treasonable 


TREASON 


act.27 
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The acceptance of a commission in a traitor- 
ous army is not a sufficient overt act, there must 
be an attempt to act as such.28 


[§ 10] D. Levying War—1. In General. The defi- 
nition of treason in the federal constitution?® hav- 
ing been borrowed from an English statute, the ex- 
pression “levying war” contained therein has been 


interpreted and applied in the sense in which it was 


Words, 


ing of a British ship with intent to 
buy provisions is not alone treason, 
there must be some act tending to 
deliver such provisions to the enemy 
to constitute treason. U.S. v. Pryor, 
27 F.Cas.No. 16,096, 3 Wash.C.C. 234. 
(2) An American who has the inten- 
tion of joining the enemy forces, but 
by mistake joins and adheres to the 
American forces does not commit 
treason. Respublica v. Malin, 1 Dall. 
(Pa.) 33, 1 L.Ed. 25. 


24. U.S. v. Robinson, 259 F. 685. 


25. In re Charge to Grand Jury, 
30 F.Cas.No. 18,272, 1 Bond. 609. 


26. U.S. v. Hirberger, 272 F. 278; 
Wimmer v. U. S., 264 F. 11 [cert den 
40 S.Ct. 586, 253 U.S. 494, 64 L.Ed. 
1030]; U. S. v. Werner, 247 F. 708; 
In re Charge to Grand Jury, 30 F. 
Cas.No. 18,271, 5 Blatchf. 549. 


[a] Mere expressions of opinion 
indicative of sympathy with the pub- 
lic enemy, although sufficient to jus- 
tify a strong feeling of indignation 
against the individual and the sus- 
picion that he is at heart a traitor, 
are not sufficient, under the constitu- 
tion and laws of the United States, to 
warrant a conviction of treason. In 
re Charge to Grand Jury, 30 F.Cas. 
No. 18,272, 1 Bond 609. 


[b] Letter which is not sent.— 
The mere writing of a letter by an 
alien resident within the Confeder- 
ate lines, addressed to the president 
of the Confederate government, of- 
fering the services of the writer, but 
not sent or uttered, did not amount 
to giving aid and comfort to the re- 
bellion. Medway v. U. S., 6 Ct.Cl. 42. 


27. U. S. v. Werner, 247 F. 708: 


[a] In England, letters of advice 
and intelligence to the enemy to en- 
able them to annoy English subjects 
or defend themselves, written and 
sent in order to be delivered to the 
enemy, are, although intercepted, 
deemed to be overt acts of treason by 
adhering to the king’s enemies. Rex 
v. Hensey, 1 Burr. 642, 97 Reprint 
489; Rex v. Stone, 6 T.R. 527, 101 
Reprint 684; De la Motte’s Trial, 21 
How.St.Tr. 687. 


238. U.S. v. Manalo, 6 Philippine 
364; U. S. v. Villarifio, 5 Philippine 
697; U.S. v. De los Reyes, 3 Philip- 
pine 349; U.S. v. Magtibay, 2 Phil- 
ippine 703. 

29. U.S. Const. art 3 § 3 

30: 30: a Wb Burr, 25). CasNo, 
14,6938; U. S. v. Greiner, 26 F.Cas.No. 


employed in such statute.*° So interpreted, it means 
that a mere conspiracy to overthrow the government 
by force is not sufficient to constitute the crime of 
treason by levying war, but there must be an overt 
act of actual levying of war. 
there must be an actual assemblage of men for the 
purpose of executing a treasonable design by foree.?” 
The number of men assembled, provided the means 
adopted are sufficient to effect their treasonable pur- 
pose,** or the probability of successfully overthrow- 
ing the government,** is immaterial. 


More specifically, 


While it is not 


15;262,, 4 Phila. -/(Pa.) 396)" ‘In re 
Charge to Grand Jury, 30 F.Cas.No. 
18,276, 2 Wall.Jr. 134; Druecker v. 
Salomon, 21 Wis. 641, 94 Am.D. 571. 


“War [40 Cyc 296]. 


31. Ex p. Bollman, 4 Cranch (U. 
S.). 75, 24. Bid. 554°) U.S: v.. Burry 25 7 
E.Cas.No. 14,692a, 4 Cranch (appen- 
dix) 470, 2 L.Ed. 684; In re Charge 
to. Grand Jury, 30 F.Cas.No. 18,263, 
1 Sprague 593; In re Charge to Grand 
Jury, 30 F.Cas.No. 18,270, 4 Blatchf. 
518; In re Charge to Grand Jury, 30 
F.Cas.No. 18,275, 1 Story 614; Watts’ 
Trial, 23 How.St.Tr. 1167. 


32. Ex p. Bollman, 4 Cranch (U. 
S.) 75, 2 L.Ed. 554; Fries’ Case, 9 
BH.Cas:No. 5,126; U.S. v.: Burr, 25° BY 
Cas.No. 14,692a, 4 CranchC.C. 455, 4 
Cranch (appendix) 469, 2 L.Ed. 684, 25 
F.Cas.No. 14,693; U. S. v. Great- 
house, 26 ¥.Cas.No. 15,254, 2 Abb. 364, 
4 Sawy. 457; U.S. v. Hanway, 26 FE. 
Cas.No. 15,299, 2 Wall.Jr. 139; In re 
Charge to Grand Jury, 30 F.Cas.No. 
18,273, 1 Sprague 602; Reg. v. Frost, 
HiCiePS 129; 38! A Cia S87 


“War can only be levied by the em- 
ployment of actual force. Troops 
must be embodied, men must | be as- 
sembled, in order to levy war.” U.S. 
Vee SSUrr 2b a) MCaASsuNO. Le S508, 4 
Cranch (appendix) 470, 2 L.Ed. 684. 


[a] Mere enlistment of men is not 
sufficient; there must be an embody-' 
ing of troops and assembling of men. 
U. S. v. Burr, 25 F.Cas.No. 14,6924, 
4 Cranch (appendix) 469, 2 L.Ed. 
684, 25 F.Cas.No. 14,693. 


[b] Marching from places of par- 
tial to general rendezvous is a suffi- 
cient assemblage. Ex p. Bollman, 4 
Cranch (U.S.) 75, 2 L.Ed. 554; U. S. 
v. Burr, 25 F.Cas.No. 14,693. 


[c] Actual seizing of public prop- 
erty.—A combination of a body of 
men, with the design of seizing, and 
the actual seizing of, forts and oth- 
er public property of the United 
States, is treason. In re Charge to 
Grand Jury, 30 F.Cas.No. 18,270, 4 
Blatchf. 518. 


sane Rex v. Gallagher, 15 CoxC.C. 
[a]. Conspiracy of a few men to 


blow up the public buildings in or- 
der to force a change in the govern- 
ment is levying war, it not being nec- 
essary that a large number of per- 
sons be involved in the plot. Rex 
v. Gallagher, 15 CoxC.C. 291. 


34. U. S. v. Baldello, 3 Philippine 
508; U. S. v. Lagnason, 3 Philippine 


ones 
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essential that any blow be struck, provided the as- 
semblage is in condition to use force, either by virtue 
of its being armed with military weapons or by 
being so strong in numbers as to do away with ne- 
cessity of weapons, and is actuated with the inten- 
tion to use force,®® it is essential that the assemblage 
of men have an intent to carry out its purpose by 
violence ;?* such an intent on the part of the leader 
or person who convened the assemblage, uncommunl- 
cated to the assemblage, is not sufficient.*7 Being 
in attendance at such an assemblage, armed, would 
itself amount to treason, if the person’s design was 
treasonable.*® A private person cannot levy war 
by himself; there must be a combination of per- 
sons with such an intent.?® An organized attempt 
to destroy or injure the property of another in open 
defiance of the law and peace of the state has been 
declared to be a levying of war.*® Acts under the 
orders of the Confederate government, although it 
had been successful in establishing its actual author- 
ity in several states, may nevertheless be treason.*? 


[§ 11] 2. Forcible Opposition to Public Law. 
The expression “levying war,” in the sense in which 
it is used in the constitutional provision defining 


\ 


RMS eRe ailing | 


TREASON 


Charge to Grand Jury, 


treason, includes not only formal or declared war, 
but also any forcible opposition, as the result of a 
combination, to the execution of any public law of 
the United States.4? To constitute the crime of 
treason, under this interpretation of the phrase “levy- 
ing war,” there must be a combination of the fol- 
lowing elements: (1) A combination, or conspiracy, 
by which different individuals are united in one com- 
mon purpose.*? (2) A common purpose to prevent 
the execution of some public law of the United 
States.44 (3) The actual use of force, by such com- 
bination, to prevent the execution of that law.*® 
It is not necessary that the assemblage should be 
with military arms and array; numbers may sup- 
ply the requisite force.*® 


[§ 12] E. Adhering to Enemies, Giving Them Aid 
and Comfort. The courts have experienced some dif- 
ficulty in specifying the precise acts which constitute 
treason against the United States by “adhering to 
their enemies, giving them aid and comfort,” but have 
construed the expression clearly to include such acts 
as furnishing the enemy with arms, troops, supplies, 
information, or means of transportation,*? and to 
include in a general way any act indicating disloyalty 


30 F.Cas.No. , F.Cas.No. 15,299, 2 Wall.Jr. 139. 


472, 478. 


‘It matters not how vain and fu- 
tile his attempt was and how impos- 
sible of accomplishment.” U. S. v. 
Lagnason, supra. 


35. U.S. v. Burr, 25 F.Cas.No. 14,- 
693; U.S. v. Greiner, 26 F.Cas.No. 
15,262, 4 Phila.  (Paz)).396.) see In! re 
Charge to Grand Jury, 30 F.Cas.No. 
18,275, 1 Story 614 (holding that the 
marching in military form of armed 
men, for the express purpose of over- 
awing and intimidating the public, 
and thus attempting to carry into ef- 
fect the treasonable design, will of 
itself amount to a levy of war, al- 
though no actual blow be struck); 
Vaughan’s Case, 2 Salk. 634, 91 Re- 
print 535 (holding that there may be 
levying of war without actual fight- 
ing). 

36. U.S. v. Burr, 25 F.Cas.No. 14,- 
694a; In re Charge to Grand Jury, 
30 F.Cas.No. 18,275, 1 Story 614. 


“But the intention is an indispen- 
Sable ingredient in the composition 
of the fact; and if war may be levied 
without striking the blow, the inten- 
tion to strike must be plainly prov- 
ed.” U.S. v. Burr, supra. 


CTOs. eouUrr supra. 


38. U.S. v. Mitchell, 26 F.Cas.No. 
15,788, 2 Dall. 348, 1 L.Hd, 410. 


39. Fries’ Case, 9 F.Cas.No. 5,126. 


aes Com. v. O’Donnell, 12 Pa.Co. 


[a] MIllustration.—An organization 
of strikers which by force and vio- 
lence refused to permit others to 
work for their former employer was 
levying war against the state, and 
was guilty of treason. Com, +... 
O’Donnell, 12 Pa.Co. 97. 


41. See Keppei v. Petersburg R. 
Co., 14 F.Cas.No. 7,722, Chase 167 (so 
declaring the rule), 


42. Fries’ Case, 9 F.Cas.No. 5,126. 
3 Dall. (Pa.) 515, 1 L.Ed. 701; Fries’ 
Case, 9 F.Cas.No. 5,127; U.S. v. Han- 
way, 26 F.Cas.No. 15,299, 2 Wall.Jr. 
139; U. S. v. Mitchell, 26 F.Cas.No. 
15,788, 2 Dall. (U.S.) 348, 1 L.Ed. 410; 
U. S. v. Vigol, 28 F.Cas.No. 16,621, 2 
Dall. (U.S.) 346, 1 L.Ed. 409; In re 


18,263, 1 Sprague 593; In re Charge to 
Grand Jury, 30 F.Cas.No. 18,269, 2 
Curt. 630; In re Charge to Grand Jury, 
30 F.Cas.No. 18,273, 1 Sprague 602; In 
re Charge to Grand Jury, 30 F.Cas.No. 
18,275, 1 Story 614; In re Charge to 
Grand Jury, 30 F.Cas.No. 18,276, 2 
Wall.Jr. 134; Kegerreis v. Van Zile, 
167 N.Y.S. 874, 180 App.Div. 414; 
Druecker v. Salomon, 21 Wis. 621, 94 
Am.D, 571. 


[a] Consummation of purpose to 
prevent execution of state statute, 
or by force and violence to coerce its 
repeal, or to deprive any class of 
the community of the protection af- 
forded by it, is treason against the 
state. In re Charge to Grand Jury, 4 
1 2eeVal OM fa TP 


_{b] In England an attempt, by 
violence and intimidation, to force 
the repeal of a law is a levying of 
war against the king and high trea- 
son.. Rex v. Gordon, Dougl. (3d Ed) 
590, 99, Reprint 372. 


43. In re Charge to Grand Jury, 
30 F.Cas.No. 18,269, 2 Curt. 630; In 
re Charge to Grand Jury, 30 F.Cas.No. 
18,276, 2 Wall.Jr. 134. 


44. U.S. v. Hanway, 26 F.Cas.No. 
15,299, 2 Wall.Jr. 139; In re Charge 
to Grand Jury, 30 F.Cas.No. 18,269, 
2° Curt, 6302 


[a] Purpose must be to defeat 
law generally.—(1) The assembling 
of men, in order, by force, to defeat 
the execution of a law in a particu- 
lar instance, and then to disperse, and 
without any intention to continue to- 
gether or to reassemble for the pur- 
pose of defeating the law generally 
and in all cases, is not levying war. 
In re Charge to Grand Jury, 30 F.Cas. 
No. 18,2638, 1 Sprague 593. (2) “A 
band of smugglers may be said to 
set the laws at defiance, and to have 
conspired together for that purpose, 
and to resist by armed force, the exe- 
cution of the revenue laws; they 
may have battles with the officers of 
the revenue, in which numbers may 
be slain on both sides, and yet they 
will not be guilty of treason, because 
it is not an insurrection of a public 
nature, but merely for private lucre 
or advantage.” U. S. v. Hanway, 26 


45. Fries’ Case, 9 F.Cas.No. 5,126, 
3 Dall. (Pa.) 515, 1 L.Ed. 701, 9'F.Cas. 
No. 5,127; In re Charge to Grand 
Jury, 30 F.Cas.No. 18,269, 2 Curt. 630. 


46. In re Charge to Grand Jury, 
30 F.Cas.No. 18,273, 1 Sprague 602; 
Watson’s Trial, 32 How.St.Tr. 1. 


47. In re Charge to Grand Jury, 30 
F.Cas.No. 18,270, 4 Blatchf. 518; In 
re Charge to the Grand Jury, 30 F. 
Cas.No. 18,271, 5 Blatchf. 549; In re 
Charge to Grand Jury, 30 F.Cas.No. 
18,272, 1 Bond 609. 


“It is not an easy task to classify 
or specify the acts, which bring a 
party within the range of this branch 
of the definition. In general, when 
war exists, any act clearly indicat- 
ing a want of loyalty to the govern- 
ment, and sympathy with its ene- 
mies, and which, by fair construc- 
tion, is directly in furtherance of 
their hostile designs, gives them aid 
and comfort.” In re Charge to Grand 
Jury, 30 F.Cas.No. 18,272, 1 Bond 609. 


[a] Giving aid: to spy.—Knowing- 
ly to conceal, or give financial aid to, 
a spy during time of war is giving 
aid to the enemy. U. S. v. Fricke, 
259 F. 673. 


[b] Delivering up prisoners and 
deserters to enemy is treason. U. S. 
v. Hodges, 26 F.Cas.No. 15,374, Brunn. 
Col.Cas. 465, 2 Wheel.Cr. (N.Y.) 477. 


Ce] 
emy ship is treason, although the ac- 
cused intended to ransom himself 
and fellow prisoners by such provi- 
sions. U. S. v. Pryor, 27 F.Cas.No. 
16,096, 3 Wash.C.C. 234, 


[d] Sale of saltpeter to be manu- 
factured into gunpowder.—It was 
giving aid and comfort for persons to 
manufacture and sell saltpeter to 
the confederate states, knowing that 
it would be used by them in the man- 
ufacture of gunpowder for the prose- 
cution of the war against the United 
States. Carlisle v. U. S., 16 Wall. (U. 
S.) 247, 21D Wd. 426; 8 Ce.cly 153: 


[e] Outfitting privateer.—The 
purchase of a vessel, guns, and am- 
munition, the preparing her for sea, 
and making her ready for service in 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and sympathy with the enemy, and which is directly 
in furtherance of their hostile designs, regardless of 
whether the motive prompting the act is merely sym- 
pathy or pecuniary gain.*® It seems that it is not 
essential, however, that the effort to aid be success- 
ful, provided overt acts are done which, if success- 
ful, would advance the interests of the enemy,*® but, 
under a statute which makes the persuasion of an- 
other to enlist in the army of the enemy treason, 
the actual enlistment of the person persuaded is 
necessary.°° An act which weakens, or tends to 
weaken, the power of the government to resist or 
attack its enemies, is giving them aid and comfort.*1 
To be treason, the aid and comfort given the enemy 
must be after the declaration of war between the 


TREASON 
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countries,°? and the term “enemies” applies only 
to the subjects of a foreign power in a state of open 
hostility with this country, and it does not embrace 
rebels in insurrection against their own country.*? 
Both adherence and giving aid to the enemy are 
necessary, and to favor or support the enemy is in- 
sufficient.°* The intent in giving aid and comfort 
to the enemies must be to render such assistance 
to an enemy of the government, and not merely to 
assist another as an individual.®> “Adhering” to 
enemies, under the British statute, includes giving 
aid and comfort outside the territorial limits of the 
country, as well as such acts done within the terri- 
torial limits of the jurisdiction,®* 


Ill. WHO MAY COMMIT 


[§ 13] Treason being a breach of allegiance,5” it 
can be committed against a government only by 
one who owes allegiance, either perpetual or tem- 
porary, thereto.5® However, aliens domiciled in this 
country may commit the offense against this gov- 
ernment since they owe a temporary allegiance to it 


during their sojourn here.®® An attempted secession 
of part of the states does not absolve the citizens 
of any of the states from their obligation of loyalty 
and fidelity to the United States government, such 
as to render them incapable of committing treason.®° 


IV. AGAINST WHAT SOVEREIGNTY COMMITTED 


[§ 14] To constitute treason against a particular 
government, the treasonable act must be aimed at 
that government. Thus a treasonable act direct- 


ed exclusively against the sovereignty of a particu- 
lar state is not treason against the United States,®? 
nor is a treasonable act against the United States 


aid of the rebellion of citizens of the 
United States against the govern- 
ment thereof, with the purpose of 
attacking and destroying American 
vessels, constitute a levying of war 
against the United States and would, 
if the war were between the United 
States and a foreign public enemy, 
constitute an adherence to the ene- 
my. U.S. v. Greathouse, 26 F.Cas.No. 
15,254, 2 Abb. 364, 4 Sawy. 457. 


[f] rade with loyal people living 
in insurrectionary district, when car- 
ried on in good faith and without col- 
lusion with the enemy, is lawful, un- 
less interdicted by the government. 
In re Charge to Grand Jury, 30 F. 
Cas.No. 18,271, 5 Blatchf. 549. 


[g] ._ Under Canadian statute (1) 
“assisting any public enemy” would 
include the act of a Canadian pur- 
chaser paying purchase price to a 
vendor who, to purchaser’s knowl- 
edge, intended to send part of it to 
his wife in Hungary. Lampel v. Ber- 
ger, 40 Ont.L. 165. (2) A letter writ- 
ten to an enemy ambassador calling 
his attention to an invention to be 
used in the conduct of war, also con- 
taining advice for his government to 
acquire the invention and offering to 
aid and assist in purchasing it, con- 


stitutes treason. Rex v. Bleiler, 10 
Alta.L. 520. 
48. In re Charge to Grand Jury, 


30 F.Cas.No. 18,272, 1 Bond 609. 


v. Greathouse, 26 F.Cas. 
Abb. 364, 4 Sawy. 457. 


[a] Under Canadian  statute.— 
Schaefer v. Rex, 58 Can.8.C. 43. 

50. Respublica v. Roberts, 1 Dall. 
(Pa.) 39, 1 L.Ed. 27. 

51. U. S. v. Fricke, 


In re Charge to Grand Jury, 
Cas.No. 18,277, 2 Sprague 285. 


[a] Under British statutes.—Rex 
y. Casement, 115 L.T.Rep.N.S. 277. 


52. U.S. v. Fricke, 259 F. 673. 


49. U.S. 
No. 15,254, 2 


259 F. 673; 
30 F. 


[a] Illustration.—Although de- 
fendant aided a German spy, who 
came to the United States prior to the 
declaration of war with the sinister 
purpose of interfering with com- 
merce of the United States with the 
Allied Nations, defendant cannot be 
convicted for such acts, and a con- 
viction for treason can be had only 
where it was shown that he adhered 
to the enemies of the United States 
by giving aid and comfort to such 
spy after declaration of war between 
the United States and Germany. U. 
S. v. Fricke, 259 F. 673. 


[b] In the Civil War if a person 
faithfully adhered to the government 
after the beginning of the rebellion, 
by the bombardment of Fort Sumter, 
his previous doubts and errors should 
not be deemed to attach to him the 
infamy of treason. Culliton v. U. §S., 
5 Ct. Cl." 627: 


53. U.S. v, Greathouse, 26 F.Cas. 
No. 15,254, 2 Abb. 364, 4 Sawy. 457- 


{a] Goyal persons residing in in- 
surrectionary district are not eéne- 
mies. In re Charge to Grand Jury, 
30 F.Cas.No. 18,271, 5 Blatchf./549. 


54. Wimmer v. U. S., 264 F. 11 
[cert den 40 S.Ct. 586, 253 U.S. 494, 
64 L.Ed. 1030]. 


55. U. S./v. Fricke, 259 A. 673. 


56. Rex v. Casement, 115 L.T.Rep. 
277. f 


N.S. 


[a] Iiustration.—An, indictment 
for treason which alleges treasonable 
acts of a subject of Great Britain 
committed in Germany is sufficient. 
Rex v. Casement, 115 L.T.Rep.N.S. 
277. 


57. See supra § 1. 


58. U. S. v. Wiltberger, 5 Wheat. 
(U.S.) 76,5 L.Ed. 377 U. S. v. Fricke, 
259 F. 673; U. S. wv. Greiner, 26 F. 
Cas.No. 15,262, 4 ,Phila. (Pa.) 396; 
U. S. v. Villato, 28 F.Cas.No. 16,622, 
2 Dall. 370, 1 L.Ed 419; In re Charge 
to Grand Jury, 30 F.Cas.No. 18,276, 


2 WallJr. 134. See Young v. U. S., 
97 U.S. 39, 24 L.HWd. 992, 13 Ct.Cl. 571 
(holding that an English subject 
domiciled in England who gave aid 
and assistance to the confederates 
might be an enemy of the United 
States, but that he could not be guil- 
ty of treason to the United States); 
Ex p. Quarrier, 2 W.Va. 569 (holding 
that, aS none but the citizens of a 
state owe her allegiance, treason 
against a state can only be commit- 
ted by a citizen thereof). , 


59. In re Charge to Grand Jury, 
30 F.Cas.No. 18,273, 1 Sprague 602; 
Com. v. O’Donnell,, 12 Pa:Co. 97; 
Maclane’s Trial, 26 How.St.Tr. 721. 


“HKvery sojourner who enjoys our 
protection, is bound to good faith 
toward our government, and although 
an alier, he may be guilty of treason 
by cooperating either with rebels or 
foreign enemies.” In re Charge to 
Grand Jury, supra. 


60. U.S. v. Cathcart, 25 F.Cas.No. 
14,756, 1 Bond 556; In re Charge to 
Grand Jury, 30 F.Cas.No, 18,270, 4 
Blatchf. 5183.. Latham v.. Clark;~25 
Ark. 574; . Hammond ov; State, 3 
Coldw. (Tenn.) 129. 


[a] In West Virginia, one who 
took part in the Civil war on the con- 
federate side could not be guilty of 
treason against the state of West 
Virginia, on account of the act of 
Febr. 3, 1863, which declares that 
any citizen of the state who shall 
levy war against the United States 
shall no longer be deemed a citizen 
of the state. Ex p. Quarrier, 2 W. 
Va. 569. 


61. See cases infra this section. 


62. In re Charge to Grand Jury, 
30 F.Cas.No. 18,275, 1 Story 614. 


[a] Ilustration.—‘If the object 
of an assembly of persons, met with 
force, is to overturn the government 
or constitution of a state,—or to pre- 
vent the due exercise of its sovereign 
powers, or to resist the execution of 
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treason against one of the states;** but treason may , in fact exist a government to which allegiance can 
be begun against a state and may be merged in | be owed.*® i 
treason against the United States.°4 There must 
V. PRINCIPALS AND ACCESSARIES ~ : 
[§ 15] Treason differs from other crimes and of- ; however small, in the general conspiracy.°§ But, 


fenses®® in that there are no accessaries, all per- 
sons being regarded as principals whose acts would, 
in the case of a felony, make them accessaries, such 
as persons who are present and are aiding, abetting, 
counseling, or countenancing the act®’ or who are 
absent from the scene of action but take some part, 


[§ 16] Cases of treason against the United States 
are not cognizable in the state courts,’° but are 
triable only by the United States courts located in 
the state and district wherein the alleged crime was 
If a state court, authorized to try 


committed.7 


‘ 


VI. JURISDICTION 


and decide such offenses, declares an act to be trea- 


[§ 17] Because of the constitutional provision that 
in all criminal cases the accused shall have the right 
to a speedy trial by a jury of the state and district 
wherein the offense is alleged to have been commit- 
ted,’4 if there is a rebellion in that state of such a 


any one or more of its general laws, 
but without any intention whatsoever 
to intermeddle with the relations of 
that state with the national govern- 
ment, or to displace the national 
laws or sovereignty therein, every 
overt act done with force towards 
the execution of such a treasonable 
purpose is treason against the state, 
and against the state only. It is in 
no sense a levying of war against the 
United States.” In re Charge to 
Grand Jury, 30 F.Cas.No. 18,275, 1 
- Story 614. 

63. Rison v. Farr, 24 Ark. 161, 87 
Am.D. 52; People v. Lynch, 11 Johns. 
Oe Ex p. Quarrier, 2 W.Va. 


“Bor while it is not intended to 
deny that the same act might con- 
stitute treason against the .United 
States and also against the State, and 
the traitor be held responsible to 
each for his treason, respectively, 
yet, to constitute treason against the 
State, it is not enough to wage war 
against the United States generally 
or collectively, or as component parts 
of the national Union, but it must be 
done directly against the State, in 
particular, by invading her territory, 
attacking her citizens, subverting 
her government and laws, or attempt- 
ing her destruction by force, etc., and 
that too by a citizen of the State; 
for none but her citizens owe her al- 
legiance, and are, therefore, bound 
by that allegiance to protect and de- 
fend her against all assaults of her 
eneniies. Others may be enemies, 
but the citizen only may be enemy 
and traitor also, and the latter no 
less because he is the former.”’ Ex p. 
Quarrier, supra. 


64 In re Charge to Grand Jury, 


VII. VENUE 


30 F.Cas.No. 18,275, 1 Story 614. 


[a] Illustration.—“‘Thus, if the 
treasonable purpose be to overthrow 
the government: of the state, and 
forcibly to withdraw it from the 
Union, and thereby to prevent the ex- 
ercise of the national sovereignty 
within the limits of the state, that 
would be treason against the United 
States.” In re Charge to Grand Jury, 
30 F.Cas.No. 18,275, 1 Story 614. 


65. Respublica v. Chapman, 1 
Dall. (Pa.) 53, 1 L.Hd. 33. 


[a] Where all laws of state are 
suspended for a short interval, as 
they were in Pennsylvania from May 
14, 1776, to Febr. 11, 1777, there is 
no state government during that time 
to which an inhabitant can owe al- 
legiance, and hence he is incapable of 
committing treason. Respublica v. 
Chapman, 1 Dall. (Pa.) 53, 1 L.Ed. 33. 


66. See Criminal Law §§ 100, 101. 


67. Fries’ Case, 9 F.Cas.No. 5,127; 
Us Siiver Burr; 2b BiGasiNow 145693% 
U. S. v. Hanway, 26 F.Cas.No. 15,299, 
2 Wall.Jr. 139; U. S. v. Mitchell, 26 
F.Cas.No. 15,788, 2 Dall. 348; In re 
Charge to Grand Jury, 30 F.Cas.No. 
18,276, 2 Wall.Jr. 134; In re Charge 
to Grand Jury, 30 F.Cas.No. 18,277, 
2 Sprague 285; Com. v. O’Donnell, 12 
Pa.Co. 97; Reg. v. McCafferty, 10 
CoxC.C. 608. See Reg. v. Meany, 10 
CoxC.C. 506 (holding that sufficient 
venue had been proved if the overt 
act of one of accused’s co-conspira- 
tors was proved in the county). 


“Tf a number of persons assemble 
and set out upon a common design 
- . . and some of them commit acts 
of force and violence » . and oth- 
ers are present to aid and assist, if 


notwithstanding in treason all are principals, one 
who advised or procured the warlike assemblage 
charged as the overt act of treason cannot be con- 
victed of treason until after the conviction of one 
of those charged with the overt act.®° 


son, which by the laws constituting the court is not 
such, it is error and its judgment may be reversed 
by a superior tribunal;*2 but it does not constitute 
a usurpation of jurisdiction to give the federal courts 
power to correct the error.*® 


nature that it is impossible to hold a trial there, 
the accused may not be held in custody until the 
end of the rebellion,’® nor tried in another court out- 
side that state;7®° but he may be required to post 
a bond to keep the peace in the future.** 


necessary, they are all principals. If 
any man joins and acts with an as- 
sembly of people, his intent is al- 
ways to be considered and adjudged 
to be the same as.theirs; and the 
law, in this case, judgeth of the in- 
tent by the fact.” Fries’ Case, 9 F. 
Cas.No. 5,127. 


68. Ex p. Bollman, 4 Cranch (U.S.) 
(5, 2 Le Bid) 5545. 0.) Saws Burry 2b 
Cas.No. 14,693; U. S. v. Greathouse, 
26 E.Cas.No. 15,254, 2 Abb. 364, 4 
Sawy. 457; U. S. v. Hanway, 26 F.Cas. 
No. 15,299, 2 Waill.Jdr 1395" In) re 
Charge to Grand Jury, 30 F.Cas.No. 
18,269, 2 Curt. 630; In re Charge to 
Grand Jury, 30 F.Cas.No. 18,274, 2 
Sprague 292; In re Charge to Grand 
Jury, 30 F.Cas.No. 18,276, 2 Wall.Jr. 
134; In re Charge to Grand Jury, 30 
F.Cas.No. 18,277, 2 Sprague 285. 


6. U.S. Wa Burr, 25, or Gasine. 
14,693. 


fa] Reason for rule—‘‘His guilt 
- + . depends on theirs; and their 
guilt cannot be legally established in 
a prosecution against him.” U.S. v. 
Burr, 25 F.Cas.No. 14,693. 


70. People v. Lynch, 11 Johns. (N. 
Y.) 549; Ex p. Quarrier, 2 W.Va. 569. 


71. Const. Amendm. VI. 


72. Kemp v. Kennedy, 14 F.Cas. 
No. 7,686, Pet.C.C. 30 [aff 5 Cranch 
173, 3 L.Ed. 70]. 


73. Kemp v. Kennedy, supra. 
74 Const. Amendm. VI. 


75. U. S. v. Greiner, 26 F.Cas.No. 
15,262, 4 Phila. (Pa.) 396. 


76. U. S. v. Greiner, supra. 
77. U. S. v. Greiner, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 18] A federal court having criminal jurisdic- 
tion of offenses against the United States has power 
to commit a person charged with treason, notwith- 
standing the statute may expressly confer power to 
commit on justices and judges and not on a court?’ 


TREASON 
VIII. COMMITMENT 


and notwithstanding the grand jury is in session 


[§ 19] General rules as to indictments®? apply 
Thus the indictment 
need not follow the exact language of the statute 
or constitution, if equivalent language is used.54 
There should be an allegation that the accused owed 
allegiance to the government,*®® but citizenship is 
A general charge of 


to prosecutions for treason.® 


not a necessary allegation.§® 


IX. INDICTMENT 


circumstance. §7 


levying war is insufficient in that the overt act should 


[§ 20] The courts have been hesitant to recog- 
nize defenses to the crime of treason, it being held 
that the only defense allowable is duress or compul- 
sion, and that only when the fear produced is that of 
immediate death,®! and that accused joined the enemy 
only with the intent to escape as soon as possible.°? 


42 OB TSH A 
14,692b. 

[a] Circuit court of United States, 
sitting as a court, possessed the pow- 
er. USS. Ve eBurr, 2255 ib:Cas No, 
14,692b. 


79. U. S. v. Burr, supra. 


so. U. S. v. Bollman, 24 F.Cas.No. 
heoga. eb wCranche.C. :3%3;. Us S.. Vv. 
Burr, 25 !.Cas.No. 14,692b;. U...S.5-v- 
Greiner, 26 F.Cas.No. 15,262, 4 Phila. 
(Pa.) 396. 


[a] Same proof as on trial not re- 
quired.—(1) The constitutional re- 
quirement that there be two wit- 
nesses to the overt act is not applica- 
ble to preliminary proceedings before 
@ magistrate or grand jury. U. S. 
v. Greiner, 26 F.Cas.No. 15,262, 4 
Phila. (Pa.) 396; In re Charge to 


Burr, 25 F.Cas.No. 


Grand Jury, 30 F.Cas.No. 18,276, 2 
Wall.Jr. 1384. (2) The rule is other- 
wise under the English statutes 


which provide that no person shall 
be indicted for high treason but upon 
the testimony of two lawful wit- 
nesses to the same overt act, or the 
testimony of one witness to the overt 
act and the testimony of another wit- 
ness to another overt act of the same 
treason. Watson’s Trial, 32 How.St. 
Maclane’s Trial, 26 How.St. 


: We S enV wer on Casing, 
14,692, 2 Wheel.Cr. (N.Y.) 573, 4 
Cranch (appendix) 469, 2 L.Ed. 684, 
(holding that a person will not be 
held to trial for levying war against 
the United States on an affidavit that 
he is engaging or enlisting men for 
such purpose, without proof of the 
actual embodying of men). 


82. See Indictments and Informa- 
tions 31 C.J. p 548. 

83. See cases infra this note and 
notes 84-90. , 

[a] Porms of indictment.—Fries’ 
Case, 9 F.Cas.No. 5,127; U. S. v. Han- 


X. DEFENSES 


has ended.°® 


way, 26 F.Cas.No. 15,299, 2 Wall.Jr. 
139; People v. Lynch, 11 Johns. (N. 
Y.) 549; Respublica v. Carlisle, 1 
Dali (Pa.)5, 35; 71, id. 26; Reg... v. 
Gallagher, 15 CoxC.C. 291; Reg. v. 
Mitchel, 3 CoxC.C. 1; Brandreth’s 
Trial, 32 How.St.Tr. 755; Maciane’s 
Trial, 26 How.St.Tr. 721. 


84 U. S. v. Greathouse, 26 F.Cas. 
No. 15,254, 2 Abb. 364, 4 Sawy. 457. 


{aj Tlustration.—An allegation 
that defendant was “engaging in the 
rebellion [civil war], and giving to 
it aid and comfort” is a sufficient 
charging of levying war. U. S. v. 
Greathouse, 26 F.Cas.No. 15,254, 2 
Abb. 364, 4 Sawy. 457. 


85. Maclane’s Trial, 26 How.St.Tr. 
W214. 


86. Maclane’s Trial, supra. See 
also supra § 13. 
STA. US: ive Burr) 25) ECasino. 


14,693; Respublica v. Carlisle, 1 Dall. 
(Pa.) 35, 1 L.Ed. 26; Vaughan’s Case, 
2 Salk. 634, 91 Reprint 535. 


88. Respublica v. Carlisle, 1 Dall. 
(Pas)e 05,1) ta...) 216 


89. Mulcahy v. Reg., L.R. 3 H.L: 
306, 323. 


“The offense, in whatever variety 
of expression it may declare itself, 
is in fact one course of active dis- 
loyalty, each stage of which reflects 
light upon what went before, and but 
adds to the evidence of the crime.” 
Mulcahy v. Reg., supra. 


90. Denn v. Banta, 1 N.J.Law 266 
[cit Kel.C.C. 16, 84 Reprint 1061]. 


91. U. S. v. Hodges, 26 F.Cas.No. 
15,374, Brunn.Col.Cas. 465, 2 Wheel. 
Cr. (N.Y.) 477;  Respublica v. Mc- 
Carty, 2 Dall. (Pa.) 86, 1 L.Ed. 300. 


[a] Rule applied.—(1) A private 
soldier, or subordinate officer, serv- 
ing under the command of a military 
superior, cannot excuse a treasonable 
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ready to receive an indictment,’® and may order the 
commitment if the charge is supported by proof show- 
ing probable cause that the crime has been com- 
mitted ;°° but there must be a showing as to its es- 
sential elements,8! 


be averred with some particularity as to place and 
A charge that defendant sent in- 
telligence to the enemy is sufficient, and the letter 
sent need not be set out.88 
ent overt acts of treason in one count does not in- 
validate the indictment on grounds of duplicity.®® 
The day alleged in the indictment is not material.°° 


The charging of differ- 


Naturalization in the country of an enemy during 
time of war is no defense,®? nor is infaney, pro- 
vided the person has arrived at years of disere- 
tion,®* nor a letter of marque which has not been 
recognized,®> nor a military parole, after the war 


act on the ground of compulsion, un- 
less he was forced, under a personal 
fear of death, into the service, and 
quitted it aS soon as he could. U. 
S. v. Greiner, 26 F.Cas.No. 15,262, 4 
Phila. (Pa.) 396. (2) Apparently en- 
listing in the enemy forces solely 
because of fear of famishing, and 
with a sincere intention to make his 
escape as soon as possible, is a de-= 
fense. Respublica v. McCarty, 2 Dall. 
(Pa.) 86, 1 L.Hd. 300. 


[b] Im Canada, where the crime 
is “assisting” the enemy, entrapment 
is a good defense, in that there should 
be at least a willingness on the part 
of the person who is said to have 
been assisted, and a person who re- 
ceives the assistance solely for the 
purpose of entrapping the accused is 
neither an enemy, nor has a desire to 
be assisted, which are the essential 
elements of the crime. Rex v. Sny- 
der, 34 Ont.L. 318, 8 Ont.W.N. 594. 


Duress or compulsion as excuse for 
crime generally see Criminal Law 8 
59. 


92. U. S. v. Greiner, 26 F.Cas.No. 
15,262, 4 Phila. (Pa.) 396; Respublica 
v. McCarty, 2 Dall. (Pa.) 86, 1 L.Ed. 
300. 


[a] Remaining in enemy troop ten 
months.—The fact that accused had 
remained ten or eleven months in 
the troops of the enemy, when he 
might easily have made his escape, 
showed that he joined for other rea- 
sons than fear of immediate death. 
Respublica v. McCarty, 2 Dall. (Pa.) 
86, 1 L.Ed. 300. 


93. Rex v. Lynch, [1903] 1 K.B. 
444, 


94. Denn v. Banta, 1 N.J.Law 266. 


95. U.S. v. Greathouse, 26 F.Cas. 
No. 15,254, 2 Abb. 364, 4 Sawy. 457. 


96. U. S. v. Rucker, 27 F.Cas.No. 
16,203. 


—- 
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XI. EVIDENCE 


[§ 21] A. Burden of Proof. Accused is not bound 
to show the object and meaning of the acts done; 
it is incumbent on the prosecution to make out a 
case against him.%* 


[§ 22] B. Admissibility. General rules as to the 
admissibility of evidence in criminal prosecutions®* 
apply in the case of prosecutions for treason.°® 
Since in treason all participating with treasonable 
intent are principals,! any act done by any one of 
them, with intent to effectuate such common end, 
may be given in evidence.” After an overt act 1s 
proved in the county or district where the indict- 
ment is laid and tried, evidence of other overt acts 
committed in other counties or districts is admis- 
sible.2 Letters written by accused are not admis- 
sible to show his loyalty.* 


Confessions. After proof of the overt act of trea- 
son by two witnesses, an extrajudicial confession is 
admissible by way of corroboration,® but it is not 
admissible until the overt act has thus been proved.® 


Intent. Other overt acts and other circumstances, 
parts of the general design, may be proved to show 
the intent with which the act laid in the indictment 
was committed.? Statements of the prisoner ac- 
companying the overt act may be given in evidence 
to show the intent with which the act was done.® 
Evidence as proof of intention, being properly part 
of the evidence in chief, cannot be given in rebut- 
bart? 


[§ 23] C. Weight and Sufficiency. No person 
shall be convicted of treason against the United 
States unless on the testimony of two witnesses to 

97. Reg. v. Frost, 9 C.&P. 129, 38 
E.C.L. 87. 

98. See Criminal Law §§ 947-1999. 

99. See cases infra this section. 

1. See supra § 15. 

2. Fries’ Case, 9 F.Cas.No. 5,127. 


3. Fries’ Case, 9 F.Cas.No. 5,126, 
3 Dall. (Pa.) 515, 1 L.Ed. 701; Res- [a] 


Respublica v. 
C:.Cs 334. 


2 CranchcC.C. 


Roberts, 1 Dall. 
39, 1 L.Ed. 27; Reg. v. Deasy, 15 Cox 


8. U.S. v. yee ae F.Cas.No. 15,584, 
4; 
Malin, 1 Dall. (Pa.) 38, 1 L.Ed. 25. 


9. U. S. v. Hanway, 26 F.Cas.No. 
15,299, 2 Wall.Jr. 139. 
Reason for rule.—‘‘The two 


the same overt act, or on confession in open court.*° 
Until this overt act of treason has been proved by 
two competent witnesses, or by a confession in open 
court, all other testimony is irrelevant.11 Proof of 
one of several overt acts alleged in the indictment is 
sufficient, where all the acts alleged are treason- 
able.t2. The authorities are in conflict as to whether 
or not the evidence of the two witnesses must be to 
the whole of the overt aet.1? There is authority 
holding that the two direct witnesses must testify 
to each part of the whole overt act.1* According to 
other authority, where the overt act is single, con- 
tinuous, and composite, made up of and proved by 
several circumstances, and passing through several 
stages, it is not necessary that there be two wit- 
nesses to each circumstance in each stage.1°> In Eng- 
land, apparently, if one witness testifies to one 
overt act, and another witness to another overt act 
in the same treason, the statutory requirement is 
met.1® i 
sion in the insurgent forces is not alone sufficient to 
convict of treason,17 but acceptance of a commis- 
sion from conspirators is evidence of connection 
with the crime.*® 


Intent. While two witnesses are necessary to prove 
the overt act, intent may be proved by one witness,?® 
collected from circumstances,” or even by a single 
fact.?1 


Confessions. According to the federal constitu- 
tion, a confession in order to sustain a charge of 
treason must be made in open court.” Thus, an ex- 
trajudicial confession will not support a conviction 


of treason.” 
(Pa.) ] direct witness to the overt act, and 
another witness testified that ‘it runs 
in his head, that he, also, saw the 
prisoner there,” the jury should con- 
Sider other testimony to see how far 
it aided the doubtful testimony of 
the second witness). 


[a] Ylustration—‘“If one of the 
overt acts, we will say, was as in this 
case the sending of a telephone mes- 


Respublica  v. 


The acceptance or possession of a commis- _ 


publica v. Malin, 1 Dall. (Pa.) 33, 1 
L.Ed. 25. 


4 Rex v. Bleiler, 10 Alta.L. 520. 


[a] Beason for rule.—‘‘The gen- 
eral rule is that a party is not at 
liberty to give self-serving evidence 
such as this. There are of course 
exceptions to this as to most rules, 
but I can conceive of no principle 
upon which a person can be permit- 
ted, in advance, or after the commis- 
sion, of an act, to manufacture evi- 
dence by his own statements to prove 
that his act was innocent as would 
be the case if letters, or what pur- 
ported to be, but might in fact not be 
actual letters, should be receivable in 
evidence as here proposed.” Rex v. 
Bleiler, 10 Alta.L. 520, 523. 


5. Fries’ Case, 9 F.Cas.No. 5,126, 
3 Dall. 515, 1 L.Ha. 701; Respublica 
Ae Roberts, 1 Dall. (Pa.) 39, 1 L.Ed. 


6. U.S. v. Lee, 26 F.Cas.No. 15,584, 
2 CranchcC.c. 104. 


7. Eries’ Case, 9 F.Cas.No. 5,126, 
3 Dall. (Pa.) 515, 1 L.Ed. 701; U.S. v. 
Hanway, 26 F.Cas.No. 15,299, 2 Wall. 
Jr. 189; In re Charge to Grand Jury, 
30 F.Cas.No. 18,276, 2 Wall.Jr. 134; 


elements of the crime are the act 
and the preconcert. It is for the 
prosecution to make out both, and by 
omitting evidence of preconcert, they 
fail in their original case. hes 
Therefore - it cannot be in- 
troduced as rebutting evidence. It is 
one of the matters going to prove the 
charge laid in the indictment, in re- 
gard to which the act of congress is 
express, that it shall only be proved 
by those witnesses of whom three 
days’ notice has been given to the oth- 
er side.” U. S..v. Hanway, 26 F.Cas. 
No. 15,299, 2 Wall.Jr. 198. 


10. U.S. Const. art 3 § 3. 


11, U. |S. v. Burr, 25 F.Cas.No, 
14,6938. 


12. Fries’ Case, 9 F.Cas.No. 5,127. 
13. See cases infra notes 14-16. 
sae U. S. v. Robinson, 259 F. 685, 


“It may be possible to piece bits 
together of the overt act, but, if so, 
each bit must have the support of 
two oaths.” U.S. v. Robinson, supra. 


15. U.S. v. Fricke, 259 F. 678. See 
U. S. v. Mitchell, 26 F.Cas.No. 15,788 
(holding that, where there was one 


sage, and you have the testimony of 
the telephone operator who received 
the message for transmission, and 
the testimony of the person to whom 
the message was transmitted, there 
are the stages of one transaction 
proved by two witnesses, as the one 
witness was at one end of the tele- 
phone and the other witness at an- 
ee a U. S. v. Fricke, 259 F. 673, 


16. Reg. v. McCafferty, 10 Cox€.c. 
608, 23 How.St.Tr. 1167. 


17._ U.S. v. Villarifio, 5 Philippine 
697, 16 Of. Gaz. 3T) FULS! vo Dewlos 
Reyes, 3 Philippine 349, 2 Off.Gaz. 
364; U.S. v. Magtibay, 2 Philippine 
703, 1 Off.Gaz. 932. 


18. U.S. v. Bautista, 6 Philippine 
581, 4 Off.Gaz. 706. 


19. Fries’ Case, 9 F.Cas.No. 5,126. 


20. U.S. v. Hanway, 26 F.Cas.No. 
15,299, 2 Wall.Jr. 139; In re Charge to 
Grand Jury, 30 F.Cas.No. 18,276, 2 
WallJdr. 134. 


21. Fries’ Case, 9 F.Cas.No. 5,126. 
22. U.S. Const. art. 3, § 3. 


23. U.S. v. De los Reyes, 3 Philip- 
pine 349; 2 Off.Gaz. 364: U.S.) y. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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_ [§ 24] The general rules as to the trial of crim- 
inal prosecutions?* govern in trials for treason.2° 
Under the United States statute any person who is 
indicted for treason is entitled to have a copy of 
the indictment and a list of the jurors and witnesses 
delivered to him at least two entire days before 
the trial.2®° The prosecution cannot be required to 
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XII. TRIAL 


prove the overt act charged before proving the in- 
tention with which such act was committed.27 It 
is the function of the jury to consider, under in- 
structions from the court, the disputed questions 
of fact and determine whether the crime of treason 
has been committed.?& 


XIII. PUNISHMENT 


[§ 25] The punishment for treason is fixed by | statute.2® 


*TREASON, FELONY, AND BREACH OF THE 
PEACE. 2 


TREASON, FELONY, OR OTHER CRIME.? 


TREASURER.® A keeper of cash and responsible 
for it;* an officer intrusted with the treasures or 
money either of a private individual, or a corpora- 
tion, company, or a state; one having charge of the 
money, funds, or revenue of a society, corporation, 
state, or nation;* one who has the charge of col- 


peseubay, 2 Philippine 703, 1 Off.Gaz. 


24. See Criminal Law §§ 2000- 


2614. Payer or drawer see Bills and 


Oban Trial, 32 How.St. Notes § 268. 
r: : 


ay 
26. USCA tit 18 § 562. 


[a] Copy of caption of indictment 
as well as of the indictment itself 


must be delivered to a _ prisoner 
charged with high treason, U.S. v. 
Pennsylvania Insurgents, 26 F.Cas. 


No. 15,443, 2 Dall. 335, 1 L.Ed. 404. 


arwiUens. ve Burt. 25 i. Casi No: 
14,692h; U. S. v. Burr, 25 F.Cas.No. 
14,693; U.S. v. Lee, 26 F.Cas.No. 


15,584, 2 Cranchc.cC. 104. Treasurer of: 


28. U. S. v. Hanway, 26 F.Cas. | City: 
No. 15,299, 2 Wall.Jr. 139; Brand- 
reth’s Trial, 32 How.St.Tr. 755; Reg. 


v. Davitt, 11 CoxC.C. 676. 


29. U.S. v. Greathouse, 26 F.Cas. 
No. 15,254, 2 Abb. 364, 4 Sawy. 457. 


[a] Statutes construed.—The act 
of April -30,.1790: (i USS. St -at TL. 
112), declared that the punishment 
for treason should be death, and it 
has been held that, by the act of 
1862, congress intended to preserve 
the act of 1790 in force for the prose- 
cution and punishment of offenses 
committed previous to July 17, 1862, 
unless the parties accused were con- 
victed, under the act of the latter 
date, for subsequent offenses; and to 


1185; 
tricts § 201. 


[a]; 


tions § 1190. 


tions § 1088. 
Term 


As designation of: 


ee see Bills and Notes §§ 288, 


Mandamus against: 
Generally see Mandamus §§ 81, 82. 
me or bos treasurer see Mandamus 


Secretary of United States Treas- 
ury see Mandamus § 245. 


plate Treasurer see Mandamus § 


Presumption of regularity of acts of 
as Evidence § 70 text and notes 60— 


Generally see Municipal Corpora- 
tions §§ 972, 1610. 


Compensation of see Municipal Cor- 


porations §§ 


Schools ae School Dis-| Village defined see Municipal Corpo- 


Defined see City 11 C.J. p 787 note 
2 Municipal Corporations § 
972 note 6 [a]. 


Loss of funds by see Municipal 

Corporations § 1216. =e 
Powers of see Municipal Corpora- 
Removal of see Municipal Corpora- 


of office of see Municipal 


lected funds, such as those belonging to incorporated 
companies;7 one who holds or keeps the treasury ;8 
the style or title of an officer to whom funds are 
committed to be kept or disbursed.® In a more lim- 
ited sense, an officer who receives the public money 
arising from taxes, duties or other sources of rev- 
enue, takes charge of it, and disburses it upon or- 
der made by the proper authority,’ being the word 
by which the custodian of public money is usually 


Corporation:—Continued 


Representation of corporation by :— 
Continued 


Negotiable instruments see Cor- 
porations § 2315. 


Representations and admissions 
see Corporations § 2343. 
Service of process on see Corpora- 
tions § 2907. 
County: 
Compensation see Counties § 167. 
Powers and duties: 
Generaly, see Counties §§ 179, 
Custody of funds see Counties § 
87 


Payment of warrants see Coun- 
ties §§ 312, 313. 
School board, compensation of see 
ire and School Districts § 201. 
ate: 


Generally see States § 143. 


Town, accounting by see Towns §§ 
122-126. 
1148, 1150, 
rations § 972 note 6 [b]. 


“Phe treasurer for the time being” 
see Fire Insurance § 122. 

4 Commonwealth v. Tuckerman, 
10 Gray (Mass.) 173, 188. 
Bouvier lL. D. [quot Frost v. 
State, 99 N.E. 419, 422, 178 Ind. 305]. 

6. Worcester D. [quot State v. 
Eames, 3 So. 93, 39 La.Ann. 986, 989]. 


7. Century D. [quot Frost v. State, 
99 N.H. 419, 422, 178 Ind. 305]. 


punish treason thereafter committed Corporations § 1059. 8. Millward-Cliff Cracker Co.’s Es- 
with eter peath ri Labs pad ae Corporation: tate, 28 A, 1072, 1077, 161 Pa. 157, 164. 
prisonment, in e discretion: 0 ee Function of see Corporations § 1860 9. Abbott L. D. [ ‘ 

: a ; . [quot State v. 
Mee eee ee eee eee rian |. Representation. of corporation by: |Hames, 3 So. 93, 39 La.Ann. 986, 989]. 


engaging in or assisting a rebellion 
or insurrection, in which event the 
death penalty was to be abandoned, 
and a less penalty is to be inflicted. 
U. S. v. Greathouse, 26 F.Cas.No. 
15,254, 2 Abb. 364, 4 Sawy. 457. 


1. See Arrest § 7. 

2. See Extradition § 8. 

3. See also Treasury post. 
Treasurer: 


Bonds, 


Generally see Corporations § [a] 
2220. . 


mortgages, 
see Corporations § 2323. 

Borrowing and loaning money see 
Corporations § 2308. 

Collection and payment see Cor- 
porations § 2302. 10. 

Employment of help see Corpora- 
tions § 2282. 


“The function is much the 
same in all cases,—to take charge of 
the funds or revenues as they come 
in, to keep them safely, and make 
payments from them, as required 
from time to time.’ Abbott L. D. 
[quot State v. Eames, 3 So. 938, 39 La. 
Ann. 986, 989]. 


Webster New Int. D. [quot 
Jones v. Marrs, 263 S.W. 570, 574, 114 
Mex. 62:1. 


and, pledges 
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designated.12 “Treasurer,” as denoting either a pub- 
lie or private office, has the fixed, general, and le- 
gal signification of an intrusting for the purpose of 
safekeeping or disbursement.17 Where a few per- 
sons assemble and form a voluntary society to raise 
money to be appropriated to some specific object, 
and they choose one of their number to be their 
“treasurer,” the word would imply that he holds 
their funds for their use, to be appropriated accord- 
ing to their order.?® 


Public treasurer.14 One who receives public mon- 
eys, keeps them in his charge, and disburses them 
upon proper orders.?® 


Other words distinguished. “Depository” is more 
general than “treasurer” ;!° it includes “treasurer” ;*7 
all treasurers are depositories but not every de- 
pository is a treasurer.1® “Treasurer” has been dis- 
tinguished from “tax collector.”?® 


TREASURE-TROVE.?° 


TREASURY.?! [§ 1] A. As Noun.?? A depart- 
ment of government which has control over the col- 
lection, management, and expenditure of the public 
revenue.”? 


Phrases: “At the expense of the municipal treas- 
ury,”24 “claims upon the treasury,”?° “payment into 
the treasury of the State,”?® “public treasury,”?* and 


- 11. Yarnell v. Los Angeles, 25 P.] 35. 
767, 87 Cal. 603, 608; Sappington v. 27. 
Board of Com’rs of Jefferson County, 
273 BP. 274, 279, 184 OKl. 253. 


12. State v. Eames, 3 So. 93, 39 La. 
Ann. 986, 989. [a] 


27 Ark. 625, 628. 


Defined see Public § 91. 
28. Straub & Lohman v. Gordon, 


In Arkansas constitution the 
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“the treasury.”2§ ( 


[§ 2] B. As Adjective.?° “Treasury” as an ad- 
jective is used in a number of phrases which have 
been judicially construed.*° ; 


Treasury note; treasury notes.*! A treasury note 
is a bill circulating as money by authority of the 
general government ;*? a kind or species of money— 
national paper currency.*? The term is used as 
synonymous with “money.”’34 “Treasury notes,” com- 
monly called “greenbacks,”?® are included in the term 
“United States paper currency.”°* As issued under 
a certain actrof Congress, “treasury notes” have been 
held to be promissory notes, containing a promise to 
pay money by the United States.37 Phrase: “Felon- 
iously took, one two-dollar United States treasury 
note,’’38 


Other phrases: 
“treasury stock.’’*° 


TREAT.*1 [§ 1] As Noun. That which affords 
entertainment.*2 Phrase: Giving of victuals and 
drink “by way of treat.” 


[§ 2] B. As Verb. To apply remedies to;** to 
deal with or handle;#® in a more limited sense, to 
manage in the application of remedies,*® as to treat 
a fever or a patient;*” to care for medicinally or 
surgically.*® “Treat” has been distinguished from 
“act”4® and “diagnose.’>° / 


“Treasury certificates,”°® and 


40. Defined see Corporations § 
554.~ See also Mines and Minerals § 
825 note 8 [al]. 


41. See also Treating post; Treat- 
ment post. 


42. Webster New Int. D. 


13. Weld v. May, 9 Cush. (Mass.) 
181, 189. 


14. “Public” § 2. 


15 New York Mut. L. Ins. Co. v. 
Martien, 71 P. 470, 27 Mont. 437, 440. 


16. See infra text and notes 17, 18. 
“Depositary” see Depositaries § 1. 


17. Jones v. Marrs, 263 S.W. 570, 
574, 114 Tex. 62. 


18. Jones v. Marrs, 263 S.W. 570, 
574, 114 Tex. 62. 
19. See Collector 11 C.J. p 969 note 
24 [b]. 
§ ao Defined see Finding Lost Goods 
21. See also Treasurer ante. 
22. Treasury: 
Construction of meaning in: 


Constitutional provision see Li- 
censes § 129 note 70 [al]. 


Statute see Embezzlement § 45 note 
17 [a]. 


Payment of money collected into state 
see Counties § 292. 


Public, funds in as trust not affected 
by statute see Statute of Limita- 
tions §§ 278, 279. 


Secretary of Treasury: 
epee i sion by see Customs Duties §§ 


Mandamus § 245. 


23. In re Township Fines, 35 Pa. 
Co. 655, 656. 


24. See At § 11 text and note 11. 


25. See Claim 11 C.J. p 824 text 
and note 70. 


26. See Payment § 1 text and note 


term means the state treasury and 
not a county treasury. Straub & Loh- 
man v. Gordon, 27 Ark. 625, 628. 


29. Treasury Department: 
Presumption of regularity of acts of 
see Evidence § 70 text and note 32. 
Rules as to claims against the gov- 
ernment see United States [39 Cyc 
759]. 
30. See cases infra this section. 
31. Treasury notes: 
As medium of payment: 
Generally see Payment § 25. 
Confederate money*see Payment §§ 


’ Of taxes see Taxation § 1240. 
Larceny § 27. 


Power to issue see United States [39 
Cye 749]. 


State tax on see Taxation § 872. 


32. Brown v. State, 25 So. 182, 120 
Ala. 342, 349. 


33. Brown vy. State, 25 So. 182, 120 
Ala. 342, 349. 


“Currency” 17 C.J. p 405. 
34 See Money § 3. 


35. See Payment § 25 text and note 
138. See also Greenbacks 28 C.J. p 
825 text and note 87; United States 
Paper Currency [39 Cyc 828 note 2]. 


36. See United States Paper Cur- 
rency [39 Cyc 828 note 2]. 


37. United States v. Hardyman, 
L3PRSt CUES) eLOy 278, ) 1Oeenigteddar 


“Promissory notes” see Bills and 
Notes §§ 20-23. 


38. Brown v. State, 25 So. 182, 120 
Ala, 342, 349. 


39. See Funds § 2 text and note 56. 


een Carlisle v. Sheldon, 38 Vt. 440, 


[a] “Ordinary exercise of friendly 
hospitality” distinguished.—A stat- 
ute designed against the entertain- 
ment of jurors for an improper pur- 
pose was not intended to forbid such 
acts of hospitality in the intercourse 
of friends as would be usual and ordi- 
nary, that is, the mere furnishing of 
food or drink when confined within 
the limits of ordinary hospitality, but 
the statute “was designed to apply to 
something of a different character,— 
to an entertainment or treat which 
suggests the idea of convivial enjoy- 
ments and fellowship.” Carlisle v. 
Sheldon, 38 Vt. 440, 445. 


44. Standard D. [quot Beile v. 
Travelers’ Protective Ass’n, 135 S.W. 
497, 502, 155 Mo.App. 629]. 


45. Webster New Int. D. 


46. Webster D. [quot Modern 
Woodmen of America v. Miles, 97 N. 
BE. 1009, 178 Ind. 105, 109]. 


47. Century D. [quot U. S. v. Som- 
ers, 164 F. 259, 262]. 


48. Webster D. [quot Webb v. 
Francis J. Lewald Coal Co., (Cal.) 4 
P.(2d) 532, 534). 


49. Webb v. Francis J. Lewald 
Coal Co., (Cal.) 4 P.(2d) 582, 5384 Coxe 
physician may properly act for a pa- 
tient without having thereby pre- 
scribed for or treated him’’), 


“Act” § 2. 
50. People v. Saunders,’ 215 P. 120, 
61 Cal.App. 341 (within the meaning 


of a statute relative to the unlicensed 
practice of medicine). 


“Diagnose” 18 C.J. p 1035. 


For later cases, developments and changes in the law see Annotations, same title ané section number. 
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Phrases: “Diagnose, treat, operate for, or pre- | view,”°4 and “treat the sick;”55° also “prescribed 
 seribe for, any disease, injury, deformity,”®! “diag- | for or treated,”®* and “treated by . . . any per- 
nose, treat, operate, or prescribe,’”®? “did treat or | son, physician or physicians;”°7 and also “otherwise 
offer to treat diseases of human beings,”®* “treat and | treating it as if it were a legitimate child.”*® 


Ske fecantert: Saunders, 215 P. 120, 54. Godwin v. Brind, L.R. 5 C.P. ,;identical in scope. Webb v. Francis 


61 Cal.App. 341. 299 note. : Eeeeeras Coal Co., (Cal.) 4 P.(2d) 

HAE : 55. Nickell v. State, (Wis.) 238 N. : 

793,219 NY. 98, Cotes B28, 190 | W. 508, 510. és 57. Modern, Wiectnien 

1917C 816. 56. Webb vy. Francis J. Lewald | 107, : ae ery i ae 
Fason y. State, 98 So. 702, 704, | CO#! Co. (Cal.) 4 P.(2d) 532, 534. 58. In re Baird’s Estate, 188 P. 43, 


19 “Ala. APD. 533. ' [a] “fo prescribe or act” not! 48, 182 Cal. 338, 350. 
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TREATIES 


By Wituiam G. Bannon 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 825] : 


ANALYSIS 


I. DEFINITIONS, DISTINCTIONS, AND HISTORY [§§ 1-2] p 826 
A. In General [$ 1] p 826 
B. Related Terms and Comparisons and Distinctions [§ 2] p 826 


‘IL NATURE AND GROUND OF OBLIGATION [§ 3] p 827 


III. POWER TO MAKE [§§ 4-5] p 828 
A. In General [§ 4] p 828 
B. Scope of Power and Subjects of Treaties [§ 5] p 829 


IV. NEGOTIATION AND RATIFICATION [§ 6] p 831 


V. REQUISITES, FORM, AND VALIDITY [§ 7] p 831 


VI. DURATION, MODIFICATION, SUSPENSION, AND TERMINATION [(§§ 8-14] p 832. 
A. In General [§ 8] p 832 
B. Right To Abrogate [§ 9] p 832 
C. By Whom Modified, Suspended, or Terminated [§ 10] p 832 
D. How Modified, Terminated, Abrogated, or Suspended [§§ 11-13] p 833 
1. In General [§ 11] p 833 
2. Change in Political Status of Signatory [§ 12] p 833 
3. Effect of War [§ 13] p 833 ° 
K. Effect of Abrogation, Termination, or Suspension [§ 14] p 834 


VII. CONSTRUCTION AND OPERATION [§{§ 15-22] p 835 
A. In General [§ 15] p 835 
B. General Rules of Construction [§§ 16-20] p 837 
1. In General [§ 16] p 837 
. 2. Negotiations, Diplomatic Correspondence, and Other Treaties [§ 17] p 838 
3. Text of Treaty, Meaning of Words, and Grammatical Rules [§ 18] p 838 
4. Reasonable, Just, and Liberal Construction [§ 19] p 839 
5. Construction by Parties and by Political Department of Government [§ 20] p 840 
C. Time of Taking Effect; Retroactive Operation [$ 21] p 840 
D. Self-Executing Provisions [§ 22] p 841 


VIII. RELATION TO, AND CONFLICT WITH, OTHER TREATIES AND LAWS [§§ 23-32] p 841 
A. In United States [§§ 23-31] p 841 

1. Other Treaties [§ 23] p 841 

2. Acts of Congress [§§ 24-26] p 842 
a. In General [§ 24] p 842 
b. Subsequent Act [§ 25] p 842 
ce. Prior Act [§ 26] p 843 ° 

3. State Laws [§§ 27-29] p 844 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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a. In General [§ 27] p 844 


b. State Constitution [§ 28] p 844 


e. State Statute [§ 29] p 844 
4. Territorial Statutes [§ 30] p 847 
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5. Municipal Ordinances or Agreements [§ 31] p 847 ’ 


B. In Other Countries [§ 32] p 847 


IX. PERFORMANCE, VIOLATION, AND ENFORCEMENT. [$$ 33-36] p 848 


A. In General [§ 33] p 848 


B. Breach or Violation by Constituent State [§ 34] p 848 


C. Enforcement in General [§ 35] p 848 


D. Functions and Powers of Courts [§ 36] p 848 


X. CLAIMS AGAINST FOREIGN GOVERNMENTS [§§ 37-42] p 850 


A. In General [§ 37] p 850 

B. Nature [§ 38] p 850 

C. Arbitration [§ 39] p 850 

D. Jurisdiction [§ 46] p 850 


EK. Conelusiveness and Effect of Decision of Commissioners [§ 41] p 851 


F. Interest for Detention [§ 42] p 851 


CROSS REPERENCES 


Sees pad agreements between states see States §§ 

Construction and operation of treaty relating to or af- 
fecting: 

Administration of estates by foreign consul see Am- 
bassadors and Consuls § 36. 


one ownership of property see Aliens passim §§ 10- 


Cession of territory to United States see Public Lands 
§ 656 et seq; Territories § 3. 

Citizenship see Citizens § 13. 

Claim against United States see United States [39 Cyc 
passim 752-773]. 

eee courts see Ambassadors and Consuls §§ 42, 
43; Extraterritoriality §§ 4447. 

Copyright see Copyright and Literary Property §§ 

Customs Duties § 13. 

Extradition §§ 53-55. 

Imdians §§ 38-42, 59-63. 


Construction and operation of treaty relating to or af- 
fecting:—Continued 
International fisheries see Fish §§ 33, 34. 
euiiic lands or grants thereof see Public Lands § 656 
et seq. 
State boundaries see States §§ 21-23. ‘ 
Trade-mark or trade-name see Trade-Marks, Trade- 
Names, and Unfair Competition § 211. 
Decision of United States court as to construction of 
treaty binding on state court see Courts § 318. ; 
Hague Convention see Wax [40 Cyc 296]. 
Judicial notice of treaty see Evidence § 1883. 
Jurisdiction of: 
Court of claims as to claims under treaty see Federal 
Courts § 380. 
United States supreme court as to treaties see Fed- 
eral Courts §§ 264, 285. 
Power of state as to inheritance tax affected by treaty 
see Taxation § 2399. 


For later cases, developments and changes in the law see Annotations. same title and section number. 
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TREATIES 


I. DEFINITIONS, DISTINCTIONS, AND HISTORY 


{§ 1] A. In General. 


tween sovereigns ;* 


1. Edye v. Robertson, 5 S.Ct. 247, 
112 U.S. 580, 598, 28 L.Ed. 798 [quot 
United Shoe Maeh. Co. v. Duplessis 
Shoe Mach. Co., 148 F. 31, 36 (aff 155 
F. 842, 84 C.C.A. 76); La Ninfa, 75 F. 
5138, 518, 21 C.C.A. 434; Minnesota 
Canal & Power Co. v. Pratt, 112 N.W. 
395, 407, 101 Minn, 197, 11 L.R.A.N.S. 
105]; 5 Moore Int.L.Dig. p 366 [quot 
Charlton v. Kelly, 33 S.Ct. 945, 954, 
229 U.S. 447, 474, 57 L.Wd. 274, 46 
L.R.A.N.S. 397]. 


fa] Similar definitions —(1) “A 
compact between independent na- 
tions.” Edye v. Robertson, 5 S.Ct. 
247, 112 U.S. 580, 598, 28 L.Ed. 798. 
(2) “A compact formed between two 
nations or communities, having the 
right of self-government.” Worcester 
v. Georgia, 6 Pet. (U.S.) 515, 581, 8 
L.Ed. 483. (3) “A compact made 
between two or more independent na- 
tions with a view to the public wel- 
fare.” Bouvier L. D. [quot B. Alt- 
man & Co. v. U. S., 32 S.Ct. 593, 596, 
224 U.S. 583, 600, 5 L.Ed. 894]. To 
same effect U. S. v. Samples, 258 F. 
479, 482 [aff sub nom. State of Mis- 
souri v. Holland, 40 S.Ct. 382, 252 U.S. 
416, 64 L.Ed. 641, 11 A.L.R. 984]. (4) 
“[Compact] between states or organ- 
ized communities or their representa- 
eee U. S. v. Hunter, 21 F. 615, 


2. Santovincenzo v. Egan, 52 S.Ct. 
81, 84, 284 U.S. 30, 76 L.Ed. 151. 


“Primarily a contract between two 
or more independent nations.” Whit- 
ney v. Robertson, 8 S.Ct. 456, 124 U. 
S. 190, 194, 31 L.Ed. 386. 


3. Fourteen Diamond Rings, 22 S. 
Ct. 59, 183 U.S. 176, 182, 46 L.Ed. 138; 
Kinkead v. U. S., 14 S.Ct. 172, 150 U. 
S. 483, 511, 37 L.Ed. 1152; Chew 
Heone Vv. Us S., 5° S.Ct..255, 112° US. 
536, 565, 28 L.Ed. 770; Worcester v. 
Georgia, 6 Pet. (U.S.) 515, 581, 8 L. 
Ed. 483; Foster v. Neilson, 2 Pet. (U. 
S.) 258, 314, 7 L.Ed. 415 [quot U. S. 
v. Rauscher, 7 S.Ct. 234, 119 U.S. 407, 
418, 30 L.Ed. 425; U.S. v. Watts, 14 
F. 130, 131, 8 Sawy. 370; Com. v. 
Hawes, 13 Bush (Ky.) 697, 702, 26 
“Am.R. 242]; In re Ah Lung, 18 F. 28, 
29, 9 Sawy. 306; Moore v. U. S., 32 Ct. 
Cl. 593, 597; Ex parte Garcia, 10 
Porto Rico Fed. 516; Hauensteins v. 
Lynham, 28 Gratt> (69 Va.) 62, 75 
[rev on other grounds 100 U.S. 483, 
25 L.Ed. 628]. 


“Treaties - . are contracts be- 
tween nations.” San Lorenzo Title 
and Improvement Co. v. City Mortg. 
Cor (Tex.Civ.App.) 48 S.W.(2d) 310, 
314. 


[a] Similar definitions —(1) “A 
contract of the United States with 
onother nation.” Goetze v. U. S., 103 
¥F. 72, 79 [rev on other grounds 21 S. 
Ct. 742, 182 U.S. 221, 45 L.Ed. 1065]. 
(2) “Solemn agreements between na- 
tions.” Seneca Nations of Indians y, 


A treaty is primarily a 
compact between independent nations, and has been 
defined as a contract between independent nations ;” 
a eontract between nations;? a written contract be- 
an agreement or contract be- 
tween two or more nations or sovereigns, entered into 
by agents appointed for that purpose, and duly sanc- 
tioned by the supreme power of the respective par- 
ties;> a solemn engagement entered into between 
independent nations for the common advancement 
of their interests and the interests of civilization.® 


As used in certain federal statutes the term 
“treaty” has been given a broader meaning than the 


and rulers.® 


Appleby, 112 N.Y.S. 177, 189, 127 App. 
Div. 770 [rev on other grounds 89 N. 
E. 835, 196 N.Y. 318]. 

4. Ex p. Ortiz, 100 F. 955, 962. 

5. Cherokee Nation v. Georgia, 5 
Pet. (U.S.) 1, 60, 8 L.Ed. 25; Foster 


v._Neilson, 2 Pet. (U.S.) 253, 314, 7 
L.Ed. 415. 


6. Tucker v. Alexandroff, 22 S.Ct. 
424, 183 U.S. 424, 437, 46 L.Ed. 264. 


[a] Similar definition.—‘‘A com- 
pact made between two or more na- 


‘tions, entered into for the common 


advancement of their interests and 
the interests of civilization.” United 
States v. Samples, 258 F. 479, 482 
[aff sub nom. State of Missouri v. 
Holland, 40 S.Ct. 382, 252 U.S. 416, 64 
L.Ed. 641, 11 A.L.R. 984]. 


Tao (Be Altmany &sCosva Uses 2200- 
ay, 596,-597, 224° U.S. 583, 56 L.Ed. 


Cross references: 
Ratification in general see infra § 6. 


Reciprocal commercial agreement af- 
fecting customs duty as treaty see 
Customs Duties § 13. 


Statute regulating appeal to supreme 
court of United States see Federal 
Courts § 264 note 45 [c]. 


ee Butler Treaty-Making Power § 


[a] Thus there are recorded in- 
stances of treaty-making during the 
entire known history of the world, 
from the time that Joshua made the 
treaty with the Gibeonites until the 
present time. Joshua IX 3-27; Wool- 
sey Int. LE, (N.Y¥. Ed.) .§§. 101, 102; 
een Hist. L. of Nations pp 34, 47, 

alias 


9. Holmes v. Jennison, 14 Pet. (U. 
S.) 540, 572, 614, 10 L.Ed. 579, 618; 
Vattel L. of Nations bk 2 c 12 § 153. 


10. Black L. D.; Bouvier L. D. 
“Cartel” 10 C.J. p 1245. 


Exchange of prisoners see War [40 
Cye 392]. 


11. Vattel L. of Nations bk 2 ¢ 12 
§§ 152, 1538; bk 2 c 14 § 206. 


[a] Compacts which have tempo- 
rary matters for their object are 
called agreements, conventions, and 
pactions. Vattel L. of Nations bk 2 
c 12 § 153 [quot Holmes v. Jennison, 
14 Pet. (U.S.) 540, 572, 10 L.Ed. 618]. 


“Compact” 12 C.J. p 217. 


1@. Holmes v. Jennison, 14 Pet. 
(U.S.) 540, 572, 614, 10 L.Ed. 579, 618; 
U. S. v..Hunter, 21 F. 615; Butler 
Treaty-Making Power, note to § 463. 

“Convention” 13 C.J. p 847. 

13. Butler Treaty-Making Power, 
note to § 463; U.S. Tr. & Cony. (1889) 
Dp tT EO U. S. Treaties in Force (1899) 
p 5 


term as used in the constitutional provision which 
requires ratification by the senate.’ 


History. From time immemorial treaties, leagues, 
and compacts have been made between states, tribes, 


[§ 2] B. Related Terms and Comparisons and Dis- 
tinctions. Various terms, r or 
“treaty,” have been used or given judicial construc- 
tion in connection with international relations or 
other matters; as, for example, agreement, cartel,*® 
compact,!1 convention,!? declaration of accession, +3 
modus vivendi,!* projet,15 protocol,*® and spon- 


similar or related to 


[a] Thus (1) where a treaty has 
already been made between two or 
more powers, and another power de- 
sires to enter into similar treaty 
stipulations, it can, if the original 
treaty so provides, accede to the ex- 
isting treaty. It happens most fre- 
quently where there is a general con- 
vention to which it is desired that 
all the nations shall be parties, and 
in which provision is generally made 
for accession of nonsignatory powers. 
See the case of the Geneva Conven- 
tion (Red Cross) of 1864, to which 
the United States acceded by a dec- 
laration, March 1, 1882. U. S. Tr. & 
Conv. (1889) p 1150; U.S. Treaties in 
Force (1899) p 665. (2) There have 
been other accessions to treaties be- 
tween the United States and one oth- 
er nation, such as when Wiirttemberg 
acceded in 1853 by a declaration to 
the treaty of 1852 between the United 
States and Prussia. Butler Treaty- 
Making Power note to § 463 (3) For 
other instances see U. S. Tr. & Conv. 
(1889) p 1146; 9 U. S. St. at L. 66. 


14 Butler Treaty-Making Power, 
note to § 463; Devlin Treaty Power 
§ 70; U.S. For. Rel. (1899) pp 328— 
330; U. S.-For. Rel. (1885) pp 460 et 
seq; Senate Ex. Doc. 113 pp 125-141. 


[a] Definition and nature.—(1). 
“An agreement between two or more 
nations as to their conduct in regard 
to matters in dispute pending the ad- 
justment thereof. That is to say, it 
is a temporary treaty or convention 
limited to a period which as a gen- 
eral rule is very brief.” Butler 
Treaty-Making Power note to § 463. 
(2) “A temporary manner of con- 
ducting themselves in regard to mat- 
ters in dispute agreed upon by con- 
vention or treaty by two or more 
states pending adjustment of the 
matters.” Webster New Int. D. (3) 
“An agreement between nations not 
rising to the dignity of a treaty, 
regulating their conduct in respect 
to a particular matter.” Cyclopedic 
a ire OF (4) “Ordinarily applied to 
agreements to preserve the status 
quo pending the negotiation of a 
final treaty.” Cyclopedic L. D. 


[b] Particular modi vivendi.—(1) 
Under a modus vivendi and ‘‘tempo- 
rary diplomatic agreement” between 
the United States and Great Britain 
the Alaska boundary fishing privi- 
leges were fixed and extended. U. S. 
For. Rel. (1885) p 460. See also Dev- 
lin Treaty Power § 70. (2) With San 
Domingo, February, 1905, see U. S. 
For. Rel. (1905) pp 342, 878. (3) 
With Spain, January, 1895, and Sep- 
tember, 1898, see U. S. For. Rel. 
(1898) p 828; U. S. For. Rel. (1895) 
p 1186. 


15. Black L. D. (‘in internationai 
law, the draft of a proposed treaty or 
convention.”) 


16. Butler Treaty-Making Power, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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sion.** Sometimes contractual relations between na- 
tions are established by reciprocal legislation,!® or 
by exchange of diplomatic notes.19 


Comparisons and distinctions. “Compact” has 
sometimes been used to designate an agreement be- 
tween the United States and another nation which 
does not require the concurrence of the senate,?° 
and such compact has been regarded as a “treaty” 
within the meaning of certain federal statutes,2! but 
is distinguishable from the term “treaty” as used 
in the provision of the federal constitution which 
requires the concurrence of the senate.22 In the 
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language of modern diplomacy, the term “treaty” is 
restricted to the more impovtant international agree- 
ments, especially to those which are the work of a 
congress, while agreements dealing with subordinate 
questions are described by the more general term 
“eonvention.”?* Postal conventions with foreign 
countries entered into by the postmaster general 
of the United States by and with the advice and con- 
sent of the president under statutory authorization?+ 
are not treaties since they have not been made by 
and with the advice and consent of the senate.?° 
“Protocol” is distinguishable from “treaty.”?® 


II. NATURE AND GROUND OF OBLIGATION 


[§ 3] A treaty is in its nature primarily a con- 
tract between different nations,?7 and not a legis- 
lative act;*® and, as a contract between nations, 
a treaty depends for its observance and performance 
upon the interest and the honor of the nations which 
are parties to it, and for its enforcement in case of 
infraction upon international negotiations and rec- 
lamations, or, ultimately, war.2® In the United 
States, however, a treaty is more than a contract 
between nations;*° by force of the provision of 


note to § 463; Devlin Treaty Power § [a] 
71; U. S. For. Rel. (1871) pp 495 et 
sea. 

[a] Defined.—(1) “A document 
serving as a preliminary to, or open- 


Sponsions 


as “agreements or engagements made 
by certain public officers (as gener- 
als or admirals in time of war) in 
behalf of their governments, either 


the federal constitution that this constitution, and 
the laws of the United States which shall be made 
in pursuance thereof; and all treaties made, or which 
shall be made, under the authority of the United 
States, shall be the supreme law of the land; and 
the judges in every state shall be bound thereby, 
anything in the constitution or laws of any state 
to the contrary notwithstanding,®! subject to cer- 
tain limitations hereafter set forth,*? a treaty has 
operative force as part of the supreme law of the 


have been defined [a] In British countries a treaty 
is deemed a contract or convention 
between two nations. Re Arrow Riv- 
er & Tributaries Slide & Boom Co., 


65 Ont.L. 575, [1931] 1 Dom.L.R. 260 


ee ee ee MN 


ing of, any diplomatic transaction.” 
Century D. [quot In re McCall’s Es- 
tate, 28 Pa.Dist. 433, 447]. (2) “The 
first draft or rough minutes of an in- 
strument or transaction; the original 
copy of a dispatch, treaty, or other 
document.” Black L. D. (38) “The 
minutes or rough draft of an instru- 
ment or a transaction.” Century D. 
{quot In re McCall’s Hstate, supra]. 
(4) “Hence, the original copy of 
any dispatch, treaty, or other docu- 
ment.” Century D. [quot In re Mc- 
Call’s Estate, supra]. (5) “A diplo- 
matic document or minute or pro- 
ceedings signed by friendly powers in 
order to secure certain diplomatic 
ends by peaceful means.” Century D. 
[quot In re McCall’s Estate, supra]. 
(6) “A diplomatic expression which 
signifies the register on which the 
deliberations of a conference, etc., 
are inscribed, whence the word comes 
to signify the deliberations them- 
selves.” Bouvier L. D. (7) “It is 
used to indicate a preliminary treaty, 
as the instrument of Aug. 12, 1898, 
entered into between the United 
States and Spain.” Bouvier L. D. 


{b] Agreements as to when 


_treaties shall be exchanged, and ex- 


tending the time of treaties, have 
been regarded as protocols. Senate 
Ex. Doc. 194 (47th Cong.-1st Sess. 
pp 82-87). 


{e] Power to make.—Protocols of 
agreement as to the basis of future 
negotiations are within the execu- 
tive authority. Devlin Treaty Power 
$72. 


[d] Particular protocol,—Horse 
Shoe Reef in Lake Erie was trans- 
ferred to this government by proto- 
col, and no formal agreement ever 
made, but the United States has con- 
tinued to maintain a lighthouse in ac- 
cordance with the agreement ever 
since. U.S. Tr. & Conv. (1889) p 444. 


17. Vattel L. of Nations bk 2c 14 
§ 209; Wheaton Int. L. pt 3 ¢ 2 § 3. 


|U.S. 580, 


without authority or in excess of the 
authority under which they purport 
to be made, and which therefore re- 
quire an express or tacit ratification.” 
Black L. D. 


18. Butler Treaty-Making Power 
note to § 463. 


19. Butler Treaty-Making Power, 
note to § 463; Devlin Treaty Power § 
Be And see 4 Am.St.Papers pp 203- 


20. B. Altman & Co. v. U. S., 32 S. 
ah 598, 597, 224.0U0.S. 583, 56 L.Ed, 


21. B. Altman & Co. v. U. S., su- 
pra. 


22. B. Altman & Co. v. U. S., su- 
pra. 


Ratification in general see infra § 


"23. Century D. [quot In re Mc- 
Call’s Estate, 28 Pa.Dist. 433]. 


24. U.S. Rev. St. § 398; USCA tit 
5 § 372. 

25. Four Packages of Cut Dia- 
monds v. U. S., 256 F. 305, 306, 167 
CICSAS ATT: 


26. In.re McCall’s Hstate, 28 Pa. 
Dist. 433, 448. 


27. U.S.—Whitney v. Robertson, 8 
S.Ct. 456,124 U.S. 190, 31 L.Ed. 386; 
Edye v. Robertson, 5 S.Ct. 247, 112 
28 L.Ed. 798; Foster v. 
Neilson, 2 Pet. 253, 7 L.Ed. 415. See 
The Sophie Rickmers, 45 F.(2d) 413 
(treaties are: consensual in nature). 


Ky.—Com. v. Hawes, 13 Bush 697, 
26 Am.R. 242. 


N.Y.—Adrianee v. Lagrave, 59 N.Y. 
110, 17 Am:R. 317. 


PortoRico.—Ex parte Garcia, 10 
PortoRicoFed. 516. 


Tex.—San Lorenzo Title & Im- 
provement Co. v. City Mortg. Co., 
(Civ.App.) 48 S.W.(2d) 310. 


And see cases passim supra § 1. 


[rev on other grounds 66 Ont.L. 577, 
(1931) 2 Dom.L.R. 216]. 


28. Foster v. Neilson, 2 Pet. (U. 
S:)°253, 3145-7 Libd. 415) fquottU.S, 
v. Rauscher, 7 S.Ct. 234, 119 U.S. 407, 
418, 30 L.Ed. 425; U. S. v. Watts, 14 
FF. -130, 131,- 8 :Sawy~. 3705 Com. 
Hawes, 13 Bush (Ky.) 697, 702, 26 
Am.R. 242]; In re Ah Lung, 18 F. 28, 
9 Sawy. 306. 


[a] Postal conventions with for- 
eign countries (1) entered into by the 
postmaster general by and with the 
advice and consent of the president 
under U. S. Rev. St. 398 [USCA tit 5 
§ 372] are not laws since they have 
not been enacted by congress. Four 
Packages of Cut Diamonds y. United 
States, 256 F. 305 [mod 247 F. 354]. 
(2) The view has been taken, how- 
ever, that regulations under article 
12 of the parcels post convention with 
Germany, if fairly within its scope 
and not destructive of the convention 
itself, are part of the law of the land. 
United States v. Highteen Packages 
of Dental Instruments, 222 F. 121 
[rev on other grounds 230 F. 564, 144 
C.C.A. 618]. 


[b] In British countries a treaty 
does not become a part of the law 
of the land unless by express act of 
the legislative body. U.S. v. Rausch- 
er, 7 S.Ct. 234, 119 U:S. 407, 417, 30 
L.Ed. 425; Re Arrow River & Tribu- 
taries Slide & Boom Co., 65 Ont.L. 
575, [1931] 1 Dom.L.R. 260 [rev'.on 
other grounds 66 Ont.L. 577, (1931) 2 
Dom.L.R. 216]. 


29. See infra § 35. 


30. Foster v. Neilson, 2 Pet. (U.S.) 
253, 7 L.Ed. 415; Com. v. Hawes, 13 
Bush (Ky.) 697, 26 Am.R. 242; Little 
v. Watson, 32 Me. 214; Minnesota 
Canal, ete., Co. v. Pratt, 112 N.W. 
ee 101 Minn. 197, 11 L.R.A.N.S. 
105. 


31. U.S. Censt. art 6 subd 2. 


32. See infra text and notes 39-41; 
and § 22. 
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land,** is binding on the courts, federal and state,** 
stands on the same footing of supremacy as the 
constitution®® and laws?° of the United States, is a 
part of the law of any state,?7 and is superior to 
any state constitution or law.°% Provided, there- 
fore, a treaty is self-executing,®® and its terms do 
not import a contract to be performed,*® but do 
prescribe a rule*by which private rights may be de- 
termined,*? it is in the nature of, or equivalent to, 
a legislative act*? or a municipal law,** and is to 
be regarded in courts of justice as the equivalent 
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of an act of congress.44 In this view a treaty may 
give rise to private rights which are of such a na- 
ture as to be enforceable by the courts for the ben- 
efit of private parties, and in such ease the courts 
resort to the treaty for a rule of decision as they 
would to a statute.*® 


Parties. A nation in making a treaty does not act 
as the agent or representative of any individuals 
who may be benefited by it,*® nor are its citizens 
or subjects parties to the agreement.** 


III. POWER TO MAKE . 


[§ 4] A. In General. While the treaty-making 
power of each state or nation must be determined by 
its own constitution and fundamental law,*® the right 
to make treaties has from the beginning been very 
generally regarded as an attribute of sovereignty,*? 
vested in, and exercisable only by, the sovereign or 
highest governmental power;°° and, therefore, in 
nearly ail federations the power is vested in the 


33. U.S.—Maiorano v. Baltimore & [a] 
OUR. (Co., .29'S:Ct. 424, 213 US. 268; 
53 L.Ed. 792; De Lima v. Bidwell, 
21 S.Ct. 743, 182 U.S. 1, 45 L.Ed. 1041; 
U.S. v. Rauscher, 7 S.Ct. 234, 119 
U.S. 407, 30 L.Ed. 425; Hauenstein v. [b] 
Lynham, 100 U.S. 488, 25 L.Ed. 628; 
Strother v. Lucas, 12 Pet. 410, 9 L. 
Ed. 1137 (per Baldwin, J.); Foster v. 
Neilson, 2 Pet. 253, 7 L.Ed. 415; U. 
S. v. The Peggy, 1 Cranch 103, 2 L. 


the land. 


Self-executing provision of|]v. Lariviere, 
treaty is part of the supreme law of 

Chew Heong v. U. S., 5 
S.Ct. 255, 112 U.S. 536, 28 L.Ed. 770; 
Ex parte Toscano, 208 F. 938. 


Common law and 
compared ser treaty as to A gear 
force.—A treaty is as much a par : 
of the law of the land as the com-|°697)_26 Am.R. 242; 
mon law or statutes. 


central government to the exclusion of the constitu- 
ent states.°1 It is not necessary that each of the 
contracting parties should possess the same attributes 
of sovereignty, it being sufficient if each possess the 
right of self-government and the power to perform 
the stipulations of the treaty.5? In the United States, 
the treaty-making power is vested by the constitu- 
tion, in the president, by and with the advice and 


93.°U.S.188,423) sbds 
846; Foster v. Neilson, 2 Pet. (U.S.) 
253, 314, 7 L.Ed. 415; In re Ah Lung, 
18 F. 28, 9 Sawy. 306; In re Metzger, 
17 F.Cas.No. 9,511, 5 N.Y.Leg.Obs. 
83, 1 Edm.Sel.Cas. (N.Y.) 399; Ameri- 
can Express Co. v. U. S., 4 Cust.App. 
146; Com. v. Hawes, 13 Bush (Ky.) 
Little v. Watson, 
Muratti v. Foote, 25 


statutes 


32 Me. 214; 


Jost v. Jost, 12 | portoRico 527. 
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Eid. 49; Ware v. Hylton, 3 Dall. 199, 
1 L.Ed. 568; Teti v. Consolidated Coal 
Co. of Maryland, 217 F. 443; In re 
Parrott, 1 F. 481, 6 Sawy. 349, 1 Ky. 
L. 136; American Express Co. v. U. 
S., 4 Cust.App. 146. See In re Coop- 
er, 12 S.Ct. 453, 143 U.S. 472, 36 L. 
Hd. 232. 


Alaska.—U. §. v. British Schoon- 
ers, 5 Alaska 11. 


Iowa.—Opel v. Shoup, 69 N.W. 560, 
100 Iowa 407, 37 L.R.A. 583. 


Ky.—Com. v. Hawes, 13 Bush 697, 
26 Am.R. 242. 


Mass.—Riddell v. Fuhrman, 123 N. 
E. 237, 233 Mass. 69; In re Wyman, 
77 _ N.E. 879, 191 Mass. 276, 114 Am. 
S:R: 601. 

Mich.—Ainsworth v. Munoskong 
Hunting & Fishing Club, 123 N.W 
802, 159 Mich. 61; Maiden v. Inger- 
soll, 6 Mich. 373. 


Minn.—Minnesota Canal, ete., Co. 
v. Pratt, 112 N.W. 395, 101 Minn. 197, 
11 L.R.A.N.S. 105. 


Mont.—In re Infelise’s Estate, 149 
P. 365, 51 Mont. 18. 


Neb.—Butschkowski v. Brecks, 143 


D.C. 487, 4 Ky.L. 110.. 


[ec] Protocol.—It cannot be said 
that the terms of a protocol are bind- 
ing as the supreme law of the land, 
under the constitution, until ratified 
by the senate. In re McCall’s Es- 
tate, 28 Pa.Dist. 438. 


Conflicts between treaties and con- 


stitutions or statutes see infra pas- 
Sim §§ 23-32. 


34. See infra § 15. 
§ a iisabe effect on citizens see infra 


35. Asakura v. City of Seattle, 44 
maar 515, 634, 265 U.S. 332, 68 L.Ed. 


36. See infra § 24. 
87. See infra § 28. 
88. See infra §§ 28, 29. 
Foster v. Neilson, 2 Pet.(U.S.) 


39. 
258, 314, 7 L.Ed. 415. And see cases 
passim infra text and notes 40—44, 


[a] If treaty is not self-executing 
but requires the concurrence of con- 
gress to give it effect, it is not the 
supreme law of the land, for until 
this power is executed, as where the 


N.W. 923, 94 Neb. 532, Ann.Cas.1915C |@ppropriation of money is, required, 


965. 
N.Y.—In re Scutella’s Estate, 129 
N.Y.S. 20, 145 App.Div. 156 [rev 127 


N.Y.S. 874, 69 Misc. 514, 7 Mills 
Surrebo wi. | Kulloyv. Kull, (8% > Eun 
476. 


N.D.—Trott v. State, 171 N.W. 827, 
41 N-D. 614, 4 A.L.R. 1872. 

Ohio.—In re Arduino, 9 OhioN.P. 
N.S. 369. 


Tenn.—BEhrlich vy. Weber, 88 S.W. 
188, 114 Tenn. 711. 


Tex.—Blandford v. 
App. 627. ‘ 


Wash.—State v. Staeheli, 192 P. 991, 
112 Wash. 344. 


State, 10 Tex. 


the treaty is not perfect and is not 
operative in the sense of the con- 
stitution. Turner v. American Bap- 
tist Missionary Union, 24 F.Cas.No. 
14,251, 5 McLean 344. 


Self-executing provisions in gener- 
al see infra § 22. 


40. Foster vy. Neilson, 2 Pet. (U.S.) 
253, 314, 7 L.Ed. 415; American Bx- 
press Co. v. U. S., 4 Cust.App. 146. 


41. Edye v. Robertson, 5 S.Ct. 247, 
112 U.S. 580, 28 L.Ed. 798; Ex p. Mc- 
Cabe, 46 F. 363, 12 L.R.A. 589; Bondi 
v. Mackay, 89 A. 228, 87 Vt. 271, Ann. 
Cas.1916C 130. 


Whitney v. Robertson, 8 S.Ct. 


43. Edye v. Robertson, 5 S.Ct. 247, 
112 U.S. 580, 28 L.Ed. 798; Bondi v. 
Mackay, 89 A. 228, 87 Vt. 271, Ann. 
Cas.1916C 130. 


44. Edye v. Robertson, 5 S.Ct. 247, 
112 U.S. 580, 28 L.Ed. 798; Chew 
Heong. v... UO. S., 5 "S:Cte 256) 112s: 
536, 28 L.Ed. 770; Ex parte Toscano, 
208 F. 938; Ex p. McCabe, 46 F. 
363, 12 L.R.A. 589. And see cases 
Supra text and note 42. 


45. See infra § 36. 
46. See infra § 6. 


47. Frelinghuysen v. U. S., 3 S.Ct. 
462, 110 U.S. 63, 28 L.Ed. 71. 


48. Butler Treaty-Making Power, 
: ili Vattel L. of Nations bk 2 c 12 


pai Butler Treaty-Making Power 


50. Holmes y. Jennison, 14 Pet. (U. 
S.) 540, 614, 10 L.Ed. 579, 618; Baticr 
Treaty-Making Power § 111; VWattel 
L. of Nations bk 2 ¢ 12 § 154. - 


{a] British eountries.—(1) In 
England the treaty-making power is 
vested in the crown. Walker v. 
Baird, [1892] A.C. 491. (2) In respect 
of India the treaty-making power is 
the government of Great Britain. 
Ram Singh v. Insular Collector of 
Customs, 38 Philippine 867. (3) The 
Dominion of Canada has not the 
Rae nee Pore. Sullivan v. 

ida, KOK 3 4 U.S. 

L.Ed. 344. ee 


Treaty-making power of differ- 
ent nations see Butler Treaty-Making 
Power § 130. 


51. Butler Treaty-Makin 
§§ 114, 128, 129. ¥ Oe Eee 


52. Worcester y. Georgi 
(U.S.) 515, 581, 8 InHd. 483” tant 


_ Validity of treaties with Indians 


42. 
456, 124 U.S. 190, 31 L.Nd. 386; U. S.|sée Indians § 39 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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consent of the senate;5* and by other provisions of 
the constitution the states are expressly prohibited 
from entering into any treaty, alliance, or confedera- 
tion,°* or, without the consent of congress, from en- 
tering into any agreement or compact with another 
state or foreign power.®® The treaty-making power 
has, therefore, been surrendered by the states or the 
people of the states to the United States,®* and the 
power of the federal government in this regard is 
exclusive.®’ The courts have no treaty-making pow- 
er whatever,°® and while, in their application to pri- 
vate rights, the courts may construe treaties,®® they 
cannot in any way alter, amend, add to, or dispense 
with any of their stipulations or requirements.°° 


Determination as to power. It is the function of 


_ the president and senate of the United States first 


to satisfy themselves as to the authority of repre- 
sentatives of another nation to act for such nation 
in the capacity of plenipotentiaries,®! and as to the 
authority of a particular representative of such other 
nation to include a particular provision in a treaty®? 
and to ratify a treaty;°* and the courts may not go 
behind the determinations of the president and sen- 
ate as to these matters. 


[§ 5] B. Scope of Power and Subjects of Trea- 
ties.°> Generally speaking the treaty-making pow- 
er extends to all proper subjects of negotiation be- 


53. U0. s. Const: art 2°$°2-subd' 2: 
54. U. S. Const. art 1 § 10 subd 1. 


TREATIES 


ple v. Gerke, 5 Cal. 381. 71. 
[a] Search and seizure.—Although 


[63 C.J.] 829 


tween the governments of different nations.°* As 
expressed in the constitution of the United States 
the treaty-making power is in terms unlimited,°7 
and subject only to those restraints which are found 
in that instrument against the action of the govern- 
ment or its departments and those arising from the 
nature of the government itself and of that of the 
states.°* To what extent it is thus limited has been 
considerably discussed without being definitely de- 
fined,®°® no treaty having ever been declared by the 
courts to be void.7° It would seem clear, however, 
that the treaty power does not extend so far as to 
authorize what the constitution forbids,” or a change 
in the character of the government or in that of 
one of the states,7? and it has also been stated that 
it would not authorize a cession of any portion of 
the territory of a state without the consent of that 
state,“? and, in general, that the limitation on the 
treaty-making power is sufficiently comprehensible 
to inelude all acts which might seek or tend to im- 
pair or destroy the constitutional functions exelu- 
sively conferred upon the federal government and 
its several departments."4 Subject to the limitations 
mentioned, it may be said generally that the power 
extends to all matters which are proper subjects of 
negotiation between the government of the United 
States and the governments of other nations,’® or, 
as otherwise stated, to all subjects properly pertain- 


Asakura v. City of Seattle, 44 
Sit 515) 6345265 US. 382)-68 pend. 
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55. U.S. Const. art 1 § 10 subd 3. 


Compacts and agreements between 
states see States §§ 13, 14. 


Relation of states to foreign gov- 
ernments in general see States § 15. 


56. Baldwin v. Franks, 7 8.Ct.-656, 
120 U.S. 678, 682, 32 L.Ed. 766; U.S. 
v. Rockefeller, 260 F. 346; U. S. v. 
Selkirk, 258 F. 775; United States v. 
Samples, 258 F. 479 [aff sub nom. 
Missouri v. Holland, 40 S.Ct. 382, 252 
U.S. 416, 64 L.Ed. 641, 11 A.L.R. 684]; 
In re Parrott, 1 F. 481, 6 Sawy. 349, 
1 Ky.L. 136 [per Sawyer, J.]; Ex 
parte Terui, 200 P. 954, 187 Cal. 20, 
17 A.L.R. 630. See Miller v. Mc- 
Laughlin, 224 N.W. 18, 118 Neb. 174 
fate ib0.- S.Ct. 296,. 281 WSs 261," T4 
L.Ed. 840]. 

Effect of treaty on powers of state 
see infra § 28. 

“57. Ex parte Terui, 200 P. 954, 187 
Cal. 20, 17 A.L.R. 680; People v. Cur- 
tis, 50 N.Y. 321, 10 Am.R. 483. 


58. The Amiable Isabella, 6 
Wheat. (U.S.) 1, 5 L.Ed. 191; Ex parte 
Garcia, 10 PortoRicoFed. 516. 


59. See infra § 15. 
60. See infra § 10. 


61. Fellow v. Blacksmith, 19 How. 
(U.S.) 366, 15 L.Ed. 684; Leighton v. 
U. S., etc., Band, 29 Ct.Cl-288 [aff 16 


S.ct. 495, 161 U.S. 291, 40 L.Ed. 708,. 


31 Ct.Cl. 454]. 

62. Clark v. Braden, 16 How. (U. 
S.) 635, 14 L.Ed. 1090. See Kinkead 
RL Sea Ot shi25 150s. 486; 
47 L.Ed. 1152. 

63. Clark v. Braden, 16 How. (U. 
S.) 635, 14 L.Ed. 1090. 


64, Clark v. Braden, supra. And 
see cases supra text and note 61. 


65. Effect of treaty on powers of 
state in general see infra § 27. 


66. De Geofroy v. Riggs, 10 §.Ct. 
295, 183 U.S. 258, 38 L.Ed. 642; Peo- 


the right to search and seize ships 
of other nations for violation of the 
United States laws is limited by in- 
ternational laws, rulers or govern- 
ments of other countries may by 
treaty agree not to complain of such 
action or agree that such search and 
seizure may be made. The Pictonian, 
3 F.(2d) 145 [rev on other grounds 
20 E. (2d) "35372 

67. Asakura v. City of Seattle, 44 
S.Ct. 515, 634, 265 U.S. 332, 68 L.Ed. 
1041 [rev 210 P. 30, 122 Wash. 81]; 
De Geofroy v. Riggs, 10 S.Ct. 295, 133 
U.S. 258, 33) L.Ed: 3642;. : Holmes: v. 
Jennison, 14 Pet. (U.S.) 540, 614, 10 
L.Ed. 579, 618 (per Taney, J,); Peo- 
ple v. Gerke, 5 Cal. 381. 


68. De Geofroy v. Riggs, 10 S.Ct. 
295; 133- Ors, 256) 3500 Hd. 64257 U= Ss: 
v. Rockefeller, 260 F. 346. See Unit- 
ed States v. Samples, 258 F. 479 [aff 
sub nom. Missouri v. Holland, 40 S. 
Ct, 382, 252 U.S. 416, 64 L.Ed. 641,11 
A.L.R. 684] (recognizing rule). 


69. See Missouri v. Holland, 40 S. 
Cts 382, 252 U.S. 416, 46 L.Ed. 641, 11 
A.L.R. 984; The Over the Top, 5 
F.(2d) 838; De Geofroy v. Riggs, 10 
S.Ct. 295, 183 U.S..258, 33 Ld. 642; 
Thurlow v. Massachusetts, 5 How. 
(U.S.) 504, 613, 12 L.Ed. 256; Ham- 
ilton vy. Eaton, 11 F.Cas.No. 5,980, 1. 
Hughes 249; Siemssen v. Bofer, 6 Cal. 
250; People v. Gerke, 5 Cal. 381; Peo- 
ple v. Naglee, 1 Cal. 232, 52 Am.D. 
312: Butler Treaty-Making Power § 
455 et seq. 


70. U.S. v. Thompson, 258 F. 257; 
Butler Treaty-Making Power §' 454. 
See Ware v. Hylton, 3 Dall. (U.S.) 199, 
237, 1 L.Ed. 568 (where the court 
said: “If the court possess a power 
to declare treaties void, I shall never 


exercise it, but in a very clear case. 


indeed”); Ex parte Terui, 200 P. 954, 
956, 187 Cal. 20, 17 A.L.R. 6380 (where 
the court said: ‘We are aware of 
no decision of the supreme court of 
the United States by which a treaty 
provision has been declared to be 
beyond the treaty power’’). 


1041 [rev 210 P. 30, 122 Wash. 81]; 
De Geofroy v. Riggs, 10 S.Ct. 295, 133 
U.S. 258, 33 L.Ed. 642; Boudinot v. 
WSs 1 SWalls(UESs)/7 616; 20 wands 
227; The Neck, 138 F. 144; People v. 
Gerke, 5 Cal. 381. 


72. De Geofroy v. Riggs, 10 S.Ct. 
295, 183 U.S. 258, 38 L.Ed. 642; Peo- 
ple v. Gerke, 5 Cal. 381. 


73. De Geofroy v. Riggs, 10 S.Ct. 
295, 133 U.S. 258, 33 L.Ed. 642. But 
see Butler Treaty-Making Power §§ 
426, 474, 475 (as to conflict of opin- 
ion as to the right to cede by treaty 
eee of a state without its con- 
sent). 


74. U.S. v. Samples, 258 F. 479 [aff 
on other grounds sub nom. State of 
Missouri v. Holland, 40 S.Ct. 382, 252 
Were 416, 64 L.Ed. 641, 11 A.L.R. 


75. Asakura v. City of Seattle, 44 
S.Ct. 515, 634, 265 U.S. 332, 68 Lad. 
1041 [rev 210 P. 30, 122 Wash. 81]; 
In re Ross, 11 S.Ct. 897, 140 U.S. 453, 
35 L.Ed. 581; De Geofroy v. Riggs, 
10. S:Ct" 295, 7133 U.S.258) 338 hed, 
642; U. S. v. Rockefeller, 260 F. 346; 
Wes: Ve Selkirk! 32587 2.0 77 bisa hasan 
Thompson, 258 F. 257; United Shoe 
Mach. Co. v. Duplessis Shoe Mach. 
Co., 148 F. 31 [aff 155 F. 842, 84 C.C. 
A. 76]; Ex parte Terui, 200 P. 954, 
187 Cal. 20, 17 A.L.R. 630: People v. 
Gerke, 5 Cal. 381; In re.Stixrud, 
109 P. 348, 58 Wash. 339, 33 L.R-A. 
N.S. 632, Ann.Cas.1912A 850. 


[a] Only questions to be consid- 
ered with regard to the subject mat- 
ter of the treaty are: First, whether 
it is a proper subject of treaty ac- 
cording to international law or the 
usage and practice of civilized na- 
tions; second, whether it is prohib- 
ited by any of the limitations con- 
tained in the constitution. People v. 
Gerke, 5 Cal. 381. 


[b] Postal conventions.—Although 
in one sense at least postal conven- 
tions are not treaties (see supra § 2 
text and note 25), it has been said 
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ing to the foreign relations of the United States,"® 
such as matters relating to extradition,’’ property 


rights, privileges, and disabilities 


of citizens of the United States in foreign countries,*® 
rights, powers, and duties of ambassadors and con- 
suls,®°. the jurisdiction of consular courts,*? regu- 
lation of commercial relations with foreign coun- 
tries,®? protection of migratory birds,** internment 
by the United States as a neutral power of troops be- 
longing to belligerent armies,*+ permitting the search 


that the authority for entering into 
parcels post conventions with other 
countries is to be found in the treaty- 
making power. United States v. 
Bighteen Packages of Dental Instru- 
ments, 222 F. 121 [rev on other 
grounds 230 F. 564, 144 C.C.A. 618]. 


76. Santovincenzo v. Egan, 52 S. 
Ct. 81, 284 U.S. 30, 76 L.Ed. 151. 


77, See Extradition § 53. 
78. Santovincenzo v. Egan, 52S. 
Ctr Si sr284 UsS: (30,5) 76° aed. 151 


[rev sub nom. In re Comincio’s Es- 
tate, 2240) N.Y.S. 691, 185. Misc. 733; 
aff 243 N.Y.S. 814, 229 App.Div. 862]; 
Todok v. Union State Bank of Har- 
vard, 50 S.Ct. 368, 281 U.S. 449, 74 
L.Ed. 956; Asakura v. Seattle, 44 S. 
Ct, 515;- 265 US. 332,343; 68 Lind. 
1041; De Geofroy v. Riggs, 10 S.Ct. 
295, 133 U.S. 258, 33 L.Ed. 642; Hau- 
enstein vy. Lynham, 100 U.S. 483, 25 
L.Ed. 628; Bahuaud v. Bize, 105 F. 
485; In re Romaris’ Estate, 218 P. 
421, 191 Cal. 740; Hx parte Terui, 200 
P1954, 187 Cal.” 20;° 27 --Ac RR. 630; 
Blythe v. Hinckley, 59 P. 787, 127 Cal. 
431 [aff 21 S.Ct. 390, 180 U.S. 333, 45 
L.Ed. 557]; People v. Gerke, 5 Cal. 
381; Opel v. Shoup, 69 N.W. 560, 100 
Iowa 407, 37 L.R.A. 583; In re Stix- 
rud’s Estate, 109 P. 343, 58 Wash. 339, 
33 L.R.A.N.S. 632, Ann.Cas. 1912A 
850. Compare In-re Servas’ Estate, 
146 P. 651, 169 Cal. 240, Ann.Cas. 
1916D 2383 (it is the policy of the 
federal government not to interfere 
by treaty with the laws of the state 
in the administration of estates of 
decedents). 


[a] Taxation.—Under U. S. Const. 
art 1 § 10, art 2 § 2, the United States 
has the power to provide in a treaty 
with a foreign nation that the sub- 
jects of such country in the territory 
of the United States shall not be dis- 
criminated against in the matter of 
taxation by reason of their alien citi- 
zenship. Ex parte Heikich Terui, 200 
P. 954, 187 Cal. 20, 17 A.L.R. 630. 


Alien’s property rights, privileges, 
and disabilities affected by treaties in 
general see Aliens passim §§ 8—45. 


Extraterritoriality confirmed by 
rected see Extraterritoriality §§ 5- 


79. Santovincenzo vy. Egan, 52 S. 
Ci Sie 264. Wes. 30, (76) indkda slow: 
And see cases supra note 78. 


80. Santovincenzo y. Egan, 52 S. 
Ct. 81, 284 U.S. 30, 76 L.Ed. 151; In 
re Wyman, 77 N.E. 379, 191 Mass. 
296, 114 Am.S.R. 601. 


[a] Control and administration of 
decedent’s property.—(1) Treaty with 
Persia, requiring effects of contract- 
ing governments’ citizens, dying in 
other’s territory without kin or part- 
ners, to be delivered to consul, was 
within treaty-making power (Treaty 
with Persia 1856 art 6). Santovin- 
ecenzo v., Egan, 52 S.Ct. 81, 284 U.S. 
30, 76 L.Ed. 151 [rev sub nom. In re 
Comincio’s Hstate, 240 N.Y.S. 691, 1385 
Misc. 733, aff 248 N.Y.S. 814, 229 App. 
Div. 862]. (2) The provision of a 


TREATIES 


sels having the 
of aliens’® and 


public interests 


treaty between the United States and 
Sweden of June 1, 1911 (37 U. S. St. 
at L. 1487 art 14), that if any citi- 
zens of either country die intestate 
in the territory of the other, the con- 
sul of the decedent’s nation shall, so 
far as the laws of each country shall 
permit, have the right to administer 
on his estate was not in excess of 
the treaty making power of the fed- 
eral government. In re D’Adamo’s 
Estate, 144 N.Y.S. 429, 159 App.Div. 
40, 11 Mills 541 [aff 141 N.Y.S. 1103, 
and rey on other grounds 106 N.E. 
SIS 21:2) ONY, 92145) ER. ALY915 D 3:73. 
(3) Operation and effect of treaty in 
general see Ambassadors and Consuls 
S85 


[b] “Most favored nation.”—Con- 
sular Convention with Italy, giving 
respective parties’ consuls and sim- 
ilar officers rights and immunities of 
like officers of most favored nation, 
was within the treaty-making power. 
Santovincenzo v. Egan, 52 S.Ct. 81, 
284 U.S. 30, 76 L.Ed. 151 [rev sub 
nom. In re Comincio’s Estate, 240 N. 
Y.S. 691, 185 Misc. 733, aff 243 N.Y.S. 
814, 229 App.Div. 862]. 


Rights, powers, and duties of am- 
bassadors and consuls affected by 
treaties in general see Ambassadors 
and Consuls passim §§ 21—41. 


81. In re Ross, 11 S.Ct. 897, 140 
U.S. 453, 35 L.Ed. 581; Butler Treaty- 
Making Power §§ 448-450. 


Consular court’s jurisdiction af- 
fected by treaties in general see Am- 
bassadors and Consuls §§ 42-46. 


Enforcement of extraterritoriality 
in consular courts see Extraterritori- 
ality §§ 44-47. 


82. Butler Treaty-Making 
§ 430. 


Imposition of customs duties af- 
fected by treaties in general see Cus- 
toms Duties § 13. 


83. See Game § 11 note 93. 
84. Ex parte Toscano, 208 F. 938. 


[a] TZlustration.—The provision 
of the Hague Treaty of October 18, 
1907, e 2 art 11, ratified by the Unit- 
ed States November 27, 1909 (36 U: S. 
St. at L. 2324), requiring a neutral 
power which receives on its territory 
troops of a belligerent army to in- 
tern them, does not violate any con- 
stitutional provision. Ex parte Tos- 
cano, 208 F. 938. 


85. The Frances Louise, 1 F.(2da) 
1004 [appeal dism sub nom. U. S. v. 
Backman, 46 S.Ct. 209, 270 U.S. 666, 
70 L.Ed. 789]. 


[a] Treaty between Great Britain 
and United States of May 22, 1924 is 
constitutional. The Frances Louise, 
1 F.(2d) 1004 [appeal dism sub nom. 
U. S. v. Backman, 46 S.Ct. 209, 270 
U.S. 666, 70 L.Ed. 789]. 


Air: Butler Treaty-Making Power 


Rights as to trade-marks affected 
by treaties in general see Trade- 
Marks, Trade-Names, and Unfair 


Power 


tion of territory.®® 
not validly be effectuated by an act of congress does 
not necessarily prevent effectuation by treaty.°® It 
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and seizure by the United States authorities of ves- 


nationality of the other party to 


the treaty in connection with the prevention of 
smuggling of intoxicating liquors,®® regulation and 
protection of trade-marks,** submission to arbitra- 
tion of controversies with other governments in which 


are concerned,’? and the acquisi- 
The fact that a matter can- 


Competition § 211. 


87. The Brig Armstrong v. U. S., 
Dey.Ct.Cl. (U.S.) § 20. 
88. Wilson vy. Shaw, 27 S.Ct. 233, 


204 U.S. 24, 51 L.Ed. 351; American 
Ins. Co. v. 356 Bales of Cotton (Can- 
ter), 1 Pet. (U.S.) 511, 7 L.Ed. 242. 


[a] Treaty of 1795 with Spain was 
not a cession of territory by Spain 
to the United States, but the recog- 
nition of a boundary line, and an ad- 
mission that all the territory on the 
American side of the line was orig- 
inally within the United States. Pol- 
lard v. Hagan, 3 How. (U.S.) 212, 11 
L.Ed. 565. 


Acquisition of domain subsequently 
organized as territorial government 
by congress see Territories § 3. 


Treaties recognizing grants of land 
made prior to cession see Public 
Lands §§ 656-659. 


89. State of Missouri v. Holland, 
40 S.Ct. 382, 252 U.S. 416, 64 L.Ed. 
641, 11 A.L.R. 984 [aff sub nom. U. S. 


v. Samples, 258 F. 479}; U. S. v. 
Thompson, 258 F. 257. 
[a] Reasons for rule.—(1) “Acts 


of Congress are the supreme law of 
the land only when made in’ pur- 
suance of the Constitution, while 
treaties are declared to be so when 
made under the authority of the Unit- 
ed States. It is open to question 
whether the authority of the United 
States means more than the formal 
acts prescribed to make the conven- 
tion. We do not mean to imply that 
there are no qualifications to the 
treaty-making power; but they must 
be ascertained in a different way. It 
is obvious that there may be matters 
of the sharpest exigency for the na- 
tional well being that an act of Con- 
gress could not deal with but that 
a treaty followed by such an act could, 
and it is not lightly to be assumed 
that, in matters requiring national ac- 
tion, ‘a power which must belong to 
and somewhere reside in every c?v- 
ilized government’ is not to be 
found.” State of Missouri v. Hol- 
land, 40 S.Ct. 382, 383, 252 U.S. 416, 
64 L.Ed. 641. (2) “To subject the 
treaty power to all the limitations of 
Congress in enacting the laws for 
the regulations of internal affairs 
would in effect prevent the exercise 
of many of the most important gov- 
ernmental functions of this nation, in 
its intercourse and relations with for- 
eign nations, and for the protection 
of our citizens in foreign countries. 
The states of the Union may enact all 
laws necessary for their local affairs, 
not prohibited from entering into 
treaties, alliances, or confederations 
with other nations. If, therefore, the 
national government is also prohibit- 
ed from exercising the treaty power, 
affecting matters which for internal 
purposes belong exclusively to the 
states, how can a citizen be protect- 
ed in matters of that nature when 
they arise in foreign countries.” 
er ae ee v. Thompson, 258 F. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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has been said that no part of the criminal law of 
the United States has ever been enacted by treaty.°° 
The treaty-making power in the United States has 
been exercised with regard to a large variety of 


IV. NEGOTIATION 


[§ 6] The terms of a treaty are ordinarily agreed 
upon, and it is signed by, plenipotentiaries or com- 
missioners who are the authorized agents of the con- 
tracting powers.®* After such agreement and signa- 
ture it must be ratified by the respective govern- 
ments,°* which in the United States is done by first 
referring it to the president who determines whether 
or not he will submit it to the senate for ratifica- 
tion,®°®> and if it is submitted by him it must be 
approved by a two-thirds vote of the senate.°* After 
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subjects,°1 and at different times, pursuant to reso- 
lutions of the senate, compilations have been made 
of all the treaties between the United States and 
other powers.°? 


AND RATIFICATION 


ratification by each of the contracting powers there 
must be an exchange of these ratifications,®? which 
constitutes the delivery and conelusion of the 
treaty,°* and up to this time the treaty is inchoate 
and may never take effect.°° 

Status of United States in negotiating treaty. In 
negotiating a treaty the United States does so as 
a sovereign and not as the agent of any individual 
or individuals who may be benefited by the result 
thereof. 


V. REQUISITES, FORM, AND VALIDITY? 


[§ 7] “Treaty” refers in general to an instrument 
written and executed with the formalities customary 
among nations,? but usage has not prescribed any 
particular form as being necessary for such an agree- 
ment.* Letters and replies thereto have been rati- 
fied as such;> and a written declaration annexed 
to a treaty before ratification explaining ambiguous 
language or adding new stipulations is, after ratifi- 
cation and exchange of ratifications, as binding as 
if inserted in the body of the instrument. The 
view has been taken, however, that the preamble of 


_a treaty is not a part of the contract itself;* but 


{b] Not limited by Tenth Amend- 


ably by the committee it is still nec- 


the preamble may be considered in construing the 
treaty. All that is essential to the validity of a 
treaty is that there shall be sufficient power in the 
contracting parties® and their mutual consent suffi- 
ciently declared.?° 


Determination as to validity. While there appears 
‘to have been no case in which the courts have de- 
clared a treaty void,'? the authority of the courts 
to declare the invalidity of a treaty in a proper case 
where the rights of citizens are involved has appar- 
ently been recognized.1? In determining validity the 
authority and jurisdiction of the courts are not un- 


ment.—A treaty has been upheld in 
the face of an ‘objection that it was 
prohibited by the Tenth Amendment 
to the federal constitution that the 
powers not delegated to the United 
States by the constitution, nor prohib- 
ited by it to the states, are reserved 
to the states respectively, or to the 
people. Missouri v. Holland, 40 S.Ct. 
882, 252 U.S. 416, 46 L.Ed. 641, 11. A. 


L.R. 984; U. S. v. Thompson, 258 F. 
257: 

90. The Over the Top, 5 F.(2d) 
838. 


ery Butier Treaty-Making Power 
428. 


92. See references infra this note. 


[a] Particular references or com- 
pilations (1) see Devlin Treaty Pow- 
er appendix II p 609; Compilation of 
Treaties in Force (1904); Treaties, 
Conventions, ete., Between the United 
States and Other Powers 1776-1909. 
(2) For other compilations see 36 U. 
S. St. at L. 45-319 [2nd Sess. Part 2, 
Appendix], and subsequent volumes 
of U.S. St. at L 


93. Ex p. Ortiz, 100. F. 955. 


[a] ‘Terms are “agreed upon” when | 


the ministers have come to an under- 
standing as to the terms of the treaty 
and have reduced them to writing. 
Hylton v. Brown, 12 F.Cas.No. 6,982, 
1 Wash.C.C. 343. 


94. Ex p. Ortiz, 100 F. 955. 


95. Butler Treaty-Making Power § 
463. 


96. U.S. Const. art 2 § 2 subd 2. 


[a] Under usual proceedings in 
senate, if the treaty is transmitted 


’ by the president to the senate it is 


first submitted to the committee on 
foreign relations. If reported favor- 
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essary for it to be approved by a 
two-thirds majority of the senate and 
all questions relating to it are fully 
open for discussion. Butler Treaty- 
Making Power § 465. 


[b] Power of senate is limited to 
a ratification of such terms as have 
already been agreed upon between 
the president acting for the United 
States and the commissioners of the 
other contracting power. The sen- 
ate, while it might refuse its ratifi- 
cation or make such ratification con- 
ditional upon the adoption of amend- 
ments to a treaty, has no right to 
ratify the treaty and introduce new 
terms into it which shall be obliga- 
tory upon the other power. Four- 
teen Diamond Rings v. U. S., 22 S. 
Ct. 59, 183 U.S. 176, 46 L.Ed. 138 (per 
Mr. Justice Brown, J.). Compare Ha- 
Ver Wer wv aicen) = Oo Walle (CUS. use os 
19 L.Ed. 571 (‘‘the Senate are not re- 
quired to adopt or reject it as a 
Bees but may modify or amend 
ite) 2 
WAG Butler Treaty-Making Power § 


98. Armstrong vy. Bidwell, 
690; Ex p. Ortiz, 100 F. 955. 


99. See infra § 21. 


1. Great Western Ins. Co. v. U. S., 
LOVCRC 206. [aries S.Ct. :995 112: U.S: 
193-4238 Wd: 687,20 Ct.Cl.. 520]. See 
Frelinghuysen v. U. S., 3 S.Ct. 462, 
110 U.S. 63, 28 L.Ed. 71 (apparently 
recognizing rule). 

2. Power to make treaty see supra 
§§ 4, 5 

3. Holmes v. Jennison, 14 Pet. (U. 
S.) 540, 614, 10 L.Ed. 579, 618. 


[a] Agreements as to when trea- 
ties shall be exchanged, and extend- 
ing the time of treaties, have been 


124 F. 


regarded as protocols, but a protocol 
to determine the meaning of a clause 
in a treaty made after it is ratified, 
or as to the method of enforcement 
of the treaty, cannot be regarded as 
a part of the treaty unless ratified by 
the senate. Senate Ex. Doc. 194 (47th 
Congr. 1st Sess.) pp 82-87. 


4. Hall Int. L. (5th Hd.) p 329. 


[a] Where territory is acquired 
by the treaty it is not necessary that 
the treaty should contain the tech- 
nical terms used in ordinary convey- 
ances of real estate or that it should 
define the exact boundaries, provid- 
ed the description is sufficient for 
purposes of identification. Wilson v. 
Pane! S.Ct. 233, 204 U.S. 24, 51 -L. 

d. 4 


5. See 4 Am. St. Papers pp 202, 
207; Treaty Book (1904) pp 305-311; 
Treaty Book (1817) pp 312-327. 


6. Clark vy. Braden, 16 How. (U.S.) 
635, 14 L.Ed. 1090. 


[a] Matters appearing in preamble 
to a treaty, while not forming a part 
of the contract, yet, being authenti- 
cated by the signatures of the con- 
tracting parties, are to be regarded 
as admitted truths. Little v. Wat- 
son, 32 Me. 214. 


7. Little vy. Watson, supra. 

& See infra § 16 text and note 27 
[b]. 

9. Power to make treaty in general 
see supra § 4. 

16. Vattel L. of Nations bk 2 ¢ 12 
§ 157. 

li. See supra § 5. 

12. U.S. v. Samples, 258 F. 479 [aft 
on other grounds sub nom. State of 


Missouri v. Holland, 40 S.Ct. 382, 252 
U.S. 416, 64 L.Ed. 641, 11 A.L.R. 984]. 
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limited’* and, according to one view, the court is | termed the “necessary,” as distinguished from the 


restricted in its determination to what has been 


“voluntary,” validity of the treaty.** 


VI. DURATION, MODIFICATION, SUSPENSION, AND TERMINATION 


[§ 8] A. In General. The question as to whether 
a particular treaty is still in existence is for the 
political department of the government to deter- 
mine,’® and such determination is binding on the 
courts.1° Furthermore if the political departments 
of the government see fit to abrogate a treaty, al- 
though such action may constitute a breach of moral 
obligations, the courts have no power to prevent it,** 
nor can the courts determine whether there has been 
a violation of any of the provisions of the treaty.*® 
In the United States the fact of the existence of a 
treaty may be shown by a collection of treaties com- 
piled in accordance with a resolution of the senate.*® 
No person acquires any vested right to the continued 
operation of a treaty.?° 


[§ 9] B. Right To Abrogate. Since a treaty is a 
contract?! its provisions should be faithfully ob- 
served by each of the contracting parties?* and 
should not be abrogated except for good and suffi- 
cient reasons;?2 but, although the treaty is on its 
face of indefinite duration, circumstances and condi- 
tions may arise which will justify one of the par- 
ties in disregarding or abrogating it,?* as where 
there has been a failure of consideration,?® where 
the state of things which was the basis of treaty and 
one of its tacit conditions no longer exists,*° or where 


Authority where treaty and subse- 
quent act of congress in conflict see 
infra § 25. 


13. Jones v. Walker, 13 F.Cas.No. 


2 Paine 688. 
[b] 


Jones v. Walker, 13 F.Cas.No. 7,507, 


Court of first instance will not 
take a position contrary to the hold- 


there has been such a change of circumstances as 


to make its performance impossible or impracti-_ 


cable.27 So also, where one of the parties violates 
or neglects or refuses to perform the conditions of 
the treaty, the other may treat the obligation as 
terminated,2* but a violation by one party does 
not of itself terminate or render void the treaty— 
it merely makes it voidable at the option of the 
other party.2® It is for the executive and legisla- 
tive departments and not for the judiciary to deter- 
mine whether a government was justified in disre- 
garding or abrogating the provisions of a treaty.®° 


[§ 10] C. By Whom Modified, Suspended, or Ter- 
minated. Treaties may, of course, be modified*+ or 
annulled or abrogated®? only by those in whom such 
authority is vested, and the courts may not modify, 
alter, or amend,*3 or, in the absence of a showing 
that a treaty provision violates the federal constitu- 
tion, abrogate or annul‘ or disregard®® a treaty pro- 
vision. Thus they may not make additions to a 
treaty?® or dispense with any of its conditions or 
requirements upon any notion of equity, general con- 
venience, or substantial justice,** and, where the de- 
partment of the government authorized to annul a 
voidable treaty deems it best that it shall continue 
in force, the courts may not declare it void.2® In 


Ware v. Hylton, 3 Dall. (U.S.) 199, 
1 L.Ed. 568 (per Iredell, J.); Taylor 
v. Morton, 23 F.Cas.No. 13,799, 2 Curt. 
454 [aff 2 Black 481, 17 L.Ed. 277]; 


7,507, 2 Paine 688. 


Determination as to power to make 
treaty see supra § 4 


14. Jones v. Walker, 13 F.Cas.No. 
7,507, 2 Paine 688. 


[a] Distinctions.—The term ‘‘va- 
lidity,” applied to treaties, admits of 
two descriptions, necessary and vol- 
untary. By the necessary validity 
is meant that which results from the 
treaty having been made by persons 
authorized by, and for purposes con- 
sistent with, the constitution. By 
voluntary validity is meant that va- 
lidity which a treaty, become voida- 
ble by reason of violation, afterward 
continues to retain by the silent vo- 
lition and acquiescence of the nation. 
It is called voluntary because it de- 
pends entirely on the will of the na- 
tion, either to let it continue to op- 
erate, or to annul and extinguish it. 
Jones v. Walker, 13 F.Cas.No. 7,507, 
2 Paine 688. 


Duration and abrogation of trea‘ 
in general see passim infra §§ 8-14. 


15. Charlton v. Kelly, 33 S.Ct. 945, 
229 U.S. 447, 57 L.Ed. 1274, 40 LRA. 
N.S. 397; Terlinden v. Ames, 22 S.Ct, 
484, 184 U.S. 270, 46 L.Ed. 534. 


16. Charlton v. Kelly, 33 S.Ct. 945, 
229 U.S. 447, 57 L.Ed. 1274, 40 L.R.A. 
N.S. 397; Terlinden v. Ames, 22 S.Ct. 
484, 184 U.S. 270, 46 L.Ed. 534. 


[a] Whether treaty made by Unit- 
ed States with Prussia remained in 
force notwithstanding the absorption 


of that country by the German Hm-|], 


pire was a political and not a judi- 
cial question. Terlinden v. Ames, 22 
S.Ct. 484, 184 U.S. 270, 46 L.Ed. 534; 


ing by Presidents Cleveland and Har- 
rison that article 29 of the treaty 
with Great Britain of July 4, 1871, 
had been abrogated. Anchor Line 
Na Seo Neal Bros.) v. Aldridge, 280 F. 
70. 

17. U.S. v. Tobacco Factory, 28 F. 
Cas.No.- 16,528, 1 Dill. 264 [aff 11 
Wall. 616, 20 L.Ed. 227]. 


18. See infra § 36. 
19. U. S. v. Howe, 231 F. 546. 
20. U. S. v. Billings, 190 F. 359 


[aff sub nom. Rainey v. U. S., 34 S. 
Gt. 429, 232-U.S.. 310, 50) Ltd. 617). 


21. See supra § 3. 
22. See infra § 33. 


23. Ropes v. Clinch, 20 F.Cas.No. 
12,041, 8 Blatchf, 304. 


24. Chae Chan Ping v. U. S., 9 S. 
Ct.''6 23,7130 /UiS) 581, 32. Te. Bd: 1068; 
Hooper v. U..S.,; 22 Ct.Cl. 408; Dev- 
lin Treaty Power § 95. 


25....Hooper v. U. S., 22 Ct.Cl. 408. 


26. Hooper v. U. S., supra; Devlin 
Treaty Power § 95. 


27. Hooper'.v. 'U. 7S 22) CUCK 46s: 
Devlin Treaty Power § 95. 


28. Charlton v. Kelly, 33 S.Ct. 945, 
229 U.S. 447, 57 L.Ed. 1274, 46 L.R.A. 
N.S. 397; Chae Chan Ping v. U. S., 
9 °°S:Ctl623,. 1380) U.S.) 681," 32 “L.ba, 
1068; Hooper v. U. S., 22 Ct.Cl. 408; 
Vattel L. of Nations bk 2 c 13 § 200; 
Devlin Treaty-Making Power § 97. 


29. See infra § 11. 


30. Chae Chan Ping v. U. S., 9 S. 
Ct.. 623, 1380 U.S. 581, 32 L.Ed. 1068; 


Butler Treaty-Makin¢? Power § 388. 


31. The Amiable Isabella, 6 
Wheat. (U.S.) 1, 5 L.Ed. 191. 


32.. Jones v. Walker, 13 F.Cas.No. 
7,507, 2 Paine 688. 


[a] Congress alone can abrogate 
a treaty. Teti v. Consolidated Coal 
Co: of Maryland, 217 F. 4438. 


33. U.S. v. Choctaw Nation, 21 S. 
Ct. 149, 179 U.S. 494, 45 L.ed. 291, 
36 Ct.Cl. 573; The Amiable Isabella, 
6 “Wheat. CUS.) B15 Wb, Sid ero le 
Chryssikos v. Demarco, 107 A. 358, 
134 Md. 533. 


34. Doe ex dem. Clark v. Braden, 
16 How. (U.S.) 635, 14 L.Ed. 1090; 
Jones v. Walker, 13 F.Cas.No. 7,507, 2 
Paine 688. See Teti v. Consolidat- 
ed Coal Co. of Maryland, 217 F. 443 
(apparently recognizing rule). 


35. Doe ex dem. Clark v. Braden, 
16 How. (U.S.) 635, 14 L.Ed. 635. 


36. The Amiable Isabella, 6 
Wheat. (U.S.)' 1, 6 L.Ed. 191; Chrys- 
sikos v. Demarco, 107 A. 358, 134 Md. 
Bess Ex p. Garcia, 10 PortoRicoFed. 


_ fa] Casus omissus.—The court, 
in construing a treaty, cannot supply 
a casusS omissus. The Amiable Isa- 
bella, 6 Wheat. (U.S.) 1, 5 L.Hd. 191; 
a parte Garcia, 10 PortoRicoFed. 


37. U.S. v. Choctaw Nation, 21 8. 
Ct. 149, 179 U.S. 494, 45 L.Ed. 291, 36 
Ct.Cl. 573; The Amiable Isabella, 6 
Wheat) (US) 15°55) Lobo 194, 


38. Jones v. Walker, i 
7,507, 2 Paine 6838. avid: 


For later cases, developments and changes in the law see Annotations, same title and section number: 


Z 


§§ 10-13] 


the United States, although the treaty-making power 
is vested in the president with the consent and ap- 
proval of the senate,*® yet as an act of congress is 
equally the law of the land, and, in case of conflict, 
will control a prior treaty,*° congress may suspend‘! 
or abrogate or render ineffeetive*? the provisions of 
a treaty, either directly or indirectly. 


[§ 11] D. How Modified, Terminated, Abrogated, 
or Suspended—1. In General. Treaties may be ter- 
minated in various ways.‘® If a treaty is entered 
into for a particular period it may be terminated 
by the expiration of the time limited,#* or it may 
be modified or terminated by agreement between the 
contracting parties,t5 or it may be impliedly re- 
pealed or superseded by a later treaty covering the 
same subject matter.*® Provision is also sometimes 
made in the treaty for its termination by one party 
on notice to the other;47 but even where there is 
no such provision it is legally possible, although it 
may constitute a breavh of the treaty,*® for one of 
the parties to abrogate it without the consent or con- 
currence of the other.*® Usually some public act of 
revocation or denouncement is given,®® and the fact 
that a treaty has become very oppressive to one of 
the contracting parties does not effect a revocation.>* 
So a violation by one party does not of itself ter- 
minate the treaty or render it void, but merely ren- 
ders it voidable at the option of the other party.®? 
A stipulation of a treaty may cease to operate as 
the result of performance by one of the parties of 
a condition contemplated by such treaty.** 


Termination by constitutional amendment or by 


39. See supra § 4. BL. 
40. See infra §§ 24, 25. & Co., supra. 
41. Ex parte Blasekovic, 248 F. 


327. N.S. 397; 
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Fritz Schulz, Jr., Co. v. Raimes 


52. Charlton v. Kelly, 33 S.Ct. 945, 
229 U.S. 447, 57 L.Ed. 1274, 46 L.R.A. [a] 
Ware v. Hylton, 
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congress. In the United States congress may abro- 
gate by a formal act or resolution directly abrogating 
the treaty,®* or by legislation whieh by necessary im- 
plication results.in abrogation.®® So also, a treaty 
may be abrogated by the adoption of an amendment 
to the federal constitution and the enactment of a 
federal statute giving operative effect to such amend- 
ment which is in conflict with such treaty provi- 
sions.°® 


[§ 12] 2. Change in Political Status of Signatory. 
While a treaty may also be terminated by the ab- 
sorption of one of the contracting powers into an- 
other sovereign power and the loss of separate exist- 
ence,°* it has been laid down in general terms that 
the obligations of its predecessor are deemed to be 
accepted by a successor state;°® and, where sover- 
eignty is not extinguished and the power to execute 
remains unimpaired, outstanding treaties cannot be 
regarded as avoided on the ground of impossibility 
of performance.5® So the mere fact that a country 
which is a party to a treaty is divided into separate 
sovereign countries after the treaty is made does 
not necessarily prevent the continued operation of 
the treaty in so far as it affects the nationals of one 
of such countries.°° 


[§ 13] 3. Effect of War.*!. Treaties may be of 
such a nature as to their object aud import that war 
will put an end to them,®? and congress may abro- 
gate a treaty by a declaration of war.®? War does 
not, however, always or necessarily dissolve or ter- 
minate treaties between the contending powers;®4 
some treaty provisions are at most only suspended 


(2d) 413. 
59. Terlinden v. Ames, 22 S.Ct. 
484, 184 U.S. 270, 46 L.Ed. 534. 


Pormation of German Empire. 


3 Dall. |_ treaties between the United States 


42. Boudinot v. U. S., 11 Wall. (U. 
S:) 616, 20 L.Ed. .227, [aff 28 F.Cas. 
No. 16,528, 1 Dill. 264]; Ex parte Lum 
Pay, 23 F.(2d) 690; Ex parte Blase- 
kovic, 248 F.'327; Ropes v. Clinch, 20 
F.Cas.No. 12,041, 8 Blatchf. 304; Tay- 
lor v. Morton, 23 F.Cas.No. 13,799, 
2 Curt. 454 [aff 2 Black 481, 17 L.Ed. 
OTe Mad rh. Pudasiki Cos. Ue Si56 
Cust.App. 291 [rev on other grounds 
STISCt 13465. 243.08... 97, 64-Lnd. 
617]; Ram Singh v. Insular Collec- 
tor of Customs, 38 Philippine 867; 
Butler Treaty-Making Power § 384. 


Act of congress abrogating treaty 
see infra §§ 11, 26. 


43. Terlinden v. Ames, 22 S.Ct. 
484, 184 U.S. 270, 46> L.Ed. 534. ; 


44. Butler Treaty-Making Power 
§ 384; Vattel L. of Nations bk 2 ¢ 
13 § 198. 

45. Devlin Treaty Power § 95; 
Vattel L. of Nations bk 2 c 13 § 205. 


46. See infra § 23. 


47. Ropes v. Clinch, 20 F.Cas.No. 
12,041, 8 Blatchf. 304; Devlin Treaty 
Power § 98. 


48. Performance and violation of 
treaty in general see infra passim 
§§ 33-36. 

49. Ropes v. Clinch, 20 F.Cas.No. 
12,041, 8 Blatehf. 304; Taylor v. Mor- 
ton, 23 F.Cas.No. 13,799, 2 Curt. 454 
[aff 2 Black. 481, 17 L.Ed. 277]; The 
Ship James and William, 37 .Ct.Cl. 
303. 

50. Fritz Schulz, Jr., Co..v. Raimes 
& Co., 164 N-Y.S. 454, 99 Misc. 626 
[aff 166 N.Y.S. 567, 100 Misc. 697]. 


‘Endeavor, 44 Ct.Cl. 


(U.S.) 199, 1 L.Ed. 568; In re Thom- 
ae, 23 F.Cas.No. 13,887, 12 Blatchf. 


‘Violation as giving right to abro- 
gate in general see supra § 9 


53. New Orleans v. De Armas, 9 
Pet. (U.S.) 224, 9 L.Ed. 109. 


[a] Admission to Union of terri- 
tory acquired by treaty.—The stipu- 
lation of the treaty with France by 
which Louisiana was ceded, which 
contemplated that Louisiana should 
be admitted to the Union and that 
until such admission the inhabitants 
should be protected in the free en- 
joyment of their liberty, property, 
and religion, ceased to operate when 
Louisiana was admitted to statehood. 
New Orleans v. De Armas, 9 Pet. (U. 
S.) 224, 9 L.Ed. 109. 


54.00 Me Ee Pula skinsColr ve. UW. S.,)°6 
Cust.App. 291 [rev on other grounds 
30S: Ctr 3846,4243- U.S2> 975-61 > Lid, 
617]; Ropes v. Clinch, 20 F.Cas.No. 
12,041, 8 Blatchf. 304; Butler Treaty- 
Making Power §§ 384, 385. 


[a] Treaty of 1778 with France 
was abrogated in toto by the United 
States by the act of July 7, 1798 (1 
ORS 7iNit nats aC. CN Be Schooner 


55. See infra § 26. 


56. Grogan v. Hiram Walker & 
Sons, 42 S.Ct. 423, 259 U.S. 80, 66 
L.Ed. 836, 22 A.L.R. 1116 [rev 275 F. 
373]. 

57. Terlinden v. Ames, 22 S.Ct. 
484, 184 U.S. 270, 46 L.Ed. 534. 


58 The Sophie Rickmers, 45 F. 


and sovereign states, which became 


constituent parts of the German Em- 
pire, survived the formation of the 
empire. The Disconto Gesellschaft 
v. Umbreit, 28 S.Ct. 837, 208 U.S. 571, 
581, 52 L.Ed. 625; Terlinden v. Ames, 
22 S.Ct. 484, 184 U.S. 270, 46 L.Ed. 
534; The Sophie Rickmers, 45 F. 
(2d) 413. 


60. U.S. v. Howe, 231 F. 546. 


[a] Norway and Sweden.—The 
Naturalization Convention of 1869 
with Sweden and Norway remained 
in force, notwithstanding the sepa- 
ration of those kingdoms in 1905. 
U. S. v. Howe, 231 F. 546. 


61. War in general see War [40 
Cye 296]. 


62. Society for Propagation of 
Gospel v. New Haven, 8 Wheat. (U. 
S.) 464, 5 L.Ed. 662. See Hutchinson 
v. Brock, 11 Mass. 119 (apparently 
reeognizing rule). 

63. Butler Treaty-Making Power 
§ 384. See Taylor v. Morton, 23 F. 
Cas.No. 13,799, 2. Curt. 454. [aft 2 
Black. 481, 17 L.Ed. 277] (apparently 
recognizing rule); and cases passim 
this section. i 


64. Society for Propagation of 
Gospel v. New Haven, 8 Wheat. (U.S.) 
464, 5 L.Ed. 662; The Sophie Rick- 
mers, 45 F.(2d) 413; Fox v. Southack, 
12 Mass. 143; Hughes v. Techt, 176 
N.Y.S. 356, 106 Misc. 524 [aff 177 N. 
Y.S. 420, 188 App.Div. 743 (aff 128 
N.B. 185, 229 N.Y. 222)]. 


[a] Agreement as to effect of war. 
—It is competent for nations to agree 
to abandon the principle that all trea- 


‘ 
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by war between the parties®® and, unless waived or 
new and repugnant stipulations made, will revive 
upon the cessation of hostilities.*® The view now 
generally accepted is that the question as to whether 
the stipulations of a treaty are annulled by war 
depends upon their intrinsic character ;°* and the 
view has also been expressed that provisions com- 
patible with a state of hostilities, unless expressly 
terminated, survive,®® and those which are incom- 
patible fall.¢® There is, however, a lack of accord 
among the authorities and the practices of nations 
as to precisely what treaties fall and what survive.*° 
There seems to be fairly common agreement that at 
least the following treaty obligations remain in force: 
Stipulations in respect of what shall be done in a 
state of war; treaties of cession, boundary, and 
the like;72 dispositive treaties, which create rights 
of a permanent nature;7* provisions giving the right 
to citizens or subjects of one of the high contract- 
ing powers to continue to hold and transmit’* or 
to inherit?® land in the territory of the other; and, 
generally, provisions which represent completed 
aets.7® The view has also been taken that a treaty 
provision permitting citizens. or subjects of one 
of the contracting parties to inherit land in the ter- 
ritory of another is not suspended by a declaration 
of war.’ 
friendship,’ of alliance,’® and of a similar nature,®° 
having a political character, the object of which is 
to promote relations of harmony between nation 
and nation, are generally regarded as belonging te 


ties are dissolved by war, and to con- } of caution.” 
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On the other hand, treaties of amity or’ 


Karnuth v. U. S. on Pe- 


NG PR > ene eT 


[§§ 13-14 


the class of treaty stipulations that are absolutely 
annulled by war. According to one view the deter- 
mination of the question as to whether a treaty sur- 
vives is at best a matter of presumption,** and the 
intention of the parties must be determined from 
surrounding circumstances,®? and in respect of pro- 
visions as to commercial relations, in a treaty to 
which the United States is a party, the effect of 
war must be determined by the courts in the light 
of the history of the commercial policy of the United 
States. The view has been expressed that parts 
of treaties of commerce as affect transportation of 
goods should, if reasonably possible, be so interpreted 
as again to bring about, intermediate the permitted 
resumption of trade relations and the ratification 
of the treaty of peace, the status which prevailed 
before the war.8* The mere fact that certain pro- 
visions of a treaty are suspended or even abrogated 
is not conclusive in determining whether or not other 
provisions of such treaty survive,®®> and a treaty 
does not fall in its entirety unless it has the char- 
acter of an indivisible act.8® The fact that a treaty 
which is not revived by the treaty of peace is, under 
the treaty of peace, deemed to have lapsed does not 
conclusively establish the time from which the abro- 
gation of the lapsed treaty is to date,*? and does 
not necessarily prevent the recognition of the opera- 
tion of the lapsed treaty intermediate the cessation 
of hostilities and the ratification of the treaty of 
peace.§§ 


[§ 14] EH. Effect of Abrogation, Termination, or 


[a] Free passage over interna- 


tract that the treaty relationship 
shall continue. Fritz Schulz, Jr., Co. 
v. Raimes & Co., 164 N.Y.S. 454, 99 


Misc. 626 [aff 166 N.Y.S. 567, 100 
Misc. 697]. 
65. Society for Propagation of 


Gospel v. New Haven, 8 Wheat. (U. 
S.) 464, 5 L.Ed. 662; McNair v. Rag- 
Jand, 16 N.C. 516. 


[a] Treaties stipulating for per- 
manent rights and general arrange- 
ments and professing to aim at per- 
petuity and to deal with the case of 
war as well as of peace, do not cease 
on the occurrence of war, but are at 
most merely suspended while it lasts. 
Society for Propagation of Gospel v. 
New Haven, 8 Wheat. (U.S.) 464, 5 
L.Ed. 662. 


66. Society for Propagation of 
Gospel v. New Haven, supra; Fer- 
nandez v. Perez, 6 PortoRicoFed. 665. 


67. 5 Moore Dig. of Int. L. p 383 
[quot Karnuth v. U. S. on Petition 
of Albro, for Cook, 49 S.Ct. 274, 279 
U.S. 231, 738 L.Ed. 677 (rev 24 F.(2a) 
649 [rev 31 F.(2d) 785])]. 


68. State v. Reardon, 245 P. 158, 
120 Kan. 614, 47 A.L.R. 452; Goos v. 
Brocks, 223 N.W. 138, 117 Neb. 750; 
Techt v. Hughes, 128 N.E. 185, 229 
N.Y. 222, 11 A.L.R. 166. 


69. Techt v. Hughes, supra. 


70. Karnuth v. U.S. on Petition of 
Albro, for Cook, 49 S.Ct. 274, 276, 279 
U.S. 231, 73 L.Ed. 677 [rev 24 F.(2d) 
649 (rev 31 F.(2d) 785)]. 


“The authorities, as well as the 
practice of nations, present a great 
contrariety of views. The law of 
the subject is still in the making, 
and in attempting to formulate prin- 
ciples at all approaching generality, 
courts must proceed with a good deal 


tition of Albro, for Cook, supra. 


71. Karnuth v. U. S. on Petition of 
Albro, for Cook, supra; Techt v. 
Hughes, 128 N.BE. 185, 229 N.Y. 222, 11 
A.L.R. 166. 


_[a] Conduct of hostilities.—Trea- 
ties which regulate the conduct of 
hostilities survive. Techt v. Hughes, 
tae N.E. 185, 229 N.Y. 222, 11 A.L.R. 


72. Karnuth v. U. S. on Petition 
of Albro, for Cook, 49 S.Ct. 274, 279 
U.S. 231, 73 L.Ed. 677 [rev 24 F.(2d) 
649 (rev 31 F.(2d) 785)]; Techt v. 
Hughes, 128 N.E. 185, 229 N.Y. 222, 
11 A.L.R. 166. 


73. The Sophie Rickmers, 45 F. 
(2d) 413; Techt v. Hughes, 128 N.E. 
185, 229 N.Y. 222, 11 A.L.R. 166. 


74. Karnuth v. U. S. on Petition 
of Albro, for Cook, 49 S.Ct. 274, 279 
U.S. 231, 73 L.Ed. 677 [rev 24 F.(2d) 
649 (rev 31 F.(2d) 785)]. 


75. State v. Reardon, 245 P. 158, 
120 Kan. 614, 47 A.L.R. 452; Goos 
v. Brocks, 223 N.W. 13, 117 Neb. 750; 
Techt v. Hughes, 128 N.E. 185, 229 
NY) 222, A R166. 


76. Karnuth v. U. S., on Petition 
of Albro, for Cook, 49 S.Ct. 274, 279 
U.S. 231, 73 L.Ed. 677 [rev 24 F.(2d) 
649 (rev 381 F.(2d) 785)]. 


77. State v. Reardon, 245 P. 158, 
120 Kan. 614, 47 A.L.R. 452. 


78. Karnuth v. U. S. on Petition 
of Albro, for Cook, 49 S.Ct. 274, 279 
U.S. 231, 73 L.Ed. 677 [rev 24 F.(2d) 
649 (rev 31 F.(2d) 785)]; Valk v. U. 
S., 29 Ct.Cl..62 [aff 18 S.Ct. 949, 168 
U.S. 703,42 L.Ed. 1211, 33 Ct.cl. 501]. 
Compare The Sophie Rickmers, 45 F. 
(2d) 418, 419, where the court said: 
“Treaties of amity and commerce lie 
in the borderland of controversy.” 


tional boundary.—A provision of the 
Jay Treaty of 1794 art 3 between the 
United States and Great Britain for 
passage and repassage across the 
Canadian border was terminated by 
the War of 1812. Karnuth v. U. S. 
on Petition of Albro, for Cook, 49 S. 
Cty 274)° 279 US) 238i AG foe Lad ae ais 
[rev 24 F.(2d) 649 (rev 31 F.(2d) 
785)]. But see McCandless v. U. S. 
ex rel. Diabo, 25 F.(2d) 71 [aff 18 F. 
(2a) 282 (where it was ‘held that the 
rights of Indians under such article 
authorizing passage across the Ca- 
nadian boundary were not annihilated 
by the War of 1812). 


79. Karnuth v. U. S. on Petition of 
Albro, for Cook, 49 S.Ct. 274, 279 U. 
S. 231, 73 L.Ed. 677 [rev 24 F.(2d) 649 
(rev 381 ¥F.(2d) 785)];  Techt v. 
Hughes, 128 N.B. 185, 229 N.Y. 222, 
11 A.L.R. 166. 


80. The Sophie Rickmers, 
(2d) 413; Karnuth v. U. S. on Pe- 
tition of Albro, for Cook, 49 S.Ct. 
274, 279 U.S. 231, 73 L.Ed. 677 [rev 
24 F.(2d) 649 (rev 81 F.(2d) 785)]. 


81. The Sophie Rickmers, 45 F. 
Clad) 4 Se 


82. The Sophie Rickmers, supra. 
83. The Sophie Rickmers, supra. 
84 The Sophie Rickmers, supra. 


85. Techt v. Hughes, 128 N.E. 185, 
229: ING Yoe222, 0 VAS: 6G: 


86. Trecht v. Hughes, supra. 


87. The Sophie Rickmers, 
(2a) 418. 


88. The Sophie Rickmers, supra. 


[a] Hanseatic Convention of 1827 
and Prussian Treaty of 1828 relating 
to tonnage taxes on vessels entering 
ports of the United States survived 
the declaration of war against Ger- 


45 FF. 


45 FB. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 14-15] 


Suspension. In general where one party to a treaty 
abrogates it the other party is relieved from all ob- 
ligation under it,®® but the suspension®® or the abro- 
gation or termination,®! of a treaty, like the repeal 
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of a law,°* does not affeet whatever of a permanent | 


[63 C.J.] 835 


character has been executed or vested under the 
treaty, as, for example, where, prior to the termina- 
tion of a treaty, benefits thereunder have accrued 
by virtue of the most favored nation clause.?? 


VII. CONSTRUCTION AND OPERATION®4 


[§ 15] A. In General. 


both federal! and state.? 


many and were effective intermedi- 
ate the resumption of commercial re- 
lations tin July 1919 and November 11, 
1921 when the treaty of peace became 
effective. The Sophie Rickmers, 45 
FB. (2d) 413. 


89. The Schooner Endeavor, 44 Ct. 
Cl. 2.42. 


90. Goos v. Brocks, 223 N.W. 13, 
17 Neb. 750. 


= 91.. (Chae Chan: Ping) ve 'U..S.,_9 Sx 
Ct. 623, 130 UsS. 581, 32 L.Ed. 1068; 
Chirac v. Chirac, 2 Wheat. (U.S.) 259, 
4 L.Ed. 234; Goos v. Brocks, 223 N. 
W. 13, 117 Neb. 750. 


[a] ‘ermination by time limit.— 
The rule has been applied where 
rights were acquired under a treaty 
prior to its expiration under a pro- 
vision for its operation for a limited 
time. Chirac v. Chirac, 2 Wheat. (U. 
S.) 259, 4 L.Ed. 234. See Carneal v. 
Banks, 10 Wheat. (U.S.) 181, 6 L.Ed. 
297 (apparently recognizing rule). 


[b] Termination of treaty by war 
does not divest rights of property al- 
ready vested under it. Society for 
Propagation of Gospel v. New Haven, 
8 Wheat. (U.S.) 464, 5 L.Ed. 662. 


92. Effect of repeal of statute on 
accrued rights see Statutes § 723. 


93. Santovincenzo v. Egan, 52 S. 
Ct. 81, 284 U.S. 30, 76 L.Ed. 151 [rev 
243 N.Y.S. 814, 229 App.Div. 862 (aff 
240 N.Y.S. 691, 135 Mise. 733)]. 


94. Cross references: 
Construction: 
As to whether treaty self-executing 
see infra § 22. 
Of treaties with Indians see In- 
dians § 40 
To avoid conflict with acts of con- 
gress or state laws see infra §§ 
25, 26, 29. 
Performance, violation, and enforce- 
ment of treaties see infra §§ 33-36. 


95. Negotiation and ratification in 
general see supra § 6. 


96. Treaty as contract in general 
see supra § 3 


97. Strother v. Lucas, 12 Pet. (U. 
S.) 410, 9 L.Ed. 1137 (per Baldwin, 
J.); WVietti v. George K. Mackie Fuel 
Gos19T 881,109" Kan. 179." See 
Pollard v. Kibbe, 14 Pet. (U.S.) 353, 
10 L.Ed. 490. And see caseS passim 
supra § 3. 


[a] Compacts and agreements of 
allied nations with the common en- 
emy bind each other when they tend 
to the accomplishment of the object 
-of the allies. Miller v. The Resolu- 


When a treaty has been 
duly executed, ratified, and exchanged®® as a con- 
tract®® it becomes effective and binding upon the 
contracting powers®’ and, in the United States, in 
so far as it is the supreme law of the land and equiva- 
lent to a legislative act,®® is binding upon all courts,°® 
So also, the view has 
been expressed that a treaty is obligatory upon the 
citizens of the contracting governments.’ 
as to the construction* and operation® of treaties 
viewed as contracts between independent nations are 


Questions 


tion, 2 Dall. (U.S.) 1, 1 L.Ed. 263. 


[b] In British countries (1) a 
treaty is regarded as binding in hon- 
or upon the contracting nations. Re 
Arrow River & Tributaries Slide § 
Boom VCo.,. 665 Ont. 577, -EL931 hy 2 
Dom.L.R. 216 [rev on other grounds 
65 Ont.L. 575, [1931] 1 Dom.L.R. 260]. 
(2) A treaty made by a remote pred- 
ecessor of the present sovereign is 
binding in honor upon his present 
majesty, as it was upon his predeces- 
sor. Re Arrow River & Tributaries 
Slide & Boom Co., 66 Ont.L. 577, 
[1931] 2 Dom.L.R. 216 [rev 65 Ont. 
L. 575, [1931] 1 Dom.L.R. 260]. 


-98. “Treaty as supreme law of land 
and equivalent to legislative act in 
general see supra § 3. 


99. Ainsworth Vv. Munoskong 
Hunting & Fishing Club, 123 N.W. 
802, 159 Mich. 61; Hamilton v. Erie 
R.- Co., 114 N.B. 399, 219° N.Y. 343, 
Ann.Cas.1918A 928 [error dism 39 S. 
Ct. 95,248 U.S. 369, 63 L.Hd. 307]. 


[a]  Protocol.—There is authority 
for the view that, although a protocol 
does not operate as the supreme law 
of the land, until ratified by the sen- 
ate (see supra § 38 note 33 [ce]), 
courts of equity may and will be 
bound by all representations and pro- 
ceedings under a protocol where eq- 
uity and justice require it. In re Mc- 
Call’s Estate, 28 Pa.Dist. 433. 


Functions and powers of court as 
to enforcement see infra § 36. 


1. Maiorano vy. Baltimore & O. R. 
Co;,. 29) S.Ct." 424,213 U.S... 268, 53 I. 
Bid. 2 792 OO. Siev.-Rauscher,.'7 (S.Ct. 
234,-119 U.S. 407, 30 L.Ed. 425; Hau- 
enstein v. Lynham, 100 U.S. 483, 25 
L.Ed. 628; U. S. v. Peggy, 1 Cranch 
(U.S.) 103, 2 L.Ed. 49; Teti v. Con- 
solidated Coal Co. of Maryland, 217 
F. 443; Com. v. Hawes, 13 Bush (Ky.) 
697, 26 Am.R. 242; Minnesota Canal, 
Glennon ratty hl 2a oN. Wie 9b, hOU 
Minn. 197, 11 L.R.A.N.S. 105. 


2. U.S.—Maiorano v. Baltimore & 
O. R. Co., 29 S.Ct. 424, 213° U.S. 268, 
53 L.Ed. 792; U. S. v. Rauscher, 7 S. 
Ct. 234)°119 U.S. 407, 30 .ld., 425. 


Kan.—Vietti v. George K. Mackie 
Fuel Co., 197 P. 881, 109 Kan. 179. 


Ky.—Com. v. Hawes, 13 Bush 697, 
26 Am.R. 242. 


Md.—Chryssikos vy. Demarco, 
A. 358, 134 Md. 533. 


Minn.—Minneapolis Canal, etc., Co. 
v. Pratt, 112 N.W. 395, 101 Minn. 197, 
11 L.R.A.N.S. 105. 


Mont.—In re Infelise’s Estate, 149 
P. 365, 51 Mont. 18. 
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questions for the political departments of the con- 
tracting powers and not for the courts, and it has 
been stated broadly that the primary duty of inter- 
preting treaties rests with the executive department 
of the federal government;® but as treaties in their 
effect upon private rights are in the nature of legis- 
lative acts’ and binding on the courts,® it is often 
necessary where such rights are involved for the 
courts to construe treaties,® and it is well recognized 
that in such case the courts have the power!® and 


Ohio.—State v. Vanderpool, 39 Ohio 
St. 273, 48 Am.R. 431. 


Tenn.—Couch v. State, 
831, 140 Tenn. 156. 


3. Poole v. Fleeger, 11 Pet. (U.S.) 
185, 9 L.Ed. 680, 955 [aff 9 F.Cas.No. 
4,860, 1 McLean 185]; Minnesota Ca- 
nal, etc., Co. v. Pratt, 112 N.W. 395, 
101 Minn. 197,11 L.R.A.N.S. 105. But 
see Re Arrow River & Tributaries 
Slide & Boom Co., 66 Ont.L. 577, 
[1931] 2 Dom.L.R. 216 [rev on other 
grounds 65 Ont.L. 575, [1931] 1 Dom. 
L.R. 260] (in British countries, trea- 
ties to which Great Britain is a party 
are not as such binding upon the in- 
dividual subjects). 


4. Foster v. Neilson, 2 Pet. (U.S.) 
253, 7 L.Ed. 415. 


5. Whitney v. Robertson, 8 S.Ct. 
456, 124 U.S. 190, 31 L.Ed. 386; Tay- 
lor v. Morton, 23 F.Cas.No. 13,799, 2 
Curt. 454 [aff 2 Black 481, 17 L.Ed. 
277]; San Lorenzo Title & Improve- 
ment Co. v. Caples, (Tex.Civ.App.) 
48 S.W.(2d) 329. 


6. In re Infelise’s Estate, 149 P. 
365, 51 Mont. 18. 


7. See supra § 3; and infra § 36. 
8. See supra text and notes 99-2. 


9. Ex p. McCabe, 46 F. 363, 12 L.R. 
A. 589; American Express Co. v. U. 
S., 4 Cust.App. 146; Adams v. Aker- 
lund, 48 N.E. 454, 168 Ill. 632; Maior- 
ano v. Baltimore, etc., R. Co., 65 A. 
1077, 216 Pa. 402, 116 Am.S.R. 778, 21 
L.R.A.N.S. 271 [aff 29 S.Ct. 424, 213 
U.S. 268, 53 L.Ed. 792]; In re Zac- 
caginni, 14 Pa.Dist. 267. 


Construction of treaties with In- 
dians see Indians § 40. 


10. U.S.—Jones v. Meehan, 20 S. 
Ctr1, 175 U.S: 1,44 Eebhae 492 Ui. Sve 
Arredondo, 6 Pet. (U.S.) 691, 8 L.Ed. 
547; The Frances Louise, 1 F.(2d) 
1004 [appeal dism 46 S.Ct. 209, 270 
U.S. 666, 70 L.Ed. 789]. See Sullivan 
v. Kidd, 41 S.Ct. 158, 254 U.S. 433, 65 
L.Ed. 344 (recognizing rule). 


Alaska.—U. S. v. British Schoon- 
ers, 5 Alaska 11. 


Conn.—Frasca v. City Coal Co., 116 
A So eon Conn, ai2. 


Ill.—Scharpf v. Schmidt, 
182, 172 Ill. 256. 


N.Y.—Hamilton v. Brie R. Co., 114 
N.E. 399, 219 N.Y. 348, Ann.Cas.1918A 
928 [error dism 39 S.Ct. 95, 248 U.S. 
369, 638 L.Ed. 307). 


See Baird v. Walker, 7 Newfoundl. 
490 [aff [1892] App.Cas. 491] (appar- 
ently recognizing rule). 


203 S.W. 


50 N.E. 


836 [63 O.d.] 


the duty?! to construe, and they have the power to 
determine whether a treaty is applicable to the case 
under consideration’? and the duty to apply it if 
found applicable.1? The courts may not, however, 
in any way alter, add to, or amend a treaty.** Rights 
of property protected by treaty are, in general, such 
as are capable of sale or transfer, and not such as 
are purely personal.!® The view has been expressed 
that the treaty of peace between the United States 
and Germany following the World War did not ecre- 
ate a mere option on the part of the United States 
to avail itself of such of the provisions of the Ver- 
sailles Treaty as it might choose,'® but such treaty 
did not impose obligations or confer rights under 
the provisions of the Treaty of Versailles which 
had been earried out or become obsolete.*7 


Effect on relations between signatory and its citi- 
zens. In general, a provision of a treaty which con- 
firm the benefits received by one of the signatories 
in respect of a certain transaction does not prevent 
the signatory so benefited from asserting rights 
against. certain of its own citizens in respect of a 
related matter.1® 


Nations and individuals entitled to benefit of 
treaty. Only those persons who come within the pur- 
view of provisions of a treaty may claim the benefits 


11. American Exp. Co. v. United 
States, 4 Cust.App. 146; San Lorenzo 19. 
Title & Improvement Co. v. Caples, 533; 


(Tex.Civ.App.) 48 S.W.(2d) 329. 


12. Frasca v. City Coal Co., 116 A. 
189, 97 Conn. 212; Scharpf ‘v.| 44° Ont.L. 43, [1918] 
Schmidt, 50 N.E. 182, 172 Ill. 255; | 266; 
Hamilton v. Hrie R. Co. 114 N.E. | 292. 
399, 219 N.Y. 343, Ann.Cas.1918A 928 [a] Tllustrations.—(1) 


TREATIES 


S.Ct. 1, 272 U.S. 1, 71 L.Ed. 131]. 


Weedin v. Mon Hin, 4 F.(2d) 
In re Tetsubumi Yano’s Estate, 
206 P. 995, 188. Cal. 
Ontario & Minnesota Power Co., Ltd., 


O’Reilly v. Crane, 9 Newfoundl. 


of such provisions,’® and a particular foreign country 
is not entitled to any treaty or convention rights en- 
joyed by another foreign country in the United States 
merely because the representatives of such other 
country, as a matter of comity, look after the wel- 
fare of subjects of the first-mentioned country.’° 


“Most favored nation” clause. The “most favored 
nation” clause in a treaty between the United States 
and a particular foreign country may operate to 
confer on, or extend to, the nationals”? or official 
representatives?2 of such country rights, privileges, 
or immunities in the United States which are not ex- 
pressly conferred by such treaty but which are con- 
ferred by treaty on the nationals or representatives. 
of another foreign country. The operation of such 
a clause is limited, however, to those matters to 
which by its terms it applies,?* end it does not, of 
course, confer greater rights, priv-ieges, or immunities 
than those conferred on nationals or representatives 
of the most favored nation.24 Such a clause has 
been construed as not to extend rights acquired by 
treaties containing it because of the express grant 
of reciprocal benefits or rights made in treaties or 
conventions with other nations in exchange for rights 
or privileges given to the United States,?° and has 
no operation in respect of citizens and property of 


Ct. 81, 284 U.S. 30, 76 L.Ed. 151; Mat- 
ter of Lobrasciano, 77) N.Y.S. 1040, 38 
Mise. 415, 3 MillsSurr. 196; Matter 
of Fattiosini, 67 N.Y.S. 1119, 33 Misc. 
18, 2 MillsSurr. 27. 


[a] Particular treaty—(1) The 
most favored nation clause of the 
Consular Convention with Italy of 
1878 conferred rights similar to those 


645; Smith v. 


45 Dom.L.R. 
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[error dism 39 S.Ct. 95, 248 U.S. 369, 
63 L.Ed. 307]. 

13.. San Lorenzo Title & Improve- 
ment Co. v. Caples, (Tex.Civ.App.) 
48 S.W.(2d) 329. And see cases in- 
fra § 36 text and notes 47-52. 


14. See supra § 10. 


15. Lutz v. City of New Orleans, 
235 F. 978 [aff 237 F. 1018, 150 C.C.A. 
654]. 


6. Robertson v. General Electric 


1 
Co., 32 F.(2d) 495 [rev 25 F.(2d) 146° 


and cert den 50 S.Ct. 28, 280 U.S. 571, 
74 L.Bd. 624]. 


17. Robertson v. ‘General Electric 
‘Co., supra. See State v. Reardon, 245 
P. 158, 120 Kan. 614, 47 A.L.R. 452 
(as to construction and operation of 
provisions of treaty of peace with 
Germany proclaimed Nov. 11, 1921 
[42 U. S. St. at L. 939] relative to 
provisions of the Versailles Treaty 
as to the League of Nations). 


18. U. S. v. Chemical Foundation, 
5 #.(2d) 191 [mod on other grounds 
Aisa ly 202 (Sand, Clues tol], 


[a] Bule recognized in a suit by 
the United States to avoid the trans- 
fer of patents and the like, formerly 
owned by German nationals, by the 
Alien Property Custodian to the 
Chemical Foundation, Inc., in which 
suit defendant relied on the claim 
that the transaction was confirmed 
and ratified by the United States by 
the Treaty of Berlin of Nov. 14, 1921 
(42 U. S. St. at L. 1939) by which 
Germany granted, and the United 
States accepted, the benefits of the 
seizure of such patents and the like. 

. S. v.. Chemical Foundation, 5 FE, 
(2d) 19} [mod on other grounds 47 


between the United States and China, 
and statutes enacted thereunder, con- 
fer no rights or privileges in the 
United States on an American citi- 
zen, whether he is of Chinese descent 
or otherwise. Weedin v. Mon Hin, 4 
F.(2d) 5338. (2) A native-born child 
of Japanese parents, residing in this 
country, being a citizen of the United 
States, cannot invoke the clauses of 
the treaty with Japan, protecting the 
property of Japanese subjects in this 
country. In re Tetsubumi Yano’s Hs- 
tate, 206 P. 995, 188 Cal. 645. (8) 
Article 2 of the Webster-Ashburton 
Treaty of 1842 between the United 
States and Great Britain, providing 
that water communications and port- 
ages shall be free and open to the use 
of the citizens and subjects of both 
countries, was intended to be for the 
benefit of persons using the water 
communications and portages and it 
was not intended to take care of the 
rights of landowners or others near 
the routes. Smith v. Ontario & Min- 
nesota Power Co., Ltd., 44 Ont.L. 43, 
[1918] 45 Dom.L.R. 266. 


20. Franciscovich vy. Walton, 150 
POL <i.Or, So 


21. Poon v. Miller, (Tex.Civ.App.) 
234 S.W. 578. 


[a] Particular treaty—(1) The 
most favored nation clause of the 
treaty with Great Britain of March 2, 
1899 conferred rights similar to those 
conferred by treaties with Switzer- 
land, Italy, and Bavaria (Hawaiian 
Trust Co, v. Smith, 31 Hawaii 196) 
(2) and by _ treaties with Germany, 
Honduras, Nicaragua, and the Argen- 
tine (Brown v. Daly’s Estate, 154 N. 
W. 602, 172 Iowa 879). 


22. Santovincenzo v. Egan, 52 S. 


granted by the treaty with Persia of 
1856. Santovincenzo v. Egan, 52 S.Ct. 
81, 284° U.S. 30," 76 “Eds 1512 eZ) 
“Most favored nation” clause as af- 
fecting right of consul to administra- 
ra see Ambassadors and Consuls § 


23. Peterson v. State of Iowa ex 
rel. State Treasurer, 38 S.Ct. 109, 245 
U.S. 170, 62 L.Ed. 225 [aff sub nom. In 
re Anderson’s Estate, 147 N.W. 1098, 
166 Iowa 617, 52 L.R.A.N.S. 686; Pat- 
sone v. Pennsylvania, 34 S.Ct. 281, 232 
U.S. 138, 58 L.Ed. 589 [aff 79 A. 928, 
231 Pa. 46]; Dobrin v. Mallory S. S. 
Co,, 298 F. 349; The Ship James and 
William, 37 Ct.Cl. 303; In re Clausen’s 
Estate, 259 P. 1094, 202 Cal. 267; Mott 
v. Cline, 253 P. 718, 728, 200 Cal. 434. 


24 Rocco v. Thompson, 32 S.Ct. 
207, 223 U.S. 317, 56 L.Ed. 453 [aff sub 
nom. In re Ghio’s Hstate, 108 P. 516, 
157 Cal. 552, 187 Am.S:R. 145, 37 Tar; 
A.N.S. 549]; Leong Mow v. Board of 
Com’rs for Protection of Birds, 185 
F. 223; Hamilton v: Erie R. Co., 114 
N.E. 399, 219 N.Y. 343, Ann.Cas.1918A4 
928 [error dism 39 S.Ct. 95, 248 U.S. 
369, 68 L.Ed. 307]; In re Logiorato’s 
Estate, 69 N.Y.S. 507, 34 Misc. 31. 


25. Sullivan v. Kidd, 41 S.Ct. 158, 
254 U.S. 438, 65 L.Ed. 344; Whitney v. 
Robertson, 8 S.Ct. 456, 124 U.S. 190, 
31 L.Ed. 386; Bartram v. Robert- 
son, 122 U.S. 116, 31 L.Ed. 386. See 
Kelly v. Hedden, 8 S.Ct. 459, 124 U. 
S. 196, 31 L.Ed. 3839; American 
Express Co. v. U. S., 4 Cust.App. 146 
(both cases apparently recognizing 
rule); The Ship James and William, 
37 Ct.Cl. 803 (clause as to “favor” not 
applicable). 


As to customs duties see Customs 
Duties § 13. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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colonies and possessions of a foreign government 
where, by express provision of the treaty containing 
the most favored nation clause, the treaty is not ap- 
plicable to such colonies and possessions.?° 


[§ 16] B. General Rules of Construction—1. In 
General. If the terms of a treaty are clear and un- 
ambiguous the courts must recognize and enforce 
it as written,?7 notwithstanding the language of the 
treaty is inconsistent with the correspondence which 
- preceded it;?® but if the treaty is open to construc- 
tion?® the courts should endeavor to ascertain and 
give effect to the intention of the parties®® at the 
While various rules 
have been laid down expressly with reference to the 
construction of treaties,°? the courts in seeking to 
give effect to the intention of the parties usually 


time the treaty was made.*! 


26. Sullivan v. Kidd, 41 S.Ct. 158, 
254 U.S. 433, 65 L.Ed. 344. 


27. The Amiable Isabella, 6 Wheat. 
(U.S.) 1, 5 L.Ed. 191; Ware v. Hylton, 
3 Dall. (U.S.) 199, 1 L.Ed. 568; Clark 
v. Pigeou River Improvement Slide 
& Boom Co., 52 F.(2d) 550; Little v. 
Watson, 32 Me. 214; Commonwealth 
v. Patsone, 79 A. 928, 231 Pa. 46 [aff 
34 S.Ct. 281, 232 U.S. 188, 58 L.Ed. 
539]; Liberato v. Royer, 126 A. 257, 
281 Pa. 227 [aff 46 S.Ct. 373, 270 U.S. 
535, 76 L.Ed. 719]; Maiorano v. Bal- 
timore, etc., R. Co., 65 A. 1077, 216 Pa. 
402, 116 Am.S.R. 778, 21 L.R.A.N.S. 
271. [aff 29 S.Ct.” 424, 213” U.S. 268, 
53 L.Ed. 792}. See Houghton v. May, 
22 Ont.L:; 434, 2 Ont.W.N. 376, 17 Ont. 
W.R. 750 (as to right of navigation 
under Webster-Ashburton Treaty of 
1842 art 7 between the United States 
and Great Britain). 


[a] Supplying word.—Experts who 
drew the Webster-Ashburton Treaty 
of 1842 between the United States and 
Great Britain establishing an interna- 
tional boundary and requiring in art 
2 freedom of all water communicg- 
tions would presumably have used 
the term “navigable” if they had in- 
tended such limitation. Clark v. Pi- 
geon River Improvement Slide & 
Boom Co., 52 F.(2d) 550. 


[b] Preamble.—Although the pre- 
amble of a treaty does not form a 
part of the contract (see supra § 7 
text and note 7), yet being duly au- 
thenticated by the signatures of the 
eontracting parties, its averments are 
to be regarded as truths admitted. 
Little v. Watson, 32 Me. 214. 


28. Little v. Watson, supra. 


29. Power of courts to construe in 
general see supra § 15. 


30. U.S. v. Texas, 16 S.Ct. 725, 162 
U.S. 1, 40 L.Ed. 867; In re Ross, 11S. 
CSOT, 61140 U28..453,.1467;, 85, Ld: 
581; De Geofroy v. Riggs, 10 S.Ct. 295, 
133 U.S. 258, 33 L.Ed. 642; The Ami- 


‘able Isabella, 6 Wheat. (U.S.) 1, 5 L. 


Ed. 191; Ware v. Hylton, 3 Dall. (U. 
S.) 199, 1 L.Ed. 568; Ex p. McCabe, 46 
F.. 363, 12 L.R.A. 589; “Marks Co. v. 


 S..12 Cust-App. 110; U.S.v. Brit-. 


ish Schooners, 5 Alaska 11; Hamilton 
v. Erie R. Co., 114 N.E. 399, 219 N.Y. 


°343, Ann.Cas.1918A 928 [error dism 


39 S.Ct. 95, 248 U.S. 369, 63 L.Ed. 


' 307]; Matter of Lobrasciano, 77 N.Y. 


S. 1040, 38 Misc. 415, 3 MillsSurr. 196; 
Liberato v. Roger, 126 A. 257, 281 Pa. 
227 [aff 46 S.Ct. 373, 270 U.S. 535, 70 
L.Ed. 719]; Commonwealth v. Pat- 
sone, 79 A. 928, 231 Pa. 46 [aff 34 S. 
Ct: 281, 232 U.S) 138, 58 L.Ed. 5291; 
Maiorano y. Baltimore, ete., R. Co., 65 
A. 1077, 216 Pa. 402, 116 Am.S.R. 778. 
21 L.R.A.N.S. 271 [aff 29 S.Ct. 424, 213 
U.S. 268,.53 L.Ed. 792]. See Ains- 


-worth v. Munoskong Hunting & Fish- 
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ing Club, 123 N.W. 802, 159 Mich. 61 
(apparently recognizing rule). 


[a] Scope of rule.—The duty of 
the court is to find out the intention 
of the parties by just rules of inter- 
pretation applied to the subject mat- 
ter, and, having found out such inten- 
tion, to follow it as far as it goes and 
stop where it stops, whatever may be 
the imperfections or difficulties which 
it leaves behind. The Amiable Isa- 
bella, 6 Wheat. (U.S.) 1, 5 L.Ed. 191. 


{b] Private rights during Ameri- 
can occupation of Cuba under treaty 
with Spain see O’Reilly de Camara, v. 
Brooke, 135 F. 384. But see O’Reilly 
de Camara v. Brook, 28 S.Ct. 439, 209 
U.S. 45, 52 L.Ed. 676 [aff 142 F. 858] 
(upholding judgment of dismissal of 
complaint). 


“31. Clark v. Pigeon River Im- 
provement Slide & Boom Co., 52 F. 
(2d) 550. 


32. Devlin Treaty Power §§ 115- 
Pure L. of Nations bk 2 ¢c 17 §§ 


33. Adams v. Akerlund, 48 N.E. 
454, 168 lll. 632; Hamilton v. Erie R. 
Co., 114 N.E. 399, 219 N.Y, 343, Ann. 
Cas.1918A 928 [error dism 39 S.Ct. 
95, 248 U.S. 369, 63 L.Ed. 307]; In re 
Scutella’s Estate, 127 N.Y.S. 874, 69 
Misc. 514, 7 Mills 597 [rev on other 
grounds 129 N.Y.S. 20, 145 App.Div. 
156]; Matter of Lobrasciano, 77 N.Y. 
S. 1040, 38 Misc. 415, 3 MillsSurr. 196. 


Rules for construction of statutes 
see Statutes §§ 563-655. 


34 Adams v. Akerlund, 48 N.E. 
454, 168 Ill. 682; Hamilton v. Erie R. 
Co., 114 N.E. 399, 219 N.Y. 343, Ann. 
Cas.1918A 928 [error dism 39 S.Ct. 
95, 248 U.S. 369, 63 L.Ed. 307]; In re 
Scutella’s Estate, 127 N.Y.S. 127,. 69 
Mise. 514, 7 MillsSurr. 597 [rev on 
other grounds 129 N.Y.S, 20, 145 App. 
Div. 156]; Matter of Lobrasciano, 77 
N.Y.S. 1040, 38 Mise. 415, 3 MillsSurr. 
196. See U. S. v. Arredondo, 6 Pet. 
(U.S.) 691, 8 L.Ed. 541 (apparently 
recognizing rule). 

25. U.S.—Sullivan v. Kidd, 41 S.Ct. 
158, 254 U.S. 433, 65 L.Ed. 344; Mayks 
v. U. S., 12 Cust.App. 110. 

Ky.—Com. v. Hawes, 13 Bush 697, 
26 Am.R. 242. 

Miss.—Anderson vy. Lewis, Freem. 
178. 

N.Y.—Adriance v. Lagrave, 59 N.Y. 
110, 17 Am.R. 317. 

Eng.—In re Tivnan, 5 B.&S. 645, 
117 E.C.L. 645, 122 Reprint 971. 

See U. S. v. British Schooners, 5 
Alaska 11. 


[a] Contracts in writing.—Trea- 
ties are to be interpreted upon the 
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adopt general rules similar to those which are 
applicable in the construction of statutes,?? con- 
tracts** of individuals,?*> and documents or writ- 
ten instruments generally.*® Courts must give effect 
to the clear and unambiguous provisions of a valid 
treaty notwithstanding resultant inconvenience,®* but 
they may, in ascertaining the meaning of provisions 
which are not free from doubt, take into considera- 
tion the results which would follow a particular 
construction urged upon them.?8 A treaty should be 
construed as a whole;?® at least all provisions rel- 
evant to the matter under consideration should be 
considered,*® and a map incorporated by reference 
must be given effect.4! 
strued in the light of the circumstances and condi- 
tions existing at the time it was entered into,*? the 


A treaty should be con- 


principles which govern the interpre- 
tation of contracts in writing be- 
tween individuals. Sullivan vy. Kidd, 
41 S.Ct. 158, 254 U.S. 433, 65 L.Ed. 344. 


General rules for construction of 
contracts see Contracts §§ 481-520. 


36. In re Clausen’s Estate, 259 P. 
1094, 202 Cal. 267; In re Ghio’s Hs- 
tate,,108 Pl 516,°157, Cali 552.561, - at 
L.R.A.N.S. 549 [aff sub nom. Rocco 
v. Thompson, 32 S.Ct. 207, 223 U.S. 
317, 56 L.Ed. 453]; Adams v. Aker- 
lund, 48 N.B. 454, 168 Ill. 632; Hamil- 
ton v. Erie R. Co., 114 N.E. 399, 219 
N.Y. 344, Ann.Cas.1918A 928 [error 
dism 39 S.Ct. 95, 248 U.S. 369, 63 L. 
Ed. 307]; Matter of Lobrasciano, 77 
Pe 1048, 38 Mise. 415, 3 MillsSurr. 

37. Chryssikos v. Demarco, 107 A. 
358, 184 Md. 533. 


38. Chryssikos v. Demarco, supra: 
Matter of D’Adamo, 106 N.H. 81, 212 
N.Y. 214, L.R.A.1915D 373. 


39. U.S. v. Texas, 16 S.Ct. 725, 162. 
U.S. 1, 40 L.Ed. 867; Doe ex dem. 
Clark v. Braden, 16 How. (U.S.) 635, 
14 L.Ed. 1090; Ware v. Hylton, 3 
Dall. (U.S.).199, 1 L.Ed. 568; U. S. ex 
rel. Williams v. Seufert Bros. Co., 233 
BE. 579 [aff 39 S.Ct. 203, 249°US, 194, 
63 L.Ed. 555; Ex p. McCabe, 46 F. 
363, 12 L.R.A. 589; State v. Tagami, 
234 P. 102, 195 Cal. 522. See San Lor- 
enzo Title & Improvement Co. v. 


orp tes, (Tex.Civ.App.) 48 S.W.(2d) 
329. 

40. Santovinecenzo v. Egan, 52 S. 
Cts. 81, 9284 2 U.8..9 30, 7.6 4h. Wa.) 1515 


Hamilton v. Erie R. Co., 114 N.E. 399, 
219 N.Y. 3438, Ann.Cas.1918A 928 [er- 
ror dism 39 S.Ct. 95, 248 U.S. 369, 63 
L.Ed. 307]. 


[a] In determining whether ex- 
ception should be read into treaty on 
the theory that such was the inten- 
tion of the parties, the court consid- 
ered the context of the provision in 
resvect of which the exception was 
claimed. Santovincenzo v. Egan, 52 
S.Ct. 81, 284 U.S. 30, 76 L.Ed. 151. 


41. U.S. v. Texas, 16 S.Ct. 725, 162 
U.S. 1, 40 L.Ed. 867. 


[a] Map to which contracting par- 
ties referred in treaty must, in con- 
struing the treaty, be given the same 
effect as if it had been expressly made 
a part of the treaty. U.S. v. Texas, 
16 S.Ct. 725, 162 U.S. 1, 40 L.Ed. 867. 


42. Rocco v. Thompson, 32 S.Ct. 
207, 223 U.S. 317, 56 L.Ed. 453; Ross 
v. McIntyre, 11 S.Ct. 897, 140 U.S. 453, 
35 L.Ed. 581; Strother v. Lucas, 12 
Pet. (U.S.) 410, 9 L.Ed. 1137; U. S. 
ex rel. Williams v. Seufert Bros. Co., 
233° E. 579 atl 39 S.Ct. 208, 5249 U.S: 
194,°63 Hd? 5535 (U.S. ve Paynees 
F’. 883, 2 McCrary 289; Mott v. Cline, 
253 P. 718, 200 Cal. 434; Ex p. Garcia, 
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objects that the parties were desirous of effecting,** 
and their legislation upon the subject.** Cognate 
rules of international law may be considered,*® and 
usually a treaty should be so construed as to con- 
form to,#® and not to be in derogation of,*7 such 
rules. The view has been expressed that an intent 
of the federal government materially to, abridge by 
treaty the autonomy of the several states and inter- 
fere with and direct the state tribunals in state pro- 
ceedings affecting private property within their ju- 
risdictions will not be deemed to exist, unless the 
language used plainly expresses it, or necessarily 
implies it.*® 

[§ 17] 2. Negotiations, Diplomatic Correspond- 
ence, and Other Treaties. Where the meaning of a 
treaty is uncertain, recourse may be had to the nego- 
tiations and diplomatic correspondence of the con- 
tracting parties relative to the subject matter,*® in- 
cluding, it seems, diplomatic correspondence subse- 
quent to the treaty.®° So also, it may be construed 
in the light of difficulties which it is sought to correct 
as shown by supplemental treaties,°! but there is 
authority for the view that in construing a treaty 
supplemental articles not appended to the treaty un- 
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[§§ 16-18 


til several months after it was signed may not be 
referred to in order to explain the preceding arti- 
cles,®? 


[§ 18] 3. Text of Treaty, Meaning of Words, and 
Grammatical Rules. Where the text of a treaty 1s 
in only one language, that text is controlling ;°* but 
where a treaty is executed in two languages, both 
are originals and must be construed together,°* and 
a construction which establishes conformity between 
the texts should be followed if such construction . 
does not do violence to the words of the treaty.°° 
Words in a treaty are to be given their natural and 
ordinary. meaning®* as understood in the public 
law of nations,®7 and as applied to the subject mat- 
ter in connection with which they are used in the 
treaty.°8 They should not be given any special or 
artificial meaning impressed on such words by local 
law in the absence of a clear intention to the con- 
trary,°® and the view has been expressed that, in 
construing words used in a translation of the orig- 
inal text .of a treaty, too great weight should not 
be given to the local definition and use of particular 
words.®® It seems, however, that words in a treaty 
may be taken in the sense which they had when the 


10 Porto Rico Fed. 516. See U. S. v. 
Mexas, LO S.Ct. 720, 162.) U.S." 1, 4002. 
Ed. 867 (apparently recognizing rule); 
a S. v. British Schooners, 5 Alaska 
1 


43. Santovincenzo v. Egan, 52 S.Ct. 
81, 284 U.S. 30, 76 L.Ed. 151 [rev sub 
nom. In re Comincio’s Estate, 240 N. 
Y.S. 691, 135 Misc. 733, aff 243 N.Y.S. 
814, 229 App.Div. 862]; Rocco v. 
Thompson, 52 S.Ct. 207, 223 U.S. 317, 
56 L.Ed. 453; U.S. v. Texas, 16 S.Ct. 
725, 162 U.S. 1, 40 L.Ed. 867; Ross v. 
McIntyre, 11 S.Ct. 897, 140 U.S. 453, 
385 L.Ed. 581; Ware v. Hylton, 3 Dall. 
COLES) 199,91 (Bd. 56850. Si ov: 
Payne, 8 F. 8838, 2 McCrary 289; Jack- 
son v. Porter, 13 F.Cas.No. 7,143, 1 
Paine 457; U.S. v. British Schooners, 
5 Alaska 11; Mott v. Cline, 253 P. 
718, 200 Cal. 434; Matter of Lobras- 
ciano, 77 N.Y.S. 1040, 38 Misc. 415, 
3 MillsSurr. 196. 


{a] Difficulties which it was sought 
to correct by treaty should be con- 
sidered in construing it. Mott v. 
Cline, 253 P. 718, 200 Cal. 434. 


[b] In determining whether excep- 
tion should be-read into treaty, regard 
should be had to the purpose of the 
treaty. Santovincenzo v. Egan, 52 S. 
Ct. 81, 284 U.S. 30, 76 L.Ed. 151 [rev 
sub nom. In re Comincio’s Estate, 240 
N.Y.S. 691, 185 Misc. 7383, aff 243 N. 
Y.S. 814, 229 App.Div. 862]. 


44. Hamilton v. Hrie R. Co., 114 
N.E. 399, 219 N.Y. 343, Ann.Cas.1918A 
928 [error dism 39 S.Ct. 95, 248 U.S. 
369, 63 L.Ed. 307]; Matter of Lo- 
brasciano, 77 N.Y.S. 1040, 38 Misc. 
415, 3 MillsSurr. 196. 


45.. Hamilton v. Hrie R. Co., 114.N. 
HE. 399, 219 N.Y. 343, Ann.Cas.1918A 
928 [error dism 39 S.Ct. 95, 248 U.S. 
369, 63 L.Ed. 307). 


46. U.S., on Petition of Albro, ex 
rel. Cook v. Karnuth, 24 F.(2d) 649 
[rev_on other grounds 49 S.Ct. 274, 
279 U.S. 231, 73 L.Ed. 677]. 


47. U.S., on Petition of Albro, ex 
rel. Cook vy. Karnuth, supra. 


48. In re Ghio’s Estate, 108 P. 516, 
157 Cal. 552, 37 L.R.A.N.S. 549 [aff 
sub nom, Rocca v. Thompson, 32 S. 
Ct. 207, 223 U.S. 317, 56 L.Ed. 453]. 


49. Nielsen v. Johnson, 49 S.Ct. 
223, 279 U.S. 47, 73 L.Ed. 607 [rev sub 
nom. In re Anderson’s Estate, 218 N. 
W. 140, 205 Iowa 324]. See U. S. v. 
Texas, 16 S.Ct. 725, 162 U.S. 1, 40 L. 
Ed. 867; Kinkead v.~U. S., 14 S.Ct. 
172, 150 U.S. 486, 47 L.Ed. 1152 (both 
cases apparently recognizing rule); 
U. S. Tr. & Conv. (1889) p 50 (as to 
use of protocol to determine the 
meaning of a treaty). 


50. Terrace v. Thompson, 44 S.Ct. 
15, 263 U.S. 197, 68 L.Ed. 245. 


51. Mott v. Cline, 253 P. 718, 200 
Cal. 434. 


52. The Ship Tom, 29 Ct.Cl. 68, 39 
Ct.Cl, 290. 


53. Todok v. Union State Bank of 
Harvard, Neb., 50 S.Ct. 368, 281 U.S. 
449, 74 L.Ed. 956. See Engen v. Un- 
ion State Bank of Harvard, 236 N.W. 
741, 121 Neb. 257 [cert den 52 S.Ct. 
33, 284 U.S. 655] (apparently recog- 
nizing rule). 


fa] Dustration.—French text of 
treaty between the United States and 
Sweden of 1783. Todok v. Union State 
Bank of Harvard, Neb., 50 S.Ct. 363, 
281 U.S. 449, 74 L.Ed. 956, 


54. U.S. v. Percheman, 7 Pet. (U. 
S.) 51, 8 L.Ed. 604. 


[a] Foreign text of treaty to 
which the United States is a party 
may be consulted to ascertain the 
meaning of the treaty. General Elec- 
tric Co. v. Robertson, 25 F.(2d) 146 
[rev on other grounds 32 F.(2d) 495, 
cert den 50 S.Ct. 28, 280 U.S. 571, 74 L. 
Ed. 624]. 


55. U.S. v. Percheman, 7 Pet. (U. 
S.) 51, 8 L.Ed. 604; In re Metzger, 1 
Barb. (N.Y.) 248, 1 Edm.Sel.Cas. 422, 
5 N.Y.Leg.Obs. 367, 1 Park.Cr. 108: 


56. Hamilton v. Erie R. Co., 114 N. 
EK. 399, 219 N.Y. 348, Ann.Cas.1918A 
928 [error dism 39 S.Ct. 95, 248 U.S. 
369, 63 L.Ed. 307]. 


57. Santovincenzo vy. Egan, 52 S. 
Ct. 81, 284 U.S. 30, 76 L.Ed. 151 [rev 
sub nom, In re Comincio’s Estate, 240 
NUYS) G01, “Ls5) Mises 733; Safi: S2oqN- 
Se 84, 29 App.Div. 862]; De 
Geofroy v. Riggs, 10 S.Ct. 295, 133 U. 
S. 258, 33 L.Ed. 642; K. Tashiro v. 


Jordan, 256 P. 545, 201 Cal. 236, 53 A. 
L.R. 1279 [cert gr 48 S.Ct. 527, 277 U. 
S. 580, 72 L.Ed. 997, aff 49 S.Ct. 47, 
278 U.S. 123, 73 L.Hd. 214]. 


58. In’re Ghio, 108 P. 516, 157 Cal. 
552, 37 L.R.A.N.S. 549, 137 Am.S.R. 
145 [aff 32 S.Ct. 207, 223 U.S. 317, 56 
L.Ed. 453). 


59. De Geofroy v. Riggs, 10 S.Ct. 
295,133) U.S... 268, -33 ductida) 6425 neice 
Tashiro v. Jordan, 256 P. 545, 201 Cal. 
236, 53 A.L.R. 1279 [cert gr 48 S.Ct. 
527, 277 U.S. 580, 72 L.Ed, 997, aff 49 
S.Ct. 47, 278 U.S. 123, 63 L.Hd. 214]. 


[a] “Native citizens.”—(1) In the 
provision of a treaty conferring upon 
citizens or subjects of one country 
residing in another the right general- 
ly to do anything incident to, or nec- 
essary for, trade upon the same terms 
as “native citizens,” the term “native 
citizens” was not employed in the 
sense of native citizens of the United 
States and, in respect of their privi- 
leges and immunities as such, in con- 
tradistinction to citizens of the sev- 
eral states and their privileges and 
immunities. K. Tashiro v. Jordan, 
256 P. 545, 201 Cal. 236, 53 A.G.R. 1279 
feert. gr 48 S.Ct. 527, 277 UW-S. 580) 72 
L.Ed. 997, aff 49 S.Ct. 47, 278 U.S. 123, 
63 L.Ed. 214]. (2) Such provision ex- 
tended all rights enjoyed by native 
citizens, irrespective of the source of 


such rights. K. Tashiro v. Jordan, 
supra. 
[b] Phrase “the States of the Un- 


ion,” (1) as that phrase was used in 
the Consular Convention of Febr. 23, 
1853, with France, included the Dis- 
trict of Columbia. De Geofroy v. 
Riggs, 10 S.Ct. 295,133 U.S. 258,33 


L.Ed. 642. (2) “State” defined see 
States .§ 1. 
{c] “Territories.’—(1) The treaty 


between the United States and Japan 
of .April5, 1911 °@T US So St. at i. 
1504), relating to the right of the sub-’ 
jects of each of the parties in the 
“territories” of the other, is applica- 
ble to subjects of Japan in the sev- 
eral states as well as in the territo- 
rial possessions of the United States. 
Ex parte Heikich Terui, 200 P. 954, 
18% Cal) 20. 17 AGIAR) 63:0) -2(2).c were 
ritories” defined see Territories § 1. 


60. Matter of Lobrasciano, 38 Misc. 
415, 77 N.Y.S. 1040, 3 MillsSurr. 196. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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— §§ 18-19] 


treaty was made although the use in such sense has 
The intention of 
the parties as evidenced by the whole of a particular 
provision will govern notwithstanding as a matter 
of grammatical construction a different conelusion 


subsequently become obsolete.®! 


may be indicated.®2 


[§ 19] 4. Reasonable, Just, and Liberal Construc- 
tion. A treaty provision should receive a reasonable 
construction with reference to the purpose of the 
treaty and the intention of the parties,®? that is, 
if practicable, it should be construed so as to give a 
reasonable and sensible meaning to all of its provi- 
sions,®* with a view to giving a fair interpretation 
So also, it is to be so construed, if 
possible, that it may have effect and not prove vain 


to the whole.®® 


61. See case infra this note. 
fa] “Propriety” construed as 
“property.”-——In the treaty with Great 


Britain at the close of the Revolu- 
tionary War, the word “propriety” 


means a RAS right of property, 
property. U. S. Swain County, N. 
C., 46 F.(2d) 99, ‘Yor. 


62. Clark v. Pigeon River Improve- 
ment Slide & Boom Co., 52 F.(2d) 550. 


[a] Particular treaty.—The words 
“as now actually used,’ within the 
Webster-Ashburton Treaty of 1842 be- 
tween the United States and Great 
Britain, establishing the boundary 
between Canada and the _ United 
States and requiring in art 2 the free- 
dom of water communications and 
usual portages, refer only to Grand 
Portage. Clark v. Pigeon River Im- 
provement Slide & Boom Co., 52 F. 
(2d) 550. 


63. Bondi v. Mackay, 89 A. 228, 87 
Vt. 271, Ann.Cas.1916C 130. 


64. Sullivan v. Kidd, 41 S.Ct. 158, 
254 U.S. 433, 65 L.Ed. 344; Collins v. 
O’Neil, 29 S.Ct. 573, 214 U.S. 113, 53 L. 
Ed. 933; De Geofroy v. Riggs, 10 S.Ct. 
295, 133 U.S. 258, 33 L.Hd. 642; Hamil- 
ton v. Erie R. Co., 114 N.E: 399, 219 
N.Y. 343, -Ann.Cas.1918A 928 [error 
dism 39 S.Ct. 95, 248 U.S. 369, 63 L.Ed. 
307]. 


65. Sullivan v. Kidd, 41 S.Ct. 158, 
254 U.S. 433, 65 L.Ed. 344; U. S., on 
Petition of Albro, ex rel. Cook v. Kar- 
nuth, 24 F.(2d) 649 [rev on other 
grounds 49 S.Ct. 274, 279 U.S. 231, 73 
L.Ed. 677]. 


66. Vattel L. of Nations bk 2c17 
§ 283 [quot De Geofroy v. Riggs, 10 
S.Ct. 295, 133 U.S. 258, 270, 33 L.Ed. 
642]. 

67. Strother v. Lucas, 12 Pet. (U. 
S.) 410, 9 L.Ed. 1137. 


68. U. S. v. The Amistad, 15 Pet. 
(U.S.) 518, 10 L.Ed. 826. 


69. Jordan v. K. Tashiro, 49 S.Ct. 
47,278 U.S. 128,73 L.Hd. 214 [aff 256 
P. 545, 201 Cal. 236, 53,A-L.R. 1279]; 


De Geofroy v. Riggs, 10 S.Ct. 295, 133. 


U.S. 258, 33 L.Ed. 642; U.S., on Peti- 
tion of Albro, ex rel. Cook v. ‘Karnuth, 
24 F.(2d) 649 [rev on other grounds 
49 S.Ct. 274, 279 U.S. 231, 73 L.Ed. 
677]; Jones v. Walker, 13 F.Cas.No. 
7,507, 2 Paine 688. See Sullivan v. 
Kidd, 41 S.Ct. 158, 254 U.S, 433, 65 L. 
Ed. 344 (apparently recognizing rule). 


70. Todok v. Union State Bank of 
Harvard, Neb., 50 S.Ct. 363, 281 U.S. 
449, 74 L.Ed. 956; La Republique 
Francaise Ve. Saratoga Vichy Spring 
Co., 24 S.Ct. 145, 191 U.S. 427, 48 L.Ed. 
247; Hawaiian Trust Co. v. Smith, 31 
Hawaii 196; Chryssikos v. Demarco, 
107 A. 358, 134 Md. 533. 
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or nugatory.°® Furthermore a treaty should be given 
such a construction as will avoid unjust or unreason- 
able conclusions®’ and exclude fraud,®* and such as 
tends to the common advantage of the contracting 
parties and tends to place them upon an equality,®® 


but not such as will put aliens on a more favorable 


be preferred.’ 


[a] Strained or unreasonable con- 
struction.—The courts are not re- 
quired to give a strained construction 
to the language of a treaty, or place 
an unreasonable interpretation upon 
it, for the purpose of securing to for- 
eigners privileges which are denied 
citizens of this country. Chryssikos 
v. Demarco, 107 A. 358, 134 Md. 533. 


[b] Removal of assets.—A treaty 
provision allowing citizens of the 
other contracting power to attend to 
their affairs in the United States and 
for that purpose to enjoy the same 
security and protection as citizens is 
not violated by the refusal of a state 
court to permit local property to be 
taken out of the jurisdiction and ad- 
ministration in favor of foreign credi- 
tors to the prejudice of its own citi- 
zens. Disconto Gesellschaft v. Um- 
breit, 28 S.Ct. 337, 208 U.S. 570, 52 
L.Ed. 625 [aff 106 N.W. 821, 127 Wis. 
aaah Am.S.R. 1063, 15 L.R.A.N.S. 


Treaties affecting rights and priv- 
ileges of aliens in general see Aliens 
2 C.J. p 1037. 


71. U.S.—Asakura v. City of Seat- 
tle, 44 S.Ct. 515, 634, 265 U.S. 332, 68 
L.Ed. 1041 [rev 210 P. 30, 122 Wash. 
81]; Disconto Gesellschaft v. Um- 
breit, 28 S.Ct. 337, 208 U.S. 570; 52) L. 
Ed. 625; De Geofroy v. Riggs, 10 S. 
Cty205, 133.Ues. 2b8) se LA. 6427 
ae Ve. 0S..00 Ct.Cl643). Marks Co. 

U. S., 12 Cust.App. 110. But see 
The Neck, 138 F. 144, 147 (where the 
court said: “International treaties 
are usually, if not invariably, pre- 
pared with great care by men of 
learning and experience, accustomed 
to select words apt to express pre- 
eisely and fully the intention of the 
contracting parties. Therefore a rea- 
sonable, rather than a liberal, con- 
struction must be given to agreements 
solemnly entered into by nations; and 
there is no authority for reading into 
an international treaty, under the 
guise of construction, extraordinary 
provisions not necessary to give full 
effect to the intention expressed’’). 


Cal.—State v. Tagami, 234 P. 102, 
195 Cal. 522. 


Mass.—in re Wyman, 77 N.E. 379, 
191 Mass. 276, 114 Am.S.R. 601. 


Mont.—In re Infelise’s Estate, 149 
P. 365, 51 Mont. 18. 


Neb.—Goos v. Brocks, 223 N.W. 13, 
117 Neb. 750. 


N.Y.—In_re Scutella’s Estate, 127 
N.Y.S. 874, 69 Mise. 514, 7 Mills 597 
[rev on other grounds 129 N.Y.S. 20, 
145 App.Div. 156]. 


Porto Rico.—Fernandez v. Perez, 6 
Porto Rico Fed. 665. 


Wash.—In re Stixrud, 109 P. 343, 
58 Wash. 339, 33 L.R.A.N.S. 632, Ann. 


footing than our own citizens.7° 
ordinarily be construed liberally,7! to give effect to 
the apparent or expressed intentions or purposes of 
the parties’? in order that justice may be done to 
citizens or subjects of the parties;** therefore, where 
the treaty admits of two constructions, one restric- 
tive as to the rights that may be claimed under it and 
the other favorable to such rights, the latter is to 


Treaties should 


The court will not, however, con- 


Cas.1912A 850. 


[a] Construction to promote am- 
ity.—A treaty should be interpreted 
in that broad and liberal spirit which 
is calculated to make for the exist- 
ence of a perpetual amity, so far as 
it can be done without the sacrifice 
of individual rights or those prin- 
ciples of personal liberty which lie 
at the foundation of our juris- 
prudence. Tucker v. Alexandroff, 22 
S.Ct. 195, 183 U.S. 424, 46 L.Ed. 264. 


[b] Particular treaty. — The 
treaty with Japan of Febr. 21,1911 (37 
U. S. St. at L. 1504), being a treaty 
of commerce and .navigation for the 
purpose of strengthening relations of 
amity and good understanding, is 
such a treaty as requires liberality 
of construction. State v. Tagami, 234 
P.. °102,.°195 Cal. 522: 


72. Todok v. Union State Bank of 
Harvard, Neb. 50 S.Ct. 363, 281 U.S. 
449, 74 L.Ed. 956; Todok v. Union 
State Bank of Harvard, Neb3.500 S.C; 
363, 281 U.S. 449, 74 L.Ed. 956 [rev 
223 N.W. 664, 118 Neb. 105]; Nielsen 
v. Johnson, 49 S.Ct. 223, 279 U.S. 47, 
73 L.Ed. 607 [rev sub nom. In re 
Anderson’s Hstate, 218 N.W. 140, 205 
Iowa 324]; Jordan v. K. Tashiro, 49 
S. Cts AT a2. 78s Ul. Soueliga ctw Wet NC sen 
fafl 256° RP. 5455/2021 Cal. 236 .530Aa mn. 
1279]; Tucker v. Alexandroff, 22 S.Ct. 
195, 188 U.S. 424, 46 L.Ed. 264; Geo- 
froy v. Riggs, 10 S.Ct. 295, 133. U.S. 
258, 33 L.Ed. 642; Clark v. Pigeon 
River Improvement Slide & Boom Co., 
52 F.(2d) 550; U. S., on Petition of 
Albro, ex rel. Cook v. Karnuth, 24 F. 
(2a) 649 [rev on other grounds 49 S. 
Cts 274, 279) U.S. 28), 0738 eas Graces 
State v. Tagami, 234 P. 102, 195 Cal. 
522; In re Anderson’s Estate, 147. N. 
W. 1098, 166 Iowa 617, 52 L.R.A.N.S. 
686 [aff sub nom. Peterson v. State 
of Iowa ex rel. State Treasurer, 38 S. 
Ct, >109,4245° U.S.) 170; 62. Lid. 2254); 
Olsson v. Savage, 240 P. 586, 119 Kan. 
603; Vietti v. George K. Mackie Fuel 
Cot, 19 Pe 88t 109 Kane7.9; 


73. Fischer v. Sklenar, 163 
861, 101 Neb. 553. 


74. Nielsen v. Johnson, 49 S.Ct. 
223, 279 U.S. 47, 73 L.Hd. 607 [rev sub 
nom. In re Anderson’s Estate, 218 N. 
W. 140, 205 Iowa 324]; Asakura v. 
City of Seattle, 44 S.Ct. 515, 634, 265 
U.S. 332, 68 L.Hd. 1041 [rev 210 P. 
30, 122 Wash. 81]; De Geofroy v. 
Riges, 10 S.Ck 295.0033) U.S... 208513 
L.Ed. 642; Hauenstein v. Lynham, 
100 U.S. 488, 25 L.Ed. 628; Shanks 
v. Dupont, 3 Pet. (U.S.) 242, 7 L.Ed. 
666; Scharpf v. Schmidt, 50 N.E. 182, 
172 Ill. 255; Adams v. Akerlund, 48 
N.E. 454, 168 Ill. 632; Olsson v. Sayv- 
age, 240 P. 586, 119 Kan. 603; Vietti 
v. George K. Mackie Fuel Co., 197 P. 
881, 109 Kan. 179; Matter of Lo- 
brasciano, 77 N.Y.S. 1040, 38 Misc. 
415, 3 MillsSurr. 196. 
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strue a treaty as granting rights in excess of those 
indicated by the plain terms of the treaty.’° 


[§ 20] 5. Construction by Parties and by Political 
Department of Government. The construction which 
has been placed upon the treaty by the parties them- 
selves is an important consideration,’® and may be 
resorted to where the meaning of the treaty is un- 
certain.77 While the interpretation of a treaty as 
to its political effects by the executive department of 
the government is binding on the courts,’* the con- 
struction of a treaty, which the courts are authorized 
to construe, by the executive branch of the govern- 
ment is not binding on the courts.7® The construc- 
tion placed upon a treaty and consistently adhered 
to by the executive or political department, which 
is charged with the supervision of foreign relations,*° 
or with the administration of the treaty,** is, how- 
ever, entitled to great weight, and the courts will 
ordinarily follow such construction.®” 


[§ 21] C. Time of Taking Effect; Retroactive 
Operation. As between the contracting parties a 
treaty takes effect, in the absence of any provision 
to the contrary, from the time it is signed,** and its 
subsequent ratification relates back to that date,** 
so as to render its provisions applicable to acts done 


75. Santomassimo v. New York, S. 
& W. R. Co, 105 A. 14, 92 N.J.Law 
Os) ~ 2? 
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repugnant either to their letter or 
obvious intent, and, as in this case, 
is sustained by such manifest con- 
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by the contracting parties between the dates of sign- 
ing and ratification.*° These rules are, of course, 
subject to the possibility of nonratification,** and 
until the exchange of ratifications*’ a treaty 1s In- 
choate and may never take effect.** Such rules are 
also subject to any stipulations in the treaty itself 
as to the time when it shall go into effect,®® or as 
to the manner in which it shall be ratified®® or as 
to the performance of any conditions precedent,°? 
and are subject also to any amendments made at 
the time the treaty is submitted for ratification with 
regard to when it shall become effective.°? So also, 
the rule thatthe treaty takes effect from the time it 
is signed in general applies only to the contracting 
parties. and its effect upon national rights.°* With 
regard to individual rights a different rule prevails 
and. the treaty is considered as taking effect only 
from the exchange of ratifications,®°* and does not 
relate back so as to affect private rights which have 
vested prior to that date;®> for, although a treaty 
is the supreme law of the land,°*® it does not become 
such until duly ratified as required by the constitu- 
tion,?? and it would be manifestly unjust to hold 
individuals chargeable with notice of, or bound by, 
its provisions until it has been finally concluded and 


(La.) 343 [error dism 9 How. 1 (U.S.) 
1s LiBds 244; ; 


92. U. S. v. American Sugar Re- 


[a] Thus a certificate of a munic- 
ipal officer of Italy as to what in his 
opinion is shown by the records of 
his town is not admissible under a 
treaty between the United States and 
Italy providing for the admission in 
evidence of “official documents of 
all kinds, whether originals, copies or 
translations duly authenticated,” in 
the absence of a showing that such 
certificate is made an official docu- 
ment by the law of Italy, for proof 
must be by duly exemplified copy of 
the “official documents.” Santomas- 
simo v. New York, S. & W. R. Co., 
105 A. 14, 92 N.J.Law 10. 


76. U.S. v. Payne, 8 F. 883, 2 Mc- 
Crary 289; Ex p. Garcia, 10 Porto 
Rico Fed. 516. See Oldfield v. Mar- 
riott, 10 How. (U.S.) 146, 13 L.Ed. 
364; Lattimer v. Poteet, 14 Pet. (U. 
S.) 4, 10 L.Ed. 328 (both apparently 
recognizing rule). 


77. Nielsen v. Johnson, 49 S.Ct. 
223, 279 U.S. 47, 73 L.Ed. 607 [rev 
sub nom. In re Anderson’s Estate, 218 
N.W. 140, 205 Iowa 324]. 


78. Ex p. Garcia, 10 Porto Rico 
Fed. 516; San Lorenzo Title & Im- 
provement Co. v. Caples, (Tex.Civ. 
App.) 48 S.W.(2d) 329. 


79. The Sophie Rickmers, 45 F. 
(2d) 413; Ex p. McCabe, 46 F. 363, 
12 L.R.A. 589; Castro v. De Uriarte, 
16 F. 93; Ex p. Garcia, 10 Porto Rico 
Fed. 516. 


80. Sullivan v. Kidd, 41 S.Ct. 158, 
254 U.S. 433, 65 L.Ed. 344; The Sophie 
Rickmers, 45 F.(2d) 413; Ex p. Gar- 
cia, 10 Porto Rico Fed. 516. 


81. Ex p. McCabe, 46 F. 363, 12 L. 
R.A. 589. 
8@. Castro v. De Uriarte, 16 F. 93, 


98; Matter of Lobrasciano, 77 N.Y.S, 
1040, 38 Mise. 415, 3 MillsSurr. 196. 
See In re Infelise’s Estate, 149 P. 365, 
a cate 18 (apparently recognizing 
rule). 


“Where its construction is not 


siderations of convenience and ex- 
pediency, it should be adopted with- 
out hesitation.” Castro v. De Uriarte, 
16 F. 93, 98. 


83. Montault v. U. S., 12 How. (U. 
S.) 47, 13 L.Ed. 887; Haver v. Yaker, 
9 Wally eGUss. de o2sek oy dastGG oes, Os 
S. v. D’Auterive, 10 How. (U.S.) 609, 
13 L.Ed. 560; Davis v. Concordia 
Parish Police Jury, 9 How. (U.S.) 
280, 13 L.Ed. 138; U. S. v. Reynes, 
9 How. (U.S.) 127, 13 L.Ed. 74; Hyl- 
ton v. Brown, 12 F.Cas.No. 6,982, 1 
Wash.C.C. 343; In re Metzger, 17 F. 


Cas.No. 9,511, N.Y.Leg.Obs. 83, 1 
Edm.Sel.Cas. 399; Bush v. U. S., 29 
Ct.Cl. 144; San Lorenzo Title & Im- 


provement Co. v. City Mortg. Co., 
(Tex.Civ.App.) 48 S.W.(2d) 310. 


84. <Haver v. Yaker, 9 Wall. (U.S.) 
32, 19 L.Ed. 571; U. S. v. D’Auterive, 
10 How. (U.S.) 609, 18 L.Ed. 560; 
Davis. v. Concordia Parish Police 
Jury, 9 How. (U.S.) 280, 18 L.Ed. 138; 
UniS>) “wasReynes; 29 How. CU.SS7 127; 
eee 74; Bush -v. U. S., 29 Ct.Cl. 


85. U. S. v. D’Auterive, 10 How. 
(U.S.) 609, 138 L.Ed. 560. 


Pees Butler Treaty-Making Power 


87. Negotiation and ratification in 
general see supra § 6. 


88. Armstrong v. Bidwell, 124 F, 
690; Ex p. Ortiz, 100 F. 955. 


89. Shepard vy. Northwestern L. 
Ins. Co., 40 F. 341; Bush v. U. S:, 29 
Ct.Cl. 144, 


[a] Provision for ratification.—If 
the treaty expressly provides that it 
shall be obligatory on the contracting 
parties as soon as ratified, it is not 
binding until ratified, and the ratifi- 
cation does not relate back to the 
ante ie signing. Bush v. U. S., 29 Ct. 


90. Shepard v. 


Northwestern fs 
Ins. Co., 40 F. 341. A 


91. Kenton v. Pontalba, 1 Rob.!|C.A. 265 


fining Co., 26 S.Ct. 717, 202 U.S. 563, 
50 L.Ed. 1149 [rev 136 F. 508]. 


_ [a] Treaty with Cuba by its orig- 
inal terms was to go into effect ten 
days after the exchange of ratifica- 
tions, but by virtue of the senate 
amendment providing for its approv- 
al by congress, which approval was 
not given until after the exchange of 
ratifications, it did not go into effect 
until Dec. 27, 19038, the date pro- 
claimed by the president of the 
United States and the president of 
Cuba for the commencement of its 
operation. Franklin Sugar Refining 
Co. Ve W'S 268: Ck. 720202" Ue S.a580. 
50 L.Ed. 1153; U. S. v. American 
Sugar Refining Co., 26 S.Ct. 717, 202 
U.S. 563, 50 L.Ed. 1149 [rev 136 F. 
508]; U. S. v. M. J. Dalton Co., 151 
a te: M. J. Dalton Co. v. U. S., 151 


93. Haver v. Yaker, 9 Wall. (U.S.) 
32, 19 L.Ed. 571; U. S. v. Arredondo, 
6° Pet... (US: 691, 8 Lad 547 = es: 
v. Grand Rapids, ete., R. Co., 165 F. 
297, 91 C.C.A, 265; Bush v. U. S., 29 
CRE cide. 


94 Haver v. Yaker, 9 Wall. (U.S.) 
32, 19 L.Ed. 571 [aff 4 Mete. (Ky.) 33, 
81 Am.D. 530]; U.S. v. Grand Rapids, 
etc., R. Co., 165 F. 297,91 C.C.A. 265; 
Armstrong v. Bidwell, 124 F. 690; Ex 
p. Ortiz, 100 F. 955; Beam v. U. S., 43 
CuCl. 6h: 


_, [a] Date of treaty is the time of 
its ratification as regards individual 
rights. U.S. v. Sibbald, 10 Pet. (U. 
S.) 3138, 9 L.Ed. 487; U. S. v. Arre- 
dondo, 6 Pet. (U.S.) 691, 8 L.Ed. 547. 


95. Haver v. Yaker, 9 Wall. Ss. 
32,219 LB... 671. oe 


As to descents cast prior to treaty 
see Aliens § 380. 

96. See supra § 3. 

97. Haver v. Yaker, 9 Wall. (U. 
S.) 32, 19 L.Hd. 571; Cohan Geena 
Rapids, etc., R. Co., 165 F. 297, 91 C. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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proclaimed.®® So a treaty does not operate to divest 
property rights which had vested prior to the nego- 
tiation and conclusion of the treaty,®® nor in the 
absence of a provision to the contrary, does a treaty 
which confers rights on individuals confer such 
rights in respect of matters which occurred prior to 
negotiation and conclusion;! but treaties of extra- 
dition may operate retroactively so as to apply to 
crimes previously committed.? 


[§ 22] D. Self-Executing Provisions.2 In the 
United States it sometimes becomes important for 
the courts to determine whether a provision of a 
treaty is self-executing or requires legislation by con- 
gress in order that it may have operative effect,* 
‘since the determination as to whether a treaty pro- 
vision constitutes a rule of decision and is the equiva- 
lent of a legislative act depends on whether or not 
such provision is self-executing.> Thus, where sub- 
sequent legislation is not necessary in order to ren- 
der a treaty effective, such treaty, in so far as its 
: provisions prescribe a rule by which private rights 

may be determined, is part of the supreme law of 

the land, is the equivalent or in the nature of a legis- 

lative act, is equivalent to an act of congress,* and 
: will be enforced by the courts the same as a federal 
_ ‘legislative act.7 In this connection it has been as- 
E serted that the courts will, as to a self-executing pro- 
3 vision in a treaty, enforce it whenever the occasion 
7 and conditions arise which attach the self-executing 
¥ provision to existing facts,® and that, while the right 
: is necessarily one defined in the treaty itself, the 
conditions under which the treaty becomes opera- 


ea 


[§ 23] A. In United States1°—1. Other Treaties. 
4 A treaty between two nations will supersede or im- 
pliedly repeal a former treaty between them where 
it covers the whole subject matter of the former 
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tive may be fixed by subsequent legislative changes.® 
Where, however, a treaty is incomplete within itself 
and requires subsequent legislation to render it ef- 
fective, manifestly it does not become: operative,° 
and cannot be enforced by the courts,!! until such 
necessary legislation has been enacted. So, where 
the terms of a stipulation in a treaty import a con- 
tract, or when either of the parties engages to per- 
form a particular act, the treaty addresses itself to 
the political and not the judicial department of the 
government,'? and congress must by legislation ex- 
ecute the contract before a rule of decision for the 
court exists.1* So, also, where an appropriation of 
money is-necessary to carry the treaty into effect, 
until congress makes such an appropriation the treaty 
is incomplete, for under the constitution money ecan- 
not be appropriated by the treaty-making power.!4 
There is, however, authority for the view that a 
promissory or executory provision of a treaty may 
be rendered effective by implied approval or recogni- 
tion of such provision by act of congress and that 
legislation specifically approving or rendering opera- 
tive such provisions is not absolutely necessary.1® 
While the view has been taken that the mere use 
of words of futurity in a treaty does not necessarily 
indicate an executory, as distinguished from a self- 
executing, contract or provision,'® the fact that words 
of futurity are used has been considered in con- 
nection with other words or phrases in determin- 
ing that a particular treaty is not self-executing.!7 
In general a treaty which confers some right of 
American citizenship upon the citizens of another 
country may be deemed self-executing.18 


VIII. RELATION TO, AND CONFLICT WITH, OTHER TREATIES AND LAWS 


treaty;?° and the treaty must prevail in so far 
as any of its provisions are inconsistent with the 
provisions of a former treaty,” but the prior treaty 
will continue in force as to provisions not ineorpo- 


98. Haver v. Yaker, 9 Wall. (U.S.) 
Saeko} a. Bids rt 


99. Prevost v. Greneaux, 19 How. 
(U.S.) 1, 15 L.Ed. 572. 


1. Prevost v. Greneaux, supra; De 
Biasi v. Normandy Water Co., 228 F. 
234; McGovern v. Philadelphia, etc., 
R. Co. 209 F. 975 [rev on_ other 
grounds 35 S.Ct. 127, 235 U.S. 389, 
59 L.Ed. 283]; Welander v. Hoyt, 
176 N.W. 954, 188 Iowa 972. See 
Haver v. Yaker, 9 Wall. (U.S.) 32, 19 


L.Ed. 571 (apparently recognizing 
rule). 
[a] Amendment to a treaty is not 


retroactive so as to sustain any right 
of action which might be protected 
by such amendment. De Biasi v. 
Normandy Water Co., 228 F. 234. 

2. See Extradition § 57. 


3. Necessity for act of congress 
giving effect to extradition treaty see 
Hxtradition § 55. 


Treaty affecting term of patent see 
Patents § 298 note 86 [d]. 


4 See cases passim this section. 


5. Foster v. Neilson, 2 Pet. (U.S.) 
253, 7 L.Ed. 415. And see cases infra 
this section. 

G See supra § 3. 

7, See infra § 36. 


8. See infra § 36 text and note 
51 [a]. 


9. American Express Co. v. U. S., 
4 Cust.App. 146, 155. 


10. Cameron Septic Tank Co. v. 
Knoxville, 33 S.Ct. 209, 227 U.S. 39, 
57 L.Ed. 407; Ex parte Dove, 49 F. 
(2d) 816; Turner v. American Baptist 
Missionary Union, 24 F.Cas.No. 
14,251, 5 McLean 344; Caveats for 
Patents for Inventions, 19 Op.Atty.- 
Gen. 273; In re Minook, 2 Alaska 200; 
In re Stoffregen, 56 App.D.C. 23, 6 F. 
(2d) 948 [cert den 46 S.Ct. 26, 269 U.S. 
569, 70 L.Ed. 417]. ; 


11. See infra § 36. 


12. Foster v. Neilson, 2 Pet. (U.S.) 
253, 7 L.Ed. 415; Robertson v. Gen- 
eral Electric Co., 32 F.(2d) 495 [rev 
25 F.(2d) 146, and cert den 50 S.Ct. 
28, 280 U.S. 571, 74 L.Ed. 624]; Tay- 
lor v. Morton, 23 F.Cas.No. 13,799, 
2 Curt. 454 [aff 2 Black. 481, 17 L.Ed. 
277]; Humphrey v. U. S., Dev.Ct.Cl. 
§§ 141, 704; In re Metzger, 1 Barb. 
(N.Y.) 248, 1 Edm.Sel.Cas. 422, 1 Park. 
Cr=-108: 


13. See infra § 36. 

14. Turner v. American Baptist 
Missionary Union, 24 F.Cas.No. 
14,251, 5 McLean 344; 13 Op.Atty.- 
Gen. 354. 

15. In re Minook, 2 Alaska 200. 


16. U.S. v. Percheman, 7 Pet. (U. 
S.) 51, 8 L.Ed. 604; General Electric 
Co. v. Robertson, 21 F.(2d) 214 [rev 
on other grounds 32 F.(2d) 495 (cert 


den 50 S.Ct. 28, 280 U.S. 571, 74 L.Ed. 
624]. See United States v. Wiggins, 
14 Pet. (U.S.) 334, 10 L.Ed. 481 (ap- 
parently recognizing rule). 


17. Robertson y. General Electric 
Co., 82 F.(2d) 495 [rev 25 F.(2d) 146, 
and cert den 50 S.Ct. 28, 280 U.S. 571, 
74 L.Ed. 624]. ; 


18. United Shoe Mach. Co. v. 
Duplessis Shoe Mach. Co., 148 F. 31 
[aff 155 F. 842, 84 C.C.A. 76]. © 


19. Power of states to make agree- 
ments, compacts, and treaties in gen- 
eral see supra §§ 13-15. 


States’ surrender of treaty-making 
power see supra § 4 


20. La Republique Francaise v. 
Schultz, 57 F. 37. 


[a] Particular treaty.—The treaty 
of April 16, 1869, between the United 
States and France was impliedly re- 
pealed by the industrial proper- 
ty treaty of 1888, which covered the 
whole subject matter of the férmer 
treaty. La Republique Francaise v. 
Schultz, 57 F. 37. 


21. Junkers v. Chemical Founda- 
tion, 287 F. 597; San Lorenzo Title 
& Improvement Co. v. Caples, (Tex. 
Civ.App.) 48 S.W.(2d) 329. 


{a] Particular treaties. _ The 
treaty of peace with Germany signed 
August 25, 1921, must prevail over 
the treaty with Prussia of 1799 in so 


842 [63 C.J.] 


rated in the later treaty, in the absence of express 


words to the contrary.” 


[§ 24] 2. Acts of Congress—a. In General. While 
there is no express provision in the constitution as 
to the effect of conflicts between treaties and acts 
of congress,2* by the constitutional provision that 
the constitution, laws of the United States, and trea- 
ties shall be the supreme law of the land,?* treaties 
and laws of the United States,?° that is, treaties and 
acts of congress,2° are placed on the same footing 
and are of like obligation,?7 so that neither having 
any inherent superiority over the other, either may 
supersede the other, and in case of conflict the one 
which is later in date will control,?® provided in the 
case of a treaty subsequent in time it is self-execut- 


ing.2° 


[§ 25] b. Subsequent Act. In view of the fact 


far as any of its provisions are in- 
consistent with the earlier treaty. 
Junkers y. Chemical Foundation, 287 
1 OG 


22. Ross v. McIntyre, 11 S.Ct. 897, 
140 U.S. 458, 35 L.Ed. 581 [aff 44 F. 
185]; State v. Reardon, 245 P. 158, 
120 Kan. 614, 47 A.L.R. 452. 


[a] Prior provisions not abrogat- 
ed.—(1) A treaty concerning the 
reciprocal privilege of inheritance 
made between the United States and 
a German state which was _ not af- 
fected by war (see supra § 38 text 
and note 75) was not abrogated by 
the omission of its revival in, accord- 
ance with the procedure outlined in 
the Treaty of Versailles and adopted 
in the treaty between the United 
States and Germany signed August 
25, 1921, proclaimed November 14, 
1921. State v. Reardon, 245 P. 158, 
120 Kan. 614, 47 A.L.R. 452. (2) The 
Root-Bryce Treaty of 1909 between 
the United States and Great Britain 
did not abrogate the article of the 
Webster-Ashburton Treaty of Aug. 
22, 1842, establishing the boundary 
between the United States and Can- 
ada, which provided that water com- 
munications and usual  portages 
should be free and open. Clark v. 
Pigeon River Improvement Slide & 
Boom Co., 52 F.(2d) 550. 


23. Boudinot v. U. S., 11 Wall. 
(U.S.) 616, 20 L.Ed. 227; Taylor v. 
Morton, 23 E.Cas.No. 13,799, 2 Curt. 
454 [aff 2 Black 481, 17 L.Ed. 277]. 


24 See supra § 3. 


25. Asakura v. City of Seattle, 44 
ae 515, 634, 265 U.S. 332, 68 L.Ed. 


26. hibasiny. (Uv S.,) 24:-S:Cts 727; 
194 U.S. 315, 48 L.Ed. 994; De Lima 
Vv. Bidwell, 21 S.Ct. 748, 182 U.S. 4, 
45 L.Ed. 1041; Chae Chan Ping v. U. 
S09 s.0t. 6208, 130 U.S. 581, 82 Ld: 
1068; Whitney v. Robertson, 8 S.Ct. 
#56, 124 U.S. 190, 31 L.Wd. 386; Gen- 
eral Hlectric Co. v. Robertson, 21 F. 
(2d) 214; U. S. v. Siem, 299 F. 582; 
Ex parte Larrucea, 249 F. 981; United 
Shoe Mach. Co. v. Duplessis Shoe 
Mach. Co., 155 F. 842, 84 C.C\A. 76 
[aff 148 F. 31]; In re Ah Lung, 18 F. 
28, 9 Sawy. 306; Bartram v. Robert- 
son, 15 F. 212, 21 Blatchf. 211 [aff 7 
Piet witb) wee U.S. 116, sO wa: 
eee eLOttowve State, 17 oN IWie 827, 
41 N.D. 614, 4 A.L.R. 1872; Munich v. 
Valdes, 4 Porto Rico Fed. 98; Wood 
v. Valdés, 3 Porto Rico Fed. 508; 
Muratti v. Foote, 25 Porto Rico 527. 
See Hamilton v. Hrie R. Co., 114 N. 
E. 399, 219 N.Y. 348, Ann.Cas.1918A 


es, 
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that by the federal constitution treaties and acts of 
congress are placed upon the same footing,*® an act 
of congress cannot be declared unconstitutional or 
void merely because it is in conflict with,** or vio- 
lates,?? the provisions of a prior treaty. On the 
contrary, the power of congress to enact laws for 
subsequent observance is not restricted by prior trea- 
ties with foreign nations,*? and it may by statute 
abrogate, repeal, supersede, or render ineffectual, 
modify,?® or suspend®® the provisions of a prtor 
treaty, even though the subsequent act may be re- 
garded as a violation of the treaty.?? ; 
abrogate a-treaty by a formal act or resolution direct- 
ly abrogating the treaty,°® or by legislation which 
by necessary implication results in abrogation,®® that 
is, by the enactment of legislation which is in con- 


34 
1, 


Congress may 


flict with the provisions of the treaty,*° and in all 


928 [error dism 39 S.Ct. 95, 248 U.S. 
369, 68 L.Ed. 307] (apparently recog- 
nizing rule). Compare U. S. v. Howe, 
231 F. 546; Hansen yv. Corson Const. 
Corporation, 253 N.Y.S. 96, 233 App. 
Div. 326 (both cases involving the 
effect of treaties and statutes on the 
admission of aliens or the regulation 
of citizenship). 


27. Trott v. State, 171 N.W. 827, 
41 N.D. 614, 4 A.L.R. 1372. 


28. Ribas v. U. S., 24 S.Ct. 727, 194 
U.S. 315, 48 L.Hd. 994; Chae Chan 
Ping v. U.<S., 9° S:Ct= 623, 130° U-S. 
581, 32 L.Ed. 1068; Whitney v. Rob- 
ertson, 8 S.Ct. 456, 124 U.S. 190, 31 
L.Ed. 386; Boudinot vy. U. S., 11 Wall. 
(U.S.) 616,220 L.Hid. 227; “U.S. con 
Petition of Albro, ex rel. Cook v. 
Karnuth, 24 F.(2d) 649 [rev on other 
grounds 49 §.Ct. 274, 279 U.S. 231, 
73 L.Ed. 677]; Ex parte Larrucea, 
249 BF. 981; U.S. v. Bell, 248 F. 992; 
Bartram v. Robertson, 15 F. 212, 21 
Blatehf. 211 [aff 7 S.Ct. 1115, 122 U. 
S. 116, 30 L.Ed. 1118]; Munich v. 
Valdes, 4 PortoRicoFed. 98. 


29. See infra § 26. 


380. See supra § 24, 
Sl. ulhorners vases e os Ot. bee: 
143.°U:S. 7570, o386e Lhd. 2665) Chae 


Chan Ping v. U: S.,79 S.Ct. 623, 130 
U. S. 581, 32 L.Ed. 1068; Whitney v. 
Robertson, 8 S.Ct. 456, 124 U.S. 190, 
31 L.Ed. 386; U. S. v. Tobacco Wac- 
tory, 28 F.Cas.No. 16,528, 1 Dill. 264 
[aff 11 Wall. 616, 20 L.Ed. 227]. See 
U. S. v. Cook, 6 PortoRicoFed. 652. 


325 Monge Wwe. Lingiy iW. So 13s: 
Ct. 1016, 149 U.S. 698, 37 L.Ed. 905; 
Plornernav.7 U.S, 12:38 :Ct.c 622 843.0. 
S. 570, 36 L.Ed. 266; Botiller v. Do- 
minguez, 9 S.Ct. 525, 130 U.S. 238, 
32 L.Ed. 926; Whitney v. Robertson, 
$7 SiGt. 4456. 224. U-S.5,190),. 8h Siedhid, 
386; U. §S. v. Tobacco Factory, 28 
H.Cas.No. 16,528, 1 Dill. 264 [aff 11 
Wall. 616, 20 L.Ed. 227]. 


33. The Tokai Maru, 190 FE. 450, 
111 C.C.A: 282 [cert den sub nom. 
Choemon Ki Kuchi vy. United States, 
ager 836, 225 U.S. 708, 56 L.Ed. 


$4. UsvS. wil Lee vYen* Tai, 2253S Ct, 
629, 185 U.S. 2138, 46 L.Ed. 878; Thom- 
as vy. Gay, 18 S.Ct. 340, 169 U.S. 264, 
42 L.Ed. 740; Ward v. Race Horse, 
16 S.Ct. 1076, 163 U.S. 504, 41 L.Ed. 
244; Chae Chan Ping v. U. S, 9 S. 
Ct. 623, 1380 U.S. 581, 32 L.Ed. 1068; 
Whitney v. Robertson, 8 S.Ct. .456, 
124 U.S. 190, 31 L.Hd. 386; Bdye v. 
Robertson, 5 8.Ct. 247, 112 U.S. 580, 
28 L.Ed. 798; Boudinot vy. U. S., 11 


cases of conflict between a treaty and a subsequent 


Wall. (U.S.) 616, 20 L.Ed. 227 [aff 28 
F.Cas.No. 16,528, 1 Dill. 264]; U.S. 
on Petition of Albro ex rel. Cook v. 
Karnuth, 24 F.(2d) 649 [rev on other 
grounds 49 S.Ct. 274, 279 U.S. 231, 
73 L.Ed. 677]; Ex parte Pettine, 259 
F. 733; Ex parte Blazekovic, 248 F. 
327; U.S. v. Billings, 190 F. 359 [aff 
sub nom. Rainey v. «Sy cok eet. 
429, 232 U.S. 310, 50 L.Ed. 617]; In re 
Ah Lung, 18 F. 28, 9 Sawy. 306; Ropes 
v. Clinch, 20° E.Cas.No. | 12,041; 8 
Blatchf. 304; Taylor v. Morton, 23 
F.Cas.No. 13,799, 2 Curt. 454 [aff 2 
Black 481, 17 L.Ed. 277]; ‘Tuttle v. 
Moore, 3 IndianT. 712, 64 S.W. 585; 
Ex p. Garcia, 10 PortoRicoFed. 516; 
U. S. v. Cook, 6 PortoRicoFed. 652. 
See U. S. v. Siem, 299 F. 582 (appar- 
ently recognizing rule). 


[a] Particular treaty and statute. 
—Congress through the act of Oct. 
16, 1918, having clearly declared 
against all alien anarchists, it can- 
not be successfully contended by Ital- 
ians about to be deported, so-called 
“Philosophical” anarchists, who do 
not advocate the use of force and 
violence, that the deportation of such 
anarchists would be in violation of 
the treaty between the United States 
and Italy, placing Italians on a lev- 
el with native-born citizens, who, un- 
der the right of freedom of speech, 
may teach anarchistical theories with 
immunity. Ex parte Pettine, 259 F. 


733. 


Treaty with Indians superseded by 
act of congress see Indians § 39. 


35 Chae Chan Ping v. U. S., 9 S. 
Ct. 623, 130 U.S. 581, 32 L.Ed. 1068; 
Edye v. Robertson, 5 S.Ct. 247, 112 
U.S. 580, 28 L.Ed. 798. 


86. U. S. v. Bell, 248 F. 992; 
parte Blazekovic, 248 F. 327. 


[a] Particular treaty and statute. 
—Treaties with foreign nations were 
repealed or suspended in so far as 
they were in conflict with express 
provisions of the Conscription or Se- 
lective Draft Act. Ex parte Larruc- 
ea, 250. BF. 981;-U. S. -v. Bell) 248en: 
992. See Ex parte Hutfils, 245 F, 
798 (apparently recognizing rule). 


37. Chae Chan Ping v. U. S:, 9 S. 
Ct. 623, 130 U.S. 581, 32 L.Ed. 1068, 


38. See supra § il. 


39. M. H. Pulaski Co. vy. United 
States, 6 Cust.App. 291 [rev on other 
grounds 37 S.Ct. 346, 243 U.S. 97, 61 
L.Ed. 617]. 


40. Boudinot v. U. S., 11 Wall. (U. 
S.) 616, 20 L.Ed. 227; Ropes v. Clinch, 
20 F.Cas.No. 12,041, 8 Blatchf. 304. 


Ex 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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act of congress the latter will control,*1 and it is 
the duty of the courts to give effect to such subse- 
-quent act,*? provided the act is otherwise constitu- 
Statutes which expressly provide against 
the impairment of treaty rights will, of course, be 


tional.#8 


given effect.4# 


Rules of construction. Annulment of provisions of. 
a treaty by a subsequent legislation of congress is 
a question of intent.*® It will not be presumed that 
congress intended to violate*® or abrogate*? the pro- 
visions of a treaty; repeals or annulments*®’ or mod- 
ifications*® by implication are not favored, and the 


intention to violate or annul the 


clearly shown by the language of the statute.°° A, 
subsequent statute of congress should be so construed, 
if reasonably possible, as to avoid conflict between 


41. Sanchez v. U. S., 30 S.Ct. 361, 
216 U.S. 167, 54 L.Ed. 432 [aff 42 Ct. 
Cl. 458]; Ward v. Race Horse, 16 S. 
Ct. 1076, 163 U.S. 504, 41 L.Ed. 244; 
Lem Moon Sing v. U. S., 15 S.Ct. 967, 
158 U.S. 538, 39 L.Ed. 1082; Fong Yue 
Pines Vanes; tbo. oot LOL ILLS US; 
698, 37 L.Ed. 905; Horner v. U. S., 
2S. Ct. 522, 48 °U.Ss 570, 86o-u. bd: 
266; Chae Chan Ping v. U. S., 9 S.Ct. 
623, 130 U.S. 581, 32 L.Ed. 1068; Bo- 
tiller v. Dominguez, 9 S.Ct. 525, 130 
U.S. 2388, 32 L.Ed. 926; Whitney v. 
Robertson, 8 S.Ct. 456, 124 U.S. 190, 
31 L.Ed. 386; Edye v. Robertson, 5 
S:Ct. 247, 112 U.S. 580, 28 wd. -798; 
Boudinot v. U. S., 11 Wall. (U.S.) 616, 
20 L.Ed. 227; The Sophie Rickmers, 
45 F.(2d) 413; In re Pezzi, 29 F.(2d) 
999; U. S. on Petition of Albro ex 
rel. Cook v. Karnuth, 24 F.(2d) 649 
[rev on other grounds 49 S.Ct. 274, 
279 U.S. 231, 73 L.Ed. 677]; Ex parte 
Wong Gar Wah, 18 F.(2d) 250 [cert 
den 48 S.Ct. 21, 275 U.S. 529,172 LL. 


Bd. 409]; Jen Jo Wan v. Nagle, 9 F. 
(2d) 309; Ex parte Larrucea, 249 F. 
981; -U.. S. v..Bell; 248. F..992;. U.S. 


v. Eighteen Packages of Dental In- 
struments, 230 F. 564, 144 C.C.A. 618 
[appeal dism 387 S.Ct. 212, 242. U.S. 
617, 61 L.Ed: 530];.-U. S. v. Billings, 
190 F. 359 faff sub nom. Rainey vy. 
DS: 34. S.Ct... 429,232 “US. 310;-50 
L.Ed. 617]; Wadsworth v. Boysen, 
148 EF. 771, 78 C.C.A. 437; North Ger- 
man Lloyd Steamship Co. v. Hedden, 
43 F. 17: Bartram v. Robertson, 15 F. 
212) 21 Blatehf. 249 [aft 7 1S: Ct. 1115, 
122 U.S. 116, 30 L.Ed. 1118]; Thing- 
Walla einen ves Ua se, 24, Ct. Cl 5255, 5 
L.R.A. 135; Dukes v. McKenna, 69 
S.W. 832, 4 Ind.T. 156; Minnesota 
Canal, ete., Co. v. Pratt, 112 N.W. 395, 
101 Minn. 197, 11 L.R’A.N.S. 105; 
Munich v. Valdes, 4 PortoRicoFed. 98; 
Wood v. Valdés, 3 PortoRicoFed. 503. 


[a] Particular treaties—(1) A 
resident subject of Spain of registra- 
tion age, who had declared his in- 
tention to become a citizen, was sub- 
ject to the selective service law, al- 
though by the treaty of April 20, 19038, 
he was expressly exempted from com- 
pulsory military service in the Unit- 
ed States. Ex parte Larrucea, 249 F. 
981. (2) A treaty with a foreign 
country cannot be invoked by an in- 
dividual to defeat liability for a ton- 
nage tax imposed by a subsequent act 
of congress. U. S. v. Billings, 190 F. 
359 [mod on other grounds sub nom. 
Rainey v. U. S., 34 S.Ct. 429, 232 U. 
S. 310, 58 L.Ed. 617]. 


42. Ex parte Gin Kato, 270 F. 343; 
Ex parte Pettine, 259 F. 733; Ex 
parte Larrucea, 249 F. 981; U. S. v. 
Bell, 248 F. 992; The Ester, 190 F. 
216; Wood v. Valdés, 3 PortoRicoFed. 
503. See Barker v. Harvey, 21 S.Ct. 
690, 181 U.S. 481, 45 L.Ed. 963; Ains- 
worth v. Munoskong Hunting & Fish- 
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such act and a prior treaty,®! and to avoid the con- 
clusion that the statute modifies or annuls a treaty,®” 
the rule being so to construe the treaty and statute, 
if possible, that both may stand together and each 
be given effect,>* and if it is apparent that there 


was no purpose on the part of congress to violate 


treaty must be 


ing Club, 123 N.W. 802, 159 Mich. 61 
SiS cases apparently recognizing 
rule). 


43. Ropes v. Clinch, 20 F.Cas.No. 
12,041, 8 Blatchf. 304. 


44. The Sophie Rickmers, 45 F. 
(2d) 413. See Kelly v. Hedden, 8 S. 
Ct. 459, 124 U.S. 196, 31 L.Ed. 389. - 


anne Ex parte Lum Pay, 23 F.(2d) 


46. U.S. v. Gue Lim, 20 S.Ct. 415, 
176 U.S. 459, 44 L.Ed. 544; Chew 
PRONE iV. 39s 0. Ot, p20 Opel de GUS, 
536, 28 L.Ed. 770; In re Chin A On, 
18 F. 506, 9 Sawy. 343; In re Ah Lung, 
18 F. 28, 9 Sawy. 366. 


47. In re Ah Lung, supra. 


48. Chew Heong v. U. S., 5 S.Ct. 
255, 112 U.S. 536, 28 L.Ed. 770; Ex 
parte Lum Poy, 23 F.(2d) 690; Hen- 
nebique Constr. Co. v. Myers, 172 F. 
869, 97 C.C-A. 289. 


As to implied repeal of statutes in 
general see Statutes §§ 508-551. 


49. Ainsworth v. Munoskong Hunt- 
ing & Fishing Club, 123 N.W. 802, 159 
Mich. 61. 


[a] Particular treaty and statute. 
—The act of congress of March 5, 
1896 (29 U. S. St. at L. 54 c¢ 49) en- 
titled, “An act relating to the an- 
chorage and movements of vessels in 
St. Mary’s river,’ providing for gov- 
erning the movements and anchorage 
of vessels and rafts in St. Mary’s riv- 
er, from Point Iroquois on Lake Su- 
perior to Point Detour on Lake Hur- 
on, did not take all the waters on 
the American side of the boundary 
line out of the provisions of the 
treaty with Great Britain by which 
it was found to be a part of Lake 
Huron, nor change the character of 
the water from a lake into a river, 
the term “St. Mary’s river’ being 
used for convenience in designating 
the waters between the two points 
mentioned for the purposes of naviga- 
tion. Ainsworth v. Munoskong Hunt- 
ing & Fishing Club, 123 N.W. 802, 159 
Mich. 61. 


50. Cheung Sum Shee v. Nagle, 45 
S.Ct. 539, 268 U.S. 336, 69.L.Hd._985; 
Lem Moon Sing v. U. S., 15 S.Ct. 967, 
158 U.S. 538, 39 L.Ed. 1082; Ex parte 
Lum Poy, 23 F.(2d) 690; In re Chin 
A On, 18 F. 506, 9 Sawy. 348; In re 
Ah Lung, 18 F. 28, 9 Sawy. 306. 


[a] Before courts will impute to 
congress intention to violate an im- 
portant article of a treaty with a for- 
eign power, that intention must be 
clearly and unequivocally manifest- 
ed and the language of the statute 
must admit of no other reasonable 
construction. In re Chin A On, 18 F. 
506, 9 Sawy. 343. 


or put an end to a treaty, the treaty will be given 
operative effect.54 
construed according to its manifest intent,®> and 
if the conflict is clear and the statute is the later 
in date it will control and must be recognized by the 
courts regardless of political consequences.*® 


[§ 26] c. Prior Act. Since a treaty and an act of 
congress are of equal dignity,°’ it follows that an 
act of congress may be repealed or superseded by a 
later treaty;°® therefore, where the provision of an 


The statute must, however, be 


51. Karnuth v. U. S., ex rel. Albro, 
for Cook, 49 S.Ct. 274, 279 U.S. 231, 
8p La. 67.7. 


52. Lem Moon Sing v. U. S., 15 S. 
Ct. 967, 158 U.S. 538, 39 L.Ed. 1082. 


53. U.S. v. Gue Lim, 20 S.Ct. 415, 
176 U.S. 459, 44 L.Ed. 544; Chew 
FLCON V5 Us Sage Da. Ol 2D lela Uses 
536, 28 L.Ed. 770; Powers v. Comly, 
25 L.Ed. 805, 101 U.S. 789; Wads- 
worth v. Boysen, 148 F. 771, 78 C.C. 
A. 437; In re Chin A On, 18 F. 506, 
9 Sawy. 343; Ainsworth v. Munoskung 
Hunting, ete., Club, 123 N.W. 802, 159 
Mich. 61. See U. S. v. Highteen Pack- 
ages of Dental Instruments, 230 F. 
564, 144 C.C.A. 618 [appeal dism 37 
S.Ct. 212, 242° U.S. 617, 61 L.Ed. 530] 
(apparently recognizing rule); Fer- 
nandez v. Perez, 6 PortoRicoFed. 665. 


[a] Conflict not shown.—(1) The 
quota act of May 26, 1924 (43 U.S. 
St. at L. 153 c 190; USCA tit 8 § 201 
et seq) was held not to conflict with 
the treaty of 1871 between the Unit- 
ed States and Italy. In re Pezzi, 29 
F.(2d) 999. (2) There is no conflict 
between the treaty with Japan of 
March 21, 1895 and the Immigration 
Act of. February 5, 1917. Ex parte 
Gin Kato, 270 F. 343. (3) That the 
Conscription, or Selective Draft, Act 
of May 18, 1917, which provided for 
exemption of nondeclarant aliens, re- 
quired them to present their claims 
for exemption to exemption boards 
pursuant to the act, did not deprive 
such aliens of treaty rights securing 
them against liability for military 


FS Nan Ex parte Blazekovic, 248 F. 
327. 
54. American Express Co. v. U.S., 


4 Cust.App. 146. 


55. Ins-re Ah Lungej218 by 28h oe 
Sawy. 306. See Grogan v. Hiram 
Walker & Sons, 42 S.Ct. 423, 259 U.S. 
80, 66 L.Ed. 836, 22 A.L.R. 1116 [rev 
275 FE. 373] (treaty provisions super- 
seded By the Highteenth Amendment 
to the federal constitution and the 
National Prohibition Act). 


) 

56. Fong Yue Ting v. U. S., 13 S. 
Ct. 1016, 149 U.S. 698, 37 L.Ed. 905; 
Botiller v. Dominguez, 9 S.Ct. 525, 130 
U.S. 238, 32 L.Ed. 926; Whitney v. 
Robertson, 8 S.Ct. 456, 124 U.S. 190, 
31 L.Ed. 386; In re Ah Lung, 18 F. 
28, 9 Sawy. 306; Ropes v. Clinch, 1 
F.Cas.No. 12,041, 8 Blatchf. 304. 

57. See supra § 24. 

58.220) 26-2 V mlueem Veni Lal gamiseGrte 
629, 185 U.S. 213, 46 L.Ed. 878; The 
Cherokee Tobacco, 11 Wall. (U.S.) 
616, 20 L.Ed. 227; Bartram v. Rob- 
ertson, 15 F. 212, 21 Blatchf. 211 [aff 
7 - §.Ct. 1115, 122- U.S... 116, 30 L.Wd. 
1118]; Dukes v. McKenna, 69 S.W. 
832, 4 Ind.T. 156; Ram Singh v. In- 
sular Collector of Customs, 38 Phil- 
ippine 867. 
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act of congress and a subsequent treaty are con- 
flicting, the latter will control,°® provided the treaty 
is self-executing;°° but repeals by implication are 

not favored,®! and the statute and treaty should, if 
possible, be so construed that both may stand ’to- 
gether and each be given effect,®? and an act of con- 
gress should not be “held to be ‘repealed unless there 
is such an incompatability that the act cannot be en- 
forced without antagonizing the treaty.°* 


Convention may modify temporarily prior legisla- 
tion of congress even though such convention may not 
be a treaty within the meaning of the constitution.** 


[§ 27] 3. State Laws—a. In General. The provi- 
sion of the federal constitution that this constitution 
and the laws and treaties of the United States shall 
be the supreme law of the land,®*® and binding upon 
the judges in every state, anything in the constitu- 
tion or laws of any state to the contrary notwith- 
standing,®* makes treaties superior to both the con- 
stitutions and laws of the several states,°’ and the 
common law of a state, in so far as it is in conflict 
with the provisions of a treaty, is suspended during 
the continuance of the treaty.°* Valid treaties are 
as binding within the territorial limits of the states 
as throughout the dominion of the United States.°® 
A treaty must be regarded as a part of the law of 
a state7® as much as are the state’s own local laws 
and constitution,"! and is effective and binding on 


59. Ribas v. U..S., 24. S.Ct. 727, 
194 U.S. 315, 48 L.Ed. 994; General 
Electric Co. v. Robertson, 21 F.(2d) 
214. See Fernandez v. Perez, 6 Porto 
RicoFed. 665 (treaty with Spain of 
1899 given effect). And see cases 
supra note 58. 


kich Terui, 
A.L.R. 630; 
alive 


72. Vietti v. 
Fuel Co., supra. 
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200 P. 954, 187 Cal. 20, 17 
. Vietti v. ‘K. 
Mackie Fuel Co., 197 P. 881, 109 Kan. 


George K. Mackie 


So a treaty may override 
the power of the state even in respect of the great 
body of private relations which usually fall within 


the state legislature.*? 


the control of the state;7* and the treaty-making 
power is superior to the reserved powers of the 
state,“* including the police power,"? provided the 
subject matter of the treaty is not arbitrary and 
disconnected and remote from international inter- 
course.** <A state has no power ag interfere with, 
or limit the operation of, a treaty."7 


[§ 28] b. State Constitution. By virtue of the 
provision of the: federal constitution constituting 
treaties the supreme law of the land’® a treaty is 
superior to a state constitution,’® and, in so far as 
the provisions of a state constitution and a treaty 
are conflicting, the latter will control;®° the consti- 
tutional provision is either void or suspended dur- 
ing the existence of the treaty,®! and the judges of 
the state courts must uphold and enforce the treaty 
provisions.82. Where, however, no conflict exists the 
constitutional provision will be given effect,$* as, 
for example, where a treaty makes rights which may 
be claimed thereunder subject to state constitutional 
provisions. ®4 


[§ 29] c. State Statute. In view of the provision 
of the federal constitution constituting treaties the 
supreme law of the land,®> a treaty is superior to 
a state law,®® including, of course, statutes otherwise 
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[a] Particular treaty and consti- 
tution.— The treaty of November 25, 
1850, between the United States and 
Switzerland (11-U. S. St. at L. 590) 
art 5 of which, after providing for 
ownership of personal property by 
aliens, makes the same provisions ap- 
plicable to real estate within the 
states or cantons-in which foreigners 
are entitled to hold real estate, was 
not intended to apply where the ‘hold- 
ing of land by aliens was prohibited, 
and therefore the treaty did not con- 
flict with Const. art 2 § 33, prohibit- 
ing land ownership by aliens who 
have not declared their intention to 
become citizens subject to certain ex- 
ceptions. State v. Staeheli, 192 P. 
991, 112 Wash. 344, 
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within the legislative power of the state,87 or, as 
sometimes stated, the treaty power is independent 
of, and superior to, the legislative power of the 
states,°* and a state cannot by legislative act inter- 
fere with the proper observation of treaties’® nor 
destroy rights created by treaties.°° In view of the- 
foregoing rules when the provisions of a state stat- 
ute and a treaty conflict the latter will control,®? 
the application of the statute as to the subject mat- 
ter covered by the treaty will be held in abeyance 
during the existence of the treaty,®? or, as sometimes 
stated, the statute is void or suspended during the 
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369, 63 L.Ed. 307]; In re Riccardo, 
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trary to, the laws of congress, made 
in pursuance of the constitution, or 
some treaty made under the author- 
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v. Ogden, supra. 
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Pamplin, 21 F.°755; In re Quong 


‘ TREATIES 


sions.?4 


Woo, 13 F.. 229, 7 Sawy. 526; In re 
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conclusion is not deducible that the 
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existence of the treaty.°3 
courts must uphold and enforce the treaty provi- 
These rules have frequently been applied 
or recognized in the case of conflicts between treaty 
and statutory provisions relating to the property 
rights and disabilities of aliens.®® 
however, suspended or invalidated only in so far as 
it contravenes the provisions of the treaty,®* and if, 
under a proper construction of the treaty and the 
statute, the latter can be given effect without violat- 
ing the provisions of the treaty, this should be done,°* 
particularly in the case of statutes enacted in the 
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ample, statutes for the protection and preservation 
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Cal.—Blythe v. Hinckley, 59 P. 787, 
127 Cal. 431° [aff 21 S.Ct. 390; 180 W'S. 
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Iowa.—In re Pedersen’s Hstate, 196 
N.W. 785, 198 Iowa 166; In re Ander- 
son’s Hstate, 147 N.W. 1098, 166 Iowa 
617, 52 L.R.A.N.S. 686 [aff sub nom. 
Peterson v. State of Iowa, 38 S.Ct. 
109, 245 U.S. 170, 62 L.Ed. 225]. 


La.—Sala’s Succession, 24 So. 674, 
50 La.Ann. 1009. 
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BE. 700, 223 Mass, 109. 
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Sons, 131 N.Y.S. 550, 74 Misc. 363, 26 
N.Y.Cr. 484. 


N.D.—Moody v. Hagen, 162 N.W. 
704, 36 N.D. 471, L.R.A.1918F 947, 
Ann.Cas.1918A 933 [aff sub nom. 388 
S.Ct. 133, 245 U.S. 633, 62 L.Ed. 522]. 


Pa.—In re Workmen’s Compensa- 
tion Act, 24 Pa.Dist. 373. 


Tenn.—Morgan Bros. v. Dayton 
Coal & Iron Co., 183 S.W. 1019, 134 
Tenn. 228. 


Tex.—Baldwin v. Goldfrank, 31 S. 
W. 1064, 88 Tex. 249. 


Vt.—Bondi v. Mackay, 89 A. 228, 
87 Vt. 271, Ann.Cas.1916C 130. 


See Engen v. Union State Bank of 
Harvard, 236 N.W. 741, 121 Neb. 257 
[cert den 52 'S.Ct. 33, 284 U.S. 655] 
(recognizing rule). 


[a] Conflict not shown.—(1) 
Code § 671, removing disabilities of 
aliens was not in conflict with treaty 
with Great Britain. Blythe v. Hinck- 
ley, 59 P. 787, 127 Cal. 481 [aff 21 S. 
Ct. 390, 180 U.S. 333, 45 L.Ed. 557). 
(2) Statutes requiring aliens to pay 
a license fee for the privilege of 
working gold mines was not in con- 
flict with certain treaties. People v. 
Naglee, 1 Cal. 233,752 Am.D. 312. (38) 
Statute of 1850 with regard to the 
investigation of land titles was not in 
conflict with the Mexican treaty of 
Guadalupe Hidalgo. Baldwin v. 
Goldfrank, 31 S.W. 1064, 88 Tex. 249. 
(4) Statute regulating pilotage was 
not in conflict with treaty with Great 
Britain. Olsen v. Smith, 25 S.Ct. 52, 
195 U.S. 332, 49 L.Ed. 224. (5) Stat- 
ute imposing succession tax was not 
in conflict with a treaty provision 
removing disabilities of aliens. 
Frederickson v. Louisiana, 23 How. 
(U.S.) 445, 16 L.Ed. 577. (6) South 
Carolina dispensary act prohibiting 
the sale of intoxicating liquors was 
not in conflict with a treaty with 
Italy. Cantini v. Tillman, 54 F, 969. 
(7) Hay-Pauncefot Treaty art 2, con- 
ferring power on citizens or subjects 
of each party full power of disposal 
of personal property within the ter- 
ritories of the other, did not affect 
the validity or application of Acts 
(1877) c 81 § 5, giving resident credi- 
tors of a foreign corporation prefer- 
ence over nonresidents, Morgan 
Bros. v. Dayton Coal & Iron Co., 183 
S.W. 1019, 1384 Tenn. 228. (8) Acts 
(1912) No. 201 § 1, although con- 
strued to exclude an Italian resident 
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and taxpayer in the state from the 
right to a hunter’s license, was not 
in conflict with the treaty between 
the United States and Italy providing 
that the citizens of each country shall 
enjoy the same rights and privileges 
granted to natives. Bondi v. Mackay, 
SOAS 9293 87 With 2th sAmnCas 916 
130. (9) Treaty with Norway giving 
its subjects the right to dispose fully 
of goods and effects did not validate 
a conveyance of a homestead by a 
Norwegian subject, if the conveyance 
was otherwise void under state law 
for failure of the wife to join. Todok 
v. Union State Bank of MHarvard, 
Neb., 50 S.Ct. 363, 281 U.S. 449, 74 L. 
Eid. 956 [rev 223 N.W. 664, 118 Neb. 
105]; Engen v. Union State Bank of 
Harvard, 236 S.W. 741, 121 Neb. 257 
[cert den 52 S.Ct. 33, 284 U.S. 655]. 
(10) Alien Land L. § 9, providing 
that a prima facie presumption of 
intent to evade escheat shall arise 
when the property is taken in the 
name of one and the consideration is 
to be paid by an alien not entitled to 
hold land under the statute, did not 
infringe any rights guaranteed to 
alien Japanese denizens within the 
state of California by Treaty of 1911 
art 1 par 3 between the United States 
and Japan. Cockrill v. People of 
State of California, 45 S.Ct. 490, 268 
U.S.-258, 69 L.Ed. 944 [aff 216 P. 78, 
62 Cal.App. 22]. (11) A resident un- 
naturalized Italian not trading in 
firearms could not claim that his 
right under the treaty with Italy of 
February 26, 1871, to carry on trade 
on the same terms as natives, is in- 
fringed by Pa. P. L. (1909) 466, pro- 
hibiting the killing of wild birds or 
animals by any unnaturalized for- 
eign-born resident and making it un- 
lawful for him to own or be posses- 
sed of a shotgun or rifle. Patsone vy. 
Commonwealth of Pennsylvania, 34 
S.Ct. 281, 232 U-S. 138, 58 L.Bd. 539 
[aff 79 A. 928, 231 Pa. 46 (aff 44 Pa. 
Super. 128)]. See Commonwealth v. 
Cosick, 44 Pa.Super. 109. (12) The 
equality of rights and privileges with 
natives of United States as to securi- 
ty for persons and property which 
citizens of Italy are assured by Trea- 
ty of Febr. 26, 1871, art 3, was not 
infringed by Pa. P. L. (1909) 466, 
prohibiting any unnaturalized for- 
eign-born resident from killing any 
wild bird or animal, and making it 
unlawful for him to own or be pos- 
sessed of a Shotgun or rifle. Patsone 
v. Commonwealth of Pennsylvania, 
supra. 


[b] Employment on public works. 
—(1) St. (1914) c 600, and Labor L. 
§ 21, as amended by St. (1914) ¢ 474, 
requiring a preference to citizens of 
the commonwealth in the construc- 
tion of public works does not violate 
the rights secured by the treaty be- 
tween the United States and Italy and 
by other treaties containing ‘‘the most 
favored nation clause.” Lee v. City 
of Lynn, 111 N.E. 700, 223 Mass. 109. 
(2) Equality of rights and privileges 
with citizens of the United States as 
to security for persons and property 
assured by Italian treaty was not in- 
fringed by N. Y. Consol. L. ¢ 31 § 14, 
providing that citizens of the United 
States only shall be employed in pub- 
lic works by the state or municipal- 
ity and citizens of New York state 
given preference. Crane vy. State of 
New York, 36 S.Ct. 85, 239 U.S. 195, 
60 L.Wd. 218 [aff 108 N.B. 427, 214 
N.Y. 154, L.R.A.1916D 550, Ann.Cas. 
1915B 1254]; Heim v. McCall, 36 S. 
Ct. 78, 239 U.S. 175, 60 L.Wd. 206, 
Ann.Cas.1917B 287 [aff 108 N.E. 1095, 
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of the public health,®® and such statutes, if proper 
police regulations and applicable without discrimina- 


214 N.Y. 629]. (8) The Labor Law 
(Gonsol. L. [1909] c°31 § 14, which 
provides that in the construction of 
public works in the state only citi- 
zens of the United States shall be 
employed, and that in contracts for 
such public works a provision shall 
be inserted to the effect that if the 
provisions of the section are not 
complied with the contract shall be 
void, and that a violation of the sec- 
tion shall constitute a misdemeanor, 


which does not attempt to prohibit 


the employment of citizens of any 
nation by private corporations or in- 
dividuals, is not in conflict with a 
treaty provision that the citizens or 
subjects of a party shall have lib- 
erty to carry on trade and generally 
to do anything instant or necessary 
to trade upon the same terms as na- 
tive citizens (People v. I. M. Luding- 
ton’s Sons, Inc., 131 N.Y.S. 550, 74 
Mise. 363, 26 N.Y.Cr. 484), (4) with 
a treaty provision which guarantees 
its subjects the most constant pro- 
tection and security for their per- 
sons and property, and that they 
shall enjoy in this respect the same 
rights and privileges as are or shall 
be granted to natives (People v. I. M. 
Ludington’s Sons, Inc., supra), (5) 
or with a treaty provision that the 
citizens and subjects of each coun- 
try can freely exercise their indus- 
try or their business without being 
subject as to their persons or prop- 
erty to any conditions other or more 
onerous than those that are imposed 
or may be imposed upon the citizens 
or subjects of the most favored na- 
tions (People v. I. M. Ludington’s 
Sons, Inec., supra). 


[c] Fish—(1) Wash. L. (1923) ¢ 
90 § 4, prohibiting aliens from en- 
gaging in commercial fishing in the 
waters of that state did not violate 
the provisions of the treaty with It- 
aly of 1871, as amended in 1913, rela- 
tive to equality of protection and of 
rights. Lubetich v. Pollock, 6 F.(2d) 
237. (2) The right to take fish from 
the tide waters of a state is a prop- 
erty right and not a mere privilege 
of citizenship, and, since the title to 
the bed of all tide waters in the state 
is in the state as trustee for its citi- 
zens, the state may impose such con- 
ditions on the right to take fish there- 
from as it sees fit, notwithstanding 
the license fee exacted from aliens is 
higher than that required of its own 
citizens. Leong Mow v. Board of 
Com’rs for Protection of Birds, Game, 
and Fish, 185 F. 223. (3) Acts (1915) 
(Extra Sess.) p 71 § 9, forbidding” 
persons not citizens of the state to 
take or catch for sale certain shell 
fish did not violate a treaty between 
the United States and the Republic 
of Portugal providing that citizens 
and subjects of each party should 
be entitled to dispose of their person- 
al property within the jurisdiction of 
the other. Silver v. State, 93 S.E. 
145, 147 Ga. 162. . 


98. Compagnie Francaise, etc., v. 
State Bd. of Health, 25 So. 591, 51 La. 
Ann. 645, 72 Am.S.R. 458, 56 L.R.A. 
795 [aff 22 S.Ct. 811, 186 U.S. 380, 46 
L.Ed, 1209]; In re Wong Yung Quy, 2 
F. 624, 6 Sawy. 442; Trageser v. 
Gray, 20 A. 905, 73 Md. 250, 9 L.R.A. 
780, 25 Am.S.R. 587. : 


99. Minneapolis, etc., R. Co. v. Mil- 
ner, 57 F. 276; Compagnie Francaise, 
ete., v. State Bd. of Health, 25 So. 591, 
51 La.Ann, 645, 72 Am.S.R. 458, 56 I. 
R.A, 795 [aff 22 S.Ct. 811, 186 U.S. 380, 
46 L.Ed. 1209]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 29-32] 


tion to citizens and to all aliens, will not ordinarily 
be held invalid as impairing treaty rights,! notwith- 
standing they may happen to affect the citizens or 
subjects of one nation more than others.? The treaty 
which will suspend or override the statute of a state 
must be a treaty between the United States and 
the government of the particular country of which 
the alien claiming to be relieved of a disability im- 
posed by the state law is a citizen or subject;? a 
treaty with some other country, of which such alien 
is not a citizen or subject, cannot have the effect of 
removing the disability. A treaty which is not 
self-executing does not supersede state laws cover- 
ing the same subject matter until the steps required 
to give the treaty operative force have been taken.® 


Rules of construction. The federal courts in de- 
termining the proper construction and application 
of a state statute will, in accordance with the gen- 
eral rule,® ordinarily adopt and follow the construc- 
tion placed upon the statute by the state courts,’ 
but whether the statute as so construed is in con- 
fliet with the provisions of a treaty is a question for 
the determination of the federal courts. While the 
view has been expressed that it should not be as- 
sumed that, in making a treaty with a foreign country, 


it was intended to repeal or ignore laws of the dif- . 


ferent states, in the absence of express language or 
clear implication showing such intent,® especially in 
the case of testamentary laws,?° the meaning of trea- 


1. In re Wong Yung Quy, 2 F. 624, 
6 Sawy. 442; Compagnie Francaise, 
ete., v. State Bd. of Health, 25 So. 
591, 51 La.Ann. 645, 72 Am.S.R. 458, 


other grounds 34 
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333, 58 L.Ed. 1337, 
In re Lee Sing, 43 F. 359; In re Quong 
Woo, 13 F. 229, 7 Sawy. 526. 
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ty provisions, when liberally construed,!! is not re- 
stricted by any necessity of avoiding conflict with 
state legislation.?2 


[§ 30] 4. Territorial Statutes. Statutes enacted 
by the legislative bodies of Hawaii! and Porto Rico4 
in conflict with a treaty may not be given effect dur- 
ing the continuance of the treaty. 


[§ 31] 5. Municipal Ordinances or Agreements. 
While in so far as any municipal ordinance conflicts 
with the provisions of a treaty the ordinance is in- 
valid and the treaty will control,1® if, under a prop- 
er construction of the treaty and the ordinance, the 
latter can be given effect without violating the pro- 
visions of the treaty, this should be done,!® and a 
like rule has been applied in respect of an agree- 
ment between local authorities of a municipality in 
the United States and those of a municipality in a 
foreign country.!7 


[§ 32] B. In Other Countries. In British coun- 
tries it will not be assumed that the king intends 
to violate his agreement with the other contracting 
power, and, if legislation can fairly be read in such 
a way as to reject any imputation of breaking faith, 
it must be so read.1* The view has been expressed 
that treaties entered into by the Republic of Mexico 
control as against conflicting statutes and constitu- 
tional provisions.?® 


S.Ct. 826, 234 U.S. 
52 L.R.A.N.S. 574]; 


security for their commerce. Ohio v. 
Deckebach, 47 S.Ct. 630, 274 U.S. 392, 
71 L.Ed. 1115 [aff 149 N.E. 194, 113 


See Yick |] OhioSt. 347]. (2) Ordinances pro- 


56 L.R.A. 795 [aff 22 S.Ct. 811, 186 U. 
S. 380, 46 L.Ed. 1209]. 

2. In re Wong Yung Quy, 2 F. 624, 
6 Sawy. 442. 


3. Wunderle v. Wunderle, 33 N.E. 
195, 144 Ill. 40, 19 L.R.A. 84. 


4 Wunderle v. Wunderle, supra. 
5. Ex parte Dove, 49 F.(2d) 816. 


{a] Particular treaty and statute. 
—The treaty with Great Britain of 
July i, 1908 did not supersede state 
laws respecting fishing before the 
regulations and restrictions contem- 
plated by the treaty were made effec- 
tive. Ex parte Dove, 49 F.(2d) 816. 


Self-executing provisions in gen- 
eral see supra § 22. 


6. See Federal Courts § 171. 
7. Maiorano v. Baltimore, etc., R. 


oe 29 S.Ct. 424, 213 U.S. 268, 53 L.Ed. 
ioe 

8. Maiorano v. Baltimore, etc., R. 
Co., supra. 

9. Chryssikos v. Demarco, 107 A. 
$58, 1384 Md. 533. 

10. Chryssikos v. Demarco, supra. 

11. Liberal construction in gen- 


eral see supra § 19. 


12. Nielson v. Johnson, 49 S.Ct. 
223, 279 U.S. 47, 73 L.Ed. 607 [rev sub 
nom. In re Anderson’s Estate, 218 N. 
W. 140, 205 Iowa 324]. 


13. Davies v. Smith, 31. Hawaii 
211; Hawaiian Trust Co. v. Smith, 31 
Hawaii 196. 


14. Fernandez v. Perez, 6 Porto 
Rico Fed. 665; Cruz v. Dominguez, 8 
Porto Rico 551. 


15. Asakura v. City of Seattle, 44 
S.Ct. 515, 634, 265 U.S. 332, 68 L.Ed. 
1041 [rev 210 P. 30, 122 Wash. 81]; 
International Transit Co. v. City of 
Sault Ste. Marie, 194 F. 522 [aff on 


[63 C. J.—45] 


Wo v. Hopkins, 6 S.Ct. 1064, 118 U.S. 
356, 30 L.Ed. 220. 

[a] Particular ordinances.—(1) An 
ordinance of Seattle of July, 1921, re- 
quiring licenses issued to pawnbro- 
kers should be granted only to citi- 


zens of the United States, was in con-| 


flict with the treaty between the 
United States and Japan of April 5, 
1911, which guaranteed to the sub- 
jects of Japan residing in the United 
States the right to carry on “trade” 
upon the same terms as United States 
citizens, since the business of a pawn- 
broker is ‘‘trade’” within the meaning 
of such treaty. Asakura v. City of 
Seattle, 44 S.Ct. 515, 634, 265 U.S. 332, 
68 L.Ed. 1041 [rev 210 P. 30, 122 
Wash. 81]. (2) Under the treaty be- 
tween United States and Great Bri- 
tain, art 1, providing for free use by 
the inhabitants of each of the bound- 
ary waters, the city of Sault Ste. Ma- 
rie in the State of Michigan had no 
power to fix rates to be charged by 
the Canadian owner of a ferry for 
transportation across St. Mary’s riv- 
er. International Transit Co. v. City 
of Sault Ste. Marie, 194 F. 522 [aff on 
other grounds City of Sault Ste. Ma- 
rie v. International Transit Co., 34 
S.Ct. 826, 234 U.S. 333, 58 L.Ed. 1337, 
52 L.R.A.N.S. 574]. 


16. Ohio v. Deckebach, 47 S.Ct. 630, 
274 U.S. 392, 71 L.Ed. 1115 [aff 149 
N.E. 194, 113 OhioSt. 347]; Lutz v. 
City of New Orleans, 235 F. 978 [aff 
237 F. 1018, 150 C.C.A. 654]; Gizzarelli 
vz. Presbréey, 117 A.-359,°44 R.I. 3333 
Cornelius v. City of Seattle, 213 P. 
17, 123— Wash =:550: 


[a] Particular ordinances.—(1) An 
ordinance providing for the licensing 
of pool and billiard rooms and forbid- 
ding the issuance of a license to an 
alien was not a violation of a treaty 
provision for the enjoyment by the 
merchants and traders of each nation 
of the most complete protection and 


hibiting the operation of a motorbus 
within the city without a license and 
prohibiting issuance of such a license 
to a person not a citizen of the Unit- 
ed States was not violative of the 
treaty between the United States and 
Italy of November 23, 1871 (17 U.S. 
St. at L. 846 art 3), as supplemented 
by the treaty of July 3, 1913 (88 U. 
S. St. at L. 1670 art 2), entitling the 
citizens of each of the parties to the 
same “rights and privileges’ while 
within the other country as are grant- 
ed to the citizens of such other coun- 
try. Gizzarelli v. Presbrey, 117 A. 
359, 44 R.I. 333. (3) An ordinance re- 
quiring operators of motor busses to 
furnish security for the benefit of 
anyone who might sustain damages 
to person or property by the fault of 
the operator does not violate a treaty 
provision for the protection of prop- 
erty. Lutz v. City of New Orleans, 
235 HF. 978 aff 237 EF. 1018, 150 C.ClA. 
654]. 


17. McHenry County v. Brady, 163 
N.W. 540, 37 N.D. 59. 


[a] Construction and maintenance 
of drain.—The action of drain com- 
missioners of two counties in secur- 
ing an outlet in Manitoba for a drain 
constructed under Rev. Codes (1905) 
§§ 1821, 1822, as amended by L. (1907) 
ec 93, in obtaining a license from a 
municipality in that province and in 
entering into an agreement to keep 
the drain open was not prevented by 
a treaty between the United States 
and Great Britain and Canada of 1910 
known as Treaty Series No. 548. Mc- 
Henry County v. Brady, 163 N.W. 549, 
SEN. DWo 9. 

18. Re Arrow River & Tributaries 
Slide & Boom Co., 66 Ont.L. 577, 
[1931] 2 Dom.L.R. 216 [rev 65 Ont.L. 
575, (1981) 1 Dom.L.R. 260] (Ontario 
statute under consideration). 


19. San Lorenzo Title & Improve- 
ment Co. v. Caples, (Tex.Civ.App.) 48 
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IX. PERFORMANCE, VIOLATION, AND ENFORCEMENT 


[§ 33] A. In General. A treaty, as a solemn in- 
ternational obligation or contract,?® should be faith- 
fully observed by each of the contracting parties ;?* 
in other words, a treaty is to be executed in the ut- 
most good faith, with a view to make effective the 
purposes of the high contracting parties.?* A treaty 
depends for the performance and enforcement of its 
provisions upon the interest and honor of the govern- 
ments which are parties to it,? and as an individual 
may break a contract so a nation may violate the 
provisions of a treaty,?* and a breach by one party 
is a violation of a perfect right of the other party.”° 
In the United States a treaty may be violated by a 
subsequent act of congress.2® The violation of a 
treaty by one party does not of itself terminate or 
render void the treaty but makes it voidable at the 
option of the other party,?7 who may waive or re- 
mit the infraction?® or demand satisfaction there- 
for.7? 


[§ 34] B. Breach or Violation by Constituent 
State. In the case of a federation such as the United 
States, questions as to the extent of the responsi- 
bility of the general government for acts committed 
by the different states in violation of treaty stipula- 
tions, and the power of the general government to en- 


been authoritatively passed upon and definitely de- 
termined by the supreme court.*° The question has 
been raised on several occasions but a definite de- 
termination of the point has generally been avoided 
by diplomatic .settlements,?+ and payments of in- 
demnity, when made by the United States, have been 
coupled with a disclaimer of any liability on the 
part of the general government,®? although the state 
department of the United States has prosecuted on 
behalf of American citizens claims against another 
federation for acts by one of its constituent states 
in violation vf a treaty and obtained by arbitration 
a decision in favor of such claimants.** 


[§ 35] C. Enforcement in General.*+ If the inter- 
est and honor of the governments which are parties 
to the contract fail to effect or induce due perform- 
ance,?® the breach or violation of a treaty may be- 
come the subject of international negotiations and 
reclamations, so far as the injured party chooses to 
seek redress,?® and in the end the treaty may be 
enforced by actual war.?* 


[§ 36] D. Functions and Powers of Courts.*§ 
While a breach of a treaty by one party is a viola- 
tion of a perfect right of the other party,®® the 
courts cannot prevent the breach or give any re- 


force compliance with such stipulations, have not 


S.W.(2d) 329. 


[a] Ownership of lands by aliens. 
—Treaties have the effect of suspend- 
ing a law regarding the ownership of 
lands by aliens in so far as they con- 
flict with rights guaranteed in the 
treaty. San Lorenzo Title & Im- 
provement Co. v. Caples, (Tex.Civ. 
App.) 48 S.W.(2d) 329. 


20. See supra § 3. 


21. Chew Heong v. U. S., 5 S.Ct. 
255, 112 U.S. 536, 28 L.Ed. 770; United 
States v. Ferris, 19 F.(2d) 925, 926; 
Taylor v. Morton, 23 F.Cas.No. 13,799, 
2 Curt. 454 [aff 2 Black 481, 17 L.Ed. 
Ropes v. Clinch, 20 F.Cas.No. 

8 Blatchf. 304; Minnesota 
Canal, ete., Co. v. Pratt, 112 N.W. 395, 
101 Minn. 197, 11 L.R.A.N.S. 105; Vat- 
tel L. of Nations bk 2 c 12 § 163; bk 
2c 15 §§ 218-221. 


“National honor, harmonious rela- 
tions between nations, and avoidance 
of war, require that the contracts and 
law represented by treaties shall be 
scrupulously observed, held inviolate, 
and in good faith precisely performed 
—require that treaties shall not be 
reduced to mere ‘scraps of paper.’” 
United States v. Ferris, supra. 


{a] Protocol.—(1) The good faith 
of a country is pledged when a proto- 
col is signed (In re McCall’s Estate, 
28 Pa.Dist. 433), (2) and it has been 
said that nothing would justify a 
breach of good faith by the United 
States, pledged when a protocol is 
signed, other than a refusal of the 
senate to ratify the protocol if sub- 
mitted to it (In re McCall’s Estate, 
supra). 


22. Sullivan v. Kidd, 41 S.Ct. 158, 
254 U.S. 438, 65 L.Ed. 344; Clark v. 
Pigeon River Improvement Slide & 
Boom Co., 52 F.(2d) 550. See Taylor 
v. Morton, 23 F.Cas.No. 13,799, 2 Curt. 
454 [aff 2 Black 481, 17 L.Ed. 277]. 


23. Edye v. Robertson, 5 S.Ct. 247, 
112 U.S. 580, 28 L.Ed. 798; La Ninfa, 


dress.*° 


75 F. 518, 21 C.C.A. 434; 5 MooreInt. 
L.Dig. p 566 [quot Charlton v. Kelly, 
33 S.Ct. 945, 954, 229 U.S. 447, 474, 
57 L.Ed. 1274, 46 L.R.A.N.S. 397]. 


24. Taylor v. Morton, 23 F.Cas.No. 
13,799, 2 Curt. 454 [aff 2 Black 481, 
17 L.Ed. 277]; Minnesota Canal, etc., 
Co. v. Pratt, 112 N.W. 395, 101 Minn. 
197, Ady TaRSASN:S: 2105. 


[a] Expulsion without trial of 
American citizen from Mexico is a 
violation of a treaty provision be- 
tween these countries granting their 
special protection to the persons and 
property of the citizens of each other. 
Atocha v. U. S., 8 Ct.Cl. 427 [manda- 
mus den 17 Wall. (U.S.) 439, 21 L.Ed. 
696;°9 Ct.Cl. 381% 


25. Vattel L. of Nations bk 2 c 12 
§ 164. 


Nature and grounds of obligation 
see supra § 3. 


26. See supra § 25. 
27. See supra § 11. 


28. Charlton v. Kelly, 33 S.Ct. 945, 
954, 229 U.S. 447, 474, 57 L.Ed. 1274, 
46 L.R.A.N.S. 397; Terlinden v. Ames, 
22 S.Ct. 484, 184 U.S. 270, 46 L.Ed. 
534; In re Thomas, 23 F.Cas.No. 13,- 
887, 12 Blatchf. 370. 


29. In re Thomas, supra. 


Mike Butler Treaty-Making Power 


Sl. 
81. 


32. Butler Treaty-Making Power 
§§ 90, 95. 


33. Butler Treaty-Making Power 
§§ 96-100. 

34 Functions and 
courts see infra § 36. 


35. Performance or violation in 
general see supra § 33. 


36. Botiller v. Dominguez, 9 S.Ct. 
525, 130 U.S. 238, 32 L.Ed. 926; Whit- 
ney v. Robertson, 8 S.Ct. 456, 124 U. 


Butler Treaty-Making Power § 


powers of 


So also, the courts cannot even determine 


S. 190, 31 L.Ed. 386; Edye v. Robert- 
son, 5 S.Ct. 247, 112 U.S. 580, 28)-E. 
Ed. 798; 5 Moore Int.L.Dig. p 566 
[quot Charlton v. Kelly, 33 S.Ct. 945, 
954, 229 U.S. 447, 474, 57 L.Ed. 1274, 
46 L.R.A.N.S. 397]. 


37. Edye v. Robertson, 5 S.Ct. 247, 
112 U.S. 580, 28 L.Ed. 798; 5 Moore 
Int.L.Dig. p 566 [quot Charlton v. 
Kelly, 33 S.Ct. 945, 954, 229 U.S. 447, 
474, 57 L.Ed. 1274, 46 L.R.A.N.S. 397]. 


38. Cross references: 


Abrogation or modification of treaty 
by courts see supra § 10. 


Binding effect of treaties on courts in 
general see supra § 15. 


Construction of treaties by courts see 
infra § 15. 


39. See supra § 33. 


40. Chae Chan Ping v. U. S., 9 S. 
Ct. 623, 130 U.S. 581, 32 L.Ed. 1068; 
Botiller v. Dominguez, 9 S.Ct. 525, 130 
U.S. 238, 32 L.Ed. 926; Whitney v. 
Robertson, 8 S.Ct. 456, 124 U.S. 190, 
31 L.Ed. :386; Edye v. Robertson, 5 S. 
Ct. 247. 112 U.S. 580, 28 L.Ed. 798; In 
re Ah Lung, 18 F. 28, 9 Sawy. 306; Ex 
parte Gin Kato, 270 F. 343; Ex parte 
Larrucca, 249 F. 981. See Minnesota 
Canal, etc., Co. v. Pratt, 112 N.W. 395, 
101 Minn. 197, 11 L.R.A.N.S. 105 (its 
treaty obligations are not cognizable 
ordinarily in any court of justice de- 
ins its authority from municipal 
aw). 


[a] Court may not set itself up as 
instrumentality for enforcing peewee 
sions of treaty with a foreign nation 
which the government of the United 
States as a sovereign power chooses 
to disregard. Botiller v. Dominguez, 
9 S.Ct. 525, 130 U.S. 238, 32 L.Ed. 926. 


[b] If treaty is violated by act of 
congress it is a matter of internation- 
al concern which the contracting par- 
ties may settle by such means as en- 
ables one state to enforce upon an- 
other the obligations of a treaty. The 
courts cannot enforce treaty. Botil- 


For later cases. developments and changes in the law see Annotations, same title and section number, 


on 


§ 36] 


whether as a matter of fact the treaty has been vio- 


lated,*1 whether the complaining 


just ground of complaint,*? or whether in case of 
violation there was any justification therefor ;*? such 
matters are within the exélusive province of the 
political department of the government and not of 
So, while courts may and frequently 
have declared state laws to be void on the ground 
that they were in violation of treaty provisions,*® 
no court can declare an act of congress subsequent 
to a treaty to be unconstitutional or void because it 
A treaty may, however, con- 
tain provisions which confer rights upon the citizens 
or subjects of the contracting powers which are 
of a nature to be enforced for the benefit of private 
parties in the courts,*? and such provisions, being 
the supreme law of the land,*® will be recognized and 


the courts.*4 


violates a treaty.*¢ 


ler v. Dominguez, 9 S.Ct. 525, 130 U.S. 
238, 32 L.Ed. 926. - 


[¢] If country with which treaty 
is made is dissatisfied with the action 
of the legislative department of the 
government, it may present its com- 
plaint to the executive head of the 
government and take such other 
measures as it may deem essential for 


' the protection of its interests, but the 


courts can afford no redress. Whit- 
ney v. Robertson, 8 S.Ct. 456, 124 U.S. 
190, 31 L.Ed. 386; Ex parte Gin Kato, 
ane F. 343; Ex parte Larrucca, 249 F. 


41. Ware v. Hylton, 3 Dall. (U.S.) 
199, 1 L.Ed. 568 (per Iredell, J.); In re 
Ah Lung, 18 F. 28, 9 Sawy. 306; Tay- 
lor v. Morton, 23 F.Cas.No. 13,799, 2 
Sant. 454 [aff 2 Black 481, 17 L.Ed. 


42. Whitney v. Robertson, 8 S.Ct. 
456, 124 U.S. 190, 31 L.Ed. 386. 


43. Chae Chan Ping v. U. S., 9 S. 
Ct. 623, 130 U.S. 581, 32 L.Ed. 1068; 
Whitney vy. Robertson, 8 S.Ct. 456, 124 
U.S. 190, 31 L.Ed. 386; Taylor v. Mor- 
ton, 23: F.Cas.No,. 13,799, 2 Curt. 454 
{aff 2 Black. 481, 17 L.Ed. 277]. 


44. Chae Chan Ping v. U. S., 9 S. 
Ct. 623, 130 U.S. 581, 32 L.Ed. 1068; 
Whitney v. Robertson, 8 S.Ct. 456, 124 
U.S. 190, 31 L.Ed. 386. 


45. See cases passim supra § 29. 
46. See supra § 25. 


47. Maiorano v. Baltimore & O. R. 
Co:, 29-S.Ct. 424, 213 U.S. 268, 272, 53 
L.Ed. 792; U.S. v. Rauscher, 7 S.Ct. 
234, 119 U.S. 407, 30 L.Ed. 425; Edye 
v. Robertson, 5 S.Ct. 247, 112 U.S. 580, 
28 L.Ed. 798; In re Arduino, $9 Ohio 
N.P.N.S. 369; Bondi v. Mackay, 89 A. 
228, 87 Vt. °271, Ann.Cas.1916C ‘130. 
See United Shoe Mach. Co. v. Duples- 
sis Shoe Mach. Co., 148 F. 31 [aff 155 
F. 842, 84 C.C.A. 76] (apparently rec- 
ognizing rule). 


[a] Pleading and proof.—(1) 
Where the provisions of a treaty are 
self-executing, its existence need not 
be pleaded. Butschkowski v. Brecks, 
143 N.W. 9238, 94 Neb. 532, Ann.Cas. 
1915C 965. (2) An allegation that 
the rights of plaintiff, a Canadian 
citizen, whose pulpwood was seized 
by a boom corporation, were based on 


“the provision of the treaty with Great 


Britain of Aug. 22, 1842 art 2, provid- 
ing that water communications should 
be free and open to the use of the 
citizens and subjects of both coun- 
tries, entitled plaintiff to a judicial 
determination of whatever facts 
might be found by the court essential 
to the application of the treaty. 
Clark v. Pigeon River Improvement 
Slide & Boom Co., 52 F.(2d) 550. (3) 
It was held further, however, that in 


TREATIES 


nation has any 


such case plaintiff, to secure an in- 
junction against a corporation seiz- 
ing pulpwood on the Pigeon river for 
tolls, need not plead or prove the 
navigability of the river, constituting 
an international boundary under such 
treaty. Clark v. Pigeon River Im- 
provement Slide & Boom Co., supra. 
eps Judicial notice see Evidence § 


[b] In British countries (1) a 
treaty does not confer, as between 
the state and the subject (Re Arrow 
River & Tributaries Slide & Boom Co., 
65 Ont.L. 575, [1931] 1 Dom.L.R. 260 
[rev on other grounds 66 Ont.L. 577, 
{1931] 2 Dom.L.R. 216]), (2) or as be- 
tween subjects (Re Arrow River & 
Tributaries Slide & Boom Co., supra), 
any rights upon the latter. (3) 
“Treaties made by the crown of Great 
Britain with other nations are not in 
those [the English] courts consid- 
ered as part of the law of the land, 
but the rights and the duties growing 
out of those treaties are looked upon 
in that country as matters confided 
wholly for their execution and en- 
forcement to the executive branch of 
the government.” United States v. 
Rauscher, 7 S.Ct. 234, 119 U.S. 407, 
417, 30 L.Ed. 425. 


48. See supra § 3. 


49. Teti v. Consolidated Coal Co. 
of Maryland, 217 F. 443; Erickson v. 
Carlson, 145 N.W. 352, 95 Neb. 182; 
Trott v. State, 171 N.W. 827, 41 N.D. 
614, 4 A.L.R. 1372. And see cases in- 
fra text and note 50. 


[a] State courts (1) must uphold 
and enforce treaty provisions which 
are in conflict with state statutes. 
Erickson v. Carlson, 145 N.W. 352, 95 
Neb. 182; Trott v. State, 171 N.W. 
827, 41 ND. 614, 4 A.L.R. 1372. (2) 
Treaty rights of nonresident aliens 
must be enforced by state courts 
without regard to statutory provi- 
sions. Hrickson v. Carison, supra. 


50. Edye v. Robertson, 5 S.Ct. 247, 
112 U.S. 580, 28 L.Ed. 798; La Ninfa, 
75 F. 513, 21 C.C.A. 4384; Ex p. Mc- 
Cabe, 46 F. 363,12 L.R.A. 589; Hamil- 
ton v. Erie R. Co., 114 N.E. 399, 219 N. 
Y. 343, Ann.Cas.1918A 928 [error dism 
39 S.Ct. 95, 248 U.S. 369, 63 L.Hd. 307]. 


[a]. Where treaty affects rights of 
litigants, it binds those rights and is 
as much to be regarded by the court 
as an act of congress. Hamilton v. 
Erie R. Co., supra. 


51. Asakura v. City of Seattle, 44 
S.Ct. 515, 634, 265 U.S. 332, 68 L.Ed. 
1041 [rev 210 P. 30, 122 Wash. 81]; 
U.S. v. Lariviere, 93 U.S. 188, 23 L.Ed. 
846; Foster y. Neilson, 2 Pet. (U.S.) 
253, 7 L.Hd. 415; In re Metzger, 17 
F.Cas.No. 9,511, 5 N.Y.Leg.Obs. 83, 
1 Edm.Sel.Cas. 399; In re Sheazle, 21 
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enforced by the courts*® in the same manner as an 
act of congress,°® if such provisions are self-exe- 
cuting,®+ the courts resorting to the treaty for a 
rule of decision as they would to a statute,°? sub- 
ject, however, to such acts as congress may subse- 
quently pass with regard to their enforcement, mod- 
ification, or repeal.®8 
dress, however, to a person who is injured by a fail- 
ure of a government to observe the terms of a treaty; 
such person must look to his government for re- 
lief.5* As the courts themselves may violate treaty 
provisions by a failure to recognize private rights 
secured thereby,°> they may and should refuse to 
sanction or lend their process in aid of any individ- 
ual enterprise or proceeding which would result in 
the violation of treaty rights,°® except pursuant to 
congressional legislation superseding such treaty pro- 


The courts can give no re- 


F.Cas.No. 12,734, 1 Woodb.&M. °66; 
Little v. Watson, 32 Me. 214; Butsch- 


kowski v. Brecks, 143 N.W. 923, 94 
Neb. 532, Ann.Cas.1915C 965; Puget 
Sound Agricultural Co. v. Pierce 


County, 1 Wash.T. 159 [error dism 6 
Wall. (U.S.) 246, 18 L.Ed. 739]. See 
U. S. v. Percheman, 7 Pet. (U.S.) 51, 8 


L.Ed. 604 (apparently recognizing 
rule). 
[a] Whenever occasion and condi- 


tions arise which attach treaty pro- 
vision to existing facts, the courts 
will, it has been asserted, enforce a 
self-executing provision. American 
mae Co. v. United States, 4 Cust.App. 


52. Maiorano v. Baltimore, etc., R. 
Co., 65 A. 1077, 216 Pa. 402, 116 Am. 
S.R. 778, 21 L.R.A.N.S. 271 [aff 29 S. - 
Ct. 424, 213 U.S. 268, 53 L.Ed. 792]; 
US. v. (Rauscher, S.Cti 2348 119.205 
S. 407, 30 L.Ed. 425; Edye v. Robert- 
son, 5°S.Ct. 247; 112 US. 580, 28, Tu. 
Ed. 798; Bondi v. Mackay, 89 A. 228, 
87 Vt. 271, Ann.Cas.1916C 130. See 
In re Arduino, 9 OhioN.P.N.S. 369 
(recognizing rule). 


53. Whitney v. Robertson, 8 S.Ct. 
456, 124 U.S. 190, 31 L.Ed. 386; Edye 
v. Robertson, 5 S.Ct. 247, 112 U.S. 580, 
28 L.Ed. 798. 


[a] Government may adopt whait- 
ever mode it may deem expedient in 
the execution of its treaty obligations 
with respect to property claimed un- 
der Mexican laws. It may act by leg- 
islation directly upon the claims pre- 
ferred, or it may provide a special 
board for their determination, or it 
may require their submission to the 
ordinary tribunals. Grisar v. Mc- 
Dowell, 6 Wall. (U.S.) 363, 18 L.Ed. 
863. 


Relation and conflict between trea- 
ties and subsequent acts of congress 
in general see supra § 25. 


54. Minnesota Canal, etc., Co. v. 
Pratt, 112 N.W. 395, 101 Minn, 197, 
11 L.R.A.N.S. 105. 


55. See In re Dillon, 7 F.Cas.Ne 
3,914, 7 Sawy. 561. 


[a] Baising question on appeal._— 
An objection that the trial court de- 
nied certain rights guaranteed by 
treaty could not be raised for the 
first time in the supreme court of 
the United States on writ of error to 
a state court. Ex p. Spies, 8 S.Ct. 
21. 22,1238 0.S. 131, 31-L.Bd. 80. 


56. In re Dillon, 7 F.Cas.No. 3,914, 
7 Sawy. 561; Minnesota Canal, etc., 
Co. v. Pratt, 112 N.W. 395, 101 Minn. 
197, 11 L.R.A.N.S. 105. . 

[a] TIllustrations.—(1) Where by 
treaty consular officers are exempt 
from appearing as witnesses, and pa- 
pers in consular offices are exempt 
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visions.57 

Provisions which are not self-executing depend for 
their enforcement upon the enactment of such legis- 
lation as is necessary to carry them into effect.?® 
So, where a treaty requires subsequent legislation 
to render it effective, it cannot be enforced by the 


TREATIES 


[$§ 36-40 


courts until such necessary legislation has been en- 
acted,®? and, where the terms of the treaty import 
an executory agreement requiring legislation by con- 
gress, congress must by legislation execute the con- 
tract before a rule of decision for the court exists.®° 


X. CLAIMS AGAINST FOREIGN GOVERNMENTS** 


[§ 37] A. In General. Claims of citizens of the 
United States against foreign governments usually, 
at least, are not determined by municipal but by 
international law;®2 such claims have frequently 
been the subject of treaty provisions.®* 


[§ 38] B. Nature. While the United States has 
the power to make such disposition of claims of 
its citizens against other governments as may be 
necessary for the peace and welfare of the country, 
and may, as between its citizens and the other gov- 
ernment, entirely extinguish them,** there is author- 
ity for the view that such claims are property rights 
of the citizens,*® and under the constitution cannot 
be taken or destroyed by the government without 
compensation.®® 


[§ 39] C. Arbitration. While it seems that the 
United States has power to submit to arbitration 
the claim of one of its own citizens against a foreign 
government,®7 it must be done with due regard to the 
rights of the citizen,®* and ample provision made 
for him to be heard and to present the evidence 


from seizure or examination, they § 444. 
court may and should refuse to issue} 1; 
and enforce compulsory process re- 

quiring a consul to appear as a wit- 

ness and produce documents in his [a] 
possession. In re Dillon, 7 F.Cas.No. 
3,914, 7 Sawy. 561. (2) A covenant 


See Cushing v. U. S., 22 Ct.Cl. 
Hubbell v. U. S., 15 Ct.Cl. 546. 


63. See cases infra this note. 


As to particular treaty or con-| [aff 9 Wall. 691, 19 L.Ed. 687, 7 Ct.Cl. 
vention see Williams vy. Heard, 11 S.| 161]. 
Ct. 885, 140 U.S. 529, 


on which he relies.®? 


[§ 40] D. Jurisdiction. Claims against foreign 
governments\have ordinarily been submitted to com- 
missioners or some tribunal of arbitration to deter- 
mine their validity and amount,’® and, generally 
speaking, neither the state nor federal courts have any 
jurisdiction with regard to claims against foreign 
governments’! except as to the adjustment of con- 
flicting rights of different claimants after the amount 
and validity of the claim have been established by 
some other tribunal.72 There are instances in which 
the courts of this country have been clothed with 
jurisdiction to determine the merits of claims against 
a foreign government,** but their jurisdiction does 
not exist unless conferred by congress,‘* and as a 
rule the cases in which it has been conferred are 
where the United States for political purposes has 
assumed to pay such claims.?® After the amount and 
validity of the claim have been established by com- 
missioners, however, the rights of different claim- 
ants to the whole or any part of the amount thereof 
may usually be settled by the ordinary judicial 


tion therefor is provided by statute 
or by the treaty, this remedy super- 
sedes the ordinary means and is ex- 
clusive. Meade v. U. S., 2 Ct.Cl. 224 


in a deed not to convey or lease land 
to a Chinaman is in contravention of 
the treaty of 1880 with China and will 
not be enforced by a court of equity. 
Gandolfo v. Hartman, 49 F. 181, 16 L. 
R.A. 277. 


57. Minnesota Canal, etc., Co. v. 
Pratt, 112 N.W. 3895, 101 Minn. 197, 
11 L.R.A.N.S. 105. 


58. Whitney v. Robertson, 8 S.Ct. 
456, 124 U.S. 190, 31 L.Ed. 386; Foster 
Nagy sons 2 Pet. (U.S.) 253, 7 L.Ed. 


Self-executing provisions in general 
See supra § 22. 


59. Whitney v. Robertson, 8 S.Ct. 
456, 124 U.S. 190, 31 L.Ed. 386; Foster 
v. Neilson, 2: Pet. (U.S.) 253, 7 L.Ed. 
415; United Shoe Mach. Co. v. Duples- 
sis Shoe Mach. Co., 148 F. 31 [aff 155 
F., 842, 84 C.C.A. 76]; Turner v. Amer- 
ican Baptist Missionary Union, 24 F. 
Cas.No. 14,251, 5 McLean 344; Ameri- 
can Express Co. v. United States, 4 
Cust.App. 146; In re Metzger, 1 Barb. 
(N.Y.) 248, 1 Edm.Sel.Cas. 422, 5 N.Y. 
Leg.Obs. 367, 1 Park.Cr. 108. 


60. Foster v. Neilson, 2 Pet. (U.S.) 
2538, 7 L.Ed. 415; Robertson v. Gen- 
eral Electric Co., 32 F.(2d) 495 [rev 
25 F.(2d) 146 and cert den 50 S.Ct. 
28, 280 U.S. 571, 74 L.Ed. 624]; Taylor 
v. Morton, 23 F.Cas.No. 13,799, 2 Curt. 
454 [aff 2 Black 481, 17 L.Ed. 277]. 


61. Claims against United States 
see United States [39 Cyc 752 et seq]. 


62. Butler Treaty-Making Power 


Comegys v. Vasse, 1 Pet. (U.S.) 193, 
7 L.Ed. 108; Stewart v. Callaghan, 23 
E.Cas.No. 13,423, ‘4° Cranch€.G. 594; 
Hubbell v. U. S,, 15 Ct.Cl. 546; Lee 
v. Thorndike, 2 Mete. (Mass.) 3813; 
Radcliff v. Coster, Hoffm. (N.Y.) 98; 
Lestapies v. Ingraham, 5 Pa. 71 (both 
cases involving treaty of 1831 with 
France); Yard v. Cramond, 5 Rawle 
(Pa.) 18 (treaty of 1819 with Spain). 


[b] It has been province of senate 
committee on foreign relations to 
consider such claims of our citizens 
as have reached a condition requiring 
the negotiation of treaties for their 
settlement or adjudication. Butler 
Treaty-Making Power § 444. 


64. Meade v. U.S., 2 Ct.Cl. 224 [aff 
Wall, 6915 19" L.bd. (687 Yo Ctch 
mee eee ne Treaty-Making Power 


4 

6S. Meade v. U. Si, 2°Cwel. 224 
[att.9 Wall. 691, 19 Lind. 687, 7 Ct 
Cl. 161]. See Bachman v. Lawson, 
3 8.Ct. 479, 109 U.S, 659, 27 L.Ed. 10675 
Comegys v. Vasse, 1 Pet. (U.S.) 193, 
7 L.@d. 108 (both cases apparently 
recognizing rule). 


66. Meade v. U. S., 2 Ct.Cl. 224 [aff 
9 Wally 69d) 9° L.Has 68721 CUGck 
161]; Butler Treaty-Making Power 
§§ 442, 443. 


[a] Remedy of claimant.—Where 
by treaty the United States ex- 
tinguishes a claim of a citizen 
against another government, and a 
special mode for obtaining compensa- 


9 
16 
§§ 


35 L.Ed. 550;| gy, 


The Armstrong v. U. S., Dev. 
CEUCESS 20h ts 


68. The Armstrong vy. U. S., Dev. 
Ct.Cl. §§ 23,5524: 


69. The Armstrong vy. U. S., Dev. 
Ct.Cl. §§ 16-18. 


70. Williams v. Heard, 11 S.Ct. 
885, 140 U.S. 529, 35 L.Ed. 550; Co- 
megys v. Vasse, 1 Pet. (U.S.) 193, 7 
L.Ed. 108; Lee v. Thorndike, 2 Metc. 
(Mass.) 313; Yard v. Cramond, 5 
Rawle (Pa.) 18. 


: A Butler Treaty-Making Power 


Jurisdiction of court of claims see 
Federal Courts § 380. 


72. Comegys v. Vasse, 1 Pet. (U. 
S.) 193, 7 L.HWd. 108; Dutilh v. Cour- 
sault, 8 F.Cas.No. 4,206, 5 CranchC.C. 
eee Butler Treaty-Making Power § 


73. Butler Treaty-Making Power § 
444. See Ex p. U. S., 17 Wall. (U.S.) 
439, 21 L.Ed. 696, 9 Ct.Cl. 38; Hub- 
bell v. U. S., 15 Ct.Cl. 546 (both cases 
involving statutes by which jurisdic- 
tion conferred). 


Jurisdiction of court of claims see 
Federal Courts § 380. 


Noir Butler Treaty-Making Power 


rahe: Butler Treaty-Making Power § 


Claims against United States see 
United States [39 Cye 752 et seq]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


- ir 


; 


§§ 40-42] 


tribunals.7® 


[§ 41] E. Conclusiveness and Effect of Decision 
of Commissioners. The decision of commissioners 
appointed pursuant to, or as a result of, a treaty to 
determine the amount and validity of claims is final 
and conclusive upon all matters within their juris- 
diction and authority,’? whether of law or fact;78 
but ordinarily their authority is restricted to deter- 
mining the amount and validity of claims as against 
the other government,*® and their decision is not 
conclusive as to the rights of different claimants 
among themselves.*° The United States may, al- 
though the commissioners have rendered their de- 
cision, treat with the other nation for a retrial of 
the ease, as where it is alleged that some of the 
claims presented were fraudulent, and may, pend- 
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ing such negotiations, withhold from claimants the 
amounts already received by the United States for 
distribution ;*! or it may authorize the bringing 
of a suit in the name of the United States to try 
the question of fraud, and if the claims are shown to 
be fraudulent may authorize the return of any mon- 
eys paid to and remaining in the custody of the 
United States,*? and the secretary of state may 
properly refuse to pay over to claimants money re- 
ceived on an award made by commissioners while 
litigation over conflicting claims is pending.*3 


[§ 42] F. Interest for Detention. The United 
States is not, in the absence of statute, liable for 
interest for the detention of money received by it 
to be distributed to claimants.®* 


*TREATING.: <A generic word which may prop- 
erly embrace all kinds of entertainment from the most 
harmless to the most baneful.2, As commonly under- 
stood, “treating” is the giving of food, drinks, or 


76. Comegys v. Vasse, 1 Pet. (U. 
S.) 193, 7 L.Ed. 108; Dutilh v. Cour- 


Bradford, 4 Mass. 326. 
81. Frelinghuysen v. U. S., 3 S.Ct. 


cigars, as a compliment or mark of good fellowship, 
and in company at the table, bar, or cigar counter.’ 


TREATMENT.‘ [§ 1] A. In General.® General- 


senseless and wasteful American cus- 
tom of treating known.’ Howell’s 
The ori- 


sault, 8 F.Cas.No. 4,206, 5 CranchC.C. 
349; Ridgway v. Hays, 20 F.Cas.No. 
deeSh ia. -Cranch€. C3 23s Lee v. 
Thorndike, 2 Metc. (Mass.) 313. 


Effect of decision generally see in- 
fra § 41. 


77. Butler v. Goreley, 13 S.Ct. 84, 
146 U.S. 303, 36 L.Ed. 981 [aff 16 N.E. 
734, 147 Mass. 8]; Comegys v. Vasse, 
1 Pet. (U.S.) 193, 7 L.Ed. 108; Rob- 
erts v. U. S., Dev.Ct.€l. 702; Yard v. 
Cramond, 5 Rawle (Pa.) 18. 


[a] Rejected claim (1) could not 
again be brought under review in a 
judicial tribunal (Comegys v. Vasse, 
1 Pet. (U.S.) 193, 7 L.Ed. 108), (2) 
except pursuant to legislative author- 
ity (Hubbell v. U..S., 15 Ct.Cl. 546). 


78. Yard v. Cramond, 5 Rawle 
(Pa.) 18. 


79. Comegys v. Vasse, 1 Pet. (U. 
S.) 193, 7 L.Ed. 108; Dutilh v. Cour- 
sault, 8 F.Cas.No. 4,206, 5 CranchC.C. 
349; Ridgway v. Hays, 20 F.Cas.No. 
11,817, 5 CranchC.C. 23; Delafield v. 
Colden, 1 Paige (N.Y.) 139. 


0. Butler v. Goreley, 13 S.Ct. 84, 
146 U.S. 303, 36 L.Ed. 981 [aff 16 N.E. 
734, 147 Mass. 8]; Williams v. 
Heard, 11 S.Ct. 885, 140 U.S. 529, 35 
L.Ed. 550; Frevall v. Bache, 14 Pet. 
(U.S.) 95, 10 L.Ed. 369; Comegys v. 
Vasse, 1 Pet. (U.S.) 193, 7 L.Ed. 108; 
Dutilh v. Coursault, 8 F.Cas.No. 4,206, 
5 CranchC.C. 349; Ridgway v. Hays, 
20 F.Cas.No. 11,817, 5 CranchC.C. 23; 
Lee v. Thorndike, 2 Mete. (Mass.) 
313; New York Ins. Co. v. Roulet, 
24 Wend. (N.Y.) 505 [aff 7 Paige 560]; 
Radcliff v. Coster, Hoffm. (N.Y.) 98; 
Delafield v. Colden, 1 Paige (N.Y.) 
139. 


[a] Award of entire amount of a 
claim to one claimant will not pre- 
vent another person having an inter- 
est in the claim from recovering his 
proportionate share of the amount 
awarded. Dutilh v. Coursault, 8 F. 
Cas.No. 4,206, 5 CranchC.C. 349; Lee 
v. Thorndike, 2 Metc. (Mass.) 313. 


[ob] Where award is made nomi- 
nally to one person and the beneficial 
interest is in another, the latter may 
recover the money in an action for 
money had and received. Heard v. 


462, 110 U.S. 63, 28 L.Ed. 71. 


82. La Abra Silver Min. Co. v. U. 
S., 20 S.Ct. 168, 175 U.S. 423, 44 L.Ed. 
223, 35 Ct.Cl. 623 [aff 32 Ct.Cl. 462]. 


83. Bayard v. U. S., 8 S.Ct. 1223, 
127 U.S. 246, 32 L.Hd. 116 (holding 
that such payment will not be com- 
pelled by mandamus). 


84. U. S. v. Bayard, 8 S.Ct. 1156, 
he 251, 32 L.Ed. 159 [aff 15 D.C. 


[a] Rule applied. — When, by 
agreement between the United States 
and a foreign nation, the claim of a 
citizen of the United States against 
such foreign nation is laid before 
arbitration ‘fon the part of the gov- 
ernment of the United States,’ money 
paid to the secretary of state of the 
United States on the award of such 
arbitrators, and by him withheld from 
the claimant, is withheld by the gov- 
ernment of the United States, and 
such claimant is not entitled to in- 
terest on the same for the time it is 
withheld, under the rule that the 
United States is not liable for the 
interest on claims against it, in the 
absence of a stipulation to pay inter- 
est, or of an express statutory provi- 
sion to that effect. U. S. v. Bayard, 
8 S.Ct. 1156, 127 U.S. 251; 32. L.Ed. 
159 [aff 15 D.C. 310]. 


1. See also Treat ante; 
post. 


Treating: 
Electors see Elections § 226. 


Ground for civil liability see Intoxi- 
cating Liquors § 295 note 10 [dl]. 


Treatment 


Jurors see Trial [38 Cyc 18238, 1825]; 


New Trial § 104. 
pepo see Intoxicating Liquors § 
215. 


2. Rhoder v. McKenzie, 1 Ont.El. 
Cas. 250, 256. 


3. Re Price’s Expense Account, 33 
Pa.Co. 244, ae 


[a] American custom.—‘‘Treat- 
ing” “has grown to such an extent in 
the United States as to make of it 
an abuse and an evil. It may very 
properly be called an American cus- 
tom. ‘Nowhere in Europe is the 


Venetian Life, Vol. 6, p 87. 
gin of the custom may be ascribed 
to the marked generosity and good 
fellowship of the American people; 
but the notable increase of it may 
be ascribed to conventionalities. . . , 
Treating is a conventionality. It is 
an outcome of general habit and de- 
manded by society. Like all such 
matters, however, it is subject to a 
line of demarcation or qualification. 
The established custom does not de- 
mand that a man treat others to 
food, either at a table or elsewhere, 
nor that he treat a man, or men, ei- 
ther to drinks or cigars in any other 
place than a hotel, saloon or eigar 
store, nor-except he casually meet a 
person or persons at such places.” 
Re Price’s Expense Account, 33 Pa. 
Co. 244, 247, 248. 

4 See also Treat ante; 
ante. 


5. Treatment of: 


Bastard as legitimate child see Bas- 
tards §§ 20-23. - 


Prisoner: 
Generally see Arrest §§ 72-75. 
War [40 Cyc 341]. 
Maltreatment: 


Animals §§ 200-248; 
porations § 338. 


Apprentices § 81. 
By spouse: 
As ground for: 


Allowance for separate mainte- 
nonce see Husband and Wife § 

Divorce §§ 80-107, 367. 

Forfeiture of antenuptial con- 
tract see Husband and Wife § 
227%. 

Harboring because of see Husband 
and Wife §§ 998, 999. 

Pledge of husband’s credit by wife 
separated because of see Hus- 
band and Wife § 132. 

Testimony as to as not privileged 
see Witnesses [40 Cyc 2356]. 
Children see Infants § 18; Parent and 

Child $25. 

Convicts: 
Generally see Convicts § 17. 


Treating 


Municipal Cor- 


*By Charles Reznikoff (Treating—Tres Faciunt Collegium inclusive). 
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ly, the act or manner of treating® in any sense.’ 
Within the meaning of a statute relative to divorce, 
the term may include any behavior of one party which 
affects the other physically or mentally.® 


Phrases: “Cruel treatment,”® and “treatment de- 
signed by effect on body or mind to compel a con- 
fession of erime.’’? 


[§ 2] B. Applied to Medicine or Surgery.** In 
common parlance and often in the law, “treatment” 
is a broad term covering all the steps taken to effect 
a cure of the injury or disease.12, The word includes 
examination and diagnosis as well as application of 
remedies.13 Within the meaning of a statute rela- 
tive to health insurance, “treatment” is not limited 
to diagnosis and the administration of drugs, but in- 
cludes the general conduct of the practitioner while 
professionally attending a patient.14 “Treatment” 
by a “physician or practitioner,” as used in an ap- 
plication for a policy, implies medical or surgical 
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ever,” “medical or surgical treatment,”*” “medical 
treatment,”1® “proper treatment”?® “surgical treat- 
ment,’’2° “under treatment in a hospital.”?* 


TREATY. ?? “ . 
TREBLE.?? 


TREBUCKET. Properly, a pitfall or downfall ;?* 
in law, a stool that falls into a pit of water*® for 
the punishment of the party in it;?® and hence an 
engine of correction.27. The words “castigatory,”*® 
“eucking stool,”2® “ducking stool,”?? “tumbrel,” and 
“trebucket” are used synonymously by the old writ- 
ers as well as in the old statutes.31 “Tymborella” is 
another synonym.?? 


TRECENTISSIMO SEXAGESIMO-QUINTO DIE 
DECITA PLANE NON EXACTO DIE; ANNI- 
CULUS QUI ANNUM CIVILITER NON AD MO- 
MENTA TEMPORUM, SED AD DIES NUMERA- 
MUM.?** 


treatment, or something equivalent thereto.*® 
“By any system of treatment whatso- 


Phrases: 


Convicts:—Continued 


Sheriff liable for see Sheriffs and 
Constables § 512. 


Exemplary damages because of see 
Damages §§ 280-283. 
Insane Persons § 376. 
Passenger by: 
Employees see Carriers §§ 1323- 
_ 13881; Shipping §§ 945-948. 
Fellow passenger or third person 
see Carriers §§ 1332-1334; Ship- 
ping §§ 9438, 944. 


Paupers § 32. 
Prisoner: 


Confession inadmissible because of 
see Criminal Law § 1495. 
Sheriff liable for see Sheriffs and 
Constables § 512. 
Seamen §§ 736-786. 


6. Beile v. Travelers’ Protective 
Ass’n of America, 135 S.W. 497, 502, 
155 Mo.App. 629. ‘ 


7. Century D. [quot U. S. v. Som- 
ers, 164 F. 259, 262]. 


8 Robinson v. Robinson, 23 A. 
362, 66 N.H. 600, 610, 49 Am.S.R. 
632, 15 L.R.A. 121 [cit Ring v. Ring, 
44 S.H. 861, 118 Ga. 183, 193, 62 L.R. 
A. 878]. 

9. Defined 
notes 6-9. 


10. State v. Roberson, 103 So. 283, 
287, 157 La. 974. 


[a] Includes “any persistent ef- 
fort to obtain a statement from a per- 
son in custody, by repeatedly subject- 
ing him to cross-examination after 
he has refused to make such state- 
ment.” State v. Roberson, 103 So. 
2838, 287, 157 La. 974. 

11. Medical treatment: 


Generally see Physicians and Sur- 
geons 48 C.J. p 1058. 


Apprentices § 90. 
Authority to contract for: 
Agent or officer see Agency § 309; 
Corporations §§ 2287-2289. 


Cone of health see Health §§ 95— 


Child see Parent and Child § 44. 
arene negligence in see Homicide 
142. 


see Cruel text and 


Employee see Master and Servant §§ 
erence Corporations §§ 2286-— 


Exception in policy see Accident In- 

surance § 131. 

Insane Persons § 362. 

Intervening cause see Damages § 72. 

Misrepresentation or breach of war- 
ranty or condition precedent see 

Life Insurance § 179. 

Prisoners see Prisons § 100. 

Privileged see Witnesses [40 Cyc 
2381 et seq]. 

Seamen §§ 582-633. 

Wife see Husband and Wife § 146. 

12. Hester v. Ford, 130 So. 203, 
206, 221 Ala. 592. 

[a] Treatment by mail.—Treat- 
ment by sending medicine or pre- 
scriptions through the mail consti- 
tutes regular treatment by a physi- 
cian within the meaning of a health 
policy. Inter-Ocean Casualty Co. v. 
Pudelestoe, (Ark.) 45 S.W.(2d) 24, 


13. Hester v. Ford, 130 So. 203, 
206, 221 Ala. 592. 


“Diagnosis” 18 C.J. p 1035. 
14 Bennett v. Scottish Board of 
Health, [1921] S.C. 772. - 


15. Pacific Mut. Life Ins. Co. v. 
Cunningham, 54 F.(2d) 927, 932 
(“doubtful whether X-ray applica- 
tions of the character and for the 
purpose under consideration are 
‘treatments’ within the meaning of 
the question’’). , 


16. Harper v. State, 102 So. 55, 20 
Ala.App. 324. 


17. Pacific Mut. Life Ins. Co. v. 
Cunningham, 54 F.(2d) 927, 932. 


18. See Medical 40 C.J. p 626 text 
and note 32, 


19. See Proper 50 C.J. p 724. 
20. Defined see Accident Insur- 
ance § 131 note 41 [a]. 


21. See Life Insurance § 179 text 
and note 55. 


22. See Treaties § 1. 
Treaty of: 


Marriage see Communication or 
Treaty of Marriage 12 C.J. p 212; 
eae of Marriage Promise §§ 1- 


Peace see War [40 Cyc 393]. 
23. Treble: 
Costs § 402. 


TREE. [§ 1] A. As Noun.3+ 
whose branches spring from and are supported upon 


A woody plant 


Damages: 
Generally see Damages §§ 48, 299. 
Forcible Entry and Detainer § 138. 
Infringement see Patents § 633. 
Trespass § 267 et seq. 
Waste [40 Cyc 535]. 
24. Coke Inst. [quot U. S. v. Roy- 
all, 27 F.Cas.No. 16,202, 3 CranchC.C. 


620]. See James v. Com., 12 Serge.& 
R. (Pa.) 220, 227 (‘‘the instrument is 


called in Stat. 51 Hen. III, a tre- 
bucket, a pitfall’). 
25. James v. Com., 12 Serg.&R. 


(Pa.) 220, 227 [cit Coke]. 


26. Coke Inst. [quot U. S. v. Roy- 
pre F.Cas.No. 16,202, 3 Cranch.C.C, 
620]. 


27. Blackstone Comm., Jacob L. 
D. [both quot U. S. v. Royall, 27 F. 
Cas.No. 16,202, 3 CranchC.C. 620]. 


[a] Description and etymology.— 
“The last instrument that was seen_ 
in England, as Morgan, an editor of 
Jacob’s Dictionary mentions, con- 
sisted of a beam or rafter, moving on 
a fulcrum, and extending to the cen- 
ter of a large pond, on which end the 
stool used to be placed; while, on the 
other hand, Daines Barrington, a 
learned antiquarian, in his Observa- 
tions on the Statutes 40, says, it is 
a machine anciently used in the siege 
of towns, and the etymology is from 
the Celtic, tre, that is, ville, and sig- 
nifies a town-bucket.” James v. 
Com., 12 Serg.&R. (Pa.) 220, 227. 


28. “Castigatory” 11 C.J. p 27. 
29. “Cucking stool” 17 C.J. p 390. 
30. “Ducking Stool” 19 C.J. p 818. 


31. U. S. v. Royall, 27 F.Cas.No. 
16,202, 3 CranchC.C. 620. 


32. Jacob L. D. [quot U. S. |v, 
Royall, 27 F.Cas.No. 16,202, 3 Cranch 
C.C. 620]. 


33. A maxim meaning “We call a 
child a year old on the three hundred 
and sixty-fifth day, when the day is 
fairly begun, but not ended; because 
we calculate the civil year by mo- 
ments, and not by days.” Morgan 
Leg. Max. [cit Dig. 50, 16, 134] 


34. Trees: 


In general see Logs and Logging 38 
C.J. p. 138; Woods and Forests [40 
Cyc 2794]. 


eee by mortgage see Mortgages 


For later cases, developments and chang’es in the law see Annotations, same title and section number 
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a trunk or body.*5 The word, without any explana- 
. tion, implies, ex vi termini, a standing tree.?¢ 


Other words compared. “Post’8™ and “monu- 
ment”’§ may be synonymous with “tree.” “Timber” 
may include “trees,”® although as a generic term 
“timber” properly signifies only such trees as are 

used in building—either ships or dwellings.*° 
“Trees,” it has been said, generally speaking means 
wood applicable to buildings,*! and does not include 
orchard trees.*2 “Timber” and “lumber” have been 
distinguished from “tree” or “trees” ;4* and “logs”’*# 
and “wood”*®> have been distinguished from “trees.” 
“Trees” has been distinguished from “emblements,’’4® 


Phrases: “All trees, woods, coppice, wood-grounds, 
of what kind or growth soever,”*? “any tree or 
trees,”*® “line trees,”*® “shade trees,”®° “standing 
trees,”*! and “white oak trees.”®? 


[§ 2] B. Used as Adjective. Phrase: “Tree Sys- 
tem,’’53 

TREMBLANS. In Louisiana, the local name of a 
floating or trembling prairie.*4 


TREMBLING PRAIRIES.°> In the vicinity of 
the numerous lakes in the parish of Lafourche, 
Louisiana, certain immense tracts.*® 


TRES FACIUNT COLLEGIUM.®7 


Extracting sap from see Trover and 
Conversion [38 Cyc 2016]. 


Fixtures § 111. 
Highways § 372. 
Nuisances § 292. 


On or near boundary see Adjoining 
Landowners §§ 90-101. 


Overhanging or falling, liability for 
injury by see Municipal Corpora- 
tions § 1809. 


Realty see Property § 45; Woods and 
Seas [40 Cyc 2796 text and note 


Regulations as to see Municipal Cor- 
porations § 3698. 
Replevin § 20. 
Reservation of see Deeds § 356. 
Rights as to of: 
eee see Tenancy in Common 


Life tenant see Estates § 88. 


sor tepece see Mortgages §§ 597- 


SEY cg he see Mortgages §§ 597-— 


Owner of fee see. Highways § 259; 
Municipal Corporations §§ 3675, 
3676. 


Purchaser at tax sale see Taxation 
§§ 1808-1814. 


Tenant see Landlord and Tenant § 
731. 
Vendor and Purchaser 
1625]. 
Sale of: 


Lands chiefiy valuable for see Pub- 
lic Lands § 99. 


Frauds, Statute of §§ 138-140. 
Taxation § 152. 
Trover and Conversion [38 Cyc 2016]. 
Waste [40 Cyc 508]. 
Cutting, destruction of, or injury 
to, trees: 
Adverse Possession §§ 20-22. 
Compensation for see Eminent Do- 
main § 245; Municipal Corpora- 
tions § 2678. 
Damages for see Damages § 191. 
Easements § 126. 
Injunctions §§ 189-193. 


[39 Cyc 


Malicious Mischief 38 C.J. p 356. 


Notice to remove see Municipal Cor- 
porations § 215 note 55 [b]. 

On Indian land see Indians § 52. 

On public land see Public Lands §§ 
6-36, 439-446. 

Severance as affecting: 
Character as real or personal see 

Property § 465. 

Title see Accession § 11. 


Telegraph or telephone lines, con- 
struction or maintenance of see 
Malicious Mischief § 13 note 34 
[b]; Telegraphs and Telephones § 
69. 


Jare not synonymous terms. 
‘ter refers to the substance of the for- 


Planting trees: 
Bounties § 42. 
Gift for see Charities § 36. 


Timber culture lands see 
Lands § 97. 


Clay v. Postal Tel.-Cable Co., 
658, 70 Miss. 406, 411. 


36. Idol v. Jones, 138 N.C. 162, 164. 
37. See Post § 1 note 50 [a] (3). 


38. See Post § 1 note 50 [a] (8). 
See also Boundaries § 9. 


39. See Logs and Logging § 2. 


40. U. S. v. Schuler, 27 F.Cas.No. 
16,234, 6 McLean 28, 37. 


“Timber” as not including: 
peu trees see Logs and Logging § 


Public 


35. 
11 So. 


Saplings see Logs and Logging § 2. 


Trees suitable only for firewood see 
Logs and Logging § 2. 


41. Bullen vy. Denning, 5 B.&C. 842, 
851, 11 E.C.L. 705, 108 Reprint 313 
(per Littledale, J.). 


42. Bullen y. Denning, 5 B.&C. 842, 
851, 11 E.C.L. 705, 108 Reprint 313 
(per Littledale, J.). 


43. U.S. v. Schuler, 27 F.Cas.No. 
16,234, 6 McLean 28, 37. (‘But its 
signification [of ‘‘timber’’] is not lim- 
ited to trees: it applies to the wood, 
or the particular form which the 
tree assumes when no longer growing 
or standing in the ground. Strictly 
speaking, a tree is that which is 
growing or standing in the ground 
whether alive or dead. There are 
dead and live trees, both standing. 
But when the trunk is severed from 
the root, and felled to the earth, it is 
no longer, properly speaking, a tree. 
It becomes timber or lumber, accord- 
ing to the use to which it can be ap- 
plied’). 


“umber” see Logs and Logging § 
5 


: “Timber” see Logs and Logging § 


44, 


See Logs and Logging § 1 note 
BRCM Bon C839 es 
45. Graham v. West, 55 S.H. 931. 


932, 126 Ga. 624 (‘‘ ‘Trees’ and ‘wood’ 
The lat- 


mer when cut for use. The old max- 
im is: ‘Arbor dum crescit, lignum 
cum crescere nescit’—a tree while it 
grows, wood when it cannot grow; 
that is, when it is cut down’). 


46. See Woods and Forests [40 
Cyc 2796 text and note 8]. 

Nursery trees as emblements see 
Crops § 5 note 27 [f]. 

47. Wyndham v. Way, 
316, 318, 128 Reprint 351. 


4g. Davis v. State, 214 S.W. 6, 7, 
139 Ark. 175. 


4 Taunt. 


[a] Includes “all kinds of trees, 
whether timber, fruit, ornamental, or 
shade.’’ Davis v. State, 214 S.W. 
6, 7, 189 Ark. 175. 


49. See Boundaries § 7 text and 
note 71. 

50. Defined see 57 C.J. p 543. 
i See Standing § 2 text and note 
0. 

52. Rea v. State, 87 S.E. 685, 17 


Ga.App. 476. 


53. Edison Electric Light Co. v. 
Westinghouse, 55 F. 490, 507. 


_{a]. Description—‘“A system of 
distribution in which the electrical 
energy starts from the central sta- 
tion on the largest of all the conduc- 
tors in the system, then divides it- 
self into so many branches as may 
be necessary to accommodate the 
groups of lamps to be operated, and 
which branches diminish in section- 
al area as the distance from the sta- 
tion increases.” Edison fH#£lectric 
ions Co. v. Westinghouse, 55 F. 490, 


54. Caillouet & Maginnis v. Co- 
guenhem, 35 So. 385, 386, 111 La. 60. 


[a] Description.—‘‘An unusual 
formation. It consists of vegetation, 
part of it decayed, interwoven, and 
in some places quite consistent. Cat- 
tle will browse on its surface in plac- 
es, and feed on its feuille succulente, 
or green, nutritious leaves and twigs 
which the water keeps fresh. In ap- 
pearance the prairie tremblante is a 


verdant meadow, consisting of a 
large body of water covered with 
vegetation. It is shaky in many 


places, yet it does not as a body float 
around over the waters, as has some- 
times been said. It is stationary, but 
not always a safe surface. A heavy 
step will cause a vibrating motion of 
the surface, extending a number of 
feet around.” Caillouet & Maginnis 
vy. Coguenhem, 35 So. 385, 386, 111 La. 
60. 


“trembling prairies” post. 
55. “Prairie” 49 C.J. p 1316. 


56. Century D. [quot Caillouet & 
Maginnis v. Coguenhem, 35 So. 385, 
386, 111 La. 60]. 


[a] Description.—‘'These seem to 
be a surface composed of matted 
roots and decayed stalks of the marsh 
vegetation, floating upon the water in 
some instances and upon very soft 
mud in other. Over these prairies it 
is practicable to walk, and cattle 
graze upon them, although they vi- 
brate at every tread, and a cut of a 
few feet in depth will always discov- 
er a substratum of water.” Century 
D. [quot Caillouet & Maginnis v. 
Coguenhem, 35 So. 385, -386, 111 La. 
60]. 


57. A maxim meaning, “Three 
form a corporation.” Bouvier lL. D. 
[cit Dig. 50, 16, 85; 1 Blackstone 


Comm. p 469]. 


876 [63 0.J.] 


TRESPASS 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 885] 
ANALYSIS 
. DEFINITIONS AND DISTINCTIONS [sub-analysis p 876} 
. ELEMENTS AND ACTS CONSTITUTING [sub-analysis p 876] 
. RIGHT INVADED AND RIGHT OF ACTION FOR INVASION [sub-analysis p 877] 


I 
II 
III 
IV. PERSONS ENTITLED TO SUE [sub-analysis p 878] 
V. PERSONS LIABLE ronnie sts p 878] 
VI. DEFENSES [sub-analysis p 878] 
VII. ACTIONS [sub-analysis p 879] 
VIiI. DAMAGES [sub-analysis p 882] 
IX. STATUTORY ACTIONS FOR PENALTIES AND MULTIPLE DAMAGES ([sub-analysis p 883] 
X. CRIMINAL TRESPASS [sub-analysis -p 884] 


XI. RIGHTS ACQUIRED BY TRESPASSERS [sub-analysis p 885] 


SUB-ANALYSIS 


I. DEFINITIONS AND DISTINCTIONS [§§ 1-3] p 886 
A. In General [§ 1] p 886 
B. Joint Trespass [§ 2] p 887 
C. Distinctions [§ 3] p 888 


Il, ELEMENTS AND ACTS CONSTITUTING [§§ 4-17] p 888 
A. In General [§ 4] p 888 
B. Intent [§ 5] p 889 
C. Force [§ 6] p 890 
D. The Act [§§ 7-17] p 891 
1. Trespass to the Person [§ 7] p 891 
2. Trespass to Personalty [§§ 8-10] p 891 
a. In General [§ 8] p 891 
b. Destruction of, or Injury to, Property [§ 9] p 892 
e. Taking, Carrying Away, or Detaining [§ 10] p 892 
3. Trespass to Realty [§§ 11-15] p 893 
a. In General [§ 11] p 893 
b. Entry on Realty [§§ 12-14] p 894 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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(1) Entry in General [§ 12] p 894 
(2) Entry in Person [§ 13] p 895 
(3) Entry by Thing Controlled by Defendant [§ 14] p 897 
e. Wrongful Act after Rightful Entry [§ 15] p 898 
4. Wraspaés Ab Initio [§§ 16-17] p 899 
a. In General [§ 16] p 899 
b. License or Agreement [§ 17] p 901 


Il. RIGHT INVADED AND RIGHT OF ACTION FOR INVASION [§§ 18-57] p 902 
A. In General. [§ 18] p 902 
B. Trespass on Realty [§§ 19-49] p 902 
- 1. Im General [§ 19] p 902 
2. Possession Supporting Action [§§ 20-22] p 903 
a. In General [§ 20] p 903 
b. Actual Possession [§ 21] p 904 
e. Constructive Possession [§ 22] p 905 
3. Possession with Title or Claim [§§ 23-27] p 906 
a. Possession with Full Legal Title’ [§ 23] p 906 
b. Possession Coupled with Some Interest [§ 24] p 907 
ce. Possession under Color of Title or Claim of Right [§§ 25-26] p 908 
(1) In General [§ 25] p 908 
(2) Possession of Part of Tract [§ 26] p 909 
d. Adverse Possession Giving Title [§ 27] p 910 
4. Possession without Title [§ 28] p 910 
5. Title Supporting Action [§§ 29-45] p 913 
a. In General [§ 29] p 913 
b. Title to Vacant Land [§§ 30-38] p 915 
(1) Full Legal Title [§§ 30-33] p 915 
(a) In General [§ 30] p 915 
(b) Exceptions or Reservations in Deeds [§ 31] p 916 
(c) Tax Title [§ 32] p 916 
(d) Imperfect Legal Title [§ 33] p 916 
(2) Rights Less Than Legal Title [§§ 34-36] p 916 
(a) In General [§ 34] p 916 
(b) Interests in Public Lands [§ 35] p 917 
(c) In Personam [§ 36] p 917 
(3) Color of Title [§ 37] p 918 
(4) Equitable Title [§ 38] p 918 
ec. Title to Occupied Land [§§ 39-45] p 918 
(1) Occupation under Owner [§ 39] p 918 
(2) Occupation of Lessee [§§ 40-42] p 919 
(a) Before Reéntry by Owner [§§ 40-41] p 919 
aa. In General [§ 40] p 919 
bb. Injury to Reversion [§ 41] p 919 
(b) After Reéntry by Owner [§ 42] p 920 
(3) Adverse Possession [§§ 43-45] p 920 
(a) In General [§ 43] p 920 
(b) Disseizin [§ 44] p 921 
(c) After Reéntry by Owner [§ 45] p 922 
6. Realty of Particular Nature [§$ 4649] p 923 
a. Land Covered with Water [§ 46] p 923 
b. Things Affixed to Realty [§§ 47-49] p 923 
(1) Another’s Realty [§ 47] p 923 
(2) Realty in Which Plaintiff Has Interest.[§§ 48- oe p 924 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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(a) In General [§ 48] p 924 
(b) After Severance; Trespass De Bonis [§ 49] p 924 
C. Trespass to Personalty [§§ 50-57] p 925 : 
1. Possession [§§ 50-54] p 925. 
a, Actual or Constructive [§ 50] p 925 
b. Coupled with Legal Title [§ 51] p 926 
ce. Coupled with Rights Less Than Legal Title [§ 52] p 927 
d. Under Color of Title [§ 53] p 927 
e. Not Coupled with an Interest [§ 54] p 927 
2. Title and Lesser Rights [§§ 55-57] p 928 
a. Personalty Not in Actual Possession of Anyone § 55] p 928 
b. Personalty Held by Another but Not Adversely [§§ 56-57] p 928. 
(1) Legal Title [§ 56] p 928 
(2) Rights Less Than Legal Title [§ 57] p 929 


IV. PERSONS ENTITLED TO SUE [§§ 58-65] p 929 
. In General [§ 58] p 929 

. Assignees [§ 59] p929 

. Corporations [§ 60] p 929 

. Hxecutors and Administrators [§ 61] p 929 

. Guardians and Next Friends [§ 62] p 930 

. Husband and Wife [§ 63] p 930 

. Trustees [§ 64] p 930 

. Widow and Tenant by Curtesy [§ 65] p 930 


Tat huowte 


V. PERSONS LIABLE [§§ 66-80] p 930 
A. In General [§ 66] p 930 
B. Persons Actually Doing, or Aiding in, the Act [§ 67] p 931 
C. Persons Authorizing, Encouraging, or Directing the Act [§§ 68-79] p 931 
1. In General [§ 68] p 931 
2. Ratification [§ 69] p 932 
3. Owners of Property [§ 70] p 932 
4. Officers of the Law [§ 71] p 933 
5. Particular Relationships [§§ 72-79] p 933 
. Master or Principal and Servant or Agent [§ 72] p 933 
. Independent Contractors [§ 73] p 934 
. Stockholders and Directors [§ 74] p 934 
. Parent and Child [§ 75] p 934 
. Attorney and Client [§ 76] p 934 
Vendor and Purchaser [§ 77] p 934 
. Licensor and Licensee [§ 78] p 935 
. Representatives of Deceased Trespassers [§ 79] p 935 
D. Joint and Several Liability [§ 80] p 935 


momo preoereanws 


VI. DEFENSES [§§ 81-125] p 937 

. In General [§ 81] p 937 

. Custom [§ 82] p 938 

. Defense of Person or Property [§ 83] p 939 

. Acts Subsequent to Trespass [§§ 84-86] p 939 
1. In General [§ 84] p 939 
2. Satisfaction or Release [§ 85] p 940 
3. Restitution or Retaking [§ 86] p 940 

KE. Wrongful Acts of Plaintiff [§§ 87-88] p 940 

1. In General [§ 87] p 940 


DPamWPrP 
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2. Illegal Use of Realty [§ 88] p 940 
F. Waiver and Estoppel [§§ 89-91] p 941. 
1. In General [§ 89] p 941 
2. E'stoppel of Plaintiff [§ 90] p 941 
3. Estoppel of Defendant [§ 91] p 941 
G. Title or Other Right [§§ 92-110] p 942 
1. Realty in Possession of Another [§§ 92-103] p 942 
a. Title [§§ 92-97] p 942 
(1) In General [§ 92] p 942 
(2) Sufficiency of Title [§ 93] p 943 
(3) Title as Cotenant [§ 94] p 943 
(4) Agreed Boundary [§ 95] p 943 
(5) Rights of Occupant [§ 96] p 944 
(6) Force in Asserting Title [§ 97] p 944 
b. Rights Other Than Title [§§ 98-102] p 946 
(1) In General [§ 98] p 946 
(2) Right of Possession [§ 99] p 947 
(3) Public Rights [§ 100] p 948 
(4) Right To Cut Timber after Expiration of Time Limited [§ 101] p 949 
(5) Force in Exercising Rights [§ 102] p 949 
¢e. Title or Right to Things Affixed to Plaintiff’s Realty [§ 103] p 949 
2. Realty in Defendant’s Possession [§§ 104-105] p 949 
a. In General [§ 104] p 949 
b. Force in Exercising Rights [§ 105] p 950 
3. Personalty [§§ 106-109] p 950 
a. In General [§ 106] p 950 
b. Liens [§ 107] p 951 
ce. Personalty on Land of Another [§ 108] p 951 
d. Force in Exercising Right [§ 109] p 952 
4. Title or Rights in Third Persons [§ 110] p 952 
H. Rights in Personam [§§ 111-118] p 954 
1. In General [§ 111] p 954 
2. Consent or License [§§ 112-114] p 954 
a. In General [§ 112] p 954 
b. Implied License [§ 113] p 955 
¢. Revocation or Expiration of License [§ 114] p 956 
3. Contracts [§§ 115-116] p 957 
a. In General [§ 115] p 957 
b. Agreements for Purchase or Lease of Land [§ 116] p 958 
4. Authority from Third Persons [§ 117] p 958 
5. Force in Exercising Rights [§ 118] p 959 
I. Rights Given by Law [§§ 119-125] p 960 
1. In General [§ 119] p 960 
2. Statutory Rights in General [§ 120] p 960 
3. Exercise of Duty as Public Servant [§ 121] p 960 
4. Process, Judgment, or Order of Court [§§ 122-125] p 962 _ 
a. In General [§ 122] p 962 
b. Validity of Process [§ 123] p 962 
ec. Acts and Persons Protected [§ 124] p 963 
5. Eminent Domain [§ 125] p 963 


VII. ACTIONS [§§ 126-223] p 964 
A. Nature and Form [§§ 126-131] p 964 
1. Nature of Action [§§ 126-127] p 964 


For later cases, developments and changes in the law see Annotations, same title and section number. 


879 


880 [63 C.J.] TRESPASS 


a. In General [§ 126] p 964 
b. Title to Land [§ 127] p 964 
2. Form of Action [§§ 128-131] p 965 
a. In General [§ 128] p 965 
b. Trespass Quare Clausum [§ 129] p 966 
ce. Trespass de Bonis [§ 130] p 966 
d. Trespass for Mesne Profits [§ 131] p 967 
B. Jurisdiction and Venue [§§ 132-137] p 967 
1. Jurisdiction [§§ 132-135] p 967 
a. Subject Matter [§ 132] p 967 
b. Person [§ 133] p 968 oy 
c. Courts of Limited Jurisdiction [§§ 134-135] p 968 
(1) In General [§ 134] p 968 
(2) Title Involved [§ 135] p 968 
2. Venue [§§ 136-137] p 969 
a. In General [§ 136] p 969 
b. Under Statutes [§ 137] p 969 
C. Conditions Precedent [§ 138] p 970 
D. Parties [§§ 139-143] p 971 
1. In General [§ 139] p 971 
2. Parties Plaintiff [§§ 140-141] p 971 
a. In General [§ 140] p 971 
b. Joinder of Parties Plaintiff [§ 141] p 971 
3. Parties Defendant [§ 142] p 972 
4. New Parties and Change of Parties [§ 143] p 973 
E. Process [§ 144] p 973 
F. Time To Sue and Limitations [§ 145] p 974 
G. Pleading [§§ 146-187] p 974 
1. In General [§ 146] p 974 
2. Declaration, Petition, or Complaint [§§ 147-157] p 974 
. In General [§ 147] p 974 
. Description of Property [§ 148] p 976 
. Statement of Acts Constituting Trespass [§ 149] p 978 
. Title and Possession [§ 150] p 979 
. Time [§ 151] p 980 
. Damages [§§ 152-157] p 981 
(1) In General [§ 152] p 981 
(2) Quantity and Value [§ 153] p 982 
(3) Exemplary Damages [§ 154] p 982 
(4) Nominal Damages [§ 155] p 983 
(5) Matters of Aggravation [§ 156] p 983 
(6) Effect of Special Statutes [§ 157] p 983 
3. Plea or Answer [§§ 158-168] p 983 
a. In General [§ 158] p 983 
b. Essential Allegations [§ 159] p 984 
c. Pleas in Abatement [§ 160] p 985 
d. Denials [§§ 161-165] p 985 
(1) On Information and Belief [§ 161] p 985 
(2) Denial of Right Invaded [§ 162] p 985 
(3) General Issue or General Denial [§ 163] p 986 
(4) Pleas Amounting to General Issue [§ 164] p 986 
(5)- Denial of Damages [§ 165] p 986 
e. Justification [§§ 166-167] p 986 


Hh Oo mo of 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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(1) In General [§ 166] p 986 
(2) Liberum Tenementum [§ 167] p 988 
f. Matters in Mitigation [§ 168] p 989 
4. Replication or New Assignment [§§ 169-170] p 989 
a. Necessity and Propriety [§ 169] p 989 
b. Sufficiency [§ 170] p 990 
5. Rejoinder and Subsequent Pleadings [§ 171} p 991 
6. Departure [§ 172] p 991 
7. Amendments [§ 173] p 991 
8. Issues, Proof, and Variance [§§ 174-187] p 992 
a. Matters To Be Proved [§ 174] p 992 
b. Issues Raised by Pleadings [§ 175] p 993 
e. Evidence Admissible under Pleadings [§§ 176-186] p 996 
(1) In General [§ 176] p 996 
(2) Time [§ 177] p 996 
(3) Damage [§ 178] p 997 
(4) Possession and Title [§ 179] p 997 
(5) Justification [§§ 180-182] p 998 
(a) In General [§ 180] p 998 
(b) Licenses [§ 181] p 999 
(c) Liberum Tenementum [§ 182] p 999 
(6) General Issue or General Denial [$$ 183-186] p 999 
(a) In General [§ 183] p 999 
(b) Possession and Title [§ 184] p 999 
(c) Justification [§ 185] p 1000 
(d) Damages [§ 186] p 1000 
d. Variance [§ 187] p 1001 
H. Evidence [§§ 188-214] p 1002 
1. Presumptions and Burden of Proof [§§ 188-190] p 1002 
a. In General [§ 188] p 1002 
b. Plaintiff's Burden [§ 189] p 1002 
e. Defendant’s Burden [§ 190] p 1003 
2. Admissibility [§§ 191-204] p 1005 
a. In General [§ 191] p 1005 
b. Ownership and Possession [§§ 192-193] p 1007 
(1) Ownership [§ 192] p 1007 
(2) Possession [§ 193] p 1009 
e. Circumstances of Trespass and Defendant’s Connection Therewith [§§ 194-195] p 1010 
(1) In General [§ 194] p 1010 
(2) Connection of Defendant with Act [§ 195] p 1010 
d. Place of Trespass [§ 196] p 1011 
e. Intent and Motive [§ 197] p 1011 
f. Consent or License [§ 198] p 1011 
g. Damages [§§ 199-204] p 1012 
(1) In General [§ 199] p 1012 | 
(2) Injury to Business [§ 200] p 1013 
(3) Injury to Land [§ 201] p 1013 
(4) Evidence of Value [§ 202] p 1014 
(5) Exemplary Damages [§ 203] p 1015 
(6) Aggravation or Mitigation [§ 204] p 1015 
3. Weight and Sufficiency [§§ 205-214] p 1016 
a. In General [§ 205] p 1016 
b. Title and Possession [§§ 206-212] p 1018 
(1) In General [§ 206] p 1018 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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| (2) Plaintiff [§§ 207-209] p 1019 lt 
(a) In General [§ 207] p 1019 1 
(b) Title of Plaintiff [§ 208] p 1019 |] 
(ce) Possession of Plaintiff [§ 209] p 1021 . ‘ | 


(3) Defendant [§§ 210-214] p 1023 
(a) In General [§ 210] p 1023 
(b) Title of Defendant [§ 211] p 1023 i j 
(c) Possession of Defendant [§ 212] p 1024 iy 
e. Damages [§§ 213-214] p 1024 
(1) In General [§ 213] p 1024 | | 
(2) Exemplary Damages [§ 214] p 1026 
I. Costs [§§ 215-216] p 1026 a | 
1. In General [§ 215] p 1026 | 
2. Title Involved [§ 216] p 1027 } 
J. Trial [§§ 217-223] p 1029 
1. In General [§ 217] p 1029 ' 
2. Questions for Jury [§ 218] p 1029 | 
3. Instructions [§ 219] p 1031 
4. Verdict and Findings [§§ 220-221] p 1033 | 
a. In General [§ 220] p 1033 
b. Joint Rights and Liabilities [§ 221] p 1033 | 
5. Judgment [§§ 222-223] p 1034 a | 
a. In General [§ 222] p 1034 | 


b. Joint Rights and Liabilities [§ 223] p 1034 


VIII. DAMAGES [(§§ 224-266] p 1035 | 
A. In General [§ 224] p 1035 | 
B. Nominal Damages [§ 225] p 1035 
C. Grounds and Elements of Compensatory Damages [§§ 226-240] p 1036 | 

1. In General [§ 226] p 1036 

2. Direct and Consequential Damages [§ 227] p 1036 | 

3. Remote, Speculative, or Conjectural Damages [§ 228] p 1037 

4. Items Allowable [§§ 229-233] p 1037 
a. In General [§ 229] p 1037 ; | 
b. Pain and Suffering [§ 230] p. 1037 i 
e. Interest [§ 231] p 1038 i} 
d. Expense Incurred in Avoiding Consequences [§ 232] p 1039 | 


| 

e. Counsel Fees and Expenses of Litigation [§ 233] p 1039 

5. Deductions for Labor Expended in Committing Trespass [§ 234] p 1039 i 
6. Aggravation [§ 235] p 1040 
7. Mitigation of Damages and Reduction of Loss [§§ 236-240] p 1040 i| 


a. In General [§ 236] p 1040 it 
b. Damages Preventable by Plaintiff [§ 237] p1041  - i 
ce. Reparation by Defendant [§ 238] p 1042 | 
d. Benefits Incident to the Trespass [§ 239] p 1042 i 
e. Application of Property or Proceeds to Plaintif’s Obligations [§ 240] p 1042 | 


D. Exemplary Damages [§§ 241-246] p 1043 

. In General [§ 241] p 1043 

. Necessity of Actual Damage [§ 242] p 1043 

. Grounds for Exemplary Damages [§ 243] p 1044 
. Willful Acts Done in Good Faith [§ 244] p 1046 
. Acts Punishable as Crimes [§ 245] p 1047 

. Amount of Exemplary Damages [§ 246] p 1047 
E. Measure of Damages [§§ 247-265] p 1047 


OQ oF wn H 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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1. Amount Awarded in General [§ 247] p 1047 
2. Damages Accruing after Action Brought [§ 248] p 1048 
3. Injuries to the Person [§ 249] p 1048 
4. Injuries to Personalty [§ 250] p 1049 
5. Injuries to Realty [§§ 251-261] p 1049 
a. In General [§ 251] p 1049 
b. Reparable and Temporary Injuries [§ 252] p 1050 
e. Continuing Tréspasses [§ 253] p 1051 
d. Mesne Profits [§ 254] p 1053 
e. Entry and Taking Away Property [§§ 255-261] p 1053 
(1) In General [§ 255] p 1053 
(2) Timber [§§ 256-261] p 1054 
(a) In General [§ 256] p 1054 
(b) Willful Trespass [§ 257] p 1056 
(ce) Highest Market Value Doctrine [§§ 258-260] p 1057 
aa. In General [§ 258] p 1057 
bb. Application of Statute [§ 259] p 1057 
ce. Hxceptions [§ 260] p 1057 
(d) Trees Not Valuable for Timber [§ 261] p 1057 
6. Interest of Parties as Affecting Damages [§§ 262-265] p 1058 
a. Plaintiffs Interest [§§ 262-264] p 1058 
(1) In General [§ 262] p 1058 
(2) Permitting Possessor To Recover Entire Damage [§ 263] p 1058 
(3) Limiting Possessor’s Recovery to Extent of His Right [§ 264] p 1059 
b. Defendant’s Interest [§ 265] p 1060 
F. Inadequate and Excessive Damages [§ 266] p 1060 


IX. STATUTORY ACTIONS FOR PENALTIES AND MULTIPLE DAMAGES [§§ 267-299] p 1061 
. In General [§ 267] p 1061 
. Acts to Which Statute Applies [§ 268] p 1062 
. Property to Which Statute Applies [§ 269] p 1062 
. Right, Invaded [§§ 270-272] p 1062 
1. In General [§ 270] p 1062 
2. Necessity of Possession [§ 271] p 1063 
3. Title of Defendant [§ 272] p 1063 
. Intent [§ 273] p 1063 
. Persons Liable [§ 274] p 1065 
. Defenses [§ 275] p 1065 
. Actions [§§ 276-299] p 1066 
1. Nature and Form of Remedy [§ 276] p 1066 
2. Jurisdiction [§ 277] p 1067 
3. Parties [§ 278] p 1067 
4. Process [§ 279] p 1067 
5. Pleadings [§§ 280-283] p 1067 
a. Declaration or Complaint [§§ 280-281] p 1067 
(1) In General [§ 280] p 1067 
(2) Reference to Statute [§ 281] p 1068 
b. Plea or Answer [§ 282] p 1068 
ce. Issues, Proof, and Variance [§ 283] p 1069 
6. Evidence [§§ 284-286] p 1069 
a. Presumptions and Burden of Proof [§ 284] p 1069 
b. Admissibility [§ 285] p 1070 
c. Weight and Sufficiency [§ 286] p 1071 
7. Damages [§§ 287-290] p 1071 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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a. In General [§ 287] p 1071 
b. Interest on Treble Damages [§ 288] p 1072 
c. Excessiveness of Damages [§ 289] p 1072 
d. Recovery of Actual Damages [§ 290] p 1072 
8. Penalty [§ 291] p 1072 
9. Trial [§§ 292-296] p 1072 
a. In General [§ 292] p 1072 
b. Province of Court and Jury [§§ 293-294] p 1072 
(1) In General [§ 293] p 1072 
(2) Multiplying Damages [§ 294] p 1073 
ec. Instructions [§ 295] p 1073 ie 
d. Verdict [§ 296] p 1074 
10. Judgment [§ 297] p 1074 
11. Costs [§ 298] p 1074 
12. Appeal and Error [§ 299] p 1074 


X. CRIMINAL TRESPASS [§§ 300-348] p 1075 
A. At Common Law [§§ 300-303] p 1075 
1. In General [§ 300] p 1075 
2. To Personaliy [§§ 301-302] p 1075 
a. In General [§ 301] p 1075 
b. Distinguishable from Other Acts [§ 302] p 1075 
3. To Realty [§ 303] p 1076 
B. Under Roman and Civil Law [§ 304] p 1076 
C. Under Statutes [§§ 305-326] p 1076 
1. In General [§ 305] p 1076 
2. Elements of Offense [§§ 306-314] p 1076 
a. In General [§ 306] p 1076 
b. Right Invaded [§ 307] p 1077 
c. Intent [§§ 308-314] p 1078 
(1) Statute Silent as to Intent [§§ 308-309] p 1078 
(a) View That Criminal Intent Necessary [§ 308] p 1078 
(b) View That No Criminal Intent Necessary [§ 309] p 1079 
(2) Specific Intent Required by Statute [§§ 310-314] p 1079 
(a) In General [§ 310] p 1079 
(b) Scope and Meaning of Terms [§§ 311-314] p 1080 
aa. “Willful” and “Willfully” [§§ 311-312] p 1080 
(aa) In General [§ 311] p 1080 
(bb) Malice As Element [§ 312] p 1081 
bb. “Malicious” or “Maliciously” [§ 313] p 1081 
ec. “Wantonly” [§ 314] p 1081 
3. Particular Offenses [§§ 315-321] p 1081 
a. Cutting and Removal of Trees [§ 315] p 1081 
b. Trespass on Inclosed or Cultivated Lands [§ 316] p 1082 
ce. Trespass after Notice or Warning [§§ 317-318] p 1082 
(1) In General [§ 317] p 1082 
(2) Property to Which Statute Applies [§ 318] p 1083 
d. Forcible Trespass to Realty [§ 319] p 1084 
e. Malicious Trespass [§ 320] p 1084. 
f. Allanamiento de Morada [§ 321] p 1084 
4. Persons Liable [§ 322] p 1085 
5. Defenses [§§ 323-326] p 1086 
a. In General [§ 323] p 1086 
b. Title of Defendant or Third Person [§ 324] p 1086 


For later cases, developments and changes in the law see Annotations, same title and section number 
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e. License [§ 325] p 1086 


(2) Warrant [§ 329] p 1088 


b. Amendments [§ 330] p 1088 


(1) Lhe Act [§ 332] p 1089 


(7) Intent [§ 338] p 1090 


5. Evidence [§§ 340-342] p 1091 


b. Admissibility [§ 341] p 1091 
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d. Legal Cause or Good Excuse [§ 326] p 1087 
D. Prosecution and Punishment [§§ 327-348] p 1087 
1. Nature and Form of Proceeding [§ 327] p 1087 
2. Affidavit or Complaint, and Warrant [§§ 328-330] p 1087 
a. In General [$§ 328-329] p 1087 
(1) Affidavit or Complaint [§ 328] p 1087 


3. Indictment or Information [§§ 331-338] p 1088 
a. Requisites and Sufficiency in General [§ 331] p 1088 
b. Particular Allegations [§§ 332-338] p 1089 


(2) Breach of the Peace [§ 333] p 1089 

(3) Destgnation of Party Injured [§ 334] p 1089 

(4) Deseription of Property Injured [§ 335] p 1089 
(5) Value of Property Injured [§ 336] p 1090 

(6) Description of Injuries [§ 337] p 1090 


4. Issues, Proof, and Variance [§ 339] p 1091 


a. Presumptions and Burden of Proof [§ 340] p 1091 


ce. Weight and Sufficiency [§ 342] p 1092 


6. Trial [§§ 343-345] p 1093 


a. Questions for Jury [§ 343] p 1093 . 


b. Instructions [§ 344] p 1093 
e. Verdict [§ 345] p 1094 

7. Punishment [§ 346] p 1094 

8. Review [§ 347] p 1094 

9. Costs [§ 348] p 1094 


XI. RIGHTS ACQUIRED BY TRESPASSERS [§ 349] p 1094 


CROSS REFERENCES 


Abatement and Revival § 90 (another action pending), 
§ 356 (death of party), § 459 (revival), § 467 (revi- 
val), § 485 (revival). : 

Accession §§ 7-12, 14 (additions by trespasser). 

Actions §§ 123-126 (remedies distinguished), §§ 188-274 
(joinder of causes), §§ 808-367 (consolidation of ac- 
tions). 

Adjoining Landowmers § 9 (wrongful use of property), § 
14 (encroachments), § 100 (destruction of trees). 
Adverse Possession § 1 et seq (generally), § 129 (inter- 

ruption by trespasser). 

Agency § 534 (trespass by agent). 

Animals §§ 391-483 (trespassing on land), §§ 484-488 
(injury to trespassing animal). 

Arrest § 23 et seq (without warrant), § 526 (wrongful). 

Assault and Battery § 16 (action for), §§ 25-30, 54, 55 
(on trespasser). ; 

Assignments §§ 53, 55 (of cause of action). 

Attachment § 1162 et seq (wrongful). 

Bailments § 121 (action against bailee). 

Breach of the Peace 9 C. J. p 385. ; b ae 

Carriers § 1213 (ejection of passenger), § 1311 (injury 
to trespasser). 

Cemeteries §§ 34-44. ; 

Champerty and Maintenance § 66 (possession by tres- 
passer as adverse). ‘ 

Chattel Mortgages § 289 (action by mortgagor), § 301 
eae 35 prcrbeu see: : 

Collision 5 Ds 

Compromise and Settlement 12 C. J. p 312. 

Contribution §§ 18-25 (between tort-feasors). 

Corporations §§ 2839, 2856, 2857 (action against). 

Costs §§ 62-67 (in action involving title to realty). 

Counties § 132 (action against officer), §§ 272-276 (ac- 
tion against county). 


Covenants §§ 130, 141, 156 (trespass as breach). 

Crops § 15 (action by cropper). 

Death § 106 (action for wrongful act). 

Descent and Distribution § 180 (action by heir or dis- 
tributee). 

Disorderly Conduct 18 C. J. p 1215. 

Drains § 42 (trespass committed by commissioner). 

Easements § 252 (action for interference). 

Ejectment §§ 6, 45 (action against trespasser). 

Election of Remedies 20 C. J. p 1. 

Electricity §§ 40, 41 (injury to trespasser). 

Eminent Domain § 527 (action by landowner). 

Estates § 126 (action by life tenant), § 169 (action by 
remainderman), § 189 (action by reversioner). 

Executions §§ 1222-1240 (wrongful). 

Executors and Administrators §§ 1816, 1817, 1830 (ac- 
tion by personal representative). 

Exemptions § 291 (protection against wrongful seizure). 

Explosives § 30. 

False Imprisonment § 116. 

Fish §§ 36-39 (invasion of rights). 

Fixtures §§ 29-32 (annexation by trespasser), § 127 (ac- 
tion for wrongful severance). 

Forcible Entry and Detainer § 188. 

Game a (invasion of rights), § 17 (trespass on private 
lands). 

Gas § 66 (action against company). 

Health §§ 89-91 (action against officer or board). 

Highways §§ 302-304 (trespasses by officer or board). 

Homesteads § 446 (action by fraudulent grantee). 


‘Homicide §§ 176, 216, 253-267 (killing trespasser). 


Husband and Wife §§ 684-692, 697, 698, 704, 705, 710, 712, 
716-720 (trespasses by or against spouses), §§ 1236—- 
1238 (community). 

Improvements §§ 3-13. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Infants § 251 (action by infant). 

Injunctions §§ 171-200 (restraining trespass). 

Innkeepers § 81 (wrongful entry of guest’s room). 

Internal Revenue § 244 (trespasses by officer). 

Joint Tenancy § 21 (action between joint tenants), § 28 
(action against third person). 

Judges §§ 115-117 (liability for trespass). 

Judgments § 1250 (distinct trespasses), §§ 1360-1361 
(conclusiveness), §§ 1401-1404 (persons affected). 

Justices of the Peace § 35 (liability for trespass). 

Landlord and Tenant § 297 (election to treat holder over 
as trespasser), §§ 1726-1754 (wrongful distress), §§ 
1910-1912 (wrongful dispossession). 

Licenses § 200 (revoked by action). 

Lis Pendens § 17. 

Malicious Mischief 38 C. J. p 356. 

Malicious Prosecution § 116. 

Master and Servant § 409 (servant without scope of em- 
ployment as trespasser), §§ 1505-1510 (trespasses by 
servant), § 1570 (action of against master). 

Mines and Minerals §§ 157, 158, 450-470 (trespass on 
mineral lands). 

Motor Vehicles §§ 233-237 (injury to trespasser by un- 
licensed operator), §§ 806, 807, 1196 (injury to tres- 
passer generally). 
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Navigable Waters § 255 (injury to submerged lands). 

Negligence §§ 129-193 (injury to trespasser). 

Wew Trial § 585 (statutory). 

Officers §§ 326-331 (trespasses by). 

Partnership §§ 364, 365 (liability for trespass). 

Private Roads § 92. : 

Process § 385 (abuse of). zi 

Public Lands §§ 5, 6—36 (trespasser on). 4 

Railroads §§ 1215, 1233, 1597, 1950 (action against), §§ 
2105-2294 (injury to trespasser). pe ee 

Schools and School Districts §§ 621, 622 (liability for 
trespass). 

Searches and Seizures §§ 191-214. | y 

Sheriffs and Constables § 619 (action against). 

Shipping § 438 (injury to trespasser). 

Street Railroads §§ 276-280 (injury to trespasser). 

Telegraphs and Telephones § 65 (injury to trespasser). 

Tenancy in Common §§ 185-191 (action by one cotenant 
against others). ari 

Theaters and Shows § 66 (injury to trespasser). 

Towns § 270 (action by). 

Trover and Conversion 65 C. J. 

Turnpikes and Toll Roads 65 C. J. 

Waters and Watercourses [40 Cyc 581]. 

Woods and Forests [40 Cyc 2796] (trespassers). 


I. DEFINITIONS AND DISTINCTIONS 


[By ALEXANDER O. CoRSTVET] 


[§ 1] A. In General. In a general sense any in- 
vasion of another’s rights is a trespass.‘ In the 
law, “trespass” has a well ascertained and fixed mean- 
ing,? which in its general signification embraces every 
infraction of a legal right;* and so the term “tres- 
pass” in its broadest sense has been held to mean any 


misfeasance, transgression, or offense which dam- 
ages another’s person, health, reputation, or prop- 
erty. As used in some statutes the term is equiv- 
alent to “tort.”> As a tort “trespass” has been held 
to inelude alienation of affections,® conversion,’ de- 
ceit,® libel,® neglgence,?® and also trespass on the 


1. Bergman v. Manhattan _R. Co., 
29 N.E. 1031, 129 N.Y. 6387; Lippe v. 
Metropolitan El. R. Co., 29 N.E. 1030, 
129 N.Y. 680; Kernochan vy. New York 
Bl. R. Co.; 29 N.E. 65, 128 N.Y. 559. 
See Coatsworth v. Lehigh Valley R. 
Co., 131 N.Y.S. 300, 73 Misc. 653 (Cit 
was unnecessary to hold that plaintiff 
was in constructive possession of a 
part of a street in front of another 
owner’s property, to which part plain- 
tiff owned the fee, in order to permit 
him to maintain an action for dam- 
ages resulting from the use of such 

street for railroad purposes). 


fa] Synonym in law Latin is 
“transgressio.” Leisure v. Mononga- 
hela Valley Traction Co., 101 S.E. 737, 
738, 85 W.Va. 346. 


2. Roundtree v. Brantley, 34 Ala. 
544, 554, 73 Am.D. 470 [quot Buehrer 
v. Provident Mut. L. Ins. Co., 175 N.E. 
2b, 927, 123. OhioSt. 264]. 


3 Leisure v. Monongahela Valley 
oes Co., 101 S.E. 737, 738, 85 W. 
a. 5 


[a] “Every cause of action, at 
least in tort.’—Roundtree yv, Brant- 
ley, 34 Ala. 544, 554, 73 Am.D. 470 
[quot Buehrer v. Provident Mut. L. 
264i Co., 175 N.E. 25, 27, 123 OhioSt. 


4 Cox v. Strickland, 47 S.E. 912, 
120 Ga. 104, 106; Williams v. Inman, 
57 S.E. 1009, 1 Ga.App. 321. 


[a] Similar definitions—(1) “Any 
misfeasance or act of one man where- 
by another is injuriously treated or 
damnified.” 8 Blackstone Comm. p 
208 [quot Louisville, etc., R. Co. v. 
McCombs, 55 S.W. 921, 922, 21 Ky.L. 
1358]; Leisure v. Monongahela Val- 
ley Traction Co., 101 S.E. 737, 738, 85 
W.Va. 346. (2) “Any transgression 
or offence against the laws of nature 
or society whether it relates to per- 
son or property.” 3 Blackstone 
Comm. 208 [quot Grunson_ y. 
State, 89 Ind. 533, 536, 46 Am.R. 178]; 
Cox vy. Strickland, 47 S.H. 912, 913, 120 
Ga. 104, 1 Ann.Cas. 870. (8) “Any 


unauthorized entry upon the realty of 
another to the damage thereof.’’ Bou- 
vier L. D.; Collar v. Ulster & D. R. 
Co., 181 N.Y.S.:56, 72> Mise. 274. (4) 
“Any unlawful act, committed with 
violence, actual or implied, to the per- 
son, property, or rights of another.” 
Bouvier L. D. [quot Louisville, etc., 
R. Co. v. McCombs, 55 S.W. 921, 922, 
21 Ky.L. 1358]; Evans v. Cannon, 130 
S.E. 76, 77, 34 Ga.App. 467; Collar v. 
Ulster & 'D. R.Co., 131 N:Y-S: 56,59, 
72 Mise. 274. (5) ‘Every invasion of 
private property, be it ever so mi- 
nute.” Boyle v. Rogers, 31 Man. 263. 


[b] Other definitions.—(1) An in- 
jury to the person, property, or 
rights of another which is the imme- 
diate result of some wrongful act 
committed with force, either actual 
or implied. Reed v. Guessford, 105 
A. 428, 30 Del. 228. (2) A transgres- 
sion or wrongful act, and in its most 
extensive signification, every descrip- 
tion of wrong, and a “trespasser” is 
one who does an unlawful act, or a 
lawful act in an unlawful manner, to 
the injury of the person or property 
of another. Magnolia Petroleum Co. 
v. Witcher, 284 P. 297, 141 Ok}. 175; 
Carter v. Haynes, (Tex.Civ.Anp.) 269 
S.W. 216. To same effect Roundtree 
v. Brantley, 34 Ala. 544, 554, 73 Am, 
Dec. 470 [quot Buehrer v. Provident 
Mut.' i. Ins..Co., 175° N.B. 25,027, 128 
OhioSt. 264]. 


5. See cases infra this note. 


[a] Statutes as to abatement or 
survivaL—Hackensack Trust Co. v. 
Vanden Berg, 97 A. 148, 149, 88 N.J. 
Law 518; Alpaugh v. Conkling, 95 A. 
618, 619, 88 N.J.Law 64; Pushcart v. 
New York Shipbuilding Co., 92 A. 81, 
86 N.J.Law 444. 


[b] Statutes concerning venue.—(1) 
Cahn Bros. & Co. v. Bonnett, 62 Tex. 
674. (2) Where taking and appro- 
priating are intended, and not merely 


negligent, act is trespass. Carver 
Bros. v. Merrett, (Tex.Civ.App.) 184 
S.W. 741. 

[c] “Tort” is an act or omission 


giving rise, in virtue of common-law 
jurisdiction of court, to a civil rem- 
edy which is not an action of con- 
tract, and is sometimes used in a 
broad sense as synonyomus with 
“trespass,” although the latter term 
is treated in a restricted sense as a 
separate tort. Elmore v. Atlantic 
Coast Line R. Co., 131 S.E. 633, 635, 
191 N.C. 182, 438 A.L.R. 1072. 


“Tort” see Torts § 1, 


6. Crespi v. Wigley, (Tex.Civ. App.) 
18 S.W.(2d) 716 (venue statute). 


Alienation -of affections generally. 
see Husband and Wife § 972 et seq. 


7. Ward v. Odem, (Tex.Civ.App.) 
153 S.W. 634, 635 (venue statute). 


“Conversion” distinguished see in- 
fra § 3. 


8. See cases supra this note. 


[a] Statutes as to abatement and 
survivalL—Tichenor vy. Hayes, 41 N.J. 
Law 1938, 198, 32 Am.R. 186; Noice v. 
Brown, 39 N.J.Law 569; Ten Eyck vy. 
Runk, 31 N.J.Law 428, 430. 


Deceit generally see Fraud 26 C.J. 
p 1050. 


9. Cox vy. Strickland, 47 S.E. 912, 
120 Ga, 104, 106 (statute relating to 
venue). 


Libel generally see 
Slander 36 C.J. p 1134. 
10. Hill v. Kimball, 13 S.w. 59, 76 


Tex, 210, 7 L.R.A. 618; Thompson v. 
ee or (Tex.Civ.App.) 9 S.W.(2a) 


Libel and 


la] Negligence.—“Trespass in its 
widest signification, means any vio- 
lation of law. In its most restricted 
sense, it signifies an injury intention- 
ally inflicted by force either upon the 
person or property of another. But 
it still has a signification in law much 
more narrow than the first, and more 
enlarged than the second, meaning 
given, and embraces all cases where 
injury is done to the person or to 
property, and is the indirect result of 
wrongful force. In this last sense 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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case,'? but not breach of contract,!? disturbance of 
one’s peace,'® nor misappropriation of funds by pub- 
he officers.1* In this title, the term is used in a more 


_ limited sense and is to be understood as designating 


an injury to the person, property, or rights of an- 
other, which is the immediate result of some wrongful 
act committed with force, either actual or implied. 


Trespasser. Similarly “trespasser” has been de- 
fined as'® one who does an unlawful act, or a law- 
ful act in an unlawful manner, to the injury of the 
person or property of another;!® one who makes an 
unauthorized entry on another’s property;!7 one who 
goes upon the premises of another without invita- 
tion, express or implied, and does so out of curiosity, 
or for his own purposes or convenience, and not in 
the performance of any duty to such owner;!8 one 
who unlawfully enters or intrudes upon another’s 
land, or unlawfully and forcibly takes another’s per- 
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son is none the less a “trespasser” although the owner 
of the premises is not at home, or is in the street, 
or is himself a trespasser at the time upon the prem- 
ises of a third person.2? A “trespasser” is not an 
outlaw.** As applied in actions for negligence?® in- 
volving injuries by railroads?® or street railroads?? 
“trespasser” has been defined elsewhere. 


_“Trespasser” has been distinguished from “in- 
vitee,”?* “licensee,”?® “loiterer,”®® and “tenant by 
sufferance.”31 


[§ 2] B. Joint Trespass. The trespass is a joint 
trespass where two or more persons unite in com- 
mitting it, or where some actually commit the tort 
and the others command, encourage or direct it.#? 
The persons participating must act in concert and 
codperation,®* although they do not personally par- 
ticipate in the specific act causing the damage,** or 
although all their acts are done separately, if done 


ANTS RY 


RATT 


sonal property.?® 
highway is not a “trespasser.”?° 


child of tender years?? may be a trespasser. 


the word would include injuries to 
persons or property which are the re- 
sult of the negligence of the wrong- 
doer.” Hill v. Kimball, 13 S.W. 59, 60, 
76 Tex. 210, 7 L.R.A. 618; Thompson 
NLR thea (Tex.Civ.App.) 9 S.W.(2d) 


[b] To constitute trespass under 
the venue statute, it is not necessary 
that all of the concurring acts enter- 
ing into and creating a cause of action 
must be ‘wrongful acts willfully or 
negligently committed,” but it is suf- 
ficient if the cause of action has its 
beginning in an affirmative negligent 
act but for which the injury com- 
plained of would not have been sus- 
tained. Texas Hardwood Co. v. Moore, 
(Tex.Civ.App.) 235 S.W. 630. 


Negligence generally see Negli- 
gence 45 C.J. p 608. 


11. -See cases infra this note. 


{a] Statutes concerning venue.— 
Munal v. Brown, 70 F. 967, 968; Hill 
v. Kimball, 13 S.W. 59, 76 Tex. 210, 
217 30 IaReAw 618; eCrespi iv. Wigley, 
(Tex.Civ.App.) 18 S.W.(2d) 716. 


“frespass on the case” distin- 
guished see Actions §§ 117, 126; Case, 
Action On § 4. 

12. Lasater v. Waits, 68 S.W. 500, 
95 Tex. 558, 555 (statute relating to 
venue). 

13. State v. Wood, 107 S.W. 431, 
128 Mo.App, 642 (statute relating to 
costs in justice court prosecutions). 


14 Brown v. Walker, 123 S.E. 633, 
188 N.C. 52 (statute of limitations). 


15. “Innocent trespasser,” see In- 
nocent 32 C.J. p 575 note 16. 


“Naked trespasser” see Naked 45 C. 
J. p 364 note 53. 


16. Little v. State, 8 So, 82, 89 Ala. 
99, 102. 

[a] Arrest.—‘One making an il- 
legal arrest, or making an arrest in 
an illegal manner, is a_ trespasser.” 
Stanfield v. State, 38 S.W.(2d) 94, 96, 
118 Tex.Cr. 47. 


17. Heller v. New York, New Hay- 
en & H. R. Co., 265 F. 192, 194. 


[a] Similar definition.—‘One who, 
not having the title to land, without 
the consent of the true owner, makes 
entry thereon.” Pilcher v. Kirk, 55 
Tex. 208, 216 [quot Hensley v. Con- 
way, (Tex.Civ.App.) 29 S.W.(2d) 416, 
418]. 


Generally, one who is in a public 
A county”? or a 


A per- 


18. Heller v. New York, New Hav- 
en & H. R. Go., 265 F. 192,194. 


[a] Similar definition.—“Any per- 
son who goes upon the premises of 
another, if he goes there out of curi- 
osity or for his own purposes and 
without invitation, express or implied, 
and not in the performance of a duty 
to the owner.” McCarthy v. New 
PS N. H. & H. R. Co., 240 F. 602, 


19. Black L. D. [quot Jones & Nix- 
on v. First State Bank of Hamlin, 
(Tex.Civ.App.) 140 S.W. 116, 118 (“‘ap- 
proved definition’’) ]. 


20. Cooper v. Agee, 
174, 222 Ala. 334. 


132 So. 1738, 


21. Scotts Bluff County v. Tri- 
State Land Co., 142 N.W. 296, 297, 
93 Neb. 805. 

22. Heller v. New York, N. H. & 


H. R. Co., 265 F.:192, 194; McCarthy 
v. New York, etc., R. Co., 240 F. 602, 
606. See Negligence § 152; Railroads 
§ 2105. But see Barre v. Reading 
City: Pass. uh, .Oor,.26.2A. 99,/, dbo. ba. 
170, 173 (“plaintiff’s youth exempted 
her from the charge of being a ‘tres- 
passer,’ in the legal signification~of 
the word’’). 


23. Alabama Fuel. & Iron Co. v. 
Bush, 86 So. 541, 5438, 204 Ala. 658. 


24. .Brooks v. Pittsburgh, etc., R. 
Co., 62 N.E. 694, 158 Ind. 62, 69. 


“Outlaw” 46 C.J. p 1158. 


25. See Negligence §§ 129-131. 

26. See Railroads §§ 2105-2122. 

27. See Street Railroads §§ 276, 
Oi (s 

28. Spain v. St. Louis & S. F. 
Co., (Mo.App.) 190 S.W. 358, 360. 


“Invitee” 33 C.J. p 810. 


' 29. Chafor v. City of Long Beach, 
163 P. 670, 671, 174 Cal. 478, L.RvA. 
191V7E 685, Ann.Cas.1918D 106; Woods 
& Sprague Milling Co., Inc. v. State, 
249 N.Y.S. 59, 60, 139 Misc. 664. See 
dis. op. in Brown v. Boston & M. R. 
R., 64 A. 194, 199, 73 N.H. 568 (“A per- 
son is a licensee when he is on the 
jand of others with their consent, ex- 
press or implied. If he _ is there 
without such consent, and against 
their will, he is a trespasser. In other 
words, if a person is a licensee he is 
rightfully on the landowner’s prem- 
ises. . . But, if he is a trespasser, 
he is in fault for being there’). See 


with a common purpose.*® 
they do not share alike in the profits of the tres- 


It is not material that 


also Negligence § 194; Railroads § 
2106. 


“Licensee” 37 C.J. p 161. 


30. Hern v. Southern Pac. Co., 81 
P. 902, 907, 29 Utah 127 (“The term 
‘loiterer’ of necessity implies appel- 
lant’s presence about the station with- 
out consent, permission, or license. 
If anything, it is even broader than 
these terms; for one may be about 
the station without consent, permis- 
sion, or license, and yet not be loiter- 
ing and therefore be a trespasser, and 
not a loiterer’’). 


“Loiterer” 38 C.J. p 241. 


BS tee See Tenant § 2 text and note 


32. Stephens v. Schadler, 207 S.W. 
704, 182 Ky. 833. 


[a] “Joint trespass” is term ap- 
plied to “two or more persons who 
unite in committing a trespass.” Ab- 
bott L. D. [quot Kansas City v. File, 
55 P. 877, 60 Kan, 157, 161]; Black 
L. D. [quot Bonte v. Postel, 58 S.W. 
536, 109 Ky. 64, 72, 22 Ky.L. 588, 51 
L.R.A, 187]. ; 


33. Brooks v. Ashburn, 9 Ga. 297; 
Bright v. Bell, 37 So. 976; 112 La. 
1078; Cooper v. Cappel, 29 La.Ann. 
213; Murphy v. Wilson, 44 Mo. 313, 
100 Am.D. 290; Dyer v. Tyrrell, 127 
S.W. 114, 142 Mo.App. 467; Walters 
v. Hamilton, 75 Mo.App. 237; Myrick 
v. Downer, 18 Vt. 360. See Joint § 3 
p 838 note 11. 


[a] Persons acting independently. 
—Where various property holders 
who ran water from their premises 
into an underground pipe which ran 
into an open sewer along plaintiff's 
wall, flooding his premises, acted en- 
tirely independent of each other, none 
of them believing that any injury 
would result therefrom to plaintiff’s 
property, they were not joint tres- 
passers. Bonte v. Postel, 58 S.W. 536, 
109 Ky. 64, 51 L.R.A. 187. 


24. Murphy v. Wilson, 44 Mo, 313, 
100 Am.D., 290; Kirkwood v. Miller, 
5 Sneed (Tenn.) 455, 73 Am.D. 134; 
McFadden vy. Schill, 19 S.W. 368, 84 
Tex. 77. 


fa] Where purchaser of timber 
knew that vendor had no right to sell, 
purchase of the timber even when cut 
made the purchaser a joint trespass- 
er. Kentucky Stave Co. v. Page, 
(Ky.) 125 S.W. 170. 


35. .Ferguson vy. Savoy, 9 N.B, 263. 
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[§ 3] C. Distinctions. 


“Conversion” distinguished. Aside from the fact 


Trespass is distinguish- 
able from malicious mischief,** malpractice,** nui- 
sance,?® riot,*® and trespass on the case.*1 
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for any wrongful force, but there is no conversion 


that conversion relates to personalty only, while 


trespass relates to both personalty and realty,*? 
Conversion is usually 
characterized by a wrongful exercise of dominion and 
ownership inconsistent with, and in denial of, the 
rights of the owner.*4 Often the only wrong consists 
in a refusal to surrender a possession which was 
originally rightful, but the right to which has ter- 
minated. In trespass, on the other hand, there is 
always an unlawful taking, either originally, or made 
Also, trespass lies 


there are other differences.** 


so by subsequent misconduct.*® 


if such force is employed in recognition of the own- 
er’s right and with no intent to deprive him of it.*® 
An action for trespass and conversion. is identical 
with an action for conversion ‘where no damage to 
land is claimed.*? 


“Waste” distinguished. While there is no substan- 
tial distinction as far as the remedy is concerned,**® 
and the terms are often confused,*® technically there 
is a difference between waste and trespass.°° t 
is an abuse or destructive use of property by one in 
rightful possession®! but who has not the absolute 
or unqualified title thereto, while trespass 1s an in- 
jury or unauthorized use of property by one having 
no right whatever.®? 


Waste 


II. ELEMENTS AND ACTS CONSTITUTING 


[§ 4] A. In General. Trespass comprehends not 
only forcible wrongs, but also acts the consequences 
of which make them tortious.*? The gist of the action 
for trespass to property is disturbance of posses- 


36. Williams v. Sheldon, 10 Wend. 
(N.Y.) 654. 


37. See Malicious Mischief § 1. 


38. Donald v. Swann, 137 So. 178, 
24 Ala.App. 463 [cert den 137 So. 181, 
223 Ala. 493]. 


/[a] “Trespass to person” is in- 
tentional unlawful act, while ‘“mal- 
practice” arises on account of negli- 
gence. Donald v. Swann, 137 So. 178, 
24 Ala.App. 463 [cert den 137 So. 181, 
223 Ala. 493]. 


“Malpractice” 38 C.J. p 519. 
39. See Nuisances § 12. 
40. See Riot § 2. ( 


41. See Action §§ 117, 126; Case, 
Action on § 4. 


42. See cases supra § 1; Trover 
and Conversion [38 Cyc 2005]. 


43. Montgomery Water Power Co. 
v. William A. Chapman & Co., 126 F. 
68, 61 C.C.A. 124 [aff 126 F. 372, 61 
C.C.A. 347, cert den 24 S.Ct. 849, 192 
U.S. 605, 48 L.Ed. 585]; Bever v. 
Swecker, 116 N.W. 704, 138 Iowa 721; 
May v. Georger, 47 N.Y.S. 1057, 21 
Mise. 622; Hall v. Moor, Add. (Pa.) 
376. 


44. See Trover and Conversion [38 
Cyc, 1997]. 


45. U.S.—Montgomery Water Pow- 
er Co. v. Chapman, 126 F.. 68, 61 C.C. 
A. 124 [aff 126 F. 372, 61 C.C.A. 347]. 


Mo.—State v. Pate, 188 S.W. 139, 
268 Mo. 431. . 


N.Y.—Burnham v. Pidcock, 33 Misc. 
65, 66 N.Y.S. 806 [aff 68 N.Y.S. 1007, 
58 App.Div. 273]. 


Okl.—Wade v. Ray, 168 P. 447, 67 
Okl. 39, L.R.A.1918B 796. 


Or.—Wm, L. Hughson Co. v. North- 
western Nat. Bank of Portland, 268 
P. 756, 126 Or. 43. 


[a] “Trespass is an unlawful tak- 
ing (1)—as, for example, the unlaw- 
ful removal of the property—while 
conversion is an unlawful taking or 
keeping in the exercise, legally con- 
sidered, of the right-of ownership.” 
Montgomery Water Power Co. v. 
Chapman, 126 F. 68, 72, 61 C.C.A. 124 
[aff 126 F. 372, 61 C.C.A. 347, cert den 
24 S.Ct. 849, 192 U.S. 605, 48 L.Ed. 
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or imputed.°*® 


585], (per Shelby, J.). (2) “In tres- 
pass there is always either an origin- 
al wrongful taking, or a taking made 
wrongful ab initio by subsequent mis- 
conduct, while in trover, the original 
taking is supposed or assumed to be 
lawful, and often the only wrongs 
consist in a refusal to surrender a 
possession which was. originally 
rightful, but the right to which has 
terminated.” 2 Cooley Torts (3d ed) 
847. (3) In trespass there is always 
either an original wrongful taking, 
or a taking made wrongful ab initio 
by subsequent misconduct, while in 
trover the original taking is supposed 
or assumed to be lawful, and often 
the only wrong consists in a refusal 
to surrender a possession which was 
originally rightful, but the right to 
which has terminated. Burnham vy. 
Pidcock, 66 N.Y.S. 806, 33 Misc. 65 
[aff 68 N.Y.S. 1007, 58 App.Div. 273]. 


46. Cooley Torts (3d ed) p 517. 
See also Actions § 123. 


47. U.S. v. Ute Coal, ete., Co., 158 
FE. 20, 85 C.C.A. 302. 


48. Roots v. Boring Junction Lum- 
ber Co., 92 P. 811, 50 Or. 298. 


49. Stephenson y. National Bank 
PPR Haven, 109 So. 424, 92 Fla. 


50. . Roots v. Boring Junction Lum- 
per Cow $20P.s8ia- 50 Or, 298. 


51. Stephenson v. National Bank 
of Winter Haven, 109 So, 424, 92 Fla. 
347; Roots v. Boring Junction Lum- 
ber Co., 92. P. 811, 50 Or. 298; Powers 
v. Trustees of Caledonia County 
cu eng School, 106 A. 836, 93 Vt. 


“waste” [40 Cyc 497]. 


52. Stephenson vy. National Bank 
of Winter Haven, 109 So. 424, 92 Fla. 
347; Dahlquist v. Mattson, 233 P. 
883, 40 Idaho 878; McKenna y. Reade, 
144 A. 812, 105 N.J.Law 408; Roots 
v. Boring Junction Lumber Co., 92 
P. 811,818, 50 Or. 298. 


53. Leisure v. Monongahela Valley 
Taio Coy LOL S737) VIS 485 We 
a. ( 


54. Ala.—Pollard v. Pollard, 92 So. 
488, 207 Ala. 270; Weldon v. State, 81 
So. 846, 17 Ala.App. 68. 


sion.** A cause of action for trespass does not arise 
from mere omission to perform a duty;>° there must 
be some affirmative act by violence or force, direct 
The act may be inherently right if 


Mont.—State v. Starkweather, 297 
P. 497, 89 Mont. 381; Thrasher v. 
Hodge, 283 P. 219, 86 Mont. 218. 


Or.—Wm. L. Hughson Co. v. North- 
western Nat. Bank of Portland, 268 
P. 156,126 Or:.43. 


Tex.—Le Sage _ v. 
App.) 286 S.W. 612. 


Vt.—Humphrey v. Twin State Gas 
ei aed Co., 139 A. 440, 100 Vt. 


[a] Public order and highest in- 
terest of society demand that no vio- 
lence shall be done to one in peace- 
able possession of property. Dillard 
v. Hart, 6 La.App. 128. 


55. Elder, Dempster & Co. v. St. 
Louis, Southwestern Ry. Co. of Tex- 
as, 154 S.W. 975, 105 Tex. 628 [an- 
swer conformed to (Civ.App.) 156 S. 
W. 1089]; Lawless v. Tidwell, (Tex. 
Civ.App.) 24 S.W.(2d) 515; Latta v. 
Bier, (Tex.Civ.App.) 281 S.W. 240; 
Brooks vy. Hornbeck, (Tex.Civ.App.) 
274 S.W. 162; Campbell v. Wrylie, 
(Tex.Civ.App.) 212 S.W. 980; Wins- 
low v. Gentry, (Tex.Civ.App.) 154 S. 
W. 260; Davies v. Texas Cent. R. Co., 
133 S.W. 295, 62 Tex.Civ.App. 599. 


[a] Failure of carrier to deliver 
freight received for transportation is 
not a trespass. Davies v. Texas Cent. 
pepe 133 S.W. 295, 62 Tex.Civ.App. 


56. Brown v. Walker, 123 S.E. 638, 
188 N.C. 52; Elder, Dempster & Co. 
v. St. Louis Southwestern Ry. Co. of 
Texas, 154 S.W. 975, 105 Tex. 628 [an- 
swer conformed to (Civ.App.) 156 S. 
W. 1089]; Latta vy. Bier, (Tex.Civ. 
App.) 281 S.W. 240; Brooks v. Horn- 
beck, (Tex.Civ.App.) 274 S.W. 162. 


[a] Collision between plaintiff’s 
automobile and defendant’s motorbus 
held not trespass. Sproles v. Schepps, 
(Tex.Civ.App.) 26 S.W.(2d) 922. 


[b] Delivery of automobile with 
defective brakes without disclosing 
their defective condition to codefend- 
ants, whose employee in driving it, 
injured plaintiff, was not a trespass, 
as act was not active wrong or neg- 
ligence. Justin McCarty, Ine., v. Ash, 
(Tex.Civ.App.) 18 S.W.(2d) 765. 


[ec] Leaving unlighted truck on 
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For later cases, developments and changes in the law see Annotations, same title and section number. 


properly performed, yet, if performed in a culpably 
negligent manner, resulting in injury, it may be a. 
trespass as to the person injured thereby;°7 but while 
trespass lies if the injury is the direct result of 
gross or reckless earelessness,°* negligence as a con- 
comitant is immaterial where without it the elements 


of an actual trespass are present. 


ever offensive cannot alone constitute trespass.®° 


The eye cannot be a trespasser,®? 


ear,®? unless the person looking or listening is, at 
the time of the hearing or seeing, a trespasser.®* 


Direct or consequential injury. To constitute tres- 
pass, the injury must be immediate and not conse- 
If the injury is merely consequential, 


quential.®4 


highway at night is not an affirmative 
act of negligence, but a mere failure 
to perform a duty. Brown v. Cal- 
houn, (Tex.Civ.App.) 22 S.W.(2d) 757. 


[d] Operation of yacht.—Trespass 
includes the negligent running of a 
yacht so as to cut the cable of an- 
other, and thereby destroy it. Wins- 
tos Gentry, (Tex.Civ.App.) 154 S. 


Force see infra § 6. 
Intent see infra § 5. 


57. Latta v. Bier, (Tex.Civ.App.) 
281 S.W. 240; Brooks v. Hornbeck, 
(Tex.Civ.App.) 274 S.W. 162. 


58. Aldrich v. Tyler Grocery Co., 
89 So. 289, 206 Ala. 188, 17 A.L.R. 
617; Alabama Midland Ry. Co. v. 
Martin, 14 So. 401, 100 Ala. 511; Bay 
Shore R. Co. v. Harris, 67 Ala. 6. 


59. Happy Coal Co. -v. Smith, 17 
S.W.(2d) 1008, 229 Ky. 716; Wetzel 
v. Satterwhite, 125 S.W. 93, 59 Tex. 
Civ.App. 1; Steger v. Barrett, 124 S. 
W. 174, 58 Tex.Civ.App. 331. 


60. Louisville & N. R. Co. v. Bar- 
tee, 86 So. 394, 204 Ala. 539, 12 A.L. 


R. 251; Imlay v. Sage, 5 Conn. 489; 
Wheeler v. Moore, Wright (Ohio) 
408; Rankin v. Sievern, etc., R. Co., 


36 S.E. 997, 58 S.C. 532. 


61. Goode v. State, 131 So. 106, 
108, 158 Miss. 616. See Daniels v. 
Gulfport, 112 So. 686, 146 Miss. 517, 
520 (“The eye can commit no tres- 
pass, under the law, although it may, 
according to good morals’). 


62. Goode v. State, 131 So. 106, 
108, 158 Miss. 616. 


63. Goode: v. State, supra. 


64. Butala v. Union Electric Co., 
226 P. 899, 70 Mont. 580; Norwood v. 
Eastern Oregon Land Co., 5 P.(2d) 
1057, 7 P. (2d) 996, 139 Or. 25;. Suter 
v. Wenatchee Water Power Co., 76 
P. 298, 35 Wash. 1, 102 Am.S.R. 881. 


[a] Consequential injuries.— While 

_ it is true that ‘‘trespass” in one sense 
means an injury or wrong, and in that 
meaning would include every cause 
of action, at least in tort, ‘‘trespass” 
has in law a well-ascertained and 
fixed meaning. It refers to injuries 
which are immediate, and not conse- 
quential. It would be a perversion 
of language to denominate an act 
which produced a consequential in- 
jury to real or personal property a 
trespass. One of the best tests by 
which to distinguish trespass is found 
in the answer to the question, When 
was the damage done? If the dam- 
age does not come directly from the 
act, but is simply an after result 
from it, it is essentially consequen- 
tial, and no trespass. The legisla- 
ture, in providing a three-year limi- 
tation for actions for “trespass upon 
real property,” meant to include only 
such recovery as could have been had 
through action of trespass at com- 


TRESPASS 


er remedy.°®® 


Language, how- 


neither can the 


rights.71 


mon law. An action for the negligent 
construction and maintenance of an 
irrigation canal lawfully built, the 
water from which overflowed plain- 
tiff’'s land was not within the pur- 
view of that statute, the damages be- 
ing consequential, and ‘case’ being 
a proper remedy. Suter v. Wenatchee 
Water Power Co., 76 P. 298, 35 Wash. 
Ba102>= Am. SR 881. 


[b] Removal of window sashes.— 
Defendants’ having unlawfully en- 
tered plaintiff's dwelling house while 
plaintiff was under arrest therein 
and removed the window sashes, in 
consequence of which and by defend- 
ants’ neglect to restore the sashes to 
their proper place plaintiff and his 
children were exposed to cold, was a 
“trespass.” Niles v. Brown, 56 A. 
1030, 25 R.I. 587. 


[ec] Wibrations.—In the absence of 
negligence, there is no liability for 
consequential damages. incidentally 
resulting from vibrations of the 
earth or the air caused by the con- 
struction of a lawful improvement ei- 
ther in a public street or upon private 
property. New York Steam Co. v. 
Foundation Co., 108 N.Y.S. 84, 123 
App.Div. 254 [rev 87 N.B. 765, 195 N. 
Y. 43, 21 L.R.A.N.S. 4701]. 


65. See Actions § 126; 
tion On, § 4. 


66. Roundtree v. Brantley, 34 Ala. 
544, 554, 73 Am.Dec. 470 [quot Buehr- 
er v. Provident Mut. UL. Ins. Co., 175 


Case, Ac- 


N.E. 25, 27, 123 OhioSt. 264]. See 
Harrington v. Heath, 15 Ohio 483, 
484 (‘‘trespass” applies “to injuries 


resulting from direct force’). 

67. U.S.—Davis v. Schaefer, 277 F. 
1014; Heller v. New York, N. H. & H. 
RCo. 265-H. 192: 

Cal.—Maye v. Yappen, 23 Cal. 306 
(to realty). 

Ind.—Schuer v. Veeder, 7 Blackf. 
342 (to personalty). 

Ky.—Hodges v. Weltberger, 6 T.B. 
Mon. 337 (to the person). 

N.H.—Cate v. Cate, 44 N.H. 211 
(holding that where defendant caus- 
ed plaintiff’s cattle to be impounded 
he is liable for their subsequent 
wrongful sale by the pound keeper). 


Ont.—Anderson y. Stiver, 26 U.C. 


'Q.B. 526. 


See Fonzalez v. Collazo, 25 Puerto 
Rico 656 (act need not be a penal act). 

68. U.S.—Guttner v. Pacific Steam 
Whaling Co., 96 F. 617. 

Ala.—Pruitt v. Ellington, 59 Ala. 
454. 

Conn.—Gates y. Miles, 3 Conn. 64. 

Del.—Reed v. Guessford, 105 A. 428, 
30 Del. 228; Phillips v. Brittingham, 
77 A. 964, 25 Del. 173. 

Ill.— Coffman v. Burkhalter, 98 Ill. 
App. 304. 
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‘an action on the case and not trespass, is the prop- 
It refers to injuries which are im- 
mediate and not consequential.®® 


[§ 5] B. Intent. 
lawful intent is not necessary,®7 and hence the intent 
or motive with which the act is done is immaterial 
as regards the doer’s lability therefor,°* except in 
so far as it may affect the measure of damages,®® 
the fact that the trespass was willful or malicious 
being material only for the purpose of obtaining 
punitive damages.’° 
or hatred, it being sufficient that the trespass was 
intentional and in known violation of the owner’s 
The test as to whether one is a willful 


To constitute trespass, an un- 


The malice need not be ill will 


Ind.—Moyer v. Gordon, 14 N.E. 476, 
113 Ind. 282. 


Mass.—Cole v. Fisher, 11 Mass. 137. 


Mo.—Pearson v. Inlow, 20 Mo. 322, 
64 Am.D. 189; Dyer v. Tyrrell, 127 
S.W. 114, 142 Mo.App. 467; Betz v. 
Kansas City Home Tel. Co., 97 S.W. 
207, 121 Mo.App. 473. 


N.J.—Bruch y. Carter, 32 N.J.Law 
Bea? Waldron vy. Hopper, 1 N.J.Law 
39. 


N.¥.—Mairs vy. Manhattan Real Es- 
tate Assoc., 89 N.Y. 498; Ketcham v. 
Newman, 14 Daly 57, 3 N.Y.St. 566 
[rev on others grounds 22 N.E. 1052, 
116 N.Y. 422]; Percival v. Hickey, 18 
Johns. 257, 9 Am.D. 210. 


N.C.—Loubz v. Hafner, 12 N.C. 185. 
Fon ate aba Se v. Hazen, 3 Sneed 


Tex.—Universal Mills v. Kennedy, 
(Civ.App.) 27 S.W.(2d) 318. 

Eng.—Kirk v. Gregory, 1 Ex.D. 55; 
Underwood v. Hewson, Str. 596, 93 Re- 
print 722. 


Ont.—Anderson y. Stiver, 
Q.B. 526. 


Que.—Latourelle v. Darby, 14 Que. 
A apeayies 


26 U.C. 


K 


[a] Rule applied where trespass 
was held committed by: (1) Putting 
away the jewelry of a decedent by a 
stranger to the succession, who did 
so to protect the jewelry. Kirk v. 
Gregory, 1 Ex.D. 55. (2) Taking 
goods to protect or save the life of 
the taker. Guttner v. Pacific Steam 
Whaling Co., 96 F. 617. 


69. Moyer v. Gordon, 14 N.E. 476, 
113° Ind.) 282 “Cubit .v. O"Dett. 16 IN: 
W. 679, 51 Mich. 347. See generally 
Damages § 268 et seq. 


70. Milltown Lumber Co. v. Carter, 
63 S.E. 270, 5 Ga.App. 344. 


[a] Innocent and willful trespass- 
ers.—One who enters another’s land 
unlawfully; but inadvertently or un- 
intentionally, or in the honest, rea- 
sonable belief of his own right so to 
do, and removes sand or other mate- 
rial therefrom, is an innocent tres- 
passer; and one who enters such land 
unlawfully and recklessly with an ac- 
tual intent to do so and removes sand 
or other material is a willful tres- 
passer. American Sand & Gravel Co. 
Veneers 103 N.E. 426, 55 Ind.App. 
523. 


Intent as affecting damages see in- 
fra §§ 241, 243, 244. 


71. Southern Ry. Co. vy. McHntire, 
53 So. 158, 169 Ala. 42. 


[a] Removal of tenant’s goods.— 
In an action for the forcible removing 
of plaintiff’s household effects from a 
dwelling house standing upon lands 
leased from defendant, where the evi- 
dence showed that on refusal of plain- 
tiff to vacate defendant removed the 


r  é‘e 
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or a mistaken trespasser is his belief and intention 
at the time he committed the trespass.*? 
pass after being forbidden is wilful and malicious."® 
An entry pending a decision of the court to try the 
right is not in good faith,7* and where defendant 
made no effort to ascertain boundaries he cannot 
assert that he acted unintentionally.7® 
trespasser is liable for all the detriment proximately 
caused by his trespass whether or not he acted in 
good faith and with reasonable care,’° or whether 
he acted in ignorance of plaintiff’s right,“7 or un- 


household furniture and effects and 
placed the property on the _ public 
highway over the objection of plain- 
tiff, this justified an instruction that 
a trespass after being forbidden is 
willful and malicious. Mosback v. 
Smith Bros. Sheep Co., 210 P. 910, 65 
Mont. 42. 


72. Kahle v. Crown Oil Co., 100 N. 
E. 681, 180 Ind. 131. 


73. McMillan v. Fairly, 12 N.B. 
500. 


' 74 Richwine v. Noblesville Pres- 
byterian Church, 34 N.E. 737, 135 Ind. 
80. 


75. Stearns & Culver Lumber Co. 
v. Cawthon, 56 So. 555, 62 Fla. 370. 


76. Slattery v. Rhud, 136 N.W. 237, 
23 N.D. 274; Elk Garden Big Vein 
Mining Co. v. Gerstell, 131 S.E. 152, 
100 W.Va. 472. 


77. Checkley vy. Illinois Cent. R. 
Co., 100 N.E. 942, 257 Ill. 491, 44 L.R. 
A.N.S. 1127, Ann.Cas.1914A 1202; 
Hamilton y. Hunt, 14 Ill. 472; Wood 
v. New York Cent., etc., R. Co., 77 
N.E. 27, 184 N.Y. 290; Wilhelm  v. 
Uttenweiller, 112 A. 94, 271 Pa. 451. 


[a] Encroachment on land by rail- 
road employees in ignorance of land- 
owner’s rights was considered tres- 
pass. Wood v. New York Central, 
etc., R. Co., 77 N.E. 27, 184 N.Y. 290. 


[b] Intentional want of knowl- 


edge.—One appropriating timber un- 


der circumstances implying that, if 
he lacked knowledge he was without 
authority, it was because he chose 
not to know, is trespasser. Nona 
Mills Co. v. W. W. Gary Lumber Co., 
(La.App.) 127 So. 425 [annulled 132 
So. 257, 15 La.App. 560]. 


[ec]. Stolen property.—A junk deal- 
er, who buys stolen property with- 
out knowing the property to have been 
stolen, is liable for its scrap value. 
Wilhelm v. Uttenweiler, 112 A. 94, 
271 Pa. 451. 


78. Ala.—Gosdin v. Williams, 44 
So. 611, 151 Ala. 592. 


Ark.—Jewel Coal & Mining Co. v. 
Watson, 2 S.W.(2d) 58, 176 Ark. 108. 


Del.—Quillen v. Betts, 39 A. 595, 19 
Del. 53. 


D.C.—Cahill v. Harris, 6 D.C. 214. 


Ill.—Checkley v. Illinois Cent. R. 
Co., 100 N.B. 942, 257 Ill. 491, 44 L. 
R.A.N.S. 1127, Ann.Cas.1914A 1202; 
Hamilton v. Hunt, 14 Ill. 472. 


Ind.—Sunnyside Coal, etc., Co. v. 
Reitz, 39. N.E. 541, 48 N.E. 46, 14 
Ind.App. 478. 


Me.—Hobart v. Hagget, 12 Me. 67, 
28 Am.D. 159. 


Md.—Blaen Avon Coal Co. vy. Mc- 
Culloh, 59 Md. 408, 43 Am-.R. 560. 


Mass.—Metropoulos v. McPherson, 
135 N.E. 698, 241 Mass. 491. 


Miss.—Teasley v. Roberson, 115 So. 
211, 149 Miss. 188. 
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A tres- 


A wrongful 


Mo.—Mishler Lumber Co. v. Craig, 
87 S.W. 41, 112 Mo.App. 454. °° 


Pa.—Chase v. Clearfield Lumber 
Co., 58 A, 813, 209 Pa. 422. 


S.C.—Perry v. Jeffries, 39 S.E. 515, 
61 S.C. 292. 


Va.—Clinchfield Coal Corp. v. Hay- 
ter, 108 S.E. 854, 130 Va. 711. 


Ont.—Central Contracting Co. v. 
Horrigan, 15 Ont.W.N. 400. 


[a] Mistake in respect of realty 
(1) Mistake generally. Mishler Lum- 
ber Co. v. Craig, 87 S.W. 41, 112 Mo. 
App. 454. (2) As to the land. Quil- 
len v. Betts, 39 A. 595, 17 Del. 53; Ca- 
hill v. Harris, 6 D.C. 214. (3) As to 
boundaries. Gosdin v. Williams, 44 
So. 611, 151 Ala. 592; Jewel Coal 
& Mining Co. vy. Watson, 2 S.W.(2d) 
58, 176 Ark. 108; Jeffries v. Hargus, 
6 S.W. 328, 50 Ark. 65; Atlantic, etc., 
Consol. Coal Co. v. Maryland Coal 
Co., 62 Md. 185; Blaen Avon Coal Co. 
v. McCulloh, 59 Md. 403, 43 Am.R. 
560; Chase v. Clearfield Lumber Co., 
58 A. 8138, 209 Pa. 422; Central Con- 
tracting Co., Ltd. v. Horrigan, 15 Ont. 
W.N. 400. Contra, by statute see 
Blackburn v. Bowman, 46 N.C.” 441. 
(4) As to land being a parcel owned 
by defendant. Sunnyside Coal, etc., 
Co. v. Reitz, 39 N.E. 541, 43 N.E. 46, 
14 Ind.App. 478; Perry v. Jefferies, 39 
S.E. 515, 61 S.C. 292. (5) Structures 
placed on another’s land. Metropou- 
los v. MacPherson, 135 N.E. 693, 241 
Mass. 491. (6) Branding trees. Clinch- 
field Coal Corporation v. Hayter, 108 
S.E. 854, 130 Va. 711. (7) Cutting 
timber. Teasley v. Roberson, 115 So. 
211, 149 Miss. 188; Mishler Lumber 
Tek v. Craig, 87 S.W. 41, 112 Mo.App. 


[b]. Mistake in respect of person- 
alty.—As to identity of thing taken. 
er v. Hagget, 12 Me. 67, 28 Am.D. 


79. Blaen Avon Coal Co. v. McCul- 
loh, 59 Md. 403, 43 Am.R. 560; Franz 
vy. Hilterbrand, 41 Mo. 121; Wadleigh 
v. Marathon County Bank, 17 N.W. 
314, 58 Wis. 546. See Edwick v. 
Hawkes, 18 Ch.D. 199 (forcibly eject- 
ing a tenant under a mistaken belief 
that his term had expired, and al- 
though he had given a license under 
the same belief). 


_[a] _ Rule applied to entry on plain- 
tiff’s land and killing his diseased 
horses under belief in a right to do 
so to prevent the spread of the dis- 
oer Franz v. Hilterbrand, 45 Mo. 


[b] Mistake as to title—(1) Gen- 
erally. Blaen Avon Coal Co. v. Mec- 
Culloh, 59 Md. 403, 43 Am.D. 560. (2) 
Tax title regular on face, but invalid. 
Wadleigh v. Marathon County Bank, 
17 N.E. 314, 58 Wis. 546. . 


80. Young yv. Vaughan, 6 Del. 331; 
Brownell v. Flagler, 5 Hill (N.Y.) 
282; Brooks v. Olmstead, 17 Pa. 24. 


_ [a]. Driving off cattle.—The driv- 
ing off in defendant’s drove of plain- 


der mistake of fact’® or law."® 
be consciously done.8° Mere wrongful intent may 
under some circumstances render conduct, not ac- 
tionable in itself, an actionable trespass, by depriv- 
ing defendant of a justification which he would 
have had if he had acted bona fide.’* 
tent will not of course render actionable as trespass 
an act which is not in itself an act of trespass.*? 


[§§ 5-6 


But the act must 


But bad in- 


[§ 6] C. Force.** While force is an essential ele- 
{ ment of trespass,** it need not be actual force.*° 


tiff's cattle running at large is a 
trespass if defendant knew they were 
not his or having his attention call- 
ed to them did not exercise due dili- 
gence to ascertain. Young v. Vaugh- 
an, 6 Del. 331. See Dexter v. Cole, 6 
Wis. 319, 70 Am.D. 465 infra § 6 note 
89 [ce]. 

81. Gorman v. Marsteller, 10 F. 
Cas.No. 5,629, 2 CranchC.C. 311. See 
Rogers v. Brown, 20 N.J.Law 119 
(whether seizure of goods exposed for 
sale contrary to a statute is a tres- 
pass depends on the intent). 


[a] Thus it was held that an en- 
try on land with intent to injure part 
of it lying in another jurisdiction is 
a trespass, although lawful without 
such intent. Gorman vy. Marsteller, 
10; F.Cas.No. 5,629, 2 CranchG.C) sit. 


82. Estey v. Smith, 8 N.W. 83, 45 
Mich. 402. 


83. Force in exercise of rights see 
infra §§ 97, 102, 109, 118. 


84 Hardeman v. Williams, 53 So. 
794, 169 Ala. 50; Plott v. Robertson, 
(Ala.) 39 So. 771 [cit Pruitt v. El- 
lington, 59 Ala. 454; Bell’s Adm’r vy. 
Troy, 35 Ala. 184]; McEwen v. Var- 
ner, 58 So. 798, 4 Ala.App. 576; Wil- 
liams v. Inman, 57 S.E. 1009, 1 Ga. 
App. 321; Checkley v. Illinois Central 
R. Co., 100 N.E. 942, 257 Ill. 491, 44 
L.R.A.N.S. 1127, Ann.Cas.1914A 1202; 
Hill v Brown, (Tex.Civ.App.) 225 S. 
W. 780 [rev (Commn.App.) 237 S.W. 
252). Contra First Nat. Bank v. 
Childs, (Tex.Civ.App.) 231. S.W. 807. 


[a] Possession through purchase. 
—Where defendant purchased certain 
cotton and shipped the same the next 
day, having obtained possession with- 
out force, he was not liable in tres- 
pass for the wrongful taking of the 
ahdcer Plott v. Robertson, (Ala.) 39 

oO. : 


85. Ala.—Crews & Green vy. Park- 
er, 68 So. 287, 192 Ala. 383. 


hoe et aCe v. Clendening, 25 Ark. 


Ill. Checkley v. Illinois Cent. R. 
Co., 100 N.E. 942, 257 Ill. 491, 44 L. 
R.A.N.S. 1127, Ann.Cas.1914A4 1202; 
Callagan vy. American Trust & Sav- 
ings Bank, 196 Ill.App. 102. 


SE ee oe v. Chase, 10 Mass. 
oO. 


ELH oe eiese v. Tiernan, 1 Mont. 


Be a a oh v. Putnam, 35 N.H. 


N.Y.—Reynolds v. Shuler, 5 Cow. 
323; Connah v. Hale, 23 Wend. 462. 


Okl.—Reed v. Fichencord, 21 4 
937, 96 Okl. 3. ; ee 


Vt.—Moore v. Duke, 80 A. 194 
Vt. 401. ks 


Va.—Jordan v. Wyatt, 4 Gratt. 
Va.) 151, 47 Am.D. 730. ivi ae 


Wis.—Dexter v. Cole, i 
70 Am.D. 465. veces 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ee i acta 403) Se ah Reais 
§§ 6-8] 


The force implied by law will be sufficient,’* and the 
law always implies force where the injury is imme- 
diate to the person and property of another.8* The 
degree of force used is immaterial if dominion is 
exercised over the property, against the will of ‘the 
owner or person rightfully in possession.88 Thus any 
unlawful exercise of authority over another’s prop- 


erty is a trespass.®® 


[$ 7] D. The Act—1. Trespass to the Person.°° 
An unlawful act, committed with violence upon the 
person of another, constitutes a trespass,®! such as 
an actual impact by a vehicle under defendant’s con- 
trol,°? an operation performed over the patient’s 
protest,°* an arrest under voidable process;°* or 
the act may consist merely of unnecessary and dis- 
But mere words, although they 
are abusive and threatening in character, have been 


turbing noises.%® 


[a] Threats.—In trespass to per- 
sonal property, complaint alleging 
force was substantiated by proof of 
threats compelling plaintiff's submis- 
sion. Crews & Green v. Parker, 68 
So. 287, 192 Ala. 383. 


[b] Wrongful entry.—(1) Wher- 
ever a wrongful entry is made on an- 
other’s freehold, it will support tres- 
pass quare clausum, without actual 
force. Moore vy. Duke, 80 A. 194, 84 
Vt. 401. (2) Ary unauthorized entry 
on the land or premises of another is 
a trespass, even though no force is 
exerted. Checkley v. Illinois Cent. R. 
Co., 100 N.E. 942, 257 Ill. 491, 44 L.R. 
A.N.S. 1127, Ann.Cas.1914A 1202. 


[c] Entry by force.—No justifica- 
tion being shown, defendant is liable 
in ‘‘trespass’’ where he forcibly enter- 
ed plaintiff’s store, changed the lock, 
and refused admission to plaintiff, 
whose property was in the store. 
Charron v. Thivierge, (R.I.) 67 A. 585. 


86. Febes v. Tiernan, 1 Mont. 179; 
Moore v. Duke, 80 A. 194, 84 Vt. 401; 
Jordan v. Wyatt, 4 Gratt. (45 Va.) 151, 
47 Am.D. 720. 


87. Jordan v. Wyatt, 4 Gratt. (45 
Va.) 151, 47 Am.D. 720. 


[a] In every trespass quare claus- 
um fregit force is implied. Febes v. 
Tiernan, 1 Mont. 179. 


88. Guttner v. Pacific Steam Whal- 
ing Co., 96 F. 617. 

g9. Ark.—Hardy v. Clendening, 25 
Ark. 436. 

Ill.—Chicago Title, etc., Co. v. Core, 
79° NE. 108) 223° Ill. 58 [aff 126 Tl. 
App. 272]. 


Mass.—Miller y. Baker, 1 Metc. 27. 


N.H.—Lyford v. Putnam, 35 N.H. 
563. 

N.Y.—Reynolds v. Shuler, 5 Cow. 
323. 

Tex.—Boyd. v. Genitempo, (Civ. 


App.) 260 S.W. 934. 


Wis.—Dexter v. Cole, 6 Wis. 319, 
70 Am.D. 465. 


[a] Attaching goods, although not 
removed. Miller v. Baker, 1 Metce. 
(Mass.) 27. 


[b] Selling timber (1) and forbid- 
ding interference (Gibbs v. Chase, 10 
Mass. 125), (2) or selling timber and 
appropriating the proceeds (Lyford v. 
Putnam, 35 N.H. 563). 


[c] Driving off sheep which be- 
came mixed with defendant's drove. 
Dexter v. Cole, 6 Wis. 319, 70 Am.D. 
465. See Young v. Vaughan, 6: Del. 
331 supra § 5 note 80 [a]. 


90. Cross references: 


| mitted. 


- TRESPASS 


se aoa 
plaining. 
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held not actionable in trespass to the person, how- 
ever morally wrong they may be.*® 
examination of an injured person made without ob- 
jection, although without authority, does not give 
rise to a cause of action for willful trespass,°7 
nor does an act performed in aid of the person com- 
Trespass is an appropriate remedy for 


A physical 


injury to the person only when such injury is the 


ful act. 


is injury to, or 
an unlawful act 


Assault and Battery §§ 1-172. 
False Imprisonment § 116. 


Wrongful expulsion of passenger 
from train see Carriers § 1213. 


91. Kirton v. North Chicago St. 
i. Co. 2 917 TWApp.. 6543) Sadler” :v. 
South Staffordshire, etc., Dist. Steam 
Tramways Co., 23 Q.B.D. 17; Scott v. 
Shepherd, W.BI1. 892, 96 Reprint 525, 3 
Wils.C.P. 408, 95 Reprint 1124. 


92. Frnka vy. Beaumert, (Tex.Civ. 
App.) 290 S.W. 808. 


_{a] Automobile driver, who neg- 
ligently attempts to cross a street 
ahead of a motorcycle having the 
right of way approaching an inter- 
section and thereon collides with the 
motorcycle, commits a trespass with- 
in Rev. St. (1925) art 1995 § 9, au- 
thorizing the filing of a suit for “tres- 
pass” in the county where committed. 
An automobile driver, who turns to 
the left without passing around the 
center of the street intersection and 
collides with a motorcycle approach- 
ing on his right, commits a “tres- 
pass,’”’ within Rev. St. (1925) art 1995 
§ 9, authorizing the filing of a suit 
for trespass in the county where com- 
Frnka v. Beaumert, (Tex. 
Civ.App.) 290 S.W. 808. 


[b] Tram car going off track.— 
A tramway company, maintaining its 
tramway upon a highway in a defec- 
tive condition not authorized by the 
statute allowing such maintenance, is 
liable for the consequences of an ac- 
cident immediately resulting from its 
unlawful act, such as an injury to 
a person on the highway caused by a 
tram ear going off the track. Sadler 
v. South Staffordshire, ete., Dist. 
Steam Tramways Co., 23 Q.B.D. 17. 


93. Donald v. Swann, 137 So. 178, 
24 Ala.App. 463 [cert den 137 So. 181, 
223 Ala. 493]. 


94, Chapman _v. Dyett, 11 Wend. 
(N.Y.) 31, 25 Am.D. 598. 


95. Shellabarger v. Morris, 
W. 1005, 115 Mo.App. 566. 


_ [a] MNuisance.—An action may be 
sustained for a willful and malicious 
trespass consisting of annoying, wor- 
rying, and disturbing plaintiff by 
screaming, and beating on tin pans, 


91, 8: 


fences, and iron. Shellabarger v. 
Morris, 91 S.W. 1005, 115 Mo.App. 
566. 

96. Rankin v. Sievern, etc., R. Co., 


86 S.E. 997, 58 S.C. 532. 


97. Dallas Coffee & Tea Co. v. Wil- 
liams, (Tex.Civ.App.) 45 S.W.(2d) 724. 


98. McGill v. Varin, 106 So. 44, 213 
Ala. 649. 


[a] Raising fallen person.—Of- 


direct and primary result of the act complained of.°® 
The injury may be by direct physical violence or 
through nervous excitement resulting from the wrong- 


[§ 8] 2. Trespass to Personalty—a. In General. 
Personal property may be the subject of a trespass.” 
As in other forms of trespass, the gist of the action 


interference with, possession,’ by 
or by a lawful act done in an un- 


ficers, in executing a warrant to 
search premises for intoxicating liq- 
uors, were not liable as trespassers 
ab initio for damages to owner’s per- 
son, because raising her from the 
floor and holding her for a short time, 
where it did not appear that it was 
other than an exhibition of kindness 
to a helpless woman whose situation 
demanded assistance. McGill v. 
Varin, 106 So. 44, 213 Ala. 649. 


Bay Shore R. Co. v. Harris, 
67- Ala. 6; Louisville Ry. ‘Co, \v. 
Sweeney, 163 S.W. 739, 157 Ky. 620. 


[a]. In the celebrated “Squib case,” 
defendant threw a lighted squib, com- 
posed of gunpowder and other com- 
bustible materials, which was almost 
immediately thereafter thrown away 
from them, by other persons near 
whom it landed, in order to protect 
themselves, and finally struck plain- 
tiff, injuring his eye, and a recovery 
in trespass was allowed on the ground 
that the subsequent throwing of the 
squib was but a continuation of the 
act of defendant, so that plaintiff's 
injury was a direct result of that act. 
Scott v. Shepherd, W.Bl. 892, 96 Re- 
pe 525, 3. Wils.C.P. 403, 95 Reprint 
1 4 


[b] Derailed street car.—One of 
defendant’s street cars, while running 
downhill, was derailed as it struck a 
curve. The car continued until it 
struck a telephone pole, which was 
broken by the blow and fell against 
plaintiff's gate by which she was 
struck and injured. It was held that 
defendant’s aet was a trespass for 
which it was responsible. Louisville 
Ry. Co. v. Sweeney, 168 S.W. 739, 157 
Ky. 620. 


1. Disheroon v. Brock, 105 So. 899, 
213 Ala. 6387. 


2. Peterson vy. Petterson, 117 P. 
70, 39 Utah 354. 


fa] Growing trees.—While grow- 
ing trees and improvements are gen- 
erally a part of the realty on which 
they stand, the owner may, for a par- 
ticular purpose, as in an action of 
trespass, treat them as personal prop- 
erty, and have an action for injury to 
them independently of the realty. 
Chudy v. Larkin, 129 N.W. 755, 27 S. 
D. 86. 


3. O’Conner v. Corbitt, 3 Cal. 370; 
Bever v. Swecker, 116 N.W. 704, 138 
Iowa 721; Swank v. HElwert, 105 P. 
901, 55 Or. 487; Sabine Motor Co. v. 
W. C. English Auto Co.,'-(Tex.Civ. 
App.) 283 S.W. 224 [rev (Commn. 
App.) 291 S.W. 1088]. 


[a] Estrays.—Taking up an ani- 
mal as an estray does not interfere 
with a possessory right of another. 
Pope v. Cordell, 47 Mo. 251. 


id - 892 [63 C.J.] TRESPASS [§§ 8-10 


constitute trespass.!4 Liability does not depend on 


lawful manner.* Any act of unlawful dominion L 
negligence.?® 


i however slight, is sufficient® even though no physical 
i force be exercised. There is no interference with 


possession by a purchase of goods at a wrongful 
sale without taking possession,’ and, if possession 
is taken of part, there is no trespass as to the part 
Failure to comply with directions in 
performing work on plaintiff’s chattels does not in- 
terfere with any possessory right of plaintiff,® nor do 
acts done after taking possession,’® nor does con- 
goods already in possession,1! nor receiving 
goods by delivery from one who obtained them by 
When there is no unlawful intent and 
no disturbance of a right and no actual damage tres- 


not taken.§ 


verting 
a trespass.1? 


pass to personalty will not lie.t? 


[§ 9] b. Destruction of, or Injury to, Property. 
Injury to, or destruction of, personal property may 


[b] ™Waking cattle.—Britton v. 
ae 12 Mod. 175, 179, 88 Reprint 
1244 

te] Releasing fish caught.—Not- 


withstanding a catch of fish is made 
by a trespasser, a stranger to the 
owner of the riparian rights is liable 
for damages if he willfully releases 
the catch made. Cole v. Schweer, 159 
Ill.App. 278. 


[d] Disconnecting gas mains.— 
The acts of a gas company in discon- 
necting a small main from a large 
main, both of which belong to another 
company, and in connecting the small 
one with its own main laid in the 
same street, are a trespass upon the 


property of the other company. 
Poughkeepsie Gas Co. v. Citizens’ 
Gas Co., 69-N.Y. 493, 15. Wkly.Dig: 


298 [aff 20 Hun 214, 9 Wkly. Dig. 451]; 
Armbruster v. Auburn Gas Light Co., 
46 N.Y.S. 158, 18 App.Div. 450. 


4 Texas Auto Co. v. Clark, (Tex. 
Civ.App.) 12 S.W.(2d). 655. 

5. Boyd v. Genitempo, 
App.) 260 S.W. 934. 

6. Callagan v. American Trust & 


Savings Bank, 196 Ill.App. 102; Con- 
nah v. Hale, 23 Wend. (N.Y.) 462. 


[a] Mere words are enough if the 
goods are in the speaker’s power. 
Connah v. Hale, 23 Wend. (N.Y.) 462. 


7. Talmadge v. Scudder, 38 Pa. 
517: 


(Tex.Civ. 


8. Leisherness v. Berry, 38 Me. 80. 


9. Hood v. Cronkite, 29 U.C.Q.B. 
(Ont.) 98. 


10. Nashville, ete., R. Co. v. Wal- 
ley, 41 So. 134, 147 Ala. 697. 


11. Henderson v. Marx, 57 Ala. 
169°) Davis’ v..;Young, 20° Ala. 151; 
Bradley v. Davis, 14 Me. 44, 30 Am.D., 
729; Weitzel v. Marr, 46 Pa. 463. 


Gian Archibeque v. Miera, 1 N.M. 


13. Graves v. Severens, 40 Vt. 636; 
Cea v. Slason, 22 Vt. 2311, 54 Am.D. 


14. Tennessee Coal, Iron & R. Co. 
v. Kimball, 96 So. 329, 209 Ala. 466; 
Beasley v. Byrum, 79 S.E. 270, 163 N. 
Crear Carter) v.95 Haynes, . (lex: Cive 
App.) 269 S.W. 216. 


[a] Killing dog.—The entry by 
plaintiff, armed with a shotgun, and 
killing plaintiff's dog chained to a 
stake near the porch, in the presence 
of plaintiff’s wife, and under her pro- 
test, was not only a trespass, but a 
forcible trespass. Beasley v. Byrum, 
MoS moO, roe) IN,C. os 


a trespass.+® 


[§ 10] c. Taking, Carrying Away, or Detaining. 
A taking of chattels from another’s possession is 
The act may consist in assuming con- 
trol of the premises where the chattels are located** 
or in a subsequent unlawful interference therewith, ** 
but merely expelling plaintiffs from defendant’s land 
has been held not to constitute a taking of plain- 
tiffs’ chattels thereon.1® The levy of an execution and 
exercise of dominion over the chattels levied on is 
a sufficient taking although there is no manual inter- 
ference with, possession,?° but a mere declaration of 
distress on things not distrainable,?1 or a mere in- 


ventory and forbidding of removal, 22 ig not a tak- 


[b] Storm damage because of 
open door.—That damage to the con- 
tents of plaintiff's house was caused 
by a storm would not relieve defend- 
ant of liability, if the articles would 
not have been damaged but for de- 
fendant’s previous unauthorized 
breaking open the door and leaving it 
unfastened. Tennessee Coal, Iron & 
poets v. Kimball, 96 So. 329, 209 Ala. 


15..§ Carter v. Haynes, (Tex.Civ. 


App.) 269 S.W. 216. 


[a] Damage to oil casing.—A tres- 
passer who damaged_an oil well cas- 
ing in attempting to draw the casing 
from the well without permission of 
the person entitled to possession 
thereof was liable for damage sus- 
tained, regardless of whether he was 
negligent. Carter v. Haynes, (Tex. 
Civ.App.) 269 S.W. 216. 


16. Ala.—Danley-Evers Furniture 
oe v. Cauley, 126 So. 844, 220 Ala. 


Ga.—Vaughn vy. Glenn, 161 S.E. 672, 
44 Ga.App. 426. 


Ky.—Tyson v. Ewing, 3 J.J.Marsh. 
185. 


La.—Ellis v. McDonald, 121 So. 239, 
9 La.App. 416. 


apa pais v. Carter, 32 N.J.Law 


N.Y.—Ely v. Ehle, 3 N.Y. 506. 


N.C.—Kirkpatrick v. Crutchfield, 
100 S.E. 602, 178 N.C. 348 


R.I.—Barber v. Watch Hill Fire 
Dist, 689 TA V1056; 362Ruae 2oGe TR sAS 
1915C 245, Ann.Cas.1916D 191 [reh 
den 90 A. 161]. 


S.C.—Peeples v. Brown, 20 S.E. 24, 
42 S.C. 81. 


ae ae os v. Emerson, 1 Overt. 


Tex. Serer v. Duran, (Civ.A 
121 S.W. 253 : Pe 


ine coktotee v. Lewis, 7 C.&P. 348, 
32 E.C.L. 647, 173 Reprint 153. 


17. Jones v. Lewis, supra (locking 
the room where goods are). 


18. Temple v. Duran, (Tex.Civ. 
App.) 121 S.W. 253. 

[a] Personalty stored on land 
sold.—Unlawful interference by a 


purchaser of realty, with the personal 
property of another, stored in a build- 
ing on the premises either under a 
verbal or written contract Pics eRe 
vendor is a_ trespass. Temp 

Duran, (Tex.Civ.App.) 121 sw. “O53, 


19. White v. Bayley, 2 F.&F. 385, 


ing. A retaking of goods sold,?* or loaned,?* or a 
taking for nonpayment of rent,?° purchase price,*°® 


175 Reprint 1108, 10 C.B.N.S. 227, 142 
Reprint 438, 100 E.C.L. 227. Compare 
Peres v. Burke, 11,S.w? 135,73 Pex: 


20. Fonda v. Van Horne, 15 Wend. 
CNY) 632;.30)"Am=Diet Tt: 


[a] Levy and sale.—Neff Vv. 
Thompson, 8 Barb. (N.Y.) 213. 


[b] Levy and receipter.—Phillips 
Nea 8 Wend. (N.Y) 610, 24 Am.D. 


[c] Levy, inventory, and receiptor. 
Dy ae v. Lafay, 7 Cow. (N. 


21. Beck v. 
998 (fixtures). 


22. Hervey v. Alexander, (Hil.T. 2 
Vict.) 3° Ont. CaseLawDig. 6905; 
Roar os v. Lount, 4 U.C.Q.B. (Ont.) 
75. 


23. Prendergast v. Katz, 124 So. 
592, 11 La.App. 613; Burgess v. Katz, 
120 So. 526, 10 La.App. 355. 


[a] Permission.—A furniture com- 
pany entering purchaser’s premises 
and removing furniture was, under 
the evidence, a trespasser acting 
without purchaser’s permission. Bur- 
eae vy. Katz, 120 So. 526, 10 La.App. 

2. 

[b] Payment immaterial.—Seller, 
forcibly removing property, is liable 
for damages, regardless of whether 
payment therefor has been made. 
Prendergast v. Katz, 124 So. 592, 11 
La.App. 613. 


24. Lee v. McClain, (Tex.Civ.App.) 
219 S.W. 893 


Ca] Retaking horse loaned.— 
Where plaintiff bought horses from 
a defendant, and they ran away, so 
that one was crippled, and defendant 
lent another to, plaintiff to take his 
place, and thereafter, without plain- 
tiff’s consent, entered upon plaintiff's 
premises with an officer from another 
county and two other friends, and 
with threatening language took the 
horse from his possession, defendants 
were guilty of a trespass. Lee v. Mc- 
Clain, (Tex.Civ.App.) 219 S.W. 893. 


25. Barber v. Watch Hill Fire 
Dist., 89 A. 1056, 36 RT. 236, LRIA, 
1915C" (245, Ann.Cas.1916D 191 [reh 
den 90 A. 161 ag 


[a] Purchaser of reversion is lia- 
ble for trespass in removing the prop- 
erty of a tenant for nonpayment of 
rent accruing before the transfer. 
Barber v. Watch Hill Fire Dist., 89 A. 
1056; -86) REMY 236 UPReATOISE 245, 
feu ‘Cas.1916D 191 [reh den 90 A. 


Denbigh, 6 Jur.N.S. 


Danley-Evers Furniture Go. v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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or charges,** may constitute trespass. A mere aspor- 
tation of property in plaintiff’s possession, without 
consent,”® or enticing away a slave,?® or without 
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right giving the slave orders which result in injury 


to him is a trespass.?° 


Cauley, 126 So. 844, 220 Ala. 542; 
Shelton y. Pentecost, 119 So. 375, 9 
La.App. 155. 


[a] Furniture.—(1) A seller un- 
lawfully, although peaceably, enter- 
ing house to retake furniture sold, 
liable for unlawfully taking and with- 
holding property belonging to pur- 
chaser’s wife. Danley-Evers Furni- 
ture Co. v. Cauley, 126 So. 844, 220 
Ala. 542. (2) A furniture seller for- 
cibly seizing and disposing of every- 
thing in buyer’s house committed 
trespass. Shelton v. Pentecost, 119 
80.5375, 9 La.App. 155. 


27. Semple School for Girls v. 
Yielding, 80 So. 158, 16 Ala.App. 584. 


[a] School expenses.—A _ school 
principal into whose custody and un- 
der whose control an infant has been 
placed by father is not liable for tres- 
pass by retention of infant’s trunk 
containing her wearing apparel, upon 
father’s refusal to pay bill, such prin- 
cipal standing in loco parentis to the 
infant and having custody, not only 
of the infant, but her wearing apparel. 
Semple School for Girls v. Yielding, 
80 So. 158, 16 Ala.App. 584. 


28. Vaughn v. Glenn, 161 S.H. 672, 
44 Ga.App. 426; Bruch v. Carter, 32 
N.J.Law 554 (untying one’s horse and 
tying him to another post). See also 
cases supra this section. 


[a] Cows tied to trees. — (1) 
Where the owners of cows had se- 
curely tied cows to trees, it was forci- 
ble trespass for lessee of land to take 
cows away, against will of owners of 
cows, who were present and forbid- 
ding him from doing so; the cows be- 
ing in actual possession of and under 
immediate personal control of their 
owners, in law, and lessee having no 
right to impound cows, under Re- 
visal (1905) § 1679, since they were 
not running at large. Kirkpatrick v. 
Crutchfield, 100 S.I5. 602, 178 N.C. 348. 
(2) Where the owners of cows had 
tied them on certain land with per- 
mission of person in possession there- 
of, one who claimed to be entitled to 
the land had no right to attempt to 
forcibly remove cows; his right being 
a resort to legal proceedings. Kirk- 
patrick v. Crutchfield, supra. 


29. Tyson v. Ewing, 3 J.J.Marsh. 
(Ky.) 185. See Schwantz v. Hearn, 
2 Tenn.Civ.A. 666 (liability of one, 
inducing servant of another to take 
him on pleasure trip in master’s ve- 
hicle, for results of accident). 


30. Greer v. Emerson, 1 Overt. 
(Tenn.) 18. 


$1. Ely v. Ehle, 3 N.Y. 506; Pee- 
ples v. Brown, 20 S.E. 24, 42 S.C. 81. 
See Outcalt v. Durling, 25 N.J.Law 
443 (applying rule to a taking and 
sale of the whole of an animal in 
plaintiff’s possession on which he has 
a lien). 

32. Price v. Helyar, 4 Bing. 597, 
13 E.C.L. 652, 130 Reprint 898 (mo- 
mentary taking without conversion a 
trespass). 

83. See supra § 3. 


34. Hall v. Saunders, (Tex.Civ. 
App.) 15 S.W.(2d) 717; Bowers v. 


If chattels are wrongfully 
taken, it is immaterial whether they are converted,°* 
or not,?? and while conversion is distinguishable from 
trespass,** an act of conversion may also be tres- 
pass,** but if the original taking was not a trespass, 


Bryant-Link Co., (Tex.Civ.App.) 6 S. 
W.(2d) 788 [aff (Commn.App.) 15 S. 
W.(2d). 598]. 


[a] Appropriation of merchandise 
and fixtures, purchased without com- 
plying with the Bulk Sales Law, to 
the beneficial use and enjoyment of 
the purchasers, constitutes a conver- 
sion which is a trespass. Bank of 
Carbon v. Coxe Mercantile Co., (Tex. 
Civ.App.) 241 S.W. 602. 


[b] Conversion of oil by carrier.— 
Railroad company’s taking by force, 
and conversion to its own use of a 
car of oil, being transported by it, 
constituted a trespass. Smedes Bros. 
Veo Morgan's. Lis & i'l Re. iS: 38. NCo,,; 
92 So. 349, 151 La. 821. 


35. Pollard v. Pollard, 92 So. 488, 
207 Ala. 270. 


36. Imlay v. Sage, 5 Conn. 489. 


37. Buehrer  v. 
Life Ins. Co. of Philadelphia, 174 N. 
E. 597, 37 OhioApp. 250 [aff 175 N.E. 
25, 123 OhioSt. 264]. 


[a] “Trespass upon real proper- 
ty.”—(1) As used in the Code, rela- 
tive to limitation of actions, the 
phrase has a more limited and tech- 
nical meaning than one broad enough 
to include all kinds of trespass, in- 
cluding trespass upon real property 
and trespass on the case for slander 
of title. Buehrer vy. Provident Mut. 
L. Ins. Co.; 175 N.B. 25; 27, 123 Ohio 
St. 264. (2) “Trespass upon real es- 
tate connotes some physical invasion 
or an unlawful entry upon real prop- 
erty, whereby the damages ensuing 
were direct and not consequential.” 
Buehrer vy. Provident Mut. L. Ins. 
Co., supra. (3) “Trespass upon real 
property as used in said section [of 
a statute of limitation] only _ con- 
templates and comprehends a direct 
physical invasion of the real estate 
itself. It has no reference to conse- 
quential injuries resulting from any 
act which does not amount to a phys- 
ical invasion of the property itself.” 
Denney v. City of Everett, 89 P. 934, 
935, 46 Wash. 342, 123 Am.S.R. 934 
[quot Buehrer v. Provident Mut. L. 
Ins. Co., 175 N.B. 25, 27, 123 OhioSt. 
264]. See Limitations of Actions § 
120. 


38. Coley v. Hecker, 272 P. 1045, 
206 Cal. 22; Dahlquist v. Mattson, 233 
P. 883, 40 Idaho 378; Johns Run Coal 
Co. v. Little Fork Coal Co., 3 S.W. 
(2d) 623, 223 Ky. 230. 

39. Markham v. Brown, 87 Ga. 277, 


92 Am.D. 73; Farquharson vy. Barnard 
Argue Roth Stearns Oil, etc., Co., 22 


Ont.L. 319, 17 Ont.W.R. 523, 2 Ont. 


W.N. 276, 


40. U. S.—Cartwright v. Southern 
Pac. Co., 206 F. 234. 


Ala.—Foust v. Kinney, 80 So. 474, 
202 Ala. 392. : 


Cal.—Coley v. Hecker, 272 P. 1045, 
206 Cal. 22. 


Colo.—Larimer County Canal No. 2 
Irrigating Co. v. Larimer & Weld 
Reservoir Co., 143 P. 270, 26 Colo. 
App. 380. 


Conn.—Puorto v. Chieppa, 62 A. 
664, 78 Conn. 401. 


Provident Mut. 
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subsequent conversion merely will not create lia- 
bility in trespass.*5 Demand and refusal alone will 
not support trespass de bonis.?® 


[§ 11] 3. Trespass to 
Trespass on realty is an entry upon another’s pos- 
session unlawfully and with foree.?7 
realty of another, directly or indirectly,?® above or 
below the surface,*® is a trespass,*° as is any wrong- 


Realty—a. In General. 


Injury to the 


Del.—Dickerson v. Layton, 97 A. 
231, 29 Del. 84. 


Ga.—Markham vy. Brown, 37 Ga. 
277, 92 Am.D. 73. 


Idaho.—Dahlquist vy. Mattson, 233 
P. 883, 40 Idaho 378. ; 


Ill.—Kimber v. Burns, 97 N.E. 671, 
253 Ilk 343. ‘ 


Ind.—Cleveland, C., C. & St. L. Ry. 
Co. v. Simpson, 104 N.E. 301, 108 N. 
E. 9, 182 Ind. 693. 


Ky.—Peters v. Hendricks, 9 S.W. 
(2d) 1076, 225 Ky. 722. 


La.—Bentley v. Fischer Lumber, 
ete,; Co., 25 So. 262, 51 Ia.Ann..451. 


Me.—Benner vy. Benner, 109 A. 376, 
119 Me. 79. 


Mass.—Codman y. Evans, 5 Allen 
308, 81 Am.D. 748; Woodruff vy. Hal- 
sey, 8 Pick. 333, 19 Am.D. 329. 


Minn.—Whittaker vy. Stangvick, 111 
N.W. 295, 100 Minn. 386, 117 Am.S.R. 
oe 10 L.R.A.N.S. 921, 10 Ann.Cas, 


Mont.—Herrin v. Sutherland, 241 P. . 


828, 74 Mont. 587, 42 A.L.R. 937. 


N.Y.—Butler v. Frontier Tel. Co., 
79 N.E. 716, 186 N.Y. 486, 116 Am. 
S'R. 563, Tio JusRUASN. SS. 92.0799) JAmne 
Cas. 858; Van Rensselaer v. Moul, 
1 N.Y.S. 28, 48 Hun 396. 


Ohio.—Young v. Thediac, 28 Ohio 
CPAF 239: 


Pa.—Lord v. Meadville Water Co., 
19 AL 1007, 135 Pa.2122120) Amestre 
864, 8 L.R.A. 202. 


Tex.—Badue v. Satterwhite, (Civ. 
App.) 125 S.W..929. 


Utah.—Mayer vy. Flynn, 150 P. 962, 
46 Utah 598. 


Vt.—Murphy v. Bolger Bros., 15 
An 369,> 60D Vit. 238, le WER. Aue ogi 
Peach v. Mills, 14 Vt. 371. 


Wis.—Huber v. Stark, 102 N.W. 12, 


\124 Wis. 359, 109 Am.S.R. 937, 4 Ann. 


Cas. 340; Sayles v. Bemis, 15 N.W. 
432, 57 Wis. 315. 


Ont.—Farquharson Vv. Barnard 
Argue Roth Stearns Co., 22 Ont.L. 
pte, 17 Ont.W.R. 523, 2 Ont.W.N. 
76. 


[a] Cutting trees by one having 
neither title nor possession consti- 
putes trespass. King v. Baker, 25 Pa. 


{b] Cutting trees and injuring 
well in moving a house which de- 
fendant bought from plaintiff, is an 
unlawful trespass. Kimber vy. Burns, 
97 N.E. 671, 253 Ill. 343. 


[c] Destroying hay and cutting 
willows growing on banks of non- 
navigable stream running through 
plaintiff's land thereby is a trespass. 
Herrin v. Sutherland, 241 P. 328, 74 
Mont. 587, 42 A.L.R. 937. 


[d] Cutting down land.—A rail- 
road’s act in going upon plaintiff’s 
land outside its right of way and cut- 
ting it down to within four feet of the 
top of a mine which plaintiff had 
built thereunder constituted a tres- 
pass. Cleveland, C., C. & St. L. Ry. 
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ful interference with possession.4! The condition of 
the land is not material,*” nor need the act be negli- 
gent.48 But a mere lease of lands in plaintiff’s right- 
ful possession is not a trespass,**# nor remaining in 
possession after a conveyance, no demand for pos- 
session*® or for rent*® having been made, nor pos- 
session under a deed covering an overlap.*? 
ting cattle on one’s own land,** or enclosing it, is 


Co. v. Simpson, 104 N.E. 301, 108 


N.E. 9, 182 Ind. 693. 


[e] Cutting ice on navigable 
stream running on plaintiff’s land if 
an injury to the realty, is a trespass, 
but not otherwise. Van Rensselaer 
v. Moul, 1 N.Y.S. 28, 48 Hun 396. 


[f] Carrying off materials of a 
building, severed by a trespasser, 1S 
trespass. Woodruff v. Halsey, 
Pick. (Mass.) 338, 19 Am.D. 329. 


[g] Taking of water from a 
spring by a corporation without com- 
pensation is trespass. Lord v. Mead- 
ville Water Co., 19 A. 1007, 135 Pa. 
122, 20 Am.S.R. 864, 8 L.R.A. 202. 


[h] Sale of manure. — Where 
plaintiff purchased defendant’s farm 
with manure thereon, but before he 
obtained possession defendant sold it 
to a third person, who removed it, 


plaintiff’s action should have been an 


action of trespass against the third 
person for injury to the realty. Dick- 
ee Vv. wayton, 97 As 231; 29 Del. 
84. 


[i] Taking colt from  barn.— 
Where defendant took a colt from 
plaintiff’s barn in a manner that was 
rude, wanton, insulting, or reckless, 
after being forbidden so to do by 
plaintiff's wife and son, he committed 
a trespass as to the realty. Foust 
v. Kinney, 80 So. 474, 202 Ala. 392. 


{ij] Breaking fence surrounding 
plaintiff’s land and entering on land, 
without plaintiff’s consent, in order to 
reach public domain for purposes of 
hunting and fishing thereon, was tres- 
pass. Herrin vy. Sutherland, 241 P. 
328, 74 Mont. 587, 42 A.L.R. 937. 


[k] Breaking glass in a window 
of a building of another renders one 
liable to the owner of the building 
under the statute without removal of 
the glass. Benner v. Benner, 109 A. 
376, 119 Me. 79. 


[1] Burning vacant house.—One 
who without the consent of the own- 
er enters a vacant house and builds 
the fire which results in the destruc- 
tion of the house is liable to the 
owner. Badue v. Satterwhite, (Tex. 
Civ.App.) 125 S.W. 929. 


[m] Destroying fence and cutting 
timber constituted trespass. Peters 
v. Hendricks, 9 S.W.(2d) 1076, 225 
Ky. 722. 


{[n] Brecting structures on land.— 
(1) One may not lawfully go on land 
in the possession of another and build 
thereon a structure, without the lat- 
ter’s consent. Larimer County Canal 
No. 2 Irrigating Co. v. Larimer & 
Weld Reservoir Co., 143 P. 270, 26 
Colo.App. 380. (2) Where a person 
unlawfully places a structure of any 
kind upon the premises of another, he 
commits a_ trespass. Lake Shore 
Building Co. v. City of Chicago, 207 
Ill.App. 244. (3) A city, in placing 
a permanent structure, a water sup- 
ply tunnel, upon the premises of a 
property owner without his consent, 
commits a continuing trespass. Lake 
Shore Building Co. v. City of Chicago, 
supra. 
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Put- 


[o] Building dikes.—Where the 
direct result of dikes was to cause 
the washing away of the soil of com- 
plainants’ land destroying the free- 
hold, the suit is one in the nature of 
“trespass”’ within the meaning of, the 
statute of limitations. Cartwright v. 
Southern Pac. Co., 206 F. 234. 


[p] Building a levee on another’s 
land is a trespass. Bentley v. Fischer 
Lumber, etc., Co., 25 So. 262, 51 La. 
Ann. 451. 


[q] Stringing electric wires and 
poles across land without permission 
and compensation therefor constitut- 
ed trespass. Public Service Co. of 
Northern Illinois v. McCloskey, 235 
Ill.App. 387. 


[r] Placing material on land.— 
Person entering on another’s land 
and placing thereon large quantity of 
material without knowledge or con- 
sent of owner was “trespasser.” 
Dandoy v. Oswald, 298 P. 1030, 113 
Cal.App. 570. 


[s] Painting advertisement on 
wall of a building belonging to an- 
other, without consent of owner, will 
create liability for damages to the 
property. Kaiser v. Nordhem Service 
Co., 83 Pa.Super. 333. 


[t] Destroying grass above high- 
water mark.—Defendant, in tramping 
on and destroying grass situated on 
land of plaintiff above ordinary high- 
water mark of navigable stream, was 
a trespasser. Herrin v. Sutherland, 
aa P. 328, 74 Mont. 587, 42 A.L.R. 


41. Del.—Phillips y. Brittingham, 
77 A. 964, 25 Del. 173. 


Ga.—Bass v. West, 36 S.H. 244, 110 
Ga. 698. 


Me.—Inhabitants of Millinocket v. 
Mullen, 78 A. 1120, 108 Me. 29. 


N.Y.—Collar v. Ulster & Del. R. 
Co., 181 N.Y.S. 56, 72 Misc. 274. 


Eng.—Perry v. Fitzhowe, 8 Q. 
Beats 55 E.C.L. 757, 115 Reprint 


42. See cases infra this note. 


[a] Dilapidated building.—Schwartz 
v. McQuaid, 73 N.E. 582, 214 Ill. 357, 
105 Am.S.R. 112. 


[b] Uninclosed land.—Agnew vy. 
Jones, 23 So. .25, 74 Miss. 347. 


[ec] Unfenced land.—Jenks v. Lan- 
ging Lumber Co., 66 N.W. 231, 97 Iowa 


[d] Unlawful fence.—Norton vy. 
Young, 40 P. 156, 6 Colo.App. 187. 


43. Wetzel v. Satterwhite, 125 S., 
W. 938, 59 Tex.Civ.App. 1; Steger v. 
ithe 124 S.W. 174, 58 Tex.Civ. App, 


{a] Setting fire—(1) One tres- 
passing on the land of another by 
stationing an engine thereon and op- 
erating it for his own benefit is lia- 
ble for the destruction of property by 
fire set by sparks from the engine, 
irrespective of his negligence. Steger 
v. Barrett, 124 S.W. 174, 58 Tex.Civ. 
App. 381. (2) It does not matter as 
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not trespass,t® nor is injury to land from driving 
logs in a navigable stream.°° Mere words do not 
constitute a trespass,°! nor a mere breach of an 
agreement by one in possession of land.** 


[§ 12] b. Entry “on Realty**—(1) Entry in Gen- 
eral. The gist of the action is breaking and enter- 
ing upon the real property,°* and what happens after 
the entry is mere matter of aggravation.°® Merely ° 


to the liability of trespassers for 
burning an unoccupied house how 
careful they may have been in build- 
ing a fire in the fireplace. Wetzel v. 
Satterwhite, 125 S.W. 93, 59 Tex.Civ. 
App. 1. 


44. Swyegert v. 
653, 48 S.C. 321. 


45. Ingram v. Thomas, 57 N.E. 263, 
24 Ind.App. 570; Munkwitz Realty & 
Investment Co. v. City of Milwaukee, 
126 N.W. 542, 143 Wis. 230. 


46. Ingram v. Thomas, 
263, 24 Ind.App. 570. 


47. Grobli v. Foreman, (Ga.App.) 
161 S.E. 658 [transf 156 S.E. 622, 171 
Ga. 712]. 


48. Haskins v. Andrews, 76 P. 588, 
12 Wyo. 458 (although inclosed with 
plaintiff’s by fences of adjoining land- 
owner and the cattle overstock the 
joint pasture). 


49. Abbey v. Shiner, 24 S.W. 91, 5 
Tex.Civ.App. 287 (although it also 
incloses plaintiff’s, unless there is 
user of plaintiff's). 


50. Field v. Apple River Log Driv- 
ing Co., 31 N.W. 17, 67 Wis. 569. 


51. Wheeler v. Wright 
(Ohio) 408. 


J 
52. Kretzer v. Wysong, 5 Gratt. 
(46 Va.) 9 (breach of promise by ten- 
ant, after attornment to plaintiff, to 
pay rent to him). 


53. Aviation as trespass see Aerial 
Navigation § 3 et seq. 


54. Me.—Cook v. Curtis, 
204, 125 Me. 114. 


Minn.—Whittaker v. Stangvick, 111 
N.W. 295, 100 Minn. 386, 10 L.R.A.N. 
oye? 117 Am.S.R.- 703, 10 Ann.Cas. 


N.Y.—Olin v. United Electric Light 
ewe Co., 148 N.Y.S. 1012, 82 Misc. 


Or.—Nally v. Richmond, 209 P. 871, 
105 Or. 462. 


R.I.—McCusker v. Mitchell, 
TA23;. 20 aR Ts, 


Vt.—Moore v. Duke, 80 A. 194, 84 
Vit. ot O85 


{a] Trespasser on realty is one 
who goes upon the premises of an- 
other without invitation, express or 
implied, and does so out of curidsity, 
or for his own purposes or conveni- 
ence, and not in the performance of 
any duty to the owner. Davis v. 
Schaefer, 277 F. 1014; Heller v. New 
York, N. H. & H. R. Co., 265 BF. 192. 


{b] Necessity of unlawful entry. 
—Where defendant railroad was in 
actual possession of disputed strips 
of land along its right of way, when 
plaintiff claimed it made an unlawful 
entry thereon, plaintiff cannot recov- 
er from it in an action of trespass 
quare clausum fregit. Sadler v. Ala- 
bama Great Southern R. Co., 85 So. 
380, 204 Ala. 155. 


55. See cases supra note 54. 
Damages see infra § 156. 


Wingard, 26 S.E. 


57 N.E. 


Moore, 


131 A. 


36 A. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


, 
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crossing an imaginary boundary line,®* or passing , the close is broken is material.58 


through an obstacle erected to keep persons out,57 
is a sufficient entry, and neither the extent of the 
damage nor the form of the instrumentality by which 


56. Moore v. Duke, 80 A. 194, 84 
Vt. 401. 


57. McCusker vy. Mitchell, 36 A. 
1123, 20 R.I. 13. 


[a] Entering which constitutes a 
trespass on real estate is simply a 
lifting of a rail; simply a lifting of 
anything or removing anything that 
is erected to inclose the premises; an 
entry through anything put there to 
keep persons out, as breaking the 
glass, like breaking into a house. Mc- 
Cusker v. Mitchell, 36 A. 1128, 1124, 
20 Rit 13; 


58 Whittaker v. Stangvick, 111 
N.W. 295, 100 Minn. 386, 10 L.R.A.N. 
Be leets 117 Am.S.R. 703, 10 Ann.Cas. 


[a] Means of entry.—It is imma- 
terial, except as to the amount of 
damages, whether a tortious entry is 
obtained by deceit, stealth, threats, 
force, or without actual consent; it 
being a trespass in either case. Olin 
v. United Electric Light & Power Co., 
143 N.Y.S. 1012, 82 Misc. 427. 


59. U.S.—Davis v. Schaefer, 277 F. 
1014; Heller v. New York, N. H. & H. 
i= Co:, 266" B. 192. 


Ala.—Tennessee Coal, Iron & R. Co. 
vy. Kimball, 96 So. 329, 209 Ala. 466. 


Ark.-—Barborro v. Boyle, 178 S.W. 
378, 119 Ark. 377. 


Cal.—Sefton v. Prentice, 37 P. 641, 
103 Cal. 670. 


Colo.—Wolfe v. Abbott, 131 P. 386, 
54 Colo. 531. 


Conn.—Newsom v. Meyer, 128 A. 
699, 102 Conn. 93. 


Del.—Phillips v. Brittingham, 77 A. 
964, 25 Del. 173; Cochran vy. City of 
Wilmington, 77 A. 963, 23 Del. 315; 
Tubbs v. Lynch, 4 Del. 521. 


Ga.—Postal Tel. Cable Co. v. 
Kuhnen, 55 S.B. 967, 127 Ga. 20. 


lll. Pfeiffer v. Grossman, 15 Ill. 
53. 


Iowa.—Wing v. Seske, 109 N.W. 717. 
Me.—Hatch v. Donnell, 74 Me. 163. 


Md.—Gusdorff v. Duncan, 50 A. 574, 
94 Md. 160. 


Mass.—Hennessey v. City of Bos- 
ton, 164 N.E. 470, 265 Mass. 559, 62 A. 
L.R. 780. 


Mich.—Giddings v. Rogalewski, 158 
N.W. 951, 192 Mich. 319. 


Miss.—Agnew v. Jones, 23 So. 25, 
74 Miss. 347. 


Mo.—Swope v. Ward, 84 S.W. 895, 
897, 185 Mo. 316; Kerby v. Prairie 
Pipe Line Co., 4 S.W.(2d) 857, 222 Mo. 
App. 699. 


Mont.—Kiehl vy. Holliday, 251 P. 
527, 77 Mont. 451. 


Nev.—Patchen v. Keeley, 14 P. 347, 
19 Nev. 404. 


N.H.—Brown v. Manter, 22 N.H. 
468. 


N.J.—United States Pipe Line Co. 
v. Delaware, etc., R. Co., 41 A. 759, 62 
N.J.Law 254, 42 L.R.A. 572. 


N.Y.—New York v. Law, 26 N.E. 
AT1,’ 125-NKXY.. 380; Littlejohn v. At- 
trill, 94 N.Y. 619 mem; Kank Realty 
Co. v. Brown, 187 N.Y.S. 556, 114 Misc. 
357 [aff 189 N.Y.S. 946, 198 App.Div. 
958]; Stark v. Sheffield Farms-Slaw- 
son-Decker Co., 166 N.Y.S. 411; Col- 
lar.v. Ulster & Del. R. Co., 131 N.Y.S. 
56, 72 Misc. 274. 


N.C.—Brame y. Clark, 62 S.E. 418, 
148 N.C. 364, 19 L.R.A.N.S. 1033, 16 
Ann.Cas. 73; Barneycastle v. Walker, 
5p Sees Dougherty v. Stepp, 18 


Ohio.—M. J. Rose Co. v. Lowery, 
169 N.E. 716, 33 OhioApp. 488. 


Or.—Huber vy. Portland Gas & 
Coke Co., 274 P. 509, 188 Or. 363. 


R.I.-—McCusker y. Mitchell, 36 A. 
1123, 20 R.I. 13. 


S.C.—Few y. Keller, 41 S.E. : 
S.C. 154. or: aera 


Tenn.—Norvell y. Gray, 1 Swan 96. 


Tex.—Bassham y. Evans, (Civ. 
App.) 216 S.W. 446; McCauley v. Me- 
Elroy, (Civ.App.) 199 S.W. 317; Ripy 
v. Less, 118 S.W. 1084, 55 Tex.Civ. 
App. 492. 


Vt.—Moore y. Duke, 80 A. 194, 84 
Vt. 401. 


Wash.—Denney vy. City of Everett, 
Sige 935, 46 Wash. 342, 123 Am. 


Eng.—Colwell yv. Purdy, Trin. T. 
1831. 


N.S.—Johnston v. McDougall, 44 N. 
8.265. 


[a] “Trespass,” in its ordinary 
sense, is an entry on land without 
lawful authority, by either a man, 
his servants, or his cattle. Stark v. 
Sheffield Farms-Slawson-Decker Co., 
166 N.Y.S. 411. 


[b] In the eyes of the law, every 
man’s land is inclosed by a visible 
and material fence, or by an ideal, in- 
visible boundary, and in either case 
every entry or breach constitutes a 
trespass. Wood v. Snider, 79 N.E 
858, 187 N.Y. 28. 


[ec] Entry into a dwelling-house 
without a license. (1) Markham v. 
Brown, 37 .Ga .277, 92 Am.D. 173; 
Brown v. Perkins, 1 Allen (Mass.) 89; 
Adams v. Freeman, 12 Johns. (N.Y.) 
408, 7 Am.D. 327. See Haight v. 
Badgeley, 15 Barb. (N.Y.) 499 (entry 
into plaintiff's kitchen and enticing 
away his servant). °(2) Entry of 
dwelling house by opening lock with 
key, without owner’s consent, is “un- 
lawful breaking and entering.” M. J. 
Rose Co. v. Lowery, 169 N.E. 716, 33 
OhioApp. 488. (3) One returning to 
and remaining overnight and building 
fire in cottage, without owner’s per- 
mission, after renting it for future 
occupancy, held not licensee, but 
trespasser. Newsom v. Meyer, 128 A. 
699, 102 Conn, 93. 


[d] Cutting timber.—Where the 
plaintiff was in actual possession at 
the time of defendant’s entry to cut 
timber, such entry made the latter a 
trespasser, unless he could prove ti- 
tle or license. Conaway v. Isaacs, 94 
A. 769, 28 Del. 473. 


[e] Taking logs.—(1) One going 
on land, without right to take logs, 
is liable for trespass to the land, 
though, logs being personalty, tres- 
pass will not lie for their removal, 
where no trespass on the property of 
another is committed. Bergmann vy. 
Vogt’s Adm’r, 154 S.W. 449, 172 Mo. 
App. 61. (2) Though defendant did 
not break down the fence, his act of 
entering on premises in plaintiff’s 
possession, without his consent and 
against his will, was a trespass, so 
that it cannot be said the action, in- 
stead of being for trespass, should be 
for conversion of the logs he took 


[§ 13] (2) Entry in Person. Every unauthorized 
entry is a trespass,°® regardless of the degree of 
force used,®° even if no damage is done,*! or the’ 


away. Bergmann vy. Vogt’s Adm’r, 
154 S.W. 449, 172 Mo.App. 61. 


[f] Soliciting trade.—Persons en- 
tering on the leased premises of a 
navigation company with taxicabs or 
other vehicles to solicit trade, with- 
out the permission of the company’s 
receiver, are intruders and trespass- 
ers. Borland v. Curto, 201 N.Y.S. 236, 
121 Misc. 336. 


[g] Searches and seizures.—A per- 
son has no right to enter and search 
another’s home, and seize, carry away, 
or destroy his property without pro- 
ceeding according to the law of the 
land. Wolfe. v. Abbott, 131 P. 386, 54 
Colo. 581. 


[h]} Hunting wild game—(1) En- 
tering upon uninclosed and unculti- 
vated land for the purpose of hunting 
wild game is not an actionable tres- 
pass in Vermont. Payne v. Gould, 52 
A. 421, 74 Vt. 208. (2) While a hunter 
on uninclosed lands is not a tres- 


passer, one who hunts on inclosed | 


lands is made so by statute. Barboro 
v. Boyle, 178 S.W. 378, 119 Ark. 377. 
(3) Within Acts (1861) § 5, for the 
preservation of game and fish, provid- 
ing that any person who shall enter 
on the land of another for the pur- 
pose of hunting or fishing should be 
deemed guilty of trespass, the unlaw- 
ful entry is the first crossing of the 
owner’s line. This is one entire and 
single act. It cannot be divided or 
multiplied, and constitutes a complete 
offense. Kellogg v. Robinson, 32 
Conn, 335,342. 


[i] Children playing (1) around 
tracks over which a coal mining com- 
pany takes loaded cars are trespass- 
ers, where the company has made at- 
tempts to keep people away by post- 
ing notices and by driving them out. 
Donaldson v. Spring Valley Coal Co., 
175 Jll.App. 224. (2) Driving base- 
balls into plaintiff’s premises and en- 
try of boys to regain possession there- 
of constituted trespass when there 
was direct invasion of property. Hen- 
nessy v. City of Boston, 164 N.E. 470, 
265 Mass. 559, 62 A.L.R. 780. 


60. Foust v. Kinney, 80 So. 474, 
202 Ala. 392. 


[a] Some force is implied from 
any unlawful entry, as every man’s 
land is surrounded at least by an 
ideal boundary. Foust v. Kinney, 80 
So. 474, 202 Ala. 392. 


[b] Breaking of plaintiff’s close 
was complete so as to support tres- 
pass, when defendant, making an un- 
lawful entry, stepped across the 
imaginary line which divided the lot 
on which plaintiff’s house stood from 
the street. Moore v. Duke, 80 A. 194, 
196, 84 Vt. 401. 


61. Ala.—Western Union Tel. Co. 
v. Dickens, 41 So. 469, 148 Ala. 480; 
Bagle, etc., Mfg. Co. v. Gibson, 62 Ala. 
369. 

Cal.—Sefton v. Prentice, 37 P. 641, 
103 Cal. 670. 

Conn.—Puorto v. Chieppa, 62 A. 664, 
78 Conn. 401. 


Del.— Quillen vy. Betts, 39 A. 595, 
17 Del. 53; Smethurst v. Journey, 
6 Del. 196. 


Tll.— Merrill v. Dibble, 12 Ill.App. 
85. 

Me.—Chase v. Cochran, 67 A. 320, 
102 Me. 431. 


Md.—Gusdorff v. Duncan, 50 A. 57:4. 
94 Md. 160. 
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injury is slight,*? and gives rise to a cause of ac- 
tion for nominal damages at least.°* It will be pre- 
ii sumed that injury resulted even if it was no more 
ii than the trampling of the herbage.** It is immate- 
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them off has been held not a trespass.** An entry 
and taking possession of land of another,*® forcibly 
excluding the owner,’® or injuring the property"! 
is a trespass. An entry is a trespass if obtained 


ae 


pets SEY? 


rial that the entry was made in the course of de- 
fendant’s operations on adjoining land,®* although to 
prevent injury to plaintiff’s property,®® or under bona 
fide claim of right;** but entry on unfenced land 
by the owner of cattle for the purpose of driving 


Mass.—Brown vy. Perkins, 1 Allen 
9 


Miss.—Agnew v. Jones, 23 So. 25, 
74 Miss, 347. 


Mo.—Kerby v. Prairie Pipe Line 
Co., 4 S.W.(2d) 857, 222 Mo.App. 699. 


Nev.—Patchen v. Keeley, 14 P. 347, 
19 Nev. 404. 


N.J.—U. S. Pipe Line Co. v. Dela- 
ware, ete., R. Co., 41.A. 759, 62. N.J. 
Law 254, 42 L.R.A. 572. 


N.Y.—Wood v. Snider, 79 N.E. 858, 
LS. New 28, 22 GR VA.N.S:- 9125.19 IN: 
Y.Ann.Cas. 366; Pierce v. Hosmer, 66 
Barb, 345. 


N.C.—Dale v. Southern R. Co., 44 S. 
HH S99 ;al32) INCL. 7.05; 


Or.—Huber v. Portland Gas & Coke 
Co., 274 P. 509, 128 Or. 363; Kester- 
son v. California-Oregon Power Co., 
prea 1092, 114 Or. 22. [rev (221 P. 
8 iS 


S.C.—Few v. Keller, 41 S.E. 85, 63 
S.Cyi54. 


Tex.—Carter v. Wallace, 2 Tex. 206; 
McCarthy v. Miller, (Civ.App.) 57 S. 
W. 973; Nafe v. Hudson, 47 S.W. 675, 
19 Tex.Civ.App. 381; Vincent v. May- 
blum, 1] Tex.A.Civ.Cas. § 763. 


Vt.—-Bragge v. Laraway, 27 A. 492, 
eae 673; Fullam y. Stearns, 30 Vt. 

Oe 

62. Cal. Empire Gold Min. Co. v. 
Bonanza Gold Min. Co., 7 P. 810, 67 
Cal. 406. 


Ga.—Postal Tel. Cable Co. v. Kuhn- 
en, 55 S.E. 967, 127 Ga. 20. 


Pee reo ter. v. Grossman, 15 IIl. 


he v. Seske, 109 N.W. 


tease Sanaa v. Warfield, 60 Miss. 


Mo.—Kerby v. Prairie Pipe Line 
Co., 4 S.W.(2d) 857, 222 Mo.App. 699. 


N.Y.—Rowan v. Sussdorff, 132 N.Y. 
S. 550, 147 App.Div. 673. 


_Ohio.—Besuden v. Hamilton Coun- 
oe 7 OhioCir.Ct. 237, 4 OhioCir.Dec. 


R.I.—McCusker v. Mitchell, 36 A. 
E235 20 Vk: “13% 


Wash.—Welch v. Seattle, ete, R. 
Co., 105 P. 166, 56 Wash. 97, 26 L.R.A. 
N.S. 1047. 


Contra Mahle y. Grierson, 2 Tex. 
A.Civ.Cas, § 764. 


{a] Merely lifting fence rail.— 
“eons v. Mitchell, 36 A. 1123, 20 


[b] Shooting valueless dog.— 
Rowan v. Sussdorff, 132 N.Y.S. 550, 
147 App.Div. 673. 


63. Cal.—Empire Gold Min. Co. v. 
Bonanza Gold Min. Co., 7 P. 810, 67 
Cal. 406. 


Ga.—Postal Tel. Cable Co. v. Kuhn- 
en, 55 S.E, 967, 127 Ga. 20. 


5 Iowa.—Wing v. Seske, 109 N.W. 
alle 


Md.—Patapseo Loan Co. of Balti- 
more City v. Hobbs, 98 A. 239, 129 


Md. 9; Timanus v. Leonard, 89 A. 99,. 


121 Md. 583. 


Mich.—Giddings v. Rogalewski} 158 
N.W. 951, 192 Mich. 319. 


Mont.—Wallace v. Weaver, 133 P. 
1099, 47 Mont, 437. 


N.Y.—Wood v. Snider, 79 N.E. 858, 
187 N.Y. 28; Stark v. Sheffield Farms- 
Slawson-Decker Co., 166 N.Y.S. 411; 
Rowan v. Sussdorff, 132 N.Y.S. 550, 
147 App.Div. 673. 


N.C.—Brame v. Clark, 62 S.E. 418, 
148 N.C. 364, 19 L.R.A.N.S. 1033, 16 
Ann.Cas. 78. 


Ohio.—Besuden vy. Hamilton Coun- 
ty, 7 OhioCir.Ct. 237, 4 OhioCir.Dec. 
575. 


Va.—McClannan vy. Chaplain, 116 S. 
EH. 4955-036 Vaeol. 


[a] “Trespass” at common law 
was the breaking of a close by force, 
and it was presumed that damages 
would accrue from the breaking into 
or penetrating such close, even if it 
was no more than the trampling of 
the herbage therein. Welch v. Seat- 
tle & M. R. Co., 105 P. 166, 56 Wash. 
97, 26 L.R.A.N.S. 1047. 


[b] The maxim “de minimis non 
curat lex’? is never applied to the posi- 
tive and wrongful invasion of an- 
other’s property. Novi v. Del Prete, 
202 N.Y.S. 86, 121 Misc. 637. 


[c] Rule applied.—(1) Appropri- 
ating a small strip of plaintiff’s land 
to support a turnpike fill entitles 
plaintiff to at least nominal damag- 
es. Besuden v. Hamilton County, 7 
OhioCir.Ct. 237, 4 OhioCir.Dec. 575. 
(2) Digging holes and setting tele- 
graph posts on plaintiff’s land enti- 
tled him to nominal damages if there 
is no special damage. Postal Tel.- 
Cable Co. v. Kuhnen, 55 S.E. 967, 127 
Ga. 20. (38) Including a small por- 
tion of plaintiff's land within defend- 
ant’s fence entitled plaintiff to at 
least nominal damages. Wing v. 
Seske, 109 N.W. 717. Contra Hull v. 
Harker, 106 N.W. 629, 130 Iowa 190. 
(4) Where the expense of extract- 
ing ore illegally mined is greater 
than its value, the landowner is en- 
titled to at least nominal damage. 
Empire Gold Min. Co. v. Bonanza Gold 
Min. Co., 7 P. 810, 67 Cal. 406. 


64. Welch v. Seattle, ete, R. Co., 
oat 166, 56 Wash. 97, 26 L.R.A.N. 


65. Ritter v. Sieger, 105 Pa. 400. 


66. Cozzens v. Higgins, 1 Abb.Dec. 
(N.Y.) 451, 3 Keyes 206, 33 How.Pr. 
436; Ketcham v. Cohn, 22 N.Y.S. 181, 
2 Misc. 427 [rev 36 N.E. 197, 141 N. 
Y. 205, 24 L.R.A. 102]. 


67. Cushman vy. Blanchard, 2 Me. 
266, 11 Am.D. 76. 


68. Reid v. Mimico, 1 Dom.L.R. 
(Ont.) 235. 


69. Ala.—McCall vy. Capehart, 20 
Ala. 621. 


Ill.—Moll v. Chicago Sanitary Dist., 


by a wrongful act,?2 or by misrepresentations‘*® un- 
der color of a defective grant,** under a tax deed 
void on its face,7® or if made for an illegal purpose.’ 
So, an entry by a police officer without justification,‘* 
or by one having a legal right but in an unlawful 


81.N.E. 1147, 228 Ill. 633. 


Kan.—Simmonds v. Richards, 86 P- 
452, 74 Kan. 311. 


Mo.—Mylar v. Hughes, 60 Mo. 105. 


N.Y.—Wood v. New York Cent., 
etc., R. Co., 77 N.E. 27, 184 N.Y. 290. 


Pa.—Allwein v. Brown, 29 Pa.Su- 
per. 331 (by statute). 


[a] By mistake.—An encroaching 
on adjoining land by a railroad, al- 
though done by its employees by mis- 
take, is trespass. Wood v. New York 
on ete, R. Co., 77. N.E.-27, 184 N. 

7290. 


70. Charron v. Thivierge, (R.I.) 67 
A. 585. 


71. Badu v. Satterwhite, 
Civ.App.) 125 S.W. 929. 


[a] Rule applied to: (1) Entry of 
unoccupied house and building fire 
therein resulting in destruction of 
house. Wetzel v. Satterwhite, 125 S. 
W. 93, 59 Tex.Civ.App. 1. (2) Sta- 
tioning engine on land of another 
which sets fire to and destroys prop- 
erty. Steger v. Barrett, 124 S.W. 174, 
58 Tex.Civ.App. 331. 


72. Chandler v. Egan, 28 How.Pr. 
(N.Y.) 98 (entry by member of a 
crowd, knowing that admission was 
obtained by an act of violence). 


73. Kimball v. Custer, 73 Ill. 389; 
Olin v. United Electric Light & Pow- 
er Co.; 143 N.Y.S..1012, 82 Misc. 427% 
Kittrell v. Irwin, (Tex.Civ.App.) 149 
S.W. 199. 


[a] Rule applied to entry made 
under pretense of: (i) Examining 
flues. Kimball v. Custer, 73 Ill. 389. 
(2) Having writ authorizing removal 
of piano. Kittrell v. Irwin, (Tex.Civ. 
App.) 149 S.W.199. (3) Reading elec- 
tric meter. Olin v. United Electric 
Light & Power Co., 143 N.Y.S. 1012, 
82 Misc. 427. 


74. +$™Anderson vy. Critcher, 11 Gill& 
J. (Md.) 450, 37 Am.D. 72. 


75. Whitehead v. Callahan, 99 P. 
57, 44 Colo. 396. 


76. Gilmore v. Wale, Anth.N.P. 
(N.Y.) 87 (in order to wrongfully and 
unlawfully take a receipt). 


[a] To induce employees to 
strike.—New York, etc., R. Co. v. 
Wenger, 9 OhioDec. (Reprint) 815, 
17 Cine.L.Bul. 306. 


77. Lorenz v. Hunt, 264 P. 336, 89 
Cal.App. 6; Clannan v. Chaplain, 116 
S.E. 495, 136 Va.1; Bailey v. Ragatz, 
aN ob 564, 50 Wis. 554, 36 Am.R. 


[a] Rule applied to: (1) Entry 
by a police officer at night after plain- 
tiff’'s family had retired, effected by 
threat of bursting in the door if not 
opened, is unlawful when made with- 
out warrant or intent to make an ar- 
rest but merely t6 see and ‘give a 
talking to’? a woman of bad character 
supposed by him to be there but not 
there in fact. Bailey v. Ragatz, 7 N. 
W. 564, 50 Wis. 554, 36 Am.R. 862. 
(2) Entry without warrant in search 
of illegal still. McClannan v. Chap- 


(Tex. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 13-14] 


manner, is a trespass,’® although it has been held 
that where defendant has a right to enter on plain- | ant. 
tiff’s premises and do certain acts, they are not ren- 
dered trespasses because the entry was made wrong- 
A person is not a trespasser who uses as 
a public way an apparently public alley, kept so 
by defendant, simply because he steps over the 


fully. 


technical legal boundary.®° 


lain, 116 S.E; 495, 136 Va. 1. (8) 
Forcible entry on premises and dis- 
turbing rightful possession of tenant 
without warrant or process. Lorenz 
v. Hunt, 264 P. 336, 89 Cal.App. 6. 


78 Cate v. Schaum, 51 Md. 299 
(by force). 


79. Percival v. Stamp, 9 Exch. 167, 
156 Reprint 71. Compare supra § 
12, and infra § 15. 


80. Everett v. Foley, 132 Ill.App. 
438, 441 (where “to impose upon a 
person lawfully using public alleys 
the duty of ascertaining at his peril 
the technical division lines, before 
venturing to use the alley, would be 
an appropriation of public property 
in eae of abutting property own- 
ers’’), 


81. Aia.—Louisville, etc., R. Co. v. 
pp npotnam, 44 So. 872, 153 Ala. 


Iowa.—Hannabalson vy. Sessions, 90 
Beate 93, 116 Iowa 457, 93 Am.S.R. 


Ky.—Prewitt v. Clayton, 
Mon. 4. 


N.Y.—Forbell v. New York, 58 N.E. 
644, 164 N.Y. 522, 51 L.R.A. 695, 79 
Am.S.R. 666. 


Pa.—McKnight v. Denny, 47 A. 970, 
PIS) Pan 323. 


Eng.—Pickering v. Rudd, 4 Campb. 
219, 171 Reprint 70, 1 Stark. 56, 171 
Reprint 400, 2 E.C.L. 32. 


[a] Statement of rule. — “No 
doubt,” said Landon, J., in Forbell v. 
New York, 58 N.E. 644, 646, 164 N.Y. 
522, 79° Am.S.R. 666, 51 L:R.A. 695, 
“trespass may be committed by the 
projection of force beyond the bound- 
ary of the lot where the projecting 
instrument is operated. Injuries 
caused by explosion are familiar in- 
stances.” 

s2. Ala.—Sloss-Sheffield Steel & 
Iron Co. v. McCullough, 59 So. 210, 
177 Ala. 448. 

Colo.—G. B. & L. R. Co. v. Doyle, 
T3699 6.95Col0.. 549%, GAB. & 7.0. 
Co. v. Eagles, 13 P. 696, 9 Colo. 544. 


Tll.—Tobin v. French, 93 Ill.App. 
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Iowa.—Hendershott v. 
46 Iowa 658, 26 Am.R. 182. 


Ky.—Prewitt v. Clayton, 
Mon. 4. 


Mich.—Clark v. Wiles, 20 N.W. 68, 
54 Mich. 323. 


N.Y.—St. Peter v. Denison, 58 N.Y. 
416, 17 Am.R. 258; McCahill v. John 
H. Parker Co., 97 N.Y.S. 398, 49 Misc. 
258, 


[a] Iustrations.—It was held 
trespass: (1) For landlord to ren- 
der the leased premises untenantable 
by dirt, etc., thrown in them in add- 
ing another story thereto. Tobin v. 
French, 93 Ill.App. 18. (2) To dig 
a drain through another’s land throw- 
ing earth beyond limits of land ap- 
propriated. Clark v. Wiles, 20 N.W. 
63, 54 Mich. 323. (3) To dump earth 
on one’s own land so that it rolls on 
plaintiff's. Hendershott v. Ottumwa, 
46 Iowa 658, 26 Am.R. 182. 


83. Puorto v. Chieppa, 62 A. 664, 


Ottumwa, 


be hs: 


TRESPASS 


ployed.* 
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[§ 14] (3) Entry by Thing Controlled by Defend- 
The entry need not be in person but may be 
by the projection of force beyond the boundary 
of the land where the projecting instrument is em- 
Thus, the trespass may be committed by 
casting earth, or other substances, upon another’s 
land,®? by projecting anything into, over, or upon 


the land;** by discharging water thereon,’* or by 


78 Conn. 401; Hannabalson v. Ses- 
sions, 90 N.W. 98, 116 Iowa 457, 93 
Am.S.R. 250; Esty v. Baker, 48 Me. 
495; Hooper v. Herald, 118 N.W. 3, 
154 Mich. 529, 16 Ann.Cas. 149. But 
see Pickering v. Rudd, 4 Campb. 219, 
171 Reprint 70, 1 Stark. 56, 171 Re- 
print 400, 2 E.C.L. 32 (holding that 
the remedy for nailing a board so as 
to overhang plaintiff's land is not 
She but case lies if there is dam- 
age). 


[a] Brection of fence.—Hooper v. 
Herald, 118 N.W. 3, 154 Mich. 529, 16 
Ann.Cas. 149. 


[b] Extending flat board one inch 
over line was held trespass. Puorto 
v. Chieppa, 62 A. 664, 78 Conn. 401. 


[c] Placing a shaft from one 
building to another across a passage- 
way owned by another was held tres- 
pass. Hsty v. Baker, 48 Me. 495. 


[d] Projecting arm over boundary 
fence was held trespass. Hannabal- 
son v. Sessions, 90 N.W. 93, 116 Iowa 
457, 93 Am.S.R. 250. 


84. U.S.—Chicago v. Troy Laun- 
oy Machine Co., 162 F. 678, 89 C.C.A. 


Cal.—Montgomery v. Locke, 13 P. 
4015672) Cal=75. 


Ga.—City of Jackson v. Wilson, 91 
S.E. 63, 146 Ga. 250. 


Ill.—Bloomington v. Burke, 12 Ill. 
App. 314. 


Ind.T.—Gulf, ete., R. Co. v. Clark, 
5SLIS.W. 962,.2-Ind:T., 319. 


Minn.—Hueston Vv. Mississippi, 
etc., Boom Co., 79 N.W. 92, 76 Minn. 
251. : 


Neb.—Dryden v. Peru Bottom 
Drainage Dist. No. 1 of Nemaha and 
Otoe Counties, 158 N.W. 54, 99 Neb. 
837. 


N.H.—Carleton v. 
N-.H.: 294. 


N.Y.—Russell v. Scott, 9 Cow. 279. 
N.C.—Kelly v. Lett, 35 N.C. 50. 


S.C.—Patton v. McCants, 6 S.-H. 848, 
LIES. P97: 


W.Va.—Clay v. St. Albans, 23 S.E. 
368, 43 W.Va. 539, 64 Am.S.R. 883. 


[a] Dams.—(1) Where defendants 
constructed a dam from the sidewalk 
in front of plaintiff’s premises in or- 
der to turn aside water while they 
were excavating a vault, and during 
a heavy rain the dam gave way and 
let water into the excavation from 
which it flowed into a vault on plain- 


Redington, 21 


tiff's premises, it was held that 
defendant was liable, although the 
dam was constructed properly. 


Mairs v. Manhattan Real Estate As- 
soc., 89 N.Y. 505. (2) An action lies 
for backing water on another’s land 
by means of a dam (Montgomery v. 
Locke, 13 P. 401, 72 Cal. 75; Carleton 
v. Redington, 21 N.H. 291; Russell v. 
Scott, 9 Cow. (N.Y. )279), (3) which 
causes ice jams which back up the 
water (Cowles v. Kidder, 24 N.H. 364, 
57 Am.D. 287); (4) or by means of 
log boom which causes logs to pile 
up and back up the water (Hueston 
v. Mississippi, etc., Boom Co., 79 N. 
W. 92, 76 Minn. 251), (5) or for dam- 
ming water and then wilfully dis- 


charging it so that it floods another’s 
land below (McKee v. Delaware, etc., 
Canal Co., 26° N-H.| 305, 125 NY. 1353) 
21 Am.S.R. 740), (6) or sweeps away 
his dam (Kelly v. Lett, 35 N.C. 50). 


[b] Overflow.—Action for tres- 
pass will lie: (1) For flooding prem- 
ises on floor below by leakage of wa- 
ter used to scrub floors. Patton v. 
McCants, 6 S.E. 848, 29 S.C. 597. (2) 
For flowing another’s land with wa- 
ter from an overflow of a cesspool. 
Weed v. Brush, 34 N.Y.S. 1025, 89 
Hun 62. (3) For the overflow of new 
sewers inundating plaintiff's prem- 
ises. Seifert v. Brooklyn, 4 N.E. 321, 
101 N.Y. 145, 54 Am.Rep. 664; Ah- 
rens v. Rochester, 90 N.Y.S. 744, 97 
App.Div. 481, 482. (4) Upon the com- 
pletion of agas tank it was filled with 
water for a test at the request of the 
contractors, and burst, overflowing 
adjoining lands and causing personal 
injuries, and it was held that both 
the gaS company and the contrac- 
tors were liable. Duerr v. Consoli- 
dated Gas Co., 83 N.Y.S. 714, 86 App. 
Div. 20. (5) One who in digging a 
subway under a street breaks a pipe 
so water escapes on plaintiff's land 
is liable in trespass regardless of 
negligence. Wheeler v. Norton, 86 


N.Y.S. 1095, 92 App.Div. 368 [aff 84 


N.Y.S. 524]; Lersner v. McDonald, 
78 N.Y.S. 1125, 38 Mise. 734. (6) The 
principle holds true to all who are 
injured by a trespass of defendant, 
whether or not they hold the posi- 
tion of owners or lessees, and hence 
holding defendant liable for injury to 
goods of one on a lower floor in the 
same building caused by an overflow 
of water, although the goods were 
there merely by the license of the oc- 
cupant. Peiser v. Schanning, 13 N.Y. 
St. 638, 14 Daly 400, 401. 


[ec] Obstruction of water courses. 
—(1) The owner of land is entitled to 
the free and exclusive enjoyment of 
all water courses not navigable flow- 
ing over his land; and the obstruc- 
tion of such water vourse by a low- 
er proprietor so as to cause the wa- 
ter to overflow or injure the land of 
the upper owner, or any right appur- 
tenant thereto, is a “trespass” upon 
his property. City of Jackson v. Wil- 
son, 91 S.E. 63, 64, 146 Ga. 250. (2) 
One is liable for deflecting the water 
of a stream against another’s land. 
Gulf, ete., R. Co. v. Clark, 51 S.W. 
962, 2 Ind.T. 319. 


[d] Surface water.—(1) One is li- 
able for casting surface water on an- 
other’s land either by a ditch (Sand- 
erlin v. Shaw, 51 N.C. 225), (2). by 
the grade of a city street made by 
the city (Bloomington v. Burke, 12 
Tll.App. 314), (3) or by causing sur- 
face water to percolate against an- 
other’s house by elevating the sur- 
face of adjoining land (Hurdman v. 
North Eastern Ri Coy 3.26. Rep. 268)" 
(4) The act of a municipal corpora- 
tion while engaged in improving one 
of the public highways thereof in 
diverting the flow of surface waters 
from their natural channel and by 
artificial means casting them in de- 
structive quantities upon 
property constitutes a “trespass” for 
which the municipality is liable with- 
out regard to the question of negli- 
gence. Kiefer v. Ramsey County, 167 
N.W. 362, 140 Minn. 143. 
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felling trees so they fall upon the land.*° 
pass may also be committed by shooting onto or over 
the land,** by explosions,®? by throwing inflammable 
substanees,** by blasting operations,*® by discharg- 
ing soot and carbon,®® but not by mere vibrations.°* 
Attaching anything to the side of another’s house 
is a trespass®? as is also driving animals onto plain- 
tiff’s land®’ or permitting them to stray thereon.°* 
Maintaining a structure on another’s land is a con- 


TRESPASS 


Tres- 
owner liable.°® 


care or not.?7 


tinuing trespass.°® But mere ownership of the per- 


[e] Gutters, sewers and drains.— 
(1) Where a city constructed gutters 
ending opposite the lot of plaintiff, 
it was held liable for the discharge 
of water upon the lot. Byrnes v. Co- 
hoes, 5 Hun (N.Y.) 604. (2) Liabil- 
ity may be incurred by failure to re- 
move obstructions in the gutters 
(Clay v. St. Albans, 27 S.E. 368, 43 W. 
Va. 539, 64 Am.S.R. 883), (3) or for 
constructing a tunnel under plain- 
tiff’s land and continuously forcing 
water through it (Chicago v. Troy 
Laundry Mach. Co., 162 F. 678, 89 C. 
C.A. 470). 


85. Newsom vy. Anderson, 24 N.C. 
42, 37 Am.D. 406. 


86. Munro v. Williams, 109 A. 129, 
94 Conn. 377, 18 A.L.R. 508; Whit- 
taker y. Stangvick, 111 N.W. 295, 100 
Minn. 386, 117 Am.S.R. 703, 10 L.R.A. 
N.S. 921, 10 Ann.Cas. 528; Herrin v. 
Sutherland, 241 P. 328, 74 Mont. 587, 
42 A.L.R. 937. See McGehee v. Nor- 
folk, ete., R. Co., 60 S.E. 912, 147 N.C. 
142, 24 L.R.A.N.S. 119; Kenyon v. 
Hart, 6 B.&S. 249, 122 Reprint 1189. 
Contra -Pickering v. Rudd, 4 Campb. 
219, 171 Reprint 70, 1 Stark. 56, 171 
Reprint 400, 2 E.C.L. 32. 


[a] So that shot drops on plain- 
tiff’'s land. Whittaker v. Sangvick, 
111 N.W. 295, 100 Minn. 380, 117 Am. 
S.R. 703, 10 L.R.A.N.S.. 921. 


{b] Shooting from public high- 
way into house of plaintiff and caus- 
ing explosion of dynamite is trespass. 
McGehee v. Norfolk, etc., R. Co., 6 
Se 912, 147 N.C. 142, 24 L.R.A.N.S. 
acho. 


{[c] Members of mob.—Plaintiff 
was accosted on the street by defend- 
ant, accompanied by a crowd of per- 
sons, and offensive epithets applied 
to him. On reaching his home, the 
crowd, which had followed him, re- 
mained in the street, and, in an ac- 
tion by plaintiff and his wife for tres- 
pass and assault it appeared that de- 
fendant said, ‘Will give you 24 hours 
to leave town,” that some one in the 
crowd said, ‘‘Get him now;” and that, 
just as plaintiff got inside the gate, 
some one said, “That was all that 
saved you;” that plaintiff fired into 
the air to frighten the crowd, where- 
upon defendant fired, the bullet strik- 
ing a post in front of plaintiff’s wife, 
who was standing on the. piazza. It 
was held that defendant was guilty 
of trespass. Saunders v. Gilbert, 72 
ern 610, 156 N.C. 4638, 38 L.R.A.N.S, 


87. Van Norden y. Robinson, 45 
Hun (N.Y.) 571 (where the bursting 
of a boiler on defendant’s boat in- 
jured the boat of plaintiff lying near 
i a the wharf). See also Explosives 

30. 


88. Riegler v. Tribune Assoc., 57 
N.Y.S. 989, 40 App.Div. 328 (where 
a servant threw benzine from his 
master’s premises upon an adjoining 
roof where it caught fire from a 
plumber’s stove and injured one em- 
ployed there, and the master was 
held liable). 


89. Ala.—Birmingham Ore, etc., 
Co. v. Grover, 48 So. 682, 159 Ala. 276; 
Bessemer Coal, etc., Co. v. Doak, 44 
So. 631, 151 Ala. 670. \ 

Cal.—Colton vy. Onderdonk, 10 P. 
395, 69 Cal. 155, 58 Am.R. 556. 


Md.—Scott v. Bay, 3 Md. 431. 


Mo.—Berlin v. Thompson, 61 Mo. 
App. 234. 


N.Y.—Sullivan v. Dunham, 55 N.E. 
928, 161 N.Y. 296, 47 L.R.A. 715; 
Gourdier v. Cormack, 2 E.D.Smith 
200, 202; Stancourt Laundry Co. v. 
Ramura, 147 N.Y.S. 895. 


Ohio.—Teffin  v. McCormack, 34 
OhioSt. 638, 32 Am.R. 408. 


Pa.—Herron y. Jones, etc., Co., 23 
Pa.Super. 226. 


{a] Thus, where a_ contractor 
while blasting struck with stones a 
horse and a building, and it was held 
that as this was a direct trespass 
an action lay against the contractor, 
and hence such injuries could not be 
included in an award for property 
taken. In re Thompson, 2 N.Y.S. 36. 


[b] Land construction.—St. Peter 
v. Denison, 58 N.Y. 416, 17 Am.R. 258. 


[c] Subway construction.—Turner 
v. Degnon-McLean Contracting Co., 
76 N.E. 1111, 184 N.Y. 525. 


[d] Continuing trespass does not 
arise from distinct acts of blasting. 
Jackson v. Emmons, 25 App.D.C. 146 
[aff 27 S.Ct.. 778, 203 U.S.°578, 51 L. 
Ed. 325]. 


90. Young v. Fort Frances Pulp, 
ete., Co., 17 Ont.W.N. 6 (from de- 
fendant’s chimney settling on plain- 
tiff’s premises). 


91. New York Steam Co. v. Foun- 
dation Co., 108 N.Y.S. 84, 123 App. 
Div. 264. 


{a] Injury to steam conduit.— 
Where plaintiff’s steam conduit con- 
structed in a street was injured by 
the subsidence or vibration of the 
earth, due to the driving of sheet 
piling in the street just outside the 
curb line for the construction of a 
vault under the sidewalk for the ben- 
efit of an abutting landowner, and 
nothing was thrown on or against 
plaintiff's construction in the street, 
a recovery for the injury sustained 
because of the construction could not 
be had on the theory of trespass, 
without negligence. New York 
Steam Co. v. Foundation Co., 108 N. 
Y.S. 84, 123 App.Div. 254 [rev 87 N. 
Pole” 195 N.Y. | 43, 21. LOR.A.NS: 


92. Hennessy v. Anstock, 19 Pa. 
Super. 644 (immaterial that it is not 
vertically over plaintiff’s land). 


93. Erbes v. Wehmeyer, 28 N.W. 
447, 69 Iowa 85; Stark v. Sheffield 
Farms-Slawson-Decker Co., 166 N.Y. 
S. 411, 413; Cosgriff v. Miller, 68 P, 
206, 10 Wyo. 190, 98 Am.S.R. 977. 


94. Hollenbeck v. Johnson, 29 N. 
Y.S. 945, 79 Hun 504; Holgate vy. 
Bleazard, [1917] 1 K.B. 443. See al- 
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sonalty east on another’s land does not render the 


It is immaterial whether the per- 


son committing the trespass is in the exercise of due 


[§ 15] c. Wrongful Act after Rightful Entry.°* 
While there are some decisions wherein the courts, 
adhering to the requirement of a breach of the 
peace, hold that case and not trespass is the proper 


so Animals § 391 et seq. 


95. Rahn v. Milwaukee Hlectric 
R., ete: Cone T9 INSW. 4147 1 0s Wess 
467 (foundation wall). 


[a] Purchaser of land on which is 
a foundation wall can sue as for a 
fresh trespass. Ross vy. Hunter, 7 
Can.8.C. 289. 


96. Keber v. Central Brewing Co. 
of New York, 150 N.Y.S. 986; For- 
ster v. Juniata Bridge Co., 16 Pa. 
393, 55 Am.D. 506 (property which 
breaks adrift without negligence and 
strands on plaintiff’s land does not 
make the owner a trespasser and he 
may abandon it, although notified to 
remove it). 


97. Sadlier v. New York, 78 N.E. 
272, 185 N.Y. 408; Mairs v. Manhat- 
tan Real Hstate Assoc., 89 N.Y. 498 
[aff 47 N.Y.Super. 31]; St. Peter v. 
Denison, 58 N.Y. 416, 17 Am.R. 258. 
Compare Murphy v. Lowell, 128 Mass. 
396, 35 Am.R. 381 (holding that a 
city is liable for stones thrown on 
adjacent land in course of construc- 
tion of a sewer only in the absence 
of due care, as it had a right to con- 
struct the sewer). 


[a] Direct injuries.—Where a mu- 
nicipality sweeps or throws water, 
snow, dirt, or refuse on the real prop- 
erty of others, or gathers such sub- 
stances at a single point and dis- 
charges them on such real property 
of others, the injury occasioned 
thereby is not consequential, but di- 
rect, constituting a trespass for 
which there is a liability irrespective 
of negligence. Sadlier v. New York, 
78 N.E. 272, 185 N.Y. 408, 


[b] Blasting.—It is immaterial 
whether the blasting was done neg- 
ligently or carefully. Colton v. On- 
derdonk, 10 P.. 395, 69. Cal. 155, 58 
Am.R. 556; Blackford v. Heman 
Constr. Co., 112 S.W. 287, 132 Mo. 
App. 157; Thurmond vy. Ash Grove 
White Lime Assoc., 102 S.W. 617, 125 . 
Mo.App. 73; Schaub v. Perkinson 
Bros. Constr. Co., 82 S.W. 1094, 108 
Mo.App. 122; St. Peter v. Denison, 
58 N.Y. 416, 17 Am.R. 258; Tremain v. 
Cohoes Co., 2 N.Y. 163, 51: Am.D. 284; 
Hay v. Cohoes Co., 2 N.Y. 159, 51 Am, 
D. 279; Kratzer v. Saratoga Springs, 
40 N.Y.S. 474, 8 App.Div. 613 [aff 53 
N.E. 1127, 2168" NY. 086 )5. Witting w. 
Se tess 34 OhioSt. 638, 32 Am. 


[c] Improvements.—Where a per- 
son, in making improvements on his 
own premises, or without lawful 
right, trespasses upon or injures his 
neighbor’s property by casting mate- 
rial thereon, he is liable absolutely 
for the damage, irrespective of any 
question of care or _ negligence. 
Mairs v. Manhattan Real Estate As- 
ae 89 N.Y. 498 [aff 47 N.Y.Super. 


[d] Water escaping through pipe 
broken by blasting.—Wheeler v. Nor- 
ton, 86 N.Y.S. 1095, 92 App.Div. 370. 


fers Trespass ab initio sce infra § 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 15-16] 


remedy when the entry on the land was rightful,®® 
according to many decisions trespass to realty may 
be committed after a righful entry;! if the orig- 
inal entry is made under a license or by consent, 
lability arises by exceeding the scope or limits there- 
of,? but one entering under a license and abusing 
the license does not become a trespasser unless the 
act would have amounted to a trespass had there 
( Mere abusive language by one 
rightfully on the premises does not amount to an 
act of trespass,* but if through threats or putting 
in fear of personal injury,® or by behaving in a 
violent and insulting manner,® there is an invasion 
of plaintiff’s personal or property rights, trespass 
will lie. A landlord rightfully entering leased prem- 
ises to put them in safe condition may commit a 


been no license. 


: 99. Beers v. McGinnis, 77 N.E. 768, 

191 Mass. 279. See Richmond v. 
Fiske, 35 N.E. 108, 160 Mass. 34 (en- 
tering a sleeping room against ex- 
press. command after entering the 
house by license is not a trespass); 
Hill _v. Bartholomew, 24 N.Y.S. 944, 
71 Hun 453 (failure to close a gate 
over defendant’s right of way does 
not render him a trespasser); Boults 
v. Mitchell, 15 Pa. 371 (cutting trees 
outside scope of a right is not a tres- 
pass as there was no tortious breach 
of the close). See also Hall v. Louis 
Weber Bldg. Co., 73 N.Y.S. 997, 36 
Misc. 551 (license to enter and pro- 
tect plaintiff’s building is a defense 
to an action of trespass, although 
conditional, but an action lies for 
damages for breach of the condition). 
But compare New York cases infra 
notes 1, 2. 


Force as element see supra § 6. 


i. U.S.—Lindquest v. Union Pac. 
ra CO.) 33, Hod C2 


Me.—Hateh v. Rose, 77 A. 716, 107 
Me. 182, 29 L.R.A.N.S. 774. 


N.Y.—Kank Realty Co. v. Brown, 
187 N.Y.S. 556, 114 Misc. 357 [aff 189 
N.Y.S. 946, 198 App.Div. 958]. 


N.C.—Gardner v. Rowland, 24 N.C. 
247. 


Pa.—Wolf v. Buffalo, 10 Pa.Dist.& 
Co. 350. ; 


Ont.—See St. Leger v. Manahan, 5 
MEC.QO.B:0:8:7 89. 


{a] MIllustrations.—(1) Cutting 
trees larger than authorized by li- 
ecense is trespass. Shiffer v. Broad- 
head, 17 A. 592, 126 Pa. 260, 24 Wkly. 
N.C. 44. (2) Letting down fence to 
drive defendant’s hogs out, instead 
of opening gate for that purpose, was 
held trespass. Gardner v. Rowland, 
24 N.C. 247. (3) Taking by mort- 
gagee of chattels on plaintiff's land in 
his possession after denial of his 
right by plaintiff was trespass. Con- 
canan v. Boynton, 41 Wirt icnkoya (Oo 
Iowa 543. (4) Where a license to in- 
sert shoring timbers to a limited ex- 
tent to protect plaintiffs building 
from an excavation on adjoining land 
was exceeded, trespass lies. Capel 
v. Lyons, 22 N.Y.S. 378, 3 Misc. 73. 
(5) If a company which is given per- 
mission to enter on land and construct 
a line of telegraph wires thereon con- 
structs it in a different place than 
that designated by the owner, it is 
guilty of a trespass, and the owner in 
suing for damages is not confined to 
a remedy under the condemnation 
statutes which apply when the entry 
is by permission and the acts done 
on the land are incident to the exer- 
cise of the right granted by the own- 
er. Burnett v. Postal Tel., etc., Ca- 
ble Co., 60 S.E. 1116, 79 S.C. 462. (6) 
A railroad company entering under 
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grant of right of way is liable for 
any trespass committed outside right 
of way or for any invasion of prop- 
erty rights not incident to proper lo- 
cation or construction of road. 
Groce v. Greenville, S. & A. Ry. Co., 
78 S.E. 888, 94 S.C. 199. (7) Defend- 
ant’s agent, who had permission to 
search plaintiff's trunk, but also 
searched bed and suit case, used pro- 
fane language, and rudely scattered 
her clothing on the floor, became tres- 
passer from time he abused his li- 


cense. Dixie Const. Co. v, McCauley, 
101 So. 601, 211 Ala. 683. (8) Where 
administrators entered deceased’s 


house by leave of his widow to de- 
mand his chattels and, after her re- 
fusal to deliver, remained against 
her protest from six thirty-six to 
twelve they were trespassers. Mitch- 
ell v. Mitchell, 55 N.W. 1134, 54 Minn. 
301. (9) License to’ enter one part 
of-a field is no defense ‘to entry on 
another part. Warner v. Hoisington, 
42 Vt. 94. 


2. Ala.—Snedecor v. Pope, 39 So. 
318,' $43 Alas 275. 


Iowa.—Concanan v. Boynton, 41 N. 
W. 213, 76 Iowa 548. 


Minn.—Mitchell v. Mitchell, 55 N. 
W. 1134, 54 Minn. 301. 
N.Y.—Capel v. Lyons, 22 N.Y.S. 


378, 3 Misc. 73. 


N.C.—Lewis v. Butters Lumber Co., 
155 N.E. 726, 199 N.C. 718. 


Pa.—Shiffer v. Broadhead, 17 A. 
592, 126 Pa. 260, 24 Wkly.N.C. 44. 


$.C.—Groce v. Greenville, S. & A. 
Ry. Co., 78 S.E. 888, 94 S.C. 199. 


Vt.—Warner v. Hoisington, 42 Vt. 
94, 


8. Louisville & N. R. Co. v. Bartee, 
86 So. 394, 204 Ala. 539, 12 A.L.R. 251. 


[a] hus a grantee, under deed 
giving right to cut and remove tim- 
ber; was not liable for incidental in- 
jury to grantor’s fences and ditches 
unless negligent. Lewis v. Butters 
Lumber Co., 155 S.E. 726, 199 N.C. 
718 (defendant would be liable only 
if it appeared that he ‘exercised [his] 
rights to cut and remove said tim- 
ber in a negligent manner, or by neg- 
ligent methods, thus causing plain- 
tiff injuries greater in extent than 
usually follow the cutting and remov- 
al of timber’’). 


4 Louisville & N. R. Co. v. Bartee, 
86 So. 394, 204 Ala. 539, 12 A.L.R. 251. 


[a] Entry to remove freight.— 
Where defendant’s agent entered 
plaintiff's premises with her consent 
for the purpose of removing freight 
delivered by mistake, the use by him 
of offensive language concerning 
plaintiff's demand for payment for 
her trouble in the matter was not a 


trespass if he makes additional improvements.? 
his agent, sent to collect overdue rent, fails to leave 
the premises, immediately on notice after failure to 
collect, he becomes a trespasser.® 


Servant after discharge. 
to leave the employer’s premises after he is dis- 
charged,® or after his term of service has expired, 
becomes a trespasser.?° 


[§ 16] 4. Trespass Ab Initio—a. In General. 
While the doctrine of trespass ab initio has been re- 
pudiated in some cases,!! a well-recognized rule is 
that where an entry is made or possession of prop- 
erty taken, not by license from the owner, but by 
authority of law,1* which would be a trespass but 
for such authority,1* a subsequent abuse of the au- 
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If 


A servant who refuses 


trespass. Louisville & N. R. Co. v. 
Bartee, 86 So. 394, 204 Ala. 539, 12 
A.L.R. 251. 


Mere words see supra § 11. 


5. Matheson v. American Tele- 
phone & Telegraph Co., 135 S.E. 306, 
137. S.C. 227. 


[a] Entry to investigate com- 
plaints.—Allegation that a telephone 
company employee entered plaintiff's 
premises to investigate a complaint 
and cursed, abused, and threatened 
plaintiff and her husband, held to 
state cause of action for trespass. 
Matheson vy. American Telephone & 
acer apn Co., -135:..S.E.4306, 37 5.e- 


6. May v. Western Union Tele- 
graph Co., 72 S.E. 1059, 157 N.C. 416, 
37% L.R.A.N-S. 912: 


[a] Removal of telegraph poles.— 
Where employés of a telegraph com- 
pany lawfully entering on the lands 
of an individual to remove poles in- 
dulged during the prosecution of the 
work in loud, profane, and lewd lan- 
guage, to the injury of the individ- 
ual’s wife, who was in a delicate con- 
dition, the company was liable for 
the injuries sustained by the wife, 
though the servants did not know of 
her peices condition. May v. West- 
ern Union Telegraph Co., 72 S.H. 1059, 
157 N.C. 416, 37 L.R.A.N.S. 912. 


7. Reichhold v. Sommarstrom Inv. 
Co., 256 P. 592, 83 Cal.App. 173. 


8 New Morgan County Building & 
Loan Ass’n y. Plemmons, 98 So. 12, 
210 Ala. 286. 


9. Marshall vy. Matthews, 100 S.E. 
103, 149 Ga. 370; Mackenzie v. Minis, 
63 S.B. 900, 132 Ga. 323, 23 LAR.A.N 
S. 1003, 16 Ann.Cas. 723. : 


10. Killian v. Cherokee County, 
150 S.BH. 158, 169 Ga. 313. 


11. See Van Brunt v. Schenck, 13 
Johns. (N.Y.) 414, 417 (‘‘a person who 
is guilty of an abuse of an authority 
in fact, . does not thereby be- 
come a trespasser ab initio, but is li- 
able to make satisfaction . for 
the abuse of his authority”—in an ac- 
tion of trespass on the case). 


12. Katsonas v. W. M. Sutherland 
Bldg. & Const. Co., 132 A. 553, 104 
Conn. 54; Hatch v. Rose, 77 A. 716, 
107 Me. 182, 29 L.R.A.N.S. 774. 


13. Moore v. Duke, 80 A. 194, 84 
Vt. 401. See Johnson y. Hannahan, 32 
S.c.L. 313 (recognizing rule). 


fa] Failure to return writ into 
court.—Where a constable entered 
plaintiff's dwelling house, a part of 
which was used as a village clerk’s 
office, solely to serve a replevin writ, 
which was never legally returned in- 
to court, he was not entitled to justi- 
fy in an action for trespass on the 
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thority renders the doer a trespasser ab initio.** 
The general rule is sometimes qualified by requiring 
that the subsequent act be an act of trespass, not 
a mere nonfeasance,'® or even by requiring further 
that the act of misfeasance be such as to warrant 
a conclusion that the legal authority was used as 
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is sufficient.+7 


a mere cloak from the beginning;** but, it has been 


ground of express or implied license 
to enter. Moore v. Duke, 80 A, 194, 
84 Vt. 401. 


{b] Assault after entry on de- 
.fendant’s own land in wrongful pos- 
session of plaintiff does not render 
defendant a trespasser ab_ initio. 
Johnson v. Hannahan, 32 S.C.L. 313. 


14. U.S.—Gratz v. McKee, 9 F.(2d) 
593 [cert den 46 S.Ct. 472, 270 U.S. 
664, 70 L.Ed. 788]. 


Me.—Mussey v. Cahoon, 34 Me. 74. 


Mass.—Malcom v. Spoor, 12 Mete. 
279, 46 Am.D. 675; Smith v. Gates, 21 
Pick. 55; Coffin v. Field, 7 Cush. 355. 


Mont.—Jorgenson v. Story, 254 P. 
427, 78 Mont. 477. 


N.H.—Sterling v. Warden, 52 N.H. 
197; Markham v. Brown, 8 N.H. 523, 
31 Am.D. 209. 


N.Y.—Van Brunt v. Schenck, Anth. 
INV SP) 217, 11 Johns. 377. 


Tex.—American Mortg. Corporation 
v. Wyman, (Civ.App.) 41 S.W.(2d) 
270; Humphreys Oil Co. v. Liles, (Civ. 
App.) 262 S.W. 1058 [aff (Commn. 
App.) 277 S.W. 100]. 


Utah.—Ercanbrack v. Clark, 8 P. 
(2d) 1093. 


Vt.—Lamb v. Day, 8 Vt. 407, 30 Am. 
D. 479. 


Va.—McClannan v. Chaplain, 116 S. 
E. 495, 136 Va. 1. 


. Eng.—Six Carpenters’ Case, 8 Coke 
146a, 77 Reprint 695. 


N.B.—Califf v. Wilson, 2 N.B. 145. 
Ont.—Little v. Ince, 3 U.C.C.P. 528. 


[a] Officers searching for illegal 
still—If special police officers ap- 
pointed under the statute lawfully 
entered upon private premises in 
search of an illegal still, and after 
such entry by their conduct exceeded 
their authority by doing some act 
which they had no right to do, they 
will be considered as trespassers ab 
initio. MeClannan v. Chaplain, 116 S. 
BH. 495, 136 Va. 1. 


[b] Wrongful sale of goods after 
rightful seizure is enough. Califf v. 
Wilson, 2 N.B. 145. 


15. Adams y. Rivers, 11 Barb. (N. 
Y.) 390; Fullam v. Stearns, 30 Vt. 
443; Stone v. Knapp, 29 Vt. 501; 
Stoughton v. Mott, 25 Vt. 668; Short- 
land v. Govett, 5 B.&C. 485, 11 E.C.L. 
551, 108 Reprint 181; Six Carpenters’ 
Case, 8 Coke 146a, 77 Reprint 695. 


[a] Retaining goods distrained, 
even though amounting to a conver- 
sion, is a mere nonfeasance. West v. 
Nibbs, 4 C.B. 172, 56 H.C.L. 172, 136 
Reprint 470. 


[b] Abuse of adjoining owners 
while passing along the road does not 
make one a trespasser ab initio, not 
being a trespass; although stopping 
does as there is no right to stop. 
Adams v. Rivers, 11 Barb. (N.Y.) 390. 


[c] Mere detaining of goods by 
customs officers is not trespass. Jac- 
obson v. Blake, 6 M.&G. 919, 46 E.C.L. 
919, 184 Reprint 1164. 


16. Page v. De Puy, 40 III. 


506; 
Taylor v. Jones, 42 N.H. 25; 


Stone v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Knapp, 29 Vt. 501; Eaton v. Cooper, 
29 Vt. 444. 

[a] Telephone company employee 
entering premises for sinister purpose 
under cloak of bona fide purpose of 
investigating complaint is trespasser 
ab initio. Matheson v. American Tel- 
ephone & Telegraph Co., 135 S.E..306, 
137 S.C. 227, ' 


17. Ind.—Burton y. Calaway, 20 
Ind. 469. 

Mass.—Sherman y. Braman, 13 
Metc. 407. 

N.H.—Gilson v. Fisk, 8 N.H. 404. 

Oku— Enid, ete., R:2'Co: ve. Wiley, 
78 P. 96, 14 Okl. 310. 

Tenn.—Crawford v. Maxwell, 3 


Humphr. 476. 


[a] Abandonment of eminent do- 
main proceedings after entry there- 
under, and withdrawal of the con- 
demnation money constitutes a tres- 
pass. Bnid, etc., R. Co. v. Wiley, 78 
P. 96, 14 Okl. 310. 


[b]. Failure to put up bars by one 
having a right to construct a turnpike 
road on plaintiff's land is trespass. 
Crawford v. Maxwell, 3 Humphr. 
(Tenn.) 476. 


[ec] Estrays.—One becomes a tres- 
passer ab initio who, after lawfully 
taking up an estray, fails: (1) To 
comply with the statute. Burton v. 
Calaway, 20 Ind. 469. (2) To-feed and 
water them. Adams v. Adams, 13 
Pick. (Mass.) 384. (3) To follow the 
statutory requirement by giving the 
pound keeper the written memoran- 
dum of charges as required by stat- 
ute. Sherman v. Braman, 13 Metc. 
(Mass.) 407. (4) To give the owner 
notice of the impounding. Coffin v. 
Field, 7 Cush. (Mass.) 355. (5) To 
otherwise comply with essential fea- 
tures of the statute. Coffin v. Field, 
7 Cush. (Mass.) 355. (6) So too, it 
has been held that one, after law- 
fully driving stray cattle off his land 
failed to drive them a long way off 


became a trespasser ab initio. Gil- 
son vy. Fisk, 8 N.H. 404. 
{[d] Distress.—(1) After lawful 


distress, irregularity in following the 
statutory proceedings renders one li- 
able as a trespasser ab initio (Kerr 
v. Sharp, 14 Serg.&R. (Pa.) 399), as 
failing to give notice of sale (Cor- 
nelius v. Burton, 3 N.S.Dec. 337), (2) 
as also for failing to appraise (Wyke 
Vo VWOISON) (33 a An tlk, SINS e Pad oo ey 
third person whose goods were dis- 
trained could take advantage of the 
failure; Christman y. Geise, 1 Chest. 
Co. (Pa.) 342). (8) Or appraisal prior 
to the statutory time (Brisben v. Wil- 
son, 60 Pa. 452). 


[e] Failure to obtain judgment of 
forfeiture after lawful seizure by an 
officer of a seine for illegal fishing 
creates liability for trespass ab ini- 
tio. Russell v. Hanscomb, 15 Gray 
(Mass.) 166. 


[f] _Conversion.—(1) Converting 
animal after seizure damage feasant 
makes the converter a trespasser ab 
initio. Dye v. Leatherdale, 3 Wils.C. 
P. 20, 95 Reprint 910. (2) And so of 
goods received under wrongful at- 
tachment. Barfield v. J. L. Coker & 
Co.; 53 SH LON 73" SiC 18k, 
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held in many cases that a mere failure to fulfill 
the conditions attached to the exercise of the right 
The rule has been applied both to 
entries on realty,!® and to injuries to or the disturb- 
ance of possession.of personalty.*® 
process must be for the benefit of a person other 


The abuse of 


[g] Purchaser at judicial sale of 
goods in a vessel who moves the ves- 
sel to a more convenient place for 
their removal is a trespasser ab in1- 
Ho. roens v. Harriss, 24 S.E. 364, 118 

.C. 476. 


18. See cases supra this section. 


[a] Illustrations.—The following 
acts have been held to create liability 
for trespass ab initio: (1) Assault 
and battery after lawful entry on 
plaintiff’s dwelling to remove govern- 
ment property. Sterling v. Warden, 
52 N.H. 197. (2) Assault on the inn- 
keeper after lawful entry. Markham 
Vi Brown;:8 N. M523, ot Am sPx 2092 
(3) Conversion of mill dam materials 
after its lawful destruction. Little 
v. Ince, 3°U.C.C.Pe )(Ont:) ~528. 4° (4) 
Entry under search warrant by an 
officer to obtain evidence, not to 
search for the goods (Lawton v. Car- 
dell, 22 Vt. 524), (5) or other person- 
alty (Daniels v. Brown, 34 N.H. 454, 
69 Am.D. 505).. (6) Feeding grass to 
horses after being lawfully cut in a 
highway. Cole v. Drew, 44 Vt. 49, 
8 Am.R. 363. (7) Putting an intoxi- 
cated person in as keeper after law- 
ful attachment. Malcom v. Spoor, 12 
Metc. (Mass.) 279, 46 Am.D. 675. (8) 
Remaining on premises to keep pos- 
session of goods after distress has 
ceased to be lawful. Ladd v. Thom- 
as, 12 A.&E. 117, 40 E.C.L. 67, 113 Re- 
print 755. (9) Street commissioner 
Selling plaintiff's shop after rightful 
removal thereof. Mussey v. Cahoon, 
34 Me. 74. (10) Taking possession 
of a lunch room under writ of at- 
tachment excluding customers, etc. 
Walsh v. Brown, 80 N.E. 465, 194 Mass. 
317, 120 Am.S.R. 556. (11) Using un- 
lawful force by breaking a door in 
entering to remove one’s gas meter. 
Reed _ v. New York, etc., Gas Co., 87 
N.Y.S. 810, 93 App.Div. 453. 


19. Lawton vy. Cardell, 22 Vt. 524. 


[a] Attachment at night in bad 
weather so that the goods are dam- 
aged renders the. officer a trespasser 
ab initio. Barrett v. White, 3 N.H. 
210, 14 Am.D. 352. 


[b] Working animals seized (1) 
under attachment renders both cred- 
itor who does it and the constable 
trespassers ab initio. Lamb v. Day, 
8 Vt. 407, 30 Am.D. 479. (2) Work- — 
ing an animal taken up as an estray 
creates liability for trespass ab ini- 
tio. Oxley v. Watts, 1 T.R. 12, 99 Re- 
print 944. t 


{c] Excessive levy does not make 
the officer a trespasser ab initio, a 
levy being proper. Jarratt v. Gwath- 


may, 5 Blackf. (Ind.) 237. 
[d] Leaving articles in disorder. 
—Officers, executing warrant to 


search premises for intoxicating liq- 
uors, held not liable as trespassers 
ab initio for damages to owner’s 
property because omitting to restore 
to their former places personal arti- 
cles removed from their various de- 
positories, or leaving them in a dis- 
orderly condition after the search; no 
injury having been done to them, and 
such acts not constituting malfeas- 
ance or gross misconduct or malicious 
injury. McGill v. Varin, 106 So. 44 
213 Ala. 649. ; 
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than plaintiff.2° Defendant must have been implicat- 
ed in the original act of entry or taking possession.?! 
And those who assisted in the original act do not 
become trespassers ab initio by subsequent abuse 
not participated in by them.?2 Setting aside of the 
judgment under which proceedings have been taken 
does not render persons who took part therein tres- 
passers ab initio.2? The doctrine of trespass ab 
initio did not apply to distinct trespass, committed 
without license and in the face of express notice to 
the contrary.?* 


[§ 17] b. License or Agreement. Where defend- 
ant’s authority or license was from plaintiff, an abuse 
of it does not make one a trespasser ab initio.?°® 
Thus one who enters realty under an agreement 
or license, does not become a trespasser ab initio 
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by failure to perform the agreement according to its 
terms,*® or by exceeding the terms of the license,?* 
or by failing to perform an act ineident thereto,?* 
or by wrongful acts outside the agreement.2? _In- 
jury to personalty after taking possession under 
a mortgage does not render one a trespasser ab 
initio®® nor does excessive force in ejecting a dis- 
orderly employee make the agent of a factory a 
trespasser ab initio.*+ It is, however, often held 
in realty cases that remaining on the land after 
the license is revoked makes the occupant a tres- 
passer ab initio.®? Where there is an authority 
in fact, given by the plaintiff, and a party execeds 
that authority, he is only liable for acts which he 


has committed in the excess of such authority.®? 


20. Paul v. Slason, 22 Vt. 231, 54 
Am.D. 75 (use of a horse and wagon, 
part of the goods attached, to remove 
them does not make the officer a tres- 
passer ab initio). 


21. Van Brunt v. Schenck, Anth. 
Neve. CNY.) aly, 11: Johns. 87.7. 


22. Mussey v. Cahoon, 34 Me. 74; 
Ferrin v. Symonds, 11 N.H. 363. 


23. Missouri Bank v. Franciscus, 
15 Mo. 303. 


24. Gratz v. McKee, 9 F.(2d) 593 
{cert den 46 S.Ct. 472, 270 U.S. 664, 
70 L.Ed. 788]. 

Trespass by relation see infra § 19. 


25. Ala.—Louisville & N. R. Co. v. 
Bartee, 86 So. 394, 204 Ala. 539, 12 A. 
Bert. 215 Le 


Ark.—Ballard v. Noaks, 2 Ark. 45. 


Conn.—Katsonas v. W. M. Suther- 
land Bldg. & Const. Co., 1382 A. 553, 
104 Conn. 54. 


Ind.—Spades v. Murray, 28 N.E. 
709, 2 Ind.App. 401. 


Me.—Hatch v. Rose, 77 A. 716, 107 
Me. 182, 29 L.R.A.N.S. 774. 


Md.—Gusdorff v. Duncan, 50 A. 574, 
94 Md. 160. 


este v. Wilmot, 15 Gray 


N.H.—Heath v. West, 28 N.H. 101; 
Wendell v. Johnson, 8 N.H. 220, 29 
Am.D. 648. 


N.C.—Whitfield v. 
61 N.C. 362. 


Pa.—Narehood v. Wilhelm, 69 Pa. 


Bodenhammer, 
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But see Patapsco Loan Co. of Bal- 
timore City v. Hobbs, 98 A. 239, 129 
Md. 9 (where it was'held that even 
if agent of loan company entered 
plaintiff's house with her permission 
while seeking to collect a loan, and 
then forcibly or against her will went 
over the house, his conduct would not 
only amount to a trespass, but would 
have constituted a trespass ab initio). 


[a] Reason for rule.—In Allen v. 
Crofoot, 5 Wend. (N.Y.) 506, the court 
said: “It was decided in The Six 
Carpenters’ Case, 4 Co. 290, that 
where an authority to enter upon the 
premises of another is given by law, 
and it is subsequently abused, the 
party becomes a trespasser ab initio; 
but where such authority or license 
is given by the party, and it is sub- 
sequently abused, the party guilty of 
the abuse may be punished, but he 
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is not a trespasser; and the reason of 
the difference is said to be, that in 
ease of a license by law, the subse- 
quent tortious act shews quo animo 
he entered; and having entered with 
an intent to abuse the authority giv- 
en by law, the entry is unlawful; but 
where the authority or license is giv- 
en by the party, he cannot punish for 
that which was done by his own au- 
thority. Whether this is not a dis- 
tinction without a difference of prin- 
ciple, it is not necessary to inquire. 
A better reason is given for it in 
Bacon's Abr. tit. Trespass, B. Where 
the law has given an authority, it is 
reasonable that it should make void 
everything done by the abuse of that 
authority, and leave the abuser as 
if he had done every thing without 
authority. But where a man, who 
was under no necessity to give an au- 
thority, does so, and the person re- 
ceiving the authority abuses it, there 
is no reason why the law should in- 
terpose to make void every thing done 
by such abuse, because it was the 
man’s folly to trust another with an 
authority who was not fit to be trust- 
ed therewith.” 


{b] Entering reception room of 
dentist.—A police officer who at a sea- 
sonable hour entered the reception 
room of a dentist on a matter of per- 
sonal business and thereafter created 
a disturbance and refused to leave 
held not a trespasser ab initio. Nich- 
ols v. Sonia, 95 A. 209, 113 Me. 529. 


26. Hatch vy. Rose, 77 A. 716, 107 
Me. 182, 29 L.R.A.N.S. 774 (entry to 
make specified improvements). 


27. Ind.—Spades v. Murray, 28 N. 
BE. 709, 2 Ind.App. 401. 


Me.—Dingley v. Buffum, 57 Me. 379. 
eres map v. Adams, 18 Pick. 
LUO? 


N.H.—Jewell v. Mahood, 44 N.H. 
474, 84 Am.D. 90; Wendell v. Johnson, 
8 N.H. 220, 29 Am.D. 648. 


N.Y.—Dumont v. Smith, 4 Den. 319; 
Allen vy. Crofoot, 5 Wend. 506. 


Pa.—Edelman v. Yeakel, 27 Pa. 26. 


S.C.—Willoughby v. Northeastern 
R.. Co., 11 S:. 339, 32 S.C. 410. 


Vt.—Stone v. Knapp, 29 Vt. 501. 


[a] Although license obtained by 
fraud.—Bennett v. McIntire, 23 N.E. 
78, 121 Ind, 231, 6 L.R.A. 736. 


{b] Piling more stone on a wharf 
than permitted by the license was not 
trespass. Perry v. Bailey, 46 A. 789, 
94 Me. 50. 


28. Stone v. Knapp, 29 Vt. 501. 
2% Ark.—Ballard v. Noaks, 2 Ark. 
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Til.—Page v. De Puy, 40 Ill. 506; 
Pike v. Heinzmann, 89 Ill.App. 642. 


Ind.—Spades v. Murray, 28 N.E. 
709, 2 Ind.App. 401. 


Md.—Walsh v.. Taylor, 89 Md. 592. 


Mass.—Beers v. McGinnis, 77 N.E, 
768, 191 Mass. 279. 


Mo.—Hubbard y. Kansas City, etc., 
R. Co., 68 Mo. 68. 


pean eas v. Putnam, 35 N.H. 


N.C.—Whitfield v. 
61 N.C. 362. 


Py idee ince v. Wilhelm, 69 Pa. 


[a] Cutting trees not authorized 
by a contract did not constitute tres- 
pass. Lyford v. Putnam, 35 N.H. 563. 


[b] Ejection of plaintiffi—Tres- 
pass will not lie for using excessive 
force in expelling plaintiff from de- 
fendant’s land, where plaintiff au- 
thorized an expulsion, using neces- 
sary force, by a covenant in her lease; 
the entry being justified by the li- 
cense. Page v. De Puy, 40 Ill. 506. 


{c] Failure to build depot as 
agreed does not make the railroad’s 
entry a trespass ab initio. Hubbard 
v. Kansas City, etc., R. Co., 63 Mo. 68. 


{d] Forcibly entering other parts 
of house was not trespass ab initio. 
Gu Sgert v. Duncan, 50 A. 574, 94 Md. 


Bodenhammer, 


30. Heath v. West, 28 N.H. 101. 


31. Esty v. Wilmot, 15 Gray 
(Mass.) 168. 


382. Markham v. Brown, 87 Ga. 277, 
92 Am.D. 73; Adams v. Freeman, 12 
Johns. (N.Y.) 408, 7 Am.D. 327. 


33. Ala.—Louisville & N. R. Co. v. 
Bartee, 86 So. 394, 204 Ala. 539, 12 
EAN O 4 


Ind.—Bennett v. McIntire, 23 N.H. 
78, 121 Ind. 231, 6 L.R.A. 736; Spades 
v. Murray, 28 N.E. 709, 2 Ind.App. 401. 

Me.—Dingley v. Buffum, 57 Me. 379. 

N.H.—Jewell v. Mahood, 44 N.H. 
474, 84 Am.D. 90. 

N.Y.—Allen v. Crofoot, 5 Wend. 506. 


Eng.—Six. Carpenters’ Case, 8 
Coke 146a, 77 Reprint 695, 1 Smith, 
Lead. Cas, (9th ed) 261. 
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[5§ 18-19 


III, RIGHT INVADED AND RIGHT OF ACTION FOR INVASION . 


[§ 18] A. In General. While the invasion or dis- 
turbance of rights of a person in and to property 
either real? or personal®® may constitute cause of 
action for trespass, trespass will not lie for the dis- 
turbance of an incorporeal hereditament,*®® such as 
a grant of the use of timber,?? a mere water priv- 
ilege,?® a right of way,?® or a street.*® Such a dis- 
turbance is an actionable wrong however, and tres- 


pass on the case will lie.*1 


[§ 19] B. Trespass on Realty—1. In General. As 
a general rule, to recover for trespass, plaintiff must 
either have title to, or possession of, the land, de- 
pending on whether it is vacant or occupied.** One 
having neither title nor possession,*® or having nei- 
ther possession nor right of possession,** cannot 
Sinee, generally, the right of 


maintain trespass. 


34. 
35. 


36. 
317. 


Md.—Dorsey v. Eagle, 7 Gill&J. 321. 
Pa.—Dietrich v. Berk, 24 Pa. 470. 
$.c.—Clark v. Way, 45 S.C.L. 621. 


3 N.B.—Wilson vy. Sinclair, 8 N.B. 
43, 


Invasion of pew rights see Re- 
ligious Societies § 186. 


87. Clark v. Way, 
625. 


See infra §§ 19-49. 
See infra §§ 50-57. 
Ind.—Baer v. Martin, 8 Blackf. 


45 S.C.L. 621, 


38. Wilson v. Sinclair, 8 N.B. 343. 


39. Baer v. Martin, 8 Blackf. 
(Ind.) 317; Dietrich v. Berk, 24 Pa. 
470; Lloyd v. Wunderlich, 2 Del.Co. 
fra) 877. Contra Mellersh v. Eden, 
9 Pa.Co. 264. 


[a] Rule applied to a right of way 
given tenant to enter and take crop, 
against succeeding tenant with right 
to enter and seed field. Dorsey v. 
Eagle, 7 Gill&J. (Md.) 321. 


40. Conner v. President and Trus- 
tees of New-Albany, 1 Blackf. (Ind.) 


[a] Reduction to possession.—A 
street in a town is a public highway. 
It is a subject of common use, and 
not of exclusive possession; an in- 
corporeal hereditament, in which all 
persons possess equal right, the right 
of passing over it; and is in its na- 
ture, incapable of being reduced to 
possession. Conner v. President and 
Trustees of New-Albany, 1 Blackf. 
(Ind.) 88. 


41. See Case, Action on §§ 16-18. 


42, Ark, — Graysonia - Nashville 
Lumber Co. v. Wright, 175 S.W. 405, 
117 Ark. 151. 


Fla.—Vincent v. Hines, 84 So. 614, 
79 Fila. 564. 


Ga.—Fender v. Gardner, 112 S.B. 
368, 153 Ga. 460; Morris v. Gibson, 
134 S.H. 796, 35 Ga.App. 689. 


Ky.—Carter v. Elk Coal Co., 191 S. 
W. 294, 173 Ky. 378. 


Md.—West v. Pusey, 77 A. 978, 113 
Md. 569; Ridgely v. Bond, 17 Md. 14, 
22; Norwood v. Shipley, 1 Harr.&J. 

Miss.—Houston Bros. y. Lenhart, 
101 So. 289, 136 Miss. 841; Gathings 


v. Miller, 24 So. 964, 76 Miss. 651. 
ETE RE ER eS Sa 
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action must exist at the time of the trespass, plain- 
tiff must have possession, or the right of posses- 
sion at that time.*® 
neither plaintiff nor anyone else has actual pos- 
session, plaintiff must show title at the time the 
trespass was committed.*® 


Relation back. Where the act was a trespass, 
but not against a right, then existing in any per-- 


If the land is unoccupied, or 


son, plaintiff’s right, inchoate, at the time but per- 


N.Y.—Price v. Brown, 5 N.E. 434, 
101 N.Y. 669; Chenango Bridge Co. v. 
Paige, 83 N.Y. 178, 38 Am.R. 407 [rev 
8 Hun 292]. 3 


S.C.—Lyles v. Fellers, 136 S.E. 13, 
138 S.C. 31. 


43. Ala.—Singer Sewing Mach. Co, 
v. Hayes, 114 So. 420, 22 Ala.App. 250. 


Ga.—Whiddon y. Williams Lumber 
Co., 25 S.E. 770, 98 Ga. 700. 


Ill—Harms v. Solem, 79 Ill. 460; 
Rockwell v. Jones, 21 Ill. 279; Eber- 
sol v. Trainor, 81 Ill.App. 645. 


Ky.—Muse v. Payne, 137 S.W. 788, 
144 Ky. 30; Jones v. Patterson, 66 
S.W. 377, 23 Ky.L. 1838 (holding that 
plaintiff cannot show an outstanding 
title); Ohio, etc., R. Co. v. Wooten, 46 
S.W. 681, 20 Ky.lL. 383; Santford v. 
Dobyns, 30 S.W. 996, 17 Ky.L. 283. 


La.—Ramos Lumber, ete., Co. v. 
Labarre, 40 So. 898, 116 Wa. 559; 
Walker v. Baer Thayer Hardwood Co., 
129 So. 218, 14 La.App. 381 [mod 126 
So. 541, 14 La.App. 381]. 


Md.—Parker v. Wallis, 60 Md. 15, 
45 Am.R. 703. 


Mass.—Conklin v. Old Colony 
Co., 28 N.E. 143, 154 Mass. 155. 


eT Uitaaaves eae v. Palmer, 38 N. 


R. 


H 


N.Y.—Kernochan v. New York El. 
R. Co., 29 N.H. 65, 128 N.Y. 559. 


Pa.—Allegheny v. Ohio, etc., R. Co., 
26 Pa. 355. 


S.C.—Turner v. Poston, 41 S.E. 296, 
63 S.C. 244. 


Tex.—Texas, etc., R. Co. v. Torrey, 
16 S.W. 547, 4 Tex.App.Civ.Cas, § 256. 


Vt.—Bakersfield Religious Cong. 
poe: v. Baker, 15 Vt. 119, 40 Am.D. 


[a] Rights of abutting owners.— 
The act of an elevated railroad com- 
pany in constructing and operating 
an elevated railroad is not a trespass, 
as that injury is defined in the com- 
mon law, as to an abutting owner who 
does not own the fee of the street. 
Bergman v. Manhattan R. Co., 29 N. 
H. 10381, 129 N.Y. 637; Lippe v. Metro- 
politan El. R. Co.,.29 N.E. 1030, 129 
N.Y. 630; Kernochan v. New York 
Hl. R. Co., 29 N.H. 65, 128 NVY. 559. 


44, Del.—Cochran v, City of Wilm- 
ington, 77 A. 963, 23 Del. 315. 


Ga.—Phillips v. Babcock Bros. 
Lumber Co., 63 S.E. 808, 5 Ga.App. 


fected before the beginning of the action, is suffi- 
cient;47 but if the trespass was against a right then 
existent in a person, plaintiff’s subsequently ac- 
quired right is not enough,*® although entitled at the 
time to a conveyance which was made before the 
beginning of the action.*® 
committed, cannot subsequently, by a legal fiction, 


An act, lawful when 


634. 


Ky.—Oney v. Lovely, 152 S.W. 785, 
151 Ky. 651. 


La.—Keefe v. City of Monroe, 120 
So. 102, 9 La.App. 545. 


N.Y.—Stark v. Sheffield Farms- 
Slawson-Decker Co., 166 N.Y.S. 411. 


N.C.—Latham v. Roanoke R., etc., 
Co., 51 S.E. 780, 189 N.C. 9, 111 Am. 
S.R. 764. 


Pa.—Kossell v. Rhoades, 116 A. 56, 
272 Pa. 75; Hartley v. Spencer, 75 Pa. 
Super. 449; Weisfield v. Beale, 44 Pa. 
Super. 386; Brobst v. Davis, 12 Pa. 
Dist.&Co. 195. 


S.C.—Lyles v. Fellers, 136 S.E. 13, 
138 S.C. 31; Nicholson y. Villepigue, 
81 S.E. 494, 97 S.C. 130. 


Vt.—Humphrey v. Twin State Gas 
& Electric Co., 139 A. 440, 100 Vt. 414, 
56 A.L.R. 1011. 


ae v. Davidson, 17 N.S. 


[a] City employee removed from 
public property after discharge can- 
not recover damages for_ trespass. 
Keefe v. City of Monroe, 120 So. 102, 
9 La.App. 545. N 


45. See infra § 20. 
46. See infra § 29. 


47. Allison v. Little, 50 So. 221, 85 
Ala. 572; Covington v. Simpson, 52 A. 
349, 19 Del. 269. 


_ [a] Rule applied.—(1) An admin- 
istrator can recover for goods taken 
after his intestate’s death and before 
his appointment (Covington v. Simp- 
son, 52 A, 349, 19 Del. 269; Tharpe v. 
Stallwood, 5 M.&G. 760, 134 Reprint 
766, 44 H.C. 397); (2) or an heir 
after entry for trespass committed 
after his ancestor’s death and before 
such entry (Barnett v. Guildford, 11 
Exch. 19, 156 Reprint 728); (3) ora 
trustee appointed after the trespass 
yen Vv. wittle; 5. So, 227,085 Ala: 


48. Lane v. Thompson, 43 N.H. 326 
(an administrator cannot sue for acts 
after decedent’s death but before the 
decree that the estate be administered 
by him as insolvent). Contra Gilbert 
v. McDonald, 102 N.W. 712, 94 Minn. 
289, 110 Am.S.R. 368 (holding that an 
assignee of a mere application for 
government land can sue for a tres- 
pass committed after application but 
before issue of patent). 


49. Missouri Lumber, ete., Co. v. 


‘For later cases, developments and changes in the law see Annotations, same title and section number, 
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be converted into a trespass,®° and an act done sub- 
sequent to the beginning of the action does not re- 
late back so as to constitute a cause of action,>2 
nor does fraud in exercising a license make one a 


trespasser by relation.®2 


[§ 20] 2. Possession Supporting Action—a, In 
The gist of trespass is the injury to posses- 


General. 


Zeitinger, 45 Mo.App. 114; 
Linscott, 56 N.H. 347; 
41 Barb. (N.Y.) 142. 


[a] Rule applied.—(1) A grant 
made to correct a previous grant 
which erroneously described the land 
does not relate back to the date of the 
defective deed. Missouri Lumber, 
etc., Co. v. Zeitinger, 45 Mo.App. 114. 
(2) A tax deed made several years 
after the purchaser was entitled to it 
does not relate back. Pierce v. Hall, 
41 Barb. (N.Y.) 142. (3) A tax deed 
made a year after the sale as the law 


Paul v. 
Pierce v. Hall, 


‘ provided does not pees back. Paul 


v. Linscott, 56 N.H. 


50. Pratt v. Potter, 21 Barb. (N. 
Y.) 589; Tharpe v. Stallwood, 5 M.&G. 
760, 184 Reprint 766, 44 E.C.L. 397; 
Smith v. Milles, 1 T.R. 475, 99 Reprint 
1205; Abrams v. Moon, 1 U.C.Q.B. 
(Ont.) 552. 


pea ioe ab initio see supra §§ 16, 


51. Dunlap v. Steele, 80 Ala. 424 
(wrongful sale after action brought 
under rightful levy made before). 


x.) 508 Allen v. Crofoot, 5 Wend. (N. 


das —Lacey v. Morris, 110 So. 
378, S15 Ala. 302; Louisville, ete., R. 
Co. v. Hig ginbotham, 44 So. 872, 153 
Ala. 334. 


eee a taney. v. Demby, 44 Ark. 


fe Soll van. v. Clements, 1 Colo. 


Del.—Cochran v. City of Wilming- 
ton, 77 A. 968, 23 Del. 315. 


Tll.—Lake Shore Building Co. v. 
City of Chicago, 207 Ill.App. 244; 
Western Book, etc., Co. v. Jevne, 78 
me 668 [aft 563 N.E. 565, 179 Ill. 


La.—Daigre v. Levin, 19 So. 336, 48 
La.Ann. 414; Le Blanc v. Nolan, 2 
La.Ann, 223. 


Me.—Munsey v. Hanly, 67 A. 
102 Me. 423, 18 L.R.A.N.S. 209. 


Mass.—Kellenberger v. Sturtevant, 
7 Cush. 465. 


Mo.—Cox v. Barker, 81 Mo.App. 
181; Masterson v. West-End Narrow- 
Gauge R. Co., 5 Mo.App. 575. 


N.H.—Chandler v. Walker, 21 N.H. 
282, 538 Am.D. 202. 


N.J.—Thompson v. Jannarone Con- 
tracting Co., 141 A. 25, 6 N.J.Misc. 
320. 


N.C.—Roper Lumber Co. v. Eliza- 
beth eae Lumber Co., 47 S.E. 757, 135 
N.C. 744. 


B.C.—Waddell v. Eesha Ces 0n iby fe 8s 
C. 19, 2 Dom.L.R. 35 


[a] Nature of Ra a ac- 
tion of trespass is given for an in- 
jury to the property itself, rather 
than for an injury to some person’s 
right therein. It follows that the 
person to maintain the action is the 
person who had possession of the 
property at the time of the injury. 
By bearing this in mind and bearing 
in mind further the old rule of the 
common law that the owner of prop- 
erty adversely held by another had 
only an action for its recovery, so 
that he could not convey his property 
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sion,®* and in England the rule has always been that 
actual possession was necessary,°* and the doctrine 
has been followed to some extent in this country.®> 
But the general rule in most of the states is that 


either actual or constructive possession is sufficient 


right in it, etc., the rules of law as to 
the right of a plaintiff to support an 
action of trespass will be greatly il- 
lumined. The fundamental doctrines 
of the law of trespass, that posses- 
sion is the gist of the action, that 
plaintiff must have actual or con- 
structive possession, that possession 
alone is sufficient to maintain the ac- 
tion, that title is not sufficient where 
the property is adversely held by an- 
other, and finally, that to maintain 
the action no right not a right in rem 
to the property rather than merely a 
right in personam against another to 
get the property will support the ac- 
tion . - , all rest on this basic 
And similarly, no defense in 
personam was good unless it was 
against the person in possession. A 
chose in action against the true own- 
er, aS a contract for purchage of land 
in possession of another, would not 
be a defense to an action by the pos- 
sessor against the vendee, although if 
the right had ripened into title it 
would be a good defense.” Beale, 38 
Cyc. 1004. 


54, Bristow v. Cormican, 3 App. 
rep 641; Bacon Abr. “Trespass,” p 


55. Holmead v. Corcoran, 12 F.Cas. 
No. 6,627, 2 CranchC.C. 119; David v. 
State, 89 A. 214, 27 Del. 464; Quillen 
v. Betts, 39 A. 595, 17 Del. 53; Truss 
ak ae 6 Rand. (27 Va.) 556, 18 Am 


[a] In Kentucky (1) this was the 
rule (McClain v. Todd, 5 J.J.Marsh. 
335, 22 Am.D. 37; Daniel v. Holland, 
4 J.J.Marsh. 18; Walton v. Clarke, 4 
Bibb 218 (that the rule has been 
changed by statute see Kentucky 
cases cited infra this section); Du- 
gan v. Ferguson, 1 S.W. 539, 8 Ky. 
L. 342; Hillman v. Hurley, 82 Ky. 
626, 6 Ky.L. 682) (2) until changed 


by statute (McCloskey v. Doher- 
ty, 380 S.W. 649, 17 Ky. L.. 178, 
97 Ky. 300; Meehan v. Edwards, 18 


S.W. 519, 19 S.W. 179, 92 Ky. 574, 13 
Ky.L. 803; Goff v. Lowe, 80 S.W. 219, 
25 Ky.L. 2176; Coppage v. Griffith, 
40 S.W. 908, 19 Ky.L. 459). (8) 
Plaintiff must have record title de- 
ducible from the commonwealth or 
one who acquired ownership by ad- 
verse possession. Scroggins v. Nave, 
119 S.W. 158, 1383 Ky. 793. 


56. Ala.—Buford v. Christian, 42 
So. 997, 149 Ala. 343; Louisville, etc., 
R. Co. v. Hall, 32 So. 603, 131 Ala. 161; 
Ledbetter v. Blassingame, 31 Ala. 495. 


Ark.—Ledbetter v. Fitzgerald, 1 
Ark. 448. 


Conn.—Gura v. Scotnickie, 
22, 102 Conn. 83; Avery v. Spicer, 98 
A. 185, 90 Conn. 576; Radigan v. 
Hughes, 86 A, 220, 86 Conn. 536; Wa- 
terbury Clock Co. v. Irion, 41 ING 827, 
71 Conn. 254; Bulkley v. Dolbeare, 7 
Conn. 232; Williams v. Lewis, 3 Day 
498. 


Me.—Howe v. Farrar, 44 Me. 233. 

Md.—Ditto v. Wolf, 188 A. 331, 153 
Md. 449; Zimmerman v. Shreeve, 59 
Md. 357. 

Mass.—Hersey v. Chapin, 38 N.E. 


442, 162 Mass. 176; Emerson v. 
Thompson, 2 Pick. 473. 


Mich.—Newcomb y. Love, 70 N.W. 
443, 112 Mich. 115. 
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to maintain trespass.5¢ 
or constructive,°? must be determined as. of the time 


Possession, whether actual 


Minn.—Moon v. Avery, 44 N.W. 257, 
42 Minn. 405; Williams v. McGrade, 
18 Minn. 82, 


Mo.—Brown v. Hartzell, 87 Mo. 564; 
Whitener v. Ward, (App.) 242 S.W. 
991; Hobart-Lee Tie Co. v. Stone, 117 
S.W. 604, 135 Mo.App. 438. 


Mont.—Thrasher v. Hodge, 283 P. 
219, 86 Mont. 218. 


igh ieee v. Palmer, 38 N. 


N.Y.—Van Brunt v. Schenck, 11 
Johns. 377. 


N.C.—Drake v. Howell, 45 S.E. 539, 

; State v. Reynolds, 95 
McLean v. Murchison, 53 
ee Patterson v. podenhammer, 
4; Cohoon vy. Simmons, 29 N. 
: Kennedy v. Wheatley, 3 N.C. 


Ohio.—Van Buskirk v. Dunlap, 2 
OhioDee. (Reprint) 233, 2 West.L. 
Month. 125. 


Or.— Boyer v. Anduiza,'175 P. 853, 
90 Or. 163. 


Pa.— Griffin v. Delaware & Hudson 
Co., 101 A. 750, 257 Pa. 432; Tustin 
v. Sammons, 23 Pa.Super. 175. 


S.C.—Du Bois v. Peeples, 77 S.E. 
708, 98 S.C. 567; McColman v. Wilkes, 
34 $.C.L. 465, 51 Am.D. 637; Gilmore 
v. Roberts, 18 S.C. 551; Davis v. 
Clancy, 14 S.C.L. 422; Skinner v. Me- 
Dowell, 11 S.C.L. 68; Grimke v. Bran- 
don, 11 S.C.L. 382. 


W.Va.—Pan Coal Co. v. Garland 
Pocahontas Coal Co., 125 S.E. 226, 97 
W.Va. 368; High v. Pancake, 26 S.E. 
536, 42 W.Va. 602; Wilson v. Phoenix 
Powder Mfg. Co., 21 S.E. 1035, 40 W. 
Va. 413, 52 Am.S.R. 890. 


Wis.—Knapp v. Alexander & Ed- 
gar Lumber Co., 130 N.W. 504, 145 
Wis. 528, 140 Am.S.R. 1091 [rev 35 S. 
Ct. 515, 237 U.S. 162, 59 L.Ed. 894]. 


{a] In Georgia, by virtue of stat- 
ute. Moore v. Vickers, 54 S.H. 814, 
126 Ga. 42. See Gaskins v. Gray Lum- 
ber Co., 64 S.E. 714, 6 Ga.App. 167 
(plaintiff has burden of showing him- 
self true owner). 


[b] In Nova Scotia.—Barnhill v. 
Peffard, 3 N.S. 491. 


[c] In Ontario.—Greaves v. 
liard, 15 U.C.C.P. 326. 


57. U.S.—Fraser v. Hunter, 
Cas.No. 5,068, 5 CranchC.C. 470. 


Ala.—Buck v. Louisville, ete., R. 
Co., 48 So. 699, 159 Ala. 305; Powers 
v. Hatter, 44 So. 859, 152 Ala. 636; 
Blackburn v. Baker, 7 Port. 284. 


Ark.—Young v. Vincent, 125 S.W. 
658, 94 Ark. 115; Newman v. Moun- 
tain Park Land Co., 107 S.W. 391, 85 
Ark. 208, 122 Am. S.R. Pree Price v. 
Greer, 88 S.W. 985, 76 Ark. 426; Tay- 
lor v. State, 47 S.W. 1055, 65 ‘Ark. 595; 
McKinney v. Demby, 44 Ark. 74; Mer- 
rick v. Britton, 26 Ark. 496. 


Canal Zone.—Andrade v. Samudio, 
2 Canal Zone 320 


Colo.—Patrick v. Brown, 85 P. 325, 
36 Colo. 298; Sullivan v. Clements, 1 
Colo. 261. 

Conn.—Church v. Meeker, 34 Conn. 
421; Chatham y. Brainerd, 11 Conn, 
60. 


Hi- 
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of the trespass,®® not the time of the commencement 


of suit.5° 


[§ 21] b. Actual Possession. 


Fla.—Yellow River R. Co, v. Har- 
ris, 17 So. 568, 35 Fla. 385; Jenkins 
v. Lykes, 19 Fla. 148, 45 Am.R. 19. 


Ga.—Clower v. Maynard, 37 S.E. 
370, 112 Ga. 340; Whiddon v. Wil- 
liams Lumber Co., 25 S.E. 770, 98 Ga. 
700; Phillips v. Babcock Bros. Lum- 
ber Co., 63 S.E. 808, 5 Ga.App. 634. 


Idaho.—Steltz v. Morgan, 101 P. 
1057, 16 Idaho 368, 28 L.R.A.N.S. 398. 


Ill.—Winkler v. Meister, 40. Ill. 
349; Williams v. Shade, 13 I1l.App. 
Sods 


Iowa.—Heinrichs v. Terrell, 21 N. 
W. 171, 65 Iowa 25. 


‘ La.—Ramos Lumber, etc., Co. v. 
Labarre, 40 So. 898, 116 La. 559; 
Louisiana Land, ete., Co. v. Gasquet, 
13) So. 171,45 La.Ann. 759;) Patin v. 
Blaize, 19 La. 396; Hornsby v. Mc- 
Dermott, 19 La. 304 (by grant from 
the United States). 


Me.—Vassal Borough v. Somerset, 
etc., R. Co., 43 Me. 337. 


Md.—Ridgely v. Bond, 17 Md. 14; 
Norwood yv. Shipley, 1 Harr.&J. 295. 


Minn.—Olson v. Minnesota, etc., R. 
Co., 94 N.W. 871, 89 Minn. 280. 


Miss.—Gathings. v. Miller, 24 So. 
964, 76 Miss. 651;  Dejarnett v. 
Haynes, 23 Miss. 600. 


Neb.—Dold v. Knudsen, 97 N.W. 
482, 70 Neb. 373; Nelson v. Jenkins, 
60 N.W. 311, 42 Neb. 133; Hanlon v. 
Union Pac. R. Co:, 58 N.W. 590, 40 
Web. 525 Chicago, ete.) Rs Cov vy. 
Shepherd, 58 N.W. 189, 89 Neb. 523. 


N.J.—Rollins v. Atlantic City R. 
Co., 58 A. 344, 70 N.J.Law 664. 


N.Y.—-Thousand Island Park Assoc. 
v. Tucker, 65 N.BH. 975, 173 N.Y. 203, 
60 L.R.A. 786; Price v. Brown, 5 N. 
Bm. 434, 101 N.Y. 669; Edwards v. 
Noyes, 65 N.Y. 125; Alt v. Gray, 67 
N.Y.S. 411, 55 App.Div. 563. 


N.C.—Gordner v. Blades Lumber 
Co., 56 S.B. 695, 144 N.C. 110. 


Pa.—McGrew v. Foster, 6 A. 346, 
113 Pa. 642; Payne v. Ulmer, 1 Walk. 
516. 


S.C.—McColman v. Wilkes, 34 S.C. 
L. 465, 51 Am.D. 637; Rhodes v. 
Bunch, 14 S8.C.L. 66; Skinner v. Mc- 
Dowell, 11 S.C.L. 68. 


Vt.—Humphrey v. Twin State Gas 
& Electric Co., 1389 A. 440, 100 Vt. 
414; Paine v. Hutchins, 49 Vt. 314; 
Oatman v. Fowler, 43 Vt. 462; Bak- 
ersfield Religious Cong. Soc. v. Baker, 
15 Vt. 119, 40 Am.D. 668. 


W.Va.—Buck v. Newberry, 47 S.E. 
889, 55 W.Va. 681. 


N.S.—Awalt v. Smith, 44 N.S. 471; 
Mott v. Feenor, 10 N.S. 387; Cameron 
v. McDonald, 3 N.S. 240; Shey v. Mc- 
Heffey, 1 N.S.Dec. 350. 


[a] Actual possession or right to 
immediate possession is necessary. 
Houghtaling v. Houghtaling, 56 Barb. 


CN.Y.) 194; McGrew v. Foster, 6 A. 
346, 113 Pa. 642; Lewis v. Carsaw, 
$5 SPA Sodan lai eLron,6tc.,. Cos Avi 


Lloyd, 1 Walk. (Pa.) 158. 
[b] Tram road.—Where defend- 


The actual posses- 
sion which will support trespass quare clausum 
fregit depends somewhat on the character of the 
land, the purpose for which used, and the condition 
in which it is permitted and desired to remain.®° 
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Possession may be by residence without cultivation 


or by enclosure and cultivation without residence.®* 


dominion.®® 


ant owns coal under the surface of 
land, without reversionary rights, but 
including mining privileges as to the 
surface with a right to lay a tram 
thereon, and plaintiff purchased the 


surface with full knowledge of de-| 


fendant’s rights, and of the existence 
of the tram, and plaintiff has never 
been in possession of the portion of 
the surface covered by the tram, the 
latter cannot maintain trespass quare 
clausum fregit on the ground that the 
defendant hauled coal from other 
lands over the tram constructed on 
the surface. Weisfield v. Beale, 44 Pa. 
Super. 386. 


58. Ala.—Kay v. Adams, 134 So. 
628, 223 Ala. 33; Sadler v. Alabama 
Great Southern R. Co., 85 So. 380, 204 
Ala. 155; Lee v. Raiford, 54 So. 543, 
171 Ala. 124; Lyons v. Stickney, 54 
So. 496, 170 Ala. 134; Marbury Lum- 
ber Co. v. Lamont, 53 So. 778, 169 
Ala. 33; Buck v. Louisville, ete., R. 
Co., 48 So. 699, 159 Ala. 305. 


Conn.—Sutton v. Lockwood, 
Conn. 318. 


Del.—Morrison v. Montgomery, 105 
A. 833, 30 Del. 284; Truitt v. Osler, 
90 A. 467, 27 Del. 555; David v. State, 
89 A. 214, 27 Del. 464; Clendaniel v. 
Bennett, 86 A. 313, 27 Del. 140. 


Fla.—Vincent v. Hines, 84 So. 614, 
79 Fla. 564; Knight v. Empire Land 
Co., 45 So. 1025, 55 Fla. 301; Yellow 
River R. Co. v. Harris, 17 So. 568, 35 
Fla. 385. 4 


Ind.—Ingram v. Jeffersonville, N. 
A. & S. Rapid Transit-Co., 116 N.E. 
12, 65 Ind.App. 532. 


Ky.—Jones v. Patterson, 66 S.W. 
377, 23 Ky.L. 1838 (holding that there 
can be no recovery for acts done be- 
fore); Wilson vy. Bibb, 1 Dana 7, 25 
Am.D. 118. 


La.—Ducros v. St. Bernard Cypress 
Co., 82 So. 841, 145 La. 691. 


Me.—Linn Woolen Co. vy. Brown, 85 
A. 404, 110 Me. 88; Thurston v. Mc- 
Millan, 78 A. 1122, 108 Me. 67. 


Neb,—Chicago, ete, R. Co. 
Shepherd, 58 N.W. 189, 39 Neb. 523. 


ee ae v. Hafley, 4 N.C. 


Or.—Boyer v. Anduiza, 175 P. 853, 
90 Or. 163. 


Pa.—Ward v. Taylor, 1 Pa. 238; 
eee Iron, etc., Co. v. Lloyd, 1 Walk. 
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[a] Aider.—(1) As a plaintiff in 
trespass quare clausum fregit must 
recover on proof of his title or pos- 
sesSion at the time of the alleged 
trespass, his defective title at that 
time will not be aided by defendant’s 
subsequent purchase of the land from 
one who may be estopped from deny- 
ing plaintiff's title, though defendant 
may have notice of facts constituting 
estoppel at the time of his purchase; 
estoppels in pais operating only upon 
existing rights. Alaculsy Lumber Co. 
v. Gudger, 68 S.E. 427, 184 Ga. 603. 
(2) Where a trespass on land was 
committed when a life tenant had the 
right to the possession thereof, a sub- 
sequent conveyance by the life tenant 
to the remaindermen did not give them 


The land need not be enclosed®? although fencing 
land ordinarily gives sufficient possession.°* 
session may be shown by acts of ownership*®* and 
Occasional entries on lands not part 
of or connected with improved property, at long 


Pos- 


the right to sue for trespass. Lee v. 
Raiford, 54 So. 543, 171 Ala. 124. (3) 
If plaintiff claims under a quitclaim 
deed, he must show that his grantor 
had possession at the time of its 
execution, or that he himself has 
since become possessed of the prem- 
ises. Thurston vy. McMillan, 78 A. 
1122, 108 Me. 67. 


59. Buck v. Louisville, etc., R. Co., 
48 So. 699, 159 Ala. 305; Ingram v. 
Jeffersonville, N. A. & S. Rapid 
Transit Co., 116 N.E. 12, 65 Ind.App. 
532. Contra Perkins v. Blauth, 127 P. 
50, 163 Cal. 782 (holding that plaintiff 
in an action for damages for injury 
to property need only show that the 
ownership and right of action were in 
him at the time of the commence- 
ment of the suit). 


60. Spicer v. Dashiells, 94 A. 901, 
28 Del. 493; Truitt v. Osler, 90 A. 467, 
27 Del. 555; Gore v. Whiteville Lum- 
ber Co., 96 S.E. 683, 110 S.C. 474. 


61. Kossell v. Rhoades, 116 A. 56, 
272 Pa. 75. 


62. Truitt v. Osler, 90 A. 467, 27 
Del. 555; Hureka Min., etc, Co. v. 
Way, 11 Nev. 171 (where boundaries 
are clearly marked). 


63.. Lake vy: Briley; 5) BiGi@re: 
(Ont.) 136 (against mere occupant of 
another part of the land). 


64. Spicer v. Dashiells, 94 A. 901, 
28 Del. 493; Truitt v. Osler, 90 A. 
467, 27 Del. 555. 


65. See cases infra this note. 


[a]. Acts held sufficient.—(1) The 
actual possession of unoccupied, un- 
improved, and uninclosed land neces- 
sary to raise a presumption of own- 
ership is ‘satisfied by showing that 
the lot was kept as a wood lot of 
Suitable size for an improved farm, 
and that the owner of the farm 
habitually for some years has cut 
thereon his firewood, saw logs, and 
fencing and building timber. Miller 
v. Long Island R. Co., 71 N.Y. 380 
[rev 9 Hun 194]. (2) = Plaintiff’s 
grantor, who had received a quitclaim 
deed to the land in question, went on- 
to the land to look the timber over 
in 1895, and in 1904 to make an esti- 
mate of the timber, and again in 1906 
having heard that some one was cut- 
ting there, and also in 1907 for a simi- 
lar reason, and in 1898 employed an 
agent to watch over the land, ,which 
agent from the time of his employ- 
ment until his employer quitclaimed 
the land to plaintiff in 1909 kept track 
of the lot, looking it over each year 
for signs of trespassing, and went 
onto it whenever persons were chop- 
ping thereon, and warned them of a 
dispute over the title, and that there 
would be trouble if they persisted in 
chopping, and plaintiff, after receiv- 
ing his deed, went upon the lot and 
later went again and took more 
formal possession in the presence of 
a witness, and the only possession of 
any one else during such period was 
that involved in the employment by 
parties claiming adversely to plaintiff 
of a surveyor who ran one line of the 
lot in 1899, and entries in 1907 and 
1909 of persons acting under the ad- 
verse claimants and the cutting of a 
few trees to bring the dispute to a 
Ra let EAE NSS OR Shat SO AN BUN) Ye tie YE ES 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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intervals of time, are not sufficient.°* It must exist 
at the time of the trespass,®? and must be exclusive of 
defendant.°* For instance, where both parties have 
equal claim to possession, plaintiff cannot maintain 
Such possession, however, need not 
necessarily be exclusive of persons other than de- 
fendant.’° Possession by an agent, servant or repre- 
sentative is sufficient possession in the principal.7! 
And it is held that a wife who, by virtue of the 
husband’s absence, is exclusively in possession of 


his action.®9 


head. Held, that the possession of 
plaintiff was sufficient as against a 
wrongdoer to sustain his action of 
trespass quare clausum fregit. 
Thurston v. McMillan, 78 A. 1122, 108 
Me. 67. (3) Actual possession by 
the plaintiff in trespass to timber 
land did not require any action un- 
less a trespass was expected, and the 
action of plaintiff in informing de- 
fendant of his ownership before the 
trespass, and surveying the land and 
posting notices, constituted acts of 
ownership tending to show such pos- 


session. Truitt v. Osler, 90 A. 467, 
27 Del. 555. 
[b] Acts held insufficient.—David 


v. State, 89 A. 214, 27 Del. 464 (sur- 
veying); Spencer v. Weatherly, 46 N. 
C. 327; Kossell v. Rhoades, 116 A. 56, 
272 Pa. 75 (mere fugitive trespasses 
on land outside enclosure); Carr v. 
Ferguson, 45 N.S. 132. 


66. Eureka Coal & Mineral Co. v. 
Johnson, 216 S.W. 91, 186 Ky. 134; 
Thompson v. Burhans, 79 N.Y. 100; 
College Point Sav. Bank v. Vollmer, 
60 N.Y.S. 389, 44 App.Div. 619. 


[a] Thus, (1) one who occasion- 
ally cut timber on unoccupied land 
could not take the timber which an- 
other who had no right of possession 
had cut. Lyon v. Sellew, 34 Hun (N. 
Y.) 125. (2) Adverse possession of 
lands was not made out by surveying 
them, marking their boundaries, cut- 
ting trees thereon from time to time, 
and paying the taxes for a few years. 
Immaculate Virgin Mission v. Cron- 
in, 38 N.E. 964, 143 N.Y. 527. Com- 
pare Immaculate Virgin Mission v. 
Cronin, 36 N.Y.S. 77, 14 Misc. 374. 


[b] Occasional cutting of trees.— 
Eureka Coal & Mineral Co. v._John- 
son, 216 S.W. 91, 186 Ky. 134;- Wiech- 
ers v. McCormick, 107 N.Y.S. 835, 
122 App.Div. 866 (occasional cutting 
of firewood for use on a neighboring 
farm, and of wood for sale). 


[ec] Occasional pasturage and cut- 
ting of wild grass.—Lewis v. Up- 
ton, 86 N.Y.S. 397, 90 App.Div. 472. 


[d] Occasional taking of earth 
from waterfront.—Hoopes v. Auburn 
Water Works Co., 37 Hun 573. 


[e] Occasional taking of grass 
and sand from beach.—Price_ v. 
Brown, 5 N.E. 434, 101 N.Y. 672; Mil- 
ler v. Long Island R. Co., 71 N.Y. 380 
[rev 9 Hun 194]. 


67. See supra § 20. 2 


68 Morgan vy. Boyes, 65 Me. 124; 
Smith v. Slocomb, 11 Gray (Mass.) 
280; Allen vy. Suseng, 1 Coldw. 
(Tenn.) 204. 

a Where trespass is to some- 
tine attached to realty by plaintiff 
the rule does not apply. Coffin v. 
Lawson, 32 A. 79, 12 Del. 327 (re- 
moving a fence). 


[b] Mere easement.—Use of land 
between the traveled part of a high- 
way and the aajoining land by the 
owner of the adjoining land who does 
not own in the highway gives no ex- 
clusive possession but is a mere ease- 
ment. Smith v. Slocomb, 


11 Gray la third person who tears 
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without further 
doned.75 


(Mass.) 280. 


[c] Right of way does not give 
exclusive possession. Morgan =v. 
Boyes, 65 Me. 124. 


69. Del.—Bartholomew 
wards, 6 Del. 17. 


Ky.—Shields v. Heard, 53 S.W. 820, 
AEG ALY ALO G9 9. 


La.—Ramos Lumber, ete., Co. v. 
Labarre, 40 So. 898, 116 La. 559. 


Mass.—Litchfield v. Ferguson, 6 N. 
BK. 721, 141 Mass. 97; Barnstable v. 
Thacher, 3 Metc. 239. 


Ont.—Barley v. McNeily, 20 U.C.Q. 


B. 451. 


[a] Acts of same general charac- 
ter by both parties.—Shields v. 
Heard, 53 S.W. 820, 21 Ky.L. 992. 


[b] Building a fence which is im- 
mediately torn down by the other 
person gives no exclusive possession. 
Teley v. McNeilly, 20 U.C.Q.B. (Ont.). 


70. Ala.—Louisville, etc., R. Co. v. 
ey Se 44 So. 872, 153 Ala. 


Vv. Ed- 


eee v. Brown, 14 Conn. 
ae oc v. Huse, 66 Ill. 
Md.—Stanton v. Lapp, 77 A. 672, 


113 Md. 324. 
Mass.—Cufrier v. Gale, 9 Allen 522. 


Vt.—Langdon vy. Templeton, 28 A. 
866, 66 Vt. 173. 


[a] Dedicated land.—lIt is possible 
to obtain possession although the 
land has been dedicated as a park. 
Louisville, ete. R. Co. v. Higgin- 
botham, 44 So. 872, 153 Ala. 334. 


{b] Joint possession sufficient.— 
Holly v~ Brown, 14 Conn. 255. 


[ec] Possession such as to disseize 
the true owner is unnecessary. Cur- 
rier v. Gale, 9 Allen (Mass.) 522; 
Langdon v. Templeton, 28 A. 866, 66 
Vt. 173. 


71. La.—Joseph Rathborne Lum- 
ber Co. v. Cooper, 114 So. 112, 164 La. 
502 (caretaker). 

Me.—Field v. Lang, 36 A. 984, 89 
Me. 454 (agent). , 

Mo.—Russell v. Thorn, 1 Mo. 390 
(by agent or keeper). 

Ohio.—Johnson v. Meyer, 2 Clev.L. 


Rep. 81, 4 OhioDec. (Reprint) 383 
(guardian). 
S.C.—Davis v. Clancy, 14 S.C.L. 


422 (agent). 


72. ‘Bieri v. Fonger, 120 N.W. 862, 
139 Wis. 150; Ford v. Schliessman, 
83 N.W. 761, 107 Wis. 479. 


73. Savage v. Holyoke, 59 Me. 345; 
Hooper v. Herald, 118 N.W. 3, 154 
Mich. 529, 16 Ann.Cas. 149; Merritt 
vy. Quinton, 2 N.B. 209. 


[a] Bule applied: (1) To entry on 
land in another’s occupation and 
building a fence does not give pos- 
session to maintain trespass against 
it down. 


[§ 22] c. Constructive Possession. 
possession is that possession which the law pre- 
sumes the owner has, in the absence of evidence 
of exclusive possession in another.7® 


[63 C.J.] 905 


land has such possession as will authorize an ac- 
tion by her for a wrongful entry on the land.?2 
mere entry without title does not give possession,” 
but where possession has been taken it continues 


A 


acts of possession’? unless aban- 


Constructive 


If defendant 


Merritt v. Quinton, 2 N.B. 209. (2) 
To entry twenty years before to fore- 
close a mortgage, with no dominion 
exercised. Savage v. Holyoke, 59 Me. 
345. (3) Where plaintiff did not have 
title to land on which he erected a 
fence, and was never in possession 
or occupancy until he entered to erect 
the fence, which was thereafter re- 
moved by defendant, who continued 
to occupy the land, plaintiff may not 
maintain trespass. Hooper v. Herald, 
ae N.W. 3, 154 Mich. 529, 16 Ann.Cas. 


74. Myers v. Myers, 17 8.C.L. 306; 
Paneeoe v. Templeton, 28 A. 866, 66 


_ [a] Rule applied.—(1) After tak- 
ing possession of_unoccupied timber, 
the fact that no further act was done 
for thirteen years does not, as mat- 
ter of law, show abandonment of pos- 
session. Langdon v. Templeton, 28 
A. 866, 66 Vt. 173. (2) Entry by de- 
fendant and taking a crop planted by 
him while in possession is not a tres- 
pass against plaintiff who entered 
after the planting, while defendant 
was out of actual possession. Myers 
v. Myers, 17 -S8.C.L. 306. (3) An in- 
terval of fifteen years, the period of 
the statute of limitations, since the 
last possessory act does not as mat- 
ter of law show loss of possession. 
Patchin v. Stroud, 28 Vt. 394. 


[b] Acts of possession need not 
be renewed from year to year; con- 
tinual claim is enough. Hibbard v. 
Foster, 24 Vt. 542. 


[ec] Prior possession.—The fact 
that P, formerly in possession of land 
for himself and W, relinquished pos- 
session to a third person, and the 
executors of P and W were not in 
the actual possession of thé land 
when the third person committed al- 
leged trespass by cutting trees, would 
not preclude the executors from rely- 
ing on the prior possession to recover 
against the trespasser. Beauchamp 
tenes (Tex.Civ.App.) 115 S.W. 


75. Macauley v. Kamp, 60 Ill.App. 
31 (removal of fences shows ahan- 
donment). 


[a] Mere neglect to work place is 
not abandonment of possession. 
Kinney v. Ferguson, 59 N.W. 401, 101 
Mich. 178. 


[b]. Where tenant abandons pos- 
session, the lessor cannot sue for acts 
of another thereafter and before re- 
entry. Wickham y. Freeman, 12 
Johns. (N.Y.) 183. 


7G. Thurston v. McMillan, 78 A. 
1122, 108 Me. 67; Inhabitants of Mill- 
inocket v. Mullen, 78 A. 1120, 108 Me. 


29; Lyles v. Fellers, 136 S.E. 13, 138 
S.C. 31; Chesley v. Brockway, 34 
Vt. 550; Robinson vy. Douglass, 2 


Aik. (Vt.) 364. 


[a] In Pennsylvania.—(1) Title to 
unimproved land gives possession 
presumptively, but not if it is im- 
proved. Tustin v. Sammons, 23 Pa. 
Super. 175. (2) A sufficient title of 
unseated or wild Jand gives to the 
owner a constructive possession, so 


plaintiff is excluded."? 
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is in actual possession, constructive possession in 
Title to an entire tract with 
actual possession of part will give constructive pos- 
Constructive as well as 
actual possession may be sufficient to maintain tres- 
pass,’® especially as against a tort-feasor setting up 
no claim of title in himself,8° or against a person 
not having a superior title or a paramount right of 


session to the whole.*® 


possession. ®+ 


that he can maintain an action of 
trespass, if there is not an actual ad- 
verse possession clearly made out on 
the part of the defendant. Hilty v- 
Strickland, 141 A. 479, 292 Pa. 519; 
Darrah v. Kadison, 51 Pa.Super. 133, 
(3) Right to possession follows from 
undisputed ownership. Humes Vv. 
Kramer, 133 A. 262, 286 Pa. 251. 


77. Kay v. Adams, 134 So. 628, 223 
Ala. 33; Brothers v. Norris, 96 So. 
328, 209 Ala. 426; Kossell v. Rhoades, 
116 A. 56, 272 Pa. 75. 


78. Truitt v. Osler, 90 A. 467, 27 
Del. 555; Stone v. New England Box 
Co., 102 N.E. 949, 216 Mass. 8; Don- 
Se A Whitney, 30 N.E. 848, 133 N. 

Ava lca 


[a] Rule applied: (1) Where fif- 
teen years before the commencement 
of the action a surveyor marked a 
boundary line at the request of plain- 
tiff and found it as claimed by de- 
fendant. Voight v. Mayer, 59 N.Y.S. 
70, 42 App.Div. 353. (2) Where plain- 
tiff entered into possession more than 
thirty years before the trial under a 
deed purporting to convey the land 
in controversy, and cleared, improv- 
ed, and actually occupied part of the 
premises. Donohue v. Whitney, 30 
N.E. 848, 183 N.Y. 178. 


79. Ala.—Gray v. Alabama Fuel & 
Tron Co., 113 So. 35, 216 Ala. 416. 


Ark.—McKinney v. Demby, 44 Ark. 
74. 


Del.—Truitt v. Osler, 90 A. 467, 27 
Del. 555. ; 


Ill.—Callagan v. American Trust & 
Savings Bank, 196 Ill.App. 102. 


Ky.—Taylor & Crate v. Burt, etc., 
Tek oe Co., 109 S.W. 348, 38 Ky.L. 
191. 


Me.—Inhabitants of Millinocket v. 
Mullen, 78 A. 1120, 108 Me. 29; Wood- 
ward v. Robinson, 67 Me. 565; Max- 
well v. Mitchell, 61 Me. 106. 


Minn.—Woll v. Voigt, 117 N.W. 
608, 105 Minn. 371, 23 L.R.A.N.S. 270. 


Mo.—Wright v. Nickey, (App.) 182 
S.W. 1085; Hobart-Lee Tie Co. v. 
Stone, 117 S.W. 604, 135 Mo.App. 438. 


N.C.—Gwaltney v. Scottish Caro- 
lina Timber, etc., Co., 20 S.E. 465, 115 
N.C. 579 (injury to dam and fish-traps 
in a stream). 


Pa.—Hilty v. Strickling, 141 A. 479, 
292 Pa. 519: 


S.C.—Lyles v. Fellers, 136 S.E. 13, 
138 S.C. 31; Peareson v. Dansby, 20 
rae 466; Davis v. Clancy, 14 S.C.L. 


Tex.—Wetzel v. Satterwhite, 125 S. 
W. 93, 59 Tex.Civ.App, 1. 


Vt.—Huntley v. Houghton, 81 A. 
452, 85 Vt. 200. . - 


W.Va.—Wilson v. Phenix Powder 
Mfg. Co., 21 S.E. 10385, 40 W.Va: 413, 
52 Am.S.R. 890. 


Wis.—Carroll v. Manierre, 135 N. 
W. 837, 149 Wis. 409. 

Wyo.—Kisciras v. Merritt, 3 P.(2d) 
98, 48 Wyo. 258; Noble & Carmody v. 


TRESPASS 


Entry and acts 


| 88 99-93 


[§ 23] 3. Possession with Title or Claim—a. Pos- 
session with Full Legal Title. P : 
legal title is sufficient to maintain trespass.® nd 
this is true although the title is voidable by a third 
person’? or by deféndant in another proceeding.** 


Possession with full 
And 


of dominion are sufficient posses- 


sion.85 If both parties are in some sense in posses- 
sion, such mixed possession inures to the benefit of 


him who has the legal title.8° The owner’s posses- 


Hudson, 122 P. 901, 20 Wyo. 227. 


N.S.—Borden v. Jackson, 45 N.S. 
81. 


Ont.—Henderson v. McLean, 16\U. 
C.Q.B. 630. 


80. Williams v. Lyon, 61 So. 299, 
181 Ala. 5381; Carter v. Maryland & 
BR. RinCoy Hig As 301s Peo WNrdy 599: 
First Nat. Bank of Albuquerque v. 
Bee of Tome, 167 P. 733, 23 N.M. 


81. Anderton vy. Watkins, 120 A. 
175, 122 Me. 346; Donohue v. Whit- 
ney, 30 N.E. 848, 133 N.Y. 178. 


[a] Rule applied, where plaintiff 
had been in possession of property 
for three years and defendant de- 
stroyed a gate and bars. Steenburgh 
Mes te ee 113 N.Y.S. 1118, 60 Misc. 


[b] One acquiring title to land by 
quitclaim deed from one acquiring ti- 
tle thereto by warranty deed to so 
much of the premises, at least, as is 
alleged to have been trespassed on 
has prima facie possession thereof, 
which is sufficient to enable him to 
maintain the action against one jus- 
tifying his act only by license from 
one not shown to have any title. An- 
ere v. Watkins, 120 A. 175, 122 Me. 


82. Ga.—Martin v. Patillo, 55 S.B. 
240, 126 Ga. 436. 


N.J.—Krick v. Zemel, 122 A. 739, 
99 N.J.Law 191. 


N.Y.—Van Nostrand v. Hubbard, 54 
N-Y.S. 739, 35 App.Div. 201; Farm- 
ers’ Turnpike Road v. Coventry, 10 
Johns. 389. 


Pa.—Humes v. Kramer, 133 A. 262, 
286, Pa. 257. : 


Tenn.—Crawford v. 
Humphr. 476. 


Tex.—Shell Petroleum Corporation 
EE eu (Civ.App.) 37 S.W.(2d) 


W.Va.—McDodrill v. Pardee, ete., 
ee Co., 21 S.E. 878, 40 W.Va. 
Oo . 


N.B.—Campbell v. Pond, 44 N.B. 
357; Chute v. Adney, 39 N.B. 93; 
Fraser Companies, Ltd., v. Thomp- 
son, 1 Dom.L.R. 168. 


N.S.—Therian vy, Belliveau, 3 N.S. 
Dec. 450. 


Ont.—MecDonald y. Grand Trunk 
R, Co.,, 28 U.C.Q.B,.320; Gallagher v. 
Brown, 3 U.C.Q.B. 350. 


[a] Rule applied: (1) Where the 
income of a turnpike road, and not 
the road itself, was mortgaged. 
Farmers’ Turnpike Road v. Coventry, 
10 Johns. (N.Y.) 889. (2) Where, on 
ascertaining that a fence was not on 
the line, the owner took possession 
of the strip of his land on the other 
side against protest, and planted and 
cultivated a crop, he had possession 
to maintain trespass against the ad- 
joining owner for taking it. Therian 
v. Belliveau, 3 N.S.Dec. 450. 


{b] After boundary is establish- 


Maxwell, 3 


ed by judgment of the court, an in- 
vasion across it by the adjoining 
owner is a trespass. 
tillo, 55 S.E. 240, 126 Ga. 436. 


[c] Purchaser at mortgage fore- 


closure sale, being the legal owner_ 


and in possession of the premises, 
may bring trespass for damages for 
invasion of his property right and 
to establish his title. Krick v. Zemel, 
122 A. 739, 99 N.J.Law 191. 


[d] ®emporary intrusion does not 
take away right of action. Humes v. 
Kramer, 133 A. 262, 286 Pa. 251. 


83. U.S.—Gulf, ete, R. Co. v. 
Johnson, 54 F. 474, 4 C.C.A. 447. 


been ee v. Mather, 5 Kan. 
Let 


ee eee v. Hillman, 37 Me. 


OGs 
Pa.—Greber v. Kleckner, 2 Pa. 289. 
% SAS eer v. Johnson, 10 S.C. 


[a] Rule applied: 
fraud of creditors. Packer v. John- 
son, 10 S.C.L. 1. (2) Where title was 
defeasible on a contingency as toa 
highway which was discontinued by 
vote, subject to reconsideration. 
Bigelow v. Hillman, 87 Me, 52. 


[b] Government land.—(1) Pos- 
session under United States patent to 
incompetent Indian and deed from In- 
dian‘to plaintiff not approved by sec- 
retary of interior is sufficient. Nel- 
son v. Mather, 5 Kan. 151. (2) Pos- 
session under eight years’ contract 
with Chickasaw Indian where law 
forbids longer than for one year held 
sufficient. Gulf, ete., R. Co. v. John- 
son, 54 BF. 474, 4 C.C.A. 447, 


84. Toothaker v. Greer, 43 A. 498, 


(1) To sale in 


92 Me. 546 (judgment under which 


plaintiff holds possession cannot be 
collaterally attached). 


85. Borden vy. Clark, 76 Ill. 338; 
Norton v. Craig, 68 Me. 275; Boos v. 
Gomber, 23 Wis. 284; Church v. 
Foulds, 9 U.C.Q.B. (Ont.) 293. 


[a] Rule applied: (1) To entry 
by purchaser and informing a mere 
permissive occupant of his purchase. 
Church v. Foulds, 9 U.C.Q.B. (Ont.) 
393. (2) To entry by purchaser, as 
against husband of grantor who had 
had joint possession but removed all 
his_ property after the sale. Norton 
v. Craig, 68 Mé. 275. (3) To married 
woman, although her husband re- 
sides on the land with her and aids 


Cee: Boos v. Gomber, 23 Wis. 


[b] and need not be inclosed.— 
Bedden v. Clark, 76 Ill. 338, 


86. Ala.—Gunn v. P. 
390, 213 Ala. 217. arsons, 104 So. 


Del.—Spicer v. Dashiells, ‘ 
28 Del. 493, peak 


Ga.—Markham v. Brown, 37 Ga. 
27%, 92 Am DATs. 


Me.—Abbott v. Abbott, 51 Me. 575. 


Mass.—Leach v. Woods, 14 Pick. 
461; Brimmer v. Proprietors Long 
Wharf, 5 Pick. 131. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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sion of part of a tract of land not otherwise actually 
occupied extends to the whole,’? unless, it has been 
said, another is in actual possession,®® although it 
_ has been held that, even as against a wrongdoer, such 
possession will not support an action until the pos- 
sessor has acquired title by prescription,®® and so, 
where defendant claiming title was also in posses- 
Any possession by a trespasser, although 
under color of title, ousts the owner only to the ex- 
tent of the trespasser’s actual possession ;°! but pos- 


sion.?° 


87. I1l—Wahl v. Laubersheimer, 
51 N.E. 860, 174 Tl. 338 (the land 
need not be inclosed); Welch v. Lou- 
is, 31 Ill. 446. 


Md.—Parker vy. Wallis, 60 Md. 15, 
45 Am.R. 703. 


Mass.—Proprietors of Monumoi 
Great Beach v. Rogers, 1 Mass. 159. 


N.C.—Lamb v. Swain, 48 N.C. 370; 
Graham vy. Houston, 15 N.C. 232. 


Ohio.—Johnson v. Meyer, 4 Ohio 
Dec. (Reprint) 383, 2 Clev.L.Rep. 81. 


Pa.—Penn v. Preston, 2 Rawle 14; 
Smucker v. Pennsylvania R. Co., 
Pa.Super. 521 [rev on other grounds 
41 A. 457, 188 Pa. 40]. 


ace aheal v. White, 1 Sneed 


Vt.—Hunt v. Taylor, 22 Vt. 556. 


Wis.—Gerhardt v. Swaty, 14 N.W. 
851, 57 Wis. 24. 


Ont.—Charbonneau v. McCusker, 
22 Ont.L. 46, 17 Ont.W.R. 18. 


[a] Where boundaries are in dis- 
pute the owner need not have a fence 
to entitle him to maintain trespass. 
Moone v. Vanormer, 61 Ill.App. 25. 


[b] Possession of guardian is pos- 
session of ward to enable latter to 
sue by next friend. Johnson v. Mey- 
er, 4 OhioDec. (Reprint) 383, 2 Clev. 
L.Rep. 81. 

[c] Possession by one of proprie- 
tors of common lands will avail the 
corporation without proof of his au- 
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title.®? 


805. 


Mich. — Witheral __v. 
Booming Co., 35 N.W. 758, 68 Mich. 
48, 13 Am.S.R. 3825. 


Minn.—Hueston v. Mississippi, etc., 
Boom Co., 79 N.W. 92, 76 Minn. 251. 


Mo.—Brown v.. Hartzell, 87 Mo. 564. 


Neb.—Gardner v. Chicago, ete., R. 
Co., 98 N.W. 1052, 71 Neb. 444. 


Nev.—Courchaise v. Bullion Min. 
Co., 4 Nev. 369. 


See ie v. Varney, 22 N.H. 


N.Y.—Inderlied v. Whaley, 20 N.Y. 
S. 183, 65 Hun 407. 


N.C.—Salisbury v. Western North 
hee RR. Co. 4S. B465; 98" NC. 
Ba 


Pa.—Gotshall v. Langdon, 16 Pa. 
Super. 158. : 


S.C.—Cathcart v. Matthews, 89 S.E. 
IZOD: Os nS ao. 


Sp v. Hazen, 3 Sneed 


vVt.—Hunt v. Taylor, 22 Vt. 556. 


Wash.—Wendel v. Spokane County, 
ee 576, 27 Wash. 121, 91-Am.S.R. 
a. 


W.Va.—Clay v. St. Albans, 27 S.E. 
368, 48 W.Va. 539, 64 Am.S.R. 8838. 


Wis.—Schweitzer v. Connor, 14 N. 
W. 922, 57 Wis. 177. 


Eng.—Harrison v. Blackburn, 17 C. 


thority to act for them. Proprietors | B.N.S. 678, 112 E.C.L. 678, 144 Reprint 
Monumoi Great Beach v. Rogers, 1 | 272. 


Mass. 159. . 
[d] Possession by servant may be 


for master. Lamb v. Swain, 48 N.C. 
370. 

88. Graham v. Houston, 15 N.C. 
232. 

89. Fender v. Gardner, 112 S.E. 


368, 153 Ga. 460. 


90. Akers v. Iberia Cypress Co., 60 
So. 363, 131 La. 833. 


91. Wilmoth v. Canfield, 76 Pa. 150 
(void tax deed). 


92. Morris v. Hayes, 47 N.C. 93. 


93. U.S.—Gulf, etc, R. Co. 
Clark, 101 F.678, 41 C.C.A. 597. 


Ala.—Benjamin v. Slaughter, 44 So. 
468, 151 Ala. 445. 


Cal.—Colton v. Onderdonk, 10 P.| yo"S9- 


395, 69 Cal. 155, 58 Am.R. 556. 


Ga. 
Am.D. 484. 


Tll.—Smith v. Price, 42 Ill. 399. 


Can.—National Trust Co., Ltd., v. 
Miller, 46 Can.S.C. 45. 


B.C.—Brown v. Mother Lode Sheep 
Creek Min. Co., Ltd., 17 B.C. 248. 


FRG os v. Mayland, 23 Man. 


N.B.—Ferguson v. 
263. 


Ont.—Langmaid v. Mickle, 16 Ont. 
111; Fisher v. Grace, 28 U.C.Q.B. 312. 


Sask.—Holmested Ns Canadian 
Northern R. Co., 7 Sask.L. 200. 


Ga.—Peterson vy. Orr, 


Savoy, 9 N.B. 


12 Ga. 


v. | 464, 58 Am.D. 484, 


Ill—Smith v. Price, 42 Ill. 399. 
Ind.—Carney v. Reed, 11 Ind. 417. 
e.—Freeman v. Underwood, 66 


Mich. — Witheral Vv. Muskegon 


Peterson v. Orr, 12 Ga. 464, 58) pooming Co., 35 N:W. 758, 68 Mich. 48, 


13 Am.S.R. 325. 
Minn.—Hueston v. Mississippi, etc., 


Ind.—Carney v. Reed, 11 Ind. 417.| Boom Co., 79 N.W. 92, 76 Minn. 251. 


Ind.T.—Gulf, etc., R. Co. v. Clark, 
51 S.W. 962, 2 Ind.T. 319. 


Ky.—wWalton v. Clarke, 4 Bibb 218. 


Neb.—Gartner v. Chicago, etc., R. 
Co., 98 N.W. 1052, 71 Neb. 444. 


N.Y.—Rood v. New York, ete, R. 


La.—Mott v. Hopper, 40 So. 921, 116] Co., 18 Barb. 80. 


La. 629. 

Me.—Freeman vy. Underwood, 
Me. 229. 

Mass.—Kempton v. Cook, 4 Pick. 


Pa.—Gotshall v. Langdon, 16 Pa. 


66] Super. 158; Walton v. Pollock, 12 Pa. 
Go. 216. 


Vt.—Hunt vy. Taylor, 22 Vt. 556. 
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session of one tract of land does not give actual 
possession of an adjoining tract held by a different. 


[§ 24] b. Possession Coupled with Some Interest, 
Possession is sufficient to maintain trespass when 
coupled with some interest in the land.°? 
possession has been held sufficient. when under con- 
tract of purchase from the owner,®* lease from the 
owner®® after entry into possession,?® or even under’ 
a tenancy at will.®? Possession under equitable title 


Thus, 


Te eae eee v. Savoy, 9 N.B. 


Ont.—Johnston v. Christie, 31 U.C. 
Ger eope: 


Sask.—Holmested Vv. Canadian 
Northern R. Co., 7 Sask.L. 200. at 


_f{a] Rule applied: (1) Where ob- 
ligee of bond for title had paid pur- 
chase money. Peterson v. Orr, 12 
Ga. 464, 58 Am.D. 484. (2) Where 
purchaser was entitled to a deed un- 
der a contract of sale giving the ven- 
dor half of the crops until the land 
should be paid for. Witheral v. 
Muskegon Booming Co., 35 N.W. 758, 
68... Mich. ~48,- 13. Am/S:R: 325.5 (3) 
Where purchaser was to have the 
land on condition that he support the 
owner. Ferguson v. Savoy, 9 N.B. 
263. (4). Where the instrument 
granted timber, grass, and berries 
and possession was given for control 
of the same. Freeman v. Underwood, 
66 Me. 229. (5) Where the whole pur- 
chase price was paid before alleged 
trespass and deed was delivered after 
such trespass. Gotshall v. Lang- 
don, 16 Pa.Super. 158. (6) Where 
trees were cut by purchaser who had 
agreed not to cut trees until he had 
paid for the land received deed and 
had done neither. Hunt v. Taylor, 
22 Vt. 556. See Inderlied v. Whaley, 
20 N.Y.S..183, 65 Hun 407 (for re- 
moval after time limited in reserva-_ 
tion thereof, of timber cut before). 


{b] Possession by relation.—(1) 
Where plaintiff vendee was in reten- 
tion of possession pending comple- 
tion of the legal title to land to which 
he was entitled, when the deed was 
in fact given to him his previous pos- 
session merged in the executed con- 
tract, and related back to the time 
that control of the property was 
taken by him, as respects his right 
to sue for trespass. Harlow v. Pul- 
sifer, 120 A. 621, 122 Me. 472. See 
Carney v. Reed, 11 Ind. 417 (where 
verbal contract was executed after 
the trespass). (2) Where a vendee 
enters into possession of land at a 
time when he is entitled to a deed 
from the vendor, his possession be- 
fore the deed is given is sufficient to 
maintain trespass against vendor,” 
who under such circumstances has 
no right to enter upon the land from 
the time he breaches his contract to 
convey. Harlow v. Pulsifer, 120 A. 
621, 122 Me. 472. Compare Jones v. 
Taylor, 12 N.C. 434 (holding that one 
entering under control for purchase 
and paying or securing to be paid the 
ere gets no possession before the 
deed). 


95. See Landlord and Tenant §§ 
688-694. : 


96. See cases infra this note. 


[a] Before entry, a lessee canrot 
maintain the action. Harrison v. 
Blackburn, 17 C.B.N.S. 678, 112 E.C.L. 
678, 144 Reprint 272; Turner v. Cam- 
eron’s Coalbrook Steam Coal Co., 5 
Exch. 932, 155 Reprint 407. ; 


97. Evans v. Watkins, 83 A. 915, 
76 N.H. 433, 41 L.R.A.N.S. 404. 
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generally has been held sufficient®® as has entry un- 
der a mining location,®® or under the homestead 
laws.2 It has been held enough if the possessor has 
an undivided interest,? an interest in the profits,’ 
dower title,* or the statutory right before assign- 
ment of dower,® a right good except perhaps against 
mortgagees,® the right of a mortgagor before the 
mortgagee takes possession but after entry to fore- 
close,” or, the rights of a life tenant.* Where pos- | 
session has once become actual it continues without 
further actual possession or acts of possession,® 
except where the right has determined.*° 


98. 
P. 395, 69 Cal. 155, 58 Am.R. 556. 


Ky.—Walton v. Clarke, 4 Bibb 218. 
Me.—Cox vy. Walker, 26 Me. 504. 


Mass.—Kempton vy. Cook, 4 Pick. 
305. 


Mo.—Brown v. Hartzell, 87 Mo. 564. 


Neb.—Gartner v. Chicago, etc., R. 
Co., 98 N.W. 1052, 71 Neb. 444. 


Cee aaa v. Hynds, 39 Barb. 
5. 


N.C.—Salisbury v. Western North 
oe R. Co., 4 S.H. 465, 98 N.C. 


S.C:—Catheart v. Matthews, 89 S.E. 
1021, 105 S.C. 329. 


W.Va.—Clay v. St. Albans, 27 S.E. 
868, 43 W.Va. 539, 64 Am.S.R. 883. 


Wis—Schweitzer v. Connor, 14 N.W. 
922, 57 Wis. 177. 


Ont.—Campbell v. Cushman, 4 U.C. 
Q@:B. 9. ' 


[a] Rule applied to possession of: 
(1) Cestui que trust. Cox v. Walker, 
26 Me. 504; Salisbury v. Western 
North Carolina R. Co., 4 S.H. 465, 98 
N.C. 465; Clay v. St. Albans, 27 S.E. 
368, 43 W.Va. 539, 64 Am.S.R. 883. 
(2) Purchaser of equity of redemp- 
tion. Kempton v. Cook, 4 Pick. 
(Mass.) 305. (3) Sole devisee pend- 
ing settlement of escheat. Colton v. 
Onderdonk, 10 P. 395, 69 Cal. 155, 58 
Am.S.R. 556. 


{b] Conveyance taken in name of 
another.—Campbell v. Cushman, 4 U. 
ClO Bi COnt.) 27,9: See Safford v. 
Hynds, 89 Barb. 625 (possession by 
authority of one for whom and with 
whose money land was purchased by 
agent who took title in himself). 


99. Brown v. Mother Lode Sheep 
Creek Min. Co., Ltd., 17 B.C. 248. 


1. U.S.—Gulf, etc., R. Co. v. Clark, 
101 F. 678, 41 C.C.A. 597 (possession 
under receiver’s receipt and claim of 
homestead). 


Ind.T.—Gulf, ete., R. Co. v. Clark, 
51 S.W. 962, 2 Ind.T. 319 (entry under 
homestead laws and receipt from re- 
ceiver of land-office). 


La.—Mott v. Hopper, 40 So. 921, 116 
La. 629 (under approved application 
for a homestead). 


Minn.—Matthews v. O’Brien, 88 N. 
W. 12, 84 Minn. 505 (under certificate 
of land-office). 


Nev.—Courchaine v. Bullion Min. 
Co., 4 Nev. 369 (after filing dec- 
laration of intent to preémpt), 


Pa.—McCurdy v. Potts, 2 Dall. 98, 
1 L.Ed. 305 (location for definite tract 
and ene house and improving 
land). 


Wash.—Wendel v. Spokane County, 
67 P. 576, 27 Wash. 121, 91 Am.S.R. 
825 (entry under homestead laws but 
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Cal.—Colton v. Onderdonk, 10, before final proof). 


2... Peowv. Horr) 7 Barb. (N.Y) 9: 


8. Indiana Pipe Line Co. v. Christ- 
ensen, 123 N.E. 789, 188 Ind. 400. 


4 Luttrell v. Hazen, 3 Sneed 
(Tenn.) 20. 


5. -Stevens v. Stevens, 23 S.H. 312, 
96 Ga. 374. 


6 Benjamin v. Slaughter, 44 So. 
468, 151 Ala. 445. 


7 Anthony v. New York, etc., R. 
Co., 37 N.E. 780, 162 Mass. 60 (life- 
tenant); Martin v. Tobin, 123 Mass. 
85 (mortgagor before taking posses- 
sion by mortgagee, although after 
formal entry to foreclose). 


8. Shoemaker v. Rockel, 1 Lehigh 
Val.L.R. (Pa.) 412. See Perry v. Jef- 
feries, 39 S.H. 515, 61 S.C. 292 (life- 
tenant or under conditional fee). 


9. Schwartz v. McQuaid, 73 N.E. 
582, 214 Ill. 357, 105 Am.S.R. 112; 
Watterston v. Jetche, 7 Rob. (La.) 20; 
Van Rensselaer v. Van Rensselaer, 9 
Johns) CNY.) Si. 


[a] Rule applied to possession of 
mill sites reserved from a deed, al- 
though not occupied for some time. 
Van Rensselaer v. Van Rensselaer, 9 
Johns, (N.Y.) 3877. 


[b] Government land.—Watterston 
v. Jetche, 7 Rob. (La.) 20 (holding 
that the vendee of a settler’s claim 
can maintain an action, although not 
in actual possession at the time). 


{[c] Lessee in prison.—The lessee 
has possession of locked building 
with his personalty in it, although in 
prison and no one incharge. Schwartz 
v. McQuaid, 73 N.E. 582, 214 Ill. 357, 
105 Am.S.R. 112. 


10. Brown v. Notley, 3 Exch. 219, 
154 Reprint 823 (death of life-tenant 
before expiration of his lease for 
years to plaintiff). 


11. Gore v. Brazier, 3 Mass. 523, 3 
Am.D. 182; Langdon v. Potter, 8 
Mass. 215; Cressy v. Sawyer, 18 N.H. 
we See Blaisdell v. Roberts, 37 Me. 


12. Bowne y. Graham, 2 Tyler 
CVsteyp ees 
13. Munsey v. Hanly, 67 A. 217, 


102 Me: 423, 13 L.R.A.N.S. 209. Com- 
pare Faith v. Yocum, 51 Ill.App. 620 
(holding that where plaintiff's right 
is equitable merely his possession is 
confined to his pedis possessio); 
Carey v. Buntain, 4 Bibb (Ky.) 217 
(holding that the possession of a 
widow before assignment of dower 
extends only to the house and 
grounds, not the whole tract of land). 


[a] Government land.—Mott  v. 
Hopper, 40 So. 921, 116 La. 629 (ap- 
proved application for homestead). 


14. Hoyt v. Van Alstyne, 15 Barb. 
(N.Y.) 568. See Littleton v. McNama- 
ra, Ir. R. 9 C.L. 417 (possession by 
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of execution against the judgment debtor in posses- 
sion gives possession sufficient to maintain trespass 
against him;?2 but if a third person is in actual 
possession such levy does not give possession to main- 
tain trespass against him.12- Possession of part 
of a tract of land not otherwise actually occupied, 
coupled with an interest in the whole, gives posses- 
sion sufficient to maintain trespas 


[§ 25] c. Possession under Color of Title or Claim 
of Right—(1) In General. ) 
tortious,! under color of title or claim of right 
is sufficient right.15 Such possession must be ac- 


g.13 


Possession, although 


sublessee where lease forbids sub- 
letting). 

15. Cal—McDonald v. Bear River, 
etc., Water, etc., Co., 13 Cal. 220. 


Conn.—Curtiss v. Hoyt, 19 Conn. 
154, 48 Am.D. 149. 


Ga.—Tolbert v. Rome, 67 S.E. 540, 
134 Ga. 1386; Gillis v. Hilton, etce., 
Lumber Co., 88 S.E. 940, 113 Ga. 622. 


Idaho.—Clark v. Utah Const. Co., 8 


P.(2d) 454, 51 Idaho 587; Hanson v. 
Seawell, 204 P. 660, 85 Idaho 92; 
Harker v. Seawell, 206 P. 812, 35 
Idaho 457. 


Ill.—Shoup v. Shields, 6 N.E. 502, 
116 Ill. 488. 


Ky.—Hall v. Deaton, 68 S.W. 672, 
24 Ky.L. 314. 


La._—-Hébert v. Légé, 29 La.Ann. 
511; Bonis v. James, 7 Rob. 149; Pat- 
in vy. Blaize, 19 La. 396. 


pres obo v. Walker, 8 Allen 


Mich.—Patterson v. Patterson, 
N.W. 504, 49 Mich. 176. 


Miss.—Trustees of Indian Springs 
Public School v. Carter, 86 So. 289, 
123 Miss. 457; Ingram-Day Lumber 
Co. v. Cuevas, 61 So. 4, 104 Miss. 32, 
Ann.Cas.1915D 36. 


N.H.—Maxfield v. White River 
Lumber Co., 65 A. 832, 74 N.H. 158 
(defective tax deed); Poor v. Gibson, 
32 N.H. 415. 


BPO a alin eke v. Jackson, 26 N.J.Law 


N.Y-—Walker yv. Wilson, 21 N.Y.Su- 
per. 586. 


N.C.—Simmons v. Defiance Box Co., 
69 S.E..146, 153 N.C. 257; Lamb v. 
Swain, 48 N.C. 370. 


S.C.—Goings v. Mitchell, 96 S.E. 
612, 110 S.C. 380; Southern Realty & 
ne Co, v. Keenan, 83 S.E. 39, 99 S.c. 


Tex.—Forst v. Rothe, (Civ.App.) 66 
S.W. 575. 


Utah.—Kunkel yv. Utah Lumber Ceo., 
82° PP. 89729; Utah, 1s, 


Vt.—Capen v. Sheldon, 61 A. 864, 
en 39; Doolittle v. Linsley, 2 Aik. 


a ee v. Smith, 1 Wash. 


N.B.—Young v. Milne, 28 N.B. 186; 
Briggs v. McBride, 19 N.B. 202; Nu- 
gent v. Parks, 11 N.B. 391; Wilson v. 
Sinclair, 8 N.B. 343; Morrison v. Me- 
Alpin, 3 N.B. 650. 


N.S.—Grue v. Davidson, 43 N.S. 
242; Payzant v. Hawbold, 29 N.S. 66; 
Fullerton v. Brundige, 20 N.S. 182, 8 
Can.L.T.Oce.Notes 378. 


_ [a] Rule applied where the orig- 
inal grant with a plan covered the 
land, but plaintiff's grant did not re- 
fer to the plan. Fullerton vy. Brund- 
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For later cases, developments and changes in the law see Annotations, same title and section number. 


to maintain trespass.?2 


_ tual,*® but where once actual it continues without fur- 
ther actual.,oceupation or acts of possession!? unless 
_ abandoned.** Fencing land under color and claim of 
title gives sufficient possession to maintain trespass,?° 
but is not essential,?° nor is residence on the tract 
or one adjoining it.* Acts of possession by one per- 
son for another gives the latter possession sufficient 
Possession by a tenant is 
sufficient?’ unless another is in adverse possession 


zm of other parts of the tract.?4 


[§ 26] (2) Possession of Part of Tract. In the 
absenee of actual occupancy by another, possession 
of part of a tract of land under color and claim of 
title to the whole is possession of the whole and is 
sufficient to maintain trespass as to any part.2> But 
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reference to the whole,?* and if he claims under 
a deed, his acts must be referred to the deed, and 
are limited by it.?? 
is to less than the deed covers, plaintiff has posses- 
sion only to the extent of his actual claim,?’ and 
possession without color but with mere claim of title 
extends only to the land actually occupied.?° 
doctrine of possession of all from possession of a 
part applies where the nature of the claim and color 


If, however, the claim of title 


The 


of title is apparent,?° but not where there are no 


claimant’s acts of occupancy must have manifest 


ae 20 N.S. 182, 8 Can.L.T.Occe.Notes 


{b] Claim under defective instru- 
ment executed by owner. McDon- 
ald v. Bear River, etc., Water, etc., 
Co., 13 Cal. 220 (deed not sealed, made 

_ under power of attorney); Curtiss v. 
Hoyt, 19 Conn. 154, 48 Am.D. 149; 
Stephenson v. Goff, 10 Rob. (La.) 99, 
43 Am.D. 171; Fanchonette v. Grangé, 
5 Rob. (La.) 510; Kernion v. Guenon, 
7. Mart.N.S. (La.) 171; Anthony v. 
New York, etc., R. Co., 37 N.E. 780, 
162 Mass. 60 (under unrecorded lease 
required by law to be recorded); Low 
Moor Co. v. Stanley Coal Co., 34 L.T. 
Rep.N.S. 186 (indénture not enrolled 
and no livery of seizin made). 


{¢] Government land.—Carson v. 
Turk, 143 S.W. 393, 146 Ky. 733, 42 
L.R.A.N.S. 384 (conveyance under in- 
valid patent); Forst v. Rothe, (Tex. 
€iv-App.) 66 S.W. 575 (defective 
grant of school lands); Colwell v. 
Smith, 1 Wash.T. 92 (claim under 
preémption laws). 

[d] Adverse possession short of 
statutory period.—Gilles v. Hilton, 
ete., Lumber Co., 38 S.E. 940, 113 Ga. 
622; Goings vy. Mitchell, 96 S.E. 612, 
110 S.C. 380. 

fe] Land discontinued as high- 
way.—Bowley v. Walker, 8 Allen 
(Mass.) 21. . 


[f] Mistaken belief that deed cov- 
ered land.—Poor v. Gibson, 32 N.H. 
415; Morrison v. McAlpin, 3 N.B. 650. 


[g] Possession by servant.—Lamb 
v. Swain, 48 N.C. 370. 


[h] Void deed from guardian.— 
Todd v. Jackson, 26 N.J.Law 525. 


[i] Widow claiming homestead.— 
Patterson v. Patterson, 13 N.W. 504, 
49 Mich. 176. _ 2 

16. Iil.—Ebersol v. Trainor, 81 Il. 
App. 645. 


Ky.—Ohio, etc., R. Co. v. Wooten, 
46 S.W. 681, 20 Ky.L. 383. 


Mass.—Williston v. Morse, 10 Metc. 
Le 


/ Mich.—Donaldson v. Crane, 79 N. 
W. 569, 120 Mich. 369. 


N.Y.—Adams v. Warner, 204 N.Y.S. 
613, 209 App.Div. 394. 


N.C.—Gordner vy. Blades Lumber 
€o., 56 S.E. 695, 144 N.C. 110. 


[a] Mere entry is not sufficient. 
Williston v. Morse, 10 Metc. (Mass.) 

© 

[b] Mere claim of ownership and 
repeated acts of trespass are not suf- 
ficient, as repeated cutting of timber. 
Ohio, etce., R. Co. v. Wooten, 46 S.W. 
681, 20 Ky.L. 383. 


[ce] Entry on adjoining land and 
building fence at once removed by 


adjoining owner is insufficient. Eber- 


sol v. Trainor, 81 Ill.App. 645. 


[d] Former possession by plaintiff 
as tenant after taking possession by 
a subsequent tenant is not sufficient. 
Donaldson y. Crane, 79 N.W. 569, 120 
Mich. 369. 


[e] Going on land occasionally to 
take wood is not enough. Adams v. 
are 204 N.Y.S. 6138, 209 App.Div. 


[f] Conflicting claims.—B was the 
owner of a field let in conacre to the 
defendant on a letting expiring in No- 
vember, 1914. B sold the field to 
the plaintiff’ in April, 1915. The de- 
fendant continued to keep his cattle 
on it. In July, 1915, the plaintiff en- 
tered the field and cut down some 
trees. Two days afterwards he broke 
the lock on the gate of the field, and 
entered and put his own cattle there. 
They were almost immediately after- 
wards driven off by the defendant. 
The plaintiff having subsequently 
brought an action against the defend- 
ant for trespass to the lands, it was 
held that the acts of the plaintiff 
showed that he intended to assume 
possession and did the acts in asser- 
tion of his right to possession, and 
that the plaintiff had thereby obtain- 
ed a possession sufficient to entitle 
him to maintain trespass. Hegan v. 
Carolan, [1916] 2 Ir. 27. 


17. Kolb v. Bankhead, 18 Tex. 228. 
See Holman v. Herscher, (Tex.) 16 
S.W. 984 (where a house is locked and 
in charge of an agent to rent it, it 
is immaterial that it is at the mo- 
ment unoccupied). 


18. United Copper Min., etc., Co. v. 
Franks, 27 A. 185, 85 Me. 321. 


19. Groundwater v. Waterman, 42 
N.B. 396; McLean v. Jacobs, 1 N.S. 
9 (fencing to the waters of a harbor 
gives possession of part of the tract 
under the water). 

20. Gleason vy. Edmunds, 3 Ill. 448 
(under the act to define the extent 
of possession in cases of settlement 
on government lands). 

21. Gleason v. Edmunds, 3 Ill. 448 
(under the act of 1837 to define ex- 
tent of possession in cases of set- 
tlement on government land). 


22. Capen v. Sheldon, 61 A. 864, 
78 Vt. 39 (acts by grantor); Had- 
den v. White, 4 N.B. 634 (acts by rel- 
ative of children of deceased claim- 
ant). 

23. Zundel v. Baldwin, 21 So. 420, 
114 Ala. 328; American Tel., etc., Co. 
v. Jones, 78 Ill.App. 872. See Lamb 
v. Swain, 48 N.C. 370: (good against 
all but one having better title). 


24. Zundel v. Baldwin, 21 So. 420, 
114 Ala. 328. 


25. 111—Welch vy. Louis, 31 Hl. 


definitely apparent boundaries to the claim.91 
part of the tract is covered by an elder title it is 
sufficient if plaintiff has actual possession of some 
part of the lappage and there is no actual occupancy. 
by other persons of any part of the tract covered 


1 


446. 


Ind.—Ingram y. Jeffersonville, N.A. 
& S. Rapid Transit Co., 116 N.E. 12, 
65 Ind.App. 532. 


Ky.—Crate vy. Strong, 69 S.W. 957, — 
24 Ky.L. 710. a 


Md.—Parker v. Wallis, 60 Md, 15, 
45 Am.R. 703. 


N.Y.—Edwards vy. 
125. 


N.C.—Mitchell v. Bridger, 18 S.E. 
91, 113 N.C. 63; Osborne v. Ballew, 
34 N.C. 373. Contra Smith v. Wilson, 
18 N.C. 40. 


Pa.—Stambaugh y. Hollabaugh, 10 
Serg.&R. 357. 


R.I.—Carpenter v. Sogee, 53 A. 288, 
24 RI. 383. 


SAU cance et v. Brandon, 11 S.C.L. 


Noyes, 65 N.Y. 


35 


Vt.—Davenport v. Newton, 42 A. 
1087, 71 Vt. 11; Fullam v. Foster, 35 
A. 484, 68 Vt. 590; Hunt v. Taylor, 
pie? 556; Beach v. Sutton, 5 Vt. 


ees ona v. Scott, 12 U.C.Q.B. 


[a]. Rule applied where deed ex- 
cepted “all the old patented land” 
and plaintiff claimed all within the 
bounds, believing all old patents have 
been located. Crate v. Strong, 69 S. 
W. 95%, 24 (Ky. 710; 


niles Rice v. Chase, 52 A. 967, 74 Vt. 


‘27. Lindsay v. Latham, 107 S.W. 
267, 32 Ky.L. 867; Edwards v. Noyes, 
65 N.Y. 125; Southern Realty & Inv. 
Co. sve Keenan, 83 Si. 2395999> S.e: 


200; Rice v. Chase, 52 A. 967, 74 Vt. 
362; Fullam vy. Foster, 35 A. 484, 68 
Vt. 590. 
aoe Hosford v. Whitcomb, 56 Vt. 
bile 

29. Riley v. Jameson, 3 N.H. 238, 14 
Am.D. 325. 

30. Penn v. Preston, 2 Rawle 
(Pa.) 14; Carpenter v. Logee, 53 A. 


288, 24 R.I. 383; 
11 S.C.L. 138. 


[a] Although part is-across a nav- 
igable stream where plaintiff has 
never been it may be _ included. 
Grimke v. Brandon, 10 S.C.L. 356. 


[b] Uninclosed woodland may be 
included if clearly a part of inclosed 
Vase Penn v. Preston, 2 Rawle (Pa.) 


[c] Parol evidence may be resort- 
ed to to show extent of possession. 
Gambling v. Prince, 11 S.C.L. 138. 

31. Langdon v. Templeton, 28 A. 
866, 66 Vt. 173 (land uninclosed and 
without definite boundaries). 


Gambling v. Prince, 


910 [63 C.J.] 


by the elder title.?? But not if 


possession of any part of the lappage.** 
however, there is some actual possession by other 
_ persons under color and claim of title to the whole, 
if neither party has title and right of possession the 
first occupant has possession of the whole, except 
such part as in actual possession of the other;** 
and his possession of the part actually occupied by 


the other reverts without further 


abandonment of possession by the other;*> but if 
one party is the true owner then his possession ex- 
tends to all not occupied by the other.?°® 


82. Greer v. Bowling, 55 S.W. 1081, 


21 Ky.L. 1648; Williams v. Buchanan, 


23 N.C. 585, 85 Am.D, 760; McColman 
v. Wilkes, 34 S.C.L. 465, 51 Am.D. 637. 
See Burt, etc., Lumber Co. v. Hurst, 
110 S.W. 242, 33 Ky.L. 270. Compare 
Ault v. Meager, 37 S.E. 185, 112 Ga. 
148 (holding that prescriptive title 
for period of statute of limitations is 
necessary). 


[a] Although defendant had ac- 
quired subsequent adverse possession 
of three years, plaintiff’s possession 
is “actual possession’ of the land 
outside his pedis possessio. McCol- 
Lee Wilkes, 34 S.C.L. 465, 51 Am. 

. 687. 


33. Williams v. Buchanan, 23 N.C. 
535, 35 Am.D. 760. See McLean v. 
Murchison, 53 N.C. 38 (plaintiff's pos- 
session is then bounded by the lines 
of the elder title, and so a mere tres- 
passer can raise the point as it shows 
plaintiff has neither actual nor con- 
structive possession). 


34 Ralph v. Bayley, 11 Vt. 521 
(such oecupant can maintain trespass 
against that other). To same effect 
Weld v. Scott, 12 U.C.Q.B. (Ont.) 537. 
pots Baldwin v. Braydon, 5 N.B. 
169. 


85. McColman v. Wilkes, 34 S.C. 
L. 465, 51 Am.D. 637. 


86. Kentucky Land, etc., Co. v. 
Crabtree, 70 S.W. 31, 113 Ky. 922, 24 
Ky.L. 743; Millar v. Humphries, 2 
A.K.Marsh. (Ky.) 446; Roberts v. 
Preston, 10 S.E. 983, 106 N.C. 411. 


87. Paine v. Hutchins, 49 Vt. 314; 
Chandler v. Spear, 22 Vt. 388 {a 
whole township of twenty thousand 
acres). 


38. Ala.—Sloss-Sheffield Steel & 
Iron Co. v. McCullough, 59 So. 210, 
177 Ala. 448. 


Del.—Pennington v. Lewis, 56 A. 
378, 20 Del. 447. 


ae v. Stinger, 39 Ill.App. 
0. 


Ky.—Pollock v. Maysville & B. S. 
R. Co., 44 S.W. 359, 19 Ky.L. 1717, 
103 Ky. 84; Wells v. Rubenacker, 15 
S.W. 1063,,:12 Ky.L. 936; Farmer v. 
Lyons, 9'S.W. 248, 87 Ky. 421, 10 Ky. 
Le Bits 


La.—Nicol v. Illinois Cent. R. Co., 
11 So. 34, 44 La.Ann. 816. 


Mich.—Hart v. Doyle, 87 N.W. 219, 
128 Mich. 257. 


N.Y.—Argotsinger v. Vines, 82 N. 
Y. 308. 


S.C.—Martin v. Burgess, 41. S.E. 


450, 63 S.C. 423. 


Tex.—International, etc., R. Co. v. 
Timmermann, 61 Tex. 660. : 


N.S.—Borden v. Jackson, 45 N.S. 
81; Bowen v. Shears, 2 N.S.Dec. 507. 


39. U.S.—Edmondson y. Lovell, 8 
F.Cas.No. 4,286, 1 CranchC.C. 103. 


TRESPASS 


plaintiff has no 
Where, 
one.®? 


actual entry on 


The gen- 


uN 

Ala.—Southern Ry. Co, v. Hayes, 
62 So. 874, 183 Ala. 465; Louisville, 
ete., R. Co. v. Higginbotham, 44 So. 
872, 158 Ala. 334; BHagle, ete., Mfg. 
Co. v. Gibson, 62 Ala. 369; Lankford 
v. Green, 62 Ala. 314; Duncan v. 
Potts, 5 Stew.&P. 82, 24 Am.D. 766. 


aa oe y. O’Connell, 7 Cal. 
152. 


Canal Zone.—Andrade v. Samudio, 
2 Canal Zone 320. 


Colo.—Omaha, etc., Smelting, etc., 
Co.;v. Tabor, 21 -P.-925;, 13° Colo. 41, '°16 
Am.S.R. 185, 5 L.R.A. 236. 


Conn.—Mallett v. White, 52 Conn. 
50; Sutton v. Lockwood, 40 Conn, 318. 


Del.—Inskeep v. Shields, 4 Del. 345. 


Pe ar area le v. Waterson, 5 Fla. 


Ga.—Fender v. Gardner, 112 S.E. 
368, 153 Ga. 460; Bass v. West, 36 S. 
BH. 244, 110 Ga. 698; McDonough v. 
Carter, 25 S.E. 938, 98 Ga. 703; Whid- 
don y. Williams Lumber Co., 25 S.E. 
770, 98 Ga. 700; Markham v. Brown, 
37 Ga. 277, 92 Am.D. 73. 


Hawaii.—Piikoi v. Kapena, 2 Ha- 

waii 15. : 
Idaho.—Steltz v. Morgan, 101 P. 

1057, 16 Idaho 368, 28 L.R.A.N.S. 398. 


Ill.— Galt v. Chicago, etc., R. Co., 41 
N.E. 6438, 157 Ill. 125; Morse v. Iman, 
42 Ill. 150, 89 Am.D. 417. 


Ind.—Knickerbocker Ice Co. v. Sur- 
prise, 97 N.E. 357, 53 Ind.App. 286 [reh 
den 99 N.E. 58, 53 Ind.App. 286]. 


Iowa.—Blunck vy. Chicago, ete., R. 
Co., 115 N.W. 1013 [rev reh 120 N.W. 
737, 142 Iowa 146]. 


Kan.—Hefley v. Baker, 19 Kan. 9; 
Nelson v. Mather, 5 Kan, 151. 


Ky.—Zella Mining Co. v. Collins, 
261 S.W. 1090, 203°: Ky. £78; Bureka 
Coal & Mineral Co. v. Johnson, 216 
S.W. 91, 186 Ky. 184; Stephens v. 
Stephens, 176 S.W. 1187, 165 Ky. 
353; Wilson v. Bibb, 1 Dana 7, 25 
Am.D. 118; North v. Cates, 2 Bibb 
591; Crate v. Strong, 69 S.W. 957, 24 
Ky.L. 710; Id. 71 S.W. 1, 24 Ky.L. 
1221; Hackney v. Louisville, ete, R. 
Coy PKL 357. 


La.—Rush v. Town of Farmerville, 
101 So. 248, 156 La. 857; Pfister v. St. 
Bernard Cypress Co., 99 So. 454, 155 
La. 575; Akers v. Iberia Cypress Co., 
60 So. 363, 181 La. 833; Frederick v. 
toodbee, 45 So, 606, 120 La. 783; Le 
Blanc v. A. J. Chesnut Co., 125 So. 
485, 12 La.App. 76. 


Me.—Tobey v. Dinsmore, 95 A. 506, 
114 Me. 126; Thurston v. McMillan, 
78 A. 1122, 108 Me. 67; Davis v. Alex- 
ander, 58 A. 55, 99 Me. 40; Black v. 
Grant, 50 Me. 364; Hunt v. Rich, 38 
Me. 195; Heath v. Williams, 25 Me. 
209, 43 Am.D. 265; Moore v. Moore, 
21 Me., 350. 


Md.—West v. Pusey, 77 A. 978, 113 


[§ 27] d. Adverse Possession Giving Title. 
verse possession for a period long enough to ac- 
quire title by adverse possession gives the right to 
maintain trespass.*® 


[§ 28] 4. Possession without Title. 
a mere tort-feasor, actual possession of land is alone 
sufficient to maintain trespass,?? although such pos- 
session is altogether unsupported by evidence of 


ERS ee bi a 
( ‘ 1 


eral doctrine of possession of all from possession. of 
a part does not apply where the tract is a very large 


Ad- 


As against 


Ma. 569. : 


Mass.—Nickerson v. Thacher, 16 N. 
BE. 581, 146 Mass. 609; Manners v. 
Haverhill, 185 Mass. 165; Sweetland 
v. Stetson, 115 Mass. 49; Kilborn v. 
Rewee, 8 Gray 415; Porter v. Sulli- 
van, 7 Gray 441. 


Mich.—Weston v. Dunn, 135 N.W. 
316, 168 Mich. 563; Bird v. Stark, 33 
N.W. 754, 66 Mich. 654. 


Minn.—Witt v. St. Paul, etc., R. Co., 
35 N.W. 862, 38 Minn. 122. 


Mo.—Watts v. Loomis, 81 Mo. 236; 
Grobe v. Energy Coal & Supply Co., 
275 S.W. 67, 217 Mo.App. 342. 


Mont.—Sell v. Graves, 40 P. 788, 16 
Mont. 342. 


Neb.—Dryden v. Peru Bottom 
Drainage Dist. No. 1 of Nemaha and 
Otoe Counties, 158 N.W. 54, 99 Neb. 
837; Chicago R., etc., Co. v. Shepherd, 
58 N.W. 189, 39 Neb. 528. 


Nev.—Rogers v. Cooney, 7 Nev. 
213; Courchaine v. Bullion Min. Co., 
4 Neb. 369. 


N.H.—Jenkins v. Palmer, 58 A. 42, 
72 N.H. 592; Colbath v. Anderson, 
63 N.H. 617; Berry v. Garland, 26 N. 
H. 473; Hobson v. Roles, 20 N.H. 415 
Moore v. Hodgdon, 18 N.H. 144; Wen- 
dell v. Blanchard, 2 N.H. 456. 


N.J.—Stid v. Lieberman, 182 A. 295, 
4 N.J.Mise, 192, 


N.M.—Harrington vy. Chavez, 196 P. 
320, 27 N.M. 67. 


N.Y.—Pappenheim v. Metropolitan 
El. R. Co., 128 N.Ye 436, 28 NEY 518; 
26 Am.S.R. 486, 138 L.R.A. 401; Farns- 
worth v. Western Union Tel. Co., 6 
N.Y.S. 735, 3 Silv.Sup. 30; Hardrop v. 
Gallagher, 2 E.D.Smith 523; Powers 
v. Conroy, 47 How.Pr. 84; Kellogg v. 
Vollentine, 21 How.Pr, 226; Shipman 
v. Clark, 4 Den. 446, 47 Am.D. 264; 
Willard v. Warren, 17 Wend. 257; 
Green v. Cady, 9 Wend. 414; Byrne 
v. Van Hoesen, 5 Johns. 66. , 


N.C.—Tripp v. Little, 119 S.B. 225, 


186 N.C. 215; Frisbee v. Marshall, 30° 


S.E. 21, 122 N.C. 760; Salisbury v. 
Western North Carolina R. Co., 91 
N.C. 490; Cohoon v. Simmons, 29 N. 
A Horton v. Hensley, 23 N.C. 
168; Myrick v. Bishop, 8 N.C. 485, 


Okl—Oklahoma City v. Hill, 50 P. 
242, 6 OKl. -114. 


Pa.—Humes vy. Kramer, 133 A. 262, 
286 Pa. 251; Eisher ‘vy. Morris, 5 
Whart. 358; Townsend v. Kerns, 2 
Watts 180; Bolinger v. Barnhardt, 
64 Pa.Super. 2438; Omenstetter v. 
Kemper, 6 Pa.Super. 309, 41 Wkly.N.C. 
501; Pelton v. Strycker, 28 Pa.Dist. 
177; Com. v. Holes, 36 Pa.Co. 242. 


R.I.—Lavin v. Dodge, 73 A. 376, 30 — | 


R.I. 8; Carpenter v. Logee, 53 A. 288, 
24 R.1. 3838. 


S.C.—Santee River Cypress Lumber 
Co. v. Elliott, 150 S.H. 688, 153 S.C. 
179; Gore v. Whiteville Lumber Co., 


For later cases, developments and changes in the law see Annotations, same title and section number. 


“[§§ 26-28 
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plaintiff is without title.*1 


96 S.E. 688, 110 S.C. 474; Beaufort 

Land, etc., Co. v. New River Lumber 
Co;; 68 S.B. 637, 86 S.C. 358, 30 L.R.A. 
N.S. 243; Hillhouse v. Jennings, 38 
S.E. 596, 60 S.C. 392; Johnson v. Mc- 
Twain, 24 S.C.. 368; Gambling v. 
Prince, 11 S.C.L. 138. 


$.D.—Scott v. Trebilcock, 112 N.W. 
847, 21 S.D. 388. 


Tenn.—Deaderick v. State, 122 S.W. 
975, 122 Tenn. 222; Allen v. McCorkle, 
3 Head 181; Large v. Dennis, 5 Sneed 
595; Bailey v. Massey, 2 Swan. 167. 


Tex.—Wilson v. Palmer, 18 Tex. 
592; Paraffine Oil Co. v. Berry, (Civ. 
App.) 93 S.W. 1089; Magerstadt v. 
Lambert, 87 S.W. 1068, 89 Tex.Civ. 
App. 472; Beaumont Lumber Co..v. 
Ballard, (Civ.App.) 23 S.W. 920 (for 
cutting trees); Collins v. Turner, 1 
Tex.App.Civ.Cas. § 517. 


Utah.—Livingston v. Thornley, 280 
P. 1042, 74 Utah 516; Marks v. Sul- 
nen: 32 P. 668, 8 Utah 406, 20 L.R.A. 


Vt.—Hughes v. Graves, 39 Vt. 359, 
94 Am.D. 331; McGrady v. Miller, 14 
Vt. 128; Sawyer v. Newland, 9 Vt. 
383; Doolittle v. Linsley, 2 Aik. 155. 


W.Va.—Clay v. St. Albans, 27 S.E. 
368, 43 W.Va. 539, 64 Am.S.R. 883; 
Wilson v. Phoenix Co., 21 S.E. 1035, 
40 W.Va. 413, 52 Am.S.R. 890. 


Wis.—Knapp v. Alexander & Edgar 
Lumber Co.} 130 N.W. 504, 145 Wis. 
528, 140 Am.S.R. 1091 [rev 85 S.Ct. 
515, 237 U.S. 163, -59 I. Eds 894]; 
Bieri v. Fonger, 120 N.W. 862, 139 
Wis. 150; Gilman v. Brown, 91 N.W. 
227, 115 Wis. 1; Field v. Apple River 
Log Driving Co., 31 N.W. 17, 67 Wis. 
569; Newton v. Marshall, ‘21 N.W. 
803, 62 Wis. 8. 


Wyo.—Noble & Carmody v. Hud- 
son, 122 P. 901, 20 Wyo. 227. 


Eng.—Lewis v. Ponsford, 8 C.&P. 
687, 34 E.C.L. 968, 173 Reprint. 674; 
Catteris v. Cowper, 4 Taunt, 547, 128 
Reprint 444. 


Cc. 19, 2 Dom.L.R. 


Ro. v. McKay, 13 Man. 


N.B.—Jones v. Sullivan, 43 N.B. 
208; Clarke v. Harding, 17 N.B. 495; 
Humphrey v. Helmes, 10 N.B. 59; 
Gaudin v. McKilligan, 7 N.B. 392; 
Hodgson v. Carr, 5 N.B. 499. 


N.S.—Des Barres v. Bell, 20 N.S. 
eee Le Blanc v. Cutter, 2 N.S.Dec. 
2. - . 


Ont.—Kellington v. Herring, 17 U. 
C.c.P. 639; Boulton v. Shand, 10 U.C. 
QB, 351, 


Stehdag Searduer v. Ware, 5 Sask.L. 


Berea i2s wallet vant v. Beatty, 
7 Newfoundl. 813. 


[a] Mere occupancy may be suf- 
ficient. Wilson v. Palmer, 18 Tex. 
592. McGrady v. Miller, 14 Vt. 128; 
Catteris v. Cowper, 4 Taunt. 547, 128 
Reprint 444. 


[b] As against defendant only 
need the possession be rightful. Da- 
vis v. Alexander, 58 A. 55, 99 Me, 40; 
Courchaine v. Bullion Min. Co., 4 Nev. 
369; Johnson v. MclIlwain, $4 S.C.L. 
368. 


[ec] Possession, however recent, is 
sufficient. Mallete v. White, 52 
Conn. 50; Green. v. Cady, 9. Wend. 


(N.Y.) 414; Sawyer v. Newland, 9 


“Vt. 883.: 
({a] 


Prior actual possession. 


title,*° and even dheueh i it aitian atively appears that 
Moreover, the doctrine 


B.C.—Waddell v. fy Suen 17 B. 


_ TRESPASS 


Duncan y. Potts, 5 Stew'&P. (Ala.) 


82, 24 Am.D. 766. 


Le] Taking ore.—Omaha,_ etc., 
Smelting, ete., Co. v. Tabor, 21 ’P, 925, 
AN Colo. 41, 16 Am.S.R. 185, 5 TARA 


[f] Widow in possession of land 
of husband held by him at time of his 
death is within the rule. Byrne v. 
Van Hoesen, 5 Johns. (N.Y.) 66. 


40. U.S.—Edmondson vy. Lovell, 8 
F.Cas.No. 4,286, 1 CranchcC.C. 108, 


Ala.—Story v. McWhorter, 114 So. 
206, 216 Ala. 604; Morris v. Robin- 
son, 80 Ala. 291; "Lankford v. Green, 
62 Ala. 314. 


Cal.—Golden Gate Mill, etc., Co. v. 
Joshua Hendy Mach. Wks., 23 P, 45, 
pe ar 184; McCarron vy. O' Connell, 7 

a 


SiR ere v. Shields, 4 Del. 


a ee v. Waterson, 5 Fla. 


Ga.—Cartersville v. Lyon, 69 Ga. 


- 


9) 


Ill.—Illinois, ete, R., ete, Co. v. 
Cobb, 94 Ill. 55; Chicago v. McGraw, 
75 Tll. 566; Illinois, ete. R., ete., Co. 


v. Cobb, 68 Ill. 53; 
vant, 2 ill. 181. 


as ree oe v. Douglass, 17 Ind. 


Webb v. Sturte- 


Kan.—Davis v. Sim, 163 P. 622, 100 
Kan. 66; Duncan v. Yordy, 27 Kan. 
348; Hefley v. Baker, 19 Kan. 9. 


Ky.—Eureka Coal & Mineral Co. 
v. Johnson, 216 S.W. 91, 186 Ky. 134. 


Md.—Stanton v. Lapp, 77 A. 672, 
eh Md. 324; Tyson v. Shueey, 5 Md. 


Mass.—Nickerson v. Thacher, 16 
N.E. 581, 146 Mass. 609; Litchfield 
v. Ferguson, 6 N.E. 721, 141 Mass. 97; 
Sweetland v. Stetson, 115 Mass. 49; 
Allen v. Taft, 6 Gray 552; Barnstable 
v. Thacher, 3 Mete. 239. 


Minn.—Witt v. St. Paul, etc., R. Co., 
85 N.W. 862, 38 Minn. 122. 


Mo.—Richardson v.-Murrill, 7 Mo. 
833; Russell v. Thorn, 1 Mo. 390. 


N.H.—Beach v. Morgan, 41 A. 349, 
67 N.H. 529, 68 Am.S.R. 692; Colbath 
v. Anderson, 63 N.H. 617; Barstow 
v. Sprague, 40 N.H. 27; Albin v. Lord, 
a Ne 196; Moor v. Campbell, 15 N. 


N.J.—Todd v. Jackson, 26 N.J.Law 
525; Phillips v. Kent, 23 N.J.Law 155. 


N.M.—Probst Ve Presbyterian 
Church Gen. Assembly Domestic Mis- 
Sions,. 5 Po 702, 3 N.M.. 373... [Lrev on 
other grounds 9 §.Ct.. 268, 129 U.S. 
182, 32 L.Ed. 642]. 


N.Y.—Wallace v. Fee, 50 N.Y. 694 
mem; Domhoff v. Paul Stier, Inc., 
141 N.Y.S. 825,-157 App.Div. 204; 
Ehle v. Quackenboss, 6 Hill 537. 


- N.C.—Roper Lumber Co. y. Eliza- 
beth City Lumber Co., 47 S.E. 757, 
759, 185 N.C. 744; Horton v. Hensley, 
23 N.C. 163; Myrick v. Bishop, 8 N. 
©, £485- 
Pa.—Cheyney v. Dallett, 1 Del.Co. 
225. ; : 
R.I.— Hodges v. Goodspeed, 40 A. 
378, 202R.LO3T > 
S.c.—Johnson v. McIlwain, 24 S.C. 
L. 368; Grimke v. Brandon, 10 S.C.L. 
356. 


Tex.—Linard v. Crossland, 10 ‘Tex. 
462, 60 Am.D. 2138; Galveston, etc., R. 
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applies even where it appears that another has an 


Co. v. Rheiner, 
971. 


Vt.—Rice v. Chase, 
vee 362; Stratton v. Lyons, 


(Civ.App.) 25 S.W. 


52 A. 967, 74 
53 Vt. 


W.Va.—Wilson v. Phcenix Powder 
Mfg. Co., 21 S.E. 1035, 40 W.Va. 413, 
52 Am.S.R. 890. 


Wis.—Reilly v. Howe, 76 N.W. 
1114, 101 Wis. 108; Stahl v. Grover, 
50 N.W. 589, 80 Wis. 650; Newton v. 
Marshall, 21 N.W. 808, 62 Wis. 8; 
MeNarra v. Chicago, ete., R, Co., 41 

vis 


een v. Shand, 10 U.C.Q.B. 


eGo nee v. Ware, 5 Sask.B. 


[a] Title (1) is not necessarily in 
question. Gambling v. Prince, 11 S. 
CE 183. (2) Wrongdoer has no 


right to put possesser to proof of ti- 
tle. Collins v. iri 1 Tex.App. 
Civ.Cas. § 517. 


[b] Weakness of plaintifi’s title 
is no defense to his action for tres-_ 
pass by laying tracks without con- 
demnation or compensation. Hack- 
ney v. Louisville, etc., R. Co., 1 Ky.L. 
357; Witt v., St. Paul, etc., R. Co., 35: 
N.W. 862, 28 Minn. 122. 


[c] Defective paper title.—-Boul- 
ton v. Shand, 10 U.C.Q.B. (Ont.) 351. 


[d] Inability to show lease is im- 
material. Beach v. Morgan, 41 A. 
349, 67 N.H. 529, 68 Am.R. 692. 


41. Ala.—Louisville, etc., R. Co. v. 


Hall, 32 So. 603, 181 Ala. 161; Tarry 
vy. Brown, 34 Ala. 159. 

Cal. Cardoza v. Calkins, 48 P. 
1010, 117 Cai. 106; Kellogg v. King, 
46 P. 166, 114 Cal. 378, 55 Am.S.R. 
i McCarron v. O’Connell, 7 Cal. 


Conn.—Merwin v. Backer, 68 A. 373, 
80 Conn. 338. 


Ga.—Hughes v. Bivins, 121 S.E. 
590, 81 Ga.App. 198 
Idaho.—Steltz v. Morgan, 101 P. 


1057, 16 Idaho 368, 28 L.R.A.N.S. 398. 


Ill.—Morse v. Iman, 42 Ill. 150, 89 
Am.D. 417. 


Me.—Savage v. Holyoke, 
345. 


Md.—Burgess of New Windsor v. 
Stocksdale, 52 A. 596, 95 Md. 196. 


Mass.—Percival v. Chase, 65 N.E. 
800, 182 Mass. 871. 


Nev.—Patchen v. Keeley, 14 P. 347, 
19 Nev. 404. 


N.C.—Hayes v. Williamson-Brown 
Land & Lumber Co., 104 S.B. 527, 180 
N.C. 252. 


Pa.—Stambaugh v. Hollabaugh, 10 
Serg.&R. 357; Cheyney v. Dallett, t 
Del.Co. 225. 


Eng.—Every v. Smith, 26 L. x Exch." 
44, 


59 Me. 


B.C.— Waddell v. Richardson, 17 B. 
Cc. 19, 2 Dom.L.R. 356 (highway). 


N.B.—Foley v. Foley, 30 N.B. 68. 


Newfoundl.—Bransfield vy. Beatty. 
7 Newfoundl. 813. 
[a] Rule applied to: (1) Land 


under joint fence but assigned and 
occupied by plaintiff under parol di- 
vision without partition fence. 
Morse v. Iman, 42 Ill. 150, 89 Am.D. 
417. (2) Possession of waters of a 
stream by flowing them in a ditch. 
Cardoza v. Calkins, 48 P. t0L0, 17 
Cal. 106. 


i 
4 
i 
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interest in common,?? or that title is in a third per- 
son,*2 as where the land is owned by the govern- 
ment** or where possession is under the true owner 
but voidable by him*® or where possession *is by 


TRESPASS 


permission of the owner*® or even where the posses- 


[b] Title divested by tax sale.— 
To entitle an original owner of prem- 
ises whose title has been divested by 
tax sale to maintain an action of tres- 
pass against the holder of the tax 
deed, he must be in actual possession 
at the time of the trespass.  Steltz 
v. Morgan, 101 P. 1057, 16 Idaho 368, 
28 L.R.A.N.S. 398. 


42. Preston yv. Robinson, 24 Vt. 
583; Garrioch v. McKay, 13 Man. 404. 


43. Ala.—Finch y. Alston, 2 Stew. 
&P. 83, 23 Am.D. 299. 


N.H.—Fowler v. Owen, 39 A, 329, 68 
N.H. 270, 73 Am.S.R. 588. 


N.Y.—Stevens v. Adams, 1 Thomps. 
&C. 587. 


N.C.—Frisbee v. Marshall, 30 S.E. 
21, 122 N.C. 760. 


Vt.—Hughes v.. Graves, 39 Vt. 359, 
94 Am.D. 331. 


N.B.—White v. Smith, 9 N.B. 335. 


yee ce ae. vy. Mickle, 16 Ont. 


Contra, Gulf, etc., R. Co. v. Cusen- 
berry, 26 S.W. 43, 86 Tex. 525. 


[a] Bhat wife owns fee of land 
upon which the house wherein the 
family resides stands is not neces- 
sarily inconsistent with the husband 
having such a possession of the house 
as will entitle him to maintain an ac- 
tion against a trespasser for forcibly 
entering it. Alexander v. Hard, 64 
N.Y. 228. 


‘' [b] ‘Widow in possession of hus- 
band’s lands.—Frisbee v. Marshall, 30 
S.H. 21, 122 N.C. 760. 


44, See Duncan v. Potts, 5 Stew.& 
P. (Ala.) 82, 24 Am.D. 766; Grover 
v. Hawley, 5 Cal. 485; Palmer v. Al- 
dridge, 16 Barb. (N.Y.) 131; Bader 


Wyo. 191; 


Nev. 404 (possession of 
mining claim not in accordance with 
the Mining Rules). But see Tubbs v. 
Lynch, 9 Del. 521 (holding that oc- 
cupation of state lands gives no pos- 
Session against the state so the oc- 
cupant cannot maintain trespass 
against others). 


{a] State lands.—Although land 
from which defendants took sand, in- 
juring the banks of plaintiff’s irri- 
gation ditch, belonged to the state, 
plaintiff's possession of his ditch 
Was enough, as against defendants, 
mere trespassers, to have the banks 
unmolested. Bader v. Mills & Baker 
Co., 201 P. 1012, 28 Wyo. 191. 


45. Shrewsbury First Parish vy. 
Smith, 14 Pick. (Mass.) 297; Keith 
v. Tilford, 11 N.W. 315, 12 Neb. 271; 
Glass v. Dobson, 14 U.C.Q.B. (Ont.) 


419. 


fa] Land about a §church.— 
Shrewsbury First Parish vy. Smith, 14 
Pick. (Mass.) 297. 


{b] Possession after sale to third 
person.—Glass v. Dobson, 14 U.C.Q.B. 


‘(Ont.) 419. 


{c] Government land.—Keith v. 
Tilford, 11 N.W. 3815, 12 Neb. 271 (ti- 
tle revested in United States by ex- 
piration of preémption filing). 


46. Ala.—Engle v. Simmons, 41 
So. 1023, 148 Ala. 92, 121 Am.S.R. 59, 
7 L.R.A.N.S. 96. 


Cal.—Fitzgerald v. Urton, 5 Cal. 
08. 
Ill.—McCarty v. Gray, 95 IJll.App. 
59. 


Iowa.—Watson v. Dilts, 89 NW. 
1068, 116 Iowa 249, 93 Am.S.R. 239, 
57 L.R.A, 559: Bullis v. Chicago, etc., 


R. Co., 39 N.W. 245, 76 Iowa 680; 
Welch v. Jenks, 12 N.W. 727, 58. 
Iowa 694. 


Mass.—Brown v. Benjamin, 8 Allen 
sre 


Minn.—Lesch v. Great Northern R. 
Co., 106 N.W. 955, 97 Minn. 503, 7, 
L.R,A.N.S. 93. i ; 


Mont.—Sell v. 
16 Mont. 342. 


N.H.—Albin v. Lord, 39 N.H. 196. 


N.Y.—Delamater v. Folz, 3 N.Y.S. 
T11,'50 Mun 528. 


Tex.—Collins v. Turner, 1 Tex.App. 
Ciy.Cas: § 517. 


Vt.—Newell v. Whitcher, 
589, 38 Am.R. 703. 


Wis.—Ford v. Schliessman, 83 N. 
W. 761, 107 Wis. 479. 


Eng.—Lewis v. Ponsford, 8 C.&P. 
687, 34 H.C.L. 963, 173 Reprint 674. 


[a] Rule applied: (1) To posses- 
sion after sale by vendee’s permis- 
sion is sufficient to maintain tres- 
pass for cutting grass. Sell v. 
Graves, 40 P. 788, 16 Mont. 342. (2) 
To possession of her bedroom by 
daughter or servant of occupant. 
Lewis v. Ponsford, 8 C.&P. 687, 34 E. 
C.L. 963, 173 Reprint 674. (3) Where 
defendant entered into parlor of his 
house assigned to plaintiff, a guest in 
the house, as bedroom, without justi- 
fiable excuse after she had gone to 
bed. Newell v. Whitcher, 53 Vt. 589, 
388 Am.R. 708. 


[b] Building contractor in posses- 
sion.—Illinois, ete, R., ete, Co. v. 
Caldwell, 17 Ill.App. 409; Delamater 
v. Folz, 3 N.Y.S. 711, 50 Hun 528. 


[c] Husband in possession of 
wife’s land.—McCarty v. Gray, 95 Ill. 
App. 559; Brown v. Benjamin, 8 
Allen (Mass.) 197; Albin v. Lord, 39 
N.H. 196; Collins v. Turner, 1 Tex. 
App.Civ.Cas. § 517, 


{d] Wife in possession of hus- 
band’s land.—Engle vy. Simmons, 41 
So. 1023, 148 Ala. 92, 121 Am.S.R. 
59, 7 L.R.A.N.S. 96, 12 Ann.Cas. 740 
(holding that a wife may recover for 
nervous injury from shock of unlaw- 
ful entry of home occupied by her 
and her husband as husband and 
wife, although title is in him); Wat- 
son v. Dilts, 89 N.W. 1068, 116 Iowa 
249, 938 Am.S.R. 239, 57 L.R.A. 559 
(recovery by wife for illness and 
mental anguish resulting from un- 
lawful entry on her husband’s house, 
occupied by them as husband and 
wife); Lesch v. Great Northern R. 
Co., 106 N.W. 955, 97 Minn. 503, 7 
L.R.A.N.S. 93 (recovery of wife for 
injury from fright caused by entry 
on her husband’s house occupied by 
them as husband and wife); Ford vy. 
Schliessman, 83 N.W. 761, 107 Wis. 
479 (a recovery by a wife for unlaw- 
ful entry on home in husband’s ab- 
sence). 


[e] Government land.—Harper v. 
Charlesworth, 4 B.&C. 574, 10 EB.CL. 


Graves, 40 P. 788, 


53 Vt, 


a8 


sion is wrongful and adverse to the owner.** Such 
possession is sufficient against all the world*® ex- 
cept the rightful owner+? or one who can show a 
better title®® or right to possession.** 


The general 


708, 107 Reprint 1174; Juson v. Reyn- 
olds, 34 U.C.Q.B. (Ont.) 174. See 
Fitzgerald v. Urton, 5 Cal. 308 (entry 
to a mine is not justified by a stat- 
ute allowing such entry where the 
land is held for grazing or agricul- 
tural purposes, where plaintiff holds 
for a hotel and yard). 


47. Ala.—Louisville, ete., R. Co. v. 
Higginbotham, 44 So. 872, 153 Ala. 
334. 


Ill—McLean y. Farden, 61 Ill. 106. 


Iowa.—Beebe v. Stutsman, 5 Iowa 
lee 


Me.—Rollins v. Clay, 33 Me. 132. 
Mass.—Cutts v. Spring, 15 Mass. 


. 


Minn.—Booth v. 
Minn. 426. 


N.Y.—Evertson vy. Sutton, 5 Wend. 
281, 21 Am.D. 217. 


Okl.—Oklahoma City v. Hill, 50 P. 
242, 6 Okl. 114, 


S.C.—Skinner v. 
C.L. 68. 


Tex.—Linard vy. Crossland, 10 Tex. 
462, 60 Am.D. 213. 


Utah.—Kunkel v. Utah Lumber Co., 
81 P. 897, 29 Utah 13. 


Ont.—Baker v. Mills, 11 Ont. 253. 


[a] Tllegal possessor can main- 
tain trespass against all world but 
the true owner, as where he obtained 
possession by a trespass. Hvertson 
yee 5 Wend. 281, 21 Am.D. 


[b] Bule applied: (1) To rever- 
sioner who has wrongfully regained 
possession of leased land. Rollins v. 
Clay, 33 Me. 132. (2) Where the in- 
jury was to a bridge erected on an- 
other’s land without compensation as 
required by law. Beebe v. Stutsman, 
5 Iowa 271. 


[c] Government land.—Cutts v. 
Spring, 15 Mass. 135 (possession tak- 
en under a grant from the common- 
wealth of more land than the grant 
ealls for); Oklahoma City v. Hill, 50 
P. 242, 6 Okl. 114 (possession of pub- 
lic lands acquired in violation of stat- 
ute forbidding entry thereon before 
opened for entry); Skinner v. Mc- 
Dowell, 11 S.C. 68 (illegal posses- 
sion). Contra Bruyea v. Rose, 19 
Ont. 433 (intruder where squatting 
is forbidden). 


48. See cases passim this section. 


[a] One not showing better title. 
—Snow v. McCormick, 43. Ill.App. 
537; Moore v. Moore, 21 Me. 350; 
eee v. Marshall, 21 N.W. 803, 62 

is. 8. : 


[b] One without right of posses- 
sion or authorityefrom true owner. 
Galt v. Chicago, etc., R. Co., 41 N.E. 
643, 157 Ill. 125; Cohoon v. Simmons, 
29 N.C. 189; Gilman v. Brown, 91 
N.W. 227, 115 Wis. 1; Kellington v. 
Herring, 17 U.C.C.P. (Ont.) 639. 


49. Wilson v. Bibb, 1 Dana (Ky.) 
7, 25 Am.D. 118; Courchaine vy. Bui- 
lion Min. Co., 4 Nev. 369. 


50. Catteris v. Cowper, 4 Taunt. 
547, 128 Reprint 444, 


51. Nickerson v. Thacher, 16 N.E. 
581, 146 Mass. 609; Jenkins v. Palm- 
er, 58 A. 42, 72 N.H. 592. 


Sherwood, 12 


McDowell, 11 S. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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rule is sometimes limited to injury to possession, °* 
and mere possession held insufficient where the in- 
jury is to the freehold.** Where plaintiff relies sole- 
ly on possession it must be actual.54 
of occupation are insufficient to maintain trespass 
which are less than possession in the legal sense.55 
Where defendant asserts title or right of immediate 
possession in himself or in one under whom he claims, 
mere possession of plaintiff is not sufficient.°® 
session is prima facie evidence of title and he who 
invades it must establish his title.57 
entry statute does not alter the common law rem- 
edy®® and the rule applies, although defendant ob- 
tained possession by his trespass.®° 


52. Alford v. Stanford, 13 dear 
876; International, etc., R. Co. 

Ragsdale, 2 S.W. 515, 67 “Tex. 24; 
Boyington v. Squires, 387 N.W. 227, 


71 Wis. 276. 


[a] Tenant by curtesy can recov- 
er if the injury merely affects the 
present enjoyment. Clinton v. 
Franklin, 83 S.W. 142, 26 Ky.L. 1053. 


53. Mich.—Anderson v. Thunder 
Bay River Boom Co., 23 N.W. 776, 57 
Mich. 216. 


Mo.—Ridge v. Railroad Transfer 
Co., 56 Mo.App. 133 


N.H.—Albin v. Lord, 39 N.H. 196. 


N.Y.—Miller v, Long Island R. Co., 
71 N.Y. 380 [rev 9 Hun 194]. 


Wis.—Reed v. Chicago, etc., R. Co., 
87 N.W. 225, 71 Wis. 399; Wadleigh 
v. Marathon County Bank, 17 N.W. 
314, 58 Wis. 546; Winchester v. Ste- 
mens Point, 17 N.W. 8, 547, 58 Wis. 
50. 


54. Bernardo v. Hoffman, 145 A. 
884, 109 Conn. 158; Webb v. Sturte- 
vant, 2 Ill. 181;- Miller v. Long Island 
R. Co., V1 N.Y. 380 [rev 9 Hun 194]; 
anes y. Fellers, 136 S.E. 13, 138 S.C. 


55. Ind.—Heffelfinger v. 
56¢ N.E. 688, 25 Ind.App. 33. 

Ky.—Chenault v. Quisenberry, $81 
S.W. 690, 26 Ky.L. 462. 


Mass.—Tappan v. Burnham, 8 Al- 
len 65; Parsons v. Smith, 5 Allen 578. 


Mo.—Davis v. Wood, 7 Mo. 162. 


Pa.—McKeeby v. Webster, 32 A. 
1096, 170 Pa. 624; Greber v. Kleckner, 
2 Pa. 289; Mulberry Vv. Carrier; 18 
Pa.Super. 51. 


ch ane v. Pinchbeck, 41 S.C. 
es 


Ae Worth, etc., R. Co. -v. 
Smith, (Civ. App.) 35 S.W. 1032. 


Eng.—Hunt v. Solson, 3 Moore&S. 
790, 30 E.C.L. 527. 


N.B.—Wilson v. 
343. 


Ont.—Williams v. Herrick, 5 


Fulton, 


Sinclair, 8 N.B. 


U.C. 


Q.B. 613; Monahan v. Foley, 4 U.C. 
GOB. 129; ee ae v. Ferguson, 3 
U.C.Q.B. 484. 

[a] Saeed occupations.— (1) 


To keep trespassers away. Chenault 
We p eeneert yy 81 S.W. 690, 26 Ky.L. 
462. (2) By cropper. McKeeby v. 
Webster, 32 A. 1096, 170 Pa. 624 
(holding that the tenant, not his 
cropper, should bring the action) ; 
Greber v. Kleckner, 2 Pa. 289; Carter 
vy. Pinchbeck, 41 S.C.L. 356. (3) By 
possessor of the key of a house given 
to enable him to take possession of 
personalty therein. Davis v. Wood, 
7 Mo. 162. (4) By schoolmaster of 
schoolhouse. Monaghan v. Ferguson, 
3 U.C.Q.B. (Ont.) 484. (5) By serv- 
ant. Heffelfinger v. Fulton, 56 N.E, 
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And all forms 


Pos- 
The forcible 


Where both 


688, 25 Ind.App. 33; Mulberry v. 
Carrier, 18 Pa.Super. 51; Ft. Worth 

ete; Rh. Co. We Smith; (Tex.Civ.App.) 
25° S.W. 1032; Hunt v. Solson, 3 
Moore&S. 790, 30 E.C.L. 527; Wil- 
liams v. Herrick,’ 5 U.C.Q.B. (Ont.) 
613. (6) Under grant of easement. 
Wilson v. Sinclair, 8 N.B. 343. (7) 
Under right to cut limited number of 
trees only. Monahan vy. Foley, 4 U.C. 
Q.B. (Ont.) 129. (8) Under right to 
gather seaweed on beach. Tappan v. 
Burnham, 8 Allen (Mass.) 65; Par- 
sons v. Smith, 5 Allen (Mass.) 578. 


56. Ala.—Southern Ry. Co. v. 
Hayes, 62 So. 874, 183 Ala. 465. 


Cal.—Lightner Mining Co. v. Lane, 
1203) Pi 11, 161. Cale 689; Ann.Cas. 
1918C 1093. 


Del.—Spicer v. Dashiells, 94 A. 901, 
28 Del. 493. 


ar v. Dodge, 
30 R.I. 


Saat v. Fellers, 136 S.E. 13, 
138 S.C. 31; Beaufort Land & Invest- 
ment Co. v. New River Lumber Co., 68 
ee 637, 86 S.C. 358, 30 L.R.A.N.S. 


57. Kellogg v. Vollentine, 21 How. 
Pr. (N.Y.) 84; Fisher v. Morris, 5 
Whart. (Pa.) 358; Carpenter v. Lo- 
gee, 53 A. 288, 24 R.I. 383; Beaufort 
Land, etc., Co. v. New River Lumber 
Co., 68 S.E. 637, 86 S.C. 358, 30 L.R.A. 
N.S. 248. 


[a] Reason for rule.—If this were 
not so, a holder of land could be put 
to proof of title against the world by 
any one who might choose to _ tres- 
pass or squat upon his lands. Beau- 
fort Land, ete., Co. v. New River 
Lumber Co., 68 S.E. 6387, 86 S.C. 358, 
30 L.R.ANS. 243. 


[b] Must be overcome oy better 
right or title. Carpenter v. Logee, 53 
A. 288, 24 R.I. 383; Beaufort Land, 
ete., Co. v. New River Lumber Co., 
68 S.E. 637, 86 S.C. 358. 


58. Marks v. Sullivan, 
8 Utah 406, 20 L.R.A. 590. 


59. Zundel v. Baldwin, 21 So. 420, 
114 Ala. 328. 


73 A. 376, 


32 P. 668, 


60. Coffin v. Lawson, 32 A. 79, 12 
Del. 327; Kellogg v. Vollentine, 21 
How.Pr. (N.Y.) 226. 

61. Illinois, ete., R. ete, Co. v. 
Cobb, 94 Ill. 55; Illinois R., etc., Co. 
v. Cobb, 82 Ill. 183. 

62. Mott v. Hopper, 40 So. 921, 


116 La. 629; Litchworth v. Bartells, 
4 Mart.N.S. "(La.) 136. 


68. Louisville, ete, R. Co. v. 
Smith, 37 So. 490. 141 Ala. 335; Ehle 
v. Quackenboss, 6 Hill (N.Y.) 537. 


64. Ala.—Blackburn v. Baker, 7 
Port. 284. 


Tll.— Webb v. Sturtevant, 2 Ill. 181. 
Ky.—McClain v. Todd, 5 J.J.Marsh. 
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parties have been in actual possession, the one who 
first had actual and exclusive possession prevails,*° 
but after peaceably regaining possession plaintiff 
may maintain the action for a subsequent, trespass.*? 
Sometimes the rule is qualified by,a requirement 
that the possession be legal and peaceable,®” or right- 
ful.°* Mere actual occupancy without color of title 
is not sufficient to maintain trespass except to land 
in pedis possessio.°* The possession of one without 
title is limited to his enclosures.®® 


[§ 29] 5. Title Supporting Action—a. In General. 
Title in plaintiff is not necessary®* unless the land 
is unoccupied,°7 or neither plaintiff nor any one else 
has actual possession.®& 


Where plaintiff is out of 


335, 22 Am.D. 37. 


ae Beep hoor v. Campbell, 15 N.H. 


N.Y.—Buck v. Aikin,.1 Wend 466, 
19 Am.D. 535. 


Tex.—Beaumont Lumber Co. v. 
Ballard, (Civ.App.) 23 S.W. 920. 


W.Va.—High XG Pancake, 26 S.E. 
536, 42 W.Va. 60 


N.B.—Hovey v. robe 33 N.B. 462; 
Creamer v. Whipple, 8 N.B. 273; 
Gaudin v. M’Killigan, 7 N.B. 392. 
But see Parker and Street, JJ., in 
Gaudin v. McKilligan, 7 N.B. 392. 


N.S.—Falmouth abies Acar cS Vv. 
Vaughan, 11 N.S. 43 


[a] Actual eer of only cne 
end of a lot.—Buck v. Aikin, 1 Wend. 
(N.Y.) 466, 19 Am.D. 535. 


{b] Possession of one tract does 
not give possession of adjoining tract. 
Blackburn v. Baker, 7 Port. 284. - 


[ec] Entry ousts owner only to the 
extent of pedis possessio. Fish v. 
Branamon, 2 B.Mon. (Ky.) 379. 


[d] Where defendant was in pose 
session at the time of plaintiff’s en- 
try, plaintiff’s possession is confined 
to his pedis possessio. Phillips v. 
Beattyville Mineral, etc., Co., 88 S.W. 
1058, 28 Ky.L. 12. 


fe] Possession must be by paper 
title to extend beyond land actually 
occupied. High v. Pancake, 26 S.1. 
536, 42 W.Va. 602. 


{f] Survey and claim will not ex- 
tend the claim beyond actual posses- 
sion. Rannels v. Rannels, 52 Mo. 108. 
See Danihee v. Hyatt, 12 N.Y.S. 465. 


65. Gray v. Grant Timber & Mfg. 
Co., 60 So. 617, 1381 La. 922 [aff 35S. 
Ct, 279, 236 U.S: 133) 59 2d. 6014. 


66. Oglesby v. Stodghill, 23 Ga. 
590; River & Rail Terminals v. Loui- 
siana Ry. & Nav. Co., 130 So. 337, 171 
La. 223; Domhoff v. Stier, 141 N.Y-.S. 
826, 157 App.Div. 207. Contra Brobst 
v. Davis, 12 Pa.Dist.&Co. 195. 


fa] Occupation by railroad.—Rule 
that plaintiff must either have pos- 
session at the time complained of or 
title was held to require title in this 
case. Hanlon v. Union Pac. R. Co., 58 
N.W. 590, 40 Neb. 52. 


: pane without title see supra 
28. 


Shipman y. Baxter, 21 Ala. 
456; Wadleigh v. Marathon County 
Bank, 17 N.W. 314, 58 Wis. 546. 


Moore v. Vickers, 54 S.E. 814; 
126 Ga. 42; Whiddon v. Williams 
Lumber Co., 25 S.E. 770, 98 Ga. 700; 
Gray v. Peay, 82 S.W. 1006, 26 Ky.L. 
989; Drake v. Howell, 45 S:B. 539, 
133 N.C. 162; Killichan v. Robertson, 
6. .U.C.Q.B.0.S. (Ont.). 468.. 
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possession he must establish title or right to pos- 
session®® from which a constructive possession is 
presumed’® unless there is an actual occupancy 
by another.71 A trespasser cannot by his very act 
of trespass gain possession of the land, so as to pre- 
vent the owner from maintaining his action because 
he was not at the time in physical possession."? 
Where plaintiff is not in actual possession, but must 
rely on constructive possession under his record ti- 
tle,73 he must recover on the strength of his own 


69. U.S.—Childs v. Missouri, K. 
el Ry. Co., 221 F.- 219, 186 C.C.A. 


Ga..+-Gaskins v. Gray Lumber Co., 
64 S.E. 714, 6 Ga.App. 167. 


Me.—Smith v. Sawyer, 81, A.. 868, 
108 Me. 485. 


~ Pa._Humes v. Kramer, 133 A. 262, 
286 Pa. 251. 


Wis.—Kneeland - McLurg Lumber 
Co. v. Lillie, 145 N.W. 1093, 156 Wis. 


[a] Record title arising from quit- 
claim deed from one who received a 
warranty deed in 1856 prima facie 
shows ownership of the land, permit- 
ting recovery against a mere trespas- 
ser or-one who cannot show better 
title, though the original grantor had 


no title. Smith v. Sawyer, 81 A. 868, 
“108 Me. 485. 
[b] "Title as heir.—Where the land 


from which the timber was cut for 
which plaintiffs claim damages was 
sold in 1828, to pay the debts of plain- 
tiffs’ ancestor, and was purchased by 
defendant many years before action 
brought, and plaintiffs and those un- 
der whom they claim have not claimed 
or exercised ownership to it since it 
was sold, plaintiffs had no title to 
the land as heirs, so as to authorize 
them to; maintain the action. Be- 
langia .v. Branning Mfg. Co., 67 S.E. 
48, 152 N.C. 3. 


70. See supra § 22 and infra § 30. 


71. Williams v. Lyon, 61 So. 299, 
181 Ala, 531.0 ; 


72. Truitt v. Osler, 90 A. 467, 27 
Del. 555; Wetzel v. Satterwhite, 125 
S.W. 98, 59 Tex.Civ.App. 1 


[a] Burning house.—It does not 
matter as to the liability for entering 
a house without the owner’s consent 
and building a fire in the fireplace, 
thereby burning the house, that the 
owner was ‘not at the time in actual 
possession... Wetzel v.. Satterwhite, 
125 S.W. 93, 59 Tex.Civ.App. 1 


73. -See supra § 22. 


74, Ark.—Glasscock v. National 
Box Co., 148 S.W. '248, 104 Ark. 154. 


Ga.—Gray ,Lumber Co. vy. Harris, 
68 S.E. 749, 8 Ga.App. 70. . 


Ky.—Prewitt v. Wilborn, 212 S.W. 
442,.184 Ky. 638; H. F. Davis & Co. 
vy. Sizemore, 207 S.W. 16,.182 Ky. 680; 
Gilbert v. Parrott, 182 S.W. 859, 168 
Ky., 599; . Ashcraft v. Courtney, 121 
S.W. 625. ° 


Mont.—Coburn Cattle Co. v. Hen- 
sen, 157 P. 177, 52 Mont. 252. 


N.Y.—Judd y. Chilson, 163 N.Y.S. 
695, 177 App.Div. 2h 


N.C.—W. M. Ritter Lumber Co. v. 
A ahs Lumber Co., 85 S.E. 4388, 169 


75. Wallace v. Lackey, 190 S.W. 
709, 173 Ky. 140; Thurman v. Leach, 
(Ky.). 116° ‘S.W. 300; W.-M... Ritter 
Lumber Co.'v. Montvale Lumber Co., 


For later cases, developments and changes in the law see Annotations, same title and section number, 


'mon-law remedy of trespass. 


TRESPASS. 


85. S.B. 438, 169 N.C. 80. 


Md. 5 


[a] In Illinois L. (1907) p 452 § 
36 abolishing the distinction between 
actions of trespass and trespass on 
the case, etc., did not change the com- 
mon-law remedy as to require a plain- 
tiff, when suing in trespass for injury 
to real property, to establish para- 
mount title to thet land as in eject- 


| ment, as such amendment in effect en- 


larges rather than restricts the com- 
White 
v. Main, 149 Ill.App. 345. 


77. U.S.—Conn v. Rice, 204 F. 181, 


1122 €.C.A. 417. 


Ala.—Aiken v. McMillan, 106 So. 
150, 213 Ala. 494; Lee v. Raiford, 54 
So. 548, 171 Ala. 124; Lyons v. Stick- 
ney, 54 So. 496, 170 Ala. 134. 


Ark.—Young v. Vincent, 125 S.W. 
658, 94 Ark. 115 (recognizing rule). 


Fla.—Vincent v. Hines, 84 So. 614, 
79 Bla. 564. 


Ky.—Smith v. 
834, 160 Ky. 400. 


N.C.—Daniels v. Roanoke R. & Lum- 
ber Co., 74 S.E. 381, 158 N.C. 418. 


[a] Suit for rental value.—Plain- 
tiff, suing for rental value of land as 
damages for withholding of posses- 
sion from its predecessor in interest, 
must show title to the land inits pred- 
ecessor during the period for which 
rent is claimed. McFaddin, Wiess & 
Kyle Land Co. v. Texas Rice Land 
Co., (Tex.Civ.App.) 253 S.W. 916 [aff 
Texas Rice Land Co. v. McFaddin, 
Wiess & Kyle Land Co., (Commn. 
App.) 265 S.W. 888]. 


78. Colo.—Colorado Consol. Land, 
etce., Co. v. Morris, 29 P. 302, 1 Colo. 
App. 401. 


Conn.—Foot v. 
Co,, 23 Conn.‘ 214. 


Fla.—Knight v. Empire Land Co., 
45 So. 1025, 55 Fla. 301; Yellow River 
BAR v. Harris, 17 So. 668, 35 Ea. 


Ga.—Alaculsy Lumber Co. v. Gud- 
ger, 68 S.E. 427, 184 Ga. 603; Allen 
v. Macon, etc., R. Co., 33 S.B. 696, 107 
Ga. 838; Burkhalter v. Oliver, 14 S.E. 
704, 88 Ga. 473. 


Ill.—Galt v. Chicago, eter, “ke Go.; 
41 N.B. 648, 157 Ill 1265. 


Woe v. Mitchell, 61 Me. 


Mo.—Missouri Lumber, ete., Co. vy. 
Zeitinger, 45 Mo.App. 114. 


“eee v. Linscott, 56 N.H. 


N.Y.—Kenyon v. New York Cent., 
ae oe Co., 51 N.Y.S. 886, 29 App. 
iv. 80. 


Tex.—May v. Slade, 24. Tex. 205, 


Chapman, 169 S.W. 


New Haven, ete., 


W.Va.—Newlon vy. Reitz, 7 S.E. 411, | 


31 W.Va. 483. 


Ont.—Nicholson vy. Page, 27 U.C.Q. | 


76. aavest v. Pusey, 77 A. 973, 113 


145 Mo.App. 114. (2) 


620, 111 Ky. 715, 23 Ky.L. 998 
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title, and not on the weakness’* or invalidity of that 
of defendant.7® If both parties claim title, plaintiff 
must establish legal title in himself.7° — : 
Transfer of title. If title is relied on by plain- 
tiff it must be title held at the time of the tres- 
pass’? and so in general he ¢annot maintain tres- 
pass for acts committed before he acquired title;** 
but parting with his estate in the land after tres-_ 
pass on it does not take away his right of action for 
such acts?® nor convey it to the grantee of the land.*° 


B. 505; Nicholson v. Page, 27 U.C.Q. 
B. 318. 


[a] Relation back of conveyances. 
—(1) A grant made to correct a 
previous grant which erroneously de- 
scribed the. land does not relate back 
to the date of the prior deed. Mis- 
souri Lumber, etc., Co. v. Zeitinger, 
A tax deed 
made several years after the pur- 
chaser was entitled to it does not re- 
late back. Pierce v. Hall, 41 Barb. 
(N,Y.) 142. (3) A tax deed made a 
year after the sale as the law pro- 
vided does not relate back. Paul v. 
Linscott, 56 N.H. 347. 


[b] UWnexecuted contract of sale. 
—Where a complaint alleged that a 
trespass was committed about De- 
cember 1, and a contract for the sale 
of the land was executed December 
12, and both vendor and vendee were 
plaintiffs, the damage to the lots was 
suffered by the vendor before the con- 
tract of sale was executed, and he 
could have recovered had he alone 
brought the action. Young v. Vin- 
cent, 125 S.W. 658, 94 Ark. 115. 


[c] Subsequent cure of defective 
title.—As a plaintiff in trespass quare 
clausum fregit must recover on proof 
of his title or possession at the time 
of the alleged trespass, his defective 
title at that time will not be aided 
by defendant’s subsequent purchase 
of the land from one who may be es- 
topped from denying plaintiff's title, 
although defendant may have notice 
of facts constituting estoppel at the 
time of his purchase; estoppels in 
pais operating only upon existing 
rights. Alaculsy Lumber Co. v. Gud- 
ger, 68 S.E. 427, 184 Ga. 603. 


[ad] Under special statutory provi- 
sions a patentee is sometimes en- 
titled to action for injury to land 
done before the issue of the patent. 
Brock v. Smith, 14 Ark. 431; Smith 
v. Morgan, 32 N.W. 135, 68 Wis. 358; 


| Conklin v. Hawthorn, 29 Wis. 476. 


79. U.S.—Breidecker, for Use of 
on as General Chemical Co., 47 F. 


Ala.—Louisville, ete., R. Co. v. Hill, 
22 So. 168, 115 Ala. 334. 3 


Iowa.—Clark v. Wabash R. Co., 
N.W. 309, 132 Iowa 11. Pes 


Ky.—Shaw v. Robinson, 64 S.w. 


Me.—Cargill vy. Sewall, 19 Me. 288 
(ceasing to be a minister pending the 
suit does not abate plaintiff’s action 
although he held the land as such). 

Mo.—Dreyer v. Ming; 23 Mo, 434, 

- §.C—McGraw v. Bookman, 
L. 265. a 


Wis.—Carl v. Sheboygan, ete. ; 
Co., 1 N.W. 295. 46 Wis 625) 1? 


Can.—Brookfield v. B : 
S.C. 398. ; rown, 22 Can. 


80. Ill—Faith vy. Yocum, 
App. 620. : 


bd Ts 
Iowa.—Clark Vv. Wabash R€o 109 
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However, the grantee of land can recover for a tres- 
pass continuing after the time of the grant.81 

[§ 30] b. Title to Vacant Land—(1) Full Legal 
In the absence of actual 
possession in any one, complete and unrestricted 


Title—(a) In General. 


TRESPASS 


in common.®* 


title to land gives the owner constructive possession 


N.W. 309, 182 Iowa 11. 


Ky.—Floyd v. Howisytt oy ec, R, | Kan. 35 (under code). 


Co., 80 S.W. 204, 25 Ky.L. 2 


N.Y.—Matter of Buffalo Grade 
Crossing Com’rs, 71 N.Y.S. 674, 64 


App.Div. 78. 
Con he S eS Ges, v. Blades Lumber 
fo) 


56 S.H. 695, 144 N.C. 110 (state 
grantor); Drake v. Howell, 45 S.E. 
539, 133 N.C. 162. 


a Pa.—Schuylkill, ete., Nav. Co. v. 
a Decker, 2 Watts 343. 
‘ Tex.—Galveston, ete, R. Co v. 
Pfeuffer, 56 Tex. 66. 


81. Ala.—Union Springs v. Jones, 
68 Ala. 654. 


Iowa.—Donald v. St. Louis, ete., R. 
Co., 3 N.W. 462, 52 Iowa 411. 


N.Y.—Matter of New York, 85 N.E. 
1064, 193 N.Y. 126; Pappenheim v. 
Metropolitan El. R. Co., 28 N.E. 518, 
128 N.Y. 436, 26 Am.S.R. 486, 13 L.R. 
A. 401, 40 N.Y.St. 445 [aff 13 N.Y-.S. 
pees 36 N.Y.St. 1024, 59 N.Y.Super. 


Tex.—Galveston, 
Pfeuffer, 56 Tex. 66 


N.S.—Corbitt v. Wilson, 24 N.S. 25. 


[a] Rule applied.—Where a tank 
larger than permitted by an easement 
was erected a subsequent grantee of 
the land can recover for its continu- 
ance. Corbitt v. Wilson, a N.S. 25. 


82. U.S.—Johnson v. & N. W. 
Sand, etc., Co., 86 F. 269, 30 C.C.A, 35, 


Ala.—Buford vy. Christian, 42 So. 
997, 149 Ala. 343; Louisville, ete., R. 
Co. v. Hall, 32 So. 603, 1381 Ala. 161; 
Shipman vy. Baxter, 21 Ala. 456; Gil- 
yeete v. Dew, 1 Stew. 229, 18 Am.D, 


ete, R. Co. v. 


Ark.—Newman v. Mountain Park 
Land Co., 107 S.W. 891, 85 Ark. 208, 
122 Am.S.R. 27; Smith v. Yell, 8 Ark. 
470; Wilson v. Bushnell, 1 Ark. 465; 
Ledbetter v. Fitzgerald, 1 Ark. 448. 


Cal.—Halleck v. Mixer, 16 Cal. 574. 


Colo.—McFeters v. eae Be ise 
1076, 15 Colo. 201, 22 Am.S.R. 


Conn.—Merwin v. Morris, 42 a 855, 
71 Conn. 555; Church v. Meeker, 34 
Conn. 421. 


Ga.—Under the code. Burns v. 
Horkan, 54 S.E. 946, 126 Ga. 161; 
Moore v. Vickers, 54 S.E. 814, 126 Ga. 
42; Ault v. Meager, 37 S.E. 185, 112 
Ga. 148; Whiddon v. Williams Lum- 
ber Co., '25 S.E. 770, 98 Ga. 700; Parker 
v. Waycross, etc., “fey Co., 8 S.E. 871, 
81 Ga. 387; Atlantic, ete., RatCon eV. 
Fuller, 48 "Ga. 423; Yahoola River, 
ete., Min. Co. v. Irby, 40 Ga. 479; 
Markham v. Brown, 37 Ga. 277, 92 Am. 
D. 73; Powell v. Harris, 147 S.E. 189, 
39 Ga. App. 295; Gaskins v. Gray Lum- 
ber Co., 64 SEB: 714, 6 Ga.App. 167. 


Tll.—Smith v. Wunderlich, 70 Ill. 
426; Barber v. School Trustees, 51 
Til. 396; American Tel., etc., Co. v. 
Jones, 78 Ill.App. 372. 


Ind.—Broker v. Scobey, 56 Ind. 588; 
- Wood v. Mansell, 8 Blackf. 125; Carter 
v. Augusta Gravel Road Co., Wils. 14. 


Ind.T.—Gulf, etc., R. Co. v. Clark, 
51 S.W. 962, 2 Ind.T.°319. 


Iowa.—Printz v. Cheeney, 11: Iowa 
469; Terpenning v. Gallup, 8 Iowa 74; 
Mason v. Lewis, 1 Greene 494. 


/ 


Kan.—Fitzpatrick vy. Gebhart, 7 


Ky.—Scroggins y. Nave, 119 S.W. 
158, 733 Ky. 793; Bebee v. Hutchison, 
17 'B.Mon. 496 (by statute); Taylor 
v. Burt, etc., Lumber Co., 109 S.W. 
348, 33 Ky.L. "191; Alford v. Stanford, 
13 Ky.L. 876. 


La.—Interstate Trust & Banking 
Co. v. Picard & Geismar, 85 So. 65, 
147 La. 430; Coucy v. Cummings, 12 
La.Ann. 748. 


Me.—Toothaker vy. Pennell, 
488, 106 Me. 188; 
Blanchard, 37 Me. 1 


Md.—Miller v. Miller, 41 Md. 623; 
ps .v. Lynch, 23 Md. 58, 87 Am.D 


Mich.—Safford v. Basto, 4 Mich. 
406. See Tolles v. Duncombe, 34 
Mich, 101 (holding, however, that a 
tax title in third persons is sufficient 
prima facie to defeat plaintiff's title). 


Pe late eatet cha) v. Sherwood, 12 Minn. 


Mo.—Brown v. Hartzell, 87 Mo. 564; 
More v. Perry, 61 Mo. 174; Renshaw 
v. Lloyd, 50 Mo. 368; Dreyer v. Ming, 
23 Mo. 484 (patentee of land); Hurt 


76 A. 
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v. Adams, 86 Mo.App. 738; Bell v. 
Clark, 30 Mo.App. 224. 
eb.—Dold v. Knudsen, 97 N.W. 


N 

482, 70 Neb. 373. 
N.H.—Paul v. Linscott, 56 N.H. 347. 
‘N.J.—U. S. Pipe Line Co. v. Dela- 


ware, etc., R. Co., 41 A. 759, 62 N.J. 
Law 254, 42 L.R.A. 572. 
N.Y.—Randall v. Sanders, 87 N.Y. 


578, 14 N.Y.Wkly.Dig. 51 [aff 23 Hun 
611); Van Renssalaer v. Radcliff, 10 
Wend. 639, 25 Am.D. 582. But see 
Frost v. Duncan, 19 Barb. 560. 


N.C.—McCormick v. Munroe, 46 N. 
C, 138; Smith v. Ingram, 29 Woer 175; 
pon v. Gullidge, 20 N.C. 


D.—Russell v. Meyer, a NW. 
| o6n i N.D. 335, 47 L.R.A. 637. 


Ohio.—Van Buskirk v. Dunlap, 2 


OhioDec. (Reprint) 233, 2 West.L. 
Month. 125. 
Pa.—Irwin v. Patchen, 80 A. 436, 


164 Pa. 51; Huling v. Henderson, 29 
A. 276, 161 ’Pa. 553; Wilkinson v. Con- 
nell, 27 A. 870, 158 Pa. 126; Miller v. 
Zufall, 6 A. 350, 113 Pa. 317; Roe v. 
Wilbur, 57 Pa. 406; Hess v. Sutton, 33 
Pa.Super. 530. 


S.C.—McColman v. Wilkes, 34 S.C. 
L. 465, 51 Am.D. 637; Peareson v. 
Dansby, 20 S.C.L. 466; Thompson v. 
Brannon, 14 S.C.L. 542. 


Tenn.—Bailey v. Massey, 2 Swan 
167; West v. Lanier, 9 Humphr. 762; 
Polk v. Henderson, 9 Yerg. 310; Padg- 
ett v. Baker, 1 Tenn.Ch. 222. 


Tex.—Texas, ete., R. Co. v. Torrey, 
16 S.W. 547, 4 Tex.A.Civ.Cas. § 256, 


Vt.—Capen yv. Sheldon, 61 A. 864, 
718 Vt. 39; Rice v. Chase, 52 A. 967, 74 
Vt. 362; ‘Chesley v. Brockway, 384 Vt 
ale Bakersfield Religious Cong. Soc. 
v. Baker, 15 Vt. 119, 40 Am.D. 668. 


W.Va.—Snider vy. Myers, 3 W.Va. 
195. 


Wis.—Dayton v. Walsh, 2 N.W. 65, 
47 Wis. 118, 32 Am.R. 757; Lyon v. 
Green Bay, etc., R. Co., 42 Wis. 548. 


N.B.—Humphreys v. Helmes, 10 N. 
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sufficient to maintain trespass®? without ever having 
had actual possession,’* and may be title as tenant 
Legal title is sufficient, although the 
equitable title is in a third person.’® 
married woman is sufficient where the land is her 


Title in a 


B. 59; Merithew y. Sisson, 5 N.B. 373. 


Ont.—Gallagher v. Brown, 3 U.C.Q. 
B. 350, 


[a] Rule applied: (1) Grantee in 
fraud of creditor against trespasser 
who attorned to purchaser at judicial 
sale for debt of grantor. aunders v. 
ee; 7 S.H. 590; 101 AN.Cw 85.0 162) sete. 
grantee as trustee for a church. 
Walker v. Fawcett, 29 N.C. 44. (3) 
Where title was based on a grant 
from the state as sovereign proprie- 
tor holding that a tax title in defend- 
ant not purporting to convey locus 
did not affect plaintiff’s right where 
plaintiff had a valid title. Clark v. 
iurasdee, 43 NYS. 115, 12 App.Div. 


{b] Unseated land.—Trexler 
Africa, 33 Pa.Super. 395. 


{c] Wild lands see Meehan v. Ed- 
wards, 18 S.W. 519, 19 S.W. 179, 92 
Ky. 574, 13 Ky.L. 803; Gent v. Lynch, 
23 Md. 58, -87 Am.D. 558: Caldwell v. 
Walters, 22 Pa. 278; Guion v. Ander- 
son, 8 Humphr. (Tenn.) 298. 


[d] Locus within plaintif’s title 
ce ee shown. Merrihew v. Sisson, 


[e] Mere easement not within 
rule.—U,. S. Pipe Line Co. v. Delaware, 
etc., R. Co., 41 A. 759, 62 N.J.Law 254, 
42 L:R.A. 572. 


83. U. S.—Johnson vy. C. & N. Ww. 
Sand, etc., Co., 86 F. 269, 80 C.C.A. 35, 


Ty a Vv. Dew, si Stew. 229, 
18 Am.D 


Ark, aaa Vv, Yell, 8 Ark. 470. 
‘Ind.—Raub v. Heath, 8 Blacké. 5; 


Ky.—MeClain wv. Todd, 5 Ji Tz ge 
335, or) Am.D. 87. 5 


eo .H.—Warren v. Cochran, 80 NH, 


Pa.—Smucker v. Pennsylvania R. 
Co., 6 Pa.Super. 521 [rev on other 
grounds 41 A. 457, 188 Pa. 40]. : 


Pager on ae v. Bookman, 21 s.c. 


Vv. 


gg Vt Hostora v. Whitcomb, 56 Vt. 


Pi Ae v. Knapp, 20 U.C.Q.B. 


[a] Rule applied: (1) In case of 
heir or devisee. Dexter v. Sullivan, 
34 N.H. 478. (2) In case of grantee 
see Proprietors Concord vy. McIntire, 
6 N.H. 527; Gauthier v. Masson, 27 
Can.8.C. 575. (3) To land unfenced 
and never in occupancy of plaintiff 
or his ancestors. Johnson v. C. & N. 
os Sand, ete., Co., 86 F. 269, 30 C.C.A. 


[b] Against mere occupant.—Mc- 
Clain v. Todd, 5 J.J.Marsh. (Ky.) 335, 
22 Am.D. 37. 


4 Jewett v. Whitney, 43 Me. 242; 


are v. Campbell, 23 Que.Super. 

522. i 

ee Alford v. Stanford, 13 Ky.L. 
6. ’ 


[a] School trustees holding legal 
title in their corporate capacity can 
sue in such capacity. Smith v. Wun- 
derlich, 70 Ill. 396. 


[b] Church trustee, sinner not 
appointed as required by statute, may 
maintain action. Walker v. Fawcett, 
29 N.C. 44, 
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separate estate’* or where she may hold property 
in her own right.87 Plaintiff’s deed need not be re- 
corded,®* and that there is a dispute as to boundary 
does not affect his constructive possession,®® but 
where reliance is placed solely upon paper title, the 
land not having been occupied, improved, or inclosed, 
the proof must be of a chain of title from the orig- 
inal patentee or donee.®° 


[§ 31] (b) Exceptions or Reservations in Deeds. 
While a warranty deed containing no exceptions gives 
the grantee title as against a trespasser notwith- 
standing the deed of his grantor excepted the prop- 
erty involved,®! it has been held that, if the land 
trespassed upon is within a senior grant excepting 
certain lands, plaintiff suing the claimant of the 
senior grant must show title and prove that his own 
grant is part of the excepted land.®?. The effect of 
a reservation is immaterial where defendant is a 
stranger thereto.°3 


[§ 32] (c) Tax Title. A tax title is sufficient ;°* 
but if plaintiff relies on a tax deed he must show 
that the tax was legally assessed.®® 


97. 


86. Lyon v. Green Bay, etc., R.-Co., 
5 ber Co., 


42 Wis. 548. 
87. - Dayton v. 
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Walsh, 2 N.W. 65, 


TRESPASS 


Bolin v. Buckhorn Coal & Lum- 
S.W. 154, 211 Ky. 847; 
Jeffries v. Hignite, 266 S.W. 901, 206 


AT Wis. 113, 32 Am.R. 757. Fey sees ye 
98 Amite Gravel & 
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[§ 33] (d) Imperfect Legal Title. Title good as 
against the world need not be established.®* Proof 
of title to the common predecessor is usually suffi- 
cient®? and plaintiff may sue on establishing a prima 
facie title.°® Legal title is sufficient, although re- 
stricted to some extent,®® or déefeasible by third per- 
sons, or subject to certain servitudes in favor of 
third persons,” or although title is defective, if the 
defect is not such as to wholly invalidate the title,* 
or if it is one to which only the grantor may object.* 
That the fee is a determinable one,® or that it is 
subject to a contingent remainder® does not make it 
insufficient; but except under statute, a reversioner 


not in possession cannot maintain trespass.’ Notitle . 


is established to unoccupied land by a deed from a 
person not in possession, or not shown to be the 
owner. 


[§ 34] (2) Rights Less Than Legal Title—(a) In 
General. If the right is one in rem in the land, 
giving right of possession,® it will support tres- 
pass although less than full legal title.1° Plaintiff 


of wife only. Dexter vy. Billings, 1 
A. 180, 110 Pa. 135. 


4 Zumwalt v. Dickey, 28 P. 212, 92 
Cal. 156; Williams v. Sheldon, 19 


Sand Co. v.| Wend. (N.Y.) 654; Sawyer v. New- 


[$§ 30-34 


[a] Statutory provisions.—A mar- 
ried woman is owner of land pur- 
chased by her on credit, although she 
has no separate estate, pays nothing 
down, and her husband manages the 
land for her, she being able by statute 
to hold property in her own right. 
Dayton vy. Walsh, 2 N.W. 65, 47 Wis. 
113, 32 Am.R,. 757. 


88. Coucy v. Cummings, 
Ann. 748. 


89. Capen v. Sheldon, 61 A. 864, 78 
Vt. 39. 


90. Miller v. Long Island R. Co., 
qi N.Y. 380 [rev 9 Hun 194]. See 
Kennedy v. Mineola, etc., Tract. Co., 
78 N.Y.S. 937, 77 App.Div. 492 (title to 
Jand in a highway); Crabbe v. Hardy, 
135 N.Y.S. 121, 77 Misc. 2 (where the 
property consisted of marsh and 
beach land, a presumption of posses- 
sion could not follow from mere rec- 
ord title which did not run back to 
the original grant). But see Van In- 
wegen v. Monticello, etc., R. Co., 53 N. 
Y.S. 1025, 34 App.Div. 96 (holding 
that a paper title, together with evi- 
dence indicating ownership, reaching 
back to about the time the deeds were 
executed and the property was in- 
closed, was sufficient to establish own- 
ership). 


91. Booth Bros. & Hurricane Is- 
land Granite Co. v. Smith, 97 A. 826, 
115 Me. 89 (granite excepted). See 
also supra § 30. 


s@ Cook v. Raleigh Lumber Co., 
82 S.E. 327, 74 W.Va. 503. 


93. Beardslee v. New Berlin Light 
& Power Co., 100 N.E. 434, 207 N.Y. 
34 [rev 125 N.Y.S. 1112, 140 App.Div. 
$42] (right of overflow). 


94 Heck v. Knapp, 20 U.C.Q.B. 
(Ont.) 360. 


95. Paul v. Linscott, 56 N.H. 347. 


96. Missouri Pac. R. Co. v. Hobbs, 
13 S.W.(2d) 610, 178 Ark. 1146; Triche 
v. Brownell-Drews Lumber Co.,. 141 
So. 44, 174 La. 512; Anderton v. Wat- 
kins, 120 A. 175, 122 Me. 346; Duna- 
vant v. Pemiscot Land & Cooperage 
Co., 173 S.W. 747, 188 Mo.App. 83. 


12 La. 


Roseland Gravel Co., 87 So. 718, 148 
La. 704; Gould v. Bebee, 63 So. 848, 
134 La. 123; Wentworth v. Blanchard, 
37 Me. 14; Dolloff v. Hardy, 26 Me. 
545; Lawrence v. Russell, 17 Pick. 
Cees.) 388; Hull v. Campbell, 56 Pa. 


[a] Rule applied to plaintiff hold- 
ing under a partition to a tenant in 
common of land previously assigned 
to another proprietor, or the grantor 
having previously received his full 
share. Lawrence v. Russell, 17 Pick. 
(Mass.) 388. 


99. Pfister v. St. Bernard Cypbress 
Co., 99 So. 454, 155 La. 575; Hancock 
v. McAvoy, 25 A. 48, 151 Pa. 439 (title 
to burial lots “for the uses and pur- 
poses of sepulture only’). 


1. Raub vy. Heath, 8 Blackf. (Ind.) 
575; Williams v. Sheldon, 10 Wend. 
(N.Y.) 654; Balliot v. Bauman, 5 
Watts & S. (Pa.) 150. : 


[a] Rule applied to land redeem- 
able by former owner within one year 
from sheriff's sale. Raub v. Heath, 8 
Blackf. (Ind.) 575. 


[b] Only the state can complain 
of plaintiff's failure to comply with 
the condition of a patent. Williams 
v. Sheldon, 10 Wend. (N.Y.) 654. 


2 Graham v. Houston, 15 N.C. 232; 
State v. Pacific Guano Co., 22 S.C. 50. 


[a] Rule applied to a lease of tur- 
pentine boxes, lessee giving a certain 
part of turpentine for rent. Graham 
v. Houston, 15 N.C. 232. 


[b] Exclusive license to dig guano 
does not prevent the landowner from 
recovering against a third person for 
digging guano. State v. Pacific Guano 
Co., 22 S.C.-50. 


3. Baillio v. Burney, 3 Rob. (La.) 
317; Longfellow v.. Quimby, 29 Me. 
196, 48 Am.D, 525; Cushing v. Long- 
fellow, 26 Me. 306; Dexter v. Billings, 
1 A. 180, 110 Pa. 135;. Wells v. Cum- 
ming, 27 U.C.Q.B. (Ont.) 470; Fields 
Vv. Millér? 2°77 U.GQQiBe (Ont)! 7416) 


fa] Rule applied to a deed of 
partition of wife’s separate land, 
made to husband and wife instead 


land, 9 Vt. 383. 


[a] Failure to seal.—Williams v. 
Sheldon, 10 Wend. (N.Y.) 654. 


[bo] Imperfect division of land 
held in common.—Sawyer v. Newland, 
9 Vt. 383. 


{c] Title under quit rent and rent 
paid.—Arden y. Kermit, Anth. N. P. 
(N.Y.) 112. 


{d] State only can object to a 
technical defect in a patent. Zum- 
walt v. Dickey, 28 P. 212, 92 Cal. 156. 


5. Weiss v. City of Mt. Vernon, 
142 N.Y.S. 250, 157 App.Div. 383 [dism 
of appeal den 103 N.E. 1134, 209 N.Y. 
eer) and aff 109 N.E. 1095, 215 N.Y. 


6 Collins v. Sanitary Dist. of Chi- 
cago, 110 N.E. 318, 270 Ill. 108. 


* 7 Van Deusen v. Young, 29 N.Y. 
9 [rev 29 Barb. 9]. 


8 Price v. Brown, 5 N.E. 434, 101 
N.Y. 669 (title to beach land); Miller 
v. Long Island R. Co., 71 N.Y. 380 
[rev 9 Hun 194]. See Greenleaf v. 
Brooklyn, etc, R. Co., 36 N.E. 393, 
141 N.Y. 398; Aubuchon v. New York, 
etc., R. Co., 122 N.Y.S. 619, 137 App. 
But see New York Cent., 
etc., R. Co. v..Moore, 121 N.Y.S. 884, 
137 App.Div. 466 (holding that a deed 
of water front from one who was in 
actual possession of a portion of the 
original tract including it was suffi- 
cient); Clason v. Baldwin, 13 N.Y.S, 
683, 20 N.Y.Civ.Proc. 293 (where title 
was shown “to have been derived suc- 
cessively from the original owner’’). 


[a] Where a city had obtained ti- 
tle by adverse possession, a subse- 
quent purchaser from persons with- 
out title had no claim. New York v. 
Carleton, 21 N.E. 55, 113 N.Y. 293. 


9% Possession as giving right see 
supra §§ 23-26. 


10. U.S.—Conn v. Rice, 204 F. 181, 
122 C.C.A. 417. 


Conn.—Clark y. Welton, 1 Root 299. 


Ga.—Georgia Railway & Electric 
Co. v. Knight, 50 S.E. 124, 122 Ga. 290. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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' §§ 34-86] TRESPASS 
must have an interest in the property,! giving him 
at least a right of possession.12 If the interest is 
_ exclusive it is sufficient, although temporary.t? A 
_ mere supervisory right,!* or a right to use the land?® 
_ or to take something therefrom,* is insufficient. A 
_ parol sale of an interest in lands invalid by reason 
_ of the statute of frauds, is insufficient,!? although 
im some cases such a grant has been held sufficient.1& 


[§ 35] (b) Interests in Public Lands. A purchas- 
_ er of school lands has a sufficient interest to main- 
_ tain trespass, even before the issuance of the certifi- 
_ e¢ate of sale.t*® A valid homestead entry is suffi- 


in a stream.24 


wee ate v. Newton, 5 Blackf. 


Me.—Cargill v. Sewall, 19 Me. 288. 
Md.—Dorsey v. Eagle, 7 Gill&J. 321. 


Mass.—Richards v. Gauffret, 14 N. 
E. 535, 145 Mass. 486. 


a etter v. Jackson, 56 N.H. 


1 N.Y.—Stevens v. Adams, 1 Thomps. 
&C. 587. 


Pa.—Baker v. King, 18 Pa. 138. 


___Vt.—Capen y. Sheldon, 61 A. 864, 
78 Vt. 39. 


ee outer Atkinson, 35 Wis. 


Eng.—Glenwood Lumber Co. v. 


Phillips, [1904] A.C. 405. 


B.C.—Brown vy. Mother Lode Sheep 
Creek Min. Co., Ltd., 17 B.C. 248. 


pee west v. Mayland, 23 Man. 


fa] Thus, where an owner of real- 
ty sells to another, ‘‘successors and 
assigns,” the timber on the land, in- 
eluding the usual right of ingress 
and egress, with the privilege of es- 
tablishing a sawmill on the premises, 


: one employed by a transferee of the 


purchaser to cut, haul, and saw the 
timber, and who, on entering the 
premises, is forced by the threats 
and violence of the vendor of the tim- 
ber to vacate the premises and cease 
his employment, is entitled to main- 


. tain an action in tort against the ven- 


dor for wrongful interference with 
his right of possession, under the 
statute. Hughes v. Bivins, 121 S.E. 
590, 31 Ga.App. 198. 


[b] Rights held  sufficient.—(1) 
Administrator’s right to possession 
of land. Carter v. Jackson, 56 N.H. 
364. (2) Right of grantee of equity 
of redemption at sheriff’s sale, as the 
mortgagor before entry by mortgagee 
has a right of possession. Fernald v. 
Linscott, 6 Me. 234. (3) Right of 
grantee of a right springing from 
mere possession. Capen v. Sheldon, 
G1 A. 864, 780 Vt. 39.9 -(4) Right, of 
holder of a conveyance and assign- 
ment in fact only security for money 
advanced. Conn v. Rice, 204 F. 181, 
122 C.C.A. 417. (5) Right of holder 
of a warrant for unimproved land. 
Baker v. King, 18 Pa. 138. (6) Right 
of lessee of a pond with exclusive 


right to take ice is a sufficient right 


to sustain action in some form of an 
encroachment. Richards v. Gauffret, 
14 N.E. 535, 145 Mass. 486. (7) Right 
of minister settled for a term for 
years or for life. Cargill v. Sewall, 
19 Me. 288. (8) Right of tenant by 
curtesy. Clark y. Welton, 1 Root 
(Conn.) 299. 


11. Georgia R., etc., Co. v. Knight, 
60 S.E. 124, 122 Ga. 290. 


12. State v. Newton, 5 Blackf. 
(Ind.) 455; Richardson v. Milburn, 
11 Md. 340. 

“13. Dorsey v. Eagle, 7 Gill&J. 
(Md.) 321. 


[63 C. J.—48] 


14. St. Louis, ete., R. Co. v. Sum- 
mit, 3 Ill.App. 155;. Conner v. New 
Albany, 1 Blackf. (Ind.) 88, 12 Am. 
D. 207 (right of trustees of a town 
in streets). 


15. Lomax v. Phillips, 37 So. 777, 
113 La. 850, 68 L.RA.. 661. 


16. Vermilya v. Chicago, ete. R. 
Co., 24 N.W. 234, 66 Iowa 606, 55 Am. 
R. 279; Duffield v. Rosenzweig, 24 A. 
705, 150 Pa. 543 [aff 23 A. 4, 144 Pa. 
520] (oil); Breckenridge v. Woolner, 
8 N.B. 3038 (trees). 


17. Powers v. Clarkson, 17 Kan. 
218 (grass); Deland y. Vanstone, 26 
Mo.App. 297; Drake v. Howell, 45 S. 
E. 539, 183 N.C. 162 (growing trees). 

18. Ganter v. Atkinson, 35 Wis. 
48 (grantee of exclusive right to mine 
ore). See Glenwood Lumber Co. v. 
Phillips, [1904] A.C. 405 (license 
from governor to cut timber, giving 
an exclusive right to occupation). 


19. Livingston v. Thornley, 280 P. 
1042, 74 Utah 516. 


20. Voyles v. Hockett, 211 P. 277, 
122 Wash. 584; Smyth v. Canadian 
Pac. R. Co., 1 Sask.L. 165. 


21. Terry v. Johnson, 27 S.W. 984, 
96 Ky. 95, 16 Ky.L. 307. 


22. Gilbert v. McDonald, 102 N. 
W. 712, 94 Minn. 289, 110 Am.S.R. 368 
(patent issued after trespass but be- 
fore suit). 

§3. Shoenberger v. Baker, 22 Pa. 
398 (pending proceedings as to who 
is entitled to the patent). 


24. Frink v. Hill, StevensN. 
Brunsw.Dig. 744 (no right in soil con- 
veyed). 

25. U.S.—Glen Mortg. Co. v. 
Western Lumber Co., 80 F. 242. 

Ark.—Newman vy. Mountain Park 
Land Co., 107 .S.W. 391, 85 Ark. 208, 
122 Am.S.R. 27. 

Conn.—Halsey v. 
389. 


N.Y.—Decker v. Decker, 17 Hun 13. 


N.C.—Bynum v.’ Carter, 26 N.C. 
310. 

Pa.—Strickland v. Pennsylvania R. 
Co., 26 A. 431, 154 Pa. 348, 21 L.R.A. 
224. 

S.c.—Steen v. Mark, 11 S.E. 93, 32 
S.C. 286. 

Tex.—Sabine, ete, R. Co. v. John- 
son, 65 Tex. 389. 


Vt.—Brainard v. Burton, 5 Vt. 97. 


N.S.—Mooney v. McIntosh, 19 N.S. 
419 [aff 14 Can.S.C. 740, 7 Can.L.T. 
Oece.Notes 390]. 


Ont.—Henderson v. McLean, 8 U.C. 
C.P. 42. 

[a] 1 
is insufficient. 
93, 32 S.C. 286. 


[b] ease of a stall in city mar- 
ket is not sufficient. Strickland v. 
Pennsylvania R. Co., 26 A. 431, 154 
Pa. 348, 21 L.R.A. 224. 


Huse, 46 Conn. 


Equitable right to conveyance 
Steen vy. Mark, 11 S.E. 
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cient,*° and entry, survey, or patent is sufficient un- 
der statutory provisions.?1 
ment of land from one having only a right by ap- 
plication filed in the land office are sufficient,?? 
but a mere right to receive a patent is not,?* nor 
is a crown grant of a privilege of building mills 


Rights under an assign- 


_ [§ 36] (c) In Personam. A mere executory right 
im personam will not sustain an action of trespass 
for injury to the land,?* and so rights under a mere 
license?® or contract,?” or a right of entry,?® have 


_{c] Gien on crops not in use at the 
time of the grant, it being a mere 
executory agreement and not suffi- 
cient. Brainard v. Burton, 5 Vt. 97. 


[d] Purchase of land adversely 
held is insufficient, such purchase not 
conveying any title. Bynum v. Car- 
ter, 26 N.C. 310; Ripley v. Yale, 16 
Vt. 257; Mooney v. McIntosh, 19 N.S. 
419 [aff 14 Can.S.C. 740, 7 Can.L.T. 
Occ.Notes 390]. But see Cook v. Fos- 
ter, 7 Ill. 652; Sanders y. Ditch, 34 
So. 860, 110 La. 884. 


[e] Purchase of and part payment | 
for government land is insufficient. 
Henderson y.—~McLean, 8 U.C.C.P. 
(Ont.) 42. 


[f] Purchase of part of a traci, 
“to be surveyed off” is insufficient. 
Glen Mfg. Co. v. Weston Lumber Co., 
80 F. 242. , : 


{[g] Right to annul a conveyauce 
for fraud is not sufficient. Halsey 
v. Huse, 46 Conn. 389. 


[h] Right to raise a crop on 
shares is not sufficient. Decker v. 
Decker, 17 Hun (N.Y.) 13; Bradish v. 
Schenck, 8 Johns. (N.Y.) 151. 

26. Fla.—Graves v. J. M. Harris 
& Bro., 58 So. 236, 63 Fla. 169. 


Pe Se ee Rabon atl v. Clarkson, 17 Kan. 


Nev.—Anderson y. Berrum, 136 P. 
973, 36 Nev. 463. 


N.H.—Balcom v. McQuesten, 17 A. 
638, 65 N.H. 81. 


Tex.—Sabine, ete., R. Co. v. John- 
son, 65 Tex. 389. 


Vt.—Hull vy. Sanctuary, 33 A. 899, 
68 Vt. 57. 


[a] License to cut ice.—Balcom v. 
McQuesten, 17 A. 638, 65 N.H. 81. 


[b] License to flow of water.— 


en v. Sanctuary, 33 A. 899, 68 Vt. 
[ec] License to graze.—Sabine, 


etc., R. Co. v. Johnson, 65 Tex. 389. 
27. Dean v. Comstock, 32 Ill, 1738. 


[a] Contract for purchase.—(1) 
Newman v. Mountain Park Land Co., 
107 S.W. 391, 85 Ark. 208, 122 Am.S.R. 
27; Greve v. Wood-Harmon Co., 52 
N.E. 1070, 173 Mass. 45; Gates v. 
Comstock, 65 N.W. 544, 107 Mich. 546; 
Des Jardins v. Thunder Bay River 
Boom. Co., 54 N.W. 718, 95 Mich. 140. 
(2) Contract giving no right to pos- 
session before payment. Olson v. 
Minnesota, etc., R. Co., 94 N.W. 871, 
89 Minn. 280; Tabor v. Robinson, 36 
Barb. (N.Y.) 483. (3) Contract giv- 
ing future right to possession. Robb 
v. Mann, 11 Pa. 300, 51 Am.D. 551; 
McNaught v. Swing, 1 Chest.Co. (Pa.) 
467. 


28. Ind.—Carter v. Bronson, 79 
Ind. 14. 
Iowa.—O’Hagan vy. Clinesmith, 24 


Iowa 249. 


Neb.—Ellsworth v. McDowell, 62 N. 
W. 1082, 44 Neb. 707. 
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been held insufficient, although such rights may give 
some form of action for injury to the right.?° 


[§ 37] (8) Color of Title. 


sion cannot be based on mere color of title.*° 
an invalid tax title, or a title lost by tax sale,*? 
or a title invalid by reason of a previous grant,** 
does not give constructive possession. 


An equitable title 
with right of possession has been held sufficient to 


[§ 38] (4) Equitable Title. 


maintain trespass.34 


Constructive posses- 


TRESPASS 


36 
Thus, trespass. 


Mire hse 


tion under Owner.*® Mere occupation by other per- 
sons but under and not adversely to the owner does 
not oust his possession or prevent his maintaining 
Henee, as against third persons, an ac- 
tion by the owner js not prevented because of occu- 
pation by his cestui que trust,” children,?® or rela- 
tives,?® by his employees,*® tenants at will,** or 
persons remaining on sufferance,** by his licensee 
croppers,‘* or by purchasers under contract,*® or 
mortgagors after default*® or even before default 


in jurisdictions where the mortgagee is the legal own- 


[§ 39] ¢. Title to Occupied Land—(1) Occupa- 


N.H.—Jewett v. Berry, 20 N.H. 36. 
Tenn.—Polk v. Henderson, 9 Yerg. 


fae aE Tey, v. Buck, 12 U.C.Q.B. 


[a] Rule applied to: (1) Right 
to enter for breach of condition (Car- 
ter vy. Branson, 79 Ind. 14) (2) or con- 
dition subsequent in a deed (Ells- 
worth v. McDowell, 62 N.W. 1082, 44 
Neb. 707). (8) Right to reénter for 
breach of contract of purchase. 
Jewett v. Berry, 20 N.H. 36 (condi- 
tion subsequent). (4) Right to re- 
gain land from plaintiff's wife grant- 
ed after decree setting aside a deed 
to her. O’Hagan vy. Clinesmith, 24 
Iowa 249. 


29. Gillerson vy. Mansur, 45 Me. 
25; Anderson v. Berrum, 136 P. 973, 
36 Nev. 468; Morgan v. Waters, 106 
N.Y.S. 882, 122 App.Div. 340; Robb 
v. Mann, 11 Pa. 300, 51 Am.D. 551. 
See also Case, Action on § 20. 


fa] Thus (1) a mortgagee can re- 
cover the amount of a deficiency in 
a mortgage caused by injury to the 
land done by one knowing of the 
mortgage. Morgan v. Waters, 106 N. 
Y.S. 882, 122 App.Div. 340. (2) Where 
plaintiff had a license to cut timber 
on another’s land, and to flume it or 
carry it out, he may maintain an ac- 
tion for injuries to the roads and 
the flume. Anderson v. Berrum, 136 
P. 978, 36 Nev. 463. 


[b] ®respass on the case.—(1) 
One having a written permit to cut 
timber can recover in an action on 
the case against a third person who 
cuts the timber. Gillerson v. Mansur, 
45 Me. 25. (2) Purchaser of land 
after part payment can maintain an 
action on the case for removal of a 
stone distillery therefrom. Robb v. 
Mann, 11 Pa. 300, 51 Am.D, 551. 


30. U.S.—Kraus v. Congdon, 161 F. 
18, 88 C.C.A. 182. 


Ark.—Price v. Greer, 88 S.W. 985, 
76 Ark. 426. 


Ky.—Chenault v. Quisenberry, 81 
S.W. 690, 26 Ky.L. 462. 


Me.—Longfellow v. Quimby, 29 Me. 
196, 48 Am.D. 525. 


Mich.—Blake v. Grondin, 104 N.W. 
423, 141 Mich. 104. 


Miss.—B. B. Williams & Co. v. Col- 
lins, 75 So. 689, 114 Miss. 882. 


N.C.—Rowe v. Cape Fear Lumber 
Co., 39. S.E. 748,129, N.C, 97. 


Wis.—Wadleigh v. Marathon Coun- 
ty Bank, 17 N.W. 314, 58 Wis. 546. 


[a] Rule applied in case of a 
grant to plaintiff of land not owned 
by grantor by deed which transferred 
land he did own. Jones v. Patterson, 
66 S.W. 377, 23 Ky.L. 1838. 


31. Kraus v. Congdon, 161’ F. 18, 
88 C.C.A. 182; Longfellow vy. Quimby, 
29 Me. 196, 48 Am.D. 525; Cushing v.. 


Longfellow, 26 Me. 306; Wadleigh v. 
Marathon County Bank, 17 N.W. 314, 
58 Wis. 546. 


Legal tax title see supra § 32. 


32. Blake v. Grondin, 104 N.W. 
423, 141 Mich. 104. \ 

83. Greer v. Bowling, 55 S.W. 1081, 
21 Ky.L. 1648; Racquette Falls Land 
Co. v. Buyce, 89 N.Y.S. 359, 43 Misc. 
402 [rev 95 N.Y.S. 381, 108 App.Div. 
67]; Rowe v. Cape Fear Lumber Co., 
39 S.E. 748, 129 N.C. 97. 


84. Ind.—Sunnyside Coal, etc., Co. 
v. Reitz, 39.N.E. 541, 43 N.H. 46, 14 
Ind.App. 478. 


Ky.—Wallace v. Lackey, 190 S.W. 
709, 173 Ky. 140. 


Md.—West v. Pusey, 77 A. 978, 113 
Md. 569. 


Mo.—Burt v. Warne, 31 Mo. 296. 


N.D.—Russell v.. Meyer, 75 N.W. 
262, 7 N.D. 335, 47 L.R.A. 637. 


Pa.—Arnold v. Pfoutz, 11 A. 871, 
117 Pa. 103; Miller v. Zufall, 6 A. 
350,'113 Pa. 317. 


Va.—Honaker Lumber Co. v. Kiser, 
113 S.E. 718, 134 Va. 50. 


Wyo.—Noble & Carmody v. Hudson, 
122 P. 901, 20 Wyo. 227. 


Newfoundl.—Phillips vy. Glenwood 
Lumber Co., 8 Newfoundl. 390, 454. 


Contra Van Buskirk vy. Dunlap, 2 
OhioDec. (Reprint) 233, 2 West.L. 
Month. 125. 


{a] ease, even before entry, 
gives such an interest in the term 
that the lessee may sue. Burt v. 
Warne, 31 Mo. 296. 


'{b] Purchaser at decretal sale in 
an administrator’s action against 
heirs and creditors took equitable ti- 
tle to land upon confirmation of sale 
and payment of purchase price, a 
deed subsequently executed related 
back to confirmation of sale, giving 
purchasers title to support an action 
for trespass committed before execu- 
tion of deed. Wallace v. Lackey, 190 
S.W. 709, 173 Ky. 140. 


{c] Unrecorded instruments.—(1) 
Under statute providing for the re- 
cording of deeds and mortgages, and 
declaring that no deed or mortgage 
shall pass title unless recorded, an 
unrecorded mortgage and a deed from 
the attorney in the mortgage do not 
convey the legal title, but merely 
transfer an equitable title, so that 
one relying thereunder may not sue 
in trespass quare clausum fregit to 
try title. West v. Pusey, 77 A. 973, 
113 Md. 569. (2) Where plaintiff’s 
vendor, holding an unrecorded deed, 
surrendered the deed to his grantor, 
and had the grantor make a deed di- 
rect to plaintiff, plaintiff was the 


j owner of the equitable title, and 


could sue for trespass. Honaker 
cae ae Co. v. Kiser, 113 S.E. 718, 134 
a. : 


35. Occupation of lessee see infra 
§§ 40-42. 


36. Ala.—Garrett v. Sewell, 18 So. 
737, 108 Ala.-521. 


Conn.—Curtiss v. Hoyt, 19 Conn. 
154, 48 Am.D. 149. 


Ga.—Southern R. Co. v. Ethridge, 
33 S.E. 850, 108 Ga. 121. 


Ky.—McClain v. Todd, 5 J.J.Marsh. 
335, 22 Am.D. 37. 


Me.—Smith v. Goodwin, 2 Me. 173. 
Rasta ap reg ae v. Cummiskey, 7 Pick. 


N.Y.—Russell v. Scott, 9 Cow. 279. 
N.C.—Jones v. Taylor, 12 N.C. 434. 
eee eee v. Crosby, Wright 


$.C.—McColman v. Wilkes, 34 S.C. 
L. 465, 51 Am.D. 637. 


Pea eT redo ps v. White, 1 Sneed 


buy tr Gmestay v. Brockway, 34 Vt. 


N.S.—Conway v. Brookman, 35 Can, 
S.C. 185 [dism appeal 35 N.S. 462]. 
ae v. English, 38 U.C.Q.B. 


Newfoundl.—Webbee v. 
5 Newfoundl. 513. 


37. Rogers v. 
(Tenn.) 68. 


38. Russell v. Scott, 9 Cow. (N-Y.) 
279 (working farm). 


39. Kelly v. Davidson, 7 N.Y.St. 
481 poceume ton of store without 


Mansfield, 


White, 1 Sneed 


40. McColman vy. Wilkes, 34 S.C.L. 
465, 51 Am.D. 687. 


41. Curtiss v. Hoyt, 19 Conn. 154, 
48 Am.D. 149 (occupation of individ- 
ual rooms). 


42. Garrett v. Sewell, 18 So. 737, 
108 Ala. 521 (temporary residence by 
former tenant); Chesley v. Brock- 
way, 34 Vt. 550 (grantor remaining 
on land). 


43. Percival v. Chase, 65 N.E. 800, 
182 Mass. 371; Shaw v. Cummiskey, 
7 Pick. (Mass.) 76 (making of 
bricks). 


44, Warner v. Hoisington, 42 Vt. 
94; Cutting v. Cox, 19 Vt. 517. 


45. Southern R. Co. v. Ethridge, 
33 S.E. 850, 108 Ga. 121; Adams v. 
Farr, 2 Hun (N.Y.) 473, 5 Thomps.& 
Cc. 59; Jones. v. Taylor, 12 N.c. 434, 


[a] Under bond for title.—South- 
ern R. Co. v. Ethridge, 33 S.E. 850, 
108 Ga. 121. 


[b] Notwithstanding purchase 
price fully paid.—Jones v. Taylor, 
12 N.C. 434, 


46. Mann y. English, 38 U.C.Q.B. 
(Ont.) 240. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 39-41], 


er with immediate right of possession.47 
_ also applies in actions against the oceupant.‘§ 


_ __[§ 40] (2) Occupation of Lessee—(a) Before Re- 
_ entry by Owner—aa,. In General. The rule is well 
settled that the lessor has no such possession of the 
demanded premises before reéntry thereon as will 
entitle him to maintain an “action of trespass,*? 
whether against the tenant®® or third persons,°? at 
least where the injury is to possession only, not to 
the freehold,®? except when authorized by statute.5% 
The rule is not changed by statutory abolition of 
forms of action,®* and applies in case of tenancy for 
years,°® although the fact that the lease is for 
an indefinite term will not alter the case®® nor the 


47. Smith v. Goodwin, 2 Me. 173. 
See Mortgages § 1. 


48. Hicks v. Swift Creek Mill Co., 
31 So. 947, 188 Ala. 411, 91 Am.S.R. 
38, 57 L.R.A. 720; Looram v. Burl- 
_ ingame, 16 La.Ann. 199; Spencer v. 

Weatherly, 46 N.C. 327. 


[a] As for examples: (1) Where 


-. an employee resisted the owner’s en- 


Looram vy. Burlingame, 16 La. 
Ann. 199. (2) Where a grantor re- 
mained in possession. Spencer v. 
m Weatherly, 46 N.C. 327. (3) Where 
a licensee remained in possession 
after revocation of his_ licenses. 
Hicks v. Swift Creek Mill Co., 31 So. 
947, 183 Ala. 411, 91 Am.S.R. 38, 57 
TnR: A. 720; 


49. Ala.—Garrett v. Sewell, 18 So. 
737, 108 Ala. 521. 
: Ark.—Gibbons v. Dillingham, 

Ark. 9, 50 Am.R. 233. 

Cal.—Uttendorffer |v. 

Cal. 496. 

Del.—Tilghman vy. Cruson, 4 Del. 
341. 

Ill. Halligan v. Chicago, etc., R. 
Co., 15 Ill. 558; Gould v. Sternberg, 
4 Tll.App. 439. 


Iowa.—Drake v. Chicago, ete., 
Co., 29 N.W. 804, 70 Iowa 59 


Ky.—Walden v. Conn, 1 S.W. 5387, 
84 Ky. 312, 8 Ky.L. 281, 4 Am.S.R. 204; 
Britton v. Moody, 5 J.J.Marsh. 399. 


Me.—Lyford v. Toothaker, 39 Me. 
8. 


try. 


10 


Saegers, 50 


R. 


> Mass.—Bascom v. Dempsey, 9 N.E. 

744, 148 Mass. 409; French v. Fuller, 
23 Pick. 104; Rising v. Stannard, 17 
Mass. 282. 


Mich.—Bigelow v. Reynolds, 36 N. 
W. 95, 68 Mich. 344, 


Mo.—Lindenbower v. Bentley, 86 
Mo. 515; Roussin v. Benton, 6 Mo. 
592: Thurmond v. Ash Grove White 
Lime Assoc., 102 S.W. 617, 125 Mo. 
App. 73. 


.N.H.—Wentworth v. Portsmouth, 
etc., R. Co., 55 N.H. 540; Jewett v. 
' Berry, 20 N.H.-. 36; Robertson v. 
George, 7 N.H. 306; Anderson vy. Ne- 
Smith, 7 N.H. 167. 


- NJ.—New Jersey Midland R. Co. 
vy. Van Syckle, 37 N.J.Law 496. 


N.Y.—Rowland v. Fuller, How. A. 
Cas. 629; Miller v. Decker, 40 Barb. 
228; Holmes v. Seely, 19 Wend. 507; 
Tobey v. Webster, 3 Johns. 468; 
Campbell v. Arnold, 1 Johns. 511. 


-Ohio.—Miller v. Fulton, 4 Ohio 433. 


Pa.—Clark v. Smith,, 25 Pa. 137;: 


Greber v. Kleckner, 2 Pa. 289; Tor- 
rence v. Irwin, 2 Yeates 210, 1 Am.D. 
340; Stoner v. Hunsecker, 4 Lanc.Bar, 
Dec. 14, 1872; Williams v. Dougherty, 
6 Phila. 156. 


S8.C.—Davis v. Clancy, 


14. 8.C.L. 


TRESPASS 
The rule 


session.®1 


422. 


Sas het esha a v. Williams, 1 Tex. 


Vt.—Hurd v. Darling, 16 Vt. 377. 


Va.—Kreizer v. Wysong, 5 Gratt. 
(50 Va.) 9. 


re MU eet onl v. Kretschmar, 24 Wis. 


eaeer copes v. Crabtree, 20 Ch.D. 


“A Gaaine ketiaaaae v. Clowes, 43 N.B. 


foe Russ v. Cramer, 12 U.C.Q.B. 


N.W.Terr.—Leadley v. Cruickshank, 
7 Terr.L. 170. 


[a] Bemoval of fixtures.—Lessor 
not in possession cannot sue in tres- 
pass for the wrongful removal of 
fixtures placed on the premises by 
lessee. Middleton v. Alabama Power 
Co., 71 So. 461, 196 Ala. 1. 


50. Rogers v. Brooks, 11 So. 758, 
99 Ala. 31; Britton v. Moody, 5 J.J. 
Marsh. (Ky.) 399; Tobey v. Webster, 
3 Johns. (N.Y.) 468; Greber y. Kleck- 
ner, 2 Pa. 289, - 


51. Ark.—Gibbons v. Dillingham, 
10 Ark. 9, 50 Am.D. 233. 


Cal.—Uttendorffer y. Saegers, 50 
Cal. 496. 

Iowa.—Drake v. Chicago, ete, R. 
Co., 29 N.W. 804, 70 Iowa 59. 

Mo.—Lindenbower v. Bentley, 86 


Mo, 515; Fitch v. Gosser, 54 Mo. 267. 


N.Y.—Miller v. Decker, 40 Barb. 
228; Holmes v. Seely, 19 Wend. 507. 
See Van Siclen v. New York, 72 N.Y. 
S. 209, 64 App.Div. 439. 


Eng.—Cooper v. Crabtree, 20 Ch.D. 
89. 


N.B.—Crawford v. Clowes, 43 N.B. 
199. 


N.W.Terr.—Leadley v. Cruickshank, 
Peberr aod Os 


52. Ill.—Gould v. Sternburg, 4 Ill. 
App. 439. 


Ky.—Walden v. Conn, 1 S.W. 537, 
84 Ky. 312, 8 Ky.L. 281, 4 Am.S.R. 
204. 


Me.—Perry v. Bailey, 46 A. 789, 94 
Me. 50; Bartlett v. Perkins, 13 Me. 
87. 
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Mass.—Dearborn vy. Wellman, 


Mass. 238. 

N.Y.—Tobias v. Cohn, 36 N.Y. 363, 
1 Transcr.A. 346; Wood v. Williams- 
burgh, 46 Barb. 601. 


Wis.—Lyon v. Green Bay, etc. R. 
Co., 42 Wis. 548. 


_[a] Injury in fact to possession 
only by third person see Lyford’ v. 
Toothaker, 39 Me. 28; Little v. Palis- 
ter, 3 Me. 6; Smith y.:.Slocomb, 11 


[§ 41] bb. Injury to Reversion. 
jury to the reversion, the prevailing doctrine is that 
the lessor cannot maintain an action of trespass®? 
except in cases where the tenancy is merely one at 
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fact that the lessor lives on the land with the ten- 
ant,°’ and even though since the trespass the les- 
sor has obtained possession.®® 
if the lessor was personally present at the act and 
it does not appear that the lease by its terms ex- 
cluded him from possession.5® 
by the terms of the lease to remain his property, the 
lessor may maintain trespass for them.°° 
also applies to tenant where a sublessee is in pos- 


Otherwise, however, 


Where crops were 


The rule 


Even for an in-| 


Gray (Mass.) 280; French v. Fuller, 
23 Pick. (Mass.) 104; Shenk v. Mun- 
dorf, 2 Browne (Pa.) 106; Nafe v. 
eons 47 S.W. 675, 19 Tex.Civ.Anpp. 


53. Allen v. Potter, 111 S.E. 549, 
153 Ga. 24; McCloskey v. Doherty, 
30 S.W. 649, 97 Ky. 300, 17 Ky.L. 178; 
Holderman v. Middleton, 6 Bush 
(Ky.) 44. 


54. Lawry v. Lawry, 34 A. 273, 88 
Me. 482. 7 


55. Halligan v. Chicago, ete., R. 
Co., 15 Ill. 558; Hingham v. Sprague, 
15 Pick. (Mass.) 102; Hayward v. 
Hope Tp. School Dist. No. 9, 102 N. 
W. 999, 189 Mich. 539; Bigelow v. 
Reynolds, 36 N.W. 95, 68 Mich. 344; 
Cramer v. Groseclose, 53 Mo.App. 648; 
Wickham v. Freeman, 12 Johns. (N. 
Y.) 183; Catlin vy. Hayden, 1 Vt. 375. 


56. Me.—Perry v. Bailey, 46 <A. 
789, 94 Me. 50. 


Mass.—Hersey v. Chapin, 88 N.E. 
442, 162 Mass. 176; Woodman v. 
Francis, 14 Allen 198; French v. 
Fuller, 23 Pick. 104; Rising v. Stan- 
nard, 17 Mass. 282; Taylor v. Town- 
send, 8 Mass. 411, 5 Am.D. 107. But 
see Kellenberger v. Sturtevant,. 7 
Cush. 465; Hingham v. Sprague, 15 
Pick. 102. 
eas eee v. George, 7 N.H. 


2 
o 


Ohio.—Miller v. Fulton, 4 Ohio 433. 
Pa.—Clark v. Smith, 25 Pa. 137. 


Wis.—Gunsolus v. Lormer, 12 N.W. 
62, 54 Wis. 630. 


[a] Rule applied where the tenan- 
cy was merely at will, and the ten- 
ancy did in fact exist at the time of 
the act. Perry v. Bailey, 46 A. 789, 
94 Me. 50. 


[b] Action against third person.— 
Miller v. Fulton, 4 Ohio 433. 


yet Kimball v..McIntosh, 134 Mass. 


58. Pilgrim v. Southampton, ete., 
R. Co., 8.C.B.: 25, 65 E.C.L. 25, 137 Re- 
print 417: Boulton v. Jarvis, (Hil. T. 
6 Vict.) 3 Ont.CaseLawDig. 6932). 


59. O’Brien v. Cavanaugh, 28 N.W. 
127, 61 Mich. 368. ; 


60. Gray v. Stevens, 28 Vt. 1, 
Am.D. 216. 


61. Linn Woolen Co. v. Brown, 
A. 404, 110 Me. 88. 


62. Mass.—Lienow vy. Ritchie, 8 
Pick. 235; Taylor v. Townsend, 8 
Mass. 411, 5 Am.D. 107. 


N.H.—Wentworth v. Portsmouth. 
etce., R. Co.,'55 N.H. 540; Lane v. 
Thompson, 43 N.H. 320; Anderson v. 
Nesmith, 7 N.H. 167. 


N.Y.—Campbell v. Arnold, 1 Johns. 
Bit. 


Pa.—Greber v. Kleckner, 2 Pa. 289; 
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will. When this is so the prevailing doctrine is that 
trespass will lie.¢? Where, however, the injury is to 
the reversion, an action in some form lies,°* usually 
an action on the ease,*® and mere possession by his 
tenant is sufficient for a lessor to maintain an ac- 
tion for injury to the reversion without establishing 
A lessee and a reversioner may 
each have an action for injuries resulting from a 
single act, each with respect to his particular estate.°” 


[§ 42] (b) After Reentry by Owner. 
entry and taking possession on termination of the 
lease, the lessor can maintain trespass for acts sub- 
Mere notice to a tenant 
to quit does not of itself change possession, since 


any other right.°® 


sequent to the reéntry.®® 


TRESPASS 


After re- 


the tenant’s right of possession must be actually dis- 


Shenk v. Mundorf, 2 Browne 106. 


S.C.—Cannon v. Hatcher, 19 S.C.L. 
260, 26 Am.D. 177. 


Vt.—Catlin v. Hayden, 1 Vt. 375. 


eo ye v. Cramer, 12 U.C.Q.B. 


See also Case, action on § 21. 


[a] Thus it seems that a rever- 
sioner who by his lease has vested 
the immediate right of possession of 
the property in the lessee sustains 
no legal injury from mere temporary 
or casual trespasses on the _ land. 
Kernochan v. New York El. R. Co., 
29 N.E. 65, 128 N.Y. 559. 


{b] In Missouri (1) the weight of 
authority is against the rule stated 
in the text (Parker v. Shackelford, 
61 Mo. 68; Thurmond v. Ash Grove 
White Lime Assoc., 102 S.W. 617, 125 
Mo.App. 73; Ridge v. Railroad Trans- 
fer Co., 56 Mo.App. 133; Bailey v. A. 
Siegel Gas Fixture Co., 54 Mo.App. 
50; Cramer v. Groseclose, 53 Mo.App. 
648), (2) although an earlier decision 
oN it (Roussin v. Benton, 6 Mo. 
5 A 


63. Davis v. Nash, 32 Me. 411; 
Hingham v. Sprague, 15 Pick..(Mass.) 
102; Starr v. Jackson, 11 Mass. 519; 
Comyns Dig. “‘Trespass” note 2; Rolle 
Abr. “Trespass” notes 3, 4; 1 Saunders 
322, a, note 5; Vin. Abr. “Trespass” 
note 3. See dicta in Jewett v. Whit- 
ney, 43 Me. 242; Greber v. Kleckner, 
2 Pa. 289; Cannon v, Hatcher, 19 S. 
C. 260, 26 Am.D. 177. Contra Camp- 
bell v. Arnold, 1 Johns. (N.Y.) 511. 


64. lIowa.—Brown v. Bridges, 31 
Iowa 138. 


Ky.—Walden v. Conn, 1 S.W. 537, 
teed 312, 8 Ky.L. 281, 4 Am.S.R. 


La.—Bright v. Bell, 37 So. 976, 113 
La. 1078. 


Mass.—Hersey v. 
442, 162 Mass. 176; Anthony v. New 
Work, -etéy, JR.) Co., (37) NEY C80; (162 
eee: 60; Putney v, Lapham, 10 Cush. 

Mo.—Fitch v. Gosser, 54 Mo. 267. 


N.Y.—Smith v. Felt, 50 Barb. 612 
{aff 51 N.Y. 642]; Wood v. Williams- 
burgh, 46 Barb. 601. 


N.C.—Cherry v. Lake Drummond 
Canal, etc., Co., 58 S.H. 138, 140 N.C. 
422, 111 Am.S.R. 850; Aycock v. Ra- 
eset etc., Air Line R. Co., 89 N.C. 


N.D.—Russell v. Meyer, 75 N.W. 
262, 7 N.D. 335, 47 L.R.A. 637. 


Pa.—Bailey v. Mill Creek Coal Co., 
20 Pa.Super. 186. 


Tex.—Gulf, etc., R. Co. v. Harmon- 


Chapin, 38 N.E. 


son, (Civ.App.) 22 S.W. 764. 
N.S.—Creamer vy. Hogan, 3 N.S. 237. 


[a] As against the tenant see Rus- 
sell v. Fabyan, 34 N.H. 218. 


[b] Specific agreement.—A land- 
lord may recover in an action on the 
case for a mere temporary injury, 
where it was agreed in the lease that 
he should have the right to recover. 
Gulf, ete., R. Co. v. Cusenberry, 26 
S.W. 48, 86 Tex. 625. 


65. See Case, Action on § 21. 


66. Wilson v. Hinsley, 13 Md. 64; 
Thoreau v. Pallies, 1 Allen (Mass.) 
425; Fitch v. Gosser, 54 Mo. 267. 


[a] Possession for eleven years 
by means of tenant for eleven years 
will support action for injury to re- 
versionary interest. Thoreau v. Pal- 
lies, 1 Allen (Mass.) 425. 


67. Storms v. Manhattan R. Co., 
TINE 3ye 208 “Ney. 502; 166) TaaRUAS 
628. See Miller v. Edison Electric 
Illuminating Co., 76 N.E. 734, 184 N. 
Y. 24, 26, 3 L.R.A.N.S. 1066, 6 Ann.Cas. 
146, 35 N.Y.Civ.Proc. 253 (dis op). 


[a] Construction of elevated rail- 
road.—(1) The owners of a building 
erected upon leased premises, before 
the construction of an elevated rail- 
road, of which the title had been ac- 
quired by mesne conveyance from the 
original lessee were entitled to recov- 
er for damages sustained by reason 
of their loss of the easements of 
light, air, and access, without regard 
to any right which a city as owner 
of the fee might possess to compen- 
sation for any injury to its reversion 
in the land. Storms v. Manhattan R. 
Co. 7L-N.E. 3, 178 N-Y.-502,,66 L.R.AL 
628. (2) Lessor in a lease of abut- 
ting premises, executed before the 
construction of an elevated railroad, 
was entitled to damages to rental] val- 
ue occasioned thereby during a cer- 
tain period, where the rental for the 
whole term was not fixed by the lease 
but was made to depend, for certain 
future periods, on the agreement of 
the parties, or on a decision by arbi- 
trators. Kernochan y. Manhattan R. 
Co., 55 N.E. 906, 161 N.Y. 845; Berg- 
men v. Manhattan R. Co., 29 N.E. 
1031, 129 N.Y. 687; Lippe v. Metropol- 
itan El. R. Co., 29 N.E. 1030, 129 N.Y. 
630; Hine v. New York El. R. Co., 
29 N.E. 69, 128 N.Y. 571, 41 N.Y.St. 
117 [aff 13 N.Y.S. 510, 59 Hun 625, 37 
N.Y.St. 606, and rev 30 N.E. 985, 132 
N.Y. 477, 15 L.R.A, 591, 44 N.Y.St. 633, 
28 Abb.N.Cas, 251]; Kernochan v. 
New York El. R. Co., 29 N.E. 65, 128 
N.Y. 559 [aff 18 N.Y.S. 624, 59 N.Y. 
Super. 561]; Van Siclen v. New York, 
72 N.Y.S. 209, 64 App.Div. 439. But 
see Bly v. Edison Hlectric Illuminat- 
ing Co., 64 N.E. 745, 172 N.Y. 12, 58 
L.R.A. 500. 


i 


[§§ 41-43 © 


turbed,*® but a mere formal entry is enough,*® and 
gives sufficient possession to support an action against 
the tenant himself.7? 
session is taken is not necessary where the acts show 
intent to take possession.?? 
session by the tenant is also sufficient,7* and where 
the tenancy is at will or on sufferance it is commonly 
held that an act of waste by the tenant terminates 
the tenancy so that trespass will lie against him 
by the owner without entry.** 


[§ 43] (8) Adverse Possession—(a) In General. 
Where another is in possession holding adverse- 
ly, the owner cannot maintain trespass,’® either 
against the, person in possession’® or against third 


A formal declaration that pos- 


Abandonment of pos- 


Dorrell v. Johnson, 17 Pick. 
Todd v. Jackson, 26 N. 
J.Law 525; Wood v. Hyatt, 4 Johns. 
(N.Y.) 318; Hey v. Moorhouse, 6 
Bing.N.Cas. 52, 37 E.C.L. 503, 133 Re- 
print 20. 


[a] Against tenant at sufferance. 
orrell v. Johnson, 17 Pick. (Mass.) 


68. 
(Mass.) 263; 


263 


69. Linn Woolen Co. v. Brown, 85 
A. 404, 110 Me. 88. 


70. Hey v. Moorhouse, 6 Bing.N. 
Cas. 52, 8 Scott 156, 37 E.C.L. 503, 
133 Reprint 20 (against third persons 
for acts thereafter). s 


71. Dorrell v. Johnson, 17 Pick. 
(Mass.) 268; Hey v. Moorhouse, 6 
Bing.N.Cas. 52, 8 Scott 156, 37 B.C.L. 
503, 133 Reprint 20. 


72. Dorrell v. Johnson, 17 Pick. 
(Mass.) 263; Butcher v. Butcher, 7 
B. & C. 399, 14 E-C.L. 182, 108 Re- 
print 772. 


73. Hatch v. Hart, 40 N.H. 93. 


74 Treat v. Peck, 5 Conn. 280; 
Daniels v. Pond, 21 Pick. (Mass.) 367, 
32 Am.D. 269; Shenk v. Mundorf, 2 
Browne, (Pa.) 106; Catlin v. Hayden, 
1 Vt. 375. Butsee Russell v. Fabyan, 
34 N.H. 218. 


[a] Authorizing use of house as 
smallpox hospital.—Hersey v. Chap- 
in, 38 N.E. 442, 162 Mass. 176. 


[b] Cutting trees.—Treat v. Peck, 
5 Conn. 280; Phillips v. Covert, 7 
Johns. (N.Y.) 1; Shenk v. Mundorf, 
2 Browne (Pa.) 106. 


[ce] Injury to freehold.—Ripley v. 
Yale, 16 Vt. 257. 


75. Carter v. Pitcher, $4 N.Y.S. 549, 
87 Hun 580. 


76. U.S.—Johnson vy. C. & N. W. 
Sand, etc., Co., 86 F. 269, 30 C.C.A. 85; 
Tayloe v. Varden, 23 F.Cas.No. 13,771, 
2-GCranchC:G 3% 


Ala.—Powers v. Hatter, 44 So. 859, 
152-Alam63s6. 


Conn.—Payne v. Clark, 20 Conn. 
oe Wheeler v. Hotchkiss, 10 Conn. 
Del.— Clark v. Hill, 1 Del. 335. 

Ill.—Cook v. Foster, 7 Ill. 652. 


Ky.—wWilson v. Bibb, 1 Dana 7, 25 
Am.D. 118; Norton v. Norton, 25 S.W. 
750, 27 S.W. 85, 15 Ky.L. 872. 


La.—South Louisiana Land Co. v. 
Norgress, 45 So. 49, 120 La. 168; 
Walker v. Baer Thayer Hardwood Co., 
129 So. 218, 14 La.App. 381 [mod 126 
So. 541, 14 La.App. 381]. 


Me.—Butler v. Taylor, 29 A. 928, 
86 Me. 17. 


Md.—Parker v. Wallis, 60 Md. 15, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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- persons.’ The statutes abolishing forms of actions 
do not change the rule.78 
_ remedy in such cases;7® as to maintain trespass the 
owner must first regain possession.®° 


_ [§ 44] (b) Disseizin. Where defendant enters on 


45 Am.R. 703. 


_€obb v. Griffith, ete, Sand, etc, C 


' 534, 103 Mich. 878, 
_ Kinney v. Ferguson, 59 N.W. 401, 101 


Mass.—Taylor v. Townsend, 8 
Mass. 411, 5 Am.D. 107. 


Mich.—Vetterly v. McNeal, 89 N.W. 


441, 129 Mich. 507; Newcomb v. Love, 


70 N.W. 448, 112 Mich. 115; Scarvell 
v. Grand Rapids, etc., R. Co., 61 N.W. 
28), PARA. 2 5108 


Mich. 178; Carpenter v. Smith, 40 
eo 639; Rugeles v. Sands, 40 Mich. 


Minn.—Moon v. Avery, 44 N.W. 257, 
42 Minn. 405. 


Mo.—Brown v. Hartzell, 87 Mo. 564; 
0., 
87 Mo. 90; More v. Perry, 61 Mo. 
174; Brown v. Carter, 52 Mo. 46; 
Cochran v. Whitesides, 34 Mo. 417: 
Harris v. Sconce, 66 Mo.App. 345; 
Hampton v. Massey, 538 Mo.App. 501; 
McMenamy v. Cohick, 1 Mo.App. 529. 


Neb.—Yorgenson v. Yorgenson, 6 
Neb. 388. 


N.H.—Drown v. Foss, 39 N.H. 525; 


Jewett v. Berry, 20 N.H. 36. 


= burn, 


N.J.—Beattie v. Connolly, 39 N.J. 


Law 159; Todd v. Jackson, 26 N.J.Law 


525. ~ 


N.Y.—Woo0d v. Lafayette, 48 N.Y. 
181; DeGrauw _v. Warner, 35 N.Y.S. 
59, 89 Hun 9; Zorn v. Haake, 27 N.Y. 
S. 38, 75 Hun 235; Welch v. Winter- 
25 Hun 4387; Cowenhoven v. 
Brooklyn, 38 Barb. 9; Frost v. Dun- 
ean, 19 Barb. 560; Orser v. Storms, 9 
Cow. 687, 18 Am.D. 543; Stuyvesant 
v. Tompkins, 9 Johns. 61 [aff 11 
Johns. 569]. Contra Adams v. Farr, 
2 Hun 473, 5 Thomps.&C. 59 (occupa- 
tion by defendant as vendee under 
contract for purchase, but title not to 
pass till price paid). 

N.C.—State v. Reynolds, 95 N.C. 
616; Brooks v. Stinson, 44 N.C. 72; 
Smith v. Ingram, 29 N.C. 175; Tred- 
well v. Reddick, 23 N.C. 56; Ring v. 
King, 20 N.C. 301. 


Pa.—Wilkinson v. Connell, 27 A. 
870, 158 Pa. 126; Collins v. Beatty, 
23 A. 982, 148 Pa. 65; Berkey v. Au- 
man, 91 Pa. 481; Greber v. Kleckner, 
2 Pa. 289; Mather v. Trinity Church, 
8 Serge.&R. 509, 8 Am.D. 663; Hartley 
v. Spencer, 75 Pa.Super. 449; Carroll 
v. Carroll, 2 Chest.Co. 119. 


PuertoRico:—De Volivar v. Puerto 
Rico R., etc, Co. 6 PuertoRicoFed. 
163. f 
S.G.—Vance v. Beatty, 38 S.C.L. 104; 
McColman v. Wilkes, 34 S.C.L. 465, 51 
Am.D. 637; Wilson v. Douglas, 33 S. 
C.L. 97; Amick v. Frazier, 23 S.C.L. 
340; Peareson v. Dansby, 20 ‘S:Cebs 
466. 

Tenn.—Polk v. Henderson, 9 Yerg. 
310. 

Utah.—Burnham v. Call, 2 Utah 
433. 

Vt.—Howard v. Black, 42 Vt. 258; 
Ripley v. Yale, 16 Vt. 257. 

Va.—Blackford v. Rogers, 23 S.E. 
896. 

N.B.—Dunham v. King, Stevens N. 
B.Dig. 744. 3 

N.S.—Hart v. Scott, 23 N.S. 369; 
Mooney v. McIntosh, 19 N.S. 419, 47 
Can.L.T.Oce.Notes 436 [aff 14 Can.S. 
Cc. 740, 7 Can.L.T.Occ.Notes 390]; 
Langille v. Langille, 1 N.S. 159. 


[a] Rule applied to: (1) Defend- 


Hjectment is the proper 


TRESPASS 


ant in possession by plaintiff's hus- 
band. McMenamy y. Cohick, 1 Mo. 
App. 529. (2) Possession by spur 
track of railroad under parol agree- 
ment with plaintiff's grantor, even 
though demand was made for remov- 
al, since the possession was lawful. 
Scarvell v. Grand Rapids, etc., R. Co., 
61 N.W. 534, 108 Mich. 873, 28 L.R.A. 
519. (3) Possession inside line fence 
put on plaintiff's land by mutual mis- 
take as to boundary. Zorn v. Haake, 
27 N.Y.S. 38, 75 Hun 2385. (4) Pos- 
session of defendant under contract 
of purchase and deed to plaintiff 
while defendant held possession. Rip- 
ley v. Yale, 16 Vt. 257. (5) Posses- 
sion of execution creditor under levy. 
Drown v. Foss, 39 N.H. 525. (6) Pos- 
Session of grantee under defective 
deed. Wood v. Lafayette, 68 N.Y. 181. 
(7) Possession of grantor, where gran- 
tee had neither actual nor constructive 
possession of land under an _ incor- 
rect survey. Wilkinson vy. Connell, 
27 A. 870, 158 Pa. 126.. (8) Possession 
of infant whose guardian had parted 
with possession by deed void as to 
their interests. Todd v. Jackson, 26 
N.J.Law 525. (9) Possession under 
agreed boundary line. Newcomb v. 
Love, -70 N.W. 448, 112 Mich. 115. 
(10) Possession under agreement to 
support owner, not entirely perform- 
ed. Berkey v. Auman, 91 Pa. 481. 
(11) Possession under contract of 


purchase from former owner. Brown 
v. Hartzell, 87 Mo. 864. (12) Posses- 
sion under defeasible title, after 


judgment of defeasance but before en- 
try or issue of writ of possession. 
Taylor v. Townsend, 8 Mass. 411, 5 
Am.D. 107. (13) Possession under ne- 
gotiations for a lease, although not 
perfected and demand for possession 
made. Welch v. Winterburn, 25 Hun 
(N.Y.) 437. (14) Possession under 
parol contract of purchase not per- 
formed. Beattie v. Connolly, 39 N.J. 
Law 159. (15) Possession, where 
boundary in dispute. Blackford v. 
Rogers, (Va.) 23 S.B. 896. 


{b] Grantor remaining in posses- 
sion.—Tayloe v. Varden, 23 F.Cas.No. 
13,771, 2 CranchC.C. 37; Langille v. 
Langille, 1 N.S. 159. 


{c] Plaintiff’s possession of part 
of tract does not take the case with- 
out the rule. Ring v. King, 20 N.C. 
801; McColman vy. Wilkes, 38-S.C.L. 
465, 51 Am.D. 637. 


{d] In Iowa trespass for waste 
may be maintained by one claiming 
under a deed to own an interest in 
land against one holding by reason 
of and claiming title adverse to her, 
although plaintiff is not in the ac- 
tual possession of the land at the 
time the action is instituted. Dodge 
v. Davis, 52 N.W. 2, 85 Iowa 77. 


77, Del.—Chorman Vv. Queen 
Anne's R. Co., 53 A. 438, 19 Del. 417. 


_ Ind.—Broker v. Scobey, 56 Ind. 588. 
Mo.—Hawkins v. Roby, 77 Mo. 140. 


Va.—Latham v. Latham, 3 Call (7 
Va.) 181. 


Ont.—Campbell vy. Cushman, 4 U.C. 
Be 19. 


[a] Rule applied: (1) Where acts 
were done by permission of person in 
pessession. Hawkins v. Roby, 77 Mo. 
140. (2) Where it was held that heir 
could not maintain trespass on quar- 
antine lands of widow. Latham v. 
Latham, 8 Call. (7 Va.) 181. 
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land and ousts plaintiff from the possession, plaintiff 
cannot recover in trespass for acts done by the dis- 
seizor on the land after the disseizin and before re- 
entry,*? nor for acts of a person committed on the 


Where land was purchased for benefit 
of another who was put in possession 
but title taken in plaintiff. Campbell 
v. Cushman, 4 U.C.Q.B. 9. 


[b] Under contract of purchase.— 
Broker vy. Scobey, 56 Ind. 588. 


78. Blew v. Ritz, 85 N.W. 548, 82 
Minn. 530; Frost v. Duncan, 19 Barb. 
(N.Y.) 560; Busch v. Caihoun, 14 Pa. 


Super. 578, 8 Del.Co. 38, 


79. Johnson v. C. & N. W. Sand, 
ete., Co., 86 F. 269, 30 C.C.A. 35; South 
Louisiana Land Co. v. Norgress, 45 So. 
49, 120 La. 168; Parker v. Wallis, 60~ 
Md. 15, 45 Am.R. 703; Hampton vy. 
Massey, 53 Mo.App. 501. 


{a] Purchaser at tax sale must 
bring action to recover possession if 
former owner hold over. Hartley v. 
Spencer, 75 Pa.Super. 449. 


Pe Tredwell v. Reddick, 23 N.C. 


81. U.S.—O’Neale v. Brown, 18 F. 
Cas.No. 10,514, 1 CranchC.c. 79. 


Del.—Stean v. Anderson, 4 Del. 209. 


Ill.—Illinois, ete., R., ete. Co. v. 
Cobb, 82 Ill. 183; Smith v. Wunder- 
lich, 70 Ill. 426; Greenlee v. Goldstein, 
43 Ill.App. 639; Chicago, ete., R. Co. 
v. Slee, 33 IllApp. 420. 


Ky.—Wilson v. Bibb, 1 Dana 7, 25 
Am.D. 118. 


Mada.—Gent v. Lynch, 23 Md. 58, 87 
Am.D. 558. 


Mass.—Bigelow v. Jones, 10 Pick.. 
161; HKmerson vy. Thompson, 2 Pick. 
473; Allen v. Thayer, 17 Mass. 299; 
Proprietors Kennebeck Purchase v. 
Call, 1 Mass. 483. 


Mich.—Wood v. Michigan Air Line 
R. Co., 51 N.W. 265, 90 Mich. 212. 


Or oh Pamiats v. Wesson, 58 Miss. 
Olde 


N.H.—Carter v. Beals, 44 N.H. 408; 
Wendell v. Blanchard, 2 N.H. 456. 


N.Y.—Wood v. Lafayette, 68 N.Y. 
181; Wohler v. Buffalo R. Co., 46 N. 
Y. 686; Holmes v. Seely, 19 Wend. 
Be Case v. Shepherd, 2 Johns.Cas. 


N.C.—Fore v. Western North Caro- 
lina R.-Co.,' 8 S.E., 335, 101 -N:C.. 526; 
Hays v. Askew, 52 N.C. 272; Gilchrist 
vy. McLaughlin, 29 N.C. 310; Graham 
v. Houston, 15 N.C. 232. 


ee aren v. Rowland, 8 Ohio 


Pa.—Irwin v. Nolde, 35 A. 217, 176 
Pa. 594, 35 L.R.A. 415; King v. Baker, 
25 Pa. 186; Baker v. Howell, 6 Serge. 
& R. 476; Mather v. Trinity Church, 
8 Serg.&R. 509, 8 Am.D. 663; Smucker 
v. Pennsylvania R. Co., 6 Pa.Super. 
521 [rev on other grounds 41 A. 457, 
188 Pa. 40). 


Puerto Rico.—De Bolivar v. Puerto 
Rico R., etce., Co., 6 Puerto Rico Fed. 
163. 


see v. Lanier, 9 Humphr, 
762. 


vVt.—Stevens v. Hollister, 18 Vt. 
294, 46 Am.D. 154; Bowne vy. Graham, 
2 Tyler 411. 


Va.—Bailey v. Butcher, 6 Gratt. (47 
Va.) 144; Cooke v. Thornton, 6 Rand. 
(27 Va.) 8. . 


[a] Entry under bona fide claim 
of title when plaintiff was not in pos- 


(3) ) session is not a tortious entry. Waod 
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land by authority of the disseizor,®? for otherwise 
his possession is not adverse to plaintiff.** To work 
an ouster, the acts must be such as indicate to the 
world a claim of right to the land.** 
lessee of the owner is equally effective to prevent 
suit by the owner before actual reéntry as ouster of 
the owner himself.8° But to prevent action by the 
owner the wrongful possession must exclude that 
of the owner. An entry on part of a tract under 
a deed claiming title does not give possession of 
part of the tract actually occupied by plaintiff.®? 
The entry must be sufficient to put the statute of 
The fact that plaintiff by 
reason of having conveyed the land can never re- 
enter and so is deprived of all remedy does not affect 
The owner may, of 
course, recover in this form of action for the orig- 
inal wrongful entry without himself reéntering;°° 


limitation in motion.®§ 


the operation of the rule.®® 


Megan os otte, 68 N.Y. 181, 46 N.Y. 
484. 


$2. La—Banks v. Doughty, 11 


Rob. 483. 


Mo.—Fuhrer v. Langford, 11 Mo. 
App. 286. 


N.J.—Bacon v. Sheppard, 11 N.J. 
Law 197, 20 Am.D. 583. 


N.C.—McMillan v. Turner, 
435. 


S.c.—McColman v. Wilkes, 34 S.C. 
L. 465, 51 Am.D. 637. 


Tenn.—Waller v. Condray, 2 Yerg. 
Heats 


52 N.C. 


fag eee reet v. Crooks, 6 U.C.C.P. 


83. Rothrock We Cordz-Fisher 
Lumber Co., 80 Mo.App. 510. 


84. Parker v. Wallis, 60 Md. 15, 45 
Am.R. 703. 


[a] Acts held to amount to dis- 
soizin.—(1) Clearing and actually oc- 
cupying land. Stevens v. Hollister, 
18 Vt. 294, 46 Am.D. 154. (2) Cutting 
trees and building a house. Bailey 
v. Massey, 2 Swan (Tenn.) 167; Wad- 
leigh v. Marathon County Bank, 17 N. 
W. 314, 58 Wis. 546. (8) Entering 
and leasing a house. Patterson v. 
Bodenhammer, 33 N.C. 4. (4) Enter- 
ing land and tearing down wall. Per- 
cival y. Chase, 65 N.B. 800, 182 Mass. 
371. (5) Entry under claim of title 
and removing ore. West v. Lanier, 9 
Mumphr. (Tenn.) 762. (6) Levy 
against tenant, aS disseizing land- 
lord. Bartlett v. Perkins, 13 Me, 87. 
(7) Levy against the owner, although 
the levy is invalid. Jewett v. Whit- 
ney, 43 Me. 242; Allen v. Thayer, 17 
Mass. 299. 


[b] Acts held not to amount to 
disseizin.—(1) Attornment to defend- 
ant by plaintiff's tenant. Buford v. 
Christian, 42 So. 997, 149 Ala. 343. 
(2) Building and operating railroad. 
Baltimore, etc., R. Co. v. Boyd, 63 Md. 
325; Blesch v. Chicago, etc., R. Co., 43 
Wis. 188. (8) Cutting wood. Roe v. 
Wilbur, 57 Pa. 406. (4) Cutting and 
selling wood. Gent vi Lynch, 23 Md. 
58, 87 Am.D. 558. (5) Cutting timber 
and building a shanty claiming title. 
Heck v. Knapp, 20 U.C.Q.B. (Ont.) 
360. (6) Digging sand from sand lot. 
Parker v. Wallis, 60 Md. 15, 45 Am.R. 
703. (7) Levy of writ of possession 
in action against third person. Shep- 
ard v. Pratt, 15 Pick. (Mass.) 32; Gore 
v. Brazier, 3 Mass, 523, 3: Am.D. 182; 
Warren v. Cochran, 30 N.H. 379. (8) 
Occasional trespass. Thornton v. St. 
Louis Refrigerator, etc., Co., 65 S.W. 


' For later cases, developments and changes in the law see Annotations, same title and section number, 
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Ouster of the 


118,-69 Ark. 424; Welch v. Louis, 31 
iJl.,.446 (a series of trespasses) ; 
Hughes v. Stevens, 36 Pa. 320. 


85. Sprague Nat. Bank v. Erie R. 
Co., 48 N.Y.S. 65, 22 App.Div. 526. 


86. Kennebeck Purchase v. Call, 1 
Mass. 483; Wendell v. Blanchard, 2 
N.H. 456; Rooney v. Petry, 22 Ont. 
Poon 17 Ont.W.R. 88, 2 Ont.W.N. 


87. Langdon v. Templeton, 28 A. 
866, 66 Vt. 178. 


88. Thornton v. St. Louis Refriger- 
ator, ete., Co., 65 S.W. 113, 69 Ark. 424, 
Contra Miller v. Wolfe, 30 N.S, 277. 


89. Johnson v. C. & N. W. Sand, 
ete; Con 86. B71 269: 230 EC: CAS oo. 


90. Ky.—Johns v. Cumberland Tel., 
etc., Co., 80 S.W. 165, 25 Ky.L. 2074. 


N.J.—Morey v. Essex County, 110 
A. 905, 94 N.J.Law 427. 


N.C.--Gilchrist v. McLaughlin, 29 
N.C. 310. 


S.C.—McColman y. Wilkes, 34 S.C. 
L. 465, 51 Am.D. 6387. 


Tenn.—Bailey v. 
167. , 


Vt.—Drown Motor Car Co. v. To- 
bias, 150 A. 186, 102 Vt. 457; Cutting 
WeiCox yO svt bl 7, 


‘ie v. Devine, 23 N.B. 


But see dicta to the contrary Blood 
v. Wood, 1 Metc. (Mass.) 528. 


91. Wood v. Lafayette, 68 N.Y. 181, 
46 N.Y. 484; Wohler v. Buffalo, etc., 
R. Co., 46 N.Y. 686 mem. See Sprague 
Nat. Bank v. Erie R. Co., 48 N.Y.S. 
65, 22 App.Div. 528 (where a tenant 
had been ousted by the wrongful act 
of a stranger to the lease, he could 
not recover the value of his unexpired 
term). But see Welch v. Winterburn, 
25 Hun (N.Y.) 488 (holding that land- 
lord could recover in trespass against 
a tenant from the time said landlord 
had notified the tenant to quit). 


92. Tracy v. Butters, 40 Mich. 406; 
Blew v. Ritz,'85 N.W. 548, 82 Minn. 
530; Oklahoma City vy. Hill, 50 P. 242, 
6 Okl, 114. 


93. Avery v. Spicer, 98 A. 185, 90 
Conn. 576; Wood v. Lafayette, 68 N. 
Y. 181, 46 N.Y. 484; Wohler v. Buf- 
falo, ete., R. Co., 46 N.Y. 686 mem; 
Carter v. Pitcher, 87 Hun 582, 34 N. 


Massey, 2 Swan 


Y,S. 549; Kossell v. Rhoades, 116 A, 
56, 272 Pa. 75; and cases infra this 
section, 


94 Del.—Stean v. Anderson, 4 Del. 


. 


aa sel 


pace <b Ct 


Possession 


209. 


Tll.—Smith v. Wunderlich, 70 Ill. 
426. : 


eee v. Henderson, 1 Litt. 


Me.—Brown v. Ware, 25 Me. 411. 


Mass.—Stone v. New England Box 
Co., 102 N.E. 949, 216 Mass. 8; Emer- 
son v. Thompson, 2 Pick. 473. 


es pee v. Ireland, 55 Miss. 


Mo.—Fuhrer v. 
App. 286. 


N.Y.—AIlt v. Gray, 67 N.Y.S. 411, 55 
App.Div. 563; Welch v. Winterburn, 
Be 437; Haley v. Wheeler, 8 Hun 


N.C.—London v. Bear, 84 N.C. 266; 
White v. Cooper, 53 N.C. 48; ‘Smith v. 
Ingram, 29 N.C. 175. 


Or.—Pacific Live Stock Co. 
Isaacs, 96 P. 460, 52 Or. 54. 


Pa.—King v. Baker, 25 Pa. 186; 
Smith v. Smith, 77 Pa.Super. 227; 
Irish v. Irish, 25 Pa.Dist. 956. 


S.C.—Perry v. Jefferies, 39 S.E. 515, 
61 S.C. 292. 


Tenn.—Bailey v. 
167. 


Tex.—Beauchamp v. Williams, (Civ. 
App.) 115 S.W. 130. 


Vt.—Cutting v. Cox, 19 Vt. 517. 


[a] In Alabama if he brings legal 
proceedings for recovery of the land 
he must recover mesne profits in that 
action, and cannot subsequently sue 
for them in trespass. Segar v. Kirk- 
ley, 23 Ala. 680; Fry v. Mobile Branch 
Bank, 16 Ala. 282. 


{b] Effect of special statutory 
provisions.—A_ statute substituting 
assumpsit as the form of action after 
recovery of possession by ejectment 
does not apply to an action by one not 
a party to the ejectment proceedings, 
Snow v. McCormick, 43 Ill.App. 537. 


95. Pacific Live Stock Co. v. I 
96.P. 460, 52 Or. 54, se 


96. Ala.—Fry v. Mobile Br 
Bank, 16 Ala, 282. be: 


Conn.—Trubee v. Miller, 48 Conn. 
347, 40 Am.R. 177. 


Me.—Abbott v. Abbott, 51 Me. 575. 


Mass.—Tyler v. Smith, 8 Mete. 599; 
Putney v. Dresser, 2 Metc. 583. 


ot eee v. Smith, 77. Pa.Super. 


Langford, 11 Mo. 


Ns, 


Massey, 2 Swan 


se 


and while it has been held that where the original — 
entry of a person in possession was tortious, the own- 
er can recover for the original trespass only, and 
not for subsequent acts injurious to the land,°* in 
some states, plaintiff in trespass for the original — 
ouster, may recovér as consequential damages, com- — 
pensation for the continued possession.°? 


[§ 45] (c) After Reéntry by Owner. An owner | 
who has been disseized and ousted from his posses- 
sion of land, has no right of action for injuries — 
to the land until after he has recovered the posses- 
sion.°? He may then recover compensation, called 
mesne profits, for the use of the land and also for 
injury done to it during the disseizin by the dis- 
seizor.°4 He is regarded as having been continuously — 
invested with the freehold and possession, which 
before reéntry was in the disseizor.®® 
may be regained either by an entry in person,°® 


§§ 45-47] 


_ provided such entry is obtained in a legal manner,?? 


or by legal proceedings.®® It is not necessary to 
show a technical execution of the writ of posses- 
sion,®® but it must be shown that possession was 
actually regained;+ a mere formal reéntry is not 
enough.? But an actual entry for the purpose of 
asserting title and securing possession is sufficient.® 
The disseizor may also abandon his possession and 
leave the land vacant for the true owner. After 
reéntry and taking possession the owner can main- 
tain trespass against a third person for acts done un- 
der the disseizor’s authority, as well as against the 
disseizor himself.5 A subsequent second ouster does 
not defeat the action.© Recovery for mesne profits 
may be defeated, if the trespasser has held posses- 
sion for the period. which by statute gives him- cer- 
tain rights in the land.” 


[§ 46] 6. Realty of Particular Nature—a. Land 
Covered with Water. Trespass quare clausum lies 
for an entry on land covered with water,® or taking 
oysters planted by plaintiff in the common waters 
of the state,® or under lease from a town having 


Vt.—Mussey v. Scott, 32 Vt. 82; 
peer v. Parmele, 9 Vt. 352, 31 Am. 


N.B.—Whittaker v. Goggin, 39 N.B. 


Minn. 
82 Minn. 530. 
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title to the land under navigable waters,!° or for 
entering without license a privately owned pond to 
fish therein,‘ or a pond surrounded by plaintiff's 
land,*? or small stream flowing through it, or for 
entry and use of land between high and low water 
mark.+4 It is not a trespass to enter on uninclosed 
land between high and low water mark to fish or to 
take oysters if there is (as in some states) a publie 
right to do so,?° but it is otherwise where there is 
no such right.1% 


[§ 47] b. Things Affixed to Realty—(1) Another’s 
Realty. One who owns a certain specific thing which 
is a part of another’s realty can maintain trespass 
quare clausum for an injury to it.17 The rule ap- 
plies to trees growing on another’s land,1® and an 
action for cutting them lies even against the land-_ 
owner.1® Entry by the purchaser of growing trees 
gives him possession to maintain the action against 
a stranger.?° A qualified property in a town arising 
from power to pass by-laws to preserve or sell the 
trees is a sufficient interest.21 The title to the trees 
may arise from a reservation in a grant,?? or from 


Iowa.—Clark v. Wabash R. Co., 109}328, 74 Mont. 587, 42 A.L.R. 937. 
N.W. 309, 132 Iowa 11. 


Blew v. Ritz, 85 N.W. 548, 


13. Herrin v. Sutherland, supra. 


14, Wall v. Pittsburgh Harbor 
Co., 25 A. 647, 152 Pa. 427, 34 Am.S. 


403; Smith v. Smith, 37 N.B. 7. 


N.S.—McDonald v. Sutherland, 2 N. 
8S. 363. 


97. Zell v. Ream, 31 Pa. 304. 


‘98. Bacon v. Sheppard, 11 N.J. 
Law 197, 20 Am.D. 583; King v. 
Baker, 29 Pa. 200; Smith v. Smith, 77 
Pa.Super. 227. 


99. Jackson v. Combs, 7 Cow. (N. 
Y.) 36 [aff 2 Wend. 153, 19 Am.D. 
568]. 3 

1. Caldwell v. Walters, 22 Pa. 378. 


2. Conn.—Payne v. Clark, 20 Conn. 
30. 


Del.—Clark v. Hill, 1 Del. 335. 


Me.—Chadbourne v. Straw, 22 Me. 
450. 

Mo.—Sigerson v. Hornsby, 14 Mo. 
fo 

Neb.—Gaster v. Welna, 37 N.W. 456, 
23 Neb. 564. 

N.Y.—Dunham v. Stuyvesant, 11 
Johns. 569; Stuyvesant v. Tompkins, 
9 Johns. 61 [aff 11 Johns. 569]; Doug- 
las v. Valentine, 7 Johns. 273. 

Pa.—Tustin v. Sammons, 23 Pa.Su- 
per. 175. 


S.c.—McColman v. Wilkes, 34 S.C. 
-L. 465, 51 Am.D. 637. 

[a] Attempt to take possession re- 
pulsed by the desseizor does not rein- 
state the disseizee in - possession. 
Sigerson v. Hornsby, 14 Mo. 71. 


b Delivery of house key to ten- 
Bee aiciea vy. Valentine, 7 Johns. 
(N.Y.) 273 [aff 11 Johns. 5691]. 

3. Ill.—Illinois, ete, R., etc., 
v. Cobb, 94 Ill. 55. 

Mass.—Percival v. Chase, 65 N.E. 

800, 182 Mass. 371. : 
N.H.—Dexter v. 
478. 

N.C.—White v. Cooper, 53 N.C. 48; 
Bynum vy. Carter, 26 N.C. 310. 
vt.—Cutting v. Cox, 19 Vt. 517. 

4. Ill.— Western Book, etce., Co. v. 


Jevne, 53 N.E. 565, 179 Ill. 71; Mc- 
Williams v. Morgan, 75 Ill. 473. 


Co. 


Sullivan, 34 N.H. 


Re Rem v. Houston, 15 N.C. 
Pa.—Enterprise 
Hazelwood Oil Co., 20 Pa.Super. 127. 


S.C.—Cleveland v. Jones, 34 S.C.L. 
479, note. 


5. Conn.—Trubee v. 
Conn. 347, 40 Am.R. 177. 


Ill.— Marshall v. Eggleston, 82 Ill. 
App. 52. 


Me.—Stowell vy. Pike, 2 Me. 387. 


Mass.—Emerson v. Thompson, 2 
Pick. 473. , 


N.C.—London v. Bear, 84 N.C. 266. 


S.C.—Cleveland v. Jones, 34 S.C.L. 
479, note, 


6. Illinois, etce., 
Cobb, 82 Ill. 183. 


7, Hood v. Stewart, 2 La.Ann. 219; 
Paine v. Marr, 35 Me. 181; Brown v. 
Ware, 25 Me, 411. 


[a] Possession for a year. by 
which the owner is prevented from 
bringing possessory action. Hood v. 
Stewart, 2 La.Ann. 219. 


[b] Possession for six years, 
which entitles possessor to remunera- 
tion for betterments. Cressey v. 
Bradford, 45 Me. 16. 


8. Paul v. Hazelton, 37 N.J.Law 
106; Mitchell v. Bridger, 18 S.H. 91, 
113 N.C. 63. 


[a] If land subject. to grant.— 
Smith v. Ingram, 29 N.C. 175. 


[b] Planting and later removing 


Miller, 48 


R., ete, Co. v. 


‘oysters within a staked inclosure of 


plaintiff's in a navigable stream, au- 
thorized by statute, is trespass. Paul 
vy. Hazelton, 37 N.J.Law 106. 


9. Bendich v. Scobel, 31 So. 703, 


107 La. 242; Post v. Kreischer, 8 N.E. 
365, 103 N.Y. 110, 18 Abb.N.Cas. 192. 


10. Robins v. Ackerly, 91 N.Y. 98 
[aff 24 Hun 499]. 

11. Winans v. Willetts, 163 N.W. 
993, 197 Mich. 512 (it being immate- 
rial whether or not defendant enters 
from highway). 

12. Herrin v. Sutherland, 241 P. 


R. 667. See Hower v. Garrett, #8 Pa. 
Dist. 847. ; 
Transit. .Co:0- Vv: [a] Keeping barges thereon.— 


Wali v. Pittsburgh Harbor Co., 25 A. 
647, 152 Pa. 427, 34 Am.S.R. 667. 


15.. Peck v. Lockwood, 5° Day 
(Conn.) 22; Packard v. Ryder, 11 N. 
EH. 578, 144 Mass. 440, 59 Am.R. 101. 


16. McKenzie v. Hulet, 4 N.C. 613. 


17. Ind.—Gronour v. Daniels, 7 
Blackf. 108. 

N.Y.—American Union Tel. Co. v: 
Middleton, 80 N.Y. 408. 


sae v. Wilhelm, 69 Pa. 


Vt.—Haskin v. Record, 32 Vt. 575; 
Goodrich v. Hathaway, 1 Vt. 485, 18 
Am.D. 701. 


Ont.—Burleigh Tp., ete, 
Hales; 2000. C:Q.Bsci2- 


{a] Cutting and carrying away 
telegraph poles.—American Union 
Tel. Co. v. Middleton, 80 N.Y. 408. 


[b] Effect of pleading.—Under a 
declaration for injury to trees with 
no averment that the land was plain- 
tiff’s plaintiff cannot recover for in- 
jury to the land. Gronour v. Dan- 
iels, 7 Blackf. (Ind.) 108. 


18. See cases infra notes 19-— 
25. But see Whitehouse Cannel Coal 
Co. v. Wells, 74 S.W. 736, 25 Ky.L. 
60 (where it was held that trespass 
would not lie to recover for timber 
cut and removed from land of anoth- 
er than plaintiff although plaintiff 
had purchased such timber from the 
owner of the land). 


Corp. v. 


aie Narehood v. Wilhelm, 69 Pa. 
20. Goodrich v. Hathaway, 1 Vt. 
485, 18 Am.D. 701. 
21... Burleitgh* Tp.,. ete... Corp: “v. 


Hales, 27 U.C.Q.B. (Ont.) 72. 


22. Goodwin v. Hubbard, 47 Me. 
595; Phillips v. De Groat, 2 Lans. (N. 
Y.) 192; Schermerhorn v. Buell, 4 
Den. (N.Y.) 422; Robinson v. Gee, 2¢ 
N.C. 186; Irwin v. Patchen, 30 A. 436, 
164 Pa. 51; Greber v. Kleckner, 2 
Pa, 289. 
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a direct grant, but a mere right to enter and cut 
is not a sufficient right,?+ nor does a mere stipula- 
tion by the lessor that certain trees shall not be cut, 


give him a right to maintain trespass on violation 


of the stipulation.2®> The rule has also been held to 
apply to growing crops,?® the subsoil,?7 a building,?* 
or a dam.2® The action lies by the owner, although 
the thing injured was attached to the land by the 
plaintiff under a mere license or a contract, so that 
no interest in the land was acquired.°® And an ac- 
tion lies even against the owner of the land for an 
interference therewith unless after revocation of 
the license and reasonable notice to remove the thing 
is suffered to remain.*? 


[§ 48] (2) Realty in Which Plaintiff Has Inter- 
est—(a) In General. While the owner of land can- 
not recover for an injury to anything affixed to it 
or part of it that is owned by another,** it has been 
held that, where a mill site is reserved, the reserva- 
tion being inoperative until the mill shall be built, 
the landowner can maintain an action against third 
persons for trespass thereon, or against the gran- 
tor for entry for another purpose;*? and one who 
sells growing crops injured by a trespass may never- 


23. Clap v. Draper, 4 Mass. 266, 
3 Am.D: 215; 


24.° Fletcher v. Livingston, 26 N 
BE. 1001, 153 Mass. 388 (agreement 
for sale with a year in which to re- 
move gives only a license to enter); 
Gates v. Comstock, 65 N.W. 544, 107 
Mich. 546. 


N.J.—Miller v. 


350. 


25. Schermerhorn y. Buell, 4 Den. f ; 
(N.Y.) 422. , Wis.—Roche Vv. 

26. N.H.—Dolloff v. Danforth, 43 |Usht Co. 5 Wis. 55 
INSEL. 219. 
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Me.—Salley v. Robinson, 52 A. 930, 
96 Me. 474, 90 Am.S.R. 410. 


Greenwich Tp., 42 
A. 735, 62 N.J.Law 771. 


N.C.—Hogwood v. Edwards, 61 N.C. 
Tenn.—Cumberland Tel., 
v. Stoneking, 1 Tenn.Civ.A. 241. 


Eng.—Spooner y. Brewster, 3 Bing. 


[§§ 47-49 


theless maintain an action against the trespasser if 
he has not sold his cause of action for the injury.** 


[§ 49] (b) After Severance; ) 
nis.25 Mere possession of land is sufficient right to 
maintain trespass-de bonis for things severed there- 
from during such possession.?* If property is severed 


i 
; 
i 


Trespass De Bo- } 


by the owner from the realty before plaintiff’s right — 


therein has accrued, he may not maintain the ac- 
tion, since the thing severed became the owner’s chat- 
tel before the grant of the land.** If, however, 
property severed by a trespasser is not removed un- 
til after plaintiff’s right in the land has accrued, 
such right whether actual or constructive posses- 
sion, gives ‘plaintiff possession of the thing severed; 
and defendant cannot set up a jus tertii of the former 
owner of the land, to defeat the action of trespass 
de bonis;?& but if the right is a mere temporary 
possession it will not sustain such action.*® If the 
severance is under agreement with the owner that 
the property should, upon severance, belong to the 
person severing, the latter may maintain the action 
for the thing severed,*® even against the former 
owner,*+ but not if some further act, such as pay- 


B.C.—Taylor v. Palmer, 16 B.C, 24. 


Ont.—Gordon v. Moose Mountain 
Min. Co., 22 Ont... 373, 17 Ont.W.R. 
661; Farquharson v. Barnard Argue 
Roth Stearns Oil, ete., Co., 22 Ont.L. 
319, 17 Ont.W.R. 523, 2 Ont.W.N. 276. 


[a] Clay pits.—Stratton v. Lyons, 
53 Vt. 641. : : 


[b] Miner’s house.—Taylor Vv. 
Palmer, 16 B.C. 24. 


[ce] Trees.—Cohen v. 


etc., Co. 


Milwaukee Gas- 
Bryant, 65 


N.Y.—Austin v. Sawyer, 9 Cow. 
39; Carter v. Jarvis, 9 Johns. 143. 


N.C.—Brittain v. McKay, 23 N.C. 
265, 35 Am.D. 738. 


Pa.—Stultz v. Dickey, 5 Binn. 285, 
6 Am.D. 411. 


Ont.—Haydon v. Crawford, 3 U-C: 
Q:B:O.S. 583. 


[a] Contra.—Foster v. Fletcher, 7 
T.B.Mon. (Ky.) 534, 18 Am.D. 208. 


[b] Growing grass.—Dolloff v. 
Danforth, 43 N.H. 219. 


[ec] Growing wheat.—Austin  v. 
Sawyer, 9 Cow. (N.Y.) 39. 


Sie Cox. Glue, 5 C.B.'b33, 57 B. 
C.L. 533, 186 Reprint 987. 


28. Jordan v. Staples, 57 Me. 352; 
Alexander v. Hard, 64 N.Y. 228; Kel- 
ley v. Seward, 51 Vt. 436. 


[a] Hushband’s possession. 
Where it appears that a husband 
built a house on his wife’s farm and 
for several years occupied it with 
his family, operating the farm during 
that period in his own name and 
owning the stock and providing for 
his family, a jury is justified in find- 
ing that the husband had sufficient 
possession to maintain an action 
against a trespasser for forcibly en- 
tering the house, Alexander v. Hard, 
64 N.Y. 228. 


29. Conwell v. Brookhart, 
Mon. (Ky.) 580, 41 Am.D. 244, 


30. Cal.—Rubio Canyon Land, etce., 
Assoc, Vv. Pasadena, etc., R. Co., 84 
P. 846, 3 Cal.App. 226. 


D.C.—Jackson v. Emmons, 19 App. 
D.C. 250. 


4 B. 


136, 10 MooreC.P. 494, 28 Rev.Rep. 
613, 11 E.C.L. 75, 130 Reprint 465. 


[a] Bridge.—Ricker v. Kelly, 1 


Me. 117, 10 Am.D. 38. 


{b] Building.—Jackson  v. 
mons, 19 App.D.C. 250. 


[ec] Lamp posts in street.—Roche 
v. Milwaukee Gaslight Co., 5 Wis. 55. 


{d] Log and rails in boundary 
Cee Geom v. Edwards, 61 N.C. 

[e] Pipe line—Rubio Canyon, 
Land, etc., Co. v. Pasadena, ete, R. 
Co., 84 P. 846, 3 Cal.App. 226. 


[f] Sewer.—Miller v. Greenwich 
Tp., 42 A. 7385, 62 N.J.Law 771. 


[g]. Temporary dam.—Dyson  v. 
Collick, 5 B.&Ald. 600, 1 D.&R. 225, 
7 E.C.L. 328, 106 Reprint 1310. 


[h] Tombstone. Spooner v. 
Brewster, 3 Bing. 136, 10 MooreC.P. 
494, 23 Rev.Rep. 613, 11 E.C.L. 75, 
130 Reprint 465. 


[i] Contra, in Massachusetts, (1) 
where there must be some interest 
in the land itself (Clapp v. Boston, 
133 Mass. 367), (2) as by grant or 
prescriptive right (Cook vy, Stearns, 
11 Mass. 533). 


31. Salley v. Robinson, 52 A. 930, 
96 Me. 474, 90 Am.S.R. 410; Wilson 
v. Chalfant, 15 Ohio 248, 45 Am.D; 
574; Empire Steel,’ete.,, Co. v. Law- 
rence, 27 Pa.Super. 620. 


32. Ky.—Cohen v. Bryant, 65 S.W. 
847, 23 Ky.L. 1448. 


N.H.—Dyer v. Hartshorn, 
231, 73 N.H. 509. 


Vt.—Stratton v. Lyons, 53 Vt. 641. 


Em- 


63 A. 


S.W. 347, 23 Ky.L. 1448. 


83. Dygert v. Matthews, 11 Wend. 
(N.Ye) 4355 


84 Missouri, K. & T. Ry. Co. of 
Texas v. Gilbert, 131 S.W. 1145, 61 
Tex.Civ.App. 478. 


85. Trespass to personalty gener- 
ally see infra §§ 50-57. he! 


36. Smith v. Grant Timber & Mfg. 
Co., 58 So. 158, 130 La. 471; Park v. 
Hines, 91 Pa.Super. 176; 

Larkin, 129 N.W. 755, 2 
Moran v. Laird, 5 N.B. 403. 


[a]. Removal of railroad siding. 
—Park v. Hines, 91 Pa.Super. 176. 


87. Brock v. Smith, 14 Ark. 431 
(trees cut and made into cordwood), 


38. Phillips v. Glenwood Lumber 
Co., 8 Newfoundl. 390, 454. See Glen- 
wood Lumber Co. v. Phillips, [1904] 
A.C. 405 (trees cut on government 
land before but removed after a 
lease to plaintiff). 


39. Davis v. Danks, 3 Exch. 435, 
18 L.J.Exch. 213, 154 Reprint 915 
(temporary possession of a house by 
an auctioneer for purpose of selling 
fixtures will not sustain trespass de 
bonis for their taking). 


40. Fiske v. Small, 25 Me. 453 
(trees cut by A under permit and as- 
signed to plaintiff who never had pos- 
session, taken by Sheriff under at- 
tachment against A). 


41. Hamilton v. McDonell, 5 U.C. 
Q.B.0.S. (Ont.) 720 (trees removed 
under agreement with the landowner 
that they shall belong to the person 
removing as compensation for their 
removal gives him a right to main- 
tain trespass de bonis against such 


SS 


For later cases, developments and changes in the law see Annotations, same title and section number, 


) 


ance.*® 


q ing during such holding; 


_ owner for taking them after they are 
a cut down). 


h 42. Creps v. Dunham, 69 Pa. 456 
_ {an assignee of one who made staves 
ona third person’s land under agree- 

» ment that they were not to be re- 
- moved till paid for cannot maintain 
‘ trespass de bonis). 


43. Haverly v. State Line, etc., R. 
Co., 17 A. 224, 125 Pa. 116 (one erect- 
ing a sawmill and cutting and sawing 
logs and piling timber under agree- 
* ment that he should have certain 

proportions after piling, but the logs 

- remain the property of the landowner 
has possession and a 


NE Net eae 


till division, 


lien). 
; 44 Daniels v. Pond, 21 Pick. 
- (Mass.) 367, 32 Am.D. 269; Alexan- 
> der v. Hartt, 12 N.B. 161. See Lane 


'v. Thompson, 43 N.H. 320 (taking 
_ trees, tenancy for life). 


[a] Sale of manure by tenant at 
will divests his right and lessor can 
sue purchaser for a removal. Dan- 
jiels v. Pond, 21 Pick. (Mass.) 367, 32 
Am.D. 269. 


45. Chesnut v. Day, 6 U.C.Q.B.0. 
S. (Ont.) 637. 


46. Bulkley v. Dolbeare, 7 Conn. 
232 (trees); Schermerhorn v. Buell, 
= 4 Den. (N.Y.) 422 (by letting them 
_ lie property in them as chattels vests 
in the owner). 


47. See supra, §§ 39, 43. 


F are Cal.— Halleck v. Mixer, 16 Cal. 
Ky.—McClain v. Todd, 5 
335, 39 Am.D. 37. 


Miss.—Alliance Trust Co. v. Net- 
tleton Hardwood Co., 21 So. 396, 74 
eo 584, 60 Am.S.R. 531, 36 L.R.A. 


Mo.—Deland v. Vanstone, 
App. 297. 


i N.B.—Desbrisay v. McPhelim, 10 N. 
me 8. 327. 


[a] Trespass on the case.—Case 
not trespass lies also for the sever- 
ance of the trees. McClain v. Todd, 
5 J.J.Marsh. 335, 22 Am.D. 37. See 
Jarvis v. Edgett, 6 N.B. 66 (where 
it was said in some states while he 

must sue in case for the severance, 
a he may sue in trespass for carrying 
See also 


5 J.J.Marsh. 


26 Mo. 


~ 


away the thing severed). 
Case, Action on § 20. 


f 49. Alliance Trust Co. v. Nettleton 
» Hardwood Co., 21 So. 396, 74 Miss. 
4 584, 60 Am.S.R. 531, 36 L.R.A. 155. 


50. Things severed from realty 
See supra § 49 


‘4 51. Terry v. Williams, 41 So. 804, 
+ 148 Ala. 468; Swank v. Elwert, 105 
BP. 901, 902, 05, 55 Or. 487; State v. 
Browning, 92 P. 955, 956, 47 Or. 470. 


~ ment, is necessary*? unless the severance was under 
circumstances which gave the person severing a 
_hen.** Where the lands are in possession of a ten- 
ant, the severance puts an end to his interest so 
g Be that the owner can at once without entry main- 
tain the action against third persons who sever and 
_ remove ue the tenancy,** or against the tenant 
_ himself for taking after severing 45 at least, if the 
' taking is after and at another AS, from the sever- 
a While land remains in the adverse posses- 
_ sion of another, the owner cannot maintain trespass 
de bonis against such holder*’? for taking things sev- 

ered by him from the realty during such holding,*® 

nor against a third person who takes after sever- 
but after reéntry the 
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the property.®? 


52. Roberts v. Wentworth, 5 Cush. 
(Mass.) 192; Hurd v. Fleming, 34 Vt. 
169; Keyes v. Howe, 18 Vt. 411. 


[a] Plaintiff must show a right of 
property in himself, either absolute 
or qualified, together with the actual 
or immediate right to possession of 
the chattels involved. Freeman v. 
Barnes, 162 Ill.App. 18. 


[b] Reason for rule which per- 
mits one lawfully in possession, al- 
though not the owner, of personal 
property to recover its value of a 
stranger who unlawfully deprives 
him of such possession is his obli- 
gation to restore the property to the 
general owner, or stand responsible 
to him for its value. Temple v. Dur- 
an, (Tex.Civ.App.) 1217S.W. 253. 


53. U.S.—U. S. v. Loughrey, 172 
U.S. 219, 43 L.md.. 425; Wilson v. 
Haley Livestock Co., 14 S.Ct. 768, 1532 
U.S. 39, 38 L.Ed. 627. 


Ala.—Louisville & N. R. Co. v. Mil- 
ler, 96 So. 322, 209 Ala. 378; Burns 
v. Campbell, 71 Ala. 271; Boswell v. 


Carlisle, 70 Ala. 244; 
ley, 23 Ala. 680. 


Ark.—Merrick v. Britton, 26 Ark. 
496; Gracie v. Morris, 22 Ark. 415. 


ro Spm Ea a v, Stoner, 1 Colo. 


Segar v. Kirk- 


Del.—Covington v. Simpson, 52 A.: 


349, 19 Del. 269. 


N.H.—Heath v. West, 28 N.H. 101; 
Clark v. Carlton, 1 N.H. 110. 


Eng.—Smith v. Milles, 4 T.R. 475, 
99 Reprint 1205. 


[a] Consignor of goods cannot 
maintain the action where title has 
passed to the consignee by delivering 
to the railroad company. Wetzel v. 
Power, 2 P. 338, 5 Mont. 214. 


[b] Husband cannot maintain 
trespass for a taking of his wife’s 
goods. Burns v. Campbell, 71 Ala. 
271. 


[c] School trustees cannot main- 
tain trespass for the taking of school 
registers, they having mere custody 
and possession iia in the town. 
Perkins v. Weston, 3 Cush. (Mass.) 
549. 


54, Grant Timber & Mfg. Co. v. 
Gray, 60 So. 374, 131 La. 865; Smith 
v. Grant Timber & Mfg. Coa., 58 So. 


153, 130 La. 471; Harvey v. Roberts, 
122 A. 409, 123 Me. 174; Williams v. 
McGrade, 18 Minn. 82. 


55. U.S.—Ker v. Bryan, 163 F. 233, 
90 C.C.A. 179 [rev 32 S.Ct. 26, 222 U. 
S. 107, 56 L.Ed. 114]. : 

Ala.—Cook-v. Thornton, 20 So. 14, 
109 Ala. 523. 

Ark.—Moores v. 
1057, 67 Ark. 189. 


Del.—Truitt v. Warrington, 


Winter, 53 S.W. 


84 A. 
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action lies for such taking against either the dis- 
seizor or his grantee.*® 


[§ 50] ©. Trespass to Personalty®°—1. Posses- 
sion—a. Actual or Constructive. 
pass to personalty is the injury to possession,®! and 
title is not necessary to maintain trespass except 
where the owner has not the actual possession of 


The gist of tres- 


Actual or constructive possession 


is necessary,°*? and, where it exists at the time of 
the trespass,5* is sufficient to maintain trespass to 
personalty,°> but sometimes a general or construc- 
tive property therein is required in addition.5* Con- 
structive possession,®’ or the right to immediate 
possession®® arises from title®® or from a general 
or special property in the chattel,®°° and it is often 


9, 26 Del. 357; Covington v. Simp- 
son, 52 A. 349, 19 Del. 269. 
Edwards, 11 Vt. 


Vt.—_Edwards v. 
587, 34 Am.D. 711. 


Man.—Dutton v. 
ern R., 26 Man. 493. 


[a] Actual possession is sufficient 
against wrongdoer. Dutton v. Can- 
adian Northern R., 26 Man, 493. 


_[b] Possession of store by as- 
signee of goods is not lost by tempo- 
rary absence of his clerk. Cook v. 
Thornton, 20 So. 14, 109 Ala. 523. 


56. Swift v. Moseley, 10 Vt. 208, 
338 Am.D. 197. 


[a] Rent due—Without actual 
possession a lien for rent due or a 
levy of a distress warrant without 
sale will not support trespass. Cor- 
field _v. Coryell, 6 F.Cas.No. 3,230, 4 
Vere 371; Brainard v. Burton, 


Possession coupled with: 
Color of title see infra § 53. 
Legal title see infra § 51. 
ee less than legal title see infra 


Canadian North- 


57. See cases infra notes 58-62. 


[a] Possession is constructive 
when the property is either in the 
actual custody of any one, but right- 
fully belongs to the plaintiff, or when 
it is in the care and custody of his 
servant, agent or overseer, or in the 
hands of a bailee for custody, car- 
riage or other service, as depositary, 
mandatory, carrier, borrower, or the 
like, where the bailee or actual pos- 
sessor has no vested interest or title 
to the beneficial use and enjoyment 
of the property but on the contrary 
the owner may take it into his hands 
at his pleasure. Truitt v. Warring- 
ton, 84 A. 9, 26 Del. 357. 


58. Holman v. Ketcham, 45 So. 
206, 153 Ala. 360; Vines v. Vines, 40 
So. 84, 145 Ala. 679; Cook v. Thornton,,. 
20. So. 14, 109 Ala. 523; Dunlap. v. 
Steele, 80 Ala. 424; Davis v. Young, 
20 Ala. 151. 


59. Ginsberg v. Pohl, eae Md. 505; 
Weitzel v. Marr, 46 Pa. 463. 


[a] Although aia may have 
imperfect equities on personalty the 
holder of the legal title may sue for 
its destruction. Atlanta, etc., R. Co. 
eR pice i 67 S.E. 678, 7 Ga.App. 


[b] General property in personal- 
ty draws to it possession in law. 
Bulkley v. Dolbeare, 7 Conn. 232; 
University of Vermont and State Agr. 


eee vy. Ward, 158 A: 778, 104 Vt. 


60. Covington v. Simpson, 52 A. 
349, 19 Del. 269; Dunning v. Fitch, 
66 Ill. 51. 
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held that one having general or special property 
and a right to immediate possession may maintain the 
action,®! although the actual possession is In an- 
other.°? The owner cannot maintain the action where 
possession of property is held by another person 
who has a special property therein,®* unless his spe- 
cial property has been forfeited.°* The rule applies 
where the personalty is in the custody of the law®® 
as in ease of goods attached, although wrongfully, 
and in the custody of the officers.*® 


61. ill—Cannon v. Kinney, 4 Ill. 
9; Freeman v. Barnes, 162 I1l.App. 
18. 

Ind.—Hume v. Tufts, 6 Blackf. 136. 


Me.—Freeman v. Rankins, 21 Me. 
446; Lunt v. Brown, 13 Me. 236. 


poe Maen v. Smith, 1 Miss. 
72. 


N.H.—Barron v. Cobleigh, 11 N.H. 
5ov, 35 Am. D:. 505. ‘ 

N.Y.—Hanmer v. Wilsey, 17 Wend. 
91; Putnam v. Wyley, 8 Johns. 432, 
5 Am.D. 346. 


S.C.—Bell v. Monahan, 
38, 31 Am.D. 548. 


[a] Bailor must show immediate 
right of possession to recover against 
one who takes from the bailee. Dick 
v. Cooper, 24 Pa. 217, 64 Am.D. 652. 


62. Bassett v. Spofford, 45 N.Y. 
387, 6 Am.R. 101 [aff 2 Daly 432]. 


63. U.S.—Corfield v. Coryell, 6 F. 
Cas.No, 3,280, 4 Wash.C.C. 371. 


Ala.—Boswell v. Carlisle, 70 Ala. 
244, 


Me.—Lunt v. Brown, 13 Me. 236. 
Md.—Ginsberg v. Pohl, 35 Md. 505. 


Mass.—Mugegridge v. Eveleth, 9 
Mete, 233. 


Miss.—McFarland. v. Smith, 1 Miss. 


a 


23 S.C.L. 


N.H.—Gay v. Smith, 38 N.H. 171. 
Pees v. Shotwell, 7 Watts&S. 


R.I.—Hunt v. Pratt, 7 R.I. 283. 


S.C.—Bell v. Monahan, 23 S.C.L. 38, 
31 Am.D. 548. 


Tex.—Saenz v. Mumme, (Civ.App.) 
85 S.W. 59. 


Vt.—Bourne v. Merritt, 22 Vt. 429. 


Eng.—Boden v. Roscoe, [1894] 1 Q. 
B. 608. 


Ont.—Henderson v. Moodie, 8 U.C. 
Q.B. 348. 


But see Luse v. Jones, 39 N.J.Law 
707; Neff v. Thompson, 8 Barb. (N. 
Y.) 218 (lien for agistment of sheep); 
Strong v. Adams, 30 Vt. 221, 73 Am.D. 
305 (in all of which cases the owner 
was allowed to sue, although the chat- 
tels were in the possession of another 
who had a special property in them); 
Coe v. English, 11 Del. 456 (holding 
that where the distinction between 
actions of trespass and case has been 
abolished by statute the action may 
be brought by the owner out of pos- 
session). 


[a] Under conditional sale agree- 
ment.—Hurd v. Fleming, 34 Vt. 169. 


[b] Under distress damage feas- 
ant, so long as the distress is de- 


tained. Boden v. Roscoe, [1894] 1 Q. 
B. 608. 

[ec] Under a lease.—Lunt  v. 
Brown, 18 Me. 236; McFarland vy. 


Smith, 1 Miss. 172; Clark v. Carlton, 
1 N.H. 110 (horse for nine days); 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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An action does 


Putnam v. Wyley, 8 Johns. (N.Y.) 
482, 5 Am.D. 346 (cows and sheep for 
Fitler v. Shotwell, 7 Watts 
(Pa.) 14; Bell _v. Monahan, 23 
S.c.L. 38, 31 Am.D. 548 (herse jet to 
“make a crop’); Saenz v. Mumme, 
(Tex.Civ.App.) 85 S.W. 59 (farm ani- 
mals on a farm rented to another); 
Keyes v. Howe, 18 Vt. 411 (cow); 
Ward v. Macauley, 4 T.R. 489, 100 
Reprint 1135; Henderson v. Moodie, 
3 U.C.Q.B. (Ont.) 348 (at least where 
there is no injury to the reversion, 
and a seizure under execution against 
tenant, but without removal and even 
sale, does not injure the reversion). 


{d] Under mortgage (1) whether 
expressly giving mortgagor right of 
possession (Hall v. Snowhill, 14 N.J. 
Law 8); (2) or only giving the mort- 
gagee right to take possession which 
he has not taken (Skiff v. Solace, 23 
Vt. 279). Contra Dunlap v. Steele, 
80 Ala. 424 (where the distinction be- 
tween a right to take possession and 
a right of possession without any act 
to perfect it is not observed). 


[e] UWnéer parol charter of a ves- 
sel_—Muggridge v. Eveleth, 9 Mete. 
(Mass.) 233. 


{f] Under pledge as security for 
debt.—Gay v. Smith, 88 N.H. 171. 


[e Under right of possession for 
definite time under contract.—Cor- 
field _v. Coryell, 6 F.Cas.No. 3,230, 4 
Wash.C.C. 371; Davis v. Young, 20 
Ala. 151; Lunt v. Brown, 13 Me. 236. 


64. Fields v. Williams, 8 So. 808, 
Siege 602; Briggs v. Bennett, 26 Vt. 


[a] As by destruction of bailment. 
Sma he. v. Moseley, 10 Vt. 208, 33 Am. 


[b] As by failure to make pay- 
ments due under conditional sale 
agreement. Jordan v. Wells, 16 So. 
23, 104 Ala. 383. 


[c] As by use of bailment differ- 
ent from that authorized, not a mere 
abuse of the authority. Swift v. 
Moseley, 10 Vt. 208, 88 Am.D. 197. 


[d] As by use of property held 
under contract, different from_ that 
au norieen: Briggs v. Bennett, 26 Vt. 


[e] Termination of lease.—Where 
the lease of the machine in contro- 
versy required the lessee to take good 
care thereof and not to underlet it, 
and gave the lessor right to take pos- 
session for any breach of the condi- 
tion, the bringing of replevin by the 
lessor after defendant had taken pos- 
session of 1%e machine from the les- 
see was an election to terminate the 
lease, which gave lessor right to pos- 
session thereof sufficient to maintain 
an action of trespass, especially 
where the lessee made no objection, 
but appeared as a witness for the 
lessor. Semonian vy. Panoras, 116 A, 
417, 44 RI. 165, 20 A.L.R. 88 [rearg 
den 117 A. 235, 20 A.L.R. 83]. 


65. Joseph y. Henderson, 10° So. 
843, 95 Ala. 213; Ginsberg v. Pohl, 
35 Md. 505; Gloss v. Black, 91 Pa. 


not lie against 4 purchaser of goods 
whether the sheriff delivers them®’ or not.°* O. 
having a special interest in the chattels cannot main- 
tain trespass where they are adversely held by an- 
other.6® Nor ean the owner maintain the action for 
acts done during the adverse- holding.*° 


si 


[§§ 


[§ 51] b. Coupled with Legal Title. Actual pos- 
session coupled with unrestricted legal title,“* or even 
restricted to some extent,?? is sufficient to maintain ~ 


418; Hunt v. Pratt, 7 R.I. 283. 


66. Joseph v. Henderson, 
848, 95 Ala. 213; 
35 Md. 505; Hunt v. Pratt, 7 R.I. 283. 


67. Gloss v. Black, 91 Pa. 418; 
Ward v. Taylor, 1 Pa. 238. 


68. Hammon vy. Fisher, 
(Pa.) 330. 


69. Lewis v. Carsaw, 15 Pa. 31 
(sheriff after delivery to another 
of goods levied on, to be redelivered 
at future time, cannot maintain tres- 
pass). 


2 Grant 


70. McCarty v. Vickery, 12 Johns. 


(N.Y.) 348; 
463. 
(taking goods from one who obtained 
them from the owner by trespass). 


[a] 


Weitzel v. Marr, 46 Pa. 


er cannot maintain trespass against 
one who removes it for the vendee, 
although the sale was fraudulently 
obtained and plaintiff forbid the re- 
moval. McCarty v. Vickery, 12 
Johns, (N.Y.) 348.. (2) Possession of 
land gives possession of chattels on it 
so that trespass cannot be maintained 
for their conversion. Weitzel v. 
Marr, 46 Pa. 463. 


71. Callagan vy. American Trust & 
Savings.Bank, 196 Ill.App. 102; Kel- 
ley v. Seward, 51 Vt. 436; Cummings 
v. Friedman, 26 N.W. 575, 65 Wis. 183, 
56 Am.R. 628. See Bowman v. Yield- 
ing, (Mich. T. 3 Vict.) 3 Ont. Case 
Law Dig. 6904 (momentary posses- 
sion in owner after recaption by pur- 
chaser from a thief, purchaser at once 
retaking). ; 


72. Frankenthal v. Camp, 55 Ill. 
169; Browning v. Skillman, 24 N.J. 
Law 351; 
Ont.A. 146. 


[a] Rule applied to: (1) Prop- 
erty levied on by sheriff but left in 
owner’s possession. Browning v. 
Skillman, 24 N.J.Law 351. (2) Prop- 
erty under contract of sale by owner 
and receipt of part of purchase-price. 
Frankenthal v. Camp, 55 Ill. 169. 


[b] Rights in part of crop.—At an 
auction sale of grass and crops held 
at a farm the plaintiff purchased the 
crop of swedes in one of the fields, 
and the defendant purchased the 
grass on an adjoining field. One of 
the conditions upon which the plain- 
tiff purchased the crop of swedes was 
that he should not remove from the 
field more than one half of the crop 
of swedes, the other half having to be 
consumed on the field. The defendant 
put a number of sheep into his field 
of grass, and the sheep got into the 
plaintiff's field of swedes and did con- 
siderable damage to the swedes:— 
Held, that the fact that the right of 
the plaintiff to remove the swedes 
from the field was limited to one-half 
of the crop did not prevent him from 
maintaining an action of trespass in 
respect of the damage done by the de- 
fendant’s sheep, as the plaintiff had 
such an exclusive right of possession 
in the crop as wouid entitle him to 
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from the sheriff, : 
One — 


a ee 


10 Sous 
Ginsberg v. Pohl, © 


See Hunt v. Pratt, 7 R.I. 283 


Rule applied.—(1) After sale | 
and delivery of wood, the former own- | 


McMartin v. Hurlburt, 2 


eer AST ; F 3 Para 


“obligees of bonds.®° 


against third persons. 


- maintain an. action of _ trespass. 
eo v. Courtier, [1918] 1 K.B. 


73. Harrison v. Davis, 2 Stew. 


 {Ala.) 350. 


74. Sterrett v. Kaster, 37 Ala. 366; 

Bliss v. Winslow, 13 A. 899, 80 Me. 
' 274, 6 Am.S3.R. 195. See Hallett v. 
y Novion, 14 Johns. (N.Y.) 273 [rev 16 
Johns, 327] (foreign shipmaster re- 
ceiving commission in United States || 
_ waters contrary to statute). 


_._ [a] Rule applied: (1) In action 
_ by master for injury to property sold 
to his slave in violation 6f a statute 
_ making a sale of goods to a slave 
_ without the master’s consent a penal 
offense. Sterrett’s Ex’r v. Kaster, 37 
Ala. 366. (2) Where inspector of cus- 
“a toms purchasing and taking posses- 
sion of a vessel contrary to statute 
- forbidding it. Bliss v. Winslow, 13 
_ A. 899, 80 Me. 274, 6 Am.S.R. 195. 


75. Miller v. Kirby, 74 Hl. 242; 
| Cummings v. Friedman, 26 N.W. 575, 
65 Wis. 183, 56 Am.R. 628. 


[a] Rule applied to possession of 
a store and goods by the former own- 
er with right to make sales, receive 
proceeds, and manage the store, al- 
though a deed of trust to secure pay- 

ment has been given by him. Miller 
vy. Kirby, 74 Ill. 242. 


6. U.S.—Pacific Ins. Co. v. Con- 
"ard, 6 Pet. 262, 8 L.Ed. 392 {aff 18 F. 
~ Cas.No. 10,647, Baldw. 138]. 


-  Ala.—lunsford y. Deitrich, 5 So. 
) 461, 86 Ala. 250, 1 Am.S.R. 37. 


5 Ark.—Warner v. Capps, 37 Ark. 32. 
i Ga.—Boyd v. McArthur, 48 S.E. 358, 


120 Ga. 974. 
: La.—McGrew v. Browder, 2 Mart. 
me N.S. 17. 
. oe Coming v. Snow, 11 Mass. 
a et v. Thompson, 8 Barb. 
Se 


Vt.—Houston v: Howard, 39 Vt. 54. 


- Ont.—Robertson v. Strickland, 28 
» U-C.Q.B. 221. 

77. Houston v. Howard, 39 Vt. 54 
(although defendant had before at- 
tached the goods and been summoned 
by plaintiff under trustee process). 


78 McGrew vy. Browder, 2 Mart.N. 
mete (1ua.) 17. 
‘79, ‘Neff v. Thompson, 8 Barb. (N. 
 Y.) 213 (lien for agistment). 
80. Pacific Ins. Co. v. Conard, 18 
 F.Cas.No. 10,647, Baldw, 138 [aff 6 
Pet. ~CU:S.) 262, 8 L.Ed. 392] (re- 
- spondentia pond with assignment of 
bill of lading). 
, 81. Mass.—Gibbs  v. 
Mass. PA 
j _ Miss.—Brown ve Thomas, 26 Miss. 
335. 
N.Y.—Russell v. ped 11 Barb. 541. 
Vt.—Houston v. Howard, 39 Vt. 54. 


Chase, 10 


‘an action for a trespass to personalty, and this is 
ue notwithstanding the legal title was obtained 
by fraud,’ or contrary to a statute.74 


— [§ 52] c. Coupled with Rights Less Than Legal 
‘Title. Actual possession coupled with an equitable 
title is sufficient,*® _or possession coupled with some 
_ other interest,7® such as that of attaching credi- 
' tors,77 foreion administrators,78 lien holders,?® or 
Possession of officer under 
legal process is also sufficient,$t and the general rule 
_ applies as against the ceneral owner,®2. as well as 
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sonalty.°4 


[§ 54] e. Not Coupled with an Interest.°® 
actual possession of chattels without other title is 
sufficient to maintain an action in trespass for the 
unlawful and forcible taking of them by a person 
other than the true owner or one connecting him- 
self in some way with the true owner.®¢ 
need be no other proof of title,87 although the title 
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[§ 53] d. Under Color of Title. Possession under 
color and claim of title has been held to be suffi- 
cient to maintain an action for a trespass to per- 


Mere 


There 


is actually in another person, 88 and although the 


Con, Ler OLB: (5% 


[a] Under attachment.—Houston 
v. Howard, 39 Vt. 54. 


_[b] Under distress warrant.— 
Simpson v. Great Western R. Co., 17 
UG. Q:B= (Ont.) 6% 


{c] Under execution.—-Gibbs v. 
Chase, 10 Mass. 125; Brown v. Thom- 
as, 26 Miss. 335. 


[d] That the sheriff was not in- 
demnified till after delivery to plain- 
tiff does not aid defendant. Russell 
v. Gray, 11 Barb. (N.Y.) 541. 


62. Lunsford v. Deitrich, 5 So. 461, 
86 Ala. 250, 1 Am.S.R. 37; Cowing v. 
Snow, 11 Mass. 415. 


[a] Bule applied to an interest as 
house builder having right to posses- 
sion of plans during building opera- 
tion against architect owning them. 
Lunsford v. Deitrich, 5 So. 461, 86 
Ala. 250, 1 Am.S.R. 37. 


[b] Thienholder against general 
Era ee v. Snow, 11 Mass. 


83. Warner v. Capps, 37 Ark. 32; 
ee: CA nar, 48 S.E. 358, 120 
a. 4, 


84 Barker v. Chase, 24 Me. 230 
(assignee under assignment void un- 
der provisions of a statute); Hmer- 
son v. Thompson, 18 N.W. 503, 59 Wis. 
619 (grantee of void tax title). 


85. See also supra § 50. 


86. U.S.—Guttner v. Pacific Steam 
Whaling Co., 96 F. 617. 


Ala.—Carter v. Fulgham, 32 So. 684, 
184 Ala. 238; Alabama Great South- 
ern R, Co. v. ‘Jones, 71 Ala, 487; Tarry 
v. Brown, 34 Ala. 159. 


Ark.—Warner v. Capps, 37 Ark. 32. 


ECON Eien v. Fenn, 32 Conn. 
158. 


Del.—Covington v. Simpson, 52 A. 
349, 19 Del. 269. 


Ill.— Gilson v. Wood, 20 Ill. 37. 


La.—Gardiner v. Thibodeau, 14 La. 
Ann, 732. 


Me.—Craig v. Gilbreth, 47 Me. 416; 
Brown v. Ware, 25 Me. 411. 


fei a Saki tar v. Snow, 11 Mass. 


Minn.—Laing v. Nelson, 43 N.W. 


476, 41 Minn. 521. 
Mo.—Boston vy. Neat, 12 Mo. 125. 


N.H.—Barron y. Cobleigh, 11 N.H. 
557, 35 Am.D. 505. 


N.J.—Outcalt v. 
Law 443. 


N.Y.—Wheeler v. Lawson, 8 N.H. 
360, 103 N.Y. 40; Inderlied v. Whaley, 
20 'N.Y.S. 183, 65 Hun 412; Kissam 
v. Roberts, 19 N.Y.Super. 154; Grif- 
fith v. Friendly, 62 N.Y.S. 391, 30 
Mise. 394; Sickles v. Gould, 51 How. 
Pr. 22? Butts v. Collins, 13 Wend. 139; 
Hoyt v. Gelston, 13 Johns. 141 [att 


Durling, 25 N.J. 


13 Johns. 561 (aff 3 Wheat. (U.S.) 246, 
4 L.Ed. 381)] 


gp Cunningham v. Ritter, 4 Kulp 


Tenn.—Carson v. Prater, 6 Coldw. : 
565, Thomps.Cas. 327; Criner v. Pike, 
2 Head 398. 


Tex.—P. J. Willis & Bro. v. Hud- 
son, 63 Tex. 678. 


Vt.—Wooley v. os 35 Vt. 214; 
Fisher v. Cobb, 6 Vt. 


W.Va.—Wustland v. pt, 9 
W.Va. 438. 


Wis.—Emerson vy. Thompson, 18 N. 
W. 503, 59 De 619; Rogan v. Perry, 
6 Wis. 194 


Haw Saber Vs) PaSsle ys) dake ni 
Tr. 573. 
87. Hurd v. West, 7 Cow. (NY) 


752; Cummings v. Friedman, 26 N.W, 
575, 65 Wis. 183, 56 Am.RB. 628. 


[a] Plaintiff purchaser from one 
without title—Hurd v. West, 7 Cow. 
(N.Y.) 752. 


[b] Possession is prima facie evi- 
dence of title in possessor. Kemp v. 
Seely, 3 N.W. 830, 47 Wis. 687. 


{[c] Possession is deemed title 
against (1) all the world except the 
owner-(Cook v. Howard, 13 Johns. 
(N.Y.) 276; Potter v. Washburn, 13 
Vt. 558, 37 Am.D. 615), (2) or one who 
shows superior title in himself 
(Brown v. Ware, 25 Me. 411), (3) or, 
one who shows a right to immediate 
Beers (Searles v. Crombie, 28 Ill. 
396). 


ss. U.S.—Guttner v. Pacific Steam 
Whaling Co., 96 F. 617. 


Ala.—tTerry v. Williams, 41 So. 804, 
148 Ala. 468; W. K. Syson Timber 
meee v. Dickens, 40 So. 7538, 146 Ala. 


Me.—Bradley v. Davis, 14 Me. 44, 30 
Am.D, 729. 


Mass.—Cowing v. Snow, 11 Mass. 
5 


Minn.—Laing v. Nelson, 43 N.W. 


476, 41 Minn. 521. 
N.Y.—Bass v. Pierce, 16 Barb. 595. 


Vt.—Taylor v. Hayes, 21 A. 610, 63 
Vt. 475. 


Ing.—Colwill v. Reeves, 2 Campb. 
575, 170 Reprint 1257. 


[a] Husband in possession of his 
wifoe’s property.—Taylor v. Hayes, 21 
A. 610, 63 Vt. 475. 


[b] Mere bailee—Thompson  v. 
Spinks, 12 Ala. 155; Bradley v. Davis, 
14 Me. 44, 30 Am.D. 729; Laing v. 
Nelson, 43 N.W. 476, 41 Minn. 521; 
Strong v. Adams, 30 Vt. 221, 73 Am.D. 
305. See Cowing v. Snow, 11 Mass, 
415 (bailee holding for a lien-holder; 
action for a taking by the owner); 
Bass v. Pierce, 16 Barb. 595 (plaintiff 
hired by owner of cow to keep her in 
his pasture in the daytime and de- 
fendant taking her therefrom). 


928 [63 C.J.] 


possession is wrongful against persons other than 
defendant,®® but the possession must be complete.®° 


[§ 55] 2. Title and Lesser Rights—a. Personalty 
Not in Actual Possession of Anyone. 
title to personalty is sufficient to maintain trespass 
where there is no one in actual possession,°? or no 
intervening adverse right of enjoyment in exist- 
ence;®?_ but this is not true as to title acquired 


subsequent to the trespass.° 


[§ 56] b. Personalty Held by Another but Not 
Although the actual 
possession of personalty is in another, legal title 


Adversely—(1) Legal Title. 


{c] Expressman who had, by di- 
rection of the owner, taken posses- 
sion of household goods for removal 
could maintain an action for trespass 
against a rival express company 
which took a portion of the goods 
from his possession against his pro- 
test. Matthews v. Smith’s Express 
Co., 28 N.Y.S., 132, 1 Misc. 240. 


{[d] Master of canal boat.—Moore 
v. Robinson, 2 B.&Ad. 816, 22 H.C.L. 
344, 109 Reprint 1346. 


[e] Receiver of a telegraph com- 
pany in possession of its wires was 
entitled to recover damages against 
another company which had cut its 
wires and strung others on its poles 
without its consent. Farnsworth v. 
Western Union Tel. Co., 3 Silv.Sup. 
OMG Sen ious 


[f]. Seamen on board an icebound 
vessel, abandoned by the master and 
others, could maintain trespass 
against the owners of another vessel 
which took stores and property off the 
vessel without their consent. Gutt- 
ers Pacific Steam Whaling Co., 96 


[g] Ship-keeper in possession for 
sale or return.—Colwill v. Reeves, 2 
Campb. 575, 170 Reprint 1257. 


[h] Warehouseman could not set 
up a title in a third person, in an ac- 
tion to recover the value of property 
stored with him, brought by the per- 
son from whom he had received the 


ee Leoncini v. Post, 13 N.Y.S. 
89. Criner v. Pike, 2 Head (Tenn.) 
398. See Barron v. Cobleigh, 11 N.H. 


557, 85 Am.D. 505 (possession wrong- 
ful against the true owner). 


[a] Possession of horse taken up 
as estray is sufficient, although the 
statute was not complied with. Bos- 
ton v. Neat, 12 Mo. 125. But see Bay- 
less v. Lefaivre, 37 Mo. 119. 


$0. Pierson v. Post, 8 Cai. (N.Y.) 
175, 2 Am.D. ‘264 (pursuit of a wild 
fox with hounds); Young v. Hichens, 
6 Q.B. 606, 51 E.C.L. 606, 115 Reprint 
228 (partial surrounding of a shoal 
of mackerel with a seine). 


[a] oss of possession.—(1) 
Where a horse taken up as an estray 
strays again completely out of posses- 
sion, the possession is lost. Bayless 
v. Lefaivre, 37 Mo. 119. (2) A horse is 
not lost to possession merely from 
being at large on the range. Boston 
v. Neat, 12 Mo. 125. (8) A horse is 
not lost to possession by straying 


into a neighbor’s field. Criner v. 
Pike, 2 Head (Tenn.) 398. 
[b] Momentary possession in 


course of a struggle to take posses- 
sion between two servants is not 
enough. Peachey v. Wing, 5 L.J.K. 
ISON Spee 


91. Ala——Boswell v. Carlisle, 
Ala. 244. 


ee 


70 
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Unrestricted 


expired.?° 


for trespass, although the property was held by the 


possession,? but 


ae ome v. Moore, 10 Ga. 
384. 


Ky.—Ford Lumber & Mfg. Co. v. 
Griggs, 118 S.W. 920; Walton v. 
Clarke, 4 Bibb 218. 


N.Y.—Goff v. Kilts, 15 Wend. 550. 
Vt.—Bailey v. Quint, 22 Vt. 474. 


[a] Rule applied to: (1) Title 
after lien of a sawyer of logs is 
waived by loss of possession. Bailey 
v. Quint, 22 Vt. 474. (2) Title to bees 
which have swarmed and entered a 
tree on another’s land, the owner fol- 
lowing and marking it. 
15 Wend. (N.Y.) 550. 


92. Boswell v. Carlisle, 
244, 


93. Wilson v. Haley lLive-Stock 
Co., 14 S.Ct. 768, 153 U.S. 39, 38 L.Ed. 
627 (plaintiff a corporation not or- 
ganized till after the trespass); Im- 
lay v. Sage, 5 Conn. 489, 


94 <Ala.—Cook y. Thornton, 20 So. 
14, 109 Ala. 523. 


Ark.—Overby v. 
459, 68 Am.D. 49. 


Del.Covington v. Simpson, 52 A. 
349, 19 Del. 269. 


Be a eeeoy v. Johnson, 2 Fla. 


70 Ala. 


McGee, 15. Ark. 


Ga.—Atlantic, etc., R. Co. v. Fuller, 
48 Ga. 423. 


Ky.—Daniel 
Marsh, 18. 


Me.—Toothaker v. Pennell, 
488, 106 Me. 188. 


Md.—Young vy. Mertens, 27 Md. 114. 


Mass.—Stanley v. Gaylord, 1 Cush. 
526, 48 Am.D. 643. 


N.H.—Morse v. Pike, 15 N.H. 529. 


N.Y.—Root v. Chandler, 10 Wend. 
T10;-2'5 Amb: 546, 


N.C.—Carson v. Noblet, 4 N.C. 136, 
6 Am.D. 554. 


Pa.—Talmadge v. Scudder, 38 Pa. 
oul Hower v. Geesaman, 17 Serge.&R. 


Ve Hollands 24° 45.5. 


76 A. 


Ve pases a v. Mitchell, 19 S.C.L. 


S.D.—Bourcy v. Kaufman, 146 N. 
W. 1074, 33 S.D. 635. 


Tex.—P. J. Willis & Bro. v. Hudson, 
63 Tex. 678. 


Vt.— Hayward Rubber Co. v. 
Duncklee, 30 Vt. 29; Swift v. Mose- 
ley, 10 Vt. 208, 38 Am.D. 197%. 


Eng.—White v. Morris, 11 C.B. 1015, 
73 4.C.L. 1015, 188 Reprint 778. 


es ao v. Cotter, 3 N.S.Dec. 


On he Duens v.. White, 32 U.C.Q.B. 


60 
[a] 


Rule applied to property: (1) 


Goff v. Kilts,’ 


mortgagor, where the mortgage gives the right of | 
if the mortgage contains a stipu- | 
lation or reservation, express or implied, that the 


Held by common carrier; 


but refused by the consignee. Young 
v. Mertens, 27 Md. 114. (2) In hands 


of assignor for benefit of creditors | 


with permission of the assignee. 


Dallam v. Fitler, 6 Watts&S. (Pa.) 


323. (3) In hands of assignor of 


goods, to secure payment of money to - 


remain in his hands until default, 
ete. White v. Morris, 11 C.B. 1015, 
73 E.C.L. 1015, 188 Reprint 778. (4) 
In hands of dealer ‘“‘to sell or return 
on demand.” Schloss v. Cooper, 27 
Vt. 623. (5) %In hands of tnsolvent 
by permission of the assignee. Har- 
vey v. Cotter, 3 N.S.Dec. 161. (6) In 
hands of peddler, owner having right 
to immediate possession, Chaffee v. 
Sherman, 26 Vt. 237. 


95. Atlanta, B. & A. R. Co. v. Min- 
chew, 67 S.E. 678, 7 Ga.App. 566. 


[al 
ment, being entitled to possession of 
all the hay grown thereon against all 
persons except his colessee, could sue 
in his own name for the recovery of 
all of the hay as against a trespasser. 
Seer ne Kaufman, 146 N.W. 1074, 33 


96. Thomas v. Snyder, 23 Pa. 515; 
Thomas v. Philips, 7 C.&P. 573, 32 BH. 


bt 
thereto, with the right to immediate possession, is 
sufficient to support the owner’s action,®°* notwith- 
standing others may have imperfect or inchoate — 
equities in the property.°® 
plied where the property was held by an agent,?° — 
or servant of the owner,®? or by g bailee where the 
owner had the immediate right to possession,®* but | 
not if the bailment is for a term which has not 
A mortgagee may maintain an action — 


# 


} 


The rule has been ap- 


action by | 
vendor of goods consigned to another | 


A colessee of an Indian allot- — 


C.L. 765, 173 Reprint 253 (cow pur-— 


chased by one commissioned by plain- 
tiff to buy a cow for her, although 
plaintiff had not assented to the pur- 
chase or ever received the cow). 


97. P. J. Willis & Bro, v. Hudson, 
63 Tex. 678. 


ba Ala.—Davis v. Young, 20 Ala. 


Ark.—Overby v. 
459, 63 Am.D. 49. 


Ga.— Atlantic, ete., R. Co. v. Fuller, 
48 Ga. 423. 


McGee, 15 Ark. 
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Me.—Staples v. Smith, 48 Me. 470; 
eer ns v. Davis, 14 Me. 44, 30 Am.D. 


Mass.—Stanley vy. Gaylord, 1 Cush. 
536, 48 Am.D. 648. 


N.Y.—Root v. Chandler, 10 Wend. 
110, 25 Am.D. 546; Orser v. Storms, 
9 Cow. 687, 18 Am.D. 543. 


N.C.—White v. Griffin, 49 N.C. 139; 
White v. Morris, 8 N.C. 301. 


vt.—Strong v. Adams, 30 Vt. 221, 
73 Am.D. 305; Potter v. Washburn, 
13 Vt. 558, 37 Am.D. 615. 


Eng.—Lotan v. Cross, 
464, 170 Reprint 1219. 


[a] Even against bailee.—Lotan 
es: 2 Campb. 464, 170 Reprint 


2 Campb. 


Vv. 
12 


99. Lunt v. Brown, 13 Me. 
McFarland v. Smith, 1 Miss. 172. 


1. Dunlap v. Steele, 80 Ala. 424; 


236; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Ky.—Long v. Bledsoe, 3 J.J.Marsh. . 


— 


bet eed 


x 


‘ 


nea 


A 


_ mortgagor’s possession.? 
trespass, although delivery has not been made,® even 
against the vendor,* although the thing given to the 
vendor in exchange was destroyed before delivery.® 


ey ae 


as a parsonage.?? 


a ee an eo Se ee 
* ~~ raed U8 x 


Bi “wy (2 


-§§ 56-61] 


mortgagor shall retain possession until default, or 
until some future contingency or event, the mort- 
gagee cannot maintain an action for injuries to 
the property committed during the period of the 
A vendee may maintain 


[§ 58] A. In General. Generally speaking any 
person may maintain trespass to realty who has 
sufficient possession of the land® although title is 
A person seized of an estate in re- 
version or remainder, whether it be in fee, or for life 
or for years, may maintain trespass!? as may also 
a minister in possession of land occupied by him 
If the land is unoccupied, the 
Action for trespass to the 
person should be brought by the person injured.'* 


in another.?° 


owner alone may sue.?3 


[§ 59] B. Assignees. 


Boswell v. Carlisle, 70 Ala. 244; Cod- 
man v. Freeman, 3 Cush. (Mass.) 306. 


See Porter v. Flintoff, 6 U.C.C.P. 
(Ont.) 335. 
2. Dunlap v. Steele, 80 Ala. 424; 


Boswell v. Carlisle, 70 Ala. 244. 


8. Parsons v. Dickinson, 11 Pick. 
(Mass.) 352; Beals v. Guernsey, 8 
Johns. (N.Y.) 446, 5 Am.D. 348; Poole 
v. Mitchell, 19 $.C.L. 404; Forman v. 
Dawes, C. & M. 127, 41 E.C.L. 75. 


4. Smith v. Sherwood, 2 Tex. 460. 


5. Edwards v. Edwards, 11 Vt. 587, 
34 Am.D. 711. 


6 Boynton v. Turner, 13 Mass. 391 
(hiring a chaise by an infant gives 
his father who ratifies the act and, 
being entitled to his wages, directs 
him to pay the hire, a right to main- 
tain an action against one who in- 
jures it). 


fa] Possessory title sufficient to 
support an action for a wrongful de- 
struction of personal property. 
Cleveland, C., C. & St. L. Ry. Co. v. 
Born, 96 N.E. 777, 49 Ind.App. 62. 


7. Thornton v. Dwight Mfg. Co., 
SANSo0.-18% 13% Ala. 211;— Wilson: v. 
Wilson, 37 Md. 1, 11 Am.R. 518; Mer- 
rill v. Hunnewell, 13 Pick. (Mass.) 
213; Waldron v. Haupt, 52 Pa. 408. 


[a] Rule applied to: (1) Mere 
right to take ice from a canal. Payne 
Vv.) Ulmer; -1 Walk. (Pa.). 516. (2) 
Right as vendor of property sold and 
delivered but not paid for. Waldron 
v. Haupt, 52 Pa. 408. (3) Right by 
verbal agreement purporting to con- 
vey after-acquired property, to prop- 
erty acquired thereafter. Wilson v. 
Wilson, 37 Md. 1, 11 Am.R. 518. (4) 
Right of vendee of wagon made to 
order, before delivery. Ledbeter v. 
Blassingame, 31 Ala. 495. (5) Right 
to definite number of brick, part of 
a mass and not separated or desig- 
nated specially. Merrill v. Hunne- 
well, 13 Pick. (Mass.) 213. (6) 
Statutory right of landlord to attach 
rown on the leased land to 


@ crop c 
secure his rent. Thompson v. Spinks, 
12 Ala. 155. (7) Statutory vendor’s 


lien on timber, after delivery to the 
purchaser. Thornton v. Dwight Mfg. 


An action of trespass not 
being assignable, an assignee of the action cannot 
sue,15 except where authorized by statute.1® 
assignee of the equity of redemption in possession, 
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sion.? 
sufficient.8 


IV. PERSONS ENTITLED TO SUE 


[By ALEXANDER O. CorstveT] 


An 


Co., 34 So. 187, 137 Ala. 211. 


8 Woodruff v. Halsey, 8 Pick. 
(Mass.) 333, 19 Am.D. 329; Buck v. 
Aikin, 1 Wend. (N.Y.) 466, 19 Am.D. 
535; Roberts v. Messinger, 19 A. 625, 
134 Pa. 298. 


[a] Rule applied to: (1) Right of 


mortgage even before condition bro- 
ken. Woodruff v. Halsey, 8 Pick. 
(Mass.) 3338, 19 Am.D. 329. (2) 


Statutory right of widow and chil- 
dren to retain property of a certain 
value free from claims of creditors, 
although there has been no adminis- 
tration. Roberts v. Messinger, 19 A. 
625, 1384 Pa. 298. 

9. See supra § 20 et seq. 

10. Paddock v. Wing, 16 How.Pr. 
(N.Y.) 547; Dobkins v. Hutton, 278 
P. 991, 129 Or. 648; Adams v. McKes- 
son, 53 Pa. 81, 91 Am.D. 183. See also 
supra § 28. 

[a] Bona fide tenant of homestead 
claimant.—Dobkins v. Hutton, 278 P. 
991, 129 Or. 648. 

[b] “Real party in interest, under 
statute requiring suit to be brought 
by such a person (see Parties § 69) 
may include one in possession. Pad- 
dock v. Wing, 16 How.Pr. (N.Y.) 547. 

[ec] Mere cropper cannot maintain 
action.—Adams vy. McKesson, 53 Pa. 
81, 91 Am.D. 183. 

11. Robinson v. Wheeler, 25 N.Y. 
252. 

12. 

[a] 


sion. 
poe kB 


Cargill v. Sewall, 19 Me. 288. 


But not without such posses- 
Cox v. Walker, 26 Me. 504. 


Kneeland-McLurg Lumber Co. 


‘vy. Lillie, 145 N.W. 1093, 156 Wis, 428. 


14. Enloe v. Western Union Tele- 
graph Co., 63 S.E. 590, 5 Ga.App. 502 
(ejection of plaintiff’s messengers). 


15. Galt v. Chicago, etc., R. Co., 41 
N.E. 648, 157 Ill. 125; Dean v. Metro- 
politan El. R. Co., 23 N.E. 1054, 119 
N.Y. 540. 


[a] Subsequent conveyance. — A 
right of action for a trespass to land 
is not assigned by a subsequent con- 
veyance of the land. Caledonian Coal 
Co. v. Rocky Cliff Coal Mining Co., 


[63 C.J.] 929 


; [$ 57] (2) Rights Less Than Legal Title. If the 
right to immediate possession is in plaintiff he may 
maintain trespass although he has less than legal 
title,® but where such right does not give right of 
possession it is not sufficient, as a mere right in 
personam against the owner or person in posses- 
A right in rem to possession, however, is 


however, may maintain the action.1? 


[§ 60] C. Corporations. A corporation in posses- 
sion of land may maintain an action of trespass,‘ 
even if the corporation be merely one de facto, 
since a mere trespasser cannot dispute its existence 
or right to hold the land.19 


[§ 61] D. Executors and Administrators. An ad- 
ministrator in actual possession of chattels may 
maintain trespass.?° 
deceased owner cannot sue for acts of trespass done 
before his death, since the action does not sur- 
vive;?1_ but if the action survives by statute the 
personal representative may sue.?? 


Personal representatives of a 


A joint tenant 


120 P. 715, 16 N.M. 517. 


16. Grant v. Smith, 26 Mich. 201; 
Chouteau v. Boughton, 13 S.W. 877, 
100 Mo. 406. : 


17. Fernald v. Linscott, 6 Me. 234. 


18 Greenville, etc., R. Co. v. Part- 
low, 48 S.C.L. 237; St. Stephen’s 
Church v. Tortelot, 3 N.B. 537. See 
St. George’s Church v. Cougle, 12 N.B. 
609 (unlawfully dismantling church; 
but in New Brunswick the corpora- 
tion is in possession of the real es- 
tate only if there is a vacancy; if 
there is a rector he is in possession 
and must sue). See also Corporations 


§ 2870. 
[a] Municipal corporation (1) 
having jurisdiction over highways 


may maintain trespass for injury to 
a bridge. Wellington County Corp. 
v. Wilson, 16 U.C.C.P. (Ont.) 124. (2) 
An action will lie in favor of the cor- 
poration against its own members 
who have injured the property by an 
ultra vires act of trespass. South 
Dist. School Section No. 16 v. Cam- 
eron, 2 Can.S.C. 690 (unlawfully mov- 
ing a schoolhouse). 


19. Golden Gate Mill, etce., Co. v. 
Joshua Hendy Mach. Works, 23 P. 45, 
82 Cal, 184. 


20. Covington v. Simpson, 52 A. 
349, 19 Del. 269. See also HExecutors 
and Administrators § 1816. 


21. Marcy v. Howard, 8 So. 566, 91 
Ala. 133; O’Conner v. Corbitt, 3 Cal. 
370; Spruill v. Branning Mfg. Co., 


40 S.B. 824, 130 N.C. 42; 
Gullidge, 20 N.C. 197. 

[a] At common law the heir could 
not sue for a trespass committed dur- 
ing the lifetime of his ancestor. Mc- 
Clain v. Todd, 5 J.J.Marsh. (Ky.) 335, 
22° Am. D. 37. 

22. Ind.—Pittsburgh, etc. R. 
vy. Swinney, 97 Ind. 586. 


Mo.—Bell v. Clark, 30 Mo.App. 224. 


N.C.—Dobbs v. Gullidge, 20 N.C. 
197 (heir cannot sue). 


Eng.—Hone y. Hamilton, Ir.R. 9 C. 
lWepalsy 


N.S.—Grant v. Wolfe, 32 N.S. 444. 


Dobbs vy. 


‘Co: 
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gets no new title on the death of the other tenant 
and so can maintain trespass for such acts.** 


[§ 62] E. Guardians and Next Friends. Trespass 
may be brought by a guardian in possession of the 
land of his ward;?4 and a mother in actual posses- 
sion of her child’s land as next friend or natural 
guardian has the right to bring suit.?°® 


[§ 63] F. Husband and Wife. A husband in 
actual possession of his wife’s land may sue for 
trespass thereon and he need not join his wife.?® 
He may also maintain, the action for injury to the 
wife’s personalty in his possession.?7 A wife in pos- 
session may sue, although the title is in her hus- 
band.28 She may maintain trespass as for entry 
on the house during the temporary absence of her 
husband,?® or even for entry on the house occu- 
pied by herself and her husband as husband and 


TRESPASS 


wife, resulting in injury to her from nervous ex- 


citement,?° or in fright and mental anguish and | 
A fortiori, the wife may sue for entry 


illness.?? 1 I 
on her own land,®? and this notwithstanding her 


husband lives thereon with her.** 


She may also || 
sue for levy of execution against her husband on — 
the grain on her land,** or for taking personalty — 


in her actual possession given her by her husband.*° _ 


[§ 64] G. Trustees. A tr 
trustee de facto, may maintain trespass.*7 


[§ 65] H. Widow and Tenant by Curtesy. A wid-— | 


A trustee,?® although only i| 


ow in possession may sue, although the title is in — 
the heirs of her deceased husband;** but otherwise | 


if the widow is not in possession.*® A tenant by the 
curtesy may maintain trespass,*° for injuries to land 
or other thing in his possession.*? 


V. PERSONS LIABLE#? 
[By ALEXANDER O. CorstvET] 


[§ 66] A. In General. In general where the act | persons are not liable for the act.48 A person pres- 


of trespass is done by one person other independent 


23. Spruill. v. Branning Mfg. Co., 
40 S.B. 824, 130 N.C. 42. 


24. Parks v. Dial, 56 Tex. 261. 
See also Guardian and Ward § 427. 


25. Johnson v. McGillis, 7 U.C.Q.B. 
(Ont.) 309. 


26. Ill.—McCarty v. Gray, 95 Ill. 
App. 559. 


Mass.—Brown v. Benjamin, 8 Allen 
197. 


N.H.—Albin v. Lord, 39 N.H. 196. 


Tex.—Collins v. Turner, 1 Tex.A. 
Civ.Cas. § 517. 


Ont.—Tucker vy. Phillips, 24 U.C.Q. 
B. 626. 


. 27. Taylor v. Hayes, 21 A. 610, 63 
Vt. 475. 


28. Lesch v. Great Northern R. 
Co., 106 N.W. 955, 97 Minn. 503, 7 
L.R.A.N.S. 93 (search of husband's 
residence by defendant’s employees) ; 
Ford v. Schliessman, 83 N.W. 761, 
107 Wis. 479 (intrusion by defendant 
in husband’s house while wife in pos- 
session). 


29. Ford v. Schliessman, 838 N.W. 
761, 107 Wis. 479. 


30. Engle v. Simmons, 41 So. 1023, 
148 Ala. 92, 121 Am.S.R. 59, 7 L.R.A. 
N.S. 96, 12 Ann.Cas. 740. 


31. Watson vy. Dilts,,89 N.W. 1068, 
116 Iowa 249, 93 Am.S.R. 239, 57 L.R. 
A. 559; Lesch v. Great Northern R. 
Co;, 106 UN.W. . 9545, 97 Minn. 503, 7 
L.R.A.N.S. 98. 


32. Hickey v. Welch, 91 Mo.App. 4; 
Lyon v. Green Bay, etc., R. Co., 42 
Wis. 548 (she being sui juris). 


33. Dayton v. Walsh, 2 N.W. 65, 47 
Wis. 113, 82 Am.R. 757 (although on 
purchase of the land on credit she 
pays nothing down, has no separate 
estate, and the husband manages the 
land for her); Boos v. Gomber, 23 
Wis. 284 (there is no presumption 
from her husband’s residence on the 
land with her and aid to her in cul- 
tivation of the land that he is in 
possession). 


34. Dayton v. Walsh, 2 N.W. 65, 
47 Wis. 118, 32 Am.R. 757. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


35. Cummings v. Friedman, 26 N. 
W. 575, 65 Wis. 183, 56 Am.R. 628. 


36. Kellogg v. King, 46 P. 166, 114 
Cal. 378, 55 Am.S.R. 74 (trustee hold- 
ing as lessee; he need not join the 
cestuis); Barber v. District No. ! 
School Trustees, 51 Ill. 396 (holding 
that school trustees holding legal 
title in their corporate capacity can 
sue in their corporate capacity); Al- 
ford v. Stanford, 13 Ky.L. 876 (trus- 
tee with legal title); Rogers v. White, 
1 Sneed (Tenn.) 68 (holding that the 
trustee may maintain the action as 
the party seized, although the cestui 
is in actual accupation of the land). 


87. Mallett v. White, 52 Conn. 50 
(a person in actual possession as 
trustee of a society not legally 
formed may sue); Green v. Cady, 9 
Wend. (N.Y.) 414; Walker v. Faw- 
cett, 29 N.C. 44 (holding that a trus- 
tee not legally appointed but having 
actual title and possession may sue). 


38. Byrne vy. Van Hoesen, 5 Johns, 
(N.Y.) 66 [aff 2 Wend. 153]; Frisbee 
v. Marshall, 30 S.E. 21, 122 N.C. 760; 
International, etc., R. Co. v. Timmer- 
mann, 61 Tex. 660 (so clearly if she 
is entitled-by statute to homestead 
in the land). 


[a]. Possession of chattels.—The 
widow may maintain an action for 
trespass to her deceased husband’s 
chattels where she was in actual pos- 
session of his chattels, worth less 
than three hundred dollars, without 
administration. Cunningham v. Rit- 
ter, 4 Kulp (Pa.) 381. 


39. Conklin v. Newman, 115 N.E. 
849, 278 Ill. 30. 


40. Clark v. 


Welton, 1 
(Conn.) 299. 


Root 


ad Mathews v. Bennett, 20 N.H. 
Sere Corporation see Corporations § 


County generally see Counties § 272 
et seq. 


Customs officer for detention of 
goods see Customs Duties § 76. 


Infant see Infants § 2038. 
Municipal corporation see Munici- 


ent at a trespass but taking no part in it is not 


pal Corporations § 1737. 


43. U.S.—Berry v. Fletcher, 3 F. 
Cas.No. 1,357, 1 Dill. 67. 


Ala.—Aiken v. McMillan, 106 So. 
150, 213 Ala. 494; Brewer v. Kaul 
Lumber Co., 69 So. 84, 193 Ala. 269. 


La.—Bright v. Bell, 37 So. 976, 113 
La. 1078. 


N.C.—Keenan v. New Hanover 
County Com’rs, 83 S.E. 556, 167 N.C. 
356 [reh den 85 S.E. 5, 169 N.C. 246]. 


Prime hh v. Eden, 29 Pa.Co. 


Wis.—Roche v. Milwaukee Gaslight | 


Co., 5 Wis. 55. 


Eng.—Peacock vy. Young, 21 L.T. 
Rep.N.S. 527. 


N.B.—Dever v. South Bay Boom 
Co., 14 N.B. 109. 


Ont.—Smith vy. Evans, 13 U.C.C.P. 
60; Snider v. Frontenac County, 30 U. 
CQrB 2. 


[a] Liability for damage by a 
hunt.—(1) One member of a hunt is 
not generally liable for acts of an- 
other. Paget v. Birkbeck, 3 F.&F. 
683, 176 Reprint 313. (2) A member 
of a hunt is liable if he purposely 
leads the others on plaintiff’s land. 
Hill v. Walker, 2 PeakeN.P. 234. (3) 
A member of a hunt is liable if he 
invites the others to go out with his 
hounds. Baker vy. Berkeley, 3 C.&P. 
32, 14 B.C.L. 436, 172 Reprint 310. 


[b] Boom company in whose 
boom are logs under immediate 
charge of their owners is not liable 
for damage done by the logs. Dever 
v. South Bay Boom Co., 14 N.B. 109. 


[c] Candidate is not liable for the 
acts of an election mob in which he 
took no part. Peacock v. Young, 21 
L.T.Rep.N.S. 527,'18 Wkly.Rep. 184. 


[d] Members of municipal coun- 
cil are not liable for the acts of fel- 
low members in which they took no 
part. Bright v. Bell, 37 So. 976, 113 
La. 1078. 


[fe] Leasing land. — Defendant, 
owner of .land adjoining plaintiff, 
having made a lease to others, is lia- 
ble for their trespass on plaintiff's 


the Act.*® 


_tractor.5+ 


Jand, only if his lease included some 
of plaintiff’s land, or he authorized 
' or ratified their trespasses, and re- 
_ ceived the proceeds thereof, and then 
_ only for such actual damage as was 
_ by his authority done _ to plaintiff’s 
land. Keenan y. New Hanover Coun- 
ty Com’rs, 83 S.E. 556, 167 N.C. 356 
_ [reh den 85 S.E. 5, 169 N.C. 246]. 


_ 44 Berry v. Fletcher, 3 F.Cas.No. 
. 1,357, 1 Dill. 67; Jenkins v. Holly, 
86 So. 390, 204 Ala. 519; Strohl v. 
Levan, 39 Pa. 177; Roche v. Milwau- 
kee Gaslight Co., 5 Wis. 55. 


_ [a] Mortgagee present at removal 
- of goods.—Where the owner of mort- 
gaged premises rented them, storing 
in one room household goods subject 
to liens, the mortgagee is not liable, 
as for tortiously taking, because he 
_ was present when the lienholders re- 
moved the goods; the tenant who was 
_ the owner’s agent having opened the 
_ room wherein they were stored. Jen- 
_ kins v. Holly, 86 So. 390, 204 Ala. 519. 


45. Heitzman v. Divil, 11 Pa. 264; 
_ Holder v. McGarrigle, 15 N.B. 62. 


46. See also infra § 68. 


; 47. U.S.—Lightner v. Brooks, 
 F.Cas.No. 8,344, 2 Cliff. 287. 


- Cal.—Mohn v. Sumner, 191 P. 991, 
48 Cal.App. 314. 


J Ga—Baker v. Davis, 
127 Ga. 649. 


Ind.—Kinser v. Dewitt, $4 N.E. 
1014, 7 Ind.App. 597. 


Mich.—Davison vy. Shanahan, 53 N. 
_ W. 624, 93 Mich. 486. - 


N.H.—Meloon v. Read, 59 A. 946, 
15 N.w. 153. 


Pa.—Behrens v. Mountz, 
Super. 326. 


R.I.—Semonian v. Panoras, 116 A. 
417, 44 RI. 165, 20 A.L.R. 83 [rearg 
den 117 A. 235]. 

Tenn.—Cumberland Tel., etc., Co. v. 
Stoneking, 1 Tenn.Civ.A. 241. 


-s-'Tex.—Diamond v. Smith, 66 S.W. 
- 141%, 27 Tex.Civ.App. 558. 


; Vt.—Whitman v. Lowe, 126 A. 518, 
98 Vt. 152. 


Wash.—Luedinghaus v. Pederson, 
171 P. 530, 100 Wash. 580. 


Wyo.—Bader v. Mills & Baker Co., 
201 P. 1012, 28 Wyo. 191. 


Can.—National Trust Co., Ltd. v. 
Miller, 46 Can.S.C. 45. 


N.B.—Campbell vy. Pond, 44 N.B. 
© 357, 

[a] Employees of road commis- 
sioners.—Campbell v. Pond, 44 N.B. 
357. 

[b] Cutting timber.—That what 
defendant did and the directions he 
gave, in cutting of timber on disput- 
ed land, was done at request and di- 
rection of company to whom lumber 
was sold, would not relieve defendant 
from liability. Whitman v. Lowe, 
126) A513, 98 Vt. 162. 


[ce] Instituting legal proceedings. 
—Where an unlawful eviction is ef- 
fected under the form of a possessory 
action, the person who makes com- 


15 


57 S.E. 62, 


87 Pa. 


Pd Oe ie ale 


liable for it,44 nor is one having mere knowledge 
f a contemplated trespass although allowing the use 
f his personalty for its commission.*® 


ae 

-_[§ 67] B. Persons Actually Doing, or Aiding in, 

: The person who actually does the act 

is liable, although he was acting for another per- 

son,*? as servant,#® agent,*® attorney,°° or con- 

In general, any one who aids or co-- 
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One 


implied.®5 


plaint is liable in damages for the 
trespass, although he may have in- 
stituted the proceeding at the in- 
stance of another person. Behrens v. 
Mountz, 87 Pa.Super. 326. . 


48. Lightner v. Brooks, 15 F.Cas. 
No. 8,344, 2 Cliff. 287. 


49. Baker v. Davis, 57 S.E. 62, 127 
Ga. 649; Burns v. Horkan, 54 S.E. 
946, 126 Ga. 161; Semonian v. Pan- 
oras, 116 A. 417, 44 R.I. 165, 20 A.L.R. 
83 [rearg den 117 A. 235]; Diamond 
v. Smith, 66 S.W. 141, 27 Tex.Civ.App. 
558; Bader v. Mills & Baker Co., 201 
P. 1012, 28 Wyo. 191. 


[a] But agent is not liable for the 
wrongful continuance of an erection 
made by him on another’s land for his 
principal, whether the erection was 
originally lawful but thereafter be- 
came a trespass, or the wrongful erec- 
tion was a trespass. Lyman v. Dorr, 
1 Aik, (Vt.) 217. 


50. Mohn v. Sumner, 191 P. 991, 
48 Cal.App. 314. 


[a] Removal of property.—An at- 
torney for a wife who has had dis- 
agreement with her husband cannot 
justify the removal of the husband’s 
property from the home selected by 
him during the husband’s absence on 
the ground of instructions by the 
wife. Mohn v. Sumner, 191 P. 991, 
48 Cal.App. 314. 


51. Kinser v. Dewitt, 34 N.B. 1014, 
7 Ind.App. 597; Davison v. Shanahan, 
53 N.W. 624, 93 Mich. 486; Ritter v. 
Sieger, 105 Pa. 400; Wallace v. New 
Castle, etc. R. Co., 11 Pa.Co. 347; 
Luedinghaus v. Pederson, 171 P. 530, 
100 Wash. 580. 


[a]. Cutting timber.—One who con- 
tracted to clear and grade right of 
way, contract prohibiting assignment 
without consent of railroad company 
and no record of assignment appear- 
ing, must be deemed primarily liable 
for unlawful cutting of timber in con- 
nection with work, notwithstanding 
his contention that he assigned con- 
tract to corporation. Luedinghaus v. 
Pederson, 171 P. 530, 100 Wash. 580. 


52. Ala.—Carter v. Fulgham, 32 
So. 684, 184 Ala. 238. 


Ark.—Clark v. Bales, 15 Ark. 452. 


Del. Quillen v. Betts, 39 A. 595, 
17 Del. 53. 


Ga.—Markham v. Brown, 387 Ga. 
277, 92 Am.D. 73; Brooks v. Ashburn, 
9 Ga. 297. 

Ky.—Weaver v. Ficke, 192 S.W. 515, 
174 Ky. 432; Prince v. Flynn, 2 Litt. 
240. 

Me.—Muzzey v. Davis, 54 Me. 361. 


“Mo.—Sperry v. Hurd, 185 S.W. 170, 
267 Mo. 628; Allred v. Bray, 41 Mo. 
484, 97 Am.D. 283; Broyles v. Pioneer 
Cooperage Co., (App.) 208 S.W. 122. 


N.Y.—Smith v. Felt, 50 Barb. 612 
[aff 51 N.Y. 642]. 

Tenn.—Cumberland Tel., etc., Co. v. 
Stoneking, 1 Tenn.Civ.A. 241. 

Tex.—Wetzel v. Satterwhite, 125 S. 
W. 93, 59 Tex.Civ.App. 1. , 


Vt.—Langdon v. Bruce, 27 Vt. 657 
(permitting hired men to assist held 
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operates with another in the commission of a tres- 
pass is liable for it.5? 


aby 68] C. Persons Authorizing, Encouraging, or 
Directing the Act®’—1. In General. 
thorizing the doing of an act of trespass by another 
is liable, whether the authorization is express,>* or 


The person au- 
who orders the doing of a tres- 


not participation). 


Va.—Peshine v. Shepperson, 
Gratt. (58 Va.) 472, 94 Am.D. 468. 


W.Va.—Hunt v. Di Bacco, 71 S.E. 
584, 69 W.Va. 449; Shepherd v. Mc- 
Quilkin, 2 W.Va. 90. 


Wis.—Gerhardt v. Swaty, 14 N.W. 
851, 57 Wis. 24. 


N.S.—Grue v. Davidson, 43 N.S. 242. 


Newfoundl.—Power v. Foley, 8 
Newfoundl. 540, 


58. See also supra § 67. 


54 Billet v. Bauder, 3 Pa.Dist.& 
Co. 127; Campbell v. Pond, 44 N.B. 
357. See Donovan v. St. Louis Con- 
sol. Coal Co., 88 Ill.App. 589 [aff 58 
N.E. 290, 187 Ill. 28, 79 Am.S.R. 206] 
(granting a right to take coal); 
Couch v. Texas, ete., R. Co., 90 S.W. 
860, 99 Tex. 464 (giving permission to 
take water from plaintiff’s spring). 


55. Ala.—Oswalt v. Smith, 12 So. 
604, 97 Ala. 627. 


Ill.—Marshall v. Eggleston, 82 Ill. 
App. 52. 


Ky.—Meehan v. Edwards, 


ihre 


19 S.W. 


179, 13 Ky.L. 803, 18 S.W. 519, 92 
Ky. 574. 
La.—Talhan v. Mule, 2 La.A. (Or-, 


leans) 382. 


Minn.—Sanborn v. 
Minn. 200. 


Mo.—Dreyer v. Ming, 23 Mo. 434. 


Pa Sa v. Fabyan, 34 N.H. 


N.Y.—Wall v. Osborn, 12 Wend. 39. 
N.C.—London v. Bear, 84 N.C. 266. 
Pa.—Billet vy. Bauder, 3 Pa.Dist.& 
0. 127. 


Sturtevant, 17 


Cc 


AE rer ae v. Benbow, 45 S.C. 


phe ge v. Bankhead, 18 Tex. 


Se en v. Tingley, 10 N.B. 


[a] Implied authority given (1) 
By pointing out plaintiff's steer to a 
third person as one sold by defend- 
ant to him, to the third person to 
kill him. Hamilton vy. Hunt, 14 Ill. 
472. (2) By stopping of trains by a 
railroad on a common, for passengers 
and shippers to use common to get 
the train. Allegheny v. Ohio, ete., R. 
@o;,) 26: Pak 355. (3) By claimeok 
plaintif(’s land by a father, for his 
son to enter and occupy under the 
claim, where the father knows and 
does not object. Binda v. Benbow, 
45 S.C.L. 24. (4) By a lease of plain- 
tiff’s land to lessee to enter aud ex- 
ercise rights of lessee. Marshall v. 
Eggleston, 82 Ill.App. 52; Snow v. 
McCormick, 43 Ill.App. 537; Russell 
v. Fabyan, 34 N.H. 218; London v. 
Bear, 84 N.C. 266. (5) So a sale of 
part of plaintiff's realty is an implied 
authorization to enter and take it. 
Oswalt v. Smith, 12 So. 604, 97 Ala, 
627; Meehan v. Edwards, 19 S.W. 
179, 13 Ky.L. 803, 92 Ky. 574, 18 S. 
W. 519; Sanborn v. Sturtevant, 17 
Minn. 200; Dreyer v. Ming, 23 Mo. 
484; Wall v. Osborn, 12 Wend. (N.Y.) 
39; Kolb v. Bankhead, 18 Tex. 228. 
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pass,°® advises it, encourages, procures, or incites 
-it,®°8 or conspires with the actual doer for the doing of 
it5® is liable, but mere leave and license will not ren- 
Defendant need not be personally 
present to be liable®! and it is immaterial that the 
person directing the act was not benefited by it.°? 
And therefore a person who as agent of another per- 
son directs the doing of the act is liable for it, al- 
though he is not personally interested in the act and 


der one liable.®°® 


does not benefit from it.®? 
[§ 69] 2. Ratification. 


(6) But no such implied authority 
is given, by a conveyance of the land 
itself, as to make the grantor liable 
in trespass for the entry of the gran- 
tee. Sullivan v. Davis, 29 Kan. 28; 
Bourguignon v. Destrehan, 5 La. 115; 
Caughie v. Brown, 93 N.W. 656, 88 
Minn. 469; McClanahan v. Stephens, 
3 S.W. 312, 67 Tex. 354; Pattison v. 
Tingley, 10 N.B. 558. 


56. U.S.—Berry v. Fletcher, 3 F. 
Cas.No. 1,357, 1 Dill. 67. 


Del.— Quillen v. Betts, 39 A. 595, 17 
Del. 53. 


Ill.— Northern Trust Co. v. Palmer, 
49° NE. 5538, (171 Ill. 383; Olsen v. 
Upsahl, 69 Ill 273. 


Mo.—Holliday v. Jackson, 30 Mo. 
App. 2638. 

N.H.—Meloon v. Read, 59 A. 946, 73 
N.H. 153. 


Pa.—Reed v. Vastine, 1 Northumb. 
Co.Leg.N. 115. 


Wis.—Schrubbe v. Connell, 34 N.W. 
503, 69 Wis. 476. 


ee v. McGarrigle, 15 N.B. 
62. 
See also infra §§ 72-79. 


57. Quillen v. Betts, 39 A. 595, 17 
Del. 53. 


58. Del.—Quillen v. Betts, 39 A. 
595, 17 Del. 538. 


Ga.—Burns v. Horkan, 54 S.E. 946, 
126 Ga. 161. 


Kan.—Sharpe v. Williams, 20 P. 497, 
41 Kan. 56. 


Md.—Medairy v. McAllister, 55 A. 
461, 97 Md. 488. 


Mo.—McMannus v. Lee, 48 Mo. 206, 
97 Am.D. 386. 


Pa.—McGill v. Ash, 7 Pa. 397. 


-Tenn.—Cox v. Crumley, 5 Lea 529; 
Luttrell v. Hazen, 8 Sneed 20. 


Tex.—Wetzel v. Satterwhite, 125 S. 
W. 93, 59 Tex.Civ.App. 1. 


W.Va.—Shaver v. Edgell, 37 S.E. 
664, 48 W.Va. 502. 


[a] Aiding and abetting.—(1) Li- 
ability for trespass is not dependent 
on personal participation, since aid, 
counsel, or encouragement of tres- 
pass is trespass. Sperry v. Hurd, 185 
S.W. 170, 267 Mo, 628. (2) One pres- 
ent at the commission of a trespass, 
encouraging or exciting it by words, 
gestures, looks, or signs, or who by 
any means countenances and approves 
the trespass, is in law deemed to be 
an aider and abettor, and liable as 
principal. Hunt v. Di Bacco, 71 S.E. 
584, 69 W.Va. 449. (3) The act of en- 
tering and building a fire in a house 
without the owner’s consent is a tres- 
pass without regard to any question 
of negligence, and renders any of the 
parties participating therein, or aid- 
ing, abetting, inciting, encouraging, 
or directing, by conduct or words, the 
building of the fire, liable for the 
proximate consequences. Wetzel v. 


One who ratifies a tres- 


Lone 


Satterwhite, 125 S.W. 93, 59 Tex.Civ. 
App. 1. : 

59. Burns v. Horkan, 54 S.B, 946, 
126 Ga. 161. 


{a] Common purpose.—tIn an ac- 
tion of trespass against several de- 
fendants for unintentionally burning 
a house while trespassing on land, 
in order to render each defendant lia- 
ble, it must appear that he did some- 
thing by way of encouragement, ad- 
vice, or suggestion which led, or help- 
ed to lead, to the building of the fire, 
or that there was a common design 
or purpose of which he knew and in 
which he participated that a fire be 
built therein. Wetzel v. Satterwhite, 
125 S.W. 93, 59 Tex.Civ.App. 1. 


60. Robinson v. Vaughton, 8 C.&P. 
252, 34 E.C.L. 718, 173 Reprint 482; 
Power v. Foley, 8 Newfoundl. 540; 


[a] Plea that act was done by gov- 
ernment isno defense. Baird v. Walk- 
er, 5 Newfoundl. 490, appendix xiii. 


61. Ferguson v. Terry, 1 B.Mon. 
(Ky.) 96; Cox v. Crumiey, 5 Lea 
(Tenn.). 529. 


62. Woodbridge v. Conner, 49 Me. 
353, 77 Am.D. 263; Sanborn v. Sturte- 
vant, 17 Minn. 200; Coats v. Darby, 2 
N.Y. 517; Hardrop v. Gallagher, 2 E. 
D.Smith (N.Y.) 523; Blake v. Jerome, 
14 Johns. (N.Y.) 406; Reed v. Vas- 
tine, 1 Northumb.Co.Leg.N. (Pa.) 115. 


63. Morgan vy. Langford, 54 S.E. 
818, 126 Ga. 58; Chase v. Cochran, 67 
A. 320, 102 Me. 431; Blaen Avon Coal 
Co. v. McCulloh, 59 Md. 403, 43 Am. 
R. 560; Hardrop v. Gallagher, 2 E.D. 
Smith (N.Y.) 528. 


fe] Selectmen acting for town 
without right.—Chase v. Cochran, 67 
A. 320, 102 Me. 4381. 


64, U.S.—Voss v. Baker, 28 F.Cas. 
No. 17,012, 1 CranchC.C. 104. 


nn aa v. Campbell, 71 Ala. 
og [lt—Ferriman v. Fields, 3 Ill.App. 


Mich.—Kent County Agricultural 
pe v. Ide, 87 N.W. 369, 128 Mich. 


bide rr Ee v. Brister, 85 Miss. 


Mo.—Mishler Lumber Co. v. Craig, 
87 S.W. 41, 112 Mo.App. 454. 

N.Y.—Root v. Chandler, 10 Wend. 
110, 25 Am.D. 546. 


Okl.—Frick-Reid Supply Co, 
Hunter, 148 P. 83, 47 Okl. 151. 


Pa.—Whitney v. Backus, 24 A. 51, 
149 Pa. 29; Carle y. White Haven Ice 
Co,, 4 Pa.Dist. 289, 15 Pa.Co. 546)°7 
Kulp 429. 


N.B.—Holder v. MeGarrigle, 15 N. 


Vv. 


B. 62; McKay v. Botsford, 10 N.B. 
550. 

Ont.—Kennedy v. Patterson, 22 U. 
Caren May v. Howland, 19 U.c. 


pass committed by his servant or agent is liable there- 
The ratification must be with full knowl-_ 
edge of the tortious character of the act,®® and must 

be before action is brought.*® 
proceeds of the trespass with knowledge thereof,®* 
and even failure to dissent within a reasonable time 

may constitute ratification.*§ There can be no ratifi- 

cation unless the act was done for defendant,®® 

or at least purported to be done for him.7° 


[§ 70] 3. Owners of Property. The owner of land 
is not liable for acts done thereon by others in which 


Acceptance of the 


[a] Particular acts held sufficient 
to ratify.—(1) It has been held that 
on seizure of goods by the sheriff, in- 
terpleading by judgment creditor on 
claim of goods by a third person rati- 
fies the sheriff’s trespass. May v. How- 
land, 19 U.C.Q.B. (Ont.) 66. See Cotton 
v. Stokes, 10 U.C.Q.B. (Ont.) 262. But 
see contra Phillips v. Findlay, 27 U. 
C.Q.B. (Ont.) 32. .(2), It. has). been 


held a ratification of the sheriff’s act | 


that the principal went on his in- 
demnity bond, told him to sell, and 
attended and bid at the sale. Gray 
v. Fortune, 18 U.C.Q.B. (Ont.) 2538. 
But see contra McLeod v. Fortune, 19 
U.C.Q.B. (Ont.) 98. (3) Directing the 
sheriff to retain an unauthorized 
wrongful levy is a ratification. Root 
v. Chandler, 10 Wend. (N.Y.) 110, 25 
Am.D. 546. 


[b] Whether doctrine of ratifica- 
tion applies to personal tort has been 
doubted. Adams v. Freeman, 9 Johns. 
CNS.) Bu: 


‘ 65. Burns v. Campbell, 71 Ala. 
Tes 
er, 148. P. 83; 47 Okl. 151: 


66. Burns v. Campbell, 71 Ala. 271; 
Heller v. North, ete., R. Co., 24 A. 114, 
148 Pa. 563. 


67. Voss v. Baker, 28 F.Cas.No. 
17,012,-1 CranchC.C. 104; Ferriman 
v. Fields, 3 Ill.App. 252; Hower v. 
Ulrich, 27 A. 87, 156 Pa. 410; McKay 
v. Botsford, 10 N.B. 550. 


[a] Necessity of knowledge. 
Mere appropriation of the proceeds 
without full knowledge of the tort is 
not enough. Burns v. Campbell, 71 
Ala, 271; Freeman v. Rosher, 12 Q.B. 
780, 66 E.C.L. 780, 116 Reprint 1462. 


68. Kent County Agricultural Soe, 
v. Ide, 87 N.W. 369, 128 Mich. 423. 


69. Lewis v. Johns, 34 Cal. 629; 
Crockett v. Sibley, 60 S.E. 326; 3 Ga. 
App. 554; Oisen v. Upsahl, 69 Ill. 273; 
See v. Lozo, 3 N.W. 227, 42 Mich. 


[a] Payment for benefit as affect- 
ing rule.—This general rule is not al- 
tered by the fact that defendant, aft- 
er knowledge of an act which, al- 
though not in fact done for his bene- 
fit, or purporting to be done for him, 
does in fact benefit him, pays for the 
benefit. Reed v. Rich, 49 Ill.App. 
262; Brown v. Peaslee, 48 A. 591, 69 
N.H. 458. 


70. Grund v. Van Vieck, 69 Ill. 
478; Justice v. Mendell, 14 B.Mon. 
(Ky.) 12; Fox v. Jackson, 8 Barb. (N. 
Y.) 3855; Wilson v. Tummon, 6 M.& 
G. 236, 46 E.C.L. 236, 184 Reprint 879. 


[a] Application of rule.—On this 
ground it has been held that ratifica- 
tion by judgment plaintiff of a seizure 
by a sheriff cannot be ratified if plain- 
tiff has not directed it, since the 
sheriff acts for the court, not for 
the litigant. Wilson v. Tummon, 6 


M.&G. 236, 46 E.C.L. 236, 134 Re- 
print 879; Tilt v. Jarvis, 7 U.C.C.P, 
(Ont.) 145. 


Ivor later cases, developments and changes in the law see Annotations, same title and section number. 
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he takes no part,‘ and the mortgagee of personalty 
who has not taken possession is not liable for al- 
lowing it to remain on plaintiff’s realty.72 
the owner of a house is liable for its encroachment 


on plaintiff’s land.7* 


[§ 71] 4. Officers of the Law. When an officer of 
the law, acting in excessive of authority, commits 
a trespass, those who have authorized him to act 
are not generally responsible for his trespass.74 An 
attorney in an action is not liable in general for 
acts done by an officer outside the authority of a 
writ issued therein,*® nor is a justice suing the writ,7® 
nor the judgment plaintiff, liable for such acts of 
such officer,’ and so a landlord is not liable for a 
seizure of the wrong person’s goods by a bailiff.78 
If, however, the officer is expressly authorized to do 
the act which is a trespass, the person giving the au- 


71. Mellersh v. Eden, 29 Pa.Co. 
264; McDonald v. Lester, 30 N.B. 137. 


[a] Wife owning a house is not 
liable for trespasses resulting from 
her husband*s management of it. 
McDonald v. Lester, 30 N.B. 137. 


72. Campbell v. Reid, 14 U.C.Q.B. 
(Ont.) 305. 


Ss Hofferberth v. Myers, 59 N.Y. 

88, 42 App.Div. 183 (tenant is not 
Tale). 

74. 
167. 
a ee es vy. Ferris, 14 Johns. 


Pa.—Hammon vy. Fisher, 
330. 


Utah.—Marks v. Culmer, 24 P. 528, 
6 Utah 419. 


Eng.—Sowell v. Champion, 6 A.&E. 
A407, 33 E.C.L. 226, 112 Reprint 156. 


pee Berton v. Wallace, 25 N.B. 


fa] Laying information does not 
render one liable for unauthorized 
acts of the court or its officers done 
in the course of the prosecution. 
Kingston v. Wallace, 25 N.Brunsw. 
573. 


75. Ford v. Williams, 13 N.Y. 577, 
67 Am.D. 83; Hammon v. Fisher, 2 
Grant (Pa.) 330; Marks v. Culmer, 
24 P. 528, 6 Utah 419; Sowell v. 
Champion, 6 A.&E. 407, 2 N.&P. 627, 
W.W.&D. 667, 33 E.C.L. 226, 112 Re- 
print 156. 


76. Collins v. Ferris, 14 Johns. (N. 
Y.) 246. 


77. Sutherland v. Ingalls, 30 N.W. 
342, 63 Mich. 620, 6 Am.S.R. 332; 
Adams v. Freeman, 9 Johns. (N.Y.) 
117; Marks v. Culmer, 24 P. 528, 6 
Utah 419. 


78. Becker v. Dupree, 75 Ill. 167. 


79. U.S.—Lovejoy v. Murray, 3 
Wall. 1, 18 L.Ed. 129. 


Cal.—Ino¢’ v. Winspear, 18 Cal. 397. 


Ga.—Hay v. Collins, 44 S.H. 1002, 
118 Ga. 243. 


I1l.—Olsen v. Upsahl, 69 Ill. 273. 


Mo.—McNeeley v. Hunton, 30 Mo. 
332. 


N.Y.—Ford v. 
359. 


Tex.—Cunningham. v. Coyle, 2 Tex. 
A.Civ.Cas. § 422. 


Utah.—Marks v. Culmer, 24 P. 528, 
6 Utah 419. 


Eng.—Power v. Fleming, Ir.R. 4 C. 
[63 C. J.—49] 


Ill.—Becker v. Dupree, 75 Ill. 


2 Grant 


Williams, 24 N.Y. 
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But 


L. 404. 
S One nilins v. Findlay, 27 U.C.Q. 


[a] Giving of indemnity bond to 
Sheriff in attachment made indemni- 
tors principals and _ sheriff their 
agent for whose wrongful attach- 
ment they thereby became liable. 
Lovejoy v. Murray, 3 Wall. (U.S.) 1, 
18 L.Ed. 129. 


[b] Impounding goods.—On this 
general principle it has been held that 
a person causing goods to be im- 
pounded is liable for their wrongful 
ore an officer. Cate v. Cate, 44 N. 

oleate bs 


80. N.Y.—Ford v. Williams, 24 N. 
Yams 39: 


Se ee v. Coyle, 2 Tex. 
A.Civ.Cas. § 4 


ee See v. Culmer, 24 P. 528, 
6 Utah 419. 


Eng.—Power v. Fleming, Ir.R. 4 C. 
L. 404. 


Ont.—McClevertie v. Massie, 21 U. 
C.C.P.-516; Benson v. Connor, 6 U.C. 
CPP 38562 Phillips v. Findlay, 27 U.C. 
Q.B: 32; Radenhurst v. McLean, 4 
U€:.O° BOS 281. 


81. _Inos v. Winspear, 18 Cal. 397; 
Perry v. Mitchell, 5 Den. (N.Y.) 537; 
Vosburgh v. Welch, 11 Johns. (N.Y.) 
175; Case v. Shepherd, 2 Johns.Cas. 
(N.Y.) 27; McVea v. Walker, 31 S.W. 
839, 11 Tex.Civ.App. 46. 


82. Cal—aInos v. Winspear, 
Cal. 397. 


Ga.—Hay v. Collins, 44 S.E. 1002, 
118 Ga. 243. 


Ill.— Olsen v. Upsahl, 69 Ill. 273. 


enh = PRN Coley: v. Hunton, 30 Mo. 


Utah.—Marks v. Culmer, 24 P. 528, 
6 Utah 419. 


Ont.—McClevertie v. Massie, 21 U. 


18 


C.C.P. 516; Phillips v. Findlay, 27 U. 
C.Q.B. 32; Cameron v. Lount, 4 U.C. 
QB 275% 


83. Corner v. Mackintosh, 48 Md. 
374 (where defendant directed the 
sheriff to attach certain property in 
plaintiff's possession, but not to take 
possession of it, he is liable in tres- 
pass). 

84. 
seq; 
seq. 

85. Truitt v. Osler, 
Del. 555; Whitman y. Lowe, 
513, 98 Vt. 152. 


86. Exum v. Brister, 35 Miss. 391; 


See generally Agency § 532 et 
Master and Servant, § 1446 et 


90 A. 467, 27 
126 A, 
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thority may be held liable for the trespass.7° If the 
attorney directed the doing of the specific act by the 
officer, he is liable’ in trespass.®° 
court of limited jurisdiction issuing a void writ is 
lable for acts done within its command.*? 
who directed the specific act of trespass by the offi- 
cer is liable in trespass.®? 
process authorizes the officer to do, not what de- 
fendant privately instructed the officer to do.8* 


[§ 72] 5. Particular Relationships—a. Master or 
Principal and Servant or Agent.’* A person is liable 
for trespass committed through his agents or serv- 
ants’® with his knowledge,*® or by his consent, given 
either before or after the act,®* or by his direction,*® 
request,®® or instigation,®® or acting within the scope 
of their authority conferred by him.°* 
is liable if a trespass is the natural and probable 


The justice of a 
A party 


The question is what the 


So a master 


8 


Frick-Reid Supply Co. v. Hunter, 148 
P. 838, 47 Okl. 151; Youse v. Mc- 
Carthy, 23 Pa.Dist. 760. 


87. Carle v. White Haven Ice Co., 
4 Pa.Dist. 289, 15 Pa.Co. 546, 7 Kulp 
429; McLaughlin v. Pryor, C.&M. 
354, 41 E.C.L. 196, 4 M.&G. 48, 43 E.C. 
L. 34, 134 Reprint 21. 


88. U.S.—Lightner v. Brooks, 
F.Cas.No. 8,344, 2 Cliff. 287. 


Ala.—Gilliland v. Martin, 42 So. 7, 
149 Ala. 672; Fulgham vy. Carter, 37 
So.-932, 142 Ala 227. 


Conn.—-Thames Steamboat Co. v. 
ree ene R. Co., 24 Conn. -40),63 
m.D 


15 


N.H.—Searle v. EMI SS 34 A. 744, 
68 N.H. 311. / 
N.Y.—Blake v. Jerome, 14 Johns. 


406; Heermance Ve 
Johns. 5. 


Or.—Swackhamer v. Johnson, 65 P. 
91, 39 Or. 383, 54 L.R.A. 625. 


Vt.—Andrus v. Howard, 36 Vt. 248, 
84 Am.D. 680. 


89. Donald v. Swann, 137 So. 178, 
24 Ala.App. 463 [cert den 137 So. 181, 
223 Ala. 493]. 


[a] Surgeon performing operation 
at defendant surgeon’s request was 
defendant’s agent, as respects liabil- 
ity for trespass to patient’s person. 
Donald v. Swann, 137 So. 178, 24 Ala. 
App. 463 [cert den 137 So. 181, 223 
Ala. 493]. 


[b] Respondeat superior doctrine 
held not applicable to action fer au- 
thorized operation on theory opera- 
tion constituted trespass. Donald v. 
Swann, 137 So. 178, 24 Ala.App. 463 
[cert den 137 So. 181, 223 Ala. 493]. 


90. Bell v. Troy, 35 Ala. 184; Wil- 


Vernoy, 6 


kins v. Gilmore, 2 Humphr. (Tenn.) 
140. 
91. 


U.S.—Guttner v. Pacific Steam 
Whaling Co., 96 F. 617. 


Ala.—Alabama State Land Co. v. 
Slaton, 24 So. 720, 120 Ala. 259. 


Cal.—Roberts v. Hall, 82 P. 66, 147 
Cal. 434. 


Ga.—Crockett v. Sibley, 60 S.E. 326, 
3 Ga.App. 554. 


Mass.—Barnes v. Hurd, 11 Mass. 
EWA 


Mo.—Mishler Lumber Co. v. Craig, 
87 S.W. 41, 112 Mo.App. 454. 


N.Y.—Reed v. New York, etc., Gas 
Co., 87 N.Y.S. 810, 93 App.Div. 453. 


Pa.—Gerwig v. W. J. Johnston Co., 
57 A. 42, 207 Pa. 585; McKnight v. 
Ratcliff, 44 Pa. 156. 
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result of orders given by him to his servant.®°? But 
a principal is not liable for acts of a servant or 
agent done outside the scope of his authority,°* 
or while acting under orders of a third person.®* 


[§ 73] b. Independent Contractors. Where the 
act is done by an independent contractor, the other 
party is not liable for it when it was not authorized 
in any way by the contract,®® but, if the other party 
keeps control of the work,®® or authorizes the specific 
act, he is liable,®? although it was committed by an 
independent contractor. An owner of land who lets 
a contract for work to be done thereon, which can 
be done without interference with adjoining land, is 
not liable for a trespass committed by the contrac- 
tor on such adjoining land,®* but otherwise if the 
contract could not be performed unless the act of 
trespass was committed;®® however, in that case 
such fact must clearly appear,’ or that the trespass 
was a necessary consequence.” 


[§ 74] ¢. Stockholders and Directors. That a per- 
son is a director cf a corporation® or a member of a 


Tenn.—Luttrell v. Hazen, 3 Sneed ]R. Co., 8 S.E. 871, 81 Ga. 387. 
20. = 


Ind.—Kinser v. 
1014, 7 Ind.App. 597. 


Mich.—Davison v. Shanahan, 53 N. 


Tex.—Jesse French Piano, etc., Co. 
v. Phelps, 105 S.W. 225, 47 Tex.Civ. 
App. 385; Ft. Worth, etc., R. Co. v. 
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joint-stock association,‘ is not enough to create lia- 
bility for an act of trespass by the corporation or 
association; to create personal liability, there must 
be participation in the act, or something that makes 
it the act of the individual also.° 


.[§ 75] d. Parent and Child. A parent, merely as 
such, is not liable for trespasses committed by his 
child,® but otherwise where he is present and could 
have assumed control. 


[§ 76] e. Attorney and Client. The judgment 
creditor is in general liable for a seizure of goods 
authorized by his attorney,® general authority to col- 
lect the claim given to the attorney being enough to 
make the client responsible.® 


[§ 77] f. Vendor and Purchaser. One who mere- 
ly sells property to which he has no title is not 
liable for trespass committed by his vendee.t° Thus, 
a seller of timber is not liable for trespasses of the 


buyer in cutting trees not sold11 or trees on the. 


lands of another,’* if he did not participate in the 


L.R.A. 102]. 


34 N.E. 1. Murdfeldt v. New York, etc., R. 
is N.E. 404, 102 N.Y. 708, 1 Silv. 
« JO. 


Dewitt, 


[§§ 72-77 


Smith, (Civ.App.) 25 S.W. 1032. 


Vt.—Small v. Ball, 47 Vt. 486; An- 
drus v. Howard, 36 Vt. 248, 84 Am.D. 


680; Hill v. Morey, 26 Vt. 178; May 
v., Bliss, 22 Vt. 477. 
Wis.—Ehrmantrout v. McMahon, 


47 N.W. 3805, 78 Wis. 138. 


N.B.—McKay v. Botsford, 10 N.B. 
550. 


N.S.—Fulton v. Maple Leaf Lum- 
ber Co., Ltd., 48 N.S. 46. 


Ont.—Ferguson v. Roblin, 17 Ont. 
167. 


[a] In Ohio, it was held that 
where defendant directed his work- 
men to erect a fence on his land ad- 
joining that of plaintiff, and by mis- 
take they erected the fence on plain- 
tiff’s land, defendant was not guilty 
of a trespass, having neither done 
the act himself nor ordered that it 
be done. Keller v. Mosser, Tapp. 75. 


[b] In England trespass lies only 
where the act is specifically ordered 
by the master; otherwise the remedy 
is by an action on the case. Gaunt- 
lett! va Ising} 3°C.BIN:S.! 59,),91:B. CL. 
59, 140 Reprint 660; Sharrod y. Lon- 
don, etc., R. Co., 7 D.&L. 218, 4 Exch. 
oy 154 Reprint 1345, 6 R.&Can.Cas. 


92. Carle v. White Haven Ice Co., 
4 Pa.Dist. 289, 15 Pa.Co. 546, 7 Kulp 
429; Andrus v. Howard, 36 Vt. 248, 
84 Am.D. 680. See Thames Steam- 
boat Co. v. Housatonic R. Co, 24 
Conn, 40, 63 Am.D, 154. 


93. Hower v. Ulrich, 27 A. 37, 156 
nee 410; McKnight v. Ratcliff, 44 Pa. 


[a] Agent to manage farm has no 
authority to cut away adjoining land 
to widen and straighten a stream. 
Bolingbroke v. Swindon New Town 
Moca sean unk 9. CP. obs 0) alae. 
Rep.N.S. 723. 


94. Swackhamer v. Johnson, 65 P. 
91, 39 Or. 3838, 54 L.R.A. 625. 


95. Ga.—Parker v. Waycross, etc., 


W. 624, 93 Mich. 486. 2.° 


N.J.—Slingerland v. East. Jersey 
Water Co., 33 A. 843, 58 N.J.Law 411. 


N.Y.—Murfeldt v. New York, etc., 
Re COE. oN oa 4045 102) Naor Oost 
Silv.A. 93. 


Pa.—Wallace v. New Castle, 
RCo), pera. Con 340: 


Vt.—Benton v. Beattie, 
63 Vt. 186. 


N.B.—Crawford v. Clowes, 43 N.B. 
199; Payne v. Fredericton R. Co., 13 
N.B. 497. 


96. Interstate Trust & Banking 
Co. v. Pickard & Geismar, 85 So. 65, 
147 La. 430; Dale v. Southern R. Co., 
44 §.BH. 399, 132 N.C. 705; Reynolds v. 
Braithwaite, 18 A. 1110, 131 Pa. 416. 


[a] Participation in work.—Where 
P entered into an agreement with B 
whereby B should make cross-ties 
from timber on the land of P adja- 
cent to timberland belonging to 
plaintiff, and pay P nine cents per tie, 
and a representative of P showed B 
the land on which he was to get the 
timber, but did not call his attention 
to the dividing line between the land 
of P and plaintiff, resulting in con- 
verting some of plaintiff's timber in- 
to ties for which P received the com- 
pensation of nine cents per tie, the 
taking of plaintiff's timber was as 
much P’s fault as B’s and P was li- 
able as well as B for the value of the 
timber taken. Interstate Trust & 
Banking Co. v. Picard & Geismar, 85 
So. 65, 147 La. 430. 


97. Tyler v. Tehama County, 42 P. 
240, 109 Cal. 618; Crisler v. Ott, 16 
So. 416, 72 Miss. 166; Walters v. 
Hamilton, 75 Mo.App. 2387; Cummer 
Mfg. Co. v. Copeland, (Tex.Civ.App.) 
35 S.W.(2d) 758, 


98. Murdfeldt v. New York, ete., 
Ru Cos, TONEY 404, 102 NOY. 703; 
Silv.A.. 93. 


99. Morgan v. Big Woods Lumber 
Co., 249 S.W. 329, 198 Ky. 88; Ketch- 
am v. Cohn, 22 N.Y.S. 181, 2 Misc. 
427 [rev 36 N.H. 197, 141 N.Y. 205, 24 


etc., 


22 A. 422, 


Northern Trust Co. v. Palmer, 
be eee ie 93 [aff 49 N.E. 553, 171 M11. 


Davenport v. 42 A. 


3. 
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4 Whitney v. Short, 24 A. 51, 149 
Pa.29. 


5. Whitney v. Short, supra; Dav- 
enport v. Newton, 42 A. 1087, 71 Vt. 
11. See generally Corporations § 
1955; Joint Stock Companies § 50. 


ao McCalla v. Wood, 2 N.J.Law 


Newton, 


7 Strohl v. Levan, 39 Pa. 177 (son 


driving wagon in which father was 
riding). 


8. Gillingham v. Clark, 1 Phila. 
(Pa.) 51; Morris v. Salberg, 22 Q.B. 
D. 614; Jarmain v. Hooper, 6 M.&G. 
827, 46 E.C.L. 827, 134 Reprint 1126; 
Wilkinson v. Harvey, 15 Ont. 346. 
But see Smith v. Keal, 9 Q.B.D. 349, 
sa} eee 142 [aff 9 Q:B.D. 


9. Wilkinson vy. Harvey, 
346; Slaght v. West, 
(Ont.) 391. 


10. See cases infra this section. 


[a] Purchaser of schoolhouse 
from members of board of education 
held alone liable for trespass in re- 
moving schoolhouse, not members of 
board. Powell v. Harris, 147 S.E. 189, 
39 Ga.App. 295. 


[b]_ Im Louisiana, however, where 
defendant, believing himself to be 


15 Ont. 
25 U.C.Q.B. 


owner of plaintiff's land, sold timber — 


to another, who cut and removed it, 
defendant was held chargeable at 
least as a cotrespasser. Murrell v. 
Goodwill, 106 So. 564, 159 La. 1057. 


11. Gress v. Roberts, 78 S.E. 120 
139 Ga. 795; Leopold 'v. Bradford- 
Hutchinson Lumber Co., 133 So. 379 
172 La. 110. E 


12. Granade v. U. S. Lumber 
Cotton Co., 139 So. 409, 224 Ala. isk, 
aoe etic Aa Sag 663, 171 Ky. 

; illiams v. Cape Fear L 
Co.; 90 S.E.254, 172 “Nee: Zag, ee 


For later cases, developments and changes in the law see Annotations, same title and section number, 


_ trespass himself,'® or authorize it to be done.’4 
_ Liability for trespass is not created by acceptance 
of payment where not a ratification of the trespass,?® 
nor by covenanting to defend suits.1¢ 
er, of course, is liable for his own acts of trespass‘? 
and if the property purchased has been taken from 
the land of another by trespassers, liability may arise 
from knowledge of the unlawful taking.'§ 


[§ 78] g. Licensor and Licensee. 
censed a person to commit trespass on the lands of 
another is hable for trespass by such licensee,!® al- 
though the licensee acted under supposed authority 


ee EN Oe ey Pe eee 


“ye Se Se 
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. 


1F MSYys ae 


a 


ge EN 
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as a public agent.?° 


[§ 79] h. Representatives of Deceased Trespas- 


13. Lamb v. Willis, 109 N.Y.S. 75, 
125 App.Div. 183 [aff 89 N.E. 1103, 
196 N.Y. 512]; Gerbig v. Bell, 126 N. 
W. 871, 143 Wis. 157. 


_(a] . Aiding and ehotag tt) 
Since, in an action against defend- 
ant for trespasses. upon plaintiff's 
land by one to whom defendant sold 
timber on his own land, defendant 
could offer evidence as to the loca- 
tion of the line between his and 
plaintiff’s line on the question of 
whether the purchaser trespassed up- 


_on plaintiff's land, he did not by of- 


fering such evidence aid or abet the 
purchaser in committing the tres- 
pass. Gerbig v. Bell, 126 N.W. 871, 
143 Wis. 157. (2) When defendant 
conveyed the timber on land owned 
by him, he told the purchaser that 
plaintiff had built a fence which he 
supposed was the west boundary line 
between his and plaintiff’s land, but 
did not know so, and that the pur- 
chaser should survey the line for 
himself. The surveyor employed by 
the purchaser found that the fence 
was the true line. Defendant was 
present when the survey was made, 
and he, the purchaser, and other ad- 
joining owners contributed to the ex- 
pense thereof in order to have the 
boundaries of their land determined, 
but the survey was not correct, and 
the purchaser trespassed upon plain- 
tiff’'s land in cutting the timber. 
Held, that defendant was not liable 
as having aided and abetted the pur- 
chaser ini committing the trespass. 
Gerbig v. Bell, supra. 


{b] Unlawful purpose. — Where 
several are seeking to accomplish a 
lawful object, that one becomes a 
wrongdoer in doing it does not make 
the others liable if they did not di- 
rect or countenance his wrongful act; 
so that the owner of land on which 
timber was sold, and other adjoining 
owners who paid part of the expense 
of running a survey to determine the 
true boundaries of their land as well 
as to enable the purchaser of the 
timber to cut it, would not necessa- 
rily be liable for the trespasses of the 
purchaser of the timber, even though 
he had an unlawful purpose. Gerbig 


~v. Bell, 126 N.W. 871, 143 Wis. 157. 


14. Stoneman-Zearing Lumber Co, 
v. McComb, 122 S.W. 648, 92 Ark. 
297; Gress v. Roberts, 78 S.E. 120, 
139 Ga. 795. 


[a] fax title holder.—One who 
purchases an invalid tax title and 
conveys 'the right to cut trees stand- 
ing on the land to another is liable 
for the trespass committed by his 
purchaser in cutting and removing 
the trees. Hendrix v. Black, 201 S. 
W. 283, 132 Ark. 478, L.R.A.1918D 
217. 


15. Williams v. Cape Fear Lum- 
ber Co., 90 S.B. 254, 172 N.C. 299 (ac- 
ceptance of payment without knowl- 
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The purchas- 


One who has liz 
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_ At common law trespass to realty does not 
survive against the trespasser’s representatives, but 
by statute in some states the executor or adminis- 
trator is lable for actual damages.?1 


[§ 80] D. Joint and Several Liability.22 The gen- 
eral rule is that all who wrongfully contribute to 
the commission of a trespass or assent to its com- 
mission** or connive therein,?* or who aid, abet, 
assist, or advise a trespasser in committing a tres- 
pass are equally liable with the one who does the 
act complained of.?°* 
there be some cooperation and concert of action be- 


It is essential, however, that 


tween them.”® It is not enough that the defendants 


edge of source). 


16. Williams v. Cape Fear Lumber 
Co., supra. 


17. Powell v. Harris, 147 S.E. 189, 
39 Ga.App. 295; Murrel v. Goodwill, 
106 So. 564, 159 La. 1057. 


18. Gratz v. McKee, 9 F.(2d) 593 
[cert den 46 S.Ct. 472, 270 U.S. 664, 70 
L.Ed. 788] (purchase of mussel shells 
taken from the lands of another and 
holding that notice of revocation of 
license was not chargeable to person 
dealt’ with). 


19. State v. Smith, 4 A. 412, 78 Me. 
260, 57 Am.R. 802; Cook v. American 
Exch. Bank, 39 S.E. 746, 129 N.C. 149; 
Chandler v. Spear, 22 Vt. 388. — 


20. State v. Smith, 4 A. 412, 78 Me. 
260, 57 Am.R. 802. 


21. See Abatement and Revival §§ 
356, 478 et seq. 


22. Joint trespass see supra § 2. 


23. U.S.—C. A. Smith Timber Co. 
v. Auld, 218 F. 824, 134 C.C.A. 512. 


Ala.—Edwards v. Russell, 133 So. 
3, 222 Ala. 484, 


Ark.—Booth v. Racey, 285 S.W. 29, 
171 Ark. 561. 


Ky.—Kentucky Stave Co. v. Page, 
125 S.W. 170. 


Mo.—MeMannus v. Lee, 43 Mo. 206, 
97 Am.D. 386; Watters v. Hayden, 
284 S.W. 828, 219 Mo.App. 673; Reber 
v. Bell Telephone Co. of Missouri, 190 
S.W. 612, 196 Mo.App. 69; Robinson 
v. Moark-Nemo Consol. Mining Co., 
163 S.W. 885, 178 Mo.App. 531 [certi- 


fied questions answered 196 S.W. 
1131]. 
[a] Participating in digging bor- 


row pits.—Booth v. Racey, 285 S.W. 
29, 171 Ark. 561. 


[b] What lessor and daughter en- 
tered on leased premises and damag- 
ed property, and daughter assaulted 
lessee, showed joint trespass, and 
daughter’s conduct was properly at- 
tributed to defendant lessor. Ed- 
vers v. Russell, 133 So. 3, 222 Ala. 
484, 


[c] Successive and not contempo- 
raneous acts.—Parties held jointly li- 
able to plaintiffs for the act of one 
of them in cutting and removing tim- 
ber, though their acts of dominion 
over the logs were successive, instead 
of contemporaneous. eC . Smith 
Timber Co. v. Auld, 218 F. 824, 134 C. 
G°A.' 512, 


24. Frankfort Land Co. v. Hugh- 
ett, 191 S.W. 530, 137 Tenn. 32. 


25. Burch v. King, 80 S.E. 664, 14 
Ga.App. 153; Lee v. Boise Develop- 
ment Co., 122 P. 851, 21 Idaho, 461; 
Ewen v. Hart, 166 S.W. 315, 183 Mo. 
App. 107; Dyer v. Tyrrell, 127 S.W. 
114, 142 Mo.App. 467; Wetzel v. Sat- 


were present and together at the time the trespass 


terwhite, 125 S.W. 98, 59 Tex.Civ. 
App. 1. 
[a] Where a person signs a con- 


tract for the purpose of enabling oth- 
ers to buy timber from one who is 
not the owner thereof, and in pur- 
suance of the contract the others 
trespass on the land of the real own- 
er and cut timber, the one signing the 
contract is also liable for the tres- 
pass. Dyer v. Tyrrell, 127 S.W. 114, 
142 Mo.App. 467. 


[b] What is not aiding and abet- 
ting.—Since, in an action against de- 
fendant for trespass upon plaintiff's 
land by one to whom defendant sold 
timber on his own land, defendant 
could offer evidence as to the ivcation 
of the line between his and plaintiff's 
line on the question of whether the 
purchaser trespassed upon plaintiff's 
land, he did not by offering such evi- 
dence aid or abet the purchaser in 
committing the trespass. Gerbig v. 
Bell, 126 N-W. 871, 143 Wis. 157. 


26. Ala.—Jenkins v. Holly, 86 So. 
390, 204 Ala. 519. 


Ark.—Morgan v. Langford, 192 S. 
W. 885, 127 Ark. 618; Stoneman- 
Zearing Lumber Co. v. McComb, 122 
S.W. 648, 92 Ark. 297. 


Iowa.—Dickson v. Yates, 188 N.W. 
948, 194 Towa 910, 27 A.L.R. 533; 
Eddy v. Howard, 23 Iowa 175. 


La.—New Orleans v. Howcott, 8 
La.A. (Orleans) 54. 


Mo.—Dyer v. Tyrrell, 127 S.W. 114, 
142 Mo.App: 467. 


N.Y.—Lamb v. Willis, 109 N.Y.S. 
75, 125 App.Div. 183 [aff 89 N.E. 11038, 
UO GHINAYe POL Ie F 


Hate yiacuneeekr v. Eden, 13 Pa.Dist. 


Tex.—Wichita County Water Im- 
provement Dist. No. 1 v. McGrath, 
(Civ.App.) 31 S.W.(2d) 457. 


[a] Separate corporations and 
their agrents.— W here servants of both 
a telephone and electric light com- 
pany entered upon plaintiff's premis- 
es and cut shade trees to extend 
wires through them, both companies 
and their participating agents were 
jointly and severally liable. Reber 
v. Bell Telephone Co. of Missouri, 190 
S.W. 612, 196 Mo.App. 69. 


[b] Several owners of animals 
trespassing together are not liable 
jointly. Cogswell v. Murphy, 46 lowa 
44, 


[c] Servants acting with others. 
—Where a master is liable for his 
servant’s acts he is not liable as a 
joint trespasser if the servant acted 
jointly with others, but was not au- 
thorized to. Guttner v. Pacific Steam 
Whaling Co., 96 F. 617. 


{d] Seller and buyer of timber.— 
The buyer of timber, who goes over 
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was committed,?* and to render liable as joint tres- 
passers those who did not actively participate in the 
commission of the trespass, it must appear that they 
did something by way of encouragement, advice, or 
suggestion which led or helped to lead to the com- 
Persons ordering or au- 
thorizing an act are jointly liable with those who do 
The rule has been applied to principals and 
their agents,?° partners and copartners,** corpora- 
tions and their officers,?2 sellers and purchasers of 
property belonging to others,?* attorney and client,** 
parties to actions,®® and to justices and those acting 
Where the act is done by 
one for the benefit of another and afterward rati- 


mission of the trespass.?® 


ihe! 


‘under their judgments.*°® 


the line on adjoining land and cuts 
timber thereon, is alone responsible 
therefor, and the seller is not liable, 
where it does not appear that he was 
responsible for the buyer mistaking 
the boundary, or authorized the cut- 
ting. Stoneman-Zearing Lumber Co. 
v. McComb, 122 S.W. 648, 92 Ark. 297. 


27. Eddy v. Howard, 23 Iowa. 175. 


[a] Mortgagee was not liable as 
for tortious taking because present 
when lienholders removed goods stor- 
ed in room by mortgagor renting 
premises to tenant. Jenkins v. Hol- 
ly, 86 So. 390, 204 Ala. 519. 


28. Burch v. King, 80 S.E. 664, 14 
Ga.App. 153; Wetzel v. Satterwhite, 
125 S.W. 98, 59 Tex.Civ.App. 1 


29. Trognitz v. Fry, 112 So. 156, 
215 Ala. 609; Robinson v. Moark- 
Nemo Consol. Mining Co., 163 S.W. 
885, 178 Mo.App. 531 [certified ques- 
tions answered 196 S.W. 1131]; 
Horton v. Hensley. 23 N.C. 163; 
Drake vy. Kiely, 93 Pa. 492. 


30. Baker v. Davis, 57 S.E. 62, 127 
Ga. 649; Smith v. Morgan, 32 N.W. 
135, 68 Wis. 358; Ferguson yv. Roblin, 
ieOntistG7. 


31. Gerhardt v. 
851, 57 Wis. 24, 


32. Favorite v. 
App. 119. 


[a] Mine managers knowing that 
tailings were deposited on plaintift’s 
land and failing to stop it, were joint- 
ly liable with the corporation. Rob- 
inson v. Moark-Nemo Consol. Mining 
Co., 163 S.W. 885, 178 Mo.App. 531 
neues question answered 196 S.W. 


[b] President and general manag- 
er and mining corporation held joint- 
ly liable for permitting muddy water 
to flow over lands of plaintiff. Nun- 
nelly v. Southern Iron Co., 29 S.W. 
361, 94 Tenn. 397, 28 L.R.A. 421. 


[c] Managing editor and his news- 
paper are equally liable for the con- 
sequences of the publication of a 
libelous article, whether he knows of 
the publication or not. Smith v. Ut- 
oR N.W. 744, 92 Wis. 133, 35 L.R. 


[d] But a director of a corpora- 
tion not participating in its acts of 
trespass, is not personally liable 
therefor, where he did nothing to 
make the company’s acts his own. 


Swaty, 14 N.W. 


Cottrill, 62 Mo. 


Davenport v. Newton, 42 A. 1087, 71 
Wits. dls 
[e] Evidence not showing partici- 


pation.—President and receiver of 
corporation, employees of which un- 
lawfully cut timber on _ plaintiff’s 
land, held not liable in solido with 
corporation under evidence disclosing 
no participation in the trespass. Lee 
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jury.* 


v. Griffith, (La.) 140 So. 
nulling 137 So. 766]. 


83. Morris v. Gibson, 134 S.E. 796, 
35 Ga.App. 689; Burch v. King, 80 S. 
E. 664, 14 Ga.App. 153. 


[a]. Deed directly authorizing act 
complained of.—Where P conveyed 
the timber on certain land in contro- 
versy to a planing mill company, 
which removed it, if trespass was 6S- 
tablished against the company in re- 
moving the timber, P was also liable 
therefor, the deed requiring and au- 
thorizing the removal of the timber. 
Locklear v. Paul, 79 S.E. 617, 163 N. 
C.-338. 


34. Marks v. Culmer, 24 P. 528, 6 
Utah 419 (court issuing writ without 
jurisdiction); Mooney v. Maughan, 
25 U.C.C.P. (Ont.) 244 (issuing writ 
where judgment has been paid). 


$5. Lough v. Coleman, 29 U.C.Q.B. 
(Ont.) 867 (two plaintiffs having 
separate executions where the levy 
and sale is under the direction and 
for the benefit of both). 


36. McVea v. Walker, 31 S.W. 839, 
11 Tex.Civ.App. 46 (a justice and one 
committing a trespass under a void 
{eran rendered by him are jointly 
iable). 


87. Horton v. Hensley, 23 N.C. 
163; Wilson v. Barker, 4 B.&Ad. 614, 
24 H.C.L. 271, 110 Reprint 587. 


[a] Although it has been held that 
a purchaser with notice can be sued 
jointly with the trespasser. Smith v. 
Briggs, 25 N.W. 558, 64 Wis. 497. 


38. Bard v. Yohn, 26 Pa. 482; Dav- 
enport v. Newton, 42 A. 1087, 91 Vt. 
11; Stewart v. Teskee, 20 Man. 167. 


39. Blevins v. Bailey, 135 S.E. 395, 
102 W.Va. 415; Gerbig v. Bell, 126 N. 
W. 871, 143 Wis. 157; Richardson -y. 
Emerson, 3 Wis. 319, 62 Am.D, 694. 


[a] Bule applied.—(1) The owner 
of land on which timber was sold, and 
other adjoining owners who paid part 
of the expense of running a survey 
to determine the true boundaries of 
their land as well as to enable the 
purchaser of the timber to cut it, 
would not necessarily be liable for 
the trespasses of the purchaser of the 
timber, even though he had an unlaw- 
ful purpose. Gerbig v. Bell, 126 N.w. 
871, 143 Wis. 157. (2) Where officers 
were searching for still, and one 
searched plaintiff's premises without 
warrant, officers not engaged in 
search were not liable. Blevins v. 
Bailey, 135 S.E. 395, 102 W.Va. 415. 


40. Alzua v. Johnson, 21 Philippine 
308; Myrick v. Downer, 18 Vt. 360. 


Arte Ala.—Du Bose v. Marx, 52 Ala. 


142 [an- 


Cal.—Koch v. Story, 107 P. 1003, 47 
Colo. 335. 


Assessment of. damages.*+ 
sessed against all defendants jointly,*® and cannot 
be apportioned among them,*® except where other- 
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fied by him they are joint trespassers.°” But there 
is no joint trespass where defendant’s independent 
acts contributed to the result,?® or where they co- 
operated to do a lawful act and in doing it some 
of them committed -a trespass.*?° ‘ti 
pated in all the acts alleged there can be a joint 
recovery against all.*° 
sued either jointly or severally,*1 at plaintiff’s elec- 
tion,*? since each joint trespasser against whom a 
joint action is brought is liable for the whole in- 


But if all partici- 


Joint trespassers may be 


Damages must be as- 


Ga.—Cedartown Supply Co. v. Hoop- 
er, 78 S.E. 686, 13 Ga.App. 29. 


Minn.—Heartz v. Klinkhammer, 40 
N.W. 826, 39 Minn. 488. 


Mo.—Page v. Freeman, 19 Mo. 421. 


Nev.—Mandlebaum vy. Russell, 4 
Nev. 551 . 


Ae neem te tees v. Craig, 13 N.J.Law 


N.Y.—Pasthoff v. 
Hun 570, 6 N.Y.St. 613 


Ohio.—Wright v. Lathrop, 
33315) GAmrD A 6295 


.Pa.—McShea v. McKenna, 95 
Super. 338. 


S.C.—Hawkins vy. Hatton, 10 S.C.L. 
318, 9 Am.D. 700. 


W.Va.—Hunt v. Di Bacco, 71 S.E. 
584, 69 W.Va. 449. 


Banendahl, 43 
2 Ohio 


Pa. 


42. Koch y. Story, 107 P. 1093, 47 
Colo. 335. 
[a] Nolle prosequi.i—Trespass by 


several persons being joint and sev- 
eral in its nature, the injured person 
has his remedy against all or any of 
them, and may enter a nolle prosequi 
as to any of them at any time before 
final judgment. Allen v. Craig, 13 N. 
J.Law 294, 298. 


43. U.S.—Johnson v. Tompkins, 13 
F.Cas.No. 7,416, Baldw. 571. 


Hawaii.—Kealoha v. Halawa Plan- 
tation, Ltd., 24 Hawaii 579. 


Mo.—Allred v. Bray, 41 Mo. 484, 97 
Am.D. 288. 


$.C.—Chanet v. Parker, 8 S.C.L. 
333; Whitaker v. English, 1 S.C.L. 15. 


Tex.—Cunningham v. Coyle, 2 Tex: 
A.Civ.Cas. § 422. 


Ont.—Grantham vy. Severs, 25 U.C. 
Q.B. 468. 


44. Damages generally see infra 
§§ 81-125. 

45. U.S.—Berry vy. Fletcher, 3 F. 
Cas.No. 1,357, 1 Dill... 67. 


Sete ae v. Hendrix, 1 Ala. 


Ill.—Pardridge v. Brady, 7 Ill.App. 


Je 


Mass.—Proprietors of Kennebeck 
Purchase v. Boulton, 4 Mass. 419. 


Pos apace 5 v. Craig, 13. Ni d.law 


a 


A epemstar v. Bradley, 16 Leg.Int. 


46. Ala.—lLayman vy, 
Ala. 212. 


Ind.—Carney v. Reed, 11 Ind. 417; 
Ridge v. Wilson, 1 Blackf. 409. 


faiies tek v. Matherly, 3 T.B.Mon. 


Hendrix, 1 
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wise provided by statute;47 but it has been held 
that where in trespass de bonis two defendants are 
found jointly liable for a portion of the goods and 
one severally lable for the balance, the verdict may 
be according to the facts as found.*§ 
wrongfully assess the damages severally, plaintiff 
may have a new trial or may take judgment against 
any one for the amount assessed against such one,*® 


. 


[§ 81] A. In General. 
stantial.°® 


tributed to the damage.®§ 
it must be good or bad as to all.®® 


Good faith. Where defendant had a right to do 


pe Halsey v. Woodruff, 9 Pick. 


Ohio.—Perine v. Deans, Tapp. 204. 


Pa.—Duane v. Mierkin, 2 Browne 
gen note; Shultz v. Hunter, 2 Browne 
33. 


But see White v. McNeily, 1 S.C.L. 
11 (holding that where there are joint 
trespassers, a jury may sever dam- 
ages and apportion them according to 
the degree and nature of the offense 
committed by each offender). 


47. Ivey v. Cowart, 52 S.H. 436, 124 
Ga. 159, 110 Am.S.R..-160; Hay v. 
Collins, 44 S.E. 1002, 118 Ga. 243; 


Villeré v. Graeter, 7 Rob. (La.) 203; 
Barney v. De Russy, 1 Rob. (La.) 75; 
Loussade v. Hartman, 16 La. 117. 


4 48. Beyersdorf v. Sump, 41 N.W. 
101, 39 Minn. 495, 12 Am.S.R. 678. 


49. Layman v. Hendrix, 1 Ala. 212; 
Stone v. Matherly, 3 T.B.Mon. (Ky.) 
136. 

50. Simpson v. Perry, 
Halsey v. Woodruff, 9 Pick. 
655. 


9 Ga. 508% 
(Mass. ) 


51. Berry v. Fletcher, 3 F.Cas.No. 
1,357, 1 Dill. 67;. Clark v. Bales, 15 
Ark. 452. 


52. Nightingale v. Scannell, 18 Cal. 
315; Becker v. Dupree, 75 Ill. 167; 
Clark v. Newsam, 1 Exch. 131, 140, 
154 Reprint 55 (in which it was said: 
“Tt would be very unjust to make the 
malignant motive of one party a 
ground of aggravation of damage 
against the other party, who was al- 
together free from any improper mo- 
tive’). 

53. Clark v. Newsam, 1 Exch. 130, 
154 Reprint 55. See Becker v. Dupree, 
75 Ill. 167 (in which it was said that 
where only one of two trespassers has 
“so acted as to become liable for ex- 
emplary damages, the suit should be 
brought against him alone if the re- 


covery of exemplary damages is 
sought). 
[a] Unless plaintiff dismisses 


against those not liable to exemplary 
damages, actual damages only can be 
recovered. Pardridge v. Brady, 7 Ill. 
App. 639. 
54. Absence of: : 
Essential element of trespass see sSu- 
pra §§ 4-17. 
Right alleged to have been invaded 
see supra §§ 18-57. 


Statute of limitations see infra § 
145. rs 

55. Southern Ry. Co. v. Hayes, 62 
So, 874, 183 Ala, 465. 


A defense must be sub- 
That the entry was peaceable is no de- 
fense,°® nor is the fact that a third person also tres- 
passed on the land,*’ or that his wrongful act con- 
If a justification is joint, 
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amount.®°° 


If the jury 


VI. DEFENSES*+ 


[By ALExanpER O. Corstvet] 


[a] Frivolous plea.—In an action 
for trespass to real estate, it is no de- 
fense that one of the plaintiffs was a 
married woman and lived with her 


husband and children on the land at |: 


the time of the trespass. Southern 
ing Co. v. Hayes, 62 So. 874, 183 Ala. 


56. Tennessee Coal, Iron & R. Co. 
v. Kimball, 96 So. 329, 209 Ala. 466. 


[a] Opening unfastened door.— 
Though one’s entry of a house was 
peaceable, by pushing open an un- 
locked and unfastened door, this is 
no defense to action for injury to the 
contents by his leaving the door open; 
he having no legal right to do what 
he did. Tennessee Coal, Iron & R. Co. 
v. Kimball, 96 So. 329, 209 Ala. 466. 


57. Wetzel v. Satterwhite, 125 S. 
W. 93, 59 Tex.Civ.App. 1. 


{a] Persons unintentionally burn- 
ing a house while trespassing on land 
are liable, though other persons had 
theretofore trespassed on the land 
and made use of the house. Wetzel v. 
Satterwhite, 125 S.W. 98, 59 Tex.Civ. 
App. 1. 


58. Wheeler v. Norton, 84 N.Y.S. 
i [aff 86 N.Y.S. 1095, 92 App.Div. 
368). 


59. Gleason v. Edmunds, 3 Ill. 
448; Walker v. Read, 59 Tex. 187; 
Anonymous, Lofft 364, 98 Reprint 696; 
Sears v. Palmer, 8 N.B. 400. 


60. Stearns v. Sampson, 59 Me. 
568, 8 Am.R. 442; Harvard College v. 
Stearns, 15 Gray (Mass.) 1; Slinger- 
land v. Gillespie, 59 A. 162, 70 N.J. 
Law 720; Oakes v. Wood, 2 M.&W. 
791, 150 Reprint 977. 


[a] Thus (1) holding that the mo- 
tive of a keeper of a public house for 
expelling a person creating a disturb- 
ance is immaterial. Oakes v. Wood, 2 
M.&W. 791, 150 Reprint 977. (2) 
That defendant having a right to tear 
down a fence across his right of way 
to a navigable stream, did so in order 
to fill up the creek and thus commit 
a nuisance is immaterial. Harvard 
College v. Stearns, 15 Gray (Mass.) 1. 
(3) That intent of a landlord in re- 
entering after expiration of tenancy 
is immaterial; as that he concealed 
his intent to remove the tenant till 
after the entry was effected. Stearns 
v. Sampson, 59 Me. 568, 8 Am.R. 442. 
(4) The fact that defendant resisted 
the moving of pipe across land in her 
charge to hinder plaintiff in the use 
of his right of way for the laying of 
the pipe is immaterial. Slingerland 
v. Gillespie, 59 A. 162, 70 N.J.Law 720. 


61. Davis v. Lennon, 8 U.C.Q.B. 
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or he may enter judgment against all for the largest 
In general, the damages are to be esti- 
mated according to the injury inflicted by the most 
culpable defendant.°! This rule does not apply, how- 
ever, where exemplary damages are sought.®? 
said that if plaintiff seeks aggravated damages he 
ought to select the party against whom he desires to 
get such damages.°3. 


It is 


the act his motive is generally immaterial;*®° but 
the act must have been done in the intentional exer- 
cise of the right.°1 
defendant acted-on advice of counsel,** is no defense, 
at least if full disclosure of the facts was not made.*4 
Hence, a bona fide claim of right either to real®® 


Generally, good faith,®? or that 


(Ont.) 599 (the owner of premises is 
liable for an assault not committed 
for the purpose of expelling the in- 
truder). 


62. Planters’ Package Co. v. Par- 
sons, 120 So. 200, 153 Miss. 9; Powers 
v. Trustees of Caledonia County 
ae School, 106 A. 836, 93 Vt. 


[a] Mistake as to ownership.— 
Powers v. Trustees of Caledonia Coun- 
ioe chen School, 106 A. 836, 93 Vt. 


[b] Cutting trees.—That defend- 
ant’s employee thought trees on 
plaintiff’s land should be cut, without 
reasonable foundation for thinking 
so, was no defense. Planters’ Pack- 
age ot v. Parsons, 120 So. 200, 153 
Miss. 9. 


63. Conn v. Rice, 204 F. 181, 122. 
C.C.A. 417; Medairy v. McAllister, 55 
A. 461, 97’ Md. 488. 


64. Broudy-Kantor Co. v. Levin, 
re E60, 135 Vary 283.32) AER 


_[a] Full disclosure.—(1) In an ac- 

tion of trespass on the case, based 
upon the wrongful seizure of plain- 
tiffs goods by defendants, in satis- 
faction of certain debts, it was not 
error to refuse to instruct that, if de- 
fendants consulted counsel in regard 
to the removal of the goods and acted 
upon his advice, such fact would 
negative any disregard of plaintiff’s 
rights, since, in order that acting up- 
on advice of counsel may constitute a 
defense, the advice must have been 
bona fide sought and given upon a full 
and correct disclosure of all material 
facts. Broudy-Kantor Co. v. Levin, 
LUG SHEL 6715, Lob Van aGoy Loman bake, 
249. (2) In trespass on the case for 
wrongful seizure of plaintiff’s goods 
by defendant, in satisfaction of cer- 
tain debts, an instruction that if de- 
fendants consulted counsel with re- 
gard to the removal of goods and act- 
ed upon his advice, such facts should 
be considered with others in deter- 
mining whether defendants acted 
willfully, held erroneous, as disre- 
garding the element that advice must 
have been bona fide sought upon a full 
disclosure of all material facts. 
Broudy-Kantor Co. v. Levin, supra. 


65. Ala.—Shipman vy. Baxter, 
Ala. 456. 


Ky.—-Johnson v. Park, 17 S.W. 273, 
113) Key 1.6487, 


Me.—Norton v. Craig, 68 Me. 275. 


Md.—Medairy v. McAllister, 55 A. 
461, 97 Md. 488. 
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or personal®* property constitutes no defense to tres- 
pass, although the belief was unintentionally induced 


by plaintiff.°” 


Accident, if entirely unavoidable and without the 
doer’s fault, has also been held to be an excuse.®*® 
Physical duress has been held a defense,*® as where 
a tenant or some member of his family is, through ill- 
ness, obliged to remain in a portion of the demised 
premises after expiration of the lease.*° 


Benefit to property. A trespasser on real estate 
may not, when compensation is demanded for his tres- 
pass, urge in defense that he has benefited plaintiff 


by his wrongful acts.7* 


Injunction. An injunction against plaintiff forbid- 
ding him to assert any rights in land is a good de- 
fense in trespass, although an appeal is pending ;*” 
but an injunction in plaintiff’s favor against further 
trespass by defendant will not prevent recovery for 


Mass.—Fitzgerald v. Lewis, 41 N.E. 
687, 164 Mass. 495; Higginson v. York, 
5 Mass. 341. 


Mich.—Fisher v. Naysmith, 64 N.W. 
19, 106 Mich. 71; Cubit v. O’Dett, 16 
N.W. 679, 51 Mich. 347. 


Minn.—Sanborn v. Sturtevant, 17 
Minn. 200; Lynd v. Picket, 7 Minn. 
184, 82 Am.D. 79. 


N.Y.—Scribner v. Young, 97 N.Y.S. 
866, 111 App.Div. 814; O’Horo v. Kel- 
sey, 70 N.Y.S. 14, 60 App.Div. 604. 


Wis.—Scheer v. Kriesel, 85 N.W. 
138, 109 Wis. 125. Contra Hazelton v. 
Week, 6 N.W. 309, 49 Wis. 661, 35 Am. 
R. 796 (removal of logs by a pur- 
chaser from the trespasser who cut 
them). 


[a] Claim of title—Shipman v. 
Baxter, 21 Ala. 456; Fitzgerald v. 
Lewis, 41 N.E. 687, 164 Mass. 495. 


[b] Claim under authority relied 
on as sufficient.—Johnson v. Park, 17 
S.W. 278, 18 Ky.L. 437; Higginson v. 
York, 5 Mass. 341; Fisher v. Nay- 
smith, 64 N.W. 19, 106 Mich. 71; Lynd 
v. Picket, 7 Minn. 184, 82 Am.D. 79; 
Scribner v. Young, 97 N.Y.S. 866, 111 
App.Div. 814; Scheer: v. Kriesel, 85 
N.W. 138, 109 Wis. 125. 


[ec] Claim under color of title.— 
Sanborn v. Sturtevant, 17 Minn. 174, 
82 Am.D, 79 (void tax deed). 


66. Interstate Lumber Co. v. Duke, 
62 So. 845, 183 Ala. 484; Sinclair v. 
Tarbox, 2 N.H. 135. 


[a] Thus removal of personalty 
by a servant of a person receiving 
it from the receiptor of the sheriff 
renders the servant liable, although 
ignorant of the sheriff's right. Sin- 
élain-v. Tarbox, 2° N.H. 135. 


67. Wallard v. Worthman, 84 Ill. 
446 (by bill of sale of chattels, abso- 
lute on its face but in fact a mere 
security); Pearson v. Inlow, 20 Mo. 
322, 64 Am.D. 189 (by mistake in 
leading defendant to believe timber 
cut was on defendant’s own land). 


68. Jennings v. Fundeburg, 15 S.C. 
L. 161. 


69. Cunningham y. Pitzer, 2 W.Va. 
264, 94 Am.D. 526. 


70. Herter v. Mullen, 53 N.E. 700, 
159 N.Y. 28, 44 L.R.A. 703, 70 Am.S.R. 
517, 6 N.Y.Ann.Cas. 329. See Preiser 
v. Wielandt, 62 N.Y.S. 890, 48 App. 
Div. 572 (action could be maintained 
for the death of a tenant’s wife 
caused by the tearing down of the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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covered by it.7? 


trespasses whether done prior to or during the period 


ites 


ns ’ 


[§§ 81-82 


Another action pending. The pendency of another 


to do such acts. 


action in the United States courts involving title to 
property in plaintiff’s possession but to which de- 
fendant is not a party does not prevent recovery."* 


_ [§ 82] B. Custom. 
technically trespasses, are, considering the usages and 
customs of the community, not so,7*° where a cer- 
tain act is unlawful,”* or declared by law to be a 
trespass,’ it cannot be justified by proof of a usage 


While many acts, although 


A custom to take anything from 


another’s land could not be supported at common 


law, the rule being that a profit a prendre could not 


premises upon the expiration of the 
lease where she was too ill to be 
moved). 


71. Pinney v. Winchester, 76 <A. 
994, 838 Conn. 411, 20 Ann.Cas. 923; 
Ducre v. Bagur, 8 La.App. 788. 


72... Day v. Holland, 15 P. 855,25 
Or. 464. 


73. Miller v. Rambo, 64 A. 1053, 73 
N.J.Law 726. 


74 # %EFarnsworth v. Western Union 
Tel. Co., 6°N.Y.S.-735, 3: Silv.Sup; 30. 
eee also Abatement and Revival § 


75. Com. vy. Blaisdell, 107 Mass. 
234; Underwood v. Carney, 1 Cush. 
(Mass.) 285; O’Linda vy. Lothrop, 21 
Pick. (Mass.) 292; Philadelphia v. 
Presbyterian Bd., Leg.Int. (Pa.) 
53; Gerrard v. Cooke, 2 B.&P.N.R. 
109, 127 Reprint 565; Hall v. Notting- 
ham) AL Sx a1. 


[a] User by public of road held 
not long enough continued to be de- 
fense to driving stock over land. 
Robinson & Vincent, Ltd. v. Rice, 38 
Austr.C.L.R, 1. 


76. Evans v. Hesler, 1 Bibb (Ky.) 
561 (custom to set dogs on trespass- 
ing animals); Nudd v. Hobbs, 17 N. 
H, 524 (inhabitants of town entering 
and taking seaweed); Womack v. 
State, 253 P. 1027, 36 Okl.Cr. 44 (habit 
of cutting and transporting wood 
from estate of another). 


[a] Usage cannot excuse a tres- 
pass, Rivers v. Burbank, 13 Nev. 398. 
{b] Invalid customs.—(1) Where 


a person had erected a bay-window to 
his house, projecting over the land of 
an adjoining owner, the court said: 
“If there be a custom in Boston to 
erect bay-windows, balconies and 
other structures over the streets, pro- 
vided they do not interfere with the 
rights of the public, by proprietors 
who own the soil of the street, such a 
custom has no application to the case. 
If it be the custom to erect them over 
the land of other people, such a cus- 
tom is illegal; and the defendant can- 
not justify himself in occupying his 
neighbor’s property as a part of his 
dwelling-house on the ground that 
such trespasses are customary in 
Boston.” Codman y. Evans, 5 Allen 
(Mass.) 308, 310, 81 Am.D. 748. (2) 
The custom of the inhabitants of a 
part of a city to allow children to 
play in the streets does not show that 
such a use of the streets is lawful. 
Schierhold v. North Beach, ete., R. 


be claimed in alieno solo,** and hence furnishes no 
ground of defense.*® 
from the land of another is bad,’° but if adopted 
by plaintiff, certain customs may furnish evidence 
of license to do the act complained of.8* : 


So a custom to occupy or take 


Co., 40 Cal. 447. 


. 
77. Evans.v. Hesler, 1 Bibb (Ky.) 
561; Codman v. Evans, 5 Allen | 
(Mass.) 308, 81 Am.D. 748; Knowles © 
Vi. Dow, 22) NN. 38%, 055 AmsD, Ger 
Nudd v. Hobbs, 17 N.H. 524; Perley 
v. Langley, 7 N.H. 233; Winder v. 
Blake, 49 N.C. 332. See Adams v. 
Morse, 51 Me. 497. 


[a] Rule avplied in an action of 
trespass for killing a mare with dogs, 
that it is the custom of the neighbor-~ 
hood to set dogs on horses which 
broke into fences or inclosures is ir- 
relevant. Evans v. Hesler, 1 Bibb 
(Ky.) 561. 


7& Smith v. Floyd, 18 Barb. (N. 
Y.) 522; Churton v. Frewen, L. R. 2 

Eq. 634; Lloyd v. Jones, 6 C.B. 81, 
60 E.C.L. 81, 186 Reprint 1182; Shut- 

tleworth v. Le Fleming, 19 C.B.N.S. 

687, 115 E.C.L. 687, 144 Reprint 956; 

Constable v. Nicholson, 14 C.B.N.S. | 
230, 108 E.C.L. 230, 143 Reprint 434. 


72. See cases supra note 78. 


£0. Littlefield v. Maxwell, 31 Me. 
135, 50 Am.D. 653; Waters v. Lilley, 
4 Pick. (Mass.) 145, 16 Am.D. 333; 
Cobb v. Davenport, 32 N.J.Law 369; 
Kenyon v. Nichols, 1 R.I. 106. 


[b] General usage of depositing | 
lumber on bank of river without more | 
cannot raise a presumption of a grant. 
Bethum v. Turner, 1 Me. 111, 10 Am. 
D. 36. See Adams v. Morse, 51 Me. 
497; Heath v. Ricker, 2 Me. 72. 


[ec] License to enter mpon land and | 
take fish cannot be implied by proy- 
ing a custom in the country at large 
for every person to enter upon such 
lands and take fish. Winder y. Blake, 
49 N.C. 382. 


Contra, Marsh v. Colby, 39 Mich. | 
626, 33 Am.R. 439. 


81. Wheeler v. Rowell, 7 N.H. 515. 


[a] Cattle running at large.— 
Wheeler v. Rowell, 7 N.H. 515. 


. [b] Colt five weeks old, following 
its dam, was held not to be running 
at large, the universal custom of the 
country being for colts thus to follow 
the dam. Hillyard v. Grand Trunk R. 
Co., 8 Ont. 583. 


[c] Where plaintiff’s colt had been 
killed by, aS was alleged, the negli- | 
gence of defendant in removing trees 
on his land, it was held that, it being | 
shown to be the custom of the neigh- 
borhood to permit horses and cattle 
to run at large, defendant could not 


§§ 83-84] _ 


[§ 83] C. Defense of Person or Property. Tres- 
_ pass may be justified where it is in reasonable de- 
_ fense of property’? or to eseape bodily injury.83 A 
trespass is not justified because done by defendant 
to prevent an injury to his property arising from 
natural condition or to obtain a benefit to himself.84 
It has been held in some jurisdictions that an oc- 
cupant of land may repel a danger threatening his 
property and may trespass on his neighbor’s land for 
that purpose, even though the result may be. to trans- 
fer the danger and consequent injury from his own 
to his neighbor’s property.8® Entry on land to re- 
move a dam thereon which diverted water on plain- 
tiff’s land is not a trespass where it was made by 
the landowner.*® The acts done in defense must, 
however, be reasonable,** and in determining whether 
they were reasonable, defendant’s knowledge of the 
facts must be considered®® and he must show knowl- 
edge justifying his conduct.8® It-need not appear 
that if the trespass had not taken place the prop- 
erty would have been destroyed or injured; it is 
sufficient that under the circumstances, and at the 
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time, it was in fact reasonably necessary.°° 


Spring guns.°! There is a conflict in the decisions 
as to the liability in trespass of one setting spring 
guns or other man-traps on his own property, for 
death or injury to another person, caused by such 
devices. No recovery may be had where the per- 
son injured had knowledge that spring guns had been 
placed on the premises,®? and recovery has also been 
denied where plaintiff, at the time of receiving the 
injury, was attempting to burglarize the premises.°? 
On the other hand, recovery has been allowed where 
the person injured was a mere trespasser, and was 
committing no crime,®°* or was committing a mere 
misdemeanor, a person having no right to prevent 
or resist a trespass by using means dangerous to 
life or by inflicting great bodily injury.®® 


[§ 84] D. Acts Subsequent to Trespass—1. In 
General. Acquisition of title by defendant by con- 
demnation proceedings instituted subsequent to the 
commencement of an action for trespass cannot be 
pleaded as a defense therein.®® Where an act is a. 


" Bolling v. Whittle, 37 Ala. 35. 


resist the action on the ground that 
the colt was trespassing on his land 
when it was killed. Durham v. Mus- 
ot 2 Blackf. (Ind.) 96, 18 Am.D. 
133. 


"$2. Bunten v. Davis, 183 A. 16, 82 
N.H. 304, 45 A.L.R. 1409. 


‘ 83. Williams v. Goose Lake Valley 
Ptr 3Go.)5163) Ps 81, 83" Or. .302: 


[a] Necessity may justify a tres- 
pass. Williams v. Goose Lake Val- 
ley Irr. Co., 163 P. 81, 83 Or. 302. 


[b] \ Self-defense.—Defendant’s li- 
ability for trespass did not depend on 
his right of self-defense; the tres- 

pass having already been committed. 
Saunders v. Gilbert, 72 S.E. 610, 156 
N.C. 463, 38 L.R.A.N.S. 404. 


84. U.S.—Guttner y. Pacific Steam 
Whaling Co., 96 F. 617. 


Ala.—Bolling v. Whittle, 37 Ala. 35. 
Conn.—Grant v. Allen, 41 Conn. 156. 


Ga.—Bass v. West, 36 S.E. 244, 110 
Ga. 698. 


Ind.—Toledo, etce., R. 
39 N.E. 306, 139 Ind. 542. 


N.Y.—Dexter v. Alfred, 26 N.Y.S. 
592, 74 Hun 259. 


N.C.—Cherry v. Lake Drummond 
Canal, etc., Co., 53 S.E. 138, 140 N.C. 
422, 111 Am.S.R. 850. 


eo oeneht v. Ratcliff, 44 Pa. 
6. 


Tex.—Thurman v. 
App.) 260 S.W.. 677. 


Eng.—Kirby v. Chessum, 
81. 


N.B.—Hutchison v. St. John Y. M. 
C.-A., 19 N.B. 65. 


fa] Rule applied where trespass 
was by entry: (1) To change the nat- 
ural flow of surface water to prevent 
injury to defendant’s house. Grant 
y. Allen, 41 Conn. 156.. (2) To cut 
trees to prevent their falling on de- 
fendant’s adjacent railroad. Toledo, 
etc., R. Co. v. Loop, 39 N.E. 306, 139 
Ind. 542. (3) To remove a house 
which is partly on the land ee de 
To remove defendant’s logs, cut by 
him on his own land and which he had 
no other means of getting out. Dex- 
ter v. Alfred, 26 N.Y.S. 592, 74 Hun 
259. (5) To turn sheep into another’s 
pasture. Thurman v. Kirkland, (Tex. 
Civy.App.) 260 S.W. 677 (mere fact 


Co. v. Loop, 


Kirkland, (Civ. 


79 \5.P. 


\ 


that owner of sheep had no pasture 
into which to turn his sheep other 
than a pasture already fully stocked 
with sheep of other person in rightful 
possession thereof did not give first 
owner the right to turn his sheep into 
such pasture). 


[b] Excavations.—(1) That de- 
fendant is engaged in excavating on 
his own land does not excuse his ex- 
cavating under plaintiff's foundations 
adjoining. Bass v. West, 36 S.E. 244, 
110 Ga. 698; Walters v. Hamilton, 75 
Mo.App. 287. (2) That defendant is 
excavating on his own land does not 
excuse an entry thereafter and de- 
struction of a building undermined by 
the operation. Bass v. West, 36 S. 
E, 244, 110 Ga 698. (3) Digging a 
canal on defendant’s own land does 
not justify his throwing the earth on 
plaintiff’s adjoining land. Cherry v. 
Lake Drummond Canal, etc., Co,, 53 
a 138, 140 N.C. 422, 111 Am.S.R. 
850. 


[ec] Flooding mines.—Permission 
to plaintiff by defendant to use a 
gangway in defendant’s mine does not 
justify turning water into it and 
flooding plaintiff's mine. McKnight 
v. Ratcliff, 44 Pa. 156. 


[d] Support of buildings.—(1) 
Where no duty to support defendant’s 
adjoining building is shown, plain- 
tiff’s failure to support it is no de- 
fense to its encroachment on plain- 
tiff’'s land. Hutchison v. St. John Y. 
M. C. A., 19 N.B. 65. (2) Plaintiff's 
failure to support building is no de- 
fense to an entry by defendant to 
support it, although the need for sup- 
port arose from plaintiff's excavations 
on his own land. Hutchison v. St. 
John Y. M. C. A., supra. (3) Any en- 
try by an owner of premises upon 
premises of an adjoining owner with- 
out a license, even for the purpose of 
supporting . and protecting walls 
thereon, is a trespass. Dorrity  v. 
Rapp, 72 N.Y. 307, 4 Abb.N.Cas. 292 
[rev 11 Hun 374]; Kirby v. Chessum, 
Gh Satnatoulss 


fe] “aking provisions from an 
ice-bound vessel abandoned by her 
captain and part of her crew is not 
justified because done to save the 
takers’ lives. Guttner v. Pacific 
Steam Whaling Co., 96 F. 617. 


85. Greyvensteyn v. Hattingh, 
[1911] A.C. 355, 21 Ann.Cas. 643. 


[a] Swarms of locusts.—In an ac- 
tion by the appellant, inter alia, for 


damage caused by the respondents, 
who were adjoining proprietors, in 
that they drove from without his 
boundary fence a swarm of locusts 
away from their own lands and in the 
direction of his cultivated lands:— 
Held, that the respondents were en- 
titled to drive the locusts away as a 
measure of self-protection and were 
not responsible for the consequences. 
Greyvensteyn v. Hattingh, [1911] A. 
C. 355, 21 Ann.Cas. 643. 


86. Great Falls v. Worster, 15 N. 
H. 412 (defendant’s interest in the 
land that of tenant in common). 


87. Hooker v. Miller, 37 Iowa 613, 
18 Am.R. 18; Bunten v. Davis, 133 A. 
16, 82 N.H. 304, 45 A.L.R. 1409. 


[a] Unmooring boat during storm. 
—wWhile plaintiff and his wife and 
children were sailing, a violent tem- 
pest arose, whereby the boat and oc- 
cupants were placed in great dan- 
ger, and, to save them, plaintiff was 
compelled to moor the boat to de- 
fendant’s dock. Defendant, by his 
servant, unmoored the boat, where- 
upon it was driven ashore by the 
tempest without plaintiff's fault, and 
destroyed, and plaintiff and his wife 
and children were cast into the wa- 
ter and upon the shore, and injured. 
Held, that plaintiff was entitled to re- 
cover. Ploof v. Putman, 71 A. 188, 81 
Vt. 471, 15 Ann.Cas. 1151, 20 L.R.AN. 
S..152, 130 Am.S.R. 1072. 


gs. Bunten v. Davis, 133 A. 16, 82 
N.H. 304, 45 A.L.R. 1409. 


89. Bunten v. Davis, 133 A. 16, 82 
N.H. 304, 45 A.L.R. 1409 (Shooting at 
automobile in highway). 


90. Cope v. Sharpe, [1912] 1 K.B. 
496 (fire). 
91. Spring guns and the like on 


one’s own premises see Negligence § 
149. See also Homicide §§ 169, 267. 


92. Ilott v. Wilkes, 3 B.&Ald. 304, 
5 H.C.L. 181, 106 Reprint 674. 


93. Scheuermann y. Scharfenberg, 
50 So. 335, 163 Ala. 337, 24 L.R.A. 
N.S. 869, 186 Am.S.R. 74, 19 Ann.Cas. 
937. 


94. Grant v. Hass, 75 S.W. 342, 31 
Tex.Civ.App. 688. : 
95. Hooker v. Miller, 37 Iowa 613, 

18 Am.R. 18. 
96. Dietzel v. New York, 112 N.B. 
720, 218 N.Y. 270. 
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public as well as a private wrong a pardon will not action.18 
[§ 87] E. Wrongful Acts of Plaintiff—1. In Gen- 


relieve from civil liability.°? 


[§ 85] 2. Satisfaction or Release.°® 
and satisfaction is a good defense,®® but acts subse- 
quent to the trespass not in satisfaction or release 
of the right of action are not a defense;* nor 1s 
acceptance of a tender of damages under the stat- 
Where several plaintiffs must join, a release 
Mere payment is 
not a defense unless accepted in satisfaction or re- 


ute.” f 
by one of them bars the action.* 


lease.* 


Joint liability. A release to one of the joint tort- 
feasors discharges all,® as does a satisfaction by 
one tort-feasor,® and partial payment by one oper- 
Payment to one co- 
tenant is not a bar to an action by another cotenant 


ates for the benefit of all.7 


previously begun.® 


[§ 86] 3. Restitution or Retaking. A return of 
goods wrongfully taken by defendant will not bar 
an action for the taking,® although it may be con- 
sidered in mitigation of damages.'° 
the goods by plaintiff,11 obtaining possession by pur- 
chase under protest at their sale by defendant,** or 
will not bar the 


paying pound fees to obtain them 


97. Hedges v. Price, 2 W.Va. 192, 
94 Am.D. 507. 


98. Generally see Accord and Sat- 
isfaction § 71 et seq; - Compromise 
and Settlement 12 C.J. p 312; Re- 
lease 53 C.J. p 1191. 


99. Heirn v. Carron, 19 Miss. 361, 
49 Am.D. 65 (tender of damages and 
agreement by plaintiff to accept them 
in satisfaction). 


1. Henson v. Taylor, 33 S.B. 911, 
108 Ga. 567; Feuerstein v. Jackson, 8 
OhioCir.Ct. 396, 4 OhioCir.Dec. 516; 
Brooks vy. Olmstead, 17 Pa..24. 


[a] Thus where defendant unlaw- 
fully changed the grade of the street 
in front of plaintiff’s lot, a subse- 
quent resolution of the city altering 
the grade still more is no defense. 
Feuerstein v. Jackson, 8 OhioCir.Ct. 
396, 4 OhioCir.Dec. 516. 


[b] Offer by plaintiff to return de- 
fective goods, not accepted by de- 
fendant, does not bar an action for a 
subsequent taking by defendant 
against plaintiff’s protest. Henson v. 
Taylor, 33 S.E. 911, 108 Ga. 567. 


[c] Purchase of animal wrong- 
fully taken by defendant does not bar 
the action for the taking where the 
question of damages for that was re- 
Pee Brooks v. Olmstead, 17 Pa. 


2. Brown v. Mead, 34 A. 950, 68 
Vt. 215 (only payment pro tanto), 


3. See Release § 72. 


{a] In action by tenants in com- 
mon for trespass on land, of which 
they are the coheirs, a release by 
one of the plaintiffs is a bar to the 
action. Austin y. Hall, 13 Johns, (N. 
W.)9236. 


4 Reed v. Fichencord, 219 P. 937, 
Okl. 3. 


5. Gunther v. Lee, 45 Md. 60, 24 
Am.R. 504. 


6 Ashcraft v. Knoblock, 45 N.E. 
69, 146 Ind. 169. 


7. Bailey v. Berry, 3 OhioDec. (Re- 


96 


An accord 


 1§§ 84-88 


eral. A trespass is justified when committed from 
necessity arising without defendant’s fault and from 
plaintiff's wrong,!* or from accident caused by plain- 
tiff or one with whom he is in privity. 
wrongful act does not justify an act not necessary 
to prevent it,1® nor an act of aggression rather than 
of mere defense.*? 
vent his committing murder is justifiable,** but not 
to prevent a breach of the peace.t® The contributory 


15 


Plaintiff's 


Entry on plaintiff’s land to pre- 


negligence of plaintiff is no defense,?® nor is it a 


A retaking of 


print) 483, 8 Am.L.Reg.N.S. 270. 


8 Longfellow v. Quimby, 29 Me. 
1963248 Am: D. 1525: 


ee Ark.—Warner y. Capps, 37 Ark. 
ator hpi v. Chase, 10 Mass. 


N.Y.—Reynolds v. Shuler, 5 Cow. 
323; Hanmer v. Wilsey, 17 Wend. 91. 


Or.—Lowenburg vy. Rosenthal, 22 P. 
601, 18 Or. 178. 


Eng.—Knott v. Barker, 3 Anstr. 896, 
145 Reprint 1074. 


Compare Baron v. Drewery, 4 Sask. 
L. 26 (no damages allowed). 


10. Walker v. Fuller, 29 Ark. 


ete Champion v. Vincent, 20 


448. 
Tex. 


Ford v. Williams, 24 N.Y. 359. 
Coffin v. Field, 7 Cush. (Mass.) 


14. Haley v. Colcord, 59 N.H. 7, 47 
Am. Ro iés ‘Gulf, vete,, IR2 Co. v..dn- 
surance Co. of North America, (Tex. 
Civ.App.) 28 S.W. 237. 


[a] Rule applied to an injury by 
common carrier to goods presented for 
shipment but refused as badly pack- 
ed, done in separating them from 
other freight with which they had 
been improperly mixed. Gulf, ete, 
R. Co. v. Insurance Co. of North 
America, (Tex.Civ.App.) 28 S.W. 237. 


[b] Obstruction of private way 
over plaintiff's land justifies passing 
over another part of the land. Haley 
v. Colcord, 59 N.H. 7, 47 Am.R. 176. 


15. Roche v. Milwaukee Gaslight 
Co., 5 Wis. 55 (injury to plaintiff's 
lamp post erected in a city street by 
its permission, caused by bad condi- 
tion of the street). 


16. F. W. Cook Brewing Co. v. 
Karchner Bros., 3 Tenn.Civ.A. 226; 
Ball v. Axten, 4 F.&F. 1019, 176 Re- 
print 890 (landowner has no right 
to seize a trespasser who is departing 


defense-that plaintiffs act enhanced the injury”? al- 
though it might mitigate damages.” 
was transferred by the owner in fraud of creditors 
does not excuse a taking by a creditor without legal _ 
process?? but a taking under a levy against the for- 
mer owner is not a trespass.?+ 
sion by plaintiff of his goods with those defendant 
had a right to take is not a defense to a taking of 
plaintiff's goods if they could be distinguished.*® 
Plaintiff’s failure to pay for goods sold and delivered 
is no defense in trespass for taking them.?® 


[§ 88] 2. Illegal Use of Realty. That plaintiff is 


That property 


Fraudulent confu- 


from the land and detain him to 
compel him to give his name and ad- 
dress). 


17. Simpson v. Morris, 4 Taunt. | 
821, 128 Reprint 555 (it is no defense 
to throwing water over plaintiff that — 
it was done to prevent her obstruct- 
ing an ancient window in defendant’s 
house). See Kaul v. Leopold Weil 
Bldg. ete., Co., 8 La.A. (Orleans) 247 
(plaintiff’s previous trespass on de- 
fendant’s land not justification for 


defendant’s trespass on plaintiff’s 
land). 
18. Handcock: vy. Baker, 2 B.&P. 


260, 126 Reprint 1270. 


19. Rockwell v. Murray, 6 U.C.Q.B. 
(Ont.) 412. 


20. Schile v. Brokhahus, 80 N.Y. 
614 [aff 44 N.Y.Super. 560] (tearin 
down party wall under claim it stoo 
entirely on defendant’s land). 

21. Henley vy. Wilson, 81 N.C. 405. 

22. Henley v. Wilson, supra. 


Mitigation of damages see infra §§ 
236-240. 


23. McGee v. Campbell, 7 Watts 
(Pa.) 545, 32 Am.D. 783. 


24. Mass.—Billings y. Thomas, 114 
Mass. 570. 


Mo.—Milburn v. Beach, 14 Mo. 104, 
55 Am.D. 91. 


Wis.—Jones v.. Lake, 2 Wis. 210. 
Eng.—Ashby v. Minnitt, 8 A.&E. 
121, 35 B.C.L. 511, 112 Reprint 782. 


Ont.—McPhatter v. Leslie, 23 U.C. 
TB. Ob Tes 


fd 


Q 


25. Colwill v. Reeves, 
575, 170 Reprint 1257. 


26. Greenlee v. Mach. Co., 10 La.A. | 
(Orleans) 271; Washington v.. Singer 
Sewing Mach. Co., 10 La.A. (Orleans) 
270; Perry v. Junius Hart Piano 
House, Ltd., 10 La.A. (Orleans) 170; 
Ives v. Humphreys, 1 E.D.Smith (N. 
Y.) 196. See Bettis v. Singer Sewing 
Mach. Co., 10 La.A. (Orleans) 273. 


2 Campb. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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making an illegal,?” or immoral?’ use of his prop- 
erty, or intends to put it to an illegal use,?® furnishes 


no excuse for trespassing thereon. 


{[§ 89] F. Waiver and Estoppel—l. In General. 
An action for the value of the thing severed from 
realty waives the trespass,?° but giving a bond to 
dissolve an attachment writ does not waive a tres- 
pass committed in levying the attachment.?? 


[§ 90] 2. Estoppel of Plaintiff. 


_ cence,*? or failure of plaintiff to oppose or object 
_ to a trespass®* is not a defense, at least, if plain- 


27. Schwartz v. McQuaid, 73 N.E. 
582, 214 Ill. 357, 105 Am.S.R. 112. 


[a] Rule applied.—The fact that a 
ferry company is engaged in a pool 
or combination prohibited by statute 
is no excuse for a trespass by defend- 
ant on its lands. Wilson vy. Sullivan, 
tt S.-W. 198, 25 Ky... 1110. 


{b] Sale of intoxicants.—(1) The 
fact that plaintiff is engaged in the 
unlawful sale of liquor and keeps a 
disorderly house is no defense to an 
entry and tearing down the house and 
breaking personalty. Earp v. Lee, 71 
Ill. 193. (2) The use of leased prem- 
ises for sale of liquor without a li- 
cense does not ipso facto and with- 
out judicial proceeding annul the 
lease. Schwartz v. McQuaid, 73 N. 
B®. 582, 214 Ill. 357, 105 Am.S.R. 112. 


28. Love v. Moynehan, 16 Ill. 277, 


63 Am.D. 306 (keeping a bawdy- 
house). 
29. Gulf, etc., R. Co. v. Johnson, 


SOW O02 Wd Tex, i619 i La RsAv. 
730 (gambling implements\; Fowler 
v. Harrison, 81 P. 1055, 39 Wash. 617 
(destruction of fish traps which some- 
what obstructed the channel of a 
navigable stream and the law to 
maintain which had not heen fully 
complied with). 

30. Cobb v. Griffith, etc., Sand, etc., 
Co., 87 Mo. 90. 


31. Walsh v. Brown, 80 N.E. 465, 
194 Mass. 317, 120 Am.S.R. 556. 


32. Porter v. Midland R. Co., 25 
Wr. . bO6,. 125 Ind. 476: -Currie “v. 
Watchez, etc., R. .Co.; 61 Miss. 725 


(mere acquiescence by plaintiff aft- 
er forbidding an entry on his land). 


[a] Thus estoppel by acquiescence 
to enjoin a railroad from use of a 
street for its railroad does not create 
an estoppel to sue for the trespass. 
Porter v. Midland R. Co., 25 N.E. 556, 
125 Ind. 476; Bravard v. Cincinnati, 
LCi be CO., (17 ON. E1835 145, Ind. 1; 


33. Strickler v. Midland R. Co., 25 
N.E. 455, 125 Ind. 412; Woll v. Voight, 
ti N.wW. 608,.105) Minn. 371, 23° LR. 
A.N.S. 270; Wooley v. Edson, 35 Vt. 
214; Blesch v. Chicago, etc., R. Co., 
43 Wis. 183. But see Rankin v. Siev- 
ern, etc., R. Co., 36 S.E. 997, 58 S.C. 
_ 532 (holding that where a landowner 
has knowledge of the first entry on 
- his land by a railroad company for 
the construction of its tracks, and 
makes no objection thereto in the 
manner prescribed by statute, his 
consent will be presumed; and he 
_eannot maintain an action against the 
company for trespass, his only reme- 
dy being for compensation under the 
condemnation statutes). 


; [a] Rule applied: (1) To failure 
of plaintiff to oppose taking of oxen 
from plaintiff’s possession under at- 
tachment against another. Wooley v. 
Edson, 35 Vt..214. (2) To failure of 
plaintiff to seek injunction against 
building a railroad on _a street in 
front of plaintiff's lot. Blesch y. Chi- 
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it is such.?8 


Mere acquies- 


Camo etc. bs (Coy, 443) SWS: 28a (3p 
Although failure to oppose entry and 
building of a railroad prevents an ac- 
tion of ejectment or for injunction, 
trespass lies. Strickler v. Midland R. 
Co., 25.N.H. 455, 125-Ind. 412. (4) A 
trespasser on land cannot claim, by 
reason of his unlawful occupation 
thereof for less than the limitation 
period, that the real owner, although 
with knowledge of the same, is es- 
topped to sue for wrongful acts com- 
mitted. Woll v. Voigt, 117 N.W. 608, 
105 Minn. 371, 23 -L.R.A.N.S.. 270. 
(5) And it is immaterial that plain- 
tiff saw the trespasser. Leber v. 
Minneapolis, etc., R. Co., 13 N.W. 31, 
29 Minn, 256. 


34. Cheeney v. Nebraska, etc., 
Stone Co., 41 F. 740; De Camp v. 
Wallace, 92 N.Y.S. 746, 45 Misc. 436; 
Enterprise ‘Transit Co. v. Hazelwood 
Oil Co. .20-Pa super. olan. sot 


[a] Rule applied (1) to the dig- 
ging a well on plaintiff's land neither 
party knowing the location of the 
boundary. Enterprise Transit Co. v. 
Hazelwood Oil Co., 20 Pa.Super. 127. 
(2) That a landowner who in good 
faith points out to the owner of ad- 
joining land an incorrect division line, 
both parties being ignorant of the 
true line, is not estopped from deny- 
ing that such line is the true bound- 
ary. .Cheeney v. Nebraska, etc., Stone 
Co., 41 F.-740. (3). That license. to 
cross land with trees cut under con- 
tract with a third person, under which 
contract defendant claimed a right to 
cut plaintiff's trees, does not estop 
plaintiff to assert his title where 
he never saw the contract or knew 
defendant made such a claim. De 
Camp v. Wallace, 92 N.Y.S. 746, 45 
Misc. 436. x 


35. Marshall v. Eggleston, 82 Ill. 
App. 652. Compare Mumphrey v. 
Planters’ Fertilizer, etc., Co., 6 La.A. 
! (Orleans) 131 (trespass by defend- 
| ant’s servants without his knowl- 
edge). 


36. Clinton v. Franklin, 83 S.W. 
142, 26 Ky.L. 1053; Immaculate Con- 
ception Church v. Sheffer, 34 N.Y.S. 
724, 88 Hun 335 [aff 50 N.H. 1118, 156 
N.Y. 670]; Davis v._ Morris, 43 S.E. 
950, 132 N.C. 435; Joyce v. Conlin, 
40 N.W. 212, 72 Wis. 607. 


[a] Acts creating estoppel.—(1) 
Where plaintiff sued a city for dam- 
ages because of its construction of 
a sidewalk on a portion of a lot be- 
ionging to him, and plaintiff’s son tes- 
tified in his father’s behalf, and made 
no claim to any part of the lot, or 
to the damages sought to be recover- 
ed, his failure to do so estopped him 
to make any claim against the city 
for damages, irrespective of his in- 
terest in the land. Clinton v. Frank- 
lin, 83 S.W. 142, 26 Ky.L. 1053. (2) 
Laying of land out as a street and 
recognizing it as such in grants of 
land on each side and permitting 
grantees to use it as such estops 
grantor from maintaining trespass 
against a grantee for putting a wood- 
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tiff does not have knowledge of the facts.*+ Failure 
to notify defendant that he is trespassing does not 
operate as an estoppel.*® 
held that plaintiff may be estopped to assert. his 
right®® or to recover in the action,®*? and it has been 
held that acceptance of compensation for the locus 
as a highway will estop plaintiff from denying that 


On the other hand it is 


[§ 91] 3. Estoppel of Defendant. Defendant may 
be estopped to set up a defense otherwise good,®® 
and this may be by acquiescence or recognition,*° 
or representations.*1! 


Thus he may be estopped to 


pile there. Davis v. Morris, 43 S.E. 
950; 132 N.C. 435. 


[b] Acts not creating estoppeL— 
The bringing of ejectment by plain- 
tiff against defendant does not op- 
erate aS an estoppel as being an ad- 
mission of defendant’s possession. 
Craft v. Yeaney, 66 Pa. 210; Heck v. 
Knapp, 20 U.C.Q.B. (Ont.) 360. 


37. Wrightsville, ete, R. Co. v. 
Holmes, 11 S.E. 658, 85 Ga. 668; Clark 
v. Milligan, 28 B.C. 22. 


fa] Thus a railroad director par- 
ticipating in locating the road and 
afterward buying the land is estop- 
ped to recover damages for the loca- 
tion. Wrightsville, ete, R. Co. v. 
Holmes, 11 S.E. 658, 85 Ga. 668. 


88. Karber v. Nellis, 22 Wis. 215. 
Ante Ala.—Dunlap v. Steele, 80 Ala. 


Ky.—Kentucky Stave Co. v. Page, 
125 S.W. 170. 


La.—Smith v. Grant Timber & Mfg. 


Co., 58 So. 153,130 La. 471. 
Me.—Goodwin v. Fall, 66 A. 727, 
102 Me. 353. 


N.Y.—Russell v. Gray, 11 Barb. 541. 


N.C.—Drake v. Howell, 45 S.E. 539, 
133 N.C. 162. 


Ets aha ae v. Anderson, 10 S.C.L. 


Vt.—Houston v. Howard, 39 Vt. 54. 


Eng.—Darlington v. Pritchard, 4 
eee 783, 43 E.C.L. 404, 134 Reprint 


Can.—Caverhill v. Robillard, 2 Can. 
SiC ncooe 


[a] Thus a lease and notice to quit 
from defendant estop him to assert 
title in another. Darlington y. Pritch- 
ard, 4 M.&G. 783, 43 E.C.L. 404, 134 
Reprint 322. 


[b] Wrongful acts.—Timber com- 
pany deriving title to timber land 
from patentee of United States gov- 
ernment taking possession against 
one in quiet possession and cutting 
and removing timber held estopped 
from resisting liability to restore the 
status of the possessor. Smith vy. 
Grant Timber & Mfg. Co., 58 So. 153, 
130 La. 471. 


40. Caverhill v. Robillard, 2 Can. 
S.C. sas. 

[a] After levy and sale of goods 
as property of the mortgagor, the 
mortgagee cannot assert title in him- 


self in them. Dunlap v. Steele, 80 
Ala, 424. 
[b] Maintenance of wharf.—Ac- 


quiescence for sixteen years by de- 
fendant in the maintenance of a 
wharf by plaintiff on public property 
where known to defendant estops him 
to assert a right to remove it. Caver- 
hill v. Robillard, 2 Can.S.C. 575. 


41. Goodwin v. Fall, 66 A. 727, 102 
Me. 353 (grantee of a right to cut 
trees may be estopped to assert his 
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deny plaintiff’s title and consequent right to main- 
tain trespass.42, However, one doing acts by author- 
ity of the vendee of land in possession is not estopped 
to deny the vendor’s title.4? Nor does denial of pos- 
session in ejectment conclude defendant in an ac- 


tion of trespass.*# 


[§ 92] G. Title or Other Right—1. Realty in Pos- 
session of Another—a. Title—(1) In General. 
ject to the limitation which prevails in some juris- 
dictions that the entry must be peacable,*® it is very 
generally held that title with right of possession 
is in general a good defense in an action for entry 
by the owner on realty in possession of plaintiff,*® 


right by his representations by rea- 
son of which the limits of the right 
were described). 


42. Ky.—Kentucky Stave Co. v. 
Page, 125 S.W. 170. 


N.Y.—Russell v. Gray, 11 Barb. 541. 


N.C.—Drake v. Howell, 45 S.E. 539, 
TSSeN- C62: 


S.C.—Darby v. Anderson, 10 S.C.L. 
369. 


Vt.—Houston v. Howard, 39 Vt. 54. 


[a] Title by estoppel gives con- 
structive possession sufficient to 
maintain trespass. Drake v. Howell, 
45 S.E. 539, 133 N.C. 162; Phelps v. 
Blount, 13 N.C. 177. 


{[b] What constitutes estoppel._— 
(1) Defendant in replevin who recov- 
ers judgment for the value of the 
property and collects it cannot deny 
title of plaintiffs therein in an action 
by such plaintiff for a subsequent tak- 
ing by such defendant. Russell v. 
Gray, 11 Barb. (N.Y.) 541. (2) If 
property is returned to the owner’s 
eustody after attachment, the attach- 
ing creditor is estopped against a sub- 
sequent attachment to deny that it 
is the creditor’s. Houston v. How- 
ard, 39 Vt. 54. (3) Where defendant 
claims under a lease from plaintiffs’ 
guardian which he had no right to 
make, defendant cannot dispute their 
SS Darby v. Anderson, 10 S.C.L. 


[ce] What does not constitute es- 
toppel.— (1) A right of way from de- 
fendant to plaintiff does not estop 
him from denying title to other parts 
of the land. Bishop v. Blair, 36 Ala. 
80. (2) That the locus is part of a 
lot the balance of which defendant 
purchased from plaintiff creates no 
estoppel. Kissam v. Gaylord, 46 N.C. 
294. (8) Assessing land to plaintiff 
does not estop a village from assert- 
ing its actual possession. Moore v. 
Pear, 89 N.W. 347, 129 Mich. 513. 


43. Smith v. Babcock, 36 N.Y. 167, 
93 Am.D. 498, 1 Transcr.A. 307. 


44, Crockett v. Lashbrook, 5 T.B. 
98. 


Mon, (Ky.) 530, 17 Am.D. 
45. See infra § 97. 
46. Ala.—Story v. McWhorter, 114 


So. 206, 216 Ala. 604; Lacey v. Mor- 
ris, 110 So. 379, 215 Ala. 302; South- 
ern Ry. Co. v. Hayes, 62 So. 874, 183 
Ala. 465. 


etear ro ncerson v. Grewell, 8 Cal. 


Colo.—Rudolph v. Thompson, 179 P. 
151, 66 Colo. 98. 


Del.—Truitt v. Osler, 90 A. 467, 27 
Del. 555. 


Ill.—Ryan_ v. Sun Sing Chow Poy, 
45 N.E. 497, 164 Ill. 259; Lee v. 
Mound Station, 8 N.E. 759, 118 Til. 
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or for an entry by one in privity with the owner,*? 
or an obstruction by the owner of access to the 
land,*® or an entry and removal of a part of the 
realty by the owner,*® although attached to the re- 
alty by the person in possession.°° T. 
authority seems to be that such title is a good de- 


The weight of 


fense, although the person in possession has equitable 


Sub- 


\ 


304; Ft. Dearborn Lodge No. 214, I. 
O. O. F. v. Klein, 3 N.E. 272, 115 I11. 
L777, ¢56 “Am JR 1338e* illinois; ete. ik., 
etc., Co. v. Cobb, 94 Ill. 55; Dean v. 
Comstock, 32 Ill. 173; White v. Naer- 
up, 57 Ill.App. 114; Bloomington v. 
Brophy, 32 Ill.App. 400; Brooke v. 
O’Boyle, 27 Ill.App. 384. 


Ind.—Culver v. Smart, 1 Ind. 65, 
Smith 50. 


Ky.—yYeates v. Allin, 2 Dana 134; 
Crockett v. Lashbrook, 5 T.B.Mon. 
530, 17 Am.D. 98. See Le Moyne v. 
Anderson, 96 S.W. 843, 123 Ky. 584, 29 
Kye LOL. 


La.—Leopold v. Bradford-Hutchin- 
son Lumber Co., 133 So. 379, 172 La. 
110; Johnson v. Sylvester, 5 La.App. 
720. 


- Me.—Stearns v. Sampson, 59 Me. 
568, 8 Am.R. 442. 


gh oka ees v. Brown, 47 Md. 
506. 


NS eee ame ook v. Pinkham, 18 Pick. 


Minn.—Sharon v. 
Minn. 354. 


Mo.—Bergmann v. Vogt’s Adm’r, 
154 S.W. 449, 172 Mo.App. 61. 


N.H.—Brown v. Peaslee, 45 A. 234, 
69 N.H. 436. 


N.J.—Mayhew v. Ford, 61 N.J.Law 
532, 39 A. 914. 


Wooldrick, 18 


N.M.—Jemez Land Co. v. Garcia, 
1070 P1688, (Vo NM 816: 
N.Y.—McDougall v. - Sitcher, 1 


Johns, 42. 
N.C.—Walton v. File, 18 N.C. 567. 


Pa.—Leidy v. Proctor, 97 Pa. 486; 
Pies v. Dean, 5 Watts 543, 30 Am.D. 


S.C.—Lyles v. Fellers, 136 S.E. 13, 
138 S.C. 31; Lucius v. Du Bose, 103 
SH (a9 itd Sic. 875. 


Wis.—Lyon v. Fairbank, 48 N.W. 
492, 79 Wis. 455, 24 Am.S.R. 732 
(force); Toomey v. Kay, 22 N.W. 
286, 62 Wis. 104. 


Eng.—Taylor vy. Cole, 
100 Reprint 582. 


Can.—Hirtle v. Boehner, 50 Can.S. 
C. 264 [rev 46 N.S. 231]. 


a rk v. Jalbert, 43 N.B. 


N.S.—Awalt v. Smith, 44 N.S. 471. 


coe ee v. Walker, 26 U.C.Q.B. 


[a] Purchase at sheriff’s sale.— 
wep Ouray v. Sitcher, 1 Johns. (N.Y.) 


3 T.R. 292, 


[b] Wild land.—Barbarick v. An- 
derson, 45 Mo.App. 270. 


right to the land.°+ 
a conveyance;>2 but possession under bond for a 
conveyance is not sufficient against a subsequent 
grantee of the obligor of the bond,®* although he 
took with notice,®+ nor against the obligor himself.°® 
Under this rule a landlord when entitled to posses- 


Such as an equitable right to 


47. Clark v. Beach, 6 Conn. 142; 
Jones v. Water Lot Co. of Columbus, 
18 Ga. 539; Danforth v. Briggs, 36 A. 
452, 89 Me. 316; Howe v. Lewis, 14 
Pick. (Mass.) 329 (lessee). 


[aj] Licensee.—Clark v. 
Conn. 142. 


48. Doty v. Chicago, ete. R. Co., 
114 N.W. 522, 137 Iowa 689. 


49. Ford v. Rountree, 59 S.E. 325, 
3 Ga.App. 80 (cutting trees); Glynn 
v. George, 20 N.H. 114 (removing a 
barn after expiration of a license to 
occupy). 


50. Floyd v. Ricks, 14 Ark, 286, 
58 Am.D. 374:- Rasor v. Qualls, 4 
Blackf. (Ind.) 286, 30 Am.D. 658; 
Fagan v. Scott, 14 Hun (N.Y.) 162. 


[a] Rule applied to a removal by 
vendor of land after failure of vendee 
to make second payment and after 
notice to remove. Fagan v. Scott, 14 
Hun (N.Y.) 162. 


[b] Crops. — (1) A subsequent | 
purchaser of United States land may 
take crops planted by an intruder. 
Floyd v. Ricks, 14 Ark. 286, 58 Am.D. 
374. (2) The purchaser may take 
crops planted by one whose preémp- 
tion right has expired since the plant- 
ing. Rasor v. Qualls, 4 Blackf. (Ind.) 
286, 30 Am.D. 658. 


Me Ill.—Dean v. Comstock, 32 Ill. 


Beach, 6 


Md.—Hunter v. Hatton, 4 Gilt 115, 
45 Am.D. 117. 


Mo.—Bick v. Hill, 27 Mo.App. 554. 


eg aes v. Anderson, 10 S.C.L. 


But see Skinner v. Terry, 46 S.E. 
517, 184 N.C. 305; Henley v. Wilson, 
77 N.C. 216 infra note 52. 


[a] Purchaser of reversion is li- 
able for trespass in removing the 
property of a tenant for nonpayment 
of rent accruing before the transfer. 
Barber v. Watch Hill Fire Dist., 89 A. || 
1056, 36 RI. 236, L.R.A.1915C 245, || 
FCs Speen cue 191 [reh den 90 A,}| 


52. Hunter v. Hatton, 4 Gill (M4d.) || 
115, 45 Am.D. 117 (purchase under 
judicial sale before deed). See Hen-| 
ley v. Wilson, 77 N.C. 216 (posses- 
sion under a deed conveying only a 
life-estate instead of a fee as intend- | 
ed gives an equitable right to a con-}/ 
veyance, not an equitable estate, and 
is not sufficient against a subsequent || 
grantee of the vendee). | 


53. 


54, 
(Ky.) 


55. Walton v. File, 18 N.C. 56 
Contra Smith v. Price, 42 Ill. 399. 


Dean v. Comstock, 32 Ill. 178,/f 
oes Vv. Head, 2° iaite 
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‘necessary violence was used.>§ 


wo 
§§ 92-95] 
sion is not liable in trespass for a peaceable entry on 
the premises of a lessee holding over®* and in some 
jurisdictions, the tenant may not maintain the ac- 
tion although the entry was forcible,*? unless un- 
If the plaintiff is a 
mere intruder who has not acquired a lawful pos- 


session,®® or if he is a licensee whose license has — 


been revoked,*° defendant may justify his entry on 


_ the ground of title and right to possession. 


[§ 93] (2) Sufficiency of Title. Within the rule 
above stated,® title as mortgagee is sufficient®? and 
so is title voidable by a third person,®* title acquired 
by adverse possession,** or, as against a mere li- 
censee, a title as to which the evidence of the gran- 
tor’s power to convey was slight.*® On the other 
hand, an after-acquired title,** a deed from a cor- 
poration not shown to have power to receive and con- 
vey title,°7 a void tax title,®’ an unregistered deed of 
release or quit claim,®® a title lost by the statute of 
limitations, either against the holder of the title,7° 
or even a mere possessor,’! have been held insuffi- 
cient. A mere claim of title is not enough to justify 
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trespass.’? Equitable title without possession is no 
defense to an action of trespass by the holder of the 
legal title in possession.73 


[§ 94] (3) Title as Cotenant. Cotenancy or joint 
possession is a good defense to an action of trespass 
by the cotenant’+ or one authorized by him.7> It 
is not a defense where there has been an ouster*® 
such as by increasing the height of a wall and us- 
ing it as the back of a building,’? or by carrying 
away part of the soil,7® or growing crops,7® by erect- 
ing a wharf,*° or by taking off doors and breaking 
down partitions.*? Nor is joint possession a de- 
fense where there has been a destruction of the 
property,*? or a misuse thereof,** except to the ex- 
tent of defendant’s interest,§* or to an action for 
mesne profits,*> or in case plaintiff is in exclusive 
possession with defendant’s consent.8* Title as ten- 
ant in common is also a good defense in an action by 
a stranger to the cotenancy.87 


[$ 95] (4) Agreed Boundary. An agreement by 
adjoining landowners as to boundary binds them as 
to subsequent acts on the land,®* and likewise their 


3 
ss 
: 
: 
| 


56. Ala.—Snedecor v. Pope, 39 So. 
318, 143 Ala. 275. 


eee te v. Naerup, 57 Ill.App. 


Me.—Stearns v. Sampson, 59 Me. 
568, 8 Am.R. 442. 


Mich.—vU. S. Manufacturing Co. v. 
Stevens, 17 N.W. 934, 52 Mich. 330. 


Ng ap reacted v. Foley, [1891] 1 Q.B. 


57. Hyatt v. Wood, 4 Johns. (N. 
Y.) 150, 4 Am.D. 258; Wilde v. 
Cantillon, 1 Johns.Cas. (N.Y.) 123; 


Overdeer v. Lewis, 1 Watts&S. (Pa.) 
90, 37 Am.D. 440. 


58. Overdeer v. Lewis, 1 Watts&S. 
(Pa.) 90, 37 Am.D. 440. See also in- 
fra § 97. 


59. Hoots v. Graham, 23 Ill. 81; 
Browne v. Dawson, 12 A.&E. 624, 40 
E.C.L. 312, 113 Reprint 950. 


60. Harris v. Gillingham, 6 N.H. 9, 
23 Am.D. 701 (entry and injury to 
house occupied by licensee); Dolittle 
v. Eddy, 7 Barb. (N.Y.) 74 (license 
revoked by owner). 


61. See supra § 92. 
62. Blaney v. Bearce, 2 Me. 132; 


Chellis v. Stearns, 22 N.H. 312; Gibbs 
v. Cruikshank, L.R. 8 C.P. 454. 


63. Brown v. Pinkham, ,18 Pick. 
(Mass.) 172. 


64. Penobscot Development Co. v. 
Scott, 157 A. 311, 130 Me. 449, 


65. Blaisdell v. Morse, 75 Me. 542. 


66. Moore v. Crose, 43 Ind. 30; 
Kilborn v. Rewee, ce Lh ag ee 
Higgins v. Reynolds, Ne : 
Buck v. Aikin, 1 Wend. (N.Y.) 466, 
19 Am.D. 535; Davis v. Elmore, 19 
S.B. 204, 40 S.C. 533. 


‘67. Kimball v. Shoemaker, 
W. 925, 82 Iowa 459. 


68. Smith v. Highland Mary Min- 
ing, Milling & Power Co., 259 P. 1025, 
82 Colo. 288; Trexler v. Africa, 33 Pa. 
Super. 395. 

[a] Defendants, entering under 
tax deeds, were liable for personal 
property taken which was never as- 
sessed and not described in tax deeds. 
Smith v. Highland Mary Min., Mill. & 
Power Co., 259 P. 1025, 82 Colo. 288. 


69. Pattison v. Tingley, 10 N.B. 
553. 


48 N. 


555; 


70. Argotsinger v. Vines, 82 N.Y. 
308; Crowell v. Bebee, 10 Vt. 33, 33 
Am.D. 172. 


71. Percival v. Chase, 65 N.E. 800, 
182 Mass. 371. 


72. See cases infra this note. 


[a] Deficiency.—Grantee held not 
entitled to make up deficiency of 
depth of lot called for in deed, by 
trespass on other lots of grantor. 
Stone v. Pace, 131 S.E. 594, 134 S.C. 
hile 


[b] Title in litigation.—Where re- 
ceivers, pending appeal in a _ suit 
against them to recover timber land, 
sold and permitted the removal of 
the timber, which it was subsequently 
held they did not own, they were 
guilty of wrongful trespass and con- 
version, and could not be permitted to 
derive any profit therefrom. Conn v. 
Rice, 204 F. 181; 122 C.C.A. 417. 


[ec] Good faith purchaser. — One 
who goes upon the land and cuts 
down trees, after purchasing them 
from one who did not exhibit his title, 
and merely said that he owned them, 
and without making any investiga- 
tion, was a willful trespasser. _-War- 
ren Stave Co. v. Hardy, 198 S.W. 99, 
130 Ark. 547, L.R.A.1918B 183. 


73. Baltimore Belt R. Co. v. Lee, 
23 A. 901, 75 Md. 596; Ware v. John- 
son, 55 Mo. 500; Watt v. Rogers, 2 
Abb.Pr. -CNGY.) 3261. 


74. Me.—Cox v. Walker, 26 Me. 
504. 


N.Y.—Wood v. Phillips, 43 N.Y. 152; 
Decker v. Decker, 17 Hun 13. 


S.C.—Harman v. Gartman, 16 S.C.L. 
430, 18 Am.D. 659. 


N.B.—Wiggins v. White, 2 N.B. 97. 


N.S.—Zwicker v. Morash, 34 N.S. 
Woods v. Gammon, 22 N.S. 362. 


Ont.—Wemp v. Mormon, 2 U.C.Q.B. 
146. 


[a] One tenant in common has the 
right to take possession of premises 
owned in common, and although such 
possession is acquired by stealth, yet 
if without tumult or breach of the 
peace, it will not be illegal. Wood v. 
Phillips, 43 N.Y. 152. 


[b] Lease by some of the coten- 
ants does not abridge the rights of 
others or affect the operation of the 
rule stated in the text. Cox v. 


Walker, 26 Me. 504; Harman vy. Gart- 
man, 16 S.C.L. 430, 18 Am.D. 659. 


75. Beaver v. Filson, 8 Pa. 327. 


76. Iowa.—Dodge v. Davis, 52 N. 
W. 2, 85 Ilowa-77. 


a ae v.. Olmsted, 7 Cow. 


Pa.—Trauger v. Sassaman, 14 Pa. 
514; McGill y. Ash, 7 Pa. 397. 


Are ag ee v. Knotts, 47 S.C.L. 


Tex.—Tignor v. Toney, 25 S.W. 881, 
13 Tex.Civ.App. 518. 


Eng.—Jacobs v. Seward, L.R. 5. H. 
L. 464 [aff 22 L.T.Rep.N.S. 690]; 
Murray v. Hall, 7 C.B. 441, 62 E.C.L. 
441, 1387 Reprint 175. 


Fee eee v. Morash, 24 N.S. 


77. Stedman v. Smith, 8 E.&B. 1, 
92 B.C.L. 1, 120 Reprint 1. 


78. Wilkinson v. Haygarth, 12 Q. 
Rage 64 E.C.L. 837, 116 Reprint 


79. Tignor v. Toney, 25 S.W. 881, 
13 Tex.Civ.App. 518. 


80. Zwicker v. Morash, 34 N.S. 555. 


Brees Moore v. Moore, 3 N.S.Dec. 
36. 

s2. Longfellow v. Quimby, 33 Me. 
457; Bennet v. Bullock, 35 Pa. 364. 


83. Dunster v. Kelly, 18 N.E. 361, 
110 N.Y. 558 (right to use chimney 
in common does not excuse cotenant 
for excessive emission of smoke and 
dirt on plaintiff’s premises). 


84 Cresswell v. Hedges, 1 H.&C. 
421, 158 Reprint 950. 


85. Bennet v. Bullock, 35 Pa. 364. 


86. Grimes v. Butts, 65 Ill. 347; 
Wausau Boom Co. v. Plumer, 4 N.W. 
1072, 49 Wis. 112. 


87. Sullings v. 
411, 105 Mich. 392. 


88. Inch v. Flewelling, 30 N.B. 19; 
Lawrence v. McDowall, 2 N.B. 283. 
See Cole v. Brunt, 35 U.C.Q.B. (Ont.) 
103. But see Mooney v. McIntosh, 7 
Can.L.T.Oce.Notes 436, 19 N.S. 419 
[aff 14 ‘Can.S.C. 740, 7 Can..T.Occe. 
Notes 390] (evidence insufficient). 


[a] Parol agreement.—Lawrence 
v. McDowell, 2 N.B. 283. 


Carter, 63 N.W. 
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successors,®® and it has been held to be conclusive 
as to prior acts;°° but a mere executory agreement 
for a survey which has not been completed is no de- 
fense for an entry,®! nor is a completed survey not 
agreed upon as a boundary.°? Practical location of 
and acquiescence for a less term than twenty years 
in an erroneous boundary line will not estop the 
owner from giving evidence of the true line in an 
action of trespass by him against the adjoining own- 
er,.?? 


[§ 96] (5) Rights of Occupant. Where the per- 
son in possession has right of possession against 
the owner, title is not a defense to an action for 
entry by the owner;°* to one acting by his orders;°* 
for a severance of things part of the realty by the 
owner of the land;®* or for the expulsion of the 
occupant by the owner or persons acting for him.®* 
A valid lease gives the occupant a good right to pos- 
session against the lessor®® or one in privity with 


[b] Right to possession. — Lot 
owner cannot build wall on boundary 
line claimed till adjoining owner’s 
right to possession is adjudicated. 
Camp v. Dunnavent, 109 So. 362, 215 
Ala. 78. 


89. Groundwater v. Waterman, 42 


350 
(Mass.) 119. 


Hun 298. 


TRESPASS 


Mass.—Warner v. Abbey, 112 Mass. 
Dickinson y. Goodspeed, 8 Cush. 1 


N.Y.—Eten y. Luyster, 60 N.Y 252; 
Morgan v. Powers, 31 N.Y.S. 954, 83 2 


N.C.—Barneycastle v. 
198. 


ee Aer ene 
: aad ae 
‘, 
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him,®® even where the entry is made for the pur- 
pose of repairing the premises.!_ The right of a 
mortgagee to enter on default of payment on de- 
mand does not justify entry after demand by an agent 
but not known to be such to the mortgagor.” 
statutes put the owner of land, after adverse pos- 
session for a certain time, to an action to try title 
it has sometimes been held that he cannot enter’ 
or where adverse possession for a certain time gives 
a right by statute to the value of improvements.* 


[§ 97] (6) Force in Asserting Title. Where the 
owner of land with right to immediate possession 
uses force in the exercise of his right to enter or re- 
take possession, the question of his liability has been 
variously determined. The better opinion seems to 
be that title and right of possession is a good de- 
fense to a forcible entry by the owner of land on 
one holding possession;® and forcible expulsion of 
such occupant® or forcible removal of part of the 


15 Ky.L. 542. 

Great Falls Co. v. Worster, 15 
N.H. 412; Stocker v. Planet Bldg. 
Soc., 27 Wkly.Rep. 877. 


Moore vy. Shelley, 8 App.Cas. 


285 


Walker, 3. Hood v. Stewart, 2 La.Ann. 219; 


92 


N.B. 396. See Jones v. Morgan, 22 N.C 
N.B. 338 (actual occupation had un- Reel : , ” D’Orgenoy y. Droz, 13 La. 389; Yar- 
der the agreement). Ohio.—Wilber v. Paine, 1 Ohio 251.] borough v. Palmer, 7 La. 153. 

90. Perry v. Jeffries, 39 S.E. 515, Pa.—Rodgers v. Saxon, 158 A. 166, 4 Bollinger v. McMinn, 104 S.W. 
ee S.C. Bee But a ae 305 Pa. 479. 1079, 47 Tex.Civ.App. 89. woes see 
rias, 12 Cal. 315 olding tha e Va.—Kretzer v. Wysong, 5 Gratt. 9,| Tribble v. Frame, 5 Litt. (Ky.) 187. 
agreement would not retroact so as Ala:-Southern nyo Canes 


to show that to be a trespass which 
at the time was lawful). 


Wis.—Jolly v. Single, 16 Wis. 280. 5. 
hs . 874, 183 Ala. 465. 
jOnt—MeNeil v. Train, 5 U.C.QB. Sr oe ate 


Rule applied to entry by land- 


Ark,—Floyd v. Ricks, 14 Ark. 286, 
58 Am.D. 374. 


91. Crosswaite v. Gage, 32 U.C.Q. | 9 
B. (Ont.) 196. tal 
92. Cole v. Brunt, 35 U.C.Q.B. i 
(Ont.) 103; White v. Dunlop, 27 U.C. | quit. 


Q.B. (Ont.) 2387. 

93. Townsend yv. Hayt, 51 N.Y. 656 
mem [aff 51 Barb. 334]. 

94. Conn.—Orentlicherman v. Ma- 
tarese, 121 A. 275, 99 Conn. 122. 


Tll.—Plenderleith v. Glos, 160 N.E. 
745, $329 Ill. 382; Bugner v. Chicago 
Title & Trust Co., 117 N.E. 711, 280 
Ill. 620. 


Ky.—Hope v. Cason, 3 B.Mon. 544. 


Neb.—Ellsworth v. McDowell, 62 N. 
W. 1082, 44 Neb. 707. 


eee ibs v. Kent, 23 N.J.Law 
N.Y.—O’Horo v. Kelsey, 70 N.Y.S. 
14, 60 App.Div. 604. 


Eng.—Ryan v. Clarke, 7 D.&L. 8. 


95. Welsh v; Stewart, 31 Mo.App. 
Bis 

96. Hall v. Brewster, 2 N.J.L.J. 84 
(tenant in possession and entitled to 
notice to quit). 


[a] Removal by lord, of trees or 
minerals from a copyhold estate.— 
Eardley v. Granville, 3 Ch.D. 826. 


97. Kellington v. Herring, 17 U.C. 
C.P. (Ont.) 639 (possession under a 
deed giving right of possession to the 
occupant but certain rights to the 
owner). 

98. I1l.—West Chicago St. R. Co. 
v. Morrison, ete., Co., 43 N.E. 393, 
160 Ill. 288. ; 


Ind.—Lowrey v. Reef, 27 N.E. 626, 
1 Ind.App. 244, 


Iowa.—Blake y. 
(lowa) 548. 


Coats, 3 Greene 


lord before expiration of notice to 
Morgan v. Powers, 31 N.Y.S. 
954, 88 Hun 298. 


[b] Lease on shares.—Warner v. 
Abbey, 112 Mass. 355. 


[ec] Parol lease.—Wilber v. Paine, 
1 Ohio 251. 


[d] Tenant at will.—Dickinson v. 
Goodspeed, 8 Cush. (Mass.) 119; Me- 
Neil v. Train, 5-U.C.Q.B. (Ont.) 91. 


[e] Forcible entry during term of 
ic Time eee v. Walker, 92 N. 


[f] Waiver of forfeiture of lease. 
—Jolly v. Single, 16 Wis. 280. 

[g] Imvalid sublease is no de- 
fense. Crown Lands, Roach vy. Bickle, 


20 Austr.C.L.R. 663. 


99. Lathrop v. Rogers, 1 Ind. 554; 
Salimonie Min., etc., Co. v. Wagner, 
28 N.E. 158, 2 Ind.App. 81; Fischer- 
Leaf Co. v. Caldwell, 15 Ky.L. 542. 


[a] Grantee of reversion.—Sali- 
monie Min., etc., Co. v. Wagner, 28 N. 
EE. 158, 2 Ind.App. 81. See Lathrop 
v. Rogers, 1 Ind. 554 (right to fixed 
rent or half the crop does not justi- 
fy grantee of reversion in turning 
in hogs without notice of election). 


[b] Tearing down division wall.— 
Although a lessee was in arrears and 
liable to ejectment on notice to quit, 
he could not be deprived of his right 
to recover for tearing down a division 
wall, under an agreement between 
defendant and the lessor whereby les- 
sor agreed to indemnify the tres- 
passer against all damage that the 
lessee might sustain, where it ap- 
peared that the lessor had never ex- 
ercised his right of forfeiting the 
lease. Fischer-Leaf Co. v. Caldwell, 


Cal.—Canavan v. Gray, 27 P. 788, 
64 Cal. 5. 


i Ill. Ostatag v. Taylor, 44 Ill.App. 
69. 


Me.—Stearns v. 
568, 8 Am.R. 442. 


Toe Be ge v. Henry, 13 Pick. 


Mich.—U: S. Manufacturing Co. v. 
Stevens, 17 N.W. 934, 52 Mich. 330. 


N.Y.—Kerrains v. Peo., 60 N.Y. 221, 
19. Am.R. 158, 2. Cow.Cr. 102. [rev i 
Thomps.&C. 333]; Willard v. War- 
ren, 17 Wend. 257; Ives v. Ives, 13 
Johns. 235; Hyatt v. Wood, 4 Johns. 
150, 4 Am.D. 258. 


Pa.—Barnes v. Dean, 5 Watts 543, 
30 Am.D. 346. 


8.C.—Johnson vy. Hannahan, 
CEST: 


Utah.—Marks v. Sullivan, 32 P. 668, 
8 Utah 406, 20 L.R.A. 590. 


[a] Rule applied to dispossession, 
by mortgagee entitled by agreement 
to possession, of mortgagor by void 
proceedings before a justice. Evert- 
son v. Sutton, 5 Wend. (N.Y.) 281, 21 
Am.D, 217. 


[b] In Illinois it has been fre- 
quently laid down that the entry 
must have caused a breach of the 
peace to render the owner liable. 
Lee v. Mound Station, 8. N.E. 759, 118 
Ill. 304; Ft. Dearborn Lodge No. 214, 
I. OO. Bow. Kileiny 3aN. Be 272) ts os 
177, 56 Am.R. 183; Hoots v. Graham, 


Sampson, 59 Me. 


32 8S. 


23 Ill. 81; Harding v. Sandy, 43 Ill. 
App. 442; Brooke v. O’Boyle, 27 Ill. 
App. 384. ; 


6. Scott v. Brown, 51 L.T.Rep.N. 
S. 746 (owner is entitled to use force 
if he does no personal injury). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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realty.’ At any rate the weight 


strongly against ever allowing an action of trespass 
to land against the owner of realty with immediate 
right to possession,’ and expulsion of wrongful oc- 
cupants,® such as tenants at will after termination 
of the tenancy,’ or tenants at sufferance,!! or ten- 
ants for a term wrongfully holding over,!2 or mort- 
gagors in possession after foreclosure,!* or serv- 
ants,‘* has been upheld; and this rule is not af- 
fected because the entry renders the owner liable 
to indictment;'® nor has it been changed by stat- 
utes making forcible entry a crime?® or ground for 


7. j\Lyon v. Fairbank, 48 N.W. 492, 
79 Wis. 455, 24 Am.S.R. 732. See 
Burling v. Read, 11 Q.B. 904, 63 E.C. 
L. 904, 116 Reprint 711 (building ac- 
tually occupied by an intruder); Da- 
vison v. Wilson, 11 Q.B. 890, 12 Jur. 
647, 63 H.C.L. 890, 116 Reprint 706 
(doors and windows of a building 
actually occupied). 


8. Southern Ry. Co. v. Hayes, 62 
So. 874, 183 Ala. 465. 


9. Ala.—Snedecor y. Pope, 
318, 148 Ala. 275. 


Gee omateek v. Brosseau, 65 Ill. 


39 So. 


Ind.—Heffeifinger v. Fulton, 56 N. 
EB. 688, 25 Ind.App. 33. 


Ky.—Wright v. Chandler, 
422 (tenant in common). 


Me.—Marden v. Jordan, 65 Me. 9. 


4 Bibb 


eine v. Brown, 47 Md. 
Mass.—Low v. Elwell, 121 Mass. 


309, 23 Am.R. 272. 


Mo.—Fuhr v. Dean, 26 Mo. 116, 69 
eee: 484; Krevet v. Meyer, 24 Mo. 


N.J.—Thiel v. Bulls’ Ferry Land 
Co., 33 A. 281, 58 N.J.Law 212. 


N.Y.—Fagan v. Scott, 14 Hun 162. 


S.C.—Willoughby v. Northeastern 
Rm. Co. 11_8.E. 339, 32.S:C.. 410. 


1d ie ee aa v: -Tarver,. 1. Lea 
1. 


Vt.—Beecher v. Parmele, 9 Vt. 352, 
31 Am.D. 633. 


Eng.—Burling v. Read, 11 Q.B. 904, 
63 BE. C. L. 904, 116 Reprint 711; Da- 
vison v. Wilson, 11 Q.B. 890, 63 E.C.L. 
890, 116 Reprint 706; Beddall v. 
Maitland, 17 Ch.D. 174; Butcher v. 
Butcher, 7 B.&C. 399, 14 E.C.L. 182, 
108 Reprint 772; Taunton v. Costar, 
7 T.R. 481, 101 Reprint 1060. 


Ont.—Gray v. Harding, 21_U.C.Q.B. 
241; Stroud v. Kane, 13 U.C.Q.B. 459. 


10. Marden y. Jordan, 65 Me. 9; 
Cunningham v. Horton, 57 Me. 420; 
Pollen v. Brewer, 7 C.B.N.S. 371, 97 
BE.C.L. 371, 141 Reprint 860. 


11. Manning v. Brown, 47 Md. 506. 
But see Marquart v. La Farge, 12 N. 
Y.Super. 559 (where under the cir- 
cumstances this rule was not ap- 
plied). 

12. 
318, 143 Ala. 275. 


Tll.— Schaefer v. Silverstein, 46 Ill. 
App. 608; Mueller v. Kuhn, 46 Il. 
App. 496. 

N.Y.—Wilde v. Cantillon, 1 Johns. 
Cas. 123. 

Pa.—Overdeer v. Lewis, 1 Watts 
&S. 90, 837 Am.D. 440. : 

$.c.—Willoughby v. Northeastern 
R. Co., 11 S.B) 339; 32 S.C. 410; John- 
son v. Hannahan, 32 S.C.L. 313. 


Eng.—Jones v. Foley, [1891] 1 Q. 


Ala.—Snedecor v. Pope, 39 So.: 
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of authority is 


B. 730, 1380 Reprint 64; Harvey v. 
Bridges, 14 M.&W. 442. Contra Hd- 
wick v. Hawkes, 18 Ch.D. 199. 


Bi apres v. Harding, 21 U.C.Q.B. 


eV Carpenter v. Barber, 44 Vt. 


[a] Especially is rule operative 
where the lease expressly authorizes 
entry... “Habri ov. . Bryan, 80th 182 ; 
Page v. DePuy, 40 Ill. 506; Frazier 
v. Carruthers, 44 Ill.App. 61; Moier 
v. Gordon, 14 N.E. 476, 113 Ind. 282. 


[b] In absence of tenant.—Tur- 
ner v. Meymott, 1 Bing. 158, 8 E.C.L. 
450, 130 Reprint 64; Gray v. Harding, 
21 U.C.Q.B. (Ont.) 241. 


13. Gault v. Jenkins, 12 Wend. 
(N.Y.) 488 (expulsion by purchaser 
at foreclosure sale). 


14, Millikin v. Trover, 42 Ill.App. 
592; Heffelfinger v. Fulton, 56 N.E. 
688, 25 Ind.App. 33; Kerrains v. Peo- 
ple, 60 N.Y. 221, 19 Am.R. 158; Hay- 
wood v. Miller, 3 Hill (N.Y.) 90; 
White v. Bayley, 2 F.&F. 385, 175 Re- 


print 1108 [aff 10 C.B.N.S. 227, 100 


E.C.L. 227, 142 Reprint 438]. 


[a] Rule applied: (1) To jani- 
tress of a building. Kerrains v. Peo- 
ple; 260. N.Y. 5 227 489) Am. Re 58,2 
Cow.Cr. 102; Behm v. Damm, ‘91 N. 
Y.S. 735. (2) To manager of a soci- 
ety occupying a house as such and 
carrying on there by permission his 
business as bookseller. White v. 
Bayley, 2 F.&F. 385, 175 Reprint 1108 
fatict0. CoBUN; 8302277100 -BC.la.) 227, 
142 Reprint 438]. (3) To servant re- 
siding in a house in connection with 
his employment as a farm_ hand. 
Heffelfinger v. Fulton, 56 N.E. 688, 
25 Ind.App. 33. 


[b] Servant’s possession is that 
of the master. Millikin v. Trover, 42 
Ill.App. 592 (property belonging to 
a county). 


15. Floyd v. Ricks, 14 Ark. 286, 58 
Am.D. 374; Manning v. Brown, 47 
Md. 506; Ives v. Ives, 13 Johns. (N. 
Va) esr MeDouralla-va “Siteher;, od 
Johns. (N.Y.) 42; Wilde v. Cantillon, 
1 Johns.Cas. (N.Y.) 123. See Barnes 
v. Dean, 5 Watts (Pa.) 5438, 30 Am. 
D. 346 (no amount of force to the 
Jand would render him liable to in- 
dictment or action, but excessive 
force to the person renders him lia- 
ble in trespass to the person). 


16. Jackson v. Morse, 16 Johns. 
(N.Y.) 197, 8 Am.D. 306; Ives v. Ives, 
13 Johns. (N.Y.) 235; Jones v. Mul- 
drow, 24 S.C.L. 64; Marks v. Sullivan, 
32 P. 668, 8 Utah 406, 20 L.R.A. 590; 
Lows v. Telford, 1 App.Cas. 414 (as- 
sault); Beddall v. Maitland, 17 Ch.D. 
174; Harvey v. Bridges, 14 M.&W. 
437, 153 Reprint 546. Contra Griffin 
v. Martel, 58 A. 788, 77 Vt. 19. 

[a] Expulsion of tenant holding 
over.—Low v. Elwell, 121 Mass. 309, 
23 Am.R.-272. 

17. Ark.—Vinson v. Flynn, 43 S. 
W. 146, 46 S.W. 186, 64 Ark. 453, 39 
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civil action for restoration of possession;17 and the 
better opinion seems to be that in the absence of 
statute no civil action for damages lies against him 
in any form if no more force was used than was 
necessary,’® or if the force was used after gaining en- 
try;*° but that if the personalty or the person of the 
occupant is injured by excessive force?® or by care- 
lessness,?1 the owner of the land is liable therefor. 
There are, however, good authorities which limit the 
right to set up title as a justification to cases where 
the entry was peaceable,?? and hold that the owner 
is lable in an action of trespass if the entry was 


L.R.A. 415. 


Cal.—Canavan v. Gray, 27 P. 788, 
64 Cal. 5. 


Ill.— Ambrose v. Root, 11 Ill. 
52 Am.D. 456. 


Ind.—Moyer v. Gordon, 14 N.E. 476, 
113 Ind. 282. 


Ky.—Johnson _ v. 
Dana 377. 


Mo.—Fuhr v, Dean, 26 Mo. 116, 69 
Am.D. 484. 


18. Cal.—Canavan v. Gray, 
788, 64 Cal. 5. 


Mo.—Fuhr v. Dean, 26 Mo. 116, 69 
Am.D. 484. 


Eng.—Lows v. Telford, 1 App.Cas. 
414; Harvey v. Bridges, 14 M.&W. 
437, 153 Reprint 546 (per Parke, B.). 


ho oe v. Ferguson, 18 N.B. 


N.S.—Smith v. Troop, 14 N.S. 483. 
NN te v. Kane, 13 U.C.Q.B. 


497, 
Castleman, 2 


27 -P. 


[a] Expulsion of tenant holding 
over.—No action lies for an assault 
necessarily committed. Low v. El- 
well, 121 Mass. 309, 28 Am.R. 272. 


19. Stearns v. Sampson, 59 Me. 
568, 8 Am.R. 442. 


20. Ala.—Snedecor v. Pope, 39 So. 
318, 143 Ala. 275. 


Efi Busse eee v. O’Boyle, 27 Ill.App. 


N.M.—Denver, etc., R: Co. v. Har- 
Tis, .2: Py 369,03 NEM. 144" [atti iSter 
1286, 122 U.S. 597, 30 LBd> 11467. 


SO aban seats v.-Damm, 91 N.Y.S. 
oO. 

Pa.—Overdeer v. Lewis, 1 Watts& 
S. 90, 37 Am.D. 440; Barnes v. Dean, 
5 Watts 543, 30 Am.D. 346. 


S.C.—Johnson v. Hannahan, 32 S. 
C.L. 313; Caldwell v. Julian, 9 S.C.L. 
294. 
vVt.—Beecher v. Parmele, 9 Vt. 352, 

Am.D. 633. 
Eng.—Johnson v. Northwood, 7 
Taunt. 689, 2 H.C.L. 550, 129 Reprint 
274; Gregory’ v. Hill, 8 T.R. 299, 101 
Reprint 1400. : 

Que.—Robichaud v. Genest, 16 Que. 
Super. 337. 

Newfoundl.—Bransfield v. Beatty, 
5 Newfoundl. 813. 


21. Owsley v. Fowler, 104 S.W. 
762, 31 Ky.L. 1154 (executing a writ 
of possession). 

22. Ala.—Bartlett v. Chaviers, 
So. 975, 14 Ala.App. 279. 

Colo.—Smith v. Schlink, 40 P. 
6 Colo.App. 228. 

Conn.—Orentlicherman Vv. 
rese, 121 A. 275, 99 Conn. 122. 

Ga.—Clower v. Maynard, 37 S.E. 
370, 112 Ga. 340. 

Ill. Brush v. Blanchard, 19 ill. 31; 
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accomplished by force,?* at least, if he injures the 
personal property or the person of the oceupant,** 
the view being taken that he has his remedy by ap- 
propriate proceedings in the courts.? 

[§ 98] b. Rights Other Than Title—(1) In Gen- 
eral. Defendant’s right of entry on land is a good 


Brooke v. O’Boyle, 27 Ill.App. 384. 
Ind.—Larue v. Russell, 26 Ind. 386. 


Iowa.—Kimball v. Shoemaker, 48 
N.W. 925, 82 Iowa 459. 
La.—Mott v. Hopper, 40 So. 921, 


116 La. 629; Nicol v. Illinois Cent. R. 


Co., 11 So. 34, 44 La.Ann. 816; Alba 
v. Zeller, 7 La.A. (Orleans) 47. 
Me.—In re Harding, 1 Me. 22. 


Be re eo v. Henry, 13 Pick. 


Mich.—Burke v. Douglass, 73 N.W. 
138, 115 Mich. 197; Newcombe v. Ir- 
win, 22 N.W. 66, 55 Mich. 620. 


Neb.—Dold v. Knudsen, 97 N.W. 
482, 70. Neb. 378. 


N.J.—Sprague Nat. Bank v. Brie R. 
Co., 41 A. 681, 62 N.J.Liaw 474. 


ces v. Munger, 21 N.Y.S. 


Pa.—Vanderslice v. Donner, 26 Pa. 
Super. 219. ° 


S.C.—Wright v. Willoughby, 60 S. 
E. 971, 79 S.C. 438. 


Tex.—Sinclair v. Stanley, 
511, 69 Tex. 718. 


Vt.—Dustin v..Cowdry, 23 Vt. 631. 
Va.—Young v. Gooch, 2 Leigh 596. 


Eng.—Edwick v. Hawkes, 18 Ch.D. 
19, 


[a] Reasons assigned for rule.— 
There are several reasons why the 
Jaw cannot suffer a forcible entry up- 
on a peaceable possession, even 
though it be in the assertion of a 
valid title against a mere intruder: 
(1) Whoever assumes to make such 
an entry makes himself judge in his 
own cause, and enforces his own 
judgment; (2)he does this by the em- 
ployment of. force against a peace- 
able party; (3) as the other party 
must have an equal right to judge in 
his own cause, and to employ force 
in giving effect to his judgment, a 
breach of the public peace would be 
invited, and any wrong, if redressed 
at all, would be redressed at the cost 
of a public disturbance, and perhaps 
of serious bodily injury to the par- 
ties. Cooley Torts p 380. 


[b] Trust property.—Brush v. 
Blanchard, 19 Ill. 31. 


23. Ala.—Bartlett v. Chaviers, 69 
So. 975, 14 Ala.App. 279. 


Conn.—Orentlicherman v. Mata- 
rese, 121 A. 275, 99 Conn. 122; Bliss 
v. Range, 6 Conh- 78. 


Ill.—Dearlove v. Herrington, 70 Ill. 
251; Chicago v. Wright, 69 Ill. 318; 
Illinois, etc., R., etc., Co. v. Cobb, 68 
Tll. 58; Haskins v. Haskins, 67 Ill. 
446; Comstock v. Brosseau, 65 Ill. 39; 
Farwell v. Warren, 51 Ill. 467; Wil- 
der v. House, 48 Ill. 279; Reeder v. 
Purdy, 48 Ill. 261; Reeder v. Purdy, 
41 Ill. 279; Page v. De Puy, 40 Il. 
506; Briggs v. Roth, 28 Ill.App. 313; 
Marks v. Gartside, 16 IllApp. 177; 
Westcott v. Arbuckle, 12 Ill.App. 577. 


Iowa.—Kimball v. Shoemaker, 48 
N.W. 925, 82 Iowa 459. 


La.—Hebert v. Lege, 29 La.Ann. 
511; Mackenzie v. Veglia, 8 La.A. 
(Orleans) 189. 


7 S.W. 


5 


ie > tek Ln hare 
1 2 t PS Peg, 


TRESPASS 


Me.—In re Harding, 1 Me. 22. 

Mich.—Newcombe v. Irwin, 22 N.W. 
66, 55 Mich. 620. 

Neb.—Dold v. Knudsen, 
482, 70 Neb. 373. 


N.J.—Sprague Nat. Bank v. Erie R. 
Co., 41 A. 681, 62 N.J.Law 474; Thiel 
v. Bull’s Ferry Land Co., 33 A, 281, 
58 N.J.Law 212. \ 


N.Y.—Wood v. Phillips, 43 N.Y. 
152, 


Pa.—Vanderslice v. Donner, 26 Pa, 
Super. 319. 


Sie Oy V, Julians 9 S'G.k: 


97 N.W. 


Tex.—Sinclair v. Stanley, 7 S.W. 
511, 69, Tex; 718. 
Vt.—Carpenter v. Barber, 44 Vt. 


441; Whittaker v. Perry, 38 Vt. 107; 
Dustin v. Cowdry, 23 Vt. 631. 


Va.—Young v. Gooch, 2 Leigh (29 
Va.) 596. 


[a] BRule applied to pushing off a 
board nailed over a window in an un- 
occupied building containing anoth- 
er’s goods, this being considered such 
force as to enable the occupant to 
maintain action. Schwartz v. Mc- 
Quaid, 73 N.E. 582, 214 Ill. 357, 105 
Am.S.R. 112. 


{b] Pulling down houses.—He- 
bert v. Lege, 29 La.Ann. 511. 


[c] Removal of building.—Van- 
derslicé v. Donner, 26 Pa.Super. 319. 


{d] Removal of fences.—Kimball 
Tegree eee 48 N.W. 925, 82 Iowa 


[e] Breach of peace is not neces- 
sary. Wahl v. Laubersheimer, 51 N. 
E. 860, 174 Ill. 338. 


{f] . Injunction restraining a fur- 
ther remaining oh the premises does 
not give the owner a right to use 
force. McAllin v. McAllin, 59 A. 413, 
77 Conn. 398. 


24. Ala.—Brown v. Floyd, 50 So. 
995, 163 Ala. 317. 


gilts -Corastonk v. Brosseau, 65 Ill. 


Pala ais Was che xh v. Henry, 13 Pick. 


Mich.—Raniak v. Krukowski, 
N.W. 190, 226 Mich. 695. 


ry cece a v. Munger, 21 N.Y.S. 


See See v. Julian, 9 S.C.L. 


Tex.—Sinclair v. Stanley, 
67; McVea v. Walker, 
11 Tex.Civ.App. 46. 


Vt.—Beecher v. Parmele, 9 Vt. 352, 
31 Am.D. 633. > 


ime v. Hawkes, 18 Ch.D. 


25. See cases supra note 24. 


[a] Ejectment may be the avail- 
able remedy. Raniak v. Krukowski, 
198 N.W. 190, 226 Mich. 695. 


26. Taylor v. Cole, 3 T.R. 292, 100 
Reprint 582; 
Ont. W.N. 54. 


See also cases infra this section. 
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defense to an action against him for trespass where 
the entry was peaceable;?* but a mortgagee’s right 
of entry does not justify injury to the land with- 
out entry.27 A right in rem to the land is a suffi- 
cient justification for the exercise of the right there- 
on by the holder of the right?* or one in privity with 


Robson v. Wilson, 16+ 
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27. Great Falls Co. v. Worster, 15 
N.H. 412. 
28. Cal.—Robinson v. Crescent 


City Mill, ete., Co., 28 P. 950, 93 Cal. 
316. 

Del.—Pennington v. Lewis; 
378, 20 Del. 447, 

Ga.—Cherry Lake Turpentine Co. v. 
Lanier Armstrong Co., 73 S.H. 610, 10 
Ga.App. 339. 


Ky.—Louisville, ete., R. Co. v. Me- 
Combs, 55 S.W. 921, 21 Ky.L. 1358. | 


La.—Anders v. Tremont Lumber 
C€o:55.129- So. 6495172 daa... A. 


Me.—Perry v. Bailey, 46 A. 789, 94 | 
Me. 50. 

Mass.—Babcock v. Western R. 
Corp., 9 Metc. 553, 43 Am.D. 411. 


ec EB esee v. Myers, 32 Mich. 


56 A. 


Miss.—Louisville, ete. R. Co. v. 


Day, 7 So. 349, 67 Miss. 227. 


boa eee v. Newhouse, 14 Mo. 


N.J.—Fitzgerald v. Faunce, 9 N.J. 
L.J. 176. 


N.Y.—Allerton v. New York L. & 
is Ry. €o,. 93° N.E. -270;— 199! SNe 


Pa.—Sloan vy. Ballantine, 20 A. 839, 
138 Pa. 99. 


Tex.—Wright v. Wright, (Civ.App.) 
278 S.W. 925. 


Eng.—Grand Junction R. Co. v. 
White, 8 M.&W. 214, 151 Reprint 
1015. 

Ont.—Pickard v. Wixon, 24 U.C.Q. | 
B. 416. ; 


[a] Crossing railroad track (1) by 
a landowner at any point where it 
runs through his land is not a tres- 
pass. Louisville R. Co. v. McCombs, 
55 S.W. 921, 21 Ky.L. 1358; Grand 
Junction R. Co, v. White, 8 M.&W. 
214, 151 Reprint 1015. (2) Unless 
compensation was received on the 
basis of a ‘total separation of the 


‘land, crossing railroad track is not 


a trespass. Manning. v. 
Counties R. Co., 12 M.&W. 
Reprint 1185. 


[b] Right of way for a railroad 
from owner (1) is a good defense 
against one in possession. Louis- 
wille,: etGs RUCos vr Day. at ESocsat oe 
67 Miss. 227. (2) Grant of right to 
build a railroad on ene’s land carries: 
with it a right to do all things nec- 
essary, aS digging ditches to drain 
water from the right of way where 
necessary, and is a defense to an ac- 
tion of trespass. 


Eastern 
237, 152 


[ec] Private right of wa: 1) b 
grant from plaintiff’s eranioe ate 
er v. Newhouse, 14 Mo. 373), (2) by 
prescription (Pennington v. Lewis, 56 
A. 378, 20 Del. 447) is a good defense, 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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him;?° but does not justity acts not authorized by 
it,>° nor acts not done in exercise of it,?+ nor acts 
done after its expiration,?? and is no defense if it 
has. been acquired after the trespass,®* or if it is 


(3) Timber purchaser, granted road- 
ways for removal thereof without 
consideration and free from damage 
charges, held not liable for damage to 
land by clearing of right of way for 
tram railroad. Anders v. Tremont 
Lumber Co., 129 So. 649, 171 La. 1. 


[d] Sale of standing timber gives 
a right to cut and remove it, against 
a subsequent purchaser of the land 
by warranty but with notice. Rus- 
sell v. Myers, 32 Mich. 522. 


[e] Reservation of trees from a 
deed gives a kind of tenancy in com- 
mon, preventing either party main- 
taining trespass against the other. 
Boults v. Mitchell, 15 Pa. 371. 


{f] Laying ont a village is a good 
defense against the purchaser of the 
land (excepting certain lots) with 
knowledge, for an entry by a lot own- 
er on an alley in rear of it. Sloan v. 
Ballentine, 20 A. 839, 138 Pa. 99. 


{g] Right to unload at a wharf 
justifies use of plaintiff’s landing 
stage which is in the way, but’only 
at a stage of the water when unload- 
ing could have beén done without it 
if it had not been there. FEastern 
Counties R. Co. v. Dorling, 5 C.B.N.S. 
821, 94 E.C.L. 821, 141 Reprint 329. 


[h] A several fishery is good 
against a lessee of the land from the 
state. Fitzgerald v. Faunce, 6 N.J. 
Tedd: 06 


{i] Lease.—(1) Although voidable 
by the owner, a lease is a good de- 
fense against other persons. Bright 
v. New Orleans R. Co., 38 So. 494, 114 
La. 679. (2) Where defendant had 
actual knowledge of the execution of 
prior leases to plaintiff when the 
trespasses by defendant were com- 
mitted, any mere technical defects in 
the formal execution of any of the 
leases held by plaintiff should not 
protect the defendant, in view of ad- 
mitted trespasses resulting in dam- 
ages to the plaintiff. Cherry Lake 
Turpentine Co. v. Lanier Armstrong 
Co., 73 S.E. 610, 10 Ga.App. 339. (3) 
Lessee, though paying rent for land 
wrongfully leased is liable for tres- 


pass. Wright v. Wright, (Tex.Civ. 
App.) 278 S.W. 925. ; 
29. Robinson v. Crescent City 


Mill, etc., Co., 28 P. 950, 93 Cal. 316; 
Perry v. Bailey, 46 A. 789, 94 Me. 50; 
Heiser v. Gaul, 57 N.Y.S. 198, 39 App. 
Div. 162; Sheets v. Allen, 89 Pa. 47. 


[a] Tnease and license from the 
lessee is a good defense against ‘the 
lessor for an entry. Perry v. Bailey, 
46 A. 789, 94 Me. 50. 


b Mini: lease is a good de- 
aa. elneee purchaser of the land 
subject to it, who had notice for con- 
tinuing to remove ore thereunder. 
Sheets vy. Allen, 89 Pa. 47. 


c Right of way for logging jus- 
tee eating of logs for the holder 
of the easement, although a third 
person has an interest in them. Rob- 
inson v. Crescent City Mill, etc., Co., 
28 P. 950, 93 Cal. 316. 


d Richt to repair ditch justi- 
aes ae Borne by the holder of 
it. Heiser v. Gaul, 57 N.Y.S. 198, 39 
App.Div. 162. 

30. U.S.—Frankle v. 
F. 371, 30 F. 1398. 

Ala.—Louisville, etc., R. Co. v. Hig- 
ginbotham, 44 So. 872, 153 Ala. 334. 


Cal.—Pico v. Colimas, 32 Cal. 578. 
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Iowa.—Vermilya v. Chicago, etc., 
R. Co., 24 N.W. 234, 66 Iowa 606, 55 
Am.R. 279. 


Ky.—Maxwell v. McAtee, 9 B.Mon. 
20, 48 Am.D. 409. 


La.—Sharpe v. Lebert, 26 So. 100, 
51 La.Ann. 1249. 


Md.—The Redemptorists v. Wen- 
ig, 29 A. 667, 79 Md. 348. 


Mass.—O’Brien vy. Murphy, 75 N.E. 
700, 189 Mass. 353. 


N.H.—French v. Marstin, 
440, 57 Am.D, 294. 


N.J.—U. S. Pipe Line Co. v. Dela- 
ware, etc., Co., 41 A. 759, 62 N.J.Law 
254, 42 L.R.A. 572. 


N.Y.—Dixon v. Clow, 24 Wend. 188. 
N.C.—Hays v. Askew, 52 N.C. 272. 


Pa.—Silliman v. Whitmer, 11 Pa. 
Super. 243 [aff 46 A. 489, 196 Pa. 363]. 


Wis.—Smith v. Morgan, 32 N.W. 
135, 68 Wis. 358: 


Eng.—Thomas vy. Oakley, 18 Ves.Jr. 
184, 11 Rev.Rep. 181, 34 Reprint 287. 


N.S.—Corbitt v. Wilson, 24 N.S. 25. 


[a] Right to clean out ditch to 
drain a meadow does not justify 
cleaning it out to carry water from 
oe Darlington v. Painter, 7 Pa. 


_ [b] Right to build dock does not 
justify depositing dredging material 
on plaintiff’s oyster bed for another 
purpose. Post v. Kreischer, 8 N.E. 
365, 1038 N.Y. 110, 18 Abb.N.Cas. 192. 


[c] Right to collect water into a 
tank by drains on land does not jus- 
tify destruction of drains made by 
the landowner which do not interfere 
with the right, nor the erection of a 
tank larger than the right allowed. 
Corbitt v. Wilson, 24 N.S. 25. 


[d] Bight to enter and repair an 
easement does not justify a general 
entry. Pico v. Colimas, 32 Cal. 578. 


[e] Right to maintain dam and 
flood land does not justify a dam 
higher than the grant allows. Fish- 
er v.Paff, 11 Pa.Super. 401. 


{[f] Right to natural drainage 
does not justify enlarging the drain- 
way. Sharpe v. Levert, 26 So. 100, 451 
La.Ann. 1249. 


[g] Right to take stone for use 
on certain land does not justify tak- 
ing it for use on other land. Thomas 
Pniey, 18 Ves.Jun. 184, 34 Reprint 


{h] Right to take water from a 
spring does not justify taking from 
other springs and obstructing them. 
Louisville, ete., R. Co. v. Higginboth- 
am, 44 So. 872, 153 Ala. 334. 


[i] Right to unload passengers at 
a wharf does not justify using plain- 
tiff’s landing stage at low water when 
he could not have landed without, 
but does at high water when he could 
have landed but the stage was in the 
way. Eastern Counties R. Co. v. Dor- 
ling, 5 C.B.N.S. 821, 94 E.C.L. 821, 141 
Reprint 329. 


[il Way for passage.—(1) does 
not justify discharging water and 
shoveling snow on the land when not 
done to improve or repair the way. 
O’Brien v. Murphy, 75 N.B. 700, 189 
Mass. 353. (2) Right of way for pas- 
sage does not justify grading and 
leveling it so that it causes surface 
water to collect on adjoining land. 


24 N.H. 
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invalid,** or merely equitable.?5 


[§ 99] (2) Right of Possession. Mere prior pos- 
session 1s a good defense®® at least as against one 


The Redemptorists v. Wenig, 29 A. 
667, 79 Md. 348. (3) Right of passage 
way does not justify breaking down 
of a gate over it. Maxwell v. Mc- 
Atee, 9 B.Mon. (Ky.) 20, 48 Am.D. 
409; Wille v. Bartz, 60 N.W. 789, 88 
Wis. 424. (4) Right of passage way 
does not justify making a permanent 
erection on it (Hays v. Askew, 52 N. 
C. 272; Taylor v. Coppock, 1 Del.Co. 
(Pa.) 190). 


[k] Right to wagon way does not 
justify laying a pipe line across the 
right of way of a railroad. U. S. 
Pipe Line Co. v. Delaware, ete., Co., 
pee 759, 62 N.J.Law 254, 42 L.R.A. 


[1] Right of way for railroad (1) 
does not justify taking sand to build 
a round-house. Vermilya v. Chica- 
go, etc., R. Co., 24 N.W. 234, 66 Iowa 
606, 55 Am.R. 279. (2) Railroad right 
of way does not justify the building 
of a _ side-track and leaving cars 
standing on it. 
Oo Hs Pollen BOs Me tooo 


_ [m} Way for a ditch does not 
justify wanton or unnecessary injury 
to fences across it. Dixon v. Clow, 
24 Wend. (N.Y.) 188. 


_([n] Way of necessity does not 
justify a divergence from it, unless 
impassable (Holmes vy. Seely, 19 
Wend. (N.Y.) 507); nor other private 
way, although it is impassable 
(Holmes v. Seely, supra). 


[o] Common of estovers is not 
apportionable and is extinguished by 
division of the land. Wan Rensselaer 


v. Radcliff, 10 Wend. (N.Y.) 639, 25 — 


Am.D. 582. 


[p] School land_certificates which 
by statute give a right to take wood 
for certain purposes do not justify 
taking for other purposes. Smith v. 
Morgan, 32 N.W. 135, 68 Wis. 358. 


31. Merithew v. Sisson, 5 N.B. 373 
(where a boundary is in dispute right 
as mortgagee does not justify the 
acts done under claim of title to the 
adjoining land). 


32. Kelly v. “Waite, 12 Mete. 
(Mass.) 300; Todd v. Jackson, 26 N.J. 
Law 525; Moxon v. Savage, 2 F.&F. 
182, 175 Reprint 1014. 


[a] ‘Rule applied.—(1) Expired 
lease after possession has been given 
up does not justify a reéntry and tak- 
ing fittings. Todd v. Jackson, 26 N.J. 
Law 525; Moxon v. Savage, 2 F.&F. 
182, 175 Reprint 1014. (2) Tenancy 
at will determined by a subsequent 
lease is no defense to an action of 
trespass de bonis for taking the grass. 
Kelly v. Waite, 12 Metc. (Mass.) 300. 


33. Smith v. Guild, 34 Me. 4438 
(possession delivered subsequent to 
the trespass under'a writ is no de- 
fense); Sweeney v. Montana R. Co., 
65 P. 912, 25 Mont. 543 (a grant of a 
right of way for a stream which has 
already been diverted into said way 
is no defense to an action for the 
original diversion). 


34. Cook v. Redman, 45 Mo.App, 
397 (lease void under the statute). 


35. Darby v. Anderson, 10 S.C.L. 
369. 


36. Gunn v. Parsons, 104 So. 390, 
218 Ala. 217; Le Sage v. Maxie, (Tex. 
Civ.App.) 286 S.W. 612. See Little 
Sandy Hunting & Fishing Club v. 
Berry, (Tex.Civ.-App.) 194 S.W. 1161 
(trespasser having lived on land for 
several years could not lawfully be 
forcibly evicted). : 


Frankle v. Jackson, - 
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not showing a better right,?™ unless it has been 
The action cannot be maintained 
where defendant is in lawful possession under a 
parol agreement for the sale of the land to him 
by the person under whom plaintiff claims title,*° 
whether or not the contract price has been paid.*° 


abandoned.*§ 


Actual adverse possession at the time of the act is 
a good defense,*! but if the defendant had not gained 
possession until the alleged trespass, it is not suffi- 
Possession under “rec- 
ord title” is, in Kentucky, by- statute a defense 
A right to build a house 
on another’s land cannot be acquired by prescription 


cient to prevent recovery.* 


against the true owner.*® 


37. Mich.—vVial v. Hofen, 64 N.W. 
11, 106 Mich.. 160; Hecock v. Van 
Dusen, 45 N.W. 343, 80 Mich. 359. 


N.Y.—Wood v. Hyatt, 4 Johns. 313; 
Hyatt v. Wood, 4 Johns. 150, 4 Am.D. 
258. 


pS aay v. Muldrow, 
64. 
Vt.—MeGrady v. Miller, 14 Vt. 128; 
Hall v. Dewey, 10 Vt. 5938. 
Ont.—Killichan y. Robertson, 6 U. 
C.Q.B.0.S. 468. a 
Contra Ross v. Nesbit, 7 Ill. 252. 
@8. Welch v. Louis, 31 Ill. 446. 


Sch Huston v. Skaggs, 7 Ky.L. 592, 
93. 


39. Fonner v. Johnson, 78 N.Y. 617 
mem. 

40. Fonner vy. Johnson, 78 N.Y. 617 
mem, 

41. Kossell v. Rhoades, 116 A. 56, 
202 Pa 15. 

42. Truitt v. Osler, 90 A. 467, 27 
Wel. 7555. 


43. Shaw v. Robinson, 64 S.W. 620, 
111 Ky. 715, 23 Ky.L. 998 (title of rec- 
ord means by patent or grant from 
the state, not from an individual). 


44. Cortelyou v. Van Brundt, 2 
Johns. (N.Y.) 357, 3 Am.D. 439. 


45. Trespass by: 
Fishing see Fish § 36 et sea. 
Hunting see Game § 8. 


46. Cal.—Standard Lumber Co. v. 
Madary’s Planing Mill, 201 P. 129, 
54 Cal.App. 107. 


Conn.—Munson v. Mallory, 36 Conn. 
165, 4 Am.R. 52. 


Idaho.— Hammond v. McMurray 
Bros., 286 P. 603, 49 Idaho 207. 


Ky.—Louisville, etc., R. Co. v. Mc- 
Combs, 55 S.W. 921, 21 Ky.L. 1358. 


La.—Louisiana Land, ete., Co. v. 
Gasquet, 13 So. 171, 45 La.Ann. 759. 


Mass.—Van O’Linda v. Lothrop, 21 
Pick. (Mass.) 292, 32 Am.D. 261. ; 


N.H.—Nudd v. Hobbs, 17 N.H. 524. 


ee bolmes v. Seely, 19 Wend. 
507. 


Pa.—Degan v. Dunlap, 15 Phila. 69. 


24 S.C.L. 


Vt.—Morey v. Fitzgerald, 56 Vt. 
487, 48 Am.R. 811. 
Wyo.—Martin v. Platte Valley 


Sheep! .Co.,, 76. PB. 571; 78 PB. 1093, 12 
Wyo. 482. 


Ont.—Little v. Ince, 3 U.C.C.P. 528. 


47. Munson v. Mallory, 36 Conn. 
165, 4 Am.R. 52 


[a] Where highway is impassa- 
ble it is justifiable to pass over ad- 
joining land. Holmes v. Seely, 19 


, TRESPASS 


thorized by it.55 
Wend. (N.Y.) 507. 


48. Van O’Linda v. Lothrop, 21 
Pick. (Mass.) 292, 32 Am.D. 261. 


[a] Acts permissible—To erect 
gates so they swing open over a 
street, spread earth on it to improve 
it, or occasionally allow horses and 
carriages to stand on it is not a tres- 
pass against the owner of the fee in 
the street. Van O’Linda v. Lothrop, 
21 Pick. (Mass.) 292, 32 Am.D. 261. 


49. Standard Lumber Co. v. Ma- 
dary’s Planing Mill, 201 P. 129, 54 
Cal.App. 107; Nudd v. Hobbs, 17 N. 
H. 524; Thurlow Tp. v. Bogart, 15 U. 
C.C.P. (Ont.) 601. 


[a] Rule applied: (1) To injury 
to a bridge obstructing a navigable 
stream, done in course of user of 
the stream, if due care is used. 
Thurlow Tp: vi Bogart,, 15> U.C.C:P: 
(Ont.) 9, 601. (2) To injury to mill 
dam to give passage to logs, where it 
has not the log slide required by stat- 
ute. Little v. Ince, 3 U.C.C.P. (Ont.) 
528. (3) To passing over land adjoin- 
ing a highway during temporary im- 
passability of the way. Morey v. 
Fitzgerald, 56 Vt. 487, 48 Am.R. 811. 


[b] Way to seashore.—Nudd v. 
Hobbs, 17 N.H. 524. 
[c] Abuse of statutory power to 


enter land and take stone for a bridge 
is punishable in trespass. Myers v. 
Howard, 4 U.C.Q.B.0.S. (Ont.) 113. 


50. West Roxbury v. Stoddard, 7 
Allen (Mass.) 158 (taking ice). 


51. Degan y. Dunlap, 15 Phila. 
(Pa.) 69. 


[a]. Private wharf.—One may tie 
his vessel or go temporarily on a 


| private wharf projecting into a navi- 


gable stream. 
Phila, (Pa.) 69. 


_ 52. Martin v. Platte Valley Sheep 
Co., 76 P. 571, 78 P1093, 12 Wyo. 432. 


[a] Grazing.—(1) There is an im- 
plied license to graze cattle on the 
public domain so that one who has 
unlawfully inclosed it cannot com- 
plain of an entry on it by another to 
graze cattle. Martin v. Platte Valley 
Sheep Co., 76 P. 571, 78 RP. 1098, 12 
Wyo, 432. (2) Parties claiming a 
right to graze on public lands must 
ascertain the boundaries thereof and 
remain within them. Hammond vy. 
A eMRRREY Bros., 286 P. 608, 49 Idaho 


Degan v. Dunlap, 15 


53. Smith v. Floyd, 18 Barb. (N. 
Y.) 622. 


54. See cases infra this note. 


[a]. Destruction of buildings in- 
terfering with right.—(1) One having 
a right of common may pull down a 
house interfering with his right. 
Perry v. Fitzhowe, 8 Q.B. 757, 55 E.C. 
h. Tba5 ab) Reprint “0570. G2). wade 
though it is a dwelling-house actually 


[§§ 99-100 

and so is no defense.*4 
[§ 100] (3) Public Rights.4® A right of user by 
the public is a justification for the exercise of it 
by a member of the publie,*® 
applied in ease of highways,**, streets,*® rights of 
way,*® great ponds,°® navigable waters,>’ and the 
public domain.® 
of commons of vicinage as between contiguous 
towns,°? and, in England, to rights of eommon.** 
But it is only to the extent of the right that the 


acts of the owner thereof are protected, and so the 
public right of user does not justify acts not au- 


This rule has been 


It has also been applied in case 


occupied it may be pulled down if it 
interferes with the right of common, 
but the holder of the right must not 
come suddenly and without notice or 
demand, and must do no unnecessary 
damage. Davies v. Williams, 16 Q.B. 
546, 71 E.C.L. 546, 117 Reprint 988. 
(3) Dwelling house cannot be pulled 
down if there are persons in it at the 
time. Perry v. Fitzhowe, 8 Q.B. 757, 
55 B.C.L. 757, 115 Reprint 1057. See 
also Jones v. Jones, 1 H.&C. 1, 158 
Reprint 777. 


55. Ala.—Gosdin v. 
So. 611, 151 Ala. 592. 


Cal.—Fitzgerald vy. Urton, 5 Cal. 
8. 


Williams, 44 
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D.C.—District of Columbia v. Rob- 
inson, 14 App-D.C. 512 faff 21 S.Ct. 
283, 180 U.S. 92, 45 L.Ed. 440]. 


Me.—Hunt v. Rich, 38 Me. 195. 


Mass.—Ashley v. Landers, 9 Allen 
(Mass.) 250. 


N.J.—Winter v. Peterson, 24 N.J. 
Law 524, 61 Am.D. 678. 
N.Y.—Moore vy. Cooley, 34 N.Y.S. 


624, 88 Hun 66 [aff 51 N.E. 1092, 156 
N.Y. 700]. 


Pa.—Commonwealth v.  Vonder- 
smith, 1 Northumb.Co.Leg.N. 189. 


[a] 
to the use of a spur track of a rail- 
road does not carry with it the right 
of access thereto over an adjoining 
owner’s lands not dedicated to public 
use. Standard Lumber Co. vy. Ma- 
dary’s Planing Mill, 201 P. 129, 54 Cal. 
App. 107. 


[b] That land is highway does 
not justify: (1) Abusing the owner 
of the fee. Adams v. Rivers, 11 Barb. 
(N.Y.) 390. (2) Acts by a private in- 
dividual which the town had a right 
to do, as taking down fences and re- 
moving trees to open the road. Hunt 
v. Rich, 38 Me. 195. (3) Any acts of 
private persons, other than use of it 
as a way as going extra viam with- 
out need. Gosdin v. Williams, 44 So. 
6Li, Lol Ala. 692% (4). Cuttine vor 
trees. Moore v. Cooley, 34 N.Y.S. 624, 
88 Hun (N.Y.) 66 [aff 51 N.E. 1092, 
156 N.Y. 700]. (5) Laying a pipe line. 
Hartman v. Tully Pipe Line Co., 25 
N.Y.S. 24, 71 Hun 367. (6) Removing 
the stone and appropriating it. Root 
v. Prowattain, 13 Leg.Int.(Pa.) 20. 
(7) Road overseer in removing trees. 
Winter_v. Peterson, 24 N.J.Law 524, 
61 Am.D. 678. (8) Stopping in front 
of the house of the owner of the fee 
and refusing to leave. Com. v. Von- 
dersmith, 1 Northumb.Co.Leg.N. 
(Pa.) 189. (9) A taking by the state 
of gravel outside its limits, nor a 
taking within the limits for a pur- 
pose other than to improve the road. 
District of Columbia v. Robinson, 14 
App.D.C. 512 [aff 21 S.Ct. 283, 180 U. 
S. 92, 45 L.Ed. 440]. (10) Taking of 
the herbage by the servant of a turn- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Thus the right of the public’ 


il 


§§ 101-104] 


[§ 101] (4) Right To Cut Timber after Expira- 
tion of Time Limited. One who reserves or is granted 
growing trees, with a limited time in which to re- 
move them, is a trespasser if he enters and removes 
them thereafter,°® although they were cut before the 
expiration of the time, and the removal within the 
period limited was prevented by plaintiff.°7 He is 
not, however, rendered a trespasser merely because 
he demands an extension for an unreasonable time.®§ 
But some courts hold that he still has title so that 
no damages can be recovered for the value of the 
timber,®® while others hold his right is gone in toto 
so that he has no rights in the land and full dam- 
ages can be recovered.°®° 


[§ 102] (5) Force in Exercising Rights. 
in rem to land is a good defense to the use of force 
in exercising it.61 Thus, a right of way justifies 
tearing down a fence put across it,®* or using per- 
sonal violence to effect an entry on the way.*? So, 
rightful possession justifies the force necessary to 


pike company. Adams v. Emerson, 6 {Gray (Mass.) 1; 


Pick. (Mass.) 57. (11) Widening the 


road or placing rocks, ete, on un- 
traveled parts of it. Ashley v. Land- | 670]. 
ers, 9 Allen (Mass.) 250; Hollenbeck 63. 


TRESPASS ' 


A right. 


Immaculate Concep- 
tion Church v. Sheffer, 88 Hun 335, 34 
N.Y.S.-724 [aff 50 N.B. 1118, 156 N.Y. 


Slingerland v. East Jersey Wa- [b] 
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expel an intruder.*4 


[§ 103] c. Title or Right to Things Affixed to 
Plaintiff's Realty. Title to things affixed by consent 
to another’s realty is no defense to a taking if the 
landowner has a right of user.°® 


[§ 104] 2. Realty in Defendant’s Possession—a. 
In General. One in peaceable possession of real 
property, claiming title thereto, may not be forcibly 
ejected by another claimant of the title.°* He may 
remove chattels which are wrongfully on his land,®* 
if he uses due care in the removal.*® The removal 
should be effected with as little injury to the chat- 
tels removed as is possible,®® and without the exer- 
cise of excessive force.7° So the owner may forcibly 
take game killed on his land from the trespasser,’* 
or things severed from it by a trespasser,7? and may 
justify interference with plaintiff’s property from 
necessity for which defendant is not responsible.7? 
The owner of land is justified in removing a strue- 
ture erected wrongfully on his land,’4 such as fenc- 


time, not fulfilled. Knapp v. Hortung, 
103 Pa. 400. (8) Seine reel. Almy v. 
Grinnell 12 Mete. (Mass.) 53, 45 Am. 


Notice.—(1) It is sometimes 


v. Rowley, 8 Allen (Mass.) 473. 


[ce] Statutory right to mine on 
any part of the public domain which 
is in possession of another for agri- 
cultural or grazing purposes does not 
justify mining on a part of it occu- 
pied for other purposes, as for a hotel 
and yard. Fitzgerald v. Urton, 5 Cal. 
308. 


56. Ala.—Long v. Nadawah Lum- 
ber Co., 81 So. 25, 202 Ala. 523. 


Me.—Howard v. Lincoln, 13 Me. 
122: Pease v. Gibson, 6 Me. 81. 


N.Y.—Boisaubin v. Reed, 1 Abb. 
Dec. 161, 2 Keyes 323. 


N.C.—Bunch v. BElizabeth City 
Lumber Co., 46 S.E. 24, 134 N.C. 116. 


Ont.—Mathewson v. Beatty, 15 Ont. 
eet, te Ontow Re 79s “Dolan sv. 
Baker, 10 Ont... 259, 3 Ont.W.R. 833, 
5 Ont.W.R. 229. 


See West v. Maryland, 23 Man. 488. 


57. Inderlied v. Whaley, 20 N.Y.S. 
183, 65 Hun 407. 


58. United Timber Corporation v. 
Bivens, 264 F. 308 [aff 253 F. 968, 
cert den 40 S.Ct. 587, 253 U.S. 495, 64 
L.Ed. 1030]. 


59. C. W. Zimmerman Mfg. Co. 
Daffin, 42 So. 858, 149 Ala. 380, 193 
Am.or. 58, 9 L.R.A.N.S. 663; Dyer 
v. Hartshorn, CSAs be Us N.H. 509; 
Hoit v. Stratton Mills, 54 N.H. 452; 
Hoit v. Stratton Mills, 54 N.H. 109, 
20 Am.R. 119. 


60. Morgan v. Perkins, 21 S.E. 574, 
94 Ga. 353; Bunch v. Elizabeth City 
Lumber Co., 46 S.E. 24, 134 N.C. 116; 
Boults v. Mitchell, 15 ae vette 


61. Harvard College v. Stearns, 15 
Gray (Mass.) 1: Slingerland v. East 
Jersey Water Co., 33 A. 843, 58 N.J. 
Law 411; Immaculate Conception 
Church v. Sheffer, 34 N.Y.S. 724, 83 
Hun 335 [aff 50 N.H. 1118, 156 N.Y. 
Guo Hall v.) Davis; 2 C.&P. 33, 12 
E.C.L. 434, 172 Reprint 16. 

[a] Ibicense to enter and repair a 
house and entry under it gives li- 
eensee a right to use force necessary 
to expel his servant. Hall v. Davis, 
2C.&P. 33, 12 E.C.L. 434, 172 Reprint 
16. 


62. 
[63 C. J.—50] 


ter Co., 33 A. 843, 58 N.J.Law 411. 


64. Tnomas v. Marsh, 5 C.&P. 596, 
24 E.C.L. 726, 172 Reprint PENS: 


65. Rubio Canyon Land, etc., As- 
soc. v. Pasadena, etc., R. Co., 84 P. 
846, 3 Cal.App. 226 (pipe line laid un- 
der contract giving landowner right 
of user). 


66. Long v. Nadawah Lumber Co., 
81 So. 25, 202 Ala. 523; Craig v. Leon- 
ard, 232 P. 235, 117 Kan. 376; Walker 
v. Baer Thayer Hardwood Co., 129 
So. 218, 14 La.App. 381 [mod 126 So. 
541, 14 La.App. 381]. 


[a] Where a room projects over 
land a grantee of the land under the 
room has a right to the space above 
it, and not the owner of the room; 
and the owner of the room cannot en- 
join building above it by the grantee 
as a trespass. Corbett v. Hill, L. R. 
9 Eq. 671. 


67. Ga.—Grier v. Ward, 23 Ga. 145. 


Ill.—Mead v. Pollock, 99 Ill.App. 
151. 


La.—Looram vy. Burlingame, 16 La. 
199. 


Me.—Berry v. Carle, 3 Me. 269. 


Mass.—Almy v. Grinnell, 12 Mete. 
53, 45 Am.D. 238. r 


N.H.—Peaslee v. Wadleigh, 5 N.H. 
Siz 


Ohio.—Crane v. Mason, Wright 
333. 

Pa.—Knapp v. Hortung, 103 Pa. 
400. 

[a] Yhus owner may remove: (1) 


Goods belonging to the housekeeper 
of an outgoing tenant, who remains 
after the departure of the tenant. 
Mead v. Pollock, 99 Ill.App. 151. (2) 
Goods left by a servant in an out- 
building to which she retained the 
key. Looram v. Burlingame, 16 La. 
Ann. 199. (3) Goods placed on his land 
without his consent. Grier v. Ward, 
23 Ga. 145. (4) Horse hitched to the 
owner’s shade tree. Gilman v. Emery, 
54 Me. 460. (5) Muskrat traps. 
Crane vy. Mason, Wright (Ohio) 333. 
(6) Property deposited on the land by 
water. Berry v. Carle, 3 Me. 269. (7) 
Sawlogs deposited by plaintiff under 


Harvard College v. Stearns, 15]agreement to remove by a certain 


held that notice must be given before 
removal. Burgess v. Graffan, 18 F. 
251 (personalty on-land sold for debt). 
See Almy v. Grinnell, 12 Mete. (Mass.) 
53, 45 Am.D. 238 (after reasonable no- 
tice to remove, cutting it down and 
pushing it into the river so that it 
floated off is justifiable). (2) Previ- 
ous recovery in trespass is sufficient 
notice to remove dam. Marsh v. 
Brooks, 20 S.C.L. 427. 


.68. Berry v. Carle, 3 Me. 269 (one 
owning a dam jointly with another is 
liable if he turns the other’s logs 
which have lodged on the dam adrift 
over it). 


69. Grier v. Ward, 23 Ga. 145; 
Berry v. Carle, 3 Me. 269. 


70. Mead v. Pollock, 99 Ill.App. 
151 (landowner is liable for the use 
a ae force). See also infra 


71. Blades v. Higgs, 
214, 11 Reprint 1474. 


72. Wilson v. Clark, 4 N.J.Law 379 
(trees cut on the land and still lying 
there); Baker v. Flint, 3 U.C.Q.B.0O.S. 
(Ont.) 89 (stones cut and shaped into 
millstones are not so altered as not 
to be reclaimable). 


73. Huning v. Chavez, 34 P. 44, 7 
N.M. 128 (driving plaintiff’s sheep 
which had become intermingled with 
defendant’s on the highway to a point 
where they could be separated). 


74. JIll.—kKoester v. Cowan, 87 Ill. 
App. 252. 


Ind.—Ryan y. State, 31 N.E. 1127, 
5 Ind.App. 396. 


Md.—Maryland Telephone, ete., Co. 
v. Ruth, 68 A. 358, 106 Md. 644, 124 
Am. SiR.a7.506), (14) TR AGNS 2427, 14 
Ann.Cas. 576. 


N.H.—Kendall v. Green, 42 A. 178, 
GTN. 557. 


N.Y.—Dunham y. Stuyvesant, 
Johns. 569. 


Pa.—Smith v. Johnson, 76 Pa. 191. 


20 C.B.N.S. 


11 


PO Tree v. Brooks, 20 S.C.L. 
Wis.—Whalon vy. Blackburn, 14 
Wis, 432. 
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es,’ telephone poles,’ dams,’’ or walls and build- 
Such structures may be removed if erected 
rightfully, after the right has terminated;’° or in 
filling in excavations thereon wrongfully made by 
So the owner of a turnpike road 1s 
justified in removing obstructions thereon.** 


[§ 105] b. Force in Exercising Rights. 
of force is justifiable to defend a lawful possession 
of land,’2 or to eject one unlawfully trespassing on 
the possession of land,** provided unnecessary force 
is not employed;8* but the trespasser must first 
be requested to leave if he entered quietly.*° 


ings,”§ 


another.®° 


Ene.—Mayfair Property Co. v. 
Johnston, [1894] 1 Ch. 508. 
75. Dunham vy. Stuyvesant, -11 


Johns. (N.Y.) 569 [aff 9 Johns. 61]; 
Whalon v. Blackburn, 14 Wis. 432. 


fa] Femce across right of way. 
—Ryan v. State, 31 N.H. 1127, 5 Ind. 
App. 396. 


[b] Fence extending owner’s fence 
inside his line.—Smith v. Johnson, 76 
Pa aLor, 


[c] Cuttings off fence posts is 
proper if necessary to prevent the re- 
setting of them. Kendall v. Green, 42 
A. 178, 67 N.H. 557. 


76. Maryland Tel., ete., Co. v. 
Ruth, 68 A. 358, 106 Md. 644, 124 Am.S. 
R. 506, 14 L.R.A.N.S, 427, 14 Ann.Cas. 
576. f 


[a] The lessee may remove a tele- 
phone pole erected in a private alley 
on land leased by him, although plain- 
tiff has a bill in equity for its remov- 
al pending. Maryland Tel., etc., Co. v. 
Ruth, 68 A. 358, 106 Md. 644, 124 Am. 
S.R. 506, 14 L.R.A.N.S. 427, 14 Ann. 
Cas. 576. 


7% Marsh v. Brooks, 20 S.C.L. 427. 


78. Koester v. Cowan, 37 Ill.App. 
252; Mayfair Property Co. v. Johns- 
ton, [1894] 1 Ch. 508. ; 


fa] Encroaching foundation of 
wall may be removed. Mayfair Prop- 
erty Co. v. Johnston, [1894] 1 Ch. 508. 


{b] Part of house overhanging 
land may be removed. Koester v. 
Cowan, 37 Ill.App. 252 (holding, how- 
ever, that it is not justifiable to en- 
ter on the adjoining land to effect the 
removal). 


79. Prince v. Case, 10 Conn. 375, 
27 Am.D. 675 (a house erected by li- 
cense which has expired by the death 
of the licensee and by a grant of the 
Jand to another who has taken pos- 

' session). 


[a] Notice.—(1) A lessee refusing 
to remove his buildings after notice 
as agreed and forcibly preventing the 
lessor is a wilful trespasser. Emry 
v. Roanoke Nav., etc., Co., 16 S.E. 18, 
111 N.C. 94, 17 L.R.A. 699. (2) Re- 
covery of possession in ejectment is 
sufficient notice to remove. Prince v. 
Case, 10 Conn. 375,: 27 Am.D. 675. 


80. Dower v. Richards, 15 P. 105, 
73 Cal. 477 (where a patent reserves 
to the United States title to gold 
mines, the lot owner may cave in a 
tunnel made by a third person search- 
ing for a gold mine). 


81. Estes v. Kelsey, 8 Wend. (N. 
YY.) 555. 
82. Mich.—Taylor v. Adams, 24 N. 


W. 864, 58 Mich. 187. 


Mo.—Morgan v. Durfee, 69 Mo. 469, 
33 Am.R. 508. 


N.J.—Slingerland v. Hast Jersey 
Water Co., 33 A. 843, 58 N.J.Law 411. 


TRESPASS 


passer.®°® 


ders from it.®* 


The use 


Of 


N.Y.—Newkirk v. Sabler, 9 Barb. 
652. . 


Eng.—Weaver v. Bush, 8 T.R. 78, 
101 Reprint 1276. 


Ont.—Reid v. Inglis, 12 U.C.C.P. 
SIRS )a Ue 


[a] Even to taking life when nec- 
essary. Morgan vy. Durfee, 69 Mo. 
469, 338 Am.R. 508. : 


[b] Assault on officer making ar- 
rest.—An officer entering land to 
serve a warrant of arrest cannot re- 
cover for an assault if he did not in- 
form the landowner and the land- 
owner did not know of the warrant. 
Bellows v. Shannon, 2 Hill (N.Y.) 
86. 


[ec] Removal at request of proper 
authorities of a person making a dis- 
turbance in a church, justifiable. 
Reid. v.inelis,12)U.CiC. Pu. (Ont. F191, 


[d] Trespass on highway.—The 
owner of the fee in a highway is 
justified in forcibly hdlding one who 
is thereon not as a traveler but en- 
gaged in wilfully frightening the 
birds at which said owner was shoot- 
ing on his adjoining land. Harrison 
v. Rutland, [1893] 1 Q.B. 142. 


[e] Requesting trespasser to de- 
sist.—(1) It is held in England that 
where an attempt is made to forcibly 
enter on land, the owner in possession 
need not request the trespasser to de- 
sist before assaulting him in resisting 
the trespass, distinguishing the eject- 
ment of one already on the land. 
Polkinhorn v. Wright, 8 Q.B. 197, 55 
E.C.L. 197; Tullay v. Reed, 1 C.&P. 
6, 12 E.C.L. 16, 115 Reprint 849; Scott 
v. Brown, 51 L.T.Rep.N.S. 746. (2) 
But in Ontario a request has been held 
necessary, although the nature of the 
assault, a shooting and wounding 
with a pistol, may have affected the 
decision. Spires v. Barrick, 14 U.C.Q. 
B. (Ont.) 420. 


83. Hannabalson v. Sessions, 90 
N.W= 93, 116° Towa 457, 93 Am.5.R. 
250; Tribble v. Frame, 5 Litt. (Ky.) 
187; Shaw v. Chairitie, 3 C.@K. 21. 


[a] Thus the owner of a house 
may turn out a person disturbing the 
peace of the family or call a police- 
man to do so, although the disturber 
has not committed an assault. Shaw 
v. Chairitie, 3 C.&K. 21. 


[b] Force reasonable and neces- 
sary to compel one who has thrust 
her arm across a division fence to 
remove it may be used. Hannabalson 
v. Sessions, 90 N.W. 93, 116 Iowa 457, 
93 Am.S.R. 250. 


_ [e] Innkeeper.—(1) An innkeeper 
is not liable for having a constable 
remove a person who is making a 
disturbance therein who has assault- 
ed him. Webster v. Watts, 11 Q.B. 
311, 68 E.C.L. 311, 116 Reprint 492. 
(2) An innkeeper may himself re- 
move one making a disturbance re- 
gardless of the motive for the re- 


f ie p 


ie ah 


-¢gourse the landowner is liabie for an assault com- 
mitted for a purpose other than to expel the tres- 
An officer of parliament is justified in ~ 
forcibly removing ‘a member in accordance with or- 


[§ 106] 3. Personalty—a. In General. Subject to 
limitations placed by some decisions on the right 
of entry on the premises of another,*® title to chat- 
tels and immediate right to possession is a good de- 
fense to a taking of them by the owner.*® The owner 
of goods with immediate right of possession may 
justify retaking them peacably,®° or one acting under 


moval. Oakes v. Wood, 2 M.&W. 791, 
150 Reprint 977. 


[d] Shopkeeper.—A shopkeeper is 
justified in expelling by force one who 
refuses to leave but not in arresting 
him for such mere refusal not accom- 
panied by an assault. Reece v. Tay- 
lor, 1 Harr.&W. 15. 


[e] Gicensor.—A ticket entitling 
the holder to enter the grand stand 
at a race-course is a mere license con- 
veying no interest in the lands, and 
the owner of the land is not liable in 
trespass for ejecting the holder. 
Wood v. Ledbitter, 13 M.&W. 838, 153 
Reprint 351. 


84. Green v. Buckingham, 122 Ill. 
App. 631 (use of unnecessary force 
renders the owner of land in posses- 
sion liable for assault). 


85. Emmons y. Quade, 75 S.W. 103, 
176 Mo. 22; 
Rep.N.S. 746. 


[a] From a church.—Ballard v. 
Bond, UE 


[b] From a dwelling house.—Tul- 
lay.-v.. Reedsh i Cle Pie, £2 2 Cal eiGs 
171 Reprint 1078. 


[c] Owner of a car on which a 
boy is playing must first order him to 
leave. Emmons v. Quade, 75 S.W. 
103, 176 Mo. 22. 


86. Davis v. 
(Ont.) 599. 


87. Bradlaugh v. Erskine, 47 L.T. 
Rep.N.S. 618. : 


88. See infra § 108. 


89. Le Sage v. Maxie, (Tex.Civ. 
App.) 286 S.W. 612; Sabine Motor Co. 
v. W. C. English Auto Co., (Tex.Civ. 
Avp.) 283 S.W. 224 [rev (Commn. 
App.) 291 S.W. 1088]. 


90. Ala.—Stowers Furniture Co. v. 
Brake, 48 So. 89, 158 Ala. 639; Terry 
v. Williams, 41 So. 804, 148 Ala. 468; 
Singer Sewing Mach. Co. v. Hayes, 
114 So. 420, 22 Ala.App. 250. 


Ill.— Burt v. Blake, 14 Ill.App. 324. 
Geran eee v. Wells, 8 Mart.N.S. 


Lennon, 8 U.C.Q.B. 


N.H.—Heath y. West, 28 N.H. 101. 


N.C.—Warbritton v. Savage, 49 N. 
Gyr Bee 


Pa.—Trout v. Kennedy, 47 Pa. 387. 


Tenn.—Collomb Vv. Taylor, 4) 
Humphr, 689. 


Vt.—Merritt v. Miller, 13 Vt. 416. 


Wis.—Tallman v. Barnes, 11 N.W. 
478, 54 Wis. 181. 


N.S.—McMullin v. Campbell, 5 T. 
S. 164. : ee, 


[a] Rule applied, notwithstanding 
the goods had been taken under a 
writ of attachment. Merritt v. Miller, 
13 Vt. 416. 


[b] On sale and mortgage back o: 


For later cases, developments and chang‘es in the law see Annotations, same title and section number, ; 
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Scott v. Brown, 51 L.T.,- 


~ §§ 106-108] 


> fers 


him;°1 and for taking goods of another wrong- 
fully and indistinguishably mixed with defendant’s 
goods by plaintiff or his privies;92 and one who is 
entitled to rescind a contract of sale for fraud is 
But title to per- 
sonalty in another’s possession wrongfully is no de- 
fense to a taking by mistake of other property which - 
really belongs to the wrong-doer.®4 And title is no 
defense where the person in possession has right of 
Title obtained by 
fraud is no defense to a taking by the holder of 
the title®® or one claiming under him.?? 
some of the things taken is no defense for the tak- 
A wife is not liable for using, dur- 
ing her husband’s insanity, his personalty for sup- 


not liable for taking the goods.®* 


possession against the owner.®® 


ing of others.?§ 


horse to a minor, the mortgagee is not 
liable for retaking on default in pay- 
ment as he either has title as mort- 
gagee, or if the minor repudiates, as 
general owner. Heath v. West, 28 
ONSET. 10.1. , 


[ce] Wendee after purchase of his 
coOwner’s share may take such share, 
although forbidden. Warbritton v. 
Savage, 49 N.C. 382. 


[d] Title as cotenant (1) is in 
general a good defense for a peace- 
able taking. Tallman y. Barnes, 11 
N.W. 478, 54 Wis. 181. (2) But not 
for a destruction of the chattel. 
Trout v. Kennedy, 47 Pa. 387. 


91. Swigert v. Thomas, 7 Dana 
220; Bogard.v. Jones, 9 
(Tenn.) 739; Collomb v. 
Taylor, 9 Humphr. (Tenn.) 689. 


92. Burns v. Campbell, 71 Ala. 271; 
Hesseltine v. Stockwell, 30 Me. 287, 50 
Am.D. 627; Lawrie v. Rathbun, 38 U. 
€:Q.B. (Ont.) 255: 

[a] Logs cut by trespasser.—(1) 
A landowner may seize the whole of 
a lot of logs, part of which were cut 
on his land by a trespasser, as he is 
a coGwner, although he may have to 
account for part to the owner of the 
land, where the other part of the logs 
was cut. Bryant v. Ware, 30 Me. 295; 
Hesseltine v. Stockwell, 30 Me. 237, 
50 Am.D. 627. (2) The landowner 
may at least take his proportionate 
part. Lawrie v. Rathbun, 38 U.C.Q. 
B., (Ont.). 255. 


93. Wheelden v. Lowell, 50 
499. 

94. Carter v. Fulgham, 32 So. 684, 
134 Ala. 238 (taking the wrong mule 
in reclaiming stolen United States 
mules). 

95. Boyd v. McArthur, 48 S.E. 358, 
120 Ga. 974; Holmes v. Clarke, 2 N.B. 
167. 

fa] Lessor of a farm entitled to 
ride a horse let with it, when not in 
use, is liable for taking’ it while in 
actual use. Holmes v. Clarke, 2 N.B. 
167. 

[b] Wendor of piano delivered 
pending negotiations as to purchase 
is liable in trespass for a taking with- 
out notice. Boyd v. McArthur, 48 S. 
BH. 358, 120 Ga. 974. 

96. Butler v. Collins, 12 Cal. 457. 

97. Walker v. Swasey, 2 Allen 
(Mass.) 312. 

98. Holly v. Brown, 14 Conn. 255; 
Kuschell v. Campau, 12 N.W. 899, 49 
Mich. 34. ; 

Forbes v. Moore, 32 Tex. 195. 


Me. 


99. 

1. Dunlap v. Steele, 80 Ala. 424; 
Bell v. Schultz, 5 Sask.L. 273 (lien 
note). 


2. Hanchett v. Ives, 49 N.E. 206, 
171 Ill. 122. 


TRESPASS 


no defense. 


Title to 


3. Hickok v. Coates, 2 Wend. (N. 
Y.) 419, 20 Am.D. 632 (delay in pro- 
ceeding after a levy). 


4 Keyes v. Howe, 18 Vt. 411 (a 
levy on exempt property gives no 
lien, sO a subsequent taking by the 
officer is a trespass). 


5. Holman v. Ketcham, 45 So. 206, 
153 Ala. 360. 


6. Burns v. Campbell, 71 Ala. 271. 
7. Burns v. Campbell, supra. 
8. Burns v. Campbell, supra. 


9. Holman v. Ketcham, 45 So. 206, 
153 Ala. 360. 


10. Ala.—Brown v. Floyd, 50 So. 
995, 163 Ala. 317; Milner v. Milner, 
14 So. 378, 101 Ala. 599. 


Mass.—Kennedy v. Hoyt, 83 N.E. 
862, 197 Mass. 361. 


Mich.—Waldo v. Waldo, 
709, 710, 52 Mich. 91, 94. 


Miss.—Agnew v. Jones, 23 So. 25, 
74 Miss. 347. 


Mo.—Berns v. P. A. Starck Piano 
Co., (App.) 296 S.W. 239. 


N.H.—Pierce v. Finerty, 76 A. 194, 
76 N.H. 38, 29 L.R.A.N.S. 547; Dame 
v. Dame, 38 N.H. 429, 75 Am.D. 195. 


N.Y.— Goff v. Kilts, 15 Wend. 550; 
Blake v. Jerome, 14 Johns. 406; Heer- 
mance v. Vernoy, 6 Johns. 5. 


Ohio.—Ballou y. Farnsworth, 4 Ohio 
Dec. (Reprint) 75, 1 Clev.L.Rep. 1. 


Pa.—Halstead v. American Natu- 
ral Gas Co., 17 Pa.Super. 605. 


R.I.—Salisbury v. Green, 24 A. 787, 
7 RL. -158. 

Tenn.—Collomb v. Taylor, 9 
Humphr. 689; Roach v. Damron, 2 
Humphr. 425. 


Eng.—Patrick v. Colerick, 3 M.&W. 
483, 150 Reprint 1235. 


N.B.—Bransfield v. Bishop, 2 N.B. 
PFI. 


N.S.—McKenzie v. McKenzie, 
S. 198. 


Ont.—Cameron v. Hunter, 34 U.C. 
Q.B. 121. 

[a] Mortgages.—(1) A mortgagee 
is not entitled to enter land of one 
not the mortgagor to take the mort- 
gaged chattel. Kennedy v. Hoyt, 83 
N.E. 862, 197 Mass. 361. (2) A mort- 
gagee may not enter the land of the 
mortgagor to take mortgaged chat- 
tels. McLeod v. Jones, 105 Mass. 
403, 7 Am.R. 539. 


[b] Conditional sales.—(1) Entry 
to take property sold under condi- 
tional sale agreement is a trespass, 
although not fully paid for. Ballou 
v. Farnsworth, 4 OhioDec. (Reprint) 
75, 1 Clev.L.Rep. 1. (2) Seller of 
sewing machine could not break into 
buyer’s residence to exercise legal 


17 N.W. 


Pon, 


[§ 108] c. Personalty on Land of Another. 
cording to many decisions, mere title to and right to 
possession of goods on land of another is not a de- 
fense for entering and taking them,!° and this, it 
is held, is especially true if force is used.1! 
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port of the family.®® 


[§ 107] b. Liens. A prior lien is a good defense 
in trespass to personalty,! but not where defendant 
has contracted to postpone it,? or has lost it,? or it 
never was valid.# 
is a good defense for taking them,® at least after 
default,® although the debt was usurious;? but a 
discharged mortgage® or one obtained by fraud® is 


Title as mortgagee of chattels 


Ac- 


Title to 


right to retake machine. Singer Sew- 
ing Mach. Co. v. Hayes, 114 So. 420, 
22 Ala.App. 250. (3) A seller has no 
right to invade the buyer’s premises 
and take property sold conditionally 
by force and against the buyer’s will 
without legal process, even though 
he may have reserved title thereto. 
Wilson vy. Kuykendall, 73 So. 344, 112 
Miss. 486. 


[c] Permission revoked.—(1) Aft- 
er a license to remove one’s house on 
another’s land is revoked he is lia- 
ble for an entry made after a reason- 
able time for removal has expired. 
Dame v. Dame, 38 N.H. 429, 75 Am. 
D.-195. (2) Where a pipe for nat- 
ural gas was laid under an agreement 
and later a part was removed, remov- 
al of the balance ten years later is 
a trespass. Halstead v. American 
Natural Gas Co., 17 Pa.Super. 605. 


{d] Partner cannot enter his part- 
ner’s lands to take a house built with 
partnership funds and intended for 
use in the partnership, although the 
house is merely set on blocks. Mc- - 
Kenzie v. McKenzie, 1 N.S. 198. 


[e] Executors and administrators. 
—An administrator may not enter 
another’s lands to take property of 
the estate. Waldo v. Waldo, 17 N. 
W709; 710) 52 "Mich? 94-940 


[f] Bees.—The owner of bees can- 
not enter another’s land to retake 
them. Goff v. Kilts, 15 Wend. (N.Y.) . 
550. 

[g] That defendant put house on 
another’s land shows no right or ti- 
tle to it to justify its taking. Cam- 


pie v. Hunter, 34 U.C.Q.B. (Ont.) 
121. 
[h] Entry into private rooms.—A 


stepmother residing with her hus- 
band in the house of the late wife 
left to her children is not entitled to 
enter the bedroom of one of the chil- 
dren against protest and take prop- 
erty belonging to said stepmother. 
Milner v.' Milner, 14 So. 373, 101 Ala. 
599. 

11. Ala.—Herndon v. Bartlett, 4 
Port. 481. 

Ga.—Shores vy. Brooks, 8 S.E. 429, 
81 Ga. 468, 12 Am.S.R. 332. 


Miss.—D’Aquilla v. Anderson, 120 
So. 434, 153 Miss. 549. \ 


Mo.—Shellabarger vy. Morris, 91 S. 
W. 1005, 115 Mo.App. 566. 


N.H.—Daniels v. Brown, 
454, 69 Am.D. 505. 


{a] Entry and assault to retake a 
strayed chicken is not justifiable. 
Shellabarger v. Morris, 91 S.W. 1005, 
115 Mo.App. 566. 


{b] Joint owner cannot break in- 
to his co6wner’s premises to take the 
chattel. Herndon v. Bartlett, 4 Port. 
(Ala.) 481. See Daniels v. Brown, 34 
N.H. 454, 69 Am.D. 505 (coOwners). 


34 N.H. 
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goods placed on another’s land with the consent of the 
owner of the goods!” or by his fault,t? or wrong- 
ful act14+ is no defense. There, are, however, cases 
which hold that the owner of chattels is justified 
in going on the land to retake his chattels where they 
were there without his fault,!® or through plaintiff’s 
fault,1® as, for instance, where the chattels have 
come upon plaintiff’s land by unavoidable accident.** 
So there are decisions in which it is held that where 
personalty has been wrongfully taken from the own- 
er, he does not commit a trespass by entering upon 
the premises of the wrongdoer and retaking his 
property;!® that the rightful owner may enter on 
the premises of one who wrongfully detains the prop- 
erty,® or fails to deliver it as agreed,?° or that 
where property is wrongfully taken by a third per- 
son and placed on the land and the landowner re- 
fuses on request to allow the owner to take it, he 
may enter on the land to retake it.?? 


12. Crocker v. Carson, 33 Me. 436; 
Smith v. Pierce, 110 Mass. 35 (one 
who rents personalty to another is 


TRESPASS 


may crop, raptim et sparsim, as they 
go along. Such casual trespassing is 
considered an inevitable incident to 
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[§ 109] d. Force in Exercising Right. Title with 
immediate right to possession thereof is a good de- 
fense to the use of actual force necessary to re- 
take personalty from one withholding it.?* The 
owner is not justified, however, in committing an 
assault or a breach of the peace.?? The use of force 
is justifiable to defend a lawful possession of per- 
sonalty.24 But a mere contractual right to posses- 
sion of personalty does not justify the use of force 
to take it, unless such right is clearly given by the 
contract.2> If the owner cannot peaceably retake 
possession, he must appeal to the courts.?® A de- 
struction of the property of plaintiff in defense of 
the person.or property of defendant can certainly 
not be justified unless it is shown to be necessary.?* 


[§ 110] 4. Title or Rights in Third Persons. Al- 
though defendant may justify under his own title,?® 
he cannot do so by pleading title in a third per- 


erty wrongfully distrained as the 
property of another). 


[a] Although owner used person- 


not justified in entering his lands to 
take it at the end of the term.) Con- 
tra Arrington v. Larrabee, 10 Cush. 
(Mass.) 512 (building materials plac- 
ed on the land under an agreement 
afterward mutually rescinded). 


1%. McGill v. Holman, 93 So. 848, 
208) Alay 9) 31" A.do-Re 941: 


Newkirk v. Sabler, 9 Barb. (N. 
Y.) 652; Anthony v. Haneys, 8 Bing. 
186, 21 B.C.L. 499, 1381 Reprint 372. 


[a] Thus, where a servant of one 
forbidden to enter lands drove on 
them and the owner nailed up the 
bars, the owner is not liable for as- 
sault on the master to prevent his 
tearing down the bars and removing 
his team. Newkirk v. Sabler, 9 Barb. 
CNLYS, e625 


15. Conn.—Arlowski vy. Foglio, 135 
A. 397, 105 Conn. 342, 52 A.L.R. 481. 


Mass.—Proctor vy. Adams, 113 Mass. 
376, 18 Am.R. 500. 


N.H.—Pierce v. Finerty, 76 N.H. 
38, 76 A. 194, 29 L.R.A.N.S. 547; Car- 
ter Bey ERUreton, 58 N.H. 104, 42 Ar. 
R. " 


N.Y.—Rightmire v. Shepard, 12 N. 
Y.S. 800. 


Pa.—Chambers v. Bedell, 2 Watts 
&S. 225, 37 Am.D. 508. 


Vt.—Richardson vy. Anthony, 12 Vt. 
273. 


Wis.—Polebitzke v. John Week 
puaber Co.,) 181, N.W. 1730; (173% Wis: 
oUd. 


Eng.—Anthony v. Haneys, 8 Bing. 
186, 21 H.C.L. 499, 131 Reprint 372. 


N.B.—Hamilton v. Calder, 23 N.B. 
373; Read v. Smith, 2 N.B. 288. 


[a] After permission to retake re- 
A hae a aa v. Calder, 23 N.B. 
373. 


{[b] Domestic animals escaping.— 
(1) Owner of cattle entering neigh- 
bor’s land through insufficient bound- 
ary fence may lawfully enter prem- 
ises to demand their return. Arlow- 
ski v. Foglio, 135 A. 397, 105 Conn. 
242, 538 A.L.R. 481. (2) If domestic 
animals escape from the control of 
a person driving them along a high- 
way, without fault on his part, and 
enter adjoining unfenced lands, if the 
animals be pursued and promptly 
brought back, the owner is not lia- 
ble for the involuntary trespass on 
the land, nor for the herbage: they 


the right to use the highway. Bout- 
well v. Champlain Realty Co., 94 A. 
108, 89 Vt. 80, Ann.Cas. 1918A 726. 


[ec] Logs washed ashore.—Where 
logs driven in a navigable stream are 
washed upon adjoining land without 
the fault of those in charge, such 
persons are entitled to enter upon 
the lands to reclaim their property 
and are not liable where they exer- 
cise proper care. Boutwell vy. Cham- 
plain Realty Co., 94 A. 108, 89 Vt. 80, 
Ann.Cas. 1918A 726. 


16. Arlowski v. Foglio, 135 A. 397, 
105 Conn. 342, 53 A.L.R. 481 (insuffi- 
cient boundary fence through which 
eattle passed into lands of plaintiff). 


17. Proctor v. Adams, 113 Mass. 
376, 18 Am.R. 500. 


[a] Rule applied to cattle escap- 
ing while driven along a highway and 
immediately pursued. Rightmire y. 
Shepard, 12 N.Y.S. 800. 


[b] Property carried by flood.— 
Where the property of a person has 
been carried on the land of another 
by flood, he has the right to recover 
its possession, and for that -purpose 
to go on the land where it Nes and 
remove it, and under such circum- 
stances is not liable for nominal dam- 
ages. Polebitzke v. John Week Lum- 
ber Co., 181 N.W. 730, 173 Wis. 509. 


[c] Boat cast ashore by storm.— 
Proctor v. Adams, 113 Mass. 376, 18 
Am.R. 500. 


[d] Property gone adrift and 
stranded.—Forster v. Juniata Bridge 
Co,e16 Pa: 393; 555Am, Di5 06: 


[e] Property stolen from the own- 
er.— Webb v. Beavan, 6 M.&G. 1055, 7 
ScottN.R. 936, 46 E.C.L. 1055, 184 Re- 
print 1220. 


18 Ky.—Allen vy. Feland, 10 B. 
Mon. 306. 


N.Y.—Madden vy. Brown, 40 N.Y.S. 
714,°8 App.Div. 454. 


Pa,—Chambers v. Bedell, 2 Watts 
&S. 225, 37 Am.D. 508. 


Eng.—Blades vy. Higgs, 10 C.B.N.S. 
713, 100 H.C.L.. 718, 142 Reprint 634; 
Patrick v. Colerick, 3 M.&W. 483, 150 
Reprint 1235. 


N.B.—Graham vy. 
330. 

Contra Chess v. Kelly, 
(Ind.) 488; Bogard v. Jones, 9 
Humphr. (Tenn.) 739; Collomb v.. 
Taylor, 9 Humphr. (Tenn.) 689 (prop- 


Green, 10 N.B. 


3 Blackf. 


al violence for which he is responsi- 
ble criminally in order to get them, 
the rule of the text was applied. 
Hamilton y. Calder, 23 N.B. 373. 


19. Turner v. Smith, 29 N.B. 567. 
20. Huddlestone v. Pearson, 3 L. 

J.K.B.O.S. 43. 

roca Hamilton v. Calder, 23 N.B. 
De 

orp Ill.—Mills v. Wooters, 59 I11. 


Mich.—Smith y. Lozo, 3 N.W. 227, 
42 Mich. 6. 


N.H.—Hopkins v. Dickson, 59 N.H. 
235; Sterling v. Warden, 51 N.H. 217, 
12 Am.R. 80. 


N.Y.—Pierce v. Hall, 41 Barb. 142. 
Se v. McDowell, 11 S.C. 


Va.—Hite v. Long, 6 Rand. (27 Va.) 
457, 18 Am.D. 719. 


Eng.—Blades v. Higgs, 10 C.B.N.S. 
713, 100 E.C.L. 7138,.142 Reprint 634. 


.N.S.—MecMullin v. Campbell, 54 N. 
S. 164. 

[a] Rule applied to goods in pos- 
session of bailee of former owner who 
forbids the taking. Mills v. Wooters, 
59 Ill. 234. 

[b] Equitable title is sufficient. 
Pierce v. Hall, 41 Barb. (N.Y.) 142. 


23. Mills v. Wooters, 59 Ill. 284; 
White Sewing Mach. Co. v. Conner, 64 
S.W. 841, 111 Ky. 827, 23 Ky.L. 1125. 


24 Alderson y. Waistell, 1 C.&K. 
358, 47 E.C.L. 358, 174 Reprint 846. 


25. Montgomery Water Power Co. 
v. Chapman, 126 F. 68, 61 C.C.A. 124 
[cert den 24 S.Ct. 849, 192 U.S. 605, 
48 L.Ed. 585]; Singer Sewing Mach. 
os v. Hayes, 114 So. 420, 22 Ala.App. 


fa] Seller retaking sewing ma- 
chine held not guilty under contract 
of actionable trespass, if buyer’s door 
was open. Singer Sewing Mach. Co. 
v. Hayes, 114 So. 420, 22 Ala.App. 250. 


26. Singer Sewing Mach. Co. v. 
Hayes, supra. 


27. Kirkwood v. Miller, 5 Sneed 
(Tenn.) 455, 73 Am.D. 134 (plaintiff's 
Slave cannot be killed because of an 
expected insurrection of slaves in 
Bie plaintiff's slave is not impli- 
eated). 


28. See supra § 92 et seq. 


For later cases, developments anid changes in the law see Annoiations, same title and section number, 
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son with whom he is not connected,?® and this rule 
applies whether the title so pleaded is to real? or 
personal** property. Nor can defendant justify un- 
der other rights in a third person where he does not 
j Title with right of 
possession in a third person, however, is a good de- 
fense to an action for trespass if defendant was 


connect himself with them.*2 


TRESPASS 


acting under his right,?* or under his orders®+ or 


29. Ill—-Duck Island Hunting & 
Fishing Club v. Whitnah, 137 N.B. 
840, 306 Ill. 284. 

Ky.—Kirk v. 
1045, 217 Ky. 87. 
Pa on v. Morrell, 33 Me. 

Md.—Carter v. Maryland & P. R. 
Co., 77 A. 301, 112 Md. 599. 

N.Y.—Stowell v. Otis, 71 N.Y. 36. 


S.C.—Lyles v. Fellers, 136 S.E. 13, 
LOS eh Ones ule 

Ont.—McDougall v. Smith, 30 U.C. 
Q.B. 607. ‘ 

Newfoundl.—Bransfieid v. Beatty, 7 
Newfoundl. 813. 


so. Ala.—Finch v. Alston, 2 Stew. 
&P. 83, 23 Am.D. 299. 


Cal.—Weimer. v. Lowery, 
104. 


Colo.—Omaha, etc., Smelting, etc., 
R. Co. v. Tabor, 21 P. 925, 13 Colo. 41, 
16 Am-S.R. 185,/5) L.RvA. 236: 


Roe eee v. Livergood, 15 Ind. 


Ky.—Owings v. 


Cassady, 288 S.W. 


DipeCale 


Gibson, 2 A.K. 


Coenen 515; North v. Cates, 2 Bibb 

Me.—Look v. Norton, 55 Me. 103; 
Clancey v. Houdlette, 39 Me. 451; 
Hammond v. Morrell, 383 Me. 300; 
Dunlap v. Glidden, 31 Me. 510; Mer- 


rill v. Burbank, 23 Me. 538; Moore v. 
Moore, 21 Me. 350. 


Md.—Burgess of New Windsor v. 
Stocksdale, 52 A. 596, 95 Md. 196. 


Mass.—Doane v. Willcutt, 16 Gray 
368; Allen v. Taft, 6 Gray 552. 


ee ee v. Murrill, 7 Mo. 


N.H.—Fowler v. Owen, 39 A. 329, 
68 N.H. 270, 73 Am.S.R. 588. 


Ped v. Jackson, 26 N.J.Law 


N.Y.—Wheeler v. Lawson, 8 N.E. 
360, 103 N.Y. 40; Stowell v. Otis, 71 
N.Y. 36; Farnsworth v. Western Un- 
ion Tel. Co., 3 Silv.Sup. 30, 6 N.Y.S. 
135. 


Pa.—Jackson v. Gunton, 26 Pa.Su- 
per. 203 [aff 67 A. 467, 218 Pa. 275]. 


S'C:——Love-wv. Turner; 51) S.E.- 101, 
71 S.C. 322;, McColman v. Wilkes, 34 
S$.C.L. 465,51 Am.D. 637. 


Tex.—Forst v. Rothe, (Civ.App.) 66 
S.W. 575; Beaumont Lumber Co. v. 
Ballard, (Civ.App.) 23 S.W. 920. 


Vt.—Stratton v. Lyons, 53 Vt. 641; 
Hughes v. Graves, 39 Vt. 359, 94 Am. 
De 338i: 


Eng.—Chambers v. Donaldson, 11 
East 65, 103 Reprint 929. 


Ont.—Boulton vy. Shand, 10 U.C.Q.B. 
351. 


31. Ala.—W. K. Syson Timber Co. 
v. Dickens, 40 So. 753, 146 Ala. 471. 


Tll.—Equitable Trust Co. v. Burley, 
110 Ill.App. 538. 


Iowa.—Beebe v. Stutsman, 5 Iowa 
ar 4 
Me.—Fiske v. Small, 25 Me. 453. 


Miss.—Agnew v. Jones, 23 So. 25, 


74 Miss. 347. 


N.Y.—Kissam v. Roberts, 19 N.Y. 
Super. 154; King v. Orser, 11 N.Y.Su- 
per. 431; Sickles v. Gould, 51 How.Pr. 
22; Paddock v. Wing, 16 How.Pr. 547; 
Hanmer v. Wilsey, 17 Wend. 91; Buck 
v. Aikin, 1 Wend. 466, 19 Am.D. 535; 
Cook y. Howard, 13 Johns. 276. 


Pa.—Peter v. Bates, 26 Pa.Dist. 37. 


Tenn.—Carson vy. Prater, 6 Coldw. 
565, Thomps.Cas. 327. 


Vt.—Wooley v. Edson, 35 Vt. 214; 
Fisher v. Cobb, 6 Vt. 622. 


Ieng.—Hagegan v. Pasley, L. R. 2 Ir. 
573; Nelson v. Cherrell, 7 Bing. 663, 
20 H.C.L. 296, 131 Reprint 256; Carter 


v. Johnson, 2 M.&Rob, 263, 174 Re- 
print 283. 
32. Cal.—Kellogg v. King, 40 P. 


166, 114 Cal. 378, 55 Am.S.R. 74. 


SS Gereh v. Wilhite, 5 J.J.Marsh. 


La.—Bendich vy. Scobel, 31 So. 708, 
107..La. 242. 


Md.—New Windsor v. Stocksdale, 
52 A. 596, 95 Md. 196. 


ae Sie ee v. Plummer, 28 Mo. 


R.I.—Newport Hospital v. Carter, 3 
A. 412, 15 R.L. 285. 


* §.C.—Beaudrot v. Southern R. Co., 
48 S.E. 106, 69 S.C. 160. 


Tex.—Diamond v. Smith, 66 S.W. 
141, 27 Vex.Civ.App. 558. 


Vt.—Capen v. Sheldon, 
13 Vt 39. 


Eng.—Dobree v. Napier, 2 Bing.N. 
Cas: 4781, 29 B.C.L. 759, 132 Reprint 
301. 


} ere ee a v. McKay, 13 Man. 
04. : 


Ont.—Johnston v. Christie, 31 U.C. 
GaP.0 358. 


[a] hus failure of plaintiff to 
complete his contract for purchase, 
under which he entered, can be set up 
only by the vendor. Johnston v. 
Christie, 31 U.C.C.P. (Ont.) 358. 


[b] Inconvenience of third per- 
sons from closing an alley is no de- 
fense to defendant for removing ob- 
structions. Burgess of New Windsor 
v. Stocksdale, 52 A. 596, 95 Md. 196. 


[ec] Prior possession is no defense 
to one not in privity. Winn v. Wil- 
hite, 5 J.J.Marsh. 521. 

[d] Right of owner of sewer to 
disconnect a sewer connected with it 
does not justify others in doing so. 
Diamond vy. Smith, 66 S.W. 141, 27 
Tex.Civ.App. 558. 


[e] Right of the state to seize a 
vessel will not justify seizure by pri- 
vate person. Dobree v. Napier, 2 
Bing.N.Cas. 781, 29 H.C.L. 759, 132 
Reprint 301. 

{f] Right of way does not justify 
persons not connected with it. Beau- 
drot v. Southern R. Co., 48 S.E. 106, 
69°S:Cy, 160: 


[g] Rights of the state against a 
squatter who beds oysters in a stream 
do not justify others in diverting the 
stream. Bendich v. Scobel, 31 So. 703, 
107 La. 242. 
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authority,** but it is not enough that the owner mere- 
ly allowed the act, neither commanding, authorizing, 
nor taking responsibility therefor.?® 
a third person other than title is a good defense 
where defendant de facto acted by command of the 
holder of the right, although it was contrary to a 
statute for him so to act.?7 Although there are cases 


The right of 


[h] Right to hunt reserved in a 
lease does not justify third persons in 
hunting. Kellogg v. King, 46 P. 166, 
114 Cal. 378, 55 Am.S.R. 74. 


[i] Right to take sand reserved to 
the inhabitants of a town is no de- 
fense to one not an inhabitant at the 
time, although he became one later. 
Newport Hospital v. Carter, 3 A. 412, 
RE, 218 be ‘ 


sy However, it has been held: 
(1) That as a wrongdoer who injures 
Jand, as by allowing oil to escape 
from its pipe line, which was carried 
by the waters of the stream onto the 
premises, can be compelled to pay 
only a single compensation, such a 
wrongdoer, when sued for the injury 
to the freehold by one in possession, 
may set up that there was a valid 
outstanding title in another. Indiana 
Pine Line Co. v. Christensen, 123 N.E. 
789, 188 Ind. 400. (2) Also that in 
trespass for wrongfully cutting tim- 
ber, defendant may show outstanding 
title in party claiming title and as- 
serting right in case. Leavenworth 
v. Hunter, 117 So. 122, 150 Miss. 750. 


33. Kirk v. Cassady, 288 S.W. 1045, 
217 Ky. 87; Great Western R. Co. v. 
McEwan, 30 U.C.Q.B. (Ont.) 559. 


[a] Rule applied in case of realty. 
—Jones v. Water Lot Co. of Colum- 
bus, 18 Ga. 539; Danforth v. Briggs, 
36 A. 452, 89 Me. 316; Goetchius v. 
Sanborn, 9 N.W. 437, 46 Mich. 330; 
Stark v. Sheffield Farms-Slawson- 
Decker Co., 166 N.Y.S. 411 (company 
supplying milk, which, on request of 
tenant of premises, entered to attach 
milk bottle receiver on door, was law- 
fully on premises under tenant’s right, 
though not there by invitation of 
owner in fee or lessee, and was not 
trespasser). 

[b] Rule applied in case of per- 
sonalty.—Tarry v. Brown, 34 Ala. 
159; Costenbader v. Shuman, 3 Watts 
& S. (Pa.) 504; Hutchinson v. Lord, 
1 Wis. 286, 60 Am.D. 381. 

34. Ind.—Logan v. Vernon, 
R. Co.,. 90 Ind. 552. 


Mich.—Starkweather v. 
Mich. 377. 


N.Y.—Gault v. Jenkins, 
488. 


N.C.—Everett v. Smith, 44 N.C. 308. 
Ont.—Benson v. Connor, 6 U.C.C.P. 


356. 


etc., 
Smith, 6 


12 Wend. 


Esty v. Baker, 50 Me. 325, 79 
Am.D. 616; Marks v. Twohy Bros. 
Co., 194 P. 675, 98 Or. 514; Stambaugh 
v. Hollabaugh, 10 Serg.&R. (Pa.) 357; 
Parent v. Cornelison, 2 N.B. 373. 


fa] Water rights.—In an action 
against a contractor for interference 
with the flow of water to plaintiff's 
land through an irrigation ditch, the 
authority of irrigation district, giving 
the contractor the right to interrupt 
the flow, is a defense, if the title of 
the district to the ditch was superior 
to that of the landowner. Marks v. 
Twohy Bros. Co., 194 P. 675, 98 Or. 
514. 

36. Keen v. Seymour, 11 N.B. 44. 

37. Dobree v. Napier, 2 Bing. N. 
Cas. 781, 29 E.C.L. 759, 132 Reprint 
301 (seizure of a vessel by an Eng- 
lishman in the service of a foreign 


. 
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to the contrary,?® it has been held that want of 


title in plaintiff may be shown.*® 


[§ 111] H. Rights in Personam—1. In General. 
Rights which are purely in personam against the 
owner of property and which give no right in rem 
to the property itself do not justify interference 
with the property;*° but a right in rem, although 


sovereign and subsequent forfeiture 
by the prize court is a good defense, 
although his taking ses‘vice was ille- 
gal under the foreign enlistment act). 


38. Falls Branch Coal Co. v. Proc- 
tor Coal Co., 262 S.W. 300, 203 Ky. 
307, 37 A.L.R. 1172; Sandford v. Boss, 
84 A. 936, 76 N.H. 476, 42 L.R.A.N.S. 
629; Bourcy v. Kaufman, 146 N.W. 
1074, 33 S.D. 635. 


39. Sumpter v. Hot Springs Sav- 
ings Trust & Guaranty Co., 216 S.W. 
311, 140 Ark. 91; Whitehill v. Victorio 
Land & Cattle Co., 139 P. 184, 18 N.M. 
520, L.R.A.1918D 593. 


40. Moss v. Meshew, 8 Bush (Ky.) 
187; Chickering v. Lincoln County 
Power Co., 108 A. 460, 118 Me. 414; 
Rawson v. Putnam, 128 Mass. 552. 


[a] Grant of land in adverse pos- 
session conveys no title and is no de- 
fense for entering, although the oc- 
cupant afterward abandons posses- 
sion and the vendee perfects his title 


by entry. Rawson v. Putnam, 128 
Mass. 552. 
[b] Member of religious corpora- 


tion is liable for interference with 
the corporate property. North 
Bridgewater Second Cong. Soc v. 
Waring, 24 Pick. (Mass.) 304. 


{c] Mortgagor’s entry on mortga- 
gee’s possession.—Bangor Say. Bank 
v. Wallace, 32 A. 716, 87 Me. 28. 


41. Peterson v. Lauretzen, 8 P. 607, 
68 Cal. 19 (right to a way fraudulent- 
ly omitted from deed of partition). 
See also passim supra §§ 92-110. 


42. See Licenses § 173 et seq. 
43. Ala.—Sims v. Alford, 118 So. 


395, 218 Ala. 216; Ellard v. Goodall, 
83 So. 568, 203 Ala. 476. 


Conn.—Collins Co. v. Marcy, 
Conn. 239. 

Del.—Fennemore v. Armstrong, 96 
A. 204, 29 Del. 35. , 


D.C.—W. T. Walker Furniture Co. 
v. Dyson, 32 App.D.C. 90, 19 L.R.A. 
N.S. 606. 


Ill.— Blake v. Dow, 18 Ill. 261. 


Ind.—Bennett v. McIntire, 23 N.E. 
78, 121 Ind. 231, 6 L.R.A. 736; Wheel- 
er v. Me-shing-go-me-sia, 30-Ind. 402; 
Conklin v. White Water Valley Canal 
Co., 3 Ind. 506. 


Towa.—Beck v. Luers, 126 N.W. 811. 


Ky.—Louisville, ete., Co. v. Thomp- 
son, 18 B.Mon, 735. 


La.—Fulton v. Oertling, 60 So. 238, 
131 La. 768. 


Me.—Shaw v. Mussey, 48 Me. 247. 


Md.—South Baltimore Co. v. Muhl- 
pan 16 A. 117, 69 Md. 395, 1 L.R.A. 
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Mass.—Doty v. 
487, 16 Am.D, 417. 


Mich.—Bigelow v. Reynolds, 36 N. 
W. 95, 68 Mich. 344. 


Miss.—Orleans, etc., R. Co. v. Moye, 
39 Miss. 874. 2 


SE ewes anh v. Burnside, 13 N. 


Gorham, 5 Pick. 


H 
N.J.—Den ex dem: Richman v. Bald- 
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[§§ 110-112 


equitable, may constitute a good defense.** 


[§ 112] 2. Consent or License—a. In General. A 


win, 21 N.J.Law 395. 


N.Y.—Stevens v. Brennan, 79 N.Y. 
254; Olmsted v. Dennis, 77 N.Y. 378; 
Zink v. People, 77 N.Y. 114, 33 Am.R. 
589, 6 Abb.N.Cas. 418 [rev 16 Hun 
396]; Walter v. Post, 13 N.Y.Super. 
363, 4 Abb.Pr. 382. 

Or.—Schiffmann v. Hickey, 200, P. 
1035, 101 Or. 596; Oregon-Washing- 
ton R. & Nav. Co. v. Reed, 170 P. 300, 
87 Or. 398 [den reh 169 P. 342, 87 Or. 
398]. F 

Pa.—Cox v. England, 65 Pa. 212. 


S$.C.—Williams v. Howard, 96 S.E. 
2b Ieadel: OS: Cr8a. 

Vt.—Barnes v. Barnes, 6 Vt. 388. 

Wis.—Pomeroy v. Milwaukee, etc., 
R. Co., 16 Wis. 640. 

Acme echt a v. Saanich, 29 B.C. 


Ont.—Morgan v. Lailey, 33 U.C.Q. 
B. 369; Wixon v. Pickard, 25 U.C. 
Q.B. 307; Pickard v. Wixon, 24 U.C. 
Q.B. 416. 

[a] Iicense to build a railroad is 
a justification to the person entering 


to build. Louisville, etce., Co. v. 
Thompson, 18 B.Mon. (Ky.) 735; 
Pomeroy v. Milwaukee, etc., R. Co., 


16 Wis. 640. ‘ 


[b] ‘icense to sell a shop on one’s 
land under execution is a defense to 
an entry to take, although the officer 
selling was not such de jure. Doty 
v. Gorham, 5 Pick. (Mass.) 487, 16 
Am.D. 417. 


[c] Removal of freight delivered 
by mistake.—Where a railroad com- 
pany’s agent’s entry on_plaintiff’s 
premises for the purpose of removing 
freight delivered there through er- 
ror was with plaintiff’s consent, he 
was not a trespasser, unless his acts 
or conduct under the license changed 
his relation to that of a trespasser. 
Louisville & N. R. Co. v. Bartee, 86 
So. 394, 204 Ala. 539, 12 A.L.R. 251. 


[d] Innkeeper’s servants.—It is 
not a “trespass” for the servant of an 
innkeeper to go into a room assigned 
to a guest, although the guest objects 
thereto. De Wolf v. Ford, 104 N.Y.S. 
876, 878, 119 App.Div. 808. 


[e] Public business houses.— 
Members of the public usually allow- 
ed to enter a public business house 
will not be considered as naked tres- 
passers, when they are, without ob- 
jection, peaceably in a public busi- 
ness house, though having no imme- 
diate business with the proprietor. 
Rollestone v. Cassirer & Co., 59 S.E. 
442, 444, 3 Ga.App. 161. 


[f] Searches.—(1) Search of a 
dwelling house with the consent of 
the owner and occupant in a peace- 
able manner and without damage, al- 
though without a warrant, is not a 
trespass. Fennemore v. Armstrong, 
96 A. 204, 205, 29 Del. 35. (2) A sher- 
iff who without a warrant searches 
a store for contraband liquor, with 
the consent of an employee left in 
sole charge of the store, is not guilty 
of trespass. Williams v. Howard 
96 S.H. 261; 110 S.C. 82. 


[g] Invitation or permission to 
enter.—(1) Plaintiff's husband havy- 


valid license from the owner of land#? is a good de- 
fense to an action of trespass for acts within the 
scope of the license,** even if given by mistake, ** 
but otherwise if the license is’ void,*#> or obtained 
by fraud.*® License or consent may be by parol.** 


ing so severely punished one of his 
horses while plowing that the horse 
died, some of his neighbors suggest- 
ed that he be prosecuted for abuse of 
animals, but it was thought better to 
have some of them see him about the 
matter. Accordingly, certain per- 
‘sons, including defendant, followed 
the road until they reached the house 
of plaintiff’s husband, and while still 
in the highway talked with him about 
his abuse of the horse. They re- 
mained there 15 or 20 minutes, during 
which there was no loud talking, 
show of anger, ill will, nor hostile 
demonstrations, during all of which 
time plaintiff was seated in the house 
where she was unable to hear what 
was said, and she had no knowledge 
of what they were there for until 
they had left. After the talk in the 
road, plaintiff’s husband took them 
into the field and showed them the 
horse, and after they had gone plain- 
tiff was told by her husband of the 
object of the visit, and that his neigh- 
bors had accused him of killing the 
horse. Held, that the remonstrants 
were not guilty of trespass, and were 
not therefore liable to plaintiff for 
damages on account of alleged illness 
produced by fear. Beck v. lLuers, 
(Iowa) 126 N.W. 811. (2) Trespass- 
ers, by going upon it, broke down 
suspended verandah projecting over 
street. Held, that plaintiff, having 
given permission,- could not recover. 
Hoyts Proprietary v. O’Connor, 40 
Austr.C.L.R. 566. 


44. Ashcraft v. Cox, 50 S.W. 986, 
21 Ky.L. 131; Shaw v. Mussey, 48 Me. 
aE ee v. Bordwell, 9 Wend. (N. 


[a] Rule applied (1) to consent to 
entry under belief that premises were 
covered by a mortgage. Shaw. v. 
Mussey, 48 Me. 247. (2) Where a 
lessee ran a boundary and the adjoin- 
ing landowner planted a crop and 
then the lessor ran the true line tak- 
ing in the crop, the lessee cannot 
maintain an action against the ad- 
joining owner for harvesting the 
crop. Dewey v. Bordwell, 9 Wend. 
(NEY): 65. 


45. Chandler v. 
(NVY.) 362. 


[a] License by tenant to his land- 
lord to-eject him without process of 
law is void. Edwick v. Hawkes, 18 
ChibDe £93; 


_ [b] Sale or gift by an infant be- 
ing voidable is if avoided no defense 
to an action for taking chattels. 
Fonda v. Van Horne, 15 Wend. (N.Y.) 
631, 30 Am.D. 77. 


46. Ives v. Humphreys, 1 E.D. 
Smith (N.Y.) 196; Brown v. Ameri+ 
can) Tel-, ete.,, Coy 63 SsBii44 ose 
173; Voyles v. Postal Tel. Cable. Co., 
59 S.E. 68, 78 S.C. 430; In re Mchay, 
24 U.C.Q.B. (Ont.) 54 (obtaining reg- 
istrar’s books by falsely representing 
a paper to be a writ of mandamus re- 
quiring their delivery). 


47. Conn.—Collins Co. v. Mar 
25 Conn. 239; Foot v.. New Haven. 
etc., Co., 23 Conn. 214. é 


sanominn wee v. Irwin, 58 Ind. 
87; wens v. Lewis, 46 Ind. 488 
Am.R. 295. “ae 


Edson, 9 Johns. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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A license to enter on land for a certain purpose is 
a good defense for the entry, although unauthorized 
acts are committed,*® or the act is not done as 
agreed;*® but it does not justify an entry for an- 
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bility.°7 


other purpose,®° nor the doing of acts not author- 


ized by the license;*! nor willful or negligent in- 
If conditional the license is no defense 
unless the condition is performed;*? 
personal to the licensee, it does not justify the do- 


juries.°? 


Mass.—Hodgkins v. Farrington, 22 
N.E. 78, 150 Mass. 19, 15 Am.S.R. 
168, 5 L.R.A, 209; Clapp v. Boston, 
133 Mass. 367; Giles v. Simonds, 15 
Gray, 441, 77 Am.D. 373; Stevens v. 
Stevens, 11 Metc. 251, 45 Am.D. 203. 


Miss.—Hicks v. Mississippi Lum- 
ber Co., 48 So. 624, 95 Miss. 353; Cur- 
rie v. Natchez, ete., R. Co., 61 Miss. 
725; New Orleans, ete, R. Co. v. 
Moye, 39 Miss. 374. 


N.H.—Blaisdell v. Portsmouth, etce., 
R. Co., 51 N.H. 483; Marston v. Gale, 
24 N.H. 176; Sampson v. Burnside, 13 
N.H. 264. : 


N.J.—Freeman v. Headley, 32 N.J. 
Law 225 [aff 33 N.J.Law 523]; Den 
ex dem. Richman y. Baldwin, 21 N. 
J.Law 395. 


N.Y.—Pratt v. Ogden, 34 N.Y. 20; 
Selden v. Delaware, etc., Canal Co., 
29 N.Y. 634; Sherman Lime Co. v. 
Glens Falls, 91 N.Y.S. 994, 101 App. 


Div. 269; Eggleston v. New York, 
ete., R. Co., 35 Barb. 162; Syron v. 
Blakeman, 22 Barb. 336; Woodruff 


v. Beekman, 43 N.Y.Super. 282; Wal- 
ter v. Post, 13 N.Y.Super. 363, 4 Abb. 
Pr. 382; Munter v. Kobre, 177 N.Y. 
S. 393, 107 Mise. 261. 


Pa.—Pursell v. Stover, 20 A. 4038, 
EM Pa. 43; Coxe v. England, 65 Pa. 


Vt.—Barnes v. Barnes, 6 Vt. 388. 


Wis.—Lockhart v. Geir, 11 N.W. 
245, 54 Wis. 133; French v. Owen, 2 
Wis. 250. 

48. Hall v. Louis Weber Bldg. Co., 
73 N.Y.S. 997, 36 Mise. 551 (license 
to enter and shore up a building jus- 
tifies the entry but not injury to per- 
sonalty). 

49. Bloomington v. Burke, 12 Ill, 
App. 314. 

50. Kent County Agricultural Soc. 
v. Ide, 87 N.W. 369, 128 Mich. 423 
(right of entry of a president of a 
society does not justify entry to tear 
down and tearing down a building). 


51. Ala.—Dixie Const. Co. v. Mc- 
Cauley, 101 So. 601, 211 Ala. 683. 


Colo.—Omaha, etc., Smelting, etc, 
Gol v. Tabor,.2 Ps 925,°13° Colo, +44, 
16 Am.S.R. 185, 5 L.R.A. 236. 


Ga.—Wingard v. Tift, 24 Ga. 179. 
Me.—wNorton v. Craig, 68 Me. 275. 


Md.—Moats v. Witmer, 3 Gill&J. 
118. 

Mass.—Gifford v. Brownell, 2 Allen 
535. ; 


N.H.—Cowles_ v. 
364, 57 Am.D. 287. 


N.Y.—Wheelock v. Noonan, 15 N.E. 
GT LOS eeNZYo OL 19 2 AMS. R.y A055 
Capel v. Lyons, 22 N.Y.S. 378, 3 Misc. 
75. 


Kidder, 24 N.H. 


N.C.—Gardner v. Rowland, 94 N.C. 
247. 


R.I.—McCusker v. Mitchell, 36 A. 
23520 Ret. Ls) 
Tex.—Gorman vy. Brazelton, (Civ. 


App.) 168 S.W. 434. 


vVt.—Clark v. Glidden, 15 A. 358, 60 
Vt. 702. 


stances.°® 
words and acts 


and, where 


Eng.—Acaster v. 2 D.&R. 


La TEM Ca. 118. 


[a] Rule applied and illustrated. 
—(1) License to enter and take corn 
does not justify taking down a fence, 
instead of going to the gate. Gard- 
ner v. Rowland, 24 N.C. 247. (2) Li- 
cense to enter does not justify tear- 
ing down part of a dwelling. Snede- 
cor v. Pope, 39 So. 318, 143 Ala. 275. 
(3) License merely to enter to thresh 
grain and to take the grain leaving 
straw does not justify taking un- 
threshed grain. Moats v. Witmer, 3 
Gill&J. (Md.) 118. (4) License to en- 
ter for one purpose does not justify 
entry for another. Norton v. Craig, 
68 Me. 275. (5) License to put a 
“few stones” on a lot does not justify 
piling stone fourteen to eighteen feet 
high over it and five other lots. 
Wheelock v. Noonan, 15 N.E. 67, 108 
N.Y. 179, 2 Am.S.R. 405. (6) License 
to take seaweed, depositing one load 
on licensee’s land and then one on 
licensor’s alternately, does not justi- 
fy taking a number of loads to Hl- 
censee’s land continuously. Gifford 
v. Brownell, 2 Allen (Mass.) 535. (7) 
Breaking down a door, ostensibly to 
get personalty, but really to let in an 
officer with an execution. Abbott v. 
Wood, 13 Me. 115. (8) Entry to shore 
up a building does not justify injury 
to personalty in it. Hall v. Louis 
Weber Bldg. Co., 73 NsY.S.° 997, 36 
Mise. 551. (9) Right of way appur- 
tenant to a lot does not justify load- 
ing a wagon on an adjacent lot and 
hauling to it and then along the way. 
Davenport v. Lamson, 21 £4Pick. 
(Mass.) 72. 


[b] icense to build railroad does 
not. justify trespass on adjoining 
land, although within the legal lim- 
its which might have been taken. 
Louisville, ete., R. Co. v. Smith, 37 
So. 490, 141 Ala. 335. 


{[c] License to enter house with 
key to show it to prospective lessees 
does not’ justify entry through a win- 
dow, the key being lost. Acaster v. 
Binney, 1 L.J.K.B.O.S. 168. 


[d] icense to enter one part (1) 
does not justify entry of other parts. 
Omaha, etc., Smelting, etc., Co. v. Ta- 
bor, 21 P. 925, 13 Colo. 41, 16 Am.S.R. 
185, 5 L.R.A. 236; Norton v. Craig, 
68 Me. 275. (2) Going farther than 
the licensed distance is a trespass. 
McCusker v. Mitchell, 36 A. 1123, 20 
1 aoe lejpet ayy 


[e] Tsicense to pasture does not 
justify injury to freehold by cattle 
permitted to graze. Gorman v. Bra- 
zelton, (Tex.Civ.App.) 168 S.W. 434. 


[f] License to retake refrigera- 
tor does not justify breaking open 
doors. Tennessee Coal, Iron & R. Co. 
vy. Kimball, 96 So. 329, 209 Ala. 466. 


[g] Rebuilding in case of destruc- 
tion.—A license to erect a structure 
on another’s land does not authorize 
rebuilding it in case of its destruc- 
tion. Wingard vy. Tift, 24 Ga. 179 
(bridge); Cowles yv. Kidder, 24 N.H. 
364, 57 Am.D. 287 (dam); Carleton 
vy. Redington, 21 N.H. 291; Clark v. 
Glidden, 15 A. 358, 60 Vt. 702 (aque- 
duct). 


52. Baldwin v. 


Milling, 


Postal Tel. Cable 


[§ 113] b. Implied License. 
ate as a defense may be implied from the cireum- 
Thus, a license may be implied from the 
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ing of the act by other persons,®+ although it may 
include members of the family,®> or employees.*® 
A license is a good defense in case of joint lia- 


A license to oper- 


of the parties,>® relations between 


Co., 59 S.H. 67, 78 S.C. 419. 


53. Conn.—Merriam v. Meriden, 43 
Conn. 173. 


Ind.—Harlan v. Logansport Natu- 
ral Gas, Co., 32 N.B.. 9305 133)-Ind. 323. 


Bo AN SES Sh a v. O’Brien, 34 Miss. 


N.J.—Freeman v. Headley, 33-N.J. 
Law 523. 


R.I.—Chapman vy. Pendleton, 82 A. 
1068, 34 R.I. 160. 


[a] Intent.—To enter upon land_ 
under a license with intention to do 
an act which will render the condi- 
tion on which the license was grant- 
ed impossible of performance consti- 
tutes a trespass. Chapman vy. Pendle- 
ton, 82 A. 1063, 34 R.I. 160. 


54. Gronendyke v. Cramer, 2 Ind. 
382; Wickham v. Hawker, 7 M.&W. 
63, 151 Reprint 679 [cit Norfolk v. 
Wiseman, Y.B: 12 Hen: VII, 25,013 
Hen. VII, 13, pl. 2] (per Parke, B.). 


55. Powers v. Harlow, 19 N.W. 
257, 53 Mich. 507, 51 Am.R. 154 (a 
license to a tenant to cross the land- 
lord’s land in going to the premises 
extends to his children where assist- 
ing him). ; 

56. Smith v. Morse, 75 N.Y.S. 126, 
70 App.Div. 318 (where one has a 
personal license to cut wood he may 
Baye, another to do the work for 

im). 


57. Roper v. Harper, 4 Bing.N.Cas. 
20, 338 E.C.L. 575, 132 Reprint 696 
(where obtained by fraud of one it 
is still good as to those not privy to 
the fraud). 


[a] Authority from one joint ten- 
ant to commit the act complained of 
is a defense to a joint action by them 
all. Lowery v. Rowland, 16 So. 88, 
104 Ala. 420. 


58. See Licenses 176-186. 


59. Dawson v. Murray, 29 U.C.Q.B. 
(Ont.) 464. 


[a] Isicense implied.—(1) An un- 
dertaker, not having received pay- 
ment for his services in preparing the 
corpse of a prematurely born baby 
for burial, returned with it in his car 
to the home from which he had tak- 
en it, and was there advised that its 
mother, who had been a visitor, had 
departed, and that the woman then 
there would not pay the bill. He 
thereupon expressed an intention to 
leave the body, and brought it from 
his car, re-entering without knocking. 
Held that the re-entering was not a 
trespass, being under at least an im- 
plied license. Alexander v. Pacholek, 
192 N.W. 652, 222 Mich. 157. (2) En- 
try by permission of plaintiff's son, 
to take goods sold plaintiff's adult 
children living with him under agree- 
ment giving right to resume posses- 
sion on default of payment, held to 
be under implied license. Ramey v. 
W. W. Kimball Co., 58 S.W. 471, 22 
Ky.L. 597. (3) License to remove 
partition wall was _ license to em~ 
ployees and included right to go on 
plaintiff's property to gain access to 
wall, and to carry tools and materials 
to points needed. Katsonas v. W. M. 
Sutherland Bldg. & Const. Co., 132 A. 
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them,*° acquiescence or failure to object,®! or from 
custom and usage.*? A license will be implied where 
a person publicly carries on a business,®* or where 
one visits the place of another upon an errand con- 
nected with the joint business of the two.® 
tures placed on the land under license may ordi- 


553, 104 Conn. 54. (4) Obligee of rent 
note ‘has implied license to enter leas- 
ed land to arrange for payment. 
Lehman v. Shackleford, 50 Ala. 4387. 
(5) Lease for quarry implies right to 
blast carefully. ‘Thurmond v. Ash 
Grove White Lime Assoc., 102 S.W. 
617, 125 Mo.App. 73. (6) Lease of 
coal mine with duty to fix a theoreti- 
cal boundary gives right to lessee to 
do acts necessary to that end. Freck 
v. Locust Mountain Coal, etc., Co., 86 
Pa. 318.. (7) License to take stones 
implies license to draw them across 
the land if necessary. Clark v. Ver- 
mont, ete, R. Co., 28 Vt. 103. (8) 
There is an implied license to enter 
a church to join in public worship. 
Reid y. Inglis, 12 U.C.C.P. (Ont.) 191. 
(9) Statement by the landowner to 
an adjoining owner that a wall was 
partly on his land but he did not ob- 
ject, but his grantee might, implies 
a license to build only. Peters v. 
Frecker, 3 N.S.Dec. 67. 


[b] hicense not implied.—(1) 
Where ore is being taken from a 
mine by order of court, consent that 
another join in taking is no license 
to those already taking. Omaha, etc., 
Smelting, ete, Co. v. Tabor, 21 P. 
925, 13 Colo. 41, 16 Am.S.R. 185, 5 L. 
R.A. 286. (2) License was not im- 
plied from entry into plaintiff’s house 
between nine and twelve P. M. to 
have sexual intercourse with a fe- 
male boarder who admitted defend- 
ant. Watson v. Dilts, 100 N.W. 50, 
124 Iowa 344. (3) Cutting boundary 
trees does not imply a license to ad- 
joining owner to cut others.. Musch 
v. Burkhart, 48 N.W. 1025, 83 Iowa 
301, 32 Am.S.R. 305, 12 L.R.A. 484. 
(4) Keeper of a lodging-house does 
not impliedly license an entry to seize 
property of a lodger under a writ. 
Gusdorff v. Duncan, 50 A. 574, 94 Md. 
160. (5) Sale of lots according to a 
plat laying off streets does not imply 
a license to tear down fences and 
pass over the platted streets, where 
there is another means of access. 
Graham v. Poor, 15 N.W. 61, 50 Mich. 
158. (6) Where a bark mill is ex- 
cepted from a deed of land, a pur- 
chaser of the mill is liable in tres- 
pass for entering and taking it. 
Heermance v. Vernoy, 6 Johns. (N. 
Y.) 5. (7) Bond covenanting to lay 
down water pipes to a town and Se- 
cure the use of the water to the in- 
habitants is not a grant of the use 
of the land and entry to repair the 
pipes is a trespass. Sloane v. Mc- 
Conahy, 4 Ohio 157. (8) Agreement 
to convey timbered land for a rail- 
road terminal does not imply a li- 
cense to remove the timber before 
delivery of the deed. Swackhamer v. 
Johnson, 65 P. 91, 39 Or. 383, 54 L.R. 
A. 625. (9) Entry on property of a 
third person by landlord to search 
for his tenant’s goods is a trespass if 
not found. Hobbs v. Geiss, 13 Serg. 
&R. (Pa.) 417. 


[cj]. Rule applied in case of per- 
sonalty.—(1) Right under a contract 
“to take any measures he may think 
proper to complete the work within 
the specified time’ gives no right to 
use the contractor’s tools and mate- 
rials. Montgomery Water Power Co. 
v. Chapman, 126 F. 68, 61 C.C.A. 124 
[atl 126 BH. 372, 61. C.C.A. 347, cert 
den 24 S.Ct. 849, 192 U.S. 605, 48 L, 
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Strue- 


after.®° 
Ed. 585]. (2) Where an_ice-bound 
vessel is abandoned by the master 


and part of crew there is no implied 
license to another vessel to take its 
stores, although the crew left does 
not object. Guttner v. Pacific Steam 
Whaling Co., 96 F. 617. 


[da] Estoppel.—<(1) Landowner, 
pointing out dividing line between 
his and adjoining owner’s land ‘As 
that pointed out by latter to com- 
pany to which he sold timber on his 
land, is estopped to claim damages 
from adjoining owner for timber cut 
on latter’s side of line so indicated. 
Gunn v. Parsons, 103 So. 390, 213 Ala. 
217. (2) Where the owner of a dam 
located in a creek which the state 
contemplated improving without re- 
moving the dam induced the state to 
change its plans so as to necessitate 
removal of the dam, it could not re- 
cover damages on the ground that the 
removal of the dam constituted a 
trespass. Whitehall Water Power 
Co. v. Atlantic, Gulf & Pacific Co., 145 
N.Y.S. 567, 160 App.Div. 208 [aff 116 
N.E. 864, 221 N.Y. 42]. (3) One who 
aided railroad employees in cutting 
apple trees on its right of way to 
which he claimed title after an al- 
leged agreement by railroad’s vice 
president to compensate him for 
them, held not entitled to thereafter 
maintain action in trespass based on 
such cutting. Big Sandy & K. R. R. 
roe v. Rice, 266 S.W. 1049, 206 Ky. 
128. 


60. Adams v. Freeman, 12 Johns. 
(N.Y.) 408, 7 Am.D. 327; McLean v. 
McRae, 50 N.S. 36 (closely related 
families using footpath between ad- 
joining lands occupied by them). 


[a] Familiar intimacy implies a 
license to enter another’s house. 
Adams v. Freeman, 12 Johns. (N.Y.) 
408, 7 Am.D. 327. 


61. McKee v. Gratz, 43 S.Ct. 16, 
260 U.S. 127, 67 L.Ed. 167 [aff 270 F. 
713]; Donald v. Swann, 1387 So. 178, 
24 Ala.App. 463 [cert den 137 So. 181, 
223 Ala. 493]; Lajoie v. Milliken, 136 
N.E. 419, 242 Mass. 508. 


[a] Patient not objecting to punc- 
turing spinal column to completely 
diagnose patient’s condition could not 
recover for trespass to person. Don- 
ald v. Swann, 137. So. 178, 24 Ala. 


App. 463 [cert den 137 So. 181, 223 
Ala. 493]. 
[b] Coal deliveries under federal 


war time  administration.—Where 
plaintiff, a coal dealer, made no ob- 
jection to other dealers coming. on 
his premises and getting coal by di- 
rection of a fuel committee appointed 
under federal statute, but treated ev- 
ery such transaction as a sale, sent 
bills for the amount claimed, and ac- 
cepted payment in settlement, he 
thereby affirmed the incident as a 
Simple sale, and could not sue for 
trespass. Lajoie v. Milliken, 136 N. 
E. 419, 242 Mass. 508. 


[ec] Uninclosed and uncultivated 
lands.—The strict rule of the com- 
mon law as to entry on a close as 
constituting trespass must be taken 
to be mitigated by common under- 
standing with regard to the large ex- 
panses of uninclosed and uncultivat- 
ed lands in many parts of the country 
over which it is customary to wan- 
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narily be removed by the licensee*® or his succes- 
sor in title,*® although forbidden.®* —- 

[§ 114] ¢. Revocation or Expiration of License. 
A mere license is revocable,** and where it has been 
revoked it is not a,good defense for acts there- 
Revocation may be by a refusal to per- 


der, shoot, and fish at will until the 
owners see fit to prohibit it. McKee 
v. Gratz, 43 S.Ct. 16, 260 U.S. 127, 67 
L.Ed. 167 [aff 270 F. 713]. 


62. McKee v. Gratz, 43 S.Ct. 16, 
260 U.S. 127, 67 L.Ed. 167 [aff 270 F. 
713] (license to wander, shoot, and 
fish at will on uninclosed uncultivat- 
ed land may be implied from the 
habits of the country, especially in 
Missouri). 


63. Chicago City R. Co. v. Rosen- 
berger, 110 Ill.App. 406; lLajoie v. 
Milliken, 136 N.E. 419, 242 Mass. 508 
(coal dealer). 


[a] Rule applied to entry into a 
railroad office to make complaint 
against an employee, although wrong 
office is entered by mistake. Chica- 
go City R. Co. v. Rosenberger, 110 Ill. 
App. 406. 


64 Mackie v. Heywood, etec., Rat- 
tan Co., 88 Ill.App. 119; Gilbert v. 
Nagle, 118 Mass. 278; Indermaur v. 
ee a D.R. 1, CP) 274 Patt Eek. sone 


65. Whittier v. 
32. 


[a] Pipe lines.—On abandonment 
of easement, pipe line laid thereunder 
on grantor’s land may be removed. 
within reasonable time on payment 
of damage caused thereby.- Fulton 
Inv. Co. v. Farmers’ Reservoir & Ir- 
rigation, Co.) 23t- Py .61) 76 1Colons402- 


66. Doty v. Gorham, 5 _ Pick. 
(Mass.) 487, 16 Am.D. 417. 


67. De Laine v. Alderman, 9 S.E. 
950, 31 S.C. 267; ‘Barnes v. Barnes, 
6 Vt. 388. 


68. See Licenses § 193. 


69. Ala.—Riddle v. Brown : 
412, 56 Am.D. 202. , 20 Ala 


Colo.—Omaha, etc., Smelting Cait 
Tabor, 21 P. 925, 13 Colo. 41. 1 : 
S.R. 185, 5 L.R.A. 236. ee 


Conn.—Foot v. New Ha i 
Co., 23 Conn. 214. iene 


Iowa.—Acrea v. Brayton, 38 hy 
171, 75 Iowa 719. fea ARS 


Me.—Buker v. Bowden, 2 : 
Me. 67. * eS 


Md.—Baltimore, ete., R. Co. v. - 
gire, 63 Mad. 319. See 


io Tee v. Stevens, 11 
ete. , 45 Am.D. 208; Rugel 4 
Lesure, 24 Pick. 187. gaa 


At ae v. Wheeler, 22 Mich. 


Sanborn, 38 Me. 


83 


oon ae eek v. Shawley, 42 Mo.App.” 


N.H.—Ockington v. Richey, 41 N.H. 


275; Cowles v. Kidder, 24 N.H. 364 
57 Am.D. 287; Marston v. Gale, 24 
pe 176; Glynn v. George, 20 N.H. 


N.J.—Hetfield v. Central R. is 
N.J.Law 571. pr se 


N.Y.—Taylor v. Millard, 23 N.R. 
376, 118 N.Y. 244, 6 L.R.A. 667; Whee- 
lock v. Noonan, 15 N.E. 67, 108 N.Y. 
179, 2 Am.S.R. 405; Sherman Lime 
Co. v. Glens Falls, 91 N.Y.S. 994, 101 
App.Div. 269; Bogert v. Haight. 20 
Barb. 251; ‘Tillotson vy. Preston, 7 
Johns. 285. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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mit entry,?° commencing an action for damages,’! 
or by conveying the premises,’? but a license to dis- 
charge sewerage on the land has been held not re- 
voked by a conveyance’® nor does a conveyance 
ipso facto revoke a license to diverge from a high- 


TRESPASS 


way where the grantor has fenced up the old way.*4 


Acquiescence of the grantee in a license given by 
his grantor may be equivalent to a new license.7> A 
license coupled with an interest, however, is irrevo- 
cable and a good defense to acts done under it with- 
But the entry must be 


in-the scope of the license.**® 


4 
Ohio.—Wilson v. Higgins, 4 Ohio 
Dec. (Reprint) 582, 2 Clev.L.Rep. 411. 


Wis.—Lockhart v. Geir, 11 N.W. 
245, 54 Wis. 133. 


Eng.—Adams v. Andrews, 15 Q.B. 
291, 69 B.C.L. 284, 117 Reprint 466; 
Wood v. Leadbitter, 13 M.&W. 838, 
153 Reprint 351; Wallis v. Harrison, 


4 M.&W. 538, 150 Reprint 1543. 
ee ee v. Hunter, 7 Can.S.C. 
Ont.—Cole v. Epi so U- C2 B: 
103; McMullen vy. Macdonell, PI Cad BIL Or 
Q.B. 386; Marrs v. Davidson, 26 U.C. 
Q.B. 641. 
[a] Licenses held revocable.—(1) 


A license to maintain a structure on 
another’s land to divert water is rev- 
ocable. Foot v. New Haven, etc., Co., 
23 Conn. 214. (2) License to cut and 
remove wood, even as to wood cut but 
not removed. Buker v. Bowden, 21 A. 
748, 83 Me. 67. (3) License to pass 
over the land on condition. Marston 
v. Gale, 24 N.H. 176. (4) License to 
discharge sewerage on land. _ Sher- 
man Lime Co. v. Glens Falls, 91 N.Y. 
S. 994, 101 App.Div. 269. (5) Parol 
license to run trains over the land. 
Hetfield v. Central R. Co., 29 N.J. 
Law 571. (6) License to change the 
location of a fence, pending a sale 
of the land. Druse v. Wheeler, 22 
Mich. 439. 


70. Silberman v. New Amsterdam 
Gas Co., 61 N.Y.S. 699, 30 Misc. 42. 


[a] Locking a gate across a way 
which it had been agreed should be 
used pending a dispute revokes the 
license. Hyde v. Graham, 1 H.&C. 
5938, 158 Reprint 1020. 


[b] Mere notice insufficient.—So 
it has been held that where an em- 
ployee, who rented a house on the 
land of his employer, acquired there- 
by the right to have persons visit the 
house on business or pleasure and go 
over the employer’s land in so doing, 
no one as to whom the right had been 
acquired could be guilty of trespass 
in exercising the right; and, where 
the right was acquired by the con- 
tract of renting, it could not be taken 
away by a mere notice to Such per- 
son, the contract remaining in force. 
Tutwiler Coal, etc., Co. v. Tuvin, 48 
So. 79, 158 Ala. 657. 


71. Lockhart v. Geir, 11 N.W. 245, 
54 Wis. 133. 


72. See cases infra this note. 


[a] Licenses revoked by convey- 
ance.—(1) License to occupy. Hicks 
v. Swift Creek Mill Co., 31 So. 947, 133 
Ala. 411, 91 Am.S.R. 38, 57 WR val 
720. (2) License to use a ditch and 
dam on the land. Hicks v. Swift 
Creek Mill Co., 31 So. 947, 133 Ala. 
411, 91 Am.S.R. 38, 57 L.R.A.- 720. 
(3) License to mine on government 
land. Omaha, etc., Smelting, etc., 
(o! vv. Labor, 21 P.-925,213 Colo. 41, 
16 Am.S.R. 186, 5 aan se 236. (4) 
License to take timber. Paine v. 
Northern Pac. R. Co., 14 F. 407, 4 Mc- 
Crary 586 [aff 7 S.Ct. 328, 119 U.S. 
561, 30 L.Ed. 513]; Putney v. Day, 6 


N.H. 4380, 25 Am.D.-470;. Jarvis. v. 
Edgett, 6 N.B. 66 (license from mort- 
gagor in possession is no defense 
against purchaser under foreclosure 
sale). (5) License to flood lands. 
Cowles v. Kidder, 24 N.H. 364, 57 Am. 
D. 287; Veghte v. Raritan Water 
Power Co., 19 N.J.Eq. 142 [rev 21 N. 
J.Eq. 463]. (6) License to maintain 
telephone wires. - Bunke v. New York 
Tek Const NB. L16E ASSN ¥-4.600 
[aff 97 N.Y.S. 66, 110 App.Div. 241. 
(7) License to go on lands after no- 
tice of grant by grantee. Dexter v. 
Alfred, 26 N.Y.S. 592, 74 Hun 259. 
(8) License to lay water mains. 
Jayne v. Cortland Water Works Co., 
86 N.Y.S. 571, 42 Misc. 263 [rev 95 
N.Y.S. 227, 107 App.Div. 517] (hold- 
ing that if the grantee is not a pur- 
chaser for value he can only recover 
nominal damages). (9) License to 
maintain a drain ditch. Wilson v. 
Higgins, 4 OhioDec. (Reprint) 582, 
2 Clev.L.Rep. 411. (10) License to 
erect a wall upon another’s wall. 
Ross v. Hunter, 7 Can.S.C. 289. 


73. Union Springs v. Jones, 58 
Ala. 654. : 

74  Prouty v. Bell, 44 Vt. 72. 

75. Selch v. Jones, 28 Ind. 255. 


76. Mass.—Smith v. Pierce, 110 
Mass. 35. 
N.J.—Veghte v. Raritan Water 


Power Co., 19 N.J.Eq. 142 [rev 21 N. 
J.Eq. 463]. 


N.Y.—Ketchum v. Newman, 22 N.E. 
108%, 116 N.Y. 422 [aff 14 Daly Bal. 


Pa.—Pursell v. Stover, 20 A. 403, 
(10sPa. 432 


Ont.—McGillis v. McMartin, 1 U.C. 
QB. 45: 


[a] Applications of rule.—(1) 
Where goods seized are left on the 
realty under license to enter and sell 
thereafter, it cannot be revoked. Mc- 
Gillis v. McMartin, 1 U.C.Q.B. (Ont.) 
145. (2) Licensé to do an act on one’s 
own land, as build a dam which floods 
another’s land. Veghte v. Raritan 
Water Power Co., 19 N.J.Eq. 142 [rev 
21 N.J.Eq. 463]. (3) License to enter 
another’s land to remove one’s per- 
sonalty. Smith v. Pierce, 110 Mass. 
35; Pursell v. Stover, 20 "A. 403, 110 
Pa. 43. (4) License to shore up build- 
ing. Ketchum v. Newman, 22 N.E. 
1052, 116 N-Y. 422. 


77. Dame v. Dame, 
oe AM. D195: 


78. Louisville, etc., R. Co. v. Hig- 
ginbotham, 44 So. 872, 153 Ala. 334 
(license to use water from a spring 
pending repairs on another expires 
after a reasonable time to make the 
repairs). 

79. Pratt v. Ogden, 34 N.Y. 20. 

80. Conn.—Eckler v. Wake, 88 A. 
369, 87 Conn. 708. 


Idaho.—Bowman v. Ayers, 21 P. 
405, 2 Idaho (Hasb.) 465. 


Ind.—Alexandria Min., etc., Co. v. 
Painter, 28 N.E. 113, 1 Ind.App. 587. 


38 N.H. 429, 


[§ 115] 3. Contracts—a. In General. 
is a good defense for acts done under it,®° even 
though plaintiff misunderstood it, if it was not ob- 
tained by fraud, accident, or mistake.’* 
a defense for the commission of unauthorized acts.’” 


708. 
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within a reasonable time after the revocation.?7 
Where a license has expired it is no defense to acts 
thereafter.’® Forfeiture of the license does not give 
any right to damages for acts previously done in 
accordance therewith.*® 


A contract 


It is not 


Ky.—Andrews v. Singer Mfg. Co., 
48 S.W. 976, 20 Ky.L. 1089. 


pd eae eee v. Kephart, 3 Harr.&J. 


Mich.—Finch v. Brian, 7 N.W. 81, 
44 Mich. 517. 


Pa.—Windle v. Crescent Pine Line 
Co., 40 A. 310, 186 Pa. 224. 


Wash.—Worthy Creek Shingle Co. 
ais 199 BP. 756, 116 Wash. 


Ont.—Walter v. Dexter, 34 U.C.Q.B. 


426; apne v. Kennedy, 29° UC. 
QB. 35 
ey Parol agreement Rectim any. 


ing a deed of land is a good defense 
to acts done under it, as taking fence 
rails by the grantor. Gibson we Kep- 
hart, 3 Harr.&J. (Md.) 439. 


[b] Contract with three of four 
owners in common of a water ditch 
granting defendant a right to use wa- 
ter in return for enlarging it justifies 
his enlarging it and using water. 
Bowman v. Ayers, 21 P. 405, 2 Idaho 
(Hasb.) 465. 


[c].-Use of gas in one’s house 
while in arrears is not a trespass. 
Alexandria Min., etc., Co. v. Painter, 
287 Ne bet Ind. App. 587. 


[d] Use of part of piece of meat 
delivered to be paid for at the market 
price is not rendered a trespass by re- 
fusal to pay a sum demanded greater 
than such price. Finch vy. Brian, 7 
N.W. 81, 44 Mich. 517. 


[e] Right of way. — Landowner, 
having made a slight .detour neces- 
sary by destruction of a roadway over 
his land, could not recover damages 
for trespass against an adjoining 
owner, who had paid for the use of 
the road. Worthy Creek Shingle Co. 
v. Anderson, 199 P. 756, 116 Wash. 
472. 


[f] Conditional sale.-—(1) A con- 
dition in a bill of sale against the 
removal of the goods, and allowing 
entry for breach thereof, held to jus- 
tify an entry by the seller on the 
premises to prevent a removal. 
Eckler v. Wake, 88 A. 369, 87 Conn. 
(2) <A contract of sale of per- 
sonalty authorizing retaking for non- 
payment is a good defense to a peace- 
able entry on the vendee’s house and 
retaking. . KF. Adams Co. v. San- 
ders, 66 S.W. 815, 23 Ky.L. 1978. 


81. Windle v. Crescent Pine Line 
Co., 40 A. 310, 186 Pa. 224. 


82. Moss v. Meshew, 8 Bush (Ky.) 
187; Disbrow v. Westchester Hard- 
wood Co., 45 N.Y.S. 376, 17 App.Div. 
610 [rev on other grounds 58 N.BE. 
519, 164 N.Y. 415, and rearg den 60 
NB: 1110) 160 N.Y.- 57215  Parksin. 
Dial, 56 Tex. 261. 


fa] Thus (1) a contract for the 
sale of unspecified growing trees does 
not justify entry and taking particu- 
lar trees. Moss vy. Meshew, 8 Bush 
(Ky.) 187. See Disbrow v. Westches- 
ter Hardwood Co., 45 N.Y.S. 376, 17 
App.Div. 610 [rev on other grounds 


958 [63 C.J.] tes 
Nor is the mere existence of a contract to perform a 
service requiring the employment of property, enough 
to justify injury to or appropriation of, the prop- 
erty by the person for whom the seryice is being 
performed.§* A contract concerning land which 
is insufficient to pass an interest in it is revocable 
and no defense for acts done after the revocation.** 
A license to enter land arising from a contract to per- 
form work therefor is revocable and no defense to a 
subsequent entry.8° An agreement which gives a 
right to part of personalty is no defense for tak- 
ing all of it.8¢ 


[§ 116] b. Agreements for Purchase or Lease of 
Land. An agreement for the sale of land does not 
imply a license to enter,*’ nor does an offer of sale 
made two years before,**® nor a parol agreement 
to convey;8® and such parol agreement conveys no 
interest and so is revocable and no defense after 
revocation,®® although the purchase price has been 
paid;®t and‘a parol agreement for sale without 
actual possession under it is no defense against a 
subsequent vendee.®2 An express license to the 
holder of a contract for purchase to enter does 
not imply a license to cut and use trees, and is no 


94. Wendell v. 
220, 29 Am.D. 648; 
ford;=6. N.H... 231; 
ley, 


58 N.E. 519, 164 N.Y. 415, rearg den 
60 N.E. 1110, 167 N.Y. 572] (taking 
trees smaller than the specified size). 
(2) Right under a contract to take 
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Freeman v. Head- 
33 N.J.Law 523 


ATA EN 
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defense to an action therefor;°? and where entry 
is made under the agreement, or other acts are done 
under it, it is no defense for the commission of 
such acts if its terms are not carried out by the 
purchaser.®¢ A certificate of purchase of public 
lands, afterward forfeited, is nd defense to an ac- 
tion for cutting trees before its forfeiture.°®> Nego- 
tiations for a lease which fall through are no de- 
fense for occupation after demand for surrender ;°° 
but where a lease falls through after defendant’s 
entry because plaintiff will not give a lease as agreed, 
defendant is not liable.27 A sale of personalty and 
receipt of part payment, but without delivery, will 
not justify: a Jevy on them as the goods of the ven- 
dee;°8 but where possession is delivered under a 
conditional sale agreement, it is held, in Pennsyl- 
vania, to be fraudulent against creditors of the ven- 
dee, and so the vendor cannot maintain trespass for 
a levy.®? 


[§ 117] 4. Authority from Third Persons. Au- 
thority from a third person having no right to give 
it is no defense for the commission of acts which 
without proper authority would constitute a tres- 
pass on land,: and the fact that defendant believed 


Johnson, 8 N.H. 
Clough v. Hos- 


App.) 192 S.W. 603. 


Eng.—Littleton v. McNamara, Ir.R. 
DC igs ALT: 


N.S.—Awalt v. Smith, 41 N.S. 471. 


(a building); 


timber from a certain part of an- 
other’s land does not justify taking 
from other parts. Parks v. Dial, 56 
Tex. 261. 


83. Interstate Lumber Co. v. Duke, 
62 So. 845, 183 Ala. 484. 


84. See cases infra this note. 

[a] Rule applied to parol agree- 
ment: (1) For the sale of growing 
erops. Green v. Evans, 38 Mo.App. 
517. (2) To allow taking of gravel 
at an agreed price. Duryea v. Smith, 
16 N.Y.S. 688. (3) To give a license 


to dig a ditch. Hitchens v. Shaller, 
32 Mich. 496. 


[b] Sale of manure does not jus- 
tify its taking after a grant of the 


land. Chesley v. Brockway, 34 Vt. 
550. 
85. Campbell v. Howland, 7 U.C. 


C.P. (Ont.) 358. 


86. Trout v. Kennedy, 47 Pa. 387 
(one agreeing to cut and saw anoth- 
er’s trees and pile the boards for 
which he was to have half is liable if 
he takes all). 


87. Fagan v. Scott, 14 Hun (N.Y.) 
162; Erwin v. Olmsted, 7 Cow. (N.Y.) 
229; Cooper v. Stower, 9 Johns. (N. 
Y.) 381. Contra Mize v. Jackson, 32 
S.W. 467, 17 Ky.L. 750. 


88. Nickerson v. Allen, 34 So. 410, 
110 La. 194. 


89. Beaumont Lumber Co. v. Bal- 
lard, (Tex.Civ.App.) 23 S.W. 920. 
See Suffern v. Townsend, 9 Johns. (N. 
Y.) 85 (parol agreement for sale of 
jand by owner to one person does 
not justify entry against another in 
possession). 

90. Owens v. Lewis, 46 Ind. 488, 
15 Am.R. 295. 

91. Giles v. Simonds, 
(Mass.) 441, 77 Am.D. 373. 

92. Miller v. Zufall, 6 A. 350, 113 
IEE Bale 

93. Lyford v. Putnam, 35 N.H. 563; 


Suffern v. Townsend, 9 Johns. (N.Y.) 
35. 


15 Gray 


ea v. Townsend, 9 Johns. (N.Y.) 


[a] Cutting timber.—Clough  v. 
Hosford, 6 N.H. 231; Suffern v. Town- 
send, 9 Johns. (N.Y.) 35. 


[b] Tearing down building.— 
Freeman v. Headley, 33 N.J.Law 523. 


ieee Conklin v. Hawthorn, 29 Wis. 
96. Welch v. Winterburn, 25 Hun 


(N.Y.) 437. . 


97. Sloper v. Saunders, 29 L.J. 
Exch, 275. 

98. Welsh v. Bell, 32 Pa. 12. ; 

99. Rose v. Story, 1 Pa. 190, 44 
Am.D. 121; Martin vy. Mathiot, 14 
Serg.&R. (Pa.) 214, 16 Am.D. 491. 

1. Ala.—Western Union Tel. Co. 


v. Dickens, 41 So. 469, 148 Ala. 480. 
Ill.— Essington vy. Neill, 21 Ill. 139. 


Ind.—Ohio, ete., R. Co. v. Hem- 
berger, 43 Ind. 462. 


La.—Hood v. Stewart, 2 La.Ann. 
219; Tourne v. Lee, 8 Mart.N.S. 548, 
20 Am.D. 260. 


Me.—Smith v. Guild, 34 Me. 448. 


Md.—Maryland Tel. ete, Co. v. 
Ruth, 68 A. 358, 106 Md. 644, 124 Am. 
S.R. 506, 14° LRAN.S. 427. 


Mass.—Hersey v. Chapin, 38 N.E. 
442, 162 Mass. 176. 


Mich.—Kent County Agriculture 
Rd v. Ide, 87 N.W. 369, 128 Mich. 


Mo.—Jackson y. Pettigrew, 113 S. 
W. 672, 133 Mo.App. 508. 


N.H.—Warner v. Badger, 20 A. 249, 
65 N.H. 288. 


N.Y.—Lambert v. Huber, 50 N.Y.S. 
7938, 22 Misc. 462. 


Pa.—Dunbar Furnace Co. vy. Fair- 
child, 18 A. 444, 128 Pa, 485. ee 


S.C.—Duke v. Postal Tel. Cable Co., 


50 S.E. 675, 71 S.C. 95. 
Tex.—Dincans _ v. 


Keeran, (Civ. 


Ont.—Turnbull v. McNaught, 14 
TiC GPAs: 
[a] Thus cutting and hauling, 


from time to time, during a course of 
years, of trees for firewood, indicated 
only by the stumps left, is not such 
actual possession of the land by the 
person so doing that authority from 
her would be a defense, against the 
actual owner, to trespass by defend- 
ant. Jackson v. Pettigrew, 113 S.W. 
672, 1383 Mo.App. 508. 


[b] Authority of administrator of 
sublessor obtained after the trespass 
does not relate back. Littleton ‘v. 
McNamara, Ir.R. 9 C.L. 417. 


[ec] License of member of reli- 
gious corporation is no defense 
agiainst the corporation. North 


Bridgewater Second Cong. Soc v. 
Waring, 24 Pick. (Mass.) 304. 


[ad] Permission of guardian of 
minor child who has abandoned the 
homestead is no defense to use of 
homestead premises in widow’s pos- 
session as a Stables Abbott v. Ab- 
bott, 97 Mass. 136. 


[e] Permission of president of 
society is no defense to tearing down 
a barn if he had no authority to give 
it. Kent County Agricultural Soc. v. 
Ide, 87 N.W. 369, 128 Mich. 423. 


[f] Permission of tenant at will 
does not justify use of premises as 
smallpox hospital. Hersey v. Chapin, 
38 N.E. 442, 162 Mass. 176. 


[g] Adjoining owners.—(1) Au- 
thority from a railroad company is no 
defense to building a_ telegraph line 
on adjacent land. Western Union 
Tel. Co. v. Dickens, 41 So. 469, 148 
Ala. 480. (2) An adjoining landown- 
er cannot authorize the interference 
with a drain, although partly on his 
land. Ohio, ete., R. Co. v. Hemberger, 
43 Ind. 462. (3) A survey for a land- 
Oy eeece wee ey entry on land 
adjoining. urnbull v. McNaught 
U.C.C.P. (Ont.) 375. Pat ne 


{h] Grantors and grantees.—(1) 


For later cases, developments and changes in the law see Annotations, same title and section number 
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the person giving permission had authority is im- 
A license by a cotenant is a good de- 
fense for entry on land,® although it justifies a tak- 
ing of part of the realty only to the extent of the 
_licensor’s interest; and a license from the man- 
ager of land justifies acts thereon® unless wholly un- 
connected with the management.® License by a mort- 
gagee is a good defense to an action for trespass, 


material.? 


the mortgage debt being overdue,’ 


possession,® unless the injury is to the reversion;? 
or by other person lawfully on the land by license 


of the owner.?° 


Trespass to personalty. Authority from a third 


A license frem the grantee of a deed 
is no defense where there is no evi- 
dence of possession in him or his 
grantor. Warner v. Badger, 20 A. 
249, 65 N.H. 288. (2) <A deed from 
one having neither title nor posses- 
sion as defendant knew, is no de- 
fense to an entry. Lambert v. Huber, 
50 N.Y.S. 798, 22 Mise. 462. (3) A 
grant of a renewal of a right to quar- 
ry made in pursuance of a covenant, 
but after conveyance of the land, is 
no defense against the grantee of the 
land, although the deed reserved to 
the grantees of the quarry right the 
privileges they had. Norton v. 
Snyder, 2 Hun 82, 4 Thomps.&C. 330. 
(4) A grant from a life-tenant great- 
er than his estate permitted is no de- 
fense to an entry after his death. 
Dunbar Furnace Co. v. Fairchild, 18 
A. 444, 128 Pa. 485.. (5) Where a 
railroad has only a right of way its 
permission to erect a telegraph line 
on the way is no defense against the 
owner of the fee. Pittock v. Central 
Dist., etce., Tel. Co., 31 Pa.Super. 589. 


{i] Husband and wife.—(1) A 
wife is not her husband’s agent and 
cannot authorize a removal of proper- 
ty from his lands and the conversion 
thereof. Essington v. Neill, 21 Ill. 
139. (2) Direction of a wife to re- 
move her husband’s household goods 
is no defense. Burns v. Kirkpatrick, 
51 N.W. 893, 91 Mich. 364, 30 Am. 
S.R. 485. (3) Contract by wife, 
abandoned by husband, for sale of 
standing timber, no defense in action 
by husband except as to necessities 
furnished wife in consideration there- 
for. Awalt v. Smith, 44 N.S. 471. 


[i] Lessors and lessees.—(1) Per- 
mission of the lessor does not justify 
entry on the lessee’s possession to 
puild a railroad. Baltimore, etc., R. 
Co. v. Thompson, 10 Md. 76. (2) Per- 
mission of lessor does not justify 
erection of telephone pole in alley 
of leased premises. Maryland Tel., 
ete., Co. v. Ruth, 68 A. 358, 106 Md. 
644, 124 Am.S.R. 506, 14 L.R.A.N.S. 
427, 14 Ann.Cas. 576. (3) That tres- 
pass was committed by lessee follow- 
ing lessor’s instructions is no de- 
fense to action against lessor. 
Humes v. Kramer, 133 A. 262, 286 Pa. 
251. (4) Permission of a_ lessee 
whose lease has not gone into effect 
does not justify herding horses on 
land. Tucson Land, etc., Co. v. 
Everett, 78 S.W. 535, 34 Tex.Civ.App. 
340. : 

[k] Municipal corporations. — 
City’s authorization or direction of 
sewer contractor to throw dirt on 


. plaintiffs’ land is no defense to action 


for trespass. Hyre v. Becker, (Mo. 
App.) 18 S.W.(2d) 137. 

[1] BRemaindermen.—An adminis- 
trator of remainder-man cannot jus- 
tify a trespass on possession of ten- 
ant by curtesy. Smith v. Guild, 34 
Me. 443. 

[m] Widows.—Authority from a 
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will if he takes 


or by tenant in | ing is ratified.14 
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person having no right to give it does not justify 
acts which without authority would amount to a 
trespass to personalty;11 but unauthorized consent 
by the person in possession of personalty is a de- 
fense to an action for a trespass on it;!2 and where 
goods are delivered by the person in possession tres- 
pass will not le against the taker, although they 


without delivery,!? unless the tak- 


[$ 118] 5. Force in Exercising Rights. In general, 
a right in personam is no justification to the use of 


force in exercising it;1° but a license coupled with 


an interest and 


widow before assignment of dower 
cannot justify cutting trees. Lowery 
v. Rowland, 16 So. 88, 104 Ala. 420. 


2. Allison v. Little, 5 So. 221, 85 
Ala. 512; Remington v. State, 101 
N.Y.S. 952, 116 App.Div. 522; Huling 
v. Henderson, 29 A. 276, 161 Pa. 553; 
Duke v. Postal Tel. Cable Co., 50 S.E. 
675, 71 S.C. 95. 


[a] Thus permission to the state 
from one supposed to be owner does 
not justify entry and use. Reming- 
ton v. State, 101 N.Y.S. 952, 116 App. 
Div. 522. * 


3. Harris v. Ansonia, 47 A. 672, 73 
Conn. 359; Granger v. Postal Tel. Co., 
SUNS 193, 70 S.C. -628, 106 Am.S.R. 


4. Omaha, etc., Smelting, ete., Co. 
v. Tabor, 21 P. 925, 13 Colo. 41, 16 Am. 
Sekt, 985, 5 Li ReAe 236; 


5. Vernon Min. Co. v. Prescott, 
(Hast.T. 1871) Stevens N. Brunsw. 
Dig. 753 (where the agent pointed out 


the wrong boundary there is no lia- 


bility in trespass for trees cut on 
the land by reason of the mistake). 


6. Henderson vy. Clanfield, 31 N.B. 
568 (manager of a farm cannot au- 
thorize digging a ditch thereon for the 
sole benefit of the diggers and not for 
the benefit of the land). 


7. Carson v. Griffin, 11 
(license to cut trees). 


Sr ibutwiler (Coal, ‘ete, ..Coni iv. 
Tuvin, 48 So. 79, 158 Ala. 657; Kaul 
v. Leopold Weil Bldg., etc., Co., 8 La. 
A. (Orleans) 247; Livingston v. Mott, 
2 Wend. (N.Y.) 605. 


[a] Life tenant.—McNair v. Roch- 
ester, etc., R. Co., 14 N.Y.S. 39. 


[b] Visit to tenant on business or 
pleasure.—(1) Where a tenant by 
renting a house acquires the right to 
have persons visit his house on busi- 
ness or pleasure and go over the own- 
er’s land in so doing, no one for whom 
such right has been thus acquired 
can be guilty of trespass in so doing. 
Tutwiler Coal, ete., Co. v. Tuvin, 48 
So. 79, 158 Ala. 657. (2) Defendant 


N.B. 244 


.had a right to travel through street 


on private property although forbid- 
den by coke company owning it, to 
deliver and take orders from com- 
pany’s tenants. Burford v. Rainey, 
BO) MPa OOs isis 


9. Gerstner v. Crescent Ice €o., 8 
La.A. (Orleans) 209; Devlin v. Snel- 
lenburg, 18 <A. 1119, 132 Pa. 186 
(painting an advertisement on a 
building in possession of a tenant is 
an injury to the reversion). 


10. Kelly v: Tilton, 2 Abb.Dec. (N. 
Y.) 495, 3 Keyes 263. 


11. Reader v. Moody, 48 N.C. 372. 
See Lewin v. Latham, 25 Pa.Dist. 902. 
Compare Stafford v. Mercer, 42 Ga. 
556 (holding that sale of goods by a 
warehouse clerk by advice of the 
warehouse owner does not render him 


so irrevocable is a good defense to 


liable in an action of trespass vi et 
armis). 


[a] Thus where one made a num- 
ber of shingles on vacant land, and 
left them there, he is entitled to 
maintain trespass against a person 
who, privately and without his knowl- 
edge, carried them off; and this, al- 
though defendant proceeded under a 
license from one who obtained a grant 
for the land on which the shingles 
were made, subsequently to their be- 
ing made, but before their removal. 
Reader v. Moody, 48 N.C. 372. 


12. Mills v. Dawson, 2 PeakeN.P. 
54; Bransfield v. Bishop, 2 N.B. 171. 


[a] Rule applied to consent by the 
owner’s captain of a vessel to an en- 
try on a steamboat hired by plaintiff 
for a private excursion. Dean v. 
Hogg, 10 Bing. 345, 25 E.C.L. 166, 6 C. 
&P 4°54, 125 B.C. 318,13 Pa ats. 
4 Moore&S. 188, 131 Reprint 937. 


13. Plott v. Robertson, (Ala.) 39 
So. (Gis Bly, vn. hile, 8: Nov. 506: 
Talmadge v. Scudder, 38 Pa. 517. 


Contra Rich v. Johnson, 61 Ind. 246; 
Spotts v. Lange, 7 La. 182; North 
Bridgewater Second Cong. Soc. v. 
Howard, 16 Pick. (Mass.) 206; Garey 
v. Woodward, 18 A. 9, 127 Pa. 251. 


[a] Delivery by bailee.—Marshall 
i. hee 1 Wend. (N.Y.) 109, 19 Am. 


[b] -Delivery by common carrier. 
—Ely v. Ehle, 3 N.Y. 506. 


[c] Delivery by lienholder.—Nash 
v. Mosher, 19 Wend. (N.Y.) 431. 


[d] Delivery by one who got by 
trespass.—Barrett v. Warren, 3 Hill 
(N.Y.) 348. 


[e] Delivery by wrong doer.— 
Brooks v. Olmstead, 17 Pa. 24. 


{f] Taking by purchaser at 
sheriff’s sale of goods wrongfully 
eh eet eon.—Talmadge v. Scudder, 38 
a. 7. 


14, Wellington v. Drew, 16 Me. 51. 


15. Ala.—Riddle v. Brown, 20 Ala. 
412, 56 Am.D. 202. 


N.Y.—Wood v. Lafayette, 68 N.Y. 
181. 


Tex.—Loftus v, Maxey, 11 S.W. 272, 
73 Tex. 242. 


Eng.-—Hyde v. Graham, 1 H.&C. 
593, 158 Reprint 1020. 


Ont,—Ferguson v. 
167. 


Que.—Cardinal v. Fiset, 29 Que.Su- 
per. 424. 


{a] Rule applied—(1) A verbal 
agreement “to dig and carry away 
ore’ does not justify a forcible en- 
try. Riddle v. Brown, 20 Ala. 412, 56 
Am.D. 202. (2) One is not justified 
in resorting to force to compel anoth- 
er to keep an agreement allowing the 
use of a way over his land. Hyde v. 
Graham, 1 H.&C. 593, 158 Reprint 


Roblin, 17 Ont. 
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the use of force necessary to exercise it,1® or the 
use of force in resisting expulsion from realty.** 
Where there is a license to enter and take chattels, 
demand or some intimation of the reason of the 
entrance must first be made.*® 


[§ 119] I. Rights Given by Law—1. In General. 
Interference with plaintiff’s property is justifiable in 
certain cases to prevent a great public disaster.*® 
That the work being done is a public one does not 
excuse trespasses committed in the course of it,?° 
but it has been held that trespass does not lie for 
injuries occurring in a street from excavations made 
under a permit from the city.?1| Right to enter and 
abate a nuisance is no defense to doing more than 
is necessary to accomplish the result.2? One peace- 
ably on land but unlawfully detained thereon is not 
a trespasser if he forcibly breaks a gate to escape 
therefrom,?* but it has been held that breaking a 
tollgate to pass off a toll road where the gateman 
refuses passage is not justifiable, although toll was 
properly paid on entering, and less so where defend- 
ant refused a ticket from the first gateman which 
would have enabled him to pass.?* Entry on ad- 
joining land to deposit goods wrongfully placed on 
one’s land by the adjoining landowner is not a tres- 
pass.25 That defendant is plaintiff’s guardian is 


1020. (3) Defendant is not justified 17. 
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Vaughan y. Hampson, 33 L.T. 


Te y 
[§§ 118-121 


no defense to an injury to realty.2> In Michigart, 
an heir has only a right to partition and is liable 
for an entry on land in the widow’s possession.”‘ 


Distress for rent. That the taking was in distress 
for rent is no justification if the distress was illegal**. 
and trespass as a remedy therefor is not excluded by 
the creation of a new remedy.”° 


[§ 120] 2. Statutory Rights in General. Where 
defendant relies on a statutory justification he must 
bring himself fully within its terms.°° A statute 
passed subsequent to the acquiring by plaintiff of his 
rights in land is no defense to an action by him.** 
In general the creation of a new remedy does not 
affect the old.22 Thus, a statute giving multiple 
damages,?* or one allowing replevin for unlawful 
distress,?* does not take away the remedy in tres- 
pass, nor is the common-law remedy for trespass 
on realty superseded by the statutory remedy,*®° nor 
is trespass excluded by a statute giving a penalty 
for injury to a turnpike,?* or by a forcible entry 
statute.37 


[§ 121] 3. Exercise of Duty as Public Servant. 
A rule of general recognition is that one acting un- . 
der authority from the government may justify acts 
which otherwise would be trespass,?® but to do so 


not on leased premises nor fraudu- 


in resorting to force to compel plain- 
tiff to keep agreement for entry to 
fix a boundary line. Wood v. Lafay- 
ette, 68 N.Y. 181. (4) A contract 
authorizing an entry on realty to take 
personalty without process of law is 
void and no defense to a forcible en- 
try. Loftus v. Maxey, 11 S.W. 272, 73 
Tex. 242; Gillett v. Moody, (Tex.Civ. 
App.) 54 S.W. 35. 


16. Me.—Abbott v. Wood, 13 Me. 
115. 


Md.—Long v. 
- 502, 92: Am.D. 653. 


Mass.—Lambert v. Robinson, 37 N. 
EK. 753, 162 Mass. 34, 44 Am.S.R. 326. 


N.H.—Sterling v. Warden, 51 N.H. 
21%, 12: Am:R. 80. 


S.C.—DeLaine v., Alderman, 9 S.E. 
950, 31 S:C.. 267. 


[a] Applications of rule.—(1) A 
license coupled with an interest is 
irrevocable, and so a necessary as- 
sault committed in course of an entry 
into the old post-office by a servant 
of a new postmaster to remove gov- 
ernment property is justifiable (Ster- 
ling v. Warden,,51 N.H. 217, 12 Am. 
R. 80); (2) or by a person to get his 
mail (Sterling v. Warden, supra). 
(3) Forcible entry by one to remove 
rails laid by consent is justifiable. 
Willoughby v. Northeastern R. Co., 
11 S.E. 339, 32 S.C. 410; De Laine v. 
Alderman; 9 S.H: 950, 381 S.C. 267. 
(4) Force may be used to effect en- 
try under license to obtain mortgaged 
personalty. Bacon y. Hooker, 58 N. 
EH. 1078, 177° Mass. 335, 83 Am.S.R. 
279. (5) Forcible entry by lessor of 
land to remove personalty under a 
right reserved in the lease is justi- 
fled. Abbott v.. Wood, 13 Me. 115. 
(6) Force may be employed by pur- 
ehaser of personalty to obtain it, 
Long v. Buchanan, 27 Md. 502, 92 Am. 
D. 653; Nettleton v. Sikes, 8 Metc. 
(Mass.) 84 (bark peeled from trees). 
(7) Vendee of property with a right 
to rescind may use force in order to 
retake it. Smith v. Hale, 33 N.E. 
493, 158 Mass. 178, 35 Am.S.R. 485. 


Buchanan, _27 Md. 


Rep.N.S. 15 (one present at a credi- 
tors’ meeting can maintain trespass 
for assault in ejecting him). 


18. Aikins v. Brunton, 14 Wkly. 
Rep. 636; Read v. Smith, 2 N.B. 173. 
19. American Print Works — v. 


Nae et 23 N.J.Law 590, 57 Am.D. 


[a] Fire prevention.—In an action 
for blowing up a building and de- 
stroying plaintiff's goods therein to 
prevent the spread of a fire, the com- 
mon-law plea of necessity is good, and 
defendant need not be resident in or 
owner of property in the city, nor 
need his own property have been in 
danger. American Print Works v. 
Terence. 23 N.J.Law 590, 57 Am.D. 


20. Lersner v. McDonald, 78 N.Y. 
S. 1125, 38 Mise. 734 (breaking a wa- 
ter main and so flooding plaintiff’s 
premises while digging a rapid tran- 
sit Subway). 


21. Martin v. Tribune 
Hun (GN...) 393. 

22. Day v. Woodworth, 13 How. 
(U.S.) 368, 14 L.Ed. 181 (removing 
more of a dam than was necessary 
to prevent its flooding one’s land). 


Assoc., 30 


23. Robson v. Jones, 18 S.C.L. 4. 
24 j%Franklin v. State, 85 Ind. 99. 
25. Rea v. Shuard, 2 M.&W. 424, 


150 Reprint 823. 


26. Johnson v. Meyer, 4 OhioDec. 
(Reprint) 388, 2 Clev.L.Rep. 81. 


27. Patterson v. Patterson, 13 N. 
W. 504, 49 Mich. 176. 


Generally see Partition § 164 et seq. 


28. Owens v. Shoolin, 9 A. 484, 116 
Pa... 371; Hatch yv. Holland) 28) UG 
Q.B. (Ont, ). 218. 


[a] Rule applied where the dis- 
tress was: (1) For greater sum than 
was due, the proper amount being 
tendered. Rees v. Emerick, 6 Serge.& 
R. (Pa.) 286. (2) For an unliquidat- 
ed sum. Mitchell v. McDuffy, 31 U. 
C.C.P. (Ont.) 266, 649. (8) Of goods 


lently removed therefrom. Owens v. 
Shovlin, 9 A. 484, 116 Pa. 371. (4) 
Of sheep where sufficient other prop- 
erty was_on the premises. Hope v. 
White, (220 UiC:C.Po (Ont) 5: 


29. See cases supra under § 120. 


30. U.S. v. Gentry, 119_F. 770, 65 
C.C.A. 658. 


[a] Seizure of prohibited articles. 
—Articles of food are not within the 
terms of a statute forbidding sale of 
“articles of traffic,’ spirituous liq- 
uors, and numerous other enumerated 
intoxicants within three miles of a 
place of worship and may not be seiz- 
bi eacaam pS Fetter v. Wilt, 46 Pa. 


[b] Statute held not to confer up- 
on owner of travelling stock a right 
to take them across lands comprised 
in a pastoral lease. Yandama Pas- 
toral Co. v. Mundi Mundi Pastoral 
Co., Ltd., 36 Austr.C.L.R. 340. 


31. State v. Surles, 74 N.C. 330; 
Tae pee v. Waterman, 42 N.B. 


eee Tackett v. Huesman, 19 Mo. 


33. Rees v. Emerick, 6 Serg.&R. 
(Pa.) 286. 


Stes Coffin v. Field, 7 Cush. (Mass.) 
35. Tackett v. Huesman, 19 Mo. 
525; Montague v. Papin, 1 Mo. 757. 
36. Farmers’ Turnpike Road vy. 
Coventry, 10 Johns. (N.Y.) 389. 
37. Marks v. Sullivan, 32 P. 668, 


8 Utah 406, 20 L.R.A. 590. 


38. Ala.—Lamont v. Marbury, 
So. 369, 187 Ala. 436. 


Ga.—Markham_ y. 
27%, 62 .Am. Dé “T3. 


PV mehr esce v. Ramsey, 75 TIil.° 
Ind.—Aurora v. Fox, 78 Ind. 1. 
Iowa.—Brammer v. Iowa Tel. Co., 


ae N.W. 117, 182 Iowa .865, 1 A.L.R. 


65 


Brown, 87 Ga. 
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—§ 121) 
it must appear that the authority in fact existed,*® 
and that it was valid,*® and that it justified the meth- 


Me.—Plummer vy. 
297. 


- Mass.—Harriman v. Whitney, 82 N. 
EB. 671, 196 Mass. 466. 


Mo.—Morgan v. Owen, 91 S.W. 1055, 
193 Mo. 587. 


N.J.—Hale -v. Lawrence, 
Law 714, 47 Am.D. 190. 


Jarvis, 23 Me. 


21 N.J. 


N.Y.—Edwards v. Law, 71 N.Y.S. 
1097, 68 App.Div. 451. 
N.C.—Harry v. Graham, 51 N.C. 


460. 


R.I.—Chapman y. Pendleton, 82 A. 
1063;,.34 R.I. 160. 


ee tees v. Hazel, 16 S.C.L. 


Tenn.—Smith v. Brazelton, 1 Heisk. 
44, 2 Am.R. 678. 


Pe aia v. Holmes, 2 Wis. 


Eng.—Dobree v. Napier, 2 Bing.N. 
erg 781, 29 E.C.L. 759, 132 Reprint 


eC Suttles v. Cantin, 22 B.C. 


Pe all v. Pond, 44 N.B. 


Bee venes v. Pake, 25 U.C.Q.B. 


Sask.—Win Gat v. Johnson, 1 Sask. 
Tr 81. 


Newfoundl.—Hann vy. Sullivan, 7 
Newfoundl. 826 (fishery officer); 
Hoyles v. Bland, 1 Newfoundl. 160. 


[a] Rule applied and illustrated. 
—This rule has been applied to: (1) 
Entry to make a survey for a map of 
Greater New York, made under au- 
thority of the board of public works 
and the charter. Edwards v. Law, 
PteNuY «5.71097, 63 ceApp.Div,.. 451.72) 
Order of mining inspector to abate 
nuisance. Suttles v. Cantin, 22 B.C. 
139. (3) Repair of a street by the 
Superintendent of streets. Harriman 
v. Whitney, 82 N.E. 671, 196 Mass. 
466. (4) Seizure of a vessel as law- 
ful prize by an officer of a foreign 
country. . Dobree v. Napier, 2 Bing. 
NCas. (81,5 1.30.C.P. 273; 3. Scott 
201, -29 H.C. 759, 132 Reprint 301. 
(5) Seizure of a vessel for breach of 
the revenue laws. Dame v. Carberry, 
10 U.C.Q.B. (Ont.) 374. (6) Taking 


property on arrest for arson. Car- 
michael v. MecCowen, 8 Newfoundl. 
597. (7) Authority to ascertain 


boundaries of public landing places 
by town commissioners justifies en- 
try on private lands to do so, if rea- 
sonably necessary, not too long con- 
tinued and not accompanied by un- 
necessary damage. Winslow v. Gif- 
ford, 6 Cush. (Mass.) 327. (8) Offi- 
cials are not liable in trespass for 
using such force as is necessary to 
obtain the possession of records, to 
which they are entitled, from a per- 
son who attempts to retain posses- 
sion without lawful authority. Mor- 
gan v. Owen, 91 S.W. 1055,-193 Mo. 
587. (9) Preventing spread of fire 
and pulling down buildings by an 
official whose duty it is by statute is 
not a_ trespass. American Print 
Works v. Lawrence, 21 N.J.Law 248; 
Chancey v. Law, 4 Newfoundl. 153. 
(10) Statute requiring a state land 
agent to prevent persons found tres- 
assing from committing trespasses 
justifies breaking up lumbering op- 
erations on private land as well as 
public lands. Plummer v. Jarvis, 23 
Me. 297. (11) stopping a neutral ship 
by authority of the secretary of the 
United States navy does not render 
the captain liable for its subsequent 
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capture resulting from it. Ruan v. 
Perry, 3 Cai. (N.Y.) 120. (12) For 
taking by force dutiable goods liable 
to forfeiture for failure to pay the 
duty, trespass de bonis will not lie, 
although assault for taking without 
notice may. De Gondouin v. Lewis, 
10 A.&E. 117, 87 E.C.L. 84, 113 Re- 
print 45. 

39. Ill—WLinblom v. Ramsey, 75 
Ill. 246. 


Me.—Plummer y. Jarvis, 23 Me. 297. 


Mich.—Saginaw Union St. R. Co. v. 
Michigan Cent. R. Co., 52 N.W. 49, 
91 Mich. 657. 


Mo.—Mulligan v. Martin, 102 S.W. 
59, 125 Mo.App. 630. 


Tee eae v. Pond, 44 N.B. 


Ont.—Fraser v. Diamond, 10 Ont. 
L. 90, 5 Ont.W.R. 436. 


[a] Prima facie the act is tres- 
rie Linblom v. Ramsey, 75 Ill. 
[b] Bons fide intent to do an offi- 


cial act will not take the place of 
legal authority. Plummer v. Jarvis, 
23 Me. 297. 


[ec] Railway commissioner has no 
arbitrary power to fix the height of 
trolley wires crossing a railroad and 
the railroad is liable for cutting them, 
although placed lower than the height 
So fixed. Saginaw Union St. R. Co. v. 
Michigan Cent. R. Co., 52 N.W. 49, 
91 Mich. 657. 


{d] Opening a road by ministerial 
officers of a township is a trespass in 
the absence of an express order from 
the township board. Navin v. Mar- 
tin, (Mo.App.) 102 S.W. 61; Mulligan 
Ve Pec ghd 102 S.W. 59, 125 Mo.App. 
630. 


fe] Entry by a policeman into a 
public house at one a. m. to investi- 
gate a noise is not a trespass, the door 
being open, although it would be oth- 
erwise in case of a private house. 
Rex v. Smith, 6 C.&P. 136, 25 H.C.L. 
360, 172 Reprint 1178. 


40. Ala.—Lamont v. Marbury Lum- 
ber Co., 65 So. 369, 187 Ala. 436. 


Me.—Chase y. Cochran, 67 A. 320, 
102 Me. 4381. 


Mich.—Walters v. Chamberlin, 32 
N.W. 440, 65 Mich. 333. 


Mo.—Macey v. Carter, 76 Mo.App. 
490. 


N.Y.—Stewart v. Wallis, 30 Barb. 
344. 


R.I.—Chapman y. Pendleton, 82 A. 
1063, 34 RI. 160. 


S.cC.—Porteous v. Hazel, 
332. 
Wis.—Austin y. Allen, 6 Wis. 134. 


N.B.—Campbell v. Pond, 44 N.B. 


357, 
Sask.—Win Gat v. Johnson, 1 Sask. 


i. 82. 


[a] If highway is not duly laid 
out acts by the proper official in open- 
ing it are a trespass. Stewart v. Wal- 
lis, 30 Barb. (N.Y.) 344 (order laying 
out a highway not in accordance with 
the statute); Austin v. Allen, 6 Wis. 
134; Norton vy. Peck, 3 Wis. 714 (fail- 
ure to make compensation or take 
slips to ascertain the value of the 


16 S.C.L. 


land); Williams v. Holmes, 2 Wis. 
129. 
[b] Legal authority from a school 


district under which defendant justi- 
fies must be shown. Whittier v. San- 
born, 38 Me. 32. 
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od employed to carry out the authority*! and the 
particular act done,*? and the doing of it by defend- 


[c] Patrol, whether legally such. 
or not, is liable for entry on dwelling 
of a freeman and taking his guns. 
Porteous v. Hazel, 16 S.C.L. 332. 


[ad] Surveys.—(1) Where the su- 
pervisors ordered a survey for -lo- 
cating telephone poles, and thé en- 
gineer made it, locating the poles, as 
he thought, in the highway, and 
they were placed as he directed, the 
company was not a trespasser, if, in 
obeying his orders, and through his 
honest mistake, the poles were plac- 
ed on plaintiff's land. Brammer vy. 
Iowa Telephone Co., 165 N.W. 117, 182 
Iowa 865, 1 A.L.R. 400. (2) Statute 
providing that when the survey by a 
county surveyor places fences or 
buildings erected on or near the sup- 
posed lines, on the lands of others, 
the original owners shall not lose 
their rights thereto, authorizes the 
seasonable removal of such buildings 
or material by the original owner 
without liability for trespass. lLa- 
mont v. Marbury Lumber Co., 65 So. 
369, 187 Ala. 436. (8) Statute held 
not to authorize the removal of build- 
ings erected in 1897, and subsequent- 
ly found by resurvey of the county 
surveyor to have been erected by 
mistake on the land of another. La- 
mont v. Marbury Lumber Co., 65 So. 
369, 187 Ala. 436. 


[e] Void proceedings to establish 
a drain, the application for appoint- 
ment of the commissioner being de- 
fective, are no defense to an entry on 
land. Walters v. Chamberlin, 32 N. 
W. 440, 65 Mich. 333. 


[f] Where township organization 
is void for want of proper petitions, 
its officers are trespassers in opening 


pe Macey v. Carter, 76 Mo.App. 
41. Markham v. Brown, 37 Ga. 277, 


92 Am.D. 73; Riopelle v. Montreal, 
44 Can.S.C. 579; Davison v. Burnham, 
Cassels Dig. (Can.) 846. 


[a] Where a statute requires con- 
sent of landowners to the building of 
a sewer, the commissioner is a tres- 
passer if he does not get it. Davison 
v. Burnham, Cassels Dig. (Can.) 846. 


[b] Where sanction of commis- 
sioners to removal of a school-house 
by trustees is required by statute, 
their removal without it is a trespass 
for which their successors can sue 
them. Pictou County School Trus- 
tees v. Cameron, 2 Can.8.C. 690. 


{c] Impressing a private house 
(1) for a smallpox hospital is not jus- 
tified by statute authorizing justices 
of inferior courts to “provide” such 
a hospital (Markham v. Brown, 387 
Gan 20 92 Am... 373) pak C2 nOriSme 
board of health justified in so taking 
if not done under the statutory war- 
rant (Hersey v. Chapin, 38 N.E. 442, 
162 Mass. 176). 


{d] Failure by a2 municipality to 
exactly follow the terms of a statute 
(1) giving it power to grade streets 
will not render the grading a tres- 
pass, as failure to advertise for bids. 
AUTORA: Ven WOxe 7 Sue indy ahs C2YP9E 
there is no order for grading made, no 
advertisement for bids and no con- 
tract, the grading is a trespass by 
the city. Delphi v. Evans, 36 Ind. 
90,10 Am.R. 12. 


fe] Good faith of officers in taking 
lunatic to private hospital held no 
defense, where act was not done to 
carry out purpose of Lunacy Act. 
ee vy. Fosbery, 1 Austr.C.L. 
R. 546. 


42. Ala.—Elmore v. Fields, 45 Soa 
66, 153 Ala. 345, 127 Am.S.R. 31. 
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[§ 122] 4. Process, Judgment, or Order of Court— 
a. In General. Process regularly issued with full ju- 
risdiction and valid on its face is ordinarily a good 
defense to acts done under its authority,** although 
A void decree is 
no defense.*® By statute in some jurisdictions rea- 


there are cases to the contrary.*° 


Ill.—Callagan v. American Trust & 
Sav. Bank, 196 Ill.App. 102. 


Iowa.—yYoung v. Gormley, 93 N.W. 
565, 119 Iowa 546. 


La.—Bright v. Bell, 37 So. 976, 113 
La. 1078. 


Mich.—Clark v. Dasso, 34 Mich. 86. 


N.C.—Harry v. Graham, 51 N.C. 
460. 


Tenn.—Hunt v. Wing, 10 Heisk. 
a. 


Ont.—Crooks v. Williams, 39 U.C. 
Q.B. 530. 


Newfoundl.—Trimmingham v. Gas- 
kin, 1 Newfoundl. 244. 


[a] Where the locus is not a street 
a resolution of a city council to open 
it as such is no defense to its mem- 
bers for opening it. Young v. Gorm- 
ley, 93 N.W. 565, 119 Iowa 546. 


[b] Selling trees in a highway is 
not justified by the right of the com- 
missioner to remove them. Clark v. 
Dasso, 34 Mich. 86. s 


[ec] Removal of trees in a high- 
way but not obstructing it is a tres- 
pass. Clark v. Dasso, 34 Mich. 86 
(in which it was said that the high- 
way commissioner doing it must take 
his chance of the jury’s agreeing with 
him that they were an obstruction); 
Winter v. Peterson, 24 N.J.Law 524, 
61 Am.D. 678 (removal by road com- 
missioner). 


{d] Removal of an encroachment 
from a street where the dedication 
was subject to it is a trespass. And 
where an encroaching porch had ex- 
isted for sixty years in the absence 
of evidence the dedication of the 
street will’ be taken to have been 
subject to it. Hagarty v. Pryor, 2 N. 
S.Dec. 532. 


[e] Seizure in civil war of prop- 
erty of a United States citizen by a 
confederate soldier for use of his 
army is not a trespass. Smith v. 
Brazelton, 1 Heisk. (Tenn.) 44, 2 Am, 
R. 678 [overr Yost v. Stout, 4 Coldw. 
(Tenn.) 205, 94 Am.D. 194; Davidson 
v. Manlove, 2 Coldw. (Tenn.) 346]. 
Contra Hedges v. Price, 2 W.Va. 192, 
94 Am.D. 507, even though ordered 
to do so by a superior officer. 


{f] Unauthorized seizure (1) by 
fisheries’ officer (Venning vy. Stead- 
man, 9 Can.S.C. 206), (2) or by an of- 
ficer of freedman’s bureau (Hunt v. 
Wing, 10 Heisk. (Tenn.) 139). 


[g] Unauthorized entry by a sew- 
er commissioner is a trespass. Da- 
vison v. Burnham, Cassels : Dig. 
(Can.) 846. 


{h] Laying out a highway less 
than the legal width is a trespass. 
Perley v. Dibblee, 3 N.B. 514. 


{i] Opening land as a street by a 
path-master is a trespass if it is not 
legally a street. Crooks v. Williams, 
39° U.iC.Q:B. (Ont.) 630. é 


{j] Statutory right to arrest for 
criminal trespass does not justify an 
assault if it does not appear such 
trespass was committed. Madden v. 
Farley, 6 U.C.Q.B. (Ont.) 210. 


{k] Mistake as to authority.— 
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sonable and probable cause is a defense in an ac- 


tion of trespass 


against a justice for acts done in 


his official capacity ;47 but defendant must have been 
acting within his jurisdiction.** Deel : 
the entry is made in another right is immateria 


[§ 123] b. Validity of Process. Process consti- 
tutes a defense although it is voidable,®° but if en- 


Declaration that 
],49 


Mistaken belief that authority of a[S. 307. 


highway commissioner justifies tear- 
ing down plaintiff's fence will not re- 
lieve from actual damages. Coffman 
vy. Burkhalter, 98 Ill.App. 304. 


[1] Warrant to survey vacant land 
will not justify entry on occupied 
land. Harry v. Graham, 51 N.C, 460. 


[m] Receiver seizing property not 
belonging to bankrupt.—Callagan v. 
American Trust & Savings Bank, 196 
Ill.App. 102. 


[n] Condition of realty, as wheth- 
er a hedge is trimmed or untrimmed, 
ornamental or a “blot on the land- 
scape” will not justify its removal by 
individuals or members of a _ street 
board. Bright v. Bell, 37 So. 976, 113 
La. 1078. 


[o] Construction of sewer deemed 
necessary by local board of health 
held not actionable. Perth Local 
Board of Health v. Maley, 1 Austr. 
Cag. 102% 


43. Schmidt vy. Densmore, 42 Mo. 
225; St. Peter v. Denison, 58 N.Y. 
416, 17 Am.R. 258; Welch v. Piercy, 
29 N.C. 365. 


[a] Thus (1) authority to a public 
official to do an act does not justify 
one contracting to perform the work 
in doing it, so authority to county 
commissioners to enter private land 
and take timber to build a bridge will 
not justify a contractor in so doing. 
Schmidt vy. Densmore, 42 Mo. 225. 
(2) Failure of a road jury to lay out 
the road does not justify the person 
appointed to open it in laying it out. 
Welch .v. Piercy; 29 -N.C. 365. =() 
The right of canal commissioners to 
take land does not justify one digging 
the canal in casting earth on it. St. 
ae Sra Denison, 58 N.Y. 416, 17 Am. 


44 U.S.—Bryan v. Ker, 32 S.Ct. 
26, 222 U.S. 107, 56 L.Ed. 114 [rev 163 
Bt 2335- 90. C.C AL LTO: 


eeu Pe v. Weathers, 21 Ala. 


Ga.—Gray v. Joiner, 56 S.E. 752, 127 
Ga. 544. 


Ky.—Chenault v. Quisenberry, 
S.W. 690, 26 Ky.L. 462. 


Me.—Harriman v. Wilkins, 20 _Me. 


81 


93 


Md.—Hamilton v. Windolf, 36 Md. 
301, 11 Am.R,. 491. 


Mass.—Scigliano v. Palmer, 105 N. 
E. 445, 217 Mass. 555. 


Sar ane v. Green, 18 Miss. 
oO * 
N.Y.—Woolsey v. Morris, 96 N.Y. 


311 [aff 25 Hun 649, 
Dig. 492]. 


Ohio.—MelIntyre_ vy. 
Works, 9 OhioDec. 
Cine.L.Bul. 438. 


Vt.—Wilcox v. Sherwin, 1 D.Chipm. 


13 N.Y.Wkly. 


Globe Iron 
(Reprint) 433, 13 


72 


Alta.—Sanders v. Edmonton, 


TCG, 
R. Co., 6 Alta.L. 459. Set 


Ma 
Man.—Thomson v. Whitman, [1924]]2 Dom.L.R. 1012. 


2 Dom.L.R. 1012. 


N.S.—Townsend v. Beckwith, 42 N. | 288. 


Ont.—Squire v. Mooney, 30 U.C.Q. 


B. 531; Oliphant v. Leslie, 24 U.C.Q. 
B. 398. ; 
[a] An execution is a good de- 


fense for the seizure of goods under 
it and one who: without authority, 
having ceased to be attorney, for the 
judgment creditor, procures it to is- 
sue is not liable in trespass, but if 
at all for précuring it to issue. Mc- 
Quade v. Lizars, 39 U.C.Q.B. (Ont.) 
215. 


[b] Order of court to cut timber 
and pay the proceeds into court justi- 
fies the cutting. Chenault v. Quisen- 
berry, 81 S.W. 690, 26 Ky.L. 462. 


[c] Replevin.—Hartwell v. Kelly, 
117 Mass. 235. 


{[d] Search warrant.—Sugar Val- 
ley Land Co. v. Johnson, 85 So. 871, 
17 Ala.App. 409 (seizing stolen prop- 
BL See acting under search war- 
rant). 


{e] Warrant of superintendent of 
insane asylum, properly issued under 
the statute, for the arrest of an es- 
ecaped inmate, is a good defense in 
trespass against one who procured it 
to issue by falsely representing that 
the escaped inmate was still insane. 
An action on the case for malicious 
arrest is the remedy. Dobbyn v. De- 
cow, 25 UliC, CoP COntoers, 


45. Barfield v. J. L. Coker & Co., 
53 S.E. 170, 73 S.C. 181 (where the 
debt has been paid on which a war- 
rant to seize crops issued and the 
creditor knew it, the warrant is not 
a defense to him). 


[a] Where dispossess proceedings 
before justice are reversed, the war- 
rant is no defense. Eten v. Luyster, 
60 N.Y. 252. 


[b] Where defendant in replevin 
obtains dismissal of action and order 
of restitution, and, after accepting 
from plaintiffs a deed of certain land 
in full satisfaction for the replevied 
chattel, Irrocures a writ of restitution 
to be issued and executed, he is liable 
as a trespasser, the property in such 
chattel being transferred to plaintiffs 
by such acceptance of satisfaction. 
Archibeque v. Miera, 1 N.M. 419. 


46. Haines v. Fearnley, 138 P. 541, 
56 Colo, 243. 


Fiabe See Stiles v. Brewster, 9 N.B. 
48. Crooks v. Williams, 39 U.C.Q. 


B. (Ont.) 530. 


49. Crowther v. Ramsbottom, 7 T. 
R. 654, 101 Reprint 1182 (allegation of 
taking for debt, when taking was 
ee process to compel an appear- 
ance). 


50. U.S.—Bryan v. Ker, 32 S.Ct. 
26, 222 U.S. 107, 56 L.Ed. 114 [rev 163 
By, 2385"90 (Cras Tor 


Ga.—Gray v. Joiner, 56 S.E. 752, 127 
Ga. 544. 


MO rary Stn v. Wilkins, 20 Me. 


Man.—Thomson vy. Whitman, [1924] 


Ont.—Karns v. Phelan, 19 U.C.C.P. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tirely void, because issued by a court without juris- 
diction,®* or for other reasons,®? it is no defense 
for acts done under it. An officer is not a trespasser 
where having several processes in his hands, some 
valid and some invalid, he levies under all of them 
on the property of the party against whom they 
were issued,°* although the invalidity was apparent 
or the levy made with knowledge of the invalidity.54 
Malice or want of probable cause will not affect the 
validity of the process.®> The merits of the proceed- 
ing in which the process was issued do not affect it,>¢ 
and it constitutes a justification for acts done there- 
under although the proceedings fail,®7 or are aban- 
If, however, the process itself be aban- 


doned.®§ 
doned, it is not a defense.®® 


[§ 124] c. Acts and Persons Protected. The acts 
done must be authorized by the process.®° 


execution not on property in the 


[a] Possession under voidable 
process.—While a marshal was in pos- 
session of a vessel under a voidable 
process, defendant, as collector of the 
port, put an inspector on board to de- 
tain the vessel under orders from the 
Secretary of the Treasury. Held, that 
the marshal’s possession was legal 
and available to defendant as a de- 
fense to an action for unlawful de- 
tention. Bryan v. Ker, 32 S.Ct. 26, 222 
U.S. 107, 56 L.Ed. 114 [rev 163 F. 233, 
90 C.C.A. 179]. 


51. Bradford v. Boozer, 36 So. 716, 
139 Ala. 502; White Water Valley 
Canal Co. v. Dow, 1 Ind. 141, 1 Smith 
sae Sperry v. Seidel, 66 A. 853, 218 Pa. 
16. 


[a] Where judgment is void for 
want of jurisdiction, a writ issued on 
it is no defense, although regular on 
its face. Bradford v. Boozer, 36 So. 
716, 139 Ala. 502. 


[b] Where jurisdictional facts are 
not alleged in the complaint as the 
statute required, dispossession pro- 
ceedings are no defense to the land- 
a. Sperry v. Seidel, 66 A. 853, 218 

a. 16. 


[ce] Amount claimed.—Where the 
sum claimed is greater than the jus- 
tice has jurisdiction of trespass de 
bonis lies against both the sheriff and 
plaintiff: therein. White Water Val- 
ley Canal Co. v. Dow, 1 Ind. 141, Smith 
(ind.) 62. 


{d] United States district judge 
has jurisdiction under libel proceed- 
ings against a vessel to order its de- 
tention, although the proceedings are 
afterward dismissed for want of ju- 
risdiction. Thompson v. Lyle, 3 
Watts&S. (Pa.) 166. 


52. Kan.—Mecartney v. Smith, 62 
P. 540, 10 Kan.App. 580. 


Ky.—Waener v. Hatcher, 125 S.W. 
1063, 137 Ky. 406. 


Mont.—Sweeney v. Montana Cent. 
R. Co., 65 P. 912, 25 Mont, 543. 


N.Y.—United . Lines Tel. Co. v. 
Grant, 32°N.E. 1005, 137 Ney. 11. 


Alta.—Ex parte order, &c._ Alta. 
Girouard v. Grand Trunk Pac. R. Co., 
2 Alta.L. 54. 

Man.—Thomson v. Whitman, [1924] 
2 Dom.L.R. 1012. 

[a] Ex parte order in condemna- 
tion proceedings made without notice, 
admitting. a railroad to_ possession 
without payment or tender of com- 
pensation or payment into court, is 
void and no defense to the entry. 
Sweeney v. Montana Cent. R. Co., 65 
P. 912, 25 Mont. 543. 

[b] Attaching creditor, if writ is 
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sion and not subject to levy,* or not belonging 
to the debtor, or if belonging, exempt,®? is a tres- 
Assisting an officer in executing a search 
warrant on his summons justifies an entry on re- 
alty,®* but plaintiff in an action cannot justify a 
taking under a fieri facias as the sherifi’s assistant, 
as he is not an assistant but a responsible prin- 
Distress of more goods than necessary is 
not a trespass.®® 
not connected with the proceedings,®** and trespass 
to plaintiff’s personalty may not be justified by pro- 
ceedings in executing the judgment obtained by de- 
fendant against a third party.®7 


[§ 125] 5. Eminent Domain.®® 


The writ is no defense to persons 


A right to take 


land by virtue of an exercise of the power of eminent 


Levy of 
debtor’s posses- 


set aside, is liable in trespass only if 
writ is void ab initio. Thomson y. 
Ay ase (Man.) [1924] 2 Dom.L.R. 


Ae 


53. Woolsey v. Morris, 96 N.Y. 311 
[aff 13 N.Y.Wkly.Dig. 492]. 


54. Woolsey v. Morris, supra. 
55. Gray v. Joiner, 56 S.E. 752, 127 
Ga. 544. 


56. Williams v. Scott, 30 Ala. 241; 
Hartwell v. Kelly, 117 Mass. 235; 
Hayden v. Shed, 11 Mass. 500. 


[a] Fraudulent mortgage.—D[Exe- 
ecution on foreclosure of a mortgage 
is a good defense in trespass, al- 
though the mortgage was fraudulent- 
ly made by one not owner of the prop- 
erty under a scheme to fraudulently 
obtain possession, since the process 
was valid. Fulton Grocery Co. -v. 
Maddox, 36 S.E. 647, 111 Ga. 260. 


[b] Warrant for collection of tax- 
es is a defense to the collector and he 
need not show that the tax was le- 
gally assessed. Wilcox v. Sherwin, 
£ DiChipmiaGVty): 02: 


57. Williams v. Scott, 30 Ala. 241 
(veplevin); Hayden v. Shed, 11 Mass. 
500 (abatement on plea of another 
action pending). But see Eten v. 
Luyster, 60 N.Y. 252 (holding that 
where dispossess proceedings before 
a justice are reversed, the warrant 
is no defense). 


[a] Mortgaged property.—W here 
a building is lawfully mortgaged, as 
a chattel, by one who is owner of the 
building and tenant of the land on 
which it stands, with an express right 
to remove the mortgagee is not liable 
in trespass quare clausum to the own- 
er of the land for entering on the land 
and removing the building under a 
writ of replevin, if no unnecessary, 
wanton, or unreasonable injury was 
done to the freehold, although the 
landlord had a lien on the building 
for rent, and the right of removal of 
the building was subject to conditions 
which the tenant had not fulfilled. 
Hartwell v. Kelly, 117 Mass. 235. 


‘58. McIntyre v. Globe Iron Works, 
9 OhioDeec. (Reprint) 433, 13 Cine.L. 
Bul. 438 (libel against a vessel). 


59. Wooley v. Edson, 35 Vt. 214; 
Dawson v. Murray, 29 U.C.Q.B. (Ont.) 
464. 


[a] Rule to show cause is no de- 
fense to a taking if thereafter dis- 
missed without taking action to adju- 
dicate the right. Chicago Title, etc., 
Co. v. Core, 126 Ill.App. 272 [aff 79 
N.E. 108, 223 Ill. 58]. 


60. Sugar Valley Land Co. v. John- 
son, 85 So. 871, 17 Ala.App. 588; Hol- 


domain is a good defense to a taking in accordance 
with the right.®® 
not only have been made in the exercise of the right 


To be a defense the entry must 


ton v. Taylor, 6 S.E. 15, 80 Ga. 508; 
Hoyt v. Van Alstyne, 15 Barb. (N. 
Y.) 568; Great Western R. Co. v. Mc- 
Ewan, 28 U.C.Q.B. (Ont.) 528; Mc- 
Leod v. Fortune, 19 U.C.Q.B. (Ont.) 
100; McMaster vy. McPherson, 6 U. 
C.Q.B.0.S. (Ont.) 16. 


[a] Replevin.—(1) Replevin by A 
against B is no defense for the taking 
of goods from the possession of C to 


plaintiff in replevin (Shipman v. 
Clark, 4 Den. (QN.Y.) 446, 47 Am.D. 
264); (2) but may be to the sheriff 


(Shipman y. Clark, supra; Hallett v. 
Byrt, Carth. 449); (3) except where 
it is otherwise provided by statute 
(King v. Orser, 11 N.Y.Super. 431). 
(4) A justification in trespass for tak- 
ing goods under a writ of replevin is 
insufficient if it does not allege the 
property was not detained on mesne 
or final process (Moors v. Parker, 3 
Mass. 310); (5) or that a bond was 
given pursuant to statute (Moors v. 
Parker, supra). 


[b] Search warrant.—The author- 
ity of an officer to search is named 
within the four corners of the paper 
issued by the court, so far as the 
place to be searched and the time and 
manner of execution of the warrant 
is concerned. Sugar Valley Land Co. 
v. ho ae 85 So. 871, 17 Ala.App. 
538. 

61. Holton v. Taylor, 6 S.E. 15, 80 
Ga. 808; Hall v. Penney, 11 Wend. (N. 
Y.) 44, 25 Am.D. 601. 


62. Wheeler v. Lawson, 8 N.E. 360, 
103 N.Y. 40; Hoyt v. Van Alstyne, 15 
Barb. (N.Y.) 568. 


[a] Exempt property.—An attach- 
ment quashed under claim of exemp- 
tions held no justification in trespass 
for a taking of a stock of goods. 
Southern Cotton Oil Co. v. Harris, 57 
So. 854, 175 Ala. 3238. 


63. Payne v. Green, 18 Miss. 507. 


64. Park |v: Taylor 1gel.CeP 
(Ont.) 414. 


65. Crowther v. Ramsbottom, 7 T. 
R. 654, 101 Reprint 1182 (case lies for 
an excessive distress). See Hamil- 
ton v. Windolf, 36 Md. 301, 11 Am.R. 
491 (holding, however, that if more 
than necessary are sold trespass 
lies). 

66. Reeves v. Myers, 1 U.C.Q.B. 
(Ont.) 462 (to justify under writ of 
possession, defendant must connect 
himself with the ejectment proceed- 
ings). 

67. Totten v. Dreier, 75 A. 778, 79 
N.J.Law 450. 


68. Generally see Eminent Domain 
§ 540 et seq. 


69. Ala.—Smith v. Jeffcoat, 71 So, 
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but in accordance with statutory requirements,’° 
such as those relating to plans and boundaries,’* 
proclamations,*? and the payment of compensation.”* 
The right of eminent domain is not a defense if the 
proceedings are dismissed by the holder of the right, 
after entry,’* or if the statute under which the pro- 
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ceedings are taken is unconstitutional.*® Nor is 


it a defense to an action of trespass for wrongful 


acts done in the course of a legitimate exercise of 
the right,7® and for obvious reasons, it is held that 
the statute under which the right is exercised has 
no application in Such ease.** 


VII. ACTIONS 
c one [By Danret O. Omer] 


[§ 126] A. Nature and Form—1. Nature of Ac- 
tion—a. In General. Trespass is an action at law 
for damages.78 It is an action in personam and 
not in rem?® and ordinarily the only redress avail- 
able therein is damages.°° However, in some cases 
an action in equity for an injunction and damages 
is also available.81 An incidental injunction may 
sometimes be granted to prevent further acts of 
trespass;82 and a landowner may compel a tres- 
passer to withdraw.®? In connection with the fore- 
going rules, it has been held that accounts between 
the parties could not be adjusted in a trespass ac- 
tion,’* that plaintiff’s rights, as to the character 
of a division fence, were not involved,®* that the 
717, 196 Ala. 96. 


Ga.—Postal Tel.-Cable Co. v. Kuhn- 
en, 55 S.E. 967, 127 Ga. 20. 


N.H.—Woods v. Nashua Mfg. Co., 
4 N.H. 527. 


N.Y.—Matter of Cheseborough, 78 
N.Y. 232 [aff 17<Hun 561]. 


N.C.—Bridgers v. Dill, 1 S.E. 767, 


73 


etc., 


Duncan, 26 Austr.C.L.R. 276]. 


Matter of Cheesebrough, 78 N. 
Y.—232 [aff 17 Hun 561]. 

74, Enid, etc., R. Co. v. Wiley, 78 
P. 96, 14 Okl. 310. 


75. Hursh v. First Div. St. Paul, 
Rs Cos 27. Minny =439% 


jury could not establish a disputed boundary,*® al- 
though the true boundary may be a proper subject 
of inquiry,’? and that the court could not give pos- 
session of the land’* and would not grant a rule to 
stay waste.®® 


[§ 127] b. Title to Land. Trespass being an ac- 
tion in personam and not in rem®° the title of the 
premises may or may not be affected or involved.°®* 
Generally speaking, title cannot be tried or deter- 
mined therein,®? but it may be put in issue and de- 
termined as a fact as between the parties in tres- 
pass quare clausum.°* Thus, where defendant 
claimed an adverse possession, his title was admis- 


81. 


156 N.Y. 600; Servos v. Stewart, 15 


Ont.L. 216, 10 Ont.W.R. 528. See In- 
junctions § 171 et seq. 
82. QOrentlicherman v. Matarese, 


121 A. 275, 99 Conn. 122; Peytavin v. 
Winter, 6 La. 553. 
tions §§ 171-200. 


83. Baugh v. Bergdoll, 76 A. 207, 


Hale v. 


[§§ 125-127 


Stowers v. Gilbert, 51 N.E. 282, 


See also Injunc-— 


97 N.C. 222. 


Can.—Dominion Iron, etce., 
McLennan, 34 Can.S.C. 394. 


Alta.—Sanders v. Edmonton, etc., R. 
Co., 6 Alta.L. 459. 


Ont.—Stonehouse v. Enniskillen, 32 
U.C.Q.B. 562. 

Sask.—Holmested Vis Canadian 
Northern R. Co., 7 Sask.L. 200. 


Newfoundl.—Boden vy. Sheat, 6 
Newfoundl. 328. 


70. Ga.—Postal Tel.-Cable Co. v. 
Kuhnen, 55 S.E. 967, 127 Ga. 20. 

N.Y.—Matter of Cheesebrough, 78 
N.Y. 232 [aff 17 Hun 561]. 


N.C.—Bridgers v. Dill, 1 S.E. 767, 
St IN-Cr 22:2; 


Eng.—Bideford Urban Dist. Coun- 
oe v. Bideford, etc., R. Co., 68 J.P. 


Can.—Inverness, R., etc., Co. v. Mc- 
ihe Shee Can.eiO12 Loaw [LOve vo GeaNess 


Co. v. 


Alta.—Girouard v. Grand Trunk 
Pace Ry Co... 2) Alta, 54. 


Newfoundl.—Boden y. Sheat, 6 
Newfoundl. 328, 349. 
Sask.—Holmested v. Canadian 


Northern R. Co., 7 Sask.L. 200; Fodey 
v. South Qu’Appelle, 3 Sask.L. 412; 
Smyth v. Canadian Pac. R. Co., 1 Sask. 
1p, Bay 

[a]. Railroad must show that it 
has obtained a right of way in ac- 
cordance with the statute to justify 
tearing down fences and entering. 
rab Srs Va ens dt CS BT G7 OM wNTG: 
222. 


ie Kearney v. Oakes, 18 Can.S.C. 
72. Dunean v. Theodore, 23 Austr. 


C.L.R. 510 [rev Theodore and Beal v. 


Lawrence, 21 N.J.Law 714, 47 Am.D. 
190. 


76. Bridgers v. Dill, 1 S.E. 767, 97 
N.C. 222; South Eastern R. Co. v. 
European, etc., Electric Printing Tel. 
Co., 9 Exch. 363, 156 Reprint 154; 
sy fe v. Canadian Pac. R. Co., 1 Sask. 

. 165. 


[a] Thus the right to carry tele- 
graph lines “directly” across a rail- 
road does not give a right to carry 
under, although the locus is a high- 
way crossing and there is a right to 
carry under highways. South East- 
ern R. Co. v. European, ete., Electric 
Printing Tel. Co., 9 Exch. 363, 156 
Reprint 154. 


[b] Acts outside right of way.— 
Bridgers v. Dill, 1 S.E. 767, 97 N.C. 


77. Gilchrist v. Dominion Tel. Co., 
19 N.B. 558 [aff Cassels Dig. (Can.) 
844] (unnecessary cutting of orna- 
mental shade trees by a telegraph 
company is not within the clause re- 
quiring arbitration in case of dis- 
agreement over the amount of dam- 
ages for necessary cutting, although 
defendant thought it necessary. It 
must appear that it was necessary). 


78. Galway v. Metropolitan El. R. 
Co., 28 N:E. 479, 128 N.Y. 182, 13° LR: 
A. 788; Avery v. Empire Woolen Co., 
82 N.Y. 582. 


79. G. W. Bull & Co. v. Boston & 
M. R. R., 175 N.E. 837, 344 Ill. 11. See 
e150 cases infra this section; and § 

(. 


80. Wolff v. McGaugh, 57 So. 754, 
175 Ala. 299; Biggins v. Chandler, 84 
Ill.App. 64; Hailey v. Ano, 32 N.E. 
1068, 136 N.Y. 569, 32 Am.S.R. 764; 
Adler v. Parr, 70 N.Y.S. 255, 34 Misc. 
482; McConnell v. McGee, 12 Ont.w. 
N. 176 [overr Re Harmston, 12 Ont. 


W.N. 23]. But see cases infra this 
section. 


227 Pa. 420. 
nee Biggins v. Chandler, 84 Ill.App. 


85. Adler v. Parr, 70 N.Y.S. 255, 34 
Mise. 482. 

86. 
16 Ky.L. 563. 


87. Gilman vy. Brown, 91 N.W. 227, 
195 Wis: he 


88. Hagins v. Whitaker, 42 S.W. 
751, 19 Ky.L. 1050; Love v. Turner, 
51 S.E. 101; 71 S.C. 322; > Grimke v. 
Brandon, 11 S.C.L. 382; Galveston, 
ete., R. Co. v. Pfeuffer, 56 Tex. 66. 


Oi a Leeds v. Doughty, 11 N.J.Law 


90. See supra § 126. 


91. Hailey v. Ano, 32 N.E. 1068, 
136 N.Y. 569, 32 Am.S.R. 764. See 
also Trespass To Try Title post. 


92. Johnson v. C. & N. W. Sand, 
etc., Co.,. 86 FE. 269, 30 C:C.Ay 35; Kay 
v. Adams, 134 So. 628, 223 Ala. 33; 
Sadler v. Alabama Great Southern R. 
Co., 85 So. 380, 204 Ala. 155; Lee 'v. 
Raiford, 54 Soi 543.7 172 Alagei24e 
Walker v. Baer Thayer Hardwood Co., 
129 So. 218, 14 La.App. 381 [mod 126 
So. 541, 14 La.App. 381]; Le Blane v. 
Nolan, 2 La.Ann. 223; Newcombe v. 
Irwin, 22 N.W. 66, 55 Mich. 620. 


_{a] Thus where plaintiff claimed 
title by adverse possession to land in 
the actual possession of defendant, 
who also claimed by adverse posses- 
sion, the issue of plaintiff’s title was 
direct, and he cannot, therefore, main- 
tain trespass. Watters y. Ezell, 66 
So. 448, 188 Ala. 385. 


[b] Effect of verdict determining 
title.—That part of a verdict pro- 
nouncing on plaintiff's title might 
well have been disregarded, Pey- 
tavin v. Winter, 6 La. 553. 


93. Ill—Weidner vy. Lund, 105 Ill. 


For later cases, developments and changes in the law see Annotations, same title and section number 


Seale v. Shepherd, 29 S.W. 31, | 


{ 


; 
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§§ 127-128] 


sible in support of that possession, but this did not 
_ authorize an adjudication upon the question of prop- 
The action is not brought to secure a judg- 
ment affecting the title or possession of the land, al- 
though the judgment may in certain cases be evi- 


erty.°+ 


dence of title.9® 


[§ 128] 2. Form of Action®*—a. In General. 
common law, two forms of action, trespass and tres- 
pass on the case, supplemented one another and cov- 
ered the entire field of personal actions for damages 
for injury to property,®? the general rule being that 
where the injury resulting from a particular act was 
direct and immediate, trespass was the proper rem- 
edy®® but where it was not direct but merely con- 
sequential, the proper remedy was case®® and while 
in some states, the statutes? have abolished or les- 
sened the distinction between actions in trespass 


App. 454. 


Ky.—France v. Four-Mile Land, 
ete., Co., 32 S.W. 288, 17 Ky.L. 665. 


on eras v. Sherwood, 12 Minn. 


N.H.—Knowles v. Dow, 20 N.H. 135. 


N.C.—J. L. Roper Lumber Co. v. 
Blizabeth City Lumber Co., 47 S.E. 
Mad) bad) ING. = 742° 


Pa.—Hughes v. Snee, 9 Pa.Dist. 526. 


ee Le Blane v. Nolan, 2 La.Ann. 


95. Hailey v. Ano, 32 N.H. 1068, 
136 N.Y. 569, 32 Am.S.R. 764. 


96. Trespass distinguished from: 
Assumpsit see Actions § 116. 
Detinue see Detinue § 5. 

Forcible oy and detainer see Ac- 

tions § 12 
_ Replevin see "Actions § 122. 


Bower see Actions § 123; and supra 


oat of tort and suing in as- 
— see Actions § 158. 


97. Avery v. Spicer, 98 A. 135, 90 
Conn. 576. 


398. U.S.—Manual v. Brown, 70 F. 
967; Wilson v. Kedgeley, 30 F.Cas. 
No. 17,815, 1 CranchC.C. 477. 


' Ala.—Taylor v. Smith, 16 So. 629, 
104 Ala. 537; Pruitt v. Ellington, 59 
Ala. 457. 


Conn.—Gates v. Miles, 3 Conn. 64, 
70. 


Fla.—Crawford vy. Waterson, 5 Fla. 
472. 


Tll.—Painter v. Baker, 16 Ill. 103. 


Iowa.—Bever v. Swecker, 116 N.W. 
704, 138 Iowa 721. 


Mass.—Taft v. Metcalf, 11 Pick. 
456; Barnes v. Hurd, 11 Mass. 59. 


N.Y.—Wilson v. Smith, 10 Wend. 
324; Percival v. Hickey, 18 Johns. 
Dolio) Am. 210: 


N.C.—Kelly v. Lett, 35 N.C. 50. 


Ohio.—Harrington v. Heath, 
Ohio 483. . 


Pa.—Cotteral v. Cummins, 6 Serg.& 
R. 343; Legaux v. Feasor, 1 Yeates 
586. 


R.I.—McKendall Vv. National 
Wholesale Confectionery Co., 148 A. 
/ 315, 50 R.I. 424; Read v. Dunn, 138 A. 
/ 210, AS rR. 437; Wells v. Knight, 
80 A. 16, 32 R.I. 432; Mossessian v. 
Callender, etc., Co., 53 A. 806, 22 R.I. 
168; Brennan v. Carpenter, ris 


[63 C. J.—51] 
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and on the case? so long as any distinction is main- 
tained, the courts will recognize it.* 
been held that such a statute related to the distinc- 
tion in form only, and was inapplicable as to mat- 
ters of substance. 


Thus it has 


Generally speaking, the funda- 


mental requirements upon which the right to recover 


At 


action.® 


474, 


ORS cere eat v. Murray, 16 S.C.L. 


Va.—Jordan v. Wyatt, 4 Gratt. (45 
Va); 151, 40° Am. D. 7203)" Taylor v. 
Rainbow, 2 Hen.&M. (12 Va.) 423. 


Eng.—Leame v. Bray, 3 East 593, 
102 Reprint 724; Reynolds v. Clerk, 
8 Mod. 272, 88 Reprint 193; Day v. 
Edwards, 5 T.R. 648, 101 Reprint 361; 
Scott v. Shepherd, 3 Wils.C.P. 403, 95 
Reprint 1124. 


“And it is a settled distinction that, 
when an act is done which is, in it- 
self, an immediate injury to another’s 
person or property, there the remedy 
is usually by an action of trespass vi 
et armis; but where there is no act 
done, but only a culpable omission, or 
where the act is not immediately in- 
jurious, but only by consequence and 
collaterally, there no action of tres- 
pass vi et armis will lie, but an ac- 
tion on the special case, for damages 
consequent on such omission or act.’ 
38 Blackstone Comm. p 122 [quot 
Munal v. Brown, 70 F. 967, 968; Jor- 
dan v. Wyatt, 4 Gratt. (45 Va.) 151, 
153, 47 Am.D. 720]. 


“Where the injury is the effect of | 


force, direct and intentional, the ac- 
tion must be in trespass and not on 
the case; where the injury is the 
effect of negligence, though the force 
be direct or immediate, the plaintiff 
has an election to sue either in tres- 
pass or in trespass on the case.” Mc- 
Kendall v. National Wholesale Con- 
fectionery Co., 148 A. 315, 50 R.I. 424 
[eit Brennan v. Carpenter, 1 R.I. 474]. 


[a] Trespass held proper remedy 
in the case of: (1) Beating plain- 
tiff’s slave. Wilson v. Kedgeley, 30 F. 
GasiNo.~ 273815, 17 @ranchG ©) 477; 
Carsten v. Murray, 16 S.C.L. 113. (2) 
Burning plaintiff’s wood. Jordan v. 
Wyatt, 4 Gratt. (45 Va.) 151, 47 Am.D. 
720. (3) Collision between vessels. 
Gates v. Miles, 3-Conn. 64, 70; Perci- 
val v. Hickey, 18 Johns. (N.Y.) 257, 
9 Am.D. 210. (4) Death by wrong- 
ful act. Read v. Dunn, 138 A. 210, 
48 R.I. 487; Wells v. Knight, 80 A. 
Dg eorah dee) Be 432. (5) Destruction of 
a dam. Wilson v. Smith, 10 Wend. 
(N.Y.) 324; Kelly v. Lett, 35 N.C. 50. 


(6) Injury from gunshot. Taylor v. 
Rainbow, 2 Hen.&M. (12 Va.) 423. 
(7) Setting a dog upon horses. 


Painter v. Baker, 16 111. 103. (8) Un- 
Jawful seizure and sale of lumber. 
Crawford v. Waterson, 5 Fla. 472. 


99. See also Actions §§ 117, 126; 
Case, Action on § 4. 


[a] Case would have been proper: 
(1) Against a school district clerk 


in trespass rests have not been changed by statute;5 
and hence a prosecution instituted by the state un- 
der trespass nuisance act was held to be an action 
of trespass, with the technical characteristics of such 


Action for nuisance distinguished. An action for 
nuisance’ rather than trespass has been held to be 
the proper remedy in some e¢ases,® such as a surface 
owner’s complaint against the operation of aero- 
planes over his land,® and an action for damages 
to real property from an overflow and seepage of 


for a wrongful act in connection with 
a tax, as a result of which plaintiff 
was arrested for not paying the tax. 
Taft v. Metcalf, 11 Pick. (Mass.) 456. 
(2) For injuries inflicted by defend- 
ant’s servant. Mossessian v. Cal- 
lender, McAuslan & Troup Co., 52 A. 
806, 24 R.I. 168. 


1. See statutory provisions. 
2. See Actions §§ 128, 129. 


Election of remedies see Election 
of Remedies 20 C.J: p 1 


3. Place \v.. Brann, 77... Me)- 3423 
Moulton vy. Smith, 32 Me. 406; Leath- 
ers v. Carr, 24 Me. 351; McKendall 
v. National Wholesale Confectionery 
Co., 148 A. 315, 50 R.I. 424; Mosses- 
sian v. Callender, McAuslan & Troup 
Co., 52 A. 806, 24 R.I. 168. 


4 Place v. Brann, 77 Me. 
Sawyer v. Goodwin, 34 Me. 


5. Griffin v. Delaware & Hudson 
Co., 101 A. 750, 257 Pa. 482; Heaton 
SE prserest S a tre R. Co., 98 Pa.Super. 


342; 
19. 


[a] Exclusiveness of statutory 
remedies.—(1) The landowner is not 
required to proceed under the eminent 
domain statutes where the statutory 
procedure under them has not been 
followed, but may resort to any and 
all the usual legal remedies. Pitts- 
burgh, etc., R. Co., v. Swinney, 97 Ind. 
586. (2) He may sue in trespass in- 
stead of under such statute for com- 
pensation where a foreign telegraph 
corporation has not complied with the 
law requiring it to become a domestic 
corporation before exercising the 
right of eminent domain (Baldwin v. 
Postal Tel. Cable Co., 59 S.E. 67, 78 
S.C. 419; Duke v. Postal Tel.-Cable 
Cos, 50. S:2.2,6:75, TL S.C. 95) C3) on 
where a railroad has built its tracks 
in a street of which plaintiff owns the 
fee (Loop vy. Chamberlain, 17 Wis. 
504; Pomeroy v. Milwaukee, ete., R. 
Co., 16 Wis. 640). (4) And he need 
not arbitrate under them where pro- 
ceedings to expropriate water rights 
have not been properly taken. Saun- 
by v. London Water Com’rs, [1906] 
A.C. 110 [rev 34 Can.S.C. 6501]. 


6. David v. State, 89 A. 214, 27 Del. 
464. 


7, See Nuisances § 356. 


8. Swetland v. Curtiss Airports 
Corporation, 55 F.(2d) 201 [mod 41 F. 
(2d) 929]; Murray v. Buckner, 15 
OhioN.P.N.S. 424. 


9. Swetland v. Curtiss Airports 
Corporation, 55 F.(2d) 201 [mod 41 
F.(2d) 929). 
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Trespass vi et armis. Since force is an element of 
trespass,'! “trespass vi et armis” is a name given to 
an action for an injury committed with direct or 


immediate force or violence against plaintiff’s per- 
son or his property.” 


[§ 129] b. Trespass Quare Clausum.1* Trespass 
quare clausum fregit, which is strictly legal in char- 
acter,!+ is an action for breaking the close of an- 
other, and forcibly and unlawfully entering on an- 
other’s land,t® and‘in this connection, the term 
“close” signifies an interest in the soil, not merely an 
enclosure.!® The gist of the action is the entry*’ and 
therefore any act performed thereafter is merely an 
aggravation of damages.18 In harmony with this 
rule it is held that trespass quare clausum is not 
the proper remedy for an injury committed after 
an entry by permission,!® but that the action does 
lie for a forcible violation of the right of posses- 
sion of realty.2° It will also lie for the removal 
of part of the realty,?1 and is a proper remedy 
against a sublessee where subletting is contrary to 
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statute,22 or in favor of a life-tenant for « é 
ance of part of the realty.?* It cannot be main- 
tained for breaking and entering property not real 
estate.?* 


Trial of title. -Since the .gist of trespass is an — 


injury to plaintiff’s possession,?® the general rule is 
that trespass quare clausum is not the proper remedy 
to try plaintiff’s title,?® unless defendant defends on 
the ground that title is in him.” However, in some 
jurisdictions trespass quare clausum, it is held, is 
available for the trial of title to land.?8 Ordinarily, 
when title is in question and defendant has posses- 
sion, ejectment is the remedy*® and trespass quare 
clausum cannot be employed as a substitute.®° 


[§ 130] c. Trespass de Bonis. Trespass de bonis 
asportatis is a common-law action brought by .an 
owner of goods to recover damages for taking and 
carrying them away,*! and it is no defense that the 
defendant afterward returned the goods.*?. Any un- 
lawful interference with, or exercise of ownership 
over, property to the exclusion of the owner, is suffi- 
cient to sustain the action, actual, forcible dispos- 


” 


[§§ 128-130 : 


sever- 


10. Murray v. 15 Ohio 


N.P.N.S. 424. 
11. See supra § 6. 


12. Munal v. Brown, 70 F. 967, 968. 
See Legaux vy. Feasor, 1 Yeates (Pa.) 
586, 587; Taylor v. Rainbow, 2 Hen.& 
M. (12 Va.) 423, 438; Reynolds v. 
Clarke, 2 Ld.Raym. 1399, 92 Reprint 
410, 1 Str. 634, 93 Reprint 747. 


13. Real action generally see Real 
Actions 52 C.J. p 1160. 


Real action distinguished see Ac- 
tions § 123. 


14. Shumway v. Shumway, 42 N.Y. 
143 [aff 1 Lans. 474]. 


Buckner, 


15. Morris v. Hazel, 77 A. 766, 24 
Del. 324. 

16. Prussner v. Brady, 136 Ill.App. 
395. 


“Close” see 11 C.J. p 917. 


17. %Ill—Prussner v. Brady, 
Tll.App. 395. 


Ind.—Owens v. Lewis, 46 Ind. 488; 
Green v. Boody, 21 Ind. 10; Rucker 
v. McNeely, 4 Blackf. 179. 


Me.—Harlow v. Pulsifer, 120 A. 621, 
122 Me. 472; Bryant v. Sparrow, 62 
Me. 546; Hunnewell v. Hobart, 42 
Me. 565. 


oe ea v. Redman, 45 Mo.App. 

N.H.—Adams v. Blodgett, 47 N.H. 
219, 90 Am.D. 569; Brown v. Manter, 
22 N.H. 468; Ferrin v. Symonds, 11 N. 
ane Wendell v. Johnson, 8 N.H. 
220. A 


N.Y.—Van Leuven v. Lyke, 1 N.Y. 
515, 49 Am.D, 346. 


N.C.—Smith v. Ingram, 29 N.C. 175. 


Eing.—Taylor v. Cole, 3 T.R. 292, 
100 Reprint 582. 


[a] Cutting trees.—The breaking 
of the close was the gist of the ac- 
tion, and the cutting down of the 
trees only matter of aggravation. 
Owens v. Lewis, 46 Ind. 488, 15 Am. 
R. 295; Rucker v. McNeely, 4 Blackf. 
Cindi 179: 


[b] Injury by bees.—For injury 
to plaintiff’s mules done by defend- 
ant’s bees it has been held that tres- 
pass quare clausum is not the proper 


136 


remedy. Petey Mfg. Co. v. Dryden, 
62 A. 1056, 21 Del. 166. 


18. See cases supra note 17; 
also infra § 235. 


19. Hunnewell v. Hobart, 42 Me. 
565; Jewell v. Mahood, 44 N.H. 474, 
84 Am.D. 90. But see Dohson v. Pos- 
tal Tel.-Cable Co., 60 S.E. 948, 79 S. 
C. 429 (holding that where a tele- 
graph company claiming a right un- 
der an agreement with an owner en- 
tered on the land and erected poles 
thereon and strung wires, the remedy 
of the owner, claiming that the agree- 
ment was fraudulently obtained, was 
by action for trespass, and not by 
condemnation proceedings under the 
statutes); Phillips v. Am. Tel. & 
Del * Co Lol) Sibek2 4a StS souks 
Mason v. Postal Tel. Cable Co., 50 S.E. 
781, 71 S.C. 150; Burnett v. Postal 
ek Cable Co., 50 S.E. 780, 71 S.C. 


and 


20. Uttendorffer v. Saegers, 50 Cal. 
496; Jackson v. Rounseville, 5 Mete. 
(Mass.) 127; American Union Tel. 
Co. v. Middleton, 80 N.Y. 408; Gord- 
ner v. Blades Lumber Co., 56 S.E. 695, 


144 N.C. 110; Pearson vy. Smith, i N. 
Copel 
[a]. Rule applied where defendant 


tore down buildings and dug up fruit 
trees after forcible entry. Utten- 
dorffer v. Saegers, 50 Cal. 496. 


[b] Church pews. — Jackson v. 
Rounseville, 5 Metc. (Mass.) 127. 


[c] Telegraph poles. — American 
peers Tel. Co. v. Middleton, 80 N.Y. 


[d] lLandlord’s interference with 
possession.—“‘The right of a tenant 
to maintain trespass quare clausum 
fregit against his landlord for an un- 
lawful entry upon him before the 
tenancy is terminated, is well set- 
tled.” Bryant v. Sparrow, 62 Me. 546 
[cit Brock v. Berry, 31 Me. 298; Dick- 
inson v. Goodspeed, 8 Cush. (Mass.) 
11:9}. To same effect Harlow v. 
Pulsifer, 120 A. 621, 122 Me. 472. 


21. Eldridge v. Gorman, 60 A. 643, 
77 Conn. 699 (trees); Milltown Lum- 
ber Co. °v. Carter, 68 ‘S.B. 270: °5 Ga. 
App. 344 (trees); Kent County Agri- 
cultural Soc. v. Ide, 87 N.W. 369, 128 
Mich. 423 (a barn); Perry vy. Carr, 
44 N.H. 118 (manure made on the 


premises). 


[a] Election of remedies.—A land- 
owner whose standing timber has 
been cut and carried away by a tres- 
passer has an election of remedies. 
He may treat the transaction as an 
injury to the realty and sue in tres- 
pass quare clausum fregit, or, since 


the timber as soon as severed becomes | 


personalty, he may maintain trover 
or any other form of action appro- 
priate to the recovery of personalty 
or for damages for injury to or con- 
version of the severed timber, or he 
may waive the tort, and sue in im- 
plied assumpsit for the value. Mill- 
town Lumber Co. vy. Carter, 63 S.E. 
270, 5 Ga.App. 344. e 


22. Brown v. Pope, 65 S.W. 42, 27 
Tex.Civ.App. 225. ‘ 


23. C. W. Zimmerman Mfg. Co. v. 
Daffin, 42 So. 858, 149 Ala. 380, 123 
Am.S.R. 58, 9 L.R.A.N.S. 663. 


24 Burleigh v. Ford, 59 N.H. 536 
(a wooden tent). 


25. See supra § 4. 


26. Faulkner v. Rocket, 80 A. 380, 
33. °R. Le 252: 


27. Lavin v. Dodge, 73 A. 376, 30 
R.I. 8; Carpenter v. Logee, 53 A. 288, 
24 R.I. 383; Schaeffer v. Brown, 50 
A. 640, 23 R.I. 364; Sayles v. Mitchell, 
47 A. 320,522 RT. 2388 


28. West v. Pusey, 77 A. 973, 113 
Md. 569; Ridgely v. Bond, 17 Md. 14. 
See also Trespass To Try Title. 


“To maintain an action of trespass 
quare clausum fregit, the plaintiff 
must either show title to the land 
on which the trespass was committed 
or that he was in actual possession 
thereof at the time of the trespass.” 
Ridgely v. Bond, 17 Md. 14, 22 [foll 
oho v. Shipley, 1 Harr.&J. (M4a.) 


29. See Hjectment 19 C.J. p 1021. 


30. Lee v. Raiford, 54 So. 543, 171 
Ala. 124; Hilty v. Strickling, 141 A. 
479, 292 Pa.° 619. 


Lowenburg v. Rosenthal, 22 P. 
Or. 178. Z 


See supra § 86. 


Sl. 
601, 18 
32. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 130-133] 


session being unnecessary.*3 


mistake.?® 


stitute for ejectment.*° 


for its value.*1 


33. Miller v. Baker, 1 Metc. 
(Mass.) 27; Gibbs v. Chase, 10 Mass. 
125, 128; Phillips v. Hall, 8 Wend. 
(N.Y.) 610, 24 Am.D. 108; Reynolds 
v. Shuler, 5 Cow. (N.Y.) 323; Dexter 
v. Cole, 6 Wis. 319, 70 Am.D. 465. 


34. See supra § 5. 


35. Dexter v. Cole, 6 Wis. 319, 70 
Am.D. 465. 


36. Meinke v. 
269. 


37. Demers v. Desrosier, 
L.R. (Alta.) 401. 


38. Taylor v. Burt, etce., Lumber 
Co., 109 S.W. 348, 33 Ky.L. 191; Den- 
nis v. Strunk, 108 S.W. 957, 32 Ky.L. 
1230 (trees); Wadleigh v. Janvrin, 41 
N.H. 503, 77 Am.D. 780 (fixtures). 


39. C. W. Zimmerman Mfg. Co. v. 
Daffin, 42 So. 858, 149 Ala. 380, 123 
Am.S.R. 58; 9 L.R.A.N.S. 663. 


40. Lee v. Raiford, 54 So. 543, 171 
Ala. 124. 


41. Winn v. Schramm, 
App.) 39 S.W.(2d) 645. 


[a] Detinue or trespass.—Where 
plaintiff owned the land upon which 
the trees wrongfully cut by defend- 
ant were standing, plaintiff could 
maintain either detinue or trespass 
for the value thereof. Taylor & Crate 
v. Burt, ete., Lumber Co., 109 S.W. 
348, 33 Ky.L. 191. 


[b] rover, replevin, ox trespass. 
—One whose timber has been wrong- 
fully taken from his land by another 
may sue in trespass, or for the re- 
covery of the specific property, or its 
walue, if it cannot be obtained, as 
provided by Civ. Code Pr. §§ 180-193; 
or he may treat the property as con- 
verted by defendant and sue in trover 
for its value. Dennis v. Strunk, 108 
S.W. 957, 32 Ky.L. 1230. 

42. American Sand & Gravel Co. 
v. Spencer, 103 N.E. 426, 55 Ind.App. 
§23. 

43. Western Book, etc., Co. v. 
Jevyne, 78 Ill.App. 668 [aff 53 N.E. 
565, 179 Ill. 71). 

44. Winkley v. Hill, 6 N.H. 391. 

45. Western Book & Stationery Co. 
v. Jevne; 78 Ill.App. 668 [aff 53 N.E. 
565,-179 Tl. 71). 

46. Western Book & Stationery 
Co. v. Jevne, supra. 


Nelson, 56 Ill.App. 


3 Dom. 


(Tex.Civ. 


Intent is unimpor- 
tant;** it is sufficient if the act be committed with- 
out justifiable cause, even though accidentally or by 
x In accordance with the foregoing rules 
it has been held that trespass de bonis lies by a les- 
see whose term is to begin in futuro for destruc- 
tion by the lessor of a growing crop which the les- 
see has agreed to buy,®® for the seizure of goods un- 
der execution issued on irregular judgment,*7 and 
for taking and carrying away fixtures or portions 
of realty temporarily severed,?® but it does not lie 
in favor of a life-tenant for the severing and taking 
of trees in view of the nature of his interest in the 
premises,°® and it may not be employed as a sub- 
It has also been held that 
the owner may sue for property or, in alternative, 
An action for the value of sand 
taken from plaintiff’s land, waiving damages to the 
land as such, was in the nature of trespass de bonis 
asportatis, rather than quare clausum fregit.*? 


[§ 131] d. Trespass for Mesne Profits. 
for mesne profits is the remedy for keeping plaintiff 
out of possession, brought after regaining posses- 
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Trespass 


47. Wilson v. MclInturff, (Mo. 
App.) 198 S.W. 421. 
48. U.S.—Ellenwood v. Marietta 


Chair Co., 15 S.Ct. 771, 158 U.S. 105, 39 
L.Ed. 913; Livingston v. Jefferson, 15 
Fed.Cas.No.. 8,411, 1 Brock. 203, 4 
Hughes 606; Potomac Milling & Ice 
Co. v. Baltimore & O. R. Co., 217 F. 
665; Kentucky Coal Lands Co. v. Min- 
eral Development Co., 191 F. 889. 


se aR tks abe v. Ingersoll, 23 Ala. 


Idaho.—Taylor v. Sommers Bros., 
Match Co., 204 P. 472, 35 Idaho 30, 
42 A.L.R. 189. 


Ill.— Eachus v. Illinois, ete., Canal, 
17 Til. 534. 


Ind.—Du Breuil v. Pennsylvania 
Co., 29 N.E. 909, 130 Ind. 137; Loeb 
v. Mathis, 37 Ind. 306. 


Kan.—Brown y. Irwin, 27 P. 184, 
47 Kan. 50. 


Me.—Arizona Commercial Mining 
Co. v. Iron Cap Copper Co., 110 A. 
429, 119 Me. 213. 


Mass.—Allin. v. Connecticut River 
Lumber Co., 23 N.E. 581, 150 Mass. 
560, 6 L.R.A. 416. 


Neb.—Kroll y. Chicago, B. & Q. R. 
Co., 152 N.W. 548, 98 Neb. 322. 


N.J.—Hill v. Nelson, 57 A. 411, 70 
N.J.Law 376. 


N.Y.—Jacobus v. Colgate, 111 N.E. 
837, 217 N.Y. 235; Sentenis v. Ladew, 
35 N.E. 650, 140 N.Y. 468, 37 Am.S. 
R. 569; Dodge v. Colby, 15 N.E. 703, 
108 N.Y. 445, 28 N.Y.Wkly.Dig. 223; 
Cragin v. Lovell,-88 N.Y. 258, 2 N.Y. 
Civ.Proc. 128; American Union Tel. 
Co. v. Middleton, 80 N.Y. 408; Sprague 
Nat. Bank v. Erie R. Co., 57 N.Y.S. 
844, 40 App.Div. 69 [dism 62 N.E. 
1100; 170 N.Y.) 577]; De’ Courcy v. 
Stewart, 20 Hun 561. See Atlantic, 
etc.,. Tel. Co. vy. Baltimore, etc., R. 
Cos* 46 ENY. Super.) 37, 680) o Latl 87 
N.Y. 355]. 

Or.——Montesano Lumber 
Co. v. Portland Iron Works, 
244, 78 Or. 53. 


vVt.—wNiles v. Howe, 57 Vt. 388. 


Wis.—Bettys v. Milwaukee, etc., R. 
Co., 37 Wis. 323. 

Eng.—British South Africa Co. v. 
Companhia de Mocambique, [1893] ‘A. 
C. 602; Doulson v. Matthews, 4 T.R. 
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sion,** and lies after judgment in a writ of entry, 
without showing any actual entry.*4 
brought in form trespass quare clausum fregit,*® 
and a judgment in ejectment is not necessary as a 
basis for the action*® but it must be shown that there 
was a wrongful entry or holding.4? 


[§ 132] B. Jurisdiction and Venue—1. Jurisdic- 
tion—a. Subject Matter. 
the courts of one state have no jurisdiction of an 
action for trespass upon land situated in another 
state*® and jurisdiction is not acquired from the 
fact that the trespass involves a taking for which 
plaintiff could recover in trover.*? Furthermore dam- 
ages cannot be recovered in another action for the 
trespass to such realty,®° although it has been held 
that in trespass to a tract of land lying in two states 
the injury to the part outside the state may be shown 
to enhance the damages.°! 
have jurisdiction of marine trespasses, where the 
question depends on the municipal law of this coun- 
try, and not upon the law of nations.>? 
gress had done nothing to displace the laws of the 
state and the jurisdiction of its courts with respect 


It may be 


The general rule is that 


Courts of common law 


Since con- 


503, 100 Reprint 1143. But see Mos- 
tyn v. Fabrigas, Cowp. 161, 98 Reprint 
1021 (dictum of Lord Mansfield). 


[a] Reason for rule.—Since an 
action of trespass quare is local in 
its nature, by statute as well as by 
common law, it will not lie, where 
the land is located in another state. 
American Union Tel. Co. v. Middle- 
ton, 80 N.Y. 408. 


[b] Effect of statutes—(1) A 
statute providing that all personal ac- 
tions, except certain named, may be 
commenced by trustee process, and 
requiring trustee writs to be return- 
able in the county where the trustee 
lives, does not give jurisdiction of 
an action for trespass to land com- 
mitted in another state, although such 
action is personal, and may be begun 
by trustee process. Allin v. Conneét- 
icut River Lumber Co., 23 N.E. 581, 
150 Mass. 560, 6 L.R.A. 416. (2) A 
statute requiring actions for injury 
to real property to be brought in 
the county where the real estate was 
located was a statute defining juris- 
diction, and not venue. Loeb v. 
Mathis, 37 Ind. 306. (3) Statute au- 
thorizing an action for injuries to 
real estate located outside the state 
was not retroactive, and under it the 
primary wrong was still the viola- 
tion of the law of the state where 
the act was done and the primary 
right which it redressed was defined 
by the foreign law. Jacobus v. Col- 
gate, 111 N.E. 837, 217 N.Y. 235. 


[c] In Minnesota, however, it has 
been held that an action for damages 
for injuries to real property is on 
principle just as transitory in its na- 
ture as one on contract or for a tort 
committed on the person or person- 
al property. It is a personal action 
and may, therefore, be maintained in 
this state for injury to land lying in 
another state. Little v. Chicago, etc., 
R. Co., 67 N.W. 846, 65 Minn. 48, 60 
Am.S.R. 421, 33‘L.R.A. . 423. 


49. Dodge y. Colby, 15 N.E. 703, 
108 N.Y. 445, 28 N.Y.Wkly.Dig. 228. 


50. McKenna v. Fisk, 16 F.Cas.No. 
8,852, 1 Hayw.&H. 179 (in trespass 
to personalty committed on plaintiff's 
land in another state). 


51. Gorman y. Marsteller, 10 F. 
Cas.No. 5,629, 2 CranchC.C. 311. 


52. Hallett v. Novion, 14 Johns. 
(N.Y.) 273 [rev 16 Johns, 3827]. 


1 
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to lands ceded to the United States for the Brooklyn 
Navy Yard, a state court had jurisdiction of an ac- 
tion for trespass committed there.®* 


[§ 133] b. Person. Under special statute®+ juris- 
diction in cases of trespass may be made to depend 
upon jurisdiction of the parties.°> Where two are 
sued as joint trespassers, and one resides outside the 
county, the court has prima facie jurisdiction as to 
both,®* but if the evidence shows that the one residing 
within the county is not a co-trespasser, there should 
be a finding in favor of the non-resident, no matter 
how clearly his separate liability was shown.°? 


[§ 134] c. Courts of Limited Jurisdiction—(1) In 
General. Some courts have no jurisdiction of an 
action of trespass quare clausum fregit®® while oth- 
ers have jurisdiction which by statutes is limited by 
the amount of damages claimed,®® or dependent on 
whether title is involved.®® In any action of tres- 
pass a state court cannot decide a federal question.** 


In District of Columbia the courts have a like 
jurisdiction in trespass to personalty with the Eng- 
lish and state courts, and must apply the same com- 
mon-law principles which regulate the mode of 
bringing such actions, the pleadings, and the proof.°®? 


New York court of claims has jurisdiction to try 
a claim for a trespass done by the State of New 
York.°* 


[§ 135] (2) Title Involved. Under some statutes 


58. Barrett v. Palmer, 31 N.E. 1017, 


135 N.Y. 339, 31 Am.S.R. 835, 17 L.R.|6 Hill (N.Y.) 342; Willoughby v. 

A. 720. Jenks, ‘20 Wend. (N-Y.} 96> Whitiney 4 MeConnell "vice ee ae 
54. See statutory provisions. pane epi HEL De ee Ont.W.N. 23]; Wetherall v. Garlow, 
55. Burke v. Grace, 4 A. 257, 53|338; Radley v. Brice, 6 Wend. (N-y.) | 2° U-C:Q.B. (Ont.) 1. i 

Conn. 518; Curtiss v. Atwood, 51/539; Striker v. Mott, 6 Wend. (N.Y.) 77. See cases supra this section. 

oo Ste a HS 78. Jeffrey v. Owen, 41 N.J.Law 
56. Lee v. West, 47 Ga. 311. 70. Commonwealth v. Church, 24] 260; Campfield v. Johnson, 21 N.J. 
57. Lee v. West, supra. et Neti 4 es ae ee Hee * Oo see 

a a rimina, prosecutions.—The 5 effrey v. Owen, .J.Law 
58. See statutory provisions. statute was inapplicable to criminal|260; Campfield v. Johnson, 21 N.J. 
[a] County court.—Elliott v. Hall, | prosecutions. Com. v. Church, 24 Pa.| Law 83; Ehle v. Quackenboss, § Hill 

8 Ala. 508. Dist. EG; CNEY Disb Si7- 

[b] Superior court for Kennebec 71. Wood v. Essex, 94 A. 666, 38 80. McClellan vy. Hurd, 40 P. 445, 

County.—Bartlett v. Baybutt, 39 A.|R.I. 21. 21 Colo. 197. ; 

CSU mene my [a] District court had jurisdic-| g1. Lipsky vy. Borgman, 9 N.W. 
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Hill (N.Y.) 537; Randall v. Crandall, 
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[§§ 132-135 


certain courts have no jurisdiction of an action of 
trespass where title is involved,** and some of these 
statutes have received judicial construction and ap- 
plication, as in Colorado,®* Michigan,°* Nebraska,°* 
New Jersey,°® New York,*® Pennsylvania,’® Rhode 
Island,?! Texas,72_ Vermont,’? Wisconsin,’* New 
Brunswick,*® and Ontario.** However, even though 
a justice is unauthorized to act when title is in- 
volved,?7 and cannot determine the right of pos: 
session,”® he may try and determine the fact of 
possession. *® 


Title when involved. It has been held that title 
was involved or in issue where defendant claimed 
title,e° where an allegation of title was denied** 
or a notice of justification was subjoined to the gen- 
eral issue,’2 or where possession was constructive, 
and could only be shown by the production of title,** 
such as where the trespass was on a public highway, 
or street,’* or private road,®® or a right of way®® was 
claimed. 


Title when not involved. It has been held that 
title was not involved or in issue where the action 
followed an ejectment action between the parties.°* 


The question of actual possession is not one of title.** | 


Plea of license does not put title in issue.*®’ 


Title when not necessarily involved. An injury to 
the freehold does not necessarily involve title.°° The 
location of a boundary line on the land does not 


necessarily involve title,? nor does the removal of || 


B. 29. 


59. See statutory provisions. 


[a] Justices’ courts.—Pitts v. 
Looby, 32 N.E. 519, 142 Ill. 534 (jus- 
tice’s court, two hundred dollars); 
Montgomery v. Edwards, 45 Vt. 75 
(justice’s court, twenty dollars). 


60. See infra § 135. 


61. Gelston y. Hoyt, 3 Wheat. (U. 
S.) 246, 4 L.Ed. 381. 


62. McKenna v. Fisk, 1 How. (U. 
S.) 241, 11 L.Hd. 117. 


63. Remington v. State, 101 N.Y. 
S. 952, 116 App.Div. 522. 


64. See statutory provisions. 
65. McClellan v. Hurd, 40 P. 445, 
2] Colo. 197; Smith vy. Schlink, 40 P. 


478, 6 Colo.App. 228. 


66. Ostrom y. Potter, 38 N.W. 670, 
71 Mich. 44. 


67. Dold v. Knudsen, 97 N.W. 482, 
70 Neb. 873. 

68. Gregory v. Kanouse, 11 N.J. 
Law 62. 


69. Haley v. Wheeler, 8 Hun (N. 
Y.) 569; Dolittle v. Eddy, 7 Barb. 
(N.Y.) 74; Ehle v. Quackenboss, 6 


tion of an action of trespass to land, 
although title thereto was in issue. 
Wood v. Essex, 94 A. 666, 38 R.I. 21. 


72. Victoria v. Schott, 29 S.W. 681, 
9 Tex.Civ.App. 332; Hatch v. Allen, 
3 Tex.A.Civ.Cas. § 229; Brown v. 
Brown, 3 Tex.A.Civ.Cas. § 82; Gulf, 
etce., R. Co. v.. Graves, 1 Tex.A.Civ. 
Cas. § 579. 


[a] Title as incidental question.— 
(1) The fact that a question of title 
may incidentally arise will not oust 
the jurisdiction (Hatch v. Allen, 3 
Tex.A.Civ.Cas. § 229), (2) where the 
action is for damages and not to de- 
termine title (Victoria v. Schott, 29 
S.W. 681, 9 Tex.Civ.App. 332; Brown 
v. Brown, 3 Tex.A.Civ.Cas. § 82), (3) 
Since “the jurisdiction of the county 
court is denied only where the suit 
is for the recovery of land or the 
enforcement of a lien on land” (Gulf, 
ete., R. .Co. v. Graves, 1 Tex.A.Civ. 
Cas. § 579). 

73 Long v. Ober, 51 Vt. 73. 

74. Reilly v. Howe, 76 N.W. 1114, 
101 Wis. 108; Lipsky v. Borgman, 
asa 158, 52 Wis. 256, 38 Am.R. 


75. Armstrong v. McGourty, 22 N. 


158, 52 Wis. 256, 38 Am.R. 735. 


82. Radley v. Brice, 6 Wend. (N. 
Yoo 3.o 


83. Orris v. Kempton, 63 N.W. 68, 
105 Mich. 229; Dold v. Knudsen, 97 
N.W. 482, 70 Neb. 373. 


84. Ostrom vy. Potter, 38 N.W. 670, 
71 Mich. 44; Randall v. Crandall, 6 
Hill (N.Y.) 342; Willoughby vy. Jenks, 
20 Wend. (N.Y.) 96; Whiting v. Dud- 
ley, 19° Wend. (N.Y.) 373. 


85. 
(N.Y.) 338. 
86. Striker v. Mott, 6 Wend. (N. 


Y.) 465; Heaton v. Ferris, 1 Johns. 
(N.Y.) 146. 


87. Haley v. Wheeler, 8 Hun (N. 
Y.) 569. 


88. Ehle v. Quackenboss, 6 Hill (N. 
Y.) 537. 


89. Dolittle v. Eddy, 7 Barb. (N. 
Yas 


90. Gregory v. Kanouse, 
Law 62. 


La Nese 


91. La Rue v. Smith, 47 N.E. 796, 
153 N.Y. 428. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Saunders vy. Wilson, 15 Wend. | 
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§ 185-187] 


a division fence.®2 


[§ 136] 2. Venue®*—a. In General. Trespass to 
realty, being a local action®* must be brought in 
_ the county where the land lies,®® but trespass to per- 
sonalty is transitory and may be brought wherever 
the defendant can be found, regardless of the place 
However, trespass for personal in- 
juries®’ or for false imprisonment?’ have been held 


of trespass.°® 


to be local actions. 
{[§ 137] b. Under Statutes. 


92. Smith v. Schlink, 40 P. 478, 6 
Colo.App. 228. 


mee: Generally see Venue [40 Cyc 


-ehirads of venue see Venue [40 Cyc 


94 U.S.—ILivingston vy. Jefferson, 
150 E.Cas.No. 8,411, 1 Brock. 2038, 4 
Hughes 606; McKenna v. Fisk, 1 


How. 241, 11 L.Ed. 117. 


Ind.—Prichard v. Campbell, 5 Ind. 
494; Ham vy. Rogers, 6 Blackf. 559. 


Iowa.—Chapman v. Morgan, 2 
Greene 374. 


Ky.—Meehan y. Edwards, 18 .S.W. 
Be sie Fey. 5745 19 US. Wael 79°13 sky. 


Me.—Gordon v. Merry, 65 Me. 168. 


Md.—Gusdorff v. Duncan, 50 A. 574, 
94 Md. 160. 


N.H.—Ford v. Burleigh, 
388. 


N.J.—Jenkins v. Crevier, 13 A. 28, 
50 N.J.Law 351; Champion v. Dough- 
ty, 18 N.J.Law-3, 35 Am.D. 523. 


N.Y.—Barrett v. Palmer, 31 N.E. 
Hon? 135 N:Y..336, 81° Am:S-R.. 835, 
17 L.R.A. 720; Dodge v. Colby, 15 N. 
E. 703, 108 N.Y. 445; Cragin v. Lovell, 
SSN. Y. 258, N.Y.Civ.Proc. 128; 
American Union Tel. Co. v. Middle- 
town, 80 N.Y. 408; Huenermund v. 
Erie R. Co., 48 How.Pr. 55. 


Pa.—Mather v. Ministers of Trinity 
Church, 3 Serg.&R. 509, 8 Am.D. 663. 


Tenn.—Roach Damron, 2 
Humphr. 425. 


But see Hannibal, etc., R. Co. v. Ma- 
honey, 42 Mo. 467 (holding that “the 
action of trespass is strictly person- 
al, and may be brought anywhere, re- 
gardless of the place where the sup- 
posed injury happened’’). 


[a] Cutting and removing trees.— 
(1) While in New York a distinction 
has been taken between an action of 
trespass quare clausum and an ac- 
tion for damages for cutting and re- 
moving trees, holding the latter tran- 
sitory (Shank v. Cross, 9 Wend. (N. 
Y.) 160); (2) the rule in Kentucky 
is that~trespass for cutting and re- 
moving timber is within the statute 
requiring actions for injury to. real 
property to be brought in the county 
in which the property is located 
(Meehan v. Edwards, 18 S.W. 519, 92 
Ky. 574, 19 S.W. 179, 13 Ky.L. 803). 


95. U.S.—Gorman v. Marsteller, 10 
F.Cas.No. 5,629, 2 Cranchc.C. 311. 


Ind.—Prichard v. Campbell, 5 Ind. 


62 N.H. 


Vv. 


494: Ham v. Rogers, 6 Blackf. 559. 
Iowa.—Chapman v. Morgan, 2 
Greene 374. 


N.J.—Jenkins v. Crevier, 13 A. 28, 
50 N.J.Law 351; Champion v. Dough- 
ty, 18 N.J.Law 3, 35 Am.D. 523. : 


The rule declaring 
trespass to realty to be-a local action and requir- 
ing it to be brought in the county where the land 
is situated is expressly continued in force by some 
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statutes,?® and under many others the rule has not 


been materially changed,! some of the statutes of 
the latter kind having been construed and applied, 
as in Connecticut,” Iowa,? Maine,* New York,® Penn- 
sylvania,® and South Carolina.* 
termining the place of trial of actions for trespass 
to land, the legislature may disregard county lines® 
and in some states the common-law rule has been 
changed by statute or constitutional provision.® 


However, in de- 


Some of the statutes on this subject give jurisdic- 


other matters,11 


Tenn.—Roach 
Humphr. 425. 


[a] Creation of new county.— 
Where, subsequent to the trespass, 
but before the bringing of the action, 
a new county was formed including 
the land trespassed upon the action 
was properly brought in the new 
county. Champion v. Doughty, 18 N. 
J.Law 3, 35 Am.D. 5238. 


96. U.S.—McKenna vy. Fisk, 1 How. 
241, 11 L.Hd. 117. 


v. Damron, 2 


Ark.—Moores v. Winter, 53 S.W. 
1057,\67 Ark. 189. 
eo v. Burleigh, 62 N.H. 
N.J.—Hale v. 20 eeNieds 


Lawrence, 
Law 714, 47 Am.D. 190. 


N.Y.—Brice v. Vanderheyden, 9 
Wend. 472. 


Pa.—Guffey yv. Free, 19 Pa. 384. 


[a] Status of building as person- 
alty.—Building erected by one per- 
son upon the land of another under 
a parol license, was personal prop- 
erty, making an action for trespass 
for injury thereto transitory. Ford 
v. Burleigh, 62 N.H. 388. 


97. Chapman vy. Wilber, 6 Hill (N. 


Y.) 475; Brice v. Vanderheyden, 9 
Wend. (N.Y.) 472. 


98. Perry v. Mitchell, 5 Den. (N. 
Wa) bev. 

99. See statutory provisions. 

[a] As in Arkansas.—Jacks v. 


Moore, 33 Ark. 31. 


[b] In Nebraska.—Dryden v. Peru 
Bottom Drainage Dist. No. 1 of Ne- 
maha and Otoe Counties, 158 N.W. 
54, 99 Neb. 837; Jacobson v. Lynn, 
75 N.W. 2438, 54 Neb. 794. 


1. See statutory provisions. 

2. Burke v. Grace, 4 A. 257, 53 
Conny 53a. 1.Curtiss. v. Atwood, Jb) 
Conn. 169. 

[a] District court of Waterbury, 


under a special statute, had jurisdic- 
tion of an action for trespass to land, 
where a party resided, and land lay, 
within designated towns in another 
county. Curtiss v. Atwood, 51 Conn. 
169 [foll Burke v. Grace, 4 A. 257, 
53 Conn. 513). : 


-8. Barnes v. Davis, 2 Iowa 160. 


[a] Code does not change the com- 
mon-law rule that trespass quare 
clausum is a local action. Barnes vy. 
Davis, 2 Iowa 160. 


4 Gordon v. Merry, 65 Me. 168. 


[a] Trespass quare clausum may 
be maintained in the county where 
the land lies, even though neither 
plaintiff nor defendant resides in that 
county. Gordon v. Merry, 65 Me. 168. 


5. Freeman v. Thomson, 50 Hun 
340, 3 N.Y.S. 93, 16 N.Y.Civ.Proc. 186; 
Easton v. Booth, 32 Hun 464, 19 N.Y. 


tion to the courts within the jurisdiction where tres- 
passes are committed;*® and, in construing and ap- 
plying these statutes, the courts have held, among 


that certain actions are with the 


Wkly.Dig. 552. 


[a] Action for trespass to realty 
(1) under statute, is still local, and 
must be brought in the county where 
the real estate is situated. Easton 
v. Booth, 32 Hun 464, 19 N.Y.Wkly. 
Dig. 552. (2) However, it was held 
by the city court of Brooklyn that, 
under statute, trespass on realty was 
not a local action. Polley v. Wilkis- 
son, 5 N.Y.Civ.Proe. 135. (3) But the 
language. of another statute gave 
jurisdiction specially in such actions 
by residence of defendant, on service, 
in the city. Freeman v. Thomson, 
3°N.Y.S. 938, 50 Hun 340, 16 N.Y.Civ. 
Proc. 186. 


6& Neely v. Peoples Natural Gas 
Co., 37 Pittsb.Leg.J.N.S. (Pa.) 90. 


[a] Action for trespass to land 
should be carried on in the county in 
which the land is situated, even 
though the trespasser be a non-resi- 
dent. Neely v. Peoples Natural Gas 
Co., 37 Pittsb.Leg.J.N.S. (Pa.) 90. 


7. Henderson v. Bennett, 36 S.E. 2, 
58.S.C.-30. 


{a] Action for trespass to land 
should be brought in the county where 
the land lies, although all defendants 
live in other counties. Henderson v. 
Bennett, 36 S.E. 2, 58 S.C. 30. 


8. Curtiss v. Atwood, 51 Conn. 169. 


9. See constitutional and statu- 
tory provisions. 


[a] In Georgia a constitutional 
provision that all civil cases shall be 
tried in the county where defendant 
resides includes trespass to realty. 
Qsmond v. Flournoy, 34 Ga. 509. 


10. See statutory provisions. 


[a] In Texas under earlier stat- 
utes, this rule was limited to cases 
where the trespass was acrime. Rob- 
ertson v. Ephraim, 18 Tex. 118; Illies 
vi dnieht) 73) Mex. 32: 


11. See cases infra this note. 


[a] “Persons” construed.—A rail- 
road company was included in the 
term ‘persons’ in a statute confer- 
ring a right of action against ‘“‘per- 
sons” committing a trespass. Bartee 
v. Houston, etc., R. Co., 36 Tex. 648. 


[b] Nonresidence of defendants.— 
That all of the defendants resided 
outside of the county in which the 
trespass occurred was immaterial. 
Campbell v. Trimble, 12 S.W. 863, 75 
Tex. 270. 


[c] Limitations of rule.—The stat- 
ute extends only to an action against 
the trespasser individually, and does 
not authorize the bringing of an ac- 
tion against the sureties on a sheriff’s 
bond for a trespass committed by a 
deputy sheriff in the county where the 
trespass occurred instead of the coun- 
ty in which the bondsmen are domi- 
ciled, at least where neither the sher- 
iff nor deputy are joined. lLasater vy. 
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terms thereof12 and that others are not?® within the 


terms thereof. 
Joint rights and liabilities. 


separately liable.t® 


[§ 138] C. Conditions Precedent.1® A power com- 
pany, adding wires to brackets attached to plain- 
tiff’s garage, was not entitled to notice or a request 
An offer to restore the consideration 
for a contract was not a prerequisite to an action 


to desist.17 


Waits, 68 S.W. 500, 95 Tex. 553 [rev 
(Civ.App.) 67 S.W. 518). 


[d] Distinctions between trespass 
and case not made.—Fine distinc- 
tions between trespass and case will 
not be made, and accordingly where 
plaintiff was run down by defendant’s 
locomotive, the statute applied. SBar- 
ne v. Houston, ete, R. Co., 36 Tex. 


[Le] What constitutes trespass.— 
(1) A mere omission to perform a 
duty is not a “trespass.” Ricker v. 
Shoemaker, 16 S.W. 645, 81 Tex. 22: 
To same effect Winslow v. Gentry, 
(Tex.) 154 S.W. 260; Lawless v. Tid- 
well, (Tex.Civ.App.) 24 S.W.(2d) 515; 
Brown v. Calhoun, (Tex.Civ.App.) 22 
S.W.(2d) 757; Brooks v. Hornbeck, 
(Tex.Civ.App.) 274 S.W. 162; Camp- 
bell v. Wylie, (Tex.Civ.App.) 212 S. 
W. 980. (2) To constitute trespass 
within the meaning of the venue stat- 
ute, there must be an intentional 
wrong directed against or done in 
connection with the party suing, or 
there must be a negligent act from 
which an injury results to the party 
suing as direct and proximate result 
thereof. Thompson v. Wynne, (Tex. 
Civ.App.) 9 S.W.(2d) 745; Latta v. 
Bier, (Tex.Civ.App.) 281 S.W. 240. (3) 
The act must have been wrongfully 
done, which wrongful act must have 
been willfully or negligently commit- 
ted. Justin McCarty, Inc. v. Ash, 18 
S.W.(2d) 765. (4). “Trespass” in- 
cludes trespass on the case. Hill v. 
Kimball, 13 S.W. 59, 76 Tex. 210, 7 
L.R.A. 618. To same effect Crespi 
v. Wigley, (Tex.Civ.App.) 18 S.W.(2d) 
716. (5) Tort resulting from an act 
committed with no intent to injure is 
“trespass.” Universal Mills v. Ken- 
nedy, (Tex.Civ.App.) 27 S,W.(2d) 318. 
(6) “Trespass” is any intentional 
wrong or injury done directly or in- 
directly to the person or property of 
another. Cahn Bros. & Co, v. Bonnett, 
62 Tex. 674. (7) It is not necessary 
that all concurring acts creating a 
cause of action must be “wrongful 
acts willfully or negligently commit- 
ted,” it being sufficient if the cause 
of action has its beginning in an af- 
firmative negligent act. Texas Hard- 
wood Co. v. Moore, (Tex.Civ.App.) 235 
S.W. 630. (8) An act inherently right, 
if performed in a culpably negligent 
manner, may constitute’ trespass. 
Brooks v. Hornbeck, (Tex.Civ.App.) 
274 S.W. 162, 163. 


[f] Under a somewhat similar pro- 
vision allowing suits to be brought in 
the county of the residence of either 
joint trespasser “trespass’’ was held 
to comprehend any  wmisfeasance, 
transgression, or offense which dam- 
ages another’s person, health, reputa- 
tion, or property. Cox v. Strickland, 
47 S.H. 912, 120 Ga., 104, 1 Ann.Cas. 
870. See to same effect Williams v. 
Inman, 57 S.E. 1009, 1010, 1 Ga.App. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Under some statutes 
the action may be brought in the county of the resi- 
dence of either defendant,!+ but if it appears that 
the trespass was not joint, there can be no recovery 
against a non-resident, although it appears he was 


TRESPASS 


ber.?® 
ized by a writ 


not apply.?° 


the justice who 
held that there 
trespass?? until 


321. 
12. See cases infra this note. 


[a] Actions against corporations. 
—Trespass actions against domestic 
corporations may be brought in the 
county where the cause of action 
originated. Gillis v. Hilton, ete., 
Lumber Co., 38 S.E. 940, 113 Ga. 622. 

[b] Such venue statutes have been 
held to include actions: (1) For cut- 
ting and removing timber. Meehan 
v. Edwards, 18 S.W. 519, 19 S.W. 179, 
92 Ky. 574, 13 Ky.L. 803. See to same 
effect Brown v. Pope, 65 S.W. 42, 27 
Tex.Civ.App. 225. (2) For destruc- 
tion of a growing crop. Keaton v. 


Snider, 42 N.E. 372, 14 Ind.App. 66 
[foll Prichard v. Campbell, 5 Ind. 
494]. (3) For conversion of prop- 
erty. Bowers. v.. Bryant-Link Co., 


(Tex.Civ.App.) 6 S.W.(2d) 788. To 
same effect Smedes Bros. v. Morgan’s 
L. & T. R. & S. S. Co., 92 So. 349, 151 
La. 821; Ward v. Odem, (Tex.) 153 
S.W. 634; Hall v. Saunders, (Tex.Civ. 
App.) 15 S.W.(2d) 717; Palmer v. 
Pinkston, (Tex.Civ.App.) 282 S.W. 
668; Garden Valley Mercantile Co. v. 
Falkner, (Tex.Civ.App.) 189 S.W. 300; 
Carver Bros. v. Merrett, (Tex.Civ. 
App.) 184 S.W. 741, 744. (4) For the 
negligent operation of motor vehi- 
cles. Vaught v. Jones, (Tex.Civ.App.) 
8 S.W.(2da) 800 [aff (Commn.App.) 17 
S.W.(2d) 779]; Campbell v. Wylie, 
(Tex.Civ.App.) 212 S.W. 980. (5) For 
alienation of wife’s affections. Cres- 
pi v. Wigley, (Tex.Civ.App.) 18 S.W. 
(2d) 716. (6) For permitting pieces 
of metal in sacks of stock food sold. 
Universal Mills v. Kennedy, (Tex. 
Civ.App.) 27 S.W.(2d) 318. (7) For 
wrongful seizure under attachment. 
Cahn Bros. & Co. v. Bonnett, 62 Tex. 
674, 676. (8) For negligent running 
of a yacht so as to cut the cable of 
another boat. .Winslow v. Gentry, 
(Tex.) 154 S.W. 260. (9) For per- 
sonal injuries to minor employee. 
Texas Hardwood Co. v. Moore, (Tex. 
Civ.App.) 235 S.W. 630. (10) For 
threats of criminal prosecution. First 
Nat. Bank v. Childs, (Tex.Civ.App.) 
231 S.W. 807, 809. (11) For surgeon’s 
negligence in setting a bone. Brooks 
v. Hornbeck, (Tex.Civ.App.) 274 S. 
W. 162. (12) For employee’s injury 
by brick thrown by fellow-workman. 
Latta v. Bier, (Tex.Civ.App.) 281 S.W. 
240. (13) For causing a miscarriage 
through fright: Hill v. Kimball, 13 
S.W. 59, 76 Tex. 210, 7 L.R.A. 618, 


13. See cases infra this note. 


[a] Among actions not included 
are actions: (1) Involving an injury 
to an exclusive right to quarry stone. 
O’Connor v. Shannon, (Tex.Civ.App.) 
30 _S.W. 1096. (2) For taking of 
plaintiff's horse and mules, when not 
intentional, willful or negligent. 
Hudman v. Huelster, (Tex.Civ.App.) 
29 S.W.(2d) 454. (3) For collision 


for a trespass done in violation of it.*® rante 
of land was not required to return money paid his 
grantor by the trespasser for a void contract for tim- 
Where a taking of goods was not author- 


tai Ni 4 
[§§ 137-1388 ] 
A grantee 1 


the statute requiring that a claim 


be made upon the sheriff before bringing suit did 
Quashal of search warrant is not a 
condition precedent to an action for trespass against 


issued it.24. However, it has been 
ean be no recovery for a felonious 
the offender has been prosecuted.?* 


Statutes requiring that before action shall be 
brought against the government or the employees no- 
tice shall he given?* have been held in some cases 


with a parked, unlighted motor vehi- 
cle. Sproles v. Schepps, (Tex.Civ. 
App.) 26 S.W.(2d) 922. To same ef- 
fect. Brown v, Calhoun, (Tex.Civ. 
App.) 22 S.W.(2d) 757; Rigby v. 
Gaines, (Tex.Civ.App.) 6 S.W.(2d) 422. 
(4) For alienation of husband’s af- 
fections by influencing him to drink 
and associate with immoral women. 
Thompson v. Wynne, (Tex.Civ.App.) 
9 S.W.(2d) 745. (5) For delivering an 
automobile with defective brakes 
without disclosing their condition, as 
a result of which plaintiff was in- 
jured. Justin McCarty, Inc., v. Ash, 
(Tex.Civ.App.) 18 S.W.(2d) 765. (6) 
For sale of poison by mistake. Guinn 
v. Texas Drug Co., (Tex.Civ.App.) 219 
S.W. 507, 509. (7) For damages for 
procuring a conveyance under a false 
promise to reconvey. Adams v. Wal- 
ae (Tex.Civ.App.) 217 S.W. 1079, 
080. 
third person’s check deposited to 
plaintiff’s credit in bank in another 
county. Citizens’ State Bank of 
Toyah v. Goodman, (Tex.Civ.App.) 
239 S.W. 231, 232. (9) For employee’s 
injury from master’s negligence not 
inflicted willfully or intentionally. 
Connor v. Saunders, 17 S.W. 236, 81 
Tex. 633. (10) For refusal of parties 
in possession to yield possession of 
leased land. McCauley v. McElroy, 
(Tex.Civ.App.) 199 S.W. 317, 319. (11) 
For failure to make safe approaches 
and fastenings for a ferry. Austin 
v. Cameron, 18 S.W. 437, 83 Tex. 351. 


14 Baker v. Davis, 57 S.E. 62, 127 
Ga. 649; Barfield v. J. L. Coker & Co., 
53S Bc 170, 73 S.C) Si. 


15. Lee v. West, 47 Ga. 311. 
16. Generally see Actions § 72 et 
seq. 


17. Savannah Electric & Power Co. 
Ra erehae 162 S.E. 299, 44 Ga.App. 


18. Bunch v. Elizabeth City Lum- 
ber Co., 46 S.E. 24, 134 N.C. 116. 


19. Monds v. Elizabeth City Lum- 
ber Co., 42 S.E. 334, 131 N.C. 20. 


Pr King v. Orser, 11 N.Y.Super. 


21. Johnston v. McDougall, 44 N.S. 


265 (such a warrant, under the Can- 


ada Temperance Act, is not an “order” 


or “conviction” within the meaning | 


of Rev. St. [1900] ec 49 § 6). 
22. See Actions §§ 49, 50. 


23. Bell v. Troy, 35 Ala. 184. 


[a] Master’s liability for slave’s 
act.—The rule above stated does not 
apply to a civil action against the 
master for the felony of his slave. 
Bell v. Troy, 35 Ala. 184. 


24. See States §§ 461, 473; 
ed States. 


_ 


(8) For a bank’s refusal to pay © 


Unit- 


of the premises.?? 


‘ 
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_ to apply to trespasses,?® although such statutes are 
strictly interpreted.?® 


[§ 139] D. Parties—1. In General. The general 


_ rules as to necessary or proper parties plaintiff?7 


or defendant?® apply in actions of trespass.?° 


[S$ 140] 2. Parties Plaintiff—a. In General. The 
gist of the action of trespass quare clausum being in- 
jury to the possession®® it is necessary, in the ab- 


sence of a statute making a special provision*®! that 


the plaintiff have actual or constructive possession 
This does not include a mort- 
gagee,** an occupant by permission, paying no rent,®4 
nor persons who have disposed of their interest in 
the land before the trespass oceurs.2> The owner 
of the fee cannot maintain an action for damages to 
the possession of the property while in the occupancy 
of a tenant, but can recover only for injuries affecting 
the reversion.*® However, trespass quare clausum 
may be maintained by the owner for an injury to the 
freehold, although the land be in the possession of 
his tenant at will.§7 The guardian is the proper 
party to bring an action for trespass on the ward’s 
land,®* possession being indispensable.*® In tres- 


25. Moore v. Gidley, 32 U.C.Q.B. 
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36. Indianapolis, ete., R. Co. v. Mc- 
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pass upon land, conveyed in trust, the trustees can 
maintain an action, or if the cestui que trust be in 
actual possession, he should be the plaintiff;4° but 
the minister of a religious society cannot, as such, 
maintain trespass quare clausura for the use of the 
society.4t An action for injury to personalty is 
properly brought in the name of the owner at the 
time of the injury.*? 


Necessary parties plaintiff. In trespass quare 
clausum fregit the only necessary parties plaintiff 
are those who owned the land at the time of the 
trespass, and who are interested in the recovery.** 
In a lessee’s action for damages to crops, the les- 
sor was not a necessary party.** 


[§ 141] b. Joinder of Parties Plaintiff. Applying 
the general rule at common law as to joinder of 
parties plaintiff,+> there must be a joint cause of 
action; all of the plaintiffs must have a right to 
recover or none can recover;*® but this rule does 
not prevail in equity.*7 In conformity to this rule, 
joint owners*® or persons jointly in possession*? can 
sue jointly for a trespass, but the joint right must be 
shown,°® and, except where otherwise provided by 


v. Young, 29 Barb. 9 [rev on other 


(Ont.) 233; Spry v. Mumby, 11 U.C.C. 
P. (Ont.) 285. But see Hathaway v. 
Osborne, 55 A. 700, 25 R.I. 249 (hold- 
ing that a statute requiring notice 
has no application to an action for 
trespass on private lands by officers 
of a town). 


26. Campbell v. Pond, 44 N.B. 357; 
Archibald v. Haldan, 30 U.C.Q.B. 
(Ont.) 30. See Kearney v. Oakes, 18 
Can.S.C. 148 (a contractor building a 
railroad is not an employee of the de- 
partment of railroads under Govern- 


— ment Railway Act § 109). 


27. See Parties §§ 15-137. 

28. See Parties §§ 138-183. 

29. See infra §§ 140-143. 

30. See supra § 129. 

31. See statutory provisions. 

32. Halligan v. Chicago & R. 
T. R.-R. Coz, 15 Di. 558, 560;, Bowen 


v. John L. Roper Lumber Co., 77 S. 
227, 162° N.C. 516. 


“To maintain trespass quare clau- 
sum fregit, the plaintiff must have 
the actual or constructive possession 
of the premises. . If the prem- 
ises are occupied the action must be 
brought by the party in possession, 
if unoccupied, by the party having the 
title and the right to the possession.” 
Halligan v. Chicago & R. I. R. R. 
Co., supra. Sr 


83. Blankenship v. Kansas Ex- 


-plorations, 30 S.W.(2d) 471, 325 Mo. 


998: Craig v. Kansas City Terminal 
Ry. Co., 197 S.W. 141, 271 Mo. 516. 


24. Gibbons v. Ogden, 5 N.J.Law 
853; Ogden v. Gibbons, 5 N.J.Law 
518. 


35. Logan v. Pennsylvania Tele- 
phone Co., 40 Pa.Super. 650. 


[a] Conveyance to joint owners.— 
Where five persons own undivided in- 
terests in real estate at a time when 


a trespass is committed thereon, and 


subsequently three of the persons con- 
vey their interests to one of the other 
two owners, and thereafter a second 
trespass is committed upon the land, 
the five original owners cannot be 
joined as parties plaintiff in an action 
to recover damages for the second 
trespass. gan vy. Pennsylvania 
Telephone Co., 40 Pa.Super. 650. 


Laughlin. 77 Ill. 275; Cooper v. Ran- 
dall, 59 Ill. 317; Halligan v. Chicago 
& R. I. R. R. Co., 15 Ill. 558. See also 
Landlord and Tenant § 749. 


87. Curtis v. Hoyt, 19 Conn. 1154; 
Davis v. Nash, 32 Me. 411; Hingham 
v. Sprague, 15 Pick. (Mass.) 102; 
Starr v. Jackson, 11 Mass. 519. 


38. Truss vy. Old, 6 Rand. (27 Va.) 
556, 18 Am.D, 748. 


39. See supra § 20. 

40. Cox v. Walker, 26 Me. 504. 
41. Cox v. Walker, supra. 

42. Holly v. Huggeford, 8 Pick. 


(Mass.) 73, 19 Am.D. 303. 


[a] Statement of rule.—An action 
for injury to personal property is 
rightly brought in the name of the 
owner at the time of the injury, al- 
though he _ sold it before action 
brought, or although it was in the 
possession of his factor, who had a 
lien thereon. Holly v. Huggeford, 8 
Pick. (Mass.) 73, 19 Am.D. 303. 


43. Bowen v. John L. Roper Lum- 
ber Co., 77 S.E. 227, 162 N.C. 516. 


44. Larkin y. Taylor, 5 Kan. 433; 
Bridgers v. Dill, 1 S.H. 767, 97 N.C. 
222; Texas & P. Ry. Co. v. Bayliss, 
62 Tex. 570. See also Landlord and 
Tenant § 749. 


45. See Parties §§ 108-137. 


46. Fraser v. Hunter, 9 F.Cas.No. 
5,063, 5 CranchC.C. 470; Murray v. 
Webster, 5 N.H. 391; May v. Slade, 24 
Tex. 205. 


[a Acquisition of right after be- 

g¢ of action.—Where one plain- 

tiff acquired his right after the be- 

ginning of the action, there can be no 

joint recovery. May v. Slade, 24 Tex. 
205¢ 


47. Ivey v. Cowart, 52 S.H. 436, 124 
Ga. 159, 110 Am.S.R. 160 [cit Bigham 
v. Kistler, 40 S.E. 303, 114 Ga. 453]. 


4s. Ala.—Pruitt v. Ellington, 59 
Ala. 454; Blackburn y. Baker, 1 Ala. 
AS). 


N.H.—Moulton vy. Robinson, 27 N. 
H. 550; Pickering v. Pickering, 11 N. 
Ea, 

N.Y.—Eckerson vy. Haverstraw, 39 


N.Y.S. 635, 6 App.Div. 102, 106 [aff 57 
N.E. 1109, 162 N.Y. 652]; Van Deusen 


grounds 29 N.Y. 9]; Foote v. Colvin, 
3 Johns. 216, 3 Am.D. -478. 


Tex.-—Walker v. Read, 59 Tex. 187. 
Vt.—Cutting v. Cox, 19 Vt. 517. 


“Tenants in common must join in 
actions to recover damages for tres- 
pass on lands.” Eckerson v. Haver- 
straw, supra. To same effect De Puy 
v. Strong, 37 N.Y. 372; Hill v. Gibbs, 
5 Hill (N.Y.) 56 note; Decker v. Liy- 
ingston, 15 Johns. (N.Y.) 479; Aus- 
tin v. Hall, 13 Johns. (N.Y.) 286; May 
v. Slade, 24 Tex. 205. 


[a] Injury to trees.—Where two 
persons have entered lands in indi- 
vidual names, agreement by deed, re- 
citing that lands were purchased 
jointly to secure timber operated as a 
covenant on the part of each to stand 
seised to the use of the other of an 
individual interest in the trees grow- 
ing on the lands, and authorized the 
parties to maintain a trespass action 
jointly for an injury to the trees. 
Blackburn v. Baker, 1 Ala. 173. 


[b] Growing crops.—(1) Where 
the owner of land agreed with an- 
other to cultivate the land on shares, 
they may jointly maintain an action 
of trespass against a third person 
who cuts and carries off the crop. 
Foote v. Colvin, 3 Johns. (N.Y.) 216, 
3 Am.D. 478. (2) “As to the growing 
crops, in which the parties have a 
joint_interest, the parties are treated 
as tenants in common, or, more prop- 
erly, joint tenants, perhaps, and they 
should join in the action.” Cutting 
v. Cox, 19 Vt. 517. (3) A lease con- 
tract providing for division of prod- 
ucts creates a tenancy in common, 
and the lessor and lessee should join 
in an action for injuries to growing 


crops. Pruitt v. Ellington, 59 Ala. 
454, 
[ce] Personalty.—Two or more 


joint owners of personal property 
should join in an action of trespass. 
Pickering v. Pickering, 11 N.H. 141. 


49. Indianapolis, etc., R. Co. v. Mec- 
Laughlin, 77 Ill. 275 (husband and 
wife jointly possessed of land which 
was the separate property of the 
wife). 

50. Steinke v. Bentley, 34 N.E. 97, 
6 Ind.App. 663; Storer v. Hobbs, 52 
Me. 144; Kinney v. Service, 52 N.W. 
53, 91 Mich. 629; Myers v. Myers, 17 
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statute,®! parties jointly interested in the property 
52 


injured must join in the action. 


ing separate interests which are affected by the tres- 
pass can sue jointly,°* but need not do s 
where the use only is joint but title is in one sep- 
arately, the other cannot recover the value of the 
property, but only for the injury to his us 
der some circumstances, several owners of separate 
tracts of land, may maintain a joint suit for tres- 


pass thereon.°® 


Objections to nonjoinder or misjoinder.°’ 
general rule, in the absence of statute, is that non- 
joinder of partiés plaintiff in trespass actions can 
only be taken advantage of by plea in abatement?® 
or by way of apportionment of the damages on the 


S.C.L. 306. 


[a] Sufficiency of showing.—(1) 
The rights of action of a grantor and 
grantee of land for trespass are not 
joint. Steinke v. Bentley, 34 N.E. 97, 
6 Ind.App. 668. (2) Possession by one 
plaintiff under claim of a right in 
both is sufficient to authorize joinder. 
Kinney v. Service, 52 N.W. 53, 91 
Mich, 629. 


Van Deusen v. Young, 29 
Y. 9. See Palmer v. Dougherty, 33 
Me. 502, 54 Am.D. 636 (tenants in 
eommon may join or sever in personal 
actions for injuries to land). 


52. Pruitt v. Ellington, 59 Ala. 454; 
Pickering v. Pickering, 11 pile eAasbe 
Parks v. Dial, 56 Tex. 261; May v. 
Slade, 24 Tex. 205; Cutting v. Cox, 19 
Wits bak. 


[a] Limitations of rule.—(1) Some 
decisions have recognized certain 
limitations of the rule. Thus it has 
been held that for injury to the com- 
mon inheritance in land, all the heirs 
must sue; but when for any reason 
there is no joint interest between the 
heirs in the damages the remedy is 
severable. Lowery v. Rowland, 16 So. 
88, 104 Ala. 420. (2) And that where 
a will leaves real estate to the widow 
and heirs in certain proportions, the 
heirs may maintain an action of tres- 
pass without joining the widow, but 
can only recover for their proportion 
of the injury. Johnson vy. Meyer, 4 
OhioDec. (Reprint) 383, 2 Clev.L.Rep. 
81, heir and widow. 


53. Western, etc., R. Co. v. Tate, 
59 S.E. 266, 129 Ga. 526; Cooper v. 
Cappel, 29 La.Ann. 213; McIntire v. 
pecunoreland Coal Co., 11 A. 808, 118 
Pa. 108. ‘ 


[a] Reason for rule.—‘‘Such join- 
der can not possibly hurt the defend- 
ant, or deprive it of any defense. A 
recovery would be a bar to any sub- 
sequent action by any of the plaintiffs 
for the same cause. The defendant 
is in no way inconvenienced in mak- 
ing its defense, and it is to its benefit 
that it may adjudicate in one suit its 
liability to all who have an interest 
in the freehold. The difficulty of ap- 
portioning the damages, in case of a 
recovery, between the life-tenant and 
the remaindermen, in no wise con- 
cerns the defendant; for it will be 
protected in any event by the judg- 
ment.’”’ Western, ete., R. Co. v. Tate, 
59 S.H. 266, 129 Ga. 526, 528. 


[b] Gife tenant and remainder- 
man.—Western, etc., R. Co. v. Tate, 
59 S.H. 266, 129 Ga. 526; McIntire v. 
Westmoreland Coal Co., 11 A. 808, 118 
Pa. 108. 


‘54 Cal.—Strohlburg y. Jones, 20 
P05, 0) Cal. 381, 


Mich.—Thorn y. Maurer, 


N. 


48 N.W. 
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Persons hav- 


0,54 


And 


e,55 


Un- 


[8§ 141-142 


trial5® except where apparent on the face of the 
pleadings when it may be taken advantage of by 
exception or demurrer.®° In some jurisdictions, how- 
ever, it is held that an objection for non-joinder 
must be presented by demurrer or answer. 
no proper objection is made, a defect of parties — 
will be deemed waived.®? 


Death of one plaintiff. It has been held that where 
one co-plaintiff dies, the action survives to the others 


61 


Where 


and they settle with the decedent’s estate.®* 


The 


640, 85 Mich. 569. 


N.C.—Dale v. Southern R. Co., 44 
SE 1399.. £382. NC. 7055) eBridgersiavs 
Dill, 1 S.E. 767, 97 N.C. 222. 


Ohio.—Johnson v. Meyer, 2 Clev.L. 
Rep. 81, 4 OhioDec. (Reprint) 383. 


Tex.—Texas, etc., R. Co. v. Bayliss, 
62 Tex. 570; Adair v. Witherspoon, 
(Civ.App.) 86 S.W. 926. 


See also Landlord and Tenant § 751. 


[a] MDustrations.—(1) The owner 
of land inclosed in a pasture with 
lands of others, can maintain an ac- 
tion for trespass without joining the 
owners of such other lands. Adair v. 
Witherspoon, (Tex.Civ.App.) 86 S.W. 
926. (2) Where realty was left to a 
widow and heirs in certain propor- 
tions, the heirs could bring trespass 
for their proportion of the injury 
without joining the widow. Johnson 
v. Meyer, 2 Clev.L.Rep. 81, 4 OhioDec. 
(Reprint) 383. (3) And a cotenant, 
having exclusive possession by con- 
sent, need not join as_cotenants. 
Thorn v. Maurer, 48 N.W. 640, 85 
Mich. 569. 


[b] Landlord and tenant.—(1) A 
tenant need not join the landlord 
(Strohlburg v. Jones, 20 P. 705, 78 


Cal. 381; Dale v. Southern R. Co., 44 
S.E. 399, 132 N.C. 705); (2) in the 
case of injury to growing crops 


(Bridgers v. Dill, 1 S.E. 767, 97 N.C. 
222); (3) even though his rent is 
payable out of them (Texas, etc., R. 
Co. v. Bayliss, 62 Tex. 570). (4) But 
it has been held that, where the inter- 
ests of landlord and tenant in such 
crops were considered joint interests, 
they should be joined as plaintiffs. 
Pruitt v. Ellington, 59 Ala. 454; Foote 
v. Colvin, 3 Johns. (N.Y.) 216, 3 Am. 
DeATSs ‘Cutting vv. Cox 19 Vie biT. 


55. Harms v. Solem, 79 Ill. 460. 


56. Bartrug v. Edgell, 92 S.E. 438, 
80 W.Va. 220, 


[a] Tracts fenced as one bound- 
ary.—Persons owning in severalty 
adjoining tracts of land, inclosed as 
one boundary and used by them in 
common, may maintain a joint suit 
for trespass thereon. Bartrug v. Ed- 
gell, 92 S.B. 488, 80 W.Va. 220. 


57. Misjoinder of parties plaintiff 
in general see Parties §§ 413-432. 

Nonjoinder of parties plaintiff in 
general see Parties §§ 369-389. 


Daa Ill—Edwards v. Hill, 


Mass.—Putney v. Lapham, 10 Cush. 
rh Thompson v. Hoskins, 11 Mass. 


N.H.—Pickering vy. Pickeri . 
H. 141. = Sieeth aii 


Pa.—Cheyney v. Dallett, 1 Del.Co. 


Lbs THs 


[§ 142] 3. Parties Defendant. 
principles elsewhere stated,°* ordinarily, the rule is 
that joints trespassers may be sued together®® or 
separately,®® and that judgment against one or more 


Applying general 


225. 


PR ai das od v. McGhee, 3 Sneed 


Tex.—Gulf, etc., R. Co. v. Cusen- 
berry, 26 S.W. 438, 86 Tex. 525; May 
v. Slade, 24 Tex. 205; Cummings v. 
Masterson, 93 S.W. 500, 42 Tex.Civ. 
App. 549. 


Vt.—Cutting v. Cox, 19 Vt. 517. 


59. Parks v. Dial, 56 Tex. 261; and 
cases Supra note 56. 


[a] Rule stated.—(1) In the ab- 
sence of a plea in abatement plaintiff 
will be permitted to recover damages 
in an amount proportionate to his in- 
terest in the property (Gulf, etc., R. 
Co. v. Cusenberry, 26 S.W. 43, 86 Tex. 
525; Lee vs Turner, 9 S.W. 149, 71 


Tex. 264; Rowland vy. Murphey, 1 S.W. 


658, 66 Tex. 534; May v. Slade, 24 
Tex. 205) (2) but no more (Winters 
v. McGhee, 3 Sneed (Tenn.) 128). 


60. May v. Slade, 24 Tex. 205. 


61. Larkin v. Taylor, 5 Kan. 433; 
Van Deusen vy. Young, 29 Barb. 9 [rev 
on other grounds 29 N.Y. 9]; Lefebre 
v. Utter, 22 Wis. 189, 193. 


“By the code . . the objection 
must be taken by demurrer or answer, 
and if not so taken, it is waived.” 
Lefebre-v. Utter, supra. : 


[a] When demurrer proper.—A 
defect of parties appearing in the pe- 
tition may be taken advantage of by 
demurrer, and where such defect does 
not so appear, the question may be 
raised by answer. 
5 Kan, 438. 


62. Larkin v. Taylor, ban. 433; 
Lefebre v. Utter, 22 Wis. 189. 


63. Rowe v. Shenandoah Pulp Co., 
reli 320, 42 W.Va. 551, 57 Am.S.R. 


Death of one of several plaintiffs 
generally see Abatement and Revival 
§ 260 et seq. 


64. See Parties § 146. 


65. Ala.—Henry v. Carleton, 21 So. 
225, 113 Ala. 6386; Du Bose v. Marx, 
52 Ala, 506. 


Ga.—F lowers v. Chamblee, 141 S. 
By 907, 265 Gans: 


ieee v. Hartman, 16 La. 


Mo.—Page v. Freeman, 19 Mo. 421. 


Nev.—Mandlebaum v. Russell, 4 
Nev. 551 


Ohio.—Bailey v. Berry, 3 Ohi 
(Reprint) 483. ~ Spee 


66. Ala.—Henry v. Carleton, 21 So 
225, 113 Ala, 686; Du B i 
52 Ala. 506. BNI 5) 


Minn.—Heartz v. Klinkhammer, 40 


For later cases, developments and changes in the law see Annotations, same title and section number 
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§§ 149-144] 


joint trespassers is no bar to a recovery against the 
others®’ although, of course, if full recovery be 
had in each suit, the plaintiff would not be entitled 
to satisfaction from all** but would be put to his 


election between the judgments.®? - 


Necessary parties. Persons having no legal inter- 
est in the subject matter are not necessary parties, 
even though they may have some reason to prefer 
that a certain party should win.7° It has also been 
held that where a tenant elected to proceed against 
a contractor alone for the removal of a partition 
wall, the landlord was not a necessary party’! and 
that where the state leased tide lands the lessee’s 
assignee may sue for trespass by third persons with- 
out making the state a party defendant.72 However, 
it has been held that all joint trespassers must be 
joined in the same action,**® that where trespassers 
were acting as agents for the county highway com- 
mission, it should be made a party,7* and that all 
parties claiming from the same source, against whom 
plaintiff seeks to establish his title, should be joined.7® 


Preper parties. One committing a trespass being 
primarily liable, plaintiff need not inquire further, 
but may proceed against such person. Under various 
sets of facts, it has also been held that in a tenant’s 
action against a contractor for removing a partition 
wall, the landlord, who also owned the adjoining 
premises, was a proper party, although not a neces- 
sary one;*® that one who commits a trespass under 
color of a void judgment rendered by a justice may 
be sued therefor jointly with the justice;77 and that 
a grantor, under whose deed a trespasser undertakes 
to justify, is not a proper party to an action for 
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the trespass.78 


Objection to parties defendant.?° Where a defect 
of parties defendant does not appear in the com- 
plaint for trespass the fact, it has been held, should 
be pleaded in the answer.’ 


[§ 143] 4. New Parties and Change of Parties.! 
A party who is not liable in trespass cannot ordi- 
narily intervene as party defendant®? unless author- 
ized by statutes, which usually provide for inter- 
vention by persons having an interest in the mat- 
ter in litigation.** In an action for a money judg- 
ment only, however, plaintiff could not be compelled, 
under such a statute to bring in as a defendant a 
third party upon the application of the latter.§4 
Where the party under whom defendant in an ac- 
tion of trespass claims comes in by cross-petition, 
the action of trespass will be stayed until the deci- 
sion on the petition.*® 


[§ 144] E. Process. When the writ must con- 
tain a statement of the nature of the action,’’ the 
general rule is that the writ, in an action of tres- 
pass, is required to contain only a brief statement of 
the substance of the remedy sought®® and there- 
fore need not be as full and specific as the peti- 
tion.*® In applying this rule it has been held that 
the date of the trespass,°° the force and arms,?! the 
description of all of the boundaries,®? and matters 
of aggravation or reference to statute,9? were not 
matters of substance, but the nature of the act and 
the property trespassed on must be stated.°* Where 
the writ mentioned a trespass upon a storehouse, and 
a seizure of goods, it covered a transitory as well 


N.W. 826, 39 Minn. 488. 
Mo.—Page v. Freeman, 19 Mo. 421. 


Nev.—Mandlebaum vy. Russell, 4 
Nev. 551. 


ee bees v. Berry, 3 OhioDec. 


Eng.—Cocke v. Jenner, Hob. 66, 80 
Reprint 214. 


67. Du Bose v. Marx, 52 Ala. 506; 
Page v. Freeman, 19 Mo. 421. 


68. Du Bose v. Marx, 52 Ala. 506. 
69. Page v. Freeman, 19 Mo. 421. 


70. Waller v. Dudley, 138 S.E. 595, 
194 N.C. 139; McCulloch v. Southern 
Ry. Co., 62 S.E. 1096, 149 N.C. 305. 


[a] Thus in an action involving 
the right to cut trees along the bound- 
ary between plaintiffs’ and defend- 
ants’ land, other adjoining landown- 
ers were not necessary parties. 
Waller v. Dudley, 138 S.E. 595, 194 
IN-C. 139, 


71. Katsonas v. W. M. Sutherland 
Bldg. & Const. Co., 132 A. 553, 104 
Conn. 54. 

72. Sequim Bay Canning Co. v. 
Bugge, 94 P. 922, 49 Wash. 127, 16 


> Ann.Cas. 196. 


; 
~ 


» 


73. Loussade v. Hartman, 16 La. 


TRL 


74. Gooch v. Elliott, 113 S.E. 72, 
120 S.C. 245. 


75. Nichols v. Peck, 39 A. 803, 70 
Conn. 439, 40 L.R.A. 81; Texas Rice 
Land Co. v. McFaddin, Wiess & Kyle 
Land Co., (Tex.Commn.App.) 265 S. 
W. 888 [aff (Civ.App.) 253 S.W. 916]. 


76. Katsonas v. W. M. Sutherland 
Bldg. & Const. Co., 1382 A. 553, 104 


Conn. 54. 


77. McVea v. Walker, 31 S.W. 839, 
11 Tex.Civ.App. 46. 


78. McCulloch v. Southern Ry. Co., 
62 S.E. 1096, 149 N.C. 305. 


79. Misjoinder generally see Par- 
ties §§ 433-450. 


Nonjoinder generally see Parties §§ 
390-411. 


80. Mandlebaum v. Russell, 4 Nev. 
551. 


81. General rules as to interven- 
tion see Parties §§ 185-226. 


82. Bennett v. Pennsylvania R. 
Co., 17 Pa.Co. 189; Leach v. Millard, 
9 Mex 551. 


[a] Defendant’s grantor could not 
intervene, although if plaintiff recov- 
ered, such grantor alleged he would 
become liable on his warranty, since 
such obligation was contractual, 
whereas the issue between plaintiff 
and defendant was trespass. Ben- 
nett v. Pennsylvania R. R. Co., 17 Pa. 
Co. 189. To same effect Brooklyn 
Cooperage Co. vy. Sherman Lumber 
Co., 115 N.E. 752, 220 N.Y. 642. 


[b] Defendant’s wife—In a suit 
against the husband for cutting and 
carrying away timber, the wife has 
no right to be admitted as a party on 
the ground that she claims the land. 
Leach v. Millard, 9 Tex. 551. 


83. See statutory provisions. 


[a] What constitutes interest in 
litigation.—(1) Intervenors were 
properly permitted to file an answer 
and cross-petition alleging owner- 
ship of land in themselves, and re- 
moval of timber by defendant under 
their license. Le Moyne y. Anderson, 


96 S.W. 8438, 123 Ky. 584, 29 Ky.L. 
1017. (2) Executrix of grantor who 
warranted title had no interest in the 
subject of the action, though she 
might be interested in the result. 
Brooklyn Cooperage Co. v. A. Sher- 
man Lumber Co., 115 N.E. 715, 220 N. 
Y. 642. (3) In trespass on land, one 
claiming a right of way through the 
land and alleging that the acts com- 
plained of were performed by defend- 
ant while employed by him to con- 
struct the way, might intervene. 
Robinson vy. Crescent City Mill & 
ape e ponte mon Cox 284P.4950;, 93) Cak 
316. 


84 Brooklyn Cooperage Co. v. A. 
Sherman Lumber Co., 115 N.E. 715, 


220 N.Y. 642. 

85. Massie v. Stradford, 17 OhioSt. 
596. 

86. Generally see Process 50 C.J. 
p 432, 

87. See Process § 42. 

. Des Moines Nav., ete., Co. v. 
Doran, 4 Iowa 553; Bishop v. Lyman, 
6 N.H. 268; Parris v. Brown, 5 Yerg. 
(Tenn.) 267; Teed v. Beebe, 3 N.S. 
426. 

89. Des Moines Nav. ete., Co. v- 


Doran, 4 Towa 553. 


90. Des Moines Nav., ete., Co. v. 
Doran, 4 Iowa 553; Bishop v. Lyman, 
6 N.H. 268. 


91. Bishop v. Lyman, 6 N.H. 268. 
92. Teed v. Beebe, 3 N.S. 426. 


98. Fogg v. Cushing, 40 Me. 315; 
Sprague v. Irwin, 27 How.Pr. (N.Y.) 
BL, 


94. Parris v. 
(Tenn.) 267. 


Brown, 5 Yerg. 
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as a local action.2® In Pennsylvania it was held that 
a subsequent statute®® did not abolish the regular 
method theretofore prescribed for instituting actions 
in trespass by a summons served by the sheriff.°* 
Also pursuant to general rules elsewhere stated,°* 
a magistrate issuing the original process must make 
a minute on the writ, under his official signature, 
of the day, month, and year of his signing it.°° 


Warrant of arrest. In a jurisdiction where the 
statute authorized arrest in an action for trespass,* 
it was held that there is no distinction between vol- 
untary and involuntary trespass and a warrant is 
proper in either case.” 


Place of service.? In Pennsylvania where defend- 
ant is a nonresident, process in trespass to land 
may be served on him in an adjoining county.* 


Time of objection.’ After pleading the general is- 
sue, defendant cannot take advantage of a defect 
in the writ, or a variance between the writ and dec- 
laration.® 


[§ 145] F. Time To Sue and Limitations.” When 
the statutory period of limitation® has run, it is a 
bar to an action for-trespass;® but where the stat- 
ute has not run plaintiff will not be nonsuited on 
ground of “stale claim.”!° The period of limitation 
was not affected by a statute authorizing an action 
for injury to real property situated outside the 


95. McKenna v. Fisk, 1 How. (U. 
SS) ie 272 Sin Hh as ors 26 ea Fe i 


96. Practice Act, 1915 (12 PS § 


[a] 
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837, 217 N.Y. 235. 


Nature of statute.—The stat- 
ute provided that the action may be 


state.1t In the case of a permanent trespass by 
the erection of a building, compensation may be 


had notwithstanding a lack of diligence which would ~ 


bar a suit in equity.12 However, where a plaintiff 
failed to prosecute his case for eighteen years, the 
court entered a noryipros.t% =~ 


Continuous trespasses to realty create separate 
causes of action, barred only by the running of the 
statute of limitations against the successive tres- 
passes.** 


Effect of tender. Prescription is not interrupted 
by a tender, further than as to the amount ten- 
dered.?°.. 


‘i \ 
[§ 146] G. Pleading—1. In General. General 
rules elsewhere stated!® are applicable to the plead- 
ings in actions for trespass.1’ Thus, the pleadings 
must contain allegations of the cause of action or de- 
fense relied on;!® conclusions of law should not be 
pleaded,® and evidential facts need not be alleged.”° 
An argumentative plea is bad on special demurrer?+* 
and surplusage?? does not vitiate a pleading.” 


[§ 147] 2. Declaration, Petition, or Complaint?* 1 


—a. In General. In compliance with general rules,”® 
a declaration, petition, or complaint for trespass 
must show a trespass committed by defendant and 
an invasion of plaintiff’s rights giving him a cause 
of action therefor.2® The allegations should show 


pass against a carrier for assault, | 
there need be no allegation that plain- — 


tiff was a passenger. Haggerty v. 
Potter, 111 Ill.App. 433. (2) 


382 et seq). 


97. Spang & Co, v. Adams Express 
Co., 75 Pa.Super. 107. 


98. See Process § 48. 


yore Bowen v. Fuller, 2 Tyler (Vt.) 


1. See Arrest § 94. 
2. Harrison v. Brown, 5 Wis. 27. 
3. Generally see Process §§ 68-73. 


4 Guffey v. Free, 19 Pa. 384; 
Neely v. Peoples Natural Gas Co., 37 
Pittsb.Leg.J.N.S. (Pa.) 90. 


an Generally see Process §§ 335- 


6 McKenna v. Fisk, 1 How. (U.S.) 
241, 11 L.Ed. 117. 


7 See also Limitations of Actions 
37 C.J. p 666 et seq. 


8. See statutory provisions. 
also Limitations of Actions § 120. 


[a] “Trespass” within statute.— 
The word ‘trespass,’ within a limita- 
tion statute included all tortious acts 
amounting to a transgression of the 
rights of another as to his property, 
but a mere failure to perform an act 
which one owes to another was in- 
sufficient. Davies v, Texas Cent. R. 
Co.; (Tex.) 133° S..W. 295, 297. 


9. Gonzalez v. Collazo, 25 Porto 
Rico 656; Park v. Northport Smelt- 
ing, etc., Co., 92 P. 442, 47 Wash. 597; 
Power Co., Ltd. v. Christie, 48 N.S. 
264; Lumsden v. Temiskaming, etce., 
R. Commn., 15 Ont.L. 469, 10 Ont.Ww, 
R. 115, 11 Ont.W.R. 78; Cole v. Brunt, 
385 U.C.Q.B, (Ont.) 103. 


10. Dunavant v. Pemiscot Land & 
Cooperage Co., 173 S.W. 747, 188 Mo. 
ee 83; Loop v. Chamberlain, 17 Wis. 


11. 


See 


Jacobus v. Colgate, 111 N.BE. 


For later cases, developments and changes in the law see Annotations, 


maintained “whenever such an action 
could be maintained in relation to 
personal property without the state,” 
and its only meaning was that the 
jurisdiction should be the same 
whether the subject matter was real 
estate or personalty. Jacobus v. Col- 
gate, 112 N.B837,217 NVY; 235. 


12. Soifer v. Stein, 101 Pa.Super. 
135. See also Injunctions §§ 171-200. 


13. Kane y. Pennsylvania Coal Co., 
5 Pa.Dist.&Co. 231. 


14.) Grat ove ‘City .of St. Gouls, +3 
Mo.App. 562; Galway v. Metropolitan 
EI 'R.'Co.; 28 N.B 479), 128) NOY. 132; 
13 L.R.A. 788 [foll Doyle v. Manhat- 
tan R. Co., 28 N.E. 495, 128 N.Y. 494]. 


15. Antrim Lumber Co. v. S. H. 
Gr neer & Co., 46 So. 337, 121 La. 


16. See Pleading 49 C.J. p 1 et 
seq. 
17. See cases infra this section 


and § 147 et seq. 


18. See cases infra §§ 140 et seq, 
158 et seq. See also Pleading § 10. 


Issues, proof, and’ variance see in- 
fra §§ 174-187. 


19. Rankin v. Sievern, ete., R. Co., 
36 S.H. 997, 58 S.C. 532 (allegation 
that a trespass by a railroad was 
“without having acquired a right of 


way” is a conclusion of law). See 
also Pleading §§ 17-70. 
20. Commonwealth Co. y. Nunn, 


67 P. 342, 17 Colo.App. 117; Haggerty 
v. Potter, 111 Ill.App. 433; Voyles v. 
Postal Tel. Cable Co., 59 S.E. 68, 78 
S.C. 430; Jesse French Piano, etc., Co. 
v. Phelps, 105 S.W. 225, 47 Tex.Civ. 
App. 385; Bollinger v. McMinn, 104 
S.W. 1079, 47 Tex.Civ.App. 89. See al- 
so Pleading § 16. 


[a] Miustrations.—(1) In tres- 


tiff need not specify what acts were 


done by each of several defendants. | 


Commonwealth Co. v. Nunn, 67 P. 342, 
17 Colo.App. 117. (3) Statement in 


general terms as to a lot of chattels — 


taken from a house is good without 


an enumeration and valuation of each — 
Jesse French Piano, © 


separate article. 
ete., Co. v. Phelps, 105 S.W. 
Tex.Civ.App. 385. (4) 


225, 47 
All the 


grounds of alleged good faith. need 


not be stated. Bollinger v. McMinn, 
104 S.W. 1079, 47 Tex.Civ.App. 89. 
(5) Plaintiff need not allege fraud in 
defendant in obtaining a license un- 
der which he justifies. Voyles v. 
eae ae | Cable Co., 59 S.E. 68, 78 


21. Simpson yv. Coe, 3 N.H. 12. See 


Pleading § 89. 


22. See Pleading §§ 83, 84. 


23. Ala.—Womack v. McDonald, 
121 So. 57, 219 Ala. 75. 


Fla.—Jacksonville, ete, R. Co. v. 
Griffin, 15 So. 336, 38 Fla. 602; Ste- 
Rene v. Bradley, 3 So. 415, 24 Fla. 


Iowa.—Young v. Gormley, 93 N.W. 
565, 119 Iowa 546. 


same er resbes v. Hodgson, 16 Minn. 


S.C.—Beaufort Land, ete, Co. v. 
New River Lumber Co., 68 S.E. 637, 
86 S.C. 358, 30 L.R.A.N.S. 2438; Bald- 


win v. Postal Tel. Cable Co., 59 S.B.. i 


Gate S.Ct LO, 


Va.—Chesapeake, etc., 
Greaver, 66 S.E. 59, 110 Va. 350, 


24 See also Pleading §§ 132-196. 
25. See Pleading §§ 140-170. 
26. Reed v. Maley, 74 S.W. 1079, 


115 Ky.°816, 25 Ky.L. 209, 62 L.R.A. 
ae See also cases infra this sec- 
10n, 


same title and section number, 


Piain- | 


Ray (Comaive 


{ 
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me sary.°? 
Negativing defenses. 


4 this must be done.?5 
; Ownership of chattel. 


Residence of defendant. 


gq 
[a] Need only allege in a proper 
manner the trespass committed by 
defendant and the invasion of plain- 


 tiff’s rights. Johnson v. Sylvester, 5 
La.App. 720. 


“a 27. Cribbs v. Stiver, 147 N.W. 587, 
© 181 Mich. 82. 


Case distingnished see supra § 128. 


-, 28. Chicago Bridge & Iron Co. v. 
pelley, (Tex.Civ.App.) 44 S.W.(2d) 


_. Omission to perform duty generally 
- see supra § 4. 


: 29. Huber v. Portland Gas & Coke 
me Co., 274 P. 509, 128 Or. 363. 


30. See cases infra this note. 


[a] Facts presumptively within 
 pleader’s knowledge.—Generally facts 
which are presumptively within the 
' knowledge of the party pleading 
should be alleged positively and not 
on information and belief. State v. 
Plankinton Arcade Co., 195 N.W. 903, 
182 Wis. 20. 


81. Heaton v. Pennsylvania R. Co., 
- 98 Pa.Super. 162. 


. $2. Arizona, etc., R. Co. v. Den- 
= ver, etc., R. Co., 84 P. 1018, 13_N.M. 
345 (an averment that a railroad cor- 
poration had adopted a certain loca- 
tion was a sufficient allegation that 
- it was done by its board of directors). 


Particular words in describing act 
of trespass see infra § 149. 


83. See Pleading § 165. 


E 34. Newlands v. Iowa Ry. & Light 
 Go., 159 N.W. 244, 179 Iowa 228; Me- 
- dairy v. McAllister, 55 A. 461, 97 Ma. 
e488. 

[a] Thus (1) an allegation of pos- 
session need not negative facts mak- 
ing it unlawful if it could be lawful. 
- Medairy v. McAllister, 55 A. 461, 97 
Md. 488. (2) Plaintiff, suing for the 
destruction of trees planted in a 
street, need not state whether defend- 
ant had a franchise to erect electric 
lines at that place. Newlands v. lowa 
Ry. & Light Co., 159 N.W. 244, 179 
_ towa 228. 

’ 35. See cases infra this note. 


[a] Thus (1) when a railroad is 
authorized by its charter to enter 
lands to build a railroad, unless the 


_ whether the action is for direct or consequential in- 
_ juries,’* and that negligence, when pleaded, was an 
affirmative act, not a mere omission to perform a 
: The facts constituting the trespass must 
be stated plainly,?® positively,?® and concisely, 
but in doing this no special form of words is neces- 


. While the general rule®* is 
_ that it is not necessary to anticipate or negative de- 
fenses,** there may be circumstances under which 


Where plaintiff relies on 
mere possession of the chattel in suit against a 
wrongdoer who injured it, the better practice is for 
him to sue as owner of the chattel.°¢ 


In an action against a 
corporation for trespass, brought in the county in 
_ which the trespass was charged to have been com- 
_ mitted, an allegation of residence of defendant is 
not material to show jurisdiction of the person.?7 


Construction of pleading. In construing a com- 
plaint, following general rules,** the substange, rath- 


eu ty at 
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er than the form, will be looked to.°® 
cause of action stated in the declaration is a tres- 
pass it will be treated as such, although in form it 
is another action;*°® or although the complaint, con- 
taining the necessary allegations in trespass, lacks 
some of those necessary to the other cause of ae- 
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Where the 


tion;*! or contains allegations of another cause of 


for trespass.*? 


action badly pleaded,*? or well pleaded, but with 
the proof insufficient to support it, yet sufficient 
The complaint is not bad because 
matters merely in aggravation are not well laid,*4 


but a paper filed for another purpose cannot be re- 


Prayer. 


right to sue.*7 


entry is without consent, consent 
must be negatived. Rankin v. Siev- 
ern, ete., RK. Co., 36 S.E. 997,58 S.C. 
532. (2) Where plaintiff in trespass 
quare clausum alleges that land of 
an unknown is inclosed with his he 
must negative defendant’s right to it. 
Creswell Ranch, etc., Co. v. Scoggins, 
39 S.W. 612, 15 Tex.Civ.App. 373. (3) 
Landowner need not allege that he 
forbade the trespass. Loop v. Cham- 
berlain, 17 Wis. 504. 


36. Birmingham Southern R. Co. 
v. Goodwyn, 81 So. 339, 202 Ala. 599. 


37. Southern Cotton Press, etc., 
Co. v. Bradley, 52 Tex. 587. 


38. See Pleading § 182. 


39. Ky.—Wrigtht v. Chandler, 4 
Bibb 422. 


‘Mich.—Wood v. Michigan Cent. Air- 
Line R. Co., 45 N.W. 980, 81 Mich. 358. 


Mo.—Hewitt v. Harvey, 46 Mo. 368; 
Papin v. Ruelle, 2 Mo. 28; Mishler 
Lumber Co. v. Craig, 87 S.W. 41, 112 
Mo.App. 454; Miller v. Clark, 78 Mo. 
App. 447. ? 


Neb.—Lundgren v. Crum, 66 N.W. 
284, 47 Neb. 242. 


N.Y.—Kratzer v. Saratoga Springs, 
538 N.E. 1127, 158 N.Y. 736; Lewis v. 
Thompson, 88 N.Y.S. 316, 3 App.Div. 
329; Stilwell v. Zinsser, 6 N.Y.St. 10, 
42 Hun 656; Keelar v. Central Tel., 
ete., Co., 105 N.Y.S. 638, 53 Mise. 523. 


N.D.—Russell v. Meyer, 75 N.W. 
262, 7 N.D. 335, 47 L.R.A. 637. 


S.C.—Baldwin v. Postal Tel. Cable 
Co., 59 S.E. 67, 78 S.C. 419; De Laine 
v. Alderman, 9 S.B. 950, 31 S.C. 267. 


Vt.—Montgomery v. Edwards, 45 
Vt..75; Hawley v. Clerk, 2 Tyler 20. 


[a] Thus a declaration for forci- 
bly entering plaintiff's land and re- 
moving a barn stated an action for 
trespass to realty and not for the con- 
version of personalty. Russell  v. 
Meyer, 75 N.W. 262, 7 N.D. 385, 47 
L.R.A. 637. 

40. Mich.—Wood v. Michigan Cent. 
Air-Line R. Co., 45 N.W. 980, 81 Mich. 
358. 

Mo.—Miller y. ‘Clark, 78 Mo.App. 
447, 


Neb.—Lundgren y. Crum, 66 N.W. 


covered on as a declaration.*® 


Under some codes the declaration may 
include a prayer for an injunction.*® 
may state a cause of action for trespass, although 
it also asks for relief for which plaintiff has no 


A complaint 


Applying rules above stated,*® it has been held, 
under various sets of facts, that certain complaints, 
among others, were sufficient as stating a cause of 
action in trespass, as examples, among others,*® com- 
plaints for carrying trees away, together with parts 


284, 47 Neb. 242. 


N.Y.—Kratzer v. Saratoga Springs, 
53 N.E. 1127, 158 N.Y. 736; Stilwell 
v. Zinsser, 6 N.Y.St. 10. 


Vt.—Montgomery v. 
WLS LD: 


[a] Thus complaint in form of 
statutory action for treble damages 
for trespass to land is good in trespass 
quare clausum. Hewitt v. Harvey, 46 
Mo. 368; Mishler Lumber Co. v. Craig, 
87 S.W. 41, 112 Mo.App. 454; Lund- 
gren v. Crum, 66 N.W. 284, 47 Neb. 
242; Lewis v. Thompson, 38 N.Y.S. 
316, 3 App.Div. 329; Montgomery v. 
Edwards, 45 Vt. 75. 


41. De Laine v. Alderman, 9 S.E. 
950, 31 S.C. 267; Hawley v. Clerk, 2 
Tyler (Vt.) 20. 


42. Wright v. Chandler, 4 Bibb. 
sey? 422; Papin v. Ruelle, 2 Mo. 


Edwards, 45 


_[a] Tlustrations.—(1) A declara- 
tion containing allegations proper to 
trespass for treble damages, but not 
in form of an action of debt, is good 
as a declaration in trespass for 
actual damages. Papin v. Ruelle, 2 
Mo. 28. (2) Where trespass to land 
and the person are joined in one count 
and the former is badly pleaded plain-. 
tiff can recover on the latter. Wright 
v. Chandler, 4 Bibb (Ky.) 422. 


43. Kellar v. Central Tel., etc., Co., 
105 N.Y.S. 638, 53 Misc. 523; Baldwin 
Un Ne Fel. Cable Co., 59 S.E. 67, 78 


44. Rucker v. McNeely, 4 Blackf. 
(ind.) 179. 


45. Griffith v. Warnock, 8 Pa.Co. 
857 (paper filed as an affidavit). 
46. Ware v. Johnson, 55 Mo. 500. 


47. Hood v. American Telephone 
& Telegraph Co., 77 S.H. 1096, 162 N.C. 
Os f 


48. See supra this section. 


49. O’Brien v. Harahy, 1 U.C.Q.B. 
(Ont.) 475; and cases infra this notw 


[a] Brespass to realty.—Womackh 
v. McDonald, 121 So. 57, 219 Ala. 75. 

{b] Trespass to personaity.—Bar- 
ton-Price Co. v. Murphy & Co., 68 S.E. 
484, 134 Ga. 710. 


[c] Trespass to person.—Wells vy. 
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of a buildiag,®® for constructing a ditch across plain- 
tiff’s land,®! for cutting down and destroying trees,°” 
for deadening and cutting down trees,°? for depriv- 
ing plaintiff of clothing,®* for destruction of prop- 
erty,°® for destruction of sewer,°® for entry on land, 
and doing there of unlawful acts,°* for forcible ex- 
pulsion from realty and injury to goods,°® for forcible 
taking of property held under lien,®® for injury from 
fright caused by defendant’s trespassing,®® for in- 
jury to a horse,*! for injury to a spring,®? for pil- 
ing lumber on Jand, causing spread of fire,** for re- 
moval of water pipe laid beneath the surface of a 
street,°* for taking personal property by illegal 
process,*® for trespass by a railroad in a street, 
the title to which, subject to the public easement, 
was in plaintiff®® for trespass on pasture land,°* 
for trespass on a location of a railroad,*® for tres- 
pass to real estate, causing interference with les- 
see’s, business,®® for unlawful ouster of a lease hold- 
er,?° for unlawful seizure and taking away of prop- 
erty,”1 for wrongfully laying railroad spur track,*? 
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for wrongful removal of coal, from land,** and for 

wrongful ouster from land, resulting in injury to 

property thereon.7* On the other hand, certain 

complaints were held insufficient as stating a cause 
of action in trespass for alienation of affections,’? — 
for attempt to obtain possession of property by the 

execution of a fraudulent mortgage,’ for loss of 

rent, and for attorney’s fees in obtaining an injunc- 

tion,?7 for pasturing cattle on land inclosed by 

plaintiff,7® for permitting trees to grow over and 

project on plaintiff’s land,*?® for soliciting plaintiff 

to have sexual intercourse with him,®°® and for tres- 

pass to the person.*+ 


[§ 148] . Description of Property. The property 
involved in an action of trespass whether real*? or 
personal’? must be described with reasonable cer- 
tainty.84 The general rule®® is that, unless a stat- 
ute’® or a rule of court,8? requires a special descrip- 
tion this requirement is fulfilled by any description 
which is sufficiently certain to identify the prop- 
erty,8® and enable defendant to properly plead to 


85. See Pleading § 156. 


Knight, 80 A. 16, 32 RI. 432. Parker, (Tex.Civ.App.) 37 S.W.(2d) 
' [a] Trespass for mesne profits.— | 1964. : 
Watson v. U. S., 263 F. 700 (for tres- 68. Arizona, etc., R. Co. v. Denver, 


pass on Indian’s allotments). 


[e] Trespass by agent.—Edwards 
v. Russell, 133 So. 3, 222 Ala. 484. 


{f] Particular allegations — held 
sufficient to. support: (1) An action 
against individual and corporation as 
joint trespassers. Flowers, Inc., v. 
Chamblee, 141 S.E. 907, 165 Ga. 703. 


(2) An action for willful miscon- 
duct. Mensinger v. O’Hara, 189 Ill. 
App. 48 


50. Johns v. Schmidt, 4 P. 872, 32 
Kan, 3838. 


‘51. McRae v. Blakeley, 84 P. 679, 
3. Cal.App. 171. 


52. Gilchrist v. Dominion Tel. Co., 
19 N.B. 553 [aff Cassels Dig. (Can.) 
844]. ' 

53. Ramos Lumber, ete., Co. v. 
Labarre, 40 So. 898, 116 La. 559. 


54. Friedenthal v. Goodloe, 81 So. 
553, 202 Ala. 611. 
55. Alger v. Beasley, 20 S.W.(2d) 
317, 180 Ark. 46. ; 


56. _Diamond v. Smith, 66 S.W. 141, 
27 Tex.Civ.App. 558. 


' 57% Smith v. Highland Mary Min- 
ing, Milling & Power Co., 259 P. 1025, 
82 Colo. 288. 

58. Mecartney v. Smith, 62 P. 540, 
10 Kan.App. 580. 

' 59. Cooper v. Cappel, 29 La.Ann. 
213. 

60. Watson v. Dilts, 89 N.W. 1068, 
116 Iowa 249, 98 Am.S.R. 239, 57 L.R. 
AED DO 

61. Summers y. Tarney, 24 N.E. 
678, 123 In@. 560; Bruch v. Carter, 
32 N.J.Law 554. 

62. Louisville, etc., R. Co. v. Hig- 
ginbotham, 44 So. 872, 153 Ala. 334. 

63. Ross v. Williams Mfg. Co., 148 
S.BE. 448, 38 Ga.App. 178. 


64. Roberts v. Hall, 82 P. 66, 147 


Cal. 434, 

65. Gray v. Joiner, 56 S.E. 752, 
127 Ga. 544. 

66. Morrell v. Chicago, etc., R. Co., 


52 N.W. 140, 49 Minn. 526. 
67. Shell Petroleum Corporation v. 


ete., R. Co.f 84 P. 1018113 N.M. 345. 
69. Gans v. Hughes, 16 N.Y.S. 615. 


70. Robertson vy. Cleveland, etc., 
Mineral Land Co., 70 Mo.App. 262; 
Creswell Ranch, etc., Co. v. Scoggins, 
39 S.W. 612, 15 Tex.Civ.App. 373. 


71. Barfield v. J. L. Coker & Co., 53 
S.E. 170, 73 S.C. 181. 


72. River & Rail Terminals v. 
Louisiana Ry. & Nav. Co., 130 So. 337, 
Il aa 23. 


73. Elk Garden Big Vein Coal 
Mining Co. v. Gerstell, 121 S.E. 569, 95 
W.Va. 471, 33 A.L.R. 298. 


74. Gomez v. Reed, 174 P. 658, 178 
Cal. 759; Rowland v. Fuller, How.A. 
Cas. (N.Y.) 629. 


75. Lowenstein v. McGowan, 5 Pa. 
Dist.&Co. 5. 


76. Fulton Grocery Co. v. Maddox, 
36 S.E. 647, 111 Ga. 260. 


77. Williams v. City of Brunswick, 
(3 SH. 255, 137 Gas 178. 


78. Creswell Ranch & Cattle Co. v. 
Scoggins, 39 S.W. 612, 15 Tex.Civ. 
App. 373. 


79. Kelly v. Bragg, 76 Me. 207. 


80. Reed v. Maley, 74 S.W. 1079, 
Me Ky. 816, 25 Ky.L. 209, 62 L.R.A. 


81. Mossessian v. Callender, Mc- 
ee & Troup Co., 52 A. 806, 24 R. 
: 8. 


82. McDodrill v. Pardee, ete., Lum- 
ber Co., 21 S.E. 878, 40 W.Va. 564. 


83. Randlette v. Judkins, 77 Me. 
114, 52 Am.R. 747; Mayfield v. White, 
1 Browne (Pa.) 241. 


[a] In Pennsylvania the declara- 
tion, if the action is in court, and 
the transcript where action is before 
justice of the peace, must state where 
trespass was committed, and in case 
of trespass to realty where it is situ- 
ate. Knesal v. Williams, 11 Pa.Dist. 
392. 


84 Randlette v. Judkins, 77 Me. 
114, 52 Am.R. 747; MecDodrill v. Par- 
dee, etc., Lumber Co., 21 S.E. 878, 40 
W.Va. 564, See also cases infra this 
section. 


| tering 


86. See statutory provisions. 


[a] Compliance with statute.—(1) 
In a declaration for breaking and en- 
“plaintiff's dwelling-house in 
L,’’ the place of the alleged trespass 
was sufficiently designated by name, 
according to the statutory require- 
ment. Sawyer v. Ryan, 13 Metc. 
(Mass.) 144. (2) In a declaration 
for trespass quare clausum, a de- 
scription of the close as bounded 
northerly by land of S and others, 
easterly by the old N B Turnpike, 
southerly by the road leading to W 
and westerly on W river sufficiently 


complied with a statute requiring. | 


designation “by name or abuttals, or 
other proper description.” Forbush 
v. Lombard, 13 Mete. (Mass.) 109. 


87. Beaufort v. Vivian, 7 Exch. 
580, 155 Reprint 1079. 


[a] Sufficiency of compliance.—A 
rule of court requiring designation of 
the locus in quo by name or abuttals 
or other description is complied with 
by the averment “lands of the plain- 
tiff covered with water, being the bed 
and channel of the river T, and under 
the same, in the several parishes of 
L & Lin the county of G.” Beaufort 
pi ean, 7 Exch. 580, 155 Reprint 

79. 


88. U.S.—Rico-Aspen Consol. Min. 
Co. v. Enterprise Min. Co., 56 F. 131. 


Ala.—Foust v. Kinney, 80 So. 474, 
202. Ala. 392. 


Ill.—Prussner v. 
App. 395. 


eS v. Brewer, 81 Ind. 


Kan.—Larkin v. Taylor, 5 Kan. 433. 


Me.—Drummond v. Withee, 99 A. 
458, 115 Me. 522. 


Md.—Tyson v. Shueey, 5 Md. 540. 


-Mich.—Husted vy. Willoughby, 75 N. 
W. 279, 117 Mich. 56. 


N.Y.—Renaudet v. Crocken, 1 Cai. 
167, Col.&C.Cas. 219. 


N.C.—Womack vy. 
1102, 160 N.C. 286. 


Tex.—Badu_ v. Satterwhite, 
App.) 125 S.W. 929. 


Eng.—Holt v. Daw, 16 Q.B. 990, 71 
E.C.L, 990, 117 Reprint 1161. 


Brady, 136 Ill. 


Carter, 75 S.E. 


(Civ. 


.\ For later cases, developments and changes in the law see Annotations, same title and section number, 
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the action.*® In accordance with this rule, it has 
been held that a correct description of land is suffi- 
cient, although it applies also to land in defendant’s 
possession,®° that in the absence of statute requiring 
it,°* the complaint need not contain a particular 
deseription,®? and that description by metes and 
bounds is not necessary,®* although 


[a] Rule as to personalty stated. 
—(1) In an action for injury to per- 
sonalty, the plaintiff must show what 
property was injured. McKenna v. 
oe F.Cas.No. 8,852, 1 Hayw. & 


[b] Rule as to realty stated.—The 
petition should describe the land so 
that it may be identified, and allege 
title in plaintiff, but plaintiff's chain 
of title need not be recited. Gray v. 
Peay, 82 S.W. 1006, 26 Ky.L. 989. 


[ec] Necessity of specific aver- 
ments.—(1) It is not necessary to de- 
seribe the close either by name or 
abuttals. Noyes v. Colby, 30 N.H. 
142, (2) The English Hilary rules 
of pleading, requiring the name of 
the close or abuttals to be stated, 
have never been in force in North 
Carolina. Womack y. Carter, 75 S.E. 
1102, 160 N.C. 286. (3) In an action 
for cutting and removing timber from 
several tracts, description and value 
of timber cut on each tract need not 
be set out. Stoneman-Zearing Lum- 
ber Co. v. McComb, 122 S.W. 648, 92 
ATK 297. 


[d]_ In New Brunswick in trespass 
to realty, failure to specially describe 
the premises is not ground for de- 
murrer. Defendant’s remedy is by 
application to compel plaintiff to 
amend. Gilchrist v. Dominion Tel. 
Co... 19) N.B- 553° “Laff Cassels Dis. 
Some 844]; Paran v. Barrett, 19 N. 


[e] Descriptions of realty held 
sufficient in actions for trespass to: 
(1) Boom in a creek, though it was 
in a lake, where the lake was part 
of the creek. W. K. Syson Timber 
Co. v. Dickens, 40 So. 753, 146 Ala. 
471. (2) Burial lot. Bessemer Land, 
etc., Co. v. Jenkins, 18 So. 565, 111 
Ala. 135, 56 Am.S.R. 26. (3) Certain 
close of plaintiff in the county of K. 
Prussner vy. Brady, 136 I1l.App. 395. 
(4) Close described by two abuttals 
only. North v. Ingamells, 9 M.&W. 
249, 152 Reprint 105. (5) Land de- 
scribed as 10 acres in south side of 
N. E. % of S. W. % of certain section. 
Hodges & Hewlett v. Martin, 101 So. 
55, 211 Ala. 505. (6) Land described 
only as being in possession of plain- 
tiff and in a certain county. Jean v. 
Sandiford, 39 Ala. 317. (7) Land des- 
ignated by a name which it has ac- 
quired by reputation. Tysons Ve 
Shueey, 5 Md. 540. (8) Mining claim 
of certain dimensions, with a refer- 
ence to the location certificate and the 
patent for metes and bounds. Rico- 
Aspen Consol. Min. Co. v. Enterprise 
Min. Co., 56 F. 131. (9) Land in a 
designated township and county. Wo- 
mack v. Carter, 75 S.E. 1102, 160 N.C. 
286. (10) Premises at a certain street 
number in a certain city. Snedecor 
v. Pope, 39 So. 318, 143 Ala. 275. (11) 
Property annexed to another town- 
ship before commencement of the ac- 


tion, described as in_original town- 
ship. Renaudet v. Crocken, 1 Cai. 
GNaY..)) 616%, A Col-&C.Casan219- (12) 


Property described as being in the 
cellar and on land of plaintiff, adjoin- 
ing the cellar and land occupied by 
defendant, in a building described by 
name in a certain city, and on the lot 
in possession of plaintiff, situated in 
the rear of the building. Lapp v. 
Stanton, 81 A. 675, 116 Md. 197, Ann. 
Cas.1918C. 756. (13) Property de- 
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not improper.°# 


scribed only as situated in a named 
city. Drummond vy. Withee, 99 A. 458, 
115 Me, 522. (14) Property ‘“descrip- 
tion of which is hereto attached, 
marked ‘Exhibit A’ and made a part 
hereof.” Western Union Tel. Co. v. 
Dickens, 41 So. 469, 148 Ala. 480. 
(15) Property designated by stating 
the number of acres, the survey and 
its general location, and the name by 
which the premises were generally 
known. Badu v. Satterwhite, (Tex. 
Civ.App.) 125 S.W. 929. (16) Prop- 
erty designated by the name of a 
close to which it was annexed a year 
before. Brownlow v. Tomlinson, 1 
M.&G. 484, 39 E.C.L. 867, 133 Reprint 
423. (17) Property in the right quar- 
ter section lying north of a certain 
county drain, section number not be- 
ing given, where there was only one 
section north of the drain. Husted v. 
Willoughby, 75 N.W. 279, 117 Mich. 
56. (18) Property of plaintiff in a 
certain county. -Larkin v. Taylor, 5 
Kan. 433. (19) Property situated in 
certain town, though plaintiff owned 
several closes’ there. Elliot v. 
Shepherd, 25 Me. 371. 


{f] Descriptions of  personalty 
held sufficient in actions for trespass 
to: (1) Personalty, described as a 
stock of merchandise, formerly owned 
by A, consisting of dry goods, gro- 
ceries, hardware, etce., in a certain 
town and building. 
derson, 10 So. 848, 95 Ala. 213. (2) 
Personalty, by taking “four horses, 
the property of the plaintiff.” Beau- 
mont, v. -Yantz./L, Il. -26-.. (3) Ber- 
sonalty, for taking two hundred dozen 
sheaves of wheat, the property of the 


plaintiff. Richardson v. Brewer, 81 
Ind. 107. 
[g] Descriptions of realty held in- 


Sufficient: (1) Where parties were 
not informed as to the location of the 
lines which constituted the bounda- 
ries between the land claimed by 
plaintiff and that lying contiguous 
thereto nor as to the particular tracts 
from which defendant had removed 
timber. Ducros v. St. Bernard Cy- 
press Co., 82 So. 841, 145 La. 691. (2) 
Where land was described as tract 
east of railroad containing 5,000 
acres, part of grant to another. 
Coastal Land & Timber Co. v. Eubank, 
146 S.E. 857, 196 N.C. 724. 


g9. Lohr v. Wolfe, 77 S.E. 71, 71 
W.Va. 627. 


[a] Unless object of suit is to try 
title to the land, it is unnecessary to 
describe it with accuracy and particu- 
larity, but only to designate it by pos- 
session name, or by some of its abut- 
tals or monuments, sufficiently to 
give the defendant notice of its lo- 
cality, so that he may properly plead 
to the action. Glen Jean, etc., R. Co. 
v. Kanawha, etc., R. Co., 35 S.E. 978, 
47 W.Va. 725. 


90. Lempriere v. Humphrey, 3 A. 
ob, wet s0mE Crs LOle) Til Reprint 
381; Cocker v. Crompton, 1 B.&C. 489, 
8 E.C.L. 207, 107 Reprint 181. 


$1. See statutory provisions. 


92. Randall v. Sanders, 77 S.W. 56, 
71 Ark. 609 (realty). 


93. Ala.—Elmore v. Fields, 45 So. 
66, 153 Ala. 345, 127 Am.S.R. 31. 


Jll.—Meixsell v. Feezor, 43 I1l.App. 


° 
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However, a description is bad which is uncertain,®® 
‘ erroneous,’® or misleading.?7 
be described as a messuage.?* The description of 
property refers to the time of the trespass rather 
than the time of filing of the declaration.®® 
some jurisdictions where the land or the place of 
trespass is located on plats, that location is abso- 


Part of a house may 


In 


We eee v. Isenhower, 27 Ind. 


N.H.—Palmer v. Tuttle, 
486. 


Bea tea ae ner v. Forbes, 68 N.C. 


Vt.—Swerdferger v. Hopkins, 31 A. 
153, 67 Vt. 136; Rice v. Hathaway, 
Brayt. 231. 


94 Poor v. Gibson, 32 N.H. 415; 
oe v. Casler, 50 How.Pr. (N.Y.) 


39 N.H. 


95. See cases infra this note. 


_[a] Tustrations.—(1) A declara- 
tion is bad which alleges the taking 
of documents and receipts to prove 
plaintiff's claim against the British 
government for one thousand two 
hundred dollars, sundry notes of hand 
and accounts in five books, and other 
papers of the plaintiff: Oystead v. 
Shed, 12 Mass. 506. (2) An allegation 
of the taking of chattels to the value 
of $1,000, without specifying what 
such chattels were, is bad for uncer- 
tainty. Mayfield v, White, 1 Browne 
(Paz) --> 241, (3) However, where 
plaintiff is named as owner of certain 
lands, describing them, with a cer- 
tain exception, a subsequent allega- 
tion of injury ‘‘to said premises” is 
not uncertain (Toner v. Eau Claire, 
14 N.W. 55, 56 Wis. 173); (4) and 
where defendant denies that he cut 
any trees he cannot claim he was 
misled as to which of the trees fall- 
ing within the description were sued 
PERS ae v. Griffin, 50 A. 1, 74 Conn. 


96. See cases infra this note. 


[a] Thus locating a house in block 
8 instead of block 9 is fatal error. 
poe v. State, 42 So. 601, 89 Miss. 
633. 


[b] But where an erroneous de- 
scription is not misleading (1) such 
as where the close is misdescribed 
but defendant knows it by that de- 
seription, it is sufficient (Hart v. 
Doyle, 87 N.W. 219, 128 Mich. 257); 
(2) and where a lot was described ac- 
cording to an erroneous line, ac- 
quiesced in for over fifteen years as 
the true line, the description was suf- 
ficient (Burton v. Lazell, 16 Vt. 158). 


97. See cases infra this note. . 


[a] Rule applied: (1) Where 
grass and corn which was destroyed 
was in a public highway, such fact 
should be alleged, rather than a gen- 
eral allegation designating a certain 
quarter of a quarter section. Wolf 
v. Holton, 28 N.W. 524, 61 Mich. 550. 
(2) Where the locus is described as 
bounded on a public road, it will not 
be taken to include land to the center 
of the road (Pickering v. Shearer, 11 
Gray (Mass.) 153; Simonds v. Ches- 
ley, 30 N.B. 303 [aff 20 Can.S.C. 174]). 
(3) But in trespass to a “mill dam” 
destruction of a false dam used dur- 
ing repair of the regular dam can be 
shown. Durgin v. Leighton, 10 Mass. 
56. 


98. Fenn v. Grafton, 2 Bing.N.Cas. 
617, 29 E.C.L. 687, 132 Reprint 238; 
Monks v. Dyke, 4 M.&W. 567, 150 Re- 
print 1546. 


99. Humfrey v. London, etc., 
Co., 7 Exch. 325, 155 Reprint 971. 
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lutely -controlling,t but the plats need not be pro- 
duced in evidence but may be proved by other evi- 


dence.” 


[§ 149] ¢. Statement of Acts Constituting Tres- 
The declaration, complaint, or petition must 
contain a statement of the acts which constitute 
the trespass,? and the allegations must be positive 
and direct,‘ certain,® and not misleading,® nor by 
way of recital.? However, no special form of words 
is ordinarily necessary.* Use of the word “trespass” 
“Force and arms” 
are not words essential to the designation and de- 
seription of an act of trespass;1° nor are the words 
“wanton,” “willful,” and “wrongful,”?! although it 


pass. 


is not essential.® 


is indicated in some decisions that 
leged that the act was wrongful,?? 


4. Peters v. Tilghman, 73 A. 726, 
111 Md. 227. 


[a] Applications of rule.—(1) 
When the defense is on warrant, 
plaintiff must locate the place of tres- 
pass on plats (Houck v. Loveall, 8 
Mad, 63; Funk v. Hughes, 5 Gill (Md.) 
315); (2) and in such case he can- 
not show possession not in accord- 
ance with the plats (Holmead v. Cor- 
coran, 12 F.Cas.No. 6,627, 2 CranchC. 
C. 119; Houck v. Loveall, supra; Car- 
roll v. Smith, 4 Harr.&J. (Md.) 128; 
Chapman vy. Brawner, 2 Harr.&J. 
(Md.) 366); (3) nor give evidence of 
trespass not located on the plats, and 
referred to in the explanation thereof 
(Funk y. Hughes, 5 Gill (Md.) 315; 
Crawford v. Berry, 11 Gill&J. (Md.) 
310; Mundell v. Perry, 2 Gill&J. 
(Md.) 193; Pottinger v. Hall, 4 Harr. 
&M. (Md.) 349). 


2. Trammell v. Hook, 1 Harr.&M. 
(Md.) 259. 


3 See cases infra this section. 
4 Sturdevant v. Gains, 5 Ala. 435. 


5 Wright v. Burroughes, 3 C.B. 
685, 54 E.C.L. 685, 136 Reprint 274. 


“The trespass committed, must be 
set out; and that with convenient 
certainty.’ McCalla v. Wood, 2 N.J. 
Law 81 


[a] Means by which trespass was 
accomplished are sufficiently set forth 
when the complaint alleges that it 
was “by means of certain drifts, 
levels, and other workings.” Rico- 
Aspen Consol. Min. Co. v. Enterprise 
Min. Co., 56 F. 131. 


[b] Averment of vi et armis (1) 
is mere formal allegation that de- 
fendants entered with some force, and 


does not necessarily imply a breach} 


of the peace. Harvey v. Brydges, 14 
M.&W. 487, 153 Repwint 546. (2) And 
the words “vi et armis’” are a mere 
matter of form, and call for no an- 
swer from the defendant. Lawe vy. 
King, 1 Saund. 81, 85 Reprint 91. 


[c] Separating matters of aggra- 
vation.—(1) Trespass should be so 
distinetly set forth that it: may be 
seen with reasonable certainty what 
is the principal act complained of, 
and what is mere matter of aggrava- 
tion. Clark v. Langworthy, 12 Wis. 
441, (2) Where in trespass quare 
clausum. the allegation of taking of 
personalty specially designates the 
articles a substantive cause of action 
is alleged; but if they are described 
generally it is mere aggravation. 
Thayer v. Sherlock, 4 Mich. 173. 


[d] Not sufficiently certain.— 
“Summons in trespass not exceeding 
$300 claim based on damages to the 
person of plaintiff amounting to $500” 


TRESPASS 


or “vi et armis” 


it should be al- 
and such an al- 


was not sufficient to establish juris- 
diction of alderman, in view of stat- 
ute. Strasbaugh v. Dessenberg, 18 
YorkLeg.Rec. (Pa.) 73. 


6. See cases infra this note. 


[a] Tllustration.—W here the decla- 
ration was for wrongfully setting a 
fire on defendant’s own land on a cer- 
tain date, which extended to plain- 
tiff’'s land, plaintiff cannot show at 
the trial that the act was wrongful 
because done on Sunday. Martin v. 
Miller, 20 Mo. 391. 


7. Sturdevant v. Gains, 5 Ala. 435; 
Houghton v. Davenport, 23 Pick. 
(Mass.) 235; Moore v. Dawney, 3 Hen. 
&M. (13 Va.) 127. 


8 See cases infra this note. 


[a] “Broke and entered” are not 
necessary words. Griffin v. Gilbert, 
28 Conn. 493; Prewitt v. Clayton, 5 
T.B.Mon. (Ky.) 4. 


[b] “Quare clausum fregit’ are 
not necessary words. Prewitt v. 
Clayton, 5 T.B.Mon. (Ky.) 4. 


9. McGill v. Varin, 106 So. 44, 213 
Ala. 649. 


10. Little Rock, ete, R. Co. v. 
Dyer, 35 Ark. 360; Elk Garden Big 
Vein Coal Mining Co. v. Gerstell, 121 
S.E. 569, 95 W.Va, 471, 33 A.L.R. 298 
(failure to allege that acts were com- 
mitted with force and arms did not 
render a_ declaration demurrable). 
But see Wilcox v. Conway, 115 Mass. 
561 (holding that it should be alleged 
that defendant “forcibly” broke and 
entered plaintiff's close). 


11. McRae v. Blakeley, 84 P. 679, 
3 Cal.App. 171; Chin Kee v. Kaeleku 
Sugar Co., 30 Hawaii 17; Buck v. Col- 
bath, 7 Minn. 310, 82 Am.D. 91 [aff 
38 Wall. (U.S.) 384, 18 LiEd. 257]; 
Montgomery vy. Southern Power Co., 
68 S.E. 1047, 87 S.C. 293; Baldwin v. 
bleep Cable Co., 59 S.E. 67, 78 


[a] “Wanton” in a complaint for 
trespass is not governed by the same 
rules as when used in an action for 
negligence, but simply means an in- 
vasion of the plaintiff’s premises with 
the knowledge of the violation of 
plaintiff's rights and of injuries there- 
by caused. Ex parte Birmingham 
Realty Co., 63 So. 67, 183 Ala. 444, 


12. Glen Jean, etc., R. Co. v. Ka- 
nawha, etc., R. Co., 35 S.E. 978, 47 W. 
Va. 725. 


[a] Illustration.—A declaration in 
trespass de bonis asportatis must 
show that the goods were wrongfully 
and unlawfully taken. Griffith v. 
Warnock, 8 Pa.Co, 357. 


13. Kahle v. Crown Oil Co., 100 N. 


legation is nchessary for the purpose of laying the 
foundation for recovery of exemplary damages 
The words of description will not be construed strict- 
ly.14¢ Under the better rule, a direct statement of 
facts, from which the wrong can be inferred, is suf- 
ficient,1® that failure to allege that acts were with- 
out plaintiff’s consent was not fatal.*® 
effect to these rules, it has been held that various 
complaints did!” or did not?® contain a sufficient 
statement of the act of trespass; 
timber need not be alleged to have been done with 
ax, saw, or skidder,!® but a statement should con- 
tain averments showing in what respect defendant 
failed to perform duties.2° An act done by the de- 
fendant’s direction and for his benefit may be de- 
clared on as done by him.?? 


Fe cS Ot eke a 
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[§§ 148-149 


g.13 


In giving 


that injury to 


A complaint by a dis- 


E. 681, 180 Ind. 131; Baldwin v. Pos- 
tal Tel. Cable Co., 59 S.E. 67, 78 S.C. 
419. 


Exemplary damages see infra § 154. 


14. Thurlow Tp. v. Bogart, 15 U.C. 
Coe Ont. no. 


15. Griffin v. Gilbert, 28 Conn. 493. 
See also cases infra this note. 


[a] Trespass to land.—Womack v. 
McDonald, 121 So. 57, 219 Ala. 75; 
yee v. Varin, 106 So. 44, 213 Ala. 

oe 


[b] Allegation of damage unnec- 
essary-—A complaint alleging a tres- 
pass to real estate was sufficient, al- 
though it did not, in terms, allege 
that plaintiff was damaged. Weaver 
v. Mississippi, ete., Boom Co., 11 N.W. 
113, 28 Minn. 542. 


16. Perkins y. Blauth, 127 P. 50, 
163 Cal. 782. 


17. See cases infra this note. 


[a] Statement held sufficient.— 
(1) Attachment of electric wires to 
house, resulting in its destruction. 
Boomer v. Southern California Edison 
Co., 267 P. 181, 91 Cal.App. 382. (2) 
Breaking into plaintiff’s room. Dixie 
Const. Co. v. McCauley, 101 So. 601, 
211 Ala. 688. (3) Excavation, driv- 
ing of teams, and depositing of stone. 
Gray v. Tobin, 156 N.E. 30, 259 Mass. 
113. (4) Loss of property. Nird- 
linger v. American Dist. Telegraph 
Co., 88 A. 6, 240 Pa. 571. (5) Taking 
down fence and crossing over plain- 
tiff’s land. Hahn v. Shaubut, 123 P. 
694, 45 Mont. 326. (6) Tearing down 
gate and casting it on shrubbery. 
eeeeLe on v. Clark, (Utah) 8 P.(2d) 


[b] Trespass by chickens.—Lapp 
v. Stanton, 81 A. 675, 116 Md. 197, 
Ann.Cas.1913C_ 755. 


18. See cases infra this note. 


[a] Statement held insufficient: 
(1) To allege that permission to en- 
ter plaintiff's home to remove dead 
body was on condition that casket 
also be removed. ‘Tritt v. Strahley, 
153 S.E. 611, 41 Ga.App. 598. (2) To 
charge willfulness. Sligo Furnace 
Co. v. Hobart-Lee Tie Co., 134 S.W. 
585, 153 Mo.App. 442. (3) To show 
entry on premises. Nally v. Rich- 
mond, 209 P. 871, 105 Or. 462. 


19. Ellerbe v. Marion County Lum- 
ber Co., 82 S.E. 1049, 99 S.C. 158. 


20. Beebe v. B. F. Sturtevant Co., 
216. 715, 


21. Mecartney v. Smith, 62 P. 540, 
Ws Eareee 580; Allen v. Archer, 49 
e. : 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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~ §§ 149-150] 


seizee claiming damages for the original ouster may 
state the continuance of the disseizin to character- 


ize the ouster.2? 


Separate counts or paragraphs.?° 
trespass need not be made a distinet paragraph.?* 
A series of connected and continuous wrongs grow- 
ing out of the same matter should be embraced in 


one count.?> 


TRESPASS 


[§ 150] d. Title and Possession. 
trespass must allege possession?® or title,2™ as the 


[63 C.J.] 979 


A complaint in 


case may be, and possession cannot be inferred,?® 


Every act of 


except from an allegation of title.?® 
held that a complaint for trespass for mesne profits 
need not show that the relation of landlord and ten- 
ant existed between the parties;?° and where plain- 


It has been 


tiff’s right was directly stated it has been held that 


22. Bailey v. Butcher, 6 Gratt.{[Conn. 158). land than any one else’s and the own- 

(47 Va.) 144. Possession as basis of right of ac- | °TS of his land had immemorially en- 

23. Generally see Pleading §§ 171- | tion see supra §§ 20-22, 50-54. eR wee mee Cvaeiantcte 

iq 183. 27. Ark,—Warner v. Capps, 37]show possession. Witmore v. Robin- 
24. Stephens v. Schadler, 207 S.W. | Ark. 32. son, 2 Conn. 529. (2) An allegation 


704, 182 Ky. 833. : 


[a] Rule applied.—It is sufficient 
that a petition against the owner and 
the harborer of dogs for injury to 
sheep, crops, and loss of time in driv- 
ing off dogs during several years may 
allege the same as one continuous 
trespass, limited by beginning and 
ending dates, and every act of tres- 
pass need not be made a distinct par- 
agraph, and _ separately numbered. 
Stephens v. Schadler, 207 S.W. 704, 
182 Ky. 833. 


25. Sperry v. Hurd, 132 S.W. 66, 
151 Mo.App. 579. 


[a] Rule applied.—The acts of 
One in tearing down a hedge fence, 
resulting in cattle trespassing on the 
land and destroying fruit trees there- 
on, and in tearing down a wire fence, 
whereby cattle entered on the land 
and destroyed trees, committed as a 
result of a dispute as to the bounda- 


* Conn.—McNamara v. Town of Wa- 
tertown, 124 A. 244, 100 Conn. 575. 


Ga.—Cobb v. Wrightsville, etc., R. 
Co., 58 S.E. 862, 129 Ga. 377. 


Se Cae eR NS v. Daniels, 7 Blackf. 


Me.—Benner v. Benner, 109 A. 376, 
119 Me. 79. 


ate v. Clautice, 7 Harr.&J. 


Pa.—Postal Telegraph Cable Co. v. 
Ryan, i7 Pa.Dist. 1049; Hughes v. 
Snee, 9 Pa.Dist. 526. 


Va.—Hite v. Long, 6 Rand. (27 Va. 
457, 18 Am.D. 719." : : 


_ [a] Rule applied.—In action for 
injury to telephone cables’ in a con- 
duit belonging to the city, plaintiff 
must allege its power and authority 
to occupy the conduit. Postal Tele- 
graph Cable Co. v. Ryan, 17 Pa.Dist. 


that defendant “entered the close of 
plaintiff—that is to say, a certain 
tract of land, and the lines and 
boundaries thereof’—without other- 
wise alleging possession is demurra- 
ble. Dugan v. Ferguson, 1 S.W. 539, 
8 Ky.L. 342. (3) An allegation that 
plaintiff was a landlord or lessee of 
land states neither possession nor ti- 
tle. Alt v. Gray, 67 N.Y.S. 411, 55 
App.Div. 563. 


29. Ala.—O’Neal v. Simonton, 19 
So. 412, 109 Ala. 167; Finch v. Alston, 
2 Stew.&P. 83, 23 Am.D. 299. 


Conn.—McNamara v. Town of Wa- 
tertown, 124-A. 244, 100 Conn. 575; 
Parker v. Hotchkiss, 25 Conn. 321. 


Eee ae v. Perkins, 17 D.C. 
379. 


Minn.—Blew v. Ritz, 85 N.W. 548, 
82 Minn. 530; Spencer v. St. Paul, 
ete.; R.. Co., 21 Minn.) 362: 


z ry line, should be embraced in one | 1049. BG Eien ee Pees res ae 
count in the pétition in trespass, ; olladay-Klotz and, etc., oO. 
therefor. Sperry v. Hurd, 132 S.W. [b] Plaintiff, not in actual pos-|y. T. J. Moss Tie Co., 79 Mo.App. 543: 


he tes el 


66, 151 Mo.App. 579. 


26. U.S.—Cochran v. Brannan, 196 
F. 219. 


Ala.—Southern Ry. Co. v. McEn- 
tire, 53 So. 158, 169 Ala. 42; Bartlett 
v. Chaviers, 69 So. 975, 14 Ala.App. 
279; Birmingham Ry., Light & 
Power Co. v. Abbott, 60 So. 970, 6 
Ala.App. 643. 


Ark.—Crowder v. Fordyce Lumber 


Session, must allege title, with either 
the right of immediate possession, or 
possession by a tenant. Hughes v. 
Snee, 9 Pa.Dist. 526. 


[c] Where plaintiff claims as re- 
mainderman under deed, he must 
bring himself within its description. 
Cobb v. Wrightsville, etc., R. Co., 58 
S.E. 862, 129 Ga. 377. 


{d] Declaration for taking chat- 


Hammontree vy. Huber, 39 Mo.App. 
326; Bell. v. Clark, 30 Mo.App. 224. 


N.Y.—Kissam v. Roberts, 19 N.Y. 
Super. 154. 


Va.—Donaghe vy. 
Munf. (18 Va.) 251. 


Wis.—Leihy v. Ashland. Lumber 
Co., 5 N.W. 471, 49 Wis. 165. 


Roudeboush, 4 


1 mn kk. 392. tels (1) must allege that the chat- Wyo.—Kisciras v. Merritt, 3 P.(2d) 
Sarees SW. SEE ANS AE w tels belonged to plaintiff at the time | 98. 
Conn.—McNamara v. Town of Wa-| of the taking (Warner v. Capps, 37 fai? Rendon! fori ules Cites 


tertown, 124 A. 244, 100 Conn. 575. 
Mass.—Stanley v. Gaylord, 10 Metc. 
82, 


Ark. 32; Neale v. Clautice, 7 Harr.&J. 
(Md.) 372; Hite v. Long, 6 Rand. (27 
Va.) -457, 18 Am.D. 719); (2) -espe- 


unnecessary for plaintiff to allege 
that at the time the trespass was 
committed, he was in the actual pos- 


2 3 cially under a statute giving a right | session of the property. It is suffi- 
ee ee oot xe BVEES Ee stat of action to the owner against any | cient if he eters eee he was the 
257, 42 Minn. e person cutting down, carrying away,|owner. This ruling is based on the 
Mo.—Deland v. Vanstone, 26 Mo. /etc., property of any kind from land principle that in the absence of an 
App. 297. not his own (Benner v. Benner, 109 | adverse occupancy, the title to land 
RNCewG Rowen: ince City Cokie lor 11), Me. 79). (3) Plaintiff | graws with it the possession.” Hol- 
ee echt ‘ alleging ownership of lands and | jaqay-Klotz Land, etc., Co. v. T. J. 
Brooklyn, 38 Barb. 9. buildings, should also allege owner-| oss Tie Co., 79 Mo.App. 543. (2) 
Okl.—Casey v. Mason, 59 P. 252, ship of property carried away. Ben- | «an allegation of ownership is an al- 


8 Okl. 665. 


“A plaintiff cannot recover in tres- 
pass quare clausum when he nega- 
tives possession in his pleadings, for 


ner v. Benner, supra. (4) But in an 
action for cutting down and carrying 
away trees, an averment that the 
land belonged to plaintiff was unnec- 
essary, ownership of trees being suf- 


legation of title, and the possession 
or right of possession presumptively 
follows the ownership or title.” 
Leihy v. Ashland Lumber Co., 5 N.W. 
471, 49 Wis. 165. 


the gist of the action is the breaking | gcjient. Gronour v. Daniels, 7 Blackf. 

and entering his OSS EE UE Por (Ind.) 108. i) : eepnce tone of rule) ries 
i either actual or constructive, . allegation of the ownership of a lo 

poe. cannot be maintained.” [e] Allegation that defendant was abutting on a street was a sufficient 


trespass n e 
Woon vy. Avery, 44 N.W. 257, 42 Minn. 
405. 

[a] But in case of an injury to the 
fee an allegation of possession is not 
required. Jacksonville, etc., Rs CO: 
v: Griffin, 15 So. 336, 33 Fla. 602. 


[b] Allegation of title when sur- 
plusage.—A plaintiff may maintain 
an action of trespass upon an allega- 
tion of possession, or one of title 
from which possession 1s implied, but 
the allegation of title in caSe posses- 
sion is alleged is unnecessary (Mc- 
Namara v. Town of Watertown, 124 
A. 244, 100 Conn. 575) (2) and is 
surplusage (Lambert v. Fenn, 32 


not true owner of chattel was neces- 
sary in an action under a statute 
providing that mere possession of a 
chattel, if without consideration, or 
wrongful, will give a right of action 
for any interference therewith, ex- 
cept as against the true owner, or 
the person wrongfully deprived of 
possession. Birmingham Southern 
R. Co. v. Goodwyn, 81 So. 339, 202 
ATa. 599. 


Title as basis of right of action see 
supra §§ 29-45, 55-57. 


28. See cases infra this note. 


[a] Illustrations.—(1) An allega- 
tion that a pond was nearer plaintiff's 


allegation of possession and owner- 
ship in the street. Spencer v. St. 
Paul, etc., R. Co., 21 Minn. 362; Betz 
v. Kansas City Home Tel. Co., 97 S.W. 
207, 121 Mo.App. 473. (2) But, if 
plaintiff does not rely on ownership, 
but possession merely, to sustain the 
action, possession must be alleged 
(O’Neal v. Simonton, 19 So. 412, 109 
Ala. 167); (3) and a petition not 
alleging possession was demurrable, 
though plaintiff alleged title and 
right to possession (Casey v. Mason, 
59 P. 252, 8 Okl. 665). 


30. Schradsky vy. Stimson, 76 F. 
730, 22 C.C.A. 515. 


980 [63 C.J.] 


\ 


pleadings were not demurrable because facts were 


also stated from which a contrary 
be drawn.?+ 


tion.?* 
twenty years has been held not to 


with a claim of ownership by deed.*+ 
mining the ‘sufficiency of allegations as to posses- 


31. See cases infra this note. 


[a] Thus (1) plaintiff was not 
concluded by a description excluding 
the locus in quo, after having alleged 
title in and possession of it. Huss- 
ner v. Brooklyn City R. Co., 96 N.Y. 
18 [aff 30 Hun 409], (2) State’s dec- 
laration for trespass on lands previ- 
ously granted for school purposes 
was not demurrable, as it may have 
acquired subsequently a sufficient in- 
terest to maintain the suit. State v. 
Newton, 5 Blackf. (Ind.) 455. (3) A 
complaint in trespass quare clausum 
fregit in which plaintiffs describe 
themselves as heirs of a certain de- 
cedent, but allege that the trespass 
was committed on plaintiffs’ land, is 
not demurrable on the ground that 
the right to sue for such damages 
passes to the personal representative 
of a decedent, and not to his heirs, as 
plaintiffs do not sue as heirs; but 
those words are merely descriptive. 
Marcy v. Howard, 8 So. 566, 91 Ala. 
phasis 


32. Ala.—Southern Ry. Co. v. Mc- 
Entire, 53 So. 158, 169 Ala. 42; Stow- 
ers Furniture Co. v. Brake, 48 So. 89, 
158 Ala. 639. 


Ark.—Price vy. Greer, 88 S.W. 985, 
76 Ark. 426. 

Ga,.—James & Cordell v. Saunders, 
56 S.H. 491, 127. Ga. 336; ° Burns v. 
Horkan, 54 S.H. 946, 126 Ga. 161; 
Gillis v. Hilton & Dodge Lumber 
Co., 88 S.E. 940, 118 Ga. 622. 


Ill.— Illinois Cent. R. Co. v. Hatter, 
69 Ni BY bl!) 207 “Ls $8. 


Iowa.—Dorcey v. Patterson, 7 Iowa 
420. ; 

Ky.—Asher v. Helton, 101 S.W. 350, 
31 Ky.L. 9; Heath v. Conway, 1 Bibb 
398. 


Mass.—Stanley v. Gaylord, 10 Mete. 
82. 


N.J.—Vanwinkle v. Curtis, 3 N.J. 


Hq. 422. 


Wis.—Ehrmantrout v. 
47 N.W. 305, 78 Wis. 138. 


[a] Statement of rule.—‘‘It is not 
necessary for the plaintiff in his com- 
plaint to deraign title. It is only 
necessary for him to allege that he is 
the owner or in possession. All oth- 
er allegations of ownership of a more 
specific character may be treated as 
surplusage.”’ Price v. Greer, 88 S.W. 
985, 76 Ark. 426. 


[b] In trespass quare clausum 
plaintiff is not required to set out the 


McMahon, 


title under which he claims. Dorcey 
v. Patterson, 7 Iowa 420. 
[c] Applications of  rule.—(1) 


Plaintiff need not set forth in his pe- 
tition, or attach thereto, an abstract 
of the title upon which he relies, 
Burns v. Horkan, 54 S.E. 946, 126 Ga. 
161. To same effect James & Cordell 
v. Saunders, 56 S.E. 491, 127 Ga. 336; 
Gillis v. Hilton & Dodge Lumber 
Cod eben ot0, (Lis! Ga. 6225 C2) 
It is not necessary to set out the 
chain of title relied on. Asher v. 
Helton, 101 S.W. 350, 31 Ky.L. 9. (38) 


In most cases plaintiff’s title need not 
be set out in detail, a general averment of owner- 
ship being sufficient,?? without any formal allega- 
An allegation of adverse possession for 


TRESPASS 


inference might | ficient.*° 


be inconsistent 40 


In deter- 


provision. 


A complaint alleging that defendant, 
by its agents, entered plaintiff's 
house and took from her possession 
her household furniture, etc., was not 
demurrable for not sufficiently alleg- 
ing that plaintiff was rightfully pos- 
sessed and was the owner of ‘the 
goods, and had possession thereof as 
against defendant, or that plaintiff's 
possession was superior to the rights 
of defendant. Stowers Furniture Co. 
v. Brake, 48 So. 89, 158 Ala. 639. 


[d] However, where action is 
brought for the purpose of testing 
title to a right of way plaintiff 
should, either in his complaint or in 
his bill of particulars, give notice of 
his title and a description of the dom- 
inant and servient tenements and the 
way. Hughes v. Snee, 9 Pa.Dist. 526. 


33. Southern Ry. Co. v. McEntire, 
53 So. 158, 169 Ala. 42; and cases in- 
fra this note. 


[a] Mlustrations of allegations of 
ownership held sufficient: (1) That 
acts were done “on the land of the 
plaintiffs.” Ehrmantrout v. McMa- 
hon, 47 N.W. 305, 78 Wis: 138. (2) 
That certain cattle were “his [plain- 
tiff’s].”". Heath v. Conway, 1 Bibb 
(Ky.) 398. (3) That defendant broke 
and entered “the close of the plain- 
tiff.’ Finch vy. Alston, 2 Stew.&P. 
(Ala.) 88, 23 Am.D. 299. To same 
effect Kinney v. Service, 52 N.W. 
53, 91: Mich. 629. (4) That defend- 
ant took and carried away certain 
chattels “of the plaintiff’s intestate.” 
Stanley v. Gaylord, 10 Metc. (Mass.) 
82. (5) That there was a wrongful 
entry upon land as to which title 
and possession were alleged to be in 
plaintiff's intestate. Catheart  v. 
Matthews, 89 S.H. 1021, 105 S.C. 329. 


[b] Allegation of twenty years’ 
adverse possession was_ sufficient. 
Illinois Cent. R. Co. v. Hatter, 69 N. 
B75, 207 Tl. 88. 


[c] That defendant was tenant at 
sufferance on land. of plaintiff was a 
sufficient allegation of plaintiff’s 
ownership of the land. Benner v. 
Benner, 109 A. 376, 119 Me. 79. 


34. Gilman v. Brown, 91 N.W. 227, 
115 Wis. 1. 


35. See cases infra this note. 
[a] Thus (1) A declaration aver- 
ring, in first count, that defendant 


broke and entered “the close of the 
plaintiff,’ describing it in a substan- 
tial way, and, in second count, aver- 
ring defendant broke and entered ‘a 
certain close of the said plaintiff,” 
and ejected plaintiff from possession, 
held sufficient in its averment of 
plaintiff's possession. Morrison v. 
Montgomery, 105 A. 838, 30 Del. 284. 
(2) Allegation that defendant’s agent 
broke and entered plaintiff's room in 
home of a third person held not to 
fail to show plaintiff’s necessary pos- 
session. Dixie Const. Co. v. McCau- 
ley, LOLS Son 602, 211) Alec e ssn ice 
Plaintiff claiming possession of en- 
tire headright under one deed could 
allege timber trespass to any part 
thereof. Joseph Rathborne Lumber 


/necessary to maintain trespass. 


[§§ 150-151 


sion, various forms of statement have been held suf- 


[§ 151] e. Time.?* Pursuant to general rules of . 
pleading®* the declaration, complaint, or petition 
for trespass should allege the time of the trespass 
definitely,?® in thevabsence of a special statutory 
isi A complaint may allege a single tres- 
pass upon a single day*! or that it was continued 
from the day named to another day, which is called 


88 


Co. v. Cooper, 114 So. 112, 164 La. 
502. (4) Allegation that plaintiffs 
were owners and entitled to posses- 
sion showed constructive ee © 

is- 
cieas v. Merritt, 3 P.(2d) 98, 43 Wyo. 
258. 


36. Evidence admissible under al- 
legations of time see infra § 177. 


37. See Pleading § 154. 


ss. Ala.—Snedecor v. Pope, 39 So. 
318, 143 Ala. 275. 


Conn.—Andrews 
Conn. 156. 

Ga.—Warren v. Powell, 40 S.E. 730, 
122 Ga. 4. 


Mass.—Kendall v. Bay State Brick 
Co., 125 Mass. 532. 


v. Thayer, 40 


Pa.—kKnesal v. Williams, 11 Pa. 
Dist. 392. 
S.C.—Caldwell v. Julian, 9 S.C.L. 


° 


[a] Brespass de bonis asportatis. 
—Griffiith v. Warnock, 8 Pa.Co. 357. 


[b] Administrator’s petition for 
injury to realty, not showing wheth- 
er damage was before or after own- 
er’s death, or during administrator’s 
possession was _ held _ insufficient. 
Hefner v. Fulton Bag & Cotton Mills, 
148 S.E. 355, 39 Ga.App. 728. 


39. Evans Bros. Constr. Co. v. 
Steiner Bros., 94 So. 861, 208 Ala. 
306; Warren v. Powell, 49 S.E. 730, 
122 Ga. 4. 


[a] Rule stated.—Where a single 
act of trespass is alleged, the time 
when it occurred must be precisely 


alleged. Evans Bros. Const. Co. v. 
Sha Bros., 94 So. 361, 208 Ala. 
[b] “Heretofore."—An allegation 


that defendants “heretofore” did 
Seize was not a sufficient allegation 


of time. Andrews v. Thayer, 40 
Conn, 156. 
{c] Exact time unknown.—Where 


the exact time of a trespass is alleged 
as unknown to plaintiff, it is suffi- 
cient to state the period within which 
it occurred. Evans Bros. Const. Co. 
ye eroiner Bros., 94 So. 361, 208 Ala. 


(d] In South Carolina it has been 
held that the exact day need:not be 
Phy tecea Caldwell v. Julian, 9 S.C.L. 


40. See statutory provisions; 
cases infra this: note. 


[a] In Alabama where time was 
left blank in a declaration in trespass 
vi et armis, the defect was cured by 
the statute of amendments. MHstill v. 
Shelley, 2 Port. 185. 


[b] In Massachusetts under the 
practice act of 1852, a declaration for 
breaking and entering a close need 
not contain any averment of time. 
Knapp v. Slocomb, 9 Gray 73. 


41. Kendall v. Bay State Brick 
Co., 125 Mass. 532. See also cases in- 
fra this section. 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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alleging the trespass with a continuando,*? or it 
may allege that trespasses were committed on divers 


days and times.*? 


[§ 152] f. Damages*4—(1) In General. 
formity to the general rule elsewhere stated,*® the 
declaration, complaint, or petition for trespass should 
show that plaintiff has been damaged by reason of 
the matter alleged as an invasion of his rights,*® and 
in the absence of statute*? must claim a definite sum*#® 
although it has been held that a failure to state 
such amount was not reversible, in the absence of 


/ 


42. Ala.—Alabama Midland R. Co. 
v. Martin, 14 So. 401, 100 Ala. 511. 


Mass.—Kendall v. Bay State Brick 
Co., 125 Mass. 5382. 


N.Y.—Dubois v. Beaver, 25 N.Y. 
123, 82 Am.D. 326 [aff 34 Barb. 547]. 


Cie Set v. Bradley, 16 Leg.Int. 


ee one v. Palmer, 12 S.C.L. 


[a] This form of allegation is per- 
missible if the trespass is in its na- 
ture capable of continuance, such as 
where cattle trample grass for sever- 
al days. Kendall v. Bay State Brick 
Co., 125 Mass. 532. ¢ 


43. Ala.—Evans ‘Bros. Const. Co. 
ee canal Bros., 94 So. 361, 208 Ala. 


4 ae v. McNeely, 4 Blackf. 
79. 


Mass.—Kendall v. Bay State Brick 
Co., 125 Mass. 532. 


he aia gs v. Bradley, 16 Leg.Int. 


AS eae pad v. Palmer, 12 S.C.L. 
65. 


[a] This form of allegation is 
tused (1) when trespasses, which are 
repeated, are of a kind which, when 
once done, are completed, and cannot 
be continued, as in the case of cut- 
ting trees (Kendall v. Bay State 
Brick Co., 125 Mass. 532); (2) and 
are of the same character or commit- 
ted upon the same property (Smith 
v. Bradley, 16 Leg.Int. (Pa.) 188). 


[b] Reason for rule.—This form 
of allegation is allowed in order to 
avoid the necessity of bringing sever- 
al actions, or inserting a separate 
count for each day’s trespass. Smith 
v. Bradley, 16 Leg.Int. (Pa.) 188. 


[c] Application of rule.—Divers 
trespasses may be alleged to have 
been committed from day to day dur- 
ing a certain period. Evans Bros. 
Const. Co. v. Steiner Bros., 94 So. 361, 
208 Ala. 306. 


44, Pleading damages 
see Damages §§ 301-317. 


45. See Pleading § 164. 
46. See cases infra this section. 
47. See statutory provisions. 


48. Robinson v. Campbell, 180 P. 
193, 104 Kan. 509: Young v. Home 
Telephone Co., (Mo.App.) 201 S.W. 
635. See also Pleading § 189. 


“There is no cause of action stat- 
ed, since there are no allegations set- 
ting forth the character and amount 
of damages recoverable.” Young v. 
Home Telephone Co., (Mo.App.) 201 
S.W. 635. 

[a] Demurrer was sustained to a 
count in trespass, claiming no fixed 
or certain amount of damages. 
Hodges & Hewlett v. Martin, 101 So. 
55, 211 Ala. 505. 

49. Hodges & Hewlett v. Martin, 
supra. 
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an appropriate demurrer or motion to set aside the 
It has been held that an express al- 


legation that plaintiff was damaged was unnecessary, 


In con- 


50. Robinson v. 
198, 104 Kan. 509. 


51. See cases infra this note. 


[a] Thus (1) allegation that the 
fertility of land was almost destroy- 
ed was notice that the action was for 
permanent damages. Nichols v. Nor- 
folk, etc., R. Co., 26 S.B. 643, 120 N.C. 
495. (2) An allegation of plowing of 
land does not state an injury to the 
freehold but only to the possession. 
Casey v. Mason, 59 P. 252, 8 Okl. 665. 


52. Minn.—Rauma v. Bailey, 83 N. 
W. 191, 80 Minn. 336. 


N.Y.—Argotsinger v. Vines, 82 N.Y. 
S08>) Juttes ve, bushes, 67 Nav. 26%. 


N.C.—Davis v. Wall, 55 S.E. 350, 
142 N.C. 450. 


Pa.—Rife v. Middletown, 
Super. 68. 


Tex.—Hllis v. Bonner, 27 S.W. 687, 
7 Tex.Civ.App. 539. 


Va.—Peshine vy. Shepperson, 17 
Gratt. (58 Va.) 472, 94 Am.D. 468; 
pee vy. Alderson, Gilm. (21 Va.) 


fa] MIlustrations.—(1) Injury to 
land may be recovered under allega- 
tion of entry and cutting and carry- 
ing away trees. Argotsinger v. 
Vines, 82 N.Y. 308. See to same effect 
Davis v. Wall, 55 S.E. 350, 142 N.C. 
450. (2) In trespass for entering 
realty to search for stolen goods re- 
sulting injury to character may be 
considered, although not alleged. 
Faulkner v. Alderson, Gilm. (21 Va.) 
221. (3) In trespass for taking goods 
from a merchant’s stock injury to his 
credit and business can be recover- 
ed, although not alleged. Peshine v. 
Shepperson, 17 Gratt. (58 Va.) 472, 
94 Am.D. 468. (4) In trespass for the 
value of two portable houses “in a 
knock-down condition,” but alleged to 
be complete in all their parts, evi- 
dence may be given to show that 
parts of the houses were wanting in 
order to fix the damages. Ellis v. 
Bonner, 27 S.W. 687, 7 Tex.Civ.App. 
539. (5) In trespass for an eviction, 
damages for mental anguish, shame, 
and injury to the feelings could be 
recovered, though not alleged. Rau- 
ma v. Bailey, 83 N.W. 191, 80 Minn. 
336. 


53. Ala.—City of Dothan v. Horse- 
man, 73 So. 38, 197 Ala. 499; Jones 
v. Kennedy, 35 So. 455, 1388 Ala. 470. 


Cal.—Razzo v. Varni, 21 P. 762. 


. Conn.—Eldridge v. Gorman, 60 A. 
643, 77 Conn. 699. 


Ga.—Malone, ete., Co. v. Hammond, 
64 S.E. 666, 6 Ga.App. 114. 

Ill.— Kirby v. Douglas, 75 Ill. 443. 

Kan.—Freelove v. Gould, 45 P. 454, 
3 Kan.App. 750. 


Md.—Gusdorff v. Duncan, 50 A. 574, 
94 Md. 160. 


Mich.—Ives v. Williams, 19 N.W. 
562, 53 Mich. 686; Gilbert v. Kennedy, 
22) Mich. £17. 


Campbell, 180 P. 


32 Pa. 


where the petition showed trespass and resulting 
injuries, and asked judgment for a certain sum.®° 
Where permanent damages are claimed, enough must 
appear in the pleadings to warrant their allowance,** 
and while damages necessarily resulting from the 
trespass need not be specially pleaded,®? special 
damages not necessarily arising must be pleaded or 
there can be no recovery for them.*? 


Where conse- 


Minn.—Rauma v. Bailey, 83 N.W. 
191, 80 Minn. 336; Gray v. Bullard, 
22 Minn. 278; Wampach v. St. Paul, 
etce., R. Co., 21 Minn. 364; Spencer v. 
St. Paul, etc., R. Co., 21 Minn. 362. 


Ne Seabed v. Carter, 67 Mo.App. 


N.Y.—Slack v. Brown, 
390. 


Nie ee ee v. Allen, 24 N.C. 


R.I.—Hathaway v. Osborne, 55 A. 
700, 25. R.I.. 249. 


S.C.—Alston v. Huggins, 2 Treadw. 
688, 5 S.C.L. 185. 


_Tenn.—Burson v. Cox, 6 Baxt. 360; 
Simpson v. Markwood, 6 Baxt. 340. 


HEng.—Pritchard v. Long, 9 M.&W. 
666, 152 Reprint 281. 


Silanes v. Connor, 6 U.C.C.P. 


13 Wend. 


35 
See also Damages § 306. 


“The rule that where the damages 
actually sustained did not necessarily 
result from the act. complained of, 
they must be specially pleaded, is 
satisfied, however, when, from the 
facts stated, the law infers other suf- 
ficient facts.’’ Greeney vy. Pennsyl- 
vania Water Co., 29 Pa.Super. 136. 


[a] Applications of rnle.—(1) In 
trespass for entering a lot and remov- 
ing a house, plaintiff cannot recoyv- 
er for injury to her possession of a 
part of the house which stood on an 
adjoining lot. Jones v. Kennedy, 35 
So. 455, 138 Ala. 470. (2) In an ac- 
tion for entering plaintiff’s close, di- 
verting waters of well, and frighten- 
ing wife, loss of profits on a crop of 
vegetables, if recoverable at all, must 
be pleaded. Razzo v. Varni, (Cal.) 21 
P. 762. (3) Damage for injury to 
land as building lots from cutting of 
shade-trees cannot be recovered under 
a mere allegation of entry and cut- 
ting trees, although an injunction is 
prayed to prevent the cutting of the 
remaining trees, alleging their value 
as shade-trees. Eldridge v. Gorman, 
60 A. 6438, 77° Conn: 699:) *(4)) -In-an 
action for trespass to realty, a special 
allegation must be made to warrant 
recovery for the destruction of or in- 
jury to personal property (Freelove v. 
Gould, 45 P. 454, 3 Kan.App. 750); 
(5) or for injuries to the personal 
rights and feelings of plaintiff (Gus- 
dorff v. Duncan, 50 A. 574, 94 Md. 
160); (6) or for personal injuries 
through assault and battery (Burson 
v. Cox, 6 Baxt. (Tenn.) 360; Simpson 
v. Markwood, 6 Baxt. (Tenn.) 340). 
(7) In trespass for an eviction dam- 
ages resulting from exposure of 
goods and inconvenience in being com- 
pelled to live for a time in an un- 
suitable dwelling cannot be recovered 
if not alleged. Rauma v. Bailey, 83 
N.W. 191, 80 Minn. 336. (8) In tres- 
pass de bonis expenses incurred in re- 
covering the property cannot be re- 
covered without an allegation that 
they were incurred. Gray v. Bullard, 
22 Minn. 278. (9) In action for rail- 
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quential damages constitute a substantive cause of 
action they must be specially alleged.°* However, it 
is not necessary to allege that the damage is due and 
In keeping with the foregoing rules’® 
various allegations have been held sufficient®’ or 
insufficient®® to properly state a claim for damages. 
Plaintiff need not plead the measure of damages.”° 


[§ 153] (2) Quantity and Value. 
of the value is only a matter of form®® and is not es- 
sential to the statement of a cause of action.®* 


unpaid.®® 


road’s trespass in operating its line 
on a public street in front of plain- 
tiff’s lots, loss.of use of lots, loss of 
rents of shops, or loss of custom in 
business must be specially alleged. 
Wampach vy. St. Paul, etc., R. Co., 21 
Minn. 364. (10) In an action for 
tearing down a fence deprivation of 
the use of the land must be alleged. 
Macy v. Carter, 67 Mo.App. 323. (11) 
Special consequential damages from 
running down a vessel must be al- 
leged. Slack v. Brown, 13 Wend. (N. 
Y.) 390. (12) Laying out of a high- 
way by town officers and tearing 
down of a sea-wall causing subver- 
sion of the soil and influx of the sea, 
not being a necessary result of an 
unlawful entry, were properly al- 
leged in aggravation of damages. 
Hathaway v. Osborne, 55 A. 700, 25 
R.I. 249. (13) -In trespass for en- 
tering plaintiff's house and taking 
goods, their value cannot be recov- 
ered if they are not alleged to be 
plaintiff's. Pritchard v. Long, 9 M.& 
W. 666, 152 Reprint 281. 


54. Conn.—Plumb v. Ives, 39 Conn. 
ae Johnson vy. Gorham, 38 Conn. 
LS: 


Ill.—Rehkopf v. Samuels, 60 Ill. 
App. 308. 

Kan.—Fisher v. Conway, 21 Kan. 
18, 30 Am.R. 419. 
P Mass.—Sampson v. Coy, 15 Mass. 
93. 

Mich.—Chandler v. Allison, 10 
Mich. 460. 


Minn.—Nelson v. West Duluth, 57 
N.W. 149, 55 Minn. 497. 


Nev.—Patchen v. Keeley, 14 P. 347, 
19 Nev. 404. 


[a] IWustrations. — (1) In tres- 
pass for breaking and entering a 
building the loss of a sum of money 
eannot be shown under alia enormia. 
Rehkopf v. Samuels, 60 Ill.App. 308. 
(2) In trespass de bonis asportatis 
damages for injury to the person can- 
not be recovered. Plumb v. Ives, 39 
Conn. 120. (3) Ina trespass action 
for breaking and' entering a dwelling 
and doing other enormities, plaintiff 
cannot show an assault not specially 
vaverred. Sampson v. Coy, 15 Mass. 
493. (4) Under an allegation of cut- 
ting trees proof of their removal is 
inadmissible. 
Conn. 513. (5) Injury to plaintiff’s 
wife is inadmissible under an allega- 
tion of breaking and entering and 
taking grain. Fisher vy. Conway, 21 
Kan. 18, 30 Am.R. 419. (6) In tres- 
pass for destroying a store occupied 
by plaintiff so that he was put out 
and deprived of its use, evidence of 
the value of repairs made previously 
is inadmissible, the fact that plaintiff 
was defendant’s tenant not having 
been alleged. Chandler v. Allison, 10 
Mich. 460. (7) In trespass for ex- 
tending a street embankment over 
part of plaintiff's lot, injury to the 
value of a building thereon not al- 
leged cannot be proved. Nelson y. 
West Duluth, 57 N.W. 149, 55 Minn. 
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statute requires 


The averment 
Fur- 


497. (8) In an action for trespass 
upon a mine other damage than the 
conversion of ores is inadmissible if 
not pleaded. Patchen v. Keeley, 14 Nem 
347, 19 Nev. 404. \ 


55. Atkinson v. Mott, 26 N.E. 217, 
102 Ind. 431. 


56. See supra this section. 
57. See cases infra this note. 
[a] Allegations held sufficient: 


(1) To state a basis for the recovery 
of special damage resulting from the 
interruption of plaintiff’s business be- 
yond a mere temporary disturbance. 
Crews & Green v. Parker, 68 So. 287, 
192 Ala. 3838. (2) To state a basis 
for the recovery of special damage 
through mental distress, in an action 
for trespass to personal property. 
Crews & Green v. Parker, supra. (3) 
To state a cause of action for. single 
damages for common-law trespass for 
destruction of ornamental shade 
trees. McKinsey v. Guthrie, (Mo. 
App.) 212 S.W. 568. (4) To support 
a claim of damages for a continuing 
trespass measured by the fair rental 
value. Wheaton v. Collins, 103 2 
201, 91 N.J.Law 236 [aff 100 A. 157, 
90 N.J.Law 29]. 


[b] Complaint held not objection- 
able in an action to recover dam- 
ages for the unlawful appropriation 
of plaintiff's mine and his land, and 
for the wrongful remowal of a switch 
track connected with his brick-mak- 
ing plant, as seeking a recovery for 
the loss of profits to the brick-making 
plant alone. Cleveland, C., C. & St. 
L. Ry. Co. v. Simpson, 104 N.E. 301, 
182 Ind. 693 [reh den 108 N.H. 9, 182 
Ind. 693]. 


[cl Petition for cutting and re- 
moving timber held not to limit the 
recovery to the value of the stump- 
age. Allen v. Frank Janes Co., 78 
So. 115, 142 La. 1056. 


58. See cases infra this note. 


[a] Allegations held insufficient: 
(1) To constitute a claim for dam- 
ages as for the value of timber, in 
an action for trespass injuring land. 
Riggin v. Hogg, 82 So. 341, 203 Ala. 
243. (2) %In an action for trespass 
to personalty, to show a proper claim 
for the expense of certain trips (Ma- 
lone & Grant Co. v. Hammond, 64 
S.E. 666, 6 Ga.App. 114); (38) or for 
loss of time (Malone & Grant Co. v. 
Hammond, supra); (4) or for attor- 
ney’s fees (Malone & Grant Co. v. 
Hammond, supra). 


[b] Indefinite complaint.—Plain- 
tiffs, alleging in complaint for tres- 
pass that defendant unlawfully main- 
tained gas main over their property! 
and that property would have had 
greater value if gas main had not 
been placed thereon, should make 
complaint more definite and certain 
by pleading facts with reference to 
their inability to lease the property 
at an adequate rental in order to re- 
cover difference between rental value 
of property with and without the gas 
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thermore, the quantity or value of the several items 
of property injured need not be stated®* unless the 
bee 


[§ 154] (3) Exemplary Damages.°* : 
where plaintiff's pleading is framed strictly on the 
theory of compensatory damages, exemplary dam- 
ages cannot be recovered ;*° but under an allegation 
of willful trespass both actual and punitive damages 
are recoverable.°® 


Ordinarily, 


It is not necessary that ex- 


main. Huber v. Gas, etc., Co., 274 P. 
509, 128 Or. 363. ; 


. 59. Blankenship v. Kansas Ex- 
plorations, 30 S.W.(2d) 471, 325 Mo. 
998; St. Louis Trust Co. v. Bam- 
brick, 51 S.W. 706, 708, 149 Mo. 560. 


60. Hawkins v. Johnson, 3 Blackf. 
(ind.) 46. E 


61. Carter v. Wallace, 2 Tex. 206. 


62. Chudy v. Larkin, 129 N.W. 755, 
27 S.D. 86; Kolb v. Bankhead, 18 Tex. 
228; Donaghe v. Roudeboush, 4 Munf. 
(18 Va.) 251; Newlon v. Reitz, 7 S.E. 
411, 31 W.Va. 483. 


[a] - lustrations.—(1) There was 
no necessity to allege the value of 
timber cut and carried off the plain- 
tiff’s land, the injury to the posses- 
sion being the gist of the action. 
Kolb v. Bankhead, 18 Tex. 228. (2) 
In declaring for the taking away of 
poultry, consisting of turkeys, geese, 
ducks, and hens, it was unnecessary 
to state how many there were of each 
description. Donaghe v. Roudeboush, 
4 Munf. (18 Va.) 251. (3) A*com- 
plaint for cutting and removing tim- 
ber, including oak, poplar, pine, wal- 
nut, etc., need not specify the num- 
ber and value of each kind of trees. 
Newlon v. Reitz, 7 S.E. 411, 31 W.Va. 
483. 


63. See statutory provisions. 


“In order that a jury might be 
enabled to arrive at a just and fair 
verdict, they must be informed par- 
ticularly of the kind and quality of 
property taken; or, in the language 
of the statute, there should be a ‘full 
and clear statement’ of it.” Forbes v. 
Moore, 32 Tex. 195. 


[a] Thus a complaint for trespass 
for destruction of property and busi- 
ness, not alleging the value of the 
property destroyed or the amount of 
damage to the premises and business, 
was bad. Mallory v. Thomas, 33 P. 
757, 98 Cal. 644. 


64. Generally see Damages § 309. 


65. McCormack v. Showalter, 38 N. 
E. 875, 11 Ind.App. 98; Welsh v. 
Stewart, 31 Mo.App. 376. 


66. Southern Ry. Co. v. Hayes, 62 
So. 874, 183 Ala. 465; Nichols v. 
Meyer, 115 A. 786, 189 Md. 450; Bald- 
win v. Postal Tel. Cable Co., 59 S.E. 
67, 78 S.C. 419; Duke v. Postal Tel. 
Cable..Co.,.:50 SB 675, 71 SiG 9b. 
Beaudrot v. Southern R. Co., 48 S.E. 
106, 69 S.C. 160. 


[a] Applications of the rule.—(1) 
Allegations, in an action for trespass 
on real estate, as to the cutting of a 
tree, tearing down a fence, and taking 
up the soil on the land, and that the 
wrongs were committed by defendant 


in the yard of the dwelling house of 


plaintiffs, are available on the issue 
of punitive damages. Southern Ry. 
Co. v. Hayes, 62 So. 874, 183 Ala. 465. 
(2) A declaration, alleging that de- 
fendants with force and arms broke 
and entered plaintiff's storehouse and 
seized and took possession of his 


er 
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press malice should be specifically averred;®™ and 
it has even been held that’ punitive damages may be 
awarded, where the evidence warrants it, although 
they were not specially claimed in the complaint, 
and there was no allegation of malice, wantonness, 
or aggravation of any sort.** The amount claimed 
as punitive damages need not be separately alleged 
as such.°® 


[§ 155] (4) Nominal Damages.7° Where there is 
no allegation showing actual damage’! and none au- 
thorizing punitive damages,’? only nominal damages 
are recoverable.** _ However, a complaint is not de- 
fective because only nominal damages are sought.74 
It has been held that a count claiming no fixed 
or certain amount of damages, is at least sufficient 
to support nominal damages.7* 


[§ 156] (5) Matters of Aggravation. In an ac- 
tion for trespass to realty plaintiff may in the same 
count with the allegation of the trespass allege 
various matters as aggravation,’7® such as damage 
to the realty,*7 conversion of chattels,7® injury to 
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business and taking of fixtures,7® injury to per- 
sonalty®® or fixtures,*1 injury to the person,*? 
ravishing of plaintiff’s daughter,®* assault and bat- 
tery,** frightening plaintiff’s wife,8® which need 
not be alleged to give a cause of action.’* 


[§ 157] (6) Effect of Special Statutes.27 In some 
states, the statute provides a form for a declara- 
tion in trespass®* and a pleading is good if it is in 
the prescribed form,®® or substantially so.°° A form 
thus prescribed by statute may be used in the plural, 
joining all parties participating in the trespass.°? 
However, a direct requirement of the statute must 
be followed.°? The statute abolishing forms of ac- 
tion does not abolish the distinction in substance 
between trespass and case, and there ean be no re- 
covery for negligent acts under a declaration for a 
trespass. 


[§ 158] 3. Plea or Answer®‘——a. In General. A 
plea or answer,in a trespass action must either tra- 
verse or confess and avoid.9® The denial of any 


goods and chattels, was sufficient to 

characterize the act as a wanton and 

willful invasion of plaintiff’s rights 

so as to warrant exemplary damages. 

peels v. Meyer, 115 A. 786, 139 Md. 
0. 


as Prussner v. Brady, 136 Ill.App. 
[a] Requirements for allegation 


of malice.—It is not necessary in or- 
der to aver malice that the word 
“malice” be used or that the words 
“wantonly and willfully” be em- 
ployed. It is enough if the allega- 
tions of fact be such as will enable 
the court to draw therefrom the con- 
clusion that malice did exist. Pruss- 
ner v. Brady, 136 Ill.App. 395. 


68. Standard Oil Co. v. Davis, 94 
So. 754, 208 Ala. 565 [cit Johnson v. 
Collier, 49 So. 761, 161 Ala. 204 (hold- 
ing that exemplary damages may be 
awarded, though not _ specifically 
claimed, when justified by the evi- 
dence); Mitchell v. Gambill, 37 So. 
290, 140 Ala. 316; Wilkinson v. Searcy, 
76 Ala. 176 (holding that exemplary 
damages may be recovered, though 
not specially alleged)]. . 


69. Greeney v. Pennsylvania Wa- 
ter Co., 29 Pa.Super. 136 


70. Generally see Damages § 304. 


71. McGill v. Varin, 106 So. 44, 213 
Ala. 649. 


72, Womack v. McDonald, 121 So. 
57, 219 Ala. 75; McGill v. Varin, 106 
So. 44, 213 Ala. 649. 


73. Womack v. McDonald, 121 So. 
57, 219 Ala. 75; McGill v. Varin, 106 
So. 44, 213 Ala. 649. 


74. Womack v. McDonald, 121 So. 
57, 219 Ala. 75. 


75. Hodges & Hewlett v. Martin, 
101 So. 55, 211 Ala. 505. 


76. Lamb v. Harbaugh, 39 P. 56, 
105 Cal. 680. 


“We do not mean to hold that a 
plaintiff may not, in an action for 
trespass, allege such circumstances 
of aggravation as will entitle him to 
punitory damages, but he must plead 
these circumstances in such a man- 
ner that there may be no ambiguity 
or uncertainty in determining that 
they are set forth solely for the pur- 
pose of establishing such claim. If 
they are pleaded in such a manner as 
would be proper in an action brought 
to recover damages other than those 


for the trespass, his complaint will 
for that reason be subject to a de- 
murrer for misjoinder of the causes 


of action.” Lamb v. Harbaugh, 

supra. 

mare Cook v. Redman, 45 Mo.App. 
78. Ala.—Stowers Furniture Co. v. 


Brake, 48 So. 89, 158 Ala. 639; South- 
ern Suspender Co. v. Van Borries, 8 
So. 367, 91 Ala. 507. 


Md.—Medairy v. McAllister, 55 A. 
461, 97 Md. 488; Barton Coal Co. v. 
Cox, 39 Md. 1, 17 Am.R. 525. 


Mich.—Waldo v. Waldo, 17 N.W. 
TL0, 52" Mich.) 915.945." 


Tex.—Carter v. Wallace, 2 Tex. 206. 


Wis.—Merriman Vv. McCormick 
Harvesting Mach. Co., 56 N.W. 743, 
86 Wis. 142. 


79. Gans v. Hughes, 16 N.Y.S. 615. 


$0. Van Leuven v. Lyke, 1 N.Y. 
515, 49 Am.D. 346; Whatling v. Nash, 
41 Hun (N.Y.) 579; Dunckle v. Kock- 
er, 11 Barb. .(N.Y.)*:387. 


81. Gans y. Hughes, 16 N.Y.S. 615. 


82. Waldo v. Waldo, 17 N.W. 710, 
52 Mich. 91, 94. 


83. Donohue vy. Dyer, 23 Ind. 521. 


84 Stowers Furniture Co. v. 
Brake, 48 So. 89, 158 Ala. 639; Gilbert 
v. Pritchard, 41 Hun (N.Y.) 46; Bur- 
son v. Cox, 6 Baxt. (Tenn.) 360. 


[a] But on the other hand (1) in 
an action for breaking plaintiff’s 
house and injuring his wife, the 
court would not admit any evidence 
as to the injury to his_ wife. 
Lawrence v. Phelps, 2 Root (Conn.) 
334 (Judge Root dis.). (2) And in 
action for trespass to realty, com- 
plaint alleging that defendants mal- 
treated and intimidated plaintiff and 
her daughters, and damaged her prop- 
erty, health, and character, was bad. 
Lamb v. Harbaugh, 39 P. 56, 105 Cal. 
680. 


85. Razzo v. Varni, (Cal.) 21 P. 


762. See also cases infra note 84. 


86. Donohue vy. Dyer, 23 Ind. 521; 
Rankin v. Sievern, etc., R. Co., 36 S.H. 
997, 58 S.C. 532. 


[a] hus lack of allegation of 
loss of service does not vitiate a 
declaration for breaking and enter- 
ing, and ravishing plaintiff's daugh- 
ter. Donohue v. Dyer, 23 Ind. 521. 


87. See also Pleading § 142. 
88. See statutory provisions. 


89. McGill v. Varin, 106 So. 44, 
213 Ala. 649; Miller-Brent Lumber 
Co. v. Lunday, 57 So. 722, 175 Ala. 
160; Hardeman v. Williams, 53 So. 
794, 169 Ala. 50; Gilliland v. Martin, 
42 So. 7, 149 Ala. 672; Cheek v. Odom, 
100 So. -782, 20 Ala.App. 31; Sugar 
Valley Land Co. v. Johnson, 85 So. 
871, 17 Ala.App. 409. 


90. Womack v. McDonald, 121 So. 
57, 219 Ala. 75; Foust v. Kinney, 80 
So. 474, 202 Ala. 392; North Birming- 
ham Trust & Savings Bank v. Adams, 
638 So. 1022, 184 Ala. 564; Southern 
Ry. Co. v. Hayes, 62 So. 874, 183 Ala. 
465; Gilliland v. Martin, 42 So. 7, 149 
Ala. 672; Pike v. Elliott, 86 Ala. 69. 


[a] Under Alabama statute (1) it 
was not necessary to allege that the 
land trespassed on was in the county 
where the action was brought. Pike 
v. Elliott, 36 Ala. 69. (2) As regards 
possession an allegation that the land 
belonged to plaintiff was sufficient. 
Southern R. Co. v. McEntire, 53 So. 
158, 169 Ala. 42. See Birmingham 
Ry., Light & Power Co. v. Abbott, 
60 So. 970, 6 Ala.App. 643. 


91. Trognitz v. Fry, 112 So. 156, 
215 Ala. 609. 


92. See cases infra this note. 


[a] In Alabama, where a statute 
requires that a statement of claim 
must be filed before bringing an ac- 
tion, a complaint which fails to al- 
lege such filing is bad on demurrer. 
Barrett v. Mobile, 30 So. 36, 129 Ala. 
179, 87 Am.S.R. 54. 


[b] In Pennsylvania (1) the state- 
ment must be verified by affidavit, 
and indorsed with notice to file an 
affidavit of defense in fifteen days. 
Weber v. Consolidated Ice Co., 25 Pa. 
Dist. 992. (2) The character of the 
injuries must be averred. Rogers v. 
Philadelphia Rapid Transit Co., 22 Pa. 
Dist. 41. 


93. Roach vy. Trottie, 50 Ga. 251; 
Gordon v. Bllienville, etc., R. Co., 104 
N.Y.S. 702, 119 App.Div. 797 [aff 88 
N.E. 14, 195 N.Y. 137, 47 L.R.A.N.S. 
462]. 

94. 
379. 

95. Latta v. Redden, 5 Ky.L. 426; 
Atlantic, etc., R. Co. v. Johnston, 70 
N.C. 348. See also Pleading § 220. 


Generally see Pleading §§ 197-— 
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immaterial allegation is surplusage.®* The plea must 
not be uncertain,®? misleading,®® or insufficient.°® 
Defendant need not plead his evidence but only the 


ultimate facts to be proved by it.1 


be allowed to withdraw a demurrer and plead with- 


out notice to plaintiff.” 
Pleas to separate counts. 


Inconsistent pleas. 
sistent defenses may be pleaded.® 


Affidavit of defense.® 


[a] Application of rule.—Plaintiff 
having set forth the boundary of his 
land and alleged that the trespass was 
committed at a particular locality 
within that boundary, defendant must 
either deny the trespass or plead 
facts showing that he was the real 
owner. Latta v. Redden, 5 Ky.L. 426. 


96. Tuthill v. Clark, 11 Wend. (N. 
Y.) 642. 


Surplusage generally see Pleading 
§§ 83, 84. 

97. Ala.—Snedecor v. Pope, 39 So. 
318, 143 Ala. 275. 


Conn.—Robbins_ v. 
Conn. 356. 


Mass.—Oystead v. Shed, 12 Mass. 


506 
N.H.—Orange v. Berry, 24 N.H. 105. 
N.Y.—Boyce v. Brown, 7 Barb. 80. 


[a] Pleas held bad for uncertain- 
ty: (1) As to the location of a 
boundary line. Orange v. Berry, 24 
N.H. 105. (2) As to what part of 
the goods taken the plea of justifica- 
tion was intended to cover. Oystead 
v. Shed, 12 Mass. 506. (3) As to 
whether the justification pleaded was 
intended as a public or a private way 
or a license. Boyce v. Brown, 7 Barb. 
(N.Y.) 80. (4) As to which of two 
rights of way were intended to be 
put in issue. Robbins v. Wolcott, 19 
Conn. 356. (5) Plea in the scope 
of a license pleaded. Snedecor v. 
Pope, 39 So. 318, 143 Ala. 275. 


98. Monks v. Dyke, 1 H.&H. 418, 4 
M.&W. 567, 150 Reprint 1546. 


[a] Thus (1) a plea alleging pos- 
session of a dwelling-house is mis- 
leading where defendant merely had 
two rooms therein and plaintiff, the 
landlord, had the key to the outer 
door. Monks v. Dyke, 1 H.&H. 418, 
4 M.&W. 567, 150 Reprint 1546. (2) 
However, constructive possession by 
title can be shown under a plea of 
possession. Great Falls Co. v. Worst- 
ter, 15 N.H. 412. 


99. See cases infra this note. 


[a] TIlustration.—A special plea 
alleging that a boundary was fixed by 
agreement, but not showing where, 
was insufficient. Davidson v. Pick- 
ard, (Tex.Civ.App.) 37 S.W. 374. 


[b] Pleas held sufficient.—(1) An 
averment that certain persons were 
created and declared a corporation is 
a sufficient averment that defendant 
corporation was organized. Beekman 
Va ebraver,20 .vend. 'CN.Y.) 6732" (2) 
It is not nécessary to state that a 
warrant of a justice was under seal. 


Wolcott, 19 


There should be a sep- 
arate plea to each count,? in order adequately to 
answer plaintiff’s entire cause of action.* 


Under some statutes® incon- 
A plea in denial 


and one in justification may be pleaded together.’ 


While under the particular 
statute it may not be necessary to file an affidavit 
of defense,® it has been held that court rules pro- 
viding for specific and final passing on ownership 
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Defendant may 


[§§ 158-159 


of land in trespass are effective, notwithstanding 
Practice Acts, and may be availed of by general 
plea or affidavit of defense.*° 


Exemption from suit. A defendant, relying on its 
exemption from action, or on want of jurisdiction, 


should plead such defenses by: answer, rather than 


by demurrer. 
Estoppel. 


claim.!* 


Beekman v. Traver, supra. (3) An 
answer which justified the same 
trespass alleged was not bad for lack 
of venue where the venue was laid 
in the complaint. Levelling v. Lea- 
vell, 2 Blackf. (Ind.) 163. 


1. Snedecor v. Pope, 39 So. 318, 


143 Ala, 275; Latta. v. Redden, 5 Ky: 
L. 426. 
[a] Thus a plea of a lease is suf- 


ficient without setting it out. Snede- 
cor v. Pope, 39 So.:318, 143 Ala. 275. 


Generally see Pleading § 16. 
2. Paran v. Barnett, 19 N.B. 497. 
3. Snedecor v. Pope, 39 So. 318, 143 


Ala. 275; Rubottom v. McClure, 4 
Blackf. (Ind.) 505. See also Plead- 
ing § 247. 


4 See infra § 159. 
5. See Pleading § 254. 


6 Johnson v. Eversole Lumber 
Co., 57 S.H. 518, 144 N.C. 717 [reh gr 
60 S.E. 1129, 147 N.C. 249]. 


[a] Thus under statute authoriz- 
ing a defendant to set forth as many 
defenses as he may have, a defense, 
in an action for cutting timber, pray- 
ing that plaintiff be decreed a trustee 
of the premises for the benefit of de- 
fendant, is not a waiver of the de- 
nial of plaintiff’s title. Johnson vy. 
Eversole Lumber Co., 57 S.E. 518, 144 
Coase [reh gr 60 S.B. 1129, 147 N. 


7. See cases infra this note. 
[a] Thus (1) liberum tenementum 


‘may be pleaded with the general is- 


sue (Hext v.: Jarrell, 33 S.C.L. 172); 
(2) or with a plea denying plaintiff's 
right (Slocombe v. Lyall, 6 Exch. 119, 
2 L.M.&P. 33, 155 Reprint 179). 


aS Generally see Pleading §§ 362— 


9. See infra this note. 


_[{a]. In Pennsylvania, under Prac- 

tice Act (1915) § 18 (12 PS § 4192), 
it is not necessary to file an affidavit 
of defense. The first clause of that 
section recites a number of facts, 
which averments of the declaration 
may be considered to establish, if 
they are not denied by affidavit. Any 
other defense may properly be heard 
at the trial, even where no affidavit is 
filed. Wilson v. Adams Express Co., 
72 Pa.Super. 384. 


10. Humes v. Kramer, 133 A. 2 
286 Pa. 251. a 


Il. Kendall v. Highway Commis- 
sion, 81 S.E. 995, 165 N.C. 600. ae 


12. Walker v. Baer Thayer Hard- 


Generally speaking, an estoppel will 
not be said to have been created by language con- 
trary to the meaning of the pleader.+? 


Counterclaims.1? 
plaintiff’s right of action, there can be no counter- 


Where defendant denies the 


[§ 159] b. Essential Allegations. The trespass 
being the gist of the action, it is essential that the 
entire trespass as alleged should be answered.*® 


wood Co., 129 So. 218, 14 La.App. 381 
[mod 126 So. 541, 14 La.App. 381]. 

ae Generally see Pleading §§ 380-— 
Sons 


ene, Musser v. Watt, 6 Pa.Dist.&Co. 
0. 
15. U.S.—Parker v. Lewis, 18 F. 


Cas.No. 10,741a, Hempst. 72. 


Ala.—Snedecor v. Pope, 39 So. 318, 
143 Ala. 275. 


Ind.—McGillicuddy v. 
Blackf. 435; Rubottom v. 
4 Blackf. 505. 


Sat ee Vi. Parker, 1%) ier 


N.Y.—Sterry v. Schuyler, 23 Wend. 
487; Hickok v. Coates, 2 Wend. 419, 
20 Am.D. 632. 


TaN aot eae v. Howard, Brayt. 


Eng.—Rogers v. Spence, 12 ClL&F. 
700, 8 Reprint 1586; Gregory v. Hill, 
8 T.R. 299, 101 Reprint 1400. 


N.S.—Tobin v. O’Neil, 2 N.S. 60. 


Ont.—Lambe y. Teeter, 20 U.C.Q.B. 
82; Jones-v. Ross, 8=U.C.Q.B: 328- 
ce v.. Montgomery, 5 U.C.Q.B.O. 


Newfoundl.—Rutherford v. Grieve, 
4 Newfoundi, 61. 


_ {a]. Thus it has been held that (1) 
justification of an entry only was bad 
where entry was not an element of 
some of the counts. Snedecor v. Pope, 
89 So. 318, 143 Ala. 275. (2) Defend- 
ant, enumerating articles taken in 
justification, must enumerate all. 
Sterry v. Schuyler, 23 Wend. (N.Y.) 
487; Hickok v. Coates, 2 Wend. (N. 
Y.) 419, 20 Am.D. 632. (3) A plea of 
bankruptcy to a declaration, some of 
the causes of action in which would 
not pass to the assignee, is bad. Rog- 
ers v. Spence, 12 Cl.&F. 700, 8 Reprint 
1586. (4) In trespass for assaulting, 
beating, and wounding, a plea that de- 
fendant gently expelled plaintiff from 
his house does not answer the beating 
and wounding. Gregory v. Hill, 8 T. 
R. 299, 191 Reprint 1400. (5) To a 
declaration for several trespasses, in- 
cluding placing rubbish on the soil 
and tearing up and subverting it, a 
plea of right of way is bad. Tobin v. 
O’Neil, 2-N.S. 60. (6) In trespass for 
breaking and entering and _ taking 
goods where defendant pleaded two 
pleas, first that goods were not plain- 
tiff’s, second that close was not plain- 
tiffs, each was held bad on demur- 
rer, as each was pleaded to the whole 
but only answered part. Lambe v. 
Teeter, 20 U.C.Q.B. (Ont.) 82. (7) In 


Forsythe, 5 
McClure, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 159-162] 


Where a plea is an answer to but a part of the dec- 
laration plaintiff should demur.?® 


Where there are several counts, each alleging a 
trespass, a plea professing to answer all of the counts 
but not good as an answer to all of them, is demur- 
rable.** A plea of justification to “the trespass” is 
bad, where two counts alleged trespass at different 
times.*§ A plea answering one count only without 
averring that all of the counts are for the same 
cause of action is bad on general demurrer,!® and 
a plea alleging that all the counts are for the same 
trespass and then justifying has been held bad on 
special demurrer ;?° but it has been held that, where 
to a declaration in two counts defendant pleaded 
to “the whole trespass and all the trespasses men- 
tioned in the declaration” it was held to be an answer 
to the whole.?1 


Mere matters of aggravation. While there is some 
authority apparently to the contrary,?? in trespass, 
for entering and tearing down a house, a plea jus- 
tifying the entry was held demurrable in not deny- 
ing the tearing down of the house,?* the general 


trespass quare clausum for cutting 
grass and corn and taking away hay 
and corn liberum tenementum is bad 
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24. U.S.—Gelston v. 
Wheat. 246, 4 U.Ed. 381; 
Union. Pac: Ft iCo-, Seals 3-e25 
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rule is that mere matters of aggravation need not 
be answered.?* Such matters are admitted by ad- 
mitting the principal trespass and pleading merely 
in justification,?® and if the principal trespass is 
admitted, any matters of aggravation to be con- | 
troverted must be specially denied;?® and if defend- 
ant answers them as a substantive cause of action 
he cannot have judgment on justification of the tres- 
pass only.”* A justification of the aggravation with- 
out justifying the trespass is bad.28 


[§ 160] c. Pleas in Abatement.2® In a trespass 
action, a plea in abatement must clearly set forth the 
cause for abatement,?° and any defect of form in 
the plea is fatal.*1_ The remedy for non-joinder of 
parties plaintiff is by plea in abatement.32 


[§ 161] d. Denials*?*—(1) On Information and. 
Belief.*+ Except when permitted by statute®® a de- 
nial on information and belief in an action for tres- 
pass, is bad.°® 


[§ 162] (2) Denial of Right Invaded. While a 
plea that denies plaintiff’s right may be good,?7 the 


Hoyt, 3 
Lindquest v. 
WSS. ive 


use of land after entry. Lindquest v. 
Union Pac. RCo.) 338 372° 


as it does not appear that the grass| Magoon, 26 F.Cas.No. 15,707, 3 Mc- 25. Knapp v. Slocomb, 9 Gray 
and corn toner were the same that] Lean 171. (Mass.) 73. 
were cut. Wilcox v. Montgomery, 5 jae Ree % . 
U.C.Q.B.0.S. (Ont.) 312. (8) In Aone went Herndon v. Bartlett, 4 Port. 26. Knapp v. Slocomb, supra. 
MS ees assaulting, : penne. ae mi eee nae har Aan 27. Carpenter v. Barber, 44 Vt. 441. 
alse imprisoning plainti a plea nd.—Green v. oody, nd. : i Pe y 
not Re overne the allegation of false | Levelling v. Leavell, 2 Blackf. 163. Sorat Cal.—Pico y. Colimas, 32 Cal. 
imprisonment is bad. Jones v. Ross, =e p : 
3 U.C.Q.B. (Ont.) 328. nce A ee Sener hes eee Ky.—Terril v. Thompson, 3 Bibb 
[b] Plea of title to part of goods|,;;, °° TY VF Ones Tat Cs 
alleged to have been ee See eee ett 2 eet Miss.—Miles v. Myers, 1 Miss. 379. 
cient. Parker v. Lewis, -Cas.No. -N.Y.—Houghtaling v. oughtaling, ar 
10,741a, Hempst. 72. 5 Barb. 379. iS ae Fok eee v. Campbell, 13 
16. Hickok v. Coates, 2 Wend. (N. Vt.—Carpent v. Barber, 44 Vt. P e 
Y.) 419, 20 Am.D. 632; Nevins v.| 441. : iy Sh Z Hee re ey v. Judevine, 40 Vt. 
Bee Settee So atCN ee) 88 Wis.—Sayles v. Bemis, 15 N.W. 432,|°" 
17. Snedecor v. Pope, 39 So. 318,/57 Wis. 315. 29. Generally see Pleading §§ 275- 
LS co ep ee Eng.—Meriton v. Coombes, 9 C.B. AL: ‘ 
ae een v. Howard, Brayt.| 787, 67 E.C.L. 787, 1837 Reprint 1101; 30. See cases infra this note. 
- . Pratt BVaai Brae, 2 Exch. 413, 154 Re- [a] Thus (1) the rule that non- 
19. McGillicuddy v. Forsythe, 5 | Print,553; Harvey v. Bridges, 14 M.&| joinder of tenants in common as par- 


Blackf. (Ind.) 435; Rubottom v. Mc- 
Clure, 4 Blackf. (Ind.) 505. 


20. Rubottom v. McClure, supra; 


W. 487, 153 Reprint 546 [aff 1 Exch. 
261, 154 Reprint 111]; 
3 T.R. 292, 100 Reprint 582; 


ties defendant is ground for abate- 
ment applies only to realty, so in an 
action for trespass to a dam the plea 


Taylor v. Cole, 
Dye v. 


Sterry v. Schuyler, 23 Wend. (N.Y.) 
487; Nevins v. Keeler, 6 Johns. (N. 
O63. 


21. Parker v. Parker, 17 Pick. 
(Mass.) 236. See Beekman v. Traver, 
20 Wend. (N.Y.) 67 (holding that a 
declaration containing two counts, in 
each of which it was alleged that de- 
fendant took and carried away a gig, 
was answered by a plea, justifying 
the taking of the gig in the several 
counts of the declaration mentioned). 


22. See cases infra this note. 


[a] ‘Thus it has been held that’ de- 
fendant should by answer or plea 
meet the following matters set upon 
plaintiff's pleading in connection with 
the trespass: (1) Assault on plain- 
tiff’s person. Roberts v. Tayler, 1 C. 
B. 117, 50 E.C.L. 117, 185 Reprint 481. 
(2) Beating plaintiff and his servants 
and horses. Tribble v. Frame, 3 T.B. 
Mon. (Ky.) 13. (3) Beating plaintiff's 
wife and son and expelling plaintiff 
and his family. Underwood v. Camp- 
bell, 13 Wend. (N.Y.) 78. (4) Break- 
ing doors and locks.  Curlewis_ v. 
Laurie, 12 Q.B. 640, 64 E.C.L. 640, 116 
Reprint 1009. (5) Destroying a fence. 
Dutton v. Holden, 4 Wend. (N.Y.) 643. 


23. Snedecor v. Pope, 39 So. 318, 
143 Ala. 275. 


Leatherdale, 3 Wils.C.P. 20, 95 Re- 
print 910. 


“In trespass quare clausum fregit, 
a justification of the entry will cover 
the whole declaration.’”’ Kingsbury v. 
Pond, 3) N-H.. 511. 


[a] Applying this rule it has been 
held that after properly answering 
the allegation of trespass it was not 
necessary to answer the following 
statements of aggravation: (1) 
Breaking of a clock, in an action for 
entering dwelling, breaking the close, 
and taking plaintiff's mare. Levelling 
y. Leavell, 2 Blackf. (Ind.) 163. (2) 
Conversion of goods taken. Burton v. 
Sweaney, 4 Mo. 1. To same effect 
Gelston v. Hoyt, 3 Wheat. (U.S.) 246, 
4 L.Ed. 381; Pratt v. Pratt, 2 Exch. 
413, 154 Reprint 553; Dye v. Leather- 


dale, 3 Wils.C.P. 20, 95 Reprint 910. 


(3) Destruction of a house after en- 
try. Houghtaling v. Houghtaling, 5 
Barb. (N.Y.) 379. (4) Destruction of 
mill and lumber, and the digging up 
of ground, in an action for illegal 
entry. Green v. Boody, 21 Ind. 10. 
(5) Expulsion of plaintiff from the 
premises. Carpenter v. Barber, 44 Vt. 
441. (6) Taking of personalty. Hern- 
don v. Bartlett, 4 Port. (Ala.) 481; 
Carpenter v. Barber, 44 Vt. 441; Meri- 
ton v. Coombes, 9 C.B. 787, 67 E.C.L. 
787, 137 Reprint 1101. (7) Unlawful 


must aver that it was realty. South- 
ard v. Hill, 44 Me. 92, 69 Am.D. 85. 
(2) A plea that another was “before 
and at the time of the commencement 
of the suit” part-owner with plaintiff 
is bad in failing to allege an interest 
at the time of the trespass. Hast v. 
Cain, 13 N.W. 822, 49 Mich. 473. 


si. 
329. 


{a] Thus a plea defending the 
“wrong and injury” instead of the 
“force and injury” is bad on demur- 


Townsend y. Jeffries, 24 Ala. 


ee Townsend v. Jeffries, 24 Ala. 
32. See supra § 141. 

ee Generally see Pleading §§ 328— 
34. Generally see Pleading § 334. 
35. Knapp v. Slocomb, 9 Gray 

(Mass.) 73; Niles v. Lindsley, 8 N.Y. 


Super. 610, 8 How.Pr. 131; Gordner 
v. Blades Lumber Co., 56 S.E. 695, 144 
N.C. 110; Maxim y. Wedge, 35 N.W. 
11, 69 Wis. 547. 


Se McCormick v. Bailey, 10 Cal. 


87. Foster v. Lane, 30 N.H. 305. 
(plea that the close was not the soil 
and freehold of plaintiff). 
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denial ordinarily must be of the right as alleged.** 
However, it has been held that where title and pos- 
session were alleged, a plea of not possessed was 
good, possession being the gist of the action.*® 


[§ 163] (3) General Issue or General Denial.*° 
The general issue, which denies all material allega- 
tions of the declaration, or the principal fact on 
which it is founded,*! denies, in an action of tres- 
pass, the act of trespass alleged,*? and that it was 
on the land described in the declaration.*? A cate- 
gorical denial in the answer of the paragraphs of 
the statement of claim is considered equivalent to 
a plea of not guilty.44 When a plea of the general 
issue is accompanied by a plea of liberum tenemen- 
tum?> the general issue should be disregarded.*® 
In a plea of the general issue, defendant need not 
refer to a statute requiring notice before the bring- 
ing of the action, where such notice was not given.*? 
A joint plea of “not guilty” amounts to a separate 
denial by each defendant.*® 


The general denial, which is a statutory form of 
plea, is the equivalent of, and substitute for, the 
general issue at common law.*® 


88. Greenthal v. Lincoln, 68 Conn.;A. 48, 27 Del. 490. 
384; Miller v. Miller, 41 Md. 623; 
Atty.-Gen. v. Harris, 383 U.C.Q.B. 
(Ont.) 94. ' 
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Ill.— Smith v. Edelstein, 92 I1]1.App. 
38. 


[$§ 162-166 


[§ 164] (4) Pleas Amounting to General Issue. 
A plea amounting to the general issue is a plea which 
is in effect a denial of matter which plaintiff al- 
leges, and must prove to sustain his action, and is 
ordinarily deemed bad.°® Thus a plea which is in- 
consistent with plaintiff’s right as alleged in the dec- 
laration amounts to the general issue and is there- 
fore bad on special demurrer;°* although not ob- 
jectionable on general demurrer.®? The same is true 
of a plea inconsistent with defendant’s having done 
the act as alleged.®*? However, a plea admitting 
and justifying a trespass does not amount to the gen- 
eral issue.° 


[§ 165] (5) Denial of Damages. A denial that 
property is of the value alleged is bad, defendant 
being required to allege that the property is of no 
value, or of the value as he claims it to be.°® In 
most jurisdictions facts in mitigation need not be 
specially pleaded but may be shown under the gen- 
eral issue,°* but in some jurisdictions the opposite 
rule prevails.°* 


[§ 166] e. Justification—(1) In General. Except 
where otherwise provided by statute,5* defendant 


43, 27 Del. 490. 


52. Plant v. Wormager, 5 Blackf. 
(Ind.) 236. 


fa]. @hus where title was alleged, 
a denial of “possession” was bad on 
demurrer. Miller v. Miller, 41 Md. 
623. 


89. Johnstone v. Odell, 1 U.C.C.P. 
(Ont.) 395. 


40. Generally see Pleading §§ 317— 
325. 
41. See Pleading § 317. 


42. Munn v. Galbraith, 13 U.C.C. 
P, (Ont.). 75. 


2 43. Bali v. Young, 8 U.C.C.P. (Ont.) 
31. 


44. Siegfried v. South Bethlehem 
Borough, 27 Pa.Super. 456. 


45. See infra § 167. 


46. Faulkner v. Rocket, 80 A. 380, 
ES aes oe Lavin v. Dodge, 73 A. 376, 


[a] Reason for rule.—A defendant 
in trespass quare clausum, failing to 
establish his plea of liberum tenemen- 
tum, which admits the possession of 
plaintiff and the acts complained of, 
cannot be found not guilty under the 
general issue. Lavin v. Dodge, 73 A. 
376, 30 R.I. 8 


47. Marsh vy. Bolton, 4 U.C.Q.B. 
(Ont.) 354. 


[a] However, where such a notice 
was served on one of the defendants, 
and on the agent of the other who 
admitted he had seen a copy of it, it 
was held that if defendants wished 
to rely upon failure to give notice 
they should have pleaded it specially, 
or by a Plea of “not guilty by stat- 
ute.” Bond v. Conmee, 16 Ont.A. 398. 


43. Drake y. Barrymore, 14 Johns. 
(N.Y.) 166. 


49. See Pleading §§ 329, 330. 


50. Dorman v. Long, 2 Barb. (N. 
Y.) 214. See Pleading § 327. 


“The defendant:. . . cannot plead 
any matter specially which amounts 
merely to the general issue.” Phil- 
lips v. Phillips, 21 N.J.Law 42, 


51. Del.—Hastings v. Lankford, 90 


: aa aie v. Wormager, 5 Blackf. 
36. 
Patios aL v. Keesecker, Morr. 


Md.—Miller v. Miller, 41 Md. 623. 


Miss.—Alexander v. Eastland, 37 
Miss. 554. 


N.Y.—Underwood v. Campbell, 13 
Wend. 78; Collet v. Flinn, 5 Cow. 466. 


aoe v. Duncan, 1 Whart. 


[a] Illustrations.—(1) An allega- 
tion of possession in defendant of 
land is an argumentative denial of 
the breaking of plaintiff’s close, and 
amounts to the general issue. Plant 
v. Wormager, 5 Blackf. (Ind.) 236. 
(2) A special plea which sets up that 
the locus is in the actual adverse pos- 
session of a third person under a 
claim of title and that defendant has 
license from him, if only intended to 
deny the possession of plaintiff, is 
bad on demurrer as only amounting 
to the general issue already pleaded 
(Alexander v. Hastland, 37 Miss. 554), 
(3) as is a plea of license from one 
who is in possession of the land by 
license from plaintiff (Underwood v. 
Campbell, 13 Wend. (N.Y.) 78); (4) 
or of a lease from one seized in fee 
and entry under it (Collet v. Flinn, 
5 Cow. (N.Y.) 466). (5) An allega- 
tion of title and possession was prop- 
erly stricken where the general issue 
was pleaded. Miller v. Miller, 41 Md, 
623. (6) The right of immediate pos- 
session cannot be specialiy pleaded, 
as it would amount to the general is- 
Sue. Sage v. Keesecker, Morr. (lowa) 
838. (7) A plea denying plaintiff's 
possession and title is to be regarded 
as amounting only to the general is- 
sue (Smith v. Edelstein, 92 Ill.App. 
38), (8) as is a plea of title to chat- 
tels in a third person against whom 
defendant claims a right to take un- 
der a judgment (McBride v. Duncan, 
1 Whart. (Pa.) 269). (9) A special 
plea of property in the defendant in 
trespass de bonis asportatis should 
be stricken as a plea of the general 
issue. Hastings v. Lankford, 90 <A. 


53. Dorman v. Long, 2 Barb. (N. 
Y.) 214. 


{a] Bhus a plea that an alleged 
trespass was done on land other than 
that alleged, was bad. Dorman v. 
Long, 2 Barb. (N.Y.) 214. 


54 Sturman v. Colon, 48 Ill. 463. 


[a] Thus in an action for trespass 
by animals, a plea that they were 
free commoners on uninclosed land 
adjoining defendant’s and entered by 
reason of the insufficiency of defend- 
ant’s fence does not amount to the 
Saat y issue. Sturman v. Colon, 48 


55. Lynd vy. Picket, 7 Minn. 128, 
82 Am.D. 79. : 


[a] Beason for rule.—A denial of 
value, as alleged in the complaint, is 
a negative pregnant. Under such an 
allegation, the value might be one 
cent less than alleged, and yet the 
answer would be literally true. Lynd 
v. Picket, 7 Minn. 128, 82 Am.D. 79. 


Negative pregnant generally sce 
Pleading §§ 335-337. 


56. Hopple v. Higbee, 23 N.J.Law 
342; Wehle v. Haviland, 4 Daly (N. 
Y.) 550, 42 How.Pr. 399. See Dam- 
ages § 319. 


“The rule at common law is, that 
matters in mitigation of damages 
which cannot be specially pleaded, 
may be given in evidence under the 
general issue.” Wehle v. Haviland, 
4 Daly (N.Y.) 550, 42 How.Pr. 399. 


57. Gray v. Henry County, 42 S.W. 
333, 19 Ky.L. 885; Wehle y. Haviland, 
4 Daly (N.Y.) 550, 42 How.Pr. 399. 
See Damages § 319. 


[a] Statute requiring partial de- 
fenses to be pleaded, is applicable to 
matters in mitigation of damages. 
Wehle y. Haviland, 4 Daly (N.Y.) 550, 
42 How.Pr. 399. 


58. See statutory provisions. 


[a] In Georgia in trespass for kill- 
ing a slave, defendant, under the gen- 
eral issue, could not justify under 
A Seay Brooks v. Ashburn, 9 

a. 5 


For later cases, developments and changes in the law see Annotations, same title and section number. shy 
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Ind. 43. 


_ must specially plead matters in justification®® or mat- 
_ ters in discharge, or defeasance of plaintiff’s right.°° 
fi Thus is has been held that it is necessary for de- 


[b] In New Hampshire in trespass 
quare clausum before a justice any 
special matter can be given in evi- 
dence under the general issue, as a 
license to enter, in view of statute. 
Wheeler v. Rowell, 7 N.H. 515. 


{c] In South Carolina taking as a 
distress for rent could be shown un- 
der the general issue. Reed v. Ston- 
ey, 31 S.C.L. 401. 


59. U.S.—Montgomery Water Pow- 
er Co. v. Chapman, 126 F. 68, 61 C. 
CrAvt24 ‘Laff 1260R. 372,61. CcClA. 


' 347, cert den 24 S.Ct. 849, 192 US. 


605, 48 L.Ed. 585]; Goddard v. Davis, 
10 F.Cas.No. 5,491, 1. CranchC.C. 33. 


Ala.—Sims v. Alford, 118 So. 395, 
218 Ala. 216; Louisville & N. R. Co. v. 
Bartee, 86 So. 394, 204 Ala. 539, 12 
ATR. 251. 


er eoddleston v. Spear, 8 Ark. 


Cal.—Razzo v. Varni, 21 P. 762. 


Del.—Covington vy. Simpson, 52 A. 
349, 19 Del. 269; Coe v. English, 11 
Del. 456. 


11l.—Thomas v. Morgan, 96 Ill.App. 
629; Smith v. Edelstein, 92 I1l.App. 
‘38. 


Ind.—Johnson y. Cuddington, 35 


an.—Mecartney v. Smith, 62 P. 


K 
540, 10 Kan.App. 580. 


Ky.—Hilton v. Colvin, 78 S.W. 890, 
25 Ky.L. 1808. 


Mass.—Rawson v. 
127. 


N.H.—Fuller v. Rounceville, 29 N. 
H. 554; Stow v. Scribner, 6 N.H. 24. 


N.J.—U. S. Pipe Line Co. v. Dela- 
ware, etc., R. Co., 41 A. 759, 62 N.J. 
Law 254, 42 L.R.A. 572. 


N.Y.—Ely v. Ehle, 3 N.Y. 506; Coats 
v. Darby, 2 N.Y. 517; Van Buskirk 
v. Irving, 7 Cow. 35; Drake v. Barry- 
more, 14 Johns. 166; Demick v. Chap- 
man, i1 Johns. 132. 


Pa.—Whetstone v. 
59. 

S.C.—Henderson v. Bennett, 36 S. 
2, 58 S.C. 30. 


Tenn.—Peck v. Goss, 6 Heisk. 108; 
Plowman v. Foster, 6 Coldw. 52; 
Merritt v. Nashville, 5 Coldw. 95. 


Tex.—Smith v. Sherwood, 2 Tex. 
460; Carter v. Wallace, 2 Tex. 206. 


Eng.—Page v. Rattcliff, 1 L.J.C.P. 


Morse, 4 Pick. 


Bowser, 29 Pa. 


57 


N.S.—Zwicker v. Morash, 34 N.S. 
555. i 
[a] Matters required to be plead- 


ed.—It has been held that the follow- 
ing matters should be specially plead- 
ed in justification: (1) Estoppel. 
Hilton v. Colvin, 78 S.W. 890, 25 Ky. 
L. 1808. (2) Prescriptive right to 
divert part of a stream. Whetstone 
vy. Bowser, 29 Pa. 59. (8) Right of 
entr on realty. Razzo —-v. Varni, 
(Cal.) 21 P. 762. (4) That defendant 
in trespass quare clausum went to 
plaintiff's house to demand a debt. 
Van Buskirk vy. Irving, 7 Cow. (N.Y.) 
35. (5) That entry of cattle was by 
reason of defective fences. Griswold 
v. Hallet. Stevens N. B. Dig. 752. 
(6) That defendant was tenant in 
common with plaintiff. Zwicker v. 
Morash, 34 N.S. 555. (7) That kill- 
ing of plaintiff's horse was 1n self- 
defense. Stow v. Scribner, 6 N.H. 24. 
(8) That plaintiff consented to the 
act complained of. Sims v. Alford, 


TRESPASS 


118 So. 395,218 Ala. 216; Kinch v. 
Alston, 2 Stew.&P. 83, 23 Am.D. 299. 
(9) That plaintiff’s title was obtain- 
ed by fraud. Huddleston v. Spear, 
8 Ark. 406; Smith v. Edelstein, 92 Ill. 
App. 38. (10) That property taken 
had been defendant’s and the consid- 
eration for its sale to plaintiff had 
failed. Smith vy. Sherwood, 2 Tex. 
460. (11) That the property whose 
injury was complained of was on 
plaintiff's land without a license and 
the injury was done in removing it. 
Page v. Rattcliff, 1 L.J.C.P. 57. 


60. See cases infra this note. 


[a] Assignment of plaintiff’s 
eens of action.—Goetz v. Ambs, 27 
Mo. 28. 


[ob] Discharge.—Thomas v. Mor- 
gan, 96 Ill.App. 629. 


[e] Release.—Austin v. Norris, 11 
Vers 8. 


[d] Settlement.—Riley v. Denny, 
aL S:C.L4 539. 


61. U.S.—Martin v. Clark, 1 F.Cas. 
No. 9,158a, Hempst. 259. 

Ala.—Burns v. Broughton, 137 So. 
418, 223 Ala. 527; Barrett v. Mobile, 


30 So. 36, 129 Ala. 179, 87 Am.S.R. 
54, 


} Ark.—Huddleston v. Spear, 8 Ark. 
06. 


m Ill.—Smith v. Edelstein, 92 Ill.App. 
8. 


Kan.—Mecartney v. Smith, 62 P. 
540, 10 Kan.App. 580. 


Ky.—Ward v. Rice, 292 S.W. 508, 
218 Ky. 805. 


: N.J.—Bruch v. Carter, 32 N.J.Law 
54. 


N. Y.—Drake 
Johns. 166. 


Tenn.—Peck v. Goss, 6 Heisk. 108. 


Vt.—Giffin v. Martel, 58 A. 788, 77 
Vt Lo. 


Ont.—Hatch v. Holland, 28 U.C.Q. 
ee tS 


v. Barrymore, 14 


B 


‘Tt is well settled that in actions 
of trespass the defense of justifica- 
tion under legal authority must be 
specially pleaded.”’’ Burns v. Brough- 
ton, 1387 So. 418, 223 Ala. 527. 


[a] These defenses include: (1) 
Acting under a warrant. Martin v. 
Clark, 1 F.Cas.No. 9,158a, Hempst. 
259. (2) Action under a collector’s 
warrant. Drake vy. Barrymore, 14 
Johns. (N.Y.) 166. (3) Assisting in 
a writ of replevin. Giffin vy. Martel, 
58 A. 788, 77 Vt. 19. (4) Expulsion 
under execution issued by a justice 
in an action of forcible entry. Me- 
cartney v. Smith, 62 P. 540, 10 Kan. 
App. 580. (5) Taking under attach- 
ment. Huddleston v. Spear, 8 Ark. 
406. (6) Taking on_ execution. 
Smith v, Edelstein, 92 Ill.App. 38. 


[b] Orders from military com- 
mander.—Peck v. Goss, 6 Heisk. 
(Tenn.) 108; Merritt v. Nashville, 5 
Coldw. (Tenn.) 95. 


[ec] Sufficiency of plea.—In order 
to justify a trespass under a court 
order directing the establishment of 
a road on the premises the plea should 
set out the nature of the suit, the 
names of the parties thereto, the 
issue joined, and the final determina- 
tion thereof. ‘Ward v. Rice, 292 S.W. 
508, 218 Ky. 805. 


62. Ind.—Wood v. Mansell, 3 
Blackf. 125; Carter v. Augusta Grav- 
el Road Co., Wils. 14. 
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fendant to plead defenses based on legal authority®' 
on an easement,°? or on a license, either from the 
plaintiff** or from a third person who owns the 


Mass.—Waters v. Lilley, 
145, 16 Am.D. 338; 
7 Mass. 385. 


N.Y.—Ferris v. Brown, 3 Barb. 105; 
Saunders vy. Wilson, 15 Wend. 338; 
Babcock vy. Lamb, 1 Cow. 238. 


Pa.—Aiken v. Stewart, 63 Pa. 30. 


Eng.—Hawkins v. Wallis, 2 Wils. 
C.P. 173, 95 Reprint 750. 


“It is a rule of pleading established 
at common law, as well as by the 
Code, that whenever the defendant 
in trespass justifies by reason of some 
title or easement which gives him a 
legal right to do the act which is 
the subject of the action, he must 
set forth his title, or right to enjoy 
the easement specially.” ~Carter v. 


4 Pick. 
Strout v. Berry, 


Augusta Gravel Road Co., Wils._ 
(Ind.) 14. 
[a] Thus (1) “a justification un- 


der a private right of way as well as 
a public highway must be specially 
pleaded, and cannot be given in evi- 
dence under the general issue.” Ai- 
ken v. Stewart, 63 Pa. 30. To same 
effect Strout v. Berry, 7 Mass. 385; 
Saunders v. Wilson, 15 Wend. (N.Y.) 
338. (2) “Whoever ciaims an ease- 
ment must plead it specially.” Haw- 
kins v. Wallis, 2 Wils.C.P. 178, 95 
Reprint 750. (3) A custom to take 
fish in unnavigable water would have 
to be pleaded specially. Waters v. 
Lilley, 4 Pick. (Mass.) 145, 16 Am.D. 
Saas (4) A. justification on the 
ground that the locus in quo was a 
public highway, must be specially 
pleaded. Wood v. Mansell, 3 Blackf. 
(Ind.) 125. To same effect Babcock 
v. Lamb, 1 Cow. (N.Y.) 238. (5) An 
easement to divert a stream must be 
pleaded. Wallace v. Milliken, Stey- 
ens N. B. Dig. 750. 


[b] However, it has been held: (1) 
That in an action for injury to the 
soil of a highway, defendant, under 
the general issue, could show author- 
ity from the highway surveyor to do 
the act complained of. Munson v. 
Mallory, 36 Conn. 165, 4 Am.R. 52. 
(2) That under the general issue, de- 
fendants could have shown an ease- 
ment of drainage. Chestnut Hill and 
Spring House Turnpike Co. v. Piper, 
77 Pa. 482. (3) That it was compe- 
tent, under the general issue, to give 
evidence of an easement in plaintiff’s 
land, and under it, to justify the al- 
leged trespass. Coleman v. Thomson, 
6 Pa.Co. 126. 


63. Ala.—Finch y. Alston, 2 Stew. 
&P. 83, 23. Am.D. 299. 

Del.—Quillen v. Betts, 39 A. 595, 
17 Del. 53. 


Ill.—Chicago Title, etc., Co. v. Core, 
136 Lhe 272 [aff 79 N.E. 108, 223 
Tll. 58]. 


Ind.—Chase vy. Long, 44 Ind. 427; 
Crabs v. Fetick, 7 Blackf. 373; Gron- 
our v. Daniels, 7 Blackf. 108; Boltz v. 
Smith, 29 N.E. 155, 3 Ind.App. 43. 


Mass.—Hollenbeck v. Rowley, 8 Al- 
len 473; Ruggles v. Lesure, 24 Pick. 
187; Rawson v. Morse, 4 Pick. 127. 


Mich.—Senecal v. Labadie, 3 N.W. 
296, 42 Mich. 126. 


N.J.—United States Pipe Line Co. 


v. Delaware, etc., R. Co., 41 A. 759, 
62 N.J.Law 254, 42 L.R.A. 572; Het- 
field v. Central R. Co., 29 N.J.law 


571. 


N.Y.—Haight v. Badgeley, 15 Barb. 
499, 


R.J.—Collier v. Jencks, 34 A. 998, 
19 RI. 493. 
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property.®* 


that it is sufficient.®® 


S.C.—Gambling v. Prince, 11 S.C.L. 
138. 

Vt.—Warner v. Hoisington, 42 Vt. 
94; Child v. Allen, 33 Vt. 476; Hill v. 
Morey, 26 Vt. 178; Sawyer v. New- 
land, 9 Vt. 383. 


Wis.—Lockhart v. 
245, 54 Wis. 133. 


Eng.—Bennett v. Aljlcott, 
166, 100 Reprint 90. 


N.B.—Gesner v. Cairns, 7 N.B. 595. 

N.S.—Langille v. Langille, 1 N.S. 
1p9. 

Ont.—Bell v. Lott, 9 Ont.L. 114, 4 
Ont.W.R. 430. 


Newfoundl.—Dryer v. 
Newfoundl. 268, 323. 


Contra Wallace v. Robb, 37 Iowa 


Geir, 11 N.W. 


2) Dek. 


Smith, 6 


192; Cox v. Dove, 1 N.C. 72. 
64 Rasor v. Qualls, 4 Blackf. 
(Ind.) 286, 30 Am.D. 658; Kissam v. 


Roberts, 19 N.Y.Super. 154; Keen v. 


Seymour, 11 N.B. 44. 


65. Gelston v. Hoyt, 3 Wheat. (U. 
S.) 245, 4 L.Ed. 381; Amwell Bap- 
tist Society v. Fisher, 18 N.J.Law 
240; Ackerman vy. Shelp, 8 N.J.Law 
125; Church -v.- County, 217. U.C.Q@:B; 
(Ont.) 265; Duross v. Duross, 19 U.C. 
Oe CONT HiT. 


[a] Illustrations.—(1) Justifica- 
tion of entering a house and break- 
ing doors, ete., showing no neces- 
sity for the damage and alleging en- 
try as members of a religious soci- 
ety but not stating defendants were 
such is bad. Amwell Baptist Society 
yv. Fisher, 18 N.J.Law 240. (2) A plea 
of right of highway over adjoining 
lands should be stricken out. ck- 
erman v. Shelp, 8 N.J.Law 125. (3) 
A plea alleging a seizure for a for- 
feiture as a justification, should not 
only state the facts relied on to es- 
tablish the forfeiture, but should 
aver that thereby ‘the property be- 
came, and was actually forfeited, and 
was seized as forfeited. Gelston v. 
Hoyt, 3 Wheat. (U.S.) 246, 4 L.Ed. 
381. (4) It is a good justification to 
an action for trespass to a several 
fishéry that the locus was an arm of 
the sea; it is not an argumentative 
traverse, as it admits the soil to be 
plaintiff's but not in such a way as 
to include a several fishery. Crich- 
ton v. Collery, 19 Wkly.Rep. 107. 


66. Ala.—Southern Cotton Oil Co. 
wWevarris; 67. So. *$db4, 175) Ala. 9323 
Stowers Furniture Co. v. Brake, 48 
So. 89, 158 Ala. 639; Olmstead v. 
Thompson, 8 So. 755, 91 Ala. 130. 


Ill.—Kizer v. Kennedy, 11 Ill. 572; 
Bey eel v. Lawrence, 20 I1l.App. 


Ind.—Suits v. Murdock, 63 Ind. 73; 
Wheeler v. Me-shing-go-me-sia, 30 
Ind. 402; Ruston v. Grimwood, 30 
Ind. 364. 


Me.—Allen v. Archer, 49 Me. 346. 


N.H.—Bartlett v. Prescott, 41 N.H. 
493; Foster v. Lane, 30 N.H. 305. 


Eng.—Lonsdale v. Nelson, 2 B.&C. 
B02, 98 (EUG Ae 138 e107. Reprint 


The justification must be sufficient in 
law,®® and enough facts must be set forth to show 
Under this requirement, it is 
not necessary to set forth evidential facts®’ nor stat- 
utory provisions;*® and matter which should prop- 
erly have been deferred until the replication need 
not be denied;*® but if the justification is condi- 
tional on certain facts these facts must be made to 
appear.*° The general issue with notice that defend- 
ant will give evidence of a particular justification 
is equivalent +o a plea of the justification.*4 Where 
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396; Carridge v. Lautour, 7 L.J.K.B. 
OLS. Ses 


Ont.—Carrick v. Johnston, 26 U.C. 
Q.B. 65. ers 

[a] Matters required to be alleg- 
ed.—(1) In justifying under a writ 
of a justice of the peace, it is not 
enough to plead it, but the judgment, 
the parties, the date, the justice, and 
the fact of his jurisdiction must be 
stated or else the judgment set out 
in hee verba. Olmstead v. Thomp- 
son, 8 So. 755, 91 Ala. 130. (2) Justi- 
fication under the drainage law must 
show that plaintiff's land was legally 
taken and the drainage commissioner 
properly appointed. Pettingill v. 
Lawrence, 20 Ill.App. 552. (3) A 
plea of a distraint for rent must 
show that it was made subsequent to 
the day the rent fell due and before 
the termination of the tenancy. Ki- 
zer v. Kennedy, 11 Ill. 572. (4) A 
justification as town trustee in open- 
ing a road by order of the board of 
commissioners must state that the 
notice required by statute has been 
given. Suits v. Murdock, 63 Ind. 73; 
Ruston v. Grimwood, 30 Ind. 364. (5) 
A justification for eritering plaintiff's 
house and taking property which 
merely alleges that the property be- 
longed to defendant and does not de- 
ny an assault charged in the com- 
plaint is insufficient. Stowers Fur- 
niture Co. v. Brake, 48 So. 89, 158 Ala. 
639. (6) Justification as tax asses- 
sors must show that defendants were 
legally elected as such. Allen v. 
Archer, 49 Me. 346. (7) A plea of 
right of way must allege that it ex- 
tends to servants or the justification 
will not extend to them. Bartlett v. 
Prescott, 41 N.H. 493. (8) Justifica- 
tion under title in the “inhabitants” 
of the “Chichester, etc., School Dis- 
trict,’ which is not a corporation 
known to the law, does not sufficient- 
ly describe them. Foster v. Lane, 
30 N.H. 305. (9) In justifying an en- 
try to repair a wharf on failure of 
plaintiff to do so, the plea must state 
that repairs were necessary and that 
plaintiff was notified to repair and 
failed to do so. Lonsdale v. Nelson, 
por Gane 302, 9 H.C.L. 188, 107 Reprint 


[b] Identity of acts.—(1) An ex- 
press averment that the acts justi- 
fied are the Same as those complained 
of is not necessary, if it appears 
that they are. Carridge v. Lautour, 
7 L.J.K.B.O.S,. 33. (2) But the plea 
is bad if the identity of the acts is 
neither averred nor appears. Wheel- 
er v. Me-shing-go-me-sia, 30 Ind. 402. 
(3) If, however, identity is specifical- 
ly alleged it is sufficient, although 
the acts justified are to some extent 
inconsistent with those’ alleged. 
Peaslee v. Wadleigh, 5 N.H. 317. 


67. See cases infra this note. 


[a] Thus (1) a lease need not be 
set forth in full. Dillon v. Brown, 
11 Gray (Mass. ) 179, 71 Am.D. 700. 
(2) A plea justifying a seizure of a 
vessel under the act of congress for- 
bidding arming of vessels to cruise 
against subjects of a foreign state 
need not name the foreign state, 


tea 


[§§ 166-167 


defendants justify jointly they must set forth a de- 
fense good for all defendants,’? and any separate 
defense which one might have pleaded is unavail- 
able.7* A justification, good as to a part only of 
the trespasses complained of, is bad if it professes 
to duswer the whole./4 


= 


[§ 167] (2) Liberum Tenementum. Liberum ten- 
ementum is a plea asserting a right of freehold with 
the right to immediate possession as against plain- 
tiff.75> It is a good plea in trespass quare clausum,‘® 


Gelston v. Hoyt, 3 Wheat. (U.S.) 246, 
4 L.Ed. 381. 


68. Edwards v. Law, 
1097, 63 App.Div. 451. 


69. See cases infra this note. 


[a] Illustrations.—(1) A _ justifi- 
cation under a statute authorizing the 
taking of land for public use need 
not state that the proper steps to as- 
certain the damages have been taken. 
Rubottom v. McClure, 4 Blackf. 
(Ind.) 505. (2) Where a taking of 
land by the commissioner of public 
works under a statute is alleged, it 
will be taken to mean a lawful taking 
after compliance with the prelimina- 
ries. Bury v. Britton, 32 U.C.Q.B. 
(Ont.) 547. : 


70. See cases infra this note. 


[a] Facts which must be shown. 
—(1) A justification under act of 
congress for taking stone to build a 
national road must set forth the facts 
showing the necessity for such tak- 
ing. Fulton v. Monahan, 4 Ohio 426. 
(2) A justification for seizing a ship 
under statute which omitted to state 
that the ship was forfeited or that 
the government for which it was fit- 
ted out had been recognized as such 
by the United States government was 
bad in substance. Gelston v. Hoyt, 3 
Wheat. (U.S.) 246, 4 L.Ed. 381. (3) 
Where a justification involves a lease 
by a life-tenant, it must allege that 
the life-tenant is still living. Day- 
rell v. Hoare, 12 A.&E. 356, 40 E.C.L. 
182, 113 Reprint 847. (4) A justifi- 
cation for assault under William & 
Mary, chapter 18, relating to disturb- 
ances in a.church, must show that 
the act was within its term. Reid 
Vv. Inglis; 12: U-C.C.Ps (Ont. Lod: 


71. Mansfield v. Church, 21 Conn. 
73; Payne v. Green, 18° Miss. 507; 
Radley v. Brice, 6 Wend. (N.Y.) 539. 


72. Pico v. Colimas, 32 Cal. 578; 
Bradley v. Powers, 7 Cow. (N.Y.).330. 


73. Bradley v. Powers, supra. 


74 Dutton v. Holden, 4 Wend. (N. 
Ree ee Goodrich v. Judevine, 40 


75. Hawaii—Kealoha v. Halawa 
Plantation, Ltd., 24 Hawaii 579. 


Ill—Marks v. Madsen, 103 N.E. 
625, 261 Ill. 51; Ft. Dearborn Lodge 
v. Klein, 3 N.E. 272, 115 Ill. 177, 56 
Am.R. 133. 


Md.—kKeener v. Kauffman, 16 Md. 
296; Hunter v. Hatton, 4 Gill 115, 125, 
45 Am.D. 117. 


Mass.—Davis v. Mason, 


WL NoYess 


4 Pick. 


eens v. Tarver, 1 Lea 


W.Va.—Dickinson vy. Mankin, 56 S. 
BH. 824, 61 W.Va. 429. 


Eng.—Ryan v. Clark, 14 Q.B. 65, 68 
E.C.L. 65, 117 Reprint 26; Doe wy 
Wright, 10 A.&E. 763, 37 E.C.L.- 402, 
ie aes oe Thompson  v. 

ardinge, -B. 940, 50 E.C.L. ' 
135 Reprint 813. oi 


76. Ill.—Ward v. Mississippi Riv- 


a a a ST a re 
For later cases, developments and changes in the law see Annotations, same title and section number, 
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whether the premises are described generally in the 
complaint’” or a particular description is given;** 
and the right to justify under this plea is not changed 
by forcible entry and detainer statutes.7° Liberum 
tenementum in a third person under whom defend- 
ant acted is also a good plea;*° but a plea that the 
close was the freehold of defendant, and no part 
of a certain farm as alleged by plaintiff, was bad as 
amounting to the general issue.*! It has also been 
held that a simple plea of liberum tenementum 
is not applicable to a transitory trespass, such as 
cutting and removing trees.82 While it has been 
held that a plea that the close was the close and 
soil of defendant is not a plea of liberum tenementum, 
but puts only plaintiff’s possession in issue,®? it 
has also been held that a plea that the close de- 
seribed was the close soil and freehold of one defend- 
ant, wherefore defendants committed trespass as they 
had a right to do, was a plea of liberum tenemen- 
tum.§* 


[§ 168] f. Matters in Mitigation. Ordinarily, 
matters in mitigation, which do not amount to a 


er Power Co., 107 N.E. 115, 265 M11. 
486; Ft. Dearborn Lodge v. Klein, 


TRESPASS 


meee tee v. Pullen, 12 N.J.Law 
hes 
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justification need not be specially pleaded,®*® unless 
otherwise provided by statute.8* Facts which are 
in mitigation only, should not be pleaded as a jus- 
tification, but should be pleaded as mitigating cir- 
cumstances and not as a full defense.87 


[§ 169] 4. Replication or New Assignment—a. 
Necessity and Propriety. In jurisdictions where by 
statute the pleadings end with the answer,*® and 
the common-law rules as to necessity or propriety 
of a reply or new assignment do not apply.8® At 
common law and in jurisdictions where the rule has 
not been changed by statute,®® plaintiff in an ac- 
tion of trespass should meet matter, averred in de- 
fendant’s plea or answer, by a replication.®? Plain- 
tiff should reply to a justification as well as join is- 
sue on not guilty,°? unless the plea amounts mere- 
ly to a denial of the trespass.°* Thus, the fact that 
defendant exceeded the right pleaded in justifica- 
tion should be set up by a replication,®* as should 
a substantial reassignment of the trespasses com- 
plained of.°> However, where defendant set up a_ 


alleges title and possession in him 
and his successors down to the time 


3° N.E. 272, 115 Il. 177, 56 Am.R. 133. 


Ky.—Stillwell v. Duncan, 44 S.W. 
SOL LOS Kk y.b9, £9) Ky. 2701, 39. 
R.A. 863; Crockett v. Lashbrook, 5 
T.B.Mon. 530, 17 Am.D. 98. 


Md.—Hunter v. Hatton, 4 Gill 115, 
45 Am.D. 117. 


Mo.—Fuhr vy. Dean, 26 Mo. 116, 69 
Am.D. 484. 


N.H.—Simpson v. Coe, 3 N.H. 12. 


N.J.—Mayhew v. Ford, 39 A. 914, 
61 N.J.Law 532. 


N.M.—Jemez Land Co. 
HOV 683, +b Nav 36. 


N.Y.—Shank v. Cross, 9 Wend. 160. 


R.I.—Carpenter v. Logee, 53 A. 288, 
24 R.I. 383; Schaeffer v. Brown, 50 
A. 640, 23 RT. 364. 


S.C.—Walker  v. 
@23, 124. S.C. 501; 
at Orsi Caley 355: 


Tenn.—Roberts v. Tarver, 
441. 


W.Va.—-Clark v. Dower, 68 S.B. 369, 
67 W.Va. 298. 


Eng.—Turner v. Meymott, 1 Bing. 
158, 8 ECL. 450;' 130 Reprint 64; 
‘Taunton v. Costav, 7 T.R. 431, 101 
Reprint 1060. 


Newfoundl.—Boden v. 
Newfoundl. 328, 349. 


Contra Durkee v. Varnum, 1 Root 
(Conn.) 410 (because it does not de- 
ny plaintiff’s right of possession). 


[a] Beasons why plea is good.— 
(1) It gives plaintiff implied color 
of title and is therefore not bad as 

‘amounting to the general issue. 
Hunter v. Hatton, 4 Gill (Md.) 115, 
45 Am.D.117; Millet v. Singleton, 10S. 
C.L. 355. (2) And it admits possession 
sufficient against a wrong-doer but 
denies that it was rightful and as- 
serts a right to possession in defend- 
ant. Ryan v. Clark, 14 Q.B. 65, 68 
B.C.L. 65, 117 Reprint 26; Doe v. 
Wright, 10 A.&E. 7163, 37 B.C.L. 401, 
113 Reprint 289. F 


77. Ky.—Tribble v. Frame, 7 T.B. 
Mon. 529. 

Mich.—McFarlane v. Ray, 14 Mich. 
465. 

N.H.—Palmer v. Tuttle, 
486. 


v. Garcia, 


Glenn, 117 S.E. 
Millet v. Singleton, 


1 Lea 


Shea, 6 


SO UON. Es 


N.Y.—Austin v. Morse, 8 Wend. 


476. 


BEng.—Hawke v. Bacon, 
156, 127 Reprint 1036. 


[a] Whus, where the premises are 
described generally defendant can 
show title to any lands in the juris- 
eaction: Palmer v. Tuttle, 39 N.H. 
486. 


78 Fisher v. Morris, 5 Whart. 
(Pa.) 358; Harvey v. Bridges, 14 M. 
&W. 437, 153 Reprint 546 [aff 1 Exch. 
261, 154 Reprint 111]. 

[a] However, defendant cannot 


show title in himself to some other 
close if the premises are particular- 


2 Taunt. 


ly described. Hope v. Cason, 3 B. 
Mon. (Ky.) 544. 
79. Roberts v. Tarver, 1 Lea 


(Tenn.) 441. 


80. Douling v. Hickman, 4 Hayw. 
(Tenn.) 170. 


81. Phillips v. Phillips, 21 N.J. 
Law 42. 
82. Shank v. Cross, 9 Wend. 160. 


83. Millison v. Holmes, 1 Ind. 45, 
Smith 55; Manary v. Dash, 23 U.C. 
Q.B. (Ont.) 580. 


84. Mayhew v. Ford, 39 A. 914, 61 
N.J.Law 532. 


85. Montgomery Water Power Co. 
v. William, 126 F. 68, 61 C.C.A. 124 
fare 26 es t20.64 C.CSA.! 84755 Cert 
den 24 S.Ct. 849, 192. U.S. 605, 48 L. 
Ed. 585]; U. S. v. Homestake Min. 

0, 117 F.481, 54 C.C.A. 303; West- 
ern Union Tel. Co. v. Dickens, 41 So. 
469, 148 Ala. 480; Henderson v. Ben- 
nett, 36 S.H. 2, 58-S8.C. 30. See Dam- 
ages § 319. 


86. See Damages § 319. 


87. Jenks v. Lansing Lumber Co., 
66 N.W. 231, 97 Iowa 342; Ronan v. 


‘Williams, 41 Iowa 680. 


88. See Pleading § 393 et seq. 
89. See cases cited infra this note. 


“The code . . has established 
an entirely different system of plead- 
ings, and a new assignment would be 
wholly out of place under it.” Stew- 
art v. Wallis, 30 Barb. (N.Y.) 344. 


fa] Thus (1) Where, in an action 
of trespass quare clausum fregit, de- 
fendant’s answer sets forth a con- 
veyance to a predecessor in title, and 


of the alleged trespass, a reply is not 
required under the code. Argotsinger 
v. Vines, 82 N.Y. 308. (2) Title to 
land, pleaded by defendant, is not a 
counterclaim so as to allow a reply 
under statute. Williams v. Upton, 8 ~ 
How.Pr. (N.Y.) 205. (3) In trespass 
quare clausum and for debauching 
plaintiff’s daughter, plaintiff can rely 
on the last without new assigning it 
after a plea of license. Hubbell v. 
Wheeler, 2 Aik. (Vt.) 359. 


90. See Pleading § 393 et seq. 
91. See cases infra note 92 et seq. 
america ton defined see Pleading § 


92. Lavin v. Dodge, 73 A. ,376, 30 
R.I..8; Mangum ‘v. Flowers, 2 Munf. 
(16 Va.) 205. 


[a] Thus, where defendant pleads 
liberum tenementum, thereby admit- 
ting plaintiff’s possession, plaintiff 
should reply by traversing the plea, 
or, if in possession under a tenancy 
created by defendant, then by confes- 
sion and avoidance. Lavin v. Dodge, 
73 A. 376, 30 R.I. 8. 


98. See cases infra this note. 


[a] TIllustration.—No reply was 
necessary Where the answer denied 
plaintiff’s title, and alleged defend- 
ant’s ownership. Scaggs v. Poteet, 58 
SW O2ae eae ERY daa adore To same 
effect Cravens v. Despain, 79 S.W. 
276, 25 Ky.L. 2018, 80 S.W. 456, 25 
Ky. L. 2205. 


94. Ill—Ambrose v. Root, 11 Ill. 
497, 52 Am.D. 456. 


Ind.—West v. Blake, 4 Blackf. 234; 
Spades v. Murray, 28 N.E. 709, 2 Ind. 
App. 401. 


N.H.—Great Falls Co. v. Worster, 
15 N.H. 412. 


Oe erg v. Moulton, 7 Johns. 
109 


Eng.—D’Ayrolles v. Howard, 3 
Beer” 1385, 97 Reprint 887; Taylor 
v. Cole, 1 HBL. 555, 126 Reprint 318, 
oT Rei 292, £00 Reprint 582; Oakes 
v. Wood, 2 M.&W. 791, M.&H. 237, 
150 Reprint 977; Moore v. Taylor, 5 
Taunt. 69, 1 E.C.L. 47, 128 Reprint 
612. 

Ont.—Pickard v. Wixon, 24 U.C.Q. 
B. 416. 


95. Pike v. Wilbur, 69 A. 849, 29 
R.I. 202. 
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qualified denial, plaintiff was not required to reply.°® 
If the plea is true in part and is pleaded to the 
whole, plaintiff may reply, as where only part of 
the goods were wrongfully taken.°? In the construe- 
tion of various replications, it has been held that 
a denial of a justification modo et forma denies all 
its allegations,®°* that replications setting up ad- 
verse possession and abandonment denied the exist- 
ence of a private way pleaded by defendants,®® and 
that a reply to a plea of liberum tenementum set- 
ting up title in plaintiff will be construed as a de- 
nial only of defendant’s plea of title.t The fact 
that plaintiff erroneously considered her reply to 
the plea as setting forth new matter, and concluded 
with verification, instead of to the country, does not 
affect the nature of the replication.” 


New assignment.? There cannot be a new assign- 
ment unless there was a special plea. However, if 
the trespasses are justified plaintiff may then new 
assign other and different trespasses,> without defi- 
nitely stating time or place,® and if he does so, with- 
out a traverse, the action is then for them only, or 
trespasses not within the justification.’ Where de- 


96. Boyd v. Grove, 173 P. 310, 89 
Or. 80. 


97. Emanuel v. 
(Ky.) 212. 


Cocke, 6 Dana 


104 Md. 208. 
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Ind.— Halsey v. Matthews, 3 Ind. 
404. ‘ 


Md.—Haines v. Haines, 64 A. 1044, 


Sy i zr) 


fendant’s answer applies to a trespass other than 
that intended by the complaint, plaintiff should 
new assign;® and if the plea is true in part, plaintiff 
may new assign for the part not covered thereby ;° 
but where the pleas clearly put in issue the whole 
matter alleged there.can be no further, pleading ex- 
cept a traverse.1° The general issue however, con- 


tinues to be an answer to the whole cause of ac- 


tion, notwithstanding a new assignment.*+ 


Defenses stated by way of notice.12 No reply 
is necessary to a defense which is stated by way 
of notice under the general issue,1* but all defenses: 
are available as if it had been.+* 


[§ 170] b. Sufficiency. A replication in confes- 
sion and avoidance is good if it is consistent with 
the plea,!® or if it merely qualifies it,1® but it can- 
not be inconsistent with the plea,? or change the 
form of the action.1® A replication de injuria to 
a plea of title is bad,19 but not to a plea in excuse 
in which title to other lands is pleaded as induce- 
ment.2° While a traverse must deny the whole of 
the answer,?! the form of the traverse is not strict- 


ter alleged. Smith v. Powers, 13 N. 
H. 216. To same effect Spalding v. 
Rogers, 1 U.C.Q.B. (Ont.) 135. 


[b] However, where defendant. 
pleaded a right of way, plaintiff may 


[§§ 169-170 


98. Helliwell v. Eastwood, 5 U.C. 
Q.B.0.S. (Ont.) 104. 


99. Faulkner v. Rocket, 80 A. 380, 
oo RD 152. 


ns gen v. Dodge, 73 A. 376, 30 
of UBM 


2. Layin v. Dodge, supra. 
3. Defined see Pleading § 419. 


4 Smith v. Milles, 1 T.R. 475, 99 
Reprint 1205. 


5. See cases infra this section. 


[a] Form of new assignment.— 
Where all of a number of trespasses 
are justified, a new assignment of a 
different trespass from “that’’ justi- 
fied is bad. It should be from ‘‘any.” 
popeton Vieuount, 0) Uc. @.3.c0COnty): 


6 McGillis v. 
O.S. (Ont.) 495. 


[a] Thus it is sufficient to allege 
that the trespasses complained of 
were committed at other and different 
times, and on other and different oc- 
casions. McGillis v. Martin, 6 U.C. 
Q.B.O.S. (Ont.) 495. ! 


7. Robbins v. Wolcott, 19 Conn. 
356; White v. Conover, 5 Blackf. 
(Ind.) 462; McNutt v. Arnott, 5 
Biackf. (Ind.) 95; Davidson vy. 
Schenck, 31 N.J.Law 174. 


8 Waddell v. Corbett, 25 U.C.Q.B. 
(Ont.) 234; Pickard v. Wixon, 24 U. 
C.Q.B. (Ont.) 416. 


[a] Thus in trespass quare claus- 
um where defendants pleaded that 
the sheriff under a writ of habere 
facias made a warrant to his bailiff 
who entered, ete., a reply that the 
sheriff himself entered is bad as it 
appears there were but two trespass- 
es and the answer was to one not 
complained of. Waddell v. Corbett, 
25' U.C.Q.B. (Ont.) 234. 


9. Ill.—Ward v. Mississippi. River 
Power Co., 107 N.EB. 115, 265 Ill. 486; 
Marks v. Madsen, 103 N.E. 625, 261 
Tll. 51; Straight v. Hanchett, 23 Ill. 
App. 584. 


Martin, 6 U.C.Q.B. 


Pa.—Martin v. Prowattain, 3 Phila. 
463. 


Vt.—Warner v. Hoisington, 42 Vt. 
94; Grout v. Knapp, 40 Vt. 163. - 


Eng.—Kavanagh v. Gudge, 7 M.&G. 
316, 49 E.C.L. 316, 135 Reprint 132; 
Hawke v. Bacon, 2 Taunt. 156, 127 
Reprint 1036. 


[a] Ilustrations.—(1) On a plea 
of liberum tenementum to a declara- 
tion describing land generally plain- 
tiff should new assign, describing it 
more particularly. Ward v. Missis- 
sippi River Power Co., 107 N.B. 115, 
265 Ill. 486; Halsey v. Matthews, 3 
Ind. 404; Hawke v. Bacon, 2 Taunt. 
156, 127 Reprint 1036. (2) Where 
the plea justifies the whole time aver- 
red, plaintiff may new assign for an 
unreasonable continuance on _ his 
premises. Straight v. Hanchett, 23 
Tll.App. 584. (3) Where authority to 
take goods is alleged plaintiff may 
new assign that the taking was out- 
side the authority. Martin v. Prow- 
attain, 3 Phila. (Pa.) 463. (4) That 
defendant exceeded his right to clean 
out a race on plaintiff’s land may be 
new assigned under statute. Haines 
v. Haines, 64 A. 1044, 104 Md. 208. 
(5) Where the entry is justified plain- 
tiff may new assign matter alleged 
as aggravation (Grout v. Knapp, 40 
Vt. 163), (6) Such as the removal of 
personalty (Warner v. Hoisington, 42 
Vt. 94); (7) or an assault (Kavanagh 
v. Gudge, 7 M.&G. 316, 49 E.C.L. 316, 
135 Reprint 1382). 


10. Boynton v. Willard, 10 Pick. 
(Mass.) 166; Cheasley v. Barnes, 10 
Hast 73, 103 Reprint 703. 


[a] Applications of  rule.—(1) 
Where only a single act of trespass 
is alleged there can be no new as- 
signment. Taylor v. Smith, 7 Taunt. 
156, 2 H.C.L. 304, 129 Reprint 62. (2) 
Nor can plaintiff both traverse the 
justification and new assign. Spen- 
cer v. Bemis, 46 Vt. 29. (3) Where 
defendant justified as to certain.land, 
in trespass quare clausum, describing 
it by specific boundaries, there could 
be no new assignment, it being held 
that the pleas covered the whole mat- 


traverse such alleged right of way, 
and at the same time new assign for 


other trespasses committed extra 
ee. Cheswell v. Chapman, 42 N.H. 

11. Stewart v. Henry, 5 Blackf.. 
(Ind.) 445. 


12. See Pleading § 322. 


13. Palmer v. Dougherty, 33 Me. 
502, 54 Am.D. 636; Lawton v. Cardell, 
22. Vt. 524. , 


14. Fullam v. Stearns, 30 Vt. 443; 
Keyes v. Howe, 18 Vt.' 411; Williams 
v. Holmes, 2 Wis. 129. 


15. See cases infra this note. 


[a] Thus (1) an allegation of ad- 
verse possession for the statutory 
period is a good reply to a plea of 
liberum tenementum. Crockett v. 
Lashbrook, 5 T.B.Mon. (Ky.) 530, 17 
Am.D. 98. (2) The loss of an ease- 
ment pleaded by non-user and plain- 
tiff’'s adverse possession is a good re- 
ply. Wilmot v. Yazoo, etc., R. Co., 24 
So. 701, 76 Miss. 374. 


16. Spear v. Bicknell, 5 Mass. 125 
(prescriptive right to maintain a gate 
is a good reply to a plea that the 
close was a highway and the gate en- 
cumbered it). 


17. Rose v. Ruyle, 46 Ill.App. 17; 
Hyatt v. Wood, 4 Johns. (N.Y.) 150, 
4 Am.D. 258; Dryer v. Smith, 6 New- 
foundl. 268, 323. 


[a] Reply to plea of title.—Peace- 
able possession is not a good reply 
to a plea of title without showing 
how such possession was consistent 
with defendant’s title. Rose v. Ruyle, 
46 Ill.App. 17. 


18. Hayden v. Shed, 11 Mass. 500. 


19. Great Falls Co. v. Worster, 15. 
N.H. 412; Hyatt v. Wood, 4 Johns. 
(N.Y.) 150, 4 Am.D. 258; Ross v. Me- 
Conaghy, 13 U.C.Q.B. (Ont.) 444, 


20. Great Falls Co. v. Worster, 15 
N.H. 412. 


aan Hamilton vy. Calder, 23 N-B. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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_ly construed.22 


surplusage.?3 


{§ 171] 5. Rejoinder and Subsequent Pleadings.?+4 
The rejoinder is defendant’s answer to the replica- 
tion?® and it may be followed by a surrejoinder, a 
rebutter, and a surrebutter, although surrejoinders 
and subsequent pleadings are not usually recognized 
by the codes.2 Where plaintiff traverses a justifica- 
tion, no rejoinder should be made,?7 and it is not 
necessary to take issue on an immaterial traverse ;?° 
but where plaintiff new assigns trespasses extra viam 
defendant should deny them if he claims that all 


22. See cases infra this note. 


[a] Tllustrations.—(1) Where 
plaintiff alleges a right to maintain a 
gate on a highway where found nec- 
essary to protect the grass, an allega- 
tion that she found it necessary is 
good. Spear v. Bicknell, 5 Mass. 125. 
(2) To a statutory defense for the 
taking of timber by the overseer of 
woods, that it was on the “nearest 
unimproved lands,’ a reply in hee 
verba denies both the location and 
condition of the land. Austin v. Wad- 
dell, 10 Mo. 705. (3) To a statutory 
plea of tender of a certain sum, as 
damages, and allegation that it was 
sufficient, defendant’s denial of the 
tender of “‘said sum’ was held good. 
Williams v. Price, 1 L.J.K.B. 258. 


23. Lavin v. Dodge, 73 A. 376, 30 
Rak 8: 


ney Generally see Pleading §§ 443-— 
25. See Pleading § 443. 
26. See Pleading § 451. 
27. See cases infra this note. 
[aj] Thus (1) to a plea of entry 


under writ of habere facias, to which 
plaintiff replied de injuria, a rejoin- 
der restating the writ and concluding 
to the country is bad on demurrer 
(Lewis v. Cooke, 1 Harr.&M. (Md.) 
159); and (2) where plaintiff travers- 
es a plea of title and avers title in 
himself the last may be rejected as 
surplusage (Outcalt v. Durling, 25 N. 
J.Law 443). 


28. Low v. Ross, 3 Me. 256. 


[a] Immaterial traverse ignored.— 
To a plea of title where the close was 
not described particularly, plaintiff 
new assigned describing the close and 
also traversed, and defendant pleaded 
not guilty, ignoring the traverse of 
his plea. It was held proper as it was 
an immaterial traverse. Low v. Ross, 
3 Me. 256. 


a9. Wixon v. Pickard, 25 U.C.Q.B. 
(Ont.) 307; Hodgkinson v. Donaldson, 
2 U.C.Q.B. (Ont.) 539. 


gO. Morrow v. Belcher, 4 B.&C. 
704, 10 E.C.L. 766, 107 Reprint 1223. 


31. Generally see Pleading §§ 420- 
433. 

$2. See cases infra this note. , 

[a] There was a departure where 


the action was trespass quare clau- 
sum fregit; plea, soil, and freehold; 
reply, a demise; rejoinder; license; 
plaintiff traversed this and new as- 
signed other trespasses; plea to the 
new assignment of soil and freehold. 
Brougham v. Balfour, 3 U.C.C.P. 


Thus, it has been held that where 
plaintiff replies to a plea of liberum tenementum 
by setting up title in himself, the reply not being 
the proper one, and possession being sufficient to 
maintain the action, which is admitted by the plea, 
the court will construe the reply as a denial only 
of defendant’s plea of title, and treat the rest as 
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consistent with 
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the acts were dene on the way.?® A joint justifica- 
tion by all in rejoinder to a replication to an af- 
firmative plea by part only is bad.?° 


[§ 172] 6. Departure.?1 


A pleading which is in- 
a previous pleading of the same 


party is bad as being a departure.®? 
[§ 173] 7. Amendments.3? 


Where the pleadings 


in trespass fail to set forth the real issue they may 


and issue.°7 


(Ont.) 114. 


[b] There was no departure (1) 
where there was a complaint for 
wrongfully raising an embankment 
and flooding plaintiff’s house; plea, 
an act of parliament, and reply, 
wrongful and negligent construction. 
Brine v. Great Western, etc., R. Co., 
2 B.&S. 402, 116 E.C.L. 402, 121 Re- 
print 1123. (2) Where the trespass 
action was for cutting trees; plea of 
a contractual right; reply denying 
the contract granted such right. 
Roots v. Boring Junction Lumber Co., 
92_P. 811, 50 Or. 298 [reh den 94 P, 
182]. (3) Where the trespass action 
was trespass quare clausum fregit; 
plea liberum tenementum; reply, 
lease; rejoinder; reservation of right 
of entry. Dutton v. Holden, 4 Wend. 
(N.Y.) 648. 


z ae Generally see Pleading §§ 581- 
82. 


34 Lynn v. Comer, 2 F. & F. 244, 
175 Reprint 1048; Byrne v. Power, 5 
Newfoundl. 102. 


35. Pollard v. Barrows, 58 A. 726, 
77 Vt. 1 (misdescription of land by 
omitting the locus). 


[a] Addition of new count for 
Same cause.—Where the facts of the 
case were stated in the declaration, 
the court may allow an amendment, 
by adding a new count for the same 
cause, even after plaintiff has closed 
his case, and defendant has moved for 
anonsuit. Kelly v. Bragg, 76 Me. 207. 


36. Beers v. McGinnis, 77 N.E. 768, 
191 Mass. 279. 


37. Del.—Covington v. Simpson, 52 
A. 349, 19 Del. 269 


Me.—Randlette v. Judkins, 77 Me. 
114, 52 Am.R. 747. 


Mass.—Wilcox v. Conway, 115 Mass. 
561. 


Miss.—J. H. Leavenworth & Son v. 
Hunter, 116 So. 5938, 150 Miss. 245. 


N.Y.—Bunke v. New York Tel. Co., 
97 N.Y.S. 66, 110 App.Div. 241 [aff 91 
N.Y.S. 390, 46 Misc. 97, 34’N.Y.Civ. 
Proc. 170, and aff 81 N.E. 1161, 188 
N.Y. 600]. 


Pa.—Letts v. 
Dist. 585. 


Utah.—Rhemke vy. Clinton, 2 Utah 
230. 


[a] It was permissible to amend: 
(1) A bill for attachment for cutting 
timber deraigning title to show actual 
possession under color of title. J. H. 
Leavenworth & Son v. Hunter, 116 So. 
593, 150 Miss. 245. (2) A claim for 
treble damages te one for single dam- 


Lock Haven, 22 Pa. 


be amended,** even after the evidence is closed,?® 
or after verdict,** provided the complaint as amend- 
ed would still be consistent with the original case 
The modern tendency of courts is to 
great liberality in the allowance of amendments.®§ 
Thus plaintiff may be permitted to amend the dec- 
laration by adding a count for a similar trespass,?° 
or to avoid a variance,*® but a new cause of action 
cannot be added,** especially after the expiration 
of the period of the statute of limitations.4? 


How- 


ages. Rhemke v. Clinton, 2 Utah 230. 
(3) A claim for use and octupation 
to one for trespass on the same facts, 
under a statute allowing amendment 
‘if substantial justice will be promot- 
ed thereby.” Bunke v. New York Tel. 
Co., 97 N.Y.S. 66, 110 App.Div. 241 [aff 
91 N.Y.S. 390, 46 Misc. 97, 34 N.Y.Civ. 
Proc. 170, and aff 81 N.E. 1161, 188 
N.Y. 600]. (4) To allege the amount 
of damage in trespass de bonis as- 
portatis. Covington v. Simpson, 52 A. 
349, 19 Del. 269. (5) To cure the 
omission of the word “forcibly” in the 
allegation that defendant “broke and 
entered” plaintiff’s close. Wilcox v. 
Conway, 115 Mass. 561. (6) To de- 
scribe the property taken or injured. 
Randlette v. Judkins, 77 Me. 114, 52 
Am.R. 747. 


38. Kelly v. Bragg, 76 Me. 207. 
39. Knapp vy. Hartung, 73 Pa. 290. 


[a] Thus in trespass quare clau- 
sum plaintiff may add a count for 
taking hickory timber to counts for 
taking oak, ash, ete. Knapp v. Har- 
tung, 73 Pa. 290. 


40. Swerdferger v. Hopkins, 31 A. 
153,67. Vt. 136; 


41. Herd v. Connellsville, ete., R. 
Co., 41 Pa.Co. 686. 


[a] Amendment was not permissi- 
ble: (1) To add a count for usurpa- 
tion of the fee to one for cutting 
grass. Bartlett v. Perkins, 13 Me. 87. 
(2) To change the description of land 
in trespass quare eclausum so as to 
include land not included in the orig- 
inal declaration. Cilley v. Limerock 
RCo, 007 A TRG, OT Pie. Pengo) 
To enlarge the close first described or 
to name an entirely different tract. 
Wolf v. Wolf, 28 A. 164, 158 Pa. 621. 
To same effect Robinson v. Miller, 
37 Me. 312. 


[b] Counts respecting damages.— 
(1) To a count for trespass to realty, 
a count for purely consequential dam- 
ages cannot’ be added (Sawyer v. 
Goodwin, 34 Me. 419); (2) nor one for . 
treble damages under a statute (Fair- 
child v. Dunbar Furnace Co., 18 A. 
443, 444, 128 Pa. 485). 


42. Mahoney v. Park Steel Co., 34 
Pittsb.Leg.J.N.S. (Pa.) 149. 


[a] However, so long as the facts 
added by amendment, however dif- 
ferent they may be from those origin- 
ally alleged, show substantially the 
same inquiry in respect to the same 
transaction, the amendment is not ob- 
jectionable as setting up a new cause 
of action after the expiration of the 
statute of limitations. Letts v. Lock 
Haven, 22 Pa.Dist. 585. 
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ever, where it appears that trespass is not the proper 
form of action, but some action may lie, plaintiff 
may on terms change the form of action by amend- 
ment,*? and the scope of the action may be en- 
larged if the intent appears in the complaint.*+ An 
amended pleading which is bad will be stricken out 
on motion without demurrer.*® 


[§ 174] 8. Issues, Proof, and Variance**—a. Mat- 
ters To Be Proved.‘7 The general rule in trespass, 
as in other actions,*§ is that the material allegations 
of the pleading must be proved.*® 


Place of trespass should be shown®® but this need 
not be done with the same precision as in the case 
of a writ of entry;>1 and it is not necessary to show 
the particular part of the tract on which the tres- 
pass oceurred.®2 The whole -deseription need not 
be proved if enough is proved to identify the prop- 
erty.°? In trespass quare clausum it is necessary 
to prove the abuttals of the close,°* or other spe- 
cial description,®> but abuttals will not be strictly 


TRESPASS 


[§§ 173-174 | 


construed®* and need not be proved exactly as al- 
leged.°? 

Title or possession. Where title or possession of 
a tract of land is alleged it is ordinarily enough 
to show the right only at the place of the tres- 
pass,°8 and although defendant cannot, as a gen- 
eral rule, put plaintiff upon proof of title, posses- 
sion alone being sufficient,®°® there are cases in which 
title must be shown, such as where plaintiff relies 
solely on title, without alleging possession,®° or re- 
lies on constructive possession under title,®* or: seeks 
to recover for permanent injuries to real estate.® 
It has also been held that the particular title up 
leged must, be proved,®* that a wrongfully dispos- 
sessed owner‘must show better title or superior right 
of possession,®* and that on a plea of the general 
issue, plaintiff must prove title as a sine qua non of 
maintaining an action.6® But such proof was not 
required where defendants admitted plaintiff’s own- 
ership.°® In proving title, it isnot necessary that 
record title be shown.®? 


43. Lloyd v. Wunderlich, 2 Del.Co. 
a.) 377 hore plaintiff has a right 
of way instead of a title). 


44, Fincannon v. Sudderth, 57 S.E. 
337, 144 N.C. 587. 


[a] Whus under the code trespass 
may be enlarged to include an action 
to settle a boundary. Fincannon y. 
Sudderth, 57 S.E. 337, 144 N.C. 587. 


45. Parker v. Lewis, 18 F.Cas.No. 
10,741a, Hempst. 72. 


46. Generally see Pleading §§ 1144- 
1211 


See Pleading §§ 1160-1166. 
See Pleading § 1160. 
See cases infra this note. 


[a] Rule applied.—(1) Mortgagee, 
suing for removal of building from 
mortgaged premises, must show def- 
icit under a legal foreclosure, where 
the declaration counted upon the fore- 
elosure, the deficit, and the removal 
of the building. Taylor v. McConnell, 
19 N.W. 196, 53 Mich. 587. 


50. See cases infra this section. 


51. Morrison v. Holder, f01 N.E. 
1067, 214 Mass. 366. 


[a] Statement of rule.—Where 
the declaration in trespass describes 
the locus in quo by name, boundaries, 
courses, and distances, as required by 
statute, plaintiff is not required to 
prove the boundaries with the same 
precision as in a writ of entry. Mor- 
rison v. Holder, 101 N.E. 1067, 214 
Mass. 366. 


52. Bertha Mineral Co. v. 
son, 115 S.E. 75, 154 Ga. 672. 


fa] Thus in a suit for trespass 
for cutting and removing trees, plain- 
tiff need not show and the verdict 
need not set forth the particular part 
of the tract from which trees were 
eut, and it is sufficient to show by a 
preponderance of the evidence that 
they were on some part of the tract 
described in the petition of which 
plaintiff had possession bona fide un- 
der a claim of right. Bertha Min- 
eral Co. v. Simpson, 115 SJHa 75, 54 
Ga. 672. 


53. Goodwin v. Jack, 62 Me. 414. 


54. Fraser v. Hunter, 9 F.Cas.No, 
5,068, 6 CranchC.Cy 470; Tyson v. 
Shueey, 5 Md. 540; Wheeler v. Rowell, 
GooNGEL. © 2b; 0% N.H. 515; Hooker v. 
Hicock, 2 Aik. (Vt.) 172. 


49. 


Simp- 


55. Mattice v. Farr, Taylor, (Ont.) 
218. 


56. Fraser v. Hunter, 9 F.Cas.No. 


5,068, 5 CranehC.C. 470; Hooker v. 
Hicock, 2 Aik. (Vt.) 172. 

{a] Illustrations. ay) A highway 
comes within the term “road.” MHol- 


brook-v. McBride, 4 Gray (Mass.) 215. 
(2) Land need not be bounded by 
monuments, but may be by abutting 
land generally. Palmer v. Tuttle, 
39 N.H. 486. (3) Points of the com- 
pass need not be exactly stated. Rol- 
lins v. Varney, 22 N.H. 99. (4) A 
statement that land abuts on an- 
other’s on the south does not mean all 
along the line. Wheeler v. Rowell, 
6 N.H. 215, 7 N.H. 515. 


57. Barden v. Smith, 7 Wis. 439; 
Harrison v. Brown, 5 Wis. 27. 


[a] Thus where three abutters on 
the east are. stated, it was enough to 
prove two. Harrison v. Brown, 5 Wis. 
20 


58 Ky.—France Vv. Four-Mile 
eee etc., Co., 32 S.W. 283, 17 Ky.L. 


Md.—Tyson v. Shueey, 5 Md. 540. 
Mass.—Hall v. Mayo, 97 Mass. 416. 


N.H.—Profile, ete., Hotels Co. v. 
Bickford, 54 DN. 6990) C2 . INGE: 8735 
Knowles v. Dow, 20 N.H. 1385. 


N.Y.—King v. Dunn, 21 Wend. 253. 


N.C.—J. L. Roper Lumber Co. v. 
Elizabeth City Lumber Co., 47 S.E. 
757, 135 N.C. 742. 


[a] Rule stated.—(1) Under an is- 
sue as to title plaintiff must show ti- 
tle at the place of trespass. France 
v. Four-Mile Land, etce., Co., 32 S.W. 
283, 17 Ky.L. 665. (2) Where title 
is alleged to the whole of a tract of 
land it need only be proved as to the 
locus. Tyson v. Shueey, 5 Md. 540. 
(3) But not elsewhere, although it is 
alleged. Knowles vy. Dow, 20 N.H. 
135; J. L. Roper Lumber Co. y. Eliza- 
beth City Lumber Co., 47 S.E. 757, 135 
N.C. 742. 


[b] Application of rule—Where 
plaintiff in an action of trespass 
quare clasum fregit charges that the 
trespass had been committed upon a 
240-acre farm, portions of which were 
in defendant’s possession under a 
lease when the alleged trespass was 
committed, plaintiff is bound to show 
what portion of the farm the defend- 


ants were not in possession of under 
the lease. Coughenour v. Charles E. 
Stewart & Co., 44 Pa.Super. 7. 


[ce] Inapplicability of rule—The 
rule that, where a trespass is com- 
mitted, title is not necessarily assert- 
ed to or possession claimed of the en- 
tire tract, and therefore proving pos- 
session of a part thereof and a tres- 
pass on it is all that is required, does 
not apply where a case is tried with a 
plat or location and a trespass ac- 
ecurately located. Peters v. Tilghman 
& Purnell, 73 A. 726, 111 Md. 227. 


59. Gardiner v. Thibodeau, 14 La. 
Ann. 732 
[a] Thus (1) Although the one in 


possession of land alleges in an action 
to recover damages for invasion of 
possession, both title and possession, 
he may recover on proof of posses- 
sion and the invasion thereof without 
proving a title. Beaufort Land & In- 
vestment Co. v. New River Lumber 
Go. 68S: 63766 SiCo So 8.030 taRas 
N.S. 243. (2) In an action for tres- 
pass, plaintiff, who alleged both pos- 
session and title, might have rested 
her case upon proof of her possession 
alone, and defendant’s invasion of it. 
Lucius, v. Du Bose, 103 S.E. 759, 114 
7 


60. Broker v. Scobey, 56 Ind. 588; 
Heinrichs v. Terrell, 21 N.W. 171, 65 
Iowa 25; Nelson v. Jenkins, 60 N.W. 
311, 42 Neb. 133. 


61. Marbury Lumber Co. v. La- 
mont,53) Sov C7330 776,169) Alasss: 


as Litchfield v. Keagy, 78 Ill.App. 


{a] Im such case plaintiff cannot 
recover without proof that he is sole 
owner. Litchfield v. Keagy, 78 IIl. 
App. 398 


63. Great Falls Co. vy. Worster, 15 
N.H. 412. 


64  Orentlicherman vy. 
121 A. 275, 99 Conn, 122. 


Matarese, 


65. Lavin v. Dodge, 73 A. 376, 30 
Rus: 

66. Fender v. Gardner, 112 S.E. 
368, 153 Ga. 460. ’ 

67. See cases infra this note. 

[a] Applications of srnie.—(1) 


Where plaintiff merely alleged legal 
title, which includes title by adverse 
possession, it was error to require 
that she show record title. Ingram 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Bes 174-175] 


Damages. Proof of special damages alone will 
not entitle plaintiff to recover, for there can be no 
recovery if the entry is not proved.*8 Neither ex- 
press malice®® nor a threatened repetition of the 
trespass‘® need be proved to warrant exemplary dam- 
ages; and if both actual and vindictive damages are 
alleged actual damages may be recovered, although 
there is no evidence of punitive damage. a Matters 
alleged as aggravation need not be proved to en- 
title plaintiff to recover;72 and disproof of such 
allegations will not defeat the action.7* 


Defenses. One committing a trespass, to avoid 
liability, must allege and prove facts placing re- 
sponsibility elsewhere.7* In the case of a defense of 
justification some courts hold that the justification 
proved must be coextensive with the trespass al- 
leged;*® and if defendant fails in proof of his 
justification to any part of the trespasses, plain- 
tiff is entitled to a verdict without new assigning 
the excess.‘* However, the rule as to proof of a 
justification is less rigid in case of notices given 


v. Jeffersonville, N. A. & S. Rapid 76. 
ee aye tess oe 65 Ind.App. | 183. 

Pea! he plea of liberum tene- . 
mentum must be proved by deed or| 77 See Pleading § 322. 
adverse possession for the period of 78. 
the statute of limitations (Brest v. 79. ‘Weld v. Brooks 


Lever, 7'M.&W. 593, 151 Reprint 904; 
Miller v. Wolfe, 30 N.S. 277); (3) or 
by estoppel (Feversham vy. Emerson, 
11 Exch. 385, 156 Reprint 881). 


152 Mass. 297; 
1419. 
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Berry v. Vreeland, 21 N.J.Law 


Manion v. Creigh, 37 Conn. 462. 


Moriarty v. Brooks, 6 
C.&P. 684, 25 E.C.L. 688, 172 Reprint 
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under the general issue by virtue of a statute’? 
than where the defense is pleaded.*8 It has also 
been held that where the allegation as to justification 
includes more than is necessary, the essential part 
only need be proved.*® 


_ New assignment. Where, after justification, plain- 
tiff new assigns other and different trespasses,®° he 
must show that they were different.81 


[§ 175] b. Issues Raised by Pleadings.’2 In gen- 
eral, every issue in an action of trespass must be 
founded on some allegation in the pleadings.®* 
Therefore there can be no recovery for trespass not 
declared on®* or for acts not trespass,®> and no re- 
covery: can be had for a trespass when the action 
does not allege a trespass, but is brought for an in- 
jury of a different sort.®® 


Title, possession, and place of trespass. While the 
questions of title and possession are proper issues 
in a trespass action’? they must be distinctly plead- 
ed;®® and it has been held that where there was 


Gillen v. Wilson, 2 T.B.Mon. (Ky.) 
11. (2) Plaintiff cannot recover for 
acts not committed on the premises 
described. Clark v. Boardman, 42 Vt. 
667. (3) Recovery cannot be had for 
an act amounting to an independent 
trespass, although connected with the 
one sued for, unless it is counted on 
in the declaration. Memphis, etc., R. 
Co. v. Chastine,-54- Miss. 503. (4) 


25 N.E. 719, 


80. See supra § 169. There can be no recovery for an act 

68. Pike v. Heinzmann, 89 I11.App. y 10} 
ef Gnjury to person on ‘property| S81. See cases infra this note, [ngs stated as a cause faction. Of 
purer aor tee S) ai autem bey 8 [a] If only one trespass is proved | and occurring a year earlier. La Rue 
RSA Aen eu os (_ Staking person-| (1) plaintiff cannot recover (Smith v.|v. Smith, 47 N.E. 796, 153 N.Y. 428. 


alty); Joseph Dessert Lumber Co. 
v. Wadleigh, 79 N.W. 287, 103 Wis, 
818 (conversion of timber). 


Ingoldsby, 
462); 


9: )U.C.Q°B; 
Reeves v. Myers, 1 U.C.Q.B. 
(2) as the jury, 


Ont) 22075 
(Ont.) 


if the circum- 


(5) Where plaintiff declares for a 
single trespass, he must be restricted 
in his proof and recovery to one act 


69. Prussner v. Brady, 136 Ill. 


App. 395. 


70. Edwards v. McNair & Sellers, 
114 S.E. 814, 29 Ga.App. 237 [transf 
110 S.E. 280, 152 Ga. 486]. 


[a] Under statute permitting the 
jury to give additional damages to 
deter the wrongdoer from repeating 
the trespass, plaintiffs need not prove 
that defendants have actually threat- 
ened to repeat the trespass to recov- 
er exemplary damages for burglary 
and theft. Edwards v. McNair & 
Sellers, 114 S.E. 814, 29 Ga.App. 237 
{transf 110 S.E. 280, 152 Ga. 486]. 


71. Duke v. Postal Tel. Cable Co., 
SO aS. 6 Os, Mal Sco. 9. 


[a] Application of rule.—Since 
neither willfulness nor negligence is 
necessary to make trespass on real 
estate a tort, an owner suing there- 
fore, alleging only that it was done 
willfully and oppressively, is still en- 
titled to recover actual damages on 
proof of an unintentional trespass. 
Chesapeake, etc., R. Co. v. Greaver, 
66 S.E. 59, 110 Va. 350. 


72. Halsey v. Matthews, 3 Ind. 
404; Mundell v. Perry, 2 Gill&J. 
(Md.) 193; Foote v. Merrill, 54 N.H. 


490, 20 Am.R. 151; 
L.T.Rep.N.S. 646. 


73. Pico v. Colimas, 32 Cal. 578; 
Phelps v. Morse, 9 Gray (Mass.) 207. 


74, Texas Rice Land Co. v. McFad- 
din, Wiess & Kyle Land Co., (Tex. 
Commn.App.) 265 S.W. 888 [aft (Civ. 
App.) 253 S.W. 916]. 


75. Berry v. Vreeland, 21 N.J.Law 
183; Chestnut Hill, etc., Turnpike Co. 
Ve Piper, ia, sea "432; Hayward v. 
Grant, 1 C.&P. 448, 12 "B.C.L. 262, 171 
Reprint 1268; Thompson v. Van Bus- 
kirk, 14 U.C.Q.B. (Ont.) 388. 


Doss v. Doss, 14 


stances are alike, ought to consider 
it the same (Darby v. Smith, 2 M:& 


Rob. 184, 174 Reprint 256); (3) and 
so plaintiff should be nonsuited 
(Henderson y. Beekman, 4 U.C.Q.B. 
(Ont.) 150). 


wee Generally see Pleading §§ 1147-— 


83. See cases infra this section. 


[a] Applications of rule.—(1) 
That evidence material to issue of 
trespass supported issue of negligence 
did not justify court in declaring case 
was tried on theory of negligence. 
Boomer vy. Southern California Edi- 
son.Co.,..267 Ps 181, 91 Cal.App. 382. 
(2) Issue whether licensors willfully 
acquiesced in licensee’s’ building 
plant beyond right of way onto plain- 
tiff’s land was not raised, where com- 
plaint contained no such allegation. 
Groce v. Southern Ry. Co., 162 S.E. 
425, 164 S.C. 427. 


gee Ga.—Graham vy. Sellers, 70 Ga. 
720. 


Iowa.—Negley v. Cowell, 59 N.W. 
48, 91 Iowa 256, 51 Am.S.R. 344. 


Ky.—Gillen v. Wilson, 2 T.B.Mon. 
ah 


Miss.—Memphis, ete, R. Co. v. 


Chastine, 54 Miss. 503. 


N.Y.—La Rue v. Smith, 47 N.B. 
796, 153 N.Y. 428. 


Vt.—Benton v. Beattie, 22 A. 422, 
63 Vt. 186; Clark v. Boardman, 42 
Vt. 667; Myrick v. Downer, 18 Vt. 
360. 

Ont.—Caniffe v. Caniffe, 1 U.C.Q.B. 
bot. 

[a] Other statements of rule.— 


(1) No more trespasses can be re- 
covered for than are declared on. 


of trespass. Myrick v. Downer, 18 
Vt. 360. 


[b] Rule applied.—(1) Injury to 
trees used to make turpentine cannot 
be recovered in trespass to ‘mill 
timber.” Graham v. Sellers, 70 Ga. 
720. (2) In trespass for destruction 
of a dam there can be no recovery 
for crossing land to get to it, where 
not declared on. Caniffe v. Caniffe, 
TUCO Bs Ont) 5515 1G) saineones 
pass for taking spruce trees on a cer- 
tain lot there can be no recovery for 
spruce trees on a different lot. Ben- 
ton v. Beattie, 22 A. 422, 63 Vt. 186. 
(4) Where no claim for damage from 
pasturage is made in a substituted 
petition the fact that it was made in 
the original petition which was put 
in evidence will not supply the lack. 
Negley v. Cowell, 59 N.W. 48, 91 
Iowa 256, 51 Am.S.R. 344. 


85. See cases infra this note. 


[a] Thus (1) under a declaration 
in trespass to land, plaintiff cannot 
recover under an implied promise for 
use and occupation (Haskins v. An- 
drews, 76 P. 588, 12 Wyo. 458); (2) 
for a conversion against a purchaser 
from the trespasser (Joseph Dessert 
Lumber Co. v. Wadleigh, 79 N.W 
237, 103 Wis. 318); (3) for waste 
(Tracy v. Ames, 4 Lans. (N.Y.) 500); 
(4) or for a breach of the terms of 
a ie (Willis v. Branch, 94 N.C. 
142). “, 


86. Potter v. New Haven, 35 Conn. 
520. 

87. Battle v. DeVane, 138 S.E. 821, 
140 S.C. 305. 


88. Orentlicherman v. Matarese, 
121 A. 275, 99 Conn. 122. 
[a] RBule applied.—(1) Under a 


complaint alleging both title and pos- 
session of real estate in the plain- 


994 [63 C.J.] : 


no distinct allegation of title, the possession only 
Where by statute certain facts are 
made equivalent to possession and they are declared 
on by plaintiff a denial that plaintiff is owner or 
in possession sufficiently puts them in issue.°° 
dinarily title is not involved in the issue where pos- 
session merely is alleged,®! but a plea of land not 
plaintiff’s puts his possession in issue.°? 
tion of title must be directly put in issue by the 
pleading;®* but when the title is put in issue by 
either party, the title of both parties is in issu 
The defenses of title®® and of possession®® may be 
put in issue by a general denial; 
not guilty does not present the issue of the loca- 
‘tion of a boundary, where plaintiff. did not describe 
The plea of liberum tene- 


was in issue.®? 


the particular close.°” 


tiff, there may be a recovery for tres- 
pass injuring property or interfering 
with the possessory right. Ingram 
v. Jeffersonville, N. A. & S. Rapid 
Transit Co., 116 N.E. 12, 65 Ind.App. 
532. (2) Where, in an action for 
forcible trespass on land, the com- 
plaint did not set forth any facts 
showing the nature and extent of de- 
fendant’s claim, except the allegation 
that defendant claims to own or have 
some interest in the land with pray- 
er for judgment quieting the title 
pursuant to the statute, and defend- 
ant’s answer merely admitted the al- 
legation, but did not state the nature 
er extent of any estate or interest 
which she claimed, nor the manner 
in which the sources through which 
any estate or interest was claimed 
to be derived, held, that the plead- 
ings did not raise the issue of law 
determinative of the conflicting 
elaims respecting title or right to 
possession. Orentlicherman v. Mat- 
arese, 121 A. 275, 99 Conn. 122. 


89. Wolf v. Holton, 28 N.W. 524, 
61 Mich. 550. To same effect Van- 
doozer v. Dayton, 7 N.W. 814, 45 Mich. 
247. 


$0. Price v. Greer, 
76 Ark. 426. 


91. Peytavin vy. Winter, 6 La. 553; 
McConnell v. McGee, 12 Ont.W.N. 176. 


92. McNeil v. Train, 5 U.C.Q.B. 
(Ont.) 91. See Embree v. Noiles, 15 
N.S. 82 (the court evenly divided on 
this question). 


93. See cases infra this note. 


[a] Illustrations.—(1) Title was 
not a defense in an action of forcible 
trespass on land, where defendant 
did not directly put her title in issue 
in her plea in such a manner as to 
settle it conclusively. Orentlicher- 
man vy. Matarese, 121 A. 275, 99 Conn. 
122. (2) In trespass for inserting 
Stove-pipes in plaintiff's chimneys, 
the subject of the action was the dis- 
turbance of plaintiff ‘in the enjoy- 
ment of his property and not the as- 
certainment of title to the wall. 
Dunster y. Kelly, 18 N.E. 361, 110 N. 
Y. 558 [aff 55 N.Y.Super. 370, 18 N. 
Y.St. 370, 28 N.Y.Wkly.Dig. 311]. (3) 
Where complaint alleged plaintiff 
owned an undivided half of premises, 
without alleging possession, and the 
answer denied this, and alleged de- 
fendants were owners of an undivid- 
ed half, and the reply admitted de- 
fendant’s title as pleaded, a claim 
of title to real property arose. 
Booth v. Sherwood, 12 Minn. 310. 
(4) A plea in an action of trespass 
quare clausum fregit that ‘the ‘close’ 
aforesaid in which the trespass afore- 
said is supposed to be committed, as 
Set forth in the declaration aforesaid, 


88 S.W. 985, 


hata 
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On Justification. 


The ques- 


e,o4 


but a plea of a justification.* 


is, and at the time when the trespass 
was committed, was, the soil and free- 
hold of the city,’ does not put in 
issue title to the entire tract describ- 
ed in the declaration, but only the 
place of the trespass. City of Provi- 
dence v. Adams, 10 R.I. 184, 187. 


94. Lucius v. Du Bose, 103 S.E. 
759, 114 S.C. 375. 


95. Lacey v. Morris, 110 So. 379, 
215 Ala. 302; McNamara v. Town of 
Watertown, 124 A. 244, 100 Conn. 
575% 


96. McNamara v. Town of Water- 
town, supra. 


97. Ward v. Mississippi River 
Power Co., 107 N.E. 115, 265 Ill. 486. 


98. Schaeffer v. Brown, 50 A. 640, 
23 R.I. 364; Roberts v. Tarver, 1 Lea 
(Tenn.) 441. 


[a] Under this rule (1) where de- 
fendant acquired title to the whole 
of one lot and removed the fence, 
claiming it to be on his property, 
whereupon plaintiffs began trespass, 
the plea of liberum tenementum and 
replication thereto presented for de- 
termination the question whether the 
fence was on defendant’s land, even 
though the case was not one to set- 
tle disputed boundaries. Haley v. 
Johnson, 127 N.E. 139, 292 Ill. 525. 
(2) If the declaration in trespass is 
general, on plea of liberum tenemen- 
tum, proof of defendant’s ownership 
of any freehold in the jurisdiction is 
sufficient. Marks v. Madsen, 103 N. 
By 7.625; 261, 111. 52. 


99. Keener v. Kauffman, 16 Md. 
296; Hunter v. Hatton, 4 Gill (Md.) 
115, 45 Am.D. 117; Gilchrist v. Mc- 
Laughlin, 29 N.C. 310; Stambaugh v. 
Hollabaugh, 10 Serg.&R. (Pa.) 357. 


1. See cases infra this note. 


[a] In Alabama (1) it has been 
held necessary to do so, Stephenson 
Vv. Wright, 20 So: 622; 111) Ala. 579: 
(2) Justification under legal authori- 
ty is not available as a defense un- 
less specially pleaded. Jackson v. 
Bohlin, 75 So. 697, 16 Ala.App. 105. 
(3) Under plea of not guilty defend- 
ant cannot be allowed to prove that 
the act complained of was done un- 
der legal process. Womack v. Bird, 
51 Ala. 504. 


[b] In Louisiana justification that 
defendants came on plaintiff's land 
lawfully under court order for sur- 
vey need not be specially pleaded. 
Kenner v. Cousin, 112 So. 508 (first 
case), 163 La. 623. 


2. Newton’s Adm’x y. American 
ae Sprinkler Co., 90 A. .583, 87 Vt. 


3. Newton’s Adm’x y. American 


mentum puts in issue the question of whether the 
premises are defendant’s freehold,°* and, according 
to the usual doctrine, that alone is in issu 


e,9? 


The decisions are not in harmony 


as to whether it is necessary to plead justification 
under legal authority.* s 
be pleaded;? and defendant, failing to plead license, 
could not, in defense of one count, have the benefit 
of the license proved by plaintiff in support of two 
other counts.? A replication de injuria does not put 
in issue excess in the exercise of a right pleaded as 


A license, however, should 


Damages. The general rule is that no recovery can 
be had for damages not claimed by the complaint.® 
Under statute, however, it has been held that dam- 


Car Sprinkler Co., supra. 


4 Great Falls Co. v. Worster, 15 
N.H. 412; Parish v. Rigdon, 12 Ohio 
191. 


[a] Avplication of rule.—Failure 
to follow out the statute where 
sheep were taken damage feasant so 
that defendant became a trespasser 
ab initio cannot be shown under the 
replication de injuria. George v. 
West, 52 Vt. 645. 


Ha Grifith v. Warnock, 8 Pa.Co. 


4 

[a] Thus (1) where damage to a 
well alone from flooding is claimed 
there can be no recovery for flooding 
the land. Taylor v. Keeler, 50 Conn. 
346. (2) And in an action for value 
of fruit trees destroyed their value 
attached to the soil cannot be recov- 
ered. Galveston, ete., R. Co. v. Warn- 
ecke, 95 S.W. 600, 43 Tex.Civ.App. 83. 
(3) In trespass for wrongful destruc- 
tion of trees in street in front of res- 
idence property, where defendant 
pleaded no right to “reasonably cut 
and trim” them, it could not contend 
for a rule of damages based thereon, 
even if applicable. Newlands v. Iowa 
Ry. & Light Co., 159 N.W. 244, 179 
Iowa 228. (4) Damages for differ- 
ence in market value of property, loss 
of rental value or cost of repair held 
not recoverable under complaint 
merely alleging defendant’s unlawful 
maintenance of gas main over plain- 
tiffs property. Huber v. Portland 
Gas & Coke Co., 274 P. 509, 128 Or. 
363. (5) Where plaintiff had only a 
license to cut timber on the lands of 
a third person, he cannot, under a 
complaint alleging damages to the 
herbage on that land and other land 
owned by himself, recover anything 
for injury to the verdure; the com- 
plaint not alleging how much damage 
was done on the different lands. An- 
cee v. Berrum, 136 P. 973, 36 Nev. 


[b] However, (1) a declaration in 
trespass, alleging that defendant 
broke into plaintiff’s close and did 
damage thereon, excavated the 
ground appurtenant, destroyed the 
access of plaintiff to an alley, inter- 
fered with and damaged the business 
of plaintiff, ete., is sufficient to cover 
any damage caused by the unlawful 
invasion of plaintiff’s rights to the 
premises if sustained by proof. 
Stanton v. Lapp, 77 A. 672, 113 Ma. 
324. (2) In trespass for cutting tim- 
ber, where the defendant pleaded that 
he had a license, the plaintiff coulda 
recover for timber cut after the al- 
leged license expired, under a denial 
in his replication that there was any 
license, without claiming that de- 
fendants had exceeded the license. 
Lee v. Follensby, 85 A. 915, 86 Vt. 


For later cases, developments and ehamges in the law see Annotations, same title and section number, 


ages naturally or necessarily resulting from tres- 
pass may be recovered under a general allegation 
of negligence,® although special or peculiar dam- ° 
ages must be specifically pleaded.? 
tion is framed strictly on the theory of compensa- 
tion, and states no case for exemplary damages, such 
damages cannot be recovered,® and it has been held 
that malice must be alleged to authorize such dam~ 


ages.°® 
General issue or general denial. 


401. (3) Under a declaration for tak- 
ing goods, chattels, and effects, plain- 
tiff could recover the value of fix- 
tures. Pitt v. Shew, 4 B.&Ald. 206, 
6 E.C.L 458, 106 Reprint 913. 


6. Gray v. Tobin, 147 N.E. 580, 252 
Mass. 238. 


7 Gray v. Tobin, supra. 


a Welsh v. Stewart, 31 Mo.App. 


9. Huber v. Portland Gas & Coke 
Co:, 274 P. 509, 128 Or. 368. 


: ze: Ill.— Harris v. Miner, 28 Ill. 
35. - 


Iowa.—Dyson v. Ream, 9 Iowa 51. 


Md.—Tomlinson vy. Rizer, 2 Harr. 
&J. 444, 


Beene tone v. Hubbard, 17 Pick. 
lcs 


Mich.—Haney y. Munger, 62 N.W. 
171, 104 Mich. 119; Ostrom v. Pot- 
ter, 62 N.W. 170, 104 Mich. 115; Key- 
ser v. Sutherland, 26 N.W. 865, 59 
Mich. 455; Walters v. Tefft, 24 N. 
W. 117, 57 Mich. 390; Druse v. Wheel- 
er, 22 Mich. 439. 


S.C.—Hendrix v. Trapp, 


Tenn.—Carson v. Prater, 
565, Thomps.Cas. 327. 


Tex.—Carter v. Wallace, 2 Tex. 206; 
Paraffine Oil Co. v. Berry, (Civ.App.) 
93 S.W. 1089; Cummirgs v. Master- 
son, 93 S.W. 500, 42 Tex.Civ.App. 549; 
William J. Lemp Brewing Co. v. La 
Rose, 50 S.W. 460, 20 Tex.Civ.App. 
575; Nafe v. Hudson, 47 S.W. 675, 
19 Tex.Civ.App. 381. 


Eng.—Jones y. Chapman, 18 L.J. 
Exch, 456. 


Ont.—Jowett v. Haacke, 14 U.C.C. 
P. 447; Reg. v. Sinnott, 27 U.C.Q.B. 
539. 


Newfoundl.—Byrne 
Newfoundl. 102. 


ll. Stone v. 
(Mass.) 217. 


[a] Brespass de bonis asportatis. 
—Harris v. Miner, 28 Ill. 135; Carson 
v. Prater, 6 Coldw. (Tenn.) 565, 
Thomps.Cas. 327. 


[b] Im Iowa, under the statute, 
if the defense is that the property 
belonged to defendant this fact must 
be specially pleaded. Dyson v. Ream, 
9 Iowa 51 


[ec] In Michigan, (1) under a stat- 
ute, pleading the general issue does 
not operate as a denial of rule. 7) x 
special plea is essential for this pur- 
pose. Haney v. Munger, 62 N.W. 171, 
104 Mich. 119; Ostrom v. Potter, 62 
N.w. 170, 104 Mich. 115; Keyser v. 
Sutherland, 26 N.W. 865, 59 Mich, 
455:;. Walters v. Tefft, 24 N.W. 117, 
57 Mich. 390; Druse v. Wheeler, 22 
Mich. 439. (2) However, it was 
held that in trespass quare clausum, 
if the declaration does not assert ti- 
tle, and plaintiff relies on possession 
merely, defendant may disprove it 
under the general issue. Vandoozer 
vy. Dayton, 7 N.W. 814, 45 Mich. 247. 


31 S.C.L. 


6 Coldw. 


v. Power, 5 


Hubbard, 17 Pick. 
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‘number of decisions, some of which are based on 
statutes and rules of court, the general issue puts 
in issue only the wrongful act alleged, and there- 
fore does not deny the right of plaintiff as alleged,'° 
and does not put in issue such matters as title and 
possession’! or justification.?? 
to the prevailing view it is held to put in issue also ° 
plaintiff’s right as he has alleged it,!? including title 


However, according 


and possession?* especially where there is statutory 


According to a 


(3) Evidence of title was held ad- 
missible, where defendant pleaded the 
general issue, without any notice of 
special matters. Solomon vy. Groes- 
beck, 36 N.W. 1638, 65 Mich. 540; Hs- 
tey v. Smith, 8 N.W. 838, 45 Mich. 402. 


{d] In Texas, under the statute, 
it has been held that the general issue 
does not, either in an action of tres- 
pass quare clausum or an action of 
trespass de bonis, put in issue either 
plaintiff’s right of property or right 
of possession. Carter v. Wallace, 2 
Tex. 206; Paraffine Oil Co. v. Berry, 
(Civ.App.) 93 S.W. 1089; Cummings 
v. Masterson, 93 S.W. 500, 42 Tex.Civ. 
App. 549; William J. Lemp Brewing 
Co. v. La Rose, 50 S.W. 460, 20 Tex. 
Civ.App. 575; Nafe v. Hudson, 47 S. 
W. 675, 19 Tex.Civ.App. 381. 


[e] In England (1) by virtue of 
the provisions of the Hilary Rules, 
in actions of trespass quare clausum 
fregit, the plea of not guilty operates 
as a denial that defendant committed 
the trespass alleged in the place men- 
tioned, but not as a denial of plain- 
tiff’s possession or right of possession 
of that place, which, if intended to 
be denied, must be traversed special- 
ly. Reg. Gen. Hil. T. 4. Wm. IV, r. 
5; 1 Chitty Pl. (16th Am. Ed.) 538; 
Jones v. Chapman, 18 L.J.Exch. 456. 
(2) And in trespass de bonis aspor- 
tatis, the general issue does not put 
in issue plaintiff’s property in the 
face earried off. Martin Civ. Proc. 

264. 


12. Szold v. Smith, 229 Ill.App. 66; 
United States Pipe Line Co. v. Del- 
aware, etc., R. Co., 41 A. 759, 62 N. 


J.Law 254; Van Buskirk y. Irving, 
7 Cow. (N.Y.) 85; Hendrix v. Trapp, 
SES Ors Dae 


13. U.S.—McDowell v. McCormick, 
T2A B61) b 7, CC. CA. 401, 


* Ala.—Lacey v. Morris, 110 So. 379, 
215 Ala. 302. 


Cal.—Uttendorffer v. 
Cal. 496. 


Ill.—Prussner v. Boody, 136 I1l.App. 


Saegers, 50 


895; Ebersol v. Trainor, 81 Ill.App. 
645... 

Mass._-Monumoi Great Beach v. 
Rogers, 1 Mass. 159. 


Mich.—Solomon v. Grosbeck, 36 N. 
W. 1638, 65 Mich. 540. 


Miss.—Alliance Trust Co. v. Net- 
tleton Hardwood Co., 21 So. 396, 74 
Miss. 584, 60 Am.S.R. 531, 36 L.R.A. 
155; Carmichael vy. Township No. 1 
School Land:Trustees, 4 Miss. 84. 


N.H.—Lyman y. Brown, 62 A. 650, 
NEL, "40k. 


N.J.—United States Pipe Line Co. 
v. Delaware, ete., R. Co., 41 A. 759, 
62 N.J.Law 254; Meeks v. Willard, 
99 Al '318--57° NJcLaw 22; Todd v. 
Jackson, 26 N.J.Law 525. 


N.Y.—Miller v. Decker, 
228; Dunckel v. Farley, 1 How.Pr. 
180; Wickham v. Seely, 18 Wend. 
649; Van Buskirk v. Irving, 7 Cow. 
35; Babcock v. Lamb, 1 Cow. 238. 


N.C.—Gilchrist v. McLaughlin, 
N.C. 310. 


73 


40 Barb. 


29 


Pa.—Stambaugh v. Hollabaugh, 10 
Serg.&R. 357; Taylor v’ Lyon Lum- 
ber Co.; 13. Pa.Co. 235, 


R.I.—Wood v. Essex, 94 A. 666, 38 
R.I. 21; Carpenter v. Logee, 53 A. 
288, 24 R.I. 383; Sayles v. Mitchell, 
47 A. 320, 22 R.I. 238. 


Vt.—Child_v. Allen, 33 
Brainard v. Burton, 5 Vt. 9 


W.Va.—Clark v. Dower, 68 S.E. 369, 
W.Va. 298. 


Eng.—Argent v. Durrant, 8 T.R, 
403, 101 Reprint 1457; Dodd v. Kyf- 
fin, 7 T.R. 354, 101 Reprint 1016. 


[a] Authority to sue.——Under the 
general issue, the trustees of school 
lands must prove their authority to 
sue. Carmichael vy. Township No. 1, 
School Land Trustees, 4 Miss. 84. 


14. Szold v. Smith, 229 Ill.App. 66; 
Child v. Allen, 33 Vt. 476; Brainard 
v. Burton, 5 Vt. 97. 


[a] In trespass to real property 
“The plea of not guilty a teh Oe. 
only puts in issue the fact of the 
trespass, ete. but also the title, 
whether freehold or  possessory.” 
Dunckel v. Farley, 1 How.Pr. (N.Y.) 
180. See Van Buskirk v. Irving, 7 
Cow. (N.Y.) 35; Wood v. Essex, 94 A. 
666, 88 R.I. 21 (where it is said that 
in trespass to real estate, the general 
issue presents only questions of 
plaintiff’s possession and the acts of 
trespass by defendant). 


_ [b] If title is alleged the general 
issue denies plaintiff’s title to the 
land. Monumoi Great Beach v. Rog- 
ers, 1 Mass. 159; Solomon v. Gros- 
beck, 36 N.W. 163, 65 Mich. 540; Ly- 
man v. Brown, 62 A. 650, 73 N.H. 411; 
Wickham v. Seely, 18 Wend. (N.Y.) 
649; Taylor v. Lyon Lumber Co., 
13 Pa.Co. 235; Clark v. Dower, 68 S. 
E. 369, 67 W.Va. 298. 


[ec] If possession is alleged the 
general issue denies plaintiff’s posses- 
sion of the land. McDowell v. Mc- 
Cormick, *121--ES 615-57 CC An 4005 
Uttendorffer v. Saegers, 50 Cal. 496; 
Prussner v. Boody, 136 Ill.App. 395; 
Ebersol v. Trainor, 81 Ill.App. 645; 
Meeks v. Willard, 29 A. 318, 57 N.J. 
Law 22; Babcock v. Lamb, 1 Cow. (N. 
Y.) 238; Gilchrist v. McLaughlin, 29 
N.C. 310; Stambaugh v. Hollabaugh, 
10 Serg.&R. (Pa.) 357; Carpenter v. 
Logee, 53 A. 288, 24 R.I. 383; Sayles 
v. Mitchell, 47 A. 320, 22 RI. 238; 
Clee v. Dower, 68 S.E. 369, 57 W.Va. 


[d] Plea of not guilty does not 
admit in trespass the possession, or 
in trespass de bonis, the property in 
plaintiff. Alliance Trust Co. v. Net- 
tleton Hardwood Co., 21 ‘So. 396, 74 
ee 584, 60 Am.S.R. 531, 36 L.R.A. 

55: 


[e] Defense of title (1) is avail- 
able under plea of general issue. La- 
cey ‘v. “Morris, 110) So: “379; 215 “Ada. 


Vt. 476; 
te a 


67 


302; United States Pipe Line Co. v. 
Delaware, ete., R. Co., 41 A. 759, 62 
N.J.Law 254. (2) Under the gen- 


eral issue, defendant may prove title 
in himself or in a third person under 
whose command he entered the prem- 
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authority therefor.15 The general denial, which is 
a statutory form of plea, denies every allegation of 
the declaration, and therefore puts in issue plaintiff’s 
right as alleged.*® 


[§ 176] c. Evidence Admissible under Pleadings*’ 
_—(1) In General. The general rule, that proof must 
correspond with and be confined to, the issues raised 
by the pleadings,'® applies in actions for trespass.'® 
Thus, where only one trespass is alleged plaintiff can- 
not prove several,?° except when done the same day 
on the same close for one general purpose.” And 
where the action. was founded on a direct trespass 
to the person, evidence of negligence of defendant 
was inadmissible.22 However, defendant should be 
permitted to prove that he had not been on any of 
the property involved.2? Where plaintiff has pro- 
duced evidence of a trespass committed by part of 
the defendants he cannot prove an additional trespass 
by all, even against those who are proved to have 
committed the first trespass proved,?* or by part, 
some not being implicated in the first trespass 
proved,2> except where there are several counts in 
the complaint.?°® 


Denials. Under a denial of plaintiff’s right as al- 
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leged, whatever goes to show that plaintiff has not 
such right ean be shown.?? However, in an action 
for breaking and entering a close and removing a 
fence, defendant, under an answer which denies only ~ 
the breaking and entering, cannot disprove the re- — 

moval of the fence.?® 


Place of trespass. In trespass quare clausum, the 
evidence as to the place of trespass must be con- 
fined to the locus deseribed in the pleading.*® Thus, 
where plaintiff declares generally that ‘efendant en- 
tered plaintiff’s close in a certain town, he may 
prove trespass on any close of his in that town;°° 
but if he relies on testimony to prove a trespass on 
one close, he must be confined to the close thus 
selected.?1 \However, when land is described by 
metes and bounds, plaintiff may prove a trespass 
within the boundaries, whether it was within the 
lot named or not,?? and under contradictory allega- 
tions as to location, testimony is properly admitted 
to properly locate land.?* 


[§ 177] (2) Time. Any trespass whether before 
or after the date laid may be proved** if within the 
period of the statute of limitations?® and before 
the bringing of the action. Where a single act of 


ises, but he cannot prove title in a 
stranger under whom he does not 
justify. Todd v. Jackson, 26 N.J. 
Law 525. (3) Hence a lease of land 
to a third person and possession held 
by him under it may be shown (Mil- 
ler v. Decker, 40 Barb. (N.Y.) 228); 
(4) or title and possession of chattels 
in a third person (Brainard v. Burton, 
Aes HOS 


[f] Prior to the Hilary Rules de- 
fendant, under the rule in England, 
could show title and right to posses- 
sion under the general issue. Argent 
v. Durrant, 8 T.R. 403, 101 Reprint 
1457; Dodd v. Kyffin, 7 T.R. 354, 101 
Reprint 1016. 


15. Bennett v. Clemence, 6 Allen 
(Mass.) 10; Hess v. Sutton, 33 Pa. 
Super. 530; Fisher v. Paff, 11 Pa. 
Super.. 401; Taylor v. Lyon Lumber 
0} 13) Pa.Co, 235. 


16. Uttendorffer v. Saegers, 50 Cal. 
496; Louisiana Land, etc., Co. v. Gas- 
quet, 13 So. 171, 45 La.Ann. 759; Car- 
ter v. Pitcher, 34 N.Y.S. 549, 87 Hun 
580; P. J. Willis & Bro. v. Hudson, 
63 Tex. 678. 


[a] TIlustration.—Where, in an 
action of trespass, both title and pos- 
session are alleged, and defendant 
enters a general denial, both posses- 
sion and title are put in issue. Mc- 
Namara v. Town of Watertown, 124 
A. 244, 100 Conn. 575. 


17. Generally see Pleading §8§ 
1167-1186. 

18. See Pleading § 1167. 

19. See cases infra this section 


and §§ 177-186. 


“The probata must be within the 
limits of the allegata.” Hughes v. 
Snee, 9 Pa.Dist. 526. 


[a] Evidence of any facts within 
scope of allegations is proper. Briggs 
v. Bowen, 60 N.Y. 454; McIlvaine v. 
Lutz, 57 Pa.Super. 527. 


[b] Applications of rule.—(1) In 
trespass quare clausum plaintiff will 
not be restricted in proof to a less 
number of lots than is set forth in 
his complaint. Gardner v. Gooch, 48 
Me. 487. (2) A statement of claim 


charging that defendants, with force | 
and arms, unlawfully seized and car- 
ried away personal property belong- 
ing to plaintiff and converted it to 
their own use, does not entitle the 
plaintiff to introduce evidence there- 
under that the goods were seized by 
defendants under a-_landlord’s dis- 
tress warrant which was _ illegal. 
Andrews v. Marsden, 128 A. 171, 278 
Pa. 56, 29 A.L.R: 636. (3) In tres- 
pass under allegation of possession 
at the time of trespass, the plaintiff 
is entitled to prove her possession, 
the trespass and injury to the prop- 
erty interfering with her right of pos- 
session, use and enjoyment of the 
real estate, and the damage, if any, 
sustained by her by reason of the 
trespass. Ingram v. Jeffersonville, N. 
A. & S. Rapid Transit Co., 116 N.E. 12, 
65 Ind.App. 532. 


20. Smith v. Bradley, 16 Leg.Int. 
es eT Ingraham vy. Parks, 19 N. 


[a] Under declaration alleging 
continuing trespass, evidence of'two 
distinct and independent trespasses 
is inadmissible. Kendall vy. Bay State 
Brick Co., 125 Mass. 532. 


Gusdorff. v. Duncan, 50 A. 574, 
94 Md. 160; Harris v. Sneeden, 10 
S.E. 477, 104 N.C. 369. 

22. Wells v. Knight, 80 A. 16, 32 
R.I. 432: 

23. Loper v. White, 1 La.App. 695. 
rors Prichard vy. Campbell, 5 Ind. 


25. 
202, 


Sedley v. Sutherland, 
170 Reprint 588. 


26. Maloney v. Purdon, 5 N.B. 515. 


[a] Necessity for election.— 
Where there are two counts and the 
proof is as to some under one and 
others under the other plaintiff must 
elect as to which he will proceed un- 
der. Maloney v. Purdon, 5 N.B. 515. 


27. Great Western R. Co. v. Mc- 
Ewan, 30 U.C.Q.B. (Ont.) 559. See 
PEER ae infra this section; and §§ 


28. Knapp v. 
(Mass.) 738. 


3 Esp. 


Slocomb, 9 Gray 


29. 
Colo. 2 


Hawaii.Mendes vy. De Cova, 22 
Hawaii 636. 

Iowa.—Waltemeyer v. Wisconsin, 
etc., R. Co., 33 N.W. 140, 71 Iowa 626. 

Me.—Longfellow vy. Quimby, 29 Me. 
196, 48 Am.D. 525. 


Pe eee v. Moseley, 5 Pick. 


N.H.—Knowles v. Dow, 20 N.H. 135. 


Or.—Barnhart v. Ehrhart, 54 P. 
195, 33 Or. 274; Jennings v. Meldrum, 
L62Py 646, 153Or- 629: 


S.C.—Manning v. McDonnell, 5 S.C. 
ib; 


Colo.—Sullivan vy. Clements, 1 
61. 


30. Elliot v. Shepherd, 25 Me. 871. 
31. Elliot v. Shepherd, supra. 
32. Poor v. Gibson, 32 N.H. 415. 
33. 


Haas v. Whatley, 135 So. 249, 
Aja. Appia 8 tc 


Hs Cooper v. Taylor, 15 N.J.Law 
35. Southern Ry. Co. v. Cleveland, 


53 So. 767, 169 Ala. 22; Allen v. Arch- 
er, 49 Me. 346. 


36. Ala.—Southern Ry. Co. v. 
Cleveland, 53 So. 767, 169 Ala. 22. 


Iowa.—Terpenning v. Gallup, 8 
Iowa 74. 
Se ee v. Downing, 37 N.H. 
oO. 


Pa.—Stout v. Rassel, 2 Yeates 334. 


S.C.—Degraffinreid v. Mitchell, 16 
S.C.L. 437. 


sg B—Olark Vv. Harding, 17 NB. 


[a]. Thus where but a single tres- 
pass is charged on a specific day, the 
precise day of its commission being 
immaterial, the plaintiff may prove 
any time before the institution of the 
action, provided it is not barred by 
the statute of limitations, if pleaded; 
but he is restricted to the proof of 
one act. Southern Ry. Co. v. Cleve- 
land, 53 So. 767, 169 Ala. 22. 


[b] In New Brunswick it has even 


- an a IL 
For later cases, developments and changes in the law see Annotations, same title and section number. 


< 


ig J 


§§ 177-179] 


trespass is alleged as done at a certain time several 
trespasses committed at different times cannot be 
shown,*? but plaintiff is confined to some single 
day.** This rule, however, has been changed in some 
places by statute,?® and does not apply to a number 
of distinct acts done at the same place on the same 
day and in pursuance of the same general plan,*® 
A trespass may be 
alleged with a continuando, that is, as committed 
on a certain day and continued for a certain period, 
and when this is done only one distinct act of tres- 
Where the time of a tres- 
pass is alleged with a continuando no act can be 
shown prior to the first date named.** 
where “divers trespasses” are alleged as occurring 
within a certain period any number within the period 
may be shown; the case differs from the statement 
of time with a continuando, and plaintiff may show 
either a single act prior to the time first alleged or 
any number of trespasses within the period.*® 
single prior act is proved it cannot be abandoned 


nor on a succession of days.*! 


pass can be shown.*? 


been said to be immaterial that the 
time laid is subsequent to the begin- 
ning of the action. Clarke v. Hard- 
ing, 17 N.B. 495. 


: 37. Sanders v. Palmer, 12 S.C.L. 
65. 

38. Snedecor v. Pope, 39 So. 318, 
143 Ala. 275. 

39. See statutory provisions. See 
also Burnham vy. Call, 2 Utah 433 
(construing Civ. Pract. Act 3§ 70, 
71). 

Ee 40. Cheswell v. Chapman, 42 N.H. 
vis 

41. Gilliland v. Martin, 42 So. 7, 


149 Ala. 672. 


42. Kendall v. Bay State Brick Co., 
125 Mass. 532. Contra Joralimon v. 
Pierpont, Anth.N.P. (N.Y.) 


[a] At common law, although 
trespasses are laid with a continuan- 
do, plaintiff may no prove repeated 
acts unless committed within the 
time alleged. Dubois v. Beaver, 25 N. 
Y. 123, 82 Am.D. 326 [aff 34 Barb. 
547]. But see Joralimon v. Pierpont, 
Anth.N.P. (N.Y.) 59 (where the dis- 
tinction between an allegation of a 
trespass with a continuando and al- 
legation of several trespasses at 
divers times seems not to have been 
noted). 


43. Fairman v. Fairman, 1 U.C.C. 
P. (Ont.) 435. 

[a] But it has also been held that 
although trespasses laid under a con- 
tinuando have already been proved, 
acts of trespass prior to the earliest 
day laid in the complaint may also 
be proved if defendant is not misled 
to his prejudice. Dubois v. Beaver, 
25 N.Y. 123, 82 Am.D. 326 [aff 34 
Barb. 547]. 

44. Cooper v. Maupin, 6 Mo. 624, 
35 Am.D. 456; Smith v. Brazelton, 
1 Heisk. (Tenn.) 44, 2 Am.R. 678; 
Myrick v. Downer, 18 Vt. 360. 


45. U.S. v. Kennedy, 26 F.Cas.No. 
15,524, 3 McLean 175; McDiarmid v. 
Caruthers, 34 Mich. 49; Joralimon v. 
Pierpont, Anth.N.P. (N.Y.) 59. But 
see Payne v. Green, 18 Miss. 507 
(where the distinction between al- 
leging several trespasses as commit- 
ted at divers times and the allegation 
of a trespass with a continuando 
seems not to have been noted). 


4G. Powell v. Bagg, 15 Gray 
(Mass.) 507; Gilbert v. Kennedy, 22 
Mich. 5. 

47, Pierce v. Pickens, 16 Mass. 
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aggravation on 


In general 


ities 


470. 
48. See statutory provisions. See 
also Dubois v. Beaver, 25 N.Y. 128, 


82 Am.D. 326 [aff 34 Barb. 547] (the 
3 is whether defendant was mis- 
e s 


49. Generally see Damages § 320. 


50. Moore v. Duke, 80 A. 194, 84 
Vt. 401. 


[a] Wlustrationn—Where, in tres- 
pass by a village clerk to recover 
damages for the wrongful serving of 
a writ of replevin by which one of 
his record books was taken and de- 
livered to the plaintiffs in replevin, 
evidence that during the time the 
book was out of his possession vari- 
ous persons came to the office to ex- 
amine it was admissible, without be- 
ing specially pleaded, since the em- 
barrassment to plaintiff incident to 
the situation would be a natural con- 
sequence of defendant’s act and a 
proper element of damage. Moore v. 
Duke, 80 A. 194, 84 Vt. 401. 


51. Brothers v. Brothers, 
175, 208 Ala. 258. 


[a] Thus in an action for trespass 
on land, plaintiff may prove slander- 
ous accusations made by defendant 
concerning plaintiff while in the act 
of committing the trespass, without 
pleading the same, such evidence be- 
ing admissible as matter of aggrava- 
tion on the issue of punitive damages. 
Brothers v. Brothers, 94 So. 175, 208 
Ala. 258. 


52, See cases infra this note. 


[a] Applications of the rule.—(1) 
Pulling down a house, not alleged, 
may be proved under alia enormia to 
show the character of the trespass to 
the realty. Snider v. Myers, 3 W.Va. 
195. (2) And in the same manner, 
in an action of trespass to land in the 
District of Columbia, injury to part 
of the tract lying in Virginia may be 
shown. Gorman vy. Marsteller, 10 F. 
Cas.No. 5,629, 2° CranehC.C. 311. 


53. Peshine v. Shepperson, 17 
Gratt. (58 Va.) 472, 94 Am.D. 468. 


94 So. 


54. Plumb v. Griffin, 50 A. 1, 74 
Conn. 132. 
55. Gray v. Tobin, 147 N.E. 580, 


252 Mass. 238. 


[a] Under this rule in an action 
for trespass where plaintiff alleged 
only that defendant ‘broke and en- 
tered the (plaintiffs’) close’ and cart- 
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and acts subsequent shown,*® and vice versa,*? ex- 
cept where statutes have relaxed the rule.*§ 
[§ 178] (8) Damage.‘® 


sulting from the trespass alleged may be proved 
without being specially pleaded,®® as may matters of 


Damages naturally re- 


the issue of punitive damages.*1 


Moreover special damages, although not pleaded, may 
be given in evidence under alia enormia solely to 
characterize the trespass,®? at least if they do not 
themselves constitute a substantive cause of ac- 
tion.>* A greater value than alleged may be proved,®* 
but ordinarily evidence of special damages is inad- 
missible unless such damages are pleaded.*® 


[§ 179] (4) Possession and Title. In compliance 
with the general rule stated above,®* evidence of pos- 
session or of title, as the case may be, is admissible 
only when the possession®’ or title®® is a material 
fact in issue under the pleadings. Possession or title 
as an issuable fact to be proved must ordinarily be 
proved as alleged.®® 


Thus, proof of easement is 


ed away loam, sand, and gravel and 
undermined soil of plaintiffs’ prop- 
erty, it was error to admit evidence 
as to damage to plaintiffs’ house from 
settling. Gray vy. Tobin, 147 N.E. 580, 
252 Mass. 238. 


56. See supra § 176. 
57. See cases infra this section. 
[a] Issue as to possession.—(1) 


In an action for cutting timber based 
on possession and not on title, proof 
of constructive possession arising 
from title was not sufficient, since the 
title, not being involved, was not 
provable. Akers v. Iberia Cypress 
Co.3 1 60> So. 363) o13t- Las S8aun ace) 
Where lawful possession is alleged, 
defendant, in order to show that pos- 
session was not in plaintiff, must tra- 
verse the averment that plaintiff was 
lawfully possessed at the time the 
goods were taken. Greenthal v. Lin- 
coln, 68 Conn. 384. (3) Where posses- 
sion only is in issue evidence is not 
admissible to show a right not pos- 
sessory. Fisher v. Dowling. 33 N.W. 
521, 66 Mich. 370. (4) Where, in 
trespass to real estate, the only ques- 
tion was the possession of the land, it 
was error to receive in evidence a 
deed embracing such land, together 
with real estate in the occupancy of 
defendant, though received to show 
that defendant and others had a right 
to.make an agreement among them- 
selves as to the occupancy of real es- 
tate, since the introduction of the 
deed was an indirect way of proving 
title. Diamond v. Lawyer, 117 N.Y-S.. 
94. (5) Tenancy in common of the 
parties is not admissible under a plea 
denying plaintiff's possession. Wil- 
kinson v. Haygarth, 12 Q.B. 837, 64 
E.C.L. 837, 116 Reprint 1085; Moore 
v. Moore, 3 N.S.Dec. 436. 


58. See cases infra this note. 


[a] Issue as to title-—Where title 
is in issue, evidence of mere posses- 
sion by consent of the owner is inad- 
missible. Hunter v. Hatton, 4 Gill 
(Md.) 115, 45 Am.D. 117. : 


[b] Bvidence as to lease.—In ac- 
tion for unauthorized occupation of 
land, evidence that land intended to 
be leased to plaintiffs was leased to .- 
defendants held inadmissible, in ab- 
sence of such averment. Myers v. 
Martin, 87 Pa.Super. 501. 


59. See cases infra this section. 


[a] Thus right as assignee of a 
cause of action cannot be shown 


998 [63 C.J.] 


inadmissible under an allegation of title,®® evidence 
of title by adverse user is inadmissible under an al- 
legation of title by descent,®! evidence of a several 
freehold is not admissible under a plea of joint free- 
hold;*2. and where plaintiff relies expressly on a 
title by grant or of record, evidence of a title other- 
However, any com- 
petent evidence which is relevant to the issue raised 
by the pleadings in generally admissible ;°* and un- 
der this general rule, it is held that any source of 
title may be shown under an allegation of general 
ownership,®® and that under a plea of land noi 
plaintiff’s, defendant may show title in himself*® or 
in one under whom he claims,®’? or that he is a 
grantee of the mortgagor and that prior to default, 


wise derived is inadmissible.®? 


where plaintiff claimed as owner of 
the land trespassed on. Mott v. Scott, 
83 P. 779, 35 Colo. 68. 


60. Shafer v. Smith, 7 Harr.&J. 
(Md.) 67. 


61. Hughes v. Snee, 9 Pa.Dist. 526. 


62. Williams v, Holmes, 2 Wis. 
295 


63. Mendes v. De Cova, 22 Hawaii 
636, 638. See also cases infra this 
note. 

[a] TWustrations.—(1) Plaintif£ 


must prove a title to land by the docu- 
ment or record if he formally sets 
it out in the complaint (Mayo v. 
Spartanburg, etc., R. Co., 19 S.E. 738, 
40 S.C. 517); (2) or relies on title 
derived from the former owner (Twy- 
man v. Knowles, 13 C.B. 222, 76 E.C.L. 
222, 188 Reprint 1183). 


64 See cases infra this section. 


[a] Applications of rule.—(1) In 
an action for cutting trees, evidence 
for defendant whose answer denied 
plaintiff’s ownership of the land and 
the trees in question, that the trees 
were located on other land owned by 
a third person, was competent to 
show that plaintiff was not in pos- 
session as owner, or as representative 
of the owner, of the land and trees. 
Cusachs v. Salmen Brick & Lumber 
Co., 83 So. 893, 146 La. 676. (2) Un- 
der ,“not possessed” defendant can 
show a retaking of plaintiff’s cow 
from plaintiff of which defendant had 
possession as security for a debt from 
plaintiff with a privilege in plaintiff 
of driving her home twice a day to 
milk, and a failure by plaintiff to re- 
turn her, the agreement expressly 
giving a right to retake in such case. 
Richards v. Symons, 8 Q.B. 90, 55 E. 
C.L. 90, 115 Reprint 808. 


65. Stewart v. Stephenson, 89 S.E. 
1060, 172 N.C. 81. 


[a] hus under a complaint for 
trespass alleging general ownership, 
without reference to a grant as 
source of title which did not include 
all the land claimed, plaintiff could, 
regardless of the defect in the grant, 
avail himself of any source of title 
which he could prove. Stewart v. 
SO ami 89 S.B. 1060, 172 N.C. 


66. Gray v. Harding, 
(Ont.) 241. 


67. Kellington vy. Herring, 17 U.C. 
CP! (Ont:) 639;. Gray v. Harding, 21 
TeeQus., COnt.) 7241. 


68. Dundas v. Arthur, 14 U.C.Q.B. 
(Ont.) 521. 


69. Crockett v. Lashbrook, 5 T.B. 
Mon. (Ky.) 530, 17 Am.D. 98. 


70. Le Blane vy. Nolan, 2 La.Ann. 


21 U.C.Q.B, 
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[al Where defendant asserts an 
adverse possession the title under 
which he holds is admissible in sup- 
port of that possession to show its 
beginning and extent. Le Blanc v. 
Nolan, 2 La.Ann. 223. 


71. Conn.—Ward v. Green, 11 Conn. 
455. | 


Ky.—Columbia “Land, etc., Co. v. 
Tinsley, 60 S.W. 10, 22 Ky.L. 1082. 


N.J.—Hendrickson v. Dwyer, 57 A. 
420, 70 N.J.Law 223. 


N.Y.—Briggs v. Bowen, 
454. 


B.C.—Wellington Colliery Co., Ltd. 
v. Pacific Coast Coal Mines, Ltd., 27 
B.C. 404. : 


Ont.—Walter y. Dexter, 34 U.C.Q.B. 


{a] Illustrations.—(1) Where de- 
fendant justifies an assault as in at- 
tempting to make an arrest he may 
show by the court records that the 
arrest was made two days later and 
plaintiff convicted and punished. 
Ward v. Green, 11 Conn. 455. (2) 
Where defendant claims to have paid 
plaintiff's agent for a trespass and 
that plaintiff got the money, the 
agent’s bank account is admissible to 
show what became of the money. 
Columbia Land, ete., Co. vy. Tinsley, 
60 S.W. 10, 22 Ky.L. 1082. (3) a re- 
ceipt by plaintiff of rent paid by de- 
fendant to a third person is admissi- 
ble against plaintiff to show either 
authority of the third person to lease 
or acquiescence in the lease. Hen- 
drickson v. Dwyer, 57 A. 420, 70 N.J. 
Law 223. (4) Where in trespass de- 
fendant pleads that the locus in quo 
was a public highway, and plaintiff 
relies on a proceeding to discontinue 
the highway, defendant may show 
without having pleaded it that the 
proceeding had been reversed. Briggs 
v. Bowen, 60 N.Y. 646 [argued and 
eer with Briggs v. Bowen, 60 N. 


[b] In Massachusetts (1) the text 
rule obtains. Arrington v. Larrabee, 
10 Cush. 512. (2) But an offer of 
judgment not accepted is by statute 
not admissible. Greve v. Wood-Har- 
mon Co., 52 N.E. 1070, 173 Mass. 45. 


72. Ala.—Terry v. Williams, 41 So. 
804, 148 Ala. 468. 


Conn.—Harris v. Ansonia, 47 A. 
672, 73 Conn. 359; Lamb v. Beebe, 10 
Conn. 322. 


Ga.—Henson vy. Taylor, 33 S.E. 911, 
108 Ga. 567. 


eos ween v. Phelps, 20 N.J.Law 


Pore 3: v. Paff, 11 Pa.Super. 


60 N.Y. 


the mortgagor gave him right of possession.°* 
has also been held that evidence of title is admissible, 
although the plea putting it in issue is bad in form — 
for duplicity,®® and that evidence of title is admis- 

sible to show the extent of the possession.*° a 


eed 
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[§ 180] (5) Justification—(a) In General. Where 
a justification is in issue anything is, as a general 
rule, admissible which tends to prove it’? or to in- 
validate it;72 and under a general statement of a 
justification, any particular justification coming 
within its terms can be shown.*? 
dence must be confined to the proof of the allega- 
tions of the pleading.** 
justification, void, need not be replied, but may be 


However, the evi- 


Fraud which makes the 


[a] Applications of rule.—(1) Evi- 
dence of lack of means was admissi- 
ble to explain delay in bringing suit. 
Harris v. Ansonia, 47 A. 672, 73 Conn. 
3859. (2) Where a right by deed to 
flood lands by means of a dam is 
claimed and the dam is destroyed, in 
the absence of direct evidence of its 
height plaintiff can show the present 
dam floods more land. Fisher v. Paff, 
11 Pa.Super. 401. (3) Where in an 
action for taking goods defendant re- 
lies on a tender of the goods to him 
by plaintiff before the seizure and 
negotiations leading to it, plaintiff 
may show the goods were bought of 
defendant and were defective. Hen- 
son v. Taylor, 33 S.E. 911, 108 Ga. 567. 
(4) Where defendant claimed title, 
under a conditional sale agreement, 
to goods taken, while plaintiff claims 
that the agreement was to receive a 
loan, plaintiff may show that defend- 
ant was a pawnbroker. Terry v. Wil- 
liams, 41 So. 804, 148 Ala. 468. (5) 
Where distress is pleaded plaintiff 
can give in evidence anything which 
tends to show there was no right to 


distrain. Oliver v. Phelps, 20 N.J. 
Law 180. 
73. Heyward v. Chisolm, 45 S.C.L. 


253; Vogt v. Bexar County, 23 S.W. 
1044, 5 Tex.Civ.App. 272; Mytton v. 
Duck, 26 U.C.Q.B. (Ont.) 61. ; 


[a] Thus (1) under justification 
of a “public highway” any public 
way, however named, by land or sea, 
may be shown. Heyward v. Chisolm, 
45 S.C.L. 253. (2) Where a highway 
is alleged any lawful origin, by grant, 
prescription, etc., may be shown. 
Vogt v. Bexar County, 23 S.W. 1044, 
5 Tex.Civ.App. 272. 


wees Ala.—Hubbert v. Collier, 6 Ala. 


Oe Abpea v. Miller, 97 Ill.App. 


‘ 
Iowa.—Fidler v. Smith, 10 Iowa 587. 


Me.—Dartnell v. Bidwell, 98 A. 743, 
115 Me. 227, 5 A.L.R. 1320. 


Ne caale ampee v. Brown, 14 Pick. 


N.J.—Edgar v. Anness, 2 A. 246, 47 
N.J.Law 465. 


N.Y.—Ramme v. Long Island R. 
Co., 123 N.E. 747, 226 N.Y. 327; Drake 
v. Barrymore, 14 Johns. 166; Butter- 
worth v. Soper, 18 Johns. 443. 


Pa.—Aiken v. Stewart, 63 Pa. 30; 
Darlington v. Painter, 7 Pa. 473. 


N.S.—Teed v. Beebe, 3 N.S. 426. 
See also post § 185. 


[a] Rule applied.—(1) A justifica- 
tion not pleaded cannot be shown. 
Hudson v. Miller, 97 Ill.App. 74; Fid- 
ler v. Smith, 10 Iowa 587. (2) Nor 
ean evidence of one justification be 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ih 
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§§ 180-184] 


given in evidence under a traverse of the justifica- 
tion;*® but this is not true where, as is usually the 
ease, the fraud renders the transaction merely void- 
able and not void.7® 


[$ 181] (b) Licenses. Under the general rule that 
evidence of justification must be confined to the 


allegations’? it is not permissible, under a plea 


of license, to show title,7® a lease,7® a right of entry 
by reason of the purchase of trees,8° a purchase of 
a growing crop,®! or a license other than an ex- 
press license.®2 
der a plea of contract.8* Where there was no replica- 
tion setting up a revocation of the license, a letter 
containing an alleged revocation was not competent.’* 


[§ 182] (c) Liberum Tenementum. The rules ap- 
plicable generally to proof of justification®® also ap- 
ply to proof under a plea of liberum tenementum.®® 
Thus, in support of such a plea, defendant can show 
that he is mortgagor, under a mortgage entitling him 
to possession,®* or that his licensor is a mortgagee 
in possession after a default,§® and it has been held 
that defendant may show title to any part, in the 
absence of proof of the exact place of trespass.8°® 
Evidence of paramount title in either party is ad- 
missible on this issue,®® and an estate in common in 
a third person under whom defendant acted has been 
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And a license cannot be shown un- 
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admitted ;°! but it has been held that the fact that 
defendant was a tenant in common with plaintiff 
cannot be shown under the plea.®? Where defend- 
ant pleads liberum tenementum in another, and that 
defendant did the acts complained of under his 
command, plaintiff cannot, under a_ replication 
traversing the command, show an unexpired lease 
to plaintiff, and that in consequence there was no 
authority to give the command; the lease must be 
specially pleaded;®* and under a traverse of a plea 
of liberum tenementum in one under whom defend- 
ant acted, a recovery in ejectment by plaintiff against 
the third person cannot be shown.** 


[§ 183] (6) General Issue or General Denial—(a) 
In General. Any defense can be shown under the 
general issue that denies allegations which plaintiff 
must prove;°® and all the circumstances of the trans- — 
action®®% and all the facts showing the extent of 
the trespass®®> may be shown. However, it has 
also been held that the pendency of another suit 
cannot be shown.°? 


[§ 184] (b) Possession and Title. The weight of 
authority is that under the general issue plaintiff 
may show title in himself to the property on which 
the trespass was committed, whether it was land,°*® 
or personalty,®® or title in those under whom he 


-Darlington vy. Painter, 7 Pa. 473. 


given in evidence under a plea of an- 
other. Thus under plea of accord and 
satisfaction, arbitration and award 
is not admissible. Hubbert v. Col- 
lier, 6 Ala. 269. (8) Under a plea of 
an unqualified right to raise water by 
a dam, evidence of a qualified right is 
irrelevant. Corbin v. Brown, 14 Pick. 
(Mass.) 306. (4) A possessory right 
eannot be shown under plea of an 
easement; nor a particular easement 
under a plea of a general ere) 
Under plea of a way, a way of neces- 
sity cannot be shown (Teed v. Beebe, 
3 N.S. 426); (6) or a private way un- 
der a plea of a public way (Aiken v. 
Stewart, 63 Pa.St. 30). (7) The justi- 
fication in trespass that “the way in 
dispute has been used for forty-three 
years by defendant, who claims right 
by user to pass over the land,’ does 
not permit introduction of evidence 
as to repairs, since every fact of 
justification must be pleaded. Dart- 
nell v. Bidwell, 98 A. 748, 115 Me. 227, 
5 A.L.R. 1320. 


75. Anthony v. Wilson, 14 Pick. 
(Mass.) 303. 

76. Slee v. Graham, 2 U.C.Q.B. 
(Ont.) 387. 


77. See supra § 180. 


78. Coan v. Osgood, 15 Barb. (N. 
NY.) e588. 


79. Cooper v. Adams, 6 Cush. 
(Mass.) 87; Johnson v. Carter, 16 
Mass, 443. 


80. Howe v. Batchelder, 49 N.H. 
204. 

81. Lunn v. 
(Ont.) 282. 

82. Moxon v. Savage, 2 F.&F. 182, 
175 Reprint 1014; Williams v. Morris, 
8 M.&W. 488, 151 Reprint 1131: Lunn 
vy. Turner, 4 U.C.Q.B. (Ont.) 282. 


83. Carrington v. Roots, 2 M.&W. 
248, 150 Reprint 748. 


Turner, 4--U-C.Q.B. 


34. Grannemann y. Meyer, 169 Ill. 
App. 291. 
85. See ante § 180. 


86. See cases infra this section. 


87. Dundas vy. Arthur, 14 U.C.Q.B. 
(Ont.) 521, 


88. Clark v. Beach, 6 Conn. 142. 
89. Ware v. Johnson, 55 Mo. 500. 


90. Wilson v. Bibb, 1 Dana (Ky.) 
7, 25 Am.D. 118. 


91. Jewett v. Foster, 14 Gray 
(Mass.) 495; Hern v. Weston, 32 U. 
€.Q.B. (Ont.) 402. : 


92. Roberts v. Dame, 11 N.H. 226. 


93. Ewer -v. Jones, 9 Q.B. 623, 58 
E.C.L. 623, 115 Reprint 412. 


94 McMillan v. McMillan, 12 U.C. 
C.P. (Ont.) 158. 


95. Philadelphia, etc., R. Co. v. 
Walton, 23 Pa.Dist. 535. See also 
es infra this section; and §§ 184-— 
86. 


9514. Sutherland v. Ingalls, 30 N. 
W. 342, 63 Mich. 620, 6 Am.S.R. 382. 


96. Katsonas v. W. M. Sutherland 
Bldg. & Const. Co., 132 A. 553, 104 
Conn. 54. 

97. Percival v. Hickey, 18 Johns. 
CGNEY.)” 2575.9 Am.D; 2110: 

98. 


U.S.—Pancoast v. Barry, 18-F. 
Cas.No. 10,705, 1 CranchcC.C. 176. 


Ala.—Louisville, ete., R. Co. v. Hall, 
32 So. 603, 131 Ala. 161; Maloney v. 
Smith, 80 So. 169, 16 Ala.App. 595. 


Ark.—Floyd v. Ricks, 14 Ark. 286, 
58 Am.D. 374. 


Del.—Quillen v. Betts, 39 A, 595, 1 
Del. 53. = 


Hawaii.—Kealoha v. Plantation, 24 
Hawaii 579. 


Ky.—-Mosley v. Morgan, 
226, 141 Ky. 557. 

Md.—Burgess, etc., of New Wind- 
sor v. Stocksdale, 52 A. 596, 95 Md. 
196: Storr v. James, 35 A. 965, 84 Md. 
282. 


Mass.—Proprietors Monumoi Great 
Beach v. Rogers, 1 Mass. 159. 


Mich.—Solomon y. Groesbeck, 36 N. 
W. 168, 65 Mich. 540. But see Van- 
doozer v. Dayton, 7 N.W. 814, 45 Mich. 
247 (apparently contra by virtue of 


133 S.W. 


statutory provisions). 


N.H.—Hobson v. Roles, 20 N.H. 41; 
Murray v. Webster, 5 N.H. 391. 


N.J.—U. S. Pipe Line Co. v. Dela- 
ware, etc., R..Co.,.41 A. 759, 62)-N.J. 
Law 254, 42 L.R.A. 572; Hetfield v. 
hay Jersey Cent. R. Co., 29 N.J.Law 


N.Y.—-Babcock v. Lamb, 1 Cow. 238. 
N.C.—Walton v. File, 18 N.C. 567. 


Pa.—Altemose v. Hufsmith, 45 Pa. 
121; Fisher v. Morris, 5 Whart. 358; 
Edwards v. Woodruff, 25 Pa.Super. 
a eee see Dolan v. Wilson, 2 Del. 

oO. ‘ 


S.C.—Turner v. Poston, 41 S.E. 296, 
£8 oi . 244; Jones v. Muldrow, 24 S.C. 


Tenn.—Dunean y. Blair, 
213. 


Va.—Douglas Land Co. v. T. W. 
Thayer. Co., 74. S.B. 215, 118 Va, 239. 


W.Va.—Dickinson v. Mankin, 56 S., 
E. 824, 61 W.Va. 429. 


Wis.—Williams v. Holmes, 2 Wis. 
129: 


N.B.—Gesner v. Cairns, 7 N.B. 595. 


Contra Waterbury Clock Co. vy. 
Irion, 41 A. 827, 71 Conn. 254; Fowler 
v. Fowler, 52 Conn. 254; Mallett v. 
White, 52 Conn. 50; Schaeffer v. 
Brown, 50 A. 640, 23 R.I. 364; Carter 
v. Wallace, 2 Tex. 206; Gray v. Hard- 
ing, 21 U.C.Q.B. (Ont.) 241. 


{a] Variation of rule.—Although 
in general liberum tenementum may 
be given in evidence under the gen- 
eral issue of not guilty, yet if the 
tenant in taking possession of the 
close has necessarily injured or de- 
stroyed or removed goods, the prop- 
erty of plaintiff, it is proper to plead 
liberum tenementum, justifying such 
acts as to the personalty, and the gen- 
eral issue is not sufficient. Manning 
v. Brown, 47 Md. 506. 


99. Estey v. Smith, 8 N.W. 83, 45 
Mich. 402; Fuller v. Rounceville, 29 
N.H. 554; Altemose v. Hufsmith, 45 
Pa. 121; Emerson vy. Thompson, 18 
N.W. 508, 59 Wis. 619; Phoenix Mut. 
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entered the land! or took the personalty.? So de- 
fendant may show possession in himself of the land,’ 
or possession of land in a third person rightful 
against plaintiff,* or that defendant is a tenant in 
common with plaintiff of the land,® or entered by au- 
thority of defendant’s tenant in common.® On the 
same principle defendant under the general issue 
may rely upon an agreed boundary line,” or other 
right to the land, or the invalidity of plaintiff’s title.® 


[§ 185] (c) Justification. Matter constituting a 
justification. ordinarily is not admissible under the 
general issue,'® even in mitigation of damages,’* 
although in some cases it has been held admissible 
in mitigation only.12 Thus, legal authority cannot 
be shown under the general issue,* and it is not 
permissible thereunder to show that the act was done 
in the execution of legal process!* or to justify un- 
der a distress warrant,> an attachment against 
a third person as owner,!® a taking on execution,*? 


L. Ins. Co. v. Walrath, 10 N.W. 151, 9. 
53 Wis. 669. 569; : 

[a] Im Iowa under the code the W.Va. 298. 
rule is to the contrary. Dyson v, [a] 
Ream, 9 Iowa 51. 


[b] In Vermont, in trespass for | SUPra note 98. 
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Agnew v. Stroud, 26 Pa.Dist. 
Clark v. Dower, 68 S.E. 369, 67 


Contrary view.—Wood y. Es- 
sex, 94 A> 666, 38 R.I. 21. 


[§§ 184-186 


a warrant issued by an officer of militia to collect 
a fine levied by a court-martial,1® or a magistrate’s 
warrant to eject.1® It has also been held that, while 
a license from plaintiff must be specially pleaded,*® 
and plaintiff’s consent cannot be shown under the 
general issue,2! defendant may show that he entered 
by license of a person who is tenant-in-common with 
the plaintiff?? or that the consent of the owner of 
the land was obtained.?* 


[§ 186] (d) Damages. Under the general issue 
evidence of defendant’s motive and of circumstances 
attending the trespass may be admissible for de- 
fendant on the question of damages,?* and under it 
defendant, can show that the damages did not re- 
sult from his act.2° Special damages alleged may 
be disproved, even though defendant fails to dis- 
prove the principal trespass.2® Matters in mitiga- 
tion generally may be shown under the general is- 


180. 


11. Womack v. Bird, 51 Ala. 504; 
Gambling v. Prince, 11 S.C.L. 138 (li- 
cense). 


12. Montgomery Water Power Co. 
v. Chapman, 126 F. 68; Hamilton v. 


See also 


cutting trees, evidence that defend- 
ant had acquired title to the trees by 
a parol purchase is not admissible 
under a general denial. Fairbanks 
v. Stowe, 74 A. 1006, 83 Vt. 155, 138 
Am.S.R. 1074. 


1. U.S.—Reynolds v. Baker, 20 F. 
Cas.No. 11,727, 4 CranchcC.C. 104. 


Conn.—Carrier v. Carrier, 82 A. 187, 
85 Conn. 208. 


Hawaii.—Kealoha v. Plantation, 24 
Hawaii 579. 

Ind.—Boltz v. Smith, 29 N.E. 155, 3 
Ind.App. 43. 


Mass.—Rawson v. Morse, 4 Pick. 
127: : 


N.H.—Murray v. Webster, 5 N.H. 
391, 


N.J.—New Jersey Cent. R. Co. v. 
Hetfield, 29 N.J.Law 206 [rev 29 N.J. 
Law 571]. 


N.Y.—Babcock v. Lamb, 1 Cow. 238. 
Vt.—Child v. Allen, 33 Vt. 476. 


[a] Contrary view.—Stambaugh v. 
Hollabaugh, 10 Serg.&R. (Pa.) 357; 
Shue v. Harding, 21 U.C.Q.B. (Ont.) 


2. Fuller v. Rounceville, 29 N.H. 
554; Emerson v. Thompson, 18 N.W. 
508, 59 Wis. 619; Phoenix Mut. L. Ins. 
ny v. Walrath, 10 N.W. 151, 53 Wis. 
669. 


3. Louisville, ete., R. Co. v. Hall, 
32 So. 603, 131 Ala. 161; Maloney v. 
Smith, 80 So. 169, 16 Ala.App. 595; 
Vandoozer v. Dayton, 7 N.W. 814, 45 
Mich. 247. 


4. Carrier v. Carrier, 82 A. 187, 85 
Conn. 203; Baker v. Pearce, 4 Harr. 
&M. (Md.) 502; Ward v. Bartlett, 12 
Allen (Mass.) 419; Miller v. Decker, 
40 Barb. (N.Y.) 228. 


5. Hastings v. Hastings, 110 Mass. 
aoe Rawson y. Morse, 4 Pick. (Mass.) 
127. ‘ 


6 Rawson v. Morse, supra. 
7 Grogan v. Leike, 22 Pa.Super. 


8. Duncan vy. Blair, 2 Overt. (Tenn.) 


[b] Judgment and record in former 
suit may be offered in bar of plain- 
tiff’s title under plea of ‘‘not guilty.” 
Agnew v. Stroud, 26 Pa.Dist. 569. 


10. U.S.—Montgomery Water Pow- 
er Co. v. Chapman, 126 F.. 68, 61 C.C.A. 
124 {aff 126 F. 372, 61 C.C.A. 347, cert 
den 24 S.Ct. 849, 192 U.S. 605, 48 L. 
Ed. 585]. 


Ala.—Thornton v. Dwight Mfg. Co., 
25 So. 22, 120 Ala. 653; (.Womack v. 
Bird, 51 Ala. 504, 63 Ala. 500. 


Del.—Covington v. Simpson, 
349) 19S Del 269. 


Ill.—Chicago Title, etc., Co. v. Core, 
79° NB 108; 2223 Tl. 58 Patt 126111. 
App. 272]; Szold’'v. Smith, ~ 229 21. 
App. 66; Thomas v. Riley, 114 Ill.App. 
520; Chicago, ete., R. Co. v. Cassazza, 
83 IllApp. 421. 


Ky.—Smith v. Hancock, 4 Bibb 222. 


Mich.—Waldo v. Waldo, 17 N.W. 
109, 710, 52 Mich. 91, 94. 


a ee oe v. Rounceville, 29 N. 


52 A. 


H 


te ae v. Phelps, 20 N.J.Law 


N.Y.—Wheeler v. Lawson, 8 N.E. 
860, 103 N.Y. 40; Root v. Chandler, 
10 Wend. 110, 25 Am.D. 546; Drake 
v. Barrymore, 14 Johns. 166; Butter- 
worth v. Soper, 18 Johns, 443. 


S.C.—Henderson vy. Bennett, 36 S.E. 


2 DSi Ore BOL 
Pe daca h Vo oittle. ($0.6. OFB: 
[a] But on the other hand defend- 


ant may show anything which proves 
he did not do a wrong, as a justifica- 
tion, but not a release or other mat- 
ters subsequent to the trespass. Wil- 
cox v. Sherwin, 1 D.Chipm. (Vt.) 72. 


[b] Effect of statute.—While, at 
common law, defendant could not 
justify a taking of goods under a plea 
of not guilty, a statute in favor of 
landlords permits them, in an action 
of trespass by a tenant, to show un- 
der such plea that they took goods as 
distress for rent, but this applies only 
to goods seized on the leased prem- 
ises. Oliver v. Phelps, 20 N.J.Law 


Windolf, 36 Md. 301, 11 Am.R. 491: 
Hendrix v. Trapp, 31 S.C.L. 93. 


13. Montgomery Water Power Co. 
v. Chapman, 126 F. 68, 61 C.C.A. 124 
[aff 126 F. 372, 61 C.C.A. 347, and cert 
den 24 S.Ct. 849, 192 U.S. 605, 48 L.Ed. 
585]; Barrett v. Mobile, 30 So. 386, 
129 Ala. 179, 87 Am.S.R. 54; Womack 
v. Bird, 51 Ala. 504; Tyson v. Little, 
8 U.C.Q.B. (Ont.) 434. Contra Smith 
v. Brazelton, 1 Heisk. (Tenn.) 44, 2 
Am.R. 678. 


14. Womack y. Bird, 51 Ala. 


504, 
63 Ala. 500. 


ahees Goldstein v. Miller, 93 Ill.App. 
Sha Rosenbury v. Angell, 6 Mich. 

17. Carson y. Wilson, 11 N.J.Law 
43, 19 Am.D. 368; Simpson v. Wat- 
rus, 3 Hull. (N.Y.) 619; Newkirk v. 


Payme, 6 U.C.Q.B.0.S. (Ont.) 458. 


18. Butterworth vy. Soper, 13 
Johns. (N.Y.) 443. 


19. Henderson v. Bennett, 36 S.E. 
2, 68 S.C. 30. 


20. Louisville & N. R. Co. v. Bar- 
tee, 86 So. 394, 204 Ala. 539, 12 A.L.R. 
251; Rawson v. Morse, 4 Pick. 
(Mass.) 127. 


21. Sims v. Alford, 118 So. 395, 
Ala. 216. ra: 


22. Rawson v. Morse, 4 Pick. 
(Mass.) 127. = 
23. New Jersey Cent. R. Co: v. 


Hetfield, 29 N.J.Law 206 [rev 29 N.J. 
Law 571]. 


24. Carter v. Bedortha, 83 N.W. 
277, 124 Mich. 548. Be 


25. Siegfried v. South Bethlehem 
Borough, 27 Pa.Super. 456. Contra 
Macdonald v. Monk, 3 U.C.Q.B.0.S. 
(Ont.) 20. 


{a] Under this rule it ma 
shown ‘that the injury was ane ec 
another cause, or that plaintiff's neg- 
ligence contributed to it. Siegfried 
v. South Bethlehem Borough, 27 Pa. 
Super. 456. 


26. Ballard v. Leavell, 
Va.) 531. ° a 


For later cases, developments and changes in the law see Annotations, same title and section number. 


township, is not material. 


"Misc. 482; 
-Co., 96 SE. 683, 110.S.C.. 474; 
— y. Galbraith, 13 U.C.C.P. 


§§ 186-187] 


sue?* or general denial.28 
[§ 187] d. Variance.?°® 


to trespass actions. 


27. U.S.—Montgomery Water Pow- 
er Co. v. William, 126 F. 68, 61 C.C.A. 
124 [aff 126 F. 372, 61 C.C.A. 347, and 
cert den 24 S.Ct. 849, 192 U.S. 605, 
48 L.Ed. 585]. 


Ala.—Western Union Tel. Co. v. 
Dickens, 41 So. 469, 148 Ala. 480; 
Jackson vy. Bohlin, 75 So. 697, 16 Ala. 
App. 105. 

N.J.—Hopple v. Higbee, 
Law 342. 


N.Y.—Wehle v. Haviland, 4 Daly 
550, 42 How.Pr. 399. 


Pa.—Blair Iron, ete., Co. v. Lloyd, 
1 Walk. 158. 


See also supra § 185. 


28. U. S. v. Homestake Min. Co., 
117 F. 481, 54 €.C.A. 303; Henderson 
v. Bennett, 36 S.E. 2, 58 S.C. 30. 


29. Generally see Pleading §§ 1187— 
1s 


23 N.J. 


30. See Pleading § 1187. 

31. See cases infra, this section. 
32. See cases infra this section. 
[a] Illustrations.—(1) An allega- 


tion of interference with a right to 
cut timber is not sustained by proof 
of possession of the timber. Putnam 
v. Lewis, 133 Mass. 264. (2) One can- 
not declare on a cause of action for 
a trespass and a direct injury from 
the wrongful act, and recover for 
negligence. Gordon vy. Ellenville & K. 
R. Co., 104 N.Y.S. 702, 119 App.Div. 
(97 [aff 88 N.E. 14, 195 N.Y. 137, 47 
L.R.A.N.S. 462]. (3) Where evidence 
showed that parties, in cutting tim- 
ber on plaintiff’s land were acting as 
independent contractors, there could 
be no recovery against defendant on 
a count charging that it willfully 
and knowingly caused the timber to 
be cut. Evans Bros. Const. Co. v. 
eter Bros., 94 So. 361, 208 Ala. 
06. 


33. See cases infra this note. 


[a] Thus (1) plaintiff cannot bring 
suit charging trespass on one piece 
of land and sustain it by proof of 
trespass on different piece. Loper v. 
White, 1 La.App. 695. (2) Where a 
party pleaded trespass to his close 
containing twenty-eight and_ three- 
fourths acres, and at the trial it de- 
veloped that he had legal title to 
only three acres verdict would be 
set aside. Lombard v. Brackett, 12 
Me. 39. (3) The complaint should be 
dismissed where a fence complained 
of was shown not to be on plaintiff’s 
- jJand as alleged. Adler v. Parr, 70 N. 

Y.S. 255, 34 Misc. 482. 


[b] Immaterial variance.—Vari- 
ance between complaint alleging land 
to lay in one township and a deed 
admitted in proof of plaintiff's title, 
describing land as being in another 
Goings v. 
Mitchell, 96 S.E. 612, 110 S.C. 380. 


34. Adler v. Parr, 70 N.Y.S. 255, 34 
Gore v. Whiteville Lumber 
Munn 
(Ont.) 75; 
and cases infra this note. 


[a] Tllustrations.—(1) In action 
for breaking gate evidence as to ti- 
tle by adverse possession held not 
to bring the case within the’ issues, 


The general rule that 
proofs, to be effectual, must correspond substantially 
with the allegations of the pleadings®® is applicable 
This principle has been recog- 
nized by the courts in considering practically every 
phase of the action®* including such matters as the 
location and extent of the land,®? possession and 
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title,** damages,®> willfulness,?* justification,?? and 


nor justify finding that the gate was 
on land particularly described, to 
which defendants pleaded title. Town 
of St. Helena v. Merriam, 152 P. 299, 
171 Cal. 135. (2) Under a complaint 
that defendants in separating a rail- 
road grade trespassed on plaintiffs’ 
land, there can be no recovery if the 
land was, in fact, a public highway. 
Rooker v. Lake Hrie & W. R. Co., 114 
N.E. 998, 66 Ind.App. 521. (3) Where 
a highway is alleged it is not proved 
by evidence of a usage, however long, 
of passing over a common, Emerson 
v. Wiley, 7 Pick. (Mass.) 68. . (4) 
Where complaint alleges ownership 
in plaintiffs, proof of ownership in 
common by them and another, not 
a party, constitutes a fatal variance. 
Cochran v. Brannan, 196 F. 219. (5) 
Where, in action for damages because 
of alleged trespass in cutting timber, 
it appeared from evidence that plain- 
tiff had bond for title outstanding at 
time of alleged trespass, there was 
no error in sustaining motion for non- 
suit. Koch v. Thompson, 128 S.E. 
816, 34 Ga.App. 162. 


[b] However, (1) in an action 
against an electric company for tres- 
pass, there was no material variance 
between an allegation of a trespass 
beyond a right of way limited to 80 
feet and evidence of a trespass by 
the cutting of timber in excess of 
what: was reasonably necessary for 
the construction and maintenance of 
defendant’s line; the contract grant- 
ing only an easement necessary to 


the proper operation of the line. 
Montgomery v. Southern Power Co., 
68 S.E. 1047, 87 S.C. 2938. (2) And a 


plea of liberum tenementum is prov- 
ed by proof of title to the locus only, 
not the whole close. Profile, ete., Ho- 
tels Co. v. Bickford, 54 A. 699, 72 N. 
H. 73; Rich v. Rich, 16 Wend. (N.Y.) 
663; Providence v. Adams, 10 R.I. 
184; Smith v. Royston, 8 M.&W. 381, 
151 Reprint 1086. 


35. Fender v. Gardner, 112 S.E. 
368, 153 Ga. 460; Benner v. Benner, 
115 A. 201, 120 Me. 437. 


fa] Thus where the first count of 
the complaint in trespass alleged a 
single trespass, and the evidence 
showed a series of trespasses, with- 
out showing damage from any single 
trespass, it was error to refuse to 
charge that only nominal damages 
can be recovered under such count. 
Southern Ry. Co. v. Cleveland, 53 So. 
767, 169 Ala. 22. 


36. Chesapeake & O. Ry. Co. v. 
Greaver, 66 S.H. 59; 110 Va. 350. 


[a] Proof of negligence insuffi- 
eient.— Where willful action is alleg- 
ed, proof that it was done not will- 
fully, but negligently, is insufficient. 
Baldwin v. Postal Telegraph Co., 59 
oR Gia Scns. Cpe. 


37. Thompson v. Van Buskirk, 14 
U.C.Q.B. (Ont.) 388; and cases infra 
this note. 


[a] icenses.—(1) Evidence of a 
license which covered some but not 
all of the trespasses proved, within 
the period laid in the declaration did 
not sustain the justification. Barnes 
vy. Hunt, 11 East 451, 103 Reprint 
1078. (2) A license to erect and main- 
tain a wall is not proved by a license 


acts of trespass generally.*8 
a material variance between pleading and proof is 
fatal®® is applicable to trespass actions.t° However, 
the testimony need not bring out immaterial allega- 
tions or unessential details.*! 
alleged willfulness did not prevent recovery,*? one 
alleging both title and possession could maintain 


The general rule that 


Thus, failure to prove 


to erect merely. Alexander v. Bon- 
nin, Arn. 337, 4 Bing.N.Cas. 799, 33 
W.C.L. 983, 132 Reprint 997. (3) In 
an action by several plaintiffs when 
a license is alleged in defense, it is 
not proved by Showing a license from 
one plaintiff only. Murray v. Haver- 
ty, 70 Ill. 318. (4) But a plea of li- 
cense is sustained by evidence of a 
stipulation in a lease of land giving 


a right to take possession on default. — 


Kavanagh vy. Gudge, 7 M.&G. 316, 49 
E.C.L. 316, 185 Reprint 132. 


[b] - Action under orders.—A plea 
that defendant acted under ‘military 
orders” is not sustained by proof of 
verbal orders. Simpson v. Markwood, 
6 Baxt. (Tenn.) 340. 


38. Snedecor v. Pope, 39 So. 318, 
143 Ala. 275 (allegations of complaint 
should describe the acts of violence 
claimed, and, issue being taken there- 
on, the proof should correspond with 
such allegations). 


[a] Illustrations.—(1) An allega- 
tion of breaking plaintiff's close is 
proved by an entry on any part. 
Porter v. Sullivan, 7 Gray (Mass.) 
441. (2) And expulsion from part of 
a close sustains a count for expul- 
sion. Gesner v. Cairns, 7 -N.B. 595. 
(3) Acts coming within the descrip- 
tion are sufficient however slight 
they are. Thus the projection of 
eaves on plaintiff’s land is sufficient 
proof of the allegation of. forcibly 
building a barn thereon. Smith v. 
Smith, 110 Mass. 302. (4) And an 
allegation of the erection of an ob- 
struction over plaintiff's land was 
proved by showing a board nailed to 
defendant’s house but standing oyt 
over plaintiff’s land. Hennessy v. 
Anstock, 19 Pa.Super. 644. (5) A dee- 
laration in trespass quare clausum, 
alleging immediate acts of injury, 
cannot be sustained by merely prov- 
ing an injury consequentially result- 
ing from acts done upon other lana. 
Sawyer v. Goodwin, 34 Me. 419. 


39. See Pleading § 1188. 


40. Shields v. Heard, 53 S.W. 820, 
21 Ky.L. 992; Howie v.. California 
Brewery Co., 88 P. 1007, 35 Mont. 
264; Holmes v. Bagge, 1 E.&B. 782, 
72 E.C.L. 782, 118 Reprint 629; Gay- 
lard v. Morris, 3 Exch. 695, 154 Re- 
print 1025; Garrion v. Woodruff, 8 
U.C.Q.B. (Ont.) 328; Ashton v. Kees- 
ar, 5 U.C.Q.B.0.S. (Ont.) 325. 


41. Fender v. Gardner, 112 S.E. 
368, 153 Ga. 460; Williams v. Mead- 
ville, ete... Ri (Co,, ol Pa Supers 5305 
Gore v. Whiteville Lumber Co., 96 
S.E. 688, 110 S.C. 474; Chesapeake & 
O. Ry. Co. v. Greaver, 66 S.E. 59, 110 
Va. 350. 


[a] Statement of rule.—Proof and 
allegations must not differ or con- 
tradict each other, but if the testi- 
mony sustains all the material alle- 
gations of the statement, that is suf- 
ficient. Williams v. Meadville, ete., 
R. Co., 31 Pa.Super. 580. : 


42. Chesapeake & O. Ry. Co. v. 
Greaver, 66 S.E. 59, 110 Va. 350. 


[a] Thus since neither willfulness 
nor negligence is necessary to make 
trespass on real estate a tort, an Own- 
er suing therefor, and alleging only 
that it was done willfully and op- 
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trespass quare clausum on proof of possession alon 
an action for both general and special damages was 
not defeated by failure to prove special damages,** 
and a plea of liberum tenementum has been proved 
by showing title to the locus only, not the whole 


close.*® ' 


[§ 188] H. Evidence—1. Presumptions and Bur- 
Generally speaking, 
the general rules as to presumptions*® and burden 
of proof‘? applicable in other civil actions, also ap- 
Where an invasion of 


den of Proof—a. In General. 


ply in actions of trespass.*® 


land is not necessarily permanent, 
sumption that the trespasser will discontinue the 
Where certain facts have been shown 
the person relying on other related facts is some- 
times aided, in the absence of direct evidence either 
way, by a presumption of fact as to their existence.°° 
Thus it has been held that proof of title raises a pre- 


trespass.*® 


pressively, is still entitled to recov- 
er actual damages on proof of an un- 
jntentional trespass. Chesapeake & 
O. Ry. Co. v. Greaver, 66 S.E. 59, 110 
Vas 350: 


43. Gore v. Whiteville Lumber Co., 
96 S.E. 6838, 110 S.C. 474. 


44, Fender v. Gardner, 
368, 153 Ga. 460. 


45. Profile, etc., Hotels Co. v. Bick- 


112 S.E. 


ford, 54 A. 699, 72 N.H. 73; Rich v. 
Rich, 16 Wend. (N.Y.) 663; Provi- 
dence v. Adams, 10 R.I. 184; Smith v. 


Royston, 8 M.&W. 381, 151 Reprint 
1086. 


fa] Contrary view.—Munn 
Galbraith, 13 U.C.C.P. (Ont.) 75. 


46. See Evidence §§ 25-88. 
47. See Evidence §§ 13-24. 


48. See cases infra this section; 
and §§ 189, 190. 


49. Dietzel v. New York, 112 N.E. 
720, 218 N.Y. 270. 


50. See cases infra this section; 
and § 189. 


[a] Mlustrations.—(1) A _ notice 
that defendant is going to do an act 
justifies a presumption that the do- 
ing of it thereafter was by him. 
Gourdier v. Cormack, 2 E.D.Smith (N. 
Y.) 200. (2) A trespass by a servant 
in the course of his employment is 
presumed to be at his master’s di- 
rection. Carter v. Pinchbeck, 41 S.C. 
L. 356. (3) One who buys and pays 
for property is presumed to be the 
owner. Kelly v. Davidson, 7 N.Y.St. 
481. (4) Entry by a person having 
right of entry is presumed to be un- 
‘der the right. Benson v. Bolles, 8 
Wend. (N.Y.) 175; MeGrady v. Mill- 
er, 14 Vt. 128. (5) Alterations and in- 
terlineations in a document relating 
to title made by a public officer are 
presumed to have been made prior to 
execution, Wilbur v. Wilbur, 13 
Mete. (Mass.) 405. (6) Defendant’s 
name on wagons used, to haul dirt 
from plaintiff’s premises raises a pre- 
sumption that they were in use in 
defendant’s service. Leubuscher v. 
Bailey. 102 N.Y.S. 756, 52 Misc. 661. 
(7) However, on proof that defend- 
ant took some of the trees from plain- 
tiff’s land for which he sues, plaintiff 
cannot show that defendant had no 
jland in the vicinity and so must be 
trespassing on some one, to raise a 
presumption that the rest were taken 
from plaintiff’s land. Sorrel v. Car- 
lin, 23 la.Ann. 528. 


51. Griffin v. Creppin, 60 Me. 270; 
Stone v. ‘Perkins, 117 S:W.. 717, 217 


Vv. 
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there is a pre- 


Mo. 586; Van Nostrand v. Hubbard, 
54 N.Y.S. 739, 35 App.Div. 201; Wa- 
ters v. Dennis Simmons Lumber Co., 
70 S.H. 284, 154 N.C. 232. 


{a] This presumption prevails 
even though the owner was a mar- 
ried woman and she and her husband 
entered into possession. Van Nos- 
trand v. Hubbard, 54 N.Y.S. 739, 35 
App.Div. 201. 


52. Lehigh & H. R. Ry. Co. v. An- 
taliss, 80 A. 469, 81 N.J.Law 685; 
Lyles v. Fellers, 127 S.E. 841, 131 S. 
C. 387; Gore v. Whiteville Lumber 
Co., 96 S.E. 683, 110 S.C. 474. 


58. Brimmer v. Proprietors Long 
Wharf, 5 Pick. (Mass.) 131. 


54. Watkins v. Gale, 13 Ill. 152; 
woos v. Weaver, 92 S.H. 1001, 121 Va. 


[a] But where a boundary is in 
dispute the presumption of wilfulness 


fails. Gunn v. Harris, 14 S.E. 593, 88 
Ga. 439. 
55. Fidelity-Philadelphia Trust 


Co. v. Lehigh Valley Coal Co., 143 A. 
474, 294 Pa. 47. 


56. Snedecor v. Pope, 
143 Ala. 275. 


[a] Thus an allegation in the 
declaration that the trespass was 
against the will of plaintiff did not 
put upon him the burden of proving 
non-consent, but defendant must 
plead and prove plaintiff’s consent. 
Tea v.' Pope, 39 So. 318, 143 Ala. 


39 So. 318, 


57. City_& Suburban Realty Co. of 
Baltimore City v. Sachse, 139 A. 529, 
154 Md. 34. 


58. Shippen Bros. Lumber Co. v. 
Gates, 70 S.E. 672, 186 Ga. 37. See 
also Evidence § 14. 


[a] Thus where a deed of stand- 
ing timber gave to the grantee the 
right to cut and remove trees of cer- 
tain dimensions and kinds within a 
reasonable time from the date of tthe 
instrument, if there were special ex- 
trinsic circumstances tending to limit 
the period within which the trees 
should be removed in order to take 
them within a reasonable time, the 
burden of proving such facts would 
be upon the party asserting a termi- 
nation of the grantee’s estate in the 
timber for failure to remove it with- 
in a reasonable time. Shippen Bros. 
ee Co. v. Gates, 70 S.E. 672, 136 

a. " 


59. 
152. 


Millet v. Beganson, 
See also cases 


Y 45 N.S. 
infra this sec- 


Di Glee 


[$§ 187- 


sumption of possession by the owner,*! that title 
will be presumed to be in the party in possession,”* 
that title and possession are presumed to continus 
till an ouster is shown,*? that an act of trespass — 
was willful,®4 and that the owner knows the bound- 
aries of his land.®* 
a pleading does not shift the burden of proof, but 
it remains as it would have been if the pleading had 
taken the proper course.°® 
that trespass in opening a road did not raise a pre- 
sumption of malice or reckless disregard of. plain- 
tiff’s rights, authorizing punitive damages.*? 


[§ 189] b. Plaintiff's Burden. 
the general. rule that the burden of proof rests upon 
the party who has. the affirmative of the issue, as 
determined by the pleadings,®* plaintiff must prove 
the allegations of his complaint.®® 
been held that he must prove his title,®® or posses- 


An improper anticipation in 


It has also been held 


In keeping with 


Thus, it has 


tion. 


60. Ark.—Price v. Greer, 88 S.W. 
985, 76 Ark. 426. 


Cal.—Ellery vy. Pacific Lumber Co., 
281 P. 428, 101 Cal.App. 167. 


Del.—Truitt v. Osler, 90 A. 467, 27 
Del. 555; Truitt v. Warrington, 84 A. 
9, 26 Del. 357. 


Ga.—Wilbanks v. Byrd-Matthews 
Lumber Co., 92 S.E. 281, 146 Ga. 750; 
Alaculsy Lumber Co. v. Gudger, 68 
S.E. 427, 134 Ga. 603; Pope v. Shipp, 
156 S.E. 633, 42 Ga.App. 480; Las 
Cogan & Co. vy. Dennard, 89 S.E. 491, 
18 Ga.App. 421. 


Ky.—Griffith Lumber Co. v. Kirk, 
14 S.W.(2d) 1075, 228 Ky. 310; Ste- 
phens v. Terry, 198 S.W. 768, 178 Ky. 
129; Williams v. Brush Creek Coal 
Co., 148 S.W. 372, 149 Ky. 188; Char- 
leroi Timber & Cannel Coal Co. v. 
Licking Coal & Lumber Co., 116 S.W. 
682; Warden v. Addington, 115 S.W. 
241, 131 Ky. 296; Le Moyne vy. Ander- 
ere S.W. 848, 123 Ky. 584, 29 Ky. 


La.—tTriche v. Brownell-Drews 
Lumber Co., 141 So. 44, 174 La. 512; 
River & Rail Terminals v. Louisiana 
Ry..é& Nav-.Co.7i80' Sowssr. Wie dues 
223; Tircuit v. Burton-Swartz Cypress 
Co., 110 So. 489, 162 La. 319; Haas v. 
Whatley, 135 So. 249, 17 La.App. 87; 
Walker v. Baer-Thayer Hardwood Co., 
126 So. 541, 14 La.App. 381 [mod 129 
So. 218, 14 La.App. 381]. 


Me.—Penobscot Development Co. vy. 
Scott, 157 A. 311, 130 Me. 449; Ripley 
v. Trask, 76 A. 951, 106 Me. 547. 


Mo.—Norman v. Summerfield-Jones 
Const. Co., (App.) 18 S.W.(2d) 559 
{transf (Sup.) 4 S.W.(2d) 1064]. 


N.H.—Williams yv. Duston, 11 P 
690, 79 N.H. 490. hae 


N.C.—Bullard v. Hollingsworth, 53 
S.E. 441, 140 N.C. 634; Monk v. Wil- 
mington, 49 S.E. 345, 137 N.C. 322. 


Pa.—Christy v. Philadelphia & R. 
Ry. Co., 94 A. 833, °249 Pa. 245. 


R.I.—Faulkner v. Rocket, 8 
380, 33 R.I. 152. , Ses 


S.C.—Boozer v. Evans, 96 S.E. 
109 S.C. 374. Sane 


Tex.—kKirby Lumber Co. vy. St 
141 S.W. 295. Bit 


B.C.—Esquimalt, ete, R. Co. v. 
HCE TT a 26 B.C. 104, 44 Dom.L.R. 


[a] Sufficiency 


of titl 
shown.—(1) ae 
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sion,®! as the case may be, the location of the tres- 
pass,°? the act of trespass,** the damage,** the proxi- 
mate cause of the damage,*® and the fact that all 
defendants participated in the trespass,°® but scienter 
need not be proved.*? Furthermore the wrong must 
be proved as alleged by plaintiff.*® 
ant has set up a justification, plaintiff must establish 


to recover in an action for trespass, 
he must show apparently good title, 
that is, one which on its face seems 
to convey title. Triche v. Brownell- 
Drews Lumber Co., 141 So. 44, 174 
La. 512. (2) Plaintiff in trespass in 
actual possession as owner under re- 
corded title held not required to show 
perfect title, where defendant merely 
denied plaintiffs title. River & Rail 
Terminals v. Louisiana Ry. & Nav. 
Co., 180 So. 337, 171 La. 223. 


{b] Applications of rule——(1) In 
trespass quare clausum fregit plain- 
tiff, who proves that he was in pos- 
session when the trespass was com- 
mitted, is entitled to recover without 


further proof of title, unless the de- 


fendant proves a better title, or a pos- 
Session in common with the plaintiff, 
in which case he who proves the legal 
title in himself must prevail. Truitt 
v. Osler, 90 A. 467, 27 Del. 555. (2) 
Plaintiff must show, not only that the 
land in dispute was within his ex- 
terior boundary, but that it was out- 
side of certain prior grants. Charle- 
roi Timber, etc., Co. v. Licking Coal, 
ete: .Co.,. GXy.). 116. S/W... 682.; ‘To 
same effect Stephens v. Terry, 198 
S.W. 768, 178 Ky. 129. (3) Where, 
in an action for trespass, plaintiff 
claimed title as heir, the burden was 
on him to show that he was such heir. 
Priee v. Brown, 85 S.E. 870, 143 Ga. 
671. (4) Plaintiff, suing to recover 
for gravel, had burden of proving 
ownership of land from which gravel 
was taken. Norman vy. Summerfield- 
Jones Const. Co., (Mo.App.) 18 S.W. 


(2d) 559 [transf (Sup.) 4 S.W.(2d) 
1064]. 
61. Ark.—Price v. Greer, 88 S.W. 


985, 76 Ark. 426. 

Del.—David v. State, 89 A. 214, 215, 
27 Del. 464; Pennington v. Lewis, 56 
A. 378, 20 Del. 447. 


Ga.—Alaculsy Lumber Co. v. Gud- 
ger, 68 S.E. 427, 134 Ga. 603. 


Ky.—Chesapeake & O. Ry. Co. Vv. 
Collins, 165 S.W. 680, 158 Ky. 462. 

Me.—Ripley v. Trask, 76 A. 951, 
106 Me. 547. 

N.H.—Williams v. Duston, 111 A. 
690, 79 N.H. 490. 
- N.C.—Hulse v. Brantley, 
510, 110 N.C. 134. 

S.c.—Boozer v. Evans, 96 S.E. 126, 
109 S.C. 374; Cathcart v. Matthews, 
89 S.E. 1021, 105 S.C. 329. 


[a] Statement of rule.——To main- 


14 S.E. 


- tain an action of trespass quare clau- 


sum fregit, the plaintiff must prove 
that he was in possession, actual or 
constructive, when the trespass was 
committed. Cathcart v. Matthews, 89 
S.E. 1021, 105 S.C. 329. 


[b] Reliance on surveys.—Where 
a statute requires that surveys of 
Jand be recorded in order to be evi- 
dence of possession, plaintiff, relying 
on them, must show that they were 
recorded. Rivers v. Burbank, 13 Nev. 
398. 

62. lIlsley v. Kelley, 94 A. 939, 113 
Me. 497; Adams v. Warner, 204 N.Y.S. 
613, 209 App.Div. 394; Bennett _v. 
Chesapeake & Potomac Telephone Co., 
135 S.H. 279, 102 W.Va. 382. 


[a] Location of lot line.—In tres- 


TRESPASS 


1:8? 


Where defend- 


pass for cutting and removing tim- 
ber under the claim that it was lo- 
cated upon a certain numbered lot, 
the burden was upon plaintiffs ‘to 
prove the location of the lot line as 
originally located. Ilsley v. Kelley, 
94 A. 939, 118 Me. 497, \ 


68. Stoneman-Zearing Lumber Co. 
v. McComb, 122 S.-W. 648, 92 Ark. 297; 
Truitt v. Warrington, 84 A. 9, 26 Del. 
357; Cook v. Curtis, 131 A. 204, 125 
Me. 114; Inhabitants of Town of 
Rangeley v. Snowman, 99 A. 41, 115 
Me. 412. 


[a] Unlawful entry.—It is in- 
cumbent upon the plaintiff to prove 
the unlawful entry. Cook v. Curtis, 
131 A. 204, 125 Me. 114; Inhabitants 
of Town of Rangeley v. Snowman, 99 
A. 41, 115 Me. 412. 


64 Ark.—Stoneman-Zearing Lum- 
ber Co. v. McComb, 122 S.W. 648, 92 
Ark. 2:97. 


Del.—Truitt v. Warrington, 84 A. 
95°-26-Del. 357: 


- La.—Alexandrer v. Town of Ruston, 
121 So. 669, 9 La.App. 608. 


Me.—Rollins v. Blackden, 92 A. 
521, 112 Me. 459, Ann.Cas.1917A 875. 


Tex.—Shell Petroleum Corporation 
EO e gant a (Civ.App.) 87 S.W.(2d) 


[a] Applications of rnle—(1) A 
landowner must prove facts enabling 
jury to estimate with certainty dam- 
age resulting from trespass. Shell 
Petroleum Corporation v. Parker, 
(Tex.Civ.App.) 37 S.W.(2d) 1064. (2) 
Plaintiff, seeking manufactured value 
of timber, must prove that the tim- 
ber was so manufactured by defend- 
ants (Ripy v. Less, 118 S.W. 1084, 55 
Tex.Civ.App. 492), .(3) and that de- 
fendant removed timber knowingly or 
negligently (Dennis v. Knox, (Tex. 
Civ.App.) 18 S.W.(2d) 1089). (4) 
In trespass de bonis asportatis, plain- 
tiff, in order to recover, must prove 
the value of the goods. Truitt v. 
Warrington, 84 A. 9, 26 Del. 357. (5) 
In an action for cutting and remov- 
ing timber on plaintiff’s land, the 
burden of proof is on him to show 
the quantity and value of the timber 
eut. Stoneman-Zearing Lumber Co. 
v. McComb, 122 S.W. 648, 92 Ark. 297. 


[b] However, the law will, pre- 
sume damage from the _ trespass. 
Catheart v. Matthews, 89 S.E. 1021, 
105°S.C. 329. 


[e] Willfulness presumed.—(1) 
Where an act of trespass is proved 
it is presumed to be willful (Watkins 
v. Gale, 13 Ill: 152), (2) so as to en- 
able plaintiff to recover the value of 
logs at the time of their conversion 
rather than the value of the stand- 
ing timber (Mississippi River Log- 
ging Co. v. Page, 71 N.W. 4, 68 Minn. 
269); (3) or the value of ore without 
deduction for cost of mining (St. 
Clair v. Cash Gold Min., etc., Co., 47 
P. 466, 9 Colo.App. 235). 


65. Joslin y. Linder, 128 N.W. 500, 
26 S.D. 420. 


[a] hus in an action for damage 
for the loss of a horse occasioned by 
defendant’s unlawful removal of a 
fence from plaintiff's land, the burden 
of proof rests upon the plaintiff to 
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any facts admitting the justification but avoiding 
The rule of criminal law that a man is pre- 
sumed innocent until proven guilty does not apply 
to a civil trespass.7° 

[§ 190] c. Defendant’s Burden. 
proof rests upon defendant when be has the affirma- 
tive of the issue.** Defendant is ordinarily required 


The burden of 


establish that the loss of the horse 
was the proximate result of defend- 
ant’s unlawful act. Joslin v. Linder. 
128 N.W. 500, 26 S.D. 420. 


66. See cases infra this note. 


[a] Thus (1) in an action for 
trespassing on plaintiff’s land and 
constructing a sewer, where defend- 
ants pleaded a general denial, fur- 
ther defenses that the sewer was laid 
with plaintiff’s consent and on a right 


of way condemned for sewer pur- — 


poses, did not relieve plaintiff of the 
burden of proving that all the defend- 
ants participated in the trespass. 
Ewen v. Hart, 166 S.W. 315, 183 Mo. 
App. 107. (2) In an action against 
joint trespassers the burden was on 
the plaintiff to prove concert of ac- 
tion. Lewisburg, ete., R. Co. v. Min- 
ton, 7 Tenn.Civ.A. 71. 


67. Theyer v. Purnell, [1918] 2 K. 
Bi 333: 


68. Mead v. Pollock, 99 Ill.App. 
151; Gordner vy. Blades Lumber Co., 
56 S.E. 695, 144 N.C. 110; and cases 
infra this note. 


[a] Place of trespass (1) must be 
proved as alleged, as, in trespass to 
land, that the act was on plaintiff’s 
land. Thus, in trespass against a 
highway commissioner for remov- 
ing a fence where plaintiff bounded 
the locus on a highway and defend- 
ant justified that the fence was in 
the highway, the burden of proof was 
on plaintiff to prove the place was 
as alleged (Holbrook v. McBride, 4 
Gray (Mass.) 215); (2) and so plain- 
tiff has the burden to show that a 
wharf whose removal was complained 
of was on his land and if defendant 
counterclaims for erecting a wharf on 
his land he must prove that it was on 
eae (Zwicker v. Morash, 34 N.S. 
555). 


[b] However, where plaintiff de- 
scribes the land by metes and bounds 
“except two hundred and fifty acres 
previously granted’ defendant must 
show the act was on the part previ- 
ously granted. McCormick v. Mon- 
roe, 46 N.C. 13. 


[c] If defendant admits act it has 
been held that the burden is on him 
to show it was not done on plaintiff's 
property. Campbell v. King, 32 Mo. 
App. 38.° 


69. See cases infra this 


[a] . Tllustrations.—(1) 
obtaining a license under 
fendant justified must be 
plaintiff. Mason y. Postal Tel. Cable 
Co: (542) Sa. 163, (4S Cr obits (2) 
Matter postponing the statute of limi- 
tations must be shown by plaintiff. 
Thus where the statute provided that 
limitation should run as to injuries 
to timber from the date of discovery 
by plaintiff it was held that the bur- 
den was on plaintiff to show the date. 
Citizens’ Bank vy. Jeansonne, 45 So. 
367, 120 La. 393. (3). Where a justi- 
fication under a distress is set up the 
burden of proof is on plaintiff to 
show .that the goods taken were ex-. 
empt under the statute. Van Sickler, 
v. Jacobs, 14 Johns. (N.Y.) 434. 


70. Bonelli v. Bowen, 11 So. 791, 
70 Miss. 142. 


71. See Evidence § 14 et seq. 


note. 


Fraud in 
which de- 
shown by 


1004 [63 C.J.] 


to prove a justification pleaded by him*? including 
such matters as a public right,7? an easement,’* a 
right by contract,7® a consent or license,’* legal 


72. Ala—WMiller-Brent Lumber Co. 
v. Dillard, 75 So. 308, 201 Ala. 18; 
Cook v. Thornton, 20 So. 14, 109 Ala. 
523. 


Cal.—Rondell v. Fay, 
Phelps v. Arnold, 297 P. 
App. 518. 


Conn.—Black v. O’Hara, 5 A. 598, 
54 Conn. 17. 


Del.—Pennington v. 
378, 20 Del. 447. 


D.C.—District of Columbia v. Rob- 
inson, 14 App.D.C. 512 [aff 21 S.Ct. 
283, 180 U.S. 92, 45 L.Ed. 440]. 


Tll.—Northern Trust Co. v. Palm- 
er, 49 N.E. 553, 171 Ill. 388; Hudson 
v. Miller, 97 Ill.App. 74. 


Towa.—Mathias v. Mathias, 149 N. 
W. 87, 167 Iowa 81. 


Ky.—Louisville Property Co. v. 
Lawson, 174 S.W. 29, 1638 Ky. 633; 
Columbia Land, etc., Co. v. Tinsley, 
60 S.W. 10, 22 Ky.L. 1082; Caskey v. 
Lewis, 15 B.Mon. 27; Hope v. Cason, 
3 B.Mon. 544. 


La.—Tensas Delta Land Co. v. 
Fleischer, 62 So. 129, 132 La. 1021. 


Me.—Hilton v. Erskine, 98 A. 561, 
115 Me. 549; Woodbridge v. Conner, 
49 Me. 353, 77 Am.D. 263; Weed v. 
Sibley, 40 Me. 356. 


Md.—Burgess of New Windsor v. 
Stocksdale, 52 A. 596, 95 Md. 196. 


Mich.—Kent County Agricultural 
Soc. v. Ide, 87 N.W. 369, 128 Mich. 
423. 


Minn.—Danielson v. Kyllonen, 126 
N.W. 404, 111 Minn. 47. 


Mont.—Jorgenson v. Story, 254 P. 
427, 78 Mont. 477. 


Neb.—Peterson v. Hopewell, 76 N. 
W. 451, 55 Neb. 670; Shaffer v. Stull, 
48 N.W. 882, 32 Neb. 94. 


Nii Lehichueés HH, Re Rye Coniy. 
Antalics, 80 A. 469, 81 N.J.Law 685; 
Heiser v. Martin, 9 N.J.L.J. 277. 


N.Y.—Wheeler v. Lawson, 8 N.EH. 
360, 103 N.Y. 40; Bunke y. New York 
Tel. Co., 97 N.Y.S. 66, 110 App.Div. 
241 [aff 81 N.E. 1161, 188 N.Y. 600]. 


N.C.—Williford v. Williams, 37 S. 
ray eae © Oy = 


Pa.—Bassett v. Pennsylvania R. 
Co., 56 A. 772, 201 Pa. 226; Jackson 
v. Gunton, 26 Pa.Super. 203 [aff 67 
A. 467, 218 Pa. 275]. 


R.I.—Chapman vy. Pendleton, 82 A. 
1068, 34 R.I. 160; Faulkner v. Rock- 
et, $0 Ay 380,38 RD. 11525 avin: Vv. 
Dodge, 73 A. 376, 30 R.I. 8; Shibley 
ve Gendron, 57) A.6304,, 26) SRals bo 19; 
Carpenter v. Logee, 53 A. 288, 24 R.I. 
383; Wilbur v. Peckham, 47 A. 597, 
92 R.I. 284; Collier v. Jencks, 34 A. 
998, 19 R.I. 493. 


S.c.—Cathcart v. Matthews, 74 S.BE. 
985, 91 S.C. 464, Ann.Cas,1914A 36. 


32 Cal. 354; 
SL ala e@als 


Lewis, 56 A. 


Tex.—Kirby Lumber Co. v. Stew- 
art, 141 S.W. 295. 
Eng.—Hayling v. Okey, 8 Exch. 


531, 155 Reprint 1461. 


B.C.—Esquimalt, etc., R. Co. v. Mc- 
Lellan, 26 B.C. 104. 


N.S.—Miller v. Wolfe, 30 N.S, 277. 


Ont.—Baker v. Ryckman, 17 Ont. 
W.N. 196. 
{a] However, (1) in New Hamp- 


shire, in trespass quare clausum, 


TRESPASS 


when issue is joined upon a traverse 
of the plea of soil and freehold, the 
burden of proof is on plaintiff. Tabor 
v. Judd, 62 N.H. 288. (2) Defendant 
need not prove title in himself but 
may rely on weakness of plaintiff's 
title. McKenzie v. Blue, 17 Ont.W.N. 
183. (3) Where plaintiff bounded his 
land on a highway, he must prove 
that the locus was not in the high- 
way, although defendant alleged in 
justification that the act was done 
in the highway. Holbrook vy. 

Bride, 4 Gray (Mass.) 215. °., 


73. See cases infra this note. 


[a] Highway at the locus. must be 
proved as alleged. District of Colum- 
bia v. Robinson, 14 App.D.C. 512 [aff 
21S: Cte i2/83= 180) U.S. 925) 45" id. 
440]; Weed v. Sibley, 40 Me. 356; 
Burgess, ete. of New Windsor v. 
Stocksdale, 52 A. 596, 95 Md. 196; 
Danielson v. Kyllonen, 126 N.W. 404, 
111 Minn. 47; Peterson v. Hopewell, 
76 N.W. 451, 55 Neb. 670; Shaffer v. 
Stull, 48 N.W. 882, 32 Neb. 94; Faulk- 
ner v. Rocket, 80 A. 380, 33 R.I. 152. 


-[b] Public common must also be 
proved as alleged by defendant. Wil- 


vee v. Peckham, 47 A. 597, 22 R.1. 
74 See cases infra this note. 
[a] Prescriptive right of way 


must be proved as alleged, as a pre- 
scriptive right of way. Black v. 
O'Hara} 5. Al, 598-54 Conn. i) Pen= 
nington v. Lewis, 56 A. 378, 20 Del. 


447; Hilton v. Erskine, 98 A. 561, 115 
Me. 549. 
[b] Plaintiff’s traverse of a plea 


of private way put the burden of 
proof upon defendants. Faulkner vy. 
Rocket, 80 A. 380, 38 R.I. 152. 


75. Columbia Land, ete. Co. v. 
Tinsley, 60 S.W. 10, 22 Ky.L. 1082; 
ee v. Williams, 37 S.E. 74, 127 


[a] Plaintiff’s ratification of con- 
tract.—In trespass in which defend- 
ant relied upon a release from a pur- 
chaser of the land under an execu- 
tory contract of only one of the plain- 
tiffs, the burden was on defendant to 
show that the other plaintiffs rati- 
fied such contract. Mathias v. Ma- 
thias, 149 N.W. 87, 167 Iowa 81. 


[b] Timber contract.—(1) Where 
plaintiff proved the cutting and re- 
moval of his timber, the burden was 
on defendant to prove that such tim- 
ber was embraced in his timber con- 
tract. Miller-Brent Lumber Co. v. 
Dillard, 75 So. 308, 201 Ala. 18. (2) 
But, where plaintiff sued for cutting 
timber on his land, defendant rely- 
ing on a contract of sale of timber 
executed by plaintiff's predecessor 
in title does not have the burden of 
proof to show that the timber taken 
was on the land included in the con- 
veyance to him.: Kirby Lumber Co. 
Motta ont (Tex.Civ.App.) 141 S.W. 

5. 


76. Northern Trust Co. v. Palmer, 
49 N.E.-553, 171 Ill. 883; Bunke v. 
New. .York 'Tel.sCo., 9% N:¥.Si 662120 
App.Div. 241 [aff 81 N.E. 1161, 188 N. 
Y. 600]; Collier v. Jencks, 34 A. 998, 
19 Ri. 493. 


[a] Invitation to visit home.—A 
presumption of an invitation to visit 
a home never arises against express- 
ed disavowal thereof. Phelps v. Ar- 
nold, 297 P. 31, 112 Cal.App. 518. 


[b] Conditional license.—If a con- 


authority,’7 or title.7® 
be incumbent on him to show that the trespass was 
committed by another.7® One charged wite trespass 


Mc- 


It has also been held to 


ditional license is relied tyon aS a 
defense to an action of trespass, the 
burden of proving the license and 
performance of its conditions is upon 
defendant who asserts them. Chap- 
man vy. Pendleton, 82 A. 1063, 34 R.I. 
160. 


77. See cases infra this note. 


“A party who justifies the taking 
of another’s property, under legal au- 
thority or process, must show that 
he has acted strictly in conformity 
with the requirements of the law.” 


Jorgenson y. Story, 254 P. 427, 78 
Mont. 477. 
[a] Thus (1) the’ sheriff must 


show that a sale of goods which he 
attached as the vendor’s was bad as 
in fraud of creditors (Cook v. ‘Thorn- 
ton, 20 So. 14, 109 Ala. 523); (2) and 
where goods are taken for nonpay- 
ment of a tax, defendant must show 
a tax due and a right to take as col- 
lector (Woodbridge v. Conner, 43 Me. 
353, 77 Am.D. 263). 


78. Tensas Delta Land Co. v. 
Fleischer, 62 So. 129, 132 La. 1021; 
pa ceo v. Lawson, 8 N.E. 360, 103 N. 


[a] Thus (1) in a suit by the hold- 
er of a patent mentioning no exclu- 
sions to recover for cutting timber 
on land within its exterior lines, bur- 
den held to be on defendant to show 
that his senior patent covered the 
land. Louisville Property Co. v. Law- 
son, 174 S.W. 29, 163 Ky. 633. (2) 
Where a prima facie title is proved 
by the production of a deed, the bur- 
den of bringing in evidence of inva- 
lidity of the deed is on defendant. 
Jackson v. Gunton, 26 Pa.Super. 203 
[aff 67 A. 467, 218 Pa. 275]. 


{[b] As against plaintiff in pos- 
session.—Defendant must prove ti- 
tle. Cathcart v. Matthews, 74 S.E. 
985, 91 S.C. 464, Ann.Cas.1914A 36; 
Baker v. Ryckman, 17 Ont.W.N. 196. 


[c] Under plea of libernm tene- 
mentum (I) defendant must prove 
his title to the land as alleged (Cas- 
key v. Léwis, 15 B-Mon. (Ky.) 27; 
Hope v. Cason, 3 B.Mon. (Ky.) 544; 
Lehigh & H. R. Ry. Co. v. Antalics, 
80 A. 469, 81 N.J.Law 685; Faulkner 
v. Rocket, 80 A. 380, 33 R.I. 152; 
Lavin v. Dodge, 73 A. 376, 30 R.I. 8; 
Carpenter v. Logee, 53 A. 288, 24 R.I. 
383; Wilbur v. Peckham, 47 A. 597, 
22 R.I. 284; Providence v. Adams, 10 
R.I. 184); (2) as title by adverse pos- 
session (Miller v. Wolfe, 30 N.S. 277 
[payment of rent must be negatived 
for twenty years prior to action 
brought, not to trial]); (3) or by 
condemnation proceedings (Bassett 
v. Pennsylvania R. Co., 50 A. 772, 201 
Pa. 226 [defendant must show the 
locus was part of the land condemn- 
ed]); (4) and upon such a plea 
plaintiff is entitled to recover if de- 
fendant fails to show title according 
to his plea (Carpenter v. Logee, 53 
A. 288, 24 R.I. 383). (5) And if the 
title alleged is good in part only, de- 
fendant must show the act was done 
within the efficient part. Rondell y. 
Fay, 32 Cal. 354. 


79. Savannah Electric & Power 
ee v. Horton, 162 S.E. 299, 44 Ga App. 


fa] Thus in an action against a 
power company for trespass in at- 
taching supports for wires to plain- 
tiffs’ garage, defendant, following 
proof of its use and control of the 
wires, had the burden of introducing 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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has the burden of showing that he acted through 
a mistake and unintentionally’® and that the tres- 
Good faith on the part of 
a trespasser is a fact, and must be proven as any other 
fact,*? but defendant’s admission that he removed 


pass was not willful.81 


certain timber did not place upon 


of proving good faith, to avoid liability for the manu- 
Where a trespass renders proof 
as to damage difficult, the presumption is against 


factured value.’ 


the trespasser.’ 


Benefit of plaintiff’s evidence showing a defense 
not pleaded. According to some decisions defendant 


evidence to show that the original 
and only trespass was committed by 
its predecessor. Savannah Electric 
& Power Co. v. Horton, 162 S.E. 299, 
44 Ga.App. 578. 


80. Elkhorn-Hazard Coal Co. v. 
Kentucky River Coal Corporation, 20 
F.(2d) 67; Petroman v. Anderson, 
135 A. 391, 105 Conn. 366; Whitman 
v. Lowe, 126 A. 518, 98 Vt. 152. 


[a] Mitigation of damages.—The 
burden is on defendant to prove a 
mistake warranting mitigation of 
damages for trespass. Petroman v. 


Anderson, 135 A. 391, 105 Conn. 366.’ 


S81. Wood v. Weaver, 92 S.E. 1001, 
121 Va. 250: 


82. Kahle v. Crown Oil Co., 100 N. 
E. 681, 180 Ind. 1381. 


83. Dennis v. Knox, 
App.) 18 S.W.(2d) 1089. 


84. See cases infra this note. 


[a] Hence (1) if defendant min- 
gles ore taken from plaintiff's land 
with his own, plaintiff can recover the 
whole unless defendant proves how 
much is his (Little Pittsburg Consol. 
Min. Co. v. Little Chief Consol. Min. 
Co. 17-P.-760, 11 Colo. 223, 7 Am.S.R. 
226;.St. Clair v. Cash Gold Min., etc., 
Co., 47 P. 466, 9 Colo.App. 235); (2) 
and the presumption as to number, 
quantity, and value of articles of per- 
sonalty taken is against the trespass- 


(Tex.Civ. 


er (Harris v. Rosenberg, 43 Conn. 
227) 
[b] Wowever, proof of the taking 


of property raises no presumption 
that defendant took other property in 
the same place which was found to 
be missing, in the absence of proof 
of opportunity to take, as that it was 
there immediately before and missed 
immediately after. Harris v. Rosen- 
berg, 43 Conn. 227. 


85. Peek v. Goss, 6 Heisk. (Tenn.) 
108; Tacoma Light, etc., Co. v. Hu- 
son, 42 P. 536, 13 Wash. 124. Contra 
Walker v. Hitchcock, 19 Vt. 634. 


[a] MTllustrations.—(1) A consta- 
ble called by plaintiff to prove that 
he took as defendant’s agent can 
show he attached as property of an- 
other, although that was not pleaded. 
Southwick v. Berry, 1 Pinn. (Wis.) 
559. (2) Where plaintiff by his evi- 
dence locates the trespass in a high- 
way, defendant can show that he act- 
ed as overseer of highway. Wolf v. 
Holton, 28 N.W. 524, 61 Mich. 550. 


86. Williams v. Hathaway, 40 A. 
418) 20 RA 534. 


87. See Evidence § 89 et seq. 


gs. Ala.—Granade v. U. S. Lumber 
& Cotton Co., 1389 So. 409, 224 Ala. 
185; Hopper v. Pennington, 110 So. 
389, 215 Ala. 266; Tennessee Coal, 
Tron & R. Co. v. Kimball, 96 So. 329, 
209 Ala. 466; Louisville & N. R. Co. 
v. Bartee, 86 So. 394, 204 Ala. 539, 12 
ACER. 2517) Southern, Ry. Co,.-v. 
Hayes, 62 So. 874, 183 Ala. 465, 
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can take advantage of a bar to the action which was 
not pleaded by him but appears from plaintiff’s evi- 
dence,*® and in such eases plaintiff’s evidence may 
be considered in mitigation of damages.*® 


[§ 191] 2. Admissibility—a. In General. 
ant to general rules elsewhere stated,*’ any relevant, 
material, and competent evidence is admissible to 
prove or disprove the facts in issue in an action of 
In compliance with this principle, evi- 


Pursu- 


dence of various facts connected with the trespass 


Southern Cotton Oil Co. v. Harris, 57 
So. 854, 175 Ala. 323; W. K. Syson 
Timber Co. v. Dickens, 40 So. 753, 146 
Ala. 471; Snedecor v. Pope, 39 So. 318, 
143 Ala. 275; Burns v. Campbell, 71 
Ala. 271. 


Conn.—Avery v. White, 76 A. 360, 
83 Conn. 311; Merwin v. Backer, 68 
A. 373, 80 Conn. 338; Avery v. White, 
66 A. 517, 79 Conn. 705. 


Del.—Spicer v. Dashiells, 94 A. 901, 
28 Del. 493. 


Ga.—Northeastern R. Co. v. Haw- 
kins, 62 Ga. 164. 


Ill.—Lee v. Dickman, 147 N.E. 380, 
316 Ill. 529; Sherburne v. McGuire, 
197 Ill.App. 486; Hahn v. Schnell, 188 
Ill.App. 312. 


Iowa.—Gregory v. Sorenson, 242 N. 
W. 91; Brown y. Hendrickson, 27 N. 
W. 914, 69 Iowa 749. 


Me.—Heath v. Ricker, 2 Me. 72. 


Md.—Medairy v. McAllister, 55 A. 
461, 97 Md. 488. 


-Mass.—Underwood_ v. 
Cush. 285; O’Linda v. 
Pick 2292) 325 Am D264, 


Mich.—Fahey vy. Crotty, 29 N.W. 
876, 63 Mich. 383, 6 Am.S.R. 305. 


Minn.—Muenkel v. Muenkel, 173 N. 
W. 184, 143 Minn. 29. 


Mo.—Holladay-Klotz Land, etc., Co. 
v. T. J. Moss Tie Co., 79 Mo.App. 543. 


N.H.—Bunten v. Davis, 183 A. 16, 
82 N.H. 304, 45 A.L.R. 1409. 


N.C.—Wallier v. Dudley, 138 S.E. 
595, 194 N.C. 139; Williams v. Cape 
Bn Lumber Co., 96 S.E. 950, 176 N. 

. 174. é 


Pa.—Kennedy v. Erdman, 24 A. 643, 
150 Pa. 427; Stultz v. Dickey, 5 Binn. 
285, 6 Am.D. 411; Thompson v. W. 
P. Zartman Lumber Co., 55 Pa.Super. 


Carney, 1 
Lothrop, 21 


802; Behrens v. Mountz, 37 Pa.Super. 


326; 
395. 

R.I.—Semonian v. Panoras, 116 A. 
447,44 RAS 165, 205A. LR. 83 freargs 
den LL?) AL 8235,.22:0) PALI R.* 8345. -Co= 
operative Bldg. Bank v. Hawkins, 73 
A. 617, 30 R.L. 171. 


S.C.—Floyd v. Montgomery Lum- 
ber Co., 98 S.E. 139, 111 S.C. 382. 


Tex.—Fowler v. Stonum, 6 Tex. 60; 
Dennis vy. Knox, (Civ.App.) 18 S.W. 
(2d) 1089. 


Vt.—Hathaway v. Goslant, 
Sa De iewatne loo. 


Wash.—Fowler v. Harrison, 81 P. 
1055, 39 Wash. 617. é 


Eng.—Gerrard v. Cooke, 2 B.&P. 
N.R. 109, 127 Reprint 565; Bikker v. 
Beeston, 2 F.&F. 410, 175 Reprint 
1119. 


See also cases passim this section; 
and § 192 et seq. 


[a] Who may testify.—(1) The 


Trexler v. Africa, 33 Pa.Super. 


59 A. 


has been held admissible,*® as for example, evidence 
of usage to support a claim that an act alleged to 


identity of property taken by de- 
fendant with that held by plaintiff 
under writ of replevin may be shown 
by the officer who executed the writ. 
Woodward v. Garey, 2 Walk. (Pa.) 
447. (2) Plaintiff may testify as to 
the trespass. Gray v. Joiner, 56 S.E. 
752, 127 Ga. 544. 


89. See cases infra this note and 
notes 89—-97.< 


[a] Evidence held admissible.— 
(1) In action for cutting and burning 
of timber belonging to plaintiffs’ tes- 
tator, where defendant claims that it 
had not participated in the unlawful 
acts which had been committed by 
another company, plaintiffs had the 
right to show that defendant and oth- 
er company, though having two 
names, were in fact but one company. 
Williams v. Cape Fear Lumber Co., 
96 S.E. 950, 176 N.C. 174. (2) In ac- 
tion for cutting timber, evidence re- 
garding whether witness was work- 
ing for buyer of timber from plaintiff 
when he had possession of property 
held improperly excluded. Granade 
v. U. S. Lumber & Cotton Co.,-139 So. 
409, 224 Ala. 185. (3) In an action 
for damages for assault upon plain- 
tiff’s home and property in the night- 
time, evidence that one of the defend- 
ants, jointly sued, had counseled re- 
straint of lawlessness at the time of 
an affray, was admissible as to him. 
Muenkel v. Muenkel, 173 N.W. 184, 
143 Minn. 29. (4) In action to re- 
cover damages for destruction of 
flowers and plants in greenhouse, evi- 
dence respecting advertisement pub- 
lished under direction of defendant 
in respect to sale of flowers held 
properly admitted. Gregory v. Sor- 
enson, (Iowa) 242 N.W. 91. (5) 
Where it appeared that plaintiff’s 
property injured was being used il- 
legally by-him he can show that he 
had made an honest effort to comply 
with the law. Fowler v. Harrison, 
81 P. 1055, 39 Wash. 617. (6) De- 
fendant may upon proper plea go into 
proof of the title upon which he re- 
covered in an ejectment suit, he hav- 
ing failed to justify and the judgment 
having been set aside as irregular. 
Bikker v. Beeston, 2 F.&F. 410, 175 
Reprint 1119. 


[b] As bearing on weight and 
credibility (1) of plaintiff's evidence 
that a tax payment was intended to 
pay taxes on two tracts the amount 
of the payment is admissible. Trex- 
ler v. Africa, 33 Pa.Super. 395. (2) 
In action for trespass, survey under 
order of orphans’ court or partition 
proceedings in chancery held to be 
considered by the jury and given such 
weight as they think same are enti- 
tled to. Spicer v. Dashiells, 94 A. 901, 
28 Del. 493. ™ 


[c] Where ratification is in issue 
evidence of repudiation by a principal 
of his agent’s act done outside the 
scope of his authority is admissible. 
Burns v. Campbell, 71 Ala. 271. 
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be trespass was in fact lawfully done,®° letters,°* 
messages,°? and conversations relating to the tres- 
pass,°? footprints near the place of the trespass,°* 
previous experience of defendant,®® evidence to re- 
but an adverse inference,®® and evidence as to con- 


90. See cases infra this note. 


[a] Claim of right by prescription 
may be supported by evidence of us- 
age. Heath v. Ricker, 2 Me. 72. 


[b] Reasonable use of right of 
way.—Where one has a right of way 
over the land of another, evidence of 
usage is admissible as tending to 
show whether a certain act was a 
reasonable use thereof, or was such 
an abuse of his easement as to make 
him a trespasser. Underwood v. Car- 
ney, 1 Cush. (Mass.) 285; O’Linda 
v. Lothrop, 21 Pick. (Mass.) 292, 32 
Am.D. 261; Gerrard v. Cooke, 2 B.& 
P.N.R. 109, 127 Reprint 565. 


{c] Usage under lease.—Where 
usage annexes to leases the incident 
that the tenant shall have the way- 
going crop, evidence of such usage 
is admissible to show that the taking 
of such crop was not a trespass. 
Stultz vw. Dickey, 5 Binn. (Pa.) 285, 6 
Am.D. 411. 


91. Floyd v. Montgomery Lumber 
Co., 98 S.E. 139, 111 S.C. 382. 


[a] Letters between parties writ- 
ten prior to the alleged trespass were 
admissible to show that the trespass 
was committed after full notice of 
plaintiff’s claim. Floyd v. Montgom- 
Lumber*Co., 98 S:H. 139, 111° S.C: 

92. Hopper v. Pennington, 110 So. 
389, 215 Ala. 266. 


[a] Thus evidence of message giv- 
en to defendant by plaintiff’s agent 
as to ownership of timber cut held 
relevant. Hopper vy. Pennington, 110 
So. 389, 215 Ala. 266. 


93. Southern Ry. Co. v. Hayes, 62 
So. 874, 183 Ala. 465. 


[a] Conversation between plaintiff 
and defendant’s agent, had at the 
time of the trespass, wherein plaintiff 
protested against the trespass and 
the agent insisted that defendant 
could do the act complained of, was 
admissible. Southern Ry. Co. v. 
Hayes, 62 So. 874, 183 Ala. 465, 


94. Gregory v. Sorenson, 
242 N.W. 91. 

95. Bunten v. Davis, 133 A. 16, 82 
N.H. 304, 45 A.L.R. 1409. ‘ 


(lowa) 


96. Sherburne v. McGuire, 197 III. 
App. 486. 

[a] Illustration.—In trespass for 
breaking the close of plaintiff and 


digging and carting away soil from 
plaintiif’s land, in which the issue 
was as to the amount of soil taken, 
evidence that men who were not serv- 
ants or agents of defendant dug and 
carted away soil of plaintiff's was ad- 
missible to rebut any inference that 
such men were acting for defendant, 
so that he should be charged with the 
soil removed by them. Sherburne v. 
McGuire, 197 Ill.App. 486. 


97. Tennessee Coal, Iron & R. Co. 
v. Kimball, 96 So. 329, 209 Ala. 466. 


[a] Conditions must be similar.— 
Evidence of the condition in which 
the door and lock of plaintiff’s house 
were found on the Monday following 
the Thursday on which defendant was 
alleged to have broken in and left the 
door open, resulting in damages is 
competent only if the condition of the 
lock and door at the later date be 
shown similar to that in which de- 
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fendant left them on the earlier date. 
Tennessee Coal, Iron & R. Co. v. Kim- 
ball, 96 So. 329, 209 Ala. 466. 


98. See cases infra this note and 
notes 99-5. 


[a] Evidence held inadmissible.— 
(1) In trespass quare:clausum, evi- 
dence as to defendant’s reason for fil- 
ing a prior bill of equity against 
plaintiff concerning the property, and 
as to the nature of negotiations ‘for 
settlement of the differences, was im- 
material. Co-operative Bldg. Bank 
vi (Hawkins) 73 AS 617,230) $R1s Vad. 
(2) In action for damaging plain- 
tiff's fence and trespassing on his 
land, in which defendant alleged that 
place involved was a public highway, 
exclusion of evidence that fence was 
built by agreement with defendant 
was proper, since, if land in question 
became a public highway prior to 
erection of fence, defendant’s consent 
was immaterial. Lee v. Dickman, 147 
N.B. 380, 316 Ill.-529. (3) In tres- 
pass for breaking the close of plain- 
tiff and digging and carting away soil 
from Dlaintiff’s land, evidence that 
some of defendant’s employees were 
arrested for purloining soil from 
land of plaintiff was irrelevant; the 
only issue being the amount of the 
soil taken (Sherburne v. McGuire, 197 
Ill.App. 486); (4) and evidence that 
defendant obtained a permit to take 
away the soil is immaterial in the 
absence of proof that such permit 
was obtained from the owner of the 
land (Sherburne v. McGuire, supra). 
(5) In trespass to shore land claimed 
by plaintiff by virtue of his owner- 
ship of upland, in which evidence 
that adjacent owner had improved 
shore land in front of his upland had 
been received to show the surround- 
ings, evidence that such adjacent 
owner’s right to the shore had been 
questioned was properly excluded. 
Merwin v. Backer, 68 A. 373, 80 Conn. 
338. (6) In an action for trespass in 
connection “with the removal of 
freight delivered on plaintiff's prem- 
ises by mistake, evidence of the phy- 
sical condition of plaintiff's brother 
was inadmissible, being without 
bearing on the issues or on the meas- 
ure or amount of damages. Louis- 
ville & N. R. Co. v. Bartee, 86 So. 394, 
204 Ala. 539, 12 A.L.R. 251. (7) An 
ordinance of the city of Chicago pro- 
viding for a penalty for the offense 
of unlawfully taking away earth from 
the land of another without first ob- 
taining a permit, is inadmissible in 
evidence in an action of trespass for 
breaking the close of plaintiff and 
digging and carting away soil from 
plaintiff's land, Sherburne y. Mc- 
Guire, supra. (8) Evidence that 
plaintiff had sold cross-ties to defend- 
ant, cut from the land on which the 
trespass was alleged to have been 
committed, was properly rejected. 
Northeastern R. Co. v. Hawkins, 62 
Ga. 164. (9) Evidence that defend- 
ant had a private way leading in other 
direction was immaterial on question 
whether land involved was a public 
highway. Lee v. Dickman, supra. 
(10) Questions as to the securing of 
a stock of goods from his wife by a 
plaintiff in trespass held properly ex- 
cluded as not showing that the plain- 
tiff was without means to purchase 
the goods sued for. Southern Cotton 
Oil Co. v. Harris, 57 So. 854, 175 Ala. 
323. (11) In trespass against two de- 
fendants for turning water into plain- 


ditions after the act of trespass.®” 


On the other 
hand, evidence not competent or not relevant or 
material to a fact in issue is inadmissible,®* such as 
evidence of a party’s general reputation,®® acts done 
on other land? and boundaries between other lands,* 


tiff’s house, exclusion of evidence to 
show that one defendant had paid out 
large sums for fines and costs for the 
same act, and that plaintiff's wife had 
recovered a judgment against him, 
held proper. Hahn v. Schnell, 188 Ill. 
App. 312. 


[b] In trespass for cutting trees 
(1) where plaintiff testified that he 
was keeping them for lumber and he 
got several thousand feet of lumber 
some years before, evidence that said 
lumber is still in his mill and its con- 
dition is irrelevant. Hathaway v. Gos- 
lant, 59 SAL 83855077 Vit. 1199. (2) /pimam: 
action for cutting timber on plain- | 
tiff’s land, evidence as to the number 
of trees cut within six years on land 
lying some distance from that of 
plaintiff was irrelevant. Avery v. 
White, 76 A. 360, 83 Conn. 311. 


[c] In action for damage to mill, 
questions as to value of such mill, 
and whether it was improperly con- 
structed was inadmissible, except on 


question of damages. Brown v. 
rener tener 27 N.W. 914, 69 Iowa 
749. 

[d] In an action involving loca- 


tion of boundary, it was not error to 
reject evidence of marks which must 
have been made long after the origi- 


nal surveys. Thompson v. W. f 
Sokaee it Lumber Co., 55 Pa.Super. 


fe] In trespass against railroad 
for purchasing stolen ties evidence 
that afterward it required sellers to 
make affidavit that they were not 
stolen is presumptively prejudicial 
and irrelevant. Holladay-Klotz Land, 
etc., Co. v. T. J. Moss Tie.Co., 79: Mo, 
App. 543. 


-[f] In action to recover damages 
for illegal eviction, it is error to ad- 
mit letters indicating a willingness 
upon the part of the plaintiff to move 
out if she were paid a sufficient sum 
to recompense her for so doing, but 
in no way indicating that she did not 
assert that she had the right to re- 


main. Behrens vy. Mountz, 37 Pa.Su- 
per. 326. 
{g] In trespass by tenant against 


his landlord the duration of negotia- 
tions for the lease is immaterial, and 
also whether plaintiff complained to 
the police of the trespass. Snedecor 
v. Pope, 39 So. 318,143 Ala, 275. 


[h] Evidence of expense entailed 
by defendant’s trespass is not admis- 
sible where not offered for the pur- 
pose of claiming its amount. W. K. 
Syson "Timber Co. v. Dickens, 40 So. 
758, 146 Ala. 471. 


99. Fahey v. Crotty, 29 N.W. 876, 
63 Mich. 383, 6 Am.S.R. 305. 


1. Avery v. White, 66 A. 517, 
Conn. 705. pean 


[a] Illustrations —(1) Acts done 
by defendant on other land are not 
admissible, nor the amount paid his 
agents for the work there. Avery v. 
White, 66 A, 517, 79 Conn. 705. ° (2) 
Permitting landowner, in suit for val- 
ue of timber, to show that judgment 
had been rendered against defendant 
for cutting timber on another’s land 
held error. Dennis v. Knox, (Tex. 
Civ.App.) 18 S.W.(2d) 1089. 


2. Waller v. Dudley, 138 S.B. 
194 N.C. 139. i peas a 


For later cases, developments and changes in the law see Annotations, same title and section number, 


-§§ 191-192] 


conviction in a matter concerning other property,® 
remarks not communicated to the other party,* and 
evidence respecting title to other property.® In- 
accuracy does not render evidence inadmissible, but 
goes only to its eredibility.* Hearsay is generally 
inadmissible,’ although it has been admitted to show 
how plaintiff obtained knowledge of the trespass.’ 
Relevant evidence may be admitted although not suf- 
ficient in itself without other evidence supplementary 
to it;° especially if it is offered in. connection with 
an offer of proof of such supplementary evidence,}° 
or if followed by such proof.t! Relevant evidence 
is admissible, even though it also tends to prove a 
trespass other than that complained of,!? or tends 
to show a defense not set up if properly restricted.1* 


[§ 192] b. Ownership and Possession—(1) Own- 
ership. A landowner, in trespass for invasion of his 
possession, may exhibit his title to the property.!* 
Where the title generally is alleged by either party 
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to the action it may be proved by acts of ownership,!® 
or by a contract or agreement,'® or admissions of 
title,‘ or declarations by one in possession that he 
holds for the claimant,!® although declarations by 
the grantor of a party are inadmissible,1® and dec- 
larations by the claimant in possession or those un- 
der whom he claims are inadmissible,?° except to 
characterize the possession where title by adverse 
possession is claimed.?1 It has also been held that~ 
where in interrogatories propounded by plaintiff to 
defendant, the answers offered in evidence by plain- 
tiff were to the effect that a patentee conveyed the 
land to another, it was competent to introduce such 
other’s will devising his lands to his children, one of 
whom was defendant’s mother;22 but it has been 
held that where evidence showed that plaintiff had 
sold timber, and that buyer was in possession, evi- 
dence that buyer had not paid for timber was im- 
properly admitted.** In proving documentary title 
all deeds in the chain of title?+ and certain other 


3 Medairy v. 
461, 97 Mad. 488. 


[a] Thus evidence of a conviction 
for violating the oleomargarine law 
is not admissible in an action for a 
forcible seizure of other oleomar- 
garine. Medairy v. McAllister, 55 A. 
461, 97 Md. 488. 


4. Muenkel v. 
184, 143 Minn. 29. 


[a] Provoking remark by plaintiff. 
—In action for damages for as- 
sault on plaintiff’s home and property 
in the nighttime, a provoking remark 
made by plaintiff, made before his 
first trouble with defendants, which 
had resulted in their former convic- 
tion, was properly rejected, where 
there was no proof that it was com- 
municated to defendants. Muenkel 
“s Muenkel, 173 N.W. 184, 143 Minn. 


McAllister, 55 A. 


Muenkel, 173 N.W. 


5. Semonian vy. Panoras, 116 A. 417, 
44 RI. 165, 20 A.L.R. 83 [rearg den 
117 A: 235,°20° A.L.R. 83]. 


[a] WDlustration.—In trespass for 
the taking of a pop corn machine, a 
question asked by defendant of his 
witness as to the purpose of taking 
title to property in her name at a 
mortgagee’s “sale was _ irrelevant 
where it appeared that the machine 
involved in the action was neither 
mortgaged nor included in the sale. 
Semonian v. Panoras, 116 A. 417, 44 
R.I. 165, 20 A.L.R. 83 [rearg den 117 
A. 235, 20 A.L.R. 83]. 


6. Bassett v. Pennsylvania R. Co., 
50 A. 772, 201 Pa. 226. 


7. Catchot v. Ocean Springs, 29 So. 
468, 78 Miss. 509; Carmichael v. 
Township No. 1 School Land Trustees, 
4 Miss. 84. 


gs. Gordon v. Cook, 10 N.W. 357, 47 
Mich. 248. 


9. See cases infra this note. 


{a] Mlustrations.—(1) Evidence of 
a trespass by defendant on plaintiff's 
Jjand is admissible without first iden- 
tifying the land as the same as that 
described in the complaint, although 
this must be done at some time dur- 
ing the trial. Pike v. Elliott, 36 Ala. 
69. (2) A deed in the chain of plain- 
tiff’s title is admissible, although de- 
fective, as other evidence may cure it. 
Heinrichs v. Terrell, 21 N.W. 171, 65 
Iowa 25. (3) Evidence of the act is 
admissible, although the witness 
states the date as prior to that laid 
in the declaration as the date can be 
otherwise shown. Perry v. Jefferies, 
39 S.E. 515, 61 S.C. 292. (4) Evidence 


of title is admissible, although in- 
eure in itself. Stratton v. Lyons, 


10. Keirn v. Warfield, 60 Miss. 799. 


[a] Thus in an action for cutting 
trees evidence of one person that he 
counted the stumps at the point 
where plaintiff claimed defendant had 
cut is admissible in connection with 
an offer to prove that another person 
saw defendant cut the trees there. 
Keirn v. Warfield, 60 Miss. 799. 


Il. Wolf v. Wolf, 28 A. 164, 158 
Pa. 621. 


[a] Proof of cutting trees as 
showing possession.—Proof that per- 
sons were seen cutting trees at a cer- 
tain place is admissible to show pos- 
session of plaintiff where it is fol- 
lowed by their testimony that they 
were cutting for plaintiff. Wolf v. 
Wolf, 28 A. 164, 158 Pa. 621. 


12. Lee v. Lord, 45 N.W. 601, 76 
Wis, 582. 


‘ [a] Thus in an action for cutting 
and removing logs marked “A” evi- 
dence of the cutting of other logs is 
admissible if it tends to show how 
many of those so marked were taken 
and the recovery is limited to those 
so marked. Lee v. Lord, 45 N.W. 601, 
76 Wis. 582. 


13. See cases infra this note. 


[a] TIllustrations.—(1) Under a de- 
nial of plaintiff's possession defend- 
ant may show fifteen years’ posses- 
sion in himself, although he did not 
plead the statute of limitations. 
Heilbron v. Heinlen, 14 P. 22, 72 Cal. 
371. (2) Evidence of location of a 
line fence is admissible, although it 
also tends to show a license not plead- 
ed. Quillen v. Betts, 39 A. 595, 17 
Del. 53. 


14. Hickman v. Hill, Harris & Co.. 
123 So, 606, 168 La. 881. 


15. See cases infra this note. 
[a] Illustrations.—(1) Possession 


/under color and claim of title is ad- 


missible (Kellogg v. King, 46 P. 166, 
114 Cal. 378, 55 Am.S.R. 74); (2) as 
is the pointing out of boundary lines 
(Quillen v. Betts, 39 A. 595, 17 Del. 
53); (3) a conversation as to split- 
ting rails to fence the land (Gordon vy. 
Cook, 10 N.W. 357, 47 Mich. 248); (4) 
and the location of a division fence 
(McCusker v. Mitchell, 36 A. 1123, 20 
R.I. 18). (5) A surveyor could tes- 
tify that he surveyed the land claimed 
by plaintiffs, such evidence being ad- 
missible to show notoriety of the pos- 
session. Riggin v. Hogg, 82 So. 341, 


203 Ala, 243. 


{[b] Adverse possession.—(1) It 
was proper to show adverse posses- 
sion by defendants (Lyons v. Stick- 
ney, 54 So. 496, 170 Ala. 134); (2) or 
by plaintiff's grantor (Ford vy. Brad- 
ford, 97 So. 55, 210 Ala. 48). : 


[c] Prior possession was itself 
some evidence of title to land, against 
a wrongdoer claiming no title. Irwin 
v. McElroy, 178 P. 791, 91 Or. 232. 


16. See cases infra this note. 


[a] Trespass to personalty.—A 
written contract, by virtue of which 
plaintiff acquired title to personalty, 
was admissible. Henson v. Taylor, 
33 S.E. 911, 108 Ga. 567. 


[b] Trespass to realty.—(1)° A 
contract of sale was admissible to 
show an equitable title sufficient to 
sustain the action. Arnold v. Pfoutz, 
11 A. 871, 117 Pa. 108. (2) Where, in 
an action of trespass, it appears that 
the plaintiff’s title had its inception 
in an article of agreement, and no 
question is raised as to the title of 
the vendors at the date of the agree- 
ment, and there is no dispute as to 
the execution and delivery of the 
agreement, such paper is properly ad- 
mitted in evidence. Trexler y. Africa, 
42 Pa.Super. 542. 


17. See cases infra this note. 


[a] Thus (1) defendant could give 
in evidence admissions of his title by 
plaintiff and those under whom plain- 
tiff claimed (Gilbert v. Felton, 5 Gray 
(Mass.) 406); (2) and the moving: of 
a fence to conform with the descrip- 
tion of land recovered in ejectment 
was admissible against defendant to 
show an admission of boundary (Gil- 
christ v. McLaughlin, 29 N.C. 310). 
(3) But it has been held that title 
deeds are the best evidence. Mason 
vy. Park, 4 Ill, 532. 


18. South Hampton v. Fowler, 54 
NEEL bo ie 


19. McKay v. Lasher, 24 N.E. 711, 
L21O Ne YAR : 


20. South Hampton v. Fowler, 54 
NEU on: 


‘21. Morss v. Salisbury, 48 N.Y. 
636. 

22. McMillan v. Aiken, 88 So. 135, 
205 Ala, 35. 


23. Granade v. U. S. Lumber & 
Cotton Co.,-139 So. 409, 224 Ala. 185. 


24. Ala.—McMillan vy. Aiken, 88 
So. 135, 205 Ala. 35; Riggin v. Hogg, 
82 So. 841, 203 Ala. 243; Wilmer Lum- 
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plats and documents, such as tract books*® and 
unrecorded plats?® are admissible; but it must appear 
that the deed is of the land in question.?* 
proving title in general, anything is admissible which 
tends to invalidate it, as that plaintiff’s title was 
invalid,2* or that his right is a mere easement.?® 
Evidence of a private survey, made at instance of 


TRESPASS 


In dis- 


defendant without knowledge of plaintiff, may be 


Lats Co. v. Hisely, 50 So. 225, 163 Ala. 


Ga,—Shippen Bros. Lumber Co. v. 
Gates, 70 S.E. 672, 136 Ga. 37. 


Tll.—Louk vy. Woods, 15 Ill. 256. 


Ky.—Helton v. Belcher, 70 S.W. 
295, 114 Ky. 172, 24 Ky.L. 927. 


Me.—Smith v. Booth Bros. & Hur- 
ricane Isle Granite Co., 92 A. 108, 112 
Me. 297. 


Md.—tTyler v. Cedar Island Club, 
122 A. 38, 143 Md. 214; Clary v. Kim- 
mel, 18 Md. 246. 


N.Y.—Wood v. Lafayette, 
484, 68 N.Y. 181. 


Pa.—Jackson v. Gunton, 26 Pa.Su- 
per. 203 [aff 67 A. 467, 218 Pa. 275]; 
Silliman v. Whitmer, 11 Pa.Super. 243, 
[aff 46 A. 489, 196 Pa. 363]. 


W.Va.—Pan Coal Co. v. Garland 
Pecahontas Coal Co., 125 S.E. 226, 97 
W.Va. 368. 


[a] “hus, where defendant al- 
leged ownership of the trees cut the 
court erred in excluding a deed of- 
fered by defendant granting to it all 
the timber on the lands described in 
the complaint, among others. Wilmer 
Lumber Co. v. Hisely, 50 So. 225, 163 
Ala. 290. 


{b] Deeds to adjoining land.—A 
deed of adjoining land, reserving the 
locus, is admissible as to the construc- 


46) N.Y 


tion of the deed to the locus. Louk 
v. Woods, 15 Ill. 256. 
[ec] Ancient deedsi—An ancient 


deed reciting that the grantor was 
heir of the patentee of the land is ad- 
missible against a mere trespasser, 
plaintiff claiming title through it and 
it only. Jackson v. Gunton, 26 Pa. 
Super. 203 [aff 67 A. 467, 218 Pa. 275]. 


{d] Lost deeds.—If a deed is lost 
proof of its contents is not admissi- 
ble except on proof of its formal exe- 
ecution and its substantial contents. 
Edwards v. Noyes, 65 N.Y. 125. 


fe] Deed describing part of land. 
—In trespass, claiming damages for 
injury to land by destruction of trees, 
a deed describing only a part of the 
land in question was not inadmissible 
because it did not describe all of it. 
oe v. Hogg, 82 So. 341, 203 Ala. 


{f{] Misdescription in deed.—An 
error in the name of the county does 
not render the deed inadmissible if 
the description was sufficient to war- 
rant a finding that the land trespassed 
on was that conveyed. Silliman v. 
Whitmer, 11 Pa.Super. 243 [aff 46 A. 
489, 196 Pa. 363]. 


{g] Necessity of proof of execu- 
tion.— Where both parties claim un- 
der the same instrument it is admis- 
sible without proof of its execution. 
Helton v. Belcher, 70 S.W. 295, 114 
Ky. 172, 24 Kyl. 927: 


{h] Title acquired after trespass. 
—(1) While in an action for trespass 
to real property, evidence of title ac- 
quired subsequently to the commence- 
ment of the action is inadmissible 
(Dean vy. Metropolitan El. R. Co., 23 
N.E. 1054, 119 N.Y. 540), (2) if a par- 


ty who has contracted to purchase 
land is in possession of it under such 
contract at the time that unauthor- 
ized trespasses are committed upon 
it, and a deed of the land is subse- 
quently made to him in pursuance of 
such contract, such deed is evidence 
of his right to recover damages for 
the trespasses (Marianna & B. R. Co. 
v. Maund, 56 So. 670, 62 Fla. 538). 


25. Aiken v. McMillan, 106 So. 150, 
213 Ala. 494. 


[a] Thus in action for trespass, 
where plaintiff claimed under two dif- 
ferent grantors, admitting of tract 
book, showing patent in one of 
grantors, was proper as being link in 
chain of title. Aiken v. McMillan, 106 
So. 150, 213 Ala. 494. 


26. Boozer v. Evans, 96 S.B. 126, 
109 S.C. 374. 


27. Clary v. Kimmell, 18 Md. 246. 


28. U.S.—Deitsch v. Wiggins, 15 
Wall. 539, 21 L.Ed. 228. 


te anlar v. Green, 62 Ala. 
314. 


Ky.—Kentucky Land, ete, Co. v. 
Crabtree, 70 S.W. 31, 113 Ky. 922, 24 
Ky.L. 743. 


Me.—Maxwell v. Mitchell, 61 Me. 
106; Howe v. Farrar, 44 Me. 233. 


. pres. eee vy. Swasey, 2 Allen 
12. 


Mich.—Tolles v. 
Mich. 101. 


Minn.—Blew v. Ritz, 85 N.W. 548, 
82 Minn. 530. 


N.C.—Rutledge v. A. T. Griffin Mfg. 
Co., 111 S.E. 774, 183 N.C. 430. 


Tex.—Temple v. Duran, (Civ.App.) 
121 S.-W. 253." « 


{a] Illustrations.—(1) Title in a 
third person is admissible where 
plaintiff relies on title alone without 
possession. Tolles vy. Duncombe, 34 
Mich. -101. (2) So defendant may 
show that plaintiff's deed, although 
recorded before the trespass, was not 
delivered till afterward (Maxwell v. 
Mitchell, 61 Me. 106); (3) or that ti- 
tle had passed from him by reason 
of bankruptcy (Lankford v.. Green, 
62 Ala. 314); (4) or that he never had 
it, as his grantor had previously con- 
veyed it (Howe vy. Farrar, 44 Me. 233; 
Walker v. Swasey, 2 Allen (Mass.) 
312); (5) or that a sdle of person- 
alty was invalid from lack of author- 
ity in the agent who made it (Deitsch 
v. Wiggins, 15 Wall. (U.S.) 539, 21 
L.Ed. 228). (6) In an action for dam- 
ages to saloon fixtures removed from 
a leased building, evidence of the is- 
suance of a liquor license to a third 
person, and of the failure of plain- 
tiff to secure a license, was inadmis- 
sible to show that the third person, 
and not plaintiff, was the owner of 
the fixtures. Temple v. Duran, (Tex. 
Civ.App.) 121 S.W. 258. (7) Deeds 
not connected with the original source 
of title are not admissible to show 
title in defendant, where plaintiff 
shows a complete chain of title, as 
they do not invalidate it. Kentucky 
Land, ete., Co. v. Crabtree, 70 S.W. 31, 
1138 Ky. 922, 24 Ky.L.. 743, 


Duncombe, 34 
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received to show whether trespass has been ¢om- 
mitted.2° Of course the general rule that res inter 
alios acta are not admissible applies to trespass.** 
The general rule is that a mere claim to the land 
without possession, being no evidence of title, is 
inadmissible to show title,?2 except where otherwise 
provided by statute ;** although in some cases, claim 


[b] Alteration of deed.—In an ac- 
tion of trespass by cutting timber, 
evidence that defendant had alterdd 
the deed to it, so as to make the de- 
scription include the land in contro- 
versy, was competent. Rutledge v. 
A. T. Griffin Mfg. Co., 111 S.B. 174, 
183 N.C. 430. 


[c] Judgment against defendant’s 
lessors in an action to determine ad- 
verse claims is admissible against 
him where he specifically claims the 
land under the lease. Blew v. Ritz, 
85 N.W. 548, 82 Minn. 530. 


29. Smith v. Slocomb, 
(Mass.) 280. 


30. Collins v. Morris, 178 P. 980, 
104 Kan. 77. 


S31. Manary v. Dash, 23 
(Ont.) 580. 


[a] Thus (1) a judgment to which 
plaintiff was not a party is not ad- 
missible against him. Fahey v. Crot- 
ty, 29 N.W. 876, 63 Mich. 383, 6 Am. 
S.R. 305. (2) Evidence of a boundary 
established by defendant and a third 
person under whom plaintiff does not 
claim is irrelevant. Connor v. John- 
son, 37 S.H. 240, 59 S.C. 115. (3) Deed 
by grantor not connected with title 
derived from plaintiff made to gran- 
tees not connected with defendants 
held erroneously admitted, in action 
to. recover damages for. trespass. 
Powell v. Harris, 147 S.E. 189, 39 Ga. 
App. 295. (4) Where plaintiff claimed 
through a grantee of land from the 
state who had petitioned the legis- 
lature to grant him the land, alleging 
its confiscation by the state from pe- 
titioner’s father, the petition is no 
evidence of title nor of the petition- 
er’s relationship to the original owner 
as against a third person. Davis v. 
Moyles, 56 A. 174, 76 Vt. 25. 


32. Ga.—Gray Lumber Co. v. Har- 
ris, 56 S.E. 252, 127 Ga. 693. 


Me.—Baker vy. Snow, 109 A. 584, 119 
Me. 72. 


Sr aE v. Cowles, 193 S.W. 


N.H.—South Hampton vy. 
52 N.H. 225. 


Pa.—Irwin vy. Patchen, 30 A. 486, 
164 Pa. 51. 


Wis.—Reed v. Chicago, ete., R. Co., 
37 N.W. 225, 71 Wis. 399. 


[a] Certificate of commissioners 
of public lands.—A certificate from 
the state commissioners of public 
lands, certifying that a patent was is- 
sued to plaintiff's grantor, was not 
admissible. Reed v. Chicago, etc., R. 
Co., 37 N.W. 225, 71 Wis. 399. 


[b] Tax receipts and assessment 
books (1) and evidence of tax pay- 
ment are not admissible. Baker v. 
Snow, 109 A. 584, 119 Me. 72: Nelson 
v. Cowles, (Mo.) 198 S.W. 579; Irwin 
v. Patchen, 30 A. 436, 164 Pa. 51. (2) 
But it has also been held that the ad- 
mission in an action for trover and 
trespass wherein defendant claimed 
under tax title, of receipts for taxes, 
was not error; the effect thereof be- 
ing for jury. Brown v. Leek, 128 So. 
608, 221 Ala. 319. 


33. See statutory provisions. 


11 Gray 


U.C.Q.B. 


Fowler, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 192-193] 


of title has been admitted “for what it is worth.”34 
However, where plaintiff is in possession, claim of 
title is admissible.?® Wherever for any reason claim 
of title is admitted in evidence, evidence is ad- 


missible in rebuttal.?6 
[§ 193] (2) Possession. 


sion in him.*! 


[a] In Florida receipts by receiv- 
ers of a public land-office are prima 
facie evidence of title. Yellow River 
Bec: v. Harris, 17 So. 568; 35 Fla. 


34. Irwin v. Patchen, 30 A. 436, 164 
Pa. 51 (tax receipts and assessment 
books); Thompson v. Brannon, 14 S. 
Cc. ee (plats made for plaintiff's gran- 
tor). : 


35. Wylie v. Railes, 55 P. 523, 8 
Kan.App. 856; Guentherodt v. Ross, 
79 N.W. 920, 121 Mich. 47. See Halden 
v. Cantrell, 70 S.E. 815, 88 S.C. 281 
(in an action for trespass in which 
the matter in issue was the location 
of a boundary line, evidence as to 
who claimed the land about a house 
within one of the inclosures was ad- 
missible, where it was shown that the 
house was located near and within 
the line of a fence built by a former 
owner, which extended near the divid- 
ing line, as claimed by plaintiff, and 
through a portion of the land in dis- 
pute). 

[a] Plat is admissible to identify 
the land and show the extent of gran- 
tee’s claim. Guentherodt v. Ross, 79 
N.W. 920, 121 Mich. 47. 

36. South Hampton vy. Fowler, 54 
N.H. 197; Beaver v. Filson, 8 Pa. 327. 


37. Diamond v. Lawyer, 117 N.Y. 


S. 94. See also cases infra this sec- 
tion. 

28. Faulkner v. Rocket, 80 A. 380, 
33 R.I. 152. See also cases infra this 
section. 

fa] Thus where adjoining land- 


owners, sued in trespass quare claus- 
um fregit, pleaded a private way be- 
tween the lands, and plaintiffs’ rep- 
lications counted on adverse posses- 
sion and abandonment of the way, and 
it appeared that the later conveyanc- 
es had been made by occupation lines, 
rather than by metes and bounds, 
plaintiffs could show the extent of 
their and their predecessors’ occupa- 
tion and inclosure and the scope of 
the possession of defendant and her 
predecessors. Faulkner v. Rocket, 80 
A. 380, 33 R.I. 152. 


39. Ingram v. Jeffersonville, N. A. 
& S. Rapid Transit Co., 116 N.E. 12, 
65 Ind.App. 532; Wood v. Lafayette, 
68 N.Y. 181, 46 N.Y. 484; Van Buskirk 
v. Dunlap, 2 OhioDee. (Reprint) 233, 
2 West.L.Month. 125 (equitable title). 
See also supra § 188. 


[a] Extent of possession,—In 
trespass a deed to the plaintiff, of 
the land involved, is admissible as 
tending to show the extent_and char- 
acter of her possession. Ingram v. 
Jeffersonville, N. A. & S. Rapid 
Transit Co., 116 N.E. 12, 65 Ind.App. 
532. 

40. Jackson y. Todd, 25 N.J.Law 
deals 


A party to a trespass 
action may show the fact®? and extent*®® of his pos- 
session. Generally speaking title is evidence of such 
possession,®® although this does not include a void 
deed of the land;*® and where possession is\actually 
shown to be in one party, the mere fact that title 
is shown to be in another is not evidence ef posses- 
Possession of plaintiff may also be 
shown by acts of possession,*? such as the making 
ef a survey*® or entering and staking out land,** or 
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by admissions of defendant,*® and may be shown by 
any person who knows the lines and corners or who 
can prove plaintiff’s possession.*® 
acts which show rather a claim of right than actual 


On the other hand 


possession,*? such as payment of taxes,4® or a sur- 


possession. 


41. O’Neale v. Brown, 18 F.Cas.No. 
10,514, 1 CranchC.C. 79; Davis v. Alex- 


ander, 58 A. 55,.99 Me. 40. 
42. Cook vy. Rider, 16 Pick. (Mass.) 
186; Little v. Downing, 37 N.H. 355; 


Kidder v. Kennedy, 43 Vt. 717. 
43. See cases infra this note. 


[a] Tllustrations.—(1) A survey 
being claim of title may characterize 
a subsequent act as possessory which 
would otherwise not be so regarded; 
but it is not in itself an act of pos- 
session. Kidder v. Kennedy, 43 Vt. 
717. (2) Entry by plaintiff’s agent 
claiming title for plaintiff and mak- 
ing a survey is evidence of plaintiff's 
Ne aha Little v. Downing, 37 N. 
He 355. 


isa Cook v. Rider, 16 Pick. (Mass.) 
6. 


[a] Thus where it appeared that 
plaintiff entered and staked out va- 
cant land and erected buildings there- 
on he may show, to prove defendant’s 
knowledge, that this was the custo- 
mary way of taking possession in that 
town. Cook v. Rider, 16 Pick. (Mass.) 
186. 


45. Craig v. Cook, 9 N.W. 712, 28 
Minn. 232. 


46. Ledbetter v. Fitzgerald, 1 Ark. 
448. 
47. See cases infra notes 48, 49. 


48. Miller vy. Long Island R. Co., 
71 N.Y. 380 [rev 9 Hun 194]: Langdon 
v. Templeton, 28 A. 866, 66 Vt. 173; 
Tillotson v. Prichard, 14 A. 302, 60 
Vt. 94, 6 Am.St.Rep. 95; Reed v. 
Field, 15 Vt. 672. Contra Merwin v. 
Backer, 68 A. 373, 80 Conn. 338; Mer- 
win v. Morris, 42 A. 855, 71 Conn. 555. 


49. Great Falls Co. v. Worster, 15 
N.H. 412. 
50. Heilbron v. Heinlen, 14 P. 22, 


T28Caln dik. 


[a] TIllustration.—Under a denial 
of plaintiff's possession defendant 
may show possession in himself for 
fifteen years, and it is immaterial 
that the statute of limitations was 
not pleaded. Heilbron vy. Heinlen, 14 
B22 7 ce Cal neo kel 


51. Houghtaling v. 
56 Barb. (N.Y.) 194. 


[a] Thus, where plaintiff put up 
a fence every time defendant took it 
down to drive across the land, de- 
fendant may show that it was done 
at defendant’s request. Houghtaling 
v. Houghtaling, 56 Barb. (N.Y.) 194. 


52. See cases infra, this note. 


[a] What constitutes admission. 
—(1) Notice to defendant to quit pos- 
session as plaintiff's tenant is an ad- 
mission of his possession (Barton v. 
Cordy, 1 C.&P. 664, 171 Reprint 1359, 
McGlell. & Y, 278,12 EH.C.L. 376, 148 


Houghtaling, 


vey by a mortgagee,*® are inadmissible to show 
Proof of plaintiff’s possession may be 
rebutted by proof of possession in other persons,®° 
or by an explanation of acts which apparently show 
possession,®? or by plaintiff’s admission of defend- 
ant’s possession,®? but not by acts which do not 
oust plaintiff’s possession.®? 
land is shown matters which characterize it and 
show its extent are admissible both as to possession 
by plaintiff*+ and also as to possession by defend- 


Where possession of 


Reprint 417), (2) but inquiry as to 
whether the reason defendant cut a 
tree was that he claimed adverse pos- 
session was not an admission of pos- 
ae (Clark v. Boardman, 42 Vt. 


53. See cases infra this note. 


fa] Acts of third person.—The 
secret intent with which acts of third 
persons are done is immaterial. 
Niles v. Patch, 13 Gray (Mass.) 254. 


[b] Possession subsequent to tres- 
pass.—Possession of a third person 
subsequent to the trespass is imma- 
terial to disprove plaintiff's posses- 
sion shown at the time. Gordon y. 
Cook, 10 N.W. 357, 47 Mich. 248. 


54. Andrede v. Samudio, 2 Canal 


Zone 320. See also cases infra this 
note. 
[a] Title and documents pertain- 


ing thereto.—(1) In aid of proof of 
peaceful possession title is admissi- 
ble. Bossier v. Jackson, 38 So. 525, 
114 La. 707; Nicol v. Illinois Cent. R. 
Coy, 11 So. 34, 44° Tha.Ann: 8116. 72) 
To define the limits of possession a 
deed is admissible (Wahl v. Lauber- 
sheimer, 51 N.E. 860, 174 Ill. 338: 
Chenault v. Quisenberry, 43 S.W. 717, 
19 Ky.L. 1632; Burgess of New 
Windsor v. Stocksdale, 52 A. 596, 95 
Mad. 196; Winter v. Peterson, 24 N. 
J.Law 524, 61 Am.D. 678): (3) even 
though it is defective (Chicago v. 
McGraw, 75 Ill. 566; Robison v. 
Swett, 3 Me. 316; Burgess of New 
Windsor v. Stocksdale, supra); (4) 
as in the case of a deed lacking a 
seal (McDonald v. Bear River, ete., 
Water etc., Co., 13 Cali. 220) ©) or 


one improperly executed under a pow- 


er in a will (Dubuque v. Coman, 30 
A. 777, 64 Conn. 475); (6) or an un- 
registered deed without livery of 
seizin (Hadden y. White, 4 N.B. 634); 
(7) and if defendant shows perfect 
title, the admission of plaintiff’s deed 
must be restricted to the question of 
possession (Kentucky Land, etc., Co. 
v. Crabtree, 70 S.W. 31, 113 Ky. 922, 
24 Ky... 748). (8) A private survey 
is admissible. Aughenbough v. John- 
ston, 4 Yeates (Pa.) 317. (9) To show 
color of title a deed is admissible, 
although defective. Taylor v. Corley, 
21 So. 404, 113 Ala. 580. (10) Buta 
bond for title is not admissible as 
eolor of title prior to payment of 
purchase-price. Southern R. Co. v. 
Ethridge, 33 S.E. 850, 108 Ga. 121. 


[b] Town charters.—In a town’s 
action for trespass on public 
grounds, the charter, by which it was 
granted all public grounds, was ad< 
missible. Town of Newcastle v. Hay- 
wood, 44 A. 132, 68 N.H. 179. 


{[c] Possession of other property 
and by other persons.—(1) Defendant 
can show his possession of an adjoin- 
ing lot to define the extent of plain- 
tiff’s possession of the locus. Dewey 
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ant.°> Evidence of acts of ownership and posses- 
sion, not offered to show title, but to show posses- 
sion consistent with ownership, are admissible.°® 


[§ 194] c. Circumstances of Trespass and Defend- 
ant’s Connection Therewith—-(1) In General. All of 
the circumstances surrounding the act of trespass 
Thus evidence that defendant, en- 
tered land and took possession under a bona fide 
claim of title when plaintiff was not in possession 
was competent to show that defendant’s original en- 
try was not tortious.°* In some cases, such evidence 
of the circumstances under which the trespass was 
committed may be shown to characterize it.°® 


ean be shown.®? 


v. Bordwell, 9 Wend. (N.Y.) 65. (2) 
Former possession by persons other 
than plaintiff does not characterize or 
define possession subsequent to it. 
Smith vy. Bingham, 9 N.Y.S. 97. 


{d] Bankruptcy.—Plaintiff’'s bank- 
ruptcy does not characterize or de- 
fine possession subsequent to it. 
Lankford vy. Green, 62 Ala. 314. . 


[e] Contracts.—(1) A contract of 
purchase is admissible to show the 
character of the possession. Moore v. 
Moore, 21 Me. 350. (2) Parol testi- 
mony as to the arrangement between 
the owner of land and plaintiff under 
which plaintiff entered into posses- 
sion was admissible to characterize 
plaintiff's possession. Rose v. Ruyle, 
46 Ill.App. 17. (8) Anda contract of 
settlement between defendant and the 
lessor of plaintiff was admissible. 
Wrlie v. Railes, 55 P. 523, 8 Kan.App. 
856. 


{f] Judicial proceedings.—(1) To 
characterize the holding defective 
partition proceedings are admissible 
(Grimes v. Butts, 65 Ill. 347); (2) or 
defective dower proceedings (Nicker- 
son vy. Thacher, 16 N.E. 581, 146 Mass. 
609). (3) And to show knowledge in 
defendant of the extent of plaintiff’s 
claim allegations in writs in former 
actions by plaintiff against him are 
admissible. Robison v. Swett, 3 Me. 
316. 


55. 
223. 


[a] Beginning of adverse posses- 
sion.—Title is admissible to show the 
beginning of adverse possession, al- 
though the action is limited strictly 
to questions of possession. Le Blanc 
v. Nolan, 2 La.Ann. 223. 


Le Blanc y. Nolan, 2 La.Ann. 


56. Torrington Electric Light Co.: 


v. Stedman, 123 A. 261, 100 Conn. 217. 


57. Robinson v. Reynolds, 23 U.C. 
Q.B. (Ont.) 560. See also Evidence 
§§ 535-559; and cases infra this note. 


[a] Illustrations.—(1) In an ac- 
tion for shooting plaintiff’s horse evi- 
dence that plaintiff was disorderly 
and crowding defendant was admissi- 
ble. Tomlinson v. Booth, 2 Root 
(Conn.) 32. (2) In an action for tres- 
pass to land, plaintiff’s testimony rel- 
ative to the lands involved and the 
timber in question, concerning tim- 
ber. operations thereon by plaintiff 
and his predecessors, was admissible. 
piemen v. Aiken, 88 So. 135, 205 Ala, 


[b] Consent.—Where, in trespass 
for the removal of plaintiff’s furni- 
ture, defendant claimed that plaintiff 
had fully consented to such removal, 
evidence that she was sitting in one 
corner of the house crying at the time 
was admissible as bearing on the 
question of consent. Terry y. Wil- 
liams, 41 So. 804, 148 Ala. 468. 


{c] Insulting words.—Insulting 
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[§ 195] (2) Connection of Defendant with Act. 
A variety of evidence has been held admissible to 
prove defendant’s connection with the trespass,°° 
such as evidence that he threatened to do it,®* or did 
similar acts in accordance with a preconceived plan,°* - 
that he received compensation for the doing of the 
act,®® authorized it,** or ratified it,°° or that it re- 
sulted from his act.®° 
cers’ meeting are admissible to show the town com- 
mitted the trespass.°* 
against defendant is net admissible to prove that 
he did the act,*® nor is previous malicious conduct 


The minutes of a town offi- 


However, a mere accusation 


words used to plaintiff’s wife at the} v. hen 105 S.W. 225, 47 Tex.Civ. 


time of a trespass to his land were 


admissible. Golding v. Williams, 23 
S)CuE..9 2: 
[d] Statements by agent.—(1) 


Statements made by defendant’s agent 
at the time of taking chattels are ad- 
missible. Carter y. Fulgham, 32 So. 
684, 1384 Ala. 238. (2) In trespass for 
cutting standing timber, statements 
in the nature of admissions and di- 
rections by defendant’s foreman while 
he was on the land, and also while 
cutting the timber, tending to show 
that the timber was being cut by de- 
fendant and not by another, were ad- 
missible. Kentucky Stave Co. v. Page, 
(Ky.) 125 38.W. 170, 


[e] Statements to agent.—Evi- 
dence of what plaintiff said to de- 
fendant’s agent at the time of their 
trespass was admissible. Perry v. 
Jefferies, 39 S.E. 515, 61 S.C. 292. 


58. Wood v. Lafayette, 68 N.Y. 181. 
59. See cases infra this note. 
[a] Rule applied.—(1) To charac- 


terize the act notices forbidding tres- 
pass which defendant saw are ad- 
missible. Gosdin vy. Williams, 44 So. 
611, 151 Ala. 592. (2) And plaintiff 
may show that an assault took place 
in the house occupied by him. 
Brown v.. Wheeler, 18 Conn. 199. (3) 
Evidence of facts showing good faith 
is proper, although not sufficient to 
amount to a justification. Columbia 
Land, ete., Co. v. Tinsley, 60 S.W. 10, 
22 Ky.L. 1082. (4) In an action for 
enlarging a millrace it is proper to 
show the uses to which defendant put 
the water and their manner of clear- 
ing its Haines v. Haines, 64 A. 1044, 
104 Md. 208. : 


60. See cases infra this section. 


61. Craig v. Cook, 9 N.W. 712, 28 
Minn. 232; Morrow v. Moses, 28 N. 
13 Be aS Chapman v. Kincaid, 8 
Humphr. (Tenn.) 150. 


aga Cox v. Crumley, 5 Lea (Tenn.) 


[a] _.Assaults on others than plain- 
tiff.—In an action of trespass for en- 
tering upon plaintiff's land and beat- 
ing him, evidence that defendant on 
the same night similarly beat two 
other persons is admissible. Cox y. 
Crumley, 5 Lea (Tenn.) 529. 


63. Carter v. Fulgham, 32 So. 684, 
134 Ala. 2388. 


64. Ala.—Fulgham vy. Carter, 
So. 932, 142 Ala. 227. 


Conn.—McAllin v. McAllin, 59 A. 
413, 77 Conn. 398. 


Mass.—Bigelow v. Dawson, 6 Cush. 
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Minn.—Leber v. Minneapolis, ete., 
R. Co., 18 N.W. 31, 29 Minn. 256, 


Tex.—Jesse French Piano, etc., 


App. 
Wis.—Gerhardt v. Swaty, 14 N.W. 
851, 57 Wis. 24. 


For rules as to admissions see Evi- 
dence §§ 323-509. 


[a] Illustrations.—(1) A_ state- 
ment of the trespasser at the time 
of the act, showing by what authori- 
ty he professed to act, is admissible, 
although not conclusive, where there 
is other evidence of the agency. 
Fulgham v. Carter, 37 So. 932, 142 
Ala. 227. (2) A contract between a 
railroad and its contractor is admissi- 
ble on the question of whether it au- 
thorized the act done by the contrac- 
tor. Bigelow v. Dawson, 6 Cush. 
(Mass.) 97. (3) An answer stating 
that the acts were done by defend- 
ant’s contractor and were necessary 
to the performance of the contract 
is an admission that they were done 
by defendant’s direction. Leber v. 
Minneapolis, ete., R. Co., 13 N.W. 31, 
29 Minn. 256. (4) A notice from a 
general manager of defendant piano 
company to its local agent that a 
music dealer advised them to look 
after their piano is admissible to 
show that it authorized the taking. 
Jesse French Piano, ete, Co. v. 
Phelps, 105 S.W. 225, 47 Tex.Civ.App. 
385. (5) Where defendant’s minor 
son hauled off logs cut on plaintiff's 
land, using his father’s team, it will 
be presumed that he acted in his fa- 
ther’s behalf under his directions. 
Gerhardt v. Swaty, 14 N.W. 851, 57 
Wis. 24. 


65. Sinclair v. Stanley, 7 S.W. 511, 
69 Tex. 718. 


{a] Sufficiency of ratification.—A 
power of attorney expressly ratify- 
ing a trespass in ejecting a tenant is 
sufficient. Sinclair v. Stanley, 7 S.W. 
511, 69 Tex. 718. 


66. See cases infra this note. 


[a] Thus: (1) To show that dust 
cast on plaintiff’s land was cast by 
plaintiff's mill, evidence that it cast 
dust on land similarly situated is ad- 
missible as such evidence showed it 
was capable of it. Cooper y. Ran- 
dall, 59 Ill. 317. (2) Where defend- 
ant left plaintiff's house unfastened 
after an unlawful entry plaintiff may 
show the condition of the house on 
his return home some time after, and 
that various articles were missing. 
Jesse French Piano, etc, Co. v. 
Byetae: 105 S.W. 225, 47 Tex.Civ. App. 


67. Burgess of New Windsor v. 
Stocksdale, 52 A. 596, 95 Md. 196. 


68. See cases infra this note. But 
see Gordon y. Cook, 10 N.W. 357, 47 
Mich. 248 (holding that defendant 
could be asked whether plaintiff had 
not had him arrested for the tres- 


Co. ! pass). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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alone,®® nor mere evidence that a third person did 
the act without showing that defendant was respon- 
sible for it.7° Threats of a third person to do the 
act are admissible to show defendant did not do 
it,*? but not the fact that plaintiff sued a third 
person some time before for a similar trespass.7? 


[§ 196] d. Place of Trespass. The place of the 
trespass, and the boundary thereof, need not be 
proved by any particular method,’* and evidence of 
various kinds, introduced to show the location of 
the trespass, has been held admissible.*4 Proof of 
place of trespass as on plaintiff’s or defendant’s land 
is not objectionable as proving title by parol,?® and 
the original location of land can be shown by a 
person present at the locating.*® However, evidence 
of the condition of the land at the time of the tres- 
pass must clearly relate to that time.7? 


{§ 197] e. Intent and Motive. Intent and motive 
may be proved in a variety of ways in trespass 
actions.7® Thus, where defendant had a right to 
do the acts complained of it was not error to ad- 
mit evidence of the motive which induced him to 
exercise his right.7® To prove that the act was in- 
tentional, knowledge of plaintiff’s claim could be 


[a] Church records.—Records of 
a church imputing the cutting of trees 
to defendant and appointing a com- 
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line was pointed out by his predeces- 
sor in title, and had never been ques- 
tioned was properly admitted. 
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shown,®® and to show a conspiracy to evict plain- 
tiff the consideration in a grant of the premises by 
plaintiff’s husband to defendant was admissible.®4 
However, where declarations of intent and of the 
reasons therefor are admitted the other party may 
go fully into such reasons and evidence of facts 
throwing light on them is admissible.8? In showing 
the existence of malice it is permissible to intro- 
duce evidence showing acts of trespass other than 
the one sued for,** acts accompanying the trespass,°4 
relations of parties,**> defendant’s treatment of other 
persons similarly situated,®® and prior threats of 
defendant;*" but acts done long after the trespass - 
are not admissible for such purpose,®® nor does the 
aet itself ordinarily show malice.8® To rebut an 
inference of malice defendant. may show that the 
act was done under claim of title,®® or he may show 
a decree in his favor upholding his title, although 
appealed from,®* or the directions given by him to 
his servant who actually did the act,®? but not dee- 
larations by defendant made after the fact.®? 


[§ 198] f. Consent or License. Matters relating 
to the existence of a license or consent are ordi- 
narily admissible;°* and where the act in question 


77 Conn. 398. 


82. Marcy vv. Stone, 8 
(Mass.) 4, 54-Am.D. 736. 


Ford Cush, 


mittee to compromise are irrelevant. 


Poe v. Little, 5 So. 221, 85 Ala. 
ola. 

69. Harrison y. Jurgielewiez, 28 
La.Ann. 238. : 

70. Wolf v. Wolf, 28 A. 164, 158 
Pa. 621: 

71. Susong v. Ellis, 11 - Heisk. 
(Tenn.) 80. 


72. Western Union Tel. Co. v. 
Ring, 62 A. 801, 102 Md. 677. 


[a] Application of rule.—In tres- 
pass for cutting trees where plaintiff 
had sued a third person before for a 
similar injury the amount claimed in 
that suit is no evidence that the pres- 
ent injury was done by some one else. 
Western Union Tel. Co. v. Ring, 62 
A. 801, 102 Md. 677. 


73. See cases infra this note. 


fa] Thus (1) it is not necessary 
to prove boundary by a certified copy 
of a county surveyor’s survey (Jef- 
fries’ v. Hargus, 6 S.W. 328, 50 Ark. 
65), (2) nor by deed of adjoining land 
where said land is a boundary (Tom- 
linson v. Rizer, 2 Harr.&J. (Md.) 444). 


74, See cases infra this note. 


[a] Evidence held admissible.— 
(1) An ancient surveyor’s bill is ad- 
missible (Moore v. Cooley, 34 N.Y.S. 
624, 88 Hun (N.Y.) 66 [aff 51 N.E. 
1092, 156 N.Y. 700]); (2) or evidence 
by a surveyor of a survey in defend- 
ant’s presence, pending suit (Gunn v. 
Harris, 14 S.E. 593, 88 Ga. 439); (3) 
or a map to show the location of a 
turnpike, although not filed as the 
statute requires (Hstes v. Kelsey, 8 
Wend. (N.Y.) 555). (4) It may be 
shown that a surveyor made a map 
and survey for use at the trial. Mc- 
Cusker v. Mitehell, 36 A. 1123, 20 R.I. 
13. (5) Where plaintiff bounds his 
close on a highway user is admissi- 
ple to define its boundaries. Picker- 
ing v. Shearer, 11 Gray (Mass.) 158. 
(6) A plat is admissible to show the 
situation of the premises. Adams v. 
Lorraine Mfg. Co., 71 A. 180, 29 R.1. 
333; Hastland v. Fogo, 27 N.W. 159, 
66 Wis. 133, 28 N.W. 143. (7) Testi- 
mony of defendant that the boundary 


v. Bradford, 103 So. 549, 212 Ala. 515. 
(8) In trespass and ejectment where 
plaintiff claimed eight feet of a thir- 
teen-foot strip between two buildings 
and part of one was leased to de- 
fendant with easements and appur- 
tenances, the lease was material evi- 
dence, as it described the premises. 
Wattman v. Kelley, 123 A. 88,45 R.1I. 
381. (9) The location of land by a 
private survey can be shown to be 
incorrect. Arnold v. Pfoutz, 11 A. 871, 
eT Pa 03. 


[b] Evidence held inadmissible.— 
Evidence respecting an agreement, 
signed only by plaintiff, on a bound- 
ary line between defendant’s grantor 
and plaintiff different from the line 
plaintiff alleged was true boundary 
was improperly admitted. State Line 
Lumber Co. v. Shults, 40 S.W.(2d) 
999, 184 Ark. 179. 


75. Grevenberg v. Borel, 25 La. 
Ann. 530. 


76. Hogmire v. McCoy, 2 Harr.&J. 
(Md.) 351. 


77. Florida Southern R. Co. v. 
Parsons, 15 So. 338, 33 Fla. 631. 


{a] So in the case of a plat or map 
where the question at issue was 
whether the land had been cut into 
building lots. Florida Southern R. 
Co. v. Parsons, 15 So. 338, 33 Fla. 
631. 


78. See cases infra this section. 
79. Rhodes v. Bunch, 14 S.C.L. 66. 


[a]. Showing of character permit- 
ted.—— Where plaintiff was evicted by 
the owner of land because he was a 


‘common vagabond and dealer in illicit 


trade with negroes his character may 
be shown. Rhodes v. Bunch, 14 S.C.L. 
66. 

80. Gray Lumber Co. v. Harris, 56 
S\B. 252, 127 Ga. 693. 


[a] Statements by — corporation 
president.—A statement by president 
of defendant corporation that he 
knew plaintiff claimed the timber and 
that they were going to get it, may 
be shown. Gray Lumber Co. v. Har- 
ris, 56 S.E. 252, 127 Ga. 693. 


81. McAllin v. McAllin, 59 A. 413, 


83. Perry v. Jefferies, 39 S.E. 515, 
61 2S:C.-°29)2. 


84 Perkins v. Towle, 43 N.H. 220, 
80 Am.D. 149. 


85. See cases infra this note. 


[a] Quarrels and trouble between 
parties.— (1) The fact that the par- 
ties had quarreled is admissible, al- 
though not the history of the quarrel. 
Winter v. Peterson, 24 N.J.Law 524, 
61 Am.D. 678. (2) The admission of 
evidence that defendant called plain- 
tiff a thief and renegade and referred 
to him as “an old dog,” and remon- 
strated with plaintiff for renting his 
house to a colored family, was not 
prejudicial, as it had some bearing 
on the questions of intent and malice. 
Price v. Goldberg, 135 N.E. 567, 241 
Mass. 465. (3) In an action for dam- 
ages for assault upon  plaintiff’s 
home in the nighttime, proof of pri- 
or trouble, resulting in defendant’s 
conviction, was admissible to show 
malice. Muenkel v. Muenkel, 173 N, 
W. 184, 143 Minn. 29. 


86. Winter v. Peterson, 24 N.J.Law 
524, 61 Am.D. 678. ; 

{a] Cutting of trees.—To show that 
the cutting of trees by the road over- 
seer in a road over plaintiff's land 
was malicious plaintiff can show that 
he did not cut trees of other persons 
which were an equal _ obstruction. 
Winter v. Peterson, 24 N.J.Law 524, 
61 Am.D. 678. 


87. Chapman v. Kincaid, 8 Humphr. 
(Tenn.) 150. 

gs. Newton v. Holford, 1 C.&K. 537, 
47, B.C... 537, 174 Reprint 927 (nine 
months). 


89. Miller v. Clark, 78 Mo.App. 447 
(taking of personalty). 


90. Perry v. Jefferies, 39 S.H. 515, 
61 S.C. 292. 


91. Day v. Holland, 15 P. 855, 15 
Or. 464. 


92. Davenport v. 
574. 


93. Clark v. Boardman, 42 Vt. 667. 
94 Ala.—Daffin v. C. W. Zimmer- 


Ledger, 80 Ill. 
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was necessary to the exercise of an express license 
Thus it has been held that 
in proving a license, it is permissible to show a void 
agreement,®* a void deed,®’ city records,®® subse- 
quent declarations by plaintiff,9® and evidence of 
However, an immaterial provision of the 
agreement under which defendant claimed to act 
Where evidence of consent has 
been introduced, plaintiff may present controverting 


that may be proved.®° 


usage.+ 


was not admissible. 


man Mfg. Co., 48 So. 109, 158 Ala. 
637; Terry v. Williams, 41 So. 804, 
148 Ala. 468; Granade v. U. S. Lum- 
ber and Cotton Co., 139 So. 409, 224 
Ala. 185. 


Tll.— Pennsylvania Co. v. Ellett, 35 
Tl. App. 278 [aff 24 N.E. 559, 132 Ill. 
654]. 


Mass.—Keane v. Old Colony R. Co., 
86 N.E. 788, 161 Mass. 208. 


Mich.—Newberry v. Bunda, 100 N. 
W. 277, 137 Mich. 69; Marsh v. Colby, 
39 Mich. 626, 33 Am.R. 439. 


Mo.—Ewen v. Hart, 166 S.W. 315, 
183 Mo.App. 107. 


N.H.—Knowles v. Dow, 22 N.H. 387, 
55 Am.D. 163; Wheeler v. Rowell, 7 
N.H. 515. 


N.Y.—Reed v. McCourt, 41 N.Y. 
435. 


N.C.—Caldwell v. Morgantown Mfg. 
Cor, 528 SiH 475, 121 N.C) 3389. 


Or.—Schiffmann v. Hickey, 
1035, 101 Or. 596. 


R.I.—Faulkner y. Rocket, 80 A. 380, 
Some lew D2. 


Tex.—Woods v. Toombs, 36."Tex. 85. 


Ont.—Halfpenny v. Pennock, 33 U. 
C.Q.B. 229; Dawson v. Murray, 29 U. 
C.Q.B. 464. 


[a] Illustrations.—(1) In trespass 
for damages to land by cutting tim- 
ber, evidence was admissible that the 
logs were delivered to defendant, as 
tending to show that the trespass 
was committed by defendant, and 
with its knowledge and consent. Daf- 
fin v. C. W. Zimmerman Mfg. Co., 48 
So. 109, 158 Ala. 637. (2) In trespass 
for taking personalty evidence that 
plaintiff was “sitting in a corner of 
the house crying” is admissible. Ter- 
ry v. Williams, 41 So. 804, 148 Ala. 
468. (3) Daily use of land is evi- 
dence that it was by agreement, not 
tortious. Pennsylvania Co. y. Ellett, 
35 Ill.App. 278 [aff 24 N.B. 559, 132 
Ill. 654]. (4) A wife’s standing by 
and permitting the taking of her hus- 
band’s goods, used by her during his 
prolonged absence, is some evidence 
of leave and license. Halfpenny v. 
Pennock, 33 U.C.Q,B. (Ont.) 229. (5) 
Evidence of an entry under an award 
of fence viewers made with consent 
of defendant is evidence of leave and 
license. Dawson v. Murray, 29 U.C. 
Q.B. (Ont.) 464. (6) Where defend- 
ants pleaded right of way and plain- 
tiffs replied, counting on abandon- 
ment of the way and adverse posses- 
sion, plaintiffs could show that a di- 
vision fence had been acquiesced in 
as the true boundary for a length of 
time greater than or equal to the peri- 
od of limitations. Faulkner v. Rock- 
et, 80 A. 380, 33 R.7. 152. (7) Where 
defendants pleaded a license from 
plaintiff and his predecessors in ti- 
tle, testimony as to who was in pos- 
session, and as to defendants’ posses- 
sion prior to plaintiff's ownership, 
was admissible to establish license. 
Schiffmann y. Hickey, 200 P. 1035, 101 
Or. 596. (8) In an action for tres- 
pass for erecting a fence, proof of 


200 P. 


of plaintiff's trustee. 
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evidence.® 


an offer of plaintiff to permit the 
erection of the fence would be ad- 
missible as tending to show a parol 
license. 
435. (9) Evidence regarding -plain- 
tiff’s bankruptcy and regarding’ ue- 
fendant’s letter to trustee accepting 
sale of timber was competent on the 
question of whether timber was cut 
by and under the contract or consent 
Granade v. U. 
S. Lumber & Cotton Co., 139 So. 409, 
224 Ala. 185. 


$5. Newberry v. Bunda, 100 N.W. 
277, 137 Mich. 69. 


[a] Thus, under a license to build 
afence, defendant may ask witness 
whether the cutting out of branches 
of trees complained of was necessary. 
Newberry v. Bunda, 100 N.W. 277, 137 
Mich. 69. 


96. Woods v. Toombs, 36 Tex. 85 
(void because consideration was con- 
federate money). 


97. Caldwell v. Morgantown Mfg. 
Cos. 28 S.H.) 475,121 N.C. 339. 


[a] Corrected deed of easement 
after trespass.—A deed of an ease- 
ment made after the trespass to cor- 
rect a former defective deed is not 
admissible under plea of easement, 
although it would be under plea of 
license. Caldwell v. Morgantown 
Mfg. Co:, 28 S.B...475,-121) N.C. 339: 


e838. Ewen v. Hart, 166 S.W. 315, 
183 Mo.App. 107. 


[a] Illustration.—In an action for 
trespassing on plaintiffs’ land and 
laying a sewer, in which defendants 
pleaded plaintiffs’ permission, and a 
condemnation of the land, city rec- 
ords relating to the construction of 
the sewer and the condemnation of 
the land were properly admitted. 
Ewen v. Hart, 166,.S.W. 315, 183 Mo. 
App. 107. 


99. Keane v. Old Colony R. Co., 36 
N.E. 788, 161 Mass. 203. 


1. Marsh v. Colby, 39 Mich. 626, 
33 Am.R. 439; Knowles v. Dow, 22 
N.H. 387, 55 Am.D. 163; Wheeler v. 
Rowell, 7 N.H. 515: 


2. Marlborough Bldg. Ass’n_ v. 
American Broaching Mach. Co., 125 
N.E. 702, 234 Mass. 506. 


[a]. Thus, where plaintiff building 
association agreed to give defendant 
manufacturing company a lot in con- 
sideration of its building a factory 
thereon, the provision in the agree- 
ment that, if the association should 
be unable to give title, all obligations 
of either party should cease, was im- 
material on the issue whether defend- 
ant company committed a trespass by 
removing a building from the lot, ex- 
cavating and putting in its founda- 
tion, and thereafter on its part re- 
fusing to complete the agreement. 
Marlborough Bldg. Ass’n vy. American 
Broaching Mach. Co., 125 N.E. 702, 
234 Mass. 506. 


3. Dixie Const. Co. v. McCauley, 
101 So. 601, 211 Ala. 683. 

[a] Thus, where plaintiff’s minor 
son was charged with stealing arti- 


Reed v. McCourt, 41, N.Y. 


[§ 199] g. Damages*—(1) In General. Consider- 
able latitude is permissible in admitting evidence 
as to damages.°® 
items going to make up the measure of damages may 
be shown;® the best evidence of which the nature 
of the case is susceptible may generally be adduced 
to establish the quantum of damage ;‘ 
relevant matters may be shown.® 


Thus evidence as to the various 


and other 
However, similaz 


eles for which defendant’s agent was 
searching plaintiff's room, and de- 
fendant introduced evidence to show 
that search was made with the son’s 
consent, it was competent for plain- 
tiff to show the son’s presence at the 
time of the search and his nonage. 
Dixie Const. Co. v. McCauley, 101 So. 
601, 211 Ala. 683. 


4 Generally see Damages §§ 323— 
309. 


5. Breidecker, for Use of Cohn v. 
General Chemical Co., 47 F.(2d) 52 
(unimproved lots). 


See also cases infra this section; 
and §§ 200-204. 


6. Burgess of New Windsor v. 
Stocksdale, 52 A. 596, 95 Md. 196; 
Hueston v. Mississippi, ete., Boom 
Co., 79 N.W. 92, 76 Minn. 251. 


7. Breidecker, for Use of Cohn v.. 
General Chemical Co., 47 F.(2d) 52. 
See also cases infra this note. 


[a] Thus: (1) Where plaintiff’s 
case was that defendant’s agent en- 
tered her room, searching for stolen 
goods, and took collars out of trunk 
and suit case, which he scattered 
about, she was correctly allowed to 
show that the collars were soiled and 
marked with agent’s finger prints, 
that agent’s hands were dirty, and 
that she had to have the collars laun- 
dered. Dixie Const. Co. v. McCauley, 
101 So. 601, 211 Ala. 683. (2) In an 
action for cutting timber, evidence of 
amount of lumber sawed from logs 
alleged to have been unlawfully cut 
from plaintiff's land, and its value 
was admissible. Ford y. Bradford, 
103 So. 549,-212 Ala. 515. (3) In an 
action against a seller of timber by 
a contractor, hired by the purchaser’s 
transferee to convert the timber into 
lumber, for interference with posses- 
sion, evidence of the net earnings 
which plaintiff had previously made 
at the same employment, under the 
identical contract, and under similar 
conditions, is admissible. Hughes v. 
Bivins, 121 S.E. 590, 31 Ga.App. 198. 
(4) Although the cost of replacing 
a wrongfully damaged roof with a 
new one is not the measure of dam- 
ages due plaintiff, yet it is a circum- 
stance properly admitted in evidence, 
to be considered along with other cir- 
cumstances in determining them. 
Waldrons v. Wells, 86 A. 362, 84 N.J. 
Law 245. (5) In an action against a 
purchaser of standing timber for cut- 
ting and injuring timber not pur- 
chased, evidence that all timber 
growth was not destroyed was com- 
petent. Ellerbe v. Marion County 
Lumber Co., 82 S.E. 1049, 99 S.C. 158. 


8. See cases infra this note. 


[a] Tlustrations.—(1) Plaintiff's 
evidence showing relation of spur 
track to his business and extent of his 
use thereof was relevant on the issue 
of damages caused by the railroad’s 
removal thereof. Central of Georgia 
Ry. Co. v. Barnett, 124 So. 868, 220 
Ala. 284. (2) In an action for dam- 
ages for assault upon plaintiff’s home 
and property, evidence that inmates 
of his home were frightened and tha 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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acts done since the trespass are not admissible,® 
nor is evidence that defendant paid damages suf- 
fered in a previous year;*° and evidence of dam- 
age as a whole is not admissible where plaintiff is 
not entitled to recover for all the items.1! Where 
direct evidence of injury has been given corrobora- 
tive circumstances may be shown.!2. Where injury 
to property is shown defendant may show that it 
resulted from other causes.!? 


: Evidence of advice of counsel, while not conclu- 
sive on the question of willful trespass, as regards the 


measure of damages, is competent evidence of good 
farth.2* 


[§ 200] (2) Injury to Business. Where injury to 
an established business!® is to be shown, it is ordi- 
narily permissible to introduce evidence showing the 
amount of the business before and after the tres- 
pass'® and its general condition before the injury.27 
Thus loss of profits of an established business may 
be shown,?® and probable profits in the future, judged 
by the past profits.1° To show the quantum of dam- 


TRESPASS 


[63 C.J.] 1013 


age, a removal to an inferior store as a result of 
a trespass is admissible.?® 


[§ 201] €3) Injury to Land.21 To show injury to 
land, evidence of its value and its condition before 
and after is admissible,??2 even where the act of 
trespass was the cutting of timber,?? although in 
such case the value of-the timber itself may be 
shown.” The difference in market value of land 
before and after a trespass may be shown by evi- 
dence of the amount of permanent injury where it 
is not objected to.2® Evidence of the value of land 
is admissible in order to restrict damages to an 
amount not in excess thereof.2® Evidence of rental 
value is admissible in some actions;?7_ but evidence 
as to damage without relation to decrease in market 
value has been held inadmissible.28 Evidence of the 
effect of defendant’s acts on the premises,”® and the 
resulting damage to plaintiff’s goods?® is admis- 
sible, and to show that the fear of injury from acts 
was reasonable, injury to other property similarly 
situated may be shown.*! Evidence of value of 


effect on plaintiff’s wife caused a par- 
tial incanacity to perform her house- 
hold duties was admissible. Muenkel 
v. Muenkel, 173 N.W. 184, 143 Minn. 
29. (3) In an action for damages 
for wrongfully taking possession of 
plaintiff's property, evidence that 
plaintiff had a contract with defend- 
ant requiring the use of the property 
taken, and while performing the con- 
tract became a fugitive from justice, 
and left his property with another, 
who delivered it to defendant, who re- 
tained possession thereof, and sur- 
rendered it to plaintiff on his return, 
was admissible on the question of 
damages. Interstate Lumber Co. v. 
Duke, 62 So. 845, 183 Ala. 484. (4) 
Evidence showing extent of actual in- 
jury to realty, and the insufficiency of 
appliances to which defendant had 
recourse for the purpose of averting 
it, was admissible. Cozzens vy. Hig- 
gins, 1 Abb.Dec. (N.Y.) 451, 3 Keyes 
206, 33 How.Pr. 436. (5) In tres- 
pass quare clausum fregit, it was er- 
ror to exclude testimony of eye- 
witnesses to commission of the tres- 
passes. Faulkner v. Rocket, 80 A. 
380; 33 RL 152: 


9. Cooper v. Randall, 59 Ill. 317 
(action for throwing dust on _ plain- 
tiff’s land by operation of a mill). 


16. Polebitzke v. John Week Lum- 
ber Co., 181 S.W. 730, 173 Wis. 509. 


[a] ®hus, in an action for tres- 
pass on account of defendant’s logs 
floating upon plaintiffs’ lands and 
their removal by defendant, evidence 
tending to prove that defendant paid 
damages suffered by plaintiffs during 
the year 1905 on account of logs float- 
ing upon their lands was properly ex- 
cluded. Polebitzke v. John Week 
Lumber Co., 181 N.W. 730, 173 Wis. 
509. 

11. Slingerland v. International 
Contracting Co., 60 N.Y.S. 12, 43 App. 
Div. 215 [aff 61 N.E. 995, 169 N.Y. 60, 
56 L.R.A. 494]. 


12. Razzo v. Varni, 22 P. 848, 81 
Cal. 289. 
[a] Illustration.—After evidence 


by plaintiff of sickness resulting from 
fright, she may show that she was 
then nursing a child six months old, 
to show that her condition was such 
that fright would so affect her. Raz- 
zo v. Varni, 22 P. 848, 81 Cal. 289. 


13. Lamb v. Harbaugh, 39 P. 56, 
[63 C. J.—54] 


105 Cal. 680; Cooper v. Randall, 59 
Tll. 317. 


[a] Application of rule—On a 
claim that sickness resulted from 
fright caused by defendant’s trespass 
to her realty, defendant may show 
that a discussion of the possible ar- 
rest of her son might have caused the 


fright. Lamb vy. Harbaugh, 39 P. 56, 
105 Cal. 680. 
14. Cloquet Lumber Co. v. Burns, 


207 EF. 40, 124 C.C.A. 600. 
15. See Damages § 200. 


16. Hawthorne v. Siegel, 25 P. 
D4 Sora Oa 159.0022 5 Ames. Rea ole 
Keables v. Christie, 11 N.W. 400, 47 
Mich. 594. 


«17. 


Marquart v. La Farge, 12 N.Y. 
Super. 559. 


18. Juchter vy. Boehm, 67 Ga. 534. 

19. Peshine v. Shepperson, 17 
Gratt. (58 Va.) 472, 94 Am.D. 468. 
: 20. Chandler v. Allison, 10 Mich. 
60. 

21. Evidence of value see also in- 
fra § 202. 


22. Gosdin v. Williams, 44 So. 611, 
151 Ala. 592; Mulford v. Nickerson, 
232 BP. 674, 76 Colo. 404. 


gas Argotsinger v. Vines, 82 N.Y. 
308. 


[a] Statement of rule.—In an ac- 
tion for trespass by cutting timber, 
it was competent to show where the 
land was situated and what damages 
had been done to it, not only that 
which arose from the cutting and re- 
moving timber, but to what extent 
the remaining land had been injured 
or depreciated in value. Rutledge v. 
A. T. Griffin Mfg. Co., 111 S.E. 774, 183 
N.C. 430. 


24. Kentucky Stave Co. v. Page, 
(Ky.) 125 S.W. 170. 


[a] Qlustration. — Although, in 
trespass for cutting standing timber 
on land which was practically worth- 
less for other purposes, the measure 
of damages was the difference be- 
tween the fair market value of the 
land immediately before and im- 
mediately after the cutting, evidence 
was admissible of the value of the 
timber apart from the market value 
of the land in order to better enable 
the jury to determine the market 


/out relation to decrease 


value of the land. Kentucky Stave 
Co. v. Page, (Ky.) 125 S.W. 170. 


25. Harrison v. Adamson, 53 N. 
W. 334, 86 Iowa 693. 


26. Welliver v. Pennsylvania 
Canal Co., 23 Pa.Super. 79. 


[a] Bule applied.—In a trespass 
to recover damages for permanent 
injury to land because of what de- 
fendant did before the date of the 
writ, it was error to exclude evidence 
offered by defendant as to the proba- 
ble value of the estate at a later date 
if defendant had not  trespassed. 
Barker v. Publishers’ Paper Co., 103 
A. 757, 78 N.H. 571, L.R.A-1918H 709. 


27. Cathcart v. Matthews, 104 S.E. 
SOA ELS SiCs 8 


[a] Thus, in an action for dam- 
ages for withholding possession of 
realty, evidence of rental value is ad- 
missible, although the action could 
not be maintained as one for rents 
and profits. Cathcart v. Matthews, 
104 S.E. 180, 115 S.C. 1. 


28. Ritchie v. State Board of Agri- 
culture, 266 S.W. 492, 219 Mo.App. 
90. 


[a] Tlustration.—In an action for 
trespass for damages for wrongful 
use of land by sublessee, evidence as 
to damage done by defendant with- 
in market 
value of land occasioned thereby is 
inadmissible. Ritchie v. State Board 
of Agriculture, 266 S.W. 492, 219 Mo. 
App. 90. 


29. Cozzens v. Higgins, 1 Abb.Dec. 
(N.Y.) 451, 3 Keyes 206, 33 How.Pr. 
436. 

[a] Admissibility of photograph. 
—-A photograph of the premises at 
the time was admissible. Cozzens v. 
Higgins, 1 Abb.Dec. (N.Y.) 451, 3 
Keyes 206, 33 How.Pr. 436. 


30. Ketcham v. Newman, 14 Daly 
(N.Y.) 57, 3 N.Y.St. 566 (rev on other 
grounds 22 N.H. 1052, 116 N.Y. 422). 


[a] Thus, to show the extent of 
the damage in trespass to realty, 
evidence of damage to plaintift’s 


goods and return of them by cus- 
tomers is admissible. Ketcham v. 
Newman, 3 N.Y.St. 566, 14 Daly (N. 
Y.) 57 [rev on other grounds 22 N.E. 
1052, 116 N.Y. 422]. 


31. G. B. & L. R. Co. v. Doyle, 13 
P. 699, 9 Colo. 549. 
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property taken is admissible, although an action of 
replevin brought by plaintiff is pending; 
show how much of a lot of ore defendant mingled 
with his own came from plaintiff’s 
can show the work done and the amount taken from 
plaintiff’s mine.** An injunction obtained by plain- 
tiff to restrain the continuance of the trespass 1s 
not admissible for defendant on the question of dam- 
ages.’ Where plaintiff does not give evidence of 
damage which he might under the pleadings, de- 
Where the damages are 
the cost of restoring premises, or the value before 
and after, whichever is least, evidence under both 
theories is admissible, that admitted under the theory 


fendant cannot do so.*° 


not adopted to be disregarded.*° 


[§ 202] (4) Evidence of Value.?” 
speaking, any relevant evidence reasonably tend- 
Thus it is prop- 


ing to show value is admissible.**® 


[a] Thus, in a hotel keeper’s ac- 
tion against a railroad, after defend- 
ant’s blasting caused guests to leave 
the hotel, evidence of injury to near- 
by buildings is admissible on the 
question whether the danger was so 
great as to justify the fears of plain- 
tiff’s guests. CTE ee ale EU yin One Ve 
Doyle, 13 P. 699, 9 Colo. 549. 


32. Krider v. Lafferty, 1 Whart. 
GPa.) <303: 

33. St. Clair v. Cash Gold Min., 
ete., Co., 47 P. 466, 9 Colo.App. 235. 

34. Arel v. Centebar, 50 A. 1064, 
73 Vt. 238. 

35. Sunnyside Coal, ete, Co. v. 


Reitz, 39 N.E. 541, 48 N.E. 46, 14 Ind. 
App. 478. 


36. Sweeney v. Montana Cent. R. 
Co., 65 P. 912, 25 Mont. 543. 


37. Evidence of value of land in- 
jured see also supra § 201. 


38. See cases infra this section. 


39. Gates v. Comstock, 71 N.W. 
515, 113 Mich. 127; Weaver v. Mis- 
sissippi, etc., Boom Co., 11 N.W. 113, 
28 Minn. 542. 


{a] Rule stated.—To show the 
value of the use of land the amount 
defendant had agreed to pay is ad- 
missible as an admission, but de- 
fendant can show the circumstances 
under which the agreement was made 
to rebut the inference, as that it was 
made pending an injunction and de- 
fendant had to accept or suffer irre- 
trievable loss. Weaver v. Mississippi, 
-ete., Boom Co., 11 N.W. 114, 28 Minn. 
u34. 


[b] Purchase price.—The pur- 
chase price of land is admissible to 
show its value. Gates v. Comstock, 
Tl NW. 515, 113 Mich. 127. 


40. See cases infra this: note. 


[a] MDlustrations.—(1) The value 
of land may be shown by showing the 
value of adjoining land and its rela- 
tion to the land in suit by maps. 
Sweeney v. Montana Cent. R. Co., 65 
P. 912, 25 Mont. 548. (2) Upon the 
question of damage to abutting prop- 
erty, occasioned by the construction 
of an elevated railroad, evidence as 
to the condition and value of the 
property in the neighborhood of that 
in question is admissible. Roberts y. 
New York El. R. Co., 28 N.E. 486, 
128 N.Y. 455, 18 L.R.A. 499. (3) In 
trespass for cutting grass on land 
rented by plaintiff, the value of hay 
or cut grass is admissible to estab- 
lish the value of the uncut grass. 
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[§ 


er to introduce in this connection evidence of an 
agreement between the parties which fixed a value,*® 
or value in similar cases,*° market price,*? cost of 
the property,?? value at an earlier period,*’ spe- 
cial value to the owner,‘ and the amount of use 
the property has been subjected to.*° It has also 
been held that proof of plaintiff’s ownership of prop- 
erty was sufficient to admit his evidence of its value*® 
and that plaintiff’s evidence respecting the value of 
a spur track removed by a railroad from plaintifi’s 
land was admissible.** : 
stances plaintiff may be permitted to prove the “fair 
value” of goods instead of the market value.*® How- 
ever, irrelevant evidence will not be admitted*? and 


And under certain cireum- 


a refusal of a purchaser to complete his purchase 


Generally 


Holsapple vy. Porter, 150 P. 574, 96 
Kan. 131. (4) In an action for dam- 
ages for the wrongful occupation of 
real property, where it is shown that 
the usual and customary rental paid 
for like lands in the vicinity is a 
proportion of the crops produced, it 
is not error to permit plaintiff to 
prove the value of such proportion of 
the crops produced on such lands dur- 
ing the wrongful occupation thereof 
by. defendant. Chism v. Majors, 217 
P. 465, 92 Okl. 45. (5) Evidence of 
value of fence posts similar to those 
taken, did not violate rule of dam- 


ages. Feitz v. Kahler, (Mo.App.) 285 
S.W. 788. 
[b] However, evidence of the 


amount paid for the attachment of 
telephone wires on another house 
with no evidence as to their location, 
character, etc., is no evidence of the 
value of such use of plaintiff’s house. 
Bunke v. New York Tel. Co., 97 N.Y. 
S. 66, 110 App.Div. 241 [aff 81 N.E. 
1161, 188 N.Y. 600]. 


41. See cases infra this note. 


[a] Thus (1) in an action for 
damages for cutting and removing 
timber from plaintiffs’ land, a ques- 
tion as to what timber of a certain 
quality was selling for in the market 
at the time of the trespass was com- 
petent. Hertzog v. Star Logging Co., 
131 P. 806, 73 Wash. 197. And (2) in 
trespass for cutting timber there was 
no error in permitting witness to tes- 
tify as to price of lumber made from 
trees of certain kind, although there 
was no direct evidence that trees of 
such kind eut from plaintiff’s land had 
been manufactured into lumber, where 
there was evidence that trees of kind 
specified had been cut on land and 
carried to defendant’s sawmill. 
Southern Lumber Co. v. Edwards, 125 
S.E. 847, 159 Ga. 363. 

42. Behm vy. Damm, 91 N.Y.S. 735; 
Wood v. Essex, 94 A. 666, 38 R.I. 21; 
Griffin v. Martel, 58 A. 788, 77 Vt. 
19. But see Gray v. Henry County, 
42 S.W. 333, 19 Ky.L. 885 (holding 
that the cost of erecting posts and 
chains could not be shown in an ac- 
tion for their taking). 


43. Griffin v. Martel, 58 A, 788, 77 
Vit. 19. 
[a] Requirement of unchanged 


condition.—In an action of trespass 
de bonis asportatis, allowing the 
plaintiff to show the value of his 
goods sixteen months before the tak- 
ing, when they were moved into the 
store, was proper as against an ob- 
jection that they were transitory, and 


because of the trespass is not evidence of value.°° | 
Where evidence of value has been given, evidence to 
the contrary can be given in rebuttal.°? 


had been depleted, where the plain- 
tiff’s testimony tended to show that 
they remained substantially the same 
from that time till the time of the 
taking. Griffin v. Martel, 58 A. 788, 77 
Vt 36. 


44. Hughes v. Stevens, 36 Pa. 320 
(timber cut on furnace lands). 


45. Behm v. Damm, 91 N.Y.S. 735. 


46. Newlands v. Iowa Ry. & Light 
Co., 159 N.W. 244, 179 Iowa 228. 


47. Central of Georgia Ry. Co. v. 
Barnett, 124 So. 868, 220 Ala. 284. 


48. Wilhelm v. Uttenweiler, 112 A. 
94, 271 Pa. 451. 


_ fa] Thus, in an action against a 
junk dealer for the value of stolen 
brewery equipment purchased by him 
with knowledge of the theft, where, 
in the course of the trial, counsel and 
witnesses, and also the court in its 
charge, used the terms “value,” “fair 
value,” “market value,” and ‘‘worth” 
interchangeably. to ‘indicate market 
value, and where the case was tried 
on the theory that the true measure 
of damages was the cost of replace- 
ment including not only the value of 
the goods but the expense of putting 
them in place, unless defendant was 
not connected with the larceny, in 
which event the damage would be 
measured by their scrap value, ruling 
permitting plaintiff to prove the “fair 
value” of the stolen goods instead of 
the market value was not error. 
popes v. Uittenweiler, 112 A. 94, 271 


49. Schwing Lumber & Shingle 
Co. v. Beckman, 86 So. 555, 147 La. 
1091. 

[a] Rule applied.—The amount 


which one who is not the owner of 
standing timber may receive for it is 
irrelevant in determining its value as 
between the owner and the one who 
has made the payment, and cut and 
removed the timber, and can consti- 
tute no basis for a judgment upon 
that issue. Schwing Lumber & 
Shingle Co. v. Beckman, 86 So. 555; 
147 La. 1091. 


50. Western Union Tel. 
Ring, 62 A. 801, 102 Md. 677. 


51. Martin v. Erwin, 65 A. 888, 74 
N.J.Law 337. See also cases infra 
this note. 


{a]| Under this rule, in an action 
for attaching telephone wires to plain- 


Coy ive 


tiff's house where defendant testifies, © 


the privilege was of no value and was 
never paid for, plaintiff may show de- 
fendant had paid for it. Bunke y. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 203-204] 


L$ 203] (5) Exemplary Damages.*2 
actions, it is proper to introduce, as affecting exem- 
plary damages, evidence of the circumstances sur- 
rounding the injury,°* such as defendant’s motive 
or intent,°* willfulness,®® or malice,®® evidence of 
justification,®* and acts and sayings of defendant 
The character®® and habits®® of 
the parties may atso be shown, but not evidence of 


after the entry.°® 


previous trouble between them.*1 


several trespasses charged is withdrawn from the 
jury, evidence of defendant’s conduct in connection 
therewith is inadmissible to establish punitive dam- 


ages. ®2 


New York Tel. Co., 97 N.Y.S. 66, 110 
App.Div. 241 [aff 81 N.E. 1161, 188 
N.Y. 600]. 


52. Generally see Damages § 339. 
. Geeesonos in mitigation see infra § 
04. 


58. See cases infra this section. 


[a] Applications of rulie.——(1) In 
an action against a contractor and 
his foreman for removing earth from 
plaintiff’s lot, evidence that the fore- 
man was told by the contractor’s 
agent that the contractor had direct- 
ed him to take such dirt, was admis- 
sible on the question of exemplary 
damages. Timanus v. Leonard, 89 A. 
99, 121 Md. 583. (2) Im an action 
for malicious trespass in collecting 
payment, correspondence showing dis- 
pute as to payments was admissible 
as affecting punitive damages. 
Pounds v. General Motors Acceptance 
Corporation, 124 So. 204, 220 Ala. 145. 
(3) Evidence of date of sale of build- 
ing condemned by health officer and 
amount of purchase price was com- 
petent on question of exemplary dam- 
ages for trespass and conversion by 
purchaser removing building. Davis 
v. Erwin, 107 So. 903, 214 Ala. 341. 


54, See cases infra this note. 


[a] @hus (1) all the circumstanc- 
es immediately connected with the 
transaction tending to show the mo- 
tive of defendants are admissible. 
Mosback v. Smith Bros. Sheep Co., 
210 P. 910, 65 Mont. 42. (2) Evidence 
disclosing the intent of the wrong- 
doer is admissible. Southern Ry. Co. 
v. Hayes, 62 So. 874, 183 Ala. 465. 


55. Kentucky Stave Co. v. Page, 
(Ky.) 125 S.w. 170. 


a 
A ae aa trespass for cutting 
standing timber, statements made by 
defendant’s foreman showing his 
knowledge of plaintiff’s title, and the 
want of authority to sell the timber 
in defendant’s vendor, made a few 
days before the purchase, were ad- 
missible to show a willful cutting 
with knowledge of plaintiff's title, on 
the question of punitive damages. 
Kentucky Stave Co. v. Page, (Ky.) 
125 S.W. 170. 


56. See cases infra this note. 


[a] Evidence to show malice.—In 
an action for forcibly removing plain- 
tiff’s household effects from a dwell- 
ing house on lands leased from de- 
fendant, where exemplary damages 
were claimed, all the circumstances 
immediately connected with the 
transaction tending to show that de- 
fendants acted intentionally and 
maliciously are admissible. Mosback 
vy. Smith Bros. Sheep Co., 210 P. 910, 
65 Mont. 42. 


[b] Evidence to negative malice. 
—(i1) Where, in an_ action for 
malicious trespass and cutting of 
timber, plaintiff pleaded malice and. 


Knowledge of plaintiff’s title | 
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Pecuniary condition of defendant. Where a right 
to punitive damages has been shown evidence of the 
financial condition of the defendant is admissible, 
as a general rule.*3 : 


[§ 204] (6) Aggravation or Mitigation. 
gards aggravation of damages, evidence of accom- 
panying circumstances giving character to the act 
may be introduced by plaintiff on the question of 
exemplary or punitive damages.®4 
guage and conduct of defendant®® and evidence of 
misleading actions®® and motive®? are admissible, 
although the acts of a joint trespasser, who was not 


As re- 


Thus, the lan- 


sued, cannot be shown in aggravation of damages.®* 


claimed punitive damages, evidence 
that her husband pointed out the 
lines to defendants’ lands and showed 
them where to cut was admissible to 
negative malice, although he had no 
authority so to do. Wright v. Bent- 
ley Lumber Co., 65 So. 353, 186 Ala. 
OLS 2) In an action for damage 
for appropriating and injuring per- 
sonalty, evidence that defendant ap- 
propriated the property in good faith, 
for the purpose of carrying out plain- 
tiff’'s logging contract with defendant, 
and took good care of the property, 
Was admissible on the question of 
exemplary damages. Interstate 
Lumber Co. v. Duke, 62 So. 845, 183 
Ala. 484. (3) In an action to recover 
damages for cutting down trees al- 
leged to have stood on the partition 
line between plaintiff’s and defend- 
ant’s land, testimony of defendant’s 
witness that in a conversation with 
plaintiff the latter had complained 
of the trees, and stated that he would 
cut them down if they were on his 
land, and if they were on defendant’s 
land, he wanted him to cut them 
down, was admissible, as tending to 
rebut plaintiff's charge of malice. 
Ferguson y. Lux, 188 N.W. 898, 1938 
Iowa 1139. (4) Inan action for tres- 
pass by a minor owner’s guardian, 
testimony that the guardian had stat- 
ed, before defendant cut a fence in 
committing a trespass, that certain 
gravel involved was on his (defend- 
ant’s) land, was admissible on ques- 
tion of punitive damages as bearing 
on defendant’s good faith. Parks v. 
Thomas; 210. .SoW. 141,~ 138) Ark... 70: 
(5) An ordinance approving the 
opening of a street, including road 
opened by defendant, was admissible 
on the issue of punitive damages for 
trespass. City & Suburban Realty 
Co. of Baltimore City v. Sachse, 139 
A. 529, 154 Md. 34. 


57. See cases infra this note. 


[a] Thus, although a_ verbal 
agreement, extending a chattel mort- 
gage after it was satisfied on the 
chattels claimed to have been appro- 
priated and injured by defendant, was 
not effectual to continue the mort- 
gage, evidence of such agreement was 
admissible on the question of ex- 
emplary damages in taking and in- 
juring the property. Interstate Lum- 
ber Co. v. Duke, 62 So. 845, 183 Ala. 
484. 


58. Sheftall v. Zipperer, 66 S.E. 
253, 183 Ga. 488, 27 L.R.A.N.S. 442. 


59. Southern Ry. Co. v. Hayes, 62 
So. 874, 1838 Ala. 465. 


[a] Character of wrongdoer.—In 
trespass to real estate, evidence dis- 
closing the character of the wrong- 
doer is admissible on the question 
of punitive damages, although inad- 
missible to show the actual damages. 
Southern Ry. Co. v. Hayes, 62 So. 
874, 183 Ala. 465. 


60. Pounds v. General Motors Ac- 
ceptance Corporation, 124 So. 204, 220 


Ala. 145. 


_(a] Thus, in an action for mali- 
cious trespass in collecting payment, 
evidence that plaintiff was habitually 
slow in payments was admissible as 
affecting punitive damages. Pounds 
Vv. General Motors Acceptance Corpo- 
ration, 124 So. 204, 220 Ala. 145. 


hieet Camp v. Camp, 92 A. 12, 88 Vt. 


62. Trimmer y. Berkheimer, 61 Pa. 
Super. 269. 


63. Md.—Nichols vy. Meyer, 115 A. 
786, 139 Md. 450. 


Mont.—Winterscheid y. Reichle, 122 
P. 740, 45 Mont. 238. 


Tenn.—Cumberland Tel., 
SE Eke ee 30 S.W. 1040, 


ete, Co. 
94 Tenn. 


Wis.—Gilman v. Brown, 91 N.W. 
Di wel oes WHLSiechs 

Wyo.—Cosgriff v. Miller, 68 P. 206, 
10 Wyo. 190, 98 Am.S.R. 977. 
. Contra Farnsworth v. Western 
Union. Tel. Co., 6 Ns y.Si/785, 3" Silve, 
Sup. 30. 

64. Ga.—Sheftall v. Zipperer, 66 S. 
E. 253, 133 Ga. 488, 27 L.R.A.N.S. 442. 

Ind.—Sunnyside Coal etc., Co. v. 
Reitz, 39 N.E. 541, 438 N.E. 46, 14 Ind. 
App. 478. 

Ky.—Kentucky Stave Co. v. Page, 
125 S.W. 170. 

Md.—Zimmerman v. Helser, 32 Md. 
274; Young v. Mertens, 27 Md. 114. 

Mich.—Wyant v. Crouse, 86 N.W. 
527, 127 Mich. 158, 53 L.R.A. 626. 

N.J.—Romaine vy. Norris, 8 N.J. 
Law 80; Ogden v. Gibbons, ‘5 N.J. 
Law 518 [rev 5 N.J.Law 853]. 


Pa.—Omensetter v. Kemper, 6 Pa. 
Super. 309, 41 Whkly.N.C, 501. : 


S.C.—Johnson vy. Hannahan, 32 S.C. 
313. 


L. 


eer ee v. De La Garza, 9 Tex. 


Evidence as to exemplary damages 
generaily see supra § 203. 


65. Sheftall v. Zipperer, 66 S.E. 
253, 133 Ga. 488, 27 L.RUA.N.S. 442; 
Johnson v. Hannahan, 32 8.C.L. 313. 


66. Omensetter v. Kemper, 6 Pa. 
Super. 309, 41 Wkly.N.C. 501. 


[a] TWustration. Misleading 
plaintiff into believing defendant 
owned an adjoining lot and consented 
to the erection of windows overlook- 
ing it is admissible in an action for 
nailing them up. Omensetter v. Kem- 
per, 6 Pa.Super. 309, 41 Wkly.N.C. 
501. 


67. Sunnyside Coal, etc. Co. v. 
Reitz, 39 N.E. 541, 43 N.E. 46, 14 Ind. 
App. 478. 


68. Scherrer v. Baltzer, 84 Ill.App. 
26. 
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Defendant, on the other hand, is entitled to offer evi- 
dence in rebuttal thereof,®® or of circumstances 1n 
Matter not admissible as a justifica- 
tion may be admissible in mitigation of damages."* 
Ordinarily defendant may show in mitigation that 
he was acting in good faith,7? as by evidence that 
he acted under advice of counsel,’* under an in- 
valid but apparently good title,74 or under legal 
process which appeared to be valid,?® or by evidence 
of other circumstances connected with the trespass 
Matter offered in miti- 


extenuation.*°® 


which show a good motive.7® 


TRESPASS 


ages.7® 


gation, however, must not be too remote in time,‘’ 


69. Roth v. Smith, 41 Ill. 314. See 
also cases infra this note. 
[a] Applications of runle—(1) 


That an entry was to make a survey 
may be shown to rebut malice (Ma- 
chin y. Geortner, 14 Wend. (N.Y.) 
239); (2) or that it was to search 
for furniture (Bohun v. Taylor, 6 
Wow CNG.) ols): (3) Good-will 
toward plaintiff is admissible to re- 
but malice. Cannon v. Overstreet, 2 
Baxt. (Tenn.) 464. (4) In an action 
for whipping plaintiff’s slave it may 
be shown that plaintiff had author- 
,ized defendant to do so three years 
before and he had done so then. Bol- 
ing v. Wright, 16 Ala. 664. (5) In 
trespass to realty it may be shown 
that plaintiff had agreed to give up 
possession. Farwell v. Warren, 51 
Ill. 467. 


[b] However (1) in an action for 
trespass for cutting down a hedge 
fence, evidence showing that the act 
benefited the land was inadmissible. 
Conklin v. Newman, 115 N.E. 849, 278 
Tll. 30. (2) Evidence that purchas- 
er of standing timber left timber to 
which it was entitled was not ad- 
*missible in mitigation of damages for 
cutting timber not covered by the 
deed, especially where it claimed that 
its time for cutting had not expired. 
Ellerbe v. Marion County Lumber Co., 
82 S.B. 1049, 99 S.C. 158. 


70. Ala.—Interstate Lumber Co. v. 
Duke, 62 So. 845, 183 Ala. 484. 


Tll,_-Huftalin v. Misner, 70) Ill. 
5. 


Ohio.—Allen y. Champion, Wright 
672. 


Pa.—Dempsey v. Dobson, 84 A. 
459, 174 Pa. 122, 52 Am.S.R. 816, 32 
aes 761; Reed vy. Bias, 8 Watts& 
SiGe 


(qa Vv. Perry, 718 S:C:L,. 


[a] Illustrations.—(1) An = ap- 
parently good paper title is admissi- 
ble in explanation. Caston v. Perry, 
LS (S©Le “1104. (2). So--it" may™ be 
shown that tearing down of plaintiff’s 
building was done peaceably to pre- 
vent violence by a mob. Reed v. 
Bias, 8 Watts&S. (Pa.) 189. (3) Non- 
payment of rent, notice to quit, etc., 
may be shown in trespass for assault 
and battery, trespass to realty and in- 
jury to personalty. Allen v. Cham- 
pion, Wright (Ohio) 672. (4) Where 
force is shown defendant may show 
a recent provocation by plaintiff. 
Huftalin v. Misner, 70 Ill. 55; Demp- 
sey v. Dobson, 34 A. 459, 174 Pa. 122, 
52) Am.S:R. 816, 32 L.RiA.-761. ~¢5) 
In an action in which defendant 
claimed that it took property to carry 
out a contract which plaintiff had 
with it, after plaintiff had abandoned 
the contract, evidence of the nature 
and terms of the contract, and of re- 


pairs made by defendant, was admis- 
sible. Interstate Lumber Co. v. Duke, 
62 So. 845, 183 Ala. 484. 


71. McAllin v. McAllin, 59 A. 413, 
77 Conn. 398; Turner v. Poston, 41 S. 
E. 296, 68 S.C. 244; Cannon v. Over- 
street, 2 Baxt. (Tenn.) 464. 


[a] Thus (1) an injunction 
against plaintiff's remaining on the 
premises is admissible in an action 
for forcibly disseizing him in mitiga- 
tion of damages, if at all (McAllin 
v. McAllin, 59 A. 413, 77 Conn. 398). 
(2) An invalid deed to defendant is 
admissible in an action for entering 
and plowing the land (Turner v. Pos- 
ton, 41 S.E. 296, 63 S.C. 244). 


72. Burns v. Campbell, 71 Ala. 271; 
Stowe v. Warren, 6 Newfoundl. 521. 


73. Abbott v. ’76 Land, etc., Co., 
ot Poa, 103% Callesi6075— Shores Vv. 
Brooks, 8 S.H. 429, 81 Ga. 468, 12 Am. 
S.R. 332; Moyer v. Gordon, 14 N.E. 
476, 113 Ind. 282; Reeves v. Penson, 
L.R. 26 Ir. 141. Contra Jasper v. Pur- 
nell; 67 Ill. 358. 


[a] Such evidence is not admissi- 
ble however (1) where the circum- 
stances negatived a belief by defend- 
ant in his right (Carpenter v. Barber, 
44 Vt. 441); (2) or where the advice 
was not based on the facts in the 
case (Louisville, etc., R. Co. v. Smith, 
387 So. 490, 141 Ala. 385). 


74 Barrett v. Mobile, 30 So. 36, 
129 Ala. 179, 87 Am.S.R. 54; Gray v. 
Waterman, 40 Ill. 522; Hillman v. 
Baumbach, 21 Tex. 203. 


75. Stephenson v. Wright, 20 So. 
622, 111 Ala. 579; Boggan vy. Bennett, 
14 So. 742, 102 Ala. 400; Selden v. 
Cashman, 20 Cal. 56, 81 Am.D. 93; 
pentie v. Duchane, 1 Blackf. (Ind.) 


76. Lamb v. Harbaugh, 39 P. 56, 
105 Cal. 680; Sutherland v. Ingalls, 
ERRORS 342, 63 Mich. 620, 6 Am.S.R. 


77. Perkins v. Towle, 43 N.H. 220, 
80 Am.D, 149. 

78. 
44], 

[a] Thus in trespass quare claus- 
um a secret arrangement by the own- 
ers of land with plaintiff's hired wo- 
man to let him in in the family’s ab- 
sence is more in aggravation than in 


Carpenter vy. Barber, 44 Vt. 


mitigation. Carpenter v. Barber, 44 
Vt. 441. 
79. Smoak v. Robinson, 153 S.B. 


342, 156 S.C. 370. 


80. Generally 
1730-1806. 


81. Truitt v. Osler, 90 A. 467, 27 
Del. 555; Moulton v. Powers, 32 Me. 
375; Hann v. Chambers, 4 New- 
foundl. 356; Curtiss v. Townsend, 6 


See Evidence §§ 
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and must have some tendency to mitigate the dam- 
Evidence of defendant’s reputation 1s 1n- 
admissible in mitigation of damages.*® 


[§ 205] 3. Weight and Sufficiency®°—a, In Gen- 
eral. The general rule is that- plaintiff must estab- 
lish his case by a preponderance of evidence,*? and 
with reasonable certainty’? by the introduction of 
competent, sufficient, and satisfactory evidence.*? 
In compliance with this rule, evidence has been 
held sufficient®* or insufficient*® in various cases, 
in which many aspects of trespass were involved 


U.G.G.P. (Ont.) 253: See also cases 


infra this section. 


82. Leavenworth v. Hunter, 
So. 122, 150 Miss. 750. 
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83. Frost Lumber Industries v. 
Bluford, 128 So. 711, 13 La.App. 686. 


84. See cases infra this note. 


[a] Prima facie case.—(1) Title 
to personalty and a taking without 
consent make out a prima facie case 
against the holder. Nashville, etce., 
R. Co. v. Walley, 41 So. 134, 147 Ala. 
697. (2) Evidence of plaintiff's title, 
the cutting of the timber, the re- 
moval thereof, and injury to the free- 
hold in hauling, with proof of damag- 
es, constituted a prima facie case. 
Wright v. Bentley Lumber Co., 65 So. 
353, 186 Ala. 616. 


[b] Evidence held sufficient: (1) 
To show that defendants had no rea- 
sonable ground for believing they 
were entitled to remove timber from 
land. S. H. Whitley & Sons v. Haney, 
(Tex.Civ.App.) 15 S.W.(2d) 66. (2) 
To show that plaintiffs were estopped 
to recover value of timber unlawfully 
cut from plaintiffs’ land. York v. 
Hogg, 188 S.W. 663, 171 Ky. 599. (3) 
To show that timber on plaintiff’s 
land was cut for defendant at direc- 
tion of its foreman. American Hard- 
wood Lumber Co. v. Bynum, 250 S.W. 
22, 158 Ark. 639. To support a ver- 
dict in plaintiff’s favor: (4) For cut- 
ting and removing trees (Hilton v. 
Colvin, 78 S.W. 890, 25 Ky.L. 1808); 
(5) For fright caused by the wrong- 
ful acts of -defendant’s employees 
(Lesch v. Great Northern Ry. Co., 
106 N.W. 955, 97 Minn. 503, 7 L.R.A. 
N.S. 93); (6) For injuries to goods 
by intentionally causing overflow of 
water and_ grease over plaintiff’s 
premises (Gerwig v. W. J. Johnston 
Co, 67 A. 425207 Pal b85)s) Ciaiwon 
taking stone from plaintiff’s land 
(Chesapeake Stone Co. v. Fossett, 100 
S.W. 825, 30 Ky.L. 1175); (8) For 
trespass on plaintiff's land (Lavin 
v. Dodge, 73 <A. 376, 30 °R.1. 8)3. (9) 
To withstand a motion to nonsuit 
Sas v. Collins, 44 S.E. 1002, 118 Ga. 


85. See cases infra this note. 


[a] Judgment for defendant held 
justified, under the evidence. Ows- 
ley v. Fowler, 104 S.W. 762, 31 Ky.L. 
1154; Bright v. New Orleans R. Co., 
38 So. 494, 114 La. 679. 


{b] WNonsuit held properly granted 
in an action for cutting timber. Gray 
rete Ns Co. v. Harris, 56 S.E. 252, 127 

a. : 


[ec] Evidence held insufficient to 
show that a time was agreed upon 
within which timber sold should be 
removed from the land. Beauchamp 
RR ee ot (Tex.Civ.App.) 115 S.W. 


For later cases, developments and changes in the law sea Annotations, same title and section number, 
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-and by convincing proof.” 


pale te 


§ 205] 


including questions of license®* or consent’? and 
other matters of justification,’’ knowledge,’ in- 
tent and motive,®® proximate cause,®! and place of 
The act itself may because of its na- 
ture be prima facie evidence that it was wilful 
and malicious,®* but this may be rebutted by evi- 
Where the particular tres- 
pass is also a crime®® it is sometimes held that it 


trespass. °? 


dence of good faith.®4 


86. See cases infra this note. 


[a] Proof of parol license.—When 
a person excuses what would other- 
wise be a trespass on the ground of 
a parol license, such license must be 
clearly established. Bradley Vv. 
American Telegraph & Telephone Co., 
54 Pa.Super. 388. 


[b] License is proved: (1) By an 
agreement to give possession of real- 
ty at a future date, and entry and 
taking possession on that date. Felt- 
ham v. Cartwright, 5 Bing.N.Cas. 569, 
35 E.C.L. 306, 132 Reprint 1219. (2) 
By evidence of an agreement for the 
operation of a tramway on land ata 
price to be agreed upon. Brammell 
v. Bastern Kentucky R. Co., 22 S.W. 
646, 15 Ky.L. 218. (3) By evidence 
of plaintiff's own witness as to an 
agreement, not impeached. Meyers 
v. Savery, 48 P. 390, 19 Mont. 329. 


[c] However, in an action for the 
willful cutting of timber on land of 
another, a finding that a written con- 
tract for cutting of timber the for- 
mer season had not. been extended 
held warranted by the evidence. Eg- 
erdahl v. Larson, 199 N.W. 889, 160 
Minn. 49. 


87. See cases infra this note. 


[a] Evidence held sufficient (1) to 
show consent (Seguin v. Carondelet 
Realty Co., 5 La.A. (Orleans) 10); (2) 
in the case of the removal of house- 
hold articles by seller (Prendergast 
v. Katz, 124 So. 592, 11 La.App. 613). 


[b] Evidence held insufficient to 
show defendant’s entry on plaintiff’s 
land and burning of oil with plain- 
tiff’s knowledge. Kerby v. Prairie 
Pipe Line Co., 4 S.W.(2d) 857, 222 
Mo.App. 699. 


{c] Necessity of direct evidence. 
—In an action for timber trespass, 
plaintiff was not barred from recov- 
ering because of the absence of evi- 
dence that he did not consent to the 
cutting, where the jury was author- 
ized to draw such inference from 
plaintiff's acts and other evidence. 


Bufford v. Little, 48 So. 697, 159 Ala, | 


300. 
88. See cases infra this note. 


[a] Tlustrations.—(1) Proof of a 
right to enter and repair a ditch need 
not show the quantity of water own- 
euaerart. «ic bloyt,. (Cal i270 Pis19) 
(2) Agency whose terms are not 
shown and acrediting the owner with 
timber cut is not conclusive of a 
right to. cut it. Bellows v. Butler, 
86 N.W. 5338, 127 Mich. 100. (3) Evi- 
dence showed that a surrender of 
land was not voluntary. Robertson 
v. Cleveland, ete., Mineral Land Co., 
70 Mo.App. 262. (4) Evidence did not 
show necessity for force used to eject 
trespasser. Green v. Buckingham, 
122 Ill.App. 681. (5) Evidence in ac- 
tion to recover damages for dumping 
dirt on lot supported finding that de- 
fendant was not warranted in dump- 
ing quantity and character of mate- 
rial deposited thereon. Hancock Vv. 
George R. Curtis Paving Co., 300 P. 
65, 114 Cal.App. 624. 


[b] However, defendant is not re- 
quired to prove justification “by a 
clear preponderance of the evidence, 
French vy. 
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Day, 36 A. 909, 89 Me. 441. 


89. Lewis v. Guthrie, 
N.E. 455. 


90. American Sand & Gravel Co. v. 
Spencer, 103 N.E. 426, 55 Ind.App. 
523 (sand taken and carried away). 


[a] Intentional acts.—Evidence 
has been held sufficient to show (1) 
that defendant’s agents knowingly, 
willfully, and intentionally permitted 
defendant’s sheep to trespass on 
lands involved (Liivingston v. Thorn- 
ley, 280 P. 1042, 74 Utah 516); (2) 
that a timber trespass was commit- 
ted intentionally, and not through 
mistake in the land lines (Ripy v. 
Less, 118 S.W. 1084, 55 Tex.Civ.App. 
492); (3) that there was a willful 
trespass on coal lands (Burner v. 
Smith Coal Co., 147 S.E. 545, 107 W. 
Va. 158); (4) and also in cases of 
trespass for taking timber (Sligo 
Furnace Co. v. Hobart-Lee Tie Co., 
134 S.W. 585, 153 Mo.App. 442; Wil- 
liam M. Rice Institute v. Freeman, 
(Tex.Civ.App.) 145 S.W. 688). (5) 
However, evidence was insufficient to 
show an intentional or willful tres- 
pass in an action against an electric 
company for trespass in cutting tim- 
ber outside of the right of way 
granted by plaintiff (Montgomery v. 
Southern Power Co., 68 S.E. 1047, 87 
S.C. 293); (6) and the action of a 
timber company in removing timber, 
cut on the land of another by mis- 
take, after learning of the error, was 
not evidence that the original cut- 
ting was intentional (Rogers v. 
Kangley ‘Timber -Co., .132. ‘PR... °731,, 74 
Wash. 48). 


[b] Willful and wanton trespass. 
—Evidence held to show that sewer 
contractor’s trespass in throwing 
dirt on plaintiffs’ land was_ willful, 


(Ind.) 111 


wanton, and unjustified, Hyre_ v. 
Becker, (Mo.App.) 18 S.W.(2d) 137. 
[c] Good faith.—Evidence requir- 


ed finding that defendant cut, remov- 
ed, and manufactured timber in good 
faith. Greene v. Delafield, 121 So. 
339, 10 La.App. 590. 


{d] Baad faith.—(1) Evidence 
showed bad faith in cutting timber. 
Leopold v. Bradford-Hutchinson 
Lumber Co., 133 So. 379, 172 La. 110; 
Nona Mills Co. v. W. W. Gary Lum- 
ber Co., (liaa.App.) 127 So. 425 [annul- 
led.132 So.42517;-15; La.App. 560]. (2) 
But the fact that defendant was with- 
out title to timber cut is alone in- 
sufficient to prove bad faith. Greene 
v. Delafield. 121-So. 339, 10 La.App. 
590. (3) ‘Want of good faith is not 
conclusively proved by evidence that 
a deed in plaintiff’s chain of title was 
forged. Ross v. Scott, 15 Lea (Tenn.) 
479. 

91. See cases infra this note. 


[a] hus (1) under evidence, de- 
fendant’s act in leaving window un- 
fastened when removing property 
from plaintiff's house held not proxi- 
mate cause of subsequent burglary. 
Strong v. Granite Furniture Co., 294 
P. 303, 77 Utah 292, 78 A.L.R. 465. 
(2) In an action for the loss of a 
horse, evidence held insufficient to 
show that the removal of a fence was 
the proximate cause of the loss. Jos- 
lin v. Linder, 128 N.W. 500, 26 S.D. 
420. 


Acts constituting trespass. 
ed®8 is also applicable to proof of the act constitut- 
ing the trespass, which must therefore be proved 
by a preponderance of the evidence,®® as must the 
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must be proved beyond a reasonable doubt.°* In 
some cases the trespass may be proved by cireum- 
stantial evidence.®? 


The rule above stat- 


92. See cases infra this note. 


[a] Ilustrations.—-(1) Evidence 
held to sufficiently identify the land 
on which the trespass was commit- 
ted. Lohr vs Wolfe, 772:Simi 74 AL 
W.Va. 627. (2) In trespass quare 
clausum, evidence held to sustain a 
finding that the lot was divided in 
equal parts, as claimed by plaintiff. 
Goodwin v. Buelduc, 77 A. 994, 75 N: 
H. 526. (3) Evidence held to show 
that all of trees cut were on land in 


dispute. Whitman v. Lowe, 126 A. 
513,798Vit) 152) -¢4)= In ‘action, fox 
trespass, causing destruction of 


house by fire, finding as to place of 
origin of fire held reasonable infer- 
ence from evidence. Newsom v. Mey- 
er, 128 A. 699, 102 Conn. 93. 


[b] Evidence under pleas of high- 
way and private way.—(1) Evidence 
did not justify a finding that place 
was not a public highway. Jeppson 
v. Almquist, 103 N.W. 10, 94 Minn. 
403. (2) Evidence held insufficient 
to sustain pleas of public highway or 
private way. Faulkner v. Rocket, 80 
AS. 330;° 33° R00 1525. (3) Insactionein 
trespass in which defense was that 
the locus in quo was a public high- 
way, findings bearing upon the lo- 
cation of the road and the claimed 
damages held not sustained by the 
evidence. UHrdlicka v. Haberman, 167 
N.W. 3638, 140 Minn. 124. 


93. Tucker v. McClure, 17 Iowa 
583 (shooting and killing plaintiff’s 
horse). 


94. Baker v. Meisch, 45 N.W. 685, 
29 Neb. 227. 


[a] TIllustrations.—(1) Where the 
evidence showed that defendant tried 
to prevent plaintiff’s bull from join- 
ing his herd but he persistently re- 
turned, it will not warrant a finding 
of wilfully driving him away. New- 
ell v. Giggey, 21 P. 904, 13 Colo. 16. 
(2) Evidence that the tearing down 
of a fence in a street was under ad- 
vice of counsel, will show absence of 
malice although third persons told 
defendant he had no right to do so. 
Young v. Gormley, 93 N.W. 565, 119 
Iowa 546. 


95. See infra § 300 et seq. 


96. Williams v. Dickenson, 9 So. 
847, 28 Fla. 90. Contra Cox vy. Crum- 
ley, 5 Lea (Tenn.) 529. 


97. See cases infra this note. 


[a] ®hus (1) aiding in the com- 
mission of a trespass may be proved 
by circumstantial evidence (Watters 
v. Hayden, 284 S.W. 828, 219 Mo.App. 
673); (2) Trespass in person or 
through another may be proved by 
circumstantial evidence (Sperry v. 
Hurd, 185 S.W. 170, 267 Mo. 628). 


_98. See supra this section. 

99. Auger v. Cook, 389 U.C.Q.B. 
(Ont.) 537. 

[a] Trespass shown.—PMvidence 


was held sufficient to show a tres- 
pass in an action: (1) Against two 
defendants. Hahn v. Schnell, 188 Ill. 
App. 312. (2) For an assault upon 
plaintiff's home and property in the 
nighttime by the throwing of rocks, 
accompanied by riotous language. 
Muenkel v. Muenkel, 173 N.W. 184, 
143 Minn. 29. (3) For cutting and 
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fact that defendant did it? or that he participated | sequential damages it must appear that the act caus- 


with others in its commission,? or that he authorized 
it,? or ratified it;¢ and where the action is for con- 


branding trees, injuring them. 
Clinchfield Coal Corporation v. Hay- 
ter, 108 S.E. 854, 130 Va. 711. (4) 
For wrongful entry into house and 
destruction or removal of property 
therein. Theriot v. Cutrer, 124 So. 
783, 12 La.App. 541. (5) For wrong- 
fully and unlawfully placing build- 
ings upon plaintiff's land to annoy 
and inconvenience him. Vojdich v. 
Jedelski, 168 N.W. 95, 140 Minn. 520. 
(6) For wrongfully cutting and re- 
moving trees or timber from _ plain- 
tiff’s land. Amick v. Taylor, 269 S.W. 
327, 207 Ky. 304; Nona Mills Co. v. 
Jackson, 135 So. 286, 17 La.App. 59; 
Hansen v. Moore, 234 N.W. 462, 182 
Minn. 321; Irwin v. McElroy, 178 P. 
791, 91 Or. 232; Newton’s Adm’x v. 


American Car Sprinkler Co., 90 A. 
583, 87 Vt. 546. Harold v. Toomey, 
158 P. 986, 92 Wash. 297. (7) For 


wrongful removal of rock from plain- 
tiff’'s land. Rocky Cliff Coal Mining 
Co. v, Kitchen, 222 P. 658, 29 N.M. 
395. (8) Evidence showed plaintiff 
was frightened and subjected to ner- 
vous shock. Pagan v. Drake Furni- 
ture Co., 53 S.E. 542, 73 S.C. 364. 


{b] Trespass not shown.—(1) Re- 
fusal to permit a lodger to take his 
personalty from defendant’s realty 
until rent is paid is not a taking of 
the personalty. Hartley v. Moxham, 
3 Q.B. 701, 43 E.C.L. 933, 114 Reprint 
675, C. & M. 504, 41 E.C.L. 276. (2) 
Ownership by one of defendants of a 
mill where timber taken was found 
is not alone sufficient evidence of its 
taking by him. Holliday v. Jackson, 
30 Mo.App. 2638. (3) Evidence show- 
ing only that an act may have been 
done within a certain time is insuffi- 
cient. Price v. Greer, 88 S.W. 985, 
76 Ark. 426. (4) Evidence held in- 
sufficient to show that trees on plain- 
tiff’s land were cut recklessly, or that 
there was any lack of reasonable 
precaution to determine boundary. 
Therrell v. Fllis, 35 So. 826, 83 Miss. 
494, (5) Evidence held insufficient 
to support an action for trespass. 
Carlitz v. Briggs, 50 Pa.Super. 67. 
(6) Trespass on lands described in 
deed held not shown by proof that 
timber was removed from land de- 
scribed in lease embracing other 
lands than described in deed. Pope 
v. Shipp, 156 S.B. 633, 42 Ga.App. 
480. (7) In an action against a third 
person for a trespass impairing the 
security of a vendor’s lien, evidence 
held insufficient to support the ver- 
dict against the third person. Cra- 
ven Lumber Co. v. Allen, (Tex.Civ. 
App.) 134 S.W. 238. (8) In action for 
trespass by cutting trees on plain- 
tiff’s land, verdict for defendant held 
supported by the evidence. Collins 
Vv. Morris, 178 P.980,.104 .Kan. 77; 
Pelletier v. Pugh, 132 So. 769, 16 La. 
App. 693; Frost Lumber Industries 
v. Bluford, 128 So. 711, 18 a.,App. 
686; Hebert v. Crusel, 120 So. 221, 
11 La.App. 82 [aff 123 So. 419, 11 La. 
App. 205]. 


[ec] Every arrest is prima facie 
a trespass. Clark v. Tilton, 68 <A. 
335, 74 N.H. 330. 


[d] Breaking and entering of 
plaintiff’s furnished apartment in de- 
fendant’s house is sufficiently proved 
by proof that he excluded plaintiff 
from the house. Lane v. Dixon, 3 C. 
B. 776, 54 H.C.L. 776, 186 Reprint 311. 


[eqacrt one out of a house 
is sufficient proof of excess in exer- 
cise of a mere right to enter. Hons- 
berger v. Honsberger, 5 U.C.Q.B.O.S. 


(Ont.) 479. 


[f] That defendant attached tele- 
graph wires to plaintiif’s house is 
sufficient evidence that on their re- 
maining there he was maintaining 
them aS a continuing’ trespass. 
Bunke v. New York Tel, Co., 81 N.E. 
1161, 188 N.Y. 600. 


1. See cases infra this note. 


[a] MTllustrations. — (1) Authori- 
ty to build a railroad and actual op- 
eration of it when built is prima fa- 
cie evidence that defendant built it. 
Gilchrist v. Dominion Tel. Co., 20 N.B. 
241, (2) Defendant’s liability is 
proved prima facie by evidence that 
the act was done under the supervi- 
sion of his agent (American Horse 
Exch. Co. v. Naughton Co., 97 N.Y.S. 
384); (3) or by direction of his agent 
(Louisville, ete., R. Co. v. Hill, 22 So. 
163, 115 Ala. 334); (4) or by the 
agent acting within the scope of his 
authority (McKay v. Botsford, 10 N. 
B. 550). (5) In action against joint 
tort-feasors evidence was insufficient 
to justify verdict against one defend- 
ant, and sufficient to justify a verdict 
against the other two. Lewis v. 
Guthrie, 113 N.E. 769, 63 Ind.App. 8. 
(6) Where defendant railroad plead- 
ed that alleged trespasses were made 
by defendant construction company, 
with whom it had a contract for con- 
struction work, mere proof of the 
contract between the railroad and 
construction company, without show- 
ing acts of trespass. done by con- 
struction company’s agents was in- 
sufficient to sustain a recovery 
against it. Moapa Garden Co. v. San 
Pedro, Ali& “Sil oRe Co. 1 438-38: 
218, 45 Utah 141. (7) In an action for 
injuries to a roof by the placing of 
tools, materials and débris thereon, 
evidence warranted a finding that 
both of the defendants, who were 
working, on an adjoining building, or 
their servants, had placed the tools, 
etc., thereon. Waldrons v. Wells, 86 
A. 362, 84 N.J.Law 245. (8) Evidence 
warranted a finding that the wanton 
cutting of trees on plaintiff’s premis- 
es was the work of the defendant 
telephone company. Faris v. Ameri- 
can Telephone & Telegraph Co., 65 S. 
E. 1017, 84 S.C. 102. (9) Where the 
uncontradicted testimony showed 
that defendant, acting as attorney 
for plaintiff’s wife, procured the dray 
and was present when all of plain- 
tiff’s personal property in the house 
was removed therefrom to another 
house selected by the wife during 
plaintiff’s absence, a finding that de- 
fendant did not remove plaintiff’s 
property from the house is not sus- 
tained by the evidence. Mohn v. 
Sumner, 191 P. 991, 48 Cal.App. 314, 


[b] However (1) where gravel 
was taken by persons with wagons of 
the same color as defendant’s it was 
not sufficient evidence that he took 
it. Greve v. Wood-Harmon Co., 52 
N.E. 1070, 178 Mass. 45. (2) And in 
an action for cutting and removing 
timber, proof that some of it was 
cut by defendant was insufficient to 
charge it with responsibility for all 
the timber missing from plaintiff’s 
land during an indefinite period of 
two or three years. Stoneman-Zear- 
ing Lumber Co. v. McComb, 122 S.W. 
648, 92 Ark. 297. (3) Evidence was 
held not to show that one assisting in 
removing timber from plaintiff’s land 
was acting as defendant's agent. 
Houston County Timber Co. v. Ar- 
nold Bros., (Tex.Civ.App.) 3 S.W.(2d) 


ing the injury was wrongful.° 
[§ 206] b. Title and Possession—(1) In General. 


827. 
2. See case8 infra this note. 


[a] Participation shown. (1) 
Evidence held sufficient to show that 
one of defendants aided and advised 
trespass (Weaver v. Ficke, 192 S.W. 
515, 174 Ky. 482); (2) or aided, ad- 
vised, and countenanced cutting of 
timber on disputed land (Whitman v. 
Lowe, 126 A. 513, 98 Vt. 152). (3) 
Evidence held sufficient to show that 


a trespass was jointly committed by 


two corporate defendants, Heybrook 
v. Index Lumber Co., 95 P. 324, 49 
Wash: 878. (4) Proof that one was 
present at the commission of a tres- 
pass, without disapproving or oppos- 
ing it, is evidence from which, in con- 
nection with other circumstances, the 
jury may infer that he assented 
thereto, lent to it his countenance, 
and approved it, and was thereby aid- 
ing and abetting it. Hunt v. Di Bac- 
co, 71 S.E. 584, 69 W.Va. 449. ~ 


{b] Participation not shown.— 
(1) Evidence held to warrant finding 
that defendants did not aid or assist 
in cutting and removal of timber 
from plaintiff’s land. Houston Coun- 
ty Timber Co. v. Arnold Bros., (Tex. 
Civ.App.) 3 S.W.(2d) 827. (2) Evi- 
dence held insufficient to show that 
a defendant participated with other 
defendants in a trespass resulting in 
the burning .of plaintiff’s house. 
Wetzel v. Satterwhite, 125 S.W. 93, 
59 Tex.Civ.App. 1. (3) Evidence held 
insufficient to show that one defend- 
ant participated with other defend- 
ants in a trespass resulting in the 
burning of plaintiff's house. Wetzel 
v. Satterwhite, 125 S.W. 93, 59 Tex. 
Civ.App. 1. 


3. Barrett v. Warren, 3 Hill (N. 
Y.) 348; Smith v. Brazelton, 1 Heisk. 
(Tenn.) 44, 2 Am.R. 678; McClever- 
tie v. Massie, 21 U.C.C.P. (Ont.) 516. 


[a] Applications of rule.—(1) In 
trespass for cutting timber, it is un- 
necessary to prove that defendants 
were seen .cutting the timber, but it 
is sufficient to show that they au- 
thorized or ratified the alleged tres- 
passes. Whitney v. Short, 24 A. 51, 
149° Pa. 29. (2) Facts held to consti- 
tute prima facie evidence that the 
seizure of goods was authorized by a 
plaintiff in  replevin. Aldrich v. 
Ketcham, 3 E.D.Smith (N.Y.) 577. 
(3) Evidence held insufficient to show 
that defendant authorized or caused 
contractors to commit trespass by 
entering wrong property. Talhan v. 

ule, 2 La.A. (Orleans) 382. (4) 

ossession by defendant of plaintiff's 
house is prima facie evidence that he 
took it. Finch v. Alston, 2 Stew.&P. 
(Ala.) 83, 23 Am.D. 299. 


4. Burns v. Campbell, 71 Ala. 271; 
Mee v. Short, 24 A. 51, 149 Pa, 


{a] Thus (1) while substantial 
proof of the ratification of a trespass 
is necessary (Burns v. Campbell, 71 
Ala. 271); (2) a failure to repudiate 
an act done by defendant’s agent and 
which was a benefit to defendants 
shows a ratification (Burns v. Camp- 
bell, supra). 


suet Richardson v. Milburn, 11 Mad. 


[a] Removal of fence.—Removal 
of fence by defendant so that stock 
damaged plaintiff's crop is not enough 
without proof as to when, where, and 
by whom it was erected or whose the 
cattle were or any agreement regard- 
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§§ 206-208] 


The general rule is that, to prevail in an action of 
trespass, a party must show title or possession of 
‘ i Legal title may be shown 
either by chain of paper title,—that is, by deeds, 


the property involved.® 


plots, or records,—or by adverse 


property right may be shown by proof of posses- 
sion coupled with an interest,® possession under 
claim of ownership being prima facie evidence of 
title® and possession is sufficient evidence of the 
right of possession, in the absence of proof of title in 
; It has been held that, in an 
action for trespass to land covered by tidewater, the 
fact that plaintiff did not own adjoining upland did 
not conclusively controvert plaintiff’s possession, or 


the adverse party.!° 


establish defendant’s title.1! 


[§ 207] (2) Plaintiff—(a) In General. 
rily, the title, or possession, of plaintiff, as the case 


ing it. Richardson v. Milburn, 11 


Md. 340. 


6. See cases infra this section and 
§§ 207-212. 


[a] Thus defendant was entitled 
to a verdict in an action for trespass, 
if the jury were not satisfied that 
plaintiff was in possession, or had le- 
gal title, or if they believed that de- 
fendant was in actual possession, or 
had the legal title. Spicer v. Dash- 
jells, 94 A. 901, 28 Del. 493. 


7. State v. Willoughby, 102 A. 
983, 30 Del. 83; Spicer v.- Dashiells, 
94 A. 901, 28 Del. 493. 


AME Outealt v. Durling, 25 N.J.Law 

[a] Absolute property in third 
person.—This rule is applicable, even 
though absolute property is in a third 
person. Outcalt v. Durling, 25 N.J. 
Law 443. 


9. Bertha Mineral Co. v. Simpson, 
115 S.E. 75, 154 Ga. 672. Pi 


10. Urch vy. Rand, 94 A. 200, 77 N. 
H. 608. 

11. Urch v. Rand, supra. 

12. See cases infra this section 


and §§ 208, 209. 


[a] Sufficiency of evidence con- 
sidered.—(1) A plaintiff in trespass 
to real estate who relies on a deed 
and a plat made a part thereof, de- 
scribing the premises to a fence ‘indi- 
cated on the map, and other deeds 
tracing title from the common 
source, and who shows continuous 
possession since his purchase, estab- 
lishes a prima facie case of owner- 
ship and possession sufficient to 
maintain the action. Ferriday v. 
Grosvenor, 86 A. 569, 86 Conn. 698. 
(2) In action for trespass, evidence 
established that on question of title 
and possession plaintiff had no su- 
periority over defendant and its au- 
thors. Walker v. Baer Thayer Hard- 
wood Co., 129 So. 218, 14 La.App. 381 
[mod 126 So. 541, 14 La.App. 381]. 


13. Bertha Mineral Co. v. Simp- 
son, 115 S.B. 75, 154 Ga. 672. 


14. Nevin v. Public Service Corp. 
of New Jersey, 81 A. 434, 82 N.J.Law 
127. 

[a] In such case where a plaintiff, 
to prove her legal title to land, offers 
her deed for premises, extending by 
force of the description contained 
therein to the center of a highway, 
and, by her own testimony, shows 
that she is in the actual possession 
of the premises, subject to the pub- 
lic easement in that part comprised 
within the street limits, her title to 
and proprietorship of trees standing 
in said street, within the curb line 


TRESPASS 


possession.’ A 


[63 C.J.] 1019 


may be, must be proved by a preponderance of the 
evidence.'? However, one showing possession, with- 
out showing complete title, may maintain an action 
for trespass against a wrongdoer.1* 
trees standing in the street may be sufficiently shown 
to enable an abutting owner to maintain an action 
against a stranger for wrongfully destroying them. 


[§ 208] (b) Title of Plaintiff. A plaintiff in an 
action for trespass is not entitled to sueceed where 
he fails to establish any exclusive right to the prem- 
ises as against defendant.1> However, proof of title 
against a mere trespasser need not be as complete 
as in an action to recover the land,!® and an alle- 
gation of title need not be proved by record evi- 


Thus, title to 


dence, where actual possession of the land was 


Ordina- 


shown.1!7 


and in front of her premises, is thus 
sufficiently shown to enable her to 


| maintain an action against a stranger 


for wrongfully destroying the trees. 
Nevin v: Public Service Corp. of New 
Jersey, 81 A. 434, 82 N.J.Law 127. 


15. Stockburger Bros. v. Ader- 
holt, 70 So. 157, 195 Ala. 56; Country 
Club Land Assoc. v. Lohbauer, 79 N. 
BE. 844, 187 N.Y. 106. 


16. Ark.—Thornton v. St. Louis 
Refrigerator, ete., Co., 65 S.W. 113, 69 
Ark. 424. 


Ill.—Cairo, ete., R. Co. v. Woosley, 
85 Ill. 370; Clay v. Boyer, 10 Ill. 506. 


La.—Gardere v. Blanton, 35 La 
Ann. 811; Kaul v. Leopold Weil 
Bldg., etc., Co., 8 L.A. (Orleans) 247 


Md.—Thomas vy. Thomas, 2 Harr.& 
Je. DOG. 


Mass.—Kellenberger v. Sturtevant, 
7 Cush. 465; Wellington v. Geary, 3 
Allen 508. 


Pa.—Thompson v. 
367. 

Wis.—Reed v. Chicago, etc., R. Co., 
37 N.W. 225, 71 Wis. 399. 


B.C.—Adams Powell River Co. v. 
peace Puget Sound Co., 19 B.C. 
13. 


Chase, 2 Grant 


[a] Nature of proof required.— 
(1) Acts of ownership were sufficient. 
Adams Powell River Co. v. Canadian 
Puget. Sound ‘Co.,' 19) B.C. 573. (2) 
Parol evidence of title is sufficient 
if not objected to. Clay v. Boyer, 10 
Ill. 506. (3) Tax deed is sufficient 
prima facie evidence. Thornton v. 
St. Louis Refrigerator, etc., Co., 
S.W. 113, 69 Ark. 424. (4) Written 
acknowledgment of title in plaintiff 
in an action to recover the land is 
sufficient evidence of title in a sub- 
sequent action of trespass for a sub- 
sequent entry. Kellenberger v. Stur- 


tevant, 7 Cush. (Mass.) 465. (5) 
Running a boundary in defendant's 
presence, he being adjoining land- 


owner, and observance of the line by 
defendant for twenty years is suffi- 
cient evidence of title. Thomas v. 
Thomas, 2 Harr.&J. (Md.) 506. (6) 
A quitclaim deed to a cranberry 
marsh and evidence of a contract 
made by plaintiff as owner with an- 
other to gather the berries, and re- 
ceipt of his share of berries thereun- 
der, is sufficient. Reed v. Chicago, 
etc., R. Co., 37 N.W. 225, 71 Wis. 399. 
(7) As against a stranger, a levy of 
execution under statute is prima fa- 
cie sufficient evidence of title, with- 
out proof that an action to recover 
possession was brought within a 
year from the return of the execu- 
tion. Wellington vy. Geary, 3 Allen 
(Mass.) 508. 


Thus possession is prima facie evidenee 
of title to maintain trespass,1® and so too is posses- 


[b] However, one claiming land 
under levy of execution, must prove 
not only the issuing of the execution, 
the levy, and that he was a creditor, 
but also the rendition of a judgment 
upon his debt, and that the execution 
was issued upon the judgment so 
rendered. Ames v. Sturtevant, 2 Al- 
len (Mass.) 583. 


17. Coburn Cattle Co. v. 
157 P. 177, 52 Mont. 252. 


18. U.S.—Williamson & Brown 
Land & Lumber Co. v. Mullins Lum- 
ber Co., 249 F. 522, 161 C.C.A. 448, 


Ala.—Louisville, ete, R. Co. v. 
Smith, 37 So. 490, 141 Ala. 335; Mil- 
ler v. Clay, 57 Ala. 162; Finch v. Al- 
ston, 2 Stew.&P. 83, 23 Am.D. 299. 

Cal.—Kellogge v. King, 46 P. 166, 
114 Cal. 378, 55 Am.S.R. 74; Golden 
Gate Mill, etc., Co. v. Joshua Hendy 
Mach. Works, 23 P. 45, 82 Cal. 184. 


Del.—Covington v. Simpson, 52 A. 
349, 19 Del. 269. 


_ Ga.—Southern R. Co. v. Thompson, 
58 S.E. 1044, 129 Ga. 367; Southern R. 
ay v. Horine, 49 S.B. 285, 121 Ga. 


Ill.—Ragain v. Stout, 55 N.E. 529, 
182 Ill. 645; Chicago Sanitary Dist, 
v.. Kompare, 135 Ill.App. 312; Bal- 
timore, etc., R. Co. v. Higgins, 69 Ill. 
App. 412. 


Ind.—Indiana Pipe Line Co. v. 
N.S 2789, £88) oknd. 


Hensen, 


Christensen, 123 
400. 
Ky-—Burks v. Cox, 150 Siw. 662) 


150 Ky. 511; Chesapeake, ete., R. Co. 
v. Hickey, 22 S.W. 441, 15 Ky.L. 112. 


Mich.—-Beeman v. Black, 14 N.W. 
560, 49 Mich. 598. 


Minn.—Clague v. Hodgson, 16 Minn. 
329; Rau v. Minnesota Valley R. Co., 
13 Minn. 442. 


Neb.—Burlington, ete., R. Co. v. 
Beebe, 16 N.W. 747, 14 Neb. 463. 


N.J.—Bloom v. Stenner, 11 A. 131, 
50 N.J.Law 59. 


N.Y.—Hoyt v. Van Alstyne, 15 
Barb. 568; Peo. .v.. Horr, 7 Barb. 9; 
Gidney v. Earl, 12 Wend. 98. 


Tex.—Pacific Express Co. v. Dunn, 
16 S.W. 792, 81 Tex. 85; Texas, ete., 
R. Co. v. Torrey, 16 S.W. 547, 4 Tex: 
A,Civ.Cas. § 256. 


W.Va.—Wilson v.. Phoenix Powder 
Mfg. Co., 21 S.E. 1035, 40 W.Va. 413, 
52 Am.S.R. 890. 

Wis.—Carl v. Sheboygan, etc, R. 
Co., 1 N.W. 295, 46 Wis. 625, 

Wyo.—Noble & Carmody v. Hud- 
son, 122 P. 901, 20 Wyo. 227. 


Ont.—Munn v. Galbraith, 13 U.C.C. 
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sion under claim of title,t® unless it appears that 
plaintiff has not legal title?® or the possession 1s 
wrongful;?1 and adverse possession for the statu- 
tory period is sufficient proof of title. 


P, 75. 


[a] Rebuttal of such prima facie 
case.—A prima facie case made out 
by possession could be rebutted only 
by a showing that the true record ti- 
tle was not in the one suing. Indiana 
Pipe Line Co. v. Christensen, 123 N. 
E. 789, 188 Ind. 400. 


19. Cal.—Schneider v. Brown, 
Beyidb 85Cal. 205. 


Ill.— Mason y. Park, 4 Ill. 532. 


Kan.—Davis v. Sim, 163 P. 622, 100 
Kan. 66; Douglass v. Dickson, 1 P. 
641, 31 Kan. 310. 


Me.—Ripley v. Trask, 76 A. 951, 106 
Me. 547. 


Pee Nae atta v. Ray, 14 Mich. 


N.Y.—Eno v. Christ, 54 N.Y.S. 400, 
25 Misc. 24. 


S.C.—Davis v. Clancy, 14 S.C.L. 422. 


Tex.—Gulf, ete., R. Co. v. Cusen- 
berry, 26 S.W. 43, 86 Tex. 525. 


W.Va.—-MecDodrill vy. Pardee, etc., 
Lumber Co., 40 W.Va. 564, 21 S.E. 878. 


[a] Possession by tenant (1) un- 
der color of title is sufficient evidence 
of title in the lessor to maintain an 
action for injury to the _ realty 
(Schneider v. Brown, 24 P. 715, 85 Cal. 
205; McDodrill v. Pardee, etc., Lum- 
ber Co., 21 S.E. 878, 40 W.Va. 564); 
(2) although the tenant had moved 
off the land at the time of the tres- 
pass (Davis v. Clancy, 14 8.C.L. 422). 


20. Gartner v. Chicago, etc., R. Co., 
98 N.W. 1052, 71 Neb. 444. 


21. Permian Oil Co. v. Smith, 
(Tex.Civ.App.) 47 S.W.(2d) 500. 


[a] Statement of rule.-—Wrongful 
possession does not constitute evi- 
dence of title even as against a tres- 
passer. Permian Oil Co. v. Smith, 
(Tex.Civ.App.) 47 S.W.(2d) 500. 


22. Ramos v. Espinola, 29 Hawaii 
587; Griffith Lumber Co. v. Kirk, 14 
S.W.(2d) 1075, 228 Ky. 310; Argot- 
singer v. Vines, 82 N.Y. 308; Shin- 
necock Hills, ete, Realty Co. v. 
Aldrich, 116 N.Y.S. 532, 132 App.Div. 
118 [aff 93 N.E. 1132, 200 N.Y. 533]; 
Gustin v. Harting, 121 P. 522, 20 Wyo. 
1, Ann.Cas.1914C 911. 


28. See cases infra this section; 


24 


and Johnson v. Crosson, Cassels Dig. ! 


(Can.) 848; Gates v. Davidson, Cas- 
sels Dig. (Can.) 847; Creighton v. 
Kuhn, Cassels Dig. (Can.) 845; Camp- 
bell vy. McKinnon, 3 N.S.Dec. 322. 


24. See cases infra this note. 


[a] MIllustrations.—(1) Plaintiffs 
held to have established title to the 
land from which timber was cut, by 
showing location of neighboring 
range lines and sides lines. Isley v. 
Kelley, 94 A. 939, 118 Me. 497. (2) 
Hvidence of recorded title and actual 
possession by use of property sus- 
tained title of plaintiffs. Taylor v. 
Pailet, 120 So. 428, 10 La.App. 290. 
(3) In action for damages from erec- 
tion of telephone pole, evidence es- 
tablished plaintiff was fee-simple 
owner of land. Home Telephone & 
Electric Co. v. Branton, (Tex.Commn. 
App.) 23 S.W.(2) 294 [aff (Civ.App.) 
7 S.W.(2d) 627]. (4) Plaintiff's title 
to land held sufficiently proved. S. H. 
Whitley & Sons v. Haney, (Tex.Civ. 
App.) 15 S.W.(2d) 66. (5) Where 
there was evidence to support plain- 


TRESPASS 


22 


Among the 


tiff’s title, a finding against defend- 
ant in that respect was authorized, 
even assuming that plaintiff's posses- 
sion was merely constructive, and not 
actual. Alabama Great Southern R. 
Co. v. Bass. 115 S.E. 923, 29 Ga.App. 
463. (6) The introduction of deeds 
of certain land to plaintiff is sufficient 
prima facie evidence of title. Jent v. 
Old Ben Coal Corporation, 222 I1l.App. 
380. (7) Conflicting evidence held 
sufficient to establish that timber was 
wrongfully cut and removed by .de- 
fendant after plaintiff acquired title. 
Rousselle v. Cramer, 212 P. 294, 65 
Mont. 537. (8) Under the pleadings 
and evidence plaintiffs were entitled 
to affirmative answer to issue wheth- 
er they were owners of timber and 
timber rights. Hutton & Bourbonnais 
v. Cook, 92 S.E. 355, 173 N.C. 496. (9) 
Evidence held to show that the land 
involved was not embraced in any of 
the exclusions referred to in the pat- 
ent under which plaintiff claimed ti- 
tle. Ford v. Bryant, 164 S.W. 308, 158 
Ky. 97. (16) Evidence held to sustain 
a finding by the jury that timber cut 
was on Dplaintiff’s land. Falloon v. 
Fenton, 167 S.W. 591, 182 Mo.App. 93. 
(11) Findings sustained by evidence 
showed record title in plaintiff, and 
no adverse possession of the land in 
question. Cleveland, etc., R. Co. v. 
Kepler, 66 N.E. 1030, 31 Ind.App. 1. 
(12) Evidence that plaintiff’s husband 
bought land and received deed there- 
for, that part of the purchase money 
was paid before his death, and the 
balance by plaintiff afterward, and 
that whatever title husband had 
passed to plaintiff, showed sufficient 
title to maintain an action for injury 
to the land. Et. Worth, etc., R. Co. v. 
Wallace, 12 S.W. 227, 74 Tex. 581. 
(13) Where a purchaser of real es- 
tate on which posts and rails had 
been cut and piled used some of the 
rails, he could recover for a destruc- 
tion of the remainder, though there 
was nothing to show that he pur- 
chased the posts and rails apart from 
the purchase of the land, or that he 
owned them. Carter v. Maryland & 
Pe Re Co 77 Acrs0l, 1l2"*Md. 599% 


25. See cases infra this note. 


26. [a] Ilustrations.—(1) Proof 
of deed to plaintiff's intestate, with- 
out proof of possession thereunder, 
would not show sufficient title to 
lands or timber. Pope yv. Shipp, 156 
S.E. 633, 42 Ga.App. 480. (2) Plain- 
tiff, testifying that he never had 
physical possession of lands, and ac- 
quired initial right or title thereto 
as purchaser at sheriff’s sale, could 
not recover for trespass thereon. Kay 
v. Adams, 134 So. 628, 228 Ala. 33. (3) 
Proof that plaintiff sold defendant 
specified timber did not show title in 
plaintiff to other timber. Pope v. 
Shipp, 156 S.E. 633, 42 Ga.App. 480. 
(4) In action for cutting and remov- 
ing timber, evidence held insufficient 
to show plaintiffs had apparently 
good title. Triche v. Brownell- 
Drews Lumber Co., 141 So. 44, 174 La. 
512. (5) Plaintiffs held to have failed 
to sustain burden of proving that 
tract from which timber was removed 
was covered by their title. Haas v. 
Whatley, 135 So. 249, 17 La.App. 87. 
(6) Evidence held insufficient to es- 
tablish plaintiff’s record title to dis- 
puted lap from which timber was cut. 
Hurst v. Miracle, 284 S.W. 94, 215 Ky. 
22. (7) Evidence failing to establish 
identity of plaintiff's land, described 
as 123 acres in certain section, held 


various decisions?? declaring the evidence in par- 
ticular cases sufficient?* or insufficient?® to prove title 
in the plaintiff,?* it has been held that a deed from 
one in possession is sufficient evidence of title in the 


to support judgment for defendants, 
also owners of land in such section. 
Tircuit v. Burton-Swartz Cypress Co., 
110 So. 489, 162 La. 319. (8) An ac- 
tion by the owner of land for conver- 
sion of the crops by a trespasser held 
not supported by evidence showing 
that the crops belonged to a tenant 
and not showing that plaintiff had 
any lien thereon. Baldridge v. U. S., 
268 F. $21. (9) Evidence held to show 
plaintiff's title to only four-ninths of 
tract, and hence to only four-ninths 
of damages. Rush v. Cornett, 185 S. 
W. 88, 169 Ky. 714. (10) Under the 
evidence grant under which plain- 
tiffs claimed did not embrace land 
from which timber was cut and re- 
moved. Albertson v. Chicago Veneer 
Co., 197 S.W. 831, 177 Ky. 285. (11) 
Evidence held to show that plaintiff 
was not the owner of land from which 
trees were severed. Cusachs v. Sal- 
mén Brick & Lumber Co., 83 So. 893, 
146 La. 676. (12) Where plaintiff did 
not trace his paper title to land back 
to original patentee, or to a common 
source, and where land was unculti- 
vated, and no possession was shown 
in person under whom plaintiff 
claimed to hold, there was a failure 
to establish alleged title. Judd_v. 
Chilson, 163 N.Y.S. 695, 177 App.Div. 
121. (13) In trespass on land by the 
removal of a fence and cutting and 
removing timber, evidence held not to 
show title or possession in plaintiff. 
Lee v. Raiford, 54 So. 543, 171 Ala. 
124. (14) A plaintiff who shows title 
under an execution deed, but who 
fails to show that defendant in execu- 
tion had any title, does not show title 
as against a defendant claiming un- 
der a tax deed. Lee v. Raiford, su- 
pra. (15) Evidence in suit against 
church trustees for trespass on land 
adjoining the church property held 
insufficient to show a perfect paper 
title from the state to plaintiff. Brew- 
er v. Waddell, 81 S.B. 442, 141 Ga. 
528. (16) Evidence held insufficient 
to show that plaintiff was the owner 
of or in any way interested in certain 
growing crops alleged to have been 
destroyed by defendant. Van Dyke v. 
McCormick, 130 N.W. 612, 165 Mich. 
368. (17) Where plaintiff claimed 
through a deed excepting certain 
lands, evidence held to show that the 
parties understood that the land 
claimed was a part of land thereto- 
fore allotted and then owned by 
others. Shinnecock Hills & Peconic 
Bay Realty Co. v. Aldrich, 116 N.Y.S. 
532, 1382 App.Div, 118 [aff 93 N.E. 1132, 
200 N.Y. 533]. (18) Plaintiff cannot 
recover in trespass where he relied 
solely on title and constructive pos- 
session and testified to facts showing 
that his grantor had no title when the 
grant was made. Elliott v. Roanoke 
R. & Lumber Co., 86 S.E. 506, 169 N. 
C. 394. (19) Plaintiffs held _to have 
failed to establish title and hence to 
be not entitled to damages for timber 
cut. Reed v. Broad Top Lumber Co., 
85 A. 17, 286 Pa. 555. (20) In an ac- 
tion by a husband and wife for tres- 
pass, evidence held insufficient to 
show that the wife had any interest 
in the property as tenant by the en- 
tirety or otherwise. Ewen v. Hart, 
166 S.W. 315, 188 Mo.App. 107. (21) 
Evidence held insufficient to sustain 
a survey under which plaintiff claimed 
title to land. Kimball v. McKee, 86 
P. 1089, 149 Cal. 435. (22) Bvidence 
held not to show plaintiff to be the 
owner of the land on which the al- 
leged trespass Was committed. Cheat- 
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grantee or his grantees;27 but a deed to plaintiff 
without proof of possession in plaintiff or his gran- 
tor, or that the title was derived from the original 
source of title; is not sufficient evidence of title to 
maintain trespass,?* except where defendant claims 
a right under the same grantor? or where the rule 
has been changed by statute;?® and that this rule 
The proof of title must 
show title to that part of the land on which the tres- 
It has also been held that a re- 
covery in ejectment** or forcible entry** will show 


applies to personalty.?! 
pass took place.*? 


title, that defendant’s admissions 


amount of proof required of plaintiff,?* that a re- 
cital in an ancient deed is sufficient evidence of facts 


ham v. Hicks, 88 S.W. 1093, 28 Ky.L. 
66. (23) Evidence held not to show 
that plaintiff had title deducible from 
the commonwealth, or title from ad- 
verse possession. Scroggins v. Nave, 
119 S.W. 158, 133 Ky. 793., (24) Evi- 
dence held to support a finding on 
which was based a conclusion of law 
that plaintiff had failed to establish 
any exclusive right to the premises as 
against defendants. Country Club 
Land Assoc. v. Lohbauer, 79 N.E. 844, 
187 N.Y. 106. (25) Evidence held in- 
sufficient to show an acknowledgment 
by defendant of plaintiff’s title to the 
land involved. Akers v. Iberia Cy- 
press Co., 60 So. 363, 131 La. 833. (26) 
Where in an action for trespass, 
plaintiff claimed title under a patent 
by the Governor, which did not show 
how the state became owner, and it 
appeared that before issuance of the 
patent the lands had been set apart 
under a statute, to support the gospel 
and schools in the town where the 
land was located, and that the trus- 
tees were authorized to sell the lands, 
and that the town superintendent of 
schools, who was substituted by stat- 
ute for the trustees, sold to defend- 
ant’s source of title, the patent could 
not be presumed to have transferred 
any title to the patentee. Racquette 
Falls Land Co. v. Buyce, 89 N.Y.S. 
$59, 48 Misc. 402 [rev 95 N.Y.S. 381, 
108 App.Div. 67]. 


27. Curtis v. Campbell, 
69, 54 Mich. 340. 


28. Cal.—Odd Fellows’ Sav. 
v. Turman, 30 P. 966. 


Iowa.—McCormick v. Chicago, etc., 
R. Co.; 47 Iowa 345. 


Ky.—Phillips v. Beattyville Min- 
eral, etc., Co., 88 S.W. 1058, 28 Ky.L. 
12; Dugan y. Ferguson, 1 S.W. 539, 8 
Ky.L. 342. 

Me.—Butler v. Taylor, 29 A. 923, 86 
Me. 17; Savage v. Holyoke, 59 Me. 
345; Vassal Borough v. Somerset, 
ete., R. Co., 43 Me. 337; Marr v. 
Boothby, 19 Me. 150. 


Mass.—Estes v. Cook, 22 Pick. 295. 


N.J.—Rollins v. Atlantic City R. 
Co., 58 A. 344, 70 N.J.Law 664. 


N.C.—Gordner v. Blades Lumber 
Co., 56 S.E. 695, 144 N.C. 110. 


N.B.—Sears v. Palmer, 8 N.B. 400. 


[al However, if title is not denied, 
but merely the wrongful act, a deed 
from the last owner is sufficient evi- 
dence of title. Printz v. Cheeney, 11 
Iowa 469. 


29. Ga.—Garbutt Lumber Co. v. 
Wall, 54 S.B. 944, 126 Ga. 172; Gas- 
kins v. Gray Lumber Co., 64 S.E. 714, 
6 Ga.App. 167; Leverett v. Tift, 64 S. 
E. 317, 6 Ga.App. 90. 


Ky.—Rogers v. Cuyler, 89 S.W. 2, 
2B vels 29. 


N.J.—Rollins vy. Atlantic City R. 


20 N.W. 


Bank 
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ancestor.®? 


may affect the 


Co., 58 A. 344, 70 N.J.Law 664. 


Pa.—Wolf v. Wolf, 28 A. 164, 158 
Pa. 621. 


Va.—Clinchfield Coal Corporation v. 
Hayter, 108 S.E. 854, 130 Va. 711. 


[a] Application of rule.—Where 
plaintiff was never in possession, and 
the action turns solely on his title, he 
may make a prima facie case by 
showing that both parties claim un- 
der a common grantor. Leverett v. 
Tift, 64 S.E. 317, 6 Ga.App. 90. 


[b] However (i) defendant may 
defeat the prima facie case made by 
plaintiff by showing that both par- 
ties claim under a common grantor, 
by showing paramount outstanding 
title in a third person, or that the 
common grantor parted with his title 
by conveyence superior to plaintiff's 
(Leverett v. Tift, 64 S.E. 317, 6 Ga. 
App. 90); (2) and the rule that plain- 
tiff may generally make a prima facie 
ease by showing that he and defend- 
ant claim under a common grantor is 
not applicable, where a portion of the 
standing timber was conveyed to de- 
fendants, and subsequently the land 
and the remainder of the timber to 
plaintiff, and it is claimed that defend- 
ants cut timber not included in their 
eonveyance. Gaskins v. Gray Lum- 
ber Co., 64 S.E. 714, 6 Ga.App. 167. 


30. See cases infra this note. 


[a] @hus (1) in New York a chain 
of title thirty years old is pre- 
sumptive evidence of title (Ridgway 
v. Hawkins, 107 N.Y.S. 416, 123 App. 
Div. 15); (2) which is not rebutted 
by occasional acts of trespass by de- 
fendant (Cravath v. Baylis, 99 N.Y.S. 
973, 113 App.Div. 666 [aff 85 N.E. 
1407, 192 N.Y. 559). 


31. Carter v. Simpson, 7 Johns. (N. 
Y.) 585; Kennedy v. Waller, 2 Hen. 
&M. (12 Va.) 415. 


32. Ill.—David v. Correll, 
App. 47. 


Ky.—Le Moyne v. Anderson, 96 S. 
W. 843, 123 Ky. 584, 29 Ky.L. 1017. 


N.C.—Berry v. W. M. Ritter Lum- 
ber Co., 54 S.H,-278, 141 N.C. 386. 


Pa.—Hess v. Sutton, 33 Pa.Super. 
530. 

Nex.—Gulf, ete., R. Co. v., Cusen- 
berry, 26 S.W. 48, 86 Tex. 525. 


W.Va.—Buck v. Newberry, 47 S.E. 
889, 55 W.Va. 681. 


/ B.C.—Laursen v. McKinnin, 
CLmO Seis 
33. See cases infra this note. 


{a] hus (1) the record of recov- 
ery in ejectment was conclusive evi- 
dence of title in’ the lessor of the 
plaintiff, from the time of the demise 
laid, against the defendant and his 
servants although the trespass was 
committed after verdict and before 
judgment. Dewey v. Osborn, 4 Cow. 


74 Ii. 
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necessary to make it a valid grant,?® and that lineal 
descent alone does not show title to land of the 
Title to land is prima facie evidence of 
title to things on it and appurtenant to it,?8 but a 
conveyance of land to defendant’s grantor, reserv- 
ing the timber as a result of a compromise of their 
conflicting claims to the land, is not sufficient evi- 
dence of title to the timber.®® 


[§ 209] (c) Possession of Plaintiff. When plain- 
tiff in trespass predicates his right-to recover on 
possession, he must prove such possession by a pre- 
ponderance of the evidence.*° 
not an essential feature of such possession,*! in the 
absence of special statutory provision;*? nor actual 


Actual residence is 


(NZY.) 329... ° (2). In any action= for 
mesne profits, judgment in ejectment 
was conclusive of the right of pos- 
session, and of the title to the profits 
from the time of the demise laid in 
the declaration. Van Alen y. Rogers, 
1 Johns.Cas. (N.Y.) 281, 1 Am.D. 113. 


S4 Western Book, etc., Co. v. 
Jevne, 78 Ill.App. 668 [aff 53 N.E. 565, 
a Bf food Bb Ey én Ua | 


[a]. Trespass for mesne profits.— 
A judgment for plaintiff in forcible 
entry is sufficient to enable him to re- 
cover in trespass for mesne profits. 
Western Book, ete., Co. v. Jevne, 78 
ene 668 [aff 53 N.E. 565, 179 Ill. 


35. Conaway v. Isaacs, 94 A. 769, 
28 Del. 473. 


[a] Proof required.—Where de- 
fendant in trespass admits cutting 
trees of which plaintiff was in pos- 
session, plaintiff can recover with- 
out further proof of title, unless the 
defendant proves paramount title or 
possession in common with the plain- 
tiff. Conaway v. Isaacs, 94 A. 769, 28 
Del. 473. 


36 Young v. Shulenberg, 59 N.E. 
135,°165 N.Y. 385, 80 Am.S.R. 730, 31 
N.Y.Civ.Proc, 368, 9 N.Y.Ann.Cas. 341. 


[a] Foreign deed.—A recital in a 
foreign deed eighty years old that 
grantors were heirs of the record 
owner was sufficient evidence to en- 
title one claiming under it to main- 
tain trespass against a naked tres- 
passer. Young v. Shulenberg, 59 N. 
E. 135, 165 N.Y. 385, 80 Am.S.R. 730. 


cot Rice v. Chase, 52 A. 967, 74 Vt. 


38. See cases infra this note. 


[a] Tllustrations.—(1) In an ac- 
tion for digging up water pipe in 
street, evidence that such pipe was 
used solely in connection with and 
was appurtenant to plaintiff's land, 
authorized a finding that plaintiff was 
the owner of the pipe. Roberts v. 
Hall: «82 P. 966, 1476 Cali 434% (2) 
Plaintiff's title to land may be shown 
to prove title to logs and rails found 


aches es Dorcey v. Patterson, 7 Iowa 
420. 
39. Moore v. Vickers, 54 S.E. 814, 


126 Ga, 42. 


40. State v. Willoughby, 102 A. 
983, 30 Del. 88; Spicer v. Dashiells, 
94 A. 901, 28 Del. 493. 


41. Yorgenson. v. 
Neb. 383; Van Buskirk v. Dunlap, 2 
OhioDec. (Reprint) 2338, 2 West.L. 
Month. 125. 


42. See statutory provisions. 


[a] Settlement on public land.— 
Under Gen. St. c 90, declaring a set- 
tler upon public land, in actual oc- 
cupancy with boundaries marked so 
as to be readily traced and having 
done one hundred dollars worth of 


Yorgenson, 6 


1022 [63 C.J.] 


inelosing of the land.4? However, where the law re- 
quires that the land be inclosed, inclosure by natural 
objects is sufficient;*4 and where plaintiff actually 
enters upon land and takes possession, it extends to 
boundaries clearly marked out by him,*® even though 
plaintiff has no color of title.*® Proof of possession 
has been attempted in various ways.** 
been held that plaintiff’s possession of land is prima 
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Thus, it has 


facie proved by title;4® but where actual posses- 


improvements,.can maintain trespass, 
he cannot if he has never actually re- 
sided on the land and has only sur- 
veyed the land and done less than one 
hundred dollars improvements to it. 
Martin v. Pittman, 32 P. 840, 8 Colo. 
App. 220. 


43. Tyson v. Shueey, 5 Md. 540, 


44. Fripp v. Hasell, 32 S.C.L. 173 
(inclosure by navigable water). 


45. Cook vy. Rider, 16 Pick. (Mass.) 
186; Woods v. Banks, 14 N.H. 101. 


ba Gaudin v. McKilligan, 7 N.B. 
392. 


47. See cases infra this section. 


[a] Evidence held to show pos- 
session.—(1) In an action for tres- 
pass by a club against one hunting 
ducks, evidence held sufficient to show 
that the club had such apparent pos- 
session that it could sue defendant, 
having no title, independent of any 
proprietary right. Tyler v. Cedar 
Island Club, 122 A. 38, 143 Md. 214. 
(2) In trespass quare clausum, evi- 
dence held to warrant a finding that 
plaintiff was in possession of the 
locus at the time of the trespass. 
Tobey v. Dinsmore, 95 A. 506, 114 Me. 
126. (3) In an action for trespass to 
realty by a father and a married 
daughter whose husband having legal 
title had long been absent, evidence 
held to show that they had such ac- 
tual or constructive possession as to 
maintain the action. Gore v. White- 
ville Lumber Co., 96 S.E. 683, 110 S. 
Cc. 474. (4) Evidence held to show 
that plaintiff, at time of alleged tres- 
pass, was lawfully in possession and 
entitled to possession. Livingston v. 
Thornley, 280 P. 1042, 74 Utah 516. 
(5) A stipulation admitting defend- 
ant’s entrance on the close against 
plaintiff’s protest and the testimony 
as to the possession by plaintiff un- 
der a bona fide claim of right at the 
time of the trespass is sufficient to 
support a general verdict for plain- 
aa Lavin v. Dodge, 73 A. 376, 30 R. 


{b] Evidence held not to show 
possession.—(1) In an action for cut- 
ting timber, based on possession, evi- 
dence held insufficient to show such 
possession as would justify a recov- 
ery. Akers v. Iberia Cypress Co., 60 
So. 363, 131 La. 833. ° (2) In action for 
erecting an objectionable fence, evi- 
dence held insufficient to show that it 
was erected on premises in plaintiff’s 
possession. Chesapeake & O. Ry. Co. 
v. Collins, 165 S.W. 680, 158 Ky. 462. 
(3) Where a person claims to have 
owned wild and uncultivated lands 
for a period of 16 years, and has a 
deed to the land from another person, 
and has paid taxes on the land for 
that period, but has been on the land 
during that period only five or six 
times, this testimony, is not sufficient 
to show that he is in possession 
thereof. Houston Bros. v. Lenhart, 
101 So. 289, 136 Miss. 841. (4) Hvi- 
dence held insufficient to show that 
plaintiff was in actual possession of 
unineclosed swampy woodland when 
defendant cut timber thereon. Wat- 
ters v. Hzell, 66 So. 4438, 188 Ala. 385. 


(5) Evidence held insufficient to war- 
rant a finding that plaintiff was in 
actual possession of real property at 
the time of the trespass. Clendaniel 
v. Bennett, 86 A. 313, 27 Del. 140. 


48. Printz v. Cheeney, 11 Iowa 469; 
Hess v. Sutton, 33 Pa.Super. 530; Tus- 
tin v. Sammons, 23 Pa.Super. 175; 
Marsteller v. Coryell, 4 Leigh, (31 
Vian) 482532 Ball wii Moung; 38 U.€:C.P- 
(Ont.) 231. 


[a] Unimproved land.—In Penn- 
Sylvania this doctrine is limited to 
eases where the land is unimproved, 
as if improved it shows someone has 
actual possession. Hess v. Sutton, 33 
Pa.Super. 530; Tustin v. Sammons, 23 
Pa.Super, 175. 


49. Cal.—Odd Fellows’ Sav. Bank 
v. Turman, 30 P. 966. 


N.Y.—Young y. Shulenberg, 59 N. 
Wy 235, L65 N.Y. 3385," 80 A m:S:R21730, 
31 N.Y.Civ.Proc. 368, 9 N.Y.Ann.Cas. 
341 faff 54 N.Y.S. 419, 35 App.Div. 79]. 


N.C.—Morris v. Hayes, 47 N.C. 93. 


Vt.—Rice v. Chase, 52 A. 967, 74 Vt. 
3862; Oatman v. Fowler, 43 Vt. 462. 


N.B.—Hovey v. Long, 33 N.B. 462. 


Hie ae Wane v. McDonald, 3 N.S. 


Ont.—Greaves y. Hilliard, 15 U.C. 
CiP oes 


[a] As for instances: (1) Cutting 
trees on wild land. Young v. Shulen- 
berg, 59° .N° BH. ‘135; 165 N.Y. 385, 80 
Am.S.R. 730, 31 N.Y.Civ.Proc. 368, 9 
N.Y.Ann.Cas. 341 [aff 54 N.Y¥.S. 419, 
35 App.Div. 79]. (2) Making pole 
bridges over a roadside ditch to en- 
able plaintiff’s cattle to range in ad- 
joining swamp land and occasionally 
cutting a tree. Morris v. Hayes, 47 
NiGw 293: (3) Marking of trees 
around the land. Oatman y. Fowler, 
43 Vt. 462. (4) Running a boundary. 
Cameron y. McDonald, 3 N.S. 240. 
(5) Running a boundary and,mark- 
ing it. Rice v. Chase, 52 A. 967, 74 
Vt. 362. (6) Survey made to locate 
a lake, advertisement of the land for 
sale, and notification to a stockman 
to keep his stock off. Odd Fellows’ 
Sav. Bank v. Turman, (Cal.)- 30 P. 
966. (7) The making of a survey. 
Oatman v. Fowler, 43 Vt. 462; 
He he v. Hilliard, 15 U.C.C.P. (Ont.) 


50. Ala.—Powers v. Hatter, 44 So. 
859, 152 Ala. 636. : 


Del.—Bartholomew v. Edwards, 6 
Del. 17. 


aE ae v. Hodgdon, 18 N.H. 
Pa.—Fitzgerald v. Elliott, 29 <A. 


346, 162 Pa. 118, 42 Am.S.R. 812. 
Vt.—Doolittle v. Linsley, 2 Aik. 155, 
N.B.—Gidney v. Bates, 10 N.B. 395. 


Ont.—Dixson v. Snetsinger, 23 U.C. 
CoP racbs 


[a] Illustrations. — (1) Casual 
acts of a transient or temporary na- 
ture, not showing apparent object of 
taking possession as owner, do not 
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sion is relied on it is not shown by isolated acts of 
trespass, although under claim of title,*? nor by a 
series of acts not done under claim of right;°° and 
evidence showing possession subsequent or probably 
subsequent to the trespass is insufficient to show 
trespass at the time.*? ; 
repeated during a considerable period of time under 
claim of right,°? or, as has been held, an exclusive 


However, possessory acts 


give possession. Gidney v. Bates, 19 
N.B. 395. (2) Cutting trees on wild 
land for fifteen years gives no pos- 
session; although it would if the land 
were neglected and title claimed. 
Doolittle v. Linsley, 2 Aik. (Vt.) 155. 
(3) Occasional use by a mechanic of 
land near his shop to deposit wood 
on, ete:, does not give possession. 
Moore vy. Hodgdon, 18 N.H. 144. (4) 
One who contracts with the owner of 
timber to cut and deliver it to the 
owner’s mill gets no possession in 
course of doing it. Fitzgerald v. El- 
liott, 29 A. 346, 162 Pa. 118, 42 Am. 
S.R. 812. (5) Payment of taxes and 
riding along the highway running 
over the land is not sufficient evidence 
of actual possession. Powers v. Hat- 
ter, 44 So. 859, 152 Ala. 636. (6) Use 
of vacant land for pasture in common 
with others is no evidence of posses- 
sion. Temiscouata R. Co. v. Clair, 38 
Can.S.C. 230. (7) Possession of a 
pier in a navigable stream does not 
give possession of the bed of the 
stream. Dixson y. Snetsinger, 23 U. 
C.C.P. (Ont.) 235. (8) Use of water 
in a mill pond is no evidence of title 
or possession of the land covered by 
ve Bartholomew v. Edwards, 6 Del. 


51. See cases infra this note. 


[a] Thus (1) entry claiming title 
after the act of trespass is no evi- 
dence to prove plaintiff's right. 
Greaves v. Hilliard, 15 U.C.C.P. (Ont.) 
326. (2) Judgment in ejectment re- 
lating only to possession at the time 
the action was brought is not suffi- 
cient evidence of possession prior 
thereto. Henry v. Davis, 43 So. 122, 
149 Ala. 359, 13 Ann.Cas. 1090. (3) 
Proof of possession some time during 
the year the trespass was done is not 
sufficient evidence of possession at 
the time of the act done not later than 
March. Gordner vy. Blades Lumber 
Co., 56 S.E. 695, 144 N.C. 110. 


Pl Ill.— McLean vy. Farden, 61 Ill. 


Mass.—Kilborn y. Rervee, 8 Gray 
415; Proprietors Monumoi Great 
Beach v. Rogers, 1 Mass. 159. 


Mo.—Fitch v. Gasser, 54 Mo. 267. 


N.H.—Chandler v. Walker, 21 N.H. 
282, 53 Am.D. 202. 


on Y Machin v. Geortner, 14 Wend. 


Or.—Bileu v. Paisley, 21 P. 934, 18 
Or 4%, 4 Na ReASe 8405 3 


Tenn.—Douling v. 
Hayw. 170 


Vt.—Hibbard v. Foster, 24 Vt. 542; 
Sawyer v. Newland, 9 Vt. 383. 


Eng.—Wild v. Holt, 9 M.&W. 672, 
152 Reprint 284, . 


Sea eas he Davison,.17 N.S: 
: ontra Barnhill v. Pe @ 
N.S.Dec. 491. peas 


[a] For examples: (1) Entry and 
selling timber from time to time and 
exercising acts of ownership. Saw- 
yer vy. Newland, 9 Vt. 383. (2) Entry, 
partial fencing, slight cultivation, 
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control,°* are sufficient, and, in general, the aets need 
only be such as are usual and customary in taking 
possession of land of the character of the land in 
question.°* The evidence of retaking of possession 
by a disseizee must ordinarily show actual posses- 
_ Things appurtenant to the soil ean be taken 
possession of by clear acts of appropriation, although 
not removed.®® The mere designation of property in 
another’s possession as belonging to plaintiff does not 
give possession ;°7 and the fact that defendant erect- 
ed his fence inside his boundary line is no evidence 
of possession in plaintiff up to the fence.*® 


{[§ 210] (3) Defendant—(a) In General. 
general rules applicable to weight and sufficiency of 
evidence in other civil cases®® are applicable to the 
proof of defendant’s title and possession in actions 


sion.®5 


cutting timber, and continuous pub- 
lic acts of ownership. McLean v. 
Farden, 61 Till. 106. (3) Occasional 
trespass under continual claim of 
title. Hibbard v. Foster, 24 Vt. 542. 
(4) Raising corn two years on a small 
isolated tract on which no one resid- 
ed. Douling v. Hickman, 4 Hayw. 
(Tenn.) 170. (5) Staking off marsh 
and cutting the grass each year, the 
land being incapable of other pos- 
session. Davison v. Burnham, Cas- 
sels Dig. (Can.) 846; Burnham vy. 
Davison, 17 N.S. 388. (6) Use of 
mining ditches in course of mining 
operations for two seasons. Bileu v. 
Paisley, 21 P. 934, 18 Or. 47, 4 L.R.A. 
840. (7) Furthermore, constructing 
a series of canals by which marsh 
lands were flooded twice a day and 
finally converted into firm soil is 
proof of possession. McCulley v. 
Blair, 15 N.S. 435. (8) And working 
of a mine by plaintiff and an admis- 
sion by defendant that the taking by 
him of ore was wrongful is evidence 
of possession in plaintiff. Wild v. 
Holt, 9 M.&W. 672, 152 Reprint 284. 
(9) But in New Brunswick it was held 
that fastening a net annually for 
twenty years to a tree on a small, un- 
cultivated island, collecting driftwood 
on it, and once pasturing a calf there 
gave no possession. Gidney v. Bates, 
10 N.B. 395. 


{b] Frequent cutting of trees (1) 
on woodland during a long period of 
years (Kilborn v. Rervee, 8 Gray 
[Mass.] 415); (2) or on ‘a woodlot 
(Chandler v. Walker, 21 N.H. 282, 53 
Am.D. 202) is evidence of possession. 
(3) And such cutting for the statu- 
tory period gives title so that the ac- 
tion lies against the grantee of the 
record owner. Argotsinger v. Vines, 
82 °N. Y. 308. 


[ce] Acts done by third persons.— 
Such possessory acts may be done 
by a third person acting for plaintiff, 
so that possessory acts of a pro- 
prietor of common lands inure per se 
to the benefit of the corporation. 
Proprietors Monumoi Great Beach y. 
Rogers, 1 Mass. 159. ; 


53. See cases infra this note. 


[a] Rule applied to: (1) Fencing 
or cultivating land by _ plaintiff’s 
agent for him. Van Buskirk v. Dun- 
lap, 2 OhioDec. (Reprint) 233, 2 West. 
L.Month. 125. (2) The use of a 
church for worship and keeping it 
locked at other times. Carrine v. 
Westerfield, 3 A.K.Marsh. (Ky.) 331. 
(3) Where the jury were instructed 
that they must find plaintiff had ex- 
elusive possession, and it appeared 
plaintiff had moved his household 
goods in but did not take up his resi- 
dence there for several months, the 
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of trespass.®° 


The 


verdict for plaintiff was not dis- 


sera Lawton vy. Cardell, 22 Vt. 
[b] What not exclusive posses- 


sion.—(1) It has been held, however, 
that where a fence had been com- 
pleted on three sides only, plaintiff 
had not obtained exclusive possession 


(Allen v. Suseng, 1 Coldw. [Tenn.] 
204); (2) nor where the land had 
been used as a common. grazing 


ground and for eighty rods there was 
neither post hole, post, nor fence of 
awk kind (Rivers v. Burbank, 13 Nev. 


54. Cook v. Rider, 16 Pick. (Mass.) 
186; Rogers v. Cooney, 7 Nev. 213; 
Carpenter v. Logee, 53 A. 288, 24 R.I. 
gees Doolittle v. Linsley, 2 Aik. (Vt.) 


.55. Payne v. Clark, 20 Conn. 30; 
Clark v. Hill, 1 Del. 335; Tasker v. 
Ridgely, 4 Harr.&M. (Md.) 497. 


[a] Rule applied.—(1) Entry and 
cutting wood does not divert the dis- 
seizor’s possession so that trespass 
lies against him.. Clark v. Hill, 1 
Del. 335. (2) It has been held that 
where a tenant delivered possession 
to a third person, an entry by the 
lessor’s agent before the expiration 
of the term of the tenancy gave the 
lessor possession to maintain tres- 
pass. Tasker v. Ridgely, 4 Harr.&M. 
(Md.) 497. 


56. See cases infra this note. 


[a] Illustrations.—(1) Marking 
off ice on a navigable river and clear- 
ing it off, ete, gives possession 
(Hickey v. Hazard, 3 Mo.App. 480); 
(2) or cutting a crop (Algood v. 
Hutchins, 7 N.C. 496); (3) although 
not against one who cultivated it 
jointly with plaintiff (McGahey v. 
Moore, 25 N.C. 35); (4) or cutting 
and cording wood (Rogan v. Perry, 6 
Wis. 194). 

57. Merrick v. 

496. 


58. Storr v. James, 35 A. 965, 84 
Md. 282. 


59. See Evidence §§ 1730-1806. 
60. See infra §§ 211, 212. 


61. A. ‘Manteris Co. v. Baton 
Rouge Poster Advertising Co., 125 So. 
293, 12 La.App. 162. 


62. Dial v. Gardner, 89 S.E. 396, 
104 S.C. 456; Lyons v. Fairmont Real 
Estate Co., 77 S.E. 525, 71 W.Va. 754. 

63. Leverett v. Tift, 64 S.E. 317, 
6 Ga.App. 90. 

64. See cases infra this section. 


[a] Evidence sufficient.—(1) In 
action for trespass by cutting timber, 


Britton, 26 Ark. 


[§ 211] (b) Title of Defendant. 
ant in trespass relies on title in himself as a defense, 
he must prove it*! by a preponderance of the evi- 
dence,®? but defendant need not show title in him- 
self, where plaintiff was never in possession and his 
action depends solely on his title, and is entitled to 
succeed where he shows that the true title was not in 
plaintiff at the time of bringing suit.¢? Among other 
decisions which have considered the sufficiency of 
such evidence,®* some have held that record title 
together with possession of part of the premises is 
sufficient,®® but is not sufficient where neither de- 
fendant nor his grantors have had possession,®® and, 
while title deeds are not the sole means of proving 
title’’ an ex parte survey is not evidence of title 
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Where defend- 


evidence showed timber was cut from 
land which had been transferred to 
defendant. Walker vy. Baer-Thayer 
Hardwood Co., 126 So: 541, 14 La.App. - 
381 [mod 129 So. 218, 14 La.App. 381] 
(holding that evidence established 
that defendant’s predecessor pur- 
chased title from parties with whom 
plaintiffs claimed to hold undivided 
interest in land to avoid breaking up 
prospective sale). (2) In an action 
for cutting certain timber not em- . 
braced in the contract with defend- 
ant for the sale of timber, evidence 
held to show that the timber on a cer- 
tain hollow, which plaintiff claimed 
was wrongfully cut, was sold to de- 
fendant. Sommer v. Ross, (Ky.) 116 
S.W. 1181. (3) Evidence held to 
show a perfect chain of title to the 
land in controversy from the Com- 
monwealth of Virginia to defendant. 
Courtney v. Ashcraft, 105 S.W. 106, 31 
Ky.L. 1324; Kentucky Land, etc., Co. 
v. Crabtree, 70 S.W. 31, 113 Ky. 922, 
24 Ky.L. 743. 


[b] Evidence insufficient. — (1) 
Defendant in trespass to real estate 
who relies on a deed of “thirty acres” 
which does not establish the disputed 
boundary so as to include the land in 
controversy, except by the call for 
quantity, or fix another boundary 
from which it may be determined 
that the land in controversy belongs 
to him, does not show title to the 
land in controversy, where the line 
claimed by plaintiff will satisfy the 
description in the deed. Ferriday v. 
Grosvenor, 86 A. 569, 86 Conn. 698. 
(2) Stipulation that defendant in 
trespass quare clausum cut timber on 
the land under claim of title to the 
land is insufficient to show prescrip- 
tive title in him. Ripley v. Trask, 
76 A. 951, 106 Me. 547. (3) Where 
plaintiff proves a patent and mesne 
conveyances to himself, a series of 
deeds to defendant, not running back 
to a valid title, will not warrant a 
verdict for him. Sibley v. Haslam, 
75 Ga. 490. 


[ec] Knowledge of weakness of 
title.—Facts held to show defendants 
entering land to cut timber dcted 
with knowledge of weakness of their 
title. Joseph Rathborne Lumber Co. 
v. Cooper, 114 So. 112, 164 La. 502. 


65. Burke v. Spinning, 2 N.Y.St. 
221 (even though plaintiff has pos- 
session of other parts). 


66. Newcastle v. Haywood, 44 A. 
132, 68 N.H. 179. : 


67. Blaisdell v. Morse, 75 Me. 542; 
MeNeil v. Train, 5 U.C.Q.B. (Ont.) 
91; 

[a] @hus an entry on plaintiff's 
possession by defendant claiming ti- 
tle, and possession yielded by plain- 
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against plaintiff in possession,®* nor a written ac- 
knowledgment of surrender of the premises by the 
mortgagor to the mortgagee, with no entry by the 
latter;°® and an assignment of a mortgage without 
assignment of the debt and without entry is no evi- 
dence of title in defendant.7° A conveyance to de- 
fendant without proof of possession in the grantee 
or title, or possession in his grantor, is no evidence 
of title in him,’ and possession in defendant’s gran- 
tors without proof of a claim of title is not evidence 
of title by adverse possession.72 Where defendants 
introduced a state grant for the land, but did not 
connect themselves therewith, its only effect was to 
show that the state claimed no interest in the land, 
and relieved plaintiff from showing such fact.7? Re- 
citals in deeds in defendant’s chain of title and pos- 
session long continued are sufficient evidence of a 
lost deed if consistent with no other theory.7* A 
deed from a foreign corporation is no evidence of 
title without proof of the creation of the corpora- 
tron," 


[§ 212] (c) Possession of Defendant. The fact 
of defendant’s possession must be a reasonable in- 
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[§§ 211-213 


ference from the evidence,7® but the evidence of 
possession need only be of acts such as are usual 
in taking possession of land of the character of 
that in dispute.77 : 


Acts and facts constituting possession. A single 
act of trespass does not give possession to defendant 
to defeat an action of trespass brought against him,‘* 
nor a number of separate acts of trespass,‘® nor re- 
maining on the land for a time conducting opera- 
tions there, where no intent to take possession 1s 
shown;®° but entry and acts of dominion and con- 
trol give possession,®* and title is presumed to give 
defendant possession unless the contrary appears.*” 


[§ 213] c. Damages—(1) In General. Evidence 
of damages in an action of trespass must be definite 
and certain,®? although the exact amount need not 
be shown.®4 Such evidence must not be too remote 
in time or place,®® nor insufficient as a basis for an 
inference,** and must show that the damage re- 
sulted from the act;87 but in general no particular 
form of evidence is requisite.8® In compliance with 
these rules the sufficiency of evidence has been de- 


tiff was sufficient evidence of defend- 
ant’s title. McNeil v. Train, 5 U.C. 
Q@:.Bs (Ont.) 91. 


68. Beeman v. Black, 14 N.W. 560, 
49 Mich. 598. 


69. Hobson v. Roles, 20 N.H. 41. 
70. Hobson v. Roles, supra. 


71. Wilkinson v. Searcy, 76 Ala. 
176 (personalty). 


72. Clark vy. Boardman, 42 Vt. 667. 


73. Coxe vy. Carpenter, 73 S.E. 113, 
ESTING © ODN. 


74. Quillen v. Betts, 39 A. 595, 17 
Del, 53. 


75. Young v. Milne, 28 N.B.186. 
76. See cases infra this section. 


[a] Tlustrations. — (1) Erection 
of a building on premises under a 
elaim of right is sufficient evidence 
of possession by defendant. Water- 
bury Clock Co. v. Irion, 41 A, 827, 71 
Conn. 254. (2) Naked assertion by 
defendant that he holds possession 
for a third person is not sufficient 
evidence of it. Jones v. Muldrow, 24 
S.C.L. 64. (3) Oral permission giv- 
en while off the land to erect a build- 
ing on land is not evidence of pos- 
session or title in the one giving it. 
White v. Smith, 9 N.B. 335. (4) 
Working a farm on shares is not con- 
clusive evidence of possession exclu- 
sive of the owner so that he cannot 
maintain trespass against a third per- 
son. Dacksteder v. Baird, 5 U.C.Q.B. 
(Ont) 591, (5) In an action for 
trespass, in that defendant had 
wrongfully entered and removed a 
building from plaintiff’s ‘land, evi- 
‘dence held to show that defendant had 
been in the possession of the locus 
from the time the building was erect- 
ed thereon. Radigan v. Hughes, 86 
_A. 220, 86 Conn, 5386. 


[b] In action for conversion of 
rents and profits of farm, for conver- 
sion of mowing machine, etc., evi- 
dence held sufficient to sustain find- 
ing land was occupied by defendant 
during years in question. Irwin y. 
McHlroy, 178 P. 791, 91 Or. 232. 


{c] Im proceedings to eject tres- 
passer, evidence held to sustain a 
finding that claim of right of posses- 


sion by defendant was not sustained. 
Lee v. Chaplin, 50 S.E. 501, 70 S.C. 
561. 


77. See cases infra this note. 


[a] Thus (1) entry into a swamp 
with workmen, putting up tents and 
remaining three years making shin- 
gles gives possession, that being the 
only use it could be put to. Tredwell 
Vv. Reddick, 23 N.C. 56. (2) Entry 
and cutting trees and building roads 
on timber land by the owner prevents 
a tax title being perfected under the 
statute by three years’ possession, as 
it was the only use timber land could 
be put to. Haseltine v. Mosher, 8 N. 
W. 273, 51 Wis. 443. (3). Erection 
and maintenance of a fish trap in a 
nonnavigable stream gives defendant 
possession against the owner. Wil- 
liams v. Buchanan, 23 N.C. 5385, 35 
Am.D. 760. 


78. Page v. Fowler, 37 Cal. 100 
(cutting grass); Cleveland, etc., R. 
Co. v. Kepler, 66 N.E. 1030, 31 Ind. 
App. 1 (mowing weeds); Kinney v. 
Ferguson, 59 N.W. 401, 101 Mich. 178. 


79. Caskey v. Lewis, 15 B.Mon. 
(Ky.) 27 (entering at intervals to cut 
wood and make sugar); Frederick v. 
Goodbee, 45 So. 606, 120 La. 783 (cut- 
ting timber on isolated forest land). 


80. Safford v. Basto, 4 Mich. 406. 


[a] Application of rule.—Entry on 
land, building temporary shanties, 
and cutting timber shows only an in- 
tent to cut the timber and then aban- 


don the land. Safford v. Basto, 4 
Mich. 406. 
81. See cases infra this note. 
[a] Thus (1) entry claiming title, 


and surveying, and marking the 
boundaries, and exercising control 
gives possession. Hampton v. Mas- 
sey, 53 Mo.App. 501. (2) Where for 
years defendant had for six months 
in each year been on the land making 
turpentine, it was held to give pos- 
session, as it required open and 
notorious dominion over the land. 
Bynum y. Carter, 26 N.C. 310. 


82. Gardner v. Gooch, 48 Me. 487. 


_[a] Tease of a house gives posses- 
sion against the owner of the street 
adjoining. Alexander y. Bonnin, Arn. 


337, 4 Bing.N.Cas.799, 33 E.C.L. 983, 
132 Reprint 997. 


83. Schwing Lumber & Shingle Co. 
v. Beckman, 96 So. 806, 153 La. 910; 
Chesney v. Lehigh Valley Coal Co., 
12 Pa.Dist.&Co. 722. 


84. Lowery v. Rowland, 16 So. 88, 
104 Ala. 420. 


[a] Statement of rule.—It is not 
necessary to show the exact amount 
of damage done, but damages may be 
given for what the jury are reason- 
ably satisfied was done. Lowery v. 
Rowland, 16 So. 88, 104 Ala. 420. 


85. See cases infra this note. 


[a] Thus (1) condition of land 
many years after is not sufficient evi- 
dence of its condition at a given time. 
Jackson v. Gunton, 26 Pa.Super. 203 
[aff 67. A. .467, 218 Pa, 2761. (CO). But 
value near the locus is prima facie 
evidence of the extent of the damage 
A are v. Tilford, 11 N.W. 315, 12 Neb. 

71). 


86. See cases infra this note. 


[a] Iustrations.—(1) A _ state- 
ment showing dates and figures only 
is not evidence of damage from cut- 
ting trees (Thornton v. Dwight Mfg. 
Co., 25 So. 22, 120 Ala. 653). (2) The 
mere market value of a crop without 
evidence of the cost of harvesting it 
is no criterion of the value of the un- 
harvested crop (Van Rensselaer v. 
Moul, 1 N.Y.S. 28, 48 Hun. 396); (3) 
but is sufficient if the cost of har- 
vesting is shown (Gulf, ete., R. Co. v. 
McMurrough, 91 S.W. 320, 41 Tex.Civ. 
App. 216). 


87. Feuerstein vy. Jackson, 8 Ohio 
Cir.Ct. 396, 4 OhioCir.Dec. 516; Baron 
v. Drewery, 4 Sask.L. 26. 


[a] Application of rule.—Where 
under authority to cut down the 
grade of a street two feet it was cut 
three to five feet and it did not ap- 
pear how much of the damage to 
plaintiff’s house resulted from the un- 
authorized cutting it did not justify 
a verdict for three hundred dollars. 


Feuerstein v. Jackson, 8 OhioCir.Ct. 
396, 4 OhioCir.Dec. 516. 
88. Hueston v. Mississippi, etce., 


Boom Co., 79 N.W. 92, 76 Minn, 251. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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termined*® as respects the amount of damages,®® | value,®! willfulness,°? and nominal damages.?? The 


89. See cases infra this section. 


[a] Necessity for reconstruction 
by plaintiff.—In an action of trespass 
on the freehold, wherein plaintiffs al- 
leged that defendant tore down and 
destroyed a certain sap or sugar 
house, a finding that plaintiffs were 
reasonably justified in the fear that 
the building, if reconstructed, would 
be again destroyed and in omitting to 
reconstruct the same held warranted 
by the evidence. Wortman v. Sharon, 
109-A. 43;-94 Vt. 139... 


90. See cases infra this note. 


[a] Evidence held sufficient to 
sustain finding verdict, a judgment 
for damages caused by: (1) Boxing 
pine trees for turpentine. Saunders 
v. Collins, 47 So. 958, 56 Fla. 534. (2) 
Destruction of building and deposit- 
ing earth and rocks on lot. Hancock 
v. George R. Curtis Paving Co., 300 P. 
65, 114 Cal.App. 624. (3) Disfigure- 
ment of defendants’ land. Woerheide 
v. Schollmeyer, (Mo.) 270 S.W. 370. 
(4) Improper method of removing 
a cornice which overlapped defend- 
ant’s land. Brobst v. Evans, 35 Pa. 
Super. 610. (5) Injury to growing 
wheat. Johnson v. Fiala, 143 S.W. 
537, 161 Mo.App. 359. (6) Removal 
of defendant’s logs carried upon the 
land during a flood. Raide v. Dollar, 
203 P. 469, 34 Idaho 682. (7) Re- 
moval of brush left on the land by 
defendant after the trespass. Hert- 
zog v. Star Logging Co., 131 P. 806, 
73 Wash. 197. (8) Removal of school 
house from plaintiff’s land. Powell 
v. Harris, 147 S.E. 189, 39 Ga.App. 
295. (9) Where jury found gin plant 
could have been repaired and evidence 
showed that only portion was de- 
stroyed, plaintiff could recover for 
damage done only. Bingham v. John- 
son, (Tex.Civ.App.) 7 S.W.(2d) 665. 


[b] Sufficient to justify particular 
amount awarded.—(1) In an action 
for damages to a house, a verdict not 
exceeding the amount paid in repair- 
ing damage held sustained, although 
witnesses named various Sums as 
the amount of the damage. Hecht v. 
Mileston & Philadelphia Rapid Trans- 
it Co., 100 Pa.Super. 298. One hun- 
dred dollars damages: (2) For dam- 
age caused by use of road (Caddo 
River Lumber Co. v. Rankin, 295 S. 
IW. 52, 174. Ark. 428); (3) for) re- 
moval of timber, and damage to oth- 
er land (Penix v. Pumphrey, 188 S. 
W. 816, 125 Ark. 332); (4) In each 
of several actions for trespass (Liv- 
ingston v. Thornley, 280 P. 1042, 74 
Utah 516). Two hundred and fifty 
dollars damages: (5) For digging 
borrow pits for dirt for road with- 
out landowner’s consent (Booth v. 
Racey, 285 S.W. 29, 171. Ark. 561); 
(6) in an action to compel defendants 
to remove a garage and a building 
erected upon plaintiff's land, and for 
damages (Vojdich v. Jedelski, 168 N. 
W. 95, 140 Minn. 520). (7) Five hun- 
dred dollars damages for tearing 
down plaintiff’s fences, cleared land, 
and built road through it. Taylor v. 
Pailet, 120 So. 428, 10 La.App. 290. 


[ec] Evidence held insufficient.— 
(1) Evidence in an action for tres- 
pass to realty held insufficient to sus- 
tain the award of damages. Saunders 
vy. Collins, 47- So. 958, 56 Fla. 534. 
(2) Evidence held insufficient to es- 
tablish landowner’s claim for dam- 
ages for depreciation of his land or 
Jease value thereof by unauthorized 
prospecting operations carried on by 
oil company thereon. Le Bleu v. Vac- 
uum Oil Co., 132 So. 233,.15 La.App. 
689 [reh den 132 So. 776, 15 La.App. 
689]. (3) Evidence held insufficient to 
justify award of damages to landown- 
er for injury to spring and timber by 


lumber company using road. Caddo 
River Lumber Co. v. Rankin, 295 S.W. 
52, 174 Ark. 428. (4) Evidence held 
insufficient to support finding that-de- 
fendant in removing property pur- 
chased on installment contract broke 
window of plaintiff's house. Strong 
v. Granite Furniture Co., 294 P. 303, 
Ui Utahnv292 278) Ata 465. Cd). In 
an action for the forcible removal of 
plaintiff's household effects from a 
dwelling house on lands leased from 
defendant, where plaintiff’s evidence 
contained no pecuniary estimate of 
the items of damage suffered, such 
as the amount of deterioration of the 
property and the reasonable expense 
of returning the property to the 
house, a verdict awarding damages 
was not justified. Mosback v. Smith 
Bros. Sheep Co., 210 P. 910, 65 Mont. 
42. (6) Evidence, in an action to 
recover for sand and gravel removed 
by a contractor from plaintiff’s lot, 
held insufficient to sustain the trial 
court’s finding as to the amount tak- 
en.- Dennis Gibbons Const. Co. v. Ru- 
bidge, 138 P. 62, .25 Colo.App.: 374. 
(7) Evidence of amount of sand and 
gravel taken and value thereof held 
insufficient to sustain decree for 
plaintiff in trespass suit. Arkansas 
Power & Light Co. v. Decker, 17 S. 
W.(2d) 293,179 Ark. 592. (8) Where 
there was no testimony as to value 
of destroyed hedge, no damages could 
be awarded therefor. Iannuzzi_ v. 
Bishop, 151 A. 477, 8 N.J.Misc. 609. 
(9) Fifteen hundred dollars damages 
for injury to gin plant as result of 
trespass. Bingham v. Johnson, (Tex. 
Civ.App.) 7 S.W.(2d) 665. 


[d] Removal of trees.—(1) Plain- 
tiff, in an action for trespass, was 
not entitled to recover one-half the 
value of line trees cut and removed, 
where he did not prove their num- 
ber or value, and he could not, in any 
event, recover in such action, as it 
was not one for an accounting be- 
tween cotenants. Goodwin vy. Plant, 
241 S.W. 905, 154 Ark. 181. (2) Proof 
that some of the timber was cut by 
defendant held insufficient to charge 
him, with all timber missing from 
plaintiff's land during two or three 
years. Stoneman-Zearing Lumber Co. 
v. McComb, 122: S.W. 648, 92 Ark. 
297; Romero y. McIntosh, 145 P. 254, 
19 N.M. 612. (3) Evidence held to 
show bad faith, rendering defendants 
liable in solido for manufactured val- 
ue of timber cut and removed from 
plaintiffs’ lands. Hickman v. Hill, 
Harris & Co.,. 123 So. 606,168 La. 
881. (4) In trespass for removing 
timber, scale by three witnesses us- 
ing Scribner-Doyle scale of measure- 
ment sustained finding adverse to 
conflicting result by one witness us- 
ing different scale. Nona Mills Co. v. 
W. W. Gary Lumber Co., (La.App.) 
127 So. 425 [annulled 132 So. 257, 15 
La.App. 560]. (5) In action for tres- 
pass, conflicting evidence held suffi- 
cient to establish that timber was 
wrongfully cut and removed by de- 
fendant after plaintiff acquired title 
and to warrant the damages assessed 
for the value of the trees cut and re- 
sulting injury to the land. Rousselle 
v. Cramer, 212 P. 294, 65 Mont. 537. 
(6) In trespass for cutting timber 
against the will and protest of the 
owner, ‘evidence of the stumpage or 
market value of like timber at the 
time of the trespass is not conclusive 
as to the amount the owner is enti- 
tled to recover. Conn y. Rice, 204 F. 
[Sis 12 CCA en (7) ~Conflietine 
evidence held sufficient to warrant 
the damages assessed for the value 
of the trees cut-and resulting injury 
to the land. Rousselle v. Cramer, 212 
P. 294, 65 Mont. 537. (8) Evidence 
held to sustain verdict that trespasser 


from whom respondent purchased 
timber acted in good faith, believing 
that he had a right to sell the timber, 
and respondents were liable, there- 
fore, only for the stumpage value. 
Hoyt v. Duluth & I. R. R. Co., 115 N. 
W. 263, 103 Minn. 396. 


91. See cases infra this note. 


_[a] Carrying away soil.—In an ac- 
tion of trespass for breaking the close 
of plaintiff and digging and carting 
away soil from plaintiff’s land, evi- 
dence held sufficient to sustain a find- 
ing that the amount of soil taken and 
its value was as claimed by defend- 


ant. Sherburne v. McGuire, 197 Ill. 
App. 486. 
{b] Cutting and removing timber. 


—(1) Evidence held sufficient to sus- 
tain findings favorable to plaintiff, as 
to the value of timber. Tripp v. Silv- 
er Dyke Mining Co., 224 BP. 272, 70 
Mont. 120; Hertzog v. Star Logging 
Co., 181 P. 806, 73 Wash. 197. (2) Evi- 
dence held sufficient to support a ver- 
dict for plaintiff. Doniphan Lumber 
Co. v. Case, 112 S.W. 208, 87 Ark. 168. 
(3) Evidence as to the quantity and 
stumpage value of timber cut upon 
accreted lands in dispute held to 
show quantity, but not the stumpage 
value. Mosby-Dennison & Co. v. 
Maxwell, 225 S.W. 646, 146 Ark. 482. 
(4) Testimony of experienced timber- 
man that timber had no stumpage 
value was overcome by the proven 
fact that the trespasser made a profit 
on the transaction. Schwing Lumber 
& Shingle Co. v. Beckman, 96 So. 806, 
153 La. 910. (5) The fact that wit- 
nesses would not have had the tim- 
ber cut for certain amounts if land 
was theirs furnished no definite and 
accurate standard for estimating its 
value after the timber had been re- 
moved. Penix vy. Pumphrey, 188 S. 
W. 816, 125 Ark. 332. (6) Six hun- 
dred and seventy-two dollars dam- 
ages, sustained by the evidence. Bit- 
tick v. Crittenden, 189 S.W. 1061, 126 
Ark. 627. (7) Hight dollars per thou- 
sand feet, as value was warranted by 
the evidence. Nona Mills Co. v. Jack- 
son, 135 So. 286, 17 La.App. 59. (8) 
Ten dollars per thousand feet, as val- 
ue was warranted by the evidence. 
Louisiana Central Lumber Co. v. 
pee puenson, 128 So. 698, 13 La.App. 


92. See cases infra this note. 


[a] MTlustrations.—(1) In a suit 
for cutting and removing timber, evi- 
dence held sufficient to warrant the 
jury in finding that defendants were 
willful trespassers warranting recov- 
ery of value without deduction for 
expenses. Hammontree v. Cagle, 105 
S.By -606,. 151. Gal) (2) Evidence 
that defendant’s stockholders owned 
stock in plaintiff corporation and had 
cautioned their employees against in- 
fringing on plaintiff’s rights that de- 
fendant had secured from the state 
a permit to remove sand and gravel 
from a stream believing it to be nav- 
igable, and that the only material tak- 
en from plaintiff’s side of the stream 
was that which slid into the excava- 
tion made by dredging on defendant’s 
side, held to show that the taking of 
the sand and gravel belonging to 
plaintiff was not willful. Amite Grav- 
el & Sand Co. v. Roseland Gravel Co., 
87 So. 718, 148 La. 704. (3) Evidence 
sustained finding of willful trespass 
on coal lands and value of coal re- 
moved. Burner v. Smith Coal Co., 147 
S.E. 545, 107 W.Va. 158. 


93. Timanus v. Leonard, 89 A. 99, 
121 Md. 583. 


[a] Proof required.—(1) Owner of 
lot held not entitled to recover for 
removal of dirt and earth more than 
nominal damages without proving 
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extent of the injury may be shown by a view mere- 
ly,°* or from photographs and testimony of what was 
done with no evidence measuring the damages in 
money.®® Possession is prima facie evidence of a 
right to recover full damages.°® 


[§ 214] (2) Exemplary Damages. Evidence suf- 
ficient to establish the fact that the act was done 
intentionally, in known violation of plaintiffs right, 
will justify exemplary damages;°* but evidence of 
negligence alone is not enough,®?* nor evidence of 
acts prior to the act and not a part of it;®® and 
if good faith is shown the damages for things severed 
from the realty will be confined to their value in situ.* 
Exemplary damages may also be justified in other 
eases? depending on whether there is evidence of 
wantonness,* willfulness,* malice,> or force or in- 
timidation,® and the act may itself be sufficient evi- 
dence to justify exemplary damages.” 


[§ 215] I. Costs—1. In General. The general 
rule that in actions at law the prevailing party is 
entitled to costs® is applicable to actions for tres- 
pass in most eases® and the prevailing party is of 
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course entitled to full costs if a statute expressly 
so provides.1° In trespass actions, the question of 
costs is almost entirely regulated by statute, and 
these statutes contain a wide variety of provisions. 
Thus some statutes give plaintiff full costs if the 
court certifies that’ the trespass was wilful and 
malicious!! and under these statutes it is for the 
court to determine whether the trespass was wil- 
ful and malicious, and a refusal to so certify will 
not be reviewed.12-1% Other statutes allow a re- ' 
duction of costs in case of unintentional trespass if 
damages are tendered.1* Under still others, plain- 
tiff is entitled to full costs if he recover in trespass 
quare clausum, regardless of the issue or the amount 
recovered,?® but usually in such an action, if it is 
brought in a court of general jurisdiction costs are 
by statute dependent on the amount of recovery’® 
or occasionally on the amount demanded,*’ unless it 
appears that title is involved.1® Thus, if more than 
the statutory amount is recovered, plaintiff can re- 
cover full costs!® but if less than such amount is 
recovered, statutes have variously provided that on 
a recovery plaintiff is entitled to no more costs 


licious within the meaning of such 


damages or wanton disregard of her] W. 227, 115 Wis. 1. 


rights. 'Timanus v. Leonard, 121 Md. 
583, 89 A. 99. (2) Proof of plaintiff's 
possession of premises, and defend- 
ant’s entry thereon in the absence of 
evidence showing a right to enter, en- 
titles plaintiff to at least nominal 
damages. Steenburgh v. McRorie, 113 
N.Y.S. 1118, 60 Misc. 510. 


94. Weed v. Brush, 34 N.Y.S. 1025, 
89 Hun 62. 


95. Harris v. Ansonia, 47 A. 672, 
73 Conn. 359. 


96. Reed v. Price, 30 Mo. 442; 
Bloom y. Stenner, 11 A. 131, 50 N.J. 
Law 59; Todd v. Jackson, 26 N.J. 
Law 525. 


97. Louisville, etc., R. Co. v. Smith, 
37 So. 490, 141 Ala. 335; Savannah 
Flectric & Power Co. v. Horton, 162 
S.E. 299, 44 Ga.App. 578. 


[a] Evidence held sufficient to 
show that the act was not involun- 
tary. Nethery v. Nelson, 99 P. 879, 
51 Wash. 624. 


98. Spencer v. San Francisco Brick 
Co., 89 P. 851, 5 Cal.App. 126. 
99. Lawandoski v. Wilkes-Barre, 


ete., R. Co., 35 Pa.Super. 10. 


[a] Thus evidence of an alterca- 
tion over defendant’s right to enter 
land which quickly passed was not 
sufficient to warrant exemplary dam- 
ages when the actual entry was 
peaceable. Lawandoski v. Wilkes- 
Barre, ete., R. Co., 35 Pa.Super. 10. 


1. Pettit v. Frothingham, 106 S.W. 
907, 48 Tex.Civ.App. 105. 


[a] Application of rulle.—Sale of 
timber to defendant by an old settler 
of good repute is sufficient evidence 
of his good faith to reduce damages 
to compensation for thing severed 
from realty at time of severance. 
Pettit v. Frothingham, 106 S.W. 907, 
48 Tex.Civ.App. 105. 


2. Savannah Hlectric & Power Co, 
vy. Horton, 162 S.H. 299, 44 Ga.App. 
578. i 

3. See cases infra this note. 


{a] MTlustrations.—(1) Where de- 
fendant knew plaintiff claimed the 
land trespassed on by him, and there 
was evidence tending to show wan- 
tonness, exemplary damages were 
warranted. Gilman v. Brown, 91 N. 


(2) Evidence dis- 
closing that defendant wrongfully 
entered and painted sign on plain- 
tiff’s building in wanton disregard of 
plaintiff’s rights justified imposition 
of punitive damages. General Out- 
door Advertising Co. v. Kendrick, 138 
So. 267, 223 Ala. 682. 


4 Alabama Penny Savings Bank 
v. Holmes, 63 So. 969, 184 Ala. 469; 
Bennett v.. Colleton Cypress Co., 84 
SH. 8882," 100 5S:Co 335, 


5. Alabama Penny Savings Bank 
v. Holmes, 63 So. 969, 184 Ala. 469. 

6. Parks v. Thomas, 210 S.W. 141, 
138 Ark. 70. 


7. Western Union Tel. Co. v. Dick- 
ens, 41 So. 469, 148 Ala. 480 (destruc- 
tion of plaintiff's fence unnecessarily 


in repairing defendant’s telegraph 
line). 

8. See Costs §§ 10-12. 

9. Ala.—Williams v. Perkins, 1 


Port. 471. 
D.C.—Cahill v. Harris, 6 D.C. 214. 


Ky.—Le Moyne y. Anderson, 96 S. 
W. 8438, 123 Ky. 584, 29 Ky.L. 1017. 


Mo.—Bragg v. Brooks, 8 Mo. 40; 
Grant v. Brinegar, 6 Mo. 450. 
Si Se v. Spencer, 92 N.C. 
Stam igo a vy. Gamby, 22.“Pa.Co. 
S.C.—Bolton v. Hendrix, 65 S.E. 


947, 84 S.C. 35; Vassey v. Spake, 65 
S.E. 825, 88 S.C. 566, 


Moe ECE ae v. McGhee, 3 Sneed 


[a] In New Jersey, however, it 
has been held that defendant will not 
be allowed costs where plaintiff has 
possession and good reason to sup- 
pose the land his. Cullum y. Wil- 
liams, (9 N.J.L.J. 375. 


10. Bragg v. Brooks, 8 Mo, 40; 
Grant v. Brinegar, 6 Mo. 450. 


11. See statutory provisions. See 
also Coleman y. Thomson, 6 Pa.Co. 
126 (construing 8 & 9 Wm. III); Sher- 
win v. Swindall, 1 D.&l. 999 (con- 
struing 3 & 4 Vict. c 24). 


[a] What constitutes willful anda 
malicious trespass.—A mere volun- 
tary trespass is not wilful and ma- 


statutes. It should appear to be done 
mala fide, or with an intention to in- 
jure or vex plaintiff, or with a con- 
sciousness of violating right. Heath 
v. McInroy, 6 Johns. (N.Y.) 277. 


[b] But where defendant acted 
without malice attorney’s fees cannot 
be recovered as an element of dam- 
ages. Smith v. Timon, 2 La.App. 23. 


12-13. Heath v. MciInroy, 6 Johns. 
(N.Y.) 277; Winger v. Rife, 101 Pa. 
152; Dodge v. Carpenter, 18 Vt. 509; 
Sherwin v. Swindall, 1 D.&L. 999. 


[a] Certificate of the trial judge 
which will warrant recovery of costs 
must be made before final judgment. 
Cook v. Furgeson, 25 Pa.Co. 107. 


14. See statutory provisions; and 
Smith v. Morgan, 41 N.W. 532, 73 
Teo (construing Rev. St. §§ 2789, 


[a] When trespass involuntary.— 
Trespass is involuntary where done 
under a mistake of fact as to the 
land being defendant’s; or its being 
land on which he has actual permis- 
sion to go; but not where done under 
a mistake of law as to his rights; or 
want of care in ascertaining them; 
and a trespass on land is negligent, 
although involuntary when done by 
mistake of fact, caused by lack of 
care, as to the land being defendant’s. 
Brown v. Neal, 36 Me. 407. 


[b] Effect of refusal or accept- 
ance of offer.—If plaintiff refuses he 
is liable for costs thereafter. If he 
accepts and continues the writ, the 
tender is deducted from the recovery 
and his right to costs is determined 
by the residue. Slack v. Brown, 13 
Wend. (N.Y.) 390. 


15. See Sawyer v. Ryan, 13 Metc. 
(Mass.) 144 (Rev. St. c. 121, §§ 3, 13); 
Dummer vy. Foster, 7 Mass. 476 (St. 
[1807] c¢ 122); Durfee v. Granite 
Mountain Min. Co., 33 P. 3, 13 Mont. 
181 (LL. [1889 2a Sess.] p+120, and 
Code Civ. Proc. §§ 495, 498). 


16. See statutory provisions. 

17. Norton v. Hart, 1 Ohio 154, 

18. See infra § 216. 

19. Sutherland v. Venard, 32 Ind. 
483; Hower v. Gamby, 22 Pa.Co. 238: 
cee v. Hughes, 1 Del.Co. (Pa,) 


For later cases, developments and changes in the law see Annotations, same title and section number, > 
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§§ 915-216] 


than damages,”° that only one quarter as much costs 
as damages may be recovered,”! that plaintiff can- 
not recover costs,?? that neither party can recover 
costs,** that costs are in the discretion of the court,?4 
or that plaintiff must pay costs to defendant,?5 even 
though by reason of the amount claimed the lower 
Other statutes allow 
costs to one of several defendants, who has been 
acquitted, unless the judge certifies that there was 
It has been held 
that a refusal to set aside an execution for costs 
against plaintiff was in effect an adjudication that 


court had no jurisdiction.?® 


reasonable cause for the action.2* 


he should pay them.?§ 
Joint rights and liabilities. 


is entitled to costs in each action ;?° 


20. White v. Fuller, 36 Conn. 149; 
Bishop v. Seeley, 18 Conn. 389; Mack- 
ison v. Clegg, 95 Ind. 373; Dodd v. 
Sheeks, 5 Blackf. (Ind.) 592; Jones 
Vaavuanie. 08> NUE. 3s Ls Crosby ov. 
Moore, 6 N.H. 57; Forsaith v. Clogs- 
ton, 3 N.H. 401; Ward v. Bartlett, 1 
N.H. 14; Winger v. Rife, 101 Pa. 152; 
McElroy v. Filby, 30 Pa.Dist. 788; 
Mellott v. Bradnick, 29 Pa.Dist. 741; 
Miller v. Howard, 4 Pa.Dist. 70. 


fa] However, (1) In an action for 
trespass in cutting down a tree be- 
longing to plaintiff, his recovery of 
costs is not limited by the amount of 
his damages. Bolton v. Hendrix, 65 
S.E. 947, 84 S.C. 35. (2) Statute de- 
elaring that the costs in trespass on 
wild property shall not exceed the 
amount of the actual damage, does 
not apply to an action of trespass by 
a shooting club for the protection of 
its property, which was a marsh sur- 
rounded by cultivated farms. Diana 
Shooting Club v. Kohl, 145 N.W. 815, 
156 Wis. 257. 


21. Robbins v. Sawyer, 3 
(Mass.) 375. 


22. Forsaith v. Clogston, 3 N.H. 
401; White v. Hunt, 6 N.J.Law 415; 
Nevils v. Hartzog, 38 S.C.L. 552. 


23. Van Buskirk v. Dunlap, 2 
OhioDec. (Reprint) 233, 2 West.L. 
Month. 125. 


24 Turner v. Holleran, 8 Minn. 
451; Clary v. McGlynn, 46 Vt. 347. 


25. Wickham v. Seely, 18 Wend. 
(N.Y.) 649; Benton v. Dale, 1 Cow. 
(N.Y.) 160; Crane v. Comstock, 11 
Johns. (N.Y.) 404; Sing v. Annin, 10 
Johns. N.Y.) 302; Benson v. Wauke- 
sha, 41 N.W. 1017, 74 Wis. 31. 


26. Turner v. Van Riper, 43 How. 
Pr.--(N. ¥:)» 33- 


27. See statutory provisions. 


[a] “Therefore (1) where there 
was a verdict in favor of one of three 
defendants sued for joint tort, and 
against the other two, and no certifi- 
cate of probable cause was filed, the 
former defendant would be entitled 
to costs incurred in his own behalf, 
but would not be allowed to impose 
upon the plaintiff who recovered a 
verdict costs incurred in aid of the 
co-defendants under a subpoena and 
pill of costs in the name of the three 
defendants jointly. Minnich v. The 
Lancaster and Lititz Electric Railway 
Co., 21 Lanc.L.Rev. (Pa.) 313. 


Gray 


23. Becker v. Goldschild, 9 Pa. 
Super. 50. 

29. Livingston v. Bishop, 1 Johns. 
(NiY.) 290, 3 Am.D. 330. 

30. Western Coal, etc., Co. v. Pet- 


ty, 182 F. 603, 65 C.C.A. 667. 
31. Conn.—Adgate v. Stores, 2 


Where plaintiff re- 
covers in separate actions against co-trespassers, he 
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tiff. recovers in 
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an action against one joint tres- 


passer while an action against another is pending, 
and, on plea of payment, dismisses said pending ac- 
tion, defendant therein is entitled to costs.?° 


[§ 216] 2. Title Involved. 
volved, plaintiff is entitled to full costs if he re- 
covers judgment.?1 
sential to plaintiff’s recovery or defeat, or it is not 
involved, within the meaning of the statutes relat- 
ing to costs,’* and the record must show that title 
is involved*® either from the pleadings or evidence,** 
or by a certificate from the trial court.*5 


Where title is in- 


In these eases title must be es 


The grant- 


ing of such a certificate is in the discretion of the 


but where plain- 


Root 160; 
Root 88. 


Ind.—Branson vy. Studebaker, 33 N. 


Granger v. Hancock, 2 


HH. 985-133 Jind. 47> = Mackison! Vv. 
Clegg, 95 Ind. 3738; Burnett v. Coffin; 
4 Ind. 218. 


Me.—Maxwell v. Potter, 47 Me. 487: 
Burnham y. Ross, 47 Me. 456. 


Mass.—Butterfield v. 
Mass. 410. 


Kee ae ee v. Wheeler, 22 Mich. 


Pearson, 10 


N.H.—Bachelder v. Green, 38 N.H. 
ae Woodbury v. Parshley, 10 N.H. 


N.Y.—Slingerland v. International 
Contracting Co., 60 N.Y.S. 12, 43 App. 
Div. 215 [aff 61 N.E. 995, 169 N.Y. 
60, 56 L.R.A. 494]; Brotherton v. 
Wright, 15 Wend. 237; Rogers v. Mc- 
Gregor, 4 Cow. 531. 


Or.—Crossman vy. 
495. 


S.C.—Vassey v. Spake, 65 S.E. 825, 
83 S.C. 566. 


Vt.—Hibbard v. Foster, 24 Vt. 542; 
Powers v. Leach, 22 Vt. 226. 


Wis.—Maxim v. Wedge, 35 N.W. 11, 


Lander, 3 Or. 


69 Wis. 547; Soper v. Barker, 36 
Wis. 648. 
Ont.—Charbonneau. v. McCusker, 


22 Ont.L. 46, 17 Ont.W.R. 18. 


[a] Application of rule.—Where 
trespass to land is laid as the prin- 
cipal cause of action, and the aspor- 
tavit of that which has been made 
personal property by severance is 
laid as aggravation, full costs do not 
follow without a certificate; but 
where the conversion is laid as a dis- 
tinct claim plaintiff will have full 


costs without a certificate. Simonds 
v. Barton, 76 Pa. 434. 
[b] More than one trial.—(1) 


Where tithe is involved in the first 
trial plaintiff can recover full cost, 
although not involved in the second. 
Ryder v. Hathaway, 2 Metc. (Mass.) 
96; Bachelder v. Green, 38 N.H. 265. 
(2) But where title is in issue on a 
second trial but was not at the first, 
plaintiff cannot recover full costs of 
the original suit. Woodbury v. 
Parshley, 10 N.H. 392. 


[c] Admission of title at trial will 
not deprive plaintiff of his costs if 
it was in issue under the pleadings. 


Niles v. Lindsley, 8 N.Y.Super. 610, 
8 How.Pr. 181. 
[ad] In Pennsylvania, (1) while 


the text rule is recognized (Winger 
v. Rife, 101 Pa. 152; McElroy v. Fil- 
by, 30 Pa.Dist. 788; Mellott v. Brad- 
nick, 29 Pa.Dist. 741; Martocci v. 
Trigiani, 29 Pa.Dist. 4; Ferguson v. 
Ferguson, 28 Pa.Dist. 913; Miller v. 


| 71 Mich. 44; 


court?® but it cannot be filed after judgment.%7 
Thus title is not in issue where possession only is 
alleged** nor where the right alleged is not de- 


Howard, 4 Pa.Dist. 70; Coleman v. 
Thomson, 6 Pa.Co. 126; Bowers v. 
Taylor, 3 Del.Co. 834; Cheyney v. 
Dallett, 1 Del.Co. 225), (2) some de- 
cisions draw a distinction between 
cases where costs are awarded by the 
verdict of the jury or an award of 
arbitrators, and cases where they are 
awarded by the court. In the former’ 
case it is held that plaintiff if suc- 
cessful is entitled to full costs ir- 
respective of the amount of recovery 
or whether title was in issue (Paint- 


er v. Kistler, 59 Pa. 331; Wilkinson 
v. Grey, 14 Serg.&R. 345; Hinds v. 
Knox, 4 Serg.&R. 417); (3) and as- 


sign aS a reason why the court is 
bound while the jury are not, that 
there being no measure of damages in 
those cases which fall within these 
statute, the jury are not bound to 
give damages eo nomine, but may 
substantially do the same thing in 
another form, by. increasing the costs 
to the amount of the damages intend- 
ed to be given (Hinds v. Knox, 4 Serg. 
&R. 417). 


32. Ostrom v. Potter, 38 N.W. 670, 
Powers v. Leach, 22 Vt. 
See also cases infra this section. 


McHlroy v. Filby, 30 Pa.Dist. 
788. See also cases infra this note. 


[a] Statement of rule.—The rec- 
ord must show that title was involy- 
ed so as to be decided and settled; 
in order to entitle plaintiff to full 
costs it is not sufficient that title 


226. 
33. 


‘merely came in question incidentally. 


Bishop v. Seeley, 18 Conn. 389; Wei- 
and v. Dillinger, 1/Leg.Gaz. (Pa.) 115. 


34. Ward v. Bartlett, 1 N.H. 14. 


35. Arnold v. Kellogg, 25 Conn. 
248; Miller v. Howard, 4 Pa.Dist. 70; 
Bowers v. Taylor, 3 Del.Co. (Pa.) 334. 


[a] When certificate unnecessary. 
—Formal certificate that title was in- 
volved was not necessary when ques- 
tion of entry of judgment was set- 
tled by trial judge. Martocci v. Trig- 
jani, 29 Pa.Dist. 4 [quot Knabb v. 
Kaufman, 1 Woodw. (Pa.) 325]. 


36. Coleman v. Thomson, 6 Pa.Co. 
126; McGillivray v. McIsaac, 2 N.S. 
155: 

37. Simonds v. Barton, 76 Pa. 434; 


Mellott v. Bradnick, 29 Pa.Dist. 741. 
38. See cases infra this note. 


[a] Applications of  rule.—(1). 
This rule it has been held, is true, 
although evidence of title is admit- 
ted for the purpose of defining the 
extent of the possession (Burnet v. 
Kelly, 10 How.Pr. (N.Y.) 406); (2) 
and so title is not in issue in tres- 
pass generally as possession is in 
general the only right involved 
(Wausau Boom Co. v. Plumer, 4 N.W. 
1072, 49 Wis. 112); (3) and the only 
right denied by the general issue 
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nied,?® nor where defendant admits the title al- 
leged but denies other allegations.*° eith 
a plea of a right to enter and remove plaintiff’s per- 
sonalty put title to the land in issue;** and where 
recovery is not on an issue involving title, it is not 
in issue, although it is in issue under the pleadings.** 


‘Title is in issue, however, under 


pleading*® such as where it is alleged by plaintiff, 
and denied,** or where the general issue is pleaded 
with notice that title will come in issue,*® or where 
defendant pleads title, either in himself*® or in a 
third person under whom he claims.*7 Although the 


issue included other matter, title 


(Bishop v. Seeley, 18 Conn. 389; Os- 
trom y. Potter, 62 N.W. 170, 104 Mich. 
115; Squires v. Seward, 16 How.Pr. 
(N.Y.) 478). 


39. White v. Fuller, 36 Conn. 149; 
O’Reilly v. Davies, 6 N.Y.Super. 722. 


40. Lynk vy. Weaver, 28 N.E. 508, 
128 INeY. 271, 21 Niy.Civ.Proc: 2384; 
Dunster vy. Kelly, 18 N.E. 361, 110 N. 
Y. 558. See also cases infra this note. 


[a] Thus (1) title is not in issue 
where defendant admits the title al- 
leged but denies that the place of 
trespass is on the land (Heintz v. 
Dellinger, 28 How.Pr. (N.Y.) 39); (2) 
unless a question of boundary is 
thereby raised (Washburn y. Tink- 
ham, 8 N.H. 507; Brown v. Mathes, 
5 N.H. 229; Long v. Ober, 51 Vt. 73); 
(3) or where he pleads in mitigation 
of damages only (Dextér v. Alfred, 
26 N.Y.S. 592, 74 Hun 259); (4) or 
pleads in confession and avoidance 
as a license (Keiny v. Ingraham, 66 
Barb. (N.Y.) 250; William v. Price, 
53 Barb. (N.Y.) 442, 37 How.Pr. 15; 
O’Reilly v. Davies, 6 N.¥.Super. 722; 
Launitz vy. Barnum, 6 N.Y.Super. 637; 
Muller v. Bayard, 15 Abb.Pr. (N.Y.) 
Turner v. Van Riper, 43 How. 
Utter v. Gifford, 25 
3 289; Wickham  v. 
Seely, 18 Wend. (N.Y.) 649; People 
v. New York C. Pl., 18 Wend. (N.Y.) 
579; Chandler v. Duane, 10 Wend. (N. 
Y.) 563, 25. Am.D. 578; Ex p. Coburn, 
1 Cow. (N.Y.) 568); (5) or misuse of 
a license (Bloomingdale v. Steubing, 
35 N.Y.S. 1074, 14 Misc. 549); (6) 
or possession with plaintiff’s consent 
under a lease made to plaintiff for 
defendant’s benefit (Muller v. Bay- 
ard, 15 Abb.Pr. [N.Y.] 449). © 


[b] However, it has also been 
held that where defendant justifies 
his trespass, the statute limiting 
costs is inapplicable. Cuming v. 
Prang, 24 Mich. 514; Bowers v. Tay- 
lor, 3 Del.Co. (Pa.) 3384; Taylor v. 
Coppock, 1 Del.Co. (Pa.) 190; Stew- 
art v. Hughes, 1 Del.Co. (Pa.) 143. 


41. Corcoran v. Webster, 6 N.W. 
513,-50 Wis. 125. 


42. Squires v. Seward, 16 How.Pr. 
(N.Y.) 478. See also cases infra this 
note. 

[a] Applications of rule.—(1) 


The rule stated was applicable where 
title was not involved in the only is- 
sue submitted to the jury (Robbins 
v. Sawyer, 3 Gray (Mass.) 375; Pe- 
vare v. Towne, 57 N.H. 220); (2) or 
was not involved in the issue on 
which plaintiff recovered (Crosby v. 
Moore, 6 N.H. 57); (3) where there 
was plea of title to part but tres- 
passes were Shown on other parts 
only (Shall v. Green, 34 How.Pr. [N. 
Y.] 418 [aff 49 Barb. 311]); (4) or 
recovery was solely for a chattel on 
the land, the jury finding title to the 
land to be in defendant (Burhans vy. 
Mibbits . ( Elow.b re PING ke dia (Gb) 
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Neither does 


trial.®° 


many states of 


to full ecosts;*% 
is in issue if it 


or where there was an issue of 
boundary in which the jury found the 
boundary was as defendant claimed 
but that the trespass was on plain- 
tiff's land (Brainerd v. Casey, 37 Vt. 
479). 


[b] But it is also held that where 
defendant pleaded title but the re- 
covery was for trespass on part of 
the land not claimed by him, plaintiff 
could recover full costs, although the 
question of title had been settled in 
a previous trial and the present trial 
was only to determine damages. Ry- 
der v. Hathaway, 2 Metc. (Mass.) 96. 


43. See cases infra this note. 


[a] Illustrations. (1). Where 
plaintiff claims damages for an in- 
jury to the freehold, title is in issue 
in states holding that in such case 
he must prove title. Kelly v. New 
Work, ete, Bi. :Co., 81 N.Y.,.233% Crow 
ell v. Smith, 35 Hun 182 [aff 102 N.Y. 
730). (2) Title was in issue where 
the question was whether or not the 
locus in quo was a highway (Ander- 
son _v. Buchanan, 8 Ind. 132; Heath 
v. Barmour, 53 Barb. (N.Y.) 444, 35 
How.Pr. 1; Dinehart v. Wells, 2 Barb. 
(N.Y.) 482); (3) or a public or pri- 
vate way (Hall v. Hodskins, 30 How. 
Pr. [NOY] 153)— Heaton «y-  Merris: ih 
Johns. [N.Y.] 146; Merring v. Spar- 
ver, 1 Del.Co. (Pa.) 457); (4) so also 
where plaintiff alleged title and pos- 
session and defendant alleged entry 
under a deed of the land from himself 
to plaintiff, reserving to himself the 
right to enter and commit the acts 
claimed to be a trespass (Powell v. 
Rust, 8 Barb. [N.Y.] 567, CodeRep.N. 
S. 172); (5) and in an action for 
damages for trespass on plaintiff’s 
land under water in the Hudson riv- 
er, and for impairment of his naviga- 
ble access to his uplands, where the 
question was whether plaintiff’s ease- 
ment of right of way to and from his 
uplands by water was appurtenant to 
such land, and whether his ownership 
of the lands under water was abso- 
lute, or so qualified as to preclude 
him from complaining if the govern- 
ment deposited dredged material 
thereon, title to real estate was in- 
volved (Slingerland vy. International 
Contracting Co., 60 N.Y.S. 12, 43 App. 
Div. 215 [aff 61 N.E. 995, 169 N.Y. 60, 
56 L.R.A. 494]). 


44, Labeau_ v. Labeau, 27 N.W. 
861, 61 Mich, 81; Kelly v. New York, 
ete, R.Co., 81 N.Y. 238 [aff 19 Hun 
363] 5. Ames v. Meehan, 23 N.W. 586, 
63 Wis. 408; Lipsky v. Borgman, 9 N. 
W. 158, 52 Wis. 256, 38 Am.R. 735. 


_ {a] Under this rule (1) title is in 
issue where defendant alleges he has 
no knowledge on the subject and puts 
plaintiff to his proof (Willard v. Ba- 
ker, 2 Gray (Mass.) 336); (2) or de- 
nies each and every allegation of the 
complaint (Crowell. v. Smith, 35 Hun 
182 [aff 102 N.Y. 730]; Dempsey v. 
Hall, 35 N.Y.Super. 201). 


jet | 
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is involved and the verdict is general,** and where 
constructive possession from title is relied on, it 1s 
in issue*? even though defendant admits it st the 


On removal from~justice’s court. Where by a stat- 
ute an action of trespass to land is removed from the 
justice’s court to an upper court on plea of title, 
plaintiff is entitled to full costs on a recovery,** if 
he recovers on the plea of title;>? but, if he does 
not recover on such issue, he is not always entitled 


and if defendant recovers on the 


issue of title he is entitled to costs.°* However, it 


45. Mansfield v. Church, 21 Conn. 
73; Walters v. Tefft, 24 N.W. 117, 57 
Mich. 390; Washburn v. Tinkham, 8 
N.H. 507; Radley vy. Brice, 6 Wend. 
(N.Y.) 539. 


46. Adgate v. Stores, 2 Root 
(Conn.) 160; Budd v. Stille, 16 N.J. 
Law 263; Hill v. McMahon, 81 N.Y. 
S. 431, 81 App.Div. 324. 


47. Farrell v. Hill, 23 N.Y.S. 402, 
69 Hun 455. 


48. Spalbergh v. Walrod, 1 Johns. 
‘CasS ONY et One 


49. Booth v. Sherwood, 12 Minn. 
426; Dickerson v. Wadsworth, 33 N.J. 
Law 357. 


50. Dunckel v. Farley, 
(NY) 180%" Browne -v2 
Wend. (N.Y.) 495 (semble); Hubbell 
v. Rochester, 8 Cow. (N.Y.) 115. 


51. See cases infra this note; 
note 52. 


_[a] Grounds of removal from jus- 

tice court.—(1) Title is in issue so 
as to take a case out of the juris- 
diction of the justice court where 
plaintiff alleges title and defendant 
denies it and avers title in himself 
(Huddleston v. Johnson, 37 N.W. 407, 
71 Wis. 336); (2) or defendant pleads 
a right of way generally, although 
the recovery is for acts done outside 
the way (Heath v. Barmour, 35 How. 
Pr. (NuY.) 1,53 Barbs 444). : 


52. See cases infra this note. 


fa] Im such case (1) plaintiff gets 
full costs, although title was not con- 
tested at the trial (Carpenter v. Brit- 
ton, 61 N.H. 430); (2) or defendant 
suffered a default (Locklin v. Casler, 
50 How.Pr. [N.Y.] 43); (8) or recov- 
ered on other issues (Tuthill v. Clark, 
11 Wend. [N.Y.] 642). 


53. See cases infra this note, 


[a] Thus (1) plaintiff in such case 
is not entitled to full costs, if the 
damages recovered are less than a 
certain sum fixed by the statute, and 
so is not entitled to recover where the 
action is changed so as to become a 
new action in the upper court as 
where plaintiff new assigns there and 
defendant pleads not guilty (Peo. v. 
Rensselaer C. Pl. 2 Wend. [N.Y.] 
647. Contra, Van Pelt v. Phillips, 24 
N.J.Law 560); (2) or plaintiff en- 
larges his ad damnum (Chambers v. 
Wambough, 28 N.J.Law 530). (3) So 
plaintiff is not entitled to full costs 
if he recovers on an issue other than 
that in which title was pleaded as 
where title is pleaded as to part and 


1 How.Pr. 
Majors, 7 


and 


the recovery is on other parts. Morss 
v. Salisbury, 48 N.Y. 636; Shull v. 
Green, 49 Barb. (N.Y.) 311; Morss 


eeaer ee 35 How.Pr. 90 [aff 48 N.Y. 


54. Labeau vy. 


Labeau, 
861, 61 Mich. 81. 


27 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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is not necessary that the action be brought first in 
the justice’s court and then removed to entitle plain- 
tiff to full costs if title came in issue.55 
be on the High Court scale, where plaintiff was driv- 
en into such court by the defense raised as to title 


to land.®& 


[§ 217] J. Trial®7—1. In General. 
in trespass quare clausum must be tried, although 
it appears on an issue of possession that plaintiff has 
Several actions of trespass to the 
same close on the same day between the same par- 
ties may be tried together in the discretion of the 
An equitable defense on which the 
validity of the legal defense rests must be tried first 
and not both issues given to the jury.®°® 
may abandon the action as to some of the trespassers 
and proceed only for others,®! and may waive the 


not possession.®§ 


trial court.*® 
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some of them.® 
Costs should 


Joint rights and liabilities. 
trespass are not entitled as of course to separate 
trials,°> and the court may in its discretion refuse 
Where part of defendants plead the gen- 
eral issue, it is proper to try the issue as to them.®? 


All the issues 
them.*®® 


pass.®® 
Plaintiff 


trespass shown against some only and prove one 


55. Hill v. McMahon, 81 N.Y.S. 
431, 81 App.Div. 324; Rogers v. Mc- 
Gregor, 4 Cow. (N.Y.) 531. 


aie Scott v. Jerman, 8 Ont.W.R. 


57. Generally see Trial 64 C.J. pl. 


58. Fry v. Monckton, 2 M.&Rob. 
303, 174 Reprint 297. 


59. Field v. Lang, 36 A. 984, 89 Me. 
454. 

60. Carroll v. Bohan, 43 Wis. 218. 

61. Robbins v. Wolcott, 19 Conn. 
356. 

62. Roper v. Harper, 4 Bing.N.Cas. 


20, 338 E.C.L. 575, 132 Reprint 696. 


63. Stewart v. Teskee, 20 Man. 
167; Maloney v. Purdon, 5 N.B. 515. 


64. McCarron v. O’Connell, 7 Cal. 
152; Douglas v. Hoffman, 72 Ill.App. 
110; Roper v. Harper, 4 Bing.N.Cas. 
20, 33 E.G.L. 575, 132 Reprint 696; 
Lawton vy. Adams, 10 N.B. 274. 


[a] However, in New Brunswick 
(1) it has been held that plaintiff 
may waive the first in the discretion 
of the trial judge (Ache v. Alexander, 
11 N.B. 522; Lawton v. Adams, 10 
N.B. 274); (2) and may give evidence 
of it without waiving the first if it 
is a continuation of it (Atkinson v. 


McAuley, 9 N.B. 243; Creelman v. 
Atkinson, 8 N.B. 450). 
65. Meloon v. Read, 59 A. 946, 73 


N.H. 153; Allen v. Craig, 13 N.J.Law 


294. 


66. 
L. 425 


67. Johnson v. Jones, 44 Ill. 142, 
92 Am.D. 159. 


68. See Trial [38 Cyc 1511]. 


69. Dyer v. Tyrrell, 127 S.W. 114, 
142 Mo.App. 467; Brobst_v. Davis, 12 
Pa.Dist.&Co. 195; Gonzalez v. Colla- 
zo, 25 PortoRico 656 (defendant’s bad 


Johnson v. Hannahan, 34 S.C. 


faith). See also cases infra this sec- 
tion. 
70. See cases infra this section. 
[a] Evidence held to raise issue 


for jury.—Aiken v. McMillan, 106 So. 
Peon tie Ala. 494; Marbury Lumber 
Co. v. Lamont, 73 So. 9238, 198 Ala. 
566; Donald v. Swann, 137 So. 178, 
24 Ala.App. 463 [cert den 137 So. 
181, 223 Ala. 493]; Booth v. Racey, 
285 S.W. 29, 171 Ark. 561; Mulford 
vy. Nickerson, 232 P. 674, 76 Colo. 404; 
Wallace v. Lackey, 190 S.W._ 709, 
173 Ky. 140; Davis v. Poland, 59 A. 
520, 99 Me. 345; Haines v. Haines, 


[68 C. J.—55] 


64 A. 1044, 104 Md. 208; Gray v. To- 
bin, 156 N.E. 30, 259 Mass. 113; Price 
v. Goldberg, 135 N.E. 567, 241 Mass. 
465; Lewis v. Beaverton Power Co., 
204 N.W. 768, 231 Mich. 585; Swanson 
v. Brown, 204 N.W. 44, 163 Minn. 401; 
Kerby v. Prairie Pipe Line Co., 4 S. 
W.(2d) 857, 222 Mo.App. 699; Dyer 
v. Tyrrell, 127 S.W. 114, 142 Mo.App. 
467; Stid v. Lieberman, 132 A, 295, 
4 N.J.Misc. 192; Rogers v. Stephens, 
150 S.H. 926, 198 N.C. 132; Kilgore v. 
Rowland,. 172. PB. 48, 69 Okl. 256; 
Groce v. Southern Ry. Co., 162 S.E. 
425, 164 S.C. 427; Cathcart v. Matth- 
ews, 89 S.E. 1021, 105 S.C. 329; Dob- 
son v. Postal Tel. Cable Co., 60 S. 
BE. 948, 79 S.C. 429; Alexander v. St. 
Louis Southwestern Ry. Co. of Tex- 
as, 122 S.W. 572, 57 Tex.Civ.App. 407; 
eee v. Keneson, 112 A. 357, 95 
. 64. 


[b] Evidence held to justify di- 
rected verdict.—Newberry v. Bunda, 
100 N.W. 277, 187 Mich. 69; Myers v. 
Martin, 87 Pa.Super. 501. 


[c] Admission against interest.— 
Defendant’s offer to pay for timber 
cut held admission against interest 
sufficient to carry action for timber 
to jury. Chestang v. Kirk, 118 So. 
330, 218 Ala. 176. 


[d] The existence of highway, 
under a plea of highway is for the 
jury. Cortelyou v. Van Brundt, 2 
Johns. (N.Y.) 357, 3 Am.D. 439. 


[e] Reasonable time is a question 
for the jury. Arizona, etc., R. Co. v. 
Denver, ete., R. Co., 84 P. 1018, 13 
N.M. 345; Halstead v. American Nat- 
ural Gas Co., 17 Pa.Super. 605. 


71. See cases infra this note. 


[a] hus (1) defendant’s motive 
as shown by the evidence (Longfellow 
v. Quimby, 29 Me. 196, 48 Am.D. 
525); (2) or his intent (Post v. 
Kreischer, 8 N.E. 365, 103 N.Y. 110; 
18 Abb.N.Cas. 192) were questions 
for the jury. (3) In an action of 
trespass for taking a building from 
plaintiff's land, where defendant de- 
nied that he had any notice of plain- 
tiff’'s ownership, the question of de- 
fendant’s actual knowledge is one for 
the jury. Abbott v. Parker, 147 S.W. 
70, 103 Ark. 425. (4) Whether one 
erecting a house on land, shown to 
belong to another, by a subsequent 
survey, erected the house, believing 
in good faith that it was on his own 
land, so as to be entitled to the ma- 
terials therein, and not liable in tres- 
pass for removing them, held under 
the evidence for the jury. Marbury 
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either against all the other defendants,°? or only 


Plaintiff, however, cannot waive a 


joint trespass proved against all defendants and 
show one against part only.*4 


Joint defendants in 


[§ 218] 2. Questions for Jury. The general rule 
that questions of fact on which evidence is pre- 
sented are for the jury,®® applies in actions for tres- 
This rule has been held applicable in con- 
nection with evidence respecting practically every 
phase of trespass’® including knowledge, intent, and 
motive,’ boundary and location of property,’? pos- 


Lumber Co. v. Lamont, 53 So. 773, 
169 Ala. 33. (5) Whether trespasser 
acted in good faith is question of 
fact. Pan Coal Co. v. Garland Poca- 
hontas Coal Co., 125 S.E. 226, 97 W. 
Va. 368. (6) Whether trespass was 
willful is question of fact. Elkhorn- 
Hazard Coal Co. v. Kentucky River 
Coal Corporation, 20 F.(2d) 67; U.S. 
v. McCaskill, 200 F. 332; Gray v. 
Alabama Fuel & Iron Co., 113 So. 35, 
216 Ala. 416. 


72. See cases infra this note. 


[a] Location of place of trespass. 
—(1) The location of the locus is for 
the jury in trespass to realty (Hatch 
v. Pendergast, 15 Md. 251; Harriman 
v. Whitney, 82 N.E. 671, 196 Mass. 
466; Clark v. Boardman, 42 Vt. 667); 
(2) as what land is included in con- 
demnation proceedings where the lo- 
cation on the ground is in doubt (Bas- 
sett v. Pennsylvania R. Co., 50 A. 
772, 201 Pa. 226); (3) and whether 
it was a part of the land covered by 
plaintiff's title (Whitehouse Cannel 
Coal Co. v. Wells, 74 S.W. 7386, 25 
Ky.L. 60). (4) In an action for a 
trespass upon several tracts of land, 
where the points called for were suf- 
ficient when proven to locate the 
lands, the question of location was 
largely a question of fact for the 
jury. Hopkins v. Empire Lumber Co., 
(8S. B.5 2865. 162 HN.G.@ boo a7Gb)) Palm 
trespass to land in the state contig- 
uous to Tennessee, where plaintiff's 
testimony tends to show that the 
land is located in the state, and de- 
fendant offers evidence that the land 
is in, Tennessee, the deed describing 
it as so situated, it is error to instruct 
that the plaintiff is entitled to recov- 
er. Nashville, C. & St. L. Ry. v. Par- 
is, 76 S.E. 357, 1388 Ga. 864. 


[b] Location of disputed lines.— 
(1) The location of a disputed bound- 
ary is a question for the jury. Humes 
v. Proctor, 45 N.H. 948, 151 N.Y. 520; 
Agnew v. Stroud, 45 Pa.Super. 82; 
Enterprise Transit Co. v. Hazelwood 
Oil Co., 20 Pa.Super. 127; Reilly v. 
Howe, 76 N.W. 1114, 101 Wis. 108. 
(2) Where, the case turns upon the 
location of a particular line, and the 
location of this line depends large- 
ly on oral testimony, the question in- 
volved must be submitted to the jury. 
Thompson v. W. P. Zartman Lumber 
Co., 55 Pa.Super. 302. (3) Refusing 
to direct verdict for defendants in 
action for trespass unless boundary 
line run by surveyor was entirely ac- 
curate, held not error. Story v. Mc- 
Whorter, 114 So. 206, 216 Ala. 604. 
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session and title,7? actual? and exemplary’® dam- 
ages, license?® and justification,’*’ proximate cause,‘* 


73. See cases infra this note. 


{a] Thus (1) Evidence made prima 
facie case of possession and owner- 
ship, preventing general charge. 
Chestang v. Kirk, 118 So. 330, 218 Ala. 
176. (2) Whether plaintiff had own- 
ership and possession held for jury. 
Story v. McWhorter, 114 So. 206, 216 
Ala. 604. (3) Where the determina- 
tion of controlling questions of title 
and possession depends upon ques- 
tions of fact, the case is for the jury. 
Wagner v. Hamer, 55 Pa.Super. 172. 
(4) Evidence of plaintiff's title or 
possession justified submission of is- 
sue as to right to recover for timber 
cut. Beauchamp v. Williams, (Tex. 
Civ.App.) 115 S.W. 130. . 


[b] Possession.—(1) The question 
of possession was for the jury. Tru- 
itt v. Osler, 90 A. 467, 27 Del. 555; 
Owings v. Gibson, 2 A.K.Marsh. (Ky.) 
515; Burgess of New Windsor v. 
Stocksdale, 52 A. 596, 95 Md. 196; 
Kinney v. Ferguson, 59 N.W. 401, 101 
Mich. 178; Willard v. Meeks, 35 A. 
455, 59 N.J.Law 56; Firth v. Veeder, 
‘12 N.Y.S. 579; Hulse v. Brantley, 14 
Sih 51102 110 oN. Gi £3494) French: 4v. 
Cresswell, 11 P. 62, 13 Or. 418; Lyles 
Ve, Mellers,i127 S.B. (841,13). S.C) 
387; Noble & Carmody v. Hudson, 122 
P. 901, 20 Wyo 227. (2) Exclusive 
possession where there is some: evi- 
dence of mixed possession and no 
valid title is shown in the other party 
is a question for the jury. Hale v. 
Monroe, 28 Md. 98. (3) Possession in 
defendant’s grantor (Smith v. Mor- 
row, 14 N.B. 200); (4) or character 
of occupancy where the terms of the 
contract do not distinctly appear 
(Robertson v. George, 7 N.H. 306); 
(5) or whether possession of one 
working a farm on shares excludes 
the owner so that he cannot maintain 
trespass (West v. Atherton, 7 N.B. 
653) are questions for the jury. (6) 
It was a question for the jury wheth- 
er the plaintiff's possession was con- 
tinuous, or in the nature of repeated 


trespasses. Smyly v. Coileton Cy- 
press Co., 78 S.H. 1026, 95 S.C. 347; 
(7) Where all the circumstances 


showed that the plaintiff was in pos- 
session, a nonsuit was properly re- 
fused, even though na one of the 
circumstances was Sufficient. Smyly 
v. Colleton Cypress Co., 78 S.E. 1026, 
95 S.C. 347. (8) However, the ques- 
tion whether plaintiff has made out 
sufficient possession to go to the 
jury is a question for the judge. 
Merritt v. Quinton, 2 N.B. 209. 


[ec] Title-—(1) Where evidence is 
eonflicting, the question of title is 
for the jury. Grove v. McAlevy. 8 
A. 210, 5 Pa.Cas. 124. (2) Whether 
defendant obtained deeds fraudulent- 
ly is a question for the jury. Foy 
v. Blades Lumber Co., 68 S.E. 6, 152 
N.C. 595. (3) Evidence held sufficient 
to take to the jury, the issue of title 
(Aiken v. McMillan, 106 So. 150, 213 
Ala. 494; Brothers y. Norris, 96 So. 
328, 209 Ala. 426; McMillan v. Aiken, 
88 So. 135, 205 Ala. 35; Long v. Nada- 
wah Lumber Co., 81 So. 25, 202 Ala. 


523; Salter v. Fox, 67 So. 439, 190 
Ala. 288; Black v. W. T. Smith Lum- 
ber Co., 60 So. 164; 179 Ala.:. 397; 


Marbury Lumber Co. v. Lamont, 53 
So. 778, 169 Ala. 33; Wilmer Lumber 
CoOrmivimuisely, 60. So,’ 225,763. Als. 
290; Allen v. McLean Arkansas Lum- 
ber Co., 281 S.W. 909, 170 Ark. 1192; 
Mulford y. Nickerson, 232 P. 674, 76 
Colo. 404; Shippen Bros. Lumber Co. 
v. Miller, 77 S.H. 147, 139 Ga. 388; 
Tolbert v. City of Rome, 67 S.E. 540, 
134 Ga. 136; Bolin v. Buckhorn Coal 


TRESPASS 


& Lumber Co., 278 S.W. 154, 211 Ky. 
847; Medcalf v. Hensley, 164 S.W. 
788, 158 Ky. 198; Lovely v. Kentucky 
Union Co., 151 S.W. 392, 151 Ky. 179; 
Miller-Brent Lumber Co. v. Dillard, 
75 So. 308, 201 La. 18; Bailey v. 
Martin, 65 N.Y. 558 mem; Gonsalves 
v. Baptiste, (R.I.) 133 A. 439; Robin- 
son v. Atlantic Coast Line Ry. Co., 
109. S. Be) 1435" 217 S.C 58s G4), in- 
cluding that of title by adverse pos- 
session (Southern Ry. Co. v. Hayes, 
62 So. 874, 183 Ala. 465; Darrah v. 
Kadison, 51 Pa.Super. 133; Agnew v. 
Stroud, 45 Pa.Super. 82). (5) Pre- 
scription or dedication of a public 
way held for jury. Clark v. Hull, 
68 N.E. 60, 184 Mass. 164. (6) Evi- 
dence held insufficient to take the is- 
sue of title to the jury. Brewer v. 
Waddell, 81 S.H. 442, 141 Ga. 528; 
Griffith Lumber Co. v. Kirk, 14 S.W. 
(2a). VOT5; 228 Kye, Se One Price —v. 
Brown, 5 N.E. 434, 101 N.Y. 669 mem. 
(7) Charge taking from jury question 
of defendant’s lawful occupation of 
street and necessity of cutting trees 
was proper. Newlands v. Iowa Ry. & 
Light Co., 159 N.W. 244, 179 Iowa 
228. (8) The construction of a lease 
under which defendant claimed, was 
for the court. Wattman v. Kelley, 
123 A. 88, 45 R.I. 381. 


74. See cases infra this note. 


[a] Damages often a question for 
jury.—(1) Breidecker, for Use of Cohn 
v. General Chemical Co., 47 F.(2d) 52; 
Alabama Fuel & Iron Co. v. Andrews, 
109 So. 750, 215 Ala. 92; Black v. W. 
T. Smith Lumber Co., 60 So. 154, 179 
Ala. 397; Drake v. Palmer, 4 Cal. 11; 
Solomon v. Groesbeck, 36 N.W. 163, 
65 Mich. 540; Hall v. Shean, 71 So. 
323, 111 Miss. 223; Ritchie v. State 
Board of Agriculture, (Mo.App.) 297 
S.W. 435; McKegney v. Van Beuren 


& New York Bill Posting Co., 170 
N.Y.S. 5388, 183 App.Div. 53; Archi- 
bald v. Davis, 49 N.C. 133. (2) The 


measure of damages was for the jury. 
Kaiser v. Nordhem Service Co., 83 Pa. 
Super. 333. (3) Value of hedge tak- 
en as fence and value of timber for 
posts held for jury. Feitz v. Kahler, 
(Mo.App.) 285 S.W. 788. (4) But evi- 
dence of destruction of market value 
of royalty interest by trespasser’s 
publication of result of exploration 
for oil held insufficient for jury. 
Thomas v. Texas Co., (Tex.Civ.App.) 
12 S.W.(2d) 597. 


[b] Discretion of jury.—(1) 
Amount of damages for trespass to 
realty is largely discretionary with 
jury. Hasty v. Nowell, 151 A. 429, 129 
Me. 496. (2) The jury may give any 
amount of damages warranted by 
the evidence not exceeding the claim 
in the declaration (McGhee y. Smith, 
6 Heisk. [Tenn.] 315); (3) and the 
court should not interfere unless they 
are excessive and disproportionate to 
the injury (Davis v. Pitman, 7 Fed. 
Cas.No. 3,647a, Hempst. 44). 


75. See cases infra this note. 


[a] Thus (1) the-question wheth- 
er exemplary damages shall be given 
in a case where the evidencé warrants 
them is usually held to be in the dis- 
cretion of the jury. Blair Iron, etce., 
Co. v. Lloyd, 1 Walk. (Pa.) 158; 
Simpson vy. Markwood, 6 Baxt. (Tenn.) 
340. (2) But it has been held in 
South Carolina that in such case 
plaintiff is entitled to them as mat- 
ter of right and the jury must give 
them. Beaudrot v. Southern R. Co., 
48 S.E. 106, 69 S.C. 160. (8) Evidence 
held to warrant submitting to the jury 
the question of punitive damages. 


a ea 


persons ‘liable,7® and the act of trespass itself.*° j 
The inference to be drawn from the evidence is 


Faris v. American Telephone & Tele- 
graph Co., 65 S.B. 1017, 84 S.C. 102. 
(4) In an action for malicious tres- 
pass; whether exemplary damages 
shall be allowed rests in the jury’s 
discretion under all the circumstanc- 
es of the case. Johnson v. Wolf, 172 
N.W. 216, 142 Minn. 352. (5) If there 
is any evidence warranting exemplary 
damages, its force and weight rests 
exclusively with jury. Johnson v. 
Wolf, supra. (6) In an action for 
trespass by removal of a house, evi- 
dence on the issue of willful invasion 
of plaintiff's rights, justifying puni- 
tive damages, held sufficient to go 
to the jury. Sloan v. Glenn, 101 S.E. 
823, 113 S.C. 387. (7) In an action 
for actual and punitive damages for 
removal of timber, question of wheth- 
er the taking was a willful and de- 
liberate invasion of plaintiff's rights 
held for the jury. Sanders v. Barn- 
well Lumber Co., 101 S.E. 860, 113 S. 
Cc. 499. (8) Cases where exemplary 
damages were held not for jury. 
Beaver Brook Resort Co. v. Stevens, 
230) Pe c12k216" Colo: 1343 eA vermis 
Munch, 180 I11.App. 703; City & Sub- 
urban Realty Co. of Baltimore City 
v. Sachse, 139 A. 529, 154 Md. 34; 
Bingham v. Johnson, (Tex.Civ.App.) 
7 S.W.(2d) 665. 


76. Gratz v. McKee, 9 F.(2d) 593 
[cert den 46 S.Ct. 472, 270 U.S. 664, 
70 L.Ed. 788]; Katsonas v. W. M. 
Sutherland Bldg. & Const. Co., 132 
A. 553, 104 Conn. 54. 


[a] Fraud in obtaining consent.— 
Where defendant pleaded a written 
consent to the entry, which plaintiff 
alleged was obtained by fraud, the 
question of fraud held for the jury. 


Leonard v. Southern Power Co., 70 
SE. L061, 1.55. sN2:G., 10; 
77. Burns v. Broughton, 137 So. 


418, 223 Ala. 527; Fulton Inv. Co. v. 
Farmers’ Reservoir & Irrigation Co., 
231 P.. 61, 76 Colo. 472; Levi v. Gon- 
pena 33 S.W.(2d) 657, 236 Ky. 


78 Knoche v. Pratt, 187 S.W. 578, 
194 Mo.App. 300; Alexander v. St. 
Louis Southwestern Ry. Co. of Tex- 
as, 122 S.W. 572, 57 Tex.Civ.App. 407. 


79. Iowa.—Gregory v. Sorenson, 
242 N.W. 91. 


Mo.—Broyles v. Pioneer Cooperage 
Co., (App.) 208 S.W. 122; Sperry v. 
Hurd, 132 S.W. 66, 151 Mo.App. 579; 
Dyer v. Tyrrell, 127 S.W. 114, 142 Mo. 
App. 467. 


N.C.—Hoge v. Lee, 113 S.E. 776, 184 
N.C. 44. 


Pa.—Hobensack v. Phipps, 56 Pa. 
Super. 180. “i a 


S.C.—Sloan v. Glenn, 101 S.B. 823, 
LI3-S:Gi sass 


Vt.—Whitman y. Dailey, 115 A, 
95 Vt. 454. 2 ie 


80. Ark.—Goodwin vy. Pl 
S.W. 905, 154 Ark. 181, Haan Bae 
; 132 S.W. 


Ky.—Black v. Chappell, 
186, 141 Ky. 85. 

Mass.—Bemis v. Curtis, 129 .E. 
360, 237 Mass. 60. Dae 


Mo.—Bergmann vy. Vogt’s Adm’ 
154 S.W. 449, 172 Mo.App. 61. re 


N.C.—Lewis v. Butters Lumber Co. 
155 S.B. 726, 199 N.C. 718. me 


Ohio.—M. J. Rose Co. v. 
169 N.E. 716, 88 OhioApp. 488. 


Pa.—Humes v. Kramer, 133 A. 262, 
286 Pa. 251; Mitsios v. Morios, 76 Pa. 
Super. 590. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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aS 


ordinarily a matter for the jury®! but they cannot 
_ draw an inference from the evidence which is not 
The case should not be taken 
from the jury where the evidence tends to prove the 
issue in favor of one party so that the jury might 
reasonably find for him,** where there is a ques- 
tion for the jury as to part of the issues,*4 or where 
the evidence is conflicting®® or circumstantial,®* not- 
withstanding nominal damages only could be given;87 
but where the jury reasonably could find only one 
way the case may be taken from it,8* and an imma- 
terial issue ordinarily need not be submitted to the 
So where there is no evidence to support a 
particular issue, it need not be submitted to the 
jury.°° The jury may reconcile conflicting testimony 
Questions of law 


warranted by it.8? 


jury.®® 


on the theory of a mistake.®! 


81. Oswalt v. Smith, 12 So. 604, 97 
Ala, 627; Merwin v. Morris, 42 A. 855, 
71 Conn, 555. 


{aj Applications of  rule.—(1) 
Where the question of plaintiff’s title 
depended on inferences to be drawn 
from disconnected deeds, testimony 
of witnesses, etc., the denial of plain- 
tiff’s motion for directed verdict was 
proper. Williams v. Duston, 111 A. 
690, 79 N.H. 490. (2) Defendant’s mo- 
tive, as shown by the evidence (Long- 
fellow v. Quimby, 29 Me. 196, 48 Am. 
D. 525); (3) or his intent (Post v. 
Kreischer, 8 N.E. 365, 103 N.Y. 110; 
Madras Bd. v. Ryan, Stevens N. B. 
Dig. 746); (4) or good faith (Conway 
v. Russell, 24 N.E. 1026, 151 Mass. 
581; Pettit v. Frothingham, 106 S.W. 
907, 48 ‘'Tex.Civ.App. 105); (5). or 
force in making an entry (Frick v. 
Fiscus, 30 A. 515, 164 Pa. 623; Lam- 
bert v. Robinson, 37 N.E. 753, 162 
Mass. 34, 44 Am.S.R. 326); (6) or 
fraud (Kulin v. Heller, 54 A. 519, 69 
N.J.Law 33; Baldwin v. Postal Tel. 
Cable’ Co., -59:°S.E. 67, 78° S.C.) 419), 
(7) or whether a purchase was made 
as owner or agent (Kelly v. Davidson, 
7 N.Y.St. 481); (8) or whether mutual 
grants of rights of way over adjoin- 
ing lands were shown by evidence of 
user (Veeder v. Relyea, 70 Hun 541, 
24 N.Y.S. 188) are questions for the 
jury. 

82. Smith v. Smith, 110 Mass. 302. 


83. Ala.—Wilmer Lumber Co. v. 
Wisely, 50 So. 225, 163 Ala. 290; Car- 
ter v. Fulgham, 382 So. 684, 134 Ala. 


238; De Poister v. Gilmer, 2 So. 878, 
82 Ala. 4835; Jones v. Welch, 15 Ala. 
306. 


Ga.—Tolbert v. Rome, 67 S.E. 540, 
134 Ga. 136. 

Me.—Heard v. Blazo, 5 A. 534. 

Miss.—-Catchot v. Ocean Springs, 
29 So. 468, 78 Miss. 509. 

N.J.—Willard v. Meeks, 35 A. 455, 
59 N.J.Law 56. 

Pa.—Akron Tire Co., Ine. v. 
Maxwell Co., 3 Pa.Dist.&Co. 241. 

Tex.—Alexander v. St. Louis South- 
western R. Co., 122 S.W. 572, 57 Tex. 
Civ.App. 407. 

g4. Kulin v. Heller, 54 A. 519, 69 
N.J.Law 33. 

85. Wickliffe v. Peyton, 35 S.W. 
112, 18 Ky.L.R. 15; Kidder v. Ken- 
nedy, 43 Vt. 717. 

86. Jones v. Welch, 15 Ala. 306; 
Janvrin v. Scammon, 29 N.H. 280. 

87. Sayles v. Bemis, 15 N.W. 432, 
57 Wis. 315. 

88. McDonald v. Mahoney, 31 N. 
S. 523. See also cases infra this note. 

[a] Applications of rule.—(1) 
Plaintiff may be nonsuited if he fails 


R. C. 
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or several.?4 


curate although 


to make out a case (Downing v. How- 
lett, 40 P. 505, 6 Colo.App. 291; Pow- 
er v. J. S. Shingler & Bros., 72 S.E. 
1094, 137 Ga. 157; Bellows v. Raynor, 
101 N.E. 181, 207 N.Y. 389; Hoben- 
sack v. Phipps, 56 Pa-Super. 180), (2) 
or the court may direct a verdict for 
defendant (Crookshank vy. Kellogg, 8 
Blackf. [Ind.] 256). (3) Where plain- 
tiff gives uncontradicted evidence of 
possession a verdict may be directed 
for him if his possession is the is- 
sue. Des Barres v. Bell, 20 N.S. 482. 
(4) Where plaintiff shows thirty 
years adverse possession a - verdict 
may be directed for him if his title is 
the issue. Argotsinger v. Vines, 82 
N.Y. 308. (5) Where trespass to land 
is admitted but it is denied that it 
was done wrongfully, plaintiff is en- 
titled to a peremptory instruction for 
damages (Johns vy. Cumberland Tel., 
ete., Co., 80 S.W. 165, 25 Ky.L. 2074); 
(6) and where there is no evidence to 
support a justification it is error to 
refuse to instruct the jury in plain- 
tiff’s favor (Barrett v. obile, 30 So. 
36, 129 Ala. 179, 87 Am.S.R. 54). 


$9. Dower v. Richards, 15 P. 105, 
73 Cal. 477. 


[a] However, it has been held 
that an immaterial issue must be 
submitted, where it was accepted and 
evidence introduced thereon. Alli- 
son v. Little, 9 So. 388, 93 Ala. 150. 


90. See cases infra this note. 


[a] Punitive damages.—(1) Thus 
where there is no evidence to war- 
rant punitive damages it is not error 
to charge that as to this the jury 
must find for defendant (Carter v. 
Fulgham, 32 So. 684, 134 Ala. 238); 
(2) or to nonsuit plaintiff on that 
point and leave only the question of 
actual damages to the jury (Bald- 
win v. Postal Tel. Co., 59 S.E. 67, 78 
S.C. 419). 


91. Taylor v. Young, 21 N.W. 408, 
61 Wis. 314. 


92. See cases infra this note. 


[a] Tllustrations.—(1) An instruc- 
tion leaving it to the jury to find 
whether a writ was duly executed, 
without informing them what would 
constitute such execution, is bad. 
Gusdorff v. Duncan, 50 A, 574, 94 Md. 
160. (2) An insfruction leaving to 
the jury the question of whether de- 
fendant was unlawfully on premises 
without instructions as to what facts 
in evidence would, if believed, make 
it unlawful, is bad. Gusdorff v. Dun- 
can, 50 A. 574, 94 Md. 160. (3) Where 
defendant claims title and that plain- 
tiff is a trespasser, if the court has 
defined what is necessary for plain- 
tiff to show to prove title it must de- 
fine also what defendant must show 
where it charges that defendant can 
recover if he has title. Seale v. 
Shepherd, 29 S.W. 31, 16 Ky.L. 563. 
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however, are for the court and it is erroneous to 
submit them to the jury.° 


Joint rights and liabilities. Whether the act com- 
plained of was committed by defendants jointly was 
a question of fact for the jury,®? as was the ques- 
tion whether the possession of the plaintiffs is joint 


[§ 219] 3. Instructions. The general rules relat- 
ing to instructions in civil actions generally,®® are 
applicable in actions of trespass.°* Under such rules, 
the charge of course should correctly state the law,?* 
and a requested instruction misstating the law is 
properly refused.°® Instructions given should be ac- 


inaccuracy is not always fatal.®® 


They should be clear, complete,? and_ intelligi- 


93. Hoxsie v. Nodine, 123 F. 379, 
61 C.C.A. 223; Owens v. Derby, 3 Ill. 
ace Marshall v. Reynolds, 29 SClE: 


[a] Where evidence against one is 
slight his name cannot be stricken 
from the record or the question as to 
him submitted first to the jury. Mar- 
shall v. Reynolds, 29 S.C.L. 166. 


parte Glanville v. Rittlesdorf, 73 Ill. 


95. See Trial 64 C.J. p 1. 
96. See cases infra this section. 


97. Covington v. Simpson, 52 A. 
349, 19 Del. 269; Frazer v. Fuller, 69 
N.E. 217, 184 Mass. 499. 


98. Mattingly v. Houston, 
78, 167 Ala. 167. 


[a] Thus in an action for tres- 
pass to property, accompanied by in- 
sulting and aggravating circum- 
stances, a charge requiring the jury 
to find for defendant unless actual 
damages were shown was properly 
refused. Mattingly v. Houston, 52 So. 
78, 167 Ala. 167. 


52 So. 


. 99. Wetzel v. Satterwhite, 125 S. 
Wi -98,-.59 Tex.Civ.App. 1. 
[a] Illustration.—In an action 


against several defendants for unin- 
tentionally burning a housé belonging 
to plaintiff, while trespassing on 
plaintiff's land, a charge that if one 
or either of three of defendants 
named, without plaintiff’s consent, in- 
vited, directed, or suggested to an- 
other that he enter the house and 
build a fire, either and all of the par- 
ties so entering, directing, or suggest- 
ing will be liable for damages, was 
not error though inaccurately worded, 
assuming that it was intended to say | 
all persons ‘‘so advising, directing, or 
suggesting,’ instead of all persons 
“so entering, directing, or suggest- 
ing,’ would be liable. Wetzel v. Sat- 
terwhite, 125 S.W. 93, 59 Tex.Civ. 
App. ? 
1. See cases infra this note. 


[a] Indefinite terms.—An instruc- 
tion'in an action of trespass, which 
lays down a rule as the measure of 
damages in general and indefinite 
terms is properly refused. Bernstein 
v. Merekel, 95 A. 55, 126 Md. 454. 


[b] ‘Involved instruction.—In an 
action for cutting trees, an instruc- 
tion, “If you believe the evidence in 
this case, that the plaintiff did not 
consent to the cutting of any pine 
trees under 12 inches in diameter at 
the ground that may have been cut 
from said land, if any, in 1917,” was 
properly refused as involved and 
meaningless. Ellard v. Goodall, 87 
So. 196, 204 Ala. 644. 


2. White v. Farris, 27 So. 259, 124 
Ala. 461. 
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ble,? and not misleading,* contradictory,® or argumen- 
tative.® It is very generally held to be the duty of 
the court to give requested instructions correct in 
point of law and applicable to the case’ and this 
general rule has been applied to instructions involv- 


[a]. Omission of element.—In an 
action for trees wrongfully cut from 
plaintiff's land, to which defendant 
had obtained a tax title by fraud, an 
instruction that defendant was not 
liable if he held adversely under color 
of title was erroneous, as omitting 
the element of good faith. White v. 
Farris, 27 So. 259, 124 Ala. 461. 


3. Crews & Green v. Parker, 68 So. 
192 Ala. 383. 


4. Stockburger v. Aderholt, 86 So. 
464, 204 Ala. 557; Wilmer Lumber Co. 
v. Bisely, 50 So. 225, 163 Ala. 290; 
Bufford v. Little, 48 So. 697, 159 Ala. 
300; Davis v. Miller-Brent Lumber 
Co., 44 So. 639, 151 Ala. 580; Katsonas 
v. W. M. Sutherland Bldg. & Const. 
Co., 132 A. 553, 104 Conn. 54; Harnit 
v. Thompson, 46 Ill. 460; Haskins v. 
Andrews, 76 P. 588, 12 Wyo. 458. 


5. Stockburger v. Aderholt, 86 So. 
464, 204 Ala. 557; Rector v. Outzen, 
46 So. 408, 93 Miss. 254. 


[a] Thus in an action for trespass 
committed in cutting standing tim- 
ber, instruction predicating a defense 
on defendants’ possession of the tim- 
ber and their entry upon the land to 
cut it, in good faith and under claim 
of right, held properly refused as 
misleading, being self-contradictory, 
in that defendants could not have had 
possession of the timber without pos- 
session of the land, there being no 
privity between them and plaintiff, 
and taking possession of the timber 
after a wrongful entry would itself 
be an act of trespass. Stockburger 
v. Aderholt, 86 So. 464, 204 Ala. 557. 


Ha Hahn vy. Schnell, 188 I11.App. 
312. 
7 Ala.—Wilmer Lumber Co. v 


Hisely, 50 So. 225, 163 Ala. 290; Aber- 
erombie v. Windham, 28 So. 387, 127 
Ala. 179. 


pepe era A eLane v. Fahey, 1 Greene 
Bilis 


Kan.—Mecartney v. Smith, 62 P. 
540, 10 Kan.App. 580. 


Vt.—Capen y. Sheldon, 61 A. 864, 
78 Vt. 39. 


ease oe vy. Brunette, 3 Wis. 


8. See cases infra this section. 


[a] Ilustrations.—(1) Refusal to 
charge that a prior sale by the own- 
er of personalty would defeat plain- 
tiff's right to recover based on pos- 
session under a subsequent attach- 
ment against the vendor is error as 
the jury would infer valid transfer 
from “sold.”” Whitney vy. Brunette, 
SPU WWiSs, W621. (2) Where plaintiff 
claimed damages for removing trees 
as landowner, instruction denying re- 
covery, unless trees were cut from 
plaintiff's land, was not erroneous. 
Ford v. Bradford, 117 So. 429, 218 Ala. 
62. (8) In trespass for the removal 
of wood from plaintiff's land, the 
court erred in refusing to charge 
that, before he could recover, the 
jury must be reasonably satisfied that 
defendant cut and removed the wood 
from plaintiff's land without his con- 
sent, and must also be satisfied of the 
value of the wood so cut and removed. 
Wilmer Lumber Co. v. Hisely, 50 So. 
225,163 Ala. 290. (4) Charge on right 
to erect new partition wall, without 
regard to damages to tenant, held 
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properly refused. Katsonas v. W. M. 
Sutherland Bldg. & Const. Co., 132 A. 
553, 104 Conn. 54. (5) In action for 
damages for assault upon plaintiff's 
home and property in the nighttime 
by throwing rocks, accompanied by 
riotous language, it was proper to 
charge that the acts complained of 
were criminal offenses. Muenkel v. 
Muenkel, 173 N.W. 184, 143 Minn. 29. 
(6) In action for trespass to. realty, 
instructions in behalf of defendant 
held properly to declare the law of 
the case. Cordry v. Quint, (Mo.) 270 
S.W. 977. (7) An instruction in tres- 
pass for. the taking of goods held to 
properly identify the subject-matter. 
Southern Cotton Oil Co. v. Harris, 57 
So. 854, 175 Ala. 323. (8) A charge 
that, even should the jury find that 
defendant excavated on plaintiff's lot, 
he would not be liable, if he exercised 
reasonable care, was erroneous. Slat- 
tery v. Rhud, 136 N.W. 237, 23 N.D. 
274. 


9. Ala.—Stockburger v. Aderholt, 
86 So. 464, 204 Ala. 557; White v. 
Farris, 27 So. 259, 124 Ala. 461. 


i Ill.— Boyd v. Kimmel, 161 Ill.App. 
06. 


Md.—Peters v. Tilghman & Pur- 
nell, 73 A. 726, 111 Md. 227. 


Mo.—Feitz v..Kahler, ‘(App.) 285 S. 
W. 788. 


Pa.—Bolinger vy. Barnhardt, 64 Pa. 
Super. 243. 


S.C.—Lyles v. Fellers, 136 S.E. 13, 
138 S.C. 31; Cathcart v. Matthews, 
104 S.B. 180, 115 S.C. 1. 


Tex.—Beauchamp v. Williams, (Civ. 
App.) 115 S.W. 130. wy 


[a] Statutory presumption of pos- 
session.—In trespass quare clausum 
fregit, an instruction in the language 
of the statute as to the presumption 
of possession in the holder of the le- 
gal title held properly given. Lyles 
v. Fellers, 136 S.E. 18, 138 S.C. 31. 


10. See cases infra this note. 


[a] Examples.—(1) Instruction 
that defendant would be liable for 
codefendant’s tort in breaking into 
garage without authority if he rati- 
fied act held error. Dominick vy. Rea, 
225 N.W..548, 247 Mich. 322. (2) In 
action for trespass, where the court 
had properly charged that there was 
no evidence against two of the de- 
fendants, an instruction to find for 
plaintiff under certain circumstances 
properly directed that such finding 
should be against the third defendant 
alone. Ewen v. Hart, 166 S.W. 315, 
183 Mo.App. 107. 


11. U.S.—Himrod v, Ft. Pitt Min. 
& Mill. Co., 238 F. 746, 151 C.C.A.°596. 


Ala.—Jones v. Myrick Lumber Co., 
67 So. 672, 191 Ala. 448; Sloss-Shef- 
field Steel & Iron Co. v. McCullough, 
59 So. 210, 177 Ala. 448; Mattingly v. 
Houston, 52 So. 78, 167 Ala. 167; Aber- 
crombie v. Windham, 28 So. 387, 127 
Ala. 179; Jackson v. Bohlin, 75 So. 
697, 16 Ala.App. 105. 


Conn.—Katsonas v. W. M. Suther- 
land Bldg. & Const. Co., 182 A. 5538, 
104 Conn. 54. 


Ga.—Tietjen v. Dobson, 152 S.E. 
222, 170 Ga. 123, 69 A.L.R. 1408; Wil- 
banks v. Byrd-Matthews Lumber Co., 
92 S.H. 281, 146 Ga. 750; Fender v. 
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ing a variety of subject matter® including title and 
possession,® persons liable,1° actual’! and punitive’? 
damages, and justification.*? U 
applicable to the issues!* made by the pleadings*® 


Instructions should be 


a 
os 2 


Shaw, 89 S.E. 518, 145 Ga. 505. 


Md.—City & Suburban Realty Co. 
of Baltimore City v. Sachse, 139 A. 
529, 154 Md. 34. 


Mo.—Feitz v. Kahler, (App.) 285 
S.W. 788; Ewen v. Hart, 166 S.W. 
315, 183 Mo.App. 107. 

Neb.—Kochenthal vy. Omaha & 


Council Blufts St. Ry. Co., 240 N.W. 
295. 


N.D.—Slattery v. Rhud, 136 N.W. 
237, 23 N.D. 274. 


S.C.-_Santee River Cypress Lumber 
Co. v. Elliott, 150 S.E. 6838, 153 S.C. 
179. 


12. Marbury Lumber Co. v. La- 
mont, 73 So. 923, 198 Ala. 566; New- 
ell v. Webb, 97 So. 162, 19 Ala.App. 
313; Hyre v. Becker, (Mo.App.) 18 
S.W.(2d) 137; Matheson v. American 
Telephone & Telegraph Co., 135 S.E. 
306, 137 S.C. 227; Blevins v. Bailey, 
135 S.E. 395, 102 W.Va. 415. 


13. Booth v. Racey, 285 S.W. 29, 
171 Ark. 561; Katsonas v. W. M. 
Sutherland Bldg. & Const. Co., 132 
A. 553, 104 Conn. 54; Kyle Bros. v. 
Goff, 140 S.W. 569, 145 Ky. 326. 


[a] Licenses and permits.—(1) 
Charge that, if plaintiff consented to 
eutting and removal of trees sued for, 
verdict should be for defendant, held 
improperly refused. Sims v. Alford, 
118 So. 395, 218 Ala. 216. (2) Certain 
requests to charge, that plaintiff 
could not recover if he consented ex- 
pressly or impliedly to defendant’s 
acts, were improperly refused. Wil- 
mer Lumber Co. vy. Bisely, 50 So. 225, 
163 Ala. 290. (3) Charge on license 
held proper. Katsonas v. W. M. 
Sutherland Bldg. & Const. Co., 132 A. 
553, 104 Conn. 54. (4) Where de- 
fendant pleaded a written agreement 
with plaintiff, permitting an entry, 
which plaintiff alleged was obtained 
by fraud, instructions as to whether 
the execution of the agreement was 
procured by fraud and misrepresen- 
tation held to properly submit the is- 
sue. Leonard v. Southern Power Co., 
70 S.B. 1061, 155 N.C. 10. 


14. See cases infra this note; 
notes 15, 16. 


{a] Thus (1) instructions on dam- 
ages for cutting hedge timber held 
proper, under pleadings and evidence. 
Feitz v. Kahler, (Mo.App.) 285 S.W. 
788. (2) In action for trespass to re- 
alty, instructions given for plainfiff 
held fully to submit to jury issues 
presented by plaintiff in his petition 
and evidence. Cordry v. Quint, (Mo.) 
270 S.W. 977. 


15. Ala.—Hardeman vy. Williams, 
53 So. 794, 169 Ala. 50; Snedecor v. 
Pope, 39 So. 318, 143 Ala. 275. 


Conn.—Katsonas v. W. M. Suther- 
land Bldg. & Const. Co., 182 A. 553, 
104 Conn, 54. 


Ga.—Towson v. Horn, 128 S.B. 801, 
160 Ga. 697. 


Ky.—F lynn v. Sparks, 11 S.W. 206, 
10 Ky.L. 960. 


Md.—Peters v. Tilghman, 73 A. 726. 
111 Md. 227, 


Mo.—Emmons v. Quade, 75 S.W. 
108, 176 Mo. 22; Sperry v. Hurd, 132 
S.W. 66, 151 Mo.App. 579. 


Mont.—Howie v. California Co., 88 


and 


— ee Eee 
For later cases, developments and changes in the law see Annotations, same title and section number, 
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or evidence;'® but where the trespass is admitted 
the court may properly define the elements of the 
damages more fully than was done in the complaint.!7 


[§ 220] 4. Verdict and Findings—a. In General. 
Verdicts in actions of trespass, as in other civil ac- 
tions,!® are sufficient, although informal, if the mean- 
Supporting evidence is necessary, 
however,”° and findings and verdicts must not be in- 
Furthermore, the verdict is bad if it is 
not decisive of the case,?? or includes damages which 


ing is clear.+® 


consistent.2? 


P. 1007, 35 Mont. 264. 


S.C.—Ellerbe v. Marion County 
Lumber Co., 82 S.E. 1049, 99 S.C. 158. 


[a] Illustrations.—(1) Where plain- 
tiff claimed part of a house was 
moved it is error to instruct as to 
the moving of the whole. Snedecor 
v. Pope, 39 So. 318, 143 Ala. 275. (2) 
An instruction founded on negligence 
is erroneous when the action is not 
for negligence but trespass. Em- 
mons v. Quade, 75 S.W. 103, 176 Mo. 
22. (3) A refusal to instruct concern- 
ing a justification not pleaded is 
proper. Flynn v. Sparks, 11 S.W. 206, 
10 Ky.L. 960. (4) Charge as to un- 
licensed acts constituting trespass 
and as to license as justification held 
proper under pleadings. Katsonas v. 
W. M. Sutherland Bldg. & Const. Co., 
132 A. 553, 104 Conn, 54... (5) How- 
ever, an instruction that if defendants 
collected oil on plaintiff's land and 
set same on fire damaging plaintiff’s 
property, jury should find for plain- 
tiff, held not objectionable because 
not requiring finding of negligence al- 
leged. Kerby v. Prairie Pipe Line Co., 
4 S.W.(2d) 857, 222 Mo.App. 699. 


16. Ala.—Brothers v. Norris, 96 
So. 328, 209 Ala. 426; Bufford v. Lit- 
tle, 48 So. 697, 159 Ala. 300; Aber- 
crombie v. Windham, 28 So. 387, 127 
Ala. 179; Donald v. Swann, 137 So. 
178, 24 Ala.App. 463 [cert den 137 So. 
181, 223 Ala. 493]. 


D.C.—Keroes v. Weaver, 27 App.D. 
Cc. 384, 


Ga.—Bozarth v. Paschall, 122 S.B. 
683, 158 Ga. 208; Postal Tel.-Cable 
Co. v. Kuhnen, 55 S.E. 967, 127 Ga. 
20; Georgia R., etc., Co. v. Gardner, 
42 S.E. 250, 115 Ga. 954. 


I1l.—Chicago Title, etc., Co. v. Core, 
49 NsE. 108, 223° Tl. 58° [afi 226° Tl. 
App. 272]; Morgan vy. City of Vienna, 
206 Ill.App. 322. 


Ky.—Boreing v. Hurst, 45 S.W. 522, 
20 Ky.L. 184. 


Md.—Peters v. Tilghman & Pur- 
nell, 73 A. 726, 111 Md. 227. 


Mass.—Price v. Goldberg, 135 N.E. 
567, 241 Mass, 465. 


Minn.—Swanson v. Brown, 204 N. 
W. 44, 163 Minn. 401. 


N.Y.—Ogden v. Jennings, 62 N.Y. 
526. 


N.C.—Lamb vy. Copeland, 73 S.E. 


797, 158 N.C. 136. 


Pa.—Stephenson v. 
443, 147 Pa. 300. 


Tex.—Fairchild v. Wilson, (Civ. 
App.) 168 S.W. 409; Kirby Lumber 
Co. v. Stewart, (Civ. App.) 141 S.W. 
295. 


Vt.— Whitman y. Lowe, 126 A. 513, 
98 Vt. 152; Clark v. Boardman, 42 Vt. 
667. 


[a] Applications of rule.—(1) An 
instruction that plaintiff can recover 
the difference in the market value of 
land before at after the trespass is 
erroneous where the evidence showed 
no permanent injury. Abercrombie 


Brown, 23 A. 
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v. Windham, 28 So. 387, 127 Ala. 179. 
(2) Where title is an issue for the 
jury, under conflicting evidence they 
must be properly instructed as to 
what constitutes title. Boreing v. 
Hurst, 45 S.W. 522, 20 Ky.I..184. (3) 
Where the undisputed evidence in an 
action for trespass showed that de- 
fendants occupied only a portion of 
plaintiff’s land, held error to refuse 
to instruct that plaintiff could not 
recover more than the reasonable 
rental value of that portion of the 
land occupied by defendants. Fair- 
child v. Wilson, (Tex.Civ.App.) 168 
S.W. 409. (4) Refusal of instruction 
that plaintiff could recover only 
nominal damages for trespass held 
proper, where evidence showed value 
of timber cut. Gowan v. Wisconsin- 
Alabama Lumber Co., 110 So. 31, 215 
Ala. 281. (5) In trespass, instruc- 
tions on punitive damages held erro- 
meous under evidence. Georgia R. 
ete., Co. v. Gardner, 42 S.H. 250, 115 
Ga.-954; Morgan v. City of Vienna, 
206 Ill.App. 322. 


17. Fischer v. Coons, 42 N.W. 417, 
26 Neb. 400. 


18. See Trial 64 C.J. p 1. 
19. See cases infra this note. 
[a] Applications of rule.— (1) 


Four hundred dollars “for rent” and 
fifty dollars damages is a good ver- 
dict where defendant occupied a year 
and alleged in defense a lease for a 
year at four hundred dollars. John- 
son v. Park, 17 S-W. 273, 13 Ky: L. 437. 
(2) A verdict for nominal damages 
“and all costs of suit” is a giving of 
damages eo nomine and costs, and is 
good. Hinds v. Knox, 4 ‘Serg.&R. 
(Pa) (Bs PERK 683) Wee 8 ot trespass for cut- 
ting trees a verdict ‘‘we, the jury, 
find the defendant guilty and impose 
a fine of one hundred dollars” is 
good. Kolb v. Bankhead, 18 Tex. 228. 
(4) On the general issue a finding 
“for the plaintiff’ and assessing dam- 


ages is a good verdict. Dyers, Vi 
Hatch, 1 Ark. 339; Matson v. Con- 
nelly, 24 Ill. 142. (5) Where the 


jury finds defendant had title at the 
locus he is entitled to a general ver- 
dict. South Hampton v. Fowler, 54 
N-H. 197. 


20. Micelli v. Andrus, 120 P. 
61 Or. 78. 


[a] Thus where in trespass for re- 
moving gravel, no evidence was of- 
fered to show the value of the gravel 
removed, compensatory damages can- 
not be awarded. Micelli v. Andrus, 
120 P.737, 61. Or. 78. 


21. See cases infra this note. 


[a] What constitutes conflict.— 
(1) In an action to recover damages 
for an alleged wanton and malicious 
trespass on real estate, a special find- 
ing of no malice held not irreconcila- 
ble with the gemeral verdict assessing 
punitive damages. Houran v. Whit- 
ney, 34 OhioCir.Ct.R. 523 [aff Whit- 
ney v. Houran, 108 N.E. 1135, 90 Ohio 
St. 390]. (2) In trespass, where 
there were both general and special 
verdicts, held, that the existence of 
a special verdict, awarding the same 
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plaintiff is not entitled to recover,?* or is not re- 
sponsive to the pleadings.** 
trolling issue alone is sufficient,?5 and the verdict 
need not find specifically the damages to each article 
in an action for injury to personalty.2¢ 


[§ 221] b. Joint Rights and Liabilities. A verdict 
against all defendants jointly cannot be sustained 
unless all are shown to have been implicated in the 
trespass,‘ nor against all for all the trespasses where 
several are alleged, unless they all took part in each 


A finding on the con- 


amount of damages for trespasses 
outside of the claimed right of way, 
as for trespasses therein, did not 
render verdicts inconsistent, and the 
verdict finding against the right of 
way unnecessary. Green v. Stock- 
well, 89 A. 870, 87 Vt. 459. i 


[bh] However, it has been held 
that in an action for trespass, where 
numerous acts of trespass were 
charged in the complaint, and a gen- 
eral verdict was rendered for plain- 
tiff, it was error to direct a verdict for 
defendant notwithstanding the gen- 
eral verdict, although special findings 
as to certain trespasses apparently 
conflicted with the general verdict. 
Boyer v. Essington, 90 N.E. 478, 45 
Ind.App. 683. 


22. Stiles v. Estabrook, 29 A. 961, 
66 Vt. 535. 


[a] Thus where’ both parties 
claimed a division fence had stood on 
the line but differed as to the loca- 
tion a finding that plaintiff has ac- 
quired title to the disputed land by 
adverse possession is not decisive of 
the case. Stiles v. Estabrook, 29 A. 
961, 66 Vt. 535 


23. Price v. Greer, 
76 Ark. 426. 


[a] Damages for cutting trees.— 
In trespass for cutting trees on sev- 
eral tracts of land, some of which 
were not shown to be plaintiff’s and 
the amount cut from each tract not 
being shown, a verdict for the gross 
value of all the timber cut is bad. 
Price v. Greer, 88 S.W. 985, 76 Ark. 
426. 


24. See cases infra this note. 


[a] Verdict for possession not re- 
sponsive.—A verdict for possession 
in addition to the damages would be 
surplusage, not being responsive to 
the pleadings. Love v. Turner, 51 8S. 
EK. 101, 71 S.C. 322. 


[b] However, where complaint 
simply alleged unlawful, forcible, and 
malicious removal of _ plaintiff's 
household goods from their home 
without stating the relationship be- 
tween the parties, answers to the 
special interrogatories, though show- 
ing the relationship was that of mas- 
ter and servant, supported the en- 
eral verdict for plaintiff, and defend- 
ant was not entitled to judgment non 
obstante on the ground that the com- 
plaint was based on the theory of the 
relationship of landlord and tenant. 
Stewart v. Darby, 127 N.E. 568, 75 
Ind.App. 120. ; 


25. Buntin v. Duchane, 1 Blackf. 
(Ind.) 56; Curl v. Lowell, 19 Pick. 
(Mass.) 25; McNeil v. Train, 5° UC. 
Q.B. (Ont.) 91. 


26. Mecartney v. Smith, 62 P. 540, 
10 Kan.App. 580; Phillips v. Kent, 
28 N.J.Law 155. 


27. Grusing v. Shannon, 2 Ill.App. 
325; Olzen v. Schierenberg, 3 Daly 
(N.Y.) 100; Williams v. Sheldon, 10 
Wend. (N.Y.) 654; Guille v. Swan, 
19 Johns. (N.Y.) 881, 10 Am.D. 234; 
Mellersh vy. Eden, 13 Pa.Dist. 13. 


88 S.W. 985, 
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trespass.25 However, the fact that the jury was 
given no opportunity to assess punitive damages 
against the defendants separately was not ground 
for reversal.2® A general verdict for plaintiff is 
equivalent to a finding that all of the defendants 
are guilty,®° and is bad if the evidence does not 
implicate one of the defendants.*! <A verdict against 
some of the defendants is good, although it does 
not name the others.?? Where a verdict is against 
one joint defendant on evidence applying to both, 
a verdict cannot be entered against the other.** 
Proof of a joint trespass on one count entitles plain- 
tiff to a verdict, although he fails to prove one al- 
leged in another count.?4 Directing a verdict where 
there is no evidence against a defendant is within 
the judge’s diseretion.®® 


[§ 222] 5. Judgment—a. In General. The gen- 
eral rules applicable to judgments in other civil 
actions®* apply in trespass.** Plaintiff is in gen- 
eral entitled to at least a judgment for nominal 
damages if he establishes a trespass.*® Defendant is 
entitled to judgment if he obtains a verdict on one 
of several justifications pleaded,*® or if on several 
pleas he obtains a general verdict in his favor.*° 
So on a special verdict that plaintiff owned the land 
but defendant did not trespass on it defendant was 
entitled to judgment.41 Recitals in a judgment 
should contain only what is involved in the jury’s 
finding.*? It has been held that a judgment in 


trespass to land should apportion the damages ac-. 


cording to the amount of the land which plaintiff 
owned,*? and that, where defendant’s plea of title 
was not sustained, plaintiff could have judgment for 


TRESPASS 


damages for the trespass, but not on an erroneous — 
reply setting up title.t¢ Where plaintiff shows nei- — 
ther title nor possession, absolute judgment for de- — 
fendant should be rendered, instead of nonsuit.*> — 
It is not necessary for a decree to state that it is 
without prejudice to plaintiff’s right to sue for in- 
jury caused after the date of trial.*® ‘| 


[§ 223] b. Joint Rights and Liabilities. The gen- 
eral rule is that a several judgment against one joint 
trespasser does not bar an action against the others,** 
but there must ordinarily be a satisfaction of judg- 
ment against one in order to bar action against an- 
other.*§ . If separate judgments are recovered, how- 
ever, plaintiff must elect as to which he will pro- 
ceed under.*® Satisfaction of one judgment satisfies 
all, although they are for different amounts,®® and 
partial satisfaction precludes any recovery of more 
than the balance due on the judgment so partially 
satisfied,®! but a payment to the clerk of the court, 
not accepted by plaintiff, is not satisfaction.°? It 
has been held, however, that a judgment in favor of 
one who did the act bars an action against one who 
was alleged merely to have incited the other to it,>* 
and a previous partial recovery against one is a de- 
fense pro tanto in an action where he is a joint de- 
fendant.®¢ In trespass against several, jointly, sep- 
arate judgments are erroneous,°> except where other- 
wise provided by statute,5® and a judgment ean-— 
not be given in favor of one if the jury find against 
the others but make no finding as to him.5* Where 
one or some only of several joint defendants are — 
proved guilty plaintiff can recover against them _ 
alone, the others being acquitted.5* Thus, where 


EE SSS SSE 


28. Myrick v. Downer, 18 Vt. 360; ae Hodges v. Raymond, 9 Mass. 49. Blann v. Crocheron, 20 Ala. 


MeMillan y. Fairly, 12 N.B. 504. 
[a] Applications of rule.—(1) 41. 


c 4 J. L. Roper Lumber Co. v. 
Persons cutting trees separately but] Elizabeth City Lumber Co., 47 S.E.| 447, 83 Am.D. 154; 


320. 


50. Ayer v. Ashmead, 31 Conn. 1 
Roodhouse_ v. 


uniting to carry them away are joint- 
ly liable for the carrying away only 
(Keen v. Seymour, 11 N.B. 44) (2) 
and if the entry is joint but the cut- 
ting and taking several plaintiff can 
recover nominal damages only 
against them jointly (Bosworth v. 
Sturtevant, 2 Cush. (Mass.) 392). 


29. Muenkel v. Muenkel, 173 N.W. 
184, 143 Minn. 29. 


30. Cane y. Watson, Morr. (Iowa) 
52; Sutliff v. Gilbert, 8 Ohio 405. 


31. Menton v. Lee, 30 U.C.Q.B. 
(Ont.) 281. 


Shas Wilderman y. Sandusky, 15 Ill. 


aout Starling v. Cozens, 3 Dowl.P.C. 


34 Watson v. Riorden, 5 U.C.Q.B. 
O:S2 (Ont.)’ 322. 


35. Sowell v. Champion, 6 A.&E. 
407, 33 H.C.L. 226, 112 Reprint 156. 


36. See Judgments 33 C.J. p 1042. 


37. See cases infra this section; 
and § 223. 


38. Jolly v. Single, 16 Wis. 280. 


[a] However, it has been held 
that where an action is tried on the 
theory of trespass to an entire tract 
and defendant shows title to part and 
it does not appear how much damage 
was done to each part plaintiff should 
be nonsuited. Granger vy. Postal Tel. 
Co., 50 S.E. 198, 70 S.C. 528, 106 Am. 
S.R. 750. 


39. Redman y. Taylor, 3 Ind. 144. 


757, 185 N.C. 742. 


42. Berry v. Ivanice, 53 Cal. 653. 


[a] Thus recitals that plaintiffs 
are owners is erroneous when posses- 
sion only was involved. Berry v. 
Ivanice, 53 Cal. 658. 


43. Kentucky Coal Lands Co. v. 
Smith, 149 S.W. 979, 149 Ky. 794. 


44. Lavin v. Dodge, 73 A. 376, 30 
Rs Tere Se 


45. Collins v. Louisiana Sawmill 
Co., 61 So. 150, 132 La. 161. 


46. Pedelty v. Wisconsin Zinc Co., 
134 N.W. 356, 148 Wis. 245. 


[a] Thus a decree, in an action 
for damages for casting mineral 
waste material on plaintiff's land, 
was not erroneous for stating that it 
was without prejudice to plaintiff's 
right to sue for injury caused after 
the date of trial, though such provi- 
sion was not necessary to entitle 
plaintiff to sue for damages resulting 
thereafter, since he could only recov- 
er for injuries accruing down to the 
date of the trial. Pedelty v. Wiscon- 
Pr Zine Co., 184 N.W. 356, 148 Wis. 


47. Western Coal, ete., Co. v. Pet- 
ty, 132 F. 603, 65 C.C.A. 667. 


48. Livingston v. Bishop, 1 Johns. 
(N.Y.) 290, 3 Am.D. 330. 


[a] However, it has also been held 
that levy of execution is a bar. 
Fleming v. McDonald, 50 Ind. 278, 19 
Am.R. 711. 


Christian, 55 Ill.App. 107 [aff 41 N.E. 
748, 158 Ill. 137]; Ashcraft v. Knob- 
lock, 45 N.E. 69, 146 Ind. 169; Shultz 
v. Hunter, 2 Browne (Pa.) 238. 


51. United Shakers Soc. v. Under- 
wood, 11 Bush (Ky.) 265, 21 Am.R. 
214; Brison vy. Dougherty, 3 Baxt. 
(Tenn.) 93. 


fa] Judgment partly satisfied is 
not a bar. Lovejoy v. Murray, 3 
Wall. (U.S.) 1, 18 L.Ed. 129. 


ca Blann v. Crocheron, 20 Ala. 


53. Swygert v. Wingard, 26 S.E. 
653, 48 S.C. 321; Lawton vy. Adams, 
10 N.B. 274. 


es Power v. Fleming, Ir.R. 4 €.L. 


55. Fields v. Williams, 8 So. 808, 
91 Ala. 502; Ashcraft v. Knoblock, 45 
N.E. 69, 146 Ind. 169; Thompson vy. 
Albright, 14 S.W. 1020, 4 Tex.A.Civ. 
Cas. § 24. 


56. See Milner v. Milner, t4 So. 
3738, 101 Ala. 599. 


57. Thompson v. Albright, t4 S.W. 
1020, 4 Tex.A.Civ.Cas. § 24. 


58. U.S.—Hoxsie wv. Nodine, 123 F. 
379, 61 C.C.A. 223. 


Seo ee ee v. Baker, 7 Port. 


ee ee ee v. O'Connell, 7 Cal. 


Ga.—Ivey v. Cowart, 52 S.E 436, 
124 Ga. 159, 110 Am.S.R. 160. 


For later cases, developments and chanees in the law see Annotations, same title and section number, 


¥ 


.Baltimore, etc., 


_ there is no evidence of coownership, a joint judg- 
j ment against two as codwners will be reversed,*® 
and in an action against six defendants, judgment 


[§ 224] A. In General. Trespass lies for the re- 
covery of damages which are the natural and neces- 
sary consequences of a tort committed with force,*? 
while, if the injury results from mere negligence or 

is not the immediate consequence of the act com- 
plained of, the appropriate remedy is case.** 


0 gg aes v. Burbank, 16 Il. 


. App. 375 


wea _Agnecate v. Knoblock, 45 N.E. 
69, 146 Ind. 169; Ridge v. Wilson, 1 
Blackf. 409. 


Me.—Gillerson y. Small, 45 Me. 17. 


Md.—Gusdorft vy. Duncan, 50 A. 574, 
$4 Md. 160. 


N.Y.— Drake  v. 
Johns. 166. 


- Pa.—WMellersh y. Eden, 13 Pa.Dist. 


Va.—Fishburne vy. Engledove, 22 S. 
EF. 354, 91 Va. 548. 


Barrymore, 14 


Eng. . Cartwright, 5 
Bing.N.Cas. 569, 35 E.C.L. 306, 122 Re- 
print 1219; Harris v. Butterley, 


Cowp. 483, 98 Reprint 1199. 


jg —Campbell v. Kemp, 16 U.C. 
C.P. 244. 


[a] Tllustrations—(i) The tres- 
pass shown need not be a joint tres- 


+ pass, but plaintiff can recover against 
_asingle defendant for a several tres- 


pass by him. Blanchard v. Burbank, 
rs IILApp. 375. (2) The action 
should be dismissed against one who 
is not implicated by the evidence, at 
his request (Hoxsie v. Nodine, 123 F. 
279, 61 C.C.A. 223) (3) or on plain- 
tiff’s own motion, but such dismissal 
does not bar recovery against other 
defendants (Gusdorff v. Duncan, 50 A. 
574, 94 Md. 160). 


59. Ragor v. Kendall, 70 Ill. 95. 

60. Burford vy. Richards, 58 Pa. 
Super. 15. 

61. Generally see Damages 17 C.J. 
p 699. 

62. Ala—Garrett v. Sewell, 18 So. 
737, 108 Ala. 521. 

Cal—Hawthorne v. Siegel, 25 P. 
1114, 88 Cal. 159, 22 Am.S.R. 291. 

Conn.—Eldridge v. Gorman, 60 A. 
643, 77 Conn. 699. 

Ga—Stevens v. Stevens, 23 S.E. 


312, 96 Ga. 374 

Hawaii.—Kealoha v. Halawa Plan- 
tation, Ltd, 24 Hawaii 579. 

Ul.—Gray v. Waterman, 40 IIL 522; 
Buckmaster v. Cool, 12 Ill 74. 

Md.—Moore v. BP pee 31 Md. 418; 
"Cosy Thompson, 
10 Md. 76. 

Mich.—Gilbert v. Kennedy, 22 Mich. 
117. 


N.Y.—W ood vy. New York Cent., etc., 
R. Co, 77 NE 27, 184 N.Y. 290 [rev 


‘9 NYS. 1119, 100 App.Div. 511]. 


N.C.—Bridgers v. Dill, 1 S.E. 767, 


97 N.C. 222; Hatcheli v. Kimbrough, 
49 N.C. 163; Welch v. Piercy, 29 N.C. 
365. 


Pa—Sprout y. Kirk, 28 Pa-Dist. 


le 


"> se, 
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was shown.®? 


VIII. DAMAGES*1 
[By ALExanDeER O. Corstver] 


able result.®4 


It is 


R.I.—Hathaway vy. Osborne, 55 A. 
700, 25 RI. 249. 


a ee v. Kennedy, 13 S.C.L. 
Tenn.—Damron Vv. Roach, 4 


Humphr. 134; 
Humphr. 569. 


Tex—Jesse French; Piano, etc., Co. 
v. Phelps, 105 S.W. 225, 47 Tex.Civ. 
App. 385. 


Vt—Clark v. Boardman, 42 Vt. 667; 
Hutchinson v. Granger, 13 Vt. 386. 


Eng.—Gilbertson v. Richardson, 5 
C.B. 502, 57 E.C.L. 502, 136 Reprint 
$74; Bennett v. Allcott, oy 1 EOD 
100 Reprint 90. 

Ont.—Auger y. 
537. 

Sask.—Win Gat v. Johnson, 1 Sask. 
L. 476 [allowing app 1 Sask.L. 81]. 


[a] Injuries by third persons 
brought on premises by defendant.— 
(1) “Recovery may be had in the ac- 
tion of trespass for damage done by 
third persons wrongfully brought by 
defendant upon the premises. Thus 
where defendant led a body of men 
upon plaintiff's sawmill premises to 
ascertain whether plaintiff's workmen 
were satisfied with their hours of la- 
bor he is liable for acts of violence 
done by them. Webber v. Barry, 33 
N.W. 289, 66. Mich. 127, 11 Am.S.R. 
466. (2) Where defendant’s balloon 
landed in plaintiff’s garden and a 
crowd broke in to assist him he is 
liable, as he should kave foreseen the 
result, and his voluntarily placing 
himself in such a situation was 
eauivalent to a request to the crowd 
to follow. Guille v. Swan, 19 Johns. 
(N.Y.) 381, 19 Am.D. 234. 


{b] Division of damages.—The 
plaintifé was the owner of certain 
sheep, and each of the two defend- 
ants, who lived in one house, was the 
owner of a dog, neither of them being 
in control of the dog of the other. 
The dogs together attacked the plain- 
tiff’s sheep without the knowledge of 
either defendant. In an action by the 
sheep-owner against the owners of 
the dogs, the amount of the damages 
was not disputed, but there was no 
evidence to show which dog did the 
greater amount of damage, and the 
judge found that probably each dog 
had done about half of it, and he 
awarded the plaintiff as against each 
defendant half the amount claimed. 
It was held that the mere fact that 
the dogs acted together without any 
connected action by their owners did 
not make their owners joint tort- 
feasors and therefore the judge was 
entitled to divide the damages as he 
had done. Piper v. Winnifrith, 34 T. 
L.R. 108. 


63. See Case, Action on § 65. 
also supra § 128. 


64 Munger v. Baker, 65 Barb. (N. 


Johnson y. Perry, 2 


Cook, 39 U.C.Q.B. 


See 
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against three may be sustained, where conspiracy was 
charged but not proved, but actual wrong by three 


not necessary that the particular injury should have 
been contemplated if some injury was the unavoid- 
Damages cannot be recovered twice 
over under two different forms.*® 

[§ 225] B. Nominal Damages. 
gives a right to at least nominal damages,*® even 


Every trespass 


Y.) 539, 1 Thomps.&C. 122. 
65. See cases infra this note. 


[a] Applications of rule.—-(1) In 
trespass for pasturage of cattle plain- 
tiff cannot recover for the use of the 
land and the injury to the land nat- 
urally incident to such use. Gilbert 
v. Kennedy, 22 Mich. 5. (2) Plaintiff 
cannot recover both for the taking 
and converting of chattels and the 
value of their use up to the time of 
the trespass. Anthony v. Gilbert, 4 
Blackf. (Ind.) 348. (3) The rental of 
buildings and their value upon their 
conversion cannot both be recovered. 
Oklahoma City v. Hill, 50 P. 242, 6 
Okl. 114. (4) There can be no recov- 
ery for the value of land appropriated 
and the value of its use while defend- 
ant kept plaintiff out; nor the whole 
depreciation of land and the deprecia- 
tion during a period plaintiff was kept 
out by defendant. Cobb v. Wrights- 
ville, etc., R. Co., 58 S.E. 862, 129 Ga. 
377. (5) Plaintiff cannot recover for 
loss of services of a slave killed or 
permanently injured in addition to 
damages for the injury. Johnson v. 
Perry, 2 Humphr, (Tenn.) 569. 


66. Ala.—Central of Georgia Ry. 
oe v. Barnett, 124 So. 868, 220 Ala 


Ark—Brock v. Smith, 14 Ark. 431. 


Cal.—Empire Gold Min. Co. v. Bo- 
rr oe Gold Min. Co., 7 P. 810, 67 Cal. 


Del.—Phillips y. Brittingham, 77 A. 
964, 25 Del. 173. 


Ga.—Swift v. Broyles, 42 S.E. 277, 
115 Ga. 885, 58 L.R.A. 390; Batson v. 
Higginbothem, 68 S.E. 455, 7 Ga.App. 

rte 


Ky.—Fletcher v. Howard, 10 S.W. 
(2d) 825, 226 Ky. 258; Zella Mining 
Le Vv. Collins, 261 S.W. 1090, 203 Ky. 
78. 


La.—Gumpert ‘v. Philip "Werlein, 
Limited, 90 So. 215, 149 La. 840. 


Md.—Tyler v. Cedar Island Club, 
122 ASO, 7143 Md. 214. 


net a ee v. Perkins, 1 Allen 


Minn.—Moe v. Checrown, 55 N.W. 


832, 54 Minn. 118. 


Miss.—Keirn v. Warfield, 60 Miss. 
799. 


Mo.—Ritchie v. State Board of 
Agriculture, 297 S.W. 435. 


Nev.—Patchen v. Keeley, 14 P. 347, 
19 Nev. 404. 


N-Y.—Pierce v. Hosmer, 66 Barb. 
345; Dixon y. Clow, 24 Wend. 188. 


N.C.—Kinsland v. Kinsland, 125 S. 
E. NOs, 188 N.C. 810; Lee v. Lee, 104 
S.E. 76, 180 N.C. 86; Hutton & Bour- 
ponnais v. Cook, 92 S.E. 355, 173=N.C. 
496; Brame v. Clark, 62 S.E. 418, 148 
N.C. 364, 19 L.R.A.N.S. 1033, 16 Ann. 
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though the act was a benefit to plaintiff.°7 One whose 
property rights have been invaded by a tortious act 
can without proof of any amount of damage re- 
cover a nominal amount for the purpose of vindi- 
But plaintiff is confined to nom- 
inal damages where no actual injury is shown,®°° or 
where the injury is repaired by defendant.’° 
actual injury has been sustained, plaintiff is not re- 
stricted to nominal damages,’! although the exact 
amount of monetary injury has not been shown."” 


[§ 226] ©. Grounds and Elements of Compensa- 
One whose rights 
have been invaded by a trespass can in general re- 


cating his right.°® 


tory Damages—l. In General. 


Cas. 73; White v. Griffin, 49 N.C. 139; 
Dougherty v. Stepp, 18 N.C. 371. 


Ohio.—Besuden v. Hamilton Coun- 
ty, 7 OhioCir.Ct. 237, 4 OhioCir.Dec. 
575. 


$.C.—Bradley v. Flewitt, 40 S.C.L. 
69; Norvell v. Thompson, 20 S.C.L. 
470; Caruth y. Allen, 13 S.C.L. 226. 


Tex.—Champion v. Vincent, 20 Tex. 
811; Lee v. McClain, (Civ.App.) 219 
S.W. 893. 

Vt.—Powers v. Trustees of Cale- 
donia County Grammar School, 106 A. 
836, 93 Vt. 220; Paul v. Slason, 22 
Vt. 231, 54 Am.D. 75. 

Alta.—Girouard v. Grand Trunk 
Pac. R. Co., 2 Alta... 54. 


Man.—Boyle v. Rogers, 31 Man. 263. 


Sask.—Win Gat v. Johnson, 1 Sask. 
L. 81. 


[a] Doctrine de minimis does not 
apply. Foust vy. Kinney, 80 So. 474, 
202 Ala. 392. 


67. Ind.—Haynes v. Thomas, 7 Ind. 
38. : 


La.—Sharpe v. Levert, 26 So. 100, 
51 La.Ann. 1249. 


N.H.—Johnson y. Conant, 7 A. 116, 
64 N.H. 109. 


Wis.—Huddleston v. Johnson, 37 
N.W. 407, 71 Wis. 336; Murphy v. 
pone du Lac, 23 Wis. 365, 99 Am.D. 


Wyo.—Harmony Ditch Co. v. Sween- 
ey; 222 P. 577,31. Wyo. 1. 


_[a] Rule applied where cutting 
timber left the land worth more 
cleared than with the timber on it. 
Huddleston v. Johnson, 37 N.W. 407, 
71 Wis. 336. F 


[b] Erection of valuable building's. 
—Haynes v. Thomas, 7 Ind. 38. 


68. Stockburger v. Aderholt, 86 So. 
464, 204 Ala. 557; Orentlicherman v. 
Matarese, 121 A. 275, 99 Conn. 122; 
Swift v. Broyles, 42 S.E. 277, 115 Ga. 
885, 58 L.R.A. 390; Warren vy. Deslip- 
pes, 33 U.C.Q.B. (Ont.) 59. 


[a] Invasion of right necessary.— 
Nominal damages are awarded be- 
cause a party has sustained an inva- 
sion of his rights, and where plaintiff 
landowners sustained no such inva- 
sion through defendant’s removal of 
its logs thrown on plaintiffs’ lands by 
flood, plaintiffs are not entitled to 
nominal damages for the alleged tres- 
pass of defendant’s removal, or to 
other than actual damages. Pbdlebitz- 
ke v. John Week Lumber Co., 181 N. 
W. 730, 173 Wis. 509. 


69. . U.S.—Murray vy. 
B. 529, 65,C.C.A., 153. 


Conn.—Eldridge v. 
643, 77 Conn. 699. 


Del.—Pennington v. Lewis, 


Pannaci, 130 


Gorman, 60 A. 


56 A. 


TRESPASS 


If 


378, 20 Del. 447. 


Ga.—Batson v. Higginbothem, 68 S. 
KE. 455, 7 Ga.App. 835. 


Ill.— Green v. Buckingham, 26 Ill. 
App. 240; Merrill v. Dibble, 12 I1l.App. 
85. 


Iowa.—Plummer v. Harbut, 5 Iowa 


e 


Kan.—Hefley, v. Baker, 19 Kan. 9. 
Miss.—Clark v. Hart, 3 So. 33. 


Mo.—Ross v. New Home Sewing 
Mach. Co., 24 Mo.App. 353. 


N.Y.—Fortescue v. Kings County 
Lighting Co., 112 N.Y.S. -1010, 128 
App.Div. 826; Wood v. Williamsburgh, 
eS 601; Rich v. Rich, 16 Wend. 


Tex.—Smith v. 25 Tex. 


Suppl. 205. 


Wis.—Benson v. Waukesha, 41 N. 
W. 1017, 74 Wis. 31; Murphy v. Fond 
du Lac, 23 Wis. 365, 99 Am.D. 181. 


N.S.—Bell v. Foley Bros., 51 N.S. 1. 


Sask.—Morrison vy. Thomas, 15 
Sask.L. 110, 65 Dom.L.R. 364. 


70. Jewett v. Whitney, 43 Me. 242 
(tearing down an old well and erect- 
ing a better); Flynt v. Chicago, etc., 
R. Co., 38 Mo.App. 94 (earth removed 
by a railroad’s servants inadvertently 
but replaced on complaint). 


71. Aiken v. McMillan, 106 So. 150, 
213 Ala. 494 (taking timber of sub- 
stantial value); Gray v. Tobin, 156 N. 
KE. 30, 259 Mass. 113 (depositing stone 
on premises). 


72. Green v. Stockwell, 89 A. 870, 
St Vito 459. 


73. U.S.—Trustees of Dartmouth 
College v. International Paper Co., 
132 BY (9293. 


Ind.—Moyer v. Gordon, 14 N.E. 476, 
113 Ind. 282. 


N.Y.—Kinsey v. New York, 69 N.E. 
1125, 177 N.Y. 568; Reisert v. New 
York, 66 N.E. 731, 174 N.Y. 196. 


Pa.—Zimmerman v. Bonzar, 16 A. 
71, 1 Mon. 341; Krider v. Lafferty, 1 
Whart. 308. 


gee pay v. Venne, 9 Sask.L. 


Huizar, 


[a] In trespass de bonis the jury 
must give at least the value of the 
goods taken. Wooley v. Carter, 7 N. 
J.Law 85, 11 Am.D. 520. 


[b] Where property has no market 
value and could not be replaced the 
loss to the owner is the proper meas- 
ure of damages. Sinclair v. Stanley, 
64 Tex. 67. 


74 Caverhill v. Robillard, 2 Can. 
S.C. 575 (abandonment of a wharf and 
bridge after its destruction by de- 
fendant do not affect plaintiff's right 
to substantial damages). 


a Pe | 
\ . 


| [§§ 225-227 


cover for all the damage which has been occasioned 
thereby;73 and the rule is not affected by defend- 
ant’s use of the property thereafter,’* nor by the 
fact that the trespass was not willful.7° But, in the 
absence of circumstances of aggravation, damages 
for a trespass are limited to compensation.*° There 
cannot be any recovery for a mere hazard or danger 
arising from a trespass which never in fact led 
to any loss or detriment.*7 


[§ 227] 2. Direct and Consequential Damages. 
Where the trespass is by constructive or implied force 
only, plaintiff may recover only such damages as 
directly result;78 but if the trespass was by actual 


75. Lightner Mining Co. v. Lane, 
120 P. 771, 161 Cal. 689, Ann.Cas.1913C 
1098. 


76. U.S.—Durant Min. Co. v. Perry 
cope Min? Cos7 934i; f66,438586 C24. 
252. 

Ala.—Warrior Coal, ete., Co. v. Ma- 
bel Min. Co., 20 So. 918, 112 Ala. 624. 


Ky.—Lindsay v. Latham, 107 S.W. 
260, con ACY ola 80 te 


Md.—Strasburger v. Barber, 38 Md. 
103. 


Mo.—Young v. Home Telephone Co., 
(App.) 201 S.W. 635. 


Neb.—Murray v. Mace, 59 N.W. 387, 
41 Neb. 60, 438 Am.S.R. 664. 


N.J.—Lord v. Carbon Iron Mfg. Co., 
6 A. 812, 42 N.J.Eq. 157. 


N.Y.—Ferguson v. Buckell, 91 N.Y. 
S...724, 101 App.Div. 213; Ives v. 
Humphreys, 1 E.D.Smith 196. 


Or.—Lee Tung v. Burkhart, 116 P. 
1066, 59 Or. 194. 


Tex.—Smith v. Sherwood, 2 Tex. 
460; Ostrom v. San Antonio, 77 S.W. 
829, 33 Tex.Civ.App. 683. 


Va.—Peshine v. Shepperson, 
Gratt. (58 Va.) 472, 94 Am.D. 468. 


Wis.—Scheer v. Kriesel, 85 N.W. 
138, 109 Wis. 125, 


eo eee v. Venne, 9 Sask.L. 
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{a]_ Plaintiff is not entitled to be 
placed in a better position than he 
was before the committing of the 
trespass. Lamontagne v. Woodlands, 
22 Man. 495. 


[b] Rule applied (1) where act 
was done under supposed legal right 
without violence. Strasburger_ v. 
Barber, 38 Md. 103; Ross v. New 
Home Sewing Mach. Co., 24 Mo.App. 
353; Peshine v. Shepperson, 17 Gratt. 
(58 Va.) 472, 94 Am.D. 468; Scheer 
v. Kriesel, 85 N.W. 138, 109 Wis. 125. 
(2) Where injury was done without 
malice in course of execution of a 
writ of restitution. Murray v. Mace, 
Soe 387, 41 Neb. 60, 43 Am.S.R. 
64. 

{c] Intent is immaterial where the 
complaint is purely for compensatory 
damages. Durant Min. Co. v. Percy 
eee Min. Co., 98) F. 166; 85 GiCAL 

Effect of matter of aggravation see 
infra § 235. 

77. Fore v. Western North Caro- 
lina R. Co., 8 S.E. 335, 101 N.C. 526. 


78 Dixie Const. Co. v. McCauley, 
101 So. 601, 211 Ala.683; Jackson v. 
Bohlin, 75 So. 697, 16 Ala.App. 105. 


fa] Loss by fire-—One returning 
to and remaining overnight and build- 
ing fire in cottage, without owner’s 
permission, after renting it for future 
occupancy, held liable for its destruc- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘ 
\ 


\ 
) 
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§§ 227-230] 


force, supporting an action vi et armis, all damages, 
direct and consequential, may be recovered.”® 


[§ 228] 3. Remote, Speculative, 
Damages. 


tion by fire and loss of contents, re- 
sulting proximately from his unau- 
thorized acts. Newsom v. Meyer, 128 
A. 699, 102 Conn, 93. 


[b] Rent.—In trespass, plaintiff is 
not entitled to recover for rent of the 
lands trespassed upon, where she left 
the premises at the request of a third 
party, and not because of the tres- 


pass. Brown v. Floyd, 50 So. 995, 163 
Ala. 317. 
[ce] Permissive acts.—(1) Owner 


of a farm held not entitled to recover 
against wrongful occupant for in- 
juries caused by growth of noxious 
weeds; trespass complained of not 
being positive, like cutting of timber, 
but permissive only. Irwin v. McEl- 
roy, 178 P. 791, 91 Or. 232. (2) Owner 
of farm, having sued its wrongful oc- 
cupant in trespass only, should not be 
permitted to recover because defend- 
ant did not cut down or remove noxi- 
ous weeds. Irwin v. McElroy, supra. 


[dad] Consequential damages may 
be recovered in an action on the case. 
Jackson v. Bohlin, 75 So. 697, 16 Ala. 
App. 105. 


[e] Distinction between trespass 
and case having been abolished by 
statute, a trespasser who started a 
fire which spread to plaintiff's barn 
was liable for such consequential in- 
jury, although he was without neg- 
ligence. Cribbs v. Stiver, 147 N.W. 
587, 181 Mich: 82. 


79. Dixie Const. Co. v. McCauley, 
101 So. 601, 211 Ala. 683; Jackson v. 
Bohlin, 75 So. 697, 16 Ala. App. 105; 
Newsom v. Meyer, 128 A. 699, 102 
Conn. 93. 


so. U.S.—Murray v. Pannaci, 
Bab 29. ODOC. AL pLb 3. 


Del.—Spicer v. Dashiells, 94 A. 901, 
28 Del. 493. 


Mo.—Ross v. New Home Sewing 
Mach. Co., 24 Mo.App. 353. 


N.Y.—Murdfeldt v. New York, etc., 
R. Co., 7 N.E. 404, 102 N.Y. 703 mem, 
1 Silv.A. 93. 


Tex.—Smith v. Huizar, 25 Tex. 
Suppl. 205 (failure to prove value of 
use and occupation). 


81. Rich v. Rich, 16 Wend. (N.Y.) 
663; Caruth v. Allen, 13 S.C.L. 226. 


s2. Longfellow v. Quimby, 29 Me. 
196, 48 Am.D. 525; Martell v. Whit- 
ten, 5 Newfoundl. 200. 


[a] Rental value.—Where defend- 
ant’s repeated destruction of plain- 
tiff’s fence deprived plaintiff for a 
time of the use of his land, the rental 
value for such time is a proper item 
of damages. Sperry v. Hurd, 185 S.W. 
170, 267 Mo. 628. 

[b] Injury to stranger cannot be 
included. Martell v. Whitten, 5 New- 
foundl. 200. 

83. Ala.—Sugar Valley Land Co. 
v. Johnson, 85 So. 871, 17 Ala.App. 409. 

Me. ieee en v. Quimby, 29 Me. 
196, 48 Am.D. 525. 

Mich.—Krueger v. Le Blanc, 28 N. 
W. 757, 62 Mich. 70. 
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Actual ‘damages must be proved,®°® al- 
though defendant’s plea in justification fails.8? 
Damages are given as compensation, recompense, 
or satisfaction to plaintiff for the injury actually re- 
ceived by him from defendants, and they must be the 
natural and proximate consequence of the act com- 
plained of,®? and hence remote,®* speculative or con- 


TRESPASS 


or Conjectural 


pass, constitute 


N.Y.—Reisert v. New York, 66 N.B. 
731, 174 N.Y. 196. 


N.C.—Sledge v. Reid, 73 N.C. 440. 


[a] Damages for loss of crop or 
other damages in the course of farm- 
ing operations cannot be recovered in 
an action of trespass for carrying 


away stock used in farming. Nelms 
v. Hill, 5 So. 344, 85 Ala. 583; Street 
v. Sinclair, 71 Ala. 110; Sledge v. 


Reid, 73 N.C. 440. 


_ [b] Damages for trouble in look- 
ing after trespassers cannot be re- 
covered. Longfellow vy. Quimby, 29 
Me. 196, 48 Am.D. 525. 


[c] Keeping off cattle.—In: an ac- 
tion to recover damages for trespass 
on one’s property in removing a cer- 
tain fence, it is incompetent to prove, 
as part of the damages, the trouble 
plaintiff was put to in order to keep 
off cattle in consequence of said re- 
moval; such source of damages be- 
ing too remote. Krueger v. Le Blanc, 
28 N.W. 757, 62 Mich. 70. 


[d] Inability to use pump.—Dam- 
ages arising out of plaintiff's inabil- 
ity to use a pump on account of the 
trespass complained of, the seizure of 
certain fittings by defendant, are too 
remote and speculative to be recov- 
ered, either in plaintiff’s action for 
trespass or for malicious prosecution 
by way of suing out of search war- 
rant. Sugar Valley Land Co. v. John- 
son, 85 So. 871, 17 Ala.App. 409. 


84 Ala.—Sugar Valley Land Co. 
nateroteey 85 So. 871, 17 Ala.App. 


Cal.—Butler v. Collins, 12 Cal. 457. 


Del.—Spicer v. Dashiells, 94 A. 901, 
28 Del. 493. 


N.Y.—Reisert v. New York, 66 N.E. 
T3Lott4 NYS 196; 


eis ee v. Ratcliff, 44 Pa. 


Tex.—Stell v. Paschal, 41 Tex. 640. 


85. Snedecor v. Pope, 39 So. 318, 
143 Ala. 275; Moyer v. Gordon, 14 N. 
By aeecor wel Loy “inde | 28a. Lk Ves iV. 
Humphreys, 1 E.D.Smith (N.Y.) 196; 
Benson v. Connor, 6 U.C.C.P. (Ont.) 
356. See also Damages § 160. 


[a] Cost of idle labor and teams. 
—In a tort action against a seller of 
timber by an employee of the trans- 
feree of a purchaser for interference 
with possession, what plaintiff, who 
was employed to remove the timber, 
would have earned net, and the costs 
of paying idle labor and teams during 
the interruption, held legitimate items 
of special damages not exceeding the 
gross price which plaintiff would have 
received under his contract for con- 
verting the timber into lumber. 
Hughes v. Bivins, 121 S.E. 590, 31 Ga. 
App. 198. 


[b] Boundaries and estimates.— 
Landowners, in suit for value of tim- 
ber cut and removed, held not entitled 
to recover cost of establishing bound- 
aries or having timber estimated. 
Greene v. Delafield, 121 So. 339, 10 La. 
App. 590. 
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jectural,** damages cannot be recovered. 


[§ 229] 4. Items Allowable—a. In General. Dam- 
ages may be awarded for inconvenience,®® invasion 
of privacy,*® and for an injury to business which 
is the immediate consequence of the trespass.°7 


[§ 230] b. Pain and Suffering.** 
bodily pain and suffering, in consequence of a tres- 


Physical or 


a proper element of damages.*®® 


Compensation may be made for fright,°° shame and 
humiliation,?? and mental suffering,®? where ac- 


86. Ives. v. Humphreys, 1 E.D. 
Smith (N.Y.) 196; Gardner v. Ware, 
5 Sask.L. 268.— 


87. Cal.—Hawthorne v. Siegel, 
P. 1114, 88 Cal. 159, 22 Am.S.R. 291. 


Colo.—G. B. & LR. Co. vy Doyle 
13 P. 699, 9 Colo. 549. 


Ga.—Bass v. West, 36 S.E. 244, 110 
Ga. 698. 


La.—Ellis v. McDonald, 121 So. 239, 
9 La.App. 416. 


Md.—Moore v. Schultz, 31 Md. 418. 
Seay a ok v. Moseley, 8 Pick. 


25 


Mich.—MecCausey v. Hoek, 124 N.W. 
570, 159 Mich. 570, 18 Ann.Cas. 945; 
Allison vy. Chandler, 11 Mich. 542; 
Chandler v. Allison, 10 Mich. 460. 


Mo.—Allred y. Bray, 41 Mo. 484, 97 
Am.D. 283; Freidenheit v. Edmund- 
son, 36 Mo. 226, 88 Am.D. 141. 


Mont.—Mosback v. Smith Bros. 
Sheep Co., 210 P. 910, 65 Mont. 42. 


N.J.—Ward v. Huff, 109 A. 287, 94 
N.J.Law 81; Luse v. Jones, 39 N.J. 
Law 707. 


N.Y.—Schile v. Brokhahus, Ae N.Y. 
614; O’Horo v. Kelsey, 70 N.Y.S. 14, 
60 App.Div. 604; Capel v. Lyons, 23 
pe BW 83 Mise. 73 [aff 20 N.Y.S. 
49]. 

[a] Damage to business.—Ward v. 
Huff, 109 A. 287, 94 N.J.Law 81. 


[b] Inability to conduct business. 
—McCausey v. Hoek, 124 N.W. 570, 
159 Mich. 570, 18 Ann.Cas. 945. 


ee py. to rent premises.— 

as & L. R..Co. v. Eagles, 13 P. 696, 
9 aie “544. 

[d] Loss of furniture.—Luse v. 


Jones, 39 N.J.Law 707. 


' [e] Loss of use of truck.—Ellis » 
MeDonald, 121 So. 239, 9 La.App. 416. 


Ae Generally see Damages §§ 150- 
161. 


89. Snedecor v. Pope, 39 So. 318, 
143 Ala. 275; Moyer v. Gordon, 14 N. 
E. 476, 113 Ind. 282; Ives v. Hum- 
phreys, 1 E.D.Smith (N.Y.) 196. 


90. Lesch vy. Great Northern R. 
Co., 106 N.W. 955, 97 Minn. 503, 7 L.R. 
A. (N.S.) 93; Freidenheit v. Edmund- 
son, 36 Mo. 226, 88 Am.D. 141; Hickey 
v. Welch, 91 Mo.App. 4; Hill v. 
Kimball, 13 S.W. 59, 76’ Tex. 210, 7 L. 
R.A. 618; Newell v. Whitcher, 53 Vt. 
589, 38 Am.R. 7038. 


91. Moyer v. Gordon, 14 N.E. 476, 
113 Ind. 282; Gardner v. Ware, 5 Sask. 
L. 268. 


92. Ala.—Mattingly v. Houston, 52 
So. 78, 167 Ala. 167; Snedecor v. Pope, 
39 So. 318, 1438 Ala. 275. 


Ind.—Moyer v. Gordon, 14 N.E. 476, 
113 Ind. 282. 


Mass.—Fillebrown v. 
Mass. 580. 


Miss.—Bonelli vy. Bowen, 11 So. 791, 
70 Miss. 142. 


Mo.—Hickey v. Welch, 91 Mo.App, 4. 
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companied by physical injury®* although slight,°* 
this being the rule at common law;9* but in some 
jurisdictions the rule is that there need be no physica! 
Recovery may be had for injuries which 
are the reasonable and natural consequences of 
plaintiff’s fright or mental suffering,®* since these 
will be regarded as the proximate results of the 
There can, of course, 
recovery for fright or other forms of mental anguish 
which did not naturally and proximately result from 
In some jurisdictions, dam- _ 


injury.°® 


original trespass.°§ 


the act of trespass.°® 


Tex.—Ft. Worth, ete., R. Co. v. 
Smith, (Civ.App.) 25 S.W. 1032. 


[a] Bule applied where defendant 
entered plaintiff's bedroom after she 
had disrobed for the night, taking her 
personalty. Bonelli v. Bowen, 11 So. 
791, 70 Miss. 142. 


[b] Insults and indignities.—Ft. 
Worth, etc., R. Co. v. Smith, (Tex. 
Civ.App.) 25 S.W. 1032. Compare 


Williams v. Yoe, 46 S.W. 659, 19 Tex. 
Civ.App. 281 (holding that actual dam- 
ages cannot be recovered for injury 
to one’s feelings, in a suit for noth- 
ing more than wrongfully depriving 
plaintiff of the possession of prop- 
erty without violence to his person). 


[c] Miscarriage.—While plaintiff 
received from defendant no wound or 
bruise the result of his conduct in 
forcibly taking personal property un- 
der an execution, was a miscarriage, 
accompanied with very severe pain. 
Held, that such result cannot be 
classed as mental suffering. Town- 
pone v. Seefeld, 169 P. 1157, 102 Kan. 
302. 


{d] Contrary view has been taken 
in Wisconsin. Ford v. Schliessman, 
83 N.W. 761, 107 Wis. 479. See An- 
ders v. Tremont Lumber Co., 129 So. 
649, 171 La. 1 (humiliation, grief, and 
worry held not legitimate item of 
damage from cutting and removal of 


timber). 


.o U.S.—Morse v. Duncan, 14 F. 
396. 


Ga.—Christy Bros. Circus vy. Turn- 
age, 144 S.E. 680, 38 Ga.App. 581; 
Logan v. Gossett, 140 S.E. 794, 37 Ga. 
App. 516; Goddard v. Watters, 82 S. 
E. 304, 14 Ga.App. 722. 


Iowa.—Watson v. Dilts, 89 N.W. 
1068, 116 Iowa 249, 93 Am.S.R. 239, 57 
L.R.A. 559. 


Kan.—Hendren v. Arkansas City, 
252 P. 218, 122 Kan. 361. 


Ky.—Stephens v. Schadler, 207 S. 
W. 704, 182 Ky. 833; Morse v. Chesa- 
peake & O. Ry. Co., 77 S.W. 361, 117 
ASV ed OVS yds Looos 


Mass.—White v. Sanders, 47 N.E. 
90, 168 Mass. 296. ; 


Tex.—Williams v. Yoe, 46 S.W. 659, 
19 Tex.Civ.App. 281. 


[a] Rule applied to: (1) Nervous 
prostration from fright caused by 
trespass by stealthily entering in the 
nighttime. Watson v. Dilts, 89 N.W. 
1068, 116 Iowa 249, 93 Am.S.R. 239, 
57 L.R.A. 559. (2) Pain and suf- 
fering accompanying physical injuries 
at hands of mob held proper. Hend- 
ren v. Arkansas City, 252 P. 218, 122 
Kan. 36. 


94, Christy Bros. Circus v. Turn- 
age, 144 S.H. 680, 38 Ga.App. 581. 


[a] Unlawful touching of per- 
son’s body, which need not be di- 
rect, but may be indirect as precipita- 
tion on the body of any material sub- 
stance, is a physical injury, although 


eye re eee oF we 
hates: Par) - 


TRESPASS 


aggravation.® 


be no 


no physical hurt ensues. Christy. 
Bros. Circus v. Turnage, 144 S.E. 680, 
38 Ga.App. 581. \ 


95. Hall v. Jackson, 134 P. 151, 24 
Colo.App. 225; Black v. Atlantic Coast 
Line R. Co., 64 S.E. 418, 82 S.C. 478; 
Nichols v. Central Vermont Ry. Co., 


109 A. 905, 94 Vt. 14, 12 A.L.R. 333; 
Summerfield v. Western Union Tel. 
1, 41 Am.S. 


Co., 57 N.W. 9738, 87 Wis. 
Ruelt, 


[a] In federal courts mental an- 
guish alone, not arising from some 
physical injury or pecuniary loss 
caused by the negligent or other 
wrongful act of another, is not a basis 
for aneaction for damages in the ab- 
sence of a statute authorizing such 
recovery. Kyle v. Chicago, R. I. & 
Pz-Ry. Col, £8229: 613;5106 6.C.A.. 151% 


96. Colo.—Sager v. Sisters of 
Mercy, 256 P. 8, 81 Colo. 498. 


Ga.—Christy Bros. Circus v. Turn- 
age, 144 S.E. 680, 38 Ga.App. 581. 


La.—Reed v. Shreveport Furniture 
Co.,.7 La.App. 134. 


N.C.—May v. Western Union Tel. 
Co., 72 S.E. 1059, 157 N.C. 416, 37-L.R. 
A‘ N.S: 912- 


Tex.—Pullman Co. v. Custer, (Civ. 
App.) 140 S.W. 847; Missouri, K. & T. 
Ry. Co. of Texas v. Lightfoot, 106 S. 
W. 395, 48 Tex.Civ.App. 120. 


Wash.—Nordgren v. Lawrence, 133 
P. 436, 74 Wash. 305. 


97. Green v. T..A. Shoemaker & 
Co., 73 A. 688, 111 Md. 69, 23 L.R.A. 
N.S. 667. 


98. J. B. McCrary Co. v. Phillips, 
130 So. 805, 222 Ala. 117 (blasting); 
Engle v. Simmons, 41 So. 1023, 148 
Ala, 92,121 Am.S.R. 59,.7 L.R.A.N.S. 
96, 12 Ann.Cas. 740; Logan v. Gossett, 
140 S.E. 794, 37 Ga.App. 516; Goddard 
v. Watters, 82 S.E. 304, 14 Ga.App. 
722; Watson v. Dilts, 89 N.W. 1068, 
116 Iowa 249, 93 Am.S.R. 239, 57 L.R. 
A. 559; Mollman v. Union Electric 
Light & P. Co., 227 S.W. 264, 206 Mo. 
App. 253. 


[a] Thus recovery may be had for 
nervous prostration from _ fright, 
caused by defendant’s trespassing, 
by stealthily entering, in the night- 
time, plaintiff's home; this being a 
physical injury, and the proximate 
result of the wrong. Watson vy. Dilts, 
89 N.W. 1068, 116 Iowa 249, 93 Am. 
S.R. 239, 57 L.R.A. 559. 


_[b] Miscarriage of wife.—Engle y. 
Simmons, 41 So. 1023, 148 Ala, 92, 121 
Am.S.R. 59, 7 L.R.A.N.S. 96, 


[c] Return of nervous disease.— 
Hickey v. Welch, 91 Mo.App. 4. 


99. Birmingham Realty Co. v. 
Thomason, 63 So. 65, 8 Ala.App. 535; 
Green y. T. A. Shoemaker & Co., 73 
A. 688, 111 Md. 69; Nichols v. Cen- 
tral Vermont Ry. Co., 109 A. 905, 94 
Vt. 14, 12 A.L.R. 333. See also Dam- 
ages § 158. 


‘1. Lyons v. Smith, 3 S.W.(2d) 982, 


Bite 


ages are allowed for mental suffering where the tres- 
pass was willful and wanton,* or where accompanied 
by insult or contumely,? or other circumstances of 


[§ 231] ¢. Interest.4 Ordinarily compensation by 
way of interest for undue detention is not allowed,° 
and, where permitted, is governed by the circum- 
stances of the case and depends on whether there 
was an improper withholding.£ Where property has 
been destroyed by the trespass, interest on the value 


176 Ark. 728; Hall v. Jackson, 134 P. 
151, 24 Colo.App. 225; M. J. Rose Co. 
age 169 N.E. 716, 33 OhioApp. 


2. Louisville & N. R. Co. v. Fletch- 
er, 69 So. 634, 194 Ala. 257; Mattingly 
v. Houston, 52 So. 78, 167 Ala. 167. 


3. Murray v. Mace, 59 N.W. 387, 
41 Neb. 60, 43 Am.S.R. 664 (compen- 
sation for mental suffering of the in- 
jured party is a legitimate element 
of damage, in actions for trespass to 
property, where the unlawful act is 
inspired by fraud, malice, or like mo- 
tives. But in cases where the wrong 
consists in the taking or destruction 
of personal property without fraud, 
malice, or other aggravating circum- 
stances, the measure of damage is 
compensation for. plaintiff's loss, 
which is ordinarily the value of the 
property, with such incidental dam- 
age as may be shown to be the natu- 
ral and proximate result of the act 
charged). 


[a] Thus, where defendant, 
through deception, induced plaintiff, a 
young married woman, to ride with 
him at night, whereby gossip as to 
her moral character was occasioned, 
in consequence of which she became 
nervous and suffered mental anguish, 
defendant’s act constituted a wanton 
and willful trespass upon the person 
of the plaintiff, accompanied by such 
circumstances of aggravation as jus- 
tified the inclusion of mental suffer- 


ing, humiliation, and disgrace as 
proper elements of compensatory 
damages. Kurpgeweit v. Kirby, 129 


ay 177, 88 Neb. 72, 33 L.R.A-N.S. 
[b] Fraud and malice.—Hender- 


an v. Weidman, 130 N.W. 579, 88 Neb. 


[c] Malice, insult, or inhumanity. 
—Morse v. Duncan, 14 F. 396. 


se Generally see Damages §§ 144— 


5. Stevens v. Howerton, 96 N.E. 
968, 49 Ind.App. 151; Lackawanna 
Iron & Steel Co. v. Lackawanna & W. 
Vv. R. Co., 149 A. 702, 299 Pa. 503; 
Conover v. Bloom, 112 A. 752, 269 
Pa. 548; Pierce vy. Lehigh Valley Coal 
Co., 81 A. 142, 232 Pa. 170; Hmerson 
eon ee 19 A. 1025, 135 Pa. 


6. Conover v. Bloom, 112 A. 752, 
269 Pa. 548; Pierce v. Lehigh Valley 
Coal Co., 81 A. 142, 232 Pa. 170. 


[a] Unlawful detention.—In tres- 
pass for injury to land, where the 
claim was for fifty thousand dollars, 
while the verdict was for only six 
thousand two hundred dollars, and 
the claim was strongly insisted upon 
in its entirety at the trial, and at no 
time did plaintiff offer to receive less 
than his original demand, damages 
awarded by the jury for detention of 
the payment of plaintiff’s claim were 
prower ly. Bp ae by the court. 

ierce v. Lehig alley Coal Co. : 
142, 232 Pa. 170. _ si 


7") For later eases, developments and changes in the law see Annotatioaa came nnn en ene 


or later cases, developments and changes in the law see Annotations, 


Same title and section number, 
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thereof from the time of trespass’ has been held 
to be part of the measure of damages,’ or at least 
the jury may award it if they see fit to do so.8 The 
rule has been applied in actions for cutting trees,® 
taking personalty,'? goods,'! or gravel,!? seizing and 
detaining a vessel,® and destroying property.14 In 
Maine it is not recognized as “the exact measure 
of damages,”!> and in some jurisdictions interest 
is allowed only from the date of judgment.2® In 
some cases interest has been disallowed because of 
the form of the verdict rendered therein.'7 


[§ 232] d. Expense Incurred in Avoiding Conse- 
quences. Expense incurred by plaintiff by reason 
of the trespass in the effort to avoid the injurious con- 
sequences of it can be recovered.18 The rule has 
been applied in respect of expense in reducing the 
damages.1® The amount necessarily paid for treat- 
ment for an injury to an animal is recoverable,?° 
and the cost of keeping it during the illness.*1 So, 
a recovery may be had for prospective medical at- 
tentions made necessary in the future by reason of 
injury to plaintiff’s person,?? cost of removal on 
eviction,?® repairs,?* replacements,?® restoration of 
land,*® expense and trouble of getting and putting 
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Barb. 648 [rev on other grounds 20 


. 
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back escaped cattle by defendant’s removal of plain- 
tiffs fence and cost of rebuilding fence,?* and ex- 
pense of recovering personalty taken by defendant.? 


[§ 233] e. Counsel Fees and Expenses of Litiga- 
tion. While, under general rules elsewhere stated,?° 
counsel fees and other expenses of the litigation 
are not ordinarily recoverable as part of the dam- 
ages,*° expenses in recovering personalty taken have 
been allowed even in cases where they were incurred 
in the course of another action, as of replevin,?* 
but not costs of an action for setting aside a judg- 
ment under which they were taken.?2 It has been 
held that under a general allegation of loss of time, 
and expense in regaining property taken under exe- 
cution against a third person, evidence of expenses 
in proving plaintiff’s right before a sheriff’s jury 
is not admissible,*? that expenses incurred in prose- 
cuting criminal proceedings against the trespasser 
are not recoverable,** and that expenses of a chan- 
cery action, to determine ownership of land still 
pending, cannot be recovered in an action of tres- 
pass for injury to it.?5 


[§ 234] 5. Deductions for Labor Expended in 
Committing Trespass. An innocent trespasser im- 


FAS, Conn.—Oviatt v. Pond, 29 Conn. 


Mo.—Walker v. Borland, 21 Mo. 289. 


N.H.—Adams v. Blodgett, 47 N.H. 
219, 90 Am.D. 569; Fenton v. Fuller, 
BOWING. 2226. 


N.Y.—White v. Miller, 78 N.Y. 393, 
34 Am.R. 544. 


S.C.—Williams v. Bruton, 131 S.E. 
18,}133_S.C. .395. 


Utah.—Rehmke y. Clinton, 2 Utah 
30. 


Wis.—Ingram v. Rankin, 2 N.W 
755, 47 Wis. 406, 32 Am.R. 762. 


[a] In trespass de bonis this is a 
matter of legal right. White v. Mil- 
ler, 78 N.Y. 393, 34 AmR. 544. 


[b] Interest on amount allowed 
for misappropriation of timber will 
be ascertained from mean date of 
appropriation. Williams v. Bruton, 
131 S.E. 18, 133 S.C. 395. 


8 Gulf, ete., R. Co. v. Johnson, 54 
HY 474, 4. OCA 447>- District... of 
Columbia v. Robinson, 14 App.D.C. 512 
{aff 21 S.Ct. 283, 180 U.S. 92, 45 L.Ed. 
440]; McConnell Bros. v. Slappey, 67 
S.E. 440, 184 Ga. 95; Gress Lumber 
Co. v: Coody, 30 S.E. 810, 104 Ga. 611; 
Wehle v. Haviland, 4 Daly (N.Y.) 550, 
42 How.Pr. 399. 


9. Lowery v. Rowland, 16 So. 88, 
104 Ala. 420; Longfellow v. Quimby, 
33 Me. 457; Winchester v. Craig, 33 
Mich. 205. 


10. Bradley v. Geiselman, 22 Ill. 
494; Beals v. Guernsey, 8 Johns, (N. 
Y.) 446, 5 Am.D. 348; Shepherd v. Mc- 
Quilkin, 2 W.Va. 90. 


11. Ala.—Fields v. Williams, 8 So. 
808, 91 Ala. 502; Burns vy. Campbell, 
DprA Nar hls 


Cal.—Hamer v. Hathaway, 33 Cal. 
oS ly eee: i 

Me.—Brannin v. Johnson, 19 Me. 
361. 

Md.—Moore v. Schultz, 31 Md. 418. 


Miss.—Black v. Robinson, 61 Miss. 
4, 


N.J.—Hopple v. Higbee, 23 N.J.Law 
342. 
N.Y.—Campbell v. Woodworth, 26 


N.Y: 4991]. 


Ont.—Maxwell y. Crann, 13 U.C.Q. 
By253. 


{a] Taking slaves.—Hair v. Lit- 
tle, 28 Ala. 236. 


12. Pittsburgh, ete, 
Swinney, 97 Ind. 586. 


13. Woodham y. Gelston, 1 Johns. 
(N.Y.) 134. 


14. Rhemke v. Clinton, 2 Utah 230. 


15. Longfellow v. Quimby, 29 Me. 
196, 48 Am.D. 525. 


16. Robertson v. Green, 18 La.Ann. 
28; Deisler v. Spruce Creek Power 
Co:5 Litd,.. 22. BC: S18; 


17. Glidden v. Street, 68 Ala. 600; 
Connelly v. McNeil, 47 N.C. 51. 


18. See cases infra this section. 


[a] Preliminary proof.—Evidence 
of the amount paid as expenses is ad- 
missible without first showing that 
such amount. was reasonable. After 
showing the amount paid, it could be 
shown by other testimony that the 
amount was reasonable. Williams v. 
Newberry, 32 Miss. 256. 


19. W. K. Syson Timber Co. v. 
Dickens, 40 So. 753, 146 Ala. 471. 


20, Summers y. Tarney, 24 
678, 123. Ind. 560. 


21. Taylor v. Hayes, 21 A. 610, 638 
Vt. 475. 


22. Hickey v. Welch, 91 Mo.App. 4. 


23. Hawthorne v. Siegel, 25 P. 
PT4 SSaCal 159) 22) Am: SR, 291; 
Contra Tobin v. French, 93 Ill.App. 
18. 


24. Chandler v. Allison, 10 Mich. 
460. 


25. Jackson v. Bohlin, 75 So. 697, 
16 Ala. App. 105 (expense incurred 
by plaintiff in inclosing grounds after 
fence across old road, direction of 
which plaintiff had been authorized 
to change, was cut by board of com- 
missioners of roads and revenue of 
county); Reynolds v. Braithwaite, 18 
A. 1110, 131 Pa. 416 (water pipe cut). 


26. Bentley v. Fischer Lumber, 
etc., Co., 25 So. 262, 51 La.Ann. 451. 


Laan OLomican'e 


N.E. 


etc., Co., 


27. Coffman v. Burkhalter, 98 Ill. 
App. 304. ! 

28. Dennison v. Hyde, 6 Conn. 508; 
Ford) v.° Williams,!) 24 N.Y 359 


(amount paid by owner of horse at 
wrongful sale on execution, after as- 
serting title and protesting against 
sale); Keene v. Dilke, 4 Exch. 388, 
154 Reprint 1263 (where defendant 
wrongfully seized plaintiff's goods 
and a third person then took them 
from him against his will it was held 
that plaintiff could recover from de- 
fendant the amount he had to pay 
the third person in order to get them 
back). 


29. See Damages § 133. 


30. U.S.—Day v. Woodworth, 13 
How. 363, 14 L.Ed. 181. 


WO eo v. Waterman, 49 Cal. 


Conn.—Dibble v. Morris, 26 Conn. 
416; St. Peter’s Church v. Beach, 26 
Conn. 355. 


Ga.—Georgia R., etc., Co. v. Gard- 
ner, 45 S.B. 600, 118 Ga. 723. 


‘ Ind.—Young v. Tustin, 4 Blackf. 
mie 


La.—Bentley v. Fischer Lumber 


25 So. 262, 51 La.Ann. 451; 
Knott v. Gough, 10 La.Ann. 562; 
Gerstner v. Crescent Ice Co., 


La.A. (Orleans) 209. But see Cooper 
v. Cappel, 29 La.Ann. 213. 


Me.—Longfellow v. Quimby, 29 Me. 
196, 48 Am.D. 525. 


[a] Cost of survey and attorney’s 
fees cannot be recovered, in action for 


damages for cutting timber. Le 
Blane v. A. J. Chesnut Co., 125 So. 
485, 12 La.App. 76. 

31. Bird v. Hempstead, 3 Day 
(Conn.) 272, 3 Am.D. 269; Haviland 
v. Parker, 11 Mich. 103. 

32. Holloway v. Turner, 6 Q.B. 


928, 51 E.C.L. 928, 115 Reprint 349; 
Loton vy. Devereux, 3 B.&Ad. 3438, 23 
B.CcL. 155, 110 Reprint 129. 


33. Wilson v. Hills, 2 N.B. 497. 


34. Bendich v. Scobel, 31 So. 703, 
107 La. 242. 


35. Murray v. Pannaci, 130 F. 529, 
65 C.C.A. 153. 
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proving the property in good faith may recover for 
the labor expended;#* but where a trespass is will- 
ful the strict rule of compensation is not applied,** 
and no allowance will in general be made defend- 
ant for the value of his labor expended in commit- 
ting it;*8 but damages will be given without deduc- 
The rule applies where 
the willful act was done by defendant’s agent,*? 
and it is immaterial that the trespass was commit- 
The rule has also been 
applied where the act was negligent.*” 


tion for labor expended.*® 


ted under mistake of law.* 


[§ 235] 6. Aggravation.*® 


36. U. S. v. Gentry, 119 F. 70, 55 
C.C.A. 658; U. S: v. Homestake Min. 
Co., 117 F. 481, 54 C.C.A. 303; North- 
ern Display Advertising Co. v. Ault- 
man, Ine., 191 N.W. 413, 154 Minn. 
221; Pan Coal Co. v. Garland Poca- 
hontas Coal Co., 125 S.E. 226, 97 W. 
Va. 368; Esquimalt, etc., R. Co. v. Wil- 
sony 29) B.C .73335 


[a] Reason for rule.—Allowance 
or disallowance of labor and expense 
in fixing damages for trespass is on 
principle that willful trespasser can- 
not benefit from wrong, and that in- 
nocent trespasser improving proper- 
ty in good faith is entitled to credit 
for value added thereto at his ex- 
pense. Pan Coal Co. v. Garland Poca- 
hontas Coal Co., 125 S.E. 226, 97 W. 
Va. 368. 


{b] Advice of counsel is in gener- 
al sufficient evidence of good faith. 
U. S. v. Homestake Min. Co., 117 F. 
481, 54 C.C.A. 303. 


[c] Deductions.—Damages for a 
trespass preventing the beneficial use 
of a lot for bill posting and advertis- 
ing purposes cannot be assessed up- 
on the basis of the gross price which 
certain advertisers contracted to pay, 
with no deductions for cost of serv- 
ice or maintenance or other expenses. 
Northern Display Advertising Co. v. 
Aultman, Inc., 191 N.W. 413, 154 Minn. 
221. ¢ 


37. Phillips v. Redpath, Draper, 
(Ont.) 68. See Page v. Ratcliff, 1 L.J. 
C.P. 57 (holding that damages are in 
the jury’s discretion). 


[a] That damages may exceed the 
value of property taken see Flint v. 
Bird, 11 U.C.Q.B. (Ont.) 444; Church 
Vv. Foulds, 9 U.C.Q.B. (Ont.) 393. 


38. Bolles Wooden-Ware Co. v. U. 
S., 1 S.Ct. 398, 106 U.S. 432, 27 L.Ed. 


230; Durant Min. Co. v. Percy Con- 
SOLe in Co.ss 98 SEs: 166, 35) C.CLA: 
%52; Sunnyside Coal, ete., Co. v. 


Reitz, 39 N.E. 541, 14 Ind.App. 478, 
43 N.E. 46; Oskaloosa College v. 
Western Union Fuel Co., 54 N.W. 152, 
57 N.W. 908, 90 Iowa 380.. See Patch- 
en v. Keeley, 14 P. 347, 19 Nev. 404 
(no deduction for working expenses 
will be made in an action for wilfully 
taking ore). 


[a] Rule applied to mining of coal 
on land excepted from defendant’s 
lease, although he claimed that it was 
not excepted. Oskaloosa College v. 
Western Union Fuel Co., 54 N.W. 152, 
90 Iowa 380, 57 N.W. 9038. 


[bob] Taking timber from United 
States land is sufficient prima facie 
evidence that it was wilful. U.S. v. 
Homestake Min. Co., 117 F. 481, 54 
C.C.A. 303. 


39. U.S.—U. S. v. Homestake Min. 
Co., 117 F. 481, 54 C.C.A. 303 (holding 
that the enhanced value of ore at the 
time it is converted to defendant’s use 
is the measure of damages for a wil- 
ful taking); Cheeney v. Nebraska, 
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Matter in aggravation 


etc., Stone Co., 
that the value of stone after it is 
quarried is the measure of damages 
for a wilful taking). 


Colo.—United Coal Co. v. Canon 
City Coal Co., 48 P. 1045, 24 Colo. 
116 (holding that for wilful mining 
of coal the measure of damages is its 
value when severed, without deduc- 
tion for severance). 


Ill.— Bull v. Griswold, 19 Ill. 631 
(holding that in trespass for willfully 
taking wheat, the value of the har- 
vested crop is the measure of dam- 
ages, without deduction for harvest- 
ing). 

Ind.—Ellis v. Wire, 33 Ind. 127, 5 
Am.R. 189 (holding that where wheat 
in a field is forcibly taken and sold 
plaintiff can recover the highest mar- 
ket value between taking and. sale 
without deduction for defendant’s la- 
bor); Sunnyside: Coal, ete., Co: v. 
Reitz, 39 N.B. 541, 43-N.E. 46, 14 Ind. 
App. 478 (holding that the value of 
coal after it is Severed, without de- 
duction for cost of severance, is the 
measure of damages where the act 
was wilful, and plaintiff can recover 
the highest market value between tak- 
ing and conversion). 


Iowa.—Negley vy. Cowell, 59 N.W. 
48, 91 Iowa 256, 51 Am.S.R. 344 (hold- 
ing that for a wilful trespass on land 
and occupation of it the damages are 
not limited to compensation for the 
use but plaintiff can recover the fair 
market value of the crops). 


Ky.—Jones Lumber Co. vy. Gatliff, 
82 S.W. 295, 26 Ky.L. 616 (holding 
that where logs are wantonly cut, 
plaintiff can recover their’ value at 
aes they were sold to defend- 
ant). 


Minn.—Mississippi River Logging 
Co. v. Page, 71 N.W. 4, 68 Minn. 269 
(holding that for wilful severance of 
logs their value at the time and place 
of conversion is the measure of dam- 
ages). 


Tex.—Emporia Lumber Co. v. 
League, (Civ.App.) 105 S.W. 1167 
(holding that the value of trees in 
the condition into which defendant 
manufactured it is the measure of 
damage for taking in wilful or gross- 
ly negligent disregard of plaintiff's 
boundary line). 


Vt.—Whiting v. Adams, 30 A. 32, 66 
Vt. O93) 44 Am SUR. 876, 25> DRAG 


598. 


Ont.—Union Bank v. Rideau Lum- 
ber Co., 3 Ont.L. 269. 


40. Sunnyside Coal, ete. Co. v. 
Reitz, 39 N.E. 541, 14 Ind.App. 478, 
43 N.E. 46. 


41. Sunnyside Coal, 
Reitz, supra. 


42. Donovan v. Consolidated Coal 
Co., 88 Ill App. 589 [aff 58 N.E. 290, 
187 Ill. 28, 79 Am.S.R. 206] (where 
defendant knew the coal was plain- 


eter COmGy. 


41 F. 740 (holding 


[§§ 2384-236 — 


of a trespass to’ the person of another is something 
done by the trespasser upon the occasion of the 
commission of the principal trespass which is of a 
different legal character from fut not inconsistent 
with the trespass,4* and this may be considered in 
fixing damages for trespass.*°~ 


[§ 236] 7. Mitigation of Damages and Reduction 
of Loss**—a. In General. 
damages for trespass cannot be mitigated.** 
defendant acted under claim of right,*® or under 
a belief that he owned the land,*® or under a sup- 


In general compensatory 
That 


tiff's and had a map showing it but 
had forgotten it, his taking was neg- 
ligent and he is liable for its value 
when first severed, not in situ). 


43. Generally see Damages § 223. 


44. Kurpgeweit v. Kirby, 129 N. 
W. 177, 88 Neb. 72, 33 L.R.A.N.S. 98. 


45. Wilson v. Kuykendall, 73 So. 
344, 112 Miss. 486. 


[a] Illustration.—Where appellant 
invaded appellee’s premises and forc- 
ibly took possession of a mule sold 
on conditional contract, frightening 
appellee’s wife, and putting appellee 
to expense, the jury may consider 
not only the value of the mule, but 
all other circumstances in fixing the 
damages. Wilson v. Kuykendall, 73 
So. 344, 112 Miss. 486. 


46. Generally see Damages §§ 226— 
230. 


47. Kan.—Collins v. Morris, 155 P. 
51, 97 Kan. 264; Mecartney v. Smith, 
62 P. 540, 10 Kan.App. 580. 


Ky.—Kentucky Midland R. Co.) v. 
Stump, 12 Ky.L. 316. 


Mass.—Bliss v. Ball, 99 Mass. 597. 


N.C.—Bear v. Harriss, 24 S.E. 364, 
118 N.C. 476. 


PV EGET Get es, v. Lyles, 20 S.C.L. 


Tex.—Fowler y. Stonum, 6 Tex. 60. 


{a] Thus (1) in trespass for forci- 
bly taking possession of slaves it 
cannot be shown that defendant act- 
ed on a well founded belief that 
plaintiff who had possession under 
a replevin bond was about to place 
them beyond the reach of legal proc- 
ess. Fowler v. Stonum, 6 Tex. 60. 
(2) In trespass to land contention 
that the owner should have used his 
land for a particular purpose, or that 
it could be most profitably employed 
for a particular purpose, cannot af- 
fect the extent of his liability for 
injury to the property. Collins v. 
Morris, 155 P. 51, 97 Kan. 264. 


{[b] Removal of erection.—That 
an unlawful erection by defendant 
railroad on plaintiff's land was or- 
dered removed by the president as 
soon as he heard of it cannot be con- 
sidered in mitigation of damages. 
Kentucky Midland R. Co. v. Stump, 
12 Ky.L. 316. 


{c] That property destroyed in- 
jured defendant’s land cannot be 
shown in mitigation of actual dam- 
ages. Bliss v. Ball, 99 Mass. 597. 


{d] That property was lessened in 
value while in defendant’s hands is 
not admissible in mitigation of ac- 
tual damages. Carter y. Streator, 49 
NC. 62, 

48. Mecartney v. Smith, 62 P. 540, 
10 Kan.App. 580. 


49. Sutton v. Lockwood, 40 Conn. 
318; Franklin Coal Co. v. McMillan, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 236-237] 


posed authority or license,®° or under advice of 
counsel,®+ cannot mitigate actual damages. It may, 
however, be shown in mitigation that the trespasser 
acted in an official capacity®? or that the act was 


under a right given by statute.®% 


by defendant cannot be shown in mitigation.>+ De- 
fendant may of course show that the damage was 
enhanced by plaintiff’s acts;®> but that plaintiff was 
negligent in discovering the trespass,°* or that he 
will put the property to an immoral use,®?7 may not 
be shown. Recovery by a mortgagee of land for in- 
jury to it is admissible in mitigation in an action 
by the mortgagor for the same injury.®8 If evidence 
in mitigation is allowed plaintiff can give evidence 


49 Md. 549, 33 Am.R. 280; Hillman v. 
Baumbach, 21 Tex. 203; Hazelton v. 
Week, 6 N.W. 309, 49 Wis. 661, 35 
Am.R. 796. 


50. Huling v. Henderson, 29 A. 
276, 161 Pa. 558; Reed v. Bias, 8 
Watts&S. (Pa.) 189 (authority of 
town commissioners to pull down a 
building as a nuisance to prevent vio- 
lence by a mob, although the grand 
jury returned it as a nuisance). 


51. Moyer v. Gordon, 14 N.E. 476, 
113 Ind. 282. 


52. Jackson v. Bohlin, 75 So. 697, 
16 Ala.App. 105. 


{a] Road commissioners.—In ac- 
tion of trespass against board of 
commissioners of roads and revenue 
of county, which authorized plaintiff 
to change direction of road and then 
rescinded its action, evidence showing 
or tending to show that members of 
board acted officially in the matter 
was competent. Jackson v. Bohlin, 
75 So. 697, 16 Ala.App. 105. 


53. Marbury Lumber Co. 
mont, 53 So. 773, 169 Ala. 33. 


[a] Surveys to corrcet lines.—A 
defendant in an action for trespass on 
land by removing a house thereon, 
on proving his ownership of the 
house, may, under the general issue, 
invoke in mitigation of damages a 
statute providing that, when a sur- 
vey is made to straighten lines, the 
owners of buildings erected on or 
near the supposed lines shall not lose 
their right to the same when the 
survey places the buildings on the 
land of others. Marbury Lumber Co. 
v. Lamont, 53 So. 773, 169 Ala. 33. 


54. Schwing Lumber & Shingle Co. 
v. Beckman, 96 So. 806, 153 La. 910; 
Howe v. Batchelder, 49 N.H. 204. 


[a] Thus in an action against tres- 
passer for cutting timber, defendant 
was not entitled to credit as part of 
expense for the amount paid by it 
to its vendor for the timber, as plain- 
tiff had no concern or interest in this 
amount. Schwing Lumber & Shingle 
ae v. Beckman, 96 So. 806, 153 La. 


[b] 
tle.—Howe Vv. 
204. 


55. Henley v. Wilson, 81-N.C. 405. 


[a] While one trespass cannot be 
set off in bar of another if the dam- 
age alleged by plaintiff is caused in 
part by the wrongful act of plaintiff 
defendant may, by way of defense 
under a plea of not guilty, prove 
such wrongful act in mitigation of 
damages. Hargreaves v. Kimberly, 
26 W.Va. 787, 53 Am.R. 121; Knight 
v. Brown, 25 W.Va. 808. 


56. Green v. Turner, 116 P. 234, 85 
Kan. 877 (taking of stone from plain- 
tiff’'s land); Fox v. Turner, 116 P. 
233, 85 Kan. 146. 


v. La- 


Action by holder of legal ti- 
Batchelder, 49 N.H. 
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in rebuttal.5® 


Payments made 


57. Johnson v. Farwell, 7 Me. 370, 
22 Am.D. 203 (house of ill fame). 


58. Elvins v. Delaware, etc., Tel., 
etc., Co., 48 A. 908, 63 N.J.Law 243, 76 
Am.S.R. 217. 


59. McAfee v. Crofford, 13 How. 
(U.S.) 447, 14 L.Ed. 217. 


60. Kinsey v. New York, 69 N.E. 
1125, 177 N.Y. 568; Reisert v. New 
York, 66 N.E. 731, 174 N.Y. 196; Hall 
Sons Co. v. Sundstrom, etc., Co., 123 
N.Y.S. 390, 188 App.Div. 552. 


61. Cal.—Story v. Robinson, 32 
Cal. 205. 
Sy ee v. Damon, 17 Pick. 


Minn.—Karst v. St. Paul, ete., R. 
Co., 22 Minn. 118. 


Mo.—Robinson v. Moark-Nemo Con- 
sol. Mining Co., 163 S.W. 885, 178 Mo. 
App. 531 [certified questions answer- 
ed 196 S.W. 1131]. 


N.J.—Lord v. Carbon Iron Mfg. Co., 
6 A. 812, 42 N.J.Eq. 157. 


Pa.—Smith v. Johnson, 76 Pa. 191. 


Tenn.—Cumberland Tel., etc., Co. v. 
Stoneking, 1 Tenn.Civ.A. 241. 


Tex.—Williams v. Yoe, 46 S.W. 659, 
19 Tex.Civ.App. 281. 


Sask.—Baron y. Drewery, 4 Sask. 
R26: 
[a] Employee’s duty.—Where a 


railroad makes an excavation on land 
adjoining its own, the owner thereof 
may not recover for resulting person- 
al injuries, where at the time of the 
accident he was an employee of the 
railroad and was charged with du- 
ties which, if discharged, would have 
given him notice of such excavation. 
Wood v. New York Cent., etc., R. Co., 
77 N.E. 27, 184 N.Y. 290. 


[b] Failure to repair.—Owner 
could not recover for loss of future 
profits from operation of gin plant, 
where he made no effort to repair. 
Bingham v. Johnson, (Tex.Civ.App.) 
7 S.W.(2d) 665. 


[c] Failure to rebuild fence.—(1) 
Damages for injury done cattle re- 
sulting from destruction of a fence 
cannot be recovered for an indefinite 
period thereafter. Berry v. San Fran- 
cisco, ete., R. Co., 50 Cal. 435. (2) 
Damages for injury to cattle from 
destruction of fence cannot be recov- 
ered after a reasonable time to re- 
build has elapsed. Smith v. Johnson, 
76 Pa. 191. (3) The cost of replac- 
ing a few rods of fence, not an in- 
jury arising to a subsequent year’s 
crop, is the measure of damage for 
its removal. Loker v. Damon, 17 
Pick. (Mass.) 284. (4) Where plain- 
tiff’s cattle are wrongfully driven 
from a pasture and he had notice he 
cannot recover for their starving some 
time after. Story v. Robinson, 32 
Cal. 205. 
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[§ 237] b. Damages Preventable by Plaintiff. A 
person suffering from the trespass of another is 
bound, as far as he reasonably can, to reduce his 
damages.°° Hence, plaintiff cannot recover damages 
resulting from his own failure to employ the ordi- 
nary and obvious means to prevent the injury ;*! and, 
where the property can easily be replaced in the 
market, injury merely from lack of the thing taken 
or injured is not recoverable.®? 
ture of the property is such that it cannot readily 
be replaced in the market or not so promptly as to 
prevent injury special damage resulting to plaintiff 
merely from lack of it can be recovered.®? 


But where the na- 


The rule 


[d] 
tiff sued the city for damages for 
digging a ditch and making a dam 
on his land and they were held not 
liable he cannot recover against the 
party liable for loss of use during this 
period as it resulted from his own er- 
ror, although he can recover for loss 
of use necessarily resulting. Cava- 
yeh v. Durgin, 31 N.E. 648, 156 Mass. 


[e] Failure to remove brush to 
prevent fire.—The danger of fire from 
brush cut by a trespasser and piled 
on defendant’s lands is not an ele- 
ment of damage, being too remote and 
speculative and the obvious remedy 
being to remove it. Chase v. Clear- 
asia Lumber Co., 58 A. 813, 209 Pa. 


[f] Tailings from mine.—It may 
be shown in mitigation of damages 
that tailings from a mine thrown on 
adjoining land are valuable, and may 
be removed at little or no expense 
to the adjoining owner. Robinson v. 
Moark-Nemo Consol. Mining Co., 163 
S.W. 885, 178 Mo.App. 531 [cert ques- 
tions answered (Mo.) 196 S.W. 1131]. 


62. Sims v. Glazener, 14 Ala. 695, 
48 Am.D. 120. 


[a] Applications of rule—(1) 
Plaintiff cannot show that he was 
compelled to work as a day laborer 
to replace corn taken. Sims v. Glaz- 
ener, 14 Ala. 695, 48 Am.D. 120. (2) 
In an action for taking clothes, plain- 
tiff cannot show the condition of his 
family as to clothes unless it ap- 
pears defendant knew their condi- 


tion. Burns vy. Campbell, 71 Ala. 271. 
63. See cases infra this note. 
fa] Rule applied in respect of: 


(1) Cost of feeding plaintiff’s stock 
by reason of destruction of his pas- 
ture. Cosgriff v. Miller, 68 P. 206, 
10 Wyo. 190, 98 Am.S.R. 977. (2) 
Damages from being deprived of use 
of a mill by taking materials of the 
sluiceway. Hammat v. Russ, 16 Me. 
Wye (3) Damages from being de- 
prived of a part of the machinery of 
a mill. Jolly v. Single, 16 Wis. 280. 
(4) Damages to crops from carrying 
off all plaintiff's slaves from _ his 
plantation. McAfee v. Crofford, 13 
How. (U.S.) 447, 14 L.Ed. 217; John- 
son v. Courts, 3 Harr.&M. (Md.) 510; 
Fowler v. Stonum, 6 Tex. 60. (5) In- 
convenience resulting from ouster 
from a shanty convenient to plain- 
tiff’s lumbering operations. Tracy v. 
Butters, 40 Mich. 406. (6) A loss 
from being deprived of plaintiff’s 
house and furniture. Moyer v. Gor- 
don, 14 N.E. 476, 113 Ind. 282. (7) 
Loss from being unable to run a ho- 
tel during the Summer by reason of 
the taking of the furniture which 
could not be replaced in time. O’Horo 
v. Kelsey, 70 N.Y.S. 14, 60 App.Div. 
604. (8) Loss of annual output of 
fish by destruction of a fish trap. 
Gwaltney v. Scottish Carolina, Tim- 


Flooding land.—Where plain-— 
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excluding a recovery in case the consequences were 
avoidable only requires that plaintiff should exer- 


cise good faith and fair dealing.*4 


[§ 238] ec. Reparation by Defendant. 
property taken is returned that fact goes in mitiga- 
tion of actual damages,®® and in such case the meas- 
ure of damages is the value of the use during the 
time of detention, together with any damage done ;°® 
but where part only is recovered, which is greatly 
enhaneed in value, the enhanced value cannot be set 
off against a recovery of the value of the balane 


The return of the property must, 


cepted by plaintiff,¢® and must be before the begin- 


ning of the action.°® As against 


defendant may show a return of the goods to the 
general owner,’° and in such case if the special own- 
er is paid the amount of his len he cannot recover 


the value of the goods.’+ 


ber, ete. Co., 20-S.H.. 465, 115. N.C. 
579. (9) Loss of profits on logs 
where plaintiff's boom was destroyed 
causing their loss, defendant not 
showing plaintiff could have _ pro- 
cured others. Auger v. Cook, 39 U. 
C.Q.B. (Ont.) 537. (10) Peculiar val- 
ue of a leasehold to plaintiff by rea- 
son of his business which he had es- 
tablished there. Allison v. Chandler, 
11 Mich. 542. 


64. Mecartney v. Smith, 62 P. 540, 
10 Kan.App. 580; Gilbert v. Kennedy, 
22 Mich. 117; Eten v. Luyster, 60 N. 
Y. 252; Gulf, etc., R. Co. v. McMur- 
pouen, 91 S.W. 320, 41 Tex.Civ.App. 

6. 


[a] Applications of rule.—(1) 
Plaintiff need not remove his own 
cattle from his pasture where de- 
fendant turns his cattle in and puts 
them back every time plaintiff re- 
moves them, but can recover for in- 
jury to them from overstocking. Gil- 
bert v. Kennedy, 22 Mich. 117. (2) 
Where plaintiff was ejected from her 
home and thereby compelled to re- 
main in the street all night to the 
impairment of her health defendant 
was not entitled to an instruction 
that if it was dangerous to her health 
to remain out all night she could not 
recover if she failed to go in. Me- 
eartney v. Smith, 62 P. 540, 10 Kan. 
App. 580. (3) Plaintiff need not 
gather up his chattels which defend- 
ant has taken from his possession 
and scattered about. Eten v. Luy- 
ster, 60 N.Y. 252. (4) Plaintiff’s sick- 
ness excuses him from repairing a 
fence to prevent injury by stock. 
Gulf, ete., R. Co. v. MceMurrough, 91 
S.W. 320, 41 Tex.Civ.App. 216. 


65. Ala.—Stephenson v. Wright, 
20 So. 622, 111 Ala. 579; Grisham v. 
Bodman, 20 So. 514, 111 Ala. 194. 


so aN aos v. Fuller, 29 Ark. 


Cal.—Nightingale v. Scannell, 
Cal. 315. 


Dak.—Clark v. Bates, 46 N.W. 510, 
Ovid 42 [aff 95 U.S. 204, 24 L.Ed. 


* ps arsela v. Walter, 11 Gill& 


Mich.—Hart v. Blake, 31 Mich. 278. 


N.J.—Hopple v. Higbee, 23 N.J. 
Law 342. 


N.Y.—Vosburgh 
Johns. 175. 


Or.—Lowenburg v. Rosenthal, 
P. 601, 18 Or. 178. 
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[§ 239] d. Benefits Incident to the Trespass. Ben- 
efits resulting to plaintiff’s land from the trespass,‘? 
such as clearing’® or improving it,7* cannot be shown 
in mitigation of actual damages. But it has also been 
held that where an owner voluntarily receives the 
proceeds of the property wrongfully taken, or directs 
or assents to their application to his use, such facts 
may be shown in mitigation, the same as may the 
receipt or application of the identical property taken 
by the trespasser.*® 
ceeds of the property taken,’® or sums paid by the 
trespasser as rent to a third person, were in fact 
received by plaintiff.7* 


[§ 240] e. Application of Property or Proceeds to 
Plaintiffs Obligations. It may be shown in mitiga- 
tion that the property while in defendant’s posses- 
sion was taken under legal process against plaintiff 


And so, also, where the pro- 


in favor of a third person,’® or even in favor of de- 


ae Sion v. MeNeil, 18 S.C.L. 
6. 


Tex.—Hance v. Burke, 11 S.W. 135, 
73 Tex. 62. 


Ont.—Loucks v. McSloy, 29 U.C.C. 
P. 54. 


[a] 
plaintiff is sufficient. 
Scannell, 18 Cal. 315. 


[b] Where the vendor under a 
conditional sale agreement sells his 
interest, the vendee’s right to recover 
full damages for a taking by a third 
person is not affected by the vendor’s 
obtaining possession from the tres- 
passer. Wooley v. Edson, 35 Vt. 214. 


66. Ala.—Fields v. Williams, 8 So. 
808, 91 Ala. 502. 


[ aa ote v. Walter, 11 Gill& 


Mich.—Hart v. Blake, 31 Mich. 278. 


ia ee v. McNeil, 18 S.C.L. 


Tex.—Hance v. Burke, 11 S.W. 135, 
73 Tex. 62. 


[a] Put in another form, the dif- 
ference in value at the time and place 
of taking and the time and place 
where returned. Clark v. Bates, 46 
N.W. 510, 1 Dak. 42 [aff 95 U.S. 204, 
24 L.Ed. 471]. 


67. Gaskins v. Davis, 20 S.E. 188, 
ae N.C. 85, 44 Am.S.R. 439, 25 L.R.A. 


68. Walker v. Fuller, 29 Ark. 448; 
ue v. Wilsey, 17 Wend. (N.Y.) 


Return to a codwner with 
Nightingale v. 


[a] If plaintiff accepts the pro- 
ceeds of a sale of the property taken 
that may be shown in mitigation. 


Ferguson vy. Buckell, 51 N.Y.S. 724, 
‘101 App.Div. 213; Van Brunt v. 
Schenck, 18 Johns. (N.Y.) 414. 

[b] What not acceptance.—(1) 


Mere opening of boxes by the owner 
to appraise them is not an acceptance 
(Connah v. Hale, 23 Wend. (N.Y.) 
462); (2) nor an actual return and 
leaving the property on plaintiff's 
premises, not assented to by him 
(Hanmer v. Wilsey, 17 Wend. (N.Y.) 
91); (8) and an offer to return cannot 
be shown if not accepted (Hanmer v. 
Wilsey, supra). But see Wooley v. 
Carter, 7 N.J.Law 85, 11 Am.D. 520. 


{c] Where defendant has injured 
goods, defendant’s motion for a re- 
turn of goods in mitigation will be 
denied. Griffin v. Martel, 58 A. 788, 
7 Ma's eb I 


69. Hanmer v. Wilsey, 17 Wend. 
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70. Huning v. Chavez, 34 P. 44, 7 
N.M. 128. But see King v. Orser, 
11 N.Y.Super. 431 (holding that after 
taking by sheriff under a writ of re- 
plevin against a third person he can- 
not show that he gave them to the 
owner). 


71. Bisson v. Joyce, 30 A. 1120, 66 
N.H. 478. 


72. Conn.—Pinney v. Winchester, 
re 994, 83 Conn. 411, 20 Ann.Cas. 


Ind.—Turner v. Rising Sun, 
Turnpike Co., 71 Ind. 647. 


La.—Baillio v. Burney, 3 Rob. 317. 
Me.—Loomis v. Green, 7 Me. 386. . 


N.C.—Leigh v. Garysburg Mfg. Co., 
43 S.E. 632, 132 N.C. 167. 


Pa.—Hurley v. Jones, 30 A. 499, 165 
Pa. 34. 


“He cannot thrust benefits upon 
the land-owner and then set up the 
benefits in reduction of the damage 
caused by these acts.” Pinney v. 
Winchester, 76 A. 994, 83 Conn. 411, 
20 Ann.Cas. 923. 


[a] Benefit to plaintiff’s tenants 
is not admissible in mitigation of an 
injury to his freehold. Leigh v. 
Sea ge Mfg. Co., 43 S.E. 632, 132 


etc., 


a Baillio v. Burney, 3 Rob. (La.) 


© 


74 Loomis v. Green, 7 Me. 386; 
Hurley v. Jones, 30 A. 499, 165 Pa. 
34 (improvement of a lot from filling 
it in). Contra Burtraw v. Clark, 61 
N.W. 552, 103 Mich. 383 (digging a 
drain). 


75. Torry v. Black, 58 N.Y. 185 
[rev 65 Barb. 414, 1 Thomps.&C. 42]. 


76. Torry v. Black, supra. 


77. Hendrickson v. Dwyer, 57 A. 
420, 70 N.J.Law 223. 


78 Bates v. Courtwright, 386 Ill. 
518; Kaley v. Shed, 10 Metc. (Mass.) 
317; Wehle v. Haviland, 4 Daly (N. 
Y.) 550, 42 How.Pr. 399; Higgins v. 
Whitney, 24 Wend. (N.Y.) 379; Mont- 
gomery v. Wilson, 48 Vt. 616. See 
Davenport v. Ledger, 80 Ill. 574 
(property retaken and applied to 
plaintiff’s debt to another). 


[a] Beason of rule (1) is that, 
the property having been rightfully 
appropriated in paying debts of the 
owner, he has received satisfaction 
for its value, and he ought not again 
to recover the same value. Bates v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


i 
; 
r 
“ 


$§ 240-249] 


fendant himself,’® and this notwithstanding that de- 
fendant by using the property attached became a 
trespasser ab initio.8° It may also be shown in miti- 
gation of damages that the goods did not belong 
to plaintiff and that they have gone to the use of 
the owner, although defendant in taking them acted 
However, defendant cannot 
himself apply the property taken to an obligation 


without authority.8? 


due from plaintiff.’? 


[§ 241] D. Exemplary Damages**—1. In Gen- 
In some jurisdictions exemplary damages are 
In other jurisdictions, where such 
damages are allowable,’®> exemplary damages may 
be recovered where a trespass is committed under 


eral. 
not allowed.®¢ 


Courtwright, 36 Ill. 518. (2) Under 
these circumstances they go to plain- 
tiff’s benefit as much as if they had 
been returned. Kaley v. Shed, 10 
Metc. (Mass.) 317. 


[b] Consent of plaintiff implied. 
—Bates v. Courtwright, 36 Ill. 518. 


[c] Where constable illegally took 
horse from another county and sold it 
under execution, he could show in 
mitigation that the value of the 
horse, or some part of it, went to pay 
plaintiff's debt or to his use. Board 
v. Head, 3 Dana (Ky.) 489. 


79. Bates v. Courtwright, 36 Ill. 
518; Hopple v. Higbee, N.J.Law 
342. And see McAfee v. Crofford, 13 
How. (U.S.) 447, 14 L.Ed. 217. Con- 
ae Hanmer v. Wilsey, 17 Wend. (N. 
Y.) 91. 


[a] Reason for rule.—“The owner 
receives the value of his property by 
virtue of legal process, the same in 
one case that he does in the other; 
and to that extent his claim for dam- 
ages is mitigated.’”’ Bates v. Court- 
wright, 36 Ill. 518, 520. 


80. Lamb v. Day, 8 Vt. 407, 30 Am. 
D. 479. 


81. Squire v. Hollenback, 9 Pick. 
(Mass.) 551, 20 Am.D. 506. 


82. Bird v. Womack, 69 Ala. 390 
(applied in satisfaction of a lien of 
a third person); Heartz v. Klink- 
hammer, 40 N.W. 826, 39 Minn. 488 
(applied in payment of debt to a third 
person); Higgins v. Whitney, 24 
Wend. (N.Y.) 379 (semble). 


83. Generally see Damages §§ 268— 
298. 


Master’s liability for 
damages for acts of servant. 
Damages §§ 290-291. 


84. See Damages § 268. 


[a] In Louisiana, (1) therefore, 
where this rule now obtains, no such 
damages can be allowed _ in actions 
for trespass. Le Bleu vy. Vacuum Oil 
Co., 132 So. 233, 15 La.App. 689 [reh 
den 132 So. 776, 15 La.App. 689]; 
Le Blanc v. A. J. Chesnut Co., 125 
So. 485, 12 La.App. 76; Smith v. Tim- 
on, 2 La.App. 28. (2) Formerly, how- 
ever, exemplary damages might, in a 
proper case, be recovered. Bright v. 
Bell, 37 So. 976, 113 La. 1078 (where 
parsons illegally, and against the 
wishes of the owner, 
and employed others to enter upon 
his land and destroy his property, 
they were joint trespassers, and were 
liable in solido, for compensatory and 
exemplary damages). 

85. See Damages § 268 et seq. 

86. U.S.—Gorman v. Marsteller, 10 
F.Cas.No. 5,629, 2 CranchcC.C. 311. 

Ala.—Johnson v. Williams, 132 So. 
170, 222 Ala. 278; Ex parte Birming- 


ham Realty Co., 63 So. 67, 183 Ala. 
444: Snedecor v. Pope, 39 So. 318, 143 


exemplary 
See 


entered upon. 
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statute.®? 


wrong doing.®4 


Ala. 275; ‘Garrett v. Sewell, 18 So. 
737, 108 Ala. 521; Burns v. Campbell, 
71 Ala, 271; Mitchell v. Billingsley, 
17 Ala. 391. 


ecg ep v. Manlove, 14 Cal. 


Conn.—Dennison v. Hyde, 6 Conn. 
508; Davenport v. Russell, 5 Day 145; 
Edwards v. Beach, 3 Day 447. 


. Fla.—Hutchinson v. Courtney, 98 
So. 582, 86 Fla. 556. 


Ga.—Stevens v. Stevens, 
312, 96 Ga. 374, 


Ill.—Ously v. Hardin, 23 Ill. 403; 
McCarty v. Gray, 95 Ill.App. 559. 


Kan.—Mecartney v. Smith, 62 P. 
540, 10 Kan.App. 580. 


Md.—Moore v. Schultz, 31 Md. 418. 
Pasi gaakarseas nt a v. Henry, 13 Pick. 


23 S.E. 


gar anes v. Wheeler, 22 Mich. 


Minn.—Spencer v. St. Paul, ete., R. 
Co., 22 Minn. 29. 


Miss.—Avera v. Williams, 
501, 81 Miss. 714; 
berry, 32 Miss. 256. 


Mo.—Hngle v. Jones, 51 Mo. 316; 
Freidenheit v. Edmundson, 36 Mo. 
226, 88 Am.D. 141; Prueitt v. Chel- 
tenham Quarry Co., 33 Mo.App. 18. 


Nev.—Gerlach Live Stock Co. v. 
Laxalt, 284 P. 310, 52 Nev. 191 [reh 
ae. P. 449, 52 Nev. 475, aff 298 P. 


33. So. 
Williams v. New- 


N.H.—Towle v. Blake, 48 N.H. 92. 
See, however, Fay v. Parker, 53 N.H. 
342, 16 Am.R. 270. 


N.Y.—Althause v. Rice, 4 E.D. 
Smith 347; Gilmore v. Wale, Anth. 
NLP. 87. 


N.C.—Sanderlin v. Shaw, 51 N.C. 


225. 


Pa.—Greeney v. Pennsylvania Wa- 
ter -Co., 29 Pa.Super. 136; Bell 'v. 
Steel, 16 Pa.Dist. 197, 34 Pa.Co. 95; 
Mayfield v. White, 1 Browne 241. 


Tex.—Sinclair v. Stanley, 64 Tex. 
67. ’ 

Va.—Fishburne v. Engledove, 22 S. 
E. 354, 91 Va. 548; Peshine v. Shep- 
person, 17 Gratt. (58 Va.) 472, 94 Am. 
D. 468. 


Eng.—Bracegirdle v. Orford, 2 M. 
&S. 77, 105 Reprint 311. 


Ont.—Honsberger v. Honsberger, 5 
U.C.Q.B.0.8S. 479. 


See Spencer v. Grant, (Sask.) 
[1928]-1 Dom.L.R. 820. 


[a] Rule applied: (1) To other 
trespasses after entry on realty and 
their consequences. Spencer v. St. 
Paul, ete., R. Co., 22 Minn. 29. (2) 
To trespasses to part of land lying 
out of jurisdiction. Gorman v. Mars- 
teller, 10 F.Cas.No. 5,629, 2 Cranch 


[§ 242] 2. Necessity of Actual Damage. 
the general rule elsewhere stated,®® it is not neces- 
sary to a recovery of exemplary damages in an ac- 
tion for trespass that plaintiff recover substantial 
actual damages.°® 


| 85; 
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circumstances of ageravation,®* and in addition to 
compensation for injuries sustained.8? 
not given as a matter of right, but in the discre- 
tion of the jury,** and are sometimes authorized by 
__Where exemplary damages are imposed 
as a punishment,®® as bearing on their allowance, 
defendant’s motive®? or intent®? may be considered 
as that he acted in bad faith®* or was guilty of gross 


They are 


Under 


Small,°? 


C.C. 311. (3) Where injury was to 
the person. Mecartney v. Smith, 62 
P. 540, 10 Kan.App. 580. (4) Where 
vital principles of liberty were struck 
at, although actual damages were 


or even nominal,°® 


slight. Mayfield v. White, 1 Browne 
(Pa,) 241. 
[b] Force in doing act.—Dennison 


v. Hyde, 6 Conn. 508. 


[ec] Malice in taking slaves.—Wil- 
liams v. Newberry, 32 Miss. 256. 


[d] Malice in trespass to land.— 
Druse vy. Wheeler, 22 Mich. 439. 


fe] Threatening plaintiff’s life.— 
Freidenheit v. HKEdmundson, 36 Mo. 
226, 88 Am.D. 141. 


[f] Willfulmess in trespass to 
land.—Althause v. Rice, 4 E.D.Smith 
(N.Y.) 347. 


87. Hutchinson v. Courtney, 98 So. - 
582, 86 Fla. 556; McConnell Bros. v. 
Slappey, 67 S-E. 440, 134 Ga. 95; Ger- 
lach Live Stock Co. v. Laxalt, 284 P. 
310, 52 Nev. 191 [reh gr 295 P. 449, 
52 Nev. 475, aff 298 P. 413]. 


88 Sugar Valley Land Co. v. 
Johnson, 85 So. 871, 17 Ala.App. 409. 


89. See statutory provisions. 
ee Moshack v. Smith Bros. 
0., 


See 
Sheep 
210 P. 910, 65 Mont. 42 (Rev. 


Codes [1921] § 8666). 


[a In Georgia Civ. Code (1910) 
§§ 4503, 4504 were construed and ap- 
plied in Stovall v. Caverly, 77 S.E. 29, 
139 Ga. 248; Edwards v. McNair & 
Sellers, 114 S.E. 814, 29 Ga.App. 237 
{transf 110 S.E. 280, 152 Ga. 4861]; 
Daniel v. Perkins Logging Co., 72 S. 
E. 438, 9 Ga.App. 842. 


90. See Damages § 268. 


91. Merrill v. Dibble, 12 Ill.App. 
Zimmerman v. Helser, 32 Md. 
274; Schindel v. Schindel, 12 Md. 108; 
Johnson v. Hannahan, 34 S.C.L. 425. 


92. Savannah Electric & Power 
Co. v. Horton, 162 S.E. 299, 44 Ga.App. 
578; Scott v. Bay, 3 Md. 431. 


93. Herreshoff v. Tripp, 23 A. 104, 
15 RIK 92. 


94. Reynolds v. Braithwaite, 18 A. 
1110, 131 Pa. 416. 


95. See Damages § 270. 


96. Stockburger v. Aderholt, 86 
So. 464, 204 Ala. 557; Goodson v. 
Stewart, 46 So. 239, 154 Ala.: 660; 
Louisville, etc., R. Co. v. Smith, 37 
So. 490, 141 Ala. 335; Rothschild v. 
Bay City Lumber Co., 36 So. 785, 139 
Ala. 571; Batson v. Higgenbothem, 68 
S.BE. 455, 7 Ga.App. 835; Merest v. 
Harvey, 5 Taunt. 442, 1 B.C.L. 230, 
128 Reprint 761. Contra McCarthy 
v. Miller, (Tex.Civ.App.) 57 S.W. 973. 


97. Batson v. Higginbothem, 68 S. 
BE. 455, 7 Ga.App. 835. 


98. Hyre v. Becker, 
S.W.(2d) 187. 


(Mo.App.) 18 
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actual damages are sufficient. 


ages only.’ 


99. Robinson v. Campbell, 180 P. 


193, 104 Kan. 509. 


1. Schumacher v. Siefert, 172 N.E. 
420, 35 OhioApp. 405. 


2. Favorite v. Cottrill, 62 Mo.App. 
119; Gerlach Live Stock Co. v. Lax- 
alt, 284 P. 310, 52 Nev. 191 [reh gr 
295 P. 449, 52 Nev. 475, aff 298 P. 413]. 


3. Ala.—Burns v. Campbell, 71 
Ala. 271. 


Cal.—Dorsey v. 
558. 


Ill.—Chicago Title, etc., Co. v. Core, 
79_N.. 108, 228 11.58 [aff 126 Ill. 
App. 272]. 

Ind.—Moyer v. Gordon, 14 N.E. 476, 
113 Ind. 282. 

Ky.—Kentucky Stave Co. v. Page, 
125 S.W. 170. 

Md.—WNichols v. Meyer, 115 A. 786, 
139 Md. 450; Baltimore, etc., R. Co. v. 
Boyd, 63 Md. 325. 


Manlove, 14 Cal. 


Minn.—Gardner vy. Minea, 50 N.W. 
199, 47 Minn. 295. 
Miss.—Cumberland Tel., etc., Co. v. 


Cassedy, 29 So. 762, 78 Miss. 666. 
_ Tenn.—Cox v. Crumley, 5 Lea 529. 


Tex.—Smith v. Sherwood, 2 Tex. 
gcte Lesk vy. Pollard, 1 Tex.A.Civ.Cas. 


Va.—Fishburne vy. Engledove, 22 S. 
B. 354, 91 Va. 548. 


[a] Illustration.—Where, in tres- 
pass for cutting standing timber, de- 
fendant’s agent knew that the land 
belonged to plaintiffs and that their 
father from whom it purchased the 
timber had no right to sell it, and 
connived with him to cut the timber 
and haul it to its mill, plaintiffs were 
entitled to exemplary damages. Ken- 
ore Co. v. Page, (Ky.) 125 S. 


4 U.S.—Day v. Woodworth, 13 
How. 3638, 14 L.Ed. 181; Berry v. 
Fletcher, 3 F.Cas.No. 1,357, 1 Dill. 67. 


Ala.—Southern R. Co. v. McEntire, 
53 So. 158, 169 Ala. 42; Garden v. 
Houston, 50 So. 1030, 163 Ala. 300; 
Coleman v. Pepper, 49 So. 310, 159 
Ala. 310; Western Union Tel. Co. v. 
Dickens, 41 So. 469, 148 Ala. 480; 
Snedecor v. Pope, 39 So. 318, 143 Ala. 
275; Jouisville R.. Co. v. Smith, 37 
So. 490, 141 Ala. 335; Hicks v. Swift 
Creek Mill Co., 31 So. 947, 133 Ala. 411, 
91 Am.S.R. 38, 57 L.R.A. 720;- Garrett 
v. Sewell, 18 So,.737;=108 “Ala. 521; 
Burns. v...Camppbell,. 71 'Ada.) 271s 
Newell v. Webb, 97 So. 162, 19 Ala. 
App. 313. 


ome v. Lowder, 85 Ark. 
= hee, tn ail v. Manlove, 14 Cal. 


Conn.—Curtiss v. Hoyt, 19 Conn. 
154, 48 Am.D. 149. 


' Ill.—Becker v. Dupree, 75 Ill. 167; 
Illinois, etc., R., etc., Co. v. Cobb, 68 
one 53; Stillwell v. Barnett, 60 Ill. 


Ind.—Moyer v. Gordon, 14 N.B. 476, 
113 Ind. 282; Moore v. Crose, 43 Ind. 


Iowa.—Brown v. Allen, 35 Iowa 306. 
Kan.—Hefley v. Baker, 19 Kan. 9. 


a, 


It has, however, been 
held that actual damage must have been suffered,°® 
and that suit cannot be brought for punitive doce 
Where failure to recover substantial 
damages is due to the state of plaintiff’s pleadings, 
not to the absence of such damages, exemplary dam- 
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less,° wanton,’ 


Ky.—Weaver v. Ficke, 192 S.W. 515, 
174 Ky. 432; Ohio Valley Tel. Co. v. 
Meyer, 56 S.W. 673, 22 Ky.L. 36. 


Md.—Nichols v. Meyer, 115 A. 786, 
139 Md. 450; Smith v. Thompson, 55 
Md. 5, 39 Am.R. 409; Moore v. Schultz, 
31 Md. 418. 


Minn.—Gardner v. Minea, 
199, 47 Minn. 295; 
Minn. 184, 82 Am.D. 79. \ 


Mo.—Engle v. Jones, 51 Mo. 316; 
Berlin v. Thompson, 61 Mo.App. 234; 
Prueitt v. Cheltenham Quarry Co., 33 
Mo.App. 18. 


Nev.—Gerlach Live Stock Co. v. 
Laxalt, 298 P. 413 [aff 284 P. 310, 52 
Nev. 191, reh gr 295 P. 449, 52 Nev. 
475]. 


N.H.—Towle v. Blake, 48 N.H. 92. 


N.J.—Miller v. Rambo, 64 A, 1053, 
73 N.J.Law 726. 


N.Y.—Farnsworth v. Western Un- 
jon Tel. Co., 3 Silv.Sup. 30, 6 N.Y.S. 
735; Ives v. Humphreys, 1 E.D.Smith 
196. 


50 N.W. 


N.C.—Wylie v. Smitherman, 30 N. 
6.236; Ratliff vi Huntly, 27 N.C: 545; 
Dunean v. Stalcup, 18 N.C. 440. 


Ohio.—Greif v. Kiewell, 18 OhioCir. 
Ct.N.S. 450. 


Pa.—Blair Iron, etc., Co. v. Lloyd, 
1 Walk. 158; Greeney v. Pennsyl- 
vania Water Co., 29 Pa.Super. 136. 


R.I.—Herreshoff v. Tripp, 23 A. 104, 
LoS ESO 2s 


S.C.—Greenville, ete., R. Co. v. Part- 
low, 48 S.C.L. 237 (with malicious and 
revengeful motives). Contra Stall- 
anes x: Corbett, 29 S.C.L. 613, 42 Am. 
D. 388. 


Tenn.—Cox v. Crumley, 5 Lea 529. 


Tex.—Sinclair v. Stanley, 7 S.W. 
511, 69 Tex. 718; Smith v. Sherwood, 
2 Tex. 460; Kittrell v. Irwin; (Civ. 
App.) 149 S.W. 199; Tignor v. Toney, 
85 S.W. 881, 13 Tex.Civ.App. 518; Lesk 
v. Pollard, 1 Tex.A.Civ.Cas. § 117. 


Utah.—Marks v. Culmer, 24 P. 528, 
6 Utah 419. 


Vt.—Newell v. Whitcher, 53 Vt. 589, 
388 Am.R. 703. 


Va.——Fishburne v. Engledove, 22 Ss. 
EB. 354, 91 Vai 548. 


W.Va.—Blevins v. Bailey, 135 S.E. 
895, 102 W.Va. 415. 


Wyo.—Cosegriff v. Me o P. 206, 
10 Woo. 190, 98 Am.S.R. 97 


[a] Desire to injure Wits te 
Menamy v. Cohick, 1 Mo.App. 529. 


[b] With intent to injure.—New- 
i v. Whitcher, 53 Vt. 589, 38 Am.R. 


5. Woert v. Jenkins, 14 Johns. (N. 
Wis b2. 


6& U.S.—Berry v. Fletcher, 
Cas.No. 1,357, 1 Dill. 67. 


Ala.—Terry v. Williams, 41 So. 804, 
148 Ala. 468; Burns v. Campbell, 1 
oe 271; Devaughn v. Heath, 37 Ala. 
595. 


Cal.—Dorsey v. 
Boo. 


Ill.—Chicago Title, etc., Co. v. Core, 
79 N.E. 108, 223 Ill. 58 [aff 126 Tl. 


3 *F. 


Manlove, 14 Cal. 


Lynd v. Picket, 7 ; 
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ages may be recovered.” 

[§ 243] 8. Grounds for Exemplary Damages. pe 
jurisdictions where exemplary damages are permit- 
ted, they may be given when the act of trespass was 
fraudulent, 3 malicious,* 


malicious and cruel,°® reck- 
as’ well as when they are will- 


App. 272]; Becker v. Dupree, 75 I11. 
167; Illinois, etc., R., oe Co. v. Cobb, 
68 Ill. 53. 


Md.—Nichols v. Meyer, 115 A. 786, 
139 Md. 450. 


Minn.—Gardner v. 
199, 47 Minn. 295. 


Mont.—Mosback v. Smith Bros. 
Sheep Co., 210 P. 910, 65 Mont. 42. 


N.Y.—Ives v. Humphreys, 1 E.D. 
Smith 196. 


Pa.—Reynolds v. Braithwaite, 18 A. 
1110, 131 (Pa. 426. 


Wyo.—Cosgriff v. Miller, 68 P. 206, 
10 Wyo. 190, 98 Am.S.R. 977. 


[a] Mere carelessness, short of 
recklessness or wantonness, in tres- 
pass on the land of another by cut- 
ting timber thereon, does not warrant 
the imposition of punitive damages. 
Moore v. Cummings, 69 S.E. 154, 87 
SiC) 166: 


[b] In cases of gross negligence 
exemplary damages are recoverable. 
Burns v. Campbell, 71 Ala. 271; Hef- 
ley v. Baker, 19 Kan. 9 (amounting to 
wantonness); Atlantic, etc., Consol. 
Coal Co. v. Maryland Coal Co., 62 Md. 
135; Cumberland Tel., etc., Co. v. Pos- 
ton, 30 S.W. 1040, 94 Tenn. 696; Cox 


Minea, 50 N.W. 


v. Crumley, 5 Lea (Tenn.) 529; South-: 


ern Cotton Press, ete., Co. v. Bradley, 
52 Tex. 587; Kolb v. Bankhead, 18 
Tex, 228; Smith v. Sherwood, 2 Tex. 
460 (such as to raise a presumption 
of malice); Lesk v. Pollard, 1 Tex. 
A.Civ.Cas. § 117 (such as to raise a 
presumption of malice). 


[c] Reckless indifference to an- 
other’s rights as to amount to inten- 
tional violation thereof justifies ex- 
emplary damages. Garden v. Hous- 
ton Bros., 50 So. 1030, 163 Ala. 300; 
Mosback v. Smith Bros. Sheep Co., 210 
P. 910, 65 Mont. 42. 


[d] Wantonly xouklowsetate v. 
Fletcher, 3 F.Cas.No. 1,357, 1 Dill. 67; 
Prueitt v. Cheltenham Quarry Co., 33 
Mo.App. 18; Greeney v. Pennsylvania 
Water Co., 29 Pa.Super 136. 


7 U.S.—Day v. Woodworth, 13 
How.'"363,) 14 Limidtst8i. ye 


Ala.—McGill v. Varin, 106 So. 44, 
213 Ala. 649; Garden v. Houston, 50 
So. 1030, 163 Ala. 300; Coleman v. 
Pepper, 49 So. 310, 159 Ala. 310; West- 
ern Union Tel. Co. v. Dickens, 41 So. 
469, 148 Ala. 480; Terry v. Williams, 
41 So. 804, 148 Ala. 468; Snedecor v. 
Pope, 39 So. 318, 143 Ala. 275; Gar- 
rett v. Sewell, 18 So. 737, 108 Ala. 521; 
Burns v. Campbell, 71 ‘Ala. dy fe De- 
vaughn v. Heath, 37 Ala. 595; Newell 
v. Webb, 97 So. 162, 19 Ala.App. 313. 


Cal.—Dorsey v. Manlove, 14 Cal. 
553. 

Conn.—Curtiss v. Hoyt, 19 Conn. 
154, 48 Am.D. 149. 


til.—Jones v. Jones, 71 Ill. 
Stillwell v. Barnett, 60 Ill. 210. 


Ky. AUER SA v. Ficke, 192 S.W. 515, 
174 Ky. 432 


Ma. Nichols v. Meyer, 115 A. 
1389 Md. 450; 
ty eae 103; 


562; 


786, 
Strasburger v. Barber, 
‘Moore v. Schultz, 31 Md. 


Minn.—Craig v. Cook, 9 N.W. 712 
28 Minn. 232; 


’ 


Lynd v. Picket, 7 Minn. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 243] 


ful,’ willful and deliberate,°® 


willful, 


184, 82 Am.D. 79. 


Mo.—Engle vy. Jones, 51 Mo. 316; 
Green v. Craig, 47 Mo. 90; Prueitt v. 
ec umcaeea Quarry Co., 33 Mo.App. 


Nev.—Gerlach Live Stock Co. v. 
Laxalt, 298 P. 413 [aff 284 P. 310, 52 
te 191, reh gr 295 P. 449, 52 Nev. 


N.H.—Towle v. Blake, 48 N.H. 92. 


N.Y.—Farnsworth v. Western Un- 
ae Tel. Co., 3 Silv.Sup. 30, 6 N.Y.S. 


N.C.—Wylie v. Smitherman, 30 N. 
C. 236; Ratliff v. Huntly, 27 N.C. 545. 


Pa.—Sperry v. Seidel, 66 A. 853, 218 
Pa. 16; Huling v. Henderson, 29 A. 
276, 161 Pa. 553; Blair Iron, ete., Co. 
v. Lloyd, 1 Walk. 158. 


Tenn.—Cumberland Tel., etc., Co. v. 
Poston, 30 S.W. 1040, 94 Tenn. 696; 
Burson y. Cox, 6 Baxt. 360. 


Tex.—Lesk v. Pollard, 1 Tex.A.Civ. 


Cas. § 117. 


Utah.—Marks v. Culmer, 24 P. 528, 
6 Utah 419. 


W.Va.—Blevins y. Bailey, 185 S.E. 
395; 102 W.Va. 415. 


Wis.—Gilman v. SR fe 
227, 115 Wis. 1. 


Wyo.—Cosgriff v. Miller, 68 P. 206, 
10 Wyo. 190, 98 Am.S.R. 977. 


LIMES epee ead V. ox, 31 UEC CoP. 
[a] Aggravated by malice and ill 


will.—Kennedy v. Erdman, 24 A. 643, 
150 Pa. 427. 


[bo] With intent to injure, harass, 
or vex.—Lesk v. Pollard, 1 Tex.A. 
CiveCas. S117: 


[ec] With wanton motive.—Dorsey 
v. Manlove, 14 Cal. 553. 


[d] Where the trespass is commit- 
ted with wanton disregard of rights 
exemplary damages may be recovered. 
Chicago, Title, etc., Co. v. Core, 79 N. 
BH. 108, 223 Ill. 58 [aff 126 Ill.App. 
2721; Carlberg v. Spiegels House Fur- 
nishing Co., 178 Ill.App. 424; Zella 
Mining Co. Collins, 261 S.W. 1090, 
203 Ky. 178 \eanton and reckless dis- 
regard of landowner’s rights); Smith 
v. Thompson, 55 Md. 5, 39 Am.R. 409; 
Moore v. Schultz, 31 Mad. 418; Trainer 
v. Wolff, 33 A. 1051, 58 N.J.Law 381; 
Ives v. Humphreys, 1 E.D.Smith (N. 
Y.)-196; Greeney v. Pennsylvania Wa- 
ter Co., 29 Pa.Super 136; Newell v. 
Whitcher, 53 Vt. 589, 38 Am.R. 703. 


8. Ala.—Gowan v. Wisconsin-Ala- 
bama Lumber Co., 110 So. 31, 215 Ala. 
231. 


Ga.—McConnell v. Slappey, 67 S.E. 
440, 134 Ga. 95. 


Ill— West Chicago St. R. Co. 
Morrison, ete., Co., 43 N.E. 393, 166 
Tll. 288; Illinois, etc., Ry etc., Co. v. 
Ogle, 92 Ill. 353 (knowingly and wil- 
fully); Jones v. Jones, 71 Ill. 562; 
Llinois, ete; ‘R.; etc., Co. v. Cobb, 68 
Ti, 53; Stillwell v. Barnett, 60 Ill. 
210; Williams v. Reil, 20 Ill. 147; Bull 
v. Griswold, 19 Ill. 631. 


La.—Nickerson v. Allen, 34 So. 410, 
110 La. 194; Marion v. Johnson, 23 
La.Ann, 597. 


[63 C. J.—56] 


willful and with in- 
sult, to willful, deliberate, and lawless,1! willful, 
deliberate, and with circumstances of aggravation, 12 
intentional, and malicious,!* willful, ma- 
licious, and with knowledge, willful, wanton, and 
unlawful,t® willful, wanton, malicious, and vindiec- 
tive,!¢ with moral wrong, recklessness, personal 


91 N.W.., 


TRESPASS 


Md.—Nichols v. Meyer, 115 A. 786, 
139 Md. 450; Atlantic, etc., Consol. 
Coal Co. v. Maryland Coal Co., 62 Md. 
135; Barton Coal Co. v. Cox, 39 Md. 1, 
1 eae 525; Ridgely v. Bond, 17 


eauGn SUsES v. Milburn, 40 Mich. 


Minn.—Lynd v. Picket, 7 Minn, 184, 
82 Am.D. 79. 


Miss.—Cumberland Tel., ete., Co. v. 
Cassedy, 29 So. 762, 78 Miss. 666. 


Mo.—Goetz v. Ambs, 27 Mo. 28. 


Nev.—Gerlach Live Stock Co. v. 
Laxalt, 298 P. 413 [aff 284 P. 310, 52 
Tey, 191, reh gr 295 P. 449, 52 Nev. 


N.J.—Trainer v. Wolff, 33 A. 1051, 
58 N.J.Law 381. 


N.Y.—Allaback v. Utt, 51 N.Y. 651 
mem; Ives v. Humphreys, B Nel seg DI] 
Smith, 196; Tifft v. Culver, 3 Hill 180. 


Pa. j ; 
57 A. 42, 207 Pa. 585; Huling v. Hen- 
derson, 29 A. 276, 161 Pa. 553; Green- 
ey v. Pennsylvania Water Co., 29 Pa. 
Super. 136; Reed v. Vastine, North- 
umb.Co.Leg.N. 115. A 


S.C.—Matheson v. American Tele- 
phone & Telegraph Co., 135 S.E. 306, 
137 S.C. 227; Hunt v. Atlantic Coast 
Lumber Corporation, 85 S.E. 229, 101 
S.C. 64; Willoughby v. Northeastern 
Rey Co, 12 S.E 339,32 S:C.- 410: 


Tex.—Cook v. De La Garza, 9 Tex. 
358; Tignor v. Toney, 35 S.W. 881, 13 
Tex.Civ.App. 518. 


vVt.—Whiting v. Adams, 30 A. 32, 
66 Vit. 679, 44 Am.S.R. 875, 25 L.R.A. 
598. 


W.Va.—Blevins v. Bailey, 135 S.E. 
395, 102 W.Va. 415. 


[a] Willful but not malicious.— 


-| Goetz v. Ambs, 27 Mo. 28. 


9. Sanders v. Barnwell Lumber 


Co., 101 S.E. 860, 113 S.C. 499. 


[a] Necessity of malice or vio- 
lence.—Where the taking of timber 
is willful and a deliberate invasion of 
owner’s rights, punitive damages are 
recoverable, and it is unnecessary 
that the taking be committed through 
malice or accompanied by threats, op- 


pression, or violence. Sanders v. 
Barnwell Lumber Co., 101 S.E. 860, 
113 S.C. 499. 

10. Briggs v. Milburn, 40 Mich. 
512. 

11. Champion v. Vincent, 20 Tex. 
811. 

12. Vincent v. Mayblum, 1 Tex. 


A.Civ.Cas. § 763! 


13. McKeon y. Citizens’ R. Co., 42 
Mo. 79 
14. Bragg v. Laraway, 27 A. 492, 


65 Vt. 673. 


15. Sheldon v. Baumann, 45 N.Y.S. 
1016, 19 App.Div. 61. 


16. Hughes v. Bivins, 121 S.E. 590, 
31 Ga.App. 198. 

17. Hodgson vy. Millward, 3 Grant 
(Pa.) 406. 

18. McGill v. Varin, 106 So. 44, 213 
Ala. 649; Hyre v. Becker, (Mo.App.) 


malice, violence, and outrage to the person.!7 
is not necessary that there be actual malice;?® a 
wanton or even a conscious or intentional disre- 
gard of the rights of another is sufficient.19 
also exemplary damages may be given when the 
act was oppressive;?° or when the act was commit- 
ted with violence,?? or rudely,2? or with excessive 


[63 C.J.] 1045 


It 


So 


18 S.W.(2d) 137; Hall Oil Co. v. Bar- 
quin, 237 P. 255, 33 Wyo. 92. 


19. McGill v. Varin, 106 So. 44, 213 
Ala. 649; Foust v. Kinney, 80 So. 474, 
202 Ala. 392. 


U.S.—Berry v. Fletcher, 3 F. 


20. 
Cas.No. 1,357, 1 Dill. 67. 


Ala.—Rhodes v.. McWilson, 69 So. 
69, 192 Ala. 675; Burns v. Campbell, 
MAS ATA 2nd 


Ind.—Moyer v. Gordon, 14 N.E. 476, 
113 Ind. 282; Moore v. Crose, 43 Ind. 
30 (deliberate); Anthony v. Gilbert, 
4 Blackf. 348. 


Kan.—Hefley v. Baker, 19 Kan. 9. 


Ky.—Wileox v. Alley, 130 S.W. 
1115, 140 Ky. 187. 


Minn.—Gardner vy. Minea, 50 N.W. 
199, 47 Minn. 295. 


Mo.—Engle v. Jones, 51 Mo. 316; 
Prueitt v. Cheltenham Quarry Co., 33 
Mo.App. 18; Newman y. St. Louis, 
etc., R. Co., 2 Mo.App. 402. 


N.H.—Towle v. Blake, 48 N.H. 92. 


N.Y.—Ives v. Humphreys, 1 E.D. 
Smith 196. 


Pa.—Greeney v. Pennsylvania Wa- 
ter Co., 29 Pa.Super. 136. 


Tenn.—Cox vy. Crumley, 5 Lea 529. 


Tex.—Smith v. Sherwood, 2 Tex. 
460; Diamond v. Smith, 66 S.W. 141, 
27 Tex.Civ.App. 558; Tignor v. Toney, 
350. .S.W. -881,) 13. Tex-Civ-Appes Siro; 
iy ven Pollard, ly “Pex; ACiyeas: 

nia ee 


Va.—Fishburne v. Engledove, 22 S. 
BE. 354, 91 Va. 548. 


B.C.—Breéwer v. Calori, 29 B.C. 457. 


[a] Against protest.—Bright v. 
Bell, 37 So. 976, 113 La. 1078; Heartz 
v. Klinkhammer, 40 N.W. 826, 39 
Minn, 488. 


{b] Oppression and cruel conduct. 
—Barlow v. Lowder, 35 Ark. 492. 


[c] Oppression and hardship.— 
Dorsey v. Manlove, 14 Cal. 553. 


[d] Oppression and insult.—Lof- 
tus v. Maxey, 11 S.W. 272, 73 Tex. 242. 
[e] Oppression, outrage, and vin- 
dictiveness.—Nagle v. Mullison, 34 
Pa. 48. , 
21. U.S.—Berry v. Fletcher, 3 F. 
Cas.No. 1,357, 1 Dill. 67. 
Mo.—Prueitt v. Cheltenham Quarry 


Co., 33 Mo.App. 18. 

N.H.—Perkins v. Towle, 43 N.H. 
220, 80 Am.D. 149. 

N.Y.—Walker v. Wilson, 21 N.Y. 


Super. 586. 


Pa.—Greeney v. Pennsylvania Wa- 
ter Co., 29 Pa.Super. 136. 


B.C.—Brewer vy. Calori, 29 B.C. 457. 


Pe hie v.. Turner, 4 U.C.Q.B. 


[a] Accompanied with abuse.— 
Hickey v. Welch, 91 Mo.App. 4. 


[b] Willful and wanton violence. 
—Towle vy. Blake, 48 N.H. 92; Smith 
v. Sherwood, 2 Tex. 460. 


22. Ward v. Forbus, 104 So. 765, 
213 Ala. 306; Terry v. Williams, 41 
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force;2* or under circumstances of insult and out- 
rage,2* or with circumstances of cruelty,?® or from 
a corrupt motive,?® or in known violation of the 
law,27 or forcibly and against protest.*® In general 
exemplary damages cannot be given in the absence 
of circumstances of the character heretofore enumer- 
ated,2® or if plaintiff was himself a willful tres- 


So. 804, 148 Ala. 468; Burns v. Camp- 
bell, 71 Ala. 271; Gusdorff v. Duncan, 
50 A. 574, 94 Md. 160; Engle v. Jones, 
51 Mo. 316; McMenamy v. Cohick, 
1 Mo.App. 529. 


23. U.S.—McAfee v. Crofford, 13 
How. 447, 14 L.Ed. 217. 


Ala.—Rhodes v. McWilson, 
69, 192 Ala. 675. 


Ga.—Henson v. Taylor, 33 S.E. 911, 
108 Ga. 567; Shores v. Brooks, 8 S.E. 
429, 81 Ga. 468, 12 Am.S.R. 332. 


Miss.—Bonelli v. Bowen, 11 So. 791, 
70 Miss. 142. 


N.H.—Towle v. Blake, 48 N.H. 92. 
Tenn.—Simpson v. Markwood, 6 


69 So. 


Baxt. 340. 
Tex.—Sinclair v. Stanley, 7 S.W. 
511, 69 Tex. 718; Bollinger v. Mc- 


Minn, 104 S.W. 1079, 47 Tex.Civ.App. 
te Cnet v. Moody, (Civ.App.) 54 S. 
NV. 30. 


B.C.—Brewer v. Calori, 29 B.C. 457. 


24, U.S.—Day v. Woodworth, 13 
How. 363, 14 L.Ed. 181. 


Ala.—Rhodes v. McWilson, 69 So. 
69, 192 Ala. 675; Burns v. Campbell, 
71 Ala. 271. 


Ark.—Barlow -v. 
492. 


Ind.—Moore v. Crose, 43 Ind. 30. 


Te unnes se v. Maddox, 8 B.Mon. 
430. 


N.H.—Towle v. Blake, 48 N.H. 92. 


N.Y.—Adams v. Rivers, 11 Barb. 
390; Steenburgh v. McRorie, 113 N.Y. 
S. 1118, 60 Misc. 510. 


N.C.—May v. Western Union Tel. 
Co., 72 S.B. 1059, 157 N.C. 416, 37 L.R. 
A.N.S. 912 (oud, profane and lewd 
language); Brame v. Clark, 62 S.E. 
418, 148 N.C. 364, 19 L.R.A.N.S. 1033, 
16 Ann.Cas. 73; Duncan v. Staleup, 18 
N.C. 440. 


Pa.—Greeney v. Pennsylvania Wa- 
ter Co., 29 Pa.Super. 136. 


Tenn.—_JWilkins - v. 
Humphr. 140. 


B.C.—Brewer v. Calori, 29 B.C. 457. 


Ont.—Clissold v. Machell, 26 U.C.Q. 
B. 422, 25 U.C.Q.B. 80. 


25. Ives v. Humphreys, 1 E.D. 
Smith (N.Y.) 196; Dunean v. Stalcup, 
18 N.C. 440; Burson v. Cox, 6 Baxt. 
(Tenn.) 360. 


26. Ives v. Humphreys, 1 E.D. 
Smith (N.Y.) 196; Smith v. Sherwood, 
2 Tex. 460. 


27. Rhodes v. McWilson, 69 So. 69, 
192 Ala. 675; Reeves v. Penrose, L.R. 
26 Ir, 141. 


[a] Carrying away fishing’ nets.— 
Smalling v. Jackson, 117 N.Y.S. 268, 
133 App.Div. 382. 


{b]_ In violation of injunction, al- 
though it has been punished. Bentley 
v. Fischer Lumber, ete., Co., 25 So. 
262, 51 La.Ann. 451. 


[ec] Search in violation of search 
‘warrant.—McClannan y. Chaplain, 
116 S.B. 495, 136 Va, 1. 


{d] Unlawful taking of personal- 


Lowder, 35 Ark. 


Gilmore, 2 


ode eR 


‘TRESPASS 


ty.—Ward v. Forbus, 104 So. 765, 213 
Ala. 306. 


28. Ala.—Stockburger v. Aderholt, 
86 So. 464, 204 Ala. 557. 


Tll.— Koester v. Cowan, 
252): 


Ky.—Kentucky Midland R. Co. v. 
Stump, 12 Ky.L. 316. ee 


N.Y.—Allaback v. Utt, 51 N.Y. 651 
mem; Smalling v. Jackson, 117 N.Y.S. 
268, 133 App.Div. 382. 


Pa.—Kennedy v. Erdman, 24 A. 643, 
150 Pa. 427. 


S.C.—Baxley v. Barnwell Lumber 
€o:, 101 °S.B. 646, 113°S.C. 109. 


29. Ala.—Mobile & O. R. Co. V. 
Turner, 96 So. 707, 209 Ala. 667; 
Burns v. Campbell, 71 Ala. 271. 


: jll—Mead v. Pollock, 99 Ill.App. 
51. 


Iowa.—Young v. Gormley, 93 N.W. 
565, 119 Iowa 546. 


Ky.—Andrews v. Singer Mfg. Co., 
48 S.W. 976, 20 Ky.L. 1089. 


Minn.—Carli v. Union Depot, etc., 
Co., 20 N.W. 89, 32 Minn. 101. 


Miss.—Keystone Lumber, etce., 
v. McGrath, 21 So. 301. 


Mo.—Prueitt v. Cheltenham Quarry 
Co., 33 Mo.App. 18; Ross v. New 
Home Sewing Mach. Co., 24 Mo.App. 
353; McMenamy vy. Cohick, 1 Mo. 
App. 529. 


N.C.—Gwaltney v. Scottish Caro- 
lina Timber, etc., Co., 20 S.E. 465, 115 
N.CA579. 


Porto Rico.—Gonin v. 
Porto Rico Fed. 451. 


Tex.—Nafe v. Hudson, 47 S.W. 675, 
19 Tex.Civ.App. 381. 


N.S.—Bell v. Foley, 51 N.S. 1. 


30. Grier v. Ward, 238 Ga. 145 
(where defendant removed plaintiff's 
goods from his land in an improper 
manner, punitive damages cannot be 
recovered if plaintiff had wrongfully 
placed them there). 


31. Major v. Pulliam, 
(Ky.) 582; Tyson v. Ewing, 
Marsh. (Ky.) 185. 


32. Adams v. Lorraine Mfg. Co., 71 
A. 180, 29 R.I. 333. See Backer v. 
Penn Lubricating Co., 162 F. 627, 89 
C.C.A. 419; and cases infra this note 
and notes. 


[a] Advice of counsel.—Where, in 
a suit against receivers to recover 
timber lands, they sold and permit- 
ted the removal of the timber pend- 
ing an appeal, in which they were 
held to have no rights in the land, 
the fact that they acted under the 
advice of counsel was merely avail- 
able to show good faith on the issue 
of exemplary damages. Conn vy. Rice, 
204 FV 181) 122°:0.C. A. 417. 


[b] _Brroneous survey.—Joseph 
Chew Lumber, ete., Mfg. Co. v. Home 
Sound Timber Co., 18 B.C. 312. 


[c] Mistake as to legal right to 
destroy another’s personalty.—Franz 
v. Hilterbrand, 45 Mo. 121 (entry on 
plaintiff’s land and killing his horses 


87 I1l.App. 


Co. 


Robledo, 6 


3 Dana 
Seed 


MIEN a rat oe 


es 


243-244 


passer,?° although it is sometimes said that the jury 
can always give smart money.*? 


[§ 244] 4. Willful Acts Done in Good Faith. 
Exemplary damages will not usually be allowed where 
the trespass was under claim of right in good faith,*” 
as under claim of title to land,?* or under mistake 


in the belief that they had glanders 
and that that gave a right). 


[d] Mistake as to right to take 
another’s personalty.—Stell v. Pas- 
chal, 41 Tex. 640; Barrett Bros. v. 
Felie, 98 S.E. 671, 124 Va. 512. 


[e] Cutting timber.—Green NG 
Southern Timber Co., 291 F. 582; Dar- 
nell v. Wilmoth, 72 S.E. 1023, 69 W- 
Va. 704; Joseph Chew Lumber, etce., 
Mfg. Co. v. Howe Sound Timber Co., 
HS B.G-234 2. 


{f] Parking aeroplane. — Where 
the actual damages resulting from 
using space in front of a lot for park- 
ing an aeroplane were not large, no 
special damages were claimed, and 
the acts alleged in the lot owner’s 
declaration in trespass, though done 
against his protest, were apparently 
done in good faith under a leave from 
the owner of an adjoining lot, to land, 
in front of which the aeroplane was 
moved when its owner learned of 
plaintiff's objections, exemplary dam- 
ages will not be allowed. Anderton 
v. Watkins, 120 A. 175, 122 Me. 346. 


33. U.S.—Murray v. Pannaci, 130 
By, 529, 65. C.C.A... 153. 


Ga.—Georgia R., ete., Co. v. Gard- 
ner, 42 S.E. 250, 115 Ga. 954; Scott v. 
Mathis, 72 Ga. 119. 


Ill.—Leiter v. Day, 35 Ill.App. 248. 


Ky.—Himler Coal Co. v. Kirk, 275 S. 
W. 371, 210 Ky. 28.. 


Mich.—Allison  v. 
Mich. 542. 


N.J.—Hollister v. Ruddy, 48 A. 520, 
66 N.J.Law 68. 


N.C.—Hays v. Askew, 52 N.C. 272. 


Pa.—Blair Iron, etc., Co. v. Lloyd, 
1 Walk. 158. 3 


S.C.—Perry v. Jefferies, 39 S.E. 515, 
61 S.C. 292. 


Wis.—Scheer v. Kriesel, 
138, 109 Wis. 125. 


Eng.—McArthur v. Cornwall, [1892] 
AC OLe TBS 


[a] Thus in an action against coal 
company for damages for entering 
plaintiffs’ land in constructing rail- 
way line, right to which coal company 
claimed under its deeds, punitive 
damages held not recoverable. Him- 
ler Coal Co. v. Kirk, 275 S.W. 371, 210 
Ky.. 28. 


[b] Claim of license to enter 
realty and cut trees.—Hollister v. 
Ruddy, 48 A. 520, 66 N.J.Law 68. 


[c] Mistake as to ownership.— 
Hazelton v. Week, 6 N.W. 309, 49 Wis. 
661, 35 Am.R. 796. 


[d] Right as owner to remove 
roof of house in tenant’s possession. 
—Allison vy. Chandler, 11 Mich. 542. 


[e] Right to enter under process. 
—Goldstein v. Miller, 93 Ill.App. 103. 


[f] Care in examining title.—A 
purchaser, removing a house on the 
land to other lands before making a 
complete examination of the title, 
cannot claim that he acted in good 
faith, preventing recovery of punitive 
damages. Sloan y. Glenn, 101 S.B. 
823, 113 S.C. 387. 


Chandler, 11 


85 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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as to ownership of personalty taken under process,** 
but may be awarded even in such case if there are 
circumstances of aggravation;*® and defendant may 
be lable for punitive damages where the act was 
done under claim of right but against plaintiff's 
protest,°° or from a bad motive,” or if the act was 
done forcibly,?* and either against protest,®® or with 
gross negligence of defendant in ascertaining his 


rights.*° 


[§ 245] 5. Acts Punishable as Crimes. Where de- 
fendant is lable criminally for the same act, the doc- 
trine is occasionally held that exemplary damages 
cannot be recovered,*! or at least that the court 
will be slow to inflict them where defendant has been 


punished eriminally.*? 


[§ 246] 6. Amount of Exemplary Damages. Ex- 
emplary damages may be given in view of the 


34. 


35. Friedenthal v. Goodloe, 81 So. 
5538, 202 Ala. 611; Clark v. Milligan, 
28 B.C. 22. 


[a] Thus, where seller unlawful- 
ly broke and entered buyer’s dwelling 
house and removed furniture under 
chattel mortgage, buyer could recov- 
er punitive damages, including rea- 
sonable attorney’s fees. M. J. Rose 
Co. v. Lowery, 169 N.E. 716, 33 Ohio 
App. 488. 


[b] Conduct of officers in search 
of illegal stilL—McClannan v. Chap- 
lain, 116 S.E. 495, 136 Va. 1. 


[ec] Retaking of mule traded.— 
Bartlett v. Chaviers, 69 So. 975, 14 
Ala.App. 279. 


[d] Retaking, after purchase 
money notes paid.—Garden v. Hous- 
ton Bros., 50 So. 1030, 163 Ala. 300. 


36. Goodson v. Stewart, 46 So. 239, 
154 Ala. 660; Louisville, etce., R. Co. v. 
Smith, 37 So. 490, 141 Ala. 335; Clin- 
ton v. Franklin, 83 S.W. 142, 26 Ky. 
LL. 1053; Cumberland Tel., etc., Co. v. 
Cassedy, 29 So. 762, 78 Miss. 666. 


{a] Rule applied: (1) Where city 
jaid sidewalk on plaintiff’s land after 
repeated protests by plaintiff to its 
officers. Clinton v. Franklin, 83 S.W. 
142, 26 Ky.L. 1053. (2) Where tele- 
phone company cut off top of plain- 
tiff’'s trees in the street, after per- 
mission refused, although authorized 
by the city council and marshal to 
do so. Cumberland Tel., etc., Co. v. 
Cassedy, 29 So. 762, 78 Miss. 666. 


Against protest generally see supra 
§ 243. 

37. Miller v. Rambo, 64 A. 1053, 73 
N.J.Law 726 (use by road overseer of 
his office to pay a private grudge). 


38. Hammond v. Sullivan, 99 N.Y. 
S. 472, 112 App.Div. 788. 


39. Medairy v. McAllister, 55 A. 
461, 97 Md 488; Cosgriff v. Miller, 
68 P. 206, 10 Wyo. 190, 98 Am.S.R. 
977. 


[al Rule applied: (1) Where de- 
fendant grazed sheep on plaintiff's 
land, after warning not to do so, and 
- armed his herders. Cosgriff v. Miller, 
68 P. 206, 10 Wyo. 190, 98 Am.S.R. 
977. (2) Where defendant seized 
plaintiff's goods on the false idea 
that he was guilty of a criminal of- 
fense in having them in his posses- 
sion, being protected by a detective 
and against plaintiff’s protest, puni- 
tive damages may be given, although 
plaintiff acted by advice of counsel 
and in an effort to punish violators 
of the law. Medairy v. McAllister, 65 
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enormity of the offense, rather than the compensa- 
tion to plaintiff.4? No hard and fast rule for meas- 
uring exemplary damages ean be declared.*4 
character and standing of the parties, maliciousness 
of the act, and the finances of the defendant*® are 
to be considered, and the amount may be such as 
would deter others from like acts.*¢ 
not be disturbed unless manifestly excessive.*7 


The 


An award will 
If, 


however, an excessive verdict is rendered, it will 


not be permitted to stand.*8 


[§ 247] E. Measure of Damages*9—1. Amount 
Awarded in General. 
the general rule is that the measure of damages in 
trespass actions is such sum as will compensate the 
person injured for the loss sustained.®? 


As in other tort actions,°° 


In many 


cases the amount is not susceptible of exact, pecuni- 


tion.®2 


Sullivan v. Dee, 8 Ill.App. 263.7, A. 461, 97 Mad. 488. 


40. Beaudrot v. Southern R. Co., 
48 S.E. 106, 69 S.C. 160. 


41. Moyer v. Gordon, 14 N.E. 476, 
113 Ind. 282 (for forcible entry); Bed- 
dall v. Maitland, 17 Ch.D. 174. Contra 
Cosgriff v. Miller, 68 P. 206, 10 Wyo. 
190, 98 Am.S.R. 977. 


42. Bendich v. Scobel, 31 So. 703, 
107 La. 242. 


43. Day v. Woodworth, 13 How. 
(U.S.) 363, 14 L.Ed. 181. 


44. Sperry v. Hurd, 185 S.W. 170, 
267 Mo. 628. 


45. Sperry v. Hurd, supra. 

46. Sperry v. Hurd, supra. 

47. See cases infra this note. 

[a] Amounts held not excessive.— 


(1) .$3000, in trespass quare elausum 
accompanied by violence and insult, 
although twenty dollars covered the 
actual damage. Johnson vy. Hanna- 
han,, 34 S.C.L. 425. (2) $1,365, for 
destruction of plants and fiowers in 
greenhouse for which $1,135 was al- 
lowed as actual damages. Gregory v. 
Sorenson, (Iowa) 242 N.W. 91. (3) 
$1200, in action for assault upon 
plaintiff’s home and property ‘in the 
nighttime by the throwing of rocks, 
accompanied by riotous language, al- 
though the physical damage was 
small, where plaintiff’s testimony 
showed circumstances in aggravation 
which would sustain a substantial 
verdict. Muenkel v. Muenkel, 173 N. 
W. 184, 148 Minn. 29. (4) $600, for 
forcibly expelling plaintiff's wife and 
removing his furniture and pulling 
down the house which was of little 
value. Cook v. De La Garza, 9 Tex. 
358. (5) $500, for breaking into 
plaintiff’s house to distrain for rent, 
although he was absent at the time 
and so was not disturbed. Mayfield 
v. White, 1 Browne (Pa.) 241. (6) 
$500, for pulling down plaintiff's 
house after threat to do so if plain- 
tiff’s daughter did not yield to his 
solicitations to sexual intercourse. 
Chapman y. Kincaid, 8 Humphr. 
(Tenn.) 150. (7) ($500, for trespass 
committed in a violent, high-handed 
way, although in the belief by de- 
fendant that he had a right of way. 
Golding v. Williams, 23 8.C.L. 92. (8) 
$3338, for ' erecting telegraph _ line 
across land. Dobson v. Postal Tel. 
Cable Co., 60 S.E. 948, 79 S.C. 429. 
(9) $3825, for tearing down the wall 
of plaintiff's building and converting 
the bricks, although the actual dam- 
age was only one hundred dollars. 
Zimmerman y. Bonzar, 16 A. 7i, 1 
Mon. (Pa.) 341. (10) $300 awarded 
by verdict awarding $100 actual dam- 


ary admeasurement, but must rest largely in discre- 


ages for sewer contractor’s trespass 
in throwing dirt on plaintiffs’ land. 
Hyre v. Becker, (Mo.App.) 18 S.W. 
(2d) 137. (11) $200, against a jus- 
tice of the peace who connived at dis- 
possess proceedings. Evertson v- 
Sutton, 5 Wend. (N.Y.) 281, 21 Am.D. 
217. (12) $40, for a net worth twelve 
dollars is not. excessive where plain- 
tiff was fishing in a navigable stream 
and defendant cut it, claiming exclu- 
Sive right to fish there. Rose v. Bel- 
yea, 12 N.B. 109: (13) £500, for en- 
tering plaintiff’s lands while drunk, 
threatening to shoot game, swearing 
at him and threatening as a magis- 
trate to commit him, although there 
was no actual damage. .Merest v. 
Harvey, 1 Marsh. 139, 5 Taunt. 442, 15 
Rev.Rep. 548, 1 E.C.L. 230, 128 Re- 
print 761. 


48. Cumberland Tel., etc., Co. v. 
Cassedy, 29 So. 762, 78 Miss. 666 (five 
hundred dollars for cutting eight feet 
from the top of ornamental ‘shade- 
trees where actual damage is small); 
Broughton v. Singleton, 11 S.C.L. 338 
(three hundred dollars for hunting 
in plaintiff’s field apparently aban- 
doned and not knowing it was plain- 
tiff’s, plaintiff having previously for- 
bidden hunting on his land and hav- 
ing ordered defendant off, but having 
himself precipitated a scuffle which 
ensued). 


49. Generally see Damages § 180 
et seq. 


50. See Damages § 180. 


51. Cochran v. City of Wilming- 
ton, 77 A. 963, 23 Del. 315. 


[a] Substantial damages could be 
recovered where defendant’s agent 
searched plaintiff’s room for stolen 
goods, though he did nothing rude 
and his manner was not abuSive nor 


|'threatening. Dixie Const. Co. v. Mc- 


Cauley, 101 So. 601, 211 Ala. 683. 


58. See cases infra this note. 
[a] Amount of damage for humi- 
liation, inconvenience, and trouble 


caused by seizure and disposition of 
household goods is within court’s dis- 
cretion. Shelton v. Pentecost, 119 So. 
375, 9 La.App. 155. 


[b] Award held proper.—Award 
of two hundred and fifty dollars dam- 
ages, to purchaser of furniture 
against seller entering premises and 
removing furniture while purchaser 
was in jail, held proper. Burgess v. 
Katz, 120 So. 526, 10 La.App. 355. 


[c] Reductions.—Assignee remoy- 
ing timber in bad faith held not en- 
titled to reduction for twenty-five per 
cent. of manufactured price of lum- 
ber paid for use of lumber mill under 
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[§ 248] 2. Damages Accruing after Action 
Brought.®*? In an action for trespass an owner can 


recover only the damages which he has sustained 
up to the commencement of the action;** but all 
damages growing out of the act as.its direct and 
natural result can be recovered, although accruing 
Hence, if the injury is not 
only immediate, but from its very nature permanent, 
and must continue to produce injury independent of 
any subsequent wrongful act, all damages resulting 
both before and after the commencement of the 
suit may be recovered in one action.°® 
be no recovery for special damages accruing after 
the date of the writ,°’? or for damages which were 
not the necessary and natural result of the acts 


after action brought.°® 


complained of.°* 


[§ 249] 3. Injuries to the Person. 


circumstances. Leopold v. Bradford- 
Hutchinson Lumber Co., 133 So. 379, 
172 La. 110. 


53. See also infra § 253. 


54. Gulf, etc., R. Co. v. Hartley, 
41 So. 382, 88 Miss. 674; Stowers v. 
Gilbert, 51 N.E. 282, 156 N.Y. 604, 605; 
Pappenheim v- Metropolitan Hl. R. 
Co., 28 N.E. 518, 128 N.Y. 436, 26 Am. 
S.R. 486, 13 L.R.A. 401; Archibald v. 
Davis, 49 N.C. 133. 


[a] Rule applied in action: (1) 
For piling dirt on premises. Mott v. 
Lewis, 65 N.Y.S. 31, 52 App.Div. 560. 
(2) To recover damages resulting 
from the construction of a railroad 
in front of the upland of plaintiffs 
and thus intercepting their access to 
a river. Rumsey v. New York, etc., 
R. Co., 17.N. Y.S. 672, 68 Hun 205. (3) 
To recover for a diversion of water 
from a brook which fed a mill pond. 
Covert v. Valentine, 21 N.Y.S. 219, 
220 [rev 36 N.E. 597, 141 N.Y. 521, 
38 Am.S.R. 826]. (4) To restrain 
the encroachment of a wall upon 
plaintiff’s property and for damages. 
Goldbacher v. Eggers, 76 N.Y.S. 881, 
38 Misc. 39. 


[b] Where trees are cut before 
but not carried away until after the 
writ there can be no recovery for the 
carrying away. Archibald v. Davis, 
49 N.C. 133. 


55. Ill.—Chicago, ete, R. Co. v. 
Hoag, 90 Ill. 339. 
Md.—Stanton y. Lapp, 77 A. 672, 


113 Md. 324. 


Mo.—Williams v. Missouri Furnace 
Co., 13 Mo.App. 70. 


N.C.—Frisbee v. Marshall, 30 S.E. 
21, 122 N.C. 760. 


Pa.—Wolf v. Wolf, 28 A. 164, 158 
Pa. 621. 


Tenn.—Johnson Vv. 
Humphr. 569. 


[a] Statement of rule.—‘“The au- 
thorities are uniform and clear in 
maintaining the principle that the 
natural results of a wrongful act are 
understood to include all the damage 
to the plaintiff of which such act was 
the efficient cause, though in point of 
time the damage did not occur until 
some time after the act done. To 
such an extent is this principle car- 
ried, for the purpose of accomplish- 
ing justice, and securing to parties 
full compensation for wrongs suf- 
fered, that the proof of actual dam- 
ages may extend to all facts which oc- 
cur and grow out of the original in- 
jury, even down to the day of the 


Perry, 2 
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ed, the measure of damages for a physical injury is 
such sum, so far as it is susceptible of estimate in 
money, as will compensate plaintiff for all losses, 
subject to the limitations imposed by the doctrines 
of natural and proximate causes, and of certainty, 
which he has sustained by reason of the injury.°° 
Where the effect of an unlawful act committed with 
violence on the person of another is to make him 
nervous and unable to carry on his business, damages 
may be recovered, not for mental anguish, but for in- 
jury to health and business;®° but if the injuries 
result from plaintiff’s voluntary action as an inter- 
vening cause, damages are not recoverable.®* 


[§ 250]: 4, Injuries to Personalty. For a taking 
and converting of personalty its value is ordinarily 


the measure of damages,*? which value is determined 


Broadly stat- 


verdict; the exception to this rule 
excluding only such facts as not only 
happened since the institution of: the 
action, but which furnish of them- 
selves sufficient ground for a distinct 
suit.” Corner v. Mackintosh, 48 Md. 
374. 


{b] Applications of rule.—(1) In 
an action for injury to plaintiff’s land 
from water which escaped from de- 
fendant’s tank and froze on plaintiff's 
land injury from its melting can be 
recovered, although it accrued after 
the action was brought. Chicago, 
ete, (RCo: Ve hoae, 90-839) Hie) 
The death of a slave resulting after 
the beginning of the action from a 
beating for which the action was 
brought or results from the beating 
more serious than at that time sup- 
posed. Johnson vy. Perry, 2 Humphr. 
(Tenn.) 569. (3) Where the taking 
of timber was a single act but part 
was hauled away after the beginning 
of the action it can all be recovered 
io Wolf v. Wolf, 28 A. 164, 158 Pa. 


56. Chicago, ete., R. Co. v. Hoag, 
90 Ill. 339; Dietzel v. New York, 112 
N.E. 720, 218 N.Y. 270. 


[a] Erecting wall.—Where a lot 
owner sues to enjoin a trespass: by 
the adjoining owner’s entering his 
premises, cutting off the cornice of 
his house situated thereon, and erect- 
ing a wall of a building on his 
ground, and the trespasser has no 
power to condemn the property, the 
court can render judgment for such 
damages only as have then accrued, 
and not for permanent damages. 
Stowers v. Gilbert, 51 N.E. 282, 156 
N.Y. 600. 


57. Johnson v. Perry, 2 Humphr. 
(Tenn.) 569 (medical bill contracted 
and paid after the beginning of an ac- 
tion for beating plaintiff’s slave can- 
not be recovered for, being a collater- 
al result, but the slave’s death could 
be, being an immediate result). 


58. Patchen v. Keeley, 14 P. 347, 
19 Nev. 404. 


59. See Damages § 181. 


60. Shellabarger v. Morris, 91 S. 
W. 1005, 115 Mo.App. 566. 


61. Clifford v. Metropolitan Life 
Ins. Co., 248 S.W. 180, 197 Ky. 828, 32 
A.L.R. 919. 


_ [a] Intervening cause. — Where 
insured had exchanged two industrial 
policies for a straight life policy, 
which had been delivered to insured, 
but no release had been executed, the 
agents of the insurer went to insured’s 


as of the time of the taking,®? and is the market 


home, which they entered by stealth 
and by force, and took the life policy 
from the possession of insured’s wife, 
who pursued the agents, but became 
exhausted and fell, whereby she was 
injured, she was not entitled to re- 
cover for such injuries from the in- 
surer; her action in pursuing the 
agents being voluntary, and consti- 
tuting an intervening cause between 
the occurrences at the house and the 
fall causing injury. Clifford  v. 
Metropolitan Life Ins. Co., 248 S.W. 
180, 197 Ky. 828, 32 A.L.R. 919. 


62. Ala.—Central of Georgia Ry. 
ne v. Barnett, 124 So. 868, 220 Ala. 
284. 


Cal.—Maye v. Yappen, 23 Cal. 306 
(gold). 

Iowa.—Bever v. Swecker, 116 N.W. 
704, 137 Iowa 721. 


La.—Tensas Delta Land Co. v. 
Fleischer, 62 So. 129, 132 La. 1021. 


Dee bate oe = v. Johnson, 19 Me. 


Pa.—MeclInroy v. Dyer, 47 Pa. 118. 


[a] Rule applies, even though ac- 
tion is also for trespass to real prop- 
erty. Central of Georgia Ry. Co. v. 
Barnett, 124 So. 868, 220 Ala. 284. 


[b] If property belongs to tres- 
passer the measure of damages is 
not the value of property taken by the 
trespasser, if the trespass is merely 
technical. Green v. Longville Lum- 
ber Co., 85 So. 596, 147 La. 576. 


63. U.S.—Conard v. Pacific Ins. 
Co., 6 Pet. 262, 8 L.Ed. 392. 


yteesne a i v. Pond, 29 Conn. 


Ill.— Gilson vy. Wood, 20 Ill. 37. 
Aes bes sot ae v. Schindel, 12 Md. 


Ppa cee v. Robinson, 61 Miss. 


Mo.—Walker v. 
289. 


N.H.—Adams v. Blodgett, 47 N.H. 
219, 90 Am.D. 569. 


Vt.—Gray v. Stevens, 28 Vt. 1, 65 
Am.D, 216. 


Wis.—Ingram vy. Rankin, 2 N.W. 
755, 47 Wis. 406, 32 Am.R. 762. 


Ont.—Maxwell v. Crann, 13 U.C.Q. 
lad PATE 


_ {a] Highest market value while 
in hands of taker is not the measure. 
Ingram vy. Rankin, 2 N.W. 755, 47 
Wis. 406, 32 Am.R. 762. 


Borland, 21 Mo. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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value, if the thing has a market value,** and not 
their special value to plaintiff.6° The value must 
be allowed as damages when there is a complete 
taking,®® or total destruction®’ and interest on the 
value from the time of taking should be given,®® 
and damages for any injury done in the taking may 
be added®® together with damages for humiliation, 
inconvenience and trouble caused;7° but specula- 
tive profits may not be awarded.7: Where the per- 
sonalty is not converted or destroyed, the measure 
of damages is compensation for the injury.‘?. For 
injury to chattels the diminished value is ordinarily 
the measure’? and the value should be proved to 
enable the jury to determine it.74 Where, however, 
personal property m the actual use of the owner 
is injured by a trespasser so that the owner is de- 
prived of the use of it, the special damage neces- 
sarily and proximately attendant on such priva- 
tion may be proven to augment the damages be- 
yond thé diminution in value of the thing injured." 
When chattels are merely removed from realty no 
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right is asserted in them so plaintiff cannot recover 
their value.7° Where plaintiff is evicted from realty 
he cannot recover the value of his personalty there- 
on if defendant offers to give it to him, although 
not allowed to enter and get it.77 Substantial dam- 
ages may be given for deprivation of personalty by 
injury to it, although plaintiff incurred no out- 
of-pocket expense.** If personal property attached 
to the realty is injured, the measure of damages is 
its extrinsic value as detached and separated there- 
from.*® Where plaintiff has got back the property 
which defendant wrongfully converted, the measure 
of damages is the sum paid to obtain the property.*° 


[§ 251] 5. Injuries to Realty—a. In General. 
Every trespass is considered to result in legal in- 
jury, entitling plaintiff at least to nominal dam- 
ages;*! and for actual damages sustained an amount 
that will compensate him is ordinarily awarded.*? 
For an injury to the land itseif, the general rule 
as to the measure of damages is the difference in 
value of the land before and after the trespass,** 


64 Gardner v. Field, 1 Gray 
(Mass.) 151; Coolidge v. Choate, 11 
Mete. (Mass.) 79; Hopple v. Higbee, 
23 N.J.Law 342; Campbell v. Wood- 
worth, 26 Barb. (N.Y.) 648 [rev on 
other grounds 20 N.Y. 499]; King v. 
Orser, 11 N.Y.Super. 431. 


[a] Price obtained at sale on ex- 
ecution is not conclusive as to the 
value but other evidence can be con- 
Sidered to ascertain the real value. 


hy Bacco v. Hurlburt, 2 Ont.App. 
146. 
65. Brown v. Allen, 35 Iowa 306 


(their value by virtue of a contract 
plaintiff had made is not the measure 
of damages). But see Stanton v. Cox, 
18 La. 508 (price limited by a con- 
Signor of goods is a proper measure 
of damages for their taking). 


66. Wooley v. Carter, 7 N.J.Law 
$5, 11 Am.D. 520 (damages cannot be 
confined to the injury from the tak- 
ing on the ground that property did 
not pass). 


[a] Where there is a forcible tak- 
ing the question of conversion is im- 
material. Griffin v. Martel, 58 A. 788, 
Orbis. LOE 


{b] Value and cost of restoration. 
—Value of property at time of de- 
struction and reasonable cost to re- 
store damaged property are questions 
to be determined in respect to dam- 
ages recoverable. Hancock v. George 
R. Curtis Paving Co., 300 P. 65, 114 
Cal.App. 624. 


67. Stephens v. 
App.) 239 S.W. 600. 


[a] Under statute.—The measure 
of damages recoverable under Rev. 
St. (1919) § 4249, for the malicious 
and wanton destruction of personal 
property which has been totally de- 
stroyed is the reasonable market val- 
ue of the property immediately be- 
fore destroyed. Stephens v. Saun- 
ders, (Mo.App.) 239 S.W. 600. 


68. Md.—Moore vy. Schultz, 31 Md. 
418. 


Miss.—Black v. Robinson, 61 Miss. 


Saunders, (Mo. 


Mo.—Walker v. Borland, 21 Mo. 


289. 
Pa.—MecInroy v. Dyer, 47 Pa. 118. 
$.c.—Jones v. McNeil, 18 S.C.L. 
466. Z 


Wis.—Ingram v. Rankin, 2 N.W. 
755, 47 Wis. 406, 32 Am.R. 762. 


Ont.—Maxwell v. Crann, 13 U.C.Q. 
B53. 


[a] Value of its hire may be giv- 
en instead of interest. Jones v. Mc- 
Neil, 18 S.C.L. 466. 


: 69. Packer vy. Johnson, 10 S.C.L. 


70. Shelton v. Pentecost, 119 So. 
375, 9 La.App. 155; Mosback v. Smith 
roe Sheep Co., 210 P. 910, 65 Mont. 


71. Butler v. Collins, 12: Cal. 457; 
Stell v. Paschal, 41 Tex. 640. 
72. Hewitt v. Johnson, 159 A. 148, 


10 N.J.Mise. 312; Baron v.-Drewery, 
4 Sask.L. 26 (no damages proved). 


[a] Oil well casing.—Where de- 
fendant tried to draw casing from 
oil well without plaintiff’s permis- 
sion, and a part of the casing fell 
back in the well, the measure of the 
damages was the value of the casing 
destroyed, less the expense of draw- 
jing it, if plaintiff could not have 
drawn the destroyed casing for the 
same expense that he incurred in 
drawing the other portion, or merely 
the value of the destroyed casing if 
he could have drawn all the casing 
including that destroyed at the same 
expense necessarily incurred in 
drawing other part not destroyed. 
Carter v. Haynes, (Tex.Civ.App.) 269 
S.W. 216. : 


73. Cookman v. Nill, 81 Mo.App. 
297 (mending articles injured and 
curing horses injured is part of this). 


[a] Value immediately before re- 
moval and immediately after return. 
—Compensation for malicious tres- 
pass by removing household goods 
from a dwelling house is limited to 
the difference in the value of the 
property immediately before its re- 
moval and its value immediately aft- 
er its return, and in addition there- 
to the owner is entitled to recover 
for the expense of returning it and 
the value of its use during detention 
and the value of destroyed articles at 
the time of taking. Mosback v. Smith 
Bros. Sheep Co., 210 P. 910, 65 Mont. 
42. 


74, Snedecor v. Pope, 39 So. 318, 
143 Ala. 275. 

75. Graves v. Baltimore, etc. R. 
Co., 69 A. 971, 76 N.J.Law 362. 

76. Sinclair v. Tarbox, 2 N.H. 135; 
Hammond v. Sullivan, 99 N.Y.S. 472, 
112 App.Div. 788. 


77. Freelove v. Gould, 45 P. 454, 
3 Kan.App. 750. 


78. The Mediana, [1900] A.C. 113. 


79. Chudy v. Larkin, 129 N.W. 755, 
27 S.D. 86. g 


80. Ford v. Williams, 24 N.Y. 359. 
See Vedder v. Van Buren, 14 Hun (N. 
Y.) 251 (in an action to recover dam- 
ages occasioned by the sale of cer- 
tain personal property of plaintiff by 
the collector of a village acting un- 
der the authority of defendants, the 
measure of damages where the prop- 
erty has been bid in by plaintiff or for 
his benefit is:the amount bid and 
paid). 


81. See cases infra this note; 
supra § 225. 


[a] Proof required:—(1) In an ac- 
tion of trespass quare clausum fregit 
it is only necessary for plaintiff to 
prove that he was in possession of the 
Jand, and that defendant entered 
thereupon without right, such proof 
entitling plaintiff to recover at least 
nominal damages, without any proof 
of injury, and on proof of injury to 
products of the soil plaintiff may re- 
cover compensatory damages. Indi- 
ana Pipe Line Co. v. Christensen, 123 
N.E. 789, 188 Ind. 400. (2) One suing 
for a trespass on real estate need not 
to recover a verdict prove affirmative- 
ly that he has sustained any particu- 
lar amount of damages, since every 
unauthorized entry on the land of 
another is a trespass, and the latter 
sustains a legal injury entitling him 
to a verdict for some damages. Stan- 
ton v. Lapp, 77 A. 672, 113 Md. 324. 


82. Hancock v. George R. Curtis 
Paving Co., 300 P. 65, 114 Cal.App. 
624;. Gasque v. Ball, 62 So. 215, 65 
Fla. 383; McGuire v. Lovelace, (Ky.) 
128 S.W. 309; Hewitt v. Johnson, 159 
A. 148, 10 N.J.Mise. 312. 


[a] In Louisiana, where the tres- 
pass is wanton and constitutes a 
quasi offense, damages may be al- 
lowed for invasion of plaintiff’s right, 
and these are not limited to the 
amount of the injury. Le Bleu v. 
Vacuum Oil Co., 132 So. 776, 15 La. 
App. 689 [den reh 132 So. 233, 15 La. 
App. 689]. 


ss. Ala.—Craft v. Craft, 95 So. 901, 
209 Ala. 226; Southern Ry. Co. v. 
Cleveland, 53 So. 767, 169 Ala. 22; 
Buck v. Louisville, etc., R. Co., 48 So. 
699, 159 Ala. 305; Atlanta, etc., R. Co. 
v. Brown, 48 So. 73, 158 Ala. 607; 
Gosdin v. Williams, 44 So. 61i, 151 


and 
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and this means the difference in value of the entire 
tract, not merely the ground at the exact place of 
If the property destroyed or damaged 
has no market value, the fair, actual value may be 
considered.8® There are exceptions to the rule based 
on diminution of value, especially where in the 
nature of things the value of the part destroyed fur- 


injury.°* 


Ala. 592; Brinkmeyer v. Bethea, 35 
So. 996, 139 Ala. 3876; Jackson v. 
Bohlin, 75 So. 697, 16 Ala.App. 105. 


Cal.—Hancock v. George R. Curtis 
eee ne Co., 300 P. 65, 114 Cal.App. 
624. 


Fla.—Gasque v. 
65 Fla. 383. 


Ind.—Delaware County, etc., Tel. 
we v. Fisk, 81 N.E. 1100, 40 Ind.App. 
348. 


Kan.—Chicago, etc., R. Co. v. Will- 
ets, 25 P. 576, 45 Kan. 110. 


Ky.—Maysville v. Stanton, 14 S.W. 
675, 12 Ky.L. 586. 


Me.—Borneman vy. Milliken, 124 A. 
200, 123 Me. 488. 


Minn.—Barnett v. St. Anthony 
Falls Water Power Co., 22 N.W. 535, 
33 Minn. 265. 


Mo.—Ritchie v. State Board of 
Agriculture, (App.) 297 S.W. 435; 
Barnes v. Arkansas-Missouri Power 
Co; 281 S.w: 93, 220 Mo.App. ) 141; 
Ritchie v. State Board of Agriculture, 
266 S.W. 492, 219 Mo.App. 90; Tegeler 
v. Kansas City, 68 S.W. 953, 95 Mo. 
App. 162; Williams v. Missouri Fur- 
nace Co., 13 Mo.App. 70. 


N.J.—Manda v. Orange, 72 A. 42, 
77 N.J.Law 285; Freeman v. Sayre, 2 
A. 650, 48 N.J.Law 37; McGuire v. 
Grant, 25 N.J.Law 356, 67 Am.D. 49. 


N.Y.—Disbrow v. Westchester 
Hardwood Co., 58 N.E. 519, 164 N.Y. 
415 [rearg den 60 N.E. 1110, 167 N. 
Y. 572); Mott v. Lewis, 65 N.Y.S. 31, 
52 App.Div. 558. 


Ohio.—Greif v. Kiewell, 18 OhioCir. 
Ct.N.S. 450. 


Pa.—Duffield v. Rosenzweig, 23 A. 
cain Pa. 520 [aff 24 A. 705, 150 Pa. 


S.D.—Chudy v. 
755, 27 S.D. 86. 


Tex.—Bingham v. Johnson, (Civ. 
App.) 7 S.W.(2d) 665. j 


Va.—Honaker Lumber Co. v. Kiser, 
113 S.E. 718, 134 Va. 50. 


W.Va.—Rowe v. Shenandoah Pulp 
Co., 26 S.E. 820, 42 W.Va. 551, 57 Am. 
S.R. 870. 


At ope Maia v. Rogers, 31 Man. 


N.S.—Bowen v. 
507. 


[a] Difference in market value.— 
Chicago, ete., R. Co. v. Willets, 25 P. 
576, 45 Kan. 110. 


_{b]. Burning old house.—In an ac- 
tion for burning an old house, the 
price of new lumber is not the test 
of the damages, but the true measure 
is the difference between the value of 
the premises before and just after 
the destruction. Wetzel v. Satter- 
white, 125 S.W. 98, 59 Tex.Civ.App. 


{[c] Destruction of perennial crop. 
—wWard v. Chicago Ry., 63 N.W. 1104, 
61 Minn. 449. 


[d] Casting earth on land.—iIn an 
action for trespass in casting and im- 
posing earth on plaintiff's lot, the 
measure of damages is, in general, 


Ball, 62 So. 215, 


Larkin, 129 N.W. 


Jones, 2 N.S.Dec. 
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the difference between the value of 
the lot in’its former state and its 
value after the earth is imposed up- 
on it. Nelson v. West Duluth, 57 N. 
W. 149, 55 Minn. 497. 


[e] Excavation and removal of 
soil—For unlawful excavation and 
removal of soil, plaintiff is entitled 
to recover, not the cost of refilling, 
but the amount of the diminution of 
the value of the property by the ex- 
cavation and removal. Karst v. St. 
Paul, ete., R. Co., 22 Minn. 118, 23 
Minn. 401. 


{f] Gin injured.—Bingham v. 
Jgohnson, (Tex.Civ.App.) 7 S.W.(2d) 
665 (but holding also on a showing 
that if plant were dismantled boiler 
and engine would sell for small price, 
such price could not be taken as val- 
ue of plant). : 

[g] Growing trees injured.—Dela- 
ware County, etc., Tel. Co. v. Fisk, 
81 N.E. 1100, 40 Ind.App. 348. 


[h] Where railroad embankment 
caused the injury, the measure was 
the difference in value of property if 
road properly constructed and value 
as actually constructed. Swenson y. 
Lexington, 69 Mo. 157. 


[i] Purpose for which land used.— 
The amount representing damage to 
real property for the purpose for 
which it was being used was held 
not to be a correct measure of dam- 
ages. Kerby v. Prairie Pipe Line Co., 
4 S.W.(2d) 857, 222 Mo.App. 699. 


[j] Value of products taken from 
soil during a series of years is not 
the proper measure of damages for 
trespass upon lands. Gasque y. Ball, 
62 So. 215, 65 Fla. $83. 


[k] When action is for negligence 
or for continuing trespass the rule 
does not apply. Foust vy. Kinney, 80 
So. 474, 202 Ala. 302. 


01]. In New Hampshire the rule is 
laid down that the cost of restoring, 
the value before and after, the use 
for which the land was adapted, and 
the extent to’ which plaintiff was de- 
prived are all simply facts to be con- 
sidered in determining the damages. 
re v. Parker, 5 A. 659, 64 


aaa U.S.—Frankle v. Jackson, 30 F. 


Ala.—Gosdin vy. Williams, 
611, 151 Ala. 592. 


Kan.—Chicago, ete., R. Co. v. Will- 
ets, 25 P. 576, 45 Kan. 110. 


Minn.—Nelson v. West Duluth, 57 
N.W. 149, 55 Minn. 497, 


N. Y.—Disbrow Ve Westchester 
Hardware Co., 568 N.E. 519, 164 N.Y. 
415 [rearg den 60 N.E. 1110, 167 
N.Y. 572]; Hartshorn v. Chaddock, 
STUN Bie S976 IN. Ye TRG 7 oR Ae 
426 [rearg den 32 N.E. 648]; Morri- 
son v. American Tel., etce., Co., 101 
N.Y.S. 140, 115 App.Div. 744. 


Pa.—Irwin v. Nolde, 35 A. 217, 1 
Pa. 594, 35 L.R.A. 415. us 


Wis.—Carl v. Sheboygan, 
Co., 1 N.W. 295, 46 Wis. 625. 


[a] Cutting trees.—For cutting 
trees on plaintiff's wood lot which 
supplies his farm with fuel and fenc- 


44 So. 


etc. Rs 
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nishes the most satisfactory proof of the damage 
to the premises.*® 


[§ 252] b. Reparable and Temporary Injuries. 
Where the land ean be restored to its former condi- 
tion at a cost less than the diminution in value, if 
it is not restored, the cost of restoration,** plus com- 


ing, the value of the wood only is not 
the measure of damages. Argotsinger 
v. Vines, 82 N.Y. 308. 


[b] Building railroad in street.— 
(1) For building a railroad in the 
street the value of the use of that 
part of the street is not the measure 
of damages. Carl v. Sheboygan, etc., 
R. Co., 1 N-W. 295, 46 Wis. 625. (2) 
For building a railroad in the street 
in front of a lot the measure of dam- 


ages is the diminution in value of 
the lot. Frankle v. Jackson, 30 F. 
398. 


85. Steger v. Barrett, 124 S.W. 174, 
58 Tex.Civ.App. 331 (damage to 
leasehold). i 


86. Sittauer v. Alvin, 187 N.W. 611, 
151 Minn. 508. See Sabine, etc., T. 
R. Co. v. Johnson, 65 Tex. 389 (hold- 
ing that for flooding lands the meas- 
ure of damages is the value of grow- 
ing products of the soil and the in- 
jury to the land, not the difference in 
value before and after). 


87. Ala.—Jackson v. Bohlin, 75 So. 
697, 16 Ala.App. 105. 


Cal.—Colton vy. Onderdonk, 10 P. 
395, 69 Cal. 155, 58 Am.R. 556. 


Idaho.—Raide y. Dollar, 203 P. 469, 
34 Idaho 682. 


Iowa.—Vermilya v. Chicago, etc., 
R. Co., 24 N.W. 234, 66 Iowa 606, 55 
Am.R. 279. 


Mich.—Walters v. Chamberlin, 32 
N.W. 440, 65 Mich. 333. 


Minn.—Morgan v. City of Albert 
Lea, 151 N.W. 532, 129 Minn. 59; Zie- 
barth v. Nye, 44 N.W. 1027, 42 Minn. 
541; Barnett v. St. Anthony Falls 
Water Power Co., 22 N.W. 535, 33 
Minn. 265 (dictum). 


Mo.—Smith v. Kansas City, 30°S. 
W. 314, 128 Mo. 23; Tegeler v. Kan- 
HES City, 68 S.W. 958, 95 Mo.App. 


Mont.—Sweeney v. Montana Cent. 
R. Co., 65 P. 912, 25 Mont. 543. 


N.J.—W. <A. Manda v. City of 
Orange, 72 A. 42, 717 N.J.Law 285. 


N.Y.—Hartshorn v. Chaddock, 31 
N, Ey 991%, TOSS INSY ha 6s oT Vie ae 
[rearg den 32 N.E. 648]. 


Pa.—Lentz v. Carnegie, 23 A 219, 
145 Pa. 612, 27 Am.S.R. 717; Seely v. 
Alden, 61 Pa. 302, 100 Am.D. 642; 
Park v. Hines, 91 Pa.Super. 176. 


Tenn.—Lewisburg, etce., R. Co. vy. 
Minton, 7 Tenn.Civ.A. 71. 


Tex.— Gulf, ete, R. Co. v. MceMur- 
rough, 91 S.W. 320, 41 Tex.Civ.App. 
216; Hooper v. Smith, (Civ.App.) 53 
S.W. 65 (in which case it was held 
broadly that cost of restoration was 
the measure of damages). 


{a] Rule applied: (1) Where a 
dam built on land of third person di- 
verted water on plaintiff’s land. 
Sweeney v. Montana Cent. R. Co., 65 
P. 912, 25 Mont. 548. (2) Where grass 
roots were destroyed by fire. Ver- 
milya v. Chicago, ete, R. Co., 24 N. 
W. 234, 66 Iowa 606, 55 Am.R. 279. 
(3) Where meadow was cut by drag- 
ging logs over it. Raide v. Dollar, 
203 P. 469, 34 Idaho 682. (4) Where 
railroad siding was removed. Park 
v. Hines, 91 Pa.Super. 176. 


OO tenner tv, Hines, 91 PaSuper. 1760 


For later cases, developments and changes in the law see Annotations, same title and section number.. 
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pensation for loss of use,8* is frequently laid down 
: However, the applica- 
tion of this principle is confined to cases where the 
cost of restoration is less than the difference in the 
value of the land before and after the trespass,®® 
and of course it is limited to cases where cost of 
restoring the specific land is less than the value of 
In some jurisdictions, the measure of 
damages for temporary injury has been held to be 
the depreciation in rental value, if rented out;?* 
or, if occupied by the owner, the diminution in the 
value of the use, caused by the injury.°? 
of cost of restoration is admissible only to reduce, 
not to increase, the damages above the diminution 
in value of the land resulting from the trespass.°? ° 
It is of course improper to allow damages both for 
diminution in value and for restoration of the 


as the measure of damages. 


the land.9° 


[b] For injury to fences, walks, 
trees, shrubberies, and house the dif- 
ference in value before and after is 
not the measure of damages, it not 
being shown the injury could not be 
repaired. Graessle v. Carpenter, 30 N. 
W. 392, 70 Iowa 166. 


{c] That the doctrine is sometimes 
limited to cases where plaintiff in- 
tends to restore the land see Burtraw 
v. Clark, 61-N.W. 552, 103 Mich. 383. 


88. Mass.—Cavanagh v. Durgin, 31 
N.E. 643, 156 Mass. 466; Loker v. Da- 
mon, 17 Pick. 284. 


Mich.—Walters v. Chamberlin, 32 
N.W. 440, 65 Mich. 333. 


Okl1.—Enid, etc., R. Co. v. Wiley, 78 
Be96;,14 OKT. 310. 


Pa.—Hoffman v. Mill Creek Coal 
Co., 16 Pa.Super. 631. 


Tex.—Gulf Production Co. v. 
son, (Civ.App.) 234 S.W. 906. 


Utah.—Marks v. Culmer, 24 P. 528, 
6 Utah 419. 


89. Minn.—Nelson v. West Duluth, 
57 N.W. 149, 55 Minn. 497. 


Mo.—Smith v. Kansas City, 30 S. 
W. 314, 128 Mo. 23; Tegeler v. Kan- 
oat City, 68 S.W. 9538, 95 Mo.App. 
162. 

Mont.—Sweeney v. Montana R. Co., 
65 P. 912, 25 Mont, 543. 


N.Y.—Hartshorn v. Chaddock, 31 
N.E. 997, 1385 N.Y. 116, 17 L.R.A. 426 
[rearg den 32 N.E. 648]. 


Okl.—Enid, etc., R. Co. v. Wiley, 78 
P. 96, 14 Okl. 310. 


Pa.—Lentz v. Carnegie, 23 A. 219, 
145 Pa. 612, 27 Am.S.R. 717; Seely v. 
Alden, 61 Pa. 302, 100 Am.D. 642; 
Hoffman v. Mill Creek Coal Co., 16 
Pa.Super. 631. 


Eng.—Jones v. Gooday, 1 Dowl.P.C. 
N.S. 50, 8 M.&W. 146, 151 Reprint 985. 


[a] Proof that cost of restoration 
would be less than diminution in val- 
ue from trespass devolves on defend- 
ant. Ziebarth v. Nye, 44 N.W. 1027, 
42 Minn. 541. See Manda v. Orange, 
72 A. 42, 77 N.J.Law 285; Hartshorn 
v. Chaddock, 31 N.E. 997, 135 N.Y. 
116, 17 L.R.A. 426 [rearg den 32 N.E. 
648]. But see Hoffman v. Mill Creek 
Coal Co., 16 Pa.Super. 631 (coal de- 
posited upon land). 


90. Easterbrook v. Erie R. Co., 51 
Barb. (N.Y.) 94; Wally v. Baldwin, 
94 Pa.Super. 199; Trimmer v. Berk- 
heimer, 61 Pa.Super. 269; Herron vy. 
Jones, ete., Co., 23 Pa.Super. 226; 
Welliver v. Pennsylvania Canal Co., 
23 Pa.Super. 79. And see Burtraw v. 
Clark, 61 N.W. 552, 103 Mich. 383. 


91. Miller & Lux v. Pinelli, 257 P. 


Gib- 
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property to 
or refuse,°®® 
the measure 
moval. : 


Evidence 


573, 84 Cal.App. 42; Zella Mining Co. 
v. Collins, 261 S.W. 1090, 203 Ky. 178. 


92. Zella Mining Co. v. Collins, 261 
S.W. 1090, 203 Ky. 178. 


[a] The building and occupancy 
of a powder house, a small shack 
twelve feet Square, is not a perma- 
nent injury to land, and recovery can 
be had only for temporary injury, 
Since trespasser can move out any 
day. Zella Mining Co. v. Collins, 261 
S.W. 1099, 203 Ky. 178. 


93. Nelson v. West Duluth, 57 N. 
W. 149, 55 Minn. 497. 


94. Maysville v. Stanton, 14 S.W. 
675, 12 Ky.L. 586. 


‘ [a] In trespass by sawmill com- 
pany, plaintiff can recover the es- 
thetic value of the land, less the 
practical value of the property in its 
damaged condition, or he can recover 
the value of the use by defendant for 
Sawmill purposes, but he cannot re- 
cover both. Barker v. Publishers’ 
Paper Co., 103 “A. 757, 78 N.H. 571,"L. 
R.A.1918E 709. 


95. Dandoy v. Oswald, 298 P. 1030, 
113 Cal.App. 570; Colorado Bridge & 
Construction Co. v. Preuit, 224 P. 222, 
75 Colo. 107 (asphalt). 


96. Robinson v. Moark-Nemo Con- 
sol. Mining Co., 163 S.W. 885,:178 Mo. 
App. 531 [certified questions answer- 
ed (Mo.) 196 S.W. 1131] (mine ref- 
use); Oregon-Washington R. & Nav. 
Co. v. Reed, 170 P- 300, 87 Or. 398 
[den reh 169 P. 342, 87 Or. 398] (rail- 
road leaving brush cut along right 
of way upon abutting owner’s lands). 


97. See cases infra this mote. 


[a] Applications of rule.—(1) 
Permanent damages resulting from 
throwing dirt on plaintiff's land can 
be recovered. Such as throwing 
down plaintiff's fence and _ piling 
earth on his land by a contractor in 
making a fill in an alley beyond plain- 
tiff’s lot (Tegeler v. Kansas City, 68 
S.W. 953, 95 Mo.App. 162); (2) or 
from casting sand and mud thereon 
(Cherry v. Lake Drummond Canal, 
ete., Co., 53 S.E. 188, 140 N.C. 422, 
111 Am.S.R. 850); (3) or from. de- 
posit of coal culm in a stream (Bail- 
ey v. Mill Creek Co., 20 Pa.Super. 
186; Hoffman v. Mill Creek Coal Co., 
16 Pa.Super. 631); (4) or from cut- 
ting holes in plaintiff’s wall and in- 
serting girders to support defend- 
ant’s building (Ritter v. Sieger, 105 
Pa. 400); (5) or from constructing 
a road on plaintiff’s land (Ziebarth v. 
Nye, 44 N.W. 1027, 42 Minn. 541); 
(6) or from burning a pile of drift- 
wood on plaintiff's land which pro- 
tected it from washing by a stream 
(Walker v. Davis, 83 Mo.App. 374). 

\ 


its former condition.** 
is wrongfully deposited upon the land, 
of damages is ordinarily the cost of re- 


[§ 253] c. Continuing Trespasses. 
all the injury to the land which results from a single 
act of trespass to realty are recoverable in a single 
action ;®°* but where the act is not a single act of 
trespass but a continuous trespass or series of tres- 
passes which amounts to an appropriation or an 
attempt to appropriate the land itself or its use to 
the use of the trespasser, the damages are to be 
assessed for the trespass only, and not as if for the 
permanent appropriation of the land.®8 
a structure causing continuous damage is placed upon 
the land, damages will as a general rule, not be 
awarded as for a permanent injury®® but only for 
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If material,®° 


Damages for 


So, even if 


[b] Damages should be estimated 
up to the time of the trial and not 
merely to the commencement of the 
suit. Chicago, etc., R. Co. v. Robbins, 
43 N.E. 332, 159 Ill. 598 [rev 54 Ill. 
App. 611] (breaking down. plaintiff's 
wall by raising defendant’s lot, on 
which it operated a railroad, and 
causing gravel, water, etc., to fall on 
plaintiff's lot); Dale v. Southern R. 
Co., 44 S.E. 399, 132 N.C. 705 (under 
a statute); Pepoon v. Clarke, 8 S.C. 
ae rat See Cooper v. Randall, 59 


98. Klugh v. Middletown, etc., R. 
Co., 17 Pa.Co. 373; and cases cited in- 
fra this note. See Canadian Pac. R. 
Co. v. Carr, 48 Can.S.C. 514, 15 Dom.L. 
R. 295, 41 N.B. 225 (railroad built on 
plaintiff’s land, damages for six years 
allowed). 


[a] As for instance (1) where de- 
fendant erects a wall on plaintiff's 
land (McGann v. Hamilton, 19 A. 376 
58 Conn. 69; Stowers v. Gilbert, 51 
N.E. 282, 156 N.Y. 600 [holding that 
it is -defendant’s duty to remove and 
it is not to be presumed he will seek 
to continue it]); (2) or builds a rail- 
road on plaintiff’s land (Hartz v. St. 
Paul, etc., R. Co., 21 Minn. 358; Carl 
v. Sheboygan, etc., R. Co., 1 N.W. 295, 


46 Wis. 625; Blesch v. Chicago, ete., 
Co., 438 Wis. 183; Sherman v. Mil- 
waukee, etc., R. Co., 40 Wis. 645); 


(3) or a telephone line (Morison v. 
American Tel., etc., Co., 101 N.Y.S. 
140, 115 App.Div. 744); (4) or lays a 
pipe line thereon (Hartman v. Tully 
Pipe Line Co., 25 N.Y.S. 24, 71 Hun 
[N.Y.] 367); (5) otherwise, however, 
where permanent injury is done 
which a cessation of the flooding will 
not relieve (Cubit v. O’Dett, 16 N.W. 
679, 51 Mich. 347); (6) or floods 
plaintiff’s lands (Jones v. Lavender, 
55 Ga. 228; Winchester v. Stevens 
Point, 17 N.W. 3, 547, 58 Wis. 350); 
(7) but the rule seems to have been 
overlooked where defendant’s wharf 
encroached on plaintiff's water lot 
and the current value of the part in 
defendant’s possession was given as 
damages (Arden v. Kermit, Anth.N. 
PLEIN Yoo at 12s 


99. Pappenheim v. Metropolitan 
Bl. R. Co., 28 N.H. 518, 128 N.Y. 436, 
26 Am.S.R. 486, 13 L.R.A. 401 [aff 13 
N.Y.S. 955]; Zenith Bathing Pavilion 
v. Fair Oaks S. S. Corporation, 207 N. 
Y.S. 306, 211 App.Div. 492; McKegney 
v. Van Beuren & New York Bill Post- 
ing Co., 170 N.Y.S. 538, 183 App.Div. 
53; Lyons v. Fairmont Real Estate 
Co., 77 S.H. 525, 71 W.Va. 9154. 


[a] @Bhe rule that, when private 
property is injured by a continuing 
nuisance which is permanent in char- 
acter, a recovery once for all may be 
had by plaintiff at his election, is not 
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those which have accrued at the commencement of 
By statute in some jurisdictions damages 
for a continuing trespass can be recovered to the 
time of the trial? on filing notice, but this does not 
apply to a subsequent cause of action, although of 
Continuance of the trespass 
after the bringing of suit is a new cause of action 
for which a new action will lie, and successive ac- 
tions may be brought as long as the trespass is main- 
tained. Where defendant has the right to appropri- 
ate the land or an easement therein by eminent do- 
main plaintiff is, according to some decisions, allowed 
a recovery in trespass of the entire loss as for a tak- 
ing.> The measure of damages for an appropriation 


Sule: 


the same character.® 


applied in case of mere trespass on 
land by wrongdoer. Zella Mining Co. 
v. Collins, 261 S.W. 1090, 203 Ky. 178. 


[b] Judgment does not operate as 
purchase of right to have the struc- 
ture remain. Stowers v. Gilbert, 51 
N.E. 282, 156 N.Y. 600. 


1. Ga.—Ketron v. Sutton, 61 S.EH. 
113, 130 Ga. 539; Jones v. Lavender, 
55 Ga. 228; Savannah, ete., Canal Co. 
v. Bourquin, 51 Ga. 378. 


Iowa.—Close v. Samm, 27 Iowa 503. 


Me.—Cumberland, etc., Canal Corp. 
v. Hitchings, 65 Me. 140. 


N.Y.—Stowers v. Gilbert, 51 N.E. 
282, 156 N.Y. 600; Salmon v. Blasier 
Mfg. Co., 108 N.Y.S. 448, 123 App.Div. 
173; Kenyon v. New York Cent., etc., 
R. Co., 51 N.Y.S. 386, 29 App.Div. 80; 
Hartman v. Tully Pipe Line Co., 25 
N.Y.S. 24, 71 Hun 367. 

S.c.—Saye v. Hill, 88 S.E. 529, 104 
S:C5.. 23% 

Wis.—Winchester v. Stevens Point, 
17 NW. 3, 5647, 58. Wis. 350; Carl, v. 
Sheboygan, etc., R. Co, 1 N.W. 295, 
46 Wis. 625; Blesch v. Chicago, etc., 
R. Co., 43 Wis. 183; Sherman v. Mil- 
waukee, etc., R. Co., 40 Wis. 645. 

Eng.—Battishill v. Reed, 18 C.B. 
696, 86 E.C.L. 696, 1389 Reprint-1544. 


See Thayer v. Brooks, 17 Ohio 489, 
49 Am.D. 474. 

[a] Date of supplemental com- 
plaint.—Saye v. Hill, 88 S.E. 529, 104 
S.C. 237, 

2. Pantall v. Rochester, etc., Coal, 
etc., Co., 58 A. 751, 204 Pa. 158; Tus- 
tin v. Sammons, 23 Pa.Super. 175. 


3. Dale v. Southern R. Co., 44 S.H. 
399, 132 N.C. 705; Grant v. Wolfe, 32 
N.S. 444. 


4 Ala.—Louisville, etc., R. C 


oO. V. 
fopee eam: 44 So. 872, 153 Ala. 


Fla.—Savannah, etc., R. Co. v. Da- 


vis, 7 So. 29, 25 Fla. 917. 


Ga.—Savannah, etc., Canal Co. v. 
Bourquin, 51 Ga. 378. 


Iowa.—Close v. Samm, 27 Iowa 503. 


Minn.—Hartz v. St. Paul, ete, R. 
Co., 21 Minn. 358. 

N.Y.—Stowers v. Gilbert, 51 N.E. 
282, 156 N.Y. 600. 

Wis.—Carl v. Sheboygan, etc, R. 


Co., 1 N.W. 295, 46 Wis. 625. 


See Lindquest v. Union Pac. R. Co., 
DOME sho ae 


[a] As where water is pumped re- 
peatedly from plaintiff's springs, each 
new pumping being a new trespass. 
Louisville, ete, R. Co. v. Higgin- 
botham, 44 So. 872, 153 Ala. 334. 


5. Brox v. Edmonton, etc., R. Co., 


TRESPASS 


2 Alta.L. 379, 12 West.L.R. 176 (rail- 


road); Holmsted v. Canadian North- 
ern R. Co., 7 Sask.L. 200. 
[a] In some of the cases while it 


is apparent that defendant has the 
right to exercise eminent domain that 
is not adverted to in any way in the 
opinion, as (1) where defendant is 
a railroad corporation (Lindquest v. 
Union. Pac.. R.-Co.,. 33, B. 3725 Jack- 
sonville, ete., R. Co. v. Lockwood, 15 
So. 32:7,. 33.Bla.. 573; Donald= v.) St. 
Louis, ete., R. Co., 3 N.W. 462, 52 
Iowa 411 [holding that value of land 
appropriated can be recovered]; 
Weaver v. Mississippi, etc., Boom Co., 
11 N.W. 114, 28 Minn. 534 [plain- 
tiff’s land flooded by a dam maintain- 
ed by defendant]; Mueller v. St. 
Louis, etc., R. Co., 31 Mo. 262; New 
Jersey Cent. R. Co. v. Hetfield, 29 
N.J.Law 206 [rev 29 N.J.Law 571], 
[holding that the whole damage is 
done at once and a subsequent owner 
of the land has no cause of action for 
the continuance of the _ railroad]; 
McFadden v. Schill, 19 S.W. 368, 84 
Tex. 77; Davis v. La Crosse, etc., R. 
€o., 12° Wis. 16):;..(@2)- or. a city, and 
the taking for a street (Soulard v. 
St. Louis, 36 Mo. 546 [value of the 
land, the measure of damages]); (3) 
in other cases it is hinted at that de- 
fendant has the right of eminent do- 
main, defendant being a railroad cor- 
poration (Cobb v. Wrightsville, etc., 
R. Co., 58 S.E. 862, 129 Ga. 377 [the 
act a complete act and the loss is 
complete]; Porter v. Midland R. Co., 
25. N.E. 556, 125 Ind. 476 [locus a 
highway, occupation permanent, for 
a permanent purpose]; Pittsburgh, 
etc., R. Co. v. Noftsger, 60 N.E. 372, 
26 Ind.:App. 614 [locus a highway; it 
is not left to plaintiff to say whether 
the obstruction shall be permanent]). 


6. Ill—Western Book, ete., Co. v. 
Jevne, 53 N.B. 565, 179 Ill. 71 [aff 78 
Ill.App. 668]; McWilliams v. Mor- 
gan, 75 Ill. 473. 


N.Y.—Eno v. Christ, 54 N.Y.S. 400, 
25 Mise. 24. 


Pa.—Herron v. Jones, etc., Co., 23 
Pa.Super. 226. 


Tex.—Houston, etc., R. Co. v. Ad- 
ams, 63 Tex. 200. 4 


W.Va.—Lyons v. Fairmont Real 
Estate Co., 77 S.E. 525, 71 W.Va. 754. 


N.S.—Bell v. Foley, 51 N.S. 1. 


Sask.—Fodey v. South Qu’Appelle, 
3 Sask.L. 412. 


[a] Together with compensation 
for loss of crops, trees, and the like, 
and injury to the residue of the tract. 
Lyons v. Fairmont Real Estate Co., 
77 S.H) 626, 71 W.Va. 754, 


[b] Rent paid for property to 
which plaintiff was obliged to remove 
is not to be considered. Herron y, 
Jones, etc., Co., 23 Pa.Super. 226. 


of the use of the land by a continuing trespass is 
the worth of the use of the property,* and not the 
difference between the value of the land with and 
without the structure.’ 
value with and without the encroachment is the usual 
measure of the worth of the use® and this applies 
in respect of the entire tract if the tract is affected.” 
The value of the use to defendant is to be consid- 
ered where the act is not merely an injury to plain- 
tiff but defendant has the use of plaintiff’s prop- 
erty.1° The measure of damages based on the worth 
of the use does not obtain where the doctrine is 
held that the recovery is based on a permanent ap- 
propriation: of the land by defendant.*1_ If defend- 


The difference in the rental 


[c] Percentage of market value. 
—Abutting owners’ measure of dam- 
ages for sewer contractor’s piling 
stone and operating stone crusher on 
their lots was carrying charges on 
lots at eight per cent annually on 
market value of lots. Summerville 
Fruit Farms v. John Petrossi Co.. 
209 N.Y.S. 367, 124 Misc. 826 [aff 
216 N.Y.S. 924, 217 App.Div. 722]. 


[d] . Defendant in possession.—In 
an action for trespass in building a 
structure on plaintiff's land, neither 
the estimated cost of abating or re- 
moving the structure nor general de- 
preciation in the value of the prop- 
erty can be recovered while the tres- 
passer remains in possession. Lyons 
v. Fairmont Real Estate Co., 77 S.E. 
525, 71 W.Va. 754. 


7. Dietzel v.. City of New York, 
112 N.E. 720, 218 N.Y. 270. 


[a] Permanent damage.—A recov- 
ery on the basis of permanent dam- 
age is not permissible in a common- 
law action for a trespass upon land 
unless the injury is incapable of ac- 
tual, physical repair, and therefore 
in its nature and of necessity perma- 
nent. Dietzel v. City of New York, 
112 N.E. 720, 218 N.Y. 270. 


8. Eno v. Christ, 54 N.Y.S. 400, 25 
Mise. 24. 


[a] Signboard on unoccupied lot. 
—McKegney v. Van Beuren & New 
York “Bill” Postize. Cos) £70) TNS! 
538, 183 App.Div. 58. 


[b] _Uncompleted vessel on prem- 
ises.—Where shipowners were per- 
mitted to keep uncompleted vessel on 
premises on condition that it be re- 
moved on demand, damages recover- 
able for failure to remove it on de- 
mand included rental value of prem- 
ises for period during which owner 
was kept out of premises, plus items 
of expense naturally flowing from 
such continued _ trespass. Zenith 
Bathing Pavilion v. Fair Oaks S. S. 
Corporation, 207 N.Y.S. 306, 211 App. 
Div. 492. ; 


9. Kenyon v. New York Cent., etc., 
R. Co., 51_N.Y.S. 386, 29 App.Div. 80; 
Leigh v. Garysburg Mfg. Co., 43 S.R. 
632, 182 N.C. 167 (tramway); Hous- 
ton, etc... R.. Co. v. Adams, 63° Tex: 
200; Carl v. Sheboygan, ete., R. Co., 
1 N.W. 295, 46 Wis. 625 (railroad). 


10. Bunke v. New York Tel. Co., 
97 N.Y.S. 66, 110 App.Div. 241 [aff 
81 N.E. 1161, 188 N.Y. 600] (attach- 
ing telephone wires to  plaintiff’s 
house, there being no other demand 
for such a_use); Whitwham v. West- 
minster Brymbo Coal, etc, Co., 
[1896] 2 Ch. 538, 74 L.T.Rep.N.S. 
804 (use of land as a dumping place). 


11. Carli v. Union Depot, etc., Co., 
20 N.W. 89, 32 Minn. 101 (where no 
permanent injury to the land from 


For later cases, developments and changes in the law see Annotations, same title and section number 
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ant takes possession of the land and ousts plaintiff 
in jurisdictions where trespass will lie at all in such 
a case without a reéntry,!2 the value of the land 
is not the measure of damages,!* but only the value 
of its use.‘ Where land is occupied and used the 
fair rental is the measure of damages® allowed up 
to the date of the verdict by some courts.1¢ Against 
one who never had possession the rental value of the 
premises cannot be recovered,!* and the value of the 
use is the measure of damages after reéntry'’ plus 
damages for any injury done to the premises,® and, 
according to some authorities, expenses incurred in 
regaining possession.2° ——. 


[§ 254] d. Mesne Profits.21 The action for mesne 
profits springs from a trespass and a tortious hold- 
ing.” It is an emanation from the action of eject- 
ment. When plaintiff in ejectment has been placed 
in possession and institutes his action for mesne 
profits, only such lands are affected by such action 
as were embraced in the action of ejectment.2? The 
worth of the use of the property while a trespass 
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is continued thereon is the measure of mesne profits 
recoverable as damages,?* and may be shown by 
the reasonable rental value.?® Plaintiff may, at his 
option, recover the value of the crops grown by the 
trespasser, if they exceed the rental value, or he 
may recover the rents and profits converted by the 
trespasser,’*® but he cannot recover taxes paid.?7 


[§ 255] e. Entry and Taking Away Property?*§— 
(1) In General. For an entry on realty and sever- 
ing and removing part of it, the measure of dam- 
ages recoverable is affected largely by the cireum- 
stances of each case.”® If the trespass is committed 
innocently and through the wrongdoer’s mistaken be- 
lief as to his rights, the measure of damages is in 
general the value of the thing taken as it was in 
situ before the taking,®® or as sometimes expressed, 
the value at the time and place of conversion less 
what the trespasser’s labor and expense had added 
to such value,* or less what it cost to produce it.?? 
There are also decisions holding that the value of 
the thing at the time and place of severance is the 


the construction of a_ railroad is 
shown the difference in value with 
and without is the measure of dam- 


ages); Huber v. Portland Gas & 
Coke Co., 274 P. 509, 128 Or. 363 
(maintenance of gas main); Morris 
v. Shell Oil Co., (Wash.) 9 P.(2d) 


354 (painting of service station). 


{a] To warrant recovery of dif- 
ference in value of realty, injury to 
property must be permanent. Huber 
v. Portland Gas & Coke Co., 274 P. 
509, 128 Or. 363. 


[b] Statute limiting damages for 
a continuing trespass to those occur- 
ring before action is commenced, is 
not applicable to a suit for perma- 
nent injury to the freehold. Central 
of Georgia Ry. Co. v. Kelley, 67 S.E. 
118, 7 Ga.App. 464. 


12. See supra § 40. 


13. Allen v. Macon, etc., R. Co., 
33 S.E. 696, 107 Ga. 838 (trespasser 
cannot be compelled to become an in- 
voluntary purchaser at the election 
of the owner); Sprague Nat. Bank 
v. Hrie R. Co., 48 N.Y.S. 65, 22 App. 
Div. 526 (lessee ousted by a mortga- 
gee after foreclosure invalid against 
him cannot recover in trespass for 
the value of his unexpired term). 


14. See cases infra this section. 


15. Jacob Tome Inst. v. Crothers, 
40 A. 261, 87 Md. 569. 


16. Oklahoma City v. Hill, 
242, 6 Okl. 114. 


17. McClellan v. Hurd, 40 P. 445, 
21 Colo. 197 (defendant a hired tick- 
et seller of the disseizor); Mason 
v. Postal Tel. Cable Co., 54 S.E. 763, 
TA SICS 557: 


18. Scheffel v. Weiler, 41 Ill.App. 
$5; Cincinnati v. Evans, 5 OhioSt. 
594; Wall v. Pittsburgh Harbor Co., 
25 A. 647,-152 Pa. 427, 34 Am.S.R. 
©667; Columbia, etc, R. Co.-v. His- 
togenetic Medicine Co., 45 P. 29, 14 
Wash. 475. 


19. Columbia, étc:,-R. Co..v.. His- 
togenetic Medicine Co., supra; Fodey 
vy. South Qu’Appelle, 3 Sask.L. 412. 


20. Fowler v. Owen, 39 A. 329, 68 
N.H. 270, 73 Am.S.R. 588 (expenses in 
an action of trespass against defend- 
ant’s tenant defended by defendant, 
and costs in the ejectment proceed- 
ing can be recovered). 


21. Recovery of mesne profits and 


damages generally see Ejectment §§ 
358-389. 


50 P. 


22. Roukous v. De Graft, 99 A. 
821, 40 R.I. 57; Bowtell v. Golds- 
re: Mort &*Co,.; 3 Austr-C.L.R. 


[a] Definition.—Mesne profits is a 
Sum recovered for the value or bene- 
fit which a person in wrongful pos- 
session has derived from his wrong- 
ful occupation of the land between 
the time when he acquired wrongful 
possession and the time when pos- 
Session was taken from him. Rou- 
ous v. De Graft, 99 A. 821, 40 R.I. 

a 


[b] Distinction.—The action for 
mesne profits differs from an action 
for use and occupation. The latter is 
founded upon a promise express or 
implied, while the former springs 
from a trespass and a tortious hold- 
ing. Roukous v. De Graft, 99 A. 821, 
40 R.I. 57. 


23. Parks v. Pennsylvania Clay 
Co., 60 Pa.Super. 574. 


24 Western Book & Stationery 
Co. v. Jevne, 53 N.E. 565, 179 Ill. 71 
{aff 78 Ill.App. 668]. 


25. Watson v. U. S., 263 F. 700. 


[a] Cutting timber.—Where a 
timber deed giving the purchaser the 
right to enter on and use the land for 
cutting of timber reserved to owner 
of land the right to use cleared por- 
tions for agricultural purposes, the 
measure of damages in owner’s action 
against the purchaser for damages 
caused by leasing the cleared por- 
tions for agricuitural purposes to 
third persons was the reasonable 
rental value of the lands so leased 
and cultivated, as incumbered by the 
rights of purchaser under timber 
deed. Penn Furniture Co. v. Ratliff, 
238 S.W. 393, 194 Ky. 162. 


26. Irwin v. McElroy, 178 P. 791, 
91° Or. 232. 
[a] Extraction of turpentine.— 


Where one without the consent of the 
owner extracts the turpentine from 
the trees of the owner, the owner 
may recover the amount of the dam- 
age inflicted on the trees in the proc- 
ess of extraction, or he may recover 
the products, or their value and the 
amount of any damage unnecessarily 
inflicted on the trees. Hines v. Im- 
perial Naval Stores Co., 58 So. 650, 
101 Miss. 802. 


27. Itzel v. Winn, 124 N.W. 1033, 
141 Wis. 645. 


28. Minerals generally see Mines 


and Minerals § 466 et seq. 


29. Arkansas Power & Light Co. v. 
ae 17 S°W.(2da)° 293, 179 “Ark. 
a ta U.S.—Baldridge v. U. S., 268 F. 


Ark.—Arkansas Power & Light Co. 
Se aa 17 S.W.(2d) 293, 179 Ark. 


Ind.—American Sand & Gravel Co. 
v. Spencer, 103 N.E. 426, 55 Ind.App. 
523; Kentucky, etc., Cement Co. v. 
Morgan, 62 N.E. 68, 28 Ind.App. 89.- 


La.—Amite Gravel & Sand Co. v. 
Roseland Gravel Co., 87 So. 718, 148 
La. 704; Howcott v. Fobacher, 2 La. 
A. (Orleans) 46. 


Mich.—Kent County Agricultural 
pete v. Ide, 87 N.W. 369, 128 Mich. 


N.Y.—Rock v. Belmar Contracting 
Co., 252 N.Y.S. 4638, 141 Misc. 242. 


[a] Application of rule.—It would 
seem that this rule should be applied 
to a case where the action involves a 
trespass to the land as such, rather 
than to a case involving only the val- 
ue of the product taken and remoy- 
ed. American Sand & Gravel Co. v. 
ae 103 N.E. 426, 55 Ind.App. 


[b] Barn building.—Kent County 
Agricultural Soc. v. Ide, 87 N.W. 369, 
128 Mich. 423. 


[c] Cement rock in quarry.—Ken- 
tucky, etc., Cement Co. v. Morgan, 
62 N.E. 68, 28 Ind.App. 89. 


[d] Gravel or sand.—Arkansas 
Power & Light Co. v. Decker, 17 S.W. 
(2d) 2938, 179 Ark. 592; American 
Sand & Gravel Co. v. Spencer, 103 N. 
BE. 426, 55 Ind.App. 523; Amite Grav- 
el & Sand Co. v. Roseland Gravel Co., 
87 So. 718, 148 La. 704. 


[e] Stone in quarry.—Rock  v. 
Belmar Contracting Co., 252 N.Y.S. 
463, 141 Misc. 242. 


{[f] Rental value.——In an action 
for conversion by a trespasser of 
grass growing on land the rental val- 
ue of the land is not the measure of 
damages, and evidence of such rental 
value is not admissible. Baldridge 
Vis. OS Oa, 


31. American Sand & Gravel Co. 
Te eenees 103 N.E. 426, 55 Ind.app. 


32. Bryson v. Crown Oil Co., 112 
N.E. 1, 185 Ind. 156. 
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measure of damages.?* If the wrongful act was 
done willfully and with knowledge that the rights 
of another were being violated, the courts are not 
in entire accord respecting the rule for measuring 
the measure is generally the value of 
the thing taken at the time of the severance,** or 
the time and place of conversion,?® without deduc- 
tion for the labor and expense of removal;*°® but 
some courts, in such case, award the highest market 
price at any time between the severance and the 
conversion, deducting nothing on account of labor 
This rule has been applied where 
the property has been transported to a distant point 
and there finally converted to the trespasser’s use.*7 
Where the value of the’ thing detached from the soil 
would not adequately compensate the owner for the 
wrong done, a recovery is permitted embracing all 


damages; 


and expenses. 


33. Southern Ry. Co. v. Meaher, 
2388 F. 538, 151 C.C.A. 474; Washing- 
ton Ice Co. v. Shortall, 101 Ill. 46, 40 
Am.R. 196. 


[a] Grass.—Acrea v. Brayton, 38 
N.W. 171, 75 Iowa 719. 


[b] Ice.—Piper v. Connelly, 108 
Tll. 646; Washington Ice Co. v. Short- 
all, 101 Tll. 46, 40 Am.R. 196. 


[ec] Sand.—Parker v. Wallis, 60 
Md. 15, 45 Am.R. 703. 


[d] Deduction of expenses.— 
Where a trespasser removed sand 
and gravel from the bed of a stream 
which belonged to plaintiff, plaintiff's 
measure of damages is the value of 
the property on the barge, and the 
trespasser cannot deduct the expense 
.of pumping. Sikes v. Moline Con- 


weal Co 127 NB. 342; 22937 411, 
112. Ls 
34. Arkansas Power & Light Co. 


v. Decker, 17 S.W.(2d) 293, 179 Ark. 
592. See Davis v.:Erwin, 107.So. 903, 
214 Ala. 341 (value of house standing 
on lot, injury caused by removal, and 
exemplary damages, could be recov- 
ered). 

35. 
Spencer, 
523. 


[a] ime and place of conver- 
sion.— The time and place of demand, 
or of sale, or of the consummation of 
the conversion have been held respec- 
tively to be the time and place of 
conversion. American Sand & Gravel 
Co. v. Spencer, 103 N.E. 426, 55 Ind. 
App. 523. 

36. Bryson v. Crown Oil Co., 112 
N.E. 1, 185 Ind. 156. 


37. American Sand & Gravel Co. 
Sy aia 103 N.E. 426, 55 Ind.App. 


American Sand & Gravel Co. v. 
103 N.E. 426, 55 Ind.App. 


[a] Total amount received.—If 
taking was willful, the total amount 
defendant received for the material 
taken, after its removal, may be re- 
covered. Amite Gravel & Sand Co. v. 
Roseland Gravel Co., 87 So. 718, 148 
La. 704. 


3s. Ala.—Brinkmeyer vy. 
35 So. 996, 189 Ala. 376. 


pepe een v. Hibberd, 6 Cal. 


Bethea, 


ie og cere cliow v. Quimby, 33 Me. 


Mea ee v. Goodall, 18 N.H. 


N.Y.—Dwight v. Elmira, etc, R. 
Co.,,30 N.E. 398, 182 N.Y. 199, 28 Am. 
Suk. 560; (15) LRA. 612" Nixon Vv, 
Stillwell, 5 N.Y.S. 248, 52 Hun 3538, 1 
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be recovered.*1 


Silv.Sup. 181. 


39. Brinkmeyer v. Bethea, 35 So. 
996,189 Ala, 376. 


40. Omaha, etc., Smelting, etc., Co. 


WeeLabor, 2iiue., 925,913 Colo. 4h) £6 
Am.S.R. 185, 5 L.R.A. 236; Krider v. 
Lafferty, 1 Whart. (Pa.) 303. 


[a] For entry, breaking the land, 
cultivating it, and taking the crop, 
plaintiff can recover the value of the 
crop and the difference in the value 
of the land before and after breaking 
but no damages with reference to 
plaintiff's intent to leave it untilled. 
Keirnan v. Heaton, 28 N.W. 478, 69 
Iowa 136. 


41. Brock v. Smith, 14 Ark. 431; 
Whittier v. Sanborn, 38 Me. 32; Plu- 
mer v. Prescott, 43 N.H. 277; Dame 


v. Dame, 38 N.H. 429, 75 Am.D. 195. 


[a] Property severed before plain- 
tiff acquired title—Brock v. Smith, 
14 Ark, 431. 


42. Del.—Conaway v. Isaacs, 94 A. 
769, 28 Del. 473. 


Ky.—McGuire v. Lovelace, 
W. 309. 


La.—Pardee Co. v. Bodcaw Lumber 
Co. of Louisiana, 3 La.App. 169. 


Mo.—Feitz v. Kahler, (App.) 285 S. 
W. 788. 


S.C.—Bolton v. 
947, 84 S.C. 35. 


Ont.—Central Contracting Co., Ltd. 
v. Horrigan, 15 Ont.W.N. 400. 


[a] If timber was not removed, 
and was as valuable cut as uncut, 
plaintiff can recover nominal damag- 
es only. De Camp v. Wallace, 92 N.Y. 
S. 746, 45 Misc. 436. 


[b] Incidental damages:.—In as- 
sessing damages against a lumber 
company for entering and cutting 
timber on lands of another company 
there may be allowed, in addition to 
the stumpage valuation, damages for 
the occupation of the land while the 
lumbering operations were going on, 
the consequent construction of roads 
through the woods and the felling of 
trees for that purpose, and damages 
because of the trees having been 
young and unmatured, which would 
have been of more value to the land- 
owner had they been left standing. 
Dominion Lumber Co. v. Halifax 
Power Co., 48 N.S. 364, 23 Dom.L.R. 
187 [appeal dism October 12, 1915]. 


43. Kentucky Stave Co. v. Page, 
(Ky.) 125 S.W. 170; Dwight v. Bl- 
mira, etc., R. Co., 30 N.E. 398, 132 N. 
Y. 199, 28 Am.S.R. 568, 15 L.R.A. 612. 


[a] Reason assigned for rule is 


128 S. 


Hendrix, 65 S.E. 


[§ 256] (2) Timber—(a) In General. 
ting and removing trees actual damages are recover- 
able, although the trespass was not willful.*? If the 
timber forms part of a forest and is fully grown the 
value of the trees taken or destroyed is, generally, 
all that can be recovered.*? Although the decisions 
are not harmonious, it is generally held that the meas- 
ure of damages is the value of the trees at the 
time and place of felling,** or their stumpage val- 


the injury to the land,*® and the measure is the dif- 
ference in the value of the land before and after 
the trespass,?® or damages for injury to the land 
may be given in addition to the value of the thing 
taken.4° For a mere entry and taking of property 
not belonging to plaintiff nominal damages only can 


For cut- 


that the realty has not been damaged, 
for the trees, having been brought to 
maturity, the owner is advantaged 
by their being cut and sold, to the 
end that the soil may again be put to 
productive uses. Kentucky Stave Co. 
v. Page, (Ky.) 125 S.W. 170. 


[b] Evidence as to value.— 
Though the damages recoverable for 
cutting and carrying away of trees 
is not limited to their value for wood 
or timber, their value may be con- 
sidered as an element of damage, and 
defendant may show that as timber 
or wood they were of little or no val- 
ue. Ferriday v. Grosvenor, 86 A. 569, 
86 Conn. 698. 


44. Ala.—Ivey v. McQueen, 17 
Ala. 408. 
Ark.—Dickson v. Love, 233 S.W. 


800, 149 Ark. 669; Newhouse Mill & 
Lumber Co. v. Avery, 140 S.W. 985, 
101 Ark. 34. 


Iowa.—Koonz v. Hempy, 120 N.W. 
976, 142 Iowa 337. 


Kan.—Arn v. Matthews, 18 P. 65, 
39) Karat 2: 


Ky.—Hendrix v. Lewis, 212 S.Ww. 
569, 184 Ky. 727; Stearns Coal & 
Lumber Co. v. Boyatt, 181 S.W. 962, 
168 Ky. 111; Miniard v. Napier, 180 
S.W. 363, 167 Ky. 208. 


WP ee Sy pes v. Spring, 


Mich.—Michigan Land, etc., Co. v. 
Deer Lake Co., 27 N.W. 10, 60 Mich. 
143, 1 Am.S.R. 491; Skeels v. Starrett, 
24 N.W. 98, 57 Mich. 350. 


Miss.—Bond v. Griffin, 22 So. 187, 
74 Miss. 599. 


N.H.—Foote v. Merrill, 54 N.H. 490, 
20 Am.R. 151. 


dene eee v. Amey, (Ch.) 13 A. 


Be Ee ar alas oie v. Pritchard, 4 Hun 


Ohio.—Hulett v. Fairbanks, 1 Ohio 
Cir.Ct. 155, 1 OhioCir.Dec. 89. 


Pa.—Beidler v. Consolidated Tel. 
Co., 21 Pa.Dist. 680 (making distinc- 
tion in actions under statute and un- 
der common law). 


S.C.—Lewis  v. Virginia-Carolina 
Chemical Co., 48 S.E. 280, 69 S.C. 364, 
104 Am.S.R. 806. : 


Tenn.—Holt v. Hayes, 73 S.W. 1114, 
110 Tenn. 42; Dougherty v. Chest- 
nutt, 5 S.W. 444, 86 Tenn. 1. 


Wash.—Gustin v. Jose, 39 P. 687, 
11 Wash. 348. 


Wis.—Tuttle v. Wilson, 9 N.W. 
822, 52 Wis. 6438; Wright v. FE. E. Bol- 


15 Mass. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ue.*> Some eases hold that the landowner is entitled 
to the stumpage value plus the net profits on the man- 
ufactured value,*® and others award him the market 
value less expenses.*7 The foregoing rules have been 
applied where defendant did not act willfully#® and 
there was no damage to the land beyond the cut- 
Some decisions give the value of trees taken 
as of the time when they first become a chattel,®° 
that is, without deducting the expense of severance 
from the land,®! at least when the action is for 


ting.*® 


les Wooden Ware Co., 6 N.W. 508, 50 
Wis. 167; Hungerford v. Redford, 29 
ae 345; Single v. Schneider, 24 Wis. 


B.C.—Adams Powell River Co. v. 
Canadian Puget Sound Co., 19 B.C. 
573 (ess the cost of cutting). 


[a] It is a general rule that, 
where the thing destroyed or remov- 
ed from real property, although it is 
a part of the realty, has a value 
which can be accurately measured 
and ascertained, without reference 
to the soil on which it stands, the re- 
covery may be of the value of the 
thing thus destroyed or removed, and 
not for the difference in the value of 
the land. Koonz v. Hempy, 120 N.W. 
976, 142 Iowa 337. 


{b] It is doubtful whether de- 
struction of shade in a public road 
resulting from the cutting of forest 
trees can be shown. Ferguson v. 
as 91 N.Y.S. 724, 101 App.Div. 
13. 


[ce] Allowance for labor expended 
by defendant in cutting and trimming 
cannot be awarded to plaintiff. Foote 
v. Merrill, 54 N.H. 490, 20 Am.R. 151. 


[ad] Where defendants had acted 
in good faith in cutting certain trees 
and no damage was done to the free- 
hold, that the measure of damages 
was the value of the trees as stand- 
ing trees, and not their value as logs. 
Clark v. Holdridge, 43 N.Y.S. 115, 12 
App.Div. 613, 616. % 


[e] Where trees on a mountain 
were cut and carried away, holding 
that the measure of damages was the 
value of the trees at the place from 
which they were taken. Johnson v. 
Kathan, 34 N.Y.S. 864, 88 Hun 457. 


[f] Where the value of the land 
is shown to be the value of, the tim- 
per, the value of the timber is the 
measure of the damages. Gates v. 
Comstock, 71 N.W. 515, 113 Mich. 
127. 


[g] In Georgia the rule of the 
text finds support. Smith v. Gonder, 
22 Ga. 353. Compare Milltown Lum- 
per Co. v. Carter, 63 S.E. 270, 5 Ga. 
App. 344 (holding that the measure 
of damages for a wrongful cutting 
and carrying away of standing tim- 
ber, where the owner sues upon the 
theory of a trespass to the realty, is 
the diminution in the market value of 
the realty, unless the value of the 
timber plus any incidental damage to 
the land itself exceeds the diminu- 
tion in the market value of the real- 
ty, in which event the higher meas- 
ure is allowable). 


45. Spicer v. Dashiells, 94 A. 901, 5 
Boyce (28 Del.) 493; Truitt v. Osler, 
90 A. 467, 27 Del. 555; Martin v. Lou- 
jsiana Central Lumber Co., 90 So. 553, 
150 La. 157; Darnell v. Wilmoth, 72 
S.E. 1023, 69 W.Va. 704. 


[a] Manufactured value held ul- 
tra petitionem.—Martin v. Louisiana 
Central Lumber Co., 90 So. 553, 150 
Pant 57. 

46. Greene v. Delafield, 121 So. 
339, 10 La.App. 590. : 
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view.>3 


47. American Hardwood Lumber 
ee v. Bynum, 250 S.W. 22, 158 Ark: 

[a] Expenses.—In computing cost 
of cutting skidding, loading, and 
transporting timber, which was cut 
wrongfully under misconstruction of 
timber deed, for purpose of determin- 
ing the damage, proportionate part of 
cost of tramroad construction, gener- 
al expenses, and depreciation of 
equipment held to be _ excluded. 


Se Nee v. Southern Timber Co., 291 F. 


[b] Profits.—Though grantee un- 
der timber deed cut reserved timber 
in good faith, under misconstruction 
of the reservation, he was a trespass- 
er, and should forego any profit on 
the timber: To compute damages on 
stumpage basis would disregard own- 
er’s unwillingness to sell, and permit 
the trespasser to retain his profit, 
and, therefore, cannot be adopted. 
mucen v. Southern Timber Co., 291 F. 


{[c] Under the statute where the 
evidence authorized the jury to find 
that trespass to land on which timber 
was cut was unintentional, the meas- 
ure of damages is the value of the 
timber at the time of the conversion, 
less the value the trespasser or his 
vendor added to the property. Smith 
v. Ingram, 68 S.H. 94, 1384 Ga. 523 
(Civ. Code [1895] § 3918). 


48. Ark.—Beene v. Green, 191 S.W. 
915, 127 Ark. 119; Hampton Stave Co. 
v. Flliott, 187 S.W. 647, 124 Ark. 574; 
Bunch v. Pittman, 184 S.W. 850, 123 
Ark, 127. 


Ind.—Kahle v. Crown Oil Co., 100 
N.E. 681, 180 Ind. 131. 


La.—Schwing Lumber & Shingle 
Co. v. Beckman, 86 So. 555, 147 La. 
1091; Sibille v. Eastham, 67 So. 364, 
186 La. 557; Frost Lumber Industries 
Vv. i. Bluford,s=128 So. 711,13" la. App: 
686; Louisiana Central Lumber Co. 
v. Stephenson, 128 So. 698, 13 La.App. 
667; Le Blane v. A. J. Chesnut Co., 
125 So. 485, 12 La.App. 76; Tremont 
Lumber Co. v. Davis Bros. Lumber 
Co., 8 La.App. 555; Frost Lumber 
Industries v. Arrant & Wood, 6 La. 
App. 284; Fontenot v. Bailey, 2 La. 
App. 568; Roy v. Normand, 2 La.App. 
310. 


Minn.—Mississippi River Logging 
Co. v. Page, 71 N.W. 4, 68 Minn. 269. 
Mo.—Sligo Furnace Co. v. Hobart- 


Lee Tie Co., 134 S.W. 585, 153 Mo. 
App. 442. 


.N.J.—Dawson v. Amey, (Ch.) 13 A. 
667. 


N.C.—Wall v. Holloman, 
369, 156 N.C. 275. 


Tex.—Pettit v. Frothingham, 
S.W. 907, 48 Tex.Civ.App. 105. 


Vt.—Powers v. Trustees of Cale- 
donia County Grammar School, 106 A. 
836, 93 Vt. 220; Tilden v. Johnson, 52 
Vt. 628, 36 Am.R. 769. 


Va.—Woo0d v. Weaver, 92 S.E. 1001, 
121 Va. 250. 


Wash.—Bailey v. 


, 


72 S.E. 


106 


Hayden, 117 P. 
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their value rather than for the injury to the land.®? 
The value at the place to which the severed logs have 
been removed cannot be recovered under either 


Damage to land as element. In some jurisdictions 
where full-grown timber is cut or destroyed, and 
its value would not yield full compensation, the’ 
damage to the land may also be recovered and the 
measure is difference in the value of the land be- 
fore and after the cutting of the timber.*+ 


Some 


720, 65 Wash, 57. 


B.C.—Joseph Chew Lumber, ete., 
Mfg. Co. v. Howe Sound Timber Co., 
18 B.C. 312. 


Willful trespass see infra § 257. 


49. 
70 N.H. 399; Lewis v. Virginia-Caro- 
lina Chemical Co., 48 S.E. 280, 69 S. 
C. 364, 104 Am.S.R. 806; Holt v. 
Hayes, 73 S.W. 111, 110 Tenn. 42. 


50. La—J. F. Ball. etc., Lumber 
Co. v. Simms Lumber Co., 46 So. 674, 
121) ‘La, 627, +8 LRJA.NS. 244:)°St 
Paul v. Louisiana Cypress Lumber 
Co., 40 So. 906, 116 La. 585; Guaran- 
tee Trust, etc., Co. v. E. C. Drew Inv. 
Co., 31 So. 736, 107 La. 251; Gardere 
v. Blanton, 35 La.Ann. 811; Schlater 


v. Gay, 28 La.Ann. 340; Yarborough 
v. Nettles, 7 La.Ann. 116; Shepherd 
Vv. Watterston 
v. 


. Young, 2 La.Ann. 238; 
Jetche, 7 Rob. 20. 


ere v. Longfellow, 26 Me. 


Md.—Peters v. Tilghman, 73 A. 726, 
111 Md. 227. 


Mich.—Ayres v. Hubbard, 23 N.W. 
829, 57 Mich. 322, 58 Am.R. 361. 


N.C.—Gaskins v. Davis, 20 S.E. 188, 
115 N.C. 85, 44 Am.S.R. 439, 25 L.R.A. 


ae Bennett v. Thompson, 35 N.C, 
[a] Theory of these cases is that 


they presuppose that defendant act- 
ed in good faith. If defendant acted 
in bad faith, the measure of damages 
is the value of the timber after reach- 
ing. market. Guarantee Trust, etce., 
Co., v. I. C. Drew. Inv. Co.,.31 So. 736; 
107 La. 251. 


51. Peters v. Tilghman, 73 A. 726, 
111 Md. 227. 


52. Eldridge v. Gorman, 60 A, 643, 
77 Conn. 699; Coody v. Gress Lumber 
Co., 10 S.E. 218, 82 Ga. 793; Galves- 
ton, etc., R. Co. v. Warnecke, 95 S.W. 
600, 43 Tex.Civ.App. 83. 


53. Cushing v. Longfellow, 26 Me. 
306; Ayres v. Hubbard, 23 N.W. 829, 
57 Mich. 322, 58 Am.R. 361; Gaskins 
v. Davis, 20 S.E. 188, 115 N.C. 85, 44 
Am.S.R. 439, 25 L.R.A. 813; Coxe v. 
England, 65 Pa. 212. Contra Central 
Contracting Co., Ltd. v. Horrigan, 15 
Ont.W.N. 400. 


54. Kentucky Stave Co. v. Page, 
(Ky.) 125 S.W. 170; Argotsinger v. 
Vines, 82 N.Y. 308; Van Deusen v. 
Young, 29 N.Y. 9; Morrison v. Ameri- 
ean Tel., etc., Co.,.101 N.Y.S. 140, 115 
App.Div. 744; McCruden y. Rochester 
R. Co., 25 N.Y.S. 114, 5 Mise. 59 [aff 
77 Hun 609, 28 N.Y.S. 1135 (aff 45 N. 
E. 1133, 151 N.Y. 623)]; Jenkins v. 
Montgomery Lumber Co., 70 S.H. 638, 
154 N.C. 355; Williams v. Elm City 
Lumber Co., 70 S.E. 631, 154 N.C. 306, 
Ann.Cas.1912A 917. See Dwight v. 
Elmira, etc., R. Co., 30 N.E. 398, 132 
Rios 199, 28 Am.S.R. 568, 15 L.R.A. 


{a] Diminution in value of the 
whole tract must be _ considered. 
Morrison v. American Tel., etc., Co., 
101 N.Y.S. 140, 115 App.Div. 744. 


[b] Diminished value of the land 


Hitchcock v. Libby, 47 A. 269, 


\ 
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decisions have permitted plaintiff to recover the value 
of the timber or for the depreciation in the land, 
according as one or the other furnishes the larger 
measure of damages,°*® and others allow the value 
of the trees and the diminution in the value of the 
land, if any,®* or the diminution in value of the 
remaining timber, caused by the trespass; 
under some decisions the measure of damages 1s 
stated to be the difference in value of the land be- 
The latter rule has 
also been applied where the action is trespass quare 
clausum and not trespass de bonis.°° 
ting of certain trees is authorized by contract but 
other trees are also cut, the measure of damages 
has been held to be the difference between the value 
of the land with the trees cut off in accordance with 


fore and after the trespass.°® 


is not a just criterion where the land 
is wild and more valuable for its tim- 
ber than for its soil. Meehan v. Ed- 
wards, 18 S.W. 519, 19 S.W. 179, 92 
Ky. 574, 13 Ky.L. 803. 


55. Knisely v. Hire, 28 N.E. 195, 2 
Ind.App. 86; Park v. Northport Smelt- 
ing, etc., Co., 92 P. 442, 47 Wash. 597. 
“That valuation should be adopted 
which will prove most beneficial to 
the injured party as he is entitled to 
the benefit of his property intact.” 
Park v. Northport Smelting, etc., Co., 
92 P. 442, 47 Wash. 597. 


56. Ark.—Penix v. Pumphrey, 188 
S.W. 816, 125 Ark. 332. 


Mich.—Miller v. Wellman, 42 N. 
W. 848, 75 Mich. 353. 


N.C.—Gaskins v. Davis, 20 S.E. 188, 
oe N.C. 85, 44 Am.S.R. 439, 25 L.R.A. 
813. 


Pa.—Chase v. Clearfield Lumber 
Co., 58 A. 818, 209 Pa. 422. 


Tee, v. Nashville, 2 Baxt. 
144. 


Ont.—Union Bank v. Rideau Lum- 
ber Co., 4 Ont.L. 721. 5 


57. Greene v. Delafield, 121 So. 339, 
10 La.App. 590. ; 


58. Disbrow v. Westchester Hard- 
wood Co., 45 N.Y.S. 376, 17 App.Div. 
614; Humes v. Proctor, 26 N.Y.S. 315, 
we Aun 267. See Argotsinger v. 
Vines, 82 N.Y. 308 (land with and 
without timber); Morison v. Ameri- 
can Tel., ete., Co., 101 N.Y.S. 140, 115 
App.Div. 748 (where forest land had 
been invaded and trees cut the 
diminution in value of the whole 
premises could be shown in an action 
of trespass). 


[a] Poor and rocky lands.—W here 
the land from which the standing 
timber was cut was poor, rocky, hilly, 
and remote from a shipping point, the 
measure of damages was the differ- 
ence between the fair market value of 
the land immediately before the tim- 
ber was cut and immediately there- 
after. Kentucky Stave Co. v. Page, 
(Ky.) 125 S.W. 179. 


59. Granade v. U. S. Lumber & 
Cotton Co., 1389 So. 409, 224 Ala. 185; 
Riggin v. Hogg, 82 So. 341, 203 Ala. 
243; Davis v. Miller-Brent Lumber 
Co., 44 So. 689, 151 Ala. 580. 


60. Disbrow v. Westchester Hard- 
wood Co., 58 N.E. 519, 164 N.Y. 415 
[motion den 60 N.B. 1110, 167 N.Y. 
572]. See Peo. v. New York Cent., 
etc., R. Co., 107 N.E. 55, 2138 N.Y. 140 
(where land was damaged by the neg- 
ligent burning of the trees thereon). 


61. Disbrow v. Westchester Hard- 
wood Co., 58 N.E. 519, 164 N.Y. 415 
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3 -and 


If the cut- 


motion den 60 N.H. 1110, 167 N.Y.] W. 873, 206 Ky. 191. 


[ 
572]. 
62. ,See cases infra this section. 


[a] In Louisiana a distinction is 
made between legal and moral bad 
faith. In both cases the value of the 
timber is fixed at the amount at which 
it was sold by the trespasser; but in 
the one case the expenses incurred by 
the trespasser are allowed to be de- 
ducted, whereas in the other they are 
not. Allen v. Frank Janes Co., 78 So. 
115, 142 La. 1056. 


[b]~ Mistake.—Under the statute 
authorizing the jury to assess the 
damages for a timber trespass at the 
value of the timber, with interest, 
and costs, where the trespass is by 
mistake, the mistake means an unin- 
tentional act, where ordinary care is 
exercised. Kneeland-McLurg Lumber 
eee v. Lillie, 145 N.W. 1093, 156 Wis. 


[ce] Bad faith—(1) Where defend- 
ant, in purchasing property, relied on 
his attorney’s assurance that the ti- 
tle was good, after the attorney, who 
knew of all the deeds of record af- 
fecting the title, had examined the 
records, that defendant knew that an- 
other claimed the land, and that it 
was occupied and claimed by others, 
did not show bad faith in cutting tim- 
ber on the land so as to make him li- 
able for its value as enhanced by his 
own labor, where it afterward ap- 
peared that title was in another; he 
having acted as a prudent man to in- 
form himself as to title. Callen v. 
Collins, 120 S.W. 546, 56 Tex.Civ.App. 
620. (2) Buyer cutting timber, after 
being misguided by seller as to where 
property line was, did not cut it in 
bad faith. Tremont Lumber Co. v. 
Davis Bros. Lumber Co., 8 La.App. 
555. (3) Purchaser of timber land 
held not guilty of moral bad faith af- 
fecting damages in removing timber, 
where he had no actual knowledge of 
third person’s rights, though charged 
with the knowledge of his attorney. 
Allen vy. Frank Janes Co., 78 So. 115, 
142 La. 1056. (4) One not instructing 
his workmen as to boundaries is li- 
able for profit from wood wrongfully 
gathered from adjoining land. Dove 
v. O’Bannon, 4 La.App. 874. 


[d] “Willful trespass.”—(1) Where 
land to which title had been acquired 
by adverse possession was unpatent- 
ed, uninclosed, and without definite 
boundaries, and defendant acquired 
first patent thereto, which constituted 
prima facie title, his act in cutting 
and removing timber held not a will- 
ful trespass, warranting recovery of 
gross sale price at point of delivery. 
Morris v. Thomas Forman Co., 266 S. 


the contract, and the value of the land after all 
the cutting, including that which was unauthorized,°° 
and the landowner cannot recover both the damages. 
to the freehold by the unauthorized cutting and the 
market value of the wood wrongfully cut.°* 


[§. 257] (b) Willful Trespass. In many decisions. 
a higher measure of damages is applied if the tres- 
pass was willful and not committed unintentionally 
or through mistake;*? and accordingly the trespasser 
has been held liable for the value of the timber cut 
or removed in its improved condition,®* with** or 
without®® deduction for expenses. 
been held liable for the manufactured value,°® for 
the contract price for which sold,** or for the gross 
sale price at the point of delivery,®® or for its full 
value at the time and place of demand or suit;®° 


Thus, he has 


(2) Defendants: 
cutting timber were “‘willful trespass- 
ers,” if they had means of knowing 
ownership of land. Gray v. Alabama. 
Fuel & Iron Co., 113 So. 35, 216 Ala. 
416. (3) Severance of timber with 
knowledge of ownership constitutes 
“willful severance.” Gray v. Alaba- 
ma Fuel & Iron Co., supra. 


63. Gray v. Alabama Fuel & Iron 
Co., 113 So. 35, 216 Ala. 416 (rule that 
unintentional trespasser cutting tim- 
ber is liable only for value immedi- 
ately after severance does not apply 
to willful trespass); Kansas City Fi- 
bre Box Co. v. F. Burkart Mfg. Co., 44 
S.W.(2d) 325, 184 Ark. 704; Sittauer 
v. Alvin, 187 N.W. 611, 151 Minn. 608; 
Bailey v. Hayden, 117 P. 720, 65 
Wash. 57. 


64. Leopold v. Bradford-Hutchin- 
son Lumber Co., 133 So. 379, 172 La. 
110 (manufactured price less price of 
manufacture); Schwing Lumber & 
Shingle Co. v. Beckman, 96 So. 806, 
153 La. 910 (met value where no evi- 
dence of greater stumpage value). 


[a] Under statute.—Where plain- 
tiff owned timber which defendant 
cut into lumber after a wrongful tres- 
pass, plaintiff had the right to claim 
the lumber on reimbursing the costs 
of manufacturing, or the value of the 
lumber less the cost of manufacture, 
as provided by C. C. art 525. Ward v. 
eae anh ae Co., 98 So. 740, 155 Ta. 


65. Hammontree vy. Cagle, 105 S.E. 
606, 151 Ga. 1; Kahle v. Crown Oil 
Co., 100 N.E. 681, 180 Ind. 131; Allen 
v. Frank Janes Co., 78 So..115, 142 La. 
1056; Sligo Furnace Co. v. Hobart- 
pee Tie Co., 1384 S.W. 585, 153 Mo.App. 


66. S. H. Whitley & Sons v. Haney, 
(Tex.Civ.App.) 15 S.W.(2d) 66; De 
Witz v. Saner-Whiteman Lumber Co., 
(Tex.Civ.App.) 155 S.W. 980; William 
M. Rice Institute v. Freeman, (Tex. 
Civ.App.) 145 S.W. 688. 


67. Allen v. Frank Janes Co., 78 
So. 115, 142 La. 1056. See Conn vy. 
Rice, 204 F. 181, 122 C.C.A. 417 (where 
an owner of timber land contracted 
to sell the timber to C. for $200 ad- 
vance payment and $2.25 per 1,000 
feet, and before its removal by C. it 
was cut and removed by trespassers, 
C.’s right did not exceed a return of 
the $200 advance payment and the dif- 


ference between his price per 1,000 - 


and the value as standing timber). 


68. Morris v. Thomas Forman Co., 
266 S.W. 873, 206 Ky. 191. 


69. Ripy v. Less, 118 S.W. 1084, 55 
Tex.Civ.App. 492. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 257-261] 


or the owner may pursue and reclaim his property 
wherever he can find and identify it.7° 


[§ 258] (c) Highest Market Value Doctrine—aa. 
In General. In South Carolina the jury may award 
as damages either the value of the timber at the time 
of the trespass and conversion, or the highest market 
value up to the time of trial, in their discretion.7* 
By statute in Wisconsin where defendant wrongfully 
euts plaintiff’s trees, plaintiff can recover their high- 
est market value in whatever condition defendant 
has put them, between the cutting and the trial;7? 


[§ 259] bb. Application of Statute. In Wiscon- 
sin, the rule of the statute applies to a suit begun 
before its passage.7* The statute has been held 
valid** and to apply to a cutting on the public 
domain,*® and applies if the cutting is by an agent 
where defendant on discovery of the facts refuses 
to give up the logs.*® So it applies where a-per- 
son, having a contractual right to cut timber, cuts 
timber not within the purview of the contract.77 
An equitable action to set aside a deed and recover 
damages for cutting trees is not within the statute.’ 
Nor does it apply to an innocent purchaser of the 
timber or logs from the trespasser;‘® and in an ac- 
tion against a purchaser the burden of proof of no- 
tice is on plaintiff.2° So the statute does not apply 
to actions against the personal representative of the 
wrong-doer or a purchaser from him.*! The statute 
does not authorize interest on the value allowed,*? 
nor does it authorize an action by a homesteader 
on government land for timber cut before he went 
into possession and received his patent.** But the 


70. C. A. Smith Timber Co. v. Auld, 
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holder of a timber deed may sue.’ 


[§ 260] cc. Exceptions. Under the Wisconsin 
statute the rule applies unless the cutting was with- 
in one of the express provisos of the statute, limit- 
ing the liability if the cutting was done by mistake 
and defendant files an affidavit to that effect,8*> or 
was done in good faith under claim of title.8® A 
cutting is not in good faith where defendant knew all 
the facts but believed his title paramount,®? although 
he learned them after his purchase of the land®® or 
after the cutting but before the removal;8® nor is 
the cutting in good faith if the authority under 
which the act was done does not give the right to 
eut.°° The owner whose title has been divested 
by a tax-sale is liable for cutting if he knows the 
fact,®+ and so is his grantee with knowledge,” al- 
though if he did not it is an open question.®? Good 
faith in fact is enough and defendant need not show 
that it was reasonable,®* and where no land has 
been conveyed by the United States to a state, one 
who receives a certificate of entry from the United 
States land office in good faith is not liable;®® and 
mere notice of plaintiff’s claim without knowledge 
of the facts on which it is based will not affect de- 
fendant’s good faith.°® 


[§ 261] (d) Trees Not Valuable for Timber. It 
is very generally held that the measure of damages 
for trees which are not valuable for their timber is 
the injury to the land that is caused by destroying 
them. The rule has been applied in respect of tim- 
ber trees not ready to cut,®" trees intended for plan- 


tle v. Wilson, 9 N.W. 822, 52 Wis. 643.}a cutting under an oral reservation 


218. F. 824, 1384 C.C.A. 512: (for logs 
willfully cut by one defendant and re- 
ceived by the others with notice, 
plaintiffs held entitled to the value 
of the logs at the mills of one of the 
defendants, to which they had been 
taken). 


* 71. Mullins Lumber Co. v. Wil- 
liamson & Brown Land & Lumber Co., 
255 F.-645, 167 C.C.A. 21. 


72. Wis. St. (1931) § 331.18. 


[a] If jury fail to give it and it is 
admitted, the court may give judg- 
ment for it. Schweitzer v. Connor, 14 
N.W. 922, 57 Wis. 177. 


[b] It is error to limit a recovery 
to the highest market value of the 
logs at the mill where defendant 
afterward made them into lumber. 
Haseltine v. Mosher, 8 N.W. 273, 51 
Wis. 443. 


72. Webster v. Moe, 35 Wis. 75. 


74, Fehrman vy. Bissell Lumber 
Co., 205 N.W. 905, 188 Wis. 82 [den 
reh 204 N.W. 582, 188 Wis. 82, and 
error dism 47 S.Ct. 589, 274 U.S. 720, 
71 L.Ed. 1324]. 


75. Smith v. Morgan, 32 N.W. 135, 
68 Wis. 358. 


76. Lee v. Lord, 45 N.W. 601, 76 
Wis. 582. 


77. Everett v. Gores, 62 N.W. 82, 
89 Wis. 421. 


7g. Warren v. Putnam, 32 N.W. 
533, 68 Wis. 481. 
79. Tuttle v. Wilson, 9 N.W. 822, 


52 Wis. 643; Wright v. E. E. Bolles 
Wooden Ware Co., 6 N.W. 508, 50 Wis. 
167. 

80. Tucker v. Cole, 11 N.W. 703, 54 
Wis. 539 (holding, however, that no- 
tice to one partner is sufficient); Tut- 


81. Cotter v. Plumer, 40 N.W. 379, 
72 Wis. 476 (plaintiff can recover 
against the personal representative 
only the value of the stumpage). 


82. Everett v. Gores, 66 N.W. 616, 
92 Wis. 527; Smith v. Morgan, 41 N. 
WW 532,213) Wis. 305. 


83. Knapp v. Alexander & Edgar 
Lumber Co., 130 N.W. 504, 145 Wis. 
528, 140 Am.S.R. 1091 [rev on other 
grounds 35 S.Ct. 515, 237 U.S. 162, 59 
L.Ed. 894]. 


84. Kneeland-McLurg Lumber Co. 
v. Lillie, 145 N.W. 10938, 156 Wis. 428. 


85. Everett v. Gores, 62 N.W. 82, 
89 Wis. 421; Smith v. Morgan, 32 N. 
W. 135, 68 Wis. 358; Webber v. Quaw, 
49 N.W. 830, 46 Wis. 118. 


[a] Necessity of affidavit.—In ac- 
tion for damages for trespass and 
conversion of timber, involving dis- 
pute as to boundary of land, to which 
plaintiff had conceded title, defend- 
ant, not serving on plaintiff affidavit 
that cutting of timber on disputed 
strip was done by mistake, with writ- 
ten offer to confess judgment for sum 
specified, under the statute, cannot set 
up such defense, and plaintiff may re- 
eover log value of timber cut. Fehr- 
man vy. Bissell Lumber Co., 204 N.W. 
582, 188 Wis. 82 [reh den 205 N.W. 
905, 188 Wis. 82, and error dism 47 
S.Ct. 589, 274 U.S. 720, 71 L.Hd. 1324]. 


[b] Sufficiency of affidavit.—An 
affidavit by one of several joint de- 
fendants is sufficient if made in be- 
half of all. Brown y. Bosworth, 17 
N.W. 241, 58 Wis. 379. 

[c] Where act was done careless- 
ly and negligently, filing the affidavit 
is no excuse. Brown v. Bosworth, 17 
N.W. 241, 58 Wis, 379. 

[d] Mistake of law is no excuse as 


invalid because in contradiction of a 
deed. Schweitzer v. Connor, 14 N.W. 
922, 57 Wis. 177. 


[e]~ Facts held to show cuttings 
was not by mistake.—McNaughton v. 
Borth, 117 N.W. 1031, 136 Wis. 543. 


86. See cases infra this section. 


87. Warren v. Putnam, 32 N.W. 
538, 68 Wis. 481. ‘ 


88. Warren v. Putnam, supra. 


89. Cook Land, etce., Co. v. Oconto 
Co., 114 N.W. 823, 134 Wis. 426. 


90. Smith v. Morgan, 32 N.W. 135, 
68 Wis. 358 ¢school lands’ certificate). 


91. Fleming v. Sherry, 40 N.W. 
375, 72 Wis. 503. 
92. St. Croix Land; ete. \Co.=-vz 


Ritchie, 47 N.W. 657, 78 Wis. 492. 


93. Smith v. Sherry, 11 N.W. 465, 
54 Wis. 114. 


94. Fleming v. Sherry, 40 N.W. 
375) G2 IWiAs.- 503, 
95. Befay v. Wheeler, 53 N.W. 


1121, 84 Wis. 135. 


96. Fleming v. Sherry, 40 N.W. 375, 
72 Wis. 503; Warren v. Putnam, 32 
N.W. 533, 68 Wis. 481. : 


97. Cal.—Chipman y. Hibberd, 6 
Cal. 162. 


Ind.—Lewis v. Guthrie, 113 
769, 63 Ind.App. 8. 


Mich.—Bockes v. A. McAfee & Son 
Co., 130 N.W. 313, 165 Mich. 7 


N.H.—Wallace vy. Goodall, 18 N.H. 
439, 456. 


N.Y.—Dwight v. Elmira, etc, R. 
Co., 30 N.E. 398, 182 N.Y. 199, 28 Am. 
S.R. 563, 15 L.R.A. 612; *Black v. 
Highland Solar Salt Co., $0 N.Y.S. 338, 
98 App.Div. 410. 


N.E. 
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tation uses,°® fruit trees,°® nursery trees,* trees 
which were part of a sugar bush,? ornamental or 
shade trees,? or trees used for windbreak;* and it 
has been held that plaintiff may recover either the 
value of the trees or the injury to the land at his 
election.® 


[§ 262] 6. Interest of Parties as Affecting Dam- 
ages—a. Plaintiff’s Interest—(1) In General. One 
having no title or interest in the thing injured can- 
not recover damages for the injury,® but possession 
of land is sufficient right to recover for an injury 
to possession, although title is in a third person.’ 
Where plaintiff has no possession his damages are 
of course limited to the injury to the right for which 
the action is brought,’ and hence a codwner cannot 
recover damages for the others, either to realty,® 
or to personalty;!® nor can a remainderman or 
reversioner recover for injuries not to the inher- 
itance.11 The recovery by an executor or admin- 
istrator for a trespass on decedent’s land during 
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em 


the lifetime of the decedent is for full damages, 
as the whole right of action goes to him, not except- 


ing the injury by reason of the permanent nature of 
the damage.12, Where a trespass injures the prop- 
erty itself, not merely the possession of it, there 
are two doctrines as to the measures of damages. 
The first one permits the possessor to recover the 
entire damage.!® The, second doctrine limits recov- 
ery to the extent of the possessor’s right.** 


[§ 263] (2) Permitting Possessor To Recover En- 
tire Damage. Under the doctrine that possession of 
property is sufficient right for the recovery of the 
whole of the damage against a mere trespasser, 
although title or other right to the property is in 
a third person, and the injury is not to possession 
merely but to property itself,1® it is held that the 
whole damage may be recovered by a codwner,*® 
a mortgagor of realty,17 or of personalty,’® a lien- 
holder in possession of personalty,’® or a tenant, 
whether he be a life tenant of land,?° or a tenant 


[§§ 261-263 


N.C.—Williams v. Elm City Lum- 
ber Co., 70 S.E. 631, 154 N.C. 306, Ann. 
Cas.1912A 917. 


Wis.—Gilman v. Brown, 91 N.W. 
227, 115 Wis. 1. 


“The value of young timber, like 
the value of a growing crop, may be 
but little when separated from the 
soil. The land stripped of its trees 
may be valueless. The trees consid- 
ered as timber may, from their youth, 
be valueless, and so the injury done 
to the plaintiff by the trespass would 
be but imperfectly compensated, un- 
less he could receive a sum that 
would be equal to their value to him 
while standing upon the soil.” Wal- 
lace v. Goodall, 18 N.H. 439, 456. 


[a] Jury could consider the value 
of the trees in determining the injury 
to the land, and they could consider 
the species of the trees, whether of 
rapid or slow growth, whether mer- 
chantable after attaining their size 
and the nature of the soil and the 
nearness to market. Williams v. Elm 
City Lumber Co., 70 S.E. 631, 154 N.C. 
306, Ann.Cas.1912A 917. 


98. Sanders v. Barnwell Lumber 
Co., 101 S.E. 860, 113 S.C. 499; Baxley 
v. Barnwell Lumber Co., 101 S.E. 646, 
113 S.C. 109. 


99. Ala.—Mitchell v. Billingsley, 
17 Ala. 391. 


Cal.—Montgomery v. Locke, 13 P. 
401, 72:7Cal. (75. 


N.H.—Foote v. Merrill, 54 N.H. 490, 
20 Am.R. 151. 


N.Y.—Dwight v. Elmira, etc, R. 
Co., 30 N.E. 398, 132 N.Y. 199, 28 Am. 
S563, 15 ceR.A. 622) Carter: v: 
Pitcher, 34 N.Y.S. 549, 87 Hun 580; 
Haskell v. Northern Adirondack R. 
Co., 21 N.Y.S. 235, 26 N.Y.S. 595, 74 
Hun 381; Humes v. Proctor, 26 N.Y.S. 
Sloe Vo aun: 267. { 


Tex.—Galveston, etc. R. Co. v. 
Warnecke, 95 S.-W. 600, 43 Tex.Civ. 
App. 83. 

1. Dwight v. Elmira, etc., R. Co., 
30 N.E. 398, 182 N.Y. 199, 28 Am.S.R. 
563, 15 L.R.A. 612; Armbruster. v, 
Auburn Gas Light Co., 46 N.Y.S. 158, 
18 App.Div. 451. 


2. Humes v. Proctor, 26 N.Y.S. 315, 
Case 265 [aff 45 N.E. 948, 151 N.Y. 


3. Ark.—Laser v. Jones, 172 S.wWw. 
1024, 116 Ark. 206 (under statute). 


Conn.—Eldridge v. Gorman, 60 A. 


648, 77 Conn. 699; 
New England Tel. 
Conn. 385. 


Pret seat ainsi v. Quimby, 33 Me. 


Mo.—McKinsey v. Guthrie, 
212 S.W. 563. 


N.Y.—Evans v. Keystone Gas Co., 
42 N.E. 513, 148 N.Y. 116, 51 Am.S.R. 
681, 30 L.R.A. 653; Dwight v. Elmira, 
ete:, R..Co., 30'N.E. 398,,132 N.Y.-199; 
28 Am.S.R. 563, 15 L:R.A. 612; Wor- 
rall v Munn, 53 N.Y. 185; Edsall v. 
Howell, 33 N.Y.S., 892, 86 Hun 424; 
Nixon vy. Stillwell, 5 N.Y.S. 248, 52 
Hun 353, 1 Silv.Sup. 181. See Gorham 
v. Hastchester Electric Co., 30 N.Y.S. 
125, 80 Hun 292; McCruden v. Roches- 
ter R. Co., 25 N.Y.S. 114, 5 Mise. 64; 
Gorham y. Eastchester Electric Co., 
31 Abb.N.Cas. 200, 29 N.Y.S. 1095. 


N.C.—Williams vy. Elm City Lum- 
Deny Co. teT0n She iGa kt Poze NEC™ 23.0.6; 
Ann.Cas.1912A OE; Bennett v. 
Thompson, 35 N.C. 146 


Wash.—Tronsrud vy. Puget Sound 
Traction, Light & Power Co., 158 P. 
348, 91 Wash. 660. 


4 Nixon v. Stillwell, 5 N.Y.S. 248, 
52 Hun 353, 1 Silv.Sup. 181. 


5. Hooper v. Smith, (Tex.Civ.App.) 
53) Sew. 65. 


6. Barker v. Publishers’ Paper Co., 
114 A. 22, 80 N.H. 118; De Goosh v. 
Baldwin & Russ, 82 A. 182, 85 Vt. 312. 


[a] andlord’s right to recover for 
injury to tenant.—(1) Where an own- 
er of land nails boards across the 
windows on the wall of his neigh- 
bor’s building next to his own lot, 
and the neighbor puts in skylights to 
give light to the tenant who occu- 
pied the premises, the trespasser can- 
not be charged with the cost of the 
skylight, inasmuch as the injury was 
to the tenant, and not to the landlord. 
Trimmer v. Berkheimer, 61 Pa.Super. 
269. (2) That cutting down of hedge 
made it impossible for plaintiff’s ten- 
ant to turn hogs loose in field to de- 
stroy noxious weeds, thus damaging 
corn crop, was proper element of 
damage, but its value as wind-break 
was not proper element of damage, 
where it did not afford any protection 
as such, and tenant and not plaintiff 
was injured. Conklin vy. Newman, 115 
N.E. 849, 278 Ill. 30. 


7. Forst v. Rothe, (Tex.Civ.App.) 
66 S.W. 575. 


Hoyt v. Southern 
Co., 22 A. 957, 60 


(App.) 


[a] For a taking of annual crops 
the tenant, not the landlord, can bring 
the action. Chicago, etc., R. Co. v. 
Watkins, 22 P. 985, 43 Kan. 50. 


8. Ala.lLowery v. Rowland, 16 
So. 88, 104 Ala. 420. 

Ill.— Indianapolis, ete., 
McLaughlin, 77 Ill. 275. 


Cher en Deusen v. Young, 29 N. 


Rs - Coleg 


Tex.—O’Connor vy. Shannon, (Civ. 
App.) 30 S.W. 1096. 
W.Va.—McDoédrill v. Pardee, ete., 


Lumber Co., 
564. 


Wis.—Lefebre v. Utter, 22 Wis. 189. 


[a] Bight to dig ore.—Where 
plaintiff has only a right to dig ore 
on the land, his damage is not the 
value of the ore but the injury to 
the right. O’Connor v. Shannon, (Tex. 
Civ.App.) 30 S.W. 1096. Contra 
Ganter v. Atkinson, 35 Wis. 48. 


9. Lowery v. Rowland, 16 So. 88, 
104 Ala. 420; Gulf, ete, R. Co -v. 
Cusenberry, 26 S.W. 438, 86 Tex. 525; 
MecDodrill v. Pardee, etc., Lumber Co., 
21 S.E. 878, 40 W.Va. 564 (license to 
defendant from other owner). 


21 S.E. 878, 40 W.Va. 


10. Lefebre v. Utter, 22 Wis. 189. 
11. Indianapolis, ete, R: Co. v. 
McLaughlin, 77 Ill. 275; Cooper v. 


Randall, 59 Ill. 317; Van Deusen vy. 


Young, 29 N.Y. 9 


12. Barton Coal Co. v. Cox, 39 Md. 
1, 27 Aim. 526: 

13. See infra § 263. 

14. See infra § 264. 

15. See cases infra this section. 

16. Hasbrouck y. Winkler, 6 A. 22, 


48 N.J.Law 431 (personalty); Hib- 
bard v. Foster, 24 Vt. 542 (realty). 


17. Elvins v. Delaware, etc., Tel., 
ete., Co., 43 A. 903, 63 N.J-Law 243, 
76 Am.S.R. 217; Kunkel v. Utah Lum- 
ber’ Co., 81) -P. 897,) 29) Utah Was Ace 
tersoll v. Stevens, 1 Taunt. 183, 9 
Rev.Rep. 731, 127 Reprint 802. 


18. Becker v. Bailies, 44 Conn. 167. 


19. Conard v. Pacific Ins. Co., 6 
Pet. (U.S.) 262, 8 L.Hd. 392 [aff 18 FB. 
Cas.No,. 10,647, Baldw. 138]; Phillips 
Yet 8 Wend. (N.Y.) 610, 24 Am.D. 


20. Fay v. Brewer, 3 Pick. (Mass.) 
203 (waste); Perry v. Jefferies, 39 S. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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-§§ 263-264] : 


\ 


for years.21 


Title in third person. Under this doctrine, it is 
also held that one in possession may recover the 
whole of the damages, for an injury to the free- 
hold, although title is in a third person, whether 
plaintiff has a bare possession merely,?? long-con- 
tinued possession,?* possession coupled with color 
or claim of title,?4 although such possession was for- 
bidden by statute?® or possession under contract for 
purchase.’* Possession of public lands under an ap- 
plication for them,?’ or under a land-office receipt,?® 
is sufficient. 


Possession of personalty is sufficient right to re- 
cover for the whole of the damage to it, although 
title is in a third person, whether it be a bare pos- 
session,”® possession under assignment void by stat- 
ute,*° possession under special property,?? posses- 
sion as vendee under a conditional sale agreement,®? 
or possession as mortgagor with the mortgagee’s con- 
sent.?* But plaintiff’s possession must be real, not 


TRESPASS 


[63 C.J.] 1059 


merely colorable.*4 The value of things severed from 
the land before plaintiff got possession, but re- 
moved afterward can be recovered by the one in 
possession,*5 


[§ 264] (3) Limiting Possessor’s Recovery to Ex- 
tent of His Right. Under the doctrine, which is sup- 
ported by numerous eases, that the recovery of dam- 
ages by plaintiff in possession is limited by the ex- 
tent of his right,?* it is held that a tenant of land 
in possession can recover only damages as to his 
estate whether he be a life tenant?’ or tenant for 
years.*® A tenant in common can recover damages 
only to the extent of his interest as such tenant, 
whether the property is realty?® of which plaintiff 
has exclusive possession claiming exclusive title,*° 
or personalty,*! but a tenant at sufferance can only 
recover nominal damages for destruction of grass. 
He cannot recover for injury to the turf.42, A right 
to the use of land merely will not justify a recovery 
of an amount commensurate with the injury to it*® 
but only to the value of the use.*4 


EB. 515, 61 S.C. 292 (cutting of trees); 
Willey v. Laraway, 25 A. 436, 64 Vt. 
559 (tenant in dower is answerable 
to the-reversioner for injuries to the 
inheritance and so can recover them 
against a trespasser). 


21. Cook v. Champlain Transp. 
Co., 1 Den. (N.Y.) 91 (wrongful de- 
struction of premises); Sturgis v. 
Warren, 11 Vt. 483 (severing and car- 
rying a part of the realty). 


Bey TINO Isa? 6tG. oR ete. COs “Vv: 
Cobb, 94 Ill. 55; Owings v. Gibson, 2 
A.K.Marsh. (Ky.) 515; North v. Cates, 
2 Bibb (Ky.) 591; Reed v. Price, 30 
Mo. 442; Paraffine Oil Co. v. Berry, 
(Tex.Civ.App.) 93 S.W. 1089; Baker 
v. Cornelius, 24 S.W. 949, 6 Tex.Civ. 
App. 27; Beaumont Lumber Co. v. 
Ballard, (Tex.Civ.App.) 23 S.W. 920. 


23. Woods v. Banks, 14 N.H. 101; 
Caverhill v. Robillard, 2 Can.S.C. 575 
(wharf and bridge in public waters). 


24. Nelson v. Mather, 5 Kan. 151; 
Hall v. Deaton, 68 S.W. 672, 24 Ky.L. 
314; Todd v. Jackson, 26 N.J.Law 525 
(one in possession under a void deed 
from the guardian of infants can re- 
cover the whole damage and no one 
else can); Dewey v. Osborn, 4 Cow. 
(N.Y.) 329 (possession after recovery 
in ejectment). 


25. Oklahoma City v. Hill, 50 P. 
242, 6 Okl. 114 (where plaintiff's pos- 
session was in violation of a statute 
forbidding occupancy of land before 
thrown open to entry, he can recover 
damages up to the time when the 
secretary of the interior renders his 
decision on defendant’s application 
for the lots, giving them to him). 


26. Hunt v. Taylor, 22 Vt. 556; 
Johnston v. Christie, 31 U.C.C.P. 
(Ont.) 358. See Hueston v. Mississip- 
pi, etc., Boom Co., 79 N.W. 92, 76 
Minn. 251 (plaintiff must show such 
a right that her recovery will bar 
that of the owner and that here he 
has equitable title so it would, but 
that a bare possession would not); 
Gartner v. Chicago, etc., R. Co., 98 
N.W. 1052, 71 Neb. 444 (full recovery 
may be had for trees cut by trespass, 
although plaintiff in his contract of 
purchase agrees not to cut trees till 
Jand has been paid for). 


27. Mott v. Hopper, 40 So. 921, 116 
La. 629. 
28. Gulf, etc. R. Co. v. Clark, 51 


S.W. 962, 2 Ind.T. 319. 


29. U.S.—Pabst Brewing Co. v. 
Greenberg, 117 F. 135, 55 C.C.A. 151; 


Guttner vy. Pacific Steam Whaling Co., 
96 F. 617. 


Petes teers v. Chase, 10 Mass. 


Po eS v. Orser, 11 N.Y.Super. 


Tenn.—Criner v. Pike, 2 Head 398. 
BP a od td v. Clinton, 2 Utah 


Vt.—Fisher v. Cobb, 6 Vt. 622. 


W.Va.—Wustland v. Potterfield, 9 
W.Va. 438. 


Ont.—Mason v. Morgan, 24 U.C.Q. 
B. 328; Irving v. Hagerman, 22 U.C. 
Q.B. 545. 


[a] For the reason that plaintiff 
is liable only to the owner. Pabst 
Brewing Co. v. Greenberg, 117 F. 135, 
55 C.C.A. 151; Criner v. Pike, 2 Head 
(Tenn.) 398. 


[b] Bailee, as master of a vessel, 
for freight he is carrying may re- 
cover the entire damage. Irving v. 
Hagerman, 22 U,.C.Q.B. (Ont.) 545. 


[ce] Sheriff cannot show that the 
goods belonged to plaintiff in a re- 
plevin suit against a third person, 
and that he took them under the 
writ, as under the Code the writ would 
justify a taking only from the defend- 
ant in the replevin suit. King v. Or- 
ser, 11 N.Y.Super. 431. 


30. Barker vy. Chase, 24 Me. 230 
(full recovery, although debt for 
which assignment was made had been 
paid). 


31. Fisher v. Cobb, 6 Vt. 622. 


32. Wooley v. Edson, 35 Vt. 214 
(the reason is that plaintiff is answer- 
able over to the owner or his assent 
is assumed in the absence of his in- 
terference). 


33. Luse v. Jones, 39 N.J.Law 707. 


34 McDowell v. McCormick, 121 
F. 61, 57 C.C.A. 401 (if plaintiff's pos- 
session is colorable merely, not bona 
fide, the rule does not apply to a tak- 
ing by sheriff under a writ of replevin 
against third persons). 


35. Northern Pac. R. Co. y. Lewis, 
51 F. 658, 2 C.C.A. 446 [rev 16 S.Ct. 
831, 162 U.S. 366, 40 L.Ed. 1002]. See 
Glenwood Lumber Co. v. Phillips, 
[1904] A.C. 405, (where plaintiff has 
a lease with a right to cut trees de- 
fendant cannot set up the title of 
the crown to trees severed before 
plaintiff took possession; but one 


who severs wood on government land 
and piles it thereon has possession, 
although he took as a trespasser, so 
he can maintain trespass against a 
bare trespasser who takes it or de- 
stroys it): 


36. Gilbert v. Kennedy, 22 Mich. 
5 (realty); Gwaltney v. Scottish Car- 
olina Timber, ete., Co., 20 S.E. 465, 
115 N.C. 579 (realty and personalty); 
Johnson v. Meyer, 4 OhioDec. (Re- 
print) 383, 2 Clev.L.Rep. 81 (realty). 


37. Zimmerman y. Shreeve, 59 Md. 
357; Rockwood v. Robinson, 34 N.E. 
521, 159 Mass. 406, (unless he has 
a Dares of disposition of the prop- 
erty). 


38. Hawthorne v.. Siegel, 25 P. 
P1114, S88) Cal... 159,522) Am: Sine 2 One 
Uttendorffer v. Saegers, 50 Cal. 496; 
Nivin v. Stevens, 5 Del. 272; Eten 
v. Luyster, 60 N.Y. 252; Gourdier v. 
Cormack, 2 E.D.Smith (N.Y.) 200; 
Bisher v. Grace, 27 U.C.Q:B. (Ont.) 


[a] Except, it has been held, where 
tenant is required by the lease to 
repair all damages. Gourdier v. Cor- 
mack, 2 E.D.Smith (N.Y.) 200. 


[b] Lessee can recover for de- 
struction of a building which he had 
erected with the privilege of remov- 
al, together with the value of his un- 
expired term. Eten v. Luyster, 60 
N.Y. 252. 


39. Baltimore, etc., R. Co. v. Hig-. 
gins, 69 Ill.App. 412; McGill v. Ash, 
7 Pa. 397; Winters v. McGhee, 3 Sneed 
(Tenn.) 128; Rowland v. Murphey, 66 
Tex. 534, 1 S.W. 658; Gulf, etc., R. 
Co. v. McMurrough, 91 S.W. 320, 41 
Tex.Civ.App. 216. 


40. Jackson v. Todd, 25 N.J.Law 
121. 
41. Long v. Monck, 22 U.C.C.P. 


(Ont.) 387. See Daniels v. Brown, 34 
N.H. 454, 69 Am.D. 505 (if half the 
joint property is taken plaintiff can 
recover half the value of that taken); 
Chandler v. Spear, 22 Vt. 388 (if the 
whole value is recovered new trial 
will not be granted but amount in 
excess will be deducted). 


42. Texas, etc., R. Co. v. Torrey, 
16 S.W. 547, 4 Tex.A.Civ.Cas. § 256. 


43. Farnsworth v. Western Union 
Tel. Co., 6 N.Y.S. 735, 53 Hun 636, 3 
Silv.Sup, 30. “ 

44, Farnsworth v. Western Union 


Tel. Co., supra (cutting telegraph 
wires); Delamater v. Folz, 3 N.Y.S. 
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Title in third person. Possession of land with 
title in a third person does not authorize a recovery 
for injury to the freehold.*® Title and possession 
does not warrant a recovery for property severed 
if it has been sold to a third person.*® Possession 
and equitable title in plaintiff does not authorize a 
recovery of the damage for an injury to the free- 
hold.47 Possession of land under a contract for 
purchase does not warrant a recovery of the dam- 
ages for an injury to the freehold.*® Possession of 
personalty with title in a third person does not 
warrant a recovery of its value when taken,*® but 
only the value of its use to the party whose right 
of possession is invaded.®® A mortgagee can recover 
the amount which will compensate him for the in- 
jury to his seeurity.°1 


[§ 265] b. Defendant’s: Interest. Where defend- 
ant in trespass has a right in the property, plain- 
tiff’s damages cannot include the injury to such 
right.52 So, a life-tenant of land cannot recover 
against the reversioner damages for injuries to the 
reversion,®* and, if defendant has-title, he cannot 
recover for an injury to the property;°* nor can 
he recover the value of a part of the realty severed 


711, 50 Hun 528 (one having qualified 
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47. Van Buskirk v. Dunlap, 2 Ohio 


and taken.®®> A retaking of personalty by the owner — 
by unlawful means does not render him liable for — 
its value,®® and defendant in replevin who retakes 
the property may show his ownership on the ques- 
tion of damages.®*? If a landlord enters contrary 
to the statute of forcible entry, he is liable to a ten- 
ant holding over only for nominal damages.°* Plain- 
tiff’s recovery cannot include damages for an injury 
to the right of one under whom defendant acted ;°° 
and hence, a lien-holder may recover only the value 
of his lien as against One who attaches personalty 
as the property of the general owner,®° and if the 
attachment is for a claim against one having pos- 
session under an interest the general owner may re- 
cover only the value of the property less such in- 
terest.°2 So, also, a lessee of land is only liable 
for nominal damages to an occupying plaintiff elaim- 
ing under a prior agreement with the lessor, unless 
duration of interest is shown.*? Against a mort- 
gagee, the mortgagor may recover only the value of 
his equity.®? 


[§ 266] F. Inadequate and Excessive Damages. 
An award of damages will not be disturbed unless 
manifestly excessive,®* but if clearly unwarranted 


135 A. 391, 105 Conn. 366 (damages 


possession under a contract for lay- 
ing a sewer can recover the value of 
the injury to his use of the premises 
as necessary to fulfil his contract). 


45. Ill—Advance El., etc., Co. v. 
Eddy, 23 Ill.App. 352. 
Yowa.—Waltemeyer v. Wisconsin, 


~ete., R. Co., 33 N.W. 140, 71 Iowa 626. 


Md.—Hunter v, Hatton, 4 Gill 115, 
45 Am.D. 117. 


Minn.—Rau vy. Minnesota Valley R. 
Co., 13 Minn. 442. 


N.H.—Poor v. Gibson, 32 N.H. 415; 
Woods v. Banks, 14 N.H. 101. 


N.Y.—Kelly v. New York,-ete., R. 
Coty SleeNe.s 2ooe 


N.C.—Frisbee v. Marshall, 30 S.E. 
21, 122 N.C. 760. 


N.D.—Russell v. Meyer, 75 N.W. 
262s IN. Da oo, 4, Wu. cA Oe he 


Tex.—International, ete., R. Co. v. 
Ragsdale, 2 S.W. 515, 67 Tex. 24. 


Wis.—Ford v. Schliessman, 83 N. 
W. 761, 107 Wis. 479. . 


[a] Limited to injury to posses- 
sion.—Advance El., etc., Co. v. Eddy, 
23-Ill.App. 352; Frisbee v. Marshall, 
30 SB. 21,.122 N.C. 760. 


[b] For removal of barn, one in 
possession can recover only nominal 
damages. Russell v. Meyer, 75 N.W. 
262, 7 N.D. 335, 47 L.R.A. 687. 


[ce] Wendor who retains possession 
of land under verbal agreement can 
recover only nominal damages for de- 
struction of timber, although he aft- 
erward buys back the title. Interna- 
tional, etc., R. Co. v. Ragsdale, 2 S. 
W. 515, 67 Tex. 24. 


fd] Plaintiff may show title in or- 
der to entitle himself to greater dam- 
ages than a mere possessor could re- 
cover. Hunter v. Hatton, 4 Gill 
(Md.) 115, 45 Am.D. 117. 


[e] Owner’s action is not barred 
by the recovery of full damages by 
person in possession. Wadleigh v. 
Marathon County Bank, 17 N.W. 314, 
58 Wis. 546. 


deat Wallace v. Goodall, 18 N.H. 


Dec. (Reprint) 233, 2 West.L.Month. 
125. See Salisbury v. Western North 
Carolina;.R. Go.,.4 S:E. 465, 98 IN.C. 
465 (premises conveyed to trustees by 
mistake, which conveyance had been 
annulled before action brought). 


48. Southern R. Co. v. Ethridge, 
33 S.E. 850, 108 Ga. 121. 


49. Anthony v. Gilbert, 4 Blackf. 
(Ind.) 348. 


50. Temple v. 
App.) 121 S.W. 253. 


51. Elvins v. Delaware, etc., Tel., 
etc., Co., 48 A. 903, 683 N.J.Law 243, 
76 Am.S.R. 217. 


52. McDonald v. Lightfoot, Morr. 
(lowa) 450. See Snedecor v. Pope, 39 
So. 318, 143 Ala. 275 (against the 
lessor of land a tenant cannot recov- 
er for injuries to the freehold but only 
injuries to his leasehold). 


53. Willey v. Laraway, 25 A. 436, 
C4 Vit 5 59: 


54. Baker v. Cornelius, 
949, 6 Tex.Civ.App. 27. 


55. Baker v. Cornelius, supra. 


56. Pabst Brewing Co. v. Green- 
bers hie. P35 bb CiCCAN Tous sGre> 
taking by trespass on plaintiff’s real- 
ty); Decker v. Decker, 17 Hun (N. 
Y.) 18 (taking by force); Bogard v. 
Jones, 9 Humphr. (Tenn.) 739, (re- 
capture by breach of the peace or 
trespass on plaintiff's realty); Col- 
lore v. Taylor, 9 Humphr. (Tenn.) 


57. Fowler v. Stonum, 6 Tex. 60. 


58: Reeder 1. ‘Purdy, 417ml 279; 
Thiel v. Bull’s Ferry Land Co., 33 A. 
281, 58 N.J.Law 212. 


59. See cases infra this section. 


eons Outcalt v. Durling, 25 N.J.Law 


61. 


Duran, (Tex.Civ. 


24 S.W. 


Chaffee v. Sherman, 26 Vt. 237. 


62. Twyman v. Knowles, 13 C.B. 
222, 76 H.C.L. 222, 188 Reprint 1183, 


63. Street v. Sinclair, 71 Ala. 110 
(taking of personalty); Swigert vy. 
Thomas, 7 Dana (Ky.) 220. 


64. Conn.—Petroman vy. Anderson, 


for cutting timber). 


Hawaii.—Kealoha v. Halawa Plan- 
tation, Ltd., 24 Hawaii 579. 


Ky.—Major v. Pulliam, 3 Dana 582; 
North v. Cates, 2 Bibb 591. 


RP encotgs #55 v. Craig, 13 N.J.Law 


N.Y.—Weed v. 
1025, 89 Hun 62. 


Ont.—Grantham v. Severs, 25 U.C. 
Q.B. 468. - 


[a] Rule applied.—Where there is 
basis in the pleadings and evidence . 
for recovery in the nature of punitive 
damages, in addition to compensation 
for injuries resulting from alleged 
trespass on plaintiff's premises, and 
making allowance for a portion of the 
amount recovered as punitive dam- ' 
ages, the verdict is not excessive; 
which one of two rules is employed 
for ascertaining the amount of actu- 
al damages is not material. Hutchin- 
eon v. Courtney, 98 So. 582, 86 Fla. 


Brush, 34 N.Y.S. 


[b] Amounts held not excessive.— 
(1) $15,000, for tearing down build- 
ings and dredging land for gold, ob- 
taining about $20,000 worth. Bessler 
v. Powder River Gold Dredging Co., 
185 P. 753, 95 Or. 271 [reh den’-187 
P. 621, 95 Or. 271]. (2) $5,000, for 
posting on plaintiff’s door a challenge 
to a duel. Ogden vy. Gibbons, 5 N.J. 
Law 598 [rev 5 N.J.Law 853]. (3) 
$1,500 for destruction of building, 
fence, and trees, and dumping of dirt 
and _rock on lot. Hancock vy. George 
R. Curtis Paving Co., (Cal.App.) 300 


P. 65. (4) $1,050, for cutting 200 
trees. Stockburger v. Aderholt, 86 
So. 464, 204 Ala. 557. (5) $1,000, 


where the representatives of defend- 
ant, a furniture concern selling goods 
on the installment plan, unlawfully 
enter and search plaintiff's home. 
Carlberg v. Spiegels House Furnish- 
ing Co., 178 Ill.App. 424. (6) $725.16 
for breaking and entering dwelling 
house and removing furniture by 
seller on which there was balance of 
$370 due while buyer was in hospi- 
ye a (fe Rose Co. v. Lowery, 169 N. 
HE. 716, 33 Ohio App. 488. (7) $725, for 
cutting 145 trees. Ford Lumber, etc., 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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in amount the verdict will not be permitted to 
The court will not set aside the verdict 


stand.®® 
because it would have given less.°¢ 
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Similarly when 


the amount of damages is obviously inadequate, the 
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verdict should be set aside and a new trial granted,°7 
but the court will not increase damages unless they 
are clearly inadequate.®§ 


IX. STATUTORY ACTIONS FOR PENALTIES AND MULTIPLE DAMAGES 


[§ 267] A. In General. 


alty.*° 


Co. v. Griggs, (Ky.) 118 S.W. 920. 
(8) $700, for cutting trees in the 
churchyard, leaving the church prac- 
tically without shade. Shutt v. Meth- 
odist Episcopal Church, 218 S.W. 1020, 
187 Ky. 350. (9) $500, for cutting 
270 trees worth from 40 to 60 cents 
a hundred feet board measure. Ken- 
tucky Stave Co. v. Page, (Ky.) 125 
S.W. 170. (10) $500, for forcing 
plaintiff to escape arrest, to take off 
and redeliver suit bought from de- 
fendant and worth $27. Friedenthal 
v. Goodloe, 81 So. 553, 202 Ala. 611. 
(11) $300, where defendant, believing 
he had title to a certain field in plain- 
tiff’s possession, began to throw down 
plaintiff’s fence, and, when she sent 
an agent to replace the fence, de- 
fendant cursed the agent, and threat- 
ened to kill him. Wilcox v. Alley, 130 
SW. 1115, 140° Ky.-187. ~(12) $275, 
for cutting ornamental shade trees. 
Blalock vy. Atwood, 157 S.W. 694, 154 
Ky. 394, 46 L.R.A.N.S. 3. (13) $250, 
for removal of household goods. 
Stewart v. Darby, 127 N.E. 568, 75 
Ind.App. 120. (14) $250, where de- 
fendant ertered upon plaintiff’s land, 
dug four post holes, tore down and 
hauled away some fencing, cut down 
one tree, and injured another, which 
furnished shade to plaintiff’s lot. Mc- 
Mahon v. Robinett, 207 S.W. 301. 182 
Ky. 690. (15) $200, for furniture 
seller’s trespass in seizing and dis- 
posing of everything in buyer’s house 
to collect $41. Shelton v. Pentecost, 
119 So. 375, 9 La.App. 155. (16) $150, 
for breaking a cellar door by defend- 
ant to get its gas meter, although 
there was no actual damage and the 
circumstances did not warrant puni- 
tive damages. Reed v. New York, 
ete. Gas Co; 87 N.Y.S.. 840, 93 .N.Y. 
App.Div. 453. (17) $148.18, for tres- 
pass destroying fence, swamping, road 
making, and cutting and removing 
trees. Hasty v. Nowell, 151 A. 429, 
129 Me. 496. (18) $50, for attaching 
sixteen telephone wires to plaintiff's 
chimney. Bunke v. New York Tel. 
Co., 81 N.E. 1161, 188 N.Y. 600. (19) 
Eleven cents per cubic yard with one 
year’s interest, for taking _ sand. 
American Sand & Gravel Co. v. Spenc- 
er, 103 N.E. 426, 55 Ind.App. 523. 


65. Crowell v. Nickerson, 52 N.S. 
54; Bell v. Foley, 51 N.S. 1. See 
Thompson v. Morris Canal, etc., Co., 
17 N.J.Law 480 (holding that dam- 
ages to the full value of the land 
in trespass are excessive as title does 
not pass). 


[a] Amounts held excessive.—(1) 
$5,000, for using force in overcoming 
resistance of a female minor who re- 
sisted defendant in laying pipe on 
her father’s farm over which a right 
of way had been condemned. Slinger- 
land v. East Jersey Co., 33 A. 843, 
58 N.J.Law 411. (2) $3,000, which 


[68 C. J.—57] 


Statutes in many states 
give a special remedy for cutting, digging up, or 
removing trees or other things growing on land by 
allowing the recovery of treble damages®® or a pen- 
Other statutes allow the recovery of treble 
damages for a forcible disseizin,‘? for malicious in- 
jury to personalty,7? or give a penalty for entry on 


[By Artur MoTarnacHan] 


was reduced to $1,500, where defend- 
ant induced young married woman to 
ride with him, at night, through mis- 
representations, causing i 
Kurpgeweit v. Kirby, 
88. Neb. -72;..33° L:R.A.N.S.. 98. 
two sides of lot and for driving over 
lot and piling lumber thereon from 
1922 to date of judgment held ex- 
cessive by $690. McWilliams  v. 
Horstman, 164 N.E. 779, 30 OhioApp. 
268. (4) $1,295.03, for trespass quare 
clausum held excessive by the 
amount in excess of $600, which two 
plaintiffs testified was the difference 
in the value of their premises before 
and after the trespass. Borneman v. 
Milliken, 124 A. 200, 123 Me. 488. (5) 
$1,250, for removal of timber. A. R. 
Humble Stave & Lumber Co. y. Dun- 
bar, 2410 S.W. 458, 183 Ky. 685. (6) 
$1,200, in action: for accounting for 
timber cut and to require reduction 
to $500. Wilkinson v. James, 262 S. 
Wie SUS 164 Ark 475.0 /C7) $600 -for 
trespass by wrongfully removing 
personalty, where there was no 
breaking or entry. Bryers v. High- 
land Park Transfer & Storage Co., 
245 Ill.App. 400. (8) $600, in an ac- 
tion for damages resulting from de- 
fendants’ sheep grazing over about 
three hundred and sixty acres of 
plaintiff's land in February, 1906, 
where it appeared that plaintiff’s cat- 
tle were on the land in March, and his 
sheep lambed and fed there in April, 
and that the feed was as good as 
usual ninety days after the trespass. 
Pyramid Land, etc., Co. v. Pierce, 95 
Py 210, 30. -Nev. 237." (9) $300, for 
eviction where plaintiffs had been 
fully reimbursed for personalty de- 
stroyed. Gulf States Steel Co. v. 
Comstock, 85 So. 305, 17 Ala.App. 430. 
(10) $100 for oil company’s unauthor- 
ized prospecting operations on land, 
which did not depreciate value of 
land or lease. Le Bleu v. Vacuum 
OU Gow 132So; 7706, 15 La. App.' 689 
[den reh 132 So. 233, 15 La.App. 689]. 


[b] In New Brunswick it has been 
held that the verdiet will not be dis- 
turbed although excessive. Ingra- 
ham? iv. Parks, 19 N.B; 101. 


66. Bennett v. Allcott, 2 T.R. 166, 
109 Reprint 90. 

67. Hardeman y. Williams, 48 So. 
108, 157 Ala. 422. 


[a] Six cents held not obviously 
inadequate for the killing of several 
wild fowl. Diana Shooting Club v. 
Kohl, 145 N.W. 815, 156 Wis. 257. 


68. Gerstner v. Crescent Ice Co., 
8 La.A. (Orleans) 209. 

69. See statutory provisions. 

[a] Repeal of statute.—Act March 
29, 1824, § 3 (P. L. 153), permitting 
recovery of double and treble dam- 


realty without the owner’s consent.7* Although there 
is some authority to the contrary," it is generally 
held that these statutes are to be strictly construed.7® 
As in the case of other penal statutes,7® they should 
be construed according to the intent of the legisla- 
ture,‘7 and a statute will not be construed to im- 
pose treble damages for acts not intended by the 


ages for timber cut and removed, was 
repealed by Act June 9, 1911, § 4 
(BiLig86152 Pa. SSt. FLO 207 4S DLL2S9)e 
which supplies its place. Murdoch v. 
Biery, 112 A. 772, 269 Pa. 577. 


70. See statutory provisions. 


[a] Repeal of statute —(1) L. 
(1899) ¢ 31, repealing statutory pro- 
visions’ giving complainant or prose- 
cutor the whole or part of the penalty 
imposed for violation of statutes, did 
not repeal Pub. St. (1901) ec 244, giv- 
ing one injured by unlawful and will- 
ful cutting of trees the right to re- 
cover a penalty therefor. Smith & 
Sargent v. American Car Sprinkler 
Co OT “A. S248. NM. 152) C2)msees 
tion of statute providing penalty for 
cutting down, carrying away, or de- 
stroying, trees held not impliedly re- 
pealed by reénactment and subse- 
quent amendment of section making 
such acts criminal. Terrone v. Har- 
rison, 94 A. 600, 87 N.J.Law 541. 


71. See statutory provisions; and 
Forcible Entry and Detainer § 138. 


72. See statutory provisions. 
73. See statutory provisions. 


[a] In Pennsylvania see Common- 
wealth v. Mitchell, 23 Pa.Dist. 496 
(construing act of April 14, 1905 [P. 
L. p 169] denouncing trespass on land 
posted as private property). 


Criminal liability see § 300 et seq. 


74. Palmer v. Davidson, 98 N.E. 
623, 211° Mass. 556. 


fa] Thus Rev. L. c 185 § 7 giving 
triple damages for willfully, without 
license, cutting down trees on the 
land of another, but only for single 
damages, if acting in good faith, is 
remedial, and not penal, and so 
should be liberally construed. Palm- 
er v. Davidson, 98 N.H. 623, 211 Mass. 


556. 


75. Minn.—Helppie v. Northwest- 
ern Drainage Co., 149 N.W. 461, 127 
Minn. 360. 


Miss.—Murphy v. Seward, 110 So. 
790, 145 Miss. 713; Bollinger-Franklin 
Lumber Co. v. Tullos, 87 So. 486, 124 
Miss. 855. 


N.J.—Lott v. Leventhal, 76 A. 328, 
80 N.J.Law 216. 


Pa.—Henning v. 
Super. 488. 


Wash.—Bailey v. Hayden, 117 P. 
720, 65 Wash. 57. 


76. See Statutes § 659. 


77. Clark v. Collins, 15 N.J.Law 
473 (object of statute is to prevent 
unlawful waste and destruction of 
timber and though penal it may be 
interpreted beneficially according to 
the intent of the legislature). 


Keiper, 37 Pa. 
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legislature though within the literal language of the 
Such statutes do not change the measure 
of damages in actions not brought under the stat- 
ute.?® The penalty prescribed by such a statute is 
in the nature of a punishment and of a remunera- 


statute.*§ 


tion for the tort.®° 


[§ 268] B. Acts to Which Statute Applies. Under 
a statute relating to the cutting of timber, cutting 
without carrying away is sufficient;*! but a sub- 


sequent carrying away does not 


where the cutting is by mistake,’? except where 
either the cutting alone or the carrying away alone 
is enough under the terms of the statut 
ing on land to hunt after a license to do so has been 
revoked is not an entry without the owner’s con- 
Under statutes relative to forcible disseizin 
the force must be personal violence and breaking the 
lock of a building is not enough;®® nor are acts ren- 
dering the premises untenantable.® 
cutting timber when the owner remains in quiet pos- 


sent.’ 


78. Haselmaier v. Milwaukee Hlec- 
tric Ry. & Light Co., 201 N.W. 257, 185 
Wis. 210 (provision imposing. treble 
damages on electric light companies 
for violations of “this section’’ con- 
strued to mean “subsection” and not 
to cover personal injuries for which 
company was liable under another 
subsection). 


Disregarding literal meaning gen- 
erally see Statutes § 573. 


79. State v. Clarke, 123 N.W. 54, 
109 Minn. 123 (statute making per- 
son cutting timber on state lands 


’ liable for multiple damages did not 


apply to ordinary action for conver- 
sion). 


80. Ladnier v. Ingram Day Lum- 
ber Co., 85 So. 196, 123 Miss. 238. 


81. Givens v. Kendrick, 15 Ala. 
648. 


62. Batchelder v. Kelly, 10 
436, 34 Am.D. 174. 


83. Keystone Lumber, etc., Co. v. 
McGrath, (Miss.) 21 So. 301. 


E idee Kellogg v. Robinson, 32 Conn. 
35. 


85. Schrier v. Shaffer, 107 N.Y.S. 
1107, 123 App.Div. 543; Yeamans v. 
Nichols, 81 N.Y.S. 500; Willard v. 
Warren, 17 Wend. (N.Y.) 257. 


86. Labro y. Campbeli, 2 N.Y.S. 
129, 56 N.Y.Super. 70. 


87. Baxley v. Barnwell Lumber 
Co., 101 S.E. 646, 118 S.C. 109; Sease 
v. Barnwell Lumber Co., 101 S.B. 567, 
Ato asse.e LOD. 


88. Ritchie v. State Board of Agri- 
eae 266 S.W. 492, 219 Mo.App. 
90. 


N.H. 


: Be Simpson v. Woodward, 5 Kan. 
eke 


90. See infra notes 91-95. 


91. Clay v. Postal Tel.-Cable Co., 
11 So. 658, 70 Miss. 406 (trees not ex- 
ceeding six or eight inches in diam- 
eter are, within the provisions of a 
statute giving a penalty for wilfully 
cutting, ‘“‘trees’’). 


' 92. Fezler v. Gibson, 166 S.W. 


1096, 183 Mo.App. 885, (‘plants,” in- 
cludes an ornamental hedge). 


93. Henry v. Lowe, 73 Mo. 96 (coal 
held a mineral). 


94. McKee v. Gratz, 43 S.Ct. 16, 
260 U.S. 127, 67 L.Ed. 167 [aff Gratz 
v. McKee, 270 F. 718, rev 258 F. 335, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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session of the land is not a forcible disseizin or 
detention.®? A statute relative to digging up or ¢ar- 
rying away any substance or material does not ap- 
ply to a digging up of the soil itself.** 


[§ 269] C. Property to Which Statute Applies. 


Under a statute relative to the cutting or removal 


create liability, 


e.83 Remain- 


169 C.C.A. 351] (mussels in a stream 
or pools are not part of the realty). 


95. See cases infra this note. 


[a] What is an inclosure.—(1) 
Under a statute giving a penalty for 
willful entry on inclosed lands to 
shoot, etc., inclosure means more than 
an imaginary boundary line. It must 
be surrounded by visible objects, nat- 
ural or artificial, and an imaginary 
boundary line is not sufficient. So it 
is more than a joint inclosure with 
adjoining lands, although plaintiff 
has the exclusive shooting rights 
over such other land. Payne v. 
Gould, 52 A. 421, 74 Vt. 208. (2) Tak- 
ing trees from a “yard” or “orchard” 
is prima facie a taking from an “in- 
closure,” an orchard being defined as 
‘inclosure containing fruit trees,” 
and “yard” meaning by common ac- 
ceptance an “inclosure.”’ Wright v. 
Sample, 50 So. 268, 162 Ala. 222. 


96. Carpenter v. Savage, 46 So. 
537, 98 Miss. 233. See J. H. Leaven- 
worth & Son v. Hunter, 116 So. 593, 
150 Miss. 245 (where, however, the 
court had previously held that the 
statutory penalty was properly de- 
nied and it is not clear that the hold- 
ing as to title was intended to apply 
to an action for a statutory penalty). 


97. See cases infra this note. 


[a] Treble damages for cutting 
and removing trees, etc.—(1) Own- 
ership is essential. Newman vy. Moun- 
tain Park Land Co., 107 S.W. 391, 85 
Ark. 208, 122 Am.S.R. 27; Taylor v. 
State, 47 S.W. 1055, 65 Ark. 595: 
Arn v. Mathews, 18 P. 65, 39 Kan. 272; 
Reynolds v. Maynard, 100 N.W. 174, 
1387 Mich. 42; Achey v. Hull, 7 Mich. 
423; Kellar v. Central Tel., etc., Co., 
105 N.Y.S. 63, 538 Mise. 523. (2) Thus 
it has been held in New York that a 
lessee cannot recover. Van Deusen 
Voy Young 2:9 \INCY..@ 9: eQNariline © Se 
Lewis v. Thompson, 38 N.Y.S. 316, 3 
App.Div. 329. (3) But the rule is 
otherwise in Vermont where a tenant 
for a term of years is regarded as an 
“owner.” Guild v. Prentis, 74 A. 1115, 
83 Vt. 212, Ann.Cas.1912A 313. (4) 
Abutting owner who does not own 
fee in highway cannot recover treble 
damages for cutting of trees in the 
highway though he may be entitled 
to damages. Pfohl v. Rupp, 152 N.Y. 
S. 47, 166 App.Div. 630. (5) In 
Pennsylvania mere equitable title is 
enough against a mere. intruder, 
Arnold v. Pfoutz, 11 A. 871, 117 Pa. 
103; Walton v. Pollock, 2 Pa.Dist. 607, 


of trees or other things growing on land the thing 
taken must be of some value.®® 
in statutes of the kind under consideration have been 
construed by the courts,*° is 
“plants,”®2 “mineral,”®? “any substance or material 
being part of realty,”®* and “inclosure.”?® 


[§ 270] D. Right Invaded—1. In General. While 
it has been held that possession under color of title 
and claim of ownership is sufficient to maintain 
the action,®* in most jurisdictions the cause of ac- 
tion is only available to the owner of the fee.®” 
Bare possession in plaintiff without title is not 
enough;°8 nor possession under contract for pur- 


Various words used 


OL 


such as “trees, 


12 Pa.Co. 216. 


{[b] Penalty for cutting trees.— 
(1) Ownership held necessary. Aus- 
tin v. Moebes, 102 So. 535, 212 Ala. 
455; Stockburger Bros. v. Aderholt, 
70 So. 157, 195 Ala. 56; Smythe Lum- 
ber Co. v. Austin, 49 So. 875, 162 Ala. 
110; Shelby Iron Co. v. Ridley, 33 So. 
331, 135 Ala. 513; White v. Farris, 
27 So. 259, 124 Ala. 461; Higdon v. 
Kennemer, 24 So. 439, 120 Ala. 193, 
112 Ala. 351, 20 So. 470; Gravlee v. 
Williams, 20 So. 952, 112 Ala. 539; 
Turner Coal Co. v. Glover, 13 So. 478, 
101 Ala. 289; Allison v. Little, 9 
So. 388, 93 Ala. 150; -Edwards v. Hill, 
11 Ill. 22; Clay v. Boyer, 10 Ill. 506; 
Whiteside v. Divers, 5 Ill. 336; David 
v. Correll, 68 Ill.App. 123; Behymer 
v. O'Dell, 45 Tll-App. 616, 31 Ill.App. 
350. (2) Thus a life-estate is not 
enough to recover a statutory penalty. 
Clay v. Boyer, supra; Jarrot v. 
Vaughn, 7 Ill. 1382; Whiteside v. Div- 
ers, supra; Wright v. Bennett, 4 Ill. 
258; Abney v. Austin, 6 Ill.App. 49. 
(3) Nor ownership of growing trees 
where another owns the land. Clifton 
Iron Co. v. Curry, 18 So. 554, 108 Ala. 
581. (4) Except where the statute 
gives the right of action to the own- 
er of timber as does the present Ala- 
bama statute. Aiken v. McMillan, 
106 So. 150, 2138 Ala. 494; Brasher vy. 
Shelby Iron Co., 40 So. 80, 144 Ala. 


659; Harrison Naval Stores Co. v. 
Johnson, 45 So. 465, 91 Miss. 747. 
(5) Under Code (1907) §§ 6085, 


6036, for trespass by cutting trees, 
plaintiffs must own the lands, the 
trees, or both. Smith. v. Collier, 97 
So. 101, 210 Ala. 23; Smith v. Collier, 
93 So. 648, 207 Ala. 635. (6) Assign- 
ment of timber deed signed but not 
attested did not convey title to the 
timber, and the title transferred 
would not support an action. Smythe 
Lumber Co. v. Austin, supra. (7) 
Under the direct provisions of Code 
(1906), § 1959, a certificate from the 
register of the land-office of the loca- 
tion of public land vests the full 
legal title to the land in the person 
to whom the certificate is granted, his 
heirs and assigns, so far as to enable 
him to maintain an action thereon 
against a_ trespasser. Johnson vy. 
Davis, 45 So. 979, 91 Miss. 708. 


Proof of title see infra §§ 284-286. 
98. See cases infra this note. 


[a] Treble damages for cutting 
trees.—In Vermont a mere possessor 
cannot sue for treble damages given 


a 
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chase, in an action against the vendor;®® but the fact 
that plaintiff has not paid his taxes or redeemed 
from tax sales does not prevent him from suing a 
stranger where he still has the right to redeem.? 
According to some decisions the statutes are regard- 
ed as not creating a new cause of action, but merely 
as affecting the measure of damages for a common- 
law action of trespass;? and under this view if a 
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right would be sufficient to support an action of 


trespass at common law, it would be sufficient under 
the statute; but if not sufficient at common law it 
would not be sufficient under the statute.® 
ease it is of course clear that if plaintiff has neither 
title nor possession he cannot recover.* 


[§ 271] 2. Necessity of Possession. 
without actual possession, is sufficient to enable an 
owner of land to recover treble damages for cutting 
and removing trees or other products of the land,° 
er to recover a penalty for such cutting and removal 


by statute. Guild v. Prentis, 74 A. 
1115, 88 Vt. 212, Ann.Cas.1912A 313; 
ort v. Newton, 42 A. 1087, 71 


[b] Penalty for cutting and re- 
moving trees, etc.—(1) Possession in- 
sufficient. Shetby Iron Co. v. Ridley, 
33 So. 331, 135 Ala. 513; McCleary v. 
Anthony, 54 Miss. 708; Davenport v. 
Newton, 42 A. 1087, 71 Vt. 11. (2) 
Landowner, after having conveyed 
standing timber, cannot recover the 
statutory penalty, even though he is 
in actual possession. Stockburger v. 
Aderholt, 86 So. 464, 204 Ala. 557. 


{e] Damages for malicious injury 
to property.—Scott v. Trebilcock, 112 
N.W. 847, 21 S.D. 333. 


99. Gravilee v. Williams, 20 So. 
952, 112 Ala. 539 (under statute giv- 
ing penalty for cutting trees). 


1. Helmer v. Shevlin-Mathieu 
Lumber Co., 151 N.W. 421, 129 Minn. 
25 eee damages for cutting tim- 
ber). 


2. Avery v. Spicer, 98 A. 135, 90 
Conn. 576; Eklund v. B. R. Lewis 
Lumber Co., 92 P. 532, 13 Idaho 581; 
Sprague v. Irwin, 27 How.Pr. (N.Y.) 
51; Hathaway v. Goslant, 59 A. 835, 
77 Vt. 199; Davenport v. Newton, 42 
A. 1087, 71 Vt. 11; Willey v. Laraway, 
25 A. 436, 64 Vt. 559; Montgomery v. 
Edwards, 45 Vt. 75. 


“The authorities, as far as we have 
observed them, hold, with substantial 
unanimity, that statutes similar to 
ours do not give a new and inde- 
pendent right of action, and that their 
sole office is to prescribe the measure 
of damages in cases where compensa- 
tory damages would, in the absence 
of the statute, be recoverable. . . . 
To hold that the statute creates a 
new and independent right of action 
and gives to an owner of land as such 
a right of recovery for a wrong done 
to it would be to permit the title to 
the property, upon which the alleged 
wrong was committed, to be put in 
issue in every action where the spe- 
cial statutory damages were sought, 
and to put the plaintiff in every such 
case to proof of his title. Thus the 
personal action brought for the re- 
covery of damages would become one 
necessarily calling for an adjudica- 
tion of title.’ Avery v. Spicer, 98 A. 
135, 137, 90 Conn. 576. 


[a] ZIndorsement of summons.—It 
is unnecessary to indorse a summons 
with a reference to the_ statute. 
Sprague v. Irwin, 27 How.Pr. (N.Y.) 


oO 
8. Yocum vy. Zahner, 29 A. 778, 162 


In any | ‘ : 
is prescribed.!! 


Title alone, 


Pa. 468 (under a statute giving multi- 
ple damages for cutting trees, the ac- 
tion does not lie by remainder-man 
against assignee of life-estate, in pos- 
Session). 


4 Dejarnett v. Haynes, 23 Miss. 
600; Taylor v. Lyon Lumber Co., 13 
Pa.Co. 235. 


5 Arn v. Mathews, 18 P. 65, 39 
Kan. 272; Sullivan v. Davis, 29 Kan. 
a8; Fitzpatrick v. Gebhart, 7 Kan. 


[a] Illustration. — Cutting and 
carrying away of timber from vacant 
and unoccupied land by trespasser. 
Sullivan v. Davis, 29 Kan. 28. 


[b] -GLeased land.—(1) The owner 
of the land may bring the action, al- 
though a tenant is in actual posses- 
sion against the tenant for acts whol- 
ly outside the authority of the lease 
(Arn v. Mathews, 18 P. 65, 39 Kan. 
272; Fitzpatrick v. Gebhart, 7 Kan. 
35); (2) or against persons other 
than the tenant (Cramer v. Grose- 
close, 53 Mo.App. 648). (3) Not- 
withstanding there is outstanding an 
unexpired lease granted by plaintiff 
the action will lie provided there is 
no one in possession under the lease. 
Austin v. Huntsville, Coal, etc., Co., 
72 Mo. 585, 37 Am.R. 446. 


6 Long v. Cummings, 47 So. 109, 
156 Ala. 577; White v. Farris, 27 So. 
259, 124 Ala. 461;- Gravlee v.: Wil- 
liams, 2:0 So. 952; 112-Ala..539;°. Tur- 
ner Coal Co. v. Glover, 138 So. 478, 101 
Ala. 289; Allison v. Little, 9 So. 388, 
93 Ala. 150. 


7, Coppage v. Griffith, 40 S.W. 908, 
19 Ky.L. 459; Achey v. Hull, 7 Mich. 
423. | 

8. Newman vy. Mountain Park 
Land Co., 107 S.W. 391, 85 Ark. 208, 
122 Am.S.R. 27; Avery v. Spicer, 98 
A. 135, 90 Conn. 576; Brown v. Hart- 
zell, 87 Mo. 564; Holladay-Klotz Land, 
ete., Co. v. T. J. Moss Tie Co., 79 Mo. 
App. 548; Avitt v. Farrell, 68 Mo. 
App. 665 


9. Garrett v. Berry, 87 So. 340, 205 
Ala. 809; Long v. Cummings, 47 So. 
109, 156 Ala. 577; White v. Farris, 
27 So. 259, 124 Ala. 461 [exp] Rogers 
v. Brooks, 11 So. 753, 99 Ala. 31]; 
Beatty v. Brown, 76 Ala. 267. 


“Tt has been repeatedly decided by 
this court that this penal statute does 
not give a right of action, even to the 
owner of the land, against one who 
is in possession under color of title 
and bona fide claim of ownership.” 
Alexander v. Smith, 81 So. 677, 678, 
203 Ala. 9. 


given by statute. 
the owner of the title need not have either actual or 
constructive possession, but may bring the action 
against One in adverse possession,’ although the 
weight of authority is that the statutes do not change, 
the common-law rule requiring either actual or con- 
struetive possession,* and hence that the action will 
not lie against one in actual adverse possession.® 


[§ 272] 3. Title of Defendant. 
recover where defendant has title to the locus,° 
or to the timber for the cutting of which the penalty 
It follows that one from whom the 
land was obtained by fraud is not liable in this form 
of action, unless plaintiff was a purchaser for value 
without notice of the fraud.?2 


_[§ 273] E. Intent.1® To authorize a recovery, the 
violation of the statute must be intentional,!* and, 
while it has been held that it need not be willful,2® 
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And according to some decisions 


Plaintiff cannot 


_[a] Tlustrations. — (1) Posses- 
sion by defendant under contract of 
purchase which had been repudiated 
by plaintiff, the vendor. Beatty v. 
Brown, 76 Ala. 267. (2) Where title 
was in dispute, and both parties 
claimed to be in possession, judgment 
for defendant is proper. Alexander 
v. Smith, 81 So. 677, 203 Ala. 9. 


10. See cases infra this note. 


[a] Penalty for cutting trees,— 
Holloway v. Henderson Lumber Co., 
81 So. 867, 17 Ala.App. 89 [quashed 
82 So. 344, 208 Ala. 246]; Smith & 
Sargent v. American Car Sprinkler 
Co., 97 A. 872, 78 N.H. 152. 


_[b] Treble damages for forcible 
disseizin.—Schrier vy. Shaffer, 107 N. 
Y.S. 1107, 123 App.Div. 543; Marchand 
Neer 37> N.Y.S. "952, 9462) Mise: 


[ec] Willful destruction or injury 
of property.—Under statute relative 
to the unlawful and willful destruc- 
tion or injury of property of another, 
if a landowner, in cutting down elec- 
tric light poles erected on his land 
without his permission, acted in de- 
fense of his ownership or possession 
and for the sole purpoSe of preserving 
and protecting his own rights and 
property from the acts of a tres- 
passer, he was not liable criminally 
or for treble damages. Roxbury 
Light & Power Co. v. Dimmick, 196 
N-Y.S. 320. 


11. Smith v. 
80 N.H. 14. 


12. Shelby Iron Co. v. Ridley, 33 
So. 331, 1385 Ala. 513 (under statute 
giving a penalty for cutting trees). 


13. Statutory exceptions to liabil- 
ity see infra § 275. 


Kennett, 112 A. 796, 


14. Alabama Power Co. v. Bodine, 
105 So. 869, 213 Ala. 627; Menasha 
Woodenware Co. v. Spokane Interna- 
tional Ry. Co., 115 P. 22, 19 Idaho 586; 
Batchelder v. Kelly, 10 N.H. 436. 

[a] Imtermingling of floating tim- 
ber.—Statute giving treble damages 
against person taking, booming, or 
moving another’s floating timber is 
inapplicable to timber necessarily in- 
termingled by defendant with its own 
timber which had escaped from rafts; 
defendant making no claim of owner- 
ship, and offering to return the same 
on plaintiff's demand. JBennett v. 
Michigan Pulpwood Co., 147 N.W. 490, 
181 Mich. 33. 


15. Black v. Mace, 66 Me. 49 
(treble damages for taking property). 
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according to the weight of authority, it must be 
willful,'® or reckless,17 or accompanied by inexcus- 
but malice or evil 
The act of cutting and re- 
moving trees is willful, although defendant did not 
know that the land belonged to the one who was 
in fact the owner, but thought he was trespassing 


able negligence or carelessness ;*® 


intent is unnecessary.?® 


16. See cases infra this note. 


[a] Breble damages for trespass 
“without lawful authority.”—McDon- 
ald v. Montana Wood Co., 35 P. 668, 
14 Mont. 88, 43 Am.S.R. 616. 


[b] Double or treble damages for 
cutting trees.—Stewart v. Sefton, 41 
P. 293, 108 Cal. 197; Menasha Wood- 
enware Co. v. Spokane International 
Ry. Co., 115 P. 22, 19 Idaho - 586; 
Michigan Land, etc., Co. v. Deer Lake 
Co., 27 N.W. 10, 60 Mich. 143, 1 Am. 
S.R. 491; Sample v. Reinhard, (Mo. 
App.) 253 S.W. 180; Murdoch v. 
Piery, 112 A. 772, 269 Pa. 577; Lued- 
inghaus v. Pederson, 171 P. 530, 100 
Wash. 580. 


[ec] "Treble damages for willfully 
injuring timber.—(1) Act must be 
willful. Koonz v. Hempy, 120 N.W. 
976, 142 Iowa 337. (2) The injury 
must have been wanton and without 
reasonable excuse. Koonz v. Hempy, 
supra. 


[d] Penalty for cutting and re- 
moving trees, etc.—Knoblock v. Gil- 
christ-Fordney Co., 286 F. 679; Long 
v. Cummings, 51 So. 743, 165 Ala. 342; 
Glenn vy. Adams, 29 So. 836, 129 Ala. 
189; White v. Farris, 27 So. 259, 124 
Ala. 461; Postal Tel. Cable Co. v. Le- 
noir, 18 So. 266, 107 Ala. 640; Russell 
v. Irby, 13 Ala. 181; Watkins v. Gale, 
13 Ill. 152; Whitecraft v. Vanderver, 
12 Ill. 285; Belt v. Reid, 84 Ill.App. 
501; David v. Correll, 74 Ill.App. 47; 
Cumberland Tel., etc., Co. v. Martin, 
46 So. 247, 93 Miss. 505; Therrell v. 


Ellis, 35 So. 826, 83 Miss. 494; Mc- 
Cleary v. Anthony, 54 Miss. 708; 
Mhoon vy. Greenfield, 52 Miss. 434; 


Perkins v. Hackleman, 26 Miss. 41, 59 
Am.D. 243; Batchelder v. Kelly, 10 
N.H. 436, 34 Am.D. 174. 


[e] Penalty for boxing trees for 
turpentine.—Ladnier v. Ingram Day 
Lumber Co., 100 So. 369, 185 Miss. 632. 


{f] In Pennsylvania (1) the pres- 
ent statute gives multiple damages 
if any person shall willfully, negli- 
gently, or maliciously cut down or 
fell trees and the trespass must be 
willful, negligent, or malicious. Mur- 
doch. v. Piery, 112 A: 772, 269 Pa. 
577. (2) Under the former statute 
the trespasser was liable for multiple 
damages regardless of blame’on his 
part. Murdoch v. Piery, supra. (3) 
The party committing the trespass 
was liable for treble damages, al- 
though he, or one acting in his be- 
half, made a mistake as to the own- 
ership of the land. McCloskey vy. 
Powell, 16 A. 420, 123 Pa. 62, 10 Am. 
S.R. 512) [aff 21 A. 148, 150, 138 Pa. 
383]; Watson v. Rynd, 76 Pa. 59; 
O’Reilly v. Shadle, 33 Pa. 489. (4) 
See Reed v. Fohr, 35 Pa.Co. 82 (where 
the court imposed multiple damages 
for cutting and converting timber 
where defendants did not pretend to 
show any title and apparently made 
no inquiry as to the title until short- 
ly before the trial). 


17. Knoblock v. Gilchrist-Fordney 
Co., 286 F. 679; Ladnier v. Ingram 
Day Lumber Co., 100 So. 869, 135 
Miss. 632; Sample v. Reinhard, (Mo. 
App.) 253 S.W. 180. 


18. Harrison Naval Stores Co. v. 
Johnson, 45 So. 465, 91 Miss. 747; 
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covery.”? 


Therrell v. Ellis, 35 So. 826, 83 Miss. 
494: Keirn v. Warfield, 60 Miss. 799; 
McCleary v. Anthony, 54 Miss. 708; 
Mhoon v. Greenfield, 52 Miss. 434. 


[a] Negligence will not create lia- 
bility for treble damages for trespass 
by cutting timber. Connor v. McRae, 
160 N.W. 479, 193 Mich. 682. But see 
Louisville, ete., R. Co. v. Hill, 22 So. 
163, 115 Ala. 334 (where, in an action 
for a penalty for cutting trees, the 
court approved an instruction that, 
if through carelessness or negligence 
defendant section foreman was igno- 
rant of plaintiff's title, he acted know- 
ingly). 


19. Louisville, etc., R. Co. v. Hill, 
supra; Nordgren vy. Southwestern 
Bell Telephone Co., 262 P. 577, 125 
Kan. 33; Wright v. Brown, 5 Kan. 
600. But see Morrison v. Bedell, 22 
N.H. 234 (where the court, in discuss- 
ing the proper form of the action, said 
that plaintiff must prove a willful 
and malicious trespass). 


20. Givens v. Kendrick, 15 Ala. 
648; Longyear v. Gregory, 68 N.W. 
116, 110 Mich. 277; Perkins v. Hackle- 
man, 26 Miss. 41, 59 Am.D. 243; Emer- 
son v. Beavaus, 12 Mo. 511. 


21. Watkins v. Gale, 13 Ill. 152. 


22. Nashville Lumber Co. v. Bare- 
field, 124 | S,Ws.758, 093, SArk. 85350520 
Ann.Cas. 968 (purchaser from widow 
to whom land had been assigned as 
dower). 


23. Ala.—Long vy. Cummings, 47 
So. 109, 156 Ala. 577; Glenn v. Adams, 
29 So. 836, 129 Ala. 189; Williams v. 
Hendricks, 22 So. 439, 115 Ala. 277, 67 
Am.S.R. 32, 41 L.R.A. 650; Postal 
Tel. Cable Co. v. Lenoir, 18 So. 266, 
ie Ala. 640; Russell v. Irby, 13 Ala. 


Ark.——-Augusta Cooperage Co. v. 
Bloch, 289 S.W. 760, 153 Ark. 133. 


Ill— Watkins v. Gale, 13 Ill. 152; 
Whitecraft v. Vanderver, 12 Ill. 235. 


Iowa.—Werner v. Flies, 59 N.W. 18, 
91 Iowa 146. 


Mich.—Skeels v. Starrett, 24 N.W. 
98, 57 Mich. 350; Russell _v. Myers, 
32 Mich. 522; Wallace v. Finch, 24 
Mich. 255. 


Miss.—J. H. Leavenworth & Son vy. 
Hunter, 116 So. 598, 150 Miss. 245; 
Cumberland Tel., ete., Co. v. Martin, 
46 So. 247, 93 Miss. 505; Lusby v. 
Kansas City, etc., R. Co., 19 So. 239, 
73 Miss. 360, 36 L.R.A. 510. 


Mo.—H. D. Williams Cooperage Co. 
v. Quercus Lumber Co., 173 S.W. 42, 
187 Mo.App. 373 [aff 204 S.W. 185, 275 
Mo. 4]; Chilton v. Missouri Lumber, 
Bue Co., 127 S.W. 941, 144 Mo.App. 

o. 


N.H.—Smith & Sargent v. Ameri- 
can Car Sprinkler Co., 97 A. 872, 78 
N.H. 152; Batchelder v. Kelly, 10 N; 
H. 486, 34 Am.D, 174. 


N.J.—Cook v. Bennett Gravel Co., 
100 A. 331, 90 N.J.Law 9, 


N.Y.—Smith vy. Morse, 
126, 70 App.Div. 318. 


Wash.—Tronsrud v. Puget Sound 
Traction, Light & Power Co., 158 P. 
348, 91 Wash. 660. 


75 N.Y.S. 
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on lands of another than such owner,”° as it is 
enough that defendant knew he had no right to cut.?? 
So, too, a purchaser of standing timber who knows 
the seller has no authority to sell it is a willful tres- 
passer in cutting and removing it.2? But where de- 
fendant acted in good faith there can be no re- 
The rule applies both where the statute 


[a] Treble damages for cutting 
and removing trees, etc.—Skeels v. 
Starrett, 24 N.W. 98, 57 Mich. 350; 
Russell v. Myers, 32 Mich. 522; Wal- 
lace v. Finch, 24 Mich. 255; Smith v. 
Morse, 75 N.Y.S. 126, 70 App.Div. 318; 
Tronsrud v. Puget Sound Traction, 
Light & Power Co., 158 P. 348, 91 
Wash. 660. 


[b] Treble damages for injury to 
land.—Kilgannon vy. Jenkinson, 23 N. 
W. 830, 57 Mich. 325. : 


{c] Penalty for cutting trees.— 
Stockburger Bros. v. Aderholt, 70 So. 
157, 195 Ala. 56; Bradford v. Boozer, 
36 So. 716, 1389 Ala. 502; Glenn v. 
Adams, 29 So. 836, 129 Ala. 189; White 
v. Farris, 27 So. 259, 124 Ala. 461; 
Augusta Cooperage Co. v. Bloch, 239 
S.W. 760, 153 Ark. 133; Belt v. Reid, 
84 Ill.App. 501; J. H. Leavenworth & 
Son v. Hunter, 116 So. 593, 150 Miss. 
245; Smith & Sargent v. American 
Car Sprinkler Co., 97 A. 872, 78 N.H. 
152; Cook v. Bennett» Gravel Co., 100 
A. 331, 90 N.J.Law 9. 


[d] Mistake as to boundaries (1) 
precludes recovery. Watkins y. Gale, 
13 Ill. 152; Planters’ Package Co. v. 
Parsons, 120 So. 200, 153 Miss. 9. (2) 
A mistake of a surveyor in running a 
line does not preclude recovery when 
there is evidence of cutting of timber 
on plaintiff’s land no matter which 
line is taken. Southern Oregon Co. v. 
Kight, 228 P.-132, 112 Or. 66. 


[e] Bona fide claim of right.—(1) 
Plaintiff was not entitled to recover 
if the defendants cut the timber un- 
der a bona fide claim of right. Stock- 
burger Bros. v. Aderholt, 70 So. 157. 
195 Ala. 56; Cook v. Bennett Gravel 
Co.,.. 100 AS’ 331, 90: INT. Law” 925) 
One who cuts timber openly, claiming 
the trees are on his land, notwith- 
standing the claim of the adjacent 
owner to the land, because of a dis- 
pute as to the boundary, is not liable 
to the penalty. Long v. Cummings, 
51 So. 7438, 165 Ala. 342. (3) Where a 
grantee of specified timber, for the 
purpose of making a causeway, used 
smaller trees which were excluded 
from the grant under the honest be- 
lief that he was entitled to use them,’ 
there can be no recovery of the pen- 
alty prescribed by statute. Ellard v. 
Goodall, 87 So. 196, 204 Ala. 644; 
ee v. Goodall, 83 So. 568, 203 Ala. 


{f{] Belief in ownership.—That de- 
fendants understood they owned land 
or trees cut is good defense. J. H. 
Leavenworth & Son v. Hunter, 116 So. 
593, 150 Miss. 245; Barnes v. Arkan- 
sas-Missouri Power Co., 281 S.W. 93, 
220 Mo.App. 141; H. D. Williams 
Cooperage Co. v. Quercus Lumber Co., 
173 S.W. 42, 187 Mo.App. 373 [aff 204 
S.W. 185, 275 Mo. 4]; Smith & Sar- 
gent v. American Car Sprinkler Co., 
97 A. 872; -78 IN.H. 152. 


[g] Inadvertence or mistake.— 
Where the cutting of timber, by de- 
fendant on land of plaintiff, was re- 
sult of inadvertence and mistake, and 
not intentional, plaintiff could not 
recover treble dqgmages given by 
Statute if the trespass was willful. 
Augusta Cooperage Co. v. Bloch, 239 
S.W. 760, 153 Ark. 133. 


[h] Excess of authority.—Where 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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expressly excepts liability in such cases?4 and where 
it does not.*® In such a ease, belief in good faith 
that defendant was legally entitled to commit the 
acts complained of,?° and a fair claim of right, is 
essential;?* and, although defendant at first acts 
in good faith, he is liable for cutting timber after 
he learns that he has no right to do so.28 An un- 
founded belief in supposed legal authority to com- 
mit the act complained of has been held to furnish 
no ground for denying treble damages.2® In some 
Jurisdictions the bona fide belief of a right to do the 
act is sufficient defense if the belief was reason- 
able*® even though the act was forbidden by plain- 
tiff.8t There can be no recovery of treble damages 
for cutting and removing trees if the trespass was 
accidental.°? 


[§ 274] F. Persons Liable. One who causes the 
trespass to be committed is liable. Although there 
is some authority to the contrary,** it is held that 
an employer is liable for the act of his servants act- 
ing within the scope of his authority,?> even though 
done without his knowledge or consent.?* However, 
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an employer is not liable for acts committed by his 
servants without his authority, express or implied,*? 
such as acts done without his knowledge and in vio- 
lation of his instructions.?8 Jt has been held that 
a conversion of timber by an employer with knowl- 
edge of its unlawful cutting by an independent eon- 
tractor rendered the employer liable for treble dam- 
ages for the cutting;*® but where trees were cut by 
servants by mistake, it was held that the master’s 
appropriation of the trees with knowledge of the 
mistake did not show a willful and intentional eut- 
ting.4° A partner is not liable for the acts of his 
copartner which he did not know of or assent to.*! 
A purchaser for value in good faith is not liable.*2 
A purchaser with notice who took no part in the 
trespass has been held liable,** but this liability has 
also been denied.** One in possession of real estate 
for a particular purpose may be liable for treble 
damages for wrongfully cutting and carrying away 
trees. 


[§ 275] G. Defenses.** Consent or license of the 
owner,** or one of the owners where the property 


some trimming of trees was author- 
ized, and defendant exceeded its au- 
thority, it is not liable for treble dam- 
ages. Tronsrud v. Puget Sound Trac- 
tion, Light & Power Co., 158 P. 348, 
91 Wash. 660. 


[i] Mistake of law seems not to 
constitute gcod faith. Ward v. Rapp, 
44 N.W. 934, 79 Mich. 469. 


24. See infra § 275. 
25. See cases infra this note. 


[a] Penalty for cutting and re- 
moving trees, etc.—Postal Tel. Cable 
Co. v. Lenoir, 18 So. 266, 107 Ala. 640. 


[b] Treble damages for cutting 
and removing trees.—-Barnes v. Jones, 
51 Cal. 303; Lindell v. Hannibal, ete., 
R. Co., 25 Mo. 550; Shiffer v. Broad- 
head, 19 A. 688, 134 Pa. 539; Kramer 
v. Goodlander, 98 Pa. 353; Brown v. 
Mead, 34 A. 950, 68 Vt. 215; Gardner 
v. Lovegren, 67 P. 615, 27 Wash. 356; 
Cohn v. Neeves, 40 Wis. 393. 


26. White v. Farris, 27 So, 259, 124 
Ala. 461; Davis v. Cotey, 39 A. 628, 
OV te 20. 


[a] Advice of counsel.—Buyer of 
standing timber did not act in good 
faith in cutting it after time there- 
for had expired though advised by 
counsel that he had a right to the 
timber, when also advised that he 
might be liable for damages in cut- 
ting it. Chilton. v. Missouri Lumber 
& Mining Co., 127 S.W. 941, 144 Mo. 
App. 315. 


27. Dennis v. Woolsey, 
1014, 217 Mo.App. 567. 


28. Dickson v. Love, 233 S.W. 800, 
149 Ark. 669 (where defendant relied 
on negotiations for the purchase of 
the timber but continued cutting after 
the owners refused to execute a deed). 


29. Macey v. Carter, 76° Mo.App. 
490; Rousey v. Wood, 57 Mo.App. 650 
(where the act was committed by 
road overseers, under the mistaken 
belief that they had the right to do 


272 S.W. 


so for the purpose of opening a road). 


30. Belt v. Reid, 84 I1l.App. 501; 
Cox v. St. Louis, etc., R. Co., 85 S.W. 
989, 111 Mo.App. 394. 

31. Cox v. St. Louis, ete., R. Co., 
supra (treble damages for taking part 
of realty). 

32. McHargue v. Calchina, 153 P. 
99, 78 Or. 326. 

33. Fette v. 


McCooey, (Mo.App.) 


253 S.W. 392; McCloskey v. Powell, 
21 A. 148, 150, 138 Pa. 388 [aff 16 A. 
420, 123 Pa, 62, 10 Am.S.R. 512). 


[a] Rule applied: (1) To treble 
damages for cutting and removing 
trees. McCloskey v. Powell, 21 A. 
148, 150, 138 Pa. 383 [aff 16 A. 420, 
123) Pace, 10.Am.SeR., 512i). (2) Lo 
treble damages for quarrying and re- 
moving stones where defendant’s in- 
testate authorized two persons to 
quarry rock and received a royalty. 
Be v. McCooey, (Mo.App.) 253 S.W. 


34. See infra this note. 


{a] In Alabama the statute ap- 
plies to the actual wrongdoer and not 
to one whose relation to the act is 
merely that of one liable under doc- 
trine of respondeat superior. Alaba- 
ma Power Co. v. Bodine, 105 So. 869, 
213 Ala. 627. 


35. Heppie v. Northwestern Drain- 
age Co., 149 N.W. 461, 127 Minn. 360; 
Van Siclen v. Jamaica Electric Light 
Co., 61 N.Y.S. 210, 45 App.Div. 1 [aff 
61 N.E. 1135, 168 N.Y. 650] (treble 
damages for cutting and removing 
trees). 


36. Helppie v. Northwestern Drain- 
age Co., 149 N.W. 461, 127 Minn. 360. 


37. Alabama Mineral Land Co. v. 
Lathrop-Hatton Lumber Co., 41 So. 
952, 148 Ala. 679; Cushing v. Dill, 3 
Tll. 460; Potulni v. Saunders, 35 N.W. 
379, 37 Minn. 517; Smith v. Saucier, 
(Miss.) 40 So. 328; Therrell v. Ellis, 
85 So. 826, 88 Miss. 494; McCleary v. 
Anthony, 54 Miss. 708. But see Gates 
v. Comstock, 71 N.W. 515, 113 Mich. 
127 (holding member of firm liable 
for treble damages although cutting 
by firm’s agents was not intentional 
on his part). 


_ [a] Bequisites of liability.—To 
render employer liable he must have 
commanded, procured, or expressed 
assent that the cutting be done before 
or at the time of its commission. 
McConnell v. Free, 89 So. 170, 206 Ala. 
83. 


38. Alabama Power Co. v. Bodine, 
105 So. 869, 870, 213 Ala. 627; Ford 
v. Bradford, 103 So. 549, 212 Ala. 515; 
McConnell v. Free, 89 So. 170, 206 Ala. 
83. 


“Tf the servant is directed to cut 
trees of a class coming within the 
master’s easement and in the selec- 
tion of the trees to be cut the serv- 


ant negligently or willfully goes out- 
side his instructions, without the 
knowledge of the master, the master 
becomes liable by appropriate action 
for common-law damages, but not for 
the statutory penalty.” Alabama 
Power Co. vy. Bodine, supra. 


[a] Rule applied where a con- 
tractor constructing electric trans- 
mission line was instructed to cut 
trees outside right of way which 
would injure or endanger the line, as 
was authorized by deed, and no man- 
aging officer of the employer had any 
personal direction of the selection and 
cutting or any knowledge of the cut- 
ting of other trees not authorized by 
the deed. Alabama Power Co. v. Bo- 
dine, 105 So. 869, 213 Ala. 627. 


[b] Instruction that if defendant’s 
agents took timber willfully and 
knowingly and on defendant’s direc- 
tions, defendant was liable, heid er- 
roneous as permitting recovery of 
statutory penalty without proof of 
knowledge and willful conduct by de- 
fendant himself. Ford v. Bradford, 
97 So. 55, 210 Ala. 48. 


39. Olson v. McLaughlin, 64 Pa. 
Super. 354. 


40. Batchelder v. Kelly, 10 N.H. 
436, 34 Am.D. 174. 


41. Williams v. -Hendricks, 22 So. 
439, 115 Ala. 277, 67 Am.S.R. 32, 41 
L.R.A. 650. 

42. O’Reilly v. Shadle, 33 Pa. 489 
(treble damages for cutting trees). 


43. Caris v. Nimmons, 92 Mo.App. 
66; Holladay-Klotz Land, etc., Co. v. 
T. J. Moss Tie Co., 79 Mo.App. 543. 


44. Alabama State Land Co. v. 
Reed, 10 So. 238, 99 Ala. 19. 


45. Sittauer v. Alvin, 187 N.W. 611, 
151 Minn. 508 (vendor remaining in 
possession for purpose only of sow- 
ing and harvesting crop). 


46. Good faith as defense see su- 
pra §. 273. 

Title in defendant as defense see 
supra § 272. 


47. Werner v. Flies, 59 N.W. 18, 
91 Iowa 146; Tuttle v. Bell, 142 P. 
940, 92 Kan. 725 [reh den 144 P. 217, 
93 Kan. 234]. 

[a] Rule applied (1) to willful 
trespass in injuring trees. Werner 
v. Flies, 59 N.W. 18, 91 Iowa 146. (2) 
Where the owner of an attached 
wheat crop agreed that it should be 
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is jointly owned,** or acquiescence by the own-. 
er,*® is a good defense, but the consent must author- 
ize the act done,®® and consent by one without au- 
thority to give consent is not a defense.°* It seems 
that revocation of the license does not render de- 
fendant liable where he did not know the party revok- 
Defendant is not 


liable if he is within the exceptions contained in 


ing it had authority to do so.°? 


the statute,°? as where a statute 


ting timber is by its terms inapplicable if defend- 
ant had probable cause,°* or acted in good faith,*® 
or by mistake and under belief that the land was 
his own,°* or if the cutting was casual or invol- 
It has been held, however, that where 
the liability is stated broadly in the statute and 


untary.°* 


certain exceptions made, no others 
Defendant is not liable if he had 


harvested, and marketed, the expens- 
es paid, and the balance held until 
the rights of the parties were adjudi- 
cated. Tuttle v. Bell, 142 P. 940, 92 
Seat. 725 [reh den 144 P. 217, 93 Kan. 


43. J. R. Buckwalter Lumber Co. 
v. Wright, 132 So. 443, 159 Miss. 470; 
Bollinger-Franklin Lumber Co. v. Tul- 
los, 87 So. 486, 124 Miss, 855. 


49. Rock v. Belmar Contracting 
Co., 252 N.Y.S. 463, 141 Misc. 242 (ac- 
» ee apie in operation of stone quar- 
ry). 

50. Jernigan v. Clark, 32 So. 686, 
134 Ala, 313 (penalty for cutting 
trees). 


51. Louisville, etc., R. Co. v. Hill, 
22 So. 168, 115 Ala. 334 (consent by 
former owner’s widow). 


52. Kellogg v. Robinson, 32 Conn. 
335 (where defendant was given con- 
sent by plaintiff to hunt on plaintiff's 
premises but was ordered off by 
plaintifé’s wife in plaintiff’s absence, 
defendant was not bound to know that 
she had authority, and an instruction 
that the jury might find that she had 
sufficient apparent authority was er- 
roneous). 


53. See cases infra this note; 
notes 54, 55. 


[a] Use on public roads.—Where 
the statute applies to cutting trees 
except where taken for use on public 
roads, a taking to build a bridge is 
within the exception. Courtney v. 
Smylie, 1 Miss. 497. 


54 Sitate Line Lumber Co. ov. 
Shults, 40 S.W.(2d) 999, 184 Ark. 179; 
Upton v. Wimbrow, 230 S.W. 277, 148 
Ark. 408; Clark v. Field, 4 N.W. 19, 
42 Mich. 342; Russell v. Myers, 32 
Mich. 522; Wallace v. Finch, 24 Mich. 
255; Dennis v. Woolsey, 272 S.W. 
1014, 217 Mo.App. 567; Pitt v. Daniel, 
82 Mo.App. 168; Skamania Boom Co, 
v. Youmans, 116 P. 645, 64 Wash. 94. 


[a] Rule applied (1) where the 
title to the land was in defendants, 
and they had probable cause to be- 
lieve that plaintiff's right to remove 
timber had expired. Skamania Boom 
Co. v. Youmans, 116 P. 645, 64 Wash. 
94. (2) Where a boundary line had 
been surveyed before defendant pur- 
ehased the timber, and he did not 
know of an error in the survey, but in 
good faith took the surveyed line as 
the true boundary, treble damages 
were not recoverable for cutting up 
to such line. Upton v. Wimbrow, 230 
S.W. 277, 148 Ark. 408. 


[b] Definition of “probable cause.” 
—(1) “Probable cause” means exist- 
ence of such facts as would lead rea- 
sonably prudent person to believe he 


and 
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relative to ecut- 


other.® 


are a defense.®® 
authority under 


had lawful right to do act charged 
as trespass. Barnes v. Arkansas-Mis- 


souri Power Co., 281 S.W. 93, 220 
Mo.App, 141. (2) “The probable 
cause, which mitigates the offense 


and allows single damages only, does 
not depend upon the actual state of 
the case in point of fact, but upon 
the honest and reasonable belief of 
the party acting. . . Hence proba- 
ble cause requires such knowledge of 
facts as would induce a reasonable 
[person] under the circumstances to 
act.” Chilton v..Missouri Lumber & 
Mining Co., 127 S.W. 941, 944, 144 Mo. 
App. 315. 


[c] Mistake of law is_ sufficient 
probable cause. Pitt v. Daniel, 82 Mo. 
App. 168; Cramer v. Groseclose, 53 
Mo.App. 648. 


[ad] Construction of statute.—Sec- 
tion of statute providing that plaintiff 
shall recover single damages only if 
defendant had probable cause should 
be considered as proviso to section 
imposing liability for treble damages. 
Chilton v. Missouri Lumber & Mining 
Co., 127 S.W. 941, 144 Mo.App. 315. 


55. See Missouri Lumber, etc., Co. 
v. Zeitinger, 45 Mo.App. 114 (where 
the trial court limited plaintiff's re- 
covery for cutting and removing trees 
on ground that defendant was claim- 
ing title to land in good faith and no 
complaint seems to have been made 
of such action). 


56. Petroman v. Anderson, 135 A. 
391, 105 Conn. 366 (mistake and be- 
lief must be an honest mistake and 
belief). 


57. Luedinghaus v. Pederson, 171 
P. 530, 100 Wash. 580; Gardner v. 
Lovegren, 67 P. 615, 27 Wash. 356. 


[a] When cutting deemef casual 
or involuntary.—Where employees of 
railroad contractor, in violation of 
directions of foreman, cut timber on 
plaintiff's land at places other than 
that included in right of way, which 
timber plaintiff authorized contractor 
to cut, trespass must be deemed 
casual or involuntary. Luedinghaus 
vg Pederson, 171 P. 530, 100 Wash. 
580. 


58. Loewenberg v. Rosenthal, 22 
P. 601, 18 Or. 178. See McCloskey v. 
Powell, 16 A. 420, 123 Pa. 62, 10 Am.S. 
R. 512 [aff 21 A. 148, 150, 138 Pa. 
383]; O’Reilly v. Shadle, 33 Pa. 489 
(under statute giving treble damages 
for cutting down trees on another’s 
land without the owner’s consent, it 
is only necessary to prove cutting 
without owner’s consent and knowl- 
edge by defendant that the trees were 
on ~ land of another is unneces- 
sary). 


fa] Ilustrations.—(1) Where stat- 


a statute for the act,®>® but to relieve him from 
liability the statutory requirements must be fol- 
lowed;®° and a statutory right to cut trees is not 
a defense unless the cutting was necessary.** 
session under contraet for purchase is no defense.®? 
Nor is it a defense that the act benefited the land,** 
or was done to protect defendant’s adjoining land,°* 
or that plaintiff did not exercise diligence to dis- 
cover and stop the trespass.®° 
ant in common does not discharge liability to an- 


Pos- 


Payment to one ten- 


[§ 276] H. Actions—1. Nature and Form of Rem- 
edy. In general, trespass is the proper remedy for 
the treble damages given by statute for injury to 
realty.°7 But under some statutes debt will lie,*® and 
in Pennsylvania, trover will also lie.*® Where a pen- 
alty is provided for a trespass on realty the proper 


ute excepts trespasses which were 
casual or involuntary or where de- 
fendant had probable cause to believe 
the land was his own, probable cause 
to believe he had authority from the 
owner to do the act is not a defense. 
Loewenberg v. Rosenthal, 22 P. 601, 
18 Or. 178. (2) Where under the stat- 
ute defendant was not liable for cut- 
ting trees if he had reasonable cause 
to believe the land was his own, it 
was not a defense that he had reason- 
able cause to believe the land was 
public land. Emerson y. Beavaus, 12 
Mo. 511. 

59. Van Siclen v. Jamaica Elec- 


tric Light Co., 61 N.Y.S. 210, 45 App. 
Div. 1 [aff 61 N.E. 1135, 168 N.Y. 650]. 


60. Farrow v. Nashville, ete., R. 
Co., 20 So. 303, 109 Ala. 448; Cox v. 
St. ; Louis; etes. R. Co.) 85° Ssw. 9895 


111 Mo.App, 394. 


[a] Thus (1) if the statutory re- 
quirements are not followed, a right 
to condemn under eminent domain is 
no defense in an action for a penalty 
for cutting trees (Farrow v. Nash- 
ville, etc., R. Co., 20 So. 303, 109 Ala. 
448); (2) nor in an action for a pen- 
alty for cutting and removing trees, 
etc. (Cox v. St. Louis, etce., R. Co., 85 
S.W. 989, 111 Mo.App. 394). 


61. Van Siclen v. Jamaica Electric 
Light Co., 61 N-Y.S. 210, 45 App.Div. 
1 [aff 61 N.E. 1135, 168 N.Y. 650] (un- 
der a statutory right to cut trees in a 
street in order to put up telephone 
wires, defendant must show that the 
cutting Was necessary, in an action 
for treble damages for cutting trees). 


62. Van Deusen v. Young, 29 Barb. 
9 [rev on other grounds 29 N.Y. 9]. 


63. Van Deusen v Young, supra. 


sere Walker v. Davis, 83 Mo.App. 


65. Green v. Turner, 116 P. 234, 85 
Kan. 877; Fox v. Turner, 116 P. 233, 
85 Kan. 146 (treble damages for tak- 
ing stone). 


66. Wagoner v. Silva, 73 P. 433, 
139 Cal. 559 (treble damages for cut- 
ting trees). 


67. Pierce v. Spring, 15 Mass. 489; 
Prescott v. Tufts, 4 Mass. 146; Miller 
v. Wesson, 58 Miss. 831; Rhemke v. 
Clinton, 2 Utah 230; Guild v. Prentis, 
US aa 1115, 83 Vt. 212, Ann.Cas.1912A 


68. Ellis v. Whitlock, 10 Mo. 781; 


Papin v. Ruelle, 2 Mo. 28; Morri 
v. Bedell, 22 N.H. 234. nae 


69. O’Reilly v. Shadle, 33 Pa. 489; 
Welsh v. Anthony, 16 Pa. 254. 


[a] _ Posted land.—The remedy for 
an unlawful trespass on land posted 
as private property may be either by 


Yor later cases, developments and chang'es in the law see Anuotations, same title and section number, 
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remedy is an action of debt,?° or the statutory sub- 
stitute for such action.7! The action is in fact 
founded on a tort.7? But inasmuch as the statutes 
giving the penalty do not prescribe the remedy to be 
pursued, the principle that when a statute gives a 
penalty and provides no remedy, an action of debt 
is the appropriate remedy because the sum demand- 
ed is certain and fixed,’? applies to an action for 
a statutory penalty for trespass.7* It has been held 
that an action for the statutory penalty for cutting 
trees is punitory and not compensatory;7* but it 
has also been held that an action for treble dam- 
ages for cutting trees is not a penal action.7® 


[§ 277] 2. Jurisdiction.‘7 In New Jersey an ac- 
tion for the statutory penalty may be brought in 
the supreme court.78 


[§ 278] 3. Parties.7® The action must be brought 
by the parties entitled under the statute,®° and all 
parties interested in the land must join,®! or at 
least are proper parties plaintiff.®? 


[§ 279] 4. Process.£? In an action for treble dam- 


a proceeding for a summary convic- 
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Taking advantage of nonjoinder on 
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ages, it is not necessary to indorse the summons 
with a reference to the statute,*¢ but it may be nec- 
essary to indorse on the writ the date of its issue.8® 
In an action to recover the penalty for cutting a 
tree, it has been held that the name of the prosecu- 
tor and the title of the statute ought to be indorsed 
on the process.*® It is not ground for abatement 
that the writ does not allege the trespass to have been 
committed willfully and maliciously, as is essential 
under the statute.8? 


[§ 280] 5. Pleadings—a. Declaration or Com- 
plaint—(1) In General. The declaration or com- 
plaint must allege all the facts which the statute 
makes necessary to constitute a cause of action,®® 
as that plaintiff was the owner,’® that the act was 
done willfully,®® or with the intent essential under | 
the particular statute,?! the place of its commis- 
sion,®? that plaintiff did not consent to the acts 
complained of,°? and that defendant had no inter- 
est in the thing taken;°* but for this purpose it is 
ordinarily held sufficient to describe the cause of ac- 
tion in the language of the statute,®® and it is not 
necessary to allege matters which are not elements 


[ec] Unlawfully and willfully.— 
Allegation that act was “wrongfully” 
done held insufficient. Yeamans v. 


tion, or by a suit for the penalty. | appeal see infra § 299. 
Commonwealth v. Mitchell, 23 Pa. 83. Generally see Process 50 C.J. 
Dist, 496. p 432. 


7Q. Wright v. Sample, 50 So. 268, 
162 Ala. 222; Crawford v. Slaton, 31 
So. 940, 133 Ala. 393; Higdon v. Ken- 
nemer, 24 So. 439, 120 Ala. 193; Rog- 
ers v. Brooks, 11 So. 753, 99 Ala. 31; 
Janvrin v. Scammon, 29 N.H. 280; 
Morrison v. Bedell, 22 N.H. 234; Lott 
v. Leventhal, 76 A. 328, 80 N.J.Law 
216; Miller v. Stoy, 5 N.J.Law 476; 
Crane v. —, 1 N.J.Law 53; Cato v. 
Gill, 1 N.J.Law 11; Hoagland Steph- 
ens [cit Cato v. Gill, 1 N.J.Law 11]. 


71. Lott v. Leventhal, 76 A. 328, 
80 N.J.Law 216 (action should be in 
contract and not in tort). 

72. Wright v. Sample, 50 So. 268, 
162 Ala. 222; Crawford v. Slaton, 31 
So. 940, 133 Ala. 3938; Higdon v. Ken- 
nemer, 24 So. 439, 120 Ala. 193. 


73. See Debt, Action of § 16. 

74, Higdon v. Kennemer, 24 So. 
439, 120 Ala, 193. 

75. Smith & Sargent v. American 
Car Sprinkler Co., 97 A. 872, 78 N.H. 
152. 


76. Guild v. Prentis, 74 A. 1115, 83 
Vt. 212, Ann.Cas.1912A 313. 


77. Generally see Fines, 
tures, and Penalties § 96. 

78. Terrone v. Harrison, 94 A. 600, 
87 N.J.Law _ 541. 

79. Generally see Parties 47 C.J. 
pil. See also Fines, Forfeitures, and 
Penalties §§ 97-107. 

se. Newcomb v. Butterfield, 8 

' Johns. (N.Y.) 342 (under the statute 
in New York trespass to school lands 
must be brought by overseers of the 
poor, not the supervisors). 


81. Edwards v. Hill, 11 Ill, 22 
(penalty for cutting trees). 


82. Wagoner v. Silva, 73 P. 433, 
139 Cal. 559; Van Deusen v. Young, 
‘29 Barb. 9 [rev on other grounds 29 N. 


SACP 

[a] Hus] 
joint plaintiffs. 
P. 433, 139 Cal. 559. 

[b] Remaindermen may join in ac- 
tion for injury to the inheritance. 
Van Deusen v. Young, 29 Barb. 9 [rev 
on other grounds 29 N.Y. 9]. 


Forfei- 


Husband and wife may be 


Wagoner v. Silva, 73 | 


84 Sprague v. Irwin, 27 How.Pr. 
(N.Y.) 51 (because, according to the 
reporter’s headnote, the statute mere- 
ly gives treble damages, and does 
not give the action). 


Be Bowen vy. Fuller, 2 Tyler (Vt.) 


86. Miller v. Stoy, 5 N.J.Law 476. 


Indorsement in actions for penal- 
ties generally see Fines, Forfeitures, 
and Penalties §§ 109, 110. 


87. Fogg v. Cushing, 40 Me. 315. 
88. Rogers v. Brooks, 11 So. 753, 
99 Ala. 31; Whitecraft v. Vanderver, 


12 Ill. 285; Hewitt v. Harvey, 46 Mo. 
368; Lott v. Leventhal, 76 A. 328, 80 
N.J.Law 216. 


[a] Rule applied to: (1) Willful 
cutting of trees. Rogers v. Brooks, 
11 So. 753, 99 Ala. 31. (2) Penalty 
for cutting trees. Whitecraft v. Van- 
derver, 12 Ill. 235. 


{b] Construction of complaint.— 
Complaint held to allege a cause of 
action trespass quare clausum and 
not for statutory penalty. Floyd v. 
Wilson, 50 So. 122, 163 Ala. 283. 


89. Wright v. Bennett, 4 Ill. 258. 
See Miller v. Stoy, 5 N.J.Law 476 
(holding state of demand defective 
when not stating whether plaintiff 
sued as owner or as informer). 


90. Snelling v. Garfield, 114 Mass. 
443; Siuslaw Timber Co. v. Rus- 
sell, 178 PB. 214, 91 Or. 6. 


91. See cases infra this note. 


-f[a] Willfully and maliciously.— 
To entitle plaintiff to recover treble 
damages for cutting down trees, he 
must allege that defendant willfully 
and maliciously removed the trees 
knowing them to be plaintiff's prop- 
erty. Butler v. Zeiss, 218 P. 54, 63 
Cal.App. 73. 


[b] Willfully, negligently, or ma- 
liciously.—Statute relating to double 
and treble damages for the wrongful 
eutting of timber, restricts the penal- 
ty to those cases where the trespass 
was willful, negligent, or malicious, 
and it is necessary to so aver. Mur- 
doch v. Piery, 112 A. 772, 269 Pa. 577. 


Nichols, 81 N.Y¥.S. 500. 
92. Miller v. Stoy, 5 N.J.Law 476. 


93. Whitecraft v. Vanderver, 12 
Ill. 235; Hall’s Case, 5 Me. 409; Lott 
v. Leventhal, 76 A. 328, 80 N.J.Law 
216; Miller v. Stoy, 5 N.J.Law 476. 
Contra Beekman v. Chalmers, 1 Cow. 
(N.Y.) 584. 


[a] Joint owners must allege that 
the cutting was without the consent 
of all the owners. Bollinger-Frank- 
lin Lumber Co. v. Tullos, 87 So. 486, 
124 Miss. 855. 


[b] Insufficiency after verdict.— 
The lack of an avermunt that the con- 
sent of the owner was not obtained is 
fatal even after verdict. Whitecraft 
v. Vanderver, 12 Ill. 235. 


94 Hewitt v. Harvey, 46 Mo. 368; 
McKinsey v. Guthrie, (Mo.App.) 212 
S.W. 563; O’Bannon vy. St. Louis, etc., 
R. Co., 80 S.W. 321, 106 Mo.App. 316; 


Pitt v. Daniel, 82 Mo.App. 168; Mil- 
ler v. Stoy, 5 N.J.Law 476. 

[a] Rule applied to: (1) Treble 
damages for cutting trees. Hewitt 
v. Harvey, 46 Mo. 368; McKinsey v. 
Guthrie, (Mo.App.) 212 S.W. 563; 
Miller v. Stoy, 5 N.J.Law 476. (2) 


Taking things which are part of 
realty. O’Bannon v. St. Louis, ete., 
R. Co., 80 S.W. 321, 106 Mo.App. 316; 
Pitt v. Daniel, 82 Mo.App. 168. 


[b] Sufficiency of aillegation.— 
Allegations that plaintiff owned and 
possessed certain described lands, 
that defendant’s servants trespassed 
thereon without plaintiff’s consent, 
and that defendant had no interest in 
the land or timber, were sufficient and 
were equivalent to an averment that 
the trespass was committed by de- 
fendant “on land not his own.” Sam- 
ple v. Reinhard, (Mo.App.) 253 S.W. 
180. 


95. Ala.—Rogers v. Brooks, 11 So. 
7538, 99 Ala. 31. 


Ill.— Gebhart v. Adams, 23 Ill. 397, 
76 Am.D. 702. 


Me.—Benner v. Benner, 115 A. 201, 
120 Me. 4387. 


Mo.—Hewitt v. Harvey, 46 Mo. 368; 
Peak v. Judd, (App.) 278 S.W. 1044; 
Holladay-Klotz Land, éte., Co. v. T. J. 
Moss Tie Co., 79 Mo.App. 543. 
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of the cause of action under the particular stat- 
ute.®® An allegation of the exact time of cutting is 
not necessary,°? nor a description and statement of 
the timber cut on each tract.°& The declaration 
should set out and distinguish the different classes 
to which the trees belonged where there are different 
penalties annexed to the felling of different trees,°° 
but' this is not necessary where the penalty accrues 
for the cutting of trees of any description, the amount 
depending solely on the number cut.’ It is not 
necessary to negative mere exceptions in the statute,” 
unless under the wording of the statute they form 
part of plaintiff’s cause of action.? Plaintiff is not 
required specifically to allege that he is entitled to 
treble damages for the acts complained of,* but 
aceording to some authorities such damages must 
be demanded,® although there is well considered au- 
thority to the contrary. A complaint failing to al- 
lege all of the elements of the statutory cause of ac- 
tion may be upheld as one at common law for actual 


damages.” 


[§ 281] (2) Reference to Statute. The declara- 


N.Y.—Keiny v. Ingraham, 66 Barb. 
250; Von Hoffman v. Kendall, 17 N. 
Y.S. 718, 63 Hun 628 [dism 33 N.E. 


Bridge, 16 Pick. 


TRESPASS 


And see Worster v. Proprietors Canal 
(Mass.) 541; 
v. Worthington, 12 Pick. (Mass.) 571 
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[§§ 280-282 


tion or complaint must show that the action was 
brought under the provisions of the statute relied on,° 
so that defendant may shape his defense according- 


ly.? 


pi 


There is a conflict of authority as to whether 


it is necessary tospecify the statute on which the 


action is based. According to some decisions no 


reference to the statute is necessary provided the 


facts stated constitute a cause of action within its 
provisions.1° Other decisions, however, take the con- 
trary view.1! An allegation that the trespass was 


contrary to the statute for such cases made and 


provided has been held sufficient,'? but it has also 
been held that such an allegation is insufficient.** 


It has been held that the complaint may be amended ~ 


to refer specifically to the statute.1* If it clearly 
appears that the action was based on the statute it 
is not necessary that the complaint should allege that 
the act was done contrary to the form of the stat- 
ute.1® 


[§ 282] b. Plea or Answer. It is net necessary to 
affirmatively plead that the act of which complaint 
was made was a casual or involuntary act,’® that 


Rockefeller v. Lamora, 94 N.Y.S. 549, 
106 App.Div. 345 [aff 79 N.E. 1115, 
186 N.Y. 567]. Contra Brown v. 


Clark 


1084, 188 N.Y. 629]. 


Pa.—Weiser v. Schauble, 1 Leg. 
Rec. 291. 
[a] Declaration held sufficient.— 


Under statute providing that any per- 
son breaking glass in any building 
should be liable in damages, and, if 
the act was done willfully and know- 
ingly, the defendant should be liable 
in treble damages, declaration alleg- 
ing that defendant willfully and 
knowingly broke window was sufli- 
cient to authorize recovery of double 
damages. Benner v. Benner, 115 A. 
201, 120 Me. 437. 


96. Peak v. Judd, (Mo.App.) 278 
S.W. 1044; Beekman vy. Chalmers, 1 
Cow. (N.Y.) 584. 


{a] Interest of defendant.— When 
statute contains no provision making 
it essential that defendant shall have 
no interest in the property destroyed 
or injured, an allegation to that ef- 
fect is unnecessary. Peak vy. Judd, 
(Mo.App.) 278 S.W. 1044. 


[b] Nonconsent of plaintiff.—It 
was not necessary to negative own- 
er’s consent when the cause of ac- 
tion pleaded was not one to which the 
exception in the statute as to consent 
applied. Beekman v. Chalmers, 1 
Cow. (N.Y.) 584. 


97. Gebhart v. Adams, 23 Ill. 397, 
76 Am.D. 702 (where it was said that 
proving the act to have been done on 
any day after the day first alleged 
and before the commencement of the 
suit would be sufficient). 


93. Stoneman-Zearing Lumber Co. 
v. McComb, 122 S.W. 648, 92 Ark. 297. 


99. Whitecraft v. Vanderver, 12 
Til. 235. 


1. Clark v. 
472, 

2. Snelling v. Garfield, 114 Mass. 
443 (not necessary to negative de- 
fendant’s good faith). 


8. Padman v. Rhodes, 85 N.W. 
1130, 126 Mich. 434; Mishler Lum- 
ber Co. v. Craig, 87 S.W. 41, 112 Mo. 
App. 454; O’Bannon v. St. Louis, etce., 
R. Co., 85 S.W. 6038, 111 Mo.App. 202. 


4 Black v. Mace, 66 Me. 49; 
Snelling v. Garfield, 114 Mass. 443. 


Collins, 15 N.J.Law 


(so holding as to actions under stat- 
ute giving double damages for inju- 
ries from defects in highway or 
bridge). 


5. Neff v. Pennoyer, 17 F.Cas.No. 
10,085, 3 Sawy. 495; Rock v. Belmar 
Contracting Co., 252 N.Y.S. 463, 141 
Mise. 242. 


6 Stott v. J. Al Pattison Lumber 
Co., 188 P. 414, 95 Or. 604 (in which 
the court points out that in Neff v. 
Pennoyer, 17 F.Cas.No. 10,085, 3 
Sawy. 495, plaintiff's counsel express- 
ly disclaimed treble damages and 
that the court’s remark on this point 
was casual). 


7. Menasha Woodenware Co. v. 
Spokane International Ry. Co., 115 
P. 22, 19 Idaho 586 (failure to allege 
damage was committed willfully and 
intentionally). 


8 Miller v. Stoy, 5 N.J.Law 476; 
Brown v. Bristol, 1 Cow. (N.Y.) 176; 
Newcomb v. Butterfield, 8 Johns. (N. 
Y.) 342; Dunbar Furnace Co. v. Fair- 
child, 15 A. 656, 121 Pa. 563; Mlughes 
v. Stevens, 36 Pa. 320; Tammany v. 
Whittaker, 4 Watts (Pa.) 221; Camp- 
bell vy. Finney, 3 Watts (Pa.) 84; 
Henning v. Keiper, 87 Pa.Super. 488; 
Np ose v. Edwards, 45 Vt. 75, 


“Notwithstanding the statute, the 
remedy at common law still exists; 
and to recover treble damages, the 
declaration must count upon the stat- 
ute. It is not sufficient to simply 
state such facts as would bring the 
case within the statute; it must ap- 
pear by the declaration in some form, 
unequivocally, that the plaintiff 
claims to recover treble damages by 
force of the statute. Where the same 
facts that would make out a case un- 
der the statute, would also make out 
a case at common law, the declara- 
tion must Show in some form that the 
plaintiff grounds his action on the 
statute; otherwise it will be treated 
as a common law action.” Montgom- 
ery v. Edwards, supra. 


9. Hughes v. Stevens, 36 Pa. 320. 


10. Rogers v. Brooks, 11 So. 7538, 
99 Ala. 31; Hewitt v. Harvey, 46 Mo. 
868; Holladay-Klotz Land, ete. Co. 
v. T. J. Moss Tie Co., 79 Mo.App. 543; 


Bristol, 1 Cow. (N.Y.) 176. 


11. Miller v. Story, 5 N.J.Law 476; 
Dunbar Furnace Co. v. Fairchild, 15 
A. 656, 121 Pa. 563; Hughes v. Ste- 
vens, 36 Pa. 320; Montgomery v. Hd- 
wards, 45 Vt. 75; Keyes v. Prescott, 
32° ViESS86e 


[a] Reference to wrong statute.— 
(1) If a repealed statute is declared 
on, the declaration cannot be refer- 
red to the existing statute. Hubbell 
v.- Rochester, 8 Cow. (N.Y.) 115. (2) 
Where damages are claimed under a 
designated statutory provision, dam- 
ages for breach of another provision 
of the statute are not recoverable. 
Jackson vy. Gunton, 26 Pa.Super. 203 
[aff 67 A. 467, 218 Pa. 275]. 


12. Black v. Mace, 66 Me. 49. See 
Emerson v. Beavaus, 12 Mo. 511 
(where treble damages were awarded 
though apparently the only reference 
to the statute was in the conclusion 
contra forman statuti). 


13. Montgomery v. 
Water itas 


Edwards, 45 


[a] What allegation snufficient.— 
A courft in trespass concludes with 
an allegation that the trespass is 
“contrary to the statute in such case 
made and provided, whereby the 
plaintiff is entitled to recover of the 
defendant treble the aforesaid value 
of said tree, etc.,’’ will be construed to 
be a count for the penalty prescribed 
by the statute, and not a count in 
trespass at common law. Keyes v. 
Prescott, 32 Vt. 86. 


14, 
per. 203 [aff 67 A. 467, 218 Pa. 275]. 


15. Whitecraft v. Vanderver, 12 
Ill. 235; Black v. Mace, 66 Me. 49; 
Fogg v. Cushing, 40 Me. 315; Hewitt 
v. Harvey, 46 Mo. 368; Holladay-Klotz 
Land, ete., Co. v. T. J. Moss Tie Co., 
79 Mo.App. 548. ; 


16. Osburn v. Lovell, 36 Mich. 246; 
Van Siclen v. Jamaica Electric Light 
Co, 61 N.Y.S.. 210, 45 App.Div. 1 [aft 
61 N.B. 1135, 168 N.Y. 650]. And see 
Humes v. Proctor, 26 N.Y.S. 315, 73 
Hun 265 [aff 45 N.E. 948, 151 N.Y. 
520] Cwhere the defense was a gen- 
eral denial and a license and the 
court treats the question whether the 
trespass was casual or involuntary 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 282-284] 


defendant had probable cause to believe that the 
land trespassed on was his own.17 But where de- 
fendant relies on an implied license to do the acts 
complained of he should specially plead the facts 
relied on to create such implied license.18 If the 
answer admits the trespass and denies only that it 
was knowingly and willfully committed, the admis- 
sion is sufficient to show that the act complained of 
was wrongful and unlawful.?® 


[§ 283] c. Issues, Proof, and Variance. As in 
other civil actions,?° the proofs must conform to the 
pleadings,” and the material allegations must be 
proved;?? and, if the complaint alleges a malicious 
destruction of property, it is not supported by evi- 
dence of a taking.?® An allegation under a videlicet 
of the number of trees of different kinds cut war- 
rants a recovery on proofs showing that some of each 
kind were cut.?4 It may be shown under a general 
denial that the trespass was casual or involuntary,”°® 
even though the answer, in effect, admits a cut- 
ting without lawful authority;?® and where plain- 
tiff was not in possession it has been held that de- 
fendant under the general issue could disprove plain- 
tiff’s ownership or prove any facts showing defend- 
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ant’s right to enter the land and do the act com- 
plained of.27 


[§ 284] 6. Evidence—a. Presumptions and Bur- 
den of Proof. The burden of proof is on plaintiff 
to prove the elements of the trespass,2* including 
his title?® or his actual or constructive possession,?° 
as the case may be, that the alleged act of trespass 
was without his consent,?! and that the act was 
committed with the required intent,?2 unless the 
circumstances raise a presumption of such intent.34 
While absence of proof of title cannot be supplied 
by mere proof of possession,** actual possession un- 
der claim of right and color of title is a sufficient 
prima facie showing of ownership to throw upon the 
party contesting the title the burden of rebutting the 
presumption so raised.2> Defendant has the burden 
of proof of matters of justification®* such as a right 
of way*’ or a right of a third person under whom 
he acted.*® It has been held that the burden is on 
defendant to show that the act was done by mis- 
take,®® or that defendant had exercised reasonable 
eare.*® So, too, the burden is on defendant to show 
facts which under the terms of the statute limit or 
defeat liability, such as probable cause,*! that the 


as in issue). Contra Neff v. Pennoy- 
er, 17 F.Cas.No. 10,085, 3 Sawy. 495 
(where the court’s remarks on this 
point were apparently dicta). 
Admissibility of evidence under 
general denial see infra § 283. 
17. Walther v. Warner, 26 Mo. 143. 


18. Jernigan v. Clark, 32 So. 686, 


1345 Ala. 313; Turner Coal Co: _v. 
Glover, 13 So. 478, 101 Ala. 289. 

19. Wagoner v. Silva, 73 P. 433, 
L39%Cal. 559. 

20. See Pleading §§ 1160, 1167. 

21. Miller v. Clark, 78 Mo.App. 
447; Nethery v. Nelson, 99 P. 879, 51 


Wash. 624. 


[a] Damages.—In an action for 
treble damages for cutting timber 
from a tract, testimony that the re- 
mainder of the timber was of less 
value because of the taking held out- 
side of the issues. Nethery v. Nel- 
son, 99 P. 879, 51 Wash. 624. 

22. Jones v. Myrick Lumber Co., 
67 So. 672, 191 Ala. 448 (allegation 
that act was done willfully and 
knowingly). 


: 23. Miller v. Clark, 78 Mo.App. 
47. 
24. Louisville, ete., R. Co. v. Hill, 


22 So. 1638, 115 Ala. 334. 


25. Osburn y. Lovell, 386 Mich. 
246; Luedinghaus v. Pederson, 171 P. 
530, 100 Wash. 580. 


26. Helppie v. Northwestern 
Drainage Co., 149 N.W. 461, 127 Minn. 
360 (where plaintiff charged an in- 
tentional, wanton trespass, and the 
answer contained a general denial, 
except as to certain matters). 


27. Taylor v. Lyon Lumber Co., 13 


= Pa.Co. 235. 


28. See cases infra notes 29-33. 


29. Stockburger Bros. v. Aderholt, 
7) So. 157, 195 Ala. 56; Brasher v. 
Shelby Iron Co., 40 So. 80, 144 Ala. 
659; Smith & Sargent v. American 
Car Sprinkler Co., 97 A. 872, 78 N.H. 
152; Judd v. Chilson, 163 N.Y.S. 695, 
177 App.Div. 121. 

[a] Rule applied to: (1) Penalty 
for cutting trees. Brasher v. Shelby 
Tron Co., 40 So. 80, 144 Ala. 659; 
Smith & Sargent v. American Car 


Sprinkler Co., 97 A. 872, 78 N.H. 152. 
(2) Triple damages for wrongfully 
and unlawfully cutting, removing, 
and damaging unmerchantable tim- 
ber. Judd v. Chilson, 163 N.Y.S. 695, 
177 App.Div. 121. 


[b] Plaintiff cannot recover when 
he introduces no deed or muniment of 
title, and no evidence of such actual 
possession as to make out a prima 
facie case of title. Stockburger Bros. 
vy. Aderholt, 70 So. 157, 195 Ala. 56. 


[ce] Buyer of standing timber 
twelve inches in diameter at the 
stump and up, suing a third person 
for cutting, must show the cutting of 
timber of the size owned by him and 
the number of such trees cut. Row- 
an v. Beattie, 94 So. 232, 130 Miss. 
449. 


30. Avery v. Spicer, 98 A. 135, 90 
Conn. 576. 


Necessity of possession see supra 
SE VIGle 


31. Odom v. County Coal Co. of 
Alabama, 103 So. 42, 212 Ala. 374; 
Farrow v. Nashville, etce., R. Co., 20 
So. 303, 109 Ala. 448; Rogers v. 
Brooks, 17 So. 97, 105 Ala. 549; Pad- 
man v. Rhodes, 85 N.W. 1130, 126 
Mich. 434; J. R. Buckwalter Lumber 
Co. v. Wright, 132 So. 443, 159 Miss. 
470; Bollinger-Franklin Lumber Co. 
v. Tullos, 87 So. 486, 124 Miss. 855; 
Caldwell Land & Lumber Co. Vv. 
Hayes, 72 S.E. 1078, 157 N.C. 333. 


[a] Joint owners must prove that 
the cutting was without the consent 
of.all the owners. J. R. Buckwalter 
Lumber Co. v. Wright, 132 So. 443, 
159 Miss. 470; Bollinger-Franklin 
Lumber Co. v. Tullos, 87 So. 486, 124 
Miss. 855. 

32. See cases infra this note. 


[a] hus (1) in an action for a 
penalty for cutting trees the burden 
is on plaintiff to show that cutting 
was willfully and willingly done. 
Odom y. County Coal Co. of Alabama, 
103 So. 42, 212 Ala. 374; Shelby Iron 
Co. v. Ridley, 33 So. 331, 135 Ala. 
513. (2) Under statute giving double 
damages for cutting timber with in- 
tent to convert it, there can be no re- 
covery without a showing of intent 
to convert. Caldwell Land & Lumber 
Co. v. Hayes, 72 S.B. 1078, 157 N.C. 
333. (3) Statute relating to double 


and treble damages for the wrongful 
cutting of timber restricts the pen- 
alty to those cases where the tres- 
pass was willful, negligent, or mali- 
cious and it is necessary to so prove. 
Murdoch v. Piery, 112 A. 772, 269 Pa. 
577. (4) Plaintiff was not entitled to 
recover penalties for unlawful waste 
and destruction of his timber, except 
upon proof that wrongful acts were 
not done by defendant in good faith 
in the honest belief he had a right to 
take the timber; existence of belief 
being for jury. Kanouse v. Dona- 
tonia, 111 A. 11, 94 N.J.Law 516. 


33. McHargue v. Calchina, 153 P. 
99, 78 Or. 326. See Harold v. Toomey, 
158 P. 986, 92 Wash. 297 (it is not 
necessary to prove intent by defend- 
ant, beyond proving the commission 
of the act and its consequences). 


[a] Vendor’s removal of trees.— 
Presumption of intentional trespass 
arises from a vendor’s removal of 
trees after conveyance, rebuttable 
only by allegation and proof of some 
license or authority exempting him 
from liability. McHargue v. Cal- 
china, 153 P. 99, 78 Or. 326. 


34. Whiteside v. Divers, 5 Ill. 336. 


35. Higdon v. Kennemer, 20 So. 
470, 112 Ala. 351; Mason v. Park, 4 
Ill. 532; Abney v. Austin, 6 Tll.App. 
ae McCleary v. Anthony, 54 Miss, 


36. Chilton v. Missouri Lumber, 
oe Co., 127 S.W. 941, 144 Mo.App. 


87. Farrow v. Nashville, ete, R. 
Co., 20 So. 303, 109 Ala. 448 (penalty 
for cutting trees). 


38. Ladd v. Shattock, 7 So. 764, 90 
aes (cutting and removing trees, 
etc.). 


39. Davis v. Cotey, 39 A. 628, 70 
Vt. 120 (treble damages for cutting 
and removing trees). 


40. Keirn v. Warfield, 60 Miss. 799 
(penalty for cutting and removing 
trees, etc.). 


41. Henry v. Lowe, 73 Mo. 96; 


Walther v. Warner, 26 Mo. 143; Sam- 
ple v. Reinhard, (Mo.App.) 253 S.W. 


180; Avitt v. Farrell, 68 Mo.App. 
665; Humes v. Proctor, 45 N.E. 948, 
151 N.Y. 520; Van Siclen v. Jamaica 


Electric Light Co., 61 N.Y.S. 210, 45 
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act was done casually or involuntarily,*? or under 
bona fide claim of right.4® Where defendant lost 
his title by fraud, the burden of proof is on plain- 
tiff to show that he is a bona fide purchaser.** 


[§ 285] b. Admissibility. Subject to general rules 
as to the relevancy, competency and materiality of 
evidence,*® evidence which substantially tends to 
prove some material fact in issue is admissible.*® 
Thus, a notice forbidding the trespass is admissible 
where given by the real party in interest.*’ Accom- 
panying acts are admissible to show the character 
of the trespass.*8 Evidence of a previous contro- 
versy as to cutting of trees on other lands is 
properly excluded as irrelevant,*® as is also evidence 
of a license to eut other trees.°° <A recital of pay- 
ment of value in a deed from a third person is not 
evidence of its payment as against the true owner 
of the land.51 Evidence is not admissible when it 
does not tend to prove the fact sought to be proved.°” 
A remark of defendant’s agent as to how plaintiff 
would act with respect to cutting of timber was not 
admissible against defendant when amounting to a 
mere expression of opinion unaccompanied by any 
explanatory fact or declaration.®* 


Title. Plaintiff’s title to the land on which the 
trespass was committed being ordinarily essential to 
recovery,°* evidence thereof is ordinarily admis- 
sible,®> but evidence of title to realty is irrelevant 
in an action for double damages for malicious injury 
to personalty thereon, and therefore inadmissible.°® 
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4 


In accordance with the general rule that parol evi- — 


dence is ordinarily inadmissible to show the terms of 
a sale or conveyance,*? testimony as to the nature 
of a transaction in a party’s chain of title is in- 
admissible on the question of title,°* but title may 


be shown by parol evidence, if not objected to,°® and — 


declarations of defendant amounting to an admission 
are admissible against him on the issue of boundary.*° 
A certificate from the register of the land office of 


a loeation of public land is admissible as evidence — 


of title.61 Defendant is not allowed to show title 
in a third person with whom he does not connect 
himself.®? | 


Consent. To show consent, knowledge by plaintiff 
of the act complained of is admissible,** and so is 
his failure to object.®* 


Intent. Evidence is ordinarily admissible when it 
tends to show the motive and intent with which the 
act was done,®*® or that it was not willfully and know- 
ingly done,*® or that defendant believed the place 
of the trespass was on his own property,®’ or acted 
in good faith;®® but it has been held that a party 
cannot testify to his belief in his right to cut trees 
when contrary to an unambiguous deed in his posses- 
sion,*® and defendant’s good faith cannot be im- 
peached by showing the understanding of a party in 
his chain of title as to the nature of a transaction.‘ 
To show probable cause by defendant to believe the 


land his own, a bona fide claim of right is admis- — 


App.Div. 1 'f[aff 61 N.E. 1135, 168 N. 
Y. 650]. 


42. Hart v. Doyle, 87 N.W. 219, 
128 Mich. 257; Michigan Land, etce., 
Co. v. Deer Lake Co., 27 N.W. 10, 60 
Mich. 143, 1 Am.S.R. 491;° Van Sic- 
len v. Jamaica Electric Light Co., 61 
N.Y.S. 210, 45 App.Div. 1 faff 61 N.E. 
1135, 168 N.Y. 650]. 


43. Davis v. Cotey, 39 A. 628, 70 
Vt. 120. 


44. Shelby Iron Co. v. Ridley, 33 
So. 331, 1385 Ala. 513. 


45. See Evidence §§ 89-1729. 
46. See cases infra this section. 


[a] Possession and abandonment. 
—On the question of possession and 
abandonment of a right of way by a 
railroad, the fact that there was a 
continuous roadbed embracing the 
locus is admissible. Farrow v.. Nash- 
vase: etc., R. Co., 20 So. 308, 109 Ala. 
448. si 


[b] Damages.—In an action for 
the statutory penalty: for cutting 
trees, evidence that they were not 
removed from plaintiff's land, but 
were used in constructing a cause- 
way the construction of which was 
authorized by a timber deed, was ad- 
missible on the question of conver- 
sion and as bearing on the amount of 
damages. Ellard v. Goodall, 87 So. 
196, 204 Ala. 644. 


47. Veeder v. Cooley, 2 Hun (N. 
Y.) 74, 4 Thomps.&C. 245. 


48. Louisville, etc., R. Co. v. Hill, 
22 So. 163, 115 Ala. 334 (penalty for 
cutting trees). - 


49. Jernigan vy. Clark, 32 So. 686, 
134 Ala. 313 (penalty for cutting 
trees). 


50. Jernigan v. Clark, supra (pen- 
alty for cutting trees). 


51. Shelby Iron Co. v. Ridley, 33 
So. 331, 135 Ala. 513 (penalty for cut- 
ting and removing trees). 


52. Whitman v. Lowe, 126 A. 513, 
98 Vt. 152 (evidence that third per- 
son gave directions for cutting of 
timber was inadmissible to show 
that defendant gave no such direc- 
tions). 


53. Ellard v. Goodall, 87 So. 196, 
204 Ala. 644 (evidence that defend- 
ant’s agent said plaintiff would “raise 
sand” about the cutting). 


Expression of opinion as admission 
generally see Evidence § 326. 


54. See supra § 271. 


55. See Caris v. Nimmons, 92 Mo. 
App. 66; Johnson v. Davis, 45 So. 
979, 91 Miss. 708 (holding certain 
evidence admissible to show title). 


wee Herman v. Owen, 42 Mo.App. 


57. See Evidence § 1251. 


58. Smith & Sargent v. American 
a Sprinkler Co., 97 A. 872, 78 N.H. 
oa. 


59. Caris v. Nimmons, 92 Mo.App. 
66 (treble damages for cutting trees). 


60. Humes y. Proctor, 45 N.E. 948, 
151 N.Y. 520 (in action for cutting 
trees in laying out road, declarations 
of defendant to plaintiff that nobody 
could move plaintiff from his old 
lines and corners held admissible). 


61. Johnson v. Davis, 45 So. 979, 
91 Miss. 708. 


62. Higdon v. Kennemer, 24 So. 
Sip at Ala, 198 (penalty for cutting 
rees). 


63. Farrow v. Nashville, ete. R. 
Co., 20 So. 308, 109 Ala. 448; Dunbar 
Furnace Co, v. Fairchild, 15 A. 656, 
121..Pa. 568. 


64. Rogers v. Brooks, 17 So. 97, 
105 Ala. 549. 


65. Ellard v. Goodall, 87 So. 196, 
204 Ala. 644 (deed authorizing con- 
struction of roadway although not 
authorizing cutting of undersized 
trees, admissible on question of mo- 
tive and intent). 


66. Odom v. County Coal Co. of 
Alabama, 103 So. 42, 212 Ala. 374 (tes- 
timony of president of defendant 
company that he had cautioned his 
employees not to go on other peo- 
ple’s property and cut timber). 


67. Ford v. Bradford, 117 So. 429, 
218 Ala. 62. 


68 Ford vy. Bradford, supra; 
a v. Field, 4 N.W. 19, 42 Mich. 


[a] Evidence held admissible.— 
(1) License from a supposed agent 
admissible to show good faith. Clark 
v. Field, 4 N.W. 19, 42 Mich. 342. (2) 
Testimony of defendant’s predeces- 
sor that he showed defendant bound- 
ary line, and that trees were cut on 
defendant’s side of line shown, was 
admissible. Ford v. Bradford, 117 
So. 429, 218 Ala, 62. 


69. Palmer v. Davidson, 98 N.E. 
623, 624, 211 Mass. 556 (under stat- 


ute limiting recovery to single dam- | 


ages if defendant had reason to be- 
lieve the land was his own or that 
he was authorized to do the act). 


_“The defendant’s deed gave him no 
right to cut the trees. He had in his 
own possession the document deter- 
mining what his rights were, and he 
must be held to have known the 
terms of the deed; and he cannot now 
be permitted to set up his own neg- 
lect.” Palmer v. Davidson, supra. 


70. Smith & Sargent v. Ameri 
srt Sprinkler Co., 97 A. 872, 78 NEL 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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sible.**_ To rebut good faith evidence of fraud is 
admissible.*? 


Value. To show value of trees cut, the price in an 
adjoining town may be given,’* and the value of 
stumpage on the land,’* but not the use made of a 
tree which is not shown to be the one eut.7°> Value 
of standing trees may be shown by their market 
value, as lumber, at the mill where it was sawed, 
less the cost of the intermediate steps.7* When the 
action is for three times the value of trees cut, evi- 
dence that the land is worth as much or more with- 
out the trees as with them is inadmissible.77 


[§ 286] c. Weight and Sufficiency. The proof 
need not be beyond a reasonable doubt,7® a pre- 
ponderance of the evidence being sufficient.7® Will- 
fulness is sufficiently proved by showing defend- 
ant went out of his way to do the act which was 
of no benefit to him;®® and malice may be suffi- 
ciently shown by the cireumstanees of the act itself.§+ 
And under statutes placing the burden of proof of 
mistake or bona fide claim of right on defendant, 
the act alone is sufficient prima facie proof of the 
eause of action.s? Admissions by a partner in a 
matter pertinent to the business are sufficient evi- 
dence against the other members of the firm.®* “A 


71. Brown v. Carter, 52 Mo. 46; 
Pitt v. Daniel, 82 Mo.App. 168. 


72. White v. Farris, 27 So. 259, 
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are not ascertained and known, to 
have the land surveyed, evidence that 
employees engaged in the cutting had 
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prohibition in a lease is prima facie evidence of 
nonconsent.** Where there are varying estimates 
by the witnesses of the quantity of timber cut and 
its stumpage value, plaintiff will not be given the 
benefit of the highest valuation based on the high- 
est estimate of quantity.®® 


Title. No higher evidence of freehold is neces- 
sary than in trespass at common law.’* Possession 
under color and claim of title is sufficient prima facie 
evidence of title?” which is not rebutted by proof 
of title in another forty years before,’ and putting 
in evidence a deed to defendant of all certain land 
except a.portion belonging to plaintiff admits plain- 
tiff’s title®® But a mere deed without evidence 
of possession in either grantor or grantee is not suffi- 
cient proof of plaintiff’s title,°° although the claim 
of title runs back to the state.®1 


[§. 287] 7. Damages??—-a. In General. The dam- 
ages to be trebled are compensatory,?? and not puni- 
tive damages.®°* Where the statute gives treble the 
damage done, the damage to the land is trebled, not 
merely the value of timber or other thing taken,®* 
and the value of the land with and without the trees 
is a proper test;°® but damages for trespasses other 


[b] Treble damages for forcible 
disseizin.— Willard v. Warren, 17 
Wend. (N.Y.) 257. 


124 Ala. 461. 


73. Davis v. Cotey, 39 A. 628, 70 
Vt. 120 (multiple damages for cut- 
ting trees). 

74. Wagoner v. Silva, 73 P. 433, 
139 Cal. 559 (multiple damages for 
cutting and removing trees). 

75. Hathaway vy. Goslant, 59 A. 
835, 77 Vt. 199 (multiple damages 
for cutting trees). ; 

76. Skeels v. Starrett, 24 N.W. 98, 
57 Mich. 350. 


77. Collins v. Morris, 155 P. 51, 97 
Kan. 264 
78. Louisville, etc., R. Co. v. Hill, 


22 So. 168, 115 Ala. 334 (penalty for 
cutting trees). 


79. Harold v. Toomey, 158 P. 926, 
92 Wash. 297. 


[a] Evidence held sufiicient to 
warrant finding for plaintiff on issue: 
(1) Whether trespass was casual and 
involuntary. Bockes v. A. McAfee & 
Son Co., 130 N.W. 313, 165 Mich. 7; 
Nethery v. Nelson, 99 P. 879, 51 
Wash. 624. (2) Whether defendant 
had probable cause to believe that 
the land was his own. Nethery v. 
Nelson, supra. (3) Whether defend- 
ant had good cause to believe that 
he owned lumber taken by his em- 
ployees. Huovila v. Frederick, 206 
N.W. 443, 165 Minn. 358. 


[b] Evidence held insufficient to 
support recovery for double damages 
for trespass to a horse. Peak v. 
Judd, (Mo.App.) 278 S.W. 1044. 


[ec] Gonsent.—Acts of plaintiff's 
superintendent in pointing out lot 
lines and requesting keeping of ac- 
curate aecount of timber cut held suf- 
ficient to show that plaintiff acqui- 
esced in the cutting and removing of 
the timber, subject to defendants’ 
accounting for its actual value. Ly- 
tle Logging & Mercantile Co. v. 
Humptulips Driving Co., 111 P. 774, 
60 Wash. 559. 


[ad] Establishment of boundaries. 
—Under a statute requiring person 
cutting timber when the boundaries 


a plat did not show that the bounda- 
ries were ascertained. H. D. Wil- 
liams Cooperage Co. v. Clark, 150 S. 
W. 568, 105 Ark. 157. 


{e] Finding as to damages held 
warranted by evidence whether in- 
tended as single or treble damages. 
Newhouse Mill & Lumber Co. v. 
Avery, 140 S.W. 985, 101 Ark. 34. 


80. Wilson v. Gunning, 45 N.W. 
920, 80 Iowa 331 (treble damages for 
cutting and removal of trees, etc). 


[a] Bvidence held sufficient: (1) 
To support finding for defendant on 
issue of willfulness. Knoblock v. 
Gilchrist-Fordney Co., 286 F. 679. (2) 
To sustain verdict or finding for 
plaintiff. Butler v. Zeiss, 218 P. 54, 
63 Cal.App. 73; La Jambe v. Chicago 
Box & Crating Co., 205 N.W. 701, 165 
Minn. 65 


81. Herman v. Owen, 42 Mo.App. 
387 (throwing goods out of a second 
story window shows malice). 


82. Davis v. Cotey, 39 A. 628, 70 
Vt. 120 (treble damages for cutting 
trees). 


83. Caris v. Nimmons, 92 Mo.App. 
66 (multiple damages for cutting and 
removing trees, etc.). 


84 Rogers v. Brooks, 17 So. 97, 
105 Ala. 549 (penalty for cutting 
trees). 


85. Nethery v. Nelson, 99 P. 879, 
51 Wash. 624. 


86. Higdon v. Kennemer, 24 So. 
439, 120 Ala. 193. 


[a] Evidence of title held suffi- 
cient.—Smith & Sargent v. American 
Car Sprinkler Co., 97 A. 872, 78 N.H. 
152; Olson v. McLaughlin, 64 Pa.Su- 
per. 354 


87. See cases infra this note. 


[a] Action for cutting trees.— 
Higdon v. Kennemer, 20 So. 470, 112 
Ala. 351; Abney v. Austin, 6 I1l.App. 
49; Darrill v. Dodds, 30 So. 4, 78 Miss. 
912; McCleary v. Anthony, 54 Miss. 
708; Ware v. Collins, 35.Miss. 223, 
72 Am.D. 122; Gerhardt v. Swaty, 14 
N.W. 851, 57 Wis. 24. 


Burden of rebutting presumption 
see supra § 284. 


88. Higdon v. Kennemer, 24 So. 
ee we Ala. 193 (penalty for cutting 
rees). : 


89. Humes v. Proctor, 45 N.E. 948, 
151 N.Y. 520 (treble damages for cut- 
ting trees). 


$0. Behymer v. Odell, 45 I11.App. 
616 (penalty for cutting trees). 


91. Darrill v. Dodds, 30 So. 4, 78 
Miss. 912. 


92. Province of court and jury in 
trebling damages see infra § 294. 


93. Chase v. Andrews, 291 P. 114, 
145 Okl. 300; Kilgore v. Rowland, 
172 P. 43, 69 Okl. 256; Oregon, etc., 
R. Co. v. Jackson, 28 P. 74, 21 Or. 360; 
rage v. Hayden, 117 P. 720, 65 Wash. 


94. Oregon, etc., R. Co. v. Jack- 
son, 28 P. 74, 21 Or. 360; Bailey v. 
Hayden, 117 P. 720, 65 Wash. 57. 


[a] Enhanced value by tabor.— 
The value to be trebled does not in- 
clude the additional value given to 
the timber cut by its being manufac- 
tured into shingles by the trespasser. 
Oregon, etc., R. Co. v. Jackson, 28 P. 
74, 21 Or. 360. 


Punitive damages for common-law 
trespass see supra § 241 et seq. 


95. Skeels v. Starrett, 24 N.W. 98, 
57 Mich. 350; Achey v. Hull, 7 Mich. 
423; McCruden v. Rochester R. Co., 
25 N.Y.S. 114, 5 Misc. 59 [aff 77 Hun 
609, 28 N.Y.S. 1135 (aff 45 N.E. 1133, 
151 N.Y. 623)]; King v. Havens, 25 
Wend. (N.Y.) 420. 


96. Barnes v. Arkansas-Missouri 
Power Co., 281 S.W. 93, 220 Mo.App. 
141; Van Deusen v. Young, 29 Barb. 
9 [rev on other grounds 29 N.Y. 9]. 
But see Oregon, etc., R. Co., v. Jack- 
son, 28 P. 74, 21 Or. 360 (where the 
court said that damages from cutting 
timber include the value of the tim- 
ber and the damage to the freehold, 
and thé opinion seems to proceed on 
tbe, Eheory that both may be recov- 
ered). 
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than the injury to the land,®? purely consequential 
damages,®® indirect injury,®® or other injury not 
embraced in the statute, cannot be trebled.!| Where 
the statute gives treble the value of the thing severed 
such value only ean be trebled,? the market value 
of the thing severed is the measure of damages to 
be multiplied,* and a recovery is not defeated be- 
cause the land is worth as much or more without the 
thing severed as before the severance.* Interest on 
the single damages cannot be trebled.® 


[§ 288] b. Interest on Treble Damages.*® Inter- 
est on the treble damages has been both allowed‘ and 
disallowed.® 


[§ 289] c. Excessiveness of Damages. A verdict 
is not excessive when it is supported by evidence, 
if the jury intended to allow treble damages and 
the facts are such as to authorize such allowance.® 


[§ 290] d. Recovery of Actual Damages. Single 
damages can be recovered where such are shown, but 
plaintiff does not bring himself within the terms of 
the statute allowing a penalty or enhanced dam- 
ages.1° 


[§ 291] 8. Penalty. Under a statute giving a 


97. Thayer v. Shérlock, 4 Mich. fa] 
173; Kirchner v. New Home Sewing- 
Mach. Co., 62 Hun 620, 16 N.Y.S. 761 


{rev 31 N.E. 1104, 185 N.Y. 182]. 


98. Atchison, etc., R. Co. v. Grant, 
89 P. 658, 75 Kan. 344 (damages re- 
coverable for removal of gravel used 
in building a dike did not include any 4 
damages to the land caused by the 
dike). 

99. Atchison, etc., R. Co. v. Grant, 
89 P. 658, 75 Kan. 344. 

1. Van Deusen v. Young, 29 N.Y. 
9 (per Mullin, J.); Lytle Logging & 
Mercantile Co. v. Humptulips Driv- 


child, 
trees). 


i ie 
ing Co., 111 P. 774, 60 Wash. 559. 113 Mich. 127. 
[a] Alteration of river channel.— 8 


Where plaintiff claimed damages for 4 
defendant’s alteration of the channel de 138 Pa. shee 
of a river and also for cutting and| ll, 8 Pa.Co. 22. 

removing timber from plaintift’s land, 9. 


TRESPASS 


In Iowa, if timber cut is of 
such size as to give it a value inde- 
pendent of the soil, its value deter- 
mines the damages. 
120 N.W. 976, 142 Iowa 337. 


Arn v. Mathews, 
. 272 (cutting trees). 


Collins v. Morris, 155 P. 51, 97 
264. 


Dunbar Furnace Co. v. 
15 A. 656, 121 Pa. 563 (cutting 


6. Interest on damages for torts 
generally see Damages §§ 144-148. 
Gates v. Comstock, 71 N.W. 515, 


McCloskey v. Powell, 21 A. 148, 
McCloskey v. Pow- 


H. D. Williams Cooperage Co. 


specified penalty for each tree or sapling cut, the 
penalty is without referenee to the actual injury 
and is the same for a mere sapling as for a valuable 
tree.11 It seems that under a statute permitting a 
defendant who claims title in 4n action for the pen- 
alty before a justice of the peace to defeat the ac- 
tion by giving bond for his appearance in an ac- 
tion of trespass, the penalty is not the measure of 
damages in the action of trespass.‘ 


[§ 292] 9. Trial‘s—a. In General. In accord- 
ance with general principles as to the order of 
proof,!* the act may be proved before connecting de- 
fendant with it where plaintiff undertakes to make 
such proof thereafter.*® 


[§ 293] b. Province of Court and Jury—(1) In 
General. Questions of fact!® such as possession,** 
defendant’s good faith,!® or intent,1® or knowledge 
of the trespass, by a purchaser for value,?° are for 
the jury, and it is ordinarily for the jury to deter- 
mine whether the trespass was of a nature to war- 
rant enhanced damages,”! or whether the trespass 
was willful or careless, so as to subject defendant 
to a penalty ;*? but there is no issue for the jury as 
to a matter of defense of which there is no evidence.?* 


cus Lumber Co., 173 S.W. 42, 187 Mo. 
App. 373 [aff 204 S.W. 185, 275 Mo. 41; 
Holliday v. Jackson, 21 Mo.App. 660; 
Dubois v. Beaver, 25 N.Y. 123, 82 Am. 
D. 326; Starkweather v. Quigley, 7 
Hun (N.Y.) 26; Von Hoffman v. Ken- 
dall, 63 Hun 628, 17 N.Y.S. 713 [dism 
33 N.E. 1084, 138 N.Y. 629];. Gardner 
v. Lovegren, 67 P. 615, 27 Wash. 356; 
Cohn v. Neeves, 40 Wis. 393. 


11. Alabama Power Co. v. Bodine, 
105 So. 869, 213 Ala. 627. 

12. Thompson vy. Burdsall, 4 N.J. 
Law 170. 


13. Generally see Trial 64 C.J. p 1. 
See also Fines, Forfeitures, and Pen- 
alties §§ 137, 138. 


14. Seé Trial [38 Cyc 1349-1352]. 


15. Louisville, ete., R. Co. v. Hill, 
22 So. 168, 115 Ala. 334 (penalty for 
cutting trees). 


Koonz vy. Hempy, 


18 P. 65, 39 


Fair- 


plaintiff was entitled to treble dam- 
ages if at all, only for the cutting 
and carrying away of the timber. Ly- 
tle Logging & Mercantile Co. v. Hump- 
tulips Driving Co., 111 P. 774, 60 
Wash. 559. 


2. See cases infra this note. 


[a] Cutting trees.—(1) Nordgren 
vy. Southwestern Bell Telephone Co., 
262 P. 577, 125 Kan. 33; Michigan 
Land, etc., Co. v. Deer Lake Co., 27 
N.W. 10, 60 Mich. 143, 1 Am.S.R. 491; 
Herron v. Hornback, 24 Mo. 492; La- 
beaume v. Woolfolk, 18 Mo. 514. But 
see Collins v. Morris, 155 P. 51, 97 
Kan. 264 (holding that plaintiff has 
a right to elect to sue for three times 
the value of the trees as trees, thus 
implying that some other measure of 
damages is permissible in the absence 
of such election). (2) It is not nec- 
essary to a recovery of the value of 
all trees cut that all be removed 
where plaintiff did not refuse to per- 
mit removal of the trees cut. Michi- 
gan Land, etc., Co. v. Deer Lake Co., 
supra. 


{b] Destroying part of realty.— 
Shrewsbury v. Bawtlitz, 57 Mo. 414; 
Ewing v. Leaton, 17 Mo. 465. 


Removing gravel.—Atchison, 
. Co. v. Grant, 89 P, 658, 75 
Kan. 344; Cox v. St. Louis, ete, R. 
Co., 85 S.W. 989, 111 Mo.App. 394. 


v. Clark, 150 S.-W. 568, 105 Ark. 157; 
Huovila v. Frederick, 206 N.W. 443, 
165 Minn, 358; Tripp v. Silver Dyke 
Mining Co., 224 P. 272, 70 Mont. 120. 


[a] Tustrations.—(1) $775, was 
not excessive when there was evi- 
dence that the value of the lumber 
from trees cut was $235, and that the 
damage to 'the timber not cut was $75. 
H. D. Williams Cooperage Co. v. 
Clark, 150 S.W. 568, 105 Ark. 157. (2) 
$2,700, where plaintiff’s evidence was 
sufficient to sustain a finding that 
the timber cut was of the value of 
$900, though erroneous, if intended as 
a measure of the actual detriment 
suffered by plaintiff, was held not er- 
roneous in view of an instruction per- 
mitting treble damages. Tripp v. Sil- 
ver Dyke Mining Co., 224 P. 272, 70 
Mont. 120. 


10. See cases infra this note. 


[a] Malicious injury to property. 
—Scott v. Trebilcock, 112 N.W. 847, 
21 S.D. 333. 


[b] Treble damages for cutting 
and removing, trees, etc.—Augusta 
Cooperage Co. v. Bloch, 239 S.W. 760, 
153 Ark. 133; Burrill Nat. Bank v. 
Edminister, 111 A. 428, 119 Me. 367; 
Clark v. Field, 4 N.W. 19, 42 Mich. 
342; J. H. Leavenworth & Son v. 
Hunter, 116 So. 555, 150 Miss. 245; H. 


D. Williams Cooperage Co. v. Quer- 


16. See cases infra notes 17-25. 


17. Farrow v. Nashville, etce., 
Co., 20 So. 303, 109 Ala. 448. 


18. Alexander v. Smith, 81 So. 677, 
203 Ala. 9; Bradford v. Boozer, 36 So. 
716, 139 Ala. 502; David v. Correll, 68 
Ill.App. 123; Kanouse v. Donatonia, 
111 A. 11, 94 N.J.Law 516. 


19. Cook v. Bennett Gravel Co., 
100 A. 331, 90 N.J.Law 9. 


20. Holladay-Klotz Land, ete, Co. 
v. T. J. Moss Tie Co., 79 Mo.App. 543. 


21. Connor v. McRae, 160 N.W. 479, 
193 Mich. 682; Helppie v. Northwest- 
ern Drainage Co., 149 N.W. 461, 127 
Minn. 360; Starkweather v. Quigley, 
7 Hun (N.Y.) 26; King v. Havens, 25 
Wend. (NVY.) 420. 


[a] Casualness of act.—Whether 
trespass by cutting timber was casual 
and involuntary, held a question for 
the jury under the evidence. Connor 
Nephe reret 160 N.W. 479, 193 Mich. 


Re 


Determination by judge in certain 
jurisdictions see infra § 294. 


22. Cumberland Tel., ete., Co. v. 
Odeneal, (Miss.) 26 So. 966; Clay v. 
Postal Tel.-Cable Co., 11 So. 658, 70 
Miss. 406. 


23. Northern Pac. Ry. Co. v. Myers- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 293-295] 


Where the testimony is conflicting, the case will not 
be taken from the jury.?4 In ease of a default the 
jury must determine the amount of the penalty, when 
uncertain.?° 


[§ 294] (2) Multiplying Damages.2* The usual 
practice is for the jury to find single damages and 
for the court to treble them,?* and the court must 
do so?® in the absence of an affirmative finding of 
the excuse given by the statute, although it appears 
in the evidence.2® But in Missouri the doctrine is 
held that the jury can only find the fact of trespass 
and the court determines whether the evidence war- 
rants the increased damages;*° and for that purpose 
may hear further competent evidence;*! and in 
Porto Rico the jury finds the actual damages and 
it is then discretionary with the judge to treble 
them.*?. In Kansas the treble damages should be 
assessed by the jury;°° but it is not error for the 
court to assess them when the jury assesses only 
actual damages, and it is clear that there is no 
duplication.24 The courts of Massachusetts and 
Pennsylvania hold that either method is proper.*® 
‘Nevertheless, the court can only treble the damages 
where it clearly appears that the jury gave only 
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single damages.?¢ 


_ [§ 295] ¢. Instructions. The rules applicable to 
instructions generally’? apply in actions of the char- 
acter under consideration.** Thus it is proper to 
give an instruction on an issue which the evidence 
tends to support,’® and an instruction is properly 
refused if there are no facts in evidence to which it 
relates.*° Instructions should not invade the prov- 
ince of the jury,*! as by charging on the weight of 
the testimony.** —_Instruetions which have a ten- 
dency to mislead the jury are erroneous,** and when 
requested are properly refused.44 An instruction 
that plaintiff cannot recover unless the jury are rea- 
sonably satisfied of some essential fact is proper,** 
and an instruction to find for a party if the jury 
finds certain facts is erroneous if it omits a fact 
essential to recovery.*® It is proper to submit sep- 
arately questions as to different trespasses when the 
facts are not the same.*7 It has been held that an in- 
struction to allow treble damages if defendant cut 
timber without authority and knowingly, sufficiently 
submits the question of probable cause,*® and that 
a charge to allow three times the “value” of the 
timber cut, is sufficient to restrict the jury to market 


Parr Mill Co., 103 P. 453, 54 Wash. 447 
(where defendant did not at any time 
claim that its trespass in cutting tim- 
ber was casual or involuntary, and 
there was no evidence that such was 
its character). 


24. Agnew v. Albert Lewis Lum- 
ber, etc., Co., 67 A. 779, 218 Pa. 505. 


25. Byrne v. Haines, Minor (Ala.) 
286 (specified penalty for each tree 
cut). 


26. Trebling damages on appeal 
see infra § 299. 


27. Black v.. Mace, 66 Me. 49; 
George v. Rook, 7 Mo. 149; Withing- 
ton v. Hilderbrand, 1 Mo. 280; Nixon 
y. Stillwell, 52 Hun 353, 5 N.Y.S. 248, 
1 Siiv.Sup. 181; Starkweather v. 
Quigley, 7 Hun (N.Y.) 26; Marchand 
v. Haber, 37 N.Y.S. 952, 16 Misc. 322; 
Loewenberg v. Rosenthal, 22 P. 601, 
18 Or. 178. 


28. Yeamans v. Nichols, 81 N.Y.S. 
500; pines vy. Havens, 25 Wend. (N. 
Y.) 0. 


29. Humes v. Proctor, 73 Hun 265, 
26 N.Y.S. 315 [aff 45 N.H. 948, 151 N. 
VCSSGVAIA 


30. Wood v. St. Louis, etc., R. Co., 
58 Mo. 109; Walther v. Warner, 26 
Mo. 143; Chilton v. Missouri Lumber, 
ete., Co., 127 S.W. 941, 144 Mo.App. 
815; Pitt v. Daniel, 82 Mo.App. 168; 
Rousey v. Wood, 57 Mo.App. 650. 


[a] Failure to find value.—The 
rule that, where a general verdict 
makes an entire assessment of dam- 
ages with no finding of the value of 
the timber, the damages cannot be 
trebled, applies only where the whole 
record has not been preserved and it 
does not appear that the jury’s find- 
ing was specifically for the value of 
the timber. But where the jury were 
peremptorily instructed to find for 
plaintiff the value as agreed, the fact 
that the verdict did not specifically 
state that it was for the value of the 
timber did not deprive plaintiff of the 
right to treble damages. Chilton _v. 
Missouri Lumber, etc., Co., 127 S.W. 
941, 144 Mo.App. 315. 

31. Chilton v. Missouri Lumber, 
etc., Co., supra (treble damages de- 
pendent on issue of probable cause). 


32. Gonin v. Robledo, 6 Porto Rico 


Fed. 451 (holding that there was no 
such aggravation as would require 
treble damages). 


33. Nordgren v. Southwestern Bell 
Telephone Co., 262 P. 577, 125 Kan. 
33; Chicago, etc., R. Co. v. Watkins, 
22 P. 985, 43 Kan. 50. 


34. Nordgren v. Southwestern Bell 
Telephone Co., 262 P. 577, 125 Kan. 33 
[quot Cyc]. 


35. Snelling v. Garfield, 114 Mass. 
443; Hughes v. Stevens, 36 Pa. 320; 
Welsh v. Anthony, 16 Pa. 254; Hen- 
ning v. Keiper, 37 Pa.Super. 488. 


36. Robbins v. Farwell, 44 A. 260, 
193 Pa. 37; Clark v. Sargeant, 5 A. 44, 
45, 112 Pa. 16; Henning v. Keiper, 
37 Pa.Super. 488. 


“The presumption of law is that 
the jury gave all the damages author- 
ized by the statute. . This pre- 
sumption can be rebutted only by 
showing that the jury gave single 
damages. This fact must be shown 
by the verdict. It must expressly 
appear by the finding of the jury.” 
Clark v. Sargeant, supra. 


87. See Trial [88 Cyc 1594-1818]. 
38. See notes infra this section. 
39. Orndoff v. Taylor, 70 Pa.Super. 


135 (under Act March 29, 1824 (P. 
L. p 153) § 3, giving double value of 
trees cut and treble value in case of 
conversion where there was evidence 
to support finding that defendant car- 
ried away and converted trees cut, it 
was not error to charge that if the 
jury so believed the verdict should 
be for three times the value of the 
trees). 


40. See cases infra this note. 


[a] Necessity of cutting.—In tres- 
pass for a penalty for cutting trees 
where it does not appear that the cut- 
ting was on an old road or to reopen 
it, an instruction that if defendant 
had permission to haul across the 
land and it was necessary to cut the 
trees in order to reopen an old road 
the jury must find for defendant is 
properly refused. Jernigan v. Clark, 
32 So. 686, 134 Ala. 313. 


[b] Bona fides.—Where the bona 
fides of defendant is fairly impeach- 
able under his own evidence of title, 
it is not error to refuse to charge that 


if defendant cut and removed the tim- 
ber under a bona fide claim of right, 
there could not be a recovery of tre- 
ble damages. Dunbar Furnace Co. v. 
Fairchild, 15 A. 656, 121 Pa. 563. 


41. Helppie v. Northwestern Drain- 
age Co., 149 N.W. 461, 127 Minn. 360 
(where evidence tended to show cut- 
ting was casual or involuntary, it was 
error to instruct the jury to return 
treble damages). 


42. State Line Lumber Co. v. 
Shults, 40 S.W.(2d) 999, 184 Ark. 179. 


[a] Instruction held on the weight 
of testimony.—An instruction that 
the testimony showed that defendant 
knew plaintiff claimed to have land 
adjoining that on which defendant 
had purchased timber, and that the 
true boundaries between the two 
tracts were not ascertained and 
known by defendant, and that, if de- 
fendant caused plaintiff’s timber to 
be cut without having a survey made, 
to find for plaintiff, held on _ the 
weight of the testimony. State Line 
Lumber Co. v. Shults, 40 S.W.(2d) 
999, 184 Ark. 179. 


43. Glenn v. Adams, 29 So. 836, 129 
Ala. 189; White v. Farris, 27 So. 259, 
124 Ala. 461. 

[a] Bule applied to instruction ig- 


noring question of good faith. Glenn 
v. Adams, 29 So. 836, 129 Ala. 189. 


44. Morris v. West, 14 So. 364, 101 
Ala. 534 
45. Jones v. Myrick Lumber Co., 


67 So. 672, 191 Ala. 448 (instruction 
that plaintiff could not recover un- 
less jury were reasonably satisfied 
that trees were cut willfully and 
knowingly). 


46. Sorrells v. Warnock, 173 S.W. 
417, 116 Ark. 496 (instruction to find 
for plaintiff if defendants removed 
timber, without requiring finding that 
the land belonged to plaintiff). 


47. Connor v. McRae, 160 N.W. 
479, 193 Mich. 682 (where defendants 
cut timber in a section in which they 
knew they owned no timber and also 
in another section in which they 
owned a quarter section but cut over 
the line). 


48. Fogel v. Butler, 131 S.W. 211, 
96 Ark. 87. 
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value.*® 


[§ 296] d. Verdict. A general’ verdict of guilty 
ordinarily authorizes a judgment for the multiple 
damages given by the statute,®°° but not where it 
does not necessarily apply solely to the issue under 
the statute.54 Thus, where there is also a count for 
common-law trespass, the general verdict cannot be 
multiplied,®? even though the trial judge certifies 
that the evidence applies to the statutory count,°* 
and it is error in such case for the court to amend 
the verdict by applying it to the statutory count.°* 
So, too, the general verdict cannot be multiplied if 
the complaint included a claim for conversion of per- 
sonalty,°® or if the verdict includes trees cut both 
before and after revocation of a license.°* Where 
the statute allows the value of the things severed 
only to be multiplied a verdict awarding general dam- 
ages cannot be multiplied,®” unless the general dam- 
ages were limited to the value of the thing severed 
either by the judge’s instructions,°* or by the nature 
of the trespass proved.®® In jurisdictions where the 
jury have the right to multiply the damages a gen- 
eral verdict is held to include them®® unless the ree- 
ord shows affirmatively that single damages only were 
given.*! In accordance with the general rules that 
a verdict will be construed to effectuate the intent of 
the jury and with reference to the instructions,®? a 
verdict which is supported by the evidence if the 
damages are intended as treble damages but not if 
they are intended as single damages will be construed 
as one for treble damages where the court told the 
jury to treble the damages if they found for plain- 
tiff.63 A special interrogatory as to a statutory ex- 
ception, which, though technically faulty substantial- 
ly complies with the statute, is not fatally defective.** 
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alty, under a statute providing for a recovery of a 
certain amount for cutting trees on land,®® the judg- 
ment must be for some multiple of it.67 Although a 
statute provides that a recovery of the statutory pen- 
alty shall not bar any action for further damages,°® 
plaintiff cannot recover both the statutory penalty 


-and the actual damages,®® such as the value of the 


trees cut,’® or of the lumber made therefrom,* at 
least where such recovery is sought in a single 
count.?? 


[§ 298] 11. Costs. The general statute as to 
costs? applies if there is no special provision in the 
statute under which the action is brought.7* In gen- 
eral, as damages are given only to the owner, it is 
held that, where the action relates to realty, plain- 
tiff is entitled to costs regardless of the amount of 
the recovery;7® but there are cases holding that 
plaintiff must pay costs if the recovery is less than 
a certain sum;7* and in accordance with the gen- 
eral rule,’7 the damages as multiplied, not the single 
damages, are the test.7* Where, in pursuance of a 
statute, a judgment for treble damages is rendered 
upon a verdict ascertaining the actual damages sus- 
tained, no costs will be taxed against the success- 
ful party on account of a tender made by the other, 
if the tender was less than the amount of the judg- 
ment, it not being sufficient that it was as great as 
the verdict.7® Under a statute providing for the 
recovery of treble damages with costs,®® the costs are 
not trebled.®? 


[§ 299] 12. Appeal and Error. The principles 
governing appeals generally,®? apply to appeals in 
actions of the character under consideration.** Thus 
defendant cannot take advantage of nonjoinder of 
proper parties plaintiff, for the first time on appeal.§* 


[§ 297] 10. Judgment.®® 


49. Fogel v. Butler, supra. 


50. Withington v. Young, 4 Mo. 
564 (action for cutting and removing 
trees, etc.). 


51. See cases infra notes 52-56. 


52. Cooper v. Maupin, 6 Mo. 624, 
35 Am.D. 456; Mooers v. Allen, 2 
Wend. (N.Y.) 247. 


[a] Rule applied in actions for 
treble damages for cutting and re- 
moving trees, etc. Shrewsbury v. 
Bawtlitz, 57 Mo. 414;. Ewing v. Lea- 
ton, 17 Mo. 465; Lowe v. Harrison, 8 


Mo. 350; Mooers v. Allen, 2 Wend. 
(N.Y.) 247. 

ae Benton v. Dale, 1 Cow. (N.Y.) 
oh Russell v. Myers, 32 Mich. 
o * 


Euve. Yeamans v. Nichols, 81 N.Y.S. 


56. Smith v. Morse, 75 N.Y.S. 126, 
70 App.Div. 318. 


57. Shrewsbury v. Bawtlitz, 57 Mo. 
414; Labeaume v. Woolfolk, 18 Mo. 
514; Ewing v. Leaton, 17 Mo. 465. 


58. Henry v. Lowe, 73 Mo. 
Bell v. Clark, 30 Mo.App. 224. 


59. Beekman v. Chalmers, 1 Cow. 
(N.Y.) 584. 


60. See cases infra this note. 


[a] Statutory trespass generally. 
—Clark v. Sargeant, 5 A. 44, 112 Pa. 
16; Hughes v. Stevens, 36 Pa. 320. 


96; 


In an action for a pen- 


[b] Treble damages for cutting 
and removing trees, etc.—Tait v. 
Thomas, 22 Minn. 537; Livingston v. 
Platner, 1 Cow. (N.Y.) 175. 


61.. Kulp v. Bird, 8 A. 618, 5 Pa. 
Cas. 541 (multiple damages for cut- 
ting and removing trees, etc.). 


62. See Trial [38 Cyc 1901]. 


63. Tripp v. Silver Dyke Mining 
Co., 224 P. 272, 70 Mont. 120. See 
Huovila v. Frederick, 206 N.W. 443, 
165 Minn. 358 (where court concurred 
in trial court’s conclusion that ver- 
dict intended to allow treble dam- 
ages). : 


64 Northern Pac. Ry. Co. v. My- 
ers-Parr Mill Co., 103 P. 4538, 54 Wash. 
447 (interrogatory as to whether de- 
fendant by the exercise of ordinary 
care could have ascertained that the 
‘Jand” from which the timber was 
taken belonged to plaintiff, which the 
jury answered in the affirmative held 
not fatally defective, although de- 
fendant claimed it owned the timber 
only and not the land). 


65. Generally see Judgments 38 C. 
J.p 1042. See also Fines, Forfeitures, 
and Penalties §§ 140-149. 


66. See statutory provisions. 


pees Behymer v. Odell, 31 Ill.App. 


68. See statutory provisions. 


69. Bollinger-Franklin Lumber Co. 
v. Tullos, 87 So. 486, 124 Miss. 855. 


70. Roell v. Shields, 86 So. 763, 


When the pleadings do not appear from the record 


124 Miss. 226. 


71. Ladnier v. Ingram Day Lum- 
ber Co., 85 So. 196, 123 Miss. 238. 


72, Ladnier v. Ingram Day Lum- 
ber Co., supra. 


73. See Costs 15 C.J: p 1. 


74% Dolahanty v. Lucey, 
415, 101 Mich. 113. m 


7S. Crowell v. Smith, 35 Hun 182 
[aff 102 N.Y. 730]; Jermain vy. Booth, 
1 Den. (N.Y.) 639. 


Costs as affected by amount of re- 
covery: 


Generally see Costs §§ 41-60. 


In action involving title to realty see 
Costs §§ 62-67. x 


76. Hasbrouck v. 
Cow. (N.Y.) 692 
cutting trees). 


77. See Costs § 59 text and note 3. 


78. Keiny v. Ingraham, 66 Barb. 
(N.Y.) 250. 


79. Henry v. Lowe, 73 Mo. 96. 


Verdict or judgment as controlling 
generally see Costs § 156. 


80. See statutory provisions. 


ben Tedrow v. Barron, 15 Pa.Dist. 


$2. 
256. 


83. See infra notes 84-90, 


84. Darrill v. Dodds, 30 : 
Miss. 912. Seo eae 


59 N.W. 


Schoonmaker, 9 
{treble damages for 


See Appeal and Error 3 C.J. p 


For later cases, developments and changes in the law see Annotations, same title and section number, 


\\ 


eS 


it will be presumed that the general issue was plead- 
ed.8° A party cannot complain of errors in his own 
favor,*® or of an instruction which on the undisputed 
facts does not prejudice him.8? Plaintiff cannot 
complain of the exclusion of evidence tending to 
show defendant’s liability where the verdict was 
for plaintiff although for an insufficient amount.’* 
Where the trial court has trebled the damages er- 
roneously, judgment will be entered on appeal for 
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the damages given by the jury,®® and so also where 
the record does not disclose a case for trebling.?° 
The appellate court will treble the damages on ap- 
peal if the trial court does not, and such damages 
should have been given.®! In Pennsylvania, where, 
under the statute, the penalty is recoverable before 
a magistrate or justice of the peace,®? an appeal lies 
to the court of common pleas. 


X. CRIMINAL TRESPASS®4 


[By ArtHUR McTarnacHan ] 


[§ 300] A. At Common Law—1. In General. No 
trespass to property is a crime at common law unless 
it is accompanied by or tends to create a breach of 
the peace.®® This is so, although the act be commit- 
ted forcibly,®® willfully,®? or maliciously.°8 Some- 
thing more must be done than what amounts to a 
mere civil trespass, expressed by the terms vi et 
armis; the peace must be actually broken or the 
act complained of must directly and manifestly tend 
to it, as being done in the presence of the owner, to 
his terror or against his will.®® But when a trespass 
is attended by circumstances constituting a breach 
of the peace, it becomes a public offense subject to 
criminal prosecution. 


[§ 301] 2. To Personalty—a. In General. The 


Defect of parties first raised on ap- 
ee generally see Appeal and Error 
vey 


85. Bradford v. Boozer, 36 So. 716, 
139 Ala. 502 (penalty for cutting 
trees). 


. 529, 61 Ark. 405. 
Presumptions as to pleadings on 


Forcible Entry and Detainer §§ 3-38. 
Malicious Mischief 38 C.J. p 356. 


Trespass to the person see Assault 
and Battery §§ 173-371. 


95. Ark.~—Cole v. 


taking of personalty from the direct possession of 
the owner by actual force is a forcible trespass,” 
and at common law there is no liability in the ab- 
sence of actual force,* except where there is a dis- 
play of force which intimidates the person in pos- 
session,* or is calculated to alarm or intimidate,® thus 
tending to a breach of the peace,* as when done by 
a multitude of people.?’ The taking must be from 
the actual presence of the prosecutor,’ but need not 
be expressly forbidden by him.® 


[§ 302] b. Distinguishable from Other Acts. 
Forcible trespass to personalty differs from robbery 
in that it lacks an animus furandi.!° It differs from 
larceny in that an indictable trespass may consist of 
forcible injury to another’s property without taking 
erty unless it be taken from his pres- 


ence. State v. Farnsworth, 10 Yerg. 
(Tenn.) 260. 


1. Henderson v. Com., 8 Gratt. (49 
Va.) 708, 56 Am.D. 160 (going to an- 
other’s house and shooting his dogs, 
in the absence of the male members 
of the family, and to the terror and 


State, 33 S.W. 


a eae ee Pe 


appeals generally see Appeal and Er- 
ror §§ 2676-2684. 


86. Rockefeller v. Lamora, 94 N.Y. 
S. 549, 106 App.Div. 345 [aff 79 N.E. 
1115, 186 N.Y. 567] (defendant cannot 
complain where plaintiff is 
nominal damages instead of the pen- 
alty the statute allowed). 

On appeals generally see Appeal 
and Error §§ 2591, 2887-2896. 

87. Miller v. Wellman, 42 N.W. 
848, 75 Mich. 353 (plaintiff cannot 
complain of failure to instruct that 
he had a right to maintain the action 
if in possession where it appears that 
defendant is in possession). 


Harmless error in instructions on 
appeals generally see Appeal and Er- 
ror §§ 3013-3029. 

88. Ellard v. Goodall, 87 So. 196, 
204 Ala. 644° (evidence which may 
have showed a consciousness or ap- 
preciation on the part of defendant’s 
agent that plaintiff had not consent- 
ed to cutting of timber or had object- 
ed, or would object). 


Exclusion of evidence rendered 
harmless by verdict generally see Ap- 
peal and Hrror § 2992. 

89. Scott v. Trebilcock, 112 N.W. 
847, 21 S.D. 338. 

Rendering final judgment on ap- 
peals generally see Appeal and Hrror 
8§ 3223-3231. 5 

90. Skeels v. Starrett, 24 N.W. 98, 
57 Mich. 350. 

91. King v. Havens, 25 Wend. (N. 
Y.) 420. 

92. See statutory provisions. 

93. Com. y. Mitchell, 23 Pa.Dist. 
A96. 

94 Cross references: 


given | 


Tll.— Busick v. Illinois Cent. R. Co., 
201 Ill.App. 63. 


Iowa.—Johnson vy. Hawkeye Com- 
mercial Men’s Ass’n, 152 N.W. 561, 
171 Iowa 425. 


N.C.—State v. Phipps, 32 N.C. 17; 
State v. Love, 19 N.C. 267; State v. 
Mills, 13 N.C. 420; State v. Flowers, 
6 N.C. 225. 


Tenn.—State v. Watkins, 4 Humphr. 
256; State v. Farnsworth, 10 Yerg. 
261. 


Tex.—Illies v. Knight, 3 Tex. 312. 


Va.—Miller v. Harless, 149 S.E. 619, 
153 Va. 228; Com. v. Powell, 8 Leigh 
(35 Va.) 719. 


[a] Dilustration.—Driving away a 
horse without knowledge or consent 
of owner was not an offense at com- 
mon law when not done secretly, or 
in nighttime, or in presence of owner 
in such manner as to cause a breach 
of the peace. Cole v. State, 33 S.W. 
529, 61 Ark. 405. 


96. State v. Phipps, 32 N.C. 17; 
State v. Watkins, 4 Humphr. (Tenn.) 


256; State v. Farnsworth, 10 Yerg. 
(Tenn.) 261; Illies v. Knight, 3 Tex. 
312; State v. Wheeler, 3 Vt. 344, 23 


Am.D, 212. 


97. State v. Tincher, 45 P. 91, 57 
Kan. 136; Com. v. Powell, 8 Leigh (35 
Va.) 719 (to realty). 


98. State v. Tincher, 45 P. 91, 57 
Kan. 136; Kilpatrick v. People, 5 Den. 
(N.Y.) 277. 


99. State v. Phipps, 32 N.C. 17; 
State v. Farnsworth, 10 Yerg. (Tenn.) 
260. 


[a] Presence of owner. — No 
breach of the peace essential to 
charge of trespass at common law is 
committed in taking another’s prop- 


alarm of females in the house, is a 
misdemeanor). 


2. State v. Trexler, 4 N.C. 188, 6 
Am.D. 558. 


eoreels trespass to realty see infra 


3. State v. Flowers, 4 N.C. 138, 6 
N.C. 225. 


4 State v. Gray, 14 S.E. 55,109 N. 
C. 790; State v. Barefoot, 89 N.C. 565.) 


5. State v. Barefoot, supra; State 
va Pearman, (61 ING. 371) State ee 
Ray, 32 N.C. 39; State v. Armfield, 
DiiusNi Cnt 2Osts 


[a] Taking by virtue of a false 
warrant is a forcible trespass. State 
v. Barefoot, 89 N.C. 565. % 


6. State v. Pearman, 61 N.C. 371; 
State v. Ray, 32 N.C. 39; State v. 
Love, 19 N.C. 267. 


7. State v. McAdden, 71 N.C. 207; 
State v. Simpson, 12 N.C. 504, 


8. State v. Love, 19 N.C. 267. 


[a] Illustrations. — (1) Taking 
prosecutrix’ slave who was five hun- 
dred yards away in custody of anoth- 
er is not forcible trespass to prose- 
cutrix. State v. McDowell, 8 N.C. 449. 
(2) Shooting a dog in the owner’s 
absence is not a forcible trespass. 
State v. Phipps, 32 N.C. 17. 


fb] Force used in repelling recap- 
tion.—There is no liability if prose- 
cutor was not present when the goods 
were taken, but his attempt to retake 
was repulsed with force. State v. 
Flowers, 6 N.C. 225. 


9. State v. Webster, 28 S.H. 254, 
121 N.C. 586; State v. Barefoot, 89 
N.C. 565. 


10. State v. Sowls, 61 N.C. 15i. 


‘ 
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1.16 These statutes are not 


have been made crimina 


it away and from some motive other than advantage 


to the trespasser.*+ 


[§ 303] 3. To Realty. Questions relating to crim- 
inal liability, at common law for forcible entry and 
detainer are considered elsewhere in this work.*? 
Under some circumstances an injury to realty, when 
accompanied with violence, or a trespass not amount- 
ing to a forcible entry and detainer, is indictable as 


a breach of the peace.?® 


[§ 304] B. Under Roman and Civil Law. Con- 
trary to a popular notion, the principle that “every 
man’s house is his eastle” is not peculiar to the Eng- 
lish common law, but, in substance, was the rule in 
Rome,? and is the rule in civil law countries.*® 


[§ 305] ©. Under Statutes—1. In General. 


intended to redress private wrongs or determine 
title to property,!” or the rightfulness of the prose- 
eutor’s possession.+& 
actual possession of real estate against unlawful and 
forcible invasion and to remove occasion for acts 
of violence and breach of the peace.?® 
“trespass” as used in criminal statutes is not in 
general used in its broadest sense.?° 


The purpose is to protect the 


The term 


In Louisiana, 


a statute making it an offense to go on premises with- 


By 


statutes in some jurisdictions many civil trespasses 


11. State v. Holder, 125 S.E. 113, 
188 N.C. 561. 


12. See Forcible Entry and 
tainer §§ 3-38. 


13. See cases infra this note. 


[a] Attempting to remove ob- 
struction to right of way, which is 
guarded by the person claiming the 
right to maintain it, the wrongful act 
being accompanied with profane and 
threatening language, was a breach of 
the peace. State v. White, 28 A. 968, 
18 RI. 473 


[b] Breaking windows of dwell- 
ing in the nighttime is a breach of 


De- 


the peace. State v. Batchelder, 5 N.H. 
549. 
[c] Throwing down roof and 


chimney of a house of which the oc- 
cupants are in peaceable possession 
is a breach of the peace. State v. 
Morris, 3 Mo. 127; State v. Wilson, 
3 Mo. 125. But see Rex v. Atkyns, 3 
Burr. 1706, 97 Reprint 1057 (which 
holds that pulling a thatch from a 
dwelling is not an indictable breach 
of the peace). 


[d] Refusal to leave private prem- 
ises—A person on a portion of a 
depot site from which the railroad 
company excludes the public, being 
there without authority or invitation, 
commits a breach of the peace when 
cautioned and requested to leave and 
refuses to depart therefrom. Orlando 
v. Illinois Central R. R. Co., 1 La.A. 
(Orleans) 131. 


Trespass unaccompanied by breach 
of peace not criminal see supra § 300. 


14. Groizard Codigo Penal art 215. 


“In Rome the home of the citizen 
was a safe refuge, a sacred asylum. 
Its inviolability was at once pro- 
claimed, both by the jurists and by 
the laws. Cicero exclaimed: ‘Quid est 
sanctius, quid omni religione munitius 
quam uniuscujusque civium domus? 
Hoc perfugium est ita sanctum omni- 
bus, ut inde abripi neminem fas sit.’ 
The Cornelian Law gave strong pro- 
tection to domiciles. Any acts of 
violence which resulted in an inva- 
sion thereof. were anathematized and 
were likened to similar acts commit- 
ted against the person. The right to 
bring persons before tribunals and 
magistrates, however expeditious, 
absolute and securely protected by 
the laws, did not prevail over the 
inviolability of the domicile. ‘De 
domo sua nemo extrahi debet,’ says 
with eloquent laconism one of the 
ancient laws. Another law provided 
that: ‘Plerique putaverunt nullum de 
domo sua in jus vocari licere, quia 


domus tutiissimum cuique refugium 
atque receptaculum sit, eumque qui 
inde’ in jus vocaret' vim inferre 
videri.’” Groizard Codigo Penal art 
215; 


15. See infra this note. 


[a] Modern constitutions. — ‘All 
the modern constitutions,’ observes 
Arsuaga in his supplement to Es- 
criche Diccionario. p 48, ‘“‘consecrate 
the principle of the inviolability of 
the home.” 


[b] Spain.—(1) ‘No one may en- 
ter the home of a Spaniard or foreign- 
er residing in Spain, without his con- 
sent.” Spanish Const. (1869) art 5. 
See Sentence Supr. Trib. Dec. 3, 1878, 
19 Jur.Cr. 367. (2) The Constitution 
of 1876 adds (art 6) “Except in the 
cases and in the form expressly pro- 
vided in the laws;” and this effects 
an amendment of the Penal Code of 
1870, still in force. Sentence Supr. 
Trib. Dec. 29, 1886, 37 Jur.Cr. 658; 
Sentence Supr. Trib. Nov. 19, 1883, 
30 Jur.Cr. 103; Sentence Supr. Trib. 
June 25, 1877, 16 Jur.Cr. 690. (3) 
“What a lofty conception! That 
within the limits of his home man be 
in a certain sense emancipated from 
the rest of the community; that in 
his own house each father of a family 
is the chief to whom all should render 
the highest respect and consideration, 
which is not due even to the author- 
ities themselves; that without any 
bolts on the doors each family con- 
siders itself safe in its own shelter, 
both in their persons and in their 
secrets. That is what the law con- 
templated when it inserted in the 
constitution that guaranty which we 
have mentioned. It commands that 
only in the cases and in the manner 
expressly provided by law can the 
domicile of a Spaniard or of a for- 
eigner be entered without his con- 
sent; and hence the reason why the 
Penal Code provides a penalty for 
the citizen who enters the home of 
another against the will of the oc- 
cupant; and the public official or 
Judge who, taking advantage of his 
official position, enters the house of 
any person except in the cases and in 
the manner provided by law.” Alcu- 
billa Diccionario 454 et seq. 


16. See statutory provisions. 


a] Civil or criminal liability.— 
The Pennsylvania statute making it 
unlawful to trespass on posted land 
has been held to create a crime. Com. 
v. Shippey, 3 Pa.Dist.&Co. 842; and 
cases infra § 327. But see Butler v. 
Pennsylvania R. Co., 15 Pa.Dist.&Co. 
357 (holding that the statute merely 
provides a penalty recoverable by civ- 


out the owner’s permission and move a laborer or 
tenant, was held to be a reasonable police regula- 
tion,?1 but in Texas a statute very similar was held 
unconstitutional. 


[§ 306] 2. Elements of Offense—a. In General. 
The eriminal act must involve a common-law tres- 


il action). 


[b] Repeal of statutes—(1) Pro- 
ceedings under a repealed statute are 
illegal. Com. v. Burns, 17 Lanc.L. 
Rev. (Pa.) 171. (2) Statute as to 
willful trespass held repealed. Com. 
v. Burns, supra. (3) Statute held 
to provide an exclusive punishment 
for cutting down and removing trees 
and to that extent to repeal statute 
defining larceny. Tacoma Mill Co. v. 
Perry, 73 P. 801, 32 Wash. 650. (4) 
Statutes as to trespass held not re- 
pealed. State v. Malone, 46 Ark. 140; 
Long v. State, 28 So. 775, 42 Fla. 509; 
age! State, 156 S.W. 626, 69 Tex. 

ir Fs 


[c] Reésénactment.—The provision 
of the penal code making it a misde- 
meanor to intrude upon any land in 
a city or village without authority 
from the owner is in substance a re- 
enactment of the statute punishing 
nuisances and malicious trespasses 
on land. People v. Stevens, 16 N.E. 
53, 209 N.Y. 159. 


a Ala.—Watson v. State, 63 Ala. 


aie RA ee eee v. Jones, 188 Ill.App. 


Ind.—Barber v. State, 155 N.E. 819, 
199 Ind. 146; Steele v. State, 132 N.E. 
739, 191 Ind. 350, 18 A.L.R. 500; My- 
ers v. State, 130 N.E. 116, 190 Ind. 
269; Hughes v. State, 2 N.E. 956, 103 
Ind. 344; Dawson v. State, 52 Ind. 
478; Windsor v. State, 13 Ind. 375. 


Miss.—Lott v. State, 132 So. 336, 
159 Miss. 484; Knight v. State, 2 So. 
252, 64 Miss. 802. 


N.C.—State v. Hause, 71 N.C. 518. 


Tenn.—Deaderick v. State, 122 S.W. 
975, 122 Tenn. 222; Dotson vy. State, 6 
Coldw. 545. 


18. Lott v. State, 132 So. 336, 159 
Miss. 484. 


ae protecting possession see infra 


19. Dotson vy. 
(Tenn.) 545. 


20. See Gabe v. State, 6 Ark. 540; 
Cowan v. Jones, 79 Mo.App. 222 (con- 
struing statutes regulating specific 


State, 6 Coldw. 


matters in prosecutions for ‘“‘tres- 
pass’’). 
21. State v. Hunter, 114 So. 76, 


164 La. 405, 55 A.L.R. 309 [aff 48° 3. 
Ct. 158, 275 U.S. 508, 72 L.Ed. 398]. 


22. Ex parte Lane, 22 S.W.(2d) 
306, 113 Tex.Cr. 478 (statute was 
held indefinite and discriminatory and 
an infringement of the rights ef la- 
borers and tenants). 


For later cases, developments and changes in the law see Aunotations, same title and section number, 
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pass.?° It is not the purpose of the statutes to make 
that a criminal trespass which would not be a civil 
t ' Thus an entry authorized by statute 
is not a criminal trespass.2> Whether acts constitute 


trespass.?4 


offenses under statutes penalizing 


passes or acts in the nature of trespasses depends 
Under a statute penal- 


on the particular statute.2¢ 
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particular tres- 


izing malicious or mischievous injuries to property, 


there must be a partial or total destruction of the 
property or a specific injury rendering it less valu- 


able.** Where the statute applies 


causing a specified amount of damage, the damages 
included are those which result from the wrongful 
act as a natural and probable consequence.?® A stat- 
ute making it a misdemeanor to take or carry away 


making trespass 
only to injuries 


another’s property does not prevent a lienholder un- 


23. Ark.—Dildy v. State, 147 S.W. 
91, 108 Ark. 431. 


Ill. Busick vy. Illinois Cent. R. Co., 
201 Ill.App. 63. 


Miss.—Lott v. State, 132 So. 336, 
159 Miss. 484. 


Mo.—State v. Hunnerwardle, 44 Mo. 
App. 471 


N.C.—State v. McCracken, 24 S.E. 
530, 118 N.C. 1240; State v. Reynolds, 
95 N.C. 616; State v. Watson, 86 N.C. 
626; State v. Williams, 44 N.C. 197. 


a tae v. State, 6 Coldw. 


Wyo.—State v. Johnson, 54 P. 502, 
7 Wyo. 512. 


“To constitute this a criminal of- 
fense, there must have been a tres- 
pass committed by defendant... . 
To constitute defendant a trespasser, 
he must have acted willfully and un- 
lawfully.” State v. McCracken, 24 
S.E. 530, 118 N.C. 1240. 


[a] Acts not constituting criminal 
trespass.—(1) Building a fence on his 
neighbor’s land, when not accom- 
panied by any force or threats. Dildy 
v. State, 147 S.W. 91, 103 Ark. 431. 
(2) Going on business with em- 
ployees, to logging camp on prem- 
ises leased to employees for that pur- 
pose. Lott v. State, 132 So. 336, 159 
Miss. 484. (3) Loitering around a 
railway company’s Station. Busick v. 
Illinois Cent. R. Co., 201 Ill.App. 63. 
(4) Where the employees of a tele- 
phone company began erecting tele- 
phone poles on private property with- 
out any right so to do, the owner 
of the property was guilty of no crim- 
inal offense in attempting to pull 
down the poles. Holliday v. Cole- 
man, 78 S.E. 482, 12 Ga.App. 779. 


24. State v. Hunnerwardle, 44 Mo. 
App. 471. 
25. Wildman v. Evans Bros. Const. 


Co., 57 So. 831, 175 Ala. 333 (where 
statute authorized one purchasing a 
building on execution to remove the 
building). 

26. See cases infra this note. 


[a] Intruding or squatting on 
land.—(1) Defendant who walked up 
to a window of a dwelling house, 
looked in the window for a second, 
and then crawled under the house, 
where he remained for a few min- 
utes, was not guilty of trespass in 
squatting or settling on the land. 
Baker v. State, 71 S.E. 594, 9 Ga.App. 
423. (2) Defendant who went on a 
lot with the consent of the owner, 
and erected a house thereon, and liv- 
ed on it for several years with the 
owner’s consent, was not guilty of 
intruding or squatting on the land 
of another. Ghione v. State, 113 P. 


[63 C. J.—58] 


222, 5 Okl.Cr. 102. 


[b] Opening or breaking doors, 
etc.—Under a statute making it an 
offense to open or break down any 
door, ete., with violence, for the pur- 
pose of entering and molesting a per- 
son in possession, opening a door four 
inches for such purpose is punishable. 
Territory v. Gallegos, 130 P. 245, 17 
N.M. 409. 


[c] Taking property without con- 
sent.—Defendant, who helped owner 
of field catch hog belonging to anoth- 
er, and, after owner refused to pay 
fifty cents for its keep, paid owner 
of field fifty cents for the hog, offer- 
ing to turn it over to its owner for 
fifty cents, was not guilty of a viola- 
tion of statute as taking hog with- 
out owner’s consent. Husbands v. 
State, 72 So. 836, 112 Miss. 17. 


{d] Carrying away things attach- 
ed to freehold.—The Alabama statute 
as to severing and carrying away 
from the freehold of another any 
property or thing thereto attached, 
pertains to things other than wood 
or timber. Sandlin y. Anders, 65 So. 
376, 187 Ala. 473. 


[e] Destruction of fruit, flowers, 
etc.—Massachusetts statute penaliz- 
ing destruction of another’s fruit, 
flowers, vegetables, ete., held inap- 
plicable to destruction of garden pro- 
duce. Commonwealth v. Galatta, 117 
N.E. 343, 228 Mass. 308. 


{f] Trespass on railroad proper- 
ty.—To constitute a trespass on rail- 
road property, there must be a tres- 
pass contrary to the rules of the 
company, and an intention to ride 
without paying fare, or to do other 
acts mentioned in the statute. Burns 
v. Jagmetty, 90 A. 1050, 86 N.J.Law 


23. 

{g] Posting advertisements.— 
Where plaintiff without authority 
posted advertisements and, on being 
ordered to desist, refused and con- 
ducted himself in a manner calcu- 
lated to provoke a breach of the 
peace, he was guilty of a crime under 
the statute penalizing the affixing of 
advertising matter to real property 
without the consent of the owner, 
and the statute relating to intrusion 
on. land within a city or village. 
Adams y. Schwartz, 122 N.Y.S. 41, 137 
App.Div. 230; Pettis v. Schwartz, 122 
N.Y.S. 50, 1387 App.Div. 242. 


[h] Publishing another’s private 
papers.—To communicate to a single 
individual contents of letter held not 
“publishing” it, within statute, de- 
claring guilty of misdemeanor one 
who takes letter or private paper of 
another, or copy thereof, and ‘“pub- 
lishes” it. People v. Burns, 166 N.Y. 
S. 323, 178 App.Div. 845, 36 N.Y.Cr. 
95 [aff 118 N.E. 1072, 222 N.Y. 621]. 
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der a conditional sale from peacably repossessing 
the property,?® but if he takes other property on 
which he has no lien he is guilty.°° 
olina, a simple trespass is not an indictable offense, 
in the absence of willful malicious injury, or an 
entry after notice;3! and, in Louisiana, trespass on 
personal property is not an offense.?2 


[§ 307] b. Right Invaded. 


In South Car- 


Most of the statutes 
an offense are intended to protect 


possession,** and the offense is one against posses- 
sion.** The possession invaded must be the posses- 
sion of some person other than defendant.?® 
these statutes the prosecutor must have actual or 
constructive possession,®® but it is not necessary that 


Under 


[fi] Being on premises in pursuit 
of game.—A statute punishing the en- 
tering or being on land in search or 
pursuit of game does not apply to 
the sending of a dog into a cover. 
Beene v. Pratt, 30 Eng.L.&Eq. 304, 


27. State v. Cole, 90 Ind. 112, 1138 
(affidavit charging a mere carrying 
away and conversion of property and 
charging no specific injury diminish- 
ing its value was insufficient). See 
also Malicious Mischief §§ 1-12. 


28. State v. Des Champs, 120 S.E. 
491, 126 S.C. 416 (applying the rules 
that a proximate cause is that cause 
which in natural and continuous se- 
quence, unbroken by any efficient in- 
tervening cause, produces the injury, 
and without which the result would 
not have occurred; and that an effi- 
cient intervening cause is one not 
produced by a wrongful act or omis- 
sion, but independent of it, and ade- 
quate to bring the injurious results). 


[a] Thus, where defendant threw 
the live nuts of nut grass on another’s 
land, damages to the land from a 
crop of nut grass was held the proxi- 
mate result. State v. Des Champs, 
120 S.E. 491, 126 S.C. 416. 


29. Commonwealth v. Larson, 
S.W.(2d) 82, 242 Ky. 317. 


30. Commonwealth v. Larson, su- 
pra (carrying away bundles of laun- 
dry found in repossessed automobile 
was violation of the statute, at least 
where certain of the bundles were 
removed from the automobile and re- 
tained for several days). 


31. State v. Bradley, 120 S.E. 240, 
126 S.C. 528. 


46 


32. Mullen v. Gause, 109 So. 31, 161 
La. 461. 
83. Watson v. State, 63 Ala. 19; 


Central Iron & Coal Co. v. Wright, 
101 So. 815, 20 Ala.App. 82 [cert den 
101 So. 824, 212 Ala. 130]; Butler v. 
State, 159. S.W. 602, 128 Tenn. 164; 
Dotson v. State, 6 Coldw. (Tenn.) 545. 


34. Maddox v. State, 26 So. 305, 
122 Ala. 110; State v. Harp, 145 S.E. 
23, 196 N.C. 164; State v. Davenport, 
U2 S-E). 1156) N.C. 59.6. 


35. Dotson v. State, 6 
(Tenn.) 545. 

86. Bohannon vy. State, 73 Ala. 47; 
Hester v. State, 6 So. 687, 67 Miss. 
129; State v. Reynolds, 95 N.C. 616. 


{a] Abandonment of possession.— 
One cannot be convicted of trespass 
on the inclosed land of another, where 
the latter had no title, but had occu- 
pied the land under license from the 
owner and had abandoned it, intend- 
ing to return at some indefinite time. 
Ey ete v. State, 6 So. 687, 67 Miss. 


Coldw. 
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he have a fee simple title*? unless the statute so 
provides.** The possession required may be by some 
one occupying under the prosecutor’s direction,*® or 
such possession of a tract as the law attaches to 
occupancy or inclosure of part of the tract,*® but an 
oral license to plant vegetables does not give posses- 
sion.4+ Some statutes, however, are designed to pro- 
tect the owner against injuries to the freehold, and 
under these statutes it is essential that the prose- 
Thus under a statute relative to 
the cutting of timber, the offense has been held 
to be one against ownership,*® and title has been 
held essential under statutes relative to such eut- 
ting,** or to the destruction of fences.*® 
under these statutes is unnecessary.*® 


cutor have title.*? 


[§ 308] c. Intent—(1) Statute Silent as to Intent 
—(a) View That Criminal Intent Necessary. In ac- 


37. See cases infra this note. 


[a] "Title immaterial. Whether 
title is in prosecutor or defendant is 
immaterial. State v. Davenport, 72 
Sie 7, SGN. Ce 596; 


[b] Lease (1) is sufficient. Fo- 
garty v. State, 9 OhioS.&C.P. 477, 6 
OhioN.P. 248. (2) Lessee in exclu- 
sive possession is owner within stat- 
ute prohibiting trespasses when own- 
er has posted notices warning per- 
sons against trespassing. Com. v. 
Austin, 25 Pa.Dist. 33. 


[ec] Actual possession by prosecu- 
tor (1) is sufficient. Withers v. State, 
230s 47a tidy. Alas. 8957 Harper? v. 
State, 19 So. 857, 109 Ala. 28; State 
v. Gurnee, 14 Kan. 111; Deaderick v. 
State, 122 S.W. 975, 122 Tenn. 222; 
Daley v. State, 48 S.W. 515, 40 Tex.Cr. 
101. (2) Person entitled to posses- 
sion of land is for time being entitled 
to undisturbed possession, regardless 
of true owner. Lott v. State, 132 So. 
336, 159 Miss. 484. 


38. Wellington v. State, 
562, 52 Ark. 266. 


39. Maddox 


12 S.W. 


v. State, 26 So. 305, 
122 Ala. 110; Windsor v. State, 13 
Ind. 375; State v. Yellowday, 67 S. 
BH. 480, 152 N.C. 793; Clark v. State, 
174 S.W. 1137, 131 Tenn. 372. 


[a] Occupation by tenant.—All 
persons must take notice of open, ad- 
verse possession of land, and of the 
registered claim of title of which 
such possession is notice, whether the 
holding is personally or by tenant. 


Clark v. State, 174 S.W. 11387, 1381 
Tenn. 372. 
[b] Occupation by servant for his 


master is sufficient possession by the 


master. Maddox v. State, 26 So. 305, 
122 Ala. 110. 
[ec] Occupation by agent is suffi- 


ecient. State v. Yellowday, 67 S.E. 


480, 152 N.C. 793. 


[d] Occupancy by licensee.—Mere 
occupancy as licensees by third per- 
sons does not interrupt the owner’s 
possession. Wright v. State, 34 So. 
233, 136 Ala, 139. 


40. Clark v. State, 174 S.W. 1137, 
131 Tenn. 372. See Deaderick v. 
state, 122 S.W. 975, 122 Tenn. 222 
(possession, by occupation or inclo- 
sure, of part of land covered by a 
corporation’s title papers, constituted 
actual possession by construction of 
the entire premises within the bound- 
aries described in the papers, within 
statute, making it a misdemeanor to 
cut or destroy valuable timber). 


41. State v. Gadsden, 20 S.C. 456. 


ike oe Ee ie a 
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Possession | under clai 


42. See cases infra this note; and 


notes 438, 44. 


[a] Unauthorized lease.—A prose- 
cution under a statute making it crim- 
inal to enter on land of another, and 
remove rock, sand, etc., without con- 
sent of the owner, cannot be main- 
tained where complainant’s only title 
to the land from which sand is al- 
leged to have been taken is an_ un- 
authorized lease from the state. Dean 
v. State, 31 S.W. 378, 34 Tex.Cr. 474. 


43. Dunn vy. State, 79 So. 152, 16 
Ala.App. 478. 


44. Derixson v. State, 65 Ind. 385; 
State v. Boyce, 14 S.E. 98, 109 N.C. 
739; White v. State, 14 Tex.App. 449. 


45. Campbell v. Com., 2 Rob. (41 
Var) Avot: 

46. Derixson v. State, 65 Ind. 385 
(immaterial that possession in de- 
fendant). 

47. See Criminal Law, § 42. 

48. Ga.—Hayes vy. State, 79 S.E. 


761, 13 Ga.App. 647; Harvey v. State, 
64 S.E. 669, 6 Ga.App. 241.! 


Ind.—Myers v. State, 130 N.E. 116, 
190 Ind. 269. 


Kan.—Wagstaff v. 
Kan. 450. 


La.—State v. Prince, 8 So. 591, 42 
La.App. 817. 


Schippel, 27 


Mo.—Baker v. Hannibal, ete, R. 
Co., 36 Mo. 543. 
N.Y.—People v. Stevens, 16 N.E. 


58, 109 N.Y. 159. See Hewitt v. New- 
burger, 36 N.E. 593, 141 N.Y. 538. 


Ohio.—Adams v. State, 11 OhioN.P. 
NeSof LT; 


R.I.—State v. Luther, 8 R.I. 151. 


Tex.—Sims v. State, 157 S.W. 1194, 
70 Tex.Cr. 586. 


W.Va.—State v. Andrews, 83 S.E. 
1010, 75 W.Va. 2338. 


[a] Negligence.—Where there ex- 
isted neither a criminal intent nor 
criminal negligence, a conviction was 
unauthorized. Harvey v. State, 64 
S.E. 669, 6 Ga.App. 241, 


[b] In Mississippi (1) to consti- 
tute trespass in cutting trees,on an- 
other’s land without his consent, cut- 
ting must be knowingly or willfully 
done. Twitty v. State, 182 So. 746, 
159 Miss. 593. (2) The rule seems 
to be otherwise as to trespass after 
notice and warning. Raiford v. State, 
39 So. 897, 87 Miss. 859; Knight v. 
State, 2 So. 252, 64 Miss. 802. See 
infra § 309. 


the statutory offense of trespass, even though the 
statute is silent aS to intent;+® and if the act pro-— 
hibited is committed in good faith under claim of 
right or color of title,4® accidentally,°° by mistake,*? _ 
or in ignorance,®? unless it is committed with foree or 
violence or a breach of the peace,®* no conviction 
will lie, the view taken being that it will not be pre-_ 
sumed that the legislature intended to punish crim- — 
inally acts committed in ignorance, by accident, or 
of right, and in the bona fide belief that 
the land is the property of the trespasser, unless the 
terms of the statute forbid any other construction.** 
The rule has been applied to the offenses of enter- 
ing on land after warning or notice,®> cutting tim- — 


Hayes v. State, 79 S.E. 761, 13 
Myers v. State, 130 N. 
Hewitt v. New- 

141, N.Y. bass 


49. 
Ga.App. 647; 
E. 116, 190 Ind. 269; 
burger, 36 N.E. 593, 


cordance with the general rule that the existence — 
of a criminal intent is an essential element of ao 
statutory offense,47 it is the rule in many jurisdic- 
tions that criminal intent is an essential element of 


ite 


People v. Stevens, 16 N.E. 53, 109 N.Y. © 


159; State v. Andrews, 83 S.E. 1010, 
75 W.Va. 238. But see Derixson v. 
State, 65 Ind. 385 (under a statute 
making it an offense to cut down any 
tree without a license from competent 
authority, defendant’s good intention 
and honest belief affords him no de- 
fense without the necessary license). 


“An act which, as related to the 


true owner of land, might appear to 
be trespass is not in fact a tres- 
pass, if the act is committed in good 
faith by one who actually and sin- 
cerely believes that he is authorized 
(either because authorized by the 
true owner, or because he believes 
himself to be the true owner) to do 
the act in question. In tres- 


pass it is altogether a question of 


‘bona fides, and not a question of real 


title. Hayes v. State, 79 S.E. 761, 762, 
13 Ga.App. 647. 


“When he enters without force, 
while he may be liable civilly for 
damages, because of the wrong com- 
mitted by him as where he did not 
have the legal right to enter, he is 
not criminally liable under the stat- 
ute if his entry was made under a 
claim of title, founded upon a reason- 
able belief that he had the right to 
go upon the land.” State v. Faggart, 
87'S.E. 31, 33, 170 N.C. 737. 


[a] Thus, one trespassing upon 
land by passing over a roadway there- 
on, in the bona fide belief that he 
has a legal right so to do, is not 


guilty. Myers v. State, 130 N.E. 116, 
190 Ind. 269. 
50. Shrouder vy. State, 49 S.E. 702, 


121 Ga. 615; Wilcher v. State, 44 §S. 
E. 995, 118 Ga. 196. 


51. Sims v. State, 157 S.W. 1194, 
70 Tex.Cr. 586 (one hunting on anoth- 
er’s inclosed land under mistaken 
belief that he was on lands of a 
friend who would not object, was 


not guilty of offense of hunting on 


prosecutor’s lands). 
52. State v. Hause, 71 N.C. 518, 


53. State v. Faggart, 87 S.E. 31, 
LT OVMNEGIT TS Ts 


54 See State v. Hause, 71. N.C. 
518; and cases supra this section. 
But see infra text and notes 60, 61. 


55. State v. Wells, 55 S.E. 210, 142 
N.C. 590; State v. Crawley, 
409, 103 N.C. 358; 


State v. Winslow, 
95 N.C. 649; 


For later cases, developments and changes in the law see Annotations, same title and section number. 


9 S.B. | 
State v. Crosset, 81 N. | 
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 §§ 308-310 


wo 


ber, 5% tearing down or destroying buildings, fences, 
ete.,°’ killing or injuring animals,®® and taking and 


carrying away growing fruit.°® It has been frequent- 


ly held, however, in jurisdictions where this view pre- 
vails, that a mere belief in the right to enter is 
insufficient to exonerate defendant. There must 
be proof of a claim of title or of facts upon which 
he could reasonably and bona fide believe he had the 
right,°° and in the absence of a reasonable basis for 
such belief, advice of counsel will not exonerate de- 
fendant.®°t It has been held that the offense must 
be willful,*? but it need not be malicious.*? 


[§ 309] (b) View That No Criminal Intent Neces- 
sary. In some jurisdictions statutes relating to tres- 
pass, when silent as to intent, are construed as mak- 
ing the act an offense irrespective of any specific 
criminal intent. In other words all must take care 
that the statutory prohibition be observed, and if 


_ they fail to do so they act at their peril and render 


themselves liable to the punishment prescribed by 
the statutes.°4 The failure to take care that the 


C. 579; State v. Hause, 71 N.C. 518; 
State v. Ellen, 68 N.C. 281; State v. 


TRESPASS 


that he had a right to go on the land. 
State v. Mallard, 57 S.E. 351, 143 N.C. 
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statutory direction is observed evidences the erim- 
inal intent, or rather supplies it.6° In such jurisdie- 
tions, it has been so held with regard to the of- 
fenses of entering on the lands of another after no- 
tice or warning,®® entering on inclosed land,*7 cut- 
ting timber,°*® unlawful killing of animals,®® and tak- 
ing an animal for temporary use without consent.7? 
Where this view prevails the fact that defendant act- 
ed in good faith under a bona fide claim of right or 
title,“ or by accident or mistake,?? will not exon- 
erate him, 


[§ 310] (2) Specific Intent Required by Statute— 
(a) In General. Where the statute makes a specific 
intent an element of the offense, it is of course cb- 
vious that there can be no conviction where such 
intent does not accompany the act;7° and it has been 
uniformly so held on prosecutions based on statutes 
which in characterizing the act forbidden use such 
words or terms as “knowingly,”7* “willfully,”75 “an- 
lawfully and willfully,”7* “knowingly and willful- 


72. State v. Turner, 22 A. 542, 60 
Conn. 222; State v. Jackson, 88 A. 466, 


se a tT cee yea Bt ee eee ee 


Hanks, 66 N.C. 612. 


[a] Servant acting under orders.— 
The rule has been held to apply to 
a servant who enters under the or- 
ders of a bona fide claimant. State 
v. Winslow, 95 N.C. 649. 


56. Wagstaff v. Schippel, 27 Kan. 
450; State v. Prince, 8 So. 591, 42 
La.Ann. 817; Twitty v. State, 132 So. 
746, 159 Miss. 593; Baker v. Hanni- 
bal, ete., R. Co., 36 Mo. 543. 


57. Shrouder v. State, 49 S.E. 702, 
121 Ga. 615; Wilcher v. State, 44 S. 
E. 995, 118 Ga. 196; Adams v. State, 
11 OhioN.P.N.S. 11. 


[a] Belief that act authorized by 
agreemert.—Removing a_ division 
fence under a bona fide belief by de- 
fendant that he was authorized to 
remove it by an agreement between 
him and prosecutor will not justify 
conviction for removing the fence. 
State v. McCracken, 24 S.E. 530, 118 
N.C. 1240. 


[b] Claim of right as trustee.—It 
was a defense to a charge of ma- 
licious destruction of a fence that de- 
fendants believed they had a right 
to build the fence as trustees of a 
church though they made no claim 
of right to do so as_ individuals. 
Adams vy. State, 11 OhioN.P.N.S. 11. 


58. State v. Parker, 81 N.C. 548; 
State v. Simpson, 73 N.C. 269. 


59, State v. Luther, 8 R.I. 151. 


60. State v. Wells, 55 S.E. 210, 142 
N.C. 590; State v. Durham, 28 S.E. 
22, 121 N.C. 546; State v. Glenn, 23 
S.E. 1004, 118 N.C. 1194; State v. 
Fisher, 13 S.E. 878, 109 N.C. 817; 
State v. Crawley, 9 S.H. 409, 103 N. 
C. 358; State v. Bryson, 81 N.C. 595. 


61. People v. Stevens, 16 N.E. 53, 
55, 109 N.Y. 159; State v. Mallard, 57 
S.E. 351, 143 N.C. 666. 


“Whatever advice may have been 
sought or accepted, there was a will- 
ful closing of the eyes to the truth 
if the defendant assumed to act upon 
advice that he was entitled to pos- 
session.” People v. Stevens, supra. 


[a] Thus, where defendant, an 
employee, under orders of his su- 
perior went on land knowing that 
it belonged to another and that the 
owner had forbidden the entry, it 


‘was no defense that the superior of- 


ficer had been advised by counsel 


666. 


62. Hayes v. State, 79 S.E. 761, 13 
Ga.App. 647; Twitty v. State, 132 So. 
746, 159 Miss. 593. 


63. Anderson v. How, 22 N.E. 695, 
116 N.Y. 336. 


64. See cases infra this section. 


65. State v. Turner, 22 A. 542, 60 
Conn. 222; Knight v. State, 2 So. 252, 
64 Miss. 802; State v. Green, 14 S.E. 
619,- 35 S.C. 266. 


[a] Act and intent are inseparable 
in this class of cases. State v. Green, 
14 S.E. 619, 35 S.C. 266. 


[b] Intent to do forbidden act suf- 
ficient.— When a certain act, without 
reference to the intent with which it 
may be done, is prohibited by statute, 
intent to do the forbidden act is a 
sufficient evil intent, and none other 
is necessary, in such case. The law 
presumes that every person intends 
to do that which he does, and when 
one does an act in itself unlawful, the 
law presumes the intent to do that 
act, and the act itself is evidence of 
the illegal intent. Knight y. State, 2 
So. 252, 64 Miss. 802. 


66. Lawson v. State, 14 So. 870, 100 
Ala. 7; Watson vy. State, 63 Ala. 19; 
Raiford v. State, 39 So. 897, 87 Miss. 
859; Knight v. State, 2 So. 252, 64 
Miss. 802; ‘State v. Green, 14 S.B. 619, 
35 S.C. 266; State v. Cockfield, 49 S. 
CLA DS. 


fa] In Mississippi (1) it has been 
so held as to trespass after notice or 
warning. See infra note 73. (2) The 
rule is otherwise as to cutting tim- 
ber. Twitty v. State, 132 So. 746, 159 
Miss. 593. And see supra § 308. 


67. State v. Turner, 22 A. 542, 60 
Conn. 222. 


63. Deaderick v. State, 122 S.W. 
975, 122 Tenn. 222 [Loverr Dotson v. 
State, 6 Coldw. (Tenn.) 545]. 


69. Thompson v. State, 67 Ala. 106, 
42 Am.R. 101. 


70. Bellinger v. State, 9 So. 399, 92 
Ala, 86. 


71. Lawson v,. State, 14 So. 870, 100 
Ala. 7; Watson v. State, 63 Ala.°19; 
Derixson vy. State, 65 Ind. 385; Knight 
v. State, 2 So. 252, 64 Miss. 802; Dead- 
erick v. State, 122 S.W. 975, 122 Tenn. 
222 [Loverr Dotson v. State, 6 Coldw. 
(Tenn.) 645]. 


25 Del. 66. 


73.' Ala.—Pippen v. State, 77 Ala. 
81; Johnson vy. State, 61 Ala. 9. 


Conn.—State v. Foote, 43 A. 488, 71 
Conn. 737. 


Fla.—Preston yv. State, 26 So. 736, 
41 Fla. 627. 


Ga.—Hateley v. State, 44 S.E. 852, 
118 Ga. 79; Harvey v. State, 64 S.E. 
669, 6 Ga.App. 241. 


Ill.— Mettler v. People, 25 N.E. 748, 


135 Ill. 410. 


Ind.—State v. Cole, 90 Ind. 112. 


Mass.—Commonwealth v. Williams, 
110 Mass. 401. 


Minn.—Price vy. Denison, 103 N.W. 
728, 95 Minn. 106. 


Miss.—Barnett v. State, 87 So. 421, 
124 Miss. 884. 


Mo.—State v. Newkirk, 49 Mo. 84. 


N.J.—Folwell v. State, 6 A. 619, 49 ° 
N.J.Law 31. 


N.Y.—Hewitt v. Newburger, 36 N. 
HE. 593, 141 N.Y. 538. 


N.C.—State v. McCracken, 24 S.E. 
530, 118 N.C. 1240. 


Ohio.—Adams y. State, 11 OhioN.P. 
N.S. 11. 


Tex.—Allsup v. State, (Cr.) 62 S.W. 
1062. 


Va.—Ratcliffe v. Commonwealth, 5 
Gratt. (46 Va.) 657. 


N.B.—Ex p. Donovan, 15 N.B. 389. 


74. Allsup v. State, (Tex.Cr.) 62 
S.W. 1062; Yarbrough v. State, 13 S. 
W. 775, 28 Tex.App. 481; Lackey v. 
State, 14 Tex.App. 164. 


75. Conn.—State v. Foote, 
488, 71 Conn. 737. 


Fla.—Preston v. State, 26 So. 736, 
41 Fla. 627; Boykin v. State, 24 So. 
141, 40 Fla. 484. 


Ga.—Hateley v. State, 44 S.H. 852, 
118 Ga. 79; Murphey v. State, 41 S.E. 
685,.115 Ga. 201; Black v. State, 59 
S.E. 823, 3 Ga.App. 297. 


N.Y.—MecMorris v. Howell, 85 N.Y. 
S. 1018, 89 App.Div. 272. 


N.B.—Ex p. Donovan, 15 N.B. 389. 


43 A. 


76. State v. McCracken, 24 S.H. 
580, 118 N.C. 1240; State v. Roseman, 
70 N.C. 2385. 
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ly,”77 “maliciously,”’7® “willfully and maliciously, 
In consequence, 
where the statute on which the prosecution is based 
contains any of such words or terms in deseribing 
the act prohibited, a conviction will not lie, in case 
the act was committed by defendant in a bona fide 
belief that he had the right to do so,*! or where the 
act is committed with the owner’s consent.®? 
been held, however, that the belief in the right to 
do the act complained of must have a fair and rea- 
sonable foundation,®? and when one maliciously in- 
jures property under a questionable right he is 
not protected by the rule forbidding the trial of 
rights to real estate in a prosecution for trespass ;** 
but where defendant acts in good faith and without 
malice, color of title is not necessary to relieve him 


or “willfully or maliciously.”®°? 


77. Mettler v. People, 25 N.E. 748, 
135 Ill. 410; Ratcliffe v. Com., 5 Gratt. 
(46 Va.) 657. 


78. State v. Cole, 90 Ind. 112; 
Lossen vy. State, 62 Ind. 437; Dawson 
v. State, 52 Ind. 478; Palmer v. State, 
45 Ind. 388; Cookman vy. Nill, 81 Mo. 
App. 297; Adams vy. State, 11 OhioN. 
PANGS ah: 


79. Pippen vy. State, 77 Ala. 81; 
Johnson v. State, 61 Ala. 9; State v. 
Newkirk, 49 Mo. 84; Folwell v. State, 
6 A. 619, 49 N.J.Law 31. 


[a] Act must be both willful and 
malicious.—It is not sufficient that 
the act be willful; it must also be 
malicious where the statute makes it 
an element of the offense that the act 
shall be done willfully and malicious- 


. ly. Pippen v. State, 77 Ala. 81; John- 


son v. State, 61 Ala. 9 


80. Com. v. Williams, 110 Mass. 
401; Barnett v. State, 87 So. 421, 124 
Miss. 884. 


fa] Willful, intentional injury not 
sufficient.—Under a statute providing 
for the punishment of one who ‘‘will- 
fully or maliciously” injures.a build- 
ing, it is not enough that the injury 
was willful and intentional, but it 
must have been done out of a spirit 
of cruelty, hostility, or revenge. 
Com. v. Williams, 110 Mass. 401 
(where the court seemingly ignores 
the fact that the language of the stat- 
ute is in the disjunctive). 


81. Conn.—State v. Foote, 43 A. 
488, 71 Conn. 737. 
Ga.—Wiggins v. State, 46 S.E. 86, 


119 Ga. 216; Hateley v. State, 44 S.B. 
852, 118 Ga. 79; Murphey v. State, 41 
S.E. 685, 115 Ga. 201; Black vy. State, 
59 S.E. 823, 3 Ga.App. 297. 


Iil.—Mettler v. People, 25 N.H. 748, 
135 Ill. 410. 


Ind.—Lossen v. State, 62 Ind. 437; 
Palmer v. State, 45 Ind. 388; Windsor 
v. State, 13 Ind. 375. 


Minn.—Price v. Denison, 103 N.W. 
728, 95 Minn. 106. 


Mo.—State v. Newkirk, 49 Mo. 84. 


N.Y.—McMorris v. Howell, 85 N.Y. 
S. 1018, 89 App.Div. 272. 


N.C.—State v. McCracken, 24 S.E. 
530, 118 N.C. 1240; State v. Roseman, 
70 N.C. 235. 


Ohio.—Adams v. State, 11 OhioN.P. 
INES dil. 


Tex.—Allsup v. State, (Cr.) 62 S. 
W.1062; Yarbrough v. State, 13 S.w. 
775, 28 Tex.App. 481; Lackey v. State, 
14 Tex.App. 164. 


Va.—Wise v. Com., 36 S.W. 479, 98 
Va, 837; Dye v. Com., 7 Gratt. 662; 
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TO 


It has 


meaning.’’8§ 


Hee Na ae v. Com., 5 Gratt. (46 Va.) 
657. 


N.B.—Ex p. Donovan, 15 N.B. 389. 


Ont.—Reg. v. McDonald, 12 Ont. 
oan Reg. v. Davidson, 45 U.C.Q.B. 
hip 


[a] Tilustrations.—(1) Breaking 
and severing from building of another 
plank partition, platform scales, etc., 
under mistaken view as to right. 
State v. Newkirk, 49 Mo. 84. (2) 
Breaking, by one employed to make 
repairs, of padlock placed on part of 
building by one claiming to own the 
building, as against the employer of 
the person arrested. McMorris_ v. 
Howell, 85 N.Y.S. 1018, 89 App.Div. 
272. (3) Carrying away timber by 
buyer believing that the seller was the 
owner. Yarbrough vy. State, 13 S.W. 
775, 28 Tex.App. 481; Lackey v. State, 
14 Tex.App. 164. (4) Cutting and re- 
moving trees from cemetery grounds 
in pursuance of the advice and con- 
sent of the board of trustees having 
charge of the grounds, although such 
consent was not formally given by 
resolution. Mettler v. People, 25 N.E. 
748, 185 Ill. 410. (5) Cutting timber 
under an honest belief by defendant 
that he has the right to do so (Hate- 
ley v. State, 44 S.E. 852, 118 Ga. 79; 
Ex p. Donovan, 15 N.B. 389), (6) or 
where the ownership of the land is in 
extreme, doubt, defendant believing 
it to belong to him (Allsup v. State, 
(Tex.Cr.) 62 S.W. 1062). (7) Going 
upon land under orders of principal 
under bona fide belief that principal 
is the owner. Wiggins v. State, 46 S. 
EK. 86, 119 Ga. 216. (8) Removal of 
fence across way under belief in good 
faith as to right to use the way. 
Palmer v. State, 45 Ind. 388. (9) 
Severing growing crops from lands of 
another in the honest belief of a legal 
right to do so. Price v. Denison, 103 
N.W. 728, 95 Minn. 106. (10) Slight 
injury to a building done under an 
honest although erroneous belief of 
authority in the performance of a 
supposed duty. State v. Foote, 43 A. 
488, 71 Conn. 737. (11) Taking pos- 
session of land deeded to church trus- 
tees under claim that it had reverted 
to the heirs of the grantors. MeKil- 
lip v. State, 111 N.E. 178, 184 Ind, 331. 
(12) Tearing down or removing fence 
or gate under claim of right (Dawson 
v. State, 52 Ind. 478; Wise v. Com., 
36 S.E. 479, 98 Va. 887; Ratcliffe v. 
Com., 5 Gratt. (46 Va.) 657; Reg. v. 
McDonald, 12 Ont. 381), (13) or with 
supposed permission from owner 
(State v. McCracken, 24 S.E. 530, 118 
N.C, 1240). (14) Use of way under 
belief in good faith in right to use it. 
Loosen v. State, 62 Ind. 437. 


Lb] To what acts statutes apply. 


[§§ 310-311 


from a charge of malicious trespass.*®> A statute 
making it an offense to cut wood or timber with 
intent to remove and appropriate it to defendant’s 
own use requires a larcenous intent,®® and does not 
apply to a cutting under a contract with the owner.** 


[§ 311] (b) Scope and Meaning of Terms—aa. 
“Willful” and “Willfully’—(aa) In General. 
stated elsewhere with regard to criminal offenses 
generally, the term “willfulness” is “vague in its 
But however much the decisions may 
differ as to the scope and meaning of the words 
“willful” or “willfully,” as used in statutes of the 
character wnder consideration, it means something 
more than a voluntary act and also something more 
than an intentional act which in fact is wrongful.®° 


As 


—Statutes to punish malicious tres- 
passes are intended to apply to acts 
of trespass upon the property of an- 
other without color of title or claim 
of right bona fide, and not feigned for 
the occasion, and not to cases where 
there is a bona fide claim of right to 
the property. Dye v. Com., 7 Gratt. 
(48 Va.) 662. 


{c] Possession under color of ti- 
tle.-—Where one has a paper title ap- 
parently valid on its face, and claims 
in good faith to be owner, and is in 
possession, by himself or by another, 
a prosecution for malicious trespass 
to the damage of a third person will 
not lie, although such person, in the 
end, prove to have the better title. 
Windsor y. State, 13 Ind. 375. 


82. Preston v. State, 26 So. 736, 41 
Fla. 627. 


83. Boykin v. State, 24 So. 141, 40 
Fla. 484; Reg. v. Davy, 27 Ont.A. 508 
(under special statutory requirement 
to that effect). See Lindley v. State, 
(Tex.Cr.) 44 S.W. 165 (the purchase 
of timber in good faith from one who 
had no right to sell it did not justify 
removal of the timber when forbidden 
by the owner’s son who was in 
charge). - : 


Evidence see infra § 342. 
Questions for jury see infra § 343. 


84. Barber v. State, 155 N.E. 819, 
822, 199 Ind. 146. 


“It is true, criminal prosecutions 
for malicious trespass cannot be used 
as a means of trying disputed rights 
to the possession or use of real estate 
growing out of conflicting grants, or 
by virtue of titles derived from dif- 
ferent sources ..., but this rule 
will not afford complete protection to 
one who unlawfully and maliciously 
injures property of another when his 
right to do so is questionable by rea- 
son of the undetermined asserted con- 
flicting right of possession or use of 
the land upon which the alleged un- 
lawful and malicious acts were com- 
mitted.” Barber v. State, supra. 


85. Barber y. State, supra. 


86& State v. Dodd, 81 So. 356, 17 
Ala.Apps 20. 


87. State v. Dodd, supra (where 
the statute was attacked as uncon- 
stitutional as prohibiting a perfectly 
lawful act). 


88. See Criminal Law § 45. 


89. Hewitt v. Newburger, 36 N.E. 
5938, 141 N.Y. 538; McMorris v. How- 
ell, 85 N.Y.S. 1018, 89 App.Div. 272; 
Com. v. Albaugh, 18 Pa.Dist.&Co. 401 
soa And see cases infra notes 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ness” embodies an element of “malice.’’?4 


It includes the idea of an “act intentionally done with 
a wrongful purpose.”®° A criminal trespass is will- 
ful when there is a heedless disregard of the rights 
of others,®! but an act done by mistake is not a will- 
ful trespass.°? One who commits a trespass on 
property after being forbidden to do so, and with- 
out any bona fide claim thereto or license to enter, 
commits the trespass “willfully.” 


[§ 312] (bb) Malice As Element. The principal 
conflict in the decisions is on the question whether 
“willful” includes malice. The sense of the words 
has been variously described as follows: “Willful- 
eWillful- 
ly” means intentionally, malevolently, with a bad 
purpose, an evil purpose, without ground for be- 
lieving the act to be lawful,®® “with an evil intent 
and without justifiable excuse,”°®* “with a bad or 
evil purpose, as in violation of law, or wantonly 
and in disregard of the rights of others, or know- 
ingly and of stubborn purpose, or contrary to a 
known duty, or without authority, and careless wheth- 
er he have the right or not.”°7 A “willful injury” 
is an injury done wantonly or with an evil intent. 
On the other hand it has been held that the term 
“willfully” does not include malice; it is sufficient 
that the act was done intentionally and with de- 
sign;°® and that malice to the person injured is 
not ineluded in the term.? 


[§ 313] bb. “Malicious” or ‘Maliciously.” As a 
general rule, a “malicious” act is a wrongful act 


90. McMorris v. Howell, 85 N.Y.S.{116-N.Y. 336. 
1018, 89 App.Div. 272; Com. v. Al- 


baugh, 13 Pa.Dist.&Co. 401 [cit Cyc]l.| we 


91. Clark v. State, 174 S.W. 1137, 2 
131 Tenn. 372; Rex v. Entwhistle, F 
(N.S.) [1927] 2 Dom.L.R. 558. 3. 


[a] Driving of automobile in a 199 Ind. 146; 
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als gee: v. Sneed, 28 S.B.-365, 121 


See Criminal Law § 44. 
Barber v. State, 155 


State v. Boies, 74 P, 630, 
68 Kan. 167, 1 Ann.Cas. 491. 


[63 C.J.] 1081 


done intentionally, or willfully and without legal 
justification or excuse, and it is not necessary that 
the doer should be actuated by ill will,? and this rule 
has been applied to a statute defining “malicious 
trespass,”* but according to most authorities, if the 
act forbidden is described by a statute penalizing 
trespasses as malicious, something more than a mere 
intentional or willful trespass must be shown.? 
Malice, it is said, implies a spirit of hostility, cruel- 
ty, or revenge;* an evil mind in doing the act for- 
bidden,® but absolute recklessness and indifference 
to the consequences of an act dangerous to the per- 
son and property of others supplies malice.7? The 
malice must ordinarily be directed against the person 
injured,® although this is unnecessary where the act 
is of a dangerous character and is committed with 
such recklessness as to be tantamount to malice to- 
ward all men,® or where the statute expressly pro- 
vides that under enumerated circumstances it shall 
not be necessary to show that the offense was com- 
mitted from malice toward the owner of the prop- 
erty.1° Malice is not present where the trespass is 
committed merely for the sake of gain.11 


[§ 314] ce. “Wantonly.”12, “Wantonly” may be 
defined as the reckless disregard of the lawful rights 
of the person against whose property the trespass 
has been committed.13 


[§ 315] 3. Particular Offenses—a. Cutting and 
Removal of Trees.'* Under statutes making it an 
offense to cut timber on the land of another, actual 


unless accompanied with that special 
malice which the words ‘willful and 
malicious’ imply.” Com. v. Williams. 
supra. 

5. Com. v. Williams, supra. See 
State v. Cole, 90 Ind. 112 (the injuries 
against which a statute relative to 
malicious or mischievous injuries to 


N.E. 819, 


way that will probably cause damage, 
the driver being reckless whether 
damage occurs or not, makes the dam- 
age willful so as to sustain a convic- 
tion for willful damage or destruction 
of property. Rex v. Entwhistle, (N. 
S.) [1927] 2 Dom.L.R. 558. 


92. State v. Bonine, 170 N.W. 138, 
41 S.D. 231 (the departing from sec- 
tion line by telephone company em- 
ployees clearing way for telephone 
line does not constitute willful tres- 
pass, where such departure is by mis- 
take). 


93. State v. Yellowday, 67 S.E. 480, 
152 N.C. 793; Gayford v. Chouler, 
[1898] 1 Q.B. 316. 


[aj Thus one who went upon a 
field in spite of notices warning him 
that there was “no road,” and kept on 
his way across it after being told by 
the owner that he was a trespasser, 
stating that he should continue to 
cross it as often as _ he liked, was 
rightly convicted of willful or malici- 
ous damage to real property. Gay- 
ford v. Chouler, [1898] 1 Q.B. 316. 


94, Price v. Denison, 103 N.W. 728, 
95 Minn. 106; State v. Dahlstrom, 95 
N.W. 580, 90 Minn. 72. 

95. Hateley v. State, 44 S.H. 852, 
118 Ga. 79; Black v. State, 59 S.E. 823, 
8 Ga.App. 297. 


96. Tufts v. State, 27 So. 218, 41 
Fla. 663. 


97. Parker v. Parker, 71 N.W. 421, 
102 Iowa 500, 506. 


98. State v. Foote, 43 A. 488, 71 
Conn. 737. 
99. Anderson v. How, 22 N.E. 695, 


4. Pippen v. State, 77 Ala 81; 


Johnson vy. State, 61 Ala. 9; Com. v. 

Williams, 110 Mass. 401, 402; Adams 

v. State, 11 OhioN.P.N.S. 11. 
“Malicious mischief or damage 


amounting to a crime is defined by 
Blackstone to be an injury done ‘ei- 
ther out of a spirit of wanton cruelty, 
or black and diabolical revenge.’ 4 
Bl. Com. 244. This definition was ap- 
proved and adopted in Commonwealth 
v. Walden, 3 Cush. 558, 561. The de- 
fendant was there indicted for will- 
fully and maliciously destroying the 
personal property of another, and it 
was held that the word maliciously, 
as used in the statutes relating to 
malicious mischief, was not sufficient- 
ly defined as the willful doing of an 
act prohibited by law for which the 
defendant has no lawful excuse, but 
the jury must be satisfied that the in- 
jury was done out of a spirit of cruel- 
ty, hostility or revenge. This ele- 
ment must exist in all those injuries 
to real or personal property done 
willfully and maliciously which are 
enumerated and made criminal in the 
several statutes, among the more re- 
cent of which is the statute including 
the act charged in this indictment. 
The injury must not only be willful, 
that is, intentional and by design, as 
distinguished from that which is 
thoughtless or accidental, but it must 
in addition be malicious in the sense 
above given. The willful doing of an 
unlawful act without excuse, which 
is ordinarily sufficient to, establish 
criminal malice, is not alone suffi- 
cient under these statutes. The act, 
although intentional and unlawful, 
is nothing more than a civil injury, 


property is directed are those which 
arise out of a spirit of wanton cruelty, 
malicious, or mischievous destruc- 
tiveness, or revenge). But see Barber 
v. State, 155 N.E. 819, 199 Ind. 146 
(where the court holds that the defi- 
nition of malice by the Massachusetts 
court in the case above cited is too 
narrow). 


6 Folwell v. State, 6 A. 619, 49 N. 
J.Law 31. 


7. Porter v. State, 35 So. 218, 83 
Miss. 23 (where defendant was run- 
ning his horse down a public high- 
way from one side of the road to the 
other, and, on being warned that he 
might run over women, said, ‘‘D 
the women!”’ and thereafter ran into 
the horse of the prosecuting witness, 
although if he had turned to the 
right he would not have injured the 
horse, he was properly convicted of 
willful and malicious trespass on the 
property of another). 


8. Johnson v. State, 61 Ala. 9. 
9. Porter v. State, 35 So. 218, 83 
Miss. 23. 


10. State v. McKee, 104 S.W. 486, 
487, 126 Mo.App. 524; State v. Guern- 
sey, 9 Mo.App. 312. 


11. State v. Cole, 90 Ind. 112; 
Hannel v. State, 30 N.E. 1118, 4 Ind. 
App. 485. . 


12. Wantonness as element of 
criminal offenses generally see Crim- 
inal Law § 46. 


13. Werner v. State, 67 N.W. 417, 
93 Wis. 266, 272. 


14. Intent see supra §§ 308, 309. 


1082 [63 C.J.] 
cutting is necessary,!® and the injury must be sub- 
stantial.1¢ The eutting of a number of trees at one 
time is a single offense,’ although the trees are not 
contiguous.1® Either cutting or carrying away 1s 
an offense under some of the statutes,'® but if the 
cutting and carrying away are all part of a single 
transaction the offense is a single one.?° Where the 
statute prohibits merely the cutting of timber aspor- 
tation is not necessary to constitute the offense.*+ A 
wrongful entry is not necessary to constitute the 
offense.?? 


Trees or timber within statute. It has been held 
that all standing or growing trees are “timber” with- 
in statutes prohibiting cutting of “timber” on lands 
of another,?* although there is authority for the po- 
sition that wood suitable for fuel only is not “timber” 
within the meaning of the statutes.24 Oak and hick- 
ory trees standing on the border of a public highway 
and on the land of an owner abutting on the high- 
way are “shade trees” within a statute punishing the 
cutting down of “shade trees.”° Fruit trees are 
“trees” within a statute making it a felony to cut 
trees of a specified value.?® 


Value of trees——Under a statute prohibiting the 
cutting of trees of a specified value it has been held 
that the value is to be estimated before the cut- 
ting.?7 

Boxing or girdling pine trees. Under a statute 
penalizing the boxing or girdling of pine trees for 


15. Com. v. Bechtol, 4 Pa.L.J.R. 


306 (employing one to cut who does 33. State v. 
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374 (unlawful hunting). 
Sparrow, 


the purpose of obtaining crude turpentine, girdling 
means the cutting off of a ring of bark around 
the trunk.28 Hanging cups on the trees does not 
constitute a boxing.*® 


[§ 316] b. Trespass on Inclosed or Cultivated 
Lands.2° Under statutes making it an offense to 
trespass on inclosed or cultivated land there can be 
no conviction for a trespass committed on open or 
uncultivated land.*1_ An inclosure is sufficient, al- 
though it incloses fields owned by one other than 
prosecutor,?2 or is out of repair,?* or is not a “law- 
ful fence” under the fencing laws;?4+ and any barrier 
sufficient ‘to, protect the land from depredation is a 
sufficient inclosure, whether natural or artificial,*° 
except an artificial barrier placed there for a pur- 
pose other than that of inclosing.?* If cultivation 
is necessary by the terms of the statute the state 
of cultivation must have existed before the tres- 
pass.*7 But it is not necessary that a crop be grow- 
ing at the time.*§ 


[§ 317] ¢. Trespass after Notice or Warning®®— 
(1) In General. The offense of trespassing after 
notice or warning consists of an unlawful entry 
after being forbidden,*° or, when the statute so pro- 
vides, of failure to leave after being warned to do 
so.41 The entry must be unlawful when made and 
not because of a subsequent tortious act.42 The no- 
tice given must be actual notice,* and constructive 
notice from posting notices has been held insuffi- 


terminating it, warned the contractor 


supra; not to go on the premises, and the 


not is not enough). 


16. State v. Towle, 62 N.H. 
(slight abrasion insufficient). 


ate State v. Moultrieville, 24 S.C. 
els. 


373 


L 

18. State v. Paul, 47 N.W. 773, 81 
Iowa 596. 
ye State v. McConkey, 20 Iowa 
574. 

20. State v. Paul, 47 N.W. 773, 81 
Towa 596; Com. v. Searls, 3 Ky.L. 
394. 

21. Johnson v. State, 61 Ala. 9. 

22. Tufts v. State, 27 So. 218, 41 
Fla. 663. - 


23. Brown v. State, 14 So. 761, 100 
Ala. 92 


24. Wilson v. State, 17 Tex.App. 
393. 
25. Russellville Home Tel. Co. v. 


Com, 109 S.W. 340, 33 KyL. 132. 


26. Davis v. State, 214 S.W. 6, 139 
Ark. 175 (so holding in view of an- 
other section of the same _ statute 
making it unnecessary to allege or 
prove the kind of trees, and despite 
another statute specifically punish- 
ing the destruction of fruit trees). 


27. Davis v. State, supra. 


28. Howard v. State, 81 So. 345, 
17 Ala.App. 9 


29. Howard vy. State, supra. 

30. Intent see infra §§ 308, 309. 

31. Wiggins v. State, 46 S.E. 86, 
119 Ga. 216. 

[a] Cultivation.—The lands if in- 


closed need not be cultivated. Daley 
v. State, 48 S.W. 515, 40 Tex.Cr. 101. 


32. State v. Sparrow, 52 Mo.App. 


Haynie v. State, 75 S.W. 24, 45 Tex. 
Cr. 204. 


en State v. Sparrow, 52 Mo.App. 


35. Haynie v. State, 75°S.W. 24, 45 
Tex.Cr. 204; Daley v. State, 48 S.W. 
515, 40 Tex.Cr. 101. 


[a] Illustrations. — (1) Milldam. 
Haynie v. State, 75 S.W. 24, 45 Tex. 
Cr. 204. (2) Stream. Daley v. State, 
48 S.W. 515, 40 Tex.Cr. 101. 


36. Daniels yv. State, 16 S.E. 97, 91 
Ga.1 (lumber accidentally so piled as 
to form a barrier). 


37. Wiggins v. State, 46 S.H. 86, 
119 Ga. 216. t 


38 Bryce v. State, 
113 Ga. 705. 


[a] Thus the words “cultivated 
land” apply to land actually prepared 
for a crop or previously used for 
growing crops and intended to be 
again devoted thereto. Horsely v. 
State, 84 S.E. 600, 16 Ga.App. 136. 


39. Intent see infra §§ 308, 309. 


40. Central Iron & Coal Co. y. 
Wright, 101 So, 815, 20 Ala.App. 82 
[cert den 101 So. 824, Z12 Ala. 130]; 
poeee v. State, 23 N.H. 698, 122 Ind. 


39 S.E. 282, 


[a] Warning and subsequent en- 
try essential.—There must first be 
a warning, and after such warning an 
entry by the person warned. Central 
Iron & Coal Co. v. Wright, 101 So, 
815, 20 Ala.App. 82 [cert den 101 So. 
824, 212 Ala. 130]. 


[b] Ilustrations.—(1) Where a 
contract employing a contractor to 
repair a dwelling was terminated by 
the owner in the manner specified by 
the contract, and the owner, after 


contractor disregarded the warning 
and entered on the premises, he was 
guilty of a criminal “trespass.” Da- 
vis v. State, 41 So. 681, 682, 146 Ala. 
120. (2) An agent of a lessor, going 
on the leased premises to measure 
hay in which the lessor had an in- 
terest, after the lessee had warned 
him off and had also posted trespass 
notices and locked the gates, held 
guilty of a violation of the statute. 
People v. McKinzie, 190 Ill.App. 430. 
(3) A grantee who attempts to ex- 
ercise the right of his grantor to 
take water from a spring located on 
other property may be summarily 
convicted of trespass, if the land on 
which the spring is situated has been 
posted. Commonwealth vy. Zimmer- 
man, 56 Pa.Super. 311. 


41. E. I. Du Pont de Nemours 
Powder Co. v. Hyde, 77 So. 733, 201 
Ala. 207 (a person’s mere wrongful 
presence on premises of another, and 
his wrongful picking of berries there- 
on, did not justify his arrest for tres- 
pass after warning unless followed 
by refusal to leave after warning). 


42. Pennsylvania R. Co. v. Fucello, 
103 A. 988, 91 N.J.Law 476, ‘477 
(where taxicab drivers had been noti- 
fied not to park their automobiles on 
a railroad company’s property for a 
longer time than was necessary to 
discharge their passengers, their act 
in parking for a longer time did not 
make them guilty of unlawful entry 
on lands after being forbidden). 


“This act, it will be observed, deals 
with an actual trespass ab_ initio, 
and not with a constructive trespass 
created by an act of entry originally 
lawful, but made unlawful by a tor- 
tious act committed after entry.” 
Pennsylvania R. Co. v. Fucello, supra. 


43. Owens v. State, 74 Ala. 401. 


‘For later cases, developments and changes in the law see Annotations, same title and section number, 
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must be perfectly clear and explicit.*¢ 
given by the person in possession‘? or his agent*® 
unless the statute provides otherwise.*® 
given before the entry,®°° except where the statute, 
in terms, applies also to a refusal to leave after no- 
tice,** in which latter case defendant must be un- 
lawfully on the land when it is given.®? 
‘though defendant is lawfully on the land when the 
warning is given, the warning makes his subsequent 


44. Owens v. State, supra; People 
v. Jones, 188 Ill.App. 278. 


45. Watson v. State, 63 Ala. 19. 
46. See cases infra this note. 
[a] Insufficient notice or warning. 


—(1) A warning not to “trespass” on 
land does not carry with it neces- 
sarily a warning not to go on the 
land, ‘which would not be a trespass 
unless the party had been previously 
warned not to go on the land. Wood- 
ruff v. State, 54 So: 240, 170 Ala. 2. 
(2) One using landing and road there- 
to cannot be prosecuted for trespass 
after warning which included adja- 
cent bay. Havard v. State, 124 So. 
912, 23 Ala. 228 [cert den 124 So. 915, 
220 Ala. 359, and foll Lyons v. State, 
124 So. 915, 23 Ala.App. 231 (cert den 
124 So. 915, 220 Ala. 3860)]. (8) A 
warning not to come back on the 
property of a corporation to move 
any more families was not a warning 
not to go on the property. Woodruff 
v. State, supra. (4) Notice to keep 
off prosecutor’s place did not suffi- 
ciently notify defendant to keep off 
a footpath across a corner of prose- 
eutor’s land commonly used by the 
public. Murphey v. State, 41 S.E. 685, 
115 Ga. 201. (5) Defendant was not 
expressly forbidden to enter prem- 
ises as required by statute, where 
the owner told him that he wanted 
him to keep off his premises. People 
v. Jones, 188 Ill.App. 278. (6) Tell- 
ing a trespasser who is doing an un- 
lawful act on the land to ‘‘quit” is 
merely warning him to desist, and 
not sufficient. Ryan v. State, 31 N.E. 
1127, 5 Ind.App. 396. 


[b] Warning held sufficient.— 
Testimony of prosecutor, that within 
six months of the commission of the 
offense he told accused to stay off 
the premises, and that he told accus- 
ed several different times to do so, 
shows a sufficient warning. Banks 
v. State, 57 So. 63, 2 Ala.App. 247. 


47. Woodruff v. State, 54 So. 240, 
170 Ala. 2; Havard v. State, 124 So. 
912, 23 Ala.App. 228 [cert den 124 So. 
915, 220 Ala. 359, and foll Lyons v. 
State, 124 So. 915, 23 Ala.App. 231 
(cert den 124 So. 915, 220 Ala. 360)]; 
Central Iron & Coal Co. v. Wright, 
101 So. 815, 20 Ala.App. 82 [cert den 
101 So. 824, 212 Ala. 130]. 


[a] Nature of possession.—Stat- 
ute presupposes prosecutor’s posses- 
sion of premises to exclusion of de- 
fendant and others similarly situat- 
Havard v. State, 124-So. 912, 23 
Ala.App. 228 [cert den 124 So. 915, 
220 Ala. 359, and foll Lyons v. State, 
4124 So. 915, 23 Ala.App. 231 (cert den 
124 So. 915, 220 Ala. 360)]. 


‘[b] Exclusiveness of possession. 


-—Where the prosecutors and owners 


were in actual possession, notice to 
defendant to leave was properly giv- 
en by them, although other parties 
were, by their permission, also on the 
Jand, but without paying rent, and 
under’ an agreement to leave at the 
owner’s request. Wright v. State, 34 


So. 233, 136 Ala. 139. 


[c]. Warning by landlord where 


The notice may be oral or written,t® but 
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It must be 


It must be 


the land.®® 
under a statute 
jury of crops.®¢ 


But even 


tenant has possession is insufficient. 


Morrison vy. State, 46 So. 646, 155 
Ala. 115; Sewell v. State, 2 So. 622, 
82 Ala. 57; Matthews v. State, 1 So. 


43, 81 Ala. 66; Edelman v. City of 
Gadsden, 77 So. 914, 16 Ala.App. 381, 


{d] Navigable waters.—Upland 
owner has no such possession of nav- 
igable water and bottoms as author- 
izes prosecution for trespass after 
warning by him. MHavard v. State, 
124 So. 912, 23 Ala.App. 228 [cert den 
124 So. 915, 220 Ala. 359, and foll 
Lyons v. State, 124 So. 915, 23° Ala. 
App. 231 (cert den 124 So. 915, 220 
Ala. 360) ]. 


48. Woodruff v. State, 54 So. 240, 
170 Ala. 2; Arrington v. State, 52 
So. 928, 168 Ala. 143; Central Iron & 
Coal Co. v. Wright, 101 ‘So. 815, 20 
Ala.App. 82 [cert den 101 So, 824, 212 
Ala. 130]. 


[a] What agency sufficient.—(1) 
Where an employee of a landowner 
was only a rider on the plantation 
to see that the negroes worked, and 
there was no proof that he was the 
landowner’s general agent, he had no 
sufficient contract of management of 
the land to give warning to an alleged 
trespasser. Arrington v. State, 52 So. 
928, 168 Ala. 143. (2) General super- 
intendent of a coal, iron, and railway 
company has authority to instruct 
another agent of the company to 
warn persons not to trespass on the 
company’s premises. Morrison v. 
State, 46 So. 646, 155 Ala. 115. (3) 
That one was the renting agent of 
a corporation would not necessarily 
clothe him with authority to warn 
persons from trespassing on any of 
the corporation’s lands. Woodruff v. 
State, 54 So. 240,170 Ala. 2. 


[b] Officer of law.—A warning 
given by one as an Officer of the law, 
and not as the owner's agent, will not 
sustain a conviction of trespass after 
warning, although he was also an 
agent of the owner, with authority 
‘to warn trespassers. Templin v. 
State, 48 So. 1027, 159 Ala. 128. 


[ec] Church must give warning 
through its duly constituted officers. 
ey v. State, 77 So. 939, 16 Ala.App. 
345. 


49. See cases infra this note. . 


[a] In Georgia notice may be giv- 
en by three classes of persons: The 
owner, the person entitled to posses- 
sion for the time being, or the au- 
thorized agent. Bryce v. State, 39 S. 
B. 282, 113 Ga. 705. 


[b] In Indiana it may be given by 
the owner or occupant or agent. 
Beges v. State, 23 N.E. 693, 122 Ind. 
54. 


[c] Im Massachusetts, under a 
statute .punishing trespasses done 
against the order of one having con- 
trol, a guardian of the person has 
such control. Gray v. Parke, 39 N.E. 
191, 162 Mass. 582. 


[d] In New Mexico, under a stat- 
ute authorizing the posting of mining 
property by the owner or lessee, the 
notices must be posted by the party 
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presence unlawful, so that refusal to leave after 
a second warning makes him liable.®* 
session of the land is not, however, made unlaw- 
ful by notice to depart so as to subject the possessor 
to prosecution.>*4 
to leave must be given while the prosecutor is on 
It was held no warning was necessary 


Lawful pos- 


It has been held that the notice 


prohibiting the destruction or in- 


[§ 318] (2) Property to Which Statute Applies. 


operating the property whether own- 
er or lessee. State v. Vincioni, 239 
P. 281, 30 N.M. 472. 


fe] In Pennsylvania, under a stat- 
ute prohibiting wrongful entry on 
land when the owner has caused 
warning notices to be posted, the 
lessee of leased land is the “owner” 
and the notices should be in his name. 
Com. v. Austin, 25 Pa.Dist. 33; Com. 
v. Zdnosky, 21 Pa.Dist. 1052. 


{f] In South Carolina, under a 
statute penalizing entries after no- 
tice from the owner or tenant (1) 
notice may be given by the equitable 
owner or tenant at will. State v. 
Green, 14 S.H.-619, 35 S.C. 266. €2) 
Where a tenant leases land for a cal- 
endar year, but does not go into ac- 
tual possession until several days 
after the first of January, the tenant 
for the former year is the owner or 
tenant of the land within the mean- 
ing of the. statute. State v. Gay, 56 
S.E. 668, 76 S.C. 83. (3) One occupy- 
ing land under an invalid parol lease 
is not such a tenant as can give a 
valid notice at least against one en- 
tering under the owner in accordance 
with law. State v. Mays, 24 S.C. 190. 


50. Sherman v. State, 17 So. 103, 
105 Ala. 115; Goldsmith v. State, 5 
So. 480, 86 Ala. 55. 


[a] Possession before warning.— 
(1) A warning while defendant was 
in possession and kept it is not suffi- 
cient. McLeod v. McLeod, 73 Ala. 42. 
(2) Where accused acquired actual 
possession of land under claim of 
ownership before warning, his subse- 
quent entry was a continuing tres- 
pass under the possession previously 
acquired, and not a reéntry after 
warning. Hendley v. State, 57 So. 
1017, 3 Ala.App. 107. (3) Where, ac- 
cused made no claim to possession 
before warning, but at the time rec- 
ognized prosecutor’s possession, a 
conviction was warranted, though ac- 
cused showed actual possession be- 
fore warning. Hendley v. State, su- 
pra. 


51. Brunson v. State, 37 So. 197, 
140 Ala. 201; Wright v. State, 34 So. 
233, 136) Ada.139% 


52. Ryan v. State, 31 N.E. 1127, 5 
Ind.App. 396. 


[a] When one is “unlawfully” on 
Jand.—One on a highway directing 
the removal of pipe unlawfully laid 
there is there “unlawfully,” so that 
on refusal to depart after notice by 
the owner he is liable. Huffman v. 
State, 52 N.E. 713, 21 Ind.App. 449, 
69 Am.S.R. 368. 


53. Manning vy. State, 33 N.B. 253, 
6 Ind.App. 259. 1 


54. Steele v. State, 132 N.H. 739, 
191 Ind. 350, 18 A.L.R. 500 (posses- 
sion as subtenant under lease con- 
taining no provision against sublet- 
ting). 

55. Ryan y. State, 31 N.E. 1127, 5 
Ind.App. 396. 


56. Samples v. State, 112 So. 537, 
22 Ala.App. 81. 
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The word “premises” as used in statutes prohibiting 
entry after warning means any real estate, and is 
not limited to the curtilage of a dwelling house,°? 
and a house on inclosed land is within a statute 
making it a misdemeanor to pass over inclosed lands 
after being forbidden.®® Statutes relative to tres- 
passes on posted land have no application to cus- 
tomary or private ways on land leading to highways 
from property on which the owner had built tenement 
houses to which the only access was over such ways,°°® 
and a tradesman using such ways to deliver goods 
to a tenant is not guilty of trespassing on posted 
land,®° at least in the absence of any restrictions on 
the rights of tenants.6: Such a statute does not 
apply to land dedicated to public use as a street.®” 
It has been held, however, that rights of way are 
land within such a statute.6? A statute authorizing 
posting to prevent trespasses has been held to ap- 
ply only to property which is being operated.®* 


[§ 319] d. Forcible Trespass to Realty.°> Crim- 
inal offenses of forcibly entering the land of an- 
other, and of forcibly entering and detaining pos- 
session of such land, is elsewhere discussed.*® 


[§ 320] e. Malicious Trespass.°7 Where it is pro- 
vided by statute that whoever maliciously or mis- 
chievously injures or causes to be injured any prop- 
erty of another, or any public property, is guilty 
of malicious trespass,°® a malicious injury is a nec- 
essary ingredient of the offense.°® Taking and wan- 


57. Wright v. State, 34 So. 233, 
ae Ala. 139; Sandy v. State, 60 Ala. 
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sor containing restrictions on use and 
occupation of premises and not re- 


_tonly destroying another’s property is a malicious 


trespass.’° 


[§ 321] f. Allanamiento de Morada."* Under the 
Philippine statute making it an offense for a pri- 
vate person to enter the dwelling of another with- 
out his consent, and imposmg a more severe penalty 
if the offense is committed by means of violence or 
intimidation,’? trespass to the dwelling consists of 
an entry by a private person against the owner’s. 
will.78 


Actual entry is an essential element of this 
crime.?4 Acts falling short of entry constitute at 
most an attempt at this crime, although other of- 
fenses may be committed in the same connection.*° 


Entry at night is an aggravation of the offense.’ 


Excusable entry. Where the entry is one permit- 
ted by the exceptions in the statute,’77 it does not 
constitute an offense,’8 as where one enters a dwell- 
ing for the purpose of rendering some service to 
humanity or justice.’® 


Violence or intimidation. While it has been held 
that the “violence or intimidation” mentioned in the 
statute must accompany the entry and that acts of 
that character subsequently committed are not includ- 
ed,®° it also has been held that acts of violence after 
entry may be considered in applying this provision.** 
Where such acts accompany the entry it will be pre- 
sumed contrary to the will of the oceupant.§? Cut- 


visitor’s possession of opium. U. S. 
v. De los Reyes, supra. (3) Evidence 


7 
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[a] Church is protected by the 
Alabama statute. Huff v. State, 77 
So. 939, 16 Ala.App. 345. 


[b] Navigable waters.—(1) Ripa- 
rian owner may protect exclusive 
right to gather oysters from reefs 
by recourse to statute which pun- 
ishes trespass after warning, but les- 
see of landing and reef could not 
warn defendant off water but could 
only prevent, by warning, taking of 
oysters from, privately planted reef. 
Havard v. State, 124 So. 915, 220 Ala. 
359 [den cert 124 So. 912, 23 Ala. 
‘App. 228, and foll Lyons v. State, 
124 So. 915, 220 Ala. 360, 220 Ala. 360 
(den cert 124 So. 915, 23 Ala.App. 
231)]. (2) Statute authorizing pros- 
ecution for trespass after warning 
protects possession of realty against 
intruders or trespassers and cannot 
extend to navigable waters. Havard 
v. State, 124 So. 912, 23 Ala.App. 228 
[cert den 124 So. 915, 220 Ala. 359, and 
foll Lyons v. State, 124 So. 915, 23 Ala. 
App. 231 (cert den 124 So. 915, 220 
Ala. 360)]. 


58. Poole v. State, 88 S.H. 411, 17 
Ga.App. 738. 


59. Commonwealth v. Burford, 73 
rite tae 225 Pa. 93 [aff 38 Pa.Super. 
01]. 


60. Commonwealth v. Burford, 73 
A. 1064, 225 Pa. 98. But see Com. v. 
Shapiro, 41 Pa.Super. 96 (such 
tradesman is amenable to the provi- 
sions of the statute, if in addition to 
making such delivery he solicits or- 
ders from other tenants); Com. v. 
Lapempti, 16 Pa.Dist. 403 (merchant 
who went on private ways to col- 
lect debts due from tenants is liable). 


61. State v. Vincioni, 23% P. 281, 30 
N.M. 472 (where each tenant was re- 
quired to sign lease prepared by les- 


ferring to streets, such lease should 
be strictly construed against lessor 
as presumably containing all intend- 
ed restrictions). 


wen Com. v. Mitchell, 23 Pa.Dist. 
63. Com. v. Austin, 25 Pa.Dist. 33. 


64. State v. Vincioni, 239 P. 281, 
30 N.M. 472. 


65. Forcible trespass to personal- 
ty see supra §§ 301, 302. 


66. See Forcible Entry and De- 
tainer 26 C.J. p 797. 


‘i rs See also Malicious Mischief §§ 
Meaning of “malicious” or “mali- 
ciously” see supra § 313. 
68. See statutory provisions. 


69. Hannel v. State, 30 N.E. 1118, 
1119, 4 Ind.App. 485. 


[a] Carrying away property with- 
out so injuring it as to diminish its 


value, when done for benefit of de- 


fendant, and not out of malice to- 
wards owner, is not a malicious tres- 
pass. State v. Cole, 90 Ind. 112. 


70. Hannel v. State, 30 N.E. 1118, 
1119, 4 Ind.App. 485, 486. 


71. Defined see 2 C.J. p 1148. 
72. Pen. Code art 205. 


73. U.S. v. Cabaraban, 36 Philip- 
pine 251. 


Ca] Even public official (1) can- 
not enter such dwelling without le- 
gal authority or consent of occupant. 
U. §. v. De los Reyes, 20 Philippine 
467, 9 Off.Gaz. 2079. (2) Lawful re- 
sistance by occupant to an unlawful 
entry for the purpose of searching 
for opium cannot be regarded as evi- 
dence of occupant’s complicity in a 


held sufficient to show that accused 
as barrio teniente, but without a 
search warrant, had entered and 
searched a dwelling against the wish 
of occupant. U. 8S. v. Macaspac, 9 
Philippine 207, 5 Off.Gaz. 1176. 


74 U. S. v. Villanueva, 18 Philip- 
pine 215, 9 Off.Gaz. 482; U.S. v. Dui- 
fo, 11 Philippine 75, 6 Off.Gaz. 1268; 
U. S. v. Garcia, 10 Philippine 240, 6. 
Off.Gaz. 577; U. S. v. Agas, 4 Philip- 
pine 129, 3 Off.Gaz. 173. 


7520 U. Sy iva Ostrea, 
93, 1 Off.Gaz. 539. 


[a] Rule applied where accused 
had succeeded in forcing an entrance 
through the outer door only. U. S. 
v. Ostrea, 2 Philippine 93, 1 Off.Gaz. 
539. 


Mesh U. S. v. Arceo, 3 Philippine 
ce 


2 Philippine 


77. Pen. Code art 492. 


73 U. S. v. Paray, 17 Philippine 
380, 8 Off.Gaz. 1840. 


79. U.S. v. Vallejo, 11 Philippine 
193, 197, 6 Off.Gaz. 1344. 
[a] Entry by policemen.—Munici- 


pal policemen are peace officers, and 
as such may enter dwellings to make 
an arrest in a proper case, even with- 
out warrant. U. S. v. Vallejo, 11 
Philippine 193, 197, 6 Off.Gaz. 1344. 


80. Sentence Supr. Trib. Febr. 26, 
1892, 48 Jur.Cr. 228. 


81. U.S. v. Gamilla, 15 Philippine 
425, 8 Off.Gaz. 753; U. S. v. Arceo, 3 
Philippine 381, 2 Off.-Gaz. 345. 


82. U. S. v. Ticson, 25 Philippine 
67, 11 Off.Gaz. 1502. 


“In the crime of forcible entry of 
a dwelling committed with violence, 
force, or intimidation it is to be pre- 
sumed that such entry was éffected 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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ting a string which fastens the door is an act of vio- 
lence, and flourishing a bolo after entrance consti- 


tutes intimidation.§&? 


Occupant’s opposition. For the commission of this 
offense it is essential that the entry was made against 
the occupant’s will;+ if he consented actually,®® 
or by implication,®® there can be no conviction. 
express prohibition by the occupant is not required,®? 
and the door need not even be elosed.®8 


Motive. The crime is committed, 
try was made with intention to violate women in the 


dwelling entered.8® 
[§ 322] 4. Persons Liable. 


against the will of the occupants.” 
U. S. v. Clauck, 6 Philippine 486, 488. 


“The fact that it was not proven 


that the occupant of the house op-- 


posed or prohibited the entrance does 
not prevent the application of para- 
graph 2 of article 491 of the Penal 
Code.”” U.S. v. De la Cruz, 11 Philip- 
pine 639. 


83. U. S. v. Lindio, 10 Philippine 
192, 6 Off.Gaz. 450. 


84. U.S. v. Agas, 4 Philippine 129, 
3 Off.Gaz. 173 (entry must be against 
will of occupant, and this cannot be 
presumed but must be proved). 


85. See cases infra note 86. 


[a] Request of one of occupants. 
—Where it appears that accused en- 
tered at the request of one of the 
occupants, he cannot be _ convicted. 
U. S. v. Villanueva, 18 Philippine 215, 
9 Off.Gaz. 482; U. S. v. Garcia, 10 
Philippine 240, 6 Off.Gaz. 577; U. S. 
v. Agas, 4 Philippine 129, 3 Off.Gaz. 
173. 

[b] Invitation of owner’s daugh- 
ter.—Accused’s claim that he entered 
upon invitation of the owner’s daugh- 
ter between eleven and twelve years 
old, held sufficient ground for revers- 
ing a judgment of conviction, al- 
though such claim was denied by the 
daughter. U. S. v. Dulfo, 11 Philip- 
pine 75, 6 Off.Gaz. 1268. 


86. U.S. v. Flemister, 1 Philippine 
$54, 1 Off.Gaz. 349 (one who attends 
a private ball unbidden, though after 
entering he assaults the host and 
points a revolver at a guest, is not 
guilty of this crime). 


87. U. S. v. Lindio, 10 Philippine 
192, 6 Off.Gaz. 450 [cit U. S. v. Arceo, 
8 Philippine 381, 2 Off.Gaz. 345]; U. 
S. v. Rijano, 5 Philippine 218, 4 Off. 
Gaz. 187. But see U. S. v. Dionisio, 
12 Philippine 129, 3 Off.Gaz. 173 
(where, although accused entered 
“without first obtaining permission 
of any person” and afterward, false- 
ly claiming to be secret service 
agents, assaulted one of the occu- 
pants and injured his property, it 
was held that such entrance was not 
“acainst the occupants’ will” and ac- 
cused were absolved from punish- 
ment). 


[a] Entry without owner’s knowl- 
edge or consent is an entry against 


his will. U. S. v. Arceo, 3 Philippine 
381. 
[b] Inference of  opposition.— 


Where accused enters a house and 
threatens the occupants their oppo- 
sition is inferred. U.S. v. Rijano, 5 
Philippine 215, 4 Off.Gaz. 187. 


[ec] Entry at a late hour of the 
night, after the occupants have re- 
tired (1) will be presumed contrary 
to their wish. U. S. v. Panes, 25 


As the possession 
invaded must be that of some person other than de- 
fendant,°® a person is not guilty of criminal tres- 
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pass when he was himself in actual possession when 
the acts were done,®! or when he acted by authority 


of one in possession,®? even though he held posses- 


An 


although the en- 


sion jointly with the prosecutor.®? A husband can- 
not be convicted for an entry on his wife’s lands, 
after having been forbidden by her to enter.2* One 
who is present, aiding and abetting in acts caleu- 
lated to intimidate or lead to a breach of the peace 
is guilty of forcible trespass.®® 
contractor to cut timber is not liable for “willfully” 
cutting timber on the lands of another, where the 
contractor by mistake cuts timber on lands which 


One who hires a 


he has no right to eut over, and where this is done 


Philippine 292, 11 Off.Gaz. 1772; U.S. 
v. Mesina, 21 Philippine 615, 10 Off. 
Gaz. 296; U. S. v. Villanueva, 18 
Philippine 215, 9 Off.Gaz. 482. (2) 
But defendant is not guilty when 
such entry is by permission of one 
of the occupants. U.S. v. Villanueva, 
supra. 


ss. U. S. v. Abanto, 15 Philippine 
223, 225, 8 Off.Gaz. 421 (“The circum- 
stance that the door of the house was 
already open and that there was no 
previous express opposition or pro- 
hibition on the part of the owner 
thereof to the entry of the defendant 
is no bar to the qualification of the 
crime; in order that the crime of 
forcible entry of a dwelling may be 
considered as having been perpetrat- 
ed, it is not an essential requisite 
that the door of the house should be 
closed; even if it were open, so long 
as the entry of a person is opposed 
or prohibited by the tenant, the crime 
is committed if said individual intro- 
duces himself therein against the ex- 
press will of its tenant’). 


ie U. S. v. Barnedo, 36 Philippine 


90. See supra § 307. 


91. Ala.—Brunson v. State, 37 So. 
197, 140 Ala. 201; McLeod v. McLeod, 
73 Ala. 42; Watson v. State, 63 Ala. 
19. And see Nearen v. State, 47 So. 
338, 156 Ala. 156. 


4 Alaska.—U. §S. vy. Roth, 2 Alaska 
57. 


Ga.—Padgett v. State, 8 S.H. 445, 
81 Ga. 466. 


Ind.—Windsor v. State, 13 Ind. 375; 
Howe v. State, 10 Ind. 492. 


N.C.—State v. Jones, 39 S.E. 795, 
129 N.C. 508; State v. Reynolds, 95 
N.C. 616; State v. Watson, 86 N.C. 
626; State v. Roseman, 66 N.C. 634; 
State v. Williams, 44 N.C. 197; State 
v. Mason, 35 N.C. 341. 


Or.—Binhoff v. State, 90 P. 586, 49 
Or. 419. 


Tenn.—Dotson v. State, 
545. 


Wis.—Werner v. State, 67 N.W. 417, 
93 Wis. 266. . 


[a] Illustration.—One who _ re- 
moves a fence situated wholly on land 
in his possession and to which he 
has title is not subject to criminal 
prosecution, although the fence had 
by agreement been established as a 
line fence between his land and prose- 
cutor’s. State v. Watson, 86 N.C. 626. 


[b] What constitutes sufficient 
possession.—(1) If defendant has the 
present right of the usufruct, con- 
trol, occupation, and power of entry, 
it is sufficient, although the fee is in 
another. Binhoff v. State, 90 P. 586, 


6 Coldw. 


without defendant’s knowledge or consent.®® 
willful trespass by employees does not make their 
superintendent guilty of willful or malicious tres- 


So a 


49 Or. 419. (2) Land between high 
and low water mark is in actual pos- 
session of the person in possession of 
the upland. U.S. v. Roth, 2 Alaska 
257. (3) Prior acts of trespass do 
not give defendant possession. 
Bentley v. State, (Ala.) 39 So. 649. 


[c] Rights of tenant.—(1) If de- 
fendant is in possession under a lease 
he is not punishable for injury to a 
building on the leased premises. In 
law, the lessee is the owner during 
the continuance of his term. State v. 
Whitener, 92 N.C. 798; State v. Ma- 
son, 35 N.C. 341. (2) A tenant hav- 
ing rightful possession of a crop in 
which he has a beneficial interest, 
and who is in actual possession of 
the premises, does not by removing 
some of it from the premises render 
himself liable to prosecution under 
a statute making it an offense to take 
and carry away any cotton from the 
land of another without the consent 
of the owner. Padgett v. State, 8 
S.H. 445, 81 Ga. 466. 


92. Mitchell v. State, 77 S.E. 889, 
12 Ga.App. 557; State v. Williams, 44 
N.C. 197; Butler v. State, 159 S.W. 
602, 128 Tenn. 164; Werner v. State, 
67 N.W. 417, 93 Wis. 266. 


[a] Illustrations.—(1) Removing 
a fence. State v. Williams, 44 N.C. 
197. (2) Cutting timber under the 
authority of one claiming title, who 
was in possession thereof. Butler v. 
State, 159 S.W. 602, 128 Tenn. 164. 


[b] Sufficiency of possession.— 
One who has an inclosure upon prop- 
erty to which she holds a deed is in 
possession of the entire property, in- 
cluding a portion claimed by another, 
which will prevent one, cutting tim- 
ber with her permission on the por- 
tion in dispute, from being guilty of 
wanton destruction of timber of an- 
other. Butler v. State, 159 S.W. 602, 
128 Tenn. 164. 


93. Withers v. State, 25 So. 568, 
120 Ala. 394; Bowles v. State, (Miss.) 
14 So. 261; State v. Hunnerwardle, 44 
Mo.App. 471. 


[a] Tenancy in common (1) is a 
good defense. Bowles v. State, 
(Miss.) 14 So. 261. (2) One tenant 
in common of cultivated land is not 
criminally liable for turning stock 
loose on such land. Mays v. State, 8 
So. 28, 89 Ala. 37. 


[b] "Title in common of personalty 
is a good defense. State v. Hunner- 
wardle, 44 Mo.App. 471. 

94. State v. Jones, 43 S.E. 939, 132 
N.C. 10438, 95 Am.S.R. 688, 61 L.R.A. 
G17. 

95. State v. Tyndall, 135 S.E. 451, 
192 N.C. 559, 49 ACL.R. 596. 


96. Boarman v. State, 48 S.W. 899, 
66 Ark. 65. 
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pass where he did-not direct or connive at the wrong- 
ful aect.27 A corporation’s discharged employee and 
stockholder trespassing on property in disregard of 
posted notices may be convicted of illegal trespass- 
ing.?8 

[§ 323] 5. Defenses—a. In General. An alleged 
defense must be credible as well as natural and rea- 
sonable.®® Justification for the act may be shown,’ 
as that the entry was from necessity to remove a 
condition dangerous to the community. That the 
act benefited the land is not a defense.* It is no 
defense that the entry was to visit a person on the 
land,* at the request of a third person;° that defend- 
ant was prosecutor’s tenant on other lands;° that de- 
fendant had a contract to repair the premises which 
had been rescinded;? that defendant, a discharged 
employee, had not been paid off, when the entry was 
not made at a place where workmen were paid off;® 
that the house on the premises entered after warn- 
ing was vacant and unoccupied;® that the aet was 
not done lucri causa,?® or that it was done to in- 
vite a civil suit for the trespass.1t So it is not a 
defense that defendant failed to foresee or expect in- 
dictment.12 Where, under the particular statute, 
a fair and reasonable supposition that defendant 
had a right to do the act complained of is a de- 
fense by a provision of the statute.1? There is such 


TRESPASS 


Bese sar 
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council having power to open temporary roads au- 


thorized defendant to cross the land trespassed on.** 


[§ 324] b. Title of Defendant or Third Person. 
Defendant cannot show title in a third person as a 
defense.145 And under some‘ statutes it has been 
held that, if the prosecutor is in actual possession of 
the land trespassed on, it is no defense that defend- 
ant or those under whom he acted had title there- 
to.16 Thus it has been so held under statutes mak- — 
ing it an offense to trespass on lands of another after _ 
being warned!’ or to unlawfully and willfully de- 
molish, injure, or remove any building, or fence,*® 
or to cut: down or destroy valuable timber on the 
land of another;!® but an entry by the real owner 
when a person posting warnings is not in actual 
possession personally or through a tenant, is not a 
violation of the statute.2° In Texas, it has been 
held that in a prosecution for knowingly cutting 
timber on another’s land, it must be shown that de- 
fendant did not own the timber.?1 


Prescriptive right. Laying a pipe on another’s 
land which had become choked up and had not been 
used for twenty-one years did not give a prescrip- 
tive right which would relieve one going on the land 
to lay a new pipe from a charge of trespass.” 


[§ 325] c. License. A license is a good defense,?* 


fair and reasonable supposition when a municipal 

97. State v. Bonine, Felli eile 138, 12. State v. Graham, supra. a 22. ces v. Zimmerman, 56 Pa. 
41 S.D. 231 (where telephone com- 1g) Seclietatutor i's uper. . 

: . provisions. : 
pahy employees clearing way for tel- y 4h, 
ephone line along section line de- 14. Rex v. Adamson, 9 Sask.L. 91. nian Gin oon ts ee pore © 
parted from section line and ont tim, |_,15 State v. Burns, 24 N.E. 154,|/[cert den’101 So. 824, 212 Ala. 130]. 
123 Ind. 427; Ryan v. State, 31 N.E. Ill.—Freeman v. Wright, 113 Il. 


witness, superintendent who directed 
employees to clear way, but was not 
present in person and had not direct- 
ed them to vary from section line, 
was not guilty of willful or malicious 
trespass). 


98. Com. v. MacDonald, 97 Pa.Su- 
per. 223. 


99. Long v. State, 28 So. 775, 42 
Fla. 509. 


1. Peo. v. Kane, 29 N.H. 1015, 131 
IN. Ye clit 27. Amis Re 574,510 0N. YY ier, 
107 (jury should have been permit- 
‘ted to determine whether defendant’s 
destruction of plaintiff’s boat, which 
he had persistently placed in the wa- 
ters of defendant’s pond, was justifi- 
able). 


2. Peo. v. Franco, 23 PortoRico 
509 (where employee of electric com- 
pany entered on private property to 
eut fronds of coco palms which by 
contact with electric wires was caus- 
ing a short circuit and that was the 
only way they could be reached). 


8. Mettler v. Peo., 86 IJl.App. 324 
[aff 25 N.H. 748, 135 Ill. 410]. 


4 State v. Cockfield, 49 S.C.L. 53, 


5. Holland: vy. State, 35 So. 1009, 
139 Ala. 120. 


6. Holland v. State, supra. 


7. Davis v. State, 41 So. 681, 146 
Ala. 120. 


8. Commonwealth v. 
97 Pa.Super. 223. 


9. Randle v, State, 46 So. 759, 155 
Ala. 121. 


MacDonald, 


10. Johnson v. State, 61 Ala. 9; 
Long v. State, 28 So. 775, 42 Fla. 
509. 

11. State v. Graham, 53 N.C. 397. 


1127, 5 Ind.App. 396; Knight v. State, 
2 So. 252, 64 Miss. 802. 


16. See infra notes 17-19. 


17. Randle v. State, 46 So. 759, 155 
Ala. 121; Bentley v. State, (Ala.) 39 
So. 649; Wright v. State, 34 So. 238, 
136 Ala. 139; Burks v. State, 23 So. 
530, 117 Ala. 148; Lawson v. State, 
14 So. 870, 100 Ala. 7; Raiford v. 
States. 39 So. (89th or Mass.) 18 Dor 
Knight y. State, 2 So. 252, 64 Miss. 
802. See Withers v. State, 25 So. 
568, 120 Ala. 394 (where the court 
said that cases might arise where a 
perfect legal title in defendant would 
not justify his entry upon land aft- 
er warning). But see Watson v. 
State, 63 Ala. 19 (where the court 
said the indictment cannot be sus- 
tained if the entry was made after 
warning by one who had or claimed 
actual possession, if title and right 
of entry were in defendant). 


18. State vy. Campbell, 45 S.B. 344, 
183 N.C. 640; State v. Fender, 34 S. 
E. 448, 125 N.C. 649; State v. Howell, 
12 S.HE. 569, 107 N.C. 885; State v. 
Marsh, 91 N.C. 6382. 


“Tf the defendant has a better ti- 
tle than the prosecutor to the prem- 
ises or to the possession thereof, he 
can assert it by due course of law, 
but he cannot do so by violating the 


criminal law of the State.” State v. 
ELOVIS, 0's Ns Oat ha tau ee ' 

19, Deaderick v. State, 122 S.W. 
975, 122 Tenn. 222. 

20. Rhodes v. McWilson, 69 So, 


69, 192 Ala. 675 (where defendant by 


mistake built house on another’s 
land). 
White v. State, 14 Tex.App. 


21. 
449, 


App. 159. 
Miss.—Guthrie v. State, 47 So. 639. 


N.C.—State v. McCracken, 24 S.E. 
530, 118 N.C. 1240; State v. Glenn, 23 
S.E. 1004, 118 N.C. 1194. 


Tex.—Hames v. State, 81 S.W.. 708, 
46 Tex.Cr. 562. 


[a] Ilustrations.—License is good 
defense to prosecution for: (1) Re- 
moving a fence. State v. MeCrack- 
en, 24 S.E. 530, 118 N.C. 1240. (2) 
Tearing down a fence. Hames vy. 
State, 81 S.W. 708, 46 Tex.Cr. 562. 


{b] License from tenant in pos- 
session is sufficient, although the 
owner forbids the act. Wreeman vy. 
Wright, 113 Ill.App. 159; State v. 
Lawson, 7 S.E. 905, 101 N.C. 717, 9 
Am.S.R. 42. 


[ec] Conditional sale-—Where ma- 
chinery was sold under a contract 
providing that title should remain in 
the vendor, and giving the vendor a 
right to enter on the premises and 
remove the machinery, and a deed of 
trust was also executed to vendor, 
vendor’s agent, who, as substituted 
trustee, entered upon vendee’s prem- 
ises after default and removed part 
of the machinery was not guilty of 


trespass. Guthrie v. State, (Miss.) 
47 So. 639. 
[d] Unauthorized lease.—Under a 


statute prohibiting trespasses with 
no bona fide claim or color of title, 
where defendant was a tenant of a 
guardian, the fact that the guard- 
ian had no authority to rent the 
premises without an order from the 
court of ordinary would be immate- 
rial if defendant did not know that 
such was the case. Hayes v. State, 
79 S.E. 761, 13 Ga.App. 647, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 325-928) 
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but not to persons other than the licensee,24 or for 


acts not within the scope of the license,?> or done 
after it has been revoked.?® 


[§ 326] d. Legal Cause or Good Excuse. Legal 
cause or just excuse is expressly a defense under some 
statutes.27 Under such a statute, if defendant has 
a good excuse, it is not necessary that he should 
also have legal cause.2® Necessity for crossing prose- 
eutor’s land which could be obviated is not legal 


— cause or good excuse.29 


[§ 327] D. Prosecution and Punishment—1. Na- 
ture and Form of Proceeding. When the statute de- 
clares the act a misdemeanor the proceedings are of 
a criminal nature and should be conducted in the 
name of the state.*° Under the Pennsylvania stat- 
ute relative to trespass on posted lands,?1 it has 
been held that the offense is a public one,®? and that 
the prosecution is properly brought in the name of 
the state,** or in the name of the owner or lessee,?4 
and that in either case it should be brought for the 
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tion, and cannot be removed to a court of record,?® 
but, under Canadian statutes, summary proceedings 
for willful injury to property cannot be maintained 
when defendant acted under a fair and reasonable 
supposition of right.27 Under Canadian statutes re- 
lating to trespass on railroad tracks, an arrest is nec- 
essary before a justice of the peace has jurisdiction 
to proceed to a summary conviction.?8 


[§ 328] 2. Affidavit or Complaint, and Warrant— 
a. In General—(1) Affidavit or Complaint. In prose- 
cutions for trespass begun before a justice of the 
peace, or other inferior court, by affidavit, or com- 
plaint and warrant, the affidavit or complaint must 
state, with definiteness?® and certainty,*® every sub- 
stantial matter necessary to constitute the offense 
as defined by statute.41 Thus the affidavit should — 
state the name of the owner of the property,*? and 
specify the injury to the property*? and the amount 
of the damage,** and state the value of the property 
when the court’s jurisdiction is dependent thereon,*® 


| 
3 
q 


use of the school district.?® 


fe] Permission after entry.— 
Where defendant’s agent permitted 
discharged employee to get his clothes 
and wind up his business the em- 
ployee’s entry, though made before 
the permission was granted, was not 
a trespass, where he made but one 
entry and his movements thereafter 
for purpose stated were continuous. 
Central Iron & Coal Co. v. Wright, 101 
So. 815, 20 Ala.App. 82 [cert den 101 
So. 824, 212 Ala. 130]. 


24. Cross y. State, 41 So. 875, 147 
Ala. 125. 

25. See cases infra this note. 

[a] License to cut trees.—(1) Li- 


cense to cut trees merely is not a 
defense to a wanton cutting of orna- 
mental trees. Com. v. Clark, 3 Pa. 
Super. 141. (2) One who conveyed 
land to another, reserving the timber 
and the right to enter to cut and re- 
move it, is guilty of criminal tres- 
pass for breaking a gate and fence 
upon the premises, since his right 
of entry was a mere license for one 
particular purpose. Miller v. State, 
159 S.W. 1125, 109 Ark. 362. 


[b] Visitors of tenant cannot tres- 
pass on cultivated lands in going to 
and from the tenant’s house, but 
must confine themselves to the prop- 
er means of approach and departure. 
Horsely v. State, 84 S.E. 600, 16 Ga. 
App. 136. F 


26. Cross v. State, 41 So. 875, 147 
Ala. 125: 


27. See statutory provisions. 


[a] What is legal cause or good 
excuse.—(1) Statutory authority to 
enter is sufficient. State v. Simons, 
40 So. 662, 145 Ala. 95. (2) Person 
invited or directed by member of Na- 
tional Guard, stationed on defendant’s 
premises to go thereon had legal 
cause or good excuse for going on 
the premises. Sloss-Sheffield Steel & 
Tron Co. v. Devaney, 66 So. 523, 189 
Ala. 564. (3) Where discharged em- 
ployee was warned to stay off em- 
ployer’s premises, his return thereto 
for bona fide purpose of securing his 
clothing and of closing up his busi- 
ness, was made under “‘good excuse. 
Central Iron & Coal Co. v. Wright, 
101 So. 815, 20 Ala.App. 82 [cert den 
101 So. 824, 212 Ala. 130]. 


28. Central Iron & Coal Co. v. 
Wright, supra (“legal cause” and 
“sood excuse” as used in the statute 


In Pennsylvania, the 
proceeding is in the nature of a summary convic- 


are not equivalent). 


29. Wilson v. State, 6 So. 394, 87 
Ala. 117. 

30. Gilmore v. Dawson, 64 Mo. 310. 

Sl. Act April 14, 1905, P.L. p 169 


S87 1 2 (18) PS ssa sett, sala ye 


32. Com. v. Peaco, 19 Pa.Dist. 880. 
But see Butler v. Pennsylvania R. 
Co., 15 Pa.Dist.&Co. 357 (holding that 
the Pennsylvania statute merely pro- 
vides a penalty recoverable in a civ- 
il action). 


[a] Proceeding is not gui tam ac- 
tion although the fine is, by statute, 
given to the school district. Com. v. 
Shippey, 3 Pa.Dist.&Co. 842. 

33. Com. v. Zdnosky, 21 Pa.Dist. 
1052; Com. v. Peaco, 19 Pa.Dist. 880; 
Com. v. Shippey, 3 Pa.Dist.&Co., 842. 


34. Com. vy. Zdnosky, 21 Pa.Dist. 
1052. 
35. Com. v. Zdnosky, supra. 


Penalty see supra § 276. 
36. Com. v. Church, 42 Pa.Co. 375. 


37. Rex v. Adamson, (Sask.) 25 Can. 
Cr.Cas. 440 (where evidence rais- 
ed inference that defendant acted un- 
der fair and reasonable supposition 
of right, and there was no evidence 
to the contrary, justices were with- 
out jurisdiction). 


38. Reg. v. Hughes, 26 Ont. 486. 


39. State v. McKee, 10 N.E. 405, 
109 Ind. 497. 


40. State v. Young, 52 N.E. 760, 
21 Ind.App. 546; Binhoff v. State, 90 
P. 586, 49 Or. 419, (holding necessary 
the certainty which is required in an 
indictment). 

41. See cases infra this note, and 
notes 42—45. 


[a] Negativing exceptions.— 
Where the ‘statute denounces acts 
done only by persons of a particular 
class, and under particular conditions, 
the exceptions constitute a material 
part of the offense and must be neg- 


atived. Binhoff v. State, 90 P. 586, 
49 Or. 419. 
[b] Entry on forbidden land.—(1) 


In a prosecution for entering upon 
land after being forbidden to do so, 
an affidavit which does not allege 
that the land on which accused en- 
tered was the land upon which he was 
forbidden to enter is fataliy defective. 


and identify or describe the premises, although a gen- 
eral description will suffice.*¢ 


The affidavit is gen- 


State v. Young, 52 N.E. 760, 21 Ind. 
App. 546. (2) An allegation that the 
lawful occupant of the land forbade 
the entry thereon is sufficient as 
against a special plea in bar that 
ownership was in a third person, as 
the fair inference is that the person 
alleged to be the lawful occupant was 
a tenant lawfully in _ possession. 
feate v. Burns, 24 N.E. 154, 123 Ind. 


[c] Posting of notices must be 
averred in proceeding under statute 
prohibiting trespass on posted land. 
Com. v. Simon, 22 Pa.Dist. 83. 


[d] Allegation of possession of 
agent for the owner named, is suffi- 
cient. State v. Yellowday, 67 S.E. 
480, 152 N.C. 798. 


[e] Characterization of acts.—In- 
formation before a justice of the 
peace for threatening to tear down 
a wall was void when the statutes 
under which it was sought to be sus- 
tained used the words “unlawfully 
and maliciously” and ‘willfully and 
maliciously” and neither ‘of such 
terms was used in the information. 
Hewitt v. Newburger, 36 N.E. 593, 
141 N.Y. 542. 


42. Withers v. State, 23 So. 147, 
117 Ala. 89. 


43. State v. McKee, 10 N.E. 405, 
109 Ind. 497. ; 


44 State v. McKee, supra. 


45. Nation v. D. C., 34 App.D.C. 
453, 26 L.R.A.N.S. 996 (where, under 
the statute, the punishment, if the 
value exceeded thirty-five dollars, was 
such as to require prosecution by in- 
dictment). See Kingston vy. Wallace, 
25 N.B. 573 (failure of information 
to allege value of property damaged 
was an irregularity only and did not 
render the warrant void). 


46. Randle v. State, 46 So. 759, 155 
Ala. 121; Mayhall v. State, 41 So. 290, 
146 Ala. 124; State v. French, 22 N. 
BH. 108, 735, 120 Ind. 229; Fogarty v. 
State, 9 OhioS.&C.P. 477, 6 OhioN.P. 
248, 

[a] Affidavits held sufficient: (1) 
Affidavit stating merely name of 
owner and county. Randle v. State, 
46 So. 759, 155 Ala. 121. (2) Affidavit 
describing land merely as four speci- 
fied government subdivisions. May- 
hall v. State, 41 So. 290, 146 Ala. 124. 
(3) Affidavit describing the land as 
being in K County, Ind., and as “land 
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erally considered sufficient however when it follows 
the language of the statute,*? or substantially does 
so,#® and an affidavit may be sufficient on collateral 
attack though not following the language of the 
statute.49 The affidavit may be taken by a justice of 
the peace and need not be made by an officer.°° 


[§ 329] (2) Warrant. As, in some jurisdictions 
at least, the warrant in a prosecution before a jus- 
tice of the peace answers the purpose of an indict- 
ment,°1 it too must state an offense;°? but this re- 
quirement is satisfied when the warrant incorporates 
the allegations of the complaint or affidavit by refer- 
ence,°? and details and circumstances need not be 
alleged.54 The failure of the warrant to allege 
the value of the property damaged has been held 
merely an irregularity not invalidating the warrant.°° 


[§ 330] b. Amendments. Amendments of both the 
affidavit and warrant are freely allowed.°® 


[§ 331] 3. Indictment or Information—a. Requi- 
sites and Sufficiency in General. The tests applicable 
to indictments and informations generally,°* apply in 
passing on the sufficiency of an indictment or infor- 
mation for trespass.°® Thus, an indictment must set 
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scription of the offense charged,®® and is bad if its — 
allegations, when taken as true, are not inconsistent — 
with the innocence of accused,®® but it is generally 
sufficient if an offense is charged with such cer- 
tainty as to apprise accused of the offense charged 

against him and enable the court to pronounce judg- 
ment according to the law of the case.°t Mere mat- 
ters of evidence need not be alleged,*? nor need de- 

fenses be anticipated.** 


Following language of statute. : 
generally sufficient if the allegations are couched in 
the language of the statute creating the offense,** 
but not. where the statute does not specify the par-— 


ticular act$ which constitute the offense,°® or where | 


the construction placed upon the statute by the 
courts is narrower than the broad meaning of the 
words used.°* It is not necessary to use words 
used in the statute where they form no element or 
ingredient of the offense.°* 


Negativing exceptions. Exceptions must be nega- 
tived when, in the enacting clause, the statute makes 
them a part of the description of the defense,** and 
when negation is necessary, all the exceptions must 


[§§ 328-331 | 


An indictment is | 


out every matter which is necessary to give a de- 


known as Sandborn Children’s Park, 
of which these affiants are the oc- 
cupants and the trustees.’”’ State v. 
Anderson, 98 N.E. 289, 177 Ind. 437. 


47. Woodruff v. State, 54 So. 240, 
170 Ala. 2; Mayhall v. State, 41 So. 
290, 146 Ala. 124; Holland v. State, 
35 So, 1009, 139 Ala. -120; State v. 
Maddox, 85 Ind. 585 (where the word 
“unlawfully” does not annear in the 
statute, it need not be used in the 
affidavit). But see Reg. v. Spain, 18 
Ont. 385 (charge in the language of 
the statute that defendant unlawfully 
committed damage to real and per- 
sonal property of a named company 
was insufficient when not alleging the 
particular act committed by defend- 
ant and the particular nature and 
quality of the property). 


4g. State v. French, 22 N.E. 108, 
735, 120 Ind. 229; State v. Yellowday, 
Gu US. Ee 480, 152 NeC. 198; “State v. 
Tenny, 36 S.E. 555, 58 S.C. 215 [foll 
State v. Hallback, 18 S.E. 919, 40 S.C. 
298]. 


[a] TIllustrations.—(1) Allegation 
of “trespass after notice” is a suffi- 
ecient allegation of entry “after no- 
tice from the owner or tenant pro- 
hibiting the same,’ as specified in 
the statute. State v. Tenny, 36 S.E. 
555, 58 S.C. 215, [foll State v. Hall- 
back, 18 S.E. 919, 40 S.C. 298]. (2) 
Affidavit, charging that, defendant 
knowingly entered upon lands of af- 
fiant and cut down wood or timber 
growing thereon with intent to re- 
move and appropriate same to his 
own use, charged an offense. Dunn 
v. State, 79 So. 152, 16 Ala.App. 478. 


49. Mooneyham v. Bowles, 72 So. 
931, 72 Fla. 259 (affidavit charging 
entry on inclosed premises after 


warning but not alleging entry was 
wilful). 


“It is difficult to perceive how an 
entry by one upon the inclosed prem- 
ises of another after having been 
forbidden so to enter could be other- 
wise than wilful unless the accused 
was mentally irresponsible.” Moon- 
eyham y. Bowles, supra. 


50. Lindley v. State, (Tex.Cr.) 44 
S.W. 165. 


be negatived.®® 


51. State v. Winslow, 95 N.C. 649. 


52. Hewitt v. Newburger, 36 N.E. 
593, 141 N.Y. 542; State v. Whitaker, 
85 N.C. 566. 


[a] Characterization of acts.— 
Warrant for threatening to tear down 
a wall was void when the statutes 
under which it was sought to be 
sustained used the words ‘unlawfully 
and maliciously’ and “willfully and 
maliciously” and neither of such 
terms was used in the warrant. Hew- 
ae Sie eee 36 N.E. 593, 141 N. 

cy 12) . 


53. State v. Yellowday, 67 S.E. 480, 
ig 793; State v. Winslow, 95 N. 


54. Peo. v. Upton, 9 N.Y.S. 684, 55 
Hun 612. See Lindsay v. West, 64 
S.E. 1005, 6 Ga.App. 284 (warrant 


charging the offense of “trespass” 


charges a crime). 


oo Kingston v. Wallace, 25 N.B. 
56. Holland v. State, 35 So. 1009, 


139 Ala. 120; Wright v. State, 34 So. 
233, 136 Ala. 139; State v. Yellow- 
day, 67 S.E. 480, 152 N.C. 793; State 
v. Smith, 9 S.E..200, 108 N.C. 410. 


[a] Order as self-executing.—An 
order of court authorizing an amend- 
ment is self-executing and the amend- 
ment will be considered made, al- 
though it is not actually made. State 
a 67 S.E. 480, 152 N.c. 


_57. See Indictments and Informa- 
tions §§ 81-311. 


58. See cases infra this note; and 
notes 59-63. 


[a] Forms of indictments and in- 
formations held sufficient.—McQueen 
v. State, 65 So. 310, 10 Ala.App. 244; 
State v. Hooker, 81 S.W. 231, 72 Ark. 
382, 383; Tufts v. State, 27 So. 218, 
41 Fla. 663, 664; State v. Marlett, 26 
Ind. 198; State v. Merrill, 3 Blackf. 
(Ind.) 846; Hannel v. State, 4 Ind. 
App. 485, 30 N.H. 1118; State v. Ricks, 
110 So. 416, 162 La. 265; State v. 
Whitehurst, 70 N.C. 85. 


59. State v. Bullard, 72 N.C. 445. 


In Texas, in negativing consent by 


60. Stribbling v. State, 56 Ind. 79 
(allegation of unlawful removal of 
rails from a fence is insufficient un- 
der a statute making punishable the 
unlawful removal of any valuable ar- 
ticles from land, as the rails might 
have been removed from one part of 
the fence to another, or simply 
thrown upon the ground). 


61. State v. Watrous, 13 Iowa 489; 
State v. Whitehurst, 70 N.C. 85. 


62. State v. West, 10 Tex. 553. 


63. Bellinger v. State, 9 So. 399, 
92 Ala. 86; State v. Whitehurst, 70 
N.C. 85; State v. West, 10 Tex. 553. 


64. Ala.—Brown v. State, 14 So. 
761, 100 Ala. 92. 


Ark.—State v. Hooker, 81 S.W. 231, 
72 Ark. 382. 


Fla.—Long v. State, 28 So. 775, 42 
Fila. 609; ‘Tufts’ v." State, 27 Somes: 
41 Fla. 668. 


Ill.—Mettler v. People, 25 N.E. 748, 
135 Ill. 410. 


PRCA once ccs 2 v. Watrous, 13 Iowa 


Kan.—State v. Blakesley, 18 P. 170, 
39 Kan. 152. 


Tex.—State v. West, 10 Tex. 553. 


65. Com. v. Moore, 30 S.W. 873, 
BG, Iya oe 
66. Bates v. State, 31 Ind. 72. 


67. Dye v. Com., 7 Gratt.-(Va.) 662 
(so holding as to words inserted by 
the legislature out of abundant cau- 
tion to exclude any inference of an 
intention to confound malicious tres- 
passes and felonies). 


68. State v. Bullard, 72 N.C. 445 
(entry “without a license therefor’). 


69. See cases infra this note. 


Ca] Thus (1) under a statute for- 
bidding hunting on inclosed lands 
“without the consent of the owner or 
person in charge” non-consent of both 
must be alleged. State v. Sparrow, 52 
Mo.App. 374; Boubel v. State, 221 S. 
W. 290, 87 Tex.Cr. 360; Holtzgraft v. 
State, 5 S.W. 117, 23 Tex.App. 404. 
(2) However, it has been held that 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 331-335] 


the persons whose consent would constitute a de- 
fense, they must be named.7° An allegation that 
the act was done without the consent or permission 
of the owner or his agent sufficiently alleges that it 
was “without a license from competent authority.”7! 
When the facts alleged are inconsistent with the 
exception, failure to negative it in express terms is 
not fatal.7? 


Indorsement on indictment. It has been held that 
a statutory requirement that the name of the prose- 
cutor be indorsed on the indictment or information 
is not applicable to a prosecution for trespass to 
school lands,7? and that a statute requiring the 
prosecutor’s name to be indorsed on indictments for 
“trespass” does not apply to an indictment for pass- 
ing a counterfeit coin.*4 


[§ 332] b. Particular Allegations—(1) The Act. 
While the means employed by accused in committing 
the trespass need not ordinarily be alleged,’®> where 
the statute is directed against the doing of a specific 
act, the indictment must charge a doing of that 
specific act.7° Thus, under statutes which punish 
acts of mischief to land and its products after an 
unlawful entry thereon, such an entry is an essen- 
tial part of the offense, and must be alleged.77 When 
the time of doing the act is an element of the offense 
under the statute, it must be alleged.7® Where the 
statute specifies two or more acts, the doing of all 
may be alleged in the same indictment, especially 
when they may be taken together, and considered 
as one continuous act,7® and a misjoinder is not fatal 
when not prejudicial to the interests of accused,®° 
but under a statute specifying two acts in the con- 
junetive, an indictment which charges the doing of 
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one only is fatally defective.®1 


[§ 333] (2) Breach of the Peace. As, at common 
law, a breach of the peace or an act tending to create 
a breach of the peace is an essential element of a 
criminal trespass,® it should be alleged.*? It is not 
a sufficient allegation of a breach of the peace to al- 
lege that property was taken from the possession 
of the owner,** or with force and arms.*® 


[§ 334] (3) Designation of Party Injured. The 
name of the owner of the property upon or against 
which the alleged trespass was committed, or, as 
sometimes stated, the name of the injured party, 
must be stated in the indictment.8® A general alle- 
gation of ownership is, however, sufficient,’? and the 
person in possession, such as the lessee, may prop-. 
erly be described as the injured party when the of- 
fense is one against possession.§8 An allegation of 
ownership in several persons should show whether 
the property was owned jointly or severally.8® It 
has been held that an allegation that the land be- 
longs to the estate, or to the estate and heirs, of 
a named person is sufficiently definite,®° but that it 
is improper to allege title in an executor without 
showing that the will vested title in him; the prop- 
er averment being one of ownership in the devisees 
or heirs.°t In Texas, under a statute so providing, 
as to erimes generally,®? ownership of the separate 
property of a married woman may be alleged either 
in her or her husband.°? 


[§ 335] (4) Description of Property Injured. 
The property injured must be described®* with par- 
ticularity and accuracy where the offense is against 
a particular kind of property;®* but otherwise only 


the want of consent of the lessor or 
person in control need be alleged only 
when the person in possession is the 
lessor or is simply in control. Haynie 
v. State, 45 Tex.Cr. 204, 75 S.W. 24 
(where prosecuting witness was the 
owner and the information charged 
trespass was without his consent). 


70. Boubel v. State, 221 S.W. 290, 
87 Tex.Cr. 860 (holding also that 
when D was named as the lessee, an 
allegation negativing consent of the 
“owner, lessee, proprietor, agent in 
charge” could not be sustained on the 
theory that all of these terms re- 
ferred to D). 


71. State v. Marlett, 26 Ind. 198. 


72. See State v. Ricks, 110 So. 416, 
162 La. 265 (where statute relative to 
taking possession of land did not 
apply if the possession had continued 
for one year without disturbance and 
although the information failed to 
charge that the possession had not 
continued for one year the dates al- 
leged showed that it had not). 


73. State v. Brown, 10 Ark. 104; 
State v. Roberts, 11 Mo. 510. 


74. Gabe v. State, 6 Ark. 540. 
75. State v. Merrill, 8 Blackf. 
(Ind.) 346. 


76. See cases infra this note. 


[a] Cutting down trees.—An al- 
legation that accused “cut” a timber 
tree is insufficient under a statute au- 
thorizing the infliction of punishment 
upon one who shall ‘‘cut down” a tree. 
Maskill v. State, 8 Blackf. (Ind.) 299. 


[b] "Trespass after notice and 
warning.—Where under the statute, 
the offense consists of an entry with- 


out the owner’s consent after notice, 
or failure to depart after notice, an 
indictment not alleging either of such 
acts, but merely an entry on the in- 
closed lands of another is insufficient. 
eyaee v. State, 58 So. 99, 101 Miss. 
362. 


77. State v. Scott, 68 Ind. 267; 
Arbuckle v. State, 32 Ind. 34; Com. 
v. Dougherty, 6 Gray (Mass.) 349. 


78. Musgrove v. State, 35 So. 884, 
139 Ala. 137 (trespass within six 
months after warning). 


79. State v. Watrous, 13 Iowa 489; 
State v. Myers, 20 Mo. 409. 


80. Long v. State, 28 So. 775, 42 
Fila. 509. 


81. State v. Moultrieville, 24 S.C. 
L.. 158. 


g2. See supra § 300. 
83. See infra notes 84, 85. 


84. State v. Watkins, 4 Humphr. 
(Tenn.) 256; State v. Farnsworth, 10 
Yerg. (Tenn.) 260. 


85. State v. Farnsworth, supra; 
Com. v. Israel, 4 Leigh (31 Va.) 675. 


86. Brown v. State, 85 S.E. 262, 16 
Ga.App. 268; State v. McConkey, 20 
Iowa 574; Adams v. State, 119 So. 
189, 152 Miss. 220. 


[a] Injury to fence.—Indictment 
for malicious injury to fence need not 
allege name of person owning land 
when it alleges name of owner of 
fence. Barber v. State, 155 N.E. 819, 
199 Ind. 146. 


87. State v. Pottmeyer, 30 Ind. 
287 (allegation that ice taken and re- 
moved was the property of the owner 
of the land is sufficient, as it will war- 


rant any proof by which its truth can 
be shown). 


88. Miller v. State, 159 S.W. 1125, 
a Ark. 362; State v. Mason, 35 N.C. 


89. McMillan v. State, 49 So. 680, 
160 Ala. 115 (holding allegation fatal- 
ly uncertain when the names of the 
different owners were not connected 
by the word “and’’). 


90. Boarman v. State, 48 S.W. 899, 
66 Ark. 65; State v. Paul, 47 N.W. 
773, 81 Iowa 596. 


91. McMillan v. State, 49 So. 680, 
160 Ala. 115. 


92. Code Cr. Proc. (1895) art 445 
(Vernon’s Ann. Code Cr. Proc. [1925] 
art 402). 


93. Hames v. State, 81 S.W. 708, 
46 Tex.Cr. 562. 


94. Long v. State, 28 So. 775, 42 
Fla. 509; Haworth vy. State, 168 S.W. 
859, 74 Tex.Cr. 488. 


[a] Description of “commons.”’— 
An indictment which alleges the tak- 
ing of earth and sand from land 
known as “the Commons,” owned by 
a county named and under the control 
of a person named, the mayor of a 
city named, is, as against a motion 
to quash, insufficient for failing to de- 
scribe the Commons. Haworth vw. 
State, 168 S.W. 859, 74 Tex.Cr. 488. 


95. Bates v. State, 31 Ind. 172; 
State v. Staton, 66 N.C. 640; McCau- 
ley v. State, 43 Tex. 374. See Peo. 
v. O’Brien, 26 N.W. 795, 60 Mich. 8 
(where in a prosecution for entering 
upon improved lands with intent to 
cut and destroy grain the court says 
that if the question had been properly 
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generally, no specific description being required, on 
account of the locality of the trespass being a minor 
element of the offense,®® and a statement of the coun- 
ty and state, coupled with the owner’s name, has been 
held sufficient in some jurisdictions,’ but insufficient 
in others.28 In Pennsylvania it has been held that 
the county must be stated,®® but in Alabama on ac- 
count of the necessity of a statement of venue be- 
ing dispensed with by statute, no more particular 
description is required than that the trespass was on 
the premises of another, who is named,’ and in lowa 
when venue has once been stated in the indictment 
it need not again be alleged.? It is sufficient to de- 
scribe lands in accordance with prevailing and ap- 
proved methods of designating lands.* An indict- 
ment need not describe land when it proceeds on 
the theory that the injury was to a fence, and not 
to the land.4 In Texas, hunting in a pasture con- 
taining two thousand acres or less and hunting in 
pastures of more than two thousand acres are cov- 
ered by different statutes,> and the information 
should show under which statute the prosecution 
is brought.® 


[§ 336] (5) Value of Property Injured. The 
value of the property need not be alleged,’ unless 
the statute requires it to be of some value,® or the 
fine to be imposed is regulated by the value of the 
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property.® An averment that timber was removed 
on a certain day and was worth a certain amount 
is a sufficient statement that it was worth that 
amount when it was removed,?® but an allegation 
that property detached from. the freehold was of 
less value than five dollars is not a sufficient alle- 
gation that its value to the owner before being de- 
tached was less than five dollars, as required by stat- 
ute.1# 


[§ 337] (6) Description of Injuries. The nature, 
character, and extent of the injury must also be 
stated,12 but reasonable certainty in this respect is 
all that is required.?? 


\ 

[§ 338] (7) Intent. Where the statute creating 
the offense,makes intent an element, the statutory 
language descriptive of the intent must be substan- 
tially followed in the indictment.1+ Thus, under a 
statute using the word “knowingly” an indictment 
using instead the word “unlawfully” was held in- 
sufficient,1> but the word “unlawfully” was held 
broad enough to include the words “wilfully” and 
“knowingly’’!* where the latter words were not used 
in the statute but had been read into it by judicial 
construction.1*7 Words such as “willfully,” which 
are not used: in the statute, need not be inserted in 
the indictment,*® and it is sufficient to employ the 
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raised it would be inclined to hold 
defendant entitled to a specific de- 
scription of the premises and of the 
kind of grain). 


[a] Sufficient allegation. — An 
averment that defendant cut down 
timber sufficiently indicates that it 
was standing or growing within the 
meaning of the statute. Boarman v. 
State, 48 S.W. 899, 66 Ark. 65. 


[b] Insufficient allegation. — (1) 
An indictment charging the carrying 
away of fence rails is not sufficient 
under a statute prohibiting, the car- 
rying away of timber as the terms 
are not synonymous. McCauley v. 
State, 43 Tex. 374. (2) When the 
word used in the statute in describ- 
ing the offense is “inclosure,” it is not 
sufficient to describe it in an indict- 
ment as a “field.” “The word ‘field’ 
has not as extensive a Signification 
as ‘inclosure,’ and therefore the terms 
are not equivalent, and the less can- 
not include the greater. The word 
‘field’ has no technical signification in 
jaw (1 Chit. Pr. 160), and we see by 
reference to Webster’s Dictionary 
that it has thirteen different mean- 
ings.” State v. Staton, 66 N.C. 640. 


96. Ind.—State v. Smith, 34 N.E. 
127, 7 Ind.App. 166; State v. Murphy, 
34 N.E. 248, 7 Ind.App. 44; Ostler v. 
State, 29 N.E. 270, 3 Ind.App. 122. 


La.—State v. Prince, 8 So. 591, 42 
La.Ann. 817.. 


Mo.—State v. Guernsey, 9 Mo.App. 
312. 


Ohio.—Fogarty v. State, 9 OhioDec. 
477, 6 OhioN.P. 248. 


Pa.—Moyer v. Com., 7 Pa. 439. 
"Tex.—State v. Warren, 13 Tex. 45. 


97. Winlock v. State, 23 N.W. 514, 
121 Ind. 531 [dist State v. French, 22 
N.E. 108, 735, 120 Ind. 229]; Newland 
v. State, 30 Ind. 111; State v. Smith, 
84 N.B. 127, 7 Ind.App. 166. See Gil- 
more v. Dawson, 64 Mo. 310 (where 
such a description in the complaint in 
a case erroneously conducted as a 


civil case was held sufficient). 


98. Morrow v. State, 86 S.E. 


280, 
17 Ga.App. 116; 


Heard v. State, 61 
S.E.- 1055, 4 Ga.App. 572; - Peo. v. 
Carpenger, 5 Park.Cr. (N.Y.) 228. 


99. Com, v..Simion, 22 Pa.Dist., 83. 


1. Watson v. State, 63 Ala. 19 [foll 
Owens v. State, 74 Ala. 401]. 


2. State v. Watrous, 13 Iowa 489. 
3. Long v. State, 28 So. 775, 42 Fla. 


509; Mitchell v. State, 77 S.E. 889, 
12 Ga.App. 557. 

_[a] ilustrations.—(1) Discrip- 
tion in accordance with system of 


surveying adopted by the United 
States held sufficient. Long v. State, 
28 So, 775, 42 Fla. 509. (2) An ac- 
cusation which described the land 
trespassed upon as a “certain field 
and cultivated land’ in “lot of land 
Number 91 in the 8rd _land district” 
of a given county, “and being known 
as five-acre tract No. 1196,’’ held not 
demurrable_ for insufficiency of de- 
scription. Mitchell v. State, 77 S.E. 
889, 12 Ga.App. 557. 


4 Barber v. State, 155 N.E. 819, 
199 Ind. 146. 


5. Vernon Pen. Code Annot. (1916) 
art 1255a. 


6. Boubel v. State, 221 S.W. 290, 
87 Tex.Cr. 360. 


7. Boarman v. State, 48 S.W. 899, 
66 Ark. 65. 


8. Gilreath y. State, 22 S.E. 907, 96 
Ga. 303. 


9. State v. Grewell, 19 Kan. 189. 
See State v. Shadley, 16 Ind. 230 (un- 
der statute providing for a fine of 
five times the value of the property 
injured the value constitutes the 
basis upon which punishment is esti- 
mated). 


[a] Fine based on damage.—Un- 
der a statute providing for the im- 
position of a minimum fine of double 
the amount of damage, there must be 
an averment either of the value of 


the thing injured, or the amount of 
damage committed. State v. Grewell, 
19 Kan. 189. < 


10. State v. Blackwell, 3 Ind. 529. 


11. McQueen vy. State, 65 So. 310, 
10 Ala.App. 244. 


12. Brown vy. State, 76 Ind. 85; 
State v. Aydelott, 7 Blackf. (Ind.) 
157. But see State v. Shadley, 16 Ind. 
230 (under a statute prescribing a 
fine of five times the value of the 
property, an information which states 
the value of the property need not go 
further and allege the damage to the 
owners of.the property). ‘ 


[a] Fine based on damag'e.—Under 
a statute providing for the imposi- 
tion of a minimum fine of double the 
amount of damage, there must be an 
averment either of the value of the 
thing injured, or the amount of dam- 
age committed. State v: Grewell, 19 
Kan. 189. 


13. Hannel vy. State, 30 N.E. 1118, 
4 Ind.App. 485; State vy. Watrous, 13 
Iowa 489. 


[a] Certainty.—An indictment for 
maliciously tearing down and remoy- 
ing a fence which stated amount of 
damage was not uncertain because it 
alleged damage both to the owner 
and to the property. Barber v. State, 
155 N.E. 819, 199 Ind. 146 (where the 
objection actually made seems) to 
have been that the indictment did not 
show whether thé damage alleged was 
to the fence or to the land). 


14. Com. v. Israel, 4 Leigh (31 
Va.) 675 (statute using the words 
“knowingly and wilfully without law- 
ful authority’’). 


15. State v. Arnold, 39 Tex. 74; 
State v. Stalls, 37 Tex. 440. 

16. State v. Hartman, 8 Baxt. 
(Tenn.) 384. 

17. Dotson v. State, 6 Coldw. 
(Tenn.) 545. 


18. Wilcher v. State, 44 Sm 
118 Ga. 196. ; emp nee 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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statutory language without enlargement.?® 


[§ 339] 4. Issues, Proof, and Variance. 
fense must be proved as charged in the indictment,?° 
and a material variance is fatal to conviction.?* 
Thus, there must be proof of ownership of the prop- 
erty trespassed on?? in some person other than de- 
fendant,”* and as alleged in the indictment.24 How- 
ever, matters which are not essential to the descrip- 
tion of the offense need not be proved as laid in 
the indictment,?> and under the provisions of some 
statutes, a variance which is not material to the 
merits of the ease may be cured by an amendment 


of the indictment.?® 


[§ 340] 5. Evidence—a. Presumptions and Bur- 
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The of- 


den of Proof. As in the case of criminal offenses 


19. Tufts v. State, 27 So. 218, 41 
Fla. 663. 
20. 


Ala.—Brunson y. State, 37 So. 
197, 140 Ala. 201. : 


Ga.—Sevy v. State, 71 Ga. 361. 


pape ety, ate v. McConkey, 20 Iowa 


N.C.—State v. Graves, 74 N.C. 396. 


Tex.—Spencer v. State, 215 S.W. 
966, 86 Tex.Cr. 197. 


[a] Illustrations.—(1) Person in- 
dicted for trespass cannot be con- 
victed upon testimony showing him 
to be guilty of simple larceny. Sevy 
v. State, 71 Ga. 361. (2) An indict- 
ment for cutting down and destroy- 
ing standing timber is not supported 
by evidence of carrying away of tim- 
ber. State v. McConkey, 20 Iowa 574. 
(3) In prosecution for hunting upon 
ineclosed lands of another without his 
consent, where defendant was _ in- 
formed against and tried under the 
statute relating to the larger class of 
inclosures, but the evidence shows 
that if he violated the law it was by 
hunting on the smaller class of in- 
closures, the judgment will be re- 
versed. Spencer v. State, 215 S.W. 
966, 86 Tex.Cr.R. 197. 


[b] Joint or several act.—When 
two persons were proceeded against 
jointly evidence showing separate 
trespasses and not showing that they 
acted in concert would not support a 
conviction. Com. v. Shippey, 3 Pa. 
Dist.&Co. 842. 


Burden of proving defenses see in- 
fra § 341. 


@1. Eubank v. State, 31 S.E. 741, 
105 Ga. 612; State v. Vincioni, 239 P. 
281, 30 N.M. 472. 


[a] Wariance as to posting.—Un- 
der complaint charging entry, without 
permission, of premises operated and 
posted by named corporation, it was 
variance to prove posting by another 
company. State v. Vincioni, 239 P. 
281, 30 N.M. 472. 


[b] Possession.—Where the infor- 
mation laid the possession jointly in 
five parties, while the uncontradicted 
evidence disclosed that the possession 
was in only one party, it was error 
to give the general affirmative charge 
for the state. Jones v. State, 85 So. 
834, 17 Ala.App. 442. 


Evidence sufficient to support ver- 
dict see infra § 343. 


22. Adams v. State, 119 So. 189, 
152 Miss. 220. 
23. Belverman v. State, 16 Tex. 


130; Werner v. State, 67 N.W. 417, 93 
Wis. 266. 


24. See cases infra this note. 
[a] When allegation not support- 


ed by proof.—(1) <A charge of a sin- 
gle act of trespass upon the’ lands of 
two persons is not supported by proof 
that the lands belong to one only. 
EKubank v. State, 31 S.B. 741, 105 Ga. 
612. (2) Nor is an allegation of 
ownership supported by proof of pos- 
session as agent, for whatever physi- 
eal occupancy and control the agent 
may have exercised was in his repre- 
sentative capacity and merely went 
to constitute the possession of his 
principal. Jackson v. State, 52 S.E. 
155, 124 Ga. 135. (38) -An informa- 
tion, alleging that the pasture on 
which accused was hunting had been 
leased to a named individual, who did 
not consent to the hunting, is not 
Supported by proof that the pasture 
was under the charge or management 
of one of two agents of the lessee 
who were not named in the informa- 
tion. Boubel v. State, 221 S.W. 290, 
87 Tex.Cr. 360. (4) Allegation of 
trespass on land of W. E. Dunn is 
not sustained by deed showing land 
belonged to W. Alonzo Dunn. Dunn 
v. State, 79 So. 152, 16 Ala.App. 478. 


[b] When allegation supported by 
proof.—(1) There is no variance be- 
tween an allegation of ownership and 
proof that the person in possession 
was a lessee. Fogarty v. State, 9 
OhioS.&C.P. 477, 6 OhioN.P. 248. (2) 
Nor between an allegation that the 
property belonged to a certain person, 
and proof that the title and manage- 
ment were in him and that other per- 
sons were interested in the profits 
thereof. Long v. State, 28 So. 775, 42 
Fla. 509 


25. Shrouder v. State, 49 S.E. 702, 
121 Ga. 615; Winlock v. State, 23 N.E. 
514, 121 Ind. 531. But see Evans v. 
State, (Tex.Cr.App.) 40 S.W. 988 
(holding that while it is not necessary 
for the information to designate the 
land on which the timber was cut 
by the name of the survey when the 
name of the survey is stated, it be- 
comes part of the description of the 
offense and must be proved). 


[a] Surplusage.—Unnecessary al- 
legations, which relate to no element 
which is a necessary ingredient of the 
offense charged, may be treated as 
surplusage and need not be proved. 


Shrouder v. State, 49 S.H. 702, 121 
Ga. 615. 

26. Knight v. State, 2 So. 252, 64 
Miss. 802. 

27. See Criminal Law § 998. 
_28. See cases infra this note. 

[a] Trespass after warning.—To 


establish the offense of trespass in a 
church after warning, possession of 
the church and warning by the duly 
constituted officers of the church, and 
the actual trespass on the premises 
within six months after the warning 
was given, must be proved. Huff v. 
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generally,?” the state, in a prosecution for trespass, 
is required to prove all the elements of the offense,?® 
and when it fails to do so the presumption of inno- 
cence requires an acquittal,?® but prima facie proof 
of the commission of the offense is sufficient to east 
upon defendant the burden of proving affirmative de- 
fenses, such as a right to enter, or a bona fide belief 
of a right to enter,?° supported by reasonable 
grounds,*? and the state need not assume the bur- 
den of showing the falsity of explanations given by 
accused when such explanations are not eredible.?” 


[§ 341] b. Admissibility. 
show the commission of the offense as charged is 
relevant and admissible,®? as is also evidence bear- 


Evidence tending to 


State, 77 So. 939, 16 Ala.App. 345. 


_[b] Cutting timber.—No convic- 
tion can be had under statute forbid- 
ding the cutting of “cypress timber, 
pine timber,” etc., on another’s land, 
in the absence of proof that the trees 
cut were of the kind specifically de- 
scribed therein. Barnett v. State, 87 
So. 421, 124 Miss. 884. 


[c] Proof of ownership.—In 2 
prosecution for usurping real prop- 
erty belonging to another the burden 
rested on the prosecution to prove 
that the land was not the property of 


defendant. U.S. v. Fuster, 2 Philip- 
pine 695. 
29. U.S. v. Fuster, supra. 


30. Owens v. State, 74 Ala. 401; 
Barber v. State, 155 N.H. 819, 199 Ind. 
146; State v. Wells, 55 S.H. 210, 142 N. 
C. 590; -State v. Durham, 28 S.E. 22, 
121 N.C. 546; Belverman v. State, 16 
Tex. 130. 


[a] Admission by defendant.—De- 
fendant, in prosecution for malicious 
trespass, admitting destroying fence, 
had burden of showing it was done 
under claim of right. Barber v. State, 
155 N.E. 819, 199 Ind. 146. 


31. Boykin v. State, 24 So. 141, 
40 Fla. 484; State v. Durham, 28 S.E. 
22, 121. N.C. 546. 


32. Long v. State, 28 So. 775, 42 
Fla. 509. 


33. Arrington v. State, 52 So. 928, 
168 Ala. 143; McMillan v. State, 49 
So. 680, 160 Ala. 115; Mayhall v. 
State, 41 So. 290, 146 Ala. 124; People 
v. O’Brien, 26 N.W. 795, 60 Mich. 8; 
Champion vy. State, 9 OhioCir.Ct. 627, 
6 OhiceCir.Dec. 777; Werner v. State, 
67 N.W. 417, 93 Wis. 266. 


[a] Presence on land after warn- 
ing.—That defendant’s gear and plow 
were seen on the land after he had 
been warned to quit was admissible 
to show that he was on the land after 
warning as was evidence that defend- 
ant asserted a claim to the land in @ 
conversation with the one in posses- 
sion, and said that he was going to 
get the land back. Arrington v. State, 
52 So. 928, 168 Ala. 143. 


[b] ®hreat by accused.—lIn prose- 
cution for hunting with firearms upon 
inclosed land of another without lat- 
ter’s consent, testimony that accused 
said he was going to kill all the birds: 
prosecutor had, held admissible. 
Hughes v. State, 279 S.W. 846, 103 
Tex.Cr. 38. 


{[c] Admissibility in connection 
with other cevidence.—In a prosecu- 
tion for unlawfully cutting timber, 
testimony that witness saw accused 
peeling trees on certain land, coupled 
with testimony of other witnesses 
that the first witness pointed out the 
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ing on the defenses of accused; 


abling the court to fix the punishment.*?*® 
dence is admissible when it tends to connect defend- 
ant with the commission of the offense,?® or to show 
his knowledge and intent,?7 or to disprove criminal 
Evidence that defendant acted 
on the advice of counsel has been held admissible on 
the question whether the act was malicious,*® but 
such evidence is not admissible where the facts are 
fully known to defendant, and the true conclusion 
to be drawn from the facts is not beyond the com- 
prehension of any person of ordinary intelligence.*° 
The evidence must ordinarily relate to the time and 


intent and malice.*8 


TRESPASS 


or evidence en- 
Thus, evi- 


place of the alleged trespass,*1 but evidence of the 


condition of damaged property several days after 
the trespass is admissible when the condition was 
unchanged,*? and defendant’s acts and declarations 


land to them, and that it was the land 
involved, was admissible. Meadors v. 
State, 197 S.W. 1153, 130 Ark. 471. 


84. Sloss-Sheffield Steel & Iron Co. 
v. Devaney, 60 So. 990, 7 Ala.App. 
457; Hayes v. State, 79 S.E. 761, 13 
Ga.App. 647; State v. Underwood, 37 
Mo. 225; Wise v. Com., 36 S.E. 479, 
98 Va. 837. 


[a] Good faith of defendant.—In 
a prosecution for trespass, any evi- 


dence tending to show that defend-_ 


ant’s possession either originated or 
was continued in good faith is rele- 
vant and competent. Hayes v. State, 
79 S.B. 761, 18 Ga.App. 647. 


[b] Invitation.—Proof that ac- 
cused was called to come on the prem- 
ises by military guards actually on 
duty on the premises, was admissible. 
Sloss-Sheffield Steel & Iron Co. v. 
Devaney, 60 So. 990, 7 Ala.App. 457. 


[ec] Corroborative evidence.—Tes- 
timony of a witness corroborating de- 
fendant’s testimony that he cut tim- 
ber only from a section on which he 
had a right to cut and did not cut 
any timber on the sections on which 
he was charged with cutting should 
not have been stricken out. Smith v. 
State, 155 S.W. 508, 107 Ark. 494. 


35. State v. Watrous, 13 Iowa 489 
(holding evidence of the value of the 
property injured admissible). 


36. See cases infra this note. 


[a] Illustrations.—(1) On a prose- 
cution for trespass in cutting timber, 
it is proper to admit evidence that 
stumps of trees were seen around 
where defendant’s wagon and team 
were seen standing, and that, within 
a few feet of the wagon, there was a 
tree cut into three sticks. Mayhall v. 
State, 41 So. 290, 146 Ala. 124. (2) 
Evidence that accused was engaged 
in the cross-tie business was admis- 
sible where other evidence tended to 
show that the place from which the 
timber was cut showed indications of 
hewing usually done in making cross- 
ties. McMillan v. State, 49 So. 680, 
160 Ala. 115. (8) Where the evi- 
dence tended to show that the place 
from which the timber was cut 
showed indications of hewing usual- 
ly done in making cross-ties, evidence 
was admissible that accused was en- 
gaged in the cross-tie business. Mc- 
Millan v. State, supra. 


87. Champion v. State, 9 OhioCir. 
Ct. 627, 6 OhioCir.Dec. 777 (evidence 
that previous prosecution against ac- 
cused for a similar trespass was set- 
tled by accused agreeing not to go 
on the land again). 


38. State v. Underwood, 87 Mo. 


225. 


39. Adams v. State, 11 OhioN.P.N. 
S. 11 (trial for malicious destruction 
of fence). 


49. Peo. v. Stevens, 16 N.EB. 53, 109 
N.Y. 159. See State v. Mallard, 57 
S.E. 351, 143 N.C. 666 (advice of coun- 
sel not a defense where defendant 
knew the land belonged ito another 
who had forbidden the entry). 


41. See cases infra this note. 


[a] hus (1) evidence of an of- 
fense committed after the issuance of 
the warrant is incompetent as a 
ground of conviction. Chappell v. 
State, 5 So. 419, 86 Ala. 54. (2) And 
in a prosecution for trespass after 
warning, an objection is properly sus- 
tained to a question asked defendant, 
whether an open space was not used 
by the public at will, where it did not 
appear with sufficient clearness that 
the space referred to was the space 
in respect to which the warning was 
given or where defendant was arrest- 
ed. Morrison v. State, 46 So. 646, 155 
Ala. 115. 


42. Territory v. Gallegos, 130 P. 
245, 17 N.M. 409 (prosecution for vio- 
lently opening a door). 


43. Territory v. Gallegos, supra. 


44. Morrison v. State, 46 So. 646, 
155 Ala. 115; Parham vy. State, 27 So. 
778, 125 Ala. 57; Harper v. State, 19 
So. 857, 109 Ala. 28; Bohannon v. 
State, 73 Ala. 47; Long v. State, 28 
So. 775, 42 Fla. 509; State v. Daven- 
port, 72 S:-E. 7, 156 N.C. 596; Com- 
mienweelts v. Quiggle, 19 Pa.Super. 


[a] Possession as collective fact. 
—Witness may state generally that 
he had possession, as such a state- 
ment is one of a collective fact rather 
than an opinion or conclusion. 
veves v. State, 34 So. 238, 136 Ala. 


[b] Knowledge of witness.—The 
fact that while witness testifies as to 
the ownership of the property alleged 
to have been taken by accused, he is 
unable to distinguish and separate it 
from other similar property, is no 
ground for excluding his tesittimony. 
hd v. State, 28 So. 775, 42 Ba. 


[c] Ownership without posses- 
sion. Where no claim of a previous 
actual possession by defendant is 
made, it is not error to exclude deeds 
or contracts for deeds to him or his 
vendor, as it is not the purpose of a 
criminal action of trespass to setitle 
all questions of title. Bentley v. 
State, (Ala.) 39 So. 649. 


a few hours before a trespass are admissible when > 
they tend to characterize the act.** 
with liberality in receiving evidence touching on the 
character and extent of the title and possession of © 
both prosecutor and defendant, as showing their 
respective rights and defendant’s good faith,** but 
it has been held that title or ownership based upon 
deeds cannot be shown by parol testimony with- 
out first laying the proper predicate,*® and that in ~ 
a prosecution for forcible trespass evidence to im- 
peach prosecutor’s title is inadmissible.*® 
other cases, civil and criminal,** the evidence must 
be relevant, and irrelevant evidence is inadmissible.*® 


The courts act 


As in 


[§ 342] c. Weight and Sufficiency. It is of course 
essential to a conviction that the evidence support 
the verdict.*® As is the ease in other criminal prose- 


{d] Constructive possession.—In 
a prosecution for going upon land 
with arms and ousting prosecutor’s 
agents in possession, evidence to 
show defendant’s constructive posses- 
sion of the part of the land tres- 
passed upon by the possession of an- 
other part under color of title was 
properly excluded asirrelevant. State 
v. Davenport, 72 S.E. 7, 156 N.C. 596. 


45. Withers v. State, 25 So. 568, 
120 Ala. 394. 


Parol evidence of title generally see 
Criminal Law § 1209; Evidence §§ 
1248, 1249. 


46. State v. Davenport, 72 S.E. 7, 
156 N.C. 596 (the only questions were 
whether prosecutor’s agents were in 
possession and whether defendant at- 
tempted to forcibly oust them). 


47. See Criminal Law § 1034; Evi- 
dence § 89. 


“48. See cases infra this note. 


[a] Evidence held irrelevant.—(1) 
In a prosecution by a landlord for an 
unlawful trespass upon lands in the 
possession of a tenant, the landlord’s 
testimony that the accused had been 
making trouble among his employees 
was irrelevant, and improperly ad- 
mitted. Mitchell v. State, 77 S.E. 889, 
12 Ga.App. 557. (2) Testimony that 
it was necessary to cross prosecutor’s 
property to reach the house of a third 
person did not raise any question of 
legal cause or good excuse when it 
was not testified that it was neces- 
sary to cross the particular lot, and 
hence testimony as to whether it was 
necessary for defendant to go to such 
third person’s house was _ irrelevant. 
ee v. State, 44 So. 150, 151 Ala. 

Oo. 

[b] Res inter alios acta.—A deed 
to the land trespassed on naming a 
grantee other than the prosecutor 
was res inter alios acta when not 
signed by defendant. Dunn y. State, 
79 So. 152, 16 Ala.App. 478. 


49. Jeter v. State, 75 S.W. 929, 
71 Ark. 472; Adams v. State, 11 Ohio 
or 11; Rex v. Adamson, 9 Sask. 


[a] Evidence held snufficient to 
sustain conviction. — Meadors v. 
State, 197 S.W. 1153, 180 Ark. 471; 


Wilcher v. State, 44 S.H. 995, 118-Ga. 
196; Cox. v. State, 31" Sikhy 650) 105 
Ga. 610; Hiders v. State, 161 S.E. 675, 
44 Ga.App. 451; Black v. State, 86 S. 
E. 659, 17 Ga.App. 294; Tyler v. State, 
76 S.E. 102, 11 Ga.App. 762; Russell- 
ville Home Tel. Co. v. Com., 109 S.W. 
340, 33 Ky.L. 132; Hughes v. State, 
279 S.W. 846, 103 Tex.Cr. 38; State v. 
Praul, 106 P. 763, 57 Wash. 198. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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eutions,°° defendant’s guilt must be proved beyond a 
reasonable doubt,°! but this does not mean that the 
jury must acquit in all cases depending upon circum- 
stantial evidence where accused denies the incrimi- 
nating cireumstanees.°? Title is frequently held to be 
sufficiently proved by parol evidence,®? or by evidence 
of possession,®* or by defendant’s oral admission.°® 
Intent may be sufficiently proved by the presumption 
which arises from the act itself,°* but the presump- 
tion of criminal intent arising from the act may be 
rebutted,®* and when the attending circumstances 
rebut the presumption of malice there must be other 
proof that defendant did not act in good faith.5§ 
Proof of immaterial matters does not vitiate the ver- 
dict where the state has, in addition, proved suffi- 
cient material matters to warrant a conviction.®® 


[§ 343] 6. Trial—a. Questions for Jury. It is the 
province of the jury to determine the guilt or inno- 
cence of accused by passing on the facts,°° and when 
there is evidence showing the commission of the of- 
fense a motion for a nonsuit or to dismiss is prop- 
erly denied.*t Thus, when there is evidence raising 
the issue it is a question for the jury whether de- 


[b] Evidence held insufficient to 
support conviction.—Foye v. State, 


139 So. 111, 24 Ala.App. 572; Sullivan | party’s rights. 


TRESPASS 


implied from facts showing a reck- 
less disregard of the 
Clark v. 
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fendant’s act was justifiable,*? whether defendant 
acted in good faith under a claim of right,®*? or wheth- 
er there was a fair and reasonable foundation for de- 
fendant’s belief that he had a right to do the act 
complained of.°+4 


[§ 344] b. Instructions. In accordance with the 
rules governing instructions in criminal cases gen- 
erally,®° the instructions should not only correctly 
define the elements of the offense,®* but state the law 
as to the defenses of aceused,®? where there is any 
evidence tending to sustain such defenses.*8 While 
the court should not charge upon the weight of evi- 
dence,®® it may enumerate acts and conduet which, if 
established by the evidence, would authorize a ver- 
dict of guilty,‘° and it is not error for the charge 
to assume a fact to be true when the case has been 
tried on that theory.74. An instruction on an is- 
sue in the ease is not erroneous because ignoring the 
presumption of innocence and the burden of proof 
when these matters are covered by other instruc- 
tions.*?, It is proper for the court to refuse a re- 
quested instruction which asserts no proposition of 
law,’* or which is misleading,’* or contains an er- 


S.B. 411, 17 Ga.App. 738; Werner v. 
State, 67 N.W. 417, 93 Wis. 266. 


{a] Willfulness.—In prosecution 


complaining 
State, (Ind. 


PTE I ECO RR a 


v. State, (Miss.) 107 So. 377; Haworth 


v. State, 168 S.W. 859, 74 Tex.Cr. 488. 
[ec] Sufficiency of evidence to 
prove particular facts.—Evidence 


held to show: (1) That defendant 
acted in good faith. Myers v. State, 
130 N.E. 116, 190 Ind. 269. (2) Prose- 
ecutor’s actual possession. State v. 
Earp, 145 S.E. 238, 196 N.C. 164. (3) 
That the land trespassed on was a 
validly located mining claim, to which 


the claimants had a possessory right.. 


State v. Praul, 106 P. 763, 57 Wash. 
198. (4) That the defendant acted 
under a fair and reasonable supposi- 
tion of right. R.v. Adamson, 25 Can. 
Cr.Cas. 440, 33 Wkly.R.. 566. 


{d] Insufficiency to prove particu- 
lar facts.—Evidence held insufficient 


to show: (1) Ownership of land. 
Jeter v. State, 75 S.W. 929, 71 Ark. 
472. (2) That defendants acted in 


good faith. Clark v. State, (Ind.App.) 
173 N.E. 601 [den reh 173 N.E. 233]. 
(3) Bona fide claim to land. State 
v. Calloway, 26 S.E. 46, 119 N.C. 864. 
(4) That telephone company super- 
intendent directed employees to vary 
from section line, or that he in any 
wise connived at such act. State v. 
Bonine, 170 N.W. 138, 41 S.D. 231. 


50. See Criminal Law § 1590. 


51. Howard v. State, 81 So. 345, 17 
Ala.App. 9; Mann y. State, 83 S.W. 
195, 47 Tex.Cr. 250. 


52. Long v. State, 28 So. 775, 42 
Fla. 509. 

53. Harper v. State, 19 So. 857, 
109 Ala. 28; Fogarty v. State,_9 Ohio 


S.&C.P. 477, 6 OhioN.P. 248; Belver- 


man y. State, 16 Tex. 130. 


54. Peo. v. Horr, 7 Barb. (N.Y.) 9. 
55. Welsh v. State, 11 Tex. 368. 
56. Campbell v. State, 56 S.E. 417, 


127 Ga. 307; Hannel v. State, 30 N.E. 
1118, 4 Ind.App. 485. See Walpole v. 
State, 9 Baxt. (Tenn.) 370 (applying 
a statute making an entry upon the 
premises of another, by one disguised 
or in mask, prima facie evidence of 
an intention to commit a felony). 


[a] Malice——Express malice need 
not be shown when the facts and cir- 
cumstances are such that the law 
will imply malice. Malice will be 
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App.) 173 N.E. 233 [reh den 173 N.E. 
601], (where defendants after they 
had been forbidden to enter on land 
and had been warned not to interfere 
with a fence deliberately destroyed it 
and went on the land). 


57. Campbell y. State, 56 S.E. 417, 
127 Ga. 307 (presumption is rebutted 
by proof that prosecutor and defend- 
ant were adjoining landowners and 
that both were so ignorant of the 
exact location of the true line between 
them that they frequently crossed it 
by mistake). 


58. Lossen v. State, 62 Ind. 437. 


59. Hames v. State, 81 S.W. 708, 
46 Tex.Cr. 562. 


60. Howard v. State, 81 So. 345, 
17 Ala.App. 9; Boykin v. State, 24 So. 
141, 40 Fla. 484; Commonwealth v. 
Quiggle, 19 Pa.Super. 343. 


[a] What constitutes cutting of 
trees..—Whether the placing of light- 
wood streaks upon timber for the 
purpose of procuring crude turpentine 
was a “cutting” of such trees as con- 
templated by statute relating to the 
unlawful entry upon and cutting of 
trees for the purpose of obtaining 
crude turpentine, ete., held for the 
jury. Howard v. State, 81 So. 345, 17 
Ala.App. 9. 

[b] Evidence held to make ques- 


tion, for jury.—Horne v. State, 147 S. 
BE. 536, 39 Ga.App. 406. 


6l. State v. Harp, 145 S.E. 23, 196 
N.C. 164. 
62. People v. Kane, 29 N.E. 1015, 


131, NeYe111, 27, Am.S.R: 574, LO N.Y. 
Cr. 107 (jury should have been per- 
mitted to determine whether defend- 
ant’s destruction of plaintiff's boat 
which plaintiff had persistently 
placed in defendant’s pond was jus- 
tifiable). 


63. State v. Faggart, 87 S.H. 31, 
ZO IN Ce Tot. 


64. Boykin v. State, 24 So. 141, 40 
Fla. 484. 

65. See Criminal Law §§ 2353- 
2496. 


66. Morrison v. State, 46 So. 646, 
155 Ala. 115; Boykin v. State, 24 So. 
141, 40 Fla. 484; Poole v. State, 88 


for trespass it is error not to instruct 
that passing over inclosed lands of 
another after being forbidden would 
not be violation of law unless willful. 
Fools v. State, 88 S.E. 411, 17 Ga.App. 


[b] Forcible trespass. — Charge 
defining forcible trespass as entry on 
land in possession of another, with 
force or demonstration thereof tend- 
ing to cause breach of peace, held 
proper under the evidence. State vy. 
Harp, 145 S.E. 23, 196 N.C. 164. 


67. Boykin v. State, 24 So. 141, 40 
Fla. 484; Thomas y. State, 112 S.W. 
1049, 54 Tex.Cr. 377. 


[a] Matters defeating defense.— 
When defendant claimed a right of 
way but there was evidence of aban- 
donment charge as to what would 
constitute abandonment and effect 
thereof was proper. Barber v. State, 
155 N.E. 819, 199 Ind. 146. 


683. Goldsmith v. State, 5 So. 480, 
86 Ala. 55; State v. Yellowday, 67 S. 
EB. 480, 152 N.C. 793; State v. Durham, 
28 S.E. 22, 121 N.C. 546. 


[a] Issue not raised by evidence. 
—Where, there was nothing to show 
that accused’s entry complained of 
was made under an honest belief that 
he had a right to enter, failure to 
charge on the issue of whether he en- 
tered in good faith was not erroneous. 
State v. Yellowday, 67 S.E. 480, 152 
N.C. 793. 


69. Haynie v. State, 75 S.-W. 24, 
45 Tex.Cr. 204 (instruction as to the 
kind of fence required to make an in- 
closure, within the meaning of the 
statute, is not on the weight of evi- 
dence). 


70. Cox v. State, 31 S.E. 650, 105 
Ga. 610. 
71. Barber v. State, 155 N.E. 819, 


199 Ind. 146 (where instruction was 
attacked as assuming that right of 
way claimed by defendant was a 
private one). 


72. Barber v. State, supra. 


73. Morrison y. State, 46 So. 646, 
155 Ala. 115. 


74. Morrison v. State, supra; 
v. State, 28 So. 505,,125 Ala. 89. 


Carl 
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roneous,’® or incomplete statement;"* or which is 
unwarranted by the evidence,** or which ignores 
part of the testimony.’® 


[§ 345] ¢. Verdict. A special verdict may be re- 
quired to state all the elements of the offense,’® 
together with the value of the property,*® but a gen- 
eral verdict of guilty need not state the value of 
the property when the punishment is not depend- 
ent on its value,! and a statute requiring the ver- 
dict to state the value has been held merely di- 
rectory.*2 Upon a joint indictment of several per- 
sons for trespass, part of them may be convicted 
and part acquitted.*? 


[§ 346] 7. Punishment. The punishment is of 
course regulated by statute,8* and must conform to 


SVR ey ee eee 


TRESPASS 


[§§ 344-34: 
the statute.®5 

[§ 347] 8. Review. In accordance with the rules 
applicable in eriminal cases generally,®® the court’s 


charge to the jury will be reviewed only when de- 
fendant takes exceptions®* which are sufficiently defi- 


nite and specific to point out the error complained — 


of.88 In Pennsylvania, an appeal from a convic- 
tion for trespass on posted land, is heard de novo, 
and hence defects in the complaint are not fatal.*° 
A conviction will not be reversed for trivial de- 
fects,°° nor for errors favorable to defendant.°? 


[§ 348] 9. Costs.°2 A statute making prosecutor | 
liable for the costs of a prosecution for trespass — 


does not apply to a prosecution for libel.®* 


XI. RIGHTS ACQUIRED BY TRESPASSERS 
[By Danie, O. OmER] - 


[§ 349] A trespass action settles nothing but the 
damages ‘sustained by the occupancy of the land up 
to the time of the trial.?* A mere trespasser on 
land aequires no rights in the property trespassed 
upon, against the owner of the land,®® nor right 
against the owner to compensation for benefit ren- 
dered by the trespass,°* the owner being entitled to 


[a] Possession by party cutting ; 404. Wis.—Warner v. Fountain, 28 Wis. — 
timber.—An instruction, on trial for 85. Schreitz v. State, 39 A. 453, 17 405. ; 
trespass after warning, that if, at the| pe) 1g (under a statute providing [a] Statement of rnle.——When one 


time of the warning, accused was in 
possession, cutting and removing 
timber, he must be acquitted though 
he was a trespasser, was properly re- 
fused as leading the jury to believe 
the cutting and removing of timber 
eonstituted actual possession in good 
faith. Hendley v. State, 57 So. 1017, 
8 Ala.App. 107. 


75, Morrison v. State, 46 So. 646, 


ized). 
3348 


Tex.App. 260 


that the justice finding a person guil- 
ty of trespass shall impose a fine of 
not more than five dollars and costs, 
a fine of the costs alone is unauthor- 


86. See Criminal Law §§ 3337, 


87. Clark v. State, 5 S.W. 115, 23 


the fruits of the trespass.°7 The recovery of a 


judgment for damages for a trespass to land does © 


not operate to transfer the title to the property to 


defendant, either before or after satisfaction,®® and © 
recovery of damages for the breaking and entering | 
only does not vest in defendant title to part of the © 
realty severed by him.®® Nor does the severance from 


trespasses upon the real property of 
another, such trespass in no way di- 
vests the owner of his title; but the 


for the injury committed. American 


110 Misc. 413. 


[b] Applications of rule. — (1) 
Preparing lana for a crop does not 
divest the true owner’s possession or 


trespasser must answer in damages © 


-Woolen Co. v. State, 180 N.Y.S. 759, © 


155 Ala. 115; Long v. State, 28 So. 
775, 42 Fla. 509. 


76. Maddox vy. State, 
122 Ala. 110. 


77. Long v. State, 28 So. 775, 42 
Bla.’ 509: 


78. Long v. State, supra. 


79. Commonwealth v. Percavil, 4 
Leigh (31 Va.) 686. 


Requisites of special verdict in 
criminal cases generally see Criminal 
Law § 2586. 


80. Long v. State, 28 So. 775, 42 
Fla. 509. 


81. State v. Gigher, 23 Iowa 318. 


82. Davis v. State, 214 S.W. 6, 139 
Ark. 175 (failure to find value of trees 
cut down did not invalidate verdict). 


[a] Wo prejudice results from an 
omission in the verdict of an express 
statement of the value of the prop- 
erty, where the property was alleged 
to be worth a certain amount, the evi- 
denee showed it to be worth that 
much, and the jury found defendant 
guilty as charged. Simpson v. State, 
COE SeW. 9e2,000 Ark, 19. 


83. Long v. State, 28 So. 775, 42 
Fla. 509. But see Commonwealth v. 
Shippey, 3 Pa.Dist.&Co. 842 (proof 
of separate trespasses will not sup- 
port conviction of persons proceeded 
against jointly). 


84. State v. Moultrieville, 24 S.c. 
L. 158; Jordan v. State, 9 Lea (Tenn.) 


26 So. 305, 


88. People v. Upton, 9 N.Y.S. 684, 
55 Hun 612. 


89. Commonwealth v. Austin, 25 
Pa.Dist. 33 (where complaint failed 
to allege the land was posted). 


90. See Commonwealth vy. Austin, 
supra (failure to bring proceeding to 
the use of the school district). 


91. -Tyler v. State, 76 S.m. 102, 11 
Ga.App. 762 (where defendant did not 
claim general contract of tenancy but 
merely that he had permission to 
sow a crop, and, though forbidden, he 
planted a second crop, he could not 
complain of instruction that law 
would imply that indefinite term con- 
tinued to end of year). 


92. In criminal cases generally see 
Costs §§ 788-868. 


93. 
222. 


Prosecutor’s liability in criminal 
cases generally see Costs §§ 797-S04. 


94. Brown v. Davis County, 195 N. 
W. 3638, 196 Iowa 1341. 


95. Ala.—Stewart v. Tucker, 17 So. 
385, 106 Ala, 319. 


Ill.—Cook v. Foster, 7 Ill. 652. 
Kan.—Kansas Pac. R. Co. v. Mihl- 


Cowan v. Jones, 79 Mo.App. 


man, 17 Kan. 224. 

Ky.—Burris v. Johnson, 1 J.J. 
Marsh. 196. 

N.Y.—American Woolen Co. vy. 


State, 180 N.Y.S. 759, 110 Mise. 413. 


right to- plant a crop, nor give the 
trespasser a right against the land- 
owner for taking the crop planted 
by the trespasser. Stewart v. Tucker, 
17 So. 385, 106 Ala. 319. (2) Intru- 
sion on public domain does not dis- 
possess the sovereign, and so the pur- 
chaser of the land gets title and can 


sue for a removal thereafter by the | 
trespasser of a house built by him ~ 


thereon. Cook v. Foster, 7 Ill. 652. 
(3) One who enters and trespasses 
on land by digging a ditch does not 
acquire any right to restore it to its 
former. condition. Kansas Pac R. 
Co. v. Mihlman, 17 Kan. 224. (4) It 
is not a trespass for a landowner to 
take the frame of a boat made from 
timber cut on his land. Burris v. 
Johnson, 1 J.J.Marsh. (Ky.) 196. (5) 
Trespass will not lie against a land- 
owner who obtains possession of and 
removes a house built by mistake on 


his land. Warner v.' Fountain, 28 
Wis. 405. y 
96. Busch v. Fisher, 50 N.W. 788, 


89 Mich. 192. 


97. Stewart v. Tucker, 17 So. 385, 
106 ‘Ala. 319: . 


98. Pond vy. Metropolitan El R 


Co., 19 N.E. 487, 112 N.Y. 186, 8 Am, 


S.R. 784 
99. See cases infra this’ note. 


fa] Thus (1) title to trees cut 
does not pass (Loomis v. Green, 7 Me. 
386); (2) although made into char- 
coal (Curtis v. Groat, 6 Johns. (N.Y.) 
168, 5 Am.D. 204); (3) and the rule 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the realty give title to the thing severed, even against 
a stranger, and the trespasser can therefore bring 
no action if to maintain it he must establish the own- 
ership.t In general a trespasser who takes and 
holds possession of land for a period short of an 
adverse holding for the period of the statute of lim- 
itations acquires no rights against the owner to im- 
provements therein,” but by statute in some states 
possession for a shorter time gives a right to the 
value of improvement made by the trespasser.2 A 
trespasser cannot initiate a legal right which is de- 
pendent for its inception upon a rightful entry,* 
but it has been held that a stranger to the owner of 


TRESPASS—TRESPASS QUARE CLAUSUM FREGIT 


[63 C.J.] 1095-1149 


the riparian rights was liable for willfully releasing 
a catch of fish made by a trespasser.° Defendant in 
trespass de bonis does not acquire title to the goods 
before the judgment is satisfied,® but satisfaction of 
the judgment vests the title in him,’ which relates 
back to the time of taking.’ A trespasser, however, 
who has obtained possession of the property, whether 
it be real or personal, may maintain any action 
which ean be supported by merely establishing pos- 
session, and may be described as owner in an in- 
dictment for lareeny;!° and an owner who is out 
of possession cannot transfer his title, unless he is 
aided by statute.!1 


*TRESPASS AFTER WARNING.! 
TRESPASS DE BONIS ASPORTATIS.? 
TRESPASSER.? | 

TRESPASSER AB INITIO.‘ 


TRESPASS FOR MESNE PROFITS.® 
TRESPASS NOTICE.* 

TRESPASS ON THE CASE." 

TRESPASS QUARE CLAUSUM FREGIT.® 


was upheld in case of compromise 
of an action, although the amount 
paid was equal to the value of the 
trees severed (Betts v. Lee, 5 Johns. 
(N.Y.) 348, 4 Am.D. 368). 


ey Brock vi Smith, 24 Ark, 432; 
Tubbs v. Lynch, 4 Del. 521; Murphy 
NeesLOuUx “City, etc. “RR. Co, N.W. 


320, 55 Iowa 473, 39 Am.R. 175. 


{a] TIllustrations.—(1) Occupants 
of state lands are trespassers and 
so cannot maintain an action against 
each other. Tubbs v. Lynch, 4 Del. 
521. (2) Entry on land and cutting 
and stacking hay thereon gives no 
right of action for its destruction by 
a person not the landowner. Murphy 
vy. Sioux City, ete., R. Co, 8 N.W. 320, 
55 Iowa 473, 39 Am.R. 175. 


2. Houston, etc., R. Co. v. Adams, 
63 Tex. 200. 


8. Brown v. Ware, 25 Me. 411. 


[a] Application of the rule.— 
Where in an action of entry by the 
owner the intruder is paid for better- 
ments, he is not then entitled to tim- 
ber cut by a third person during his 
possession, as that does not enter into 
the estimated value of the better- 
ments, but he is entitled to trees cut 


by himself, as the value of such trees 
has been considered in the estimats 
of betterments. Brown v. Ware, 25 
Me. 411. 


4  Batterton v. Douglas Mining 
Co., 120 P. 827, 20 Idaho 760, 38 L.R.A. 


NES. tod 
5. Cole v. Schweer, 159 Ill.App. 
278. 


6. Goldsmith v. Stetson, 39 Ala. 
; Jones v. McNeil, 18 S.C.L. 466. 


7. Schindel vy. Schindel, 12 Md. 
108; Hunter Land & Development Co. 
v. Caruthersville Stave & Heading 
Co., 9 S.W.(2d) 531, 223 Mo.App. 132; 
Marsden v. Cornell, 62 N.Y. 215 [aff 
2 Hun 449, 5 Thomps.&C. 27]; Thurst 
v., West, 31 N.Y. 210. 


[a] Results of payment of judg- 
ment.—(1) Defendant, paying judg- 
ment in trespass for cutting and re- 
moving timber, acquires title to tim- 
ber converted. Hunter Land & Devel- 
opment Co. v. Caruthersville Stave & 
Heading Co., 9 S.W.(2d) 531, 223 Mo. 
App. 132. (2) And where defendant 
obtained title to timber converted by 
paying judgment in trespass, his as- 
signee cannot be held further re- 


sponsible. Hunter Land & Develop- 
ment Co. v. Caruthersville Stave & 
Heading Co., supra. 

8. Smith v. Smith, 51 N.H. 571. 


_ a]. Thus on_ satisfaction of a 
judgment in trespass for conversion 
of chattels trespass lies for a recap- 
tion by the owner after judgment but 
before satisfaction. Smith v. Smith, 
OAINVEL 574. 


9. See supra § 54. 
§ 28. 
10. See Larceny § 344. 


11. See Champerty and Mainte- 
nance § 45 et seq. 


1. See Trespass §§ 317, 318. 


2. See De Bonis Asportatis 17 C. 
J. p 1871; Trespass §§ 10, 30. 


3. See Trespass § 1. 
4 See Trespass §§ 16, 17. 
' 5 See Trespass § 181. 


6 Destruction of see Malicious 
Mischief, § 7 text and note 82 


7 See Case, Action On, 11 C.J. p 
af 


See also supra 


8. See Trespass §§ 10, 129. 


*By CHARLES REZNIKOFF (Trespass after Warning to Trespass Quare Clausum Fregit inclusive). 
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Ejectment 19 C. recovery of possession) 

Eminent dain § P50. aoa: of landowner). Limitations of Actions §§ “57-64 (recovery of real prop- 

Entry, Writ of 20 C. J. p 1276. j erty in general), 

Executors and Mditetetuatory § 1816 (authority to Lis Pendens By ta (actions to recover real property). 
maintain action). New Trial § 5 

Forcible Entry and Detainer 26 C. J. p 797. Quieting rite’ 5 C..J..p 125. 

Jactitation see Libel and Slander §§ 622-630. Real Actions 52 C. J. p 1160.. 

Judgments § 1362 (conclusiveness of judgment in tres- Tenancy in Common § 195 (trespass to try title between 
pass to try title). cotenants). 

Juries § 27 (trial of action by). Trespass ante p 876. 

Justices of the Peace § 66 Gurisaionony. Vendor and Purchaser [39 Cyc 1891] (trespass to try ti- 

tle on breach of contract). 
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I. DEFINITION, RIGHT OF ACTION, AND DEFENSES 


[§ 1] A. Definition. “Trespass to try title” is 
an action which, in a few of the states, has been au- 
thorized as a substitute for the aetion of ejeetment.1 
Under the Texas statute providing that the method 
of trying title to lands, tenements ‘and hereditaments 
shall be by an action of trespass to try title,? an ac- 
tion involving title to land, whatever its form,® or a 
suit to recover title to land, whether upon legal or 
equitable grounds, is an action of “trespass to try 
title.’’* 


[§ 2] B. Nature and Scope. While at common 
law title to real estate could not be tried in an ac- 
tion of trespass quare clausum fregit,® by statute 
in some jurisdictions an action of trespass, or of 
trespass to try title, may determine the question of 


‘title as well as the right to the possession.°® 


In Alabama the statutory action of trespass to 
try titles, being a substitution for the common law 
actions of ejectment and trespass for mesne profits, 
all the fictitious proceedings of ejectment being 


_abolished,‘’ may settle the title as fully as could 


have been done by a suit to quiet title.® 


C. 276. 
[f] 


1. Abbott L. D. (chiefly in Ala- 
bama, South Carolina, and Texas). 


[a] Another definition.—‘‘An ac- 
tion authorized in a few states by 
statutes allowing the title to be tried 
in trespass q. ec. f. The nature and 
scope of the action differs with the 
various statutes. In South Carolina 


[g] 


.[h]. In 


In Philippines see Tambunt- 
ing v. Manila, 5 Philippine 590; 
v. Silva, 5 Philippine 587. ’ 
In Utah see Ercanbrack v. 
Clark, 8 P.(2d) 1093. 


British 


In South Carolina it was said that an action of 
trespass to try title combines an action of mesne 
profits, a writ of assize, a writ of right, and an ac- 
tion of ejectment.® The purpose of the action is to 
try title,'° and it may settle the title as fully as 
could have been done by a suit to quiet title.11 


In Texas, in which state principally this form of 
action is resorted to, trespass to try title is a statu- 
tory action.1? Suits in trespass to try title are pos- 
sessory in their nature, whether based on prior pos- 
session or title,t® and the essential nature of the 
proceeding is to try title and recover possession.!* 
The remedy is given in all cases where right of title 
or interest and possession of land may be involved.'® 
The action serves the purpose of an action of eject- 


ment, but in it the question of title as well as the. 


right to possession is determined, and as fully set- 
tled as it would be in a suit to quiet title.t® Almost 
all manner of conflicting claims to land, regardless 
of which of the contending parties may have posses- 
sion, can be therein determined.17 


Actual trespass by defendant. In Texas, in this 


(Tex. 
Laff 


14. Crayton v. 
Commn.App.) 4 S.W.(2d) 
(Civ.App.) 297 S.W. 888]. 


15. Hill v. Preston, 34 S.W.(2¢a 


Phillips, 
961 


Sison 


S.W. 925]. 


16. Thomson v. Locke, 1 S.W. 112, 


Columbia 66 Tex. 383; Hays vy. Texas, ete, R. 


see 


) 
780, 119 Tex. 522 [rev (Civ.App.) 296 


the action is in the nature of eject- 
ment, while in Texas it is an action 
to quiet title.’”” Cyclopedic L. D. 


2. See Vernon’s Sayles Civ. 
(1914) art 7731. 


3. Grimes v. Hobson, 46 Tex. 416; 
Lester v. Hutson, (Tex.Civ.App.) 167 
S.W. 321, 326. 


4. Lester v. Hutson, supra. 


[a] Dlustration.—Suit by  pur- 
chaser against vendor to quiet title, 
remove incumbrances, and vest title 
in plaintiff on ground that by agree- 
ment enough of the land had been 
sold to third persons to satisfy pur- 
chaser’s obligations was in effect a 
suit in the nature of trespass to try 
title founded upon an equitable title 
to the land and not a suit for specific 
performance. Lester v. Hutson, (Tex. 
Civ.App.) 167 S.W. 321. 

Prayer for partition or equitable 
relief as affecting nature of action 
see infra 8 41. 

5. See Chandler v. Walker, 21 N.H. 
282 (so stating). 

Trespass quare clausum fregit see 
Trespass § 4. 

6. See statutory provisions. 

[a] In Golorado see Wannamaker 
v. Pendleton, 121 P. 108, 21 Colo.App. 
209. 

[b] In Kentucky see Sandlin v. 


Baker, 47 S.W.(2d) 55, 242 Ky. 645; 
Slusher v. Pennington, 104 S.W. 354, 
31 Ky.L. 9590. 

[ce] In Maryland see Homewood 
Realty Corporation v. Safe Deposit 
& Trust Co. of Baltimore, 154 A. 58, 
64, 160 Md. 457; Malone v. Long, 97 
A. 648, 128 Md. 377. 

d In Missouri see Arrington v. 
Techie 34 S.W.(2d) 67, 326 Mo. 1011. 

[e] In North Carolina see Troy & 


North Carolina Gold Mining Co. v. 
Snow Lumber Co., 87 S.E. 40, 170 N. 


St. 


Greaves v. Carruthers, 18 B.C. 264. 


[i] Im Newfoundland see Gordon 
v. Gordon, 7 Newfoundl. 394. 

[ij] Im Ontario see McConaghy v. 
Denmark, 4 Can.S8.C. 609 (Ontario). 


7. Masters v. Eastis, 3 Port. (Ala.) 
368; Avent v. Read, 2 Port. (Ala.) 
480. 


8. Sturdevant v. Murrell, 8 Port. 
(Ala.) 317. 
[a] Laws in force in relation to 


ejectment at the time of the abolition 
of that action, except so far as they 
related to the fictitious proceedings, 
were declared: to be applicable to the 
action of trespass to try title. Stur- 
devant v. Murrell, 8 Port. (Ala.) 317. 


9. State v. Stark, 5 S.C.L. 101. 


10. Warren v. Wilson, 71 S.E. 818, 
89 S.C. 420 [appeal dism 71 S.E. 992, 
89 S.C. 420]. 


11. Thomas v. Geiger, 11 S.C.L. 
SIS Stale Va) wolalky lon. ssOnlsptl OES 
McFadden v. Haley; 3 S.C.L. 96. 


12. See statutory provisions. See 
also Permian Oil Co. v. Smith, (Tex. 
Civ.App.) 47 S.W.(2d) 500, 503 (so 
stating). 

“Phe statute concerning suits for 
the recovery of land in trespass to 
try title to land is very full, and pro- 
vides a simple remedy in lieu of the 
proceedings of ejectment at common 
law.* Kenney v. Bailey, (Tex.Civ. 
App.) 27 -S.W. 254. 


[a] Purpoge of statute.—The pur- 
pose of the statute, abolishing 
fictitious proceedings in actions of 
ejectment, and providing for the rem- 
edy of trespass to try title, was to 
abolish the fiction requiring plain- 
tiff to prove a lease, an entry there- 
under, and ouster by a third party. 
McGrady v. Clary, (Tex.Civ.App.) 247 
S.Ww. 1099. 


13. Butler v. Borroum, 
App.) 218 S.W. 1115. 


(Tex.Civ. 


Co.,, 62 Tex. 397. 


17. Hays v. Texas, etc., 
Supra; Titus v. Johnson, 50 Tex. 224; 
English v. Hutchins, 2 Tex.Unrep.Cas. 
407;— Edrington v. Butler, (Tex.Civ. 
App.) 33 S.W. 143; St. Louis, ete., 
R. Co. v. Hargrove, (Tex.Civ.App.) 31 
S.W. 696. (trespass to try title will 
lie against a railroad company which 
has entered on land without any li- 
eense or condemnation proceedings, 
although it had occupied the land 
before plaintiff purchased it). 


[a] Disputes as to boundaries may 
be determined in trespass to try title. 
Texas Mexican Railway Co. v. Uribe, 
20 S.W. 153, 85 Tex. 386; Weaver v. 
Vandervanter, 19 S.W. 889, 84 Tex. 
691; Nye v. Hawkins, 65 Tex. 600; 
Permian Oil Co. v. Smith, (Tex.Civ. 
App.) 47 S.W.(2d) 500; Rountree v. 
Haynes, (Tex.Civ.App.) 73 S.W. 435. 


[b] Indebtedness for house on 
land.—The court can, in an action of 
trespass to try title, determine and 
settle an indebtedness growing out 
of defendant’s building a house on 
the land, although the amount is not 
within the court’s jurisdiction, since 
the court can settle in such an aetion 
all the equities between the parties. 
Kay v. Hathaway, 51 S.W. 6638, 21 
Tex.Civ.App. 466. 


[e] Mistake.—Allegations of mis- 
take to show cloud on plaintiffs’ title, 
cast by reason of defendants’ asserted 
claim, were incidental to main suit, 
and were proper. Cleveland State 
Bank v. Gardner, (Tex.Civ.App.) 274 
S.W. 220 [rev (Commn.App.) 286 S. 
SM ead ar 3 


[d] Collusive judicial sale.— 
Where husband deeded land to wife 
and, before the deed was recorded, 
colluded with his sister and her hus- 
band for sale of the land under at- 
tachment and foreclosure of a deed 
of trust, the wife who was diligent 
and offered to do equity could recover 


R. Co., 
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action, it is not necessary to show an actual trespass 
by defendant, except in cases where there is no con- 
troversy about the title but only as to boundaries, 
and where plaintiff having superior title charges de- 
fendant with trespassing on his land.18 Sinee tres- 
pass to try title is a simple remedy for determining 
conflicting and disputed claims to land, irrespective 
of its actual occupancy or possession, for the purpose 
of this action the owner may consider himself as 
having been ousted by an adverse claimant, even 
though such claimant has never been in actual pos- 
session of the land.1? But in South Carolina it was 
held that an actual trespass by defendant must be 
proved in order to enable plaintiff to maintain this 
action.?° 


[§ 3] C. Property Which May Be Subject of Ac- 
tion. Trespass to try title is not the proper rem- 
- edy to establish, or prevent the obstruction of, an 
easement,?! but, under a Texas statute,*? it was held 
the proper remedy of one claiming the fee as against 
a railroad claiming a right of way by condemna- 
tion.?? That a third party had an easement in land 


TRESPASS TO TRY TITLE 


as against an oral licensee of such third person. 


or PS 


did not prevent the recovery of title and possession 
24 


[§ 4] D. Conditions Precedent.*® The principle 
that any condition” precedent to the right to main- 
tain an action must be performed or complied with,”° 
has been applied in actions of trespass to try title, 
to the necessity and sufficiency of tender of unpaid 
purchase money,”’ reimbursement of one rightfully 
in possession who has paid a mortgage debt, thus 
discharging the mortgage lien,?® restitution of the 
consideration of a void conveyance under which the 
defendant: claimed,?® reformation of a deed includ- 
ing the land by mistake?° or of a judgment, to which 
plaintiff is a party, and which through mistake in 
description places title in others. -But it has been 
held that a party to a contract providing for con- 
veyance by each party to the other of timber was 
not bound to tender a deed in order to base action 
of trespass to try title to timber, to conveyance of 
which he was entitled, where the other party would 
have refused to accept the deed, with the understand- 
ing that he was bound to execute deed;** and a gran- 


[§§ 2-4 


in trespass to try title. Parks v. 
Worthington, (Tex.Civ.App.) 104 S. 
W. 921 [aff 109 S.W. 909, 101 Nex. 
505]. 


[e] Error in judgment.—Where 
vendor’s lien on an undivided half of 
a tract of land occupied as a home- 
stead was erroneously foreclosed as a 
lien on the entire land, wife may sue 
in trespass to try title, and need not 
resort to equitable pleadings to open 
the judgment to assert her right. 
Keller v. Lindow, (Tex.Civ.App.) 133 
S.W. 304. 


_[f] Matters not determinable — 
(1) The validity of a will devising 
lands under which defendant claims 
cannot be contested in an action of 
trespass to try title to the lands de- 
vised in such will. A direct proceed- 
ing to set aside the will is necessary. 
Acklin v. Paschal, 48 Tex. 147. (2) 
The equities of the owners of the 
lands in controversy cannot be ad- 
justed for the benefit of naked tres- 
passers. Rogers v. Wallace, (Tex. 
Civ.App.) 28 S.W. 246. 


Possession by defendant not es- 
sential see infra § 18. 


18. Viesca v. eee: 28 F.Cas.No. 
16,940, 3 Woods 336 


Possession el aetendans see infra 
18. 


19. Day Land, etce., Co. v. State, 
4 S.W. 865, 68 Tex. 526; Thomson v. 
Locke, 1 S.W. 112, 66 Tex. 383; Titus 
y. Johnson, 50 Tex. 224. 


20. Underwood v. Simms, 18 S.C.L. 
81; Cornneil v. Bickley, 12 S.C.L. 466; 
Massey v. Trantham, 2S.C.L. 421, See 
also Binda v. Benbow, 43 S.C.L. 15; 
Watson. v. Hill, 32°S.C.L. 78. 


[a] Erection of obstruction across 
right of way.—Where the proprietors 
of adjacent land are each entitled to 
a right of way over a dam which 
forms a dividing line between them, 
and each is seized of the freehold 
in severalty to the center of the dam, 
and one of them assumes to appro- 
priate the dam to himself, by the 
erection of a fence or gate across it, 
the other may maintain trespass to 
try title against him. Jerman vy. 
Mathews, 18 S8.C.L. 271. 


21. Homewood Realty Corporation 
v. Safe Deposit & Trust Co. of Bal- 


defaulting purchaser 


timore, 154 A. 58, 160 Md. 457; Gillett 
v. Van Horne, (Tex.Civ.App.) 36 S. 
W.(2d) 3805; Cornick vy. Arthur, 73 
S.Wss 410; 31 Tex.Civ.App, 579... But 
see Hreanbrack vy. Clark, (Utah) 8 P. 
(2d) 1093 (suit for injunction and 
damages, in which the court, in re- 
sponse to contention that the ques- 
tion of title could not be adjudicated, 
said that disputed claims of owner- 
Ship of a right of way might be de- 
termined in trespass to try title). 


[a] Hasements of air and light.— 
Trespass to try title is not’ available 
as against claimed easements of air 
and light and not adequate as regards 
right to swing shutters over land. 
Homewood Realty Corporation v. 
Safe Deposit & Trust Co. of Balti- 


more, 154 A. 58, 160 Md. 457. 
22. Rev. St. (1879) § 4206. 
23. Chicago, R. I. & G. Ry. Co. v. 
Clark, (Tex.Civ.App.) 146 S.W. 989. 
24. Rio Grande & E. P. R. Co. v. 
Kinkel, (Tex.Civ.App.) 158 S.W. 214. 
25. . Notice to quit see infra § 19. 


26. See Actions § 72. 


27. Church: vy. Cocke, 37 S.W.(2d) 
723, 120 Tex. 262 [aff (Civ.App.) 23 
S.W.(2d) 7438] (recovery by remote 
purchaser against vendor, or one 
claiming under him). 


[a] Bar of debt by limitation.— 
A purchaser in possession under a 
land contract, under which he was 
to execute notes which were never 
executed, could not, without tender- 
ing the balance, recover the land by 
pleading and proof that the notes 
would have been barred by limitation 
if executed; such action amounting to 
a repudiation of the contract. Cor- 
bett v. Allman, (Tex.Civ.App.) 189 S. 
W. 91 [motion overr 242 S.W. 456, 111 
Tex. 543]. 


[b] Failure of title—That ven- 
dor’s title failed to part of the land 
did not permit successors of original 
to recover land 
from persons claiming under subse- 
quent conveyances from vendor, with- 
out paying amount remaining due. 
Barker v. Temple Lumber Co., 37 S.W. 
(2d) 721, 120 Tex. 244 [rev (Commn. 
App.) 12, 'S.W. (2a) 175 (rev (Civ.App.) 
298 S.W. 477)] (holding also that 
those claiming under subsequent pur- 


chasers, were entitled to judicial ad- 
justment of equities between prede- 
cessors and that it could not be as- 
sumed that the failure of title offset 
the unpaid purchase money). 


[c] Rescission without notice.— 
That vendor’s rescission was without 
notice to subpurchaser did not per- 
mit latter’s successors to recover pos- 
session from persons claiming under 
vendor’s subsequent conveyances 
where purchase money remained un- 
paid. Barker v. Temple Lumber Co., 
38T S.W.(2d) 721, 120 Tex. 244 [rev 
(Commn.App.) 12 S.W.(2d) 175 (rev 
(Civ.App.) 298 S.W. 477)]. 


[d] Owner of notes not party.— 
Plaintiff should not as condition of 
recovery be required to pay into 
registry of court amount of three 
notes secured by vendor’s lien, holder 
of only pne note being a party. Hous- 
ton v. Johnson, (Tex.Civ.App.) 197 S. 
Ww. 1121. 


fe] Cancellation of deed.—Surviv- 
ing wife and children, suing in tres- 
pass to try title after decedent’s notes 
secured by a vendor’s lien had been 
barred by limitations, might satisfy 
the debt or offer to pay it as a condi- 
tion to cancellation of surviving 
wife’s deed to defendant, and so en- 
able court to adjust their equities. 
Grundy v. Greene, (Tex.Civ.App.) 207 
S.W. 964 [error refused]. 


28. Silliman v. Oliver, (Tex.Civ. 
App.) 233 S.W. 867 [error refused]. 


‘29. De Guerra v. De Gonzalez, 
(Tex.Civ.App.) 232 S.W. 896; Lafferty 
v. Wilson, (Tex.Civ.App.) 162 S.W. 
379; Parks v. Knox, 130 S.W. 203, 
61 Tex.Civ. App. 493; Wilkin v. Geo. 
W. Owens & Bros., (Tex.Civ. App.) 110 
S.W. 552 [rev 114 S.W. 104, 102 Tex, 
LOT 32 “Am Sak. 2867 (mod 115° S.W. 
1174, 102 Tex. 197, 132) Ams; Ror Secs 
and 117, S.W.. 425, 102 Dex. .197, 1/32 
Am.S.R. 867) ]. 


30. Cleveland State Bank v. Gard- 
ner, (Tex.Commn.App.) 286 S.W. 173 
[rev (Civ.App.) 274 S.W. 220]. 


31. Gulf Production Co. v. Palmer, 
(Tex.Civ.App.) 230 S.W. 1017 [error 
refused]. 


32. Bering Mfg. Co. v. W. T. Car- 
ter & Bro., (Tex.Civ.App.) 265 S.W. 
205 [agreed judgment 


entered 
(Commn.App.) 278 S.W. 182]. 


For later cases, developments and changes in the law see Annotatious, same title and section number. 


-§§ 45) 


tee in possession, making improvements without ob- 


“jection, has been permitted to establish his equita- 


ble title to a portion omitted by mistake from the 
deed to his grantor, without first procuring reforma- 
tion of the deed;*? and where plaintiff claims as 
the heir of the former owner who executed a deed 
of trust of the premises, where neither the trustee, 
nor the mortgagee nor his assigns, nor those claim- 
ing under void sales by the trustee are in posses- 
sion, the payment of the mortgage debt is not a con- 
dition precedent to plaintiff’s recovery.*4 


[§ 5] E. Title To Support Action—1. In General. 
Except in a case in which plaintiff may recover by 
virtue of priority of possession,®* plaintiff in tres- 
pass to try title must show title in himself,*® by 
proving title in himself from the state, or by limi- 
tations, or a superior title from a common souree.*? 
Even as against a naked trespasser, plaintiff must 
show title to the land, not only against defendant 
but as against all other persons.** The superior 
title, which will entitle a party to prevail may, in the 
Texas courts, be either legal or equitable,*® and the 
holder of the bare legal title may maintain an ac- 
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not recover when defendant holds the superior equi- 
table title.4+ Plaintiff must ordinarily have title at 
the commencement of the action,*? and if it appears 
that he has parted with his title before that time he 
cannot recover ;** but a conveyance by plaintiff pen- 
dente lite does not affect the progress or determina- 
tion of the suit,** if the grantee is not made a party.*” 
A remainderman cannot bring trespass to try title 
during the existence of the life estate.4® A mort- 
gagee is not entitled to bring an action of trespass 
to try title, even though there has been a default 
in the payment of the sum secured by the mortgage, 
as his remedy is a suit to foreclose.47 While a mort- 
gage given as part of an immoral transaction can- 
not be enforced,*® a sale under a power of sale 
executes the contract so that the purchaser may re- 
cover in trespass to try title.*® Since in Texas a 
verbal partition of land is valid,®° one who has thus 
acquired ownership may bring an action of trespass 
to try title,°' and where plaintiff by parol partition 
aecepted a tract of land in full as his interest in his 
father’s estate, he could not recover other lands of 
the estate.°? A less estate in land than a fee simple 


tion of trespass to try title,*® but, in Texas, he can- 


33. Gilmore v. O’Neil, 173 S.W. 
203, 107 Tex. 18. 
34. Harris v. Wilson, (Tex.Civ. 


App.) 40 S.W. 868. 
35. See infra § 17. 


36. Reese v. Cobb, 150 S.W. 887, 
105 Tex. 399 [rev (Civ.App.) 135 S. 
W. 220]; Hall v. Edwards, (Tex. 
Commn.App.) 222 S.W. 167 [rev (Civ. 
App.) 194 S.W. 674]; Taylor v. Hig- 
gins Oil & Fuel Co., (Tex.Civ.App.) 
2 S.W.(2d) 288; Parkinson v. Sears, 
(Tex.Civ.App.) 290 S.W. 556; Smith 
v. Price, (Tex.Civ.App.) 230 S.W. 836; 
Smith v. Huff, (Tex.Civ.App.) 164 S. 
W. 429; Pence v. Cobb, (Tex.Civ. 
App.) 155 S.W. 608; Campbell v. San 
Antonio Machine & Supply Co,, (Tex. 
Civ.App.) 133 S.W. 750. 


[a] Claim to land.—Plaintiff must 
have claim to land to raise justiciable 
issue against adverse claimants. 
Cockrell v. Work, (Tex.Civ.App.) 17 
S.W.(2d) 174. : 


[b] Superior title.—Plaintiff must 
show title superior to defendant’s. 
Speed v. Sadberry, (Tex.Civ.App.) 190 
S.W. 781. 


[ec] Sound and _ sufficient title 
necessary.—A plaintiff who sets up 
several inconsistent titles cannot re- 
cover upon the ground that one or 
the other of them is a good title; 
some sound and sufficient title must 
be deduced and established. Browns- 
ville v. Basse, 36 Tex. 461 [error dism 
14 S.Ct. 1195, 154 U.S.Append. 610, 
22 L.Ed. 420]. 


[d] Perfect title-—Where defend- 
ant has not acquired his possession by 
tortious eviction or actual disseizin, 
plaintiff must make out a_perfect title 
in himself. Young v. Watson, 26 
S.C.L. 449. 


[e] Superior equities.—Where in 
trespass to try title neither party ex- 
hibits a legal title, and the equities 
of defendant are superior, plaintiff 
cannot recover. Jemison v. Halbert, 
47 Tex. 180. 


[f] Foreign grant.—One claiming 
title to land in banco on north side 


of Rio Grande river, based on grant. 


from Mexico after 1905 treaty pro- 


viding dominion and jurisdiction of 


bancos on north side of river should 
pass to United States, did not have 


sufficient title to support action in 
trespass, to try title. San Lorenzo Ti- 
tle & Improvement Co. v. Clardy, 
(Tex.Civ.App.) 48 S.W.(2d) 315. 


[g] Defenses affected by lack of 
title-—Where plaintiff's title is in- 
valid, the question of limitations 
raised by defendant’s pleading does 
not arise. Pohle v. Robertson, (Tex. 
Civ.App.) 116 S.W. 861 [certified ques- 
tions answered 115 S.W. 1166, 102 
Tex. 274]. 


Recovery on strength of own title 
see infra § 16. 


. Burden of proving title see infra §§ 
8, 


37. Hollingsworth v. Flint, 101 U. 
S. 591, 25 L.Ed. 1028; Sandlin v. Bak- 
er, 47 S.W.(2d) 55,: 242 Ky. 645; 
Peterson v. Kilgore, 58 Tex. 88; 
Hughes y. Lane, 6 Tex. 289; Jimerson 
v. Harrington, (Tex.Civy.App.) 292 S. 


W. 912; Pope v. Witherspoon, (Tex. 
Civ: App... 231 -S\w., 837 + fierror: . re- 
fused]; Barry v. Jones, (Tex.Civ. 


App.) 219 S.W. 1113; Schoonmaker v. 
Clardy,-(Tex.Civ.App.) 218 S.W. 1112 
[rev (Commn.App.) 244 S.W. 124]; 
Williams v. Kuykendall, (Tex.Civ. 
App.) 186 S.W. 1158; Merriman v. 
Blalack, 121. S.W. 552; 56° Tex.Civ. 
App. 594; Moore v. Kempner, 91 S.W. 
336, 41 Tex.Civ.App. 86; Hardy v. 
Brown, (Tex.Civ.App.) 46 S.W. 385; 
Barnes v. McArthur, 22 S.W. 770, 4 
Tex.Civ.App. 71. 


Title from common source see infra 
14. 


88: Tally Thorn, 135 ! Lex. S720; 
Hooper v. Hall, 35 Tex. 82; Uvalde 
County v. Oppenheimer, 115 S.W. 904, 
53 Tex.Civ.App. 137. 


Prior possession as warranting re- 
covery against trespasser see infra § 
neve 


39. See infra § 13. 


40. Fulks v. Smith, (Tex.Civ.App.) 
25 S.W.(2d) 221; Masterson v. Pullen, 
(Tex.Civ.App.) 207 S.W. 587; Dean vy. 
Jagoe, 103 S-W. 195, 46 Tex.Civ.App. 
389; Cocke v. Texas, etc., R. Co., 103 
S.W. 407, 46 Tex.Civ.App. 363; Al- 
dridge v. Pardee, 60 S.W. 789, 24 Tex. 
Civ.App. 254 [aff 23 S.Ct. 514, 189 U. 
S. 429, 47 L.Ed. 883]. 


41. Yarbrough v. Clarkson, (Tex. 


may form the basis of an action to try title.*? 


Thus 


Civ.App.) 155 S.W. 954. 


Title in defendant as defense see 
infra § 21. 


42. See infra § 7. 


ae Simpson v. McLemore, 8 Tex. 


44. Heard  v. Vineyard, (Tex. 
Commn.App.) 212 S.W. 489 [aff Vine- 
yard v. Heard, (Civ.App.) 167 S.W. 
22]; Fidelity Lumber Co. v. Adams, 
(Tex:Civ. App.) 280 SOW. 177%. 


Conveyance pendente lite as ount- 
standing title see infra § 23. 


45. King v. Kloh, (Tex.Civ.App.) 
10 S.W.(2d) 10438. 


46. Cook v. Caswell, 17° S.W. 385, 
81 Tex. 678; Adams v. Ramsey, 46 S. 
W. 265, 19 Tex.Civ.App. 294; Fried- 
pon v. Payne, (Tex.Civ.App.) 35 S.W. 


47. Edrington v. Newland, 57 Tex. 
627; Webster v.’ Mann, 52 Tex. 416; 
Alexander v. Conley, (Tex.Civ.App.) 
187 S.W. 254; Wiggins v. Wiggins, 40 
S.W. 643, 16 Tex.Civ.App. 335. 


43. See Mortgages § 322. 


49. Hall v. Edwards, (Tex.) 222 S. 
W. 167 [rev (Civ.App.) 194 S.W. 674]. 


50. See Partition § 15. 


51. Johnson v. Johnson, 65 Tex. 
87; Havard v. Smith, (Tex.Civ.App.) 
13 S.W.(2d) 7438. See also Shannon 
v. Taylor, 16 Tex. 413 (where judg- 
ment established plaintiff's right to 
an undivided half of a tract, but en- 
titled the owners of the other half to 
first choice, and, without any regular 
partition, they appropriated the south 
half, plaintiff could maintain trespass 
to try title to the north half). 


52. Moore v. Reid, (Tex.Civ.App.) 
186 S.W. 245. 


53. Lewis v. Goguette, 3 Stew. & 
PE GCATA DOA Sie SOL Oa IRM Sa eee 
Thurber & Co. v. Conners, 57 Tex. 96 
(so holding under Texas statute). 


“Tt is true that in ejectment, for 
which this action is substituted, the 
plaintiff can only recover on the 
strength of his own title, not on the 
weakness of his adversary’s; yet it 
is not indispensable that he should 
have a perfect indefeasible estate in 
fee simple, to authorize a recovery 
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a leasehold estate is sufficient to authorize a recovery 
against one without legal right.®4 The lessor under 
an oil lease may maintain trespass to try title against 
any one entering the land except the lessee.°® A 
judgment creditor who has neither foreclosed the 
lien nor bought the property under execution sale, 
has no such title as will support trespass to try ti- 
tle,®® and an execution creditor who did not fix a 
judgment lien nor purchase the land under execution 
until after defendant foreclosed a deed of trust and 
acquired title and possession did not show title.°‘ 
Where a regular probate proceeding shows a valid 
administration, an order to sell land at public or 
private sale, and the return of the sale, which does 
not, however, show whether the sale was public or 
private, and an order of confirmation, the title is 
thereby prima facie vested in the purchaser. and he 
may maintain an action of trespass to try title.®® 


[§ 6] 2. Undivided Interest or Title to Part of 
Land.*®® Proof of an undivided interest, in the land 
in controversy will authorize a recovery of the en- 
tire tract sued for as against a stranger to the title.®° 
But actual possession of a part of a tract of land, 
under a conveyance of all of it, cannot prevail as 
to another part of such grant against an elder title 
to all of such other part and actual possession of 
a part of the latter tract.°1 A tenant in common 
cannot, in an action against other tenants in com- 
mon recover the interests of other cotenants who 
are not parties.°? In an action of trespass to try 


against one who can establish no le- 
gal right, either of property or pos- 
session.” Lewis v. Goguette, supra. 
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Pipe 


title, to recover an entire tract of land, plaintiff 
may recover the whole or any part thereof according 
to his proof of title, legal or equitable.** 


[§ 7] 3. Title Acquired after Action Com- 
menced.°+ Plaintiff‘must have such title as is neces- 
sary to sustain an action of trespass to try title at 
the time such action is begun,®® or, in Texas, at the 
time of filing an amended petition, which is, in effect 
the bringing of a new suit;** and a title acquired 


| after suit was brought must be set up in an amended 


petition.®? Thus, when plaintiff claims title by ad- 
verse possession, the full statutory period must have 
run before commencement of the suit,®* unless a title 
subsequently ‘acquired is set up as a new cause of 
action by an amended petition.°® The right to re- 
cover is not defeated, however, because a deed in 
plaintiff’s chain of title was not acknowledged until 
after suit was brought,?° and plaintiff having prima 
facie a good title at the time of instituting the ac- 
tion, has a right to protect himself by buying in an 
outstanding title even after issue joined.7* 


[§ 8] 4. Titles of Vendors and Purchasers. In 
Texas, the vendor of land has the superior title there- 
to until the purchase money is paid, and may bring 
an action of trespass to try title: (1) Where the 
conveyance is executory, as where a bond for title 
has been given;72 (2) where a mortgage for unpaid 
purchase money is given simultaneously with the 
deed;7# and (3) it seems, where an express lien is 
retained for the payment of the purchase money.‘* 


[55 58 


54. Lewis vy. Goguette, supra. 


55. Taylor v. Higgins Oil & Fuel 
Co., .(Tex.Civ.App.) 2 S.W.(2d) 288 
(holding also that a lessee’s disclaim- 
er in one action did not reinvest the 
lessor with sufficient title to sustain 
suit against claimant under another 
lease). 


56. Elliott v. Williams, (Tex.Civ. 
App.) 150 S.W. 318. 


57. Battle v. Wolfe, (Tex.Civ.App.) 
283 S.W. 1073. : 


38. Hrhart v. Bass, 54 Tex. 97. 


59. Evidence showing part to 
‘which plaintiff has title see infra § 58. 


60. Padgett v. Guilmartin, 172 S. 
W. 1101, 106 Tex. 551 [rev (Civy.App.) 
138 S.W. 1143]; Hughes v. Wright, 
101 S.W. 789, 100 Tex. 511, 123 Am.S. 
R. 827, 11 L.R.A.N.S. 648; Gray v. 
Kauffman, 17 S.W. 513, 82 Tex. 65; 
Boone v. Knox, 16 S.W. 448, 80 Tex. 
642, 26 Am.S.R. 767; Mlithell v. 
Mitchell, 15 S.W. 705, 80 Tex. 101; 
Murrell v. Wright, 15 S.W. 156, 78 
Tex. 519; Russell vy. Oliver, 14 S.W. 
264, 78 Tex. 11; Sowers vy. Peterson, 
59 Tex. 216; Alexander v. Gilliam, 39 
Tex. 227; Peveto v. Richardson, (Tex. 
Civ.App.) 38 S.W.(2d) 133; Fowler v. 
Hardee, (Tex.Civ.App.) 16 S.W.(2d) 
154; Havard v. Smith, (Tex.Civ. App.) 
13 S.W.(2d) 743; Land v. Banks, (Tex. 
Civ.App.) 241 S.W. 299 [rev (Commn. 
App.) 254 S.W. 786, 30 A.L.R. 1]; Mc- 
Carthy v. Houston Oil Co. of Texas, 
(Tex.Civ.App.) 221 S.W. 307 [rev 
(Commn.App.) 245 S.W. 651]; Hen- 
negan v. Nona Mills Co., (Tex.Civ. 
App.) 195 S.W. 664 [error refused]; 
Jett v. Hunter, 111 S.W. 176, 51 Tex. 
Civ.App. 92; Branch y. Deussen, (Tex. 
Civ.App.) 108 S.W. 164; Hutcheson 


v. Chandler, 104 S.W. 434, 47 Tex.Civ. |] 48 Tex. 491; Simpson v. McLemore, 8 
App. 124; Gorham v. Settegast, 98 | Tex. 448. 
S.W. 665, 44 Tex.Civ.App. 254; Wil- [a] Sheriff's deed.—An action of 


coxson vy. Howard, 62 S.W. 802, 63 S. 
W. 938, 26 Tex.Civ.App. 281; Webster 
v. McCarty, 40 S.W. 823, 16 Tex.Civ. 
App. 160; Davidson v. Wallingford, 
(Tex.Civ.App.) 30 S.W. 286 [reh den 
(Civ.App.) 30 S.W. 827, and rev 32 
S.W. 1030, 88 Tex. 619]; Hill v. Smith, 
25. S.W./ 1079, 6.-Tex.Civ.App. 312; 
Minor vy. Powers, (Tex.Civ.App.) 24 
S.W. 710 [rev 26 S.W. 1071, 87 Tex. 
83]; Ford v. Ballard, 21 S.W. 146, 1 
Tex.Civ.App. 376. 


[a] Several conveyances.—A per- 
son who claims title by several con- 
veyances of undivided interests in 
lands may dispossess a trespasser, if 
one of the conveyances is effectual. 
Maxson v. Jennings, 48 S.W. 781, 19 
Tex.Civ.App. 700. 


[b] Delivery of deed.—As cross 
complainant owning at least an un- 
divided interest could recover entire 
tract from trespasser, he could raise 
question of delivery of deed without 
which cross defendants.would be tres- 
passers. Howth v. Taliaferro, (Tex. 
Civ.App.) 289 S.W. 119. 


61. Carothers v. Covington, (Tex. 
Civ.App.) 27 S.W. 1040. 
6@. Zarate v. Villareal, (Tex.Civ. 


App.) 155 S.W. 328 (holding plaintiff 
not entitled to recover interests to 
which neither party showed title, 
which presumably belonged to third 
persons). 


63. See infra § 76, 


64. Admissibility of evidence see 
infra § 68. : 


65. Andrus v. Hutchinson, 17 F. 
(2a) 472; Bank of State v. South 
Carolina Mfg. Co., 34 S.C.L. 190, 49 
Am.D. 640; Harrison v. McMurray, 8 
S.W. 612, 71 Tex. 122; Teal v. Terrell, 


trespass to try title cannot be sus- 
tained on a sheriff's deed bearing date 
subsequent to the commencement of 
the action, although the sale had been 
made prior to that time. Bank of 
State v. South Carolina Mfg. Co., 34 
S.C.L. 190, 49 AmD. 640. : 


66, (Collins v. Barlow, (Tex.) 10 S. 


67. Erp v. Tillman, 131 S.W. 1057, 
103 Tex. 574 [rev (Civ.App.) 121 S.W. 
LSE Carpe v. Barlow, (Tex.) 10 S. 


Right to amend to set up title ac- 
quired pendente lite see infra § 52. 


68  Hood’s Heirs v. Palmer, 41 S.C. 
L. 138; Young v. Watson, 26 S.C.L. 
449; Fowler v. Hardee, 
App.) 16 S.W.(2d) 154; 
Carruthers, 18 B.C. 264. 


69. Erp v. Tillman, 131 S.W. 1057, 
103 Tex. 574 [rev (Civ.App.) 121 S. 
W. 547]. 


70. Walker v. Downs, (Tex.Civ. 
61 S.W, 725, 64 S.W. 682. 


71l., Martin v. Parker, 26 Tex. 253. 


72. Webster v. Mann, 52 Tex. 416; 
Baumgarten v. Smith, 37 Tex. 439; 
Walker v. Emerson, 20 Tex. 706, 73 
Am.D. 207. 


73. Webster v. Mann, 52 Tex. 416; 
Dunlap’s Adm’r v. Wright, 11 Tex. 
597, 62 Am.D. 506; Howard v. Davis, 
6 Tex. 174. 


74 Webster v. Mann, 52 Tex. 416; 
Baker v. Ramey, 27 Tex. 52; Boul- 
ware v. Kempner, (Tex.Civ.App.) 36 
S.W.(2d) 527; Curran v. Texas Land, 
éetc., Co., 60 S.W. 466, 24 Tex.Civ.App. 
499; Smith v. Cottingham, 49 S.W. 
145, 20 Tex.Civ.App. 303; McRae v. 


Greaves v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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A grantor cannot, however, recover against a third 
person, by reason of his reservation of a lien, prior 
to maturity of the vendor’s lien notes.7> When the 
vendor has conveyed by a deed reciting a cash con- 
sideration and retaining no lien he has no title which 
will support the action although the consideration 
has failed.*® A mere executory agreement to con- 
vey land, a deed being required to give plaintiff title 
and right to possession, will not support an action 
of trespass to try title;77 but in Texas, the equitable 
title arising out of a contract to convey or bond for 
title is sufficient to support the action, when the 
purchase money has been paid,’® or when the con- 
tract contains an acknowledgment of payment.?® 
And an executed parol contract for the sale of land, 
the purchase money having been paid, the posses- 
sion taken, and valuable improvements placed there- 
on by the vendee, will constitute such a title in the 
vendee as will enable him to bring this action.8° One 
claiming land under a bond to convey may recover 
against a mere trespasser, although the consideration 
has not been paid,*! but a bond for title, not re- 
citing any consideration, was not evidence of title, 
where the payment of valuable consideration was not 
waived.®? So, too, a deed will not support a recoy- 


ery against the grantor in favor of ene who knows’ 


the recited consideration has not been paid;** and 
when the deed reserves a vendor’s lien, and, on non- 
payment, the grantor resecinds and conveys to others, 
those claiming under the first deed cannot recover.§* 
An assignment of land not under sea! will not in- 
vest an assignee with such a title as will enable him 
to maintain trespass to try title.®® 


[§ 9] 5. Title Acquired in Defective Judicial Pro- 
ceedings. When plaintiff’s title depends on judicial 


Poor, (Tex.Civ.App.) 48 S.W. 47. See 
MeKelvain v. Allen, 58 Tex. 383/]for 
(where in a suit by grantor against] lutely, 
one purchasing at execution sale 
against grantor, it is evidently as- 
sumed that the action is maintain- 
able); Peters v. Clements, 46 Tex. | tle. 
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for timber under contract providing sl. 
conveyance of the timber abso- 
or as interest in land itself, 
without limitation as to time of re- 
moval, has equitable title which will 
support action of trespass to try ti- 
Bering Mfg. Co. v. W. T. Carter 
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proceedings which are fatally defective he cannot 
recover.*° Thus, where realty is attached in a pend- 
ing suit, a sheriff’s sale made after the death of de- 
fendant in such suit upon whom no personal service 
of process had been made will not vest in the pur- 
chaser such a title as will enable him to maintain an 
action of trespass to try title.87 But when an action 
is brought to recover land allotted to a plaintiff in 
partition, his right to recover against a defendant 
showing no title will not be defeated by showing 
the invalidity of the proceedings under which the 
partition was made, as such plaintiff has an undi- 
vided interest. and is therefore entitled to recover 
against a mere trespasser.88 A marshal’s deed to 
the United States under a void execution, together 
with a judgment in favor of the United States against 
the ancestor of plaintiff, on whieh such execution 
and sale under it were based, and a deed from the 
United States to plaintiff in consideration of the 
payment of the judgment, show no title in the United 
States and do not prevent an action of trespass to 
try title by plaintiff or his ancestor.8® A subsequent 
purchaser at a sheriff’s sale may show that a prior 
sheriff’s sale of the same land, as the property of 
the same defendant in execution, was fraudulent and 
void, although there have been no proceedings in 
equity setting aside such prior sale.°® 


[§ 10] 6. Adverse Possession. Plaintiff in an ac- 
tion of trespass to try title may rely upon a sufficient 
adverse possession,?! but where he does so, the full 
statutory time must ordinarily have run before’ the 
commencement of the suit to enable him to recoy- 
er.°? Actual possession of a part of the land with 
claim of title to the whole by constructive posses- 
sion, does not give sufficient title as against a de- 


Wright v. Dunn, 11 S.W. 330, 
73 Tex. 293; Ann Berta Lodge No. 42 
I. O. O. F. v. Leverton, 42. Tex. 18; 
Randell v. Robinson, (Tex.Civ.App.) 
172 S.W. 735; Folwell v. Clifton, (Tex. 
Civ.App.) 28 S.W. 569. ‘ 


'82. Robinson v. Randell, (Tex.Civ. 


3 
: 
j 
c 


114 (where rule as to vendor’s su- 
perior title is stated, but in which the 
lien had been foreclosed and suit was 
brought by purchaser at the foreclo- 
sure sale); Abernethy v. Bass, 29 S. 
W. 398, 9 Tex.Civ.App. 239 (where 
suit was held maintainable by as- 
signee of vendor’s lien notes to 
whom vendor had conveyed the land). 
But see Burns v. Dyer, (Tex.Civ.ADp.) 
2930 S.W. 457 [error ref] (holding 
that vendor’s lien could only be de- 
veioped into title sufficient to support 
the action by foreclosure). 


Vendor's title when no lien reserved 
as defense see infra § 21. 


75. Windsor v. Freeman, (Tex. 
Civ.App.) 204 S.W. 780 (plaintiff who 
had conveyed by warranty deed re- 
serving a vendor’s lien could not re- 
cover against a third person because 
he was not entitled to possession). 


76. Smith v. Price, (Tex.Civ.App.) 
230 S.W. 836 (where part of consider- 
ation was paid by a deed to other land 
on which a mortgage, not assumed, 
was foreclosed). . 


77. Prusiecke v. Ramzinski, (Tex. 
Civ.App.) 81 S.W. 771. 


7g. McBride v. Loomis, (Tex. 
Commn. App.) 212 S.W. 480 [rev (Civ. 
App.) 170 S.W. 825]; Wright v. Riley, 
(Tex.Civ.App.) 118 S.W. 1134. 


[a] “imber contract.—Purchaser 
who has paid the full consideration 


& Bro., (Tex.Civ.App.) 265 S.W. 205 
[agreed judgment entered (Commun. 
App.) 278 S.W. 182]. 


79. Kirby v. Cartwright, 106 S.W. 
742, 48 Tex.Civ.App. 8; Neyland v. 
Ward, 54 S.W. 604, 22 Tex.Civ.App. 


ve 


80. Lowry v. McDaniel, 124 S.W. 
710, 58 Tex.Civ.App. 424; Emporia 
Lumber Co. v. Tucker, (Civ.App.) 120 
S.W. 1082 [rev 131 S.W. 408, 103 Tex. 
5471; Newcomb '‘v. Cox, 66 S.W. 338, 
27 Tex.Civ.App. 5838. 


[a] Misdescription in deed.— 
Where purchaser had been placed in 
possession of the land by the ven- 
dor, who had shown him the corners 
and boundaries, and he had paid the 
purchase price and made valuable im- 
provements, he had an equitable ti- 
tle superior to the vendor’s legal ti- 


| tle, independent of any reformation 


of the vendor’s deed, which misde- 
scribed the land. Strauss v. Slone, 
(Tex.Civ-App.) 233 S.W. 114. 


{[b] Loss of lien.—Purchaser in 
possession, having lost his right to 
lien for valuable improvements 
through inequitable conduct, held 
nevertheless entitled to judgment for 
the land upon payment of balance of 
purchase money, because of his im- 
provements through years of effort. 
Corbett v. Allman, (Tex.Civ.App.) 189 
S.W. 91 [motion overr 242 S.W. 456, 
111 Tex. 543]. 


App.) 211 S.W. 625 [error refused]. 


83. Staley v. King Bank & Mercan- 
tile Co., (Tex.Civ.App.) 144 S.W. 308. 


84 Barker v. Temple Lumber Co., 

37 S.W.(2d) 721, 120 Tex. 244 [rev 
(Commn.App.) 12 S.W.(2d) 175 (rev 
(Civ.App.) 298 S.W. 477)]. 


85. Ansley v. Nolan, 6 Port. (Ala.) 
379. See also Falkner v. Jones, 12 
Ala. 165. 


86. Dulin v. Fain, (Tex.Civ.App.) 
22 S.W.(2d) 707 (void judgment in 
chain of title). 


87. Graham v. 
712. 


oe Truehart v. McMichael, 46 Tex. 
222. 


89. Moody’s Heirs v. Moeller, 10 
S.W. 727, 72 Tex. 635, 13 Am.S.R, 839. 


90. Martin v. Ranlett, 39 S.C.L. 
541, 57 Am.D. 770. 


91. Scott v. Woodward, 13 S.C.L. 
161; Stubblefield v. Hanson, (Tex. 
Civ.App.) 94 S.W. 406; Gordon v. Gor- 
don, 5 Newfoundl. 394. 


[a] When the state is not shown 
to have parted with title adverse pos- 
session will not support recovery ex- 
cept against one claiming under a 
common source. Gilbert v. Rankin, 
21 S.W. 994, 3 Tex.Civ.App. 78. 


92. See supra § 7, 


Boynton, 35 Tex. 
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fendant showing the same character of title.°* As in 


other cases®* plaintiff can only 


strength of his own title.®® Limitations run in favor 
of the possession of land by the federal govern- 
ment,®® and its grantee may, in an action of trespass 
to try title, raise the defense that the government 
had acquired title by possession for the statutory 
A grantee of land does not acquire suf- 
ficient title to adjoining land to which his grantor 
had title by limitation to support trespass to try 
title when such title was not specifically assigned 


period. 


to him.?®8 


[§ 11] 7. Interest in Public Lands. 
from a United States officer showing payment of the 
purchase price of public lands is sufficient to enable 
plaintiff to maintain trespass to try title,°® but a 
certificate of the first payment for lands sold by the 
United States under the credit system, was not suf- 


$3. Morris v. Jacks, (Tex.Civ.App.) 
96 S.W. 637. 


94 See infra § 16. 


95. Houston Oil Co. of Texas v. 
Gore, (Tex.Civ.App.) 159 S.W. 924. 


96. See Adverse Possession § 485. 


97. El Paso v. Ft. Dearborn Nat. 
Bank, 74 S.W. 21, 96 Tex. 496 [rev 
(Civ.App.) 71 S.W. 799]. 


98. Crosby v. Stevens, (Tex.Civ. 
App.) 184 S.W. 705 [dism f w j]. 


$99. Bullock v. Wilson, 2- Port. 
(Ala.) 436. 


4 Gill vy. Taylor, 3 Port, (Ala.) 
82. 


2. Stephens v. Westwood, 20 Ala. 
75. 


See Vernon’s Sayles Civ. St. 


3. 
(1914) art 7742. 


4 Shepard v. Avery, 34 S.W. 440, 
89 Tex. 301; Duren v. Houston, etc., 
R. Co., 24 S.W. 258, 86 Tex: 287; Von 
Rosenberg v. Cuellar, 16 S.W. 58, 80 
Tex. 249; Wilson v. Williams, 25 Tex. 
54; Hughes v. Lane, 6 Tex. 289; Sa- 
bine Valley Timber & Lumber Co. v. 
Cagle, (Tex.Civ.App.) 149 S.W., 697 
[rev 202 S.W. 942, 109 Tex. 178]; 
Harnest v. Lake, 101 S.W. 479, 45 Tex. 
Civ.App. 463; Stubblefield v. Hanson, 
(Tex.Civ.App.) 94 S.W. 406; Creswell 
Ranche, etc., Co. v. Waldstein, (Tex. 
Civ.App.) 28 S.W. 260; Dickey v. 
Grace, (Tex.Civ.App.) 25 S.W. 41. 


[a] TIlustrations.—(1) Certificate 
issued in name of patentee after his 
death will support action brought by 
his heirs. Lewis v. Bergess, 54 S.W. 
609, 22 Tex.Civ.App. 252. (2) Party 
claiming title from the one to whom 
the original patent issued as an as- 
signee, need not show, as against one 
who asserts no legal or equitable 
claim to the certificate, the right of 
the assignee to the certificate on 
which the patent was issued. Tom 
v. Sayers, 64 Tex. 339. (8) One who 
has located a land certificate, under 
an oral agreement by which he was 
to have one half the land, may re- 
cover his share in trespass to try ti- 
tle. Murrell v. Wright, 15 S.W. 156, 
78 Tex. 519. (4) Plaintiff, on show- 
ing that he was the owner of a spe- 
cial act certificate on which the land 
was located, and under which title 
conveyed by the patent inured to his 
benefit, was entitled to recover, 
whether the title be legal or equita- 
ble. Broussard v. Cruse, (Tex.Civ. 
App.) 154 S.W. 347. (5) Where trans- 
feree of land certificate, who had lo- 
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recover on the 


[§§ 10-11 


| ficient to rebut the presumption of forfeiture for 
failure to comply with the terms of the purchase, and 
to authorize the holder to maintain an action of tres- 
pass to try title.t 
‘patent from the United States government to him- 
self as the legal vendee of an Indian reservee under 
a treaty with the Indians, and defendant claims un- 
der an older patent from the government, plaintiff 
must prove the location of the Indian reservee as 
well as that he succeeded to the rights of such re- 
servee.? In Texas, by virtue of statutory provisions, 


Where plaintiff claims under a 


the interest acquired by the location and survey of 
public land under a head right certificate, bounty 


A receipt | warrant, land 


eated it, sold the land and caused his 
transferror to transfer the certificate 
to vendee, vendee who went into pos- 
‘session, made improvements and ob- 
tained a patent, could maintain tres- 
pass to try title, although he had no 
written conveyance from his vendor. 
New York, etc., Larid Co. v. Gardner, 
(Tex.Civ.App.) 25 S/W. 737. 


[b] Insufficient title—(1) Unrec- 
ommended land certificate is insuffi- 
cient to support action. Baldwin v. 
Roberts, 36 S:W. 789, 13 Tex.Civ.App. 
563. (2) Power of attorney to obtain 


and locate a headright certificate un- 


der which the holder did nothing and 
asserted no rights for forty-six years 
during which time those under whom 
defendant claimed had located the 
certificate would not support a re- 
covery by plaintiff. Brown v. Rob- 
erts, 12 S.W. 807, 75 Tex. 103. 


[ec] Action by. preémptor.—(1) 
Under Paschal Dig. art. 5303, one 
who, as preémptor, has procured and 
filed a survey of vacant land on which 
he has settled, may maintain an ac- 
tion of trespass to try title. Buford 
v. Gray, 51 Tex. 331. (2) Under the 
statute permitting a preémptor of 
public land to assign his right, the 
assignee takes an equitable, although 
defeasible, title which is sufficient to 
support an action of trespass to try 
title. Horne v. Gambrell, 1 Tex.A.Civ. 
Cas. § 996. (3) The issuance of the 
patent to the mortgagee of the pre- 
emptor, although it invests the former 
with the legal title, makes him a trus- 
tee holding it for the benefit of the 
mortgagor, subject to the lien for the 
satisfaction of the mortgage, and 
such mortgagee cannot bring tres- 
pass to try title. Pratt v. Godwin, 
61 ‘Tex. 331. (4) Plaintiff cannot re- 
cover where he relies upon an appli- 
cation for preémption and fails to 
show compliance with the law with 
respect to occupation of the land or 
payment of the purchase-money. 
Conn y. Franklin, (Tex.) 19 S.W. 126. 


[d] School lands.—(1) An order 
of the commissioner's court for the 
sale of school lands, a certified copy 
of which is furnished vendee, and 
which, although possession of the 
land is given, reserves the title to the 
county until the price is paid, with 
the right to rescind and resume pos- 
session on default, with repayment 
of the money already paid, conveys a 
title good against one not showing a 
better. Clay County Land, ete., Co. 
v. Wood, 9 S.W. 340, 71 Tex. 460. (2) 
A purchaser of school lands cannot 
maintain trespass to try title to re- 


serip, or any other evidence of right 
to such land recognized by the laws of that state,* 
constitutes sufficient title to authorize the mainte- 
nance of an action of trespass to try title.* 
tion and survey are both necessary,® and priority of 
survey gives a superior right warranting recovery.® 


Loca- 


cover such lands without showing 
that they have been classified and 
appraised. Corrigan v. Fitzsimmons, 
(Tex.Civ.App.) 76 S.W. 68 [rev 80 S. 
W. 989, 97 Tex. 595]; Thompson ‘v. 
Autry, (Tex.Civ.App.) 52 S.W. 581. 
(3) This need not be shown by direct 
evidence as it will be presumed that 
the officer acted in conformity with 
the law. . Corrigan v. Fitzsimmons, 
80 S.W. 989, 97 -Tex. 595 [rev (Civ. 
App.) 76 S.W. 68]. (4) Mere posses- 
sion of school land without a show- 
ing of right thereto will not confer 
a right to maintain trespass to try 
title to a disputed strip of land of 
which plaintiff was not in actual pods- 
session. Hooper vy. Acuff, (Tex.Civ. 
App.) 159 S.W. - 934.. > (5) »Plaintift 
claiming title as a purchaser of 
school lands, cannot rely on any de- 
fects in defendant’s title, but must 
show that he fully complied with the 
law so as to entitle him to an award 
of the land. Willoughby v. Town- 
send, 53 S.W. 581, 93 Tex. 80 [rev 
(Civ.App.) 51 S.W. 335]; Lefevre v. 
Jackson, (Tex.Civ.App.) 135 S.W. 212. 
(6) One to whom school land was 
awarded as an actual settler could 
maintain trespass to try title against 
a trespasser although the land was 
subject to forfeiture for failure to 
continue to occupy it. Dowding v. 
eon 65 S.W. 486, 26 Tex.Civ.App. 


fe] Certificate in excess of legal 
amount.—Where one has received the 
patent to land in excess of the amount 
authorized by law, it can only be suc- 
cessfully attacked by one who has an 
antecedent title. Lemberg v. Caba- 
niss, 12 S.W. 844, 75 Tex. 228. 


5. Thomson v. Locke, 1 S.W. 112, 
66. Tex. 383; Fall v. Nation, 43 S.W. 
46, 17 Tex.Civ.App. 1I60. See also 
Sanborn v. Gunter, 17 S.W. 117, 20 
S.W. 72, 84 Tex. 273 (where it is said 
that actual surveys of lands granted 
by the state have always been con- 
templated and prescribed by law al- 
though it was not always regarded as 
indispensable that the lines of the 


‘survey should actually be run and 


measured on the ground). 


6. Mohler v. Welge, (Tex.Civ.App.) 
20 S.W..850 (holding that the survey 
was such an appropriation of the land 
as would enable one holding patent 
issued on such survey to recover 
against one holding patent under 
later survey). 


[a] Recovery against trespassers. 
—One claiming under junior survey 
cannot recover land within~senior sur- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a 


“a 


ve 
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Under a statute giving a bona fide settler who has 
bought one section of agricultural land the right to 
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buy three pastoral sections,’ such a settler who has 


apphed for pastoral sections and whose application 
has been refused because the commissioner of the 
general land-office has wrongfully sold the land to 
another, may bring trespass to try title against such 


wrongful purchaser.’ 
[§ 12] 8. Paper Title. 


“vey although defendants are naked 


trespassers, as outstanding legal ti- 
tle appears. Lockwood v. Ogden, 
(Tex.Civ.App.) 50 S.W. 1077. 


7. See statutory provisions: 


8. Burnett vy. Winburn,’ (Tex.Civ. 
App.) 25 S.W. 969. - 


9. Tambunting v. Manila, 5 Philip- 
pine 590; Sison wv. Silva, 5 Philippine 
587; Montgomery vy. Carlton, 56 Tex. 
361; Webster v. Mann, 52 Tex. 416; 
Odem v. Leahy, (Tex.Civ.App.) 264 S. 


Np 


[a] Deed in blank.—A deed con- 
taining blanks which the grantee is 
orally empowered to fill passes suffi- 
cient title to support the action when 
the power to fill the blanks has been 
exercised. Threadgill v. Butler, 60 
Tex. 599; Runge v. Schleicher, (Tex. 
Civ.App.) 21 S.W. 423. 

4 


10. See cases infra this note. 


[a] Mistake in reference to record 
of deed.—The right of a plaintiff hav- 
ing superior title to recover is not de- 
feated by the fact that a deed in his 
chain of title refers to another deed 
for the description of the property 
conveyed, by giving the names of the 
parties and the date of such deed, but 
misstates the page of the record on 
which it shall be found. Walker v. 


Downs, (Tex.Civ.App.) 61 S.W. 725, 
64 S.W. 682. 
[b] Defective acknowledgment.— 


Failure of the acknowledgment of a 
deed by a married woman to state 
that she did not wish to retract, will 
not defeat a suit by her remote gran- 
tee against a mere intruder, where 
she lived near the land, and for over 
fifty years neither she nor her heirs 
ever questioned the deed. Spivy v. 
March, 151 S.W. 1037, 105 Tex. 473, 
45 L.R.A.N.S. 1109 [rev 133 S.W. 529, 
63 Tex.Civ.App. 449]. 


11. See cases infra this note. 


[a] Unauthorized conveyance by 
the president of a corporation will 
not entitle the grantee therein to re- 
eover in an action of trespass to try 
title. Franco-Texan Land Co. v. Mc- 
Cormick, 23 S.W. 123, 85 Tex. 416, 34 
Am.S.R. 815 [rev (Civ.App.) 23 S.W. 
118]. 


[b] Deed for homestead not 
signed by wife.—Recovery cannot be 
based on a deed for defendant’s home- 
stead which was not signed by his 
wife. Pinkston v. West, (Tex.Civ. 
App.) 85 S.W. 1014. 


[c] Superior title in defendant.— 
Plaintiff, whose title depended upon 
deed from defendant city, could not 
maintain trespass to try title, deed 
upon its face showing superior title 
in defendant. Bunn v. City of Lare- 
do, (Tex.Civ.App.) 208 S.W. 675 [aff 
(Commn.App.) 245 S.W. 426]. 


12. Under executory contract see 
supra § 8. 


Where in trespass to try 
title plaintiff makes out a prima facie paper title 
and defendant fails to prove title in himself, plain- 
tiff is entitled to recover.® Immaterial defects in the 
paper title will not defeat a recovery,!® but recov- 


otherwise.!° 


13. Gilmore v. O’Neil, 173 S.W. 
208, 107 Tex. 18 [rev (Civ.App.) 139 
S.W. 1162]; Hardy v. Beaty, 19 S.W. 
NUS; O45) SLE «DOL Med. HATO Seon BO > 
Downing v. Diaz, 16 S.W. 49, 80 Tex. 
436; Titus v. Johnson, 50 Tex. 224; 
Walker v. Howard, 34 Tex. 478; Mar- 
tin v. Weyman, 26 Tex. 460; Martin 
v. Parker, 26 Tex. 253; Miller v. Alex- 
ander, 8 Tex. 36; Hasterling v. Blythe, 
7 Tex. 210, 56 Am-D. 45;. Neill v. 
Keese, 5 Tex. 23, 51 Am.D. 746; Bur- 
ney v. Burney, (Tex.Civ.App.) 261 S. 
W. 182; Gulf Production Co. v. Palm- 
er, (Tex.Civ.App.) 230 S.W. 1017 [er- 
ror refused]; Smith v. Price, (Tex. 
Civ.App.) 230 S.W. 836; Robson vy. 


Moore, (Tex.Civ.App.) 166 S.W. 908; 
Warren vy. Warren, (Tex.Civ.App.) 
145 S.W. 272; Low v. Gray, 130 S.W. 


270, 61 Tex.Civ.App. 487; Bell County 


v. Felts, (Civ.App.) 120 S.W. 1065 
[reh den 122 S.W. 269, and. rev 
132 S.-W. 1238, 103, Tex. 616]; Craig v. 


Harless, 76 S.W. 594, 33 Tex.Civ.App. 
257; Wade v. Boyd, 60 S.W. 360, 24 
Tex.Civ.App. 492; Neyland v. Ward, 
54 S.W. 604, 22 Tex.Civ.App. 369; 
O’Connor v. Vineyard, (Civ.App.) 43 
S.W. 55 [rev 44 S.W. 485, 91 Tex. 488]. 
See Flash v. Herndon, (Tex.Civ.App.) 
44 S.W. 608 (where it was said that 
plaintiff’s equity under a deed convey- 
ing an equitable title would prevail 
over legal title under subsequent 
deed from same grantor if the sub- 
sequent deed was without considera- 
tion). 


[a] Tlustrations.—(1) Sale un- 
der a power of attorney to sell the 
county claims of the principal, “or 
any land that may be secured there- 
by,’ vests such equitable title in the 
purchaser as, under the Texas statute, 
will enable him to maintain trespass 
to try title against a trespasser. 
Hermann v. Reynolds, 52 Tex. 391. 
(2) Transfer of a land-office certifi- 
eate prior to a location of the land 
thereunder, and a subsequent issu- 
ance of the patent, confers on the as- 
signee an equitable title sufficient to 
entitle him to recover the land, in an 
action of trespass to try title against 
the locator’s heirs. Hhrenberg v. 
Baker, (Tex.Civ.App.) 54 S.W. 435. 
(3) Where a transferee of a certifi- 
cate for land under a forged transfer 
obtains title from the state, the 
equitable title of the original holder 
of the certificate or his heirs based 
on a constructive trust is sufficient 
to support trespass to try title. Blair 
v. Hennessy, (Tex.Civ.App.) 138 S.W. 
1076 [aff=v78—S.iw. 871, 107 Tex” 39, 
Ann.Cas.1918C 474]. (4) Where one 
plaintiff brought suit for himself and 
as trustee for others, in name of all, 
allegation that other plaintiffs owned 
one-fifth of land was tantamount to 
declaration of trust in their favor 
authorizing recovery by them. Rob- 
ertson v. Lee, (Tex.Commn.App.) 249 


S.wW. 217 [aff (Civ.App.) 2380 S.W. 
730]. . 
[b] Equitable title distinguished 
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ery cannot, of course, rest on a paper title which 
is fatally defective.11 


[§ 13] 9. Equitable Title.12 An equitable as well 
as a legal title will support an action of trespass to 
try title, in the Texas courts,!* and in North Caro- 
lina,** but in the federal courts it has been held 


[§ 14] 10. Title from Common Source.?* In tres- 
pass to try title, when the parties to the action claim 
through a common source of title, it is not necessary 
for plaintiff to deraign title back of such common 
source;** and in Texas there is an express statu- 


from mere equitable right is suffi- 
cient. Tanton v. State Nat. Bank of 
ress (Tex.Civ.App.) 43 S.W.(2d) 


[ce]. Reversion of an equitable title 
after termination of a trust to seil 
and convey will support trespass to 
try title. Montgomery v. Trueheart, 
(Tex.Civ.App.) 146 S.W. 284. 


[d] Lien when debt barred.—The 
equitable lien of the holder of a note 
given for thel purchase-money for 
land is not sufficient to enable him to 
maintain trespass to try title against 
the vendee or a subsequent purchas- 
er, when, by laches, the remedy upon 
the note has become barred by limita- 
tion. Elliott v. Blanc, 54 Tex. 216. 


14. Troy & North Carolina Gold 
Mining Co. v. Snow Lumber Co., 87 S. 
E. 40, 170 N.C. 273 (it was not neces- 
sary to correct a misnomer in a deed 
as plaintiff could recover on his 
equitable title against a mere wrong- 
doer). 


15. Kircher v. Murray, 60 F. 48, 8 
C.C.A. 448 [aff 54 F. 617]; Lerma v. 
Stevenson, 40 F. 356 (Texas). 


16. Presumptions and burden of 
proof-see infra § 59. 


17. Cooke v. Avery, 13 S.Ct.. 340, 
147 U.S. 375, 37 LiEd. 209. (Texas); 
Martin v. Ranlett, 39 S.C.l. 541, 57 
Am.D. 770; Minor v. Powers, 26 S.W. 
1071, 87 Tex. 838; Evans v. Foster, 15 
S.W. 170, 79 Tex. 48; Lasater v. Van 
Hook, 14 S.W. 270, 77 Tex. 650; Tapp 
v. Corey, 64 Tex. 594; Stegall v. Huff, 
54 Tex. 193; Fulks v. Smith, (Tex. 
Civ.App.) 25 S.W.(2d) 221; King v. 
Kloh, (Tex.Civ.App.) 10 S.W.(2d) 
1043; Norville v. Clark, (Tex.Civ. 
App:.).. 8 -S.W.€2d)-. 327; ~ Harris tv. 
Kiber, (Tex.Civ.App.) 178 S.W. 673; 
Long v. Shelton, (Tex.Civ.App.) 126 
S.W. 40; Stephenville Oil Mill v. Me- 
Neil], 122 S.W. 911, 57 Tex.Civ.App. 
252; San Antonio Mach. Co. v. Camp- 
bell, (Tex.Civ.App.) 110 S.W. 770; 
Lutcher v. Allen, 95 S.W. 572, 43 Tex. 
Civ.App. 102; Tinsley v. Magnolia 
Park Co., (Tex.Civ.App.) 59 S.W. 629; 
Parsons v. Hart, 46 S.W. 856, 19 Tex. 
Civ.App. 300; Byne v. Wise, (Tex.Civ. 
App.) 31 S.W. 1069; Bailey v. Laws, 
23 ‘Saw. 20,3: Dex. CivApp. 5295. Kom 
v. Brady, 20 S.W. 1024, 1 Tex.Civ.App. 
590. 


[a] What constitutes common 
source.—(1) Where adjoining own- 
ers have purchased from a common 
vendor, and on a dispute as to the 
boundary line each claims that his 
tract extends over that claimed by 
the other, the vendor is the com- 
mon source of title. Young v. Tra- 
han, 97 S.W. 147, 43 Tex.Civ.App. 611. 
(2) Where one party claims under 
a conveyance to the wife as her sep- 
arate property, and the other under 
a subsequent execution sale as the 
property of the husband, a prima 
facie case of common source of title 
is made out. Edrington v. Butler. 
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tory provision to this effect.1§ The rule of com- 
mon source is, however, one of evidence and not of 
estoppel,!® and does not preclude the parties from 
asserting any other title.2° On the contrary, either 
party has the right to assert as many different and 
conflicting titles as he may be able to produce,?* 
and to show a superior title in himself may attack the 
title of the common source;??_ but ordinarily when 
the parties claim only from a common source neither 


(Tex.Civ.App.) 33 S.W. 1438. (3) 
Where plaintiff claims through the 
beneficiaries in a trust deed, a deed 
from the heirs of the trustee to de- 
fendant does not show a common 
source of title, as estates in trust do 
not descend to heirs upon the death 
of the trustee. Paschal, v. Evans, 
(Tex.Civ.App.) 30 S.W. 923. (4) In 
an action by those claiming under the 
purchaser -on foreclosure of a ven- 
dor’s lien against one claiming under 
the vendee, the vendee is not the 


common source of title. Haney v 
Brown, (Tex.Civ.App.) 46 S.W. 565. 
(5) Where husband of defendant, 


claiming by adverse possession, took 
possession by permission of estate 
from which plaintiff obtained title by 
deed, there was a common source of 
title. errell v. Delano, (Tex.Civ. 
App.) 144 S.W. 1039. 


[b] Plaintiff as common source.— 
Plaintiff need not prove title in him- 
self from the sovereignty of the soil, 
where the title asserted by defend- 
ant emanated from plaintiff. Temple 
Lumber Co. y. Arnold, (Tex.Civ.App.) 
14 S.W.(2d) 926; Organ v. Maxwell, 
(Tex.Civ.App.) 140 S.W. 255 


[ce] Defendant as common source. 
—Persons claiming title as against a 
judgment debtor under a_ sheriff's 
deed are not required to connect him 
with the sovereignty of the soil, in 
order to recover judgment against him 
in an action of trespass to try title. 
Frazier v. Waco Bldg. Assoc., 61 S. 
W. 132, 25 Tex.Civ.App. 476. 


[d] Common source as to part of 
defendants.—Where an action is by 
a widow against the heirs and devi- 
sees of the husband, plaintiff can re- 
cover as against the devisee without 
showing title prior to that of her 
husband, he being a common source, 
but as against the other defendants 
she must establish her title from the 
government. Mitchell v. Mitchell, 15 
S.W. 705, 80 Tex. 101. 


[e] Title of common source ac- 
quired by limitation.—Where parties 
claimed undivided interests from 
common source, plaintiffs were not 
precluded from recovering as to por- 
tion of tract which common source 
obtained by limitations, because limi- 
tation title was not pleaded. Hunni- 
cut vy. Brydson, (Tex.Civ.App.) 274 S. 
W. 1015. 


18. See Rev. St. (1895) art 5266 
Vernon’s Sayles Civ. St. (1914) art 
7749 (construed in Bosse vy. Cadwal- 
lader, 24 S.W. 798, 86 Tex. 336 [rev 
(Civ.App.) 23 S.W. 260]; Long. v. 
Shelton, (Tex.Civ.App.) 126 S.W. 40). 


19. Rice v. St. Louis, etc., R, Co., 
26 S.W. 1047, 87 Tex. 90, 47 Am.S.R. 
72 [aff 24 S.W. 1099, 6 Tex.Civ.App. 
355]; Pondrom v. Gray, (Tex.Civ. 
App.) 289 S.W. 79 [rev (Commn.App.) 
298 S.W. 409, mod and reh den 
(Commn.App.) 1 8.W.(2d) 278]; Word 
v. Houston Oil Co. of Texas, (Tex. 
Civ.App.) 144 S.W. 884; Taylor v. 
Doom, 95 S.W. 4, 43 Tex.Civ.App. 59; 
Gilmer v. Beauchamp, 87 S.W. 907, 
40 Tex.Civ.App. 125; Starr v. Kenne- 
dy, 27 S.W. 26, 5 Tex.Civ.App. 502. 
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perior title.?° 


“The whole question of common 
source is one of evidence and not of 
estoppel. The plaintiff, in order to 
prevail, must recover upon the 
strength of his title, and this may be 
Shown by evidence of common source 
and the superiority of his title from 
that source; but it by no means fol- 
lows, when this is done, that the de- 
fendant is not permitted to overcome 
and destroy the effect of the prima fa- 
cie title established by the plaintiff, 
by evidence tending to show that this 
title is worthless and that the plain- 
tiff has no superior title.” Rice v. 
St. Louis, ete., R. Co., 26 S.W. 1047, 
87 Tex. 90, 47 Am.S.R. 72 [aff 24 S. 
W. 1099, 6 Tex.Civ.App. 355, 357]. 


20. See cases infra note 21. 


21. Moore v. Foster Lumber Co., 
Zot BB Ta bt CoG ALN iSO (Pexas)\ 
Hill vy. Robertson, 32 S.C.L. 1; Burns 
v. Goff, 14 S.W. 1009, 79 Tex. 236; 
Finn v. Williamson, 12 S.W. 852, 75 
Tex. 3836; Mayfield v. Robinson, 55 
S.W. 399, 22 Tex.Civ.App. 385; Story 
vy. Birdwell, (Tex.Civ.App.) 45 S.W. 
847; Starr v. Kennedy, 27 S.W. 26, 5 
Tex.Civ.App. 502. 


[a] Defective title insufficient.— 
The effect of the proof of common 
source by plaintiff cannot be met 
and overcome ne defendant merely 
by showing that he claims land under 
another source of title which is de- 
fective and legally insufficient as evi- 
dence of title. He can prove any ti- 
tle which he possesses, but he can- 
not escape from the rule of common 
source by showing a different chain 
of title under muniments which do 
not invest title in him. Smith vy. Da- 
vis, 47 S.W. 101, 18 Tex.Civ.App. 563. 


22. Word v. Houston Oil Co. of 
Texas, (Tex.Civ.App.) 144 S.W. 334, 
338 (validity of deed under which 
common source claims may be at- 


tacked). 


“The contention of appellant that 
a defendant will not be permitted to 
show a superior title to that held by 
the common source if, in order to 
make such showing, he must attack 
the validity of a deed under which 
the common source claims, is not 
sound, and is not supported by the 
authorities cited and relied on by 
appellant.” Wood y. Houston Oil Co. 
of Texas, supra (citing and discuss- 
ing cases). 


23. Cox v. Hart, 12 S.Ct. 962, 145 


U.S. 376, 36 L.Ed. 741 (Texas); Fair-. 


mont Creamery Co. y. Minter, (Tex. 
Civ.App.) 274 S.W.. 281; Lana’ v. 
Banks, (Tex.Civ.App.) 241 S.W. 299 
[rev (Commn.App.) 254 S.W. 786, 30 
A.L.R. 1]; -Skov v. Coffin, (Tex.Civ. 
App.) 137 S.W. 450; Swearingen v. 
Reed, 21 S.W. 383, 2 Tex.Civ.App. 364. 


[a] Thus one of the parties can- 
not assert that the other is not enti- 
tled to the land because of an irreg- 
ularity in procuring the patent under 
which both claim. Cuellar v. Dewitt, 
24 S.W. 671, 5 Tex.Civ.App. 568. 


{b] Judgment as common source. 
—Where both parties claim under a 
judgment in partition, defendant is 


i 
> 
. . 
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party can go back of the common source, or attack 
the title of the common source.?* 
recover, even when the parties claim through a com- 
mon source, if he has no title,?4 or has parted with 
his title before suit,2® or if defendant has the su- 
The doctrine of common source of 
title may be invoked though ‘defendant is in posses- 
sion of the land sued for.?* 


[§ 15] 11. Title Acquired through Foreclosure. A 


Plaintiff cannot 


precluded by the rule of common 
source from attacking the validity of 
such judgment. Hilburn y. Harris, 
21 S.W. 572, 2 Tex.Civ.App. 395. 


[c] Title derived from adverse 
party.—(1) A party who derived his 
possession and claims’ title by a sale 
under execution against the adverse 
party will not be heard to object to 
the validity of the title prior to the 
sale; Pearson v. Flanagan, 52 Tex. 
266; Battle v. Wolfe, (Tex.Civ.App.) 
283 S.W. f073. (2) Defendant can- 
not set up a paramount title in an- 
other, in order to defeat a purchaser 
of his own title at a sheriff's sale. 
McElwee v. Beason, 3t S.C.L. 26. See 
Goudeloch v. Massey, 33 S.C.L. 187 
(holding, also that when the original 
defendant was thus precluded from 
showing an outstanding title his al- 
leged landlord who had been permit- 
ted to come in and defend was also 
precluded from doing so). 


[d] Foreclosure of lien.—Where 
vendor’s lien was foreclosed but 
thereafter the vendor’s assignee at- 
tempted to convey to others, one 
claiming under the purchaser at the 
foreclosure sale could recover with- 
out paying the original purchase mon- 
ey. Club Land, ete., Co. v. Wall, 91 
S.W. 778, 99 Tex. 591, 92 S.W: 984, 
122 Am.S.R. 666 [rev (Civ.App.) 88 
S.W. 534]. 


24. Jones v.’ Lee, (Tex.Civ.App.) 
41 S.W. 195 [dist Rice v. St. Louis, 
etc,,. R. Co. 26 SW... 1047, 87 | Tex: 
90, 47 Am.S.R. 72 (aff 24 S.W. 1099, 6 
Tex.Civ.App. 355)]. 


[a] Title divested by foreclosure. 
—Plaintiffs could not recover where 
their title from the common grantor 
had been divested by foreclosure of a 
vendor’s lien reinvesting title in the 
common grantor prior to his convey- 
ance under which defendants claimed. 
Sage v. Clopper, 48 S.W. 36, 19 Tex. 
Civ.App. 502. 


25. Teston v. Brannin, (Tex.Civ. 
App.) 261 S.W. 788 (defendant may 
rely on outstanding title under deed 
executed by plaintiff before suit when 
plaintiff has not reacquired title). 


* Necessity of title when action com- 
menced see supra § 7. 


26. Hall v. Bradley, (Tex.Civ.App. 
282. S.W. 874. Le 


[a] Superior title in defendant.— 
If defendant had title to part of lot 
in controversy by a continuous and 
unbroken chain of title from the com- 
mon source, such title would be su- 
perior to any title that either he 
or plaintiff could have acquired under 
a grantee from the common source 
of the remaining part of the lot. 
Roberts v. Blount, (Tex.Civ.App.) 120 — 
S.W. 933. 


27. Woodward y. Ross, (Tex.Civ. 
App.) 153 S.W. 158, 160. 


“There is no authority for the 
proposition that, if the defendant is 
in possession of the land sued for, the 
doctrine of common source cannot be 
invoked. - . To sustain appel- 
lant’s contention would greatly im- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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purchaser of lands at a sheriff’s sale, in an action 
of trespass to try title to recover such lands from 
a third person, must show a title in the person 
against whom the execution issued.?28 The purchaser 
at a sheriff’s sale in foreclosing a vendor’s lien, al- 
though a third party, may maintain trespass to try 


title against a subsequent vendee 


Where no direct attack is made on a deed obtained 
by defendant at a sheriff’s sale, plaintiff cannot re- 
cover by showing that the consideration for such deed 
was inadequate, unless such inadequacy is gross.®° 


[$ 16] 12. Weakness of Defendant’s Title. In an 
action of trespass to try title, plaintiff must recover, 
if at all, upon the strength of his own title and not 


upon the weakness of the title of 


pair, and in most cases absolutely de- 
stroy, the effect of common source 
of title, for defendants are usually 
in possession.” Woodward y. Ross, 
supra. 


28. Galt v. Lewis, 5 S.C.L. 261, 6 
S.C.L. 160. 


29. Foster v. Powers, 64 Tex. 247. 


30. Smith v. Olsen, 56 S.W. 568, 23 
Tex.Civ.App. 458. 


31. U.S.—Lerma vy. Stevenson, 40 
F. 356 (Texas). 


Ala.—Lewis v. Goguette, 3 Stew.& 
Pe 8 4: 


Ky.—Slusher vy. Pennington, 104 S. 
W. 354, 31 Ky.L. 950. 


$.C.—Warren v. Wilson, 71 S.E. 818, 
992, 89 S.C. 420; Gambling v. Prince, 
11 S.C.L. 138; Toomer vy. Purkey, 8 
S.C.L. 323, 12 Am.D. 634; Harlock v. 
Jackson, 5 S.C.L. 254, 6 S.C.L. 135. 


Tex.—Mills v. Pitts, 48 S.W.(2d) 
941 [aff (Civ.App.) 19 S.W.(2d) 991]; 
Kirby Lumber Co. y. Conn, 263 S.W. 
902, 114 Tex. 104 [rev (Civ.App.) 222 
S.W. 342]; Willoughby v. Townsend, 
53 S.W. 581, 93 Tex. 80 [rev (Civ. 
App.) 51 S.W. 335]; Gracey v. Hen- 
drix, 51 S.W. 846, 93 Tex. 26; Caplen 
v. Drew, 54 Tex. 493; Linthicum v. 
March, 37 Tex. 349; Hooper v. Hall, 
35 Tex. 82; Sullivan v. Dimmitt, 34 
114; Hughes v. Lane, 6 Tex. 
Rooney v. Poreh, (Commn.App.) 
239 S.W. 910; San Lorenzo Title & 
Improvement Co. v. Caples, (Civ. App.) 
48 S.W.(2d) 329; Griggs v. Montgom- 
ery, (Civ.App.) 22 S.W.(2d) 688; Ev- 
rage v. Lane, (Civ.App.) 21 S.W.(2d) 
594; Mills v. Snyder, (Civ.App.) 8 
S.W.(2d) 790; Woods v. Selby Oil 
& Gas Co., (Civ.App.) 2 S.W.(2d) 895 
[aff (Commn.App.) 12 S.W.(2d) 994]; 
Jimerson vy. Harrington, (Civ.App.) 
292 S.W. 912; Battle v. Wolfe, (Civ. 
App.) 283 S.W. 1073; Harper v. Tem- 


ple Lumber Co., (Civ.App.) 259 S.W. 


217 [rev (Commn.App.) 290 S.W. 
530]; Moss v. Ingram, (Civ.App.) 224 
S.W. 258; Dittman v. Cornelius, (Civ. 
App.) 218 S.W. 109 [rev (Commn. 
App.) 234 S.W. 880]; Canon v. Scott, 
(Civ.App.) 217 S.W. 429; Harrison v. 
Abercrombie, (Civ.App.) 213 S.W. 708; 
Bunn v. City of Laredo, (Civ.App.) 
208 S.W. 675 [aff (Commn.App.) 245 
S.W. 426]; Engelking v. Mertens, 
(Civy.App.) 202 S.W. 777; Webster vy. 
International & G. N. Ry. Co., (Civ. 
App.) 193 S.W. 179 [error refused]; 
Houston Oil Co. of Texas v. Miller & 


~ Vidor Lumber Co., (Civ.App.) 178. S. 


W. 880; Allison v. Richardson, (Civ. 
App.) 171 S.W. 1021 [rev (Commn. 
App.) 213 S.W. 252]; Masterson Irr. 
Co. v. Foote, (Civ.App.) 163 S.W. 642; 
Patrick v. Barnes, (Civ.App.) 163 S. 
W. 408; Hooper v. Acuff, (Civ.App.) 
159 S.W. 934; Staley v. King Bank & 
Mercantile Co., (Civ.App.) 144 S.W. 
308; Skov v. Coffin, (Civ.App.) 137 
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in possession.?°® 


his adversary,*? 


S.W. 450; Wadsworth v. Vinyard, 
(Civ.App.) 131 S.W. 1171 [rev 147 S. 
W. 560, 105 Tex. 245]; Ward v. Nel- 
son, 131 S.W. 310, 62 Tex.Civ.App. 
281; White v. McCullough, 120 S.W. 
1093, 56 Tex.Civ.App. 383; Murphy v. 
Luttrell, 120 S.W. 905, 56 Tex.Civ. 
App. 149; Bailie v. Western Live 
Stock & Land Co., 119 S.W. 325, 55 
Tex.Civ.App. 473; Brown vy. Orange 
County, 107 S.W. 607, 48 Tex.Civ.App. 
470; Jaggers v. Stringer, 106 S.W. 
151, 47 Tex.Civ.App. 571; Fellers v. 
McFatter, 101 S.W. 1065, 46 Tex.Civ. 
App. 335; Mann v. Hossack, (Civ. 
App.) 96 S.W. 767; Knippa v. Brown, 
(Civ.App.) 82 S.W. 658; Smith v. 
Rothe, (Civ.App.) 55 S.W. 754; Allen 
v.. Worsham, (Civ.App.) 50 S.W. 157; 
Soape v. Doss, 45 S.W. 387, 18 Tex. 
Civ.App. 649; Barnes v. McArthur, 22 
S.W. 770, 4 Tex.Civ.App. 71. 


[a] Walidity of defendant’s title 
immaterial.—It makes no difference 
whether the title defendant claims 
under is good or not, if that title is 
not. derived from the same source 
with that of plaintiff, because posses- 


sion with evidence of claim under 


any title not derived from the same 
source as plaintiff's is Sufficient to 
require plaintiff to prove a superior 
title. Story v. Birdwell, (Tex.Civ. 
App.) 45 S.W. 847. 

32. Street Realty Co. v. Brown, 
(Tex.Civ.App.) 291 S.W. 580. 


Recovery on prior possession see 
infra § 17. 


33. Dalby v. Booth, 16 Tex. 563; 
Holasek y. Janek, (Tex.Civ.App.) 244 
S.W.. 285. 


34. Griffin v. Ray, (Tex.Civ.App.) 
135 S.W. 248. 

35. Bechert v. Cowen, (Tex.Civ. 
App.) 19 S.W.(2d) 175, 176 [Laff 


(Commn.App.) 33 S.W.(2d) 433]. 


“No matter how many intervene 
in an action of trespass to try title, 
the rule is inexorable that the plain- 
tiff can recover alone upon _ the 
strength of his own title.” Bechert 
v. Cowen, supra. 


36. State v. Dayton Lumber Co., 
155 S.W. 1178, 106 Tex. 41; Hensley 
v. Conway, (Tex.Civ.App.) 29 S.W. 
(2d) 416 (citing statute); Barton v. 
Tharp, (Tex.Civ.App.) 27 S.W.(2d) 
885. 


[a]. Defendants need not have ti- 
tle.—Defendants lawfully in posses- 
sion could defend against mortgagee 
out of possession suing in trespass 
to try title who had no right of pos- 
session though defendants were not 
able to show title in themselves to 
the land. Langham v. Gray, (Tex. 
Civ.App.) 227 S.W. 741. 


37. Cox v. Davis, 17 Ala. 714, 52 
Am.D. 199; Hallet v. Eslava, 3 Stew.& 
Pp. (Ala.) 105; Watkins v. Smith, 45 
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except in cases of prior possession.?? It follows that 
it may not be necessary that defendant should have 
any title to enable him to resist recovery by plain- 
tiff,** and that when plaintiff fails to show title suf- 
ficient to recover as against a mere trespasser it is 
not necessary to determine whether defendant has 
acquired title.*4 
intervention of a third person.?® 


[§ 17] F. Possession and Right of Possession ef 
Plaintiff. To prevail in trespass to try title, plain- 
tiff must have a right to the possession of the land.?* 
Plaintiff may recover by virtue of priority of pos- 
session, without proof of title as against a mere tres- 
passer or one who has no title;*7 and defendants hav- 
ing prior possession, are entitled to recover posses- 


The rule is not changed by the 


S.W. 560, 91 Tex. 589; Foster v. John- 
son, 36 S.W. 67, 89 Tex. 640; Parker v. 
Et; Worth, ete:, R. Co.,-8-S.W. 541, 71 
Tex. 132; Caplen v. Drew, 54 Tex. 493; 
Duren v. Strong, 53 Tex. 379; Keys v. 
Mason, 44 Tex. 140; Alexander v. Gil- 
liam, 39 Tex. 227; Wilson v. Palmer, 
18 Tex. 592; Kolb v. Bankhead, 18 
Tex. 228; Williams v. Chew, (Tex. 
Civ.App.) 19 S.W.(2d) 68; Butler v. 
Borroum, (Tex.Civ.App.) 218 S.W. 
1115; Allen v. Vineyard, (Tex.Civ. 
App.) 212 S.W. 266 [error refused]; 
Perez v. Cook, (Tex.Civ.App.) 208 S. 
W. 668; Teagarden y. Patten, 107 S. 
W. 909, 48 Tex.Civ.App. 571; Mc- 
Adams y. Hooks, 104 S.W. 432, 47 
Tex.Civ.App. 79; Lynch vy. Pittman, 
738 S.W... 862, 31 Tex.Civ.App. 553; 
Estes v. Turner, 70 S.W. 1007, 30 Tex. 
Civ.App. 365. See Mackay v. Rey- 
nolds, 2 S.C.L. 474 (where the court 
says plaintiff may rely on his pos- 
sessory right if the title on which 
he relies fails). 


[a] Documentary title.-—Previous 
possession is sufficient evidence of ti- 
tle to authorize a recovery, but only 
when _there is no adverse documen- 
tary title. Hallett v. Eslava, 2 Stew. 
(Ala.) 115. 


[b] Rule not appiicable to defend- 
ant having title-—The rule of prior 
possession has no application, where 
defendants hold under a regular chain 
of title from the original grantee, and 
where it affirmatively appears that 
plaintiff has no title. Southwestern 
Settlement & Development Co. v. Vil- 
be Skiers Co., (Tex.Civ.App.) 245 S. 
W. 975. 


[c] Title to land in state.—Prior 
possession will not support a judg- 
ment for plaintiff where the title to 
the land in question is admittedly in 


the state. Corrigan v. Fitzsimmons, 
(Tex.Civ.App.) 76 S.W. 68 [rev 80 
S.W. 989, 97 Tex. 595]; Collyns v. 


Cain, 28 $.W. 544, 9 Tex.Civ.App. 193. 


{d] Proof of outstanding title.— 
Where plaintiff shows that the state 
has parted with title and also shows a 
deed to himself and actual possession 
under the deed prior to the posses- 
sion of defendant or his predecessors 
in interest, he is entitled to recover, 
although he fails to deraign title 
from the state to himself, and proof 
is made of the issuance of a patent 
from the state to a stranger. Cook v. 
Spencer, (Tex.Civy.App.) 91 S.W. 813. 


{e] Bequisites of prior possession. 
—(1) In order for plaintiff to recover 
on the strength of possession alone, 
he must show that it was actual and 
corporeal and not merely construc- 
tive. Lea v. Hernandez, 10 Tex. 137; 
Lynn y. Burnett, 34 Tex.Civ.App. 335, 
79 S.w. 64. (2) It must give title 
claimant exclusive dominion. Street 
Realty Co. v. Brown, (Tex.Civ.App.) 
291 S.W. 580. (3) Possession of the 
very land sued for is required. 


1162 [63 C.J.] 


sion under their pleas of reconvention where plain- 
tiff shows no title,?® but when the presumption of 
ownership from the prior possession®® is rebutted by 
proof that the claimant, whether plaintiff or cross- 
complainant, has no title he cannot recover, though 


the adverse party has no title.*° ' 


[§ 18] G. Possession of Defendant. 
is not necessary to the maintenance of an action of 
trespass to try title that defendant should be in 
possession of the disputed premises.*? 
fendant took possession as the tenant of plaintiff, 
plaintiff is entitled to recover,*? but trespass to try 
title cannot be maintained by a county to recover 
school land leased by it for a term which has not 
expired unless the lease is void on its face; a suit 
to cancel the lease being the proper remedy.** 
pass to try title will lie against a landlord, although 


Soape v. Doss, 45 S.W. 387, 18 Tex. 
Civ.App. 649. But see Moody v. Ashe, 
(Tex.Civ.App.) 236. S.W. 113 [dism 
f w jl, cited infra. 


[f] Time of possession.—(1) 
Where plaintiffs, in trespass to try 
title against trespassers, show prior 
possession, recovery by them will not 
be defeated because they have not 
been in actual possession for some 
time. Beason y. Williams, (Tex.Civ. 
App.) 229 S.W. 968 [dism f w Jj]; 
Teagarden v. Patten, 107 S.W. 909, 
48 Tex.Civ.App. 571; Boyd v. Miller, 
54 S.W. 411, 22 Tex.Civ.App. 165. But 
see Street Realty Co. v. Brown, (Tex. 
Civ.App.) 291 S.W. 580 (where it was 
said without discussion that the pri- 
or possession must have existed at 
the time of the entry). (2) Buta 
remote or abandoned prior possession 
is insufficient to entitle plaintiff in 
such an action to recover. Conn vy. 
Marshburn, (Tex.Civ.App.) 169 S.W. 
1113; Evans v. Ashe, 108 S.W. 398, 
1190, 50 Tex.Civ.App. 54; Romine v. 


ret es (Tex.Civ.App.) 106 S.W. 
[g] What is sufficient prior pos- 


session.—(1) Possession when oust- 
ed by defendant was sufficient. Stu- 
art v. Harper, (Tex.Civ.App.) 143 S. 
W. 712. (2) Possession in person or 
by tenant will support recovery. Chi- 
eago, R. I. & G. Ry. Co. vy. Johnson, 
(Tex.Civ.App.) 156 S.W. 253. (3) 
Possession by predecessor in title is 
sufficient. Robinson v. Randell, (Tex. 
Civ.App.) 211 S.W. 625 [error re- 
fused]; Crafts v. McAllen, (Tex.Civ. 
App.) 196 S.W. 729 [error refused]. 
(4) Possession of plaintiff's grantor 
by a tenant was sufficient. Mortimer 
v. Jackson, (Tex.Commn.App.) 206 S. 
W. 510 [aff (Civ.App.) 155 S.W. 341]. 
(5) Prior possession as mortgagee 
was sufficient. Frazer v. Seureau, 
128° S.W. 649, 60 Tex.Civ.App:. 416. 
(6) Possession of one of two: adjoin- 
ing tracts conveyed by the same deed, 
though not for the period of limita- 
tion, entitled plaintiff to recover the 
other as one in actual possession in 
view of Texas statute. Moody v. 
Ashe, (Tex.Civ.App.) 236 S.W. 113 
[dism f w j]. (7) A wrongful entry 
subsequently terminated by proceed- 
ings in forcible entry and detainer, 
gives the parties making the entry 
no prior possession sufficient to en- 
able them to recover in trespass to 
try title as against others in posses- 
sion who had no title. Duncan v. 
Gragg, (Tex.Civ.App.) 242 S.W. 491. 
(8) Actual possession, under claim of 
ownership, irrespective of continui- 
ty, was prima facie evidence of title. 
Menefee'v. Colley, (Tex.Civ.App.) 200 
S.W. 182 [error refused]. 
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Where de- 


be brought.*8 


Tres- 


[h] Enclosure of lands.—(1) 
When land is inclosed by a substan- 
tial fence at a time defendant forci- 
bly enters thereon, plaintiffs are en- 
titled, in the absence of title in de- 
fendant, to recover on the strength of 
their prior possession, notwithstand- 
ing land has not been inclosed for 
the statutory period. McLellan v. 
Brown, (Tex.Civ.App.) 209 S.W. 177. 
(2) Where claimants under a senior 
patent had fenced a strip of land in 
dispute and cultivated, used, and en- 
joyed it, these facts raised a pre- 
sumption of title and entitled them 
to recover in trespass to try title 
against one showing no better title. 
Stein v.. Roberts, (Tex.Civ.App.) 217 
S.W. 166. (3) That plaintiff and the 
persons under whom he claims fenced 
the land and cultivated a portion 
through renters and repaired the 
fencing, and was in possession when 
defendants took possession showed 
prior possession good as against a 
mere trespasser, though when de- 
fendants took possession a portion of 
the fence was broken by recent high 
waters of a river forming its bound- 
ary. Plummer v. Marshall, 126 S.W. 
1162, 59 Tex.Civ.App. 650. 


[i] Who is trespasser.—(1) Where 
a city has title to land dedicated to 
it as a street, and has not lost it by 
limitation, and takes possession of 
the land, it is not a trespasser against 
whom the actual possessor can re- 
cover by merely showing his posses- 
sion. San Antonio y. Rowley, (Tex. 
Civ.App.) 106 S.W. 758. (2) Oral li- 
censee of one in possession without 
right or title was a naked trespasser 
within the rule that as against a 
naked trespasser prior possession 
coupled with some sort of written ti- 
tle is sufficient. Rio Grande & EK. P. 
R. Co. v. Kinkel, (Tex.Civ.App.) 158 
S.W. 214. 


[i] Defect in plaintiff’s title—As 
against a naked trespasser, where 
plaintiffs relied on prior possession 
under a deed, it was immaterial that 
the deed to their grantor did not cov- 
er the land in question where the 
grantor’s deeds to them did cover 
Such land. Rio Grande & BE. P. R. 
at ge eee (Tex.Civ.App.) 158 S. 


[k] Both parties trespassers.— 
Where defendants failed to prove ti- 
tle of any kind and one of the deeds 
in plaintiff's chain of title is inval- 
id, and title is in a third person, the 
plaintiff is not entitled to recover be- 
cause his possession was prior to that 
of defendants; both being trespass- 
ers. March vy. Spivy, 133 S.W. 529, 68 
Tex.Civ.App. 449 [rev Spivy v. March, 
151 S.W. 10387, 105 Tex. 478, 45 LR. 


[§ 20] I. Defenses—1. In General.*? 
to try title defendant may impeach a conveyance un- 


te 


vee 


L8§ 


he never was in possession, entry having been madz 
by his tenant.*4 
in possession, he cannot be dispossessed, unless plain- 
tiff discharges his lien.*® 
under an administrator’s sale is adverse to executors 
under a will subsequently probated.*® 
possession under a contract of sale which they as- 
sign to a materialman as security are not mere tres- 
passers when sued by the materialman.*7 


[§ 19] H. Notice To Quit. It has been held that 
as against a person not entitled to possession, but 
who is a mere trespasser, notice to quit is not neces- 
sary before an action of trespass to try title can 


Where defendant is a lienholder 
Possession, of defendant 


Persons in 


In trespass 


A.N.S. 1109]. 


33. Knox v. McElroy, (Civ.App.) 
118 S.W..1142 [aff 127 S.W. 798, 103 
Tex 3579s 


39. See infra § 57. 


40. Butler vy. Borroum, (Tex.Civ. 
App.) 218 S.W. 1115; Richardson v. 
Houston Oil Co. of Texas, (Tex.Civ. 
App.) 176 S.W. 628, 630. 


“The rule which permits a plain- 
tiff in an action of trespass to try 
title to recover against a mere tres- 
passer upon proof of prior posses- 
sion, without further evidence of ti- 
tle, is a rule of evidence only, and 
not a rule of estoppel, and, when the 
defendant shows affirmatively that 
the plaintiff has no title, and thus 
rebuts the presumption arising from 
his prior possession, it seems to be 
the law that the possession of the de- 
fendant, though he is a mere tres- 
passer without any title, will not be 
disturbed.” Richardson vy. Houston 
Oil Co. of Texas, supra. 


41. Rains v. Wheeler, 13 S.W. 324, 
76 Tex. 390, 393; Moody v. Holcomb, 
26 Tex. 714, 719. 


“While one of the requisite allega- 
tions of the petition is that the de- 
fendant has entered upon and dis- 
possessed the plaintiff, it was evi- 
dently intended that it should not be 
necessary to prove that allegation.” 
Rains v. Wheeler, supra. 


“It is a matter of every day prac- 
tice for the owner of land to bring 
an action of trespass to try title, al- 
though the defendant is neither in 
the actual possession of it nor at- 
tempting to take it, but merely has 
an adverse paper title.’”” Moody v. 
Holcomb, supra. 


42. King v. Maxey, (Tex.Civ.App.) 
28 S.W. 401. 

43. Midland County v. Slaughter, 
130 S.W. 612, 61 Tex.Civ.App. 328. 

44. Binda v. Benbow, 45 S.C.L. 24. 


45. Carleton v. Hausler, 49 S.W. 
118, 20 Tex.Civ.App. 275. 


46. O’Bryant v. Montgomery, 
(Tex.Civ.App.) 236 S.W. 1116 [dism 
f w jj] (where order refusing pro- 
bate and appointing administrator 
was reversed). 


47. Standard Lumber & Mfg. Co. 
eer nee (Tex.Civ.App.) 4 S.W.(2d) 


48. Woods 
(Ala.) 172. 


49. aches see infra § 82. 
Limitation of action see infra § 31. 


v. Nabors, 1 Stew. 


For later cases, developments anid changes in the law see Aunrotations, same title and section number, 


‘ 
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§§ 20-22] 


der which plaintiff claims, by showing that it was 
obtained by duress or fraud, or that the considera- 
tion of it was the compounding a felony.®° But one 
in possession of land as a mere trespasser, having 
no title, cannot show want of registry or notice of 
plaintiffs title,®*t or the invalidity of plaintiff's pat- 
enhje Or irregularities in the execution sale upon 
which plaintifi’s title rested,** or that plaintiff did 
not pay a valuable consideration for his title,>4 or 
that plaintiff was merely a tenant in common and 
by selling specific parcels had relinquished his right 
to the property in suit;®° and a stranger to the title 
for a former owner, a married woman, cannot ques- 
tion the validity of her deed because not properly 
acknowledged.°® The fact that plaintiff did not 
pay to the sheriff the costs of a former suit, under 
which he obtained title, will not avail defendant.** 
Where the only claim of the occupants of land is 
a title by adverse possession, the fact that such 
land is oeeupied by them as community property 
constitutes no defense.°* It may be shown, when 
properly pleaded, that a deed on which plaintiff re- 
les was in fact a mortgage,°? and such defense 
may be urged without tendering the amount of the 
secured debt,°° especially when it is alleged that the 
debt is barred by limitation;*! and a vendor’s ac- 
tion on alleged default of payment of the purchase 
money may be defeated by tender of the unpaid pur- 
chase money or by showing that no part of the pur- 
chase money remains unpaid.s? When defendant a 
married woman pleads that the property involved was 
her separate property, this fact may be shown.®? An 
answer, setting up plaintiff’s breach of an agreement 
to extend the time for payment of vendor’s lien notes, 
which did not offer to pay the notes, but merely sought 
enforcement of the agreement or damages for its 
breach, presents no defense.** In an action by a 
purchaser at an execution sale against the former 
owner, it was not a permissible defénse that plain- 
tiff and defendant were joint makers of the note 
on which the judgment was based and that plaintiff 
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had agreed to hold defendant harmless from liability 
on the note.*° Misrepresentations by defendant’s 

grantor have been held available as an estoppel 
against a plaintiff claiming under a subsequent deed 
of gift from the same grantor.*¢ 


[§ 21] 2. Title or Right of Possession of Defend- 
ant. When it is shown that defendant, and not 
plaintiff, has the superior title, this is a eomplete 
defense,°* and when defendant asks no affirmative 
relief a title acquired after suit brought is avail- 
able to defeat plaintiff’s claim.*8 Defendant need 
not elect as between two deeds, both of which are 
valid and convey the same title;®® and he may rely 
both on a record and a limitation title.7° A vendor 
who has conveyed by a warranty deed without re- 
taining any lien has no superior title which will de- 
feat the action, although part of the consideration 
is unpaid.! Title in defendant cannot be shown 
by a promise under seal to make a title in fee simple 
at some future time to the land in controversy, pro- 
vided the passage of an act of congress can be ob- 
tained to authorize such conveyance.?2 A landlord 
admitted to defend the title for his tenant will re- 
cover against plaintiff who had purchased the land 
at a sheriff’s sale under an execution against the 
tenant, if he proves such title as will enable him to 
recover against the tenant himself.7? Irrespective 
of title, one in actual possession of land is entitled: 
to retain possession as against naked trespassers.74 
Trespass to try title must be brought against the ten- 
ant in possession, irrespective of ownership, and it 
is no defense for defendant that he holds under a 
will for the benefit of others.7° 


[§ 22] 3. Title by Adverse Possession. Trespass 
to try title being a possessory action,’® a defendant 
claiming title by limitations need only raise the bar 
to prevent an entry.‘7 Title acquired by a husband 
by limitations supports a plea of the statute of limi- 
tations by his widow and heirs.78 Limitations may 


Tegal title in decedent under 


Ce ee A IEE ate ee ae ee ee Ye ee Tae 


50. Price v. McGee, 3 S.C.L. 373. 62. Miller v. Poulter, (Tex.Civ. [ce] ‘ 
F 3 23 Tex App.) 189 S.W. 105 [rev (Commn. | whom defendant claimed is a defense. 
ye White v. Sabariego, 23 ‘| App.) 221 S.W. 965]. Loess re Tana 115 SW. 89i)) 53 
; ; 6S seeing “warrDeBusign 4(RexClysn ais a7) amet oe 
52. Yarbrough v. De Martin, 67 S.| 455°) 965 sS.w. 753 [aff (Commn. [d] Deed obtained by fraud.— 
W. 177, 28 Tex.Civ.App. 276. App.) 277 S.W. 1053]. Tenant obtaining deed from common 
53. Hopkins v. King, (Tex.Civ. Workman v. Ray, (Tex.Civ. | Source by misrepresentation did not 


App.) 204 S.W. 360. 


54 Ann Berta Lodge No. 42 I. O. 
oO. a v. Leverton, 42 Tex. 18. 


Eve ice onthe (Tex.Civ. 
eet ) 162 S.W. 434 
56. Buvens v. Brown, (Tex. 


Commn.App.) 290 S.W. 1086 ‘Tadhered 
to 18 S.W.(2d) 1057, 118 Tex. 551, an- 
swers conformed to (Civ.App.) 22S. 
Wi. Cag) at EUS, 

57. Russell v. Nall, 20 S.W. 1006, 
23 S.W. 901, 2 Tex.Civ.App. 60. 


58. Breath v. Flowers, 95 S.W. 26, 
43 Tex.Civ.App. 516. 

59. Hein v. DeBusk, (Tex.Civ. 
App.) 265 S.W. 753 [aff (Commn, 
App.) 277 S.W. 1053]. 

60. Bemrod v. Heinzelman, 
Civ.App.) 263 S.W. 951. 


6l. McKeen vy. James, 25 S.W. 408, 


(Tex. 


27 Siw. 59, 8% Tex. 193 [aff (Civ. 
App.) 23 S.W. 460]; Boggess v. 
Brownson, 59 Tex. 417; Mann v. 


Falcon, 25 Tex. 271. 
[63 C. J.—60] 


64. 
App.) 180 S.W. 291. 


65. Polk v. Seale, 
144 S.W. 329. 


66. Mars v. Morris, (Tex.Civ.App.) 
106 S.W. 430. 


Estoppel of grantee by acts of 
grantor generally see Hstoppel § 186. 


67. Kenley v. Robb, (Tex.Commn. 
App.) 245 S.W. 68 [rev (Civ.App.) 
193 S.W. 3875]. 


[a] Title acquired by foreclosure. 
—Where defendants purchased land 
in a suit to foreclose a mortgage, un- 
der an execution issued before ren- 
dition of the judgment under which 
plaintiff claims, defendants were en- 
titled to recover. Taylor v. Davidson, 
(Tex.Civ.App.) 120 S.W. 1018 


[b] Paper title.—-Where Serwnd® 
ant showed a good paper title to land 
included in the boundaries of a des- 
ignated league, and the land in dis- 
pute was within such league, he was 
entitled to recover. Cole v. Webb, 
(Tex.Civ.App.) 149 S.W. 245. 


(Tex.Civ.App.) 


have title superior to landlord. Hen- 
ninger v. Pickren, (Tex.Civ.App.) 295 
S.W. 264. 


68. Murphy v. Luttrell, 
905,.56 Tex.Civ.App. 149. 


69. Wentzell v. Chester, (Tex.Civ. 
App.) 189 S.W. 304 [error refused]. 


70. Houston Oil Co. of Texas v. 
Davis, (Tex.Civ.App.) 181 S.W. 851. 


71. Webster v. Mann, 52 Tex. 416; 
Baker v. Compton, 52 Tex. 252. 


72. James v. Tait, 8 Port. (Ala.) 
476. 


73. Pope v. Clarke, 33 8.C.L. 361. 


74. Magerstadt v. Lambert, 87 S. 
W. 1068, 39 Tex.Civ.App. 472. . 


75. Bonner v. Greenlee, 6 Ala. 411. 
76. See infra § 2. 


120 S.W. 


77. Odem ov. Leahy, (Tex.Civ. 
App.) 264 S.W. 218. 
78. Williams Vv. Fuerstenberg, 


(Tex.Civ.App.) 12 S.W.(2d) 812 [rev 
(Commn.App.) 23 S.W.(2d) 305]. 
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be pleaded by a warrantor in defense of the title.*° 
Where the evidence in support of defendant’s plea 
of limitations tended to show continuous occupancy 
of dwelling house, he was entitled to judgment, at 
least, for the land on which it stood, rf the jury 
found there had been adverse and continuous 0oc¢- 


cupancy for ten years.*° 


[§ 23] 4. Title or Right of Possession of Third 
Person. It is a good defense to trespass to try title 
for defendant to show a valid outstanding legal title 
to the land sued for,’ superior to that of plain- 
tiff,s? although defendant does not connect himself 
therewith;’* but in case of an outstanding equity, 
defendant must connect himself therewith for it to 
An outstanding superior 
title in a third person to a part of the land claimed 


constitute a defense.** 


79. Slaughter v. Crosby, (Tex.Civ. 
App.) 289 S.W. 1060. 


Limitation of action see infra § 31. 


88. Thompson v. Dutton, 71 S.W. 
544, 96 Tex. 205. 


81. Chaison v. Stark, (Tex.Civ. 
App.) 29 S.W.(2d) 500; Holland v. 
Ferris, (Tex.Civ.App.), 107 S.W. 102 
[rev 114 S.W. 346, 102 Tex. 177]; 
La Pice v. Caddenhead, 53 S.W. 66, 
21 Tex.Civ.App. 368. 


[a] Conveyance by holder of head- 
right land certificate located and sur- 
veyed for a given number of acres, to 
be surveyed in the northeast corner 
of the survey, the land subsequently 
having been patented to the grantee 
named in the certificate, conveys the 
legal title to the land so described, 
and is admissible as an outstanding 
title in trespass to try title. Daniel 
v. Bridges, 11 S.W. 121, 73 Tex. 149. 


[b] Adverse possession of third 
person.—Proof by defendant, in pos- 
session, of a former adverse posses- 
sion by a third person sufficient to 
bar plaintiff’s claim, will prevent a 
recovery. Faysoux v. Prather, 10 8S. 
C.L. 296, 9 Am.D. 691; Branch v. 
Baker, 7 S.W. 808, 70 Tex. 190. 


[ec] Deed of trust is not such out- 
standing superior title or interest as 
will prevent recovery by plaintiff. 
Rudolph v..Hively, (Tex.Civ.App.) 
188 S.W. 721 [error refused]. 


[d] Sale to plaintiff’s attorney.— 
A sale of a part interest in the land 
in controversy, by plaintiff to his at- 
torney, as a fee for prosecuting the 
suit to a successful termination, is 
not such an outstanding title as to 
avail defendants. Mealy v. Lipp, 40 
S.W. 824, 16 Tex.Civ.App. 163. 


[e] Failure to assert title.—That 
the owner of the outstanding title did 
not actively assert dominion, did not 
avail plaintiff. Bunn v. Mackin, 
(Tex.Civ.App.) 25 S.W.(2d) 942. 


{f] Establishment of validity.— 
While defendant need not connect 
himself with an outstanding title, he 
must establish its validity. McBride 
v. Loomis, (Tex.Commn.App.) 212 S. 
W. 480 [rev (Civ.App.) 170 S.W. 825]; 
Houston, Oil Co. of Texas v. Choate, 
(Tex.Civ.App.) 215 S.W.. 118 [aff 
(Commn.App.) 232 S.W. 285]. 


Cutstanding title when parties 
claim under common source see su- 
pra § 14, and infra § 60. 


82. Hallett v. Eslava, 2 Stew. 
(Ala.) 115; Slusher v. Pennington, 
104 S.W. 354, 31 Ky.L. 950; Branch 
v. Baker, 7 S.W. .808, 70 Tex. 190; 
Bates v. Bacon, 1 S.W. 256, 66 Tex. 
348; Kauffman vy. Shellworth, 64 
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Tex. 179; Adams & Wicks v. House, 
61 Tex. 639; La Pice v. Caddenhead, 
58 Sw. 66, 21 Tex.Civ.App. 363; 


House v. Reavis, (Tex.Civ.App.) 34 
S.W. 646 [rev 35 S.W. 1063, 89 Tex. 
626]. 


83. Jones v. Perkins, 1 Stew. 
(Ala.) 512; Branch vy. Baker, 7 S.W. 
808, 70 Tex. 190; Bates v. Bacon, 1 S. 
W. 256, 66 Tex. 348; Burleson v. Bur- 
leson, 28 Tex. 383; Portis v. Hill, 14 
Tex. 69, 65 Am.D. 99; Styles v. Gray, 
10 Tex. 503; Mann vy. Hossack, (Tex. 
Civ.App.) 96 S.W. 767; Poole v. Un- 
known Heirs of Foster, (Tex.Civ. 
App.) 49 S.W. 923; Dupree v. Frank, 
(Civ.App.) 39 S.W. 988 [rev 40 S.W. 
962, 91 Tex. 66]; Collyns v. Cain, 28 
S.W. 544, 9 Tex.Civ.App. 193. 


84. Ballard v. Carmichael, 18 S.W. 
734, 83 Tex. 355; Robertson v. Du- 
Bose, 13 S.W. 300, 76 Tex. 1; Boone 
Vv. Miller; 11 ‘S.W. 551, 73 -Tex. 557; 
Goode v. Jasper, 9 S.W. 132, 71 Tex. 
48; Capt v. Stubbs, 4 S.W. 467, 68 
Tex. 222; Tapp v. Corey, 64 Tex. 594; 
Gulilett v. O’Connor, 54 Tex. 408; 
Fitch v. Boyer, 51 Tex. 336; John- 
son’s Adm’r v. Timmons, 50 Tex. 521; 
Shields v. Hunt, 45 Tex. 424; Caudle 
v. Williams, (Tex.Civ.App.) 51 S.W. 
560; Pool v. Unknown Heirs of Fos- 
ter, (Tex.Civ.App.) 49 S.W. 923; Don- 
ovan v. Ladner, 22 S.W. 61, 3 Tex. 
Civ.App. 203; Tarlton v. Kirkpatrick, 
21 S.W. 405, 1 Tex.Civ.App. 107. 


[a] Character of title uncertain.— 
Where the evidence leaves it uncer- 
tain whether the outstanding title is 
legal or equitable a judgment for de- 
fendant cannot be sustained. Meyer 
v. Hale, (Tex.Civ.App.) 23 S.W. 990: 


[b] Interest of second husband in 
community property.—Where real es- 
tate is derived by a woman as com- 
munity property from her first hus- 
band, upon her remarriage her sec- 
ond husband acquires only an equita- 
bie interest, and such outstanding ti- 
tle in him, with which defendant 
does not connect, is no defense in 
trespass to try title as against a 
plaintiff showing the legal title. 
Reed v. Coffey, (Tex.Civ.App.) 40 S. 
W. 1027. 


[c] Bond for title to third person. 
—Bond for title to the land in con- 
troversy, executed to a third person 
who is not shown to have any connec- 
tion with it by title or possession, is 
not admissible to prove an outstand- 
ue title. Darst v. Trammell, 27 Tex. 

[d] Reformation of conveyance.— 
Defendants not having connected 
themselves with the equity of their 
grantor, the common source of title, 
to reform the description in a deed 
to plaintiff's predecessor, could not 


will not defeat a right of recovery as to the part 
for which plaintiff can prove his title,*° and an out- 
standing title to an undivided interest, with which 
defendants are not connected, will not defeat a re- 
covery,*® as an owner of an undivided interest may 
recover against one without title.°” 
cannot set up an outstanding title of a eodefendant 
which passes to plaintiff by the judgment.** A con- 
veyance by plaintiff pendente lite does not consti- 
tute an outstanding title.*° ; 


[§ 24] 5. Equitable Defenses.°° 
tinction between. law and equity is reeognized,°* an 
equitable title cannot be set up as a defense against 
a legal title, in an action of trespass to try title; 
but where this distinction is disregarded®* defendant 
may set up an equitable title only.°* 


One defendant 


Where the dis- 


-92 


When defend- 


defeat plaintiff's action to recover 
land within the description. Swann 
v. Mills, (Tex.Civ.App.) 219 S.W. 850 
[dism f w J]. 


85. Riddle v. Bickerstaff, 50 Tex. 
155. See Roosevelt v. Davis, 49 Tex. 
463 (the fact that an intervener may 
show title to an undivided interest in 
the land sued for does not affect the 
right of plaintiff to recover when he 
shows title to the remaining interest 
as against defendant who is a mere 
trespasser). 


86. Holmes v. Tennant, (Tex.Civ. 
App.) 211 S.W. 798 [rev (Commn. 
App.) 231 S.W. 313]; Hintze v. Krab- 
benschmidt, (Tex.Civ.App.) 44 S.W. 
38; Pendleton v. Robertson, (Tex.Civ. 
App.) 32 S.W. 442. 


[a] Bvidence which was pertinent 
only as showing an outstanding title 
was not admissible when plaintiffs 
owned at least an undivided interest. 
Peveto v. Richardson, (Tex.Ciy.App.) 
38 S.W.(2d) 133. 


87. See supra § 6. 


88. Fowler v. Hardee, (Tex.Ciy. 
App.) 16 S.W.(2d) 154. 


89. Heard  v. Vineyard, (Tex. 
Commn.App.) 212 S.W. 489 [aff (Civ. 
App.) 167 S.W. 22]; Elder v. Crad- 
dock, (Tex.Civ.App.) 223 S.W. 314; 
ees Goff, (Tex.Civ.App.) 202 S. 

. oO. 


99. Burden of proof that holder of 
legal title purchased with notice of 
equitable title see infra § 58. 


91. See Equity § 5. See also Ac- 
tions § 181. 


92. Thomson v. Peake, 41 S.C.L. 
re Williman v. Robertson, 3 S.C.L. 


93. See Equity § 5. 
tions § 182. 


94 Neill v. Keese, 51 S.W. 746, 5 
Tex. 23; Robson v. Moore, (Tex.Civ. 
App.) 166 S.W. 908. See also Gullett 
v. O’Connor, 54 Tex. 408 (holding de- 
fendants sufficiently connected with 
senior location to enable them to 
show superiority of their equitable 
title over legal title under patent on 
subsequent location); Wilkin v. Geo. 
W. Owens & Bro., (Civ.App.) 110 S. 
W. 552 [rev 114 S.W. 104, 102 Tex. 
197, 132 Am.S.R. 867, mod 115 S.W. 
LE 4, 10 SW. 426; L102) Des Sige aia 
Am.S.R. 867] (where defendants suc- 
cessfully interposed an equitable es- 
toppel). : ; 


[a] Fraud.—In trespass to try ti- 
tle the allegations of an answer set- 
ting up an agreement for an ex- 
change of lands, and specific acts of 
fraud on the part of plaintiff, induc- 
ing and relating to the exchange, 


See also Ac- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 24-98) 


ant seeks equitable relief, the rule that he who seeks 
equity must do equity®® does not require him to of- 
fer to pay money not yet due.®® 


[$ 25] 6. Defending Cotenant’s Title. A person 
claiming as a tenant in common of an estate in lands, 
not being a trespasser,®’? can defend his cotenant’s 


title as well as his own in an action of trespass to 
try title.°8 


[§ 26] 7. Reconvention and Cross Actions.°? Ina 
suit to try title to land and to recover damages, de- 
fendant may plead in reconvention,!°° praying that 
the pretended title of plaintiff may be canceled and 
that a writ of possession and damages may be award- 
ed to him.t A defendant is not entitled, under a 
plea of reconvention, to recover land not sued for 
by plaintiff;* and where defendant interpleads his 
grantor on his warranty, he cannot seek a recovery 


against plaintiff for a debt disconnected with the: 


subject-matter of such action,’ in the absence of 
any allegation that plaintiff is insolvent, or that 
there is danger that such grantor will lose his debt 
if his claim is not adjudicated therein. Where de- 
fendants, by cross action seek to recover the amounts 


states a valid defense. Herring v. 1. 
Mason, 43 S.W. 797, 17 Tex.Civ.App. 
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Beery v. Power, 5 Tex. 501. 
2. Cissel v. Lewis, 50 S.W. 425, 20 
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paid on a contract of sale, plaintiff may offset the 
reasonable rental value of the land.‘ Defendants 
have a right by cross action to ask that they be 
quieted in their title; and there may be a cross 
action against defendant’s grantor on his warranty,® 
or against a codefendant for judgment against him 
in case plaintiff recovers.* 


[§ 27] J. Successive Actions. In Texas, under the 
statute a final judgment in an action of trespass to 
try title is conelusive,* and a second action cannot be 
brought at all,® although under a former statute! a 
second suit could be brought by an unsuccessful 
plaintiff! but not by an unsuccessful defendant.*? 
When a second action by an unsuceessful plaintiff 
is permitted,'® the second action must be brought 
within the time prescribed by statute.14 


[§ 28] K. Joinder of Causes of Action.1> Both 
equitable and legal causes of action or defense may 
be united in an action of trespass to try title;}° 
and it is no misjoinder of causes of action to claim, 
in an action of trespass to try title, damages for tres- 
passes committed on the premises, such as destroy- 
ing timber, tearing down fences, and the like.17 One 


Only an unsuccessful plaintiff. might 
maintain a second action. Fisk v. 


559. P Miller, 20 Tex. 573. (7) The party 

[b] Defective deed.—Where a de Tex.Civ-App. 415, é first invoking the action of the court 
facto president of a corporation at- 3. McCarthy v. Burtis, 22 S.W.]|as against the adverse party, was 
tempts to convey land to which the 422, 3 Tex.Civ.App. 439. alone authorized to bring a second 
corporation holds an equitable title, 4. Billups v. Gallant, (Tex.Civ. EE Magee v. Chadoin, 44 Tex, 
but the deed lacks the corporate seal, | App.) 37 S.W.(2da) 770. ; Aon (8) Evidence introduced on the 
the grantee takes such an equitable : rst trial was admissible on the 
title as may be pleaded in trespass 5. Campbell v. Jones, (Tex.Civ. | trial of the second action. Atchison 
to try title by the holder of the legal App.) 230 S.W. 710. v. Owen, 58 Tex. 610. (9) The par- 
title. Dawson v. McLeary, (Civ.App.) 6. McLean v. Moore, (Tex.Civ. eae net Bound Dy ghe ey ones 
25 S.W. 705 [rev 29 S.W. 1044, 87] App.) 145 S.W. 1074. offered by them on the former trial. 


Jones v. Andrews, 9 S.W. 170, 72 Tex. 


‘Tex. 524]. 


: [c] The principle of laches does 

not apply to the setting up, against 
an action of trespass to try title, of 
an instrument giving defendant an 
equitable title, it not appearing that 
the right of those claiming under it 
has ever been denied or in any way 
‘disregarded. Tompkins v. Broocks, 
(Tex.Civ.App.) 43 S.W. 70. 


95. See Equity §§ 151-162. 


96. Weatherford v. Weatherford, 
(Tex.Civ.App.) 153 S.W. 353 (where 
defendant alleged he and plaintiff 
jointly purchased the land but that 
plaintiff by fraud procured a deed to 
himself, and the unpaid purchase 
money was secured by an unmatured 
deed of trust). 


97. See Tenancy in Common § 22 
,et seq. 
98. Linnartz v. McCulloch, (Tex. 


Civ.App.) 27 S.W.. 279. 


99. Affirmative relief to defendant 
see infra § 46. 


100. Moore v. Smith, (Tex.) 19 S. 
W. 781. See Hill v. Templeton, (Tex. 
Civ.App.) 29 S.W. 535 (plea of re- 
convention creates an issue with 
plaintiff and the other defendants). 


[a] Independent suit.—A plea in 
reconvention or cross bill occupies 
the same attitude as an independent 
suit, so that the determination of the 
main suit will not affect the recon- 
vention or cross bili. Defendant in 
the. main suit is plaintiff in the cross 
pill, and plaintiff in the main suit, 
against whom the cross bill is filed, 
occupies the position of defendant, 
with reference to the pleading. Har- 
ris v. Schlinke, 65 S.W. 172, 95 Tex. 
88 [rev (Civ.App.) 62 S.W. 72]. 

Reconvention generally see Set-Off 
and Counterclaim §§ 13, 16. 


Warrantor as party see infra § 37. 


7. Haile v. Johnson, 133 S.W. 1088, 
63 Tex.Civ.App. 199. 


8 Rev. Civ. St. art 4811; Vernon’s 
Sayles Civ. St. (1914) art 7758. 


9. Hall v. Wooters, 54 Tex. 231. 
See Cooper v. Mayfield, 58 S.W. 974, 
94 Tex. 107; Terry v. O’Neal, 9 S.W. 
673, 71 Tex. 592; Nichols v. Dibrell, 
61 Tex. 539 (all recognizing rule). 


[a] Construing this statute, it 
was held that an unsuccessful plain- 
tiff was not precluded from his sec- 
ond action by the judgment rendered 
after the statute took effect, if the 
suit in which it was rendered was 


commenced before that time. Hall v. 
Wooters, 54 Tex. 231. i 
10. Hart Dig. art 3226; Oldham 


& W. Dig. arts 2043, 2049. 
11. See cases infra this note. 


[a] Construction of earlier stat- 
ute.—(1) Statute should be strictly 
construed. Spence v. McGowan, 53 
Tex. 30. (2) A suit to establish 
plaintiff's title as against persons 
claiming under adverse titles, and to 
quiet plaintiffs in the enjoyment of 
their title, was an action of trespass 
to try title within the earlier Texas 
statute giving plaintiff a second ac- 
tion. Dangerfield v. Paschal, 20 Tex. 
536. (3) An action which, although 
nominally one in trespass to try title, 
was in the nature of a proceeding to 
settle a disputed boundary line, was 
not within the statute. Bird v. Mont- 
gomery, 34 Tex. 713. (4) Failure to 
indorse on petition that action was 
brought to try title did not affect the 
nature of the suit. Dangerfield v. 
Paschal, supra. (5) Filing of a peti- 
tion, withdrawn without further pro- 
ceeding, did not bar the second action. 
Dangerfield v. Paschal, supra. (6) 


eS 


5. (10) Judgment against plaintiff 
in a former suit to set aside a sher- 
iff’s sale, etce., did not bar the in- 
troduction of evidence in a_ subse- 
quent action to try title attacking the 
sale and deed. Atchison v. Owen, su- 
pra. 


12. Magee v. Chadoin, 44 Tex. 488; 
eee v. City of San Antonio, 26 Tex. 


[a] Judgment against defendant, 
in trespass to try title, was conclu- 
Sive, unless reversed or set aside for 
cause. Fisk v. Miller, 20 Tex. 573. 


13. See statutory provisions. 


[a] In South Carolina, under the 
act of Dec. 23, 1879, limiting parties 
to two actions, and providing that 
nothing contained therein shall pre- 
vent persons from being entitled to 
the two actions after the passage of 
the act, an action pending when the 
act took effect cannot be considered 
as one of the actions ailowed. Duren 
v. Kee, 19 S.E. 492, 41 S.C. 171. 


14. Brownsville v. Cavazos, 4 F. 
Cas.No. 2,043, 2 Woods 293 [aff 100 
US.6 1389528) (Lad cb749: Dyson v. 
Leeke, 36 S.C.L. 141; Lynch v. With- 
CESK 20 Se Oeks. oav 5. i 


[a] Delay of clerk in issuing cita- 
tion.— Where a petition in a second 
suit is filed within the time provided 
by statute, the delay of the clerk in 
issuing the citation will not affect the 
applicant’s right to a new trial. Jones 
v. Andrews, 9 S.W. 170, 72 Tex. 5 


15. Joinder of causes generally 
see Actions §§ 188-274. 


16. Thomson y. Locke, 1 S.W. 112, 
66 Tex. 383. 


17. Hillman v. Baumbach, 21 Tex. 
203. 
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who claims title to land may bring one action against 
all the tenants in possession, although they may sev- 
erally possess distinct portions of it, and defendants 
may protect themselves from the joint judgment for 
damages by showing the character and extent of their 
possession.t8 Several owners of distinct parcels of 
the entire tract of land cannot, however, maintain 
a joint suit for the recovery of the entire tract, but 
each must sue for his respective part.1° Where a 


TRESPASS TO TRY TITLE 


[§§ 28-31 


sheriff levies on and sells land as the property of 
one who has in fact no interest in the land, but only 
lives on it with the real owner, a joint action of tres- 
pass to try title will not lie by the purchaser agamst 
such person and the real owner.?® Defendants in 
such an action may sever, although they have jointly 
pleaded not guilty, on showing that each holds under 
a separate claim of title, neither having any inter- 
est in that part of the land claimed by the other.?* 


II. PROCEEDINGS 


[§ 29] A. Jurisdiction and Venue—1. Jurisdic- 
tion.22, In Texas the district court has jurisdiction 
of actions of trespass to try title,?* and as the juris- 
diction is fixed by the constitution,?* it has such ju- 
risdiction although the statute creating the court at- 
tempts to limit its jurisdiction.2° Since the Texas 
courts have both law and equity jurisdiction, an ac- 
tion of trespass to try title based upon or involving 
equitable principles may be determined therein.® 


[§ 30] 2. Venue.?7 In Texas an action of tres- 
pass to try title should be brought in the county 


where the land in dispute, or a part thereof, les.** 
Where the land sued for lies in a county other than 
that in which the suit is brought, the defect of venue 
as a defense must be suggested by a proper and sea- 
sonable pleading.?® 


[§ 31] B. Limitations and Laches—1. Limita- 
tions.2° As is the case with other actions,?! an ac- 
tion of trespass to try title cannot be maintained un- 
less it is brought before the expiration of the period 
prescribed by statute,?? 


Rowland v. Ladiga, 21 Ala. 9. 


Paschal v. Dangerfield, 37 Tex. 
Johnson, (Tex.Civ. 


19. 
ZO eS TLELI DO, Vic 


App.) 127 S.W. 837. 

20. Bauskett v. Holsonback, 31 S. 
C.L. 624. 

21. Clay County Land, etc., Co. v. 


Wood, 9 S.W. 340, 71 Tex. 460. 


22. Generally see Courts § 407 et 
seq. 


23. H. K. & Il. B. Thurber & Co. v. 
Conners, 57 Tex. 96 (district court 
has jurisdiction to try an action of 
trespass to try title brought by a les- 
see of a term of years against a ten- 
ant holding over). 


[a] Determining validity of exe- 
cution.—The district. court having 
jurisdiction of an action to try title, 
which rests on an execution sale, may 
determine the validity of the execu- 
tion on which plaintiff’s title is based, 
although defendant if he so desired 
could have instituted a proceeding 
in the court that issued the writ of 
execution to set it aside. Houghton 
v. Rice, 40 S.W. 349, 1057, 15 Tex.Civ. 
App. 561. 


24. See constitutional provisions. 


25. Jones v. Soch, (Tex.Civ.App.) 
QIT SW. 171. 


26. Altgelt v. Escalero, 
989, 51 Tex.Civ.App. 108; 
Thompson, 23 S.W. 613, 
App. 419. 


27. Generally see Venue, 


28.. Thomson v. Locke, 1 S.W. 112, 
66 Tex. 383; Stark v. Burr, 56 Tex. 
130; Hanner vy. Caudle, (Tex.Civ.App.) 


110 S.W. 
Sloan v. 
4 Tex.Civ. 


49 S.W. 411; Grant vy. Ravis, (Tex. 
Ciy.App.) 34 S.W. 182. 
[a] MTiustrations.—The action 


must be brought in the county where 
the land lies: (1) Although defend- 
ant is a resident of the state and has 
his domicile in another county. Mur- 
rell v. Wright, 15 S.W. 156, 78 Tex. 
519. (2) Also where brought against 
a railroad company, although it is 
provided by statute that a railroad 
company may be sued in any county 
through which its road extends. Ft, 
Worth, ete., R. Co. v. Jenkins, (Tex. 
Civ.App.) 29 S.W. 1113. 


[b] When title to land in another 


county determined.—Where plaintiff 
has brought an action for the recov- 
ery of land in the court of the county 
where such land is situated, such 
court has jurisdiction to pass upon all 
defenses to such suit, although in- 
volving title to land in another coun- 
ty exchanged by defendant for that in 
controversy. Herring v. Mason, 43 
S.W. 797, 17 Tex.Civ.App. 529. 


[ec] Land in two counties.—When 
the rights of the parties in two tracts 
are identical, suit may be brought in 
the county where one lies to try ti- 
tle to both. Heirs of Tevis v. Arm- 
strong, 9 S.W. 134, 71 Tex. 59. 


29. State v. Patterson, 42 S.W. 369, 
17 Tex.Civ.App. 231. 


30. Title by adverse possession as 
defense see supra § 22 


31. See Limitations of Actions 37 
C.J. p 666. 


32. Travis v. Hall, 65 S.W. 1078, 
95 Tex. 116 [rev 65 S.W. 1077, 27 Tex. 
Civ.App. 95]; Chamberlain v. Boon, 
12 Siw. 727, 74 Tex. 659; Gulf, etc., 
R. Co. v. Poindexter, 7 SW. 316, 70 
Tex. 98; Sidbury v. Ware, 65 Tex. 252; 
Kimbro v. Hamilton, 28 Tex. 560; 
Mitchell v. Burdett, 22 Tex. 633; Titel 
v. Garland, (Civ.App.) 85 S.W. 466 
[aff 87-S.W. 1152, 99 Tex. 201]; Tenz- 
ler v. Tyrrell, 75 S.W. 57, 32 Tex.Civ. 
App. 448; Durst v. Skillern, (Tex. 
Civ.App.) 45 S.W. 840; Morris v. Dun- 
ean, (Tex.Civ.App.) 25 S.W. 48; Short- 
ridge v. Allen, 21 S.W. 419, 2 Tex.Civ. 
App. 193. 


[a] What limitation applicable.— 
(1) In an ordinary action of trespass 
to try title, only such defenses of 
limitation, not including the limita- 
tion of five years, as pertain to such 
action are applicable. Poitevent v. 
Scarborough, (Tex.Civ.App.) 117 S.W. 
443 [rev 124 S.W. 87, 108 Tex. 111]. 
(2) Where plaintiff claims under a lo- 
eation prior to that on which Gefend- 
ant’s claim to title is based, plaintiff's 
cause of action is barred by five and 
not by four years’ adverse possession. 
Kerr v. Hill, (Tex.Civ.App.) 31 .S.W. 
1089. (38) An action requiring for the 
relief sought the showing that the 
premises were by mistake included in 
a deed, is in effect one for the cor- 
rection of a deed and is barred by the 
four-year Texas statute. Kirby v. 


Hayden, 99 S.W. 746, 44 Tex.Civ.App. 
207. (4) The statute limiting the 
time for suing for specific perform- 
ance of a contract to convey land, 
does not apply to an action of tres- 
pass to try title for the recovery of 
the land pursuant to a bond for the 
conveyance after payment of the 
price. Wright v. Riley; (Tex.Civ. 
App.) 118 S.W. 11384. See Mason v. 
Bender, (Tex.Civ.App.) 97 S.W. 715 
(the four-year statute of limitations 
is not applicable to an action of tres- 
pass to try title to recover land, on 
payment of a vendor’s lien, such an 
action not being equivalent to an ac- 
tion for specific performance). (5) 
An action, in which plaintiff relied 
on an equitable title, would be barred 
in four years after the cause of action 
accrued. Wolf v. Wilhelm, (Tex.Civ. 
App.) 146° S.W. 216. (6) When the 
action, although in the form of tres- 
pass to try title, is in reality an ac- 
tion by a creditor to set aside a fraud- 
ulent conveyance by his debtor it is 
barred when not brought for more © 
than three years after plaintiff ob- 
tained judgment on his debt, during 
all of which time grantee was in pos- 
session. Stern’v. Marx, 56 S.W. 93, 28 
Tex.Civ.App. 439. (7) A statute of 
limitations applicable to a vendor’s 
assertion of his superior title, does 
not apply to trespass to try title by 
one to whom a vendor conveyed after 
forfeiting vendee’s title for nonpay- 
ment. Guevara v. Guevara, (Tex. 
Commn.App.) 280 S.W. 736 [aff (Civ. 
App.) 253 S.W. 345]. (8) The statute 
requiring an action against one in 
adverse possession under a registered 
deed to be brought within ‘five years 
does not apply when both parties 
claim under the same deed, and plain- 
tiff has the superior title under the 
grantee in such deed. Hammond vy. 
Wammond, 94 S.W. 1067, 43 Tex.Civ. 
App. 284. 


[b] Computation of period of lim- 
itation.—(1) Where limitations are 
relied on as a defense, the running of 
the statute should be reckoned from 
the date of the deeds under which 
the parties in possession claim title, 
until the beginning of the suit against 
them for possession. Wade vy. Goza, 
96 S.W. 3888, 78 Ark. 7. (2) Where de- 
fendant entered into possession and 
continued in such possession during 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 32] 2. Laches.33 


the coverture of the owner of the 
land, limitations did not begin to run 
in favor of defendant until the ter- 
mination of the coverture.. Wren v. 
Howland, 75 S.W. 894, 83 Tex.Civ. 
App. 87. (3) Where plaintiff claims 
title under a deed from one tenant 
in common, and defendant claims un- 
der the statute of limitations, the 
statute ceases to run in defendant's 
favor as to plaintiff’s interest ac- 


’ quired from the tenant in common, 


when the pleading setting up that 
title is filed, but continues to run 
against the interest of the other co- 
tenants; and if at the time of trial 
the statutory period has lapsed as 
to their interest, plaintiff can recover 
only the interest of his grantor. 
Hutcheson vy. Chandler, 104 S.W. 434, 
47 Tex.Civ.App. 124. 


[ec] Unrecorded links in chain of 
title.—-Where one pleads the three- 
year Texas statute of limitations un- 
der title to land derived through an 
administrator’s sale, it need not ap- 
pear that all the links in the chain 
of title are recorded. Sapp v. New- 
som, 27 Tex. 537. 


[ad] Tenancy in common.—When 
limitations is pleaded by one tenant 
in common against another, defend- 
ant’s possession must amount to oust- 
er and be such as to give notice of 
intention to‘claim the whole. Beall 
ee eae 20 S.W. 945, 1 Tex.Civ.App. 


Adverse possession as between ten- 
ants in common in general see Ten- 
aney in Common § 195. 


Necessity of act indicative of in- 
tention to claim adversely see infra 
$ 32. 


33. Generally see Equity §§ 211- 
250. 


34. Cagle v. Sabine Valley Timber 
& Lumber Co., 202 S.W. 942, 109 Tex. 
178, 6 A.L.R. 1426 [rev (Civ.App.) 149 
S.W. 697]; Edwards v. Humphreys, 
36) S.W.- 330,404, 89 \ Tex.) 612; . Clark 
v. Adams, 16 S.W. 552, 80 Tex. 674; 
Bullock v. Smith, 10 S.W. 687, 72 Tex. 
545; Murphy v. Welder, 58 Tex. 235; 
Perez v. Maverick, (Tex.Civ.App.) 202 
S.Ww. 199 [rev Maverick v. Perez, 
(Commn.App.) 228 S.W. 148]; Hunt- 
er v. Hodgson, (Tex.Civ.App.) 95 S. 
W. 637; Overby v. Johnston, 94 S.W, 
131, 42 Tex.Civ.App. 348; Tinsley v. 
Magnolia Park Co., (Tex.Civ.App.) 59 
S.W. 629; Texas Tram, etc., Co. v. 
Gwin, (TexCiv.App.) 52° S.W. -110; 
Batcheller v. Besancon, 47 S.W. 296, 
19 Tex.Civ.App. 137; Staley v. Hank- 
la, (Tex.Civ.App.) 43 S.W. 20. 


-[a] Public lands.—(1) Against one 
elaiming land under a valid certificate 
of location and survey, the plea of 
stale demand cannot be interposed. 
Duren y. Houston, ete., R. Co., 24 S. 
W. 258, 86 Tex. 287; League v. Hen- 


‘ecke, (Tex.Civ.App.) 28 S.W. 220 [aff 


(Civ.App.) 27 S.W. 1049, 26 S.W. 729]; 
Oleott v. Ferris, (Tex.Civ.App.) 24 
S.W. 848. (2) One claiming land -by 
virtue of a certificate, and its location 
and survey, through patents issued 
to the heirs of the original holder 
has, as against such heirs, the legal 
title, and the doctrine of stale demand 
has no application, even if the heirs 
have an equitable title. Broussard v. 


‘ Laches or the staleness of 
_ plaintiff’s demand is not a defense when plaintiff is 
__ asserting a legal title,?4 and, by the weight of more 
recent authority in Texas, when the title asserted by 
plaintiff, whether legal or equitable, is sufficient to 
sustain an action of trespass to try title, the defense 
of stale demand is not available, and plaintiff’s right 
to recover is barred only by such adverse possession 
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Cruse, (Tex.Civ.App.) 154 S.W. 347. 
(3) Upon the issuance of a patent the 
legal title passes by estoppel to the 


patentee’s prior grantee, and as the} 


deed by operation of law gives con- 
structive posséssion, the doctrine of 
stale demand does not apply. Daniel 
v. Bridges, 11 S.W. 121, 73 Tex. 149. 


_ [b]. Community property.—Where, 
in 1866, the surviving husband con- 
veyed community property, and it 
passed by various conveyances to de- 
fendants, trespass to try title, 
brought in 1908 by the heirs of the 
deceased wife, was not barred under 
the doctrine of stale demand. Hardy 
Oil Co. v. Burnham, 124 S.W. 221, 58 
Tex.Civ.App. 285. 


[c] Contract of sale.—Doctrine of 
stale demand had no application to 
supplemental petition alleging that 
defendants acquired possession of 
land under executory contract of sale 
with plaintiff's deceased husband, and 
gave note for purchase price, and nev- 
er claimed adversely, as _ plaintiff's 
right, was based on superior legal 
title. Johnson vy. Wise, (Tex.Civ. 
App.) 272 S.W. 296. 


{d] Nonpayment of taxes.—Land- 
owner’s failure to pay taxes or delay 
in suing to recover such land, where 
he holds a legal title, will not defeat 
his action where there has not been 
actual adverse possession for a suf- 
ficient length of time to support a 
plea of limitation. Williams v. Con- 
ger, 49 Tex. 582. 


[e] Mistake in deed.—Where de- 
fendant, to identify land, pleaded the 
omission of a call in his grantor’s 
deed of adjoining property, but no 
equitable relief was sought or prayed 
for with reference to the deed, the 
doctrine of stale demand, in so far 
as it might have been applicable to 
a suit to reform the deed, could not 
be invoked. Snow vy. Gallup, 123 S.W. 
222, 57 Tex.Civ.App. 572. 


35. Stafford v. Stafford, 70 S.W. 
75, 96 Tex. 106; Martin v. Parker, 26 
Tex. 253; Secrest v. Jones, 21 Tex. 
121; Loomis vy. Cobb, (Tex.Civ.App.) 
159. S.W. 305; Broussard y. Cruse, 
(Tex.Civ.App.) 154 S.W. 347; Sabine 
Valley Timber & Lumber Co. v. Cagle, 
(Tex.Civ.App.) 149 S.W. 697 [rev 202 


SW: 942,109 Tex.. 178]; Harly wv. 
Compton, (Tex.Civ.App.) 149 S.W. 
694; Montgomery v. Trueheart, (Tex. 


Civ.App.) 146 S.W. 284; Lowry v. 
McDaniel, 124 S.W.-710, 58 Tex.Civ. 
App. 424; Hardy Oil Co. vy. Burnham, 
(Tex.Civ.App.) 124 S.W. 221; Punch- 
ard v. Masterson, (Tex.Civ.App.) 103 
S.W. 826; Morris v. Unknown Heirs 
of. Hamilton, (Tex.Civ.App.) 95 S.W. 
66; Lyster v. Leighton, 81 S.W. 1038, 
36 Tex.Civ.App. 62; Lochridge v. Cor- 
bett, 73 S.W. 96, 31 Tex.Civ.App. 676; 
Tinsley v. Magnolia Park Co., (Tex. 
Civ.App.) 59 S.W. 629; Schleicher v. 
Gutbrod, (Tex.Civ.App.) 34 S.W. 657; 
Owens v. New York & TT. Land Co., 
32 S.W. 189, 1057, 11 Tex.Civ.App. 
284; Creswell Ranch & Cattle Co. 
v. Waldstein, (Tex.Civ.App.) 28 S.W. 
260: New York, etc., Land Co. v. Hy- 
land, 28 S.W. 206, 8 Tex.Civy.App. 601; 
Trinity County Lumber Co, v. Pinck- 
ard, 23 S.W. 720, 1015, 4 Tex.Civ. App. 
671; Storer v., Lane, 20 S.W. 852, 1 
Tex.Civ.App. 250. See Frost v. Wolf, 
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of the premises as will entitle defendant to preseribe 
under the statute of limitations.?® 
equitable claim is asserted against another, the stale- 
ness of plaintiff’s demand is not a defense;?® and 
where defendant asserts an equitable title sufficient 
to afford a good defense, and does not seek af- 
firmative relief, the defense is not affected by laches 
or stale demand.*? 


Where one 


A mere trespasser or stranger 


14 S.W. 440, 77 Tex. 455; 19 Am.S.R. 
761 (claim under a transfer of an in- 
terest in a land certificate which was 
afterwards located in one body, pat- 
ent being taken in name of the trans- 
feror under whom defendants claim- 
ed, was stale); Hasseldenz vy. Dof- 
flemeyer, (Tex.Civ.App.) 45 S.W. 830 
(delay of thirty years in asserting _ 
claim barred it as a stale demand). — 
Contra Browning v. Pumphrey, 16 S. 
W. 870, 81 Tex. 168; Howard vy. Stub- 
blefield, 14 S.W. 1044, 79 Tex. 1; Mont- 
gomery v. Noyes, 11 S.W. 138, 73 Tex. 
203; League v. Rogan, 59 Tex. 427; 
McMasters v. Mills, 30 Tex. 591; Car- 
lisley wv.) Hart,,.20 (Pex 35 0ses Blair iy. 
Hennessy, (Tex.Civ.App.) 138 S.W. 
1076 [aft 173-S.w. 871, 107- Tex. 39; 
Ann.Casi1918C 474]. 


“By the Revised Statutes the indefi- 
nite equitable defense of stale de- 
mand was eliminated from the body 
of our law.” Storer v. Lane, 20 S. 
W. 852, 1 Tex.Civ.App. 250, 257. 


[a] Well considered case.—Loom- 
is v. Cobb, (Tex.Civ.App.) 159 S.W. 
3805 (where many of the cases are re- 
ferred to, and the court reaches the 
conclusion that the supreme court 
has impliedly changed its earlier hold- 
ing that the defense was available 
against an equitable title). . 


[b] Title as distinguished from 
right.—Stale demand is no defense 
whether plaintiff's title be legal or 
equitable, if it be a title as distin- 
guished from a mere equitable right 
to acquire title. Betzer v. Goff, 80 
S.W. 671, 35 Tex.Civ.App. 406. 


[c] Executed contract.—Where lo- 
cator conveyed land, field notes of 
which had been returned to general 
jJand office, and grantee assigned his 
rights under the conveyance, there 
was an executed contract, and it was 
therefore not subject to bar of stale 
demand. Threadgill vy. Bickerstaff, 
29 S.W. 757, 87 Tex. 520 [aff 26 S.W. 
739, 7 Tex.Civ.App. 406]. 


[d] When demand not stale.—A 
petition alleging an agreement that 
defendant should purchase a third 
person’s claim and acquire title to 
land by limitation, and plaintiff, an 
attorney, should pay part of the 
price, advise defendant how to pro- 
ceed, and have one-fourth of the 
land, and that the parties made a 
parol partition, but defendant after 
acquiring title repudiated the agree- 
ment, was held not to show a stale 
demand. Hammons y. Clwer, 127 S. 
W. 889, 59 Tex.Civ.App. 610. 


36. Wright v. Dunn, 11 S.W. 330, 
73 Tex. 293; Scarborough vy. Arrant, 
25 Tex. 129; Corbett y. Allman, —(Civ. 
App.) 189 S.W. 91 [motion overr 242 
Sew  4oO sda Dex.o FAS selpersva 
Shirley, 64 S.W. 1012, 27 Tex.Civ.App. 
Oils 


37. 
742, 
Cornelius, 


Kirby v. Cartwright, 106 S.W. 
48 Tex.Civ.App. 8; Whisler v. 
79 SW. 360, 34 Tex.Civ. 
App. 511; Hensel v. Kegans, 28\S.W. 
105, .°8¢eTexCiv.App: (583. See also 
Broussard v. Dull, 21 S.W. 937, 3 Tex. 
Civ.App. 59. Contra Moore v. Foster 
Lumber Co., 231 F. 1, 145 C.C.A. 189. 


[a] When claim is stale.—Claim 
under conveyance of headright, not 
asserted for over 60 years after re- 


s 


PyY 


1168 [63 C.J.] 


to the legal title cannot set up the defense of stale 
demand.** When there is no adverse possession, 
neither limitation nor the rule of stale demand oper- 
ate against one claiming the equitable right until 
some act has been done by the holder of the legal 
title indicative of an intention to claim adversely.*® 
Coverture will defeat a plea of stale demand when 
interposed against an equitable right asserted by a 
married woman.*® Under the rule that one seeking 
to rescind a contract for fraud or mistake must 
act promptly on discovery of the facts,#1 delay in 
suing one claiming under a deed affected by fraud 
or mistake defeats plaintiff’s right to recover.* It 


is not essential to a recovery of land by force of a_ 


prior possession that the action be brought within 
a reasonable time after eviction.*® 


[§ 33] C. Parties—1. In General. In accordance 
with the general rule,#* persons having no interest 
in the subject matter of the suit need not be made 
parties.*® 


[§ 34] 2, Parties Plaintiff. An action of trespass 
to try title must be brought in the name of the real 
party in interest,*® and one person cannot maintain 
this action in his own name for the use and benefit 
of another.47 Remainder-men are proper parties 


W. 728. 
[b] 


pudiation by subsequent conveyance, 
was stale. Moore v. Foster Lumber 
Con Zab r Ret, 845 -C. CAL 189. 
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Grantor under alleged void 


F [§§ 32-3 


plaintiff,4® and so are the heirs,*® and the widow and 
children®° of the deceased owner of the land in con- 


intestate.°* unde 
plaintiffs’ theory are numerous, and some reside in 
another state, they may be disregarded, and plain-— 
tiffs may proceed to judgment for their own inter- | 
est.52. One to whom plaintiff sells or conveys pen- — 
dente lite does not thereby become a party to the || 
action,®? and is not a necessary party.°* A contract | 
giving plaintiff’s attorney an interest in the pro-— 
ceeds of .a sale of the land does not make him a 
necessary party,®°® nor does a conveyance of part of 
the land to the attorney;®* as the attorney would 
be bound by the judgment without being made a 
party.®7 An action to recover possession of land © 
conveyed to the principal officers of a lodge and to 
their successors in office is properly brought by the 
present principal officers.** 


[§ 35] 3. Parties Defendant. Under the Texas 
statute, defendant must be the person in possession 
if the premises are occupied, or some person elaim- 
ing title thereto in case they are unoceupied,’® and 
such person is the only necessary defendant.°° It 


56. Wickizer v. Williams, (Tex. 
Civ.App.) 173 S.W. 1162 [den reh (Civ. 
App.) 173 S.W. 288]. ; 


38. Wright vy. Dunn, 11 S.W. 330, 
73 Tex. 293; Mitchell v. Stanton, (Tex. 
Civ.App.) 139 S.W. 1033; McCoy vy. 
Pease, 48 S.W. 208, 19 Tex.Civ.App. 
657; Carmichael v. Ballard, (Tex.Civ. 
App.) 31 S.W. 80; Grant v. Hill, (Tex. 
Civ.App.) 30 S.W. 952; Edwards v. 
Gill, 23 S.W. 742, 5 Tex.Civ.App. 203. 


39. Runge v. Schleicher, (Tex.Civ. 
App.) 21 S.W. 423. 


40. Hill v. Moore, 19 S.W. 162, 85 
Pex S35. 


41. See Contracts § 679. 


42. Grundy v. Greene, (Tex.Civ. 
App.) 207 S.W. 964 [error refused] 
(where plaintiff learned within a year 
after the execution of the deed that 
defendant was claiming under it, but 
did not sue for more than three 
years after its execution). 


[a] When delay insufficient to bar 
suit.—Plaintiffs, not instituting tres- 
pass to try title within two years of 
alleged fraudulent deed, were not 
barred by laches, where they inherit- 
ed land from defrauded person, 


- brought action on her death, and sit- 


uation of parties had not changed. 
Garcie vy. Zamora, (Tex.Civ.App.) 2 
S.W.(2d) 907 [rev (Commn.App.) 13 
S.W.(2d) 78]. 


43. Saxton v. Corbett, (Tex.Civ. 
App.) 122 S.W. 75 (delay operates 
merely as evidence of abandonment 
of possession, and that a delay of five 
years does not bar the right as a 
matter of law). 


44. See Parties § 10. 
45. See cases infra this note. 


[a] Executor or administrator.— 
(1) In trespass to try title by heirs 
of owner against his widow's devi- 
sees, it was not error to refuse to 
join the widow’s executors. Stiles v. 
Hawkins, (Tex.Commn.App.) 207 S. 
W. 89. (2) In trespass to try title 
to deceased’s homestead, it is not 
necessary. to join administrator. 
Clark v. Scott, (Tex.Civ.App.) 212 S. 


Yor later cases, developments and changes in the law see Annotations, same title and section nu 


deed.—That one of the parties to an 
action of trespass to try title claims 
under a deed alleged to be void does 
not require that the grantor be made 
Ee gee Cox v. Shropshire, 25 Tex. 


46. Hooper v. Hall, 30 Tex. 154. 


Real party in interest as proper 
eb! generally see Parties §§ 69- 


47. Hooper v. Hall, 30 Tex. 154; 
Duncanson y. Howell, (Tex.Commn. 
App.) 222 S.W. 232 [rev Howell v. 
Duncanson, (Civ.App.) 195 S.W. 349]. 


[a]. Thus an action by one for 
himself and as trustee for others is 
properly brought in the name of all. 
Robertson v. Lee, (Tex.Commn.App.) 
249 S.W. 217 [aff (Civ-App.) 230 S.W. 
730] (holding also that the right of 
the others to recover upon showing of 
title could not be questioned, in the 
absence of a showing of want of au- 
thority of the attorneys filing the pe- 
tition to bring the suit). 


48. Combest v. Wall, (Tex.Civ. 
App.) 102 S.W. 147. 
49. Baker vy. Hamblen, (Tex.Civ. 


App.) 75 S.W. 362. 


50. Fowler vy. Agnew, 95 S.W. 36, 
43 Tex.Civ.App. 540. 


51. Cassidy v. Kluge, 12 S.W. 13, 
73 Tex. 154, 


52. Hess v. Webb, 123 S.W. 111, 
ae 46 [aff (Civ.App.) 113 S.W. 


53. Smith vy. Olsen, (Civ.App.) 44 
Pay 874 [rev 46 S.W. 631, 92 Tex. 


54. King v. Kloh, (Tex.Civ.App.) 
10 S.W.(2d) 1048; Fidelity Lumber 
Co. v. Adams, (Tex.Civ.App.) 230 S, 
W. 177; Bailey v. Laws, 23 S.W. 20, 
3 Tex.Civ.App. 529. 


55. Houston Oil Co. of Texas v. 
Village Mills Co., (Tex.Commn. App.) 
Beer 122 [rev (Civ.App.) 186 S.W. 


. 


57. See Judgments § 1426. 


58. Rhodes v. Maret, 119 S.W. 7) 
1139, 102 Tex. 519 [aff (Civ.App.) 112 
S.W. 433]. a 


Actions by officers of unincorporat- — 
ed associations generally see Associ- 
ations §§ 102-117. 


59. See Vernon’s Sayles Civ. St. 
(1914) art 77387. 
[a] Action should not be dismiss- 


ed on the ground that all persons 
who claim to be interested are not 
made parties, where plaintiffs claim 
to have before the court the parties 
who hold possession and claim own- 
ership of the property. MHethering- 
ton v. Texas Trunk R. Co., (Tex.Civ. 
App.) 34 S.W. 995. 


tb] Owner of title as necessary 
party.—The Texas statute permitting 
the real owner or warrantor to make 
himself or be made a party, does not 
dispense with the rule that requires 
parties really owning title, in order 
to be affected by judgment disposing 
of title, to be made parties to suit. 
Village Mills Co. v. Houston Oil Co. 
of Texas, (Tex.Civ.App.) 186 S.W. 
785 [rev (Commn.App.) 241 S.W. 122] 
(where suit was against one who had 
parted with title judgment in its fa- 
vor did not inure to the benefit of its 
grantee). 


[c] Parties to alleged fraudulent 
judgment.—Where the petition alleg- 
es that defendants claim under a 
judgment obtained by fraud, the rep- 
resentatives of the original parties 
to the judgment and any one claiming 
an interest in the property are prop- 
er parties. Heidenheimer v. Loring, 
26 S.W. 99, 6 Tex.Civ.App. 560. - 


60. Booty v. O’Connor, (Civ.App. 
13 S.W.(2d) 220 [aff 39 SW (oa) ee 
12Q Tex. 121]. See Gillean v. Frost, 
61 S.W. 345, 25 Tex.Civ.App. 371 
(owner of land under lake which had 
been dedicated to the public, was not 
a necessary party to action by town 
against third party where it was not 


mber, 
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has been held that the wife of the person in posses- 
_ sion is not a necessary party, as the homestead right 
is not a defense,®! and her interest in’ community 
_ property does not make her a necessary party.®? 
_ Persons jointly owning and oceupying the land may 
_ be joined ;®* and the public surveyor, whose duty 
_ it is to measure the land for the rightful owner, 
has been held properly joined as a defendant with 


the adverse claimant.°* Where several parties claim- 
ing interest in land are not made defendants, it is 


a not error to try the case as to the parties in court, 
_ where no partition is sought, as the interested par- 
_ ties not joined will not be bound thereby;** but 


where partition is sought, all persons owning any in- 
terest in the land must be made parties.°* When 
the action is brought against a tenant by one purchas- 
ing the tenant’s interest on execution the landlord 
eannot be joined as codefendant.*? In an action 
by oil and gas lessors against a lessee, holders of 
subsequent leases are not necessary parties. Where 
the dispute is over a boundary, the widow and chil- 


_ dren of a person, who did not comply with the con- 


dition on which his right to an interest in defend- 
ant’s land depended, are not necessary parties.** 
Where pending suit plaintiff purchased the interests 
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of some of the original defendants they were no- 
longer necessary parties.7° 


[§ 36] 4. Intervention or Bringing in New Parties 
—a. In General. General rules™ govern the right to 
intervene in an action of trespass to try title.?? 
Under the Kentucky statute, persons claiming an 
undivided interest in the land may intervene.73 In 
Alabama it has been held that, in an action insti- 
tuted against a mortgagor in possession, the mort- 
gagee, if entitled to the right of entry, may be ad- 
mitted as a party defendant on his motion;7* but, 
in Texas, it has been held that a mortgagee out of 
possession cannot intervene when he asks no affirma- 
tive relief.*.° Any person who claims or has any 
interest in the premises or any part thereof, which 
is adverse to plaintiff, may be brought in and made~ 
a defendant;*® and hence, where the action is 
brought against a tenant in possession, his landlord 
may become or may be made a party defendant.77 
It is not necessary to bring in the heirs or legal 
representatives of a deceased defendant, whose in- 
terest passed by her will to the surviving defend- 
ant.*® A defendant in possession by virtue of his 
wife’s claim cannot have proceedings in the action 


‘band’s agreement.— Where 


eo ee Pe ee Pe nee ET ee 


interfering with the public’s use of 
the lake). : 


[a] Mortgagee, not in possession, 
need not be made defendant. Booty 
vy. O’Connor, (Civ.App.) 13 S.W.(2d) 
220 [aff 39 S.W.(2d) 22, 120 Tex. 121]; 
Galveston, ete., R. Co. v. State, (Tex. 
Civ.App.) 36 S.W. 111. 


[b] Receiver of defendant is not 
necessary party. Houston & Texas 
Central R. Co. v. State, 34 S.W. 734, 
89 Tex. 294. 


{e] Suit not affecting occupant’s 
rights.—Persons in adverse posses- 


-sion of land were not necessary par- 


ties to suit instituted by plaintiff 


against another, where judgment did 


not affect rights of such adverse oc- 
cupant but only undertook to pass 
the defendant’s title and right of pos- 
session to plaintiff. Sciraffa v. Flor- 
es, (Tex.Civ.App.) 274 S.W. 260. 


{d] Defendant to cross action.— 
Where real controversy was over 
poundaries, a person claiming no land 
for which plaintiff sued was not a 
proper defendant to a cross action 
by the original defendant. Haile v. 
Johnson, 133 S.W. 1088, 63 Tex.Civ. 
App. 199. 


61. Nunez v. McElroy, (Tex.Civ. 
App.) 174 S.W. 829. But see Harper 
v. Stewart, (Tex.Civ.App.) 179 S.W. 
277 (where a judgment in favor of a 
plaintiff claiming under an execution 
against a husband was held void be- 
cause the wife was not made a par- 
ty). 

[a] 
grantee, 
as part of consideration for deed, or- 
ally agreed to convey part of land to 
his brother, his wife was not a nec- 
essary party to an action by his 
prother’s heirs, aS she could not ac- 
quire a homestead antagonistic to the 
trust agreement, Hall v. Hall, (Tex. 


 Civ.App.) 241 S.W. 624. 


Parties to actions affecting home- 


stead gemerally see Homesteads § 451. 


62. Brown v. Humphrey, 95 S.W. 


93, 43 Tex.Civ.App. 23. 


63. Crowley v. Redmond, (Tex. 
Civ.App.) 41 S.W.(2d) 274 (in which 
parents and children were jointly oc- 
cupying land as homestead). 


Homestead precluded by hus-{, 


suspended until 


64. Thomson v. Locke, 1 S.W. 112, 
66 Tex. 383. 


65. Heirs of Tevis v. Armstrong, 9 
S.W. 134, 71 Tex. 59. 


66. Carnes v. Swift, 
App.) 56 S.W. 85 


67. Lawson y. Orear, 4 Ala. 156. 


68. Patton v. Texas Pac. Coal & 
Oil Co., (Tex.Civ.App.) 225 S.W. 857 
[mod (Commn.App.) 238 S.W. 202, 
and reh overr 240 S.W. 303]. 


69. Watkins v. Hines, (Tex.Civ. 
App.) 214 S.W. 663 (where title was 
taken in defendant’s name under 
agreement that copurchaser should 
have no interest until he paid his por- 
tion of purchase money, and no pay- 
ments had been made). 


70. Meyer v. Opperman, 13 S.W. 
174, 76 Tex. 105. 


(Tex.Civ. 


71. See Parties §§ 185-226. 
72. King v. Olds, 12: S.W. 65,71 
Tex. 729; Slator v. Trostel, (Tex.Civ. 


App.) 21 S.W. 285. 


[a] Requisites of right to inter- 
vyene.—One may intervene where it 
appears that the title to his property 
is directly involved in the action, and 
that he was interested in the sub- 
ject-matter of the litigation at the 
time the action was commenced, and 
that this interest may be affected by 
the decree rendered therein. Butts 
v. Caffall, (Tex.Civ.App.) 24 S.W. 
BTS. 


[b] Purchaser pendente lite.—A 
purchaser of title from defendant 
pendente lite may intervene and de- 
fend the action with the consent of 
plaintiff. Jemison v. Halbert, 47 Tex. 
180; Clay County Land & Cattle Co. 
v. Wood, 9 S.W. 340, 71 Tex. 460. 


[ce] Bquitable owner.—Where the 
legal title is held by defendant for a 
third person, such third person is 
properly allowed to intervene as a 
party defendant to protect his inter- 
est. McPherson v. Johnson, 6 S.W. 
798, 69 Tex. 484. 


[d] Interest in lands not involved. 
—A person claiming an undivided in- 
terest in the survey of which the 
land sued for is only part cannot in- 
tervene. Ragland v. Wisrock, 61 Tex. 


she can be made a codefendant.’® 


391. 


[e] Leave of court necessary.— 
Intervener cannot become a_ party 
without leave of court. Riviere v. 
Fsenes 72 S.W. 608, 31 Tex.Civ.App. 


_[f] Intervening petition is insuf- 
client when it shows that intervener 
has parted with title and does not 
show that he hag reacquired it. 
Thomas yv. Beaton, 25 Tex.Suppl. 318. 


73. See Morse v. Buskirk, 181 S.W. ° 
173, 167 Ky. 571 (Civ. Code Prac. § 
29 permits persons claiming an in- 
terest to set up their claim in ac- 
pe (ia for the recovery of real prop- 
erty). 


74 Noble v. Coleman, 16 Ala. 77. 


75. Booty v. O’Connor, (Tex.Civ. 
App.) 13 S.W.(2d) 220 [aff 39 S.W. 
(2d) 22, 120 Tex. 121] (right of mort- 
gagee out of possession to intervene 
depends on allegation of facts show- 
ing interest in particular rights, 
wrongs, or remedies involved and ac- 
tual or possible prejudice). 


76. Nye v. Gribble, 8 S.W. 608, 
70 Tex.. 458; Furrh v. Winston, 1 S. 
W. 527, 66 Tex. 521. See Meyer v. 
Opperman, 13 S.W. 174, 76 Tex. 105 
(in which original defendant’s heirs 
were made parties on his death). 


77. Falkner v. Jones, 12 Ala. 165; 
Evans v. Hinds, 20 S.C.L. 527; Cros- 
by v. Floyd, 18 S.C.L. 116; Kennedy 
ve ‘Campbells: dy S.C. b. 75538 Ser: 
760; Hough v. Hammond, 36 Tex. 
657; Dallas Oil, ete., Co. v. Portwood, 
(Tex.Civ.App.) 68 S.W. 1017. 


[a] Setting aside judgment.—-A 
judgment in trespass to try title will 
be set aside on the application of the 
landlord, who shows that the action 
was against his tenant, and that he 
had no notice of the proceeding until 
after the judgment. Hough v. Ham- 
mond, 86 Tex. 657; Dallas Oil, etc., 
Co. vy. Portwood, (Tex.Civ.App.) 68 
S.W. 1017. 


78. Bonner v. Ogilvie, 58 S.W. 
1027, 24 Tex.Civ.App. 237. 

79. Thomas v. Quarles, 64 Tex. 
491. 
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One made a defendant by the original defendant’s 
answer and cross bill should be served with a copy 


thereof.®° 
[§ 37] b. Warrantors. 


trial of the case.*? 
[§ 38] D. Process. 


tion.85 


In Texas, in an action of 
trespass to try title, a party’s warrantor may make 
himself, or be made, a party defendant;*! but such 
warrantors should not be brought in at such a time 
or in such a manner as to unreasonably delay the 


Plaintiff’s writ should be in- 
dorsed$* with a notice that the action is brought to 
try the title to the land, as well as to recover dam- 
ages,®4 unless as in Texas it is provided by statute 
that such indorsement shall be made upon the peti- 
Where defendant resides in a district other 
than that in which the land is situated, plaintiff is 
not bound to have him served in the district where 
he resides, but may proceed in the usual course by 
original, alias and pluries, until defendant is served 
in the district where the land lies.*® 
of the citation is by publication,®? the provisions 
of the statute concerning such service must be fol- 
lowed to render the judgment valid.*§ 
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citation void.®® 


established.?? 


elal.2¢ 


When service 


An immate- 


rial variance between the description of the land in 


80. Crain v. Wright, 60 Tex. 515. 


, 81. _Vernon’s Sayles Civ. St. (1914) 
ated Coo. 


[a] Construing and applying stat- 
ute.—Cobb v. Robertson. 86 S.W. 746, 
87 S.W. 1148, 99 Tex. 138, 122 Am.S.R. 
609; United States Fidelity & Guar- 
antee Co. v. Fossati, 80 S.W. 74, 97 
Tex. 497; Norton v. Schmucker,: 18 
S.W. 720, 83 Tex. 212; Jones v. Smith, 
55 Tex. 383; Burroughs v. Smith, 
(Tex.Civ.App.) 8 S.W.(2d) 301; Texas 
Co. v. Van Deventer, (Tex.Civ.App.) 
290 S.W. 560; Slaughter v. Crosby, 
(Tex.Civ.App.) 289 S.W. 1060; McLean 
v. Moore, (Tex.Civ.App.) 145 S.W. 
1074; Stark v. Homuth, (Tex.Civ. 
App.) 45 S.W. 761; Meade v. Jones, 
85 S.W. 310, 13 Tex.Civ.App. 320; 
Blount v. Bleker, 35 S.W. 863, 13 Tex. 
Civ.App. 227; Grant v. Hill, (Tex.Civ. 
App.) 30 S.W. 952. 


fa] Plaintiff’s warrantor.—Plain- 
tiff, as well as defendant, has the 
right to have his warrantor cited to 
come into court and maintain the ti- 
tle conveyed by him. Norton vy. Col- 
lins, 20 S.W. 11138, 1 Tex.Civ.App. 272. 


82. Kirby v. Estill, 12 S.W. 807, 
75 Tex. 484. 


[a] What is unreasonable delay. 
—Any delay necessary to enable a 
party to bring in its warrantor by 
proper pleading and citation is not 
unreasonable delay, but defendant is 
not entitled as a matter of right to 
wait until he is required to file his 
answer before filing his cross action, 
impleading his warrantors as defend- 
ants. Houston Oil Co. of Texas v. 
Davis, 1382 S.W. 808, 62 Tex.Civ.App. 
658. 


83. Indorsements 
Process § 48. 


84. See cases infra this note. 


[a] Sufficiency of indorsement.— 
The indorsement “that the action is 
brought as well to try titles, as to re- 
cover damages” is sufficient, and any 
unnecessary description of the prem- 
ises and the injury committed will 
be regarded as surplusage. James v. 
Tait, 8 Port. (Ala.) 476. 


[b] Indorsement of declaration.— 


generally see 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Where the capias ad respondendum 
was not indorsed with a notice that 
the title to the land trespassed on 
was to be tried, but the declaration 
was so indorsed before defendant had 
pleaded, this was a virtual compli- 
ance with the statute. Lehre v. Mur- 


Lay, 4.8. CoE. 5 
85. See infra § 41. 
mane Renwick v. Renwick, 43 S.C.L. 


Alias and pluries writs generally 
see Process §§ 49-52. 


87. See Process §§ 105-212. 


88. Harper v. Allen, (Tex.Civ. 
App.) 88 S.W.(2d) 146. 


89. Swain v. Mitchell, 66 S.W. 61, 
27 Tex.Civ.App. 62 (variance in spell- 
ing of name of street on which land 
is situated). 


90. Hamner vy. Eddins, 
(Ala.) 192. 


91. Establishment of boundaries 
generally see Boundaries §§ 170-359. 


92. Scriven vy. Heyward, 25 S.C.L. 


3 Stew. 


119 
93. Thomas & Ashby v. Jeter, 19 
S.C.L. 380; Carlock v. Willard, (Tex. 


Civ.App.) 149 S.W. 363. 


94. See Vernon’s Sayles Civ. St. 
(1914) art 7743 et seq.- See also 
Boundaries § 270. 


[a] Sufficiency of survey.—Lines 
of a survey actually run and marked 
determine plaintiff's boundary, al- 
though they vary from the true 
course called for in the patent. Dal- 
by v., Booth, 16 Tex. 564. 


[b] Impeachment of survey.—De- 
fendant may show - that plaintifi’s 
survey did not include the land in 
COR a oane Dalby v. Booth, 16 Tex, 


[c] Surveyor’s report.—A report 
made under an order of survey con- 
taining objectionable matter should 
be stricken, except as to such parts 
as are properly made under the or- 


der. Schunior v. Russell, 18 S.Ww. 
484, 83 Tex. 83. 
[d] Survey may be refused, 


~ 


veys.°! In an action of trespass to try ti 
vey may be ordered by the court, where the locus in- 


the petition and the citation, does not render the 
In an early Alabama case it was— 
held that after appearance and plea to the declara-_ 
tion, no objection could be taken to the wri 


[§ 39] E. Survéys and Abstracts of Title—1. Sur- 
tle a sur-— 


t.9° 


by statute.°* In South Carolina, after a verdict, the — 
judge certifies the survey or plat to identify it as the © 
one found accurate by the jury,9® but after a dis- — 
continuance by plaintiff such certificate is extrajudi- al 


[§ 40] 2. Abstracts of Title.°7 The Texas stat- _ 
ute providing that either party may by notice in writ- — 
ing duly served demand an abstract of the title or | 
claim of his adversary to the land in question, and || 
when this.is done the documentary evidence of title — 
is confined to the matters contained in such ab- || 
stract,?® is mandatory as to matters within its pur- || 
view;°® but documentary evidence not shown by the | 


where defendant pleads title in him- “|| 
self and the land is sufficiently de- | 


scribed in the petition. Castro v. 


Wurzbach, 13 Tex. 128. 


95. Heyward v. Searson, 24, Ie Gebi 
231. 


96. Heyward v. Searson, supra. 
97. Abstract of title: 


Generally see Abstracts of Title § 1 
et seq. 


iat evipease generally see Evidence 
973. 


98. See Vernon’s Sayles Civ. St. 


(1914) art 7743. 


99. Barth v. Green, 15 S.W. 112, 
78 Tex. 678; Davis v. Cisneros, (Tex. 
Civ.App.) 220 S.W. 298; 
Groesbeck, (Tex.Civ.App.) 69 S.W. 
287; Stokes v. Riley, 68 S.W. 703, 
29 Tex.Civ-App. 373; Taffender v. 
Merrill, (Civ.App.) 61 S.W. 936 [aff 
65 S.W., 177, 95 Tex. 95,..93 .AmiS.R. 
814]; Parker v. Cockrell, (Tex.Civ. 
App.) 31 S.W. 221; Grant v. Hill, 
(Tex.Civ.App.) 30 S.W. 952; Marlin 
v. Kosmyroski, (Tex.Civ.App.) 27 S. 
W. 1042; Butler v. Duffey, (Tex.Civ. 
App.) 288 S.W. 598. 


[a] Admissibility of evidence.— 
(1) Defendants cannot give in evi- 
dence a power of attorney not con- 
tained in the abstract which they had 
filed on notice from plaintiff. Smith 
vo Powell, 23 S.W. 1109, 5 Tex.Civ. 
App. 373. (2) When 
claims title through plaintiff, the 
deed of plaintiff's grantor is admis- 
sible, although no abstract of plain- 
tiff’'s title was filed when it was de- 
manded by defendant. Bitter v. Cal- 
houn, (Tex.) 8 S.W. 528. (3) Under 
an abstract filed by defendant, stat- 
ing that he claimed under limitations, 
he could testify that he and his fa- 
ther, under whom he claimed, rented 
the land by written lease. 

Wilhelm, (Tex.Civ.App.) 146 
216. (4) Comptroller’s certificate of 
assessment and payment of taxes 
held admissible, although not con- 
tained in abstract of title offered aft- 
er demand. Hays v. Hinkle, (Tex. 
Civ.App.) 193 S.W. 158 [error refus- 
ed]. (5) Deed was inadmissible 
when abstract incorrectly described 


— 


ee 


ey 
ne 9 oa art 


Hayes v.> ; 


defendant 


\ 
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§§ 40-41] 
_ abstract is admissible to identify the land;! and 
failure to furnish a proper abstract on demand of 
a defendant, does not prevent the introduction of 
documentary evidence of title against an intervener 
who made no demand.? The abstract i is only required 
to show the party’s own chain of title, and it need 
not contain evidence which tends to destroy the ad- 
The party upon which the notice 
is served has twenty days within which to file the ab- 
stract,* and the adverse party waives his right to 
an abstract when the-ease is called for trial within 
that period, and no postponement is asked.® 


[§ 41] F. Pleading—1. Declaration or Petition— 
Where the form and contents of a 
declaration or petition are provided by statute, as in 
Texas,® it must of course conform to the statutory 
requirements;* but a substantial compliance is suffi- 
The statutory pleading need not give the 


versary’s title.* 


a. In General. 


eient.® 


book in which it was recorded. Coler 
v. Alexander, 128 S.W. 664, 60 Tex. 
Civ.App. 573. (6) Deed of trust not 
set out in abstract of title was inad- 
missible although deed shown by the 
abstract, recited that it was execut- 
ed in pursuance of a power contained 
in the deed of trust. Skov v. Coffin, 
(Tex.Civ.App.) 137 S.W. 450. 


1. Street Realty Co. v. 
(Tex.Civ.App.) 291 S.W. 580 


2. Coler v. Alexander, 128 S.W. 
664, 60° Tex.Civ.App. 573. 


3. Wolf v. Wilhelm, (Tex.Civ. 
App.) 146 S.W. 216 (proceedings by 
which decree under which plaintiff 
claims were set aside need not be 
shown to admit evidence thereof). 


4 See Vernon’s Sayles Civ. St. 
(1914) § 7744. 


‘5. Crosby v. Ardoin, 
App.) 145 S.W. 709. 


6 See Vernon’s Sayles Civ. St. 
CV914) art W733. 


7 jLeigh v. De Ganahl, 
S.W. 1037. 


8. Leigh v. De Ganahl, supra; 
Cates v. Alston, 61 S.W. 979, 25 Tex. 
Civ.App. 454. See Rains v. Wheeler, 
13 S.W. 324, 76 Tex. 390 (suggesting, 
without deciding, that an allegation 
that defendant is claiming the prem- 
ises is as effectual as the statutory 
allegation that he has entered and 
dispossessed plaintiff). 


[a] Withholding of possession.— 
Petition alleging plaintiff's title and 
lawful possession, and that defendant 
without consent erected a telephone 
line and dug holes, and would contin- 
ue to do so unless restrained, suffi- 
ciently complied with statutory re- 
quirement for allegation of withhold- 
ing of possession. American Cement 
Plaster Co. v. Acme Cement Plaster 
Co; (Tex.Civ.App.) 181. S.W-. 257. 


[b] Interference with easement.— 
Petition by railroad to try title to 
right of way, not showing that de- 
fendant is the owner of the fee, need 
not show how he is interfering. with 
plaintiff's easement. Davidson — v. 
Houston BE. & W. T. Ry. Co., (Tex.Civ. 
App.) 194 S.W. 211. 


-f{e] Prayer of petition that de- 
fendant be cited to answer petition, 
and that pkaintiff have judgment for 
restitution of the premises and for 
damages and costs was_ Sufficient. 
Bassett v. Martin, 18 S.W. 587, 83 
Tex. 339. 


[ad] Petitions held sufficient.—(1) 
Petition not complying literally with 
the statute as to allegation of plain- 
tiff’s possession. Evans v. Hudson, 


Brown, 


(Tex.Civ, 


(Tex.) 16 
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(Tex.Civ.App.) 216 S.W. 491. (2) Pe- 
tition attacked as alleging plaintiff’s 
possession on a certain date, and 
eviction by defendant on an earlier 
date. Shumaker v. Byrd, 216 S.W. 
862, 110 Tex. 146 [rev (Civ.App.) 203 
S.W. 461, conformed to (Civ.App.) 
226 S.W. 817]. (3) Petition alleging 
plaintiff's rightful possession of 
premises inclosed within fence and 
defendant’s wrongful trespassing. 
Rogers v. Day, (Tex.Civ-App.) 19 S.W. 
(2d) 577 (holding also that under the 
petition the suit was not necessarily 
one in trespass to try title, but might 
evolve into one). (4) Petition in 
statutory form, with additional alle- 
gations that deed from plaintiff to 
her children was executed solely for 
the purpose of consummating a loan. 
Ferrell _v. May, (Tex.Civ.App.) 262 
S.W. 802. “(5) Petition alleging plain- 
tiffs’ ownership and right of posses- 
Sion and that defendants forcibly en- 
tered’ upon and occupied the premis- 
es, and, after judgment against them 
in forcible entry and detainer, took 
an appeal and gave a worthless ap- 
peal bond. Bull v. Bearden, (Tex. 
Civ.App.) 159 S.W. 1177. (6) Petition 
alleging that plaintiff was lawfully 
seized and possessed of the land and 
had a fee simple title, and that de- 
fendant was setting up a pretended 
claim which cast a cloud on plaintiff’s 


title... Werner v. Kasten, (Tex.Civ. 
App.) 26 -S.W. 322. (7) Petition at- 
tacked as asserting inconsistent 


rights under a deed and a verbal con- 
tract. McCurry v. McCurry, (Tex. 
Civ.App.) 95. S.W. 35. (8) Petition 
alleging title under tax sales, and, in 
the alternative, seeking to subject 


the land tto the lien of the taxes. 
Conklin v. El Paso, (Tex.Civ.App.) 
44 S.W. 879. (9) Petition making a 


direct attack on a judgment for 
fraud, and seeking to charge the 
property with a constructive trust. 
Heidenheimer yv- Loring, 26 S.W. 99, 
6 Tex.Civ.App. 560. (10) Allegations 
that defendants were and had been 
using the land for grazing purposes 
without authority of law and to the 
exclusion of plaintiff. Willoughby v. 
Long, (Tex.Civ.App.) 69 S.W. 646 
[rev 71 S.W.-545, 96 Tex. 194]. (11) 
Petition which alleged that plaintiff 
owned in her separate right and was 
in possession at a specified date of 
land sufficiently described, and that 
she was unlawfully dispossessed by 
defendant, and praying judgment for 
the land and for writ of restitution, 
and for relief generally. Houston v. 
Calahan, (Tex.) 10: S.W. 97. 


9. Martinez v. De Barroso, (Tex. 
Giv.App.) 189 S.W. ‘740 [error re- 
fused]. ; 


10. 


> 


Herndon v. Hayter, (Tex.Civ. 


Alternative or additional relief. 
plead facts to support an award of additional re- 
lief in the alternative,1® and may pray for partition 
where it is alleged that he owns an undivided in- 
terest and has been ejected by defendant.** 
an action of trespass to try title remains such, al- 
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notice required to be given by pleadings in other ac- 
tions;® but when the petition pleads the facts spe- 
cially the statutory allegations can be disregarded 
in determining its suficiency ;° it is subject “to the 
ordinary rules of pleading requiring sufficient defi- 
niteness to apprise the adverse party of the conten- 
tions relied on,'! and the sufficiency of the facts 
pleaded may be tested by demurrer.??2 
form is prescribed, it may be in the usual form of 
one in trespass quare clausum fregit.13 
actions,t* the allegations of the petition may be 
aided by the answer.+® 


Where no 


As in other 


Plaintiff may 


And 


App.) 28 S.W.(2d) 885. 


11. Martinez v. De Barroso, (Tex. 
Civ.App.) 189 S.W. 740 [error refus- 
ed] (where defendants, in an action 
by husband and wife, asserted title 
under execution sale against the hus- 
band, and alleged that title was in 
husband or community, supplemental 
petition alleging property was wife’s 
separate property sufficiently alleg- 
ed that deed to wife was common 
source of title). 


12, Herndon v. Hayter, (Tex.Civ. 
App.) 28 S.W.(2d) 885. 
13. Carwile v. House, 6 Ala. 710. 


See Thrash v. Johnson, 6 Port. (Ala.) 
458 (holding a declaration in the form 
of trespass quare clausum fregit suf- 
ficient without any averment of title 
or allegation that: the action was 
brought to recover possession and 
try title); Masters v. Eastis, 3 Port. 
(Ala. ) 368 (allegation of the date of 
the ejectment was immaterial). See 
also Wannamaker v. Pendleton, 121 
P. 108, 21 Colo.App. 209 (plaintiff 
must plead title). 


[a] Tlustration. Complaint 
which seeks to recover damages for 
trespass upon stating title in plain- 
tiff and ouster by defendant, and 
praying damages for the ouster and 
the possession of the land alleged to 
be wrongfully withheld, states a 
cause of action of trespass to try 
title. Warren v. Wilson, 71 S.E. 818, 
89 S.C. 420 [appeal dism 71 S.E. 992, 
89 S.C. 420]. 


Trespass anore clausum fregit see 
Trespass § 129 


14. See Pleading § 1274. 


15. Williamson v. Williamson, 116 
S.W. 370, 538 Tex.Civ.App. 503 (peti- 
tion alleging ‘plaintiff's title and de- 
fendant’s assertion of a pretended 
claim, and properly indorsed, was not 
subject to demurrer when answer 
filed before demurrer was acted on 
alleged that defendant had an actual 
interest). 

16. Creager v. Beamer Syndicate, 
(Tex.Civ.App.) 274 S.W. 323; Amer- 
ican Cement Plaster Co. v. Acme Ce- 
ment Plaster Co., (Tex.Civ.App.) 181 
S.W. 257. 

“The petition, in addition to as- 
serting title and seeking adjudica- 
tion thereof and possession, may set 
up such facts as are necessary to 
such relief as could be given only by 
a court of equity, without in the 
least depriving the action of its char- 
acter of an action to try title to 
land.” State v. Snyder, 18 S.W. 106. 
66 Tex. 687, 694. 


17. Green v. Churchwell, 
Civ.App.) 222 S.W. 341. 


(Tex. 
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though the petition also contains a prayer for parti- 
tion,!® or alleges that defendant’s title or claim casts 
a cloud on plaintiff’s title, and asks its removal,'® 
or seeks to set aside patents and conveyances as 
procured in fraud of plaintiff’s rights.*° Insufficiency 
of the allegations seeking recovery of alternative re- 
lief, does not affect the sufficiency of the petition as 
one to try title.2!_ In an early Alabama case, it was 
held that after appearance and plea to the declara- 
tion, no objection could be taken to any defect there- 
in.22. In Texas, the statute which requires plaintiff to 
indorse on the petition that the action is brought as 
_well to try title as for damages,?* should be com- 
plied with,24 although substantial compliance has 


been held sufficient.?° 


[§ 42] b. Interest and Possession of Plaintiff. 
Under the Texas statute?® the petition must state 
the interest which plaintiff claims in the premises, 
whether it be in fee simple or otherwise; 


18. Watson v. Hewett, 45 Tex. 
472; Bridges v. Cundiff, 45 Tex. 440; 
McLean v. Moore, (Tex.Civ.App.) 145 
S.W. 1074. 


“Ini such case partition is only an 
incident of the main action, which 
is to try title.’ Green v. Churchwell, 
(Tex.Civ.App.) 222 S.W. 341. 


19. Shepard v. Cummings, 44 Tex. 
502; Canon v. Scott, (Tex.Civ.App.) 
217 S.W. 429. 


No Dangerfield v. Paschal, 20 Tex. 
o . 

21. Harbinson v. Cottle County, 
(Tex.Civ.App.) 147 S.W. 719 (petition 
seeking in the alternative damages 
for taking of property by county by 
condemnation was not demurrable for 
failure to allege presentation of 
claim). See Bender v. Damon, 9 S. 
W. 747, 72 Tex. 92 (petition showing 
superior title, and properly indorsed 
is not demurrable because it also 
seeks to vacate judgment obtained in 
another county): 


22. James v. Tait, 8 Port. (Ala.) 
476. 


23. See Vernon’s Sayles Civ. St. 
(1914) art 7734. 


24. Bradley v. Deroche, 7 S. W. 
779, 70 Tex. 465; Day Land, etc., Co. 
v. State, 4 S.W. 865, 68 Tex. 526; 


Dangerfield v. Paschal, 20 Tex. 536; 
Wade v. Converse, 18 Tex. 233; Shan- 


non v. Taylor, 16 Tex. 413; Bone v. 
Walters, 14 Tex. 564. 
25. Evans v. <Hudson, (Tex.Civ. 


App.) 216 S.W. 491 (petition alleging 
plaintiff's ownership and defendant’s 
possession and forcible detention of 
the land, substantially complies with 
the statute, although omitting the re- 
quired indorsement). 


26. See Vernon’s Sayles Civ. St. 
(1914) art 7733. 


27. Gaither v. Hanrick, 6 S.W. 619, 
69 Tex. 92; Meade v. Logan, (Tex. 
Civ.App.) 110 S.W. 188. 


[a] Interest as distinguished 
from title is all that must be stated. 
Ford v. Thompkins, (Tex.Civ.App.) 8 
S.W.(2d) 782. 


28. Telfener v. Dillard, 7 S.W. 847, 
70 Tex. 189; Nehring v. McMurrain, 
(Tex.Civ.App.) 45 S.W. 1032. 


29. Gaither v. Hanrick, 6 S.W. 619, 
SO Tex, 02. ‘ 


Recovery of entire tract by tenant 
in common see supra § 6. 


30. State v. Dayton Lumber Co., 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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owners.2? 


possession in plaintiff.?* 
plaintiff to plead his title specially,?? or to state the 
evidence of his: title,?* but if the petition does so, 
plaintiff abandons his statutory pleading,** and the | 
facts specially pleaded must, in themselves, show — 


he claims an undivided interest, that must be stated |, 

and the amount thereof,?* but an allegation that — 
plaintiff is the sole owner in fee is sufficient as against — 
a stranger to the_title though there are other joint 
Ordinarily, it must also be stated that 
plaintiff was in possession of the premises or entitled 
to such possession.*° if 
ship in plaintiff, and of adverse claim by defendant, |f 
is sufficient without alleging possession or right of 
It is not necessary for 


But an allegation of owner- 


title in plaintiff;*° and, where plaintiff alleges gen- 


27 and, if 


155 S.W. 1178, 106 Tex. 41; O’Connor 
v. Luna, 12 S.W. 1125, 75° Tex. 592. 


31. Rains v. Wheeler, 13 S.W. 324, 
76 Tex. 390; Heirs of Tevis v. Arm- 
strong, 9 S.W. 134, 71 Tex. 59. 


32. Tate v. Tate, (Tex.Civ.App.) 
299. S.W. 310. 

“The form of an action of trespass 
to try title is a special statutory pro- 
cedure, and a species of pleading on 
the part of the plaintiff is permitted 
which would not generally be con- 
sidered a compliance with the rules 
of good pleading applicable to other 
classes of actions. In this kind of 
an action the plaintiff is only requir- 
ed to state that he is seized and pos- 
sessed of the property, and is entitled 
to the immediate possession of it, 
stating the extent of his interest, 
without in any other manner indicat- 
ing how or when he acquired title, 
or upon what grounds, other. than 
general allegations of ownership, he 
is entitled to the immediate posses- 
sion.” Meade v. Logan, (Tex.Civ. 
App.) 110 S.W. 188, 190. 


[a] Equitable title——It is not nec- 
essary for plaintiff, who relies on eq- 
uitable ‘title, to plead specifically 
facts on which his title is based; cus- 
tomary allegations being sufficient. 
Blumenthal v. Nussbaum, (Tex.Civ. 
App.) 195 S.W. 275. [aff (Commn. 
App.) 221 S.W. 944]. 


33. Hughes v. Lane, 6 Tex. 289. 


34% Fleming v. Todd, (Tex.Civ. 
App.) 42 S.W.(2d) 123; Gatewood v. 
Graves, (Tex.Civ.App.) 241 S.W. 264; 
Hensley v. Pena, (Tex.Civ.App.) 200 
S.W. 427. 


35. Hughes v. Lane, 6 Tex. 289; 
ee v. Tate, (Tex.Civ.App.) 299 SW. 


[a] Particular allegations held 
sufficient.—(1) A petition alleging ti- 
tle under a Mexican grant need not 
allege that the grant had been rec- 
oznized by the laws of Texas. Hardy 
v. DeLeon, 5 Tex. 211. (2) A petition 
alleging title in plaintiffs as heirs of 
W was sufficient without alleging 
whether W died testate or intestate, 
whether he was married, or what es- 
tate plaintiffs claimed. Ufford v. 
Wells, 52 Tex. 612. (8) A petition 
alleging that a headright certificate 
was issued during the existence of 
a marital union between defendant’s 
ancestor and a woman under whom 
plaintiffs claimed sufficiently states 
that the woman was then the wife 
of such ancestor so as to take in 


erally his ownership of the land in question, but 
proceeds to set out the facts constituting his title, a 
general demurrer to, the petition should be sustained 
if the facts set out do not constitute a good title,*® 


common with him under the certifi- 
cate. Byrn v. Kleas, 39 S.W. 980, 15 
Tex.Civ.App. 205. (4) A petition al- 


sleging a parol gift of land by plain- 


tiff's grandfather to his father and 
that the father took possession and 
made permanent and valuable im- 
provements and the grandfather had 
recognized the father’s claim of title, 
and that the father had died and 
plaintiff was an heir and the owner 
of an undivided inferest, sufficiently 
alleges equitable title to the land. 
Bullock v. Sprowls, 
54 S.W. 657 [aff 54 S.W. 661, 93 Tex. 
188, 77 Am.S.R. 849, 47 L.R.A. 326}. 
(5) Petition alleging that husband 
and wife acquired the property dur- 
ing marriage by purchase in hus- 
band’s name, and occupied it until 
husband’s death without issue, and 
that wife, who was plaintiff, contin- 
ued to occupy it, and had recovered 
the property from husband’s admin- 
istrator and heirs was_ sufficient. 
Clark v. Scott, (Tex.Civ.App.) 212 S. 
W. 728. (6) Amended petition so- de- 
scribing ‘strip in which plaintiff 
claimed easement as to exclude ad- 
joining strip to which he claimed 
title was sufficient. Durden v. Rol- 
and, (Tex.Civ.App.) 269 S.W. 274. 
(7) Petition alleging defendant’s pur- 
chase of third person’s claim and ac- 
quisition of title by limitation under 
an agreement with plaintiff, an at- 
torney, who furnished part of 
money, advised defendant as to the 
steps to be taken, and was to have a 
share in the land was held sufficient. - 
Hammons v. Clwer, 127 S.W. 889, 59 
Tex.Civ.App. 610. 


[b] Allegations held insnfficient. 
—(1) Answer seeking affirmative re- 
lief which alleged that plaintiff’s 
grantor held under a deed which in- 
cluded the land in controversy by 
mistake, of which mistake plaintiff 
had knowledge, but not alleging title 


in defendant. Hamilton vy. Green, 
(Tex.Civ.App.) 166 S.W. 97. (2) Pe- 


tition by husband claiming title un- 
der deed to himself without showing 
divesting of title under prior deed to 
himself and wife, or that in paying 
price he did not intend gift. Tate v. 
Tate, (Tex.Civ.App.) 299 S.W. 310.— 


[c] Allegation. — An allegation 
that one whose rights were acquired 
by defendant pursuant to an agree- 
ment between plaintiff and defend- 
ant held land under a tax deed is 
equivalent to alleging that he was in 
possession. Hammons v. Clwer, 127 
S.W. 889, 59 Tex.Civ.App. 610.’ 


36. Snyder v. Nunn, 18 S.W. 340, 


(Tex.Civ.App.) . 


the - 
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would reduce the amount of his interest.4° 
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even though the general and special allegations are 
in separate counts.*7 Equities, however, should be 


specially pleaded.?® Under the general principle that 


plaintiff need not anticipate and negative matters 
of defense,*® plaintiff need not negative facts which 
Under 
the Texas statute permitting service on nonresidents, 
unknown persons, ete., by publication,*! plaintiff's 
chain of title must be specially pleaded.*? It is not 
necessary for plaintiff to allege that both he and de- 
fendant claim title from a common source in order 
to entitle him to prove that fact.4? A petition based 
on a parol agreement of partition, should allege the 
date of the agreement, or a sufficient excuse for fail- 
ure to do so.** In Alabama it has been held that 
where the declaration alleges that plaintiff was seized 
of the premises in question on a certain day and 
month, it will be presumed that the time of the seizin 
was previous to the commencement of the suit, al- 
though the year is not stated,*® and that a declara- 
tion alleging plaintiff’s seizin on a certain date and 
defendant’s wrongful entry the following day suffi- 
ciently shows plaintiff’s possession at time of the 
entry.*® 


[§ 43] e. Title or Claim of Defendant. A petition 
which does not allege an adverse possession or claim 
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acquired possession under a bond for title, should 
allege delivery of the bond and nonpayment of the 
purchase money note.‘’ A petition showing that de- 
fendant’s claim is under an executory contract of 
purchase, need not negative the acquisition of equities 
by defendant under the contract;*® and a petition 
averring that defendant’s claim is based on a deed 
to firm property, and that the land in question was 
the individual property of the members of the firm, 
is sufficient.°° A petition isnot demurrable as show- 
ing that defendant is the owner because it shows 
he was the owner at one time.®? Under the Texas 
statute relative to actions against unknown persons,°” 
the petition in trespass to try title against unknown 
persons must allege defendant’s claim, if known.>? 


[§ 44] d. Description of Land. The land in con- 
troversy should be described with so much particu- 
larity and precision that defendant will be informed 
of what he is to defend against, the court for what 
it is to render judgment, and the officer executing 
the writ of possession of what he is to give posses- 
sion to the successful party.*4 And where the de- 
scription of the land given in the petition is so in- 
aceurate and incomplete as not to identify the land, 
and it is impossible for the land in dispute to be 
contained in the description given, the petition is 


82 S.W.(2d) 893; 


is insufficient.*7 


66 Tex. 255; Fleming v. Todd, (Tex. 
Civ.App.) 42 S.W.(2d) 123; Brunson 
v. Yount-Lee Oil Co., (Tex.Civ.App.) 
Tate v. Tate, (Tex. 
Civ.App.) 299 S.W. 310; Gatewood vy. 
Graves, (Tex.Civ.App.) 241 S.W. 264; 
National Lumber & Creosoting Co. v. 
Maris, (Tex.Civ.App.) 151 S.W. 325. 


37. Gatewood v. Graves, (Tex.Civ. 
App.) 241 S.W. 264. 

38. Smith v. Olivarri, 
App.) 127 S.W. 235. 

{a] Foreclosure of lien.—Equities 


growing out of the foreclosure of a 
lien on property parts of which had 


(Tex.Civ. 


.been sold to different parties at dif- 


times should be specially 
Rippetoe v. Dwyer, 49 Tex. 


ferent 
pleaded. 
498. 

[b] Equitable relief. — Plaintiff 
cannot prove a right to equitable re- 
lief under the ordinary pleadings in 
trespass to try title. Packard v. De- 


- Miranda, (Tex.Civ.App.) 146 S.W. 211. 


39. .See Pleading § 165. 


49. See Phoenix Land Co. v. Exall, 
(Tex.Civ.App.) 159 S.W. 474 (persons 
succeeding tto interest of member of 
dissolved firm need not allege that 
firm obligations had been discharg- 
ed, or equities adjusted, these being 
defensive matters). 


41. See Rev. St. (1925) art 1977. 
See also Process § 112. 


42, Harper v. Allen, (Tex.Civ. 
App.) 38 S.W.(2d) 146; Dulin v. Fain, 
(Tex.Civ.App.) 22 S.W. (2d) Oras 
Cates v. Alston, 61 S.W. 979, 25 Tex. 
Civ.App. 454. 


[a] Limitation title. — Petition, 
not setting forth record title, is not 
demurrable, where title by limitation 
is well pleaded; and limitation title 
is “set forth’ as statute requires by 
referring generally to instruments 
pleaded, without naming one particu- 
jar instrument, as the one relied on 
as color of title. Garza v. Jennings, 
(Tex.Civ.App.) 44 S.W.(2d) 1016. 


43. Keys_v. Mason, 44 Tex. 140; 
Spencer v. Levy, (Tex.Civ.App.) 173 
S.W. 550. 


A petition alleging that defendant 


44. Hammons v. Clwer, 127 S.w. 
889, 59 Tex.Civ.App. 610 (holding pe- 
tition insufficient in this respect). 


Pleading date of contract generally 
see Contracts § 836. 


45. Whiteside v. Decatur Branch 
Bank, 10 Ala. 249. : 


46. Parker v. Haggerty, 1 Ala. 632. 


47. Nye v. Hawkins, 65 Tex. 600; 
Heath v. Cleburne First Nat. Bank, 
(Tex.Civ.App.) 32 S.W. 778. 


fa] Imsufficient allegations.—Al1- 
legations in cross bill, that defend- 
ants were ‘seized and possessed” of 
the’ land and that “the claim” of 
plaintiff constituted a ‘cloud upon 
their title, was not sufficient, as it 
did not appear that plaintiff was ever 
in possession of the land or was 
claiming an interest in it. Walker v. 


Haley, (Tex.Civ.App.) 236 S.W. 544. 
48. Johnson v. Wise, (Tex.Civ. 
App.) 272 S.Ww. 296. 
49. Glenn v. Rhine, 115 S.W. 91, 


53 Tex.Civ.App. 291. (plaintiff, need 
not allege when the vendor was to 
perform his part of the contract, or 
that he was able to perform it, or 
that plaintiff or vendor had tendered 
a deed, or had demanded compliance 
with the contract). 


50. Dye v. Livingston Lumber Co., 
(Tex.Civ.App.) 161 S.W. 53 (holding 
also that subsequent counts based on 
other agreements, to which defend- 
ants were parties, did not state a 
eause of action, because, if the lands 
were partnership property plaintiffs 
had no interest, and, if individual 
property, defendants had none). 


51. Davidson v. Houston EH. & W. 


T. Ry. Co., (Tex.Civ.App.) 194 S.W. 
201, 

52. See Rev. St. art 1236. See 
also Process § 112. 

53. Cates v. Alston, 61 S.W. 979, 


25 Tex.Civ.App. 454. 


54. Sturdevant v. Murrell, 8 Port. 
(Ala.) 317; Roche v. Lovell, 11 S.W. 
1079, 74 Tex) 191; Edwards v. Smith, 
9 S.W. 77, 71 Tex. 156; Cornish v. 


demurrable.°> Where, the lands sought to be recov- 


Houston Terminal Land Co., (Tex. 
Civ. Apps)” 257 “SiW.2 ib 7b: But see 
Broughton vy. Broughton, 35 S.C.L, 


491 (where it is said that while it is 
better to describe land by its abut- 
tals, a description of the land as a . 
close in a certain district was suffi- 
cient). 


[a]® Failure to describe excepted 
land.—Where the petition defines the 
boundaries of the premises, and then 
excepts therefrom land previously 
conveyed, without describing it, the 
dismissal of the action is error, since 
plaintiff, may aid the officer who exe- 
cutes the writ of possession by then 
producing the deeds and performing 
such acts as may be required to defi- 
nitely point out the land. Goldman 
v. Douglas, 17 S.W. 235, 81 Tex. 648. 


[b] Insufficient deed.—When calls 
of deed were contradictory and fur- 
nished no sufficient guide to enable 
a surveyor to determine what land 
was conveyed, and petition contained 
no allegation of mistake or prayer for 
eorrection, or allegation identifying 
any described tract, the petition was 
insufficient. School Trustees of East- 
land County v. Hilliard, (Tex.Civ. 
App.) 214 S.W.. 579. 


55. Thomas v. Tompkins, 105 S.W. 
1175,” 47 Tex.Civ. App. 592. 


[a] Demurrer or exception.—(1) 
An objection to the sufficiency of the 
description in the petition can be 
made by a general demurrer only 
when it is manifest from the face of 
the petition that the land cannot be 
distinguished from all other tracts. 
Plummer v. Marshail, 126 S.W. 1162, 
59 Tex.Civ.App. 650. (2) A petition 
which describes land sued for and a 
larger tract embracing that sued for, 
and recites that the land described 
is that around which defendant’s rep- 
resentative constructed a fence, is 
not bad on demurrer for describing 
three several ttracts, but only to spe- 
cial exception for want of sufficiency 
of description or of conflicting de- 
seriptions. Guilmartin v. Padgett, 
(Tex.Civ.App.) 1388 S.W. 1143 [rev 
Padgett v. Guilmartin, 172 S.W. 1101, 
106 Tex. 551], 
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ered do not correspond with the description in the 
title papers, the petition should allege that the de- 
scription therein is the true and correct desecrip- 
tion.®* A deseription which furnishes sufficient data 
by which the location of the land can be definitely 
fixed, is sufficient;5? and the premises may be suffi- 
ciently described by a particular name by which 
they are known,°® by metes and bounds,°® by number, 
as of section, township, and range,®® by the struc- 
tures or improvements thereon,®! or by reference to 
a map, deed, or other document describing the prop- 
erty;®2 and it may be sufficient to describe the land 
as a designated part of a section, survey, lot, or 
tract,®® but it is not sufficient to deseribe it as an 
unidentified part of a larger: tract.°* One claiming 
by adverse possession under the ten-year Texas stat- 
ute of limitations,*® may allege title to a specific 
one hundred sixty acres out of a larger tract, and, 
in the alternative claim an undivided interest in 
such tract amounting to one hundred sixty acres.°® 
When the petition contains a correct description, 
other descriptions in conflict therewith may be re- 
jected,*7 and a misdescription in the declaration 
may be cured by the indorsement on the writ;®® 
but a declaration which fails to describe the prem- 
ises properly is not cured by a special finding specifi- 
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[§ 45] 2. Plea or Answer—a. In General. Under 
the Texas statute, defendant need file only the plea |f 
of not guilty,?° which should state in substance that |f 


[§§ 44-4 


he is not guilty of the injury complained of in the 
petition filed by plaintiff against him;’! but when 


other pleas are filed, the materia! facts necessary to 


constitute the defense or right to relief set up must 


be alleged?? in a clear and unequivocal manner.‘? — 
And an answer is insufficient where the matters | 


pleaded therein have no legal significance, and in 


no way affect the rights of the parties to the action,** — 


or where it states only a partial defense.7* Where 


defendant pleads his title specially, he waives all de-_ 
fenses not pleaded.7® A defendant pleading title su- || 
perior to a lease to plaintiff may, in the alternative, — 
plead failure of plaintiff’s lease for nonpayment of | 
Where defendant joins issue and rests © 
his case on the question of title without offering to — 
pay the balance of the price due on a contract of © 


royalties.77 


purchase, his right to plead his equities is lost.’ 
An answer is not fatally defective because of an 
immaterial error in the description of the land;‘°® 


and where defendant pleads a deed to adjoining land © | 


to identify the land in suit, an allegation of mis- 


4 
) 


cally locating the land.*® 


56. Roche v. Lovell, 11 S.W. 1079, 
74 Tex. 191; Birge-Forbes Co. v. Wol- 
cott, (Tex:Civ.App.) 176 S.W. 605 
(stating the rule but holding that the 
as of that case were not within the 
rule). 


57. Poreh v. Rooney, (Tex.Civ. 
App.) 275 S.W. 494. 


[a] Sufficiency of particumr de- 
scriptions.—(1) A petition claiming 
an undivided one hundred sixty acres 
of‘a tract of two hundred seventy- 
six acres, itself part of a survey 
of three hundred fifty-four acres, 
after cutting off a tract of seventy- 
eight acres, which described the 
three hundred fifty-four acres by 
number of survey, location and date 
of patenting and to which were at- 
tached exhibits containing a descrip- 
tion, by metes and bounds of the en- 
tire survey, and also of the seventy- 
eight acres, sufficiently identified the 
Jland. Louisiana & Texas Lumber Co. 
v. Kennedy, (Tex.Civ.App.) 142 S.W. 
989. (2) A petition describing the 
land as all of certain specified sur- 
veys and also by metes and bounds 
sufficiently describes the land. Har- 
binson v. Cottle County, (Tex.Civ. 
App.) 147 S.W. 719. 


EGS Crabtree v. Whiteselle, 65 Tex. 
59. Boydston v. Sumpter, 14 S.W. 
996, 78 Tex. 402; Collins v. Lowe, 


(Tex.Civ.App.) 5 S.W.(2d) 872 (in 
which description of lands claimed 
by limitation was held sufficient in 
view of a plat and the evidence); 
Oy ae Spencer, (Tex.Civ.App.) 91 S. 


60. Hamner v. Eddins, 
(Ala,) 192. 


[a] Description by lot number is 
insufficient when the dispute is as to 
the location of the boundary of such 
lot. Edwards v. Smith, 9 S.W. 77, 71 
Tex. 156. 


61. Echols v. Jacobs Mercantile 
Co., 84 S.W. 1082, 38 Tex.Civ.App. 65, 


62. Edwards vy. Smith, 9 S.W. 77, 


3 Stew. 


take in the deseription in such deed is not material.*° 

In Colorado defendant must plead his adverse in- — 

terest and the nature thereof.2°% Under a Ken- || 
71 Nex, Loess Crottnvs Rains eb0n Lex: 70. See Rev. St. (1895) § 5256; 
520; Bracken v. Bounds, (Tex.Civ. | Vernon’s Sayles Civ. St. (1914) art 
App.) 70 S.W. 326 [rev 71 S.W. 547, | 7739. 
96 Tex. 200]; Henry v. McNew, 69 S. 71. Long v. Long, 70 S.W. 587, 30 


W. 213, 29. Tex.Civ.App. 288. 


[a]. Deed containing insufficient 
description.—An insufficient descrip- 
tion will not be cured by reference to 
a deed, in which the description is as 
indefinite as that given in the peti- 
tion. Halley v. Fontaine, (Tex.Civ. 
App.) 33 S.W. 260. 


63. Heifner v. Porter, 12 Ala. 470; 
Sawyer v. Fitts, 4 Stew.&P. (Ala.) 
365; Slack v. Dawes, 22 S.W. 1053, 
3 Tex.Civ.App. 520. 


64. Helley v. Fontaine, (Tex.Civ. 
App.) 33 ~W. 260. See Parker v. 
William Cameron & Co., 86 S.W. 647, 
389 Tex.Civ.App. 30 (description of the 
land as one hundred sixty acres upon 
a specified survey containing six 
hundred forty acres was insufficient 
as a description, although petition as 
a whole was sufficient as showing 
plaintiff was claiming one hundred 
sixty acres because of adverse pos- 
session of the larger tract). 


[a] Reference to plaintiff’s im- 
provements.—Averment of claim to 
such portion of a larger tract as 
plaintiff's improvements cover, with-' 
out stating what they cover, is defec- 
tive as against special exception. 
Cornish vy. Houston Terminal Land 
Co., (Tex.Civ.App.) 257 S.W. 575. 


65. See statutory provisions; and 
Adverse Possession § 3. 


66. Lockin v. Johnson, 
App.) 202 S.W. 168. 


67. Guilmartin v. Padgett, (Civ. 
App.) 138 S.W. 11438 [rev 172 S.w. 
1101, 106 Tex. 551]; Bayne v. Denny, 
52 S.W. 983, 21 Tex.Civ.App. 435. 


(Tex.Civ. 


68. Hamner v. Eddins, 3 Stew. 
(Ala.) 192 (where the declaration 
gave the wrong township number, 


Boe tear oes showed correct num- 
er), 


i ee Cruikshanks vy. Fream, 14 S.C. 


Tex.Civ.App. 368; Bracken v. Bounds, 
(Civ.App.) 70 S.W. 326 [rev 71 S.W. 
547, 96 Tex. 200]; Morrow v. Flem- 
ing, 69 S.W. 244, 29 Tex.Civ.App. 547. 


72. Capt v. Stubbs, 4 S.W. 467, 68 
Tex. 222; Collins v. Davidson, 24 S. 
W. 858, 6 Tex.Ciy.App. 73. 


Anderson vy. Anderson, 36 S.W. 
See Wells 


73. 
816, 13 "Tex.Civ.App: 52%. 
v. Dyer, 45 Tex. 432; Delaney v. 
Campbell, (Tex.Civ.App.) 97 S.W. 
519 (answers held good as against 
general demurrers). 


74. Teal v. Sevier, 26 Tex. 516. 


75. Dalton v. Davis, (Tex.Commn. 
App.) 1 S.W.(2d) 571 [rev (Civ.App.) 
294 S.W. 1115] (where plaintiff sued 
to cancel a deed and defendant filed 
a cross action in trespass to try title 
and the petition in the main action 
was treated as the answer to the 
cross action). . 


76. KEvants v. Erdman, 
App.) 153 S.W. 929. 


77. Humble Oil & Refining Co. v. 
cengtes (Tex.Civ.App.) 38 S.W.(2d) 
( 


(Tex.Civ, 


78. White v. Cole, 29 S.W. 759, 87 
Tex. 500. 
79. Barnes v. Patrick, 146 S.W. 


154, 105 Tex. 146 [rev (Civ.App.) 143 
S.W. 978] (where petition described 
two tracts by section, block and cer- 
tificate numbers, and names of gran- 
tees, and answer, after correctly de- 
scribing the two tracts, transposed 
names of grantees in a subsequent 
paragraph). 


80. Snow v. Gallup, 123 S.W. 222, 
57 Tex.Civ.App. 572 (it was not nec- 
essary to allege that mistake in omis- 
sion of closing call was mutual, or 
resulted without negligenee, or to al- 
lege how it occurred). 


80%. Wannamaker y. Pendleton, 


121 P. 108, 21 Colo.App. 209. See al- 
so Quieting Title § 189. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


; / 
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§§ 45-49] 


tucky statute requiring a description of the land 
claimed,** an answer alleging ownership in another 
of all of the land claimed in the petition is sufficient.*? 


[§ 46] b. Affirmative Relief. Defendant, after 
pleading not guilty,** may seek affirmative relief,** 
as by asking for the establishment of disputed bound- 
aries;*° but affirmative relief cannot be granted de- 
fendant unless the facts warranting it are specially 
pleaded.£® Where defendant seeks to recover land 
which is part of a larger tract, he should in his plea 
set out by metes and bounds the particular part to 
which he claims to be entitled.87 An answer setting 
up plaintiff’s fraudulent representations inducing an 
exchange of lands and asking judgment for damages, 
and for a cancellation of defendant’s deed, is not 
multifarious.** An answer consisting of a general 
demurrer, plea of not guilty, limitations, and a sug- 
gestion of valuable improvements made in good faith, 
and praying for a decree quieting title in defendant 
or for the value of improvements, is not a cross 
action for affirmative relief;8® but an answer al- 
leging facts which in legal effect show title by limita- 
tion, and praying for judgment for certain land is 
sufficient as a cross action.®°®° A cross bill by de- 
fendant against his warrantors, alleging the amount 
paid for the land, is not insufficient as failing to 
furnish any data upon which judgment may be 
based.°1 When defendant claims under an oral 
contract, a prayer for judgment for the land, and 
that plaintiff be ordered to make a deed, is a suffi- 
cient prayer for title and specific performance.°? 


[§ 47] ¢c. Limitations. As in other actions,°* lim- 
itations as a defense must be specially pleaded,®* 
and in such form as to give notice of what is 
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claimed.®® <A plea setting up prescription under the 
statute of hmitations is not inconsistent with a 
plea that defendant is entitled to the land in right 
of his wife as heir.®% 


[§ 48] d. Admissions by Plea or Answer. As in 
actions generally,®’ defendant is bound by admis- 
sions in his pleadings.°® Under a Texas statute,®® 
an answer to the merits is an admission that de- 
fendant is in possession or claims title,! unless he 
states distinctly the extent of his possession or 
claim.? Where defendant files an admission of plain- 
tiff’s cause of action, except so far as it may be de- 
feated by the facts of the answer constituting a good 
defense, the court must direct a verdict for plain- 
tiff, unless there are allegations showing a right 
in defendant to the possession of land, notwithstand- 
ing the ownership of plaintiff.* 


[§ 49] e. Disclaimer. A disclaimer is an admis- 
sion upon the record of plaintiff’s rights, and a de- 
nial of the assertion of title on the part of defend- 
ant.* A defendant who has no claim to the land in 
controversy may avoid the consequences of an action 
of trespass to try title, by confessing the trespass, 
diselaiming the title, and tendering the damages.® 
A plea that defendant is not in possession of the 
land unless ineluded within certain boundaries is 
not a disclaimer as to a part of the land within 
such boundaries;® and a disclaimer of any land 
of which defendant is not in possession, without de- 
scribing any such land, does not invalidate a plea of 
limitations alleging possession of all of the land.? 
A plea of not guilty and a disclaimer of all of the 
land sued for are inconsistent,’ and the plea of not 


81. See Civ. Code Prac. § 125. third person by limitation). possession in plaintiff. Wright v. 
ga. Kirk v. Cassady, 288 S.W.1045,| 95. Cunningham v. Frandtzen, 26 | Riley, (Tex.Civ.App.) 118 S.W. 1134. 
DA Kay 8s Tex. 34 (defendant who relies upon [ec] Inclusion of land in calls of 
- 45 the title of his vendor by his three |muniment of title.—Plea of not guil- 

83. See supra § - years’ possession under color of title,| ty, or other answer to the merits, 
84 Gaffney v. Clark, (Tex.Civ.|disconnected from the defendant’s | does not admit that the premises sued 


App.) 118 S.W. 606 [den reh 115 S.W. 
330]. 


Reconvention and cross action see 
supra § 26. 


85. Gaffney v. Clark, supra. 
86. See infra § 76. 


87. Simpson v.; Jobnson,.. (Civ. 
App.) 44 S.W. 1076 [rev 46 S.W. 628, 
92 Tex. 159]. 

88. Herring v. Mason, 43 S.W. 797, 
17 Tex.Civ.App. 5d9. 


g9. Crosby v. Di Palma, (Tex.Civ. 
App.) 141 S.W. 321. 


90. Nunez v. McElroy, (Tex.Civ. 
App.) 184 S.W. 531. 

91. McLean v. Moore, (Tex.Civ. 
Avp.) 145 S.W. 1074. 

92. Hofheinz v. Wilson, (Tex.Civ. 
App.) 286 S.W. 958. 

93. See Limitations of Actions § 
718. 

94. Williams v. Barnett, 52 Tex. 
130; Hughes v. Lane, 25 Tex. 356; 
Horton v. Crawford, 10 Tex. 382; 


Odem v. Leahy, (Tex.Civ.App.) 264 


S.W. 218. 


[a] itle in third person by limi- 
tation must be specially pleaded. 
Campbell v. Castle, (Tex.Civ.App.) 
204 S.W. 484 (allegations of adverse 
possession by defendant and those 
under whom he “holds -by _ priority 
[privity?] of contract and interest 
did not sufficiently allege title in a 


own possession, must plead it in that 
form). 


96. Smith’s Adm’rs vy. De la Garza, 
15 Tex. 150, 65 Am.D. 147. 


97. See Pleading § 121. 


98. Gaffney v. Clark, (Tex.Civ. 
App.) 118 S.W. 606 (where defendant 
in effect, admitted plaintiff’s- owner- 
ship of land, but alleged that he was 
estopped to elaim it, and failed to 
prove the estoppel, he was bound by 
the admission, although plaintiff did 
not prove title). 


99. See statutory provisions. 
1. See cases infra this note. 


[a] Answers constituting admis- 
sion.—Possession, er claim of title is 
admitted by: (1) Pleas of general 
denial or not guilty (Plummer v. 
Marshall, 126 S.W. 1162, 59 Tex.Civ. 
App. 650); (2) a plea equivalent to 
a plea of the general issue (McGrady 
vy. Clary,..\(Tex.Civ.App.) 247. S.W. 
1099, in which the answer stated that 
defendant did not admit that plaintiff 
was the owner of the land, but be- 
lieved that plaintiff had no valid ti- 
tle, and further denied that defend- 
ants were in or had disturbed plain- 
tiff’s possession). 


[b] Admission of plaintiff’s pos- 
session.—Pleas of general denial, not 
guilty, statute of limitations, and 
want of consideration for the con- 
tract on which plaintiff's title is bas- 
ed, have the legal effect of admitting 


for are included in the calls of any 
particular muniment of title. Echols 
v. McKie, 60 Tex. 41; Blume v. Rice, 
382 S.W. 1056, 12 Tex.Civ.App. 1. 


[d] Application to warrantor.— 
Plea to the merits merely relieves 
plaintiff from the formal proof of 
possession, and does not admit pos- 
session as to defendant’s warrantor 
over against whom he asks judgment. 
1ekbs v. Hardin, 16 S.W. 623, 81 Tex. 


[e] Judgment for rents.—Plea of 
not guilty is not such an admission 
of possession as will support a judg- 
ment for rents. Green v. Benton, 22 
S.W. 256, 3 Tex.Civ.App. 92. 


2. See statutory provisions. 


3. Meade v. Logan, (Tex.Civ.App.) 
110 S.W. 188. 


4 Investors’ Utility Corporation 
v. Challacombe, (Tex.Civ.App.) 39 S. 
W.(2d) 175; Havard v. Carter-Kelley 
Lumber Co., (Tex.Civ.App.) 162 S.W. 
922. 


5. Watson v. Hill, 32 S.C.L. 78. 


6. Mardes v. Meyers, 28 S.W. 693, 
8 Tex.Civ.App. 542. 


7. Smith v. Wood, (Tex.Civ.App.) 
229 S.W. 583. 


8. Kenedy Pasture Co. v. State, 
(Tex.Civ.App.) 196 S.W. 287 [aft 231 
S.W. 683, 111 Tex. 200, cert den Kene- 
dy v. State of Texas, 42 S.Ct. 271, 258 
U.S. 617, 66 L.Ed. 793). 
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guilty will be disregarded,® and plaintiff should have 
judgment for the land, unless damages are claimed, 
in which case he is put upon proof of the trespass 
only.1° Where one of the defendants disclaims, he 
is no longer a party to the suit, unless it is sought 
to recover damages.!!_ A disclaiming defendant can- 
not plead nonjoinder of parties in abatement.’* Nor 
can a defendant disclaiming, unless the land is in- 
cluded in a particular section, question plaintiff’s title 
to the section of which he claims the land to be part.** 
Under the Texas statute, where defendant claims a 
part of the premises. only, his answer is equivalent 
to a disclaimer of the balance,’* but when defend- 
ant pleads not guilty, a cross action by him does 
not bring him within the statute.1° A disclaimer 
operates as an estoppel against.a subsequent claim of 
adverse possession of the land.*® 


‘{§ 50] f. Withdrawal of Plea.’ The withdrawal 
of defendant’s plea should not be allowed, if the 
rights of plaintiff would be materially affected there- 
by.28 An amended answer pleading limitations as 
to a part of the land has the effect of withdraw- 
ing a disclaimer as to such part.*® 


[§ 51] 3. Reply. Where defendant pleads his ti- 
tle specially and asks for affirmative relief, if plain- 
tiff has matter in avoidance he must put in a reply 
alleging it.2° A reply alleging that one under whom 
defendant claims took possession under an unper- 
formed contract of purchase, need not allege the 
terms of the contract.” 


9. Herring v. Swain, 19 S.W. 774, 
84 Tex. 5238; Tate v. Wyatt, 14 S.W. 
25, 77 Tex. 492; Kenedy Pasture Co. 


18. 
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Parker v. Nusbaumer, 50 S.W. 
646, 21 Tex.Civ.App. 180; 
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[§ 52] 4. Amended and Supplemental Pleadings— — 
Plaintiff may by amended — 
petition allege a trespass subsequent to the institu-— 


a. Amended Pleadings. 


tion of the suit?? or on a date later than that origin- 


ally alleged,?* and title acquired by him since the date | 


of the alleged ouster?* or since suit was brought,”® 
and may describe a tract of land and a chain of 


title other than those described in the original peti-— ii 


tion.2® But it is not proper in an amended petition 


to allege a sale of the land in controversy after the — 


commencement of the suit, and the prosecution of 
the suit in the name of plaintiff for the grantee’s 
benefit.27_ A petition substantially complying with 
the Texas sbatute?® will support an amended petition 
containing the requisite statutory allegations.*® 
Where defendant answers that the deed under which 
plaintiff claims is really only a mortgage, plaintiff 
may amend so as to demand foreclosure in case his 
deed should be declared a mortgage.?° An amended 
petition seeking recovery against plaintiff’s war- 
rantor, and alleging that the titles set up by defend- 
ant are paramount, admits plaintiff’s lack of title 
to the land claimed by defendant.?! An amended an- 
swer setting up more fully and definitely a war- 
rantor’s liability does not set up a new cause of ac- 
tion.*? The Texas statute requiring amendments to 
be filed before the parties announce ready for trial,?? 
is merely directory,** and the court, in its disere- 
tion,?> may allow an amendment during the trial,?® 
or after it has proceeded for several days,*7 or after 
the evidence has been concluded,?® or even after ver- 


quired title by amendment tl 
Texas, ete.,'|.§ 7. v mt see supra 
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v. State, (Tex.Civ.App.) 196 S.W. 287 
{aff 231 S.W. 683, 111 Tex. 200, cert 
den Kenedy v. State of Texas, 42 S. 
Ct. 271; 258 U.S. 617, 66 L.Ed. 793]. 


10. Herring v. Swain, 19 S.W. 774, 
84 Tex. 523; Tate v. Wyatt, 14 S.W. 
26,077 Tex.) 492. 


[a] Jurisdiction of damage claim. 
—The defendant’s disclaimer of title 
did not divest the court of jurisdic- 
tion to try an issue of damages. 
Coombes v. Bradford, 132 S.W. 849, 
62 Tex.Civ.App. 294. 


11. Williams v. Neill, (Tex.Civ. 
App.) 152 S.W. ; . 


12. Tull v. Wilbarger County, 
(Tex.Civ.App.) 36 S.W.(2d) 316. 


13. Elwood, Arnett & Arnett v. 
Copeland, 129 S.W. 146, 61 Tex.Civ. 
App. 238. 


14. See statutory provisions. 


[a] Rule applied where some ot 
the defendants had set up by metes 
and bounds the particular tract 
claimed by them and disclaimed as 
to the remainder, and the other de- 
fendants had set up by metes and 
bounds the tracts respectively claim- 
ed by each and prayed judgment 
therefor—this being held to be in 
effect a disclaimer as to the balanoe 
of the land. Stipe v. Shirley, 76 S.W. 
307, 38 Tex.Civ.App. 223. 


15. Hankins v. Dilley, 
App.) 206 S.W. 549. 


16. Smith v. Wood, (Tex.Civ.App.) 
229 S.W. 588 (so holding as to dis- 
claimer by one plaintiff as to land 
claimed by other plaintiff, although 
suit was a friendly one). 


bok pe Generally see Pleading §§ 935— 


(Tex.Civ. 


R. Co. v. Ford, 30 S.W. 372, 9 Tex. 
Civ.App. 557. 


19. Johnson v. Martinez, (Tex.Civ. 
App.) 18 S.W.(2d) 925. 


20. Lapowski v. Smith, 20 S.W. 
957, 1 Tex.Civ.App. 391. . 


_ [al Thus, where. defendant pleads 
limitations, Plaintiff relying on ex- 
ception in favor of alien heirs must 
set it up by replication. Hughes v. 
Lane, 25 Tex. 356. 


[b] Forfeiture of defendant's title 
by leaving Texas during the war with 
Mexico Should have been pleaded in 
the petition or in an answer to de- 
fendant’s allegations in the nature of 


a cross bill setting up his title. Paul 
v. Perez, 7 Tex. 338. 
21. Glenn y. Rhine, 115 S.W. 91, 


53 Tex.Civ.App. 291 (any equity ac- 
quired by defendant is a matter of 
defense). 


22. Ballard vy. Carmichael, 18 S.W. 
734, 88 Tex. 355. 


23. Smith v. Allbright, 
App.) 261 S.W. 461. 


24. Schmidt v. Huff, 28 S.W. 1053, 
7 Tex.Civ.App. 593. 


25. Smith v. Allbright, (Tex.Civ. 
App.) (261 “SW. 461; Kerr v.) Hill, 
(Tex.Civ.App.) 31 S.W. 1089 (where, 
in trespass to try title, a judgment 
for defendants is reversed, and a new 
trial ordered, with costs against de- 
fendants, plaintiff may sell defend- 
ants’ interest in the land under an 
execution on the judgment for costs, 
and, on purchasing such interest, may 
file an amended petition and abstract 
of title setting up the title acquired 
under the sale). 


Necessity of setting up after-ac. 


(Tex. Civ. 


26. Hunter v. Morse, 49 Tex. 219. 


27. Smith v. Olsen, 46 S.W. 631, 
ie 181 [rev (Civ.App.) 44 S.W. 


28. See supra § 41. 


29. Evans v. Hudson, (Tex.Civ. 
App.) 216 S.W. 491 (defective allega- 
tion of plaintiff's possession and sub- 
sequent dispossession). 


30. Nye v. Gribble, 8 S.W. 608, 70 
Tex. 458. 


31. Diffie v. White, (Tex.Civ.App.) 
184 S.W. 1065. 


32. Meade vy. Jones, 35 S.W. 310, 
13 Tex.Civ.App. 320. 


33. See Pleading § 610. 


34. Johnson v. Bingham, (Tex.Civ. 
App.) 251 S.W. 529. 


35. See Pleading § 610. 


36. Lockin v. Johnson, (Tex.Ciy. 
App.) 202 S.W. 168 (where defend- 
ant claimed specific tract by adverse 
possession, and trial amendment 
praying in the alternative that one 
hundred sixty acres including her im- 
provements be set off to her was al- 
lowed); Keppler v. Texas Lumber 
ene Co., Gonka ones 184 S.W. 353; 

avis v. Collins, ex.Civ. App. 

S.W. 1128. RU eae 


37. Kenedy Pasture Co. v. State, 
(Tex.Civ.App.) 196 S.W. 287 (amend- 
ment to allege equitable instead of 
legal title). 


38. St. Louis Southwestern Ry. 
Co. of Texas v. Roman, (Tex.Ciy. 
App.) 244 S.W. 197 (defendant plead- 
ing title by limitations permitted to 
disclaim as to land within railroad 
right of way). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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dict.* 7 


[§ 53] b. Supplemental Pleadings. 
by supplemental petition plead any faet which shows 
the superiority of his title over that alleged by de- 
A supplemental petition should not em- 
body a description of the land according to a sur- 
vey made since the action was begun, unless such de- 
seription operates as a reply to the averments in 
¢ An averment of coverture, 
in a supplemental pleading in replication to defend- 
ant’s plea of limitation, is good as against a gen- 
Where, during the trial and with- 
out defendant’s concurrence, plaintiff agreed that 
judgment might be rendered in favor of certain in- 
terveners for a part of the land and of himself for 
the balance, such agreement must be by supplemental 


fendant.*° 


defendant’s answer.*! 


eral demurrer.*2 


39. Johnson vy. Bingham, (Tex. 
Civ.App.) 251 S.W. 529 (amendment 
of “rental value’ to read ‘rental val- 
ue per acre” where all the evidence 
related to rental value per acre). 


40. First State Bank of Blackwell 
v. Knox, (Tex.Civ.App.) 173 S.W. 
894 (right to so plead as against an 
intervener was not precluded by stat- 
ute permitting proof of any lawful 
defense except limitations under plea 
of not guilty). 


41. Stanus y.. Smith, 30 S.W. 262, 
8 Tex.Civ.App. 685. 


42. McAllen y. Alonzo, 102 S.W. 
475, 46 Tex.Civ.App. 449. 


43. Matula v. Lane, 
App.) 56 S.W. 112. 


44. Tanner vy. Imle, (Tex.Civ. App.) 
253 S.W. 665. 


45. See Pleading, §§ 1144-1159. 


46. Pope v. Clarke, 33 S.C.L. 361; 
Gaston v. Wright, 18 S.W. 576, 83 
Tex. 282; Koenigheim y. Miles, 2 S. 
We 81,167 Pex. 213)\< Mann's) ix’x= vy. 
Falcon, 25 Tex. 271; Grandjean v. 
Story, 2 Tex.Unrep.Cas. 520; Bum- 
pass v. McLendon, 101 S.W. 491, 45 
Tex.Civ.App. 519; Bonner v. Bonner, 
Moe ISo We 25385, “384° Rex.Civ. App: 348; 
Eddy v. Bosley, 78 S.W. 565, 34 Tex. 
Civ.App. 116; Corrigan v. Fitzsim- 
mons, (Civ.App.) 76 S.W. 68 [rey 80 
S.W. 989, 97.Tex. 595]; Gordon v. 
Hall, 69 S.W. 219, 29 Tex.Civ.App. 
230; Collins v. Ferguson, 56 S.W. 225, 
22, Tex:Civ.App. °552;* Cox v. ‘Kinks, 
(Civ.App.) 41 S.W. 95 [dism 43 S.W. 
te ot Tex: 31'8]2 


[a] Elimination of issue.—A peti- 
tion in the ordinary form of trespass 
to try title presents two issues, title 
and boundary, either or both of which 
may be adjudicated therein; and the 
parties may by oral agreement elim- 
inate the issue of title and try that 
of boundary alone. Freeman v. Mc- 
Aninch, 24 S.W. 922, 6 Tex.Civ.App. 
644 [rev 27 S.W. 97, 87 Tex. 132, 47 
Am.S.R. 79]. 

[b] Propriety of issue.—A ques- 
tion as to the minority of plaintiff's 
remote grantors should not be made 
an issue when it can bring no ad- 
vantage. Gillum y. Fuqua, (Tex.Civ. 
App.) 61 S.W. 938. 


[ce] VWalue of land.—Where plain- 
tiff sued to rescind a contract of sale, 
and defendant pleaded his right to the 
land but filed a cross bill for im- 
provements, the value of the land was 
immaterial. Van Zandt v. Brantley, 
42 S.W. 420, 16 Tex.Civ.App. 420. 


[d] Limitations.—Where defend- 
ants denied plaintiff’s title and plead- 
ed the statute of limitations, the is- 
sue as to whether plaintiff’s right to 


(Tex.Civ. 
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pleading to-be available;4? and part performance 


of a contract after institution of the suit cannot 


Plaintiff may 


ing.*4 


not essential to 


a defense.°° 


recover rent collected by defendants 
was barred by limitations was _ pre- 
sented. Phoenix Land Co. y. Exall, 
(Tex.Civ.App.) 159 S.W. 474. 


[e] Public easement in land which 
is the subject of litigation between 
individual parties is not involved in 
the suit, unless expressly brought in- 
to it by the parties. Henyan v. Tre- 
vino, (Tex.Civ.App.) 137 S.W. 458. 


[f] Set-off of rents.—Where de- 
fendants denied plaintiff’s title, the 
issue as to whether the rents prior 
to a certain date were an offset to de- 
fendants’ claims for expenditures was 
presented. Phenix Land Co. v. Ex- 
all, (Tex.Civ.App.) 159 S.W. 474. 


47. Greenlee v. Taylor, 14 S.W. 
1056; °° 79:> Tex... 149; MeNamara ‘\v. 
Meunsch, 17 S.W. 397, 66 Tex. 68; 
Robbins v. Hubbard, (Tex.Civ.App.) 
108 S.W. 773; Temple y. Branch Saw 
Co., 88 S.W. 442, 39 Tex.Civ.App. 606. 


[a] Proof of title —(1) Though 
the controversy on the trial was, in 
the main, one merely as to boundary 
lines, the effect of defendant’s plea 
of not guilty was to require plaintiff 
to prove that he haa title to the land 
he sought to recover. Dean vy. Furrh, 
124 S.W. 431, 58 Tex.Civ.App. 495. 
(2) Where defendant pleaded that 
sale of public school land, under 
which plaintiff claimed, had been for- 
feited, and declaration of forfeiture 
was admitted, plaintiff, to sustain his 
title, was required to show compli- 
ance with statute as‘to residence and 
improvements by those under whom 
he claimed. Campbell v. Adair, 184 
F. 193, 106 C.C.A. 625 (Texas). 


[b] Failure of proof defeats a 
eross action. School Trustees of 
Hastland County y. Hilliard, (Tex. 
Civ.App.) 214 S.W. 579 (where de- 
scription of land in petition was de- 
fective, and description in cross ac- 
tion was unsupported by proof). 


48. Welder v. McComb, 30 S.W. 
822, 10 Tex.Civ.App. 85. 


[a] What allegations immaterial. 
—(1) When deed from married wo- 
man was procured by fraud, whether 
property was community or separate, 
was immaterial. Garcia v. Zamora, 
(Tex.Civ.App.) 2 S.W.(2d) 907 [rev 
(Commn.App.) 138 S.W.(2d) 78]. (2) 
Where plaintiffs claimed under a 
mortgage foreclosure, and defendants 
claimed under foreclosure of a pur- 
ported vendor’s lien, the question of 
priority of the Hens was immaterial. 
J. M. West Lumber Co. v. Lyon, 116 
S.W. 652, 53 Tex.Civ.App. 648. (3) 
Where a plaintiff deseribed the land 


and did not seek the recovery of any 


land west thereof, the fact that de- 
fendant inclosed and claimed land 
west of the described land was im- 


be shown when not set up by supplemental plead- 


[§ 54] 5. Issues, Proof, and Variance—a. In Gen- 
eral. In accordance with the general rules of plead- 
ing in civil actions,*® in an action of trespass to try 
title only such matters are in issue as are properly 
put in issue by the pleadings and the proof.*® And 
to authorize relief there must be proof in support 
of all material allegations of the pleadings,*’ but 
it is not necessary to prove an immaterial allegation 


establish the right alleged,*® or a 


fact not controverted,*® or alleged in anticipation of — 
Any evidence, otherwise legally suffi- 
cient, which corresponds with the allegations and 
is restricted to the issues, is admissiple,®! but evi- 


material. Cole v. Webb, (Tex.Civ. 
App.) 149 S.W. 245. 


49. Lester v. Hutson, (Tex.Civ. 
App.) 167 S.W. 321 (that defendant 
paid cash for land not controverted). 


50. See Johnson y. Wise, (Tex.Civ. 
App.) 293 S.W. 644 (bond for title 
from plaintiff’ to defendant alleged in 
anticipation of defense of limitations 
need not be proved). 


51. Schmidt v. Talbert, 12 S.W. 
284, 74 Tex. 451; Morris vy. Rhine, 
(Tex.) 8 S.W. 315; Stanley v. Epper- 
son, 45 Tex. 644; McKeon vy. Roan, 
(Tex.Civ.App.) 106 S.W. 404; Allen v. 
Allen, (Tex.Civ.App.) 105 S.W. 53 [rev 
107 S.W. 528, 101 Tex. 362]; Berry: v. 
Jagoe, 100 S.W. 815, 45 Tex.Civ.App. 
6; Traviss-v. “Hall, 65 SOW: f007, 220 
Tex.Civ.App. 95 [rev 65 S.W. 1078, 
95 Tex. 116]; Webster v. McCarty, 40 
S.W. 823, 16 Tex.Civ.App. 160; Puck- 
ett v. Williams, 32 S.W. 364, 11 Tex. 
Civ.App. 308; Hale v. Hensley, (Tex. 
Civ.App.) 27 S.W. 1033; Huth v. Heer- — 
mann, 24 S.W. 664, 5 Tex.Civ.App. 655; 
Broussard v. Dull, 21 S.W. 9387, 3 Tex... 
CivtApp. 59, 


[a] Illustrations.—(1) Where 
plaintiff showed that certain land was 
conveyed to a firm, it was not error 
to allow him also to show that he 
was a member of the firm, although 
that fact was not specially alleged 
in his pleadings. Edwards v. Bar- 
wise, 6 S.W. 677, 69. Tex. 84. (2) 
Where plaintiff alleged that the con- 
veyance to defendant was a mere. 
sham, made to defraud the grantor’s 
creditors of the property, it was er- 
ror to exclude testimony tending to 
sustain this allegation. Darst v. 
Trammel, 27 Tex. 129. (8) Where 
defendant alleged that up to the time 
of his acquisition of title the prop- 
erty was in the possession of F and 
the plaintiff replied in a supplemental 
petition, alleging that defendant had 
full notice of plaintiff's title, plain- 
tiff was entitled to show that F was 
his tenant at will. Crane y. Wood, 
(Tex.Civ.App.) 1388. S.W. 444. (4) 
Where the land is claimed under a 
constable’s sale which defendant al- 
leges to have been fraudulent on ac- 
count of a conspiracy between the 
plaintiff and H, the administrator of 
an estate, who was holding the land 
at the time, it was proper to allow 
proof that H was an administrator. 
Moore v. Miller, (Tex.Civ.App.) 155 
Siw,.anditie: (5) Evidence that wife 
traded separate property for lot was 
admissible under pleadings alleging 
that lot was wife’s separate proper- 
ty. Gillette v. Davis, (Tex.Civ.App.) 
15 S.W.(2d) 1085. (6) Plea that de- 
fendant had not executed deed or rat- 
ified making thereof authorized ad- 
mission of evidence relative to ex- 
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dence not conforming thereto is generally inadmis- 
Plaintiff, under the customary allegations 
that he is seized and possessed of the property, may, 
without specially pleading his title, prove any fact 
tending to establish his title,>* including any char- 
acter of title acquired at any time,°* with the ex- 
ception of title by limitations, which, according to 
some authorities, cannot be shown unless specially 
pleaded;°* and title acquired after the commence- 
ment of the suit, which cannot be shown unless set 
up in an amended petition;®® but a plaintiff who 
specially pleads his title (other than title by limi- 
tation) is limited in his testimony to facets which will 
establish the character of title pleaded.°®? 


sible.>? 


ecution. Ward v. Weaver, (Tex.Civ. 
App.) 19 S.W.(2d) 140 [aff (Commn. 
App.) 34 S.W.(2d) 1093]. 


[b] Documentary evidence.—(1) 
The vendee, under an order of com- 
missioners to convey land, reserving 
title until the purchase-money is due 
and all taxes are paid, may give the 
order in evidence under an allegation 
of title in fee. Clay County, etc., Co. 
v. Wood, 9 S.W. 340, 71 Tex. 460. (2) 
Where a county, sued in trespass to 
try title, justifies its entry and claim 
by virtue of condemnation proceed- 
ings, proof of service of notice therein 
is admissible without special plead- 
ings. Bowie County v. Powell, (Tex. 
Civ.App.) 66 S.W. 237. (3) A special 
answer, alleging that defendant ac- 
quired title by purchase under an or- 
der of sale in partition proceedings, is 
sufficient to admit the instruments 
evidencing such title, without special- 
ly pleading them. Johnson v. James, 
(Tex.Civ.App.) 21 ‘S.W.: 372. 


{e] Proof of trust.—(1) Where de- 
fendant claimed that plaintiff was es- 
topped to claim as heir by having 
elected to take under a will, evidence 
to show that all the property devised 
to plaintiff in fact belonged to her 
father, and had been placed in testa- 
tor’s name in trust for the father, 
was admissible as against the objec- 
tion that it was an effort to prove a 
trust without pleading it. Packard 
v. De Miranda, (Tex.Civ.App.) 146 S. 
W. 211. (2) Under plea of not guilty 
and answer setting up resulting trust, 
defendant could establish trust and 
urge equitable title. Miller v. Mill- 
er, (Tex.Civ.App.) 285 S.W. 837. 


.-[d] Cross bill.—Evidence in sup- 
port of defendant’s cross bill was 
properly admitted, defendant not be- 
ing limited to evidence admissible 
under his plea. Temple v. City of 
Coleman (Tex.Civ.App.) 245 S.W. 264. 


52. Lahiffe v. Hunter, 16 S.C.L. 
184; Collins v. Ballow, 10 S.W. 248, 
72 Tex. 330; Bailey v. Baker, 23 S. 
W. 454, 4 Tex.Civ.App. 395; But see 
Stewart v. Lapsley, 11 Tex. 41 (hold- 
ing that plaintiff could prove a sur- 
vey of his land claim made after suit 
was brought though not alleged, 
where, under a statute passed after 
suit was brought, the survey was 
necessary to prevent forfeiture). 


53. Edwards y. Barwise, 6 S.W. 
677, 69 Tex. 84; Ford v. Thompkins, 
(Tex.Civ.App.) 8 S.W.(2d) 782; Frank- 
lin v. Smith, (Tex.Civ.App.) 265 S. 
Was 


[a] Thlustration.—Plaintiff claim- 
ing interest in oil and gas lease un- 
der sale on execution against defend- 
ant’s husband could show that ab- 
stract of judgment was filed for rec- 
ord before assignment of the inter- 
est to defendant. Hall v. Bradley, 
(Tex.Civ.App.) 282 S.W. 874. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[b] 
deed may be asserted under the gen- 
eral allegations of a trespass to try 
title petition. Brownfield v. Brabson, 
(Tex.Civ.App.) 231 S.W. 491. 


54. Bridges v. Cundiff, 45 Tex. 
440; Texas Creosoting Co. v. Hart- 
burg Lumber Co., (Tex.Commn.App.) 
16 S.W.(2d) 255 [den reh 12 S.W.(2d) 
169]; Houston’ Oil Co. of -Texas~v. 
Reese-Corriher Lumber Co., (Tex.Civ. 
App.) 181 S.W. 745; 
(Tex.Civ.App.) 110 S.W. 188; McCon- 
nico v. Thompson, 47 S.W. 537, 19 Tex. 
Civ.App. 539. But see McKivett v. 
McKivett, (Tex.Civ.App.) 45 S.W.(2d) 
1102.- (where it is said that plaintiff 
cannot prove an equitable title with- 
out specially pleading it). 


“This contention is that since the 
petition of the defendant in error, in 
so far as relates to title, is in the 
statutory form of trespass to try ti- 
tle, there was no pleading legally 
sufficient to permit the trial judge, 
trying the case without a jury, to 
consider any testimony introduced 
except that which supports the claim 
of the defendant in error that it was 
the owner of the legal title to the 
land involved. ... The allegation 
in the petition that the plaintiff was 
‘seized and possessed’ of the land 
‘owning and holding it by fee-simple 
title’ was broad énough to permit the 
trial judge, trying the’ case without 
a jury, to consider any competent tes- 
timony which, in his opinion, tended 
to establish the truth of this alle- 
gation. The phrase ‘fee-simple title’ 
includes either or both, a legal title 
and an equitable one.” Texas Creo- 
soting Co. v. Hartburg Lumber Co., 
(Tex.Commn.App.) 16 S.W.(2d) 255, 
256 [den reh-12 S.W.(2d) 169. 


[a] Payment of consideration for 
conveyance to another.—Taking title 
to land for benefit of another, who 
agrees to pay and pays consideration, 
establishes equitable title which could 
be proved without being specially 


pleaded. Ford v. Thompkins, (Tex. 
Civ.App.) 8 S.W.(2d) 782. 
55. Brownfield v. Brabson, (Tex. 


Civ.App.) 231 S.W. 491; Houston Oil 
Co, of Texas v. Reese-Corriher Lum- 
ber Co RexmCiviAppe i sis USN. 
745; Meade v. Logan, (Tex.Civ.App.) 
110 S.W. 188. Contra Benevides v. 
Molino, (Tex.Civ.App.) 60 S.W. 260 
[error dism 60 S.W. 875, 94 Tex. 413] 
(on ground that this holding is not 
in conflict with a holding of the su- 
preme_ court that, when plaintiff 
pleaded his title specially but did not 
plead limitations, he could not rely 
on title by limitation); Stevens v. 
Stoner, (Tex.Civ.App.) 54 S.W. 934, 


56. Collins v. Barlow, (Tex.),10 S, 
W. 248; Childress v. Robinson, (Tex. 
Civ.App.) 161 S.W. 78. See Andrus v. 
Hutchinson, 17 F.(2d) 472 [cert den 


Meade v. Logan, | 
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that limitation has been specially pleaded will not, 
however, preclude a plaintiff from establishing any 
other title upon which he may rely.°® 
held that under the ordinary pleadings in trespass: 
to try title, neither’ party can prove a right to equi- 
table relief,®® and that plaintiff’s equities growing 
out of a conveyance in trust cannot be proved,°° 
but, in another case, it was held that the issue of 
plaintiff's equitable right to correct a partition for 
mistake could be tried under the formal pleadings.°* 
A deed to plaintiff dated after the entry alleged in 
the petition but, before the action is begun, is ad- 
missible,?¢? and deeds are not inadmissible because 
the description is different from that in the petition 


It has been 


Presumption of execution of {47 S.Ct. 770, 274 U.S. 761, 71 L.Ed. 


1339] (judgment obtained during the 
pendency of the suit, and not pleaded, 
was inadmissible). 


Title acquired pendente lite as suf- 
ficient to support action see supra § 7. 


57. Mayers v. Paxton, 14 S.W. 568, 
78 Tex. 196; Turner v. Ferguson, 39 
Tex. 505; Brunson v. Yount-Lee Oil 
Co., (Tex.Civ.App.) 32 S.W.(2d) 893; 
Morrison v. Cloud, (Tex.Civ.App.) 13 
S.W.(2d) 735; Tate v. Tate, (Tex.Civ. 
App.) 299 S.W. 310; Johnson v. Wise, 
(Tex.Civ.App.) 293 S.W. 644; Jones 
v. Clark, (Tex.Civ.App.) 292 S.W. 585; 
Creager v. Beamer Syndicate, (Tex. 
Civ.App.) 274 S.W. 323; Brownfield v. 
Brabson, (Tex.Civ.App.) 231 S.W. 491; 
Rule v. Richards, (Tex.Civ.App.) 159 
S.W. 386 [rev (Commn.App.) 207 S. 
W. 912]; Meade v. Logan, (Tex.Civ. 
App.) 110 S.W. 188; Robbins v. Hub- 
bard, (Tex.Civ.App.) 108 S.W... 773; 
San Antonio v. Rowley, 106 S.W. 753, 
48 Tex.Civ.App. 376; Matador Land & 
Cattle Co. v. State, (Tex.Civ.App.) 54 
S.W. 256; Beer v. Thomas, 34 S.W. 
1010, 13 Tex.Civ.App. 30. 


[a] Fliestration.—Where defend- 
ant claimed under a deed from a de- 
ceased person and specially pleaded 
his title, deceased’s will and order 
admitting it to probate were not ad- 
missible as a muniment of title. Bry- 
an v. Johnson, (Tex.Civ.App.) 244 S. 
W. 264 [cause dism by agreement 
(Commn.App.) 259 S.W. 1116]. 


58. Mayers v. Paxton, 14 S.W. 568, 
78 Tex. 196; Buie v. Penn, (Tex.Civ. 
App.) 172 S.W. 547; San Antonio v. 
sana 106 S.W. 753, 48 Tex.Civ.App. 
376. 


[a] Reason for rulle.—‘The excep- 
tion in favor of the plea of limitations 
is allowed because a Showing of title 
by limitations is not permissible un- 
der the general allegations of a pe- 
tition of trespass to try title, but 
must be specially pleaded. So that 
a special pleading thereof in the pe- 
tition is not to be regarded as a more 
particular statement of what might 
have been shown under the general 
allegations, as would be true in the 
ordinary case of the special pleading 
of the title.’ Brownfield v. Brab- 
son, (Tex.Civ.App.) 231 S.W. 491, 493. 


59. Packard v. De Miranda, (Tex. 
Civ.App.) 146 SW. 211. 


60. Smith v. Olivarri, (Tex.Civ. 
App.) 127 S.W. 235. 
61. O’Conor v. Sanchez (Tex.Civ. 


App.) 202 S.W. 1005 [aff (Comnin. 
App.) 229 S.W. 309] (holding also 
that defendants could plead and prove 
in rebuttal there was no mistake, 
and on such issue, parol testimony 
restricting statutory warranty aris- 
ing from decree of partition was 
properly admitted). 


62, Jenkins vy. Adams, 8 S.W. 603, 


; 
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if the land is in fact the same. 
deed, though not pleaded, may be shown to meet 
defendant’s claim of revocation, it being no part of 
Allegations of time being ordinarily 
immaterial,®® plaintiff is not confined to the dates 
__ of possession and eviction alleged.®® 


the title.°+ 


[§ 55] b. Matters Provable under Plea of Not 
Guilty or General Issue. Under the Texas statute,®? 
with the exception of the defense of limitations 


71 Tex. 1; Schmidt v. Huff, 28 S.W. 
1053, 7 Tex.Civ.App. 593; -Ford v. 
Ballard, 21 S.W. 146, 1 Tex.Civ.App. 
376. But see Miller-Vidor Lumber 
Co. v. Schreiber, (Tex.Civ.App.) 298 
S.W. 154 (where it was said that a 
title acquired after the alleged oust- 
er is inadmissible, but which involved 
a deed made after suit was brought). 


638. Gray v. Kauffmann, 17 S.W. 
513, 82 Tex. 65; Royall v. Webster, 
(Tex.Civ.App.) 279 S.W. 895. 


64. Vaughan v. Harris, (Tex.Civ. 
App.) 239 S.W. 316. 


65. See Pleading § 1200. 


66. Saxton vy. Corbett, 
App.) 122 S.W. 75. 


67. Vernon’s Sayles Civ. St, (1914) 
art 7740. See statutory provisions. 


68. See supra § 47. 


69. Williams v. Barnett, 52 Tex. 
130; Hughes v. Lane, 25 Tex. 356; 
Moore v. Kempner, 91 S.W. 336, 41 
Tex.Civ.App. 86; Stevens v. Stoner, 
(Tex.Civ.App.) 54 S.W. 934; Taffind- 
er v. Merrell, 45 S.W. 477, 18 Tex.Civ. 
App. 661; Lumkins v. Coates, (Tex. 
Civ.App.) 42 S.W. 580. 


{a] Title in third person by limi- 
tation cannot be shown when _ not 
pleaded. Campbell v. Castle, (Tex. 
Civ.App.) 204 S.W. 484. 


70. Thomas V. Tyler, (Tex.Commn. 
App.) 6 S.W.(2d) 350 [rev (Civ.App.) 
297 S.W. 609]; Fettita v. Toler, (Tex. 
Civ.App.) 43 S.W.(2d) 467; Tanner 
v. Imle, (Tex.Civ.App.) 253 S.W. 665. 


[a] Setting aside sheriff’s sale.— 
Under plea of not guilty, defendant 
eannot collaterally attack sheriff's 
sale, though voidable because of 
stifling of competition, as he must 
set aside the sale, and affirmative eq- 
uitable relief cannot be granted un- 


(Tex.Civ. 


_ der such plea. Ives v. Culton, (Tex. 


Civ.App.) 197 S.W. 619 [aff (Commn. 
App.) 229 S.W. 321]. 


71. Wilkin v. Geo. W. Owens & 
Bros., 114 S.W. 104 [mod reh 115 S.W. 
1174) ge Siw. 425, 102 Tex.) 197, 132 
Am.S.R. 867]; Taylor v. Ferguson, 26 


S.w. 46, 87 Tex. 1; Kauffman v. 
Brown, 18 S.W. 425, 83 Tex. 41; 
Gruner v. Westin, 18 S.W. 512, 66 


Tex. 209; Adams & Wicks v. House, 
61 Tex. 639; Watson v. Aiken, 55 Tex. 
536; Williams v. Barnett, 52 Tex. 
130; Watson v. Hewitt, 45 Tex. 472; 
Ragsdale v. Gohlke, 86 Tex. 286; 
Mann’s Ex’x v. Falcon, 25 Tex. 271; 
Harlan’s Heirs v. Haynie, 9 Tex. 459; 
Punderson v. Love, 3 Tex. 60; Texas 
Creosoting Co. v. Hartburg Lumber 
Co., (Tex.Commn.App.) 16 S.W.(2d) 
255 [den reh 12 S.W.(2d) 169]; Thom- 
as v. Tyler, (Tex.Commn.App.) 6 S. 
W.(2d) 350 [rev Tyler v. Thomas, 
(Civ.App.) 297 S.W. 609]; Crayton_v. 
Phillips, (Tex.Commn. App.) 4 S.W. 
(2a) 961 [aff (Civ.App.) 297 S.W. 
888]; Fertitta v. Toler, 
App.) 43 S.W.(2d) 467; Tyler v. 
Thomas, (Tex.Civ.App.) 297 S.W. 609 
{rev (Commn.App.) 6 S.W.(2d) 350]; 
Freestone County v. McKinney, (Tex. 
Civ.App.) 285 S.W. 340 [rev (Commn. 
App.) 291 S.W. 529]; Tanner v. Imle, 


[63 C. J.—61] 


Ratification of a 
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which must be specially pleaded** and cannot be 
proved under a plea of not guilty,®® any matter of 
defense, whether legal or equitable, not involving af- 
firmative relief,7° may be proved under the plea of 
But if defendant wishes to assert an 


independent equitable right not involved in the is- 
sue as to title directly in controversy, he must pre- 


(Tex.Civ.App.) 253 S.W. 665; Silver- 
man v. Harmon, (Tex.Civ.App.) 250 
S.W. 206; Ryan v. Lofton, (Tex.Civ. 
App.) 190 S.W. 752 [error gr]; Hous- 
ton, etc., R. Co. v. Ennis-Calvert Com- 
press: Co., 56 SW. 867;..23 Tex.Civ. 
App. 441; Hardy v. Brown, (Tex.Civ. 
App.) 46 S.W. 385; Taffinder v. Mer- 
rell, 45 S.W. 477, 18 Tex.Civ.App. 661; 
Lumkins v. Coates, (Tex.Civ.App.) 42 
S.W. 580; Johnson vy. Foster, (Civ. 
App.) 34 S.W. 821 ee 36 S.W. 67, 89 
Tex. 640]. 


[a] Particular matters provable. 
—The following may be proved under 
the plea of not guilty: (1) Superior 
title in defendant or in another. 
Tanner v. Imle, (Tex.Civ.App.) 253 
S.W. 665. (2) Estoppel. Guest v. 
Guest, 12 S.W. 831, 74 Tex. 664; Doo- 
ley v. Montgomery, 10 S.W. 451, 72 
Tex. 429, L.R.A. 7153. (Wright v. 
Doherty, 50 Tex. 34; Mayer v. Ram- 
sey, 46 Tex. 371; Tanner v. Imle, su- 
pra; Silverman v. Harmon, (Tex. 
Civ.App.) 250 S.W. 206; Beason v. 
Williams, (Tex.Civ.App.) 229 S.Ww. 
963 [dism f w j];’ Roberts v. Arling- 
ton Realty Co., (Tex.Civ.App.) 128 S. 
W. 159; Daugherty v. Templeton, 110 
S.W. 5538, 50 Tex.Civ.App. 304; Mars 
v. Morris, 106 S.W. 430, 48 Tex.Civ. 


App. 216; Lamar County v. Talley, 
(Tex.Civ.App.) 94 S.W. 1069; Parker 
v. Cockrell, (Tex.Civ.App.) 31 S.W. 


221; Eddie v. Tinnin, 26 S.W. 732, 7 
Tex.Civ.App. 371. (3) Nullity of ap- 
pointment of plaintiff suing as ad- 
ministrator. Blair v. Cisneros, 10 
Tex. 34. (4) Bona fide purchase. 
McKamey v. Thorp, 61 Tex. 648; 
Keenon v. Burkhardt, (Tex.Civ.App.) 
162 S.W. 483. (5) Fraud in acquisi- 
tion of plaintiff’s title. McKamey v. 
Thorp, supra. (6) Laches or stale- 
ness of demand. Montgomery v. 
Noyes, 11 °S.W. 138, 73 ‘Tex. 203; 
Mensing v. Fidelity Lumber Co., 
(Tex.Civ.App.) 194 S.W. 208 [error 
refused]. (7) Circumstances raising 
the presumption of a grant by the 
ancestor of plaintiff. Herndon v. 
Burnett, 50 S.W. 581, 21 Tex.Civ.App. 
25. (8) Ambiguity in the description 
of a deed. Stuart v. Duffy, 56 S.W. 
142, 23 Tex.Civ.App. 221. (9) Agreed 
boundary. Sanders v. Moore, (Tex. 
Civ.App.) 157 S.W. 441; Roberts v. 
Arlington Realty Co., (Tex.Civ.App.) 
128 S.W. 159. (10) Alienage by an 
heir prohibited from _ inheriting. 
Douthit v. Southern, (Tex.Civ.App.) 
155 S.W. 315. (11) Nonexistence in 
Oklahoma of a community property 
statute. Ruggles v. Seedig, (Tex. 
Civ. App.) 247 S.W. 650. (12) Release 
of claim to property by plaintiff's 
predecessor. Hoffman v. Payton, 
(Tex.Civ.App.) 289 S.W. 431. (13) 
Homestead rights. Fertitta v. Toler, 
(Tex.Civ.App.) 43 S.W.(2d) 467. (14) 
Abandonment of homestead. Burch- 
am v. Gann, 1 Tex.Unrep.Cas. 333. 
(15) omission of last call in deed to 
adjoining land, and identification of 
land intended to be conveyed. Snow 
v. Gallup, 123 S.W. 222, 57 Tex.Civ. 
App. 572. (16) Failure of consider- 
ation for deed or that it was in- 
duced by mistake or fraud, and 
that grantor did not know that he 
was conveying title thereby. Grun- 


sent the facts by proper averments,’?2 and cannot 
prove such equities under a plea of not guilty.7% 
While it is said in some cases that an equitable title 


dy v. Greene, (Tex.Civ.App.) 207 S.W. 
964 [error refused]; Salazar v. Ybar- 
ra, (Tex.Civ.App.) 57 S.W. 308. (17) 
That a deed under which plaintiff 
claims, is in fact a mortgage. Han- 
rick v. Gurley, 48 S.W. 994 [mod 54 
S.W. 347, 55 S.W. 119, 56 S.W. 330, 
93 Tex. 458]; Herring v. White, 25 
S.W. 1016, 6 Tex.Civ.App. 249. (18) 
That plaintiff relying upon title by 
limitation, entered as defendant’s 
tenant and that his possession there- 
fore was not adverse. Beason v. 
Williams, (Tex.Civ.App.) 229 S.W. 
963 [dism f w j]. (19) That defenda- 
ants were heirs of owner and held 
fee simple. Underwood v. Pigman, 
(Tex.Commn.App.) 32 S.W.(2d) 1102. 
[rev (Civ.App.) 21 S.W.(2d) 703, mod 
36 S.W.(2d) 1114]. 


72. Perego v. White, 13 S.W. 974, 
77 Tex. 196; Fuller v. O’Neal, 6 S. 
W. 181, 69 Tex. 349, 5 Am.S.R. 59; 
Ayres v. Duprey, 27 Tex. 593, 26 Am. 
D. 657; Crow v. Fiddler, 23 S.W. 17, 
3 Tex.Civ.App. 576. 


73. Central City Trust Co. v. Wa- 
co Bldg. Assoc., 64 S.W. 998, 95 Tex. 
48 [aff (Civ.App.) 63 S.W. 1133]; 
Swink v. Motley, 14 S.W. 799, 78 Tex. 
579; Perego v. White, 13 S.W. 974, 
77 Tex. 196; Fuller v. O’Neal, 6 S.W. 
181, 69 Tex: 349, 5 Am.S.R. 59; Ayres 
v. Duprey, 27 Tex. 593, 86 Am.D. 657; 
Pope v. Witherspoon, (Tex.Civ.App.) 
231 S.W. 837 [error refused]; Pack- 
ard v. De Miranda, (Tex.Civ.App.) 146 
S.w. 211. 


[a] Equitable title.—In trespass 
to try title by a decedent’s daughter 
against his widow, wherein the latter 
pleaded a general denial, evidence of 
equitable title in the widow, because 
deed to her deceased husband offered 
in evidence by plaintiff daughter was 
other than what it purported to be, 
or was made to the husband in trust 
for the widow’s benefit, would not be 
admissible for her. Green v. Church- 
well, (Tex.Civ.App.) 222 S.W. 341. 


[b] Reformation or cancellation 
of deed.—Evidence of defendant’s 
right to have a warranty deed, by 
which plaintiff claims title, reformed 
or canceled by showing ‘that it was 
intended to be a will, is inadmissible 
under the plea of not guilty. Matth- 


ews v. Moses, 52 S.W. 1138, 21 Tex. 
Civ.App. 494. 
[ce] Specific performance. — De- 


fendant cannot obtain specific per- 
formance of a contract to convey 
land, though justified by the evi- 
dence, in the absence of a special af- 
firmative plea, since the only ques- 
tions presented are title and right to 
possession. Tanner v. Imle, (Tex. 
Civ.App.) 253 S.W. 665. 


[d] Fraudulent conveyance. 
Where, in trespass to try title and 
for an accounting, it was admitted 
that a deed executed by plaintiff plac- 
ed the legal title in defendant, and 
plaintiff pleaded equities showing 
that the equitable title was in him, 
and defendant only pleaded not guilty 
and limitations, defendant could not 
prove an equity in himself on account 
of fraud of plaintiff in making the 
conveyance to defraud his creditors. 
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may be so proved,’ the courts so holding evidently 
use the term “equitable title” as meaning something 
more than a right requiring affirmative relief to 
Where defendant pleads not 
guilty, and in addition sets up special defenses, his 
plea of not guilty is ordinarily waived’® except so 
far as to impose on plaintiff the burden of establish- 
ing his title,17 and defendant is restricted to the 
introduction of such evidence as tends to establish his 
special defenses,?* but a plea of not guilty is not 
waived by a cross bill,”® nor by special defenses not 
setting up title.8° A special plea of limitation does 


make it effective.?® 


Smith v. Olivarri, (Tex.Civ.App.) 127 
Ss. 


74. See cases infra note 75. 
75. See cases infra this note. 


[a] Completeness of title.—Plea 
being ‘not guilty,’ defendant may 
prove a title either equitable or legal, 
but if equitable it must be a right so 
complete as to require little else to 
be done and must rise to the dignity 
of a title. Defendant’s right to spe- 
cific performance of.a contract to ex- 
change lands is not sufficiently com- 
plete where some of the conditions 
precedent to defendant’s transfer 
have not been performed. Tanner v. 
Imle, (Tex.Civ.App.) 253 S.W. 665. 


[b] Conveyance to hold for gran- 
tor.— Where owner conveyed land un- 
der agreement that conveyance was 
not to be bona fide transaction, but 
that grantee would hold land for 
grantor, and return it at some future 
time, superior equitable title, as dis- 
tinguished from mere right to rescis- 
sion or cancellation, remained in 
grantor, and one acquiring such eq- 
uitable title at execution sale could 
prove it under plea of not guilty. 
Tanton v. State Nat. Bank of Hl 
Paso, (Tex.Civ.App.) 43 S.W.(2d) 957. 


76. Cooke v. Avery, 13 S.Ct. 340, 
147 UiSs 375, 37 L.Bds 209. 


77. Shields v. Hunt, 45 Tex. 424. 


[a] Proof by plaintiff.—The fact 
that defendant specially pleads his 
title does not relieve plaintiff from 
showing a title enabling him to re- 
cover, but only limits defendant, in 
showing title in himself superior to 
that of plaintiff, to proof of the title 
specially pleaded. Hutcheson  v. 
Chandler, 104 S.W. 434, 47 Tex.Civ. 
App. 124. 


78. Bosse v. Cadwallader, 24 S.Ww. 
798, 86 Tex. 336 [rev (Civ.App.) 23 S. 
W. 260]; Joyner v. Johnson, 19 S.W. 
522, 84 Tex. 465; St. Louis, ete, R. 
Co. v. Whitaker, 5 S.W. 448, 68 Tex. 
630; Koenigheim v. Miles, 2 S.W. 81, 
67 Tex. 113; Custard v. Musgrove, 
47 Tex. 217; Dean v. Lyons, 47. Tex. 
18; Shields v. Hunt, 45 Tex. 424; 
Norman v. Morehouse, (Tex.Civ.App.) 
243 S.W. 1104; Hadnot v. Hicks, 
(Tex.Civ.App.) 198 S.W. 359 [error 


refused]; Tiemann v. Cobb, 80 S.W. 
250, 35 Tex.Civ.App. 289; Abilene 
Live-Stock Co. vy. Guinn, (Tex.Civ. 


App.) 51 S.W. 885; Hayes v. Galla- 
her, 51 S.W. 280, 21 Tex.Civ.App. 88; 
Wardlow v. Harmon, (Tex.Civ.App.) 
45 S.W. 828; Long Mfg. Co. v. Gray, 
35 S.W. 32, 138 Tex.Civ.App. 172. But 
see North v. Coughran, 108 S.W. 165, 
167, 49 Tex.Civ.App. 101 (where it is 
held that defendant may show under 
a plea of not guilty that he is an in- 
nocent purchaser, and that ‘no case 
can be found in which it has been 
held that impleading warrantors, or 
asking for the quieting of the title 
in the defendant, prevents him from 
proving any and all defenses under 
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cases.°3 


the plea of not guilty, except’ limita- 
tions’’). : 


[a] What pleas not within rule.— 
(1) Plea which states no defense and 
is subject to general demurrer does 
not require defendants to be confined 
to that defense. Wiggins v. Wig- 
gins, 40 S.W. 643, 16 Tex.Civ.App. 335 
(so holding as to plea that defend- 
ants had been and were occupying the 
property as their homestead). (2) 
That some defendants pleaded res 
judicata did not require another de- 
fendant to be confined to that issue. 
Tenzler v. Tyrrel, 75 S.W. 57, 32 Tex. 
Civ.App. 443. (3) A plea setting up 
improvements in good faith, in which 
as evidence of such.good faith de- 
fendant states as facts the deeds un- 
der which he claims, does not deprive 
him of taking advantage of the de- 
fense of an outstanding title. Buck- 
ner v. VanCleave, 78 S.W. 541, 34 Tex. 
Civ.App. 312. 


[b] What evidence excluded.— 
(1) Defendant who pleads specially 
can show any fact in rebuttal of 
plaintiff's testimony, but cannot in- 
troduce evidence in confession and 
avoidance or in bar of the action ex- 
cept as specially pleaded. Koenig- 
heim v. Miles, 2 S.W. 81, 67 Tex. 113; 
Parker v. Schrimsher, (Tex.Civ.App.) 
172 S.W. 165. (2) Evidence that the 
W under whom plaintiffs claimed was 
not the W to whose heirs a county 
warrant was issued was admissible 
under the general issue, though de- 
fendants pleaded their title special- 
ly, as it was not offered to prove an 
outstanding title. Kirby v. Boaz, 91 
S.W. 642, 41 Tex.Civ.App. 282. (3) 
Where defendants plead their title 
specially, without any reference to a 
deed under which plaintiff claimed, 
they were not entitled under the 
pleadings to attack such deed by 
showing that it was. fraudulent. 
Garrison v. Richards, (Tex.Civ.App.) 
107 S.W. 861. 


79. Campbell v. Antis, 51 S.W. 343, 
21 Tex.Civ.App. 161 (cross bill at- 
tacking plaintiff's title on ground of 
fraud). 


_[a] Special plea asking affirma- 
tive relief.—In an action by one 
claiming title under an execution 


sale, a special plea in the answer at- 
tacking the sale and asking affirma- 
tive relief is not a waiver of a plea 
of not guilty. Mexia v. Lewis, 34 S. 
W. 158, 12 Tex.Civ.App. 102. 


80. McCarty v. ‘Pugh, (Tex. 
Commn.App.) 265 S.W. 126, 128 [rev 
(Civ.App.) 253 S.W. 690]. 


“Tt is contended that defendants 
cannot avail themselves of the out- 
standing title under their plea of not 
guilty. This would be true if they 
pleaded specially the title upon which 
they relied other than title by limi- 
tation. Vee 1Inl thes present ime 
stance the defendants specially plead- 
ed the defense of res adjudicata and 
estoppel in bar of plaintiffs’ action, 


J a 


[§ 5 


\ 


not deprive defendant of any defense available un- | 
der the plea of not guilty.§t Where not guilty 1s the 
only plea filed by defendant, plaintiff may intro- — 
duce evidence in rebuttal or avoidance of affirmative — 
matter admitted under such general issue, without — 
having alleged the same in his pleadings,** but where — 
not guilty and a special plea other than limitations 

are filed, plaintiff cannot rebut or avoid the evidence — 
put in under the special plea without allegations un- 
der which the evidence would be admissible in other | 
Under a general denial to a cross action — 
for damages for breach of contract, plaintiff may — 


but the only special title pleaded was 
that of limitations.” McCarty v. 
Pugh, supra. 


[a] Appeal to equitable powers of — 
court.—Defendant may appeal to the © 
equitable powers of the court for 
reimbursement for improvements 
made, taxes paid, and purchase mon- 
ey, in the event that judgment should 
be rendered against him as to the ti- 
tle to the property and yet rely on his 
plea of not guilty. Mason v. Hood, 
nee ge 230 S.W. 468 [dism 

w jj. 


[b] Pleading rights as mortgagee. 
—A special answer alleging a mort- 
gage on the lands involved and other 
lands and asking that if plaintiff re- 
covered the court make necessary or- 
ders to reserve to defendant its 
rights under the mortgage as to the 
other lands, did not deprive defend- 
ant of its right to show title under a. 
chain of title not pleaded, as the an- 
swer was not a special plea of title. 
Sayers v. Texas Land, ete., Co., 14 
S.W. 578, 78 Tex. 244. 


81. Sheirburn v. Hunter, 21 F. 
Cas.No. 12,744, 3 Woods 281; Mayers 
v. Paxton, 14 S.W. 568, 78 Tex. 196; 
Refugio v.-~Byrne, 25 Tex. 193; Mc- 
Adams v. Hooks, 104 S.W. 432, 47 
Tex.Civ.App. 79. 


[a] Tenancy in common.—De- 
fendant filing a plea of not guilty as 
well as one of limitations, may show 
that he was a tenant in common with 


his codefendants, and had an inter- a 


est in the fee of less than a whole 
by virtue of a timber deed. Louisi- 
ana & Texas Lumber Co. v. Southern 
Pine Lumber Co., (Tex.Civ.App.) 216 
S.W. 281 [error refused]. 


82. McSween v. Yett, 60 Tex. 183; 
Rivers v. Foote, 11 Tex. 662; Texas 
Creosoting Co. v. Hartburg Lumber 
Co., (Tex.Commn.App.) 16 S.W.(2d) 
255 [den reh 12 S.W.(2d) 169]; Rob- 
bins v. Hubbard, (Tex.Civ.App.) 108 
S.W. 773. 


_(a] Frand or mistake.—Much lat- 

titude is allowed in suits to recover 
the title and possession of realty 
when plaintiff's petition is in the 
ordinary form of an action of tres- 
pass to try title and is only met by 
a plea of not guilty, and either party 
may offer evidence by way of con- 
fession and avoidance, and, under cer- 
tain conditions, may prove that a 
deed relied upon by his adversary is 
void because procured by fraud, or 
as the result of mistake. Grundy v. 
Greene, (Tex.Civ.App.) 207 S.W. 964 
[error refused]. 


83. McSween y. Yett, 60 Tex. 183; 
Rivers v. Foote, 11 Tex. 662; Paul v. 
Perez, 7 Tex. 338; Robbins v. Hub- 
bard, (Tex.Civ.App.) 108 S.W. 773; 
Lapowski v. Smith, 20 S.W. 957, 1 
Tex.Civ.App. 391. 


_{a]. Reason for rule.—The ques- 
tion is one of notice, and while a 
plaintiff is generally allowed to show 


For later cases, developments and changes in the law see Annotations, same title and section number. 


-§§ 55-57] 


prove defendant’s nonperformance of the contract.’4 
In South Carolina it has been decided that defend- 
ant need not plead his title specially but may prove 


title under the general issue.*® 
[§ 56] c. Variance. 


the fact that there is a variance as 


rial matter is not fatal,8® if the adverse party is 


not surprised or misled thereby.®° 


[§ 57] G. Evidence—1. Presumptions and Burden 
Proof—a. In General®?!—(1) Presumptions, 


of 


facts in confession and avoidance of 
any defense admissible under a plea 
of not guilty, when defendant notifies 
plaintiff by a special plea what de- 
fense he will rely upon, and thus cuts 
himself off from any defense other 
than the one so pleaded, plaintiff 
must then plead such facts as he may 
wish to prove in avoidance of defend- 
ant’s special plea. Fields v. Rye, 59 
S.W. 306, 24 Tex.Civ.App. 272. 


84. Investors’ Utility Corporation 
v. Challacombe, (Tex.Civ.App.) 39 S. 
W.(2d) 175. 


85. See cases infra this note. 


[a] 
tinuance need not be pleaded, but may 
be given in evidence under the gen- 
eral issue. Stockdale v. Young, 34 S. 
C.L. 501 note. 


[b] Proof of lease.—A defendant 
may, under the general issue, give 
in evidence a lease from one under 
whom plaintiff claims, executed prior 
to the conveyance to plaintiff. An- 
gerson ve Harris, 17>8:.C.L. 315. 


86. See Pleading § 1187. 


87. Stokes v. Riley, 68 S.W. 703, 
29 Tex.Civ.App. 373; Frazier v. Waco 
Bldg. Assoc., 61 S.W. 132, 25 Tex.Civ. 


App. 476; Perkins v. Davidson, 56 S. 
Miesbat. 2590 Nex Civ. Appi.ol; Pie J. 
Willis & Bro. v. Smith, 43 S.W. 325, 


17 Tex.Civ.App. 543. 


[a] Nature of title —An allega- 
tion of fee simple ownership is es- 
tablished by proof of a trust deed, 
the legal title being in the trustee. 
Matula v. Lane, 55 S.W. 504, 22 Tex. 
Civ.App. 391. 


88. White v. Kingsbury, 14 S.W. 
201, 77 Tex. 610; Texas Land, etce., 
Co. v. Bridgeman, 21 S.W. 141, 1 Tex. 
Civ.App. 383. 


[a] Variance as to boundary lines. 
—Defendant is entitled to verdict, 
where the boundary lines of the sur- 
vey established by the evidence do 
not correspond with the description 
in the petition. Jones v. Andrews, 62 
Tex. 652. 


89. Broxon v. McDougal, 7 S.W. 
591, 70 Tex. 64; Smith v. Shinn, 538 
Tex. 1; Goethal v. Reed, 81 S.W. 592, 
85 Tex.Civ.App. 461; Weinert v. Sim- 
mang, 68 S.W. 1011, 29 Tex.Civ.App. 
435; Kent v. Berryman, 40 S.W. 33, 
15 Tex.Civ.App. 487. 


{a] Ownership. — (1) Evidence 
showing plaintiffs tenants in com- 
mon does not constitute variance 
from allegation of ownership of fee. 
Taylor v. Higgins Oil & Fuel Co., 
(Tex.Civ.App.) 2S.W.(2d) 288; Hill v. 
Whitworth, (Tex.Civ.App.) 162 S.W. 
434, (2) Variance between the peti- 
tion which alleges joint ownership in 
plaintiff and evidence showing sole 
ownership in one of plaintiffs does 


As is the case in other civil 
actions,®* the allegations and proof in an action 
of trespass to try title must substantially corre- 
spond,*? and any materiat variance between the 
proof and allegations is fatal to a recovery.*® But 
where the proof substantially supports the pleading, 


Title acquired since last con- | 
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Proof of plaintiff’s possession of the land in contro- 


against a mere trespasser, or one 


without title, a presumption of ownership,®? and 


makes a prima facie case;®* but this presumption 


of property.®4 


to some immate- 


is rebuttable, being a rule of evidence and not a rule 
The presumption of title from prior 
possession includes a presumption that the state 
has parted with its title and that the party in pos- 
session has acquired it,®* and hence is not rebutted 
by proof of a grant by the state,°* or of a deed by 
the patentee,®? to one with whose chain of title 
plaintiff is not connected. It has also been held that 
the presumption of title includes a presumption that 


plaintiff has acquired an outstanding title by limita- 


tion.°8 


not defeat the right of the latter to 
recover. Anderson v, Anderson, 
(Tex.Civ.App.) 68 S.W. 297. 


[b] Discrepaneies in description. 
—Partial discrepancies between the 
description of the land as set out in 
the pleadings and as given in the 
deed or other instrument offered in 
evidence do not raise a question of 
variance but only a question of iden- 
tity. Smith v. Chatham, 14 Tex. 322; 
‘Fischer v. Giddings, (Tex.Civ.App.) 
ea” 85 [rev 77 S.W. 209, 97 Tex. 


[c] Date of deed.—Variance of 
three years between the alleged and 
proven date of a lost deed, it being 
immaterial which was the. correct 
date, will not prevent proof of its 
execution and _ contents. Houston, 
ete. R. Co. v. Blagge, 12 S.W. 616, 73 
Tex. 24. 


{d] Mistakes in deeds.—Variances 
between plaintiff's pleadings and 
deeds in his chain of title as to names 
of parties and dates were not a de- 
parture where amended petition al- 
leged mistake in the deeds in these 
respects. North Texas Lumber Co. 
v. First Nat. Bank of Atlanta, (Tex. 
Civ.App.) 186 S.W. 258. 


90. Smith v. Shinn, 
Weinert v. Simmang, 68 
29 Tex.Civ.App. 435. 


91. In case of common source of 
title see infra §§ 59, 60. 


92. Lockett v.-Glenn, (Tex.) 65 S. 
W. 482; Allen v. Boggess, 58 S.W. 
833, 94 Tex. 83 [aff (Civ.App.) 56 S. 
W. 195]; Watkins. v. Smith, 45 S.W. 
560, 91 Tex. 589; Pacific Express Co. 
VaeDunnw UGeSAW ih (oeresl Vex 854 
Webster v. Mann, 52 Tex. 416; Kemp- 
er v. Victoria Corp., 3 ‘Tex. 159; 
Thomas v. Calahan, (Tex.Civ.App.) 
229 S.W. 602; Mann v. Hossock, 
(Tex.Civ.App.) 96 S.W. 767; Lynn v. 
Burnett, 79 S.W. 64, 34 Tex.Civ.App. 
335; Boston v. McMenamy, 68 S.W. 
201, 29 Tex.Civ.App. 272; Cartmell v. 
Gammage, (Tex.Civ.App.) 64 S.W. 
315; Robertson v. Kirby, 61 S.W. 967, 
25 Tex.Civ.App. 472; Boyd v. Miller, 
54 S.W. 411, 22 Tex.Civ.App. 165; 
Edrington v. Butler, (Tex.Civ.App.) 
83 S.W. 143; Welder v. McComb, 30 
S.W. 822, 10 Tex.Civ.App. 85. 


[a] Sufficiency of possession.— 
The fact that a person or his ances- 
tor had cattle wandering over a grant 
of land fifty leagues in extent affords 
no presumption that he owned or 
claimed the land. Lerma v. Steven- 
son, 40 F. 356. 


Prior possession as entitling plain- 
tiff to recover see supra § 17. 


93. Royall v. Webster, (Tex.Civ. 
App.) 279 S.W. 895; Buie v. Penn, 
(Tex.Civ.App.) 172 S.W. 547; Adels v. 
Joseph, (Tex.Civ.App.) 148 S.W. 1154. 


SO nL exis 
Sails, 


' Possession by defendant also raises a pre- 
sumption of his title as against persons not affirma- 


94. Watkins v. Smith, 45 S.W. 560, 
91 Tex. 589; Lynn v. Burnett, 79 S.W. 
64, 34 Tex.Civ.App. 335; Boyd v. Mil- 
ler, 54 S.W. 411, 22 Tex.Civ.App. 165. 


[a] Presumptio. is rebutted 
where the property is shown to be 
vacant public domain. Austin v. Bs- 
puela Land, etc., Co., 77 S.W. 830, 34 
Tex.Civ.App. 39, 


[b] Possession under void deed.— 
Proof that plaintiffs’ possession, if 
any, was under a void deed, nega- 
tived any presumption of title from 
prior possession. Houston Oil Co. of 
Texas v. McCarthy, (Tex.Commn. 
App.) 245 S.W. 651 [rev McCarthy 
v. Houston Oil Co. of Texas, (Civ. 
App.) 221 S.W. 307]. 


[c] Presumption is not rebutted 
by: (1) Mere failure of one having 
prior .possession to connect himself 
with the sovereignty of the soil. 
Wcirby v. Boaz, 91 S.W. 642, 41 Tex. 
Civ.App. 282. (2) Finding that plain- 
tiffs had no title by limitation. Buie 
v. Penn, (Tex.Civ.App.) 172 S.W. 
547. (8) Proof of invalidity of deed 
in plaintiff’s chain of title, when it is 
not shown that the possession had 
no reference to any other claim of ti- 
tle. Buvens v. Brown, (Tex.Commn. 
App.) 290 S.W. 1086 [adhered to 18 
S.W.(2d) 1057, 118 Tex. 551, answers 
conformed to (Civ.App.) 22 S.W.(2d) 
12197. 


Rebuttal by proof of outstanding 
title see infra § 60. 


95. House v. Reavis, 35 S.W. 1963, 
ea 626 [rev (Civ.App.) 34 S.W. 


96. House v. Reavis, supra; Tea- 
garden v. Patten, 107 S.W. 909, 48 
Tex.Civ.App. 571. But see Bates v. 
Bacon, 1 S.W. 256, 66 Tex. 348 (hold- 
ing that the production of a patent 
showing outstanding title in evi- 
dence, in connection with the vali- 
dating act, rebuts the presumption). 


“The presumption which is raised 
in favor of the title of the possessor 
of land necessarily includes the pre- 
sumption that the State has parted 
with the title to the land to some one 
and that the possessor had acquired 
that title; otherwise the presumption 
of title in fee could not exist. It 
therefore follows as a necessary and 
logical conclusion, that to prove that 
such title had passed out of the 
State establishes no fact which is 
not included in the presumption of 
title in the plaintiff; that is, that 
some person had acquired title from 
the State prior to that of the plain- 
tiffs.” House vi Reavis, 35 S.W. 
1063, 89 Tex. 626, 632 [rev (Civ.App.) 
34 S.W. 646]. 


97. ‘Saxton’ v. Corbett, (Tex.Civ. 
App.) 122. S.W. 75. 
98. Adels v. Joseph, (Tex.Civ. 
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tively showing title.°® There is no presumption that 
a person undertaking to convey the land had title,’ 
and when plaintiff shows a chain of title from the 
sovereignty, there is no presumption that an out- 
standing title by limitation had been acquired by his 
Under the presumption in favor of 
the validity of official acts,? it will be presumed that 
public land was surveyed and the patent issued in 
accordance with the requirements of law,* and that 
a party owned his home section when the land com- 
missioner sold him land as additional to his home sec- 
Where a grant introduced in evidence con- 
tains what purports to be an actual survey, it will 
be presumed that a survey was actually made;° 
and the presumption is that a surveyor actually sur- 
veyed all lines called for by him in a survey certified 
to by him, and the party asserting the contrary has 
Where a patent was 


predecessor.” 


tion.® 


the burden of proving it." 


App.) 148 S.W. 1154 (prima facie 
case made by proof of plaintiff’s pos- 
session is not overcome by proof of 
an outstanding title by limitation). 


99. Speed v. Sadberry, (Tex.Civ. 
App.) 190 S.W. 781. 


1. Miller-Vidor Lumber Co. v. 
Schreiber, (Tex.Civ.App.) 298 S.W. 
154 (conveyance included other land 
which grantor had previously con- 
veyed); Villalva v. Brown, (Tex.Civ. 
App.) 148 S.W. 1124. 


2 Philadelphia Trust Co. v. John- 
son, (Tex.Civ.App.) 257 S.W. 280. 


3. See Evidence §§ 69-71. 


4 Shepard v. Avery, 34 S.W. 440, 
89 Tex. 301. 

5. McKee v. West, 118 S.W. 1135, 
55 Tex.Civ.App. 460. 

6. Clark v. Hills, 2 S.W. 356, 67 
Tex. 141. 


7 Cochran v. Kapner, 
469, 46 Tex.Civ.App. 342. 


103 S.W. 


8. Shepard v. Avery, 34 S.W. 440, 
89 Tex. 301. 
9. Baldwin v. Roberts, 36 S.W. 


789, 13 Tex.Civ.App. 563 (where there 
had been open, notorious and contin- 
uous claim of title for nearly fifty 
years, during which the adverse par- 
ty made no claim). See also Stafford 
v. Kreinhop, (Tex.Civ.App.) 63 S.W. 
166 (where the facts were held suf- 
ficient to warrant a presumption of 
the sale of a headright certificate). 


10. Baldwin v. McCullough, (Tex. 
Civ.App.) 146 S.W. 203. See Ortiz 
v. State, (Civ.App.) 86 S.W. 45 [aff 
90 S.W. 1084, 99 Tex. 475] (holding 
evidence sufficient to justify pre- 
sumption of grant). 


Presumption of conveyance gener- 
ally see Adverse Possession §§ 650— 
655; Deeds § 483. 


11. Wannamaker vy. Pendleton, 121 
P. 108, 21 Colo.App. 209; Chenault v. 
Quisenberry, 56 S.W. 410, 21 Ky.L. 
1771 [mod 57 S.W. 234, 22 Ky.L. 79]; 
Finberg v. Gilbert, 141 S.W. 82, 104 
Tex. 539 [rev (Civ.App.) 124 S.W. 
979]; Stroud v. Springfield, 28 Tex. 
649; Payton v. Loustalott, (Tex.Civ. 
App.) 35 S.W.(2d) 1049; Hargis v. 
Moxon, (Tex.Civ.App.) 34 S.W.(2d) 
3538; Dockery v. Wallace, (Tex.Civ. 
App.) 251 S.W. 319; Webb v. Gold- 
smith, (Tex.Civ.App.) 221 S.W. 690; 
Johnson v. Marti, (Tex.Civ.App.) 214 
S.W. 726; McCaslin v. Veasy, (Tex. 
Civ.App.) 199 S.-W. 1173; Long v. 
Shelton, (Tex.Civ.App.) 155 S.W. 945; 
Fewell v. Kinsella, (Tex.Civ.App.) 144 
S.W. 1174; Skov v. Coffin, (Tex.Civ. 
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App:) 1387 S.W. 450; Houston v. 
Koonce, (Tex.Civ.App.) 136 S.W. 1159 
[aff 156 S.W. 202, 106 Tex. 50]; Bailie 
v. Western Live Stock & Land Co., 
119 S.W. 325, 55 Tex.Civ.App. 473; 
Connor v. Weik, (Tex.Civ.App.) 116 
S.W. 650; Keck v. Woodward, 116 S. 
W. 75, 53 Tex.Civ.App. 267; Parker 
v. Campbell, (Civ.App.) 65 S.W. 484 
[aff 65 S.W. 482, 95 Tex. 82]; Hill 
v. Grant, (Tex.Civ.App.) 44 S.W. 1016. 


[a] Legal or equitable title —A 
plea of not guilty having been filed, 
the burden rested on plaintiff to prove 
either a legal or equitable title suffi- 
cient to justify judgment. Hoffman 
v. Buchanan, 123 S.W. 168, 57. Tex. 
Civ.App. 368. 


[b] Unexplained possession of de- 
fendant raises presumption of fee- 
simple title, which must be overcome 
by showing he has no title, or that 
plaintiff has title as against the 
world. Randall v. Robinson, (Tex. 
Civ.App.) 172 S.W. 735. 


[c] Effect of defendant’s plead- 
ings.—(i) Defendant’s plea may lim- 
it him in the extent of his recovery, 
but it does not relieve plaintiff of the 
burden of establishing his title to 
the land in controversy. Oklahoma 
City & T. R. Co. v. Magee, 132 S.W. 
901, 68 Tex.Civ.App. 124. (2) Plain- 
tiffs were not relieved of affirmatively 
proving title because defendant un- 
successfully relied on limitations. 
Uvalde County v. Oppenheimer, 115 
S.W. 904, 53 Tex.Civ.App. 187. (3) A 
plea of not guilty as to part of land 
not disclaimed by defendant put plain- 
tiff on proof of his title, and, on fail- 
ure to show title, defendant was en- 
titled to judgment denying recovery 
of the land not disclaimed. Gaffney 
v. Clark, (Tex.Civ.App.) 115 S.W. 
330, 118 S.W. 606. (4) Where answer 
admits that it only involves a ques- 
tion of boundary, it relieves plaintiffs 
of the burden of proving title to their 
land. Harris v. Kiber, (Tex.Civ.App.) 
178 S.W. 673. (5) Where plaintiffs 
asserted title to one half interest 
in the lands and a contract for pur- 
chase of the other half, while defend- 
ant who pleaded not guilty also al- 
leged ownership of an oil lease on 
the other half from record owner, 
the burden of proving title was on 
plaintiffs. Canon v. Scott, (Tex.Civ. 
App.) 217 S.W. 429. 


[ad] Lost deed.—Burden rested on 
plaintiff claiming under lost deed to 
establish title by preponderance of 
evidence. Bibb v. Underwood, (Tex. 
Civ.App.) 38 S.W.(2d) 384. 


[e] Land certificate.—Though 


[§ 58] (2) Burden of Proof. 
trespass to try title, it devolves upon plaintiff to 
show title in himself.1+ 
prima facie case,1? and until he does so defendant — 
is not required to offer any evidence at all.*% 
in other civil actions,!* the burden is upon plaintiff 
to establish at least prima facie every fact essential 
to his case, and as to the existence of which he has 
the affirmative under the pleadings.*® 


In an action of 
Plaintiff must establish a 
As 


Thus plain- 


plaintiff claiming under a land cer-_ 


tificate has good prima facie title on 


the production of a state patent to © 


defendant, the prima facie case is 
overturned, and the burden is on 
plaintiff to show a legal or equitable 
right superior to that of the patentee. 
Murphy v. Luttrell, 120 S.W. 905, 
56 Tex.Civ.App. 149. 


[f] Boundary dispute—In bound- 
ary dispute, proof of possessory title, 
though it made a prima facie case, 
did not change burden of proof, and 
upon introduction of evidence in re- 
buttal the burden was on plaintiff to 
prove a legal title. J. D. Fields & Co. 
be ea (Tex.Civ.App.) 171 S.W. 


{g] Cross action.—Where defend- 
ants in a cross action of trespass to 
try title, made out a prima facie case 
of outstanding legal title, it was nec- 
essary for the cross petitioners to 
meet such prima facie case by coun- 
tervailing proof. Houston Oil Co. of 
Texas v. Choate, (Tex.Commn.App.) 
See Ie 285 [aff (Civ.App.) 215 S.W. 


Judgment by default without proof 
of title see infra § 74. 


12. Rooney v. Porch, (Tex.Commn. 
App.) 239 S.W. 910 [rev (Civ.App.) 
223 S.W. 245]. 


“The case for plaintiff must be a 
prima facie case; that is, one upon 
which he may recover if no evidence 
is offered to the contrary.” Rooney 
v. Porch, supra. 


13. Sims v. Randal, 3 S.C.L. 85; 
Brown v. Roberts, 12 S.W. 807, 75 
Tex. 103; Childress v. Robinson, 
(Tex.Civ.App.) 161 S.W. 78; Jaggers 
v. Stringer, 106 S.W. 151, 47 Tex.Civ. 
App. 571. See Baldwin v. Roberts, 
36 S.W. 789, 13 Tex.Civ.App. 563 (an 
unrecommended land certificate did 
not make a prima facie case). 


[a] What . proof § insufiicient.— 
Proof on the part of plaintiff of a 
judgment, sale, and conveyance by 
the sheriff, and that the party was 
in possession and was the reputed 
owner of the land at the time of the 
sale, is not sufficient to impose on 
defendant the burden of showing a 
pettss title. Sims v. Randal, 3 S.C.L. 


14. See Evidence §§ 14-20. 


15. Lacy v. Long, 234 S.W. 724, 
192 Ky. 847; Alston v. McDowall, 26 
S.C.L. 444; Jones v. Wright, 84 S.W. 


1053, 98 Tex. 457 [rev (Civ.App.) 81 
S.W. 569]; Baldwin v. Root, 40 S.W. 
3, 90 Tex. 546 [rev (Civ.App.) 38 S.W. 
630]; Steiner v. Jester, 25 S.W. 411, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


a} 
issued, it will be presumed that the field notes and 4 
certificate of the survey were duly returned to the — 
land office within the time prescribed by law.* Trans- — 
fer of a land certificate may be presumed from long- — 
continued claim of title, accompanied by payment 
of taxes,® and a conveyance may, in some eases, be 
presumed from circumstances having a tendency to — 
show acquiescence in the title asserted.*° 
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tiff, who contends that lands claimed by defendant 


are included in the former’s grant 
the burden of proving such fact.1¢ 


establishing his case by a preponderance of the evi- 
dence remains on plaintiff, though defendant is forced 
to maintain the affirmative of some fact to disprove 


86 Tex. 415 [rev (Civ.App.) 23 S.W. 
718]; Cook v. Dennis, 61 Tex. 246; 
Johnson v. Newman, 43 Tex. 628; Alt- 
gelt v. Escalera, 110 S.W. 989, 51 Tex. 
Civ.App. 108; Wallis, Landes & Co. 
v. Dehart, (Tex.Civ.App.) 108 S.W. 
180; San Antonio v. Rowley, 106 S.W. 
753, 48 Tex.Civ.App. 376; Newnom v. 
Williamson, 103 S.W. 656, 46 Tex. 
Civ.App. 615; Cochran v. Kapner, 103 
S.W. 469, 46 Tex.Civ.App. 342; Stith 


v. Moore, 95 S.W. 587, 42 Tex.Civ. 
App. 528; Wallis v. Turner, (Tex. 
Civ.App.) 95 S.W. 61; Kimball v. 


Houston Oil Co., (Tex.Civ.App.) 94 S. 
W. 423 [rev 99 S.W. 852, 100 Tex. 
336]; Smith v. Hughes, 86 S.W. 936, 
39 Tex.Civ.App. 113; Estell_v. Kirby, 
(Tex.Civ.App.) 48 SW. 8; House v. 
Robertson, (Tex.Civ.App:) 34 S.W. 
640 [rev 36 S.W. 251, 89 Tex. 681]; 
French v. McGinnis, 21 S.W. 941, 
Tex.Civ.App. 86. 


[a] MIllustrations.—(1) Where the 
title to land depended upon whether 
the registration of a judgment or 
the execution of a deed was prior in 
point of time, the burden of proof 
was on plaintiff to show that the judg- 
ment was prior to the deed, and there 
was no presumption to that effect. 
Hillmann v. Meyer, 35 Tex. 538. (2) 


Where plaintiffs claim title under a 


certain person as the patentee, while 
defendants claim that their ancestor, 
having the same name as the person 
under whom plaintiffs claim, was the 
patentee, the burden is on plaintiffs 
to show that their ancestor was the 
original grantee. Dorsey v. Olive 
Sternenberg & Co., 94 S.W. 419, 42 
Tex.Civ.App. 568. 


tain lands, and that defendant has 


fenced a portion of such lands and 


elaims a tract which embraces with- 
in its limits portions of plaintiff’s 
lJands, and casts a cloud upon his ti- 


. tle, the burden rests upon plaintiff. 


New York etc., Land Co. v. Votaw, 
(Tex.Civ.App.) 52 S.W. 125. (4) 
Where one claims title under a deed 


to himself, which recites payment of 


the consideration by another, the bur- 
den is on him as against one claim- 


ing title through such other to show 


that he acquired by the deed the 
equitable as well as the legal title. 
Atwell v. Watkins, 36 S.W. 103, 13 
Tex.Civ.App. 668. 


the land sued for, the burden is on 
plaintiff to prove him in possession 
of the land in controversy. 
v. Wilkins, 20 S.W. 1026, 1 Tex.Civ. 
App. 465. 


must show a.wrongful holding of pos- 
session by defendant. McKee v. Gar- 
ner, (Tex.Civ.App.) 168 S.W. 1031. (7) 
Where plaintiffs claimed as_heirs of 
alleged husband, contending that the 
property was community estate, 
plaintiffs had the burden of proving 
the marriage, and that the property 
or money with which it was purchas- 
ed was community property and 
plaintiffs’ title, if any, being merely 
an equitable one, the burden was on 
them to prove that defendant and 
each of his vendors either had notice 
of plaintiffs’ title when he purchas- 
ed, or was not a purchaser for value. 
Ruedas v. O’Shea, (Tex.Civ.App.) 127 
S.W. 891. (8) Plaintiff's grantor hav- 
ing only a bond for deed, not re- 
citing payment, though it is under 
seal, plaintiff must show payment of 


(3) Where plaintiff 
alleges that he is the owner of cer- 


(5) Where defend- 
ant denies that he is in possession of 


Medlin 


(6) A plaintiff who sues as 
landlord against a tenant holding over 
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or location, has 
The burden of 
offer evidence in 


fense.1® 


consideration. Randall v. Robinson, 
(Tex.Civ.App.) 172 S.W. 735. (9) The 
burden was on plaintiffs to prove an 
alleged equitable title under transac- 
tions with one of defendants, and that 
the other defendant grantees had no- 
tice or did not pay value. Dewees 
v. Nicholson, (Tex.Civ.App.) 182 S.W. 
396. (10) Plaintiff claiming under 
sheriff's deed cannot recover without 
proving valid order of sale. Flenni- 
ken v. Foote, (Tex.Civ.App.) 270 S.W. 
908. (11) Plaintiff claiming under 
conveyance from heirs must show 
that there was no. administration 
pending or that administration was 
unnecessary. Engelking v. Mertens, 
(Tex.Civ.App.) 202 S.W. 777. 


[b] ocation and identity of land. 
—Plaintiff has the burden: (1) Of 
showing location of his land. Ruth 


3.1 y. Carter-Kelly Lumber Co., (Tex.Civ. 


App.) 286 S.W. 322 [reh den 286 S.W. 
905]. (2) Of establishing the true lo- 
cation of the lines of the survey 
claimed. Lafferty v. Stevenson, (Tex. 
Civ.App.) 135 S.W. 216. (3) Of es- 
tablishing the location of the ancient 
grant under which he claims, so as 
to include the land sued for. Camp- 
bell v. Gibbs, (Tex.Civ.App.) 161 S. 
W. 430. (4) Of identifying the land 
sued for as a part of the grant under 
which he claims and to show the ex- 
istence and location of a creek by ref- 
erence to which it is described. Mc- 
Donald v. Downs, 99 S.W. 892, 45 Tex. 
Civ.App. 215. (5) Of showing what 
parcels had been conveyed, and what 
parcels were unsold at date of deed 
conveying parcels not previously con- 


veyed. Mills v. Pitts, (Tex.) 48 S.W. 
(2d) 941: [aff Pitts v. Mills, (Civ. 
App.) 19 S.W.(2d) 99]. (6) Of offer- 


ing extrinsic proof when description 
in sheriff’s deed under which he 
claimed was insufficient without such 
proof. Leal v. Moglia, (Tex.Civ.App.) 
192 S.W. 1121. (7) Where plaintiffs 
claimed under deeds describing land 
as part of a survey remaining after 
a prior conveyance of seven hundred 
acres, and showed a prior conveyance 
of six hundred forty. acres, plain- 
tiffs must show either that the call 
of seven hundred acres was a mis- 
take and referred to the six hundred 
forty acre conveyance, or that no 
deed was extant or upon the records, 
but the one for six hundred forty 
acres, and that the land involved was 
not a part of the land previously sold. 
Uvalde County v. Oppenheimer, 115 
S.W. 904, 53 Tex.Civ.App. 137. (8) 
Where plaintiff claimed through a 
deed describing the land conveyed as 
being the land belonging to L, and 
consisting of one hundred seventy- 
seven acres of the C survey, and the 
evidence showed that there were two 
C surveys, one of one hundred seven- 
ty-seven acres, and one of a larg- 
er tract, the burden was upon plain- 
tiff to identify the land claimed as 
the one hundred seventy-seven acre 
survey. Long v. Shelton, (Tex.Civ. 
App.) 126 S.W. 40. 


[c] Invalidity of defendant’s title. 
—(1) Where plaintiff admits that the 
legal title is in defendant, but avers 
that it is founded on fraudulent con- 
veyances, he cannot rest his case on 
proof of title in himself, but must 
establish the invalidity of defendant’s 
title. Bosse v. Cadwallader, (Tex. 
Civ.App.) 23 S.W. 260 [rev 24 S.W. 
798, 86 Tex. 336]. (2) Plaintiff must 
prove invalidity of deed of trust un- 
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plaintiff’s case,‘7 but when plaintiff has made out 
a prima facie case entitling him to recover the land 
in question, the burden then shifts to defendant to 


rebuttal,t® and the burden is upon 


defendant to establish any matter of affirmative de- 
Thus defendants have the burden of show- 


der which defendant derived property. 
E. Y. Chambers & Co. v. Little, (Tex. 
Civ.App.) 21 S.W.(2d) 17. (3) Where 
defendant has shown title to the land 
by a regular chain of transfers, plain- 
tiffs who attack such title have the 
burden of proof. Ragley-McWilliams 
Lumber Co. v. Davidson, (Tex.Civ. 
App.) 178 S.W. 785. 


[d] Public lands.—Plaintiff has 
the burden of proving: (1) That he 
was an actual settler at the time he 
made his application for state school 
land as an actual settler. Renner v. 
Peterson, (Tex.Civ.-App.) 51 S.W. 867. 
(2) That land awarded or patented as 
vacant was in fact vacant. Wilson v. 
Giraud, (Tex.Civ.App.) 234 S.W. 110 
[conforming to answers 231 S.W. 1074, 
111 Tex. 253]; McKinney v. Baldwin, 
36 S.W. 346, 14 Tex.Civ.App. 12. (3) 
That the trespass complained of was 
committed within the poundary of his 
patent, and outside an older excluded 
patent boundary. Lacy v. Long, 234 
S.W. 724, 192 Ky. 847. (4) The trans- 
fer of a lost certificate. Magee v. 
Paul, 221 S.W. 254, 110 Tex. 470 [an- 
swering questions (Civ.App.) 159 S. 
W. 325, and answers conformed to 
(Civ.App.) 224 S.W. 1118]. (5) That 
requirements of statute as to forfei- 
ture, had been substantially complied 
with by general land office prior to 
award of land claimed to have been 
forfeited. Speed v. Sadberry, (Tex. 
Civ.App.) 1960 S.W. 781. (6) Assign- 
ments of headright certificate alleged 
by him. McCullough v. Randall, 
(Tex.Civ.App.) 158 S.W. 219. 


[e] Heirship.—(1) One claiming 
under an instrument purporting to 
have been made by heirs must prove 
their heirship. Sweeten v. Taylor, 
(Tex.Civ.App.) 184 S.W. 693. McCoy 
v. Pease, 42 S.W. 659, 17 Tex.Civ.App. 
303. (2) A plaintiff, claiming as heir 
must show affirmatively his relation- 
ship and negative the coming into ex- 
istence of other heirs. Steddum v. 
Kirby Lumber Co., (Tex.Civ.App.) 154 
S.W. 273 [rev 221 S.W. 920, 110 Tex. 
513]. (3) One claiming by collateral 
descent must show who was last en- 
titled to the land, and his death with- 
out issue, the line of descent from 
him, and the extinction of all other 
lines of descent which would be pre- 
ferred to the claimant, and the death 
of all intermediate heirs between him- 
self and the ancestor. Gorham v. 


Settegast, 98 S.W. 665, 44 Tex.Civ. 
App. 254. 
[f] Acquiescence in defendant’s 


possession.—It being necessary for 
the plaintiff to allege possession by 
the defendant, the plaintiff is not 
compelled to show that he did not 
acquiesce in such possession. Ameri- 
can Cement Plaster Co. v. Acme Ce- 
ment Plaster Co., (Tex.Civ.App.) 181 
S.W. 257. 


16. Morrow v. Fleming, 69 S.W. 
244, 29 Tex.Civ.App. 547; Clawson vy. 
Williams, 66 S.W. 702, 27 Tex.Civ. 
App. 130; Blume v. Rice, 32 S.W. 
1056, 12 Tex.Civ.App. 1. 


17. Fritsche v. Niechoy, (Tex.Civ. 
App.) 197 S.W. 1017 [dism f w jj]. 


18. Smith v. Gillum, 15 S.W. 794, 
80 Tex. 120; Jones v. Wright, (Tex. 
Civ.App.) 81 S.W. 569 [rev 84 S.W. 
1053, 98 Tex. 457]. 

19. Jones v. Lee, 22 S.W. 386, 
1092, 86 Tex. 25; Irvin v. Johnson, 98 
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ing title in themselves, superior to the legal title 
proved by plaintiff;2° of showing that plaintiff has 
parted with his title to one under whom defendant 
claims,?! of showing facts subordinating plaintiff's 
legal title to their equities;?” of showing irregular- 
ities in a sale under a deed of trust, apparently 
regular, under which plaintiff claims,?* and ordina- 
rily of showing that they purchased for value and 
in good faith;?4+ but the burden is on the party as- 
serting an equitable title to show that the holder 
of the legal title purchased with notice of the equita- 
ble claim, or that he is not a purchaser for value.?® 
Where defendant sets up title to a part of the land, 
to entitle him to affirmative relief he must prove the 
facts constituting this title, and as to such facts 
the burden is upon him;?* and defendants seeking 
affirmative relief against other defendants have the 


S.W. 405, 44 Tex.Civ.App. 436; Bogart 
v. Moody, 79 S.W. 6338, 35 Tex.Civ.App. 
1; Wade v. Boyd, 60 S.W. 360, 24 Tex. 
Civ.App. 492; Silliman v. Thornton, 
30 S.W. 700, 10 Tex.Civ.App. 303; 
Watkins v. Hill, 21 S.W. 874, 2 Tex. 
‘Civ.App. 358. 


fa] Dlustrations.—(1) Where de- 
fendant pleads in reconvention to 
quiet title, in order to obtain affirma- 
tive relief the burden of proof is on 
him to show title in himself, and a 
decree in his favor based upon pre- 
Sumptions which are unsupported by 
any evidence cannot stand. Ballard 
v. Carmichael, 17 S.W. 398, 83 Tex. 
355, 18 S.W. 7384. (2) In an action 
by the owner of the legal title, 
against one claiming an equitable in- 
terest, the burden is on defendant to 
Show that plaintiff was not a pur- 
chaser for value. Hopper v. Tancil, 
(Tex.Civ.App.) 285 S.W. 900 [mod 
(Commn.App.) 3 S.W.(2d) 67]; Cat- 
rett v. J. S. Brown Hardware Co., 
(Tex.Civ.App.) 86 S.W. 1045. (3) 
Where plaintiff claims as a bona fide 
purchaser under a power of sale con- 
tained in a trust deed, and defend- 
ants rely on a parol extension of time 
for the payment of the debt to de- 
feat the sale, notice to plaintiff of 
such extension must be shown. Sil- 
verman v. Landrum, 47 S.W. 404, 19 
Tex.Ciy.App..402. (4) Where defend- 
ant, a municipal corporation, dis- 
claims title but claims an easement, 
plaintiff need not show title in him- 
self, and the burden is on such munic- 
ipality to prove the existence of such 
easement. San Antonio v. Ostrom, 45 
S.W. 961, 18 Tex.Civ.App. 678. (5) 
Where defendant claimed under heirs, 
he was required to prove affirmatively 
extent of interest conveyed by heirs’ 
deed. Kellogg v. Southwestern Lum- 
ber Co. of New Jersey, (Tex.Civ.App.) 
44. S.W.(2d) 742. (6) Burden to 
show that purchaser on partition sale 
was party to mistake whereby part 
of ancestor’s land was omitted from 
pleadings in partition suit was on 
defendant, who relied upon defense of 
mutual mistake. Darden v. Vanlan- 
dingham, (Tex.Civ.App.) 189 S.W. 297. 
(7) If defendants are entitled to re- 
cover the consideration paid for the 
land on an invalid sale by an admin- 
istratrix the burden is on them to 
show the amount of such considera- 
tion. Broocks v. Payne, 124 S.W. 468, 
58 Tex.Civ.App. 513. (8) The burden 
was on defendant to show by a pre- 
ponderance of evidence the existence 
of facts constituting the alleged es- 
toppel relied on as a defense. Organ 
v. Maxwell, (Tex.Civ.App.) 140 S.W. 
255. (9) Where plaintiff filed an 
affidavit charging that a note, deed 
of trust, and indorsements were for- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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main action.?8 


geries, burden rested upon defendant, 
claiming title as owner of the note 
and a trustee’s deed under power of 
sale, to establish genuineness of notes 
and indorsements as against the af- 
fidavit. Rudolph v. Hively, (Tex.Civ. 
App.) 188 S.W. 721. (10) Defendant 
who asserts alienage of an heir under 
whom plaintiff claims must prove 
such fact. Douthit v. Southern, (Tex. 
Civ.App.) 155 S.W. 315. 


[b] Right to possession.—When 
deed from defendant to plaintiff enti- 
tled defendant to retain possession 
for reasonable time, burden rested on 
defendant to show that he could not 
reasonably vacate premises when de- 
manded. Hansen v. Bacher, (Tex.Civ. 
App.) 293 S.W. 628 [rev (Commn. 
App.) 299 S.W. 225]. 


20. Pondrom y. Gray, (Tex.Civ. 
App.) 289 S.W. 79 [rev (Commn.App.) 
298 S.W. 409, mod and reh den 
(Commn.App.) 1 S.W.(2d) 278]; Sil- 


verman v. Harmon, (Tex.Civ.App.) 
250 S.W. 206. 
[a] Title by limitation.—Oral li- 


censee of a party who took posses- 
sion without right or title had the 
burden of showing that its licensor 
acquired . title by limitation. Rio 
Grande & EK. P. R. Co. v. Kinkel, (Tex. 
Civ.App.) 158 S.W. 214. 


[b] Connecting title with sover- 
eignty.—Defendant cannot show title 
from a third person without connect- 
ing such title with the sovereignty 
of the soil. Hamman v. Presswood, 
(Tex.Civ.App.) 120 S.W. 1052. 


21. Lancaster v. Snider, (Tex.Civ. 
App.) 207 S.W..560. 


22. Yates v. Buffalo State Bank, 
(Tex.Civ.App.) 229 S.W., 619. 


23. Mortimer v. Williams, (Tex. 
Civ.App.) 262 S.W. 123; Evants v. 
Erdman, (Tex.Civ.App.) 153 S.W. 


929; Roe v. Davis, (Tex.Civ.App.) 142 
Bran 950 [aff 172 S.W. 708, 106 Tex. 


24. Norville v. Clark, (Tex.Civ. 
App.) 8 S.W.(2d) 327; Wilkerson v. 
Ward, (Tex.Civ.App.) 137 S.W. 158; 
Ross v. Martin, (Tex.Civ.App.) 128 S. 
W. 718 [rev 140 S.W. 432, 104, Tex. 
558, mod 141 S.W. 518, 104 Tex. 558]. 


[a] Under plea of not guilty the 
burden of proof is upon defendant 
claiming to be an innocent purchaser 
for a valuable consideration, without 
notice, to establish that at the time 
a judgment lien was fixed on the land 
in controversy the creditor had no 
notice of an unrecorded mortgage. 
Barnett v. Squyres, (Tex.Civ.App.) 52 
S.W. 612 [rev 54 S.W. 241, 93 Tex. 
193, 77 Am.S.R. 854]. 


his adverse interest and its nature.° 


Undivided interest. One cannot recover by alleg- 
ing and proving that he owns some undivided por- 
tion of the land, without establishing what that por- — 
tion is,?° and plaintiff cannot recover exclusive pos- || 


burden of showing title.27 A defendant bringing — 
a cross action to have the boundary between him and 
plaintiff established must prove the boundaries as) 
alleged, although plaintiff fails to prove title in the 
In Colorado, defendant must prove — 


Burden of proof of bona fide pur-_ 


chase generally see Vendor and Pur- 
chaser [39 Cye 1780-1783]. 


25. Baldwin v. Root, 40 S.W. 3, 90 
Tex. 546; Barnes v. Jamison, 24 Tex. | 
362; Houston Oil Co. of Texas ivag 


Ragley-Saner Lumber Co., 
App.) 196 S.W. 338 [error refused] 


(as to what constitutes an innocent 
purchaser for value without notice); 
Fordtran v. Perry, (Tex.Civ.App.) 60 
Saunders v. Isbeel, 24 S. 


S.W. 1000; 
W. 307, 5 Tex.Civ.App. 513. 5 


#26. Ballard v. Carmichael, 18 S.W. 
734, 83 Tex. 355. 


(Tex.Civ. 


27. Hankins v. Dilley, 

App.) 206 S.W. 549; Keck v. Wood-~ 
eer 116 S.W. 75, 53 Tex.Civ.App. 
2s. Gaffney v. Clark, (Tex.Civ. 
App.) 118 S.W. 606. 3 
29. Wannamaker v. Pendleton, 121. 

P. 108, 21 Colo.App. 209. 


30. Steddum v. Kirby Lumber Co., 
221 S.W. 920, 110 Tex. 513 [rev (Civ. 
App.) 154 S.W. 273]; Gibbs v. Bark- 
ley, (Tex.Commn.App.) 242 S.W. 462 
[rev Barkley v. Gibbs, (Civ.App.) 233 
S.W. 134]; Masterson Irr. Co. v. 
Foote, 
Perkins vy. Davidson, 56 S.W. 121, 23 
Tex:Civy.Appo 31. 


[a] Common source 


vided interest, 
amount of interest to recover against 


one who also has an undivided inter- — 


est, from a common source of title. 
Baldwin v. Goldfrank, 31 S.W. 1064, 
88 Tex. 249; Howard v. Masterson, 
13 S.W. 635, 77 Tex. 41. 


[b] Negativing existence of other 
heirs.—Where plaintiff claimed under 
heir, but failed to establish that there 
were not other heirs, he had only 
proven a right to an undetermined 
interest, and in the absence of proof 
that defendant was a_ trespasser, 
without any title at all, he was not 
entitled to recover the whole or any 
interest. Land v. Banks, 


1 [rev (Civ.App.) 241 S.W. 299]. 
{[c] Insufficient award.—As bur- 


den was on plaintiffs to prove extent 


of interest, where they failed, they 


have no right to complain that in-- 


terest awarded was less than that 
owned. Broom vy. Pearson, (Tex.Civ. 
App.) 200 S.W. 191 ferror refused]. 


31. Steddum v. Kirby Lumber Co., 
221 S.W. 920, 110 Tex. 513 [rev (Civ. 
App.) 154 S.W. 273]; Gibbs v. Bark- 
Re Gerken ane: tee S.W. 462 

rev Barkley v. Gibbs, iv.App.) 
S.W. 134]. Meee 


ee 


(Tex.Civ. — 


(Tex.Civ.App.) 163 S.W. 642; — 


nm of title— 
Where plaintiff claims only an undi- — 
he must prove the |} 


(Tex. — 
Commn.App.) 254 S.W. 786, 30 A.L.R. 


‘| 
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grant,®? but he is not required to locate surrounding 
grants of uncertain description. 


Effect of disclaimer. When defendant disclaims,?+ 
plaintiff need not offer evidence of his title,?> but 
he must show that the land in dispute is not part of 
a tract not disclaimed.?* 


Effect of admissions. The fact that defendant took 

a lease from plaintiff’s devisor to the land in dispute 

is such an admission of plaintiff’s title as will cast 

upon defendant the burden of showing a paramount 

title?” and in Alabama, it has been held that an ad- 

mission that plaintiff is entitled to a certain sum 

as mesne profits, if he obtains judgment, dispenses 

with proof that defendant was in possession at the 

time suit was brought.*§ 


[§ 59] b. Common Source of Title—(1) In Gen- 
eral. As stated elsewhere, when the parties claim 
under a common souree, plaintiff need not deraign 
title back of such common source,*® and it need 
not be shown that the common grantor had title,*® 
but the Texas statute relative to common source of 
title,4 does not change the rule that plaintiff has 
the burden of proving title or right of possession ;*#? 
and to relieve himself from proving a chain of title 
from the sovereignty of the soil, by establishing title 
from a common source, plaintiff must connect him- 
self with the common source by a complete chain 
of title,*? connect defendant’s claim of title with the 


32. Howell v. Ellis, (Tex.Civ.App.) 45. 


201 S.W. 1022; Allen v. Worsham, 
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Hovel v. Kaufman, 
App.) 266 S.W. 858 [aff (Commn.App.) 
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same source,** and show that his title from the 
common source is superior to that of defendant,*® 
or show a prima facie right of recovery;*® and al- 
though evidence offered by plaintiff to prove a com- 
mon source is not evidence for defendant,*7 where 
plaintiff’s evidence in itself shows title in defendants, 
they are entitled to a directed verdict.4® When it 
is shown, however, that both plaintiff and defend- 
ant claim title from a common source, and that of 
the two titles emanating from such source the for- 
mer’s title is the superior one, plaintiff then has a 
right to recover,*® unless defendant shows a title su- 
perior to the common source which he has acquired, 
or, according to some authorities, that the title never 
vested in the common souree,®® or that plaintiffs 
have parted with their title.*+ 


Bona fide purchase by defendant. When plaintiff 
shows title under a deed from the common source 
prior to that under which defendant claims, the bur- 
den is on defendant to show he was an innocent 
purchaser for value.®? 


Identity of land conveyed. Plaintiff’s prima facie 
case is not defeated by showing a senior deed from 
the common source, without showing that the land 
conveyed conflicts with plaintiff’s title,°? but when 
a partial conflict appears, the burden is on plaintiff 
to show what part of the tract claimed is not cov- 
ered by defendant’s deed.*4 


(Tex.Civ. | in trust for him, and after marriage 


he conveyed to plaintiff, and on his 


(Tex.Civ.App.) 49 S.W. 525. 


33. Howell v. Ellis, (Tex.Civ.App.) 
201 S.W. 1022. 


34. See supra § 49. 


35. Tull v. Wilbarger County, 
(Tex.Civ.App.) 36 S.W.(2d) 316. 


36. Johnson v. Martinez, (Tex.Civ. 
App.) 18 S.W.(2d) 925. < 


37. Gourdin vy. Davis, 31 S.C.L. 481, 
45 Am.D. 745. 


38. Samuels v. Findley, 7 Ala. 635. 
39. See supra § 14. 


40. Davis v. Lund, (Tex.Commn. 
App.) 41 S.W.(2d) 57 [rev (Civ.App.) 
26 S.W.(2d) 434]. 


41. See Vernon’s Sayles Civ. St. 
(1914) art. 7749; and supra § 14. 


42. Hovel v. Kaufman, (Tex. 
Commn.App.) 280 S.W. 185 [aff (Civ. 
App.) 266 S.W. 858]. 


43. San Antonio Mach., etc., Co. v. 
Campbell, (Tex.Civ.App.) 110 S.W. 
770. 

44, Hendricks v. Stone, 14 S.W. 
570, 78 Tex. 358; Caruthers v. Had- 
ley, (Tex.Civ-App.) 115 S.W. 80; Hal- 


ley v. Fontaine, (Tex.Civ.App.) 33 S. | 


W. 260. 
[a] Recovery by defendant 
against codefendant. — Defendants, 


not proving title was ever in party | 


under whom they claimed, must, in 
order to recover against codefendant, 
prove opponent’s title was derived 
from same source. Bowlin v. Free- 
Jand, (Tex.Civ.App.) 289 S.W. 721. 


[b] Proof of title by limitation.— 
Where the state was not shown to 
have parted with its title, plaintiff 
-eould not recover on title by limita- 
tions without proving his allegation 
that the parties claimed from a com- 
mon source. Gilbert v. Rankin, 21 $8. 
W. 994, 3 Tex.Civ.App. 78. - 


280 S.W. 185] (holding, also, that if 
defendant appears from plaintiff's 
evidence to have the superior title, 
plaintiff must show that defendant’s 
title, although apparently superior, is 
not); Laidacker v. Palmer, (Tex.Civ. 
App.) 210 S.W. 739 [aff (Commn.App.) 
231 S.W. 362]. 


46. Simmons Hardware Co. Vv. 
Davis, 27 S.W. 62, 87 Tex. 146 [rev 
(Civ.App.) 27 S.W. 426] (where it is 
agreed that both parties claim 
through a common grantor, and plain- 
tiff shows a title in himself under an 
execution sale against such grantor, 
he shows a prima facie right of re- 
covery, and he is not required to show 
the nature of defendant’s title and 
the falsity of it). 


47. See infra § 68. 


48. Pondrom v. Gray, (Tex.Civ. 
App.) 289 S.W. 79 [rev (Commn.App.) 
298 S.W. 409, mod and reh den 
(Commn.App.) 1S.W.(2d) 278]; Hovel 
v. Kaufman, (Tex.Civ.App.) 266 S. 
W. 858 [aff (Commn.App.) 280 S.W. 
185]. ’ 


49. Skidmore v. Smith, 84 S.W. 
1163, 27 Ky.L. 323; Wallace v. Berry, 
18 S.W. 595, 83 Tex. 328; Hendricks 
v. Stone, 14 S.W. 570, 78 Tex. 358; 
Howard v. Masterson, 13 S.W. 635, 
77 Tex. 41; Tapp v. Corey, 64 Tex. 
594; Sellman v. Hardin, 58 Tex. 86; 
Young v. Trahan, 97 S.W, 147, 43 Tex. 
Civ.App. 611; Gilmer v. Beauchamp, 
87 S.W. 907, 40 Tex.Civ.App. 125; 
Wade v. Boyd, 60 S.W. 360, 24 Tex. 
Civ.App. 492; Halley v. Fontaine, 
(Tex.Civ.App.) 33 S.W. 260; Brad- 
ford v. Stoneroad, (Tex.Civ.App.) 33 
S.W. 156; Starr v. Kennedy, 27 S.W. 
26, 5 Tex.Civ.App. 502; Collins v. 
Davidson, 24 S.W. 858, 6 Tex.Civ.App. 
73. 


fa] Equitable title from common 
source.—Where defendant’s grantor 
bought land the title to which was 
taken in name of his intended wife, 


wife’s death leaving children by a 
former marriage surviving, her moth- 
er assumed to convey to defendant, 
defendant had no title from the ecom- 
mon source; but plaintiff had equita- 
ble title, at least, from the common 
source, entitling her to recover. Mor- 
timer v. Jackson, (Tex.Commn.App.) 
Vine 510 [aff (Civ.App.) 155 S.W. 


[b] Title under sheriff’s sale.— 
Plaintiff who showed conveyance 
from the common source to one from 
whom plaintiff claimed title by virtue 
of a sheriff’s sale, cast the burden of 
proof on defendant by introducing the 
order of sale and the sheriff’s return, 
without offering sheriff’s deed in evi- 
dence. Levy v. Persons, (Tex.Civ. 
App.) 145 S.W. 286. 


50. Rice v. St. Louis, etc., R. Co., 
26 S.W. 1047, 87 Tex. 90, 47 Am.S.R. 
72 [aff 24.S.W. 1099, 6 Tex.Civ.App. 
355]; Temple Lumber Co. v. Arnold, 
(Tex.Civ.App.) 14 S.W.(2é) 926; 
Gann v. Roberts, 74 S.W. 950, 32 Tex. 
Civ.App. 561; Gordon v. Hall, 69 S.W. 
219, 29 Tex.Civ.,App. 230; Easterwood 
v. Dunn, 47 S.W. 285, 19 Tex.Civ.App. 
320; Smith v. Davis, 47 S.W. 101, 18 
Tex.Civ.App. 563; West v. Keeton, 42 
S.W. 1034, 17 Tex.Civ.App. 189. See 
Foster v. Johnson, 36 S.W. 67, 89 Tex. 
640 (where the court disposes of an 
analogous question in a partition suit 
by reference to this rule). 


51. Broom v. Pearson, (Tex.Civ. 
App.) 180 S.W. 895 (an action be- 
tween alleged cotenants). 


52. Johns v. Wear, (Tex.Civ.App.) 
230 S.W. 1008 (holding also that a 
recital in the junior deed of payment 
of the purchase money was not evi- 
dence against the prior purchaser). 


53. Masterson Irr. Co. v. Foote, 
(Tex.Civ.App.) 163 S.W. 642. 


54. Masterson Irr. 
supra. 


Co. v. Foote, 


1186 [63 C.J.] 


Power of attorney of grantor. It will be presumed 
that the common grantor, who conveyed as attorney 
in fact, had a power of attorney in the absence of 
contrary proof.°® 


[§ 60] (2) Outstanding Title. In North Carolina, 
defendant cannot defeat plaintiff's recovery, when 
the parties claim under a common source, by showing 
an outstanding title with which he has no connec- 
tion;5* but while there are cases, some comparatively 
recent, stating this as the rule in Texas,°* the true 
rule in Texas seems to be that defendant need not 
show any connection with the outstanding title if 
he shows affirmatively that such title never vested in 
the common source.®® One party cannot, however, 
defeat a recovery by the other by merely showing 
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T§§ 59-6: 
common source had title, and had acquired all out- 
standing titles. This presumption, however, pre- 
vails only where the titles are not fully developed — 
by the evidence.*? The party seeking to show an 
outstanding title has also the-burden of showing that |/ 
it is valid and superior to the common title.°* So, — 
also, a party seeking to show a superior title in him- || 
self independent of that from the common source, — 
must show that the common source was without ti- 
tle.64 Proof that defendants are claiming under a_ 
deed from third persons, not shown to have had title || 
or prior possession, does not defeat plaintiff’s prima |, 
facie case under the common source.®° i 


[§ 61] 2. Admissibility’°—a. In General. Sub- 


that a person other than the common grantor at 
one time held title, without showing at least prima 
facie that the common grantor was without title,°® 
or did not acquire the outstanding title,®° as proof 
of common source raises a presumption that the 


55. Woodward v. Ross, (Tex.Civ. 

' App.) 153 S.W. 158 (defendant, to de- 

feat a recovery by plaintiff holding 

superior title from the common 

source, must show the absence of a 
power of attorney). 


56. Christenbury v. King, 85 N.C. 
229; Caldwell v. Neely, 81 N.C. 114. 


57. Cooke v. Avery, 13 S.Ct. 340, 
147 U.S. 375, 37 L.Ed. 209; Spencer 
v. Levy, (Tex.Civ.Apev.) 173 S.W. 550; 
Wright v. Giles, 129 S.W. 1163, 60 Tex. 
Civ.App. 550; Pfouts v. Thompson, 
(Tex.Civ.App.) 27 S.W. 904; Dycus v. 
Hart, 21 S.W. 299, 2 Tex.Civ.App. 
354. 


58. Rice v. St. Louis, etc., R. Co., 
26 S.W. 1047, 87 Tex. 90, 47 Am.S.R. 
72 [aff 24 S.W. 1099, 6 Tex.Civ.Anp. 
3551; Caruthers v. Hadley, (Tex.Civ. 
App.) 1384 S.W. 757. ; 


59. Rice v. St. Louis, ete., R. Co., 
26 S.W. 1047, 87 Tex. 90, 47 Am.S.R. 
72 [aff 24 S.W. 1099, 6 Tex.Civ.App. 
355]; Plummer v. Marshall, 126 S. 
W. 1162, 59 Tex.Civ.App. 650; Long 
v. Shelton, (Tex.Civ.App.) 126 S.W. 
40; Cocke v. Texas, ete, R. Co., 103 
S.W. 407, 46 Tex.Civ.App. 363 [dist 
are v. Lewis, (Civ.App.) 81 S.W. 
1034]. 


[a] Claim under titie.—In order 
to show a superior, outstanding title 
back of the common source, it must 
be shown that the common source 
did not claim under the title which is 
claimed to be the outsanding title. 
Tiemann v. Cobb, 80 S.W. 250, 35 Tex. 
Civ,App. 289. 


60. McBride v. Loomis, (Tex. 
Commn.App.) 212 S.W. 480 [rev (Civ. 
App.) 170 S.W. 825]; Southwestern 
Lumber Co. of New Jersey v. Evans, 
(fTex.Civ.App.) 275 S.W. 1078; Camp- 
bell v. McLoughlin, (Tex.Civ.App.) 
270 S.W. 257 [rev (Commn.App.) 280 
S.W. 189]. 


61. Rice v. St. Louis etc., R. Co., 
26 S.W. 1047, 87 Tex. 90, 938, 47 Am. 
S.R. 72 [aff 24 S.W. 1099, 6 Tex.Civ. 
App. 355]; McBride v. Loomis, (Tex. 
Commn.App.) 212 S.W. 480 [rev (Civ. 
App.) 170 S.W. 825]; Temple Lumber 
Co. v. Arnold, (Tex.Civ.App.) 14 S.W. 
(2d) 926; Caruthers v. Hadley, (Tex. 
Civ.App.) 134 S.W. 757. 


“Evidence that the defendant 
claims title under the common gran- 
tor is prima facie proof that such 
grantor had the title at the time he 
undertook to convey the right which 


For later cases, developments and changes in the law see Annotations, same title and section number. 


thereto.®8 


the defendant claims; and _ this 
necessarily involves the assumption 
that he had acquired the title of all 
previous owners. The rule as to 
proof of common source means this, 
if it means anything. The rule is 
statutory in this state; and to permit 
a defendant to defeat its operation 
by showing the naked fact that previ- 
ous to the time the grantor undertook 
to convey, Some third party had the 
title, would render it nugatory.” 
Rice v. St. Louis etc., R. Co., supra. 


[a] Scope and effect of presump- 
tion.—The presumption that the com- 
mon source owned all titles relates 
to “title,” as distinguished from mere 


claim. Temple Lumber Co. v. 
ate (Tex.Civ.App.) 14 S.W.(2d) 
926. 

{b] Beacquisition of title parted 


with.—There is no presumption that 
the common grantor reacquired title 
after a conveyance by him, or that 
the conveyance was a deed of trust, 
although those claiming under a sub- 
sequent conveyance by such grantor 
had long paid taxes, looked after 
squatters and the like. Ryle v. 
Davidson, (Tex.Civ.App.) 116 S.W. 
823 [certified questions answered 115 
S.W. 28, 102 Tex. 227, rev Davidson 
v. Ryle, 124 S.W. 616, 103 Tex. 209, 
reh den 125 S.W. 881, 103 Tex. 209]. 


62. Campbell v. McLoughlin, (Tex. 
Civ.App.) 270 S.W. 257 [rev (Commn. 
App.) 280 S.W. 189] (holding that 
where plaintiffs traced their title 
back through common source to state, 
burden was on them to show that 
common source owned superior title 
and had acquired all outstanding 
titles). 


[a] Presumption yields to evi- 
dence.—Mere presumption that com- 
mon source had title yields to facts 
showing such source did not have 
title when he Qied. Matthews v. 
Houston Oil Co. of Texas, (Tex.Civ. 
App.) 299 S.W. 450. 


lands. Lamar County v. Talley, ) 
63. Southwestern Lumber Co. of | (Tex.Civ.App.) 94 S.W. 1069. (6) 
New Jersey v. Evans, (Tex.Civ.App.) | Petition in another action, admissible _ 
275 S.W. 1078. besa wees Ae igen claim to 

other land, defeating claim to land 
64. Long v. Shelton, (Tex.Civ.|in controversy. Smith v. Estill, 28 
App.) 155 S.W. 945; Roberts v.|S.wW. 801, 87 Tex. 264. (7) Parol pare 


Blount, (Tex.Civ.App.) 120 S.W. 938. 


65. Temple Lumber Co. v. Arnold, 
(Tex.Civ.App.) 14 S.W.(2d) 926, 928. 


“Proof that third parties were 
claiming the land under deeds and 
transferred this claim to defendant, 


x 


ject to the general rules as to relevancy, competency, - 
and materiality of evidence, which obtain in civil ac- — 
tions generally,®7 any evidence is admissible in an | 
action of trespass to try title which tends to prove © 
or disprove plaintiff’s case or defendant’s defense 
Thus when such facts were involved, evi- _ 


and that defendant was asserting an : 


independent claim thereunder, with- 
out showing prior possession under 


such a claim, is not proof of title, 
and does not rebut plaintiff’s prima | 
Ife 
we are correct in what we have said — 
—and we do not think the authorities | 


facie case under common source. 


can be otherwise construed—then ap- 


pellant, by claiming under deeds out- | 


side of and not connected with the 
common source, did not make an is- 
sue against the common source title. 


We think proof of this claim without _ 
connecting it with the original gran- © 
tee, or without showing prior posses-_ 
sion thereunder, was merely proof of || 
with no | 
Temple Lumber Co, y. — 


extraneous circumstances, 
legal effect.” 
Arnold, supra. 


66. Evidence admissible 
pleadings see supra §§ 54—56. 


Evidence admissible under abstract 
see supra § 40. 


67. Sée Evidence § 89 et sea. 


68. See cases 
and §§ 62-65. 


[a] 
(1) 
that plaintiff was a mere figurehead, 
and cross defendant the real party in 
interest. Jinks v. Moppin, (Tex.Civ. 
App.) 80 S.W. 390. (2) 
Spanish grant, on issue of forgery of 
deed. Mardes v. Meyers, 28 S.W. 693, 
8 Tex.Civ.App. 542. (3) 
line by surveyor, and recognition by 
adjoining proprietors, to support de- 
fenses of title in defendant or out- 
standing title. Meriwether vy. 
Fe (Tex.Civ.App.) 25 S.W. 1100. 
with other corners called for, before 
papers showing calls were introduced. 
Boydston v. Sumpter, 14 S.W. 996, 78 
Tex. 402. (5) Different location and 
survey, to show county abandoned 
and floated original location of school 


tition making same disposition as de- 
cree introduced. Warren v. Frede- 
ricks, 18 S.W. 648, 76 Tex. 647. (8) 
Evidence of a former contract for an 


interest in the land, which was ac- | 


cidentally destroyed. Chamberlain v. 
Boon, 12 S.W. 727, 74 Tex. 659. 


infra this section, — 


Evidence held admissible.— 
Evidence to support allegation © 


Finding of corner corresponding ~ 


under | 


As- | 


Custody of || 


Running of |) 
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§ 61] 


dence has been held admissible as tending to prove 
or disprove notice®® or purchase in good faith,7° 
identity of the land,’ existence of a conveyance or 
transfer,’? assertion of right or claim,7? recogni- 
tion of another’s title’* or claim under him,?® estop- 
pel,‘® possession of the land,’? partition of land,*§ 
invalidity of a sale by the state,*® or status of prop- 
erty as separate or community property.®° 
agreement for the location of a land certificate for 


General reputation of _plaintiff’s 
predecessor as a forger of land titles. 
Loring v. Jackson, 95 S.W. 19, 43 
Tex.Civ.App. 306... (10) Attorney’s 
mode of doing business, his participa- 
tion in suit without mentioning pay- 
ment of lien, and admission of wit- 
ness that lien was in force, to rebut 
evidence of payment. Dwyer v. Rip- 
petoe, 10 S.W. 668, 72 Tex. 520. (11) 
Testimony objected to as hearsay, to 
show plaintiff's knowledge of third 
person’s consent to execution of quit- 
elaim deed. Bender v. Brooks, 130 S. 
W. 6538, 61 Tex.Civ.App. 464 [on re- 
mand after answer to certified ques- 
tion 127 S.W. 168, 103 Tex. 329, Ann. 
Cas.1913A 559]. (12) Evidence that 
land allotted in partition to plaintiff 
was absorbed by conflict. Robertson 
v. Talmadge, (Tex.Civ.App.) 174 S.W. 
627 [rev Wright v. Robertson, 
(Commn.App.) 213 S.W. 255]. (138) 
Recollection of witness as to trans- 
fer of vendor’s lien notes. Etheridge 
v. Campbell, (Tex.Civ.App.) 179 S.W. 
1144 [rev (Commn.App.) 215 S.W. 
441]. (14) Oral agreement for recon- 
veyance, as showing authority of trus- 
tee to reconvey. King v. Lane, (Tex. 
Civ.App.) 186 S.W. 392 [error re- 
fused]. (15) Parol evidence to estab- 
lish resulting trust. Miller v. Miller, 
(Tex.Civ.App.) 285 S.W. 8387. (16) 
Husband’s reason for taking title, in 
plaintiff's name, and plaintiff’s knowl- 
edge that land was purchased as 
homestead on issue of trust. Miller v. 
Miller, supra. (17) Occupancy of 
jands at time of proceedings in Mexi- 
can court to acquire title to land, 
which, by reason of changes in river 
was at one time in Mexico and at an- 
other time in Texas. San Lorenzo 
Title & Improvement Co. v. Caples, 
(Tex.Civ.App.) 48 S.W.(2d) 329. (18) 
Possession of person before defendant 
acquired land admissible when posses- 
sion was relied on as acceptance of 
defendant’s offer to sell. Lester v. 
Hutson, (Tex.Civ.App.) 167 S.W. 321. 
(19) Evidence that certain person did 
not get possession because one under 
whom defendant claims, was in pos- 
session under lease from _ plaintiff’s 


grantor. Crafts v. McAllen, (Tex. 
Civ.-App.) 196 S.W. 729 [error re- 
fused]. (20) Evidence that gran- 


tor’s agent knew grantee was in pos- 
session, and had inclosed and im- 
proved land, admissible on issue of 
misdescription in deed. Isaacks v. 
Wright, 110 S.W. 970, 50 Tex.Civ.App. 
312. 


69. See cases infra this note. 


[a] Evidence held admissible.— 
(1) Notoriety of claim. Wilson v. 
Williams, 25 Tex. 54; Berry v. House, 
21 S.W. 711, 1 Tex.Civ.App. 562. (2) 
Defendant’s possession, claim of own- 
ership, and ouster by a writ of se- 


questration. Latta v. Wiley, (Tex. 
Civ.App.) 92 S.W. 433. (3) Value 
of the land. Huff v. Maroney, 56 S. 
W. 754, 23 Tex.Civ.-App. 465. (4) 


Warning to judgment creditor not to 
improve the property because the 
judgment was obtained by _ fraud. 
Heidenheimer v. Loring, 26 S.W. 99, 
6 Tex.Civ.App. 560. 


70. Lee v. Wysong, 128 F. 833, 63 
C.C.A, 483. 
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An 


admissible.®4 


[a]~ When evidence inadmissible. 
—Where defendants purchased from 
one without title, but having same 
name aS owner, evidence that pur- 


chase was for value, in good faith, ’ 


and without notice, was inadmissible. 
Pendleton v. Robertson, (Tex.Civ. 
App.) 32 S.W. 442. 


71. See cases infra this note. 


[a] Evidence held admissible.— 
(1) Evidence to identify land as that 
involved in probate proceedings un- 
der which defendant claimed. Hanks 
v. Hamman, (Tex.Civ.App.) 282 S.W. 
935. (2) Evidence tending to identi- 
fy land described in deeds under 
which plaintiff claimed title as land 
described in complaint, Cox v. Hyatt, 
160 S.E. 491, 201 N.C. 828. 


72. See cases infra this note. 
[a] Evidence held admissible.— 
(1) Testimony of party as to the 


execution and loss of a deed under 
which he claims. Bayne v. Denny, 
52 S.W. 983, 21 Tex.Civ.App. 435. (2) 
Circumstantial evidence. Baldwin v. 
McCullough, (Tex.Civ.App.) 146 S.W. 
203. (8) Acts and declarations of 
alleged grantor. Walker v. Pittman, 
46 S.W. 117, 18 Tex.Civ.App. 519. (4) 
Failure of those in plaintiff's chain 
of title to claim title, though plain- 
tiff had not known of his predeces- 
sor’s title. Texas Tram, etc., Co. v. 
Gwin, (Tex.Civ.App.) 52 S.W. 110. 
(5) Talk in family that defendant’s 
grantor had acquired the title of his 
brothers. Le Blanc v. Jackson, (Tex. 
Civ.App.) 161 S.W. 60 [aff in part and 
rev in part (Commn.App.) 210 S.W. 
687]. (6) Conveyances, possession, 
and payment of taxes on other land 
covered by the certificate claimed to 
have been conveyed. Baldwin v. Mc- 
Cullough, supra. (7) Evidence that 
deed under which defendant formerly 
claimed was a forgery, admissible to 
rebut evidence of execution of alleged 
lost deed under which he was subse- 
quently claiming. Rice v. Taliaferro, 
(Tex.Civ.App.) 156 S.W. 242. 


[b] Evidence held inadmissible.— 
(1) Evidence of conversations be- 
tween a subsequent grantee and her 
husband, and statements by the hus- 
band. Carlisle v. Gibbs, 98 S.W. 192, 
44 Tex.Civ.App. 189. (2) Assertion 
of ownership, unacéompanied by long 
continued possession. Herndon v. 
Davenport, 12 S.W. 1111, 75 Tex. 462. 


73. See cases infra this note. 


[a] Evidence held admissible. 
(1) Void appointment, as adminis- 
trator of defendant’s predecessor, of 
pérson from whom locator of certifi- 
cate received it. Byers v. Wallace, 28 
S.W. 1056, 29 S.W. 760, 87 Tex. 503. 
(2) Evidence that plaintiffs by their 
acts had for many years asserted 
title, and had conveyed it by deeds 


of trust. Pope v. Riggs, (Tex.Civ. 
App.) 43 S.W. 306. 

74, Lester v. Hutson, (Tex.Civ. 
App.) 167 S.W. 321. 

75. Miller-Vidor Lumber Co. v. 
Schreiber, (Tex.Civ.App.) 298 S.W. 
154. 

76. Vann v. Denson, 120 S.W. 1020, 


56 Tex.Civ.App. 220 (evidence that 
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an interest in the land is admissible against the heirs 
of a party thereto,*! and a verbal partition between 
those under whom all parties claim is admissible as 
an admission,*? and declarations by plaintiff that he 
bid the land in at an executor’s sale for defendant’s 
father are admissible in evidence against him.** 
Likewise evidence which does not tend to prove or 
disprove plaintiff’s case or defendant’s defense is in- 
Thus evidence has been held inad- 


defendants, knowing their mother had 
traded the land to plaintiff, had joined 
in conveyance of the land received). 


77. Field v. Field, 87 S.W. 726, 39 
Tex.Civ.App. 1 (evidence that wit- 
nesS was picking cotton on the land 
when citation was served on him). 


[a] Adverse possession. — Where 
plaintiff claimed by adverse posses- 
sion, a lease from defendant record 
Owner to _ party occupying part of 
land is admissible. Pate v. Gallup, 
(Tex.Civ.App.) 195 S.W. 1151. 


78. Long v. Long, 70 S.W. 587, 30 
Tex.Civ.App. 368 (statements by 
plaintiff admissible to show parol par- 
tition as alleged by defendant). 


79. Jones v. Wright, (Tex.Civ. 
App.) 92 S.W. 1010 (evidence of in- 
habitability of house on land sold 
to defendant as actual settler, and as 
to defendant’s residence elsewhere). 


80. Barrett v. Eastham, 67 S.W. 
198, 28 Tex.Civ.App. 189 (evidence as 
to how land was paid for); Gibson v. 
Brown, (Tex.Civ.App.) 24 S.W. 574. 


81. Harris v. Nations, 15 S.W. 262, 
79 Tex. 409. 


82. Zarate v. Villareal, 
App.) 155 S.W. 328. 


83. Guest v. Guest, 12 S.W. 831, 74 
Tex. 664. 


Admissibility generally of party’s 
declarations as evidence against him 
see Evidence §§ 323-509. 


84. See cases infra this note. 


[a] Evidence held inadmissible.— 
(1) Evidence of lessee’s willingness 
to surrender possession, plaintiff’s 
agreement to pay for his improve- 
ments, and lessor’s failure to accord 
lessee privilege of buying, inadmissi- 
ble against lessor’s grantee. David- 
son v. Wallingford, 32 S.W. 1030, 88 
Tex. 619. (2) Evidence that survey 
was made under different certificate 
from that on which patent was based. 
Styles v. Gray, 10 Tex. 503. (3) Evi- 
dence that common grantor refused 
to accept purchase money before it 
was due, issue being as to his repre- 
sentations concerning land conveyed. 
Mars v. Morris, 106 S.W. 430. 48 Tex. 
Civ.App. 216. (4) Whether land was 
homestead immaterial when issue was 
as to delivery of deed. Broom vy. Her- 
ring, 191 S.W. 1023, 45 Tex.Civ.App. 
653. (5) Evidence that witness had 
never authorized plaintiffs to use 
fence in enclosing their land. Staley 
v. Stone, 92 S.W. 1017, 41 Tex.Civ. 
App. 299. (6) When plaintiff claimed 
there was no partition of land, but 
only of rents, evidence as to his inten- 
tion in partitioning rents was imma- 
terial. Long v. Long, 70 S.W. 587, 30 
Tex.Civ.App. 368. (7) Where plaintiff 
was innocent purchaser without no- 
tice of a prior deed if his deed was 
genuine, evidence concerning such 
prior deed was irrelevant. Loring v. 
Jackson, 95 S.W. 19, 43 Tex.Civ.App. 
306. (8) Evidence that plaintiff suf- 
fered from serious mental aberration 
for several years is immaterial. Stith 
v. Moore, 95 S.W. 587, 42 Tex.Civ. 
App. 528. (9) Hvidence that defend- 
ants secured opinion on title before 
purchasing land is irrelevant and im- 
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missible when it related to land other than that in 
controversy,®®> or to a transaction not relating to 
the land,’* or raised issues with persons not par- 
When there is no issue of limitations or 
bona fide purchase, evidence of payment of taxes is 
immaterial,®® and evidence that plaintiff has not 
paid taxes on the land since the commencement of 
: In Alabama, evidence 
of what plaintiff gave for the land is inadmissible 
on the question of damages,®° as is evidence of its 
Where plaintiff parted with his title to 
the land after the commencement of the action, evi- 
dence offered for the benefit of the purchaser, is not 
Evidence has been held inadmissible 
when rendered immaterial by some proven fact,°* 
by the proper exclusion of other evidence,®* by the 
failure to prove some other fact,®® by the failure 
of the opposite party to prove the fact sought to 


ties.87 


the action, is inadmissible.*® 
value.?! 


admissible.?? 


material. Miller-Vidor Lumber Co. v. 
Schreiber, (Tex.Civ.App.) 298 S.W. 
154. (10) Evidence as to terms upon 
which plaintiff purchased the prop- 
erty was immaterial. Delta Land & 
Timber Co. v. Spiller, (Tex.Civ.App.) 
216 S.W. 414. ‘ 


85. Barth v. Green, 15 S.W. 112, 78 
Tex. 678; Ft. Worth & D. C. Ry. Co. v. 
Southern Kansas Ry. Co. of Texas, 
(Tex.Civ.App.) 151 S.W. 850; Staley 
v. Stone, 92 S.W. 1017, 41 Tex.Civ.App. 
299; Pope v. Riggs, (Tex.Civ.App.) 
43 S.W. 306. 


[a] Possession of other land.— 
Evidence that defendant was in pos- 
session of adjoining land not included 
in the controversy was inadmissible. 
White v. Kingsbury, 14 S.W. 201, 77 
Tex. 610. 


86. Beall v. Chatham, (Tex.Civ. 
App.) 117 S.W. 492 (evidence that at- 
torneys claiming under one of two 
deeds from same grantor, had, in un- 
related matter, represented person 
claiming under the other). 


87. Peveto v. Richardson, (Tex. 
Civ.App.) 38 S.W.(2d) 133; McGill v. 
Sites, 118 S.W. 220, 54 Tex.Civ.App. 
262. 


8s. Beall v. Chatham, 
App.) 117 S.W. 492. 


89. Texas Tram, etc., Co. v. Gwin, 
67 S.W. 892, 68 S.W. 721, 29 Tex.Civ. 
App. 1. 

90. Love v. Powell, 5 Ala. 58. 

91. Bullock v. Wilson, 5 Port. 
(Ala.) 338 (inadmissible on either di- 
rect or cross examination). 


(Tex.Civ. 


92. Smith v. Olsen, (Civ.App.) 44 
S.W. 874 [rev 46 S.W. 631, 92 Tex. 
181]. 


93. Mangum v. Kenley, (Tex.Civ. 
App.) 145 S.W. 316 (proof of posses- 
sion of plaintiffs’ ancestor immaterial 
when they had proved a patent from 
the state). . 


94. See cases infra this note, 


[a] Evidence properly excluded.— 
(1) Where defendant’s application to 
purchase school land was properly 
excluded as invalid, evidence of his 
obligation to pay and of payment and 
settlement was also properly exclud- 
ed. Goethal v. Read, 81 S.W. 592, 35 
Tex.Civ.App. 461. (2) Where the 
court properly excluded a. certified 
eopy of the deed without which plain- 
tiffs would fail their other evidence 
was properly excluded as being im- 
material. Emory v. Bailey, (Tex.Civ. 
App.) 181 S.W. 831 [rev 234 S.W. 660, 
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a stipulation.®§ 


eral, 


. 1 + 9 
proceedings. 


111 Tex. 337]. 


95. Sebastian v. Martin Brown Co., 
12 S.W. 986, 75 Tex. 291 (evidence to 
show defendant claimed title from 
common source irrelevant, when no 
evidence was offered to show inferior- 
ity of the title so claimed). 


96. Humble Oil & Refining Co. v. 
yOneeN: (Tex.Civ.App.) 38 S.W. (2d) 


97. Pearce v. Heyman, (Tex.Civ. 
App.) 158 S.W. 242 (evidence of in- 
tent to convey half-interest only in- 
admissible when court construed deed 
as only conveying such interest). 


98. Adams v. Wm. Cameron & Co., 
(Tex.Civ.App.) 161 S.W. 417. 


99. See Evidence §§ 1219-1379. 


1. ‘Dotson v. Moss, 58 Tex. 152 
(evidence of plaintiff's knowledge of 
deed to third person inadmissible as 
attempt to prove outstanding title by 


Lae: Darst v. Trammel, 27. Tex. 
129. 
2. See Evidence §§ 1380-1729. 


8. Davidson v. Pickard, (Tex.Civ. 
App.) 56 S.W. 608 (evidence that 
grantor stepped off certain distance 
to a stake not called for in field 
notes), 


4 See cases infra this note. 


[a] MTlustrations.—(1) Evidence 
that plaintiff offered to purchase a 
deed from defendants is inadmissible, 
being a mere attempt to remove a 
possible cloud. Zimmerman y. Baugh, 
(Tex.Civ, App.) 161 S.W. 948. (2) Evi- 
dence that plaintiff's grantor attempt- 
ed to get defendant to execute a deed 
to him, was admissible, if at.all, mere- 
ly on question of notice of defend- 
ant’s claim. Robertson v. Hefley, 118 
S.W. 1159, 55 Tex.Civ.App. 368. 


Offers of compromise generally see 
Evidence §§ 347-351. 


5. See Evidence § 89 et seq. 
6 See Evidence §§ 900-1218. 


7. Lee v. Wysong, 128 F. 883, 63 
C.C.A. 483; Mackay v. Armstrong, 19 
S.W. 463, 84 Tex. 159; Richardson v. 
Pavell, 19 S.W. 262, 83 Tex. 588; Edens 
v. Simpson, (Tex.) 17 S.W. 788; Park 
v. Glover, 23 Tex. 469; Bracken v. 
Bounds, (Tex.Civ.App.) 70 S.W. 326 
Lrev 71 S.W. 547, 96 Tex. 200]; Karnes 
v. Butler, (Tex.Civ.App.) 62 S.W. 950; 
McCoy v. Pease, 48 S.W. 208, 19 Tex, 
Civ.App. 657; Atwell v. Watkins, 36 
S.W. 1038, 138 Tex.Civ.App. 668. 


[a] Evidence held admissible.— 
(1) To support allegation of plaintiff, 


be disproved,®® or by the cour't’s construction of © 
an instrument;®* or where it was in conflict with 


(9g 61-62 | 


Under the rule requiring the pro- — 


duction of the best evidence,®® parol evidence is not 
admissible to show an outstanding title; and un- 
der the principle excluding parol evidence to vary — 
a writing,” parol evidence in conflict with the calls_ 
of a deed has been held inadmissible.* ; 
attempt to remove a possible cloud from his title is 
inadmissible against him.* ES 


[§ 62] b. Documentary Evidence—(1) In Gen- — 
Under and subject to the general principles 
relating to relevancy, competency, and materiality,” 
‘documentary evidence® is admissible to prove facts 
in issue in actions of trespass to try title.’ 
ments that have been held to be within this rule, 
among others,* are grants, patents, and land office 
This rule has been held to apply 


a county, that land was sold at pri- 


vate, instead of public, sale, as re- . 


quired by law, application asking for 
the sale was admissible. Llano Coun- 
af v. Johnson, (Tex.Civ.App.) 29 S.W. 


delivery of the certificate to the sign- 


er were admissible to show the his- — 


tory of the certificate. Estell vy. Kir- 
by, (Tex.Civ.App.) 48 S.W. 8. 
econtroller’s certificate showing the 
rendition of the land for taxes to de- 


fendants, and that it was not rendered — 


by plaintiff or those under whom he 


claims, is admissible to prove own- — 


ership. Hirsch v. Patton, 108 S.W. 
1015, 49 Tex.Civ.App. 499. 


[b] Evidence held inadmissible.— 
(1) Application for loan in which ap- 


plicant stated he was owner of land © 


was inadmissible against one claim- 
ing title against such applicant. At- 
well v. Watkins, 36 S.W. 103, 13 Tex. 
Civ.App. 668. (2) To support city’s 
contention that land was street, pe- 
tition of citizens for removal of fence 
was inadmissible. San Antonio v. 


Rowley, (Tex.Civ.App.) 106 S.W. 7538. — 


(3) Affidavit that a certain deed in 
defendant's chain of title is a forgery, 
which affidavit was made under the 
statute for the purpose of requiring 
defendants to prove execution of the 
deed, is not admissible. Snydor v. 


Texas Sav., etc., Inv. Assoc., 94 S.W.. 


451, 42 Tex.Civ.App. 138. 


8. See cases supra note 7; and in- 
fra §§ 63-65. 


9. Ballard v. Carmichael, 18 S.W. 
734, 83 Tex. 355; Jobe v. Ollre, 15 S. 
W. 1042, 80 Tex. 185; Capps v. Terry, 
13 S.W. 52, 75 Tex. 391; Cook v. Den- 
nis, 61 Tex, 246; Chambers v. Fisk, 
22 Tex. 504; Jones v. Menard, 1 Tex. 
771; Fields v. Burnett, 108 S.W. 1048, 
49 Tex.Civ.App. 446; 
Simmonds, 79 S.W. 630, 35 Tex.Civ. 


App. 151; Ward v. Cameron, (Tex.Civ. 


App.) 76 S.W. 240 [aff 80 S.W. 69, 97 
Tex. 466]; Lynch v, Pittman, 73 S.W. 
862, 31 Tex.Civ.App. 5538; Collier v. 
Couts, (Tex.Civ.App.) 45 S.W. 485 
[rev 47 S.W. 525, 92 Tex. 234]; Bald- 
win v. Roberts, 36 S.W. 789, 13 Tex. 
Civ.App. 563; Walker vy. Peterson, 
(Tex.Civ.App.) 33 S.W. 269; Olcott v. 
Ferris, (Tex.Civ.App.) 24 S.W. 848; 
Busk v. Lowrie, (Tex.Civ.App.) 22 S, 
W. 414 [rev 23 S.W. 983, 86 Tex. 128]. 


[a] Evidence held admissible.— 
(1) Patent under which plaintiff 
claims is admissible as evidence of 
the genuineness of the certificate on 
which it issued. Kimbro v. Hamil- 


ton, 28 Tex. 560. (2) A transfer of — 


For later cases, developments and changes in the law see Annotations, same title and section number. 


A party’s 


4 


Docu- 


(3) A 


Simmonds v. 


(2) Deed reciting conveyance of _ 
land certificate and receipt reciting - 


ee i 


Visannene eceainconiabeaer trier 


also to tax deeds,!° surveyor’s field notes, maps, 
: and exemplifica- 
tions, transcripts, and certified copies.!3 
plaintiff may give in evidence a notice served by 
him on defendant, apprising him of his title and of 
his intention to claim rent to fix the date when rent 
Defendant’s abstract of title is ad- 
missible against him to show common source of 
title,*® and instruments executed or approved by 
a party'® or contradicting a party’s testimony,?? 
have been held admissible against such party. Under 
the Texas statute, certified copies of deeds must be 
filed three days before trial, and notice of the fil- 
ing must be given to the adverse party;'® and, when 


and plats,'! official records,?2 


commences.14 


the statute is not complied with, 


a land certificate, though not a link 
in the chain of title, is nevertheless 
admissible when referred to in a deed 
of partition and necessary to show 
what land was partitioned to each 
transferee. Talbert v. Dull, 8 S.W. 
530, 70 Tex. 675. (3) Title emanating 
from state of Texas at time when 
land, affected by changes in boundary 
river, lay in Texas, was properly ad- 
mitted. San Lorenzo Title & Im- 
provement -Co. v. Caples, (Tex.Civ. 
App.) 48 S.W.(2d) 329. 


[b] Evidence held inadmissible.— 
Conveyances of certificates of claims 
for bounty land cannot be received 
as evidence of right or title, with- 
out evidence that they have been pre- 
sented to the commissioner of claims 


for registration and approval. Peck 
v. Moody, 23 Tex. 93. 
10. Schleicher v. Gatlin, 20 S.W. 


120, 85 Tex. 270; Garner v. Lasker, 
9 S.W. 332, 71 Tex. 431; Eels v. Blair, 
(Tex.Civ.App.) 60 S.W. 462; De Gar- 
a v. Lozano, (Tex.Civ.App.) 54 S.W. 
280. 


11. Keenan v. Keenan, 41 S.C.L. 
345; Tucker v. Smith, 3 S.W. 671, 68 
Tex. 473; Taylor v. Burke, 1 S.W. 910, 
66 Tex. 643; Kimbro v. Hamilton, 28 
Tex. 560; Logan v. Robertson, (Tex. 
Civ.App.) 83 S.W. 395 [rev 86 S.W. 
746, 99 Tex. 138]; Yeary v. Crenshaw, 
70 S.W. 579, 30 Tex.Civ.App. 399; 
Pardee v. Adamson, 46 S.W. 43, 19 


Tex.Civ.App. 263. 


[a] Maps.—(1) A map filed in the 
land office, some time after surveys 
were made in 1856 and 1858, showing 
that the boundaries coincided, is ad- 
missible to show there was no vacant 
land between such surveys. Antone 
vy. Hoffman, (Tex.Civ.App.) 256 S.W. 
656. (2) A levy map made and filed 
in 1896 was not admissible to limit 
deed executed in 1889. Morse’s Heirs 
vy. Williams, (Tex.Civ.App.) 142 S.W. 
1186. 


[b] Field notebook admitted by 
agreement of parties, so far as it re- 
lated to certain surveys, should have 
peen considered by the court in pass- 
ing on the issues. Crews v. Powers, 
(Tex.Civ.App.) 184 S.W. 363. 


12. Whitaker v. Browning, (Tex. 
Civ.App.) 155 S.W. 1197; Jones v. 
Wagener, (Tex.Civ.App.) 141 S.W. 280. 


13. Bullock v. Wilson, 5 Port. 
(Ala.) 338; Mackay v. Armstrong, 19 
S.W. 463, 84 Tex. 159; Capps v. Terry, 
13 S.W. 52, 75 Tex. 391; Simmonds 
v. Simmonds, 79 S.W. 630, 35 Tex.Civ. 
App. 151; Karnes v. Butler, (Tex.Civ. 
App.) 62 S.W. 950; Barton v. David- 
son, (Tex.Civ.App.) 45 S.W. 400; Bosse 
y. Cadwallader, (Tex.Civ.App.) 23 S. 
W. 260 [rev 24 S.W. 798, 86 Tex. 336]. 


[a] Evidence held admissible.— 
(1) Abstract of title made by a county 
clerk and certified by him to have 
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Thus 


so as to render 


missible.?3 


veyances.”° 
such copies are 


in his office is admissible. Frugia v. 
Trueheart, 106 S.W. 736, 48 Tex.Civ. 


App. 513. (2) Certified copy of deed 
in plaintiff’s chain of title was 
admissible. Moore v. Wooten, (Tex. 


Civ.App.) 265 S.W. 210 [rev (Commn. 
App.) 280 S.W. 742]. (3) + Certi- 
fied copy of deed from the records 
of the proper county is admissible 
on issue of forgery in connection 
with evidence that the original was 
executed. Burleson v. Collins, (Tex. 
Civ.App.) 28 S.W. 898. (4) A certified 
copy of a judgment ordering a survey 
of school lands and the field notes, 
forming a link in the chain connect- 
ing the grant with a segregation and 
appropriation by the county, were ad- 
missible to show the regularity of the 
county’s procedure in acquiring the 
location and survey. Talley v. Lamar 
County, 137 S.W. 1125, 104 Tex. 295 
{aff Lamar County v. Talley, (Civ. 
App.) 127 S.W. 272]. (5) A certified 
copy of an unsigned report of com- 
missioners to partition land was ad- 
missible, in connection with other evi- 
dence, to show partition. Robertson 
v. Talmadge, (Tex.Civ.App.) 174 S.W. 
627 {rev Wright v. Robertson, 
(Commn.App.) 2138 S.W. 255]. (6) 
Certified copy of deed was not inad- 
missible because it referred to a prior 
grant for a fuller description and re- 
cited that it was acquired by the 
grantor by deed, which was _ also 
therewith delivered duly recorded; the 
recital being merely descriptive of the 
land sold. Houston Oil Co. of Texas 
v. Kimball, 122 S.W. 533, 103 Tex. 94 
[aff (Civ.App.).114 S.W. 662, and reh 
den 124 S.W. 85, 103 Tex. 94]. (7) 
Certified copy of record of a certified 
copy of a transfer of a land certificate 
was admissible as a circumstance 
tending to show the transfer of the 
certificate in connection with other 
undisputed evidence. Allen v. Clear- 
man, 128 S.W. 1140, 60 Tex.Civ.App. 
589. 


[b] Evidence held inadmissible.— 
A certified copy of instruments, on 
which a duplicate headright certifi- 
eate was issued by the land depart- 
ment, was inadmissible to show the 
loss of the original and that the af- 
fiant was the owner thereof at the 
time the proceedings were taken, 
Crosby v. Ardoin, (Tex.Civ.App.) 145 
S.W. 709. 


[c] Genuineness of certificate.— 
To prove that certified copy was spuri- 
ous, and not sealed with the proper 
seal defendants were entitled to in- 
troduce instruments proved to bear 
the genuine seal, to permit a compari- 
son, and to prove by a witness that 
he had examined a number of like old 
certificates, and that they all bore the 
same seal, which was different from 
that attached to the certified copy of 
the deed. Loring v. Jackson, (Tex. 
Civ.App.) 95 S.W. 19. 


14 Herbert v. Hanrick, 16 Ala. 
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not admissible as muniments of title,1® but they are 
admissible for other purposes, as to show date of 
acquiring title.?° 
to filing and giving notice of recorded instruments 


There is a like requirement as 


them admissible without proof of 


execution,”? and an instrument not so filed is inad- 
missible in trespass to try title, unless its execution 
is proved,?? but filing such documents and giving 
notice thereof does not render other evidence inad- 


[§ 63] (2) Private Conveyances—(a) In General. 
Other documents, within the documentary evidence 
rule above stated,?* are private deeds and other con- 
Thus. deeds running to one who is a 


15. Gonzales yv. Batts, 50 S.W. 403, 
20 Tex.Civ.App. 421. 


16. See cases infra this note. 


[a] Affidavit of defendant that he 
believed the premises to be publie 
land is admissible against his present 
claim that title is in his landlord. 
Powell v. Haley, 28 Tex. 52. 


[b] Abstract of title approved by 
plaintiff, a lawyer, and showing con- 
veyances recorded in a certain book 
was admissible against him on issue 
whether such book was a book of rec- 
ord. Rudolph v. Tinsley, (Tex.Civ. 
App.) 143 S.W. 209. 


[c] Unpaid purchase money note 
executed by defendant was admissible 
to support claim that his possession 
was under executory contract of sale. 
pL v. Wise, (Tex.Civ.App.) 272 


17. Blair v. Boyd, 129 S.W. 870, 61 
Tex.Civ.App. 435. 


18. See WVernon’s Sayles Civ. 


: St. 
(1914) art 7749. 


Kees Riddle v. Bickerstaff, 50 Tex. 
20. (Tex.Civ. 


Halbert v. DeBode, 
App.) 28 S.W. 58. 


21. See statutory provisions. 


22. Smith v. Gillum, 15 S.W. 794, 
80 Tex. 120. 


23. Hendricks v. Huffmeyer, (Tex. 
Civ.App.) 27 S.W. 777. 


24 See supra § 62. 


25. -Cox v. Hart, 12 S.Ct: 962; 145 
U.S. 376, 36 L.Ed. 741; Hollingsworth 
Vv. Flint, 101 U.S. 591, 25: L.Ed. 1028; 
White v. Thacker, 78 F. 862, 24 C.C.A, 
374; Lindsay v. Hoke, 21 Ala. 542; 
Herndon v. Vick, 35 S.W. 141, 89 Tex. 
469 [rev (Civ.App.) 383 S.W. 1011]; 
Bassett v. Martin, 18 S.W. 587, 83 
Tex. 339; Ballard v. Carmichael, 
(Tex.) 17 S.W. 393; Burns v. Goff, 14 
S.W. 1009, 79 Tex. 236; Robertson v. 
Du Bose, 13 S.W. 300, 76 Tex. 1; 
Parker v. Chancellor, 11 S.W. 503, 73 
Tex. 475; Mynders v. Ralston, 4 S.W. 
854, 68 Tex. 498; Fitch v. Boyer, 51 
Tex. 336; Linthicum v. March, 37 Tex. 
349; Sullivan v. Dimmitt, 34 Tex. 114; 
Ballard v. Perry, 28 Tex. 347; Walker 
v. Emerson, 20 Tex. 706, 73 Am.D. 207; 
Sanders v. Word, 50 Tex.Civ.App. 294, 
110 S.W. 205; Fields v. Burnett, 108 
S.W. 1048, 49 Tex.Civ.App. 446; Fru- 
gia v. Trueheart, 106 S.W. 736, 48 Tex. 
Civ.App. 5138; Mars v. Morris, 106 S. 
W. 430, 48 Tex.Civ.App. 216; Brous- 
sard v. Hinds, 101 S.W. 855, 46 Tex. 
Civ.App. 134; Cobb v. Bryan, (Tex. 
Civ.App.) 97 S.W. 513; Davis v. Rag- 
land, 93 S.W. 1099, 42 Tex.Civ.App. 
400; Arnall v. Newcomb, 69 S.W. 92, 
29 Tex.Civ.App. 521; Ferguson v. 
Ricketts, (Tex.Civ.App.) 55 S.W. 975 
{rev 57 S.W. 19, 93 Tex. 565]; Wat- 
kins v. Atwell, (Tex.Civ.App.) 45 S.W. 
404; Green v. White, 45 S.W. 389, 18 
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party,2° or to some of the parties,?* or to some per- 
son under whom a party claims,?* are generally 
Since to be admissible a deed must, of 
course, be relevant,?® a deed is not ordinarily ad- 
missible on the issue of title if.it is not connect- 
ed with the source through which a party claims 
title,2° or docs not convey the land in controver- 


admissible. 


sy,*4 or does not tend to prove 
to be proved.*? 


ing’ title.*8 


only to its probative value.** 


purpose of comparing signature 


Tex.Civ.App. 509; McCown v. Terrell, 
29- S.W. 484, 9 Tex.Civ.App. 66; 
Carothers v. Covington, (Tex.Civ. 
App.) 27 S.W. 1040; Baird v. Patillo, 
(Tex.Civ.App.) 24 S.W. 813; Roemer 
v. Shackelford, (Tex.Civ.App.) 23 S. 
W. 87; Womack v. Slade, (Tex.Civ. 
App.) 20 S.W. 947; Wallace v. Pruitt, 
20 S.W. 728, 1 Tex.Civ.App. 231. 


[a] Evidence held admissible.— 
(1) <A deed executed by an attorney 
in fact is admissible, although the 
authority of the attorney is not 
shown, where it is the common source 
of titie. Glover v. Thomas, 12 S.W. 
684, 75 Tex. 506. (2) Deeds correct- 
ing mistakes in prior deeds held ad- 
missible. Curdy v. Stafford, 30 S.W. 
551. 88 Tex. 120 [rev_(Civ.App.) 27 
S.W. 823]; McCrory v. Lutz, (Tex.Civ. 
App.) 62 S.W. 1094 [aff 64 S.W. 780, 
94 Tex. 650]. (3) <A deed to defend- 
ant, which his testimony. shows was 
intended to convey part of ‘the land in 
controversy, is admissible, although 
it does not in fact convey such land. 
Jones v. Reus, 24 S.W. 674, 5 Tex.Civ. 
App. 628. (4) Unrecorded deed held 
admissible to show grantee was claim- 
ing the land. Boston v. McMenamy, 
68 S.W. 201, 29 Tex.Civ.App. 272. (5) 
Deed from a mercantile company to 
@ grocery company in consideration 
of a credit on debt due the grantee, 
was admissible though the credit was 
not entered on the grantee’s books 
until after defendant ceased to be a 
member of the mercantile company. 
Rider v. Radford, (Tex.Civ.App.) 151 
S.W. 1181. (6) Deed from heir of 
brother-in-law of original patentee, 
made and recorded before the death 
of the patentee, is admissible on the 
question whether the original paten- 
tee held the grant in trust as to part 


thereof for the brother-in-law. Za- 
rate v. Villareal, (Tex.Civ.App.) 155 
S.W. 328. (7) Where defendant 


claimed under a lost deed, deeds be- 
tween persons claiming under such 
lost deed, were admissible to show as- 
sertion of title. Millwee v. Phelps, 
115. S.W. 891, 53 Tex.Civ.App. 195. 
(8) In an action between tenants in 
common, where some of the cotenants 
are not parties, deed from one of them 
is admissible without showing 
amount of his interest. Zarate v. 
Villareal, supra. 


[b] Evidence held inadmissible.— 
(1) Deeds which were not recorded, 
under which no claim had ever been 
made, and title under which was 
barred by limitation, were inadmissi- 
ble. Dancy v. Peyton, (Tex.Civ.App.) 
282 S.W. 819. (2) Since a subsequent 
patent must yield to the calls for 
boundaries in an older survey, deeds 


— 


A deed to a party who did not 
accept it is not admissible to show an outstand- 
A deed is not inadmissible because the 
grantor is not shown to have had title, this going 
Deeds whose recitals 
amount to admissions against interest are admis- 
sible;?5 but a deed asserting the grantor’s heirship 
is not admissible to prove that fact.*® A deed proved 


as an ancient document may be admitted for the 
See 
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tle.4° 


the Tact sought 


deed.*? 


Under a Texas 


by grantees of such patent were in- 
admissible in action by claimants un- 
der the prior patent. Dallas Hunting 
& Fishing Club v. Nash, (Tex.Civ. 
App.) 202 S.W. 1032 [dism f w j]. 


26. Whaley v. Lemmon, (Tex.Civ. 
App.) 281 S.W. 321. 


27. Lindsay v. Hoke, 21 Ala. 542; 
Johnson y. Frost, (Tex.Civ.App.) 229 


S.W. 558. 
28. Parker v. Ft. Worth, etc., R. 
Co., 8 S.W. 541, 71 Tex. 132; Rider v. 


Radford, (Tex.Civ.App.) 151 S.W. 
1181. 

29. See Evidence § 89. 

30. Stubblefield v. Hanson, (Tex. 


Civ.App.) 94 S.W. 406; Hawley v. 
Brooks, (Tex.Civ.App.) 39 S.W. 316. 


[a] Common source of title.—(1) 
Deed offered is not admissible to show 
common source of title, where plain- 
tiff fails to connect defendant’s title 
with such deed. Boston v. McMen- 
amy, 68 S.W. 201, 29 Tex.Civ.App. 272. 
(2) Deeds showing title to the sur- 
vey in which the land in controversy 
was located in the common source 
held admissible to show that the orig- 
inal certificate had been transferred 
to such common source though they 
were not in plaintiff’s chain of title, 
nor embraced in the abstract. Thomp- 
son & Tucker Lumber Co. vy. Platt, 
(Tex.Civ.App.) 154 S.W. 268. 


31. Ludtke v. Mackey, (Tex.Civ. 
App.) 251 S.W. 606 [rev (Commn. 
App.) 261 S.W. 140]; Ft. Worth & D. 
C. Ry. Co. v. Southern Kansas Ry. Co. 
of Texas, (Tex.Civ.App.) 151 S.W. 850. 


[a] Deeds to tract including that 
in controversy.—Deeds showing plain- 
tiff's chain of title conveying larger 
tracts than the tract sued for were 
properly received in evidence, in the 
absence of any attempt to show that 
the larger tracts did not embrace the 
tract sued for. Guilmartin v. Pad- 
gett, (Tex.Civ.App.) 138 S.W. 1143 
[rev Padgett v. Guilmartin, 172 S.W. 
1101, 106 Tex. 551). ‘ 


[b] Identification of excepted land. 
—Where plaintiffs claimed under 
deeds describing land as part of a 
survey remaining after a prior con- 
veyance of seven hundred acres, not 
thereby identified, it was proper to 
admit a deed from a former owner of 
the survey conveying six hundred 
forty acres as it identified the land 
previously sold to the extent of six 
hundred forty acres. Uvalde County 
v. Oppenheimer, 115 S.W. 904, 53 Tex. 
Civ.App. 137. 


32. Southern Pine Lumber Co. v. 


4 


statute, certain recorded instruments are admissible ~ 
without proof of execution,*® but such proof is not 
dispensed with when the opposite party files an affi- 
davit that he believes a deed to be a forgery,®® even — 
though the opposite party has. introduced a certified 
copy of such deed to show a common source of ti- | 


Deed executed after the action was brought is ad- 
missible when it is set up in an amended petition,*1 — 
or where it conveys the legal title to plaintiff who 
owned the equitable title when the action was 
brought,*? or to show ratification of an earlier 


Bond for title acknowledging the receipt of the 
purchase money is admissible.*# 


Lease to defendant may be proved by him to show 
his right to possession,*® and may be proved by plain- 


Arnold, (Tex.Civ.App.) 139 S.W. 917 
[reh den 139 S.W. 1167] (deeds by 


person owning land in fee, and hav- 


ing power of appointment as to other 
land inadmissible to show residuary 
clause in her will referred to unsold 
part of land subject to power of ap- 
pointment). : 


33. Hunter v. Hale, (Tex.Civ.App.) 
233 S.W. 1005 [dism f w j]. 


34 Snydor v. Texas Sav. etc., Inv. 
ecko 94 S.W. 451, 42 Tex.Civ.App. 
oo. 


35. Zarate v. Villareal, (Tex.Civ. 
App.) 155 S.W. 328 (deeds reciting 
less interest than that claimed, and 
deed recognizing in its recitals the ti- 
tle of other parties). 


Admissions in deeds generally see 
Evidence § 338. 


36. Watkins v. Smith, 45 S.W. 560, 
91 Tex. 589. 


Recitals of deed as _ self-serving 
poctarations see Evidence § 193 note 


37. Woodward v. Keck, (Tex.Ciy. 
App.) 97 S.W. 852 (where the grantor 
in such ancient deed had the same 
name as patentee of land in contro- 
versy and issue was one of identity). 


Comparison of signatures generally 
see Evidence §§ 874-896. 


38. See Rev. St. (1911) art 3700. 


Proof of execution generally 
Evidence §§ 1138-1163.: 


39. See statutory provisions; and 
Emory v. Bailey, (Tex.Civ.App.) 181 
S.W. 831. 


see 


40. Penix y. Sloan, (C.C.A.) 3 FE. 
(2a) 258. ; 
41. Ballard v. Carmichael, 18 S.W. 


734, 88 Tex. 355; 
son, (Tex.Civ.App.) 94 S.W. 406. 


42. Vineyard v. Brundrett, 42 S.W. 
232, 17 Tex:CiviApp. 147, 


43. McCulloch County Land, ete., 
Co. v. Whitefort, 50 S.W. 1042, 21 Tex. 
Civ.App. 314 (deed admissible to show 
ratification of deed executed by at- 
torney in fact). 


44. Neyland v. Ward, 54 S.W. 604, 
22 Tex.Civ.App. 369 (where plaintiff 
had been guilty of laches, and there 
had been no decree of specific per- 
formance, and no occupation by ei- 
ther party was shown). 


Bond for title as sufficient to sup- 
port action see supra § 8. 


45. Gilroy v. Rowley, (Tex.Civ. 
App.) 210 S.W. 623. : 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tiff to show by what right defendant obtained pos- 
session,*® or that he had acknowledged plaintiff’s 
title;** but a lease of school lands which has been 
abandoned and canceled is properly excluded.*® 


Instruments creating lien or incumbrance. A mort- 
gage which has not been foreclosed,*® or other in- 
strument creating a lien as security,®® is not admis- 
sible as a muniment of title; but a deed of trust 
is admissible to prove some fact evidenced thereby.®! 


Instrument not under seal may be competent evi- 
dence of license or authority from the owner of the 
land to defendant to enter thereon.®? 


In Maryland, it is the general rule in ejectment, 
that deeds not located on the plat filed in the ease 
are inadmissible,®? but where a whole tract is so 
located, deeds conveying the whole tract are ad- 
missible though not themselves located,®* and this 
exception to the general rule has been applied in 


an action of trespass to try title.*® 
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or defective deed is admissible to show a common 
source of title,>* or to show the boundaries of a 
party’s adverse possession,®*? or to show, by a re- 
cital therein, a claim of interest.*8 


Uncertainty or inadequacy of description. A deed 
is inadmissible when the description is insufficient 
to identify the land, and is inaccurate and incom- 
plete,®® or where the description is vague, and there 
is neither allegation nor proof that it was intend- 
ed to cover the land in controversy ;*° but a deed 
is not inadmissible because it requires extrinsie¢ evi- 
dence to identify the land,*! or because part of the 


description is defective, where it is sufficient to show 


facts.§4 


that it covers the land in controversy,®? or because 
of a latent ambiguity;°* and a deed with a defec- 
tive description may be admissible to show particular 


[§ 65] (3) Judicial Proceedings and Official Con- 
veyances. Within the rules above stated,®* judicial 


proceedings,®* judgments and orders,** conveyances 


[§ 64] (b) Void or Defective Instrument. A void 


46. Camp v. League, (Tex.Civ. 
App.) 92 S.W. 1062; Collins v. David- 
son, 24 S.W. 858, 6 Tex.Civ.App. 73. 


47. Lasater v. Van Hook, 14 S.W. 
210s Oe Lex.) G50) 


48.: Abilene Live-Stock Co. v. 
Guinn, (Tex.Civ.App.) 51 S.W. 885. 


49. Moorhead v. Ellison, 120 S.W. 
1049, 56 Tex.Civ.App. 444. 


50. Hardy v. Brown, 
App.) 46 S.W. 385. 


51. See cases infra this note. 


fa] Illustrations.—(1) Deed of 
trust held admissible to show agree- 
ment that recitals of trustee’s deed 
should be evidence of their truth. 
Mortimer v. Williams, (Tex.Civ.App.) 
262 S.W. 123. (2) Deed of trust held 
admissible to show by its recitals 
that earlier deed of trust under fore- 
closure of which plaintiff claimed ti- 
tle was not canceled or released. 
First State Bank in Caldwell v. 


(Tex.Civ. 


Beers: (Tex.Civ.App.) 48 S.W.(2d) 
46. 
52. Floyd v. Ricks, 14 Ark. 286, 


58 Am.D. 374. 


53. See Ejectment § 223 text and 
note 49. 


54. See Ejectment § 223 note 50. 
55. Malone v. Long, 97 A. 643, 128 
Md. 377. 


56. Wren v. Howland, 75 S.W. 
894, 33 Tex.Civ.App. 87; Culmore v. 
Genove, (Tex.Civ.App.) 24 S.W. 83. 


57. Dean v. Furrh, (Tex.Civ.App.) 
143 S.W. 343. . 


Void deed as color of title see Ad- 
verse Possession §§ 336-338. 


58. Zarate v. Villareal, (Tex.Civ. 
App.) 155 S.W. 328. 


59. Thomas v. Tompkins, 105 S.W. 
1175, 47 Tex.Civ.App. 592. 


60. Turner v. Cochran, 
App.) 63 S.W. 151. 


61. Ludtke v. Mackey, (Tex. 
Commn.App.) 261 S.W. 140 [rev (Civ. 
App.) 251 S.W. 606]. 


62. Hays v. Hinkle, (Tex.Civ. 
App.) 193 S.W. 153 [error refused]; 
Shelley v. Creighton-McShane Oil Co., 
130 S.W. 848, 62 Tex.Civ.App. 15. 


63. Young v. Gharis, (Tex.Civ. 
App.) 170 S.W. 796 (deed is not in- 
admissible because of assertion of 
counsel that there is no such survey, 


(Tex.Civ. 


plat, or streets as those given in de- 
scription). 


64. See cases infra this note. 


[a] To show possession and claim. 
—It is error to exclude, because of 
uncertainty of description, a deed 
through which defendant claims ti- 
tle, offered together with various oth- 
er conveyances showing a regular 
chain of title from the original gran- 
tor; such deed being offered to show 
privity of possession and continuity 
of claim, for the purpose of estab- 
lishing a ‘claim by adverse posses- 


AVR Craig v. Cartwright, 65 Tex. 
[b] To show location of land.— 


Where a deed containing a descrip- 
tion from which the closing call was 
omitted had been held sufficient to 
identify the land, it was admissible 
on the issue of the location of the re- 
mainder of a tract patented to the 
common grantor. Snow v. Gallup, 
123 S.W. 222, 57 Tex.Civ.App. 572. 


65. See supra §§ 62, 63. 


66. Beall v. Chatham, 
App.) 94 S.W. 1086 [rev 99 S.W. 1116, 
100 Tex. 371]; Greer v. Bringhurst, 
56 S.W.. 947, 23. Tex.Civ.App. 582; 
Buchanan v. Park, (Tex.Civ.App.) 36 
S.W. 807; Baldwin v. Roberts, 36 S. 
W. 789, 13 Tex.Civ.App. 563; Gal- 
braith v. Howard, 32 S.W. 803, 11 
Tex.Civ.App. 230; Ingram v. Walker, 
26 S.W. 477, 7 Tex.Civ.App. 74. 


[a] Evidence held admissible.— 
(1) Replevin bond, to show disclaim- 
ing defendant claimed interest. Capt 
v. Stubbs, 4 S.W. 467, 68 Tex. 222. 
(2) Execution and return under 
which party claimed. Alcorn vy. 
Means, (Tex.Civ.App.) 273 S.W. 1016; 
Kerr v. Oppenheimer, 49 S.W. 149, 20 
Tex.Civ.App. 140. (3) Proceedings 
by receiver in selling property under 
order of court. French v. McCready, 
(Tex.Civ.App.) 57 S.W. 894. (4) Min- 
utes of probate court. Shields v. 
Perrine, (Tex.Civ.App.) 181 S.W. 232. 
(5) Record in a former case, to be 
considered with other circumstances, 
on the issue of the existence of a 
trustee’s deed. Walker v. Gore, 
(Tex.Civ.App.) 257 S.W. 322. (6) 
Sheriff’s return in another case, to 
rebut contention that newspaper in 
which a notice was claimed to have 
been published, had ceased publica- 
tion. Smith v. Allbright, (Tex.Civ. 
App.) 279 S.W. 852 [aff Allbright v. 
Smith, (Commn.App.) 288 S.W. 178, 


1D) 


(Tex.Civ., 


rev (Commn.App.) 5 S.W.(2d) 970]. 
Order of sale made by probate 
court, though inadmissible to show ti- 
tle, admissible with other evidence to 
identify land intended to be described 
in prior partition decree. Hendricks 
v. Huffmeyer, 38 S.W. 523, 15 Tex.Civ. 
App. 93 [aff 40 S.W. 1, 90 Tex. 577]. 
(8) Petition for partition and ap- 
pointment of administrator. Evans 
aia 25 S.W. 688, 6 Tex.Civ.App. 


[b] Proceedings held inadmissi- 
ble.—(1) Will and admission to pro- 
bate were not admissible as a muni- 
ment of title, where a contest of the 
will had been entered. Bryan vy. 
Johnson, (Tex.Civ.App.) 244 S.W. 264 
[cause dismissed by agreement 
(Commn.App.) 259 S.W. 1116]. (2) 
Heirship of grantors cannot be proy- 
ed by their grantees, by petition in 
another suit between other parties. 
Watkins v. Smith, 45 S.W. 560, 91 
Tex. 589. (3) Report of commission- 
er in partition allotting the land to 
defendant’s predecessors was inad- 
missible to show that commissioner, 
who at one time held the title, had 
parted with it, when it did not ap- 
pear that his acquisition of title was 
prior to such report. Long v. Shel- 
ton, (Tex.Civ.App.) 155 S.W. 945. 


67. Kerr v. Oppenheimer, 49 S.W. 
149, 20 Tex.Civ.App. 140. 


{a] Judgments and orders held ad- 
missible.—(1) Decree authorizing ad- 
ministrator of an estate to contract 
for location of certificate for an in- 
terest in the land, admissibie against 
those claiming under a person whose 
executor ratified the contract. Lane 
v. DeBode, 69 S.W. 437, 29 Tex.Civ. 
App. 602. (2) Orders authorizing and 
confirming sale by guardian, admis- 
Sible though application stated pur- 
pose for which sale was not author- 
ized. Driggs v. Grantham, (Tex.Civ. 
App.) 41 S.W. 408. (3) Decree par- 
titioning land of estate, though not 
showing administration was pending. 
Clark v. Groce, 41 S.W. 408, 16 Tex. 
Civ.App. 453. (4) Partition decree, 
though recorded before commission- 
ers had reported. Campbell v. Antis, 
51 S.W. 3438, 21 Tex.Civ.App. i161. 
(5) Judgment admissible to show ti- 
tle under execution sale, without in- 
troducing order of sale and previous 
executions. Tinsley v. Corbett, 66 S. 
W. 910, 27 Tex.Civ.App. 633. (6) 
Judgment between parties’ predeces- 
sors, admissible on issue of execution 
of conveyance, to show assertion of 


\ 
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by executors and administrators,®* or guardians,°° 
and sheriff’s deeds,*° are admissible in evidence, in 
actions of trespass to try title, subject to the gen- 
eral rules as to relevancy, competency and materl- 
To be admissible, they must, of course, 
relate to the land in controversy,” and be mate- 
rial to the issues.7* Judicial proceedings, judgments 
and orders are not admissible, against a person who 
was not a party or bound thereby, to show such party 
is without title,’4 but may be admissible as a link 
in another party’s chain of title.7° A void judgment 
is not admissible as evidence of title,’® but void 


ality.7+ 


title by heirs of alleged grantor. 
Veatch v. Gray, 91 S.W. 324, 41 Tex. 
Civ.App. 145. (7) Probate orders re- 
eiting that wife and daughter were 
deceased’s only heirs at law, were ad- 
missible as muniments of title; plain- 
tiff’s grantor being one of such heirs. 
Stahlman vy. Riordan, (Tex.Civ.App.) 
227 S.W. 726 [dism f w j]. 


[b] Judgments held inadmissible. 
—Judgments in a chain of title un- 
der which title had never been as- 
serted, and which was barred by lim- 
itations. Dancy v. Peyton, (Tex.Civ. 
App.) 282 S.W. 819. 


68. McCardell v. Lea, (Civ.App.) 
ae S.W. 562 [aff (Tex.) 235 S.W. 
18]. 


[a] Admissibility on question of 
confirmation.—Administrator’s deed 
reciting confirmation of sale held ad- 
missible to rebut presumption that 
order confirming sale referred to dif- 
ferent sale under which adverse par- 
ty claimed. Perry v. Blakey, (Tex. 
Civ.App.) 47 S.W. 843. 


69. Shields v. Perrine, 
App.) 181 S.W. 232. 


[a] Guardian’s deeds held admis- 
sible.—(1) Deed of foreign guardian, 
though inoperative to pass title, was 
admissible to show claim of title. 
Burns v. Goff, 14 S.W. 1009, 79 Tex. 
236. (2) Guardian’s deed was ad- 
missible when order for sale recited 
necessity, though application for sale 
stated purpose for which sale was 
not authorized. Driggs v. Grantham, 
(Tex.Civ.App.) 41 S.W. 408. 


70. Collier v. Couts, (Tex.Civ. 
App.) 45 S.W. 485 [rev 47 S.W. 525, 
92 Tex. 234] (sheriff’s deed is admis- 
sible to show privity of claim be- 
tween defendant’s predecessor in ti- 
tle and himself, where there is tes- 
timony tending to show that it rest- 
ed upon a valid judgment). 


(Tex.Civ. 


71. See Evidence § 89 et seq. 
72. See cases infra this note. 
[a] Ilustrations.—(1) Partition 


proceedings held inadmissible where 
they purported to refer to and au- 
thorize sale of land other than that 
in controversy. Collins v. Ball, 17 S. 
W. 614, 82 Tex. 259, 27 Am.S.R. 877. 
(2) Order reciting that residue of es- 
tate was turned over to guardian was 
inadmissible when it did not appear 
that such residue included land in 
controversy. Ellis v. LeBow, 71 S. 
W. 576, 30 Tex.Ciy.App. 449 [aff 74 
S.W. 528, 96 Tex. 532). (3) Admin- 
istrator’s deed conveying headright 
certificate which was not that under 
which the land in controversy was 
located, was inadmissible. Baird v. 
Patillo, (Tex.Civ.App.) 24 S.W. 813. 
(4) Where the application and order 
for the sale of real estate belonging 
to an estate do not cover the land 
sold, and the order confirming the 
sale does not identify the land, nei- 
ther the administrator’s deed nor 
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subsequent deeds thereunder are ad- 
missible. Wilkin v. Geo. W. Owens 
& Bros., (Tex.Civ.App.) 110 S.W. 552 
[rev 114 S.W. 104, 102 Tex. 197, 132 
Am.S.R. 867, mod 115 S.W. 1174, 102 
Tex.) 19:7, G32 jAm. SiR Sons panda ny 
S.W. 425, 102 Tex. 197, 132 Am.S.R. 
867]. (5) In trespass to try title to 
land in the ‘Isom Lee” survey, sher- 
iff’s deed describing land situated in 
“J. Lee’ survey was properly exclud- 
ed, in the absence of evidence tend- 
ing to show that the variance was a 
clerical error. Hopkins v. King, 
(Tex.Civ.App.) 204 S.W. 360. 


[b] Sufficiency of description.— 
(1) Administrator’s deed specifying 
survey intended to be conveyed held 
admissible. Snow v. Starr, 12 S.W. 
673, 75 Tex. 411. (2) Executor’s deed 
describing land as two leagues situ- 
ated on certain creek held admissi- 
ble when league in controversy was 
so situated. Ammons v. Dwyer, 15 
S.w. 1049, 78 Tex. 639. (3) Order 
confirming guardian’s sale was ad- 
missible, though not containing full 
description, when order for the sale 
contained a minute description. 
Teague v. Swazey, 102 S.W. 458, 46 
Tex.Civ.App. 151. (4) Order of pro- 
bate court for execution of deed suf- 
ficiently identified land when it gave 
the same description as that given 
in the patent. Shirley v. Walker, 
(Tex.Civ.App.) 110 S.W. 995. (5) 
Where description in administrator’s 
application to sell and in the report 
and order of appraisers was made 
certain by many subsequent deeds, 
the administrator’s deed was admis- 
sible. McCardell v. Lea, (Tex.Civ. 
App.) 200 S.W. 562 [aff (Tex.) 235 S. 
W. 518]. (6) Proceedings in county 
court relative to guardian’s purchase 
and sale, and deeds given, held ad- 
missible when describing land as un- 
divided interest of two acres in nam- 
ed league. Hanks v. Hamman, (Tex. 
Civ.App.) 282 S.W. 935. 


73. House v. Williams, 40 S.W. 
414, 16 Tex.Civ.App. 122 (petition in 
divorcee suit charging adultery inad- 
missible to show forfeiture of home- 
stead rights, when divorced wife was 
seeking to recover only her communi- 
ty interest). 


74 See cases infra this note. 


[a] Partition decree was inadmis- 
sible where the party holding the ti- 
tle under which plaintiff claimed was 
not a party to the partition suit. 
Barrett v. McKinney, (Tex.Civ.App.) 
93 S.W. 240. 


[b] Proceedings to enforce ven- 
dor’s lien are not admissible against 
purchaser who was not a party there- 
to. Byler v. Johnson, 45 Tex. 509. 


[c] Mortgage foreclosure proceed- 
ings were not admissible against one 
not a party thereto, to show mortga- 
gor was still claiming land after a 
conveyance under which such person 
claimed. Smith v. Gillum, 15 S.W. 
794, 80 Tex. 120. 


cane ie a 
_ [§§ 65-66 © 


deeds may be admissible on the issues of limitations 
and improvements in good faith,”7 and a deed made 
under a void decree is admissible when it has been 
validated by a consent decree.’® 
that a judgment not recorded in the county where 
the land lay was inadmissible,’® but where there 
was no question of innocent purchaser, a record of 
probate proceedings in a party’s chain of title, was 
held admissible though not so recorded.®°® 

[§ 66] 3. Weight and Sufficiency. General rules 
as to weight and sufficiency of evidence’* apply in 
actions of trespass to try title. Under general 


It has been held 


{[d] Judgment which has ceased 
to be a lien before judgment defend- 
ant conveyed is inadmissible against 
those claiming under the conveyance. 
Hervey. v. Edens, 6 S.W. 306, 69 Tex. 

20. 


75. Crosby v. Ardoin, (Tex.Civ. 
App.) 145 S.W. 709; Owens v. New 
York, ete., Land Co., (Tex.Civ.App.) 
45 S.W. 601. 


[a] Admissibility to show inter- 
vener’s title.—Decree against plain- 
tiff under which intervener claimed 
part of land was admissible though 
defendant was not a party thereto 
where in absence of such evidence 
plaintiff would have been entitled to 
whole of land. Ferguson v. Ricketts, 
(Tex.Civ.App.) 55 S.W. 975 [rev 57 S. 
W. 19, 93 Tex. 565]. 


76. Seber v. Mills, (Tex.Civ.App.) 
18 S.W.(2d) 207. 


77. McCown v. Terrell, 
484, 9 Tex.Civ.App. 66. 


78 $$ Wm. Cameron & Co. v. Cuffie, 
(Tex.Civ.App.) 144 S.W. 1024. 


29 S.w. 


Fhe Frederick v. Hamilton, 38 Tex. 
80. Benson v. Cahill, (Tex.Civ. 
App.) 37 S.W. 1088. 
81. See Evidence §§ 1730-1806. 
82. See cases infra this section. 
[a] Weight of particular eviden- 


tiary matters.—(1) Presumption of 
grant to one executing purchase mon- 
ey mortgage held to support recov- 
ery. Spears v. Oakes, 38 S.C.L. 347. 
(2) Proof of the death of a patentee 
and the heirship of plaintiff is suffi- 
cient to establish the right of the 
heir as against a trespasser. Bran- 
don v. McNelly, 43 Tex. 76. (3) 
Where plaintiff introduces deed with 
general covenants of warranty from 
defendant, the warranty operates as 
an estoppel and dispenses with the 
necessity of plaintiff’s proving title 
in defendant at the time the latter © 
executed such warranty. Richardson 
v. Pavell, 19 S.W. 262, 883 Tex, 588. 
(4) The title of plaintiff is sufficient- 
ly established where he shows that 
defendants entered possession as ten- 
ants and retain stich possession, and 
further shows the death of the land- 
lord_and plaintiff’s heirship. Hintze 
v. Krabbenschmidt, (Tex.Civ.App.) 
44 S.W. 38. (5) Recitation in deed 
that note was part of consideration 
held of no weight as against other- 
wise undisputed testimony. Miller v. 
Poulter, (Tex.Civ.App.) 189 S.W. 105 
{rev Poulter v. Miller, (Commn.App.) 
221 S.W. 965]. (6) Grantee in ad- 
ministrator’s deed held bound by re- 
citals, notwithstanding  quitclaim 
deed from heirs. McBride v. Loomis, 
(Tex.Commn.App.) 212 S.W. 480 [rev 
(Civ. App.) 170 S.W. 825]. (7) Ac- 
quiescence in another’s claims with- 
out knowledge of essential fact held 
of little weight. Nona Mills Co. v. 
Jackson, (Tex.Civ.App.) 159 S.W. 932. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


§ 66] 


rules governing weight and sufficiency of evidence 
‘in other civil actions,®* the facts essential to a re- 
covery by plaintiff, or a recovery by defendant un- 
der a plea of reconvention, must be established by 
a preponderance of the evidence;** and a preponder- 
ance of evidence showing any material fact in issue 
is sufficient, in an action of trespass to try title.8® 
While it has been asserted that plaintiff must pro- 
convince 
minds,®® it is held that a party to this action need 
not establish his case by “clear and positive testi- 


duce evidence sufficient to 


(8) Deed by a town held not conclu- 
Sive that the deed to the town had 
the same boundary. Crosby v. Stev- 
ens, (Tex.Civ.App.) 184 S.W. 705 
{dism f w j]. (9) Survey in parti- 
tion proceedings held not binding 
where decree disregarded survey and 
was in conflict therewith. McGuire 
v. Blair, (Tex.Civ.App.) 193 S.W. 185. 
(10) Survey which ignored other sur- 
veys, and created vacancies held not 
entitled to any weight. Wilson v. 
Giraud, (Tex.Civ.App.) 234 S.W. 110 
{conforming to answers 231 S.W. 
TOS. ttl. Tex. 253]. (11) Where 
plaintiff claimed by reason of a trans- 
fer of a héadright certificate prior 
to its location, by introducing in evi- 
@ence the patent to the transferor, 
plaintiff disclosed the existence of 
an outstanding title, and reduced his 
own claim to an equitable one. 
White v. McCullough, 120 S.W. 1093, 
56 Tex.Civ.App. 383. 


83. See Evidence §§ 1743, 1745. 


84. Freeman v. Slay, (Civ.App.) 
a 404 [rev 91 S.W. 6, 99 Tex. 
}. 


85. See cases infra notes 86-99. 


86. White v. McCullough, 120 S.W. 
1093, 56 Tex.Civ.App. 383. 


87. Matador Land, etc. Co. v. 
Cooper, 87 S.W. 235, 39 Tex.Civ.App. 
99; Smith v. Eastham, (Tex.Civ. 
App.) 56 S.W. 218; Moore v. Stone, 
(Tex.Civ.App.) 36 S.W. 909. 


88. Finberg v. Gilbert, (Tex.Civ. 
App.) 124 S.W. 979 [rev 141 S.W. 82, 
104 Tex. 539]. 


[a] Sufficiency to make prima fa- 
cie case.—A prima facie case is made 
by: (1) A deed under which plaintiff 
claims, and evidence of his continued 
possession thereunder until defend- 
ant’s entry. Parker v. Ft. Worth, 
ete, R.'Co., 8 S.W. 541, 71 Tex. 132; 
Wright v. Giles, 129 S.W. 1163, 60 
Tex.Civ.App. 550. (2) Proof of title 
from the sovereignty. Coler_v. Al- 
exander, 128 S.W. 664, 60 Tex.Civ. 
App. 573. (38) Possession of a land 
certificate with a blank indorsement 
thereon, prior to its location, follow- 
ed by a location. Fisher v. Ullman, 
22 S.W. 523, 3 Tex.Civ.App. 322. (4) 
Evidence that plaintiff was an actual 
settler on an agricultural section on 
the date of his application to pur- 
chase it, and other sections, and that 
the lands were all awarded to him on 
his application. Walker v. March- 
panks, 74 S.W. 929, 32 -"Tex.Civ.App. 
303. (5) Proof that party purchased 
the land at a legal execution sale un- 
der a judgment against a former 
owner. Taylor v. Doom, 95 S.W. 4, 43 
Tex.Civ.-App. 59. (6) Proof of heir- 
ship, to extent of land not partition- 
ed. Darden v. Vanlandingham, (Tex. 
Civ.App.) 189 S.W. 297 [error refus- 
ed]. (7) Deed from defendant to 
plaintiff, though entitling defendant 
to possession for reasonable time not 
exceeding ninety days. Hansen v. 
Bacher, (Tex.Civ.App.) 293 S.W. 628 
frevy (Commn.App.) 299 S.W. 225]. 
(8) A recital in a deed to plaintiff, 
that the title conveyed has passed 


“Witherspoon, 


v 
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mony.”87 


leged.®? 


reasonable 


through certain mesne conveyances 
is prima facie evidence against a de- 
fendant claiming title from a com- 
mon source. Burk v. Turner, 15 S. 
W. 256, 79 Tex. 276. (9) Identity of 
hame is prima facie evidence of iden- 
tity of person. Dorsey v. Olive 
Sternenberg & Co., 94 S.W. 418, 42 
Tex.Civ.App. 568; Clark v. Groce, 41 
S.W. 668, 16 Tex.Civ.App. 458. (10) 
That deeds purported to convey land 
by same name, by which land was 
described in earlier patent to third 
person, was prima facie evidence that 
land described in deeds was that de- 
scribed in patent. Malone v. Long, 
97 A. 643,128 Md. 377. (11) Plain- 
tiff may show that one of the links 
in defendants’ chain is insufficient 
without defeating his own prima fa- 
cie right resting on prior possession. 
Saxton v. Corbett, (Tex.Civ-App.) 122 
S.W. 75. (12) Evidence held suffi- 
cient to make prima facie case. Kel- 
ley v. Goodie, (Tex.Civ.App.) 1 S.W. 
(2d) 683; Wilson v. Giraud, (Tex.Civ. 
App.) 234 S.W. 110 [conforming to 
answers 231 S.W. 1074, 111 Tex. 253]. 


Prior possession as making prima 
facie case see supra § 57. 


“Title from common source as prima 
facie case see Supra § 59. 


89. Ford v. Thompkins, (Tex.Civ. 
App.) 8 S.W.(2d) 782. 


90. See Evidence § 1792. 
91. See cases infra this note. 


[a] Conveyance of land may be 
shown by circumstances. Jimerson 
Re ae aa (Tex.Civ.App.) 292 S. 


[b] Identity of the land claimed 
by plaintiffs as part of the land de- 
scribed in their deeds may be shown 
by circumstantial evidence. Ludtke 
v. Mackey, (Tex.Civ.App.) 251 S.W. 
606 [rev (Tex.) 261 S.W. 140]. 


92. Jolley v. Brown, (Tex.Civ. 
App.) 191 S.W. 177. 
93. Watson v. Harris, 130 S.W. 


237, 61 Tex.Civ.App. 263. 


[a] Claiming under same deed.— 
(1) That plaintiffs and defendant 
claim under the same deed is suffi- 
cient proof of common source of title. 
Watson v. Harris, 130 S.W. 237, 61 
Tex.Civ.App. 263. 


94. Davis v. Lund, (Tex.Commn. 
App.) 41 S.W.(2d) 57 [rev (Civ.App.) 
26 S.W.(2d) 434]; Bowin v. Freeland, 
(Tex.Civ.App.) 289 S.W. 721; Pope v. 
(Tex.Civ.App.) 231 S. 
W. 837 [error refused]; Wright v. 
Giles, 129 S.W. 1163, 60 Tex.Civ.App. 


550; Webster v. McCarty, 40 S.W. 
823, 16 Tex.Civ.App. 160. 
95. Smith v. Olsen, 46 S.W. 631, 


Miller v. Gist, 43 S.W. 
263, 91 Tex. 335; Bassett v. Martin, 
18 S.W. 587, 838 Tex. 339; Ikard v. 
Thompson, 16 S.W. 1019, 81 Tex. 285; 
Parrish v. Jackson, 7 S.W. 486, 69 
Tex. 614; Unknown Heirs of Thomas 
vy. Harris County Houston Ship Chan- 
nel Nav. Dist., (Tex.Civ.App.), 6 S.W. 
(2d) 396 [aff Masterson v. Harris 


92. Tex, 181; 
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When defendant offers no evidence, it 
is sufficient for plaintiff to make a prima facie case.®* 
A party’s testimony need not be corroborated in or- 
der to warrant a recovery.®® 
the facts may be established by circumstances.?4 
A party’s pleading is not evidence of the fact al- 
In the subjoined notes may \be found 
cases in which the evidence was held sufficient to 
show common source of title®? or claim thereunder,®* 
to show identity, location, and description of prop- 
erty,°® to show other particular facts,°® to support 


As in other actions,®® 


County Houston Ship Channel Nav. 
Dist., (Commn.App.) 15 S.W.(2d) 
1011, 67 A.L.R. 1324, reh den (Commn. 
App.) 18 S.W.(2d) 588, 67 A.L.R. 
Ludtke v. Mackey, (Tex.Civ. 
App.) 251 S.W. 606 [rev (Tex.) 261 S. 
W. 140]; Burkett v. Chestnutt, (Tex. 
Civ.App.) 212 S.W. 271; Johnson v. 
Clark, (Tex.Civ.App.) 209 S.W. 164 
[error refused]; Houston Oil Co. of 
Texas v. Lane, (Tex.Civ.App.) 203 S. 
W. 612 [error refused]; Morse’s Heirs 
v. Williams, (Tex.Civ.App.) 142 S.W. 
1186; Wadsworth v. Vinyard, (Tex. 
Civ.App.) 131 S.W. 1171 [rev 147 S.W. 
560, 105 Tex. 2451; Long v. Shelton, 
(Tex.Civ.App.) 126 S.W. 40; Cochran 
v. Kapner, 103 S.W. 469, 46 Tex.Civ, 
App. 342; Brodbent v. Carper, (Tex. 
Civ.App.) 100 S.W. 183; Warner v. 
Sapp, (Tex.Civ.App.) 97 S.W. 125; 
Stone v. Crenshaw, 70 S.W. 582, 30 
Tex.Civ.App. 394; Clawson v,. Wil- 
liams, 66 S.W. 702, 27 Tex.Civ.App. 


130; Bartell v. Kelsey, (Tex.Civ. 
App.) 59 S.W. 631; Payton v. Caplen, 
59 S.W. 624, 24 Tex.Civ.App. 364; 


Rector v. Erath Cattle Co., 45 S.W. 
427, 18 Tex.Civ.App. 412; Bateman v. 
Jackson, (Tex.Civ.App.) 45 S.W. 224; 
Gist v. East, 41 S.W. 396, 16 Tex.Civ. 
oP 274 [mod 43 S.W. 268, 91 Tex. 


. 


[a] Thus, (1) when deeds in evi- 
dence describe the land as in peti- 
tion, they show that plaintiff has ti- 
tle, and, if defendant’s.answer does 
not deny that he is in possession, and 
is claiming the land described, the 
identity of the land is established. 
Ludtke v. Mackey, (Tex.Civ.App.) 
251 S.W. 606 [rev (Commn.App.) 261 
S.W. 140]. (2) Where land was oth- 
erwise fully described and definitely 
identified, variance between the ab- 
stract number as stated in a deed and 
the true abstract number was not 
material. Kirby v. Pitchfork Land & 
Cattle Co., 129 S.W. 1151, 61 Tex.Civ. 
App. 229. (3) Evidence held to sus- 
tain finding that land had not been 
located and surveyed so as to em- 
brace the land claimed. Campbell v. 
Gibbs, (Tex.Civ.App.) 161 S.W. 430. 


96. See cases infra this note. 


[a] Title or ownership.—Wilson 
v. Giraud, (Tex.Civ.App.) 234 S.W. 
110 [conforming to answers 231 S. 
W. 1074, 111 Tex. 253]; Dunn v. Ep- 
person, (Tex.Civ.App.) 175 S.W. 837; 
Le Blanc v. Jackson, (Tex.Civ.App.) 
161 S.W. 60 [aff in part and rev in 
part (Commn.App.) 210 S.W. 687; 
Edwards v. Smith, (Tex.Civ.App.) 137 
S.W. 1161; San Antonio v. Ostrom, 
45 S.W. 961, 18 Tex.Civ.App. 678. 


[b] Defendant mere naked tres- 
passer.—Pinchback v. Swasey, (Tex. 
Civ.App.) 194 S.W. 446 [error re- 
fused]. 


[c] Issuance of patent to plain- 
tiff’s ancestor.—Dorsey v. Olive 
Sternenberg & Co., 94 S.W. 413, 42 
Tex.Civ.App. 568; Buster v. Warren, 
80 S.W. 1063, 35 Tex.Civ.App. 644. 


[d] Adverse possession.—Boede- 
feld v. Johnson, (Tex.Civ.App.) 201 
S.W. 1027; Jackman v. Walsh, 6 New- 
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werdict or findings for plaintiff,?7 to support ver- 
dict or findings for defendant,®* or to support par- 
On the other hand in the notes 


ticular findings.®® 


foundl. 367. 


[e] Possession by defendant for 
certain length of time.—Petrucio v. 
Gross, (Tex.Civ.App.) 47 S.W. 43. 


[f] Prior possession by plaintiffs. 
—Continental Supply Co. v. Missouri, 
K. & T: Ry: Co. of Texas, (Tex.Civ. 
App.) 250 S.W. 1095 [aff (Commn, 
App.) 268 S.W. 444, reh den (Commn. 
App.) 269 S.W. 1040]. 


[g] Outstanding superior title.— 
Teston v. Brannin, (Tex.Civ.App.) 
261 S.W. 788. 


[h] Payment.—Carter v. Munzes- 
heimer, (Tex.Civ.App.) 11 S.W.(2d) 
327; Millwee v. Phelps, 115 S.W. 891, 
53 Tex.Civ.App. 195. 


[i] Default in payment of ven- 
dor’s lien notes.—Lippincott v. Tay- 
lor, (Tex.Civ.App.) 135 S.W. 1070. 


[ij] Wransfer of vendor’s lien 
notes.—IHtheridge v. Campbell, (Tex. 
Civ.App.) 179 S.W. 1144 [rev 
(Commn.App.) 215 S.W. 441]. 


[k] Probate of will.Hymer 
Holyfield, (Tex.Civ.App.) 87 S.W. 72 


[1] Recognition of another’s in- 
terest.—Addington v. Howard, (Tex. 
Civ.App.) 143 S.W. 268. 


[m] Renunciation of claim.—Ar- 
rington v. McCluer, 34 S.W.(2d) 67, 
326 Mo. 1011. 


[n} Parol partition of land.— 
Haines v. West, (Tex.Civ.App.) 102 
S.W. 436 [atf 105 S.W. 1118, 101 Tex. 
226, 130 Am.S.R. 839]; Long v. Long, 
70 S.W. 587, 30 Tex.Civ.App. 368. 


fo] Partition and receipt of share 
thereunder.—Wright v. Robertson, 
(Tex.Commn.App.) 213 S.W. 255 [rev 
Robertson v. Talmadge, (Civ.App.) 
174 S.W. 627]. 


[p] Promise to convey in consid- 
eration of support.—Ryan v.. Lofton, 
(Tex.Civ.App.) 190 S.W. 752 [error 
granted]. 


[q] Other facts.—(1) Issuance of 
order of sale on judgment foreclosing 
vendor’s lien. Higgins v. South Tex- 
as Development Co., (Tex.Civ.App.) 
21 S.W.(2d) 540 [rev (Commn.App.) 
35 S.W.(2d) 98]. (2) That plaintiff 
at most had only such right as might 
accrue to him by reason of having 
without request liquidated amount of 
mortgage debt. Engelking v. Mer- 
tens, (Tex.Civ.App.) 202 S.W. 777. 
(3) ‘That vendee in defendant’s chain 
of title was not innocent purchaser 
as to prior vendee in plaintiff's chain. 
Houston Oil Co. of Texas v. Lane, 
(Tex.Civ.App.) 200 S.W. 216 [error 
granted]. (4) That wife, one of own- 
ers of community property, had four 
children. Hardy Oil Co. v. Burnham, 
124 S.W. 221, 58 Tex.Civ.App. 285. 


97. Cook v. Caswell, 17 S.W. 385, 
81 Tex. 678; Norfleet v. McCall, 15 
S.W. 785, 80 Tex. 236; Barron v. Hen- 
ry, (Dex.) 5 S.W. 2215 Russell vy; 
Oliver, 14 S.W. 264, 78 Tex. 11; But- 
ler v. Brown, 14 S.W. 136, 77 Tex. 
342; Walker v. Stroud, (Tex.) 6 S.W. 
202; Havard v. Smith, (Tex.Civ.App.) 
13 S.W.(2d) 743; Trout v. Grubbs, 
(Tex.Civ.App.) 1 S.W.(2d) 950; ‘Ma- 
ples v. Maples, (Tex.Civ.App.) 275 S. 
W. 1091; Luttrell v. Click, (Tex.Civ. 
App.) 200 S.W. 255; Rice vy. Schertz, 
(Tex.Civ.Anp.) 187 S.W. 245; North 
Texas Lumber Co. v. First Nat. Bank 
of Atlanta, (Tex.Civ.App.) 186 S.W. 
258; Nona Mills Co. v. Jackson, (Tex. 
Civ.App.) 159 S.W. 932; Thompson & 


v. 
2. 
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Tucker Lumber Co. v. Platt, (Tex.Civ. 
App.) 154 S.W. 268; Guilmartin v. 
Padgett, (Tex.Civ.App.) 138 S.W. 1143 
[rev Padgett v. Guilmartin, 172 S.W. 
1101, 106 Tex. 551]; Burns vy. Parker, 
(Tex.Civ.App.) 187 S.W. 705; Ayres 
v. Patton, 111 S.W. 1079, 51 Tex.Civ. 
App. 186; Daugherty v. Templeton, 
110 S.W. 553, 50 Tex.Civ.App. 304; 
Jackson y. Tonahill, 108 S.W. 178, 49 
Tex.Civ.App. 169; Jaggers v. String- 
er, 106 S.W. 151, 47 Tex.Civ.App. 571; 
J. S. Brown Hardware Co. v. Catrett, 
101 S.W. 559, 45 Tex.Civ.App. 647; 
Beall v. Chatham, (Tex.Civ.App.) 94 
S.W. 1086 [rev 99 S.W. 1116, 100 Tex. 
38711; McKee v. Ellis, (Tex.Civ.App.) 
83 S.W. 880; Barclay v. Waller, 83 
S.W. 721, 37 Tex.Civ.App. 242; Booth 
v. Clark, 78 S.W. 392, 34 Tex.Civ.App. 
315; Johnson v. Franklin, (Tex.Civ. 
App.) 76 S.W. 611; Henry v. Thom- 
as, (Tex.Civ.App.) 74 S.W. 599; Turn- 
er v. Cochran, 70 S.W. 1024, 30 Tex. 
Civ.App. 549; Yeary v. Crenshaw, 70 
S.W. 579, 30 Tex.Civ.App. 399; Stokes 
v. Riley, 68 S.W. 703, 29 Tex.Civ.App. 
373; Anderson v. Wynne, 62 S.W. 119, 
25 Tex.Civ.App. 440; Galveston, etc., 
R. Co. v. Everett, (Tex.Civ.App.) 58 
S.W. 547; Ferguson v. Cochran, (Tex. 
Civ.App.) 45 S.W. 30; Hodges v. 
Reynolds, (Tex.Civ.App.) 37 S.W. 45; 
Thompson y. Swann, (Tex.Civ.App.) 
85 S.W. 828; Galbraith v. Howard, 32 
S.W. 803, 11 Tex.Civ-App. 230; Brown 
v. Perez, (Tex.Civ.App.) 32 S.W. 546 
Laff 34 S.W. 725, 89 Tex. 282]; Palmer 
v. Texas Tram, etc., Co., 238 S.W. 38, 
3 Tex.Civ.App. 469. 


98. Crain v. Huntington, 17 S.W. 
2438, 81 Tex. 614; Swan v. Acres, 16 
S.-W. 62, 80 Tex. 245; Rodriguez v. 
Haynes, 13 S.W. 296, 76 Tex. 225; 
Byrne v. Fagan, 16 Tex. 391; Savage 
v. Rhea, (Tex.Commn.App.) 33 S.W. 
(2d) 429 [aff Bechert v. Rhea, (Civ. 
App.) 19 S.W.(2d) 178, and reh den 
Savage v. Rhea, (Commn.App.) 35 S. 
W.(2d) 1383]; Wingfield v. Smith, 
(Tex.Civ.App.) 240 S.W. 676; Boede- 
feld v. Johnson, (Tex.Civ.App.) 201 
S.W. 1027; McCardell v.. Lea, (Tex. 
Civ.App.) 200 S.W. 562 [aff (Tex.) 
235 S.W. 518]; Crosby v. Stevens, 
(Tex.Civ.App.) 184 S.W. 705 [dism 
f w jj; Cariker v. Davis, (Tex.Civ. 
App.) 172 S.W. 728; Wofford v. Strick- 
land, (Tex.Civ.App.) 160 S.W. 623; 
Childress v. Tate, (Tex.Civ.App.) 148 
S.W. 8438; Evans v. Ashe, 108 S.W. 
398, 1190, 50 Tex.Civ.App. 54; Brown 
v. Orange County, 107 S.W. 607, 48 
Tex.Civ.App. 470; Henderson County 
v. Carpenter, (Tex.Civ.App.) 98 S.W. 
413; Smith v. Hughes, 86 S.W. 936, 
39 Tex.Civ.App. 113; Logan v. Rob- 
ertson, (Tex.Civ.App.) 83 S.W. 395 
[rev 86 S.W. 746, 99 Tex. 138]; State 
v. Texas Land, etc., Co., 78 S.W. 957, 
34 Tex.Civ.App. 460; Bays v. Stone, 
76 S.W. 59, 33 Tex.Civ.App. 146; Ro- 
bles v. Cooksey, (Tex.Civ.App.) 70 S. 
W. 584; Scates vy. Fohn, (Tex.Civ. 
App.) 59 S.W. 837; Payton y. Love, 
49 S.W. 1109, 20 Tex.Civ.App. 613; 
Richardson v. Richardson, (Tex.Civ. 
App.) 42 S.W. 248; Ballaster v. Mann, 
(Tex.Civ.App.) 24 S.W. 561 [aff 26 S. 
W. 494, 86 Tex. 643]; Wells v. Burts, 
22 S.W. 419, 3 Tex.Civ.App. 430. 


[a] Uninterrupted occupation for 
twenty years.—Gordon v. Gordon, 7 
Newfoundl. 394. 


99. See cases infra this note. 


[a] Conveyance or  transfer.— 
Johnson v. Shaw, (Tex.Civ.App.) 32 
S.W.(2d) 254; Louisiana & Texas 
Lumber Co. v. Southern Pine Lumber 


aN oe Rae § 


may be found cases in which the evidence was held | 
insufficient to show a common source of title’ or 
claim thereunder,? to show identity, location, and 


Co., (Tex.Civ.App.) 171 S.W. 537; 
Freund v. Sabin, (Tex.Civ.App.) 159 
S.W. 168; Surghenor v. Ayers, (Tex. 
Civ.App.) 139 S.W. 28; Surghenor v. 
Ducey, (Tex.Civ.App.) 139 S.W. 22; 
Allen v. Clearman, 128 S.W. 1140, 60 
Tex.Civ.App. 589; Millwee v. Phelps, 
115 S.W. 891, 53 Tex.Civ.App. 195. 


[b] Grant from Coahuila and Tex- 
as.—Ross v. Sutter, (Tex.Civ.App.) 
223 S.W. 273. 


[c] Execution and delivery of con- 
tract to convey.—Hennegan v. Nona 
Mills Co., (Tex.Civ.App.) 195 S.W. 
664 [error refused]. 


[d] Oral contract for joint own- 
ership.—Smith v. Rickerts, (Tex.Civ. 
App.) 38 S.W.(2d) 644. 


{e] Purchase of land for others.— 
Sullivan v. Fant, (Tex.Civ.App.) 160 
S.W. 612. 


{f] Gack of title—Crosby v. 
vens, (Tex.Civ.App.) 184 S.W. 
[dism f w jl. 


[g] Absence of title by adverse 
possession.—Gooden v. Doyle, 42 N. 
B. 435. 


{h] Nonacquisition of title.—Jor- 
dan v. Grandfield Bridge Co., (Tex. 
Civ.App.) 290 S.W. 866. 


[i] Possession without claim of 
right or title —Nunez v. McElroy, 
(Tex.Civ.App.) 174 S.W. 829. 


[i] WNonasserticn of title.—Surg- 
henor v. Ayers, (Tex.Civ.App.) 139 S. 
W. 28. 

[k] 
v. Payton, 


. 


{1] Absence of any partition.— 
Jordan v. Grandfield Bridge Co., (Tex. 
Civ.App.) 290 S.W. 866. 


[m] Change of numbers of sur- 
veys.—Lee v. Simmons, (Tex.Civ. 
App.) 151 S.W. 868. 


[n] Identity of persons.—Keenon 
v. Burkhardt, (Tex.Civ.App.) 162 S. 
W. 483; Sanger v. McCan, 106 S.W. 
752, 48 Tex.Civ.App. 230. 


[o] Time party moved from land. 
—Bond v. Garrison, 127 S.W. 839, 59 
Tex.Civ.App. 620. 


[p] Other findings—(1) Absence 
of intention to turn over land to cor- 
poration. Dewees v. Nicholson, (Tex. 
Civ.App.) 182 S.W. 396. (2) Convey- 
ance by tax deed of whole league ex- 
cept three hundred fifty acres. Tem- 
ple Lumber Co. v. Pulliam, (Tex.Civ. 
App.) 272 S.W. 587 [rev (Commun. 
App.) 285 S.W. 609]. (3) Due post- 
ing of notice of sale under a trust 
deed. Roe v. Davis, (Tex.Civ.App.) 
142 S.W. 950 [aff 172 S.W. 708, 106 
Tex. 537]. (4) Sale under trust deed 
in compliance with power of sale. 
Smith v. Allbright, (Tex.Civ.App.) 
279 S.W. 852 [aff Allbright v. Smith, 
(Commn.App.) 288 S.W. 178, rev 
(Commn.App.) 5 S.W.(2d) 970]. (5) 
That one claiming under a lost deed 
did not file timber deed. Fidelity 
Lumber Co. v. Adams, (Tex.Civ.App.) 
230 S.W. 177 [error dism]. (6) That 
purchaser of school lands did not ac- 
quire or settle upon the land in good 
faith. Lefevre v. Jackson, (Tex.Civ. 
App.) 135 S.W. 212. 


i. Greenwood v. Fontaine, (Tex. 
Civ.App.) 34 S.W. 826 (evidence that 
both parties hold deeds to undivided 
interests from same person does not 
show common source of title). 


2 Sweeten vy. Taylor, (Tex.Civ. 


Ste- 
705 


Release of interest.—Hoffman 
(Tex.Civ.App.) 289 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 66-68] 


description of property,* to show other particular 
facts,* to support verdict or findings for plaintiff,® 
to support verdict or findings for defendant,* or to 


support particular findings.? 


[§ 67] H. Trial‘—1. Order of Proof. In trespass 
to try title, deeds constituting links in a chain of 
title need not be introduced in the order of their 
execution, beginning with the original grant from 
the sovereign, but the order may be varied to suit 
the convenience of the party offering them, subject 
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[§ 68] 2. Effect of Plaintiff's Evidence of Com- 
mon Source of Title. 
that evidence introduced in a case may be availed 


Contrary to the general rule 


or by either party without reintroduction,!°® it is the 


his evidence for 
troduced it will 
of showing title 
him.?! This rule 


to the direction of the court in its discretion.® 


App.) 184 S.W. 693; Moore v. Kemp- 

ner, 91 S.W. 336, 41 Tex.Civ.App. 86. 

See Hendricks v. Huffmeyer, 38 S.W. 

523, 15 Tex.Civ.App. 93 [aff 40 S.W. 

1, 90 Tex. 577] (evidence held to show 

angie was not common source of ti- 
e). 


3. Wallace v. Berry, 18 S.W. 595, 
83 Tex. 328; Keller v. Hollingsworth, 
15 S.W. 110, 78 Tex. 653; McDonald 
v. Hamblen, 14 S.W. 1042, 78 Tex. 628; 
Butler v. Brown, 14 S.W. 136, 77 Tex. 
342; Keyser v. Meusback, 13 S.W. 
967, 77 Tex. 64; Devine v. Keller, 11 
Sawa -o Coser hos hex, S643) , Catlett. wv. 
Starr, 7 S.W. 844, 70 Tex. 485; Jones 
v. Fancher, 61 Tex. 698; Brown v. 
Foster Lumber Co., (Tex.Civ.App.) 
178 S.W. 787; McDonald v. Downs, 
99 S.W. 892, 45 Tex.Civ.App. 215; 
Lewis v. Brown, 87 S.W. 704, 39 Tex. 
Civ.App. 139; Cochran v. Moerer, 87 
S.W. 160, 39 Tex.Civ.App. 75; Wilcox- 
son v. Howard, 62 S.W. 802, 63 S.W. 
938, 26 Tex.Civ.App. 281; Scanlan 
v. Hitchler, 48 S.W. 762, 19 Tex.Civ. 
App. 689; Forstall v. Bocock, (Tex. 
Civ.App.) 41 S.W. 502; Rosson v. 
Miller, 40 S.W. 861, 15 Tex.Civ.App. 
603; Riley v. Pool, 24 S.W. 85, 5 Tex. 
Civ.App. 346; Linam v. Anderson, 21 
S.W. 768, 2 Tex.Civ.App. 631. 


[a] “hus (1) extrinsic evidence, 
which fails to define the boundaries 
of the tracts conveyed by a sheriff’s 
deed containing only a general de- 
scription, is insufficient to support a 
recovery. Welles v. Arno Co-opera- 
tive Irr. Co., (Tex.Civ.App.) 177 S.W. 
985. (2) Plaintiff fails to establish 
title, there not only being a difference 
between the description in his deed 
and that in the petition, but the evi- 
dence showing the tracts to be dis- 
tinct. Carr v. Bordner, (Tex.Civ. 
App.) 219 S.W. 282. 


4. See cases infra this note. 


[a] Title.—Dolbear v. Gulf Pro- 
duction Co., (C.C.A.) 268 F. 737 [cert 
den Shannon v. Gulf Production Co., 
AlsS.Ct. 375,255 U.S. 569,65, Ld. 
790]; Wargis v. Moxon, (Tex.Civ. 
App.) 34 S.W.(2d) 353; Temple Lum- 
ber Co. v. Alexander Gilmer Lumber 
Co., (Tex.Civ.App.) 282 S.W. 844; 
Laidacker v. Palmer, (Tex.Civ.App.) 
210 S.W. 739 [aff (Commn.App.) 231 
S.W. 362]; Long v. Shelton, (Tex. 
Civ.App.) 155 S.W. 945; Griffin v. 
Ray, (Tex.Civ.App.) 135 S.W. 248; 
Wadsworth v. Vinyard, (Tex.Civ.App.) 
131 S.W. 1171 [rev 147 S.W. 560, 105 
Tex. 245]; Kruegel v. Cobb, 124 S.W. 
723, 58 Tex.Civ.App. 449; Moore v. 
Kempner, 91 S.W. 336, 41 Tex.Civ. 
App. 86. See Shumaker v. Byrd, (Tex. 
Civ.App.) 226 S.W. 817 [conforming 
to op of supreme court, 216 S.W. 862, 
110 Tex. 146] (abstract of title held 
not to show title). 


[b] Acquisition of title.—McBride 
vy. Loomis, (Tex.Civ.App.) 170 S.W. 
{rev (Commn.App.) 212 S.W. 


Wal- 


Conveyance.—Mixon v. 
907; 


(Tex.Civ.App.) 161 S.W. 
[63 C. J.—62] 


[ce] 
lis, 


Broocks yv. Payne, 124 S.W. 468, 58 
Tex.Civ.App. 513; White v. McCul- 
foen, 120 S.W. 10938, 56 Tex.Civ.App. 


[d] Walid order of sale and deed 
in accordance therewith.—Broocks v. 
Nae 124 S.W. 463, 58 Tex.Civ.App. 


{e] Ratification of contract to 
convey.—Broocks y. Payne, 124 S.W. 
463, 58 Tex.Civ.App. 513. 


[f] Outstanding title.— Yellow 
Pine Lumber Co. v. Carroll, 13 S.W. 
261, 76 Tex. 135; Ayers v. Snowball, 
(Tex.Civ.App.) 181 S.W. 827; Hoencke 
v. Lomax, 118 S.W. 817, 55 Tex.Civ. 
App. 189 [error den 119 S.W. 842, 102 
Tex. 487]. 


[g] Prior possession warranting 


recovery.—Schoonmaker v. Clardy, 
(Tex.Civ.App.) 218 S.W. 1112 [rev 
(Commn.App.) 244 S.W. 124]; Sweet- 


en v. Taylor, (Tex.Civ.App.) 184 S.W. 
693; Romine v. Littlejohn, (Tex.Civ. 
App.) 106 S.W. 439. 


[h] Adverse possession for requi- 
site period.—McConaghy v. Denmark, 
4 Can.S.C. 609; Greaves v. Carruthers, 
18 B.C. 264. 


[i] Absence of claim, and acquies- 
cence in another’s claim.—Hermann 
v. Thomas, (Tex.Civ.App.) 168 S.W. 
1037; Gladys City Oil, Gas & Mfg. 
Co. v. Right of Way Oil Co., (Tex. 
Civ.App.) 137 S.W. 171 [aff Right of 
Way Oil Co. v. Gladys City Oil, Gas & 
Mie. ‘Co,, 157 S.W. 737, 106 ‘Tex. 94, 
51 L.R.A.N.S. 268]. 


[j] Acquiescence in cotenant’s 
sale and estoppel. Broom v. Pearson, 
(Tex.Civ.App.) 180 S.W. 895. 


5. Hendricks v. Huffmeyer, 40 S. 
W. 1, 90 Tex: 577 [aff 38 S.W. 523, 15 
Tex.Civ.App. 93]; Guest v. Guest, 12 
S.W. 831, 74 Tex. 664; Rhodus v. 
Sansom, (Tex.) 6 S.W. 849; Hargis v. 
Moxon, (Tex.Civ.App.) 34 S.W.(2d) 
353; Jimerson v. Harrington, (Tex. 
Civ.App.) 292 S.W. 912; San Antonio 
Mach., etc., Co. v. Campbell, (Tex.Civ. 
App.) 110 S.W. 770; Smyth v. Saig- 
ling, (Tex.Civ.App.) 110 S. W. 550; 
McAdams v. Hooks, 104 S.W. 432, 47 
Tex.Civ.App. 79; New Orleans State 
Nat, Bank v. Roberts, (Tex.Civ.App.) 
103 S.W. 454;* Ball v. Carroll, 92 S. 
W. 1023, 42 Tex.Civ.App. 323; Roos 
v. Basham, 91 S.W. 656, 41 Tex.Civ. 
App. 551; Cobb v. Bryan, 83 S.W. 
887, 37 Tex.Civ.App. 339; Schultz v. 
Tonty Lumber Co., 82 S.W. 353, 36 
Tex.Civ.App. 448; Stafford v. Krein- 
hop, (Tex.Civ.App.) 63 S.W. 166; Mor- 
gan v. Butler, 56 S.W. 689, 23 Tex. 
Civ.App. 470; Ehrenberg v. Baker, 
(Tex.Civ.App.) 54 S.W. 435; McCoy 
v. Pease, 42 S.W. 659, 17 Tex.Civ.App. 
303; Schoellkopf v. Cameron, (Tex. 
Civ.App.) 40 S.W. 1072; Story v. 
Jones, 40 S.W. 417, 16 Tex.Civ.App. 
60; League v. Trepagnier, 36 S.W. 
772, 13 Tex.Civ.App. 523; Small v. 
McMurphy, 32 S.W. 788, 11 Tex.Civ. 
App. 409; Kern v. Reynolds, (Tex. 
Civ ADD») oes Wiel hLe. eeaschals: Vi. 


rule in Texas, that plaintiff, in making proof of a 
common source of title, has the right to introduce 


that purpose only, and when so in- 
not be considered for the purpose 
in defendant, unless introduced by 
applies to original deeds introduced 


Evans, (Tex.Civ.App.) 30 S.W. 923; 
Purinton y. Gunter, 22 S.W. 1008, 3 
Tex.Civ.App. 525; Dunman vy. Cloud, 
22 S.W. 529, 3 ‘'Tex.Civ.App.’ 457: 
Guerra v. San Antonio, 20 S.W. 935, 
1 Tex.Civ.App. 422. 


6. Williams v. McGee, 8 S.C.L. 85; 
Utzfield v. Bodman, 13 S.W. 474, 76 
Tex. 359; Ruiz v. Vela, (Tex.Civ.App.) 
26 S.W.(2d) 286; Taliaferro v. Rice, © 
103 S.W. 464, 47 Tex.Civ.App. 3; 
Tenzler v. Tyrrell, 75 S.W. 57, 32 Tex. 
Civ.App. 443; Texas Tram, etc., Co. 
v. Gwin, 67 S.W. 892, 68 S.W. 721, 29 
Tex.Civ.App. 1; Herndon v. De Cor- 
dova, 54 S.W. 401, 22 Tex.Civ.App. 202; 
Clements v. Clements, 46 S.W. 61, 18 
Tex.Civ.App. 617; Niemann v. Silber, 
(Tex.Civ.App.) 41 S.W. 712; Bondies 
v. Ivey, (Tex.Civ.App.) 31 S.W. 244; 
Id., 39 S.W. 156, 15 Tex.Civ.App. 290; 
Byers v. Wallace, (Tex.Civ.App.) 25 
pale 1043 [rev 28 S.W. 1056, 87 Tex. 
5 4 


7. See cases infra this note. 


[a] Cancellation of indebtedness. 
—First State Bank of Wortham v. 
Bland, (Tex.Civ.App.) 291 S.W. 650. 


[b] Identity of persons.—Toole v. 
Moore, (Tex.Civ.App.) 203 S.W. 429 
[appeal dism Moore v. American Lum- 
ber Co., (Commn.App.) 231 S.W. 318]; 
Graham v. Billings, (Tex.Civ.App.) 
51 S.W. 645. 


[c] Location of survey and pay- 
ment of expenses of patent.—Ste- 
phens v. House, (Tex.Civ.App.) 257 
S.W. 585 [conforming to answers 
eee 248 S.W. 30, 112 Tex. 
oO ° 


[d] Value of lanud.—Rogers v. 
Blackshear, 128 S.W. 938, 60 Tex.Civ. 
App. 576. 


8 Generally see Trial [38 Cyc 
1238]. 


9. Frugia v. Trueheart, 106 S.W. 
736, 48 Tex.Civ.App. 513. 


Discretion of court as to order of 
aeeaT generally see Trial [38 Cyc 
1 z 


10. See Trial [38 Cyc 1347]. 


11. Bosse v. Cadwallader, 24 S.W. 
798, 86 Tex. 336 [rev (Civ.App.) 23 
S.W. 260]; Young v. Trahan, 97 S.W. 
147, 438 Tex.Civ.App. 611; Greenwood 
vy. Fontaine, (Tex.Civ.App.) 34 S.W. 
826. See Hovel v. Kaufman, (Tex.Civ. 
App.) 266 S.W. 858 [aff (Commn. 
App.) 280 S.W. 185]. 


{a}! Reason for rale—Proof of 
common source does not mean that 
defendant has title under the claim 
proved, but that he claims to have ti- 
tle under it. Bosse v. Cadwallader, 
24 S.W. 798, 86 Tex. 336 [rev (Civ. 
App.) 23 S.W. 260]; Young v. Trahan, 
97 S.W. 147, 43 Tex.Civ.App. 611. 


[b] Reliance by defendant on evi- 
dence of common source.—Under the 
statute plaintiffs, having shown an 
undivided interest in the land, how- 
ever small, were entitled to recover 
all of the land as against the defend- 


1196 [63 C.J.] 


by plaintiff;12 and by statute it has been made ap- 
plieable to certified copies of deeds offered by plain- 


tiff? 
[§ 69] 3. Nonsuit. 


to recover their possession.*® 


ant relying on evidence merely show- 
ing common souree. Le Blanc _v. 
Jackson, (Tex.Commn.App.) 210 S.W. 
687 [aff in part and rev in part (Civ. 
App.) 161 S.W. 60]. 


12. Bosse v. Cadwallader, 24 S.W. 
798, 86 Tex. 336, 345 [rev (Civ.App.) 
23 S.W. 260]. 


“The judge who tried this case in 
the District Court held that the act 
applied to proof by original deeds as 
well as by copies. We are not satis- 
fied that this is a proper construction 
of the act. But he also held, that at 
common law original deeds might be 
introduced to prove a claim under the 
common source, and when introduced 
for that purpose only they would not 
be evidence of title in the defendants 
unless introduced by them. In this 
we think the trial judge was correct.” 
Bosse v. Cadwallader, supra. 


13. See Act (1871) p 3 § 1; Vernon 
Sayles Civ. St. (1914) § 7749. See 
Story v. Birdwell, (Tex.Civ.App.) 45 
S.W. 847 (discussing effect of stat- 
ute). Compare Bosse v. Cadwallader, 
24 S.W. 798, 86 Tex. 336 [rev (Civ. 
App.) 23 S.W. 260] supra note 11. 


14. See Rev. St. (1895) art 1301. 
See also Dismissal and Nonsuit § 5 et 
seq. 


15. 


16. 
43, 8 


Peck v. McKellar, 33 Tex. 234. 


French v. Groesbeck, 27 S.W. 
Tex.Civ.App. 19. 


17. Peck v. McKellar, 33 Tex. 234. 


18. Knox v. McElroy, (Tex.Civ. 
App.) 118 S.W. 1142 [aff 127 S.W. 798, 
103 Tex. 357]. 


19. See Trial §§ 313-359. 


20. Beaumont Pasture Co. v. Cleve- 
land, (Tex.Civ.App.) 26 S.W. 93. 


[a] Construction of written in- 
strument.—Beaumont Pasture Co. v. 
Cleveland, (Tex.Civ.App.) 26 S.W. 93. 


21. Herndon v. Vick, 35 S.W. 141, 
cote 469 [rev (Civ.App.) 33 S.W. 


[a] Illustrations of questions of 
fact for the jury: (1) Abandonment 
of possession of land. Simpson vy. 
McLemore, 8 Tex. 448. (2) Excess of 
levy under execution, and gross in- 
adequacy of price. Baker v. Clepper, 
26 Tex. 629, 84 Am.D. 591. .(8) De- 
fendant’s explanation of offer to pur- 
chase land in _ controversy. Bur- 
roughs v. Smith, (Tex.Civ.App.) 8 
S.W.(2d) 301. (4) Intent in: execut- 
ing deed as donee of power to sell. 
Morgan v. White, (Tex.Civ.App.) 20 


Under a Texas statute pro- 
viding that at any time before the jury retires plain- 
tiff may take a nonsuit, but he shall not thereby 
prejudice the right of an adverse party to be heard 
on his claim for affirmative relief,1* plaintiff in tres- 
pass to try title may take a nonsuit although defend- 
ant has pleaded in reconvention;?®> but when defend- 
ant asks that his title be quieted, the court may hear 
and grant his plea, although plaintiff has been non- 
suited,® or has taken a voluntary nonsuit.17 Where 
plaintiffs dismissed their suit, after dispossessing 
defendants by a writ of sequestration, and defend- 
ants proceeded to trial on their pleas in reconven- 
tion and showed prior possession, they were entitled 
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for the jury.?1 


ted.?8 


or tend to prove 


j a z 
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[§ 70] 4. Questions for Court and Jury. As in 
other civil cases,t® questions of law are for the de- 
termination of the court,2® and questions of fact are 
An issue of fact not raised by the 
pleadings and the evidence shauld not be submitted 
to the jury,22 but issues so raised should be submit- 
A verdiet is properly directed for plaintiff 
where he establishes his title by undisputed evidence, 
and defendant fails to show a superior title,’* or 
where the evidence of plaintiff’s prior possession is 
undisputed,?® or where he makes a prima facie case, 
and defendants fail to establish their defenses.?® 
Where all the evidence tends to prove a fact, so 
that but one finding can be made by the jury, it is 
proper for the court to withdraw the issue from 
them and decide the matter itself,?7 and, where there 
is no conflict in the evidence, and it fails to prove 
the allegations of plaintiff, a verdict 


may be directed for defendant,?* but a question as 


S.W.(2d) 366. (5) Husband’s author- 
ity to make deed of community in- 
terest. Stipe v. Shirley, 64 S.W. 1012, 
27 Tex.Civ.App. 97. 


[b] Presumption of title if in- 
dulged at all, is one of fact, and the 
effect of the evidence in support of 
it is for the jury. Philadelphia Trust 
co. eS (Tex.Civ.App.) 257 S. 


[c] Mixed question of law and 
fact.—Where the parties claim under 
titles arising from two deeds by the 
same grantor, and it becomes neces- 
sary for the identity of the tracts de- 
scribed in them to be established, the 


fquestion of notice by the record of 


the one to the grantee of the other 
becomes a mixed one of law and fact. 
Laughlin v. Tips, 28 S.W. 55, 8 Tex. 
Civ.App. 649. 


{d] In boundary dispute, it was 
necessary for the jury to determine 
whether the boundary line was lo- 
cated so as to include the disputed 
land within the survey owned_ by 
plaintiff or by defendant. Provident 
Nat. Bank v. Webb, 128 S.W. 426, 60 
Tex.Civ.App. 321. 


22. Davidson v. Wallingford, (Tex. 
Civ.App.) 30 S.W. 827. 


23. Bateson v. Choate, 20 S.W. 64, 
85 Tex. 239; Atwell v. Watkins, 36 
S.W. 103, 138 Tex.Civ.App. 668. 


_ [a] Boundary.—Where the plead- 
ings and evidence develop no issue 
except as to the location of a de- 
scribed boundary, it is not error to 
submit such issue to the jury. Don- 
UY Be Coleman, (Tex.Civ.App.) 62 S. 


[b] Limitations.—Although the 
principal issue is one of boundary, it 
is not improper to submit the ques- 
tion of limitation where the deed of 
each party covers the land in dis- 
pute. Gilbert v. Rankin, 21 S.W. 994, 
3 Tex.Civ.App. 78. 


24. Forsod_ v. Golson, 14 S.W. 232, 
77 Tex. 666; Wolf v. Lane, (Tex.Civ. 
App.) 166 S.W. 72; Glenn y. Rhine, 
115 S.W. 91, 53 Tex.Civ.App. 291; Ben- 
son_v. Cahill, (Tex.Civ.App.) 37 S.W. 
1088. See also Lewis v. Saylors, (Tex. 
Civ.App.) 37 S.W.(2d) 760; .White v, 
Anderson, (Tex.Civ.App.) 283 S.w. 
998; Tinsley v. Mays, (Tex.Civ.App.) 
251 S.W. 577; Kirby v. National Loan, 
etc., Co., 54 S.W. 1081, 22 Tex.Civ. 
App. 257 (in all of which the undis- 
puted evidence was held to warrant 
a directed verdict for plaintiff). 


[a] Conditional direction.—Where 


plaintiff’s evidence consisted of writ- 
ten muniments of title and evidence 
of relationship as to which there was 
no conflict, court properly charged 
that plaintiff was entitled to recover 
unless defendants were entitled to 
the land under the statute of limita- 
tions. Van Sickle v. Catlett, 13 S.W. 
31, 75 Tex. 404. 


25. Adels v. Wilson, (Tex.Civ.App.) 
148 S.W. 1156; Adels v. Joseph, (Tex. 
Civ.App.) 148 S.W. 1154. 


[a] Evidence must be conclusive. 
—Before the court is authorized to 
direct a verdict for plaintiff, based on 
the presumption. of ownership from 
prior possession, against one entering 
without title, the evidence must be 
conclusive, leaving no room for doubt 
as to the fact of actual possession, 
and it is not enough that the evidence 
is without conflict in establishing the 
facts relied on to show actual pos- 
session, but these facts must them- 
selves conclusively prove such_pos- 
session. Lynn v. Burnett, 79 S.W. 64, 
34 Tex.Civ.App. 335. 


26. Christy v. Romero, (Tex.Civ, 
App.) 140 S.W. 516. 


27. New York, ete., Land Co. v. 
pecley: 77 S.W. 1030, 33 Tex.Civ.App. 


[a] Thus, where the evidence con- 
clusively showed that the grantee in 
a defectively acknowledged deed, and 
those claiming under him, claimed un- 
der such deed, the court properly re- 
fused to submit to the jury whether 
i: Laie At eg had been given. 

yers v. Snowball, (Tex.Civ.App.) 1 
S.W. 827. : ie * i 

28. Grayson v. Breckenridge, 108 
FB. 583, 47: C.C.A. 504;\ Guilfi! ete, eRe 
Co. v. Cornell, 19 S.W. 703, 84 Tex. 
541; Howard v. Stubblefield, 14 S.w. 
1044, 79 Tex. 1; Motl v. Stephens, 108 
S.W. 1018, 49 Tex.Civ.App. 8. 


[a] Thus directed verdict for de- 
fendant was proper: (1) Where plain- 
tiffs did not prove title or right of 
possession. Graebner v. Limburger’s 
Ex’rs, (Tex.Commn.App.) 293 S.w. 
1100 [rey Limburger vy. Graebner, 
(Civ.App.) 287 S.W. 1101]; Hovel v. 
Kaufman, (Tex.Ccommn.App.) 280 S. 
W. 185 [aff (Civ.App.) 266 S.W. 858]. 
(2) Where undisputed facts showed 
sale under deed of trust under which 
defendant claimed was valid. KE. Y. 
Chambers & Co. y. Little, (Tex.Civ. 
App.) 21 S.W.(2d) 17. (3) Where the 
undisputed facts showed inexcusable 
negligence in failing to assert rights 
earlier. Carrillo v. Carrillo, (Tex. 
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§§ 70-71] 


to which plaintiff has the burden of proof is prop- 
erly submitted to the jury, though there is no evi- 
dence for defendant on such question.?° 
should be submitted to the jury if there is any evi- 
dence reasonably tending to support the issues aris- 
ing under the pleadings;?® and where the evidence 
is conflicting it should be passed upon by the jury.?4 


4 The rules as to framing 
and submitting instructions applicable in civil cases 


[§ 71] 5. Instructions. 


Civ.App.) 289 S.W. 88. 


[b] Evidence held to justify per- 
eniptory tion in favor of de- 
fendants on issue of identity of per- 
sons. Bailie v. Western Live Stock 
& Land Co., 119 S.W. 325, 55 Tex.Civ. 
App. 473. 


29. Crosby v. Stevens, (Tex.Civ. 
App.) 184 S.W. 705 [dism f w j] (not 
error to submit special issue whether, 
at time of a grant, land claimed by 
plaintiffs was on side of the river 
claimed by them). 


30. White v. Burnley, 20 How. (U. 
S.) 235, 15 L.Hd. 886; Schmidt v. Huff, 
ex.s). “19; (SoW.- 1313" Rreeman =v. 
Brundage, 57 Tex. 253; Texas, etc., 
R. Co. v. Texas Tram, etec., Co., 110 S. 
W. 140, 50 Tex.Civ.App. 182; Wallis, 
Landes & Co. v. Dehart, (Tex.Civ. 
App.) 108 S.W. 180; Romine v. Little- 
john, (Tex.Civ.App.) 106 S.W. 439; 
Hutcheson v. Chandler, 104 S.W. 434, 
47 Tex.Civ.App. 124 (title by limita- 
tion); Rankin v. Moore, 101 S.W. 
1049, 46 Tex.Civ.App. 44; Field v. 
Field, 87 S.W. 726, 39 Tex.Civ.App. 1; 
Ellis v. Lewis, (Tex.Civ.App.) 81 S. 
W. 1034; Jones v. Wright, (Tex.Civ. 
App.) 81 S.W. 569 [rev 84 S.W. 1053, 
98 Tex. 457]; Lynn v. Burnett, 79 S. 
W. 64, 34 Tex.Civ.App. 335; San An- 
tonio v. Sullivan, 57 S.W. 42, 23 Tex. 
Civ.App. 619; Texas Tram, etc., Co. 
v. Gwin, (Tex.Civ.App.) 52 S.W. 110; 
Herndon v. Burnett, 50 S.W. 581, 21 
Tex.Civ.App. 25; Estell v. Kirby, 
(Tex.Civ.App.) 48 S.W. 8; Smith v. 
Davis, 47 S.W. 101, 18 Tex.Civ.App. 
563; Schott v. Pellerim, (Tex.Civ. 
App.) 43 S.W. 944; Burnett v. Fried- 
enreus: 21 S.W. 544, 2 Tex.Civ.App. 


[a] Thus (1) Any evidence show- 
ing common source of title will pre- 
vent instructed verdict for defend- 
ants on such issue. Clayton v. Hum- 
ble Oil & Refining Co., (Tex.Civ.App.) 
(2) Where there is any 
evidence to support defense that land 


‘is part of larger tract owned by de- 


fendant and no part of tract owned 
by plaintiff, a peremptory instruction 
for plaintiff is error. Thacker v. Wil- 
son, (Tex.Civ.App.) 122 S.W. 938. (3) 
Even as against a plea of general de- 
nial, plaintiff cannot have an instruct- 
ed verdict, when by his own testi- 
mony he raises issues of fact against 
his title. O’Fiel v. Janes, (Tex.Civ. 
App.) 220 S.W. 371 [error refused]. 


{b] Oral evidence to show title.— 


Where plaintiff showed title under 


various patents and surveys by oral 
testimony introduced without objec- 
tion, one of which defendant relied 
on, and also recorded agreements as 
to lines, the refusal to direct a verdict 
for defendant, on the ground that 
plaintiff failed to show a record title, 
was proper. Walker v. Cornett, (Ky.) 
122 S.W. 841. 


[ce] Evidence held to make ques- 
tion for jury as_to: (1) Title. Lim- 
burger v. Graebner, (Tex.Civ.App.) 
287 S.W. 1101. (2) Common_ source 
of title. Bell v. Thomsen, 273 S.W. 
1109, 116 Tex. 325 [reh den 1 S.W.(2d) 
1118, 116 Tex. 325]. (3) Execution of 
deed. Hensley: v. Pena, (Tex.Civ. 
App.) 200 S.W. 427; McCollum v. 
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tle.33 
The case 


Buckner’s Orphans’ Home, 117 S.W. 
886, 54 Tex.Civ.App. 348; Gray v. 
Fussell, 106 S.W. 454, 48 Tex.Civ.App. 
261; Taliaferro v. Rice, 103 S.W. 464, 
47 Tex.Civ.App. 3. (4) Genuineness 
of deed. West v. Houston Oil Co., 
102 S.W. 927, 46 Tex.Civ.App. 102. 
(5) Forgery of deed. Stark v. Os- 
born, 221 FB. 557, 137 C.C.A., 259; Vil- 
lage Mills Co. v. Houston Oil Co. of 
Texas, (Tex.Civ.App.) 186 S.W. 785 
{rev Houston Oil Co. of Texas v. Vil- 
lage Mills Co., (Commn.App.) 241 S. 
W. 122). (6) Transfer of scrip. Sloan 
v. Herndon, 213 F. 779, 130 C.C.A. 340. 
(7) Heirship. Gorham v. Settegast, 
98 S.W. 665, 44 Tex.Civ.App. 254. (8) 
Ratification of lease. Humble Oil & 
Refining Co. v. Jeffrey, (Tex.Civ.App.) 
388 S.W.(2d) 374. (9) Inelusion of 
premises in deed. Ludtke v. Mackey, 
(Tex.Commn.App.) 261 S.W. 140 [rev 
(Civ.App.) 251 S.W. 606]. (10) Pay- 
ment of purchase money. Hodges v. 
Moore, (Tex.Civ.App.) 186 S.W. 415. 


.(11) Entry under parol contract and 


making of improvements. Elder v. 
Craddock, (Tex.Civ.App.) 223 S.W. 
314 [dism f w j]. (12) Width of rail- 
road right of way. Heaton v. Kil- 
patrick, 143 S.E. 644, 195 N.C. 708. 
(13) Definite interest in land, depend- 
ing on the mother of plaintiff's half- 
brothers not having remarried and 
had children after divorce. Steddum 
v. Kirby Lumber Co., 221 S.W. 920, 
110 Tex. 513 [rev (Civ.App.) 154 S.W. 
273]. (14) Whether defendant’s re- 
mote grantor held land under another 
than plaintiffs’ predecessors in title. 
Miller-Vidor Lumber Co. v. Schreiber, 
(Tex.Civ.App.) 298 S.W. 154. (15) 
Whether land was unappropriated 
public domain when awarded to plain- 
tiff. Leckie v. Texas Land & Cattle 
Co., (Tex.Civ.App.) 129 S.W. 1147. 
(16) Whether conveyance was in sat- 
isfaction of the grantee’s claim in 
land purchased by him and another. 
Gosch v. Vrana, (Tex.Civ.App.) 145 
S.W. 253. (17) Whether person was 
dead when his wife and daughter con- 
veyed land as his heirs. Villalva v. 
Brown, (Tex.Civ.App.) 148 S.W. 1124. 
(18) Whether deed was a bona fide 
sale and purchase or a conveyance in 
trust. Watts v. McCloud, (Tex.Civ. 
App.) 205 S.W. 881 [error refused]. 
(19) Agency. Lee v. W. D. Hayden 
Co., (Tex.Civ.App.) 48 S.W.(2d) 476. 
(20) Knowledge and acquiescence. 
Lee v. W. D. Hayden Co., (Tex.Civ. 
App.) 48 S.W.(2d) 476. (21) Location 
of townsite. Uvalde County v. Op- 
penheimer, 115 S.W. 904, 53 Tex.Civ. 
App. 137. 


[d] Evidence held insufficient to 
make jury question as to: (1) Prior 
possession. Griffin v. Ray, (Tex.Civ. 
App.) 135 S.W. 248. (2) Superior ti- 
tle in defendant from common source, 
Brown v. Ackerman, (Tex.Civ.App.) 
9 S.W.(2d) 363 [aff (Commn.App.) 17 
S.W.(2d) 771]. _(3) Forgery of as- 
signment of a headright certificate. 
Crosby v. Ardoin, (Tex.Civ.App.) 145 


S.w. 709. (4) Presumed deed. Laf- 
ferty v. Wilson, (Tex.Civ.App.) 162 
S:W. 379. 

31. Tompkins v. Creighton-Mc- 


Shane Oil Co., 160 F. 303, 87 C.C.A. 
427: Warren v. Fredericks, 13 S.W. 
643, 76 Tex. 647; Graves v. Campbell, 
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generally*? govern in actions of trespass to try ti- 
Thus, the court should charge on all issues 
raised by the pleadings and evidence,?* clearly, dis- 
tinctly, and affirmativety,?® and in such manner as 
to direct the minds of the jury to the very facts 
- in issue,®® and should not authorize the jury to find 
a verdict for a party on finding certain facts, with- 
out requiring a finding of all essential facts.?7 
structions must be in conformity with the evidence,*® 


In- 


12 S.W. 2388, 74 Tex. 576; Hamlett v. 
Coates, (Tex.Civ.App.) 182 S.W. 1144; 
Anderson vy. Anderson, 36 S.W. 816, 13 
Tex.Civ.App. 527; Dawson v. Mc- 
Leary, (Tex.Civ.App.) 25 S.W. 705 
[mod 29 S.W. 1044, 87 Tex. 524]. 


[a] Conflicting evidence as to 
boundary held for jury. Whaley v. 
Lemmon, (Tex.Civ.App.) 281 S.W. 321. 


32. See Trial [88 Cyc 1594-1818]. 
33. See cases infra this section. 
34 See cases infra this note. 


[a] MTllustrations.—(1) Where it 
was admitted that plaintiff owned all 
the land in dispute if none of it was 
included within the boundary of ad- 
joining tracts, a proper charge author- 
izing the jury to locate the lines of 
the adjoining tracts should have been 
given. Miles v. Eckert, (Tex.Civ. 
App.) 120 S.W. 1137. (2) Where de- 
fendant claimed that deed absolute on 
its face was intended as a mortgage 
of homestead property and was void, 
the jury should have been instructed 
as to the effect of the deed. Irvin v. 
Johnson, 120 S.W. 1085, 56 Tex.Civ. 
App. 492. 


35. Cass v. Green, (Tex.Civ.App.) 
224 S.W. 938 [op supplemented 227 
S.W. 238]. 


26. Embry v. Alford, 170 S.W. 1196, 
161 Ky. 475; Cass v. Green, (Tex.Civ, 
App.) 224 S.W. 938 [op supplemented 
227 S.W. 2388] (holding a general 
charge on limitations insufficient). 


[a] Instruction held erroneous.— 
Instruction to find for plaintiff if jury 
believed he was the owner of the land, 
and otherwise to find for defendants 
was erroneous, as permitting the jury 
to determine without restriction the 
title to the land. Embry v. Alford, 
170 S.W. 1196, 161 Ky. 475. 


37. Miles v. Eckert, (Tex.Civ. App.) 
120 S.W. 1137 (holding erroneous an 
instruction to find for defendant if 
the parties had agreed on a line as the 
west boundary of a tract, where the 
location of the south boundary was 
also in issue). 


[a] Fact presumed.—Instruction 
to find for plaintiff if one under whom 
he claimed paid valuable considera- 
tion for land was not erroneous as 
ignoring want of notice, as where a 
valuable consideration is paid, and 
the parties are dead, the presumption 
is that the purchaser bought with- 
out notice of a prior conveyance. Mc- 
Collum v. Buckner’s Orphans’ Home, 
117 S.W. 886, 54 Tex.Civ.App. 348. 


38. Musselman v. Strohi, 18 S.W. 
857, 83 Tex. 473; Bohny v. Petty, 17 
S.W. 80, 81 Tex. 524; Van Sickle v. 
Catlett, 13 S.W. 31, 75 Tex. 404; Cros- 
by v. Stevens, (Tex.Civ.App.) 184 S. 
W. 705 [dism f w j]; Hirsch v. Pat- 
ton, 108 S.W. 1015, 49 Tex.Civ.App. 
499; Texas Tram, etc., Co. v. Gwin, 
67 S.W. 892, 68 S.W. 721, 29 Tex.Civ. 
App. 1; Estell v. Kirby, (Tex.Civ. 
App.) 48 S.W. 8; Daugherty v. Yates, 
35 S.W. 9387, 13 Tex.Civ.App. 646; Da- 
vidson v. Wallingford, (Tex.Civ.App.) 
30 S.W. 286 [reh den 30 S.W. 827, rev 
32 S.W. 1030, 88 Tex. 619]. 


[a] When instruction warranted. 
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and with the pleadings and issues,*® and must 
not be misleading,*® too broad,*! argumentative, *? 
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dictory,#* and must not invade the province of 
the jury,+® as by assuming a fact in dispute to be 


ambiguous,*? conflicting, inconsistent, or contra- | true,*® or, in Texas, by charging on the weight and 


—(1) Where defendant offered a deed 
from the person claiming an out- 
standing title, although it established 
no title, a charge that any after-ac- 
quired title in such defendant would 
inure to plaintiff vendee is not erro- 
neous as submitting an issue not 
raised by the testimony. Frank v. 
Frank, (Tex.Civ.App.) 25 S.W. 819. 
(2) Instruction to find for defendant 
if agreement was made and carried 
out held in accord with the evidence. 
Pardue v. Whitfield, 115 S.W. 306, 53 
Tex.Civ.App. 63. 


[b] Instructions unsupported by 
evidence.—(1) Where there was no 
evidence that tenant claimed owner- 
ship, or denied landlord’s title, charge 
as to effect of tenant’s possession 
while holding adversely was properly 
refused. Bateman v. Jackson, (Tex. 
Civ.App.) 45 S.W. 224. (2) Where in 
a prior action it was adjudicated 
that there was a gift of one tract, 
but there was no adjudication as to 
another, a charge that if the validity 
of a gift of the latter tract was nec- 
essarily involved, and the issue was 
decided the gift thereof should be 
found to be valid, was properly re- 
fused as without basis in the evi- 
dence. Pardue v. Whitfield, 115 S.W. 
306, 53 Tex.Civ.App. 63. (3) Instruc- 
tion as to effect of statements made 
by plaintiff pending negotiations by 
defendant for purchase of land held 
unwarranted by evidence so far as it 
referred to plaintiff’s refusal to exe- 
eute quitclaim deed. Bender v. 
Brooks, 130 S.W. 653, 61 Tex.Civ.App. 
464 [on remand after answer to cer- 
tified question 127 S.W. 168, 103 Tex. 
329, Ann.Cas.1913A 559]. 


[ec] Instruction held as favorable 
to party as he was entitled to under 
the facts. Phoenix Land Co. v. Exall, 
(Tex.Civ.App.) 159 S.W. 474. 


[d] Evidence held to authorize in- 
structions. — (1) Surveyor’s testi- 
mony held to warrant instruction 
submitting issue whether disputed 
strip was included by description in 
deed. Bond v. Texas, etc., R. Co., 39 
S.W. 978, 15 Tex.Civ.App. 281. (2) 
An instruction as to defendant’s right 
to recover for improvements held au- 


thorized. West Lumber Co. v. 
oer: (Tex.Civ.App.) 146 S.W. 
76. 


39. Warren v. Wilson, 71 S.H. 818, 
89 S.C. 420 [appeal dism 71 S.E. 992, 
89 S.C. 420]; White v. McFarlin, 14 
S.W. 200, 77 Tex. 596; Carlisle v. 
Gibbs, 98 S.W. 192, 44 Tex.Civ.App. 
189; Staley v. Stone, 92 S.W. 1017, 
41 Tex.Civ.App. 299; Herndon v. 
Burnett, 50 S.W. 581, 21 Tex.Civ.App. 
25; Silverman y. Landrum, 47 S.W. 
404, 19 Tex.Civ.App. 402; Gray v. 
Thompson, 23 S.W. 926, 5 Tex.Civ. 
App. 32; Steiner v. Jester, (Tex.Civ. 
App.) 23 S.W. 718 [aff 25 S.W. 411, 
86 Tex. 415]. 


[a] When charge proper.—Where 
there is a plea of limitation, it is 
proper to charge that the deeds under 
which defendant claims were duly 
filed and recorded on certain days, 
stating also the date of the com- 
mencement of the action, although 
there is no controversy about that 
fact. Heflin v. Burns, 8 S.W. 48, 70 
Tex. 347. 


[b] Instructions not con- 
formity with issues.—(1) Charge 
that jury must find for the defendant, 
unless they found that defendant’s 
possession was that of a tenant of 


in 


plaintiff's predecessor held too re- 
strictive of the issues, because au- 
thorizing a verdict for defendant if 
he were not a tenant, regardless of 
the superiority of plaintiff’s title. 
Warren v. Wilson, 71 S.E. 818, 89 S. 
C. 420 [appeal dism 71 S.B. 992, 89 
S.c. 420]. (2) Where plaintiff did 
not set up any homestead right, an 
instruction in relation thereto is prop- 
erly refused. Field v. Field, 87 S.W. 
726, 39 Tex.Civ.App. 1. (3) It is er- 
ror to submit to the jury the issue of 
plaintiff’s right of possession by xea- 
son of defendant’s renouncement’ of 
possession, where the fact of such re- 
nouncement is not disputed, and only 
its validity is in dispute. Graham v. 
Billings, (Tex.Civ.App.) 51 S.W. 645. 
(4) Where defendant claimed only 
an easement, instruction to find for 
defendant ‘‘as to this lot” held proper- 
ly refused as concluding the title to 
the lot, and not merely the easement. 
Chicago, R. I. & G. Ry. Co. v. Clark, 
(Tex.Civ.App:) 146 S.W. 989. (5) 
Where plaintiff claimed alternatively 
for statutory amount of land by ad- 
verse possession refusal to charge 
that plaintiff could recover no greater 
amount than shown by field notes was 
proper. Houston Oil Co. of Texas v. 
Ainsworth, (Tex.Civ.App.) 192 S.W. 
614-[rev (Commn.App.) 228 S.W. 185]. 
(6) Where one defendant answered 
by general denial and plea of not 
guilty and did not disclaim, it was er- 
ror to charge that he did not claim 
any interest in the land, and that 
jury could not find against him. 
Bender v. Brooks, 130 S.W. 653, 61 
Tex.Civ. App. 
answer to certified question 127 S.W. 
5eoi 103 Tex. 329, Ann.Cas.1913A 


40. Davidson v. Wallingford, 32 S. 
W. 1080, 88 Tex. 619; Kirby v. Estill, 
12 S.W. 807, 75 Tex. 484; Wilkins v. 
Clawson, 110 S.W. 103, 50 Tex.Civ. 
App. 82; Hirsch v. Patton, 108 S.W. 
1015, 49 Tex.Civ.App. 499; Brodbent 
v. Carper, (Tex.Civ.App.) 100 S.W. 
183; Carlisle v. Gibbs, 98 S.W. 192, 
44 Tex.Civ.App. 189; Yarborough v. 
Mayes, 91 S.W. 624, 41 Tex.Civ.App. 
446; Jinks v. Moppin, (Tex.Civ.App.) 
80 S.W. 390; Burleson v. Alvis, 66 S. 
W. 235, 28 Tex.Civ.App. 51; Smith v. 


Davis, 47 S.W. 101, 18 Tex.Civ.App. 
563; Merrell v. Kenney, (Tex.Civ. 
App.) 45 S.W. 423; House v. Wil- 


liams, 40 S.W. 414, 16 Tex.Civ.App. 
122; Busk v. Mangham, (Tex.Civ. 
App.) 27 S.W. 893. 


[a] Charges held misleading.—(1) 
When the issue was as to boundary, 
a charge that there was no issue of 
limitation and that the evidence 
should not be considered as establish- 
ing any adverse claim or right was 
unnecessary and misleading. Dunn 
v. Land, (Tex.Civ.App.) 193 S.W. 698. 
(2) Charge as to legal formality es- 
sential to conveyance of separate 
property of married woman held mis- 
leading as to necessity of direct evi- 
dence. Blake v. Marshall, (Tex.Civ. 
App.) 279 S.W. 612. (3) Where plain- 
tiffs have shown title, if not defeated 
by the adverse possession of defend- 
ants, it is misleading to charge that 
plaintiffs must show a good title not 
only against defendants but against 
all other persons. Ivey v. Williams, 
15 S.W. 163, 78 Tex. 685. (4) Instruc- 
tion to find for defendant who had 
conveyed land, if she did not intend 
to convey it, without requiring a find- 
ing of any equitable circumstances 
entitling her to set conveyance aside, 
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was misleading. Ferrell v. Delano, 
(Tex.Civ.App.) 144 S.W. 1039. 


[b] Charges held not misleading. 
—(1) Charge referring to contract to 
convey as a “transfer or conveyance” 
is not misleading. Bayne v. Denny, 
52 S.W. 983, 21 Tex.Civ.App. 435. (2) 
Instruction that mere identity of 
names was not. sufficient proof of 
identity of persons, but the evidence 
must go further and show, by other 
facts and circumstances taken in con- 
nection with the name, the identity of 
the person referred to, was not cal- 
culated to mislead. Blunt v. Houston 
Oil Co., (Tex.Civ.App.) 146 S.W. 248. 
(3) Where plaintiffs claimed title by 
limitation to land other than that 
which passed from their ancestor to 
defendant, a charge that plaintiffs 
could not claim by limitation land 
which passed by regular chain of ti- 
tle from their ancestor to defendant 
was not misleading. Gosch v. Vrana, 
(Tex.Civ.App.) 167 S.W. 757. (4) In 
action by one who took by gift from 
his father, instruction that he could 
not recover unless his father could 
was not misleading. Massingill v. 
Moody, (Tex.Civ.App.) 201 S.W. 265. 
(5) Instruction that all of the defend- 
ants except one had been in posses- 
sion of the property under color of 
title, and that the jury should so find 
as to the half of the tract claimed by 
such defendants held not mislead- 
ing. Saxton v. Corbett, (Tex.Civ. 
App.) 122 S.W. 75. 


41. Burleson v. Alvis, 66 S.W. 235, 
28 Tex.Civ.App. 51; Scales v. Mar- 
shall, (Tex.Civ.App.) 60 S.W. 336. 


42. Mitchell v. Mitchell, 15 S.W. 
705, 80 Tex. 101. 


43. Barron v. Henry, (Tex.) 15 S. 
W. 221; Wilkins v. Clawson, 110 S.W. 
103, 50 Tex.Civ.App. 82. 


44. Jones v. Wright, (Tex.Civ. 
App.) 81 S.W. 569 [rev 84 S.W. 1053, 
98 Tex. 457]. 


[a] Instructions held inconsistent 
and confusing.—An instruction to 
find for defendant if he had adverse 
possession, and a separate and dis- 
tinct instruction that limitations 
would not run against married women 
and minors, were inconsistent and 
calculated to confuse. Taffinder vy. 
Merron 45 S.W. 477, 18 Tex.Civ.App. 


45. Badger v. Lyon, 7 Ala. 564; 
Gresham y, Chambers, 16 S.W. 326, 80 
Tex. 544. 


[a] Burden of proof.—It is not 
error to charge as to the burden of 
proof. Moore v. Dunn, 41 S.W. 530, 
16 Tex.Civ.App. 371. 


[b] Instruction not objectionable, 
—An instruction, in trespass to try 
title to land alleged to be part of an 
old grant, that the jury should con- 
sider only the boundary as it existed 
at the time of the grant was not erro- 
neous, as it left the jury free to de- 
ee wee the boundary was. 

rosby v. evens, (Tex.Civ.App. 
S.W. 705 [dism f w j]. Boost 


46. Fleming v. Mistletoe Heights 
Land Co., 133 S.W. 9238, 63 Tex Civ. 
App. 467 (charge assuming that use 
of land was hostile to another’s title 
was erroneous). 


{a] Instruction held to assume 
fact.—Charge to find for defend- 
ant if his grantor had no actual no- 
tice of another’s title was properly 
refused as assuming there was no 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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sufficiency of the evidence.*? 


sue not already covered.>! 


jury.°* An erroneous instruction 


constructive notice. Houston Oil Co. 
of Texas v. Kimball, (Tex.Civ.App.) 
114.S.W. 662 [aff 122 S.W. 533, 103 
eS 94, reh den 124 S.W. 85, 103 Tex. 


47. Staley v. Stone, 92 S.W. 1017, 
41 Tex.Civ.App. 299; Hintze v. Krab- 
benschmidt, (Tex.Civ.App.) 44 S.W. 
38; Gallon v. Van Wormer, (Tex.Civ. 
App.) 21 S.W. 547. 


[a] Instruction held on weight of 
evidence.—lInstruction that fact that 
wife permitted husband’s property to 
be divided among legatees and dev- 
isees did not of itself show election 
to take under will was on weight of 
evidence. Mayo vy. Tudor, 12 S.W. 117, 
74 Tex. 471. 


[b] Instruction held not on weight 
of evidence.—Instruction to find for 
defendant if agreement was made and 
earried out held not on the weight 
of the evidence. Pardue v. Whitfield, 
115 S.W. 306, 53 Tex.Civ.App. 63. 


48. Terrell v. McCown, 43 S.W. 2, 
91 Tex. 231; Shifflet v. Morelle, 4 S. 
W. 843, 68 Tex. 382; Hardy v. Bump- 
stead, (Tex.Civ.App.) 18 S.W.(2d) 821 
{rev (Commn.App.) 41 S.W.(2d) 226, 
76 A.L.R. 1488]; Dean v. Furrh, (Tex. 
Civ.App.) 143 S.W. 343; Smith v. 
Clay, (Tex.Civ.App.) 57 S.W. 74; 
Smith v. Cantrel, (Tex.Civ.App.) 50 
S.W. 1081; Driggs v. Grantham, (Tex. 
Civ.App.) 41 S.W. 408; Brown _ v. 
Perez, (Tex.Civ.App.) 32 S.W. 546 [aff 
34 S.W. 725, 89 Tex. 282]; Blackburn 
oo (Tex.Civ.App.) 30 S.W. 


[a] Charges refused held covered 
by those given.—(1) Charge as to 
what would constitute adverse pos- 
session. Hermann v. Fenn, 129 S.W. 
1139, 61 Tex.Civ.App. 283. (2) Charge 
that plaintiff could not recover if he 
did not claim adversely. Yealock v. 
Yealock, (Tex.Civ.App.) 141 S.W. 842. 
(3) Charge as to actual settler leav- 
ing land through fear. Patrick v. 
Barnes, (Tex.Civ.App.) 163 S.W. 408. 


49. Salazar v. Ybarra, (Tex.Civ. 
App.) 57 S.W. 303. 
50. Angel v. Simmons, 26 S.W. 


910, 7 Tex.Civ.App. 231. 


51. Byers v. Wallace, 28 S.W. 1056, 
29 S.w. 760, 87. Tex. 503; Ivey v. 
Williams, 15 S.W. 163, 78 Tex. 685, 
Combest v. Wall, (Tex.Civ.App.) 102 
S.W. 147; Carlisle v. Gibbs, 98 S.W. 
192, 44 Tex.Civ.App. 189; Kruger v. 
Buttelman, (Tex.Civ.App.) 56 S.W. 
930; Chesser v. Baughman, 55 S.W. 
132, 22 Tex.Civ.App. 435; Tucker v. 
Hagan, (Tex.Civ.App.) 32 S.W. 336. 


fa] Tlustration.—Where defend- 
ant claims adverse possession by rea- 
son of having inclosed the land and 
used it as a pasture, it is error to re- 
fuse an instruction as to what would 
constitute a fence or inclosure of the 


1 A requested instruc- 
tion may be refused when it has been substantially 
embodied in the instructions given by the court,*® 
or where it is in part inaccurate,*® or on an imma- 
terial or unessential matter;°° but it is erroneous 
to refuse proper instructions upon a matter in is- 
Requested instructions 
calling for a general verdict should not be given in 
a case submitted on special interrogatories.>2 
errors of form such as are not calculated to mislead 
the jury or prejudice the rights of the parties are 
immaterial.5? Instructions embodying abstract prop- 
ositions of law not applicable to the case on trial 
should not be given, as they tend to confuse the 


TRESPASS TO TRY TITLE 


Mere 


cannot be com- 


land. Cox y. Sherman Hotel Co., 
(Tex.Civ.App.) 47 S.W. 808 


52. Crosby v. Stevens, (Tex.Civ. 
App.) 184 S.W. 705 [dism f w jl]. 
53. Frugia v. Trueheart, 106 S.W. 


736, 48 Tex.Civ.App. 513; Smith v. 
roe 47 S.W. 101, 18 Tex.Civ.App. 


[a] Imstructions held not erro- 
neous.—(1) Instruction referring to 
notice of “prior claim,” instead of 


“prior deed.’ La Brie v. Cartwright, 
118 S.W. 785, 55 Tex.Civ.App. 144. 
(2) Instruction using different lan- 
guage as to burden of proof resting 
on each party. McCollum v. Buck- 
ner’s Orphans’ Home, 117 S.W. 886, 
54 Tex.Civ.App. 348. (3) Instruc- 
tion to find for defendant if agree- 
ment was made and carried out, at- 
tacked as placing burden on defend- 
ant. Pardue v. Whitfield, 115 S.W. 
306, 53 Tex.Civ.App. 63. (4) Instruc- 
tion on adverse possession not using 
statutory language. Buie v. Penn, 
(Tex.Civ.App.) 172 S.W. 547. 


[b] Instruction not prejudicial.— 
Instruction to disregard argument as 
to fairness of defendant’s trade with 
the common grantor held not to preju- 
dice plaintiff’s rights. Hannay v. 
Harmon, (Tex.Civ.App.) 137 S.W. 406. 


54. Estell v. Kirby, (Tex.Civ.App.) 
48 S.W. 8. 


55. Louder v. Schluter, 14 S.W. 
205, 207, 78 Tex. 103; Sickels v. White, 
17 S.W. 548, 66 Tex. 178. 


56. Conformity of judgment to 
verdict see infra § 74. 


57. See Trial [38 Cyc 1868-1932]. 
58. See cases infra this section. 


59. Sawyer v. Fitts, 2 Port. (Ala.) 
9, 4 Stew.&P. 365; Nichols v. Nichols, 
15 S.W. 272, 79 Tex. 332; Van Valken- 
berg v. Ruby, 3 S.W. 746, 68 Tex. 139; 
Eastham v. Sims, 32 S.W. 359, 11 Tex. 
Civ.App. 133. 


[a] Conditional verdict should not 
be received. Hutchins v. Bacon, 46 
Tex. 408. 


[b] Findings held inconsistent.— 
(1) Findings that plaintiff did not 
live on tract under claim asserted by 
another, and that if he did live there- 
on, he extended his improvements 
outside thereof. Dow v. Horne, (Tex. 
Civ.App.) 229 S.W. 582 [dism f w j]. 
(2) Finding that landlord breached 
contract held inconsistent with find- 
ings that tenant breached contract 
before landlord’s sequestration, and 
that landlord’s affidavit for sequestra- 
tion truly stated facts. Potka v. 
Carter, (Tex.Civ.App.) 175 S.W. 812. 


[ec] Findings not inconsistent.— 
Findings that defendant did not have 
title by adverse possession, and that 
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plained of by the party whom it favors.>® 


[§ 72] 6. Verdict and Findings—a. In General.** 
The rules obtaining in civil actions generally®* are 
applicable to verdicts or findings in actions of tres- 
pass to try title.°* Thus the verdict or findings must 
be specific, certain, and consistent,®® and should con- 
form to the pleadings,®° and be responsive to the is- 
sues,*? and to the charge of the court.®? 
and fair construction should be placed upon the ver- 
dict,®°* and a verdict which is general, although not 
very formal, will support a judgment.®* 
which finds in general terms for a party is general, 
though it states special facts as the grounds of the 
jury’s conclusion.®® 


A natural 


A verdict 


In trespass to try title against 


plaintiff's predecessor relinquished 
interest in property to defendant’s 
predecessor, held not inconsistent. 
Hoffman v. Payton, (Tex.Civ.App.) 
289 S.W. 431. 


{d] Uncertain finding. — Finding 
as to relinguishment of claim by al- 
leged owner of outstanding title held 
uncertain as to land to which relin- 
quishment applied. Kimball v. Mor- 
ris, (Tex.Civ.App.) 71 S.W. 759. 


60. Musselman vy. Strohl, 18 S.W. 
857, 83 Tex. 473. 


[a] Inconsistency with pleadings. 
—That actual adverse possession of 
each defendant was found to extend 
to less area than claimed by them in 
their answer affords no ground to set 
verdict for plaintiff for the balance of 
the tract aside. Thompson vy. Rich- 
ardson, (Tex.Civ.App.) 186 S.W. 275 
[aff (Commn.App.) 221 S.W. 952]. 


61. Kuechler v. Wilson, 18 S.W. 
317, 82 Tex. 638; Harkey v. Cain, 6 
S.W. 637, 69 Tex. 146. 


[a] Ownership. — Verdict finding 
defendants guilty, and assessing 
damages, held not insufficient as fail- 
ing to find as to the ownership. Wolf 
v. Lane, (Tex.Civ.App.) 166 S.W. 72. 


62. Fdwards v. Barwise, 6 S.W. 
677, 69 Tex. 84; Clark v. Hills, 2 S.W. 
356, 67 Tex. 141. 


62. Hines v. Greenlee, 3 Ala. 73. 


_[a] Verdicts construed.—(1) Ver- 
dict for plaintiff would be construed 
as finding part of the land for de- 
fendants, though it did not specifical- 
ly so state where charge told jury 
to so_ find. Mitchell v. Robinson, 
(Tex.Civ.App.) 136 S.W. 501. (2) 
Answer to special issues held a find- 
ing for defendant on the special issues 
as to location of a road. Penn v. 
Briscoe County, (Tex.Civ.App.) 162 
S.W. 916. (3) Verdict for defendant 
held a finding in favor of a parol gift, 
in view of the court’s charge. Palm 
v. Palm, (Tex.Civ.App.) 238 S.W. 312. 
(4) Finding that conveyance by one 
claiming by adverse possession who 
continued in possession was only a 
pledge held to show that there was no 
interruption of the continuity of the 
possession. Garza v. Jennings, (Tex. 
Civ.App.) 44 S.W.(2d) 1016. (5) Re- 
cital in ‘‘statement of facts” (find- 
ing?) of conveyance by surviving 
wife construed as meaning that she 
was the surviving wife and made 
such conveyance. Wolf v. Gibbons, 
(Tex.Civ.App.) 69 S.W. 238. 


64. ‘Stephens v. Westwood, 25 Ala. 
716. 


65. Shifflet v. Morelle, 4 S.W. 843, 
68 Tex. 382. 


Definition of general and of special 
verdict see Trial §§ 847, 848. 
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two defendants, although their plea be joint, the 
jury may find against one and for the other.°* Where 
a plaintiff makes a claim against some of defend- 
ants as to the whole title to the premises in con- 
troversy, but against others only on a question of 
boundary, the trial being by the court, there is no 
error in announcing the decision as to the former 
controversy before proceeding to try the latte 


[§ 73] b. Description of Premises. The verdict in 
trespass to try title must describe with reasonable 
certainty the premises intended to be covered there- 
by,°® but scrupulous accuracy of description is not 
The verdict of the jury may be aided 
by a reference to the pleadings to identify the prem- 
ises;7° and it is not error for the court to explain 
its findings by referring to a map filed therewith, 
which was used by one of the witnesses in connec- 
tion with his testimony but not offered in evidence.’* 


necessary.°® 


66. Foster v. Foster, 2 Stew. 
(Ala.) 356. 
67. Hill v. Smith, 25 S.W. 1079, 


6 Tex.Civ.App. 312. 


68. Henley v. Mobile Branch Bank, 
16 Ala. 552; Crommelin v. Minter, 9 
Ala. 594; Bennet v. Morris, 9 Port: 
(Ala.) 171; Jones v. Owens, 36 S.C.L. 
134; Edwards v. Smith, 9 S.W. 77, 
71 Tex. 156. 


[a] Description in petition.—(1) 
When petition does not describe land 
by metes and bounds, verdict must 
describe land found for one of the 
parties. Edwards v. Smith, 9 S.W. 
77, 71 Tex. 156. (2) Where petition 
did not locate land as to any known 
monument, a verdict for plaintiff for 
the land sued for was not sufficient 
as the basis of a judgment. Govern- 
ment Hill Co. v. Mundy, (Tex.Civ. 
App.) 165 S.W. 78. 


[b] Use of word “about” in giving 
dimensions of small lot awarded to 
defendant, did not render finding 
fatally uncertain, where it was ap- 
parent that it was the same tract ex- 
cepted from the finding for plaintiff, 
which was described as enclosed by 
a fence. Cochran v. Schreiber, 46 C.C. 
A. 349, 107 F. 371. 


69. Jinkins v. Noel, 3 Stew. (Ala.) 
60. 


70. Bumpass v. Webb, 3 Ala. 109; 
Reed v. Phillips, (Tex.Civ.App.) 33 S. 
W. 986. 


fa] Location of line and corner.— 
When dispute was as to location of 
line and corner, and pleadings con- 
tained descriptions of line as claimed 
by parties, verdict for defendant was 
sufficient finding that they were lo- 
cated as alleged by defendant. Lump- 
kin v. Draper, (Tex.) 18 S.W. 1058. 


71. Scott v. Weisburg, 21 S.W. 
769, 3 Tex.Civ.App. 46. 


72. Merrell v. Kenney, 
App.) 45 S.W. 423. 


73. Gaddis v. Junker, (D.C.) 27 F. 
(2d) 156. 


[a] Form of judgment.—Houston 
Oil Co, of Texas v. Village Mills Co., 
(Tex.Commn.App.) 241 S.W. 122 [rev 
Village Mills Co. v. Houston Oil Co, 
of Texas, (Civ.App.) 186 S.W. 785]. 


74. Hamner v. Eddins, 3 Stew. 
(Ala.) 192. See McKee v. Garner, 
(Tex.Civ.App.) 168 S.W. 1031 (where 
issues involved right of possession 
and damages, a judgment for defend- 
ant for possession, and for damages, 
was sufficient as against plaintiff not 


(Tex.Civ. 
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line.*? 


ia i Bes 
the parties; 


denee.*® 
action.®° 


entitled to possession). 
75. See Judgments §§ 87-110. 
76. See infra § 76. 


77. Lawson vy. Hatfield, 141 S.W. 
36, 145 Ky. 779; Anderson v. Ander- 
son, 67 S.W. 404, 95 Tex. 367; Conner 
v. Downes, 74 S.W. 781, 75 S.W. 335, 
382 Tex.Civ.App. 588. 


[a] When findings warrant judg- 
ment.—(1) Jury’s findings and facts 
otherwise appearing as to amount of 
plaintiff’s money going into purchase 
and improvement of lots held to war- 
rant judgment for her. Ford v. 
Thompkins, (Tex:Civ.App.) 8 S.W. 
(2d) 782. (2) Finding, that plaintiff 
acquired no title, held to require judg- 
ment for defendants. Houston Oil 
Co. of Texas v. Miller & Vidor Lum- 
ber Co., (Tex.Civ.App.) 178 S.W. 830. 
(3) Finding that property, was com- 
munity held to require judgment in 
favor of former wife in action against 
husband. Brown v. Brown, (Tex.Civ. 
App.) 280 S.W. 918. 


[b] Description.—(1) When peti- 
tion described land merely by its lot 
humber, general verdict for plaintiffs 
did not warrant a judgment describ- 
ing the land by metes and bounds. 
Edwards v. Smith, 9 S.W. 77, 71 Tex. 
156. (2) Where the verdict was in- 
sufficient, because the land thereby 
awarded to the plaintiff could not be 
determined, the court could not by its 
judgment determine the location of 
the land, which was the point in is- 
sue, and the indefinite description in 
the petition, which was referred to in 
the verdict, could not be made definite 
in the judgment by reference to the 
answer. Government Hill Co. v. 
Mundy, (Tex.Civ.App.) 165 S.W. 78. 


[c] Disagreement by jury. — 
Where defendant claims title, and the 
jury finds against defendant’s claim 
but disagrees as to plaintiff’s title, 
the finding against defendant does 
not entitle plaintiff to judgment. 
Roca v. Eller, (Tex.Civ.App.) 63 S. 


{d] Transfer of interest after 
verdict.— Where the jury rendered a 
verdict for defendants, and before 
final judgment plaintiff purchased the 
interests of two of the defendants, 
the judgment must be for plaintiff 
against such defendants, and in favor 
of the other defendant, leaving for 
future determination interests of the 
parties. Lawson vy. Hatfield, 141 S.W. 
36, 145 Ky. 779. 


78 Anderson v. Anderson, 67 S.W. 
404, 95 Tex. 367; Richardson v. 


hd eee ae 


Beak ha... 


Where the question of boundary is raised between 
owners of adjoining lots, the jury should determine 
by their verdict the exact location of the dividing 


[§ 74] I. Judgment and Enforcement of Judg- 
ment—1. Judgment—a. In General. The judgment 
in trespass to try title should define the interests of 
but an informal judgment is suffi- 
cient if it adjudge the damages found by the jury 
and a writ of possession.’ 
tions,7® the judgment must be in conformity with 
the pleadings’® and the verdict and findings,” and 
supported by the evidence,’*® and it is error to ren- 
der a general judgment of dismissal where substan- 
tial questions are raised by the pleadings and evi- 
An adjudication cannot be made as to 
the rights of persons who are not parties to the 
Where, however, a warrantor becomes or 


As in other civil ac- 


Pavell, 19 S.W. 262, 88 Tex. 588; Her- 
ring v. Mason, 438 S.W. 797, 17 Tex.Civ. 
App. 559; Bering v. Ashley, (Tex.Civ. 
App.) 30 S.W. 838. 


[a] Illustrations. — (1) Where 
evidence showed plaintiff obtained 
deed from five surviving children of 
original owner, but not the title of 
surviving children of two deceased 
children, plaintiff could recover only 
five-sevenths of the land. Guilmar- 
tin v. Padgett, (Tex.Civ.App.) 138 S. 
W. 1143 [rev Padgett v. Guilmartin, 
172 SW. .1101,° 106: "Tex. SIAR ae) 
City establishing right to use land as 
street was not entitled to have title 
adjudged to it. Scanlan v. City of 
Houston, (Tex.Civ.App.) 291 S.W. 262. 
(3) Where plaintiffs show title to 
undivided half of survey, and each 
of two defendants shows title to an 
equal part of the other half, and 
there is no evidence showing the rela- 
tive values, or of any agreement for 
a partition, the court is not authorized 
to adjudge that defendants have title 
and possession of the particular quar- 
ters claimed by them. Turner v. 
Pope, (Tex.Civ.App.) 137 S.W. 420. 
(4) Court could not render judgment 
for defendant for any part of tract 
by limitations where there was no 
evidence as to the quantity of land 
actually occupied by defendant. York 
v. J. M. Thompson Lumber Co., (Tex. 
Civ.App.) 169 S.W. 187. (5) Though 
it was agreed between plaintiff and 
interveners that interveners were en- 
titled to a one-fourth interest, plain- 
tiff could not recover the remaining 
three-fourths when he showed title 
to only a one-half interest. Rose v. 
Aetna (Tex.Civ.App.) 262 S.Ww. 


{b] Identity of land.— Judgment 
for defendant held not rendered er- 
roneous by description of land sold 
to defendant by an administrator, in 
his report of sale, or by a map as of 
pnt ytd eye ee AL v. Lea, (Tex. 

iv.App. .W. aff (Tex. 
S.W. 518]. : Se 


{c] Equitable relief may not be 
sranted if necessary facts are not 
proved, but the one showing superior 
title must recover. Hall v. Bradley, 
(Tex.Civ.App.) 282 S.W. 874. 


Weight and sufficiency of evidence 
see supra § 66. 

79. Wilkinson vy. Mears, 94 P. 136, 
77 Kan. 273 (where each party prayed 
for judgment quieting title, and pro- 
duced evidence tending to support his 
claim). 

80. Gillean v. Frost, 61 S.W. 345, 
25 Tex.Civ.App. 371. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 74-76] 


is brought in as a defendant, as he may be under the 
Texas statute,** plaintiff may have judgment against 
him.*? But, although defendant by his answer 
prays judgment against his grantor on his warranty, 


he is not entitled to such judgment where his gran- 


tor is not made a party to the action.’ Under a 
Texas statute, judgment by default may be rendered 
without proof of title, against a defendant failing 
to appear and answer;** but if defendant does not 
appear or answer, judgment cannot be rendered 
against him on a new cause of action set up in an 
amended petition of which he had no notice,8® and 
a default by one defendant does not affect the rights 
of an answering defendant.*® Arid where defend- 
ant on appearance day files a cross bill setting up 
title in himself, the court cannot enter judgment on 
the cross bill in favor of defendant, without serv- 
ice of it on plaintiff who fails to appear.87 Where the 
evidence discloses that none of the defendants 
were in possession of a part of the premises 
sued for, but all answer and fail to disclaim as 
to any part of the land, and plaintiff exhibits a 
perfect title, the judgment should be against all de- 
fendants for all the land to which he establishes a 
right, and for the costs of the suit.8° In a boundary 
case, the issue of title is controlled by the boundary 
issue, and a judgment which is insufficient to settle 
the boundary question is insufficient to determine 
the issue of title.8® Any provision as to the title 


Keller, (Tex.Civ.App.) 53 S.W. 59 (al- 
in trespass to try title is inoperative} App.) 34 S.W. 
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Cg ane’), Alea 2d) 500. But 
th h judgment against plaintiffs | see Mahurin v. cClung, 
nreauaaecto 1046 (holding that 3. 
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to personal property is wholly alien to the judgment 
im trespass to try title.°®° It has been held that 
when defendants voluntarily appeared, an agreed 
judgment was not invalid because the Texas statute 
as to judgment by confession®! was not complied 
with, as such statute did not apply.®? 


[§ 75] b. Scope and Extent of Relief.°? When 
plaintiff’s title is established, he is entitled to 
judgment. for title and possession, regardless of 
the merit of his other claims;®* but where he has 
only an interest in common with defendant he is only 
entitled to have their interests adjudicated and be 
admitted into joint possession.®® Under appropriate 
pleadings, relief, in addition to an adjudication of 
the title, may be granted.®* Thus, partition may be 
directed,®’ commissioners may be appointed to seg- 
regate the acreage acquired by a party by adverse 
possession,®® judgment may be rendered for a mort- 
gage debt with foreclosure of the lien,®® an instru- 
ment upon which title is dependent may be reformed? 
or defendants may be enjoined from further tres- 
passes.” When plaintiff has a life estate in the prop- 
erty, the judgment should recognize such estate al- 
though plaintiff fails to prove ownership in fee.? 
Relief to which a party is not presently entitled 
will not be granted. 


[§ 76] c. Conformity to Pleadings. The judgment 
must be in conformity with the pleadings. Thus, 


} Restraining trespass generally see 
(Tex.Civ. | Injunctions §§ 171-200. 


Hunting v. Jones, (Tex.Commn. 


as to defendants not before the court, 
because not served with process, it 
is valid as between a defendant who 
was served and plaintiffs, and con- 
eludes the latter from recovering the 
lands). 


81. See supra § 37. 


$2. Johns v. Hardin, 16 S.W. 623, 
$1 Tex. 37; Hollingsworth v. Mexia, 
37 S.W. 455, 14 Tex.Civ.App. 3638. 


[a] Reformation of warrantor’s 
deed.— All the facts to show the 
grantor’s liability having been estab- 
lished in trespass to try title, wherein 
the grantor was impleaded on his 
warranty, it is unnecessary for the 
judgment to order a reformation of 
the deed so as to correctly describe 
the land intended to be conveyed. 
Meade v. Jones, 35 S.W. 310, 13 Tex. 
-Civ.App. 320. 


83. Greening v. Keel, 19 S.W. 435, 
84 Tex. 326. 


84. See Vernon’s Sayles Civ. St. 
(1914) art 7750. See also Bartholo- 
mew v. Bartholomew, (Tex.Civ.App.) 
264 S.W. 721 (holding defendant en- 
titled to judgment on her cross bill 
where plaintiff did not deny its alle- 
gations, or assert title to the land 
therein described). 


85. Coreth v. McNatt, 77 S.W. 33, 
33 Tex.Civ.App. 473. 


86. Hodges v. Moore, (Tex.Civ. 
App.) 186 S.W. 415 (taking of judg- 
ment against one defendant by de- 
fault did not defeat right of answer- 
ing defendant to have deed from de- 
faulting defendant corrected to prop- 


erly describe the land). 


97. Harris v. Schlinke, 65 S.W, 
172, 95 Tex. 88 [rev (Civ.App.) 62 S. 


“Ww. 72]. 


88. Koenigheim v. Miles, 2. S.W. 


=81, 67 Tex. 113. 


89. Permian Oil Co. v. Smith, 


where the issue of title depends upon 
a boundary line discoverable by the 
evidence, it is not necessary that the 
trial court should adjudicate the line 
between the parties but simply the 
title to the land in controversy). 


90. Barton v. Chrestman, (Tex. 
Civ.App.) 275 S.W. 401. 


91. See statutory provisions. 


Judgment by confession generally 
see Judgments §§ 257-330. 


oo) “Hunt ov.) Wright, 
App.) 139 S.W. 1007. 


93. Scope of relief as affected by 
pleadings see infra § 76. 


94. Bell v. Bell, (Tex.Civ.App.) 
259 S.W. 1105. 


95. Duncanson v. Howell, (Tex. 
Commn.App.) 222 S.W. 232 [rev 
Howell v. Duncanson, (Civ.App.) 195 
S.W. 349]. 

96. See cases infra notes 97-2. 

97. Murrell v. Wright, 15 S.W. 156, 
78 Tex. 519; Houston Oil Co. of 
Texas v. Gore, (Tex.Civ.App.) 159 S. 
W. 924. 

Partition generally see Partition 47 
C.J. p 247. 

98. Lockin v. Johnson, (Tex.Civ. 
App.) 202 S.W. 168; Wickizer v. Wil- 
liams, (Tex.Civ.App.) 173 S.W. 1162 
[den reh 173 S.W. 288]. 


99. Moorhead v. Ellison, 120 S.W. 
1049, 56 Tex.Civ.App. 444. 


Foreclosure generally see Mort- 
gages §§ 1504-2065. 


1. Alfalfa Lumber Co. v. Mudgett, 
(Tex.Civ.App.) 199 S.W. 337. 


Reformation generally see Refor- 
mation of Instruments 53 C.J. p 901. 


9... Hmerson’“v. Rice; | (Tex.Civ. 
App.) 165 S.W. 471; Emerson y. Pate, 
(Tex.Civ.App.) 165 S.W. 469. 


(Tex.Civ. 


App.) 221 S.W. 265 [mod 215 S.W. 959 
(reversed (Civ.App.) 183 S.W. 858)1. 


4. Hooks v. Kirby, 124 S.W. 156, 
58 Tex.Civ.App. 335 (patent, though 
void as against plaintiff, a purchaser 
of timber, upon his compliance with 
statute entitling him to purchase the 
land, will not be canceled). 


5. Smithers v. Smith, 81 S.W. 283, 
98 Tex. 83 [aff 80 S.W. 646, 35 Tex. 
Civ.App. 508]; Anderson v. Ander- 
son, 67 S.W. 404, 95 Tex. 367; Russell 
v. Oliver, 14 S.W. 264, 78 Tex. 11; St. 
Louis, etc., R. Co. v. Prather, 12 S.W. 
969, 75 Tex. 58; Gatlin’s Heirs v. 
Organ, 57 Tex. 11; Taylor v. Higgins 
Oil & Fuel Co., (Tex.Civ.App.) 2 S.W. 
(2d) 288; Scales v. Marshall, (Tex. 
Civ.App.) 60 S.W. 336; Chaney v. 
Saunders, 59 S.W. 836, 24 Tex.Civ. 
App. 379; Matador Land, etc., Co. v. 
State, (Tex.Civ.App.) 54 S.W. 256; 
Munnink v. Jung, 22 S.W. 293, 3 Tex. 
Civ.App. 395. 


[a] Judgments warranted by 
pleadings.—(1) Court properly ad- 
judged that defaulting defendants 
were owners of certain interests 
where pleadings of plaintiffs and an- 
swering defendants showed default- 
ing defendants had interest unless 
plaintiffs’ claim was sustained, and 
plaintiffs asked judgment determin- 
ing rights of parties. Arrington v. 
McCluer, 34 S.W.(2d) 67, 326 Mo. 
LO1I (2) Certain parties insuffi- 
ciently described in the alternative 
having claimed one hundred sixty 
acres and having prayed for such one 
hundred sixty acres as might be 
proper under the law and evidence, 
an original judgment, which set off to 
them.one hundred sixty acres in- 
cluding their improvements by meies 
and bounds, was authorized. lLoui- 
siana & Texas Lumber Co. v. Stewart, 
130 S.W. 199, 61 Tex.Civ.App. 255. 


[b] Judgments held unwarranted 
by pleadings.—(1) Petition seeking 
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a party who pleads his title specially may recover 
only on the title pleaded,® and plaintiff cannot re- 
cover land other than that sued for, although the evi- 
dence would warrant such recovery.’ 
leging ownership may, however, recover an undivid- 
ed interest,® although defendants also own undivid- 
ed interests,® and plaintiff showing title to part of 


TRESPASS TO TRY TITLE 


Plaintiff al- 


the land sued for may recover such part,?® the stat- 


ute so providing in Texas;1? 


the remainder.?? 


to recover title and possession of an 
excess acreage of land conveyed, held 
not to warrant personal judgment for 
agreed price of the excess. Brous- 
sard v. Mayumi, (Tex.Civ.App.) 144 
S.w. 320. (2) Where the petition 
did not show any right to a decree 
protecting an easement, plaintiff was 
not entitled to recover anything on 
account of a judgment put in evl- 
dence establishing his right to an 
easement. Pouns v. Zachery, 103 S. 
W. 234, 46 Tex.Civ.App. 604. (3) 
Where defendant pleaded title by ad- 
verse possession to a described one 
hundred and sixty acres, and did not, 
in the alternative ask one hundred 
and sixty acres to be designated by 
the court to include his improve- 
ments, or allege that the described 
acreage would be an equitable par- 
tition, he could not recover anything 
on failure to prove adverse posses- 
sion of! the specific tract described. 
York v. J. M. Thompson Lumber Co., 
(Tex.Civ.App.) 169 S.W. 187. 


6. Hamlett v. Coates, (Tex.Civ. 
App.) 182 S.W. 1144. 
7. Raley v. Magendie, (Tex.Civ. 


App.) 116 S.W. 174 [motion den 116 
S.W. 1198]. 

8. Murrell v. Wright, 15 S.W. 156, 
78 Tex. 519; Brabson v. ,Brownfield, 
(Tex.Civ.App.) 259 S.W. 251; Hollo- 
way v. Hall, (Tex.Civ.App.) 136 S.W. 
488. 


9. Zarate v. Villareal, (Tex.Civ. 
App.) 155 S.W. 328, 340, 341. 


“Appellees say that because plain- 
tiffs sued persons found by the court 
to be their cotenants, and claimed all 
the land, they must prove title to all 
or they cannot recover. ... . Ap- 
pellees would change the rule .. . 
so as to add a proviso to the effect 
that a tenant in common can, how- 
ever, only recover the interest to 
which he may show himself entitled, 
provided he sues for that specific 
interest and no more. We think it is 
clear that, under our statutes, plain- 
tiffs should have had judgment for 
the interest in the land owned by 
them.” Zarate v. Villareal, supra. 


10. Guilmartin v. Padgett, (Tex. 
Civ.App.) 138 S.W. 1148 [rev Padgett 
v. Guilmartin, 172 S.W. 1101, 106 Tex, 
551]; Zimpelman v. Power, 85 S.W. 
69, 38 Tex.Civ.App. 263. 


{a] Undivided interest in part of 
land.—When plaintiff pleaded title to 
undivided half of a lot, successful 
interposition of defense of limitations 
as to west half did not prevent re- 
covery of undivided half interest in 
east half, Harris v. Wilson,. (Tex. 
Civ.App.) 40 S.W. 868. 


[b] Lack of description. — (1) 
Plaintiff suing for one hundred 
sixty acres could not recover smaller 


and when plaintiff 
proves title to part only of the land sued for, no 
prayer in defendant’s pleadings is necessary to sup- 
port a judgment that plaintiff take nothing as to 
So, also, plaintiff may recover 
land claimed by defendant, although he sued for 


tract to which he showed title by, ad- 
verse possession where the pleadings 
or evidence did not show its location 
or give a description thereof. Hous- 
ton Oil Co. of Texas v. Holland, (Tex. 
Commn.App.) 222 S.W. 546 [rev (Civ. 
App.) 196 S.W. 668]. (2) Where the 
burden was on defendant to show 
what portion he was entitled to, and 
he showed title only to part of land, 
court erred in refusing judgment for 
plaintiff for remainder, because it was 
not described in pleadings or evi- 
dence, so that a description thereof 
could be made in judgment. Hsser 
v. Kneupper, (Tex.Civ.App.) 205 S.W. 
508 [dism f w j]. 


11. See Vernon’s Sayles Civ. 
(1914) art 7754. 


12. Koenigheim v. Miles, 2 S.W. 81, 
(hy fined Bib: eocta ba U8 


13. Dunn vy. Land, (Tex.Civ.App.) 
193 S.W. 698. 


14. St. Louis, ete., R. Co. v. Prath- 
er, 12 S.W. 969, 75 Tex. 53; Ayres 
v. Duprey, 27 Tex. 598, 604, 86 Am.D. 
657; Crayton v. Phillips, (Tex. 
Commn.App.) 4 S.W.(2d) 961 [aff 
(Civ.App.) 297 S.W. 888]; Johnson vy. 
gers (Tex.Civ.App.) 260 S.W. 

oO. 


“The defendant, it is true, is not 
required to put in any other plea than 
that of not guilty. The obvious mean- 
ing of this is, however, that it is 
unnecessary for him to file any oth- 
er plea to authorize him to make any 
defense applicable to this action; 
but unquestionably, if he wishes to 
assert an independent, equitable 
right, not involved in the issue as 
to title directly in controversy, he 
should present the facts by proper 
averments.” Ayres v. Duprey, supra. 
To same effect Crayton vy. Phillips, 
(Tex.Commn.App.) 4S.W.(2d) 961 [aff 
(Civ.App.) 297 S.W. 888]. 


[a] Determination of bonndary.— 
Under plea of not gyilty, defendant 
may have the position of the bound- 
ary line of pea surveys deter- 
mined, and have plaintiff's recovery 
confined to the true boundary by 
showing that change of boundary 
river was by avulsion. Rodriguez v. 
Hernandez, 79 S.W. 348, 35 Tex.Civ. 
App. 78. 


[b] Judgment against warrantor. 
—Where defendant avails himself of 
the right to have judgment against 
his warrantor, if his title fails he 
must allege in his pleadings the 
facts essential to afford him such re- 
lief. Sullivan v. Creamer, (Tex.Civ. 
App.) 50 S.W. 481. 


15. Groesbeck v. Crow, 20 S.W. 49, 
85 Tex. 200; Hall y. Bradley, (Tex. 
Civ.App.) 282 S.W. 874. \ See Camp- 
pn v. Jones, (Tex.Civ.App.) 230 8. 


St. 


more land than defendant claimed.1® 
relief cannot be granted defendant upon the plea 
of not guilty, and to warrant such relief the facts 
must be specially pleaded.‘ 
may be granted either party when the facts war- 
ranting it are not specifically pleaded,*® or where 
such relicf is not asked for.'® 


[$ 77] d. Judgment for Defendant.'7 
plaintiff fails to make out his case, defendant is en- 
titled to a judgment forever conclusive of al) claims 
of plaintiff as to the premises in controversy.*® 
In Texas, the usual judgment in such eases is one 
adjudging that “plaintiff take nothing by his suit.”1® 


710 (foreclosure of a lien could|W. 48. 


[§§ 76-77 


Affirmative 


No equitable relief 


Where 


por be awarded in trespass to try ti- 
e). 


[a] Illustrations.—(1) Affirmative 
relief because deed relied upon was 
void for fraud or mistake, will be 
granted only in response to appro- 
priate pleadings. Grundy v. Greene, 
(Tex.Civ.App.) 207 S.W. 964 [error re- 
fused]. (2) Where defendant coun- 
terclaimed and plaintiff entered gen- 
eral denial, plaintiff could not have 
the equitable relief of having ad- 
ministrator’s sale set aside. McCar- 
dell v. Lea, (Tex.Civ.App.) 200 S.W. 
562 [aff (Tex.) 235 S.W. 518]. 


[b] Defendants’ pleadings held 
sufficient to warrant judgment setting 
aside trustee’s sale under deed of 
trust. Gandy v. Cameron State Bank, 
(Tex.Civ.App.) 2 S.W.(2d) 971. 


16. See cases infra this note. 


_[a] Illustrations —(1) In an ac- 
tion against several defendants hold- 
ing jointly, it is error to decree a 
partition of the property among such 
defendants, in the absence of any 
pleading praying such relief. Greer 
v. Bringhurst, 56 S.W. 947, 23 Tex. 
Civ.App. 582. (2) In trespass to try 
title by purchasers at a void sale 
under a judgment where no equitable 
relief was asked, the money paid at 
the sale will not be required to be 
repaid before title will be decreed to 
the heirs of the former owner or 
those claiming under them. Flem- 
ing v. Ball, 60 S.W. 985, 25 Tex.Civ. 
App. 209. 


[b] Prayer for general nitable 
relief.—The court can 7eteres an in- 
strument relied upon to support title 
under a general prayer for equitable 
relief, where the proper facts are 
pleaded, although there is no prayer 
for reformation. Alfalfa Lumber Co. 
Ss aia (Tex.Civ.App.) 199 S.W. 


{c] Tender by adverse arty’: 
pleading.—W here defendant, aes A sé 
torney, had been employed by plain- 
tiff to clear up the title and had ac- 
quired title for his own benefit, and 
plaintiff's _ pleading tendered the 
amount paid by defendant, judgment 
for plaintiff should have required 
such reimbursement though not ask-~ 
ed in_ defendant’s pleading. Home 
Inv. Co. v. Strange, 195 S.w. 849, 
109 Tex. 342 [mod 204 S.W. 314, 109 
Tex. 342, reformed 207 S.W. 307, 109 
Tex. $42]. 


17. As affected by pleadings see 


supra § 76. 
Operation and effect see infra § 81, 


18. Hill v.. Grant, (Tex.Civ. 
44 S.W. 1016. ea 


19. Wilson v. Swasey, (Tex.) 20 8. 


F For later cases, developments and changes in the law see Annotations, same title and section number, 
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$$ 77-79] 


There seems to be some conflict in the Texas deci- 
sions as to the propriety of a further provision de- 
creeing title to be in defendant,?° the supreme court 
having apparently held that this is not error,?1 
while later decisions of the courts of civil appeals 
have treated it as erroneous.?2 Where, plaintiff fails 
to appear and prosecute his action, and no affirmative 
relief is asked by defendant, the proper practice is 
to dismiss the action for want of prosecution.?* 
But plaintiffs’ announcement that they would prose- 
cute their suit no further does not deprive the court 
of power to render a judgment for defendant on 
the merits.24 Where plaintiff shows title to an un- 
divided interest, but is not entitled to recover pos- 
session because of defendant’s homestead right, the 
proper judgment is that plaintiff recover nothing.?® 


In cross action or suit. A defendant filing a cross 
action is entitled to a judgment decreeing title to 
be in him when he shows title,?® or a judgment for 
an undivided interest when plaintiff admits his own- 
ership thereof,?’ and it is no objection to a judg- 
ment quieting defendant’s title that it has the ef- 
fect of settling future possible claims.?§ It has 
been held that the Texas statute authorizing judg- 
ment by default, without proof of title, upon de- 
fendant’s failure to appear,?® does not apply in fa- 
vor of a defendant filing a cross bill, upon plain- 
tiff’s failure to appear at the trial, so as to entitle 
such defendant to judgment for title and possession, 
without proof of title or prior possession.?° When 
a eross bill against defendant’s warrantors is in- 
sufficient, the judgment should be one of dismissal 
so as not to bar a subsequent suit on the warranty.?! 


{§ 78] e. Description of Land. The judgment in 


trespass to try title should be for a specific tract, and 


20. See infra notes 21, 22. 


21. Wilson v. Swasey, (Tex.) 20 
S.w. 48, 49. 31. 


“It adds nothing to the force of App.) 
the general judgment in such cases 32. 


suit,’ that title is declared to be in 33. 
defendant as between plaintiff and 
defendant. . . This is the effect of 
the usual judgment against plaintiff. W. 257: 
- . . There was irl Rio et pent aoe ¢ ? 
ing judgment for the defenda ; 
the lower court for the lot.” Wilson | LX, 605 
v. Swasey, supra. 
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30. Clements v. Clements, 46 S.W. 
61, 18 Tex.Civ.App. 6 


McLean v. 
145 S.W. 1074. 


: Stevenson vy. Barrow, (Tex.Civ. 
that ‘plaintiff take nothing by his|App.) 265 S.W. 602. 


Giddings v. Fischer, 77 S.W. 
209, 97 Tex. 184 [rev (Civ.App.) 74 
S.W. 85]; Miller v. Moss, (Tex.) 9 S. 
Jones vy. Andrews, 9 S.W. 
170, 72 Tex. 5; Hearne v. Erhard, 33] that a description of the land as one 
Stevenson v. Barrow, (Tex. 
Civ.App.) 265 S.W. 602; 


th 
we 
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not for an undivided portion of a described tract,?? 
and the land recovered should be described with 
sufficient certainty to identify it.2? But the deserip- 
tion of the premises in a judgment is sufficient, where 
it follows the pleadings and furnishes sufficient 
means to identify the land.*4 Where, under the 
Texas statute of limitations, a party has title by 
adverse possession to one hundred and sixty acres 
of a larger tract so located as to include his improve- 
ments,*° it has been held that the judgment should 
determine the boundaries of the land recovered 
by metes and bounds,*® and that it is insufficient to 
describe the land as one hundred and sixty acres 
including the improvements,*’ or as an undivided 
portion of a larger tract sufficient with another tract 
to make one hundred and sixty acres.38 It is suffi- 
cient to describe the land recovered by a party with- 
out describing the grant of which it is a part,®® or 
showing how much of the tract claimed by an ad- 
verse party is embraced.*° In describing a boundary 
line, it is proper to insert undisputed field notes 
though not in the verdict,*! or to establish an exist- 
ing fence as the boundary,*? but not to deseribe the 
line by reference to another line, the location of 
which is in dispute.4? When the judgment requires 
plaintiff to pay for improvements before obtaining 
possession, it should describe the tracts claimed by 
the different defendants.** Errors in the field notes 
of mineral land patents may be corrected to con- 
form to the actual location,*® and the judgment may 
give the bearings of a resurvey, although not called 
for in the petition, and direct the mode of fixing the 
location of the land to correspond with the verdict.*® 


[§ 79] f. Disclaimer.** Upon disclaimer by a de- 
fendant in trespass to try title,4® a judgment should 


by metes and bounds held to suffi- 
17. ciently describe the land awarded. 
Louisiana & Texas Lumber Co. vy. 
Stewart, 130 S.W. 199, 61 Tex.Ciyv. 
App. 255. 


37. Louisiana & Texas Lumber Co. 
v. Stewart, supra; Downs v. Powell, 
116 S.W. 873, 54 Tex.Civ.App. 119. 
But see Temple Lumber Co. v. Low, 
(Tex.Civ.App.) 260 S.W. 6387 [rev 
(Commn.App.) 272 S.W. 769] (holding 


Moore, (Tex.Civ. 


hundred sixty acres so run as to 


Reast v.]|include improvements, in northeast 


22. Payton v. Loustalott, (Tex.Civ. 
App.) 35 S.W.(2d) 1049; Benavides v. 
Garcia, (Tex.Civ.App.) 283 S.W. 611 
{aff (Commn.App.) 290 S.W. 739]. 


23. Harris v. Schlinke, 65 S.W. 172, 
95 Tex. 88 [rev (Civ.App.) 62 S.W. 
72); Hill v. Friday, (Tex.Civ.App.) 
70 S.W. 567. 

24. Stark v. Hardy, (Tex.Commn. 
App.) 29 S.W.(2d) 967 [setting aside 
judgment (Civ.App.) 19 S.W.(2d) 394] 
(holding that such judgment, even 
if erroneous, would not be void). 


25. Brown v. Reed, 48 S.W. 537, 20 
Tex.Civ.App. 74. 


26. Conn vy. Houston Oil Co. of 
Texas, (Tex.Civ.App.) 218 S.W. 137. 


27, Moore v. Wooten, (Tex.Civ. 
.) 265 S.W. 210 [rev (Commn. 
App.) 280 S.W. 742]. 


28. Campbell v. Jones, 
App.) 230 S.W. 710. 


29. See Vernon’s Sayles Civ. St. 
(1914) art 7751; and supra § 74. 


(Tex.Civ. 


Hughes, (Tex.Civ.App.) 33 S.W. 1003. 


[a] Judgment for defendant not 
describing land (1) was_ sufficient 
when dispute was as to location of 
line and corner, the pleadings con- 
tained descriptions of the line as 
claimed by the parties, and there was 
a general verdict for defendant. 
Lumpkin v. Draper, (Tex.) 18 S.W. 
1058. (2) Judgment that plaintiff 
take nothing was void for want of 
description when issue was one of 
boundary and the field notes in pe- 
tition were not sufficient to locate the 


corners and line. Permian Oil Co. v. 


Smith, (Tex.Civ.App.) 47 S.W.(2d) 
500. 

34. Adams v. Mauermann, (Tex. 
Giy, App!) 40 (SUW.| 22, Laff 39 S.W. 


280, 90 Tex. 438]; Sen v. Rehling, 
(Tex.Civ.App.) 29 S.W. 1114. 


35. See Adverse Possession § 503. 


36. Patterson v. Bryant, (Tex.Civ. 
App.) 191 S.W. 771 [error refused]. 


[a] Description held sufficient.— 
Judgment setting off one hundred 
sixty acres including improvements 


corner of a survey, contained only a 
latent defect and could be aided by 
extrinsic evidence). 


38. Stevenson v. Barrow, (Tex.Civ. 
App.) 265 S.W. 602. 

39. Dunn vy. Land, (Tex.Civ.App.) 
193 S.W. 698. 

40. Pratt v. Slade, 126 S.W. 648, 
59 Tex.Civ.App. 530. 


41. Coughran v. Alderete, (Tex. 
Civ.App.) 26 S.W. 109. 
42. Schubert v. Voges, (Tex.Civ. 


App.) 169 S.W. 409. 

43. Henderson v. Nelson, (Tex.Civ. 
App.) 284 S.W. 318. 

44. Campbell v. McCaleb, (Tex.Civ. 
App.) 99 S.W. 129. 

45. Plummer v. McLain, (Tex.Ciy. 
App.) 192 S.W. 571 [error refused]. 

46. McFarlin v. Vaughn, (Tex.) 12 
S.W. 813. 

47. Costs on disclaimer see infra 
§ 87. 

48. Disclaimer generally see su- 
pra § 49. 
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be entered for plaintiff for the land in controversy.*® 
- Where the defendants disclaim as to a part of the 
land in controversy, judgment should be entered for 
plaintiff for such part,°° and if defendant, after 
diselaiming as to a part of the land, lays claim by 
metes and bounds to the remainder, and it is found 
that he is entitled thereto, judgment should be en- 
tered for him therefor.*1 Where defendant pleads 
not guilty and also files a disclaimer as to a portion 
of the land sued for, and plaintiff proves title, de- 
fendant is not prejudiced by the entry of a judgment 
against him for all the land sued for by plaintiff.°? 


Where one of defendants pleads not guilty, and also ’ 


that he holds possession only as a tenant of his co- 
defendant, and the codefendant obtains a judgment 
against plaintiff, judgment should not be rendered 
against the disclaiming defendant as in the case of 
an ordinary disclaimer.®* 


[§ 80] g. Reforming Judgment. By consent, the 
court after judgment may reform the judgment and 
permit plaintiff to dismiss or remit the judgment 
against one or more of several defendants.** 


[§ 81] h. Operation and Effect of Judgment.®® 
The judgment in trespass to try title gives the suc- 
cessful party whatever title the adverse party had®® 
as fully as if by voluntary conveyance.®? A judg- 


49. Tate v. Wyatt, 14 S.W. 25, 77 
Tex. 492; Johnson v. Schumacher, 12 
SWeco0we tl Tex nso4s 1 Tull) v.iwal- 
barger County, (Tex.Civ.App.) 36 S. 
W.(2d) 316; Taylor v. Higgins Oil & 
Fuel Co., (Tex.Civ.App.) 2 S.W.(2d) 


486, 79 Tex. 564. 


TZ Rex. 4b, 
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21 S.W. 304, 2 Tex.Civ.App. 437. 
53. Smithwick v. Kelly, 


54 Jones v. Andrews, 9 S.W. 170, 


Ser Pee Ber. 26 ; 
F ’ " 


ment that plaintiff take nothing by his suit. is, in 
Texas, an adjudication that title is in defendant,’* 


and has the same effect as a judgment that defend-— 


ant recover the land.®® Such a judgment divests 
plaintiff of whatever, title he had,®°. and vests de- 
fendant with title and right of possession.°* A judg- 
ment against defendants has the effect of ousting 
them from possession.°? A judgment that plaintiff 
have and recover certain land and have a writ of 
possession is a judgment for both title and posses- 
sion.°? A judgment for title and possession ecar- 
ries with it the right to fixtures which have become 
part of the realty, unless exempted, but not per- 
sonal’ property.** In accordance with the genera! 
rule in actions respecting title to real property,®® 
one to whom plaintiff conveys pendente lite is bound 
by the judgment rendered;** and a judgment for 
plaintiff also inures to his benefit.67 Where a judg- 
ment is rendered in favor of plaintiff, from which 
an appeal is taken by defendants but never perfected, 


| the fact that defendants continued in possession of 


the land does not affect the conclusiveness of the 
judgment as far as the title to such land up to the 
date of the rendition of such judgment is concerned.*® 
A judgment on a disclaimer estops the disclaiming 
party from asserting any right he may have had to 


the land disclaimed.®® In Maryland, it has been held 


reason of a subsequently acquired ti- 
tle, calls attention to the fact that 
judgment merely denied plaintiff a 
recovery without vesting any title 
in defendant) ]. 


[a] Judgment on  merits.—(1) 


15 S.W. 


[§§ 79-81 


288; Brown v. Brown, (Tex.Civ.App.) 
280 S.W. 918; McDaniel v. Martin, 
(Tex.Civ.App.) 25 S.W. 1041. See 
Easterwood v. Dunn, 47 S.W. 285, 19 
Tex.Civ.App. 320 (where on disclaim- 
er aot was rendered for plain- 
tiff). 


[a] Disclaimer by one defendant. 
—Disclaimer by defendant who, un- 
der the facts, owned tract in dispute 
‘supported for judgment against all 
defendants although based on other 
grounds. Woods v. Selby Oil & Gas 
Co., (Tex.Civ.App.) 2 S.W.(2d) 895 
[aff (Commn.App.) 12 S.W.(2d) 994]. 
But see Ward v. Jones, (Tex.Civ.App.) 
293 S.W. 604 (in which the action was 
by two of the three persons held to 
own the property against the third 
owner and others, and although the 
defendant owner. disclaimed, the 
court reformed the judgment to give 
plaintiffs only an undivided two- 
thirds interest, saying that the dis- 
claimer did not vest disclaiming de- 
fendant’s title in others). 


50. Converse v. Langshaw, 61 S.W. 
1081, 81 Tex. 275; Smith v. Wood, 
(Tex.Civ.App.) 229 S.W. 583; Pouns 
v. Zachary, 103 S.W. 234, 46 Tex. 
Civ.App. 604; Busk v. Manghum, 37 
S.W. 459, 14 Tex.Civ.App. 621; 
oe va Compton, (Tex.Civ.App.) 29 S. 


[a] Undivided interests.—Where 
defendants disclaim as to the west 
half of a survey, and it is found that 
plaintiffs are entitled to an undivid- 
ed half of the survey, defendants’ 
disclaimers will not have the effect 
to entitle plaintiffs to judgment for 
an undivided one-half of the east half 
of the survey. Turner v. Pope, (Tex. 
Civ.App.) 187 S.W. 420. 


51. Dodge v. Richardson, & S.W. 
30; 70), Tex. 209. 


52. Houston, etc., R. Co. v. Bowie, 


Sny-: 


Amendment of judgment generally 
see Judgments §§ 449-483. 
judgment 


55. Conclusiveness of 
see Judgments §§ 1154-1525. 


56. Gaddis v. Junker, (Tex.Civ. 
App.) 29 S.W.(2d) 911 [eert den 51 
S.Ct. 493, 283 U.S. 846, 75 L.Ed. 1455]. 


[a] Absentees.—Judgment for 
plaintiff against one who had disap- 
peared, if living, and against his un- 
known heirs and legal representatives 
if he was dead, vested their title in 
plaintiff. Goode v. Godsey, (Tex.Civ. 
App.) 283 S.W. 330. 


57. Taylor v. Higgins Oil & Fuel 
Co., (Tex.Civ.App.) 2 S.W.(2d) 288; 
Campbell v. McLoughlin, (Tex.Civ. 
App.) 270 S.W. 257; Owens v. Land 
Co., (Tex.Civ.App.) 45 S.W. 601. 


“Tt is not a mere extinguishing of 
the enemy title, but a recovery merg- 
ing the title recovered with the suc- 
cessful title.” Taylor v. Higgins 
Oil & Fuel Co., (Tex.Civ.App.) 2 S.W. 
(2d) 288, 296. 


58. Houston Oil Co. v. Village 
Mills Co., (Tex.Commn.App.) 241 S. 
W. 122; Permian Oil Co. v. Smith, 
(Tex.Civ.App.) 47 S.W.(2d) 500; 
Drummond v. Lewis, (Tex.Civ.App.) 
157 S.W. 266; Hackbarth vy. Gordon, 
(Tex.Civ.App.) 120 S.W. 591. But see 
Sauvage v. Wauhop, (Tex.Civ.App.) 
143 S.W. 259 [foll Wauhop v. Sauv- 
age, (Tex.Civ.App.) 159 S.W. 185 (in 
the first of which the court, in hold- 
ing that one who was not a party to 
the judgment was not bound by it, 
says that the judgment did not vest 
any title in the successful defendant 
but was merely a general denial of 
any relief to plaintiffs); and R. B. 
Godley Lumber Co. v. C. C. Slaugh- 
ter Co., (Tex.Civ.App.) 202 S.W. 801 
(where the court, in holding that a 
judgment for defendant did not bar 
plaintiff from recovering the land by 


Judgment, adjudging that plaintiffs 
take nothing was a judgment for de- 
fendants on the merits and left no 
room for an implication that court 
granted permission for  nonsuit. 
Stark v. Hardy, (Tex.Commn.App.) 
29 S.W.(2d) 967 [setting aside judg- 
ment (Civ.App.) 19 S.W.(2d) 394]. 
(2) Judgment, that plaintiffs take 
nothing, and that defendant recover 
the land in controversy, and that a 
certain road is the boundary between 
the parties, is a final one, though the 
parties agreed that the only question 
involved was as to the dividing line. 
Be en Barfield, (Tex.Civ.App.) 157 


59. Dunn v. Land, (Tex.Civ.App. 
193 S.W. 698; McAllen v. Crafts, Cree, 
Civ.App.) 139 S.W. 41. 


60. Taylor v. W. C. Belcher Loan 
& Mortgage Co., (Tex.Civ.App.) 265 
S.W. 403; Woodley v. Becknell, (Tex. 
Civ.App.) 214 S.W. 932. 


% gn Fe TAL oe pata ete Loan 
ortgage Co., ex.Civ.App.) 265 
S.W. 403. recs 


62. Plummer v. Marshall, 126 S.W. 
1162, 59 Tex.Civ.App. 650. 


Pearson v. Lloyd, (Tex.Civ. 
214 S.W. 759 [error refused]. 


Barton v. Chrestma Tex.Civa 
275 S.W. 401. oN re 


65. See Judgments § 1438. 


66. Heard v. Vineyard, (Tex. 
Commn.App.) 212 S.W. 489 [aff Vine- 


63. 
App.) 


64. 
App.) 


yard v. Heard, (Civ.App.) 167 S.W.. 


22). 
67. Heard v. Vineyard, supra. 


68. Weisman _v. Thomson, (Tex 
Civ.App.) 78 S.W. 728 [r : 
503, 98 Tex. 1701. leery ae 


69. Smith v. Wood, (Tex.Civ.App. 
229 S.W. 583 (applying the rule a 


For later cases, developments and changes in the law see Annotations, same title and section number, 


PR Sev 


| see 
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that the judgment will not clear the title of the cloud 
imposed by a wrongful claim of an easement of light 
and air.7° 


[§ 82] 2. Enforcement of Judgment. On a re- 
covery in trespass to try title of a whole or a part of 
the land sued for, plaintiff is entitled to a writ of 
possession for that which is recovered.71 When 
the judgment is for an undivided interest, the writ 
should place plaintiffs in possession jointly with de- 
fendants.*2 A writ of possession cannot be awarded 
‘against persons other than defendants who entered 
upon the premises recovered, prior to the institution 
of the action.7? The writ should not issue against 
a party dismissed from the case without prejudice, 
or his tenant,7* and when the land is sequestered 
and replevied, the writ need not be awarded against 
the sureties on the replevin bond.*® The writ of 

‘possession sufficiently describes the land when the 
land ean be identified though containing errors of 
description.7* Though the writ of possession has 
been filed and served, it is not too late to file a mo- 
tion to quash the writ because executed after peti- 
tion in error had been filed.*7 Uncertainty in a mo- 
tion to quash a writ of possession as to the judg- 
ment on which it was issued, and the manner in 
which it was executed, is cured by the sheriff’s an- 
swer which fully states these facts.78 The equities 
of a party should be asserted in the action to try 
title, and not by suit to restrain execution of the 
writ of possession.7® An injunction restraining the 
execution of the writ is properly dissolved when the 
land claimed in the injunction suit is not that de- 
seribed in the writ.8° In a suit to enjoin execu- 
tion of the writ and set aside the judgment one who, 
at the time of the judgment, was the wife of one 
of the defendants and asserts homestead rights, has 
a right to intervene.§1 | The enforcement of a judg- 
ment adjudging the land to plaintiff and the value 
of the improvements thereon to defendant has been 
expressly provided for’by statute in Texas.*? Under 
a statute which provided that in trespass to try title 


the case of two plaintiffs each of 81. 
whom disclaimed any claim to the 
land for which the other sued). 82. 


70. Homewood Realty Corporation 


v. Safe Deposit & Trust Co. of Balti- U.S. 


Gutierrez v. Cueller, (Tex.Civ. 
236 S.W. 497. 


See statutory provisions. 


Cox v. Hart, 12 S.Ct. 962, 145 
376,.36 L.Ed. 


a successful plaintiff shall be entitled to a writ of 
possession within one year on paying the adjudged 
value of improvements made in good faith, but that 
in default thereof defendant may retain the land 
upon paying within six months the adjudged value 
thereof without the improvements, in default of 
which a writ of possession shall issue to plaintiff, 
it was held that on the expiration of both options 
without action by either parties, plaintiff was enti- 
tled to recover the land without paying for the im- 
provements,** and that defendant could not have 
an execution against plaintiff for the value of the 
improvements.*4 Where it was shown that plain- 
tiff had failed to pay the state taxes assessed on the 
land and that defendant had paid them, it was held 
that the court did not err in ordering that a writ: 
of possession should not issue until the money men- 
tioned in its decree was paid into court.8® 


[§ 83] J. New Trial. In trespass to try title it 
is not error to refuse to postpone the hearing of a 
motion for a new trial to permit the moving party 
to acquire an outstanding superior title relied on 
by him to defeat a recovery.8* A defendant served 
by publication, when moving for a new trial, is not 
required to prove a good title in himself, but need 
only show that plaintiff is not entitled to recover.’* 


[§ 84] K. Appeal and Error.’® In Texas the de- 
termination of the lower court, in an action of tres- 
pass to try title, is reviewable either by appeal or 
by writ of error.6® As on appeal or writ of error 
in other actions,®® a question not raised, or which 
has been abandoned, in the court below, will not be 
considered on appeal.®t As a general rule the ac- 
tion of the court in instructing the jury will not be 
reviewed without a statement of facts or a bill of ex- 
ceptions.®°? And by rule of court in Texas, in the 
absence of any assignment of error, an appellate 
court will not consider any error but one of law 
appearing upon the record.®? Where a question has 
been fully presented to the jury, and there is evi- 
dence to support their verdict, the judgment of the 


er.—Where defendants disclaimed as 
, to a strip along the “dividing line” 
and used the quoted words with ref- 
erence to both sides of a tract, if the 
court misinterpreted the disclaimer 


741 (construing |in rendering judgment for plaintiff 


more, 154 A. 58, 160 Md. 457. 


71. Dorn v. Beasley, 27 S.C.L. 408; 
Dupont v. Ervin, 4 S.C.L. 400;  Mey- 
er v. Kirlicks, (Tex.Civ.App.) 25 S.W. 
652. 


72. Zarate v. Villareal, (Tex.Civ. 
App.) 159 S.W. 873. 

73. Jones v. Burget, 38 Tex. 396. 

74. Jolley v. Brown, (Tex.Civ. 
App.) 191 S.W. 177. " 

75. Zimmerman v. Pearson, (Tex. 
Civ.App.) 51 S.W. 523. 

76. Robertson v. Lee, (Tex.Civ. 


App.) 266 S.W. 862 (inaccurate de- 
scription as “west” sixteen feet of 
one lot and “east” forty-four feet of 


another). 
77. McFarland v. Mooring, 56 Tex. 

118. 

78. 


79. 
App.) 


McFarland v. Mooring, supra. 
Lewright v. Reese, (Tex.Civ. 
223 S.W. 270 [error refused]. 


go. Jett v. Hunter, (Tex.Civ.App.) 
115 S.W. 309. 


Tex. Rev. St. [1879] arts 4813-4820). 

84. Cox v. Hart, supra. 

85. Bailey v. White, 13 Tex. 114 
(construing Hart Dig. art 3234, pro- 
viding that upon such a showing 
plaintiff shall forfeit all right to pay 
for use and occupation). 

86. Hayes v. Gallaher, 51 S.W. 280, 
21 Tex.Civ.App. 88. 

87. Miles v. Dana, 
13 Tex.Civ.App. 240. 

88. Appeal and error generally sce 
Appeal and Error 3 C.J. p 256, and 4 
C.J. p 1 et seq. 


89. Magee v. Chadoin, 44 Tex. 488. 


90. See cross-references infra 
notes 91-4. 

91. Miller v. Gist, 438 S.W. 263, 91 
Tex. 335; Henry v. Whitaker, 17 S. 
W. 509, 82 Tex. 5; Gaither v. Han- 
rick, 6 S.W. 619, 69 Tex. 92; Schnei- 
der v. Sellers, 61 S.W. 541, 25 Tex.Civ. 
App. 226; Focke v. Garcia, (Tex.Civ. 
App.) 48 S.W. 755. 


[a] Misinterpretation of disclaim- 


86 S.W. 848, 


for such strip but no correction was 
sought in the lower court, complaint 
could not be made thereof on appeal. 
Cochran v. Moerer, 105. S.W. 1138, 
1142, 47 Tex.Civ.App. 372. 


[b] Necessity of objection to 
finding.—Defendant grantee, having 
pleaded no equitable rights nor ob- 
jected to jury finding that she held 
land for insolvent brother, is con- 
cluded by finding. Anchor y. Anchor, 
(Tex.Civ.App.) 15 S.W.(2d) 77. 


Necessity generally of raising 
question in lower court see Appeal 
and Error § 580. 


92. McDannel v. Martin, (Tex.Civ. 
App.) 25 S.W. 1041. 


Necessity of bill of exceptions or 
statement of facts to authorize re- 
view generally see Appeal and Error 
§§ 1786-1811. 

93. See Clements v. Clements, 46 
S.w. 61, 18 Tex.Civ.App. 617 (Rules 
for Courts of Civil Appeals, No.. 23). 


Necessity of assignment of errors 
generally see Appeal and Hrror §§ 
1462-1495. 
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lower court will not be disturbed.®* The action of 
the lower court, even though erroneous, will not be 
disturbed where the appellant was not prejudiced 
thereby.®> Thus, the refusal of the court to make 
defendant’s vendee a party, even though he might 
properly have been made one, is not an error of 
which defendant can complain,®® and a party ecan- 
not complain of an error favorable to him.®? It 
will be presumed that the action of the lower court 
and the judgment thereof is in accordance with law, 
in the absence of anything in the record showing 
otherwise,°* and where the trial below is by the 
court alone, without any special findings of fact or 
law in the record, it will be presumed on appeal 
that the court found the facts to be such as would 
support the judgment.®® Where the interest of 
the parties can be rightly severed, the appellate court 
may affirm as to some of the parties and reverse as 
to others.1 Where an issue was raised in the court 
below which should have been submitted to a jury, 
the cause will be remanded for a new trial,” and the 
appellate court will remand the cause and not re- 
form and affirm a judgment where the description of 
land in a petition was inaccurate, uncertain, and in- 
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sufficient to identify the land, and there were no al- 
legations of extraneous facts which would clear up 
the misdescription and uncertainty. Where several 
defendants claim to have made improvements, the 
appellate court may~remand the cause in order that 
the pleadings may be amended so as to describe the 
respective portions of the land in controversy, which 
defendants claim to have improved.* 


[§ 85] L. Costs®—1. In General. In an action of 
trespass to try title, where defendant litigates title 
to the whole or to a part of the land in controversy, 
in the event plaintiff recovers any part of the land 
so litigated he is entitled to recover costs,* and in 
Texas there is a statute to that effect’ depriving the 
court of any discretion in the matter of adjudging 
costs in such eases;* but where plaintiff fails to 
maintain his action the costs should be adjudged 
against him.® Where plaintiff recovers the land 
sued for he is entitled to costs, although required 
to satisfy a lien on the land.t° Where plaintiff by 
amendment sets up a new cause of action,+1 such as 
title to the land sued for, acquired after the institu- 
tion of the action,’? he makes himself liable to pay 


94. Oates v. Osborn, (Tex.Civ. [his deed called for is not entitled to ] covering part was entitled to costs, 
App.) 24 S.W. 369. See McFarlin v. | complain of the judgment. Fewell v. | though on trial defendants made no 
Vaughn, (Tex.) 12 S.W. 813 (verdict | Kinsella, (Tex.Civ.App.) 144 S.W.]/attempt to defeat plaintiff's recovery 
adopting ae Nua etme oF Sn 1174. oF Dare revere Brown v. Hum- 
eating a survey would not be disturb- phrey, WwW. 43 Tex.Civ.App. 
pay een not clearly wrons). 261, 78 ‘hes, TH, § LARA, 395; Lock: | 2 

Review of questions of fact gener- years v. Keller, (Tex.) 9 S.W. 179; 7. See statutory provisions. 

ynch v. Pittman, 73 S.W. 862, 31 8 Lumpkin v. Williams, 119 S.W. 


ally see Appeal and Error §§ 2830- 
2877. 


95. Hickey v. Behrens, 12 S.W. 
679, 75 Tex. 488; Odom v. Woodward, 
11 S.W. 925, 74 Tex. 41; Forsgard v. 99. 
League, (Tex.Civ.App.) 45 S.W. 173; | 976 
Cox v. Finks, (Tex.Civ.App.) 41 S.W. f 
95 [dism 43 S.W. 1, 91 ‘Tex. 318]; 1. 
Jones v. Reus, 24 S.W. 674, 5 Tex. 


Tex.Civ.App. 553. 


Anders vy. 


Presumptions on appeal generally 
see Appeal and Error §§ 2662-2752. 


Prideaux v. Glasgow, 21 S.W. 
2 Tex.Civ.App. 182. 


Spalding, 
App.) 44 S.W. 298. 


917, 56 Tex.Civ.App. 160. 
Discretion generally see Costs § 12. 
9. See cases infra this note. 


[a] Recovery for improvements. 
—Where a judgment for plaintiff is 
reversed only on -the issue of im- 
provements in good faith, and de- 
fendants afterward recover for their 


(Tex.Civ. 


[§§ 84-85. 


Reversal as to one or more copar- 
ties generally see Appeal and Error 


Civ.App. 628. 

{a] Errors held harmless.—(1) 
Misdescription in verdict when not | §§ 3218-3221. 
prejudicial. Wanke v. Foit, 16 S.W. 


329, 80 Tex. 591. (2) Permitting 
reading of deed having no relation 
to property in controversy. Ballard 
v. Carmichael, 18 S.W. 734, 83 Tex. 
355. (3) Admission of copy of deed 
when case was complete without it. 
Ferguson v. Ricketts, 57 S.W. 19, 93 
Tex. 565. (4) Errors in the instruc- 
tions, where appellant recovered all 
he was entitled to recover. Driggs v. 
Grantham, (Tex.Civ.App.) 41 S.W. 
408. (5) Admission of deed which 
did not affect the undivided interest 
claimed by plaintiff. Parker v. Chan- 
cellor, 11 S.W. 503, 73 Tex. 475. (6) 
Permitting counsel to prepare verdict 
when it was not shown that adverse 
party was prejudiced. Huff v. Craw- 
ford, (Tex.Civ.App.) 32 S.W. 592 [rev 
34 S.W. 606, 89 Tex. 214]. 


Harmless error generally see Ap- 
peal and Error §§ 2878-3055. 


96. Stewart v. Kemp, 54 Tex. 248. 
97. See cases infra this note. 


[a] Several instead of joint judg- 
ment.—Defendants sued jointly who 
defend jointly, without objection, 
cannot complain of a judgment 
against each for a several parcel of 
land, the rent thereof, and the value 
of the crop thereon, as it declares a 
more limited liability than that de- 
manded. lLastovica v. Sulik, (Tex. 
Civ.App.) 33 S.W. 909. 


[b] Excessive recovery.—A plain- 
tiff who recovered more land than 


2. Kirby v. Boaz, 41 Tex.Civ.App. 
282, 91 S.W. 642; Cobb v. Bryan, 83 
S.W. 887, 37 Tex.Civ.App. 339. 


Remand for new trial generally see 
Appeal and Error §§ 3232-3247. 


3. Thomas v. Tompkins, 105 S.W. 
1175, 47 Tex.Civ.App. 592. 


at Miller v. Moss, (Tex.) 9 S.W. 


5. Costs generally see Costs 15 
(ORS ip) ojien 


6. Bexar County v. Vogt, 43 S.W. 
14, 91 ‘Text 285 [aff 42 SW. 127; 16 
Tex.Civ.App. 567]; Dutton v. Thomp- 
son, 19 S.W. 1026, 85 Tex. 115; Bal- 
lard v. Carmichael, 18 S.W. 734, 838 
Tex. 355; King v. Bock, 15 S.W. 804, 
80 Tex. 156; Dupont v. Texas & N. 
OUR Go. CLPex/Civ Appi) 58 Saw. 
195; Zarate v. Villareal, (Tex.Civ. 
App.) 155 S.W. 328; Fewell v. Kin- 
sella, (Tex.Civ.App.) 144 S.W. 1174; 
Wade v. Boyd, 60 S.W. 360, 24 Tex. 
Civ.App. 492; Frank v. Zigmond, 54 
S.W. 271, 22 Tex.Civ.App. 161. But 
see Woodward v. Moore, 43 S.C.L. 340 
(statute authorizing recovery of full 
costs by plaintiff establishing his 
right of property in action of tres- 
pass to try title, did not apply to re- 
covery of money judgment in tres- 
pass quare clausum fregit, though 
title was contested on trial). 


{a] Claim to land in pleadings.— 
Where defendants claimed the whole 
land in their pleadings, plaintiff re- 


improvements, costs accruing after 
the filing of the mandate of the su- 
preme court are properly taxed 
against plaintiff. Cahill v. Benson, 46 
S.W. 888, 19 Tex.Civ.App. 30. 


[b] Denial of damages.—Where 
defendant pleaded not guilty and 
proved possession under a lease from 
plaintiff, and showed that he was not 
in default as to rent, and plaintiff 
was adjudged to have title to the 
land but was denied damages for in- 
juries alleged to have been caused 
thereto by defendant while in pos- 
session, it was proper to tax plaintiff 
with costs. Kent v. Berryman, 40 S. 
W. 33, 15 Tex.Civ.App. 487. i 


[e] Bringing in warrantors.— 
Where defendant vouches in several 
parties alleged to be his warrantors, 
and judgment is rendered against 
plaintiff, the costs of bringing in the 
warrantors are correctly adjudged 
against plaintiff. Sulphur Springs, 
etc, R. Co. v. St. Lotis, etc. RR. Ca, 
22 S.W. 107, 23 S.W. 1012, 2 Tex.Civ. 
App. 650. 


10. Groesbeck v. Wiest, (Tex.Civ. 
App.) 157 S.W. 258 (where plaintiff 
offered.to pay amount of note secured 
by deed of trust if found to be valid 
lien, and one defendant, in the al= 
ternative, asked foreclosure of the 
deed of trust). 


ll. Wade v. Boyd, 60 S.W. 360, 24 
Tex.Civ.App. 492. 


12. Ballard v. Carmichael, 18 S. 
W. 734, 83 Tex. 355; Matula v. Lane, 
(Tex.Civ.App.) 56 S.W. 112. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Se eo Malt APD i site 


Bp ete lg th A a NI elit Ae et RET LA AIS OT PSN 


doc car a pad wha AR tse imac ac cc gen ce 1 NB A 


Neh cet eile Nat nan eesdte Sait tid 1 


i aiasilal tile itanaaai 


— -§§ 85-87] TRESPASS TO TRY TITLE [63 C.J.] 1207 


WD 


zh oe 


SI Oe” UE te 


all costs which have accrued up to the time of the 
amendment.** The Texas statute providing for ap- 
portionment of costs in partition suits,1+ does not 
apply to trespass to try title, though partition is 
ordered.*® A surveyor appointed under a Texas 
statute authorizing such appointment,?* should be 
allowed reasonable compensation to be taxed as 
costs against the losing party.1? 


[§ 86] 2. Several Plaintiffs or Defendants. 
Where one defendant is responsible for the entire 
litigation, it is proper to adjudge costs against him 
in favor of plaintiff and the other defendants.18 
Where there are several plaintiffs and defendants, 
and all recover less than they claim, a plaintiff who 
recovered nothing should only be taxed with the costs. 
created by him.!® Where defendant recovers against 
his warrantor as to one-half of the land, one-half of 
the costs should be adjudged against defendant, 
and one-half against the warrantor.?° In an action 
against a husband and wife, it has been held improper 
to allow costs against the wife.*! The fees of attor- 
neys appointed to represent unknown parties,?? or 
defendants cited by publication against whom no 
personal judgment can be rendered,”* should be taxed 
against plaintiff, and not against the other defend- 
ants,?* but such fees should not be taxed against 
plaintiff where he dismissed the action before the 
attorneys were appointed, and the case proceeded on 
an intervener’s cross bill.25 Fees of guardians ad 
litem appointed for infant defendants and their at- 
torneys may be taxed against the infants and col- 
lected out of their estates, unless equitable con- 
siderations require a different taxation,*® but when 


they have no interest such fees should be taxed 
against the successful plaintiff, and not against the 
other defendants.?7 Costs incurred in improperly 
making unnecessary parties defendants should not 
be adjudged against the other defendants.?® 


{§ 87] 3. Effect of Disclaimer. A defendant who 
disclaims when sued in trespass to try title2® is not 
hable for costs,?° but is entitled to recover costs,?4 
if plaintiff accepts the disclaimer, and proceeds no 
further,®* or if the court finds in favor of the dis- 
claimer, that is, that defendant was not in posses- 
sion, and was not claiming title;3? and where defend- 
ant disclaims durirz the progress of the suit he is 
entitled to costs incurred after filing the disclaimer, 
if he disclaims any interest,** or if he disclaims as 
to part of the land, and plaintiff recovers only the 
part disclaimed.*® But in an action of trespass to 
try title and for damages for the unlawful deten- 
tion, defendant, even though he disclaims title, will 
be held liable for the costs if he is found liable for 
damages for the detention,?® and when defendant 
remains in possession, it has been held that plaintiff 
is entitled to costs notwithstanding the disclaimer.?* 
A defendant who was in possession or claiming the 
land when suit was brought is liable for costs in- 
curred prior to the disclaimer.?8 A defendant who 
denies plaintiff’s right to any portion of the lands 
sued for, but afterward disclaims as to a part of 
them, is liable for the costs accruing up to the date 
of filing the disclaimer;*® and the same rule applies 
where defendant first claims a part of the land and 
subsequently disclaims as to that part or to a part 
of that part.*° 


costs). 


32. Bexar County v. Voght, 43 S. 
W. 14, 91 Tex. 285 [aff 42 S.W. 127, 
16 Tex.Civ.App. 567]; Tate v. Wyatt, 


13. See supra notes 11, 12. 26. Pryor v. Krause, (Tex.Civ. 
14. See Partition § 895. App.) 168 S.W. 498. 

Oi Cc Operas lia 27. Barker v. Temple Lumber Cos 

ee Oe an ann || (rex Commn.App.) “12 SW. (2d) |\175 

Gore, (Tex.Civ.App.) 9 S.W. -|frev Temple Lee v. Pee 

16. See supra § 39. (Civ.App.) 298 S.W. 477, rev Barker 

B é t i oii bias SABES Temple Lumber Co., (Sup.) 37 S.W. 

L - Pox. Cit poe x 173 SW 514 (2d) 721]; Pryor v. Krause, (Tex. 
jaune, | (Tex.Civ.App: -W. 514. | GivApp.) 168 S.W. 498. 

18. Sutherland v. Kirkland, (Tex. 28° ‘Jonnson. v. First Nat. Bank. 


Civ.App.) 134 S.W. 851. 


19. Yarborough v. Whitman, (Tex. 
Civ.App.) 110 S.W. 471. 

20. Schwartz v. Jones, (Tex.Civ. 
App.) 122 S.W. 956. 

21. Walker v. Dickey, (Tex.Civ. 


App.) 98 S.W. 658 (probably so hold- 
ing because the transaction out of 
which defendants’ claim arose was a 
community transaction). 


Costs in actions affecting communi- 
ty property generally see Husband 
and Wife § 1274. 


22. Buckley v. Runge, 
App.) 136 S.W. 533. 


23. Barker v. Temple Lumber Co., 
(Tex.Commn.App.) 12 S.W.(2d) 175 
[rev Temple Lumber Co. v. Barker, 
(Civ.App.) 298 S.W. 477, rev Barker 
v. Temple Lumber Co., (Sup.) 37 S. 
W.(2d) 721). 


24. See supra notes 22, 23. 


25. Cain v. Hopkins, (Tex.Civ. 
App.) 141 S.W. 834 [rev Hopkins v. 
Cain, 143 S.W. 1145, 105 Tex. 691]. 


(Tex.Civ. 


-macher, 


(Tex.Civ.App.) 198 S.W. 990 [error 
refused]. 


29. Disclaimer generally see su- 
pra § 49, 


30. Bexar County v. Voght, 43 S. 
W. 14, 91 Tex. 285; Johnson v. First 
Nat. Bank, (Tex.Civ.App.) 198 S.W. 
990 [error refused]. 


[a] Boundary dispute.—Where in 
trespass to try title to certain sur- 
veys, defendant admitted plaintiff’s 
title to such surveys, but denied that 
a fence was on the boundary and the 
jury found that the fence was not on 
the boundary, costs held properly 
taxed against plaintiff. J. D. Fields 
& Co. v. Allison, (Tex.Civ.App.) 171 
S.W. 274. 


31. Bexar County v. Voght, 43 S. 
W. 14, 91 Tex. 285; Johnson v. Schu- 
12 S.W. 207, 72 Tex. 334; 
McDaniel vy. Martin, (Tex.Civ.App.) 
25 S.Ww. 1041. See Easterwood v. 
Dunn, 47 S.W. 285, 19 Tex.Civ.App. 
320 (where on disclaimer judgment 
was rendered for plaintiff for the 
land, and for defendant for his 


14 S.W. 25, 77 Tex. 492. 


33. Tate v. Wyatt, supra; John- 
son v. Schumacher, 12 S.W. 207, 72 
Tex. 334; Wootters v. Hall. 3 S.w. 
724, 67 Tex. 513; Tull v. Wilbarger 
GoaRion (Tex.Civ.App.) 36 S.W.(2d) 


34 Hamilton v. Saunders, 84 S.W. 
253, 37 Tex.Civ.App. 141. 


35. Lumpkin v. Williams, (Tex. 
Civ.App.) 119 S.W. 917, 56 Tex.Civ. 
App. 160. 


36. Durst v. Mann, (Tex.Civ.App.) 
35 S.W. 949. See Bexar County v. 
Voght, 43 S.W. 14, 91 Tex. 285 (where 
it is said that notwithstanding dis- 
claimer plaintiff may recover costs 
by proving that defendant trespassed 
on the land). 


37. Willburn vy. 
App.) 23) ‘SOW. 853. 


38. Capt v. Stubbs, 4 S.W. 467, 68 
Tex. 222. 


39. Lumpkin v. Williams, 119 S. 
W. 917, 56 Tex.Civ.App. 160; Vine- 
yard v. O’Connor, (Tex.Civ.App.) 35 
S.W. 1084 [rev 386 S.W. 424, 90 Tex. 
59]. 

40. Bexar County v. Voght, 43 S. 
W. 14, 91 Tex. 285 [aff 42 S.W. 127, 16 
Tex.Civ.App. 567]. 


Tow, (Tex.Civ. 
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~[8§ 88-9 


it DAMAGES, USE AND OCCUPATION, IMPROVEMENTS, AND EXPENDITURES BY 
DEFENDANT 


[§ 88] A. Damages—1. In General. Under the 
Texas statute, no damages other than rental value 
are ordinarily involved in trespass to try title,** 
but under proper pleadings other damages may be 
recovered.*2 Both actual and exemplary damages 
may be awarded to plaintiff when justified by the 
facts.48 In Alabama, it has been held that plain- 
tiff is entitled to recover the expenses incurred in 
prosecuting his action.44 In Texas, the cost of sur- 
veying the land, instituting the suit, and procur- 
ing an abstract of title, are not recoverable as dam- 
ages,*> and there can be no recovery for failure 
to remove fences and buildings, although preventing 
plaintiff from consummating a sale.*® Where de- 
fendant, a naked trespasser, replevies a growing 
crop and sells it, plaintiff may recover its value 
on the replevy bond.*7 In accordance with the rule 
followed in some jurisdictions as to the extent of 
recovery for trespass by one having possession with- 
out title,4 it is held in Texas that one who makes 
an unauthorized entry on land in possession under 
a lease is liable to the tenant in an action of trespass 
to try title for the actual damages sustained by 
him on account of such entry, but damages for per- 
manent injury to the land cannot be recovered by 
the tenant.*2 Where, after an action of trespass to 
try title has been brought, defendant buys at. a sher- 
iff’s sale, under execution against plaintiff, the land 
in dispute, plaintiff is entitled to such damages as 
he had sustained before the sale.°° 


[§ 89] 2. Cutting and Removing Timber. Under 


41. See Vernon’s Sayles Civ. St. 
(1914) art 7756. 


for timber eut.®° 


App.) 165 S.W. 471; Emerson v. Pate, 
(Tex.Civ.App.) 165 S.W. 469; 


proper pleadings, plaintiff may recover damages for — 
taking timber,®! and is entitled to interest on the 
value of timber unlawfully cut from the time it 
was taken,®5? but under the Texas statute,°* he can- 
not recover for the cutting and removal of timber 
without alleging the facts as to the injury,°* and — 
where plaintiff is entitled only to an undivided one 
hundred and sixty acres of a larger tract, and the 
one hundred and sixty acres set off to him gives him 
a fair and equitable proportion, he cannot recover — 
When timber was cut by one de- 
fendant with the permission of another defendant 
who claimed the land, both defendants were liable 
for the damages.°® 


[§ 90] B. Use and Occupation—l. In General. 
In trespass to try title the reasonable value of the 
rents and profits arising from the use and occupa- 
tion of the land, as well as the land itself, is re- 
coverable.®** One who, in fencing in land belong- 
ing to him, incloses a tract belonging to another and 
uses the entire inclosure as his own, is liable for the 
use and occupation of the land belonging to the 
latter, although he never disputes the latter’s title 
or right of possession.®® One who takes possession 
under deeds necessitating a suit in trespass to try 
title to recover the land. is liable to the successful 
plaintiff for rentals, although he has not collected 
any rent;>* but one who has never been in possession, 
or collected or received any of the rents, is not per- 
sonally liable for rent.°° In Texas the wife of 
defendant, who is joined with him as defendant, is 


sion become liable for the agreed 


Kirby |} rental value. Broussard v. Hinds, 


“Under our statute there is only 
involved the specific question of the 
title to the land, improvements in 
good faith, and rental value, as dam- 
ages for its use, and nothing more.” 
Kenney v. Bailey, (Tex.Civ.App.) 27 
S.W.(2d) 254. 


42. Kenney v. Bailey, 
App.) 27 S.W.(2d) 254. 


43. See Moore v. Smith, (Tex.) 19 
SiW. 7812 (Texas Land, ‘6tc.,. Co. Vv. 
Nations, (Tex.Civ.App.) 63 S.W. 915 
(in both of which such damages were 
awarded). : 


[a] Damages from sequestration. 
—Where plaintiffs sued out a writ of 
sequestration, a verdict for defend- 
ant for one thousand dollars exem- 
plary damages, nearly the value of 
the house and lot in controversy, 


(Tex.Civ. 


was excessive. Cobb v. Johnson, 
(Tex.Civ.App.) 105 S.W. 847 [rev 
(Sup.) 108 S.W. 811]. 

44. Bullock v. Wilson, 8 Port. 
XAla.) 382. 

45. Kenney v. Bailey, (Tex.Civ. 


App.) 27 S.W.(2d) 254. 
46. Kenney v. Bailey, supra. 


47. Pinchback v. Swasey, (Tex. 
aarp? 194 S.W. 446 [error refus- 
ed]. 


48. See Trespass §§ 262-264. 


49. Holland v. San Antonio, (Tex. 
Civ.App.) 23 S.W. 756. 


50. Stockdale v. Young, 22 S.C.L. 
501 note. 
51. Emerson v. Rice, (Tex.Civ. 


v. Conn, (Tex.Civ.App.) 156 S.W. 232, 
[aff 212 S.W. 469, 109 Tex. 540] 
(where trial agreement that one de- 
fendant cut and removed timber with 
consent of other was held to author- 
ize instructed verdict for plaintiff). 


52. Callen v. Collins, (Tex.Civ. 
App.) 154 S.W. 673. 


53. See Vernon’s Sayles Civ. St. 
(1914) art 7733. 


54 Kirby v. Hayden, (Tex.Civ. 
App.) 125 S.W. 993 [aff Houston Oil 
Co. of Texas v. Hayden, 135 S.W. 
1149, 104 Tex. 175] (petition claiming 
damages for unlawful ejectment and 
withholding of premises by defend- 
ant only authorizes such damages as 
result directly from the ejectment 
and withholding of possession). 


55. Louisiana & Texas Lumber 
oe bear reat (Tex.Civ.App.) 142 S. 


56. Kirby v. Conn, (Tex.Civ.App.) 
156 S.W. 232 [aff 212 S.W. 469, 109 
Tex. 540]. 


57. Bullock v.° Wilson, 3 Port. 
(Ala.) 382; Avent v. Read, 2 Port. 
(Ala.) 480, 27 Am.D. 6638; Sarro v. 
Bell, 126 S.W. 24, 59 Tex.Civ.App. 
152; Field v. Field, 87 S.W. 726, 39 
Tex.Civ.App. 1. 


[a] Agreed rental value.—Where 
plaintiff has entered into a written 
rental contract with a person who 
agreed to pay him a certain sum for 
the use of the land, defendants by 
unlawfully withholding possession of 
the land and refusing to allow the 
plaintiff to put his lessee in posses- 


101 S.W. 855, 46 Tex.Civ.App. 134. 


{[b] Tenant in common (1) can re- 
cover rents pro rata against trespas- 
Ser or one without license from one 
of the owners but a lessee occupying 


land held in common under a license 


from one of the tenants in common 
is not liable to be charged with rent. 
at the suit of another tenant in com- 
mon. Whitaker v. Allday, 9 S.W. 483, 
71 Tex. 623. (2) Tenants in common 
suing another cotenant cannot re- 
cover part of sum paid defendant by 
third person for oil lease under which — 
no oil was taken, where plaintiff’s in- 
terests appeared from recorded deeds, 
as lease did not pass their interests. 
Easterling v. Murphey, (Tex.Civ.App.) 
11 S.W.(2d) 329. (3) A judgment 
for rents against a defendant in pos- 
session as plaintiff's cotenant was 
proper. Stiles v. Hawkins, (Tex. 
Commn.App.) 207 S.W. 89. 


[c] Nonpayment of taxes.—Under 
a former Texas statute, there could 
be no recovery for use and occupa- — 
tion when defendant had paid the 
state taxes 
Bailey’s Adm’r v. White, 13 Tex. 114. 


+ a 

58. Hastings v. O’Connor, (Tex. 
Civ. App.) 52.= SW. 667;. . Diuirstisvaee 
Mann, (Tex.Civ.App.) 35 S.W. 949; 
St. Louis Cattle Co. v. Vaught, 20 S.__ 
W. 855, 1 Tex.Civ.App. 388. 


59. Sherwood v. Sherwood, (Tex. 
Civ.App.) 225 S.W. 555 [dism f w j]. ey 


60. Stiles v. Hawkins, (Tex. 
Commn.App.) 207 S.W. 89 [rev Haw- 
Ee v. Stiles, (Civ.App.) 158 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


and plaintiff had not. — 


‘) 9§ 90-94) 


x 


DS 


Es pp 


af 


'147 U.S. 375, 37 L.Ed. 209. 


pe a) gle 
Ae cee 


not liable to a personal judgment for use and oceu- 


pation and for costs, where the husband claims as 
the perchaser himself.°1 Rent cannot be recovered 
for the use and oceupation of land where defend- 
ant is in possession under a valid lease,®? or under 
a voidable deed purporting to convey the land in fee 
simple with covenants of warranty, until such deed 
is repudiated and possession demanded.*? An un- 
successful plaintiff cannot recover rents, either for 
himself or for benefit of a successful intervener.® 
Plaintiff cannot recover rent when the land is un- 
productive,®°® or would have been unproductive with- 
out the improvements placed upon it in good faith 
by defendant,®* and under a Texas statute,*? the 


value of the use and occupation is estimated with- 


out reference to the improvements,®® unless the im- 
provements were not made in good faith, in which 
case plaintiff should be allowed the rental value of 
the land including the improvements.®® It has been 
held that plaintiff cannot recover rent when no formal 
demand for possession was made or refused.’° 


[§ 91] 2. Period for Which Rents Recoverable. 
Unless limited by statute,‘! damages for use and 
occupation are to be computed from the time when 
the title was cast upon plaintiff,72 and the posses- 
sion of defendant became adverse.“ And rents ac- 
eruing up to the time of the verdict are recoverable.7# 
Under the Texas statute,*®> rents are not recoverable 
for more than two years before the bringing of suit, 
or the filing of the amended petition in which such 
rents are first claimed.*® 


61. Cooke v. Avery, 13 S.Ct. 340, 76. Webb v. 


$_ S.W. 
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Martin, 
App.) 39 S.W.(2d) 117; 
Howard, 32 S.W. 803, 11 Tex.Civ.App. 
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[§ 92] 3. Set-Off.77 Where in an action of tres- 
pass to try title there is a claim for valuable improve- 
ments made in good faith, the owner of the land is 
entitled to set off against such claim the value of 
the use and occupation of the land,7® and although 
under the Texas statute, damages for use and occu- 
pation are to be assessed for a period not exceeding 
two years,’® under another provision of the statute,®° 
it has been held that he may recover for a longer 
period when necessary to balance the claim for im- 
provements.’ Where defendant purchased from one 
who was, in fact, a mortgagee, plaintiff may recover 
the rental value less defendant’s payments to the 
mortgagee. §? 


[§ 93] 4. Effect of Disclaimer. If defendant in 
an action of trespass to try title desires to put an 
end to the action and prevent the recovery of dam- 
ages for a longer period of occupancy, he should make 
a disclaimer in open court, or in some other manner, 
and yield the possession to plaintiff.’ The fact that 
a defendant files a disclaimer in trespass to try title 
will not, however, absolve him from liability to pay 
the rental value of the land during the time he oc- 
eupied it.84 


[§ 94] 5. Pleading and Proof. Damages for use 
and occupation ean only be recovered when facts au- 
thorizing such recovery are alleged®® and proved,’* 
but mesne profits are recoverable, and the fact that 
they are not so ealled in the petition, in direct terms, 
is no reason why they should not be thus denominat- 
ed in the verdict.§7 In Texas, it has been held that 


(Tex.Civ. 
Galbraith v. 


80. See Rev. St. (1895) art 5279. 


81. Reeder v. Hidson, 120 S.W. 949, 
56 Tex.Civ.App. 269. 


20 


62. Whitaker v. Allday, 
483, 71 Tex. 623. 


63. Club Land, etc., Co. v. Dallas 
County, 64 S.W. 872, 26 Tex.Civ.App. 
449 [mod 66 S.W. 294, 95 Tex. 200]. 


64. Deutschmann v. Ryan, (Tex. 
Civ.App.) 148 S.W. 1140 (where plain- 
tiff sequestered the property and de- 
fendant replevied it, the court hold- 
ing that rents could not be recovered 
on the bond). 


65. Dunn v. Epperson, 
App.) 175 S.W. 837, 


66. Morris v. Wells, 66 S.W. 248, 
27 Tex.Civ.App. 363; Cahill v. Ben- 
son, 46 S.W. 888, 19 Tex.Civ.App. 30; 
Spicer v. Henderson, (Tex.Civ.App.) 
43 S.W. 27; Benson v. Cahill, (Tex. 
Civ.App.) 37 S.W. 1088. 

67. See Rev. St. (1895) § 5278. 

68. Morris v. Wells, 66 S.W. 248, 
27. Tex.Civ.App. 363; Mahon v. Bar- 
nett, (Tex.Civ.App.) 45 S.W.. 24; 
Lumpkin v. Nicholson, 30 S.W. 568, 10 
Tex.Civ.App. 108. 

[a] Formerly the rule was other- 
wise. Evetts v. Tendick, 44 Tex. 570. 
See Vernon’s Sayles Civ. St. (1914) 
art (757. 

69. Gilley v. Williams, 
App.) 43 S.W. 1094. 


70. Burns v. Parker, 
App.) 137 S.W. 705. 


71. See statutory provisions. 
72. Brewster v. Buckholts, 3 Ala. 


(Tex.Civ. 


(Tex.Civ. 


(Tex.Ciy. 


73. Tllg v. De La Luz Garcia, (Tex. 
Civ.App.) 45 S.W. 857 [rev 47 S.W. 


oerTiz. 92 Tex. 251). 


Shumake v. Nelms, 25 Ala. 126. 
See Rev. St. (1925) art 7389. 


74. 
75. 


230. 


Recovery for longer period to bal- 
Para aed for improvements see in- 
ra : 


77. Setting off rents and profits to 
claim for improvements generally see 
Improvements § 57 et seq. 


78. Hollinger v. Smith, 4 Ala. 367; 
Nichols v. Nichols, 15 S.W. 272, 79 
Tex. 332; Ammons v. Dwyer, 15 S.W. 
1049, 78 Tex. 639; Bonner v. Wiggins, 
52 Tex. 125; Hearn v. Camp, 18 Tex. 
545; Scott v. Mather, 14 Tex. 235; 
Hickman v. Talley, (Tex.Civ.App.) 8 
S.W.(2d) 267; Allen v. Draper, (Tex. 
Civ.App.) 204 S.W. 792 [rev (Commun. 
App.) 254 S.W. 783, mod 256 S.W. 
255]; Ingram v. Winters, 102 S.W. 432, 
46 Tex.Civ.App. 392; Meurin v. Kop- 
plin, (Tex.Civ.App.) 100 S.W. 984; 
Robert v. Ezell, 32 S.W. 362, 11 Tex. 
Civ.App. 176; Connor. v. Parsons, 
(Tex.Civ.App.) 30 S.W. 88. 


[a] Computation. — Defendants 
should be allowed the enhanced value 
of the land by reason of the im- 
provements and charged with the val- 
ue of the.use and occupation of the 
premises. Jackson v. Jones, 11 S.W. 


1061, 74 Tex. 104. 


[b] Recovery without offset.— 
Where defendant had been in posses- 
sion for less than one year, which. un- 
der the Texas statute, did not entitle 
him to make a claim for improve- 
ments, plaintiff was entitled to recov- 
er the rental value for the period of 
defendant’s possession without any 
offset for improvements. Smith v. 
Cook, (Tex.Civ.App.) 142 S.W. 26 [rev 
Cook v. Smith, 174 S.W. 1094, 107 Tex. 
119, 3 ALR. 940]. 


79, See supra § 91. 


82. Hays v. Morris, (Tex.Civ.App.) 
204 S.W. 672. 


83. Bumpass vy. Webb, 8 Ala. 109. 


84 Galbraith v. Howard, 32 S.W. 
803, 11 Tex.Civ.App. 230. 


85. O’Connor v. Luna, 12 S.W. 1125, 
75 Tex. 592; Kenney v. Bailey, (Tex. 
Civ.App.) 27 S.W.(2d) 254; Foster v. 
Hoff, 47 S.W. 399, 19 Tex.Civ.App. 405; 
Parsons v. Hart, 46 S.W. 856, 19 Tex. 
Civ.App. 300. 


8& O’Connor v. Luna, 12 S.W. 
1125, 75 Tex. 592; Parsons v. Hart, 46 
S.W. 856, 19 Tex.Civ.App. 300. 


[a] Date of possession.—There 
ean be no recovery for rent when 
there is no eyidence as to when de- 
fendant took possession. Hart v.. 
eed 65 S.W. 507, 27 Tex.Civ.App. 
tells 


[b] Evidence held insufficient to 
warrant recovery. Pondrum vy. Gray, 
(Tex.Commn.App.) 298 S.W. 409 [rev 
Pondrom v. Gray, (Civ.App.) 298 S.W. 
79, mod and reh den Pondrum y. Gray 
(Commn.App.) 1 S.W.(2d) 278]; Hol- 
lie v. Taylor, (Tex.Civ.App.) 189 S.W. 
1091; Dunn v. Epperson, (Tex.Civ. 
App.) 175 S.W. 8387. 


[ec] Joint liabilitym—Where evi-. 
dence showed division of land for cul- 
tivation purposes, court cannot hold 
as matter of law that defendants 
were acting in concert so as to create 
joint liability for rents. Johnson vy. 
Bingham, (Tex.Commn.App.) 265 S.W. 
884 [mod 265 S.W. 130, which aff (Civ. 
App.) 251 S.W. 529, and vacated 269 
Pie 1033, and aff (Civ.App.) 251 S.W.. 
818]. 


87. 
558. 


Biencourt y. Parker, 27 Tex, 
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rents cannot be recovered at a higher rate than 
plaintiff claims in his pleading,’* but in Alabama, 
it was held in an early ease that plaintiff might re- 
cover damages beyond the sum laid in the writ and 
declaration.®® If there is any reason why defendant 
is not liable for rent, it should be set up in the an- 
swer.°° 


[§ 95] C. Improvements.®! Where plaintiff pre- 
vails in an action of trespass to try title he is enti- 


tled to the improvements placed upon the land by 


defendant, as well as to the land itself.°? Under some 
statutes, however, where defendant has been in pos- 
session of the land under a bona fide belief of own- 
ership and has in good faith made permanent and 
valuable improvements thereon, he is entitled to 
compensation for such improvements;®* and this 
rule has been enforced in equity independently of 


statute.®* 


TRESPASS TO TRY TITLE—TRIABLE ; 
[§ 96] D. Reimbursement for Taxes and Other i | 


<e=)), 


Expenditures by Defendant. The payment of taxes 
on land by a trespasser in possession gives him no 
right to reimbursement from the true owner in an 
action by the latter to recover possession;?® but 
purchasers in good faith are entitled to reimburse- 
ment for taxes paid,®® and other expenditures of 
which plaintiff receives the benefit,®?7 and do not 
lose this right by disclaiming and surrendering pos- 
session.?® In order for defendant to recover for 
taxes paid on the land in controversy, in an action of 
trespass to try title, he must not only prove that he 
paid the taxes but that plaintiff failed or neglected 
to pay them.¢® Where a vendor suing the vendee for 
land offers to do equity by refunding the price paid 
with interest, the vendee cannot recover taxes paid 
by him without showing their amount, or excepting 
to the vendor’s offer for failure to include them.* 


*TRESPASS VIET ARMIS. At common law, one 
of the divisions of the action of “trespass’;! the 
name of an action for an injury committed with direct 
and immediate force or violence against the plain- 


tiff or his property.? 


TRESTLE.? A framework‘ for supporting string- 
pieces, as of a railway,® a bridge,® or other elevated 
structure, composed of uprights with diagonal braces, 


and either with or without horizontal timbers be- 
low the stringers;’ a support® consisting of three 
or four legs secured to a top piece.? 


Phrases: “Trestle consisting of four legs coupled 
and pivoted as shown,’’° and “trestle consisting of 
two pairs of legs pivoted together.”1+ 


TRIABLE.1? A term used as having reference to 
the place of trial as indicated by the venue.1 


[9§ 9496 


88. Bishop v. Lusk, 27 S.W. 306, 8 
Tex.Civ.App. 30. 


89. Bumpass v. Webb, 3 Ala. 109. 


90. Miller v. Knowles, (Tex.Civ. 
App.) 44 S.W. 927. 


91. Setting off rents and profits to 
claim for improvements generally see 
Improvements § 57 et seq. 


$2. Bonner y. Wiggins, 
125. 

[a] Thus, where the decree vested 
title to land in plaintiff, it was prop- 
er to further provide that plaintiff 
should have poles of the defendant 
placed on the land to which no right 
by prescription in defendant was 
shown. American Cement Plaster Co. 
v. Acme Cement Plaster Co., (Tex. 
Civ.App.) 181 S.W. 257. 


Ownership of improvements gener- 
ally see Improvements §§ 3-13. 


93. See Improvements §§ 18-21. 
94. See Improvements §§ 16, 17. 


95. Capt v. Stubbs, 4 S.W. 467, 68 
Tex. 222. 


[a] Thus, where defendant had no 
title, the court correctly refused to 
reimburse defendant for taxes paid 
by it, as the payment was made as a 
volunteer. North Texas Lumber Co. 
v. First Nat. Bank of Atlanta, (Tex. 
Civ.App.) 186 S.W. 258. 


96. Mulholland v. Jolly, (Tex.Civ. 
App.) 17 S.W.(2d) 1109 (so holding as 
to action in form of trespass to try 
title brought to remove cloud caused 
by forged deed). 


97. See Mulholland v. Jolly, supra 
(holding defendants entitled to re- 
imbursement for payments to dis- 
charge a valid lien). 


[a] Purchase price.—(1) Defend- 
ant who purchased land from third 


52. Tex. 


person who had not been authorized 
by the owner to sell, was not entitled 
to recover from the owner the pur- 
chase price paid to such third person. 
Mason v. Hood, (Tex.Civ.App.) 230 S. 
W. 468 [dism f w j]. (2) A county 
judge who purchased land under a 
county’s execution of which he had 
charge, paying about fourteen dollars 
costs, and offsetting bid against the 
county’s liability to him for alleged 
official services, and later sold a por- 
tion of the land for one hundred dol- 
lars cash and certain notes, held not 
entitled to reimbursement for the 
money actually paid out when county 
obtained a decree for the recovery of 
the Jand. Bell County v. Felts, (Tex. 
Civ.App.) 120 S.W. 1065 [reh den 122 
S.W. 269, rev Felts v. Bell County, 132 
S.W. 1238, 103 Tex. 616]. 


98. Mulholland v. Jolly, 
App.) 17 S.W.(2d) 1109. 


99.. Clark v. Smith, 59 Tex. 275; 
Pope v. Davenport, 52 Tex. 206; Sette- 
gast v. O’Donnell, 41 S.W. 84, 16 Tex. 
Civ.App. 56. 


[a] Thus defendant could not re- 
cover taxes paid for certain year, 
where the owner had also paid the 
taxes for such year. Mason v. Hood, 
Tn ae 230 S.W. 468 [dism f 
w ji. 


1. Robinson v. Kampmann, 24 S, 
W. 529, 5 Tex.Civ.App. 605. 


1. Munal v. Brown, 70 F. 967, 968. 


2. See Assault and Battery § 16; 
Trespass § 128. 


3. See Master and Servant § 514 
(duty of master); Railroads §§ 1528, 
1529 (injury to animal), § 2215 (use 
as contributory negligence). 

4 “Frame work” 26 C.J. p 1004. 


Related terms: 


(Tex.Civ. 


“Platform” 48 C.J. p 1228. 
“Runway” 54 C.J. p 1112. 
“Scaffold” 56 C.J. p 134. 
5 “Railway” see Railroads § 3. 
6 “Bridge” see Bridges § 1. 
7. Century D. 
“Stringers” 60 C.J. p 664. 
8 “Support” 60 C.J. p 1169. 


9. Webster D [cit Chicago Wooden 
Ware Co. v. Miller Ladder Co., 133 F. 
541, 546, 66 C.C.A. 517]. 


[a] Security to top piece essen- 
tial. (1) In construing the loose use 
of the term in a patent claim, the 
court said: “The legs will not stand 
alone and support any considerable 
weight. The crossed legs will spread 
unless (to revert to Webster) they be 
‘secured to a top piece.’’ Chicago 
Wooden Ware Co. vy. Miller Ladder 
Co., 133° FB. 641, 6465,66. ClCsAnW oie 
(2) But in connection with the same 
invention, the fact that a patentee 
described and claimed ‘fa trestle con- 
sisting of two pairs of legs pivoted 
together as shown,’? whereas by the 
accepted definition a top piece is es- 
sential to constitute a trestle, held 
not to render the claim invalid, where 
the meaning is plain, and the legs as 
shown are adapted to be used with 
any kind of a top piece to complete 
the trestle, as intended. Chicago 
Wooden Ware Co. vy. Miller Ladder 
Co., Supra. 


10. Chicago Wooden Ware Co. vy. 
Miller Ladder Co., 133 F. 541, 546, 66 
(as ORY. Wie 33 


11. Chicago Wooden Ware Co. v: 
Miller Ladder Co., supra. 


12. See also Trial post. 


13. Burgdorf v. Brooklyn, etce., R. 
Co., 114 N.Y.S. 718, 130 App.Div. 253, 


*By CARLOS M. SANDOVAL (Trespass Vi et Armis—Triable inclusive). 


For later cases, developments and changes in the law see Aunotations, same title and section number, 
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